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MICHIQAN — Supreme  Court. 
THOMAS  R.  SHERWOOD,  Chief  Jobticb. 

ASSOCIATE  JUBTICIS. 

JAMES  V.  CAMPBELL.  ALLEN  B.  MORSB. 

JOHN  W.  CHAMPLIN.  CHARLES  D.  LONG. 

WISCONSIN— Supreme  Court 

ORSAMUS  COLE,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

WILLIAM  P.  LYON.  HARLOW  S.  ORTON. 

DAVID  TAYLOR.  JOHN  B.  CASSODAY. 

MINNESOTA— Supreme  Court. 
JAMES  GILPILLAN,  Chief  Jtoticb. 

ASSOCIATE  JUSTICES. 

W.  MITCHELL.  D.  A.  DICKINSOU 

0.  E.  VANDERBURGH.  L.  W.  COLLINS. 

IOWA— Supreme  Court. 

JOSEPH  R.  REED,'  Chief  Jubticb. 
JOSIAH  GIVENS,  Chief  Justice. 

JUDGES. 

JAMES  H.  ROTHROCK.         J.  M.  BECK. 
G.  S.  ROBINSON.  C.  T.  GRANGER. 

NEBRASKA — Supreme  Court. 
M.  B.  REESE,  Chief  Justice. 

JUDGES. 

AMASA  COBB.  SAMUEL  MAXWELL. 

DAKOTA — Supreme  Court. 

BARTLETT  TRIPP,  Chief  Justice. 

ASSOaATE  JUSTICES. 

WILLIAM  B.  McCONNELL.  CHARLES  M.  THOMAS. 

JAMES  SPENCER.  RODERICK  ROSE. 

LOUIS  W.  CROFOOT.  CHARLES  F.  TEMPLETON. 

FRANK  R.  AIKENS.  JOHN  E.  GARLAND.* 

■BMigned  March  1, 1889.        •Retired  April  1, 1880. 

C»0*  DgtizedbyGoOQie 

S8787  ^ 


Digitized  by  Vj  005 IC 


OASES  REPORTED. 


Page 

Abbey.  Walker  ▼.  (lo.) 619 

Abernethy,  Reid  y.  (lo.) 864 

Abraham  ▼.  Holloway  (Minn.) 867 

Abraham  ▼.  HoUowajr  (Minn.) 870 

Abresch.  State  t.  (Minn.) S48 

Adams.  White  v.  (lo.) 199 

AddisoD  V.  Burt  (Mich.) 278 

.£tna  Life  Ins.  Co.  v.  Hesser  (lo.) 825 

Akelev.  Township  of  Laketon  ▼.  (Mich.). . .  165 
Albacbten  ▼.  (Chicago.  SL  P.  &  E.  C.  Ry 

Co.  (Minn.) 86 

Albee  T.  Curtis  (lo.) 608 

Aibitz  ▼.  Minneapolis  &  P.  Ry.  Co.  (Minn.)  894 

Aldine  Press  ▼.  Estes  (Mich.) 677 

Aldridse,  Uenkle  t.  (Minn.) 298 

Alexander  t.  aty  of  Big  Rapids  (Mich.). .  .1071 

Alford  ▼.  Metcalf  Bros.  &  Co.  (Mich.)    52 

Alger.  Manning  ▼.  (lo.) 648 

Allbangh.  Wimer  t.  (lo.) 687 

Allen  T.  Johnson  (Mich.) 1075 

Allen,  Taylor  ▼.  (Minn.) 292 

Allison,  Batie  v.  (lo.) 806 

Alpena  Nat  Bank  ▼.  Oreenbaum  (Mich.). .  608 
American  Mortgage  &  Investment  Co.,  Qaf- 

ford  T.  (lo.) 550 

American  White  Bronze  Co.,  Eakins  ▼. 

(Mich.) 982 

Amperse  ▼.  City  of  Kalamazoo  (Mich.)  ....  821 

Amperse  v.  Winslow  (Mich.) 823 

Anderson  t.  Scott  (Mich.) 991 

Anderson  ▼.  Union  Pac.  Ry.  Co.  (lo.)  ....  386 

Anderson  v.  Wyant  (lo.) 882 

Anderson.  Kilbourne  7.(10.) 431 

Anderson,  State  ▼.  (Minn.) 786 

Anderson,  State  ▼.(Neb.) 421 

Andrews  ▼.  Mason  City  &  Ft  D.  R.  Co. 

do.) 618 

Anvil  Min.  Co.  ▼.  Sherman  (Wis.) 236 

Appleman   t.    Myre    and    Certain    Logs 

Owned  by  Wood  (Mich.) 48 

Arbucklev.  Smith  (Mich.) 124 

Armstrong,  Bingerv.  (lo.) 882 

Armstrong,  Town  v.  (Mich.) 988 

Arnold  ▼.  Wilds  (lo.) 666 

Atkins,  Elliott  v.  (Neb.) 408 

Atkins,  Smith  v.  (Neb.) 1043 

Attorney  General  v.  James  (Mich.) 167 

Auditor  General  v.  Board  of  Sup'rs  of  Ot- 
tawa County  (Mich.) 1101 

Auditor  General  v.  Board  of  Sup'rs  of 

Shiawassee  County  (Mich.) 148 

Anltman,  Miller  &  Co.,  Hower  ▼.  (Neb.). .  .1089 

Babcock  ▼.  Bonebrake  (lo.) 669 

Bader.  Harding  v.  (Mich.) 942 

Bagger's  Estate,  In  re  (lo.) 689 

Baird  v.  Boebner  (lo.) 454 

Baker  ▼.  Byerly,  two  cases.  (Minn.) 895 

Baker  ▼.  First  Nat.   Banic  of  Davenport 

do.) 452 

Baker,  Hall  ▼.  (Wis.) 104 

Baker  Manuf'g  Co..  Schroeder  ▼.  (Neb.). . .  761 

Balen  v.  Mercier  (Mich.) 666 

Balow,  McOmber  V.  (Minn.) 88 

Banks  ▼.  Steele  (Neb.) 883 

Barker  r.  Barker  (Neb.) 889 


PHge 

Barker,  Musselman  ▼.  (Neb.) 7.59 

Barlass  ▼.  Braa8ch(Neb.) 1028 

Barnum  v.  Terpenning(Mich.) 967 

Barras,  Young  v.  (Mich.) 42 

Barton,  Dunn  v.  (Minn.) 289 

Batavian  Bank,  Fort  Madison  Lumber  Co. 

V.  (lo.) 881 

Bates,  Jones  v.  (Neb.) 751 

Batie  v.  Allison  (lo.) 306 

Baxter,  Norton  ▼.  (Minn.) 885 

Bayfield  County,  Canfleld  v.  (Wis.) 100 

Beal  v.  Congdon  (Mich.) 685 

Beaupre.  Broderickv.  (Minn.) 88 

Beebe  v.  Morrell  (Mich.) 1119 

Beecher,  City  of  Detroit  v.  (Mich.). 988 

Beeton,  Jacobs  v.  (Minn.) 1186 

Bell  v.Zelmer  (Mich.). 606 

Belle  Plaine  (banning  Co.,  McCandless  v. 

(lo.). 6a5 

Bonsley,  Mack  v.  (Wis.) 215 

Bensonv.  Dean  (Minn.) 207 

Benson  ▼.  Markoe(Minn.) 787 

Bentley,  Coville  v.  (Mich.) 1116 

Benz,  State  v.  (Minn.) 547 

Berry,  Haldeman  V.  (Mich.) 57 

Beyer,  Two  Rivers  Manuf'g  Co.  v.  (Wis.).. .  233 

Bickler,  Garrett  v.  (lo.) 621 

Bigclow  v.  Wilson  do-)- 501 

Billings,  Dewey  v.  (Mich.) 1077 

Billings,  Filley  ▼.  (Neb.). 718 

Billings,  Mead  ▼.  (Minn.) 472 

Billings,  State  ▼.  (to.) 4.56 

Bishop.  Planck  V  (Neb.) 728 

Black  V.  Miller  (Mich.) 887 

Black,  Sheldon  V.  (Mich.) 845 

Blackstone  v.   Standard  Life  &  Accident 

Ins.  Co.  (Mich.) 166 

Blair  v.  Harris,  two  cases.  (Mich.). 790 

Blake  ▼.  Burlington.  C.  R.  &  N.  Ry.  Co. 

(lo.). 580 

Blethen  v.  Stewart  (Minn.) 983 

Blondel  V.  Le  Vesconte  (Minn 544 

Bloomingdale  V.  Chittenden  (Mich.). 166 

Bloomingdale  v.  Chittenden  (Mich.). 836 

Blumenstein,  Jones  v.  (lo.) 821 

Boardman  v.  Ward  (Minn.). 203 

Board   of   County  Com'rs,   Christlieb   ▼. 

(Minn.). " 930 

Board    of   County  Com'rs,    Davenport  v. 

(Minn.) 20 

Board  of  Sup'rs  of  Enton  County,  Pearsall 

V.  (Mich.) 77 

Board  of  Sup'rs  of  Jasper  County,  Eyerly 

V.  do.) 374 

Board  of  Sup'rs  of  Jasper  County,  Scrib- 

nerv.do.) 876 

Board  of  Sup'rs  of  Muscatine  County,  Rich- 
man  v.  do) *. 432 

Board  of  Sup'rs  of  Ottawa  County.  Auditor 

General  v.  (Mich.) 1101 

Board  of  Sup'rs  of  Shiawassee  County,  Au- 
ditor General  V.  (Mich.) 148 

Board  of  Sup'rs  of  Wayne  County,  Town- 
ship Board  of  Ecorae  v.  (Mich.) 831 

Bode  v.  New  England  Investment  Co.(Dak.)  658 
Boebner,  Bairdv.  (lo.) 461 


Digitized  by  Vj  OOQ IC 


CASES  REPORTED. 


Pige 

Bohn,  Woolsey  v.  (Mfnn.). 1083 

Bonebrake,  Babcock  y.  (lo.) 550 

Bonner  t.  Runals  (Mich.) 1087 

Bord.  Ck)bbv.  (Minn.) 898 

Borland  t.  Chicago,  H.  &  SU  P.  Ry.  Co. 

(lo.) 590 

Boston  Tea  Co.  y.  Brubakcr  (Neb.) 899 

Bouchard,  Coon  v.  (Mich.) 78 

Bowie  V.  Spaids  (Neb.) 700 

Bowman,  National  Lumber  Co.  t.  (lo.). . . .  537 

Braascb,  Barlass  v.  (Neb.). 1028 

Brackelt,  State  t.  (Minn.). 648 

Bradley  y.  Palen(Io.) 628 

Bradley,  Mason  y.  (Wis.) 229 

Brand,  Schars  y.  (Neb.) 906 

Brannum  y.  O'Connor  (lo.) C04 

Brecht.  State  y.  (Miun.) 603 

Briges  V.  Ewen  (lo.) 808 

Brinkman.  Mattice  y.  (Mich.) 172 

Broderick  y.  Beaupre(MiDn.) 88 

Bromley  y.  Goff(Mich.) 810 

BronaoD  y.  Leach  (Mich.). 174 

Brooks  y.  Hydorn  (Mich.) 1128 

Brotherton    Iron    Min.   Co..  Lendberg  t. 

(Mich.). 675 

Brown  y.  City  of  Duluth  (Minn.) 84 

Brown  t.  Corbln  (Minn.) 481 

Brown  y.  Kalamazoo  Circuit  Judge  (Midi.)  827 

Brown  v.  Quinland  (Mich.) 040 

Brown  y.  Smith  (Neb.) 90 

Brown,  Canney  y.  (Minn.) 864 

Brown,  Millery.  (lo.) 661 

Brown,  Wilcox  y.  (Neb.) 887 

Brubaker,  Boston  Tea  Co.  y.  (Neb.) 899 

Brush  Electric  Light  Co.,  Hobbs  y.  (Mich.)  965 

Buchanan  y.  City  of  Duluth  (Minn.) 204 

Buck  y.  Patterson  (Mich.) 949 

Buck  V.  Reed  (Neb.) 894 

Buckland  y.  Sbephard  (lo.) 811 

Bugbee,  Engel  y.  (Minn.) 861 

Bull  V.  Fuller  (lo.) 672 

Burchall,  Fischer  y.  (Neb.) 1034 

Burgoy.  State  (Neb.) 701 

Burk  y.  Western  Land  Ass'n  (Minn.) 479 

Burke  y.  Clixby  (Mich.) 1185 

Burke  y.  Lacock's  Successors  (Minn.). 1016 

Burke  y.  Magee  (Neb.) 890 

Burke  y.  Perry  (Neb.) 401 

Burlington.  C.  R  &  N.  Ry.  Co.,  Blako  ▼. 

(lo.) 680 

Burlington  A  W.  Ry.  Co.,  Cox  y.  (lo.) 429 

Burris.  Murry  ▼.  (Dak.) 25 

Burt.  Addison  y.  (Mich.) 878 

Bushel  V.  Whitlock  (lo.) 186 

Busbnell.  McCatl  y.  (Minn.). 546 

Buss  y.  Buss  (Mich.) 688 

Butler,  People  y.  (Mich.) 278 

Butler  County,  Wilson  y.  (Neb.) 891 

Button  V.  Trader  (Mioh.) 884 

6ut7.    y.    Oliio    Farmers'    Mut.    Ins.    Co. 

(.Mich.) 1119 

Byerly.  Baker  y.,  two  cases,  (Minn.) 895 

Cain  y.  McOeenty  (Minn.) 988 

Caldery.  Crowley  (Wis.) 266 

Caldwell  y.  Uepew  (Minn.) 470 

Calkins.  McLain  y.  (lo.) 878 

Callanan  y.  Windsor  (To.) 652 

Cullender  y.  Horner  (Neb.) 746 

Callender  y.  Horner  (Neb.) 747 

Camp,  Hass  y.  (Minn.) 20 

Campbell  y.  Campbell  (Micli.) 670 

Campbell,  Tottley.  (Mich.) 884 

Canfieldy.  Bayfield  County  (Wis.) 100 

Canfleld,  Peters  y.  (Mich.) 12;^ 

Canfleld,  Vander  Linde  y.  (Minn.) 588 

Canney  y.  Brown  (Minn.)  854 

Canney,  Fellows  v.  (Mich.) 058 

Cantieny,  Moyer  y.  (Minn.) 1060 


Page 
Cantillon  y.  Dnbnqne  &  N.  W.  R  Co.  (lo.)  618 

Capehsrt,  Dannery.  (Minn) 1062 

Capital  Bank  of  St  Paul  y.  School-Dist.  No. 

«l(Dak.) 774 

Carpenter  y.  Qreenop  (Mich.) 276 

Carr,  Keller  y.  (Minn.) 202 

Carter  y.  Munson  (Neb.) 1082 

Carter,  Wiley  y.  (lo.) 566 

Cary,  Ellis  y.  (Wis.) 252 

Cassidy  y.  Woodward  (lo.) 819 

C.  Aultman  &  Co.  y.  Troudt  (Neb.) 1024 

Cedar  Rapids,  L  F.  &  N.  W.  Ry.  Co.  y. 

Cowan  (lo.) 486 

Cedar  Rapids  Ins.  Co.,  Russell  y.  (To.) 654 

Certain  Lands  in  Redwood  County,  State  t. 

(Minn.) 478 

Chaddocky.  Day  (Mich.) 077 

Cbambliss  y.  Jounson  (lo.) 427 

Charles  v.  Charles  (Minn.) 935 

Charnley  y.  Honig(Wi8.) 220 

Cherokee  &  D.  Ry.  Co.  y.  Renken  (lo.) 807 

Chesebro,  Grand  Rapids,  L.  &  D.  R  Co.  y. 

(Mich.) 66 

Chicago,  B.  &  Q.  R  Co.  y.  Clark  (Neb.) 708 

Chicago,  B.  &Q.  R.  Co.  y.  Starmer(Neb.)..  706 
Chicago,  B.  &  Q.  R  Co.,  Red  Willow  Coun- 
ty v.  (Neb.) 870 

Chicago,  Forge  &  Bolt  Co..  Purtell  y.  (Wis.)  265 
Chicago,  K.  &  N.  Ry.  Co.  y.  Hazels  (Neb.). .  98 
Chicago,  M.  &  St  P.  R.  Co..  Engle  y.  (lo.)  618 
Chicago.  M.  A  St.  P.  Ry.  Co.,  Borland  y. 

(lo.) 590 

Chicago,  M.  Ss  St.  P.  Ry  Co.,  Milnery.  (lo.)  567 
Chicago,  M.  &St.  P.  Ry.  Co.,  Nelson  y.  (lo.)  886 
Chicago.  M.  &  St.  P.  Ry.  Co.,  Scott  y.  (lo.)  646 
Chicago,  M.  &  St  P.  Ry.  Co.,  State  t.  (Io.)  866 
Chicago,  M.  &  St  P.  Ry.  Co.,  Weyl  ▼. 

(Minn.) 24 

Chicago,  R  L  &  P.  Ry.  Co.,  McQuade  t. 

(To.)  680 

Chicago,  R  L  &  P.  Ry.  Co..  Peden  y.  (Io.)  636 
Chicago,  St  P.  &  K.  C.  Ry.  Co.,  Albachten 

y.(Minn.) 86 

Chicago.  St  P.  A  E.  C.  Ry.  Co.,  Doyle  ▼. 

(Io.) S55 

Chicago,  St  P.  &  K.  C.  Ry.  Co..  Enoa  ▼. 

(Io.) 076 

Chicago  &  N.  W.  Ry.  Co.,  Galbralth  y.  (Io.)  866 
Chicago  ft  N.  W.  Ry.  Co.,  Heddles  y.  (Wis.)  887 
Chicago  ft  N.  W.  Ry.  Co.,  Johnson  y.  (Io.)  519 
Chicago  ft  N.  W.  Ry.  Co.,  Meloy  y.  (Io.)...  663 
Chicago  ft  N.  W.  Ry.  Co.,  West  y.  (Io.). ...  612 

Chickasaw  County,  Harris  y.  (Io.) 818 

Chippewa  Lumber  Co.  y.  Tremper  (Mich.)..  683 

Chittenden,  Bloomingdale  y.  (Mich.) 166 

Chittenden,  Bloomingdale  t.  (Mich.) 886 

Chizum,  Jackson  y.  (Io.) 650 

Chizum,  Eeihl  y.  (Io.) 653 

Chizum,  Wilcox  ▼.(Io.) 686 

Christlieb   y.    Board  of    County   Com'rs 

(Minn.) 930 

Citizens'  Nat.  Bank,  Freeman  y.  (Io.) 632 

City  Council,  State  y.  (Minn.) 855 

City  of  Adrian,  Lay  y.  (Mich.) 959 

City  of  Beloit,  State  v.  (Wis.) 110 

City  of  Big  I^apids,  Alexander  y.  (Mich.).  .1071 

City  of  Burlington,  Perkins  v.  (Io.) 441 

City  of  Des  Moines.  Coggeshall  y.  (Io.) 650 

City  of  Des  Moines.  Bonn  y.  (Io.) 583 

City  of  Detroit  y.  Beecher  (Itlich.) 986 

City  of  Detroit,  Joslyn  y.  (Mich.) 50 

City  of  Detroit,  Southwell  y.  (Mich.) 118 

Citv  of  Duluth,  Brown  y.  (Minn.) 84 

City  of  Duluth.  Buchanan  y.  (Minn.) 204 

City  of  Duluth,  Eldrldge  y.  (Minn.) 84 

City  of  Duluth,  Nichols  y.  (Minn.) 84 

City  of  Duluth,  Pearson  y.  (Minn.) 894 

City  of  Duluth,  Triggs  v.  (Minn.) 84 

City  of  Duluth,  White  y.  (Minn.) 84 

Digitized  by  VjOOQIC 


GASES  KEPOBTED. 


Tli 


Pasre 
City  of  Kalamazoo,  Ampene  v.  (Mich.). ...  821 

City  of  Lansing,  Dundas  t.  (Mich.) 1011 

City  of  Marion  Water-Worlcs  Co.,  Mallory 

T.  (la) 621 

(Sty  of  Minneapolis,  Graham  v.  (Minn.). . .  291 
City  of  Minneapolis,  Harder  y.  (Minn.). . . .  850 
City  of  Minneapolis.  Pottner  t.  (Minn.). ...  784 

City  of  Omaha  V.  Schaller  (Neb.) 721 

City  of  Racine,  Meinzer  T.  (Wis.) 230 

City  of  Rashford.  Pederaon  t.  (Minn.) 1068 

aty  of  8t  Ignacev.  Snyder  (Mich.) 1180 

City  of  St.  Faal.  Maylone  t.  (Minn.) 88 

City  of  8L  Paul.  Ray  v.  (Minn.) 297 

City  of  St.  Paul.  Welter  v.  (Minn.). 892 

Clark  ▼.  Manrerflo.) 633 

Clarlc  V.  Pierce  (Mich.) 857 

Clark,  Chicago,  B.  &  Q.  R.  Co.  v.  (Neb.).. .  708 
Clarke  t.  Hall  &  Ducey  LumberCo.  (Minn.)  78.5 

Clayson,  Langdon  t.  (Mich.) 805 

Cleaver.  White  t.  (Mich.) 680 

Ciee  T.  Sanders  (Mich.) 164 

CiemoDS.  State  t.  (lo.) 663 

Cleveland  Co-op.  Stove  Co.  ▼.  Hovey  (Neb.)  707 

aixby.  Burke  v.  (Mich.). 1 185 

CloDgh.  Paulson  v.  (Minn.) 898 

0>bb  T.  Bord(Minn.) 896 

Cobbey,  Greenwood  ▼.  (Neb.) 413 

Cobbs  T.  Hixson  (Mich.) 818 

Cobum.  Sloan  ▼.  (Neb.) 736 

Coev.  Ware  (Minn.) 205 

Coggeshall  v.  City  of  Des  Moines  (lo.) 6.'i0 

Cohen  v.  Gibson  (lo.) 654 

Colby,  Reid  v.  (Neb.). 485 

Cole  ▼.  Green  (lo.) 804 

Collar  V.  Collar  (Mich.). 847 

Collar,  Evans  V.  (Mich.) 967 

Collett.  Gleason  V.  (lo.) 867 

Colman  v.  Scott  (Neb.) 896 

Commercial    Union   Assur.  Co.,  Spurr  t. 

(Minn.). 207 

Common  Conncil,  State  ▼.  (Minn.) 1068 

Condray  v.  Stifel  (lo.) 186 

CoDgdon,  Real  v.  (Mich.) 685 

Connelly  ▼.  Sheridan  (Minn.) 696 

Continental  Ins.  Co.  of  New  York,  McMar- 

tin  V.  (Minn.) 084 

Converse,  People  r.(Mich.) 70 

Coon  y.  Bouchard  (Mich.). 73 

CooDS,  Fischer  v.  (Neb.) 417 

Cooper  ▼.  Simpson  (Minn.) 601 

Cooper  ▼.  Smith  (Mich.) 816 

Corbin,  Brown  ▼.(Minn.) 481 

Cordiner,  Dobbin  T.  (Minn.) 870 

Corserv.  Kindred  (Minn.) 307 

Cosgro,  Edwards  v.  (lo.) 863 

Courtrightv.  Singer Manufg  Co.  (lo.)  ....  807 

Coville  V.  Bentley  (Mich.) 1116 

Cowan,  Cedar  Rapids,  L  F.  ft  N.  W.  Ry. 

Co.  V.  do.) 486 

Cowell,  Knapp  v.  (lo.) 484 

Cox  V.  Burlington  &  W.  Ry.  Co.  (lo.) 430 

Cox  V.  Minneapolis,  S.  B.  M.  ft  A.  Ry.  Co. 

(Minn.) 924 

Crafts.  Yawter  ▼.  (Minn.) 488 

Craig.  Murphy  v.  (Mich.) 1097 

Cremer  v.  Wimmer  (Minn.) 467 

Crowley,  Calder  v.  (Wis.) 206 

Cnmmings  V.  Petsch  (Minn.) 789 

Curry,  Serry  v.  (Neb.) 97 

Curtis,  Albee  V.  go.) 608 

Curtis,  Luce  ▼.  (lo.) 818 

Dahl,  Wygant  ▼.(Neb.) 786 

Daley  ▼.  Mead  (Minn.) 85 

Dalton  V.  Stiles  (Mich.) 169 

Daly,  Whitlaker  V.  (lo.) 669 

Damon  V.  Weston  (lo.) 187 

Daniel  ▼.  Robinson  (Mich.) 61 

Daniels  v.  Palmer  (Minn.) 855 


Page 

Daniels,  Btanbrough  v.  (lo.) 448 

Dannerv.  Capehart  (Minn.)  1003 

Davenport   v.  Board   of   County    Com'rs 

(Minn.) 20 

Davenport,  Toll  v.  (Mich.) 68 

Davis  V.  Hammond  (Mich.) 690 

Davis,  Minnesota  Land  ft  Investment  Co. 

V.  (Minn.) 299 

Davis,  Mooney  V.  (Mich.) 802 

Davis.  Page  v.  (Neb.) 875 

Dawson  v.  Dawson  (Neb.) 744 

Day  V.  Hawkeye  Ins.  Co.  (lo.) 813 

Day.  Chaddock  v.  (Mich.) 977 

Dean,  Benson  v.  (Minn.) 207 

Dearing  v.  Merrill  (Minn.) 695 

DeCamp  v.  Scofield  (Mich.) 962 

Depew.  Caldwell  v.  (Minn.) 479 

Derbyshire  v.  Strickland  (Mich.) 76 

Des  Moines  Ins.  C^.,  Walsh  v.  (lo.) 324 

Detroit  City  Ry.  Co..  Harris  v.  (Mich.)  . .  .1111 
DetrpitCity  Ry,  Co.,Wormsdorf  ▼.  (Mich.)..  1000 
Detroit  Tug  ft  Wrecking  Co.  ▼.  Gartner 

(Mich.) 968 

Devine,  Oldenberg  ▼.  (Minn.) 88 

Dewey  V.  Billings  (Mich.) 1077 

De  Witt  V.  Mattison  (Neb.) 743 

De  Tarman,  Welton  v.  (Neb.) 888 

Dickerson  ▼.  Dickerson  (Neb.) 0 

Dickinson  ▼.  Pelton  (Neb.) 891 

Dickinson,  Wright  v.  (Mich.) 840 

District  Court,  State  v.  (Minn.) 598 

Dixon  ▼.  Highway  CommissioDer  (Mich.). .  814 

Doane  College  v.  Lanham  (Neb.) 405 

Dobbin  ▼.  Cordiner  (Minn.). 870 

Dobson,  Doyle  ▼.  (Mich.) 137 

Dogge,  Hart  V.  (Neb.) 1035 

Donaldson,  State  v..  two  cases,  (Minn.). ...  781 

Donlon  ▼.  Evans  (Minn.) 473 

Donoell.  Keokuk  ft  N.  W  Ry.  Co.  ▼.  (lo.)..  176 

Doran,  Jenswold  y.  (lo.) 4  =6 

Dorothy  y.  Peck  (Wis.) 347 

Dougherty,  Ridley  v.  do.) 178 

Doyle  ▼.  Chicago,  St.  P.  ft  K.  C.  Ry.  Co. 

(lo.) 656 

Doyle  v.  Dobson  (Mich.) 187 

Drain  y.  Jacks  (lo.) 460 

Drake  V.  Painter  (lo.) 526 

Dubuque  Printing  Co.,  Sawyer  y.  (la), 300 

Dubuque  ft  N.  WT  R  Co..  CanttUon  y.  (lo.)  618 

Dubuque  ft  S.  C.  R  Co.,  Snell  v.  (lo.) 688 

Dadley  ▼.  Minnesota  ft  N.  W  R  Co.  (lo.)..  350 

Duesterman,  Kraemer  ▼.  (Minn.) 397 

Dugan  y.  St.  Paul  ft  D.  R.  Co.  (Minn.) 688 

Duncan,  Stewart  y.  (Minn.). 80 

Dundas  y.  City  of  Lansing  (Mich.) 1011 

Dunn  v.  Barton  (Minn.) 380 

Dunn  y.  Dunn  (Neb.) 270 

Dunreath  Red  Stone  Quarry  Co.,  Wilson  y. 

(lo.) 800 

Durlandv.  SeiIer(Neb.) 741 

Dwelling-House  Ins.  Co.,  Reiner  y.  (Wis.)..  208 

Kakins   y.  American  White   Bronze   Co. 

(Mich.) 983 

East  iside  Syndicate,  Harper  y.  (Minn.). ...    86 

Ecltes.  Subke  ▼.  (Minn.) 696 

Edmunds.  Williams  y.  (Mich.) .5:14 

Edwards  v.  Cosgro  (To.) 862 

Edwards,  State  v.  (Neb.) 88i 

Eldridge  v.  Ci  ty  of  Duluth  (Minn.) 84 

Eiliottv.  Atkins(Neb.) 403 

Ellis  V.  Cary  (Wis.) 258 

Ellis  V.  McNaughton  (Mich.) 1118 

Ellsworth  ▼.  Lord  (Minn.) 880 

Ellsworth  y.  Randall  (lo.).  620 

Emery,  Kelley  v.  (Mich.) 705 

Emmons  v.  Minneapolis  ft  St.  L.  Ry.  Co, 

(Minn;). 780 

Engel  v,  Bugbce  (Minn.) 851 

Digitized  by  VjOOQIC 


vjii 


CASES  JiEFOBTED. 


rage 
Engle  ▼.  Chicago,  M.  &  St  P.  R.  Co.  (lo.). .  S13 
Eoos  V.  Chicago.  St.  P.  &  K.  C.  Ry.  Co.  (lo.)  675 
Equitable  Accident  Asa'n.  Hull  v.  (Minn.)..  986 

Estea.  Aldine  Press  v.  (Mich.) 677 

Estlow  V.  Hauna  (Mich.) 812 

Eureka  Imp.  Co.,  West  t.  (Minn.) 87 

EvansT.  Collar  (Mich.). 957 

Evansv.  Phelps  (lo.) ^ 482 

Evans,  Donlon  v.  (Minn.) 472 

Ewen.  Briggsv.  (lo.) 808 

Eyerly  t.  Board  of  Sup'rs  of  Jasper  County 
(lo.). 874 

Falls  T.  Talis  ao.) 511 

Farley  T.  O'Malley  (lo  ) 485 

Farmers'  &  Merchants'  Nat  Bank  of  Val- 
ley City  v.  School-Diat  No.  53  (Dak.)...  767 
Farmers'  &  Traders'  Bank.  Meyer  t.  (Io.)..  329 

Faubion,  Giflord  v.  (Neb.) 748 

Feder  ▼.  Solomon  (Neb. ) 1 

Fellows  V.  Canney(Mich.) 968 

Ferguson  v.  Firmenich  Maouf'g  Co.  (Io.). .  448 

Ferrall,  Qarretson  v.  (Io.) 637 

Ferris  ▼.  Vannier  (Dak.) 81 

Fetz,  Tower  V.  (Neb.) 884 

Fidelity  &  Casualty  Co..  State  ▼.  (Io.) 509 

Field  V.  Plummer  (Mich.) 849 

Filley  T.  Billings  (Neb.) 713 

Finke  t.  Zeigelmiller  (Io.). 188 

Fireman's  Fund  Ins.  Co.,  Snyder  v.  (Io.). . .  630 
Firmenich  Manuf'g  Co.,  Ferguson  t.  (to.)  448 
First  Nat  Bank  ▼.  St  Croix    Boom  Co. 

(Minn.) 861 

First  Nat  Bank  of  Davenport,  Baker  ▼. 

(Io.) 462 

First  Nat.  Bank  of  Grand  Haven  t.  Honey- 
man  (Dak.) 771 

First  Nat.  Bank  of  Stanton  v.  Summers 

(Mich.) 686 

First  Nat  Bank  of  Tecumseh,  Volker  ▼. 

(Neb.) 782 

First  Presbyterian  (Siurch  of  Logan  v.  Lo- 
gan (Io.) 810 

First   Presbyterian  Church  of   St.   Paul, 

West  y.  (Minn.) 922 

Fischer  y.  Burchall  (Neb.) 1034 

FischerT.  Coons  (Neb.) 417 

Fisher,  Spttzmiller  v.  (Io.). 197 

Fitzgerald,  Osborn  v.  (Neb.) 418 

Fleischer,  State  v.  (Minn.). 696 

Fleming,  Jeffrey  v.  (Neb.) 747 

Fllnn,  Hainesv.  (Neb.). 91 

Forbesy.  Hicks  (Neb.) 898 

Forney  v.  Remey  (Io.) 489 

Fort  Madiaon  Lumber  Co.  y.  Batavlan  Bank 

(Io.) 831 

Foster  V.  Reid  (Io.). 649 

Foster,  Sellars  y.  (Neb.) 907 

Foster,  Snyder  y.  (Io.) 50« 

Francis  y.  Wallace  (Io.) 823 

Freeman  v.  Citizens'  Nat  Bank  (Io.) 682 

Frey,  Kendall  v.  (Wis.) 466 

Fruin,  Jones  v.  (Neb.) 283 

Fulkerson.  O'Brien  y.  (Mich.) 979 

Fuller.  Bull  v.(Io.) 572 

Fuller,  Gilbertson  v.  (Minn.) 203 

Fuller,  Whiten  v.  (Io.) 600 

Gaarv.  Hart  (Io.) 451 

Gafford  v.  American  Mortgage  &  Invest- 
ment Co.  (Io.) 550 

Gafford.  Kimball  v.  (Io.) 688 

Gaines  v.  Johnson  (Io.) 427 

Galbraith  y.  Chicago  &  N.  W.  Ry.  Co.  (Io.)  866 

Gallagher.  People  v.  (Mich.) 1063 

Galloway  v.  Hicks  (Neb.) 709 

Gardner.  Latourette  V.  (Mich.)   610 

Garretson  v.  Kerrall  (Io.) 687 

Garrett  V.  Bickler(Io.) 621 


Pace 

Garrett  v.  Polk  Coanty  (Io.) «I8 

Gartland.  People  v.  (Mich.) 687 

Gartner,  Detroit  Tug  &  Wrecking  Co.  v. 

(Mich.) 968 

Garverich.  Leas  y.  (la) 194 

Gastro,  People  v.  (Mich.) 987 

Gates  V.  Sutherland  (Mich.) 1113 

George    W.    Roby   Lumber  Co.   y.    Gray 

(Mich.) aS9 

Gibson.  Cohen  y.  (Io.) 654 

Gifford  V.  Faubion  (Neb.) 748 

Gilbert  y.  Merriam  &  Robeson  Saddlery 

Co.  (Neb.). 11 

Gilbert  Jenne  v.  (Neb.) 415 

Gilbertson  v.  Fuller  (Minn.) 203 

Giles.  Little  v.  (Neb.) 1044 

Gill.  Hill  V.  (Minn.) 294 

Gillen  v.  Riley  (Neb.) 1054 

Qfllilan  v.  Kendall  (Neb.). 281 

Gilmore,  Shaw  v.  (Mich.) iaS2 

Gleason  y.  Collett(Io.)  ;W7 

Gleason,  Lyon  V.  (Minn.)  286 

Gluck.  McClay  v.(Minn.) ST.) 

Goebel,  Reitan  y.  (Minn.) 894 

Goff,  Bromley  v.  (Mich.) 810 

Qoodnow.  Mason  v.  (Minn.) 482 

Goodnow.  Minneapolis  Mill  Co.  v.  (Minn.)  3.')6 

Goodsell  v.  Tavlor  (Minn.) S~H 

Gorton.  Moeckly  v.  (Io.). 64S 

Gott  Muflatt  V.  (Mich.). 149 

Graham  v.  City  of  Minneapolis  (Minn.) 291 

Grand  Rapids,  L.  &  D.  R.  Co.  v.  Chesebro 

(Mich.) 66 

Gray  v.  Hays  (Minn.) 594 

Gray  v.  Wolf  (Io.) 504 

Gray.  George  W.    Roby   Lumber   Co.  y. 

(Mich.) 889 

Grayson  V.  Willoughby  (Io.) 591 

Greaves  v.  Newport  (Minn.) 10.59 

Green,  Colev.(lo.) 304 

Green.  State  v.  (Neb.) 913 

Greenbaum.  Alpena  Nat  Bank  y.  (Mich.)..  606 

Green  Bay  Lumber  Co.  v.  Ireland  (Io.). 461 

Greenop.  Carpenter  v.  (Mich.) 276 

Greenwood  v.  Cobbey  (Neb.) 413 

Greggy.  Myatt(Io.) •. 461 

Greve.  Holden  v.  (Minn.) 861 

Griffith  V.  Smith  (Neb.) 749 

Grinnell  V.  Young  (Minn.). 929 

Grover,  Smithy.  (Wis.)... 113 

Gunn.  Russell  y.  (Minn.) 391 

Haight  y.  Hall  (Wis.) 109 

Haines  V.  Flinn  (Neb.). 91 

Haldeman  v.  Berry  (Mich.) 57 

Hall  V.  Baker  (Wis.). 104 

Hall  V.  Hunter  (Minn.) 1136 

Hall,  Haight  v.  (Wis.) 109 

Halloran,  Jellison  v.  (Minn.) 392 

Hall  &  Ducey  Lumber  Co..  Clarke  y.  (Minn.)  78.'> 

Hamilton,  People  v.  (Mich.) 1131 

Hammond  V.  Wolf  (Io.) 778 

Hammond,  Davis  v.  (Mich.). 690 

Handy  v.  St  Paul  Globe  Publishing  Co. 

(Minn.). 872 

Hanford  v.  St.  Paul  &  D.  R.  Co.  (Minn.). . .  596 

Hanna,  Estlow  v.  (Mich.) 813 

Hanrahan,  People  v.  (Mich.). 1124 

Hanson,  Moore  v.  (Mich.) 981 

Hardenbergh  v.  St  Paul,  M.  &  M.  Ry.  Co. 

(Minn.). 933 

Harder  y.  City  of  Minneapolis  (Minn.) 350 

Harding  V.  Bader  (Mich.) 942 

Harper  v.  East  Side  Syndicate  (Minn.).. ...    86 

Harper,  State  v.  (Neb 764 

Harrington  v.Holcomb(Mich.) l<xe 

Harrington.  People  v.  (Mich.) 680 

Harris  V.  Cliickasaw  County  (Io.) 313 

Harris  v.  Detroit  City  Ry.  Co.  (Mich.) 1111 

Digitized  by  Vj  OOQ IC 


CASES  BEPOUTED. 


ix 


Fag* 
Harris,  BIsir  y..  two  eaaes,  (Mich.) 790 

Hsrrison,  Iron  wood  Store  Co.  ▼.  (Mich.) 806 

Harshman,  Zabel  ▼.  (Mich.) 44 

Hart  V.  Dogge(Keb.) 1088 

Hart.  Gaar  V.  (lo.) 4S1 

BassT.  Camp  (Minn.) 20 

Hawkeye  Ina.  Co.,  Dayv.  (lo.) 812 

Hawley  ▼.  Pagedo.) 1U8 

Hayes,  Wilson  v.  (Minn.) 467 

Hays.  Gray  T.  (Minn.) 694 

Hazels,  Chicago,  K.  &  N.  By.  Co.  ▼.  (Neb.)    93 

Head  V.  Thompson  (lo.) 188 

Heddles  ▼.  Chicago  &  N.  W.  By.  Co.  (Wis.)  287 

Henlcle  v.  Aldridge  (Minn.) 298 

Henning  y.  Western  Assurance  Co.  (lo.). . .  808 

Hershey  y.  Johnson  (lo.) 487 

Hesser,  ^tna  Life  Ins.  Co.  y.  (lo.) 82.~> 

Hicks,  Forbes  y.(Neb.) 898 

Hicks,  Galloway  y.  (Neb.) 709 

Hisfhway  Commissioner,  Uixon  y.  (Mich.)..  814 

Hilly.  Gill  (Minn.) 294 

Hill.  Ocheltree  v.  (lo.) 523 

Hill,  Simmons  y.  (lo.) 82.5 

Hinchman.  People  y.  (Mich.) 1000 

Hippee  y.  Pond  (lo.) 192 

Bizson,  Cobbs  y.  (Mich.) 818 

Bobbsy.  Brush  Electric  Light  Co.  (Mich.)  965 

Hobbs,  Mills  y.  (Mich.) 1084 

Holcomb,  HarrinKton  y.  (Mich.) 1008 

Holdeny.  Greve(Minn.) 861 

Holloway,  Abraham  y.  (Minn.) 867 

Holloway.  Abraham  y.  (Minn.) 870 

Homan.  Kimball  y.  (Mich.) 167 

Home  Ins.  Co..  Spurry.  (Minn.) 206 

Home  Ina.  Co.  of  Mew  York,  Zimmerman 

y.  do.) 462 

Honeyman,  First  Nat.  Bank  of  Grand  Ha- 
ven y.  (Dak.) 771 

Honig,  Charnley  y.  (Wis.) 220 

Hooper.  Sac  County  Bank  y.  (lo.) 863 

Hooyer  y.  Perkins  Windmill  &  Axle  Co. 

(Minn.) 866 

Hopkins  y.  Swensen  (Minn.) 1062 

Horner,  Callender  v.  (Neb.) ; 746 

Homer,  Callender  y.  (Neb.) 747 

Hosford  y.  Hosford(Minn.) 1018 

Hosmer,  Jacobson  v.,  two  cases,  (Mich.).  ...1110 

Hostetter,  Otcheck  y.  (lo. ) 888 

Hovey.  Cleyeland  Coop.  StoyeCo.  y.  (Neb.)  707 

Howard  y.  Smith  (lo.) 688 

Howe,  Second  Nat  Bank  of  St.  Paul  ▼. 

(Minn.) 200 

Hower  y.  Aultmsn,  Miller  &  Co.  (Neb.) 1089 

Hoxie  y.  Kama  (Neb.) 711 

Hudson  y.  Boos  (Mich.) 1099 

Hudspeth  T.  Tetzerdo.) 629 

Bnffman  y.  Long  (Minn.) 866 

Hoghes   y.  Becorder's  Court   of   Detroit 

(Mich.). 9S4 

Hniskanip,  Bussell  y.  (To.) 62.5 

Hull  T.  Eqnitable  Accident  Ass'n 986 

Holl,  Preston  y.  (lo.) 80.') 

HnmphrevB  y.  Jacoby  (Minn.) 1059 

Hunter,  flail  y.  (Minn.) 1186 

Huth,  Lindsay  y.  (Mich.) 858 

Hydorn,  Brooks  y.  (.Mich.) 1133 

Eypophosphites  and  Borax  Cases  (Minn.)..  781 

liams,  Hoxie  v.  (Neb.). 711 

Independent  Dist  of  Des  Moines,  Weitz  y. 

(Ic). 877 

Ireland,  Green  Bay  Lumber  Co.  y.  (lo.). ...  461 
Iron  wood  Store  Co.  y.  Harrison  (Mich.)...  808 
Isaacson,  Smaller  y-  (Minn.) 853 

Jack,  Stewart  y.  (lo.). 683 

Jacks,  Drain  y.  (lo.). 460 

Jacks,  People  y.  (Mich.) 11.34 

Jackson  v.  Chi2am(lo.) 650 


Paire 

Jacobs  T.  Beeton  (Minn.) 1186 

Jacobson  y.  Hosmer,  two  cases.  (Mich.). .  .1110 
Jacobson  y.  St.  Paul  &  D.  R.  Co.  (Minn.). .  983 
Jacobson,  McCormick  Harvesting-Machine 

Co.  y.  (lo.) 499 

Jacoby,  Humphreys  y.  (Minn. ) 1059 

James,  Attorney  General  y.  (Mich.) 1H7 

Jeffrey  y.  Fleming  (Neb.) 747 

Jellisony.  Halloran  (Minn.) 892 

Jenney.  Gilbert  (Neb.). 41.5 

Jenswold  y.  Doran  do.) 465 

Jenswold  y.  Rutledge  (lo.) 465 

J.  I.  Case  Threshing  Machine  Co.  y.  Mitch- 
ell (Mich.) 161 

Johnson  y.  Chicago  &  N.  W.  By.  Co.  (lo.)..  612 

Johnson  t.  Lyon  (Mich.) 998 

Johnson  y.  Onsted  (Mich.) 63 

Johnson  y.  Spear  (Mich.) 1092 

Jobnson  y.  Warren  (Mich.) 74 

Johnson,  Allen  y.  (Mich.) 1075 

Johnson,  Charabliss  t.  (Io.) 437 

Jobnson,  Gaines  y.  (Io.) 427 

Johnson,  Hersbey  y.  (Io.) 427 

Jordan,  Millard  y.  (Mich.) 1085 

Johnson,  Reese  y.  (Io.) 427 

Johnson,  State  v.  (Minn.). 786 

Jobnson,  Tompkins  t.  (Mich.) 800 

Jobnston  y.  Johnston  (Neb.) 754 

Jones  y.  Bates  (Neb.). 751 

Jones  y.  Blumenstein  (Io.). 821 

Jones  y.  Fruin  (Neb.) 288 

Jones.  Winelander  y.  (Io.) 888 

Joslyn  y.  City  of  Detroit  (Mich.). 51) 

Joslyn  y.  Eing(Neb.) 736 

Kaicben,  Myers  y.  (Mich.) 820 

Kaiser's  Estate,  In  re  (Mich.) 848 

Kalamazoo  Circuit  Judge,  Brown  y.  (Mich.)  827 

Keeler,  Merritt  v.  (Mich.) 941 

Kegley,  Smith  y.  do.) 376 

Keihl  V.  Chizum  (Io.) 6.52 

Keller  v.  Carr(Minn.) 293 

Kelley  y.  Emery  (Mich.). 796 

Kelsev  y.  McDonald  (Mich.) 1108 

Kendall  y.  Frey(Wi8.) 466 

Kendall,  Gillilan  y.  (Neb.). 281 

Kenney  y.  State  (Wis.) 218 

KenockeeTp.,  Moore  y.  (Mich.) 944 

Keokuk  &  N.  W.  Ry.  Co.  y.  Donnell  (Io.). .  176 

Kiggins  y.  Woodke  (Io.) 676 

Kilbourne  y.  Anderson  (Io.) 431 

Kimball  y.  Gafford  do.)  688 

Kimball  y.  Homan  (Mich.) 167 

Kindred,  Corser  y.  (Minn.) 297 

Kingy.  Wallace(Io.) 776 

King,  Joslyn  y.  (Neb.). ,.  756 

Kline,  Morgan  y.  (Io.) 658 

Knappy.  Cowell  (lo.) 434 

Knight.  Roaf  y.  (Io.) 433 

Knight,  Richards  y.  (Io.) 584 

Kniirht,  Smith  v.  (Io.) 488 

Koltermann,  Pierce  Mill  Co.  y.  (Neb.) 877 

Kraemer  V.  Duesterman  (Minn.) 297 

Erause,  Stoddard  Manuf  g  Co.  y.  (Neb.)...  918 

Kreamer.  Sholesy.  (Neb.) 724 

Kronebusch  y.  Raumln  (Dak.) 636 

Kruger  y.  Le  Blanc  (Mich.) &53 

Kruger.  Le  Blanc  v.  (Mich.) 980 

Kruidenier  y.  Shields  (Io.) 432 

Kuhuer.  State  v.  (lo.) 183 

Konze,  Meredith  y.  (Io.). 619 

Lacock's  Successors,  Burke  t.  (Minn.) 1016 

La  Fayette    County   Monument    Corp.   y. 

Magoon(Wis.) 17 

La  Grange,  Schee  y.  (Io.) 616 

Lamb  y.  Wogan  (Neb.) 1041 

Lammel,  Reed  v.  (Minn.) 203 

Lamp,  Toerring  y.  (Io.) y^ 878 

Digitized  by  VjOOQIC 


CASES  RKPOBTED. 


Page 

Landry.  Warren  t.  (Wis.). 247 

Lane  t.  Lenfest.  (Minn.). 84 

Lang  V.  Morey  (Minn.) 88 

Langdon  t.  Clayson  (Mich.) 805 

Lannam,  Doane  College  ▼.  (Keb.). 405 

Lansley  V.  Nietert  (lo.) 686 

Larrabee,  Mills  Pub.  Co.  t.  do.) 698 

Larrigon.  Reed  v.  (lo.) 888 

Larsen,  Kelson  ▼.  (lo.) 574 

Latoarette  ▼.  Gardner  (Mich.) 610 

Lay  T.  City  of  Adrian  (Mich.) 959 

Layman,  Thompson  t.  (Minn.) 1061 

Layman's  Will,  In  re  (Minn.) 286 

Leach,  Bronaon  v.  (Mich.) 174 

Leas  ▼.  Garverich  (lo.l  194 

Le  Blanc  ▼.  Kruger  (Mich.) 980 

Le  Blanc.  Eruger  T.  (Mich.) 858 

Leedle.  Mack  v.  (lo.) 686 

Leiberman  ▼.  State  (Neb.) 419 

Lenawee  Circuit  Judge,  Winnie  t.  (Mich.)..  279 
Lendberg   t.    Brotherton   Iron    Min.    Co. 

(Mich.) 675 

Lenfest,  Lane  v.  (Minn.). 84 

Le  Vesconte,  Blondel  ▼.  (Minn.) 644 

Lewis  V.  Owen  (Neb.) 2a-) 

Liltes  ▼.  Wildish  (Neb.) BOO 

Lindsay  t.  Huth  (Mich.) 858 

LindvallT.  Woods  (Minn.) 1020 

Little  V.  Giles  (Neb.) 1044 

Livsey,  State  v.  (Neb.) 763 

Logan,  First  Presbyterian  Church  of  Logan 

▼.  (lo.) 810 

Long,  Huffman  ▼.  (Minn.) 855 

Lord,  Ellsworth  v.  (Minn.) 889 

Louver.  State  ▼.  (Neb.) 762 

Loveridge,  People  ▼.  (Mich.). 997 

Lowry  t.  Vedder  (Minn.) 542 

Lucev.  Curtis  (lo.) 813 

Lucey,  Moorehead  (lo.) 828 

Lucy,  Slate  t.  (Minn.) 697 

Lyon  V.  Gleason  (Minn.) 286 

Lyon  v.  Rolfe  (Mich) 1094 

LyouT.  Tiffany  (Mich.) 1098 

Lyon,  Johnson  t.  (Mich.) 998 

Lyons  t.  Van  Gorder  (lo.) 600 

Lyng,  People  t.  (Mich.). 189 

HacIcT.  Bensley(WlB.) 816 

Mack  V.  Leedle  (10.).  686 

Magee,  Burke  v.  (Neb.) 890 

Magoon,  La   Fayette   County   Monument 

Corp.  T.  (Wis.).... 17 

Mallory  ▼.  City  of  Marion  Water- Works 

Co.  (lo.). 621 

Manistee  Lumber  Co.,  Nash  ▼.  (Mich.) 840 

Hanke  ▼.  Manke  (Mich.) 958 

Manning  v.  Alger  (lo.) 648 

Marion  County,  Stone  T.  (lo.) 670 

Markoe,  Benson  t.  (Minn.) 787 

Marquardt  t.  Thompson  (lo.) 634 

Marriage  V.  Woodruff  (lo.) 198 

Mason  t.  Bradley  (Wis.) 239 

Mason  ▼.  Goodnow(MiDn.) 483 

Mason  City  &  Ft.  D.  R.  Co.,  Andrews  v.  (lo.)  518 

Matheison,  State  ▼.  (lo.) 877 

Mattice  t.  Brinkman  (Mich.) 172 

Mattison,  De  Witt  ▼.  (Neb.). 742 

Maurer.  Clark  v.  (To.) 522 

Maylone  t.  City  of  St.  Paul  (Minn.). 88 

McCaffrey  v.  School-Dist.  No.  1  (Wis.) 108 

McCaffrey,  People  y.  (Mich.) 681 

McCall  V.  Bushnell  (Minn.) 545 

McCandless  ▼.  Belle  Plaine  Canning  Co. 

(lo.) 685 

McCarthy,  State  t.  (Minn.) 699 

McCauley,  Oswald  ▼.  (Dak.). 769 

McClay  V.  Gluck  (Minn.) 875 

McComber,  Western  Land  Ass'n  ▼.  (Minn.)  548 
McConnell  ▼.  Rakness  (Minn.) 639 


Pane 

Mc(3onnell.  Rathbun  t.  (Neb.). 1043 

McCord,  People  v.  (Mich.) 1106 

McCormick  Harvesting-Machine  Co.  t.  Ja- 

cobson  (lo.) 499 

McCuUoch,  State  v.  (To.) 867 

McDaneld,  Thomas  t.  (to.) 301 

McDonald  v.  Weir  (Mich.) 1114 

McDonald,  Kelsey  y.  (Mich.) 1108 

McDonald.  Philleo  v.  (Neb.) 904 

McDonald  Lumber  Co.,  Plumer  y.  (Wis.) . .  2.50 

McDonough,  Spence  v.  (lo.). 871 

McGeenty,  Cain  y.  (Minn.)  933 

Mclntire.  Murchie  v.  (Minn.) 848 

McKay  y.  Woodruff  (lo.) 428 

McKee  y.  McKee  (lo.) 373 

McKenziey.  Peck  (Wis.) 247 

McLain  y.  Calkins  (lo.) 878 

McMahon  y.  Travelers'  Ins.  Co.  (lo.) 179 

McMartin  v.  Continental  Ins.  Co.  of  New 

York(Minn.) 984 

McMurtry,  Veith  v.  (Neb.) 8 

McNaughton,  Ellis  v.  (Mich.) 1113 

McNeil,  Wishard  V.  (lo.) 578 

McOmber  v.  Balow  (Minn.). 88 

McQuade  v.  Chicago,  U.  L  A  P.  Ry  Co. 

(lo.) 620 

Mead  v.  Billings  (Minn.) 473 

Mead,  Daley  v.  (Minn.) 86 

Meinzer  v.  City  of  Racine  (Wis.) 280 

Meloy  y.  Chicago  &  N.  W.  Ry.  Co.  (lo.)...  663 

Melzur  v.  Peninsular  Car  Co.  (Mich.) 1078 

Merchants'  &  Bankers'  Ins.  Co.,  Zimmer- 
man v.  (lo.) 818 

Mercier.  Balen  v.  (Mich.) 666 

Meredith  v.  Eunze(Io.) 619 

Merriam  &  Robeson  Saddlery  Co.,  Gilbert 

v.  (Neb.) U 

Merrill,  Dearing  v.  (Minn.) 695 

Merritt  v.  Keeler(MichO Ml 

Merserean,  People  v.  (Mich.) 153 

Meservey,  People  v.  (Mich.) 1188 

Metcalf  Bros.  &  Co.,  Alford  v.  (Mich.) 53 

Meyer  ▼.  Farmers'  &  Traders'  Bank  (lo.). .  829 

Meyer  v.  Shamp  (Neb. ) 757 

Millard  y.  Jordan  (Mich.) 1065 

Miller  v.  Brown  do.) 661 

Miller  y.  Miller  (lo.) 641 

Miller  y.  Root  (lo.) 602 

Miller  y.  Wellman  (Mich.) 843 

Miller,  Black  v.  (Mich.) 887 

Mills  v.  Hobbs  (Mich.) 1084 

Mlllsai),  Wasson  y.  do.) 628 

Mills  Pub.  Co.  v.  Larrabee  (lo.) 698 

Milner  v.  Chicago,  M,  &  St.  P.  Ry.Co.  (lo.)  667 

Miltimore.  Schotield  v.  (Wis.) 212 

Minneapolis  Mill  Co.  v.  Goodnow(Minn.). .  866 
Minneapolis,  a  &  M.  ft  A.  Ry.  Co.,  Cox  v. 

(Minn.) 924 

Minneapolis  Sweeper  Co.,  Travis  v.  (Minn.)10l5 
Minneapolis  &  P.  Ry.  Co.,  Albitz  v.  (Minn.)  894 
Minneapolis  &  St.  L.  Ry.  Co.,  Emmons  y. 

(Minn.) 789 

Minneapolis  &  St.  L.  Ry.  Co.,  Nelson  y. 

(Minn.) 788 

Minnesota  Land  Sc  Investment  Co.  y.  Davis 

(Minn.) 899 

Minnesota    Manuf'g    C^o..    Patterson    v. 

(Minn.) 926 

Minnesota  Thresher  Manufg  Co.,  Watkins 

v.  (Minn.)  868 

Minnesota  Tribune   Co.,  Stewart  Co.  v. 

(Minn.). 787 

Minnesota  &  N.  W.  R.  Co.,  Dudley  t.  (Io.)  859 
Mitchell.  J.  L  Case  Threshing-Machine  C^. 

v.(Mich.) 151 

Moecklyy.  Gorton  (lo.) 648 

Mooney  y.  Davis  (Mich.) 802 

Moore  v.  Hanson  (Mich.) n^il 

Moore  v.  Eenockee  Tp.  (Mich.) 944 

Digitized  by  VjOOQIC 


CASES  HEPORTED. 


Moore,  State  v.  (to.) 867 

Hoorehead,  Luce  t.  (lo.) 838 

MonaoD,  State  v.  (Minn.) 700 

Morey,  Lang  v.  (Minn.) 88 

Morgan  ▼.  Kline  (lo.) 558 

Morrell.  Beebe  ▼.  (Mich.) lUO 

Morrison,  People  (Mich.) 681 

Morse  T.  Raben  (Neb.) 901 

Morsey.  Tr«Tnor(Neb.) 718 

Hoyerv.  Cantieny  (Minn.) 1060 

Muck,  Pricket  v.  (Wis.) 206 

Muffattv.  Gott  (Mich.) 149 

Mulvey  ».  Tozer  (Minn.) 387 

Munson,  Carter  v.  (Neb.) 1032 

March  v.  Swenson  (Minn.) 290 

Murchie  v.  Mclntire  (Minn.) 848 

Murphy  t.  Craig  (Mich.) 1097 

Murphy  ▼.  Myre  &  Certain  Logs  Owned  by 

Wood(Mich.) 80 

Murray,  State  v.  (Minn.) 858 

Murry  T.  Burris  (Dak.) 25 

Musselman  v.  Barker  (Neb.) 759 

Myatt,  Gregg  v.  (lo.) 461 

Myers  V.  Kaichen  (Mich.) 820 

Myre  &  Certain  Logs  Owned  by  "Wood.  Ap- 

pieman  v.  (Mich.) 48 

Myre  &  Certain  Logs  Owned  by  Wood,  Mur- 
phy v.  (Mich.) 60 

Nash  T.  Manistee  Lumber  Co.  (Mich.) 840 

National  Lumber  Co.  t.  Bowman  (lo.) 657 

Kelson  ▼.  Chicago.  M.  &  St.  P.  Ry.  Co.  (lo.)  885 

Kelson  v.  Larsen  (lo.) 674 

Kelson  t.  Minneapolis  Ss  St.  L.  Ry.  Co. 

iMinn.) 788 

Nelson.  State  v.  (Minn.) 648 

Nelson,  Superintendents  of  the  Poor  of 

Newaygo  County  v.  (Mich.) 797 

Newatn'ey.  Wise  v.  (Neb.) 889 

New  England  InvestmeDt    Co.,  Bode   t. 

(Dak.) 658 

Newman  v.  Stein  (Mich.) 956 

Newport,  Greayes  v.  (Minn.) 1059 

Nichols  y.  City  of  Duluth  (Minn.) 84 

Nichols  y.  Polk  County  (lo.) 6S7 

Nichols,  Sbepard   &    Co.  t.  Wadsworth 

(Minn.) 641 

Kietert,  Lansley  y.  (lo.). 685 

Norton  y.  Baxter  (Minn.) 865 

Notly,  Vanderpool  y.  (Mich.) 680 

0 ,  In  re  (Wis.) 221 

O'Brien  y.  Fulkerson  (Mich.) 979 

O'Brien.  Orr  y.  (lo.) 188 

Ocheltree  v.  Hill  (lo.) 623 

O'Connor,  Brannum  y.  (lo.) 504 

O'Hanlan,  "Wood  y.  (Neb.) 783 

Ohio  Farmers'  Mut.  Ins.  Co..  Butzy.(Mich.)1119 

Oldenberg  v.  Devine  (Minn.) 88 

Omaha  &  N.  P.  R.  Co.,  Robbins  y.  (Neb.). .  906 

O'Malley.  Parley  y.  (lo.) 435 

Ousted.  Johnson  y.  (Mich.) 62 

Orry.  O'Brien  (lo.) 188 

Osborn  y.  Fitzgerald  (Neb.) 418 

Oswald  y.  McCauley  (Dak.). 769 

Otcheck  y.  Hostetter  (lo.) 888 

Owen  y.  Yale  (Mich.)  817 

Owen.  Lewis  y.  (Neb.) 885 

Paddock,  Treadwell  y.  (Mich.) 820 

Pagey.  Davis  (Neb.) 875 

Page,  Hawleyy.do.) 193 

Psmter,  Drake  y.  (lo.) 626 

Palen,  Bradley  y.  (lo.) 628 

Palmer.  Daniels  y.  (Minn.) 865 

Pangborn  y.  Ruemenapp  (Mich.) 78 

Patterson  y.  Minnesota  Manuf'g  Co.(Minn.)  926 

Patterson.  Buck  v.  (Mich.) 949 

Paulson  y.  Clough(Miun.). 898 


P»ge 

Peabody,  Warren  y.  (Neb.) 1050 

Peacock,  Ryan  Drug  Co.  v.  (Minn.) 298 

Pearce.  Tourtelotte  v.  (Neb.) 915 

Pearl,  People  y.  (Mich.) 1109 

Pearsall  y.  Board  of  Sup'rs  of  Eaton  Coun- 
ty (Mich.) 77 

Pearson  y.  City  of  Duluth  (Minn.) 394 

Peck,  Dorothy  y.  (Wis.) 247 

Peck,  McKenziey.  (Wis.) 247 

Peden  y.  Chicago,  R.  I.  &  P.  Ry.  Co.  (lo.)  625 

Pederson  y.  City  of  Rushford  (Minn.) 1068 

Pelton,  Dickinson  y.  (Neb.) 891 

Peninsular  Car  Co.,  Melzer  v.  (Mich.). 1078 

Pennington  y.  Pennington  (Mich.) 985 

People  y.  Butler  (Mich.) 278 

People  y.  Converse  (Mich.) 70 

People  v.  Gallagher  (Mich.) 1063 

People  y.  Gartland(Mich.) 687 

People  v.  Qastro(Mich.). 937 

People  v.  Hamilton  (Mich.) 1131 

People  y.  Hanrahan  (Mich.) 1124 

People  y.  Harrington  (Mich.) 680 

People  y.  Hinchman  (Mich.) 1006 

People  T.  Jacks  (Mich. ). 1184 

People  y.  Loveridge  (Mich.) 997 

People  y.Lyng  (Mich.) 189 

People  y.  McCaffrey  (Mich.) 681 

People  y.  McCord  (Mich.) 1106 

People  y.  Mersereau  (Mich.) 158 

People  y.  Meservey  (Mich.) 1188 

People  y.  Morrison  (Mich.) 581 

People  y.  Pearl  (Mich.) 1109 

People  v.  Quinn  (Mich.) 604 

People  v.  Schick  (Mich.). 1008 

People  y.  Stewart  (Mich.) 663 

People  y.  Walters  (Mich.). 110.> 

People  y.  Watson  (Mich.). .1005 

Perkins  v.  City  of  Burlington  (lo.). 441 

Perkins  Windmill  &  Axle  Ca,  Hoover  v. 

(Minn.) 8^6 

Perrott  v.  Pierce  (Mich.). 1002 

Perry  v.  Reynolds  (Minn.) 471 

Perry.  Burke  y.  (Neb. ). 401 

Peters  y.  Canfleld  (Mich.) 125 

Peterson  v.  Ringelberg  (Mich.) 1080 

Petsch,  Cummings  V.  (Minn.) 789 

Phelps,  Evans  v.  (lo.) 483 

Philleo  y.  McDonald  (Neb.) 904 

Pidcock  y.  Voorhie8(Io.) 646 

Pierce,  Clark  v.  (Mich.) 8-)7 

Pierce,  Perrott  v.  (Mich.) 1003 

Pierce,  State  v.  (lo.). 181 

Pierce  Mill  Co.  y.  Koltermann  (Neb.) 877 

Finger  V.  Pinger  (Minn.) 289 

Pittsburg  Min.  Co.  v.  Spooner  (Wis.) 359 

Planck  V.  Bishop  (Neb.) 728 

Plumer  v.  McDonald  Lumber  Co.  (Wis.). ..  2.50 

Plummer  v.  Rummel  (Neb.). 889 

Plummer.  Field  V.  (Mich.) 849 

Polk  County,  Garrett  v.  (lo.) 61» 

Polk  County,  Nichols  y.  (lo.) 627 

Pond,  Hippee  y.  (lo.) 103 

Poitner  v.  City  of  Minneapolis  (Minn.). 784 

Preston  y.  Hu'll(Io.) 805 

Pricket  y.  Muck  (Wis.) 2.56 

Purtell  y.  Chicago  Forge  &  Bolt  Co.  (Wis.)  265^ 

Qninland,  Brown  v.  (Mich.) 940' 

Quinn,  People  y.  (Mich.) 604 

Raben,  Morse  y.(Neb.) 901 

Rakness,  McConnell  y.  (Minn.) 639- 

Randall,  Ellsworth  v.  (lo.) 629 

Rathbun  v.  McConnell  (Neb.) 1043 

Raumin,  Eronebusch  y.  (Dak.) 656 

Ray  V.  City  of  St.  Paul  (Minn.) 297 

Raynor  v.Raynor  (lo.) 184 

Recorder's  Court   of  Detroit,  Hughes  v. 
(Mich.). 984 

Digitized  by  VjOOQIC 


CASES  BEPOBTED. 


Page 
Red  Willow  County  v.  Chicago,  B.  &  Q.  R. 

Co.  (Minn.). 879 

Reed  t.  Lammel  (Minn.). 202 

Reed  ▼.  Larrison  (lo.). 838 

Reed.  Buck  v.  (Neb.) 894 

Reese  v.  Johnson  do.) 427 

Reichert  v.  Simons  (Dak.) 657 

Reid  V.  Abernethy  (lo.) 8M 

ReidT.  Colby  (Neb.) 485 

Reid,  Foster  V.  (lo.) 649 

Reigelman  V.  Todd  do.) ..  517 

Reiner  t.  Dwelling-House  Ins.  Co.  (Wis.). .  208 

Reitau  t.  Goebel  (Minn.) 894 

Remey,  Forney  v.  (lo.) 489 

Renken,  Cherokee  &  D.  Ry.  Co.  v.  do.) 307 

Ressegieu  V.  Van  Wagenen  (lo.) 818 

Reynolds  V.  State  (Neb.) 808 

Revnolds,  Perry  v.  (Minn.) 471 

Richards  v.  Knight(Io.) 684 

Richards  V.  Richards  (Mich.) 954 

Richards  y.  Schleusener  (Minn.) 599 

Richman  v.  Board  of   Sjup'rs    Muscatine 

County  do.) 422 

Richmond  v.  Sundberg  (lo.) 184 

Richter  T.  Trask  (Minn.) 87 

Ridley  v.  Dougherty  (lo.) 178 

Riley.  Qillen  v.  (Neb.) 1054 

Rinnelberg.  Peterson  v.  (Mich .) 1080 

Roaf  V.  Knight(Io.) ;  438 

Robbins  v.  Omaha  &  N.  P.  R.  Co.  (Neb.). .  905 

Robinson.  Daniel  v.  (Mich.) 61 

Robinson,    St    Paul    &    B.   C.  R.   Co.   t. 

(Minn.) 79 

Rockafellow  t.  Wilkins  (lo.) 880 

Roenisch,  State  V.  (lo.) 825 

Rogers,  Scott  V.  do.) 877 

Rolfe.  Lyon  ▼.  (Mich.) 1094 

Ronn  V.  City  of  Des  Moines  (lo.) 582 

Roos,  Hudson  v.  (Mich.) 1099 

Root,  Miller  V.  (lo.) 502 

Ruemenapp,  Pangborn  v.  (Mich.). 'S 

Rummel.  Plnmmer  v.  (Neb.) 886 

Runals.  Bonner  v.  (Mich.) 1087 

Russell  T.  Cedar  Rapids  Ins.  Co.  (lo.) 654 

Russellv.  Gunn(Minn.) 891 

Russelly.  Hui8kamp(Io.) 525 

Russell  V.  Russell  (Mich.) 983 

Russell  ▼.  Tice  (Minn.). 892 

Rutledge,  Jenswold  t.  (lo.).'. 465 

Ryan  Drug  Co.  t.  Peacock  (Minn.) 298 

Sac  County  Bank  v.  Hooper  (lo.). 868 

St.  Croix  Boom  Co.,  First  Nat.  Bank  t. 

(Minn.) 861 

St.  Paul  Globe  Publishing  Co.,  Handy  t. 

(Minn.) 872 

St.  Paul  Foundry  Co.  ▼.  Wegmann  (Minn.).,  288 
St.  Paul.  M.  &  M.  Ry.  Co.,  Hardenbergh  t. 

(Minn.) 938 

St.  Paul,  M.  &  M.  Ry.  Co.,  State  v.  (Minn.)..  21 
St.  Paul,  M.  &  M.  Ry.  Co.,  Stokoe  v.  (Minn.)  482 
St.  Paul,  M.  &  M.  Ry.  Co.  Wilson  y.  (Minn.)  600 

St.  Paul  &  D.  R.  Co.,  Dugan  v.  (Minn.) 688 

St.  Paul  &  D.  R.  Co.,  Hanford  r.  (Minn.). .  596 
St.  Paul  &  D.  R.  Co.,  Jacobson  v,  (Minn.)..  983 
St.  Paul  &  D.  R.  Co.,  Sobieaki  v.  (Minn.). .  868 
St.  Paul  &  8.  C.  R.  Co.  V.  Robinson  (Minn.)  79 
St.  Paul  &  8.  C.  R.  Co.  v.  Shanks  (Minn.). .     83 

Salsbury,  Strawsine  ▼.  (Mich.) 966 

Sample  y.  Upton  (Mich.) 54 

Sanders,  Clee  y.  (Mich.) 164 

Saunders  y.  Township  of  Gun  Plains  (Mich.)1088 

Sawyer  v.  Dubuque  Printing  Co.  (lo.) 800 

Schaetzel,  Thompson  y.  (Dak.) 765 

Schaller,  City  of  Omaha  y.  (Neb.) -  721 

Scliars  y.  Brand  (Neb.) 906 

Schee  y.  La  Grange  (lo.) 616 

Schick,  People  y.  (Mich.) 1008 

Schleusener,  Richards  y.  (Minn.) 599 


Pnge 

Schofleld  y.  Miltlmore  (Wis.) 212 

School-Dist  No.  1,  McCaffrey  y.  (Wis.)....  103 
School-Dist.  No.  68,  Farmers  &  Merchants' 

Nat.  Bank  of  Valley  City  y.  (Dak.) 767 

School-Dist.  No    86,  Capital  Bank  of  St. 

Paul  y.  (Dak.) 774 

Schroeder  y.  Baker  Manuf'g  Co.  (Neb.) 761 

Scofleld,  De  Camp  v.  (MichJ 862 

Scott  y.  Chicago.  M.  &  St.  P.  Ry.  Co.,  (To.)  645 

Scott  y.  Rogers  (lo.) 377 

Scott,  Anderson  y.  (Mich.).  991 

Scott.  Colmany.(Neb.) 896 

Scribner   y.   Board    of   Sup'rs   of   Jasper 

County  (To.) 876 

Seaman,  Towle  y.  (Mich.) 1117 

Second  Nat.  Bank  of  Richmond  y.  Wheeler 

(Mich.). 963 

Second  Nat.  Bank  of  St.  Paul  y.  Howe 

(Minn.) 200 

Seller,  Durland  y.  (Neb.) 741 

Selden  y.  State  (Wis.) 218 

Seligman  y.  Ten  Eyck'g  Estate  (Mich.) 134 

Sellars  y.  Foster  (Neb.) 907 

Serry  y.  Curry  (Neb.) 97 

Sbamp,  Meyer  y.  (Neb.) 757 

Shanks,  St.  Paul  &  S.  C.  R.  Co.  y.  (Minn.)..    83 

Shaw  V.  Gilmore  (Mich.). 1082 

Shaw  y.  Village  of  Sun  Prairie  (Wia.) 271 

Sheldon  y.  Black  (Mich.) 845 

Sheldon,  State  y.  (Neb.) 835 

Shephard,  Buckland  y.  (To.) 311 

Sheridan,  Connelly  y.  (Minn.) 595 

Sherman,  Anvil  Min.  Co.  y.  (Wis.) 226 

Shields,  Kruidenier  y.  (lo.) 432 

Sholes  v.  Kreamer  (Neb.) 724 

Shotwell,  Trask  y.  (Minn.) 699 

Simkins,  State  y.  do.) 516 

Simmonsy.  Hill(Io.) 325 

Simons,  Reichert  y.  (Dak.) 657 

Simpson,  Cooper  y.  (Minn.) 601 

Singer  V.  Armstrong  (lo.) 333 

Singer  Manuf'g  Co..  Courtrigbt  y.  (lo.) 307 

Sloan  y.  Coburn(Neb.) 726 

Smailey  y.  Isaacson  (Minn.) 353 

Smithy.  Atkins  (Neb.) 104:1 

Smithy.  Groyer  (Wis.) 112 

Smithy.  Kegley  (To.) 376 

Smith  y.  Knight  (lo.) 488 

Smith  y.  Stewart  (Minn.). 595 

Smith,  Arbuckle  v.  (Mich.) 124 

Smith.  Brown  y.  (Neb.) 90 

Smith,  Cooper  y.  (Mich.) 813 

Smith.  Griffith  y.  (Neb.) 749 

Smith,  Howard  y.  (lo.) 585 

Snell  y.  Dubuque  &  S.  C.  R.  Co.  (lo.) 588 

Snyder  v.  Fireman's  Fund  Ins.  Co.  (to.) ...  630 

Snyder  y.  Foster  (lo.) 506 

Snyder,  City  of  St  Ignace  y.  (Mich.) 1130 

Sobieski  y.  St  Paul  &  D.  R  Co.  (Minn.). . .  863 

Solomon,  Feder  v.(Neb.) 1 

Southwell  y.  City  of  Detroit  (Mich.) 118 

Spaids,  Bowie  y.  (Neb.) 700 

Spear,  Johnson  v.  (Mich.) 1092 

Spence  y.  McDonough(Io.) 371 

Spitzmiller  y.  Fisher  (lo.) 197 

Spooner,  Pittsburg  Min.  Co.  y.  (Wis.) 2.59 

Sprague,  Stewart  y.  (Mich.) 1088 

Spurr   y.   Commercial   Union   Assur.   Co. 

(Minn.) 207 

Spurr  y.  Home  Ins.  Co.  (Minn.) 206 

Stagray,  Weber  y.  (Mich.) 665 

Stanbrough  y.  Daniels  (lo.) 443 

Standard  Life  &  Accident  Ins.  Co.,  Black- 
stone  y.  (Mich.) I.'i6 

Stanhope  y.  Swafford,  (lo.) i'lO 

Starmer,  Chicago,  B.  &  Q.  R.  Co.  y.  (Neb.)  706 

State  y.  Abresch  (Minn.) 543 

State  y.  Anderson  (Minn.) 78(1 

State  y.  Anderson  (Neb.) 421 

Digitized  by  VjOOQIC 


CASES  REPORTED. 


xiii 


Pan 

State  T.  Benz  (Minn.) 547 

State  T.  BiIlinK8(Io.) 456 

State  T.  Brackett  (Minn.) 648 

State  T.  Brecbt(Minn.) 602 

State  y.  Certain  lAnds  in  Redwood  County 

(Minn.) 478 

State  T.  Chicago.  M.  ft  St.  P.  Ry.  Co.  (lo.)..  865 

State  T.  City  Council  (Minn.) 855 

State  V.  Citv  of  Beloit  (Wis.) 110 

State  T.  Ciemona  (lo.) 662 

State  V.  Common  Council  (Minn.) 1058 

Sute  V.  District  Court  (Minn.) 698 

State  r.  Donaldson,  two  cases,  (Minn.). ...  781 

State  V.  Edwards  (Neb.) 888 

State  ▼.  Fidelity  &  Casualty  Co.  (lo.) 509 

State  V.  Fleischer  (Minn.) 696 

Stater.  Green(Neb.) 913 

Stater.  Harper  (Neb.) 764 

Stater.  Johnson  (Minn.) 786 

Stater.  Kuhuer  (lo.) 183 

SUtev.  Livsey  (Neb.) 762 

Stater.  Louver(Neb.) 762 

Stater.  Lacr(Minn.) 697 

Suter.  Matheisondo.).  877 

State  V.  McCarthy  (Minn.) 699 

State  V.  TilcCnllochdo.) 887 

Suter.  MonBon(Minn.) 790 

Stater.  Moore(Io.). 867 

Stat«r.  MurrayCMinn.) SSS 

State  r.  Nelson  (Minn.) 548 

State  r.  Pierce  (lo.). 181 

State  r.  Roenisch  (lo.) 825 

State  r.  St.  Paul.  M.  &  M.  Ry.  Co.  (Minn.)    21 

State  V.  Sheldon  (Neb.) 885 

State  r.  Simliinsdo.) 516 

Stater.  Taylor  (Neb.) 729 

State  r.  Tnrney(Io.) 190 

suter.  Wenz(Minn.) 938 

Stater.  Whitmer(Io.) 442 

Stater.  Williamson  (Wis.)..*. Ill 

State.  Burgo  r.  (Neb.) 701 

Sute.  Eenney  r.  (Wis.).  218 

Sute.  Leiberman  r.  (Neb.). 419 

Bute,  Reynolds  r.  (Neb.) 903 

Bute,  Selden  r.  (Wis.). 218 

Sute,  Terrill  r.  (Wis.) 243 

State,  Willis  r.  (Neb.) 920 

Steele,  Banlts  r.  (Neb.) 883 

Stein,  Newman  r.  (Mich.) 956 

Stertz  r.  StewarKWis.) 214 

Stewart  r.  Duncan  (Minn.) '. ..    89 

Stewart  r.  Jack  (lo.) 688 

Stewart  r.  Minnesota  Tribune  Co.  (Minn.)...  787 

Stewart  r.  Sprague  (Mich.) 1088 

Stewart,  Blethen  r.  (Minn.) 932 

Stewart.  People  r.  (Mich.) 662 

St«wart,  Smith  r.  (Minn.). 696 

Stewart.  Stertz  r.  (Wis.) 214 

Stickney  r.  Stickney  (lo.) 618 

Stifel,  Condray  r.  (lo.). 185 

Stiles,  DaltoD  r.  (Mich.) 169 

Stoddard  Manuf'g  Co.  r.  Erauee  (Neb.). ...  918 
Btokoe  r.  St.  Paul.  M.  &  M.  Ry.  Co.  (Minn.)  482 

Stone  r.  Marion  Ciounty  (lo.) !i''iO 

Strahan  r.  Town  of  Malrern  (lo.) 869 

Strawsine  r.  Salsbury  (Mich.) 966 

Strickland,  Derbyshire  r.  (Mich.) 76 

Snbker.  Eck6s(Minn.) 696 

Snesenbach  r.  Wagner  (Minn.) 925 

SuUiran  r.  SaUiran  (Mich.). 1090 

Summers,  First  Nat  Bank  of  Stanton  r. 

(Mich.). 586 

Snndberg,  Richmond  r.  (lo.) 184 

Superintendents  of  the  Poor  of  Newaygo 

County  r.  Nelson  (MichJ 797 

Supervisors  of  Qogebic  C;oanty,  Snperris- 

ors  of  Ontonagon  County  r.  (Mich.) 170 

Supervisors  of  Ontonagon  County  r.  Super- 

risort  of  Qogebic  County  (Mich.) 170 


Pnte 

Sutherland,  Gates  r.  (Mich.). 1112 

Swafford,  Stanhope  r.  do.) 450 

Swensen,  Hopkins  r.  (Minn.) 1062 

Swenson,  Murch  r.  (Minn.) 290 

Taremer,  Welch  r.  (lo.). O-W 

Taylor  r.  Allen  (Minn.) 293 

Taylor,  Goodsell  r.  (Minn.). 873 

Taylor,  State  r.  (Neb.) 729 

Ten  Eyck's  Estate.  Seligman  r.  (Mich.) 184 

Terpennini?,  Barnum  r.  (Mich.) 967 

Terrill  r.  State  (Wis.) 2W 

Thomas  r.  McDaneld  (lo.) 301 

Thompson  r.  Layman  (Minn,) 1061 

Thompson  r.  Scbaetzel  (Dak.)    765 

Thompson,  Head  v.  (lo.) 188 

Thompson,  Marquardt  r.  (lo.) 634 

Tice.  Russell  v  (Minn.) 893 

Tiffany.  Lyon  r.  (Mich.) 1098 

Todd,  Reigelman  r.  (lo.) 617 

Toerring  r.  Lamp  (lo.) 878 

Toll  V.  Davenport  (Mich.) 63 

Tompkins  r.  Johnson  (Mich.) 800 

Tool  V.  Wiehtman(Io.) 80.) 

Torrent,  Whenting  v.  (Mich.) 835 

Tourtelotter.  Pearce  (Neb.) 915 

Tower  V.  Fetz(Neb.) 884 

Towle  r.  Seaman  (Mich.) 1117 

Town  T.  Armstrong  (Mich.) 988 

Town  of  Greenfield.  Weber  r.  (Wis.) 101 

Town  of  Malrern.  Strahan  r.  (to.) 869 

Town  of  Monticello,  Wellcome  r.  (Minn.)..  930 

Townsend,  Wardle  r.  (Mich.). 950 

Township  Board  of  Ecorse  v.   Board  of 

Sup'rs  of  Wayne  County  (Mich.) 831 

Township  of  Alpena,  Turnbull  r.  (Mich.). .  114 
Township    of    Gun   Plains,   Saunders  r. 

(Mich.) 1088 

Township  of  Laketon  r.  Akeley  (Mich.). ..  165 

Tozer,  Mulveyr.  (Minn.) 887 

Trader,  Button  r.  (Mich.) 884 

Trask  v.  Shotwell  (Minn.) 699 

Trask.  Richter  r.  (Minn.) 87 

Travelers'  Ins.  Co.,  McMahon  r.  (lo.) 179 

Traris  r.  Minneapolis  Sweeper  Co.  (Minn.).. 1015 

Trayuor  Morse  r.  (Neb.) 719 

Traynor,  Whitney  r.  (Wis.) 267 

Treadwull  r.  Paddock  (Mich.) 820 

Tremper,  Chippewa  Lumber  Co.  r.  (Mich.)  533 

Triggsr.  City  of  Duluth  (Minn.) 84 

Troudt,  C.  Aultman  &  Co.  r.  (Neb.) 1024 

Tucker  r.  Whittlesey  (Wis.) 101 

Tnrnbull  r.  Township  of  Alpena  (Mich.). . .  114 

Turner,  Walker  r.  (Neb.) 918 

Turney,  State  V.  do.) 190 

Tuttle  V.  Campbell  (Mich.) 884 

Two  Rivers  Manuf'g  Co.  v  Beyer  (Wis.). . .  282 

Union  Pac  Ry.  Co.,  Anderson  r.  (lo.) 866 

Upton,  Sample  r.  (Mich.) 54 

Vander  Linde  r.  Canfleld  (Minn.) 588 

Vanderpool  r.  Notly  (Mich.) 680 

Von  Gorder,  Lyons  v.  (lo.) 500 

Vannier,  Ferris  v.  (Dak.) 31 

Van  Wagenen,  Hessogieu  r.  (lo.). 318 

Vawterr.  CrafU  (Minn.) 488 

Yedder,  Lowry  r.  (Minn.) 643 

Veith  r.  McMurtry  (Neb.) 6 

Village  of  Northville  v.  Westfall  (Mich.)..  .1068 

Village  of  Sun  Prairie,  Shaw  r.  (Wis.) 271 

Volker  r.  First  Nat  Bank  of  Tecumseh 

(Neb.) 782 

Voorhies.  Pidcock  r.  (lo.) 646 

Wadsworth,    Nichols-Shepard    &  Co.    r. 

(Minn.) 641 

Wagner,  Suesenbachr.  (Minn.) 92.5 

Walkerr.  Abbey(Io.) 51» 

Digitized  by  Vj  OOQ IC 


XIT 


CASES  REPORTED. 


Pag* 

Walker  ▼.  Turner  (Neb.) 918 

Wallace.  Francis  v.  (lo.) 828 

Wallace,  King  v.  (lo.) 776 

Walsh  T.  Des  Moines  Ins.  Co.  (lo.) 834 

Walters.  People  v.  (Mich.) 1105 

Ward,  Boardman  ▼.  (Minn.) 202 

Ward,  Westv.CIo.). 809 

Wardle  t.  Townsenddlicb.). 950 

Ware,  Coev.  (Minn.)  205 

Warren  v.  Landry  (Wis.) 247 

Warren  t.  Peabody(Neb.) ,1050 

Warren,  Johnson  y.  (Mich.) 74 

Wasson  t.  Millsap(Io.) 628 

Watkins  ▼.  Minnesota  Thresher  Manuf'g 

Co.  (Minn.) 862 

Wataon,  People  ▼.  (Mich.) 1005 

Weberv.  8tagray(Mich.) 665 

Weber  ▼.  Town  of  Qreenfleld  (Wis.) 101 

Wegmann,  St.  Paul  Foundry  Co.  v.  (Minn.)  288 

Weir,  McDonald  V.  (Mich.) 1114 

Weitz  T.  Independeat  Dist.  of  Des  Moines 

(lo.) 577 

Welch  ▼.  Taverner  (lo.) 650 

Wellcome  t.  Town  of  Montlcello  (Minn.). .  980 

Wellman,  Miller  T.  (Mich.) 848 

Welter  ▼.  City  of  St.  Paul  (Minn.) 892 

Welton  V.  De  Yarman  (Nob.) 838 

Wenz.  State  t.  (Minn.) 983 

West  y.  Chicago  &  N.  W.  Ry.  Co.  (lo.) 612 

West  y.  Eureka  Imp.  Co.  (Minn.) 87 

West  y.  First  Presbyterian  Church  of  St 

Paul  (Minn.) 932 

Westy.  Ward(Io.) 809 

Westcott,  Williams  y.  (lo.) 814 

Western  Assurance  Co.,  Henning  v.  (lo.). . .  808 
Western  Land  Ass'n  y.  McComber  (Minn). .  548 

Western  Land  Aas'n,  Burk  y.  (Minn.J 479 

Westfall,  Village  of  NorthylUe  y.  (Mich.),  .1068 

Weston,  Damon  y.  (lo.) 187 

Weyl  y,  Chicago,  M.  &  St   P.   Ry,   Co, 

(Minn.) 84 

Wheeler.  Second  Nat.  Bank  of  Richmond 

y.  (Mich.) 968 

Whentingy.  Torrent  (Mich.) 885 

Whitey.  Adams Qo.) 199 

White  y.  City  of  Duluth  (Minn.) 84 

White  y.  Cleaver  (Mich.) 680 

Whiten  y.  Fuller  (lo.) 500 

Whitlock,  Bushel  y.  (lo.) 186 

Whitmer,  State  y.  (lo.) 442 

Whitney  y.  Traynor  (Wis.) 267 

Whittaker  y.  Daly  (lo.) 569 

Whittlesey,  Tucker  y.  (Wis.\ 101 

Wightman,  Tooly.(Io.) 805 

Wilcox  y.  Brown  (Neb.) 887 

Wilcox  y.  Cbizum(Io.) 686 


P»B* 

Wildish,  Likes  y.  (Neb.) 900 

Wilds,  Arnold  y.  (lo.) 5.5.5 

Wilds,  Wise  y.  (lo.) 553 

Wiley  y.  Carter  (lo.) 566 

Wilkins,  Rockafellow  y.  (lo.) 880 

Williams  y.  Edmunds  (Mich.). 534 

Williamsy.  Westcott (Fo.) 814 

Williamson,  State  y. (Wis.) Ill 

Willis  y.  State  (Neb.). 920 

Willoughby,  Grayson  y.  (To.) 691 

Wilson  y.  Butler  County  (Neb.) 891 

Wilson  y.  Dunreath  Rod  Stone  Quarry  Co. 

(lo.) 860 

Wilson  y.  Hayes  (Minn.) 467 

Wilson  y.  St.  Paul.  M.  &  M.  Ry.  Co.  (Minn.)  600 

Wilson  v.  Yocum  (lo.) 446 

Wilson.  Bigelow  y.  (lo.) 601 

Wiraery.  Allbaugh  (lo.) et^T 

Wimmer.  Cremer  y.  (Minn.) 467 

Windomv.  Wolyerton  (Minn.) 296 

Windsor.  Callanan  y.  (lo.) 652 

Winelandery.  Jones  (lo,). 833 

Winnie  v.  Lenawee  Circuit  Judge  (Mich.). .  279 

Winslow.  Amperse  v.  (Mich.). 838 

Wisey.  Newatney  (Neb.) 839 

Wise  y.  Wilds  (lo.) 558 

WIshardy  McNeil  (lo.) 578 

Wogan,  Lamby.  (Neb.) 1041 

Wolf.  Gray  V.  (To.) 504 

Wolf,  Hammond  y.  (lo.) 778 

Wolverton.  Windom  y.  (Minn.) 296 

Wood  V.  O'Hanlan  (Neb.) 788 

Woodke,  Kiggins  y.  (lo.) 670 

Woodruff,  Marriage  y.  (lo.) 19S 

Woodruff,  McKav  y.  (lo.) 438 

Woods,  Lindvall  y.  (Minn.) 1020 

Woodward,  Cassidy  y.  (lo.). 819 

Woolsey  V.  Bohn(Minn.) 1032 

Wormsdorfy.  Detroit  City  Ry.  Co.  (Mich.)..100O 

Wrighty.  Dickinson  (Mich.) 849 

Wyant,  Anderson  y.  (lo.) 883 

Wygant  v  Dahl  (Neb.) 73.5 

Yale.  Owen  y  (Mich.). .• 817 

Yetzer,  Hudspeth  y.  (lo.) 629 

Yocum,  Wilson  v.  (Io.'> 446 

Young  y.  Barras  (Mich.). 42 

Young,  Grinnell  y.  (Minn.) 929 

Zabel  y.  Harshman  (Mich.): 44 

Zeigelmiller,  Finke  y  (lo.) 183 

Zelmer,  Bell  y.  (Mich.) 606 

Zimmerman  y.  Home  Ins.  Co.  of  New  York 

(lo.). 462 

Zimmerman  y.  Merchants'  &  Bankers'  Ins. 

Co.  do.). 818 


See  End  of  Index  for  Tables  of  Northwestern  Cases  In  State  Reports. 


Digitized  by 


Google 


THE 


Northwestern  Reporter. 


VOLUME  XLIL 


Fedkb  at  oL  0.  Solomon  et  ol. 
(Supreme  Court  of  Nebraska.    April  11,  18B9.) 

Attachitkit— GRoxmu*— Pbotiscb  of  Jubt. 

Defendants  in  error,  having  met  with  a  heavy 
low  by  fire,  were  unable  to  meet  their  obUgations, 
and,  having  ezecnted  chattel  mortgagee  upon  their 
ttotjc  of  mercbandiae  in  favor  of  a  bank  and  oth- 
ers, plaintiffs  In  error  procured  an  attachment  and 
attached  said  stodc,  alleging  in  the  affidavit  there- 
for that  "defendants  are  about  to  sell,  convey,  and 
othenriae  dispose  of  their  property  with  the  fraud- 
ulent intent  to  defraud  and  cneat  their  creditors, 
and  to  hinder  and  delay  them  in  the  collection  o^ 
their  debts;  and  have  sold,  oonveved,  and  other- 
wise disposed  of  their  property  with  the  fraudu- 
lent intent  to  cheat  and  defraud  their  creditors. 
and  to  binder  and  delay  them  In  the  collection  of 
their  deMs. "  0pon  their  motion  to  dissolve  the 
attactimeot,  heard  bafoN  the  district  iodga  at 
cbsmbara,tiieaaeation8were:  m  Wbetner  there 
was  an  ImwofM^  delivery  of  toe  good*  to  the 
mortgiwee  under  the  mortgage  to  the  banic,  fol- 
lowed  VTh  eontiBmed  change  of  possession:  and 
(3)  wbethersaid  owrtgagewas  made  in  good  faith, 
and  net  fmr  the  purpose  of  hindering  or  delaying 
creditors.  Held,  that  such  questions  are  ques- 
tions of  fact,  and  that  the  decision  of  said  Judge 
upon  said  motion  being  Sttstaiaed  by  sufficient  ev- 
idence, it  will  be  upbod. 

[&yllabi»  by  the  Cowrt.) 

Error  from  district  court,  Cass  county; 
Cbafman,  Judge. 

Montgomery  A  Jeffrey,  for  plaintiffs  In  er- 
ror. M.  A.  Hartigan,  for  defendants  in  er- 
ror. 

Cobb,  J.  On  the  10th  day  of  May,  1888. 
the  plaintiffs  in  error  cotiimenced  an  action 
in  the  district  court  of  Cass  county  to  re- 
cover from  the  defendiints  in  error  the  sum 
of  $933  upon  an  account  for  merchandise 
told  and  delivered,  upon  which  account  the 
snm  of  $425  was  at  the  commencement  of 
the  action  past  due,  and  the  sum  of  9508  was 
to  become  due  ou  the  15th  day  of  May,  1888. 
At  the  Same  time  the  plaintiffs  in  error  filed 
in  said  action  an  affidavit  for  an  attachment, 
alleging  as  their  grounds  therefor  that  de- 
fendants "have  sold,  conveyed,  and  otlier- 
wise  disposed  of  their  property  with  the 
fraudulent  intent  to  cheat  and  defraud  their 
creditors,  and  to  hinder  and  delay  them  in 
the  coDection  of  their  debts;  and  that  said 
v.42s.w,no.l— 1 


defendants  are  about  to  sell,  convey,  and 
otherwise  dispose  of  their  property  with  the 
fraudulent  intent  to  cheat  and  defraud  their 
creditors,  and  to  hinder  and  delay  them  in 
the  collection  of  their  debts."  On  the  9th 
day  of  August,  1888,  the  defendants  in  error 
filed  their  motion  to  vacate  the  plaintiffs' 
order  of  attachment,  and  discharge  the  same, 
for  the  reasons:  ^1)  That  the  court  had  no 
Jurisdiction  to  malce  the  order  from  the  rec- 
ords presented ;  (2)  that  theaflEldaviton  which 
the  order  was  granted  states  no  fact  or  facta 
justifying  an  order  of  attachment;  (8)  that 
there  was  no  bond  given  as  required  by  law, 
— the  indebtedness  shown  was  $933,  and  the 
bond  for  $1,666 ;  (4)  that  the  order  of  attach- 
ment was  Improvidently  granted;  (5)  tliat 
ihe  allegations  of  the  affidavit  on  which  the 
attachment  was  sought  are  false  and  untrue; 
(6)  that  at  the  date  of  the  suing  out  of  the 
attachment  the  plaintiffs  had  already  com* 
menced,  and  there  was  pending,  an  action 
between  the  parties  for  the  recovery  of  the 
same  indebtedness,  upon  which  orders  of  at- 
tachment had  been  issued  and  lands  seized  in 
ttie  district  court  of  Smith  county  in  the  state 
of  Kansas  sufficient  to  pay  the  debt,  which 
action  is  still  pending,  and  in  no  manner  re- 
leased. On  the  22d  day  of  August  following, 
this  motion  was  argued  and  heard  before  the 
district  judge  of  Cass  county,  and  it  was  or- 
dered that  the  attachment  heretofore  granted 
be  vacated  and  discharged,  and  the  sheriff  or- 
dered to  return  all  property  taken  under  the 
attachment,  and  the  garnishee  released  from 
all  liability  in  this  action.  To  the  order  of 
the  court  sustaining  the  motion  and  discharg- 
ing and  vacating  the  attachment  and  order 
of  garnishment  the  plaintiffs  except,  and 
bring  the  cause  to  tliis  court  on  the  follow- 
ing assignments  of  error:  (1)  The  court 
erred  in  sustaining  the  motion  to  discharge 
the  attachment;  (2)  in  ordering  that  said  at- 
tachment be  vacated  and  discharged;  (3)  the 
order  vacating  and  discharging  said  attach- 
ment Is  not  sustained  by  the  affidavits  tiled 
to  support  the  same. 

The  flrsl,  second,  third,  and  fourth  grounds 
of  defendant's  motion,  on  which  the  plaintiffs* 
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order  of  attachment  was  dissolved,  were 
doubtless  abandoned  before  the  district  judge. 
The  third  was  based  upon  a  niistuke  of  fact: 
the  ground  of  objection  therein  against  the 
bond  being  untrue.  As  to  the  sixih  ground 
of  objection,  witliout  expressing  an  opinion 
upon  the  point',  1  deem*it  sufficient  to  say 
that  the  evidence  introduced  to  establish  it 
fails  to  show  tliat  the  proceedings  in  Smith 
county.  Kan.,  had  been  commeuce<l  or  were 
pending  at  the  time  of  the  commencement 
of  these  proceedings  here  sought  to  be  dis- 
missed. The  fifth  point  was  the  only  one 
argued  at  the  bar  of  tiiis  court,  and  to  it  our 
discussion  will  be  confined. 

The  allegations  of  the  affidavit  for  attach- 
ment called  In  question  and  put  in  issue  by 
the  fifth  ground  of  the  motion  are  that  the 
defendants  are  about  to  sell  and  convey  and 
otherwise  dispose  of  their  property  with  the 
fraudulent  Intent  to  defraud  and  cheat  their 
creditors,  and  to  hinder  and  delay  in  the  col- 
lection of  their  debts,  and  have  sold  and  con- 
veyed and  otherwise  disposed  of  their  prop- 
erty with  the  fraudulent  intent  to  cheat  and 
defraud  their  creditors,  and  to  hinder  and  de- 
lay them  in  the  collection  of  their  debts.  It 
is  not  contended  by  the  plaintiffs  in  the  ar- 
gument that  the  defendants  were  about  to 
or  contemplated  making  any  other  or  further 
disposition  of  their  property  tlian  that  which 
they  had  already  made  by  .the  execution  of 
the  chattel  mortgages.  Our  attention  will 
therefore  be  confined  to  the  legal  effect  of 
the  chattel  mortgages  previously  executed, 
and  placed  on  file  on  the  day  previous  to  that 
on  which  the  order  of  attachment  was  issued. 
Was  that  disposition  fraudulent,  and  made 
by  the  defendants  with  intent  to  cheat  and 
defraud  their  creditors,  and  to  hinder  and  de- 
lay them  in  the  collection  of  their  debts? 
Much  of  the  argument  of  the  plaintiffs,  in 
their  brief,  is  directed  to  the  character  and 
legal  effect  of  the  disposition  of  the  goods  by 
these  chattel  mortgages,  considering  the 
transaction  before  the  recording  of  the  mort- 
gages. I  do  not  consider  it  necessary  to  fol- 
low this  part  of  the  argument,  for  it  is  ad- 
mitted that  before  the  commencement  of  the 
action,  and  before  the  filing  of  the  affidavit, 
the  allowance  and  Issuance  of  the  order  of 
attachment,  the  mortgages  had  been  placed 
on  file.  The  case,  therefore,  does  not  come 
within  the  provisions  of  section  14,  c.  32, 
Comp.  St.,  but  must  be  construed  in  refer- 
ence to  the  provisions  of  section  11  of  said 
chapter,  that  "every  sale  made  by  a  vendor 
of  goods  and  chattels  in  his  possession  or  un- 
der his  control,  and  every  assignment  of 
goods  and  chattels  by  way  of  mortgage  or  se- 
curity, or  upon  any  condition  whatever,  un- 
less the  same  be  accompanied  by  an  imme- 
diate delivery,  and  be  followed  by  an  actual 
and  continued  change  of  possession  of  the 
things  sold,  mortgaged,  or  assigned,  shall  be 
presumed  to  be  fraudulent  and  void  as  against 
the  creditors  of  the  vendor,  or  the  cr^itors 
of  the  person  making  such  assignment,  or 
subsequent  purchasers  in  good  faith;  and 


shall  be  conclusive  evidence  of  fraud,  unless 
it  shall  be  made  to  appear  on  the  part  of  the 
persons  claiming  under  such  sale  or  assign- 
meut  that  the  same  was  made  in  good  faiih, 
and  without  any  intent  to  defraud  such  cred- 
itors or  purchasers." 

The  question,  therefore,  is  whether  the  sale 
or  assignment  of  said  goods  and  chattels  by 
way  of  mortgage  or  security  was  accom- 
panied by  an  immediate  delivery,  and  fol- 
lowed by  an  actual  and  continued  change  of 
po>iSession  of  the  things  sold,  mortgaged,  and 
assigned,  or  whether  it  was  made  to  appear 
at  the  hearing  of  said  motion  that  the  same 
was  made  in  good  faith,  without  any  inten- 
tion to  defraud  the  creditors  of  the  defend- 
ants. If,  upon  the  execution  and  delivery  of 
said  chattel  mortgages,  the  same  was  accom- 
panied by  immediate  delivery,  and  followed 
by  an  actual  and  continuous  change  of  pos- 
session of  the  mortgaged  property,  such 
mortgage  and  transfer  must  be  presumed  to 
have  been  made  in  good  faith,  and  the  burden 
of  proving  it  to  have  been  made  with  fraudu- 
lent intent  rests  upon  the  plaintiffs.  But  if 
there  was  no  such  immediate  delivery,  fol- 
lowed by  an  actual  and  continued  change  of 
possession,  it  was  incumbent  on  the  defend- 
ants or  those  claiming  under  such  sale  or  as- 
signment to  make  it  appear  that  the  same 
Was  made  in  good  faith,  and  without  intent 
to  defraud  the  creditors  of  the  defendants. 
The  evidence  presented  to  the  district  judge 
upon  the  hearing  of  the  motion  to  dissolve 
the  attachment  was  directed  primarily  to  the 
question  of  the  immediate  delivery  and  the 
actual  and  continued  change  of  possession  of 
the  goods,  but  might  have  been,  and  probably 
was,  considered  by  him  also  as  bearing  upon 
the  question  whether  the  sale  or  a.<tsignment 
was  made  in  good  faith,  and  without  any  in- 
tent to  defraud  any  of  the  creditors. 

The  defendants  presented  the  affidavit  of 
the  defendant  Isaac  Nathan.  In  this  testi- 
mony the  affiant,  after  setting  forth  facts  and 
circumstances  concernin<;  the  defendants' 
business  at  the  city  of  Plattsmouth  and  at 
the  town  of  Fairmont,  stated  that  their  losses 
by  fire  at  Fairmont,  amounted  to  630,000, 
on  which  there  was  an  insurance  of  but  610.- 
000,  and  no  more;  that  their  stock  of  goods 
at  Plattsmouth  amounted  to  about  612,0U0» 
which,  with  the  amount  of  the  insurance  on 
the  loss  by  fire,  constituted  their  only  avail- 
able assets  to  meet  an  Indebtedness  of  833,- 
000;  that  their  creditors,  becoming  alarmed, 
began  to  urge  an  immediate  settlement  and 
payment;  that  among  their  creditors  was  the 
First  National  Bank  of  Plattsmouth,  and  to 
secure  said  bank  their  firm  made  and  de- 
livered its  notes  and  mortgage  to  cover  the 
amount  due  of  $5,000;  that  among  the  serv- 
ants and  clerks  who  had  served  the  firm 
hoBeslly  and  faithfully  for  more  than  10 
years  was  James  Finley,  to  whom  they  made 
aud  delivered  their  mortgage  in  good  faith 
for  full  value  in  the  sum  of  6500;  that  among 
those  who  had  loaned  and  advanced  money  to 
the  firm  was  Fanny  Nathan  and  Lee  Sanders, 
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to  whom  were  executed  mortgages  in  good 
faith  and  for  full  value;  tbat,  fifter  the  execu- 
tion of  the  mortgage  to  the  bank,  its  ofiRcers 
demanded  as  a  precaution  possession  of  the 
stock  of  goods  so  mortgaged,  and  aiflant  gave 
them  possession,  and  they  proceeded  to  sell 
the  same,  and  apply  the  proceeds  to  the 
liquidation  of  their  claims ;  that  the  same  was 
done  in  good  faith  to  pay  and  discharge  a 
just  indebtedness.  AfiBant  says  in  conclusion 
that  he,  nor  any  person  for  his  firm,  never 
intended  or  attempted,  nor  has  he  or  they 
ever  entertained  an  Intent  or  purpose,  to  sell, 
convey,  or  otherwise  dispose  of  their  prop- 
erty with  fraudulent  intent  to  cheat  or  de- 
fraud their  creditors,  or  to  hinder  or  delay 
the  collection  of  their  debts;  and  that  they 
have  not  sold,  conveyed,  or  otlierwise  dis- 
posed of  their  property  with  fraudulent  in- 
tent to  cheat  or  defraud  their  creditors,  or  to 
hinder  or  delay  them  in  the  collection  of  their 
debts.  They  also  presented  the  afiSdavit  of 
M.  A.  Hartigan,  who  testified  that  lie  was 
well  acquainted  with  the  defendants  as  the 
First  National  Bank  of  Flattsmouth.  for 
which  affiant  had  been  the  attorney.  That 
about  the  time  the  mortgages  given  by  de- 
fendants bear  date,  Mr.  Waugh,  an  officer  of 
the  bank,  came  to  afHant,  and  informed  him 
that  defendants  were  in  financial  trouble. 
That  by  reason  of  the  flre  at  Fairmont  they 
had  been  crippled  financially;  that  tliey  were 
in  debt  to  the  bank,  and  wished  affiant  to  se- 
cure the  claim,  and  to  act  pi-omptly,  which 
affiant  proceeded  to  do.  That  affiant  went  to 
Mr.  Nathan;  tlie  other  partner,  Solomon,  be- 
ing away  from  home,  sick.  He  hesitated, 
and  refused  to  do  anything  unless  he  could 
treat  all  the  creditors  alike.  Affiant  urs^ed  the 
fact  that  the  bank's  relations  were  unlike  that 
of  other  creditors,  without  the  profits  in  other 
Unes  of  business.  That  Mr.  Nathan  admitted 
this  was  true,  but  that  he  would  rather  pre- 
fer the  persons  who  had  worked  for  the  firm 
for  years,  and  in  good  faith  had  left  their 
earnings  in  the  business  of  the  firm.  That  Mr. 
Nathan  finally  concluded  to  give,  and  did 
give,  the  mortgage  to  the  bank,  and  at  the 
same  time  made  the  other  mortgages.  Affiant 
then  suggested  to  the  offlcei°s  of  the  bank  to 
take  charge  of  the  stock,  and  proceed  to  sell 
at  once  and  save  expenses,  rent,  and  loss  on 
goods  by  reason  of  the  change  in  season ;  and 
after  such  consultation  it  was  decided  to  have 
Mr.  Finley,  if  he  could  be  secured,  take 
charge  of  the  stock,  invoice  it,  and  place 
suitable  help  with  him,  among  whom  was  P. 
P.  6ass,  and  sell,  and  apply  the  returns  upon 
the  notes.  This  was  done,  and  as  the  goods 
were  sold  the  money  was  credited,  .^ant 
tays  he  saw  the  notice  sworn  to  by  D.  C. 
McEntee.  It  was  at  the  cashier's  desk,  and 
afllant  advised  that  it  should  be  so  done  to 
invite  purchasers^  and  the  payment  of  cash 
for  goods  sold  and  purchased.  Affiant  says 
lie  was  present  when  Mr.  Waugh,  the  cashier, 
employed  Mr.  Finley,  and  gave  him  the  keys; 
that  his  salary  was  fixed  at  $100  per  month, 
and  that  he  should  have  such  help  as  he 


wished;  that  affiant  advised  the  bank  and 
Mr.  Finley  to  sell,  as  appears  by  the  circ.ilar 
exhibited  by  the  affidavit  of  C.  \V.  Sherman. 
Affiant  further  stated  that  Mr.  Nathan  was 
present  In  the  store  to  collect  accounts  due 
the  firm,  receive  and  answer  mail,  and  to 
meet  the  traveling  men  for  the  houses  from 
which  they  had  been  buying  goods;  that  Na- 
than has  been  at  their  place  of  business  a 
good  deal  since  the  mortgages  were  made, 
but  that  he  paid  but  little  attention  to  the 
sale  of  goods ;  that  Finley  was  the  man  whO' 
did  and  directed  all  business  in  and  about  the 
store. 

They  also  presented  the  affidavit  of  .James- 
Finley,  who  testified  that  he  had  been  in  the 
employ  of  the  firm  of  Solomon  &  Nathan,  in 
Flattsmouth,  about  11  years;  that  he  is  the- 
party  to  whom  the  defendants  executed  a 
mortgage  for  wages  due  him  of  i^OO ;  that  he- 
was  the  con^dential  clerk  of  said  firm ;  that  at 
the  time  of  making  and  delivery  of  the  mort- 
gage to  him  the  defendants  were  indebted  to 
him  in  said  sum  for  work  and  labor  done 
and  for  wages  earned  before  that  time;  that 
in  giving  the  mortgage  to  him  there  was  no 
effort,  desire,  or  purpose  to  delay  or  defraud 
anyone;  that  he  remembers  the  giving  of 
the  mortgage  to  the  First  National  Bank 
of  Flattsmouth.  M.  A.  Hartigan  was  the 
bank's  attorney,  who  came  with  its  claim, 
and  urged  the  payment  of  the  bank,  which 
had  loaned  the  money,  and  in  many  ways  and 
years  gone  by  had  assisted  the  defendants. 
Mr.  Nathan  said  they  would  give  up  every 
dollar  to  save  their  name  and  credit.  Mr. 
Waugh  and  Mr.  Hartigan  said  they  must' re- 
alize on  the  stock  as  soon  as  possible,  and  re- 
quested affiant  to  take  charge  of  the  store 
and  stock,  and  gave  affiant  one  of  the  key, 
the  other  being  left  with  the  bank  until 
August  15th,  when  the  claim  of  the  bank 
was  satisfied,  and  the  mortgage  discharged 
of  record,  the  notes  given  up,  and  the  key 
returned.  During  the  time  affiant  held  said 
stock  Mr.  Nathan  was  about  the  store,  seek- 
ing to  collect  the  outstanding  claims  due  the 
firm,  and  gave  affiant  such  advice  as  would 
best  secure  the  interests  of  the  bank  mort- 
gages first,  and  then  that  of  affiant  and  tlie 
others.  Affiant  says  there  was  no  purpose  to 
delay  or  hinder  any  other  creditor  in  giving 
said  mortgages;  that  they  were  for  bona  fide 
debts,  the  main  consideration  being  money 
advanced  by  the  tKtnk,  and  work  and  labor 
done  and  rendered  by  affiant  and  othei-s.  Af- 
fiant further  stated  that  the  position  of  P.  P. 
Gass  was  only  that  of  cashier  put  in  the 
store  at  request  of  affiant,  and  that  he  had  no 
other  duty  to  perform  than  to  take  and  keep 
an  accurate  account  of  the  money  from  sales, 
and  return  the  same  to  the  bank,  which  he 
undertook  to  do.  At  the  time  affiant  took 
charge  of  the  stock,  Mr.  Waugh  agreed  to 
pay  him  $100  per  month  for  his  services 
during  the  time  he  acteil  for  the  bank,  and 
affiant  states  in  conclusion  that  there  was  a 
general  understanding  in  Flattsmouth  that 
he  was  selling  under  a  mortgage;  ty 
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was  an  Inducement  to  buy,  and  in  mauy  in- 
stances sales  were  effected  thereby. 

The  affidavit  of  David  McEntee  states  that 
he  is  au  employe  of  the  First  ^National  Bank 
of  Flattsmouth;  that  on  the  next  morning 
after  tlie  date  of  the  mortgage  by  Solomon  & 
Nathan  to  said  bank,  he  was  placed  in  cliarge 
of  the  stock  of  goods  by  and  for  the  bank, 
with  James  Finley,  the  former  clerk  of  the 
firm;  that  affiant  prepared  a  notice  that  "this 
store  and  stock  is  in  the  hands  of  mort- 
gagees," and  placed  it  where  it  could  be 
seen  by  any  one  approaching  the  cashier's 
desk.  The  stock  was  in  affiant's  charge  un- 
til Mr.  Guss  was  placed  in  the  store.  Tlie 
keys  were  given  to  affiant,  who  held  tliem 
wliile  in  the  stoie.  and  afterwards  were  in 
the  bank  untU  August  15th. 

On  the  other  hand,  the  plaintiffs  presented 
to  said  district  judge  at  said  hearing,  on 
their  part,  the  affidavit  of  Eugene  Montgom- 
ery, Esq.,  of  the  law  Qrm  of  Montgomery  & 
Jeffrey,  of  Omaha,  the  resident  attorneys  of 
the  plaintiffs,  stating  that  on  May  8,  1888, 
his  tinu  received  a  dispatch  from  Mosee  & 
Newman,  attorneys  at  law  of  Chicago,  tlie 
residence  of  the  plaintiffs,  instructing  affi- 
ant's firm  to  go  at  once  to  Flattsmouth  to 
look  after  the  plaintiffs'  claim  for  goods  and 
merchandise  sold  to  defendants,  amounting 
to  S934.38.  On  May  9th  affiant  went  to 
Flattsmouth,  and  sought  out  defendants  at 
their  place  of  business;  saw  the  defendant 
Nathan,  who,  from  all  appearances,  was  in 
charge  of  the  business,  without  any  evidence 
or  indication  that  defendants  were  not  then 
in  possession  of  said  stock  of  goods,  and  sell- 
ing the  same  in  their  own  interests,  in  the 
usual  course  of  business,  though  affiant  care- 
fully noted  the  surroundings  for  the  purpose 
of  determining,  without  special  inquiry,  as 
to  who  was  in  possession.  After  interview- 
ing Mr.  Natlran,  and  being  satisfied  that 
there  were  good  grounds  therefor,  affiant  at 
once  prepared  the  necessary  papers  and  oom- 
mencud  an  action  for  the  recovery  of  the 
amount  which  defendants  were  indebted  to 
the  pliiinliffs,  and  also  for  the  suing  out  of  a 
writ  of  attachment  therein.  He  telegraphed 
to  the  plaintiffs'  attorneys  at  Chicago  for  an 
attachment  bond,  but,  not  being  able  to  se- 
cure the  same  until  the  next  day.  May  10th, 
did  not  commence  the  action  until  then;  tiiat 
iate  in  the  afternoon  of  the  9th  of  May  affi- 
ant examined  the  records  and  files  of  the 
clerk  of  Cass  county,  to  see  if  defendasits  had 
conveyed,  by  mortgage  or  otherwise,  to  any 
one,  their  stock  of  goods  and  merchandise  in 
Flattsmouth,  but  found  no  conveyance  of 
any. kind  then  on  file;  that  on  the  next  day, 
when  this  action  was  commenced,  he  again 
exumined  the  clerk's  records  and  Ales,  and 
found  filed  therein,  late  in  the  afternoon  of 
May  9,  1888,  three  chattel  mortgages  by  de- 
fendants upon  said  stock  of  goods  and  mer- 
chandise belonging  to  them,  all  of  which 
mortgages  were  dated  April  17, 1888,— the 
first  to  the  First  National  Bank  of  Flatts- 
mouth for  $5,000;  the  second  to  James  Fin- 


I  ley  for  $500 ;  and  the  third  to  Fanny  Nathan, 
Lee  Sanders,  and  Simon  Seelig.  jointly,  for 
I  $5,500,  to  seciire  a  note  for  S2,50O  in  favor 
I  of  Fanny  Nathan,  a  note  for  $2,000  in  favor 
j  of  Lee  Sanders,  and  one  for  $1,000  in  favor 
j  of  Simon  Seelig;  that  the  reason  copies  of 
I  said  mortgages  are  not  exhibited  herewith  is 
I  because  they  were  released  upon  the  records, 
and  taken  from  the  clerk's  office  on  the  10th 
day  of  August,  1888,  and  affiant  is  now  un- 
able to  obtain  copies  thereof.  /' 

Affiant  says  that  he  remained  in  Flatts- 
mouth throughout  the  day  of  May  10th:  that 
at  frequent  intervals  he  passed  and  repassed 
the  store  building  wherein  defendants  had 
their  stock  of  goods,  mortgaged  as  mentioned, 
and  where  they  were  doing  business ;  that  he 
frequently  stopped  at  the  door,  and  carefully 
noted  the  condition  of  things  therein  and 
thereabout;  saw  people  going  in  and  out; 
saw  Mr.  Nathan  there,  receiving  customers 
as  theretofore,  and  their  wants  attended  to  by 
the  same  clerks;  but  at  no  time  Siiw  any  sign 
or  indication  that  defendants  had  delivered 
up  possession  of  said  store  and  their  stock  of 
merchandise  to  tlie  Firat  National  Bank  of 
Flattsmouth,  or  to  any  other  person,  com- 
pany, or  corporation.  Affiant,  by  careful  ob- 
servation, saw  no  notice,  in  the  window  or 
anywhere,  informing  the  public  generally 
that  defendants'  possession  of  said  store  hail 
ceased;  but  from  all  appearances,  within  and 
without,  and  by  the  sign-boards  of  defend- 
ants, still  hung  up  conspicuously,  a  careful 
observer  could  not  but  conclude  that  defend- 
ants' business  was  conducted  by  themselves 
as  before  the  filing  of  the  mortgages  men- 
tioned, and  that  said  defendants  were  in 
open  possession  of  said  stock  of  goods  and 
merchandise.  That  again,  on  May  18,  1888, 
affiant  was  at  Flattsmouth  throughout  the 
day.  That  at  frequent  intervals  on  that  day 
he  pivssed  and  repassed  the  same  store  build- 
ing where  defendants  had  always  conducted 
their  business.  That  he  frequently  stopped  at 
the  entrance,  and  noted  every  sign  and  indi- 
cation within  and  without  which  would  in 
any  manner  indicate  who  was  in  possession 
thereof,  and  who  was  conducting  said  busi- 
ness, and,  as  before,  he  noticed  the  said  Mr. 
Nathan  receiving  customers,  and  the  old 
clerks  attending  to  their  wants,  and,  as  be- 
fore, no  notices  were  posted  up  in  the  win- 
dows, or  in  and  about  said  store,  to  inform 
the  general  public  that  others,  instead  of  the 
said  defendants,  were  in  possession,  and  con- 
ducting the  business;  nor  was  there  any  ev- 
idence whatever  that  the  First  National 
Bank  of  Flattsmouth,  or  any  other  pei-son 
except  defendants,  was  in  possession,  andsell- 
ing  thestock  of  goods  and  merchandise  mort- 
gaged as  aforesaid. 

Also  the  affidavit  of  William  L.  Brown, 
who  states  that  he  is  an  attorney  at  law,  and 
has  resided  at  Flattsmouth  since  November, 
1887;  that  he  knows  the  store-room  where 
the  defendants  conducted  their  mercantile 
business  in  Flattsmouth;  that  up  to  the  com- 
mencement of  this  action  he. had  never  set. a 
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8D7  siKB  or  indicaUon  in,  about,  or  around 
said  store  evidencing  in  any  way  that  the 
posseesion  of  the  stock  of  goods  therein  was 
in  any  person,  company,  or  corpai'ation  other 
than  the  defendants;  that  since  the  commence- 
ment of  this  action  he  has  taken  particular 
pains  to  note  the  appearances  in  and  about 
said  store  for  the  purpose  of  discovering  if 
there  bad  been  an  actiml  change  of  posses- 
sion of  said  store  and  its  contents  of  met^ 
chandise;  that  he  has  never  observed  any 
signs,  or  band-biUs,  or  advertisements,  or 
notices  of  any  kind  about  said  stoie,  or  posted 
in  the  windows,  informing  tlie  public  that 
the  defendants  bad  delivered  possession  of 
tbe  store  and  its  contents  to  any  one  else,  or 
hinting  in  any  manner  that  any  other  per- 
son ttaaai  the  defendants  were  in  possession; 
timt  soon  after  tlie  commencement  of  this  ao- 
tk>n  he  had  conversations  at  different  times 
with  Mr.  Nattian  within  defendants'  store, 
vnd  occasionally  noticed  one  P.  P.  Gass  in 
and  about  the  store ;  that  said  Natlian  told 
affiant  that  said  Gasa  was  there  for  the  First 
National  Bank  of  Plattsmouth  "to  see  how 
things  were  running, "  but  that  afSant  would 
not  have  Imuwn  why  said  Gass  was  around 
the  store  except  for  the  inforniation  thus  vol- 
unteered, or  for  whai  Gasa  himself  might 
bare  told  him;  that  Gass  exprclsed  no  con- 
trol in  the  conduct  of  tlie  business,  so  far  as 
affiant  observed,  but,  on  the  contrary,  that 
Xathan  and  bis  clerks  attended  to  the  selling 
of  all  goods,  the  same  as  though  the  bank 
was  not  represented. 

Also  tbe  aflftdavit  of  P.  P.  Gass  that  he  is  a 
resident  of  Plattsmouth;  that  on  May  12, 
1888,  he  was  employed  to  represent  the  First 
National  Bank  as  its  agent  in  taking  charge  of 
tbe  nHieipta  of  sales  of  the  stock  of  goods  and 
merchandise  mortgaged  by  defendants;  that 
in  that  capacity,  and  fur  that  purpose,  he  at- 
tended the  store  where  the  stock  was  kept, 
daily,  except  when  the  store  was  not  kept 
open,  until  July  13,  1888,  when  his  employ- 
ment ended;  that  be  did  not  have  the  keys  to 
Uke  store  doors,  but  the  same  remained  in 
poeseasion  of  defendants;  that  stHant  gave 
no  peisunal  attention  to,  nor  did  he  direct, 
the  sales  of  merchandise,  but  the  business 
was  directed  and  ordered  either  by  Mr.  Na- 
than, ot  the  defendants'  firm,  or  by  one  of 
bis  principal  clerks;  that  during  affiant's  em- 
ployment as  aforesaid  he  was  tlie  only  repre- 
sentative of  said  First  National  Bank  in  and 
about  the  store-room  where  tbe  mercantile 
business  of  defendants  whs  conducted. 

Also  tbe  affidavit  of  £xa  Bee  Critchfield, 
tbe  deputy-clerk  of  Gass  county,  that  the  in- 
dex of  chattel  mortgages  in  her  office  shows 
that  on  May  9, 1888»  three  chattel  mortgages 
were  filed,  given  by  Solomon  &  Nathan  on 
their  stock  of  goods  and  merchandise  in 
Pbttsmouth,-~tbe  first  to  the  First  National 
Bank  of  Plattomouth  for  S5,000,  the  second 
to  James  Finley  for  SSOU,  and  tbe  third  to 
Fanny  Nattum,  Lee  Sanders,  and  Simon 
Seelig,  jointly,  fur  85,500,— all  of  whidi  were 
dated  AprU  17. 1888;  that  tbe  same  were  on 


August  10,  1888,  ideased  upon  the  index  of 
chattel  mortgages,  and  the  instruments  tbeni- 
selves  lifted. 

Also  the  affidavit  of  C.  W.  Sherman,  stat- 
ing that  he  is  one  of  the  proprietors  of  the 
Plattsmouth  Journal;  that  on  July  26. 1888. 
at  the  request  of  Mr.  Nathan,  of  the  firm  of 
Solomon  &  Nathan,  there  was  printed  the 
following  advertisement:  "Farewell.  Great 
Closing  Out  Sale. — On  account  of  the  death 
of  Mr.  Solomon,  and  the  settlement  of  tbe  es- 
tate being  necessary,  September  1, 1888,  will 
terminate  our  business  career  of  19  consecu- 
tive years  in  tbe  city  of  Plattsmouth.  W« 
herewith  extend  to  our  many  friends  our  sin- 
cere tlianks  for  their  generous  patronage  dur- 
ing these  many  years,  and  we  now  propose 
to  give  our  farewell  bargain  sale.  We  aio- 
oordingly  offer  our  entire  stock  of  dry  goods, 
millinery,  carpets,  rugs,  oil-cloths,  mats, 
crumb-cloths,  ladies',  misses',  and  children's 
cloaks  and  winter  wraps,  plush  garments, 
blankets,  flannels,  yarns,  black  and  colored 
g.  g.  silks,  velvets,  plushes,  jewelry,  trunks 
and  valises,  parasols,  fans,  corsets,  laces, 
shawls,  hosiery,  staples,  and  countless  arti- 
cles usually  contained  in  a  flrst-class  dry- 
goods  house,  at  prices  that  will  render  the 
packing  and  shipment  of  any  goods  impossi- 
ble. This  sale  is  limited,  commencing  at 
once  and  ending  August  31st.  The  time  is 
short,  do  not  delay.  All  goods  sold  for  cash 
only.  All  accounts  due  us  must  be  settled 
by  August  15,  1888.  1.  Nathan,  Surviving 
Partner  of  the  Firm  of  Solomon  and  Nathan." 

There  was  also  before  the  district  judge,  as 
a  part  of  the  record  in  th«  case,  the  affidavit 
of  Eugene  Montgomery,  made  as  one  of  the 
attorneys  for  the  plaintiffs,  in  one  of  which 
he  stated  that  "  he  had  good  reason  to  bnlieve, 
and  does  believe,  that  the  First  National 
Bank  of  Plattsmouth,  Neb.,  has  property  of 
the  df'fendanta  in  its  possession,  to-wit,  cer- 
tain dry  goods,  notions,  millinery,  stock,  and 
other  property  to  the  affiant  unknown,"  and 
in  the  other  of  which  it  is  also  stated  that 
"he  has  good  reason  to  believe,  and  does  be- 
lieve, that  James  Finley,  Fanny  Nathan, 
Lee  Saniers,  and  Simon  Seelig  have  property 
of  the  defendants  in  their  possession,  to-wi^ 
a  stock  of  goods,  the  nature  and  extent  of 
which  are  to  the  plaintiffs  unknown." 

Section  20  of  the  chapter  above  cited  pro- 
vides that  "tbe  question  of  fraudulent  intent 
in  all  cases  arising  under  the  provisions  of 
this  chapter  shall  be  deemed  a  question  of 
fact  and  not  of  law." 

As  we  have  seen,  there  were  two  questions 
before  the  district  judge  for  his  determina- 
tion,— one  as  to  the  Immediate  delivery  and 
continued  change  of  possession  of  the  mort- 
gaged property;  and  the  other  as  to  the  good 
faith  of  the  transaction, — both  of  which  are 
essentially  questions  of  fact,  and  either  one 
of  which,  if  held  to  be  in  favor  of  defendants, 
is  conclusive  of  tlie  case.  The  testimony  of 
Montgomery  as  to  the  situation  of  the  defend- 
ants' affairs  at  their  store  in  Plattsmouth,  at 
or  about  the  time  of  issuing  the  order  of  at- 
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tachment,  constitutes  the  chief  evidence 
tending  to  disprove  the  evidence  on  the  part 
of  defendants  that  the  possession  of  the  store 
and  the  goods  bad  passed  to  the  bank,  and 
was  held  by  its  officers  and  agents.  The  ef- 
fect of  this  evidence  must  have  been  materi- 
ally weakened,  if  not  wholly  destroyed,  by 
his  affidavits  last  above  referred  to,  in  which 
he  seeks  to  charge  the  bank  as  well  as  the 
•other  parties  therein  mentioned  with  the  pos- 
session on  that  day  of  this  identical  prop- 
erty'. This  could  not  well  fail  to  convince  the 
district  judge  that  even  this  most  important 
witness  for  the  plaintiffs  was  not  only  in 
doubt  as  to  who  was  in  possession  of  the 
property,  but  really  believed  that  the  bank 
'WHS  in  such  possession.  I  will  not  comment 
upon  the  above  evidence  further  than  to  say 
that  I  think  there  is  sufficient  to  uphold  the 
district  judge;  and,  following  the  rule  so 
often  laid  down  and  maintained,  that  the 
finding  of  questions  of  fact  by  a  trial  court 
or  jury  will  not  be  reversed  where  the  evi- 
dence is  conflicting,  unless  clearly  wrong,  or 
manifestly  unjust,  the  order  of  the  district 
judgeis  therefore  affirmed.  The  other  judges 
-concur. 


Ybith  v.  MoMxtrtrt  et  al. 
"{Supreme  Court  of  Nebraska.    April  10, 1889.) 
Vbitdor  Ain>  V«NDBB — Thb  Comtbact — Bona 

FiDB    PUBCBASBBS. 

1.  One  P.,  a  resident  of  New  York,  being  the 
owner  of  certain  lots  in  the  oity  of  Lincoln,  after 
considerable  correspondence  with  one  V.,  of  the 
latter  place,  wrote  to  him,  saying:  "If  you  want 
the  lots,  and  take  them  before  February  15th,  you 
<^an  have  them  for  $8,600  cash  to  me."  On  the 
flight  of  February  8  or  morning  of  February  9, 
1887,  P.  telegraphed  to  V.:    "Shall  have  to  wlth- 

•draw  my  refusal  of  to-day,  and  let  it  expire  to- 
.night  Instead  of  15th. "  This  was  received  by  V. 
about  9  A.  M.  of  the  9th  and  at  11  a.  m.  of  said  day 
he  sent  the  following  dispatch  to  P. :  "Received 
your  message;  accepted  your  last  offer  to  make 
good  my  refusal.  I  will  pay  the  tS.SOO  cash.  Send 
you  hereby  $500,  and  pay  balance  on  delivery  of 
warranty  deed. "  Held,  Q)  that,  under  the  terms 
of  the  telegram  from  P.,  V.  had  until  the  night  of 
the  9th  to  accept  the  proposition ;  (2)  that  the  ac- 
ceptance of  the  offer  of  <3,S00  cash  was  uncondi- 
tional, and  that  the  proposition  to  pay  ^00  at  once, 
before  the  delivery  of  the  deed,  was  in  the  nature 
of  a  forfeit  to  show  good  faith  \  (8}  that  as  no  place 
was  designated  in  the  contract  for  the  payment  of 
the  money,  it  was  for  the  vendor  to  determine 
whether  t^e  payment  should  be  at  his  place  of  res- 
idence or  in  the  city  where  the  lots  were  situated ; 
{4)  where  the  proposed  vendor  makes  no  objection 
1(0  the  terms  of  payment,  a  third  party  cannot  do  so. 

2.  A  party  who  purchases  real  estate  with 
knowledge  that  another  has  a  contract  of  purchase 
for  the  same  is  not  a  bona  fide  purchaser,  and  if  be 
acquires  such  knowledge  at  any  time  before  the 
payment  of  the  consideration  he  will  not  be  pro- 
tected as  a  purchaser  in  good  faith.' 

3.  If  A.  enters  into  a  contract  to  sell  land  to  B., 
'.and,  without  complying  with  the  contract,  sells  the 
^nd  to  C,  B.  may  compel  the  purchaser  to  convey 
to  him,  provided  he  is  chargeable  with  notice  at 
the  time  of  his  purchase  of  B.'s  equitable  title  un- 
der the  agreement. 

4.  A  purchaser  with  notice  is  liable  to  the  same 


>  One  who  takes  a  deed  of  land  with  knowledge 
of  an  outstanding  equitable  right  in  a  third  person 
takes  it  subject  to  such  right.  McCone  v.  Ck>urser, 
(N.  H.)  15  AtL  Rep.  129,  and  note. 


equity,  stands  in  his  place,  and  Is  bound  to  do  that 
which  the  person  he  represents  would  be  bound  to 
do  by  the  decree.  He  takes  the  estate  subject  to 
the  charge,  and  stands  in  the  place  of  his  vendor. 
{Sylldbut  by  Qie  Court.) 

Appeal  from  district  court,  Lancaster  coun- 
ty; Chapman,  Judge. 

BilUngsley  <fe  Wooiiward  and  J.  B.  Archi- 
bald, for  appellant.  /.  R.  Webster,  for  re- 
spondents. 

Maxwell,  J.  This  is  an  action  to  enforce 
the  specific  performance  of  a  contract  for  the 
sale  of  certain  real  estate  in  the  city  of  Lin- 
coln. It  is  brought  against  the  defendants, 
who,  it  is  claimed,  purchased  the  property 
with  notice  of  the  plaintiff's  rights.  On  the 
trial  of  the  cause  in  the  court  below,  a  decree 
was  rendered  in  favor  of  the  defendants. 
The  plaintiff  appeals.  The  questions  at  issue 
are,  to  a  great  extent,  questions  of  fact,  and 
to  be  understood  must  be  set  out  at  length. 

In  January,  1887,  Dr.  James  L.  Perry,  of 
New  York  city,  being  the  owner  of  lots  5, 
6,  7,  and  8,  in  block  116,  in  the  city  of  Lin- 
coln, wrote  to  the  plaintiff  the  following  let- 
ter: "Mr.  Henry  Veith— Dear  Sir:  Your 
letter  has  been  laid  aside  to  answer,  but  I 
have  been  having  rheumatism,  and  have  de- 
layed. Will  state  the  facts  with  regard  to  the 
lots.  I  have  an  offer  for  two  lots  much  larg- 
er than  your  offer,  and  the  prospect  of  sell- 
ing the  four  lots  very  shortly  for  84,000,  part 
cash  and  part  in  time.  I  expect  the  sale  will 
be  made  within  six  weeks;  perhaps  within 
four  weeks.  The  only  way  I  can  favor  you 
is  by  not  closing  with  any  offer  for  two 
weeks.  If  you  can  make  a  sale  of  two  of  the 
lots,  it  will  bring  your  other  two  to  a  rea- 
sonable and  moderate  'flgure.  If  you  want 
the  lots,  and  take  them  before  February  15th, 
you  can  have  them  for  83, 500  cash  to  me.  it 
it  will  help  you  any,  you  may  have  them  for 
$4,000,-82,000  down,  and  the  rest  in  three 
years,  at  6  per  cent.  I  make  you  this  offer 
simply  to  make  it  easy  for  you  in  case  you 
really  want  them.  They  won't  be  sold  for  any 
less  to  any  party.  Would  as  lief  have  the 
83,500  cash,  because  I  can  invest  it  here  to 
suit  me.  Your  letters  have  been  fair  and 
bnsiness-like,  and  I  would  sell  to  you  as  soon 
as  to  anybody  in  the  world,  and  would  give 
you  the  preference  if  I  could.  Yours,  very  tru- 
ly, Jas.  L.  Perry,  79  West  47  St.  Jan.  31. 
1887."  This  letter  seems  to  have  been  the 
result  of  considerable  correspondence  bet  ween 
the  parties  in  regard  tot  lie  sale  of  the  lots  in 
controversy.  The  plaintiff  testifles  that  upon 
the  receipt  of  the  letter  he  made  provision  to 
obtain  the  money.  About  the  time  the  above 
letter  was  received  by  the  plaintiff,  Mr.  Mc- 
Murtry  seems  to  have  wiitten  to  him  in  re- 
gard to  the  lots  in  question,  and  received  an 
answer  as  follows:  "Feb.  7,  1887.  Mr.  J. 
H.  McMurtry — Dear  Sir:  Your  letter  re- 
ceived on  my  return  home,  and  answered  by 
telegraph  this  morning.  Have  received  sev- 
eral letters  with  offers  since  you  were  herf. 
One  party  I  have  been  in  correspondence  with 
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before,  and  I  fiimlly  gave  him  the  refusal  till 
February  15th,  and  I  do  not  wish  to  sell  them 
for  Jess  than  $3,500  cash,  or  84,000  on  time, 
and  in  fact  have  said  I  would  not,  as  I  l>e- 
Ueve  th^  will  bring  it.  Hare  been  offered 
$3,200  c:i8h,  and  $3,500  on  lime;  but  I  did 
not  consider  it  at  all.  Would  prefer  $3,500 
cash  to  $4,0<X)  time,  because  I  can  invest 
it  here  readily.  *  *  *  Yours,  truly,  J. 
L.  Perry."  On  the  9tb  of  February,  1887, 
the  plaintifF  sent  a  telegram  to  Dr.  Perry,  as 
follows:  "Postal  Telegraph  Gible  Co.  1.40. 
Received  at  714  Seventh  Ave.,  2-9.  35  pd. 
Dated  Lincoln,  Neb.  9.  To  Mr.  J.  L.  Perry, 
79  W.  47  St. :  Received  your  message.  Ac- 
cepted your  last  oiTer  to  make  good  my  re- 
fusal. I  will  pay  the  thirty-flve  hundred  dol- 
lars cash.  Send  you  hereby  five  hundred  dol- 
lars, and  pay  balance  on  delivery  of  warranty 
deed.    Henry  Veith.  " 

The  plnintiff  testifies  in  regard  to  this  tel- 
egiam  as  follows:  "Quettion.  That  was  on 
February  9th, you  say?  Anavoer.  On  Febru- 
ary 9th.  Q.  What  did  you  do  in  the  way  of 
sending  money?  A.  I  paid  him  in  the  tele- 
graph oflB  e.  Forwarded  five  hundred  dol- 
lars by  telegraph  to  him, — to  Mr.  Perry,— and 
paid  for  the  expense,  so  it  would  be  sure  of 
their  sending  and  delivering  it.  Q.  To  his 
ofBce  in  New  York?  A.  Yes.  sir.  Q.  Did 
you  see  the  defendant  .James  H.  McMurtry 
that  day?  A.  I  met  him  at  the  telegraph  of- 
fice. Q.  State  what  passed  between  you  and 
Mr.  McMurtry  in  the  telegraph  office;  state 
whether  or  not  you  saw  him  there.  A.  I  bad 
written  out  the  telegram,  and  was  thereabout 
11  o'clock  that  day.  Q.  Well.state  now  what 
occurred  between  yon  and  Mr.  McMurtry. 
A.  Why,  I  had  written  out  ray  message  to 
Mr.  Perry.  Q.  What  telegraph  office  whs  it? 
A.  In  the  Pad  Be,  under  the  First  National 
Bank.  ^.  In  this  city?  il.  In  Lincoln.  Mr. 
McMurtry  came  in.  I  am  not  aware  whether 
he  noticed  me,  but  I  noticed  him.  I  stood 
standing  at  the  side  of  the  counter;  was  just 
about  reading  over  my  message.  He  asked 
liow  much  would  thirty  words  cost  to  New 
York.  I  kind  of  looked  up,  and  watched  the 
proceedings  a  little,  without  giving  any  no- 
tice that  I  paid  any  notice  to  it.  And  after 
Mr.  McMurtry  was  told,  why,  be  began  to 
write.  I  saw  he  was  writing  a  message  ad- 
dressed to  James  L.  Ferry.  I  could  see  that 
part  of  it;  the  same  address  I  was  writing 
to.  I  saw  something  was  up.  I  then  ap- 
proached Mr.  McMurtry,  and  said  that '  You 
we  telegraphing  about  these  lots ;  that  it  was 
no  use;  I  had  a  refusal,  and  bad  accepted.' 
When  I  said  this,  Mr.  McMurtry  said,  'Is 
that  so? '  and  seemed  surprised;  and  said  he 
liad  a  messnge  from  James  L.  Perry,  from 
New  York,  and  the  message  was  concerning 
me  and  the  lots,  and  he  would  like  to  show 
that  message  to  me.  I  said,  if  it  concerns 
me  and  the  lots,  I  am  willing  to  see  it,  and 
will  go  down  with  you.  So  we  went  down 
to  Mr.  McMurtry's  office,  and  be  produced  a 
message  from  J.  L.  Perry.  Q.  Who  asked 
youto  goto  Mr.  McMurtry's  office?    yl.  Mr. 


McMurtry  asked  me  to  go  to  the  office.  He 
said  he  had  a  message  concerning  me.  After 
we  went  down  to  the  office  he  produced  the 
message,  which,  apparently,  was  from  James 
L.  Perry;  but  he  did  not  show  me  the  whole 
of  it,  but  held  it  in  bis  band,  and  only  offered 
one  part  of  it.  The  message  was  dated  and 
addressed  to  him,  and  he  held  his  hands  over 
part  of  it,  an<l  we  got  then  into  conversation. 
He  said:  '  By  this  message  I  have  a  right  to 
sell  these  lots,  and  will  go  through.'  He 
told  u)e  he  had  about  sold  the  lots  to  Mr. 
Howard,  and  then,  as  we  were  in  the  office, 
and  jiassing  a  little  conversation  concerning 
that,  I  said:  •  So  far  as  I  saw  the  raessige, 
perhaps  you  are.entitled  to  presume  so,  pro- 
vided you  see  me  Qrat,  because  I  had  the  re- 
fusal, and,  if  I  don't  want  them,  why  it 
looks  to  me  as  though  you  were  entitled  to 
sell  to  some  other  party,  as  far  as  I  can  see  the 
correspondence.'  Q.  Wliat  was  said  about 
the  commission?  A.  I  said  then,  'Rather 
than  have  any  difficulty,  I  would  rather  al- 
low you  a  commission,  and  not  get  into  col- 
lision in  this  matter;'  and  he  said  then  he 
didn't  care.  It  didn't  make  any  difference 
to  him  whether  his  man  got  the  lots  or  I 
would  get  the  lots.  I  would  get  damages, — 
that  is  what  he  said.  Mr.  Howard  came  in. 
I  knew  his  name,  but  I  had  no  acquaintance 
with  him  at  that  time.  I  had  met  him.  Q. 
Was  this  the  defendant  Howard  in  this  case? 
A,  Yes,  sir;  the  defendant  Howard.  He 
stepped  into  the  room,  and  asked  what  he 
wanted  with  him,  and  Mr.  McMurtry  said, 
'Nothing  now;'  but  told  him  to  come  in 
again.  Before  Mr.  Howard  left  the  room  I 
said  to  Mr.  McMurtry:  •  Is  this  the  man  you 
have  been  talking  of  selling  the  lots  to?' 
Mr.  McMurtry  said:  'No;  it  is  not  the  How- 
ard. It  is  another  Howard  from  that.'  I 
asked  Mr.  McMurtry  to  step  Into  the  bank. 
I  had  made  provision  to  have  the  loan  in  the 
amount  to  pay  the  balance,  and  that  money 
was  to  be  paid  for  the  property  when  the 
deed  was  delivered.  This  ended  about  this 
conversation.  I  had  a  letter  that  afternoon. 
1  went  and  showed  him  the  letter.  I  thought 
I  perhapM  could  hinder  him  from  getting  in- 
to collision,  and  so  I  showed  him  the  said 
letter,  in  order  to  avoid  any  of  his  purposes. " 
Mr.  McMurtry  does  not  deny  the  substance 
of  the  above  testimony,  and  the  proof  fails 
to  show  that  he  had  any  authority  to  sell  the 
lots  in  question.  The  telegram  of  the  plain- 
tiff, above  copied,  was  sent  in  answer  to  fol- 
lowing night  message:  "No.  4.  16Pd.  Neb. 
Nit.  844  Am.,  of  New  York,  9th.  Mr.  Henry 
Veith,  909  O  St.  Shall  have  to  withdraw 
my  refusal  of  to-day,  and  let  it  expire  to- 
night, instead  of  fifteenth.  J.  L.  Pbkuy." 
This  dispatch  was  received  about  9  o'clock 
A.  M.  of  the  9th,  and  evidently  was  intended 
to  give  the  plaintiff  until  night  of  the  ninth 
to  accept.  Otherwise  the  words,  "let  it  ex- 
pire to-night,  instead  of  fifteenth,"  would  be 
meaningless.  A  fair  construction  of  this 
telegram  shows  that  Perry  intended  to  give 
the  plaintiff  an  opportunity  to  accept  before 
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withdrawing  th«  proposition,  and  this  view 
issapported  by  the  letters  of  Dr.  Ferry,  winch 
will  be  hereafter  referred  to.  But  it  is  said 
that  the  plaintiff  did  not  accept  the  proposi- 
tion. The  answer  »:  "I  will  pay  the  93,500 
easb;  send  you  hereby  8500,  and  pay  the  bal- 
ance on  delivery  of  warranty  deed."  The 
proposition  to  pay  $500  at  once  we  regard  as 
in  the  nature  of  a  forfeit,  to  show  the  good 
faith  of  the  plaintiff,  and  not  aa  a  proposition 
to  change  the  acceptance.  No  place  had  been 
agreed  upon  where  payment  was  to  be  made 
and  the  deed  delivered.  Tliis  was  a  matter, 
BO  far  as  appears,  to  be  left  to  tlie  convenience 
of  Dr.  Perry.  On  the  next  day  Dr.  Perry 
sent  the  following  telegram  to  the  plaintiff: 
"New  Yorli,  10.  Henry  Veith,  909  O  St. 
Tour  offer  or  money  not  yet  accepted.  Will 
not  sell  if  any  diflBculty  witb  any  one.  Settle 
that  first.  J.  L.  Pebkt."  He  thus  made  no 
objections  to  the  terms  proposed.  To  under- 
stand the  difficulty  spol^en  of  in  the  telegram, 
it  la  necessary  to  refer  to  the  telegrams  and 
letters  to  and  from  Mr.  McMurtry.  On  Feb- 
ruary 8th  be  sent  the  following  dispatch  to 
Perry:  "Lincoln,  Neb.,  8.  Cor.  42nd  and 
Sixtli  Ave.  J.  L.  Perry.  8,  1887.  79  W.  47 
St.  Arrange  here;  psiys  thirty  Ave  cash ;  will 
send  papers  to  you.  J.  H.  MoMdrtbt." 
On  the  next  day  he  sent  a  dispatch,  aa  follows: 
"Lincoln,  Neb.,  Feb'y.  9,  1887.  Dr.  J.  L. 
Perry,  79  W.  47  St.:  Make  warranty  deed  at 
once  to  David  B.  Howard,  and  draw  at  sight. 
Teith  tried  to  contract  with  me.  This  a.  u. 
deed  comes,  you  will  be  all  right.  If  Veith 
■ends  draft,  return  it;  he  can't  hold;  Howard 
can.  J.  H.  MoMttrtry."  This  proposition 
Dr.  Perry  refused  to  accept,  and  sent  a  tele- 
gram to  that  effect,  and  also  the  following 
letter:  "Feb.  10,1887.  Mr.  J.  H.  McMurtiy, 
C!orner  O  ft  lltb  St.,  Lincoln,  Nebraska:  As 
instructions  in  my  letter  are  not  complied 
with,  letter  being  same  date  as  telegram,  and 
referred  to  therein,  I  think  Yeith  ought  to 
have  the  preference.  If  sold  to  Veith,  I  am 
willing  to  give  yon  Fifty  dollars  for  your 
trouble,  though  be  has  not  dealt  through  you. 
Would  not  accept  payment  in  the  way  re- 
quested by  you  for  Howard.  When  all  mat- 
ters are  arranged  to  my  satisfaction,  and 
trouble  settled  ^tween  buyers,  will  telegraph 
you  that  all  is  right.  My  letter  and  telegram 
especially  mentioned  that  nothing  was  to  be 
done  which  would  cause  difficulties.  J.  L. 
Pekbt." 

In  answer  to  the  telegram  sent  at  the  same 
time  that  the  letter  was  mailed,  Mr.  Mc- 
Murtry sent  the  following:  "Lincoln,  Ne- 
braska, Feb.  9th,  1887.  Dr.  J.  L.  Perry, 
New  York :  I  was  surprised  this  a.  h.  to  re- 
ceive your  telegraph.  I  bad  sold  the  lots, 
and  given  a  contract.  If  you  bad  not  tele- 
graphed Yeith  at  all,  and  simply  signed  a 
deed,  and  sent  it,  you  would  have  been  all 
right.  Yeith  had  no  idea  of  taking  the  lota 
til!  you  telegraphed  him ;  then  came  down. 
Now,  if  he  gives  you  a  telegraph,  you  can 
tell  him,  wait  your  letter.  Mr.  Veith  told 
me  he  would  have  got  the  lota  for  fS.OOO,  if 


I  had  not  intecfered  then.  •  Well,  that  is  all 
right.  You  get  your  deed  here  to  Howard, 
and  record  it.  Mr.  Yeith  can't  hold  yon  for 
damages,  or  get  any  from  yon.  If  yon  wiU 
get  Sfoward  deed  here,  and  recorded,  it  wiH 
be  all  right.  Mr.  Howard  goes  in  possession 
of  the  lote  to-day,  and  also  has  put  your  con- 
tract on  record.  The  money  is  in  State 
Nat'l  Bank,  waiting  deed.  Yeith  has  no 
show  at  all.  He  wanted  me  to  let  him  have 
the  lots  this  a.  m.  Yrs.,  J.  H.  MoMurtrt. 
I  can  say  I  sold  the  lots,  if  I  can  get  the  deed 
here,  and  recorded.  I  wUl  see  you  have  no 
trouble. "  And  on  the  I2th  day  of  February, 
in  answer  to  the  letter  above  referred  to,  he 
wrote  the  following:  "lincoln,  Neb.,  Feb. 
12th,  1887.  Dr.  J.  L.  Perry,  New  York: 
I  am  sorry  I  can't  do  aa  jfou  wish.  I  woold 
cancel  your  contract  if  I  could  and  take 
nothing.  $50  is  of  small  moment  to  me  to 
have  this  racket  h«-e  first.  Mr.  Veith  called 
on  me,  and  he  gave  me  all  the  abuse  be 
could,  because  I  told  you  your  lots  were 
worth  $8,500.  I  did  just  as  your  letter  said 
for  me  to  do,  and  in  both  letters,  and  tele- 
graphed I  had  the  right  to  sell  yesterday 
when  I  got  your  telegram.  I  went  to  How- 
ard, who  is  a  builder  and  contractor  here  to 
get  hltn  to  let  up.  He  said  to  me:  '  Yon  are 
a  nice  duck.  Advised  me  to  sell  my  prop- 
erty, and  buy  this  to  build  tenements  on  yes- 
terday. To-day  you  oome  and  offer  me  $50 
to  let  you  out.'  And  then  his  attorney,  J.  K. 
Webster,  called  on  me,  and  asked  me  for  my 
correspondence.  I  gave  them  to  him.  He 
immediately  commenced  suit  to  compel  yon 
to  deed,  and  filed  it  yeaterday  I  have  the 
money,  all  of  it,  and  Webster  aays  he  will 
get  the  lot;  but  if  you  will  guaranty  the  mait- 
tw  we  will  send  the  money  to  New  York,  as 
we  telegraphed  you.  I  dislike  this  very 
much.  You  can  take  the  $3,500,  and  let  me 
oat.  There  is  no  question  on  the  facts,  oar 
what  you  will  have  to  do.  I  am  free  to  say 
that  this  class  of  business  is  not  what  I  vmA. 
I  supposed  when  I  was  offering  the  lots  no 
one  else  was.  if  I  had  supposed  so,  I  would 
never  offered  the  lots  at  all.  I  do  not  have 
to  sell  property,  and  have  this  trouble.  I 
am  well  to  do,  have  a  fine  busineae,  and  I 
do  not  hare  to  du  a  scalping  business  for  a 
living.  Now,  air,  I  can  do  nothing  for  yoa 
at  all.  I  have  done  all  I  can.  Have  sold 
your  lots  on  your  oixlers;  have  the  money. 
$3,500.  I  will  pay  you  on  receipt  of  a  deed 
to  Howard.  I  do  not  charge  you  with  bad 
faith  to  me,  but  rather  with  careleBsneae. 
You  should  have  telegraphed  me  different 
the  first  time,  yet  I  would  to-day  give  $50  if 
I  was  out  of  the  matter.  Yeith  mad  becaase 
I  meddled  with  his  bnsiness;  Howard,  be- 
cause I  got  him  in  trouble.  This  deed  will 
have  to  come  to  Howaixl,  and  no  mistake. 
The  $3,500  is  yours;  do  as  you  like.  Yrs., 
J.  H.  McMiTRTRY."  Indoi-sed  aa  follows: 
"You  know,  and  know  well,  that  Yeith 
can't  bold  you.  He  paid  yon  no  considera- 
tion for  the  refusal,  and  you  telegi«pb«d 
witbdrawid  of  the  refusal.  He  came  to  pup- 
Digitized  by  Vj  OOQ IC 


KeU) 


DICEEBSOX  t>.  DIGKEBSON. 


9 


cbase  of  me  after  I  bad  sold.  I  do  not  ud- 
derstand  you  in  this  matter  at  all.  Yon  get 
your  money  and  deed  to  Howard,  and  yon 
are  in  ao  trouble.  Yeitb  is  neitter  in  equity 
or  right  entitled  to  Uiia  lot."  - 

The  proof  fails  to  ahow  that  Howard  had 
any  valid  contract  <rf  the  lota  in  question,  or 
that  McMurtry  had  sold  the  same  aa  stated 
in  these  letters,  nor  would  it  be  material  In 
this  case  if  he  had  done  bo.  Cn  the  11th  of 
February,  1887,  the  attoraey  of  the  defend- 
ante  sent  the  following  tetogram.to  Ferry: 
"Rec'd  at  714  Seventh  Ave.  Dated  Lincoln, 
1887.  J.  L.  Perry,  79  W.  47  St.:  McMur- 
try can't  cancel  contract.  Money  all  paid. 
Suit  cooimeDced.  Deposit  warranty  deed  for 
David  B.  Howard,  Cbem.  National  Bank, 
X.  Y.,  and  have  bank  telegraph  State  Na- 
tional, and  we  telegnph  tlnrty-flve  hundred 
doUars  thereeo."  This  telegram  was  duly 
signed  by  the  attorney  for  the  defendants. 
An  action  was  actually  comnienced  by  How- 
ard on  the  nth  of  February,  1887,  against 
Perry,  in  tlie  district  court  of  Lancaster 
county,  to  enforce  the  aliened  contract.  Ferry 
was  notified  of  the  action,  and  threats  were 
made  by  the  defeudanls  to  attach  bia  prop- 
erty here  for  a  breach  of  the  alleged  conti-act. 
Fearing  that  he  was  about  to  become  in- 
volved in  expensive  litigation,  he  on  the  12th 
day  of  February  accepted  the  money  from 
the  defendants,  which  on  that  day  had  been 
transmitted  by  telegraphic  order  from  Lin- 
coln, and  executed  a  deed.  It  is  evident  that 
Dr.  Ferry  recognized  the  binding  obligation 
of  his  proposition  to  the  plaintiff,  and  of  the 
acceptance  of  the  same,  and  the  lettei-s  of  the 
defendant  McMurtry  are  to  a  great  extent 
filled  with  assertions  that  the  contract  with 
the  plaintiff  was  invalid,  while  that  with  the 
defendant  Howiird  was  of  binding  force  and 
effect.  Failing  to  secure  the  desired  result  by 
assertions,  they  operated  upon  Ferry's  fears 
of  an  expensive  litigation  at  a  great  distance 
from  home^  and  by  stvch  means  secured  the 
title.  The  defendant  McMurtry  was  well 
aware  o£  the  plaintiff's  rights  in  the  prem- 
ises at  the  time  he  sought  to  supplant  him 
in  purchasing  the  property,  and  the  testimo- 
ny tends  to  show  that  McMurtry  was  the 
agent  of  Howard  throtighout  the  entire  trans- 
action; and  even  if  it  be  admitted  that  he 
was  not  such  agent  on  the  9th  of  February, 
1887,  altliough  in  our  view  he  was  such 
agent  at  that  time,  yet  he  is  clearly  shown  to 
have  been  Howard's  agent  jtcior  to  the  pay- 
ment of  the  money.  To  constitute  a  bona 
fide  purcbase  tor  a  valuable  consideration,  it 
must  be  without  notice,  and  with  the  money 
actually  paid.  In  cases  of  trust,  there  must 
not  only  be  a  denial  of  notice  before  the  pur- 
chase, but  a  denial  of  notice  before  payment 
of  the  money.  Jewett  v.  Fulmer,  7  Johns. 
Cb.  68;  Harrison  v.  Southcote,  1  AiJt.  588; 
Story  v.  Windsor,  2  Atk.  630;  Savage  t. 
Hazard,  11  Neb.  327.  9  N.  W.  Kep.  83. 

In  any  view  we  take  of  the  case,  therefore, 
the  defendant  Howard  was  well  apprised  of 
the  plaintiff's  rights  before  compkting  the 


contract  with  Dr.  Perry.  He  is  not  entitled 
to  protection,  tbeoefore.  as  a  bona  flde  pnr- . 
chaser.  The  rnle  is  well  settled  that  if  A.. 
enters  into  a  contract  to  sell  land  to  B.,  and 
afterwards  refuses  to  perform  his  contract, 
and  sells  tlie  land  to  C.  for  a  valuable  consid- 
eration, ii.  may,  by  bill,  compel  the  purchaser 
to  convey  to  him,  provided  he  foe  chargeable 
with  notice,  at  the  time  of  his  purchase,  of 
B.'s  equitable  title  under  the  agreement. 
Lord  Macclesfield  in  Atcherley  v.  Vernon, 
10  Mod.  518 ;  Winged  v.  Lefebury,  2  Eq.  Cas. 
Abr.  p.  32,  pi.  43;  Taylor  v.  Stibbert,2  Ves. 
Jr.  437;  Daniels  v.  Davison,  16  Yes.  249, 17 
Yes.  433.  The  rule  that  affects  the  purchaser 
is  just  as  plain  as  that  which  would  entitle 
the  vendee  to  a  specific  perfoi-raanee  against 
the  vendor.  If  he  be  a  purchaser  with  no- 
tice, be  is  liable  to  the  same  equity,  stands 
in  his  place,  and  is  bound  to  do  that  which 
the  person  he  represents  would  be  bound  to 
do  by  the  decree.  The  purchnser  from  the 
vendor  takes  the  estate  subject  to  the  charge, 
snd  so,  I  apprehend,  does  a  purchaser  from 
the  vendpe.  and  he  is  equally  responsible  in 
respect  to  tbe  estate.  Champion  v.  Brown, 
t)  Johns.  Ch.  398.  Mr.  Howard,  therefore, 
having  purchased  the  lota  in  question  with 
notice  of  the  plaintiff's  rights  in  the  prem- 
ises, took  the  title  subject  to  such  rights. 
He  must  therefore,  upon  payment  of  tlie 
purchase  price  and  interest  thereon,  convey 
the  lots  in  controversy  to  the  plaintiff. 

The  judgment  of  the  district  court  is  re- 
versed, and  judgment  will  be  entereil  in  this 
court  requiring  tbe  plaintiff  within  10  dajis 
from  this  date  to  pay  the  clerk  of  this  court, 
for  the  use  of  the  defendant  Howard,  the 
sum  of  #8,500,  with  interest  at  7  per  cent, 
from  the  9th  of  February,  1887;  and,  upon 
such  payment  being  made,  that  the  defend- 
ant, by  a  good  and  sufficient  warranty  deed 
convey  said  lots  free  from  all  incumbrances 
to  the  plaintiff,  and,  in  the  event  of  his  fail- 
ure to  do  BO,  that  the  decree  operate  as  such 
conveyance.  Judgment  accordingly.  Tbe 
other  judges  eoncur. 


DiCKERSON  t).  DiCEEBSON. 

{Supreme  Court  of  Nebratka.    April  10,  1888.) 

DlVOBOB— AUXOXT. 

Under  section  W,  c.  95,  Oomp.  St.,  a  district 
court,  or  this  court,  upoa  appellate  proceedings  ia 
the  same  case,  may,  after  a  ctivorce  is  granted  at 
tbe  suit  of  the  husband,  make  a  decree  for  ali- 
mony in  favor  of  the  wife  out  of  the  iwopertj  of 
the  husband,  even  though  the  decree  of  divorce  be 
against  the  wife  for  any  of  the  enumerated  causes, 
except  the  adultery  of  the  wife. 

(Syllabut  by  the  Coxtrt) 

Appeal  from  district  court,  Johnson  coun- 
ty; Bkoadt,  Judge. 

Daniel  F.  Osgood,  for  appellant.  B.  F. 
Perkins  and  8.  P.  Davidson,  for  respondent. 

Cobb.  J.  This  cause  originated  in  the  dis- 
trict court  of  Johnson  county.  On  October 
1.  1888,  plaintiff  filed  his  petition  in  the  dis- 
trict  court  for  said  county,  in  which  he  al- 
leges that  he  is,  and  for  mote  than  20ve)u:4 
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has  been,  a  citizen  and  resident  of  snid  conn- 
ty;  that  he  was  married  to  defendant  on  the 
22d  day  of  August,  1861 ;  that  he  ever  after 
that  date,  till  the  commission  of  the  wrongs 
below  mentioned,  conducted  himself  towards 
defendant  as  h  faithful,  kind,  and  indulgent 
husband ;  that  on  the  10th  day  of  April,  1886, 
defendant,  without  any  just  cause  or  provo- 
cation, abandoned  and  deserted  plaintiff; 
that  she  then  removed  to,  and  has  ever  since 
made  her  home  in,  the  state  of  Arkansas; 
that  plaintiff  has  since  repeatedly  urged  de- 
fendant in  the  kindest  and  most  aiTectionate 
manner  to  return  to  his  home  in  said  coun- 
ty, and  resume  her  marital  relations  with 
him,  but,  notwithstanding  his  repeated  and 
urgent  requests  to  return  and  live  with  plain- 
tiff, defendant  has  continued  to  refuse,  and 
still  does  reliise,  to  do  so,  and  has  deserted 
plaintiff  for  more  than  two  years  last  past 
without  any  just  cause  or  provocation;  that 
there  are  no  children  as  the  fruit  of  said 
marriage;  and  therefore  plaintiff  prays  for  a 
divorce,  and  that  he  may  recover  his  costs. 
Defendant,  in  her  answer,  (1)  denies  each 
and  every  allegation  of  the  petition,  except 
that  setting  up  the  marriage,  and  that  there 
are  no  children;  (2)  alleges  that  upon  April 
10,  1886,  defendant  left  plaintiff  on  account 
of  the  abuse,  insults,  and  taunts  of  plaintiff; 
(8)  alleges  that  when  the  parties  were  mar- 
ried plaintiff  had  no  property  whatever,  and 
defendant  had  only  a  limited  supply  of  house- 
bold  goods;  that  in  the  year  IS&B  plaintiff 
took  as  a  homestead  the  W.  ^  of  the  N.  W. 
4  of  section  32.  and  the  E.  }  of  the  N.  E.  i  of 
section  81,  in  town  4,  range  11  E.,  in  said 
county,  which  the  parties  jointly  cultivated. 
And  plaintiff  still  holds  the  title  thereto,  free 
of  incumbrance  except  9300;  and  plaintiff 
also  owns  personal  propertv  of  the  value  of 
92.000.  and  said  land  is  worth  96,000;  all  of 
which  is  the  joint  accumulation  of  plaintiff 
and  defendant.  And  defendant  prays  that 
she  may  be  decreed  a  separate  living  from 
plaintiff,  and  alimony  in  the  sum  of  $4,000, 
and  costs  of  suit,  and  for  general  relief. 
The  reply  is  a  general  denial.  The  cause 
was  tried  November  19,  1888,  and  the  court 
found  all  the  issues  in  favor  of  plaintiff,  and 
rendered  a  decree  of  divorce,  as  prayed,  in  fa- 
vor of  plaintiff.  The  cause  is  brought  to 
court  by  the  defendant  by  appeal.  -  The 
plaintiff  also,  at  the  same  time,  appealed  to 
this  conrt  from  an  order  made  by  the  dis- 
trict court,  requiring  the  plaintiff  to  pay  cer- 
tain attorney's  fees  to  the  defendant,  and 
certain  costs  in  the  case.  As  to  the  appeal 
of  the  plaintiff  it  is  deemed  sufflcient  to  say 
that  neither  the  order  requiring  the  plaintiff 
to  pay  attorney's  fees  or  suit  money,  nor  the 
afiSdavit  on  application  on  the  part  of  the  de- 
fendant, upon  which  such  order,  if  any,  was 
made,  appears  in  the  record;  and,  as  to  the 
judgment  requiring  the  plaintiff  to  pay  costs, 
the  awarding  of  costs  is  so  much  a  matter  of 
discretion  on  the  part  of  the  trial  court  that 
except  where  there  is  a  clear  abuse  of  discre- 
tion, which  is  not  shown  to  exist  in  this  case, 


an  appellate  court  will  rarely.  If  ever,  dis- 
turb it. 

In  the  main  case  brought  upon  appeal  by 
the  defendant,  although  the  evidence  is  con- 
flicting as  to  the  cause  of  the  separation  of 
the  parties,  it  is  sufficient  to  sustain  the  find- 
ing of  the  trial  court  that  the  defendant  will- 
fully abandoned  the  plaintiff  without  just 
cause  for  the  term  of  two  years.  The  only 
question  for  consideration,  then,  is  that  of 
alimony.  Section  22,  c.  25,  Ck>mp.  St.,  pro- 
vides as  follows:  "Upon  every  divorce  from 
the  bonds  of  matrimony  for  any  cause  ex- 
cepting that  of  adultery  committed  by  the 
wife,  and  also  upon  every  divorce  from  bed 
and  board,  from  any  cause,  If  the  estate  and 
effects  restored  or  awarded  to  the  wife  shall 
be  insufficient  for  the  suitable  support  and 
maintenance  of  herself  and  such  children  of 
the  marriage  as  shall  be  committed  to  her  care 
and  custody,  the  court  may  further  decree  to 
her  such  part  of  the  personal  estate  of  the 
husband  and  such  alimony  out  of  his  estate 
as  it  shall  deem  just  and  reasonable,  having 
regard  to  the  ability  of  the  husband,  the  char- 
acter and  situation  of  the  parties,  and  all 
other  circumstances  of  the  case."  "The  stat- 
utes of  the  states  of  New  Hampshire,  Illi- 
nois, Indiana,  and  Alabama  contain  provis- 
ions similar  in  effect  to  the  above.  Under 
that  of  the  first-named  state,  in  the  case  of 
Sheafe  v.  Sheafe,  4  Post.  (N.  H.)  564,  cited 
by  counsel  for  appellant,  the  court  granted 
an  allowance  in  the  nature  of  alimony  to  a 
wife,  divorced  on  the  ground  of  adultery.  I 
quote  from  the  sylbxbus:  "Under  section  13, 
c.  148,  Rev.  St.,  this  court  may,  after  a  di- 
vorce  is  granted  upon  the  libel  of  the  hus- 
band, make  a  decree  for  alimony  In  favor  of 
the  wife,  out  of  the  property  of  the  husband, 
even  though  the  decree  of  divorce  be  against 
the  wife."  It  should  be  remarked  that  the 
statute  of  New  Hampshire  does  not,  like  our 
own,  contain  an  exception  against  cases 
where  the  divorce  is  granted  for  the  cause  of 
adultery  committed  by  the  wife.  Under  the 
statute  of  Illinois,  in  the  case  of  Reavis  t. 
Reavis,  1  Scam.  242,  a  divorce  was  granted 
in  an  action  against  the  wife  for  the  cause  of 
desertion.  Insubsequent  proceedings,  with- 
out disturbing  the  decree  of  divorce,  a  sup- 
plemental decree  was  rendered  for  alimony 
in  favor  of  the  wife.  The  court,  in  the  syl- 
labus, say:  "The  final  judgment  of  the  court 
should  have  decreed  a  yearly  allowance  com- 
mensurate to  the  support  of  the  wife  and 
child,  in  proportion  to  the  husband's  ability 
and  her  condition  in  life."  Under  the  stat- 
ute of  Indiana,  in  the  case  of  Coon  v.  Coon, 
26  Ind.  189,  a  decree  of  divorce  was  rendered 
in  an  action  by  the  husband  against  the  wife 
for  the  cause  of  abandonment.  She  was  al- 
lowed alimony.  The  court,  in  the  opinion, 
say:  "Alimony  may.  under  the  statute,  be 
allowed  to  the  wife,  even  when  the  divorce 
is  granted  to  the  husband  for  her  miscon- 
duct." And  under  the  statute  of  Alabama, 
in  the  case  of  Lovett  v.  Lovett,  11  Ala.  763, 
which  was  an  action  against  the  wife  for  dt- 
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vorce  on  the  ground  of  abandonment,  a  de- 
cree of  divorce  against  the  wife,  but  allowing 
her  alimony  to  tbe  amount  of  one-third  of 
the  personid  estate  of  the  husband,  and  the 
use  of  one-third  of  his  land  daring  her  life, 
was  approved  and  aflSrmed. 

In  the  case  at  bar  the  age  of  the  plaintiff 
does  not  appear  from  the  record.  The  de- 
fendant was  at  the  time  of  giving  her  depo- 
sition, which  was  read  on  the  trial,  55  jears 
of  age.  Tliey  were  married  in  the  year  1861, 
at  which  time  they  were  each  substantially 
without  means.  They  soon  afterwards  took 
up  a  homestead  on  the  government  land,  on 
the  line  between  Johnson  and  Pawnee  coun- 
ties, where  they  made  their  home  together 
for  20  years,  and  where  together  they  jointly 
accumulated  all  the  property  of  which  the 
plaintiff  is  now  possessed.  When  the  de- 
fendant abandoned  the  plaintiff,  about  three 
years  ago,  she  took  with  her  property,  not 
exceeding  $100  in  value,  and  she  doubtless 
stated  the  truth  in  her  deposition  when  she 
testified  that  she  was  then  entirely  without 
means  to  live  upon,  and  was  solely  depend- 
ent upon  her  son  for  a  living.  The  amount 
and  value  of  the  plaintiff's  property  are  not 
shown  as  clearly  by  the  record  as  they  should 
be,  nor  as  they  might  have  been,  had  the  plain- 
tiff answered  the  questions  put  to  him  on  his 
cross-examination  in  that  regard  with  more 
freedom  and  clearness.  From  all  the  evi- 
dence I  think  it  safe  to  place  the  value  of 
plaintiff's  real  estate  at  $4,000,  and  his  per- 
sonalty at  $1,000.  There  should  have  been 
evidence  of  the  annual  or  rental  value  of  the 
use  of  this  property;  but  there  is  none  in  the 
bill  of  exceptions.  While  there  is  no  pur- 
pose on  the  part  of  this  court  to  question  the 
justness  of  the  decree  of  the  district  court  in 
granting  the  divorce  for  the  cause  set  out  in 
the  petition  and  proved  at  the  trial,  we  are 
all  of  the  opinion  that  the  appellant  is  enti- 
tled to  some  measure  of  alimony.  Neither 
the  letter  or  spirit  of  the  statute,  a  due  re- 
gard to  natural  equity,  nor  the  good  policy  of 
society,  will  permit  of  a  rule  that  would  deny 
her  this.  Wliile  the  title  to  the  earnings 
and  accumulations  of  a  family  are  usually 
vested  in  the  husband,  in  equity  and  justice 
be  holds  them  in  part,  in  some  measure,  in 
trust,  for  the  family,  as  such,  and  when  the 
tie  that  binds  the  family  is  severed  by  the 
interposition  of  the  law,  even  for  any  fault, 
save  one,  of  the  wife,  he  will  not  be  permit- 
ted to  retain  all,  even  of  a  modest  compe- 
tence, while  she  is  put  away  to  the  charity 
of  the  world.  The  decreeof  the  district  court 
will  therefore  be  modified  in  this  court  by 
adding  to  the  decree  of  divorce  that  the  plain- 
tiff pay  to  the  defendant,  as  her  reasonable 
alimony,  the  sum  of  $1,400,  in  manner  fol- 
lowing: $200  within  one  year  from  the  date 
of  the  filing  of  this  opinion,  and  $200  at  the 
end  of  each  year  tfaerealter,  until  the  entire 
and  full  sum  of  $1,400  be  paid.  The  said 
payments,  and  each  of  them,  to  be  without 
interest.  Judgment  accordingly.  The  other 
judges  concur. 


Gilbert   e.  Meruiam    &   Robkson   Sad- 
DI.EKV  Co. 

{Supreme  Court  of  Nebragka.    April  8, 1*59.) 

InSTRDCTIOSS — EVIDEKCB. 

1.  An  Instruction  by  which  it  Is  soaght  to  oovet 
the  whole  case,  and  upon  which,  M  met  by  the  evi- 
dence, the  jury  is  instructed  to  find  in  a  certain 
way,  shoiild  include  all  the  elements  necessarily 
involved  In  the  case,  and  within  the  evidence. 
Runge  V.  Brown,  28  Neb.  817,  37  N.  W.  Rep.  660. 

2.  The  third  instruction  asked  by  the  defendant 
correctly  expresses  the  law  arising  upon  the  evi- 
dence in  the  case,  and  not  contalnedin  any  instruo- 
Uon  In  the  case,  and  ought  to  have  been  given. 

S.  Books  of  account  are  receivable  in  evidence 
only  when  they  contain  charges  by  one  party 
against  the  other,  and  then  only  under  the  ciroum- 
stances  and  verified  in  the  manner  provided  by 
statute.  Van  Every  v.  Fitzgerald,  21  Neb.  86, 31  S. 
W  Blep.  264. 

(Sylldbug  by  the  Court.) 

Error  to  district  court,  Richardson  county; 
Broady,  Judge. 

Frank  Martin,  for  plaintiff  in  error.  O. 
Qillespie  and  E.  W.  Thomas,  for  defendants 
in  error. 

Cobb,  J.  This  action  was  brought  in  the 
district  court  of  Richardson  connty  by  the 
Merriam  &  Rol>eson  Saddlery  Company 
against  P.  M.  Gilbert  on  an  account  for  sad- 
dlery goods,  saddlery  hardware,  and  findings, 
alleged  to  have  been  sold  by  the  plaintiff,  a 
wholesale  dealer  in  Kansas  City,  Mo.,  to  the 
defendxnt,  a  retail  dealer  at  the  town  of 
Oxford,  Kan.  The  petition  is  in  the  usual, 
proper  form,  setting  out  the  corporate  capac- 
ity of  the  plaintiff,  and  the  account  against 
the  defendant  for  goods,  wares,  and  merchan- 
dise sold  and  delivered,  and  claiming  a  bal- 
ance due  on  the  account,  amounting  to  the 
sum  of  $602.44,  together  with  the  plaintiff's 
bill  of  particulars.  The  defendant's  answer 
is  a  general  denial.  There  was  a  trial  to  a 
jury,  with  a  verdict  and  judgment  for  the 
plaintiff.  The  defendant's  motion  for  a  new 
trial  having  been  overruled,  he  brings  the 
cause  to  this  court  on  the  following  assign- 
ments of  error:  "  (1)  The  court  erred  in  giv- 
ing the  second  and  third  instructions  on  its 
own  motion.  (2)  In  refusing  to  give  the 
first,  second,  and  third  instructions  asked  by 
defendant.  (3)  In  admitting  in  evidence  the 
cash-book,  and  the  entries  therein.  (4)  In 
requiring  the  defendant  to  produce  said  book, 
and  deliver  it  to  the  plaintiff.  (5)  In  admit- 
ting in  evidence  the  entries  in  said  book  on 
pages  44  to  71,  inclusive,  and  on  379.  (6) 
In  admitting  in  evidence  the  entries  in  said 
book  not  in  the  handwriting  of  defemiaiit, 
nor  made  by  his  authority.  (7)  The  verdict 
is  not  sustained  by  sufficient  evidence,  and  is 
against  the  evidence.  (8)  In  overruling  the 
objections  of  the  defendant  to  testimony  of- 
fered by  the  plaintiff,  as  shown  by  the  bill  of 
exceptions.  (9)  In  overruling  the  motion  for 
a  new  trial."  It  appears  from  the  evidence 
in  the  bill  of  exceptions  that  the  defendant, 
Gilbert,  at  that  time  at  Oxford,  Kan.,  in  the 
Utter  part  of  October,  1885,  bon:<ht  a  small 
saddle  and  harness  business,  and  continued 
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tbe  same,  in  his  own  name,  at  Oxford.  In 
the  months  of  0<^ber,  N^ovember,  and  De- 
pember  of  said  year  ha  made  small  purchases 
of  saddlery  and  harness  goods  of  the  plaintiffs 
at  their  store  in  Kansas  City,  which  were 
shipped  by  express  to  tbe  store  of  defemtant 
at  Oxford,  as  to  which  there  is  no  dispute. 
Gilbert  himself  was  not  a  saddler  or  harness- 
maker,  nor  did  he  have  any  special  knowledge 
of  the  trade.  At  the  commencem.ent  he  had 
in  his  employ  a  saddler  and  harness-maker, 
named  Riley,  but  shortly  after  going  into  tbe 
business  he  was  discharged,  and  one  W.  X. 
Hart,  a  saddler  and  hai-ness-mnker,  was  em- 
ployed by  (iilbert.  The  evidence  is  sharply 
cooQicting  as  to  what  this  man  was  hired  to 
do,  especially  in  tlie  absence  of  Gilbert. 
Early  In  January,  1886,  Gilbert,  having  busi- 
ness at  Stella  and  Falls  City,  Neb.,  left  his 
home  and  bttsiness  at  Oxford  and  came  to 
Nebraska.  It  may  be  assumed  as  true  and 
uncontradicted  that  be  left  his  shop  and  busi- 
ness in  the  charge  of  Hart.  Gilbt- rt  states  in 
bis  testimony  that  Hart  "was  a  harness- 
maker,  and  that  he  hired  him  to  do  common 
work  in  the  shop."  and  repeatedly  states  that 
"Hart  only  bad  the  authority  of  a  journey- 
man saddler  and  harness-maker;  that  his 
chief  duties  were  to  repnir,  and  to  do  all  jobs 
of  repairing  which  might  come  in,  bnt  that 
in  the  absence  of  the  owner  he  had  authority 
to  sell  such  articles  as  were  kept  for  sale,  and 
to  receive  the  money  thei-efor."  He  repeat- 
edly states  that  this  was  thfe  extent  of  Hart's 
authority,  and  particDliirly  that  he  had  no 
authority  to  buy,  or  to  order  the  purchase  of, 
goods.  He  also  testi  fies  that  soon  after  start- 
ing tbe  business  he  wrote  to  the  plaintiff  a 
letter  in  which  be  expressly  warned  it  not 
to  an  any  order  for  goods  without  his  name 
accompanying  the  order.  This  letter,  dated 
October  26, 1885,  was  intnxiuced  In  evidence 
by  the  plaintiff,  and  appears  in  thebill  of  ex- 
ceptions. It 'contains  the  following  para- 
graph: "May  send  yoa  another  small  order 
soon,  but  fill  no  orders  without  my  name  ao- 
companying  It."  He  further  testified  that 
at  the  time  he  left  Oxford  on  his  way  to  Ne- 
braska, in  1886,  be  passed  through  Kansas 
City,  and  stopped  at  the  store  uf  the  plaintiff; 
that  in  conversation  with  Frank  Merriam, 
president  of  the  company,  JVferriam  asked  him 
whether,  in  case  tbe  man  whom  be  had  left 
at  his  shop  at  Oxford  might  need  something 
while  he  (Gilbert)  was  gone,  and  make  an  or- 
der on  plaintiffs  for  it,  they  shall  fill  the  order. 
That  he  replied  as  follows:  "I  answered, 
'No;  I  don't  allow  anybody  to  order  goods 
unless  it  came  from  me,'  and  said:  '  When 
I  come  back — I  don't  know  how  long  I  shall 
be  gone — I  will  come  through  Kansas  City, 
and  I  may  need  some  spring  goods;  but  I 
have  got  all  the  common  goods  I  want.  I 
will  only  want  a  small  order,  and  will  bny  as 
I  come  back  through  here.'"  On  the  con- 
trary, Frank  Merriam,  presidentof  the  plain- 
tiff's company,  when  on  the  stand  as  a  wit- 
ness, testified  that  the  second  time  he  saw 
defendant,  Gilbnt,  was  in  the  month  of  De- 


cember or  Jan  nary,  1S85  or  1886.  He  said 
he  wanted  some  more  goods,  and  wanted 
Robeson  to  let  bim  know  when  he  woold  be 
there ;  and  said  If  he  was  not  at  Oxfmtl  wiien 
Bobeeon  arrived  there  that  his  man  Hart 
would  give  Robeson  an  order  for  good^. 

Tlie  deposition  of  W.  N.  Hart,  taken  at 
Dallas,  Tex.,  was  read  in  evidence,  in  which 
be  testi0ed  that  (>ilbert  placed  him  in  cliarge 
of  bis  saddlery  business  at  Oxford.  Tliat 
along  about  the  last  of  December,  1885,  or 
first  of  January,  1886,  Gilbert  started  to  go  to 
Nebraska,  but  on  account  of  a  setere  snow 
storm  was  detained  about  three  days.  That 
on  the  evening,  when  he  was  ready  to  leave 
tbe  second  time,  he  told  him:  "Hart,  I  am 
going  up  to  Nebraska  on  business.  Don't 
know  when  I  will  be  back.  Robeson,  the 
traveling  man  for  Merriam's  Saddlery  Com- 
pany, will  be  here  on  tbe  27tb  of  January. 
You  buy  such  goods  as  yoa  may  need  trcm 
him.  I  don't  knowanything  al>out  the  busi- 
ness. Yoa  know  what  you  need  better  than 
I  do."  "And  if  I  needed  anything  I  did  not 
buy  from  Robeson,  then  I  should  send  in  to  tba 
house  of  the  Merriam-Robeson  Company  after 
it,  and  tbey  would  send  it  to  me.  He  said 
he  was  going  tfaroogh  Kansas  City  on  his 
way  to  Nebraska,  and  that  be  would  tell  them 
(Merriam  A  Robeson)  that  I  would  need  some 
goods,  and  for  them  to  let  me  have  them. " 
That  be  told  him  this  in  the  store-room  at 
Oxford  the  evening  that  be  left,  in  the  pres- 
ence of  deponent's  brother,  Henry  E.  Hart, 
and  two  other  young  men,  whose  names  are 
not  remembered,  but  thonght  one  of  them 
was  Tom  Brady  and  the  other  £d.  Gilbert. 
Deponent  described  with  particularity  the 
place  in  the  store  where  Gilbert  was  then  sit- 
ting, and  where  deponent  was  standing,  and 
where  tbe  brother,  H.  E.  Hart,  was  standing 
when  the  conversation  whs  had,  wherein,  as 
the  witness  expressed  it,  "Gilbert  gave  him 
the  authority  to  purchase  goods  from  Mer- 
riam-Robeson  Saddlery  Company."  He  also 
described  the  manner  in  which  Gilbert,  as  bs 
was  taking  his  leave,  and  after  he  had  got 
out  of  the  store,  came  back,  and  said  to  wit- 
ness, "I  want  you  to  take  charge  of  this  busi- 
ness, and  run  it  the  best  you  know  how." 
Witness  asked  him  when  he  would  be  back. 
He  replied  that  he  did  not  know  when  he 
would  be  back.  Tbe  witness  also  states  that 
on  or  about  January  28,  1886,  Rol}eson,  the 
traveling  man  of  tbe  plaintiff,  arrived  at  the 
store  at  Oxford,  and  that  witness,  pursuant 
to  the  orders  of  Gilbert,  bonght,  by  sample, 
from  him  $1,S(K)  or  91,400  worth  of  goods, 
and  made  three  other  small  orders  for  goods, 
and  gave  Robeson  another  order  about  March 
13, 1886  That  all  tbe  goods  ordered  by  him 
for  Gilbert  were  sent  to  the  store,  as  ordered, 
and  that  P.  M.  Giil>ert  returned  to  Oxford, 
and  was  in  the  store  after  all  these  goods 
were  received,  and  were  opened  and  arranged 
by  deponent.  That  Gilbert  looked  aronnd 
the  store,  and  said  to  deponent:  "Well,  yeu 
have  got  a  nice  store  here  now.  I  would  not 
be  ashamed  for  my  friend  Filley  to  see  it  now. 
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I  am  glad  you  tuve  the  taste  to  ai'iunge  goods 
tnwell,"  etc.  That  Gilbert  seemed  pleased 
Willi  the  stock  of  goods  deponent  had  pur- 
eliaset)  from  Merriam-Robeson  Suddlery 
Comiiany,  and  mude  no  objection  at  all  to  his 
having  bought  the  goods.  The  deposition  of 
H.  £.  Hart,  taken  at  Wichita,  Kan.,  was  also 
read  in  evidence  at  the  trial,  iii  which  he 
stated  that  about  the  middle  of  January,  1886. 
Tom  Brady  and  £d.  Gilbert  being  present, 
the  defendant  Gilbert  told  the  brother  of  de- 
ponent "to  buy  the  goods,  wlmtever  lie  may 
need  in  the  business,  and  to  run  it  the  best 
he  knew  liow."  That  this  conversation  oc- 
curred in  the  store-room. 

All  this  evidence  of  Merriam  and  the  two 
Harts  is  expressly  contradicted  and  denied  by 
GiUiert,  and  from  the  bill  of  particulars  at- 
tached to  the  plaintiff's  i)etit:on  it  appears 
that  a  bill  of  goods,  amounting  to  $159.01, 
was  purchased  January  IS,  1886,  Hud  one  of 
92.25  on  the  15tl)  of  same  month.  There 
does  not  appear  to  have  been  any  order  made 
for  the  bill  of  January  15tli,  but  there  is  one 
dated  January  14, 1866,  for  the  gig-saddle  sent 
by  express  on  the  ISth,  and  this  at  a  time 
when  all  testimony  agrees  that  Gilbert  was 
not  at  Oxford,  and  nearly  half  a  month 
before  the  time  of  making  the  purchase,  ac- 
cording to  Hart's  deposition.  It  further  ap- 
pears from  GUbert's  testimony  that  about  the 
Istday  of  March  he  made  ahurried  ttipfiom 
Nebraska  to  Arkansiis  City,  Kan.,  and  on 
his  way — either  to  or  from  which  does  not 
appear — he  stopped  at  his  home  at  Oxford, 
and  tliere  learned  for  the  first  time  that  goods 
had  been  ordered  by  Hart  and  brought  into 
bis  shop  or  store  during  his  at>senee.  Gilbert 
states  that  immediately  upon  learning  the  fact 
he  informed  Merriam  &  Robeson  that  the 
goods  bad  been  ordered  without  his  authority ; 
that  they  were  subject  to  their  order,  and  tiuit 
be  was  raady  to  ship  them  hack  to  them;  and 
that  be  immediately  ordfred  Hart  not  to  sell 
or  dispose  of  any  of  the  goods.  The  letter 
written  by  Gilbert  to  plaintifiTs,  March  4, 
1886,  introduced  by  {daintUTs,  and  attached 
to  the  bill  of  exceptions  as  a  part  of  Exhibit 
E,  is  doubtless  what  Gilbert  refers  to  as  in- 
formation to  Merriam  &  Robeson,  which  is 
presented  in  full.  "Oxford.  March  4, 1886. 
Messrs.  Miriam  &  Robeson.  Kans.  C^ty:  I 
this  day  returned  bom  eon  a  hurried  trip.  Am 
obliged  to  return  to  Nebraska  on  a  short  trip 
again.  I  will  inclose  you  a  draft  for  9100 
OD  my  old  accoant.  Will  see  to  sending  bal- 
ance soon  as  I  return.  I  am  much  surprised 
to  find  so  many  goods  ordered  by  Mr.  Hart. 
I  gave  no  such  orders,  and  amongst  them  are 
many  things  not  salable  in  this  market. 
Other  things  overstocked.  What  shall  be 
done?  Shall  they  be  shipped  back,  or  held 
and  paid  for  when  sold?  His  last  order  for 
coilitrs,  which  he  says  be  sent  you,  was 
needed,  and  I  this  day  ordered  them  of  an 
Atchison  firm,  as  you  did  not  send  thrai.  I 
will  try  to  call  and  see  you  as  I  return  again 
from  Nebraska.  I  will  pay  without  com- 
plaint all  that  I  buy,  but  do  not  wish  to  pay 


for  what  others  buy,  without  orders,  on  my 
credit.  But  should  I  need  the  goods,  wiU 
pay,  as  above  stated,  if  satisfactory.  Yours, 
etc.,  P.  M.  GiLBtaT."  It  seems  that  soon 
after  writing  the  above  letter,  probably  OD 
the  day  of  its  date.  Gilbert  again  left  Oxford 
to  go  to  Richardson  county.  Neb.,  where  he 
remained  about  20  days  t>efore  returning  to 
Oxford.  Very  shortly  after  his  return.  Hart 
left  his  employment,  and  left  the  place,  or, 
as  Gilbert  termed  it.  "he  bad  skipped  out." 
Gilbert  then  carefully  selected  the  goods 
which  had  been  shipped  to  the  store  by  the 
plaintiff,  and  shipped  them  back  to  it  at 
Kansas  City.  These,  with  the  exception  of 
tiie  contents  of  one  box.  which  was  claimed 
to  have  been  lost  in  transit,  were  credited  to 
Gilbert,  but  at  a  rate  of  discount  not  proven 
in  evidence;  and  it  is  the  difference  between 
the  price  of  these  goods,  as  sold,  and  the 
amount  credited  Gilbert  for  the  goods  re- 
turned, that  o<»istitutes  the  amount  of  the 
matter  in  controvei-sy  between  the  parties. 
Gilbert  seeks  to  justify  himself  in  goingaway 
and  leaving  Hart  in  possession  of  his  shop, 
after  he  had  ascertained  that  be  had  been 
disobeying  orders .  and  making  purchases 
without  authority,  on  the  ground,  and  giving 
as  a  reason  therefor,  that  he  had  important 
and  pi-essing  business  at  Falls  City.  Neb., 
which  demanded  his  immediate  return  to 
that  place. 

An  examination  of  all  the  evidence  In  the 
case,  as  well  as  that  briefly  samraariied  above, 
shows  that  the  evidence  is  sharply  conflicting. 
Hadthe  jury  implicitly  believed  the  testimony 
of  Gilbert,  they  could  not  hare  found  for  the 
plaintiff.  But  disbelieving  some  poition  of 
bis  statements  as  to  important  facta,  and 
believing  the  contrary  statements  of  Merriam 
and  the  Harts,  which  they  evidently  did, 
they  were  possibly  justified  in  coming  to  the 
conclusion  which  they  did  In  their  verdict. 
These  goods  were  returned  by  Gilbert,  and 
received  by  plaintiff,  no  doubt,  in  pursuance 
of  some  contract,  agreement,  or  undersbmd- 
ing  between  them,  but  unfortunately  the 
evidence  as  to  what  that  agreement  was  la 
absolutely  wantingon  the  pert  of  Gilbert,  and 
far  from  satisfactory  on  the  part  of  plaintifL 
And  it  is  worthy  of  remark  that  while  phiin- 
tiff  contends  that  the  original  sale  of  these 
goods  was  antborieed  and  regular,  it  does  not 
appear  that  there  was  the  least  objection 
raised  to  receiving  them  back  upon  Gilbert's 
claim  that  they  were  shipped  to  liim.  not 
only  without  his  authority,  but  against  his 
express  orders,  communicated  to  plaintiff. 
The  following  is  the  testimony  of  Merriam 
as  to  this  part  of  the  case:  "Question.  Did 
you  see  Gilbert  at  any  other  time  after  this 
matter  of  Hart's  account  came  into  dispute 
between  you?  Anstoer.  Yes.  Q.  What  did 
he  say  when  you  saw  him?  A.  He  came 
into  the  store,  and  said  he  had  shipped  some 
goods  back  to  us.  Q.  How  much  did  be  claim 
in  value  be  had  shipped  back?  A.  I  don't 
remember.  Q.  What  was  said  about  paying 
you  for  the  biJance  of  tl>e  goods, — -Uie  un{iaid 
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balance?  Did  you  exchange  accounts?  A. 
Yes.  He  sent  ths  goods  back  to  us,  and  we 
were  to  give  liim  credit  for  them  when  re- 
ceived. Q.  You  had  that  verbal  understand- 
ing with  him  in  your  store?  A.  Yes.  Q. 
You  had  been  exchanging  accounts  when 
you  got  this  complaint,  March  4th,  between 
you  and  Hart.  Did  he  agree  your  account 
was  correct, — the  account  you  submitted  to 
him?  A.  Yes.  There  was  no  objection 
found  as  to  the  accounts,  that  Iknow  of.  Q. 
He  agreed  to  pay  the  balance.  Do  you  re- 
member how  much  the  balance  was?  A.  The 
balance  after  the  goods  were  returned  was 
something  over  $600.  Q.  This  be  agreed  to 
pay?  A.  Yes.  Q.  Who  was  there  at  the 
time  he  agreed  to  pay  tliat, — who  else  besides 
you  and  Gilbert?  ^.  I  don't  remember.  Q. 
When  was  that, — what  time?  A.  I  think  it 
was  in  April,  1886.  Q.  Has  he  ever  paid  you 
that  8600  he  agreed  to  pay?  il.  No,  sir.  Q. 
Is  that  the  amount  expressed  in  this  account? 
A.  Yes.  About  that.  Q.  State  if  there  is 
any  other  fact  you  know  in  connection  with 
this  matter, — any  con  versation  liad  with  Gil- 
bert. The  amount  here  expressed  is  $643.44. 
A,  The  amount  there  is  correct,  I  presume. 
I  don't  remember  positively.  I  could  tell  by 
looking  at  the  bill.  [Examining  the  bill.] 
Yes,  that  is  right.  There  is  the  balance. 
There  is  the  memorandum  of  credits,  and 
of  total  indebtedness,  loiiving  a  balance  of 
$643.44.  Q.  That  was  the  agreed  balance 
between  you?  4.  Yes."  Again,  on  cross- 
examination:  "Q.  You  have  examineil  these 
depositions?  il.  Yes.  Q.  State  whether  or 
not  there  is  any  such  statement  in  either  of 
these  depositions  as  you  have  made  on  the 
stand.  A.  No,  sir.  That  statement  in  ref- 
erence to  settlement  of  account,— there  is 
nothing  in  this;  and  if  I  have  made  a  state- 
ment that  Gilbert  said  he  would  pay  the  bal- 
ance in  cash,  after  the  goods  were  returned, 
I  wish  to  make  a  correction.  I  got  that  im- 
pression, and  always  understood  that  when 
the  goods  were  returned  the  balance  was  to 
be  paid  to  us.  If  I  made  that  statement,  I 
wish  to  correct  it.  Q.  Didn't  you  swear  a 
while  ago  that  Gilbert  and  yourself,  in  your 
store  in  Kansas  City,  had  a  positive — abso- 
lutely positive — settlement  and  understand- 
ing that  he  was  to  pay  the  whole  of  that  bill, 
(six  hundred  and  some  odd  dollars,)  and  that 
be  promised  and  agreed  to  pay  that  amount  of 
money?  A.  That  is  what  I  want  to  say.  Q. 
At  that  time  did  you  not  say  that?  A.  If  I 
said  that,  I  want  to  correct  the  impression. 
Q.  Didn't  I  ask  you  if  you  was  as  certain  of 
that  as  of  anything  else,  and  you  answered 
•  Yes,'  you  were?  ^.  If  I  said  so,  you  could 
tell,  and  I  want  to  say  my  impression  was, 
the  understanding  always,  when  the  goods 
were  returned,  we  were  to  give  Gilliert  credit 
for  them,  and  he  was  to  pay  the  balance.  Q. 
Then  you  wish  the  jury  to  understand,  as  a 
matter  of  fact,  there  was  no  such  agreement 
between  you  as  you  thought  a  moment  ago 
that  there  was?  A.  I  wish  them  to  under- 
stand, when  the  goo.ls  were  returned,  they 


were  to  be  credited,  and  the  balance  to  be 
paid.  I  don't  wish  to  say  that  Gilbert  said 
he  wonld  pay  the  balance  in  dollars  and  centSi 
That  WHS  the  impression  that  ti)e  members  of 
our  firra  had, — that  the  balance  was  to  be  paid. 
Q.  Didn't  you  read  all  this  list  to  Gilbert  when 
you  received  them?  .4.  Certainly.  ^.  Don't 
you  know  what  he  claimed  in  this  list?  A. 
I  knew  what  he  claimed.  Q.  Where  did  you 
get  the  impression  of  his  agreeing  positively 
and  absolutely  that  he  would  pay  the  bill,  and 
not  by  your  impression?  A.  Because  I 
thought  we  could  bold  him  for  them." 

But  the  first  assignment  of  error,  as  has 
been  seen,  is  the  giving  the  second  and  third 
instruction  of  the  court  on  its  own  motion: 
"(2)  If  you  find  from  the  evidence  that  the 
goods  described  in  the  petition  were  sent  by 
the  plaintiffs  from  Kansas  City,  consigned  t» 
defendant  at  Oxford,  Kan.,  and  that  the  goods, 
according  to  such  consignment,  reached  and 
were  placed  in  the  store  of  defendant  at  Ox- 
ford, it  will  be  for  you  to  consider  other  mat- 
ters contested  in  the  proofs,  among  which  is 
the  question  as  to  whether  such  shipments 
were  by  defendant's  authority.  If  you  find 
that  defendant  in  person  authorized  the  8hip>- 
ments,  that  would  be  a  sufiQcient  authority, 
but  if  you  fail  to  find  that  defendant  in  per- 
son authorized  the  shipments,  the  next  step 
on  the  question  of  authority  is  to  determine 
whether  he  did  so  by  agent.  There  is  no  evi- 
dence offered  to  show  that  any  person  other 
than  W,  N.  Hart  had  authority,  as  agent, 
to  authorize  the  said  shipments.  If  you  find 
that  W.  N.  Hart  was  defendant's  agent,  au- 
thorized to  order  the  said  goods,  and  that  he 
did  order  them,  that  would  bind  defendant 
as  effectually  as  though  he  made  the  order  in 
person.  If  you  find  that  when  defendant 
was  absent  from  his  said  store  he  left  said 
Hart  in  possession  and  charge  of  the  store 
for  the  purpose  of  carrying  on  the  business 
of  the  store,  and  that  the  proper  manage- 
ment of  the  store  justified  making  orders 
for  more  goods  to  supply  stock  as  depleted 
by  trade,  that  would  justify  plaintiff  in 
supplying  and  filling  orders  of  said  Hart 
as  defendant's  agent,  unless  plaintiff  had 
knowledge  of  some  limit  to  time  of  Hart's 
authority  to  make  such  orders.  At  the  re- 
ception by  plaintiff  of  the  letter  dated  October 
25,  1885,  by  them  first  offered  in  evidence, 
plaintiffs  had  notice  to  honor  no  order  unless 
accompanied  by  defendant's  name.  That 
notice  is  binding  on  plaintiffs,  unless  after 
that  defendant  notified  plaintiffs  to  the  con- 
trary, or  after  that  gave  authority  to  Hart  to 
make  the  orders  for  the  goods  in  question, 
and  that  pursuant  to  such  authority  giveir 
after  said  letter  of  October  25,  1885,  if  any. 
Hart  did  order  and  receive  the  goods  in  ques- 
tion. If  you  find  that  Hart  ordered  and  re- 
ceived the  goods  into  the  store,  but  at  the 
time  he  did  so  had  no  authority  so  to  do,  yotr 
must  find  that  the  same  was  without  defend- 
ant's authority,  unless  you  find  that  defend- 
ant afterwards  ratified  such  acts  of  Hart. 
If  defendant  afterwards  ratified  the  acts  of 
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Hart,  they  an!  binding  on  defendant  as  ef- 
fectually as  if  authority  bad  b<;en  confeired 
before  the  act  ratified.  But  if  you  fail  to  find 
Uiat  Hart's  acts  were  by  defendant's  author- 
ity,  and  fail  to  find  that  afterwards  defend- 
ant ratified  the  same,  then  you  must  find  tliat 
defendant  is  not  bound  by  such  acts  of  Hart. 
If  you  believe  from  the  evidence  that  the 
gtxxls  in  question  were  placed  In  defendant's 
store,  and  that  afterwards  he  saw  them  there, 
and  had  full  knowledge  of  all  the  facts  and 
circumstances  of  how  they  got  there,  and 
from  whom  they  were  obtained,  and  that 
after  such  knowledge  he  permitted  them  to 
to  remain  as  part  of  the  stock  of  the  store, 
exposed  for  sale,  and,  by  himself  or  author- 
ized agent,  sold  any  part  thereof,  and  kept 
the  proceeds  of  such  sale,  or  part  thereof, 
then  you  will  find  a  ratification  of  the  bring- 
ing of  the  goods  into  the  store  as  to  each  order 
so  ratified.  (3)  The  foregoing  statements  of 
the  law  are  deemed  sufficient  to  cover  the 
issues  joined  by  the  pleadings  so  far  as  neces- 
sary for  your  guidance.  If  you  find  that 
plaintiffs  sold  and  delivered  to  the  defendant, 
as  alleged  in  the  petition,  the  goods  therein 
mentioned,  find  for  the  plaintiffs,  and  assess 
their  damages  at  the  sale  price  of  the  goods, 
with  interest  at  7  per  cent,  per  annum  from 
the  time  the  same  became  due.  If  you  fail  to 
so  find,  you  will  find  for  the  defendanc." 

The  second  assignment  is  the  refusal  to 
give  the  first,  second,  and  third  instructions 
asked  for  by  the  defendant,  as  follows:  "(1) 
If  the  jury  l>elieve  from  the  evidence  that  the 
defendant,  before  the  sale  of  the  goods  sued 
for,  notified  plaintiff  in  writing  to  sell  no 
goods  unless  bis  name  accompanied  the  order, 
the  order,  then,  before  tliey  can  recover,  it  is 
incumbent  on  them  to  show  by  satisfactory 
evidence  that  the  order  was  either  given  by 
defendant  in  person  or  by  some  one  duly  au- 
thorized for  that  purpose.  (2)  That  an  agent 
may  have  either  general  or  special  powers. 
And  if  the  jury  believe  that  the  man  Hart 
had  only  limited  or8|)ecial  powers  to  manage 
the  work  of  the  shop,  and  no  power  to  con- 
tract for  or  to  buy  goods,  and  that  the  plain- 
tiff, at  the  time  of  dealing  with  him,  knew 
that  to  be  the  fact,  then  the  defendant  is  not 
bound  by  the  acts  of  Hart  in  that  behalf,  un- 
less he  subsequently  approved  or  ratified 
such  acts.  (3)  That  if  the  jury  believe  from 
the  evidence  tliat  the  goods  sued  for  were 
sent  by  plaintiff  to  defendant's  place  of  busi- 
ness at  Oxford,  Kan.,  without  the  authority 
of  and  against  the  wish  of  defendant,  and 
that  as  soon  as  defendant  knew  that  such 
was  the  case  he  repudiated  the  transaction, 
and  notified  plaintiff  that  they  were  subject 
to  its  order,  and  that  he  returned  to  it,  un- 
der its  instructions,  said  goods,  tliei)  the  de- 
fendant is  not  liable  for  said  goods,  nor  for 
the  value  of  any  goods  sold,  lost,  damaged, 
or  stolen  before  he  knew  of  the  receipt  of  the 
same  at  bis  place  of  business  unless  he  re- 
ceived or  appropriated  the  proceeds  of  the 
same." 

The  contention  between  the  parties,  then. 


was  narrowed  down  to  the  amount  of  gooils 
returned  by  Gilbert  to  plaintiff,  the  price  at 
which  Gilbert  should  be  credited  therefor, 
and  whether  he  had  discharged  his  whole 
duty  in  respect  to  the  return  of  the  goods 
when  he  shipped  them  by  the  only  railroad 
from  Oxford  to  Kansas  City,  consigned  to 
the  plaintiff.  The  consideration  of  this 
branch  of  the  case,  St  will  be  seen,  by  refer- 
ring to  the  instructions  given,  was  not  sub- 
mitted to  the  jury;  and  while  it  is  true  that 
the  evidence  applicable  thereto  is  meager, 
and  especially  so  on  the  part  of  defendant,  yet 
it  being  the  plaintiff's  duty  to  present  acase 
to  justify  a  verdict  and  judgment  in  its  favor, 
I  do  not  think  that  the  second  and  third  in- 
structions of  the  court  to  the  jury,  which  pro- 
fess to  cover  the  whole  case,  and  which  ig- 
nore and  leave  out  all  consideration  of  this 
branch  of  the  case,  can  be  sustained.  For 
the  same  reason  the  third  instruction  asked 
by  defendant  and  refused  should  have  been 
given,  and  its  refusal  was  error.  Upon  the 
trial,  the  defendant  offered  in  evidence  an 
account-book  which  purported  to  contain  on 
one  piige  a  ledger-account,  kept  in  his  own 
handwriting,  against  and  in  favor  of  the 
plaintiff.  He  slated  on  oath:  "I  simply  kept 
a  ledger-account  with  them;"  that  said  ac- 
count had  been  fully  paid;  that  there  was 
some  error  in  it;  that  it  showed  an  overpay- 
ment of  70  cents,  and  a  balance  of  that 
amount  in  defendant's  favor,  but  that  the  ac- 
count had  been  balanced  nevertheless.  Upon 
cross-examination  he  stated  that  the  book 
was  made  by  himself;  that  it  was  contempo- 
raneous with  the  transactions  therein;  was 
commenced  when  he  commenced  business 
with  the  plaintiff;  that  It  was  all  in  his  own 
handwriting;  that  the  book  was  an  old  vol- 
ume that  used  to  belong  to  the  land  business; 
and  that  a  sort  of  account  was  kept  by  the 
book-keeper;  but  that  the  part  entered  up 
here  and  offered  in  e\'idence  was  ail  in  his 
own  writing;  and  that  no  one  else  had  any 
business  with  it.  The  page  of  the  book  of- 
fered seems  to  have  been  admitted  without 
objection.  Upon  the  cross-examination  of 
defendant  by  counsel  for  plaintiff  he  was 
asked:  "Question.  You  spoke  of  a  book  that 
belonged  to  the  harness-shop?  Anatoer.  This 
was  my  ledger.  Q.  The  ledger  you  kept  in 
the  harness-shop?  A.  Yes.  When  I  kept 
accounts  against  my  customers.  Q.  Ani 
that  was  the  ledger  you  left  there  with  Hart  1 
A.  No,  sir.  I  did  not  leave  this  ledger  witt 
Hart.  He  never  made  any  marks  in  it.  Q 
Did  you  lock  It  up  every  day?  A.  I  dldn'V 
leave  it  with  him.  Q.  Where  is  the  book  he 
kept  the  accounts  in  when  he  done  business? 
A.  There  was  a  sale-book.  Q.  Have  you  got 
it  bandy?  A.  Yes.  Q.  I  would  like  to  se( 
that  very  much.  (Defendant,  by  his  coun- 
sel, objects  to  being  required  to  produce  any 
other  book,  because  it  is  irrelevant,  immate- 
rial, and  improper  cross-examination;  which 
objection  being  overruled,  the  defendant  was 
ordered  to  produce  the  book  in  evidence,  and 
did  so.)  Q.  Did  Mr.  Hart  keep  that  book? 
Digitized  by  Vj  OOQ IC 


16 


NOaTHWESTEKN  REFOBTEE,  Vol.  42. 


(Neb. 


A.  No.  There  is  no  keeping  about  that.  Q. 
Did  Hart  put  a  scratch  m  there?  A.  Yes. 
Q.  Now  tell  the  jury  whether  he  kept  it  dur- 
ingthesix  weeks  you  wereaway.  A.  I  think 
likely  he  did.  (Defendant  objected  to  any 
testimony  concerning  this  book  as  not  prop- 
er cross-examination.  Objection  overruled 
by  the  court,  to  which  defendant  excepts. 
Plaintiff  offers  in  evidence  the  l>ook  copy  at- 
tached to  the  bill  of  exceptions,  marked  ■  Ex- 
hibit F,  Deft.,'  which  is  objected  to,  and  ob- 
jection overruled,  and  defendant  excepts.) 
Q.  Didn't  you  say  Hart  nut  this  writing  in 
there?  A.  You  asked  if  Hart  made  a  scratch 
there.  Q.  I  will  ask  you  if  during  tlie  six 
weeks  of  your  absence  he  had  full  charge  of 
tills  book,  while  you  were  hundreds  of  miles 
away  from  it.  (Objected  to,  and  overruled, 
and  exceptions  tak«n. )  A.  I  cannot  tell  you. 
I  see  there  are  two  or  three  different  hand- 
writings in  Vm  book,  and  it  is  not  Hart's  al- 
together. When  you  get  right  down  to  that, 
I  cannot  tell  you  who  kept  it.  Q.  Was  this 
book  in  the  harness-shop?  A,  I  presume  it 
was.  I  found  it  there.  Q.  Was  it  not  there 
when  you  left  it?  A.  No.  I  think  I  left  it 
in  the  baiik,  to  the  best  of  my  knowledge. 
•  *  *  Q.  Is  any  of  this  handwriting  Mr. 
Hart's?  (Objection  made  to  identifying 
Hart's  handwriting  in  this  manner,  as  not 
proper  croas-examinatian.  Overruled  by  the 
court,  and  exception  taken.)  Q.  la  any  of 
this  writing  the  handwriting  of  Hart?  (Wit- 
ness examines  the  Ixwk,  and  answers:)  I  don't 
see  any  of  his  yet.  No.  Q.  Do  you  know 
his  handwriting  well?  A.  Yes.  That  is,  I 
ought  to.  Q.  There  is  his  handwriting?  A. 
There  is  his  handwriting  on  page  879.  (Plain- 
tiffs offer  page  979,  marked  'Exhibit  X,'  in 
evidence.  Defendant  objects,  and  objection 
overruled.  Exception  taken.)  Q.  This  is 
the  handwriting  of  Hart?  A.  1  think  it  is. 
Q.  When  did  he  show  tt  to  you?  A.  He 
never  showed  it  to  me.  I  found  it  a  month 
ago,  this  list  of  crooked  oi-ders.  I  happened 
to  open  it  and  look  the  bills  over,  and  found 
the  bills  coiTespond  with  the  list  of  otders 
made.  *  *  *  Q.  Was  Swain  in  your 
aliop  when  you  went  away?  A.  Swain  had 
g<one  then.  I  am  mistaken  alx>ut  that  being 
tSwain's.  Q.  Leave  Swain  alone,  and  come 
to  the  next  to  him.  A.  I  should  say  that 
from  what  I  have  seen  of  Hart's  brother  that 
Hart  had  his  brother  make  these  entries. 
His  brother  was  a  better  scribe  tiian  he  was. 
Q.  You  tell  the  jury  you  believe  to  the  best 
of  your  knowledge  it  was  done  under  the  di- 
rection of  Hart?  A.  No,  I  don't.  It  is  not 
W.  N.  Hart's  handwriting.  (Objected  to. 
Objection  overruled.  Defendant  excepts.) 
Q.  Is  it  bis  brother's  handwriting?  A.  I 
cannot  tell.  I  just  surmise  what  it  is.  *  *  * 
Q,  Whoever  was  running  shop  kept  that 
book?  A.  It  was  his  business,  U I  was  out, 
and  he  sold  a  dollar's  worth,  to  enter  it." 

Plaintiffs  offer  in  evidence  so  much  of  the 
book  as  refers  to  the  time  that  Hart  was 
there  in  charge  of  the  shop.  Copy  attached, 
marked  "Plaintiff's  Exliibit,  A,  1. "   Defend- 


ant objects  tluit  this  book  is  in  the  custody 
of  the  court,  and  not  proper  cross-examtnar 
tion,  and  tliis  is  ]ar  of  their  cage  in  chief, 
and  objects — First,  that  this  is  not  tlie  proper 
time  for  plaintiffs  to  in  terra  pt  the  conduct- 
ing of  the  defense  to  offer  anything  of  that 
kind;  tecoiid,  because  there  has  been  no  foun- 
dation laid,  is  immaterial,  irrelevant,  and  in- 
competent, and  has  no  bearing  on  tlie  issue  in 
the  Qise.  There  are  a  multitude  of  entries 
in  the  book,  as  shown  by  witness'  testi- 
mony, not  in  bis  own  handwriting,  by  his 
authority  or  knowledge;  nor  does  be  know 
who  made  them,  and  he  should  not  be  bo«ind 
by  such  entries.  It  is  further  objected  there 
is  a  multitude  of  entries  that  liave  no  rela- 
tion to  any  part  of  this  contiovt-rsy,  and  can 
tend  to  nothing  but  to  cumber  the  record. 
Objections  overruled.  The  plaintiff  offers  in 
evidence  pages  44  op  to  71,  (January  lat  up 
to  March  25th,)  inclusive,  and  pages  379, 
380,  381,  382.  and  384  of  the  cash-book, 
copies  of  which  are  nuirked  "Plaintiff's  Ex- 
hibit A."  Objected  that  the  last  objections 
should  follow  this  offer  also.  Objected,  fur- 
ther, to  the  entry  on  page  379,  that  it  does 
not  state  who  the  parties  are  with  whom  the 
account  dalms  to  have  been  made;  and,  fur- 
ther, that  it  is  disclosed  in  the  testimony  of 
defendant,  already  oa  the  stand,  in  regard  to 
this  entry  that  he  did  not  make  it,  and  never 
knew  of  its  existence  until  last  month,  and 
does  not  know  bow  it  came  there,  and  he 
should  not  be  bound  by  it;  that,  standing 
alone,  as  it  does,  no  one  can  tell  byinspection 
of  it  what  it  meane;  that,  in  order  to  lie  End- 
ing upon  anybody,  it  would  have  to  have  ex- 
trinsic evidence.  All  objectioBs  overruled. 
Thereupon  ttiere  was  received  by  the  court, 
read  to  the  jury,  and  attached  to  the  bill  of 
exceptions,  26  pages  of  an  account-book,  coo- 
taining  entries  of  credit  in  favor  of  the  plain- 
tiff, and  charges  against  various  otlier  per- 
sons, but  chiefly  devoted  to  memoranda  of 
charges  of  money  against  W  N  Hart  and 
H.  £.  Hart,  and  of  various  different  sums  of 
money  deposited  in  bank. 

There  can  be  no  doubt  that  it  was  error  to 
receive  this  book  of  accounts  in  evidence. 
The  statute  provides  distinctly  in  what 
cases,  and  upon  what  proof,  account-books 
may  be  given  in  evidence.  Section  346,  Civil 
Code;  Masters  v.  Marsh,  19  Neb.  467,  27  N. 
W.  Rep.  488;  Van  Every  v.  Fitzgerald,  21 
Neb.  36, 31 N.  W.  Rep.  264;  HoUand  v.  Bank, 
22  Neb.  679,  36  N.  W.  Rep.  113,— cited  by 
counsel  for  plaintiff  in  error.  But  at  the  con- 
sultation it  was  suggested  that  poesibly  the 
admission  of  this  book  in  evidence  through 
error  was  without  prejudice  to  the  plaintiff 
in  error.  Upon  a  thorough  examination  of 
the  case  I  am  satisfied  that  it  was  highly 
prejudicial  to  the  plaintiff  in  error.  Defend- 
ant, on  the  stand,  as  a  witness  in  his  own  be- 
half, had  repeatedly  testified  that  William  N. 
Halt  had  deposited  no  money  to  his  credit  in 
the  bank  at  Oxford,  where  be  had  been  di- 
rected to  deposit  such  sums  as  he  might  take 
in  during  the  defendant's  absence,  nor  iiad 
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be  depoaited  any  money  to  the  credit  of  de- 
fendant in  any  bank.  The  book,  which  was 
allowed  to  go  to  the  jory  aa  evidence,  ton- 
tained  nine  entries  of  separate  and  distinct 
deposits  of  money  in  tlie  Oxford  bank, 
amoanting  to  9478.77.  Also  it  was  the  theory 
of  the  defendant,  upon  which  he  predicated 
bis  deiSense,  that  liis  shop  at  Oxford  was  but 
a  small,  petty  affair;  that  the  entire  stock 
and  trade  of  said  shop,  at  the  time  of  his  de- 
parture, and  during  his  absence,  wiis  worth 
but  a  few  hundred  dollars.  And  while  it  was 
a  part  of  bis  theory  that  a  large  amount  of 
goods  had  been  ordered  without  auth<»'ity  by 
W.  K.  Hart,  and  brought  into  the  shop  in  his 
absence,  yet  it  was  also  a  part  of  bis  theory 
that  bat  a  Tery  small  amount  of  the  goods 
had  been  disposed  of  by  Hart,  or  by  any  one 
else.  And  by  the  book  introduoed  in  evi- 
dence, and  laid  before  the  Jury,  it  i^peared 
that  a  considerable  amount  of  goods,  at  least 
•1,000  or  92.000  worth,  and  probably  more. 
Iiad  been  disposed  of  by  Hart  in  the  absence 
of  defendant.  This  evidence,  if  true  and 
propeiiy  admitted,  not  only  would,  necessari- 
ly, but  oni^t  to,  overturn  the  defense.  It 
therefore  must  have  been  highly  prejudicial. 
The  ease  thronghout  is  an  involved  and  un- 
satisCaiCtory  (xi«, — involved  in  contradictions, 
and  nnsatisfactory  as  to  veracity;  and  a  due 
regard  to  justice,  good  practice,  and  fair  deal- 
ing requires  that  there  should  be  a  new  trial. 
The  judgmmt  of  the  district  court  is  there- 
fore reversed,  and  the  cause  remanded  for 
fnrtiier  proceedings  in  accordance  with  law. 
The  oUwr  judges  oonour. 


La  Patettb  Oodntt  Momvhbht  Cobp.  v. 
Maoook. 

{Supreme  Court  of  WUconMn.    March  IS,  1889.) 

PATmnT  —  Bt  Cbbok  —  Subsckiftiom  —  Cohdi- 
Tvoas. 

1.  Defendant,  on  April  6^  1887,  delivered  to  plain- 
tilt  his  check  in  the  ordlnoiy  tons,  for  11,000,  pay- 
able Mav  &,  1887,  sod  at  the  same  time  delivered 
toplainu1tacommuDicatIOD,asfoUowB;  •>!  •  •  • 
bereby  snbwribe  and  hand  to  the  treasurer  of  said 
o»rporatk>n  $1,000  ia  money,  to  be  need  for  tbe 
parpose"  of  erecUoR  a  soldiers'  monument,  etc 
Flaintifr  at  the  same  tame  gave  defendant  a  receipt, 
as  follows.  "Received  of  Henry  8.  Magoon  the 
ram  of  91,000,  according  to  tbe  loregolnK  letter, " 
etc.  Helid,  that  the  oheck  was  given  and  accept, 
ed  as  so  much  money  in  payment  of  defendant's 
snbscriptlon. 

2.  Evidence  offered  to  prove  a  oontemporaneous 
oral  agreemeat  to  aoe^t  a  certain  bond  in  plaoe  of 
and  to  surrender  theotieok,  alsoto  proves  tender  of 
the  bond  and  demand  of  the  check,  was  properly 
excluded;  tbere  being  no  claim  of  f rand  or  mis- 
take in  the  dieck  as  drawn. 

3.  On  Jannary  8,  1SS5,  defendant  proposed  to 
tbe  county  saperrlsors  that  if  the  county,  within 
the  next  two  years,  would  raise  by  taxation  the 
sum  of  VS,000  towards  tbe  payment  of  a  soldiers' 
monument,  proposed  to  be  eretcted  by  plaintiff,  de- 
fendant woidd  himself  give  fl,000  for  the  same 
object.  Tbe  county,  in  pursuance  of  this  propos- 
al, raised  the  t2,000  within  the  prescribed  time. 
and  paid  it  to  plaintiff.  Held,  that  defendant's 
proposal  was  a  oondltional  subscription,  and  be- 
came absolute  upon  such  performance  by  the 
coanty,  and  was  supported  by  a  valid  considera- 
tion. 

4.  Tlie  possible  or  probable  f  ailare  of  i^aintifl  to 
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raise  16,000  for  the  monument  fund  by  March  1. 
1888,  reqnlred  as  a  condition  subsequent  by  the 
terms  of  defendant's  subscription,  is  no  defense  t« 
an  action  on  tlie  elteok  giran  in  payment  tliareof, 
which  was  brought  and  in  which  judgment  was 
rendered  prior  to  that  data.  Defendant  has  a  reme- 
dy by  motion  in  the  ciroolt  court  to  have  the  judg- 
ment discharged,  if  it  shall  be  made  to  appear  that 
such  condition  is  valid,  and  that  it  tuts  bean  bro- 
ken since  the  rendition  of  the  judgment 

Appeal  from  circuit  court.  Grant  county; 
George  Clementson,  Judge. 

The  action  is  upon  an  unpaid  bank-ebeck, 
which  is  as  follows:  "91,000.  Darlington, 
Wis.,  AprU  6,  1887.  Citizens'  NaUooal 
Bank:  Fay  to  Joseph  Blackstone,  treasurer 
of  the  La.  Co.  M.  Ass.,  one  thousand  dollars, 
and  charge  account.  Hisnbt  S.  Maooon." 
On  the  back  of  the  cheek  was  written: 
"Payable  ilay  &.  1887.  Henbt  S.  Ma- 
goon." The  oomplHint  alleges  that  when 
such  check  was  given  the  plaintiff  was  and 
still  is  a  duly-organized  corporation  under 
the  laws  of  this  state;  that  the  check  was 
given  to  the  payee  therein  named  as  treas- 
urer thereof;  ttiat  the  plaintiff  is  tbe  holder 
and  owner  of  the  check;  that  payment  there- 
of was  demanded  of  said  bank  on  May  3, 
1887,  and  the  tmnk  refused  to  pay  tbe  same; 
and  that  the  check  was  duly  protested  for 
non-payment  May  4,  1887,  and  notice  there- 
of forthwith  given  tbe  defendant.  On  tbe 
trial  of  the  cause  the  plaintiff  proved  by  un- 
disputed evidence  all  tbe  above  allegations  of 
the  complaint,  and  proved,  further,  that  the 
check  was  given  for  and  on  account  of  the 
plaintiff,  and  that  payment  tliereof  was  re- 
fused by  the  l)ank  pursuant  to  directions 
given  it  by  the  defendant.  When  tbe  plain- 
tiff rested  its  case  the  defendant  moved  for  a 
nonsuit,  which  motion  was  denied  by  the 
court. 

Tbe  answer  of  defendant  alleges  generally 
want  of  consideration  for  tbe  check  in  suit, 
and  also  payment  thereof  by  the  tender  of  a 
certain  bond  wbicli  tbe  plaintiff  agreed  to  re- 
ceive as  such  payment.  The  answer  then 
proceeds  to  allege  an  agreement  by  the  plain- 
tiff with  the  defendant  to  erect,  at  its  own 
expense,  a  monument  to  the  deceased  s<d- 
diers  and  sailors  of  La  Fayette  county, 
whether  of  the  war  of  the  Etebellion,  or  the 
Bevolutionary  war,  or  the  last  war  with 
Great  Britain,  or  the  Mexican  or  Black 
Hawk  war,  which  monument  should  be  suit- 
able and  beautiful,  and  appropriately  in- 
scribed, and  should  oontein  the  names  of 
such  deceased  soldiers  and  sailors;  that  tbe 
plaintiff  further  irrevocably  agreed  that  such 
monument  should  sUnd  in  the  center  of  the 
public  square  in  Darlington,  should  coat  not 
less  than  96,000,  should  be  completed  by  Jan- 
uary 1,  1889,  and  that  plaintiff  should  raise 
and  have  in  its  treasury  on  March  1,  1888, 
96,000  in  money  for  monument  purposes,  on 
or  before  said  March  1, 1888.  It  ia  admitted 
in  the  answer  that  upon  the  faith  of  such 
agreement,  and  not  otherwise,  the  defend- 
ant subs[Til>ed  91,000  to  the  monument  fund, 
and  at  the  request  of  plaintiff  gave  the  check  ^ 
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in  suit  therefor,  but  upon  the  agreement 
that  the  same  should  be  payable  by  the  bond 
of  defendant  conditioned  to  pay  such  sub- 
scription on  or  before  March  1,  1888,  If  by 
that  date  the  plaintiff  had  in  its  treasury 
85,000.  exclusive  of  defendant's  subscription, 
for  the  erection  of  the  monument,  and  if  the 
plaintiff  would  ever  after  adhere  to  and  ful- 
fill all  its  agreements  with  defendant  above 
stated.  It  is  hIsu  alleged  that  such  bond 
was  tendered  to  plaintiff  on  May  3, 1887,  and 
repeatedly  thereafter,  and  the  check  demand- 
ed, but  that  plaintiff  refused  to  accept  the 
bond,  or  surrender  the  check.  It  is  claimed 
that  the  tender  of  the  bond  pursuant  to  such 
agreement  operates  as  a  payment  of  the 
check  in  suit.  The  defendant  offered  testi- 
mony on  the  trial  to  prove  the  agreement  al- 
leged in  the  answer,  and  the  tender  of  the 
bond  and  demand  of  the  check,  as  alleged 
therein,  but  the  court  rejected  the  testimony. 
The  following  additional  facts  are  proved 
by  the  testimony,  mainly  by  that  introduced 
by  the  defendant.  Under  date  of  January 
8, 1885.  the  defendant  addressed  the  follow- 
ing communication  to  the  board  of  super- 
visors of  La  Fayette  county:  "Gentlemen: 
Respecting  the  proposition  to  raise  by  tax 
82,000  from  La  Fayette  county  to  aid  in 
the  erection  of  the  soldiers'  monument  to  the 
memory  of  the  deceased  and  wounded  soldiers 
of  said  county,  I  will,  on  the  receipt  by  the 
Monument  Organization  of  said  sum  of 
92,000,  so  raised  by  tax  from  said  county, 
myself  pay  to  said  organization  01,000  of  my 
funds  towards  the  erection  of  said  soldiers' 
monument:  provided,  that  said  sura  of  82,000 
be  so  raised  by  tax,  and  paid  to  said  monu- 
ment organisation,  within  two  years  from 
this  date.  Henby  S.  Magoon."  On  the 
same  day  the  board  passed  a  resolution  sub- 
mitting to  a  Yote  of  the  electors  of  the  coun- 
ty at  the  ensuing  April  election  or  town 
meeting  the  question  of  raising  by  tax  82,000 
towards  the  erection  of  such  monument; 
81,000  to  be  raised  in  that  year,  and  the  re- 
maining 81,000  to  be  raised  in  1886.  A  ma- 
jority of  tlie  electors  voted  at  such  election 
in  favor  of  such  proposition,  and  the  tax  was 
duly  levied,  collected,  and  paid  into  the  coun- 
ty treasury  pursuant  to  such  vote.  In  No- 
vember, 1885,  the  plaintiff  was  organized  as 
a  corporation.  The  defendant  is  a  signer  of 
the  articles  of  incorporation,  and  upon  its 
organization  became  a  director  for  three 
years,  and  its  presidAt.  On  January  6, 
1887,  the  county  board  of  supervisors,  by 
resolution,  ordered  the  county  treasurer  to 
pay  over  to  the  plaintiff  corporation  the 
82,000  thus  raised,  and  such  treasurer  exe- 
cuted the  order  on  ttie  same  day  by  paying 
that  amount  to  the  treasurer  of  the  plaintiff, 
who  duly  receipted  therefor.  On  the  follow- 
ing day  the  county  treasurer  notified  the  de- 
fendant of  such  payment.  April  6,  1887, 
the  defendant  presented  to  the  plaintiff's 
board  of  directors  the  following  communica- 
tion, signed  by  him:  "To  the  officers,  di- 
rectors, and  members  of    the  La  Fayette 


County  Monument  Corporation,  and  to  said 
corporation:  I,  Henry  S.  Magoon,  in  con- 
forihity  with  and  baaed  upon  the  charter  and 
by-laws  of  said  corporation,  and  the  vote  of 
the  people  and  resol  iition  of  the  county  board, 
and  the  agreement  of  Henry  S.  Magoon  to 
said  county  l>oard,  hereby  subscribe  and  hand 
to  the  treasurer  of  said  corporation  the  sum 
of  one  thousand  dollars  in  money,  to  be  used 
for  the  purposes  of  said  corporation,  in  the 
erection  of  a  soldiers'  monument  in  the  cen- 
ter of  the  public  square  in  the  city  of  Dar- 
lington, on  the  condition  that  the  net  cost  of 
said  monument  and  itS' foundation  shall  not 
be  less  than  86,000;  and  on  the  further  con- 
dition that  the  full  amount  of  86,000  shall  be 
in  the  treasury  of  said  corporation  on  or  be- 
fore March  1,  1888.  And  likewise  that  the 
monument  shall  be  of  approved  design  and 
materials.  And  if  said  amount  of  86,000  is 
not  in  the  hands  of  said  treasurer  by  March 
1, 1888,  then  said  81,000  so  by  me  subscribed, 
and  hereby  paid,  shall  be  at  once  returned 
and  refunded  and  paid  back  to  me,  said 
Henry  S.  Magoon,  by  said  treasurer  and  said 
corporation,  without  default.  Dated,  Dar- 
lington, Wisconsin,  April  6,  1887."  The 
board  approved  of  the  communication,  and 
all  its  conditions.  Thereupon  the  defendant 
made  and  delivered  to  the  plaintiff's  treas- 
urer the  check  in  suit,  and  the  following  re- 
ceipt was  then  signed  by  such  treasurer,  ap- 
proved by  the  board  of  directors,  and  deliv- 
ered to  the  defendant:  "Received  from 
Henry  S.  Magoon  the  sum  of  one  thousand 
dollars,  according  to  the  foregoing  letter,  its 
terms  and  conditions;  and  if  the  sum  of 
86,000  in  money  is  not  in  my  hands  as 
treasurer  of  said  corporation,  belonging  to 
said  corporation,  on  March  1,  1888,  then  the 
said  sum  of  81t000  is  to  be  refunded  to 
said  Magoon  forthwith  by  me,  and  by  said 
corporation."  It  is  recited  in  the  record  of 
the  directors'  meeting  of  April  6,  1887,  that 
the  defendant  handed  such  check  to  the  treas- 
urer on  the  faith  and  condition  that  all  the 
agreements  and  conditions  contained  in  bis 
communication  to  the  board  would  be  faith- 
fully observed  and  carried  out  by  the  plain- 
tiff. The  court  directed  the  jury  to  return  a 
verdict  for  the  plaintiff  for  the  amoant  of 
the  check,  and  interest  thereon  from  May  3, 
1887,  and  the  verdict  was  returned  accord- 
ingly. Subsequently  a  motion  for  a  new 
trial  was  denied  by  the  court,  and  on  Febru- 
ary 24, 1888,  judgment  for  the  plaintiff  was 
entered  pursuant  to  the  verdict.  The  de- 
fendant appeals  from  the  judgment. 

Henry  S.  Magoon,  (AUen  K.  Sushnell, 
Joseph  T.  Mills,  and  Montgomery  M.  Coth- 
ren,  of  counsel,)  for  appellant.  OrUm  <C  0»- 
bom,  for  respondent. 

Lton,  J.,  (<^fter  stating  tJu  facts  as 
above.)  1.  We  cannot  donbt  that  the  trans- 
actions between  the  parties  of  April  6,  1887, 
evidenced  by  the  communication  of  the  de- 
fendant to  the  plaintiff  corporation,  and  the 
receipt  which  was  approv/ed^^a(^(fegted  by 
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the  defendant,  (both  of  which  will  be  found 
in  the  foregoing  statement  of  facts,)  show 
conclusively  that  the  check  in  suit  was  given 
and  received  as  a  payment  of  the  defendant's 
subscription  to  the  monument  fund.  The 
language  of  the  defendant  to  the  plaintiff  in 
sach  communication  is:  "I,  Henry  S.  Ma- 
goon,  •  *  *  hereby  subscritte  and  hand 
to  the  treasurer  of  said  corporation  one  thou- 
sand dollars  in  money,  to  be  used,"  etc.,  and 
that  of  the  receipt  is:  "Received  of  Henry 
S.  Mxgoon  the  sum  of  one  thousand  dollars, 
according  to  the  foregoing  letters, "  etc.  It 
is  therefore  a  receipt  for  91,000  in  money. 
We  cannot  conceive  how  the  parties  could 
have  expressed  in  stronger  terms' their  in- 
tention that  the  cbeclc  was  given  and  re- 
ceived as  money,  and  hence  that  it  paid  the 
defendant's  subscription  as  effectually  as 
though  the  payment  had  actually  been  made 
in  cash.  Had  the  plaintiff  brought  an  ac- 
tion upon  the  subscription  instead  of  the 
check,  we  think  a  defense  that  the  subscrip- 
tion had  been  paid  would  be  proved  by  the 
transactions  of  April  6,  1887.  Possibly  this 
view  of  the  case  removes  from  it  the  ques- 
tion whether  there  was  a  valid  consideration 
for  the  subscription,  but  it  is  deemed  proper 
to  determine  that  question. 

2.  The  communication  of  January  8, 1885, 
addressed  by  the  defendant  to  the  board  of 
supervisors  of  La  Fayette  county,  was  a 
conditional  subscription  to  the  monument 
fund.  The  county  performed  all  the  condi- 
tions prescril)ed  therein  by  the  defendant 
within  the  required  time.  The  defendant 
not  having  withdrawn  his  proposition  to  the 
county,  his  subscription  thereupon  became 
absolute.  The  raising  of  the  82,000  by  the 
comity  by  tax,  and  the  payment  thereof  to 
the  plaintiff  corporation,  is  a  good  considera- 
tion for  the  defendant's  subscription.  This 
has  been  held  in  numerous  cases  in  this  court 
and  elsewhere,  and  really  is  elementary  doc- 
trine. In  Latbrop  v.  Knapp,  27  Wis.  214, 
the  prevailing  opinion  by  Dixon,  C.  J.,  goes 
furthfr,  and  asserts  the  rule  to  be  that,  where 
several  persons  mutually  promise  to  contrib- 
ute to  a  common  object,  the  promise  of  each 
is  a  good  consideration  for  the  promise  of 
each  of  the  others.  The  present  chief  jus- 
tice filed  an  opinion  holding  the  above  rule 
too  broad.  He  said,  however:  "I  concede 
that  tlie  doctrine  is  well  established  that 
where  such  advances  have  been  made  or  ex- 
penses and  liabilities  incurred  by  others,  upon 
the  credit  of  such  a  subscription,  before  any 
notice  of  a  withdrawal,  then  it  becomes  oblig- 
atory and  binding  upon  the  promisor,  al- 
though he  may  not  have  derived  any  pecun- 
iary advantage  from  the  enterprise."  The 
subscription  of  the  defendant  in  tlie  present 
case  is  within  the  qualified  rule  laid  down  in 
the  latter  opinion.  The  subject  is  so  fully 
discussed  in  both  opinions  in  Lathrop  v. 
Knapp  that  further  consideration  of  it  here 
is  uncalled  for.  It  must  be  held  that  the  de- 
fendant's subscription,  as  well  as  the  check 
in  suit,  is  supported  by  a  valid  consideration. 


3.  The  testimony  offered  by  defendant  to 
prove  the  agreement  to  accept  a  bond  in  place 
of  the  check  in  suit,  and  to  surrender  the 
check,  also  t«  prove  a  tender  of  the  bond  and 
demand  of  the  check  by  defendant,  as  alleged 
in  the  answer,  was  properly  rejected.  There 
is  no  claim  of  any  fraud  or  mistake  in  the 
written  instrument  which  evidences  the  con- 
tract of  the  parties  of  April  6,  1887,  and 
hence  parol  proof  is  not  admissible  to  vary  or 
add  to  the  contract  thus  expressed  in  writing. 
This  has  been  so  frequently  and  so  uniformly 
held  by  this  court,  and  is  so  thoroughly  well 
settled,  that  it  is  quite  unnecessary  to  cite 
adjudications  upon  the  subject. 

4.  The  failure  to  raise  $6,000  for  the  mon- 
ument fund  by  March  1,  1888,  (if  such  fail- 
ure has  occurred,)  is  not  a  defense  to  this 
action,  although,  had  the  action  been  pend- 
ing after  that  date,  such  failure  might,  per- 
haps, have  been  interposed,  by  leave  of  court, 
as  a  counter-claim  arising  puis  darrein  con- 
tiniiance,  provided  the  stipulation  between 
the  parties  in  that  behalf  is  valid  and  bind- 
ing upon  the  plaintiff, — a  propoeition  not 
here  determined.  On  the  hypothesis  that  it 
is  a  valid  condition,  it  need  only  be  said  of  it 
that  it  is  in  the  nature  of  a  condition  subse- 
quent, which  could  not  have  been  broken 
until  long  after  the  check  became  payable  by 
its  terms,  and  after  judgment  actually  recov- 
ered upon  it.  Until  such  breach  the  rightof 
action  upon  the  check  was  as  complete  and 
perfect  as  though  no  such  condition  existed. 
Thus,  in  ejectment  by  a  grantee  of  land  who 
holds  his  title  upon  condition  subsequent 
against  his  grantor,  who,  before  breach  of 
the  condition,  has  evicted  him,  the  unbroken 
condition  subsequent  is  not  available  to  the 
defendant  either  as  a  defense,  or  in  abate- 
ment of  the  action.  All  the  defendant  stip- 
ulated for  was  that,  in  case  of  a  breach  of  the 
condition,  the  same  sum  should  be  refunded 
to  him, — not  the  same  money,  or  the  same 
check.  Hence  the  law  of  bailments,  invoked 
by  the  defendant,  has  no  application  to  the 
case.  It  is  believed  that  the  foregoing  views 
cover  the  whole  case,  and  that  they  neces- 
sarily result  in  an  affirmance  of  the  judg- 
ment. 

5.  It  has  already  been  suggested  that  if 
the  condition  contained  in  the  contract  be- 
tween tht4  parties  of  April  6,  1887,  is  valid, 
and  if  there  has  been  a  breach  thereof,  the 
defendant  can  recover  of  the  plaintiff,  in  any 
proper  action  or  proceeding,  the  amount  paid 
upon  his  subscription.  In  such  oase,  the 
judgment  herein  not  having  been  paid,  it 
would  be  against  equity  and  good  conscience 
to  require  the  defendant  to  pay  it.  Under 
tbe  old  practice  he  could,  probably,  be  re- 
lieved of  the  judgment  by  a  suit  in  equity  to 
restrain  its  collection.  But,  if  entitled  to 
relief,  the  present  practice  gives  him  a  sim- 
pler and'  more  summary  remedy;  that  is,  by 
a  motion  to  the  circuit  court,  upon  a  proper 
showing,  to  discharge  the  judgment.  If  such 
a  motion  be  made  <uter  the  cause  shall  have 
been  remitted  to  that  court,  and  the  defend- . 
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ant  can  satisfy  the  court  tliat  such  condition 
Is  a  valid  and  binding  one  upon  ttie  plaintiff, 
and  that  it  has  been  broken,  and  the  defend- 
ant shall  pay  the  costs  of  this  action,  we 
think  the  motion  should  be  granted.  If  the 
circuit  court  should  be  of  the  opinion  that 
the  condition  is  invalid  because  not  a  part  of 
the  original  subscription,  and  because  the 
county  of  La  Fayette  is  npt  a  party  thereto, 
or  for  any  other  reason,  the  motion  witl  nec- 
essarily be  denied.  We  leave  the  drcnlt 
ooart  to  pass  upon  the  question  above  sug- 
gested, without  intimating  any  opinion  as  to 
how  it  should  be  determined. 

Since  the  argument  of  this  appeal,  and 
since  the  foregoing  opinion  was  prepared,  the 
memiiers  of  this  court  have  learned  with  pro- 
found regret  that  the  al>le  and  scholarly  de- 
fendant, who  bad  long  been  an  honored  and 
prominent  member  of  the  bar  of  this  court, 
has  departed  this  life.  It  is  necessary,  how- 
ever, in  order  to  facilitate  the  settlement  of 
his  estate,  that  judgment  should  be  entered 
upon  this  appeal.  The  judgment  of  the  cir- 
euit  court  Is  therefore  affirmed  as  of  Febru- 
ary 19, 1889,  that  being  the  day  on  whicb  the 
cans*  was  argued  in  this  court. 


Hass  tr.  Caup  et  al. 

(Supreme  Court  of  Minnesota.  April  8,  18S9.) 
Nbootiablb  Inbtbuxxntb — Ububt. 

The  testimony  In  this  action,  whioh  was  brought 
to  recover  upon  a  promissory  note  alleged  by  the 
defendants  to  have  been  usurious,  examined,  and 
found  to  have  justified  the  order  of  the  trial  court 
directing  a  verdiot  for  plaintUL 

{SyllabuM  by  the  Court.) 

Appeal  from  district  court,  Hennepin 
oonnty;  Lochben,  Judge. 

Btoeker  A  Matehan,  for  appellants.  Fnd 
Ecus,  Jr.,  and  John  H.  Randall,  {A.  J. 
Shores,  of  connsel,)  for  respondent. 

CoLints,  J.  Action  upon  a  promissory 
note  made  by  defendant  Baker,  payable  to 
the  order  of  defendant  Camp;  by  him  sold, 
indorsed,  and  made  payable  before  maturity 
to  the  order  of  plaintiff's  son ;  by  him  sold, 
indorsed,  and  made  payable  to  plaintiff  be- 
fore maturity,  it  is  alleged,  and  (upon  the 
testimony)  ranst  be  assumed.  The  defense 
is  usury.  The  answer  sets  forth  a  corrupt, 
unlawful,  and  usurious  contract  and  agree- 
ment l)etween  defendant  Camp  and  plain- 
tiff, through  his  son  and  duly-authorized 
agent,  by  which  it  was  agreed  that  for  the 
loan  and  forbearance  of  a  certain  sum  of 
money  plaintiff  should  receive  and  retain, 
and  Camp  should  pay  and  allow,  a  stipulated 
Sum  as  interest,  largely  in  excess  of  the  rate 
permitted  by  statute  fur  the  use  and  furt)ear- 
ance  of  money;  that  the  note  in  question  was 
executed  by  Baker  without  consideration  for 
Camp's  accommodation  solely,  which  fact  was 
known  by  plaintiff  before  and  at  the  time  he 
made  and  entered  into  the  corrupt  and  usuri- 
ous agremnent,  as  well  as  by  his  sou,  the  agent 
afor^iid;  and  that  tlie  pretended  purchase 


and  transfer  of  the  note  by  the  son  was  and 
is  a  fraud,  pretense,  and  scheme,  entered  in- 
to by  said  father  and  son,  for  the  sole  pur- 
pose of  evading  the  law  fori>idding  the  tak- 
ing of  a  greater  rate  of  interest  than  10  per 
centum.  The  evidence  Introduced  by  the 
defendants  under  this  answer  fell  far  short 
of  sustaining  its  allegations,  and  the  court 
was  fully  justified  in  directing  a  verdict  for 
the  plaintiff  for  theamount  of  the  note.  It 
is  not  a  case,  as  argued  by  the  appellants,  in- 
volving the  good  faith  of  the  alleged  sale  and 
indorsement  of  the  note  by  yonng  Hass  to 
his  father,  the  plaintiff.  The  defense  inter- 
posed by  the  answer  is  that  plaintiff,  by  his 
son  and  agent,  entered  into  the  corrupt  con- 
tract, by  which  lie  was  to  receive  and  de- 
fendants were  to  pay  an  usurious  rate  of  in- 
terest. But,  if  the  bona  ftde»  of  the  transfer 
and  Indorsement  were  in  issue,  there  is  a 
total  failure  on  defendants'  part  to  show 
that  plaintiff  did  not,  as  he  testifies  and  as  is 
presumed  from  the  indorsements,  obtain  the 
note  in  the  ordinary  course  of  business,  be- 
fore maturity  and  for  valne,  unless  we  give 
weight  to  the  fact  that  bis  vendee  was  a  son 
who  bad  on  one  or  two  prior  occasions,  at 
the  request  of  parties  who  wished  to  hire 
money,  successfully  applied  to  his  father  for 
the  desired  amounts.  It  is  true  that  the  cir- 
cumstances, under  which  alleged  usurious 
loans  are  made,  frequently  tend  to  lay  bare 
and  expose  an  illegal  and  corrupt  bargain, — a 
scheme  and  subterfuge  by  which  an  attempt 
is  made  to  escape  the  penalties  preecrilied  by, 
statute.  There  is  no  device  on  the  part  of 
(he  money-loaner  which  cannot  \m  investi- 
gated in  order  to  ascertain  the  facts.  A  pre- 
ponderance of  evidence  is  required,  however, 
as  in  all  civil  actions,  to  pronounce  the  trans- 
action dishonest  and  fraudulent.  Lukens  v. 
Hazlett,  37  Minn.  441.  35  N.  W.  K^.  265. 
The  circumstances  must  be  of  such  a  ctiar- 
acter  as  to  l>eget  something  more  tangible 
than  a  mere  suspicion  that  the  transaction 
is  colorable  and  usurious.  In  reading  the 
testimony  here,  it  might  possibly  be  mis- 
trusted that  the  son  was  acting  as  the  plain- 
tiff's agent  when  negotiating  for  the  note, 
but  a  full  belief  that  he  was  such  agent  would 
not,  of  itself,  justify  a  verdict  for  defendants. 
Acheson  v.  Chase,  28  Minn.  211.  9  N.  W. 
Rep.  734;  Jordan  v.  Humphrey,  31  Minn. 
495, 18  N.  W.  Rep.  450;  Strait  v.  Frary.  33 
Minn.  194,  22  N.  W.  Rep.  295.  The  order 
refusing  a  new  trial  is  affirmed. 


Davenport  v.  Board  of  County  Commis- 
sioners. 
(Suyrtme  Court  of  Mlrnieiota.    April  S,  1880.) 

ClBRK  or   COUBT — COHPBSSiLTIOir. 

Under  the  provisions  of  seution  i,  a.  408,Sp. 
Laws  1881,  the  clerk  of  the  district  court  for  Hen- 
nepiD  county  is  not  entitled  to  a  per  diem  com- 
pensation for  the  period  of  time  he  or  hto  deputies 
are  employed  in  copying  the  list  of  delinquent 
taxes  upon  real  estate,  and  in  entering  judgment 
against  each  parcel  mentioned  in  said  list,  as  by 
law  required. 

{Syllabus  by  the  Conrti     ,^,^n\^ 
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Appeal    from    district   court,    Hennepin! 
eountj;  Locrben,  Judge. 

Janus  O.  Pierce,  for  appellant.  Frank  F. 
Davtg,  for  respondent. 

COLUNS,  J.  The  defendant  board  haying 
refused  to  allow  a  per  diem  compensation  to 
plaintiff  for  services  rendered  by  his  depu- 
ties while  he  was  clerk  of  the  distilct  court, 
in  copying  the  list  of  delinquent  taxes  upon 
real  estate  in  his  county  for  the  year  1880, 
and  In  entering  judgment  against  each  par- 
cel mentioned  in  said  list,  as  required  by 
law,  he  appealed  to  the  district  ooort,  claim- 
ing three  dollars  a  day  for  tlie  time  actually 
consumed  by  his  deputies  in  doing  said  work. 
There  was  no  contention  over  the  facts  in 
the  trial  ooort,  which  directed  judfruient  for 
defendant  board.  The  statute  which  we  are 
asked  to  construe  as  authorizing  this  allow- 
ance is  a  part  of  section  2,  c.  408,  Sp.  Laws 
laSl,  a  chapter  fixing  and  astabUshing  the 
fees  and  compensation  of  certain  olflcers  in 
Hennepin  county.  The  particular  portion 
involved  is  almost  wrhatim  that  passed  upon 
by  this  court  in  Armstrong  v.  Commission- 
ers; 25  Minn:  S44,  and  for  that  reason  need 
not  be  quoted  at  lengrth  here.  We  also  find, 
upon  examination  of  the  flies,  it  not  clearly 
appealing  from  the  opinion,  that  the  serv- 
ices now  under  consideration  are  of  the  ex- 
act character  of  a  part  of  those  for  which 
payment  was  asked  in  that  case  and  refused; 
the  difference  in  the  actions  being  tliat  tiiis 
appellant  demands  compensation  at  ttie  rate 
of  three  dollars  a  day,  while  Mr.  Armstrong 
claimed  the  fees  per  description  provided  by 
statute  for  the  entry  of  tax  judgments.  By 
the  terms  of  the  act  of  1881,  which  furnishes 
an  exclusive  role  for  determining  the  appel- 
lant's compensation  in  this  hs  well  as  other 
matters,  the  clerk  is  allowed  three  dollars  per 
day  "for  attending  court,"  and  such  allow- 
ance is  "in  full  of  all  compensation,  fees,  or 
allowances  in  suits  or  proceedings"  in  which 
tiie  county  or  state  is  a  party.  The  law  fur- 
ther provides  for  the  imposition  of  the  fees 
lixed  by  law  on  each  description  for  the  en- 
try of  the  judgments,  and  that  the  same, 
when  collected,  shall  go  into  tbecoanty  treas- 
ury. 

The  appellant  concedes  the  right  of  the 
legislature  to  require  of  him  the  performance 
ot  certain  oiBcial  duties  without  specific  com- 
pensation therefor,  and  the  statute  seems  to 
consider  that  a  per  diem  of  three  dollars  for 
"attending  oourt"  Is,  in  a  measure,  payment 
for  these  particalar  services,  which  are  other- 
wise unprovided  for.  The  query  is,  when  is 
the  clerk  in  attendance  upon  court  f  Evi- 
dently at  no  time  when  the  court  is  not  in 
session.  The  appellant  contends  that  when- 
ever the  judge  of  the  court  sits  fertile  trans- 
action of  business  there  is  a  session  of  the 
court;  that  as,  under  our  system  of  practice, 
all  judgments  of  the  court  are  entered  by  the 
clerk,  be  is  a  component  part;  that  when- 
ever and  wherever  be  sits,  for  the  purpose 
of  entering  a  judgment,  the  court  itself  is  in 


session ;  and  hence  that,  on  each  of  the  days 
appellant's  deputies  were  engaged  upon  these 
tax  judgments,  there  was  a  session.  It  is 
not  necessary  fbr  us  to  attempt  to  say  with 
preciseness  just  when  a  court  is  or  is  not  in 
session.  We  are  only  required  in  this  case 
to  state  when  the  clerk  is  in  attendance  up- 
on it.  If  the  plaintiff  is  right  in  his  views, 
however,  the  court  is  in  session  whenever 
its  clerk,  of  his  own  volition,  without  regard 
to  the  judge,  sees  (it  to  enter  a  judgment  in 
any  action  or  proceeding,  ex  parte  or  other- 
wise; for  which  he  may,  in  addition  to  bis 
fees,  assess  and  collect  a  per  diem  of  three 
dollars  for  "attending"  upon  himself.  Such 
an  absurdity  was  not  contemplated  by  the 
makers  of  tlie  law.  The  attendance  provii^ 
ed  for  is  well  understood  and  recognized.  It 
is  for  such  periods  of  time  as  the  court  may 
be  actively  engaged  in  the  bearing  of  cases 
of  which  minutes  should  be  kept,  and  about 
which  there  are  many  duties,  such  as  select- 
ing jurors,  swearing  witnesses  and  otBcers, 
receiving  and  entering  verdicts,  to  be  per- 
formed by  the  clerk,  and  for  which  he  is  or 
should  be  paid  his  fees  by  the  parties  to  the 
litigation.    Order  affirm^. 


State  ex  ret.  KrrcHUii  v.  St.  Paul.,  M.  ft 
M.  Ry.  Co.  et  al. 

(Supreme  Court  of  Minnesota.  April  9,  1889.) 
CiattiBRS— Statutes— Rbpial. 

Subdivision  a  of  section  8,  c.  10,  Oen.  Laws  1887, 
being  a  part  of  an  act  entitled  "An  act  to  regulate 
oommon  oartleta,  and  creating  the  railroaa  and 
warelioase  oommission  of  the  state  of  Uinnesota, 
and  defining  the  duties  of  snch  commission  in  re- 
lation to  common  carriers, "  Is  inconsistent  with 
and  so  far  supersedes  section  1,  c.  14,  Oen.  Laws 
1887,  known  as  the  "Freedom  of  Trafflc  Act, "  as  to 
operate  as  a  repeal  of  said  section. 

(Syliabue  by  the  Court.) 

Appeal  from  district  oourt,  Orant  county; 
Browm,  Judge. 

Action  against  the  St.  Paul,  Minnei^Mlis 
A  Manitoba  Railway  Company  and  the  Min- 
neapolis &  Pacific  Railway  Company  for  ma>^ 
damtu.  Judgment  was  rendered  against 
the  defendants,  and  they  appeal. 

9eo.  Ketchum  and  M.  B.  Clapp,  Atty. 
Gen.,  for  the  State.  M.  D.  Orover,  for  St. 
Paul,  Minneapolis  &  Manitoba  Railway  Com- 
pany. /.  D.  Springer,  for  Minneapolis  A 
Pacific  Railway  Company. 

Collins,  J.  Action  of  mandamus  to  com> 
pel  the  defendant  railway  companies  to  con- 
nect their  respective  lines  of  road  at  a  place 
of  crossing  in  Grant  county.  The  defend- 
ants appeal  from  an  order  of  the  court  refus- 
ing a  new  trial,  and  from  a  judgment  re- 
quiring them  "to  immediately  provide  am- 
ple facilities  for  transferring  cars  from  their 
respective  tracks,  one  to  the  other,  at  the 
crossing  or  intersection  "  speci  Bed.  The  pro- 
ceed! ng  is  under  the  provisions  of  chapter  14, 
Gren.  Laws  1887,  generally  known  as  the 
"Freedom  of  Tratfic  Law,"  and  was  brought 
upon  the  relation  of  the  county  attorney  of 
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said  county;  it  being  made  his  duty  by  sec- 
tion 5  of  said  chaptw  to  prosecute  all  offend- 
ers, and  to  enforce,  by  proceedings  in  court, 
all  of  the  provisions  and  penalties  of  the  act. 
The  defendants  contend  and  rest  their  case 
upon  three  propositions.  Insisting  that,  if 
either  be  sustained,  the  order  and  judgment 
from  which  they  appeal  must  be  reveraed. 
They  allege — Firati  that  the  act  in  quration 
was  not  legally  and  constitutionally  passed 
by  either  senate  or  house;  second,  that,  if  it 
sliould  be  declared  properly  passed,  it  was  re- 
peiiled  at  the  same  legislative  session  upon 
the  passage  of  an  act  entitled  ''An  act  to 
regulate  common  carriers,  and  creating  the 
railroad  and  warehouse  commission,  *  *  * 
and  defining  the  duties  of  such  commission 
in  relation  to  common  carriers,"  now  chapter 
10,  Gen.  Laws  1887;  and.  third,  that,  if 
legally  passed  and  not  repealed,  the  law  is 
unconstitutional. 

It  must  be  admitted  that,  if  there  be  merit 
in  either  of  these  positions,  the  appellants 
are  right,  and  the  judgment  cannot  stand. 
The  only  one  of  these  assertions  which,  in 
our  opinion,  we  need  to  consider  at  this  time, 
is  in  regard  to  the  repeal  of  chapter  14,  under 
which  this  proceeding  was  instituted,  by 
chapter  10,  before  mentioned.  From  the 
Session  Laws  and  the  record  before  us  it  ap- 
pears that  the  freedom  of  traffic  act  was 
presented  early  in  the  legislative  session,  as 
senate  file  46,  whUe  the  bill  in  regard  to  com- 
mon carriers  was  introduced  near  the  close 
of  the  session,  as  senate  file  557  The  first 
named  met  with  much  opposition,  and  some 
reverses,  but  was  passed  shortly  before  the 
adjournment  and  received  the  governor's  ap- 
proval March  5th.  The  latter  (chapter  10) 
was  approved  two  days  later,  March  7th.  It 
is  of  common  history  that  tlie  subject-matter 
found  in  and  covered  by  it  had  been  exhaust- 
ively discussed,  during  the  session,  in  com- 
mittee and  upon  the  door  of  each  branch  of 
the  legislature,  while  the  members  had  under 
consideration  the  many  bills  which  had  been 
introduced  designed  to  cover  the  same 
ground,  and  which  bad  been  advanced  to 
various  stages  upon  the  calendars;  and  that 
chapter  10,  as  finally  pnssed,  is  the  result  of 
the  earnest  conferences  of  those  who  were 
specially  devoted  to  legislation  of  that  char- 
acter. The  policy  of  the  state  In  committing 
a  general  supervision  of  railways  to  a  board 
of  commissioners  whose  duties  are  definitely 
specified,  and  in  whom  great  power  and  au- 
thority is  confided,  seems  clearly  manifested, 
and  made  a  conspicuous  feature  of  the  act. 
The  design  seems  to  have  been  to  vest  in  the 
persons  who  might  occupy  the  very  responsi- 
ble positions  created  by  the  law,  ample  power 
to  promptly  and  with  little  circumlocution  ex- 
amine and  adjust  such  complaints  as  might 
be  made  by  the  patrons  of  these  vast  corpora- 
tions in  regard  to  the  management,  the  busi- 
ness facilities  afforded,  and  the  rates  charged 
by  tliem  for  the  transportation  of  passengers 
and  freight.  The  necessity  of  such  an  act, 
and  the  right  of  the  people  to  legislate  in 


reference  to  the  matters  therein  embraced, 
cannot  now  be  questioned.  As  was  well 
said  in  State  v.  Railway  Ck).,  S7  N.  W.  Bep. 
782,  the  question  was  settled  "in  accordance 
with  public  policy  and  public  necessity;  for 
no  modern  civilized  community  could  long 
endure  that  their  public  highway  system 
should  be  in  the  uncontrolled,  exclusive  use 
of  private  owners.  The  only  alternative  was 
either  governmental  supervision  or  govern- 
mental ownership."  This  law  superseded 
others  in  regard  to  the  same  subject.  It  not 
only  gave  to  the  board  advisory  powers  of 
the  same  character  as  those  conferred  by  the 
federal  congress  upon  the  commissioners  ap- 
pointed to  carry  out  the  provisions  of  the 
"Interstate  Commerce  Act,"  but  it  went 
much  further,  and  authorii.ed  that  a  scliedule 
of  rates  for  transportation  might  be  fixed  by 
which  tlie  roads  should  be  guided,  and  that, 
when  so  fixed,  the  action  of  the  board  should 
be  final  and  conclusive.  State  y.  Bailway  Ck>., 
supra;  Transfer  Co.  v.  Warehouse  Commis- 
sion. 39  N.  VV.  Bep.  150.  In  these  facts,  and 
in  granting  to  the  board  such  unlimited  and 
exclusive  authority,  and  in  specifying  so  mi- 
nutely the  powers  and  privileges  it  possessed 
and  could  exercise,  we  find  abundant  evi- 
dence that  it  was  the  intent  and  purpose  of 
the  law-makers  to  confide  to  the  sound  dis- 
cretion and  good  judgment  of  its  members, 
the  rights  and  welfare  of  the  people,  as  well 
as  the  interests  and  prosperity  of  the  corpora- 
tions. We  nowhere  discover  a  design  to 
cripple  the  roads,  or  a  disposition  to  demand 
of  tliero  unreasonable  things,  but  there  clearly 
and  unmistaltably  appears  a  determination  to 
provide  for  a  supervision  and  control  of  the 
management,  so  that  the  public  should  not 
be  oppressed  by  unjust  discriminations,  un- 
equiil  rates,  and  unfair  restrictions,  and  that 
ample  facilities  should  be  afforded  for  the 
transaction  of  business. 

From  this  it  is  manifest  that  there  was 
uppermost  in  the  minds  of  the  legislators  a 
desire  to  reduce  the  various  laws  then  exist- 
ing, relating  to  the  riglits  and  duties  of  com- 
mon carriers,  to  a  comprehensive  system, 
and  an  idea  to  secure  a  speedy  enforcement 
of  the  system  by  and  through  a  commission 
consisting  of  but  three  men,  prohibited  from 
engaging  in  other  business,  and  whose  chief 
legal  adviser  should  be  the  attorney  general 
of  the  state.  Keeping  this  in  mind,  we  pass 
to  an  examination  and  comparison  of  such 
sections  of  these  two  enactments  as  seem  to 
have  a  bearing  upon  this  case.  Section  1,  c. 
14,  provides  that  all  railway  companies  in 
the  state  shall  provide  ample  facilities  "for 
transferring  cars  from  their  track  to  any 
other  joining,  crossing,  or  intersecting  rail- 
way track,"  except  in  special  cases,  which 
cases  may  be  determined  by  the  board  of 
commissioners ;  which  board  had,  in  fact,  ex- 
isted in  this  state  for  several  years  prior  to 
the  introduction  and  passage  of  the  law.  In 
subdivision  a,  §  3,  c.  10,  we  find  it  declared 
that  "all  common  carriers  subject  to  the  pro- 
visions of  this  act  shall,  according  to  ttieir 
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respective  powers,  provide  at  the  point  of 
connection,  crossing,  or  intersection  iimple 
facilities  for  transferring  cars"  from  ttieir 
traclcs  to  tliose  of  a  connecting,  crossing, 
or  intersecting  road.  Ttie  subdivision  goes 
further,  and  provides  for  the  accomnioclation 
and  transfer  of  passengers  and  freight,  and 
the  interchange  of  tr^c  at  such  points, 
without  discrimination  in  rates  or  charges. 
The  design  of  both  of  these  enactments  is  to 
compel  intersecting  roads  to  connect  in  the 
usual  manner,  by  spur  traclcs  and  switches. 
It  may  be  admitteid  that  under  chapter  14 
this  is  made  imperative,  unless  an  exception 
be  granted  by  the  railroad  commissioners, 
and  that  under  chapter  10  the  duty  is  de- 
pendent upon  the  action  of  the  board,  when 
complaint  is  made  that  ample  facilities  for 
transfer  are  withheld  at  any  particular  point. 
It  makes  but  little  difference,  practically, 
whether  it  be  determined  that  both  or  but 
one  of  these  independent  sections  be  declared 
the  law,  for  in  any  case  the  final  determina- 
tion is  with  the  board  of  railway  commis- 
sioners. In  the  one  instance  the  intersect- 
ing roads  deuiand  to  be  excepted  from  the 
operation  of  the  act  as  provided  by  section  1, 
c.  14;  in  the  other,  complaint  is  made,  and 
the  board  investigates  the  alleged  grievance, 
as  they  would  any  other,  and  then  determine 
what  the  public  interests  require.  The  sub- 
division of  section  3.  c.  10,  is  not  only  as  ef- 
fectual upon  the  point  involved  here,  but  is 
more  in  detail,  and  more  comprehensive,  of 
more  real  value  to  the  people,  than  the  other. 
It  is  also  in  harmony  with  the  system  adopted 
by  the  state,  before  referred  to,  upon  the  sub- 
ject of  railway  supervision  and  regulation. 
For  these  reasons  we  give  no  weight  to  the 
BOggestion  of  counsel  for  the  respondent  that 
the  difference  in  these  acts  possesses  great 
significance.  Passing,  without  considering, 
other  sections  of  chapters  10  and  14,  much 
the  same,  althoagh  diifferently  worded,  we 
find  that  by  the  terms  of  section  5,  c.  14,  the 
duty  of  enforcing  the  freedom  of  traflSo  act 
is  cast  upon  each  county  attorney  in  the 
state,  should  the  offense  be  committed  in 
each  county,  and  no  other  officer  has  any  au- 
thority in  the  premises.  He  is  directed  to 
institute  proceedings  against  the  offender  in 
the  name  and  at  the  expense  of  the  state. 
Over  this  prosecution,  whether  it  be  to  en- 
force the  provisions  and  compel  the  connec- 
tions, or  to  inflict  and  recover  the  penalties 
prescribed  by  sections  4  and  6.  the  railway 
commissioners  have  no  control,  and  need 
have  no  knowledge. 

As  before  stat^,  the  general  law,  (chapter 
10,)  covering  this  whole  matter,  makes  the 
attorney  general  of  the  state  ex  officio  the 
law-<^cer  of  the  board,  and  it  is  his  duty  to 
institute  and  prosecute  (section  9.  subd.  h) 
any  and  all  suits  which  the  commissioners 
may  desire  to  bring.  The  county  attorney 
shall  assist,  when  called  upon,  and,  if  occa- 
sion requires,  additional  legal  talent  may  be 
employed  by  the  coiiimissioneis.  This  sir- 
tion  fully  covers  in  a  brief,  but  complete. 


manner,  every  action  which  is  demanded  by 
public  interests,  and  places  tlie  responsibility 
of  a  prompt  and  thorough  prosecution  in  all 
parts  of  the  state,  when  directed  by  tfie  com- 
missioners, in  the  bauds  of  their  legiil  ad- 
viser, tlie  officer  selected  by  the  people  of  the 
state  for  the  head  of  its  law  department. 
There  is  further  provision  that  all  prosecu- 
tions shall  be  in  the  name  of  the  state,  (ex- 
cept as  provided  in  the  act  or  by  any  law  of 
the  state,)  and  may  be  instituted  in  any 
county  through  wluch  the  line  of  the  offend- 
ing road  may  pass.  Here,  then,  we  have,  if 
both  laws  can  be  pronounced  in  force,  the 
duty  imposed  upon  the  attorney  general  to 
take  charge  and  direct  suits,  and  the  same 
obligation  placed  upon  each  county  attorney. 
In  addition  to  this,  the  latter  is  directed  to 
aid  the  attorney  general  by  one  of  the  acts, 
and  the  board  may  also  in  its  discretion  em- 
ploy other  counsel  to  assist  in  the  proceed- 
ings. Unless  simultaneous  prosecutions  for 
the  same  offense  could  be  maintained,  it  is 
dilBcult  to  see  bow  the  conflicting  rights  of 
counsel  could  be  reconciled,  and  these  legal 
gentlemen  accommodated  in  the  performance 
of  a  statutory  duty.  It  seems  superfluous 
for  us  to  say  that  but  one  proceeding  to  com- 
pel the  construction  of  connecting  tracks 
could  be  maintained  under  the  same  state  of 
facts,  and  that  but  one  action  of  a  criminal 
nature  could  be  permitted  against  the  same 
defendant,  for  the  same  offense. 

We  now  come  to  a  consideration  of  tlie  sec- 
tions in  each  of  these  acts  providing  for  the 
infliction  of  a  fine  in  case  of  a  refusal  or 
neglect  to  conform  to  its  provisions.  By 
section  4,  c.  14,  the  corporation  which  toill- 
fuUy  and  maiieUnuily  refuses  or  neglects  to 
observe  the  act  shall  be  fined,  for  the  first 
offense,  not  less  than /lee  hundred  nor  more 
than  one  tTunuand  dollart,  and  not  less  than 
one  thousand  dollart  tor  the  second  offense. 
Section  6  of  the  same  chapter  makes  any 
railroad  official  toho  toiUfully  and  mali- 
cioutly  refuses  or  neglects  to  comply  with  the 
provisions  of  the  act  guilty  of  a  misdemean- 
or and  subject  to  a-  fine  of  not  less  than  one 
thousand  dollars,  while  all  fines  accruing 
from  an  enforcement  of  the  law  shall  go  into 
the  state  treasury  for  the  benefit  of  thoscfiool 
fund.  By  sectioh  12.  c.  10,  the  corporation, 
and  its  directors  and  officers,  its  receiver, 
trustee,  lessee,  agent,  etc.,  may  be  prosecuted 
for  any  willful  act  prohibited,  or  any  wUlftd 
omission  or  failure  to  comply  with  the  terms, 
or  any  willful  infraction  of  the  law,  and  un 
conviction  shall  be  subject  to  a  penalty  of  not 
less  than  two  thousand  five  hundred  nor 
more  than  five  thousand  dollars  for  the  first 
offense,  and  for  each  subsequent  offense  not 
less  than  five  thousand  nor  more  than  ten 
thousand  dollars,  and  all  moneys  derived  in 
this  way  shall  go  to  the  general  revenue  fund 
of  the  state.    The  italics  are  the  writer's. 

We  find,  therefore,  that  by  virtue  of  the 
provisions  of  one  of  these  acts,  the  county 
attorney  is  alone  authorized  to  conduct  the 
proceedings  which  must  be  instituted  in  the 
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county  in  which  the  law  is  transgressed. 
By  the  other,  the  object,  purpose,  and  meth- 
od being  practically  the  same,  the  board  of 
railway  commissioners,  whose  sole  business 
is  to  investigate  and  regulate  the  conduct  of 
all  railways  in  the  state,  must  first  direct  the 
prosecution,  and  it  is  exclusively  under  the 
control  of  the  attorney  general,  who  may 
bring  the  action  in  any  of  the  counties  trav- 
ersed by  the  track  of  the  offending  corpora- 
tion. A  duty  is  imposed  upon  the  county 
attorney  wholly  inconsistent  with  that  fixed 
in  the  freedom  of  traffic  act.  In  the  one  case 
there  must  be  a  willful  and  malicious  viola- 
tion of  the  law  by  the  coi-poration  before  a 
penalty  attaehesr  and  the  fine  for  the  first  de- 
fense cannot  exceed  91,000;  for  the  second 
it  cannot  be  less  than  $1,000;  or,  in  case  of  a 
willful  and  malicious  violation  of  the  law  by 
a  railway  official,  the  fine  upon  conviction 
shall  not  be  lees  than  01.000.  While  by  vir- 
tue of  the  other  act  (chapter  10)  a  willful 
violation  ot  its  terms  by  a  corporation,  or  by 
a  director,  officer,  receiver,  agent,  etc.,  is 
punished  by  a  penalty  of  not  less  than  02,500 
for  the  first,  and  not  less  than  05,000  for  each 
subsequent,  offense.  There  must  be  a  will- 
ful and  malicious  violation  of  the  law  to 
warrant  conviction,  under  chapter  14,  while 
the  violation  need  be  but  willful  to  authorize 
conviction  under  chapter  10.  The  fines  con- 
templated by  the  "freedom  of  traffic  act"  go 
into  the  school  fund,  while  those  mentioned 
in  the  act  to  regulate  common  carriers,  large- 
ly in  excess  of  the  others,  pass  to  the  credit 
at  the  general  revenue  fund  of  the  state. 
Tlie  latter  law  repeals  all  acts  and  parts  of 
acts  inconsistent  with  it,  and  evidently  man- 
ifests a  fixed  purpose  to  commit  the  subject 
of  railways  and  their  management  into  the 
hand  of  a  cai-ef  ul  and  capable  board  of  com- 
missioners, while  the  other  departs  from  that 
purpose,  and  is  at  variance  with  its  spirit. 
The  rules  of  law  relating  to  repeal  by  impli- 
cation have  been  laid  down  by  this  court  tn 
Moss  V.  City,  21  Minn.  421,  and  other  cases, 
and  are  well  understood.  But  we  thinlc  this 
case  clearly  falls  within  the  principles  estab- 
lished in  Smith  v.  County  of  Nobles,  37  Minn. 
585,  S5  N.  W.  Rep.  383.  We  are  of  the 
opinion  that  subdivision  a,  §  3,  c.  10,  was 
intended  as  a  substitute  for  section  1,  o.  14, 
and  so  far  supersedes  that  it  operates  as  a 
repeal  of  said  section  1.  The  judgment  is 
reversed. 


Weyl  et  al.  v.  Chicago,  M.  Sb  St.  P.  Rt. 
Co. 

ISuprtme  Court  of  Minnetota.    April  9, 1889.) 

Obdikakcb  Requlating  Speso  or  Railway  Trains 
— Accident  at  Cbossino — Bvidskos. 

1.  Enobloch  v.  Railway  Co.,  81  Minn.  403, 18  N. 
W.  Rep.  106,  followed,  upon  the  proof  required  to 
justify  the  declaration  that  the  ordinance  which 
limit*  the  rate  of  speed  of  railway  trains  within 
the  limits  of  the  city  of  St.  Paul  is  void,  because 
in  restraint  of  trade  and  unreasonable. 

3.  Evidence  in  this  case  examined,  and  held  in- 


sDffleient  to  warrant  a  verdict  and  judgment  tor 
plaiDtifls. 
{SyUabua  by  the  Court.) 

Appeal  from  municipal  court  of  St.  Paul; 
ScHooMMAKER,  Special  Judge. 

Action  by  Charles  J.  Weyl  et  al.  against 
the  Chicago,  Milwaukee  Si  St.  Paul  Railway 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals. 

Flandrau,  Squires  <&  CutcJieon,  for  appel- 
lant. Kueffner  «t  Fauntleroy,  for  respond- 
ents. 

CoLLinSt  3.  The  defendant  owns  and  op- 
erates a  line  of  double-track  railway  between 
the  cities  of  St.  Paul  and  Minneapolis.  At 
the  station  called  "Merriam  Park,"  in  the 
first-named  city,  there  is  a  spur  track  run- 
ning west  ai  the  station-house,  terminating 
at  the  east  line  of  Cleveland  avenue,  which 
avenue  crosses  appellant's  tracks  at  light 
angles.  Upon  this  spur  track,  and  near  the 
avenue,  there  stood  10  or  12  box-cars  at  the 
time  of  the  accident  herein  involved.  An 
employ^  of  the  plaintiffs,  driving  a  pair  of 
mules  attached  to  a  lumber-wagon,  attempt- 
ing to  cross  the  tracks  on  Cleveland  avenue, 
was  caught  by  a  locomotive  drawing  the  fast- 
mail  train,  thrown  out  of  the  wagon,  the 
wagon  demolished,  and  the  team  so  fright- 
en^ that  it  ran  away.  From  a  judgment 
based  on  the  verdict  of  a  jury  in  plaintiffs' 
favor  the  defendant  appeals. 

There  is  but  one  question  in  the  ease,  and 
that  is  whether  from  the  admitted  facts,  and 
his  own  version  of  the  affair,  the  employ^ 
was  guilty  of  contributory  negligence,  al- 
though the  appellant  insists  that,  upon  the 
record,  we  should  determine  that  an  ordi- 
nance of  the  city  of  St.  Paul,  introduced  in 
evidence  by  plaintiffs,  which  prohibits  a 
greater  rate  of  speed  than  four  miles  an  liour 
within  the  city  limits,  is  so  manifestly  unnec- 
essary and  unreasonable  as  to  be  void.  The 
question  is  not  before  us.  It  is  true  that  the 
train  which  overtook  plaintiffs'  servant  was 
running,  within  tl>e  limits,  28  miles  an  hour 
at  least,  and  it  is  also  true  that  defendant 
offered  to  show  that  at  least  66  r^ular  trains 
were  running  over  this  line  of  road  each  day 
and  evening;  that  these  trains  carried  upon 
an  average  8,500  people;  that,  in  addition  to 
these  trains,  over  8,000  tons  of  freight  had 
to  pass  every  day;  and  that,  if  the  ordinance 
in  question  and  its  counterpart  in  Minneap- 
olis were  complied  vrtth  by  the  trainmen,  two 
hours  and  ten  minutes  would  be  consumed 
in  making  the  run  from  depot  to  depot,  a  dis- 
tance of  10  miles.  The  offer  was  not  broad 
enough.  This  same  ordinance  was  held  valid, 
prima  facte,  in  Knobloch  v.  Railway  Co., 
31  Minn.  402,  18  N.  W.  Rep.  106.  It  is  not 
so  palpably  and  manifestly  unreasonable  and 
oppressive,  such  an  abuse  of  discretion  and 
arbitrary  exercise  of  the  power  of  the  city 
council,  upon  its  face,  as  would  justify  the 
court  in  setting  it  aside.  An  ordinance  of 
this  character  may  restrain  trade,  and  yet  be 
necessary  and  reasonable  -as  a  police  regula- 
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tiOB.  The  r^id  tiansaction  of  business  bj 
the  nilway  company  may  be  hindered  and 
trammeled  by  an  ordinance  controUiog  and 
regalating  the  rate  of  speed  with  which  rail- 
way tiains  may  be  sent  over  and  through  the 
streets  and  populous  portions  of  our  towns 
and  cities,  but,  when  necessary  for  the  proper 
protection  of  life  and  property,  the  celerity 
and  dispatch  with  whicli  business  may  be  ac- 
complished is  bat  secondary.  Tlie  proposi- 
tion of  counsel  did  not  include  an  oifer  to 
show,  Dor  was  there  any  testimony  tending 
to  prove,  that  the  locality  in  question  was 
sparsely  settled,  and  Its  btreeto  of  such  a 
character  and  so  little  frequented  as  to  render 
the  ordinance  unnecessary,  and  heuce  op- 
pressive and  void.  Upon  the  testimony,  in- 
cluding that  wbidi  could  have  properly  been 
received  under  the  offer,  we  fail  to  see  that  a 
stronger  or  different  ease  than  that  of  Knob- 
loch  V.  Railway  Co.  was  presented.  The 
appellant  admits  that  its  train  was  making 
at  least  28  miles  an  hour  when  the  accident 
occurred.  It  was  therefore  violating  a  pre- 
sumptively valid  oMiiiance,and  mustbelield 
guilty  of  nectigenee. 

Our  next  inqniry  is  as  to  the  alleged  ooo- 
tributory  negligence  of  the  driver  of  the 
tram.  The  train  was  going  west  npoa  tbe 
north  track,  while  the  team  approached  from 
the  south.  So  far  as  appears  from  the  rec- 
ord, there  were  no  obstacles  in  tbe  way.  noth- 
ing to  prevmit  a  clear  view  of  the  tracks  for 
more  than  a  mile  east  of  Cleveland  avenue, 
exeept  some  txux-caia  on  the  side  track,  as  he- 
fore  stated,  and  a  coal-shed;  but  that  the  ap- 
pellant owned  this  shed,  or  was  in  any  way 
responsible  for  its  location,  does  not  appear. 
The  morning  was  ooid,  and  the  mules  upon 
a  stow  trot  us  tiiey  ap^iroached  the  trades. 
One  of  the  plaintiffs  teatifled  that  before  the 
accident  the  animals  had  no  fear  of  the  cars, 
but  would  stand  up  to  any  train,  and  allow 
it  to  go  past  them.  The  driver  states  that 
he  had  them  under  perfect  oonti'ol,  and  as  he 
came  towards  tlie  crossing,  with  which  he 
was  weU  acquainted,  be  looked  three  times 
in  the  direction  ot  the  coming  train,  and  did 
not  see  it;  nor  did  be  hear  any  signals,  al- 
though it  teems  to  be  well  esttihlished  that 
tbe  whistle  was  sounded  at  tbe  usual  place 
east  of  th«  station,  and  the  bell  rung  from 
that  time  until  after  the  collision.  Just  how 
fu  distant  from  the  croasing  the  driver  was 
when  be  irst  inspected  the  tracks  does  not 
clearly  apjiear.  He  was  at  least  60  feet 
away  when  he  looked  a  second  time,  while 
bis  thiid  attempt  was  made  in  the  renr  of  the 
box-cats,  and  at  a  point  where  it  was  impos- 
sible, because  of  the  obstruction,  to  see  any 
portion  of  the  tracks  exeept  such  as  was  di- 
rectly in  his  front.  The  last  effort  made 
was  tiiercfore  useless.  We  are  unable  to  dis- 
cover any  reason  whatsver  for  his  failure  to 
see  the  tnin  from  tbe  places  first  mentioned 
by  the  witni«s.  for  it  was  there  (upon  tbe 
straight  track  which  extended  easterly  from 
tbe  avenue  for  more  than  one  mile)  and  in 
plain  sight,  onless  tiidden  by  some  interven- 


ing object  of  which  no  mention  is  made  in 
the  testimony.  It  would  seem  that  the  driv- 
er must  have  been  inattentive,  or  he  would 
have  observed  the  coming  train  when  look- 
ing the  second  time.  But,  if  we  should  find 
an  excuse  for  apparent  carelessness  in  not 
discovering  its  approach  before  he  drove  be- 
hind tbe  box-cars,  we  are  met  by  the  fact 
that  the  distance  in  a  direct  line  from  these 
cars  to  the  south  or  nearest  rail  of  the  tracks 
used  by  the  train  which  struck  plaintiffs' 
wagon  was  at  least  22  feet,  and  tltat  after 
coming  out  upon  this  space  the  driver  never 
looked  at  all  for  impending  danger.  As  soon 
as  he  passed  the  end  of  the  box-cars,  for  a 
space  of  more  than  22  feet,  (depending  upon 
his  distance  from  the  end  car  when  he 
emerged  from  behind  it,)  he  commanded  an 
unol>8tructed  view  of  the  tracks  for  a  long 
distance  easterly,  and  on  one  of  them  was 
the  train  which  caused  the  mischief.  If, 
then,  he  had  looked,  he  would  or  ought  to 
have  seen  it.  The  remaining  question  is, 
could  his  discovery  at  this  time  have  been  of 
value?  Would  it  have  prevented  the  disas- 
ter? From  where  he  sat  upon  the  wagon  to 
the  end  of  the  pole  did  not  exceed  13  feet. 
The  mules  were  under  full  control,  and  were 
so  accustomed  to  the  cars  that  they  would 
stand  up  to  any  train,  and  allow  it  to  pass 
them.  From  this  imdisputed  testimony,  it 
is  obvious  that  the  team  could  have  been 
halted  easily,  and  with  perfect  safety,  at  a 
distance  of  nine  feet  from  the  tracks  on  whidi 
passed  the  train,  had  the  driver  been  watch- 
ful, and  noticed  it,  when  first  coming  from 
behind  tbe  cara  alleged  to  have  obstructed 
bis  view.  It  is  not  a  case,  it  must  be  ie> 
membered.  where  one  with  a  fractious  team 
finds  himself  suddenly  placed  in  a  situation 
where  it  is  perh^»  safer  to  proceed  and  at* 
tempt  a  crossing  than  to  stop  and  endeavor 
to  retreat,  but  one  wherein  it  seems  clear 
that,  bad  the  dsiver  stopped  his  team  in 
close  proximity  to  the  passing  train,  he 
would  have  done  so  with  the  utmost  safety. 
We  are  of  the  opinion  that,  as  tbe  driver  of 
the  team  contributed  to  appellant's  negli- 
gence, tlie  plaintiffs  ought  not  to  recover. 
JudgOMnt  reversed. 


MtJRRT  V.  BuKRis  et  al. 
{Supreme  Court  of  Dakota.    Feh.  12, 1889.) 

FOKCIBLB   ElKTBT  AKI)  DBTAIVaB— JUBUUICTION — 
EVIDBKCX. 

1.  Justice's  Code  Dak.  {  84,  provides  that  the  ao- 
tion  of  forcible  entry  and  detainer  may  be  main- 
tained "  (J.)  where  the  party  has  bx  force,  Intimi- 
diition,  fraud,  or  stealth,  entered  upon  the  prior 
actual  possession  of  real  property  of  aoother,  and 
detained  tbe  8ame. "  Section  37  provides  that 
<*  when  the  title  to  or  boundary  of  the  real  property 
in  any  wise  cones  In  question,  the  case  shall  be 
certified  to  the  district  court. "  H«i(i,  that  in  or- 
der to  maintain  this  action  the  plaintiff  must  have 
a  general  or  special  title  to  the  premises  sufBclent 
to  give  him  tbe  right  of  possession,  and  tbedefeod- 
aat  must  be  a  mere  trespasser  or  intruder  without 
color  of  right. 

3.  When  the  defendant  in  forcible  entry  and  de- 
tainer pleads  ownerslilp  of  the  premises,  and  of - 
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fen  evidence  to  prove  that  fact,  the  justice  is 
boi^nd  to  cease  all  proceedings  and  certify  the  case 
to  the  district  court ;  and  his  subsequent  judKment, 
on  fdilare  to  certify  the  case,  is  coram  non  ju- 
dice. 

8.  On  trial  in  the  district  court  on  appeal,  where 
the  question  of  title  is  in  issue,  and  the  action  in 
effect  one  of  ejectment,  it  is  error  to  refuse  de- 
fendant's offer  to  prove  prior  possession  and  title, 
and  to  strike  out  similar  evidences. 

4.  Evidence  that  defendant  bad  held  uninter- 
rupted possession  of  the  premises  for  several 
months ;  that  plaintiff  then  took  possession  by  force, 
during  defendant's  absence,  and  sought  to  main- 
tain it  by  force ;  and  that  defendant  brought  eject- 
ment, but  before  the  action  was  determined  re- 
gained peaceable  possession  and  has  ever  since  re- 
tained it, — is  admissible  to  show  the  character  of 
the  possession  relied  upon  by  plaintiff  to  maintain 
the  action. 

6.  Questions  affecting  the  jurisdiction  of  the  trial 
court  may  be  raised  for  the  first  time  in  the  appel- 
late court. 

Appeal  from  district  court,  Lawrence  coun- 
ty; C.  M.  Thomas,  Judge. 

Action  of  forcible  entry  and  detainer, 
brought  originally  in  a  justice's  court  by  John 
W.  Murry  against  William  Burris,  'William 
Anderdon,  and  Peter  O'Neill.  The  justice 
rendared  judgment  for  plaintiff,  and  defend- 
-ints  appealed  to  the  district  court,  where 
plaintiff  had  a  verdict  and  judgment.  De- 
fendants appeal.  Murry  having  died  before 
trial  in  the  district  court,  his  widow  and  ad- 
ministratrix, Cynthia  A.  Murry,  was  substi- 
tuted as  plaintiff. 

McLaughlin  &  Steele,  for  appellants.  Mar- 
tin d-  Mason  and  Van  Cise  &  Wilson,  for  re- 
spondent. 

Tbiff,  C.  J.  This  is  an  action  of  forcible 
entry  and  detention  brought  to  recover  pos- 
session of  a  quarter  section  of  land  with  the 
buildings  and  improvements  thereon,  situat- 
ed in  the  county  of  Lawrence,  Dakota.  The 
complaint  contains  two  causes  of  action,  or 
states  its  cause  of  action  in  two  counts.  In 
the  first  plaintiff  alleges  an  unlawful  entry 
by  force  and  violence,  and  an  unlawful  entry 
by  fraud  and  stealth,  with  unlawful  detention. 
In  the  second  he  alleges  unlawful  entry  by 
fraud  and  stealth,  and  the  unlawful  deten- 
tion of  the  premises.  The  defendants  an- 
swer without  objection  to  the  form  and  sub- 
stance to  the  complaint,  and  deny  generally 
the  allegations  of  each  count,  and  plead  in 
substance  that  the  defendants  are  lawfully 
possessed  of  the  premises,  as  tenants  of  one 
O'Neill,  who  is  the  owner  thereof  by  pur- 
chase from  the  plaintiff;  and  they  further 
plead  tliat  an  action  of  ejectment  is  now 
pending  in  the  district  court  of  Lawrence 
county  between  said  O'Neill  as  plaintiff  and 
said  Mnrry  as  defendant,  to  determine  the 
title  to  the  premises  in  controversy  in  this 
action.  The  answer  is  verified,  and  demands 
that  the  action  be  certified  to  the  district 
court.  The  plaintiff  replies,  denying  gener- 
ally the  allegations  of  the  answer.  The  case 
was  tried  to  a  jury,  and  a  general  verdict  was 
rendered  in  favor  of  the  plaintiff;  and  a  mo- 
tion for  a  new  trial  having  been  denied,  and 
a  judgmenb  Uiiecting  the  removal  of  defend- 


ants from  the  premises  having  been  entered, 
defendants  bring  the  cause  here  for  review. 
A  large  number  of  errors  are  assigned  by 
the  appellant,  but  we  shall  only  notice  those 
pertinent  to  the  discussion  of  the  case,  in  the 
view  we  have  taken  of  the  issues  raised  by 
the  pleadings  and  determined  by  the  verdict 
of  the  jury.  After  the  plaintiff  had  intro- 
duced evidence  tending  to  establish  posses- 
sion of  the  premises,  and  an  unlawful  entry 
by  the  defendants,  the  defendant  O'Neill,  be- 
ing a  witness  in  bis  own  behalf,  was  asked 
by  his  counsel:  Question.  "Prior  to  the  time 
yon  say  you  were  dispossessed  in  March,  bow 
long  liad  you  been  in  the  actual  possession 
of  that  ranch,  and  from  whom  did  you  re- 
ceivetbe  possession?"  To  which  question  the 
plaintiff  objected  as  immaterial,  and  which 
objection  being  sustaine<1  by  the  court,  the 
defendant  made  the  following  offer:  "De- 
fendants now  offer  to  prove  by  the  witness 
Peter  O'Neill  that,  prior  to  the  18th  day  of 
March.  1883,  he  had  been  continuously  in 
the  quiet,  peaceable,  aind  lawful  possession  of 
the  ranch  in  question,  and  was  occupying 
the  house  thereon  by  himself  and  employts 
since  the  16th  day  of  November,  1882,  and 
that  on  or  about  the  18th  day  of  March,  1883, 
the  plaintiff,  John  W.  Murry,  during  the 
temporary  absence  of  defendant  O'Neill,  and 
his  employe  William  Jones,  in  Deadwood, 
took  possession  of  the  house  and  premises 
with  force  and  arms,  and  held  them  for  a  few 
days  in  that  manner,  when  be,  O'Neill,  re- 
gained peaceable  possession  of  the  house." 
This  offer  was  objected  to  as  incompetent,  ir- 
relevant, and  immaterial.  The  court  sus- 
tained the  objection  and  rejected  the  testi- 
mony ;  to  which  defendants  excepted.  Subse> 
quently  certain  testimony  was  admitted  on 
the  part  of  the  defendants  tending  to  show  that 
the  plaintiff,  Murry,  had  conveyed  the  prem- 
ises to  the  defendant  O'Neill  in  November, 
1881,  and  that  O'Neill  had  leased  the  prem- 
ises back  to  Murry  for  one  year,  ending  No- 
vember, 1882 ;  and  that  in  November,  1882, 
after  the  expiration  of  said  lease,  the  plain- 
tiff, Murry,  had  quit  and  surrendered  up  the 
possession  of  said  premises  to  the  defendant 
O'Neill,  and  that  the  defendant  O'Neill  had 
thereafter  and  up  to  the  18th  day  of  March, 
1883,  (the  date  of  the  alleged  unlawful  en- 
try,) held  the  peaceable  and  uninterrupted 
possession  of  said  premises;  and  that  such 
(lossession  was  consented  to  and  acquiesced 
in  by  Mnrry;  but  that  on  the  18tii  day  of 
March,  1883,  Murry  forcibly  entered  upon 
the  premises  and  ejected  the  defendant's 
(O'Neill's)  tenants,  and  that  some  days  there- 
after the  defendants  bad  peaceably  regained 
possession ,  and  had  thereafter  continued  to 
iiuld  the  same.  The  court,  upon  motion  of 
plaintiff  and  against  the  objection  of  defend- 
ants, struck  out  all  that  portion  of  the  evi- 
dence relating  to  defendants'  possession  prior 
to  March  18, 1883,  and  this  ruling  of  the  court 
was  assigned  as  error.  The  defendant  also 
offered  in  evidence  the  deed  from  Murry  to 
O'Neill,  and  the  lease  from  O'Neill  to  Mur- 
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rj,  which  were,  apon  plaintiff's  objection, 
ruled  oat  by  the  court,  and  to  this  ruling  the 
defendants  duly  excepted. 

Did  the  court  err  in  striking  out  the  evi- 
dence relating  to  the  possession  of  the  prem- 
ises  by  defendant  O'Neill  prior  to  Idarch  18, 
1883,  and  in  rejecting  the  offer  of  the  de- 
fendants to  prove  the  same?  This  will  de- 
pend upon  the  construction  to  be  given  to 
our  statute  of  forcible  entry  and  detainer, 
under  which  this  action  Is  brought.  That 
portion  of  the  section  of  onr  statute  upon 
which  this  action  is  founded  is  contained  in 
the  Justice's  Code,  and  rends  as  follows  : 
Sec.  34.  "This  action  is  maintained  (1) 
where  a  party  has  by  force,  intimidation, 
fraud,  or  stealth,  entered  upon  the  prior  act- 
ual possession  of  real  pro])erty  of  another, 
and  detains  the  same;  (2)  where  a  party, 
after  entering  peaceably  upon  real  property, 
turns  out  by  force,  threats,  or  menacing  con- 
duct, the  party  in  possession;  or,  (8)  where 
he  by  force,  or  by  menaces  and  threats  of  vio- 
lence, unlawfully  holds  and  keeps  the  pos- 
session of  any  real  property,  whether  the 
same  was  acquired  peaceably  or  otherwise. " 
The  plaintiS  contends,  under  the  literal 
reading  of  the  first  subdivision  of  this  sec- 
tion, that  any  person  is  liable  to  this  pro- 
ceeding who  enters  upon  the  "prior  actual 
possession  of  another"  by  force  or  by  fraud 
or  stealth,  no  matter  what  his  interests  or 
rights  may  be  in  the  property  entered  upon, 
and  no  matter  what  otherwise  may  be  the 
character  of  the  possession  entered  upon; 
that  a  person's  own  property  may  be  entered 
upon  by  another  without  color  of  right,  and, 
if  the  owner  subsequently  succeed  in  regain- 
ing possession  without  committing  a  breach 
of  the  peace,  yet  the  unlawful  Intruder  may 
invoke  the  aid  of  the  courts  and  recover  the 
possession  from  the  lawful  owner,  whenever 
that  possession  was  regained  by  fraud  or 
stealth  or  force  amounting  to  a  brealiing  of 
the  close.  If  this  is  the  construction  to  be 
given  our  statute,  which  is  the  one  which 
seems  to  have  been  followed  by  the  lower 
court,  then  there  was  no  error  in  rejecting 
the  offer,  and  in  striking  out  the  evidence  as 
to  the  prior  possession  of  the  defendant. 
Statutes  of  forcible  entry  and  detainer  are  of 
very  ancient  origin;  they  date  far  back  into 
the  fourteenth  century;  they  succeeded  the 
wager  of  battle;  they  were  criminal  in  char- 
acter, and  were  designed  to  prevent  redress 
of  private  wrongs  by  means  calculated  to  dis- 
turb the  peace  and  good  order  of  society,  In 
the  use  of  force  and  violence  of  a  nature  to 
inspire  terror  and  incite  personal  condict. 
These  statutes  were  highly  penid  in  charac- 
ter, and  were  enforced  by  indictment  of  the 
grand  jury  or  by  complaint  before  a  magis- 
trate, and  terminated,  wiien  unfavorable  to 
the  offender,  in  a  fine  to  the  king,  and  an 
ouster  from  the  premises  unlawfully  entered, 
as  a  punishment  for  the  offense,  and  not  as 
a  determination  of  any  right  of  the  parties. 
Ko  title  passed  or  was  Hflected  by  these  pro- 
ceedings, which  were  geneniUy  summary  in 


character  and  were  prosecuted  in  the  name 
of  the  sovereign.  In  modern  times  these 
statutes  have  undergone  great  changes;  and 
while  generally  the  summary  character  of 
these  proceedings  remains,  yet  so  great  has 
been  the  change  wrought  by  legislation  that 
modern  statutes  of  forcible  entry  and  de- 
tainer retain  but  little  of  their  former  force 
and  character  beyond  the  name  they  bear. 

In  nearly  all  if  not  in  every  state  of  the 
Union  there  is  now  some  civil  proceeding  in 
the  nature  of,  or  culled  by  the  name  of,  forci- 
ble entry  and  detainer,  whereby  a  party 
whose  possession  has  been  unlawfully  entered 
upon  may  have  the  intruder  summarily 
ejected,  not  for  the  purpose  of  punishing  the 
trespasser,  but  for  the  purpose  of  protecting 
private  rights;  and  such  actions  are  gener- 
ally prasecuted,  not  in  the  name  of  the  sov- 
ereign, but  in  the  name  of  the  injured  party. 
It  is  true  that  in  some  jurisdictions  tliese 
proceedings  still  retain  their  criminal  char- 
acteristics, but  in  many  of  the  younger  states 
these  jurisdictions  are  separate  and  distinct. 
The  statute  is  either  made  to  subserve  a 
double  purpose, — that  is,  to  protect  private 
rights  and  to  punish  public  wrongs, — or  the 
enactments  are  separate  and  distinct  in  char- 
acter. To  the  latter  class  belongs  the  legis- 
lation of  Dakota.  The  civil  proceeding  is 
found  in  the  Justice's  Code,  art.  7,  while  the 
criminal  proceeding  is  found  in  and  the  pun- 
ishment is  prescribed  by  sections  492,  493 
et  aeq.  of  the  Penal  Code.  The  Utter  is  en- 
forced by  indictment  in  the  name  of  the  ter- 
ritory, while  the  former  is  denouunated  an 
"action,"  and  is  begun  and  tried  as  a  civil 
action  in  the  name  of  the  party  interested. 
So  different  are  the  statutes  of  the  different 
states  in  character,  and  so  unlike  in  phrase- 
ology and  construction,  that  but  little  benefit 
can  be  derived  from  their  comparison,  or 
from  an  examination  of  the  decisions  of  the 
courts  in  their  interpretation.  Our  own  stat- 
ute was  taken  from  the  two  states  of  Iowa  and 
California,  with  some  original  sections  added 
and  some  very  important  changes  made  there- 
in, as  we  shall  hereafter  observe.  Section  34, 
art.  7  of  the  Justice's  Code,  which  contains 
the  six  subdivisions  enumerating  the  cases 
in  which  this  proceeding  will  lie,  comes  from 
both  California  and  Iowa.  Subdivision  1, 
which  provides  that  the  action  is  malntaina- 
able  "where  a  party  has,  by  force,  intimida- 
tion, fraud,  or  stealth,  entered  upon  the  prior 
actual  possession  of  real  property  of  another, 
and  detains  the  same, "  was  taken  from  Iowa 
except  as  modified  by  our  own  legislature,  as 
we  shall  hereafter  notice.  Subdivisions  2 
and  3  are  taken  from  California  with  no  ma- 
terial change.  Subdivisions  4  and  5  are  taken 
from  Iowa  with  some  modifications  immate- 
rial to  be  noticed  here.  Subdivision  6  is  not 
found  In  either  statute.  Sections  35,  36,  38 
and  section  40,  before  amendment  in  1881, 
were  taken  from  Iowa  with  some  modifica- 
tions: while  sections  37,  39,  41  are  almost 
entirely  original  and  quite  unlike  the  stat- 
utes of  any  other  state.  A  comparision  of 
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the  statutes  of  Iowa  (Code  of  1873)  and 
the  statutes  of  California  of  the  same  year 
will  make  it  quite  apparent  that  the  person 
or  persons  who  drafted  our  statute  of  forci- 
ble entry  and  detainer  had  before  him  or 
them  the  enactments  of  these  two  states,  and 
that  they  borrowed  from  them  such  parts  as 
they  deemed  suited  to  this  locality,  and  re- 
jected the  other  parts  of  those  statutes  which 
they  deemed  unsuited.  They  added  new  sec- 
tions and  provisos  in  place  of  those  rejected, 
the  effect  of  which  will  be  apparent  as  we 
proceed.  The  first  remarkable  change  is  in 
the  phraseology  of  the  first  subdivision  above 
quoted.  The  Iowa  subdivision  reads  as  fol- 
lows: (1)  "Where  the  defendant  has,  by 
force  or  fraud  or  stealth,  entered  upon  the 
prior  actual  possession  of  another  in  real 
property  and  detains  the  same. "  Code,  lo  wn, 
1873,  §  8611.  The  material  change,  as  will 
be  observed,  consists  in  placing  the  words 
"of  another"  after  the  words  "real  prop- 
erty" in  our  statute,  instead  of  after  the 
wonls  "actual  possession,"  as  in  the  Iowa 
statute,  whereby  the  meaning  of  the  sentence 
Is  made  to  be  (if  the  pronoun  "another"  is 
made  to  qualify  as  its  antecedent  the  noun 
Immedintely  preceding,  according  to  the  usual 
rules  of  construction  J  that  this  action  is 
maintainable  where  a  party  has  entered  by 
force,  etc.,  upon  the  prior  actual  possession 
of  another's  real  property,  while  the  meaning 
of  the  Iowa  statute  must  be  construed  to  be 
that  the  proceeding  is  maintainable  where  a 
party  by  force,  etc., has  entered  upon  another's 
prior  actual  possession ;  and  if  this  change  was 
intentional,  as  it  will  be  presumed  to  have 
been,  and  the  word  "another"  is  made  to 
qualify  its  preceding  noun  as  antecedent,  then 
the  difference  In  the  two  statutes  is  radical 
in  this  respect:  that,  while  the  Iowa  statute 
applies  to  all  real  property,  and  makes  the 
party  who  enters  by  force,  etc.,  upon  his 
own  as  well  as  upon  the  real  property  of  an- 
other held  adversely  guilty  of  this  offense,  our 
statute  makes  the  party  guilty  only  who  en- 
ters by  force,  etc..  upon  the  real  property  of 
another;  and  while  it  would  be  no  defense  in 
Iowa  lo  allege  and  prove  that  the  defendant 
was  the  owner  of  the  premises  alleged  to 
have  bt-en  unlawfully  entered,  it  would  be  a 
perfect  defense  under  our  statute,  which  con- 
fines the  remedy  to  lands  of  another  so  en- 
tered upon.  If  this  were  the  only  change 
made  in  adopting  the  Iowa  and  California 
statutes,  the  court  might  feel  some  hesitancy 
in  employing  this  usual  and  natural  construc- 
tion of  language,  bat  our  legislature  did  not 
stop  here.  It  proceeded  to  emphasize  this 
construction,  and  to  enact  in  terms  that  the 
forcible  entry  and  detainer  act,  in  its  enforce- 
ment by  justices  of  the  peace,  should  not  ex- 
tend to  cases  in  which  the  title  to  real  prop- 
erty should  In  any  wise  come  in  question. 

Subdivision  7,  §  2,  Justice's  Code,  defining 
the  jurisdiction  of  justices  of  the  peace  pro- 
vides: "  The  civil  jurisdiction  of  these  courts, 
within  their  respective  counties,  extends 
•     •     *     (7)  to  actions  of  forcible  entry 


and  detainer,  or  detainer  «nly  of  real  prop- 
erty, where  the  title  or  boundary  thereof  in 
no  wise  comes  in  question;"  and  to  remoTe 
any  misconstruction  that  might  be  placed 
upon  these  enumerated  powers,  it  is  expressly 
enacted  in  the  forcible  entry  and  detainer  act 
itself:  "Provided  that,  when  the  title  to  or 
boundary  of  the  real  property  in  any  wise 
comes  in  question,  the  case  shall  be  certified 
to  the  district  court  as  in  this  chapter  pro- 
vided," Article  7,  §87,  Jiistioe's  Code.  Sec- 
tion 10  of  the  chapter  above  referred  to  pro- 
vides that,  when  it  appears  that  the  determi- 
nation of  the  action  will  necessarily  "involve 
the  question  of  title  to  or  boundary  of  real 
property  in  any  wise,  the  justice  must  suspend 
all  further  proceedings  in  the  action,"  and 
certify  the  case  to  the  district  court.  These 
provisions  are  not  found  in  the  Iowa  or  Cal- 
ifornia Codes.  It  is  an  original  provision. 
It  is  clearly  intended  to  oust  the  jurisdiction 
of  the  justice  when  the  defendant  pleads  title, 
and  is  intended  to  confine  this  remedy  to  that 
of  protecting  the  private  right  of  lawful  pos- 
session, and  to  give  the  owner  a  summary 
remedy  for  recovering  possession  from  the 
intruder  or  wrongful  holder  of  his  real  prop- 
erty. To  hold  otherwise  would  be  to  treat 
the  words  of  the  statute  requiring  the  justice 
to  certify  the  cause  to  the  district  court, 
"whenever  the  title  to  or  boundary  of  real 
property  in  any  wise  comes  in  question,"  as 
idle  and  meaningless.  The  title  to  or  bound- 
ary of  real  property  could  never  come  in 
question  unless  it  was  put  in  question  by  a 
contesting  party,  either  by  the  pleadings  or 
the  evidence  offered;  and  If  the  contesting 
party  could  not  raise  the  question  of  title  or 
boundary  to  real  property,  and  if  the  legis- 
lature intended  that  the  owner  of  real  prop- 
erty should  not  be  heard  to  assert  bis  title  in 
such  cases,  it  was  a  work  of  supererogation 
for  it  to  enact  that  "whenever  such  title 
should  come  in  question"  the  case  shoald 
be  certified  to  the  district  conrt.  No  room 
is  left  for  doubt,  however,  when  we  con- 
sider the  enumerated  powers  of  the  justice 
of  the  peace.  These  courts  are  courts  of 
limited  jurisdiction.  They  have  and  can  ex- 
ercise no  powers  except  such  as  are  expressly 
granted  or  are  necessarily  implied  from  pow- 
ers expressly  granted;  and,  when  the  legisla- 
ture granted  to  justices  of  the  peace  power 
to  determine  actions  of  forcible  entry  and  de- 
tainer in  cases  "where  the  title  or  bonndai^ 
of  real  property  in  no  wise  comes  in  question, " 
it  in  terms  reserved  or  declined  to  allow  them 
to  exercise  jurisdiction  in  any  case  where  the 
contesting  party  claimed  ownership  of  the 
property,  and  in  a  proper  way  brought  such 
claim  of  title  in  question.  Where  such  title 
or  boundary  properly  comes  in  question,  the 
jurisdiction  of  the  justice  is  ousted,  and  the 
case  must  be  ceitified  to  the  court  having  ju- 
risdiction. Our  forcible  entry  and  detainer 
act  further  differs  from  the  acts  after  which 
it  was  modeled  in  designating  the  proceed- 
ings under  it  as  an  "action."  Section  33, 
Justice's  Code.  And  instead  of  a  verdict  of 
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"guDty"  or  "not  guilty,"  aa  provided  by  the 
Iowa  statute,  oar  statnte  provides  for  a  "  find- 
ing of  the  ooart"  and  "gehei-al  verdict"  of 
the  jary  and  "judgment"  as  in  otiier  cases, 
and  also  for  "rents  and  profits  or  diunages 
when  demanded  in  the  eomplaint."  Laws 
1881,  c.  87. 

We  have  no  doubt,  from  a  careful  exami- 
nation of  the  provisions  of  our  statnte  upon 
forcible  entry  and  detainer,  as  well  of  other 
sections  of  oantemporaneoas  statutes  as  of 
those  subsequently  enacted,  that  the  construc- 
tion intended  to  be  given  by  the  leglshiture 
and  the  construction  which  should  be  given 
to  it  by  the  courts  is  that  it  is  a  civil  remedy 
designed  to  furnish  an  owner  of  real  prop- 
erty— that  is,  one  having  a  general  or  special 
title  sufficient  to  give  him  the  right  oi  pos- 
session— a  summary  remedy  to  recover  aadb 
possession  from  one  who  has  wrongfully  oust- 
ed him  and  is  a  mere  trespasser  or  intruder 
without  color  of  right  to  the  premises.  And 
the  Iowa  supreme  court  expresses  much  the 
same  opinion  upon  their  statute  which  does 
not  contain  Uie  sections  and  provisos  we 
have  added.  That  court  says,  in  Hnrrow  v. 
Baker,  2  O.  Greene.  203:  "In  England  pro- 
ceedings of  this  kind  are  either  by  indictment 
or  by  a  complaint  before  a  Justice  of  the 
peace,  in  the  nature  of  a  criminal  prosecution. 
That  which  by  their  law  is  made  an  offense 
punishable  by  fine  and  imprisonment  is  by 
ours  a  civil  action  to  obtain  possession."  It 
is  true  that  this  view  of  the  case  was  not 
presented  to  the  court  below,  and  it  is  also 
true  that  appellate  courts  wUl  content  them- 
selves with  reviewing  cases  as  mads  by  par- 
ties in  the  lower  court,  and  will  not  review 
as  error  what  lias  not  been  presented  to  and 
passed  upoR  by  the  lower  court;  but  this  rule, 
as  we  understand  it,  is  confined  to  irregulari- 
ties merely  occurring  at  the  trial  which  have 
resulted  in  prejudice  to  the  defeated  party, 
and  not  to  matters  of  jurisdiction  afTecting 
the  validity  of  the  judgment.  Questions  not 
amounting  to  mere  irregularities,  and  ques- 
tiona  affecting  the  jurisdiction  of  the  court 
may  be  heard  for  the  first  time  in  the  appel- 
late court.  Says  Woodbuby,  J.,  speaking 
for  the  supreme  court,  in  Garland  v.  Davis, 
4  How.  14^ :  "In  the  examination  of  this  case, 
a  defect  has  been  discovered  in  the  pleadings 
and  verdict,  which  was  not  noticed  in  the 
court  beiow,  nor  suggested  by  the  counsel 
liere."  And  in  determining  that  it  was  Ihe 
duty  of  the  court  to  notice  msterisl  detects  not 
raised  by  counsel,  the  court  further  on  says: 
"It  is  the  duty  of  the  court  to  give  judgment 
on  the  whole  record  and  nol  merely  ou  the 
points  started  by  counsel. "  Citing  Slacum  v. 
Pomery,  6  Cranch,  221;  Baird  v.  Mattox.  1 
Call.  257;  Roach  v.  Hulings,  16  Pet.  319. 
And  such  has  been  the  holding  of  this  court. 
Fargo  v.  Palmer,  29  X.  W.  Rep.  463,  (Feb- 
ruary term,  1886,0  Raymond  v.  Campbell. 
(February  term,  1888;) »  Holt  v.  Van  Eps,  1 
Dak.  206. 


•Opinion  c<A  yet  flled. 


The  answer  seems  to  have  been  framed  to 
raise  this  issue,  and  it  was  duly  verified,  but 
the  record  is  silent  as  to  the  presentation  to 
the  court  of  this  question  in  any  manner,  and 
the  lower  court  does  not  seem  to  have  passed 
upon  it  furtlier  than  it  may  be  said  to  have 
done  so  indirectly  by  retaining  jurisdiction 
of  the  case,  and  in  entering  a  judgment  for 
the  plaintifl.  The  defendants,  when  offering 
the  deed  and  lease  in  evidence,  made  the  offer 
upon  the  ground  of  showing  good  faith,  and 
not  for  the  purpose  of  proving  title  in  the 
defendant  O'Neill.  We  are,  however,  of  the 
opinion  that  the  question  was  one  of  juris- 
diction, and  if  the  justice  was  not  required, 
from  the  -swarn  statements  and  the  allega- 
tions of  title  contained  in  the  answer,  to  cer- 
tify the  cause  to  the  district  court,  he  was 
eertainly  bound  to  do  so  when,  from  offers 
made  and  evidence  introduced,  the  question 
of  title  to  the  premises  in  controversy  was 
squarely  at  issue  between  the  parties,  aud 
was  properly  presented  for  its  consideration, 
and  that  from  the  time  such  issue  of  title  was 
properly  presented  to  the  court  Its  jurisdic- 
tion ceased,  and  any  subsequent  decision  or 
judgment  made  or  rendered  by  it,  except  to 
certify  the  cause  aa  provided  by  the  statute, 
was  ooram  non  jttdice.  This  would  perhaps 
end  this  case,  and  save  further  discussion, 
but  for  the  suggestion  that  though  the  parties 
submitted  to  the  jurisdiction  of  the  Justice  of 
the  peace,  and  he  finally  determined  the  action 
instead  of  certifying  it,  as  required  in  such 
case,  yet  the  effect  was  the  same  so  far  as  it 
regards  the  jurisdiction  of  the  district  court, 
whether  it  came  up  fay  certificate  of  the  j  ustice 
or  by  appeal,  so  long  as  no  question  was 
raised  in  the  district  court  as  to  the  method 
of  bringing  it  there.  While  we  doubt  this 
position  to  be  well  taken,  and  while  the  bet- 
ter opinion  would  seem  to  be  that  the  dis- 
trict court  could  exercise  no  jurisdiction  over 
cases  coming  up  from  the  justice's  court  ex- 
cept in  a  way  expressly  pointed  out  by  the 
statute,  yet,  as  the  forcible  entry  and  de- 
tainer law  is  now  for  the  first  time  before 
this  court  for  construction,  and  as  the  ques- 
tion la  one  of  importance  to  the  profession  as 
well  as  to  suitors,  and  as  it  has  been  fully 
argued  upon  its  merits,  both  sides  tacitly  ad- 
mitting that  the  district  court  obtained  juris- 
diction by  the  means  adopted  to  remove  the 
action  from  the  justice  court,  whether  the 
proceeding  be  an  appeal  in  fact  or  a  certifica- 
tion in  effect,  we  will  proceed  to  examine  the 
statute  from  this  staudpoint.  The  action 
would  then  become  one  of  ejectment  in  effect 
wherein  the  title  of  the  parties  or  their  im- 
mediate right  of  possession  became  the  mat- 
ter in  issue;  and  the  offer  of  defendant  to 
prove  prior  possession,  and  the  evidence  of- 
fered  of  title  as  well  as  that  struck  out,  tend- 
ing to  prove  ownership  and  occupancy  on  the 
part  of  O'Neill,  were  clearly  relevant  and 
material,  and  the  rulings  of  the  court,  in  sus- 
taining plaintiff's  motion  to  strike  out  and 
the  objections  to  the  testimony  offered,  were 
clearly  erroneous.    In  any  view  of  the  law 

Digitized  by  Vj  OOQ IC 


30 


NORTHWESTERN  BEFOBTER,  Vol.  42. 


(Dak. 


of  forcible  entry  and  detainer  the  extended 
quiet  and  peaceable  possession  of  the  prem- 
ises for  a  period  of  more  than  four  monllis, 
known  and  acquiesced  in  by  the  plaintiff, 
was  clearly  competent  to  be  given  in  evi- 
dence to  show  the  character  of  the  possession 
which  the  plaintifF  relied  upon  to  maintain 
his  action  under  the  facts  of  this  case.  It  is 
true  that  a  mere  prior  possession  dues  not  in 
an  action  of  forcible  entry  and  detainer  con- 
stitute a  defense,  (Brown  v.  Perry,  89  Cal. 
28;)  neither  does  title  under  most  statutes. 
But  the  offer  here  went  further  than  to  mere 
prior  possession.  It  was  coupled  with  the 
further  offer  that  while  so  possessed  the 
plaintiff  unlawfully  ousted  him,  and  that  he 
subsequently  and  within  a  few  days  there- 
after recovered  peaceable  possession.  Evi- 
dence proving  such  facts  as  are  contained  in 
this  offer  was  clearly  competent  to  show  the 
character  of  plaintiff's  possession  upon  which 
he  relied  to  maintain  his  action.  Tli6  offer 
was  rejected  on  the  ground  that  it  was  in- 
competent, and  not  upon  the  ground  of  bad 
faith;  and  though  the  offer  was  perhaps  fully 
as  broad  as  the  evidence  when  produced 
would  warrant,  as  such  offers  usually  are, 
yet,  when  the  court  rejects  such  general  offer 
as  incompetent,  the  appellate  court  is  bound 
to  presume  the  facts  stated  in  the  offer  are 
true.  Scotland  v.  Hill,  112  U.  8. 186,  5  Sup. 
Ct.  Rep.  98. 

Wo  cannot  adopt  the  construction  of  this 
statute  which  is  contended  for  by  attorneys 
for  the  pl.-iintiff,  that  any  actual  possession 
merely  of  real  property  is  a  sufficient  basis 
for  this  action.  Admitting  that  one  party 
may  enter  upon  the  peaceable  possession  of 
another  and  wrongfully  eject  him,  and  that 
the  person  so  ejected  may  not  peaceably  re- 
gain possession,  but  must  resort  to  an  ac- 
tion to  expel  the  intruder,  it' cannot  be 
that  such  wrongful  intruder  may  invoke  the 
power  of  the  court  to  dispossess  the  rightful 
occupant  who  has  merely  reclaimed  his  own. 
If  so,  then  the  statute  in  its  construction  per- 
mits "a  party  to  take  advantage  of  his  own 
wrong"  in  violation  of  a  fundamental  maxim 
of  the  law.  The  offer  shows  that  O'Neill 
had  long  enjoyed  peaceable  possession ;  that 
Mnrry,  by  force  and  in  violation  of  law, 
ousted  him ;  and  that  he,  O'Neill,  peaceably 
regained  possession.  Mnrry  relies  upon  such 
possession  to  maintain  this  action.  Ought 
he  to  be  in  any  better  position  now,  by 
reason  of  such  wrongful  e^ try,  to  maintain 
ills  action  than  he  would  have  been  in  before 
such  entry?  Is  it  possible  that  Murry,  by 
making  the  wrongful  entry,  has  obtained  a 
right  of  recovery  against  O'Neill  for  tlie  pos- 
session of  the  premises  that  he  did  not  have 
before  such  entry?  If  he  has,  then  his  wrong- 
ful act  has  conferred  this  right;  and  the  law, 
which  it  is  claimed  was  designed  to  prevent 
a  breach  of  the  peace,  holds  out  an  induce- 
ment for  its  breach,  and  the  court  is  required 
to  say  to  all  trespassers,  if  they  desire  to  pos- 
sess another's  property,  "You  may  take  it 
first  by  force,  then  give  tlie  owner  an  oppor- 


tunity to  peaceably  regain  its  possession, 
(which  be  will  most  probably  do,)  and  the 
courts  will  then  confirm  your  wrongful  act 
by  ousting  the  rightful  possessor,  and  mulct 
him  in  damages  and  costs  for  thus  presuming 
to  take  possession  of  his  own  property." 
The  law  leads  to  no  such  absurdities,  and 
this  statute  requires  of  the  courts  no  such 
violent  and  unnatural  construction.  While 
the  words  of  the  statute  give  a  right  of  action 
for  a  wrongful  entry  upon  another's  actual 
possession,  these  words  must  not  be  con- 
strued to  include  a  possession  taken  by  force 
and  violence,  and  held  by  threats  and  menace^ 
ur  by  force  and  arms,  against  the  rightful 
claimant  striving  to  regain  his  possession 
whenever  he  may  do  so,  either  by  precept  of 
the  court  or  by  peaceable  recaption  or  entry. 
It  must  not  be  construed  to  include  a  scram- 
bling possession  alternately  gained  and  lost. 
The  statute  was  not  intended  to  break  down 
and  destroy  all  the  rights  of  possession  and 
property  that  have  come  down  to  us  from  the 
earliest  period  of  the  common  law.  The 
doctrine  of  recaption  is  as  old  and  as  weU 
settled  a  rule  of  human  action  as  the  right 
of  defense  of  one's  property.  Blackstone 
layB  down  the  rule  as  follows:  "As  recaption 
is  a  remedy  given  to  the  party  himself  for  an 
injury  to  his  personal  property,  so,  thirdly,  a 
remedy  of  the  same  kind  for  injuries  to  real 
property  is  by  entry  on  lands  and  tenements 
when  another  person  without  any  right  ha» 
taken  possession  thereof."  3  Bl.  Comm.  5. 
Lord  Kknyon,  as  strict  a  constructionist  of 
the  common  law  as  eversat  upon  the  English 
l)ench,  states  the  doctrine  thus:  "The  ques- 
tion is  whether  a  person  having  a  right  of 
possession  may  not  peaceably  assert  it,  if  be 
do  not  transgress  the  laws  of  his  country.  I 
think  he  may,  for  a  person  who  has  a  right 
of  entry  may  enter  peaceably,  and  being  in 
possession  may  retain  it,  and  plead  that  it  is 
bis  soil  and  freehold,  and  this  will  not  break 
in  upon  any  rule  of  law  respecting  the  mode 
of  obtaining  the  possession  of  lands."  Tay- 
lor v.  Ck>le,  3  Term  R.  296.  Judge  Cooley 
states  the  rule  as  it  now  exists  as  follows: 
"  Of  the  same  nature  as  the  right  of  recaption 
is  the  right  which  the  owner  of  lands  has, 
when  another  is  wrongfully  in  possession 
tliereof,  to  re-enter  when  he  may  do  so 
peacefully,  and  thereafter  to  exclude  the 
wrong-doer  therefrom.  This  right  may  ex- 
ist either  where  one  has  gone  inlio  possession 
without  right,  or  where  one,  having  had  an 
estate  in,  or  at  least  lawful  possession  of  the 
lands,  has  had  his  right  terminated  by  oper- 
ation of  law  or  by  the  act  of  the  owner. 
•  •  •  It  must  be  had  in  a  peaceful  man- 
ner; and  an  actual  possession,  though  wrong- 
ful, must  not  be  subverted  by  the  employ- 
ment of  force."  Cooley,  Torts,  57,  58.  "The 
law,  as  laid  down  by  the  American  courts, 
will  be  found  in  McDougall  v.  .sitcher,  1 
Johns.  42;  Hyatt  v.  Wood,  4  Johns.  157; 
Jackson  v.  Farmer,  9  Wend.  201;  Wood  v. 
PhiUlps,  43  N.  Y.  152;  Mliss  v.  Johnson,  7» 
N.  Y.  529;  Tribble  v.  Frame,  7  A.  K.  Marsh. 
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529;  Com.  t.  Dudley,  10  Mass.  409;  4  Kent, 
Comffl.  118. 

In  the  case  of  Bowers  v.  Cherokee  Bob,  45 
Cal.  495.  where  the  lower  court  ruled  out 
evidence  of  the  prior  efforts  of  the  defendant 
to  regain  possession  for  the  purpose  of  show- 
ing the  character  of  the  plaintiff's  possession, 
that  it  was  not  actual,  peaceable,  etc.,  but 
bad  been  submitted  to  on  the  part  of  the  de- 
fendant by  necessity  and  not  acquiesced  in 
willingly,  the  supreme  court  held  such  testi- 
mony competent  and  proper,  and  that  the 
possession  which  has  been  disturbed  and  of 
which  the  plaintiff  complains  must  be  a 
quiet  and  peaceable  one,  acquiesced  In  and 
submitted  to  by  the  defendant,  prior  to  the 
wrongfal  entry;  and  in  delivering  the  opin- 
ion of  the  court,  the  learned  judge  uses  the 
following  pertinent  langUHge:  "If  the  rule 
were  otherwise,  the  most  deplorable  results 
would  ensue.  A  ruffian  might  enter  a  pri- 
vate dwelling  without  color  of  right,  and  in 
mere  wantonness  expel  its  inmates,  barricade 
the  doors,  and  by  an  exhibition  of  flre-arms 
prevent  the  owner  from  approach!  ng  bis  own 
dwelling.  The  owner  might  make  the  most 
determined  and  persistent  afTorts  to  re-enter 
his  own  dwelling,  but  be  as  often  repulsed 
by  Tiolence  or  threats;  and,  if  he  should 
ultimately  succeed,  we  apprehend  no  re- 
spectable court  would  bold  that  the  intruder 
had  acquired  a  ■  peaceable '  possession,  on 
which  he  could  maintain  an  action  for  forci- 
ble entry  against  the  former  occupant.  If  a 
different  rule  prevailed,  it  would  operate  as 
a  premiom  upon  lawless  aggression  and  an 
incentive  to  the  grossest  outrages;  and  no 
one  would  be  safe  in  his  possession  of  real 
property,  if  it  was  understood  to  be  the  law 
that  any  ruffian  may  intrude  upon  premises 
in  the  actual  possession  of  another,  maintain 
bis  possession  by  force  or  menaces  for  a  time, 
and  when  expelled  by  the  former  occupant, 
after  repeated  unsuccessful  efforts  to  regain 
the  possession,  might  miiintain  an  action 
for  forcible  entry,  on  the  plea  that  he  had 
acquired  a  'peaceable'  possession."  It  is 
true  the  California  Code  uses  the  word 
"peaceable,"  in  describing  the  possession 
upon  which  a  recovery  may  be  based,  in  ad- 
dition to  the  word  "actual,"  but,  if  our  stat- 
ute did  not  permit  the  defendant  to  plead  his 
defense  of  title,  we  should  be  loth  to  declare 
that  "actual  possession"  should  be  construed 
to  include  a  forcible  and  wrongful  possession, 
notsubmitted  to  or  acquiesced  in  bv  the  de- 
fendant. See,  also.  Wood  v.  Phillips,  48  N. 
Y.  152;  Powell  v.  Lane,  45  Cal.  677.  The 
case  of  Brooks  v.  Warren,  (Utah,)  18  Pac. 
Rrp.  175,  is  very  much  in  point.  Brooks 
and  others  entered  upon  the  premises  for- 
merly occupied  by  Warren  and  others  as  a 
cattle  ranch.  The  house  at  the  time  was 
open  and  unoccupied,  but  contained  a  few 
articles  of  personal  property  of  little  value 
belonging  to  Warren.  Warren  claimed  to 
own  the  house  and  to  have  built  it,  and  to 
have  built  the  corrals  and  fences  on  the  prem- 
ises.   The  case  does  not  disclose  what  if  any 


claim  of  right  Brooks  had  to  the  property. 
He  took  possession  of  the  premises  during 
the  absence  of  Warren,  and  claimed  the 
right  to  maintain  his  possession  by  force. 
During  the  temporary  absence  of  Brooks 
from  the  premises,  Warren  returned  and 
peaceably  took  possession,  ordering  away  the 
person  left  in  charge  under  Brooks,  who  sur- 
rendered possession  without  resistance.  The 
justice  of  the  peace,  before  whom  the  action 
was  instituted,  held  that  Brooks  was  "peace- 
ably in  the  actuul  possession"  at  the  time  of 
the  entry  of  Warren,  but  the  district  court 
reversed  the  case,  holding  that  Brooks'  entry 
was  forcible  and  wrongful,  and  that  Warren 
had  the  riglit  to  retake  possession  of  the 
property  from  which  he  had  been  wrongfully 
ousted,  when  he  could  do  so  peaceably ;  and 
the  supreme  court,  in  sustaining  the  view  of 
the  district  court,  in  which  all  the  justices 
concur,  says:  "It  seems  to  have  l>een  but 
another  instance  so  often  resorted  to  of  tak- 
ing the  law  into  one's  own  hands,  and,  after 
meeting  defeat,  to  turn  to  the  law  for  help." 
The  case  bears  a  very  singular  analogy  to  the 
case  at  bar.  Here  O'Neill,  as  the  record  dis- 
closes, had  held  uninterrupted  and  undis- 
turbed possession  of  the  premises  for  sev- 
eral months.  Murry  took  possession  of  the 
premises  by  force,  during  O'Neill's  absence, 
and  by  force  sought  to  maintain  such  posses- 
sion. O'Neill,  without  acquiescing  in  such 
possession  of  lifurry,  appealed  to  the  courts, 
but  before  a  determination  of  bis  rights  sub- 
sequently regained  peaceable  possession,  and 
Murry  resorted  to  the  courts,  founding  his 
right  of  recovery  upon  his  "actual  posses- 
sion" forcibly  taken.  Without  setting  up  a 
claim  of  title  to  the  premises,  O'Neill  ought 
to  have  been  permitted  to  show  the  character 
of  the  possession  upon  which  Murry  relied 
to  recover,  and  the  evidence  pflered  and  the 
evidence  excluded  clearly  tended  to  do  this, 
and  should  have  been  admitted;  but,  under 
the  construction  we  have  given  the  statute 
allowing  the  defendant  to  assert  his  title  to 
the  premises,  the  justice,  under  the  pleadings 
and  the  testimony  offered  in  evidence,  should 
have  certified  the  case  to  the  district  court, 
and  upon  trial  in  the  district  court  such  evi- 
dence was  clearly  proper  to  show  the  prior 
possessory  right  of  O'Neill  as  against  the 
wrong-doer  who  had  entered  upon  such  prior 
possession  by  force.  The  judgment  of  the 
lower  court  is  reversed.  All  the  justices 
concur. 


Fbrris  v.  Vahmibr,  County  Treasurer. 

(Supreme  Court  of  Dakota.    Feb.  19, 1880.) 
Taxation  —  Unoboaxizbd  Counties  —  Constitu- 
tional Law. 

1.  Act  Dak.  March  12, 1885,  provides  that  "when 
any  personal  property  is  situated  and  kept  in  any 
unorganized  county"  it  "Bball  be  subject  to  taxa- 
tion in  the  nearest  organized  county  thereto,  and 
shall  be  listed  and  assessed  by  the  assessor  of  said 
nearest  organtied  county;  and  when  said  unorgan- 
ized county  borders  upon  two  or  more  organized 
counties,  then  said  property  shall  be  assessed  and 
taxed  in  that  organized  county  having  the  greatest. 
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extent  of  contiguous  boundary  Una  "  A  tax  upon 
personal  property  in  the  unorganized  county  oi  B. 
was  Imposed,  nnder  the  above  act,  by  and  for  the 
exclusive  local  bene&t  of  thecontiguous  organi2ed 
county  of  S.  Held,  an  attempt  to  t.x  one  com- 
munity for  the  benefit  of  another,  and  therefore 
void. 

a.  The  fact  that  the  civil  and  criminal  jurisdio- 
tlon  of  justices  of  the  peace  of  S.  county  extends 
over  B.  county  does  not  make  the  tax-payers  of 
the  latter  county  interested  in,  and  benefited  by, 
the  tax,  inasmuch  as  the  act  extending  such  Juris- 
diction (LawB  1881,  p.  110,  I  15)  imposes  upon  B. 
county  no  burden  or  expense  growing  out  of  the 
exercise  of  such  jurisdiction,  nor  Is  B.  county  ben- 
efited by  It  except  from  the  contributions  from  the 
territorial  treasury. 

8.  Conceding  that  the  legislature  has  the  right 
to  create  taxing  diatriots  without  regard  to  pre- 
existing political  subdivisions,  the  act  of  1885  is 
not  to  be  construed  as  an  exercise  of  that  right. 

4.  So  far  as  the  act  of  1883  provides  tor  the  col- 
lecting of  a  territorial  tax  assessed  upon  personal 
property  in  unorganized  oounties,  (leaving  real 
property  therein  untaxed,)  U  is  not  repugnant  to 
the  organic  act,  (Rev.  St.  V.  S.  i  1925,)  providing 
tiiat  the  territory  shall  not  pass  any  law  impairing 
the  rights  of  private  property, "  nor  make  any  dis- 
crimination in  taxing  different  kinds  of  property ; 
but  aU  property  subject  to  taxation  shall  be  taxed 
in  proportion  to  its  value. "  Unjust  disoriminatioii 
«t  property  which  the  legislature  has  made  subject 
to  taxation  is  what  the  organic  act  prohibits ;  and 
the  legislature  may,  for  good  reason,  say  that 
personal  property  shaU,  and  real  property  shall 
not,  be  subject  to  taxBtlon  in  these  counties. 
THOMiLS,  J.,  dissenting. 

6.  Nor,  in  this  respect,  is  the  act  open  to  the  ob- 
jection tnatit  is  special  or  local.  The  term  "un- 
organized oounties  "  is  not  one  of  place  or  location, 
but  one  of  class. 

Appeal  from  district  cotirt,  Morton  eoanty. 

Action  to  recover  taxes  paid  nnder  pro- 
test, brougbt  bj  John  A.  Ferris  against 
Charles  H.  Yannier,  treasurer  of  Stark 
county.  A  demurrer  to  the  complaint  waa 
Bustained,  and  judgment  rendered  for  de- 
fendant Plaintiff  appeals. 
I  Tilden  R.  Selmes  and  John  C.  BulUtt,  for 
appellant.  Flannery  A  Cooke,  for  respond- 
ent. . 

Thomas,  J.  This  action  was  brought  by 
the  plaintiff  for  the  recovery  of  certain  taxes 
paid  by  him  under  protest.  The  complaint 
allegen,  inter  alia,  that  plaintiff  was  at  the 
time  of  the  grievances  complained  of  a  resi- 
dent of  the  unorganized  county  of  Billings, 
and  owner  of  real  and  personal  property 
therein,  and  had  no  property  in  the  county 
of  Stark.  That  on  the  12th  day  of  March, 
1885,  the  legislature  of  the  territory  passed 
an  act  entitled  "An  act  to  amend  section  17 
of  chapter  28  of  the  Political  Code."  and, 
among  other  things,  provided  as  follows: 
"When  any  personal  property  is  situated  and 
kept  in  any  unorganized  county  of  this  terri- 
tory, then  such  property  shall  be  subject  to 
taxation  in  the  nearest  organized  county 
thereto,  and  shall  be  listed  and  assessed  by 
the  assessor  of  said  nearest  organized  county; 
and  when  said  unorganized  county  borders 
upon  two  or  more  organized  counties,  then 
said  property  shall  be  assessed  and  taxed  In 
that  organized  county  having  the  greatest 
extent  of  contiguous  boundary  line."  That 
pursuant  to  said  act,  in  the  year  of  1885,  the 
officers  of  said  Stark  couuty,  authorized  by 


the  laws  of  this  territory  to  assess  property 
in  said  Stark  county  for  the  purposes  of  tax- 
ation, and  to  levy  taxes  thereon,  claimed  to 
have  the  right  and  pretended  to  assess  all  the 
personal  property  of  the  plaintiff  situate  in 
said  Billings  county,  for  the  purpose  of  tax- 
ation, and  to  levy  certain  taxes  thereon,  to- 
wit,  territorial,  general  school,  bridge,  and 
road,  and  general  county  taxes,  amounting 
in  the  aggregate  to  the  sum  of  829.20.  That 
the  assessment,  levy,  and  collection  of  said 
taxes  were  illegal  because — First,  said  prop- 
erty was  never  taxable  by  Stark  county;  see- 
ond,  that  the  act  of  1885  is  in  conflict  with 
the  provision  of  the  organic  act  in  relation  to 
taxation,  and  therefore  void;  third,  the  tax 
is  for  the  exclusive  use  of  Stark  county,  and 
to  be  expended  therein,  with  the  exception 
of  the  territorial  tax,  and  gives  to  Billings 
county  and  the  residents  thereof  no  beneOt 
directly  or  indirectly;  Jvurth,  that  there  was 
real  estate  in  Billings  countyowned  by  plain- 
tiff and  others*  none  of  which  was  assessed 
or  taxed,  but  under  said  act  was  free  there- 
from; fifth,  that  said  Stark  county  issued 
its  warrant  to  its  treasurer,  the  defendant, 
to  collect  said  taxes,  who  demanded  the  same 
of  plaintiff,  which  was  refused,  and  thereup- 
on defendant  levied  upon  plaintiff's  property, 
and  was  about  to  sell  the  same,  to  prevent 
which  plaintiff,  under  protest,  paid  said 
taxes  to  said  defendant,  with  interest  and 
costs,  amounting  to  $29.40.  To  this  com- 
plaint defendant  interposed  a  general  de- 
murrer, which  was  sustained  by  the  district 
court,  pro  forma,  and  judgment  was  ren- 
dered thereon  in  favor  of  the  defendant,  from 
which  said  judgment  plaintiff  appeals  to  this 
court.  The  plaintiff  contends  that  the  act  of 
1885  is  UDconsU.tuti<Hial  for  the  following 
reasons:  First,  it  authorizes  taxation  of 
personal  property  of  a  community  fur  pur- 
poses not  public  or  local  to  it;  second,  it  dis- 
criminates in  the  taxation  of  different  kinds 
of  property  in  contravention  of  the  organic 
act;  third,  it  denies  to  persons  within  the 
territory  the  equal  protection  of  the  laws. 

The  material  allegations  of  the  complaint 
are  admitted  by  the  demurrer.  It  is  there- 
fore a  fact  of  record  that  the  taxes  complained 
of  were  imposed  and  collected  for  the  exclu- 
sive use  aiKl  benefit  of  Stark  county,  and  the 
moneys  raised  thereby  were  to  be  expended 
witbiu  said  Stark  county,  except  the  territo- 
rial tax,  and  the  residents  of  Billings  county 
were  not  in  any  legal  sense  interested  in  any 
of  the  objects  of  said  expenditure.  The  or- 
ganic act  of  the  territory,  §  1925,  declares 
that  the  legislature  "shall  not  pass  any  law 
Impairing  the  rights  of  private  property,  nor 
make  any  discrimination  in  taxing  different 
kinds  of  property;  but  all  property  subject  to 
taxation  shall  be  taxed  in  proportion  to  its 
value."  The  questions  presented  are  impor- 
tant, and  of  great  public  interest,  and  are 
therefore  entitled  to,  and  hare  received,  our 
most  careful  consideration.  The  validity  of 
this  tax  must  be  determined  from  the  oiigBnio 
taCt  and  such  other  legal  principles  as  m^y  ba 
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applicable.  .  Under  the  second  point  above 
named  the  appellant  <contends  that  the  legis- 
lature of  this  terrilury  has  no  power  tu  ex- 
empt any  property  from  taxation  except  that 
which  is  expressly  exempted  in  the  organic 
act;   the    legislature  cannot    declare    what 
property  simll  be  subject  to  taxation,  but 
must  tax  every  species  of  property  not  ex- 
empt by  the  organic  act.     We  do  not  think 
that  tliis  objection  is  well   taken,  or  that 
it  is  necessarily  involved,  in  tliis  case,  and, 
as  the  legislature  of  the  territory  has   fre- 
quently exercised  this  right,  which  has  been 
acquiesced  in  and  recognized  by  all  classes 
as    a  l^Uirante  exercise  of  power,  we  do 
not  feel'  authorized  to  call  it  in  question 
here.    It  is  a  doctrine  well  established  by 
the  courts  Uiat  tlie  right  to  exempt  is  inci- 
dent to  the  right  to  tax,  and  is  an  ordinary 
exercise  of  the  power  of  sovereignty,  and 
this  ri{;bt  exists  unless  prohibited  by  some 
constitutional  or  organic  provision.     Bail- 
road  Co.  V.  Taylor,  52  Wis.  ^,  8  N.  W. 
Itep.  833;  Gilman  v.  Sheboygan,  2  Black, 
510;  Cooley,  Tax'n,  146;   1  Deaty,  Tax'n, 
124.    As  said  before,  the  right  to  exempt 
bits  been  recognized  and  acted  upon  since  the 
organization  of  this  territory,  and  we  will 
not  now  disturb  or  cant  doubt  or  reproach 
upon  it  by  a  discussion  which  would  in  any 
event  be  mere  dictum,  as  tills  question  is  not 
involved  in  this  case,  for  the  act  in  question 
is  not.  in  our  opinion,  an  attempt  to  exempt 
any  kind  of  property  from  taxation.    Under 
this  act  an  ^tempt  is  made  to  assess  and  tax 
personal  property  in  an  unorganized  county, 
leiving  the  real   property  untaxed,  and  to 
levy  this  tax  fur  the  use  and  benefit  of  an- 
other organized  county,  regardless  of  the 
question  whether  the  two  counties  are  in  the 
same  judicial  district,  or  whether  said  coun- 
ties have  been  attached  for  judicial,  revenue, 
or  other  purposes,  but  it  is  sought  to  be  done 
simply  upon  a  question  of  proximity.     This 
legislation  cannot,  in  our  opinion,  be  proper- 
ly referable  to  the  exercise  of  the  power  of 
exemption,  though  it  may  possibly  have  this 
effect  wlien  it  discrinoinates  between  differ- 
ent kinds  of  property  by  taxing  one  and  not 
the  other.    It  Is  contended  by  plHlntiff  that 
this  act  provides  for  tlie  taxation  of  a  com- 
munity for  purposes  not  public  or  local  to  it. 
If  this  proposition  be  true,  this  tax  can  hard- 
ly be  sustained.  Cooley,  Tax'n,  106;  1  Desty, 
Tax'n,  285.    It  is  a  fact  admitted  of  record 
tbat  this  tax  was  for  the  exclusive  use  and 
benefit  of  Stark  county,  and  that  the  money 
raised  by  it  was  to  be  expended  within  Stark 
county,  and  that  the  county  of  Billings  did 
not  and  will  not  receive  any  benefit  from 
sujd  tax,  either  directly  or  indirectly,  but  it 
Was  to  be  expended  for  objects  entirely  local 
to  Stark  county,  and  foreign  to    Billings 
county.    If  this  be  so,  how  can  this  tax  be 
sustained?    It  is  a  well-established  doctrine 
tbat  taxation  in  order  to  be  valid  must  be  of 
a  public  nature,  or  for  a  public  purpose,  and 
must  also  be  local.     "It  is  the  essence  of  tax- 
ation tbat  it  should  compel  the  discharge  of 
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a  burden  by  those  upon  whom  it  rests."  An 
attempt  tu  compel  one  county  or  municipali- 
ty to  pay  a  charge  properly  resting  upon  the 
inhabitants  of  another  separate  and  Uistiuct 
district  or  community  would  be  an  arbitrary 
and  unauthorized  exercise  of  power.  It 
would  be  taking  private  property  for  private 
uses,  and  in  no  proper  sense  could  it  be  re- 
ganled  as  taxation,  but  rather  in  the  nature 
of  confiscation.  Cooley,  Tax'n,  o.  5,  pp.  144, 
146;  1  Desty.  Tax'n.  26.  27;  Hammett  y. 
Philiidelpliia,  G5  Pa.  St.  146,  151;  Dorgan  v. 
Boston,  12  Allen,  223;  In  re  Town  of  Flat- 
bush,  60  N.  Y.  898.  It  is  true  that  it  is  not 
necessary  that  the  money  raised  by  taxation 
should  always  be  expended  within  the  dis- 
trict where  it  is  levied  and  collected,  hut  it 
may  be  expended  for  objects  outside  of  the 
district  in  which  the  residents  of  the  district 
have  in  a  legal  sense  an  interest.  District 
interest  is  the  test  whether  an  object  is  or  is 
not  a  proper  subject  of  taxation.  Cooley, 
supra;  1  Desty,  supra.  It  seems  to  us  that 
this  law  is  an  attempt  on  the  part  of  the  legp- 
islature  to  tax  one  community  for  the  benefit 
of  another,  and  is  ttierefore  void,  from  the 
fact  that  all  taxation  must  be  public  and  lo- 
cal, and  for  objects  in  which  those  who  pay 
the  tax  have,  in  a  legal  sense,  some  interest, 
and  from  which  they  may  receive  some  ben- 
efit. 

As  said  before,  it  is  admitted  of  record  in 
this  case  that  the  tax  collected  of  the  resi- 
dents of  BilUngs  county  was  to  be  used  and 
expended  in  matters  entirely  local  to  the 
county  of  Stark;  and  to  sustain  such  a  tax 
would  not  only  be  unjust  and  inequitable, 
but  would  be  to  hold  that  the  legislature,  un- 
der color  of  exercising  the  power  of  taxa- 
tion, might  ^)propriate  private  property  for 
private  uses.  While  ^qual,  uniform,  and 
just  taxation  is  hardly  attainable  under  any 
system  of  human  government,  yet  in  this 
country  most  of  the  states  have  incorporated 
into  their  constitutions  express  provisions 
that  taxation  shall  be  equal  and  uniform; 
and,  while  this  language  is  not  used  in  our 
organic  act,  we  think  that  the  prohibition 
contained  therein  against  discrimination  in 
taxation  can  hardly  be  effectually  enforced 
without  the  adoption  of  some  system  that 
shall  be  equal  and  uniform.  Can  it  be  said 
that  a  system  of  taxation  which  taxes  one 
community  for  the  exclusive  use  and  benefit 
of  another  is  in  anywise  equal  or  uniform  as 
to  these  com  muni  ties 'i*  There  are  some  fun- 
damental principles  which  must  be  observed 
in  every  systeuk  of  taxation.  They  should 
not  only  be  for  public  purposes,  but  for  pur- 
poses iu  which  the  party  taxed  has  an  inter- 
est, and  from  which  he  can  and  may  receive 
some  benefit.  1  Desty,  Tax'n,  supra;  Cooley, 
Tax'n,  supia.  It  is  needless  to  discuss  at 
length  a  possibility  of  Billings  county  or  the 
plaintiff  receiving  any  benefit  from,  or  being 
in  any  manner  interested  in,  the  tax  collected 
under  this  law,  when  the  fact  of  record  here 
is  contrariwise  by  reason  of  the  allegation  in 
the  complaint,  and  the  efEectof  the  demur- 
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rer  Ibereon.  We  are  therefore  of  the  opin- 
ion that  under  tlie  record  as  it  appears  in  tliis 
case  the  county  or  local  tax  collected  of  the 
plaintifF  was  for  purposes  local  to  Stark 
county,  and  in  which  the  plaintiff  bad  no  in- 
terest, and  was  therefore  wrongfully  and 
illegally  collected  of  him.  But,  it  is  con- 
tended by  the  respondent,  the  plaintiff  and 
Billings  county  were  interested  in  this  tax, 
and  benefited  by  it,  because  of  the  extension 
over  this  county  of  the  civil  and  criminal  ju- 
risdiction of  the  justices  of  the  peace  of  Stark 
county,  and  the  service  of  process  in  the  for- 
mer county  by  the  ofiScers  of  the  latter.  Vide 
Laws  1881,  p.  110,  §  15.  A  reference  to  this 
statute  will  disclose  that  in  the  execution  of 
this  law  the  county  of  Stark  is  subjected  to 
no  burden  or  expense  growing  out  of  the  ex- 
ercise of  such  jurisdiction,  nor  is  the  county 
of  Billings  benefited  except  from  the  contri- 
butions from  the  territorial  treasury. 

It  is  further  contended  by  the  respondent 
that  the  legislature  has  the  right  to  create 
taxing  districts  without  regard  to  pre-exist- 
ing political  subdivisions.  This  we  readily 
concede;  but  it  does  not  follow  that  the  act 
in  question  should  be  construed  as  an  exer- 
cise of  such  power,  in  the  absence  of  any- 
thing to  indicate  that  such  was  the  purpose 
or  intent  of  such  legislation.  Taxing  dis- 
tricts are  organized  and  created  to  subserve 
the  common  interest  and  welfare  of  the  com- 
munities embraced  within  their  limits,  and 
not  arbitrarily  to  work  inequality,  injustice, 
and  oppression,  and  when  a  law  cannot  be 
sustained  without  referring  it  to  the  exercise 
of  power  in  a  particular  direction,  and  for  a 
certain  purpose,  and  such  assumption  ex- 
poses the  legislature  to  the  charge  of  injus- 
tice, it  were  better  to  relieve  it  of  such  impu- 
tation and  hold  the  law  void.  Cooley,  Const. 
Lim.  614  et  seq.  But  if  we  say  that  the  ef- 
fect of  this  law  is  to  create  taxing  districts 
embracing  the  organized  and  unorganized 
counties,  and  can  see  no  possible  reason  for 
the  creation  of  such  districts,  but,  on  the 
contrary,  can  only  attribute  it  to  the  exer- 
cise of  an  unjust  and  arbitrary  power,  en- 
tailing gross  injustice  and  oppression  on  a 
portion  of  the  district,  we  should  the  rather 
deny  such  effect  to  the  law,  and  decline  to 
sustain  it  as  the  exercise  of  the  power  to  cre- 
ate taxing  districts. 

it  is  further  insisted,  so  far  as  the  county 
tax  is  concerned,  that  this  act  is  void  because 
it  discriminates  in  the  taxation  of  different 
kinds  of  property,  contrary  to  the  provisions 
of  the  organic  act.  By  the  organic  act  two 
things  are  required  in  regard  to  all  taxation: 
First,  that  there  shall  be  no  discrimination 
in  taxing  different  kinds  of  property;  second, 
taxation  in  proportion  to  value.  It  is  claimed 
that  the  act  in  question  violates  the  first  of 
these  requirements.  What  is  meant  by  dis- 
crimination? Does  not  discrimination  in- 
volve some  unequal  selection  of  property 
which  is  subject  to  taxation,  or  some  appor- 
tionment of  the  rate  or  rule  by  which  the 
different  kinds  of  property  are  required  to 


bear  an  unequal  or  a  non-uniform  portion  of 
the  tax  imposed?  By  the  act  under  discus- 
sion only  one  kind  or  class  of  property  is 
taxed  in  tlie  unorganized  counties;  all  other 
kinds,  including  real  estate,  are  left  untaxed. 
Is  not  this  discrimination  within  the  mean- 
ing of  the  organic  act?  If  the  legislature 
must  tax  all  property,  t>oth  real  and  personal, 
which  is  made  subject  to  taxation,  under 
what  circumstances  can  any  particular  kind 
be  taxed  while  some  other  kind  is  left  un- 
taxed? By  what  authority  can  the  personal 
property  in  unorganized  counties  be  taxed, 
and  the  real  estate  go  untaxed?  Will  it  be 
said  that  this  law  Axes  the  situs  of  personal 
property  for  taxation  in  the  organized  coun- 
ties, and  in  such  counties,  all  property  is 
taxed,  and  so  there  is  no  discrimination?  If 
so,  we  reply  that  wliile  the  situs  of  personal 
property  for  taxation  may  be  fixed  by  tlie 
legislature  either  in  the  county  where  the 
owner  resides  or  where  the  property  is  kept, 
we  know  of  no  authority  for  holding  tliat 
such  situs  may  be  fixed  regardless  of  this 
qualification,  as  would  be  done  in  this  case; 
for  this  personal  property  is  neither  kept  in 
the  organized  county,  nor  does  the  owner  re- 
side there,  but,  per  contra,  both  are  in  the 
unorganized  county. 

What  is  the  present  case?  The  plaintiff 
was  a  resident  of  the  unorganized  county  of 
Billings,  and  owned  therein  l>oth  real  and  per- 
sonal property  at  the  time  of  the  assessment, 
levy,  and  collection  of  the  taxes  of  which 
complaint  is  made.  This  unorganized  county 
was  nearer  to  Stark  county  than  to  any  other 
organized  county.  The  two  counties,  with 
otliers,  were  in  the  same  subdivision  of  the 
Sixth  judicial  district,  and,  at  the  time,  at- 
tached to  the  county  of  Morton  for  judicial 
purposes.  Now,  if  it  were  conceded  that 
these  taxes  were  local  so  far  as  Billings  coun- 
ty was  concernpd,  and  that  the  effect  of  the 
law  was  to  create  a  taxing  district,  yet  we 
have  remaining  the  fatal  objection  that  in  any 
aspect  of  the  case  it  is  in  oontlict  with  that 
provision  of  the  organic  act  which  prohibits 
discrimination  in  taxation  of  different  kinds 
of  property;  for  certainly  the  taxation  of  per- 
sonal property  and  the  non-taxation  of  real 
estate  under  similar  conditions,  when  both 
under  the  general  law  have  been  made  the 
subject  of  tajcation,  is  obnoxious  to  this  charge. 
While  we  have  discussed  the  several  different 
phases  of  this  question,  we  are,  iiowever, 
clearly  of  the  opinion  that  the  act  in  question 
attempts  to  levy  and  collect  taxes  from  the 
inhabitants  of  Billings  county  for  purposes 
not  public  or  local  to  it,  and  for  this  reason 
the  tax  is  invalid.  We  have  arrived  at  this 
conclusion  notwithstanding  the  fact  that  we 
recognize  and  fully  appreciate  the  fact  that  it 
is  a  well  and  firmly  established  doctrine  that 
"the  power  of  taxation  is  a  great  govern- 
mental attribute  with  which  the  courts  have 
very  wisely  shown  an  extreme  unwillingness 
to  interfere."  But  when  this  power  is  abused, 
or  sought  to  be  extended  beyond  its  proper 
sphere,  and  under  its  guise  propertv  is  taken 
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for  private  uses,  the  abuse  should  share  the 
fate  of  all  other  usurpations.  Cooley,  Const. 
Lim.  c.  14,  pp.  615,  616. 

The  supreme  court  of  Iowa,  in  the  case  of 
Morford  v.Unger,  8  Iowa,  92,  makes  use  of  the 
following  language,  which  we  deem  pertinent 
to  the  case  at  bar,  to-wit:  "If  there  be  sucli 
a  diigrant  and  palpable  departure  from  equal- 
ity in  the  burdi-n  impos»l;  if  it  is  imposed 
for  the  benefit  of  others,  and  for  purposes  in 
which  those  objecting  have  no  interest,  and 
therefore  are  not  bound  to  coutribute, — it  is 
nu  matter  in  what  form  the  power  is  exer- 
cised, whether  in  the  anequal  levy  of  the 
tax,  or  in  the  regulation  of  the  boundaries  of 
the  local  governments,  which  results  in  sub- 
jecting the  party  unjustly  to  local  taxes,  it 
must  be  regarded  as  coming  within  tlie  pro- 
hibition of  the  constitution  designed  to  pro- 
tect private  rights  against  aggression,  how- 
ever made,  and  whetlier  under  the  color  of 
recognized  power  or  not. "  The  above  is  vig- 
orous language,  and,  in  our  opinion,  correctly 
ilraws  the  line  in  reference  to  the  exercise  of 
tlie  power  of  taxation,  and  is  equally  applica- 
ble to  taxation  under  our  organic  act. 

It  will  be  observed  that  up  to  this  time  we 
have  not  discussed  directly  the  question  of 
the  validity  of  the  territorial  tax,  but  from 
the  force  of  our  reasoning  supra  we  of  neces- 
sity reach  the  conclusion  that  It  is  also  illegal 
and  void  by  reason  of  the  fact  that  the  law 
discriminates  in  the  taxation  of  different 
kinds  of  property  in  unorganized  counties, 
and  therefore  in  conflict  with  the  organic  act 
on  this  subject  In  doing  this  we  do  not 
mean  to  be  understood  as  holding  that  the 
general  law  of  taxation  must  provide  for  the 
collection  of  taxes  in  unorganized  counties  in 
order  to  render  it  1^^  as  to  the  organized 
counties  of  the  territory.  We  do  not  so  hold, 
but,  on  the  contrary,  we  think  it  does  not 
affect  the  general  law  in  regard  to  taxation. 
We  do  not  think  it  is  incumbent  upon  the  leg- 
islature to  provide  machinery  for  the  collec- 
tion of  taxes  In  these  sparsely  settled  and  un- 
organized communities.  Tlie  laws  of  taxa- 
tion are  nut  made  for  deserts,  wild  wastes, 
and  bleak  and  unsettled  prairies,  but  for  or- 
ganized communities.  In  other  words,  the 
legislature  is  not  bound  to  set  in  motion  ma- 
cbjnery  for  collecting  taxes  in  unorganized 
and  sparsely  settled  communities  when  in  its 
judgment  the  expense  incident  to  its  collec- 
tion would  be  greater  than  the  revenue  thus 
re  eived.  The  organization  of  counties  and 
dothing  them  with  the  habiliments  of  the  law 
is  somewhat  in  the  nature  of  a  political  ques- 
tion, and  largely  in  the  discretion  of  the  leg- 
islature, and  its  exercise  wUi  not  be  inter- 
fered with  by  the  courts,  unless  grossly 
abased;  but  when  the  legislature  attempts  to 
r&ich  one  of  these  unorganized  counties  by 
setting  in  motion  the  machinery  of  the  law 
for  collecting  taxes  therein,  we  are  of  the 
opinion  that  it  must  provide  for  taxing  and 
collecting  the  taxes  on  all  kinds  of  property 
subject  to  taxation  under  the  general  law, 
and  a  failure  to  do  this  will  operate  as  a  dis- 


crimination forbidden  by  the  organic  act,  and 
therefore  illegal.  It  seems  to  us  that  this 
conclusion  is  in  harmony  not  only  with  the 
law,  but  with  sound  reasoning.  If  this  be 
not  true,  what  is  there  to  prevent  the  legisla- 
ture from  doing  the  same  thing  as  regards 
the  wealthiest  and  most  populous  counties  in 
the  territory?  We  apprehend  it  will  not  be 
contended  that  it  could  indirectly  or  other- 
wise relieve  the  real  estate  of  the  rich  and 
populous  counties  of  Cass,  Yankton,  and  Min- 
nehalm  from  taxation,  and  only  tax  the  per- 
sonal property  therein,  by  failing  to  provide 
machinery  for  the  collection  of  the  reiil  estate 
tax,  while  it  taxed  all  of  the  other  counties  on 
both  real  and  personal  property.  If  so,  the 
provision  in  the  organic  act  against  discrim- 
ination and  in  favor  of  uniformity  of  taxa- 
tion is  of  but  little  effect. 

We  have  not  overlooked  the  case  of  Fran- 
cis V.  Railroad  Co.,  19  Kan.  303,  relied  on  by 
respondent,  decided  in  1877  by  the  supreme 
court  of  that  state,  and  which  "at  Brat 
blush,"  or  from  a  casual  reading  of  it,  would 
seem  to  sustain  the  act  here  in  question. 
That  case  was  an  injunction  suit  brought  by 
the  railroad  company  against  the  state  treas- 
urer to  enjoin  the  collection  of  a  tax  levied 
for  state  purposes.  The  railroad  company 
had  about  106  miles  of  its  road  in  four  of  the 
unorganized  counties  of  the  state,  on  which 
taxes  were  levied  under  a  state  law,  which 
imposed  upon  the  auditor  of  the  state  the 
duty  of  levying  for  state  purposes  a  tax  up- 
on any  railroad  property  located  outside  of 
the  limits  of  organized  counties,  which  tax 
should  be  the  same  as  that  levied  upon  other 
property,  etc.  The  constitutionality  of  this 
law  was  questioned  under  the  section  of  the 
state  constitution  which  required  all  laws  of 
a  general  nature  to  have  a  uniform  operation 
throughout  the  state,  and  prohibited  special 
legislation  when  general  laws  could  be  made 
applicable,  and  also  provided  that  the  legis- 
lature should  provide  a  uniform  and  gen- 
eral rate  of  assessment  and  taxation.  The 
constitutional  question  considered  by  the 
court  was  whether  the  taxation  of  railroad 
property  only  in  unorganized  counties  for 
state  purposes  was  a  non-uniform  and  un- 
equal rate  of  assessment  and  taxation.  It 
must  be  olnerved  that  the  case  differs  from 
the  one  at  bar  in  several  particulars:  First, 
the  Kansas  tax  was  only  for  state  purposes; 
seoond,  it  was  enforced  through  state  ma- 
chinery; third,  the  constitution  of  the  state 
did  not  expressly  prohibit  discrimination,  as 
does  our  organic  set.  The  opinion  of  the 
court  is  pronounced  by  an  eminent  juristr 
Judge  Bkewer,  and  concludes  in  the  follow- 
ing language:  "The  case  has  been  before  us 
for  several  months,  and  the  subject  of  re- 
peated consultations  and  frequent  examina- 
tions. The  conclusions  which  we  have 
reached  are  by  no  means  entirely  satisfactory 
to  us.  We  hold  the  section  to  be  constitu- 
tional and  valid,  not  because  it  is  clear  to  us 
that  it  is  so,  but  because  it  is  not  clear  to  us 
that  it  is  not;  and  tlie  lienefltotthe  doi^ljtlp 
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must  be  given  to  the  law.  The  question 
would  be  different  it  discrimination  whs  at- 
tempted between  property  in  organized  coun- 
ties, or  if  the  constitution  did  not  contain 
but  a  single  provision,  which  seems  to  Imply 
and  rest  upon  tbre  assumption  of  organized 
comraunities. "  The  court  also  say  in  this 
opinion:  "The  freedom  from  taxation  of 
property  other  than  railroad  property  in  the 
unorganized  counties  under  the  act  of  1876 
arises  in  the  same  manner  as  the  freedom  of 
all  property  in  such  counties  under  prior 
statutes,  and  that  is,  through  the  failure  to 
provide  machinery  for  reaching  it.  The 
question,  therefore,  is  whether  t>ie  failure  to 
provide  machinery  for  collecting  taxes  on  all 
the  property  in  the  unorganized  counties  ren- 
ders unconstitutional  the  means  employed  to 
collect  taxes  on  a  portion  of  Said  'property, 
and  invalidates  the  tax  attempted  to  be  col- 
lected by  such  means."  The  court  admits 
the  question  is  difficult,  and  that  an  answer 
either  way  is  hardly  reconcilable  with  com- 
mon justice,  or  the  history  of  the  state's  sys- 
tem of  taxation.  We  entertain  a  high  re- 
spect for  the  court  which  sustained  this  legis- 
lation of  Kansas,  and  especially  for  the  emi- 
nent judge  who  rendered  the  opinion;  but  the 
reasoning  of  the  court  is  not  clear  or  satis- 
factory to  us,  and  we  are  not  prepared  to 
yield  assent  to  tlie  conclusions  reached.  If 
the  failure  on  the  part  of  the  state  to  provide 
machinery  for  reaching  one  class  of  taxable 
property  within  its  limits,  while  other  classes 
are  taxed,  cannot  be  criticised  by  tlie  courts, 
what  ia  there  to  prevent  a  state  from  doing 
in  this  way  indirectly,  though  effectually, 
what  we  apprehend  will  be  universally  con- 
ceded it  cannot  do  directly?  If  failure  to 
provide  machinery  for  taxing  one  kind  of 
property,  while  ample  machinery  is  given  by 
which  to  tax  another  kind,  is  constitutional, 
any  omission  to  impose  upon  otlicials  the 
duty  of  taxing  all  property  uniformly  and 
without  discrimination  would  be  unassail- 
able in  the  courts.  We  venture  this  criti- 
cism of  this  opinion  with  less  hesitancy  than 
we  otherwise  would,  bad  not  the  learned 
court  itself  expressed  its  own  want  of  satis- 
faction in  the  conclusions  reached.  It  seems 
to  us  that  the  honorable  and  learned  court 
permitted  itself  to  be  jostled  from  the  legal 
highway  by  reason  of  the  dire  and  serious 
consequences  which  seemed  to  crowd  around 
the  decision  adverse  to  this  law,  and  which 
they  seemed  to  apprehend  would  likely  inter- 
fere with  the  entire  system  of  taxatiun  in  the 
state.  In  the  case  at  bar,  however,  the  sys- 
tem of  taxation  of  the  territory  is  not  in- 
volved, but  the  law  under  discussion  is,  in 
our  opinion,  in  conflict  with  the  organic  act 
of  the  territory  which  forbids  in  hao  verba 
discrimination.  A.mple  machinery  existed 
for  the  taxation  of  real  as  well  as  personal 
propery,  but  was  authorized  under  this  act 
to  leave  the  rod  property  untaxed  while  tax- 
ing the  otiier.  It  is  proper  to  say  that  the 
judgment  of  this  court  only  reverses  this 
case  as  to  the  local  tax  on  the  ground  that  it 


is  taking  private  property  for  private  uses, 
but  holds  the  territorial  tax  to  be  valid,  for 
the  reason  that  they  r^ard  it  as  levied  for  a 
public  parpoee,  and  not  a  discrimination 
within  the  meaning  of  the  organic  act. 
Hence  what  we  have  said  in  regard  to  terri- 
torial tax,  the  reasoning  of  which  holds  said 
tax  invalid,  is  in  the  nature  of  a  dissenting 
opinion  on  our  part.  The  case  is  reversed, 
all  the  justices  concurring. 

Tbipp,  G.  J.  I  concur  in  so  much  of  the 
foregoing  opinion  as  declares  the  tax  for 
lociil  purposes  invalid, but  I  cannot  yield  as- 
sent to  the  reasoning  or  conclusion  arrived 
at  by  the  learned  judge,  whereby  he  holds 
the  territorial  tax  as  contravening  the  pro- 
visions of  our  organic  act.  which  prohiliits 
"any  discrimination  in  taxing  different  kinds 
of  property. "  The  language  of  the  section  is : 
"In  addition  to  the  restrictions  upon  the  leg- 
islative power  of  the  teiTitories,  contained  in 
the  preceding  chapter,  g  1851,  the  legislative 
assemblies  of  Colorado,  Dakota,  and  Wyo- 
ming shall  not  pass  any  law  impairing  the 
rights  of  private  property,  nor  make  any  dis- 
crimination in  taxing  different  kinds  of 
property;  but  ail  property  subject  to  taxa- 
tion shall  be  taxed  in  proportion  to  its  value." 
Section  1925,  Rev.  St.  U.  S.  This  provision 
is  unlike  anything  to  be  found  in  the  consti- 
tution of  any  of  the  states.  It  is  first  found 
in  the  organic  act  of  Colorado,  enacted  Fel>- 
ruary  28,  1861,  and  carried  into  our  organic 
act,  March  2,  1861,  and  was  subsequently 
included  in  the  "Wyoming  act,  July  25, 1868. 
It  is  not  found  in  tlie  organic  act  of  any  of 
the  other  territories.  As  early  as  1787,  the 
Confederate  congress,  in  establishing  a  gov- 
ernment for  the  northwestern  territory,  pro- 
vided that  "no  tax  shall  be  imposed  upon  the 
property  of  the  United  States,"  and  in  no 
case  shall  non-resident  proprietors  t>e  taxed 
higher  than  resident.  Thip  provision  was  c.tr- 
Ti&i  into  the  organic  law  of  Missouri  terri- 
tory, (section  6,)  in  1812,  and  the  organic  law 
of  several  of  the  older  territories.  In  1838, 
in  enacting  the  Wisconsin  organic  law, 
which  seems  to  have  been  the  model  for  sul>- 
sequent  territories,  this  section  was  changed 
so  as  to  read:  "Xotax shall  be  imposed  upon 
the  property  of  the  United  States,  nor  shall 
the  lands  or  other  property  of  non-residents 
be  taxed  higher  than  the  lands  or  other  prop- 
erty of  residents."  Wisconsin  Organic  Act, 
§  6.  And  this  section,  which  enlarged  the 
prohibition  forbidding  lands  of  non-residents 
to  be  taxed  higher  than  those  of  residents, 
so  as  to  make  it  include  all  property  of  non- 
residrnts,  was  re-enacted  vei-batim  in  nearly 
all  the  territories  subsequently  organized. 
In  the  Iowa  organic  act,  June  12.  1838; 
Minnesota,  March  3,  1849;  Utah,  Septeml>er 
9,  1850;  Kansas  and  Nebraska,  1854;  Da- 
kota and  Colorado,  1861;  and  by  Rev.  St. 
U.  S.,  S  1851,  it  is  made  a  part  of  the  or- 
ganic mw  of  all  the  territories.  This  was 
the  only  provision  of  the  organic  laws  of  the 
older  territories  in  relation  to  taxaJtion;  and 
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outside  of  the  territories  of  Dakota  and  Vfy- 
oming  It  is  the  only  provision  limiting  legis- 
lation as  to  taxation,  except  in  the  territory 
of  Washington,  which  contains  the  clause: 
"And  all  taxes  shall  be  equal  and  uniform, 
and  no  distinctions  shall  be  made  in  the  as- 
sessments between  different  kinds  of  prop- 
erty, but  the  assessments  sliall  lie  according 
to  the  value  of  the  property,"  (section  1924, 
Rev.  St.  U.  S.,) — which  olaase  is  included  with 
a  great  number  of  other  restrictions  con- 
tained in  that  section  upon  legislation  as  to 
currency,  etc,  and  which  provision  bears 
striking  resemblance  to  the  constitution  of 
many  of  the  states,  and  resembles  oar  statute 
only  in  that  part  as  to  assessment  of  taxes. 
Nu  reason  is  given  by  congress,  in  its  de- 
bates or  otherwise,  why  this  provision  of  our 
organic  law,  found  in  section  1925,  as  to 
"discrimination  in  taxing  different  kinds  of 
property,"  should  be  made  applicable  to  the 
three  territories  of  Colorado,  Dakota,  and 
Wyoming  alone.  Nor  does  it  appear  from 
whence  the  language  or  wording  of  this  sec- 
tion was  derived.  It  la  quite  unlike  the  lan- 
guage naed  in  any  of  Uie  oonatitutions  of  the 
states,  and  was  not  carried  into  the  con- 
stitution of  Colorado  when  she  entered  the 
Union  as  a  state.  In  her  state  constitution 
she  adopted  the  provision  found  substantially 
in  a  number  of  the  modern  constitutions 
where  limitation  has  been  sought  to  be 
placed  upon  the  power  of  the  legislature  over 
taxation.  The  provision  of  her  constitution 
is  as  follows:  "All  taxes  shall  be  uniform 
upon  the  same  class  of  subjects  within  the 
territorial  limits  of  the  authority  levy  ingtbe 
tax, "  etc.  Article  10.  §  S,  Const.  Colo.  Nor 
does  there  appear  to  luive  ever  been  any  con- 
struction of  this  section  by  Colorado  or  Wyo- 
ming, and  this  is  the  first  time  to  our  knowl- 
edge that  it  has  been  before  the  courts  of  this 
territory.  The  hinguage  is  not  unlike  that 
used  by  the  judges  in  determining  the  effect 
of  those  provisions  of  modern  constitutions 
relating  to  uniformity  and  equality  of  taxa- 
tion. 

What  is  meant  by  the  clause  prohibiting  a 
"discrimination  in  taxing  the  different  kinds 
of  property?"  Does  it  mean,  as  claimed  for 
it  by  the  learned  judge  in  tiH>  foregoing  opin- 
ion, such  a  uniform  system  of  taxation  as 
tliat  when  uny  property  within  the  taxing 
district  is  made  subject  to  taxation  all  otiier 
property  within  the  district  must  be  equally 
so  subject'/  Let  us  examine  the  section.  It 
does  not  in  terms  require  either  a  uniform 
mle  or  rate  of  ta.\ation:  it  prohibits  a  dis- 
crimination. This  word  cannot  have  a  lit- 
eral rendering.  All  laws  are  open  to  the  ob- 
jection of  discrimination,  and  sometimes  even 
of  unjust  diacriininution.  Laws  providing 
for  levy  and  collection  of  taxes  discriminate 
when  property  by  intention  or  mistake  es- 
capes taxation.  So,  also,  in  case  of  local  as- 
sessment for  sidewalks  and  municipal  im- 
provemenLs;  license  taxes  upon  business; 
taxes  upon  dogs;  errors  in  valuation,  where- 
by property  in  one  locality  is  assessed  at  a 


higher  price  or  at  a  higher  rate  than  in  an- 
other, where  personal  property  tax  is  made  • 
lien  upon  real  property;  and  some  of  them, 
perhaps,  are  an  nnjustdiscrimination,  yet  no 
one  seems  to  think  they  avoid  the  taxes  col- 
lected under  such  laws,  or  that  the  statute  is 
open  to  the  constitutional  objection  here 
raised.  Taxation  of  property  always  requires 
the  exercise  of  judgment  and  of  a  careful 
discrimination.  Taxation  of  the  different 
kinds  of  property  without  discrimination, 
(using  the  word  in  its  popular  sense,)  would 
lead  to  the  very  error,  and  produce  the  very 
mischief,  congress  has  sought  by  this  provis- 
ion to  prevent.  Discriminstion  cannot  mean, 
uniformity  of  taxation,  for  laws  establishing 
a  uniform  rate  or  rule  may  unjustly  discrim- 
inate in  favor  of  or  against  other  property  of 
the  same  class.  A  law  which  taxes  all  farms 
at  tlie  same  price,  which  fixes  the  value  of 
every  acre  of  land,  every  horse,  every  cow, 
and  every  article  of  each  class  of  personal 
property  at  the  same  sum  tor  purposes  of 
taxation,  would  be  uniform;  but  who  would 
not  say  at  once  that  such  a  system  whs  an 
unjust  discrimination ;  yet,  to  correct  such  a 
wrong,  the  injured  party  must  seek  his  re- 
dress from  the  legislature,  and  not  from  the 
courts.  Says  Judge  Ooolet,  in  Youngbluod 
V.  Sexton,  32  Mioh.  406,  where  it  was  ob- 
jected that  similar  taxation  was  not  uni- 
form: "Ttie  objection  to  a  want  of  uniform- 
ity is  wholly  misplaced  here.  Uniformity  is 
the  very  basis  of  this  tax.  It  is  levied  en- 
tirely without  discrimination;  and  the  real 
objection  to  it  is,  not  that  it  lacks  uniform- 
ity, but  that  the  legislature  were  unjust  ia 
making  it  uniform,  instead  of  levying  it  by 
some  standard  of  discrimination.  The  oi>- 
jection  presents  a  case  of  misapplication  at 
terms.  It  is  also  presented  to  the  wrong 
tribunal. "  To  avoid  such  a  uniformity  con- 
gress baa  prohibited  discrimination,  which 
must  be  construed  to  mean  unjust  discrimi- 
nation ;  a  discrimiiuttion  in  favor  of  one  kind 
of  property  as  against  another;  a  discrimina- 
tion which  prevents  each  kind  of  property 
subject  to  taxation  from  bearing  its  fair  and 
equal  share  of  the  harden  imposed  upon  alL 
In  tbis  sense  the  words  are  aptly  chosen;  in 
any  other  they  are  meaningless,  and  lead  t* 
absurd  results.  Under  this  construction  we 
are  free  from  many  of  the  perplexities  lo 
which  courts  have  found  themselves  in  de- 
termining whether  laws  which  were  not  dis- 
criminating were  uniform.  The  disjunctive 
clause  with  which  tbis  provision  is  connect- 
ed further  limits  and  explains  it;  standing 
alone  it  might  be  construed  to  mean  that  all 
property  of  every  kind  must  be  taxed  equally, 
without  discrimination;  but  the  v^'ords  "sub- 
ject to  taxation,"  limiting  the  words  and 
clause  of  which  they  form  a  part,  extend  their 
limiting  power  to  the  principal  clause,  which 
the  disjunctive  clause  itself  limits,  so  that. 
the  meaning  of  both,  construed  together,  is 
that  there  shall  be  no  unjust  discrimination 
in  the  taxation  of  the  different  kinds  of  prop- 
erty subject  to  taication,  but  all  such  proper^. 
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shuU  be  taxed  in  proportion  to  its  value. 
Ttiese  words,  "subject  to  taxation,"  are  of 
importance  in  the  construction  of  this  sec- 
tion; without  them,  all  property  wonld  be 
subject  to  t{ixation;  with  them,  only  certain 
property  is  liable  to  taxation. 

Who  is  to  determine  what  property  is  "sub- 
ject to  taxation?"  The  courts  cannot  deter- 
mine. It  is  a  legislative  function.  It  can 
only  be  exercised  by  the  legislature  or  by  con- 
gress. Congress  has  not  seen  fit  to  exercise 
it,  but  has  given  to  the  legislature  the  abso- 
lute control  over  "all  rightful  subjects  of 
legislation,"  saving  and  reserving  to  itself 
alone  the  right  to  modify  or  annul  the  same. 
This  certainly  is  a  rightful  subject  of  legis- 
lation, and  it  follows  that  congress  has  given 
to  the  legislature  the  right  to  apportion  and 
subject  property  to  taxation.  The  legisla- 
ture, then,  has  a  right  to  say  what  property 
shall  be  subject,  and  what  shall  not  be  "sub- 
ject to  taxation;"  what  property  shall  be 
taxed,  and  what  property  shall  be  exempt 
from  taxation, — limited  only  by  the  provision 
that  all  property  so  subject  to  taxation  shall 
be  taxed  without  unjust  "discrimination"  in 
favor  of  one  kind  of  property  as  Hgainst  an- 
other, so  that  every  kind  of  such  property 
shHll  he  taxed  in  proportion  to  its  value. 
Without  the  limitations  contained  in  sections 
1851  and  1925,  Rev.  St.  U.  S.,  under  the  gen- 
oral  legislative  power  grranted  this  territory 
the  legislature  would  have  absolute  control 
of  the  subject  of  taxation.  It  could  arbitra- 
rily say  what  property  should  bear  the  bur- 
dens of  taxation,  and  what  should  escape. 
It  could,  perhaps,  unjustly  discriminate  in 
favor  of  the  rich  as  against  the  poor,  and  in 
favor  of  one  class  of  property  as  against  an- 
other, irrespective  of  the  public  good  or  the 
future  benefit  to  be  derived  therefrom ,  except 
in  so  far  as  it  would  be  restrained  by  the 
provision  of  the  federal  constitution  itself. 
Great  powei°s  were  given  legislatures  under 
the  earlier  constitutions  of  the  states,  and  in 
some  those  powers  are  still  retained;  but  the 
people  have  grown  restless  under  taxation 
laws  which  favor  the  few  as  against  the 
many,  and  unjustly  discriminate  in  favor  of 
one  class  as  against  another,  and  have  sought 
to  remove  from  the  influence  of  the  lobby  and 
the  trade  of  legislation  the  right  to  exempt 
property  from  its  proper  share  of  the  public 
burden.  In  many  of  the  states  all  property 
is  subject  to  taxation  except  as  exempted  in 
the  constitution  itself.  This  is  the  case  in 
Ohio,  Indiana,  Minnesota,  Virginia,  West 
Virginia,  North  Carolina,  South  Carolina, 
Tennessee,  California,  Nevada,  Colorado,  and 
Florida.  In  some  the  people  have  contented 
themselves  with  providing  in  their  constitu- 
tions that  "taxation  shall  be  equal  and  uni- 
form throughout  the  state, "  as  in  New  Jer- 
sey, Pennsylvania,  Michigan,  Wisconsin, 
Kansas,  Missouri,  Arkansas,  Texas,  Oregon, 
Georgia,  and  Louisiana;  while  in  others,  of 
the  older  states,  the  legislature  is  still  unre- 
stricted in  its  power  over  the  question  of  tax- 
ation.   Our  organic  law  is  more  like  the  con- 


stitutions of  those  states  wherein  the  legisla- 
ture is  not  restricted  as  to  exemptions,  ex- 
cept in  so  far  as  that  taxation  must  be  equal 
and  uniform.  Since  congress  bas  not  at- 
tempted to  designate  wliat  property  shall  be 
subject  to,  nor  what  shall  be  exempt  from, 
taxation,  we  shall  be  little  benefited  by  the 
examination  of  the  decisions  of  those  states 
whose  constitutions  enumerate  the  classes  of 
property  which  are  exempt.  Nor  are  we 
fettered  by  the  rule  of  uniformity  which  lias 
led  to  such  learned  and  protracted  discus- 
sions by  the  courts  in  sustaining  laws  ad- 
mittedly wise  and  without  unjust  discrimi- 
nation, but  which  seemed  obnoxious  to  the 
objection  that  they  were  not  uniform.  As 
we  have  seen,  laws  which  are  uniform  may 
unjustly  discriminate,  and  the  converse  is 
equally  true,  that  laws  which  do  not  unjustly 
discriminate  may  not  be  uniform. 

Is  this  law  open  to  the  objection  that  it  un- 
justly discriminates  in  taxing  different  kinds 
of  property?  The  act  was  approved  March 
12,  1885,  and  is  made  an  amendment  of  sec- 
tion 17  of  the  Revised  Law  of  1877,  amend- 
ing that  section  to  read  as  therein  provided. 
It  consists  of  three  sections,  the  first  of  whicb 
provides:  "All  personal  property  is  to  be 
listed,  assessed,  and  taxed  in  the  county 
where  said  property  may  be  situated  and 
kept  on  the  1st  day  of  April  of  the  then  cur- 
rent year.  •  •  •"  Section  2  provides: 
"  When  any  personal  property  is  situated  and 
kept  in  any  unorganized  county  of  this  terri- 
tory, then  such  property  shall  be  subject  to 
taxation  in  the  nearest  organized  county 
thereto,  and  shall  be  listed  and  assessed  by 
the  assessor  of  said  nearest  organized  county ; 
and  when  said  unorganized  county  borders 
upon  two  or  more  organized  counties,  then 
said  property  shall  be  assessed  and  taxed  in 
that  organized  county  having  the  greatest 
extent  of  contiguous  boundary  line."  And 
the  third  section  provides  a  penalty  for  vio- 
lation of  the  requirements  of  the  act.  Sec- 
tion 17,  before  amendment,  read  as  follows: 
"AU  personal  property  is  to  be  listed,  as- 
sessed, and  taxed  in  the  county  where  the 
owner  resides  on  the  1st  day  of  January  of 
the  then  current  year,  or  where  the  property 
is  kept.  But  if  the  owner  resides  out  of  the 
territory,  it  is  to  be  listed  and  taxed  where  it 
may  be  at  the  time  of  listing."  One  of  the 
changes  sought  to  be  made  by  this  new  stat- 
ute was  to  fix  the  titus  of  personal  property 
for  taxation.  As  the  law  existed  prior  to 
1885,  personal  property  could  be  taxed  either 
where  the  owner  resided,  where  he  was 
when  it  was  listed,  it  a  non-resident,  or 
where  the  property  was  kept  Under  the 
law  of  1885,  the  situs  of  all  personal  proper- 
ty is  where  it  is  situated  or  kept.  This  change 
relieved  from  taxation  a  large  class  of  per- 
sonal property,  which  had  prior  thereto  beep 
taxed  to  residents  of  the  organized  counties, 
and  to  non-residents  where  listed.  To  obviate 
this  objection,  and  not  to  release  property 
already  subject  to  taxation,  as  well  as  to 
make  the  large  herds  of  cattle  ^fpt  in  the 
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unorganized  counties  bear  and  continue  to 
bear  their  fair  share  of  the  expenses  of  gov- 
ernment, section  2  of  the  act  was  made  to 
provide  a  means  of  collecting  such  tax.  Ko 
complaint  had  ever  been  made  of  the  work- 
ings of  the  law  of  1877,  which  substantially 
had  been  the  law  long  prior  thereto.  No 
citizen  of  the  organized  coTinties,  or  other 
person  owning  stock  or  otiier  personal  prop- 
erty in  the  wild  country  west,  divided  by 
imaginary  lines  into  what  are  termed  "un- 
organized counties,"  had  ever  complained  of 
paying  not  only  territorial,  but  local,  taxes 
upon  the  property  so  owned  by  him.  But 
under  the  amendment  a  new  class  of  tax- 
payers was  reached;  not  only  the  peraonal 
property  of  persons  residing  without  the  un- 
organized counties,  but  that  of  persons  re- 
siding within  the  unorganized  counties,  is 
subjected  to  taxation;  and  it  is  one  of  these 
individuals  that  is  the  complainant  here;  and 
his  complaint  is  not  that  he  is  taxed  too 
much,  bat  that  he  is  not  taxed  enough;  that 
when  the  goverment  taxed  his  personal  prop- 
erty it  should  also  have  taxed  his  real  prop- 
erty. It  is,  to  say  the  least,  a  -remarkable 
case  of  unjust  discrimination.  Is  the  law, 
then,  which  reaches  out  and  seeks  to  tax  the 
personal  property  within  the  unorganized 
counties,  open  to  the  objection  that  it  is  un- 
just "discrimination  in  taxing  different 
kinds  of  property?"  The  court  cannot  shut 
its  eyes  to  the  fact  known  to  all  that  the 
western  pr<)iries  are  a  vast  cattle  range,  cov- 
ered with  thousands  of  cattle  of  great  value, 
whose  owners  ought  in  good  right  to  bear  a 
fair  share  of  the  burdens  of  taxation,  neces- 
sary in  the  enactment  and  enforcement  of 
the  laws  to  which  they  look  for  the  protection 
of  their  property.  Is  itan  unjust  discrimina- 
tion to  mal<e  all  the  cattle  on  a  given 
range  subject  to  taxation  under  the  law  of 
1885,  rather  than  a  select  number,  as  under 
the  law  of  1877*!'  All  tax  laws  are  necessarily 
harsh  and  arbitrary;  there  can  under  no  sys- 
tem of  government  be  an  entirefreedom  from 
unjust  discrimination,  but  the  entire  scope 
anil  result  of  a  system  of  taxation  must  be 
considered,  rather  than  a  literal  and  exact 
rendering  and  construction  of  a  word  or 
phra-ie  of  the  statute  providing  it. 

I  think  this  law  is  not  open  to  the  charge 
of  an  unjust  discrimination,  and  that  it  may 
be  sustained  upon  either  of  two  grounds: 
(1)  That  it  was  a  providing  of  the  machinery 
for  collecting  taxes  on  property  subject  to 
taxation;  (2)  an  allowable  exemption  of  real 
property  within  the  unorganized  counties. 
The  law  of  1877  provided  for  17  distinct  ex- 
emptions of  property,  and  provided  that  all 
other  property  should  be  subject  to  taxation, 
and  this,  with  a  few  modificiitions,  has  been 
the  law  since  1862, — more  than  a  quarter  of 
a  century.  Congress  has  had  before  it  the 
laws  of  each  session  of  our  legislature  con- 
taining these  provisions,  and  the  amendments 
made  thereto  from  time  to  time,  and  it  has 
neither  disapproved  nor  modified  them.  They 
liave  therefore,  within  the  rule  laid  down  by 


the  supreme  court  of  the  United  States,  re- 
ceived the  implied  sanction  of  congress.  Clin- 
ton V.  Englebrecht,  13  Wall.  484.  No  one 
during  all  tliese  years  has  ever  questioned  the 
constitutionality  of  the  law  allowing  these 
exemptions,  though  various  questions  of  tax- 
ation have  been  heard  and  determined  in  the 
lower  courts,  some  of  which  have  been  carried 
to  the  supreme  court  of  the  United  States ; 
yet  it  has  been  tacitly  admitted  during  all 
these  years,  notwithstanding  all  the  diligent 
research  of  counsel  in  preparation  of  cases 
raising  various  questions  as  to  the  validity  of 
our  statutes  on  taxation,  that  the  exemption 
of  enumerated  property  to  eaci)  citizen;  of 
all  the  property  of  certain  infirm  and  in- 
digent; of  all  property  of  charitable  and  be- 
nevolent institutions,  and  of  lands  whereon 
are  grown  trees,  and  are  placed  other  im- 
provements of  benefit  to  the  people  at  large, 
— was  not  an  unjust  "discrimination  in  the 
taxing  of  different  kinds  of  property."  It  is 
true  that  no  length  of  time  except  by  limita- 
tion of  law,  and  no  mere  submission  to  or 
failure  to  question  a  statute,  are  proof  to  a 
court  of  its  invalidity;  but  the  circumstances 
connected  with  the  execution  of  a  law  whose 
validity  is  attacked  long  subsequent  to  its 
enactment  may  be  taken  into  consideration 
by  the  court  upon  the  theory  that  if  so  glar- 
ing a  constitutional  defect  existed,  as  is  here 
now  claimed  for  the  first  time,  some  of  these 
legal  gentlemen  in  the  examination  of  kin- 
dred questions,  or  the  courts  in  determining 
the  same,  would  probably  have  suggested  its 
existence.  If  it  is  a  discrimination  to  tax 
the  personal  property  within  the  unorganized 
counties,  and  leave  untaxed  the  real  proper- 
ty, it  was  a  discrimination  to  tax  a  portion 
of  the  personal  propertv,  and  to  leave  the 
balance  untaxed  under  the  law  of  1877 ;  or, 
if  that  can  be  excused  on  the  ground  that  the 
situs  of  the  property  was  made  to  follow  the 
owner,  it  was  certainly  a  discrimination  to 
tax  tlie  man  who  lived  in  the  organized  coun- 
ty to  tlie  full  limit  of  the  law,  and  to  omit  to 
tax  his  wealthier  neighbor,  who  happened  to 
live  just  across  the  line  in  an  unorganized 
county.  If  it  is  conceded  that  the  failure  to 
provide  machinery  for  the  collection  of  any 
tax  within  the  unorganized  counties  can  ex- 
cuse such  apparent  discrimination  as  the 
learned  judge  in  the  principal  opinion  seems 
to  admit,  I  cannot  understand  by  what  logic 
the  providing  of  the  machinery  to  collect  a 
part  of  it  is  a  discrimination,  or  how  a  man 
can  be  heard  to  complain  in  a  court  that  he 
is  unjustly  discriminated  against,  when  he 
has  paid  taxes  on  his  cattle,  in  that  he  has 
not  been  required  to  pay  taxes  on  his  farm. 
It  was  a  part  of  the  code  of  morals  sought  to 
be  established  by  our  Saviour  that  if  they 
smite  you  on  one  cheek,  you  must  turn  the 
other  also;  but  the  rule  has  never  so  tar  be- 
fore found  its  way  into  the  legislation  of  our 
country  as  to  be  attempted  to  be  enforced  by 
the  courts.  It  occurs  to  me  that  if  the  legis- 
lature has  permitted  property  to  go  untaxed 
in  the  unorganized  counties,  and  thereb;^the 
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burden  has  been  increased  upon  those  in  the 
organized  countiea,  and  thenby  it  has  un- 
justly disoriminated  against  cnitain  kinds  of 
propei-ty  and  in  favor  of  others,  when  it 
takes  one  step  in  the  direction  of  lifting  ttiat 
burden  by  taxing  {xoisonal  property  it  is  not 
a  step  towards  discrimination.  If  so,  when 
it  advances  the  other  step,  and  taxes  all  prop- 
ertj  in  the  unorganized  counties,  discrimina- 
tion would  be  complete.  And  if  it  was  not 
a  discriminatioa  to  fail  to  collect  any  tax  on 
any  property  in  the  unorganized  territory,  I 
cannot  see  how  it  is  a  discrimination  to  fail 
to  collect  it  on  a  part.  Certainly  the  greater 
is  presumed  to  include  the  less,  and  if  it  was 
not  unjust  to  allow  the  whole  to  escape  tax- 
ation. I  cannot  see  how  it  is  unjust  to  allow 
the  part.  But  it  is  said  that  when  you  com- 
mence taxing  in  a  district  y ou  m  ust  tax  every- 
thing subject  to  taxation;  that  when  any  tax 
is  levied  in  an  unorganized  coonty,  you  must 
levy  it  upon  all  property.  There  are  no  tax- 
ing districts  for  the  territorial  tax ;  its  dis> 
trict  is  the  entire  territory,  and  tlie  machin- 
ery by  which  this  tax  is  collected  is  found  in 
the  locail  organization  of  the  counties.  If 
this  position  be  correct,  that  it  is  only  neces- 
sary to  neglect  to  tax  all  property  in  a  given 
district  to  make  the  taxation  valid,  then  the 
territorial  tax  could  be  abuted  in  any  organ- 
ized county,  so  that  it  is  abated  on  all  prop- 
erty. This  cannot  be  true.  It  would  be  an 
unjust  discrimination,  an  arbitrary  and  ille- 
gal exemption.  The  failing  to  provide  ma- 
chinery to  collect  the  tei°ritorial  tax  in  unor- 
ganized counties  can  only  be  excused  upon 
some  good  ground  presumed  to  exist.  The 
presumption  is  in  favor  of  the  law;  and  it 
will  be  presumed  that  the  legislature  is  ad- 
vancing the  machinery  for  cuUection  of  taxes 
upon  property  in  the  outlying  territory  as 
fast  as  it  will  pay  to  do  so.  It  would  be  bad 
legislation  to  provide  for  the  assessment  of  a 
Ux  yielding  $1,000,  which  would  cost  »2,000 
in  its  coUeution.  Such  legislation  and  such 
taxation  would  be  an  unjust  discrimination 
against  those  required  to  pay  the  extra  and 
unnecessary  expense. 

The  cost  of  collecting  taxes  upon  real  prop- 
erty is  slower  and  much  more  expensive  than 
that  upon  personal  property,  which  can  be 
removed  and  exposed  for  sale  by  distress. 
Besides,  there  is  little  real  property  in  the 
unorganized  counties  to  which  the  settlers 
have  acquired  title;  and  it  is  presumed  that 
when  in  the  judgment  of  the  legislature  the 
ends  of  justice  will  be  best  subserved  with 
least  discrimination  against  the  property 
owners  and  tax-payers  by  providing;  for  col- 
lection of  taxes  upon  the  reitl  property  of  un- 
organized counties,  it  will  be  done.  This 
court  will  be  justitied  in  setting  aside  the 
laws  of  the  legislature  only  when  it  can 
plainly  see,  under  any  view  that  can  be  taken 
of  the  law,  that  it  is  clearly  in  violation  of 
the  organic  act.  If  we  were  in  doubt  even 
of  the  validity  of  tlve  act,  such  doubt  must  be 
resolved  in  favor  of  tlie  law ;  a  fortiori,  when 
the  court  is  unable  to  see  how  any  class  of 


citiaens  or  any  class  of  property  has  been  un- 
justly discriminated  against  by  this  act,  it 
will  not  go  into  the  realms  of  speculation 
for  some  possible  organic  defect.  Were  the 
case  one  of  uniformity  as  to  the  rule  of  taxa- 
tion, as  in  Wisconsin,  or  the  rate  of  taxation, 
as  in  Kansas,  under  tbeir  constitutions,  «« 
might  well  paule,  and  in  the  language  of  the 
learned  judge  who  delivered  the  opinion  of 
the  court  in  Bailroad  Co.  v.  Taylor,  52  Wis. 
42,  8  N.  W.  Bep.  838,  say:  "it  is  well  to 
move  slowly,  and,  if  possible,  with  flxed  san- 
dals, and  upon  no  slippery  pathway."  Yet 
that  learned  court  held  in  the  case  just  cited, 
under  a  constitntion  providing  that  "the  rule 
of  taxation  shall  be  uniform  throughout  the 
state, "  that  the  legislature  had  the  power  to 
exempt  the  plaintiff  railway  for  a  term  of 
years  from  all  taxation ;  and  in  ICansas,  un- 
der a  constitution  that  provides  that  "the 
legisUture  shiill  provide  for  a  uniform  and 
equal  rate  of  assessment  and  taxation, "  b«r 
court  held  valid  a  statute  which  provided 
that  real  property  only  of  that  part  of  the 
town  set  off  and  annexed  to  anotiier  town 
should  be  liable  for  its  proportion  of  the  debt 
of  the  old  town  from  which  it  was  severed. 
Commissioners  v.  Nelson,  19  Kan.  234.  The 
party  wboae  real  property  had  been  assessed 
for  a  tax  to  pay  this  debt,  complained  that 
such  a  law  was  not  uniform  and  equal  under 
the  constitution;  that  owners  of  personal 
property  should  be  also  taxed  for.  this  pur- 
pose. It  would  seem  difficult  to  sustain  such 
legislation  under  such  a  constitutional  pro- 
vision ;  and  the  court,  admitting  the  diiAculty 
of  its  position,  says:  "To say  Uiift  all  assess- 
ments and  all  taxes  must  be  equal  and  nnt- 
focm  in  order  to  bo  valid;  that  the  tax  in  this 
case  is  not  equal  and  uniform,  and  therefore 
tliat  the  tax  in  this  case  is  void,— is  an  argu- 
ment so  short,  so  simple,  so  logical,  and  so 
easy  of  comprehension,  that  all  persons  wh'\ 
cannot  or  will  not  push  their  inquiries  into 
a  broader  field  of  investigation  will  gladly 
accept  it  as  true  and  think  it  conclusive." 
And  the  court  then  proceeds  to  argue  that 
the  words  of  the  constitution  cannot  have  a 
literal  construction;  that  there  underlies  all 
such  instruments  a  principle  which  the  court 
in  its  interpretation  is  bound  to  respect;  and 
tlien  continues  to  show  the  lack  of  unjust 
discrimination  in  tlie  act,  and  that  it  is  with- 
in the  spirit  and  meaning  of  the  constitution. 
We  are  met  with  no  sucti  obstacles  here. 
Our  organic  law  does  not  require  the  law  of 
taxation  to  be  uniform  either  in  rule  or  rate. 
It  embodies  the  very  principle  invoked  by 
these  learned  courts  as  concealed  in  or  lying 
back  of  the  wording  of  their  organic  laws. 
In  my  judgment,  the  failure  ol  the  legisla- 
ture to  provide  the  machinery  for  collection 
of  the  tax  on  real  property  witliin  Uie  unor- 
ganized counties  did  not  invalidate  the  tax 
collected  for  territorial  purposes  on  personal 
property. 

Again,  if  this  legislation  is  to  be  int«r- 
preted  aa  an  exemption  of  the  real  property 
within  the  unorganized  counties,  I  have  no 
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doabt  of  tbe  eonstitationiility  of  such  legisla- 
tion.    When  It  is  once  admitted  that  the  leg- 
islature has  power  to  exempt  property  from 
taxation,  the  most  difficult  obstacle  has  been 
overcome.     Ttie  onl}'  limitation  upon  such 
power  of  exemption  is  that  tt  shall  not  work 
an  unjust  discriminalion  as  against  other 
property.     Why,  under  such  an  interpreta- 
tion of  the  statute,  miglit  not  the  legislature 
have  exempted  all  the  real  property  in  the 
unorganized  counties  in  terms,  so  long  as 
they  remain  unorganized?    There  is  no  local 
government  to  maintain,  no  discrimination 
is  made  except  as  against  the  territory  and 
the  tax- payers  of  the  organised  counties;  and 
if  it  appear  that  in  the  present  or  near  future 
the  entire  territory  may  be  benefited  by  such 
a  provision  of  taxation,  then  no  discrimina- 
tion is  made  as  against  them.     Such  exerop- 
tiuns  are  prt-aumed  to  be  for  the  public  bene- 
nt.     The  United  States,  apon  this  theory, 
not  only  offers  her  iioioestcads  free  to  the 
settler,  but  exempts  them  from  all  debts  con- 
tracted by  him  prior  to  issue  of  patent.    The 
settler  who  pushes  out  over  the  frontier  line 
into  the  unsettled  country  is  generally  pooc, 
and  the  inducement  offered  him  of  free  lands, 
xupled  with  exemption  from  taxation  during 
he  period  of  early  settlement,  might  benefit 
.•le  entire  territory  by  hastening  an  early 
opening  and  development  of  the  unorganized 
county,  which,  but  for  such  inducement  ex- 
tended, migiit  long  remain  unoccupied,  and 
might  fail  to  bring  into  the  treasury  any  tev> 
enne  from  taxation  for  a  much  greater  length 
of  time.     Such  laws  are  continiuxisly  sus- 
tained by  the  courts.     Exemptions  of  prop- 
erty fur  man  ufacturing  purposes  have  al  ways 
been  sustained  wherever  the  legisluture  has 
the  power  to  exempt;  the  presumption  being 
that  they  contribute  to  the  general  public 
benefit.     Factory  Co.  v.  Inhabitants  of  Gard- 
iner, 5  Me.  138;  St.  Joseph  v.  Railroad  Co., 
39  Mo.  476;  Brewster  v.  Hough,  10  N.  H. 
138;   TomUnson  v.  Jessup,  16  Wall.   454; 
Hospital  V.  Philadelphia  Co.,  24  Pa.  St.  229. 
In  general,  the  exemption  must  be  of  a  class, 
ami  not  of  an  individual  of  a  class;  and  un- 
der every  statute  there  must  be  some  good 
reason  for  theexemption,  otherwise  the  legis- 
lation will  be  (q>en  to  the  objection  of  un- 
just discrimination ;  any  arbitrary  and  invidi- 
ous exemption  of  a  person  or  class  will  be 
void.    No  good  reason  appears  to  me,  if  the 
legislature  intended  by  this  act  to  exempt  all 
real  property  from  taxation  in  the  unorgan- 
ized counties  for  the  public  benefit,  such  as 
the  encouraging  of  emigration,  why  the  law 
is  not  OS  valid  a  one  as  that  exempting  a  class 
of  manufacturers  engaged  in  a  certain  line  of 
work  from  exemption  for  a  term  of  years.    It 
is  in  some  respects  less  objectionable  in  that 
no  period  of  time  is  fixed  for  the  expiration 
of  the  exemption,  nnd  the  benefit  is  one  more 
general  to  the  entire  people  than  in  case  of 
the  manufactorer.    The   right  to  exempt 
such  persons  and  corporations  instates  wliere 
the  right  of  exemption  is  not  restricted,  is  so 
geufTul  a  one  that  it  lung  ago  ceased  to  be 


challenged,  and  the  supreme  court  of  the 
United  States,  and  certain  of  the  supreme 
courts  of  the  states,  havecarrled  the  dextrine 
so  far  as  to  hold  that  in  case  of  charters  and 
franchises  accepted  with  sudi  exemption, 
without  right  of  revocation  by  the  state,  it. 
becomes  a  contract  which  binds  future  legis- 
latures. Says  Judge  Bkadlet  in  Salt  Co. 
V.  Bast  Saginaw,  IS  Wall.  376:  "It  is  un- 
necessary at  this  time  to  discuss  the  question- 
of  pMwer  on  the  part  of  a  state  legislature  to 
make  a  contract  exempting  certain  property 
from  taxation.  Such  a  power  has  been  fre- 
quently asserted  and  sustained  by  the  decis- 
ions of  this  court."  Citing  New  Jersey  v. 
Wilson,  7  Cranch,  164;  Goitlon  v.  Appeal 
Court,  3  How.  133;  Bank  v.  Knoop,  16  How. 
369;  Dodge  v.  Woolsey,  18  How.  3S1;  Mc- 
Gee  V.  Mathjs,  4  WaU.  143,  and  others. 

This  doctrine  lias,  however,  lieen  denied- 
by  many  of  the  states,  and  it  has  been  vig- 
orously maintained  that  no  legislator?  has- 
the  right  to  tie  up  and  bind  future  legisla- 
tures MS  to  the  revenue  of  the  state.  .As  late 
as  1878  the  legislative  assembly  of  the  Dis- 
trict of  Colanibia  passed  an  act  exempting- 
from  taxation,  for  10  years,  sueh  real  and  per- 
sonal property  as  might  be  a<.-tually  employed 
within  the  district  for  manufacturing  pur- 
poses. Under  subsequent  legislation  by  con- 
gress ail  real  estate  in  said  District  was- 
made  liable  to  taxation,  except  property  of 
the  United  States,  the  District  of  Colombia, 
and  that  used  for  edncatiouU  and  charitable 
purposes;  and  it  whs  daimed  by  Welch,  »- 
manufacturer  who  had  made  large  Invest- 
ments under  the  former  law,  that  it  was  a- 
coatrsict  which  sul>seqnent  legislation  could 
not  impair.  The  question  was  also  raised  as- 
to  the  power  of  the  District  legislature  to- 
pass  such  an  act.  Justice  Hukt,  in  deliver- 
ing the  opinion  of  the  court,  says:  "It  is  not. 
open  to  reasonable  doubt  that  congress  had 
power  to  invest,  and  did  invest,  the  District 
government  with  legislative  authority,  or 
that  the  act  of  the  legislative  assembly  of ' 
June  26,  1873,  was  within  that  authority. 
We  shall  therefore  consider  the  question  as 
if  that  act  exempting  manufacturing  prop- 
erty from  taxation  had  been  passed  directly 
by  congress.  It  does  not  create  a  contrsict  in 
the  sense  that  it  cannot  be  repealed.  It  has 
been  frequently  held  that  the  incorporation 
of  a  company  by  special  charter,  with  theex- 
emption of  its  lands  or  other  property  from- 
taxation,  creates,  upon  the  acceptance  of  the 
charter,  a  contract  which  will  insure  that  ex- 
emption during  the  period  specified.  But 
the  present  case  does  not  come  within  the 
i-ule.  This  is  a  bounty  law,  which  is  good 
as  long  as  it  remains  unrepealed;  but  there 
is  no  pledge  that  it  shall  not  be  repealed  at 
any  time."  Welch  v.  Cook,  97  U.  S.  542. 
If  it  is  conceded  that  the  legislature  may  ex- 
empt 40  acres  or  a  quarter  section  of  land 
from  taxation,  which  has  grown  thereon  a 
certain  number  of  trees,  no  reason  appears 
why  it  may  not  exempt  wild  land  in  the  un- 
organized counties  for  a  limited  time  to  the 
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«ettler  who  takes  it  up  and  makes  improve- 
ments  thereon.  Nor  is  the  legislation  open 
to  the  objection  that  It  is  local  or  s])ecial.  It 
is  not  local  because  it  applies  to  the  unor- 
ganized counties,  and  not  to  the  whole  ter- 
ritory in  name.  It  docs  apply  to  the  vrhole 
territory  in  that  the  proposition  is  open  to 
the  people  of  the  whole  territory  who  desire 
to  avail  themselves  of  its  provisions,  and  the 
benefit  to  be  derived  from  the  early  settle- 
ment of  the  new  country  is  to  be  shared  in 
t>y  the  whole  territory.  The  same  objection 
«ould  be  urged  to  mills  and  manufactories, 
which  must  be  confined  to  rivers  and  streams 
of  water,  or  to  exemption  of  agricultural 
lands  for  planting  timber,  because  it  does 
not  apply  to  cities  and  incorporated  towns. 
The  term  "unorganized  counties"  is  not  one 
«f  place  or  location;  it  is  one  of  class.  What 
is  unorganized  to-day  may  be  organized  to- 
morrow, and  counties  and  portions  of  coun- 
ties now  organized  may  again  become  unor- 
ganized. The  law  regards  the  future,  not 
the  present  alone,  nor  the  past.  Legislation 
based  upon  the  popuktion  of  cities  and 
(owns,  when  prospective  in  operation,  is  al- 
ways held  not  to  be  special  or  local ;  and  why 
flbould  this  legislation  based  upon  organiza- 
tion, which  rests  largely  upon  population,  be 
any  more  open  to  such  objection  ?  By  local 
or  special  is  meant  local  or  special  in  its  ef- 
fect or  operation.  In  either  view  of  the  case, 
the  law,  so  far  as  it  provides  for  the  collect- 
ing of  a  territorial  tax  assessed  upon  person- 
al property  in  the  unorganized  counties,  is 
valid,  and  must  be  sustained;  but  in  so  far 
as  it  seeks  to  provide  for  local  taxation  to  be 
expended  for  the  sole  benefit  of  a  county  for- 
eign to  that  wherein  the  property  is  situated, 
it  is  illegal  and  void.  The  cause  must  be  re- 
manded for  further  proceedings  in  accord- 
ance with  the  opinion  of  this  court.  All  the 
justices  concur,  except  Justice  THOXiWS,  who 
dissents. 


YouKO  et  U3B.  «.  Barhas  et  ux. 
iSupreme  Court  of  Michigan.    April  13, 1889.) 

PaRTNBRSBIP— ACCOUNTINO. 

1.  Defendant  agreed  to  furnish  plaintiff  the 
means  of  performing  a  contract  for  the  construe 
Uon  of  a  road,  her  husband  to  act  as  financial 
agent  of  both.  The  husband  testified  that  he  fur- 
nished Bve  barrels  of  pork  and  three  barrels  of 
beef  October  18th,  but  produced  no  bill  for  them. 
One  barrel  of  pork  and  one  of  beef  were  charged 
August  10th,  the  husl>and  stating  that  he  did  not 
think  they  were  part  of  the  lot  charged  October 
18th,  and  did  not  remember  whether  he  supplied 
them.  Plaintiff  testified  ttiat  he  did  not  receive 
the  eight  barrels,  but  admitted  receiving  the 
amount  charged  August  10th,  and  was  not  sure 
that  he  did  not  get  another  barrel  of  pork,  and 
thought  he  got  another  barrel  of  beef.  He  com- 
menced work  in  August  with  two  men,  and  after- 
wards hired  two  or  three  more,  and  had  from 
twelve  to  fifteen  men  two  or  three  weeks,  and 
<continued  work  until  January,  but  got  no  more 
beef  or  pork  until  June.  Held,  that  the  items 
should  be  allowed. 

i.  The  husband  testified  that  on  June  13th  he 
paid  a  dealer  $i5,  and  purchased  a  barrel  of  beef 
and  one  of  pork  for  t3B,  and  that  ^15  charged  as 
tiaving  been  paid  to  the  dealer  that  day  were  for 


supplies,  but  produced  no  bill,  and  no  receipt  for 
the  money.  Held,  that  the  charge  should  be  dis- 
allowed. 

8.  An  item  for  a  payment  to  a  laborer,  the  cor- 
rectness of  which  pUlntifl  admits,  should  be  al- 
lowed, though  it  doee  not  appear  Iii  the  account 
filed  by  defendant. 

4.  Plaintiff  testified  that  he  had  no  means,  and 
the  fnnds  admitted  to  have  been  received  by  him 
amounted  to  C3,460.  His  account  was  not  itemized, 
and  gave  the  months  and  years  of  pasrments  only. 
One  charge  for  labor  paid  from  receipts  was  $2,400. 
Held  error  to  allow  such  item  as  charged  where 
it,  with  the  other  Items  allowed,  amounted  to 
t4,199. 

5.  Defendant  having  advanced  plaintiff  a  sum 
for  his  own  use,  and  the  referees  having  allowed 
her  the  amount,  with  interest,  and  she  lieing  enti- 
tled to  repayment  in  full  before  division  of  the  as- 
sets, plaintiff  should  be  charged  with  one-half 
thereof,  with  interest,  as  otherwise  defendant's 
share  would  be  reduced  by  one-half  of  such  amount 
from  what  it  would  be  if  plaintiff  repaid  the  ad- 
vances from  his  own  means. 

Appeal,  from  circuit  court.  Delta  county, 
in  chancery;  C.  B.  Grant,  Judge. 

Bill  by  Benjamin  Young  and  wife  against 
Edwin  P.  Barras  and  wife.  Defendants  ap- 
peal. 

F.  0.  Clark,  for  appellants.  John  Power, 
for  appellees. 

Chahplin,  J.  By  consent  of  parties  the 
bill  filed  in  this  case  has  been  treated  as  a 
bill  filed  to  obtain  an  accounting  of  partner- 
ship affairs  between  Benjamin  Young  and 
Frances  £.  Barras.  Young  had  obtHined  a 
contract  with  the  state  for  building  a  state 
road,  called  the  "Days  River  &  Bay  de  No- 
quetteStateRoad,"for  which  he  was  to  receive 
as  compensation  certain  lands,  called  "State 
Swamp  Lands."  Being  without  means  to 
carry  forward  the  work,  he  entered  into  a 
written  contract  with  Frances  E.  Barras,  by 
which  she  agreed  to  furnish  the  means  and 
credits  for  building  the  road,  which  were  to 
be  considered  of  the  same  value  as  the  time 
and  labor  of  Young  in  prosecuting  the  work. 
The  contract  then  provided  how  the  proceeds 
of  the  land  should  be  applied.  Young  was 
to  have  charge  and  control  of  the  working 
force  upon  the  road,  and  Edwin  P.  Barras, 
the  husband  of  Frances,  was  to  have  the 
financial  management  and  control  of  building 
the  ruad,  and  sale  of  lands.  The  capital  in- 
vested by  Frances  E.  Barras  was  not  to  draw 
interest  until  one  year  from  the  1st  day  of 
November,  1879.  that  being  the  time  set  for 
completion  of  the  road,  but  all  capital  ad- 
vanced or  money  expended  in  any  manner 
after  November  1,  1880,  was  to  draw  inter- 
est at  10  per  cent,  per  annum  until  paid. 
The  profits  in  building  of  bridges  or  culverts 
were  also  to  be  shared  equally,  and  the  pro- 
ceeds of  the  same  were  to  be  applied  to  the 
building  of  said  road.  Provision-  was  also 
made,  after  one-half  of  the  road  was  built, 
to  raise  money,  not  exceeding  $3,000,  by 
giving  security  upon  the  lands.  The  matter 
of  accounting  was  referred  by  the  circuit 
court  sitting  in  chancery  to  three  referees, 
who  heard  the  testimony  and  made  their  re- 
port. Certain  items  of  defendant's  account 
were  disallowed,  and  exceptions  were  filed 
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based  thereon.  Upon  hiring,  the  circuit 
judge  modified  the  report  uf  the  referees  by 
allowing  one  item  of  350  in  favor  of  defend- 
ants, and  also  by  allowing  interest  from  Oc- 
tober 1,  1882.  instead  of  from  September  1, 
1885,  and,  so  modified,  affirmed  the  repoit. 
The  first  item  disallowed  by  the  referees  com- 
plained of  is  one  under  date  of  October  18, 
1878, — five  barrels  of  pork,  370,  and  three 
barrels  of  beef,  339;  total,  3109.  Ck>ncern- 
ing  these  supplies,  there  was  conflicting  tes- 
timony. Counsel  for  Appellants  criticise  the 
action  of  the  court  below  in  referring  to  the 
judgment  of  the  referees  in  all  cases  where 
there  was  a  conflict  of  testimony,  and  insists 
that  he  should  have  considered  and  weighed 
the  testimony  independently  of  the  conclu- 
sions of  the  referees,  and  it  is  claimed  that 
if  he  had  done  so  the  items  disallowed  would 
not  have  been  rejected.  In  view  of  this  crit- 
icism we  have  gone  carefully  over  the  testi- 
mony, and  are  free  to  confess  that  we  find 
ourselves  pretty  much  in  the  same  predica- 
ment as  the  circuit  judge.  It  was  the  duty 
of  Edwin  P.  Barras,  who  was  agreed  upon 
as  the  financial  agent  of  the  parties,  and  who 
represented  his  wife's  interests,  to  keep  just 
and  accurate  accounts  of  all  moneys  and  sup- 
plies furnished  for  the  job,  and  to  be  able  to 
produce  vouchers  for  moneys  or  supplies  ad- 
vanced. But  he  has  not  done  so.  When  he 
purchased  supplies  from  "outside,"  he  cer- 
tainly ought  to  be  able  to  produce  the  bills 
of  the  goods  purchased.  It  appears  that  he 
ordered  goods  from  resudent  dealers  for  use 
in  the  construction  of  the  state  road,  and 
claimed  that  he  had  obtained  bills  from  such 
dealers  showing  the  goods  furnished;  but  he 
did  not  produce  them,  and  testified  that  he 
had  lost  them.  He  was  also  engaged  a  por- 
tion of  the  time  in  carrying  on  jobs  of  his 
own,  which  required  the  same  kind  of  sup- 
plies, and  it  does  not  satisfactorily  appear 
that  he  always  kept  a  separate  account  of 
these  supplies.  He  borrowed  money,  upon 
the  pledge  of  these  lands  as  security,  fur  the 
purpose  of  building  the  road,  and  placed  the 
same  in  bank  to  his  credit  as  agent  or  attor- 
ney, and  drew  checks  upon  this  fund  for  his 
own  private  use,  as  well  as  for  the  purpose 
of  paying  men,  and  for  supplies  for  the  road. 
With  respect  to  this  item  Young  testified 
positively  that  he  had  never  received 
it.  But  I  do  not  think  the  referees  disal- 
lowed it  upon  the  testimony  of  Young,  for 
tliey  allowed  many  items  which  he  positively 
swore  that  he  had  not  received.  It  appears 
more  likely  that  the  referees  were  not  satis- 
fied from  the  testimony  of  Mr.  Barras  that  it 
wus  a  proper  ctiarge.  Barras  testifies  he  fur- 
nislied  it  himself.  But  how  did  he  furnish 
it?  He  says  he  bought  the  goods  from  "out- 
side," but  produces  no  bill  of  them,  and  he 
says  that  he  rolled  them  in  his  back  office, 
and  charged  them  in  one  lot,  in  bulk,  "and 
Mr.  Young  used  it  as  he  wanted  it."  His 
attention  was  then  called  to  a  prior  charge, 
under  date  of  August  10,  1878, — one  barrel 
of  pork  and  one  barrel  of  beef, — and  asked 


from  whence  came  that.  He  replied  that  he 
did  not  recollect.  He  was  then  asked  if  that 
was  not  part  of  the  same  lot,  and  he  said 
thut  he  did  "not  think  it."  He  was  then 
asked,  "Did  you  supply  that?"  and  he  re- 
plied, "I  do  not  remember."  Mr.  Young, 
after  stating  positively  that  he  did  not  re- 
ceive these  items,  says  that  he  is  not  sure 
that  he  did  not  get  another  barrel  of  jjork, 
and  thinks  he  did  get  another  barrel  of  beef, 
but  is  positive  tliat  he  did  not  get  more  than 
two  barrels  of  pork  and  two  barrels  of  beef. 
I  think  this  testimony  of  Young,  with  his 
admission  that  lie  got  the  barrel  of  beef  and 
barrel  of  pork  August  10th,  in  connection 
with  the  other  facts,  shows  that  the  claim 
ought  to  have  been  allowed.  He  commenced 
work  on  the  job  the  early  part  of  August, 
with  two  men,  and  afterwards  he  got  two  or 
three  more.  He  finished  working  on  the 
road  in  November,  and  then  went  to  build- 
ing bridges,  and  worked  at  that  until  Janu- 
ary. Now,  if,  with  from  two  to  five  men,  he 
found  it  necessary  to  obtain  a  new  supply  of 
beef  and  pork  by  the  18th  of  October,  which 
he  thinks  he  did,  and  then  employed  from 
twelve  to  flfteen  bands  working  on  the  road 
for  two  or  three  weeks,  and  afterwards  con- 
tinued work  upon  the  bridges,  it  is  quite  evi- 
dent that  one  additional  tarrel  of  pork  and 
beef,  obtained  October  18th,  would  not  have 
been  sufllcient,  and,  as  no  pork  or  beef  was 
obtained  after  that  until  the  next  June,  the 
probabilities  are  that  the  testimony  of  Mr. 
Barras  is  correct,  and  we  think  this  item 
should  have  been  allowed. 

Bespecting  the  item  disallowed  "June  13, 
1879.  Paid  McEenna  345, "  we  think  it  was 
properly  disallowed.  McKenna  was  a  dealer 
in  supplies.  Barras'  account  shows  that  on 
that  day  he  paid  McKenna  345,  and  al- 
so purchased  of  him  one  barrel  of  beef, 
312,  one  barrel  of  pork,  314,  and  paid  Fo- 
garty  35.50.  He  testifies  that  the  345  paid 
were  for  supplies,  but  produces  no  bill  for  the 
goods,  nor  receipt  for  the  money.  We  think 
the  item  under  June  2,  1882,  (cash  paid  Col- 
well,)  should  have  been  allowed.  The  amount 
of  the  check  paid  to  Edwin  Brownlee  (S15. 
August  7,  1880)  should  have  been  allowed. 
It  is  true  that  this  item  is  not  in  the  account 
of  defendant  as  filed,  but  the  proof  is  clear 
that  he  worked  on  the  state  road,  and  the 
correctness  of  the  item  is  admitted  by  You  ng. 
We  have  examined  the  testimony  respecting 
the  other  items  of  defendant's  accounts  dis- 
allowed, and  see  no  reason  for  disturbing  the 
Unding  of  the  referees  in  regard  to  them. 
With  reference  to  the  account  rendered  by 
Mr.  Young  we  must  say  that  it  is  still  more 
unsatisfactory  than  that  rendered  by  Mr. 
Barras.  It  is  not  itemized,  and  only  years 
and  months  are  given.  One  item  is:  "1881, 
Oct  To  paid  men  from  private  funds,  $300;" 
and  another,  without  any  date:  "To  for  la- 
bor on  road  and  bridge  from  money  received 
from  sales  of  land  and  bridge  contract, 
32,400. "  He  claims  that  he  had  an  account 
of  these  moneys  paid  upon  a  pass.-book,  which 
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he  Bays  he  used  in  making  np  the  accoant, 
and  afterwards  he  laid  it  upon  the  mantel 
with  other  paas-bodcs,  relating  to  other  jobs, 
and  "they  got  burned  up."  The  referees  al- 
lowed his  account,  with  the  exception  of 
amounts  charged  for  his  personal  labor,  and 
charged  him  with  amounts  received  from 
sales  of  lands,  and  from  bridge  contracts. 
Young  testi&es  that  he  had  no  means  of  bis 
own  with  which  to  builil  the  state  road.  He 
admits  receiving  for  building  bridges  and 
culverts  on  the  line  ot  this  road  the  follow- 
ing: Little  Fish  Dam  river  bridge,  $200; 
Deer  creek  bridge,  9100;  bridge  :it  Big  Fish 
Dam  river,  $700;  Bolls  Run  bridge,  $300; 
Sturgeon  river  bridge,  9600;  and  two  or 
three  small  creek  bridges,  $120.  Total, 
S2.020.  He  also  admits  liaving  received 
from  sale  of  lands  as  follows:  "Bill  Kouglt- 
ton,  $190;  Peter  Plant,  $100;  D.  Farley. 
8100;  Pat  McFee.  $150;  Fred  Cota,  $100; 
William  Humstaad,  $260;  John  Saxton,  $50; 
Hall,  $75;  John  Armstrong.  $75;  and  from  O. 

Callaghan,  for ,  $40.  Total,  $1,140.00. » 

He  also  testifles  that  he  used  $800  of 
of  bis  own  private  means.  This  constitutes 
all  the  money  he  has  received  from  any  source 
and  used  in  the  construction  of  the  road,  and 
he  says  it  was  all  so  used.  This  makes  the 
total  amount  of  his  expenditures  for  labor, 
board,  and  supplies,  $3,460.  The  referees 
allowed  him  $4,199,  which  includes  item  of 
$2,400,  charged  for  amount  paid  laliorers  in 
one  gross  sum,  being  $739  more  than  he  had 
received  money  with  which  to  pay,  and 
according  to  Mr.  Young's  testimony  the 
items  charged  in  his  bill  tiave  all  baen  paid 
for  except  one  Item  of  $45  to  Mr.  Purdy. 
There  is  considerable  doubt  with  referenoeto 
the  items  paid  Atkins  f  orsiipplles,  in  August, 
1881,  amounting  to  $150.  This  doubt  could 
have  been  removed  by  recalling  Mr.  Atkins; 
but  neither  party  saw  fit  to  do  so.  These 
items  will  be  permitted  to  stand.  I  think 
the  referees  were  in  error  in  allowing  this 
item  to  stand  at  $2,400,  as  the  result  demon- 
strates that  it  cannot  bn  correct.  The  moat 
favorable  view  I  can  take  under  the  testi* 
mony  is  to  allow  Mr.  Young  a  balance  in  his 
favor  of  the  Purdy  item  of  $15.  But  against 
this  must  be  charged  one-half  of  the  l)alance 
of  cash  and  goods  furnished  by  Frances  E. 
Barms  to  Mr.  Young  for  his  own  use,  and 
not  used  in  the  construction  of  the  road,  and 
about  which  there  is  no  dispute.  This  bal- 
ance is,  without  interest,  $152,  one-half  of 
wiiich,  .$76,  with  interest,  should  be  cliarged 
against  Young  in  this  accounting.  It  is 
true  that  the  referees  allowed  Mrs.  Barras 
the  full  amount  of  this  account  as  advances, 
with  interest,  and  she,  under  the  contract,  is 
entitled  to  l>e  repaid  the  full  amount  of  her 
advances,  with  interest,  l)efoi-e  a  division  of 
the  assets.  But  she  is  to  be  repaid  in  full  out 
of  a  joint  fund,  and  her  share  of  such  fund 
will  be  reduced  by  just  one-luilf  of  the  amount 
from  what  It  would  have  been  if  Young  re- 
paid these  advances  from  his  own  means.  The 
circuit  court  was  right  in  allowing  the  $50 
mentioned  in  the  decree  ai)pealed  from,  with 


reference  to  tlie  tfme  from  which  the  interest 
on  advances  is  to  commence.  The  decree 
must  be  so  modified  as  to  provide  for  the  re- 
payment to  Mrs.  Barras  of  her  advances,  and 
interest,  and  the  debt  contracted  for  building 
the  road,  taxes,  expenses,  and  liens,  out  of 
assets,  before  any  division  is  made.  There 
must  be  a  record  of  the  interest  upon  the  ad- 
vances as  allowed  by  the  foregoing  finding, 
and  the  decree  below  modiQed  accordingly, 
and  as  so  modi  fled  it  will  be  alfirmed.  The 
other  justices  concurred. 


Zabbl  et  al.  v.  Ha.rshhan,  Drain  Comipis- 

sioner. 
(Supreme  Court  of  Michigan.  April  la,  188Q.) 

Pbahuob— EsTorPBi/— Ornox  amd  Omcas— Em- 
iNSNT  Domain. 

1.  A  township  drain  oommissioner  has  no  juris- 
diction to  locate  a  township  drain  on  the  Une  of  a 
cxyuntT  drain  which  lua  been  neiUier  vacated  nor 
abancumed  nnder  drainncr)^  act  Mich.  1S86. 

2.  A  complaint  alleged  that  the  township  drain 
oommissioner  had  taken  steps  to  establish  and 
oonstruct  a  drain  to  be  called  the  "B.  Drain, "  and 
tlutt  the  proceedings  for  certain  reasons  were  il- 
legal, and  prayed  that  the  oolleotton  of  assess- 
ments  therefor  mleht  be  restrained,  etc. :  and  a 
subsequent  petition  by  complainants  stated  that  the 
proceedings  were  in  truth  for  the  purpose  of 
widening,  etc.,  the  "B.  Drain,  "which  had  bean 
previonuy  lata  out  by  the  county  drain  commis- 
sioner, by  reason  whereof  such  proceedings  we<-e 
illegal,  and  prayed  ttiat  they  might  be  declared 
void.  The  decree  ad  judg«d  the  prooeedings  void, 
one  of  the  reasons  given  being  that  the  proceed- 
ings of  the  county  commissioners  were  voia.  Held, 
that  complainants  wei%  not  estopped  from  rely- 
ing on  the  legal  existence  ot  the  county  drain. 

B.  Where  the  cost  of  a  county  drain  establiahed 
under  color  of  the  statute  is  paid  by  the  personit 
asaessed  without  objection,  and  the  drain  has  been 
used  and  acquiesced  in  as  a  public  drain  for  15 
years,  it  most  be  regarded  and  reoogniied  by  the 
township  drain  commissioner  aa  a  public  drain, 
legaUy  established.  , 

4.  Though  two  of  three  county  drain  commis- 
sioners appointed  by  the  board  of  supervisors  are 
themselves  supervisors  at  the  time  of  their  ap- 
pointment, they  are  officers  defncto,  and  the  acts 
of  the  oommissioners,  within  the  authority  con- 
ferred on  county  drain  commissioners,  are  not 
subject  to  collateral  attack. 

6.  Contracts  for  the  oonstniotlon  of  a  township 
drain  on  the  line  of  a  private  drain,  and  assess- 
ments therefor,  are  unauthorized,  and  further  pro- 
ceedings therein  may  be  restrained  where  a  re- 
lease or  condemnation  of  the  rigtit  of  way  has  not 
i>een  had,  and  compensation  ascertained. 

Error  to  circuit  court,  Monroe  county;  £. 
D.  KiNNE,  Judge. 

Action  by  John  Zabel  and  Joseph  Harmon 
against  Levi  A.  Harshman,  drain  commis- 
sioner of  the  township  of  Summerfieid.  Plain- 
tiffs bring  error. 

Grosvenor,  Bragdon  A  ffromenor,  tot  ap- 
pellants. Fra  G.  Humphrey  and  C.  A.  Golden, 
for  appellee. 

Champlin,  J.  This  case  was  before  ns 
upon  demurrer  to  the  bill  of  complaint  at  the 
January  term,  1888,'  when  the  demurrer  w^ai 
overruled,  and  the  cause  remanded  for  proofs. 
The  bill  of  complaint  sttttes,  and  the  proofs 
show,  that  in  1868  the  county  drain  commia- 
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sioneis  of  Monroe  county  laid  out  a  drain  in 
the  town  of  Summerfleld,  in  said  county, 
some  four  or  five  miles  in  length,  passing 
throiigli  lands  owned  by  ooroplainants,  for 
whicli  tlipy  were  assessed,  and  tliat  the  drain 
so  established  was  constructed  and  has  been 
in  use  :is  a  piilillc  drain  since  1870  ur  1871, 
and  known  and  called  the  "Stacey  Drain;" 
that  complainants  and  others  drained  into 
this  public  drain,  and  are  greatly  benefited 
tliereby ;  that  in  18ii6  the  defendant,  as  drain 
commissioner,  acting  upon  an  application  to 
locate  and  establish  a  drain  In  the  township 
of  SumraerOeld,  proceeded  to  locate  and  es- 
tablish a  drain  upon  the  northern  part  of  the 
Stacey  drain,  namely,  from  its  northern 
terminus  to  the  north  line  of  complainant 
Harmon's  land,  and  upon  the  identical  line 
of  the  Stacey  drain.  The  bill  of  complaint 
also  charged  that  defendant  was  disqualified 
from  acting  because  he  owned  land  that  was 
.assessed  for  benefits  when  the  Stacey  drain 
was  constructed,  and  was  drained  intoit;  and 
it  charged  that  his  action  for  that  reason  was 
fraudulent.  The  proof  shows  that,  in  order 
to  remove  the  disquallQcation,  he  sold  10 
acres  off  from  a  portion  of  the  west  side  of 
his  land  before  he  received  and  acted  upon 
the  application,  but  his  testimony  shows  that 
the  cellar  of  his  house  is  drained  into  the 
Stacey  drain.  There  is  a  tile  drain  from  his 
cellar  to  the  high  way,  and  thence  a  ditch  con- 
nects  with  the  tjtacey  drain.  The  facts  need 
not  be  stated  at  large  in  order  to  reach  a  con- 
clusion. 

The  undisputed  facts  bring  the  case  directly 
within  the  principle  of  law  laid  down  in  Toni- 
lin  V.  Newcomb,  (Mich.)  38  X.  W.  Rep.  315, 
which  holds  that  a  township  drain  couimis- 
•iuner  has  no  jurisdiction  to  locate  a  town- 
ship drain  upon  the  line  of  a  drain  laid  by 
the  county  drain  commissioner,  unless  such 
first  drain  was  legally  vacated  or  abandoned. 
In  this  case  the  Stacey  drain  laid  by  the 
county  drain  commissioners  was  neither  va- 
cated nor  abandoned,  but  bad  been  in  constant 
use  lor  more  than  16  years,  and  its  public 
character  had  been  disputed  by  no  one. 

The  court  below  dismissed  the  bill  of  com- 
plaint, because  it  appeared  from  the  proof 
that  in  1884  the  then  township  drain  com- 
missioner, Hcting  upun  the  theory  that  the 
btacey  drain  was  a  legal  drain,  instituted  pro- 
ceedings to  clean  out,  deepen,  widen,  or  ex- 
tend the  drain,  and  the  complainants,  with 
others,  filed  their  bill,  and  obtained  an  in- 
junction restraining  the  drain  commissioner 
from  further  action,  and  on  hearing  a  decree 
was  granted  perpetually  enjoining  the  com- 
missioner from  further  proceedings,  and 
hence  the  complainants  are  estopped  by  that 
decree,  which  was  entered  February  14, 
1884;  the  learned  judge  slating  that  the 
grounds  of  the  bill  in  that  case  and  of  the 
decree  was  tliat  the  Stacey  drain  was  not  a 
legal  drain,  and  the  proceedings  to  lay  It  out 
were  illegal  and  void,  and  they  could  not 
complain  if  the  defendant  had  proceeded  upon 
the  same  theory,  and  treated  the  Stiicey  drain 


as  illegal  and  void.  The  files  of  the  case  al- 
luded to  were  introduced  in  evidence  in  this 
suit,  from  which  it  appears  that  a  bill  of 
complaint  was  filed  December  16,  1882,  by 
complainants,  with  others,  setting  up  that 
the  townsliip  drain  commissioner  had  "taken 
steps  to  locate,  establish,  and  construct  a 
drnin  iu  the  township  of  Summerfleld  to  be 
called  the  "Stacey  Drain,"  and  claimed  to 
have  established  and  located  said  drain  ac- 
cording to  a  survey,  and  describing  the  route 
tliei-eof,  and  had  applied  to  the  probate  court 
for  the  appointment  of  commissioners.  The 
bill  sets  up  certain  irregularities  in  the  as- 
sessment, particularly  in  assessing  only  half 
of  the  amount  to  be  raised  in  one  year;  that 
contracts  were  let,  and  some  of  them  were 
awarded  to  oomplainants,  and  that  a  minor 
son  of  the  drain  commissioner  was  also 
awarded  a  contract  through  higher  lands 
than  those  of  complainants,  that  could  be 
done  sooner  than  the  wet  and  marshy  por« 
tion  they  had  contracts  for;  that  some  of  the 
lands  were  non-resident,  and  would  require 
a  long  time  to  realize  the  tax  assessed  agiiinst 
them;  and  that  in  consequence  they  would 
be  postponed  to  the  aon  of  the  commissioner 
in  getting  their  pay.  The  bill  also  alleged 
that  the  proceedings  were  defective  in  not 
giving  a  proper  description  of  the  lands. pro- 
posed to  be  taken,  and  that  the  entire  de- 
scription was  made  up  of  an  uncertain  line, 
without  giving  any  width  or  depth  or  data 
from  which  the  land  taken  could  be  de- 
scribed. Other  reasons  were  alleged  why  the 
proceedings  were  illegal.  The  prayer  of  said 
bill  is  Hs  follows:  "That  the  said  Jerome 
Trombley,  treasurer  and  collector  as  afore- 
said, his  attorneys,  counselors,  solicitors,  of- 
ficers, and  agents,  maybe  restrained  atad  en- 
joined by  the  order  and  decree  of  this  court 
from  collecting  and  receiving  any  and  all 
taxes  placed  upon  the  assessment  and  tax- 
roll  of  said  Summerfleld,  now  in  bis  hands, 
which  are  assessed  and  taxed  against  the 
lands  of  your  orators,  and  of  all  other  per- 
sons which  are  so  assessed  and  taxed  for  the 
benefit  of  said  Stacey  drain,  and  for  the  es- 
tablishment, locating,  and  constructing  the 
same;  and  that  the  levy,  and  all  the  proceed- 
ings for  assessing  such  taxes  for  said  drain, 
so  far  as  the  same  has  now  been  made,  may 
be  declared  by  this  court  to  be  irregular, 
illegal,  and  void,  and  of  no  force  and  effect. 
And  that  by  like  order  and  decree  of  tliis 
court  the  supervisor  of  said  town  of  Sum- 
merfleld who  shall  hold  said  ofiice  at  the  time 
of  extending  the  taxes  on  the  assessment 
roll  of  said  township  in  the  year  A.  D.  1883 
may  be  directed  and  required  to  place  upon 
said  roll  the  full  amount  of  taxes  apportioned 
and  charged  for  the  locating,  establishing, 
constructing,  and  maintaining  said  Stacey 
drain, 'and  charge  and  extend  the  same  on 
said  roll  against  the  several  pieces  of  land 
against  which  the  same  are  charged  and  ap- 
portioned by  the  report  of  said  drain  com- 
missioner in  relation  to  said  drain,  a  copy 
of  which  lias  been  served  upon  said  super- 
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visor.  Or  in  default  thereof,  and  of  said  de- 
cree, that  the  entire  proceedings  for  estab- 
lishing, locating,  constructing,  and  excavat- 
ing said  drain  may  be  declared  to  be  irregu- 
lar, illegal,  and  void,  and  that  the  same  may 
be  set  aside,  quashed,  and  held  for  naught. 
And  that  your  orators  may  have  such  other 
relief  and  such  further  relief  in  the  prem- 
ises as  the  nature  of  their  case  may  require, 
and  as  shall  be  agreeable  to  equity  and  good 
conscience." 

It  will  be  observed  that  there  is  nothing 
whatever  in  this  bill  of  complaint  referring 
in  the  remotest  manner  to  the  Stacey  drain, 
which  had  been  laid  out  and  established  by 
the  county  commissioners.  Nothing  is  said 
about  its  being  an  application  to  widen  or 
deepen  an  existing  dniin,  but  the  applica- 
tion and  proceeding  was  to  locate,  establish, 
and  construct  a  drain  to  be  called  the  "Stacey 
Drain. "  After  certain  proceedings  were  had 
under  this  bill  of  complaint.and  on  August  14, 
1883,  the  complainants  in  that  bill  tiled  the 
following  petition,  namely:  "Your petition- 
ers, Elbiidge  G.  Goodrich,  Thomas  H.  Leach, 
John  Zabel,  and  Joseph  Harmon  respectfully 
show  to  the  court  tliat  tbey  are  a  part  of  the 
above-niimed  complainants,  who  heretofore, 
to- wit,  on  the  16th  day  of  December,  1882, 
filed  their  bill  of  complaint  in  this  cause 
against  the  above-named  defendants,  to  ob- 
tain certain  relief  as  in  said  bill  prayed,  in 
relation  to  a  certain  drain  called  the  'Stacey 
Drain,'  more  particularly  described  in  said 
bill,  which  relief  to  a  certain  extent  was 
granted  by  this  court  by  an  interlocutory  de- 
cree and  order  signed  and  entered  in  said 
cause  on  the  20th  day  of  February  A.  D.  1883, 
and  by  a  further  order  and  decree  made  and 
entered  therein  March  10,  1883,  reference  to 
which  orders  and  decrees  is  hereby  made. 
And  your  petitioners  allege  that  they  are  still 
willing  and  anxious  to  have  said  Stacey  drain 
constructed  and  completed  asthesameislaid 
out,  and  are  also  still  willing  to  perform  and 
complete  their  contracts  for  the  excavation 
thereon,  and  to  pay  the  taxes  assessed  upon 
them  for  said  drain,  if  the  same  can  be  done 
so  as  to  bring  about  and  complete  said  drain 
as  intended.  But  certain  difSculties  have 
arisen  and  have  come  to  the  knowledge  of 
your  petitioners  since  said  bill  was  Sled, 
which  difficulties  threaten  to  defeat  their 
equities  as  set  forth  in  said  bill,  and  even  to 
entirely  prevent  and  defeat  the  construction 
of  said  drain,  to  the  great  and  manifest  in- 
jury of  your  petitioners,  and  of  all  others  in- 
terested in  said  drain,  and  to  result  in  great 
pecuniary  loss  and  damage  to  your  petitioners, 
and  to  others  interested.  Your  petitioners 
have  discovered  that  the  proceedings  of  the 
township  drain  commissioner  of  the  town- 
ship of  Summerfield  (who  is  one  of  the  de- 
fendants in  said  bill  of  complaint)  to  lay  out, 
establish,  and  construct  the  Stacey  drain  as 
set  forth  in  said  bill  was  in  truth  and  in  fact  a 
proceeding  to  widen  and  deepen  a  Stacey  drain 
which  had  been  heretofore  laid  out  and  con- 
structed by  a  county  drain  commissioner  of 


Monroe  county,  and  which  drain  is  by  the 
statute  placed  under  the  charge  of  said  coun- 
ty drain  commissioner  and  his  successor  in 
otlice,  and  not  within  the  jurisdiction  of  said 
township  drain  commissioner,  so  that  said 
proceeding  of  said  township  drain  commis- 
sioner was  irregular  and  unauthorized.  The 
one-half  only  of  the  tsxes  for  the  construction 
of  said  drain  was  levied  upon  the  assess- 
ment roll  for  the  year  1882,  leaving  one-half 
of  said  tax  to  be  levied  in  1888,  some  part  of 
which  tax  of  1882  has  been  paid,  for  a  part 
notes  have  been  given  under  the  order  of  this 
court,  and  a  part  has  been  returned  unpaid. 
Whether,  under  the  statute  as  construed  by 
this  court,  the  township  drain  commissioner 
will  cause  the  remaining  one-half  of  said  tax 
to  be  levied  in  1888,  your  petitioners  cannot 
say.  If  said  commissioner  does  not  deter- 
mine to  cause  such  remaininghalf  to  be  levied, 
there  is  no  power  to  compel  him  to  do  so,  if 
his  proceedings  for  imposing  said  tax  are 
legal,  and,  if  be  does  not  take  steps  to  cause 
said  tax  to  be  levied,  the  collection  may  be 
resisted  if  the  tax  is  illegally  imposed.  So 
that  in  either  event  said  remaining  half  of  said 
tax  is  not  likely  to  be  collected  in  full.  This 
being  apparent,  and  the  entire  amount  of  said 
tax  being  necessary  to  pay  for  the  construc- 
tion of  said  drain  under  the  contracts  as 
awarded,  the  contractors  will  hesitate  to  per- 
form their  several  contracts  so  long  as  their 
compensation  is  uncertain,  so  that  a  part  of 
said  contracts,  at  least,  are  not  likely  to  be 
pei-formed.  If  your  petitioners  proceed  to 
complete  their  several  contracts  as  made, 
there  is  a  fair  chance  that  they  will  not  re- 
ceive full  compensation  therefor.  At  any 
rate,  if  their  contracts  are  fulfllled,  and  other 
contracts  are  not  performed,  a  portion  of 
said  drain  will  be  completed,  while  other 
parts  will  not  be  touched.  In  that  situation 
said  drain  can  benefit  no  one,  and  will  result 
in  a  useless  waste  of  money  and  labor,  be- 
sides creating  a  nuisance  prejudicial  to  pub- 
lic health,  by  confining  pools  of  water  in  the 
completed  parts  of  said  drain  to  stagnate  and 
generate  miasma.  In  this  contingency  your 
petitioners  are  unable  to  determine  what 
course  is  wise  for  them  to  take,  although  de- 
sirous to  secure  said  drain  by  paying  the  taxes 
and  fulfilling  their  contracts  in  good  faith. 
They  have  good  reason  to  believe,  and  do  be- 
lieve, that  said  drain  will  not  be  completed 
in  full,  or  to  an  extent  sufficient  to  make  it 
of  any  material  benefit  to  any  of  the  persons 
taxed  for  its  construction.  The  entire  pro- 
ceedings to  lay  out,  establish,  and  construct 
said  drain  being  illegal,  a  tax  for  its  con- 
struction may  be  successfully  resisted  by  any 
person  interested,  and,  although  your  peti- 
tioners are  willing  to  fulfill  on  their  part, 
they  would  be  entirely  powerless  to  compel 
others  interested  to  acquiesce  in  the  proceed- 
ing, so  that  their  own  action  would  avail 
nothing.  Wherefore,  In  consideration  of  the 
premises,  and  of  all  the  difficulties  surround- 
ing this  case,  your  petitioners  pray  the  court 
as  in  and  by  their  said  bill  they  have,  with 
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their  ccMsompIainants,  already  prayed,  that 
the  entire  proceeding  for  locating,  establish- 
ing, constructing,  and  excavating  said  Stacey 
drain  may  be  declared  by  the  order  and  decree 
of  this  court  to  be  irregular,  illegal,  and  void, 
and  that  the  same  tniiy  be  set  aside,  quashed, 
and  held  for  naught;  and  that  the  notes,  which 
your  petitioners  and  their  co-complainants 
were  required  to  give  by  and  under  the  order 
and  decree  of  this  court,  may  be  ordered  and 
decreed  to  be  restored  to  your  petitioners  and 
llieir  co-complainants;  and  tliat  your  peti- 
tioners may  have  such  other  relief,  and  such 
further  relief,  in  the  premises,  as  the  nature 
of  the  case  may  require,  and  as  shall  be 
agreeable  to  equity. " 

There  is  nothing  in  this  petition  that  at- 
tacks the  validity  of  the  Stacey  drain,  as  laid 
out  by  the  county  drain  commissioners;  but 
the  petition  asserts  the  invalidity  of  the  pro- 
ceedings by  the  township  drain  commissioner 
because  be  was  attempting  to  widen  and 
deepen  an  existing  drain  under  an  applica- 
tion to  locate  and  establish  a  new  one.  On 
February  14,  18B4,  the  Hon.  Chaukg£T 
JosLYN,  circuit  judge,  entered  a  decree  in 
that  cause,  adjudging  that  the  proceedings  of 
the  township  drain  commissioner  were  ir- 
regular and  void,  and  setting  the  same  aside. 
He  further  decreed  a  perpetual  injunction 
against  collecting  the  tax  assessed  as  charged 
against  any  and  all  lands  for  the  construc- 
tion of  the  drain.  He  then  stated  his  rea- 
sons as  follows:  "The  injunction  in  this  case 
issustained  for  the  following  reasons:  First. 
Because  in  the  attempt  for  the  county  com- 
missioners to  lay  out  the  Stacey  drain  the  land 
was  condemned  by  comniissionera  appointed 
by  the  probate  court  without  notice  to  the 
parties  in  interest,  so  that  they  were  never 
authorized  to  pay  the  condemnation,  and  for 
that  reason  the  drain  never  had  any  legal  ex- 
istence, and  was  only  a  private  dit«h  like 
other  ditches  dug  by  one  or  more  citizens  by 
themselves.  Second.  The  present  proceed- 
ings by  the  township  drain  commissioner 
were  without  fegal  authority,  as  there  was 
no  ]>etitlon  to  lay  out  and  establish  a  new 
drain,  and  a  legal  condemnation  of  the  land 
for  such  a  drain,  there  having  been  no  orig- 
inal proceedings, — no  public  drain.  Third. 
It  does  not  appear  in  the  petition  that  the 
petitioners  were  freeholders." 

It  is  quite  likely  that  the  decree  made  in 
that  cause  was  right,  but  it  could  not  affect 
the  Stacey  drain,  which  had  been  established 
and  constructed  by  the  county  drain  commis- 
sioners. The  validity  of  that  drain  was  not 
at  issne,  and  its  legality  was  not  questioned. 
It  had  t>een  constructed  and  acquiesced  in  for 
more  than  14  years.  There  is  nothing  in 
those  proceedings  or  in  that  decree  to  estop 
the  complainants  from  relying  upon  the  legal 
existence  of  the  Stacey  drain.  The  only  thing 
that  appears  in  the  proofs  in  this  case  to  af- 
fect the  validity  of  the  action  of  the  county 
drain  commissioners,  which  at  that  time  con- 
sisted of  a  board  composed  of  three  persons, 
is  that  two  of  them  were  supervisors  when 


they  were  appointed  commissioners  by  the 
board  of  supervisors.  It  is  also  claimed  that 
the  proceedings  of  the  county  drain  commis- 
sioners, introduced  in  evidence  by  the  com- 
plainants, show  upon  their  face  that  no  no- 
tice was  given  to  parties  interested  of  the 
application  to  the  judge  of  probate  for  the 
appointment  of  the  commissioners  to  ascer- 
tain the  necessity  for  such  drain,  and  to  ap- 
praise the  damages,  and  it  was  for  the  latter 
reason  that  Judge  Joslyn  declared  the  pro- 
ceedings to  be  void.  And  it  is  claimed  tliat 
the  proceedings  of  the  drain  commissioners 
were  void  because  two  of  them  were  super- 
visors when  they  were  appointed.  Hail  the 
proceedings  of  the  county  drain  commission- 
ers been  assailed  by  any  party  interested  be- 
fore the  drain  was  constructed,  and  the  as- 
sessment therefor  raised  and  paid  over,  and 
the  whole  proceedings  completed,  on  the 
ground  above  set  forth  they  could  not  have 
been  sustained.  But  no  one  interested  com- 
plained, so  far  as  this  record  shows,  but  the 
drain  lias  been  built  and  the  proceedings  ao- 
qniesced  in  for  more  than  15  years.  The 
county  drain  commissioners  assumed  to  act 
as  such,  and  they  were  at  least  officers  de 
facto,  and  their  action  within  the  scope  of 
the  authority  conferred  upon  county  drain 
commissioners  is  not  open  to  collateral  at- 
tack. In  the  suit  which  culminated  in  the 
decree  of  February  14, 1884,  the  existence  of 
the  Stacey  drain  came  in  only  incidentally  and 
collaterally,  and,  as  before  stated,  its  legality 
was  not  questioned  in  the  pleadings. 

The  second  reason  given  by  the  judge,  so 
far  as  it  stated  that  there  was  no  petition  to 
lay  out  and  establish  a  new  drain,  is  evi- 
dently based  upon  an  error  of  fact.  The  rec- 
ord shows  that  the  petition  was  to  lay  out 
and  establish  a  new  drain,  as  appears  from 
the  bill  of  complaint  in  that  case;  and  the 
petition  afterwards  filed  by  complainants,  and 
set  out  above,  states  that  under  such  petition 
the  town  drain  commissioner  was  in  fact 
proceeding  to  deepen  and  widen  the  Stacey 
drain,  and  the  complaint  was  that  the  town 
drain  commissioner  had  no  authority  to  do  so. 
I  cannot  see  that  complainants  have  taken 
inconsistent  positions  in  regard  to  the  county 
drain,  and  certainly  they  cannot  be  estopped 
by  wrong  reason  given  for  a  right  decree  in 
tlieir  former  suit.  Their  position  in  that 
suit  with  respect  to  the  county  drain  was  the 
same  as  it  is  in  this,  namely,  that  it  was  an 
existing  established  drai  n.  If  the  con  tention 
of  defendant  that  the  old  Stacey  drain  is  sim- 
ply a  private  ditch  is  correct,  his  action  a» 
drain  commissioner  cannot  be  justified  in  let- 
ting contracts  to  construct  a  new  drain,  and 
making  assessments  therefor.  Before  he  can 
do  this  be  must  obtain  a  release  of  the  right 
of  way  and  damages  or  a  condemnation  of 
such  right  of  way,  and  the  compensation 
must  he  ascertained.  He  has  not  done  this, 
and  his  action  in  letting  contracts  and  midc- 
ing  assessments  to  defray  tlie  expense  and 
cost  of  construction  is  without  authority  of 
law,  and  the  complainants  would  havear'ght 
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to  an  injanction  against  further  proceeding 
-until  sach  right  of  way  is  obtained. 

As  we  view  the  case  presented  by  this  rec- 
ord, the  main  controversy  is  whether  the 
Stacey  drain  laid  out  and  constructed  under 
the  county  drain  commissioners  is  illegal  and 
nnauthoriaed,  or  whether  it  must  be  regard- 
ed by  all  parties,  including  the  public,  as  an 
existing  established  drain.  In  the  one  case 
procceillngs  may  be  taken  to  establish  a  new 
drain,  and  in  the  other  tbey  may  be  taken  to 
•deepen  or  widen  or  both.  The  question  as 
to  wtiether  or  not  the  Stacey  drain,  as  estab- 
lished by  the  county  drain  commisBioners,  is 
an  established  drain  existing  for  the  benefit 
«f  tlie  public,  subject  to  the  law  as  to  widen- 
ing or  deepening,  or  is  merely  a  pri  vate  ditch, 
JB  properly  raised  by  this  record,  and  calls  for 
oar  decision.  We  think  that  it  having  been 
located,  established,  and  consti-ucted  under 
color  of  the  statute,  and  the  cost  and  expense 
paid  for  by  the  parties  assessed  without  ob- 
jection as  to  any  illegality  or  irregularity, 
and  having  been  in  use  and  acquiesced  in 
as  a  pul>lic  drain  for  15  years  or  more,  it  must 
be  regHrded  and  recognized  by  the  township 
drain  oommissioner  <vs  a  public  drain,  duly 
and  legally  established.  l?he  decree  of  the 
circuit  court  must  be  reversed,  and  a  decree 
entered  here  In  accordance  with  the  prayer  of 
the  bill,  witli  costs  of  both  courts  to  com- 
plainants.   The  other  justices  concurred 


Appleman  v.  Mtke  and  Certain  Loos 

Owned  bt  Wood  et  al. 
iSupreme  Court  o/  Afichiiian.  April  12,  1880.) 
Looaixs  LiBKs. 
Pub.  Acts  Hieh.  1887,  No.  39B,  provides  that  any 
person  performlnK  any  labor  or  serrlcea  in  cutting 
or  driving  logs  unali  have  a  lien  thereon  for  the 
amount  due  for  such  labor  or  services.  Held  that, 
where  the  laborer  i>erforms  work  on  a  larg^  drive 
at  lo^  belonging  to  dUferent  owners,  he  cannot 
eoforoe  bis  lien  m  whole  upon  the  logs  belonging 
to  one  or  more  of  the  different  owners,  but  he 
must  show  the  amount  of  labor  expended  upon 
each  owner's  logs,  and  to  that  extent  only  he  is 
entitled  to  have  ois  lien  assessed  npoB  that  own- 
er's logs. 

Error  to  circuit  court,  Muskegon  county; 
DiOKERUAN,  Judge. 

Proceeding  by  Charles  Appleman  against 
Moses  Myre  and  certain  logs  belonging  to 
-Cleorge  E.  Wood  and  others,  to  enforce  a  lien 
-on  the  logs  for  the  balance  due  plaintiff  for 
services  rendered  in  driving  the  logs.  To 
review  a  judgment  awarding  plaintiff  a  lien, 
the  log-owners  bring  this  writ  of  error. 
Pub.  Acts  Mich.  1887,  No.  229,  §  1,  provides 
"that  any  person  or  persons  who  perform 
any  labor  or  services  in  cutting,  etc.,  logs, 
shall  have  a  lien  thereon  for  the  amount  due 
for  such  labor  or  swvioes. " 

Smith,  Nims,  Hopt  &  Erwin  and  De  Long 
■de  WHara,  for  appellants.  Chamberiain  & 
Setsions,  for  appellee. 

Ixme,  J.  Moses  Myre,  the  defendant, 
was  employed  as  a  contracftor  by  the  owners 
-ot  logs  iu  Cediir  creek,  in  t!)e  county  of  Mus- 


kegon, to  drive  the  logs  in  tluit  creek.  Myre 
was  also  employed  by  some  of  these  log-own- 
ers to  cut,  haul,  and  bank  these  logs  upon 
Cedar  creek  during  the  winter  of  1887  and 
1888.  The  plaintiff,  with  others,  worked 
for  Myre  in  cutting  and  banking  the  Io<;s  in 
the  winter  time  and  in  driving  Cedar  creek 
drive  later.  Myre  failed  to  pay  his  men,  and 
plaintiff,  claiming  a  lien  for  his  work  and 
labor,  filed  his  statement  of  lien  in  the  coun- 
ty clerk's  office  for  Muslcegon  county,  and  in- 
stituted and  carried  on  proceedings  for  the 
enforcement  of  such  lien  before  a  justice  of 
the  peace  under  act  No.  229,  Fab.  Acts  1887. 
The  ttutementoC  the  lien,  the  affidavit  for 
the  writ  of  attachment,  and  the  declaration, 
contain  the  Siime  description  of  property 
upon  which  the  lien  is  claimed,  as  follows: 
"A  large  quantity  of  saw-logs,  cousisting  of 
white  and  black  ash,  maple,  basswood,  oak, 
elm,  birch,  pine,  and  hemlock,  banked  and  put 
into  what  is  known  as  *  Cedar  Creelv,'  in  the 
county  of  Muslcegon,  and  now  situate  upon 
tbe  banks  of  Cedar  creek,  and  in  said  Cedar 
creek,  and  in  Muskegon  lake,  and  in  the 
boom  of  tbe  Muskegon  Company  and  the 
booms  upon  Muskegon  lake,  whicli  said  logs 
constitute  what  is  known  as  tlie  '  Cedar 
Creek  Drive,'  and  are  marked  as  follows:  A. 
Harp;  H.  Bar  I;  A.  Star;  57;  Heart  X;  Box 
5;  2  E  2;  4  Box  7;  O  Box  S;  Box  56;  L.  0. 
or  J  Bar  K."  By  virtue  of  the  writ  of  at- 
taehroent  the  officer  seized  tbe  logs  described 
in  the  writ,  and  served  tlie  writ  upon  Mont- 
gomery, Champagne  &  Co.,  Beaudry,  Cham- 
pagne So  Co.,  George  E.  Wood,  Bertrand  & 
Co.,  and  the  Muskegon  Booming  Company, 
they  being  the  owners  of  the  logs,  and  no 
other  owners  or  agents  being  known  to  the 
officer.  Upon  the  return  day,  the  plaintiff 
appeared,  as  did  also  the  defendant,  and  the 
log-owners  who  had  been  served,  except  the 
Muskegon  Booming  Company.  The  log-.own- 
ers  appeared  specially  for  the  purpose  of  de- 
fending against  the  lien.  The  defendant  ap- 
pealed and  confessed  judgment.  The  jus- 
tice rendered  judgment  against  defendant 
for  921,  and  found  tliis  amount  did  not  con- 
stitute a  lien  upon  any  of  the  logs.  He  also 
gave  judgment  for  $61  against  defendant 
and  against  the  logs  marked  J.  Bar  K.  and 
S.  K.  Y.,  which  the  justice  found  were  a 
portion  of  the  logs  described  in  tlte  declani- 
tion  as  the  "Cedar  Creek  Drive,"  and  also  a 
judgment  again^tt  defendant  for  $216.20,  and 
against  till  the  property  described  in  the  dec- 
laration constituting  tiie  Cedar  Creek  drive, 
and  also  for  $10  costs  of  suit.  The  defenil- 
ant  log-owners  then  sued  out  of  the  circuit 
court  for  Muskegon  coainty  a  writ  of  certio- 
rari, where  the  cause  was  begird  and  tlie 
judgment  of  the  justice  court  affirmed.  De- 
fendant lug-owners  bring  the  case  to  this 
court  by  writ  of  error. 

The  first  contention  is  that  there  was  no 
authority  for  finding  a  lien  upon  the  logs 
marked  S.  E.  Y.,  as  these  logs  wa*e  not  de- 
scribed in  the  writ,  and  not  seized  by  the  of- 
lioer.  Tlie  fact  is  conceded  in  tlie  brief  of 
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counsel  for  plaintifT  that  tliesp  logs  so  marked 
were  not  descr.bcd  in  the  writ  or  declariition , 
but  counsel  contend  that  inHsmiicii  as  no  error 
of  this  kind  is  alleged  in  the  atHdavit  for  the 
writ  of  certiorari,  counsel  cannot  now  raise 
tliat  question  for  the  flrat  time  in  tliis  couit. 
We  think,  however,  that  the  fourtli  allogalion 
of  error  in  the  affidavit  for  tlie  writ  of  certi- 
oraH  is  sufficiently  specific  to  cover  this  objec- 
tion, and  that  tlie  justice  was  in  error,  in  tind- 
ingthat  these  logs,  marked  S.  K.  Y.,  could  be 
held  under  the  lien  filed,  which  in  no  manner 
desciilied  the^e  logs.  A  more  important 
question,  however,  is  raised.  It  appeared 
upon  the  trial  before  tlie  justice  that  other 
parties  had  logs  in  the  Cedar  Creek  drive  than 
the  logs  described  in  the  statement  of  lien, 
affidavit,  and  writ  of  attachment  and  declara- 
tion. Some  of  these  logs  were  marked  with 
a  spear-mark,  belonging  to  John  Torrent, 
some  marked  S.  E.  A.,  belonging  to  Frank 
Alberts,  and  others  marked  G.  Ba^M.  P.  Y.. 
belonging  to  Gaw,  Majo  &  Co.,  and  some 
other  logs,  bearing  other  marks,  belonging  to 
different  parties.  These  logs  were  all  being 
driven  in  the  same  drive,  and  the  plaintiff's 
time  was  expended  in  driving  these  logs,  as 
well  ns  in  driving  the  logs  claimed  under  the 
lien.  They  were  in  the  same  drive,  and  a  part 
of  the  labor  for  which  plaintiff  makes  claim 
was  expended  upon  these,  as  well  as  upon  the 
logs  seized.  The  question  Is  therefore  present- 
ed upon  this  record  whether  a  laborer,  worlc- 
ing  on  a  large  drive  of  logs,  consisting  of  vari- 
ous marks,  and  belonging  to  different  owners. 
and  who  has  a  lien  for  his  services  thereon, 
can  enforce  that  lien  in  whole  upon  one  or 
more  particular  marks  of  logs  belonging  to 
one  or  more  of  the  persons  interested  in  the 
whole  drive.  The  record  does  not  disclose 
whether  the  contract  of  Myre  for  the  driving 
of  these  logs  was  one  made  jointly  with  these 
various  owners,  or  whether  his  contract  was 
with  each  separate  owner.  Under  the  cir- 
enmstances  stated  in  this  record,  we  cannot 
infer  that  it  was  a  joint  contract  with  all  the 
owners,  including  those  whose  logs  were  not 
seized,  and  who  are  not  made  parties  to  these 
proceedings.  It  appears  that  all  these  logs 
were  put  into  this  drive,  and  indiscriminately 
intermingled,  and  all  taken  down  in  the  one 
drive.  On  the  trial  the  plaintiff  had  judg- 
ment for  the  full  amount  of  his  claim,  and 
all  bnt  $21  was  assessed  as  a  lien  upon  these 
logs,  although  it  appeared  that  a  part  of  the 
lal)or  was  expended  upon  logs  not  seized,  and 
belonging  to  different  owners  than  those 
served  with  process  and  appearing  in  the  case. 
In  Pack  V.  Circuit  Judge,  38  N.  W.  Rep.  6. 
it  was  said  by  the  court  that  where  a  con- 
tractor having  contracts  with  different  log- 
owners  for  cutting,  hauling,  etc.,  *  ♦  • 
logs,  bearing  different  marks,  and  all  indis- 
criminately intermingled,  it  would  not  be 
possible  for  any  laborer  to  keep  a  separate  ac- 
count of  the  exact  amount  of  lal>or  expended 
upon  each  class  of  logs,  and  the  last  day's 
work  done  on  each,  so  that  he  might  specify 
the  same  in  filing  his  statement  of  lien,  but 
v.42N.w.no.2 — 4 


that  this  question  is  to  be  determined  on  the 
triiil,  where  the  rights  uf  the  laborer,  the 
contrai  tor,  and  the  lug-owners  may  eacli  be 
fully  protected.  It  is  contended,  however, 
by  counsel  for  plaintiff  that,  if  there  were 
other  owners  tlian  those  served  and  appear- 
ing, the  lug-owners  had  that  knowledge,  and, 
if  they  desired  to  have  tlie  other  log-owners 
made  parties  defendant,  it  was  their  duty  to 
make  application  to  the  court  either  by  plea 
in  abatement  or  by  petition  or  motion,  and 
have  the  other  owners  brought  into  the  Ciuse, 
and  that  they  cannot  now  complain  of  their 
own  fault  or  omission  in  not  doing  so.  This 
is  a  statutory  proceeding,  and  the  right  to 
file  or  enforce  the  lien  is  only  given  by  the 
statute.  No  such  riglit  exists  outside  of  the 
phdn  terms  of  the  statute,  and  the  proceed- 
ings must  in  all  respects  comply  with  these 
statutory  provisions.  Before  these  statutes 
came  in  force  the  log-owmT  took  his  logs 
free  from  the  lien  of  any  person  except  such 
as  might  be  acquired  in  a  proceeding  upon 
some  debt  or  obligation  created  by  his  own 
contract.  After  this  statute  came  in  force, 
the  presumption  is  tliat  in  making  contracts 
for  cutting,  hauling,  driving,  etc.,  logs,  that 
this  statute  entered  into  and  became  a  part 
of  the  contract,  so  that  the  laborer  was  given 
a  lien  upon  logs,  lumber,  etc.,  upon  which  he 
expended  his  labor,  and  that  the  log-owner 
was  fully  cognizant  of  the  fact  that,  if  tiie 
contractor  failed  to  make  payments  to  the 
laborers,  their  lien  might  attach  if  these 
statutory  proceedings  were  had.  But  it  was 
never  intended  to  give  tlie  laborer  a  lien  upon 
one  man's  property  for  labor  expended  upon 
that  of  another,  even  if  the  legislature  had 
any  such  power.  While  it  is  undoubtedly 
true  that  in  the  enforcement  of  these  liens 
the  laborer  may  take  only  a  part  of  the  prop- 
erty upon  which  he  has  expended  labor,  ami 
may  collect  from  such  part  the  value  of  the 
labor  expended  upon  the  whole,  yet  this  must 
be  limited  to  the  labor  done  upon  one  owner's 
logs.  He  cannot  be  permitted  to  seize  and 
subject  to  his  lien  the  property  of  one  owner 
to  pay  for  labor  expended  upon  the  logs  of 
another  owner.  Tliese  are  matters  that  must 
be  determined  at  tne  trial.  The  plaintiff,  on 
the  trial,  has  the  burden  of  showing  how 
much,  or  what  proportion,  of  his  labor  lias 
been  expended  upon  the  logs  or  lumber  of 
each  owner,  and,  this  being  ascertained,  he 
may  have  his  lien  assessed  upon  such  product 
for  the  value  of  labor  expended  thereon.  It 
appears  that  there  were  eight  owners  of  these 
logs  in  the  drive.  Four  only  were  served 
with  process,  and  appeared  in  the  action. 
Some  testimony  was  given  showing,  or  tend- 
ing to  show,  how  many  logs  each  had  in  the 
drive.  Several  hundred  thousand  of  these 
logs  were  not  subjected  to  this  lien,  nor 
seized  under  the  writ.  The  Justice  was  in 
error  in  subjecting  the  logs  actually  seized  to 
the  payment  of  the  debt  of  the  other  owners 
whose  logs  were  not  seized.  The  property  of 
one  man  cannot  be  taken  to  pay  the  debt  of 
another,  unless  some  fact  appears  showing 
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some  privity  of  contruct  between  llii'in.  The 
judgment  in  the  circuit  anU  justice  courts,  so 
far  as  it  attempts  to  enforce  a  lien  against 
these  logs,  must  be  set  aside  and  held  for 
niiiight.  The  judgment  obtained  against 
Moses  My  re  is  not  alTected  by  this  proceed- 
ing. The  lug-owners  will  recover  costs  of 
all  the  courts  against  the  plaintiff.  The  oth- 
er justices  concurred. 


UURPRT  «.   MtBE  and  CebTAIK    IiOOS  OWITED  BT 

Wood  et  aL 
(Supreme  Court  of  Michigan.    April  18, 18S8.) 

Error  to  drouit  court,  Muskegon  county ;  Dick- 
KBMAN,  Judge. 

8m4th,  Ifima,  Hoyt  A  £no{n  and  Dt  Lona  A 
O'fiora,  for  appellants.  Chamberlain  A  See- 
eUme,  for  appellee. 

LoHo,  J.  This  cause  was  heard  In  this  court 
with  that  of  Charles  Appleman  against  the  same 
parties  as  defendants,  ante,  48,  and  involves  the 
same  questions  which  are  disposed  of  In  that  case. 
The  judgment  In  this  case  of  the  circuit  and 
justice  court,  so  far  as  It  attempts  to  fix  or  enforce 
a  lien  upon  the  logs  described  therein,  is  set  aside 
aad  held  for  naught.  The  log-owners  will  recover 
costs  of  all  the  courts. 

lUoKsa,  Champuh,  and  Campbbix,  JJ.,  oon- 
ourred. 


JosLTN  «.  CiTT  OP  Detroit  et  ol. 
(Supreme  Court  of  Michigan.    April  19, 1889.) 
MUKIOZPAL  CORPOBATIONS — DarBCTivs  Btbbets. 

1.  Under  How.  St.  Mich,  jl  1442,  making  munici- 
pal corporations  liable  for  injuries  to  persons  by 
reason  of  neglect  to  keep  streets,  eto.,  "In  good  re- 
pair and  in  a  condition  reasonably  safe  and  fit  for 
travel, "  one  injured  while  driving  in  a  street  in  the 
dark,  by  a  heap  of  sand  left  there  by  contractors 
building  a  house,  which  heap  extended  half-way 
over  the  traveled  portion  of  tue  road,  and  had  been 
there  for  a  month,  and  was  unguarded  by  lights  or 
signals,  may  recover  of  the  city. 

3.  City  ordinances  requiring  proper  warning  and 
danger  signals  to  be  used  in  such  oases  do  not  af- 
fect the  righta  of  the  parties,  and  are  not  involved 
in  the  case. 

8.  The  case  should  also  have  been  submitted  to 
the  jury  as  toplaintUTsrightto  reooveragainstthe 
oootraotors  and  the  owner  of  the  bnildlag  in  pro- 
oess  of  ereotlon. 

Campbsu.,  J.,  dissenting. 

Error  to  circuit  court,  Wayne  county; 
Kkilly,  Judge. 

Oscar  M.  Springer  and  Henry  A.  Chaney, 
for  appellant.  John  W,  Mo&rath,  for  appel- 
lee city  of  Detroit.  Isaac  if.  Payne,  (W. 
L.  Carpenter,  of  counsel,)  for  appellees 
Frisbie  and  Julien. 

SnERWooD,  C.  J  The  record  in  this  case 
shows  that  defendant  Frisbie  owned  a  lot  on 
Cliffurd  street,  in  the  city  of  Detroit,  in  1886, 
near  where  he  resided.  That  he  let  a  job  of 
building  a  hoiiseon  tlielot  in  April,  1886,  and 
that  the  defendants  Julien  were  the  builders 
under  a  contract  from  Frisbie.  That  on  the 
23d  day  of  April  aforesaid,  the  parties  build- 
ing the  house  had  a  pile  of  sand  lying  in 
front  of  the  house  in  the  street.  It  had  been 
there  for  more  than  a  month,  and  in  the 
evening  of  said  day  the  plaintiff  was  riding 


along  said  street,  when  it  was  so  dark  she 
could  not  see  the  said  pile,  whicli  was  from 
a  foot  and  a  half  to  four  feet  high,  and,  there 
being  no  llglits  or  other  warning  given  of 
the  obstruction,  she  came  suddenly  with  iter 
carriage  against  it,  overturning  the  vehicle, 
and  injuring  her  seriously.  It  is  for  this  in- 
jury she  seeks  to  recover  her  damages,  bas- 
ing her  action  upon  the  negligence  of  the  de- 
fendants in  placing  and  in  allowing  the  said 
bank  to  obstruct  the  street  for  so  long  a  time, 
and  in  not  providing  suitable  warnings  to 
prevent  any  collision  therewith,  which  it 
would  appeiir  from  the  record  the  defendants 
entirely  omitted  to  do,  notwithstanding  the 
bank  extended  across  more  than  half  the 
traveled  portion  of  the  highway.  Plaintiff 
claims  damages  in  the  sum  of  95,000.  Trial 
was  had  before  Judge  BKn,i.T,  who,  when 
the  plaintiff  rested  her  case,  directed  a  ver- 
dict for  the  defendants. 

The  cslbe  is  before  us  on  error.  It  is 
claimed  by  learned  counsel  for  the  city  that 
it  is  not  liable,  because  the  Injury  did  not  re- 
sult from  a  want  of  repair  of  the  street; 
that  the  common-law  liability  which  obtsiins 
in  this  state  does  not  attach  to  municipal 
corporations  for  injuries  occasioned  by  ob- 
structions placed  in  the  highways  or  streets 
by  third  parties;  and  cites  our  own  statutes 
and  decisions  upon  these  subjects.  The  or- 
dinances of  the  city  of  Detroit  require  that 
proper  warnings  and  danger  signals  should 
be  used  in  such  cases,  but  counsel  also  claims 
that  for  a  failure  to  comply  with  these  the 
city  cannot  be  held  liable;  that  such  are  mere 
police  regulations;  and  cites  the  same  au- 
thorities. 

The  statute  bearing  upon  the  case  will  be 
found  in  the  margin.'  This  statute  was 
passed  in  May,  1879.  It  makes  the  city  not 
only  liable  for  injuries  occurring  through' 
neglect  to  keep  the  streets  in  repair,  but  also 
for  such  as  occur  by  rea-wn  of  the  neglect  of 
the  city  to  keep  its  streets  in  a  condition  rna- 
sonably  safe  and  tic  for  travel.  The  duty  is 
imposed  in  both  cases,  and  the  necessity  for 
it  exists  in  the  one  case  just  as  much  as  in 
the  other,  and  the  liability  is  the  same,  and 
it  is  very  manifest  that  the  legislature  in- 
tended to  make  it  so.  It  was  the  object  of 
the  legislatui-e  in  the  passage  of  this  stiitute 
to  avoid  the  decisions  of  this  court,  by  which, 
before  the  passage  of  the  act,  the  law  by  con- 
struction was  made  to  relieve  the  municipal- 
ity from  all  liability  of  this  kind,  and  we 
think  the  statute  should  be  so  construed  as 
to  effect  the  object  intended  by  the  legisla- 
ture. 

If  further  evidence  of  the  intention  of  the 
legislature  upon  this  subject  is  desired,   I 


■  "Any  person  or  persons  sustaining  bodily  injury 
upon  any  of  the  puolio  highways  or  streets  in  this 
state,  by  reason  of  neglect  to  keep  such  public 
highways  or  streets  •  •  •  in  good  repair,  and 
in  a  condition  reasonably  safe  and  fit  for  travel  by 
the  township,  village,  city,  or  corporation,  such 
township  •  *  •  shall  pay  to  the  person  or  per- 
sons so  injured  or  disabled  just  damages,"  etc. 
How.  St.  i  1442. 
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tliink  it  luaj  be  found  in  the  act  of  1887, 
p-iges  845  and  346,  when  it  discarded  the 
narrow  limits  of  the  common-law  liability 
entirely,  as  heretofore  held  by  this  court  and 
some  others.  I  do  not  think  the  ordinances 
of  the  city  have  an\-tliing  to  do  with  the  con- 
sideration of  this  case.  They  are  in  no  wise 
involved.  They  are  for  the  regu'ation  of 
the  duties  imposed  upon  tlie  city  in  the  prem- 
ises. Wliile  the  police  power  might  be  in- 
voked to  keep  the  street  in  a  safe  condition. 
if  necessary,  there  is  no  occasion  to  resort  to 
it  now.  and  it  would  not  afford  the  plaintiff 
the  redress  she  now  seeks,  and  to  which  we 
think  she  ought  to  be  entitleil.  The  redress 
the  plaintiff  seeks  for  the  injuries  she  com- 
plains of  is  now  secured  to  her  by  positive 
Ihw,  and  is  entirely  adequate.  Tlie  duty 
resting  upon  the  city  to  make  safe  its  streets 
is  equally  positive,  under  the  same  statute, 
and  is  entirely  independent  of  the  police 
power.  It  requires  everything  to  be  done  by 
the  city  necessary  to  make  travel  upon  its 
streets  reasonably  safe. .  If  in  so  doing  it  be- 
comes necessary  to  place  signals  or  other 
safeguards  at  given  points,  or  give  other 
proper  warning,  to  make  travel  reasonably 
safe,  it  is  the  duty  of  the  city  to  see  that  it 
is  done  or  the  street  closed  to  travel;  and 
that  duty  is  imposed  by  the  express  language 
of  the  statute,  and  the  injury  arising  from 
the  neglect  of  such  duty  to  the  citizen  will 
make  the  municipality  responsible  to  the 
party  injured.  The  case  should  have  been 
submiiled  to  the  jury  as  to  all  the  defend- 
ants, and  the  ruling  of  the  circuit  judge 
otherwise  was  error.  The  judgment  must 
be  reversed,  and  a  new  trial  granted. 

Morse  and  LoKO,  JJ.,  concurred. 

Chaupun.  .T.  I  concur  in  the  opinion  of 
the  chief  justice  that  the  case  should  have 
been  submitted  to  the  jury  upon  all  the 
questions  of  fact  involved.  The  law  imposes 
a  positive  duty,  but  the  question  of  negli- 
gence in  the  fidlure  to  observe  the  duty  is  for 
the  jury,  under  proper  instructions. 

Cakpbeli.,  J.,  {(Hjmenting.)  PlNintifT 
was  defeated  in  the  Wayne  circuit  court  in 
an  action  for  damages  by  the  upsetting  of 
her  wagon  in  running  over  a  pile  of  sand  in 
front  of  a  house  which  was  being  built  on  a 
street  in  Detroit.  The  city  was  sued  as  well 
as  the  lot-owner,  and  the  only  negligence  at- 
tempted to  t>e  shown  was  a  failure  tu  keep  a 
light  burning  at  the  sand-pile.  The  city  or- 
dinance requires  permits  tu  persons  desiring 
to  occupy  parts  of  the  streets  with  building 
material,  and  also  requires  colored  lights  at 
night  to  be  maintained  by  the  persons  "  using 
or  occupying"  such  j  ortion  of  the  street.  A 
failure  to  do  so  is  subject  to  an  ordinance 
penalty.  Where  the  city  itself  does  not  cre- 
ate the  mischief  complained  of,  it  is  entirely 
settled  in  this  state  that  its  liability  for  in- 
juries occurring  in  tlie  course  of  using  the 
streets  for  txavel  is  purely  statutory;  and  the 


only  statutory  duty  imposed  oq  the  city  is  to 
keep  its  streets  in  repair.  If  the  street  is  in 
repair,  the  corporation  Is  not  responsible  for 
the  conduct  of  private  parties.  It  has  been 
held  by  this  court  that  a  street  is  not  out  of 
repair  because  of  foreign  articles  placed  on 
it  by  others  than  the  city,  whether  lawfully 
or  unlawfully.  In  McCutcheon  v.  Homer, 
43  Mich.  483,  5  N.  W.  Rep.  668,  it  was  held 
that  a  city  did  not  become  liable  to  a  party 
injured  by  a  nuisance  which  was  brought 
within  a  highway  by  widening  it,  and  that 
there  was  no  liability  outside  of  the  statute. 
In  Agnew  v.  Corunna.  55  Mich.  428.  21  N. 
VV.  Bep.  873,  it  was  held  that  a  highway  was 
not  rendered  out  of  repair  by  a  large  stone 
lying  in  it;  and  in  McArthur  v.  Saginaw,  58 
Mich.  357,  25  N.  W.  Rep.  313,  the  same  was 
held  concerning  a  pile  of  lumber  put  there 
for  building  purposes.  And  so  of  ice  left 
on  the  surface.  McKellar  v.  Detroit,  57 
Midi.  158,  23  N.  W.  Bep.  621.  When  a  city 
is  given  authority  over  the  use  of  streets  it 
does  not  thereby  become  liable  for  the  mis- 
conduct of  others  in  not  obeying  its  by-laws, 
and  is  not  obliged  to  supply  their  dedclencies. 
The  statute  of  the  state  imposes  no  such  obli- 
gations. The  only  ground  of  action  here  is 
for  failing  to  carry  out  one  of  the  city's  own 
by-laws,  when  some  one  else  has  failed  to  do 
so.  It  is  the  recognized  right  of  bordering 
property  holders  to  use  the  street  for  build- 
ing materials,  and  this  is  recognized  by  city 
legislation,  which  no  oourt  has  any  right  to 
override.  The  city,  among  other  things, 
Axes  ceitain  rules  intended  to  make  that  use 
as  harmless  as  possible,  and  has  imposed 
penalties  for  the  violation  of  th(>m.  But  be- 
yond this  the  corporate  duty  ceases.  And  it 
is  beyond  question  that  a  city  cannot  decide 
for  itself  without  a  prosecution  what  use  of 
a  way  is  a  nuisance,  and  any  interference 
with  the  actual  rights  of  a  private  party 
would  involve  responsibility  for  the  trespass. 
It  is  therefore  determined  by  settled  author- 
ity that  there  is  no  remedy  against  a  city  for  a 
failure  to  enforce  by-laws,  and  no  remerly  to 
compel  it.  And  by-laws  can  only  be  enforced 
in  the  manner  provided  by  law.  In  Village 
of  St.  Johns  V.  McFarlau,  33  Mich.  72,  it 
was  held  that  a  village  could  not  resort  to 
chancery  to  prevent  the  violation  of  a  by-law 
against  erecting  buildings  contrary  to  the 
Ore  regulations;  and  in  Uines  v.  Charlotte, 
40  N.  W.  liep.  333,  It  was  in  like  manner 
and  for  the  same  reason  held  that  there  was 
no  municipal  liability  for  a  Qre  caused  by 
building  contrary  to  the  Are  regulations.  In 
Henkel  v.  Detroit,  49  Mich.  249,  13  N.  W. 
Bep.  611,  it  was  held  the  city  of  Detroit 
could  not  be  made  liable  for  a  failure  to  en- 
force its  police  regulations  concerning  tlie 
occupancy  of  streets.  In  Everett  v.  City  of 
Marquette.  63  Mich.  450, 19  N.  W.  Bep.  140, 
where  a  city  undertook  to  abate  what  it  de- 
clared to  be  a  nuisance  in  a  street  stairway,  it 
was  restrained  by  injunction,  as  having  no 
power  to  interfere  summarily  without  prose- 
cutor, or  make  that  a  nuisance  that  had  not 
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been  so  found.  In  Burfonl  v.  Grand  Rap- 
ids, 53  Midi.  98,  IS  N.  W.  Rop.  571.  it  was 
held  that  the  city  could  not  be  sued  for  an- 
thori/.in>;  a  sloping  street  to  be  used  in  win- 
ter toasting,  wliereby  a  sled  injured  the  horse 
of  a  person  passing  on  another  street  arross  it. 
Similar  rulings  were  made  in  Hubbell  v.  City 
of  Viroqua,  30  N^.  W.  Rep.  847,  in  Wisconsin, 
where  a  city  was  held  not  responsible  for  an 
injury  from  a  shooting  gallery  which  ad- 
joined the  street,  and  had  been  licensed  to  be 
kept  there.  And  in  City  of  St.  Paul  v.  Gil- 
Allan,  31  N.  W.  Rep.  49,  in  Minnesota  it  was 
held  tliat  a  city  could  not  declare  an  act  to  be 
a  nuisance,  and  remove  it  without  condem- 
nation, except  at  its  peril.  A  specific  duty 
created  by  a  by-law  cannot  in  general  be  en- 
forced, except  by  the  process  given  for  that 
enforcement,  and  cannot  alone  give  an  ac- 
tion to  private  parties  injured.  It  must  usu- 
ally be  left  to  be  punished  by  the  legal  pen- 
alties. See  Taylor  y.  Railroad  Co.,  45  Mich. 
74,  7  N.  W.  Rep.  728;  Cook  v.  Johnston,  58 
Mich.  437,  25  N.  W.  Rep.  388.  But  so  far 
as  the  city  Is  concerned  it  cannot  be  sued  for 
not  enforcing  its  regulations,  and  still  less 
for  violations  of  them  by  private  parties. 

It  is  hardly  necessary  to  resort  to  further 
reasoning  on  the  subject,  unless  we  are  pre- 
pared to  hold  that  our  own  decisions  do  not 
bind  us  as  precedents.  If  we  do  not  follow 
them,  it  is  of  very  little  consequence  what 
we  decide.  But  it  is  never  a  fair  or  safe 
course  to  allow  that  to  be  held  negligence 
which  is  not  negligence.  No  municipality 
has  eyes  to  see  or  hands  to  remedy  all  the 
negligence  that  happens  in  its  streets.  If  a 
city  is  bound  to  know  what  lights  are  burn- 
ing at  every  place  where  there  are  excava- 
tions and  other  things  in  streets  requiring 
to  be  signaled  by  colored  lanterns,  and  to 
place  such  lights  where  they  are  lacking,  it 
is  bound  to  do  what  is  impossible;  still  leas 
is  this  so  when  the  city  has  no  notice  of  its 
own.  The  object  of  by-laws  on  such  sub- 
jects is  to  compel  private  persons  to  adopt 
the  necessary  precautions,  and  that  is  all  that 
can  reasonably  be  done.  The  corporation  is 
to  judge  for  itself  what  by-laws  are  likely  to 
be  sufficient.  Its  duty  goes  no  further,  and 
the  court  below  rightly  so  held. 

Neither  was  the  lot-owner  responsible  on 
tlie  showing.  There  is  no  rule  of  law  which 
compels  a  person  who  has  employed  another 
as  a  contractor  to  do  a  lawful  act  to  be  re- 
sponsible for  that  contractor's  failure  to  ob- 
serve a  public  duty  which  he  presumably 
will  not  neglect.  In  this  case  the  contractor 
was  the  one  who  put  and  kept  the  sand  and 
other  articles  where  they  were,  and  who  un- 
der the  ordinance  was  bound  to  light  them. 
The  purpose,  and  it  is  a  lawftil  purpose,  of 
letting  work  by  contract,  is  generally  to  re- 
lieve the  person  who  deals  with  him  from, 
having  to  look  after  the  work.  The  owner 
or  lessee  of  property  may  be  a  corporation, 
or  an  absentee,  or  a  person  acting  through 
guardians  on  other  representatives.  If  the 
liability  follows  ownership,  it  must  attach  to 


one  owner  as  well  as  another.  But  it  would 
be  absurd  to  call  such  action  negligence,  and 
negligence  is  the  only  basis  of  this  action. 
When  work  is  let  by  contract,  the  employer 
has  no  more  right  to  Intervene  in  its  man- 
agement than  any  stranger,  and  he  cannot 
be  bound  to  do  so.  In  Fisher  v,  Thirkell,  21 
Mich.  1,  it  was  held  that  a  vault  under  a 
highway  was  a  lawful  erection,  and  that  the 
owner  of  the  premises  was  not  liable  for  an 
accident  happening  by  neglect  to  keep  a  man- 
hole properly  protecte<i,  when  the  property 
was  in  the  control  of  a  tenant.  The  same 
rule  was  applied  in  a  precisely  similar  case 
In  Johnson  v.  McMillan,  36  N  W.  Rep. 
808.  There  is  no  liability  attached  to  mere 
ownership,  and  no  negligence  when  there  is 
nothing  neglected  which' was  the  duty  of  the 
party  sued.  The  judgment  below  was  cor- 
rect, and  ought  to  be  affirmed. 


Alford  e  Metcalp  Bros.  A  Co. 
(Supreme  Court  of  Miehigan.    April  13,  1889.) 

Uasteb  and  Servant — Injukibs  to  Sbrvast. 

Plaintiff  was  employed  by  defendant  corpora- 
tion as  a  porter  in  the  carpet  department,  and, 
thougfti  his  duties  were  to  sweep  and  handle  ^oods, 
etc.,  he  waa  accustomed  to  do  any  thing  wbicb  the 
manager  of  the  department  directed.  While  work- 
ing In  the  cellar,  about  an  elevator,  a  plank  slid 
down  the  shaft,  striking  and  injuring  him.  It  was 
proved  that  a  skid,  with  hooks  to  hold  it  in  place, 
was  generally  used  foi  the  purpose  f oi  which  the 
plank  was  at  the  time  being  used  above,  viz.,  to 
slide  goods  from  the  elevator  to  a  wagon  outside. 
The  plank  was  at  the  time  wet,  and  there  was  no 
railing  or  guard  to  prevent  anything  which  had 
been  placeuoutside  from  sliding  down  the  shaft; 
but  plaintiff  knew  this  fact.  It  was  not  shown 
how  the  plank  was  caused  to  slide  down.  Held, 
that  plaintiff  could  not  recover,  either  on  the 
ground  of  negligence  in  the  use  of  the  plank  by 
his  fellow  servants,  and  want  of  a  guard-rail,  or 
of  being  assigned  to  dangerous  work  outside  of 
his  usual  employment. 

Error  to  circuit  court,  Wayne  county: 
Brbvoort,  Judge. 

8.  E.  Bngle,  for  plaintiff  in  error.  Jfi-.. 
Baker,  for  defendant  in  error. 

Morse,  J.  The  plaintiff  was  in  the  em- 
ployment of  defendant  corporation  as  a  porter 
in  thff  carpet  department  of  its  store  in  De- 
troit, Mich.  He  was  injured  April  6,  1886, 
and  brought  this  suit  to  recover  damages  for 
such  injury.  At  the  close  of  the  plaintiff's 
testimony,  in  the  circuit  court  for  the  coun- 
ty of  Wayne,  the  circuit  judge,  Hon.  Henry 
N.  Brevoobt,  directed  the  jury  to  find  foi 
the  defendant,  which  they  did,  and  judgment 
thereupon  passed  against  the  plaintiff.  The 
question  here  to  be  determined  is  the  correct- 
ness of  this  ruling.  The  facts,  as  shown  by 
the  plaintiff,  and  upon  which  be  relied,  are 
briefly  these:  His  duties  as  porter  were  to 
open  up,  sweep,  clean,  dust,  take  care  of  the 
goods,  replace  them  aftor  handling,  handle 
all  the  goods  thatfell  to  that  department,  and 
whatever  was  required  in  the  department. 
When  shipments  of  goods  arrived,  it  was  his 
duty  to  see  to  "getting  them  iato  the  rear 
elevator  from  the  trucks  in  the  alley,  and 
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tikiiig  them  up  to  llie  carpet  rooms  on  the 
tbiril  floor.  They  always  caiiie  iu  burlap:*, 
ami  were  dumped  off  the  truck  Into  the  alley 
on  the  ground,  and  then  put  on  tlie  elevator 
and  run  up."  The  night  before  the  accident, 
.Mr.  Partridge,  a  stockholder  in  the  company, 
and  mannger  of  the  carpet  department,  asked 
plaintiff  to  come  down  the  next  morning  at 
7  o'clock,  an  hour  earlier  than  the  usual  time. 
Partridge  said  he  "wanted  to  get  the  elevator 
before  the  other  fellows  got  it,  and  get  these 
goods  out."  This  elevator  was  at  the  "old 
store,"  and  at  the  rear  of  the  same,  next  to 
the  alley,  and  run  by  hand.  Plaintiff  knew 
what  elevator  was  meant,  as  this  was  a 
freight  elevator,  as  the  passenger  elevator 
could  not  be  used,  there  being  no  fire  in  the 
building.  The  elevator  ran  from  the  cellar 
bottom  to  the  fifth  story.  The  cellar  was  8 
or  10  feet  deep.  Out  of  the  elevator  shaft  at 
the  first  floor  above  the  cellar  two  doors — 
double  doors — swung  outward  to  tlie  alley, 
and  a  person  could  step  from  tlie  elevator  out 
into  the  alley.  The  trucks  could  drive  upalong 
the  door-way  within  five  feet  of  the  door  to  a 
stone  ledge  with  grating.  There  was  no  bar- 
rier at  the  dour  at  this  time.  There  were 
goods  in  the  cellar,  cotton  goods,  packed  in 
boxes,  weighing  from  20U  to  300  pounds,  be- 
longing to  the  dry-goods  department.  Plain- 
tiff was  assisting  in  loading  these  boxes  up- 
on the  elevator,  to  be  hoisted  into  the  alley. 
At  the  time  of  the  injury  he  was  working  to 
load  a  large  case  of  goods,  too  heavy  to  be 
lifted.  He  was  pushing  it  along,  witli  his 
back  towards  the  elevator,  and  nearly  under 
the  shaft,  when  a  plank  came  down  the  shaft, 
and  struck  him  on  the  back  of  the  head,  in- 
juring him  severely.  This  plank  was  used 
that  morning  by  the  men  who  were  taking 
the  boxes  of  goods  from  the  elevator  at  the 
first  Hoor,  and  loading  them  upon  trucks  or 
Wiigons,  some  of  the  l)oxe8  being  too  heavy 
to  lift.  "They  would  pull  the  elevator  up 
pretty  near  the  height  of  the  wa:{on,  and  then 
put  the  plank  from  the  elevator  to  the  wagon, 
and  shove  the  boxes  over."  This  plank  was 
wet.  When  the  elevator  was  coming  up  or 
going  down  the  men  "would  put  the  plank 
wherever  it  was  handy;  wherever  they  liked, 
stand  it  in  the  doorway  or  throw  it  in  the 
alley.  There  were  quite  a  number  working 
in  the  alley  at  the  time."  No  one  testified 
exactly  bow  the  plank  happened  to  slide 
duwn  the  shaft.  Thomas  Itainey,  who  was 
working  in  the  alley,  was  the  only  person 
sworn  in  regard  to  the  accident,  save  the 
plaintiflf.  Uainey  says  he  did  not  see  the 
plank  go  down,  but  heard  it.  "Don't  know 
how  it  happened.  Using  the  plank  there,  it 
got  awaiy  from  them  some  way,  and  started 
down  the  hole."  The  plank  was  six  or  eight 
feet  long,  a  foot  wide,  and  about  two  inches 
in  thickness.  The  negligence  of  the  defend- 
ant, as  claimed  by  plaintiff,  consisted  in  the 
using  of  this  plank.  It  is  alleged  in  the  dec- 
laration that  the  defendant  liad  been  "uccus- 
tomed  to  keep  a  framed  implement  of  wood 
and  iron,  called  a  skid,  with  strong  hooks. 


gri}>s,  or  catches  at  the  ends,  to  keep  it  from 
slipping  or  falling  when  hung  up  or  adjusted 
in  its  placi;  while  not  in  use,  and  it  was  the 
defendant's  custom  to  keep  the  same  skid, 
when  not  in  use,  hung  up  or  adjusted  in  its 
place  at  the  side  of  the  shaft,  and  behind  a 
portion  of  the  frame  thereof,  and  near  said 
back  door,  ready  for  use;  and  on  tlie  day  and 
year  aforesaid,  while  plaintiff  was  assisting 
in  getting  said  parcels  of  dry  goods  on  the 
elevator,  for  the  purpose  of  removal  from  the 
cellar  via  said  elevator  and  alley  door,  it  was 
the  duty  of  said  defendant  to  have  such  a 
skid  as  aforesaid  for  the  use  and  purpose 
aforesaid;  but,  on  the  contrary,  the  said  de- 
fendant wrongfully,  negligently,  and  care- 
lessly removed  the  said  skid,  and  caused  the 
same  to  be  removed  and  talien  away  entire- 
ly from  the  said  premises,  and  kept  the  same 
away,  to- wit,  on  other  premises  to  which  the 
defendant  was  removing  goods;  leaving  noth- 
ing but  a  piece  of  plank  to  be  used  in  place 
of  said  skid;  that  it  was  the  duty  of  de- 
fendant to  have  some  barrier,  rail,  or  suffi- 
cient safeguard  between  said  alley  door-way 
and  elevator  shaft  to  prevent  said  skid, 
plank,  boxes,  and  heavy  parcels  from  falling 
down  the  shaft,  in  case  of  their  slipping  or 
tipping  while  in  use  or  being  handled,  or 
while  standing  or  being  placed  in  position, 
on  or  about  the  threshold  of  said  door-way 
adjacent  to  said  shaft,  but  on  the  contrary, 
the  defendant  wrongfully,  negligently,  and 
carelessly  neglected  to  provide  or  have  at  the 
place  any  safeguard  whatever;  that  the  using 
of  this  plank,  instead  of  said  skid,  and  its 
unfitness  for  that  purpose,  which  was  well 
known  to  defendant,  and  the  fact  of  there 
being  no  sufiicient  barrier  between  the  door- 
way and  the  elevator  shaft,  were  the  negli- 
gent causes  of  the  accident  and  injury  to  the 
plaintiff. 

It  is  also  alleged  that  the  plaintiff,  in  the 
basement,  was  engaged  in  a  more  difficult 
and  dangerous  work  than  bis  usual  and  proper 
employment  as  porter,  which  fact  was  well 
known  to  the  defendant,  but  at  the  time  un- 
known to  plaintiff.  The  plaintiff  testified 
that  he  had  never  been  called  upon,  in  the 
four  years  that  he  had  worked  for  the  defend- 
ant, before  this  time,  to  handle  dry  goods 
from  the  cellar  in  this  old  store.but  he  had  been 
sent  there  to'get  goods  belonging  to  the  carpet 
department,  put  in  this  basement  l>y  mistake; 
used  this  elevator  almost  daily  in  the  four 
years,  taking  up  stocks  of  carpets,  but  not  to 
take  them  down.  He  testified  that  there  wiis 
no  bar  across  the  alley  door  when  the  eleva- 
tor was  in  use,  and  goods  were  being  passed 
out  at  that  door  when  they  were  passing 
things  out  and  in.  A  skid,  as  described  in 
the  declaration,  had  been  in  use  two  or  three 
years.  About  this  time  they  were  moving 
from  the  old  store  into  the  new,  and  plaintiff 
had  seen  the  skid  in  use  at  the  new  store  for 
a  week  before  the  accident.  He  had  never 
used  this  plank,  and  never  saw  it  before  to 
his  remembrance.  Did  not  know  how  long 
it  hiid  been  in  use  there  «t  the  old  store. 
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Plaintiff  was  acoustouied  in  his  employment 
to  do  anything  tliiit  Partridge  told  him  to  do, 
doing  all  sorts  of  errands,  washing  windows, 
driving  his  horse,  and  taking  care  of  his  fur- 
nace. Went  to  this  work  in  the  cellar  with- 
out any  objection  wliatever.  This  is  the  sulj- 
stance  of  all  the  material  evidence  bearing 
upon  the  accident,  or  the  cause  of  it,  or  the 
negligence  of  tlie  defendant.  It  is  contended 
by  the  counsel  for  plaintitT,  in  his  brief,  that 
upon  the  sliowing  al)ove  made  the  defendant 
is  liable  upon  two  grounds:  First.  For  not 
furnishing  safe  implements  to  work  with. 
Removing  the  skid,  which  Wiis  compara- 
tively safe,  and  substituting  a  wet  plank, 
which  was  positively  dangerous.  Also,  the 
opening  from  the  elevator  shaft  to  the  alley 
should  have  been  guarded  by  some  slide  or 
bar  to  prevent  articles  once  passed  out  from 
falling  in  again  and  down  the  sliaf  t.  Second, 
In  directing  praintifC  to  a  different  and  more 
dangerous  service  than  that  for  which  he  was 
employed. 

In  reference  to  this  second  ground  of 
claimed  liability  it  Is  evident  from  the  testi- 
mony of  plaintiff  himself  that  lie  understood 
that  he  was  not  going  out  of  the  scope  of  his 
duties  when  he  went  to  this  work,  and  that 
it  was  in  the  line  of  his  employment.  It  is 
also  apparent  that  plaintiff  well  knew  of  the 
condition  of  this  elevator  shaft,  and  that 
there  were  no  barriers  between  it  and  the  al- 
ley when  the  doors  were  open.  He  knew 
that  the  doors  were  open,  and  that  men  in  the 
alley  were  receiving  from  the  elevator  the 
boxes  he  and  the  others  were  loading  on  the 
elevator  in  the  cellar  and  hoisting  to  tlie  first 
floor.  He  knew  that  the  elevator  shaft  was 
unguarded,  and  open,  when  the  elevator  was 
at  the  bottom.  The  only  possible  nej^lif^ence 
for  which  he  could  hold  the  defendants  is  the 
use  of  the  plank  instead  of  the  skid  in  remov- 
ing the  heavy  boxes  from  the  elevator  to  the 
trucks  in  the  alley.  We  do  not  think  the  use 
of  this  plank  was  in  itself  negligence.  If 
properly  handled,  it  was  safe  to  use  this 
plank  in  removing  the  boxes  from  the  eleva- 
tor to  the  alley.  It  is  not  shown  bow  the 
accident  happened.  It  was  undoubtedly 
through  the  fault  of  some  of  the  men  who 
were  employed  in  the  same  business  that  the 
plaintiff  was.  to-wit,  the  removing  of  these 
goods  from  the  cellar  of  the  old  store  to  the 
new  store.  He  was  the  fellow-servant  of 
these  men.  They  were  all  engaged  in  the 
same  general  employment,  and  the  plaintiff, 
therefore,  could  not  recover  against  the  de- 
fendant for  the  negligent  act  of  one  of  them. 
The  judgment  will  be  affirmed,  with  costs. 
The  other  justices  concurred. 


Sahflb  et  al.  v.  Upton  et  al. 
{Swpreme  Court  of  MiOiignn.    April  13, 1889.) 

CONTBAOTS  —  PaBT^EBSHIP  —  DiSCBAROB    OW 
SVBBTT. 

1.  PlalntUt*  and  defendants  entered  into  a  con- 
tract which  recited  that  defendants  owned  about 
4,000,000  feet  of  pine  saw-logs,  and  plaintiffs  a 


mill,  and  that  it  was  agreed  that  the  logs  should 
be  turned  over  to  plaintiffs,  who  were  to  convert 
them  into  lumber,  and  sell  the  same  to  the  greatest 
advantage,  and  guaranty  the  paper  taken  in  pay- 
ment thereof;  the  net  proceeds  to  be  divided  as 
follows  ■  For  the  shipping  grades  defendants  were 
to  receive  a  certain  sum  per  thousand,  and  the 
plaintiffs  a  certain  sum  per  thousand  for  sawing, 
selling,  and  guarantying  the  sale  of  the  same ;  any 
increase  or  loss  in  the  net  profits  to  be  shared  in 
the  game  proportion.  Defendants  were  to  take 
the  non-shipping  lumber,  and  pay  plaintiffs  a  cer- 
tain sum  per  thousand  for  sawing.  Plaintiffs  were 
to  retain  defendants'  proportion  until  they  had 
been  repaid  certain  advances  made.  The  logs 
turned  over  under  the  agreement  only  produced 
about  1,000,000  feet  of  lumber.  Held,  that  plain- 
tiffs were  entitled  to  recover,  under  a  special 
count,  damages  to  the  extent  of  the  unpaid  ad- 
vances. 

2.  Defendants'  firm  was  originally  oomposed  of 
P.  and  U.  After  the  agreement,  P.  sold  out  his 
interest  to  L.  and  U.,  who  assumed  to  save  him 
harmless,  and  the  notes  constituting  the  advances 
mentioned  in  the  contract  were  renewed,  indorsed 
by  L.  &  U.  Held,  that  as  the  action  was  on  the 
contract,  and  not  on  the  notes,  their  renewal  with- 
out F.'s  consent  did  not  discharge  him. 

8.  Nor  would  mismanagement  on  the  part  of  L. 
&  n.  in  the  sawing  of  the  lumber  discharge  him, 
except  to  the  extent  of  the  loss  by  IL 

Error  to  circuit  court,  Saginaw  county; 
Gaqe,  Judge. 

Trespass  upon  the  case  upon  promises  for 
damages  from  a  breach  of  contract  by  Emms 
E.  T.  Sample  and  Henry  M.  Camp  against 
Thomas  Pickard  and  Albert  B.  Upton.  Ver- 
dict and  judgment  for  plaintiffs,  and  de- 
fendants appeal. 

Fann/ier  di  Dodds,  for  appellants.  Wheeler 
(ft  MisKnight,  for  appellees. 

Campbbxl,  J.  Plaintiffs  sued  defendants 
under  the  following  contract:  "Memoran- 
dum of  agreement  mside  this  4th  day  of  May, 
1883,  between  Albert  B.  Upton  and  Thomas 
Pickard,  constituting  the  firm  of  Pickard 
Si  Upton,  of  Mt.  Pleasant,  Michigan,  parties 
of  the  first  part,  and  Emma  £.  T.  Sample 
and  Henry  M.  Camp,  constituting  the  firm 
of  Sample  &  Camp,  of  S;i^inaw,  Michigan, 
witnesseth:  Whereas,  said  first  parties  own 
about  four  million  feet,  board  measure,  of 
white  pine  saw-logs,  now  in  Chippewa  river 
and  its  tributaries,  marked  1,  2,  3,  5,  6,  7,  8, 
9,  10,  E.  P.  &  145;  and  whereas,  said  second 
parties  own  a  mill  in  East  Saginaw:  now, 
therefore,  it  is  agreed  said  first  parties  turn 
over  to  said  second  parties  the  above-named 
logs,  delivered  in  the  Tittabawassee  boom, 
and  said  second  parties  shall  convert  the 
same  into  lumber,  dock  and  sell  the  lumber 
manufactured  therefrom  in  good  and  work- 
man-like'manner,  so  as  to  get  the  greatest 
return  therefrom,  shall  pay  boomage,  inspec- 
tion, and  insurance  thereon,  and  guaranty 
the  collection  of  paper  received  for  said  lum- 
ber. The  proceeds  of  said  lumber  shall  be 
divided  between  said  parties,  as  follows: 
The  amount  paid  for  boomage,  inspection, 
and  insurance  shall  first  be  deducted  from 
said  proceeds,  and  first  party  shall  receive 
four  dollars  and  seventy  five  cents  (S4.75) 
per  thousand  feet  for  shipping  culls,  twelve 
dollars  for  common,  and  thirty  dollars  and 
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fifty  cents  for  uppers;  and  said  second  par- 
ties shall  receive  two  dollars  and  fifty  cents 
for  selling,  sawing,  and  guarantying  sale: 
provided,  always,  thut  if  the  net  proceeds 
shall  nut  be  safflcient,  or  shall  be  more  than 
sufficient,  to  pay  the  said  parties  tiie  amount 
dae  mentioned,  then  Ihey  shall  receive  in  the 
same  proportion  the  said  amounts  bear  to  the 
amount  of  said  net  proceeds.  And  it  is  ex- 
pressly agreed  that  said  first  parties  shall 
take  the  mill-culls  or  non-shipping  lumber 
manufactured  from  said  logs,  and  shall  pay 
unto  said  second  parties  two  dollars  and  fifty 
cents  per  M.  feet  for  sawing  the  same.  And 
whereas,  said  second  parties  have  given  to 
said  first  parties  four  promissory  notes  for 
five  thousand  dollars,  payable,  respectively, 
in  three,  four,  five,  and  six  months  from  this 
day:  now,  therefore,  it  is  agreed  that  said 
second  parties  shall  retain  tlie  said  first  par- 
ties' proportion  of  the  net  proceeds  of  said 
lumber  until  they  shall  have  the  said  sura  of 
twenty  thousand  dollars.  And  it  is  further 
agreed  that  the  interest  shall  be  adjusted  be- 
tween the  said  parties  at  seven  per  cent,  per 
annum ;  that  is  to  say,  if  the  said  second  par- 
ties shall  pay  any  of  said  notes  before  receiv- 
ing sufficient  funds  from  said  first  parties' 
proportion  of  the  net  proceeds  of  lumber 
sales  to  meet  the  same,  they  shall  charge  said 
first  parties  interest  until  sufficient  funds 
shall  have  been  received;  and,  if  said  second 
parties  shall  receive  funds  from  said  first 
parties'  proportion  of  net  proceeds  before  the 
maturing  of  said  notes,  they  shall  pay  inter- 
est thereon  to  the  said  first  parties  until 
the  maturing  of  said  notes.  In  testimony 
whereof  the  parties  have  hereto  set  their  firm 
names.  [Signed]  Pickard  &  Ufton.  Sau- 
FLE  &  Camp." 

Not  far  from  the  date  of  this  agreement 
John  G.  I^eaton  became  associated  with 
Pickard  &  Upton.  On  the  2-3d  of  October, 
1883,  Pickard  sold  out  his  share  in  the  firm 
to  Leaton  and  Upton,  who  agreed  to  assume 
the  indebtedness,  and  save  Pickard  harmless. 
The  notes  advanced  by  plaintifTs  were  re- 
newed with  Upton  &  I.«aton's  indorsement, 
and  paid  by  plaintiffs.  The  logs  referred  to 
in  the  contract  turned  out  to  be  dead  and 
wormy,  except  a  small  proportion  of  sound 
green  logs.  The  amount  of  good  lumber, 
including  shipping  culls,  common,  and  up- 
pers was  not  far  from  a  million  feet.  There 
was  conflicting  testimony  on  the  trial  as  to 
the  propriety  of  putting  among  the  miil-cuUs 
some  lumber  that  defendants  claim  should 
have  been  reckoned  of  higher  grade.  This 
diiflcnlty  is  claimed  to  hav.e  arisen  from  the 
discoloration  of  some  of  the  lumber  when  it 
left  the  saw,  supposed  to  arise  from  bad  con- 
dition, but  disappearing  when  dry.  It  was 
further  claimed  that  some  of  these  culls  could 
have  been  resawed  into  narrower  strips, 
yielding  good  lumber  for  a  part  of  the  width 
of  the  whole.  On  the  other  band,- it  was 
claimed  that  this  lumber  brought  more  as 
mill-culls  of  full  width  than  it  would  have 
yielded  in  any  other  form.    The  lumber  of 


the  kinds  which  plaintiffs  were  themselves  to 
sell  under  the  terms  of  the  contract  fell  much 
short  of  what  was  due  plaintifTs.  They 
claimed  that  tliey  were  allowed  to  sell  mill- 
culls  also  by  separate  authority,  and  did  so 
to  the  general  advantage.  The  entire  amount 
due  plaintiffs  for  their  advances  exceeded 
what  they  collected  by  $10,348.69,  as  found 
by  the  jury. 

The  declaration,  in  addition  to  the  com- 
mon counts,  contained  a  count  setting  up 
failure  to  furnish  the  logs  provided  for  in  the  . 
contract.  It  was  under  the  special  count 
that  the  case  was  chiefly  tried.  Defendants 
gave  notice  under  their  plea  that  plaintiffs 
were  in  default  for  not  converting  the  logs 
into  such  lumber  as  wiis  agreed  on,  or  selling 
it  properly;  and  further  alleged  a  conversion 
of  the  mlU-culls  and  shipping  lumber.  Pick- 
ard also  pleaded  a  release.  The  ground  of 
this  claim  was  that,  by  arrangement  with 
Leaton  &  Upton,  Pickard  had  become  liable 
only  as  a  surety,  and  was  released  by  plain- 
tiffs' dealing  with  them  separately,  and  by 
departures. 

The  chief  contention  before  us  was  that 
the  contract  referred  to  the  logs  jnst  as  they 
were,  and  contained  no  express  or  implied 
agreement  as  to  the  quantity  of  lumber 
which  they  would  yield;  and  it  was  in  the 
same  direction  claimed  that  plaintiffs  put  in 
their  020,000  as  their  share  in  the  venture, 
and  must  bear  the  loss.  Upon  an  examina- 
tion of  the  contract  it  will  be  seen  that  the 
risks  which  are  referred  to  relate  entirely  to 
the  grades  included  in  sliippinglumber;  that 
is,  to  shipping  culls,  common,  and  uppers. 
Tt  was  agreed  that  out  of  the  net  sales  of  this 
lumber  plaintiffs  should  have  $2.50  a  thou- 
sand for  their  charges,  and  defendants  should 
have  for  the  various  grades  named,  respect- 
ively, 94.75,  812,  and  $30  a  thousand.  If 
the  lumber  sold  at  higher  prices  than  would 
pay  these  sums  to  both  parties,  the  profits 
were  to  be  divided  according  to  those  shares. 
If  fur  loss,  the  logs  were  to  be  apportioned 
in  the  same  way.  For  the  mill-culls  plain- 
tiffs were  to  have  only  $2.50  a  thousand  for 
sawing,  and  they  were  to  belong  to  defend- 
ants. The  provision  for  plaintiffs  advancing 
the  $20,000  came  after  and  was  independent 
of  the  foregoing  conditions.  The  contract 
very  plainly  makes  this  a  personal,  and  not 
a  joint-stock,  advance,  and  defendants  were 
in  any  event  to  refund  it  themselves  without 
diminution,  and  plaintiffs  were  to  retain  it 
out  of  defendants'  share  before  paying  over 
anything;  and  the  only  lumber  out  of  which 
these  funds  were  to  come  was  the  shipping 
grades.  It  does  not  appear  that  plaintiffs 
knew  anything  about  the  quality  of  the  logs 
before  they  were  delivered.  The  declaration 
is  not  based  on  any  claim  of  fraud,  but,  so 
far  as  the  special  count  is  concerned,  upon 
the  failure  in  quantity  of  logs  requisite  to 
produce  shipping  lumber.  The  common 
counts  would,  however,  cover  the  unrepaid 
advances.  Reliance  is  had  by  defendants  on 
the  case  of  Switzer  v.  >lanufacturiug  Co.,  59 
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Mich.  488,  26  K.  W.  Rep.  762,  to  support  the 
claim  that  pUiintiifs  had  no  right  to  rely  on 
any  idea  that  the  logs  would  yield  any  par* 
ticiilar  amount  of  lumber  or  of  particular 
kinds  of  lumber,  and  that  they  run  the  risit 
of  the  funds  falling  short  In  that  case  the 
suit  wns  not  brouf^ht  to  recover  on  account 
of  advances  made,  and  not  suQIciently  se- 
cured by  lumber.  It  was  a  simple  agree- 
ment to  sell  2,000,000  feet  of  upper  grades, 
to  be  cut  from  logs  in  the  mill-pond,  and  logs 
on  a  certain  parcel  uf  land  named.  The  mill- 
pond  lugs  and  those  on  the  land  combined  fell 
short  of  yielding  2,000,000  of  upper  grades. 
It  was  tliere  held  that  no  particuhir  words 
were  necessary  beyond  an  intention  to  make 
good  the  quantity  named;  that  in  that  case 
the  intention  did  not  appear  to  do  more  than 
f  umiah  what  the  particular  logs  would  yield. 
In  that  case  there  were  but  two  grades  to  t>e 
furnished  to  the  ex  tent  named,  and  at  the  price 
of  the  lowest  grade  1,000,000  feet  of  that 
grade  would  more  than  repay  the  advances, 
and  there  was  no  agreement  to  sell  the  whole 
product  of  the  logs  if  It  should  exceed  2,000,- 
000  feet  of  those  grades.  The  logs  as  a  body 
were  not  covered  by  the  contract,  and  it  was 
only  on  the  contingency  of  a  limited  yield 
that  they  could  all  be  involved.  It  seems  to 
us  that  the  present  contract  does  not  stand 
on  the  same  footing.  Here  the  logs  were 
nut  owned  by  the  party  sawing  them,  whose 
business  was  only  to  saw  them  into  every 
grade  possible,  and  to  get  pay  out  of  sales  of 
only  a  part  of  the  lumber,  which  was  to  be 
sold  at  joint  risk,  so  far  as  prices  were  con- 
cerned. For  the  non-shipping  grade  or  mill- 
culls  plaintiffs  were  to  be  paid  only  for  saw- 
ing, leaving  the  whole  property  in  those  to 
defendants.  No  matter  what  prices  those 
might  bring,  plaintiffs  had  no  interest  in 
them.  When  this  contnict  recited  that  de- 
fendants owned  about  4,000,000  feet,  board 
measure,  of  white  pine  saw-logs  in  the  Chip- 
pewa river  and  its  tributaries,  liearing  cer- 
tain marks,  and  agreed  to  turn  them  over  to 
plaintiffs  to  be  sawed,  giving  plaintiffs  pow- 
er to  sell  shipping  grades  and  reimburse 
themselves  for  an  ^vance  of  820,000  out  of 
the  proceeds,  retaining  all  the  mill-culls  for 
defendants,  and  paying  plaintiffs  for  sawing 
them,  there  was  no  consideration  for  plain- 
tiffs assuming  these  functions  and  running 
these  risks,  except  the  reasonable  reliance  on 
a  sutTlciency  of  logs  to  render  it  profitable. 
It  is  well  settled  that  wliile  the  term  used, 
"about"  a  certain  amount,  is  not  precise,  it 
does  nevertheless  indicate  an  approximation 
in  quantity.  If  the  logs  in  question  had 
been  of  average  soundness,  the  proportion  of 
shipping  lumber  must  necessarily  have  gone 
beyond  what  was  necessary  to  repay  all  ad- 
vances and  yield  a  profit.  Plaintiffs  took 
the  risk  of  prices  of  shipping  grades  not  re- 
ceding below  the  sums  contemplated,  but  it 
is  not  claimed  they  did  recede.  That  the 
contract  means  that  there  should  be  enough 
lo^s  of  proper  quality  to  yield  somewhere  in 
the  neighlMrhood  of  4,000,000,  board  meas- 


ure, seems  obvious.  That  is  what  was  re- 
cited, and  without  it  the  contract  can  hardly 
be  said  to  have  a  consideration.  It  certainly 
has  no  other  that  is  definite.  There  was  tes- 
timony that  board  measure  meant  the  meas- 
ure of  such  resulting  lumber  as  was  above 
the  grade  of  mill-culls.  This  testimony  was 
admissible,  and  is  in  harmony  with  the  body 
of  the  contract  which  confined  plaintiffs'  in- 
terest to  those  grades.  As  the  damages 
were  confined  to  plaintiffs'  balance  for  ad- 
vances, which  were  to  be  paid  out  of  those 
proceeds,  and  included  nothing  beyond,  we 
see  no  difiiculty  in  maintaining  the  recovery. 

The  court  charged  the  jury  very  fully  and 
fairly  upon  the  effect  of  mixing  belter  lumber 
with  the  mill-culls,  and  upon  the  liability  of 
plaintiffs  for  sales  of  mill-culls.  They  were 
held  to  the  full  value  of  all  lumber  so  put  in 
with  the  mill-culls,  whether  sold  by  them- 
selves or  turned  over  to  Leaton  &  Upton, 
and  the  jury  could  not  have  been  misled  by 
those  instructions.  They  are  nut  complained 
of,  if  the  effect  of  what  was  done  was  not  to 
discharge  Pickard.  But  it  is  claimed  be  was 
discharged  by  these  and  other  dealings  to  be 
referred  to. 

Several  instructions  asked  all  went  upon 
the  theory  and  demand  that  Pickard  was  dis- 
charged entirely,  and  not  partially,  by  what 
pIHintiff^  did  after  he  sold  out  to  Leaton  & 
Upton.  These  requests  insisted  that  Pick- 
ard was  absolutely  discharged  by  either  of 
these  things:  (1)  By  knowingly  putting  bet- 
ter lumber  with  the  mill-culls,  and  selling  or 
disposing  of  it  as  mill-culls,  without  Pick- 
ard's  consent;  or  (2)  without  the  consent  of 
one  of  his  firm;  or  (3)  by  putting  into  the 
mill-cull  piles  any  lumber  subject  to  plain- 
tiffs' claim,  without  Pickard's  knowledge. 
It  is  also  claimed,  apparently,  that  Pickard 
was  discharged  with  the  dealings  with  Leaton 
&  Upton  in  getting  renewed  indorsements. 
If  Pickard  had  been  the  principal  debtor  on 
these  notes,  or  if  this  suit  had  been  brought 
by  some  holder  of  them  against  Pickard,  the 
extension  of  time  to  Leaton  &  Upton  might 
have  some  bearing.  But  he  is  not  sued  on 
any  such  basis.  Plaintiffs  themselves- giive 
those  notes,  and  paid  them.  Their  proceeds, 
when  first  given  and  discounted,  constituted 
the  advances  made  to  Pickard  and  his  asso- 
ciates. Those  advances  were  to  be  repaid 
out  of  the  special  fund  to  be  raised  by  sale 
of  the  lumber.  And  the  suit  against  him  and 
Upton  Is  because  they  did  not  furnish  the 
nteans  of  raising  that  fund.  There  has  been 
no  transaction  changing  that  arrangement. 
The  whule  claim  of  a  discharge  by  plaintiffs' 
miiuageiuent  of  the  lumber  is  fallacious.  It 
was  one  of  the  terms  of  the  conti-act  that 
plaintiffs  should  have  the  sawing  and  dispo- 
sition of  the  lumber.  There  was  never  any 
change  of  that  contract.  Plaintifb  were 
bound  to  act  fairly,  in  accordance  with  its 
terms.  ■  If  they  failed  to  do  so,  tliey  were  re- 
sponsible to  the  extent  of  such  failure.  But 
there  is  no  rule  which  would  discharge  a 
debtor  by  reason  of  such  mismans^ement 
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beyond  Ihe  extent  of  the  loes  by  it.  To  tliis 
extent  the  charge  of  the  court  held  the  plain- 
liffa  liable,  and  the  jury  have  settled  that 
question.  But  a  breach  of  duty  is  a  very 
different  thing  from  a  change  of  relations. 
Piclcard  was*  interested  in  having  the  prop- 
erty pay  as  much  as  it  would,  under  proper 
management,  and  no  more.  We  think  the 
charge  did  him  no  wrong.  We  find  no  error 
in  any  of  the  matters  laid  before  us  on  the 
argument,  and  the  judgment  must  be  af- 
firmed, with  costs. 

Sheswood,  G.  J.,  and    Chamflin   and 
MoBSE,  JJ.,  concurred. 


Haldkuam  e.  Bkrrt  et  dl. 

(Supreme  Court  of  Michigan.    April  12, 1889.) 

CosTRACTS  —  Waiver  —  Plbadino  asd  Paoor  — 
8et-Of»  akd  Countkr-Claik  — Appsai,— Prov- 
iscB  or  Court  and  Jnar. 
I.  Plaintiff  left  with  defendants  a  memorandum 
for  them  to  act  on,  reciting  a  contract  by  a  third 
person  to  deliver  a  cargo  and  also  1,000  tons  of  as- 
pbaltom  to  defendants,  the  third  pierson's  death, 
and  plalntilTs  purchase  of  a  contract  to  buy  as- 
phaltum  for  the  widow's  benefit,  and  stating  that 
plaintiff  would  deliver  the  first  cargo,  or  iiUO  tons 
thereof,  and  return  certain  asphaltum  borrowed 
by  decedent,  and  deliver  500  of  the  1,000  tons  be- 
fore January,  1888,  and  the  remainder  before  July, 
1888.  Defendants  returned  It  in  a  letter,  dated 
February  14,  1882,  stating  that  the  1.000  tons  were 
a  supply  for  two  years,  and  that  they  desired  one 
cargo  at  once,  or  as  soon  as  it  could  be  sent, — a  car- 
go of  iiOO  tens  July  Ist,  and  the  balanoe  of  the  500 
tons  about  November:  and  "the  second  500 tons  to 
he  delivered  about  the  same  way  during  1888. " 
Plaintiff  replied  that  he  thought  they  unaerstood 
each  other  fully,  and  had  telegraphed  to  hasten 
shipment.  By  the  contract  with  decedent  the  first 
cargo  was  to  be  delivered  In  January,  1882.  Held, 
that  pl&tntiff  could  not  recover  on  a  declaration 
alleging  a  contract  to  deliver  1,000  tons,  600  tons 
before  January,  1888,  and  the  remainder  before 
July,  1888,  and  a  cargo  of  100  to  200  tons  as  soon  as 
it  could  be  mined  and  transported,  and  alleging  a 
delivery  of  80  tons  in  December,  1883,  and  payment 
therefor,  and  an  offer  to  deliver  200  tons  In  Febru- 
ary, 18SS,  and  defendants'  refusal  to  accept  the 
same,  and  their  waiver  of  further  tender. 

3.  The  parties  corresponded  on  the  subject  of  the 
delay  in  shipment  until  June  27, 1882.  On  Novem- 
ber 28,  1882,  plaintiff  wrote  that  a  cargo  had  been 
shipped,  to  which  defendants  repliea  that  they 
had  suprplied  themselves,  but  would  take  the  car- 
go, but  not  on  any  previous  contract,  and  would 
negotiate  with  plaintiff  as  to  any  asphaltum  he 
might  have  in  the  future.  Plaintiff  replied,  thank- 
ing defendants  for  their  intention  to  take  the  car- 
go, and  expressing  a  hope  that  they  would  want 
more.  Held,  that  the  stipulations  as  to  times  of 
delivery  were  not  waived,  and  the  contract  was 
terminated. 

S.  In  January,  1883,  defendants,  on  making  pay- 
ment for  the  cargo  received,  stated  that  decedent 
allowed  them  a  certain  time  for  payment,  or  a,  dis- 
connt  if  paid  within  that  time,  and  that  they  ex- 
pected plaintiff  to  do  the  same,  lo  which  plaiutifl 
assented.  Defendants,  in  another  letter,  stated 
that  they  liad  deducted  the  amount  of  asphaltum 
loaned  decedent,  and  that  they  would  correspond 
with  plaintiff  when  in  need  of  more.  SeUi  not  a 
renewal  of  the  contract. 

4.  Plaintiff  having  failed  to  establish  the  con- 
tract declared  on,  defendants  cannot  recoup  their 
damages  for  breach  of  the  contract  actually  made 
and  alleged  in  the  answer.  There  can  be  a  re- 
coupment only  on  the  contract  s\ied  on. 

.'■>.  As  error  may  be  now  assigned  in  Michigan. 
on  a  charge,  when  no  exception  is  taken  at  the 


trial,  the  question  of  such  right  of  recoupment 
may  be  considered  by  the  supreme  court  when  the 
trial  court  directed  a  verdict  thereon  for  defend- 
ants. 

6.  If  defendants  were  entitled  to  recoup,  the 
amount  of  damages  should  have  been  found  by  the 
jury,  and  not  by  the  court. 

Error  to  circuit  court,  Wayne  county. 
William  Look,  Judge. 

Action  by  Walter  N.  Jlaldeman  against 
Joseph  H.  Berry  and  Thomas  Berry.  Plain- 
tiff brings  error. 

Bowen,  Douglas  &  Whiting,  for  appellant. 
William  H.  WelU,  toi  appellees. 

MoBSE,  J.  The  agent  of  the  defendants, 
one  James  H.  Mason,  of  Detroit,  Mich.,  con- 
tracted on  their  beiiaU  with  one  A.  B.  Dean, 
of  Louisville,  Ky.,  to  purchase  of  said  Dean 
1,000  tons  of  free  asphaltum,  at  640  per  ton, 
to  be  delivered  in  Detroit  as  soon  and  as  fast 
as  said  Dean  desired.  This  contract  was 
closed  by  letter  of  acceptance  from  Mason  to 
Dean,  of  date  November  9, 1881.  December 
10,  1881,  Mr.  Dean  died,  of  yellow  fever,  in 
Cuba,  where  the  asphaltum  to  be  delivered 
under  the  contract  was  being  mined.  Feb- 
ruary 14,  1882,  Lewis  Collins,  an  attorney, 
of  I.iOuisville,  and  administrator  of  the  estate 
of  Mr.  Dean,  visited  Detroit  in  the  interest 
of  the  pliiintiff,  Ilaldeman,  who  had  pur- 
chasi-d  the  Dean  contract,  and  as  the  agent  of 
Ilaldeman  entered  into  a  contract  with  Ma- 
son, who  was  acting  for  the  defendants,  who 
constituted  the  firm  of  Berry  Bros.  Out  of 
this  contract,  and  the  subsequent  dealings 
and  negotiations  between  the  parties,  this 
suit  arises.  The  plaintiff  declared  in  as- 
sumpsit upon  the  contract  as  lie  understood 
it,  substantially  as  follows:  That  the  plain- 
tiff agreed  and  promised  to  furnish  and  de- 
liver to  the  defendants  1,000  tons,  of  2,000 
pounds  each,  of  free  asphaltum,  one-half  at 
•38  per  ton,  and  one-half  at  $40  per  ton,  to 
be  delivered  at  Detroit  in  cargoes  or  install- 
ments, as  the  plaintiff  might  be  able  to  ship 
the  same,  but  with  the  agreement  that  not 
more  than  500  tons  should  be  delivered  l}e- 
f ore  January,  1883,  and  the  remainder  before 
July,  1883;  also  a  cargo  of  from  100  to  200 
tons,  at  638  per  ton,  to  be  delivered  at  De- 
troit as  soon  as  the  plaintiff  should  be  able 
to  mine  and  trans^iort  the  same,  but  within 
a  reasonable  time.  Payment  was  to  be  made 
in  30  days  after  delivery,  with  a  discount  of 
5  per  cent,  for  cash.  Plaintiff  was  also  to 
return  to  defendants  between  9  and  10  tons 
of  asphaltum,  which  Dean  had  borrowed  of 
defendants,  and  promised  to  return.  Tliat 
on  the  27th  day  of  December,  1882,  the 
plaintiff  delivered,  and  the  defendants  re- 
ceived and  accepted,  under  said  contract,  80 
and  1430-2000  tons.  That  defendants  ap- 
plied 9  and  399-2000  tons  of  the  same  in  pay- 
ment of  the  amount  borrowed  by  Dean,  and 
paid  for  tlie  balance  according  to  the  con- 
tract. The  plaintiff  avers  that,  within  the 
time  prescribed  by  said  contract,  and  in  ac- 
cordance therewith,  on  tlie  12th  day  of  Feb- 
ruary, 1683,  at  Detroit,  he  was  ready  and 
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willing,  and  then  and  there  tf  iidcred  .md  of- 
feriKl,  to  deliver  tu  said  defendunta  another 
cargo  of  asphiilturo,  to-wit,  200  tons,  of 
2,000  pounds  each,  of  free  asphaltum,  of  the 
proper  quality,  which  the  defendants  refused 
to  accept,  and  that  on  the  15th  day  of  Febru- 
ary, liisS,  the  said  defendHnts  waived  in 
writing  any  further  tender  of  nsphaltuni  by 
plaintiff,  and  utterly  refused  to  accept  or 
pay  for  any  more  aspl)altuni  on  said  con- 
tract. He  also  declared  upon  the  common 
counts.  His  bill  of  piirticulars  tiled  In  tlie 
cause  called  for  damages  because  of  the  de- 
fendant's refusal  and  failure  to  pay  for  1,000 
tons  of  asphaltum  under  the  contract  as  set 
forth  in  the  declaration,  as  follows: 

1,000  tons  asphaltum,  @  926 (25,000  00' 

8  and  399-2000  tons  asphaltum,  @  $40. . .         867  98 


Total «26,867  98 

The  defendants  pleaded  the  general  issue, 
and  gave  notice  thi-reunder  that  a  contract 
was  entered  into  between  the  plaintiff  and 
defendants,  on  the  17th  of  February,  1882, 
wherein  and  whereby  the  plaintiff  undertook 
to  deliver  to  the  defendants,  at  I><>troit,  from 
100  to  200  tons  of  asphaltum,  at  once,  for  the 
sum  of  $38  per  ton,  and  1,000  tons  of  asphal- 
tum, one^half  at  $38  and  one-half  at  $40  per 
ton,  200  tons  thereof  to  be  delivered  about 
the  month  of  Jnly,  1882,  300  tons  about  the 
month  of  November,  1882,  and  the  remain- 
ing 500  tons,  at  about  the  same  rate  and  time, 
in  the  year  1888;  that  the  defendants  under- 
took to  receive  and  pay  for  the  same  as  above, 
but,  while  they  were  ready  and  willing  to  so 
receive  and  pay  for  the  same,  the  said  plain- 
tiff, though  often  requested  so  to  do,  wholly 
failed,  refused,  and  neglected  to  perform  his 
part  of  the  said  contract,  to  their  damage  of 
$10,000,  which  tliey  claim  to  recoup  against 
the  demands  of  the  said  plaintiff. 

It  will  be  seen  that  both  parties,  in  their 
pleadings,  claim  a  contract  for  the  delivery 
and  acceptance  of  asphaltum,  but  the  agree- 
ments are  radically  different  in  the  time  and 
amount  of  delivery,  and  are  not  identical  In 
date,  the  contract  set  up  by  plaintiff  being 
laid  as  of  F^ruaiy  14,  1882.  The  circuit 
Jndge.  Hon.  William  Look,  of  the  Wayne 
circuit  court,  found  with  the  defendants,  and, 
practically  taking  the  entire  case  from  the 
hands  of  the  jnry,  directed  them  to  And  s 
vei'dictfor  the  defendants  In  the  sum  of  $13,- 
864.14.  This  was  found  afterwards  to  be 
based  upon.  In  part,  an  erroneous  computa- 
tion, and  judgment  was  entered  for  the  sum 
of  $11,384.16.  It  is  admitted  by  both  parties 
that  the  contract,  in  every  essential  particu- 
lar, was  in  writing.  There  is  also  no  dispute 
but  that  Mason  had  full  power  and  authority 
to  act  for  the  defendants  as  did  Collins  fur 
the  plaintiff,  and  all  the  correspondence, 
which  is  voluminous,  and  all  the  dealings  of 
the  parties,  were  carried  on  by  Mason  and 
Collins,  representing  their  respective  princi- 
pals. 

The  first  inquiry  to  be  determined  is  what 
was  the  contract  between  the  parties?    We 


do  not  thiuk  this  purtion  of  the  case  should 
have  been  submitted  to  the  jury.  It  was  ia 
writing,  and  for  the  court  tu  construe.  Tba 
contract  Is  embodied  in  the  following  mem- 
orandum, and  two  letters:  "Detroit,  Mich., 
February  14tb,  1882.  This  memoranda  wit- 
nesseth,  that  whereas,  A.  B.  Dean,  Esq.,  of 
Louisville,  had  contracts  with  James  H. 
Mason,  Esq.,  of  Detroit,  to  deliver  100  to 
200  tons  (a  cargo)  of  asphaltum  in  Detroit, 
at  838  per  ton  of  2,000  pounds,  to  be  deliv- 
ered in  January,  1882,  and  also  to  return  cer- 
tain small  lots  borrowed  from  Mr.  Mason 
tree  of  all  charges,  and  also  contracted  to 
furnish  Mr.  Mason  1,000  tons,  of  2.000 
pounds  each,  same  quality  as  heretofore  sent, 
at  $40  per  ton;  and  whereas,  the  sudden 
death  of  Mr.  Dean,  in  Havana,  has  delayed 
the  fulfillment  of  said  obligation.**;  now, 
therefore,  the  undersigned,  having  bought  a 
contract  for  the  purchase  of  asphaltum,  and 
having  agreed  that  Mrs.  Dean,  widow  of  said 
A.  B.  Dean,  shall  have  all  beuelits  from  car- 
rying out  same  according  to  Mr.  Dean's  con- 
tract, after  said  Haldeman  shall  have  been 
reimbursed  for  certain  security  debts  paid  by 
him,  now  makes  these  concessions  by  way  of 
putting  Mr.  Mason  jnst  where  he  would  have 
stood  had  Mr.  Dean  lived  to  fill  the  contract. 
He  will  deliver  the  first  cargo,  or  200  tons 
thereof,  at  $38  per  ton.  He  will  return  all 
borrowed  asphaltum  delivered  in  Detroit. 
He  will  deduct  $2.00  per  ton  on  500  tons  of 
the  1,000-ton  order.  Also  the  further  con- 
cession of  delivering  not  more  than  500  tons 
of  the  1,000  before  January  1,  1883,  and  the 
remainder  before  July,  1883.  The  weights 
and  quality  shall  be  subject  to  approval  at 
Detroit.  And.  further,  having  bought  a  con- 
tract for  the  purchase  of  2,000  tons  per  year 
for  five  years,  made  by  Mr.  Dean  while  in 
Havana,  and  sold  to  me  by  order  of  the  <Tef- 
ferson  county  court, at  auction  sale,  I  hereby 
agree,  after  filling  this  l,0U0-ton  order,  to 
show  said  contract,  and  the  whole  cost  of 
mining  and  delivenng  in  Detroit,  to  said 
Mason,  with  the  right  un  his  part  to  buy  the 
same  outright,  or  an  interest  in  same,  for  a 
reasonable  sum,  to  be  agreed  upon.  (Signed) 
W.  N.  Haldeman.  Per  Lewis  Collins, 
Agent." 

This  memorandum  was  left  with  Mason 
for  him  to  look  over  and  sign  if  agreeable. 
Mason  returned  it  to  Collins  in  the  following 
letter:  "Detroit,  Mich.,  Feby.  14,  1882. 
Lewis  Collins,  Esq.,  Agent  for  W.  N.  Halde- 
man, Louisville,  Ky. — Dear  Sir:  Inclosed 
herewith  I  hand  you  a  copy  of  the  memoran- 
dum, left  with  us  last  night,  which  I  was  to 
mail  to  you.  As  stated  to  you  at  our  inter- 
view yesterday,  it  would  be  very  inconven- 
ient for  me  to  have  this  order  of  1,000  tons 
of  asphaltum  delivered  faster  than  I  rerjuire 
it.  When  at  Louisville,  last  summer,  Mr. 
Dean  gave  me  to  understand  that  it  was  very 
difficult  to  mine,  and  that  it  would  be  very 
diflScult,  and.  In  fact,  he  would  not  agree  to 
deliver  faster  than  he  had  already  been  doing; 
and  it  was  for  this  reason  I  gave  him  the  or- 
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der  fur  tlie  1,000  tons,  to  be  delivered  as  fast 
us  he  liked,  believing  from  what  he  told  me 
that  it  would  take  about  two  years  to  deliver 
it;  or,  in  other  words,  I  was  simply  ordering 
a  two  years'  supply.  There  is  no  doubt  but 
I  shall  need  tlie  whole  lot  within  the  time 
mentioned,  and  possibly  very  much  more,  but 
want  it  understood  that  it  is  to  be  delivered 
in  such  quantities,  and  at  such  times,  as  I 
eua  take  care  of  it, — say  the  flrst  lot,  from 
one  to  two  liundred  tons,  or  one  cargo,  at 
once,  or  as  soon  as  you  can  get  it  here;  an- 
other cargo,  of  say  two  hundred  tons,  about 
July  1st,  and  the  balance,  of  the  5L'0  tons, 
in  the  fall, — say  about  November.  The  sec- 
ond 500  tons  to  be  delivered  about  the  same 
way  during  1883.  By  arranging  the  delivery 
in  this  way,  I  shall  not  be  inconvenienced, 
and  the  arrangement  as  made  and  taken  be- 
tween Mr.  Dean  and  myself  will  be  carried 
out.  Should  I  need  asphaltnm  faster  than  is 
here  mentioned,  I  can,  of  course,  let  you 
know  long  enough  ahead,  so  that  you  can  get 
me  a  cargo  sooner.  You  will  understand 
tliat  thequality  is  to  be  fully  equal  to  the  last 
cargo  of  free  asphaltum  sent  me,  and  the 
longer  it  can  lay  on  the  surface  of  the  ground, 
but  not  exposed  to  the  rain,  the  better,  as  it 
will  be  getting  dryer,  and  the  less  water  there 
is  in  it  the  better.  Inclosed  I  hand  you  a 
memoranda  of  all  the  asphaltnm  loaned  Mr. 
Dean,  wbicti  is  to  be  returned  to  me  in  De- 
troit. The  items  of  expense  for  shipping  I 
will  deduct  from  my  first  payment  for  asphal- 
tum. Hoping  that  all  is  now  satisfactory, 
and  that  we  shall  have  no  misunderstanding 
in  the  future,  I  am  yours,  very  respectfully. 
Jambs  H.  Mason." 

To  this  letter  Collins  replied,  as  follows: 
"Louisville,  Ky.,  February  17th,  1882. 
James  H.  Mason.  Esq.,  cor.  Lieb  and  Wight 
streets,  Detroit,  Mich. — My  Dear  Sir:  Your 
letter  and  inclosures  reached  me  this  after- 
noon about  the  same  time  as  your  answer  to 
my  telegram.  I  think  we  understand  each 
other  fully.  Although  your  letter  seems  to 
desire  the  delivery  extended  beyond  July, 
1883, 1  don't  think  we  shall  differ  about  that. 
That  bill  is  mojt  too  far  otT  now  to  begin  to 
study  about  climbing  without  trouble,  as  we 
shall  in  retrard  to  the  first  cargo  in  case  it 
runs  over  200  tons.  I  have  telegraplied  to 
hasten  ita  shipment.  Expect  answer  to- 
morrow, when  I  will  decide  about  going. 
Yes,  Just  address  all  correspondence  to  me. 
By  the  way,  I  might  negotiate  a  sale  for  you 
of  a  C!om.  gas-machine  to  our  orplianage,  in 
the  spring.  It  could  not  be  put  in  well  till 
July.  I  will  write  later  for  full  particulars, 
and  to  learn  what  commission  you  could  give 
me.  Very  truly  yours,  Lewis  Colliks. 
Agent." 

It  wonid  seem,  froni  an  examination  of 
this  contract,  as  evidenced  by  these  writings, 
that,  at  the  time  it  was  made,  the  plaintiff 
was  more  anxious  for  an  early  delivery  of 
the  1,000  tons  than  were  the  defendants,  but, 
as  matters  turned  out  thereafter,  the  wishes 
of  Uie  parties  were  changed.    It  would  ap- 


pear from  the  testimony  that  the  plaintiff  was 
unable  to  deliver  any  asphaltum  until  Decem- 
ber, 1882,  and  was  explaining  his  delay,  and 
the  defendants  were  anxious  for  asphaltum, 
and  liurrying  up  its  delivery,  and  complain- 
ing of  the  delay.  The  contract  certainly  pro- 
vided for  the  delivery  of  the  flrst  cargo,  of 
100  or  200  tons,  at  once,  or  as  soon  as  it  could 
be  got  from  Cuba  to  Detroit.  As  it  wus  to 
have  been  delivered  in  January,  1882,  it  is 
clear  that  the  understanding  of  the  contract 
was  that  there  were  no  hindrances  in  the  way 
of  its  being  delivered  soon.  It  was  not  con- 
templated that  it  must  be  mined  before  it 
could  be  shipped.  It  is  also  evident  that 
both  parties  contemplated,  and  that  the  agree- 
ment was,  that  the  tii-st  500  of  the  1,000  tons 
should  be  delivered  in  the  year  1882,  and 
close  about  November,  although  it  cannot  be 
said  that  a  delivery,  or  tender  of  delivery,  in 
December  would  not  have  been  sufficient. 
The  letters  show  that  both  parties  expected 
that  there  would  be  no  difficulty  in  getting 
the  500  tons  in  the  year  1882,  and  the  only 
fear  was  that  of  the  defendants,  that  it  might 
be  delivered  faster  than  they  wanted  it.  The 
contract  sued  upon  by  the  plaintiff  is  not 
supported  by  the  proofs,  and,  unless  the  time 
of  delivei7  was  waived  by  the  defendants, 
the  circuit  judge  was  right  in  holding  that- 
the  plaintiS  could  not  recover  upon  the  same. 

In  such  case,  under  his  declaration,  the 
plaintiff  could  only  maintain  bis  suit  for  the 
value  of  the  9  and  899-2000  tons  mentioned 
in  his  bill  of  particulars.  We  do  not  pn)- 
pose  to  give  the  whole  correspondence  be- 
tween Mason  and  Collins.  Suffice  it  to  say 
that  from  the  closing  of  the  contract  up  to 
the  27th  of  June,  18^,  numerous  letters  and 
telegrams  passed  between  them,  in  which 
Collins  was  promising  soon  to  send  a  cargo, 
and  apologizing  for  not  doing  so,  and  Mnsun 
was  complaining  and  inquiring,  stating  in 
almost  every  letter  the  absolute  need  at  once 
of  the  asphaltum.  The  whole  transaction 
between  the  parties  up  to  this  time  was  in 
writing.  June  10,  1882,  Mason  wrote,  stat- 
ing that  trade  and  money  had  been  lost  by 
the  delay,  and  ended  as  follows;  "As  soon 
as  you  get  advices  of  shipment  let  me  know 
at  once."  Collins  replied  of  date  June  27, 
1882,  and  stated  in  the  letter  that  he  expected 
to  be  wired  as  to  date  of  sailing  of  ship. 
"When  it  comes  I'll  notify  you." 

No  further  correspondence  took  place  be- 
tween them  until  November  28,  1882.  when 
Collins  sent  the  following  letter:  "Louis- 
ville, Ky.,  November  28,  1882.  James  11. 
Mason,  Esq..  Detroit,  Mich. — My  Dear  Sir: 
Our  patience  in  waiting  is  at  last  rewarded. 
I  am  in  receipt  of  a  cablegram  stating  a 
schooner  had  sailed  on  yesterday  with  100 
tons,  more  or  less,  of  Cuban  asphaltum.  I 
know  you  are  rejoiced  to  hear  it.  I  shall 
have  it  forwarded  to  you  by  rail  with'out  de- 
lay, and  shall  ask  you  to  pay  for  half  of  it 
$40  per  ton,  and  938  per  ton  for  the  other 
half.  I  will  ask  your  indulgence  until  the 
next  cargo  for  the  replacing  of  20  tons  loaned 
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bj  you  to  Mr.  Dean.  Youn,  very  truly, 
Lewis  C!ollins.  " 

Mason  replied  as  follows:  "  Detroit,  Mich., 
December  7.  1882.  Lewis  Collins.  Esq., 
Louisville,  Ky — DcarSir:  Your  favor  of  the 
28tli  instant  came  duly  to  hand,  and  same 
has  my  careful  attention.  I  had  given  up 
all  hope  lung  since  of  getting  any  more 
asplialtum  from  you,  and,  as  I  could  not  af- 
ford to  sacrifice  the  business  that  I  have  been 
so  long  building  up,  I  had  no  other  alterna- 
tive  only  to  look  elsewhere  for  my  supply  of 
asplialtum,  and  succeeded  in  finding  an  arti- 
cle that  suits  me  in  all  respects  as  well,  if 
not  belter,  than  what  I  got  from  Mr.  Dean, 
and,  after  waiting  long  and  patiently  for  you 
to  send  me  tlie  asphaltum  you  contracted  to 
send,  and  after  suffering  great  loss  and  in- 
convenience in  consequence  of  your  failure 
to  fulQll  your  part  of  your  contract,  I  have 
made  a  large  purchase  of  several  hundred 
tons,  which  is  now  being  delivered  as  fast  as 
my  wants  demand.  1  will,  however,  take 
the  100  tons  now  en  route,  but  not  to  apply 
on  any  contract  heretofore  made.  Later  on, 
should  you  have  anymore  asplialtum,  I  shall 
be  pleased  to  bear  from  you,  and,  should  I  be 
in  want  of  any,  would  buy,  provided  the 
price  and  quality  is  satisfactory.  Yours, 
truly,  James  H.  Mason." 

Below  is  the  reply  of  Collins:  "Louisville, 
Ky.  James  H.  Mason,  Esq.,  Detroit,  Mich. 
— ^Dear  Sir:  Your  very  kind  favor  of  the 
7th  is  received.  I  am  very  glad,  indeed,  to 
learn  that  you  were  able  to  supply  your  neces- 
sities in  the  way  of  asphaltum.  I  really  felt 
an  anxiety  about  it,  as  I  was  sure  no  Cuban 
had  been  shipped  by  anybody  before  the  car- 
go now  coming,  and  I  have  often  wondered 
how  you  were  doing  without  a  supply.  I 
thank  you  for  the  expressed  intention  to  re- 
ceive the  100  tons  now  on  their  way  to  you, 
and  to  pay  therefor  $38  and  $40  per  ton  for 
equiil  qualities.  This  asphaltum  is  so  supe- 
rior that  I  trust  you  will  want  much  more  of 
It.  Without  awaiting  any  further  oomniu- 
niration,  you  will  please  weigh  same  care- 
fully on  arrival,  and  pay  all  charges,  and 
forward  to  me  statement  of  weights  and 
charges  with  N.  Y.  exchange  for  the  balance 
due.  X  will  not  be  able  to  visit  you  at  this 
time  as  I  had  hoped.  Very  respect.,  Lbwis 
Collins." 

Whatever  evidences  of  waiver  there  may 
have  been  in  the  coiTespondence  on  tlie  part 
of  Mnson  before  this  time,  we  Hnd  in  this  let- 
ter of  DecemlMr  7, 1882,  a  flat  refusal  tu  take 
the  coming  cargo,  or  any  more  asplialtum, 
upon  the  contract,  and  the  letter  of  Collins 
in  reply  is  certainly  an  assent  to  this  action. 
This  was  therefore  an  ending  beyond  ques- 
tion of  the  old  contract  between  the  parties. 
But  the  counsel  for  the  plaintiff  contend  that 
by  the  subsequent  actions  and  dealings  of  the 
parties  the  contract  was  renewed,  and  put  in 
force  again.  The  asphaltum  did  not  reach 
Detroit  as  soon  as  expected,  and  not  until 
January,  1883.  On  the  5th  of  tliat  month 
Mason  iuclo:>ed  to  Collins  a  check  for  $680, 


to  apply  on  the  shipment,  and  in  the  letter 
said:  "Mr.  Dean  alwaysallowed  meSOditys. 
or,  if  paid  within  30  days  I  got  5  per  cent, 
discount.  Shall  expect  you  to  do  the  same. " 
Collins  replied,  January  6, 1883,  saying :  "  Al- 
though nothing  has  been  said  about  5  per 
cent,  off  fur  cash  as  between  us,  I  can't  be 
captious  with  you.  I  therefore  agree  that 
you  may  deduct  5  per  cent,  from  the  balance 
due  me  in  remitting  Monday,  with  statement, 
as  I  want  a  full  and  fair  statement  of  ac- 
counts to  January  10th,  a.  u.,  with  Mr. 
Haldeman  before  leaving."  .January  10, 
1883,  Mason  sent  statement  and  letter,  in 
which  he  said,  among  otiier  things:  "I  have 
also  deducted  18,399  pounds  which  I  loaned 
to  you  at  sundry  times,  and  which  was  to  l>e 
returned  tome,  and  deducted  from  your  first 
shipment," — and  closed  his  letter  as  follows: 
"As  I  said  to  you  in  a  previous  letter,  I 
bad  already  purchased  a  very  large  supply, 
enough  to  last  me  a  year  or  more,  before  you 
made  this  shipment,  so  that  you  can  see  tliat 
I  am  paying  a  long  time  in  advance  of  my 
needs  for  asphaltum,  and  shall  ni>t  need  any 
more  for  a  long  time.  When  1  am  in  want  of 
any  more  I  will  correspond  with  you,  should 
you  be  in  the  business.  1  have  added  $1.10  for 
exchange  on  the  inclosed  check,  which  I  trust 
will  be  satisfactory.  I  have  been  on  the  sick 
list  for  several  days,  which  is  the  cause  of 
my  not  sending  this  sooner.  Hoping  all  will 
be  satisfactory,  I  am  yours,  truly,  James  H. 
Mason." 

Mason  paid  tor  this  shipment,  which 
amounted  to  about  80  tons,  at  the  rate  of  $40 
per  ton  for  one-lialf,  and  $38  per  ton  for  the 
other  half,  first  deducting  from  the  whole 
amount  tlie  asphaltum  loaned  to  Dean.  It  is 
insisted  that  the  deduction  of  the  5  per  cent, 
upon  cash  payment,  and  the  retaining  of  the 
asphaltum  loaned  to  Dean,  was  a  renewal  of 
the  old  contract,  and  that  the  asphaltum  re- 
ceived was  in  reality  accepted  upon  the  same. 
We  do  not  think  so.  Tlie  ending  of  Mason's 
letter,  in  which  he  asked  the  deduction  of  5 
per  cent.,  clearly  notified  Collins  that  he  did 
not  ask  this  reduction  under  the  contract, 
and  plainly  notified  him  that  if  he  required 
any  more  asphaltum  he  would  make,  by  fur- 
ther correspDndence  with  him,  a  new  and 
other  arrangement.  In  relation  to  the  reduc- 
tion of  the  asphaltum  loaned  to  Dean,  it  must 
be  remembered  that  the  writings  composing 
the  contract  in  the  beginning  recognized  the 
fact  that  Mrs.  Dean,  the  widow  of  A.  B. 
Dean,  was  the  person  to  be  benefited  by  the 
carrying  out  of  the  contract  made  by  her  hus- 
band, in  case  any  profit  was  made,  and  there- 
fore it  was  quite  natural  that  Mason  should 
think  that  he  had  a  right  to  deduct  from  the 
asphaltum  received,  though  it  was  not  accept- 
ed upon  the  contract,  the  amount  the  defend- 
ants had  loaned  to  Dean. 

The  next  question  is  as  to  the  right  of  the 
defendants  to  recoup  for  damages  under  the 
contract  as  claimed  by  them.  It  is  evident 
from  a  study  of  the  record  that  the  defend- 
ants had  no  thought  of  claiming  any  dam- 


Digitized  by  Vj  OOQ IC 


Mich.) 


DAXIEL  t).  KOI?IXSC>X, 


61 


ages  until  after  suit  was  brought  against 
them.  They  saw  flt  to  determine  the  con- 
tract, and  to  receive  the  asplialtum  shipped 
them,  upon  a  new  armngement.  This  tliey 
did  without  chiim  of  damages,  because  of  the 
non-delivery  of  aaphaltum  as  agreed  in  tlie 
contract.  But,  under  the  circumstances  of 
this  case,  we  are  satisfied  that  the  recoup- 
ment pleaded  by  the  defendants  cannot  be 
maintained.  As  already  shown,  the  plain- 
tifT  sued  upon  a  contract  which  did  not  ex- 
ist. He  declared  evidently  upon  the  memo- 
randum of  February  14, 1882,  left  by  Collins 
with  Mason.  This  was  not  the  contract. 
The  contract  was  closed  on  the  17tb  of  Feb- 
ruary, 1882,  by  tlie  reply  of  Collins  to  the  let- 
ter of  Mason,  which  modified  and  altered  the 
memorandum  as  to  the  time  of  the  delivery 
of  the  asphaltum.  The  plaintltl  must  fail, 
because  he  cannot  establish  the  contract  he 
declares  upon.  Can  the  defendants,  in  their 
defense,  prove  another  and  different  contract 
than  the  one  sued  upon,  and  then  recoup 
damages  for  a  breach  of  such  contract?  We 
think  this  question  is  settled  by  previous  de- 
cisions of  this  court.  Morehouse  v.  Baker, 
48  Mich.  335,  339.  12  N.  W  Rep.  170;  Hoi- 
land  V.  Kea,  48  Mich.  218,  12  N.  W.  Rep. 
167.  These  cases  hold  that  the  claim  of  re- 
coupment must  grow  out  of  tlie  contract 
sued  upon,  and  not  upon  another  and  a  dif- 
ferent one.  It  Is  argued  by  the  counsel  for 
the  defendants  that  this  question  was  not 
raised  io  the  trial  court,  and  cannot  be  con- 
sidered here.  Hut,  under  the  law  as  it  now 
stands,  the  parties  have  a  right  to  assign  er- 
ror upon  the  charge  of  the  court  when  no  ex- 
ception was  taken  to  the  same  upon  the  trial, 
and  we  think  the  question  is  therefore  legiti- 
mately before  us. 

There  is  another  thing.  The  court,  at  best, 
erred  in  directing  the  amount  of  the  verdict. 
There  was  no  proper  proof  lo  support  the  fig- 
ores  named  by  the  circuit  Judge,  if  any  re- 
coupment in  damages  had  bet-n  permissible. 
The  amount  of  damages  should,  In  any  event, 
have  been  found  by  the  jury,  upon  a  proper 
submission  of  the  evidence  to  them,  and  not 
by  the  court.  This  error  would  have  neces- 
sitated a  reversal  of  the  Judgment,  and  a 
gmnting  of  a  new  trial.  In  such  case,  tor 
Use  benefit  of  the  parties,  it  would  have  been 
our  duty  to  have  passed  upon  this  question, 
and  to  have  determined  the  law  in  this  re- 
spect. The  judgment  of  the  court  below 
must  be  reveraed,  and  a  new  trial  granted, 
with  costs  of  this  court  to  pliiintifr. 

Sherwood,   C.  J.,  and  Chahplin   and 
Cami'beu^  JJ.,  concurred. 


Daniel  v.  Robinson. 
(aupreme  Cowrt  of  MiohlgaTU    April  12, 18S9.) 

Vbbdict — Sfscial  Findinos— Evidbnoe. 

Plaintiff  sued  for  the  price  of  bricks  alleged  to 

bare  been  Inmished  to  subcontractors  on  repro- 

tentations  by  defendant,  who  let  the  contract  for 

building,  that  there  would  be  money  applicable  to 


Say  plaintiff.  The  ploodingdld  not  rely  on  a  sale  to 
efendant,  bu  t  on  b  is  boing  chiefly  benefited,  and  on 
the  representations ;  and  there  was  no  evidence  of 
direct  contract  between  plaintiff  and  defendant. 
Held,  that  it  was  not  error  to  refuse  to  submitsep- 
arately  to  the  jury  the  question  whether  plaintiff 
sold  the  brick  relyine  solely  on  the  promise  of  de- 
fendant that  he  woula  pay  for  them. 

2.  Evidence  of  the  manner  in  which  other  per- 
sons were  paid,  of  the  standing  of  the  oontraotora, 
the  urgency  of  the  work,  and  the  mutual  relation* 
of  those  interested  in  the  building,  was  properly 
admitted,  as  having  some  bearing  on  the  case. 

Error  to  circuit  court,  Wayne  county; 
Reilly,  Judge. 

For  opinion  on  former  appeal,  see  33  N. 
W.  Rep.  497. 

Dickinson,  Thurber  cC  Hotmer,  for  plain- 
tiff in  error.  James  H.  Pound,  for  defend- 
ant in  error. 

Campbell,  J.  Upon  the  first  trial  of  this 
case  the  court  took  it  from  the  jury  cliiefly 
on  the  ground  that  the  liability  sued  on  could 
not  be  maintained  except  on  a  written  rep- 
resentation concerning  the  responsibility  of 
contractors  with  whom  plaintiff  dealt.  We 
held  that  the  declaration  made  out  a  good 
cause  of  action,  which  did  not  depend  on  any 
statute,  and  that  the  case  should  have  gone 
to  the  jury.  Daniel  y.  Robinson,  33  N.  W. 
Rep.  497.  A  trial  on  the  merits  resulted  in 
a  verdict  for  plaintiff,  and  defendant  now 
brings  error.  Tlie  facts  are  sufficiently  out- 
lined ill  our  former  decision,  and  plaintiff 
introduced  testimony  which  fully  authorized 
the  verdict  rendered.  The  case  was  substan- 
tially that  plaintiff  had  contracted  to  deliver 
brick  to  persons  who  had  a  subcontract  upon 
a  building  in  Detroit,  which  was  let  to  build 
by  defendant  in  his  own  name,  but  on  land 
which  belonged  to  his  wife,  who  was  the 
person  chiefiy  interested,  but  who  made  no 
contract.  Plaintiff,  being  uneasy  about  his 
pay,  refused  to  go  on  delivering  bricks  with- 
out some  assurance  of  safety.  He  had  an 
interview  with  defendant,  at  which  heswears 
and  the  jury  must  have  found  he  was  in- 
duced to  go  on  and  deliver  the  remainder 
needed,  by  Robinson's  assurance  that  such 
arrangements  existed  that  there  would  be 
money  applicable  to  pay  plaintiff  in  the  hands 
of  plaintiff's  agent,  and  that  it  would  be  paid. 
Defendant  denied  the  whole  thing,  and  there 
Wits  a  good  deal  of  circumstantiiil  testimony 
in  tlie  case.  The  original  amount  of  brick 
called  for  was  lOO.UUU,  but,  this  not  being 
enough,  about  25,000  more  were  delivered. 
The  declaration  did  not  count  in  terms  on  a 
sale  to  Robinson,  but  set  up  such  facts  as  in- 
dicated his  appearing  as  the  party  chietly  to 
be  benefited  by  the  transaction,  and  who  rep- 
resented that  he  had  guarded  the  rights  of 
the  material-men,  wlio,  if  he  had  owned  the- 
property,  might  liave  had  m*-ans  o^Becuring 
themselves  under  the  statutes.  The  case,  as 
stated  in  our  former  decision,  was  not  one  of 
representations  concerning  the  responsibility 
of  other  parties,  but  one  where  defendant, 
having  an  interest,  made  such  representa- 
tions concerning  tlie  character  of  his  own  re- 
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lations  with  tlietn,  and  of  his  means  of  pro- 
tecting plaintiff  througii  those  relations,  iis 
would  make  plaintifF  safe  in  furnishing  the 
brick.  It  is  not  sued  ou  as  a  contract,  and 
was  not  cliiiined  to  have  substituted  defend- 
ant for  the  principal  contractors.  Thf>  prom- 
ises and  representations  of  defendant  were 
not  to  pay  the  debt,  and  would  not  probably 
have  maintained  ansumptit,  for  reasons  not 
free  from  technicality.  But  there  was  no 
reason  why  promises  which  did  not  amount 
to  a  contract  were  not  fairly  receivable  in 
connection  with  the  representations,  as  giv- 
ing to  these  more  plausibility  and  apparent 
force.  They  certainly  could  not  undo  the 
representations,  and  had  no  meaning  with- 
out them.  If  defendant  represented  that  it 
would  be  within  his  power  if  be  chose  to  re- 
tain money  to  pay  plaintiff,  but  did  not  indi- 
cate that  he  would  feel  so  inclined,  it  is  not 
likely  plaintiff  would  have  let  tlie  bricks  go. 
But  if,  as  testified,  he  not  only  said  it  would 
be  in  his  power  to  apply  money  tu  the  mate- 
rial-men. but  tliat  he  or  his  agent  would  do 
so,  this  promise,  though  not  an  actionable 
contract,  woold  to  any  sensible  man  give 
meiining  to  the  representations,  and  make 
them  equivalent  to  an  assurance  that  the 
funds  would  be  reliably  forthcoming  on  the 
contingency  contemplated. 

There  are  several  errors  assigned,  but  not 
many  are  now  urged,  and  these  chiefly  rest 
on  the  idea  that  if  a  promise  was  made  and 
relied  on  the  action  was  wrongly  brought. 
We  can  not  see  that  there  is  any  special  differ- 
ence between  the  two  records  before  us,  and 
the  decision  in  the  former  case  could  not  have 
been  made  without  deciding  most  of  the  pres- 
ent one.  We  do  not  think  the  defendant  en- 
titled to  ask  tlmt  the  case  should  be  taken 
from  tbe  jury.  Tlie  testimony  amply  sus- 
tained plaintiff's  case. 

We  do  not  think  there  was  any  error  in 
refusing  to  submit  to  the  jury  the  question 
separately  whether  plaintiff  sold  the  brick 
relying  solely  on  the  promise  of  defendant 
that  be  would  pay  for  the  same  either  through 
himself  or  tlurough  his  agent.  Defendant 
denied  tbe  arrangement  entirely.  Tlie  only 
evidence  of  any  such  promise  was,  as  before 
suggested,  not  by  way  of  contract,  but  in 
connection  with  representations  as  to  his  re- 
lations with  the  contractors  and  laaterial- 
men.  There  was  notliiiig  which  could  have 
justified  any  finding  which  separated  the 
promise  from  the  remainder  of  the  dealing, 
and  the  jury  would  have  been  misled  by  hav- 
ing it  so  presented. 

Neither  do  we  find  anything  in  tbe  testi- 
mony tending  to  show  that  tiie  25.000  bri(± 
last  furnished  were  purchased  by  Robinson, 
and  the  court  rightly  declined  to  put  that 
query  to  the  jury.  We  also  think  that  tbe 
court  sufficiently  presented  all  the  questions 
propounded  by  defendant's  counsel  as  to  de- 
fendant's responsibility  for  his  representa- 
tions. The  charge  is  somewhat  guarded  on 
that  subject,  especially  wlien  it  is  considered 
that  the  representations  related  to  matters 


on  which  he  assumed  knowledge,  and  oa 
which  he  was  presumably  informed.  There 
was  very  little  room  for  honest  ignorance  in 
such  a  case,  but  this  was  allowS  for  in  the 
charge. 

C'iOmplalnt  is  made  of  the  admission  of 
testimony  concerning  the  manner  in  which 
the  other  parties  were  paid,  the  standing  of 
tbe  contractors,  tbe  urgency  of  the  work,  the 
mutual  relations  of  the  various  parties  inter- 
ested in  the  building,  and  other  similar  mat- 
ters. Had  some  of  this  been  excluded,  pos- 
sibly there  would  have  been  no  ground  of  er- 
ror. But  it  seems  to  us  that  the  occasion  for 
plaintiff's  application  to  Robinson,  and  the 
probability  of  the  respective  statements  of 
these  parties  contradicting  each  other  on  the 
stand,  would  receive  some  light  from  an  un- 
derstiinding  of  all  these  transactions.  If  not, 
and  if  they  were  so  immaterial  as  to  explain 
nothing,  we  doubt  whether  any  of  the  testi- 
mony complained  of  would  have  been  preju- 
dicial, and  therefore  erroneous.  But.  while 
of  no  other  value,  we  think  it  did  have  some 
bearing  on  the  comprehension  of  tiie  case 
presented.  The  case  was  fairly  presented, 
and  we  are  not  inclined  to  disturb  the  judg- 
ment, which  must  be  aiflrmed.  Tbe  otl^ 
justices  concurred. 


Johnson  e.  Onstkd. 
{Supreme  Court  of  Mlehiaan.    April  13, 18S9.) 

Pabsiti  and  Chiu>— Assuiosrr. 
The  law  will  not  imply  an  ataumpttt  by  Uie 
father  of  an  infant  which  is  in  custody  of  its  mother 
under  a  decree  of  divorce  maklag  ao  provision  for 
alimony,  to  pay  the  mother's  seoond  husband  for 
the  infant's  support,  when  tbe  father  has  made  no 
demand  for  the  custody  of  the  ohild,  and  the 
mother's  seoond  husband  has  never  asked  for  pay 
for  its  maintenance. 

Brror  to  circuit  court,  Lenawee  oounty; 
Wats,  Judge. 

Assumpsit  by  Amos  Johnson  against  Al- 
fred Ousted.  Verdict  directed  and  judgment 
rendered  for  defendant,  aud  plaintiff  brings 
error. 

Sherwood,  C.  J     In  this  case  Ida  B.  On- 

sted  was  divorced  from  her  husband,  the  de- 
fendant, on  the  I3th  of  February,  1884,  and 
by  the  decree  she  obtained  was  given  the  care, 
management,  and  maintenance  of  their  child, 
a  little  gii'l  then  about  three  years  old.  Ida 
married  the  plaintiff  in  September,  1884,  who 
immediately  took  her  aud  tbe  child  to  his 
home,  and  has  cared  for  the  child  as  be  would 
his  own  ever  since,  with  a  full  knowledge  of 
tbe  provisions  of  the  decree  between  his  wife 
and  the  defendant.  It  dues  not  appear  in  her 
suit  for  divorce  Mrs.  Onsted  either  asked  or 
ol)tained  any  order  tor  either  temporary  or 
permanent  alimony.  Mr.  Onsted  lives  about 
four  miles  from  the  plaintiff.  Ue  never  de- 
manded tbe  custody  of  this  child;  neither  has 
plaintiff  ever  demanded  any  pay  fur  keeping 
her,  or  ever  had  any  talk  or  agreement  with 
defendant  regarding  it,  or  about  her  care 
or  support.     Under  the  foregoing  facts  the 
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plaintiff  brought  suit  in  assumpnit  against 
lhe(]efaid»nt for  the  care,  support,  and  main- 
tenance of  defendant's  child  while  she  lived 
in  bis  family.  The  cause  was  tried  in  the 
Lenawee  circuit,  before  Judge  Waxs,  with 
a  jury.  At  the  close  of  the  testiaiony  the 
learned  circuit  judge  directed  a  verdiot  for 
the  defendant. 

We  think  tliis  direction  was  right,  and  the 
judgment  mast  be  affirmed.  Tliere  was  no 
contract,  either  express  or  implied,  under  the 
testimony  given,  made  by  the  defendant, 
umler  which  he  could  be  held  liable  for  the 
child's  support  to  the  plnintiff;  neither  could 
the  wife,  under  the  facts  stated,  malce  any 
contract  with  the  husband,  Johnson,  which 
would  bind  Ousted  for  the  child's  support 
without  his  consent.  Husband  v.  Husband, 
67  Ind.  583;  Schouler,  Domi.  Rel.  237. 

The  other  justices  concurred. 


Toll  o.  Davsmfobt  et  al. 
{Supreme  Court  of  Michigan.    April  19, 1889.) 

RlFORHA^TION  0>  IXSTRDMBrfTS. 

A  second  mortgage  desoribed  the  land  conveyed 
as  a  certain  tract  of  100  acres  situated  In  R.  town- 
ship, aad  bounded  on  the  north  by  the  township 
line,  excepting  the  north  40  acres  as  a  homestead 
The  prior  mortgage  had  contained  the  same  de- 
scription, but  on  its  foreclosure,  some  17  years 
after  the  execution  of  the  second  mortgage,  it  be- 
came aitparent  that  three  acres  off  the  north  end 
of  the  tract  were  in  E.  township.  Shortly  after  a 
decree  had  been  entered  for  the  sate  under  the 
first  mortgage  of  the  south  60  acres.  The  second 
mortgagee,  withont  having  before  made  any  claim 
for  a  rMormation,  filed  a  bill  to  reform  her  mort- 
gage, by  including  in  it  the  three  aores  in  contro- 
versy, nnt  they  b«d  in  the  meanwhile  been  con- 
veyed by  the  mortgagor  to  a  bona  flde  purchaser. 
Held,  that  reformation  would  not  be  granted. 

Appeal  from  circuit  court,  Monroe  county, 
in  chancery;  Kinne,  Judge. 

O.  Morrit,  for  appellant.  /.  R.  Groavenor 
and  E.  O.  Qroavenor,  for  appellees. 

LoNO,  J.  The  bill  In  this  cause  was  filed 
April  7,  1887,  to  foreclose  a  mortgage  made 
Fe!)ruHry  9,  1870,  by  Jara^s  Davenport  to 
Alfred  Toll,  and  assigned  to  complainant, 
and  to  correct  the  description  of  the  premises 
mentioned  in  tlie  mortgage.  After  the  cause 
was  at  issue,  and  James  Davenport  had  been 
examined  as  a  witness,  he  died,  and  the  com- 
plainant  dismissed  the  bill  as  to  him ;  he  hav- 
ing parted  with  his  interest  in  the  land  in 
controversy  before  his  death,  and  the  bill  not 
hHTin:^  been  revived  against  his  heirs.  On 
tlie  hearing  in  the  court  l>elow  the  court  dis- 
mi-ssed  the  bill,  with  costs  to  the  defendants. 
Goiiiplninant  appeals. 

The  premises  arc  described  in  the  mort> 
gage  sought  to  be  foreclosed  as  follows:  "  Ail 
that  certain  piece  of  land  situate  in  tlie  town- 
sbipof  liiiisiiiville,  Munroe county,  Michigan, 
and  being  a  part  of  old  claims  Xos.  335  and 
4.59,  and  bounded  and  described  as  follows, 
to- wit:  On  the  north  by  town  line;  east  by 
lands  of  Nelson  Ambrose;  south  by  lands  of 
l^wrence  Maok  and  Marcella  Richards;  on 


the  west  by  lands  of  Cornelius  Shirk;  and 
fractional  section  three,  (S,)  in  town  six 
(6)  south,  range  eight  (8)  east, — containing 
one  hundred  acres,  more  or  less."  The  fol- 
lowing appears  after  the  description  in  the 
mortgage:  "And  the  said  James  Davenport 
by  these  presents  selects  and  chooses  the 
north  forty  (40)  acres  of  said  above-described 
one  hundred  acres  as  his  homestead  under 
the  statute  in  such  case  made  and  provided, 
to  have  and  to  hold  the  above  bargained 
premises  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns,  forever."  At 
the  time  of  the  execution  of  this  mortgage 
.James  Davenport  was  a  married  man.  Thedo- 
feiidant  Louisa  Davenport  is  his  wife.  This 
mortgage  was  given  for  the  sum  of  S819,  pay- 
able in  three  years,  with  interest  annually 
at  7  percent.  Several  other  mortgages  have 
been  given  upon  these  lands,  or  some  portion 
of  them.  These  mortgages  become  import- 
ant in  the  consideration  of  the  case.  All 
these  mortgagees  hold  their  rights,  however, 
under  James  Davenport,  deceased;  some  of 
them  being  signed  by  his  wife,  Louisa.  The 
first  mortgage  was  given  by  James  and  Lou- 
isa Davenport  to  Charles  G.  Johnson  in  De- 
cember, 1863,  covering  this  100  acres  of  land. 
Johnson  assigned  this  mortgage  to  defendant 
James  Armitage.  Armitage  foreclosed  it.  and 
a  sale  was  made  thereunder,  March  16, 1887. 
The  south  60  acres  of  the  mortgaged  prem- 
ises were  sold  and  bid  in  by  Charles  Toll  for 
the  complainant  in  this  case,  who  was  made 
a  party  defendant  in  the  foreclosure  proceed- 
ings. This  mortgage  covisred  the  homestead 
40,  and  about  60  acres  lying  south  of  what  is 
called  the  "  Blue  Bush  Roiul ;"  the  tract  south 
of  this  road  being  the  one  sold.  The  second 
mortgage  was  given  by  James  and  .fohn 
Davenport  to  Charles  H.  Goljrove,  April  17, 
1866,  including  this  tract  of  land  with  other 
lands.  The  northern  boundary  of  this  tract 
in  this  mortgage  was  the  town  line  between 
Raisinville  and  Exeter.  This  mortgage  was 
assigned  to  one  Alfred  Toll,  and  in  1870  was 
discliarged  by  Charles  Toll,  ids  agent,  and 
the  mortgage  in  controversy  given  by  Jaues 
Davenport  to  Alfred  Toll,  and  In  this  mort- 
gage in  controversy  the  northern  boundary 
of  the  lands  described  is  the  town  line.  In 
April,  1871,  James  and  Louisa  Davenport 
mortgaged  to  James  Armitage.  This  mort- 
gage covers  the  homestead,  and  also  the 
60  acres  south  of  tlie  Blue  Bush  road,  and 
the  premises  are  described  as  bounded  on  the  • 
north  by  the  town  line.  On  April  17,  1878, 
James  Davenport  mortgaged  to  James  Armi- 
tage the  same  description,  and  also  the  three 
acres  of  land  in  the  town  of  Exeter,  being 
tlie  same  parcel  of  land  that  is  now  sought 
to  l)e  made  subject  to  the  lieu  of  the  mort- 
gage now  in  controversy;  tlie  description  of 
the  northern  boundary  of  the  premises  in 
this  mortgage  being,  "north  by  the  United 
States  surveyed  lands."  The  following  is  a 
plat  of  the  premises,  showing  the  United 
.States  surveyed  lands,  and  the  township  line 
between  iiaiainville  and  Exeter: 
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The  allegation  in  the  bill  touching  the 
three  acrra  now  soaght  to  be  be  incorpuriited 
in  the  mortgage  is  "that  an  error  was  made 
in  drawing  said  mortgage  in  relation  to  the 
northern  iKtundary  of  the  land  intended  to  be 
conveyed  and  mortgaged,  and  intended  by 
the  parties  to  be  covered  by  said  mortgage; 
that  the  intention  of  the  parties  was  to  con- 
vey and  mortgage  the  homestead  farm  of  said 
James  Davenport,  supposed  to  consist  of  one 
hundred  acres  of  land,  and  that  said  one  hun- 
dred acres  was  all  in  the  town  of  Kaisinville, 
and  bounded  north  by  the  south  line  of  Exe- 
ter, whereas,  in  trnth  and  in  fact,  a  part  of 
one  hundred  acres,  which  is  upon  private 
claim  No.  459,  extends  across  and  l>eyond 
said  town  line,  so  as  to  include  in  said  one 
hundred  acres  alx>ut  three  acres  of  land  in 
the  town  of  Exeter,  which  three  acres  is  a 
part  of  the  homestead  farm  of  said  Daven- 
port, and  was  occupied  and  held  out  as  his 
homestead  farm  by  him  at  the  time  said  mort- 
gage was  executed  by  him.  Said  Alfred  Toll, 
not  then  knowing  where  said  town  line  was, 
there  then  being  no  mark  to  indicate  where 
said  line  really  was,  and  believing  ttie  state- 
ment of  said  Davenport  that  his  land  was  in 
Kaisinville,  was  deceived  into  accepting  said 
mortgage  as  it  was  made,  then  believing  it 
to  he  correct,  thereby  cutting  oS  said  land  in 
Exeter." 

James  and  Louisa  Davenpoi-t  answered 
jointly  the  bill  of  complaint;  and  deny  any 
mistake  in  the  mortgage,  and  say  that  it  was 
not  intended  by  tlie  parties  to  mortgage  any 
lands  in  the  town  of  Exeter,  and  that  all  the 


land  that  was  intended  by  the  parties  to  be 
made  subject  to  the  mortgage  lien  was  that 
part  lying  south  of  the  Blue  Bush  road,  and 
that  no  part  of  the  lands  of  James  Davenport 
Ijlng  north  of  the  Blue  Bush  road  was  in- 
tended to  be  embraced  in  the  mortgage  so 
given.  Some  claim  is  made  in  the  answer 
of  Jiimes  and  Louisa  Davenport  that  this 
mortgage  was  procured  by  fraud,  but  that  is 
not  insisted  upon  here,  and  will  not  be  no- 
ticed further.  The  answer  further  alleges 
that  on  March  19,  1887,  defendant  Armitage 
having  a  mortgage  upon  the  homestCHd  farm 
of  Davenport  and  wife  lying  north  of  said 
Blue  Bush  road,  for  the  sum  of  S2,080,  and 
they  also  being  indebted  to  said  Armitage  in 
the  further  sum  of  6812  upon  another  note 
in  consideration  of  the  sum  of  S2,912,  and 
being  poor  and  unable  to  pay  the  same,  hav- 
ing only  the  40  acres  as  their  homestead,  and 
said  lanils  being  worth  but  91,500,  they  sold 
and  conveyed  their  homestead  farm  and  lands 
to  said  James  Armitage  for  said  sum  of 
61,500,  and  that  Armitage  sold  and  con- 
veyed the  same  to  defendant  Jerome  Daven- 
port fur  the  price  of  91.500,  which  was  all 
said  property  was  worth,  and  that  Jerome 
Davenport  is  now  in  possession  of  the  same. 
James  Armitage  filed  a  separate  answer  to 
tiie  bill,  and  claims  that  the  mortgage  of 
complainant  never  was  Intended  to  cover, 
and  does  not  cover,  any  lands  lying  north  of 
the  Blue  Busli  road,  or  the  three  acres  in  the 
town  of  Exeter;  that  lie  purchased  all  said 
lands  on  March  19,  1887,  of  the  defendants 
James  and  Louisa  Davenport,  for  the  consid- 
eration of  81.500,  and  that  that  sum  is  all 
said  lands  are  worth;  tliat  said  James  and 
Louisa  Davenport  have  lived  upon  and  oc- 
cupied said  landscontinuously  for  more  than 
20  years;  that  James  and  Louisa  Davenport 
are  husband  and  wife,  and  that  Louisa  Dav- 
enport never  signed  said  mortga$;e,  and  that 
by  reason  thereof  said  mortgage  never  had 
any  force  as  a  lien  upon  any  portion  of  said 
40  acres  so  occupied  as  a  homestead,  which 
includes  tlie  3  acres  so  situate  in  the  town  of 
Exeter;  that  he  and  his  wife  conveyed  the 
said  lands  to  Jerome  Davenport  for  the  con- 
sideration of  91,500  paid,  and  that  Jerome 
Davenport  had  no  notice  of  any  claim  made 
by  complainants  under  their  said  mortgage 
to  have  the  said  3  acres  included  tliereiii. 
Jerome  Davenport  also  answered  the  bill,  and 
claims  to  be  a  b(ma  fide  purchnser  of  the 
premises,  and  alleges  that  the  complainant's 
mortgage  was  never  intended  to  l>e  a  lien 
upon  the  lands  lying  north  of  the  Blue  Bush 
road;  that  he  paid  the  sum  of  91,500  for 
the  land,  including  the  3  acres  in  Exeter, 
which  is  included  in  the  40-acre  homestead: 
and  that  he  never  knew  or  heard  of  any  claim 
made  that  the  3  acres  in  Exeter  was  sub- 
ject to  the  lien  of  complainant's  mortgage 
until  the  time  of  the  filing  the  bill  in  this 
cause.  He  further  alleges  that  even  if  any 
mistake  did  occur  in  making  the  mortgage 
in  1870,  yet  that  complainant,  after  resting 
upon  her  rights  for  more  than  17  years,  can- 
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not  now  set  up.such  a  claim  against  a  pur- 
cliaser  in  good  faitb,  and  without  notice  of 
such  clxina. 

Testimony  was  given  by  the  parties  and 
their  witnesses  temiing  to  support  their  re- 
spective theories.  There  is  no  dispute  but 
what  there  was  remaining  unpaid  upon  com- 
plainant's mortgage  at  the  lime  of  the  hear- 
ing in  the  court  tolow  for  principal  and  in- 
terest the  sum  of  $1,571.57.  The  complain- 
ant seeks  to  make  this  a  lien  upon  the  home- 
stead 40  acres,  including  the  3  acres  in  the 
town  of  Exeter.  This  mortgage  came  before 
this  court  for  consideration  in  the  case  of 
Armitage  v.  ToU.  64  Mich.  412,  31  N.  W. 
Kep.  408.  In  that  case  a  bill  was  tiled  by 
Armitiige,  one  of  tlie  present  defendants,  U> 
foreclose  the  mortgage  given  by  James  and 
Louisa  Davenport  on  December  12,  1863, 
apon  the  wliole  100  acres,  to  Charles  G.  John- 
son, and  which  mortgHge  was  assigned  to 
Armitage,  and  upon  which  there  was  claimed 
to  be  due,  on  April  21,  1886,  the  timu  oT  the 
filing  the  bill,  the  sum  of  $1,080.58.  James 
Davenport,  Louisa  Davenport,  Nancy  D. 
Toll,  the  present  complainant,  and  Charles 
Toll,  an  execution  creditor,  were  made  par- 
ties defendant.  Mrs.  Kancy  D.  Toll  ap- 
peared in  that  case,  and  answered  and  asked 
that  the  roniplainant  in  that  bill.  James  Ar- 
Duta<.e,  should  be  decreed  to  ssU  the  home- 
stead tu  satisfy  his  mortgage  liefore  resort- 
ing to  the  60  acres.  Louisa  Davenport  ap- 
peared and  answered,  and  prayed  that  her 
homestead  l>e  last  sold  to  satisfy  the  com- 
plainant's mortgage.  The  circuit  court  de- 
creed that  the  §)  acres  b«  first  sold.  From 
this  decree  Nancy  D.  Toll  alone  appealed. 
This  court  affirmed  the  decree  of  the  court 
below,  and  ordered  the  60  acres  to  be  first 
sold  before  resorting  to  the  homestead  40. 
Subsequently  a  sale  of  this  60  acres  was  made, 
and  the  property  purchased  in  by  the  agent 
of  Mrs.  Toll.  This  sale  swept  the  entire 
pnq>erty  from  under  the  mortgage  now  In 
controversy,  except  that  part  of  it  called  the 
homestead  40,  including  the  8  acres  in  the 
town  of  Exeter,  if  even  this  was  ever  included 
within  the  mortgage,  or  intended  to  be  in- 
ciaded.  Ju<1ge  Kinke,  who  heard  the  case 
in  the  court  l^low,  found  that  the  mortgagor 
intended  to  embrace  in  the  mortgage  his  en- 
tire farm,  indnding  the  8  acres  north  of  the 
town  line,  but  that  he  selected  in  the  mort- 
gage the  north  40  acres  as  his  homestead,  and 
excepted  it  from  the  operation  of  the  con  vey- 
ance,  and  tliat  while  it  is  in  some  doubt 
wbetlier  the  40  acres  is  worth  f  lOly  or  a  trifle 
more  than  the  $1,500,  yet  as  the  parties  were 
content  to  treat  it  as  a  homestead  exemption, 
and  to  except  it  from  the  terms  of  the  mort- 
gage, and,  not  having  riiised  the  question 
then,  that  the  mortgagor  and  bis  assigns  are 
now  estopped  from  questioning  its  value, 
and  upon  this  ground  dismissed  complain- 
ant's bill. 

The  complainant  now  contends  that  while 
it  is  not  intended  to  interfere  with  any  legit- 
imate homestead  right,  yet,  whatever  there 
v.42N.w.no.2—  5 


may  be  remaining  unsold  of  the  100  acres  of 
land  mortgaged  in  exce.^s  of  the  statutory 
homestead,  she  seeks  to  apply  in  payment  of 
her  mortgage;  that,  without  subjecting  the 
3  acres  in  Exeter  to  the  lien  of  the  mortgage, 
this  lan4  lying  north  of  the  60  acres  sulU  un- 
der tlie  former  decree  is  of  greater  value  than 
the  $1,500,  which  is  exempt  as  a  homestead, 
and  tliat  if  the  other  parcel  lying  in  Exeter 
is  brought  in  under  the  mortgage  it  not  only 
exceeds  the  homestead  value,  but  also  ex- 
ceeds 40  acres  of  land;  that  the  two  parcels 
together  amount  to  41.50  acres,  and  worth 
fully  $2,000,  and  complainant  asks  to  have 
this  homestead '  as  claimed,  appraised,  and 
admeasured  in  the  way  provided  by  law;  that 
the  decree  of  the  court  below  has  deprived 
her  of  this  right.  We  have  no  doubt  it  was 
the  intention  of  the  mortgagor  to  include  the 
whole  100  acres  in  tlie  mortgage.  It  is  evi- 
dent that  the  parties  at  that  time  did  not  take 
into  consideration  the  distinction  now  made 
between  the  town  line  and  the  line  of  the 
United  States  surveyed  lands.  It  does  not 
appear  tliat  at  the  time  this  mortgage  was 
given,  in  1870,  any  highway  existed,  or  at 
least  that  any  had  been  opened  fur  travel,  and 
there  was  notliing  in  the  cass  calling  atten- 
tion to  the  fact  that  the  town  line  was  not 
the  north  line  of  the  surveyed  lands  under 
tliese  French  claims  or  United  States  sur- 
veyed lands.  The  mortgagor  ha:l  the  right 
to  make  the  selection  of  a  homestead,  and  be 
did  select  in  the  tnortgage  the  40  acres  upon 
which  his  buildings  were  situate,  and  where 
bis  wife  and  the  family  resided.  This  40  acres 
was  exempt  from  the  operation  of  the  mort- 
gage, unless  it  exceeded  $1,500  in  value,  as 
the  mortgagor  was  a  married  man,  and  the 
mortgage  was  not  signed  by  the  wife.  From 
the  testimony  in  the  case  we  are  satisiied 
that,  excluding  the  piece  of  land  lying  in  the 
town  of  Exeter,  the  land  is  worth  leas  lliaa 
the  $1,500  homestead  exemption,  so  that,  un- 
less this  piece  of  land  can  be  reformed  into 
the  mortgage,  the  complainant  could  have  no 
protection  to  her  mortgage  by  a  decree  grant- 
ing her  the  right  to  prooeed  tu  a  sale  of  this 
parcel  of  land  as  provided  by  the  statute  in 
case  of  homesteads.  This  statute  provides, 
(section  7728,  How.  St.:)  "Whenever  the 
iwmestead  of  any  debtor  in  any  such  case 
shall  exceed  in  value  the  amount  of  fifteen 
hundred  dollars,  the  debtor  shall  not  for  that 
reason  lose  the  benefit  intended  to  be  se- 
cured to  him  or  her  by  said  diapter  and  act; 
but  in  all  such  cases  when,  in  the  opinions 
of  the  creditors  or  officer  holding  an  execu- 
tion or  decree  as  aforesaid  against  such  house- 
holder, the  premises  claio^  by  him  as  ex- 
empt are  worth  more  than  fifteen  hundred 
dollars,  such  officer  shall  summon  six  persons 
qualified  to  act  as  Jurors,  who  shall  upon  oath 
to  be  administered  to  them  by  said  officer  ap- 
praise the  said  premises,  and  in  case  the  value 
thereof  shall  be  more  than  fifteen  hundred 
dollars,  and  cannot  be  divided,  they  shall 
miike  and  sign  an  appraisal  of  its  value,  and 
deliver  the  same  to  the  officer,  who  shall  de-. 
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liyer  a  copy  thereof  to  the  debtor,  or  to  some 
of  his  familj  of  suitHble  age  to  understand 
the  nature  thereof,  with  a  notice  th°reto  at- 
tached that  unless  the  said  debtor  sliall  pay 
to  said  officer  the  surplus  over  and  nbove  tlie 
fifteen  hundred  dollars,  or  tlie  amount  due 
on  said  execution  or  decree  within  sixty  days 
thereafter,  tliat  such  premises  will  be  sold." 
If  it  appeured  to  this  court  that  the  amount 
of  land  lying  between  the  Blue  Bush  road 
and  the  town  line  was  worth  more  than  the 
91,500,  a  decree  would  be  entered  here  order- 
ing a  sale  of  that  parcel,  after  having  ad- 
measured the  homestead  right  as  provided  by 
the  section  of  the  statute  above  quoted,  as 
the  value  of  the  homestead  can  in  no  case  ex- 
ceed $1,500,  and  the  mortgage  in  controversy 
is  the  first  lien  upon  that  part  of  the  premises, 
the  prior  mortgage  having  been  satisfied  out 
of  the  sale  of  the  60  acres.  The  parties,  hav- 
ing purchased  this  piece  of  land  subsequent  to 
the  giving  of  the  mortgage,  must  be  deemed  to 
have  taken  it  subject  to  all  the  right  which 
the  mortgagee  might  claim  by  the  provisions 
of  this  statute.  But,  as  already  stated,  we 
are  satisfied  from  the  testimony  in  the  case 
that  this  land,  exclusive  of  the  three  acres, 
is  not  of  sufficient  value  to  warrant  such  a 
proceeding.  We  do  not  see  how  it  can  be 
said  that  under  the  proofs  taken  in  the  cause 
the  three  acres  can  be  reformed  into  the 
mort;;age  on  account  of  the  rights  of  others 
that  have  since  intervened.  This  mortgage 
was  given  on  February  9,  1870,  and  this  bill 
filed  to  reform  it  on  April  7,  1887.  More 
than  seventeen  years  had  elapsed  before  any 
steps  were  taken  to  reform  into  it  the  three 
acres  in  Exeti^r,  which  it  ia  evident  the  par- 
ties intended  to  include,  but  failed  to  describe 
in  the  mortgage.  It  appears  that  on  April 
16, 1878,  eight  years  after  the  mortgage  in 
controversy  was  given,  and  some  nine  years 
before  this  bill  is  filed,  James  Davenport 
made  and  executed  a  mortgage  to  James  Ar- 
mitage  npon  the  whole  hundred  acres,  and 
no  claim  is  made  but  what  this  mortgage 
covered  the  three  acres  of  lam)  lying  in  the 
town  of  Exeter.  No  evidence  is  given  show- 
ing that  James  Armitage  took  or  was  to  take 
his  mortgage  subject  to  any  claim  of  com- 
plainant or  her  assignors  in  the  mortgage  in 
controversy,  so  far  as  this  three  acres  of  land 
is  concerned.  It  is  very  evident  that  this 
three  acres  lying  in  the  town  of  Exeter  whs 
supposed  to  t>e  covered  by  the  liens  of  all 
these  mortgages  until  the  time  of  tlie  fore- 
closure by  Armitage  cA  the  mortgage  given 
to  Charles  6.  Johnson.  In  that  controversy 
the  fact  became  apparent  that  the  northern 
boundary  of  the  United  States  surveyed  lands 
was  not  the  town  line  between  Exeter  and 
RaisinvlUe,  but  that  three  acres  of  this  one 
hundred  acres  was  in  the  town  of  Exeter,  yet 
the  complainant  in  this  case  made  no  claim 
for  a  reformation  of  her  mortgage  after  tliat 
case  was  heard  until  the  7th  of  April,  1887. 
In  the  mean  time,  before  any  such  claim  was 
made,  James  Davenport  and  wife  had  con- 
veyed this  three  acres  with  other  lands  to 


James  Armitage,  for  the  consideration  of 
$1,500,  and  Jamf^s  Armitage  and  wife  had 
conveyed  the  same  to  Jerome  Davenport  on 
March  19,  1887,  for  the  consideration  of 
91.500.  The  proob  do  not  show  that  Jerome 
Davenport  had  any  notice  of  the  claim  of 
complainant  before  the  purchase.  Ue  has 
purcliased  for  a  valuable  considenitioii,  wiili- 
out  notice.  It  is  true  complainant  makes  a 
claim  that  the  fact  that  the  three  acres  was 
not  included  in  the  description  of  lands  in 
her  mortgage  was  not  known  to  her  for  many 
years.  The  fact  did  not  come  to  her  notice, 
as  she  claims,  untilthe  20th  of  January,  1887, 
when  the  case  of  Armitage  v.  Toll  was  dis- 
posed of  in  this  court.  But  the  fact  appears, 
nevertheless,  that  on  March  19, 11^87,  tlie  de- 
fendant Jerome  Davenport  took  a  convey- 
ance of  tills  three  acres,  and  before  this  bill 
was  filed,  and  there  is  no.  showing  in  this 
case  that  be  had  any  notice  whatever  that 
complainant  was  asserting  any  rights  In  the 
three  acres.  There  was  nothing  in  the  whole 
transaction  even  to  put  him  upon  inquiry  as 
to  the  right  of  the  complainant  in  this  small 
parcel  of  land.  It  is  too  well  settled  to  need 
the  citation  of  authority  that  no  reformation 
of  a  mortgage  can  be  made  affecting  the  prop- 
erty after  it  has  gone  into  the  hands  of  a  bona 
fide  purchaser  ^or  value  without  notice. 
That  seems  to  be  the  case  here,  and  for  that 
reason  we  must  bold  that  the  three  acres  can- 
not be  reformed  into  this  mortgage.  In  this 
view  of  the  case  it  must  follow  that  the  de- 
cree of  the  court  below  must  be  aflirmed,  with 
costs. 

Sherwood,  J.,  did  not  sit.     The  other  jus- 
tices concurred. 


Grand  Rapids.  L.  ft  D.  R.  Co.  o.  Ghesb- 

Bso  et  al. 

(Supreme  Ctmrt  of  MUiiigan.    April  19,  1889.) 

Bminxkt  Doiujir— PaocBDtrKi. 

1.  The  faot  that  a  court  refused  to  enjoin  a  rail- 
road company  from  taking  possession  of  land  for 
its  railroad  before  condemnation  and  payment  of 
compensation  did  not  legalise  the  possession  so 
taken,  or  relieve  the  company  from  an  action  at 
law  for  tlie  wrongful  enti^. 

2.  Though  a  railroad  company  takes  possesstoa 
of  land  before  filln{[  a  petition  to  have  it  con- 
demned, BuchpoBsesBion,  unless  it  be  under  acrim- 
inal  entry,  will  not  justify  a  refusal  to  award  an 
Inauest. 

8.  Where  it  appears  that  one  of  the  respondents 
in  a  petition  tor  inquest  Is  a  mlnoi*,  that  fact  alone 
Is  sufficient  to  save  the  jurisdiction,  though  the 
petitioner's  prior  offer  of  payment  for  the  right  of 
way  may  not  have  been  sumoient. 

i.  In  the  absence  of  proof  to  the  contrary,  the 
certificate  of  approval  of  a  railroad  company's 
map  and  survey  of  a  proposed  route,  signed  by  a 
majority  of  the  state  board,  will  be  presumed  to 
have  been  at  a  lawful  meeting. 

6.  A  competent  surveyor  Is  a  qnaliiled  witness  to 
tost  and  apply  ttie  data  on  a  map  of  the  proposed 
route,  in  determining  their  sumciencr  as  guides 
by  which  to  ascertain  the  location  of  tae  road. 

6.  A  jury  of  inquest  are  not  subject  to  the  direc- 
tion and  control  of  the  probate  judge  in  matters 
of  evidence,  etc.,  as  in  the  case  of  a  niH  print 
judge  with  a  common-law  jury.  The  award  is  and 
must  be  the  jury's  awardyreacbed  in  their  own 
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tny.  If  they  see  fit  to  accept  and  act  on  erro- 
neous mlings,  their  action  will  be  reviewed  on  ap- 
peal, but  as  their  own  and  not  as  the  attending 
magistrate's  rulings. 

7.  Respondents  owned  a  40-aore  tract  of  land 
abont  a  mile  from  tbe  ^ty  of  Grand  Rapids.  Pe- 
titioner took  poaaeeaion  of  f  onr  aorM  of  tnls  for  Ita 
railroad,being  a  sUip  running  diagonally  across  the 
tract,  and  separating  14  acres  from  the  rest,  leav- 
ing it  without  means  of  access  from  any  direction, 
except  by  oroaalng  the  railroad.  In  eatunating  the 
damagea,  tbe  jury  seemed  to  regard  the  land  as 
valuable  only  for  farming  purposes,  and  allowed 
for  the  four  acres  actually  taken  onlv  about  one- 
tenth  of  the  value  of  the  entire  40.  Nothing  was 
allowed  for  the  injury  resulting  from  cutting  off 
the  14  acres  from  the  rest  of  the  tract,  nor  was 
any  allowance  made  for  the  length  of  time  the 
company  had  been  in  possession.  Held,  that  the 
award  must  be  set  aside  and  a  new  jury  sworn. 

Appeal  from  probate  conrt,  Kent  .county. 
Condemnation  proceedings. 
Barie  <§  Hyde,  for  appellanto.    Smith  A 
Stevens,  for  appellee. 

Campbell,  .T.  The  petitioner  began  pro- 
ceedings Hgainst  respondents  on  the  9tli  day 
of  March,  1888,  to  procure  by  condemnation 
a  right  of  way  over  4U  acres  of  land  owned 
by  respondents  near  Grand  Riiplds.  This  re- 
sulted In  an  award  of  9600,  divided  among 
the  parties  according  to  thHr  several  undi- 
videt.1  estates.  The  proceedings  are  before 
ns  on  appeal,  partly  on  questions  of  jurisdic- 
tion iind  partly  on  questions  arising  on  tlie 
inquest  and  on  the  record.  The  petition, 
wliich  does  not  indicate  that  the  case  differed 
from  any  other  application,  sets  out  the 
usual  preliminary  tdlegations,  and  that  a  map 
and  survey  were  duly  approved  June  SO, 
1887.  for  so  much  of  the  railroad  line  as 
reached  Grand  Kapids,  and  a  further  map  in 
continuation  to  the  terminus  within  the  city 
in  September,  1887.  The  lack  of  ability  to 
agree  is  averred  to  have  l}een  caused  by  the 
exorbitant  demands  of  respondents,  who  are 
owners.  It  appears,  however,  as  a  matter  of 
fact,  that  the  petitioner  went  upon  the  land, 
and  began  operations  on  it.  in  the  summer  or 
early  f^  of  1887,  when  respondents  filed  a 
bill  to  restrain  them,  in  which  defendants' 
title  was  made  out,  but  an  injunction  was 
refused  in  case  these  proceedings  should  be 
commenced,  and  this  ruling  was  made  in 
February,  1888.  During  that  possession, 
which  was  wrongful,  tbe  work  appears  to 
have  been  completed,  and  the  road  opened 
and  operated.  We  do  not  care  to  discuss  the 
question  of  good  faith  in  the  entry,  although 
it  was  evidently  with  notice  of  respondents' 
claims,  and  rested  on  a  legal  notice  of  tlie 
supposed  effect  of  conveyances,  and  not  on  1;;- 
nontnce  of  fact.  But,  on  the  record  as  it  now 
stands,  we  do  not  deem  it  specially  impor- 
tant. 

Tbe  chief  objections  urged  against  having 
an  inquest  allowed  refer  to  the  silence  of  the 
petition  on  the  real  condition  of  affairs,  and 
tbe  effect  of  tiie  tortious  holding,  as  well  as 
on  supposed  defects  in  the  map  and  survey, 
and  their  approval  by  the  state  l)oard.  Be- 
fore passing  to  tbe  questions  presented  under 


tbe  inquest,  it  is  necessary  to  refer  to  tbe 
preliminaries.  There  can  be  no  doubt,  under 
our  decisions  and  under  the  constitution  of 
this  stitte,  that  there  can  be  no  possessory 
right  in  a  railroad  company  adverse  to  the 
real  owner,  without  either  a  license  or  a  pay- 
ment or  tender  after  a  valid  condemnation. 
It  is  a  land-owner's  absolute  right  not  to  be 
disturbed  in  his  freehold.  No  court  has  tbe 
right  to  divest  possession  in  advance  of  con- 
demnation, or  to  legalize  it.  The  utmost 
that  can  be  claimed  for  the  chancery  proceed- 
ings in  the  record  before  us  is  that  the  court 
did  not  see  fit  to  enjoin  petitioner  from  pos- 
session, provided  it  proceeded  to  apply  for 
condemnation.  It  in  no  way  legalized  the 
possession,  or  relieved  petitioner  from  any 
action  at  law  for  the  wrongful  entry.  The 
principle  is  elementary,  and  was  recognized 
in  Railroad  Co.  v.  Probate  Judge,  53  Mich. 
217,  18  N.  W.  Rep.  788;  Railroad  Co.  v. 
Railroad  Co.,  61  Mich.  9,  27  N.  W.  Rep.  715; 
Railroad  Co.  v.  Probate  Judge,  68  Mich.  676, 
80  K.  W.  Rep.  598.  It  was  held  in  Railroad 
Co.  V.  Callanan,  61  Mich.  12,  27  N.  W.  Rep. 
717,  that  a  pending  suit  for  damages  was 
not  affected  by  condemnation  proceedings. 
But,  on  the  other  hand,  there  have  been  sev- 
eral cases  before  us  where  a  railroad  was  in 
possession  when  the  petition  was  filed,  and 
that  fact  alone  is  not  enough  to  bar  the  ju- 
risdiction. Dunlap  V.  Railroad  Co.,  50  Mich. 
470, 15  N.  W.  Rep.  555,  was  a  suit  growing 
out  of  such  a  case,  and  Railroad  Co.  v.  Dun- 
lap,  47  Mich.  456,  11  N.  W.  Rep.  271,  was  a 
case  where  the  railroad  had  got  into  posses- 
sion by  wrong,  and  had  failed  on  one  pro- 
ceeding, which  was  fraudulent.  Morgan's 
Appeal,  39  Mich.  677,  was  another  case.  Wh 
are  not  prepared  to  say  that  cases  may  not 
exist  where  such  a  wrongful  possession  has 
been  assumed  for  the  purpose  of  extorting 
terms  that  might  indicate  a  lack  of  honest 
disability  to  agree  on  a  price.  It  is  very  cer- 
tain that  no  one  should  l>e  allowed  to  profit 
by  his  own  wrong.  But  usually,  where  there 
has  been  no  criminal  entry,  tliere  can  be  no 
very  good  reason  why,  unless  forbidden  by 
injunction,  there  should  not  be  an  inquest  al- 
lowed, where  all  the  statutory  conditions 
have  l>een  respected.  This  may  affect  the 
damages,  but  in  most  cases,  at  least,  the 
remedies  at  law  are  sufficient  to  secure  jus- 
tice. In  the  present  case  the  inquest  was 
properly  sought. 

We  do  nut  think  the  map  and  survey  were 
insufficient,  and  the  certificate  of  approval  is 
presumptively  good.  In  the  absence  of  proof 
to  the  contrary,  the  certificate  of  a  majority 
of  the  state  board,  attested  by  the  secretary, 
will  be  presumed  to  have  been  at  a  lawful 
meeting.  We  should  have  some  doubt 
whether  the  offer  of  8800  for  the  right  of 
way  was  so  made  as  to  show  a  difiiculty  in 
making  a  reasonable  arrangement.  But,  as 
It  appeared  one  of  tho  respondents  was  an 
infant,  that  fact  alone  wan  enough  to  save 
the  jurisdiction.  We  think  there  was  juris- 
diction to  start  the  proceedings,  if  the  de-> 
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Bcription  in  the  map  and  petition  was  suffi- 
cient. 

We  think  that  the  probate  judge  ruled  in- 
correctly in  holding  that  a  competent  sar- 
Teyor  was  not  as  good  a  witness  as  any  one 
else  to  test  and  spply  the  data  on  the  map  as 
Rufficieut  guides  for  location.  The  object  of 
having  a  map  filed  at  all  is  to  enable  the  pub- 
lic to  know  the  line  of  the  railroad.  It  is 
not  to  inform  railroad  experts  and  engineers, 
but  people  generally,  and  it  must  furnish 
reasonable  means  fur  doing  so.  But  in  the 
present  case  there  is  no  difficulty  in  applying 
the  description.  It  shows  where  the  line  en- 
ters and  where  it  leaves  the  land,  and  the 
various  bends  and  other  lines  of  direction  are 
easily  inferred  from  what  is  shown.  We 
have  had  frequent  occasion  to  sustain  the 
sufficiency  of  the  juror's  oath  and  tinding, 
so  far  as  form  is  concerned,  and  need  not 
dwell  upon  that.  We  thinlc  the  jury  had  the 
case  faii'ly  before  tliem. 

But  the  proceetlings  before  the  jury  appear 
to  have  Ijeen  conducted  in  a  peculiar  method, 
not  within  the  proper  rules  governing  such 
cases,  and  appear  to  have  led  to  conclusions 
that  cannot  be  maintained.  Tlie  probate 
judge  acted  throughout  as  if  he  had  been  a 
nisi  priua  judge,  presiding  over  a  comuon- 
Jaw  jury,  and  assumed  the  whole  responsi- 
bility of  directing  wh.it  testimony  should  go 
before  them,  and  on  what  tlieories  of  dam- 
ages. Whether  be  charged  them  or  not  does 
not  appear,  but  his  rulings  on  evidence  Itad 
practically  the  same  effect.  Whether  the 
constitution  will  snffer  the  jury  or  commis- 
sion of  inquest  to  act  in  a  court  of  common- 
law  jurisdiction  under  tiie  conditions  appli- 
Ciible  to  other  juries  is  a  very  serious  ques- 
tion, but,  so  far  as  we  know,  it  Ims  not  been 
attempted.  The  constitution  in  such  cases 
as  the  present  allows  eitlier  commissioners 
appointed  by  a  court  of  record  or  a  jury  of 
freeholders  to  determine  the  necessity  of  pub- 
lic use,  and  to  ascertain  thedainstges.  Com- 
missioners foim  no  part  of  the  machinery  of 
a  court,  and  a  jury  of  inquest  is  not  a  court. 
It  has  always  been  settled  that  the  appropri- 
ation of  private  property  did  not  come  under 
tlie  "judicial  power,"  as  it  is  located  under 
the  constitution  in  courts,  and  except  for  the 
constitution  tlie  nature  of  the  tribunal  of 
condemnation  would  have  been  discretionary 
with  the  legislature.  Highway  ooramission- 
ers  act  on  the  location  of  highways,  and  un- 
der the  old  constitution  public  coiiuuissioners 
condemned  land  for  the  state  railroads.  In 
the  riiilroad  special  charters  there  was  no  in- 
stance of  action  by  a  conimon-hiw  trial  jury. 
Then,  as  under  our  present  statutes,  the  jury 
was  a  jury  of  inquest,  specially  created,  and 
not  a  trial  jury.  We  held  in  Railroad  Co.  v. 
Dunlap.  47  Mich.  456,  11  N.  W.  Rep.  271, 
where  the  jury  was  impaneled  in  a  circuit 
court,  that  the  only  functions  of  the  court 
were  to  set  the  proceedings  in  motion  by  or- 
ganizing a  jury  or  appointing  commission- 
ers, and  affirming  or  vacating  the  award; 
and  we  held,  further,  that  the  jury  were 


judges  of  law  and  fact,  and  not  subject  to  in- 
terference by  the  judge,  should  be  undertake 
to  accompany  them.  The  statute,  which 
probably  was  in  this  respect  borrowed  from 
some  ottier  region,  while  it  dues  authoiize  a 
judge  to  go  with  and  decide  questions  of  law 
and  swear  witnesses,  also  allows  him  to  dep- 
utize a  circuit  court  commissioner  to  do  the 
same  thing.  It  would  be  absurd  to  consider 
such  action  as  valid  judicial  action.  It  was 
held  there,  as  it  has  been  uniformly  held, 
that  the  jury  cannot  be  made  subject  to  any 
such  instruction,  and  must  act  on  their  own 
judgment.  When  the  award  comes  up  for 
confirmation,  it  may  be  attacked  for  irregu- 
larity or  impeached  on  the  merits  in  various 
ways,  as  it  may  be  on  appesd.  But  the  award 
is  and  {past  be  the  jnry's  award,  reached  in  . 
the  jury's  own  way.  If  the  jury  see  At  to 
accept  rulings  which  are  wrong,  and  acton 
them,  their  action  will  be  reviewed  acconl- 
ingly,  but  as  their  own  and  not  as  the  attend- 
ing magistrate's  ruling.  See,  to  the  same 
point,  liailway  Co.  v.  Yoorheis,  50  Mich.  506, 
15  N.  W.  Rep.  882;  Railroad  Co.  v.  Probate 
.ludge.  53  Mich.  217,  18  X.  W.  Rep.  788. 
This  difficulty  is  still  more  apparent  when 
the  application  is  made  to  a  probate  court. 
Under  our  constitutional  system,  that  court 
itself  is,  for  must  purposes,  at  least,  a  prerog- 
ative, and  not  a  judicial,  court,  and  has  no 
jurisdiction  over  persons  or  property,  except 
in  such  proceedings  as  relate  to  Uie  estates 
of  deceased  persons,  or  those  under  disability 
and  liable  to  wardship.  This  was  referred 
to  in  Railway  Co.  v.  Probate  Judge,  63  Mich. 
676.  30  N.  W.  Rep.  598,  where  proceedings 
under  this  law  were  involved,  and  the  power 
of  such  courts  to  meddle  with  the  enjoyment 
of  private  property  was  denied,  and  the  nat- 
ure of  their  functions  was  explained. 

As  it  has  been  usual  in  this  court  to  con- 
sider the  proceedings  without  technicality 
and  on  the  substantial  merits,  we  shall  not 
tHke  up  the  special  exceptions  to  the  recep- 
tion or  exclusion  of  testimony  singly,  but  re- 
fer to  the  main  points,  bearing  on  tlie  tendency 
and  effect  of  the  rulings,  which  tlie  jury  evi- 
dently acted  upon  as  binding  them,  as  they 
had  no  ri^^ht  to  do.  To  understand  these,  a 
brief  outline  of  the  situation  us  sliown  by  the 
record  is  necessary.  Rt  spondents— whose 
title,  being  set  up  in  the  petition  as  well  as 
found  by  the  jury,  is  not  now  open  to  ques- 
tion— owned  a  40-acre  tract,  which  was  cul- 
tivated by  a  tenant  in  possession,  about  a 
mile  from  the  city  line  of  Grand  Riipids. 
Petitioner's  railroad,  as  approved  by  the  state 
board,  crossed  this  tract  diagonally,  in  such 
a  way  as  to  cover  about  4  acres,  and  cut  off 
about  14  acres  from  the  rest  of  the  tract,  and 
deprive  it  of  access  to  any  road,  as  well  as 
separate  it  from  the  reminder,  so  that  it 
could  only  be  reached  by  crossing  the  railroad 
in  some  way.  The  judge  refused  to  allow 
testimony  that  the  railroad  had  been  laid  out 
on  another  and  shorter  line,  as  bearing  on 
the  necessity  of  this  taking,  but  for  some 
reason  allowed  testimony  Uuit  the.  line  had 
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been  changed  at  the  request  and  procurement 
of  other  land-owners  for  a  valuiible  consider- 
ation. This  Mema  to  have  bad  some  tend- 
ency to  show  that  the  line  as  changed  was 
changed  for  private,  iind  not  public,  conven- 
ience, aiUiottgb  it  did  not  show  it  was  not  of 
general  adTantage  as  a  whole.  But  if  the 
Jury  fonnd  that  the  road,  as. laid  before  them, 
was  N  public  necessity,  they  could  not  prop- 
erly refuse  to  And  so  on  a  theory  that  it  might 
have  been  better  located.  There  seems  to 
have  been  a  general  rise  in  the  price  of  land 
in  that  vicinity,  owing  in  part  to  the  pros- 
pect of  a  new  outlet,  and  the  rise  was  not 
only  before  the  petition  filed  in  this  case,  but 
before  the  road  was  actually  constructed 
there,  so  that  this  40  acres  had  an  increased 
value  with  the  rest.  Without  going  into  the 
specific  questions  asked,  we  think  that  where 
land  so  situiited  is  condemned  the  jury  should 
consider  it  in  all  its  bearings,  and  not  as  val- 
uable for  one  purpose  only.  An  owner  has 
a  right  to  be  indemnifled  for  anything  that 
he  may  have  lost.  The  farming  test,  which 
is  the  one  petitioner  sought  to  apply,  would 
be  of  no  particular  use  in  a  great  many  cases 
of  suburban  lands.  In  the  present  case  the 
tntct  was,  according  to  several  witnesses,  and 
according  to  all  probability,  made  unsuitable 
for  a  single  farm,  and  a  part  of  it  made  Inac- 
cessible for  that  purpose  in  whole  or  to  some 
extent.  There  was  no  method  of  using  it  for 
any  purpose  requiring  access  to  a  railroad 
without  a  station  or  side  track,  or  some  other 
arrangement  which  defendants  could  not 
compd;  and  the  mere  taking  of  four  acres 
fur  a  right  of  way  could  not  be  regarded,  in 
any  sensible  point  of  view,  as  con){)ensated 
by  one-tenth  of  the  value  of  the  forty  acres, 
taking  acre  for  acre.  The  damages  in  such 
a  case  must  be  such  as  to  fully,  make  good  ail 
that  results,  directly  or  indirectly,  to  the  in- 
jury of  the  owners  in  the  whole  premises  and 
interesta  a/Tected,  and  not  merely  the  strip 
taken.  Railroad  Co.  v.  ileisel,  47  Mich.  393, 
11  X.  W.  Kep.  212;  Dunlap  v.  Railrxad  Co., 
50  Mich.  470, 15  K.  W.  Hep.  555:  Kailway 
Co.  V.  Voorheis.  60  Mich.  506, 15  N.  W.  Rep. 
862:  Barnes  v.  RaUway  Co.,  32  N.  W.  Rep. 
426;  Railroad  Go.  v.  Weiden,  88  N.  W.  Kep. 
2i)4.  And  unless  a  separate  suit  is  brought 
and  pending  for  past  damages  it  is  better 
practice  and  is  necessary  to  cover  them  all  in 
the  award,  and  of  course  testimony  will  be 
receivable  for  that  purpose.  Railroad  Co.  v. 
Callanan.  61  Mich.  12,  27  N.  W.  Rep.  717; 
Harlow  V.  Railroad  Co.,  41  Mich.  3ii6,  2  N. 
W.  Rep.  48,  and  crises  last  cited. 

On  the  hearing  before  the  jury  tbeinterloc- 
ntory  decree  af  the  circuit  court  in  chancery 
was  admitted  against  objection,  for  the  pur- 
pose apparently  of  affecting  damages  by  the 
opinion  of  the  court  as  to  gwd  faith;  and,  th.s 
being  in,  the  testimony  in  that  case  was  also 
received.  An,  interlocutory  decree  is  no  ev- 
idence of  anyihing  on  the  merits,  and  it  is 
impossible  to  see  on  what  ground  any  part  of 
that  record  cggbld  come  in.  If  in  such  an  in- 
quest vindictive  damages  were  admissible. 
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the  circumstances  themselves  might  no  doubt 
be  shown.  But  on  an  inquest  there  can  be 
no  treble  damages  and  no  vindictive  dam- 
ages, and  the  facts  must  appear  by  proof,  and 
not  by  record.  The  jury  here,  as  in  all  cases 
where  no  certain  measure  exists,  must  trust 
somewhat  to  their  own  judgment.  That  is 
one  of  the  purposes  for  which  juries  of  in- 
quest are  provided.  They  are  expected  to 
view  the  premises  and  use  their  own  senses, 
both  to  obtain  such  information  as  an  eye- 
witness can  gain  and  to  Interpret  and  com- 
prehend the  testimony  of  others.  But  the 
purpose  throughout  is  to  give  all  the  dam- 
ages which  they  reasonably  discover,  past  or 
present,  and  to  reenlt,  but  no  more.  No  one 
can  read  this  record  without  seeing  that  the 
jury  did  not  deal  fully  with  the  case.  It  ii 
manifest  tliat  they  gave  no  damages  beyond 
wliat  they  assumed  to  be  the  price  of  four 
acres  by  the  acre.  The  sum  fixed  was  pre- 
cisely what  was  agreed  on  by  petitioner  and 
Mrs.  Hale  for  a  title  that  she  told  them  wai 
not  hers  to  ^ve.  and  the  value  of  which,  es- 
timated as  good,  they  beat  down  much  below 
ber  estin)ale.  It  cannot  be  said  there  is  any 
real  conflict  as  to  the  damsges  arising  from 
the  cutting  off  one  part  from  the  otl)er  of  the 
40  acres,  and  this  was  left  out  altogether, 
unless  tliey  disregarded  the  proofs  of  value 
wantonly,  which  we  cannot  believe.  Nei- 
ther is  any  allowance  made  for  the  time  the 
petitioner  had  been  in  wrongful  possession. 
The  verdict  is  such  as  to  show  very  clearly 
that  the  result  must  be  due  to  a  departure 
from  correct  practice,  and  a  false  view  of  the 
law.  In  such  cases  it  is  better  to  receive  than 
to  exclude  testimony  which  may  enlighten 
the  jury;  and,  unless  it  is  evidentthejury  has 
been  misled  to  injustice,  their  action  will  not 
be  disturbed  for  technical  i-easons.  We  have 
therefore  abstained  from  passing  on  some 
donbtful  lines  of  t-stimony.  The  award 
must  be  set  aside,  with  costs,  and  a  new  jury 
sworn. 

MoRSB.  J.,  concurred  with  Cahpbell,  J. 

Sbbrwood,  C.  J.  I  agree  with  the  views 
of  my  Brotlier  Campbell  and  the  order  di- 
rects! by  my  brethren  in  this  case,  but  I 
think,  further,  the  jury  have  the  right  to  pass, 
not  only  upon  the  necessity  for  the  road,  but 
also  upon  the  necessity  for  taking  any  partic- 
ular portion  of  the  tract  sought  to  be  con- 
demned for  it. 

Chahplim,  J  1  concur  in  vacating  the 
award  for  damages  in  this  case,  and  in  the 
direction  to  refer  the  assessment  of  damages 
to  a  new  jury,  for  the  reason  that  the  dam- 
ages of  respondents,  if  any  they  had,  for  the 
use  of  tlie  premises  by  the  railroad  company 
previous  to  the  condemnation,  do  not  appear 
to  have  been  submitted  to  or  passed  upon  by 
the  jury.  Harlow  v.  Railroad  Co.,  41  Mich. 
3S6,  2  N.  W.  Kep.  48;  Barnes  v.  Railway 
Co.,  32  N.  W.  Rep,  426.  The  statute  per- 
mits  the  judge  of  probate  to  attend  the  juryL 
Digit^ed  by  VjOOQIC 


/O 


NOETHWESTEBN  REPOKTEB,  Vol.  42f. 


(Mich. 


to  decide  questions  of  law,  and  administer 
oaths  to  witnesses.  But,  as  we  have  frd- 
qtienlly  held,  the  whole  matter  is  in  the 
iiands  of  the  jury  after  tliej  are  sworn,  and 
the  decisions  of  the  probate  judge  are  merely 
advisory  If  be  attends  tliem  at  their  re- 
quest, and  decides  upon  the  admission  or  ex- 
clusion of  testimony,  it  will  be  presumed,  un- 
less the  eontrarr  appears,  that  the  jury  have 
sanctioned  and  adopted  his  decisions.  In  tliis 
case  no  testimony  was  excluded  from  the 
consideration  of  the  jury  upon  the  question 
of  damages,  and,  having  viewed  the  premis- 
es, they  were  enabled  to  weigh  the  opinions 
of  witnesses  who  testitied,  both  as  to  tlie  val- 
ue of  the  land  talcen  and  as  to  damages. 
These  opinions  as  to  value  ranged  from  $75 
to  8200  an  acre.  Tlie  petitioner  produced 
witnesses  to  show  its  value  for  farming  pur- 
poses. We  held  in  Railroad  Co.  v.  Barnes, 
44  Mich.  222,  6  N.  W.  Itep.  651,  that  it  was 
couipetent  to  ask  wliat  the  land  was  worth 
for  farm  use.  ^Ir.  Garfield  was  a  witness 
for  respondents,  and  was  asked,  on  cross- 
examination:  "Question.  Is  this  estimate  of 
yours  based  upon  the  value  of  the  land  for 
farming  purposes?"  He  replied:  "No:  if  it 
was,  I  should  think  possibly  there  wouldn't 
a  railroad  or  anything  else  hurt  it  any.  It 
might  be  made  very  easily  a  valuable  prop- 
erty for  gardening."  All  of  the  witnesses 
describe  the  land  through  which  the  railroad 
runs  HS  very  ligtit,  sandy  soH.  Most  of  re- 
spondents' witnesses  baaed  their  estimate  of 
value  upon  the  proximity  of  the  land  to  the 
city  of  Grand  Uapids  and  its  adaptability  to 
gardening  purposes,  and  upon  this  l>a8isthey 
placed  the  value  of  the  land  taken  at  $150  an 
acre,  and  gave  it  as  their  opinion  that  the  14 
acres  lying  east  of  the  railroad  was  damaged  j 
one-half  of  its  value,  or  from  $75  to  $U0  im  ' 
acre.  Why  this  14  acres  was  not  as  well  I 
adapted  to  gardening  purposes  after  as  \>e-\ 
fore  the  railroad  was  constructed  across  it' 
they  did  not  explain,  at  least  so  as  to  make  it ! 
plain  tu  the  JU17.  The  law  requires  farm  | 
crossings  to  be  constructed  at  the  expense  of 
the  railroad  company.  It  was  not  necessary 
for  the  jury  to  state  the  damages  allowed  for 
each  separate  cause,  but  tliey  are  aiitliorized 
to  award  a  gross  amount,  to  cover  all  damage 
and  compensation.  Railroad  Co.  v.  Barnes, 
44  Mich.  222,  6  N.  W.  Rep.  651.  And  lience 
we  cannot  say  upon  this  record  how  much 
they  awarded  for  the  land  and  how  much  for 
resulting  damai^es.  There  can  be  no  doubt 
that  the  railroad,  crossing  respondents'  l.inds 
in  the  manner  it  does,  is  a  serious  injury  to 
the  parcel,  aside  from  the  valiie  of  the  land 
taken,  and  that  the  parcel  on  the  east  of  the 
track  is  affected  by  reason  of  the  fact  that  a 
railroad  must  lie  crossed  to  enter  upon  or 
leave  it  by  the  owner  of  the  other  parcel. 
Tills  is  an  element  of  damagps  that,  under 
the  testimony,  must  necessarily  enter  into 
the  award  of  the  jury,  and  the  compensation 
therefor  must  be  determined  by  them.  I; 
cannot  say  from  the  award  that  they  did  not ! 
determine  it.     We  have  held  that  a  jury  of ' 


inquest,  acting  upon  a  view  of  the  property, 
are  not  conclusively  bound  by  the  opinions 
of  witnesses,  either  as  to  value  or  damages. 
The  object  of  such  testimony  is  to  aid  them 
in  coming  to  a  just  conclusion.  The  au- 
thorities are  uniform  upon  this  subject.  Pat- 
terson V.  Boston,  20  Pick.  159;  Head  v.  Uar- 
grave,  105  U.  S.  45;  Anthony  v.  Stinson,  4 
Kan.  211;  Ward  v.  Lawrence.  79  IIL  295. 

Long,  J.,  did  not  sit. 


People  «.  Convebsb. 

(Supreme  Court  of  MicMgan.    April  10, 1889.) 

Ehbbzzlxiibnt — Plea. 

1.  An  Information  against  an  attorney  at  law  for 
embezzlement  charged  him  as  agent.  He  pleaded 
as  follows :  "  As  an  attorney  at  Taw,  I  am  guilty  of 
embezzlement  of  t3,600;  that  being  the  amount 
collected  and  received  by  me,  less  my  reasonable 
fees,"  etc.  The  private  examination  after  the 
plea  indicated  that  he  understood  that  he  was 
pleading  guilty  to  the  felony  charged.  HeM,  that 
though  he  was  charged  as  agent,  and  pleaded 
guilty  as  attorney,  he  pleaded  guilty  of  the  crime 
charged. 

2.  An  attorney  who  ooUeots  money  for  a  ollent 
acts  as  agent  as  well  as  attorney,  and  may  be  con- 
victed of  embezzlement  for  appropriating  the 
money  to  hia  own  use  with  intent  to  deprive  the 
owner. 

Campbell,  J.,  dissenting. 

Error  to  circuit  court,  Calhoan  county: 
HooKEit,  Judge. 

John  C.  Patterson,  for  appellant.  Most-a 
Taggart,  Atty.  Gen.,  for  the  People. 

Sherwood,  C.  J.  The  respondent  was  in- 
formed against  in  the  county  of  Calhoun  for 
the  crime  of  embezzlement.  The  informa- 
tion is  as  follows:  "The  Circuit  Court  for 
the  Cou nty  of  Calhoun.  Herbert  E.  Winsor, 
prosecuting  attorney  for  the  county  of  Cal- 
houn, aforesaid,  for  and  in  l>ehalf  of  the  pno- 
ple  of  the-state  of  Michigan,  comes  into  said 
court  in  the  l>eceinber  term  thereof,  A.  D. 
1887,  and  gives  it  here  to  understand  and  be 
informed  that  Eugene  M.  Converse,  late  of 
the  city  of  Battle  Crei-k,  in  the  county  of 
Calhoun  and  state  of  Michigan,  heretofore, 
to- wit.  on  the  twenty-eighth  day  of  July,  in  tho 
year  one  thousand  eight  hundred  and  eighty- 
flve,  at  the  city  of  Battle  Creek,  in  said  county 
of  Calhoun  andstateof  Michigan,  being  then 
and  there  agent  to  John  E.  Dunning  and 
Daniel  W.  Hall,  the  executors  of  the  last  will 
and  testament  of  Rice  Hall,  deceased,  and 
being  then  and  there  the  agent  of  tliem,  the 
said  John  E.  Dunning  and  Daniel  W.  Hall, 
executors  of  the  hist  will  and  testament  of 
Rice  Hall,  deceased,  and  not  being  then  and 
there  an  apprentice  nor  other  person,  under 
the  age  of  sixteen  years,  did  by  virtue  of 
his  said  employment  then  and  there,  and 
while  he  was  such  agent  as  afoi-esaid,  receive 
and  take  into  his  possession  certain  moneys 
to  a  lar);e  amount,  towit,  to  the  amount 
of  four  thousand  dollars,  of  ttie  value  of  four 
thousand  dollars,  of  the  property  of  the  said 
John  £.  Dunning  and  Daniel  W.  Hall  as 
such  executors,  and  whii  h  said  money  came 
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to  the  possession  of  the  said  Eugene  M.  Con- 
verse by  virtue  of  said  employmeDt,  and  the 
said  money  then  and  there  fraudulently  and 
feloniously  did  embezzle  and  convert  to  his 
own  use.  without  the  consent  of  the  said 
John  E.  Dunning  and  Daniel  W.  Hall,  as 
such  executors  as  aforesaid,  his  said  em- 
ployers, and  that  so  the  said  Eugene  M.  Con- 
verse did  then  and  there,  in  manner  and 
form  aforesaid,  the  said  money,  the  property 
of  the  said  John  E.  Dunnin;;  and  Daniel  W. 
Ilall,  as  executors  as  aforesaid,  his  said  em- 
ployers, from  the  said  John  £.  Dunning  and 
Daniel  W.  Hall,  as  sudi  executors  as  afore- 
said, feloniously  did  steal,  take,  and  carry 
awny,  contraryto  the  form  of  tht'  statute  in 
such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  people  of  the  state 
of  Mil  higan."  On  being  arraigned,  the  re- 
spondent pleaded  to  the  information  as  fol- 
lows: "As  an  attorney  at  law,  I  am  guilty 
of  embezzlement  of  tbirty-Qve  hundred 
(S3.500.00)  dollars;  that  being  the  amount  col- 
lected and  received  by  me,  less  my  reason- 
able fees  as  such  attorney  for  collecting  the 
money."  Upon  filing  the  foregoing  plea,  the 
circuit  judge  directed  the  following  entry  to 
be  made:  "The  People  of  the  State  of  Michi- 
gan vs.  Eugene  M.  Converse.  Eugene  M. 
Converse,  the  respondent  in  this  cause,  hav- 
ing been  duly  arraigned  at  the  bar  in  open 
court,  and  the  information  being  read  to  him 
by  Herbert  £.  Winsor,  prosecuting  attorney, 
pleaded  thereto,  '  guilty  of  the  embezzlement 
of  money  to  the  amount  of  three  thousand 
five  hundred  dollars;'  and  thereupon,  after 
the  court  had  made  the  usual  private  exam- 
ination of  the  respondent  required  by  statute, 
after  a  plea  of  guilty,  sentenced  Converse  to 
five  years'  imprisonment  at  hard  labor  at 
Jackson."  Subsequently,  under  the  direc- 
tion of  this  court,  the  entire  plea  made  by 
the  respondent  when  arraigned  was  incorpo- 
rated in  the  record  at  the  circuit,  and  then 
respondent  removed  the  recoid  into  this  court 
for  review. 

He  assigns  as  error,  among  others,  that 
"(1)  there  is  no  sufficient  plea  in  said  cause 
to  form  a  legal  biisis  fur  the  judgment  ren- 
dered therein;  (2)  the  judgment  is  for  a  fel- 
ony, and  the  plea  is  to  a  charge  for  a  mis- 
denieiinor  only,  and  the  judgment  is  broader 
than  the  plea,  and  the  penally  imposed  is  un- 
authorized by  the  plea  and  statute;  (3)  the 
judgment  against  the  defendant  is  for  em- 
bezzlement in  the  capacity  of  agent,  and  the 
defendant  never  pleaded  guilty  of  such  crime, 
and  he  has  never  been  convicted  of  such 
crime  by  a  jury." 

It  is  strongly  urged  by  counsel  that  the  in- 
formation charges  the  respondent  with  em- 
bezzling $4,000  while  acting  in  the  capacity 
of  agent  for  the  owners,  while  in  fact  he  only 
confessed  himself  guilty  by  his  plea  of  col- 
lecting the  money  as  an  attorney  at  law,  and 
of  refusing  to  pay  it  over  to  the  owners, 
l>-ss  his  fees  for  collecting.  There  is  no 
question  but  that  the  infonuation  charges  the 
res]>on<l<  nt  with  the  crime  of  embezzlement. 


It  was  to  this  charge,  when  arraigned,  he  was 
called  upon  to  plead.  He  pleaded  guilty  of 
embezzlement.  He  is  a  lawyer,  and  knew  the 
meaning  of  the  word  "embezzlement, "  and  I 
think  there  can  be  no  doubt  but  that  he  under- 
stood when  he  made  his  plea  that  he  was  plead- 
ing (guilty  to  the  felony  charged.  Thatsuch 
was  the  fact  seems  to  have  been  verified  by 
the  private  examination  requin^d  by  statute 
to  be  made  by  the  circuit  judge  before  sen- 
tencing upon  a  plea  of  guilty,  and  which  is 
shown  to  have  been  made  in  this  case.  To 
hold  otherwise  would  be  an  impeachment  of 
the  intelligence  of  both  the  prisoner  and  the 
court.  That  the  respondent  collected  the 
money  as  attorney  is  of  no  consequence.  If 
the  act  of  the  respondent  complained  of  con- 
tained all  the  elements  of  embezzlement,  he 
was  guilty  of  the  crime,  and  was  properly 
convicted. 

If  an  attorney  collects  money  for  bis  client, 
he  in  so  doing  acts  as  the  agent  of  his  client 
as  well  as  his  attorney:  and  in  either  case, 
after  making  the  collection,  he  appropriates 
the  money  lo  his  own  use  with  the  Intention 
of  depriving  the  owner  of  the  same, — he  is 
guilty  of  the  crime  of  embezzlement.  If  this 
were  not  so,  no  attorney  could  be  convicted 
of  the  embezzlement  of  his  client's  money, 
and  this  was  certainly  never  the  intention  of 
the  legislature  in  passing  the  statute  creat- 
ing the  crime.  I  think  the  conviction  in  this 
case  was  warranted  by  the  plea  of  the  re- 
spondent, and  that  the  judgment  should  be 
affirmed. 

Chauflin,  Morse,  and  Long,  JJ.,  con- 
curred. 

Cahpbeli.,  J.,  (dit$entinff.)  Respondent 
was  charged  by  information  with  the  offense 
of  embezzlement  as  an  agent,  not  being  an 
apprentice  nor  other  person  under  the  age  of 
16  years,  of  money  which  came  into  his  pos- 
session as  such  agent,  and  he  converted, 
whereby  be  was  guilty  of  larceny.  This 
prosecution  was  under  section  9151,  How. 
St..  which  punishes  the  embezzlement  by  such 
an  agent  of  money  or  propertv  coming  into 
his  hands  in  that  capacity  as  loi'ceny.  When 
arraigned  the  defendant  pleaded  neither 
guilty  nor  not  guilty,  but  made  a  statement 
which  the  circuit  court  treated  as  a  plea  of 
guilty.  Under  an  order  of  this  court  the  rec- 
ord below  was  corrected  so  as  to  show  pre- 
cisely what  respondent  did  say,  and  the  sen- 
tence is  now  before  us  on  the  error  assigned, 
that  it  did  not  amount  to  a  plea  of  guilty  of 
the  offense  charged,  and  did  not  authorize 
any  sentence  without  trial,  and  especially 
did  not  justify  the  sentence  given. 

The  answer  by  respondent  to  the  arraign- 
ment was  in  these  words:  "As  an  attorney 
at  hiw,  I  am  guilty  of  embezzlement  of  ttdrty- 
five  hundred  ($3,500.00)  dolUrs;  that  being 
the  amount  collected  and  received  by  me, 
ICHS  my  reasonable  fees  as  such  attorney  for 
collecting  the  money."  If  we  were  acting 
us  censors  of  morals,  we  could  not  hesitate 
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to  Bay  that  respondent's  act  was  as  wrong  hi 
character  as  the  act  charged  in  the  prosecu- 
tion. But  no  one  can  be  lawfully  sentenced 
unless  convicted  on  trial  or  plea  of  guilty  of 
the  precise  crime  alleged.  The  embezzle- 
ment made  punishable  by  section  9151  is 
made  lurceny  because  differing  from  com- 
mon-law larceny  only  in  the  absence  of  an 
original  felonious  taking.  It  covers  what  if 
taken  without  authority  would  be  the  subject 
of  larceny.  It  is  "money  orproperty"  which 
comes  into  the  possession  or  is  under  the 
charge  of  the  agent  as  belonging  speciflcally 
to  the  principal,  it  is  not  applicable  to  fraud 
or  breach  of  trust,  where  there  is  no  owner- 
ship in  the  employe  of  specific  property  or 
funds,  and  where  the  wrong  done  consists  in 
failure  to  account  and  pay  over  what  is  or 
may  be  only  a  part  of  some  other  sum  col- 
lected officiidly  and  due  on  such  accounting. 
That  sort  of  malversation  is  embezzlement, 
but.  as  there  is  no  pnnishraeut  at  common 
law  for  embezzlement  as  such,  each  class  of 
cases  is  governed  by  express  statute,  and 
must  come  within  some  specific  regulation. 
Section  9151  imposes  no  penalty  on  the  em- 
bezzlement, which  it  makes  criminal,  and'it 
is  only  tiecause  it  is  declared  larceny  that  any 
punishment  is  ascertainable.  The  punish- 
ment, therefore,  is  governed  by  the  value  of 
the  theft,  and  may  be  greater  or  less.  The 
amount  involved  on  tbe  record  mnde  it  a 
state-prison  offense.  A  smaller  amount 
would  have  brought  a  less  liability. 

The  only  statute  which  covers  the  failure 
to  pay  over  balances  by  attorneys  applies  to 
oollectioDs  in  such  capacity,  and  the  offense 
is  not  made  out  until  a  demand  has  been 
made  and  refused  or  not  complied  with. 
Section  9152.  This  offense  has  been  made  a 
misdemeanor,  and  not  a  felony,  and  is  made 
punishable  in  the  same  way  without  refer- 
ence to  the  amount,  so  far  aa  imprisonment 
is  concerned,  by  imprisonment  not  more 
than  a  year.  A  fine  of  not  more  than  four 
times  the  amount  retained  may  be  added  or 
sulMtituted.  Under  section  9151,  cases  may 
arise  within  tbe  jurisdiction  of  a  justice  of 
tbe  peace.  In  People  v.  Donald,  48  Mich. 
493,  12  N.  W'Bep.  669,  this  was  pointed  out 
as  depending  on  value.  Under  section  9152, 
a  justice  can  have  no  jurisdiction.  The  dis- 
tinction is  made  in  several  cases  iMtween 
such  embezzlement  as  is  made  larceny  and 
that  which  involves  an  accounting  on  de- 
mand or  under  some  legal  requirement. 
These  provisions  have  been  adopted  from 
time  to  time,  and  have  attached  different 
consequences  to  the  crimes,  although  such  a 
construction  as  is  insisted  on  here  by  the 
prosecution  would  make  several  of  them 
mere  repetitions.  In  the  case  of  People  v. 
Tryon,4  Mich.  665,  section  9152  was  involved, 
and  tiie  judgment  was  i-eversed  because  the 
indictment  did  not  distinctly  show  the  rela- 
tionship of  altoiney  and  client  as  existing 
between  the  parties  concerned.  In  the  ab- 
sence of  section  9152,  the  failure  by  an  at- 
torney to  pay  over  balances  would  be  nothing 


more  than  a  breach  of  contract.  The  law 
has  been  on  our  statute  book  in  one  way  or 
another  a  long  time.  The  non-imprisonment 
act  of  1839  allowed  arrest  "for  moneys  col- 
lected by  any  public  officer,  or  for  any  mis- 
conduct or  neglect  in  office,  or  in  any  pro- 
fessional employment."  It  was  lield  in Bron- 
son  v.  Newberry,  2  Doug.  (Mich.)  88,  that 
this  provision  only  reached  persons  actually 
employed  by  reason  of  professional  character, 
and  did  not  reach  peraons  having  no  such 
position,  although  doing  similar  work.  Tbe 
same  rule  was  applied  in  Penuock  v.  Fuller, 
41  Mich.  153.  2  N.  W.  Rep.  176.  And  in 
People  V.  McAllister,  19  Mich.  215,  where 
the  charge  made  in  an  affidavit  for  capias 
showed  the  receipt  of  large  sums  of  money 
by  an  agent  on  sales,  and  the  refnsal  to  ac- 
count for  and  pay  over  a  balance  of  between 
one  and  two  hundred  dollars,  it  was  held  that 
the  showing  was  for  no  more  than  a  breach 
of  contract,  and  would  not  sustain  an  action 
of  tort. 

The  legislation  of  this  state,  civil  and  crim- 
inal, hits  kept  separate  professional  miscon- 
duct and  violations  of  duty  as  ng  -nts,  and 
there  are  readily  ascertainable  reasons  for  so 
doing  in  the  differences  which  may  lioneslly 
arise  on  questions  of  compensation  and  ac- 
counting. It  is  never  safe  to  let  considera- 
tions of  the  hardship  or  demerit  of  a  single 
case  destroy  distinctions  which  nre  expressed 
in  the  law.  It  is  an  easy  matter  to  amend 
statutes,  bnt  it  is  not  the  business  of  courts 
to  change  the  legislative  meaning.  The  act 
confessed  by  respondent  was  not  a  felony, 
and  the  information  was  for  a  felony.  The 
plea  was  not  a  plea  of  guilty  under  the  in- 
formation, and,  when  the  prisoner  failed  to 
plead  to  what  he  was  charged  with,  he  should 
have  been  put  upon  his  trial.  Our  practice 
does  not  allow  special  pleas  on  the  merits. 
The  only  special  pleas  in  bar  relate  to  former 
proceedings.  A  plea  of  guilty  outside  of  the 
record  is  no  plea,  and  cannot  support  a  con- 
viction. Its  peculiar  form  should  have 
dniwn  attention  to  it.  The  judgment  should 
be  reversed,  and  the  prisoner  discharged  from 
state-prison. 


Coon  o.  Bocchaiu)  et  al. 

{Siivreme  Court  of  Michigan.    April  19, 1889.> 

MoBitoAOBS— Lost  Isstromests— Evidencb. 

1.  Where  a  note  and  mortgage  are  proved  to 
have  been  destroyed  hj  fire,  and  their  contents  are 
proved  without  contradiction.  It  is  immaterial,  OD 
foreclosure,  that  the  mortgage,  having  but  one  wit- 
ness, was  not  entitled  to  record,  and  that  some  evi- 
dence was  made  or  offered  by  the  certified  copy  of 
tbe  record. 

2.  On  mortgage  foreclosure  by  an  assignee  of  the 
mortgage,  which  is  for  a  sum  certain,  where  the 
giving  of  the  note  and  mortgage,  and  the  correct- 
ness of  the  amount,  are  admitted,  and  defendant 
does  not  allege  that  they  were  ever  surrendered 
and  canceled,  but  alleges  payments  sufQcient  u> 
cancel  them,  and  a  set-off  for  breach  of  another 
contract,  defendant  has  the  burden  of  proving  the 
payments,  and  the  assignee  is  not  obliged  to  pro- 
duce the  books  of  the  mortgagee,  who,  as  defend- 
ant alleges,  kept  the  account  between  himself  and 
defendant. 
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3.  In  an  action  on  a  loet  non-neffotisble  note,  no 
bond  need  be  filed  to  entitle  complainant  to  costa ; 
How.  St.  Mich.  S  7519,  requiring  such  a  bond  to  be 
filed,  beme  applicable  only  to  negotiable  instm- 
menta  by  the  preoedlng:  aeotlon. 

Appeal  from  dreuit  court.  Schoolcraft 
county,  in  chancery;  Stberk,  Judge. 

Miirtga^'e  foreclosure  by  Charles  D.  Coon 
against  Simon  Boucliard  and  others.  De- 
fendanta  appeal. 

W.  F.  Riggt,  for  appellants.  W.  B.  Peehin, 
for  appellee. 

Long,  J.  The  bill  was  filed  in  this  cause 
to  foreclose  a  mortgage  made  and  executed 
bj defendants  to  one  "William  Olmsted,  and 
assigned  by  Olmsted  to  complainant.  On 
the  hearing  in  the  court  below  the  complain- 
ant had  a  decree  iinding  the  amount  due  on 
the  mortgage  to  be  the  sum  of  9375.63,  and 
an  order  for  the  sale  of  the  premises  described 
in  the  bill  to  satisfy  the  amount.  From  this 
decree  defendants  app<>al. 

It  a]q>ear8  that  in  the  year  1877  the  de- 
fendant Simon  Bouchard  obtained  of  Will- 
iam Olmsted  a  credit  of  $600,  and  to  secure 
the  payment  gave  his  promissory  note  for 
that  amount,  dated  November  10,  1877,  due 
and  payable  Novpmber  10, 1880,  and  secured 
by  tlie  mortgage  in  controversy  here.  On 
December  31,  1884,  Olmsted,  the  mortgagee, 
sold  and  assigned  the  note  and  mortgage  to 
Charles  D.  Coou,  the  complainant,  wiioclidms 
tliat  there  is  due  and  unpaid  on  the  note  and 
mortgaj^  the  sum  of  $470.73.  with  interest 
from  November  10,  1880.  Defendants  ad- 
mit the  original  indebtedness,  and  the  exe- 
cution of  the  note  and  mortgage,  but  claim 
(1)  entire  satisfaction  by  payment  in  full  of 
the  debt;,(2)  they  claim  an  offset  for  non- 
fulfillment of  contract.  It  appears  that  at 
the  time  of  the  commencement  of  these  fore- 
closure proceedings,  in  188&,  the  complain- 
ant did  not  have  the  possession  of  tlie  note 
and  mortgage:  the  same  having  iMen  de- 
stroyed by  fire  in  April,  1886,  previous  to 
commencement  of  suit. 

Defendants  contend  that  the  decree  is  er- 
roneoiia  in  granting  costs  tocorapiainant,  for 
the  reason  that,  the  note  and  mortgage  be- 
ing lost  before  com|>liiinant  would  l>e  entitled 
to  costs,  a  bond  must  be  filed,  as  provided  by 
section  7519,  How.  St.    This  statute,  tiow- 
ever,  is  only  made  applicable  to  negotiable 
instruments  by  the  provisiona  of  the  preced- 
ing section.    The  note  in  controversy  here 
was  non-negotiable,  and  this  statute  has  no 
effect  upon  the  action  or  the  costs  to  be  re- 
covered.   The  note  and  mortgage  were  de- 
stroyed by  fifie.    This  fact  was  fully  estab- 
lished, and  the  complainant  had  the  ri^lit  to 
prove  their  contents  by  jiarol.    The  defend- 
ant contends  that  the  mort{i;agt!  only  had  one 
witness,  ami  was  therefore  not  entitled  to.rec- 
ord.    Tills  becomes  a  matter  of  no  impor- 
tance in  tlie  case.    It  appeara  that  the  mort- 
gage was  ret:ui'ded  at  the  office  of  the  regia- 
Ur  of  deeds  of  Schoolcraft  county.     A  certi- 
iied  copy  of  the  record  of  the  mortgage  was 
offered  in  evidence,  and  the  objection  made 


by  defendants  that  the  mortgage  was  not 
entitled  to  record  by  reason  of  liaving  only 
one  attesting  witness.  Complainant  then- 
made  proof  of  the  destruction  of  the  note  and 
mortgage  by  fire,  and  then  was  permitted  to- 
prove  their  contents  by  parol.  This  Waa 
competent  evidence,  and  the  foot  that  some 
evidence  was  made  or  iMerei  by  the  certified 
copy  of  the  record  is  of  no  moment  in  tb» 
ease.  The  defendant  Simon  Bonchard  him- 
self testified  to  the  contents,  and  there  is  no- 
contradiction  in  the  record  in  regard  to  them. 
Defendants'  counsel  also  contends  that 
William  Olmsted  kept  the  account  between 
himself  and  defendants  npon  his  books,  and 
that  the  whole  account  appeared  there,  and 
that  complainant  failed  to  prove  his  case,  in 
not  putting  these  books  iu  evidence.  This- 
is  not  so.  The  mortgage  and  note  were  jjiveD' 
for  the  sum  of  $600.  The  defendants  ac- 
knowledge the  correctness  of  this  indebted- 
ness, and  the  giving  of  the  note  and  mort- 
gage to  secure  the  indebtedness.  They  do 
not  claim  that  the  note  and  mortgagee  werfr 
ever  given  np  and  canceled,  but  insist  now 
that  payments  have  been  made  which  should 
cancel  them,  and  also  claim  a  set-off  against 
them  by  reason  of  the  breach  of  another  con- 
tract. The  burden  is  npon  the  defendants 
to  show  these  payments,  and  not  upon  the- 
complainant.  If  Olmsted's  books  would  have 
shown  payments,  the  defendants  could  hav» 
compelled  their  product'on,  or,  if  the  mor<>- 
gage  was  only  aecnrity  for  the  book-accounts,, 
the  burden  was  upon  the  defendants  to  show 
that  fact  Mr.  Olmsted  testified  tlnit  the 
consideration  of  the  note  and  mortgage  waa 
a  certain  indebtedness  from  Simon  Bouchard 
to  him,  and  for  the  payment  of  gill-uets,. 
which  he  ordered  at  that  time  for  Simon  Bou- 
chard, and  which  were  delivered  inthespring- 
of  1878,  and  tbtttsuch  indebtedness  amounted 
to  over  $600.  This  is  not  disputed  by  Mr. 
Bouchard.  Mr.  Boucliard  c-lainis,  however, 
that.when  the  mortgage  was  assigned  byOlm- 
sted  to  Mr.  Coon,  the  complainant,  he  was- 
owing  but  very  little  if  anything  on  tlie  same. 
Defendants  also  claim  that  in  1881  Olmsted 
requesteii  Bouchard  to  catch  fish  for  him  at 
the  mouth  of  the  ManisUque,  for  which  work 
Olmsted  agreed  to  pay  Bouchard  $2.50  a 
package,  Olmsted  furnishing  the  empty 
packages  and  salt;  that  under  this  arrange- 
ment Bouchard  earned  and  had  coming  to- 
him  frun>  Olmsted  over  $600  for  work  and 
labor.  Defendant  also  claims  tliat  he  lost 
quite  a  considerable  sniu  of  money  by  reason 
of  Olmsted  failing  to  come  for  the  fish- 
caught  by  him,  and  in  furnishing  salt  as- 
agreed,  so  that  many  of  the  fish  caught  be- 
came spoiled  and  worthless.  Some  otlier 
claims  of  set-oft  are  made  by  the  defendant. 
Defendant  Simon  Bouchard  was  examined 
as  a  witness,  and  gives  bis  version  of  this 
contract  with  Olmsted.  His  son  Geoi'ge- 
was  also  produced  as  a  witness,  and  gave  tes- 
timony tending  to  show  that  some  talk  was 
had  about  Olmsted  taking  the  catch  of  fish' 
that    season.     Mr.  Fred  M.  Olmsted  waa- 
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without  tfaem,  and  conrts  have  no  power  to 
make  new  with  for  testators,  and  disregard 
Buch  lawfal  conditions  as  they  impose.  No 
one  can  donbt  that  the  conditions  imposed 
here  were  lawful. 

We  have  no  means  of  knowing,  except  by 
the  will,  why  tiie  testator  chose  to  impose 
Uiese  conditions,  but  they  certainly  are  not 
frivolo«is.  The  plain  meaning  is  that,  in- 
stead of  creating  a  remainder  over  after  Lu- 
cindii's  de»th  in  favor  of  his  own  collatexal 
heirs  by  blood,  be  was  willing  to  select  as 
the  object  of  bis  bounty  a  particular  he^r  by 
adoption,  if  he  should  be  taken  into  his  sis- 
ter's care  so  young  and  raised  to  manhood 
so  exclusively  under  her  charge  that  he  should 
be  in  all  respects  the  same  in  family  surround- 
ings and  training  as  if  he  were  her  own  son. 
The  language  bears  no  otlier  meaning.  H« 
did  not  mean  to  give  the  property  to  defend- 
ant, except  as  an  adopted  kinsman  reared  in 
the  family.  It  was  not  as  defendant's  moth- 
er's son,  but  as  testator's  sister's  child  by 
nurture,  that  he  chose  to  benenthim;  and, 
as  a  minor  cannot  choose  for  himself,  it  was 
not  left  to  his  volition.  Neither  was  Lncin- 
da  authorized  to  waive  anything.  The  es- 
tate was  devised  over  to  others,  unless  these 
relations  in  fact  existed.  He  did  not  mean 
to  give  bis  propertyto  a  stranger  by  nurture, 
and  he  preferred  his  brothers  and  sister  and 
his  nephews  by  blood  to  any  but  an  adopted 
relative  so  nurtured  as  to  have  the  same  fam- 
ily attachments.  Such  a  condition  is  reason- 
able and  intelligible.  It  is  nlso  lawful,  and, 
being  lawful,  must  control  the  estate.  Courts 
have  not  ventured  to  substitute  their  own 
speculations  for  the  i-Ienrly  expressed  will  of 
the  testator,  nor  have  they  felt  authorized  to 
inquire  curiously  into  the  reasons  of  what  is 
not  ambiguous.  If  the  desired  result  does 
not  come  about,  we  are  only  concerned  with 
that  fact.  There  may  be  possible cxses  where 
conditions  merely  in  terrorem,  and  not  ac- 
companied by  bequests  or  devises  over,  have 
been  disregarded.  Even  those  have  always 
been  conditions  subsequent,  where  the  want 
of  a  bequest  over  has  indicated  that  no  for- 
feiture was  intended,  where  the  condition 
precedes  the  estate,  and  where  there  is  also  a 
devise  over  in  ease  of  failure,  there  is  no 
foundationfor  any  rule  disregarding  it.  The 
fact  that  the  conditional  beneficiary  is  not  in 
fault  for  non-performance  can  make  a  differ- 
ence. In  the  present  case  he  could  nut  have 
chosen  for  himself.  The  entire  condition 
was  to  be  performed  during  his  legal  inca- 
pacity; and  when  the  condition  is  one  of  fact, 
and  not  left  open  to  option  or  contingency, 
it  makes  no  difference  why  it  is  not  per- 
formed, when  the  only  right  that  the  devisee 
has  to  receive  any  bounty  from  the  estate  is 
found  in  the  words  of  the  will.  See  Co.  Litt. 
2066;  Roundel  v.  Currer,  2  Brown,  Oh.  c. 
67;  Boyce  v.  Boyce,  16  Sim.  476;  Hodge's 
Li^acy,  L.  R.  16  £q.  92;  Powell  v.  Rawle, 
L.  R.  IS  £q.  243;  Astley  v.  Earl  of  Essex, 
Id.  290;  Bertie  v.  Falkland,  1  Salk.  231,  2 
Vera.  3S8.    The  decree  should  have  been  for 


compl.iinant.    It  must  be  reversed,  and  a  de- 
cree rendered  here  in  accordance  with  th« 
prayer  of  the  bill,  with  costs  of  both  courts. 
The  other  Justices  concurred. 


Derbtsbirb  ».  Stkicki-and. 
(Supreme  Court  of  JIffchii/an.    April  19,  1889.) 

EZCHANOB— AOKEEMEST  TOK  SeODRITT — ^HlSTA.KB. 

Plaintiff  exchaneed  laads  with  defendant  on  the 
assumption  that  the  pieces  of  property  unincum- 
bered were  of  equal  value,  but  there  were  mort- 
nges  on  both  pieces,  and  the  mortgage  on  the  de- 
fendant's land  exceeded  in  amount  tbe  incum- 
brance on  the  plaintiff's  property  by  about  t(MX). 
The  plaintiff  alleged  that  the  defendant  agreed  to 
secure  her  against  the  payment  of  suota  exceaa, 
but  that,  through  mistake  or  fraud,  no  provision 
was  made  for  such  security  in  the  deed  executed 
by  the  defendant.  The  defendant  denied  that  he 
was  to  give  such  security.  Held,  that  the  finding 
of  the  trial  court  that  there  was  such  an  agree- 
ment was  justified. 

Appeal  from  circuit  court,  Eaton  county; 
Hooker,  Judge. 

Action  by  Jane  E.  Derbyshire  against 
Sarah  A.  Strickland,  to  compel  the  specific 
performance  of  a  verbal  contract  to  give  se- 
curity on  the  exchange  of  lands.  Judgment 
was  given  for  plaintiff,  and  defendunt  ap- 
peals. 

H.  J.  Pattenon,  for  appellant.  McPeek 
dk  Clarke,  for  appellee. 

Campbell,  J.  This  suit  in  equity  was 
brought  to  procure  relief  for  the  omission, 
either  by  frand  or  mistake,  to  provide  secu- 
rity for  complainant  for  part  of  the  consider- 
ation of  an  exchange  of  lands.  As  the  case 
depends  chiefly  on  facts,  an  extended  refer- 
ence to  the  conflicting  testimony  is  not  need- 
ed. In  November,  1886,  complainant,  who 
owned  an  hotel  property  at  Grand  Ledge 
worth  »bout  S4,000,  and  subject  to  a  mortgage 
of  about  96'50,  made  a  bargain  to  exchange  it 
for  a  farm  owned  by  defendant,  which  was 
subject  to  a  mortgage  of  91,800  in  form,  but 
reduced  by  payment  to  not  far  from  $1,500. 
The  exchange  was  made  on  the  assumption 
that  each  piece  of  property,  unincumbered, 
WHS  of  the  same  value  as  the  other,  so  that  a 
balance  of  not  far  from  (900  was  to  be  made 
good  to  complainant  for  thn  difference  be- 
tween the  mortgages.  When  the  papers  were 
completed,  complainant,  who  seems  to  have 
been  in  some  trouble  from  a  recent  bereav»- 
ment,  did  not  scrutinize  the  papers  drawn, 
and  put  the  deed  make  by  defendant  in  the 
hands  of  defendant's  husband  for  record, 
and  did  not  actually  And  out  that  defendant 
had  not  secured  her  against  the  excess  in  tite 
farm  mortgage  until  some  time  had  elapsed. 
Defendant  then  refused  to  give  security,  and 
this  bill  was  flled  to  compel  it.  Complain- 
ant's claim  is  that  the  security  was  to  have 
the  opentionof  a  purchase-money  lien  on  the 
hotel  property.  Defendant  in  her  answer 
denied  that  she  agreed  to  pay  or  secure  the 
difference,  and  claims  that  by  reason  of  cer- 
tain deficiencies  in  the  hotel  tlie  arrangement 
was  made  to  exchange  tbe  two  paniels  as  in- 
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rumbered,  and  not  as  unincambered.  TLia 
daim,  however,  is  not  sustained  by  her  tes- 
timony, although  site  does  not  admit  tliat  tUe 
difference  waa  to  be  secured.  The  testimony 
on  complainant 'a  part  is  poaltive  in  favor  of 
the  clajjoa  that  security  was  to  be  given,  and, 
as  there  ia  no  probability  that  in  such  a  trans- 
action any  one  of  good  sense  would  leave  so 
cunaiderable  a  part  of  the  consideration  with- 
out security,  we  have  no  doubt  that  the  court 
below  found  correctly  that  such  was  the 
agreement.  The  decree  appears  to  be  in  hc- 
ourdance  with  the  equities,  and  we  are  not 
prepared  to  liold  that  the  circumstances  would 
not  have  justified  the  recognition  of  a  ven- 
dor's lien.  But  we  need  not  decide  this,  be- 
cause, in  onr  opinion,  the  facts  justify  the 
requirement  of  an  express  aecnrity.  Tlie  de- 
cree lunst  be  affirmed,  with  costa.  The  other 
Justices  concurred. 


PEABBAU.  v.   BOABO    of    SUPKBViaOBS    OF 

Eaton  Ck>UMTT. 
(Supreme  Ctmrt  of  MIeMaan.     April  19,  1889.) 

Hioa  WATS — DiSCOHTrNUANCB — COMPBJISATIOK. 

The  benefits  to  be  received  by  a  person  whose 
land  is  taken  for  a  public  road  are  a  part  of  the 
consideratioD  for  the  release  or  condemnaUon  of 
the  land:  and  such  benefits  are  as  much  his  prop- 
erty as  the  land  Itself,  and  the  state  cannot  deprive 
him  at  them,  by  subsequently  discontinuing  the 
road,  without  compensatinR  him  therefor  in  the 
manner  provided  by  the  constitution  in  oasea  where 
private  property  is  taken  for  public  use. 

Certiorari,  on  the  petition  of  Boxie  A. 
Pearsall.  to  review  the  proceedings  of  the 
board  of  supervisoiB  of  the  county  of  Eaton 
in  discontinuiuif  a  highway. 

Alejcander  A  Pattermn,  for  petitioner. 
Huggett  dt  Smith,  tor  respondent. 

SHcawooD,  C.  J.  The  object  of  this  suit 
is  to  reverse  the  action  of  the  board  of  su- 
pervisors in  discontinuing  a  highway  known 
as  the  "Allegan  und  Lansing  titate  Uood." 
Mrs.  Pearsall,  the  petitioner,  owns  80  acres 
of  land  in  the  township  of  Oneida,  in  the 
county  of  Eaton,  and  which  constitutes  her 
farm  upon  wbicli  she  resides  and  caiTies  on 
farming.  Her  house  and  ol  her  buildings  are 
located  on  the  said  state  >  oad,  the  house  being 
on  one  aide  of  the  road,  and  the  bam  upon  the 
other,  and  tbe  road  runs  diagonally  across  the 
nurtb  end  of  the  80  acres  in  a  soutli- westerly 
direction.  Mrs.  Pearsall  states  in  her  peti- 
tion for  the  writ  that  the  road  sought  to  be 
diseuutinued  by  tlie  board  of  supervisors  has 
been  located  and  used  where  it  now  runs  for 
more  tlian  40  years,  and  ita  discontinuance 
will  deprive  her  of  access  to  any  highway; 
tliat  Iter  orchard  and  other  improvements 
about  her  house  upon  the  faim  have  been 
made  near  said  road;  and  that  its  discontinu- 
ance will  greatly  inconvenience  her  in  work- 
ing the  farm,  and  lessen  the  value  of  her 
property;  and  she  asks  a  review  of  the  pro- 
ceedings of  tbe  board  of  supervisors  by  which 
tbe  discontinuance  now  uluinied  has  been  ef- 
fected.    Similar  action   was  taken    by   tiie 


board  of  supervisors  last  year,  and  brought 
nuder  review  before  this  court  at  its  last  Uo- 
tober  term,  und  the  proceedings  were  quashed. 
See  39  N.  W.  Bep.  .578.  The  constitutional 
question  was  not  then  considered.  In  this 
ease  the  proceeding  seems  to  have  been  re* 
newed  in  substantially  the  same  form  and 
manner  as  before.  The  constitutional  objec- 
tion, however,  to  the  action  of  the  board  is 
the  only  one  argued,  and  now  relied  on  foi 
reversed.  It  is  not  pretended  but  that  Mrs. 
Pearsall  has  acquired  valuable  rights  in  tbe 
location  and  use  of  the  road  where  it  now 
runs;  that  her  property  will  be  coQsiderably 
lessened  in  value  if  the  road  is  discontinued. 
It  is  claimed  by  Mrs.  Pearsall  tliat  she  liad 
no  notice  of  the  intention  of  the  board  to 
take  any  action  in  the  premises,  or  that  the 
subject  was  before  it  for  consideration  until 
after  tlie  resolution  had  been  passed  by  tlte 
Isoard  discontinuing  the  road.  Counsel  for 
Mrs.  Pearsall  claim  that  she  was  entitled  to 
such  notice,  and  shuuld  have  been  allowed 
the  privilege  of  a  hearing  upon  the  subject, 
and  that  she  sliould  have  been  allowed  the 
damages  she  sustained  in  taking  away  her 
property,  and  tbe  ascertainment  thereof  by 
a  jury  of  12  men  before  the  discontinuance 
could  be  lawfully  made,  and  tliat  the  law  un- 
der which  the  board  acted  providing  for 
neither  is  unconstitutional.  I  have  no  doubt 
but  that  the  position  of  her  counsel  is  correct. 
Tbe  benefits  to  l>e  received  by  a  person  whose 
land  is  taken  by  tbe  public  for  a  road  are  a 
part  of  the  consideration  for  the  release  of 
the  land,  or  its  condemnation  for  a  road,  and 
when  once  vested  in  him,  or  he  becomes  en- 
titled thereto,  they  are  as  much  bis  property 
as  tlie  land  itself,  and  neither  the  state  nor 
any  of  its  subordinate  agencies  can  deprivv 
him  of  tliem,  except  in  the  manner  pointed 
out  by  the  constitution,  and  that  has  not  been  ' 
done  in  this  case.  Notice,  finding  of  publio 
necessity  for  taking,  and  compensation  as- 
certained by  jury,  and  made,  are  wanting, 
and  without  these  the  proceedings  are  void. 
The  value  of  Mrs.  Pearsall' a  pi-operty  may 
have  become  very  greatly  enhanced  by  the 
location  of  her  buildings  and  orchard  where 
they  are  now  situate,  upon  this  road.  Of 
this  enhanced  value  she  may  become  com- 
pletely deprived  by  taking  up  this  road,  and, 
if  so,  she  will  be  deprived  of  her  property  to 
that  extent,  and  it  will  have  been  taken  from 
her  by  the  autliorlties  for  public  use  and  ne- 
cessity. Certainly  on  no  other  ground  could 
she  be  deprived  of  such  property  rights. 
"The  constitutional  provision  is  adopted  for 
the  protection  of  and  security  to  tlie  riglits 
of  the  individual  as  against  the  government, " 
and  the  term  "taking"  should  not  be  used  in 
an  unreasonable  or  narrow  sense.  It  should 
not  be  limited  to  the  absolute  conversion  of 
property,  and  applied  to  land  only;  but  it 
should  include  cases  where  the  value  is  de- 
stroyed by  the  action  of  the  government,  or 
serious  injury  is  inllicted  to  the  property  it- 
self, or  exclusion  of  the  owner  from  its  en- 
joyment, or  from  any  of  tbe  appurtenances 

Digitized  by  VjOOQIC 


78 


KORTH WESTERN  REPORTER,  Vol,  42. 


(Micb. 


thereto.  In  either  of  these  cases  it  is  a  tak- 
ing within  the  meaning  ot  the  provision  of 
the  constitution.  "A  partial  destruction  or 
diminution  is  a  taking."  Mills,  Em.  Dom. 
§  80;  PumpeUy  v.  Green  Bay  Co.,  13  WalL 
177;  Cushman  v.  Smith,  84  Me.  247:  Grand 
Rapids  Co.  v.  Jarvis,  80  Mich.  808.  If  the 
public,  in  taking  any  action  which  becomes 
necessary  to  subserve  public  use,  and  Talna- 
ble  rif;hts  of  an  individual  are  interfered 
with,  and  damaged  or  destroyed,  be  is  en- 
titled to  tlie  compensation  which  the  con- 
stitution gives  therefor,  and  such  damage  or 
destruction  must  be  regarded  as  a  "taking." 
The  statute  of  1879,  at  page  185,  recognizes 
the  right  of  Mrs.  Peursall  to  her  damages  in 
this  case,  and  has  undertaken  to  provide  a 
mode  for  obtaining  them,  but  it  is  not  the 
one  authorized  by  the  constitution.  The  pro- 
ceedings of  the  board  of  supervisors  were  un- 
authorized, and  m  ust  be  quashed.  The  other 
Justices  concurred. 


Pangborn  v.  Ruemknapp. 

(Supreme  Court  of  Michigan.    April  19,  1889.) 

Reflstin — Etidbncb — Fbadd. 

1.  Plaintiff  owned  a  horse,  which  his  brother 
sold  as  his  own  to  defendant  and  assigned  the  note 
taken  in  payment  to  plaintiS,  who  hroaght  replev- 
in on  the  ground  of  misrepresentations  as  to  the 
property  of  the  sureties  on  the  note.  Held,  that 
plaintiff  could  rely  on  these  representations,  and 
could  show  what  was  done  at  the  sale,  and  what 
was  said  by  the  seller  and  by  defendant,  and  for 
whom  the  seller  was  aoting  at  the  sale. 

2.  Plaintiff,  by  standing  Dy  and  permitting  the 
•ale,  is  estopped  from  dispating  the  aathonty  of 
the  seller,  but  not  from  taking  the  bargain,  and 
rescinding  it  for  fraud  of  the  purchaser. 

8.  Defendant  was  not  informed  that  plaintiff 
was  the  owner  of  the  horse  at  the  time  of  sale. 
The  representation  relied  on  to  rescind  the  contract 
was  that  one  of  the  sureties  owned  unincumbered 
property,  which  was  in  fact  incumbered,  and  the 
evidence  was  conflicting  as  to  whether  the  sureties 
bad  property  whiuh  could  be  reached.  The  seller 
of  the  horse  had  indorsed  the  note,  however,  and 
his  financial  condition  was  not  shown.  There  was 
testimony  that  defendant  bad  said  that  the  note 
was  "  no  good. "  Held,  thatdefendant  was  entitled 
to  a  tender  of  the  note  and  demand  for  (he  horse 
before  replevin  \sy  plaintiff. 

Appeal  from  circuit  court,  Huron  county; 
Watson  Beach,  Judge. 

ElhridgeF.  Bacon,  for  appellant.  Hiram 
L.  Chipmun  and  Q.  A.  Smith,  for  appellee. 

Morse,  J.  This  is  an  action  in  replevin, 
brought  in  tlie  circuit  court  for  the  county  of 
Uuron,  to  recover  the  possession  of  a  horse. 
Verdict  and  judgment  for  plaintiff.  The  un- 
disputed facts  are  as  follows:  Henry  Pang- 
born,  a  brother  of  the  plaintiff,  held  an  auc- 
tion sale  of  property  ttelonging  to  Henry  in 
November,  1887.  Plaintiff  took  his  horse 
up  to  tlie  sale,  but  he  was  not  sold  at  auction. 
After  the  auction  on  the  same  day  Henry 
Pangborn  sold  the  horse  as  his  own  to  the  de- 
fendant, tailing  in  payment  therefor  a  prom- 
issory note  for  $150,  dated  November  8,  1887, 
and  payable  in  one  year,  with  interest  at  8 
per  cent,  until  paid.  The  note  was  signed  by 
the  defendant  as  maker,  and  by  William  Brug- 


man  and  George  Daffem  as  sureties  id  fact, 
though  as  the  note  appears  upon  its  face  all 
three  are  makers.  Henry  Pangborn  indorsed 
the  note  over  to  his  brother,  as  it  was  made 
payable  to  his  order.  The  terms  of  the  sale 
at  the  auction  were  12  months'  credit  on  good 
approved  notes.  Defendant  had  no  knowl- 
edge that  plaintiff  owned  the  horse  until  after 
it  was  replevied.  No  demand  was  ever 
made  upon  him  for  the  horse,  nor  was  the 
note  tendered  to  him  before  the  service  of  the 
writ.  It  is  stated  in  tlie  brief  of  the  plaintiff 
that  before  the  trial  of  the  cause  the  de- 
fendant demanded  the  note  of  plaintiff,  and 
it  was  given  up  to  him.  No  such  fact  ap- 
pears in  the  record.  It  seems,  however,  that 
on  the  trial  the  defendant  iiad  tlie  note  in  hi» 
possession,  and  offered  it  in  evidence.  The 
dispute  as  to  the  facts  in  the  case  is  tbisr 
The  plaintiff  claims  that  defendant  represent- 
ed  to  his  brother  Henry,  who  was  selling  the 
horse,  that  William  Brugman,  who  signed 
the  note  with  defendant,  owned  120  acres  of 
land  well  improved  and  unincumbered,  and 
that  Henry  sold  the  horse,  and  took  the  note 
relying  on  this  representation.  The  defend- 
ant denies  that  any  such  representation  whs 
made.  He  testifles  that  Brngmiin  told  Henrji 
Pangborn  that  he  had  120  acres  of  land,  but 
that  he  did  not  tell  him  there  was  no  incum- 
brance upon  it.  Brugman  also  testifies  that 
they  both  told  Henry  Pangborn  that,  if  he 
thought  the  note  was  not  good,  he  could  go 
and  ask  Major  Cooper  about  it,  and  if  he  was 
not  satisfied  they  would  give  him  another 
surely  upon  it.  Plaintiff  testified  that  be 
could  not  dispose  of  the  note,  and  that  de- 
fendant said  in  Chipraan's  offlcp,  after  the- 
horse  was  replevied,  that  the  note  was  "no 
good. "  Defendant  denied  making  this  state- 
ment. 

It  was  conceded  on  the  trial  that  William 
Brugman  was  the  owner  of  120  acres  of  land 
in  the  township  of  Sherman,  Huron  county, 
and  that  there  was  a  moi-tgiige  upon  it  dated 
February  28,  1884,  for  $575.  Brugman  tes- 
tified that  this  land  was  worth  $2,000,  and 
that  he  had  upward  of  $500  personal  property 
clear  of  mortgages,  and  that  he  owned  beside- 
the  mortgage  and  this  note  but  $65.  George- 
Duffern  corroborated  Brugman  as  to  the 
value  of  his  land  and  personal  property.  Tlie- 
court  instructed  the  Jury  that,  if  they  found 
the  representation  to  have  been  made  a» 
claimed  by  plaintiff,  and  the  representation- 
was  not  true,  and  the  plaintiff  liad  been  in- 
jured by  such  false  representation  that  tlie- 
land  was  not  incumbered, — "that  is,  that 
the  note  given  is  not  good  and  collectible,  or 
that  the  chances  are  unfavorable  for  collec- 
tion,"— the  plaintiff  could  recover,  and  no- 
demand  was  necessary  l>efore  suit  brought. 
"The  plaintiff  was  dealing  for  a  good  piece 
of  paper,  and  if  you  find  the  representations 
were  made,  and  that  they  were  false,  and 
that  the  ni>te  in  consequence  was  not  good  or 
ample  security  for  the  payment  of  the  pur- 
chase price  of  the  horse,  you  will  find  for  tl>e 
plaintiff." 
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The  defendant  objected  to  the  statement 
»f  Ilenry  Fftngborn  as  to  what  was  done  at 
the  sale,  and  what  was  said  by  him  and  the 
defendant,  and  whom  he  whs  acting  tor  in 
the  sale  of  the  borae.  We  think  the  evidence 
waa  oompeteot,  and  tliat  the  plaintiff  can 
step  into  the  shoes  of  Henry  as  far  as  the 
•ale  is  concerned,  and  rely  upon  the  repre- 
sentation made,  if  any,  by  the  defendant  in 
regard  to  the  note,  and  the  Qnancial  ability 
of  Brugman. 

He  would  be  estopped  from  qnestioning 
the  authority  of  Henry  to  make  the  sale,  and 
would  be  bound  by  it  the  same  as  Henry,  be- 
cause he  stood  by  and  permitted  Henry  to 
sell  tbe  horse  as  his  own;  but  he  is  not  de- 
barred by  this  act  from  taking  tbe  bargain 
as  Henry  made  it,  and  rescinding  the  same 
for  fraud,  if  any  was  perpetrated  by  the  de- 
fendant. 

But  a  very  serious  question  arises  upon 
this  record  as  to  tbe  right  of  the  plaintiff  to 
take  this  horse  upon  replevin  without  ever 
disclosing  his  ownership  to  the  defendant,  or 
demanding  tbe  horse  of  him,  and  without 
tendering  back  to  the  defendant  the  note,  or 
demanding  pay  or  additional  security  upon 
it.    This  suit  was  commenced  November  11, 
1887,  three  days  after  the  note  was  given. 
The  only  evidence  to  show  that  the  note  was 
worthless,  which  tbe  plaintiff  acted  upon  be- 
fore bringing  suit,  was  that  he  was  unable 
to  dispose  of  it  within  those  three  days;  and 
the  only  testimony  in  addition  to  this  upon 
the  trial  was  tliat  the  defendant  said,  after 
the  suit  was  brought,  that  the  note  was  "  no 
good,"  which  the  defendant  denies  saying; 
and  that  liuemenapp  and  Duffern  had  no 
property  not  exempt  from  execution.    Tbe 
undisputed  testimony  of  Brugman  and  Duf- 
fern  showed  that  the  former  had  plenty  of 
property  out  of  which  the  amount  of  the  note 
could  have  been  made,  if  it  had  then  been 
du&     The  note  waa  not  worthless.    It  evi- 
dently bad  some  value,  and,  as  far  as  tbe 
plaintiff  waa  concerned,  it  was  indorsed  by 
his  brother  Henry,  whose  financial  condition 
does  not  appear  in  the  record.     The  counsel 
for  plaintiff  argues  upon  the  supposition  that 
the  note  was  worthless,  and  therefore  a  ten- 
der of  the  same  on  the  trial  would  have  been 
sulBcient  under  the  authorities  in  this  state, 
(see  Dayton  v.  Monroe,  47  Mich.  194,  10  N. 
W.  Rep.  196;  Stubly  v.  Beachboard,  86  N. 
W.  Kep.  192-199;)  and  that  the  defendant 
had  the  note  upon  the  trial,  and  actually  re- 
ceived it  before  tbe  trial,  but  after  the  writ 
of  replevin  was  served.    But  the  court  did 
not  treat  the  note  as  worthless,  as  it  could 
not  well  ba  so  treated  in  tbe  light  of  the  tes- 
timony in  the  casa    The  jury  were  instruct- 
ed that  if  they  found  the  chances  unfavor- 
able for  collection  they  must  Bnd  for  the 
plaintiff  if  tbe  false  representations  were 
made  as  claimed.    Although  a  sale  of  prop- 
erty may  be  induced  by  fraud,  the  contract 
is  not,  therefore,  void,  but  only  voidable,  at 
tbe  option  of  the  seller.   In  this  case  the  only 
false  represoatation  established  was  that  the 


land  of  Brugman  was  not  incumbered,  wlien 
in  fact  there  was  a  mortgage  of  $575  upon- 
it.  It  cannot  be  doubted  that,  notwith- 
standing this  false  representation,  the  plain- 
tiff would  have  had  the  right  to  have  ratified 
the  sale,  and  collected  the  note,  had  he  de- 
sired to  do  so.  If  the  defendant  had  ex- 
changed property  for  the  horse  in  question, 
it  is  clear  that  the  plaintiff  could  not  have 
replevied  the  horse  without  a  tender  back  t» 
the  defendant  of  such  pr'operty.  If  the  plain- 
tiff elects  to  rescind  tbe  contract,  he  must  do 
so  altogether.  He  cannot  retain  what  he 
has  received,  and  claim  what  he  exchanged  for 
it  also.  In  such  a  contract,  the  title  to  the 
property  passes  to  the  vendee,  subject  to  the 
right  of  the  vendor,  upon  discovering  the 
fraud,  to  elect  wlietlier  he  will  rescind  the 
contract  by  returning  or  offering  to  return 
whatever  of  value  he  may  have  received  and 
reclaim  bis  property,  or  whether  he  will  re- 
tain the  consideration,  and  treat  the  bargain 
as  subsisting.  Until  he  makes  such  election 
the  contract  continues,  and  the  title  to  th» 
property  remains  in  the  purchaser.  Wilbur 
V.  Flood,  16  Mich.  40;  Moriarty  v.Stofleran, 
89  111.  528;  Thompson  v.  Peck,  (Ind.)  18  N- 
E.  Rep.  16;  Powers  v.  Benedict,  88  N.  T 
605;  Farwell  v.  Hanchett,  (III.)  9  N.  E.  Rep, 
58;  Wells,  Rep.  §  331;  2  Pare.  Cont.  780. 
If  the  vendor  has  received  nothing  of  value, 
there  is  nothing  to  return,  and  the  bringing 
of  the  suit  is  a  sufficient  disalHrmance  of  the 
contract.  If,  therefore,  tbe  note  taken  upon 
such  a  sale  is  worthless,  a  tender  upon  the 
trial  in  court  has  been  held  sufficient.  But 
in  this  case  I  tiiink  the  defendant  was  enti- 
tled to  have  a  tender  of  the  note  made  to  him, 
and  a  demand  for  the  horse,  before  replevin 
could  be  maintained.  There  is  no  good  rea- 
son why  he  should  be  pnt  to  the  expense  of 
costs  in  the  issuing  and  service  of  a  writ  of 
replevin  by  one  who  was  a  stranger  to  him 
as  fur  as  this  sale  was  concerned,  without  an 
opportunity  to  make  tbe  note  good,  to  pay 
it,  or  to  deliver  up  the  horse,  and  take  his- 
note  back  without  suit.  The  judgment  of 
the  court  below  will  be  reversed,  and  a  new 
trial  granted,  with  costs  to  the  defendant. 
The  other  justices  concurred. 


St.  Paul  &  8.  C.  R.  Co.  v.  Robinson,  Coun- 
ty Auditor,  et  al. 
(Supreme  Covrt  of  Minnesota.    April  It,  1889.) 
Railkoad  Compahi«8— Taxation— Res  Amcdi- 

OATA. 

1.  Tba  facts  found  by  the  trial  court,  oonstrued- 
in  connection  with  the  written  Instrument  set  forth 
in  the  complaint,  held,  to  bring  this  case  within 
the  rule  laid  down  in  the  case  of  plaintiff  v.  Mo- 
Donald,  84  Uinn.  182,  25  N.  W.  Bep.  57,  and  the 
lands  In  controversy  are  accordingly  subject  tO' 
taxation  under  Laws  1865,  c.  15,  |  5. 

2.  Held,  also,  that  the  defendant  in  this  action 
is  not  estopped  by  the  judgment  in  the  case  re- 
ferred to  from  setting  up  tne  tacts  relied  on  as  » 
defense  and  from  litigating  the  case  on  its  merits. 

(SyllaJms  by  the  Court.) 
Appeal  from  district  court,  Cottonwood* 
county;  Perkins,  Judge. 
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Daniel  Rohrer  and  Cole,  Bramhall  A  3ior- 
rU,  for  appellant.  J.  Q.  Riding.  T.  J. 
Knox,  F.  F.  Livermon,  and  Motes  B.  Clapp, 
Atty.  G«n.,  for  respondents. 

Vandebburgii,  J.  A  similar  action  was 
tirouglit  by  the  plaintiff  against  McDonald, 
jiuditor  of  Hennepin  county,  which  was 
considered  by  this  court  on  appeal,  and  re- 
ported In  34  Minn,  182,  25  N.  W.  Rep.  57. 
Reference  is  made  to  the  opinion  in  that  case 
for  a  statement  of  the  substance  of  the  con- 
4;roversy,  which  involves  the  construction  of 
tiie  contract  in  question  made  by  the  plain- 
tiff for  the  benefit  of  its  stockholders,  tlieex- 
•ecution  of  which,  it  is  claimed  by  the  defend- 
ant, has  operated  to  separate  the  lands  sub- 
ject thereto  from  the  body  of  plaintiff's  land 
^rant,  and  to  transfer  the  equitable  title  and 
beneficial  interest  therein  to  the  stocJchold- 
«rs,  who  Hre  m.ide  the  beneficiaries  under 
-such  contract.  Tlie  contention  of  the  defend- 
ant is  that  these  lands  are  by  virtue  of  such 
-contract  subject  to  taxation,  under  Laws  1865, 
■c.  15.  §  5.  In  that  case  it  was  held  that  the 
form  of  the  written  instrument  in  question 
was  not  decisive  of  Its  nature  and  legal  effect, 
which  might  depend  upon  the  determination 
<of  certain  material  issues  of  fact  raised  by 
<the  pleadings.  No  question  in  respect  to  the 
validity  of  such  instrument,  wlietber  it  be 
denominated  a  trust  or  a  contract,  is  raised, 
nor  is  it  disputed  that  it  might  be  construed 
to  be  a  mortgage  or  security  for  the  obliga- 
tions of  the  company,  of  whatever  form,  if 
such  was  its  real  cliHracter.  A  new  tri^  was 
ordered  in  the  action  referred  to.  because  tlie 
reciord  did  not  suppoi-t  the  findings  of  the 
trial  court  upon  material  questions  of  fact 
necessary  to  bie  considered  in  determining  the 
legal  character  of  the  obligation,  and  the  pur- 
pose of  the  plaintiff  in  entering  into  it;  in 
other  words,  the  real  nature  of  the  tranSiic- 
tion.  Among  the  questions  which  the  court 
deemed  material  was  that  ot  the  alleged  in- 
-debtednesB  of  the  corporation,  and  the  value 
of  the  land  selected  and  designated  to  be  ap- 
plied or  dispo.-ied  of  in  pursuance  of  the  terms 
of  the  contract. 

•In  the  case  at  bar  the  findings  of  the  court 
«mbrace  all  the  facts  necessary  for  a  full  and 
final  determination  of  the  cnse  on  its  merits. 

The  issuance  of  the  so-called  "special  stock" 
to  the  common  stockholders  of  the  company 
was  a  substantive  part  of  the  agreement,  the 
object  of  which,  we  think,  is  shown  by  the 
record  in  this  case  to  be  the  distribution  of 
the  lands,  or  their  proceeds,  among  them  in 
the  manner  thereby  provided.  The  first  sec- 
tion recites  that  the  stock  was  issued  for  the 
purpose  of  providing  the  means  of  paying 
the  debts  of  the  company  incurred  in  the  con- 
struction of  its  railroad  from  St.  Paul  to  St. 
James.  It  is  designated  "special  land  stock, " 
and  gave  the  holder  no  rights  in  the  corpo- 
rate property  or  management,  but  simply  en- 
titled him  to  his  proportionate  share  and  in- 
terest, to  the  amount  of  the  face  value  there- 
of, in  the  proceeds  of  the  lands  set  apart  to  be 


disposed  of  for  the  benefit  of  all  the  hdders, 
and  to  be  distributed  among  them.  By  sec- 
tion 6  it  is  provided  as  follows:  "in  consid- 
eration that  the  stockholders  of  the  St.  Paul 
&  Sioux  City  R.  R.  Company  have  purchased 
and  paid  for  the  special  stock  herei  n  provid- 
ed, said  company  covenants  and  agrees  with 
Wm.  R.  Marsliall,  as  trustee  for  all  thelioid- 
ers  of  stock  issued  in  pursuance  hereof,  that 
the  lands  granted  by  congress  to  aid  in  the 
construction  of  the  com])any's  road,  to  the 
extent  and  quantity  of  400,000  acrfs,  are 
hereby  set  apart  and  specially  appropriated  to 
the  payment  of  dividends  and  tlie  final  ex- 
tinction and  payment  of  the  full  parvalaeof 
the  stock  issued  under  this  agreement;  and, 
to  more  fully  secure  the  appropriation  of  said 
lands  to  that  purpose,  said  company  agrees 
to  make  and  deliver  herewith  to  £lias  F. 
Drake  an  irrevocable  power  of  attorney,  au- 
thorizing said  Drake,  in  the  name  of  said 
company,  as  attorney  in  fact,  to  contract, 
sell,  and  convey  any  or  all  of  said  lands  at 
his  discretion,  and  apply  the  proceeds  to  the 
payment  of  dividends  due  on  said  stock,  and 
the  excess  to  the  liquidation  and  reduction 
of  the  principal  thereof,  as  herein  provided, 
to  be  appropriated  ratiibly  on  soeh  stock. " 
The  decision  and  findings  of  the  trial  court 
aflBi-ra,  upon  sntficieat  evidence,  so  that  they 
cannot  be  questioned  here,  that,  notwith- 
standing the  recitals  in  the  agreement,  which 
appear  therefrom  to  be  untrne,  there  was  in 
fact  no  indebtedness  due  to  the  stockhold- 
ers from  the  company,  and-no  indebtedness 
or  obligation  was  secured,  or  intended  to  be 
secured  or  provided  for.  by  the  issuance  of 
the  stock;  nor  was  it  issued  to  raise  oioney 
or  to  provide  means  for  the  payment  of  the 
debts  of  the  company:  nor  was  it  sold  to 
them, — but  the  wlvole amount (24,000 shares) 
was  delivered  to  the  stockholders  at  the  rate 
of  $1  per  share  of  $100,  which  charge  is 
found  to  have  been  imposed  and  paid  to  de- 
fray the  expenses  incident  to  the  trust,  and 
as  a  mere  nominal  consideration.  As  found 
by  the  court,  the  truth  appears  to  be  that  the 
common  stock  had  not  up  to  the  time  of  the 
date  of  the  agreement  proved  a  profitable  in- 
vestment, and  that  by  the  construction  of  the 
portion  of  the  road  built,  the  oompany  had 
earned  the  lands,  and  that  400,000  acres  tiiere- 
of  might  properly  and  equitably  be  distributed 
among  the  stockholders,  in  justice  to  them; 
and  such  a  dividend,  in  conformity  with  the 
terms  of  the  agreement,  would  not  interfere 
with  the  security  of  the  creditors  or  the  suc- 
cess of  the  enterprise.  As  thi^re  was  no  one 
else  to  complain,  it  was  a  matter  that  con- 
cerned the  stockholders  alone.  It  will  l>e 
observed  that  by  section  3  of  the  contract  tlie 
holders  of  the  common  stock  are  to  receive 
one  share  of  the  special  stock  for  each  share 
of  the  common  stock,  thus  duplicating  the 
latter.  In  this  contract  the  lands  were  esti- 
mated at  96  per  acre,  so  that  the  value  there- 
of, as  so  estimated,  corresponded  to  the  face 
value  of  the  24.000  shares  of  the  stock,  and 
the  amount  of  land  and  stock  was  adjusted 
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on  tliat  Itasis.  The  agr«ement  also  provided 
for  dividends  at  tlie  i-ate  uf  7  per  ct^nt.  pir 
annum  &am  the  current  sales.  The  eleventh 
section  declares  "the  intent  of  the  agreement 
to  l>e  that  B{>ecial  stocli  shall  be  issued  to  the 
amount  of  •2,400,000,  based  on  400,000  acres 
of  land,  which  are  to  be  set  apart  specially, 
by  deaeriptioo,  as  soon  as  convenient,  utkl 
sold  bj  the  attorney  in  fact  as  trustee,  under 
tlie  direction  of  the  board  of  directors  of  the 
St.  Paul  A)  Sioux  City  R.  R.  Co.,  or  the  trus- 
tees who  may  be  chosen  by  the  holders  of 
the  special  stock,  as  hereinbefore  provided, 
the  proceeds  to  be  applied  to  pay  dividends, 
and  the  surpltM  from  time  to  time  to  be  dis- 
tributed to  pay  the  principal  of  said  stock, 
and  that  the  iKklders  of  said  stock  shall  never 
be  entitled  to  any  dividend  or  interest  in  the 
property  la  the  possession  of  the  company, 
except  as  arises  from  the  isnds  herein  set 
apart  for  that  purpose. "  And  the  lands  were 
Bocordiogly  so  speoiflicaily  set  apart  and  des- 
ignated, and  the  paioels  described  inthecom- 
plaiat  and  in  controversy  here  ace  part  of  the 
same,  still  remaining  unseed. 

The  so«RUed  "stockholders"  weve  pradi- 
caliy  given  ciMDplete  control  of  the  propei-ty; 
that  M  to  say,  they  were  auth«rtoed  to  el^ 
trustees  at  any  time,  who  "  might  at  pieasare 
reaoove  any  and  all  officers,  agents,  and  serv- 
ants employed  in  and  about  tl>e  management 
of  said  lands  or  property,  and  appoint  others; 
aiflo  remove  said  land  trustee  and  attorney  in 
fact,  and  appoint  others."  Tbay  were  also 
empowered  "to  control  and  direct  the  attor- 
ney in  fiKt  as  to  the  price  and  manner  of  seU- 
ing,  end  generally  to  do  all  such  acts  as  the 
owner  of  the  sane  might  do."  Until  "snch 
time  as  the  fcolden  of  said  epeeial  stock  shall 
ehooae  a  board  of  trustees,  the  board  of  dl- 
rwtore  of  the  St.  Paul  &  Sioux  aty  R.  li. 
Co.  ahaU  have  power  to  do  all  the  things 
pertaining  to  the  duties  of  sucb  trustees. " 
ProTision  was  also  made  for  raehanglng 
stock  for  lands  upon  terma  consistent  with 
Uie  comaaon  rights  of  the  stockholders.  In 
lAber  words  tbe  stockholders,  through  the 
trustees,  were  invested  with  full  disposing 
power,  aad  eould.  through  the  attorney  In 
fact,  whose  authority  the  cempany  could  not 
revoke,  transfer  the  title  to  the  lands;  and, 
in  ease  of  a  failure  to  appoint  trustees,  the 
directors  of  the  company  were  invested  with 
like  powers,  and  in  the  execution  tt>ei-eof  were 
not  acting  as  offleers  of  the  company,  but 
as  trustees  «f  the  special  stockholders,  and 
the  company  simply  lield  the  bare  legal  title, 
without  any  power  to  interfere  with  the  dis- 
position ttwreof  by  such  trustees  in  the  law- 
fal  exendse  of  the  discretion  and  authority 
vested  in  them. 

The  ease  might  have  seemed  plainer  if  the 
lands  bad  actually  been  conveyed  to  the  trus- 
tees, but  in  its  legal  aspects  it  is  the  same. 
A  stockholder  is  not  by  virtue  of  that  relation 
a  creditor  of  the  corporation,  and  the  special 
eotlficates  issued  to  the  common  stockbold- 
en  in  this  instanue  simply  measured  the  in- 
temt  «C  each  in  the  lands,  and  represented 
v.42N.w.no.2— 6 


no  debt  or  obligntion  of  the  oompnny,  and 
secured  none,  and,  it  appears  by  the  findings, 
was  not  intended  to  secure  any,  and  gave 
them  no  corporate  rights  or  interest  what- 
ever. As  suggested  in  the  case  agninst  Mc- 
Donald, the  term  "stock,"  as  appl^  to  such 
certificates,  which  are  merely  evidence  of  the 
respective  interests  of  the  beneficiaries  in  the 
lands,  is  not,  strictly  speaidng,  a  proper  one. 
But  a  moment's  consideration  will  make  it 
clear  that  the  sclieme  adopted  was  the  only 
practicable  one  for  a  fair  and  equal  division  of 
the  lands  designated.  Agreat  number  of  par- 
cels of  wild  land,  lying  in  different  counties, 
of  unequal  values,  belonging  to  and  to  be 
distributed  among  a  large  number  of  persons 
having  unequal  interest,  ooukl  hardly  have 
been  partitioned  except  through  a  sale  tliere- 
of.  And  to  render  the  undivided  interests 
practically  availaUe  to  the  owners  pending 
the  sale  and  appropriation  of  the  proceeds, 
isertlficates,  by  whatever  name  called,  would 
naturally  and  properly  be  issued  to  tbwn. 

In  respect  to  tlie  amount  of  the  c^tal 
fund,  the  court  finds  that  the  value  of  tfae 
lands  embraced  in  the  trnst,  when  created, 
did  not,  on  the  avd'age,  exceed  05  per  acre, 
and  the  stock  was  worth  not  more  than  60  per 
ocsit.  of  its  face  value.  In  view  of  the  con- 
flicting evidence  upon  which  this  conclusion 
is  based,  the  extmt  of  the  plaintiff's  land 
grant,  and  the  amount  ot  unimproved  lands 
inviting  purchasers,  we  think  the  finding  sus- 
tained by  the  record,  and  that  the  estimate 
placed  by  the  company  upon  the  lands  all  or 
more  than  they  were  worth.  Sales  have  con- 
tinued from  year  to  year,  and  all  but  about 
0496,000  of  the  stook  has  been  retired,  lesT- 
Ing  about  83,000  acres  still  unsold.  The  rise 
in  value  has  been  iosufflcient  to  keep  the 
stock  from  becoming  greatly  diepreclated,  and 
the  dividends  have  been  only  padtially  pro- 
vided tor,  out  of  the  yearly  Sides.  There  has 
at  no  time  been  any  reaaouable  expectation 
of  any  residuary  interest  in  the  company. 

Upon  tt»e  whole  record,  and  oonstruing  the 
terms  of  tJlie  contract  with  the  evidence  and 
the  findings  of  the  court  hereinbefore  referred 
to,  we  think,  therefore,  the  furtlier  finding 
and  conclusion  of  the  trial  court  sustained, 
that  the  sole  purpose  of  the  execution  of  the 
eoiitrnct,  and  the  issuance  of  the  slock,  was 
to  appropriate  ail  the  lands  included  in  the 
trust,  and  to  transfer  the  entire  beneficial  in- 
teiesl  therein  to  the  stockholders  witliout  re- 
serve, notwithstanding  the  formal  provision 
for  a  resulting  interest  and  the  reservation  of 
an  option  for  a  redemption  of  the  lands  and  a 
discharge  of  the  trust  in  certain  contingen- 
cies; that  is  to  say,  by  the  terms  of  tlie  con- 
tract the  holders  of  the  stock  so  far  controlled 
the  appraisal  and  disposition  of  the  lands  as 
to  enable  them  to  deprive  the  corporation  of 
any  residuary  or  resulting  interest  therein, 
and  as  a  matter  of  fact,  it  was  not  the  pur- 
pose of  the  company,  in  devising  and  execut- 
ing this  scheme  for  the  benefit  of  the  stock- 
holders, to  retain  any  such  interest  or  any 
lieu  upon  the  lands.    The  real  nature  oC  the 
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transaction  is  tlieref  ore  apparent,  and  the  in- 
strumeut  will  not  be  held  to  be  a  mortgage. 
It  secures  no  debt  or  obligation,  or  the  per- 
formance of  any  act  or  duty. 

Upon  the  facts  found,  therefore,  this  case 
is  practically  determined  by  the  decision  in 
that  against  McDonald,  above  referred  to. 
We  hold,  then,  that  the  instrument  under 
consideration  is  in  the  nature  of  a  contract 
for  the  disposition  of  these  lands,  and  is  fair- 
ly within  the  provisions  of  chapter  15,  Laws 
1865,  §  5,  under  which  the  exempt  lands  of 
plaintiff  l)ecome  ttixable  after  they  are  con- 
tracted to  be  sold  or  conveyed.  They  are 
taxable  in  the  hands  of  the  trustees,  and 
the  taxes  should  be  treated  as  part  of  the  ex- 
penses of  executing  the  trust. 

2.  In  the  case  of  this  plaintiff  against  Mo- 
Donald,  above  referred  to,  a  new  trial  was 
granted  by  this  court,  which  was  subsequent- 
ly had  before  the  district  court  of  Hennepin 
county,  and  upon  the  evidence  adduced  be- 
fore the  court  upon  that  trial  a  decision 
was  arrived  at  in  that  case,  favorable  to  the 
plaintiff,  and  judgment  for  the  relief  sought 
was  accordingly  thereafter  rendered  by  that 
court.  It  is  now  claimed  on  behalf  of  the 
plaintiff  that  tlie  judgment  in  that  action 
was  a  flnal  determination  of  the  questions, 
at  issue  touching  the  lawful  authority  to 
tax  the  lands  embraced  within  tlie  contract 
under  consideration,  and  binding  upon  all 
the  municipal  corporations  and  political  sub- 
divisions in  the  state,  as  well  as  those  em- 
braced witliin  the  county  of  Hennepin,  and 
represented  by  its  officers  who  were  made 
parties  to  that  action.  We  do  not  think  that 
this  contention  can  be  supported.  While 
the  issues  and  subject-matter  of  the  contro. 
versy  are  substantially  the  same,  the  parties 
are  not.  It  is  true  that  the  proceedings  for 
the  levy  and  collection  of  taxes  in  the  several 
counties  are  in  behalf  of  the  public,  and  in 
pursuance  of  the  general  laws,  and  hence 
are  not  unfrequently  referred  to  as  being 
prosecuted  by  the  state.  But  the  state  is  not 
to  be  deemed  a  party  thereto  in  any  such 
sense  as  that,  in  a  suit  to  restrain  the  officers 
of  a  municipal  corporation  or  county  from 
levying  or  enforcing  the  collection  of  taxes 
upon  property  witliin  its  limits,  such  officers 
can  be  held  to  represent  all  the  other  coun- 
ties and  subordinate  political  divisions  of 
the  state  which  have  authority  to  levy  taxes. 
The  state  is  divided  into  counties,  and  be- 
sides cities  and  villages  the  counties  are  di- 
vided into  towns  and  school-districts.  These 
are  all  made  corporations  by  law,  with  lim- 
ited powers  for  the  piirpose  of  local  self-gov- 
emmeot,  and  the  management  of  their  own 
affairs,  and  vested  with  the  authority  to  levy 
taxes  for  local  purposes.  In  subordination 
to  the  state  each  of  these  corporations  are 
separate  and  independent  organizations, 
though  exercising  similar  functions.  They 
all  have  the  right  to  hold  property,  to  make 
contracts,  and  to  sue  and  to  be  sued,  as  well 
as  to  levy  taxes.  Though  they  exercise  the 
functions  of  government  under  the  constitu- 


tion and  laws  of  the  state,  and  are  a  part  of  the 
state,  they  are  separate  corporate  entities,  each 
acting  independently  within  its  own  sphere, 
and  through  its  own  officers.  Municipal 
coi'porations  with  special  charters  have  more 
enlarged  powers,  yet,  in  exercising  the  power 
of  taxation  and  of  local  administration,  their 
authority  differs  only  in  degree  from  that 
of  counties,  towns,  and  school-districts.  The 
interests  of  a  particular  locality  can  be  best 
administered  by  its  own  inhabitants,  or  the 
legally  selected  persons  of  their  own  choice, 
and  tlie  right  to  local  self-government  is  one 
of  the  distinctive  features  of  our  republican 
system.  Const,  art.  3;  Cooley,  Const.  Lim. 
*189,  oigO;  Fatton  v.  rx>ng.  68  Pa.  St.  262. 
And  the  constitution  has  imposed  restric- 
tions upon  the  state  in  respect  to  taxation, 
which  are  not  imposed  upon  counties,  towns, 
and  cities.  Davidson  T.  Commissioners.  18 
Minn.  494,  (QIL  432.)  Subject  to  certain 
limitations,  these  corporations  determine  for 
themselves  the  amount  and  purposes  for 
which  taxes  shall  be  raised  upon  the  property 
within  their  jurisdiction,  and  it  is  not  un- 
usual for  the  legislature  to  authorize  such 
municipalities  or  districts  to  levy  and  collect 
its  own  taxes  by  separate  proceedings,  and 
wholly  through  its  own  officers.  It  was 
formerly  so  in  the  case  of  school-districts  in 
this  state.    Comp.  St.  1858,  c.  23,  §  66. 

Under  our  present  statutes,  the  county  of- 
flrers  of  each  county,  in  levying  and  collect- 
ing taxes,  are  pro  hao  viee  the  agents  of  the 
several  loral  political  subdivisions  in  the 
county,  acting  for  them  as  well  as  for  the 
county.  Gen.  St.  1878,  c.  11,  §§  49.  50.  54; 
City  of  St.  Paul  v.  Colter,  12  Minn.  61,  (Gil. 
16;)  Guilder  v.  Dayton,  22  Minn.  371.  Each 
county,  city,  town,  and  school-district  is  sep- 
arately and  peculiarly  interested  in  the  ques. 
tion  as  to  the  amount  of  property  subject  to 
taxation  within  its  limits,  both  as  respects 
the  purposes  of  taxation  and  the  rate.  They 
have  each  a  right  to  be  heard,  then,  upon  the 
claim  to  exempt  such  property.  It  ia  un- 
doubtedly competent  for  the  legislature  to 
provide  that,  in  a  matter  of  public  and  gen- 
eral interest,  the  issues  may  be  determined 
for  the  whole  state  in  one  action,  in  which 
shall  be  represented  all  interests  and  political 
subdivisions.  But  such  is  not  the  nature  of 
this  case.  It  is  not  material  that  the  attor- 
ney general  appeared  in  that  action.  The 
rule  is  not  thereby  changed,  and  our  atten- 
tion has  not  been  called  to  any  statute  gi  vi  ng 
such  effect  to  a  suit  of  this  character,  or  any 
satisfactory  authority  supporting  the  proposi- 
tion that  an  action  brought  against  the  offl- 
cers  of  one  county,  city,  or  school-district,  by 
the  owners  of  lands  therein,  shall  bo  notice 
to  and  bind  all  other  similar  l)odies  corporate 
in  the  state,  whether  they  have  any  oppor- 
tunity to  be  heard  or  not.  The  local  auilior- 
ities  of  Cottonwood  county  bad  no  legal  no- 
tice of  the  suit  by  plaintiff  against  McDon- 
ald, had  no  opportunity  to  pruduce  wiliiesses. 
or  be  tieard  on  the  trial,  and  are  not  bound 
by  the  decision  and  judgment  in  Jthat  case. 
'by^OOQte 
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Adama  v.  Aaditor  General,  43  Micb.  453,  5 
N.  W.  Rep.  457.  It  is  true  thai  the  decision 
in  one  sncli  suit,  in  practice,  frequently  dis- 
poses of  other  similar  cases  as  a  precedent,  if 
tlie  facts  are  undisputed  and  the  law  arising 
ther«on  Is  fully  and  finally  determined,  be- 
cause it  would  be  idle  to  try  other  cases  un- 
der such  circumstances.  But  that  does  not 
affect  the  question  of  the  legal  rights  of  other 
parties  to  litigate  the  questions  of  fact,  or  be 
heard  in  their  own  cases.  The  decision, 
then,  in  the  case  referred  to,  cannot,  we 
think,  be  held  a  conclusive  bar  to  the  asser- 
tion of  defendant's  riglits  in  this  action,  and 
since  the  issues  involved  in  tliis  action  are 
determined  adversely  to  the  plaintiff,  on  the 
merits,  it  is  not  necessary  to  discuss  the 
question  whether,  in  view  of  the  leg^  reme- 
dies afforded  by  our  statute,  an  injunction 
may  issue  to  restrain  the  officers  from  pro- 
ceeding to  levy  taxes  upon  real  estate  which 
are  shown  to  be  ille^.  Order  denying  a 
new  trial  affirmed. 


St.  Pact.  &  8.  C.  R.  Ca  «.  Sbahzb,  County  Au- 
ditor, et  oL 

{Supreme  Court  of  Minnesota-    April  IS,  1886.) 

Appeal  from  district  oonrt,  Martin  connty;  8s v- 
SRAXos,  Judge. 

Daniel  Bohrer  and  Cole,  BramhaU  A  Morris, 
for  appellant.  F.  F.  Livermore  and  Moses  E. 
Cla-pp,  Atty.  Oen.,  for  respondents. 

Pbb  Cvtam.  This  case  follows  Railroad  Co.  v. 
Robinson,  ante,  79.    Order  affirmed. 


McOmber  v.  Balow. 
{.Suif/reme  Coiurt  of  Minnesota.    April  83, 1886.) 

APPBAJ^-Jnsnca  or  ths  Piaoc— Akensmbst. 

Where  the  district  court  acquires  jarisdiction  of 
a  cause  upon  appeal  from  lusuoe'i  oourt  upon  law 
and  fact,  the  trial  proceeds  de  novo,  and  the  ap- 
pellate court  may  allow  an  amendment  of  the  com- 
plaint increasing  the  amount  of  plalntifTs  claim 
oeyonA  that  to  which  the  jurisdiction  of  the  jus- 
tice is  limited. 

{Sullabv*  by  the  Court) 

Appeal  from  district  oourt.  Clay  county; 
Mills,  .Judge. 

Action  by  Florence  B.  McOmber  against 
Adolph  Balow  on  a  contract,  commenced  be- 
fore a  justice  of  the  peace.  Judgment  for 
plaintiff,  and  defendant  appealed  to  the  dis- 
trict oourt,  and,  from  an  order  of  that  court 
allowing  an  amendment  to  the  complaint, 
appeals  to  tliis  court. 

W.  B.  Douglas,  for  appeUant.  0.  Moa- 
nta,  tat  respondent. 

YAMDRRBtntOB,  J.  In  cases  of  appeal 
from  justice's  court  upon  law  and  fact,  the 
trial  proceeds  de  novo,  as  if  the  action  had 
been  originally  brought  in  the  district  court. 
In  this  case  the  action  is  upon  contract,  and 
the  amount  claimed  to  be  due  thereon  in  tlie 
justice's  court  was  $99.  Upon  the  new  trial 
in  the  district  oourt,  upon  an  appeal  by  the 
defendant,  the  plaintiff  wai  allowed  to 
amend  his  coipplaint  so  as  to  claim  damages 


in  the  sum  of  9160.  The  only  question  pre- 
sented by  the  bill  of  exceptions  upon  this  ap- 
peal is  whether  the  district  court  had  juris- 
diction to  allow  such  an  amendment.  This 
question  can  hardly  be  considered  an  open  one 
in  this  state.  See  Bingliam  v.  Stewart,  14 
Minn.  218,  (Gil.  153.)  The  district  court  had 
concurrent  jurisdiction  with  the  justice's 
court  of  the  cause  of  action  in  this  c<ise,  and, 
when  the  casecsirae  into  that  court  byappeal, 
it  stood,  as  to  all  subsequent  proceedings,  as  if 
originally  brought  there;  and  the  power  of 
the  court  to  allow  amendments  of  the  charac- 
ter complained  of  is  undoubtedly  the  same 
as  if  tlie  action  had  originally  l)een  com- 
menced therein.  The  action  of  the  court  in 
such  cases  could  only  be  questioned  in  case  of 
an  abuse  of  discretion.  The  same  rule  pre- 
vails elsewhere  under  similar  statutes. 
Dressier  v.  Davis.  12  Wis.  *60;  Palmer  t. 
VVyUe,  19  Johns.  *276;  Jackson  v.  Covert,  5 
Wend.  141.    Order  affirmed. 


Brodbrick  e.  Bbatjpbb  et  oJ. 
{Sujmm»  Court  of  MtrnxiBSOta.    April  W,  188>.) 
Pastvirship— Aooomrnso. 
Certain  unimportant  question*  determined,  and 
the  order  appealed  from  affirmed. 
(SyUdbiu  by  tlie  Court) 

Appeal  from  district  court,  Bamsey  coant^; 
Kklly,  Judge. 

Action  by  John  F.  Broderick  against 
Bruno  Besupre  and  others,  for  an  account- 
ing as  partners.  Decree  for  plaintiff,  and  de- 
fendants appeal. 

Warner  &  Latorenee,  for  appellants.  John 
B,  A  W.  H,  Sanborn,  for  respondent. 

MrroHELL,  J.  All  the  questions  involved 
in  this  appeal  arise  under  the  fourth  of  the 
articles  of  copartnership  between  the  parties, 
and  parlicniarly  under  the  provision  by 
which  the  defendants  guarantied  that  plain- 
tiff's share  of  the  profits  would  amount  to  at 
least  95,000  a  year.  Really,  the  only  issue 
of  fact  was  wliether  these  articles  had  been 
subsequently  altered  by  parol  by  substituting 
for  this  guaranty  another, — that  plaintiff's 
capital  should  stand  at  and  not  be  reduced 
below  85.000.  On  this  issue  the  trial  court 
found  adversely  to  the  defendants,  and  the 
finding  was  amply  justified  by  the  evidence. 
At  the  close  of  each  year  during  the  partner- 
ship (which  continued  from  January,  1881, 
to  November,  1887)  the  parties  had  an  ac- 
counting of  the  business,  from  which  they 
ascertained  the  amount  of  profits  for  the 
year.  The  plaintiff's  share  (one-eighth)  of 
the  profits,  as  thus  ascertained,  for  the  years 
1881, 1888,  and  1884,  was  less  than  •5,000,— 
the  amount  guarantied  by  the  articles  of 
partnership.  Each  year  plaintiff's  share  of 
the  profits  was  credited  to  him  on  the  books 
of  the  firm,  but  he  was  not  credited  with  the 
amounts  necessary  to  make  it  up  to  86,000 
for  the  three  years  referred  to,  when  his  one- 
eighth  fell  below  the  sum.    Defendants  claim 
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that  these  yearly  accountings  and  entries  on 
the  flriii  books  amounted  to  full  and  final  set- 
tlements, by  wliich  the  plaintiff  accepted,  in 
full  of  all  claims,  the  amounts  placed  to  bis 
eredit,  to-wit,  one-eighth  of  the  actual  yearly 
profits  of  the  business,  fiut,  as  well  re- 
marked by  the  trial  judge,  these  annual  ac- 
countings were  evidently  bad  merely  for  the 
purpose  of  ascertaining  the  net  profits  of  the 
business,  and  settled  nothing  but  that.  The 
i^iportionment  of  these  profits,  when  thus 
ascertained,  and  the  amount  for  which  each 
partner  was  entitled  to  credit,  was  flvixi  by 
the  terms  of  the  articles  themselves,  nnd  the 
entry  of  these  credits  was  a  mere  matter  of 
book-keeping.  There  is  not  a  particle  of 
evidence  that  plaintiff  ever  agreed  to  accept 
one-eighth  of  the  actual  profits  (to  which  he 
was  entitled  in  any  event)  in  lieu  of  the 
amount  due  hlra  under  the  guaranty,  and  it 
would  be  unreasonable  to  suppose  that,  with- 
out any  apparent  consideration,  he  would 
accept  a  part  in  place  of  the  whole  that  was 
due  him.  Moreover,  It  appears  that  he  had 
nothing  to  do  with  keeping  the  firm  books, 
and  was  not  at  all  responsible  for  the  entries 
made  therein.  The  further  claim  is  made 
that  the  amount  due  him  for  deficiency  in 
the  profits  of  1881  was  barred  by  the  statute 
of  limitations,  on  the  theory  that  the  right 
of  action  for  it  accrued  January  1,  18^2, 
while  this  action  was  not  commenced  nntil 
January  7,  1888.  This  position  is  utterly 
antenable.  Whatever  plaintiff  had  invested 
in  the  business,  whetiier  original  capital  or 
accrued  profits,  was  in  as  capital  in  the  part- 
nersliip,  and  the  statute  of  limitations  against 
his  right  to  recover  this  Interest  did  not  be- 
gin to  run,  in  any  event,  before  the  dissolu- 
tion of  the  firm  by  his  retirement  in  Novem- 
l>er,  1887.  Tliere  was  no  error  in  the  courts 
allowing  interest  on  these  yearly  balances,  as 
this  was  expressly  provided  for  in  the  articles 
tbemsrives.  The  first  and  second  assign- 
ments of  error  are  so  clparly  without  merit  as 
not  to  require  discussion.     Orderaffirmed. 


NicnoiiS  9.  CiTT  or  Duluth.    Brown  e. 

Sah£.    Whitb  «.  Same.  TRiaos  «.  Samk. 

£l,DKtI>OB  «.  Saub. 
{Suprtme  Court  of  ATinnetoto.    April  S3, 1889.) 

Htnnoiri.1.  Cobpobatioss— Latkral  Bupport. 

1.  A  land-owner  has  a  right  to  the  lateral  sup- 
port of  the  acAl  in  the  adjoining  street,  and  •  city 
»  liable  for  any  damaze  oooasioned  by  removing 
this  lateral  support  In  grading  the  street.  Follow- 
ing Dyer  v.  City  of  St.  Paul,  «r  Minn.  *57,  8  N.  W. 
Rep.  272. 

8.  It  is  no  defense  that  the  sot  was  necessary  for 
the  purpose  of  grading.  If  the  oity  desires  to  ex- 
cavate the  soil  of  the  street,  which  naturally  ren- 
ders lateral  support  to  adjoining  property,  it  must 
aoqnlre  the  ri^t  to  do  so  by  the  exercise  of  emi- 
nent domain,  or  else  substitute  other  lateral  sup- 
port in  place  of  the  soil  removed.  This  right  of 
the  lateral  support  of  the  adjoining  soil,  being  a 
natnral  one,  is  absolute,  and  independent  of  any 
question  of  negligence. 

(SyUalmi  by  tlte  Cotart.) 

Appeal  from  district  court,  St.  Louis 
counk7;  dTKABNS.  Judge. 


8.  L.  Smith,  for  appellant.  White,  Shan- 
non <t  Reynolds,  for  respondents. 

Mitchell,  J.  These  actions  were  brought 
to  recover  the  cost  of  a  retaining  wall  built 
by  the  several  respondents  to  support  the 
soil  of  their  respective  lots  so  as  to  prevent 
it  from  falling  into  the  adjoining  street.  The 
evidence  abundantly  supports  the  verdict  of 
the  j  ury  that  the  construction  of  the  wall  was 
rendered  necessary  by  reason  of  the  appellant 
city  excavating  the  street  (in  grading  it)  so  as 
to  remove  the  lateral  support  which  it  natur- 
ally rendered  to  the  soli  of  the  adjacent  prop- 
erty of  respondent.  On  these  facts  the  doc- 
trine of  O'Brien  v.  City  of  St.  Paul,  26  Minn. 
331,  and  Dyer  v.  Same,  27  Minn.  457,  8  N. 
W.  Rep.  272,  Is  decisive  of  the  present  cases. 
Every  person  has  a  right  ex  jure  naturae  to 
the  lateral  support  of  the  adjoining  soil,  and 
is  entitled  to  damages  for  Its  removal.  A 
municipal  corporation  has  no  greater  rights 
or  powers  in  that  regard  over  tlie  soil  of  the 
streets  than  a  private  owner  lias  over  his 
own  land,  and  will  be  liable  in  damages  for 
removing  this  lateral  support  the  same  as 
would  a  private  ownerif  improving  his  prop- 
erty for  his  own  use.  It  is  no  defense  that 
the  excavation  whs  necessary  for  the  purpose 
of  grading  the  street.  If  the  city  desires 
greater  rights  tlian  those  possessed  by  private 
ownei'S  it  must  acquire  them  by  the  exercise 
of  eminent  domain.  It  must  either  do  this, 
or  else  itself  substitute  Other  lateral  support 
in  place  of  the  soil  which  it  removes.  The 
liability  of  the  city  in  these  cases  does  not  de- 
pend, as  appellant  assumes,  upon  its  negli- 
gence in  making  th*^  excavation.  This  right 
of  the  lateral  support  of  the  adjoining  soil, 
being  a  natural  one,  is  absolute,  and  inde- 
pendent of  any  question  of  negligence.  Or- 
dered affirmed. 


Lane  et  al.  v.  Lent-est  et  al. 
(Supreme  Court  of  Ittnnetota.    April  SO,  1889.) 

Sdbmissiohs  ANS  ViMOIKm— PABTKBaSKir^— Exb- 
OUTIOX. 

1.  The  settled  "case"  construed  as  showing  that 
both  parties  consented  that  only  certain  questions 
should  be  submitted  to  the  jury,  and  that  all  other 
issues  should  be  decided  by  the  oonrt. 

2.  The  special  verdict  or  flndings  of  a  Jury,  In 
order  to  sustain  a  judgment,  must  pass  upon  all 
the  material  issues  made  in  the  pleadinfra  so  as  to 
enable  the  oonrt  to  say  upon  the  pleadings  and 
verdict,  without  looking  at  the  evidenoe,  whioh 
party  is  entitled  to  judgment. 

8.  A  purchaser  at  a  sale  upon  an  execution 
against  one  partner,  levied  upon  his  interest  la 
partnership  property,  does  not  anquire  any  title  to 
or  right  of  possession  of  the  property.  Those 
still  remain  in  the  partnership,  and,  if  the  pur- 
chaser take  possession,  the  other  partners  have  a 
right  to  VMB  the  partnership  name  to  recover  the 
property  or  its  value. 

(SyUobus  by  the  Court.) 

Appeal  from  district  court,  Anoka  eounty; 
HioKS,  Judge. 

Action  by  Lane  A  Co.  against  Charles  W. 
Ijenfest  and  others  for  the  conversion  of 
goods.  Judgment  for  jplaintlflB,  «nd  from 
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an  order  denjing  a  motion  for  new  trial  de- 
fendants appeal. 

0.  H  "Wyman,  for  appellants.  Hammons 
(t*  Hammona,  for  respondents. 

Mitchell,  J.  Action  for  the  wrongful 
taking  and  conversion  of  a  stock  of  merehan- 
dise,  alleged  to  have  been  the  property  of 
plaintiffs  as  copartners.  The  answer  puta 
in  issue  the  partnership  of  plaintiffs,  their 
ownership  of  the  goods,  and  the  value  there- 
of, and  alleges  that  thej  belonged  to  plaintiff 
George  Lane,  individually,  and  that  the  de- 
fendant Lenfest,  as  sheriff,  levied  upon  and 
sold  them  upon  an  extHJDtion  ag^nst  George 
Lane  in  favor  of  defendant,  the  Washburn 
Mill  Company,  which  became  the  purchaser 
at  such  sale.  There  was  no  general  verdict, 
only  two  questions  having  been  submitted  to 
the  jury,  viz..  First,  whether  the  plaintiffs 
were  partners  when  the  goods  were  taken; 
and,  seconoE,  what  was  their  value  at  that 
time.  The  "settled  case"  states  that  the  court, 
on  its  own  motion,  thus  sulimitted  the  case  to 
the  jury,  "no  party  objecting  thereto."  '  It 
subsequently  states  that  to  tliis  the  defend- 
ants objected,  and,  their  objection  being 
overruled,  they  excepted.  The  only  reasona- 
ble inference  from  these  apparently  incon- 
sistent statements  seems  to  be  that  both  par- 
ties consented  to  the  action  of  the  coart,  and 
afterwards  the  defendant  attempted  to  inter- 
pose an  objection  and  exception.  If  so,  the 
exception  would  amount  to  nothing,  for  a 
party  cannot  interpose  an  available  exception 
to  what  he  has  previously  consented  to.  But 
whatever  construction  should  be  put  upon 
these  statements  in  the  "case,"  taken  by 
themselves  it  is  perfectly  clear  that,  in  any 
event,  defendants,  by  what  afterwards  trans- 
pired, waived  any  objection  which  they 
might  have  previously  interposed.  In  his 
charge  to  the  jury  the  court  stated  to  them 
that  they  were  not  to  render  any  general  ver- 
dict, but  simply  return  answers  to  these  two 
qnestions;  that  be  understood  that  the  par- 
ties bad  consented  to  this;  and  then,  appar- 
ently addressing  counsel  said,  "Do  I  nntler- 
stand  this  to  be  the  case?"  to  which  defend- 
ants' counsel  replied,  "I  don't  know  whether 
I  consent  to  this  or  not, "  to  which  the  court 
replied,  "Then  the  defendants  can  except;" 
but  they  interposed  no  exception.  Taking 
the  whole  of  this  together,  it  must  be  held  as 
amounting  to  a  consent  on  part  of  defend- 
ants that  only  these  two  questions  should  be 
submitted  to  tiie  jary,  and  that  all  other 
questions  in  the  case  should  be  submitted 
to  the  court  for  determination.  This  being 
an  appeal  from  an  order  denying  a  new  trial, 
the  only  questions  really  involved  here  are 
whether  these  special  findings  of  the  jury 
were  Justified  by  the  evidence,  and  whether 
the  court  erred  in  witlidrawing  from  their 
consideration  the  value  placed  upon  this 
stock  of  goods  by  the  assessor  when  it  was 
listed  for  taxation  by  one  of  the  plaintiffs. 
As  to  the  flrst  qnestlon  we  need  unly  say  that 
in  our  opinioD  the  evidence  is  ample  to  sustain 


the  verdict.  As  to  the  second,  wliile  it  Is  the 
duty  of  the  owner  to  list  his  properly  for  tax- 
ation, it  is  the  exclusive  right,  as  well  as  duty, 
of  the  assessor  to  place  the  valuation  upon  it 
for  purposes  of  taxation,  and,  in  the  absence 
of  any  evidence  that  such  value  was  sug- 
gested or  furnished  by  tiie  owner,  it  is  inad- 
missible as  evidence  against  him.  We  find 
no  such  evidence  in  tlus  Ciise.  The  order  de- 
nying a  new  trial  must  therefore  Ite  affirmed. 
With  reference  to  further  proceedings,  we 
may  remark  that  clearly  the  special  verdict 
does  not  cover  all  the  issues  made  by  the 
ple:idings.  Both  of  the  answers  of  the  jury 
might  be  true,  and  yet  the  plaintiff  not  en- 
titled to  judgment;  for  example,  they  might 
have  been  lartners,  and  yet  the  property  in 
dispute  not  partnership  property.  If  a  judg- 
ment should  be  entered  upon  this  verdict 
alone,  there  would  be  nothing  appearing  in 
the  judgment  roll  to  sustain  the  judgment. 
Where  there  are  several  issues,  and  only  part 
of  them  are  passed  upon  by  the  verdict  of 
the  jury  or  the  findings  of  the  conrt,  itis 
not  sufficient  to  support  a  judgment.  All 
tiie  materinl  Issues  must  be  passed  npon  so 
as  to  enable  the  court  to  say  upon  the  plead- 
ings and  verdict  or  findings,  without  look- 
ing at  the  evidence,  which  party  Is  entitled 
to  judgment.  Lowell  v.  North,  4  Minn.  82, 
(Gil.  15;)  Meighen  v.  Strong,  6  Minn.  177, 
(Gil.  Ill ;)  Armstrong  v.  Hinds,  9  Minn.  356, 
(Gil.  341 ;)  Pint  ▼.  Bauer,  31  Minn.  4,  16  N. 
W.  Hep.  425. 

Another  question  was  discussed  by  conn- 
sel,  whicli  may  also  arise  in  this  case,  viz., 
the  right  of  a  purchaser  at  a  sale  npon  exe- 
cution against  one  partner  levied  upon  bis 
interest  in  partnership  property.  It  is  set- 
tled in  this  court,  in  accordance  with  the 
weight  of  the  more  modern  aathorities,  and 
with  what  we  conceive  to  be  the  true  theory 
of  the  nature  of  a  partnership,  that  the  in- 
terest of  a  purchaser  in  such  a  case  is  mere- 
ly the  right  to  share  in  the  surplus  after  the 
partnership  affairs  are  settled;  that  he  be- 
comes a  quasi  tenant  in  common  with  the 
other  partners  only  so  fiir  as  to  entitle  him 
to  an  accounting;  that  the  levy  and  sale  do 
not  divest  the  title  or  right  of  possession  of 
the  partnership;  that  the  purchaser  acquires 
no  title  to  the  property  entitling  him  to  the 
delivery  of  it;  ttiat  he  acquires  nothing  more 
than  an  interest,  which  cannot  become  tangrf. 
ble  or  available,  but  under  an  accounting  ot 
the  partnership  affairs;  and  that,  if  he  take 
possession,  the  remaining  partners  have  the 
right  to  use  tbe  firm  name  to  recover  the 
property  or  its  value.  Day  v.  McQuillan,  13 
Minn.  205.  (Gi).  192;)  Barrett  v.  McKenzie. 
24  Minn.  20;  Freem.  Ex'ns,  §  125.  Order 
affirmed.  * 


Dalet  0.  Mead. 

(Supreme  Court  of  Minnesota.    April  2S,  1889.) 

Appeal  pboh  Jvsticb  op  ths  Fbacb — Rapucvnr. 
1.  Upon  on  appeal  from  tbe  judgment  of  a  jua- 
tioe  of  the  peace,  upon  qnestions 
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simple  judgment  of  reversal  has  the  effect  of  a  dis- 
missal of  the  action.  Following  Terryll  v.  Bailey, 
27  Minn.  804,  7  N.  W.  Rep.  281. 

8.  Upon  such  a  judgment,  in  an  action  of  re- 
plevin, where  the  property  has  been  delivered  to 
the  plaintiff  on  the  writ,  the  defendant  is  entitled 
to  judgment  for  the  return  of  the  property,  or  its 
value ;  but  this  is  not  a  judgment  on  the  merits,  so 
as  to  bar  another  action. 

(Hyllabui  by  the  Court.) 

Appeal  from  district  court.  Rock  county; 
Perkins,  Judge. 

Replevin  by  A.  J.  Daley  against  Mike 
Mead,  commenced  before  a  justice  of  the 
peace.  On  appeal  to  the  district  court  the 
judgment  was  reversed,  and  plaintiff  now  ap- 
peals. 

A.  J  Daley,  in  pro.  per.  Albert  Barck, 
for  respondent. 

Mitchell,  J.  We  think  that  the  fair  con- 
struction to  be  given  to  the  imperfect  and 
crude  return  of  the  justice  in  this  case  is  that 
plaintiff's  motion  was  not  an  objection  to  de- 
fendant's answer  merely  as  not  being  "suffi- 
ciently explicit  to  enable  him  to  understand 
it, "but  a  motion  to  strike  it  out  as  not  con- 
taining any  defense.  If  the  return  was  so 
inaccurate  as  not  to  show  the  actual  facts, 
plaintiff  should  have  moved  for  an  amended 
one.  While  the  answer  is  informal,  as  is 
usual  with  pleadings  injustice's  court,  yet 
we  think  it  put  in  issue  material  allegations 
of  the  complaint,  and  contained  a  defense, 
and  hence  was  improperly  stricken  out  by  the 
justice.  The  district  court  was  therefore 
right  in  reversing  the  judgment  in  favor  of 
the  plaintiff.  The  appeal  being  on  questions 
of  law  alone,  and  there  being  no  provision  of 
statute  for  remanding  the  cause  to  the  jus- 
tice for  retrial,  and  the  case  not  being  before 
the  district  court  in  proper  form  to  determine 
the  merits,  a  reveisal  of  the  judgment  of  the 
justice  operated  as  a  dismissal  of  the  action, 
and  left  the  })arties  in  statu  quo  as  if  no  ac- 
tion had  ever  been  commenced.  Upon  such 
reversal  in  an  action  of  replevin,  tlie  plain- 
tiff having  obtained  possession  of  the  prop- 
erty under  the  writ,  the  right  of  the  defend- 
ant to  a  return  of  the  property,  or  its  value, 
follows,  of  course,  and  the  district  judge  was 
right  in  so  ordering.  Tiiis,  however,  is  not 
a  judgment  on  the  merits,  so  as  to  bar  an- 
other action.  Terryll  v.  Bailey,  27  Minn. 
304,  7  N.  W.  Rep.  261.    Judgment  amrmed. 


Harfeb  «.  East  Side  Syndicate. 
(Supreme  Court  of  Minnesota.  April  83,  1889.) 
Rbs  Adjudicate — Specific  Pehitokmascb. 
T.  and  If.,  trustees,  were  named  as  mortgagees 
In  two  several  mortgages  executed  by  the  same 
party.  A  suit  brought  la  the  name  of  third  par- 
Ues,  plaintiffs,  against  the  mortgagor,  as  sole  de- 
fendant, to  foreclose  the  first  mortgage,  proceeded 
to  judgment.  There  was  no  evidence  in  this  case 
that  the  plaintiffs  in  that  action  bad  succeeded  to 
the  rights  of  the  mortgagees,  except  a  recital  in 
such  judgment.  Held,  that  the  mortgagees,  being 
strangers  to  the  record,  are  not  bound  by  such  re- 
cital or  foreclosure;  and  the  second  morwage,  not 
appearing  to  be  barred  by  the  statute.  Is  still  In 
force,  and  a  cloud  upon  the  plaintiffs'  title  to  the 


mortgaged  premises,  and  equity  will  not,  there- 
fore, enforce  a  contract  for  the  sale  thereof  in  his 
favor,  against  unwilling  purchasers. 
{Syllaims  by  the  Court.) 

Appeal  from  district  court,  Bamsey  coun- 
ty; Brill,  Judge. 

Action  by  George  C.  Harper  against  the 
East  Side  Syndicate,  to  enforce  specific  per- 
formance of  a  contract  to  purchase  land. 
Decree  for  defendant,  and  plaintiff  appeals. 

C.  D.  <&  Thos.  D.  O'Brien,  for  appellant. 
Merrill  <&  Willett,  for  respondent. 

Yanderbubgh,  J.  This  action  is  brought 
to  enforce  specific  performance  of  a  contract 
for  the  sale  of  lands  against  the  purchasers. 
The  defense  is  that  the  plaintiff  is  unable  to 
give  a  good  title  to  the  land  agreed  to  be  con- 
veyed. He  claims  title  under  the  Lake  Su|>»- 
rior  &  Mississippi  Railroad  Company,  and  the 
latter  is  admitted  to  have  been  the  owner,  but 
prior  to  the  date  of  its  conveyance  to  the  plain- 
tiff the  corporation  had  executed  two  several 
mortgages  to  secure  its  bonds  to  a  large 
amount,  running  to  I.  Edgar  Thompson  and 
William  G.  Moorhead,  trustees,  covering 
this  and  other  lands.  A  suit  In  equity  bad 
t)een  instituted  in  the  United  States  circuit 
court,  in  which  George  Fliillsr  and  Steven 
A.  Caldwell  were  plaintiffs,  and  the  railroad 
company  was  sole  defendant,  to  foreclose  the 
mortgage  first  executed,  in  which  a  judg- 
ment of  foreclosure  was  entered  on  March  8, 
1877.  On  March  10th  following  the  company 
conveyed  the  land  in  question  to  A.  R.  Kei- 
fer  and  Adam  Heck,  and  on  the  same  day 
Fhiller  and  Caldwell  also  executed  to  them 
an  instrument  releasing  the  same  from  the 
mortgage,  and  thereafter  Eeifer  and  Heck 
conveyed  to  plaintiff.  Upon  May  1,  1877, 
the  premises  were  sold  in  pursuance  of  the 
judgment  to  one  Raun.  The  judgment  con- 
tained a  recital  that  Philler  and  Caldwell  had 
been  appointed  trustees  in  place  of  Thomp- 
son and  Moorhead,  and  this  the  court  find 
to  be  all  the  evidence  there  is  that  Pbiller 
and  Caldwell  succeeded  to  the  title  of  Thomp- 
son and  Moorhead,  as  trustees.  And  the 
second  mortgage  does  not  appear  to  have 
been  foreclosed,  satisfied,  or  barred.  Thomp- 
son and  Moorhead,  not  being  parties  to  the 
suit,  are  not  bound  by  the  recitals  in  the- 
judgment.  The  plaintiffs  are  not,  therefore, 
shown  to  have  a  good  or  clear  title  to  the 
premises,  and  a  court  of  equity  will  not  com- 
pel the  purchaser  to  accept  it,  and  complete 
the  contract.  -  Judgment  affirmed. 


Albachten  c  Chicaoo.  St.  P.  &  K.  C. 

Rt.  Co. 
(Supreme  Court  of  Minnesota.    April  88, 1389.) 

AFFEAI/— OABNISBMEirr. 

A  separate  appeal  to  the  municipal  court  of  tba 
city  of  St.  Paul  may  be  taken  by  a  garnishee  from 
a  judgment  against  him  rendered  oy  one  of  the 
city  justices,  and  such  right  of  appeal  Is  not  de- 
pendent upon  the  removal  by  appeal  of  the  judg- 
ment in  the  principal  action. 

(Syllabus  by  the  Court.)  .   -  . 
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Appeal  from  municipal  court,  city  of  St. 
Paul;  COBT,  Judge. 

Lxuk  <&  Bunn  and  Frank  ff.  Peters,  for 
appellant.    Samttel  WTuUey,  for  respondent. 

YANDESBTmon,  J.  The  appellant  corpo- 
ration was  suuimoned  as  garnishee  in  an  ac> 
tion  in  a  justice's  court  in  the  city  of  St. 
Paul,  and  from  a  judgment  rendered  against 
it  in  that  court,  appealed  to  tlie  municipal 
court  of  the  city.  The  city  justice  made  liis 
return  upon  the  appeal,  but  no  appeal  was 
made  by  the  defendant  in  the  principal  ac- 
tion. The  municipal  court  dismissed  the  ap- 
peal of  the  ganilshee  on  the  ground  "that 
tiiere  was  no  judgment  in  the  municipal 
court  in  the  principal  case,  and  no  appeal  to 
ttiat  court  therein."  A  separate  and  inde- 
pendent appeal  lies  to  tlie  municipal  court  of 
the  city  in  favor  of  a  garnishee  from  a  judg- 
ment against  him  rendered  by  a  city  justice. 
Gen.  St.  1878,  c.  66,  §  197;  Sp.  Laws  1881, 
c.  4U7.  The  return  was  sufficient  to  give 
the  municipal  court  jurisdiclion  to  entertain 
the  appeal ;  whether  it  disclosed  errors  such 
as  to  warrant  a  reversal  was  fur  the  court  to 
determine.  It  was  clearly  error  to  dismiss 
the  appeal.  It  was  proper  for  the  clerk  to 
reduce  the  order  dismissing  the  appeal  to 
the  form  of  a  judgment,  and  the  appeal 
tlierefrom  to  this  court  was  properly  perfect- 
ed.    Judjtment  reversed. 


RiCBTEB  V.  TrASZ. 

{Supreme  Court  of  Minnesota.    April  28, 1889.) 

Appeal  from  municipal  oonrt,  dty  of  St.  Paul; 
CoBT,  Jadee. 

Jamee  E.  Traik,  in  jrm.  per.  B.  H.  Sdhirelber, 
for  respoodent. 

Pbb  Cttklah.  This  case  presents  substantially 
the  same  qnestions  as  are  considered  in  Albachten 
T.  Railway  Co.,  ante,  86,  and  is  determined  in  the 
same  way.    Judgment  reversed. 


WBar  V.  EuBBKA  Imp.  Co. 
(Supreme  Court  of  Minnesota.  April  34, 1889.) 

PLBAMKO — COBPORATIOKS — APFBAIr-CoSTS. 

1.  An  allegation  as  to  the  oorporate  existence  of 
a  defendant  may  be  stated  in  the  oomplaint  inde- 
pendently of  a  cause  of  action,  and  is  no  part  of  it. 

2.  It  appears  from  the  record  in  the  case  that  the 
defendant  has  no  defense  to  the  promissory  notes 
npon  which  the  action  is  brousnt,  and  that  this 
appeal  was  taken  for  delay  merely.  Heid,  that  the 
percentage  provided  for  by  chapter  188,  Qen.  Laws 
18S7,  la  addition  to  other  costs  and  disbursements, 
be  awarded  the  plaintUt,  and  be  added  to  any 
jndgmeht  he  may  recover  in  this  action  in  the 
court  below. 

iSyllalms  by  the  Court.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Brux,  Judge. 

Action  by  William  West  against  the  Eureka 
Improvement  Company.  From  an  order  over- 
ruling a  demurrer  to  the  complaint  defend- 
ant appeals. 


Merrill  <fe  Willett.  for  appellant.    J.  V.  D. 
Heard,  for  respondent. 

Collins,  J.  1.  Following  an  allegation  of 
the  corporative  existence  of  the  defendant 
herein  there  is  stated,  for  a  first  cause  of  action, 
in  the  complaint,  the  execution  and  delivery 
to  plaintiff  of  the  defendant's  promissory 
note  for  a  certain  sum,  and  its  failure  to  pay 
the  same  at  ranturity,  and,  for  a  second  cause 
of  action,  the  execution,  delivery,  and  non- 
payment of  another  note  made  by  defendant, 
payable  to  plaintiff,  for  the  same  amount.  To 
each  of  these  separately  stated  causes  of  ac- 
tion the  defendant  demurred,  upon  the  ground 
that  in  neither  was  stated  facts  sufficient  to 
constitute  a  cause  of  action.  The  case  comes 
to  this  court  upon  appeal  from  an  order  over- 
ruling the  demurrer.  Tlie  appellant's  posi-  . 
tion  is  that  tlie  allegation  relative  to  defend- 
ant's corporative  character,  standing,  as  it 
does,  independently  of  each  cause  of  action, 
is  insufficient  for  either,  and  that,  as  the 
statute  requires  two  or  more  causes  of  action 
to  ha  separately  stated  when  joined  in  the 
same  ooiuplaint,  this  averment  should  have 
appeared  in  each.  The  rule  invoked  by  the 
appellant  is  simply  in  line  with  another  well- 
known  statutory  regulation  requiring  all 
pleadings  involving  the  merits,  to  contain  a 
plain  and  concise  statement  of  the  facts, 
without  unnecessary  repetition.  To  secure 
the  simplicity  and  terseness  exacted  by  the 
statute  it  is  very  essential  that  different 
causes  of  action  be  disassociated,  and  that 
reiteration  be  avoided.  The  causes  of  action 
set  forth  in  the  case  at  luir,  the  origin  and 
grounds  therefor,  are  not  found  in  the  fact 
of  its  corporate  existence,  but  exist  in  its 
execution,  delivery,  and  neglect  to  pay  its 
promissory  notes  at  maturity.  While  its  cor- 
porate entity  should  be  alleged  in  the  plead- 
ing, the  reproduction  of  the  averment,  as  a 
part  of  each  cause  of  action,  would  be  a  lia- 
grant  violation  of  the  statute  which  forbids 
unnecessary  repetition.  The  court  below, 
when  making  its  order  on  the  demurrer,  gave 
defendant  leave  to  answer  on  or  before  a  day 
certain.  As  the  latter  failed  to  avail  itself  of 
the  privilege,  but  at  the  last  moment  ap- 
pealed, and  there  seems  to  be  nothing  in  the 
way  of  an  entry  of  judgment  in  the  district 
court  when  an  affidavit  of  no  answer  and  a 
remittitur  is  filed,  we  are  justified  in  assum- 
ing ttiat  there  is  no  defense  to  the  notes  on 
which  the  action  is  brought,  and  that  the  ap- 
peal was  taken  for  delay  merely.  We  are  of 
that  opinion,  and  that  it  is  a  case  wherein 
the  plaintiff  should  be  allowed,  in  addition  to 
costs  and  disbursements,  the  percentage  con- 
templated by  chapter  188,  Oen.  Laws  1887, 
where  appeals  are  taken  merely  for  delay. 
The  order  of  the  court  below  is  affirmed,  and 
it  is  further  ordered  that  there  be  added,  by 
the  clerk  of  the  district  court,  upon  the  entry 
of  judgment  against  the  defendant  and  to 
said  judgment,  the  sum  of  3  per  oent. 
thereof. 
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IAN6  V.  MOSET. 
(SupreTM  Court  of  Minnesota.  April  M,  1889.) 

Homestead  Entbibs— Mobtsaoh. 
A  person  making  an  entry  under  the  homestead 
laws  of  the  United  States  may  ezeonte  a  valid 
mortgage  upon  land  bo  entered,  prior  to  snhmitting 
final  proof  and  receiving  the  final  oertiflcate. 
(Si/Mobus  by  the  Court) 

Appeal  from  district  court,  Dakota  connty; 
C^SBT.  Judge. 

Action  by  Celia  Lang  against  William  H. 
Moray  to  cancel  a  mortgage.  Judgment  for 
defendant,  and  new  trial  denied.  Flaintiff 
appeals. 

B.  A.  Camphdl  and  /.  B.  Waters,  tot  ap- 
pellant. Stringer  &  Seymour,  for  respond- 
«it. 

QoiSLvm,  J.  Tbe  tract  of  land  involved 
herein  was  entered  at  tiie  proper  land-ofBce 
on  the  18th  of  March,  1878,  by  one  James 
Lang,  under  tlie  provistons  of  the  homestead 
law  of  1862,  (§  2290  et  seq.,  liev.  St.  U.  S.) 
Upon  the  13th  day  of  December,  1881,  Lang 
executed  and  delivered  to  the  defendant  here- 
in, for  a  valuable  consideration,  a  mortgage 
upon  said  premises,  containing  the  nsnal  cov- 
enants. October  14,  1883,  he  made  final 
proof,  receiving  a  certificate  thereof,  and 
upon  June  15, 1884,  a  patent  for  said  tract 
of  land  was  issned  to  Lang  by  the  general 
government.  Later,  but  prior  to  the  com- 
mencement of  this  action,  the  object  of  which 
Is  to  cancel  and  set  aside  SAid  mortgage, 
Lang  conveyed  the  premises  by  warranty 
deed  to  the  plaintiff.  To  stnte  the  ease,  and 
to  call  attention  to  three  decisions  of  this 
court,  Townsend  v.  Fenton,  30  Minn.  528, 
16  N.  W.  Rep.  421,  Bailroad  Co.  v.  Sture,  32 
Minn.  95,  20  N.  W.  Rep.  229,  and  Lewis  v. 
Wetherell,  86  Minn.  386, 31  N.  W.  Rep.  356, 
seems  about  all  that -is  necessary.  In  the 
first  of  these  cases  it  was  held  that  an  agree- 
mmt  made  after  the  entry,  but  before  final 
proof,  to  convey  lands  held  under  homestead 
act  when  the  patent  should  be  issued,  is 
valid.  In  the  second  it  was  decided  that  the 
entry  by  the  homesteader  is  a  contract  of 
purchase;  that  thereupon  he  has  an  inchoate 
title  to  the  land,  which  is  property,  a  vested 
right,  whieh  can  only  be  defeated  by  a  failure 
to  perform  the  conditions  affixed;  that,  if 
these  are  performed,  he  becomes  invested 
with  fullf  ownership,  and  an  absolute  right  to 
a  patent,  which,  when  issued,  relates  back  to 
the  time  of  the  entry, — while  in  the  last  it 
was  determined  that  section  2296,  Rev.  St. 
U.  S.  which  prescribes  "that  no  lands  ac- 
quired under  the  provisions"  of  Ihe  home- 
stead net  "shall,  in  any  event,  become  liable 
to  the  satisfaction  of  any  debt  contracted 
prior  to  the  issuing  of  the  patent  therefor," 
upon  which  plaintiff  seems  to  rest  her  case, 
was  manifestly  intended  for  the  protection  of 
the  entryman,  to  prevent  the  appropriation 
of  the  land  in  inottum,  to  the  satisfaction 
of  debts  incurred  anterior  to  the  issuance  of 
the  patent,  and  that  a  mortgage  given  upon 
a  government  homestead,  so  called,  after  a 


final  certificate  has  been  iaaued,  but  before 
the  reception  of  the  patent,  is  etfieadons. 
As  the  section  depended  upon,  abova  quotad, 
applies  to  proceedings  against  an  unwilling 
party  only,  and  there  is  no  provision  of  the 
law  expressly  prohibiting  the  act  wbicb 
plaintiff  seelu  to  avoid,  we  are  unable,  in 
view  of  ttie  effect  attributed  to  the  making 
and  filing  of  the  al&davit  of  entry  in  Towns- 
hend  v.  Fenton,  supra,  to  distinguish  be- 
tween mortgages  executed  prior  and  those 
executed  subsequent  to  final  proof  and  de- 
livery of  the  final  certificate.  See  Sptess  v. 
Neuberg,  71  Wis.  279,  37  N.  W.  Rep.  417; 
Orr  v.  Stewart,  67  Gal.  275,  7  Fac.  Bep.693. 
The  court  below  was  right  in  its  conclusion 
of  law  upon  tb«  admitted  facts,  aad  in  refin- 
ing a  new  triaL    Order  afllnned. 


Oldbnbebo  9.  Deyine. 
(Supre?ne  Court  of  Jflnnesoto.    May  1, 1889.) 

APPBU.— EnTBT  0»  JODOMUiT. 

The  validity  of  a  judgmeat  entered  by  the  <derk 
of  the  district  court  without  any  order  of  the  court 
therefor,  and  without  the  express  antbority  of  the 
statute,  will  not  be  oonsidered  upon  an  appeal 
from  the  judgment;  noremadyba.ving  been  sought 
in  that  court. 

(Syllaiyus  try  the  Court) 

Appeal  from  district  court,  Scott  county. 

Action  bj  C.  W  Oldenberg  against  Bob- 
ert  Devine.  From  a  judgment  entered  in 
plaintiff's  favor  defendant  appeals. 

Waiis,  Nelson  dk  Speel,  {Jo^n  W.  WiUU, 
of  counsel,)  for  appellant.  R.  A.  cC  F.  C. 
Irwin  and  H.  J.  Peck,  for  respondent. 

Dickinson,  J.  This  is  an  appeal  from  a 
judgment  entered  in  the  district  court  in  a 
causa  brought  to  tltat  cotuct  by  appeal  from 
the  judgment  of  a  justice  of  the  peace.  The 
appellant  contends  that  the  judgmeut  of  the 
district  court  should  l)e  vacated,  because  it 
was  entered  by  the  clerk  without  any  ^tber 
authority  than  a  written  stipulation  of  the 
parties,  no  order  of  the  court  therefor  hav- 
ing been  made;  and  also  because  the  record 
dues  not  show  that,  even  under  the  terms  of 
the  stipulation,  the  judgment  was  author^ 
ized.  The  authority  of  the  judge  of  the  dis- 
trict court  having  nevex  been  exercised, 
either  in  respect  to  the  entry  of  the  judg- 
ment, nor  subsequently,  upon  motion  to  set 
it  aside  or  to  rectify  it,  the  question  here  pre- 
sented will  not  be  considered  upon  an  appeal 
from  the  judgment.  Eaton  v.  Caldwell,  3 
Minn.  134,  (Gil.  80;)  Piper  v.  Johnston,  12 
Minn.  60,  65,  (Gil.  27;)  County  Com'rs  v. 
Jones,  18  Minn.  199,  (Gil.  182;)  Coles  v. 
Berryhill,  37  Minn.  56,  33  N.  W.  Rep.  213. 
No  error  being  shown  which  we  can  consid- 
er, the  judgment  is  affirmed. 


Matlomb  e.  CiTT  OF  St.  Pattl. 
(Supreme  Court  of  Afinnetoto.    May  1,  ISSS.) 

Mdkicipai.  CoBfoiuTio^ts — Dbath  bt  WBOnann. 

Act. 
A  special  law,  limiting  the  time  for  oommencing 
actions  against  the  city  of  BU  Paul  for  injuries 
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euiaed  hjftm  negUMao*,  oonstruetl  as  not  applica- 
ble to  statntoiT-  acUoat  by  the  personal  represent- 
atires  of  a  daoeased  person  for  negligence  causing 
such  death. 
{Syllabut  btt  Ott  Court) 

Appeal  from  distiict  court,  Ramsey  coun- 
ty; ]iRn.i.,  Judge. 

OHo  K.  8amr  and  VftUtar  L.  Chapin,  for 
^>pellant.     W.  P.  Mttrray,  for  respondent. 

DicxiKSON,  J.  Thia  Is  an  action  under 
the  atatttte  to  recover  for  the  death  of  the 
pbiin tiff's  intestate,  alleged  to  have  been 
caused  by  the  negligence  of  ttie  defendants, 
tbe  city  fA  St.  Paul,  and  the  St.  Paul  Ice 
Palace  &  Winter  Carnival  Association.  A 
demurrer  of  the  city  of  SL  Paul  to  tbe  comr 
plaint  was  sustained  in  the  district  court, 
for  the  reason  that  it  was  there  considered 
that  the  action  as  to  the  city  was  Iwfred,  it 
not  having  been  oommenced  until  more  than 
one  year  iMd  elapsed  from  tlie  time  (rftbe  in- 
jury and  death.  This  Is  the  only  question 
presented  by  this  appeal.  Its  solution  de- 
pends upon  the  construction  to  be  put  upon 
seetioB  19,  C.  7,  Sp.  Laws  1885,  amending 
the  charter  of  this  eitj,  wliich  reads  as  fol- 
lows: "No action  stiali  be  maintained  against 
the  city  of  St.  Paul  on  account  of  any  inju- 
ries received  by  means  of  any  defect  in  the 
condition  of  any  bridge,  street,  sidewallc,  or 
tlKM-oughfare.  unless  sudi  action  shall  be 
commenced  within  one  year  from  tbe  hap- 
pening of  the  injury,  or  unless  notice  shall 
have  tirst  been  given  in  writing  to  the  may- 
or of  said  city,  or  the  city  clerk  thereof, 
within  thirty  daya  of  the  occurrence  of  such 
injury  or  damage,  stating  the  place  where, 
and  the  time  wlien,  such  injury  was  received, 
and  that  the  person  injured  will  claim  dam- 
ages of  the  city  for  such  injury;  but  the  no- 
tice aball  not  be  required  when  the  person 
injured  shall  in  ooosequence  tliereof  be  be- 
reft of  reason." 

In  considering  whether  this  statnte  waa 
intended  to  apply  to  actions  of  thia  kind,  we 
aboiiid  bear  in  mind  the  distinct  nature  of 
such  actions,  maintainalile  only  by  force  of 
tbe  statute,  by  the  personal  representatives 
of  a  deceased  person,  and  the  common-law 
action  lor  aegligencc,  prosecuted  liy  tlie  per- 
son injnted.  It  sliould  be  observed  that  two 
comliiicns  are prescjibefl  in  this  special  law 
reapectiag  the  right  to  maintain  actions  of 
the  class  to  which  this  enatrtment  relates. 
The  first  prescribes  the  time  within  which 
Uie  action  must  be  commenced.  The  second 
requires  a  specified  notice  to  be  given  to  the 
city  witbiaSO  days  from  the  occurrence  of 
Uie  injury.  These  are  not  alternative  con- 
ditions. Both  roust  be  observed  in  every 
case  to  wtiich  tlie  law  is  applicable.  The 
UMSt  obvioua  purpose  of  the  sbitute,  al- 
Uiough  the  terms  employed  may  not  liave 
been  accurately  chosen,  was  to  require  no- 
tice of  tlta  sperilied  cii-cumstances  attending 
the  injury,  witbin  80  days  thereafter,  as  a 
condition  precedent  to  tbe  right  to  maintain 
actions  of  llie  el  ass  leferrvd  to  in  the  act. 


The  word  "or,"  which  introduces  the  daiwe 
relating  to  this  subject,  should  be  restU  as 
"nor."  in  accordance  with  what  must  be  re- 
garded as  the  apparent  purpose  and  QMianiiig 
vi  tbe  act.  Weston  v.  Loyhed,  UO  Minn. 
221,  14  N.  W.  Kep.  89Q;  Kannev.  UaUway 
Co.,  33  Minn.  419,  23  N.  W.  Rep.  854.  The 
notice  thus  required  must  also  advise  tbe 
city  "tliat  the  person  injured  will  claim 
damages  of  the  city  for  such  injury."  Tlda 
is  plainly  applicaUe  to  tbe  case  of  a  demand 
enforceable  by '  a  common-law  action  for 
damages  by  the  person  injured.  It  would 
require  a  strained  and  unnatural  oonstructioa 
to  make  this  applicable  to  affeitt  the  very 
different  right  oi  action  given  by  statute  to 
the  personal  representatives  of  a  deceased 
person.  In  such  a  case  tiie  claim  for  dam- 
ages is  not  proaceiited  by  "the  person  in- 
jured, "  nor  in  his  behalf,  or  by  bis  author* 
ity  or  consent.  V7e  censkler  that  this  req- 
uisite spedflcatioa  of  the  demand  propoeed 
to  be  asserted  against  the  oity  shows  that 
tbe  attention  of  the  legislature  was  directed 
solely  to  the  right  ti  action  by  tbe  person  in- 
jured, enfozcealile  by  him  by  action  as  at 
cooMnon  law;  there  being  nothing  in  the  act 
indieative  of  an  intention  to  make  this  en- 
actment applicable  to  tbe  peculiar  statutory 
action  by  the  repreBentatires  of  a  deceased 
persiHi.    Order  reversed. 


SteTWAKT  V,  DUNOAM. 

(Supreme  Court  of  Minnesota.    May  1, 1869.) 
Vacatiox  oor  Jcnoxaa'^— FxAcn. 

The  statute  authorising  "the  party  aggrieved" 
to  prosecute  an  action  to  set  aside  a  judgment  ob- 
tained bj  means  of  the  fraud  of  the  "prevailing 
party, "  lield  not  to  authorise  one  not  a  party  to 
tbe  action  in  which  such  judgment  was  reosvered, 
although  he  was  directly  interested  in  the  results, 
to  maistain  such  statutory  action. 

{,Svllab\ta  by  Uic  Court.) 

A^ipeal  from  district  court,  McLeod  coun- 
ty; Edsun,  Judge. 

Action  by  Joseph  Stewart  against  Mary  £. 
Duncan,  to  vacate  a  judgment;  Defendant 
appeals. 

A.  P.  Fitch  and  Peek  li  Brovm,  for  appel- 
lant.   U,  H.  itoCUUaad,  for  respondent. 

DiOKiNSOir,  J.  Thia  defendant  reeovered 
a  judgment  for  damages  against  one  Kohler 
in  an  action  against  him  in  the  district  court. 
In  that  action  an  appeal  was  taken  to  thia 
court  from  an  order  refusing  anew  trial,  and 
the  order  was  alflrmed.  The  case  Is  reported 
in  37  Minn.  379, 31 N.  W.  Rqi.  594.  That  ac- 
tion was  for  the  taking  of  certain  grain  by 
Kohler.  who  was  a  sheriff,  under  an  execution 
upon  a  judgment  wliiehthis  plaintiff  had  re- 
covered against  this  defendant's  husband. 
Before  tbe  levy  was  made  tbe  sheriff.  Koh- 
ler, required  an  indemnity  bond  from  this 
plaintiff,  whiefa  the  latter  gave,  conditioned 
to  save  the  siieciff  harmless  in  respect  to  all 
claims  of  this  defendant  to  the  grain,  and  all 
costs,  charges,  trouble,  and  expense  witicb 
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the  sheriff  might  be  put  to  by  reason  of  tlie 
levy  and  sale.  The'  plaintiff  alleges  in  liis 
complaint  that  he  lias  thus  become  ol^llgated 
to  pay  to  Kohler  the  costs  of  tlie  appeal  to 
this  couit,  wilh  the  cliar^ea  for  attorney's 
services,  amounting  to  $143.80,  besides  the 
judgment  of  $150.42  against  Koliler.  It  is 
alleged  ttiatllie  judgmeut  against  Kohler  was 
recovered  by  means  of  the  perjury  of  this  de- 
fendant (tlie  plaintiff  in  tlie  former  action) 
in  giving  her  testimony  as  a  witness  in  the 
trial  of  that  action.  For  this  reason  this 
action  is  prosecuted  to  have  the  judgment 
against  Kohler  set  aside,  and  its  enforcement 
restrained,  and  for  tlie  recovery  of  the  amount 
of  the  costs  and  charges  which  this  plain- 
tiff has  become  obligated  to  pay  to  Kohler. 
By  special  verdict  of  a  jury,  8100  was  found 
to  be  the  amount  of  the  damnges  sustained 
by  reason  of  the  facts  alleged  in  the  com- 
plaint, and  the  issue  of  perjury  was  also 
found  in  favor  of  this  plaintiff.  Thereupon 
judgment  was  directed  and  entered  for  the 
recovery  of  the  damages,  and  forever  re- 
straining the  enforcement  of  the  judgment 
against  Kohler.  This  appeal  is  from  that 
judgment.  , 

The  question  arises  whether  this  plaintiff 
can  maintain  such  an  action.  Unless  there 
are  other  facts  affecting  the  case  than  those 
shown  by  the  complaint  and  findings  present- 
ed in  this  record,  the  action  is  maintainable 
only  by  force  of  the  statute,  (chapter  131, 
Laws  1877;  section  285,  c.  66.  Gen.  St.  1878.) 
Johnston  v.  Paul,  23  Minn.  46.  This  statute 
authorizes  an  action  to  be  prosecuted  by  "the 
party  aggrieved"  to  set  aside  a  judgment  ob- 
tained by  means  of  the  perjury  or  fraudulent 
conduct  of  "the  prevailing  party."  The  court 
is  expressly  authorized  to  enjoin  the  enforce- 
ment of  such  judgment,  to  compel  restitution 
of  money  or  property  received  by  virtue  of 
it,  and  to  make  such  further  order  or  judg- 
ment as  may  be  just  or  equitable.  This  stat- 
ute is  in  derogation  of  the  well-established 
and  salutary  principle  and  policy  of  the  com- 
mon law,  which  forbids  the  retrial  of  issues 
once  determined  by  a  final  judgment.  The 
statute  should  not,  therefore,  besoconstrued 
as  to  extend  its  operation  beyond  its  most  ott- 
vious  import.  Placing  the  most  natural  con- 
struction upon  the  language  of  the  law,  it 
does  not  embrace  one  standing  in  the  situa- 
tion of  this  plaintiff.  "The  party  aggrieved" 
is  the  only  language  in  the  act  designating 
who  may  maintain  such  an  action.  The  def- 
inite article  "the,"  and  the  word  "party," 
used  with  distinct  reference  to  a  judgment 
recovered  in  an  action,  are  not  to  be  taken  to 
have  been  employed  without  regard  to  their 
proper  slgnitication,  unless  upon  satisfactory 
reasons  apparent  in  the  terms  or  the  obvious 
purposes  of  the  enactment.  There  were  but 
two  parties  to  the  action  under  consideration. 
This  plaintiff  was  not  a  party  to  it.  although 
he  was  directly  interested  in  the  result,  as  it 
would  affect  his  liability  to  the  sheriff  under 
bis  indemnifying  bond.  In  deter:nining  the 
meaning  of  the  word  "party,"  it  should  fur- 


ther be  observed  that  the  same  word  is  used 
in  the  same  sentence  with  undoubted  refer- 
ence to  a  party  to  the  action.  -  The  specified 
cause  for  which  "the  party  aggrieved"  may 
prosecute  such  an  action  is  the  perjury,  etc., 
of  "the  prevailing  party."  It  would  be  a 
liberal  construction,  rather  than  a  strict  one, 
which  should  give  to  the  words  "the  party 
aggrieved."  as  used  in  this  connection,  a 
meaning  equivalent  to  "any  person  ag- 
grieved." Although  it  may  betliat  whatever 
reasons  of  expediency  induced  the  passage  of 
sucli  a  law  are  applicable  in  respact  to  per- 
sons standing  in  some  other  relations  to  a 
litigation,  as  well  as  to  the  parties  to  it,  it 
would  seem  that  the  attention  of  the  legisla- 
ture had  not  been  directed  to  such  cases. 
Judgment  reversed. 


Bbown  v.  Smith. 

(Supreme  Court  of  NOyraaka.    April  17, 1889.) 

BviDENOB — Book  Bntbibs— Appbil. 

1.  In  an  action  for  ladles'  furnishing  goods, 
where  It  Is  sought  to  charge  the  separate  estate  of 
the  wife,  upon  the  ground  that  the  credit  had  been 
given  to  her,  and  not  to  her  husband,  the  plaintiff 
testified  that  she  had  copied  the  account  from  the 
books  of  original  entry,  and  had  then  given  such 
books  to  her  children  ''for  scrap-books, "  and  that 
they  had  mutilated  or  destroyed  the  same.  The 
contest  being  whether  the  credit  was  given  to  the 
husband  or  Hie  wife,  held,  that  the  failure  to  pre- 
serve and  produce  the  books  of  original  entry  un- 
der the  circumstances  was  ground  of  suspicion. 

2.  Ordinarily,'  where  the  clear  weight  of  testi- 
mony is  against  the  verdict,  so  that  it  is  apparent 
that  it  Is  wrong,  the  judgment  will  be  reversed. 

{Syllalrus  by  the  Court) 

Error  to  district  court,  Lancaster  county; 
Field,  Judge. 

Pound  <e  Burr,  tor  plaintiff  in  error.  B. 
F.  Johnson,  for  defendant  in  error. 

Maxwell,  J.  This  action  was  brought 
on  an  account  for  ladies'  furnishing  goods. 
On  the  trial  of  the  cause,  the  jury  returned 
a  verdict  in  favor  of  the  defendant  in  error 
for  6417.30,  and,  a  motion  for  a  new  trial 
having  been  overruled,  judgment  was  en- 
tered on  the  verdict. 

The  petition  contains  four  allegations:  (1) 
That  from  1883  to  1886  plaintiff  was  engaged 
in  mercantile  business  in  Lincoln;  (2)  that 
during  these  years  she  sold  to  defendant 
goods  on  credit,  on  "representations  of  de- 
fendant that  the  gooJs  purchased  were  for 
her  special  use  and  benefit,"  that  defendant 
owned  real  estate  in  her  own  name,  and  that, 
out  of  her  separate  estate,  she  would  pay  for 
goods;  (3)  that  during  these  years,  at  va- 
rious times,  defendant  paid  different  sums  on 
said  accounts,  at  all  times  acknowledging 
the  amount  to  be  just,  and  that  she  would 
pay  it,  and  that  on  the  ^ith  of  these  represen- 
tations "credit  was  given  to  defendant;"  (4) 
that  9417.30  is  due,  and  prays  judgment  for 
$417.30,  and  costs. 

The  answer  contains  two  defenses;  (1) 
A  general  denial.  (2)  All^^es  that  defend- 
ant Is,  and  was  at  the  time  the  debt  was  con- 
tracted, a  married  woman,  living  with  her 
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husband;  that  plaintiff  well  knew  the  same; 
that  tlie  goods  were  jmrchaseJ  by  defendant's 
liusband  for  his  family;  that  any  audall  pay- 
ments were  made  by  defendant's  husband; 
tliiit  at  no  time  did  defendant  carry  on  any 
trade  or  business  on  her  sole  and  separate 
account.  The  contention  of  the  plaintiff  in 
error  is  that  the  goods  In  question  were  sold 
to  the  children  of  George  Brown,  her  bus- 
band,  she  being  their  mother,  and  that  such 
goods  were  sold  on  the  credit  of,  and  charged 
to,  George  Brown,  her  husband.  The  testi- 
mony shows  that  a  large  part  of  the  goods 
were  purchased  by  one  Anna  Brown,  a  daugh- 
ter of  George  Brown  and  the  i)laintifl  in  er- 
ror, for  the  use  of  such  daughter  and  other 
daughters  of  said  parties.  But  one  garment. 
— a  dress, — so  far  as  appears,  was  for  the  use 
of  the  plaintiff  in  error. 

The  principal  question  in  the  case  is,  to 
whom  was  the  credit  given  ?  The  defendant 
in  error  testifies  that  the  credit  was  given  to 
the  plaintiff  in  error;  that  she  made  inquiry 
as  to  the  financial  ability  of  Mr.  Brown,  and 
found  that  it  was  not  good ;  that  Mrs.  Brown 
possessed  property,  and  that  the  latter  prom- 
ised to  ]>ay  ber  when  she  sold  such  property; 
that  but  for  such  promise  on  the  part  of  the 
plaintiff  in  error  she  would  not  liave  sold  her 
children  the  goods  in  question.  Unfortu- 
nately for  the  defendant  in  error,  she  failed  to 
produce  the  t)oolc8  of  original  entry.  She 
testifies  that  the  account  sued  on  was  copied 
from  such  l)ooks;  that  thereupon  she  gave 
the  books  to  her  children  "for  scrap-lx»oks, " 
and  that  they  had  been  mutilated  or  destroyed. 
This  explanation  is  not  very  satisfactory,  and 
it  is  somewhat  remarkable  that  in  suing  on 
account,  which  is  liable  to  be  contested,  the 
books  upon  which  the  original  charges  were 
made  should  willfully  have  been  turned  over 
to  ber  children  as  things  of  no  value.  The 
failure  to  preserve  and  produce  sucli  books, 
under  the  circumstances  in  this  case,  must  be 
regarded  with  suspicion.  If  such  books,  up- 
on being  produced,  showed  that  the  original 
charges  were  against  the  plaintiff  in  error, 
they  would  go  far  to  establish  the  account  as 
a  charge  against  the  plaintiff  in  error.  On 
the  otlier  hand,  if  they  should  show  that  the 
charges  were  against  George  Brown,  the 
books  would  be  fatal  to  the  claim  of  ttie  de- 
fendant in  error ;  hence  the  importance  of  pro- 
ducing such  books  in  evidence. 

The  plaintiff  in  error  testifles  that  she 
never  purchased  any  of  the  goods  in  qufslion 
of  the  defendant  in  error,  nor  were  s  uch  goods 
purchased  on  her  credit.  Anna  Brown,  the 
daughter,  who  seems  to  have  purchased  all 
or  nearly  all  of  the  goods,  testifies  that  they 
were  purchased  on  the  credit  of  and  charged 
to  ber  father,  George  Brown ;  and  other  wit- 
nesses testify  to  facts  tending  to- corroborate 
the  testimony  of  the  two  witnesses  last  named. 
In  addition  to  this,  it  is  clearly  shown  that 
the  bill  was  presented  to  George  Brown  at 
various  times,  and  payment  thereof  demanded 
from  him.  and  In  such  bill  the  charges  seem 
to  liave  been  against  George  Browu,  and  he 


made  some  small  payments  on  the  account. 
The  clear  weight  of  testimony,  therefore,  sus- 
tains the  defense  that  the  goods  were  sold  to 
and  charged  to  George  Brown.  The  plaintiff 
in  error,  in  her  cross-examination,  whiledeny- 
ing  that  she  purchased  the  goods,  or  that 
they  were  purchased  on  her  credit,  admits 
that  she  had  stated  to  some  one.  who  present- 
ed the  bill,  that  she  would  pay  the  same  whan 
she  sold  her  property.  Whether  such  a  prom- 
ise is  binding  upon  her  or  not,  not  being  in 
writing,  it  is  unnecessary  to  consider,  as  the 
action  is  not  founded  upon  a  new  promise, 
but  upon  the  original  liability  of  the  plaintiff 
in  error.  The  judgment  of  the  district  court 
is  against  the  clear  weight  of  the  evidence, 
and  is  reversed,  and  the  cause  remanded  for 
further  proceedings.  The  other  judges  con- 
cur. 


Haines  et  al.  v.  FLom  »t  al. 

(Supreme  Court  of  NebraaHa.    April  17, 1889.) 

Rbs  Aojudioata. 

In  an  action  to  foreclose  s  mortgage,  •  Junior 
mortgagee  was  made  defendant,  who  answered  the 
petition,  setting  up  certain  Jadgment  Hens,  and  al- 
so a  mortgage  exeouted  to  him  by  the  owner  of  the 
real  estate,  and  praying  for  a  decree  foreclosing 
said  liens.  A  decree  was  rendered  In  favor  of  the 
plaintiff  for  the  amount  due  upon  his  mortgage, 
and  in  favor  of  the  junior  mortgagee  for  the  amount 
of  his  judgments,  but  allowing  nothing  on  the 
junior  mortgage.  I7o  appeal  was  takea,  but  after- 
wards such  junior  mortgagee  brought  an  action  to 
foreclose  suob  junior  mortifage.  Held  that,  as  the 
matters  were  directly  put  in  issue  by  the  pleadings 
in  a  former  action,  the  decree  In  that  ease  waa  a 
bar  to  the  second  action. 

{Syllabxis  by  the  Court) 

Appeal  from  district  court,  Johnson  conn- 
ty;  Broadt,  Judge. 

L.  O.  Chapman,'  for  appellants.  A.  M. 
Appelget,  for  appellees. 

Maxweix,  J.  This  action  was  brought 
to  foreclose  a  mortgage  on  real  estate,  the  pe- 
tition being  in  the  ordinary  form.  On  the 
trial  of  the  cause,  the  court  found  for  the 
defendants,  and  dismissed  the  action.  The 
defendants  McCrosky,  Wright  &  Leach  an- 
swer the  petition  as  follows:  "Now  ooms 
said  defendants  McCrosky,  Wright  &  Leach, 
and  Charles  I.«aob,  trustee  of  defendants 
McCrosky,  Wright  ft  Leach,  and  for  their 
answer  to  the  petition  of  said  plaintiffs  say 
that  they  admit  the  execution  of  the  notes 
and  mortgage  by  defendant  James  Fiinn  to 
these  plaintiffs,  and  allege  that  they  do  not 
know,  nor  have  they  any  means  of  knowing, 
the  amount  due  thereon  from  defendant 
Flinn  to  plaintiffs,  and  therefore  deny  that 
there  is  due  on  said  notes  the  sum  of  9856.15 
and  interest,  or  any  other  sum  or  suras,  and 
call  for  proof.  Defendants,  further  answer- 
ing', admit  that  said  mortgage  was  filed  in  the 
clerk's  office  of  Johnson  county.  Neb.,  at  the 
time  in  said  petition  named.  Defendants 
McCrosky,  Wright  ft  Leach,  further  answer- 
ing, allege  that  on  or  about  the  9A  day  of 
'  February,  1886,  these  defendan^,  as  plain- 
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tifCs,  filed  their  petition  in  the  district  court 
in  and  for  Johnson  county  and  state  of  Xe- 
braslta,  against  James  Flinn  and  Elizabeth 
Flinn,  William  B.  Goldsmith,  Haines  Erua. 
6ci  Go.,  and  Louis  Grosjean,  as  defendants, 
and  praying  for  the  foreclosure  of  a  certain 
mortgage  made,  executed,  and  delivered  by 
Jumea  Flinn  and  Elizabeth  Flinn,  his  wife, 
two  of  the  defendants  herein,  to  McCrosky, 
Wright  &  Leach,  plaintiffs  in  said  cause,  and 
defendants  herein,  to  secure  the  payment 
of  the  sum  of  one  hundred  and  fifty  dollars, 
which  said  mortgiige  bore  date  on  the  9th  day 
of  January,  1885,  and  was  filed  for  record  in 
the  clerk's  office  of  Johnson  county  and  state 
of  Nebraska,  on  the  9th  day  of  January,  1885, 
and  conveyed  to  these  defendants  the  follow- 
ing described  premises,  situated  in  Johnson 
county  and  state  of  Nebraska,  to-wit:  The 
soutli-east  quarter  of  the  north-east  quarter, 
and  the  north-east  quarter  of  the  south-east 
quarter,  of  section  nine,  (9,)  town  four,  (4,) 
north,  of  range  eleven  east.  Said  petition, 
among  other  allegations,  alleged:  'Said 
Haines  Bros.  &  Co.  are  made  defendants 
herein  because  said  James  Flinn  executed  to 
tbem  a  mortgage  on  said  premises  dated 
March  7,  1885,  and  ^led  for  record  in  said 
Johnson  county  on  March  27,  1885,  and  re- 
corded in  Mortgage  Record  0,  page  476. 
.Said  mortgage  was  conditioned  to  pay  tlie 
sum  of  8^6.15,  and  that  said  mortgage  of 
said  Haines  Bros.  &  Co.  was  subsequent  to 
the  mortgRge  of  the  plaintiffs  therein,  and 
subject  thereto.'  That  afterwards,  to-wit, 
on  or  about  the  16th  day  of  February,  1886, 
Haines  Bros.  &  Co.,  the  plaintiffs  in  this  ac- 
tion, appeared  and  answered  tlie  petition  of 
the  plaintiffs  in  said  cause,  McCrosky, 
Wright  &  Leach,  and  admitted  to-wit:  That 
Jamea  Flinn  executed'  to  them  a  mort- 
gage on  the  premises  described  in  plaintiffs' 
mortgage  and  petition  dated  Miircb  7,  1885, 
and  that  the  same  mortgage  was  filed  for  rec- 
ord in  said  Johnson  county  on  March  27.  A.  D. 
1885,  and  recorded  in  Mortgage  Record  O,  at 
page  416.  That  said  mortgage  was  condi- 
tioned to  pay  tlie  sum  of  two  hundred  and 
eighty-six  and  15-100  dollars.  And,  further, 
the  said  defendants  therein  Haines  Bros.  & 
Co.,  answering,  alleged  that  their  mortgage 
as  set  upin  plaintiffs'  petition,  and  as  herein 
admitted  to  be  true,  is  not  and  will  not  be- 
come due  until  March  9,  A.  D.  1886.  Further 
answering,  alleged:  'Deny  each  and  every 
other  allegation  in  the  plaintiffs'  petition 
contained,  not  herein  admitted  to  be  true.' 
And  the  said  defendants,  answering,  in  con- 
clusion say:  'Therefore  these  defendants 
pray  that  the  said  mortgage  of  these  defend- 
ants Haines  Bros.  So  Co.  may  be  foreclosed.' 
That  McCrosky,  Wright  &  Leach,  James 
Flinn,  Elizabeth  FUnn,  and  William  B.  Gold- 
smith may  be  foreclosed  of  all  right  of  re- 
demption, and  other  interest  in  said  premises; 
and  for  such  other  and  further  relief  as  equity 
and  good  conscience  may  require.  That  aft- 
erwards, at  the  April,  1886,  term  of  the  dis- 
trict court  in  and  for  Johnson  county  and 


state  of  Nebraska,  to-wit,  on  the  13th  day  of 
April,  1886,  sail!  cause  coming  on  to  be  beard 
on  the  issues  joined,  the  court  found:  '  Due 
plaintiffs  from  defendant  James  Flinn,  on 
note,  $215,  and  same  is  a  second  lien  on  the 
premises;  and  that  there  Is  doe  the  defend- 
ants Haines  Bros.  &  Co.,  on  judgments, 
$317.16,  which  is  a  third  lien  on  the  prem- 
ises; and  that  there  is  due  Louis  Grosjean 
$20,  which  is  the  fourth  lien;  and  that  the 
claim  of  defendant  William  B.  Goldsmith  is 
the  first  lien,  and  not  yet  due,  and  the  decree 
of  foreclosure  and  order  of  sale  shall  be  snlv 
ject  to  it.  In  accordance  with  such  finding  so 
made  said  decree  of  foreclosure  was  entered, 
and  on  the  11th  day  of  May,  1886,  order  of 
sale  was  issued,  directed  to  the  sheriff  of  said 
county,  who,  after  advertising  said  sale,  sold 
the  premises  described,  on  the  28th  day  of 
June,  1886,  to  McCrosky,  Wright  &  Leach, 
which  said  sale  was  by  the  Hon.  J.  H. 
Broadt,  judge  of  said  district  court,  on  the 
17th  day  of  August,  1886,  at  chambers,  con- 
firmed, and  deed  ordered  to  be  made  to  Charles 
Leach,  the  other  answering  defendant  herein, 
and  one  of  the  firm  of  McCrosky,  Wright  ft 
J.«ach,  in  trust  for  said  firm  of  McCrosky, 
Wright  &  Leach.  And  these  answering  de- 
fendants further  allege  that  each  and  all  of 
the  matters  and  things  in  plaintiffs'  petition 
averred  were  by  the  said  court  at  the  April, 
1886,  term  thereof,  in  the  cause  therein  pend- 
ing between  McCrosky,  Wright  &  Leach, 
as  plaintiffs,  and  Haines  Bros,  tc  Co.  and  the 
other  defendants  herein,  defendants,  were 
matters  in  issue  before  the  said  court  in  said 
cause,  and  that  the  said  things  and  matters 
in  issue  were  by  the  said  court  fully  consid- 
ered and  determined,  and  these  answering 
defendants  were  by  said  court  found  to  have 
a  lien  prior  to  the  mortgage  lien  of  theae 
plaintiffs,  and  decree  was  rendered  upon  said 
finding.  That,  in  pursuance  of  such  decree, 
the  said  premises  were  sold  to  satisfy  the  de- 
cree in  favor  of  these  defendants,  and  sul>- 
ject  to  the  mortgage  lien  of  defendant  Gold- 
smith. That  no  appeal  has  been  taken  or 
proceedings  in  error  had  in  said  original  snit. 
As  a  second  matter  of  defense,  these  defend- 
ants aver  that  the  mortgage  sued  on  and  de- 
scribe<l  in  plaintiff's  petition  was  executed 
upon  land  occupied  at  the  time  of  the  execu- 
tion by  the  said  James  Flinn  and  Elizabeth 
Flinn,  liis  wife,  as  a  homestead,  and  which 
said  mortgage  was  signed  by  the  said  James 
Flinn  only;  and  defendants  allege  that  said 
mortgage  is  notalien  upon  the  preraisea  there- 
in described.  Defendants,  further  answering, 
deny  that  the  said  James  Flinn  is  indebt^ 

in  the  sura  of  $ ,  or  any  other  sum,  to 

the  said  plaintiff.  Defendants  fuither  deny 
each  and  every  allegation  in  plaintiffs'  petition 
contained,  except  such  as  are  herein  specifi- 
cally admitted.  Wherefore  these  defendants 
pray  that  the  court  may  decree  that  the  mat- 
ters and  things  in  plaintiffs'  petition  averred 
were  in  said  first-named  cause  fully  deter- 
mined and  adjudicated,  and  that  these  defend- 
ants' title  to  the  said  premises  be  decreed  to  be 
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paramount  and  saperior  to  Ibe  mortgage  of 
Said  plaintiffs." 

Flinn,  in  liia  answer,  alleges  that  the  land 
in  controversy  was  the  hotnustead  of  lura?el[ 
and  wife,  and  that  the  mortgage  to  the  plain- 
tiffs was  not  signed  by  his  wife.  The  reply 
consists  of  certain  denials.  The  answer  of 
Haines  Bros.  &  Co.,  in  the  nature  of  a  cross- 
petition  in  the  former  action,  is  set  out  in  tlie 
record,  from  wlilcb  it  appears  that  in  the 
former  action  they  had  filed  a  iros^bil),  and 
aslced  to  bave  their  mortgage  foreclosed. 
The  decree,  however,  fails  to  show  that  any 
■urn  was  allowed  Haines  Bros,  on  the  tore- 
dosnre  of  said  mortgage,  but  they  were  al- 
lowed certain  judgment  liens  claimed  by 
them.  No  appeal  was  taken,  and  they  seem 
to  have  been  satisfied  with  the  decree.  It 
is  Impossible  for  us  to  bold  such  decree  to 
be  void.  The  court  may  hare  found  tliat 
the  mtirtgage  had  been  satisfied,  or  that  it 
was  void,  or  given  without  consideration. 
The  mortgage  was  then  due,  and,  for  anghl 
that  appears,  it  should  have  been  foreclosed 
unless  some  of  the  defenses  to  the  same 
were  considered  saffictent  to  defeat  it.  The 
evidence  in  that  case  is  not  before  us,  and 
the  presumptions  are  tbat  the  decree  was 
riji^t.  Tile  matter  involved  in  the  plain- 
tiffs' petition,  therefore,  having  been  set  up 
in  a  former  action  by  erxMs-petition,  and  a 
judgment  rendered  tliereon,  is  res  ad^juM- 
<ata.  In  Packet  Co.  v.  Sickles,  6  Wall. 
592,  the  supreme  court  of  the  United  States 
say:  "As  we  understand  the  rule  in  respect 
to  the  conclusiveness  of  the  verdict  and  judg- 
ment in  a  former  trial  between  the  same  par- 
ties, wlien  the  judgment  is  used  In  pleading 
as  a  technical  estoppel  or  is  relied  on  by  way 
of  evidenre  as  conclasive per  a«,  it  must  ap- 
pear by  the  record  of  the  prior  suit  that  the 
particuisr  controversy  sought  to  be  concluded 
was  necessarily  tried  and  determined, — that 
is,  if  the  record  of  the  former  trial  shows 
tlMt  the  verdict  oonld  not  have  been  rendered 
without  deciding  the  particular  matter,  it 
will  be  considered  as  having  settled  t^at 
matter  as  to  all  future  actions  between  the 
parties;  and,  further,  in  cases  where  the  rec- 
ord itself  does  not  show  that  the  matter  was 
necessarily  and  directly  found  by  the  jury, 
evidence  aliunde,  consistent  witli  the  record, 
may  l>e  received  to  prove  the  fact.  But  even 
where  it  appears  from  the  cxtiinsic  evidence 
that  the  matter  was  properly  within  the  issue 
controverted  in  the  former  suit,  if  it  be  not 
shown  tbat  the  verdict  and  judgment  neces- 
sarily invcrfved  its  consideration  and  detei^ 
mination,  it  will  not  be  concluded."  Wells, 
Res  Adj.  4. 

In  our  view,  the  matter  involved  in  this 
case  WHS  properly  before  the  court  in  the  for- 
mer action,  and  its  judgment  tliereon  will  be 
conclusive.  The  rule  is  that  "  where  a  court 
tias  jurisdiction  it  has  a  riffht  to  decide  every 
question  which  arises  in  the  cause,  and, 
wlMther  its  decisions  be  oorrpct  or  otherwise, 
lis  judgment,  until  reversed,  is  regarded  as 
binding  iu  every  otlier  court.    In  no  ooUat- 


eral  way  can  tlie  parties  question  the  corrrct- 
ness  of  a  judgment  which  has  been  rendered 
between  them  in  a  court  having  jurisdiction 
of  them,  and  of  the  subject-matter.  The 
only  way  for  them  to  investigate  such  a  judg- 
ment is  by  a  rehearing  of  that  cause,  eitiier 
by  writ  of  error  or  by  some  other  legal  and 
direct  mode;  for,  to  the  extent  to  which  the 
judgment  goes,  their  rights  have  been  con- 
sidered and  decided,  and  they  have  submitted 
to  that  decision,  either  from  the  force  of  law 
after  a  final  hearing  by  a  court  of  last  resort, 
or  from  a  disinclination  to  pursue  the  matter 
further,  when  other  courses  of  proceeding 
for  rehearing  were  open  before  them,  and 
might  have  been  had  if  they  had  so  elected. 
Upon  this  point  the  authorities  are  numerous 
and  decisive.  Hollister  v.  Abbott,  11  Fost. 
448;  Wells,  Res  Adj.  5.  This  we  regard  as 
a  correct  statement  of  the  law.  The  former 
decree,  therefore,  is  conclusive,  and  this  ac- 
tion is  thereby  barred.  An  examination  of 
the  record  shows  that  the  sale  was  confirmed 
at  chambers  in  a  county  other  than  that  in 
which  the  land  is  situated.  Whether  under 
onr  statute  there  \n  authority  to  confirm  the 
sale  in  this  manner  is  not  raised  by  either 
pleadings  or  proof.  There  is  no  error  in  the 
record,  and  the  judgment  la  afltoned.  The 
other  judges  concur. 


Cbioaoo,  K.  &  N.  Bt.  Go.  o.  Hazeia 

(Supreme  Court  of  Jfebrcuka.    April  IT,  1888.) 

Railkoas  ih  Btbebt— ABcrmro  Owtraxa— Dax- 
A0>»— BvmKircB. 

1.  Where  town  lots  abut  upon  s  street,  along 
which  a  railroad  Is  oonatmotea,  so  near  aa  to  cause 
an  embanJunent  in  the  street,  upon  either  aide  of 
tile  lot,  80  as  to  deprive  the  lot-owner  of  the  free 
use  of  the  streets  adjacent  to  and  abutting  on  the 
lot,  the  lot  being  thereby  depreciated  in  valne,  to 
the  damage  of  t£e  owner,  he  may  recover  hi*  dam- 
ages from  the  railroad  ooinpany,  even  though  no 
part  of  the  lot  be  taken,  ana  no  part  of  the  street 
in  front  thereof  be  oocnpied  by  the  railroad.* 

a.  "The  words ' or  dantage,'  in  aectlon  81,  art  1, 
of  the  constitution,  Include  all  damages  arising 
from  the  exercise  of  the  right  of  eminent  domain 
wtaioh  causes  a  diminution  in  the  value  of  private 
property. "  City  of  Omaha  v.  Kramer,  41  N.  W. 
!Etep.ii8». 

3.  For  the  purpose  of  arriving  at  the  diminution 
of  the  value  of  real  estate  damaged  by  the  oon- 
stmctloD  of  a  railroad.  In  estimating  the  value  of 
the  property  after  the  oonstmcUon  of  such  road, 
It  Is  proper  to  take  into  conalderation  all  elements 
of  damage  caused  by  suob  ooostructlon  which 
tend  to  diminiah  the  value  of  the  property. 

4.  In  an  aotion  tor  damages  resulting  to  private 
property  from  the  construction  of  a  railroad  near 
such  property,  the  defendant  answered  that  the 
plaintiff  had  been  paid  for  all  damages  sustained 
by  reason  of  the  oonstruotlon  of  the  railroad 
Utrough  the  oonn^  where  the  property  was  situ- 
ated, and,  upon  a  trial,  during  the  talcing  of  the 
testimony  of  the  defendant's  right  of  way  agent, 
the  defendant  offered  In  evidence  a  voucher  and 
receipt  for  the  money  paid,  whloh  was  for  the  right 


■  Conoemlng  the  rights  of  owners  of  land  abut- 
ting on  a  street  In  which  railroad  tracks  are  laid 
to  compensation  for  damages  oocastoned  thereby, 
see  Adams  v.  Railroad  Co.,  (Minn.)  89  N.  W.  Rep. 
QS9,  and  note;  Railroad  Co.  v.  Larson,  (EUn.)  19 
Pac.  Rep.  661,  and  note:  Railroad  Co.  v.  Walsh, 
(Fa.)  17  AU.  Rep.  186,  and  note;  Appeal  of  Beldler, 
(Pa.)  17  AtL  Rep.  244.  (      .^,^(^|.> 
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of  way  through  other  property ;  the  witness  testi- 
fying that  at  the  time  of  the  execution  of  the  re- 
ceipt no  claim  had  heen  made  for  the  damages  in- 
volved in  the  suit  then  on  trial,  and  therefore  the 
damages  were  not  included  in  the  voucher  and  re- 
ceipt. The  plaintiff  in  rebuttal  testified  substan- 
tiaUy  to  the  same  thing,  and  defendant,  after  plain- 
tiiTa  evidenoe  was  closed,  recalled  its  witness,  for 
the  purpose  of  proving  that  when  the  plaintiff 
signed  tne  receipt  he  Imew  the  purport  thereof, 
which  testimony,  upon  ohjeoUon,  was  excluded. 
Held  no  error. 
{SyUabui  bv  the  CmurU) 

£rrortodiBtrlctcourt,PHwneecounty;  Af- 
FELOET,  Judge. 

Stephen  S.  Brotonwad  Humphrey  &  Lind- 
»ay,  for  plaintiff  in  error.  A.  H.  Bahoook 
and  /.  K.  Qoudy,  for  defendanl  in  error. 


s,  G.  J.  Tliis  action  was  instituted 
in  the  district  court  of  Pawnee  county  by  de- 
fendant in  error,  and  against  plaintiiEt  in  er- 
ror, to  recover  damages  alleged  to  iiave  been 
sustiiined  by  defendant  in  error  to  the  north 
half  of  block  85,  in  that  part  of  Pawnee  City 
Icnown  as  "North  Pawnee  City,"  by  the  con- 
struction of  plaintifC's  railroad  along  the 
north  side  of  Third  street,  which  is  abutting 
on  and  north  of  defendant's  property.  The 
trial  resulted  in  a  verdict  and  judgment  in 
favor  of  defendant  in  error.  Plaintiff  in  er- 
ror seeks  review  by  proceedings  in  error. 

It  appears  from  the  evidence  that  the  rail- 
road was  constructed  on  and  along  the  south 
half  of  blocks  12,  29,  30,  and  31,  which  had 
been  purchased  by  plaintiff  in  error.  Tlie 
south  half  of  block  80  lies  immediately  north 
of  and  across  Third  street  from  the  proper- 
ty of  defendant  in  error.  On  this  half  block 
is  located  plaintiff's  depot.  Piactically  the 
whole  of  the  half  blocks  referred  to  are  oc- 
cupied by  main  and  side  tracks  of  plaintiff's 
road.  The  tracks  are  laid  upon  a  nil,  which 
varies  in  height  from  the  natural  surface  of 
the  ground  to  al>out  9  feet  from  the  east  side 
of  block  80  to  the  west  side  of  block  12.  The 
line  of  road  and  tracks  cross  Sheridan  street, 
which  is  immediately  to  the  west  of  plain- 
tiff's property  on  the  south  side  of  Third 
Street,  and  between  blocks  29  and  30  on  the 
north  side  of  said  Third  street,  and  across 
Sherman  street,  which  is  immediately  east 
of  plaintiff's  property,  and  between  blocks 
8U  and  31.  The  distance  from  the  north 
line  of  Third  street  to  the  road-bed  where 
plaintiff's  ruad  crosses  Sheridan  and  Sher- 
man streets  is  very  slight;  not  more  than 
a  few  feet.  Immediately  to  the  west  of 
plaintiff's  property,  but  on  the  north  side 
of  Third  street,  the  fill  extends  into  Third 
street.  At  the  crossing  of  Third  and  Lin- 
coln streets,  wbicli  is  three  blocks  east  from 
defendant's  property,  plaintiff's  road  turns 
to  the  south,  and  crosses  Third  street  up- 
on a  fill.  At  the  crossing  of  Grant  street, 
which  is  one  block  east  from  defenda  n t's  prop- 
erty, there  is  a  cut  of  perhaps  about  15  f  t-et  in 
depth,  and  over  which  is  constructed  a  bridge 
along  Grant  street,  which  extends  into  Third 
Street,  the  approaches  to  which  are  graded  to 
a  height  of  perhaps  9  or  10  feet,  and  which 


extends  across  Third  street,  thus  substan- 
tially closing  that  street  one  block  east  from 
plaintiff's  property.  Sherman  street,  ad- 
Joining  defendant's  property  to  the  east,  and 
Sheridan  street  upon  the  west,  are  practically 
closed  by  the  grade  and  tracks  crossing  them 
immediately  upon  the  north  side  of  Third 
street.  Defendant's  outlet  from  his  prop- 
erty is  substantially  limited  to  the  south  by 
way  of  Sherman  and  Sheridan  streets,  upon 
his  east  and  west,  and  to  the  west  by  the  way 
of  Third  street,  which,  as  we  have  seen,  is 
partly  occupied  by  plaintiff's  road-bed.  By 
this  it  will  be  seen  that  no  part  of  Third 
street  immediately  north  of  defendant's  prop- 
erty is  occupied  by  plaintiff's  road;  that  the 
line  of  road  is  constructed  along  the  south 
half  of  the  blocks  named  upon  plaintiff's  own 
property,  obtained  by  it  by  purcliase,  and  not 
by  condemnation,  except  as  to  the  crossing  of 
Rose  street  between  blocks  10  and  11,  \Val- 
nut  street  between  11  and  12,  Chestnut  street 
between  12  and  29,  Sheridan  street  between 
29  ftnd  80,  Sherman  street  between  30  and 
31,  Grant  street  between  81  and  32,  and 
Seminary  street  between  82  and  block  4  in 
HoUingshead's  addition. 

Under  these  conditions,  it  la  insisted  by 
plaintiff  in  error  that  defendant  in  error  can- 
not recover  damages,  tlie  contention  being 
that  "The  defendanl  railroad  company  is  nc^. 
liable  for  any  Injury  to  the  premises  in  ques- 
tion produced  by  the  lawful  and  proper  con- 
struction and  operation  of  its  railroad  on  its 
own  land,  on  the  north  side  of  Third  street" 
Upon  this  point  counsel  for  plaintiff  in  error 
have  presented  a  very  able  and  elaborate 
brief,  which  was  supplemented  by  a  logical 
argument,  in  which  substantially  iJE  not  quite 
all  of  the  authorities  both  in  England  and 
this  country  were  carefully  considered.  We 
have  examined  the  authorities  cited,  and  trust 
we  will  be  excused  from  reviewing  them,  as, 
in  our  opinion,  the  whole  question  presented 
has  been  virtually  disposed  of  by  our  own 
decisions,  under  the  provision  of  our  consti- 
tution, which  is  that  "the  property  of  no  per- 
son shall  be  taken  or  damaged  for  public  use 
without  just  compensation  therefor. "  This 
provision  of  the  constitution  has  been  con- 
sidered with  more  or  less  care  in  Gottschalk 
V.  Bailroad  Co..  14  Neb.  550,  16  N.  W.  Bep. 
475;  Railroad  Co.  v.  Reinhackle,  15  Neb.  279, 
18  N.  W.  Rep.  69;  Railroad  v.  Rogers,  16 
Neb.  117,  19  N.  W.  Rep.  608;  Railroad  v. 
Fellers.  16  Neb.  169, 20  N.  W.  Rep.  217;  City 
of  Omaha  t.  Kramer,  41  N.  W.  Rep.  295.  and 
other  cases  which  we  need  not  cite.  Much 
stress  is  placed  upon  the  fact  that  plaintiff 
purchased  the  parts  of  blocks  along  the  north 
side  of  Third  street  over  which  its  line  of 
road  runs,  instead  of  obtaining  the  same  by 
the  exercise  of  the  right  of  eminent  domain. 
We  cannot  oonceive  that  this  can  m.ike  any 
difference.  It  could  not  purchase  the  streeta 
across  which  its  line  runs,  and  its  occupancy 
thereof  cannot  be  so  based.  The  exercise  of 
the  right  of  eminent  domain  is  limited  to 
cases  wherein  a  purchase  oannotbe  made,  or 
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where  the  uwner  of  the  re:il  estate  refuses  to 
grant  the  right  of  way  through  or  over  his 
premises.  Section  97,  c.  16,  Comp.  St. ;  Ilail> 
road  Co.  v.  Gerrar.I,  17  Neb.  587,  24  N.  W. 
liep.  279.  The  right  to  occupy  public  streets 
is  bitsed  upon  a  similar  provision  of  the  stat- 
ute. Section  83,  c.  16,  Comp.  St  Railrond 
corpomLions  have  the  right,  therefore,  to  take 
and  use  real  esbite  for  right  of  way  purposes 
with  or  without  the  consent  of  the  owner 
thereof.  They  also  have  tlie  right  to  occupy 
roada,  streets,  alleys,  or  public  grounds  of 
any  kind  by  the  consent  of  the  municipal  or 
other  corporation,  or  public  officers  or  aa- 
tboritiea,  or,  on  failing  to  obtain  such  consent, 
by  tbe  right  of  eminent  domain.  Under  this 
right,  and  under  tbe  restrictions  contained 
in  section  8,  art.  11,  of  the  constitution, 
plaintiff  in  error,  by  lawful  autliority,  not 
only  occupies  the  portions  of  the  blixdcs  re- 
ferred to,  bat  its  crossing  of  Third,  Lincoln, 
Seminary,  Grant,  Sherman,  Sheridan,  Chest- 
not,  Walnut,  and  Bose  streets. 

It  seems  to  be  tbeeontention  at  plaintiff  in 
error  that,  by  the  occupation  of  the  lots  und 
parts  of  blocks  it  has  purchased,  it  is  placed 
upon  the  same  footing  us  a  private  owner  of 
property,  and  therefore  has  the  right  to  make 
use  of  its  own  property  as  it  may  see  fit,  so 
long  as  it  does  not  create  thereon  a  public 
cnisance;  and  therefore,  if  an  injury  was 
suffered,  it  is  damnum  absqus  iiyuria.  To 
this  we  cannot  ag^ee.  We  cannot  consent  to 
base  defendant's  ri^^ht  to  recover  upon  the 
simple  method  adopted  by  plaintiff  in  pro- 
curing its  right  of  way.  Had  it  been  any- 
thing else  than  a  railroad  company,  the  own- 
er of  any  single  lot  along  its  track  could  have 
declined  to  sell  his  lot,  and  thereby  prevented 
its  construction,  but,  owing  to  the  fart  that 
plaintiff  was  a  railroad  corporation,  this  right 
on  the  part  of  the  lot-owner  did  not  exist. 
Can  it  be  said,  then,  that,  because  the  lot- 
owners  consented  to  sell  their  lots,  plaintiff 
could  purchase,  and  thns  defeat  the  right  of 
adjoining  property  owners  to  maintain  their 
action  for  damages?  Such,  to  our  minds, 
would  be  indeed  a  novel  conclusion.  So  far 
as  this  inquiry  Is  concerned,  it  must  be  con- 
ceded that  the  property  of  plaintiff  has  been 
damaged  by  the  occupation  for  public  use  of 
the  streets  and  adjacent  lots.  That  is,  its 
value,  to  a  greater  or  less  extent,  has  been 
destroyed.  This  loss  must  fall  upon  the 
owner,  unless,  by  the  clause  of  the  constitu- 
tion referred  to,  defendant  in  error  is  given 
an  action  against  the  corporation  causing  it 
for  his  damage. 

In  Gottschalk  ▼.  Railroad  Co.,  supra,  it  was 
decided  that  where  a  lot  abuts  npon  an  alley 
npon  which  a  railroad  is  built,  if  the  owner 
of  the  lot  sustains  damage  in  excess  of  that 
shared  by' tbe  public  generally,  be  may  re- 
cover if  he  is  deprived  of  a  public  right 
which  he  enjoyed  in  connection  with  his 
property.  In  the  opinion  it  is  said:  "It  is 
not  necessary  to  entitle  a  party  to  recover 
that  there  shonid  be  a  <lire-t  physical  injury 
to  Ills  property,  if  be  biis  sustained  damages 


in  respect  to  the  property  Itself,  whereby  its 
value  has  been  permanently  impaired  or  di- 
minished. This  is  but  Justice."  To  that 
extent  we  must  consider  the  law  of  this  state 
settled.  In  Railroad  Co.  v.  Belnhackle,  it 
was  held  that  the  authorities  of  a  city  could 
not  authorize  a  railroad  company  to  perma- 
nently appropriate  and  obstruct  a  portion  of 
the  street  without  compensating  all  the  pro{>- 
erty  owners  abutting  thereon,  if  especially 
injured  thereby.  In  that  case  it  is  said  that 
although  the  fee  of  streets  is  in  the  public, 
yet  it  IS  held  in  trust  for  public  use.  "The 
municipal  corporation  cannot  sell  or  perma- 
nently obstruct  the  streets  without  compen- 
sation to  the  owners  of  property  specially  in- 
jured thereby.  The  trust,  like  any  other, 
must  be  exercised  in  good  faith.  It  was  cro> 
ated  to  give  permanency  to  streets,  and  apply 
them  wholly  to  the  use  of  the  public.  But, 
in  addition  to  the  public  t>enefit,  every  lot- 
owner  whose  lots  abut  on  a  street  has  a  spe- 
cial interest  therein,  distinct  from  the  public 
at  large.  Unless  the  owner  can  have  free  and 
unobstructed  access  to  his  property  it  will  be 
of  but  little  value. "  See,  also.  City  of  Omaha 
V.  Kramer,  41  N.  W.  Bep.  295. 

In  Railroad  Co.  v.  Fellers  it  was  held  that 
where  real  estate  was  damaged  by  the  con- 
struction of  the  railroad,  but  no  part  thereof 
was  appropriated  to  the  use  of  such  road,  an 
action  might  be  maintained  against  tbe  rail- 
road company  for  such  damages.  In  that 
case,  while  no  part  of  Feller's  property  was 
taken,  yet  it  was  surrounded  or  inclosed 
within  what  is  commonly  termed  a  "  Y,"  be- 
ing depreciated  in  value  by  the  construction 
of  tbe  road  across  and  over  adjacent  properly 
and  streets.  It  has  been  substantially  and 
uniformly  held  by  this  court  that  tbe  provis- 
ions of  the  constitution  giving  compensation 
to  the  owners  of  property  damaged  for  public 
use  shall  be  given  a  reasonable  and  practical 
construction,  and  tlvit  where  property  is  ren- 
dered of  less  value  by  the  construction  of  a 
public  improvement  of  the  kind  mentioned 
the  owner  shall  have  "Jast  compensation 
therefor. "  The  amount  or  extent  of  damage 
is  a  question  of  fact  for  the  Jury. 

In  the  amended  answer  of  plaintiff  In  error 
it  is  avened  that  "on  the  9th  day  September, 
1886,  the  Chicago,  Kansas  &  Nebraska  Rail- 
road  Company  paid  to  the  plaintllT  the  sum 
of  8100,  and  the  plaintiff  accepted  the  same 
In  full  payment  of  all  damages  sustained  by 
him  by  reason  of  the  lawful  construction  of 
the  said  railroad  through  the  county  of  Paw- 
nee, In  the  state  of  Nebraska,  and  thereupon, 
by  an  Instrument  in  writing  signed  by  him, 
released  the  Chicago,  Kansas  &  Nebraska 
Railroad  Company  from  any  claim  or  de- 
mand of  plaintiff  on  a<'Count  of  such  dam- 
ages, which  are  the  same  alleged  damages 
descrtbeil  and  sued  for  in  plaintiff's  amended 
petition. " 

On  the  trial,  plaintiff  in  error  introduced 
and  caused  to  be  read  to  the  jury  a  voucher 
and  receipt  signed  by  defendant  in  error,  and 

which  is  as  follows:  /     ^^^i^ 
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*DcpE!rDA!«T'a  Exhibit  A. 

"Chicago,  Sanaa*  &  Nebraska  Railroad  Co. 

■•250  Station. 

■Book.        To  David  &  Oeorge  Hazels.  Dr. 

1. 


"Charge  to  18861.  DoUara.  Cents. 
"Septl.  For  a  strip  ot  land ^^— 
feet  wide,  of  which  the  center 
line  of  the  route  and  line  of  the 
Chicago,  Kansas  &  Ttebraaka 
Railroad  Company,  as  the  same 
ia  now  surveyed,  staked,  and 
located,  is  the  center,  being 
feet  each  side  of  the  cen- 
ter line  of  aaid  route,  over, 
across,  and  through  the  follow- 
ing-described tract  of  land,  as 
■aid  noute  and  line  of  said  rail- 
road passes  through  the  same, 
to- wit:  AU  of  lot  11  in  block  10 
in  Hazels'  Add.  to  Pawnee  City, 

Heb..  Fawnee  Co.,  Neb «.<»  00 

"And  indading  all  damages  siutalBed  or  to  be 
•ustained  by  me  oy  reason  of  the  construction  and 
operation  of  the  railroad  of  said  company  in  a  law- 
ful manner,  througb  said  oountyof  Pawnee. 

"Oonstaruetion  Ac't  Right  of  Way.  CerUfled.  1. 
Bxamiited  and  correct.    H.  F.  Hobkis,  Auditor. 

"Approved:  H.  A.  Low,  PresidenL 
■Dated  Sept  9th. 

"Received  of  the  Chicago,  Kansas  A  NabraakB 
Bailioad  Oempaay  the  sum  of  one  hundred  doUars 

81100.00)  in  full  for  the  above  aooount.     [Signed] 
AVID  &  OSOUQJI  HAZKIJt." 

Thifl  paper  woa  introdaoed  dnrlng  the  ex- 
aminBtioa  of  Mr.  Ewing,  who  was  the  right 
of  way  agent,  and  who  procured  its  ex«cu- 
tton.  Defendant  in  error,  in  rebattal,  was 
called  upon  ttoe  stand  and  testUed,  in  sub- 
stance, that  he  gave  a  n  amber  of  sach  vouch- 
«TB,  some  of  which  were  for  lobs  sold  the 
nilroad  company  ooostructing  the  road, 
others  being  for  lota  sold  bo  said  company  by 
owners  thereof  who  had  previoualy  purchased 
from  iilm,  but  to  whom  no  deeds  had  been 
made;  the  railroad  company  preferring  the 
•xecution  of  oonveyances  dlreotly  from  hin, 
instead  of  to  the  purchasers,  and  from  them 
to  the  railrond  company,  thus  avoiding  the 
«xpense  and  tioutdo  of  one  conveyance  in 
each  purchase.  It  was  further  said  by  the 
witness  that  he  did  not  observe  the  language 
of  the  voucher  as  including  damages  sus- 
tained by  theoonsbrnotion  of  the  road  through 
the  county  of  Pawnee.  After  the  rebuttal 
evidence  of  defendant  in  error  had  closed, 
plaintiff  in  error  again  called  Mr.  Ewing, 
«nd  offered  to  prove  by  him  (hat  ''Mr.  Hasels 
■igned  the  instrument  fully  advised  of  what 
was  in  it,  and  that  tdie  monqr  paid  for  the 
lots — the  amount — was  fixed  in  view  of  the 
abutting  damages,"  Upon  objection  being 
made,  this  evidence  was  excluded,  aiul  <rf 
which  plaintiff  in  error  now  complains. 
This  cannot  be  made  ground  for  reversing 
the  judgment,  for  two  reasons:  (1)  The  wit- 
ness Ewing  liad  been  upon  the  stand,  and  ex- 
amined as  to  tlie  execution  of  the  instrument 
referred  to,  prior  to  the  examination  of  de- 
fendant's witnesses  In  rebuttal.  By  the  ex- 
amination of  bis  witnesses,  the  testimony  in 
the  case  would  ordinarily  be  considered  dosed. 
The  further  introduction  of  evidence  would 
be  within  the  discretion  of  the  trial  court, 
and  a  judgment  would  not  Iw  reversed  ex- 


cept for  an  abuse  of  such  discretion.  Sec- 
tion 283,  Civil  Code.  (2)  It  is  sitown  upon 
the  examination  of  the  same  witness  ( Ewing) 
daring  the  trial  that  no  claim  for  damages  to 
block  S5  had  been  made  at  the  time  of  the 
execution  of  the  voucher  and  receipt;  that 
the  same  was  not  considered,  and  therefore 
oould  not  have  entered  into  consideration  at 
the  time  of  the  execution  of  the  paper  re- 
ferred to.  There  was  no  error,  therefore,  in 
excluding  tlie  offered  evidenca 

Defendant  in  error  offered  in  evidence  an 
ordinance  of  tite  oityof  Pawnee  City,  eonfer- 
riog  upon  the  Chicago,  Knosas  &  Nebraska 
Bailroad  Company  the  riglit  of  way  ttu-ough 
and  upon  Second,  Thi^  Fourth,  Butler, 
Emery,  Pawnee,  Lineoln,  Seminary,  Qrant, 
Sherman,  Sheridan.  Chestnut,  Walnut,  aad 
Hose  streets.  Plaintiff  in  error  then  re- 
quested  Che  court  to  give  to  the  jury  the  fol- 
lowing instruction,  which  was  refused :  "  The 
court  instructs  tlie  jury  that  in  assessing  the 
damages  in  this  case  they  will  not  take  into 
oonsideiation  any  right  acquired  from  the 
city  <rf  Pawnee,  but  only  each  aots  as  had 
been  done  by  defendant  or  its  grantor  before 
the  beginning  of  this  suit. "  By  this  instruo- 
tion  it  was  sought  to  take  from  the  consider- 
ation of  the  jury  the  right  conferred  upon 
the  railroad  oonpaay  to  ooeupy  Third  street 
as  the  road  had  been  constructed  north  at  the 
line.  This  instraotion  was  rightly  Tefuaed, 
for  the  reason  that  it  was  shown  by  the  evi- 
dence upon  the  trial  that  the  eonetruotion  of 
the  road-bed  and  fill  upon  which  the  track 
was  laid  extended  into  and  partially  acroes 
Third  street.  In  order  to  enable  defendant 
ia  error  to  maintain  his  action  it  was  perhaps 
thought  to  be  necessary  that  it  be  shown  that 
the  ereetkm  of  the  embankatent  ia  Third 
street  was  lawful,  and  for  this  purpose,  if  for 
no  other,  the  jury  had  the  right  to  consider 
that  fact.  It  seems  from  tlie  evidence  and 
record  that  tl>e  right  of  way  was  obtained  by 
the  Chicago,  Kansas  &  X«br«ska  Bailroad 
Company,  but  that  at  some  time  after  its  or- 
ganization, and  perliapa  the  construction  of 
the  road,  the  railroad. corporation  was  suo- 
ceeded  by  plaintiff  in  error,  the  Chicago,  Kan- 
sas &  Nebraska  Uailway  Company.  This 
fact  is  not  referred  to  in  the  petition.  The 
answer  admitted  that  plaintiff  in  error  was  a 
corporation,  and  alleged  that  the  Chicago, 
Kansas  &  Nebraska  Hailroad  Company  oon- 
strucled  the  road;  bnt  there  is  no  allegation 
In  any  of  the  pleadings  that  plaintiff  in  error 
is  the  successor  of  the  Chicago,  Kansas  ft 
Nebraska  liailroad  Company.  The  caiae  ap- 
pears to  have  been  tried  throughout  upon 
the  theory  either  that  the  road  was  o<hi- 
structed  by  plaintiff  in  error,  or  that  plain- 
tiff in  error  and  the  Ctiicago,  Kansas  i  N^ 
braska  Kailroad  Company  were  in  fact  the 
same  corporation,  and  the  contentioD  of 
plaintiff  in  error  that  the  petition  was  de- 
fective in  its  averments,  the  question  not 
liaving  been  raised  before  or  during  the  trial, 
cannot  now  be  considered  for  the  first  time. 
But,  in  any  event,  {>laiatiff  in  ,error.  if  the 
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soccesaor  of  tlie  Chicago,  Kansas  &  Nebraska 
Railroad  Company,  would  be  liable  under  the 
provisions  of  article  4,  c.  72,  Cwup.  St.,  as 
eons(rued  in  Railroad  Co.  v.  Lundstrom,  16 
Kel).  254,  20  N.  W.  Sep.  198. 

It  is  aTerred  in  tlie  petition  that,  by  the 
construction  and  operation  of  plaintiff's 
road,  smoke,  aoot,  and  dost  from  the  en- 
gines, tlie  ringing  of  bells,  sounding  of 
whistles,  noise  of  passing  and  repassing 
trains,  at  all  hours  of  the  day  and  night,  to- 
gether witti  the  danger  to  plaintiif's  build- 
ings from  sparks  from  the  passing  engines, 
render  tlie  property  unfit  fur  residence  or 
business  purposes,  and  that  tttey  were  there- 
by damaged,  etc.  Upon  the  argument  it 
was  contended  that  these  are  not  elements  of 
damage  under  the  provisions  of  the  constitu- 
tion. In  lilakely  v.  Railroad  Co..  4U  N.  W. 
Rep.  956,  this  question  was  presented,  and  it 
was  there  lield  that  while  all  tliese  elements 
were  t-ouipetent  to  be  considered  by  witnesses 
in  arriving  at  the  depreciation  of  the  value 
of  tlie  (iroperty,  yet  they  were  not  necessarily 
elements  of  damage  upon  which  an  estimate 
might  be  seiiarately  based  by  a  jury.  No 
one  will  contend  but  that  property  so  situated 
iToiiJd  be  less  valuable  iind  less  desirable  than 
it  otiierwise  located,  and  in  arriving  at  the 
correct  measure  of  dainageii,  according  to  the 
uietlioil  of  proof  as  stated  in  that  ease,  they 
were  all  proper  to  l>e  considered.  See,  also, 
IJuilway  Co.  v.  Gardner.  (Ohio,)  13 N.  E.  Rep. 
69.  The  real  question  involved  is  as  to  the 
depreciation  of  the  mai'ket  value  of  the  prop- 
eitv,  and  it  is  competent  to  prove  any  special 
fact  by  which  such  depreciation  may  be  es- 
tablished. We  find  no  error,  and  the  judg- 
ntent  of  the  district  court  is  affirmed.  The 
other  judges  concur. 


Sebrt  et  oL  V.  Gcbbt  et  al. 

{Supreme  Court  of  Nebraalsa.    April  IT,  1889.) 
AssioxMBNT  or  DowsH— Notice— AccBPTAXOB— 

iUKISUICTIOX. 

1.  Ib  a  petition  filed  by  a  widow  ia  the  probate 
court  to  have  dowerln  the  lands  of  which  her  hus- 
band died  seised  assigned  to  her,  the  failure  to  al- 
lege in  such  petition  that  her  right  to  dower  "is 
not  disputed  by  the  heirs  or  devisees  '  is  not  fatal 
to  thejuriadiction  of  the  court. 

3.  Where  a  petition  for  dower  is  filed  it  Is  proper 
for  the  judge  to  enter  an  order  directing  the  man- 
aer  of  serviee  of  notice,  but  the  failure  to  enter 
such  order  doee  not  onst  the  court  of  jurisdiction, 
and  render  its  proceedinrs  void. 

3.  A  petition  was  filed  by  a  widow  for  the  as- 
signment of  dower,  such  widow  being  also  the 
guardian  of  the  minor  children  of  the  deceased 
and  herself.  Notice  of  the  application  for  the  as- 
signment of  dower  was  accepted  by  her,  aud  she  re- 
turned Buch  notice,  with  a  statement  therpon,  made 
irr  her  under  oath,  that  she  had  served  the  same 
DpoD  the  minor  ehildren  by  reading  and  explain- 
ing Uie  same  to  them,  etc.  This  notice  was  held 
sjfficientbytheprol>a£e  judge,  and  dower  thereup- 
on assigned  to  the  widow.  Held  that,  as  the  stat- 
nte  provides  that  notice  in  such  case  shall  be 
given  "in  such  manner  a*  .the  judge  of  probate 
shall  direct, "  in  the  alisence  of  fraud  or  collusion 
it  was  not  subject  to  collateral  attack.  In  other 
wordSj  while  the  court  disapproved  of  that  mode 
01  giving  notice,  it  was  not  necessarily  void. 

i.  The  acceptance  by  the  prolwto  jud^e  of  the 
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assignment  of  dower  as  set  off  by  commissioaers, 
and  recordrng  the  same,  is  under  section  9,  &  28, 
Ck>tnp.  St.,  equivalent  to  a  confirmation  of  the  as- 
signment. 

5.  Where  a  widow  after  dower  has  been  as- 
signed, and  she  is  in  possession,  conveys  her  inter- 
est to  another,  the  assignee  will  take  her  dower  in- 
terest in  the  estate. 

(Syllaimt  by  the  Court) 

Error  to  district  court,  Dixon  county;  Pow- 
ers, Judge. 

Wiffton  d-  Whitham  and  B.  B.  Wood,  for 
plaintiffs  in  error.  IV.  E.  Oautt  and  Barnes 
Bros.,  for  defendants  in  error. 

Maxwkll,  J.  This  is  an  action  of  eject- 
ment brought  by  the  phiintiffs  against  the 
defendants  to  recover  the  possession  of  cer- 
tain real  estate.  On  the  trial  of  the  cause  in 
tlte  court  below  judgment  was  rendered  in 
favor  of  the  defendants,  and  the  action  dis- 
missed. The  plaintifb  are  the  children  of 
Edward  Serry,  deceased,  and  the  defendants 
i-laim  the  possession  of  the  real  estate  in  con- 
troversy under  an  assignment  of  dower  in 
lands  owned  by  Edward  Serry  at  the  time  of 
his  death,  which  were  assigned  as  dower  to 
the  mother  of  the  plaintifiEs,  and  by  her  aft- 
erwards assigned  to  the  defendants.  The 
plaintiffs  claim  that  the  assignment  of  dower 
was  void,  and  that,  therefore,  the  defend- 
ants have  no  rights  in  the  premises. 

The  proceedings  to  assign  dower  are  as 
follows.  l)eginning  with  the  petition:  "To 
the  Honorable  J.  W.  Porter,  judge  of  pro- 
bate in  and  for  said  county:  The  petition  of 
Charity  Serry  respectfully  represents  that 
yuur  petitioner,  on  or  about  the  12tb  day  of 
February,  A.  D.  1856,  intermarried  with 
Edward  Seny,  who  afterwards,  on  or  about 
the  19th  day  of  April,  A.  D.  1871.  departed 
this  life,  leaving  your  petitioner,  iiis  widow, 
and  Jonathan  J.  Serry,  Edward  E.  Serry, 
Sarah  £.  Serry,  Charity  I.  Serry,  Marion  D. 
Serry,  Charles  0.  Serry,  and  William  H.  Ser- 
ry his  children  and  only  heirs  at  law.  That 
the  said  Edward  Serry  died  seised  in  fee- 
simple  of  the  following  described  real  estate, 
lying  and  being  in  the  county  and  state  of 
aforesaid,  to-wit:  N.  E.  of  S.  W.  \,  and  lots 
one  and  two,  in  section  eleven,  and  N.  1  of 
S.  \V.  and  S.  E.  of  S.  W.,  and  S.  W.  of  S. 
\V.,  of  section  six,  except  three  acres  sold  to 
S.  Biggerstaff  from  S.  £.  of  S.  W.  of  section 
6,— all  said  land  being  in  township  30  of 
range  six;  the  north  \  of  N.  W.  \,  section 
29,  and  N.  E.  i  of  N.  E.  i  of  N.  E.  i,  and 
east  i  of  \\  i  of  N.  E.  \  ot  N.  E.  J,  of  sec- 
tion 30. — all  in  township  thirty-one  of  range 
six.  That  your  petitioner,  by  virtue  of  her 
Siiid  marriage,  upon  the  death  of  the  said 
Edward  berry  became  and  was  entitled  to 
dower  in  the  land.s  above  describci,  which 
said  dower  has  never  been  assigned  or  set  off 
to  your  petiliuuer,  and  she  has  never  re- 
ceived any  coiupensution  or  equivalent  there- 
for, or  for  any  part  theieof.  Your  petitioner, 
therefore,  prays  the  aid  of  this  honorable 
court  in  the  premises,  and  that  the  writ  ot 
summons  may  issue  out  of  aud  iiader  the 
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tieal  of  this  court,  commanding  the  said 
Jonathan  J.  Serty,  Edward  E.  Serry,  Sarah 
E.  Serry,  Charity  I.  Seny,  Marion  D.  Serry, 
Charles  O.  Serry,  and  William  H.  Serry,  de- 
fendants hereto,  to  personally  appear  before 
tliis  court  on  the  first  day  of  the  next  term 
thereof,  for  decedent  cases,  to  be  holden  at  its 
otlice  in  Ponca,  in  the  county  and  state  afore- 
said, on  the  second  Monday  in  September, 
A.  D.  1873,  and  there  full,  true,  direct,  and 
perfect  answers  mal<e  to  all  and  singular  the 
matters  heiein  stated,  and  to  stand  to  and 
abide  by  the  order  of  this  honorable  court  in 
the  premises;  and  that  upon  the  hearing 
hen-of  a  decree  may  be  made  by  this  honor- 
able court  that  your  petitioner  recover  dower 
in  the  premises  above  described,  and  that 
such  dower  may  be  assigned  and  set  off  to 
her  in  the  manner  and  according  to  the  pro- 
viding of  the  statute  in  sucli  cases  made  and 
provided;  and  that  your  petitioner  may  liave 
such  other,  further,  and  different  relief  as 
tite  nature  of  the  case  requires,  and  as  is 
agreeable  to  equity  and  good  conscience. 
And  your  petitioner  will  ever  pray." 

This  petition  was  filed  August  27,  1873, 
and  was  duly  verified.  The  probate  judge 
thereupon  issued  tlie  following  notice:  "State 
of  Nebraska,  County  of  Dixon.  The  people 
of  the  state  of  Ne'braska,  to  Jonathan  J. 
Serry,  Edward  E.  Serry,  Sarah  E.  Serry, 
Charity  I.  Serry,  Marion  D.  Serry,  Charles 
O.  Serry,  William  H.  Serry,  and  Charity 
Serry,  guardian  of  said  minor  children :  Yon, 
and  each  of  you,  to  be  and  appear  before  me 
at  my  office  In  Ponca,  September  8,  1873,  to 
hear  the  application  of  Cliarity  Serry,  widow 
of  Edward  Serry,  late  of  Dixon  county,  de- 
ceased, praying  that  her  dower  in  the  said 
estate  of  said  land  may  be  set  off,  and  then 
and  there  to  oppose  the  setting  npart  of  such 
dower,  should  you  so  elect.  Witness  my 
hand  and  seal  this  Sept.  2,  A.  D.  1873.  J. 
W.  Porter,  Probate  J  udge. " 

The  return  of  service  on  this  notice  is  as 
follows:  "I  accept  due  and  personal  service 
of  the  within,  this  2d  day  of  September,  A. 
D.  1873.  Charity  Skrrt.  State  of  Ne- 
braska, County  of  Dixon.  Guardian  of  the 
minor  children  of  Edward  Serry.  I,  Char- 
ity Serry,  being  duly  sworn,  depose  and 
say  that  I  served  the  within  on  each  of  the 
persons  named  witliin,  by  reading  the  same 
to  the  older  children,  and  explaining  the 
matter  to  the  younger,  and  in  their  presence 
and  hearing,  on  the  2d  day  of  September,  A. 
D.  1873.    Charity  Sbrrt." 

On  the  hearing,  the  probate  Judge  made  the 
following  order:  "State  of  Nebraska,  County 
of  Dixon.  Estate  of  Edward  Serry,  deceased. 
In  Probate  Court.  September  22, 1873.  The 
people  of  the  state  ofNebraska  to  Wm.  BanJt, 
Alexander  Curry,  and  J.  B.  Barnes,  commis- 
sioners appointed  to  assign  dower  to  Charity 
Serry,  widow  of  said  Edward  Serry,  greeting: 
This  is  to  authorize  you  jointly  to  allot  and 
set  off  to  Mrs.  Charity  Serry,  widow  of  the 
late  Edward  Serry,  deceased,  her  dower  out 
f  the  following  lauds  and  tenements  out  of 


the  estate  of  Edward  Serry,  late  of  Dixon 
county,  st«te  of  Nebraska,  to-wit:  N.  E.  of 
S.  W.  4  nnd  lots  one  and  two,  in  section 
eleven,  and  north  i  of  the  S.  W.,  and  S.  E. 
of  S.  W..  and  S.  W.  of  S.  W.,  of  section  six. 
excepting  three  acres  sold  to  S.  Biggerstaff 
from  S.  E.  of  S.  W.,  of  section  six,— all  of 
said  land  being  situated  in  town  30  of  range 
six;  the  north  i  of  N.  W.  i  section  29,  and 
N.  £.  i  of  N.  K.  i  of  the  N.  E.  i.  and  east  i 
of  west  i  of  the  N .  E.  ^  of  N.  E.  ^,  of  section 
No.  30. — all  in  township  31  of  range  six;  each 
of  you  first  having  taken  the  oath  hereunto 
annexed.  Witness  J.  W.  Porter,  probate 
judge  of  said  county  and  state,  at  his  office  in 
Ponca,  this  27th  day  of  August,  A.  D.  1873. 
and  the  probate  seal  of  said  office  hereunto 
affixed.    J.  W.  Portkr,  Probate  Judge." 

The  commissioners  so  appointed  took  the 
oath  required  by  law,  and  after  examination 
made  the  following  assignment  of  dower: 
"In  the  matter  and  report  of  the  estate  of 
Edward  Serry,  deceased,  we,  the  undersigned 
commissioners  appointed  by  the  Hon.  J.  W. 
Porter,  probnte  judge  of  Dixon  county,  to 
to  itssign,  allot,  and  set  off  to  Mrs.  Cliarity 
Serry  her  dower  in  the  estate  of  her  late  hus- 
band, Edward  Serry,  deceased,  respectfully 
report  to  your  honor  as  follows:  That  by 
virtue  of  the  annexed  order  from  the  probate 
court  of  the  said  county,  having  been  first 
duly  sworn  as  required  bylaw,  have  from  the 
premises  described  allotted  and  set  off  to 
Mrs.  Charity  Serry  the  following  lands  and 
tenements  as  her  dower  in  the  said  estate, 
viz.:  The  west  i  S.  W.  J,  and  N.  E.  J  of  S. 
W.  4t  of  section  six,  township  30,  range  6 
east,  and  the  N.  E.  i  of  the  N.  E.  i  of  the 
N.  E.  J,  and  east  ^  of  AV.  ^  of  N.  E.  i  of  N. 
E.  4>  o''  section  30,  township  31,  range  6 
east.  Certified  bv  us  this  22d  day  of  Septem- 
l)er,  A.  D.  1873.  J.  B.  Barnes.  Wm. 
Bandt.    Alexander  Curry." 

There  is  also  the  following  entry  in  the 
record  of  the  probate  court  of  Dixon  county: 
"And  now  on  the  Stii  day  of  September,  A. 
D.  1873,  the  pmbate  court  is  in  session:  and 
now,  at  this  time,  comes  Charity  Seny,  with 
her  counsel,  Alexander  Hughes,  and  all  the 
heirs  of  said  estate,  to-wit,  Jonathan  .1. 
Serry  in  ptrrson,  sind  the  other  minor  heirs, 
to-wit,  Edward  £.  Serry,  .Sarah  E.  Serry. 
Charity  I.  Serry,  Marion  D.  Serry,  Charles  O. 
Serry,  and  William  H.  Serry,  wlio  appeared 
by  their  guardian,  (their  mother,)  to-wit. 
Charity  Serry,  in  answer  to  the  summons  is- 
sued by  the  court,  September  2,  1873;  and, 
the  summons  have  been  returned  served,  the 
case  is  called,  and  the  said  Charity  Serry  giv- 
ing her  approved  bond  for  the  estate  of  Ed- 
ward Serry,  and  also  her  bond  as  guardian  of 
the  minor  heirs  of  the  estate  of  Edward 
Serry,  deceased,  the  petition  is  heard  asking 
that  commissioners  be  appointed  to  set  off 
the  dower  of  the  said  widow,  Charity  Serry: 
and,  it  being  shown  to  this  court  that  the 
property  of  the  said  Edward  Serry,  deceased, 
has  never  been  appraised,  the  couit  appoints 
Wui.  Bandt  and  Alexander  Curry  to  u]tpraise 
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the  property,  and  a  commission  to  ilo  so  is 
issued,  and  there  being  none  to  diHSe>nt  to 
said  petition,  (to-wit,  pray  that  cuDuuission- 
ers  be  appointed  to  set  off  the  dower,)  and 
the  court  consid<-ring  the  multer  QnUs  that 
and  believes  tliat  according  to  tiie  Revised 
Statutes  in  such  cases  made  and  provided 
tlie  widow  is  entitled  to  dower  though  the 
last  will  of  the  said  Edward  Serry,  deceased, 
makes  no  provision  for  dower;  and  there- 
fore the  court  does  order  that  the  dower  be 
set  oS  to  the  said  Charity  Serrr,  and  liere- 
by  appoints  Wm.  Bandt,  Alexander  Curry, 
and  William  McDonald,  as  commissionera 
to  set  oS  the  same,  and  that  they  report  on 
the  22d  day  of  September.  A.  D.  1873;  and. 
there  being  no  otiier  business  before  the  court, 
court  adjourned  to  September  22.  1873.  and 
this,  the  case  of  the  estate  of  Edward  Serry, 
is  continued.  J,  W.  Pokteb,  I'robate  Judge. 
And  now.  on  this  22d  day  of  September, 
court  being  open,  came  Charity  Serry,  the 
widow  of  Edward  Serry,  deceased,  and  her 
attorney,  Alexander  Hughes,  and  tile  the  in- 
ventory of  the  estate  of  said  deceased ;  and 
now  also  comes  the  commissioners  chosen  to 
appraise  the  property,  and  Qle  their  report, 
being  Wm.  Bandt  and  Alexander  Curry;  and 
now  also  comes  the  commissioners,  to-wit, 
Wm.  Bandt,  Alexander  Curry,  and  J.  B. 
Barnes,  (appointed  by  the  court  in  the  place  of 
McDonald,  who  is  absent;)  and  for  the  rec- 
ord of  the  reports  of  Charity  Serry,  adminis- 
tratrix, go  see  inventory,  page  5;  and  for  re- 
port of  iipprHlsers,  see  record,  page  52;  and 
for  report  of  commissioners  to  set  off  dower, 
see  record  book,  pages  53  and  51;  and  miw, 
the  reports  having  been  tiled  and  accepted, 
court  adjourued.  W.  J.  Porter.  Probate 
Judge." 

The  testimony  shows  that,  at  the  time  of 
the  death  of  their  father,  the  plaintiffs  were 
all  under  the  age  of  fifteen  years,  the  young- 
est being  about  two  yeai's  of  age.  The  ap- 
praised value  of  the  personal  estate  is  shown 
to  have  been  less  tlian  9500.  There  were  a 
number  of  debts  against  the  estate,  and  real 
property  belonging  to  the  estate  seems  to 
have  been  sold  to  pay  such  debts.  The  peti- 
tion for  assignment  uf  dower  was  filed  before 
the  piyment  of  the  debts,  and  dower  was  as- 
signed before  such  debts  were  paid.  The 
dower  assigned  seems  to  have  been  the  home- 
stead which  the  widow  and  her  children  (the 
plaintiffs)  were  occupying  when  the  petition 
to  assign  dower  was  filed.  The  widow  was 
appointed  guardian  for  her  minor  children, 
and.  so  far  as  the  record  discloses,  was  faith- 
ful in  discharging  the  trust.  The  estate  evi- 
dently was  not  very  large,  but  she  seems  to 
have  fed  and  clothed  the  plaintitls,  and  there 
is  no  claim  that  she  defrauded  them  in  any 
manner  wlialever.  If,  therefore,  the  plain- 
tiffs are  entitled  to  recover,  it  is  upon  the 
sole  ground  that  the  proceedings  assigning 
dower  are  void. 

The  principal  case  relied  upon  by  the  plain- 
tiffs to  sustain  their  position  is  King  v.  Mer- 
litt,  34  2(.  W.  Bep.  689,  where  the  court 


held,  in  effect,  that  the  record  failed  to  show 
that  a  petition  for  the  assignment  of  dower 
had  been  filed,  or  that  notice  of  such  applica- 
tion liad  been  given.  In  that  case  the  record 
failed  to  show  that  the  widow  ever  occupied 
or  possessed  any  portion  of  the  premises  un- 
der the  claim  of  dower  or  any  other  claim. 
It  will  be  seen,  therefore,  that  the  case  cited 
has  no  application  to  that  consideration. 
The  phiintiffs  assert  that  the  petition  in  this 
case  fails  to  state  facts  sufiicient  to  give  the 
county  court  jurisdiction,  because  it  fails  to 
allege  that  her  right  to  duwer  is  "not  dis- 
puted by  the  heirs  or  devisees."  We  no  not 
think  the  failure  to  allege  that  fact  is  fatal 
to  the  jurisdiction  of  the  county  court.  Such 
allegation  is  proper  in  a  petit. on,  but  is  not 
jnrisdictiunal.  If  any  person  interested  in 
the  real  estate,  as  heir  or  devisee,  disputes 
the  right  of  dower,  he  may  allege  such  facts 
in  his  answer,  and  establish  the  same  by  proof. 
In  Guthman  v.  Guthman.  18  Neb.  98,  24  N. 
W.  Rep.  435.  this  court  held  that,  in  order 
to  oust  the  county  court  of  jurisdiction,  the 
right  of  petitioner  for  dower  must  be  dis- 
puted by  presenting  an  isiue  of  fact  which, 
if  estiiblislied  by  proof,  would  defeat  her 
claim  of  dower.  This,  we  think,  is  a  correct 
statement  of  the  law,  and  will  be  adhered  to. 

It  is  claimed  that  the  probate  judge  should 
have  made  an  order  directing  the  manner 
of  service  of  the  notice.  It  ia  suificient 
to  say  that  while  the  entry  of  such  order  is 
proper  the  failure  to  enter  the  same  is  not 
tatal  to  the  jurisdiction  of  the  court.  The 
second  objection,  therefore,  is  unavailing. 

The  third  objection  is  that  the  notice  was 
never  served  on  the  plaintiffs  in  a  manner 
authorized  by  law.  Section  8,  c.  23.  Comp. 
St.,  provides:  "When  a  widow  is  entitled  to 
dower  in  the  lands  of  which  her  husband  died 
seised,  and  her  right  to  dower  is  not  disputed 
by  the  heirs  or  devisees,  or  any  person  claim- 
ing under  them,  or  either  of  them,  it  may  be 
assigned  to  her  in  whatever  counties  the 
lands  may  lie,  by  the  judge  of  probate  for  the 
county  in  which  the  estate  of  the  husband  is 
settled,  upon  the  application  of  the  widow,  or 
any  other  person  interested  in  the  lands;  no- 
tice of  which  application  shall  be  given  to 
such  heirs,  devisees,  or  other  persons  in  such 
manner  as  the  judge  of  probate  shall  direct. 
For  the  purpose  of  assigning  such  dower,  the 
judg^  of  probate  shall  issue  his  warrant  to 
three  discreet  and  disinterested  persons,  au- 
thorizing and  requiring  them  to  set  off  the 
dower  by  metes  and  bounds,  when  it  can  be 
done  without  injury  to  the  whole  estate." 

It  wiU  be  observed  that  the  mode  of  giving 
notice  is  to  be  such  as  is  directed  by  the  coun- 
ty judge.  Being  disinterested,  the  law  pre- 
sumes that  he  will  guard  and  care  for  the 
rights  of  the  heirs  and  devisees  of  the  estate. 
He  is  therefore  given  a  discretion  as  to  the 
manner  of  service  of  notice,  and,  unless  there 
has  been  such  a  violation  of  law  on  his  part 
as  to  oust  the  court  of  jurisdiction,  his  acts 
in  the  premises  will  not  be  declared  void. 
The  general  rule  is  that  a  party  cannot  serjie 
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a  notice  in  an  action  to  wliich  he  is  a  party, 
as  llmre  ia  danger  of  collusion  and  fraud. 
The  caaea  cited  by  plaintiffs,  however,  appear 
to  be  under  stutates  or  rules  prescribing  the 
form  of  service,  and  where  the  court  had  no 
discretion  in  the  premises,  and  they  do  not 
seem  to  be  applicable  to  this  case.  We  do  not 
approve  of  the  mode  of  service  in  this  case, 
however,  and  in  a  direct  proceeding  to  con- 
test the  judgment  it  would  be  held  insuffi- 
•tent,  but  is  not  subject  to  collateral  attack. 
The  fourth  objection  therefore  is  overruled. 

Tlie  fifth  objection  is  that  there  ia  no  order 
of  contiruiation  of  the  report  of  the  commis- 
sioners. Section  9,  c.  23,  Comp.  St.,  provides 
that  "the  commissioners  shall  be  sworn  be- 
fore a  judge  or  justice  of  the  peitce  to  the 
fiiithf  ul  disclmrge  of  their  duties,  and  shsilj, 
as  soon  as  may  be,  set  o£F  th<-  dower  accord- 
ing to  tlie  command  of  such  warrant,  and 
malte  return  of  their  doings,  with  an  account 
of  their  churgrs  and  expenses,  in  writing  to 
the  probate  court;  and  tl>e  same  being  ao- 
oeptfd  and  recorded,  and  an  attested  copy 
tiiereof  flied  in  the  office  of  the  register  of 
deeds  of  the  county  where  the  lands  are  situ- 
ated, the  dower  sliall  remain  fixed  and  certiiin, 
nnless  sucli  confirmation  be  set  aside  or  re- 
versed on  appeal ;  and  one-half  the  costs  oft 
such  proceedings  shall  be  paid  by  the  widow, 
and  one-half  by  the  adverse  party."  It  wilt 
be  oliserved  that  the  words  "accepted"  and 
"recorded"  in  tlie  above  section  are  used  in 
ttie  sense  of  confirmed;  tliat  ia,  if  the  as- 
sign luent  of  dower  by  the  commissioners  is 
satisfactory  to  the  judg^,  then  he  sliall  accept 
wui  record  the  same.  This  is  the  mode 
pointed  out  in  the  statute  for  his  approval 
and  confirmation  of  tlie  report.  It  is  not 
oliilmed  that  the  report  of  the  commissioners 
and  assignment  of  dower  were  not  properly 
recorded.  The  fifth  objection,  tlierefore,  is 
not  well  taken. 

The  statute  in  force  in  1873  declared  that 
"the  widow  of  every  deceased  person  shall 
be  entitled  to  dower,  or  the  use,  during  her 
natural  life,  of  one-thinl  part  of  all  the  lands 
whereof  her  husband  was  seised,  of  all  estate 
of  inheritance  at  any  time  during  the  mar- 
liage,  unless  slie  is  lawfully  barred  thereof." 
The  land  in  controversy  was  owned  in  fee  by 
the  fatlier  of  tlie  plaintiffs  at  the  time  of  his 
decease.  Their  mother,  tlierefore,  so  far  as 
appears,  was  entitled  to  dower  in  such  lands. 
There  is  no  claim  that  she  had  been  lawfully 
barred  of  such  dower,  or  that  her  claims  were 
not  valid  and  subsisting,  aside  from  the  fact 
tliat  the  mode  of  assignint;  the  same  is 
diiiraed  to  be  irregular  and  void.  Even  if 
this  WHS  so,  the  proper  action  woula  be  to 
liave  dower  :issigned  to  their  mother,  and  not 
to  divest  her  of  all  claim  to  the  use  of  said 
estate.  About  the  year  1881  the  widow  mar- 
ried one  Munger,  and  afterwards  sold  and 
eonveyed  her  dower  rights  in  the  premises  to 
the  defendants.  It  is  claimed  that  no  right 
passed  to  these  defendants  until  dower  Imd 
been  lawfully  iissl^ned.  This  is  based  upon 
the  theory  that  the  proceedings  assigning 


dower  are  void.  Tlds,  as  we  have  seen,  is 
not  the  case.  At  common  law,  a  right  of 
dower  before  an  assignment  was  amerecboM 
in  action,  and  therefore  not  ajBsignable.  This 
fact  has  led  to  some  confusion  in  the  cases, 
and  even  in  some  of  the  states  where  the 
statute  authorizes  the  bringing  of  an  action 
in  the  name  of  an  assignee  of  a  chose  in  ac- 
tion the  courts  have  placed  a  narrow  con- 
struction upon  the  language,  so  as  to  exclude 
the  assignee  in  proceedings  for  the  admeas- 
urement of  dower.  No  good  reiiiion,  so  far 
as  we  are  aware,  has  been  stated  for  sach  ex- 
clusion, and  no  restriction  should  be  placed 
on  tlie  right  of  the  widow  to  assign,  or  the 
assignee  to  take  her  interest  id  the  property. 
Upon  the  whole  case.  It  is  apparent  that  the 
judgment  is  right,  and  is  affirmed.  The  oth- 
er judges  concur. 


Canfield  o.  Bayfield  County  gt  al. 

{Supreme  Court  of  WiiconttTi.    April  85, 1889.) 

Appeal — ^Re  vkksal — Ua  kdatb. 

Where,  on  appeal,  the  bill  of  exceptions  pur- 
ports to  contain  all  the  evidence,  and  it  is  deter- 
mined that  the  plaintliT  has  no  case  for  recov- 
ery, but  It  appears  that  other  issues  than  the 
one  discussed  fn  and  passed  on  bj  the  appellate 
oonrt  were  raised  below,  and  evidence  introdnced 
upon  tUem  which  is  not  Inoluded  in  the  bill  of  ex- 
ceptions, the  court  will,  upon  reyersing  tho  order 
appealed  from,  remand  the  case  for  turtbor  pro 
ceedings  in  the  coart  below,  instead  of  directing 
judgment  to  be  entered  for  defendant. 

On  rehearing.  Former  opinion,  41  N.  \V. 
Rep.  437. 

The  following  extract  from  respondent's 
brief,  filed  in  support  of  the  application  for 
the  rehearing,  explains  the  reasons  for  the 
application:  "This  motion  for  rehearing  is 
made,  not  with  much  hope  of  inducing  the 
court  to  change  its  ruling  as  to  the  validity 
of  the  order  staying  proceedings  and  for  a  re- 
asses-snient,  but  more  for  the  purpose  of  ask- 
ing the  court  to  so  modify  its  decision  as'  to 
remit  the  case  to  the  court  below  for  further 
proceedings  according  to  law,  instead  of  dis- 
missing the  complaint.  This  appeal  was 
taken  from  an  ordisr  of  the  circuit  court  to 
stay  proceedings,  and  for  a  reassessment,  in 
an  action  to  restrain  the  sale  of  the  lands  de- 
scribed in  the  complaint,  for  taxes.  Only  so 
much  of  the  evidence  and  record  in  the  case 
was  brought  up  as  was  deemed  necHSsary  for 
the  deteri»inatii>n  of  the  correctness  of  the 
order  appealed  from.  There  was  consider- 
able evidence  given  on  the  trial  going  to  the 
question  of  the  validity  of  the  taxes  and  tax 
levy,  but,  upon  consultation,  the  attorneys 
for  the  parties  in  this  action  thought  it  un- 
necessary to  include  such  evidence  in  the  bill 
of  exceptions.  Counsel  for  both  parties 
aiireed  that,  the  appeal  being  from  the  order 
only,  the  findings  in  respect  toother  issues 
could  not  be  reviewed  by  this  court,  but  that 
the  other  questions  fn  the  case  could  only  be 
passed  upon  after  final  judgment.  Single  v. 
Town  of  iSteitin,  49  Wis.  645,  and  Kingsley 
V.  Marathon  Co.,  Id.  649.  Even  if  we  are  In 
error  in  our  understanding  of  the  law  and 
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praciice  in  this  case,  and  tlte  whole  merits  of 
tlie  action  may  be  determined  on  an  appeal 
from  such  an  order,  still  we  think  the  court 
should  relieve  our  client  from  the  mistake  we 
have  made." 

lATiMi,  J.  A  motion  for  a  rehearing 
has  been  filed  In  this  case  mainlj  upon  the 
ground  that  the  remtttxtur  should  have  di- 
rected further  proceedings  in  the  case,  in- 
stead of  directing  the  circuit  court  to  enter 
judgment  for  the  defendants.  The  learned 
counsel  is  undoubtedly  correct  as  to  the  form 
of  the  remittitur  upon  the  reversal  of  an  or- 
der made  durii^  the  proceedings  in  an  action 
in  the  court  below.  The  mistake  made  in 
this  case  was  induced  in  part  by  the  fact  that 
the  bill  of  exceptions  purported  to  contain 
all  the  evidence  gi  ven  on  the  trial  in  the  court 
below,  and  by  the  fact  that  ibe  order  appealed 
from  was  made  by  the  court  on  the  trial  of 
the  action,  and  after  the  {daintiiT  liad  pro- 
duced all  his  evidence  and  rested  his  case. 
Upon  the  record  returned  to  this  court  we 
were  very  clearly  of  the  opinion  that  the 
plaintiff  was  not  entitled  to  the  relief  prayed 
for  in  his  complaint,  or  for  any  other  relief, 
and  we  therefore  directed  judgment  for  tlie 
defendants;  bdieving  ttiat  it  was  the  under- 
standing of  tlie  parties  that  the  rights  of  the 
{Ktrties  in  the  action  slioiild  be  determined 
upon  the  proofs  as-  found  in  ihe  record.  We 
are  now  informed  that  evidence  of  other  ir- 
regularities was  offered  on  the  trial  by  the 
plaintiff,  and  this  seems  to  be  admitted  by 
the  counsel  for  the  appellants.  That  being 
admitted  to  be  a  fact,  we  think  the  remittitur 
Blioiild  be  corrected  so  as  to  simply  reverse 
the  onler  appealed  from,  and  direct  further 
proceedings  by  the  circuit  court  arcording  to 
law,  and  the  clerk  will  so  correct  the  judg- 
ment and  remittitur.  As  this  correction 
would  have  been  made  by  calling  the  atten- 
tion of  the  couit  to  the  error,  without  mak- 
ing a  formal  motion  for  a  rehearing,  the  mo- 
tion for  a  rehearing  is  denied,  but  wittiout 
coets  to  either  party. 


Tu<«EB  et  aL  e.  WHrrrLxsET  et  aL 
(Supreme  Court  of  WigeorutlH.  April  35, 1889.) 
Iktakct— Taxation. 
Under  Key.  St  Wis.  i  1168,  providing  that  the 
bnda  of  mioora  sold  for  tazaa  may  ba  Faieemed  at 
an;  time  before  coming  of  age,  and  during  one 
year  afterwards,  a  minor  may  maintain  an  action 
for  partition  and  to  quiet  title  to  lauds  sold  for 
taxes  where  he  asks  for  relief  on  condition  of  pay- 
ing into  court  the  amonnt  necessary  to  redeem, 
and  pays  such  amount  into  the  office  of  the  oounty 
clerk. 

Oo  motion  for  rehearing,  41  N.  W.  Bep. 

SOS.  o  -r 

Lamoreux  <t  Gletuon  and  Tomkins,  Mer- 
rills &  Smith,  for  af^Uants.  &.  W.  Haeel- 
ton,  {T.  L.  Kennan,  of  counsel,)  for  respond- 
ents. 

Cole,  C.  J.  A  motion  for  rehearing  is 
made  by  Uie  appellants  in  this  case,  in  order 


that  the  court  may  decide  (1)  as  to  the  riglito 
of  the  infants  to  maintain  this  actiou  liefors 
redemption,  and  (2)  as  to  the  rights  of  inno- 
cent purchasers  of  lota  set  off  to  Whittlesey 
in  the  partition  judgment,  which  is  held  void 
for  fraud. 

As  to  the  first  point  in  the  complaint,  tba 
plaintiffs  ask  for  relief  on  condition  of  pay- 
ing into  court  the  amount  necessary  to  re- 
deem any  of  the  lots  which  had  been  sold  for 
non-payment  of  taxes,  and  the  discharge  oC 
all  claims  based  upon  the  tax-deeds,  which 
are  set  aside,  and  the  court  in  the  tenth  find- 
ing found  that  the  plaintiffs  had  paid  inta 
the  office  of  the  oounty  clerk  of  Ashland 
county  the  amount  of  money  requisite  to  re- 
deem their  interests.  The  minors  could  not 
be  deprived  of  their  right  to  redeem  from  the 
tax  liens  without  annulling  the  statute,  which 
gives  them  that  right.  We  did  not  overlook 
the  point  taken,  that  they  must  exercise  that 
right  before  commencing  the  action,  but  con- 
sidered it  so  obviously  untenable  as  not  ttt 
require  notice.  In  Uiis  case  there  was  an 
offer  to  redeem,  and  a  redemption  in  fact; 
and  the  decisions  in  Wright  v.  Wing,  18 
Wis.  *45,  and  Woodbnry  v.  Shackleford,  If 
Wis.  *55,  have  no  application. 

In  regard  to  the  second  point,  we  remark 
that  it  is  not  raised  by  the  pleadings,  and 
any  expression  of  opinion  upon  it  would  ha 
traveling  oiilside  ot'  the  issues  made  on  the 
record.  Kone  of  the  defendants  put  in  ua 
answer  claiming  to  be  innocent  purchasers 
of  lots  set  off  to  Whittlesey  in  the  partition 
judgment  of  July,  1877;  therefore  there  was 
no  decision  of  the  rights  of  such  parties,  for 
obvious  reasons.  If  it  should  to  made  to 
appear  that  there  are  auy  such  parties,  tb* 
court  below  may  perhaps  protect  them  in 
tlie  partition  by  sotting  off  their  lots  to  the 
defendant  Wlii'ttl<  sey.  But  there  is  nothing 
in  the  record  before  os  which  justitles  our 
expressing  an  opinion  as  to  the  rights  of  in- 
nocent purchasers  from  Whittlesey  under 
the  partition  decree;  consequently  we  ex- 
press none.  The  motion  for  a  rehearing  ia 
denied,  with  925  costs. 


Wbbbr  v.  Town  of  Ooeenfibld. 

(Supreme  Court  of  Wiseontin.    April  i6, 188».^ 

HlOBWATS — DSFBCTS. 

In  on  action  against  a  town  for  injuries  reoeived 
from  an  aooideat  alleged  to  have  occurred  from  • 
defeotive  highway,  it  appeared  that  plalnUff  had 
served  a  noUce  on  defendant's  authoriUas,  stating 
that  he  was  injured  by  being  thrown  from  a  wagon, 
whioh  was  caneed  by  a  gravel-pile  left  in  the  road 
by  defendant,  and  that  the  aoadent  ooonrred  at  a 
point  about  where  a  seotion  line  mentioned  crossed 
a  certain  road,  and  where  defendant  had  on  tbe 
day  of  the  accident  been  placing  gravel  to  repair 
the  road.  Tbe  evidence  showed  that  gravel  was 
placed  at  different  places  on  the  road  for  16  or  M 
rods  on  either  aide  of  the  section  Use,  while  tba 
accident  occurred  394  feet  east  of  the  line,  at  a 
place  where  the  gravel  was  placed  some  montiis 
previouBly.  Held,  that  ttia  notice  was  not  suJS- 
ciently  accurate  to  comply  with  Rev.  St.  Wlk 
{  1S39,  requiring  notice  of  an  accident  for  whidi 
damages  are  claimed  to  be  served  on  defendants 
ofUcers,  stating  tbe  place  and  cause  of  the  injuig^> 
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w  a  condition  precedent  to  the  maintenance  of  an 
action  therefor. 

Appeal  from  superior  court,  Milwaukee 
county;  George  H.  Noyes,  Judge. 

Act  ion  by  Matthias  Weber  agai  n^t  the  town 
of  Greenfield,  to  recover  for  injuries  received 
by  a  defective  higliway.  Verdict  and  judg- 
ment for  plaintiff,  and  defendiint  appeals. 

Winkler,  Flanders,  Smith,  Bottum  <£■ 
VUat,  for  appellant.  K.  Shawvan,  {R.  N. 
AtLstin,  of  counsel,)  for  respondent. 

Cole,  C.  J.  On  the  motion  for  a  nonsuit 
and  in  various  ways  on  the  trial  the  defend- 
ant town  raised  the  question  that  the  notice 
given  as  to  the  defect  in  the  highway  and 
the  place  where  the  injury  occurred  was  in- 
sufficient, and  did  not  state  the  place  as  proven 
by  thK  evidence  on  the  part  of  the  plaintiff. 
It  is  undeniable  that  the  notice  stated  a  dif- 
ferent place  as  the  point  where  the  injury  oc- 
curred  from  the  one  proven.  The  notice  de- 
scribed the  place  and  nature  of  the  defect  aa 
being  at  a  point  in  the  highway  at  about 
where  tlie  section  line  between  sections  17 
and  18.  in  the  town  of  Greentield,  crosses  the 
Beloit  road,  and  where,  as  the  plaintiff  was 
informed  and  believed,  the  town  authorities 
had  on  the  day  of  the  accident  been  repairing 
the  highway;  that  such  authorities  had  on 
that  day  placed  or  caused  to  be  placed  thereon 
several  wagon  loads  of  gravel,  which  were 
not  leveled,  but  had  been  left  piled  up  in  the 
center  of  the  highway,  and  tliat  this  pile  of 
gravel  at  that  point  caused  the  injury  com- 
plained of.  Now,  the  evidence  conclusively 
establishes  the  fact  that  gravel  had  been 
placed  along  the  highway  at  different  places 
for  15  or  20  rods  west  of  the  section  line  men- 
tioned in  the  iiotiee,  and  also  at  different 
places  for  nearly  20  roiis  eiist  of  that  line. 
As  a  matter  of  fact,  it  is  conceded  that  the 
plaintiff  was  thrown  from  his  wagon  al>out 
394  feet  east  of  the  point  where  the  section 
line  crosses  the  road,  and  the  jury  so  found 
in  the  special  verdict.  It  is  clainjed  on  the 
part  of  the  town  that  the  notice  was  insutH- 
cient  under  the  statute,  and  did  not  state  or 
describe  wilh  reasonable  accuracy  the  place 
and  cause  of  the  accident,  and  for  that  reason 
there  can  be  no  recovery.  This  point  we 
think  is  well  taken,  and  must  prevail.  The 
statute,  in  effect,  provides  that  no  action  for 
damages  sustained  by  the  insutflciency  of  the 
highway  shall  be  maintained  against  the  town 
unless  within  90  days  after  the  happening  of 
the  event  cau.sing  such  damage  notice  in  writ- 
ing, signed  by  the  party,  his  agent  or  attorney, 
shall  be  given  a  supervisor  of  the  town  against 
which  the  damage  is  claimed;  stating  tlie 
plac«  where  such  damage  occurred,  and  de- 
scribing generally  the  insufficiency  or  want 
of  repair  which  occasioned  it.  Section  1339, 
Hev.  St.  Tl'.e  giving  of  this  notice  is  a  pre- 
cedent condition  to  the  right  to  maintain  the 
action,  as  tliis  court  has,  in  effect,  de<ide.l  in 
several  cases.  I'ltiin  v.  Fond  du  Lac,  51  Wis. 
393, 8  N.  W.  Rep.  283 ;  Ben  ware  v.  I'ine  Val- 
ley, 63  Wis.  527,  10  N.  W.  Rep.  695;  Went- 


worth  v.  Summit,  60  Wis.  281, 19  N.  W.  Rep. 
97.  The  object  of  requiring  such  notice  to 
be  given  is  that  the  town  authorities  may  in- 
vestigate and  ascerttiin  the  facts,  both  as  to 
tlie  defect  in  the  highway  and  of  the  injury 
oc  asioned  thereby.  Plum  v.  Fond  du  Lac, 
supra.  The  notice  in  this  case  was  mislead- 
ing, for  it  not  only  wrongly  described  the 
place  of  the  injury,  but  it  was  inaccurate  in 
other  |>articulai-s.  It  stated  that  the  phx-e 
was  where  the  town  authorities  had  on-  the 
20lh  of  October,  1886,  been  repairing  the 
road,  and  had  placed  thereon  several  loads  of 
gravel,  leaving  such  gravel  in  piles  in  the 
center  of  the  road.  As  we  understand  the 
evidence,  the  plaintiff  was  injured  at  the  east 
end  of  the  gravel  piles.  The  gravel  was  de- 
posited at  that  place  in  June  previously,  but 
we  find  no  satisfactory  testimony  that  gravel 
was  deposited  there  in  October,  or  that  any 
work  was  done  on  the  road  at  that  point  on 
the  20th  of  that  month.  There  was  work 
done  or  gravel  was  placed  at  this  time  at  the 
west  end  of  the  graveling,  at  the  foot  of  the 
hill,  as  the  witnesses  say.  But  this  was  a 
considerable  distance  west  of  the  section  line 
mentioned  in  the  notice.  It  is  said  on  the 
brief  of  defendant's  counsel  that  the  undis- 
puted evidence  shows  that  in  the  month  of 
October,  1886,  fresh  gravel  was  placed  upon 
the  highway  on  a  portion  of  the  104-feet  strip 
east;  also  that  some  was  deposited  ne<ir  the 
section  line,  and  some  west  of  the  section 
line,  15  or  20  rods.  We  do  not  find  any  satis- 
factory evidence  that  there  was  any  fresli 
gravel  plsiced  in  October  where  the  plaintiff 
was  injured,  though  the  testimony  is  very 
confused  and  obscure  upon  that  point.  The 
fact  may  have  t>een  so;  certainly  the  jury  so, 
in  effect,  found.  But  surely  the  injur}*  did 
not  occur  at  the  place  where  the  notice  lo- 
cates it.  The  plaintiff  testitied  on  the  trial 
that  he  was  injured  at  the  east  end  of  the 
graveling,  where  the  new  track  had  been 
made,  turning  to  the  right  around  the  gravel 
pile  as  one  Wiis  traveling  west.  So  the  plain- 
tiff knew  vei7  well  the  exact  place  wliere  be 
was  injured,  and  could  have  described  it 
correctly  in  the  notice.  Under  the  circum- 
stances, the  identical  place  of  the  accident 
was  material  and  important,  for  gravel  had 
been  deposited  at  intervals  for  40  or  50  rods 
along  the  highway.  The  evidence  was  con- 
flicting as  to  whether  the  gravel,  left  as  it 
was,  rendered  the  highway  dangerous  and 
unsafe  to  persons  driving  with  proper  care 
over  it.  Tlie  authorities  of  the  town  should 
have  had  an  opportunity  to  investigate  the 
fact,  and  thn  notice  should  have  called  their 
attention  to  the  place  where  the  accident  oc- 
curred. 

It  is  insisted  that  the  notice  was  as  specific 
and  certain  as  to  the  place  of  the  injuiy  as  it 
was  in  Teegarden  v.  Caledonia,  50  Wis.  292, 
6  N.  W.  Itep.  875:  Fopi^jr  v.  Wheatland,  59 
Wis.  623.  18  N.  W.  Kep.  514;  Wall  v.  High- 
land. 72  Wis.  435,  39  N.  W.  Rep.  560.  In 
Teegiirden  v.  Caledonia  the  place  of  the  iu- 
jury   was   desciibed    in^  the  notice  as  the 
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bridge  on  Duck  creek,  on  the  lake  shore 
ruail,  south  of  the  point.  ThHt  vas  certain- 
ly very  definite,  for  tli»re  wa3  a  natural  ob- 
ject which  located  the  precise  place  of  the 
accident.  In  Fopper  v.  Wlieatland  the  no- 
^  tice  stated  the  injury  was  received  while 
traveling  on  the  highway  in  section  18  in 
the  defendant  town,  and  between  the  resl- 
denres  of  Bean  and  Wilson,  and  on  the  road 
leading  fi-oni  De  Soto  to  Daimond  Mill;  and 
that  the  insufiBciency  which  cautied  the  in- 
jury consists  in  the  road  at  that  point  for  a 
.  diatiince  of  a  quarter  of  a  mile  each  way  be- 
itifi  too  narrow  for  teams  to  meet  and  pass, 
and  no  places  being  made  Jn  such  space  of 
one-half  mile  where  teams  can  paw.  In 
Wall  r.  Highland  the  only  criticism  upon 
the  notice  was  that  it  described  the  place  of 
injuryaa  a  bridge,  when  the  evidence  showed 
it  was  a  cuirei-t.  In  all  of  these  cases  there 
would  be  no  difficulty  in  the  authorities  tlnd- 
ing  the  place  of  the  injury  from  the  descrip- 
tion in  the  notice.  But  here,  owing  to  the 
fact  that  loads  of  gravel  had  been  deposited 
at  so  many  places  along  the  highway,  the 
notice,  inaccurate  as  it  was,  as  to  the  place 
of  the  injury,  affurded  no  aid  to  the  authori- 
ties to  investigate  and  Ond  out  whether  or 
not  the  highway  was  insufficient.  The 
place  where  the  damage  occurred  was  not 
described  with  that  certainty  and  accuracy 
wiiicb  the  statute  requires.  The  notice 
should  point  as  directly  and  plainly  to  the 
place  of  the  injury  as  is  reiisonably  prnctica- 
ble,  having  regard  to  its  character  and  sur- 
roundings. This  is  the  rule  laid  down  in 
Vermont,  and  it  is  founded  in  good  sense, 
and  may  easily  be  compiled  with.  White  v. 
Stowe.  54  Vt.'510.  The  notice  here  failed 
to  meet  this  requirement,  and  did  not  state 
with  surtlcient  certainty  the  place  of  the  ac- 
cident, so  as  to  enable  the  town  authorities 
to  ascertain  the  condition  of  the  highway  at 
that  point.  The  d^'fendimt's  counsel  cited  a 
nural)er  of  decisions  in  Massachusetts  and 
Vermont,  made  under  statutes  similar  to 
ours,  where  notices  were  held  insutticient 
whiih  described  the  place  of  injury  with 
more  certainty  than  the  one  in  question. 
We  do  nut  Comment  upon  these  cases,  as 
they  are  in  accord  with  the  views  which  we 
have  expressed.  The  court  should  have  set 
aside  the  verdict,  and  have  granted  a  new  tri- 
al, bec:iose  of  the  defective  notice  of  the  place 
of  the  injury.  The  judgment  uf  the  supe- 
rior court  is  reversed,  and  a  new  trial  or- 
<iered. 


Mot'AFFBEY  r.  School-District  No.  1. 
{Supreme  Court  of  Wisconsin.    April  85, 1889.) 

SCBOOU  1.ND  8CBOOI/-DlSTalCTS— CoitTRACTS. 

1.  Plaintiff  was  employed  by  the  director  of  a 
•chool'-dlstrict  to  defend  a  suit  against  It  in  jus- 
tice's court  That  suit  was  discontinued,  and  an- 
other suit  brought  on  the  same  cause  of  actioo 
in  the  drcuit  conrt.  After  the  commencement  of 
the  prooeedlngs  In  the  latter  court,  the  electors  of 
the  district  met,  and  appointed  a  committee  of 
three,  of  which  plaintiff  was  a  member,  to  defend 
the  snit;  and  afterwards,  at  another  meeting  of 


the  electors,  a  proposition  to  rescind  the  action  of 
the  previous  meeting  was  voted  down.  Held,  that 
a  valid  contract  of  employmeot  of  the  plaintiff  by 
the  district  was  shown. 

2.  The  right  of  the  plaintiff  to  compensation  could 
not  l>e  resisted  on  the  ground  that  the  committee  of 
which  he  was  a  memt>er  stood  in  the  relation  of 
public  officers  to  the  district,  and  oould  not  claim 
compensation  for  the  discharge  of  an  official  duty. 

Appeal  from  circuit  court,  Marquette 
county. 

Action  by  Edward  McCaffrey  against 
school-district  No.  1,  town  of  Montello. 
Judgment  was  given  for  plaintiil,  and  de- 
fendant appeals. 

J.  C.  McKenney  and  John  Barry,  for  ap- 
pellant. 8tark  di  Sutherland,  for  respond- 
ent. 

Cole.  C.  J.  The  contention  of  the  defend- 
ant that  it  does  not  appear  tliat  the  plaintiff 
was  ever  employed  by  the  school-district  aa 
an  attorney  cannot  be  maintained,  in  view 
of  tlie  evidence.  Dr.  Pease  had  sued  the  dis- 
trict to  recover  for  legal  services  which  he 
had  rendered  it.  He  brought  his  first  suit 
in  justice's  court.  The  director  of  the  dis- 
trict employed  the  plaintiff  to  defend  that 
action.  That  suit  was  discontinued  by  Dr. 
Pease,  but  the  plaintiff  went  to  Westfleld  to 
attend  to  it.  The  referee  and  court  so  found, 
and  tiie  fact  is  clearly  established  by  the  tes- 
timony. Dr.  Pease  immediately  commenced 
a  suit  in  the  circuit  court  on  tlie  same  cause 
of  action  in  November,  1880.  On  the  4th 
day  of  December,  1880,  there  was  a  special 
meeting  of  the  electors  of  the  district  in  pur- 
suance to  a  lepra!  notice  given  by  the  clerk,  at 
which  meeting  the  question  of  paying  Dr. 
Pease  $120,  in  satisfaction  of  liis  claim  for 
services,  was  discussed,  and  the  proposition 
was  voted  down.  Then  a  motion  was  made 
and  adopted  titat  a  committee  of  three  be  ap- 
pointed, of  which  the  plaintiff  was  one,  to 
coniluct  the  defense  of  the  district  against 
the  suit  of  Dr.  Pease.  This  certainly  must 
be  deemed  a  contract  of  employment  by  the 
votei-s  of  the  district  of  the  plaintiff  to  attend 
to  that  litigation,  and  to  protect  the  interests 
of  the  district  therein.  But  this  is  not  all. 
The  evidence  shows  that  another  special 
meeting  of  the  electors  was  held  on  the  18th 
of  the  same  month,  when  a  proposition  was 
made  to  rescind  the  action  of  the  previous 
meeting  appointing  a  committee  to  defend 
the  suit  of  l)r.  Pease  against  tlie  district,  uud 
this  proposition  was  defeated.  It  seems  al- 
most like  iritling  with  the  good  sense  and  in- 
telligence of  a  court  to  claim,  after  this  action 
of  the  electors  of  the  district,  that  there  was 
no  employment  of  the  plaintiff  as  an  att>)r- 
ney  by  them.  If  language  means  anything, 
the  pi  oceedings  show  that  the  electors  of  the 
district  as  a  liody  employed  him  to  attend  to 
this  litigation.  Two  of  the  committee  it  ap- 
pears were  lawyers.  Presumably  the  elect- 
ors knew  that  fact,  and  therefore  selected 
them  to  attend  to  the  litigation  against  the 
district.  What  else  was  it  expected  the  mem- 
bers of  the  comuiittee  would  do  when  an- 
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pointed  to  conduct  the  defense  of  the  action 
than  that  tliej  would  give  it  their,  personal 
and  professiotml  attention?  If  this  was  not 
the  expectation  of  the  electors  of  the  dis- 
trict, we  confess  we  are  at  a  loss  to  under- 
stfind  tlieir  action.  It  would  be  a  useless 
waste  of  time  to  discuss  furtlier  the  question 
whether  tliere  was  a  valid  contract  of  em- 
ployment of  the  plaintiff.  The  intention  to 
employ  him  as  an  attorney  is  nii'st  cit-ariy 
manifested  by  the  proceedings  of  tlie  district 
meetings  to  which  we  have  alluded.  Be- 
sides, if  the  evidence  was  less  clear  and  con- 
clusive as  to  the  original  employitieut,  there 
is  ample  testimony  that  the  legiil  services 
were  rendered  with  the  full  knowledge  of  the 
officers  of  the  district,  and  the  district  availed 
itself  of  sucIj  services,  and  received  the  l)ene- 
flts  of  them.  In  other  words,  the  district 
ratified  and  sanctioned  tlie  contract  in  regard 
to  the  services.  There  can  be  no  ilonbt,  un- 
der the  statute,  as  to  the  power  of  tlie  elect- 
ors of  the  district  at  the  meetings  called  to 
give  direction  and  make  such  provision  as 
they  might  deem  necessary  in  relation  to  the 
defense  of  tlie  action  brousbt  against  it. 
Bev.  St.  §  427,  and  subseo-tion  15,  g  430,  con- 
fer ample  authority  on  the  district  to  make 
all  such  provision.  And,  as  tlie  electors 
themselves  saw  fit  to  employ  the  plaintiff  to 
conduct  the  defense  of  the  suit  against  the 
district,  no  reason  la  perceived  why  the  dis- 
trict should  not  pay  for  the  services  what 
they  were  reasonably  worth.  Where  no  di- 
rection is  given  at  a  d;stiict  meeting  ns  to 
the  prosecution  or  defense  of  an  action,  the 
law  makes  it  the  doty  of  the  director  to  ap- 
pftir  on  behalf  of  the  district,  and-  he  baa 
power  to  employ  legal  counsel  if  he  deems  it 
necessary.  Id.  §4^;  Fobesv.School-Dist.. 
10  Wis.  *117.  But,  according  to  our  view  of 
the  testimony,  the  electoi-s  of  the  district 
themselves  employed  the  plaintiff  as  attorney 
to  defend  the  action  bruught  against  the  dis- 
trict by  Dr.  Peaae.  This  employment  as  to 
this  litigation  continued  after  the  second  suit 
was  brought  in  the  circuit  court  which  in- 
volved the  saooe  eanse  of  action.  BeUties, 
the  district  at  its  annual  meeting  in  July, 
1881,  while  that  action  was  pending,  refused 
to  adopt  a  resoiution  diacbargiug  the  cono- 
mittee  theretofore  appointed  to  conduct  the 
defense  of  the  district  against  this  claim. 

It  is  assumed  on  the  part  of  the  defendnnt 
that  there  was  no  employment  of  the  plain- 
tiff, except  such  as  was  raadeby  the  commit- 
tee of  which  he  was  a  member.  It  is  insisted 
tliat  such  an  employment  would  be  invnlid, 
beoiuse  the  committee  could  not  lawfully 
contract  with  one  of  its  own  members;  that 
it  would  be  a  violation  of  the  duty  which  the 
committee  owed  tliedisti-iet  to  allow  tiiem  to 
do  so.  Where  persons  bold  some  fiduciary 
relation  to  others,  they  cannot  contract  with 
each  other  in  matters  relating  to  soch  truai. 
This  principle  has  been  atflrmed  by  this  coui-t 
in  a  number  of  cases.  Bnt  the  docti-ine  of 
tboee  cases  has  no  application  here.  An- 
other objection  is  that  the  committee  stood 


in  the  relation  of  public  officers  to  the  dis- 
trict, and  no  one  of  them  could  claim  com- 
pensation for  the  discharge  of  an  official  duty 
which  he  tiad  undertaken  to  perform.  The 
case  of  Sikes  t.  Inhalntants  of  Hatfleld,  13 
Gray,  347,  is  relied  npon  in  support  of  this 
position.  In  that  ease  a  surveyor  of  high- 
ways sought  to  recover  of  the  town  compen- 
sation for  his  official  services  where  the  law 
niiide  no  provision  for  any  such  compensa- 
tion. The  court  hehl  tliere  could  be  no  re- 
covery; ttiat  the  services  rehdered  were  to  be 
deemed  gratuitous.  Batlt  seems  to  us  plain 
that  the  committee  in  the  present  case  were 
in  no  sense  officers  of  the  district  where  such 
a  rule  of  law  would  apply.  The  committee 
had  a  duty  to  perform  in  behalf  of  the  dis- 
trict, which  was  to  protect  its  interests  in 
the  litigation  agaiust  it  by  Dr.  Pease.  True, 
the  district  made  no  provision  to  compensate 
them  for  tbeir  services,  but  we  cannot  pre- 
sume from  that  fact  that  the  members  of  the 
committee  were  to  render  their  servicea  gra- 
tuitously. Nor  did  the  district  put  its  re- 
fusal to  pay  for  such  services  upon  that 
ground  in  its  answer.  Neittier  did  ttie  dis- 
trict deny  its  liability  because  the  plaintiff 
had  not  presenttd  to  the  board  or  to  the  dis- 
trict meeting  an  account  cMitaining  all  the 
Items  which  he  sought  to  recover  for  in  this 
action.  His  recovery  was  in  fact  limited  to 
$150,  the  amount  of  his  account,  as  presented 
to  the  district  meeting  in  July,  1885.  At 
that  meeting  the  district  refused  to  pay  any- 
thing on  tills  claim;  it  denied  all  liability 
whatever  for  these  services.  The  litigation 
against  the  district  is  unfortunate,  and  will 
have  no  end,  if  the  policy  is  adhered  to  of 
employing  one  attorney  to  contest  and  de- 
feat, if  possible,  the  claim  of  another  attor- 
ney, who  has  rendered  services  in  a  previous 
suit.  But,  so  long  as  the  electors  indulge  in 
the  luxury  of  this  iitigation,  they  should  be 
willing  to  pay  for  legal  services  rendered. 
After  a  full  consideration  of  the  case,  we 
perceive  no  error  on  the  trial  which  should 
reverse  the  judgment,  and  it  is  therefore  af- 
firmed. 


Haix  v.  Bakbs. 

{Supreme  Cowt  e/  irfacorwlTt.    April  85, 1886.) 

ConSTIBS  — CoUIfTT  BOAKDS  — TxX-0««Bi  — RjJI.- 
ROAS  ScBSCRIFnONS. 

1.  Law*  Wis.  1879,  e.  114,  organized  tbe  oountjr 
of  H.  out  of  tarritory  theretofore  eabraeed  hi  ttas 
county  of  O.,  and  enacted  (section  8)  that  each 
county  Bhould  be  the  exclusive  owner  of  all  real 
property  within  its  bonndwrles,  and  that  the  treas- 
urer of  O.  county  should,  upon  demand  by  the  treas- 
urer of  M.  county,  "assign  to  the  county  of  H.  all 
tax  oertifloates  in  his  ofUoe  npon  lands  situated  in 
the  county  of  M."  Held,  that  the  act  itself  did 
not  pass  to  M.  county  the  legal  title  to  tax  oertifl- 
oates on  lands  in  that  county  held  by  O.  county, 
birt  that  the  legal  title  remained  to  the  latter  ooaa- 
ty  until  Oia  aasigomeot  prarHei  for  was  nada. 

3.  Under  Bev.  St.  Wis.  %  086,  ooaterrlng  author- 
ity en  oooBty  boaide  *to  make  saoh  ordersconoem. 
ing  the  osrponrte  property  of  the  oounty  as  thc^ 
may  deem  expedient,  *  to  ^settle  mi  allow  all  mt- 
coDBts,  demands,  or  causes  of  action  against  the 
county,  "and  to  "have  the  care  of  the  oountjF  prep- 
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crty,  and  the  management  of  the  budneas  and  con- 
cerns of  the  oounty,  in  all  oaaes, "  the  respective 
county  boards  of  O.  and  H.  oounties  have  authori- 
ty to  aeree  that  such  tax  certificates  shall  he  re- 
tained by  O.  county  in  settlement  of  claims  which 
that  oounty  has  anlnat  M.  eonnty. 

3.  The  act  of  ISTO  does  not  make  a  specific  dispo- 
sition of  such  certificates,  so  as  to  preclude  the 
county  boards  from  making  the  compromise. 

4.  WiMire  It  appears  that  the  board  of  O.  county 
proposed  tiia  MttloBient  by  a  resolution  entered 
on  ita  reooids,  and  that  the  board  of  M.  county  ac- 
cepted the  proposition  in  the  same  manner,  and  it 
is  not  shown  uiat  the  treasurer  of  H.  county  had 
denumded  the  oertifleates  sinoe  the  compromise, 
but  bad  left  them  with  O.  oounty,  an  objection 
that  the  agreement  was  not  consummated  is  un- 
tenable. 

&.  Ta3c-4eeds  based  on  snofa  eertiflcotes,  and  is- 
sued by  fbe  dark  of  O.  oounty  after  such  compro- 
mise, are  not  objectionable  oecause  not  stating 
that  O.  county  was  the  assignee  of  the  certificates. 

6.  Under  Rev.  8t.  Wis.  g  759,  requiring  the  regis- 
ter of  deeds  to  lieap  a  general  index  in  which  he 
shall  enter  the  names  of  grantors,  a  record  of  a  taz- 
Uccd  is  not  defective  because  the  index  states 
merely  the  name  of  the  county  and  not  the  name 
of  the  state  as  erantor,  and  because  for  a  descrip- 
tion  of  the  land  H  recites,  "See  deed.  * 

7.  Under  Bev.  St.  Wis.  $  MS,  authorizing  coun- 
ties to  pay  their  subscriptions  to  railroad  stock  in 
"money,  lands,  or  other  property,  instead  of  by 
the  imne  of  bonds,  "a  oounty  can  pay  audb  sub- 
scriptions ID  tsx  certificates. 

5.  A  proposition  made  to  a  county  by  a  railroad 
company  to  subsci-ibe  to  its  stock,  to  be  paid  for 
by  coavefiog  to  the  company  all  the  lands  which 
the  conn^  owned,  not  oocopied  for  public  purposes 
when  the  proposition  should  be  accepted,  and  by 
transferring  to  the  company  all  tax  certificates 
then  owned  by  the  county,  or  coming  into  its  pos- 
session before  the  completion  of  the  road,  is  suffi- 
ciently certain  as  to  the  consideration  to  oomply 
with  the  Wisconsin  statute,  though  no  tax  certifi- 
cates or  lands  are  specifically  described. 

«.  Laws  Wis.  1887,  c.  151,  providing  that  "aU 

Cnedings  on  the  part  of  O.  county,  heretofore 
,  in  subscribing  and  paying  for  any  stock  of  "  a 
designated  railway  company,  "are  hereby  legal- 
ized and  declared  to  be  of  the  same  legal  force  and 
efTect  as  thongh  the  law  governing  the  mode  and 
procedure'  in  such  eases  "had  been  in  all  respects 
complied  with,"  cures  any  defects  in  such  pro- 
ceedings, though  it  was  enacted  after  the  com- 
mencement of  a  suit  based  on  alleged  defects  in 
the  prooeedinga. 

Appeal  from  circuit  court,  Marinette  coun- 
ty; Sajiuei.  S.  Hastimos,  Jit.,  Judge. 

Ejectment  b^  Charles  Hall  againat  W.  S. 
Baker.  Judgment  for  defendant,  and  plain- 
tiff appeals. 

Webster  A  Whaeltr,  for  appellant.  Fair- 
chUd  A  Fatrahild,  for  respondent. 


Cole,  C.  J.  Tliis  is  an  acUon  of  eject- 
ment, and  tbe  fbundsttioii  of  ttie  plaintiff's 
title  are  tax-deeds  issiieii  to  Oconto  eonnty. 
A  number  of  objections  is  taken  to  tlie  valid- 
ity of  these  deeids.  It  is  insisted  tliat  the 
deeds  are  void  npon  thetr  face,  and  vested 
no  title  to  any  of  tire  lands  therein  described 
in  (.toonto  coanty  for  various  reasons.  Some 
of  these  rfiRsons  will  be  flrst  considered. 

In  order  to  fully  anderstand  tbe  objections 
to  the  tax-deeds.  It  Is  necessary  to  premise 
that  by  chapter  114,  Laws  1879,  the  legisla- 
ture crcNted  and  orgauized  tbe  county  of 
Marinette  cmt  ai  territory  tlieretofore  em- 
braced in  tiM  county  of  Oconto.  By  the 
eighth  section  of  the  act  it  was  provided  that 


the  counties  of  Oconto  and  Marinate  staonld 
each  be  the  exclusive  owner  of  all  tbe  real 
property  .situated,  respectively,  within  the 
botmdai'ies  of  each  county.     It  was  further 
provideil  that  the  treasui-er  of  the  county  of 
Oconto  "shall,  upon  the  demand  by  the  treas- 
urer of  the  county  of  Marinette,  assign  to  the- 
county  of  Marinette  all  tax  certificates  in  bis 
office  upon  lands  situated  in  the  county  of 
MHrin^-tte.    The  county  of  Marinette  sliall 
be  liable  to  the  county  of  Oconto  for  its  just 
share  of  the  liabilities  and  indebtedness  now 
exl.sting  against  said  county  of  Oconto  when 
discharged  by  said  coanty  of  Oconto;"  such  - 
share  to  be  ascertained  upon  the  basis  speci- 
fied in  the  law.    A  part  of  the  propoty  owned 
at  the  time  by  Oconto  county  was  a  large- 
number  of  tax  certiHcates  on  hinds  in  Mari- 
nette county,  and  the  pliiintifl  derives  title 
through  tax -deeds  issued  upon  some  of  these  ■ 
tax  certiflcates.    In  view  of  the  other  facts - 
in  the  case,  the  inquiry  becomes  material 
whether  the  j>roviBlon  above  referred  to  vest- 
ed in  Marinette  ooitnty  a  perfect  legal  title- 
to  these  tax  certificates,  or  whether  only  an  - 
equitable  title,  whicli  became  a  perfect  legal 
title  upon  their  being  assigned  to  Marlneite  - 
county,  as   provided   in  the  law.    We  are 
very  clear  in  the  opinion  that  the  legal  title 
did  not  pass  to  Marinette  county  by  virtue - 
of  the  act  itself,  but  that  an  assignment  of 
the  tax  certificates  was  contemplated,  and 
was  essential  to  ptiss  such  title.     This  con- 
clusion seems  plain  from  the  language  of  the 
act  itself,  for  it  does  not  profess  to  vest  the 
legal  title  to  such  certificates  in  Marinette 
county,  but  makes  it  the  duty  of  the  treas- 
urer of  Oconto  comity,  upon  the  demand  <rf 
the  treasurer  of  Marinette  county  to  assign 
them.    Such   assignment  would    be  wholly 
idle  and  useless  if  the  title  without  it  was  per- 
fect and   complete    in     Marinette  coanty. 
Therefore,  until  such  assignment  was  made, 
the  legal  title  must  be  deemed  to  remain  ir. 
Oconto  county.    It  is  claimed  when  the  logis 
lature  used  the  words  "real  property"  in  tho 
act  it  had  in  view  the  decisions  of  this  court 
which  held  a  tax  certificate  as  an  instrttmeni 
which  was  evidence  of  an  equitable  title  iz 
land,  and    that    the  intention  was  to  past 
whatever  interest  in  real  estate  was  repre- 
sented bytlie  certificate  to  Marinette  county, 
the  same  as  thougii  it  had  been  a  oertiticHtc 
of  the  entry  of  government   land   situated, 
in  that  county.     We  do  not  think  this  is  » 
proper  construction  of  the  act,  for  the  reason 
that  it  makes  a  formal  assignment  <^  the- 
tax   certificate    by  the  treasurer  <^  Ocontc 
county  t^sential.    As  we  have  said,  it  is  not 
to  be  presumed  the  legislature  would  require 
such  an  assignment  to  be  made  unless  som« 
effect  was  to  be  given  to  it.    And  we  can  - 
conceive  of  no  other  effect  than  to  pass  the 
legal  title  to  the  certificate,  as  in  the  case  of 
the  assignment  of  other  tax  certificates  sold  > 
by  the  county. 

Now,  while  these  tax  oertificates  were  stil» 
lield  by  Oconto  county,  the  board  of  saper- 
visors  of  tliat  oounty  at  a  legal  ineetinff^fsr. 
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September,  1879,  adopted  a  resolution  recit- 
ing, in  3ut)fltHnce,  that  matters  of  difference 
bad  arisen  between  tliat  county  and  tliecoim- 
ty  of  Marinette,  concerning  the  transfer  of 
sucli  tcix  certificates  to  tlie  latter  county. and 
Oconto  county  proposed,  as  a  basis  for  a  full 
and  tinal  settlement  with  Itlarinette  county, 
and  ofTered,  to  release  that  county  from  all  in- 
debtedness to  it,  upon  Marinette  county  agree- 
ing tu  sia  render  all  right  and  title  to  tlie  tax 
certificates  awarded  to  that  county  by  the  law 
creating  it.  At  a  meeting  of  the  board  of 
supervisors  of  Marinette  county  in  Novem- 
ber, 1879,  th;it  board  adopted  on  its  part  a 
resolution,  which  recited  the  resolution  of 
the  Oconto  board,  and  in  effect  It  resolved  to 
accept  the  offer  of  that  county  for  a  full  and 
final  settlement  of  all  claims  it  had  or  could 
have  against  the  county  of  Oconto  for  tax 
certificates  or  otherwise.  In  other  words, 
the  proposition  for  compromise  was  accepted 
by  the  board  of  supervisors  of  Marinette 
county,  substantially  as  proposed  by  the  board 
of  Oconto  county,  and  the  tax  certificates  re- 
mained in  the  possession  of  the  latter  county 
according  to  the  terms  of  the  settlement. 
Objections  are  taken  to  this  compromise  or 
adj  ustment  of  the  mntters  in  dispute  between 
the  two  counties.  It  is  said  the  counties  had 
no  power  to  make  it;  consequently  Oconto 
county  acquired  no  right  or  title  to  tlie  tax 
certificates  attempted  to  be  surrendered  by 
Marinette  county.  It  is  proper  to  remark 
that  the  counties  tlieiuselves  do  not  repudiate 
the  settlement,  but  abide  by  it,  so  far  as  ap- 
pears, as  being  a  just  and  fair  compromise  of 
the  controversies  between  them.  Dut  it  is 
said,  if  the  counties  had  no  authority  in  laiw 
to  make  it,  the  tax-deeds  is^iued  to  Oconto 
county  on  tax  certitieates  on  lands  in  Mari- 
nette county  were  void,  and  vested  no  title  in 
the  former  county.  The  important  question, 
therefore,  is  as  to  the  power  of  the  two  coun- 
ty boards  to  make  the  compromise  which  they 
did  make.  Had  they  that  power?  It  seems 
to  ns  they  had.  County  boards,  among  other 
things,  have  express  authority  conferred 
upon  them  "to  make  such  orders  concerning 
the  corporate  property  of  the  county  as  they 
may  deem  expedient;"  they  "can  settle  and 
allow  all  accounts,  demands,  or  causes  of  ac- 
tion against  the  county;"  they  represent  the 
county,  and  "have  the  care  of  tlie  county 
property,  and  the  management  of  the  busi- 
ness and  concerns  of  the  county,  in  all  cases. " 
Section  669,  Rev.  St.  It  seems  to  us  that 
these  provisions  confer  full  power  upon  the 
county  boards  to  settle  ami  adjust  any  con- 
troversy which  existed  l>etweeii  the  two  coun- 
ties. This  court  lias  held  that  a  municipnl 
corporation,  unless  restricted  by  its  charier, 
may  submit  a  disputed  claim  against  it  to  arbi- 
tration. (Kane  v.  Fond  du  I^ao,  40  Wis.  495 ;) 
and  we  can  see  no  valid  reason  for  holding 
that  a  county  board  may  not  settle  and  com- 
promise a  cause  of  action  against  the  county. 
That  power  is  given  in  express  words,  and 
fully  Includes  the  authority  to  make  the  com- 
promise in  question,  where  the  two  bairds 


I  act  in  good  faith  to  adjust  a  &on/r/E<fe  claim. 
I  It  is  suggested  that  to  sustain  such  a  com- 
I  promise  would  open  the  door  to  the  county 
;  board  speculating  in  tax  certificates,  or  buy- 
'  ing  them  from  other  counties,  or  enable  the 
board  to  give  away  and  surrender  the  prop- 
erty-of  the  county.  We  do  not  think  any 
sudi  serious  consequences  would  follow  from 
sustaining  the  power  to  compromise  a  claim. 
Nor  do  we  understand  that  the  two  boards 
gave  away  anything  belonging  to  their  re- 
spective counties  in  any  other  sense  than  that 
every  party  to  a  controversy  relinquishes  a 
portion  of  a  claim  be  makes  against  his  ad- 
versary to  effect  a  sett  enieiit  and  avoid  liti- 
gation and  expense.  Presumably  the  two 
boards  deemed  it  expedient  to  make  a  settle- 
ment of  their  differences;  Oconto  county 
agreeing  to  pay  all  indebtedness  against  it  in 
ctjnsideration  that  Marinette  county  surren- 
dered to  it  its  right  to  the  tax  certificates 
awarded  to  it  by  the  act  of  division.  In  mak- 
ing  this  settlement  or  compromise  the  two 
boards  acted  strictly  within  their  jurisdiction 
and  the  power  conferred  upon  them  by  the 
statute,  and  the  settlement  must  be  held  valid 
and  binding.  If  authorities  are  needed  to  so 
obvious  a  pro|H)sitiun,  the  following  cases 
will  be  found  in  point:  Supervisors  v.  Bird- 
sail,  4  Wend.  453;  Supervisors  v.  Bowen, 
4  Lans.  24;  Collins  t.  Welch.  58  Iowa,  72, 12 
N.  W.  Rep.  121. 

It  is  further  insisted  that  the  two  boards 
could  not  make  any  disposition  of  these  tax 
certificates,  becaus'  the  legislature  itself  had 
ma  le  a  specific  disposition  of  them.  By  the 
compromise  we  hold  the  oertiflcates  Ixicame 
the  property  of  Oconto  county  as  they  were 
before  the  division,  and  that  county  had  the 
same  authority  over  them  it  had  as  to  other 
tax  certificates  belonging  to  it.  There  is 
nothing  in  the  law  creating  Marinette  coun- 
ty, and  providing  for  a  transfer  of  the  certif- 
icates to  that  county,  which  prohibits  the 
CDiintips  from  treating  them  as  othertax  cer- 
tificates. In  effecting  the  compromise,  the 
two  boards  could  divide,  apportion,  or  release 
them  as  they  might  see  fit;  for  there  is  no  re- 
striction whatever  in  the  act  of  1879  which 
prevents  the  two  boards  from  exercising  full 
control  over  them,  or  from  disposing  of  them 
in  the  way  they  did.  It  seems  hardly  neces- 
sarv  to  remark  that  the  question  here  pre- 
sented was  not  involved  in  the  case  of  Smith 
v.  Supervisors,  44  Wis.  686,  and  of  course  was 
not  considered.  That  was  an  executory  con- 
tract for  the  sale  of  tax  oertiflcates,  and  it 
was  held  that  the  county  treasurer  was  not 
authorized  to  sell  them  on  credit.  Here  it  is 
a  quest.on  whether,  by  the  compromise  made, 
Oconto  county  can  retain  the  certificates 
originally  issued  to  it  in  consideration  of  as- 
suming the  outstanding  liabilities  against  it 
which  by  the  division  Marinette  county  be- 
came bound  to  pay.  It  comes  back  to  the 
simple  question  of  power  to  make  the  com- 
promise which  WHS  made.  Upon  that  point 
we  have  indicated  our  view  tliat  the  powt-r 
was  ample  and  clear;  for,  as  the  plaintiif's 
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counsel  sajrs,  had  the  legislature  made  no  di- 
vision o£  property,  or  no  apportionment  of 
4he  indebtedness  between  tlie  two  counties, 
in  the  act,  upon  general  principles  of  law 
Oconto  county  would  have  retained  all  of  its 
properly,  rights,  and  privileges,  and  been 
subject  to  all  existing  obligations  and  duties. 

The  position  of  defendant's  counsel  that  it 
does  not  appear  that  the  proposed  settlement 
was  ever  consummated  is  too  clearly  untena- 
ble to  require  discussion.  The  two  boards 
acted  favorably  upon  substantially  the  same 
proposition,  and  adopted  it  bya  resolution  en- 
tered upon  their  records.  It  Is  fair  to  assume 
that  these  boards  considered  the  terms  of  the 
compromise,  approvid  of  them,  and  ratified 
them.  Nothing  further  was  left  to  be  done 
to  carry  out  the  comproaiise,  except  (o  per- 
form the  agreement  which  had  been  ndopted. 
It  does  not  appeal*  that  the  treasurer  of  Mari- 
nette county  ha!i  made  any  demand  for  (he 
tax  certiflcates  since  Ihe  compromise,  but  lias 
left  them  with  Oconto  county  as  its  firoperly. 

The  effect  of  the  (ompromise,  in  our  judg- 
ment,  was  to  restore  to  Oconto  county  lUl 
right  to  and  atitliority  over  the  lax  certiti- 
cales  as  they  existed  previous  to  the  division, 
under  tlie  general  statutes,  and  they  stand 
upon  the  same  footing  as  though  the  equita- 
ble title  to  them  had  never  passed  from  that 
county.  We  can  reacli  no  other  conclusion 
upon  the  tacts  disclosed  in  the  record. 

We  now  pass  to  the  next  step  in  the  pro- 
ceedings, which  affects  the  title  of  the  plain- 
tiff. In  December.  1881,  the  St.  Paul  East- 
ern Grand  Trunk  Hallway  Couipiiny,  a  Wis- 
consin corj^oration,  delivered  t<>  the  county 
clerk  of  Oconto  county  a  proposition  in  writ- 
ing, signed  by  its  president  and  secretary,  by 
wliich  it  pro|Ki8e«l  to  build  Hn<l  operate  a  rail- 
way in  Oconto  county,  providing  that  county 
would  aid  in  its  construction  by  a  subscrip- 
tion to  the  stocl<  of  the  company.  The  sub- 
scription to  the  stock  was  to  be  paid  for  by 
conveying  to  the  company  all  the  lands 
owned  by  the  county  at  the  date  of  the  ac- 
ceptance of  the  proposition,  except  what  was 
actually  and  visibly  occupied  for  public  pur- 
poses; also  bya  tnin^fer  of  all  the  tax  certiti- 
cates  owned  by  the  county  subject  to  a  deed, 
but  not  actually  deeded,  to  the  county  when 
the  proposition  .should  be  accepted  by  a  vote  of 
the  people;  and  also  convey  all  lands  which 
might  come  into  the  possession  of  the  coun- 
ty by  reason  of  the  non-payment  of  taxes, 
and  all  subsequent  cerlitlcates  thereon,  until 
the  linal  completion  of  the  rouU  through  llie 
county,  and  the  delivery  of  tiiu  deeds  to  the 
railroad  compiiny.  The  proposition  contains 
other  conditions  which  it  is  not  material  now 
to  notice.  This  proposition  was  accepted  at 
an  election  duly  held  in  the  several  towns 
and  wards  in  the  county  In  January,  1882. 
The  plaintiff  derives  title  from  the  railroad 
company,  and  it  is  objected  that  the  proceed- 
ings by  which  the  county  made  its  subscrip- 
tion to  the  stock  of  the  company,  and  paid 
for  it.  were  so  defective  and  irregular  that 
ihe  company  acquired  no  title  to  the  lands 


which  were  conveyed  by  the  county  in  pay- 
ment. 

First,  it  is  insisted  that  the  county  could 
not  pay  its  subscription  in  tax  certiQcates. 
But  the  statute  authorized  the  county  to  pay 
its  subscription  "in  money,  lands,  or  other 
property,  instead  of  by  the  issue  of  bonds." 
Section  919.  An  effort  was  made  to  show 
that  tax  certiflciites  could  not  be  included  in 
the  words  "other  property,"  but  to  our 
minds  the  argument  on  this  point  was  not 
satisfactory  or  convincing.  We  deem  tlie  po- 
sition entirely  unsound,  having  no  doubt 
that  the  county  might  pay  its  subscription  to 
the  stock  in  whole  or  in  part  in  tax  certifi- 
cates which  it  owned.  This  special  provis- 
ion on  this  subject  controls  the  general  stat- 
ute, which  requires  that  such  certiQcates 
should  be  sold  for  cash,  as  was  decided  in 
Smith  V.  Supervisors,  above  referred  to.  It 
is  suggested  that  great  confusion  and  incon- 
venience would  result  in  allowing  the  county 
to  thus  dispose  of  tax  certiticates.  But  the 
legislature  has  clearly  authorized  such  a  dis- 
position of  them,  for  it  says  that  the  county 
may  pay  its  subscription  in  lands,  or  other 
property,  and  we  are  utterly  unable  to  adopt 
the  view  that  tax  certiQcates  are  not  includ- 
ed in  the  words  "other  property,"  within 
the  meaning  of  the  statute.  The  question 
seems  too  plain  to  admit  of  argument. 

Again,  it  is  said  the  proposition  of  the 
company  was  not  sufllciently  deUnite  to  <-om- 
ply  with  the  statute,  because  it  was  im|)OS- 
sible  to  tell  what  was  the  value  of  the  lands 
or  of  the  certiQcates  voted  to  pay  the  sub- 
scription. We  have  quoted  the  material  part 
of  the  proposition  l)earing  on  this  point.  It 
will  be  seen  that  the  proposition  was  that  the 
county  should  pay  its  subscription  by  con- 
veying to  the  company  all  the  lands  which  it 
owned,  and  which  were  not  occupied  for 
public  purposes  when  the  proposition  was  ac- 
cepted by  a  vote  of  the  people;  and  should 
also  transfer  all  the  tax  certificates  which  the 
county  then  owned,  or  which  might  come  to 
its  possHssion  subsequently,  until  the  final 
completion  of  the  roaid.  True,  no  particular 
certiQcates  are  described  by  number  or  oth- 
erwise, but  it  was  not  difficult  to  ascertain 
either  the  lands  or  the  certificates  which  the 
county  owned  and  undertook  to  convey  or 
transfer.  Id  ctrtum  eat  quod  certum  reddt 
potest, — ^that  is  ceitain  which  can  be  made 
certain;  and  it  surely  would  not  be  difficult 
to  determine  either  the  lands  ur  certificates 
wliidi  were  included  in  the  engagement  of 
the  county.  Whether  the  quantity  of  land 
covered  by  the  certificates  and  deeds  were 
40  acres  or  40,000,  it  was  possible  to  ascer- 
tain what  the  county  owned  on  the  comple- 
tion of  the  road,  and  which  by  the  proposi- 
tion it  was  to  give  in  payment  of  its  sub- 
scription. The  proposition  was  siilBciently 
definite  and  certain  to  meet  the  requirements 
of  the  statute. 

But  it  is  further  objected  that  the  road  was 
not  completed  within  the  time  fixed  in  the 
original  proposition  which  was  voted  upon. 
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nor  witliin  tbe  additional  period  given  bj  the 
county  board.  Tlie  road  was  divided  into 
tiire«  sections,  and  it  is  admitted  tliat  the  first 
section  was  completed  within  the  time  named. 
But  the  second  section  should  have  been 
completed  Januaiy  1,  1883,  but  was  not. 
Tbe  county  board,  however,  extended  the 
time  for  completing  it  one  year,  as  it  was  au- 
thorized to  do  under  section  955.  .  But,  «s 
tlie  rosid  was  not  completed  within  the  ex- 
tended time,  the  companytook  steps  by  a  pe- 
tition addressed  to  the  county  board,  stating 
another  proposition  for  tbe  completion  of  its 
road,  and  asking  aid.  The  purpose  of  the 
new  proposition  was  declared  to  be  to  secure 
to  the  niilroud  compHny  beyond  cavil  or  dis- 
pute Buci)  lands,  and  tax  certificates,  and  the 
lands  therein  described,  as  by  tlie  original 
proposition  of  December  12, 1881,  were  de- 
Uverttble  to  tbe  company  January  1,  1884, 
leaving  such  original  proposition  otiierwise 
in  full  force.  The  manifest  object  of  this 
proceeding  was  doubtless  to  save  a  forfeiture 
of  the  lands  agreed  to  be  conveyed  by  tbe 
original  proposition,  because  the  entire  rohd 
had  not  been  completed  at  the  time  therein 
Oxed.  The  company  pnKesded  by  a  petition 
signed  liy  a  majority  of  the  resident  tax-pay- 
ers,  according  to  tbe  first  mode  pointed  out 
in  section  946,  to  have  tbe  time  for  complet- 
ing its  road  extended  to  Jniy  17, 1884,  as  in 
case  of  an  original  proposition  to  grant  aid. 
The  new  proposition  was  accepted  by  a  ma- 
jority of  the  resident  tax-payers  of  the  county, 
and  the  county  board  ordered  that  the  propo- 
sition l>e  carried  into  effect.  It  appears  that 
the  road  was  fully  completed  and  iii  opera- 
tion July  16, 1884,  and  afterrrards  the  county 
clerk  of  Ocontu  county  conveyed  the  lands 
descrllicil  in  the  complaint,  with  other  lands, 
to  the  rail  mad  company.  Subseqaently  the 
company  sold  and  conveyed  them  to  tbe 
plaintiff.  Now,  it  is  said  this  second  pro- 
ceeding, taken  to  exl4>nd  the  time  for  the 
completion  of  the  roMd  to  July  17,  1884,  and 
preserve  to  tiie  company  the  subscription 
originally  voted  on  the  iirst  proposition,  was 
wholly  unauthorieed  and  void,  and  no  effect 
should  be  given  to  it.  Whetberthia position 
is  correct  we  shail  not  stop  to  determine,  for 
this  reason:  Thd  legislature  passed  chapter 
151,  Laws  1887,  which  provides  that  ''all 
proceedings  on  tbe  part  of  Oconto  county, 
heretofore  had,  in  subscribing  and  paying  for 
any  slock  of  tbe  St.  Paul  &istem  (irand 
Trnnk  Railway  Goinptiny,  aro  her«*y  legal- 
ized, and  deetHi-ed  to  be  of  the  same  'legal 
force  and  effect  as  though  the  law  governing 
the  mode  and  pit>cedure  by  which  counties 
in  this  state  may  lawfully  subscribe  and  pay 
for  stock  of  any  railway  eorap»Hy,  m  furoe 
at  the  time,  had  been  in  all  rmpecta  complied 
with."  If  there  were  any  defects  or  irrega- 
larlties  in  tlie  proceedings,  they  wei«  eared 
and  mode  \calid  by  this  act.  It  is  true  this 
law  was  enacted  after  the  comneneement  of 
th's  vtit,  bat  still  this  effect  must  be  given 
to  it.  It  certainly  legaliises  4.b«  proceedings 
tor  tbe  subscription   and  payment  of  tbe 


stock  of  the  company,  if  ttrere  was  anything 
illegiil  or  irregular  in  the  course  and  sti-ps 
previously  talten  by  the  county.  That  is  the 
effect  of  tills  curative  statute. 

In  March  and  April,  1882,  the  county 
clerk  of  Oconto  county,  for  and  on  behalf  of 
tlrnt  county  and  the  abate,  issued  to  the  county 
the  four  tax-deeds  erabi-acing  tli«  lands 
claimed  by  the  plaintiff.  These  tax-deeds 
appear  to  be  in  dne  form.  True,  it  Is  ob- 
jected tlmt  tliey  de  not  state  or  show  that 
Oconto  county  was  the  assignee  of  the  cer- 
tifleates.  But,  as  we  have  seen,  Oconto 
county  never  in  fact  parted  with  them. 
They  wet<B  not  delivered  to  the  treasurer  of 
Marinette  county,  and  therefore  were  not  re- 
assigned by  that  officer  when  the  compromise 
was  entered  Into.  The  tax  certificates  had 
remained  in  tbe  possession  of  Oconto  county 
all  the  time  unassigned  and  undelivered. 
Under  these  circumstances  it  would  have 
been  contrary  to  the  fact  to  state  that  Oconto 
county  w;i8  the  assignee  of  tbe  tax  certif- 
icates. The  tax-deeds  properly  refer  to  the 
county  as  the  original  holder  of  them,  as  it 
was  in  fact. 

But  it  is  further  objected  that  these  tax- 
deeds  were  never  properly  recorded.  The  al- 
leged defect  in  tbe  record  is  that  the  register 
did  not  enter,  in  the  general  index  kept  by 
him,  the  state  of  Wisconsin  as  one  of  the 
grantors.  It  Is  said  that  this  was  essential, 
and  was  required  by  section  769."  We  are 
inclined  to  hold  that  when  the  name  of  the 
county  which  gives  tbe  deed  is  entered  in  tlie 
index,  this  is  all  that  is  required  by  the  pro- 
vision referred  to.  A  person  searching  the 
record  for  a  tax-deed  would  naturally  look  for 
the  name  of  the  county  which  gave  it,  and 
would  not  be  likely  to  look  for  the  name  of 
tlie  state  as  grantor.  It  would  be  laborious 
to  find  the  proper  deed  under  the  name  of  tlie 
state,  considering  the  many  counties  in  the 
stiite.  For  the  description  of  the  land  the 
index  says,  "See  deed."  This  has  been  held 
snflBcient.  In  Lumber  Co.  ▼.  Ritchie,  41  X. 
W.  R«^.  845,  this  court  said:  "The  omission 
to  enter  s  description  of  ttie  land  under  tlie 
appropriate  head  in  the  general  index  is 
cured  by  the  transcribing  of  the  deed  at 
length,  containing  such  description,  in  tbe 
proper  record." 

This  case  was  tried  by  the  court  wiUiout 
a  jury.  .  The  findings  of  the  court  contain  all 
the  evidence  given  on  the  trial.  Tbe  court 
held  that  Oconto  county  bad  no  title  to  and 
was  not  tlie  owner  of  any  of  the  tax  certif- 
icates at  the  time  the  tax-deeds  thereon  were 
issued.  This  is  contrary  to  the  views  which 
we  have  expressed.  The  court  did  not  con- 
sider or  pa.s8  upon  the  question  whether  the 
railroad  company  would  have  acquired  title 
from  tbe  county  had  there  been  title  in  the 
county  to  transfer;  but  the   oonrt   ki  its 


'This  secUoa  pTDvidM,  inter  oUo,  that  evaiy 
reKieter  of  deeds  shall  keep  a  general  index,  ia 
wnicb  he  shall  eater  the  names  of  the  grantors  in 
alphabetical  order 
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thirty-fonrtb  finding  stntes  that  it  was  ad- 
in  tted  Ht  the  trial  by  the  defendant,  and  is 
here  found  as  a  fact,  that,  in  case  the  plain- 
tiff's title  is  sustained,  the  defendant  has  no 
valid  title  to  the  lands  referred  to,  as  nil  of 
the  tax-deeds  on  which  his  title  is  based  were 
Invalif]  for  irregularities  still  open  to  inqniry 
in  the  tax  proceedings  in  the  train  of  which 
the  tax-decKis  were  isaued.  As  all  the  facts 
of  the  case  are  before  us  we  must  reverse  the 
judgment  of  the  circuit  court,  and  remand 
tiie  case,  with  directions  to  enter  judgment 
for  the  plaintiff.    It  is  so  ordered. 


Haioht  et  al.  v.  Hall  et  dl. 

(Supreme  Court  of  Winronsli      April  85, 1889.) 

Cl-RTEST. 

Under  Rev.  St.  Wis.  1858,  c.  95,  providing  tliat 
real  estate  conveyed  to  a  wife  becomes  her  sole 
and  separate  property,  which  aha  can  control  asi 
If  onniMT-led,  a  husband  has  no  curtesy,  on  his 
wife's  death,  in  lands  conveyed  to  her  during  cov- 
erture, expressed  In  tbo  conveyance  to  be  "to  her 
aole  and  separate  ase,  free  from  the  interferenoe 
or  control  of  ber  aaia  husband,  or  any  husband, 
and  ber  heirs  and  assigns,  to  ber  and  their  only 
proper  use  and  benefit  forever. " 

Appeal  from  circuit  cotut,  Winnebago 
oennty. 

Ejectment  by  .lames  A.  Haigfat  and  others, 
chiliireo  and  sole  heirs  at  law  of  Selina  B. 
Haight,  deceased,  agninst  Sophia  L.  Hall  and 
others.  A  nonsuit  was  directed,  and  plain* 
tiffs  appeal. 

Charles  W.  Ftikmr,  for  appellants.  lir«i«- 
brfHi,  Harthaw  <fe  NevitU  for  respondents. 

Cole,  C.  J.  In  1865.  Mrs.  Ann  M.  Paige 
conTeyt-d  to  hnr  daughter,  Selina  B.  Haight, 
by  a  warnmty  deed,  tlie  premises  in  oon- 
troversy.  The  grantee  was  then  the  wife  of 
AugiiHtus  Uaigiit.  XIm  deed  was  in  the 
usual  form,  except  the  habendum  clause  con- 
tains this  language:  "To  have  and  to  bold 
the  said  granted  i)reroiseB,  with  ail  the  privi- 
leges and  appurteniinces  to  the  same  ttelong- 
ing,  to  her,  the  said  Selina  B.  Haight,  to  iter 
sole  and  separate  use,  free  from  the  interfer- 
ence or  control  of  Iter  said  husbind,  or  any 
liusband,  and  her  heirs  and  assigns,  to  her 
■nd  their  only  proper  use  and  benefit  forev- 
er." Tlie  sole  question  for  conaiderntion  is. 
did  Augustus  Haight  become  tenant  by  the 
curtesy  in  the  premises  on  the  death  of  his 
wife,  tlie  grantee  in  the  deed?  On  the  part 
••f  the  apiiellants  it  is  insisted  that,  upon  the 
death  of  their  motlier,  they  took  the  prem- 
ises by  descent,  discharged  from  any  estate 
by  the  curtesy,  and  that  tdis  is  the  only  reu' 
sonable  construction  which  can  be  given  the 
clause  of  the  deed  above  quoted.  We  are  in- 
flined  to  adopt  this  view  of  the  case  as  cor- 
rrct.  It  is  a  cardinal  rule  in  the  construction 
of  instruments  titat  such  a  construction,  if 
possible,  !<huuld  be  adopted  which  will  give 
some  effect  to  all  the  words  of  the  instru- 
ment, and  render  all  parts  operative.  Now, 
if  the  tenancy  by  the  curtesy  was  not  cut  off 
by  the  chiuse  in  the  cunveyaui-e,  then  it  is 


obvious  that,  on  the  death  of  Mrs.  Haight 
intestate,  her  husband  took  that  estate;  and 
the  language  in  tite  deed,  that  the  grantee 
shall  hold  the  premises  "to  her  sole  and  sep- 
arate use,  free  from  the  interference  or  con- 
trol of  ber  husband,  her  heirs  and  assigns, 
to  her  and  their  only  proper  use  and  beuefit 
forever,"  has  no  force  wliatever  given  to  it; 
for,  under  the  statute  as  it  then  and  now  ex- 
ists, real  estate  conveyed'  to  the  wife  during 
coverture  became  her  sole  and  separate  prop- 
erty, which  she  could  hold  to  her  sole  and 
separate  use  in  the  same  man  ner  and  wi  th  the 
like  effect  as  if  she  were  unmarried.  Ch<ip- 
ter  90,  Rev.  St.  1858.  It  is  difficult  for  us 
to  conceive  of  any  other  object  or  purpose 
the  gnintoi-  had  in  restricting  the  grant  to 
the  grantee,  and  her  heirs  and  assigns,  to 
bt-r  and  their  only  proper  use  and  beneiit  for- 
ever, free  from  all  intexferenee  or  control  of 
the  husband,  unless  the  intention  was  to  ex- 
clude the  estate  by  the  curtesy;  for  how 
could  the  husband  take  that  estate  if  the 
use  and  enjoyment  of  the  property  were  to 
belong  to  the  grantee  and  lieirsV  He  cer- 
tainly could  not  acquire  such  an  estate  with- 
out depriving  the  l^rs  of  tiie  exclusive  use 
which  it  is  plainly  manifest  it  was  intended 
they  should  enjoy. 

We  cannot  express  our  views  on  this  point 
l>etter  than  to  quote  the  language  of  the  court 
in  Pool  V.  Blakie.  53  LI.  495:  "It  seems  to 
ua  the  intention  of  the  grantor  is  so  plainly 
expressed  in  the  deed  aa  to  place  it  beyond 
question  or  controversy.  The  intention  is 
most  clearly  manifested  to  exclude  the  hus- 
band from  any  participation  or  interest  in 
the  estate  granteii.  The  expression  is  clear 
and  distinct,  tbiit  neither  her  present  hus- 
band, nor  any  future  busbund,  should  have 
any  estate  in  the  land.  It  is  true,  the  woi^ds 
that  the  liusband,  present  or  future,  shall 
nut  be  tenant  by  tbe  curtesy,  are  not  used, 
but  equivalent  words  are,  manifesting  most 
clearly  the  design  and  purpose  of  tlie  gift 
that  it  sliould  be  placed  in  such  a  position 
that  the  creditors  of  her  husband  could  not 
disturb  her  In  the  enjoyment  of  the  estate. 
♦  ♦  *  This  intent  must  tMj  carried  out  by 
tbe  courts,  if  in  so  doing  no  rule  of  law  is . 
violated  or  sound  public  policy  disturbed." 
In  tbe  Illinois  case  the  question  presented 
was  somewhat  different  from  the  one  under 
consideration.  Tbe  question  tliere  was 
whether  the  grantee  took  an  estate  for  life 
inerely.  or  an  estate  of  inheritance  in  fee. 
with  power  of  disiH>sal  by  will.  Butstill  the 
court  had  to  construe  a  clause  in  a  deed  quite 
similar  to  the  one  before  us.  The  language 
used,  therefore,  is  entirely  applicable  to  tlm 
qHestion  here.  See.  also.  Monroe  v.  Van 
Meter.  100  111.  348.  where  a  similar  question 
was  considered.  The  counsel  for  the  re- 
spondents has  referred  to  many  cases  which 
liulil  that  the  husband's  estate  by  lite  curtesy 
will  arise  iit  him  al  the  lime  of  the  death  of 
his  wife,  though  the  limitation  tu  her  is  for 
her  sole  and  separate  use,  exclusive  of  any 
interest,  interference,  or  control  of  lier  hua- 
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band.  We  have  exiimined  these  cases,  but 
do  not  deem  It  necessary  to  comment  on 
them,  further  than  to  add  the  remark  that,  as 
we  understand  them,  it  is  penerally  «  question 
whether  the  deed  or  will  intendetl  lo  exclude 
the  husband  from  the  curtesy.  If  Hie  evi- 
dent inient  of  the  will  or  deed  is  to  exclude 
hiui  from  such  e;jtate  in  the  lands  devised  or 
granted,  such  Intention  will  prevail.  There 
is  often  doubt  froin  the  words  used  in  tiie 
instrument  what  the  intention  was,  but  if 
it  is  clear  and  manifest  it  is  carried  into  ef- 
fect. The  question  in  Kingsley  t.  Smith, 
14  Wis.  *3&),  was  whether  the  surviving  hus- 
band was  entitled  to  an  estate,  as  tenant  by 
the  curtesy,  in  so  much  of  his  wife's  real  es- 
tate as  descended  to  her  children  by  him,  or 
whetlier  it  all  went  to  the  children  of  a  for- 
mer marriage,  freed  from  such  tenancy.  The 
court  held  that  the  tenancy  by  the  curtesy, 
in  cases  where  the  wife  died  intestate,  was 
not  abolished  by  chapter  95,  Rev.  St.  1858. 
but  tliat  the  husband  toolc  an  estate  by  the 
curtesy  in  such  lands  as  descended  to  the 
children  of  the  second  marriiige.  The  case 
is  very  different  from  the  one  before  us.  As 
already  indicated,  we  hold  that  the  only 
reasonable  construction  of  the  clause  in  the 
deed  is  that  the  grantor  intended  to  convey 
the  premises  to  her  daughter,  discharged  from 
the  estate  of  tenancy  by  the  curtesy.  The 
judgment  of  the  circuit  court  is  therefore 
reversed,  and  the  cause  is  remanded  to  the 
circuit  court  for  a  new  trial. 


State  ex  rel.  Higgins  v.  Mayor.  Etc.,  of 
THE  City  ok  Beloit. 

(Supreme  Court  of  Wlicotxsin.    April  25, 18S9.) 
I^iTOXiOATiso  LiQOoas— Revocation  op  License. 

1.  Rev.  St.  Wis.  {  1559,  pi-ovideg  that  if,  on  com- 

Slaint  to  the  common  council  that  a  Uceused  liquor 
ealer  has  violated  hla  license,  the  couacil  "shall 
find  the  complaint  to  be  true,  the  license  shall  be 
revoked. "  On  a  complaint  to  the  council  that  a 
licensed  liquor  dealer  had  sold  intoxicating  liquor 
to  minors,  contrary  to  law,  after  evidence  was  ad- 
duced for  and  against  the  complaint,  the  council 
resolved  that,  "in  view  of  the  evidence  presented, 
tiAe  license  of  the  respondent  be,  and  the  same  is 
hereby,  revoked. "  field,  a  sufficient  finding  that 
.the  complaint  was  true,  without  formally  express- 
ing that  fact. 

2.  Where  the  evidence  shows  that  the  license 
was  granted  to  respondent  himself,  that  he  was 
proprietor  of  the  saloon  where  the  liquor  was  sold 
to  the  minors,  and  was  then  present,  and  made  no 
effort  to  prevent  the  sale,  he  cannot  object  that 
there  is  no  evidence  that  either  he  or  his  agent 
miide  the  unlawful  sale,  though  he  testifies  that  he 
did  not  see  the  sale,  and  baa  directed  his  agent 
not  to  sell  liquor  to  minors. 

Appeal  from  circuit  court.  Rock  county; 
John  U.  Bennett,  Judge. 

B.  M.  ifalone,  for  appellants.  Corneltut 
Buckley,  for  respondent. 

Cole,  C.  J.  The  material  facts  in  this 
case  are  undisputed.  It  appears  that  the  re- 
spondent had  a  license  to  sell  spirituous  and 
malt  liquors  in  the  city  of  Beloit,  subject  to 
the  conditions  and  re.strictlons  contained  In 
the  license.    Complaint  in  writing  was  made 


to  the  mayor  and  common  council,  charging- 
that  he  had  violated  bis  license  by  unlaw- 
fully selling  spirituous,  malt,  and  intoxicat- 
ing liquors  to  certain  named  minors,  with- 
out the  written  order  of  his  or  their  parents. 
A  summons  was  issued,  requiring  the  re- 
spondent to  appear  before  the  common  coun- 
cil at  a  place  and  time  specified,  and  show 
cause  why  his  license  should  not  be  revoked. 
The  respondent  appeared  in  person  and  by 
attorney,  and  denied  the  charge  in  the  com- 
plaint. Thereupon  witnesses  were  produced 
both  in  support  of  the  complaint  and  on  ths 
part  of  the  defense.  After  the  close  of  the 
evidence  and  argument  of  counsel  for  the 
respective  parties,  the  matter  was  submitted 
to  the  common  council.  The  mayor  then 
called  for  the  action  of  the  common  council 
on  the  case,  when  Alderman  Wheeler  moved 
that,  in  view  of  the  evidence  presented,  the 
license  of  tlie  respondent  "be,  and  the  same 
is  hereby,  revoked."  This  motion  was  sec- 
onded, and  was  adopted  by  the  unanimous 
vote  of  the  common  council,  the  ayes  and 
no:.«  being  called.  The  respondent  was  no- 
tified of  this  action  of  the  council  revoking 
his  license,  and  sued  out  from  the  circuit 
court  a  writ  of  eertiorari  to  review  the 
proceedings  of  the  common  council.  Oi> 
the  hearing  the  circuit  court  adjudged  that 
the  procee.ding8  of  the  mayor  and  common 
council  in  the  matter  of  revoking  the  license 
of  the  respondent  were  irregular,  and  set 
them  aside.  The  counsel  for  the  city  stated 
on  the  argument  that  the  learned  circuitcourt 
held  tliat  there  should  have  been  a  format 
finding  by  the  common  council  thnt  the  com- 
plaint was  true,  in  order  to  authorize  the  rev- 
ocation oi^  the  license.  We  cannot  concur 
in  this  view  of  the  law.  We  have  already- 
stated  the  action  of  the  common  council  or 
the  conclusion  which  that  body  reached  upon 
the  case.  They  adopted  a  resolution  that,  in 
view  of  the  evidence,  the  license  had  beea 
violated,  and  revoked  it.  This,  we  think, 
was  all  the  finding  that  was  necessary,  under 
the  statute.  The  statute  does  not  require- 
that  there  should  \»  any  technicil  or  formal' 
finding  made  by  the  body  granting  and  re- 
voking the  license.  It  declares,  in  substance, 
that  if,  upon  the  hearing  of  the  matter,  tfae- 
board  shall  find  the  complaint  to  be  true,  the- 
license  shall  be  revoked.  Rev.  St.  §  1559- 
The  phrase,  "find  the  complaint  to  be  true,"' 
means,  in  this  connection,  that  the  l>oard  is 
satisfied,  and  determines  from  the  evidence 
adduced  that  the  allegations  of  the  com- 
plaint have  been  proven  or  established.  The- 
mayor  and  common  council  did.  in  effect, 
"find"  or  determine  by  the  resolution  which 
was  adopted  that  the  respondent  had  violated 
his  license  by  selling  spirituous  or  matt  liq- 
ors  to  minors  without  the  written  order  ot 
their  parents.  They  determined  that  issue 
of  fact  against  the  respondent,  and  declared 
such  determination  by  resolution.  No  more 
formal  statement  of  the  result  which  they 
bad  reached  upon  the  proof  was  called  for  or 
necessary.  The  action  of  the  common  coun- 
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cil  in  the  matter  was  equivalent  to  a  declara- 
tion tliHt  it  appenred  sHtisfactorily  to  them 
that  tlie  complaint  whs  true.  The  word 
"lind"  or  "finding"  in  legal  proceedings  does 
not  always  imply  the  same  tiling.  Wliere  a 
cause  is  tried  by  the  court,  tlie  finding  means 
tite  facts  which  the  court  considers  the  evi- 
dence establishes.  The  court  states  such 
facts  wliich  constitute  the  finding.  Tlie  jury 
finds  a  verdict  or  v.n  issue  in  favor  of  one 
party  or  the  other  witliout  stating  any  facts, 
except  in  a  special  verdict.  But  tiie  word 
"find,"  a?  used  in  section  1559,  means  and 
implies  that  the  board  is  satisfied  from  the 
evidence  that  the  license  has  been  violated 
by  the  licensee,  as  charged  in  the  complaint, 
and  this  conclusion  or  determination  may  be 
inforinally  expressed.  A  resolution  or  order 
revoking  the  license  indicates  suflSciently  the 
finding  or  judgment  of  the  board  upon  the 
issue  or  question  involved  in  thedenialof  the 
complaint.  It  seems  to  us  incorrect  to  say, 
in  view  of  the  action  of  the  common  council, 
tliat  it  "did  not  even  intimate  wlietlier  they 
believed  the  evidence  given  by  the  prose- 
cution to  be  true,  or  that  the  character  and 
nature  of  that  evidence  weresuflScient  to  sus- 
tain the  allegations  of  the  complaint."  This 
action  surely  did  signify  and  indicate  in  a 
most  unequivocal  manner  that  the  common 
council  believed  that  the  evidence  established 
the  truth  of  the  complaint.  On  no  other 
theory  is  that  action  rational  or  consistent 
with  the  undisputed  facts. 

We  do  not  perceive  anything  In  Com.  v. 
Moylan,  119  Mass.  109,  in  conHict  with  our 
view  that  there  was  a  sufilcient  finding  in 
this  case.  In  the  Massuchuselts  case  it  is 
said  it  should  have  app(!iired  by  the  record, 
in  some  form,  that  the  mayor  and  aldermen 
had  upon  proof  determined  that  the  license 
had  been  forfeited  by  reason  of  the  licensee 
having  violated  some  condition  upon  which 
it  was  to  be  exercised.  Here  it  does  sutfl- 
ciently  appear,  after  a  full  hearing,  that  the 
mayor  and  common  council  did  determine 
thai  the  license  had  lieen  violated  by  the  re- 
spondent, upon  proofs  satisfactory  to  them ; 
aiid  the  record  made  of  such  decision  or  de- 
termination we  deem  suQicient  to  meet  the 
requirements  of  the  statute. 

It  was  further  insisted  that  the  evidence 
fails  to  show  that  the  respondent  sold  or  had 
any  agent  in  bis  employ  who  made  the  un- 
lawful sale  to  the  minors.  But  the  undis- 
puted evidence  shows  that  the  license  was 
granted  to  the  respondent  himself,  and  that 
he  was  the  proprietor  of  the  saloon  where 
the  beer  was  sold.  Indeed,  he  testified  that 
he  was  in  the  saloon  when  the  boys  procured 
the  beer,  but  did  not  see  them  buy  it.  He 
further  says  he  bad  given  his  bar-tender  or- 
ders not  to  sell  beer  to  minors,  but  not  at  this 
time.  He  was,  however,  present,  saw  the 
boys,  and  could  have  prevented  them  from 
procuring  beer  at  his  saloon,  had  he  been  so 
disposed.  He  doubtless  was  willing  to  per- 
mit his  agent  to  violate  the  law  and  the  con- 
ditions of  his  license.    At  all  events,  this 


must  be  presumed,  as  he  made  no  effort  to 
prevent  the  unlawful  sale.  It  was  his  clear 
duty  to  prevent  it,  and,  failing  to  do  so,  he 
must  be  held  responsible  for  the  acts  of  his 
agent.  We  have  considered  this  case  upon  the 
merits,  and  need  not  determine  the  question 
whether  the  court  should  have  granted  the 
motion  to  qua^h  the  writ  or  not.  The  court 
erred  in  not  atfirraing  the  proceedings  of  the 
common  council  in  revoking  the  license  of 
the  respondent.  The  judgment  of  the  cir- 
cuit court  is  therefore  reversed,  and  the  cause 
is  remanded,  with  directions  to  enter  judg- 
ment iifflrming  the  proceedings  of  the  com- 
mon council  in  the  matter. 


State  v.  Williamson. 
(Supreme  Coitrt  of  Wlscongin.  April  35, 1889.) 
Embezzlrmbnt. 
Rev.  St.  Wis.  S$  1761,  17&6,  give  oorporations  a 
lieu  on  stoclt  for  debts  due  from  the  owner  tbereof, 
which  oontinuea  until  the  stock  is  transferred  oa 
the  corporation's  books,  and  the  stockholder  dis- 
charged from  liability.  An  Information  charged 
defendant,  the  secretary  of  a  corporation,  vntb 
embezzling  a  oertlflcate  of  stock  issued  to  him, 
which  he  had  deposited  with  the  corporation  as 
security  for  such  stock,  and  of  whloh,  as  secretary, 
he  had  possession.  It  appeared  that  defendant  had 
deposited  the  oertlflcate  with  a  bank  as  security 
for  his  individnal  note,  but  there  was  no  evidence 
that  he  claimed  to  be  the  absolute  owner  of  the 
oertlflcate,  or  tried  to  pledge  the  corporation's  in- 
terest therein.  Held,  tbat  it  woula  not  be  pre- 
sumed that  he  attempted  to  pledge  more  than  his 
own  interest,  and  a  conviction  could  not  be  sus- 
tained. 

Error  to  municipal  court  of  Rock  county. 

L.  N.  Williamson  brings  error  from  a  con- 
viction for  embezzlement. 

3f.  G.  JeffriM,  for  plaintiil  in  error.  C.  B. 
Estahrook,  Atty.  G«n.,  L,  K.  Ltue,  Aast. 
Alty.  Gen.,  and  B.  if.  Malone,  tor  the  State. 

Cole,  G.  J.  The  plaintiflf  in  error  was 
tried  and  convicted  In  the  municipal  court  of 
Rock  county  of  the  crime  of  embezzlement. 
The  information  contained  several  counts, 
but  it  is  conceded  that  he  was  convicted  of  the 
offense  set  out  in  tlie  second  count.  That 
count,  in  effect,  charges,  after  setting  out  the 
iricor}X>raUon  of  the  Janesville  Shoe  Compa- 
ny, and  the  issuing  of  85  shares  of  the  stock 
of  the  corporation  to  tht^  plaintiff  in  error, 
for  which  lie  gave  his  promissory  note  in  pay- 
ment, and  deposited  with  tlie  corporation  his 
certillcate  of  stock  as  collateral  security  there- 
for, that  the  plaintifF  in  error  was  secretary 
of  the  corporation,  and  as  such  secretary  re- 
ceived and  iiad  possession  and  control  of  said 
certificate  of  stock,  and  was  intrusted  with 
the  safe-keeping  thereof  tor  tlie  corpuration ; 
that  he  did,  on  tlie  24th  day  of  January,  1885, 
without  the  knowledge  and  consent  of  the 
corporation,  the  said  certificate  of  stock  felo- 
niously and  unlawfully,  with  intent  to  de- 
fraud the  corpuration,  embezzle  and  fraud- 
ulently convert  to  his  own  use,  which  said 
certificate  it  was  alleged  was  tlie  special  prop- 
erty of  the  corporation,  and  was  of  the  value 
of  ^500.  The  alleged  felonious  conversion 
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consisted  in  tliis:  Tliat  on  the  24th  day  of 
Jantiar}-,  1885.  tl>e  pltiintiS  in  error  took  the 
certificate,  and  deli  v«red  it  to  the  Menchunts' 
&  Mechanics'  Saving's  Banlc  as  security  for  a 
note  which  tie  gave  the  banlE,  on  whicli  be 
receiT«d  ^,500,  which  was  pliioed  to  the 
credit  of  the  slioe  company,  and  went  into  its 
treasury.  Tliere  are  a  number  of  errors  aa- 
fligned  for  a  reyersal  of  tlie  judgment,  but  as 
we  are  all  of  the  opinion  tliat  tlieie  is  no  evi- 
dence of  an  unlawful  converBion  of  the  cer- 
tificate with  intent  to  defraud  the  shoe  com- 
pany, and  this  being  a  vital  point  in  the 
case,  we  shall  not  notice  tltfse  errors  at  any 
lengtli.  Theeviilence,  we  think,  conclusireiy 
shows  that  the  plaintiff  in  error  (lepusited  tlie 
■certiiicate  of  stocii  witlitlie  banlcHS  collateral 
security  for  the  payment  of  his  note.  It  does 
not,  however,  appear  that  he  claimed  to  be  tlte 
absolute  owner  of  the  certificate,  or  that  he 
-attempted  to  pledge  the  interest  of  tlie  shoe 
■ooropany  in  it.  The  stutule  gave  lli  ■  corpo- 
ration a  lien  upon  the  stock  for  all  debts  due 
it  from  the  owner  thereof,  (section  1751,)  and 
•this  lien  continued  until  the  stock  was  trans- 
ferred upon  tlie  books  of  the  corporation,  and 
the  stockholder  was  by  agreement  discharged 
from  his  liability  to  it  for  his  unpuid  sub- 
acriptioii,  (section  1756.)  All  persons  pur- 
■eiuwing  the  stock  oettiticate,  or  dealing  with 
it  in  any  manner,  were  chargeable  with  notice 
•of  these  provisioos  of  the  statute,  and  must 
liave  known  tliat  the  plaintiff  in  error  could 
only  (iledge  his  residuiiry  interest  in  the  cer- 
tiflcale.  There  could  be  no  complete  and 
valid  transfer  of  the  ^tuck,  eoccept  between 
the  pHFtles  tluicelo,  tmtil  tlie  stuck  luid  been 
transferred  upon  tlie  iHMjksof  the  corporation, 
and  >the  iien  of  ttiesiwe  oonipany  could  not 
t>e  impuired  by  the  disposition  which  the 
plaintiff  in  eiTor  made  of  the  certlOcate;  for, 
so  long  as  the  plaintiff  in  error  did  not  injure 
•or  impair  tl>e  rij^kts  of  tiie  slioe  company  in 
4tie8tock  or  oei'tificute,  lie  iniglit  pledge  his  in- 
•terest  in  tiie  ftime,  wlmtever  that  might  be. 
We  cannot  presume  or  infer  from  the  evi- 
dence that  be  attempted  to  do  anything  more 
tliiin  this,  or  that  the  statutory  lien  of  the 
shoe  company  was  at  all  affected  by  the  use 
be  made  of  it.  It  is  sniu  by  the  attorney  gen- 
era) that  the  pledging  of  the  certificute  witli- 
■out  the  consent  of  the  shoe  ouaipany  whs  of 
itself  prima  facie  evidence  of  the  intent  to 
embezzle  it  under  section  4419.  If  there  was 
any  evidence  which  tenJed  to  prove  tlittt  the 
plaintiff  in  error  claimed  to  be  the  almuUite 
•owner  of  thecerti(i<«te,  or  that  he  attempted 
to  pledge  the  Interest  of  the  shoe  company 
therein,  tlie  above  section  would  apply.  But 
tliere  is  nothing  to  show  that  he  attempted  to 
<lo  more  tlmn  transfer  his  interest,  subject,  of 
course,  to  tlie  lien  of  the  slioe  cumpany.  We 
are  thei-efore  constrained  to  hold  that  there  is 
no  proof  of  an  unlawful  conversion  of  the 
oei'tificat«  with  intent  to  defniud  the  slioe 
•company,  or  injuriously  affect  its  riglits,  by 
tlie  disiMMitiun  wliich  the  plaintiff  in  error 
made  of  the  certiKvate.  Of  course,  there  must 
be  clear  and  satisfactory  evidence  of  the  com- 


mission of  the  crime  to  sustain  a  conviction. 
And  the  offense  charged  is  the  embezzlement 
of  the  certificate,  and  w«  can  only  consider 
the  evidence  relevant  to  that  issue.  As  we 
deem  this  point  fatal  to  the  conviction,  we  do 
not  Teach  the  other  errors  assigned. 

But  were  it  necessary  to  consider  them, 
we  should  feel  compelled  to  hold  that  the  evi- 
dence tliat  the  private  accounts  of  the  plain- 
tiff in  error  were  overdrawn  was  improperly 
receiveil.  -It  is  said  this  evidence  was  ad- 
missible to  explain  his  motive  or  intent  in 
pledging  the  certificate.  Bat  what  connec- 
tion iiad  his  private  uooounts  with  the  shoe 
company  or  the  combination  burnishing  ma- 
chine company  or  any  other  party  with  the 
offense  cliargeJ,  or  how  did  the  state  of  tho«e 
aeootints  tend  to  throw  liglit  on  what  w«re 
bis  motives  and  intention  in  doing  the  act 
complained  of?  We  think  the  evidence  was 
calculated  to  prejudice  the  plaintiff  in  error 
in  the  liiinds  irf  the  jnry,  and  should  have 
been  excluded.  Some  of  tlie  remarks  of  coun- 
sel on  the  part  of  the  slate  in  opening  the 
case  to  the  jury,  as  well  as  in  the  closing  ar- 
gument, were  improper,  and  should  not  have 
been  miide.  W«  do  not  stop  to  oomraent 
4rpon  them,  as  a  proper  sense  of  professional 
propriety  will  inidimte  to  cotinBel  what  we 
have  in  mind.  For  tiie  raadon  first  given 
the  judgment  of  the  municipal  court  is  re- 
versed, and  the  oavse  is  remanded  for  a  new 
trial. 


Skith  9.  Obovxs. 

(Supreme  Cmirt  of  WUocmsin.     April  85, 1889.) 

Nbw  Trial — Ixstbuctioss— Nbwi,t-Discovbrbd 
EJviDBycE. 

1.  Id  an  sotlon  bf  an  attorney  to  reeover  for 
legs.1  terrlcea  in  oartadn  extSM,  tbe  defendant  al- 
leged that  he  had  uever  emplojMd  (lie  plAiatiff,  and 
that  bis  attorney  Id  said  suits  was  one  L..aiid  that 
whatever  services  were  rendered  by  plaintiff  were 
rendered  at  the  instance  and  reqaest  of  L.  HeM, 
that  no  abuse  of  discretion  appeared  in  setting  aside 
a  verdict  for  the  defendant,  liecause  one  of  the 
reasons  assigned  was  that  the  jury  were  instructed 
that,  if  plaintiff  "looked"  to  L.  for  pa^inent,  ho 
could  not  recover,  when  tlte  exprmsioa  should  liave 
been,  "if  pluiotill  agreed  to  look  to  U,  "  eto. 

2.  In  such  action,  where  the  plaintiff's  right  to 
recover  depended  lai^ely  on  the  authority  of  L.  to 
employ  him,  and  on  tlM  trial  the  only  tisstiinoBy 
tending  directly  to  establislt  such  auibority  was 
tliiit  of  L.,  newly-discovei-ed  evidence  that  a  cer- 
luiu  persuu  heard  the  defendant  give  L.  suoh  au- 
Ihoritv  will  not  be  considered  merely  cumulatire, 
in  the  sense  that  would  make  it  an  abuse  of  dis- 
uretiuu  to  set  aside  the  verdict  on  that  ground. 

\i.  Under  lie  v.  St.  Wis.  J  as31.  providing  that  the 
time  •within  which  a  proceeding  in  an  action  may 
be  taken  may  be  enlargod  after  the  time  limited  by 
or  in  "purBuance  of  the  statute,  or  by  any  urdor  uf 
court,  has  expired, "  tlie  time  for  the  uaymuni  of 
costs  ordered  to  be  paid  on  setting  aside  a  vci-Jict 
may  be  so  extended,  although  the  time  sought  to 
be  enlarged  is  fised  by  a  rule  ol  tiie  circuit  court; 
the  rules  of  aucb«ourt  being  made  "in  pursuance 
of  tbe  statute. " 

Appeal  from  superior  court,  Milwaukee 
county. 

This  action  was  commenced  July  23, 1887, 
to  recover  95W  lor  the  iirofessional  8er\ices 
uf  the  plutntiff  as  un  uttoruey  at  law  for  the 
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defendant  upon  his  retainer,  and  at  his  re- 
quest, in  certain  suits  and  matters  mentioned. 
The  answer,  in  addition  to  a  general  denial, 
in  effect  aileged  thiit  his  Httorney  in  said 
suits  and  matters  was  one  E.  C.  Lewis;  that 
tlie  defendant  never  employed  nor  authorized 
an;  one  to  employ  the  plaintiff,  but,  on  the 
contrary,  expressly  refused  to  do  so;  that 
Thatever  services  the  plaintiff  rendered  in 
said  suits  and  matters  were  so  rendered  at 
the  instance  and  request  of  said  Lewis;  that 
before  the  coromenoement  of  this  action  the 
defendant  settled  with  and  fully  paid  the  bill 
uf  said  Lewis,  including  $150  services  ren- 
dered by  the  plaintiff.  At  the  close  of  the 
trial,  June  15, 1888.  the  jury  returned  a  ver- 
dict in  favor  of  the  defendant.  At  the  same 
term,  and  on  June  30,  1888,  the  plaintiff, 
npon  bis  own  affidavit  and  that  of  K.  C. 
Lewis,  and  upon  the  pleadings,  records,  files, 
and  all  proceedings  therein,  moved  the  court 
to  set  aside  the  verdict,  as  being  contrary  to 
the  law  and  evidence  in  the  case,  and  to 
grant  a  new  trial  on  the  grounds  of  error  in 
instructions  given  and  refused,  and  for 
newly-discovered  evidence.  July  5,  1888, 
the  court  made,  entered,  and  fll^  an  order 
therein,  setting  aside  the  verdict,  and  grant- 
ing a  new  trial,  upon  paying  to  the  defendant 
the  taxable  costs  upon  such  trial.  July  16, 
1888,  such  costs  were  taxed  at  $50.45,  and 
due  notice  thereof  given  to  the  plaintiff. 
July  20, 1888,  the  defendant  served  notice  of 
such  order  upon  the  plaintiff.  August  24, 
1888.  the  plaintiff  obtained  an  order  for  the 
defendant  to  show  cause  why  said  order 
should  not  be  so  modified  as  to  allow  said 
costs  to  abide  the  event  of  the  suit,  and  for 
general  relief.  Upon  the  hearing  of  that  mo- 
tion. September  1,  1888,  the  same  was  by 
order  entere<l  "Denied,"  with  810  costs  of 
motion,  and  the  same  wsA  on  the  same  dav 
served  on  the  plaintiff.  September  10, 1888, 
the  defendant,  upon  affidavit,  and  the  records, 
files,  and  proceedings,  obtained  an  order  for 
the  plaintiff  to  show  cause  why  judgment 
should  not  be  entered  on  the  verdict  in  favor 
of  the  defendant.  September  12,  1888,  the 
plaintiff,  upon  an  affidavit,  the  reconts,  etc., 
obtained  an  order  for  the  defendant  to  show 
cause  why  the  plaintiff's  time  for  paying 
such  taxed  costs  slionid  not  be  enlarged  and 
extended  to  November  1,  1888,  and  it  was 
therein  further  ordered  that  bo  much  of  said 
order  to  show  cause  of  September  10,  1888, 
as  stayed  proceedings  upon  the  part  of  the 
plaintiff,  be  set  aside  and  vacated.  Upon 
the  hearing  of  said  motions,  September 
15,  1888,  it  was  made  to  api>ear  that  aft- 
er the  service  of  such  motion  papers,  and 
on  September  10, 1888,  the  plaintiff  offered 
to  pay  said  taxed  costs  to  the  defendant's  at- 
torney, which  he  refused  to  receive,  but 
made  no  offer  to  pay  the  $10.  September 
29, 1888.  it  was  ordered  that  tlie  time  for  the 
payment  of  such  taxed  costs  be  extended  10 
days  from  said  last-mentioned  date,  and  in 
default  thereof  judgment  to  be  entered  for 
the  defendant;  and  it  was  therein  further 
v.42N.w.no.3— 8 


ordered  that  on  the  receipt  of  said  costs  by 
the  defendant  he  might  as  his  pleasure  place 
the  cause  on  the  calendar  for  trial  at  the 
then  present  term  of  the  court;  and  it  was 
further  ordered  that  the  motion  for  judg- 
ment on  the  part  of  the  defendant  be,  and 
the  same  was  thereby,  overruled.  There- 
upon the  defendant  appealed  from  said  or- 
der of  September  29,  1888,  and  said  order  of 
July  5,  1888,  respectively. 

Rev.  St.  Wis.  §  2831,  provide  that  th« 
time  within  which  any  proceeding  in  any  ac- 
tion may  be  taken,  except  as  otherwise  es- 
pecially provided,  may  be  enlarged  after  the 
time  limited  by  or  in  pursuance  of  the  stab- 
ute,  or  by  any  order  of  court,  has  expired. 

H.  W.  Sawyer,  for  appellant,  tfeo.  P. 
Miller,  for  respondent. 

Ci^ssooAT,  J.,  {(tfter  ttating  the  facta.) 
The  setting  aside  of  a  verdict  and  the  grant- 
ing of  a  new  trial  is  very  much  in  the  dis< 
cretion  of  the  trial  court.  This  being  so, 
the  action  of  such  court  in  such  matters  will 
not,  generally,  be  disturbed,  unless  it  ap- 
pears affirmatively  that  there  has  l)een  an 
abuse  of  such  discretion.  This  is  so  wheth- 
er such  action  is  l)ased  upon  newly-discov- 
ered  evidence,  misdirection  to  the  jury,  mis- 
conduct of  the  jury,  or  any  supposed  Injus- 
tice. Smith  V.  Champagne,  72  Wis.  480. 
40  N.  W.  Rep.  398.  and  cases  there  cited. 
The  only  exception  to  this  rule  is  when  it  af. 
firmatively  appears  upon  the  record  that  such 
at  tion  of  tlie  court  is  based  upon  a  misap- 
preliension  of  the  law.  When  that  so  ap- 
pears, then  the  error  l>e'comes  one  of  law, thus 
obviating  the  necessity  of  determining  wiieth- 
er  there  has  been  any  such  abuse  of  discre- 
tion. Mullen  V.  Reinig,  68  Wis.  410,  32  N. 
W.  Rep.  293,  and  cases  there  cited.  Here 
the  trial  court  set  aside  the  verdict  and  grant- 
ed a  new  trial  on  the  grounds  of  mi^irec- 
tion  to  the  jury  and  newly-discovered  evi- 
dence.  The  misdirection  referred  to  seems 
to  have  consisted  in  charging  the  jury,  in 
one  part  of  the  charge,  in  effect,  that  if  the 
plaintiff,  under  certain  circumstances  stated, 
"looked  to  Mr.  Lewis  for  payment  of  his  serv- 
ices, or  to  see  that  he  was  paid  therefor," 
then  that  he  could  not  recover,  whereas  the 
instruction.  It  is  claimed,  should  have  been, 
in  effect,  that  if  the  plaintiff,  under  the  cir- 
cumstances stated,  "agree^  that  he  would 
look  to  Mr.  Lewis  for  payment  for  his  serv- 
ices," then  he  could  not  recover.  The  dif- 
ference consisted  in  exonerating  the  defend- 
ant in  the  one  case  from  liability  merely  be- 
cause the  plaintiff  "looked  to  Lewis"  for  his 
pay.  and  In  the  other  becHUse  he  "agreed" 
so  to  look.  We  are  not  prepared  to  say  that 
the  jury  were  not  thereby  misled,  as  pre- 
sumed  by  the  trial  court.  Nor  are  we  pre- 
pared to  hold  that  the  newly-discovered  ev- 
idence was  merely  cumulative,  in  the  sense 
that  would  make  it  an  abuse  of  discretion  to 
set  aside  the  verdict  and  grant  a  new  trial 
upon  that  ground.  The  plaintiff's  right  to 
recover  depended  Teiy  much  upon  the  au- 
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thority  of  Mr.  Lewis  to  employ  liim.  The 
only  testimony  tending  directly  to  prove  such 
tiuthority  was  that  of  Mr.  Lewis.  The  new- 
Iv-discovered  evidence  consists  of  anotlier 
witness,  who  swears  tliat  he  was  present  and 
heaitl  the  defendant  give  Mr.  Lewis  such  au- 
thority. Tills  court  IiHs  held  that  where  the 
newly-discovered  evidence  tends  to  prove  a 
distinct  fact  not  testifled  to  at  the  trial,  al- 
tliou^h  otiier  evidence  may  have  t>een  intro- 
duced by  tlie  moving  party  tending  to  sup- 
port the  same  ground  of  claim  or  defense  to 
which  such  fact  is  pertinent,  it  is  an  abuse 
of  discretion  not  to  set  aside  the  verdict  and 
grant  a  new  trial  upon  that  ground.  Wil- 
son V.  Plank.  41  Wis.  94;  Finch  v.  Phillips, 
Id.  387.  Certainly  where,  as  here,  the  ver- 
dict is  set  aside,  and  a  new  trial  granted,  the 
newly -discovered  evidence  maybe  much  less 
distinct  and  independent  without  any  abuse 
of  such  discretion.  In  view  of  the  evidence 
being  so  evenly  balanced  on  the  question  of 
such  autliority,  the  inconsistent  statements 
iu  the  charge,  the  manifest  opinion  of  the 
trial  judge  that  the  jury  had  been  misled  and 
that  injustice  had  been  done,  and  the  broad 
discretioix  possessed  by  the  trial  courts  in 
such  matters,  we  must  hold  that  there  was 
no  abuse  of  discretion  in  setting  aside  the 
verdict  and  granting  a  new  trial.  We  have 
no  doubt  of  the  power  of  the  court  in  its  dis- 
cretion, upon  a  proper  showing  made,  to  ex. 
tend  the  time  for  the  payment  of  the  costs 
mentioned  In  the  order  of  July  5, 1888.  The 
statute  expressly  gives  such  power,  even 
"after  tlie  time  limited  by  or  in  pursuance 
of  the  statute,  or  by  any  order  of  court,  has 
expired."  Section  2831,  Kev.  St.  This 
court  l)<is  frequently  sanctioned  its  exercise. 
Whereatt  v.  Ellis,  68  Wis.  72,  31  N.  W. 
Rep.  762,  70  Wis.  207,  85  N.  W.  Rep.  314; 
Sutton  V.  Wegner,  72  Wis.  298,  39  N.  W. 
Rep.  775.  Here  the  showing  made  was,  in 
our  judgment,  sufBcient  to  authorize  the 
making  of  the  order  of  September  29,  1888. 
Coun^eI  urge  that  the  time  here  sought  to 
be  enlarged  was  fixed  by  a  rule  of  court, 
(rule  12,)  and  not  by  statute  or  order  of 
court,  and  hence  did  not  come  within  the 
section  cited.  But  the  circuit  court  rules 
were  authorized  by  and  made  "in  pursuance 
of  tlie  statute."  Section  2413.  Rev.  St. 
Hence  the  time  so  limited  was  by  virtue  of 
the  rule  made  ill  pursuance  of  the  statute 
and  by  the  order  uf  the  court.  As  indicated, 
in.  one  of  the  cases  cited  above,  it  is  the 
duty  of  the  trial  court,  sitting  as  a  court 
of  conscience  in  such  matters,  to  do  or  se- 
cure substantial  justice  between  the  parties, 
under  all  circumstances.  Whereatt  v.  Ellis, 
70  Wis.  215,  35  N.  W.  Rep.  314.  To  do 
that,  where  a  party  is  in  default,  having  a 
good  and  conscionable  defense,  thus  excused 
and  presented,  is  to  give  him  a  trial  or  hear- 
ing upon  the  merits,  upon  such  terms  and 
conditions  as  to  do  no  injustice  to  the  oppo- 
site party.  Id.  To  ojr  minds  this  is  just 
what  the  trial  court  here  sought  to  do.  It 
follows  from!  what  has  been  said  that  the  de- 


fendant's motion  for  judgment  was  properly 
denied.  The  respective  orders  of  the  superior 
court  for  Milwaukee  county  are  affirmed. 


Tttbmbuli,  «.  Township  of  Alpema. 

(Supreme  Court  of  lUeMgan.    April  24,  1889.) 
Tazahon— Rkmbdibs. 

1.  Plaintiff,  under  protest,  ^ave  the  tax  collector 
bis  nute  for  nearly  the  whole  amount  of  an  alleged 
Illegal  tax,  paying  a  small  amount  in  money,  and 
taking  the  collector's  receipt  for  the  tax,  and  no 
other  payment  was  made  before  bringing  suit  to 
recover  the  tax  as  paid  under  protest,  and  before 
rach  snlt,  alao,  the  tax-warrant  expired.  Held, 
that  plaintiff  had  no  right  of  action,  except  as  to  the 
money  payment,  and  that  it  was  Immaterial  that 
he  made  a  payment  on  the  note  after  suit  brought, 
or  that  at  the  trial  he  offered  to  allow  a  setoff  ox 
the  balance  dne  on  the  note. 

2.  Other  m9ney  paid  by  plaintiff  at  the  time  of 
giving  the  note  wiU  be  presumed  to  have  been 
paid  on  taxes  conceded  to  be  valid. 

8.  Aet  Hlch.  1885,  No.  67,  provides  that  the  high- 
way commissioner  shall  eetimate  and  report  to  the 
township  meeting,  and  the  township  meeting  shall 
determine,  the  amount  of  highway  labor  and 
money  to  be  levied  and  collected  for  the  enaaln/; 
year  for  each  surveyed  township,  bat  that,  if  the 
commissioner's  statement  is  not  presented,  the 
meetinsr  may  still  vote  the  amount  to  be  assessed. 
If  the  electors  omit  to  take  such  action,  the  town- 
ship board  may  do  so  in  each  surveyed  township. 
jBeld,  that  an  assessment  under  a  resolution  of 
the  town  meeting  is  valid,  though  the  commis- 
sioner makes  no  estimate,  and  though  the  resolu- 
tion made  no  distinction  between  the  surveyed 
townships,  bot  provided  for  a  uniform  assessment 
throughout  the  organized  township,  and  there  was 
no  action  taken  by  the  township  board. 

4.  In  an  action  to  recover  toe  amount  of  a  tax 
paid  under  protest  on  such  assessment,  it  will  not 
be  presumed  that  the  amonnt  paid  07  pl^ntUI 
was  expended  in  any  township  other  than  that  in 
which  nls  property  was  situated  and  assessed,  but 
it  will  be  presumed  that  the  township  officers  did 
their  du^  in  relation  to  tiM  manner  of  expending 
the  money;  and  under  act  1885,  No.  153, 1 89,  plain- 
tiff cannot  recover  by  simply  showing  an  irregu- 
larity which  did  hin^no  harm. 

Error  to  circuit  court,  Alpena  county; 
Kelley,  Judge. 

Action  by  James  D.  Turnbull  against  thfl  . 
township    of    Alpena.     Defendant    brings 
error. 

Shieldt  <£  MoNamara,  for  appellant. 
Frank  Emert'ik,  for  appellee. 

Long,  J.  Plaintiff  brought  this  action  of 
assumpsit  against  the  defendant  township  to 
recover  certain  moneys  claimed  to  have  beea 
paid  by  him  as  taxes  under  protest.  Th« 
tax  was  paid  February  24,  1888,  to  release 
his  property  from  a  claimed  levy  made  by 
the  treasurer  of  defendant  under  the  author- 
ity of  a  warrant  attached  to  bis  tax-roll  for 
the  year  1887.  Upon  the  trial  plaintiff 
claimed  as  one  ground  of  recovery  that  the 
personal  property,  consisting  of  pine  logs 
and  cedar  posts  and  ties,  assessed  to  him  upon 
said  roll  at  a  valuation  of  S17,000,  was  not 
legally  assessable  in  defendant  township  at 
all,  but  upon  this  point  the  court  below  held 
against  the  plaintlfF,  so  that  this  question 
does  not  become  material  in  the  present  case. 
Upon  the  evidence  in  the  case,  all  of  which 
is  returned  in  the  record,  the  court  below 
held  that  plaintiff  was  entitled  to  recover  the 
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anoant  assessed  for  highway  tax,  9201,  and 
the  school  tax ,  $353. 25,  making  an  aggregate, 
with  interest,  of  S<^70.87,  and  for  this  sum 
rerdict  and  judgment  passed  for  plaintiff. 
Defendant  brings  the  case  here  by  Writ  of 
error. 

Upon  the  trial  the  plaintiff  was  produced 
as  a  witness  in  his  own  behalf.    On  his  di- 
rect examination  he  testified  to  the  payment 
of  the  tax  to  the  township  treasurer  under 
protest.    Upon  being  cross-examined  by  de- 
fendant's counsel  he  was  asked:   "Question. 
You  paid  a  portion  of  the  tax  that  day  in 
money,  and  gave  your  note  fdr  tlie  balance, 
did  you  not?    Answer.  I  don't  know  how  I 
paid  it.    I  paid  it  satisfactorily  to  him.    I 
may  have  given  a  note  due  on  demand.    I 
don't  know.    I  may  have  told  him  he  better 
not  take  all  the  money,  and  carry  it  around 
with  him,  but  to  leave  the  money  there  un- 
til he  wanted  it.    I  may  have  fixed  it  in  that 
way,  but  whatever  I  did  was  satisfactory  to 
bim,  and  he  took  it  in  payment.    Q.  Is  it  not 
true  that  you  told  him  that  day  that  your  sit- 
uation was  such  that  you  did  not  want  to 
pay  him  the  entire  amount,  but  wanted  to 
give  your  note  for  6500,  and  that  he  took 
it?    A.  1  don't  know;  be  may  have  taken 
his  pay  in  that  way.     Q.  Is  it  not  true 
that  in  the  course  of  a  month  afterwards 
you  paid  him  two  hundred  dollars  upon  the 
note,  and  there  is  a  balance  of  three  hundred 
dollars  due  upon  it  yet?    A.  Whatever  there 
ia,  of  course,  if  there  is  anything,  due  him, 
if  you  want  to  set  it  off  In  this  case  I  am  per- 
fectly wiling  to  offset  it.    I  think  I  may 
bare  given  him  a  note  or  cheik."     Defend- 
ant's counsel  then  called  Frank  Lacomb,  who 
testified  tliat  he  was  the  treasurer  of  the  de- 
fendant township  for  the  year  1887,  and  was 
still  treasurer;  that  he  heard  the  testimony  of 
the  plaintiff  given  in  the  case.    Witness  was 
then  asked  by  defendant's  counsel:   "Ques- 
tion. I  wish  you  would  state  how  that  tax 
was   pald,-^in  what  way."    This  was  ob- 
jected to  for  the  reason  that  It  was  not  com- 
petent for  the  treasurer  to  contradict  his 
own  receipt,  which  was  then  in  evidence. 
Counsel  for  defendant  then  stated  to  the 
court:  "My  purpose  is,  and  I  propose  to 
show,  at  the  time  this  receipt  was  given  that 
the  treasurer  applied  to  Mr.  Turnbull  for  the 
paynaent  of  his  taxes;  that  Mr.  Turnbull  in 
payment  of  that  tax  gave  the  treasurer  a  note 
signed  by  himself,  and  payable  to  the  treas- 
urer individually,  for  the  sum  of  five  hun- 
dred dollars;  and  that,  as  a  matter  of  fact, 
only  three  hundred  dollars  in  money  was 
paid,  and  that  the  treasurer  still  holds  that 
note,  bearing  on  the  back  of  it  an  indorse- 
ment of  two  hundred  dollars  paid;  that  the 
balance  of  three  hundred  dollars  still  remains 
unpaid;  and  that  this  note  was  given  by  Mr. 
Turnbull  as  payment  for  this  tax."     This 
was  objected  to  by  counsel  for  plaintiff,  for 
the  reason  that  it  would  be  incompetent  for 
the  witness  to  contradict  his  own  receipt, 
and  that  the  township  is  bound  by  the  act  of 
the  treasurer  io  accepting  the  notie  or  check 


of  Mr.  Turnbull,  and  cannot  now  say  in  this 
proceeding  but  what  the  tax  has  been  satis- 
fled  by  the  action  of  their  agent  and  treas- 
urer. "By  the  Court.  1  shall  liold  that  the 
giving  of  the  receipt  and  the  settlement  of 
the  levy  and  the  tax  are  conclusive  against 
the  township."  The  witness,  Mr.  Lacomb, 
township  treasurer,  says  that  at  the  time  he 
gave  his  receipt  to  Mr.  Turnbull  he  had  not 
made  any  levy,  and  that  he  had  never,  made 
a  levy.  "I  might  have  told  him,"  says  Mr. 
Lacomb,  "that  I  was  going  to  make  a  levy, 
but  I  bad  not  seized  or  attached."  The 
phiintiff  upon  the  trial  offered  to  allow  de- 
fendant to  set  off  any  note  or  check  which 
the  defendant  or  its  treasurer  might  have  of 
plaintilT's,  but  such  set-off  was  not  accepted. 

Counsel  for  the  defendant  asked  the  court 
to  charge  the  jury  upon  tliis  part  of  the  case: 
"The  tax  having  been  actually  paid  by  the 
collector  taking  the  plaintiff's  note  therefor, 
plaintiff  cannot  recover  fur  tiie  amount  of  the 
note  not  paid."  This  the  court  refused,  but 
directed  a  verdict  for  the  amount  of  the  high- 
way and  school  taxes,  with  interest. 

The  theory  of  the  right  of  plaintiff  to  re- 
cover the  tax  is  that  a  payment  of  an  ille- 
gal tax  had  been  made  under  protest,  and 
that  such  payment  was  involuntary;  in  other 
words,  that  the  township  liad  demanded 
through  its  officer,  the  township  treasurer,  a 
tax  which  was  wholly  void,  and  which  the 
township  had  no  right  to  demand  or  have; 
and  that  the  plaintiff,  in  order  to  avoid  and 
prevent  his  property  being  seized  and  taken 
from  him  by  such  officer  for  such  void  tax, 
had  l)een  compelled  to  pay,  and  did  pay,  the 
same  under  protest.  The  defendant  offered 
to  prove  that  when  the  receipt  for  the  taxes 
was  given  by  the  treasurer,  instead  of  the 
payment  being  made  in  money,  a  note  of 
8500  was  given  by  plaintiff  to  the  treasurer. 
This  was  equivalent  to  almost  the  entire 
amount  of  the  tax  now  in  controversy;  the 
wl)ole  amount  of  taxes  in  controversy,  ex- 
clusive of  interest,  being  $544.25,  so  that 
in  fact  the  only  money  paid  upon  this  tax  at 
the  time  the  receipt  was  given  was  $44.25. 
It  is  true  other  moneys  were  paid  at  the 
same  time,  but  this  must  be  presumed  to 
have  been  intended  as  a  payment  upon  taxes 
which  are  conceded  to  be  valid.  We  think  if 
the  plaintiff  was  entitled  to  recover  at  all  in 
the  case  he  could  only  recover  the  844.25, 
with  interest  from  the  time  of  Its  payment. 
The  note  cannot  be  treated  as  a  payment  of 
this  tax.  The  treasurer  had  no  right  or  au-  , 
thority  to  take  the  note  of  the  plaintiff  in 
payment  of  his  taxes,  and  tlie  defendant 
township  could  not  be  bound  by  such  action. 
Taxes  are  due  to  the  public,  and  not  to  the 
tax  collector  individually.  Parties  in  paying 
their  taxes  are  bound  to  know  that  the  tax 
collector,  though  the  agent  of  his  township, 
has  no  authority  as  such  agent  to  accept 
anything  in  payment  of  taxes  to  the  public 
except  money,  such  orders  as  are  drawn  up- 
on him  by  the  proper  authorities,  or  orders 
that  are  properly  receivable  as  taxes.  His 
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warrant  directs  him  to  collect  from  the  per- 
Bons  named  in  the  tax-roll  the  amount  of 
taxes  chargeable  to  each  person  thereon,  and 
directs  liow  the  moneys  are  to  be  applied 
and  accounted  for  b^  him.  The  rights  and 
interests  of  the  public  are  to  be  guarded  and 
protected.  The  very  existence  of  the  gov- 
ernment might  be  endangered  if  its  public 
revennes  could  thus  be  bartered  away  by  its 
tax-gatherers.  The  giving  of  a  note  is  not 
the  payment  of  a  tax,  and  it  could  not  be 
said,  umler  the  facts  here  shown,  at  the 
time  the  protest  was  made  under  which  the 
plaintiff  claims  to  recover  as  for  an  involun- 
tary payment  of  an  invalid  tax  that  any  pay- 
ment had  been  made  beyond  the  844.25. 
The  money  must  actually  be  paid  at  the  time 
the  protest  is  made.  If  any  other  rule 
should  be  adopted,  then  the  treasurer  might 
take  the  note  of  each  person  appearing  upon 
his  tax -roll,  payable  at  a  time  beyond  the  life 
of  the  roll,  and  the  only  remedy  the  township 
would  have  would  be  an  action  upon  these 
notes,  or  to  look  to  the  bond  of  the  township 
treasurer.  The  giving  of  a  note  cannot  re- 
lieve the  party  from  his  tax,  and,  although  a 
note  Is  given,  the  public  would  have  the 
right  to  the  enforcement  of  the  collection  of 
the  tax,  by  levy  and  Siile  under  the  terms  of 
the  warrant  attached  to  the  roll,  at  any  time 
within  the  life  of  the  warrant.  The  collector 
has  no  power  to  exempt  the  party  from  its 
payment,  and  all  persons  are  bound  at  their 
peril  to  know  the  power  and  authority  of 
such  a  public  officer. 

It  appeai-s  before  this  suit  was  commenced 
the  warrant  annexed  to  this  roll  had  expired, 
and  payment  of  the  tax  could  not  be  enforced 
under  it;  at  least,  there  is  no  showing  in 
the  record  that  the  time  for  collection  of 
taxes  thereon  had  ever  been  extended.  The 
fact  that  8200  was  afterwards  paid  on  the 
note  does  not  aid  th6  plaintiff's  case,  or  that 
he  offered  on  the  trial  to  allow  the  balance 
due  on  the  note  to  be  set  off  by  the  defend- 
ant on  any  claim  which  might  be  found  his 
due.  His  right  to  recover  at  tlie  time  the 
suit  was  commenced  depended  upon  the 
facts  (1)  that  the  treasurer  was  armed 
with  a  tax-roll, .  with  proper  warrant  at- 
tached, and  demanded  the  payment  of  a  tax 
appearing  on  the  roll  as  assessed  against 
him,  and  had  levied  or  threatened  to  levy  tiie 
same  upon  his  property  unless  the  same  was 
paid;  (2)  that  be  paid  the  same  under  pro- 
test, to  relieve  his  property  from  the  levy  or 
threatened  levy;  (3)  that  the  tax  was  void, 
and  the  -township  had  no  legal  right  to 
demand  or  have  it.  These  facts  must  all 
concur  and  all  exist  at  the  time  of  the  com- 
mencement of  this  suit.  Here,  at  least,  one 
element  is  wanting.  No  payment  had  been 
made  at  the  time  he  made  his  protest,  and 
none  made  at  the  time  of  the  commencement 
of  the  suit,  except  the  844.25.  He  had  no 
right  of  action,  then,  for  the  balance,  and 
the  court  was  in  error  in  refusing  to  hear 
the  proofs  offered,  and  refusing  the  instruc- 
tion to  the  jury. 


In  Doran  y.  Phillips,  47  Mich.  229, 10  N. 
W.  Rep.  350,  it  appears  that  Phillips,  the 
sheriff  of  Genesee  county,  having  in  his 
hands  the  liquor  assessment  roll  on  which 
Doran  was  charged  with  a  liquor  tax  for 
$150,  took  from  him  a  note  of  $152.20, 
signed  Jointly  with  Hughes,  payable  four 
months  after  date,  in  payment  of  the  tax. 
This  note,  with  the  consent  of  the  village 
board,  was  accepted  from  the  parties,  and 
came  into  the  hands  of  the  village  authori- 
ties in  the  ordinary  course  from  the  county 
ofllcers,  in  lieu  of  cash.  In  a  suit  on  the  note 
in  the  name  of  Phillips  for  the  use  of  the 
villa^'O,  the  defense  of  illegality  was  set  up, 
and  it  was  held  by  this  court,  after  a  full 
argument  of  the  case  by  learned  counsel, 
that  the  arrangement  made  by  Phillips,  al- 
though with  the  concurrence  of  the  village 
authorities  to  whom  the  money  belonged 
when  collected  from  such  taxes,  was  so  far 
in  violation  of  public  policy  that  the  note 
was  void,  and  no  recovery  could  be  had.  See, 
also,  Elliott  v.  MiUer,  8  Mich.  132. 

From  the  view  we  take  of  this  case,  it  now 
becomes  necessary  to  consider  the  claims  made 
by  the  plaintiff  regarding  the  highway  and 
school  taxes.  Counsel  for  plaintiff  says  in 
his  brief,  in  reference  to  the  claim  of  irregu- 
larity of  the  highway  taxes:  "The  only  ac- 
tion taken  by  any  authority  or  body  what- 
ever, for  the  purpose  of  raising  money  for 
highway  purposes  for  the  year  in  question,, 
was  the  two  following  resolutions  passed  by 
the  electors  of  said  township  at  the  annual 
township  meeting  held  April  4,  1887,  to- wit: 
'  Resolved,  that  the  amount  of  highway  la- 
bor to  be  assessed  in  the  township  for  the  en- 
suing year  shall  be  one-half  day  upon  each 
one  hundred  dollars  valuation  for  the  present 
year.  Also  resolved,  that  a  money  tax  b& 
levied  of  fifty  cents  upon  each  one  hundred 
dollars  of  valuation,  according  to  the  assess- 
ment roll  of  the  last  preceding  year,  upon  the 
taxable  property  of  the  township  of  Alpena, 
for  highway  purposes  during  the  ensuiug 
year.'"  It  appeared  from  the  records  of  the 
defendant  township  that  the  township  board 
took  no  action  in  reference  to  raising  high- 
way taxes,  and  passed  no  resolution  in  refer- 
ence thereto;  that  the  only  action,  resolution, 
or  record  in  reference  to  highway  taxes  for 
1887  upon  the  records  of  the  defendant  is  that 
above  stated.  It  is  therefore  claimed  that 
the  only  basis  of  authority  for  the  assessment 
of  higli way  taxes  fortbat  year  was  tlie  above 
resolutions  of  the  annual  township  meeting. 
Counsel  for  the  plaintiff  says,  however,  that 
it  may  be  admitted  that,  prior  to  the  year 
1885,  the  action  taken  at  said  meeting  would 
have  been  ample  and  singularly  clear  and 
regular  to  confer  all  power  necessary  to  raise 
money  to  the  extent  voted  fur  highway  pur- 
poses. Prior  to  the  year  1885,  the  highway 
law.  c.  2,  §  14,  (1  How.  St.  §  1338, )  required : 
"All  high waylabor  and  all  money  tax  assessed 
and  collected  within  any  township  for  high- 
way purposes  shall  be  expended  within  the 
limits  of  the  surveyed  township  in  which  the- 
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same  may  be  assessed."  In  Sawyer  t. Crys- 
Ul  Falls.  56  Mich.  597.  23  N.  W.  Rep.  334. 
this  court  held  that  under  this  provision  it 
would  not  presume  in  such  a  case  that  the 
money  would  not  be  expended  in  the  town  in 
which  It  was  assessed.  Thereafter  act  No. 
57,  Pub.  Acts  1885,  was  passed,  providing 
that  the  commissioner  should  estimate  and 
report  to  the  annual  township  meeting  the 
amount  of  labor  to  be  voted  and  money  to  be 
raised  for  the  ensuing  year  in  each  surveyed 
township,  and  that  the  electors  at  such  meet- 
ing sliould  determine  the  amount  of  highway 
labor  and  money  tax  to  be  raised,  levied, 
and  collected 'iu  each  surveyed  township; 
that  in  case  the  electors  omitted  to  take  such 
action  the  township  board  might  do  the  same 
thing  in  each  surveyed  township;  that  all 
money  so  raised  should  be  so  expended  and 
so  accounted  for.  The  township  consisted 
of  and  embraced  six  fnll-Burveyed  townships 
and  two  fractional  townships.  The  electors 
followed  the  old  law,  and  made  no  distinc- 
tion by  surveyed  townships,  and  the  town- 
ship board  took  no  action.  For  these  reasons 
counsel  for  the  plaintiff  claims  the  highway 
taxes  are  void.  The  tax-receipt  and  the  tax- 
roll  show  that  Mr.  TurnbuU  was  only  called 
upon  to  p:iy,  and  only  did  pay,  one-half  day 
and  50  cents  upon  each  9100  of  valuation,  and 
there  is  nothing  in  this  record  to  show  that 
his  tax  was  not  expended  in  the  township 
where  his  property  was,  and  where  it  was 
assessed.  If  the  money  was  expended  where 
it  would  have  been  had  Mr.  Turnbull  per- 
sonally supervised  and  dictated  each  step  in 
the  tax  levy,  and  made  the  proceedings  abso- 
lutely regular  and  in  exact  accordance  with 
the  statute,  then  he  could  not  recover  this 
tax.  as  he  could  not  recover  by  simply  show- 
ing some  irregularity  which  did  him  no  harm. 
The  law  of  1885  was  substantially  complied 
with.  AH  the  property  within  the  organized 
township  of  Alpena  was  assessed  at  the  uni- 
form amount  and  rate  of  one-half  day's  work 
and  50  cents  in  money  upon  each  8100  of  valu- 
ation. This,  of  course,  did  apply  to  and  cover 
each  of  the  surveyed  townships  as  fully  as  if 
each  had  been  named.  The  disposition  of  the 
tax  was  quite  another  matter,  and  one  that 
Mr.  Turnbull  does  not  complain  of.  In  Saw- 
yer V.  Crystal  Falls.  56  Mich.  597.  23  N.  W. 
Rep.  334.  in  answer  to  an  o))jection  that  high- 
way taxes  were  invalid,  because  raised  in 
townships  having  no  roads,  while  the  law  re- 
quired all  such  taxes  to  be  expended  in  the  sur- 
veyed townships  where  they  were  levied,  it 
Wiis  said :  "  But  as  the  record  stands  tliis  point 
does  not  seem  material.  There  is  nothing  in 
the  record  to  show  that  there  were  not  roads 
in  the  towns  where  the  plaintiffs'  lands  lie; 
and,  if  there  were  not,  there  is  nothing  to 
show  any  improper  action.  •  *  *  Un- 
less it  appeal's  there  was  some  departure  from 
fair  dealing,  we  cannot  presume  it." 

The  language  of  the  tax-law  is  that  "no 
tax  assessed  upon  any  property,  or  sale  there- 
for, shall  be  held  invalid  on  account  of  any 
irregularity  in  any  assessment,    *    *    *    or 


on  account  of  any  other  irregularity,  infor- 
mality, or  omission,  or  want  of  any  matter  of 
form  or  substance  In  any  proceeding,  that 
does  not  prejudice  the  rights  of  the  person 
whose  property  is  taxed;  and  all  proceedings 
in  assessing  and  levying  taxes,  and  in  the 
sale  and  conveyance  thereof,  shall  be  pre- 
sumed to  be  legal  until  the  contrary  is  affirm- 
atively shown."  Section  89,  act  No.  153, 
Pub.  Acts  1885.  The  Laws  of  1885,  p.  56, 
8,  cited  by  counsel  for  plaintiff,  contained 
his  proviso:  "That  if  the  statement  required 
by  this  and  the  last  preceding  section  be  not 
presented  to  the  annual  township  meeting, 
such  meeting  may  vote  on  the  amount  of 
highway  labor  and  money  tax  to  be  assessed 
within  the  I'm'ts  contemplated  by  said  sec- 
tions, and  actio  i  thereon  shall  be  as  valid  for 
all  purposes  a.s  if  such  statement  had  been 
presented. "  This  proviso  is  the  same  as  in 
the  law  in  force  prior  to  this  statute  of  1885, 
and  clearly  ^ives  the  annual  township  meet- 
ing by  a  majority  of  the  electors  present  and 
voting  the  power  to  determine  the  amount  of 
highway  labor  to  be  assessed  in  each  of  said 
surveyed  townships  within  the  Ijmit  of  sub- 
division 4  of  section  2, —  that  is,  one-half 
day's  labor  upon  each  8100  valuation;  and 
also  to  determine  the  amount  of  money  tax 
to  be  assessed  within  the  limit  prescribed  by 
subdivision  5  of  said  section  2, — that  is,  the 
sum  of  50  cents  upon  each  8100  of  valuation; 
and  the  sums  may  be  voted  by  the  electors  at 
said  meeting,  though  the  commissioner  of 
highways  has  entirely  failed  to  make  a  re- 
port as  provided  in  section  2  of  the  act,  and 
the  township  board  have  failed  to  lay  such 
statement  before  the  township  meeting.  Seo-  ' 
tion  4  of  the  act  makes  provision  for  this  tax 
if  the  electors  neglect  or  refuse  to  vote 
the  amount.  The  highway  commissioner  in 
such  case,  by  section  4,  is  empowered  to  as- 
sess one-half  day's  labor  upon  esich  8100  val- 
uation, and  the  township  board,  upon  such 
neglect  or  refusal  of  the  tK>wn8lilp  meeting  to 
vote  the  money  tax,  may  order  such  sum 
levied  as  they  may  deem  necessary  in  each 
surveyed  township.  We  think  the  action  of 
the  township  meeting,  by  the  resolution 
adopted  there,  was  a  sufficient  authorization 
for  the  raising  of  these  moneys.  There  Is  no 
evidence  in  the  case  showing  that  the  moneys 
raised  in  each  surveyed  township  were  not 
expended  therein  just  as  the  statute  requires, 
and  we  must  presume  that  the  township  of- 
ficers did  their  duty  In  that  regard.  This 
highway  tax  for  which  recovery  was  directed 
by  tlie  court  below  amounts  to  the  sum  8201. 
Under  the  circumstance  shown  here,  there  is 
no  such  Irregularity  as  would  entitle  the 
plaintiff  to  recover  for  the  highway  tax.  This 
would  more  than  wine  out  the  844.25  mon- 
eys paid  by  the  plaintiff  to  the  township 
treasurer  under  protest,  for  what  is  claimed 
on  an  invalid  tax.  This  being  so,  the  plain- 
tiff had  no  right  of  recovery  for  any  amount, 
and  we  need  not  discuss  tbe  question  of  the 
school  taxes  raised  by  plaintiff's  counsel  In 
bis  brief.  The  verdict  and  judgment  of  th« 
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court  below  must  be  reversed  and  set  aside, 
and  judgment  entered  in  this  court  for  de- 
fendant for  costs  of  botti  courts. 

SuERWOOD.  C.  J.,  and  Ciiamflin,  J.,  did 
not  sit.    The  otiier  justices  concurred. 


SuVTHWELL  V.  City  or  Detroit. 

{Supreme  Court  of  Michigan.    April  19,  1889.) 

MnsiciPAL  Corporations— Nbolioknce. 

1.  How.  St  Miota.  i  1445,  Imposing  on  munici- 
palities the  duty  of  keeping  streets  "which  are 
open  to  public  travel"  iu  good  repair,  must  be  con- 
strued, as  to  streets  in  the  city  of  Detroit,  with 
reference  to  the  provision  of  the  charter  of  that 
city  empowering  the  common  council  to  grade 
and  pave  streets,  and  must  not  be  construed  to 
nullliy  such  provision ;  but  that  portion  of  a  street 
which  is  being  graded  or  paved  must  be  closed  to 
public  travel  In  order  to  suspend  the  duty  to  re- 
pair, and,  unless  it  is  so  dosed,  the  duty  to  repair, 
and  liability  for  injuries  caused  by  the  unsafe  con- 
dition of  the  street,  remain. 

2.  The  duty  to  repair,  and  liability  for  Injuries 
resulting  from  failure  to  repair,  being  Imposed  on 
the  city ItaeU  1^  statute,  (How.  8t.  Mich,  ii  1442, 
1445,)8uch  duty  and  liability  continue  as  to  a  street 
which  Is  being  paved,  and  which  remains  open  to 
public  travel,  though  the  paving  is  being  done  by 
•n  independent  contractor,  as  expressly  required 
by  charter,  the  oity  having  power  to  exact  Indem- 
nity from  liability  for  the  contractor's  negligence, 
and  to  reserve  supervision,  and  the  right  to  supply 
deficiencies  at  his  expense. 

Campbell,  J.,  dissenting. 

Error  to  circuit  court,  Wayne  county; 
Bkevoort,  Judge. 

Action  by  Bhoda  Soutliwell  against  the 
city  of  Detroit.     Plaintiff  brings  error. 

Steioait  c§  Oalioway,  for  appellant.  Jo7m 
W.  McOratfi  and  Fred  H.  Warren,  for  ap- 
pellee. 

Chahplin.  J.  In  the  stiminei'  of  1886  the 
city  of  Detroit,  by  its  board  of  public  works, 
entered  into  a  contract  with  the  Talbot  Pav- 
ing Company  to  grade  and  pave  Fourth 
avenue,  from  the  north  ctirl)-line  of  Fulton 
street  to  the  south  curb  of  Forest  avenue. 
The  paving  company  wera  to  provide,  at 
their  own  cost  and  expense,  all  of  the  mxte- 
rials  and  labor,  and  do  and  complete  the  job 
according  to  certain  specifications  particularly 
set  fortli  in  the  contract,  for  whicli  they  were 
to  receive  $1.17  for  each  square  yard  con- 
tained in  the  work,  and  all  worl<  and  mate- 
rials necessary  to  complete  the  s»me.  They 
were  to  commence  tlie  job  on  or  before  the 
2d  day  of  August,  1886,  and  complete  the 
same  on  or  before  the  11th  day  of  October, 
following.  The  contractors  agreed  "to  erect 
and  maintain  a  good  and  sufficient  fence, 
railing,  or  barrier  around  any  and  all  exca- 
vations necessary  for  such  work,  in  such 
manner  as  to  prevent  accidents;  to  place 
upon  said  railing,  fence,  or  barrier  at  twi- 
light, on  each  day.  suitable  and  sufficient 
colored  liglits,  and  keep  them  burning  dur- 
ing the  night;  and,  further,  to  pay  to,  in- 
demnify, and  save  the  city  harmless  against 
all  loss  and  damage  which  may  he  occasioned 
or  arise  by  reason  of  any  negligence  or  care- 


lessness on  their  part  in  doing  such  work." 
By  another  clause  in  the  contract  they  agreed 
"to  carry  on  the  work  at  such  points  as  the 
tK>ard  of  public  works  shall  from  time  to  time 
direct."  Also,  "that  they  will  not  employ 
unfaithful  or  incompetent  workmen  or  over- 
seers, or  disorderly  persons,  and  will  imme- 
diately discharge  any  person  In  their  employ 
who  is  declared  to  be  so,  and  whenever  di- 
rected by  said  board;  and,  further,  that  they 
will  personally  perform  the  several  stipula- 
tions of  the  contract,  or  by  workmen  under 
their  immediate  superintendence,  and  not  by 
a  subcontractor. "  The  board  had  the  right 
under  the  contract  to  reject  material  which 
it  consideri-d  not  in  acconiance  with  the  con- 
tract, and  also  to  diminish  the  quantity  of 
work  at  street  crossings  without  vitiating  the 
contract.  It  was  mutually  agreed  that  the 
common  council  should  cause  a  special  assess- 
ment to  be  levied  upon  the  abutting  lots  to 
pay  the  contractor  for  all  the  work  done  and 
materials  furnished,  and  the  party  of  the  first 
part  agreed  to  pay  over  to  the  contractors  the 
avails  of  the  special  assessment,  and  it  wus 
expressly  agreed  that  the  city  of  Detroit 
should  not  be  liable  for  any  part  or  portion 
of  said  special  assessment  until  the  same 
should  be  actually  paid  into  the  trettsury  of 
the  city.  The  charter  of  the  city  of  Detroit 
empowers  the  common  council  to  grade  and 
pave  the  streets  and  avenues  in  the  city. 
Local  Acts  1888;  act  No.  326.  c.  7,  §  33. 
It  also  provides  that  "no  contract  for  the 
grading  and  paving  of  a  street  at  a  cost  ex- 
ceeding two  hundred  dollars  shall  be  entered 
into,  except  to  and  witii  the  lowest  res^wn- 
sible  bidder."  Act  No.  326,  c.  11,  §  9.  And 
section  8  of  the  same  chapter  provides  that 
"no  such  work,  supplies,  and  materials  shall 
be  iiaid  for,  or  contracted  to  be  paid  for,  ex- 
cept out  of  the  proceeds  of  the  lax,  or  the 
assessment"  levied  to  defray  the  expense 
thereof. 

The  Talbot  Paving  Company  entered  upon 
the  prosecution  of  the  work  under  their  con- 
tract, and  in  carrying  it  forward  removed 
the  earth  to  prepare  the  foundation  for  the 
paving.  The  excavation  extended  entirely 
across  the  street,  and  was  about  two  feet 
deep.  On  the  night  of  August  27th  it  was 
left  without  any  barriers  to  prevent  i^rsons 
traveling  along  Fourth  street  from  driving 
into  the  excavation,  or  lights  to  warn  them 
of  danger.  About  nine  o'clock  in  the  even- 
ing  of  that  day  plaintiff  was  riding  with 
her  husband  in  a  buggy,  drawn  by  a  horse, 
along  Fourth  street.  It  was  dark,  and  as 
he  was  driving  with  due  care  they  were  pre- 
cipitated into  the  excavation,  the  horse  was 
thrown  down,  the  buggy  overturned,  and 
plaintiff  was  thrown  upon  the  ground,  and 
severely  injured.  She  brought  this  action 
against  the  city  of  Detroit  to  recover  her 
damages. 

The  plaintiff  liases  her  riglit  of  action  up- 
on the  following  proposition,  namely:  "The 
city,  being  by  statute  required  to  keep  the 
streets  in  repair,  and  being  liable  in  damages 
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to  any  one  injured,  is  thereby  cbaraed  with 
the  daty  of  repairing  the  atrei-ts.  It  cannot 
tear  up  the  streets  through  its  agent  or  con- 
tractor without  taking  precautions  to  save 
the  public  from  injury  which  would  natural- 
ly follow  from  so  tearing  up  tlie  streets."  It 
was  held  in  Detroit  v.  lilackeby,  21  Mich.  84, 
that  the  city  of  Detroit  was  not  liable,  in  its 
corporate  capacity  for  the  negligent  acta  of 
its  officers,  which  constituted  non-feasance 
only.  Since  the  decision  in  that  casetlie  leg- 
islature has  passed  an  ai  t  laying  a  duty  upon 
municipalities  to  keep  the  streets  under  their 
control  in  repair.  Section  4  of  tliis  act  reads: 
"It  is  hereby  made  the  duty  of  townsliips, 
villages,  cities,  or  corporations  to  keep  in 
good  repair,  so  that  they  shall  be  safe  and 
convenient  for  public  travel  at  all  limes,  all 
public  highways,  streets,  bridges,  cross- 
walks, and  culverts  that  are  within  their  ju- 
risdiction, and  under  their  care  and  control, 
and  which  are  open  to  public  travel."  How. 
St.  §  1445.  Anutlier  section  provides  "that 
any  person  or  persons  sustaining  bodily  in- 
jury upon  any  of  the  public  highways  or 
streets  in  this  state,  by  resison  of  neglect  to 
keep  such  public  highways  or  streets  *■  *  * 
in  good  repair,  and  in  a  condition  reiisonably 
safe  and  fit  for  travel,  by  the  township,  vil- 
lage, city,  or  corporation  whose  corporate  au- 
thority extends  over  such  public  highway, 
street,  ♦  *  •  and  whose  duty  It  is  to 
keep  the  same  in  good  repair,  such  township, 
village,  city,  or  corporation  shall  be  liable  to, 
and  stiall  pay  to,  the  person  or  persons  so  in> 
jured  or  disabled  just  damages,  to  be  recov- 
ered in  an  action  of  trespass  on  the  case  be- 
fore any  ecu rl  of  compete ut  j  urisdiction. "  Id . 
§  1442.  The  statute  creating  the  duty  to 
keep  streets  in  good  repair,  and  fit  for  public 
travel,  must  be  construed  witli  reference  to 
the  authority  conferred  upon  the  city  of  De- 
troit to  grade  and  pave  its  streets.  It  must 
not  be  so  construed  as  to  nullify  the  power 
given  by  the  charter.  The  duty  to  keep  the 
streets  in  repair,  and  the  exercise  of  the  pow> 
er  to  dig  up  the  streets  and  grade,  or  put  in 
sewers  or  water-mains,  cannot  both  exist  at 
the  same  time  with  respect  to  streets  so  torn 
up.  How  can  a  street  be  kept  in  repair  and 
fit  for  public  travel  while  it  is  being  graded 
and  paved  its  full  width  ?  It  cannot  be.  It 
is  athiurd  to  say  that  the  statute,  while  giv- 
ing the  city  full  authority  to  grade  and  pave 
the  streets,  at  the  same  time  imposed  a  lia- 
bility upon  it  for  the  street  being  out  of  re- 
pair while  the  power  was  being  lawfully  ex- 
ercised. Wlien  the  street  is  thus  rendei'ed 
unfit  for  public  travel,  by  the  exercise  of  the 
power  conferred  by  statute,  is  the  duty  to 
keep  the  street  fit  for  travel  suspended  for 
the  time  being?  Williams  v.  Tripp,  11  B.  I. 
447.  "The  city  has  both  the  duty  to  perform 
and  the  power  to  exercise,  and  if  it  exercises 
the  power  it  is  bound  to  exercise  it  so  as  not 
unnecessarily  to  circumscribe  or  suspend  the 
duty, "  says  Mr.  Cliief  J  ustice  Durfee  in  the 
case  above  cited.  The  purpose  of  imposing 
the  duly  was  to  protect  the  public  against 


the  negligence  of  municipal  and  quasi  mu- 
nicipal corporations,  and  other  corporations 
to  whom  the  legislature  had  confided  the  care 
and  control  of  highways  and  streets.  In 
what  manner  then  shall  the  city  exercise  the 
power  so  as  not  necessarily  to  suspend  or  cir- 
cumscribe the  duty?  Tlie  answer  is  plain. 
By  closing  to  public  travel  that  portion  of 
the  streft  which  is  rendered  unfit  or  unsafe 
by  the  exercise  of  the  power.  The  city, 
through  the  corporate  authorities,  has  fall 
control  over  the  streets.  It  has  the  riglit  to 
exclude  public  travel  from  that  portion  of  the 
street  which  is  being  graded  and  paved;  and 
such  exclusion  is  not  only  proper,  but  usual, 
not  only  for  the  protection  of  the  public,  but 
of  the  improvement  which  is  being  made. 
The  statute  only  imposes  the  duty  as  to  streets 
"which  are  open  to  public  tiavel."  So  long, 
therefore,  as  the  city  permits  the  street  to  re- 
roain  open  to  public  travel,  so  long  the  duty 
and  consequent  liability  remain. 

It  follows  from  what  has  been  said  that  It 
is  not  the  exercise  of  the  {>ower  to  improve 
or  repair  streets  alone  which  suspends  the 
duty,  but  the  exercise  of  the  power  to  im- 
prove and  repair,  and  the  power  to  exclude 
public  travel  therefrom.  The  exercise  of 
these  conjointly  suspends  the  duty.  It  may 
be  necessary  while  repairs  are  being  made 
upon  a  highway  or  bridge  in  the  country  to 
exclude  public  travel  from  that  portion  until 
it  is  rendered  safe  and  fit  for  public  travel, 
and  no  one  doubts  the  right  and  duly  of 
officials  to  do  so.  The  power  to  Improve  and 
repair,  and  the  power  to  exclude,  are  to  be 
exercised  so  far  as  may  be  commensurate 
with  the  necessity  of  the  case.  In  one  case 
the  public  may  be  excluded  from  a  portion  of 
the  street,  and  in  another  the  entire  width. 
In  the  case  at  bar  the  street  was  being  grad- 
ed and- paved  the  full  width  of  the  traveled 
way.  To  suspend  the  duty  the  public  should 
ha\e  been  excluded,  by  the  erection  of  suffi- 
cient barriers,  from  the  whole  street  to  the 
point  where  the  improvement  had  progressed. 
This  the  city  neglected  to  do,  but  left  the 
street  open  to  the  public  travel  in  its  unfit 
and  unsafe  state.  The  result  was  the  injury 
to  the  plaintiff. 

It  is  also  said  that  there  was  no  duty  rest- 
ing upon  the  city  in  this  case,  because  the 
charter  required  the  contract  to  be  let  to  the 
lowest  bidder;  that  the  city  was  obliged  to 
contract,  and  that  the  neglect  cliarged  was 
the  contractor's  neglect,  and  not  that  of  the 
city.  If  this  be  so,  then  in  no  case  can  the 
city  of  Detroit  be  made  liable  where  the  ex- 
pense exceeds  $200,  for  the  charter  requires 
contracts  in  all  such  cases.  The  fact  that 
the  charter  requires  a  contract  furnishes  no 
sufficient  reason  for  a  release  from  duty  or 
liability,  because  the  city  has  the  power  to 
exact  indemnity  from  the  contractor  against 
liability  from  his  negligence,  and  the  power 
to  reserve  supervision,  and  the  right  to  sup- 
ply deficiencies  in  his  undertakings,  at  his 
expense.  It  must,  however,  be  a  sufficient 
answer  to  this  position  that  the  duty  imposed 
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Is  a  statutory  duty,  which  the  city  itself  is 
required  to  perforin.  lu  such  cases  the  duty 
continues,  although  the  person  upon  whom 
the  duty  is  imposed  enters  into  an  engage- 
ment wltli  an  independent  contractor  through 
wliose  fault  the  injury  occurs.  Detroit  v. 
Corey,  9  Mich.  165;  Darmstaetter  v.  Moyna- 
han.  27  Mich.  188;  Iron  Co.  v.  Ericlcson,  39 
Mich.  498;  Mc Williams  v.  Mills  Co.,  31 
Mich.  274;  Railroad  Co.  v.  Austin.  21  Mich. 
S90;  Improvement  Co.  t.  Ives,  30  Mich.  448; 
Palmer  v.  Lincoln,  5  Neb.  136;  Williams  v. 
Tripp,  11  R.  I.  447.  The  city  cannot  shift 
the  burden  upon  the  contractor,  or  rid  itself 
of  the  duty;  for,  in  whatever  way  the  work 
is  done,  the  city  must  still  see  that  the  streets 
which  are  open  to  public  travel  are  in  a  con- 
dition reasonably  safe  and  fit  for  travel. 
Williams  v.  Tripp,  supra.  The  question  of 
the  liability  of  the  city,  or  a  person  who  has 
entered  into  a  contract  with  another  to  do  a 
lawful  thing  in  a  lawful  manner,  reserving 
no  control  over  men  or  materials,  or  the 
manner  of  performance,  otherwise  than  to 
see  tliat  it  is  performed  according  to  the  con- 
tract, for  the  negligent  acts  or  omissions  of 
the  contractor  or  his  servants,  has  been  a  sub- 
ject of  much  contention,  and  concerning 
which  many  learned  jurists  differ  in  opinion. 
It  is  needless  in  this  case  to  retliresh  the  old 
straw,  for  the  authorities  are  pretty  much 
agreed  that,  where  the  statute  imposes  a 
duty  and  consequent  liability  for  neglect,  "it 
rests  primarily,  as  respects  the  public,  upon 
the  corporation,  and  the  obligation  to  dis- 
charge this  duty  cannot  l>e  evaded,  suspend- 
ed, or  cast  upon  othersby  anyactof  itsown." 
2  Dill.  Mun.  Corp.  §  1027,  and  cases  cited  in 
notes.    See,  also,  cases  above  cited. 

This  judgment  sitould  be  reversed,  and  a 
new  trial  ordered. 

Sherwood,  G.  J.,  and  Lono,  J.,  concur. 

Morse,  J.  The  plaintiff  in  this  case  was 
riding  down  Fourth  avenue,  in  the  city  of 
Detroit,  after  daric,  on  the  27th  day  of  Au- 
gust, 1886.  The  street  was  being  paved,  and 
for  that  purpose  it  liad  been  dug  up  for  a 
distance  of  about  two  blocks.  There  were 
no  lights  or  barriers  to  indicate  to  the  travel- 
ing public  where  this  excavation  began.  By 
reason  of  such  want  of  lights  or  barriers  tlie 
plaintiff  drove  lier  buggy  into  the  excava- 
tion, and  it  was  overturned.  By  the  acci- 
dent she  was  injured,  and  sues  the  city  for 
damages. 

The  paving  was  being  done  by  the  Talbot 
Paving  Company,  under  a  contract  with  the 
city.  The  contract  provided,  among  other 
things,  that  the  said  paving  company  should 
"erect  and  maintain  a  good  and  sufScient 
fence,  railing,  or  barrier  around  any  and  all 
excavations  necessary  for  said  work  in  such 
a  manner  as  to  prevent  accidents;  to  place 
upon  such  railing,  fence,  or  barrier  at  twi- 
light, on  each  day,  suitable  and  su£Bclent  col- 
ored ligiits,  and  keep  them  burning  during 
the  night;  and,  furtiiei,  to  pay  to,  indemnify, 
and  save  the  city  harmless  against  all  loss 


and  damage  which  maybe  occasioned  or  arise 
by  reason  of  any  negligence  or  carelessness 
on  their  part  in  doing  such  work;  to  do  all 
work  in  a  thorough  and  workman-like  man- 
ner, and  conform  in  every  particular  to  the 
plans,  speciflcations,  and  directions  of  the 
board  of  public  works;  •  •  •  to  carry 
on  the  work  at  such  points  as  the  board  of 
public  works  shall  from  time  to  time  direct; 
*  *  *  that  they  will  not  employ  unfaith- 
ful or  incompetent  workmen  or  overseers,  or 
disorderly  persons,  and  that  they  will  Immedi- 
ately discharge  any  pei-son  in  their  employ 
who  is  declared  to  be  so,  and  whenever  di- 
rected by  said  board."  The  paving  company 
were  required  to  and  did  give  bond  to  fulfill 
their  contract,  and  save  the  city  harmless 
from  damage  caused  by  their  failure  to  per- 
form said  contract,  or  any  of  its  require- 
ments. The  record  fails  to  show  when  the 
excavation  was  made,  or  how  long  the  street 
had  been  torn  up.  There  was  no  showing 
as  to  the  condition  of  this  street  at  any  other 
time  than  the  night  in  question,  and  no  evi- 
dence was  introduced  showing  notice  to  the 
city,  except  the  contract  for  the  paving,  and 
tlie  fact  that  at  the  time  of  the  accident  the 
entire  street  had  been  dug  up  for  about  two 
blocks.  Under  this  state  of  facts  the  circuit 
judge  directed  verdict  and  judgment  in  favor 
of  the  defendant. 

The  counsel  for  plaintiff  claims  that  the 
city,  being  required  by  statute  to  keep  the 
streets  in  repair,  and  fit  and  safe  for  travel, 
and  being  liable  in  damages  to  any  one  in- 
jured by  its  neglect  so  to  do,  is  tliereby 
charged  with  the  duty  of  repairing  its  streets, 
and  that  it  cannot  tear  up  the  streets,  through 
its  agent,  the  contractor,  without  taking  pre- 
caution to  save  the  public  from  injury  which 
would  naturally  follow  frolu  such  tearing  up 
of  the  street.  The  defendant's  counsel  main- 
tains that  tlie  Talbot  Paving  Company  was 
an  independent  contractor,  and  not  an  agent 
of  the  city  in  doing  the  work;  citing  Detroit 
V.  Paving  Co.,  38  Mich.  358. 

Tim  contract  between  the  city  and  the  pav- 
ing company  is  set  out  in  the  record,  and 
under  it  we  are  of  the  opinion  that  the  com- 
pany cannot  be  considered  in  any  other  light 
than  tliat  of  an  independent  contractor,  as 
claimed  by  defendant.  The  paving  company 
received  pay  for  the  work  and  materials 
which  they  furnished.  The  clause  in  the 
contract  which  provides  that  tliey  shall  carry 
on  the  work  at  such  point  as  tiie  board  of 
public  works  shall  from  time  to  time  direct, 
or  the  fact  that  such  board  could  diminish 
the  quantity  of  the  work  during  its  progress 
at  street  crossings  without  vitiating  the  con- 
tract, does  not  cliange  the  relation  of  the  par- 
ties in  this  respect.  The  board  is  given  no 
control  over  the  contractor  or  its  workmen 
as  to  the  manner  of  performing  the  contract. 
It  is  such  control  that  furnishes  the  groun  I 
for  holding  the  master  or  principal  liable  for 
the  acts  of  the  servant  or  agent.  Samuelson 
V.  Mining  Co.,  49  Mich.  164.  13  N.  W.  Rep. 
499;  Blake  v.  Ferris,  5  N.  Y.  48;  Kelly  v. 
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Mayor,  etc,  11  If.  T.  432;  Slater  v.  Merse- 
reau,  64  N.  Y.  138;  aty  of  Erie  t.  Caulklns, 
85  Fa.  St.  247;  Clark's  Adm'x  v.  Railroad 
Co.,  36  Mo.  202;  Eaton  v.  Railway  Co.,  59 
Me.  520.  It  cannot  be  auccussfolly  main- 
tained that  the  paving  company  was  either 
the  servant  or  agent  of  the  city.  It  Is  true 
that  the  contract  provides  that  the  company 
will  not  employ  unfaitliful  or  incompetent 
workmen  or  overseers,  or  disorderly  persons, 
and  that  it  will  immediately  discliarge  any 
person  in  their  employ  who  is  declared  to  be 
so,  and  whenever  directed  by  said  board. 
But  this  clause  does  not  alter  the  situation. 
It  does  not  give  the  city  such  general  control 
over  the  work  as  to  make  it  answerable  for 
the  neglect  of  the  paving  company  or  its  em- 
ployt  s.  The  city  does  not  become  the  mas- 
ter. It  has  no  general  power  over  the  men 
employed  by  the  contractor.  The  contract  is 
that  it  shall  dismiss  from  its  employment  un- 
faitliful or  incompetent  workmen.  Thus  the 
fact  of  the  superior  and  independent  control 
of  the  paving  company  over  the  workmen  is 
recognized,  for,  if  the  city  retained  this 
power,  why  contract  with  the  contractor  for 
the  doing  of  that  which  it  could,  at  any  time, 
do  itself?  See  City  of  Erie  v  Caulkins,  85 
Pa.  St.  247.  It  follows  therefore  that  the 
city  cannot  be  held  liable  for  this  injury  to 
plaintiff  upon  the  principles  growing  out  of 
the  relation  of  principal  and  agent  or  master 
and  servant. 

But  it  is  claimed  that,  by  the  statutes  of 
this  state,  it  is  made  the  duty  of  the  city  to 
keep  its  streets  in  repair,  and  in  a  reasonably 
safe  and  fit  condition  for  travel,  and  that,  in- 
dependently of  any  liability  growing  out  of 
the  relations  heretofore  discussed,  the  stat- 
ute is  imperative  that  the  portion  of  the 
street  not  under  the  control  of  the  contract- 
ors should  have  been  so  separated  from  the 
place  where  the  work  was  being  done  by  bar- 
riers, lights,  or  other  guards,  that  travelers 
upon  the  street  would  have  been  sufficiently 
warned  agninst  driving  into  the  excavation 
made  by  the  contractor;  that  the  street,  or 
that  portion  of  it  upon  whicli  travel  wai  per- 
mitted and  invited,  cannot  be  said  to  have 
been  reasonably  safe  and  lit  for  travel  with- 
out siicli  barriers,  lights,  or  other  guards; 
that  it  was  the  duty  of  the  city  to  guard  the 
point  where  the  excavation  of  the  contractor 
began,  or  to  see  that  it  was  guarded,  and, 
failing  in  this  duty,  it  is  liable  for  the  damage 
done  to  plaintiff;  that,  being  ciiarged  by  pos- 
itive law  with  this  duty,  it  could  not  relieve 
itself  by  thid  contract,  or  any  other,  of  such 
duty  In  the  care  and  control  of  its  streets, 
and  avoid  its  liability  to  third  persons  tor  in- 
jury or  death  resulting  from  a  breach  of  its 
duty  in  the  care  and  control  of  its  streets. 
AVe  are  cited  to  the  following  cases  to  sustain 
this  view  of  the  case:  City  of  Logansport  v. 
Dick,  70  Ind.  65;  Chicago  v.  Hobbins,  2 
Black.  418;  Milwaukee  v.  Davis,  6  Wis.  377; 
Klatt  V.  Milwaukee,  63  Wis.  196,  10  N.  W. 
Rep.  162;  Adams  v.  City  of  Oshkosh,  36  N. 
W.  Bep.  614. 


I  am  satisfied  that  this  claim  of  the  plain- 
tiff's cou  nsel  is  correct.  Dillon  on  Municipal 
Corporations  states  the  rule  as  follows: 
"Whether  the  duty  of  maintaining  the  streets 
in  a  safe  condition  for  public  travel  and  use 
is  specially  imposed  by  statute,  it  rests  pri- 
marily, as  respects  the  public,  upon  the  cor- 
poration, and  the  obligation  to  discharge  this 
duty  cannot  be  evaded,  suspended,  or  cast 
upon  otiiers  by  any  act  of  its  own.  Wliere 
a  dangerous  excavation  is  made,  and  negli- 
gently left  open,  without  proper  lights, 
guards,  or  covering  in  a  traveled  street  or 
sidewalk  by  the  contractor  under  the  corpo- 
ration for  building  a  sewer  or  other  improve- 
ment, the  corporation  is  liable  to  a  person 
injured  thereby,  although  it  may  have  had 
no  immediate  control  over  the  workmen,  and 
bad  even  stipulated  in  the  contract  that 
proper  precautions  should  be  taken  by  the 
contractor  for  the  protection  of  the  public, 
and  making  him  liable  for  accidents  occa- 
sioned by  his  neglect."  2  Dill.  Mun.  Corp. 
(3d  Ed. )  §§  1027, 1030.  See,  also,  cases  cited 
in  note. 

The  work  to  be  done  under  the  contract  in 
the  case  before  us  was  necessarily  dangerous 
to  persons  upon  the  street  in  the  niglit-time, 
unless  properly  guarded  and  protected.  This 
was  recognized  by  the  city  in  its  contract, 
and  it  required  the  paving  company  to  guard 
the  excavation,  and  to  indemnify  and  save 
the  city  harmless  against  all  loss  and  damage 
occasioned  by  the  neglect  of  the  contractor 
or  its  employes.  The  city  was  not  liable  be- 
cause of  any  relation  of  master  and  servant, 
or  principal  and  agent,  with  the  paving  com- 
pany, but  the  case  comes  clearly,  in  my  opin- 
ion, within  the  rule  as  laid  down  by  Dillon. 
Under  the  law  of  this  state,  the  duty  of  keep- 
ing this  street  in  a  reasonably  safe  and  fit 
condition  for  travel  devolved  upon  the  city, 
and  by  no  act  of  its  own,  by  contract  or  oth- 
erwise, could  it  escape  that  duty,  or  shift  it 
upon  some  one  else.  To  permit  it  to  do  so, 
and  leave  persons  injured  to  seek  redress 
from  irresponsible  parties,  would  defeat  the 
plain  intent  and  purpose  of  the  legislature  in 
the  framing  of  the  statute.  King  v.  Cleve- 
land, 28  Fed.  Rep.  835;  Grant  v.  Stillwater, 
28  N.  W.  Rep.  660;  Indianapolis  v.  Dou- 
herty,  11  Cent.  Law  J.  516;  Grove  v.  Ft. 
Wayne,  45  Ind.  429;  CenterviUe  v.  Woods, 
57  Ind.  192;  Logansport  v.  Dick,  70  Ind.  65; 
Chicago  V.  Robbins,  2  Black,  418;  City  at 
Milwaukee  v.  Davis,  6  Wis.  877;  Adams  v. 
Oshkosh,  38  N.  W.  Rep.  614;  Fowler  v. 
Strawberry  Hill,  (Iowa,)  38  N.  W,  Rep.  521. 

The  question  next  arises,  what  notice  must 
the  city  have  of  this  want  of  barriers  or 
lights  or  other  guards  to  warn  the  people  of 
the  condition  of  the  street?  If  the  city  had 
been  doing  this  work  by  its  own  olflcers,  there 
would  be  no  necessity  for  proof  of  actual  no- 
tice, or  of  a  lapse  of  time  to  dispense  with 
proof  of  actual  notice.  In  such  case  it  would 
be  sufficient  to  prove  the  tearing  up  of  the 
street  by  the  city,  and  the  want  of  guards 
to  prevent  accident.    But  in  this  case  the 
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city  had  contracted  wltli  the  paving  company 
that  the  work  should  be  securely  guarded. 
It  was  only  bound  to  ordinary  care  and  pru- 
dence. I  think  at  the  beginning  of  tlie  ex- 
cavation the  city  would  have  a  right  to  ex- 
pect that  the  paving  company  would  fulllll 
its  agreement,  and  suflSciently  protect  the 
street.  The  city  would  have  a  right  to  sup- 
pose that  the  barriers  provided  by  contract 
would  be  erected  and  maintained.  King  v. 
City  of  Cleveland,  28  Fetl,  Rep.  838.  If, 
however,  the  city  permitted  the  contractors 
to  go  on  with  their  work  without  such  barri- 
ers or  guards  for  any  gre.it  length  of  time, 
the  law  would  imply  a  notice  to  the  city  that 
the  contract  was  not  bein<;  performed  in  this 
respect,  and  that  the  street  was  in  a  danger- 
ous condition,  and  if  such  barriers  were  not 
maintained,  or  guanis  or  lights  kept,  to  warn 
people  of  such  dangerous  condition  for  such 
a  period  of  time  that  the  oflicei'S  of  the  city, 
in  the  exercise  of  ordinary  care  and  diligence, 
ought  to  have  known  it,  the  city  would  be 
liable  for  damages  resulting  from  the  negli- 
gence of  the  contractors. 

The  circuit  judge,  as  appears  by  the  rec- 
ord, took  tlie  case  from  the  jury  upon  the 
ground  that  under  the  pleadings  the  plaintiff 
could  not  recover.  The  material  allegations 
in  the  declaration  were  as  follows:  "for 
that,  whereas,  the  said  city  of  Detroit  is, 
and  for  many  years  last  past  has  been,  a 
municipal  corporation  and  body  politic  under 
and  by  virtue  of  the  laws  of  the  state  of 
Michigan,  and  has  become,  and  is  thereby, 
charged  with  the  duty  of  keeping  the  streets 
within  its  borders  in  a  safe  and  suitable  con- 
dition for  travel  by  the  public,  and,  in  case 
of  piiving  or  repairing  said  streets,  to  take 
all  proper  precautions  to  warn  the  public 
thereof  by  barriers  and  lights ;  that,  to- wit, 
on  the  27th  day  of  August,  A.  D.  1886,  the 
said  city  of  Detroit  was  paving  and  repairing 
Fourth  street  near  Lysander  street,  and  the 
entire  wrought  or  traveled  part  of  the  road- 
bed was  torn  up,  and  various  holes  were 
made  in  some  parts  of  said  wrought  or  trav- 
eled part  of  said  street,  and  piles  of  sand, 
dirt,  and  other  material  were  exposed  and 
lying  upon  other  and  contiguous  places  in 
the  said  wrought  or  traveled  part  of  the  said 
Fourth  street  as  aforesaid;  that,  while  said 
defendant  was  paving  and  repairing  said 
street  as  aforesaid,  it  left  the  same  carelessly, 
recklessly,  and  negligently  in  the  dangerous 
condition  aforesaid,  throughout  the  night, 
and  placed  no  watchman,  guard,  barrier,  or 
light  at  or  near  the  same  to  warn  persons 
lawfully  passing  with  teams,  vehicles,  horses, 
etc.,  in  and  along  said  Fourth  street;  that 
during  the  evening  of  said  day,  to-wit,  at 
nine  o'clock,  and  while  it  was  dark,  so  as  to 
conceal  the  condition  of  said  road-bed,  plain- 
tiff was  riding  along  said  Fourth  street  in  a 
buggy  drawn  by  a  horse,  driven  by  the  hus- 
band of  the  said  plaintiff,  and  the  said  horse, 
without  any  negligence  or  want  of  care  on 
the  part  of  said  plaintiff,  or  of  her  said  hus- 
band, became,  and  was  then  and  there,  pre- 


cipitated and  hurled  down  into  the  holes  and 
among  the  dibris  scattered  here  and  there  in 
the  wrought  and  traveled  part  of  said  Fourth 
street,  at  and  about  Lysander  street  afore- 
said." Thereby  it  is  fuither  alleged  the 
plaintiff  was  injured,  etc.  This  declaration 
alleges  sufficiently,  we  think,  the  duty  of  the 
city,  and  its  negligence,  to  enable  the  plain- 
tiff to  recover  upon  the  facts  shown  in  the 
record  if  the  city  had  proper  notice  of  the 
failure  of  the  contractors  to  properly  guard 
the  excavation.  The  judgment  must  be  re- 
vei°sed,  and  a  new  trial  granted,  with  costs. 

Campbell,  J.,  (dUaenting.)  Plaintiff, 
who  is  a  married  woman,  sued  the  city  of 
Detroit  for  injuries  she  received  in  being 
thrown  from  a  buggy,  which  was  upset  by 
the  uneven  condition  of  a  street  which  had 
been  prepared  for  paving.  The  accident  oc- 
curred in  the  evening,  when  daylight  had  dis- 
appeui-ed,  and  it  was  claimed  the  plaintiff's 
husband,  who  was  driving,  drove  into  the 
excavated  surface  of  the  road  without  seeing 
its  condition.  The  horse  wa3  trotting  down 
Fourth  street,  and,  when  near  Lysander 
street,  be  went  forward  into  the  excavation, 
which  reached  across  the  drive- way,  so  thiit 
the  horse  fell,  and  the  buggy  was  overturned, 
and  plaintiff  hurt.  About  two  blocks  in 
length  of  Fourth  street  remained  at  this  time 
torn  up  in  process  of  paving.  The  accident 
happened  August  27, 1886.  The  paving  con- 
tract, which  is,  under  the  city  charter,  re- 
quired to  be  let  to  the  lowest  bidder,  was- 
contirmed  and  became  operative  after  July 
9,  1886.  The  contractor,  which  was  the- 
Talbot  Paving  Company,  agreed  to  furnish 
and  do  all  that  was  needful  to  grade  and  pav» 
Fourth  street  from  Fulton  street  to  Forest  ' 
avenue,  according  to  the  specifications,  with 
cedar-blocks  and  cobble-stones.  The  entire- ' 
work  was  to  be  paid  for,  including  labor, 
materials,  and  all  other  items,  at  91.17  per 
square  yard.  The  contract  required  the  con- 
tractors to  keep  up  proper  barriers  and  lights  ; 
to  interrupt  as  little  as  practicable  the  public 
use  of  the  street;  to  begin  it  by  August  2d, 
and  complete  by  the  lltb  of  October;  to  em- 
ploy none  but  competent  and  faithful  men, 
and  discharge  all  othera  when  required;  to- 
make  no  .subcontracts,  and  to  do  the  work, 
and  when  done  clear  up  the  ground  properly, 
as  required.  The  city  on  its  part  contracted 
to  pay  for  the  work  by  special  assessment, 
and  it  was  agreed  no  other  liability  should 
exist.  Other  clauses  are  not  material.  There 
was  no  testimony  showing  wlien  or  how 
long  this  section  had  been  torn  up  at  tlie 
place  of  the  accident,  or  that  any  city  officer 
knew  of  its  precise  condition  at  that  time,  or 
of  the  failure  of  the  contractor  to  guard  and 
light  it.  The  court  below  ordered  judgment 
for  the  defendant. 

1  think  the  ruling  was  correct.  The  only 
liability  of  the  city  for  injuries  on  highway- 
is  under  the  statute  of  1879,  (How.  bt.  g'g 
1442-1446,)  and  some  later  statutes  nut  h{)- 
plicable  to  this  case.    By  the  city  charter  all 
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paving  work  exceeding  9200  is  required  to  j 
be  let  by  contract  to  the  lowest  bidder,  and 
0DI7  allowed  to  be  paid  for  by  special  assess- 
ment. Chapter  11,  §§  8,  9,  33.  Payment 
out  of  any  other  fund  is  expressly  forbidden 
in  whole  or  in  part.  Repairs  are  allowed  by 
a  two-tliirds  vote  of  the  council  to  be  made 
directly  under  the  control  of  the  board  of 
public  works.  Section  9.  This  board,  in 
all  mattersofgniding  and  paving,  is  required 
to  have  the  work  done  by  contract  under 
specifications  prepared  by  the  board  and  ap- 
proved by  the  common  council.  Section  18. 
It  will  be  seen  from  the  charter  that  tlie  ac- 
tion of  the  city  in  having  paving  and  grad- 
ing done  by  contract  is  not  from  choice  but 
obligatory,  and  that  such  work  is  therefore 
not  allowed  to  be  done  directly  by  the  city,  or 
its  officers  or  agents,  wliether  ap)iointeJ  or 
elected.  No  functionary  of  the  city  can  con- 
duct such  a  work.  No  person  interested  in 
any  contract  can  execute  any  olSce  under  the 
city.  Chapter  4,  §  11.  The  purpose  of  these 
strict  provisions  is  to  enable  the  city  to  be 
cei°tain  that  no  contractor  can  escape  his 
cou tract  by  the  action  of  city  officers,  and 
that  the  city  shall  not  incur  obligations  of 
an  unknown  or  variable  amount  for  public 
works. 

Previous  to  1879,  no  city,  unless  made  so 
by  charter,  was  responsible  to  private  per- 
sons for  defective  highways.  The  act  of  that 
year,  which  has  been  frequently  passed  up- 
on, is  entitled  "An  act  for  the  collection  of 
damages  sustained  by  reason  of  defective 
public  highways,  streets,  bridges,  cross- 
walks, and  culverts."  Laws  1879,  p.  223. 
It  provides  for  damages  caused  "by  reason 
of  neglect  to  keep  such  public  highways, 
etc.,  in  good  repair,  and  in  a  condition  rea- 
sonably safe  and  fit  for  travel,"  but  it  is  8ul> 
jectto  the  proviso  "that in  all  actions  brought 
under  this  act  it  must  be  shown  that  such 
township,  village,  city,  or  corporation  has 
had  resisonable  time  and  opportunity  after 
such  highways,  street,  cross-walk,  or  culvert 
became  unsafe  or  unfit  for  travel,  to  put  the 
same  in  the  proper  condition  for  use,  and 
has  not  used  reasonable  diligence  therein. " 
The  law  further  provides,  in  order  to  avoid 
difficulty  from  lack  of  funds,  and  from  the 
peculiiir  tenure  of  officers  who  are  not  corpo- 
rate agents,  to  impose  a  duty  to  keep  ways  at 
all  times  "in  good  repair,  so  that  they  shall 
be  safe  and  convenient  at  all  times,"  "which 
are  open  to  public  travel."  Where  means 
are  not  otherwise  provided,  an  amount  not 
exceeding  five  mills  on  the  dollar  in  any 
one  year  may  be  levied.  "Highway  com- 
missioners, street  commissioners,  and  all 
other  officers  having  special  charge  of  high- 
ways, streets, "  etc. ,  "  are  hereby  made  and  de- 
clared to  be  officers  of  the  township,  village, 
city,  or  corporation  wherein  they  are  elected 
or  appointed,  nnd  shall  be  subject  to  the  gen- 
eral direction  of  such  township,  village,  city, 
or  corporate  authorities  in  the  disobarge  of 
their  several  duties.?  Section  1445.  As 
the  statute  makes  it  the  duty  of  the  plaintiff 


in  all  cases  to  make  an  affirmative  showing 
that  the  corporation  neglected,  after  reason- 
able time  after  notice,  to  put  the  way  in 
proper  condition,  the  verdict  in  this  case 
would  have  been  proper  bad  the  city  been 
impowered  to  intervene.  There  was  no 
such  showing  whatever  in  this  case.  Fur- 
thermore, the  statute  creates  no  duty  as  to 
lights  or  barriers,  which  are  only  provided 
fur  in  any  case  under  the  city  ordinances ;  but 
the  duty  to  furnish  these  is  one  of  the  con- 
tract provisions,  and  includeil  witliin  the 
sum  to  be  paid  for  the  whole  job.  The  con- 
tract does  not  authorize  tlie  city  to  do  at  its 
own  or  at  the  contractor's  expense  any  of 
the  contract  work,  great  or  small,  or  to  pay 
for  any  contract  liability  except  out  of  the 
special  assessment.  The  charter  was  passed 
after  the  act  of  1879,  and,  if  there  is  any 
clashing,  must  govern.  But  it  seems  dear 
that  the  law  of  1879  never  was  meant  to  ap- 
ply to  any  highways  in  progress  of  construc- 
tion or  of  repair,  which  are  not  at  the  time 
"open  to  public  travel. "  The  duty  of  pav- 
ing, and  even  of  repairing,  must,  for  the 
time  being,  make  roads  impassable,  and  sus- 
pend public  travel  on  them.  Repairing  is, 
under  the  charter,  left  to  be  done  by  the  city 
itself  if  it  chooses  to  do  so,  and  the  city  board 
of  public  works  is  no  doubt  a  city  agency, 
under  the  law  of  1879,  when  it  acts  in  put- 
ting highways  in  repair.  But  the  act  of 
1879  does  not  declare  that  contractors  shall 
be  city  officers  or  agents,  or  make  cities  re- 
sponsible for  their  neglect  or  misdoing.  If 
the  city  had  power  to  control  or  not  as  it  sees 
lit,  there  might  be  room  for  claiming  that  it 
could  not  evade  a  duty  by  choosing  to  con- 
tract without  necessity.  But  here  the  city 
has  no  choice.  It  is  bound  to  contract  in  all 
cases,  and  to  pay  out  of  specific  assessments, 
and  not  by  general  tax,  and  every  city  officer 
Is  debarred  under  prohibition  from  intermed- 
dling. Neither  can  it  be  claimed  that  the 
city,  under  tlie  charter,  has  no  discretion  as 
to  allowing  the  street  to  be  left  so  long  as 
this  contract  leaves  it  in  the  hands  ot  the 
contractor.  The  period  allowed  here  is  con- 
siderably less  than  that  allowed  by  charter, 
which  requires  all  work  to  be  done  between 
May  1st  and  November  Ist,  and  permits  an 
extension  beyond  that,  if  the  delay  is  not  due 
to  the  contractor's  fault. 

I  think  it  is  clear  that  the  case  of  a  street 
under  contract  for  paving,  and  disturbed  for 
that  purpose,  is  entirely  outside  of  the  law 
of  1879,  both  because  that  statute  recognizes 
the  liability  as  confined. to  roads  at  the  time 
open  for  public  travel,  and  as  liable  to  all  the 
incidents  of  repairs,  and  for  the  reason  that 
it  only  covers  roads  which  are  under  the  full 
control  of  the  city  officers  and  agents,  and 
not  such  as  are  by  law  required  to  be  in  the 
temporary  castody  of  contractors.  The  city 
cannot  have  the  liability  enlarged  because  it 
has  seen  fit  to  provide  special  safeguards 
against  danger.  It  was  a  wise  and  humane 
thing  to  do,  but  the  city  cannot  he  put  in 
any  worse  position  by  it.    The  only  liability 


Digitized  by 


L-oogle 


134 


NORTHWESTERN  REPORTER,  Vol.  42. 


(Mich. 


la  for  what  the  statnte  covers,  and  not  for 
failing  to  do  what  no  statute  has  yet  re- 
quired. It  is  only  by  virtue  of  the  statute 
of  1879  that  such  ofBceni  as  do  not  get  their 
powers  by  delegation  from  the  corporation 
are  put  on  the  footing  of  corporation  agents, 
so  that  tlie  city  becomes  responsible  for  their 
neglects,  and  means  were  provided  to  enable 
repairs  to  be  made  up  to  a  certain  sum.  The 
authorities  in  this  state  are  uniform  that  a 
corporation  is  only  liable  for  its  own  actual 
negligence,  in  the  performance  of  its  duty  to 
the  general  public,  and  is  only  bound  to  rea- 
sonable diligence.  Medina  Tp.  v.  Perlcins, 
48  Mich.  67,  11  N.  W.  Rep.  810;  Engine 
Works  V.  Kimball  Tp.,  52  Mich.  146. 17  N. 
W.  Rep.  733;  Burford  v.  Grand  Rapids,  53 
Midi.  98,  18  N.  W.  Rep.  571;  McKellar  v. 
Detroit,  57  Mich.  158,  23  N.  W.  Rep.  621; 
McArtluir  v.  Saginaw,  58  Mich.  857,  25  N. 
W.  Hep.  313;  Agnew  v.  Corunna,  55  Mich. 
«8,  21  N.  W.  Rep.  873.  That  an  independ- 
ent contractor  is  not  an  agent  or  representa- 
tive of  a  corporation  is  elementary  law,  and 
has  been  settled  repeatedly  in  this  court.  In 
Detroit  v.  Paving  (Jo.,  38  Mich.  858,  that 
rule  was  laid  down  under  just  such  a  con- 
tract as  that  before  us  made  by  the  city  of 
Detroit  for  paving.  The  statute  has  not  at- 
tempted to  change  this  rule.  I  think  the 
judgment  should  be  affirmed. 


AsBucKLE  »t  al.  V.  Smith  et  al. 
(Supreme  Court  of  UtOitgan.    April  10, 18S9.) 

ApwsaI/— Retikw. 
In  an  action  on  a  note  alleged  to  have  been  given 
for  the  price  of  a  machine  sold  by  plaintiffs  to  de- 
fendant, it  appeared  that  defendant  signed  a  paper 
purporting  to  be  an  order  on  one  R.,  a  third  per- 
son, for  a  machine  of  the  kind  sold.  The  paper  con- 
tained warranties  and  other  obligations  on  the  part 
of  R.,  but  was  not  signed  by  him.  Flalntilfs  were 
not  parties  to  It.  Held  that,  there  being  no  writ- 
ten contract  with  R.,  and  none  with  plaintiffs,  the 
rules  as  to  parol  evidence  as  bearing  on  written 
oontraots  do  not  apply,  and  exceptions  predicated 
thereon  will  not  be  considered. 

Error  to  circuit  court,  Ingham  county; 
Peck,  Judge. 

Action  by  John  M.  Arbuckle,  Charles  W. 
Ryan,  and  J.  William  Ryan,  partners  under 
the  firm  name  and  style  of  Arbuckle,  Ryan 
&  Co.,  against  Edmund  D.  Smith  and  Charles 
L.  Turrell,  on  a  note.  There  was  a  judg- 
ment for  defendants,  and  plaintiffs  appeal. 

Hammond  it  Lee,  for  appellants.  Frank 
L.  Dodye,  for  appellees. 

Campbell.  J.  This  suit  was  brought  on  a 
promissory  note  made  by  defenrlant  iSraith, 
as  principal,  and  defendant  Turrell,  as  surety, 
dated  July  5,  1886,  at  Fowlerville,  for  $350, 
due  November  1,  1887,  with  interest  at  8 
per  cent.  It  appeared  on  the  trial,  without 
objection,  that  this  note  was  part  of  the  con- 
sideration for  tiie  purchase  by  defendant 
Smith  of  a  traction  engine  from  plaintifFs. 
The  so-called  agreement  referred  to  in  the 
record,  so  far  as  pertinent  here,  was  as  fol- 
lows:   It  was  in  a  somewhat  peculiar  and 


confused  shape,  being  in  general  purport  an 
order  on  the  firm  of  Russull  &  Co.,  of  Mas- 
sillon,  Ohio,  for  the  engine,  and  an  agree- 
ment to  accept  it  on  certain  conditions,  which 
were  to  pay  freight  and  charges,  and  on  ar- 
rival of  the  articles  to  pay  Sl,200,  as  follows: 
"Cash,  July  1,  1886,  «200.  Our  note  due 
Nov.  1,  1886,  8300.00;  our  note  due  Nov.  1. 
1887,  $350.00:  our  note  due  Nov.  1, 1888, 
0350.00.  Notes  to  be  dated  on  delivery  of 
goods,  to  i)ear  interest  from  July  1,  1886, 
at  seven  per  cent,  to  be  given  on  your 
blanks,  piiyable  at  Fowlerville  Bank,  Mich., 
and  we  agree  to  give  as  security  a  chattel 
mortgage  or  trust-deed  on  the  goods  pur- 
chased; and,  further,  I  hereby  agree  to  sign 
the  last  two  notes  above  named."  At  this 
point  in  the  document  occurs  Turrell's  signa- 
ture. Then  follows  the  rest  of  the  paper, 
signed  by  defendant  Smith.  This  provides 
that  the  order  is  given  subject  to  the  accept- 
ance of  Russell  3;  Co.,  and  further  that  no 
promise  of  any  agent,  employe,  or  attorney 
"in  respect  to  the  payments,  security,  or  to 
the  machinery  named,"  should  be  binding 
unless  in  writing,  and  ratified  by  home  or 
branch  office,  and  that  title  should  not  pass 
until  settlement  is  concluded  and  accepted  by 
Russell  &  Co.  Tills  paper  is  not  signed  by 
Russell  &  Co.,  or  by  any  one  on  their  behalf. 
There  are  several  further  conditions  not  bear- 
ing on  this  controversy.  Russell  &  Co.  are 
the  only  persons  named  or  referred  to  in  the 
paper.  Arbuckle,  Ryan  &,  Co.  are  not  men- 
tioned in  it.  The  contract  provided  that  the 
notes  should  be  given  on  Russell  &  Co.'s 
blanks,  and  they  are  throughout  made  the 
parties  to  the  agreement.  But  they  did  not 
sign  it,  and  no  one  else  signed  it  for  them. 
This  becomes  signincant  In  connection  with 
the  points  raised  in  the  trial.  The  bargain 
claimed  to  have  been  made  was  with  the  firm 
of  Arbuckle,  Ryan  &  Co.,  of  Toledo,  Ohio, 
throiygh  one  of  their  local  agents  in  Michigan. 
The  engine  was  delivered  to  Smith  early  in 
.July,  1886,  but  he  paid  nothing  on  the  price. 
The  note  sued  on  is  made  payable  to  Ar- 
buckle, Ryan  &  Co.,  and  is  treated  as  one  of 
the  two  notes  for  8350  each,  which  were  by 
the  order  to  be  given  by  Smith  and  Turrell. 
It  is  therefore  of  some  consequence  to  con- 
sider the  further  fact  that  certain  impoitant 
warranties  and  undertakings  appear  in  this 
paper  on  the  part  of  Russdl  &  Co.,  and  not 
on  the  part  of  any  one  else. 

Proceeding,  now,  to  the  contest  on  trial, 
we  find  it  difficult  to  get  at  all  that  occurred, 
as  the  bill  of  exceptions  is  confused,  and  not 
made  up  in  the  order  of  trial.  But  this  much 
appears.  The  note  was  proved,  and  defend- 
ants, without  objection,  showed  that  Smith 
got  the  engine  on  the  so-called  order  before 
described.  They  then  siiowed  an  agreement 
or  understanding  between  plaintiffs'  agents 
and  Turrell  that  the  engine  should  not  be 
given  up  to  Smith  until  he  had  paid  down 
$200.  They  showed  that  this  payment  was 
not  made  or  exacted,  and  it  is  not  disputed 
that  the  surety  could  object  to  any  departure 
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of  tLls  kind.  This  is  the  only  pointon  which 
the  record  shows  exceptions  to  have  been 
taken,  and  we  must  presume  that  upon  all 
other  matters  the  case  is  not  open  to  com- 
plaint. The  objections  rest  upon  the  ground 
that  the  testimony  varies  a  written  contract, 
and  the  writing  must  govern.  There  was 
also  (but  too  late  to  reach  most  of  the  testi- 
mony) a  suggestion  that  some  part  of  it  was 
not  within  the  notice  of  defense.  Had  this 
objection  been  taken  earlier,  and  before  any 
testimony  was  let  in,  an  amendment  would 
have  been  allowed,  and  it  Is  plain  thiit  no  one 
was  taken  by  surprise.  But  after  the  door 
has  been  opened  wide,  without  objection, 
there  can  be  no  propriety  in  shutting  out  the 
remainder  uf  the  testimony  resting  on  the 
s.ime  grounds.  It  does  not  appear  very  clear- 
ly whether  the  alleged  agreement,  requiring 
$200  to  be  paid  down,  was  before  or  simul- 
taneous with  or  after  the  filling  up  of  the 
order,  but  it  is  not  claimed  to  have  been  after. 
But  it  corresponds  precisely  with  the  tenor 
of  the  order  itself,  and,  whether  admissible 
or  not,  had  there  been  a  variance,  the  testi- 
mony cannot  be  regarded  as  at  all  affecting 
the  result.  But  there  is  a  stronger  reason 
why  it  was  proper  in  this  case.  By  the  terms 
of  the  so-called  order  it  was  to  have  no  eSect 
until  accepted  or  approved  by  Buasell  &  Co. 
Under  the  statute  of  frauds,  a  chattel  worth 
$1,200  cannot  be  made  the  subject  of  an  un- 
signed and  unwritten  bargain.  Until  Bus- 
sell  &>  Co.  agreed  to  sell  the  engine,  tliere 
could  be  no  consideration  for  any  promise  to 
take  and  pay  for  it.  This  paper  contained 
other  obligationa  on  the  part  of  Bussell  &  Co., 
and  without  their  signature  it  was  imperfect. 
It  does  not  appear  that  they  knew  anything 
about  it.  They  were  not  bound  by  it,  and 
until  they  becune  so  it  could  bind  no  one 
else.  Even  had  Russell  &  Co.  been  plaintiffs 
and  payees  of  tlie  note  in  question,  the  deliv- 
ery and  acceptance  of  the  engine  would,  un- 
der the  circumstances,  have  been  the  begin- 
ning, and  not  the  end,  of  any  bargain,  and 
the  order  being  no  contract,  would  leave  the 
parties  at  liberty  to  make  any  arrangement 
they  pleased;  and  if  anything  was  done  which 
was  not  contemplated  by  the  surety  they 
would  have  acted  in  their  own  wrong.  But 
all  the  testimony  in  this  case  goes  upon  the 
theory  that  the  contract  was  made  with 
phiintiffs,  and  not  with  Bussell  Sc,  Co.  So 
far  as  plaintiffs  are  concerned,  they  never 
liad  any  writton  contract  relations  with  de- 
fendants. A  verbal  contract,  made  on  a 
verbal  understanding  that  it  should  conform 
to  the  terms  of  a  written  paper,  does  not  dif- 
fer from  any  other  verbal  contract,  and  may 
be  shown,  to  have  agreed  with  the  writing, 
or  differ  from  it,  according  to  the  facts.  All 
tliat  can  be  inferred  from  this  record  (and 
that  inference  is  not  much  more  than  con- 
jectural) is  that  the  plaintiffs  dealt  in  Russell 
&  Co.'s  machinery,  and  could  only  furnish 
it  on  such  terms  as  Russell  &  Co.  chose  to  re- 
quire, so  tlwt  when  they  wished  to  sell  to 


Smith  they  adopted  Bussell  &  Co.*s  forms  as 
the  basis  of  their  dealings.  But,  as  already 
suggested,  there  was  no  written  contract 
with  Russell  &  Co.,  and  none  with  plaintiffs, 
and  nothing  calling  for  any  application  of 
the  rules  relating  to  parol  evidence  as  bear- 
ing on  written  contracts.  The  questions 
raised  and  argued  are  on  this  record  purely 
speculative.  Wecannot  pass  on  any  supposed 
errors  that  are  not  apparent  on  the  record, 
and  in  that  we  find  nothing  to  reverse  the 
judgment,  which  must  be  affirmed,  with  costs. 
The  other  justices  concurred. 


Pbters  v.  Oanfibld. 
(Supreme  Court  of  MUMgan.    April  10, 1889.) 

CoKTXAOTS— Tim  or  tta  Bbssnob— Watvib. 

1.  Wbare,  In  a  oontraot  for  the  tale  of  a  half  in- 
terest in  land,  under  which  the  vendor  has  the 
right  to  sell  any  or  all  of  the  land,  and  the  timber 
thereon,  and  apply  the  prooeeds  in  payment  of  the 
oonsideration,  uia  sooount  for  any  surplus,  time  of 
payment  by  the  vendee  Is  made  of  the  essence  of 
the  contract,  and  it  Is  provided  that,  in  case  of  his 
failure  to  perform  punctually,  the  vendor  "shall 
have  the  right  to  treat  and  consider  the  oontraot 
as  abandoned  and  forfeited, "  and  the  objectof  both 
parties  is  to  speculate  upon  the  future  rise  in  the 
value  of  the  land,  eouity  required  the  vendee,  if  he 
Intended  to  avail  himself  of  the  time  provisions, 
to  give  aulBcient  notice  of  such  intention  before 
the  appointed  time  of  payment,  and  to  render  an 
account  of  the  money  received  by  him  from  sales 
of  land  and  timber. 

&  Though  a  oontraot  tor  the  sale  of  land,  exe- 
cuted In  dupUoate,  provides  that  no  assignment  of 
it  shall  be  of  any  validity  or  force  unless  made  on 
each  of  the  duplicates,  such  provision  may  be 
waived  by  parol;  and  evidence  that  the  vendor 
knew  of  a  proposed  assignment  by  the  vendee, 
and  permitted  it  to  be  oonsummated  without  objec- 
tion, and  on  being  told  of  it  afterwards  said  jestiag- 
1t  that  he  was  going  to  bother  the  assignee  about 
the  matter  a  UtUe,  telling  the  vendee  at  the  same 
time  that  he  need  not  worry,  it  would  be  all  right 
with  him,  shows  a  waiver  of  the  stipulation,  and 
consent  to  the  assignment. 

8.  Delay  by  the  assignee  in  tendering  payment, 
and  bringing  suit  for  specific  performance,  is  ex- 
oused  wliere  be  entertained  the  idea  that  the  re- 
fusal of  the  vendor  to  recognize  bis  rights  was 
done  merely  to  bother  him  a  little,  (the  vendor 
having  stated  to  others  that  that  was  his  object,) 
and  also  where  the  vendor  has  refused  to  render 
any  statement  of  payments  theretofore  made  so  as 
to  enable  the  assignee  to  know  how  much  to  ten- 
der, and  also  where  it  does  not  appear  that  Uie  de- 
lay has  injured  the  vendor  in  the  least. 

4.  An  agreement  by  the  assignee,  made  with  hi* 
assignor,  to  pay  the  vendor  "the  balance  due"  on 
the  contract,  "amounting,  as  near  as  can  be  esti- 
mated, to"  an  amount  wbioh,  by  a  mistake  on  the 
partoi  the  vendor  In  rendering  a  stalament  to  the 
vendee.  Is  mu(^  greater  than  the  amount  actually 
due,  does  not  bind  the  assignee  to  pay  anv  more 
than  is  actually  due,  with  interest  computed  in  the 
manner  recognized  by  the  original  parties. 

Appeal  from  circuit  court,  Manistee  coun- 
ty, in  chancery;  J.  BvaoM  Judklns,  Judge. 

Bill  for  specific  performance  of  an  agree- 
ment for  sale  of  land,  brought  by  Bicliard 
G.  Fetors  against  John  Canfield.  Both  par- 
ties appeal  from  the  decree. 

A.  J.  Dovel,  {Benton  Hanohett,  of  coun- 
sel,) for  complainant.  Baaudell  d  Btn^ 
dial,  tor  defendant. 
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Champlin,  J.  Tlie  complninant  asks  for 
a  specific  performance  of  a  land  contract  exe- 
cuted by  John  Canneld  for  the  sale  of  an  un- 
divided half  of  certain  lands  therein  described 
to  John  Sweet,  dated  the  12th  daj  of  ^ptem- 
ber,  1871,  and  assigned  by  John  Sweet  to 
Peters  on  the  2l8t  day  of  November,  1881. 
The  quantity  of  land  covered  by  the  contract 
is  the  undivided  half  of  2,480  acres.  Previ- 
ous to  September,  1871,  John  Sweet  was  ex- 
perienced in  estimating  the  quantity  of  pine 
standing  upon  land,  and  had  been  employed 
by  Mr.  CanQeld  as  an  estimator,  who  had 
confidence  in  his  lionesty,  ability,  and  ac- 
curacy in  estimating  pine  lands.  All  the 
parties  thus  far  named  resided  at  Manistee, 
Mich.  Canfieid  and  Peters  were  iumbennen. 
and  liad  been  actively  engaged  in  buying 
pine  lands,  and  in  manufacturing  lumber. 
Mr.  Sweet,  acting  for  himself,  had  obtained 
plats  of  these  and  other  lands  belonging  to 
the  Grand  Rapids  &  Indiana  Railroad  Com- 
pany, which  were  offered  for  sale  by  that 
company,  and  had  gone  personally  into  the 
woods,  examined  and  estlmHted  the  quantity 
of  pine  on  such  lands,  and  made  minutes 
thereof  for  bis  own  benefit,  which  were 
valuable  to  lilm  either  to  sell,  or  as  a  means 
of  malting  a  purchase  of  the  lands  or  of  an 
interest  in  them.  The  looking  of  lands  in 
this  way  was  a  business  well  known,  and 
the  information  so  obtained  was  valuable. 
Having  obtained  knowledge  of  these  lands 
through  a  personal  examination,  he  went  to 
Canfieid  witii  his  minutes,  who  states  wliat 
transpired  between  them  sulistaiitially  as 
follows:  In  September,  1871,  Sweet  showed 
Canfieid  the  maps  of  these  lands,  and  the 
estimates  he  liad  made  of  the  pine  contained 
thereon,  and  wanted  to  sell  the  minutes  to 
him,  or  make  some  arrangement  whereby 
Canfieid  would  enter  the  lands,  and  sell  him 
an  interest  in  tiiem;  "or,  in  other  words,  to 
make  a  profit  out  of  the  knowledge  he  had 
acquired. "  After  considerable  con  versation, 
the  understanding  was  arrived  at  that  Can- 
field  should  buy  the  lands,  pay  the  money, 
and  sell  him  a  half  interest,  substantially  the 
same  as  the  agreement  embraced  in  the  writ- 
ten contract  dated  September  12,  1871.  The 
agreement,  however,  was  not  closed  at  the 
first  interview;  Sweet  saying  he  wanted  to 
see  his  brother  with  regard  to  the  value  of 
some  of  those  lands,  and  left  Canfieid  with  a 
promise  to  return  in  a  short  tlmp,and  prom- 
ised, at  Canfield's  request,  that  in  the  mean 
time  no  one  should  have  the  benefit  of  ttie 
minutes,  and  that  they  should  not  bo  exhibited 
to  any  one,  or  his  estimates.  He  did  not  re- 
turn as  soon  as  Canfieid  expected,  and,  upon 
inquiry  for  him  upon  the  streets,  was  told 
that  he  had  been  seen  in  Robinson's  oflice 
showing  some  plats.  Canfieid  then  quietly 
procur^  a  tog  to  take  him  to  Grand  Haven, 
from  whence  lie  proceeded  to  Grand  Rapids, 
and  purcliased  the  land  for  the  sum  of  941,- 
520,  including  his  charges.  On  his  returti 
to  Manistee  be  informed  Sweet  titat  he  had 


purchased  the  land,  at  which  be  expressed 
surprise,  and  the  matter  ran  along  until 
alK)Ut  the  13th  of  Deuemlier.  1871,  when 
Canfieid  tendered  to  Sweet  a  contract  drawn 
up  sulistantially  as  had  been  talked  of  in  the 
first  interview.  He  made  some  objection, 
but  they  came  to  an  agreement,  and  it  was 
executed  as  of  the  12th  day  of  September 
previously.  The  contract  price  whlcli  Sweet 
agreed  to  pay  Canfieid  for  the  half  interest 
was  made  up  by  taking  the  941,520.  and 
computing  interest  compounded  at  the  rate 
of  10  per  cent,  per  annum  for  three  years, 
which  amounted  to  $55,263.12,  one-half  of 
which  was  taken  as  the  purchase  price  to  be 
paid  by  Sweet  for  the  undivided  half  of  said 
land. 

By  this  contract  Canfieid  agreed  to  sell  to 
Sweet  the  one  undivided  half  of  certain  land 
described  in  a  schedule  thereto  attached,  for 
the  sum  of  $27,631.56,  and  Sweet  agreed  to 
purchase  said  lands  for  that  sum,  and  to  pay 
CanQeld  at  liis  office,  in  the  city  of  Manistee, 
on  the  12th  day  of  September,  1874,  and  gave 
to  Canfieid  his  promissory  note,  dated  Septem- 
ber 12, 1871,  payable  on  September  12,  1874, 
for  that  amount,  without  interest.  Sweet  fur- 
ther agreed  to  pay  one-half  of  all  taxes  levied 
on  the  land  from  and  after  the  date  of  the 
agreement.  He  furtiier  agreed  that  be  would 
not  cut  or  remove,  or  permit  to  t)e  cut  or  re- 
moved, any  timber  or  logs  from  the  lands 
until  full  and  final  payment  for  said  land, 
and.  If  this  stipulation  was  violated.  It  was 
agreed  that  the  logs  and  lumber  manufact- 
ured therefrom  should  be  and  remain  Can- 
field's  property,  and  such  violation  should, 
at  his  option,  operate  as  a  forfeiture  of  the 
rights  and  claims  of  Sweet  under  the  agree- 
ment. Upon  payment  of  the  purchase  mon- 
ey and  one-half  of  the  taxes  punctually  at 
the  time  limited  therefor,  and  strictly  and 
literally  keeping  and  performing  all  and  sin- 
gulai*  the  promises,  agreements,  and  stipula- 
tions contained  in  said  contract  by  Sweet  to 
be  kept  and  performed,  CanQeld  agreed  to 
convey  on  request  of  Sweet  and  surrender  of 
the  contract,  by  quitclaim  deed,  the  undi- 
vided one-halt  interest  of  said  premises. 
But  in  case  Sweet,  his  legal  representatives, 
heirs,  or  assigns,  failed  to  make  the  pay- 
ments punctually,  and  upon  the  strict  terms, 
and  at  the  time  and  place  limited  and  pro- 
vided, or  all  of  his  promises,  agreements, 
and  stipulations,  then  Canfieid  had  the  right 
to  treat  and  consider  the  contract  as  aban- 
doned and  forfeited  by  Sweet,  aud  he  should 
forfeit  and  lose  all  right  or  claim  under  the 
contract,  and  be  liable  to  CanQeld  in  dam- 
ages, and  thenceforth  be  deemed  a  mere  ton- 
ant  at  will,  holding  over  contrary  to  the 
terms  or  conditions  under  which  he  held,  and 
might  be  removed  from  said  premises  with- 
out notice  to  quit,  in  the  manner  provided  by 
law  for  the  removal  of  a  tenant  in  such  case; 
and  it  should  be  lawful  for  Canfieid,  after 
such  violation  or  non-fulfillment  of  the  con- 
tract, to  sell  and  convey  such  lands  without 
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iiability  in  law  or  equity  for  damHgvs,  or  to 
rrfund  any  part  of  the  purchase  money  which 
may  have  been  paid.  The  contract  then 
contains  the  following  clauses,  wliich  we 
quote  entire: 

"And  it  is  hereby  expressly  understood 
and  declared  that  time  is  anJ  shall  be  deemed 
and  taken  as  the  very  essenre  of  this  con- 
tract, and  that  unless  the  same  shall  In  all 
respects  be  complied  with  by  tlie  said  party 
of  the  second  part,  at  the  respective  time 
and  in  the  manner  herein  limited  and  de- 
clared, the  said  party  of  the  second  part  shall 
lose  and  be  debarred  from  all  rights,  reme- 
dies, or  actions,  either  at  law  or  in  equity, 
upon  or  under  this  contract.  And  the  said 
John  Sweet  also  promises  and  agrees  that  lie 
will  pay  one-half  of  all  the  charges  and  ex- 
penses in  the  care  and  management  of  said 
land,  and  that  he  will  without  charge  look 
after  said  land,  sufficient  to  report  all  tres- 
passes thereon,  and  that  he  will  also  show, 
or  cause  to  be  shown,  said  lands  to  custom- 
ers who  wish  to  purchase  when  reqaested  so 
to  do  by  said  John  Cantleld,  and  without 
charge.  And  it  is  further  expressly  agreed, 
and  the  foregoing  agreement  is  so  qualifled, 
that  In  the  mean  time  the  said  John  Can- 
field  h.is  the  right  to  sell  and  dispose  of  any 
or  the  whole  of  said  lands,  or  the  timber  on 
the  same,  at  such  price  as  to  him  seems  best, 
it  being  the  best  price  he  can  at  the  time  ob- 
tain; in  which  case  the  sum  aforesaid,  at 
which  an  undivided  one-half  (i)  of  said 
lands  can  be  purchased  by  Sweet  on  the 
twelfth  day  of  September,  A.  D.  1874,  shall 
be  diminished  by  the  amount  of  one-half  (i) 
the  net  proceeds  from  such  sale  or  sales, 
with  interest  at  ten  per  cent,  per  annum  on 
the  same  from  the  time  of  receiving  said 
money,  and  if  such  half  exceeds  the  purchase 
price  aforesaid,  of  an  undivided  half  of  the 
whole,  the  said  John  CanBeld  agrees  to  pay 
such  excess  to  the  said  John  Sweet,  first  de- 
ducting any  other  dues  from  said  Sweet. 
This  contract  is  executed  in  duplicate,  each 
party  holding  an  original  copy;  and  it  is  ex- 
pressly agreed  by  the  parties  hereto  that  no 
assignment  thereof,  or  of  the  premises  above 
described,  shall  be  of  any  validity  or  force 
whatever,  unless  such  assignment  be  made 
on  each  of  said  duplicate  originals.  And  no 
assignment  or  transfer  of  any  share  or  in- 
terest of,  or  in  the  contract  or  the  said  prem- 
ises, less  than  the  whole,  shall  be  recognized 
or  admitted  by  said  party  of  the  first  part 
under  any  circumstances,  or  in  any  event 
whatever.  And  it  is  fuitlier  expressly  aji  reed 
that  any  consent  wliich  may  be  given  to  the 
alignment  of  this  contract,  or  any  recogni- 
tion thereof  by  the  said  party  of  the  first 
part,  shall  not  exempt  the  original  purchas- 
er from  any  of  bis  liabilities  under  this  con- 
tract, but  the  same  shall  thereafter  continue 
in  force  as  against  said  party  of  the  second 
part,  notwithstanding  such  assignment  and 
consent  or  recognition. 

"In  witness  whereof  the  said  parties 
to  this  contract  lisre  hereunto  sat>- 
acribed    tbeir     names     and    afllxed    their 


seals  on  the  day  and  year  first  above  written. 
"John  Camfibld.    TSeal.] 
"John  Swbbt.         fSeaLj 
"Signed,  sealed,  and  delivered  in  preseno* 
ot£.F.  Case." 

After  the  date  of  the  contract,  but  be- 
fore it  was  actually  executed,  namely,  on 
or  about  the  20th  day  of  November,  1871, 
Can  field  sold  the  timber  upon  a  portion  of 
the  lands  covered  by  this  contract  to  the 
firm  of  CanHeld  &  Wheeler,  of  which  firm 
defendant  was  a  member;  and  on  the  day 
last  mentioned  Can  Held  &  Wheeler  entereil 
into  a  contract  with  Michael  W.  Gallagher 
to  cut  and  put  the  logs  in  the  South  Bninch 
of  the  Manistee  river,  not  less  than  4,000,- 
000  feet  a  year.  The  price  at  which  the 
logs  were  to  be  cut  from  the  lands  in  queit- 
tion  was  two  dollars  a  thousand  feet,  board 
measure.  On  the  4th  day  of  June,  1872,  Can- 
field  sold  to  the  firm  of  Canfleld  &  Wheeler 
the  timber  upon  another  portion  of  the  lands 
covered  by  the  contract  with  Sweet,  the  said 
%ale  purporting  to  have  been  made  with  the 
concurrence  of  Sweet,  at  two  dollars  a  thou- 
sand feet.  No  time  was  stated  when  the  tim- 
ber should  all  be  cut  and  removed,  but  it  was 
agreed  that  not  less  than  3,000,000f  eet  should 
be  cut  in  each  year.  Subsequently  Canfield  & 
Wheeler  let  the  contract  to  Gallagher  to  put 
In  the  timber  from  this  land.  On  September 
17,  1879,  Canfield  gave  a  permit  to  Davit's, 
Blacker  &  Co.  to  cut  from  certain  description 
of  the  land  covered  by  the  contract  in  ques- 
tion all  the  pine  timber  thereof,  and  upon 
their  putting  such  timber  afloat,  and  driving 
It  to  the  mouth  of  the  Manistee  river,  and  pay- 
ing him  $5,574,  and  interest,  Canfield  agreed 
to  convey  his  title  to  the  logs  subject  to 
charges,  liens,  and  assessments.  Defendant, 
Canfleld,  kept  an  account  upon  his  books  of 
the  expenditures  and  receipts  incurred  on  ac- 
count of  and  received  from  sales  of  timber  on 
said  lands,  which  was  headed  "John  Sweel, 
Land  Contract  No.  1,"  in  which  he  entered 
all  the  sums  paid  out,  and  all  moneys  which 
he  receiveii  on  account  of  said  lands.  After 
the  sales  to  Canfleld  &  Wheeler,  Mr.  Canfleld 
said  to  Sweet  that  it  looked  then  as  if  the  con- 
tract would  take  care  of  itself.  At  the  time 
the  purchase  price  named  in  the  contract  was 
payable,  namely,  on  September  12, 1874,  noth- 
ing was  said  by  either  party  about  payment. 
The  contracts  with  Canfleld  &  Wheeler  had 
not  then  been  closed  up,  and  Gallagher  con- 
tinued to  put  in  logs  under  his  contracts  made 
with  CanHeld  &  Wheeler  until  1878,  and  the 
avails  of  the  timber  so  put  in  were  carried  by 
Canfleld  in  his  account  to  the  credit  of  the 
John  Sweet  contract  No.  1.  He  also  did  the 
same  with  the  avails  of  the  timber  sold  to 
Davies,  Blacker  So  Co.  in  the  fall  of  1879,  the 
last  credits  under  this  contract  being  entered 
as  of  date  September  10,  1880.  Mr.  Sweet 
testifles  that  Mr.  Canfleld  talked  with  him 
about  this  sale,  but  it  does  not  appear  very 
satisfactorUy  whether  it  wa^  before  or  after 
the  sale  was  made  to  Davies,  Blacker  &  Co. 
In  1871,  Sweet  became  a  member  of  the  firm 
of  Tyson,  Sweet  &  Co.,  and  this  firm  engaged> 
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extensively  in  lumbering  at  Manistee.  Tlieir 
operations  were  mostly  upon  credit,  and  in 
tlie  fall  of  1874  they  bad  become  insolvent. 
On  the  21at  of  March,  1877.  Jolin  Sweet  and 
Benjamin  Sweet,  two  of  the  members  of  tlie 
firm  of  Tyson,  Sweet  &  Co.,  filed  their  peti- 
tion in  the  court  of  bankruptcy  for  the  West- 
ern district  of  Michigan,  and  in  the  schedules 
annexed  to  the  petition  no  mention  is  made 
of  the  contract  of  date  September  12, 1871,  as 
an  asset,  nor  of  the  note  or  indebtedness  cre- 
ated by  the  contract  as  a  liability.  They 
were  duly  adjudicated  bankrupts,  and  Adol- 
phus  Stumes  of  Milwaukee,  VVis.,  was  ap- 
pointed assignee,  and  on  April  23,  1877,  the 
usual  assignment  was  executed  to  him.  On 
the  16th  day  of  October,  1880,  the  bankrupts 
received  their  discharge,  and  it  is  a  fact  in 
the  case  admitted  by  stipulation  that  the  as- 
signee was  discharged.  On  September  12, 
1880,  it  appears  from  the  account  kept  by  Mr. 
Canfield  with  this  Sweet  contract,  that, 
charging  against  it  aU  expenses  and  interest 
thereon,  compounded  at  10  per  cent,  dowik 
to  this  date,  and  crediting  all  receipts  from 
sales  of  timber  and  interest  thereon  com- 
pounded at  10  per  cent,  to  same  date,  the  bal- 
ance was  $43,027.19  to  the  credit  of  the  con- 
tract. It  also  appears  tliat  the  purchase 
price  of  the  land  agreed  to  be  paid  by  Sweet, 
with  compound  interest  at  10  per  cent., 
amounted  on  the  12th  day  of  September,  1880, 
to  648,950.97;  leaving  a  balance  unpaid  upon 
the  contract  at  that  time  of  $5,923.78,  and, 
according  to  the  testimony,  over  one-half  of 
the  timber  was  then  standing  upon  the  land. 
It  is  proper  here  to  call  attention  to  a  con- 
versation which  occurred  between  Canfield 
and  Sweet  about  this  time,  as  appears  from 
the  above  dates.  On  the  cross-examination 
of  Mr.  Sweet,  he  testified  as  follows:  "Ques- 
ttoti.  Wasn't  it  understood  between  you  and 
Mr.  Canfield,  prior  to  the  time  you  made  ap- 
plication for  discharge  in  bankruptcy,  that 
this  contract  was  terminated  and  no  longer 
binding?  Answer.  Ko,  sir;  I  never  talked 
with  him  to  that  effect.  Q.  Did  you  not  ever 
have  any  convei-sation  with  Mr.  Canfield  to 
that  effect  at  all?  A.  I  think  I  liad  some 
talk  with  him  about  the  bankruptcy  matter, 
but  never  talked  with  him  about  this  con- 
tract being  void.  Q.  Did  you  not,  at  the 
time  you  made  your  application  in  bankrupt- 
cy, understand  you  were  wholly  released 
from  this  contract  and  note,  and  that  Mr. 
Canfield  was  released?  A.  No,  sir;  I  did  not. 
Q.  Did  Mr.  Canfield  say  anything  more  than 
this:  That  possibly  the  lands  might  become 
valuable  land, —  he  would  expect  to  bold 
them,  and,  if  the  land  did  become  valuable 
land,  he  would  be  disposed  to  make  you  com- 
pensation for  the  time  and  expenses  in  locat- 
ing and  estimating  the  timtter?  A.  I  don't 
recollect  any  such  conversation.  Q.  Was  it 
not  a  question  whether  the  lands  at  that 
time,  in  the  state  of  ttie  market,  were  worth 
the  purchase  price?  A.  Well,  at  that  time 
it  was  a  question  whether  they  were  or  not. 
Pine  timber  was  very  low  then.    ♦    •    • 


Q.  Did  you  make  a  petition  in  bankruptcy  in 
the  United  States  court  for  the  Southern  dis- 
trict of  Michigan  in  the  year  1877?  A.  Yes, 
sir;  I  did.  Q.  When  you  made  that  petition 
did  you  consider  this  contract  in  force?  A. 
Yes,  sir.  Q.  Uad  you  not  notified  Mr.  Can- 
field  prior  to  that  petition  that  you  would  not 
fulfill  the  contract?  A.  Not  that  I  know  of, 
I  didn't.  Q.  Did  you  not  after  wards  receive 
your  discharge  in  bankruptcy?  A.  I  did. 
Q.  Did  you  Inventory  or  repoi-t  this  contract 
as  any  part  of  your  assets?  A.  1  did  not. 
Q.  Did  you  consider  that  there  was  any  money 
in  that  contract  at  that  time?  A.  Well,  I 
thought  there  might  be  money  in  the  future; 
I  didn't  think  there  was  anything  at  the 
time  for  the  creditors.  Q.  Well,  fur  you  to 
make  an  inventory?  A.  No,  sir;  I  didn't 
think  there  was  anything  in  it  for  me  at  the 
time:  there  might  have  been  some  benefit 
for  me  in  the  future.  Q.  Who  was  your  as- 
signee in  bankruptcy?  A.  Adolph  Stumes. 
Q.  Did  this  contract  ever  go  into  his  posses- 
sion? A.  Not  that  I  know  of.  Q,  Did  you 
6ver  tell  him  anything  about  it?  A.  No. 
Q.  When  you  obtained  your  discharge  in 
bankruptcy,  didn't  you  claim  to  them  you 
had  turned  overall  your  property  and  assets? 
A.  All  that  is  of  any  value;  yes,  sir.  Q.  Had 
you  turned  all  your  property  that  was  of  any 
value  to  Mr.  Stumes,  your  assignee,  had  you 
dune  so?  A.  Yes,  sir.  Q.  Did  you  get  your 
discbarge  in  bankruptcy,  October  16,  1880? 
A.  I  don't  know  just  what  date  it  was  I  did 
get  it.  Q.  If  you  considered  that  you  had 
any  valued  intierest  in  that  contract  at  that 
time,  you  would  have  turned  it  over  to  Mr. 
Stumes.  your  assignee?  A.  Yes,  sir;  if  there 
had  been  any  value  in  it.  Q.  How  long  were 
the  bankrupt  proceedings  pending?  A.  Well. 
I  don't  know:  three  or  four  years.  Q.  Dur- 
ing the  pendency  of  these  proceedings  did 
you  consider  that  you  had  any  valuable  in- 
terest in  that  contract?  A.  1  didn't  think 
much  about  it.  I  didn't  pay  much  attention 
to  it.  I  didn't  know  where  I  stood.  Mr. 
Canfield  had  the  deed  of  the  property,  and  I 
didn't  know  how  the  matter  stood.  Q.  After 
your  discharge  in  bankruptcy,  when  did  you 
first  speak  to  Mr.  Canfield  about  it?  A.  I 
don't  recollect.  Q,  You  didn't  talk  with 
him,  did  you,  during  the  pendency  of  tho.se 
bankrupt  proceedings  ?  A.  I  may  liave  talked 
with  him,  but  I  don't  recollect  alMut  it  " 

When  Mr.  Canfield  was  giving  testimony  in 
his  own  belialf  be  narrates  what  occurred  in 
this  conversation,  as  follows:  "Quextion.  Will 
you  state  whether  or  not  at  any  time  there  was 
a  distinct  and  express  understanding  between 
yourself  and  John  Sweet  that  this  contract 
was  at  an  end,  and  the  circumstances  which 
led  to  the  understanding?  Ansioer.  There 
was  such  a  time.  Q.  W  Jl  you  state  any  con- 
versation that  you  had  with  Sweet  relative 
to  the  determination  of  this  contract?  A. 
Hecametoseeme —  Q.  Give  the  date,  if  you 
can  ?  il.  I  can  only  fix  thedate  by  this:  that 
it  was  just  preceding  the  time  he  was  going 
to  Grand  Bapids  to  get  a  decision  on  his  ap- 
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plication  to  bedischaijged  as  a  bankrupt.  He 
stated  to  me  tkat  that  was  what  lie  was  go- 
ing for,  and  that  be  expected  to  be  put  on  tbe 
stand,  and  perhaps  swear  with  regard  to  it 
lie  stated  to  me  that  be  wanted  to  swear  to 
nothing  but  the  truth,  and  that  there  was  a 
liability  of  my  being  called  on  to  the  stand, 
as  some  one — I  understood  it,  whether  he 
said  this  or  not — was  opposing  bis  getting 
a  discharge.    He  wanted  to  know  how  I  un- 
derstood the  matter  with  regard  to  the  two 
contracts  with  him.    He  asked  me  how  I 
understood  with  regard  to  them, — what  the 
situation  was  at  that  time.    I  replied  to  him 
that  I  understood  that  they  were  void,  and 
of  no  effect,  and  at  an  end.    He  replied  to 
me  tltat  be  so  understood  it,  but  wanted  to 
know  before  be  went  on  the  stand,  so  that  I 
might  not  be  put  on  the  stand  and  contradict 
what  he  bad  sworn  to.    I  said  to  him  that 
there  was  a  very  easy  way  to  get  at  that,  and 
I  gave  him  formal  notice  verbally  that  the 
contracts  w<'re  at  an  end  and  forfeited,  and 
after  I  had  given  that  verbal  notice  he  gave 
me  a  like  notice  on  his  part,  merely  repeating 
the  language  that  I  used.    In  the  course  of 
tbe  conversation  we  talked  over  the  situation 
n-itb  regard  to  the  two  contracts,  and  we 
agreed  in  this:  tluittlte  contract  number  two, 
as  I  call  it,  to  distinguish  it  from  this  num- 
ber one,  there  was  no  possibility  of  my  be- 
ing able  to  sell  at  that  time,  or  pi  rhaps  ever, 
at  price  enough  to  get  my  money  txack.    We 
agreed  on  this:  that  it  would  be  just  about 
an  even  tiiiag,  probably,  whether  I  couM  on 
the  contract  in  this  suit.     That  was  all  talked 
over  amicably,  and  understood,  and  my  im- 
pression is  that  this  occurred  at  the  door  of 
our  office,  and  that  our  book-keeper  was  out, 
so  that  I  couldn't  get  at  the  contracts.    At 
least,  it  was  understood  that  the  contracts 
were  to  be  surrendered, — notes  to  be  surren- 
dered,— and  that  there  was  no  claim  on  my 
part  against  him,  nor  on  his  part  against  me. 
After  we  had  got  through  with  this  matter, 
and  before  Sweet  went  away;  I  said  to  Mr. 
Sweet,  •  Yon  and  Bra  (1  may  have  ineltided 
Ben's  name,  or  may  have  said  "you")  have 
done  some  work  on  estimating  tJiis  timber, 
and  it  has  cost  yoa  money;'  and  alluded  to 
his  circumstances;  and  I  said  to  him  that  I 
should  probably  hold  the  timber  in  this  group 
for  some  time,  at  least,  until  it  was  worth 
more  than  at  that  time,  and  that  I  hoped  to 
be  able  to  come  out  all  right,  and  I  said 
whether  I  did  or  not  he  should  not  lose  tbe 
time  and  money  that  be  had  spent  in  making 
the  estimates.    He  thanked  me  for  the  otTer. 
I  said  to  him,  also,  that  I  was  keeping  track 
of  the  lands  in  tlus  group  in  an  account  by 
themselves,  to  see  how  they  came  out.    He 
tlianked  me  for  tlte  promise,  and  seemed  very 
much  pleased  with  it.    I  think  I  have  cov- 
ered all  of  importance  that  occurred  nt  that 
interview."     On  cross-examination  he  stat- 
ed:  "Before  we  got  througli  with  it  (as  I 
think  I  didn't  testify  here  before)  he  asked 
me  the  question  with  regard  to  tbe  payment 
of  damages,  or  tbe  payment  of  tbe  notes,  and 
v.42N.w.no.3— -tf 


it  was  agreed  between  us  that  there  was  no 
damages  to  be  paid  and  notes  to  be  collected 
in  connection  with  those  two  contracts. "  On 
tbe  re-examination  of  Mr.  Sweet  he  testified 
as  follows:  "Question.  I  want  to  call  your 
attention  to  a  statement  made  by  Mr.  Can- 
field  when  he  testified  tbe  first  time  in  the 
case,  when  be  testified,  ia  substance,  that  at 
a  con  venation  which  occurred  between  yon 
and  him  it  was  understood  t>etween  you  and 
him  that  this  contract  in  question  was  for- 
feited, and  that  be  gave  you  notice  of  its  for- 
feiture, and  you  gave  notice  to  him.  Did 
any  such  trHnsaction  ever  take  place  between 
you  and  him?  Answer.  Never,  to  my  knowl- 
edge. I  don't  recollect  of  any  such  thing. 
Q.  Was  there  ever  at  any  time  any  under- 
standing between  you  and  CanHeld  that  that 
contract  was  at  an  end?    A,  No,  sir. " 

Some  time  in  February,  1881,  Mr.  Canfleld 
furnished  to  Mr.  Sweet  a  statement  from  his 
books  of  his  account  witii  the  J.  Sweet  land 
contract  No.  1.  This  statement  contained 
all  items  of  expenditures  and  receipts,  with 
interest  compounded  at  10  per  cent,  per  an- 
num to  Septeml>er  12,  1880.  It  also  em< 
braced  a  stivtement  of  indebtedness  of  Sweet 
for  the  purchase  price,  with  interest  com- 
pounded at  tbe  rate  of  10  per  cent,  per  an- 
num from  the  date  of  the  contract,  Septem- 
ber 12,  1871,  to  September  12, 1880,  showing 
a  balance  due  from  Sweet  of  922,126.53.  It 
is  confessed,  however,  that  an  error  was  com- 
mitted in  computing  interest  on  S27,631.&6, 
from  September  12,  1871,  as  the  purchase 
price  named  in  the  contract  included  tite  in- 
terest on  the  actual  puirchase  price  from  Sep- 
tember 12,  1871,  te  September  12, 1874,  and 
correcting  this  error,  wliich  was  not  discov- 
ered until  tlie  testimony  in  this  cause  was 
taken,  the  balance  was  aa  above  stated, 
•5,923.78.  There  is  a  radical  disAKreement 
between  Mr.  Sweet  and  Mr.  Canfleld  as  to 
the  facts  and  circumstances  under  which  this 
statement  was  procured  by  Mr.  Sweet.  Tlie 
claim  of  Mr.  Hvreet  is  that  he  was  in  Mr.  Oaa- 
field's  ofiice  some  time  in  the  fall  of  1881,  and 
they  got  talking  about  this  matter,  and  Can- 
Qeld  asked  him  wliat  he  would  take  for  his 
interest  in  these  lands,  and  he  told  him  that 
he  would  take  815,000,  and  L'antield  said  lie 
would  not  pay  it.  He  then  asked  Canfleld  to 
make  a  statement  of  the  matter,  bow  tbey 
stood,  and  asked  Mr.  Ganfield  if  be  would  take 
money  on  it,  and  hereplled  that  be  would  take 
any  amount  of  money  he  (Sweet)  had  a  mind 
to  pay  him,  and  he  made  the  statement;  that 
he  told  him  that  he  had  acfaanceto  sell  toother 
parties,  some  of  whom  he  named,  and  gave 
that  as  a  reason  why  he  wanted  a  statement, 
and  it  was  furnished  him  by  Mr.  Canfield; 
that  after  he  got  it  he  copied  it  into  bis  book, 
and  returned  the  original  at  Mr.  Canfield's  re- 
quest. Mr.  Canfleld  upon  this  matter  testifies 
as  follows:  "Qiiettion.  Mr.  Sweet  has  sworn 
that  you  gave  bim  a  statement  relative  to 
these  lands,— a  debit  and  credit  statement. 
Will  you  state  how  you  came  to  give  him  that 
statement.    Atunoer.  Mr.  Sweet  came  to  me 
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some  time  preceding  February  14,  1881,  and 
said  to  me  that  be  either  hud  bouglit  or  was 
about  buying  him  a  home  in  Grand  Rapids. 
He  said  to  me:  ■  If  you  are  ever  going  to  do 
anything  for  me  on  tliat  land  matter,  it  would 
probably  be  worth  more  to  me  now  than  at 
any  other  time  you  cuuld  do  it.'     I  said  to 

him:  'I  will  make  a  figure  of  the ' 

In  the  first  place  I  asked  liim  what  he  would 
like  me  to  do,  and  thought  I  ought  to  do;  and 
his  reply  was  that  he  didn't  know  what 
would  be  right,  and  left  the  matter  with  me. 
,1  said  to  him  that  I  would  make  a  figuring 
of  or  statement  of  the  lands  that  were  origi- 
nally  embraced  in  this  contract  that  1  had 
agreed  to  keep  an  account  of,  and  he  could 
look  it  over,  and  he  could  better  judge  in  re- 
gard to  it.  We  had  more  conversation.  I 
don't  recollect  anything  except  visiting  now, 
particularly,  at  this  time.  As  the  result  of 
that,  I  said  to  my  daughter,  who  whs  one  of 
my  book-keepers  at  tlie  time,  to  make  a  state- 
ment of  the  account,  to  compute  the  interest 
on  it,  debit  and  credit,  at  10  per  Cent.,  com- 
pounded, and  to  figure  and  see  how  much 
tlie  money  I  had  invested  would  come  to  up 
to  the  same  date,  and  see  how  the  account 
stood.  She  made  me  that  figuring.  This  is 
the  one.  Very  shortly  after  Mr.  Sweet  was 
around,  and  I  gave  him  the  statement  and 
requested  him  to  look  it  over,  and  requested 
him  or  indicated  to  him  that  it  would  be  a 
good  Idea  to  have  Mr.  Wente  or  some  other 
competent  accountant  go  over  it.  and  see 
if  it  was  correct.  I  hadn't  been  over  it,  but 
presumed  it  to  be  correct.  I  also  said  to  him 
that  I  preferred  that  it  be  not  shown  to  any 
one  else,  and  when  he  had  done  so  to  return 
it  to  me,  and  this  he  promised  to  do.  It  ran 
along  some  time.  I  said  in  connection  with 
that,  that  after  he  had  done  so  to  come  and 
tell  me  what  he  thought  I  ought  to  do.  It 
ran  along  some  time,  and  be  didn't  come 
back.  I  should  say  that  it  was  60,  and  pos- 
sibly 30,  days.  I  then  met  him  on  the  street, 
and  called  his  attention  to  it,  and  asked  him 
for  the  statement,  and  to  come  in.  He  said 
he  would  bring  me  the  statement.  It  ran 
along  some  little  time  after  that  and  the  state- 
ment was  finally  returned  to  me.  Q.  In  that 
conversation  did  you  ask  John  Sweet  how 
much  he  would  take  for  his  interest  in  the 
contract?  A.  I  did  not.  I  probably  asked 
him  what  would  satisfy  him  for  my  promise, 
but  I  don't  recollect  it.  Q.  State  whether  or 
not  Mr.  Sweet  said  to  you  be  would  take  $15,- 
000  for  bis  interest  in  the  contract.  A.  At 
that  time  he  did  not" 

On  tlie  2l8t  day  of  November,  1881,  Sweet 
sold  to  Richard  G.  Peters  his  undivided  half 
interest  in  the  lands  covered  by  the  contract, 
and  assigned  and  transferred  the  contract  to 
Peters  for  the  consideration  of  825,000,  and 
Peters  assumed  and  agreed  pay  Canfield  the 
balance  due  from  Sweet  to  Canfield,  estimat- 
ed at  921,189.51,  and  interest  from  Septem- 
ber 12,  1880. 

The  most  important  question  of  fact  con- 
tained in  this  record  is  whether  Canfield  was 


informed  of  the  contemplated  sale  by  Sweet 
to  Peters,  and  consented  thereto;  and  re- 
specting this  the  witnesses  Sweet  and  Can- 
field  do  not  agree.  The  burden  is  upon  the 
complainant;  for  if  the  witnesses  are  equally 
creditable,  and  one  asserts  and  the  uttier  de- 
nies a  fact,  and  there  is  notliing  else  to  turn 
the  scales,  the  afiirmative  is  not  established. 
In  considering  this  question  we  cannot  ignore 
the  fact  that  Mr.  Canfield  recognized  an  ob- 
ligation as  due  from  himself  to  Mr.  Sweet 
arising  out  of  the  contract  relatious  between 
them.  It  is  true  that  Mr.  Canfield  bases  it 
upon  an  obligation  arising  out  of  charity, 
but  dependent  upon  the  benefits  he  expects  to 
reap  from  the  transaction.  If  his  profits  in 
the  end  are  large,  he  expects  to  give  more 
than  if  they  are  small;  and,  whatever  his 
charity  is,  he  gauges  it  by  the  pecuniary 
profits  of  the  investment.  But  be  acknowl- 
edges no  legal  obligation,  and  none  that  eq- 
uity can  take  Iiold  of  and  enforce.  He  claims 
that  Sweet  has  no  rights  under  the  contract, 
because  the  purchase  money  was  not  paid  on 
the  12th  day  of  September,  1874;  that  by  tlie 
terms  of  the  contract  prompt  performance 
was  essential;  and,  moreover,  by  express 
stipulation  of  the  parties,  time  was  declared 
to  be  of  the  essence  of  the  contract.  It  was 
said  in  Gram  v.  Wa.sey,  45  Mich.  228,  7  N. 
W.  Rep.  84,  762,  that  "it  has  been  held  in 
this  state  that  time  is  not  generally  so  far  of 
the  essence  of  a  contract  that  a  failure  to  per- 
form within  a  period  specified  will  necessa- 
rily preclude  a  party  from  being  allowed  to 
perform  subsequently.  •  *  •  But,  on 
the  other  hand,  when  a  vendee  has  failed  to 
perform  his  obligations,  relief  is  not  a  matter 
of  right,  and,  wliile  unimportant  omissions 
may  be  disregarded,  relief  will  not  be  granted 
where,  under  all  the  circumstances,  includ- 
ing the  conduct  of  the  parties,  it  does  not  ap- 
pear just  and  reasonable.  The  ground  on 
which  equity  relieves  ag^ainst  forfeitures  is 
that  it  would  operate  oppressively  or  fraudu- 
lently to  refuse.  But  no  one  can  ask  relief 
to  which  he  has  lost  his  strict  right,  when 
his  own  conduct  renders  it  unjust  that  he 
should  have  it." 

The  provisions  of  the  contract  between 
Canfield  and  Sweet  are  peculiar  in  some  re- 
spects, and  differ  materially  from  the  ordi- 
nary contract  for  the  sale  of  land.  While 
it  conveys  a  present  interest  in  the  lands 
mentioned,  so  that  in  equity  the  contract  is 
to  be  regarded  as  if  speciflcnlly  executed  for 
certain  purposes,  and  the  purchaser  became 
the  equitable  owner  of  the  land,  it  differs  in 
this:  that  ordinarily  the  vendee  is  in  equity 
the  trustee  of  tlie  purchase  money.  This 
contract,  however,  changes  this  relation,  and 
creates  a  trust  in  the  vendor,  and  places  in 
his  hands  and  under  his  control  a  fund  out 
of  which  the  purchase  money  is  to  be  or  naay 
be  realized,  it  gives  to  the  vendor  the  ex- 
clusive right  to  sell  either  the  land  or  timber, 
or  the  whole,  or  any  part  of  it,  and  oiit  of  the 
moneys  received  from  such  sale  to  apply  one- 
half  of  the  net  proceeds  upon  the  purchase 
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money,  and,  if  such  proceeds  exceed  the  pur- 
cliase  price,  he  ia  to  pay  one-half  of  the  sur- 
plus to  Sweet,  the  vendee.  Thus  at  the  out- 
set the  contract  places  all  the  propei-ty  pur- 
chased by  Sweet  under  the  control  and  dis- 
position of  Canfield.  and  the  parties  evidently 
contemplated,  for  they  provided  for  the  con- 
tingency, that  Canfield  would  sell  land  or  tim- 
ber, or  both,  more  than  sufficient  to  pay  the 
purchase  price.  This  provision  qualifies  the 
whole  agreement,  and,  instead  of  leaving  the 
vendee  as  a  trustee  of  the  purchase  money, 
transfers  such  trust  to  the  vendor.  It  qual- 
ifies the  provisions  as  to  time  and  term  of 
payment,  as  it  does  also  the  stipulation  that 
time  of  performance  shall  be  of  the  essence 
of  the  contract.  Sweet  is  by  the  agreenient 
prohibited  from  cutting,  removing,  or  sell- 
ing any  timber,  and  also  from  assigning;  or 
transferring  any  share  or  interest  of  or  in 
the  contract,  or  of  the  premises,  less  than  the 
whole.  Under  these  circumstances  the  duty 
was  Imposed  upon  Canfield  to  faithfully  exe- 
cute such  trust  in  such  manner  as  not  to 
prejudice  the  rights  of  the  purchaser. 

In  construing  this  contract  we  must  look 
at  the  situation  of  the  parties,  and  the  pur- 
poses they  had  in  view  in  relation  to  it,  and 
the  circumstances  out  of  which  it  arose.  Mr. 
Canfield  was  a  man  of  means,  engRged  in  the 
lumbering  business,  and  investing  all  his 
available  means  for  that  purpose  in  the  pur- 
chase of  pine-timbered  land  with  a  view  to 
speculative  rise  in  value.  He  knew  Mr. 
Sweet  as  a  land-looker  and  estimator  of  tim- 
ber. He  was  aware  that  Mr.  Sweet  had  not 
the  means  for  paying  $27,000  and  over  in 
three  years,  and  was  not  likely  to  obtain  it 
through  any  business  he  was  then  engiiged 
in,  within  -the  time  limited  in  tlie  rontract 
for  payment.  The  lands  were  purchtwed  by 
Cantield  at  Sweet's  suggestion  and  proffer  to 
take  a  half  interest  in  the  purchase,  and  they 
were  purchased  with  a  view  to  a  speculative 
rise  in  vsilue  in  the  future.  This  is  shown 
by  the  testimony  of  both  Mr.  Canfield  and 
Mr.  Sweet.  Any  rise  in  value  would  inure 
to  their  joint  benefit.  They  bargained  with 
this  benefit  in  view  from  the  inception  of  the 
transaction,  and  the  contract  must  be  con- 
strued with  reference  to  tliis  object.  The 
conduct  of  the  parties  affords  additional  aid 
in  the  construction  which  should  be  given  to 
its  terms.  Acting  under  the  trust  reposed 
in  him,  Canfield  almost  Immediately,  and 
even  before  the  contract  had  been  reduced  to 
writing,  but  in  pursuance  of  what  its  terras 
should  be,  commenced  to  sell  the  timlierf  rom 
the  lands  to  himself  and  partner.  If  he  un- 
derstood that  time  of  payment  was  to  be 
treated  as  the  essence  of  the  contract,  occu- 
pying the  trust  relation  that  he  did,  and  mak- 
ing sale  to  himself  and  partner,  he  should, 
and  we  think  would,  have  required  the  tim- 
lier  to  have  l)een  cut,  and  payments  made  be- 
fore September  12, 1874.  Instead  of  this,  no 
time  was  limited,  but  a  certain  quantity  at 
least  was  required  to  be  cut  annually;  and  the 
testimony  shows  that  four  years  would  have 


been  a  reasonable  time  to  cut  and  remove  all 
the  timber  sold  to  Can  field  &  Wheeler.  This 
would  have  taken  it  beyond  the  time  of  pay- 
ment specified  in  the  contract.  The  second 
sale  of  timber  to  Canfield  &  Wheeler  was  not 
so  limited  as  to  protect  Sweet's  interest,  if 
time  was  to  be  deemed  essential.  The  work 
went  on  from  year  to  year  under  these  con- 
tracts until  1878,  and  during  that  time,  and 
prior  to  September  12,  1874,  Canfield  told 
Sweet  that  it  looked  as  if  the  sales  would 
take  care  of  the  contract.  Mr.  Sweet  testi- 
fies that  this  assurance  was  made  to  him  as 
late  as  1879. 

On  September  12,  1874,  no  account  was 
rendered  by  Canfield  of  the  net  avails  of  sales, 
and  no  notice  given  that  he  sliould  require 
the  balance  paid,  and  in  default  the  contract 
would  be  forfeited.  Mr.  Canfield,  however, 
was  keeping  an  account  with  the  lands  in- 
cluded in  this  contract  as  he  was  in  duty 
bound  to  do  as  trustee;  and  it  was  clninieil. 
and  the  testimony  tends  strongly  to  show, 
that,  if  all  of  the  timber  sold  to  Canfield  & 
Wheeler  had  been  cut  and  put  in  at  tlie  con- 
tract price  of  two  dollars  a  thousand  feet,  it 
would  nearly  or  quite  have  paid  the  purcliase 
price  owing  by  Sweet.  In  1879  another  sale 
was  made  by  Canfield  to  Davies,  Blacker  & 
Co.,  of  which  also  an  account  was  duly  kept 
by  Mr.  Canfield,  and  the  avails  credited  to 
this  contract.  Up  to  this  time  no  claim  had 
been  made  by  Canfield  that  Sweet  had  for- 
feited bis  rights  under  this  contract,  or  had 
abandoned  it  He  had  it  in  his  power  to  sell 
more  timber  or  land  than  he  did,  but  he  did 
not  do  so.  The  testimony  shows  that  from 
1878  to  1879  there  was  a  depression  in  the 
market  for  pine  timber  and  pine  land.  It 
was  a  good  time  to  buy,  but  not  to  sell,  and 
Mr.  Canfield,  as  opportunity  offered,  made 
Investments  in  pine  land.  In  not  selling 
during  this  period,  he  exercised  a  wise  dis- 
cretion for  the  joint  benefit  of  himself  and 
Sweet;  and  especially  was  he  justified  in  so 
doing,  as  the  purpose  of  the  transaction  en- 
tered into  between  himself  and  Sweet  waste 
make  a  speculation  upon  the  rise  in  tlie  value 
of  tlie  tract.  Construing  tliis  contract  as  a 
whole,  giving  effect  to  its  whole  tenor,  and 
taking  into  consideration  tlie  conduct  of  the 
parties  under  it,  it  would  operate  as  the 
grossest  injustice  and  fraud  to  hold  that  time 
was  essential  in  the  performance  of  the  con- 
tract by  Sweet,  and  that  equity  is  powerless 
to  relieve  against  the  strict  letter  of  the  in- 
strument. The  contract  is  that,  in  case  of 
failure  bySweet  to  perform  punctually,  Can- 
field  "should  have  the  right  to  treat  and  (:<m- 
sider  the  contract  as  abandoned  and  for- 
feited." It  was  optional  with  Canfield  to 
treat  it  as  forfeited.  In  such  case,  and  more 
especially  under  the  other  provisions  of  the 
contract  as  to  sale  of  timber  by  Canfield, 
equity  required  hint,  if  he  intended  so  to 
treat  it,  to  give  sufficient  notice  of  such  in- 
tention before  the  appointed  time,  and  to 
render  an  account  of  the  purchase  money  re- 
ceived under  his  trust.    This  is  in  the  natutic 
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of  a  condition  subsequent,  against  which 
equity  will  relieve  upon  a  proper  showing. 
He  did  not  render  an  account,  and  did  not 
give  notice  or  treat  it  as  foiiCeited,  unless 
what  occurred  at  the  time  Sweet  was  about 
applying  fur  Ills  discharge  in  banliruptcy  can 
be  construed  into  a  bona  flde  notice  of  for- 
feiture. With  regard  to  the  occurrence  re- 
ferred to  the  parties  differ  widely  in  their 
testimony.  Whatever  view  may  be  taken  of 
the  testimony,  I  do  not  think  that  what  trans- 
pired upon  that  occasion  redounds  to  the 
credit  of  either  of  tlie  parties  to  it.  Sweet 
had  assigned  all  of  his  property,  rights,  and 
interests  to  his  assignee  in  bankruptcy,  and 
had  no  right  to  declare  a  forfeiture  or  solicit 
a  declaration  of  forfeiture  from  Canfield,  and 
CanQeld  had  no  right  under  the  circumstances 
to  declare  one.  The  testimony  shows  tliat 
tlie  contract  was  valuable,  and  the  purchase 
price  hail  largely  tieen  paid.  Sweet  had  made 
DO  mention  of  it  as  assets,  and  did  not  sched- 
ule Cao field  as  a  creditor.  Hence  liis  dis- 
charge in  bankruptcy  would  not  have  dis- 
charged his  liability  to  Canfleld.  It  is  appar- 
ent from  what  preceded  and  followed  that 
interview  that  it  was  a  mere  ceremony  gone 
througti  without  any  intention  that  it  siiould 
affect  their  rights  under  the  contract,  and  it 
did  not  affect  them,  whatever  their  inten- 
tions were.  The  discharge  became  an  ac- 
complished fact  in  October,  1880.  The  next 
spring  we  find  Canfleld  rendering  an  account 
of  the  situation  under  this  contract,  and  we 
find  Sweet  ofTering  to  sell  his  interest  to  Can- 
field  for  815.000,  which  was  refused.  We 
also  find  Sweet  offering  to  sell  to  other  par- 
ties, and  finally  to  Mr.  Peters.  The  testi- 
mony satisfies  us  that  Canfleld  knew  of 
Sweet's  attempts  to  sell,  and  he  admits  that 
Sweet  told  him  that  Peters  offered  him  $30,- 
000.  Sweet  testifies  that  he  told  him  that 
Peters  offered  to  give  him  $25,000,  anel  tluit 
he  consented  that  he  might  sell,  and  said  he 
preferred  that  he  should  sell  to  Peters,  as 
they  owned  other  lands  together.  Canfleld 
admits  that  he  thought  of  writing  to  Peters, 
but  upon  further  consideration  lie  did  not 
think  Mr.  Peters  would  be  so  foolish  as  to 
make  the  purchase  without  first  consulting 
him.  Sweet  informed  Peters  t)efore  the  sale 
to  him  was  concluded  that  Can  field  consented 
to  his  selling  to  him,  and  Peters  relied  upon 
such  information.  Tlie  testimony  is  con- 
vincing that  Canfleld  knew  that  Sweet  was 
negotiating  for  a  sale  of  his  interest  under 
the  contract,  and  that  Peters  had  offered  to 
pay  him  a  very  large  amount  of  money  there- 
for, and  that  Mr.  CanQeld  never  intimated  to 
Sweet  that  he  had  no  interest  under  the  con- 
tract on  accountof  its  having  been  abandoned 
or  forfeited,  or  for  any  other  reason.  He 
permitted  the  sale  to  be  consummated  with- 
out interposing  any  objections.  A  person 
wlio  keeps  silent  wlien  he  should  have  spoken 
will  not  in  a  court  of  equity  be  heard  to  speak 
when  be  should  keep  silent.  A  person  who 
stands  by  and  permits  another  to  deal  with 
his  property  as  his  own,  the  purchaser  rely- 


ing upon  appearances,  will  not  be  permitted, 
after  the  transaction  is  closed  without  objec- 
tions from  him,  to  question  it.  These  are 
familiar  axioms,  upon  which  courts  act  in 
administering  justice,  and  are  applicable  to 
tills  case. 

The  assignment  from  Sweet  to  Peters  was 
executed  the  2l3t  day  of  November,  A.  D. 
1881,  by  which  Sweet  sold  to  Peters  all  his 
interest  under  the  contract  for  •25,000.  pay- 
able as  therein  expressed.  A  day  or  two 
after  the  assignment  Mr.  Sweet  met  Mr. 
Canfleld  in  Hart's  office,  and  Canfleld  called 
him  to  one  side,  and  asked  him  if  he  had 
dosed  the  trade  with  Peters,  and  Sweet  told 
him  he  had.  Can  field  then  said  he  was  going 
to  bother  Peters  about  tlie  matter.  He  spoke 
jestingly  that  Peters  had  crossed  bis  track, 
and  he  was  going  to  bother  him,  and  said 
that  he  (Sweet)  need  not  worry  about  that.  It 
would  be  all  right  with  him.  Mr.  Canfleld 
recollects  meeting  Sweet  in  Hart's  oflioe,  but 
does  not  recollect  any  such  conversation. 
Sweet  communicated  this  information  to  Mr. 
Peters,  who  afterwards  requested  him  to  see 
Mr.  Canfleld  in  reference  to  the  matter.  Ac- 
cordingly Mr.  Sweet  at  one  time  visited  Mr. 
Canfleld  in  Chicago,  and  told  Mr.  Canfleld 
that  he  did  not  like  the  way  be  was  using 
Mr.  Peters,  and  hoped  that  he  would  settle 
or  arrange  the  matter  in  some  way.  Mr. 
Canfleld  said  that  he  (Sweet)  need  not  worry 
about  it;  he  was  intending  to  bother  Peters 
awhile.  Mr.  Sweet  said  to  him  that  he  sold 
on  his  account  entirely,  and  would  not  have 
sold  without,  and  he  replied  that  he  need  not 
worry  about  it.  Some  six  or  eight  weeks 
after  he  made  the  purchase  Mr.  Peters  called 
upon  Mr.  Canfleld,  and  told  iilm  he  had 
bought  Sweet's  interest,  and  requested  him 
to  write  him  a  letter  stating  that  be  was  sat- 
isfied with  Sweet's  sale,  so  that,  in  case  of 
death  or  accident,  he  would  have  something 
to  show  that  he  (Canfleld)  knew  of  the  sale, 
and  was  willing  it  should  take  place. 

It  is  proper  here  to  refer  to  a  clause  in  the 
contract  which  has  not  been  mentioned  be- 
fore. It  is  this:  "This  contract  is  executed 
in  duplicate,  each  party  holding  an  original 
copy;  and  it  is  expressly  agreed  by  the  par- 
ties hereto  that  no  assignment  thereof,  or  of 
the  premises  above  described,  shall  l)eof  any 
validity  or  force  whatever,  unless  such  as- 
signment be  made  on  each  of  said  duplicate 
originals."  Mr.  Peters  testifies  that  Mr. 
Canfleld  replied  that  he  would  look  up  the 
contract,  and  let  him  know.  Mr.  Canfleld's 
version  of  this  interview  is  as  follows: 
"Ajistner.  He  came  to  ray  office,  and  said  to 
me  that  he  bad  bought  Mr.  Sweet's  interest 
in  the  contract,  expressing  it  so  that  I  un- 
derstood what  contract  he  meant.  He  said 
there  was  nothing  in  it  to  show  that  there 
was  any  interest  there.  He  said  that  the  in- 
terest on  it  at  10  per  cent,  was  too  higli,  and 
asked  me  to  reinstate  (I  use  that  word;  I  am 
not  sure  that  that's  the  word  that  he  used) 
the  contract,  and  reduce  the  interest  to  7  per 
cent.,  and  give  him  two  years  touuf  on  it. 
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as  be  hadn't  the  money  to  pay.  The  inter- 
view was  very  short.  My  reply  to  it  wjis 
that  I  tuidn't  seen  the  contract  for  some 
years,  but  I  would  look  it  up,  and  see  wbat 
the  contract  was,  and  let  him  know.  I  will 
not  undertake  to  use  the  exact  language,  but  i 
give  the  effect  and  meaning  of  it. "  A  short  | 
time  thereafter  be  addressed  the  following  | 
letter  to  Mr.  Teters:  "Manistee,  Feb.  27, 
lti82.  Mr.  B.  6.  Feters,  Manistee.— Dt-Hr 
Sir:  In  accordance  with  talk  with  you,  I 
have  looked  over  that  old  contract,  and  I  see 
no  reason  why  I  should  write  you  the  open 
letter  you  ask,  which  would  be  giving  some- 
thing for  nothing.  Wbat  reason  have  you 
for  thinking  I  should?  Bespectfully  yours, 
John  Canfii£U>."  Neither  in  the  interview 
with  Mr.  Peters  nor  in  the  letter  does  he 
intimate  that  the  contract  has  been  aban- 
doned or  forfeited,  but  in  a  later  interview 
with  Mr.  Peters  he  made  the  claim  that 
Sweet  had  no  interest  under  the  contract 
that  he  could  assign  or  sell,  and  refused  to 
recognize  any  rights  in  Mr.  Peters.  On  De- 
cemL«r  28,  1885,  a  tender  was  made  by  Mr. 
Peters  to  Mr.  Canfleld  of  01.500  in  gold,  in 
payment  of  the  t>a)ance  owing  by  Sweet  upon 
the  contract,  and  offering  to  pay  more,  if 
more  was  due,  and  if  the  tender  was  more 
than  was  due  he  requested  that  the  surplus 
should  be  returned  to  him.  The  tender  was 
refused.  It  is  proper  to  state  that  Mr.  Feters 
testifies  that  in  the  meim  time  he  called  upon 
Mr.  CanBeld,  and  told  him  that  he  had  come 
to  pay  the  principal  and  interest,  if  he  de- 
sired it,  and  requested  him  to  make  a  state- 
ment, which  he  declined  to  da  With  refer- 
ence to  the  clause  of  the  contract  requiring 
assignments  to  be  indorsed  upon  botit  dupli- 
cates, we  will  say,  without  passing  upon  the 
validity  or  effect  to  be  given  to  such  clause, 
that  it  is  competent  to  waive  it  by  parol, 
and.  if  verbal  assent  to  an  assignment  is 
given,  it  is  a  waiver  of  such  requirement. 
The  decided  weight  of  testimony  is  that  Mr. 
Canfield  did  consent  to  the  assignment  by 
.Sweet  to  Peters.  Sweet  testifies  to  it,  and 
Pelera  testifies  that,  in  his  intci-view  with 
Can  Q  eld  next  after  the  receipt  of  the  letter, 
he  asked  him  if  he  did  not  consent  to  Sweet's 
selling  ills  interest  to  him,  (Peters,)  and  lie 
said  lie  did.  He  then  asked  him  what  he 
meant  by  that,  and  CanQeld  replied,  "He 
didn't  consider  Sweet  bad  any  interest  to 
sell." 

It  is  claimed  that  there  has  been  unreason- 
able delay  in  making  the  tender,  and  in 
bringing  the  suit,  which  ought  to  bar  a  right 
to  a  specific  performance.  There  was  un- 
questionably considerable  delay,  but  we  think 
it  was  excused, — First.  By  the  idea  which 
Pelera  entertained  that  Canlield  was  only 
bothering  him.  They  were,  and  always  had 
been,  upon  good  terms  since  they  knew  or 
dealt  with  each  other.  Seoond,  When  final- 
ly Canfield  refused  to  recognize  that  Peters 
had  any  interest  nnder  the  contract,  he  re- 
fused to  make  or  render  any  statement,  so 
that  Feters  could  determine  the  amount  to 


tender.  Third.  It  has  not  been  pointed  oat 
to  us  that  the  delay  has  caused  the  least  in- 
jury to  Mr.  Canfield,  or  embarrassed  him  at 
all  in  his  deal.ngs  with  the  land.  It  is  diOi- 
cult  to  see  bow  mere  delay  could  in  any  re- 
spect injure  iiim.  By  the  terms  of  the  con- 
tract he  has  absolute  control  over  the  lands-. 
He  can  sell  either  land  or  timber,  as  he 
cliooses,  and  in  the  month  of  May.  1884,  did 
sell  by  contract  a  portion  of  the  lands  to 
Luther,  Wilson  &  Luther.  Some  reliance 
is  also  placed  upon  the  fact  that  the  sale  to 
Peters  was  not  made  until  after  the  note 
given  by  Sweet  was  barred  by  the  statute  of 
limitations.  Aside  from  the  fact  that  if  the 
payments  had  been  indorsed  as  received  by 
Canfield  the  note  was  not  barred  by  the  stat- 
ute, there  is  the  fact  that  the  contract  itself 
contains  the  agreement  to  pay  the  purchase 
money,  and  it  was  under  seal,  and  the  right 
of  action  upon  it  would  not  be  barred  short 
of  10  years. 

We  think  the  record  makes  a  case  for  a 
specific  performance  of  the  contract,  and 
such  WDS  the  decree  in  the  court  below. 
Both  parties  have  appealed, — the  complain- 
ant, because  he  claims  that  he  is  entitled  to 
a  specific  performance  upon  paying  what  is 
due  and  owing  lo  defendant  by  Sweet  upon 
the  contract.  In  the  assignment  from  Sweet 
to  Peters,  the  assignee,  after  agreeing  to  pay 
Sweet  025,000.  assumed  and  agreed  to  pay 
to  defendant  "the  balance  due  from  said 
Sweet  to  Canfleld,  amounting,  as  near  ns  can 
be  estimated,  to  twenty-one  thousand  one 
hundred  eighty-nine  dollars  and  fifty-one 
cents,  and  interest  from  September  13, 1880;" 
and  the  circuit  judge  held  that  this  amount 
was  fixed  by  Sweet  on  the  basis  of  the  state, 
ment  made  by  the  defendant  In  February, 
1881,  which  showed  a  little  more  than  this 
sum;  and  he  assumes  that  Feters  was  will- 
ing to  pay  this  sum  as  part  of  the  price 
agreed  upon;  and  he  held  that  Peters  could 
not  dispute  that  such  amount  was  due  upon 
the  contract,  and  he  decreed  that  Peters 
should  pay  this  sum  without  interest  within 
six  days,  us  a  condition  to  a  delivery  of  a 
deed  to  him  by  defifndant.  In  this  we  think 
the  court  erred.  The  assignment  will  not 
bear  that  construction.  Its  language  is  too 
plain.  He  does  not  agree  to  pay  the  sum  es- 
timated, but  the  sum  due.  Now,  in  light  of 
the  admitted  fact  that  the  statement  fur- 
nished by  Canfield  to  Sweet  in  February, 
1881,  included  an  error  of  interest  com- 
pounded twice  to  the  amount  of  $16,202.85, 
the  injustice  of  such  construction  is  mani- 
fest. We  do  not  think,  however,  that  Mr. 
Peters  can  occupy  any  better  position  than  his 
assignor,  Mr.  Sweet,  would  hb  to  the  amount 
due.  We  think  the  method  of  computation 
of  interest  recognized  by  them,  aside  from 
the  efrors  contained  therein,  should  be  en- 
forced against  Mr.  Peters.  The  interest  will 
be  computed  at  10  per  cent,  compounded  to 
September  12,  1880,  on  the  sums  owing  to 
Mr.  Canfield  by  Mr.  Sweet.  The  receipts  by 
Mr.  Candeld  will  in  the  same  manner 
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computed  at  10  per  cent,  to  the  same  date. 
The  balauce,  with  inouey  paid  for  taxes,  if 
any,  will  draw  simple  interest  at  lU  per  cent, 
to  date  of  decree,  and  the  receipts  by  Mr. 
Caiifield  after  September  12,  1880,  will  be 
subject  to  the  like  rate  of  interest.  Upon 
paying  the  balance  found  due  by  this  method 
of  computation  within  60  days  after  the  de- 
cree is  settled  and  entered,  conveyance  shall 
be  made  by  Mr.  Canfleld  as  prayed  for  in  the 
bill.  As  modified  above,  the  decree  will  be 
affirmed, — each  pai°ty  to  pay  one-half  tlie 
costs  of  printing  record  for  this  court,  and 
clerk's  fees.  !No  otiier  costs  awarded.  The 
other  justices  concurred. 


Selioman  et  al.  v.  Ten  Eyck's  Estate. 
(Supreme  C(mrt  of  Mich/lgan.    April  19, 1889.) 

EylDBNCE — MOKTOAOBB — INSTBUOTIONS. 

1.  It  is  always  competent,  when  there  have  been 

Srevious  trials  of  a  cause,  to  show  that  any  evi- 
enoe  is  given  for  the  first  time,  or  to  explain  why 
it  is  given  at  that  time,  and  why  it  was  not  pro- 
duced before. 

3.  A  bill  of  sale,  not  under  seal,  absolute  on  its 
face,  may  be  shown  by  parol  evidence  to  have  been 
given  as  security ;  and  the  rule  that,  to  prove  that 
a  deed  absolute  on  its  face  was  intended  as  a  mort- 
gage the  evidence  must  be  clear,  conviocing,  and 
une(niivocal,  does  not  apply. 

8.  Defendants  pleaded  as  a  set-olt  to  plaintiffs' 
demand  that  they  bad  purchased  a  lot  of  logs  from 
plaintifrs'  assignor,  and  paid  for  them,  after  which 
plaintiffs'  assigrnor  sold  the  logs  to  one  O.,  and  re- 
ceived the  price  for  them.  Defendants  then  offered 
in  evidence  an  af&davit  of  plaintiffs'  assignor,  taken 
in  a  suit  against  him  by  O.,  concerning  a  portion  of 
the  logs  sold  to  defendants,  which  stated  that  de- 
fendants' logs  were  f  uUy  paid  for.  Held,  that  it 
was  properly  submitted  to  the  jury  to  find  whether 
the  afSdavit  referred  to  all  the  logs  sold  to  defend- 
ants, or  only  those  involved  in  the  O.  suit. 

4.  Where  the  court  has  already  charged  that 
the  terms  of  a  contract  did  not  require  anything 
to  be  done  by  defendants,  or  that  it  should  be 
signed  by  them,  it  is  not  error  to  refuse  to  charge, 
at  the  request  of  defendants,  that  the  lack  of  evi- 
dence of  defendants'  doing  anything,  and  even 
proof  that  they  did  nothing  under  the  contract,  can- 
not tie  considered  by  the  jury. 

Error  to  circuit  court,  Saginaw  county; 
D.  W.  C.  Gage,  Judge. 

Wheeler  &  MoKnight,  {Benton  Hanchett, 
of  counsel,)  for  appellants.  IV.  ji.  Tennant, 
(  Winner  &  Draper,  ot  counsel,)  for  appellees. 

Morse,  J.  This  is  the  fourth  time  this 
case  has  been  in  this  court,  and  each  time  it 
has  reached  us  upon  the  verdict  of  a  jury  in 
favor  of  the  plaintitfs.  It  will  be  found  re- 
ported as  follows:  49  Mich.  104,  13  N.  W. 
Rep.  877;  63  Mich.  290,  18  N.  W.  Rep.  818; 
and  60  Mich.  267.  27  N.  W.  Rep.  514.  It 
will  not  be  necessary  to  state  the  facts  at  is- 
sue, except  in  so  far  as  they  bear  upon  the 
assignment  of  errors  discussed.  As  the  case 
now  appears  before  us,  the  plaintiffs  show 
the  delivery  of  2,147,130  feet  of  logs  under 
the  contract  between  their  assignor,  J.  P. 
Kroll,  and  the  Tirm  of  C.  Sc  £.  Ten  Eyck. 
The  defense  makes  no  proof  of  payment,  and 
defends  under  two  claims,  each  one  in  the 
nature  of  an  oflset:    First.  That  by  a  writ- 


ten contract  between  Kroll  and  C.  &  E.  Ten 
Eyck  he  sold  to  tliat  flrm  a  one-half  interest  in 
a  certain  lot  of  standing  pine  and  logs  then 
cut  upon  the  same  lands,  from  which  the 
logs  delivered  by  Kroll  under  the  contract 
sued  upon  were  obtained.  That  C.  &  £.  Ten 
Eyck  paid  Kroll  SI, 500  in  full  for  the  timber 
and  logs  sold  to  them,  as  above  stated.  That 
Kroli  cut  this  timber,  and  sold  and  delivered 
all  the  logs,  one-half  of  which  were  the  Ten 
Eyck's,  and  received  the  money;  and  upon 
a  settlement  between  the  parties  a  large  profit 
was  made,  one-half  of  which  belonged  to  C. 
&  E.  Ten  Eyck,  and  this  must  be  an  offset 
against  anything  found  to  be  due  Kroll  for 
the  logs  sued  for  by  plaintiffs.  Second.  In 
February,  1878.  Kroll  sold  to  C.  &  E.  Ten 
Eyck  a  lot  of  J  P  K  logs,  which  Kroll  after- 
wards sold  to  one  Oould,  and  received  there- 
for $4,034.12.  That  this  money  belonged 
to  Ten  Eyck,  and  must  be  set  uft  against  the 
plaintiffs'  claim.  Tlie  contract  under  which 
the  first  claim  of  set-ofi!  is  made  is  called  in 
the  recoixl  the  undated  contract,  and  was 
found  among  Ten  Eyck's  papers  after  bis 
death.  Upon  the  trial  the  plaintiffs  admitted 
a  credit  upon  the  contract  under  which  Kroll 
delivered  the  logs,  reducing  their  claim  to 
|t8,815.27.  This  contract  was  dated  Novem- 
ber 23,  1878,  10  months  later  than  the  con- 
tract for  the  Side  of  the  JFK  logs,  under  the 
second  claim  of  the  defense. 

The  plaintiffs  contended  on  the  trial  that 
the  contract  for  the  sale  of  the  J  P  K  logs, 
although  conveying  an  absolute  title  on  its 
face,  was  in  fact  given  as  a  security,  and  not 
intended  as  an  absolute  transfer  of  title. 
The  court  instructed  the  jury  that,  if  they 
found  it  was  given  as  a  security,  they  might 
eliminate  it  entirely  from  the  case.  It  is  ap- 
piirent  that  the  jury  so  treated  it.  But  he 
also  charged  them  that  if  they  found  it  to  be 
an  absolute  sale  of  the  logs,  and  Kroll  sold 
them  to  Gould,  (of  which  sale  there  was  no 
dispute,)  and  received  pay  for  them,  it  would 
wipe  out  plaintiffs'  claim.  This  matter, 
therefore,  went  sqnarely  to  the  jury.  The 
plaintiffs  claimed  that  the  undated  contract 
was  never  delivered,  and  was  inoperative, 
and  offered  testimony  to  support  this  claim. 
The  court  instructed  the  jury  that  under  the 
circumstances  the  presumption  would  be  that 
the  contract  was  properly  executed  and  de- 
livered, and  of  force  and  effect  between  the 
parties.  That  it  was  a  paper  which  by  its 
terms  did  not  require  anything  to  be  done  by 
Ten  Eyck.  It  did  not  require  that  it  should 
be  signed  by  Ten  Eyck,  or  that  any  action 
should  be  taken  on  bis  part  In  regard  to  it. 
It  was  not  necessary  that  the  defense  should 
prove  any  consideration  in  order  to  make  it 
a  valid  paper.  That  the  burden  of  showing 
that  it  was  not  delivered  and  was  inoperative 
was  upon  the  plaintiffs,  who  must  by  testi- 
mony overcome  the  natural  presumption 
arising  from  its  being  found  after  Ten  Eyck's 
death  among  his  papers.  The  jury  evidently 
found  that  it  was  not  delivered  for  the  pur- 
poses mentioned  in  it,  and  that  it  was  itiup- 
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erative  and  of  no  effect,  and  we  cannot  say 
they  were  not  justified  in  so  finding. 

Testimony  was  given  byMr.  Tennant,  one 
of  the  counsel  for  the  plaintiffs,  that  the  first 
claim  of  set-off  made  by  the  defense  under 
the  contract  or  bill  of  sale  of  the  J  P  K  logs 
was  on  the  third  trial  of  the  case, — the  one 
next  preceding  the  trial  now  here  for  review. 
This  was  offered  and  received  in  explanation 
of  the  testimony  of  Mr.  Coggswell  in  refer- 
ence to  8iiid  bill  of  sale,  which  was  offered  by 
plaintiffs  for  the  first  time  on  the  last  trial  of 
the  case,  and  to  show  that  up  to  the  next  to 
the  last  trial  there  iiad  been  no  necessity  of 
calling  on  Mr.  Coggswell,  or  any  other  per- 
son, to  testify  upon  the  subject,  as  the  bill 
of  sale  had  never  before  that  time  been  relied 
or  rested  upon  as  a  defense  to  plaintitTs' 
claim,  and  that  upon  the  trial  before,  when 
it  was  first  presented,  the  plaintiffs  were 
taken  by  sarprise,  and  then  unable  to  meet 
it.  This  evidence  was  proper.  It  is  always 
eumpetent  to  show  that  any  evidence  in  a 
ciiuse  is  given  for  the  first  time,  when  there 
have  been  previous  trials,  or  to  explain  why 
it  is  so  given,  and  the  reason  it  was  not  pro- 
duced before. 

It  is  claimed,  further,  that  the  evidence  of 
Coggswellofa  parol  conversation  between 
himself  and  Ten  Eyck  should  not  have  been 
received  at  all,  without  the  direct  caution  of 
the  court  to  the  jury  as  to  the  manner  in 
which  it  was  to  be  considered,  and  the  weight 
to  be  given  to  it  as  against  the  terms  of  a 
written  instrument;  and  that  the  court  also 
erred  in  not  sufficiently  warning  the  jury 
that  the  terms,  tenor,  and  effect  of  this  bill 
of  sale  could  not  be  altered  or  changed  by 
parol  pioot,  unless  the  oral  testimony  was 
such  as  to  make  a  clear  and  cpnclusive  case 
that  the  instrument  was  given  as  a  security, 
and  not,  as  it  purported  to  be,  as  an  absolute 
conveyance  of  the  logs, — "a  case  which,  ■l)y 
the  force  of  the  evidence,  commands  unhesi- 
titing  consent."  A  large  number  of  author- 
ities are  cited  to  support  this  assignment  of 
error,  and  to  mainbtin  the  proposition  that 
the  proof  to  convert  a  deed  absolute  on  its 
face  into  8° mere  security  or  mortgage  must 
be  clear,  convincing,  and  unequivocal:  cit- 
ing, among  other  cases,  that  of  McMillan  v. 
Uissell,  in  this  court,  and  reported  in  68 
Mich.  66,  29  N.  W.  Kep.  737.  But  it  must 
be  remembered  that  a  mere  bill  of  sale,  as 
this  was,  not  under  seal,  is  not  governed  by 
the  rules  applicable  to  8\ich  solemn  instru- 
ments as  deeds  under  seal.  It  does  not  re- 
quire by  any  means  the  stime  amount  and 
strictness  of  proof  to  declare  a  mere  bill  of 
sale  a  chattel  mortgage  or  security  as  it  does 
to  determine  a  deed  to  be  a  mortgage.  "A 
simple  bill  of  sale  does  not  embody  the  pre- 
limiuariea  nor  the  essential  terms  of  a  con- 
tract in  such  a  way  as  to  exclude  parol  evi- 
dence. "  Picard  V.  McCormick,  11  Mich.  68. 
See,  also,  Kowe  v.  Wright,  12  Mich.  289; 
Trevidick  v.  Miimford.  81  Mich.  467:  Sirrine 
V.  Hriggs.  Id.  443. 

The  court  Instrscted  the  jury  that  it  was 


competent  to  show  that  an  instrument  of 
this  character,  although  conveying  an  abso- 
lute title  on  its  face,  may  have  been  given 
by  way  of  security,  and  tiiat  it  was  compe- 
tent to  show  this  by  parol  testimony.  We 
do  not  think  it  was  necessary  to  go  further, 
inasmuch  as  the  defendants'  counsel  on  the 
trial  did  not  ask  any  further  instruction  in 
this  regard.  It  is  now  contended  that  the 
court  should  have  at  least  told  the  jury  that 
the  burden  of  proof  was  on  the  plaintiffs  to 
introduce  sufficient  evidence  to  overcome  the 
presuniptiun  that  the  instrument  was  what 
it  purported  to  be,— an  absolute  sale.  Al- 
though nothing  was  said  about  the  burden 
of  proof,  and  no  request  asked  in  this  respect, 
I  think  the  court  clearly  enough  gave  the 
jury  to  understand  that  the  presumption  was 
with  the  paper  as  it  read,  and  that  they  must 
be  satisfied  that  it  was  given  as  security, 
and  not  as  an  absolute  sale,  before  they 
could  eliminate  it  from  the  case.  The  theory 
of  tlie  defense  was  that  the  paper  could  not 
be  shown  by  parol  proof  to  be  a  security,  and 
the  theory  of  the  plaintiffs  was  that  they  bad 
a  right  to  show  by  oral  evidence  that  it  was 
not  an  altsolute  sale.  The  court  submitted 
it  on  the  theory  of  plaintiffs,  and  I  do  not 
think  the  jury  were  mi8]>:d  by  the  charge. 
The  defendants  presented  16  requests  to 
charge.  The  record  shows  that  the  circuit 
judge  "did  not  read  said  requests  to  the  jury, 
but  assented  thereto,  except  as  stated  above 
to  the  ninth  and  tenth  requests,  by  a  memo- 
randum •  Yes,'  on  the  margin,  and  intended 
to  embody  them  in  his  charge,  and  counsel 
for  defense  made  no  request  that  the  court 
should  read  the  requests  of  the  defendant 
marked 'Yes' on  the  margin  thereof."  At 
the  close  of  the  charge  Mr.  Wheeler,  one  of 
the  counsel  for  the  defendants,  said:  "I  ask 
your  honor  to  charge  a  little  more  fully,  as  I 
have  requested  in  my  requests,  as  to  what 
Ten  Eyck  was  to  do  under  the  undated  con- 
tract, as  charged  by  the  supreme  court." 
The  court:  "I  have'  charged  that  the  con- 
tract was  drawn  in  such  a  way,  and  was  of 
such  a  nature,  that  he  was  not  required  to 
do  anything  except  to  take  the  profits.  That 
is  about  as  plain  as  I  can  make  it."  Mr. 
Wheeler  took  no  exception  to  this  remark  of 
the  court,  nor  did  he  manifest  in  any  way 
that  he  was  not  satisfied  with  the  reply.  It 
is  claimed  by  counsel  for  plaintiffs  that  the 
court  not  only  intended  to  give  these  re- 
quests marked  "Yes"  upon  the  margin,  but 
that  he  substantially  did  so,  and  almost  in 
their  exact  language.  Uut  the  counsel  for 
the  defense  insist  that  he  did  not  give  them 
in  the  language  requested,  and  that  they 
were  entitled  to  them  as  presented.  This 
fault  is  found  with  the  charge  of  the  c^urt 
in  relation  more  especially  to  the  undated 
con  tract.  We  have  carefully  compared  these 
requests  with  the  charge  of  the  court  and 
find  them  to  have  been  substantially  given 
by  the  court,  except  the  thirteenth.  The 
first  and  second  and  fourteenth  related  to  the 
contract  or  bill  of  sale  of  February  23,^878, 
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and  were  given  with  the  modification  that 
they  did  not  apply,  if  the  jury  found  it  to  Im 
a  security »  and  not  an  abaolute  transfer. 
Tills  was  ccdrrect,  as  Iieretofure  shown,  as  it 
was  open  to  the  plaintiffs  to  show  tltat  tlie 
bill  of  sale  was  only  a  security.  Tiie  third, 
fourth,  Qfth,  sixth,  seventh,  eighth,  flfteentli, 
and  sixteenth  were  given  in  almost  the 
identical  language  of  the  requests, — so  nearly 
word  for  word  that  the  moet  captious  critic 
ought  not  to  complain  that  they  were  not 
read  as  written.  The  eleventh  and  twelfth 
were  given  in  substance.  The  thirteenth 
was  not  given,  nor  do  I  tbinlc  the  defense 
was  entitled  to  it.  It  is  not  contended  in  de- 
fendants' brief  or  argument  that  it  was  ertar 
not  to  give  it. 

The  ninth  request,  refused  by  the  court, 
was  as  follows:  "The  statements  made  in 
Kruirs  affidavit  are  evidence  against  the 
plaiutifTs,  on  the  subject  of  the  logs  having 
been  paid  for  in  full,  and  tliere  is  no  evidence 
in  the  case  that,  in  giving  Mr.  Wheeler  the 
irtatements  upon  which  tlie  affidavit  and  an- 
swer of  KroU  were  drawn,  KroD  made  any 
other  or  different  statements  than  what  ap- 
pear in  the  affidavit  and  answer,  and  the  jury 
are  not  authorized  to  find  that  any  other  or 
diffeient  statements  were  made."  The  court 
instrocted  the  jury  in  this  regiird  as  follows: 
"There  is  another  item  oi  proof  in  this  case 
here  for  your  consideration.  It  appears  tliat 
one  Mr.  Gould  died  a  bill  in  chancery  here, 
and  Mr.  KroU  was  a  defendant  in  that  case, 
with  otiier  parties,  and  that  in  that  bill  a 
controversy  arose  with  regard  to  a  part  of 
tlie  TEX  logs,— 530,000,  or  thereabouts,  of 
those  logs, — and  they  have  offered  in  evi. 
dence  an  affidavit  made  by  Mr.  Kroll  for  the 
purpcse  of  procuring  the  dissoluUon  of  an 
injonction  in  that  case;  also  the  answer  of 
Mr.  Kroll  Hied  in  that  case.  The  daiin  that 
they  make  is  that  the  affidavit  and  the  an- 
swer states  that  the  TEN  logs  had  been  fully 
paid  for.  The  subjpct-matter  of  that  suit 
was  530,000  feet  of  the  TEN  logs.— a  part  only 
of  those  that  had  been  marked  with  that 
mark.  The  claim  they  make  is  that,  if  the 
affidavit  and  answer  are  true,  the  entire  lot 
might  be  considered  by  the  jury  as  paid  for. 
Now,  this  affidavit  and  answer  are  submitted 
to  tlie  jnryas  evidence  against  the  claimants 
here  on  tlie  subject  of  whether  the  «itire  lot 
of  logs  had  been  paid  for  or  not.  The  re- 
sponse that  is  made  to  it  by  the  claimants  is 
tbto:  That  a  large  amount  had  been  paid  on 
these  logs,  and  that  a  party  conki  very  prop- 
erly— that  is  the  claim  they  make — sign  this 
affidavit,  and  swear  to  it;  also  the  answer, — 
dairaing  that  530,000  had  been  paid  for. 
Now,  I  leave  thitt  for  the  jury  to  determine, 
what  the  fact  is  in  that  matter.  I  simply 
present  before  you  the  respective  claims  that 
are  made.  There  is  no  evidence  in  this  case 
that  shows  precisely  what  Mr.  Kroll  said  to 
Mr.  Wheeler,  his  counsel  in  that  case,  with 
regard  to  what  should  be  stated  in  the  an- 
swer or  in  tlie  affidavit.  But  1  charge  you 
that  yon  have  no  right  to  infer  that  anything 


else  was  said  to  him  than  what  appears  ii» 
the  affidavit  and  the  answer." 

This  instruction  is  complained  of  as  being 
misleading,  and  not  in  accordance  with  th* 
facts,  while  it  is  stajted  in  the  record  by  the 
circuit  judge  that  he  claims  to  have  thereby 
given,  in  substance^  the  request  of  ttie  de- 
fense, although  be  marked  it  as  "Kef used." 
The  answer  and  affidavit  made  by  Kroll  in  the 
suit  of  (rould  against  him  manifestly  referred 
to  only  580,330  feet  of  logs  'marked  TEN; 
and  the  statement  of  KroU  in  said  answer 
and  affidavit  that  all  the  TEN  logs  had  been 
paid  for  was  as  open  to  the  construction  of 
the  platntiSs,  that  he  was  speaking  only  of 
the  logs  involved  in  the  Gould  suit,  as  it  was 
to  the  construction  of  the  defense,  tliat  he 
meant  that  all  the  TEN  logs  cut  by  him  bad 
be^i  paid  for  in  fall  by  Ten  Eyck.  The 
charge  of  the  court  was  certainly  as  favora^ 
ble  to  the  defense  as  they  were  entitled  to 
hiive  it,  if  not  more  so.  The  jury  were  per- 
mitted to  infer,  if  they  desired,  tliat  Kroll, 
by  this  answer  and  affidavit,  admitted  and 
stated  that  all  the  logs  cut  and  delivered  to 
Ten  Eyck  under  the  contract  had  been  paid 
for  in  full.  It  seems  to  me  that  the  most 
natural  presumption  would  be  that  Krell,  in 
this  answer  and  affidavit,  was  conBning  bis 
statements  to  the  logs  in  controversy  In  that 
suit, — the  530,330  feet, — and  was  not  spew- 
ing of  all  the  logs  marked  TEN,  both  in  and 
outside  of  the  controversy  between  himself 
and  Gould. 

The  centh  request  was  as  foltows:  "The- 
lack  of  evidence  as  to  Ten  Eyc^'s  doing  any- 
tliing,  and  even  proof  that  he  did  nothing 
under  the  andated  contract,  cannot  be  con- 
sidered by  the  jury. "  This  the  circuit  j  udge 
marked  "Refused,"  and  did  not  give  to  the 
jury.  We  do  not  think  the  court  erred  in 
not  giving  this  request.  The  circuit  judge, 
as  lieretofore  shown,  distinctly  stated  to  the 
jury  that  this  contract  by  its  terms  did  not 
require  anything  to  be  done  by  Ten  Eyck, 
that  it  should  be  signed  by  him,  or  that  any 
action  sliould  be  taken  on  his  part  in  regard 
to  it,  and  that  it  was  not  necessary  to  show 
any  consideration  for  it.  Ten  Eyck  was 
dead,  and  Kroll,  therefore,  precluded  from 
testifying  in  relation  to  this  undated  con- 
tract. The  two  persons  who,  above  all  oth- 
ers, wovld  know  whether  this  contract  was 
delivered  or  not,  are  necessarily  ovA  of  the 
case,  as  far  as  their  testimony  is  concerned. 
The  truth  must  be  determined  by  circnm- 
stances,  and  the  evidence  of  third  persons. 
I  think  ttie  jury  had  the  right  to  consider  all 
the  circumstances  in  the  case,  and  that  so 
much  of  the  tenth  I'equest  as  sought  to  take 
from  the  Jury  the  fact  that  there  wsb  proof 
tending  to  show  that  Ten  Eyck  did  nothing 
under  this  undated  contract  was  pro{)erly  re- 
fused by  the  court.  It  was  not  necessary  that 
Ten  Eyck  should  do  anything  under  this  con- 
tract, and  this  the  court  instructed  them,  yet 
he  might  by  various  acta  and  words  have 
recognized  it  as  being  in  force  and  effective. 
Proof  tending  to  show  that  he  did  nothing  of 
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this  kind,  conpled  witb  tb«  evidence  of  Bar- 
ton and  the  letters  of  Ten  Eyek  to  Lock- 
wood,  (aae  60  ^eh.  275.  236,  27  N.  W.  Bep. 
514.)  was  certainly  competent  to  be  consid- 
ered by  the  jury  in  determining;  whether  this 
contract  was  a  living  effective  instrument,  or 
an  unused,  m  it  was  an  undated,  papier. 

This  eaae  has  been  four  timfs  determined 
by  a  jury  of  the  vidnage  in  favor  of  the 
plaintifia.  It  sluMiU  not  be  again  reversed, 
unless  substantial  error  lias  been  committed, 
so  that  we  are  Batis£«d  that  by  such  error 
there  has  been  a  miscari'iage  of  justice.  It 
must  be  remembered  tlisit  tlie  fact  of  Tea 
Eyck's  death  also  shuts  out  the  testimony  of 
KroU,  and  that,  therefore,  the  ease  must 
be  dtspeeed  of  upon  the  testimony  of  dis- 
interested parties  and  circumstances.  As 
disiDterviitec]  parties  ini>8t  aeceasarily  have 
less  kn^iwlfdgd  of  tlie  facts  than  the  princi- 
pal actors  of  the  matters  in  issue  here,  we  are 
left,  ae  the  jury  were,  to  find  the  truth  from 
many  facts,  some  of  them  of  little  Impoi^ 
tsBce  standing  alone.  But  the  jury  had  the 
right  to  use  these  eircnmatances  fo.  what 
they  wer^  worth,  and,  in  all  cases  like  the 
present,  courts  sboald  not  be  too  strict  in  the 
admisaioa  of  testimony.  Any  and  all  cir- 
cumstajaces  tliat  have  a  bearing,  however 
slight,  upon  the  questions  at  issue,  should  be 
permitted  to  go  to  the  jury  for  their  consid- 
eratioo  in  arriving  at  the  trutli  of  the  dis- 
puted matters  before  them.  A  careful  ex- 
amination of  the  record  discloses  no  error  of 
impurtauce  on  the  tria),  and  I  am  not  dis- 
posed from  such  exHrainaticw  to  find  that  the 
jury  were  misled  or  prejudiced  in  reiiching 
their  verdict.  There  was  evidence  in  the 
case  which,  if  believed  by  Uiem,  justified 
tlieir  conclusion.  We  cannot  say,  without 
sight  or  hearing  of  the  witnesses,  that  tlie 
jury  ought  not  to  have  given  credence  to 
their  testimony.  In  60  Mich.  275.  27  N.  W 
liep.  514,  as  the  record  there  appeared,  we 
thought,  and  so  iotimiited,  that  the  claim  of 
the  plaintiffs  was  not  sustained  by  the  pruofs 
on  eithvr  branch  of  the  alleged  set-off;  but 
the  testimony  of  Coggswell  in  relation  to  his 
talk  with  Ten  £yck  in  reference  to  the  hill 
of  sale  of  the  J  P  K  logs,  if  true,  disposes 
of  tliat  instrumieiiL  as  a  defiense  to  plaintiffs' 
claim ;  and  the  testimony  of  Barton,  as  given 
on  the  last  trutUand  the  Lock  wood  letters, 
with  olbex  circumstances,  convince  me  that 
the  "undated"  contract  was  also  an  "un- 
used" paper,  and  never  had  any  legal  effect. 
The  judgment  is  therefore  ^rmed,  with 
cists  of  both  courts. 

SuEBWooD,  C.  J.,  and  Chaucun  and 
Loxo,  JJ.,  concurred.  CAUPBfLLL.  J.,  con- 
curred in  the  result. 


DOTXiB  e.  DOBSOM. 

(SuiNWiM  Court  of  MUMgan.    April  19,  ISSti.) 

ronscitos— iNSTKrcnoitSk 
1.  S.  agreed  te  support  plaintiif  for  Itfe,  pay  Us 
debts,  etc,  givlBS  seeuiity  for  the  pertormsnoeof 


hla  ooatract,  aad  in  return  to  have  plalntiS's  prop- 
erty. Plaintiff  bad  a  yoke  of  oxen  porcbased  with 
money  realized  from  a  mortgaf^e  on  two  lots,  one 
ot  which  was  bis,  and  the  other  was  his  son's. 
The  son  then  asstgiocd  to  B.  rn  writing  his  intarest 
in  the  oxen  and  other  property,  and  S.  agreed  to 
Buppon  plaintiff,  and  release  the  son  from  all  lia- 
bility therefor.  Plaintiff  was  not  present  when 
this  contract  was  made.  After  S.  bad  taken 
plaintiff  to  his  house,  but  without  giviaf  security 
as  agreed,  he  sold  the  oxen.  Plaintiff  objected  to 
the  sale,  told  the  purchaser  that  the  oxen  were  his, 
and  denied  that  he  had  authoriied  or  ratified  the 
oon  t  raet  of  bis  son.  8.  afterwards  took  idalnttC  te 
the  house  of  another  person,  and  left  him.  Held, 
in  replevin  for  the  oxen,  that  the  conversations  of 
the  parties  before  the  execution  of  the  contract 
were  admissible  to  show  what  oontraot  plaiatur 
had  made,  and  that  S.  had  not  performed  It. 

3.  The  acts  and  conversations  of  plaintiff,  his  son, 
and  S.  before  the  sale  of  the  oxen  to  defendant 
were  admissible,  as  they  had  a  bearing  on  the  title 
10  the  oxrai,  though  defendant  was  not  present 

8.  Plaintiff  teatlfled  Uiat  he  told  defendant  that 
the  oxen  were  his,  and  objected  to  their  beinR 
sold.  Defendant's  evidence  was  that  he  asked 
plaintiff  if  there  was  any  clsdm  agaiinst  the  oxen, 
and  if  he  objected  to  the  sate,  to  which  plaintiff  re- 
plied that  there  waa  no  claim  against  them,  and 
that  if  he  had  any  objection  to  the  sale  he  could 
not  protect  himself.  Held  that,  as  the  issne  was 
fnirlysubaitted  to  theiaryonooBflieUDKevidenca, 
a  charge  that,  if  detendaat  purchased  the  cattle  in 
good  faith  from  B.,  he  would  be  protected,  not- 
withstanding 8.  might  have  failed  to  fulfill  his 
contract  with  plaintiff;  that  an  innocent  pnr- 
cbaser  of  goods  obtained  from  the  owner  by  fnind 
will  be  protected  in  replevin  by  the  owner, — was 
unnecessary,  and  was  properly  refused. 

4.  Plaintiff  was  a  decrepit  man,  more  than  70 
years  old,  and  he  tastifled  that  the  property 
taken  by  B.  was  all  that  he  had.  Heidthat,  as  it 
appeared  that  the  verdict  for  plaintiil  was  just, 
and  was  not  brought  about  by  sympathy  for  him, 
the  verdict  will  not  be  disturmsd  because  the  Cburt 
refnaed  to  charge  ttiat  the  jury  were  not  to  be  in- 
fluenced by  sympathy  for  plaintiff. 

Error  to  circuit  court.  Braach  county; 
Lane,  Judge. 

F.  A.  Lyon  and  W.  H.  Loekerhy,  tat  ap> 
pellant.  Dudley  M.  Wells  and  Henry  C. 
Lateridge,  for  appellee. 

MoBSE,  J,  This  is  an  action  of  replevla 
brought  in  the  circuit  court  for  the  county 
of  Branch  for  a  yoke  of  cattle.  Judgment 
passed  for  the  plaintiff,  and  defendant  bringa 
error,  y  or  some  t  i  me  prior  to  January,  1888. 
the  pUintiff  and  Ids  son  Amos  Doyle  had 
been  living  together.  The  yoke  of  cattle  in 
question  was  purchased  with  money  obtained 
from  a  mortgnge  executed  by  botlt  of  them 
upon  land,  20  acres  l>elonging  to  plaintiff 
and  17  to  Amos.  About  the  9th  of  .Jan- 
uary, 1888,  one  La  Forest  Smith,  a  aou-in- 
law  of  piaintiff,  made  an  arrangement  under 
which  tlie  pluintiff  was  to  live  with  him, 
and  beauppoi'ted  until  he  died.  It  is  claimed 
by  the  plaintiff  tlwt  Smith  was  to  properly 
maintain  him  during  his  life,  pay  hie  funeral 
expenses,  his  physician  bills,  and  a  not* 
against  him.  Smith  was  to  give  security  for 
the  performance  of  this  agreement,  and  in 
return  waa  to  liave  the  oxen  and  other  prop- 
erty. On  the  14tb  of  January,  1888,  Amoi 
Doyle  entered  into  a  written  agreement  with 
Smith,  by  which  be  assigned  and  set  over  to 
Smith  his  interest  in  tlie  oxen;  and  also  one 
wagpDt  one  plow,  one  caLtivator^  "together 
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with  corn,  corn-stalks,  and  hay  now  In  Iiis 
^Ktssessiou;"  two  pigs;  also $100 " to  be  paid 
from  the  Shearer  account,  and  the  straw 
from  four  acres  of  wlieat  now  growing  upon 
the  farm,  as  herdnufler  describeil."  He  al- 
so, in  the  same  a>;reement,  rented  to  Smith 
the  farm,  described  as  40  acres,  excepting 
tlie  4  acres  of  wheat  growing  thereon,  for  the 
season  of  lb88.  Smith,  in  consideration  of 
said  properly,  agreed  tliat  he  would  care  for 
said  Samuel  Doyle,  the  plaintilT,  during  his 
natural  life,  "giving  him  such  care  and  at- 
tention as  said  second  party  [Suitlli]  would 
to  any  other  member  of  his  own  family," 
and  that  he  would  pay  all  expenses  connected 
with  the  last  sickness  of  said  Samuel  Doyle, 
and  burial  expenses.  He  also  released  Amos 
from  all  obligation  to  care  for  plaintiff. 
Plaintiff  claims  that  he  owned  the  oxen; 
that  they  belonge<l  to  him  and  not  to  Amos; 
that  he  knew  nothing  of  this  written  agree- 
ment, and  never  authorized  Amos  to  make 
it,  and  never  consented  to  it,  or  raiiBed  it  in 
any  way.  The  oxen  were  delivered  to  Smith, 
and  the  plaintiff  was  taken  to  Smith's  house 
to  live.  While  he  was  living  there  Smith 
sold  the  cattle  to  defendant  for  $110.  Plain- 
tiff claims  that  he  knew  nothing  of  the  sale 
until  defendant  came  to  get  the  cattle.  Smith 
then  asked  plaintiff  if  he  was  willing  he 
should  sell  the  oxen,  and  he  told  him  he  was 
not.  Plaintiff  also  testifies  that  defendant 
asked  him  to  whom  the  cattle  belonged,  and 
he  informed  him  that  they  were  his.  Plain- 
tiff underbtood  that  Smith  was  to  give  a  bond 
conditioned  for  his  maintenance.  Smith 
gave  no  bond,  and  on  the  I8th  of  February, 
1888,  took  the  plaintiff  to  the  house  of  one 
Austin  Hawes,  and  there  left  him.  In 
March,  1888,  the  plaintiff  commenced  this 
suit. 

The  defendant  claimed — First,  that  the 
cattle  belonged  to  Amos,  and  that  the  plain- 
tiff never  liad  any  property  in  them;  second, 
that  under  the  agreement  between  Amos  and 
Smith  the  oxen  belonged  to  Smith,  who  had 
the  right  to  sell  them  to  defendant;  third, 
that  even  if  the  cattle  belonged  to  plaintiff 
the  defendant  was  entitled  to  them,  because 
the  plaintiff  consented  that  Smith  might  sell 
them.  These  questions  of  fact  were  submit- 
ted to  the  jury  in  a  clear  and  fair  charge  by 
the  court,  and  they  found  in  favor  of  the 
plaintiff  as  to  all  of  them. 

There  are  84  assignments  of  error,  18  of 
which  relate  to  the  admission  of  testimony. 
The  court  permitted  testimony  to  be  given  of 
the  talk  between  the  parties  as  to  the  ar- 
rangement, prior  to  the  execution  of  the  con- 
tract, between  Amos  Doyle  and  Smith.  This 
was  objected  to  as  i  ncompetent,  on  the  ground 
that  the  oral  talk  was  merged  in  the  written 
agreement.  The  testimony  was  properly  ad- 
mitted. Plaintiff  was  not  present  when  the 
written  contract  was  made,  and  denied  au- 
thorizing it.  He  also  claimed  that  it  was  not 
in  accordance  with  the  agreement  made  orally 
when  he  was  present,  and  to  which  he  as- 
sented.    He  therefore  had  the  right  to  show 


what  the  agreement  was  as  he  made  it,  and 
that  it  had  not  been  fulfilled  by  Smith. 

Many  objections  were  made  to  the  giving 
in  evidence  of  the  conversations  and  acts  of 
the  plaintiff.  Smith,  and  Amos  Doyle,  prior 
to  the  sale  of  the  cattle  to  defendant;  but, 
as  the  evidence  had  a  legitimate  bearing  upon 
the  title  to  the  cattle,  It  was  adnilssible,  al- 
though the  defendant  was  not  present.  We 
And  no  error  in  the  admission  of  testimony. 
The  substance  of  all  the  requests  to  charge 
presented  by  the  defendant  were  given,  ex- 
cept the  fourth  and  seventh.  The  fourth  is 
as  follows:  "If  Dobson  purchased  the  cattle 
in  good  faith  of  Smith,  he  would  be  protect- 
ed, notwithstanding  Smith  might  have  failed 
to  fulfill  his  contract  with  Doyle.  When  an 
innocent  purchaser  obtains  goods  from  one 
wiio  obtains  them  by  fraud  from  the  owner, 
he  will  be  protected  in  an  action  of  replevin 
brought  by  the  owner. "  The  seventh  reads : 
"In  arriving  at  your  verdict,  you  are  not  to 
be  influenced  in  the  least  by  any  sympathy 
you  may  have  for  the  plaintiff. "  The  court 
instructed  the  jury  that  the  plaintiff,  in  order 
to  recover,  must  show  that  he  and  not  Amos 
was  the  owner  of  the  cattle  when  they  were 
turned  over  to  Smith ;  that  if  the  plaintiff  au- 
thorized, consented  to,  or  afterwards  ratified 
the  written  contract  between  Amos  and 
Smith  he  could  not  recover,  or,  if  Amos  was 
given  general  authority  to  act  for  plaintiff  in 
the  making  of  this  contract,  the  plaintiff 
would  be  bound  by  it;  also  that,  if  plaintiff 
informed  defendant  at  the  time  he  bought  the 
cattle  that  he  had  no  claim  upon  them,  their 
verdict  must  be  for  defendant.  The  testi- 
mony of  the  plaintiff  was  that  he  told  Dob- 
son  the  cattle  were  his,  and  objected  to  their 
being  sold.  The  defendant's  evidence  was 
to  the  effect  that  he  asked  the  plaintiff  if 
there  was  any  claim  against  the  cattle,  and 
if  he  had  any  objection  to  their  being  sold, 
and  the  old  gentleman  replied  that  there  was 
no  claim  against  them,  and  if  he  had  any  ob- 
jection to  their  being  sold  he  could  not  pro- 
tect himself,  or  something  of  that  kind.  It 
will  be  aei-a,  therefore,  that  if  one  was  be- 
lieved the  defendant  knew  that  plaintiff 
claimed  to  own  the  cattle,  and  objected  to  the 
sale,  and,  if  the  jury  gave  credence  to  the 
testimony  of  Smith  and  the  defendant,  the 
plaintiff  made  no  objection  to  the  sale.  This 
issue  being  thus  squarely  made  in  the  testi- 
mony, and,  under  the  charge  of  the  court  as 
above  stated,  fairly  submitted  to  the  juty, 
the  fourth  request  was  not  necessary  nor  ap- 
plicable. 

In  his  instructions  the  court  made  no  ref- 
erence to  the  subject-matter  of  the  seventh 
request  in  any  way.  It  is  contended  by  the 
counsel  for  defendant  that  this  request  should 
liave  been  given;  that  the  plaintiff  was  an 
old  man,  over  70  years  of  age,  bent  with  the 
weiglit  of  years;  and  testifying,  as  he  did, 
that  the  property  taken  by  Smith  was  all  he 
had,  the  jury  were  unduly  influenced  in  his 
belialf,  and  sliuuld  have  been  cautioned 
against  giving  undue  weight  to  the  .natural 
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sympathy  arising  from  the  old  gentleman's 
age  and  poverty.  There  may  be  circum- 
stances BuiToiinding  a  case  in  court  which 
renders  it  eminently  proper  for  the  court  to 
remind  the  jury  of  their  sworn  duty  under 
their  oaths  to  discard  all  sympathy  or  preju- 
dice from  their  minds  in  disposing  of  the  is- 
sues of  fact  in  the  case.  But  it  is  seldom  nec- 
essary to  do  so,  except  in  cases  where  there 
is  more  or  less  public  excitement  in  and 
about  the  court-room.  It  must,  we  think, 
ordinarily  be  considered  that  juries  are  com- 
posed of  intelligent  and  honest  men,  who  are 
seeking  only  to  determine  where  the  truth 
is,  and  to  declare  it.  It  is  certainly  some- 
thing of  a  reproach  to  the  men  composing  a 
jury  when  it  becomes  necessary  to  caution 
and  instruct  them  not  to  let  their  sympathy 
or  prejudice  get  the  better  of  their  judgment, 
so  far  as  to  lead  them  to  disregard  their  oaths. 
Still,  if  such  an  instruction  is  asked,  it  ought 
to  be  given  In  most  cases,  as  such  an  in- 
struction ought  not  to  do  uny  harm  or  be  of 
undue  advantage  to  either  party.  A  careful 
examination,  however,  of  the  record  in  tliis 
case,  convinces  us  that  the  verdict  whs  a  just 
one,  and  not  brought  about  by  any  undue 
sympathy  or  prejudice  in  favor  of  the  plain- 
tiff. We  shall,  therefore,  not  disturb  it,  be- 
cause of  the  failure  of  the  court  to  give  or  to 
refer  to  the  subject-matter  of  this  seventh  re- 
quest. There  being  found  no  error  in  tiie 
proceedings,  the  judgment  will  be  affirmed, 
with  coats.    The  other  justices  concurred. 


People  v.  Lynq. 

{Supreme  Court  of  Michigan.    April  18, 1889.) 

laTOXjCATiNO  Liquous — Constitutional  Law. 

1.  Pub.  Acts  Mich.  18S7,  No.  313,  imposes  taxes 
on  persons  manafacturing  or  selling  at  wholesale 
or  retail  spiritnous  liquors  in  ttie  state.  It  pro- 
Tides  that  no  person  paying  a  manufacturer's  tax 
•li^  pay  a  wholesale  dmJer's  tax.  A  punishment 
is  also  provided  for  carrying  on  the  business  with- 
out paying  the  tax,  and  the  criminal  provision  Is 
eztended  to  clerics,  agents,  etc.  A  wholesale  dealer 
is  defined  to  be  one  who  sells  in  quantities  of 
more  than  three  Kailons,  or  more  than  a  dozen  quart 
bottles.  Held,  that  the  act  makes  no  discrimiaa- 
Uon  between  the  citizens  of  the  state  and  those  of 
other  state*,  or  between  local  and  foreign  produots, 
and  an  agent  of  a  foreign  manufacturer  is  crim- 
inally liable  for  selling  within  the  state  imported 
liquors,  in  the  original  paclsages,  in  quantities  of 
more  than  three  gallons,  without  paying  the 
wholesale  dealer's  tax. 

2.  The  act  is  not,  as  affecting  a  foreign  manu- 
facturer selling  at  wholesale  within  the  state,  re- 
pugnant to  ConsL  U.  8.  art.  1,  i  8,  granting  to 
oongresa  the  power  to  regulate  interstate  oom- 
merce. 

Error  to  circuit  court,  Iron  county;  C.  B. 
Grant,  Judge. 

Phillips  <t  Thompson,  for  defendant.  C. 
T.  Crandall,  Pros.  Atty.,  for  the  People. 

Lovo,  J.  Respondent  was  prosecuted  and 
convicted  under  an  information  which  al- 
lies substantially  that  on  July  19,  1888,  at 
the  village  of  Iron  River,  in  the  county  of 
Iron,  in  this  state,  the  re8{x>ndent,  whose  bus- 
iness consisted  in  part  of  selling,  at  whole- 


sale, brewed  and  malt  liquors,  (not  proprie- 
tary patent  medicine,)  as  agent  for  Franz 
Uagemeister  and  Henry  Hagenmeister,  co- 
partners, doing  business  in  the  city  of  Green 
Bay,  Wis.,  under  the  firm  name  of  Hage- 
meister  &  Son,  without  he  or  they  having  paid 
in  full  or  in  part  the  tax  required  by  law  to 
be  paid  upon  the  business,  neither  he  nor 
they  being  druggists,  selling  liquors  for 
chemical,  medicln^,  or  sacramental  purposes 
only,  and  in  strict  compliance  with  law. 
Respondent  brings  the  case  to  this  court  by 
writ  of  error,  on  exceptions  before  sentence. 
The  conceded  fact«  are  that  Franz  and  Henry 
Hageiueister  are  citizens  of  the  United  States 
of  America,  and  reside  at  the  city  of  Green 
Bay,  in  the  state  of  Wisconsin,  and  are  en- 
gaged in  the  manufacture  of  lager-beer,  un- 
der the  name  of  Hagemeister  &  Son,  at 
Green  Bay  aforesaid,  where  they  have  a 
brewery  for  the  manufacture  thereof.  That 
such  lager-beer  is  brewed  liquor,  within  the 
meaning  of  act  No.  813  of  the  Laws  of  Michi- 
gan for  1887.  That  said  Uagemeister  & 
Son  own  a  warehouse  in  the  village  of  Iron 
River,  in  tbe  township  of  Iron,  in  the  coun- 
ty of  Iron,  and  slate  of  Michigan,  where 
they  store  quantities  of  their  lager-beer  so 
made  by  them  at  Green  Bay  aforesaid,  and 
from  there  shipped  to  their  said  warehouse  in 
said  village  of  iron  River,  to  be  there  stored 
and  disposed  of.  That  the  defendant,  Henry 
Lyng,  is  employed  by  said  Hagemeister  & 
Son  as  their  agent,  on  a  regular  salary,  to 
look  after  their  said  warehouse,  to  take  orders 
for  and  deliver  said  beer  so  manufactured 
and  stored  in  quantities  exceeding  three  gal- 
lons, and  to  collect  and  remit  the  proceeds  of 
the  sales  thereof  to  Hagemeister  &  Son,  and 
was  so  employed  on  the  19th  day  of  July, 
1888.  That  on  July  19,  1888.  at  tlie  vilbige 
of  Iron  River,  in  the  county  of  Iron,  and 
state  of  Michigan,  said  defendant,  in  the 
course  of  said  employment  by  Hagemeister 
&  Son,  did  deliver  from  said  wxrelionse  to 
Martin  Lally  and  to  divers  other  persons, 
all  of  whom  paid  him  therefor,  certain  of  said 
lager-l>eer  so  made  and  shipped  by  Hagemeis- 
ter So  Son  from  Green  Bay  aforesaid,  in 
quantities  exceeding  three  gallons.  All  of 
said  lager-beer  was  so  delivered  in  the  orig- 
inal packages  in  which  it  had  been  shipped. 
The  defendant  sold  no  other  liquors.  That 
neither  the  said  defenrlant  nor  the  said  Ha- 
gemeister &  Son,  or  either  of  them,  liave 
paid  any  tax  in  tlie  village  of  Iron  River 
aforesaid  on  the  business  of  selling  or  keep- 
ing for  sale  malt  liquors  at  wholesale,  or  at 
wholesale  and  retail,  nor  given  any  bond 
such  as  is  mentioned  in  act  No.  313  of  the 
Public  Acta  of  Michigan  for  1887.  Upon 
this  state  of  facts  the  counsel  for  respondent 
asked  the  court  to  instruct  the  jury  to  find  a 
verdict  of  not  guilty.  This  the  trial  court 
refused,  but  directed  them  to  return  a  ver- 
dict of  guilty.  Act  No.  313,  under  which 
this  action  is  brought,  is  entitled  "An  act  to 
provide  for  the  taxation  and  regulation  of 
tbe  business  of  manufacturing^  selliii 
Digitized  by" 


140 


NOBTHWESIESN  BEPOBTEB,  YoL.  42. 


(Mich. 


ing  for  Bale,  f umisbing,  giving,  or  deliveriog 
spirttuoua  and  intoxicating  liquors  and  malt, 
brewed,  or  fermented  liquors,  and  vinous 
liquors,  in  this  state."  Section  1  of  the  act 
provides  tliat  persons  ^igaged  in  the  dilTer- 
ent  branches  of  the  bosiness  shall  pay  annu- 
ally a  certain  specified  tax.  A  retailer  of 
spirituous  and  intoxicating  liquors  or  mixed 
liquors  is  to  pay  the  sum  of  $500.  A  person 
engaged  in  tlie  business  of  selling,  or  offer- 
ing for  sale,  spirituous  and  Intoxicating  liq- 
uors at  wholesale  and  retail  is  to  pay  the  sum 
of  8800.  A  wholesaler  of  brewed  or  malt 
liquors  only  is  to  pay  the  sum  of  8800,  and 
upon  the  business  of  manufacturing  brewed 
or  malt  liquors  for  sale,  the  sum  of  865.  "^o 
person  paying  a  tax  on  spirituous  or  intoxi- 
cating liquors  under  this  act  shall  be  liable 
to  pay  any  tax  on  the  sale  of  malt,  brewed, 
or  fermented  liquors.  No  person  paying  a 
manufacturer's  lax  on  brewed  or  malt  liquors 
under  this  act  shall  be  liable  to  pay  a  whole- 
sale dealer's  tax  on  the  same. "  This  section 
also  provides  that  a  person  shall  pay  this  tax 
in  HS  many  different  places  as  he  carries  on 
business.  Section  S  provides  that  wholesale 
dealers  shall  be  held  and  deemed  to  mean  and 
include  all  persons  who  sell,  or  offer  for  sale, 
such  liquors  and  beverages  in  quantities  of 
more  than  three  gallons,  or  more  than  one 
dozen  quart  bottles,  at  any  one  time,  to  any 
person  or  persons.  Section  7  of  the  act  pro- 
vides for  the  punishment  of  any  person  en- 
gaged in  any  business  requiring  the  payment 
of  a  tax  under  section  1  without  paying  such 
tax,  and  gives  the  circuit  court  jurisdiction 
in  such  cases.  Section  24  of  the  act  extends 
the  criminal  provisions  of  this  statute  to 
clerks,  agents,  etc. 

It  is  the  contention  of  defendant's  counsel 
that  if  the  defendant  is  criminally  liable  nt  all, 
it  can  only  be  because  his  principals.  Hage- 
meister  &  Son,  are  liable  to  the  payment  of  a 
wholesale  dealer's  tax,  by  section  1  of  the 
act;  that  Uagemeister  &  Son  are  not  liable 
for  the  payment  of  this  tax,  because  they  are 
not  wholesale  dealers,  but  are  Importers;  that 
articles  imported  retain  their  distinctive 
character  at  leant  as  long  as  they  remain  in 
the  original,  unbroken  packages  in  which 
they  are  Introduced,  and  in  the  hands  of  the 
importer;  that  while  the  distinction  between 
an  importer  and  a  wholesale  dealer  is  not  in 
terms  drawn  in  this  statute,  it  may  be  pre- 
sumed that  it  was  enacted  in  the  light  of  ar- 
ticle 1,  §  6,  of  the  constitution  of  the  United 
States,  granting  to  congress  the  power  to  reg- 
ulate commerce  with  foreign  nations,  and 
among  the  several  states,  etc. ;  that  intoxi- 
cating liquors  are  universally  r«MX)gnized  as 
articles  of  commerce;  and  a  state  law,  impos- 
ing a  tax  which,  in  effect,  discriminates  be- 
tween the  products  or  manufactures  of  a 
state  where  it  is  enacted  and  those  not  of 
that  state,  is  a  regulation  of  commerce  be- 
tween the  states,  and  as  such  is  void,  because 
repugnant  to  the  constitution  of  the  United 
States;  that,  if  this  statute  is  to  be  construed 
as  imposing  a  wholesale  dealer's  tax  upon 


one  who  is  an  importer,  it  is  a  discrimination 
between  beer  oaaoofactured  in  this  state  and 
that  not  so  manufactured,  for  the  importer 
or  manufacturer  of  beer  outside  this  state 
must  pay  the  annual  tax  of  8800  in  every 
township,  city,  and  village  in  this  state  where 
he  desires  to  sell,  while  a  mannfacturer  of 
beer  within  this  state  only  pays  one  tax  of 
865  per  annum,  and  may  sell  his  product 
anywhere  in  the  state  at  wholesale.  Nosucli 
discrimination  exists  between  citizens  of  this 
and  another  state  under  this  statute,  as 
claimed  by  counsel  for  defendant,  or  between 
the  products  of  this  and  other  states.  The 
statute  treats  all  persons  i«itbont  discrimina- 
tion, whether  residents  or  non-residents,  and 
is  in  perfect  accord  with  the  provisions  of 
the  constitution  of  the  United  States.  It  is 
not  a  question  of  the  right  of  the  defendant 
to  manufacture  in  this  state.  It  is  a  ques- 
tion of  the  right  of  the  state  to  impose  upon 
him  a  tax  for  selling  at  wholesale.  If  the  beer 
was  manufactured  in  this  state,  and  paid  a 
manufacturer's  tax,  then  sales  at  wholesale 
could  be  made  without  the  payment  of  any 
further  tax;  but  if  a  citizen  of  Michigan, 
or  any  other  state,  sees  fit  to  manufacture 
his  product  outside  of  the  state,  and  brings 
the  same  into  the  state  as  a  manufact- 
ured product,  and  sells  or  keeps  for  sale  at 
wholesale,  within  the  meaning  of  this  stiit- 
nte,  the  tax  is  demandable,  and,  if  the  busi- 
ness Is  carried  on  in  violation  of  the  law,  tlie 
penalty  is  to  be  imposed  which  the  statute 
prescribed.  It  can  make  no  difference  that 
it  is  sold  in  the  original  packages.  When 
one  sells  beer,  or  keeps  it  for  sale,  in  quanti- 
ties beyond  three  gallons  or  one  dozen  quart 
bottles,  to  any  person,  at  any  time,  he  is  a 
wholesale  dealer  within  the  meaning  of  the 
statute,  wherever  such  beer  is  manufactured, 
within  or  without  the  state,  whether  sold  in 
original  packages  or  broken  packages.  If 
manufactured  within  the  state,  whether  by 
a  resident  or  non-resident,  a  corporation  or 
an  individual,  it  pays  a  manufacturer's  tax, 
and  sales  can  be  made  at  wholesale  without 
payment  of  further  tax.  If  the  product  does 
not  pay  a  manufacturer's  tax,  whether  man- 
ufactured by  a  resident  or  non-resident  of  the 
state,  and  sales  are  made  at  wholesale,  or  it 
is  kept  for  sale  at  wholesale,  within  the  mean- 
ing of  the  statute,  tlien  a  wholesaler's  tax 
must  be  paid. 

This  case,  in  principle,  does  not  fall  with- 
in the  cases  cited  by  counsel  for  defendant. 
It  has  been  the  policy  of  this  state,  since  the 
repeal  of  the  prohibitory  statutes  in  1875,  to 
tax  the  traffic  in  intoxicating  liquors,  and  it 
is  held  that  this  system  of  taxation  is  not  a 
license.  Mr.  Justice  Ck>oi.ET,  in  Young- 
blood  V.  Sexton.  32  Mich.  419.  said:  "Does, 
then,  a  tax  upon  the  traffic  in  liquors  come 
within  the  condemnation  of  this  provision  of 
the  constitution,  as  being  equivalent  to  a 
license  of  the  traffic'/  Is  it  the  same  in  legal 
effect,  or  is  it  the  same  according  to  the  pop- 
ular understanding  of  the  term  'license?' 
*    *    *     The  popular  underBtandins  of  the 
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word  '  license '  nndoabtedly  is  a  permission 
to  do  something  wbicfa  without  the  license 
would  not  be  aUowable.  *  *  *  Within 
tills  definition,  a  mere  tax  upon  the  traffic 
cannot  be  a  tusmse  o{  the  trafiCIc,  unless  the 
tax  confers  some  ilgtat  to  carry  on  the  tiafUc 
which  otlierwise  would  not  have  existed.  We 
do  not  understand  that  such  Is  the  case  here. 
The  very  act  which  imposed  this  tax  repealetl 
the  previous  law.which  forbade  the  trafiSc,  and 
declHred  it  illegal.  The  trade,  then,  became 
lawHol,  wliether  taxed  or  not.  *  •  •  There 
is  consequently  nothing  in  tlie  case  that  ap- 
pears tu  be  in  the  nature  of  a  license."  Tlie 
legislature  have  from  time  to  time  increased 
this  tax,  and  tiave  thrown  around  this  traffic 
greater  safeguards  and  restrictions,  prohib- 
iting sales  to  certain  specified  classes  of  per- 
sons, as  minors,  intoxicated  persons,  etc., 
and  also  prohibiting  sales  on  certain  days  of 
the  week  and  at  certain  hours  of  the  day. 
These  various  acts  of  the  leginlature  have 
been  upheld  by  the, courts  as  within  the  po- 
lice power  of  the  state,  wliich  the  legislature 
might  lawfully  exercise  within  its  discretion, 
so  far  as  it  kept  within  constitutional 
boonds.  The  liquor  tralfic  has  become  to 
be  r^srded  by  the  courts  and  legislatures  as 
a  business  which  must  be  kept  under  the 
most  strict  police  regulation  at  the  state. 
States  have  a  right  to  prohibit  ihe  sale  and 
consumption  of  an  article  of  commerce  which 
tbey  believe  to  be  pemiciooa  in  its  effects, 
and  the  cause  of  disease,  pauperism,  and 
crime.  In  this  state,  however,  since  the  act 
of  1875,  the  sale  of  such  intoxicating  and 
malt  liquors  has  been  regarded  as  lawful,  but 
subject  to  such  restrictions  as  the  legislature 
might  from  time  to  time  impose.  That  the 
legislature  has  Uie  power  to  make  such  regu- 
lations is  not  now  a  question  of  doubt,  and 
the  legislature  is  the  sole  judge  of  the  pro- 
priety of  such  enactments.  Mr.  Justice 
Haklan,  in  Mttgler  v.  State,  123  U.  S.  623, 
8  Sup.  Ct.  Kep.  273,  speaking  of  License 
Cases,  5  How.  504,  says  thut  "the  question 
[in  those  cases]  was  whether  certain  statutes 
of  Massachusetts,  Abode  Island,  and  New 
Uampshire,  relating  to  the  sale  of  spirituous 
liquors,  were  repugnant  to  the  oonstitulion 
of  the  United  States.  In  determining  that 
question  it  became  necessary  to  inquire 
whether  there  was  any  conflict  between  the 
exercise  by  congress  of  its  power  to  regulate 
commerce  witlj  foreign  countries,  or  among 
the  several  states,  and  the  exercise  by  a 
state  of  what  are  called  ■  police  powers.'  Al- 
though the  members  of  the  court  did  not 
fully  agree  as  to  the  grounds  upon  which  the 
decision  should  be  placed,  they  were  unani- 
mous in  holding  that  the  statutes  then  under 
examination  were  not  inconsistent  with  the 
ronstitution  of  the  United  States,  or  with  any 
act  of  congress.  Chief  Justice  Tankt  said : 
'  If  any  state  deems  the  retail  and  internal 
traffic  in  ardent  spirits  injurious  to  its  citi- 
zens, and  calculated  to  produce  idleness,  vice, 
or  dei>auchery,  I  see  nothing  in  the  constitu- 
tion of  the  United  Stales  to  prevent  it  from 


regulating  and  restraining  the  traffic,  or  from 
prohibiting  it  altogether,  if  it  thinks  proper.' 
Mr.  Justice  McLi'-.AN,  among  other  things 
said:  <A  state  regulates  its  domestic  com- 
merce contracts,  tlie  transmission  of  estates, 
real  and  personal,  and  acts  upon  internal 
matters  which  relate  to  its  moral  and  politi- 
cal welfare.  Over  these  subjects  the  federal 
government  has  no  power.  *  •  •  The 
acknowledged  police  power  of  a  state  extends 
often  to  the  destruction  of  property.  •  •  * ' 
Mr.  Justice  WooDBUsr  observed :  •  How  can 
tbey  [the  states]  be  sovereign  within  their 
respective  spheres,  without  power  to  regulate 
all  their  internal  commerce,  as  well  as  po- 
lice, and  direct  how,  when,  and  where  it 
shall  be  conducted,  in  articles  intimately  con- 
nected either  with  public  morals,  public  safe- 
ty, or  public  prosperity  f '  Mr.  Justice  GsiEit, 
in  still  more  em(>hatic  language,  said:  ■  The 
true  question  presented  by  these  cases,  and 
one  which  I  am  not  disposed  to  evade,  is 
whether  the  states  have  a  right  to  prohibit 
the  sale  and  consumption  of  an  article  of 
commerce  which  tbey  believe  to  lie  perni- 
cious in  its  eftects.  and  the  cause  of  disease, 
pauperism,  and  crime.  •  •  •  Without 
attempting  to  define  what  are  the  peculiar 
subjects  or  limits  of  this  power,  it  may  safe- 
ly be  affirmed  that  every  law  for  the  restraint 
or  punishment  of  crime  for  the  preservation 
of  the  public  peace,  health,  and  morals  must 
come  within  this  category.  *  *  *  It  is 
not  necessary  for  the  sake  ot  justifying  the 
state  legislation  now  under  consideration  to 
array  the  appalling  statistics  of  misery,  pau- 
perism, and  crime  which  have  their  origin  in 
the  use  or  abuse  of  ardent  spirits.  The  po- 
lice power,  which  is  exclusive  in  the  sliates, 
is  alone  competent  to  the  correction  of  these 
great  evils,  and  all  measures  of  restraint  or 
prohibition  necessary  to  effect  tlie  purpose 
are  within  the  scope  of  that  authority.' " 
These  statutes  under  consideration  in  the 
above  cases  were  enacted  for  the  purpose  of 
mitigating,  and  to  some  extent  suppressing, 
tlie  evils  of  hitempemnoe.  The  statute  of 
Massachusetts  prohibited  the  traffic  in  intox- 
icating liquors  by  all  persons  except  tliose 
holding  a  license  from  the  county  commis- 
sioner, and  licensed  vendors  were  forbidden 
to  sell  in  quantities  less  than  28  gallons  in 
any  single  sale.  Under  its  proricion  no  per- 
son was  entitled,  as  matter  of  right,  to  re- 
ceive a  license,  but  the  question  whether  any 
license  should  be  granted  in  the  county  w.is 
left  entirely  to  the  discretion  of  the  commis- 
sioners. A  person  whodid  not  hold  a  license 
engaged  in  the  business  of  selling  foreign 
liquors,  imported  into  the  United  States  un- 
der the  stAtutes  thereof.  He  was  indicted 
and  convicted  in  the  state  courts  of  a  viola- 
tion of  tlie  statute  of  the  state.  The  other 
cas««  were  under  similar  statates  oC  the 
states  of  New  Hampshire  and  Khode  Island, 
and  involve  similar  states  of  fact.  The 
causes  being  removed  to  the  supreme  court, 
the  j  udgmeniB  were  affirmed.  The  claim  made 
in  those  cases  was  that,  the  liquors  being 
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transported  into  the  state  under  the  aiithori- 1 
ty  of  the  federal  constitution  ami  statutes,  it  | 
was  not  competent  for  the  stale  to  pruiiibit 
their  sale,  or  n>gulate  the  mnnner  in  which 
it  should  be  conducted;  but  the  court  held 
that  the  statutes  were  not  in  conflict  with 
tlie  commercial  provisions  of  the  federal  con- 
stitution. Aa  was  said  by  Keed,  C.  J.,  in 
Collins  V.  Hills,  in  a  late  case  in  Iowa,  (41 
N.  W.  Rep.  571:)  "When  the  power  of  the 
state  to  legislate  with  reference  to  the  sub- 
ject-matter is  conceded,  it  follows  necessari- 
ly, we  think,  that  all  property  within  the 
state  is  subject  to  the  regulations  it  has  en- 
acted." 

When  property  purchased  in  another  state 
is  transported  to  this,  and  then  delivered  to 
the  purchaser,  to  be  used  or  consumed  within 
the  state,  the  transaction,  in  so  far  as  it  is 
governed  by  the  provisions  for  the  regulation 
of  commerce  among  the  states,  is  at  an  end; 
or,  in  tlie  language  of  Mr.  Justice  WooD- 
BTTBT,  in  the  License  Cases  above  cited: 
"These  license  laws  do  not  profess  to  be,  nor 
do  they  operate  as,  regulations  of  foreign 
commerce,  nor  the  domestic  commerce  be- 
tween the  states.  It  does  not  operate  on 
either,  or  the  imports  of  either,  till  they  have 
enteral  the  state,  and  become  component 
parts  of  its  property.  Then  it  has,  by  the 
constitution,  the  exclusive  power  to  regulate 
its  own  Internal  commerce  and  business  in 
such  articles,  and  bind  all  residents — citizens 
or  not— by  its  regulations,  if  they  ask  its  pro- 
tection and  pririleges;  and  congress,  instead 
of  l)elng  opposed  and  thwarted  by  regulations 
as  to  this,  ran  no  more  interfere  in  it  than 
the  states  can  interfere  in  r^ulation  of  for- 
eign commerce.  If  the  proposition  was 
maintainable,  that,  without  any  IcgislHtion 
by  congress  as  to  the  trade  between  the  states, 
anything  imported  from  another  state,  for- 
eign or  domestic,  could  be  sold  of  right  in 
the  package  in  which  it  was  imported,  not 
subject  to  any  license  or  internal  regulation 
of  a  state,  then  it  is  obvious  that  the  whole 
license  system  may  be  evaded  and  nullified, 
either  from  abroad  or  from  a  neighboring 
state,  and  the  more  especially  can  it  be  done 
from  the  latter,  as  imports  may  be  made  in 
bottles  of  any  size,  down  to  half  a  pint  of 
spirits  or  wines;  and,  if  its  sale  cannot  be  in- 
terfered with  and  regulated,  the  retail  busi- 
ness can  be  carried  on  in  any  small  quantity, 
and  by  the  most  irresponsible  and  unsuitable 
persons,  with  perfect  impunity." 

Certainly,  if  the  state  may  grant  or  refuse 
licenses  for  the  sale  of  this  article  when  im- 
ported into  the  state  at  its  pleasure,  then  may 
a  state  regulate  the  same  by  taxation.  When 
stored  in  this  state  it  is  conceded  to  be  for  the 
purpose  of  sale  at  wholesale.  It  then  becomes 
a  component  part  of  the  property  of  the  state, 
and  in  so  far  as  it  may  have  been  governed 
by  the  provisions  of  the  federal  constitution 
for  the  regulation  of  commerce  between  the 
states  such  rights  are  at  an  end,  and  it  must 
be  treated  as  property  within  the  state  for  all 
purposes  of  taxation,  and  it  at  once  becomes 


subject  to  the  laws  which  the  state  has  en- 
acted governing  its  use  or  disposition, 
whether  sales  are  made  or  to  be  made  in  the 
original  pacltages  or  not.  If  the  principle 
for  which  counsel  for  defendant  contends 
could  be  maintained,  it  would  follow  that  man- 
ufacturers outside  the  state  could  bring  this 
article  within  the  state,  and  escape  all  taxa- 
tion, either  as  a  manufacturer  or  wholessile 
dealer,  so  long  as  the  article  was  sold  in  the 
original  packages.  It  is  claimed  that  Hage- 
meister  St  Son  are  not  chargeable  with  the 
manufacturer's  tax,  because  not  manufactur- 
ing within  the  state,  and  that  the  defendant 
cannot  be  convicted,  for  the  reason  that  Hage- 
meister  Sc,  Son  are  not  liable  to  the  payment 
of  a  wholesale  dealer's  tax  under  this  act,  for 
they  are  importers,  and  not  wholesale  dealers. 
It  does  not  matter  where  these  articles  are 
manufactured,  or  by  whom.  The  person  who 
sells,  or  oilers  them  for  sale,  in  quantities  of 
more  tlian  three  gallons,  or  more  than  one 
dozen  quart  bottles,  at  any  one  time,  to  any 
person  or  persons,  is  held  to  be  a  wholesale 
dealer,  and  liable  for  such  wholesale  dealer's 
tax,  unless  a  manufacturer's  tax  has  l)een 
paid.  The  defendant  is  not  a  manufacturer. 
The  statute  places  all  men  not  manufactur- 
ing, but  selling,  liquors  in  this  state,  in  cer- 
tain quantities,  on  the  same  basis,  and  makes 
them  wholesale  dealers.  Counsel  for  defend- 
ant cites  Bowman  v.  Railway  Co.,  126  U.  S. 
465,  8  Sup.  a.  Rep.  689, 1062.  In  that  case 
the  sole  question  involved  was  as  to  the  va- 
lidity of  certain  provisions  of  tlie  statute 
which  forbade  common  carriers  from  trans- 
porting to  any  point  within  the  state  of  Iowa 
intoxicating  liquors,  unle-ss  they  had  been  fur- 
nished with  written  evidence  of  the  right  of 
the  consigner  to  sell  the  same  within  the 
state.  The  ri  ght  to  tax  this  commodity,  when 
once  witliin  the  state,  was  not  in  controversy 
in  that  case.  Walling  v.  Michigan,  116  U. 
S.  446,  6  Sup.  Ct.  Rep.  454,  was  a  case  which 
aro^o  under  the  Michigan  statute  of  1875, 
which  required '  persons  selling  liquors,  or 
taking  orders  therefor,  in  this  state,  for  liq- 
uors to  be  shipped  from  without  the  state, 
to  pay  a  tax  of  »I00,  while  no  such  tax  was 
required  of  persons  selling  liquors  or  taking 
orders  for  the  sale  of  the  same  which  were 
ttie  product  of  this  state.  This  was  held  to 
Im  a  discrimination  between  the  product  of 
this  and  the  other  states,  the  court  saying: 
"So  long  as  congress  does  not  pnss  any  law 
to  regulate  commerce  among  the  several 
states,  it  thereby  indicates  its  will  that  such 
commerce  shall  be  free  and  untrammeled,  and 
that  any  regulation  of  the  subject  by  the 
states,  except  in  mattera  of  local  concern  only, 
is  repugnant  to  such  freedom."  But  no  such 
question  is  involved  here.  The  property  in 
question  is  within  the  jurisdiction  of  the 
state,  is  offered  for  sale,  and  has  paid  no  tax. 
The  state  claims  the  right  to  regulate  it  by 
taxation,  and  this  it  may  lawfully  do  under 
the  police  power.  It  is  a  tax  local  in  its  nat- 
ure, and  imposed  for  the  purpose  of  restraint 
of  the  sale  of  a  dangerous  cum  iiodity.  Un- 
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der  tbe  conceded  fucts  in  the  case  the  convic- 
tion was  warranted,  and  the  verdict  must 
stand.  The  court  below  will  proceed  to  judg> 
ment  upon  the  verdict. 

Sherwood.  C.  J.,  and  Campbell,  J.,  con- 
curred. Chamflin  and  Morse,  JJ..  con- 
curred in  the  result. 


Auditor  General  v.  Board  of  Super- 
visors OF  Shiawassee  County. 
{Supreme  Court  of  MioMoan.    April  19,  1889.) 
Taxation  —  Sbt-Off  and   Coohtsb-Cla^i— Iii- 

TKREST. 

1.  Act  Mich.  1869,  No.  169,  f  184,  providing  for 
the  resale  of  lands  Doaght  by  the  state  at  tax-sale 
remaining  unsold  for  Ave  years,  and  for  charging 
back  to  the  proper  county  any  deficiency  in  the 
amount  bid  at  such  resale  below  the  amount  bid 
by  the  state  at  the  first  sale,  is  invalid,  so  far  at 
least  as  it  requires  losses  sustained  on  previous 
pnrchases  to  ba  charged  back  to  the  county. 

2.  On  application  for  a  writ  of  mandamut  to 
the  board  of  supervisors  to  assess  and  collect  a 
sum  alleged  to  bie  owing  by  the  county  to  the  state, 
tbe  respondent's  claim  tbat  an  item  of  the  alleged 
indebtedness  is  invalid  is  not  a  oounter-olaim, 
sad  may  be  oonsidered. 

8.  A  county  cannot  object  to  charging  interest  on 
erroneous  items  charged  back  to  it  by  the  auditor 
general,  or  on  items  for  tbe  support,  etc.,  of  its 
deaf,  dumb,  and  blind  at  the  public  institutiou, 
where  suah  has  been  the  uncontested  custom  of 
the  auditor  geueral's  office  for  many  years,  and 
annual  statements  have  been  furnished  to  the 
county,  and  it  made  no  objection  to  such  charges, 
tbouga  it  did  object  to  other  charges. 

4.  How.  St.  Mich,  i  1106,  reiiuires  the  auditor 
general  to  state  the  account  with  each  county  au- 
nnally  on  the  1st  day  of  July,  and  the  amount  due 
from  it  is  reqnlred  by  section  1080  to  be  included 
in  the  amonnt  of  state  tax  apportioned  to  it.  It 
has  been  customaiy  for  many  years  to  charge  in- 
terest on  the  annual  balances  due  the  state,  and, 
when  unpaid,  to  carry  them  forward  into  the  ao- 
connt  of  the  ensuing  year  of  which  they  form  part 
of  the  balance.  Some  counties  have  paid  the  bal- 
ances promptly,  while  others  have  whoUy  neglect- 
ed them.  Heio,  that  such  balances  should  be  con- 
sidered as  debts  due  the  state,  and  that  such 
method  of  computing  interest  was  not  illegal  as 
compounding  it.  Bbbbwood,  C.  J.,  and  Uoiub,  J., 
dissenting. 

S.  V.  R.  Trowbridge,  A.tty.  Gen.,  {Moset 
Tagrjart,  of  counsel,)  for  relator.  8.  P. 
Smith,  and  Jatne*  M.  Qoodell,  for  respond- 
ent. 

Long,  J.  Petition  for  mandamus.  Man- 
damus is  aslced  by  the  relator,  as  auditor 
general  of  tliis  state,  to  compel  the  board  of 
supervisors  of  Shiawassee  county  to  appor- 
tion among  the  several  townships  in  said 
county  the  sum  of  642,882.80,  claimed  to  be 
owing  by  said  county  to  the  state.  It  is 
claimed  in  the  petition  that  on  September  28, 
1887,  tbe  relator  sent  to  the  cleric  of  said 
board  a  statement  showing  the  amount  of 
state  tax  apportioned  to  said  county,  with 
tbe  following  notice:  "There  is  also  to  be 
levied  asa  portion  uf  the  county  taxes,  as  re- 
quired by  section  22,  act  153,  Laws  of  1885, 
unless  paid  prior  to  Oct  1,  the  indebtedness 
of  your  county  to  the  state  on  the  first  day 
of  July,  1887,  then  auiuunting  to  the  sum  of 


942,832.80;  you  will  cause  the  same  to  \m 
laid  before  the  board  of  supervisors  of  your 
county  in  October,  1887."  It  is  further 
claimed  that  said  indebtedness  was  the  con- 
tinuation of  an  indebtedness,  the  larger  part 
of  which  existed  for  several  years,  but  which 
bad  been  permitted  to  gradually  increase 
from  year  to  year  until  it  reached  the  amount 
above  stated;  that  regular  statements  of  ac- 
count have  been  sent  to  the  clerk  of  said 
board  in  each  year,  but  that  the  board  has 
failed,  negleeteid,  and  refused  to  apportion 
such  indebtedness,  as  required  by  law,  among 
the  several  townships,  or  to  collect  or  cause 
to  t>e  collected  and  paid  over  to  the  state  tbe 
amount  due,  although  such  annual  state- 
ments were  regularly  laid  before  such  board. 
That  said  sum  is  the  true  and  actual  amount 
due  from  said  county  to  the  state,  as  appears 
from  the  flies  and  records  in  the  auditor  gen- 
eral's ofiSce.  The  respondent  admits 'by  its 
answer  that  these  statements  have  been  so 
furnished,  but  denies  the  correctness  of  such 
statements,  and  that  the  oounty  is  indebted 
to  the  state  in  tbe  amount  named.  It  is 
claimed  by  the  respondent  that  prior  to  the 
year  1866,  as  appears  by  tbe  records  in  tbe 
office  of  the  auditor  general,  and  from  his 
annual  report,  there  was  a  credit  balance  in 
favor  of  said  county  from  the  state  from  the 
year  1848  to  1865,  inclusive,  but  that  none 
of  the  balances  during  any  of  that  period 
were  ever  paid  in  cash  or  otherwise  settled 
and  discharged,  but  they  were  carried  along 
in  the  account  from  year  to  year;  and  the 
balances  against  tbe  county  since  the  year 
1865  to  the  present  time  have  been  carried 
along  in  the  account  in  a  similar  manner 
without  being  paid  or  settled.  It  is  further 
claimed  by  respondent  that  interest  at  7  per 
cent,  per  annum  has  been  charged  upon 
nearly  all  items  entering  into  said  accounts, 
and  that  said  interest  is  charged  to  the  1st 
day  of  July  of  each  year,  when  the  balance 
is  struck,  and  tbe  balance  of  the  account  is 
carried  forward  as  the  first  item  in  the  new 
account  for  the  year  succeeding,  and  interest 
is  computed  upon  such  balance  as  well  as 
upon  the  other  items  of  said  account,  and 
tliat  by  tliis  metliod  interest  upon  interest  is 
charged  from  year  to  year,  and  has  been  so 
charged  since  the  year  1866  to  the  present 
time,  and  the  large  balance  now  claimed  to 
be  due  is  made  up  in  great  part  of  the  items 
of  interest  so  computed  and  compounded. 
It  is  insisted  tbat  the  prai-tice  of  charging  i  n- 
terest  from  year  to  year,  and  compounding 
the  same  in  the  manner  so  done,  is  without 
warrant  of  law,  and  these  items  in  tbe  ac- 
count of  interest  charges  should  be  elimi< 
nated  from  such  account. 

It  is  further  claimed  that  daring  the  same 
period  there  have  been  certain  taxes  charged 
back  to  the  county,  in  gross,  in  the  state- 
ment of  account  so  made  by  the  auditor  gen- 
eral, and  that  in  the  statement  furnished  by 
tbe  auditor  general  to  the  treasurer  of  said 
county  these  taxes  have  l>een  charged  back  to 
tbe  county,  and  that  interest  at^7  per  cent 
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per  aiuiiim  is  computed  and  compoimded 
iivm  year  to  year  upon  the  taxes  so  charged 
back  from  the  1st  day  of  February  of  the 
year  Bucoeeding  that  for  which  the  taxes  were 
levied  up  to  the  1st  day  of  July  of  the  year 
whea  said  taxes  are  so  charged  back  (to  the 
'0»unty.  It  is  further  clained  by  respondent 
that  there  appear  ia  the  account  as  charfred 
Against  the  county  from  the  year  1869  to  1875 
various  sums  of  money  for  losses  sostained 
by  the  state  arising  undeir  seotion  124  of  act 
No.  169,  Liiws  of  1869.  Tliat  these  items 
for  three  years  amount  to  65,207.81.  That 
interest  has  been  computed  upon  these 
amoants  from  year  to  year,  so  that  these 
items  as  they  appeiir  in  said  acooiint,  with 
interest,  now  amount  to  S13, 168.92,  and 
that  the  amount  is  an  Ul^al  claim  against 
the  county.  It  is  further  claimed  that  there 
was  charged  bark  to  the  county  nnderiiatB 
of  much  18,  1874,  "error  in  credit  of  re- 
tums:'  Taxes  of  1866,  $506.84;  ictenet  to 
June  80,  1873,  $276.23;  a  toUl  of  $783.07. 
Also,  under  the  same  date,  "error  in  credit 
of  returns:"  Taxes  of  1867,  $1,802.40;  in- 
terest to  June  30,  1873.  $798.46;  a  total,  with 
interest  added,  $8,383.93.  That  the  interest 
BO  charged  upon  said  items  was  compounded 
from  the  date  tbe  errors  weie  mttde  to  June 
80,  1873.  Tiiat  the  interest  so  compounded 
and  charged  in  the  year  1874  tias  been  carried 
4dong  in  said  account  from  year  to  year  from 
ttiat  time  with  interestcompoiuided  thereon, 
until  at  the  date  Jane  30,  1837,  the  interest 
item  alone  upon  said  two  items  of  error 
amounted  to  $6,427.80,  and  of  which  amount 
4(3,253.69  is  compounded  interest  and  an  iUe- 
gal  chargv,  and  should  be  deducted.  It  is 
further  claimed  that  Uie  county  has  been 
charged  by  the  auditor  general  is  these  .state- 
ments of  account  with  Tariovs  itpms  of 
money  paid  at  the  Insane  Asylum,  tiie  Deaif 
and  BtiBib  Institution  and  Sehool  for  the 
iBliad,  and  upon  each  of  said  items  interest 
is  eompnbed  and  charged  from  date  thereof 
to  the  1st  day  of  July  of  Uie  cnrrent  year, 
when  a  balance  was  struck  and  carried  for- 
ward, and  interest  computed  tbereon  from 
year  to  year,  and  that  such  interest  charges 
are  illegal.  Uespondent  alleges  that,  upon 
msdcing  these  deductions  and  recasting  the 
account  between  the  state  and  the  connty, 
but  a  small  amount  will  be  found  justly  due 
from  the  county  to  the  state.  It  is  further 
claimed  that  the  aggregate  of  the  amounts 
charged  against  the  county  during  the  period 
from  1866  to  1885,  indusive  of  interest 
charged  in  account,  and  taxes,  etc.,  charged 
back,  are  the  following:  State  tax,  $2r&,- 
645.59;  collected  by  county  treasurer,  $121,- 
095.52;  cash  paid  county  by  state  treasurer, 
$3,400.64;  miscellaneous  debts,  $12,558.30; 
total  debts,  $885,700.05.  And  during  the 
same  period  the  aggregate  amounts  credited 
the  county,  exclusive  uf  interest,  are  as  fol- 
lows :  Gash  paid  to  the  state  treasui-er.  $184,- 
790.06;  delinquent  taxes,  $186,653.95;  mis- 
cellaneous credit,  $12,507.45;  total  cvedits, 
^894,173.46;  total  debits,  $385,700.05;  credit 


balance  in  favor  of  counter,  $8,473.41.  He- 
spomdent  gives  the  following  as  an  illustca- 
tion  of  the  interest  charges  upon  taxes 
charged  back:  That  on  Jonn  80,  1878.  tlie 
auditor  general  charged  back  to  the  county, 
t.ax«s,  interest,  and  expenses  upon  a  list  of 
lands,  afgregaling  $3kl77.87.  Of  this  amotiut 
the  taxes  were  $1,778.46;  Uie  inteFest  there- 
on was  $1,346.38;  and  expenses  of  sale, 
$53.03;  total,  $3,177.87.  The  first  item  in 
said  list  is  the  taxes  on  tlie  W.  i^  of  N.  W. 

4.  section  14,  township  7  N..  range  1  E.,  for 
the  year  1855.  S4.55;  the  interest  thereon, 
$16.20.  In  the  same  list,  among  other  items, 
there  ^e  three  of  drain  taxes  for  tte  year 
1867,  charged  back,  to-wit: 

Tax.    Interest 

5.  ptN.  E.frLsec.4,T.5N.,4B.  $190  94  $195  71 
W.  }<S.  E.Ji^,sec.4,T.  5N.,4E.  190  94  195  71 
E.>4S.W.J?,gec8S,T.5N.,4K.   828  94  234  66 

Total $810  88  *636  08 

It  is  claimed  that  interest  is  eomputrd  and 
charged  against  the  county  in  the  same  man- 
ner upon  all  the  other  items  in  said  list,  and 
in  other  lists  foe  other  years,  and  the  inter- 
est BO  charged  against  the  county  entere  into 
the  account  between  the  county  and  state, 
and  helps  to  create  the  large  balance  of  ac- 
count claimed. 

On  the  filing  of  tlie  answer  of  the  respond- 
ent to  the  petition  counsel  for  tbe  respective 
parties  agreed  upon  the  following  facta: 

(1)  It  isadmitt«d  from  the  year  1845  to 
the  year  1865,  inclnslve,  there  was  a  credit 
balance  from  the  state  to  the  county. 

(2)  It  is  admitted  that  upon  the  first  day 
of  each  year  balances  have  been  struck  by 
the  auditor  general  only  sinre  tiie  year  1865^ 
and  upon  such  balance  interest  has  been 
charged  from  year  to  year  by  the  auditor  genr 
eral  against  the  county. 

(3)  It  is  admitted  that  the  statement  con- 
tained in  respondent's  answer,  showing  the 
amounts  charged  and  credited  to  the  county 
from  the  year  1865  to  the  year  1886,  inclu- 
sive, is  substantially  correct,  and  that  the 
statement  of  the  amounts  charged  agaznst 
said  county,  exclusive  of  interest  changed  in 
such  account  and  charged  back,  as  well  as 
the  amounts  credited  the  county,  exclusive 
of  interest,  is  substantially  correct.  It  is 
also  admitted  that  ia  the  aecounts  between 
the  cotmty  and  state  the  amount  of  taxes 
charged  back  to  the  county  is  entered  in  the 
statements  of  account  made  by  the  auditor 
general,  and  transmitted  by  him  to  the  clerk 
of  the  county,  to  be  paid  before  the  respond- 
ent at  its  session  in  October,  and  tliat  inter- 
est tbereon,  where  the  same  is  not  paid,  is 
computed  by  the  auditor  general  at  the  end  of 
the  financial  year.  That  the  item  $3. 177.87, 
given  as  an  illustration  in  respondant'a  an- 
awec,  made  up  of  taxes,  $1,178.46;  interest 
thei-eon,  $1,346.38 ;  and  the  expense  of  sale, 
$53.03, — is  a  correct  illustration  of  taxes  and 
interest  charged  up  against  said  county,  but 
that  interest  upon  charged  back  taxes  was 
only  oomputed  at  the  rate  of  7  per  cent.,  and 
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the  taxiw  have  been  charged  bnck  to  the 
county  for  iiioh  a  length  of  time  that  the  in- 
terest thereon,  when  carried  in  the  balance 
from  year  to  year,  amounted  to  the  sum 
stated  in  the  respondent's  answer. 

(4)  That  the  statement  in  respondent's 
answer  as  to  interest  computed  and  cliarged 
against  the  county,  as  appeurs  from  the  state- 
ment of  the  auditor  general  in  the  several 
years  from  1867  to  1885,  is  aubetantially  cor- 
rect, but  that  the  item  $271.78.  for  1867. 
should  have  been  $243.46,  and  the  item 
$1,031.12.  taxes  for  the  year  1870,  should 
have  been  $1,084.56,  and  in  the  same  year 
the  item  of  interest,  $209.75.  should  have 
lieen  $210.59,  and  the  item  of  ext^nses 
!ibo<ikl  have  been  $57.30,  instead  of  $56.30. 

(5)  It  is  admitted,  as  alleged  in  respond- 
ent's answer,  that  $5,207.81,  charged  for 
loises  sustained  by  the  state  arising  from  the 
sale  of  tax  lands  under  section  124,  act  169, 
Laws  1809,  is  correct,  and  that  the  state- 
ment in  respondent's  answer  of  error  of  cor- 
rected returns  of  taxes  of  1867,  $1,802.40, 
and  interest  thereon,  is  substantially  correct; 
that  such  erroneous  credit  of  $1,802.40.  witii 
such  Interest  so  compounded  at  7  per  cent., 
was  charged  and  applied  by  the  auditor  gen- 
eral as  an  offset  to  the  erroneous  credit  wbicii 
the  county  received  from  the  auditor  gen- 
eral's office;  also  that  the  statement  of  re- 
spondent's answer  as  to  the  charging  of  the 
county  with  items  of  money  paid  out  to  the 
Insane  Asylum  and  Deaf  and  Dumb  and 
Blind  Asylum  and  the  interest  charged  there- 
on by  the  auditor  general,  is  correct.  This 
admission  extends  to  the  showing  from  the 
auditor  general's  books  only. 

(6)  That  until  the  year  1882  the  oonnty 
treasurer  of  Shiawassee  county,  after  the  sale< 
of  tax  lands  in  October  of  each  year,  and 
either  in  the  month  of  October  or  November 
in  each  year,  came  to  the  auditor  general's 
oflSce  relating  to  the  statement  of  accounts 
with  Sliiawassee  county,  so  far  as  the  same 
related  to  the  accounting  by  such  treasurer 
for  moneys  raised  by  him,  to  be  paid  to  the 
state;  and  that  no  objections  were  made  by 
such  county  treasurer  to  the  accounts  of  the 
slate  with  said  county  until  October  or  No- 
vember, 1878,  and  then  the  taxes  charged 
bark  under  what  is  known  as  the  "five-years 
list"  were  objected  to.  That  in  January, 
1879.  the  following  resolution  was  adopted 
by  the  board  of  supervisors  of  bhlawassee 
county,  to- wit:  "Whereas,  it  appears  from 
the  account  of  Shiawassee  county  with  the 
stateof  Michigan,  transmitted  by  the  auditor 
geueral  to  the  clerk  of  tliis  board,  and  now 
on  file  here,  that  there  is  claimed  by  the  state 
as  due  from  Shiawassee  county  the  sum  of 
twenty>tbree  thousand  one  hundred  and  eight- 
een doUars,  called  •  old  account; '  and  where- 
as, a  large  amount  of  said  old  acconnt  is 
made  up  of  the  deficiency  arising  at  different 
times  on  the  sale  of  state  tax  lands,  and  the 
interest  and  charges  on  such  dedciencies; 
and  whereas,  it  hiis  been  dtcided  by  the  su- 
preme court  of  the  state  of  Michigan  in  the 
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case  of  Auditor  General  v.  Supervisors,  36 
Mich.  70,  that  the  state  is  not  authorized  to 
charge  back  to  the  county  deficiencies  aris* 
ing  from  the  sale  of  state  tax  lands:  Now, 
therefore,  be  it  resolved  by  the  board  of  su- 
pervisors of  Shiawassee  county  that  a  com- 
mittee, one  of  whom  shall  be  the  clerk  of  the 
board,  be  appointed  by  the  chair  to  examine 
into  said  old  account,  and  ascertain  the  ex- 
act amount  arising  from  such  deficiencies, 
and,  when  ascertained,  request,  in  writing, 
the  auditor  general  to  credit  the  county  with 
the  amount,  or  deduct  it  from  said  claim  of 
$23,118:  and  be  it  further  resolved  that  the 
county  treasurer  pay  no  more  money  to  the 
auditor  general  in  bebalf  of  the  county  ex- 
cept on  current  accounts  and  on  *  old  ao- 
counte.'  over  and  above  the  amount  of  such 
deficiency  on  state  tax  lands,  and  all  ptay- 
ments  by  the  treasurer  to  the  state  to  be  ac- 
companied by  statements  shuwiug  on  what 
claim  the  money  is  paid. "  That  afterwards, 
and  on  the  20th  day  of  December,  1878.  a 
written  request  or  demand  was  made  upon 
the  auditor  general,  of  which  the  following 
is  a  copy,  viz.:  "To  Hon.  Ilalph  Ely,  Au- 
ditor General — Sir:  We,  the  undersigned,  a 
committee  of  the  board  of  supervisors  of 
Shiawassee  county,  being  duly  appointed  and 
authorized  by  said  board,  do  hereby  request 
and  demand  ttiat  you  cause  to  be  placed  to 
the  credit  of  the  county  of  Shiawassee,  in  its 
account  with  the  state,  the  sum  of  $7,292.67; 
tlie  same  being  so  much  of  the  item  called 
the 'old  account '  as  has  been  charged  back 
to  said  county  at  various  times  under  section 
124  of  act  No.  169,  Laws  of  1869.  and  inter- 
est thereon  from  the  date  of  each  respective 
charge  to  the  date  hereof. "  To  this  demand 
the  auditor  general  replied  on  December  31, 
1878,  as  follows:  "The  demand  for  credit  in 
accordance  with  sec.  124  of  act  169,  Laws  of 
1869.  is  refused  by  and  with  the  advice  of 
the  attorney  general."  That  since  the  year 
1878  the  item  of  loss  on  the  five-years  list 
charged  back  to  the  county  of  Shiawassee 
has  been  disputed  by  the  board  of  super- 
visors, but  prior  to  the  year  1878  no  other 
specific  objection  to  the  accounts  of  the  au- 
ditor general  was  made. 

(7)  Th^  in  each  year  from  1869  down  to 
1888,  inclusive,  money  has  been  paid  by  the 
county  through  its  county  treasurer  to  the 
state,  amounting  in  the  aggregate  to  $265,- 
175.78.  That  statements  of  accounts  from 
1865  have  been  laid  before  the  board  by  their 
clerk,  each  year,  but  that  the  item  marked 
"old  account"  was  not  recognized  or  acknowl- 
edged by  said  board  as  valid  claims  against  the 
county. 

The  contention  of  the  respondent  is  that 
the  following  named  items  of  charges  in  the 
account  sliould  be  stricken  out:  (1)  The 
"five-year  lands,"  with  all  accrued  and  com- 
pounded interest  thereon ;  (2)  compound  in- 
terest on  all  charged  back  taxes;  (3)  com- 
pound interest  on  errors  in  credit  of  returns; 
(4)  interest  on  moneys  paid  by  the  state  for 
the  benefit  of  the  deaif,  dumb,  and  blind;  (5X 

Digitized  by  VjOO^IC 


146 


NOllTUWESTERN  REPOETEB,  Vol.  42. 


(mcb. 


interest  on  balances  into  wbicli  illegal  items 
enter. 

The  Qrst  disputed  item  in  the  account  con- 
sists of  losses  sustained  by  the  state  upon  the 
so-called  "flve-year  lands"  under  section  124, 
act  No.  169,  Laws  1869.  The  principal  sum 
is  $5,207.81,  to  which  is  added  intei-est,  com- 
puted at  7  per  cent.,  to  .lune  30.  1887.  mak- 
ing a  total  of  $13,168.92.  This  section  of 
the  act  provides  that  the  auditor  general  shall 
in  the  month  of  September  each  year  furnish 
to  the  county  treasurer  a  list  of  all  slate 
lands  remaining  unsold  for  five  or  more 
years,  from  the  time  such  lands  were  bid  off 
to  the  state,  wbicli  lands  shall  at  the  next 
annual  tax-sale  be  offered  for  sale  to  the 
highest  bidder,  without  reference  Co  the  min- 
imum as  established  by  law,  or  the  cost  to  the 
state  of  each  parcel,  in  taxes,  interest,  and 
charges;  and  all  moneys  received  at  such 
sale  in  excess  of  the  amount  charged  against 
any  parcel  of  land  so  offered  shall  be  placed 
to  the  credit  of  the  county  in  which  such  par- 
cel of  land  may  be  situated ;  and,  if  any  par- 
cel of  land  so  offered  shall  be  sold  for  less 
than  the  amount  for  which  it  was  bid  off  to 
the  state,  the  proper  county  shall  be  charged 
with  the  difforen'e  between  the  sum  for 
which  such  parcel  was  so  sold  and  the  amount 
for  which  it  was  originally  bid  off  to  the 
state,  etc.  This  section  of  the  statute  came 
before  this  court  for  construction  at  the  Jan- 
uary term  of  the  court  in  1877.  Auditor 
General  v. Supervisors,  36  Mich.  70.  In  that 
case,  Mr.  Justice  CAmfbell,  speaking  for 
the  court,  said:  "Every  dollar  of  taxes  re- 
turned unpaid  in  due  course  of  law  is  a  pay- 
ment to  the  same  extent  of  the  debts  due 
from  the  county  to  the  state,  and  the  law  has 
always  required  annual  statements  and  bal- 
ances of  accounts  to  be  strucic  on  this  basis. 
Every  tax  legally  set  aside  is  charged  as  a 
new  item  of  indebtedness.  But  until  1869 
no  provision  was  made  for  cliarglng  back  any 
other  items  connected  with  taxes.  The  bal- 
ances carried  over  from  year  to  ye»r  in  ac- 
cordance with  law  could  only  be  changed  to 
the  extent  of  these  specific  deductions  for 
void  taxes."  This  section  was  repealed  with- 
out any  saving  clause  in  1875.  Laws  1875, 
p.  270.  It  was  held  in  that  case  that  the 
state  had  no  authority  to  charge  the  amount 
back  to  the  counties  that  the  lands  failed  to 
bring  upon  sncb  resale,  or  at  least  until  such 
taxes  were  held  to  be  illegal  and  invalid  by 
some  competent  authority.  This  decision 
was  placed  upon  the  ground  that  this  statute, 
of  which  this  section  formed  a  part,  was  an 
independ<'nt  and  entire  law,  entitled  "An 
act  to  provide  for  a  uniform  assessment  of 
property,  and  for  the  collection  and  return  of 
taxes  thereon, "  and  that,  if  valid  at  all,  it  was 
prospective  only;  and  that  the  losses  thus 
sustained  upon  purchases  made  before  the 
act  took  effect,  and  which  the  state  sold  un- 
der section  124,  could  not  be  cliarged  back 
to  the  county,  but  such  loss  must  fall  upon 
the  state.  This  section  of  the  statute  came 
before  this  court  again  in  October,  1886,  in 


the  case  of  Auditor  Oeneral  v.  Bosrd,  etc., 
Saginaw  Co.,  62  Miob.  679.  29  K.  W.  Uep. 
492,  and  this  coart  cited  and  approved  the 
case  of  Auditor  General  v.  Supervisors,  and 
held  that  the  auditor  genei'Hl  had  no  author- 
ity to  charge  back  to  the  county  the  deficiency 
arising  from  the  sale  of  these  lauds  under  the 
provisions  of  this  section,  and  it  was  held 
that  the  credits  claimed  by  the  state  upon  the 
losses  on  the  five-year  lands  should  be  disal- 
lowed. 

Notwithstanding  the  opinion  of  this  court 
rendered  in  April,  1877,  in  the  case  of  Au- 
ditor General  v.  Supervisors,  supra,  it  appears 
that,  although  the  auditor  general  was  asked 
in  1878  by  the  respondent  to  strike  the  claim 
made  under  this  section  from  the  account. 
this  demand  was  refused;  the  auditor  gen- 
eral claiming  that  such  refusal  was  based  up- 
on the  opinion  of  the  attorney  general. 
Again,  the  auditor  general  asks  this  court 
for  the  writ  of  maTidamus  to  compel  the 
board  of  supervisors  to  assess  an  item  amount- 
ing to  over  $13,000  arising  under  this  same 
section,  and  for  a  deficiency  arising  from  tlie 
sale  of  these  flve-year  lands.  It  would  seem 
that,  after  this  court  had  upon  two  occasions 
denied  the  writ  for  the  very  purpose  for 
which  it  is  now  asked,  the  matter  would 
be  placed  beyond  contention  that  the  coun- 
ties could  not  t>e  so  charged.  I  see  no  reason 
for  overturning  the  doctrine  laid  down  in 
the  former  decisions.  This  item  of  $13,- 
168.92.  under  these  decisions,  is  not  a  proper 
charge  against  the  county  for  the  reasons 
given  in  Auditor  General  v.  Supervisors, 
supra,  and  should  be  stricken  from  the  ac- 
count 

The  learned  attorney  general,  however, 
claims  that  under  this  ruling  of  this  court  in 
People  V.  Van  Tassel.  40  N.  W.  Rep.  847. 
and  Auditor  General  v.  Board,  etc..  Grand 
Traverse  Ck).,  41  N.  W.  Kep.  223.  the  re- 
sptindent  is  not  entitled  to  raise  this  question 
in  this  proceeding,  as  it  is  an  attempt  to  set 
off  the  claims  against  an  indebtedness  due 
the  state.  This  item  is  not,  however, 
claimed  as  a  set-off  or  counter-claim.  It  is 
one  of  the  items  entering  into  the  state's  ac- 
counts against  the  county,  and  for  which  the 
writ  is  asked  to  compel  the  board  of  super- 
visors to  assess  and  collect.  It  is  not  a 
counter-claim  set  up  in  the  answer  of  tite 
respondent,  which  It  seeks  to  set  off  against 
a  claim  of  the  state,  but  one  of  the  items 
entering  into  relator's  account.  In  People  v. 
Van  Tassel,  supra,  the  writ  of  mandatmu  was 
asked  to  compel  the  respondent,  wIk>  was 
treasurer  of  the  county  of  Tuscola,  to  pay 
over  to  the  state  the  sum  of  $19,549.95.  It 
appeared  that  there  was  apportioned  to  Tus- 
cola county  a  state  tax  for  tlie  year  1887  of 
$20,626.  and  that  the  sum  of  $19,549.95  was 
actually  collected  and  paid  into  the  hands  of 
the  county  treasurer.  Tliis  amount  the  treas- 
urer refused  to  pay  over,  claiming  to  act  un- 
der the  lx>ard  of  supervisors  of  the  county, 
who  claimed  that  the  state  had  a  large 
amount  of  money  in  its  hands  belonging  to 
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the  county,  which  had  been  paid  to  the  state 
under  the  provisions  uf  section  124,  act  No. 
169,  Laws  1869.     These  moneys  so  claimed 
to  he  held  by  the  state  tlie  county  sought  to 
set  off  against  the  amount  of  state  tax  then 
in  the  hnnds  of  the  county  treasurer,  and  it 
was  held  by  this  court  th»t  the  county  could 
not  in  such  a  proceeding  set  up  by  way  of 
counter-claims  a  demand  of  its  own  against 
the  state,  and  the  writ  Was  issued  compelling 
the  county  treasurer  to  pay  the  moneys  over 
to  the  state.    In  the  case  of  Auditor  General 
V.  Board,  etc..  Grand  Traverse  Co.,  supra,  it 
appeared  that  in  the  year  1879.  outside  of  the 
onlinary  taxes  of  that  year  then  apportioned, 
there  was  nothing  due  the  state;  that  in  Sep- 
tember, 1887,  the  auditor  general  served  upon 
the  clerk  of  the  bo-ard  of  supervisors  the  us- 
nal  statement  showing  the  amount  of  state 
taxes  apportioned  to  suoh  connly  for  the 
yt-ar  1887,  and  the  amount  of  indebtedness 
of  the  connty  to  the  state  on  the  1st  of  July, 
1887,  amounting  to  $11,616.60,  and  asked 
the  board  to  levy  this  amount  of  indebtedness 
as  required  by  section  22,  act  Xo.  153,  I^aws 
1885.    This  indebtedness  bad  increased  from 
year  to  year  from  1879,  but  no  part  of  it 
grew  out  of  the  provisions  of  section  124, 
act  No.  169,  Laws  1869,  and  no  claim  whs 
made  by  the  respondent  but  what  every  item 
in  the  account  as  presented  by  the  stnte  was 
a  valid  claim  against  the  county.     The  re- 
spondent, however,  insisted  that  it  had  a 
claim  against  the  state  for  moneys  paid  un- 
der the  provisions  of  section  124,  act  No. 
169,  Laws  18t)9,  which,  with  interest  at  7 
per  cent.,  amounted  to  92,149.18;  and  that 
this  amount  should  be  allowed  as  a  set-ufF 
against  the  claim  made  by  the  state.    The 
court,  following  the  ruling  made  in  People 
V.  Van  Tassel,  supra,  held  that  this  claim  of 
set-off  could  not  be  considered  by  this  court. 
Chief   Justice   SnEBWOOD,    delivering   the 
opinion  of   the   court,  said:    "The   set-off 
claimed  by  the  county  is  in  its  nature  In  a.i- 
fumpsit,  and  the  right  claimed  to  make  the 
set-uff  is  only  an  irregular  form  of  action 
against  the  state;  and  a  suit  cannot  be  main- 
tained directly  or  indirectly  involving  a  com- 
mon-law issue  only  against  the  state;"  and 
citing  Ambler  v.  Auditor  General,  38  Mich. 
746;  Stevens  v.  Saginaw  Co.,  29  N.  W.  Rep. 
495:  People  v.  Miles,  56  Cal.  401,  and  other 
eases. 

As  the  account  will  have  to  be  recast,  and 
certain  other  errors  are  complained  of,  we 
shall  therefore  consider  the  other  items  of 
the  account.  It  is  conceded  that  the  account 
contained  certain  charges  against  the  county 
for  erroiB  In  credit  of  returns,  and  that  upon 
the  annual  statement  of  balances  these  items 
ap|)ear  from  year  to  year.  Illustrations  are 
^ven  in  the  record,  and  which  have  been 
cited  here,  showing  how  these  errors  have 
arisen,  and  just  bow  they  have  been  treated 
in  stating  the  account  and  striking  balances. 
There  can  be  no  doubt  that  under  the  tax- 
law  these  amounts  are  properly  chargeable 
back  to  the  county.    In  the  Revised  Statutes 


of  1838  we  find  a  provision  by  which  the 
auditor  general  is  directed  that,  if  the  error 
is  discovered  after  sale,  and  before  convey- 
ance, he  shall  not  convey,  but  shall  forth- 
with cause  the  purchase  money  and  interest 
thereon  to  be  refunded  out  of  the  state  treas- 
ury to  the  purchaser,  and  if  the  error  origi- 
nated in  the  county  or  township  oiHcers  the 
sum  so  paid  shall  be  charged  against  the 
county  from  which  the  tax  was  returned, 
and  the  board  of  commissioners  shall  cause 
the  same  to  be  assessed,  levied,  and  collected. 
and  paid  to  the  treasurer  of  the  state.  If 
the  error  was  discovered  after  conveyance, 
that  made  the  sale  invalid.  Upon  satisfac- 
tory proof  the  auditor  general  was  author- 
ized to  pay  such  money,  and  charge  the  same 
back  to  the  county  from  which  the  tax  was 
returned,  with  interest  at  7  per  cent.,  and 
the  same  was  to  be  assessed  and  levied  aa 
provided  above.  These  provisions  were  snl)- 
stantially  continued  in  the  general  tax-law  of 
1853,  and  somewhat  similar  provisions  have 
continued  in  the  general  tax  law  ever  since. 
It  has  been  the  custom  of  the  auditor  gener- 
al's office  for  more  than  50  years  to  charge 
interest  to  the  county  upon  these  taxes 
charged  back  as  well  as  upon  items  errone- 
ously credited  to  the  county,  and  thereafter 
charged  back.  Annual  statements  have 
l)een  furnished  the  respondent,  and  now  for 
the  first  time  in  the  history  of  these  accounts 
is  there  any  claim  made  tliat  this  was  error. 
In  1878,  when  complaint  was  made  to  ttie 
auditor  general  by  respondent  of  the  item 
arising  under  the  statute  of  1869,  no  claim 
was  made  that  there  was  error  in  these  items; 
and  no  such  claim  was  ever  mtule,  as  appears 
by  this  record,  until  the  writ  of  fnandamus 
was  asked  to  compel  the  levying  of  such 
taxes.  Presumably  other  counties  of  the 
state  have  acquiesced  in  this  system,  and  we 
think  the  respondent  cannot  now  complain. 
Counties  may  save  a  large  part  of  this  inter- 
est charged,  by  complying  with  the  law,  and 
paying  over  to  the  state  the  amount  due  it 
annually. 

We  do  not  think  there  is  error  in  the  item 
of  interest  charged  by  the  state  upon  moneys 
paid  by  it  for  the  use  of  the  county  for  the 
benefit  of  the  deaf  and  dumb.  Section  1851, 
How.  St.  provides:  "In  cases  where  per- 
sons, residents  of  this  state,  who  are  deaf  and 
dumb,  but  who,  on  account  of  their  poverty, 
are  unable  to  furnish  themselves  with  suit- 
able clothing  and  other  necessary  expenses 
for  attending  school  at  the  Institutiun  for 
the  deaf  and  dumb,  the  board  of  trustees  shall 
have  discretionary  power  to  render  them  such 
assistance,  not  exceeding  forty  dollars  per 
annum  for  each  person,  and  for  that  purpose 
m:iy  issue  acertilicate,  directed  to  the  auditor 
general,  that  such  amount  is  necessary  for 
the  lienetit  of  such  individuals,  who  shall 
draw  his  warrant  upon  the  state  treasurer 
therefor;  and  any  such  sums  are  hereby  ap- 
propriated, and  shall  be  paid  out  of  any 
moneys  in  the  general  fund  not  otherwise 
appropriated,  and  the  auditor  general  shall 
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chai'ge  all  such  oioneya  as  drawn  to  the  coun- 
ty of  wliich  such  person  is  a  resident,  or  to 
which  he  or  she  belongs,  to  be  collected  and 
returned  to  the  general  fund  as  any  state 
taxes  are  required  to  be  by  Jaw."  Section 
1877  makes  similar  provisions  for  the  case  of 
the  blind.  It  is  evident  from  the  relating  of 
these  statutes  that  it  is  tlie  legislative  intent 
to  make  these  sums  of  money  county  charges, 
and  not  charges  to  the  state;  but  for  tiie  con- 
venience of  the  respective  boards  of  trustees 
in  at  once  obtaining  the  money  for  the  sup- 
port of  sucli  indigent  persons  they  may  draw 
directly  from  the  slate,  and  the  auditor  gen- 
eral at  once  cliarges  such  moneys  over  to  the 
county,  and  the  same  is  to  be  collected  and 
returned  as  other  of  the  state  taxes.  The 
state  has  paid  the  money  for  the  benefit  of 
each  county  whose  duty  it  is  to  care  for  such 
persons.  These  moneys  came  to  the  state  by 
the  collection  of  taxes  apportioned  among  the 
several  counties,  and  it  is  evident  that  it  was 
intended  that  the  county  for  whose  benefit 
the  money  is  paid  should  make  good  the  gen- 
eral fund  for  all  such  advances.  If  no  in- 
terest was  to  be  paid  upon  the  moneys  so  ad- 
vanced, then  the  state  or  the  other  counties 
would  be  compelled  to  aid  in  some  degree  the 
support  of  persons  who  are  properly  charge- 
able to  the  county  of  which  they  are  residents. 
This  custom  of  charging  interest  on  all  ad- 
vances to  the  counties  has  been  followed  by 
the  auditor  general's  department  for  a  long 
series  of  years,  and  no  question  has  been 
raised.  AH  the  counties  have  acquiesced  in 
such  rulings,  and  we  do  not  think  after  the 
lapse  of  ail  these  years  this  court  is  author- 
ized to  interfere  in  their  system  of  book-keep- 
ing and  keeping  the  accounts  of  the  various 
counties  thraughout  the  state.  If  the  sys- 
tem of  charging  interest  upon  these  advances 
is  doing  any  injustice  to  the  counties  it  is  a 
matter  of  legislative  interference,  and  not  for 
the  courts,  in  view  of  the  construction  which 
we  think  the  statute  warrants. 

Another  item  remains  to  be  noticed, — in- 
terest on  annual  balances.  It  is  claimed  by 
the  learned  counsel  for  respondent  that  the 
manner  of  computing  interest  upon  these  an- 
nual balances  ats  adopted  by  the  auditor 
general  is  in  fact  compounding  the  interest 
with  annual  rests,  and  that  this  is  unwar- 
fanti-d  in  the  law.  Counsel  have  devoted 
great  space  in  their  briefs  to  the  discussion 
of  this  question,  and  in  their  oral  arguments 
entered  intoa  lengthy  and  learned  discussion 
of  the  principles  upon  which  interest  charges 
are  based.  These  arguments  relate  mostly 
to  the  question  that  the  state  is  not  liable  to 
pay  interest  to  individuals  having  claims 
against  her,  and  tlie  learned  counsel  tlien 
asks:  If  the  state  is  not  liable  to  pay  interest 
to  individuals  having  claims  against  her,  why 
should  she  pay  interest  to  a  county, — a  sub- 
division of  the  state  itself?  It  the  state  is 
not  liable  to  pay  interest  to  the  county,  why 
should  the  county  pay  interest  to  the  state? 
And  if  it  should  be  thought  that  interest  is 
properly  chargeable  against  the  county  in  any 


case  such  interest  should  not  be  compounded. 
We  think  counsel  misconceived  the  plain  in- 
tent of  the  statute.  By  section  1106  of  How- 
ell's Statutes,  the  auditor  general  is  to  state 
the  account  with  each  county  on  the  1st  day 
of  July  in  each  year,  and  by  section  1030  this 
statement  is  the  b^is  of  apportionment  to 
the  counties  made  before  October.  Section 
1030  also  provides:  "The  auditor  general 
shall  also  include  In  the  amount  of  the  state 
tax  so  apportioned  to  any  county  the  amount 
of  indebtedness  of  such  county  to  the  state  as 
shall  be  shown  by  the  statement  of  the  ac- 
count between  the  county  and  the  state  made 
by  the  auditor  general  on  the  Ist  day  of  July 
next  previous  to  such  apportionment,  which 
amount  shall  be  apportioned  by  the  tioard  of 
supervisors  of  the  proper  county,  at  the  same 
time  as  are  the  state  taxes  contained  in  such 
apportionment  of  the  auditor  general,  and 
shall  be  levied  in  the  same  manner  as,  and 
become  a  portion  of,  the  county  taxes  of  the 
same  year."  By  the  pro  vision  of  section  1107 
a  statement  is  again  to  be  made  by  the  auditor 
general  when  the  county  treasurer  makes  his 
return  of  delinquent  taxes;  the  auditor  gen- 
eral to  deduct  from  the  amount  of  credits  of 
such  delinquent  taxes  the  amount  of  bids  to 
the  state,  and  the  balance  as  is  shown  after 
such  deduction  shall  be  paid  to  or  by  the 
county,  as  is  shown  should  be  done.  "This 
section  shall  be  so  construed  as  to  provide  for 
such  a  settlement  of  accounts  between  the 
state  and  the  several  counties  as  shall  require 
the  counties  to  carry  the  uncollected  taxes 
until  the  period  of  redemption  expires,  after 
which  time  the  state  shall  carry  such  taxes. " 
By  section  77,  act  No.  153,  Pub.  Acts  1885, 
the  accounts  between  the  state,  county,  and 
each  township  are  to  be  adjusted  on  the  basis 
of  crediting  and  paying  to  each  the  taxes  col- 
lected for  each,  with  interest  thereon.  And 
the  apportionment  of  taxes,  by  the  provis- 
ions of  section  22  of  the  act,  including  county 
indebtedness  shown  by  the  preceding  Juljr 
statement  of  account,  is  to  be  made  on  or  be- 
fore the  1st  day  of  September  in  each  year. 
It  is  evident  from  the  several  acts  that  the 
legislature  from  the  earliest'  tax-laws  have 
treated  these  balances  as  debts  due  and  to  be 
paid  by  the  several  counties  over  to  tlie  state; 
at  least,  every  auditor  general  from  the  early- 
history  of  the  state  has  so  treated  such  bal- 
ances, and  has  charged  iuteiest  thereon.  As 
early  as  1850  some  question  arose  as  to  the 
propriety  of  these  interest  charges  on  bal- 
ances found  due  on  these  July  statements, 
and  Hon.  John  J.  Adam,  then  auditor  gen- 
eral of  the  state,  submitted  the  question  to 
Hon.  George  V.  N.  Lothrop.  the  then  at- 
torney general,  and  Mr.  Lothrop  gave  it  aa 
his  opinion  that  the  account  made  and  sub- 
mitted July  1st  to  county  oIHcera  became  a^ 
sum  certain, — a  liquidated  debt  belwe.-n 
cou  nty  and  state, — and  added :  "  In  analoguii;* 
cases  in  ordinary  transactions  interest  be- 
comes ihereafter  demandable,  and  no  suffi. 
cient  reason  is  perceived  why  the  rule  should 
not  apply  in  the  present  case.    The  rule  of 
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interest,  however,  must  conform  to  the  gen- 
eral rate  provided  by  law, — 7  per  cent." 

This  rule  has  been  followed  from  long  be- 
fore that  period  to  the  present  time  in  the 
auditor  general's  department,  to  charge  in- 
terest upon  these  annual  Imlances  due  to  the 
state.  Wlien  the  balance  is  struck  the  amount 
is  definitely  known  to  the  county,  and  it  be- 
comes its  duty  to  pay  such  indebtedness  over 
to  the  state.  Somp  of  the  counties  have  made 
sucli  payments,  and  paid  the  balance  found 
due.  Ottiers,  the  respondent  among  the 
number  of  counties,  liave  failed  and  neglect- 
ed to  even  assess  the  amount,  but  have  con- 
tinued from  yr ar  to  year  to  let  the  amount  of 
such  balance  increase,  until  now  the  state 
dfuiiinds  payment,  and  asks  this  court  by 
mandamuii  to  compel  the  board  of  supervis- 
ors to  assess  the  amount,  and  pay  the  same 
over  to  the  state,  and  for  the  first  time  in  tlie 
history  of  these  balances,  so  far  as  this  re- 
spondent is  concerned,  the  question  of  the 
interest  on  the  balances  is  raised,  though  it 
has  paid  over  to  the  state  from  year  to  year 
large  amounts  of  money  dne.  The  several 
counties  of  the  state  have  for  nearly  40  years 
acquiesced  in  this  practice,  which  has  been 
Well  known  througliout  the  state  to  the  of- 
ficials of  every  county,  and  we  see  nothing  In 
the  conduct  of  the  respondent  to  overcome 
tills  lapse  of  time.  Indeed,  it  a  new  policy 
was  now  to  be  inaugurated,  and  a  new  sys- 
tem of  book-keeping  adopted,  by  striking  out 
all  these  interest  charges  on  such  balances 
much  wrong  would  be  done  tocounties  which 
have  promptly  paid  these  old  accounts,  and 
kept  up  tlie  iHilanoeB,  and  a  premium  offered 
to  conntiee  which  have  been  delinquent  in 
the  payment  of  their  just  debts  to  the  state. 
It  is  the  duty  of  the  counties,  under  the  law, 
to  assess  and  collect  these  moneys,  and  piiy 
tliem  over  to  the  stite,  and  until  such  pay- 
ments are  made  the  county  is  properly  charge- 
able with  the  legal  rate  of  interest  on  such 
balances.  It  is  not  a  compounding  of  inter- 
est, as  claimed  by  respondent.  When  the 
balance  is  struck  it  becomes  a  debt  due  the 
state,  and,  if  the  whole  or  any  portion  of  the 
balance  is  carried  over  to  tlie  next  year,  being 
unpaid,  it  enters  into  the  new  account,  and 
adds  to  the  balance  then  due,  and  draws 
legal  interest. 

It  follows  from  what  has  been  said  that 
the  amount  claimed  for  deficiencies  arising 
from  sales  of  these  five-year  land:)  under  the 
act  of  1869  should  be  stricken  from  the  ac- 
count, and  the  account  recast,  and  for  this 
reason  the  writ  must  be  denied;  but  we  find 
no  error  in  the  other  interest  charges  made, 
and  the  county  of  Shiawassee,  upon  such 
new  account  so  made  up,  should  assess  and 
pay  over  the  amount  so  found  due. 

Champum  and  Cahfbell,  J.!.,  concurred. 

Sherwood,  C.  J.  I  agree  with  Judge 
LoKe's  opinion  in  this  case,  except  as  to  the 
manner  of  charging  interest,  which  in  effect 
compounds  it  against  the  county.    I  find  no 


law  authorizing  this,  and,  if  it  has  been  the 
custom  of  the  department  to  do  so,  it  is  time 
the  custom  was  discontinued,  as  it  is  against 
the  general  law  and  policy  of  the  state. 

MoBSE,  J.,  concurred  with  the  chief  jas- 

tioe. 


MCFFATT  V.  QOTT. 

(Supreme  Court  of  MicMgan.    AprU  24,  1889.) 
Vbmsob  asd  Vbitscb — AconoNBiB. 

1.  A  firm  of  auctioneers  advertised  the  sale,  at 

Sablic  auction,  of  a  certain  dwelling,  "with  lot 
)xlOO  feet. "  At  the  sale  were  present  Uie  auction- 
eers, defendant,  the  owner,  ana  one  R.  Theprop- 
erty  was  stmck  off  to  R.  for  the  sum  of  $l,77iS,  no 
terms  of  sale  l>eing  stated.  After  the  sale  the 
auctioneers  and  R.  went  to  plaintiff's  store,  where 
one  of  the  auctioneers  received  ISO  from  plaintiff, 
giving  him  a  receipt  therefor,  in  defendant's 
name,  as  part  payment  on  thelot,whicn  receipt  oon- 
Uined  the  stipulation :  ■  If  not  100  feet  deep,  price 
to  be  proportionately. "  This  the  auctioneer  had 
no  autDonty  to  make.  Defendant,  as  soon  as  he 
heard  of  it,  refused  to  receive  the  S50  from  the 
auctioneer,  and  exeonted  a  deed  for  the  lot,  which 
was  only  90  feet,  and  tendered  it  to  plaintiff,  de- 
manding tho  full  price,  and  refused  to  deliver  the 
deed  on  any  other  condition.  Held,  that  plaiatlfl 
oould  neither  recover  of  him  damages  for  breaoh 
of  contract,  nor  the  (50  paid  the  auctioneer. 

2.  As  the  auctioneers  had  no  written  authmrity 
from  the  owner  to  make  the  sale,  the  sale  to  pltdn- 
tiff  was  void  under  the  Michigan  statute  of  frauds, 
even  if  the  receipt  had  followed  the  advertise- 
ment, and  the  act  of  the  owner  in  tendering  the 
deed  was  not  a  ratification  of  the  act  of  the  auc- 
tioneer in  taking  the  $50,  and  the  sale  made  by 
him. 

Appeal  from  circuit  court,  Wayne  county; 
Reillt,  Judge. 

Action  by  Eugene  Muffat  against  Edward 
A.  Uott.  Judgment  for  defendant,  and 
plaintiff  appeals. 

Corliss,  Andrus  d  Leete,  for  appellant. 
WUliatn  H.  Wdla,  for  appellee. 

LoNO,  J.  This  is  an  action  to  recover 
damages  alleged  to  have  been  sustained  by 
the  plaintiff  through  the  non-fulfillment  by 
defendant  of  an  alleged  oontract  for  the  sale 
to  plaintiff  of  a  lot  in  the  city  of  Detroit. 
The  declaration  alleges  that  the  defendant 
contracted  in  writing  to  sell  the  lot  to  plain- 
tiff for  the  sum  of  $1,775,  of  100  feet  deep, 
and,  if  not  100  feet  deep,  for  a  sum  to  be 
proportionate  to  the  said  sum  of  $1,775,  to 
convey  the  same  to  plaintiff  by  warranty 
deed,  and  to  furnish  the  plaintiff  with  a  Bur- 
ton abstract  of  title,  and  that  there  was  pai<i 
the  defendant  the  sum  of  $50  as  part  of  the 
purchase  price.  The  plaintiff  <  luims  the 
right  to  recover  the  $50  so  paid,  together 
with  expenses  incurred  and  profits  lost.  The 
principal  controversy,  however,  is  as  to  the 
right  of  the  plaintiff  to  recover  the  $50 
claimed  to  have  been  paid  to  the  agent  of  de- 
fendant. The  facts  as  they  appear  upon  the 
record  are  that  the  defendant  employed 
Brownell  &  Co.,  auctioneers,  to  sell  the  lot 
at  auction.  The  firm  consisted  of  Brownell 
and  Fick.  The  auctioneers  published  an  ad- 
vertisement as  follows:  "Auction  sale  of 
real  estate,  on  Saturday,  Maicb  17tb,  at  five 
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o'clock  in  the  afternoon.  We  will  sell  at 
public  auction  the  double  frame  dwelling, 
Ifos.  566  and  568  Seventh  street,  corner  of 
Charles  street,  with  lot  forty  by  one  hundred 
feet.  This  property  now  pays  ten  per  cent. 
on  valuation,  with  low  rents,  which  can  be 
raised.  Must  be  sold  to  close  oat  an  estate. 
Bkownell  &  Co.,  Auctioneers."  At  the 
sale  there  were  present  Brownell,  Fick,  the 
defendant,  Gott,  and  a  Mr.  Bichards.  The 
plaintiff  was  not  present.  The  land  was 
sold  at  auction,  and  no  terms  of  sale  stated 
at  the  time  of  the  sale  different  from  those 
set  forth  in  the  notice.  The  property  was 
struck  oft  for  the  sum  of  $1,775,  to  Mr. 
Richards.  After  the  sale,  Brownell,  Fick, 
and  Richards  went  to  the  plaintiff's  store,  on 
the  next  corner.  Mr.  Gott  was  not  present 
then.  At  that  interview  Mr.  Fick  received 
from  the  plaintiff,  Muffatt,  $50,  and  gave 
him  the  following  receipt:  "Detroit,  Mich., 
March  17,  1888.  Received  of  E.  Moffat  fifty 
dollars,  to  apply  on  north-east  corner  uf  Sev- 
enth and  Charles  street,  city  of  Detroit.  Mich. 
Lot  forty  by  one  hundred  feet.  Price,  81,775. 
If  not  one  hundred  feet  deep,  price  to  be  pro- 
portionately. Terms  cash.  iVarranty  deed 
or  money  refunded.  Lot  52,  O.  L.  21. 
[Signed]  Edward  A.  Gott.  Per  L.  J. 
Fick."  It  appears  that  Mr.  Gott  did  not  au- 
thorize Mr.  Fick  to  make  it  a  condition  of 
the  sale  that  if  the  property  was  not  100  feet 
deep  the  price  should  be  proportionate.  Mr. 
Fick  took  the  $50  from  plaintiff,  paid  there- 
from the  expenses  of  the  sale,  and  offered  the 
balance  to  Mr.  Gott,  who  refused  to  take  it. 
The  day  after  the  payment  of  the  money,  Mr. 
Fick  telephoned  Mr.  Gott  what  had  been 
done.  On  the  next  day  Mr.  Uott  went  to  the 
pliiintifl  personally,  with  a  deed  prepared 
and  executed  to  plaintiff,  and  tendered  the 
same  to  him,  demanding  payment  of  the 
$1,775,  less  the  $50  paid  to  Mr.  Fick.  It  ap- 
peared the  lot  was  but  90  feet  deep,  and  the 
plaintiff  refused  to  pay  this  price,  but  ten- 
dered the  proportionate  price,  $1,597,  less  the 
$50  paid,  and  demnnded  bis  deed.  Defend- 
ant refused  to  deliver  the  deed,  and  also  de- 
clined to  repay  the  $50  paid  by  plaintiff  up- 
on the  purchase  price.  At  the  close  of  the 
plaintiff's  testimony  the  court  directed  a 
verdict  for  the  defendant.  Plaintiff  brings 
error.  In  ruling  upon  the  case,  after  the 
close  of  the  plaintiff's  testimony,  the  court 
said:  "Every  one  is  presumed  to  know  the 
law,  and  Mr.  Muffat  is  presumed  to  know 
that  Mr.  Fick  had  no  right  to  insert  any 
clause  in  the  receipt  for  that  money,  aside 
from  the  conditions  announced  at  the  sala 
I  am  inclined  to  think,  under  the  showing, 
that  he  is  not  entilled  to  recover." 

It  was  claimed  in  the  court  below,  and  is 
claimed  here,  that  the  authority  given  by  the 
defendant  to  bis  agents,  Brownell  &  Fick, 
was  specific,  and  was  contained  in  the  printed 
advertisement  for  the  sale  of  the  lots,  and 
that  this  was  declared  before  the  lot  was 
struck  off  to  Richards,  and  that  the  auction- 
eer, Fick,  bad  no  authority,  after  the  sale 


had  been  made  to  Richards,  to  make  a  con- 
tract with  a  different  person,  and  upon  dif- 
ferent terms.  This  was  the  view  taken  by 
the  trial  court,  and  we  think  very  properly. 
It  is  not  claimed  that  the  defendant  ratified 
this  new  contract,  except  in  that  he  made  a 
deed  of  the  premises  to  the  plaintiff,  describ- 
ing the  property  as  90  feet  in  depth,  and  ten- 
dered the  same  to  the  plaintiff,  who  refused 
to  accept  it.  At  the  time  of  the  tender  of 
this  deed,  the  defendant  demanded  from  the 
plaintiff  the  full  sum  of  $1,775,  less  the  $50 
paid  to  Fick;  that  is,  the  defendant  offered 
to  give  the  plaintiff  a  deed,  describing  the 
property  as  90  feet  deep,  for  the  sum  of 
$1,775,  and  deduct  the  $50  paid  by  plaintiff  to 
Ficlc  This  the  plaintiff  refused.  It  is 
claimed  by  the  plaintiff  that  this  was  a  recog- 
nition of  Fick's  agency,  ami  that  his  action 
now  e.ttops  him  from  referring  the  plaintiff 
to  Fick  for  redress.  This  might  liave 
amounted  to  a  ratification  if  the  terms  of  the 
sale,  as  authorized  by  the  defendant,  had 
been  followed  by  Fick;  but  it  conclusively 
appears  ttiat  the  defendant  never  authorized 
Brownell  or  Fick  to  make  a  sale  of  the 
premises  for  $1,775.  and  conditioned  that,  if 
the  lot  was  not  100  feet  deep,  the  price 
should  be  proportionate,  and  when  advised 
by  Fick  of  the  terms  upon  which  the  plain- 
tiff, instead  of  Richards,  proposed  to  take  tlie 
deed,  and  the  form  of  the  receipt  given  plain- 
tiff by  Fick,  the  defendant  refused  to  take 
the  $50  paid  down,  and  said:  "That's  all 
right.  They  can't  do  anything  about  it." 
The  fact  that  the  defendant  afterwards  made 
and  tendererl  the  deed  to  plaintiff,  (the  land 
l)eing  described  therein  as  only  90  feet  deep, ) 
and  demanded  the  full  price,  but  offering  to 
deduct  the  $50  paid  by  plaintiff  to  Fick,  did 
not  amount  to  a  ratification  of  the  contract 
made  by  Fick.  The  defendant  never  bad 
the  $50  paid,  and  refused  to  accept  it  and  af- 
firm the  contract.  The  plaintiff  was  not 
the  purchaser  at  the  sale,  and  was  not  known 
by  the  defendant,  or  by  Brownell  or  Fick,  in 
the  transaction.  The  property  was  struck 
off  to  Mr.  Charles  Richards,  and  without  tiie 
knowledge  of  the  defendant,  who  was  pres- 
ent at  the  sale  and  knew  Richards  as  the 
purchaser.  Mr.  Fick  went  over  to  plaintiff 
and  made  an  arrangement  with  him  that  be 
was  to  take  the  property  on  the  bid  made  by 
Richards.  The  plaintiff  paid  the  $50.  Mr. 
Fick  gave  the  receipt,  stating  different  ternoa 
of  sale  than  those  authorized  by  the  defend- 
ant or  stilted  in  the  printed  advertisement, 
and,  upon  advising  the  defendant  of  tliis  ar- 
rangement, he  refusal  to  acce|it  the  $50,  or 
carry  out  the  terms  of  sale  stated  in  the  re- 
ceipt. The  defendant  would  not  be  bound 
by  the  terms  of  this  sale,  even  if  it  were  not 
void  under  the  statute  of  frauds.  Fick  was 
never  autliorized  to  make  such  a  sale.  Un- 
der such  circumstances  no  damages  could  be 
recovered  by  the  plaintiff.  Neither  is  the 
defendant  liable  for  the  $50  paid  to  Fick  un- 
der these  circumstances.  Fick  was  never 
authorized  by  defendant  to  receive  it  on  such 
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terms,  and  Uie  defendant  refused  to  receive 
it  from  hiiu.  The  acts  of  the  defendant  did 
not  amount  to  a  rutiQcation  of  the  contract 
made  hy  Fick.  It  appears  affirmatively  that 
neither  Browuell  nor  Fick  had  any  written 
authority  from  the  defendant  to  make  the 
sale.  The  sale  to  plaintiff,  therefore,  under 
the  statate,  was  ahsoliitdy  void,  and,  even  if 
made  within  the  terms  of  the  printed  adver- 
tisement, the  plidntiff  could  not  have  en- 
forced its  performance  hy  the  defendant. 
The  acts  of  the  defendant,  in  making  and 
tendering  the  deed,  were  not  a  ratification  of 
the  act  of  Fick  in  taking  the  $50,  and  the 
sale  made  by  bira.  It  was  a  repudiation  of 
the  sontiiicl,  and  an  offer  on  his  part  to 
miike  one  on  different  terms,  which  plaintiff 
refused.  The  judgment  of  the  court  below 
must  be  affirmed,  with  costs. 

SuEBWOOD,  C.  J.,  and  Chami'Lin,  Mobse, 
and  CAJtrBELL,  JJ.,  concurred. 


J.  I.  Case  THRESHCia-MACBCiE  Co.  o. 

MiTCHKLi.  et  al. 

(Supreme  Court  of  Michigan.    April  94, 1889.) 

ItAJtsoiLUSo  SucnBiTm — Coora. 

1.  M.  mortgaged  his  80-acre  tract  to  D.,  hU  wife 
joining  to  releaBe  her  dower.  M.  then  conveyed 
the  north  45  acres  to  bis  wife  by  warranty  deed, 
with  covenants  of  seisin,  and  that  the  land  was 
free  from  all  Incambrancea.  Thereafter  M.  gave 
a  mortRafce  to  eomplainant  on  the  south  85  acres, 
bi*  wife  loioing  to  release  her  dower.  Held,  that 
the  wife  bad  a  right  to  insist  that  the  south  85  acres 
he  first  sold  under  D.'s  mortgage,  before  resorting 
to  thepart  conveyed  to  her. 

8.  The  wife  not  being  liable  for  the  husband's 
debt,  nor  upon  any  covenant  contained  in  the  D. 
mortgage,  the  fact  that  she  signed  that  mortgage 
does  not  affeot  her  right  to  have  the  85  acres  first 
■old. 

8.  For  the  same  reason,  the  fact  that  she  also 
signed  the  subsequent  mortgage  to  complainant 
upon  the  SS-acre  tract  does  not  deprive  her  of  the 
right  to  have  it  first  sold,  nor  give  complainant 
any  equity  to  have  the  4&.aore  tract  first  resort- 
ed to. 

4.  D.  having  instituted  proceedings  to  foreclose 
her  mortgage  under  a  power  of  sale,  complainant 
filed  this  bUl  to  enjoin  the  sale,  and  compel  D.  to 
reaort  first  to  the  45  acres :  the  result  being  that  a 
decree  was  entered  requiring  the  south  35  acres  to 
be  first  sold.  Held,  that  D.  was  properly  allowed 
against  complainant  her  costs  and  expenses  In  her 
advertisement  proceedings. 

5.  IL'swife,  having  Boughtand  obtained  afSrma- 
tive  relief  by  her  answer  in  the  nature  of  a  cross- 
bill, was  properly  allowed  $35  costs. 

6.  Complainant  is  here  permitted  to  redeem  from 
the  D.  mortgage  by  paying  the  amount  thereof, 
interest  from  the  date  of  the  decree,  and  all  costs. 

Appeal  from  circuit  court,  Huron  county, 
in  chancery;  Watson  I^eaoh,  Judge. 

George  P.  Voorheia,  for  appollant.  BU 
bridge  B.  Bacon,  for  appellees. 

LoMO,  J.  On  April  2,  188S,  George  W. 
Mitchell  and  wife,  Sarah  .Jane  Mitchell,  two 
of  the  above  defendants,  made  and  executed 
an  Indenture  of  mortgage  to  George  W. 
Jenks,  administrator,  etc.,  covering  the  E.  ^ 
of  the  N.  E.  i  of  section  22,  township  16N.,of 
range  15  £..  Huron  county,  Micb.  This 
mortgage  was  recorded  in  the  office  of  the 


register  of  deeds  of  Huron  county,  on  April 
5,  1883,  and  was  thereafter  duly  assigned  in 
writing  by  said  Jenks  to  Margaret!  L.  David- 
son, the  other  defendant.  The  mort>;age  was 
given  for  the  sum' of  $182.28,  and  was  to 
come  due  on  or  before  April  2, 188S.  with 
interest  payable  annually.  For  non-payment 
of  interest  when  due  the  mortgagee  had  tlie 
option  in  the  said  mortgage  to  declare  the 
whole  amount  of  principal  and  interest  due, 
and  the  rigi)t  to  foreclose  the  same  under  the 
power  of  sale  contained  in  the  mortgage. 
The  interest  remaining  unpaid  on  November 
lU,  1887,  the  assignee  of  the  mortgage,  Mrs, 
Davidson,  declared  the  whole  amount  and 
inter>-st  due,  and  commenced  a  statutory 
foreclosure,  by  the  publication  of  the  usuiU 
notice,  claimiug  tliere  was  due  on  the  mort- 
gage and  note  for  principal  and  interest  the 
sum  of  $254.78.  On  the  same  day  this  mort- 
gage was  given,  George  W.  Mitchell  con- 
veyed to  his  wife,  Sarah  Jane  Mitchell,  the 
north  45  acres  of  the  premises  covered  by 
this  mortgage,  by  dee<l  of  warranty  contain- 
ing the  usual  covenants  of  seisin,  and  that 
the  premises  were  free  from  all  incumbran- 
ces. Tl)e  north  45  acres  Included  the  home- 
stead of  George  W.  Mitchell  and  wife;  the 
dwelling-house  and  appurtenances  where 
they  resided  being  situate  thereon.  On 
September  16,  1886,  George  W.  Mitchell, 
being  indebted  to  the  J.  I.  Case  Threshing- 
Machine  Company,  complainant,  in  the  sum 
of  $700,  gave  his  promissory  notes  for  that 
amount  to  it;  and  to  secure  the  payment  of 
said  notes  he,  with  his  wife,  Sarah  Jane 
Mitchell,  made  and  executed  a  mortgage  for 
said  amount  on  the  same  date  to  said  com- 
plainant, covering  the  south  35  acres  of  the 
premises  described  in  the  mortgage  to  George 
W.  Jenks.  This  amount  was  due  under  said 
mortgage  in  installments:  $150,  October. 
1887;  $200.  December  1.  1887;  $150,  Octo- 
ber, 1888;  $200.  December  1, 1888.  Default 
having  been  made  in  the  payment  of  the 
first  two  installments  of  this  mortgage,  on 
February  4.  1888.  complainant  filed  its  bill 
in  the  circuit  court,  in  cbancery,  of  Huron 
county,  to  foreclose  said  mortgage,  and  to 
restiain  the  sale  of  the  premises  under  the 
foreclosure  by  Margarett  L.  Davidson  of  her 
mortgage,  which  Wiis  to  take  i)lace  under 
such  notice  on  February  7.  1888.  Upon  fil- 
ing this  bill,  an  injunction  was  allowed  by 
the  circuit  judge  restraining  the  sale  under 
the  Davidson  mortgage.  The  complainant 
in  its  bill  prays  that  Margarett  L.  Davidson 
be  compelled  under  such  foreclosure  to  sell 
the  noi-th  45  acres  of  the  premises  first,  be- 
fore resorting  to  or  selling  the  south  35  acres 
of  the  premises  covered  by  its  mortgage. 
The  defendants  all  appeared  and  answered. 
The  defendant  Sarah  Jane  Mitchell  in  her 
answer  alleged  her  homestead  interest  in  the 
north  45  acres,  and  her  purchase  from  her 
husband,  and  prayed  that  the  south  35  acres 
be  first  sold  under  tlie  Davidson  mortgage, 
before  sale  should  be  made  of  the  45  acres  so 
owned  by  her.    Defendant  Davidson  also  an- 
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Bwered.  and  prayed  foreclosure  of  her  mort- 
gage upon  the  whole  tract  covered  thereby, 
and  for  her  costs  in  the  proceedings. 

On  the  hearing  in  the  jpircuit,  the  court  de- 
creed that  the  south  35  acres  be  first  sold  un- 
der the  Davidson  mortgage,  and  that  if  a 
Butllcient  sum  should  be  realized  at  such  sale, 
that  the  north  45  acres  should  be  releasea 
from  the  lien  of  that  mortgage.  The  court 
found  due  on  the  complainant's  mortgage 
the  sum  of  9317.80,  and  decreed  that  George 
W.  Mitchell  pay  the  same,  with  interest  and 
costs,  on  or  before  February  17,  1889,  and 
that  in  default  thereof  a  sale  be  made  of  the 
35  acres  so  covered  by  said  mortgage.  The 
court  also  found  due  on  the  Davidson  mort- 
gage the  sum  of  9271.46,  and  ordered  pay- 
ment thereof  by  George  W.  Mitchell  and 
Sarah  Jane  Mitchell,  with  interest  and  costs, 
on  or  before  February  17,  1889;  and  in  de- 
fault that  defendant  Davidson  first  proceed 
to  a  sale  of  the  south  35  acres  of  said  prem- 
ises; and  that,  if  that  was  insufficient  to  pay 
the  amount  due,  then  a  sale  of  the  north  45 
acres  to  be  made.  The  court  ordered,  further, 
that  complainant  pay  to  Margarett  L.  David- 
son the  sum  of  942.30,  the  amount  of  costs 
and  expenses  incurred  by  her  in  her  foreclos- 
ure proceedings  by  advertisement.  Thecourt 
also  decreed  that  complainant  pay  the  sum 
of  $25  as  costs  to  defendant  Sarah  Jane 
Mitchell.  From  this  decree  complainant  ap- 
peals. 

The  deed  was  made  and  delivered  to  .Sarah 
Jane  Mitchell  by  her  husband,  and  by  her 
placed  upon  record,  prior  to  the  time  of  the 
execution  and  delivery  of  the  complainant's 
mortgage.  At  the  time  of  the  taking  of  his 
mortgage  the  complainant  not  only  had  no- 
tice by  the  record  that  the  whole  80  acres  was 
incumbered  by  the  Davidson  mortgage,  but 
also  that  the  title  to  the  north  45  acres  had 
been  transferred  by  George  W.  Mitchell  to 
his  wife,  Sarah  Jane  Mitcliell,  and  that  the 
legal  title  to  that  parcel  was  vested  in  her  at 
the  time  of  the  giving  of  the  mortgage  to 
complai  nant.  "Where  a  part  of  the  mortgaged 
premises  has  been  aliened  by  the  mortgagor 
subsequent  to  the  mortgage,  the  rule  in 
equity,  on  a  foreclosure  and  sale,  is  to  re- 
quire that  part  of  the  premises  in  which  the 
mortgagor  has  not  parted  with  his  equity  of 
redemption  to  be  first  sold,  and  then,  if  nec- 
essary, that  which  has  been  aliened,  and, 
where  the  latter  is  in  possession  of  different 
vendees,  in  the  inverse  order  of  alienation. 
Tliis  rule  rests  upon  the  ground,  chiefly,  that 
wliere  one  who  is  bound  to  pay  a  mortgage 
confers  upon  otliers  rights  in  any  portion  of 
the  property,  retaining  other  portions  lilm- 
self,  it  is  unjust  that  they  should  be  deprived 
of  their  rights,  so  long  as  he  has  property 
covered  by  the  mortgage  out  of  which  tiie 
debt  can  be  made,  in  other  words,  bis  debt 
should  be  paid  out  of  bis  own  estate,  instead 
of  being  charged  in  the  estate  of  his  grantees. 
Mason  v.  Payne,  Walk.  Ch.  460;  Cooper  v. 
IJigly,  13  Mich.  463. 

The  deed  from  Mitchell  to  his  wife  con- 


tains the  usual  covenants  of  warranty,  and 
it  is  evident  therefrom  that  it  was  the  inten- 
tion of  the  grantor  in  his  deed  to  charge  the 
part  remaining  in  him  first  to  the  payment 
of  this  mortgage.  These  covenants  of  war- 
ranty became  important  in  determining  the 
intent  of  the  mortg^agor  not  to  charge  the 
mortgage  on  the  property  sold.  If  the  bill 
had  been  filed  to  foreclose  the  Davidson 
mortgage,  and  the  rights  of  complainant  bad 
not  intervened,  no  one  would  deny  the  right 
of  the  defendant  Sarah  J.  Mitriiell,  the  gran- 
tee in  the  deed,  to  have  the  35  acres  remain- 
ing in  her  grantor  first  sold  to  satisfy  the 
mortgage,  before  the  portion  purchased  by 
her  should  be  made  liable  to  its  payment  un- 
der the  rule  above  stated.  It  Is  insisted, 
however,  by  counsel  for  complaimmt,  that 
the  defendant  Sarah  J.  Mitchell,  having 
signed  tlie  Davidson  mortgage,  and  taken  a 
deed  from  her  husband  of  the  45  acres,  it 
was  charged  with  its  proportionate  share  of 
the  lien,  the  same  as  if  she  had  purchased  the 
whole  80.  This  fact  could  not  affect  her 
right  to  have  the  south  35  acn-s  remaining  in 
her  husband  first  sold.  The  mortgage  was 
given  to  secure  the  payment  of  the  debt  of 
the  husband,  and  she  in  its  execution  only 
barred  her  dower.  She  was  not  personally 
liable  for  the  debt,  and  could  not  be  held  lia- 
ble upon  any  covenant  contained  in  the  mort- 
gage. Such  a  covenant  would  be  a  mere 
nullity,  so  far  as  her  rights  were  concerned. 
The  statute  does  not  empower  her  to  make 
contracts  generally,  but  only  in  respect  to  hi-r 
own  property.  Kitchell  t.  Mudgett,  37 
Mich.  82. 

Counsel  for  complainant  further  contends 
that,  Sarah  J.  Mitchell  having  signed  both 
mortgages,  her  equities  in  and  to  any  portion 
of  the  80  acres  are  not  greater  than  the 
equities  of  the  mortgagees;  and  that,  having 
signed  and  executed  both  mortgages  volun- 
tarily, she  is  estopped  from  assuming  any 
position  that  will  tend  to  depreciate  or  de- 
stroy the  rights  and  equities  created  l)y  such 
mortgages.  What  rights  and  equities  has 
the  complainant,  as  against  Sarah  J.  Mitchell, 
in  the  north  45  acres  of  this  land?  Its 
mortgage  does  not  cover  this  parcel.  When 
it  took  the  mortgage  the  Davidson  mortgage 
was  a  lien  upon  that  parcel  as  well  as  upon 
the  south  35  acres,  and  at  that  time  the  title 
to  this  45  acres  was  in  Mrs.  Mitchell  under  a 
conveyance  from  the  mortgagor  in  the  David- 
son mortgage.  At  this  time  Mrs.  Mitchell 
had  the  right  to  have  this  35  acres  first  sold 
to  pay  for  the  Davidson  mortgage.  How  can 
it  be  said  that  by  the  giving  of  the  mortuage 
to  complainant  upon  the  35  acres  Mrs.  Mitcli- 
ell  lost  her  right  to  have  it  first  sold  to  satisfy 
the  Davidson  mortgage?  This  is  not  so, 
though  she  joined  with  her  husband  in  its 
execution.  This  was  also  given  to  secure 
the  payment  of  the  debt  of  the  husband,  and 
no  equities  could  arise  in  favor  of  complain- 
ant against  her  to  compel  the  sale  of  her 
land  first  to  pay  and  discharge  the  Davidson 
mortgage.    In  Kitchell  v.  Mudgett,  supra,  a 
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bill  was  filed  to  foreclose  a  mortgMge  signed 
by  the  defendant  as  wife  of  the  mortgagor, 
on  land  belonging  to  the  husband;  the  de- 
fendant having  a  prior  mortgage  on  the  same 
premises.  It  was  claimed  that  the  wife,  in 
uniting  in  the  mortgage  to  complainant, 
transferred  her  own  mortgage  interest,  and 
subjected  it  to  the  lien  6f  the  mortgage  she 
signed.  It  was  held  that  her  act  had  no  such 
effect,  and  her  mortgage  was  given  priority 
of  lien.  Sarah  J.  Mitchell's  rights  in  the  45 
acres  are  in  no  manner  affected  by  the  giving 
of  this  mortgage  to  the  complainant,  and  no 
equities  arise  in  favor  of  complainant  to 
have  this  parcel  flrdt  sold.  Complainant 
took  its  mort^iige  after  the  rights  of  Sarah 
J.  Mitchell  haid  become  fixed  under  her  deed 
as  to  the  Davidson  mortgage,  nnd  that  was 
to  have  the  35  acres  tlien  remaining  in  her 
husband,  her  grantor,  first  sold,  to  pay  the 
Davidson  mortgage;  and  the  fact  that  she 
joined  in  (he  mortgage  to  complHinant  with 
her  liusband  did  not  and  could  not  affect  her 
rights  in  the  45  acres,  and  no  equities  arise 
in  favor  of  complainant  to  have  it  so  dp- 
dared.  The  only  effect  of  joining  in  this 
mortgage  is  to  bar  any  dower  she  might  have 
upon  a  foreclosure  and  sale  of  th«  premises. 

Some  question  is  rained  by  counsel  for 
complainant  relative  to  costs  allowed  by  the 
court  below.  Margarett  L.  Davidson  was 
proceeding  to  a  foreclosure  and  sale  by  ad- 
vertisement  of  the  premises  under  her  mort- 
gage. This  she  had  a  right  to  do,  under  the 
power  of  sale  contained  in  the  mortgage. 
Complainant  by  Injunction  restrained  the 
sulc,  and  made  Mrs.  Davidson  a  party  de- 
fendant to  its  bill,  the  effect  of  which  was 
tiiat  Mrs.  Davidson  lost  her  costs  and  ex- 
penses incurred  in  the  advertising  of  her 
foreclosure.  These  costs  the  court  very 
properly  allowed  her. 

Mrs.  Mitchell  was  also  allowed  925  as 
co?it8  by  the  court  below.  We  think  this 
was  an  amount  which  tlie  defendant  might 
reasonably  recover.  By  her  answer  in  the 
nature  of  a  crnss-bill  she  was  asking  aflBrm- 
ative  relief;  that  is,  that  the  35  acres  be  first 
sold  under  the  Davidson  mortgage.  This 
relief  the  court  granted,  and  gave  the  defend- 
ant costs  within  the  rule. 

Counsel  for  complfiinantasks,  on  the  hear- 
ing here,  that  it  be  permitted  to  redeem  from 
the  Davidson  mortgage.  This  will  be  grant- 
ed. The  decree  of  the  court  below  will  be  so 
modified  that  compLiinant  may  pay  to  Mar- 
garett L.  Davidson  the  amount  of  the  mort- 
gage as  fixed  by  the  court  below,  t<%ether 
with  interest  thereon  from  the  date  of  such 
decree  at  the  rate  drawn  by  siiid  mortgage, 
and  costs  fixed  by  the  court  below  to  tie  paid 
to  her  within  90  days  from  date  hereof,  and 
upon  such  payment  be  subrogated  to  all  thi' 
rights  of  Margarett  L.  Davidson  therein,  and 
ail  iier  rights  under  said  decree,  by  tiling  the 
recei]>ts  for  such  payments  with  the  register 
of  this  court.  The  decree  of  the  court  below 
uiuHt  be  affirmed  in  all  other  respects,  except 
as  to  the  time  of  the  payments  of  the  money 


to  be  paid  under  the  terms  of  said  decree, 
which  shall  be  paid  within  90  days  from  this 
date,  in  default  of  which  the  parties  may 
proceed  to  a  sale  qfi  the  premises.  The  de- 
fendants, in  addition  to  the  costs  recoverable 
in  the  court  below,  shall  recover  their  costs 
in  this  court.    The  other  justices  concurred. 


PiOPLB,  to  Use  of  NoKRis  et  al.,  v.  Mbb- 

SEREAU. 

(Supreme  Cowrt  of  Miehiga'n.    April  31,  18S9.) 

BHBitm's  UiTioiAi.  Acts — SuRrriBs. 

1.  The  act  of  a  sheriff  in  leyying,  under  a  writ, 
upon  the  property  of  a  third  person,  is  an  official 
act,  for  which  his  sureties  are  liable. 

'i.  A  judgment  against  a  sheriff  for  official  mls- 
eonduct  is  prima  }acle  evidence  in  an  aotion  for 
the  same  wron^  against  his  sureties. 

S.  Proof  of  a  judgment,  consisting  of  a  properly- 
certiSed  copy,  under  the  seal  of  the  court,  of  the 
pleadings,  which  were  special  and  on  personal  ap- 
pearance, and  of  the  reoord  of  verdict  and  judg- 
ment, is  sufficient. 

Error  to  circuit  court,  Schoolcraft  county; 
J.  II.  Stberb,  Judge. 

Ball  A  Han-Kom,  tor  appellant  W.  F. 
Riggs,  for  appellees. 

Campbeu.,  J.  This  suit  was  brought  on 
the  sheriff's  bond  of  John  McCanna,  sheriff 
of  Schoolcraft  county,  for  misconduct  in  office 
to  the  injury  of  the  plaintiffs  by  seizing  and 
convei-ting  their  property  under  an  attach- 
ment against  one  William  £.  Smith.  The 
declaration  showed  thHt  suit  had  been  brought 
and  damages  recovered  against  McCanna  as 
such  sheriff,  for  the  wrong,  in  the  circuit 
court  of  the  United  States  for  the  Western 
district  of  Michigan,  upon  which  an  execu- 
tion issued  was  returned  unsatisfied  for  want 
of  property  to  be  found.  Upon  the  trial  be- 
low reliance  was  had  upon  this  judgment, 
and  the  court  found  for  plaintiffs  for  Its 
amount  against  Mersereau,  a  surety  on  the 
sheriff's  bond.  The. questions  raised  hereon 
error  relate  to  the  nature  of  the  grievance,  as 
claimed  to  be  unofficial  and  outside  of  the 
surety's  liability;  to  the  judgment  in  the 
United  States  court,  as  not  aidmissible against 
the  surety;  and  to  (he  formal  proof  of  the 
judgment.  This  proof  consisted  of  a  properly- 
certified  copy,  nnder  the  seal  of  the  court,  of 
the  pleadings,  which  were  special,  and  on 
personal  appearance,  and  of  the  record  of 
verdict  and  judgment.  We  can  see  no  ob- 
jection to  this  proof.  It  is  a  good  common- 
law  certificate,  and  covers  everything  neces- 
sary to  show  a  valid  judgment,  by  showing 
jurisdiction  of  person  and  subject-matter  be- 
tween persons  fuUy  impleaded,  and  verdict 
and  judgment  on  the  issues.  As  a  judgment 
cannot  be  attacked  colhiterally  for  any  mere 
irregularities,  it  is  only  on  proceedings  in  er- 
ror that  all  the  continuances  and  other  mat- 
ters of  practice  in  the  cause  need  be  men- 
tioned in  a  transcript.  The  judgment  is 
shown  to  be  authorized  when  parties  appear 
and  submit  proper  is.sues  which  are  deter- 
mined by  the  verdict  on  which  judgment  is 
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rendered.  No  authority  is  to  be  found  for 
holding  any  further  proof  necessary,  and  we 
have  not  discovered  any  statute  to  the  con- 
trary. 

It  is  claimed  that  the  sheriff's  act  in  levy- 
ins  on  the  plaintiff's  property  upon  a  writ 
against  another  party  was  not  an  official  act, 
but  was  a  mere  private  trespass,  for  which 
his  sureties  are  not  responsible.  Tlie  author- 
ity in  Ex  parte  Reed,  4  Hill,  572,  cited  to 
the  contrary,  is  a  very  scantily-reasoned  hold- 
ing on  an  application  for  leave  to  sue  a  sher- 
iff's bond,  but  it  was  overruled  in  a  well- 
reasoned  d':;cision  of  the  court  of  appeals  in 
People  V.  Scliuyler,  4  N.  Y.  173.  The  whole 
subject  is  fully  discussed  in  Laminon  v 
Fensier,  111  U.  S.  17.  4  Sup.  Ct.  Rep.  286,  by 
Grat,  J.,  who  considers  the  question  very 
thoroughly,  and  holds  the  act  to  be  oflacial 
misconduct.  The  authorities  are  very  well 
brouglit  together  in  2  Amer.  &  Eng.  Cyclop. 
Law,  466.  We  think  that  such  a  seizure, 
made  under  color  of  a  writ,  and  by  autliority 
of  oflSce  claimed  under  it,  is  very  clearly  of- 
ficial iiction  for  which  the  sureties  are  liable. 
A  contrary  doctrine  would  render  a  sheriff's 
bond  of  very  little  use.  Where  his  acts  are 
legal,  there  is  usually  no  harm  done.  It  is 
only  whe;i  he  malies  use  of  his  official  char- 
acter to  do  wrong  that  he  becomes  a  tres- 
passer, and  if  his  bond  does  not  protect  par- 
ties injured  against  his  wrong-doing,  which 
nothing  but  his  official  character  makes  for- 
midable, the  security  is  more  formal  than 
substantial.  The  decisions  holding  such  con- 
duct covered  by  the  bond  seem  to  us  reason- 
able and  just. 

The  only  remaining  question  is  as  to  tlie 
effect  of  the  judgment.  The  judgment  in  tlie 
action  in  the  United  States  court  is  so  clearly 
one  for  a  wrongful  levy  as  to  need  no  discus- 
sion on  that{x)int.  But  it  is  claimed  it  has  no 
effect  as  evidence  agninst  sureties,  and  it  is 
further  claime>l  that  it  must  be  conclusive 
evidence,  or  no  evidence  at  all.  There  is 
certainly  some  variance  in  the  authorities  on 
the  subject,  but  the  previiiling  reasons,  ex- 
cept where  there  are  statutory  difficulties, 
seem  to  favor  tlie  rule  that  such  a  judgment 
ia  prima  facie  evidence  against  the  sureties. 
That  doctrine  was  held,  after  full  discussion, 
in  Lowell  v.  Parker,  10  Mete.  309,  and  very 
convincing  reasons  were  given  in  favor  of  it. 
That  such  a  judgment  should  not  be  conclu- 
sive against  the  surety,  unless  he  has  been 
notified  to  defend,  or  made  a  party,  is  well 
enough  based  on  the  possibility  of  fraud  or 
collusion.  But  beyond  this  there  is  no  very 
good  reason  for  any  exception.  It  is  for  the 
advantage  of  the  surety  to  have  the  sheriff 
pursued  to  judgment,  and  the  exhaustion  of 
execution  before  he  himself  is  sued,  not  only 
because  if  the  sheriff  is  good  the  surety  will 
not  be  harassed  by  litigation  at  all,  but  also 
because  in  such  case:i  there  is  frequently,  and 
always  may  be,  an  indemnitor,  who  becomes 
jointly  liable,  and  to  whom  recourse  may  be 
had  which  will  relieve  or  exonerate  the  surety. 
And  there  is  no  more  reason  for  excluding  a 


judgment,  which  is  usually  only  obtained 
after  a  fair  litigation  against  the  sheriff,  than 
the  sheriff's  certificates  and  other  admissions, 
which  are  less  solemn  than  the  judgment. 
There  is  very  little  danger  of  collusion,  and, 
if  collusion  exists,  it  is  lawful  to  show  it  in 
defense.  There  are  so  many  cases  where 
sureties  are  bound 'by  official  acknowledg- 
ments and  settlements  of  their  principals  that 
it  would  be  going  beyond  reason  to  make  an 
exception  against  judgments  which  are  far 
less  likely  to  be  careless  or  mistaken.  There 
are  many  states  which  require  an  exhaustion 
of  legal  remedies  before  suing  sureties,  and 
in  such  cases  the  previous  judgment  must 
necessarily  peilorm  an  important  part.  This 
principle  was  practically  recognized  by  this 
court  in  Lee  v.  Wisner,  38  Mich.  82,  and  it 
is  apparently  taken  for  granted  by  the  case  in 
111  U.  S.  17.  4  Sup.  Ct.  Rep.  286,  which  cited 
on  the  main  question  the  state  decisions  which 
so  hold.  In  People  v.  Schuyler,  4  N.  Y.  173, 
before  referred  to,  the  former  judgment  was 
the  measure  of  the  breach  relied  on,  and  the 
declaration,  which  was  held  good,  made  that 
point  important,  and  it  was  evidently  regard- 
ed as  a  proper  reliance.  It  would  not  be 
profitable  to  review  the  cases,  which  are  only 
instructive  as  reasons,  and  not  as  authority 
for  us.  We  Ihlnk  the  weight  of  reason  and 
good  sense  is  in  favor  of  giving  prima /aci« 
credit  to  the  judgment  against  the  sheriff. 
Most  of  the  cases  apparently  to  the  contrary 
are  more  or  less  distinguishable,  and  where 
they  are  not  clearly  so  they  give  no  very  good 
reason  why  a  surety  who  is  bound  or  affected 
by  the  declarations  and  admissions  of  the  of- 
ficer very  generally  should  not  be  affected  by 
a  fair  and  honest  judgment.  The  judgment 
should  be  affirmed. 

Sherwood,  G.  J.,  and  Chahfun,  Morse, 
and  Long,  JJ.,  concurred. 


Glee  et  al.  v.  Sanders  et  al.,  Yillag« 

Council. 

(Supreme  Court  of  MicM^an.    April  84, 1880.) 

Taxation — Pbivath  Pukposbb  —  Bquitablb  Re- 

UBF. 

1.  D.  agreed  to  erect  a  stsve-mill,  giving  em- 
ployment to  70  persons,  within  the  village  of  F., 
in  consideration  for  which  the  village  agreed  "to 
expend  tl,3U0  in  maldng  public  improvements  by 
draining  the  marsh,  and  improving  the  highways 
and  streets  around  the  grounds  to  be  oooupied  by" 
D.,  "and  constructing  docks,  harbors,  etc..  Tor 
public  sanitary  purposes,  in  accordance  with  the 
resolution  of  the  said  board  of  tmstees  of  said  vil- 
lage; and  further  agree  to  exempt  said"  D.  "from 
corporation  tax  for  the  term  of  five  years  Bald 
$1,^  to  be  deposited  in"  bank,  subject  to  D.'s 
check,  as  soon  as  be  commenced  building  the  mUl. 
Beld,  that  this  was  an  appropriation  for  the  pri- 
vate purpoaes  of  D.,  and  would  not  warrant  a  tax. 

2.  'To  avoid  multiplicity  of  suits,  equity  will  en- 
join the  collection  of  an  invalid  tax  which  would 
otherwise  be  levied  on  complainant's  personal  prop- 
erty, in  a  suit  brought  by  numerous  tax-payer» 
having  no  joint  interest. 

8.  ^e  fact  that  the  Invalid  tax  has  been  so  cov- 
ered up  in  the  assessment  roll  as  not  to  show  Its 
Identity  Is  an  additional  reason  for  equitable  in- 
terference. 


Digitized  by 


L-oogle 


Hicb.) 


CL££  V.  SANDEBS. 


155 


Appeal  from  circuit  court,  Wayne  county, 
in  chancery;  Henuy  N.  Beevoobt,  Judge. 

&eo.  W.  Coomer  and  Henry  M.  Ctieever, 
for  appellants.  /.  W.  Donocan,  lor  appel- 
lees. 

Gampbelj.,  J.  This  bill  was  filed  by  com- 
plainants, wlio  are  property  owners  and  tax- 
]>ayer8  of  tlie  village  of  Fenton,  to  resti-ain 
defendants,  wbu  are  the  council  of  that  vil- 
lage, from  enforcing  a  tax  of  91,200,  which 
is  claimed  to  have  been  for  a  donation  by 
way  of  bonus  to  induce  a  certain  firm,  named 
"O'Donnell  &  Co.,"  to  establish  a  atave-niill 
in  Fenton,  which  is  supposed  to  be  regarded 
as  a  desirable  ioiproveruent.  The  record 
shows  that  in  Septeml)er,  1887,  a  contract 
was  made  purporting  to  be  on  behalf  of  the 
village  with  O'Donnell  A  Ck>.,  the  substance 
of  which  was  as  follows:  O'Donnell  &  Co. 
agreed  to  lot-ate  a  heading,  stave,  hoop,  and 
saw  mill  on  the  south  boundary  of  the  vil- 
lage, and  run  the  same  for  five  years,  by  giv- 
ing average  daily  employment  to  70  persons. 
In  considt-ration  of  this  the  village  agreed  "to 
expend  $1,200  in  making  public  improve- 
ments by  draining  the  marsh,  and  improving 
tbeliighways  and  streets  around  the  grounds 
to  be  occupied  by  the  said  N.  &H.  O'Donnell, 
and  constructing  docks,  harbors,  etc.,  for 
public  Sanitary  purposes,  in  accordance  with 
the  resolution  of  the  said  board  of  trustees 
of  said  village;  and  further  agree  to  exempt 
said  N.  &  H.  O'Donnell  from  corporation 
tax  for  the  term  of  five  years.  Said  SI, 200 
to  be  deposited  in  the  Detroit  National  Bank 
of  Detroit,  Mich.,  subject  to  check  of  N.  & 
H.  O'Donnell,  as  soon  as  K.  &  H.  O'Donnell 
commence  bnilding  the  mills."  This  con- 
tract was  accepted  by  a  vote  of  the  council, 
and  a  resolution  adopted  to  appropriate  and 
expend  $1,200,  reciting  the  same  purposes 
and  in  the  same  language  set  out  in  the 
contract.  That  this  is  a  matter  of  appropria- 
tion for  the  private  purposes  of  if.  &  U. 
O'Donnell  is  too  plain  for  discussion.  Tak- 
ing all  the  record  together,  it  is  evident  that 
the  sanitary  theory  is  a  mere  cover  for  what 
was  neither  intended  nor  required  for  sani- 
tary purposes.  Neither  the  methods  chosen 
nor  the  end  in  view  had  anything  to  do  with 
public  health.  The  work  was  to  improve 
the  O'Donnell  property  by  creating  a  navi- 
gable channel  and  land  approaches,  and 
docks  which  were  for  no  public  purpose,  and 
and  were  purely  private  advantages;  and,  as 
tliey  were  to  spend  the  money  themselves  In 
their  own  way,  there  was  no  semblance  left 
of  public  improvement  by  the  village.  It 
has  been  so  frequently  decided  in  this  state 
and  elsewhere  that  taxation  for  private  pur- 
poses is  unlawful,  that  we  need  not  refer  to 
the  doctrine  at  length.  Counsel  did  not  at- 
tempt to  impugn  it 

The  chief  defense  was  that  the  complain- 
ants should  have  paid  their  taxes,  and  re- 
sorted to  legal  action  to  recover  them,  and 


that,  as  most  of  them  owned  personalty 
which  could  be  resorted  to  for  collection, 
there  was  no  occasion  for  equitable  interfer- 
ence. There  are  no  doubt  many  cases  where 
equity  will  not  interfere  to  protect  invasions 
of  personal  property.  There  is  no  such  uni- 
versal rule,  however,  and  where  the  remedy 
at  law  is  not  entirely  adequate,  and  where 
peculiar  difficulties  intervene,  the  jurisdiction 
is  upheld.  In  the  present  case  the  complain- 
ants have  filed  their  bill  under  the  practice 
which  permits  the  joining  in  one  suit  of  sev- 
eral complainants  whose  grievance  is  pre- 
cisely the  same,  and  from  the  same  cause. 
These  complainants  represent  a  considerable 
amount  of  money  charged  against  them  by 
the  $1,200  tax.  If  that  money  is  collected 
and  paid  over  to  O'Donnell  &  Co.,  any  judg- 
ment they  might  obtain  against  the  village 
would  have  to  be  contributed  to  by  them- 
selves on  a  tax  raised  to  pay  such  judgment. 
It  is  Important  for  them  to  stop  the  mischief 
in  the  outset.  The  case  also  involves  a 
fraudulent  and  oppressive  combination  to  do 
an  illegal  act  at  the  expense  of  the  tax-payers 
of  the  village  under  a  pretense  of  preserving 
the  public  health;  and  the  various  parties  ag- 
grieved are  allowed  to  sue  together,  although 
not  jointly  interested,  for  the  express  pur- 
pose of  avoiding  multiplied  suits,  and  having 
the  controversy  settled  as  far  as  may  be  in 
one  hearing. 

They  do  not  attempt  to  restrain  anything 
but  the  illegal  tax  of  $1,200,  and  therefore 
no  difficulty  arises  from  any  attack  on  such 
taxes  as  are  valid.  The  fact  that  this  has 
been  so  covered  up  in  the  assessment  roll  as 
not  to  show  its  identity  is  an  additional  rea- 
son why  equitable  protection  should  be 
granted.  We  have  at  the  present  term  af- 
firmed the  propriety  of  equitable  relief  in 
cases  of  fraudulent  action  in  regard  to  a 
scheme  of  valuation  of  a  certain  class  of 
property  at  a  small  percentage.  McMorran 
V.  Wright,  41  N.  W.  Rep.  1082;  Walsh  v. 
King,  Id.  1080.  The  protection  of  citizens 
against  the  wrong  and  oppressive  dealings  of 
public  officials  is  a  not  uncommon  instance 
of  relief  in  equity.  No  infiexible  rule  can  be 
laid  down  in  these  cases.  An  adequate  legal 
remedy  will  generally  suffice  to  make  courts 
of  equity  hesitate  in  acting.  But  inadequacy 
may  arise  from  other  causes  than  the  mere 
forms  of  remedy,  and  it  will  not  do  to  sacri- 
fice justice  against  convincing  facts. 

No  objection  was  made  to  the  bill  for  Want 
of  parties,  and  none  was  made  on  the  argu- 
ment. The  defendants  represent  the  village 
authorities,  and  a  decree  will  be  efiicient 
against  them.  The  bill  is  certainly  meager, 
and  open  to  some  criticism,  but  it  contains 
the  substance  of  a  good  case,  which  is  made 
out  by  proof.  The  decree  must  be  affinned, 
with  costs. 

Shkbwood,  0.  J.,  and  Chahplin,  Mobsk, 
and  Long,  JJ.,  concurred. 
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Blacestone  v.  Standard  Lifb  8a  Acci- 
dent Ins.  Cio. 
{Supreme  Court  of  JUIchUian.     April  24,  18a».) 
Accident  Imsdhancb  — Suicidb  or  IxsintBi) — Is- 

8A.XrTT. 

1.  An  accident  Insurance  policy  covered  injuries 
resulting  in  death  which  mi^ht  happen  to  the  in- 
sured throu|;h  external,  violent,  and  accidental 
means,  providing,  however,  that  the  insurance 
should  not  extend  to  any  bodily  injury  happening 
directly  or  indirectly  in  consequence  of  bodily  in- 
firmities or  disease,  and  that  no  claim  should  be 
made  where  death  was  caused  bv  euidde.  Held, 
where  the  insured  killed  himself,  while  insane, 
and  not  conscious  of  what  he  was  doing,  that  such 
act  was  not  suicide  within  the  meaning  of  the 
policy,  nor  was  it  within  the  exception  made  in 
case  of  death  resulting  from  bodily  disease,  and 
that  a  recovery  could  be  had  on  the  policy.' 

2.  There  was  evidence  that  the  insured  was  of  a 
genial  disposition,  of  good  education,  pleasantly 
situated,  so  far  as  his  domestic  relations  were  con- 
cerned, and  in  fair  circumstances  financially.  Up 
to  within  a  few  weeks  of  his  death  he  had  lieen  in 
full  health  and  vigor,  but  about  that  time  a  change 
was  noticed  in  him  by  his  family.  He  was  moody 
and  nervous,  desired  to  b«  alone,  could  not  sleep 
nights,  complained  of  a  pain  in  his  head,  and 
looked  haggard  and  sick.  On  going  away  from 
hom«  on  business  strangers  remarked  upon  his  ap- 
pearance, and  he  kept  aJoof  from  other  men,  and 
could  not  concentrate  his  attention  upon  the  busi- 
ness in  hand.  Held,  that  there  was  evidence  to  go 
to  the  jury  on  the  question  of  the  Insanity  of  the 
insured. 

8.  Evidence  that  some  30  years  before  the  issu- 
ance of  the  policy  the  insured  had  been  insane, 
was  properly  excluded,  there  being  no  evidence 
tending  to  snow  that  he  was  not  sane  at  the  time 
the  policy  was  issued,  nor  that  he  had  had  any 
mental  trouble  for  a  period  of  20  years. 

Error  to  circait  court,  Leqawee  county; 
Lane,  Judge. 

Action  by  Emma  W.  Blackstone  against 
the  Standard  Life  A  Accident  Insurance 
Company.  Judgment  was  given  for  plain- 
tiff, and  defendant  brings  error. 

James  T.  Keena,  (C.  E.  Weaver  and  At- 
kinson, Carpenter  a  Brooke,  of  counsel.) 
for  appellant.  Westerman  <fe  Westennan, 
{8eth  L.  Bean  and  Levi  T.  Griffin,  of  coun- 
sel,) for  respondent. 

r.K>NO,  J.  Plaintiff  brought  her  action 
upon  a  policy  of  insurance,  the  material 
parts  relating  to  this  case  reading  as  follows: 

"In  consideration  of  the  representations 
made  in  the  application  for  this  insurance 
anl  the  sum  of  twenty-flve  dollars,  tliis  com- 
pany hereby  insures  Daniel  L.  Blaclcstone, 
Esq.,  residing  at  Adrian,  countyof  Lenawee, 
and  state  of  Michigan,  hereinafter  styled  the 
insured,  by  occupation,  profession,  or  em- 
ployment a  traveling  salesman,  in  the  prin- 
cipal sum  of  Ave  thousand  dollitrs  for  the 
term  of  twelve  months,  commencing  at  12 
o'clock  noon  on  the  27th  day  of  February, 
1886,  the  said  sum  to  be  paid  to  Mrs.  Emma 
W.  Blackstone,  his  wife,  if  surviving,  within 
thirty  days  after  tiie  receipt  of  satisfactory 
proofs  that  the  said  insured  shall  have  sus- 
tained during  the  continuance  of  this  policy 
bodily  injuries,  effected  through  external, 
violent,  and  accidental  means,  within  the  in- 


>  See  note  at  end  of  case. 


tent  and  meaning  of  this  contract  and  the 
conditions  hereto  annexed,  and  such  injuries 
alone  shall  have  occasioned  death  within 
ninety  days  from  the  happeninj;  thereof. 
*  •  •  provided,  always,  that  this  policy 
is  issued  and  accepted  subject  to  all  the  pro- 
visions and  conditions  herein  contained  and 
referred  to.  The  statements  and  declarations 
of  the  insured,  in  his  application  for  thia  in- 
surance, together  with  the  company's  classi- 
fication of  hazard,  is  referred  to  and  made  a 
part  of  this  contract;  and  if  this  policy,  or 
any  renewal  thereof,  has  been  made  or 
shall  be  obtained  through  misrepresentations, 
fraud,  or  concealment,  or  if  any  attempt  shall 
be  made  by  false  swearing  or  suppression  of 
any  material  fact  on  the  part  of  the  insured 
or  beneSciary,  to  obtain  any  sum  under  this 
policy  or  any  renewal  thereof,  then  the  same 
shall  be  absolutely  void:  provided,  always, 
that  this  insurance  shall  not  extend  to  hernia; 
nor  to  any  bodily  injury  of  which  there  shall 
be  no  external  or  visible  sign;  nor  to  any 
bodily  injury  happening  directly  or  indirectly 
in  consequence  of  bodily  infirmities  or  dis- 
ease, or  by  poison  in  any  manner  or  form,  or 
by  any  surgical  operation  or  medical  or  me- 
chanical treatment;  nor  to  any  case  except 
where  the  injury  is  the  proximate  and  sole 
cause  of  the  disability  or  death.  And  no 
claim  shall  be  made  under  this  policy  when 
the  death  or  injury  has  been  caused  by  duel- 
ing, fighting,  wrestling,  unnecessary  lifting, 
or  by  overexertion,  or  by  suicide,  or  by  sun- 
stroke, freezing,  or  intentional  injuries  in- 
flicted by  or  though  the  connivance  of  the 
insured,  or  when  the  death  or  injury  may 
have  happened  in  consequence  of  war.  *  •  • 
And  this  insurance  shall  not  be  held  to  ex- 
tend to  disappearances,  nor  to  any  cause  of 
death  or  disability,  unless  the  claimant  under 
this  policy  shall  establish  by  direct  and  posi- 
tive proof  that  the  said  death  or  disability 
was  caused  by  external,  violent,  and  acci- 
dental means." 

This  policy  was  made  subject  to  certain 
conditions,  the  second  of  which  is:  "The  in- 
sured is  required  to  use  due  diligence  for  per- 
sonal safety  and  protection.  In  the  event  of 
any  accidental  injury  for  which  claim  may 
be  made  under  this  policy,  immediate  notice 
shall  be  given  in  writing,  addressed  to  the 
company  at  Detroit,  Michigan,  stating  the 
full  name,  occupation,  and  address  of  the  in- 
sured, with  full  particulars  of  the  accident 
and  injury;  and  failure  to  give  such  imme- 
diate notice  shall  invalidate  all  claims  under 
this  policy,  and  unless  direct  and  affirmative 
proof  of  the  death  of  the  insured  shall  be  fur- 
nished to  the  company  within  ninety  days 
from  the  happening  of  such  fatal  accident, 
or  within  six  months  in  the  case  of  non-fatal 
injury,  then  all  claims  accruing  under  this 
policy  shall  be  waived,  and  forfeited  to  the 
company."  The  jwlicy  was  issued  upon  a 
written  application  signed  by  the  insured. 
The  twelfth,  thirteenth,  and  fourteenth 
clauses  of  the  application  are  as  follows: 
"(12)  My   habits   of  life  are   correct   and 
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temperate,  apd  I  understand  the  policy  will 
not  cover  any  accident  or  injury  resulting 
from  the  use  of  intoxicating  drinks,  or  ju 
consequence  of  having  been  under  the  influ> 
ence  thereof,  or  a  breach  of  the  law,  or  to 
any  injury  which  may  result  from  disease  or 
prior  injury.  I  am  aware  and  agree  tliat  the 
benefits  from  tlie  company  will  not  extend 
to  hernia,  orehltes,  overexertion,  or  strains, 
nor  to  any  bodily  injury  which  has  not  been 
effected  through  external  and  accidental  vio- 
lence, or  of  which  there  shall  be  no  external 
and  visible  signs,  or  by  poison  in  any  form 
or  manner,  or  by  any  surgical  operation  or 
medical  or  mechanical  treatment,  nor  to  any 
cause  except  where  the  accidental  injury  shall 
be  the  proximate  and  sole  cause  of  the  disa- 
bility or  death.  (IS)  I  am  not  suffering 
from  any  accident  or  wounds  that  would  re- 
tard reouvery,  or  be  aggravated  by  personal 
injury.  I  am  not  subject  to  tits,  or  to  any 
disorders  of  the  brain  or  nervous  system,  or 
any  physical  infirmity  which  would  render 
me  liable  to  accident.  (14)  1  hereby  agree 
that  the  application  and  declaration  shall  be 
the  basis  of  the  contract ;  that  the  policy  will 
be  accepted  subject  to  all  tlie  conditions  and 
provisions  contained  therein:  that  any  con- 
cealment of  material  facts,  or  misstatements 
made  by  me,  shall  work  a  forfeiture  of  all 
claims  that  may  accrue  under  this  policy. " 

The  declaration  filed  in  the  case,  after  stat- 
ing the  issuing  and  tlie  conditions  of  the  pol- 
icy, avers  "that  on  the  28th  day  of  October, 
A.  D.  1886,  her  said  husband  died  from  bod- 
ily injuries,  effected  through  external,  vio- 
lent, and  accidental  means,  within  the  intent 
and  meaning  of  said  policy  contract,  and  the 
conditions  therein  set  forth;  and  that  said 
injuiies  alone  occasioned  his  death,  and  with- 
in ninety  days  from  the  happening  of  said  in- 
juriee."  The  defendant  pleaded  the  general 
issue,  and  gave  notice  that  tlie  policy  declared 
upon  was  obtained  by  the  insured  upon  an 
application, — the  material  portions  of  which 
have  lieen  heretofore  set  out, — and  under  an 
agreement  that  said  application  should  be 
the  basis  of  the  contract.  That,  at  the  time 
when  said  application  was  made,  the  insured 
was  subject  to  disorders  of  the  brain  and 
nervous  system,  and  to  physical  inflrmities 
which  rendered  him  liable  to  accident;  and 
the  fact  that  he  was  so  subject  was  concealed 
by  him  from  the  defendant.  That  the  in- 
sured died  from  injuries  resulting  from  dis- 
ease. That  the  insured,  before  the  time  he 
made  said  application,  had  been  for  a  long 
period  insane,  and  at  the  time  of  making 
said  application  concealed  that  fact  from  the 
defendant.  On  tlie  trial  in  the  court  below 
the  plaintiff  had  verdict  and  judgment  for 
the  amount  of  the  policy  and  interest.  De- 
fendant brings  error. 

It  appeareil  upon  the  trial  In  the  court  be- 
low that  the  insured,  Daniel  L.  Blackstone, 
was  a  traveling  salesman,  and  was  employed 
in  that  capacity  during  the  spring  and  sum- 
mer ot  1886  by  the  Acme  Hay  Harvester 
Company,  of  Peoria,  III.    About  September 


1,  1886,  he  was  thrown  out  of  employment, 
and  returned  to  his  home  in  Adrian,  and  re- 
mained there  until  October  18tb,  when  by 
correspondence  he  secured  a  situation  with 
Mast,  Buford  &  Burwell  Manufacturing 
Company,  of  St.  Paul,  Minn.  He  left  his 
home  in  Adrian  October  18th,  for  the  pur- 
pose of  filling  this  engagement,  and  arrived  in 
St.  Paul  on  the  19tb,  and  remained  there 
until  the  27th  of  that  month,  when  he  put 
an  end  to  his  life  by  cutting  bis  throat  with 
a  razor.  It  is  claimed  by  phdntifC  that  during 
the  last  two  or  tliree  weeks  of  his  remaining 
at  home  he  showed  evidence  of  mental  de- 
rangement, and  that  during  his  stay  in  St. 
Paul,  from  October  19lh  to  the  27th,  there 
was  evidence  of  insanity.  The  plaintiff's 
claim  of  recovery  on  the  policy  rests  upon 
two  propositions,  each  of  which  is  denied  by 
the  defendant:  (1)  That  Blackstone  Wiis  in- 
sane at  the  time  he  took  his  life:  (2)  that  an 
insane  self-killing  is  an  accident  within  the 
meaning  of  this  policy.  Was  Blackstone  in- 
sane at  the  time  he  took  his  life?  Al  the 
close  of  the  testimony  the  counsel  submitted 
five  special  questions  to  the  jury  for  their 
finding,  as  follows:  (1)  Did  Mr.  Blackstone 
kiU  himself?  (2)  Did  he  know  at  the  time 
that  he  was  committing  an  act  which  must 
result  in  death?  (3)  Was  he  conscious  of 
what  he  was  doing?  (4)  Did  he  intend  to  cut 
his  throat,  and  thereby  kill  himself?  (5)  At 
the  time  Daniel  L.  Blackstone  cut  his  throat, 
was  he  insane?  The  jury  answered  these 
questions,  the  first  and  fifth  in  the  a£Brm- 
ative,  and  the  second,  third,  and  fourth  in  the 
negative.  We,  have,  therefore,  presented  to 
us  by  the  record  of  the  fifth  finding  of  the 
jury  that  the  insured  was  insane  at  the  time 
he  cut  his  throat,  and  the  only  inquiry  for 
us  upon  this  part  of  the  case  is.  Was  there 
any  evidence  to  support  this  finding? 

It  was  said  by  this  court  in  Coneiy  v.  Mc- 
Donald, 40  Mich.  158:  "We  are  bound  in  all 
cases  to  assume  that  the  jury  have  done  no 
legid  wrong  when  acting  wiihin  their  prov- 
ince. •  ♦  ♦  The  credibility  of  witnesses, 
the  strength  of  their  testimony,  its  tendency, 
and  the  proper  weight  to  be  given  It,  are  mat- 
ters pi-culiarly  within  their  province.  •  *  * 
To  take  from  them  this  rivht  is  but  usurping 
a  power  not  given."  This  doctrine  has  al- 
ways  been  adhered  to  in  this  state,  and  has 
been  stated  and  restated  in  so  many  cases  in 
this  court  that  no  reference  to  them  is  neces- 
sary. The  testimony  relating  to  the  insanity 
of  Mr.  Blackstone  is  somewhat  voluminous, 
and  we  shall  quote  only  portions  of  it. 

Mr.  Wallace  Westerman  was  called  as  a 
witness  by  the  plaintiif,  and  testified  sul>- 
stautially  that  he  had  known  Mr.  Blackstone 
between  12and  13  years;  that  he  waaamanof 
more  than  ordinary  intelligence, — a  man  well 
read,  courteous,  and  of  more  than  ordinarily 
pleasant  and  genial  disposition.  His  business 
for  lU  years  prior  to  his  death  was  that  of  a 
traveling  salesman  engaged  with  different 
houses.  For  four  or  five  years  he  was  with 
Comstock  Bros.,  of  Adrian;  then  for  Fair- 
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banks,  Morse  Sc,  Co.,  np  to  April,  1886;  and 
then  for  the  Acme  Hay  Harvester  Company 
of  Peoria,  up  to  September  1, 1886,  when  lie  re- 
turaed  home.  His  family  relations  were  of 
the  most  pleasant  character.  He  had  a  wife, 
and  a  family  consisting  of  two  girls  and  one 
boy.  That  from  the  time  of  his  return  home 
— the  1st  of  September— till  hisgoiuK  away  on 
October  18.  1886,  witness  was  in  his  house 
everyday.  At  the  first  of  his  boing  home  at 
this  litne  he  saw  no  special  difference  in  his 
con  luct,  but  after  he  had  been  liome  two  or 
three  weeks  he  discovered  a  marked  change  in 
his  conduct.  These  characteristics  came  on 
by  degrees.  He  appeared  to  be  depressed ;  and 
the  nearer  the  time  came  for  hira  to  leave 
home  this  despondent,  indifferent  sort  of  dis- 
position seemed  to  grow  upon  him.  He  com- 
plained that  he  did  not  sleep  well,  and  put 
his  band  up  to  his  head;  frequently  found 
him  walking  the  floor,  and  sometimes  sitting 
in  a  chair  In  a  sort  of  stupid  condition,  pay- 
ing no  special  attention  to  those  around  him ; 
complained  of  pain  in  the  head,  and  his  face 
liad  a  bloated  appearance.  He  fell  away  in 
flesh,  and  appeared  to  be  hiiggard,  and,  as 
these  spells  would  pass  off,  would  look  pale 
and  sickly.  The  witness,  upon  a  direct  ques- 
tion, said:  "I  whs  of  the  opinion  he  was  in- 
sane. I  did  not  object  to  his  going  away,  be- 
cause 1  did  not  think  the  man's  mind  was  so 
far  gone  but  that  when  he  got  away  from 
home  he  would  recover  from  it;  that  if  he 
could  get  away  from  home  he  would  brace  up 
and  recover  from  it.  The  deceased  was  my 
father-in-law." 

Mrs.  Westerman,  the  wife  of  the  last  wit- 
ness, and  a  daughter  of  the  deceased,  testified 
tliat  her  father's  domestic  relations  were 
pleiisant.  That  slie  saw  him  every  day  for 
the  three  weeks  before  his  going  to  St.  Paul, 
and  noticed  a  marked  change  in  his  condi- 
tion. He  complained  of  his  head  and  stom- 
acli.  He  did  not  t>tke  much  notice  of  his 
grandchildren,  when  before  that  he  always 
loved  to  have  them  around  him;  but  at  that 
time  their  noise  seemed  to  worry  bim.  He 
would  not  go  out  at  all,  and  did  not  seem  to 
want  to  see  any  one. 

Mr.  Henry  Armstrong,  a  resident  of 
Adrian,  saw  the  deceased  frequently,  and  no- 
ticed a  change  in  him  just  before  his  going 
away,  as  he  passed  him  on  the  street.  Tlie 
change  was  so  great  that  he  liardJy  recog- 
nized liim. 

Walter  Westerman  testified  that  he  had 
known  him  for  years;  that  he  was  always  in 
the  habit  of  shaking  hands  witii  every  one, 
and  made  many  friends;  was  pleasant,  so- 
cial, and  agreeable  in  his  manners;  a  man 
who  was  very  bright,  of  more  than  ordinary 
education,  and  always  ready  to  make  a  speech 
wherever  called  upon.  Witness  is  a  partner 
with  the  witness  Wallace  Westerman,  in  the 
law  business,  m\d  deceased  w.is  frequently  in 
their  ofBce,  but  for  tlie  three  weeks  before 
deceased's  going  away  in  October  he  but  sel- 
dom came  to  the  offli-e.  Just  prior  to  his  go- 
ing away  lo  bt.  Paul  he  came  in  the  office, 


and  came  np  within  a  few  feet  of  Wester- 
man, who  got  up  and  offered  to  shake  hands, 
but  Blackstone  apparently  did  not  see  bim 
make  the  offer,  and  did  not  shake  hands,  bat 
stood  with  his  head  down,  and  finally  said, 
"Where  is  Wallace?  Tell  him  I  want  that 
key;"  and,  turning  aroand,  went  partly  to 
the  door,  turned  again  into  the  room  a  few 
feet,  and  finally  went,  slamming  the  door 
after  him. 

The  plaintiff  sajrs  that  before  bis  going 
away  on  October  18th  she  noticed  a  change 
in  his  mental  condition.  He  was  uneasy 
and  nervous,  complained  of  bis  head,  and 
had  a  desire  to  be  alone.  He  appeared  bad, 
his  face  was  flushed  and  bloateid,  he  did  not 
sleep  much,  manifested  restlessness  by  walk- 
ing in  the  house  and  out  in  the  back  yard. 
Went  down  town  but  little.  "We  could  di- 
vert his  mind  so  that  he  would  be  social  for 
afew  minutes,  but  just  as  soon  as  we  stopped 
talking  with  him  his  mind  was  absorbed  in 
soro''thing.  We  did  not  know  what  he  was 
thinking  about  He  was  affected  in  his 
mind.  We  let  him  go  away  because  we 
thought  with  employment,  and  being  oat  of 
doors,  he  would  be  better." 

Depositions  were  taken  at  St.  Paul  and  read 
on  the  trial.  J.  Summers  testified  he  kept 
the  Windsor  Hotel,  and  that  Blackstone 
stopped  there  from  October  20th  to  the  28th: 
that  on  that  day  one  if  the  servants  informed 
him  that  a  man  np  stairs  had  cut  his  throat. 
He  went  up  stairs,  found  Blackstone  in  his 
room,  lying  on  the  floor,  between  the  wash- 
stand  and  the  foot  of  the  bed,  in  a  crouched- 
up  position.  He  was  quite  rigid.  His  throat 
was  cut  from  ear  to  ear,  apparently  by  the 
razor  that  was  lying,  where  he  had  fallen, 
covered  with  blood,  across  the  room.  On  a 
little  bureau  lay  an  open  satchel  and  the  razor 
case.  He  had  apparently  been  dead  several 
hours.  On  the  day  previous  to  his  death  he 
was  in  the  office  the  most  of  the  forenoon. 
Never  saw  him  in  conversation  with  others 
about  the  hotel. 

Mr.  J.  H.  Baker,  of  i$t.  Paul,  testified 
that  his  business  was  that  of  keeping  a  res- 
taurant. He  met  Blackstone  a  few  days  pre- 
vious to  his  death.  He  was  in  very  poor 
health,  and  said  he  was  under  treatment  from 
Dr.  McCoy  for  stomach  trouble.  He  looked 
pale  and  haggard,  restless,  and  in  a  very  un- 
pleasant state  of  mind.  He  would  sit  down 
fur  a  minute,  and  then  would  get  up  and 
walk  around,  and  talk  about  his  trouble,  his 
ill  health,  and  he  appeared  to  beslightly  con- 
fused. 

J.  P.  Warner  testified  that  he  was  connect- 
ed with  Mast,  Buford  &  Burwell,  of  St  Paul. 
"On  October  20,  1886,  he  was  employed  by 
our  firm.  He  was  to  prepare  himself  a  few 
days  before  starting  out  on  the  road, — was  to 
start  out  Wednesday  morning  the  week  after 
be  came,  and  had  his  SHtchel  all  packed,  and 
left  the  office  about  5  o'clock  Tuesday  after- 
noon. He  was  to  take  the  8  o'clock  train 
Wednesday  morning.  His  valise  was  left  at 
our  office,  and  I  was  in  doubt  what  had  be- 
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come  of  the  man.  On  Tliursday  afternoon  I 
learned  he  had  killed  himself.  Questton. 
Now,  during  the  time  you  saw  him,  did  you 
in  your  conversation  with  him  detect  in  it 
any  peculiarities  of  mental  condition  as  evi- 
dence of  what  he  saiil  or  did?  Answer.  Yes. 
The  second  morning  he  was  with  us  he  came 
in  in  a  hurried  and  peculiar  manner,  and 
rushed  up  to  the  counter  to  me,  inquiring  for 
mail  in  a  very  impatient  manner,  so  much 
80  that  I  was  about  to  say  something  to  him, 
and  loolted  at  him  pretty  sharp.  The  duties 
he  was  required  to  ptrform  on  the  road  re- 
quired some  study  and  posting.  .He  wonld 
be  getting  information  about  one  particular 
thing,  and  would  turn  off  another  minute, 
and  be  in  some  other  place  in  the  office  look- 
ing at  some  book,  and  a  few  minutes  aftei^ 
wards  would  be  out  o(  doors,  and  at  one  time 
he  went  off  on  the  railroad  track  when  Mr. 
Burwell  was  not  down,  standing  around  at 
the  Manitoba  depot.  He  did  not  pay  close 
attention  to  liis  duties.  He  acted  strange  in 
that  he  would  not  take  time  to  listen  as  a 
person  ought.  He  would  shoot  off  when  b» 
ing  talked  to.  He  acted  as  if  he  wasn't  lis- 
tening, and  had  that  indifferent  way. "  Wit- 
ness then  says:  T  am  satisfied  from  his  pe- 
culiar actions  that  I  saw,  and  his  subsequent 
ai-tions,  tiiat  he  wasn't  in  his  right  mind; 
and  outside  of  tlie  fact  that  he  committed 
suicide  I  would  say  I  would  consider  him  un- 
balanced in  his  mind." 

Mr.  J.  M.  Bigford  testified  that  he  was  a 
salesman  for  Mast,  Buford  &  Harwell  at  St. 
Paul;  that  he  met  Mr.  Blackstone  first  in 
October,  at  their  office.  It  was  liis  duty  to 
post  him  on  prices  of  goods  of  which  he  was 
to  make  sales.  He  spent  a  part  of  each  day 
with  him.  Oneday,  while  showing  him  a  new 
model  plow,  it  was  almost  impossible  to  get 
blm  intere!)ted  in  it.  He  asked  no  questions, 
and  did  not  give  the  least  indiration  that  lie 
understood  it.  He  seemed  to  be  in  a  deep 
study,  and  his  mind  wandering  off  from  the 
subject  l>eing  talked  aiiout.  He  asked  to  be 
excused;  said  he  wanted  to  go  np-stairs;  did 
not  go,  but  went  into  tlie  olHce,  and  took  oft 
his  overcoat,  and  paid  no  more  attention  to 
the  business.  "I  remarked,"  said  the  wit- 
ness, "to  Mr.  Warner  that  I  didn't  think  he 
was  right.  I  was  of  the  opinion  that  he  was 
not  in  his  right  mind.  What  I  told  bim 
seemed  to  make  no  impression  on  his  mind. 
I  would  go  over  the  same  ground  as^ain,  and 
still  he  appeared  as  ignorant  as  he  did  before. 
I  ttelieved  him  to  be  u  man  of  unsound  mind." 

Mr.  H.  A.  Estes  was  clerk  of  the  Windsor 
Hotel,  and  noticed  that  the  deceased  did  not 
take  his  meals  regularly,  appeared  to  be  de- 
spondent, made  no  acquaintances  about  the 
bouse.    He  complained  of  not  feeling  well. 

Dr.  James  A.  Quinn  testified  that  he  was 
a  physician  at  St.  Paul,  and  saw  the  deceased 
aft-r  his  death;  made  an  examination;  and 
sa}-8  that  the  wound  in  the  throat  was  the 
cause  of  death,  and  was  one  which  could 
have  tieen  made  by  the  deceased  with  his  own 
hand. 


This  is  substantially  all  the  testimony  bear- 
ing on  the  question  of  the  insanity  of  the  in- 
sured, except  some  circumstances  related  by 
Mr.  Wallace  Westerman  and  Walter  Wes- 
terman  relative  to  some  peculiarities  In  the 
conduct  and  bearing  of  the  insured  just  prior 
to  his  going  to  St.  Paul.  Mr.  Blackstone 
wrote  home  to  his  wife  from  St.  Paul  on  the 
19tb,  and  again  on  the  20th  and  23d,  and 
in  his  last  letter  acknowledged  receipt  of 
letters  from  home.  These  letters  are  cun- 
cise,  speaking  of  his  business  arrangements, 
and  making  inquiry  about  the  health  of  the 
family.  In  the  letter  of  the  20tli  he  speaks 
of  the  pain  in  his  head  and  stomach,  and 
says  he  thinks  it  was  the  jar  of  the  cars,  and 
hopes  it  will  not  affect  bim  so  badly  when 
he  comes  to  travel  again.  In  this  letter  be 
also  speaks  of  seeing  in  the  papers  an  ac- 
count of  a  number  of  persons  in  Adrian  be- 
ing poisoned  by  drinking  cider  in  which  ar- 
senic was  put,  and  inquired  of  his  \^ife  who 
they  were.  In  the  letter  of  the  23d  he  says: 
"I  am  tired  out.  I  am  very  sorry  to  pain 
you  by  writing  this,  but  you  asked  me  to  tell 
you  how  I  feel.  It  seems  to  me  if  I  could 
have  some  work  out  of  doors,  like  riding, 
and  something  to  employ  my  mind,  I  might 
gain.  I  sliail  do  the  very  best  in  that  direc- 
tion. Pray  for  me,  and  do  not  blame  me  for 
wliat  may  seem  inconsistent  to  you."  We 
think  there  was  some  evidence  to  go  to  the 
jury  npon  the  question  of  insanity.  It  is 
not  of  great  weight,  but  that  is  not  a  ques- 
tion which  we  are  at  liberty  to  discuss;  and 
while  we  might  liave  found  differently  from 
the  jury  if  we  were  to  consider  it  as  a  ques- 
tion of  fact  for  our  determination,  yet,  there 
being  some  evidence  of  the  fact,  and  tlie  jury 
having  determined  It  under  what  we  tlilnk 
a  fair  submission  of  it  by  the  court  to  them, 
we  are  not  called  upon  to  disturb  it. 

The  insured  was  a  man  55  years  of  age,  of 
genial  and  pleasant  disposition,  full  of  life 
and  vigor  up  to  within  a  few  weeks  of  his 
death;  a  man  of  good  education,  and  good 
mind;  talkative,  and  apparently  happy.  His 
domestic  relations  were  pleasant,  and,  so  far 
as  this  record  discloses,  no  great  amount  of 
care  was  placed  upon  him  in  their  support 
and  maintenance.  One  of  the  daughters 
WHS  married  to  a  man  apparently  prosperous 
in  business,  and  the  insured  had  no  debts  of 
any  amounti  and  no  creditors  pressing  him 
for  payment.  Up  to  within  a  month  or  six 
weeks  of  his  going  to  St.  Paul  he  had  been 
constantly  employed  at  good  wages,  and  no 
one  dependent  upon  him  was  suffering  dur- 
ing that  time  from  his  enforced  idleness.  He 
became  moody,  restless,  and  nervous  before 
leaving  home.  He  could  not  sleep  nights, 
walked  the  floor,  and  was  found  at  times  pac- 
ing tiie  back  yard.  His  condition  became 
noticeable  to  bis  wife  and  the  family.  He 
was  iibstracted,  and  at  times  failed  to  re- 
spond to  the  salutations  of  hiit  acquaintances. 
His  mind  seemed  to  be  troubled;  complained 
of  pain  in  the  head,  and  looked  haggard  and 
sick.  On  bis  arrival  at  St.  Paul,  where  ha 
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was  among  strangers,  his  appearance  caused 
remarks.  He  could  not  get  to  the  business 
he  went  to  take  charge  of, — could  not  keep 
his  mind  upon  it;  was  nervous  and  restless, 
wandering  from  place  to  place,  and  change- 
ful in  his  conduct;  nervous,  and  keeping 
aloof  from  other  men  by  whom  he  was  sur- 
rounded; complained  of  pain  in  his  hend  and 
stomach;  writing  home  to  bis  wife  to  pray 
for  him,  and  not  to  blame  blm  if  he  did  any- 
thing inconsistent;  and  finally,  on  the  27th 
of  the  month,  is  found  with  his  throat  cut 
from  ear  to  ear  by  a  razor, — the  act  being 
committed  by  his  own  band. 

Every  pereon  is  presumed  sane,  and  the 
burden  is  upon  the  plaintiff  in  the  case 
to  show  the  insured  insane  at  the  time  of 
the  tiiking  of  his  life.  The  jury  must  de- 
termine this  question  from  the  acts  and 
conduct  of  the  det  eased,  and  this  can  only  be 
gathered  from  witnesses  who  are  cognizant 
of  the  facts.  The  learned  counsel  for  the  de- 
fendant, however,  argues  that,  even  if  there 
was  evidence  to  go  to  the  jury  on  the  ques- 
tion of  insanity,  and  though  the  jury  have 
found  that  the  insured  came  to  his  death 
while  insane,  yet,  it  appearing  that  be  came 
to  his  death  by  his  own  hand,  it  is  not  a  bod- 
ily injury,  effected  through  external,  violent, 
and  accidental  means,  within  the  meaning  of 
the  policy.  Practiciilly,  all  the  cases  agree  in 
holding  in  the  language  of  the  supreme  court 
of  Massachusetts  in  Cooper  v.  Insurance  Co., 
102  Mass.  227,  that  there  is  no  substantial  dif- 
ference of  signitication  between  the  phrases, 
"shall  die  by  his  own  hand,"  "shall  commit 
suicide,"  and  "shall  die  by  suicide."  -The 
rule  of  construction,  though  not  always  rec- 
ognized by  the  Ciises,  is  that  this  condition, 
being  in  the  nature  of  a  penalty  or  foiiciture, 
must  be  strictly  construed.  In  InsutiUice 
Co.  V.  Moore,  34  Mich.  41.  Mr.  Justice  Camp- 
bell, speaking  for  the  court,  said:  "The 
condition  which  makes  the  policy  void  in  case 
of  such  a  death  is  in  the  nature  of  a  p  nalty 
or  forfeiture.  *  *  *  The  forfeiture  in 
this  case  was  to  arise  if  the  insured  died  by 
his  own  band.  Some  stress  is  laid  on  the 
term  'suicide,'  as  if  it  means  a  wrongful  act, 
or  self-murder.  It  has  no  such  restricted 
meaning.  It  means  self-killing,  just  as 
'  homicide '  means  killing  any  one  else.  But 
there  may  be  excusable  homicide  as  well  as 
felonious;  and  suicide  was  only  cognizable  at 
law  when  the  person  viasfelo  de  ae,  or  guilty 
of  a  felonious  act.  If  non  eompos  mentis, 
the  actor  in  homicide  or  suicide  commits  no 
crime.  In  one  sense  the  man  dies  by  hisown 
hands  who  kills  himself,  whether  sound  or 
frenzied.  But  the  condition  in  this  policy 
cannot  be  construed  to  cause  a  forfeiture  for 
acts  involving  no  evil  will." 

Upon  the  question  of  voluntary  suicide,  in- 
tentionally committed  by  a  sane  man  in  the 
possession  of  his  faculties,  knowing  how  to 
adopt  means  to  ends,  and  conscious  of  the  im- 
morality of  the  act,  there  is  no  difference  of 
opinion;  and  all  authorities  agree  that  self- 
destruction  is  within  the  exemption;  sud 


all  authorities  likewise  agree  that  an  acci. 
dental  death, — as  by  .taking  poison  by  mis- 
take, or  shooting  one's  self  with  a  pistol,  sup- 
posing it  not  to  be  loaded,  or  falling  from  a 
building,  or  death  happening  in  auy  way  by 
the  unintended  act  of  the  party  dying, — is 
not  within  the  exemption.  But  whether  sui- 
cide by  an  insane  man  is  also  within  the  ex- 
emption has  been  the  question  in  dispute, 
and  upon  this  two  prominent  iind  different 
doctrines  have  been  maintaiued.  On  theone 
hand  it  is  maintained  that  if  the  act  be  vol- 
uutarlly  done  in  pursuance  of  an  intelligent 
purpose,  and  intentionally  and  intelligently 
carried  out  by  the  proper  adoption  of  means 
to  ends,  it  is  suicide  on  the  part  of  the  in- 
sured, or  death  by  his  own  hands,  although 
insanity  exists  to  such  an  extent  that  he  may 
not  be  able  to  appreciate  the  moral  qualities 
of  the  act.  On  the  other  hand  it  is  main- 
tained that,  however  intelligenlly  the  act 
may  be  done,  if  at  the  tioie  the  will  be  over- 
powered by  an  uncontrollable  impulse,  or  the 
party  be  unable  to  appreciate  the  mural  char- 
acter of  the  act,  it  is  not  within  the  meaning 
of  the  provision.  May,  Ins.  §  307.  The  rule 
in  Enarland  was  laid  down  in  1843,  in  Bor- 
radaile  v.  Hunter,  5  Man.  &  G.  639,  and  has 
since  been  adhered  to.  In  this  case  the  words 
of  the  condition  were  that  the  policy  should 
be  void  if  the  assured  should  "die  by  his  own 
hand."  He  threw  himself  from  Vauxhall 
bridge  into  the  Thames,  and  was  drowned. 
The  jury  found  that  he  voluntarily  threw 
himself  into  the  river,  knowing  at  the  time 
that  he  should  thereby  destroy  his  life,  and 
intending  thereby  to  do  so;  but  at  the  time 
of  committing  the  act  he  was  not  capable  of 
judging  between  right  and  wrong.  It  was 
held  that  the  policy  was  void,  the  rule  being 
laid  down,  in  effect,  that  the  moral  condition 
of  the  mind  was  Immaterial;  and  if,  when 
the  act  was  done,  the  insured  knew  that  life 
would  be  thereby  destroyed,  and  intended  it 
to  be  so,  the  policy  is  violated  under  the  con- 
dition, although  the  insured  was  insane  at 
the  time.  In  Dean  v.  Inauranoe  Co..  4  Al- 
len, 96,  the  supreme  court  of  Massachusetts 
held  substantially  the  doctrine  as  laid  down 
in  Borradaile  v.  Hunter,  aupra.  In  Insur- 
ance Co.  y.  Graves,  6  Bush,  268,  the  supreme 
court  of  Kentucky  were  divided  upon  the 
question  of  the  soundness  of  Borradaile  v. 
Hunter,  but  unanimously  agreed  that  where 
the  suicide  was  committed  during  an  uncon- 
trollable passion,  caused  by  intoxication,  the 
condition  was  broken,  and  the  policy  avoided. 
In  a  more  recent  case  in  Massachusetts 
(Cooper  v.  Insurance  Co..  102  Mass.  227)  the 
question  came  again  before  the  court,  and 
the  ruling  in  Dean  y.  Insurance  Co.,  supra, 
was  adhered  to.  The  proviso  in  the  policy 
is  that  it  shall  be  void  if  the  assured  shall  die 
by  suicide.  The  plaintiff  offered  to  prove 
that  the  assured  at  the  time  of  committing 
the  act  of  self-destruction  was  insane.  The 
court  said:  "In  the  present  case  there  was 
no  offer  to  prove  madness  of  delirium,  or 
that  the  act  of  self-destruction  was  not  the 
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result  of  the  will  and  intention  of  the  party 
adapting  the  means  to  the  end,  and  coiitem- 
plaUng  the  physical  natnte  and  effects  of  the 
act" 

The  earliest  case  in  New  York  is  that  of 
Breasted  v.  Trust  Co.,  reported  in  4  Hill.  73. 
The  policy  was  to  become  void  if  the  assured 
died  by  his  own  hand.  The  insured  came  to 
his  death  by  suicide  by  drowning  himself  in 
the  Hudson  river.  Chief  Justice  Nexson, 
delivering  the  opinion  of  the  court,  said, 
speaking  legally:  "Self-destruction  by  a  fel- 
low-belng  bereft  of  i-eason  can  with  no  more 
pn^riety  be  ascribed  to  the  act  of  his  own 
hand,  than  to  the  deadly  instrument  that  may 
have  been  used  for  the  purpose.  The  drown- 
ing of  Comfort  was  no  more  his  act,  in  the 
sense  of  the  law,  than  if  he  had  been  impelled 
by  irrraistible  physical  power;  nor  is  there 
any  greater  reason  for  exempting  the  com- 
pany from  the  risk  assumed  in  tl)e  policy  than 
if  his  death  had  been  occasioned  by  such 
means.  Suicide  involves  the  deliberate  ter- 
mination of  one's  existence  while  in  the  pos- 
session and  enjoyment  of  his  mental  facul- 
ties. Self-slaughter  by  an  insane  man  or  a 
lunatic  is  not  an  act  of  suicide,  within  the 
meaning  of  the  law;"  and  citing  4  Bl.  Comm. 
189;  1  Uale,  P.  C.  411,  412.  This  case  was 
modified,  if  not  overruled,  in  Yan  Zandt  v. 
Insarance  Co.,  55  N.  Y.  169,  where  it  was 
held  that,  under  a  condition  as  above,  the 
only  exception  to  the  condition  is  vvbere  the 
act  is  accidental  or  involuntary;  that  to  take 
a  case  out  of  the  proviso  the  insured  must 
have  been  so  mentally  disordered  as  not  to 
understand  that  the  act  he  committed  would 
cause  his  death,  or  be  must  have  committed 
it  under  the  influence  of  some  insane  im- 
pulse, which  he  could  not  resist  It  is  not 
Bulfloient  that  his  mind  was  so  impaired  that 
he  was  not  conscious  of  the  moral  obliquity 
of  the  act.  In  the  later  cases  in  New  York 
it  is  held  that  the  words  "die  by  his  own 
hand"  have  reference  to  an  intelligent  volun- 
tary act,  and  nut  to  a  suicide  committed  by  a 
party  in  a  state  of  mental  derangement  so 
great  that  the  act  of  self-destruction  is  to  be 
regarded  as  wholly  involuntary.  De  Gogorza 
V.  Insurance  Co.,  65  N.  Y.  235;  Weed  v.  In- 
snrance  Co.,  70  N.  Y.  561;  Newton  v.  Insur- 
ance Ca,  76  N.  Y.  426.  The  supreme  court 
of  Maine,  in  Eastabrook  v.  Insurance  Co..  54 
Me.  224,  where  the  condition  of  the  policy  was 
that,  if  be  should  "die  by  iiis  own  hand,"  and 
the  jury  found  "that  the  self-destruction  was 
the  result  of  a  blind  and  irresistible  impulse 
over  which  the  will  had  no  control,"  and  that 
"the  self-destruction  was  not  an  act  of  voli- 
tion," approved  Breasted  v.  Trust  Co.,  supra, 
holding  that  aaicide,  to  avoid  a  policy  of  life 
insoiance,  must  be  a  criminal  act, — one  done 
with  an  evil  motive. 

The  leading  case  upon  the  subject  is  that 
of  Insurance  Co.  v.  Terry.  15  Wall.  580, 
approving  what  had  l>een  known  as  the 
"New  York  doctrine."  In  this  case  the  pol- 
icy was  to  be  void  if  the  insured  should  die 
by  his  own  hand.    Mr.  Justice  Hukx,  after 


a  full  review  of  the  cases,  laid  down  the 
rule,  thus:  "If  the  assured,  being  in  the 
possession  of  his  ordinary  reasoning  facul- 
ties, from  anger,  pride,  jealousy,  or  a  desire 
to  escape  from  the  Ills  of  life,  intentionally 
takes  his  own  life,  the  proviso  attaches,  and 
there  can  be  no  recovery.  If  the  death  is 
caused  by  the  voluntary  act  of  the  assured, 
he  knowing  and  intending  that  his  death 
shall  be  the  result  of  liis  act,  but  when  his 
reasoning  faculties  are  so  far  impaired  that 
he  is  not  able  to  understand  the  moral  cliar- 
acter,  the  general  nature,  consequences,  and 
efFfct  of  the  act  he  Is  about  to  commit,  or 
when  he  is  impelled  thereto  by  an  insane 
impulse,  which  he  has  not  the  power  to  re- 
sist, such  death  is  not  within  the  contempla- 
tion of  the  parties  to  the  contract  and  the  in- 
surer is  liable. "  This  role  has  been  approved 
by  subsequent  cases  in  that  court.  Insur- 
ance Co.  V.  liodel,  95  U.  S.  287;  Insurance 
Co.  V.  Broughton,  109  U.  S.  123,  3  Sup.  Ct. 
Kep.  99;  citing  and  approving  the  opinion  of 
Chief  Justice  Nelson  in  Breasted  v.  Trust 
Co.,  supra.  Tlie  rule  laid  down  in  Insur- 
ance Co.  V.  Terry,  15  Wall.  580,  is  substan- 
tially the  same  doctrine  as  stated  by  this 
court  in  Insurance  Co.  v.  Moore,  supra. 
We  think  the  reasonable  rule  is  as  stated  l)y 
Mr.  Justice  Hunt  in  Insurance  Co.  v.  Terry, 
supra.  "If  the  assured,  l>eing  in  the  posses- 
sion of  his  ordinary  reasoning  faculties,  from 
anger,  pride,  jealousy,  or  a  desire  to  escape 
from  the  ills  of  life,  intentionally  takes  his 
own  life,  the  proviso  attaches,  and  there  can 
he  no  recovery.  If  the  death  is  caused  by 
the  voluntary  act  of  the  assured,  he  knowing 
and  intending  that  bis  death  shall  be  the  re- 
sult of  this  act,  but  when  his  reasoning  fac- 
ulties are  so  far  impaired  that  he  is  not  able 
to  understand  the  moral  character,  the  gen- 
eral nature,  consequences,  and  effect  of  the 
act  he  is  about  to  commit,  or  when  he  is  im- 
pelled thereto  by  an  insane  impulse,  which 
he  has  not  the  power  to  resist,  such  death  is 
not  within  the  contemplation  of  the  parties 
to  the  contract,  and  the  insurer  is  liable." 
This  doctrine  is  approved  and  followed  in  ex- 
press terms,  or  in  substance,  in  Insurance 
Cu.  v.  Bodel,  95  U.  S.  232;  Insurance  Co.  v. 
Broughton,  109  U.  S.  121,  S  Sup.  Ct  99; 
Waters  v.  Insurance  Co.,  2  Fed.  Bep.  892; 
Moore  V.  Insurance  Co.,  8  Ins.  Law  J.,  444, 
(U.  S.  C.  C.  £.  B.  Michigan;)  Merritt  v.  In- 
surance Co.,  55  Ga.  103;  Phillips  v.  Insur- 
ance Co..  26  La.  Ann.  404;  Insurance  Co.  v. 
Moore,  34  Mich.  41;  Scheffer  v.  Insurance 
Co.  25  Minn.  534;  Insurance  Co.  v.  Groom, 
86  Pa.  St.  92;  Hathaway's  Adm'r  v.  Insur- 
ance Co.,  48  Vt.  835.  The  same  doctrine,  in 
substance,  is  laid  down  in  Eastabrook  v.  In- 
surance Co.,  54  Me.  224,  approving  the  prin- 
cipal cases. 

The  effect  of  this  doctrine  is  that,  in  order 
to  work  a  forfeiture  under  such  a  policy  on 
tlie  ground  of  self-destruction,  the  assured 
must  have  had  sufficient  mental  capacity  not 
only  to  understand  that  the  act  will  destroy 
his  life,  but  also  distinguish  its  moral  quality 
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and  consequences, — the  right  and  wrong  of  it; 
and  must  perform  the  act,  not  under  aiij  un- 
controlled impulse  resulting  from  insanity, 
but  voluntai-ilj,  with  the  intent  to  end  his 
life.  In  other  words,  that  it  must  be  an  act 
done  with  an  evil  motive.  We  think  that 
this  doctrine  is  supported  by  tlie  great  pre- 
ponderance of  authority  in  this  country,  and 
must  be  conceded  to  be  the  prevailing  Ameri- 
can doctrine;  and  it  seems  to  us  to  be  the 
safer  and  more  reasonable  and  more  consist- 
ent doctrine.  It  agrees  with  the  general  rule 
as  to  the  excusatory  feature  of  insanity  in 
eivil  as  well  as  in  criminal  cases.  It  also 
operates  to  prevent  forfeiture,  which  is  a  fa- 
vorite principle  of  an  enlightened  jurispru- 
dence. Nor  can  it  have  any  injurious  effect, 
since  insurers  may  always  frame  such  con- 
tracts to  suit  themselves,  and  may,  if  tliey 
choose,  insert  express  stipulation  to  the  effect 
that  insanity  shall  not  in  any  case  prevent  an 
avoidance  by  the  suicide  of  the  assured.  As 
is  stated  in  a  note  to  Breasted  r.  Trust  Co., 
59  Amer.  Dec.  494:  "If  they  prefer,  for  the 
purpose  of  getting  custom,  to  omit  such  stip- 
ulations, and  to  leave  the  matter  in  doubt, 
the  doubt  ought  to  be  resolved  against  them. 
If  the  assured  is  to  take  the  sole  risk  of  his 
becoming  insane,  and  destroying  his  life,  let 
him  have  notice  of  the  fact  by  having  it 
dearly  'nominated  io  the  bond.'  As  has 
been  well  said  in  some  of  the  cases  referred 
to,  insanity  is  as  much  a  diseiise  as  fever  or 
cousumpUon;  and  upon  principle  there  is  no 
more  reason  why  an  insurance  of  one's  life 
should  not  be  an  insurance  against  death 
from  the  former  disease  than  against  death 
from  the  latter,  if  there  is  nothing  to  the  con- 
trary in  the  policy. "  Policies  issued  by  some 
life  insurance  companies  contain  a  condition 
or  proviso  that  it  shall  be  void  if  the  assured 
shall  die  by  suicide,  felonious  or  otherwise, 
sane  or  insane;  others  provide,  if  the  assured 
shall  die  by  suicide,  sane  or  insane;  others 
provide  for  an  avoidance,  if  the  assured  die 
by  his  own  h.and,  sane  or  insane;  while  others 
provide  for  an  avoidance  if  he  shall  die  by  his 
ewn  act  and  intention,  sane  or  insane.  Such 
a  condition,  expressed  in  any  of  these  forms, 
eovers  any  case  of  voluntary  self-destruction, 
and  no  kind  or  degree  of  insanity  will  prevent 
an  avoidance;  and  the  courts,  not  only  in 
England,  but  in  this  country,  liave  almost 
universally  held  that  with  such  provisions  in 
policies  of  life  insurance  the  policies  are  void 
if  the  insured  comes  to  his  deatli  by  his  own 
hand.  Some  of  those  cases  are  cited  by  the 
learned  counsel  for  the  defendant  in  bis  brief 
as  having  some  bearing  upon  the  question 
now  in  issue.  We  think  they  have  no  bear- 
ing upon  the  case  where  no  such  proviso  is 
found  in  the  policy. 

Defendant's  counsel  seem  to  rely  to  some 
extent  upon  the  ruling  of  this  court  in  Street- 
er  V.  Society,  reported  in  31  N.  W.  Eep. 
779,  as  bearing  upon  tiie  question  whether 
the  insured  came  to  his  death  in  this  case  by 
accidental  injuries.  The  policy  in  that  case 
contained  a  condition,  if  the  assured  shall 


within  three  years  from  tlte  date  of  this  pol- 
icy die  by  bis  own  hand,  sane  or  insane,  this 
policy  shall  become  and  be  null  and  void. 
Within  tlie  three  years  from  the  date  of  tiie 
policy  the  insured  died  from  the  effects  of  a 
pistol-shot  wound  inflicted  upon  himself. 
The  court  followed  the  opinion  of  Mr.  Jus- 
tice Davis  in  Bigelow  v.  Insurance  Co.,  93 
U.  S.  284,  holding  that  no  recovery  could  be 
had  upon  the  policy,  by  reason  of  the  limita- 
tion contained  in  the  proviso,  "sane  or  in- 
sane." After  quoting  from  the  opinion  of 
Mr.  Justice  Davis,  it  was  said:  "If  a  person 
does  an  act  in  a  state  of  unconsciousness,  or 
involuntarily,  whether  be  be  sane  or  insane, 
such  act  is  nothing  more  nor  less  than  acci- 
dental, and  would  not  operate  to  forfeit  the 
policy.  The  record  in  this  case  does  not  dis- 
close such  a  state  of  facts.  There  was  no 
evidence  that  the  act  was  involuntary,  or 
that  Mower  was  unconscious  when  he  in- 
flicted upon  himself  the  fatal  wound.  The 
policy  covers  all  conscious  acts  of  the  insured 
by  which  death  by  his  own  hand  is  compassed, 
whether  he  was  at  the  time  sane  or  insane. 
If  the  act  was  done  for  the  purpose  of  self- 
destruction,  it  matters  not  that  the  insured 
had  no  conception  of  the  wrong  involved  in 
its  commission." 

Counsel  for  the  defendant  now  insists  that 
if  the  insured  was  insane  bis  insanity  caused 
his  death,  and  that  insanity  is  a  disease,  and 
that  thequestion  remaining,  and  upon  which 
the  court  must  pass,  is,  is  the  death  caused  by 
the  disease  "insanity"  an  accidental  death? 
The  policy  provides  "  that  the  insurance  shall 
not  extend  to  any  bodily  injury  of  which  there 
shall  be  no  external  or  visible  sign,  nor  to 
any  bodily  injury  happening  directly  or  indi- 
rectly in  consequence  of  bodily  infirmities  or 
disease,  nor  to  any  one  except  when  the  in- 
jury is  the  proximate  and  sole  cause  of  the 
disability  or  death. "  Is  insanity  a  disease? 
The  learned  Dr.  Buckham,  in  his  work  on  In- 
sanity in  its  Medico-Legal  Relations,  pub- 
lished in  1883,  at  section  23,  saya:  "We 
think  sufficient  evidence  has  alr^y  been 
educed  to  show  that  insanity  is  a  physical, 
and  not  a  mental ,  disease.  And  yet  the  proof 
par  excellence  remains  to  be  offered.  We 
have  taken  considerable  trouble  to  acquaint 
ourselves  witli  the  facts,  and  we  believe  that 
there  is  no  alienist  in  the  United  States  who 
believes  that  insanity  is  a  disease  of  the 
mind."  And  the  learned  doctor  offers  the 
following  as  a  definition  of  insanity:  "A 
diseased  or  disoi'dered  condition  or  malfor- 
mation of  the  physical  organs,  through  which 
the  mind  receives  impressions,  or  manifests 
its  operations,  by  which  the  will  and  judg- 
ment are  impaired,  and  the  conduct  ren- 
dered irrational."  And  he  says:  "Asaooi^ 
ollary  we  offer:  Insanity  being  the  result  of 
physical  disease,  it  is  a  matter  of  fact  to 
be  determined  by  medical  experts,  and  not  a 
matter  of  law  to  be  decided  by  legal  decisions 
and  maxims."  Agreeing,  as  we  do,  with  the 
learned  doctor,  tliat  insanity  is  a  physical 
disease,  and  a  question  of  fact  for  determina- 
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tion  in  the  case,  let  na  see  \that  has  been  de- 
termined by  the  jury,  before  considering  the 
propoBitioa  made  by  the  counsel  for  the  de- 
fendant. 

The  jury  found — First,  that  the  insured 
killed  himself;  second,  that  he  did  not  know 
at  the  time  that  he  was  committing  an  act 
which  mast  result  In  death;  third,  that  be 
was  not  conscioQs  of  what  be  was  doing; 
fourth,  that  he  did  n6t  intend  to  cut  bis 
throat,  and  thereby  kill  himself;  and,  J(fth, 
that  at  the  time  be  did  cut  his  throat  be  was 
insane.  Admitting  that  there  was  some  evi- 
dence to  go  to  the  jury  upon  those  questions, 
and  that  those  questions  have  been  properly 
submitted  to  them  by  the  court  upon  the 
trial,  then  we  are  asked  to  say  that  insanity 
being  a  disease,  that  disease  was  the  proxi- 
mate cause  of  the  death  of  the  insured,  and 
that  he  did  not  come  to  his  death  by  an  ex- 
ternal accidental  injury,  within  the  meaning 
of  the  terms  of  the  policy.  In  Insurance  Co. 
T.  Cnmdal.  120  U.  S.  527,  7  Sup.  Ct.  Bep. 
685,  a  policy  similar  In  form  and  conditions 
was  issued,  based  upon  an  application  in 
sulistance  the  same  as  the  one  in  issue  here. 
Mr.  Justice  Okat,  delivering  the  opinion  of 
the  court  in  that  case,  said:  "The  single 
question  to  be  decided,  therefore,  is  whether 
a  policy  of  insurance  against  'bodily  injuries 
effected  through  external,  accidental,  aod 
violent  means,'  and  occasioning  death,  or 
complete  disability  to  do  business,  and  pro- 
viding that  'this  insurance  sliall  not  ex- 
tend to  death  or  disability  which  may  have 
been  caused  wholly  or  in  part  by  bodily  in- 
firmities or  disease,  or  by  suicide  or  self-iu- 
tlicted  injuries,'  covers  a  death  by  hanging 
one's  self  while  insane.  The  decisions  upon 
the  effect  of  a  policy  of  life  insurance  which 
provides  that  it  shall  be  void  If  the  assured 
•shall  die  by  suicide,'  or  'shall  die  by  bis 
own  band,'  go  far  towards  determining  this 
jquestion.  This  court,  on  full  consideration 
of  the  conflicting  authorities  upon  thitt  sub- 
ject, has  r^}eatedly  and  uniformly  held  that 
ancb  a  provision,  not  containing  the  words 
•sane  or  insane,'  does  not  include  a  self- 
killing  by  an  insane  person,  whether  his  un- 
Boundneas  of  mind  is  such  as  to  prevent  him 
from  understanding  the  physical  nature  and 
conaequenoes  of  bis  act  or  only  such  as  to 
prevent  him,  while  foreseeing  and  premedi- 
tating its  physi<»l  consequences,  from  under- 
standing its  moral  nature  and  aspect;"  citing 
Insnranoe  Co.  v.  Terry,  15  Wall.  580,  and 
other  cases  in  that  court  since  that  time. 
"In  this  state  of  the  law  there  can  be  no 
doubt,  "says  Justice  Orat,  "that  the  assured 
did  not  die  •  by  suicide,'  within  the  meaning 
of  this  policy;  and  the  same  reasons  are  con- 
closive  against  holding  that  he  died  by '  self- 
inflicted  injuries.'  If  'self-killing,' '  suicide,' 
■dying  by  his  own  hand,'  cannot  be  pred- 
icated of  an  insane  person,  no  more  can  '  self- 
inflicted  injuries,'  for  in  eitlier  case  it  is  not 
liis  act.  Nor  does  the  case  come  within  the 
clause  which  provides  that  the  insurance 
shall  not  extend  to  '  death  or  disability  whi«^ 


may  have  been  caused  wholly  or  in  part  by 
bodily  infirmities  or  disease.'  If  insanity 
could  be  considered  as  coming  within  this 
clause  it  would  be  doubtful,  to  say  the  least, 
whether  under  the  rule  of  the  law  of  insur- 
ance which  attributes  an  injury  or  loss  to  its 
proximate  cause  only,  and  in  view  of  the  de- 
cisions in  similar  cases,  the  insanity  of  the 
assured,  or  anything  but  the  act  of  hanging 
himself,  could  be  held  to  be  the  cause  of  his 
death.  *  *  *  The  death  of  the  assured 
not  having  been  the  effect  of  any  cause 
specified  in  the  proviso  of  the  policy,  and  not 
coming  within  any  warranty  in  the  applica- 
tion, the  question  recurs  whether  it  is  with- 
in the  general  words  of  the  leading  sentence 
of  the  policy  by  which  he  is  declared  to  be 
insured  'against  bodily  injuries  effected 
through  external,  accidental,  and  violent 
means.'  This  sentence  does  not,  like  the 
proviso,  speak  of  what  the  injury  is  <  caused 
by,'  but  it  looks  only  to  the  'means'  by 
which  it  is  elTected.  No  one  doubts  that 
hanging  is  a  violent  means  of  death,  as  it 
affects  the  body  from  without.  It  is  ex- 
ternal, just  as  suffocation  by  drowning  was 
held  to  be  in  the  cases  of  Trew.  Beynolds, 
and  Winspear,'  above  cited.  And  according 
to  the  decisions  as  to  suicide  under  policies 
of  life  insurance  before  referred  to,  it  cannot 
when  done  by  an  insane  person  he  held  to  be 
other  than  accidental." 

Counsel  for  defendant,  considering  this 
case  of  Insurance  Co.  v.  Crandal,  says, 
"that  while  the  court  held  that  insane  self- 
destruction  was  an  accidental  death,  and 
seemed  to  be  of  the  opinion  that  Insanity 
was  a  disease,  ttiere  was  no  discussion  by  the 
court  of  the  question  whether  insanity,  b» 
ing  a  disease,  would  not  preclude  insane  self- 
destruction  being  an  accidental  death;  that 
the  court  avoided  the  discussion  of  this  ques- 
tion by  suggesting  that  though  they  did  not 
decide  that,  in  accordance  with  the  authori- 
ties already  discussed,  insanity  was  not  the 
proximate  cause  of  the  death,  and  decided 
tliat  the  policy  did  not  exempt  the  insurer 
from  liability  for  a  death  of  that  character; 
that  this  was  an  evasion  of  the  question 
squarely  presented  to  the  court  for  their  con- 
sideration; that,  regardless  of  the  exceptions 
in  tlie  policy,  the  company  was  clearly  not 
liable,  unless  the  death  was  accidental;  and 
in  deciding  the  case  the  court  was  bound  to 
say  either  tliat  death  was  not  caused  by  the 
disease  insanity,  or  that  death  so  caused  is 
accidental  death."  We  think  that  the  court 
in  that  case  held  that,  while  insanity  was  a 
disease,  yet  the  insured,  having  come  to  his 
death  by  hanging,  though  by  his  own  hands, 
met  with  an  accidental  death  within  the 
terms  of  the  poUcy. 

Counsel  for  defendant  asks,  what  does 
"external"  mean?  Can  it  be  given  any  con- 
struction that  will  make  it  apply  to  violence 


<Trew  V.  Asanrance  Co.,  5  HnrL  &  N.  311;  B«y- 
nolds  V.  Insuranoe  Co.,  88  Law  T.  (N.  8.)  8aO;p 
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done  by  the  insured  himself?  Does  It  refer 
merely  to  the  instrument  of  death?  and  says: 
"I  submit  that  external  violence  is  that  com- 
ing from  sources  outside  of  the  Insured. 
Blackstone's  death  came  about  through  in- 
ternal means;  that  it  was  caused  by  his  own 
hand,  in  a  literal,  if  not  in  a  legal,  sense; 
that  his  hand  moved  in  obedience  to  his  will, 
however  darkened  his  will  may  be;  that  it 
was  not  voluntary;  that  he  was  not  trying 
to  do  somethii^;  else;  therefore  the  Injury 
was  not  external  or  accidental."  We  do  not 
agree  with  counsel  in  this  proposition.  We 
think  the  insured  came  to  his  death  by  vio- 
lent, external,  accidental  injuries,  within  the 
meaning  of  this  policy.  Without  going  over 
the  reasons  brought  to  bear  upon  the  ques- 
tions, it  Is  evident  that  the  words  "died  by 
suicide,"  "death  by  his  own  hands,"  and 
other  words  of  similar  import,  are  held  to  be 
made  applicable  only  to  that  class  of  cases 
where  the  insured  comes  to  his  death  by  his 
own  voluntary  act.  This  question  has  been 
settled  by  the  jury;  that  the  diseased  was 
insane;  that  he  took  his  own  life;  that  he 
did  not  intend  in  cutting  his  throat  to  kill 
himself;  and  that  he  was  not  conscious  that 
his  deatii  would  be  occasioned  thereby.  Let 
us  suppose,  as  an  illustration,  that  A.  and 
B.  take  a  policy  of  like  terms  and  conditions 
as  the  one  in  suit,  based  upon  similar  appli- 
cations, with  all  the  conditions  and  provis- 
ions contained  in  the  present  case,  and  dur- 
ing the  life-time  of  each  of  those  policies  A. 
becomes  insane,  and,  while  so  insane,  with  a 
pistol  shoots  and  kills  B.,  and  in  the  same 
moment  turns  the  pistol  and  kills  himself. 
No  one  would  question  but  that  by  the  terms 
and  conditions  of  B.'s  policy  he  had  met 
with  an  accidental,  external,  and  violent 
death,  and  the  company  would  be  held  liable; 
that  the  case  came  within  the  provisions  of 
the  policy.  Yet  counsel  for  the  defendant 
contends  that,  conceding  that  B.  came  to  his 
death  by  accidental,  external,  and  violent 
injuries,  because  inflicted  by  the  hand  of  an- 
other, yet  A.,  although  insane,  and  wholly 
unconscious  of  the  act  of  killing,  not  by  force 
of  his  own  will,  but  because  he  was  bereft  of 
reason,  kills  himself,  it  is  not  an  external 
injury  and  accidental  death,  within  the  mean- 
ing of  the  policy.  We  think  in  a  case  of 
that  kind  A.'s  death  was  as  much  an  exter- 
nal, violent,  accidental  death  as  was  the 
death  of  B.  A.  is  no  more  responsible  for 
the  act  than  was  B.  It  was  involuntary;  it 
was  not  the  act  of  his  own  will;  it  was  not 
his  death  by  his  own  band,  in  legal  contem- 
plation, but  be  came  to  his  death  at  the  hand 
of  a  madman,  though  that  madman  was  him- 
self. We  think  that  the  defendant,  under 
the  finding  of  the  jury  in  this  case,  cannot 
now  be  heard  to  say  that  this  was  not  an  ac- 
cidental death,  and  an  external  injury,  com- 
ing within  the  terms  of  the  policy 

We  find  cases  in  which  it  Is  held  under 
like  policies,  where  one  becoming  Insane 
aud  falling  down  upon  a  railroad  track  is 
thereby  kil>ed  by  the  passing  of  a  train,  that 


such  cases  come  within  the  provisions  of  the 
policy,  and  the  company  would  be  liable.  It 
Is  also  held,  where  one,  being  insane,  and 
through  his  insanity  has  placed  himself  In  a 
dangerous  position,  where  he  would  not  have 
been  found  had  he  been  in  his  right  mind, 
and  has  met  with  an  accidental  death  by  rea- 
son of  his  insanity,  that  the  company  is  lia- 
ble, and  recovery  can  be  had.  That  where 
one  in  a  fit  of  insanity  involuntarily  falls  off 
a  bridge  and  is  killed,  or  falls  into  a  stream 
and  is  drowned, — this  being  Involnntaiy, — 
the  company  is  liable.  Yet  counsel  say  that 
this  class  of  cases  are  external  injuries,  in- 
juries producing  death  of  the  insured  from 
outside  causes,  and  for  that  reason  the  com- 
pany may  be  held  liable.  We  think  where 
one  is  so  tar  beside  himself,  his  intellect  so 
darkened  and  obscured,  that  be  may  be 
neither  morally  nor  legally  responsible  for 
his  own  acts  and  conduct,  and  in  such  condi- 
tion produces  his  own  death,  it  cannot  be  any 
more  said  to  be  his  act  than  though  the  act 
had  lieen  committed  by  another,  or  the  in- 
sured had  placed  himself  upon  some  danger- 
ous height  and  fallen  involuntarily,  and  bad 
been  dashed  to  pieces. 

Some  other  questions  are  raised  by  the  reo- 
ord,  but  we  do  not  deem  them  of  saffldent 
importance  to  discuss  them  here.  We  think 
the  case  was  fairly  submitted  to  the  jury  by 
the  court,  and  fairly  tried.  The  court,  upon 
this  question  of  insanity  of  the  deceased,  in- 
structed the  jury:  "But,  as  I  have  before 
stated,  the  mera  fact  that  a  man  kills  him- 
self does  not  of  itself  establish  insanity.  A 
man  may  do  that  by  reason,  as  I  stated,  of 
lack  of  courage  to  undertake  the  work  which 
bis  life  seems  to  furnish  for  him;  may  get 
discouraged,  and  feel  he  would  rather  take 
his  chances  in  the  life  to  come  than  here. 
And  if  in  that  spirit  be  determined  to  take 
hia  own  life,  that  would  not  be  the  taking  of 
his  life  under  the  condition  of  mind  which 
the  law  would  say  was  in  insanity.  If  you 
believe  JSIr.  Blaolistone  took  bis  life  under 
such  conditions,  then  the  plaintiff  cannot  re- 
cover; otherwise,  if  you  believe,  as  I  have 
charged  you,  that  he  had  no  power  to  do  it, 
and  had  not  capacity  of  mind  to  do  it,  then 
the  plaintiff  would  be  entitled  to  recover,  be- 
cause, as  I  have  Instructed  yon,  death  under 
such  circumstances  would  be  accidental." 

Some  question  is  raised  now  by  the  defend- 
ant that  there  was  proof  of  the  insanity  of 
the  deceased  some  20  years  before  the  time 
of  the  taking  out  of  the  present  policy.  Some 
evidence  was  given  of  this  upon  the  trial. 
Defendant's  counsel  insists  that  this  was  a 
concealment  of  a  fact  from  the  insurance 
company  at  the  time  of  the  implication  in  the 
present  case.  This  objection  was  overruled 
by  the  court  below,  and  we  think  very  prop- 
erly, under  the  testimony  of  the  defendant's 
own  agent,  Mr.  H.  £.  Bich,  who  took  the 
application  in  the  present  case.  He  testi- 
fied that  he  remembered  taking  the  applica- 
tion; that  he  wrote  the  body  of  it  He  says 
be  bad  a  previous  talk  with  Mr.  Blackstone 
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coming  across  on  the  Jackson  branch  from 
Tecumseh  to  AUrian,  "and  we  renewed  our 
talk  in  regard  to  accident  insurance,  and  he 
thought  be  could  not  ailord  to  take  so  much. 
I  told  him  he  could  make  it  in  two  payments, 
— pay  part  in  thirty  days,  and  the  balance  In 
sixty  days,  for  •5,000,  and  $25  weekly  in- 
demnity. He  thought  he  would  be  able  to 
make  the  payment  in  that  way.  .and  said  he 
would  talk  with  tiis  wife  in  regard  to  it.  and 
see  whether  she  thoujjht  he  bad  better  do  so. 
He  noTer  bad  carried  any,  he  said,  but  he 
would  come  in  and  see  me  before  lie  left  town. 
He  came  in  afterwards,  and  said  be  had  con- 
dnded  to  take  a  policy.  I  took  out  the  ap- 
plication and  filled  it  otit.  He  said  he  would 
take  the  aroonnt  we  talked  of,  and  I  asked 
bim  his  full  name  and  who  the  beneficiary 
would  be,  and  he  told  me.  I  asked  bim  if 
be  bad  any  other  accident  insurance,  and  he 
«aid,  •  No;'  and  I  drew  a  line  through  it,  and 
turned  to  him, — he  sat  opposite  my  desk, — 
and  told  liim  to  sign  on  the  line, — sign  his 
name  in  fuU,  same  as  I  had  written  it  in  the 
beading.  He  did  so.  and  I  took  the  applica- 
tion and  put  It  in  my  drawer."  On  cross- 
examination  the  witness  said:  "I  didn't  no- 
tice any  difference  in  him  than  in  any  other 
man  ttiat  I  bad  ever  solicited.  He  was  as 
well  informed  as  ordinary  men  I  talk  with 
on  the  same  subject.  The  question  was  the 
amount  ia  case  of  death  and  the  amount  of 
indemnity;  that  is  all  that  was  talked  over. 
1  should  say  he  was  an  ordinarily  informed 
man.  Not  more  than  ordinarily  well  in- 
formed, as  you  meet  them  in  soliciting  in- 
surance." No  evidence  was  given  or  tend- 
ing to  prove  that  Blackstone  was  not  sane  at 
the  time  of  the  taking  of  this  policy,  or  that 
he  bad  had  any  trouble  mentally  for  a  period 
of  20  years.  The  court,  in  its  direction  to 
the  jury,  excluded  this  whole  question,  and 
told  the  jury  that  it  whs  claimed  on  the  part 
of  the  plaintiff,  who  inti'oduced  the  testi- 
mony, thai  it  tended  to  estHblish  the  fact  of 
bia  insanity  at  the  time  of  committing  the 
act;  that  it  was  claimed  on  the  part  of  the 
defendant  that  it  tended  to  establish  that  he 
was  subject  to  mental  disease,  and  that 
therefore,  by  the  terms  of  the  application,  it 
was  a  false  representation, — ^that  Blackstone 
made  a  false  representation  in  making  tli« 
application,  as  regards  that  fact.  But  the 
court  said:  "Gentlemen,  for  neither  of  these 
purposes,  nor  for  any  other  purpose,  nor  for 
any  other  purpose  whatever  in  the  Ciise,  shall 
you  consider  this  testimony."  And  we  think 
the  court  very  properly  excluded  this  from 
the  consideration  of  the  jury.  We  need  not 
diS'Vusa  the  other  questions  raised.  The  judg- 
ment of  the  court  below  must  be  affirmed, 
with  costs. 

Shkbwood,  C.  J.,  and  Mokse  and  Chau- 
nxs,  J  J.,  concurred. 

Campbell,  J.  I  have  had  great  doubts 
whether  this  was  enough  evidence  to  go  to 
the  jury  on  the  question  whether  when  Mr. 


Blackstone  killed  himself  be  was  non  eompos 
tnentis.  But  I  am  disposed  to  concur  in  the 
view  that  there  was  some  such  testimony, 
and  that  therefore  the  jury  could  act  on  it. 
I  also  agree  that  suicide  by  a  person  non 
compos  does  not  come  within  the  forfeiture 
clause  of  the  policy.  It  has  frequently  been 
held  by  this  court  that  such  unsoundness  is 
a  question  of  fact,  and  not  of  law.  I  do  not, 
therefore,  think  it  necessary  to  discuss  the 
theories  on  the  subject,  on  which  some  con- 
fusion exists,  arising  more  out  of  phraseology 
than  from  the  eesentiala  of  the  condition.  I 
concur  in  the  result. 

NOTE. 

Lira  IirsTTBANOS— Suicide  weilb  Inrxsk.  GMX- 
destructlon  \>j  hanging,  while  Insane,  U  not  within 
the  exception  in  a  policy  of  insurance  agaioat 
"bodily  injuries  effected  through  external,  aod- 
dental,  and  violent  means, "  which  provides  that 
the  insurance  shall  not  extend  to  death  caused  by 
"bodily  inflrmities  or  disease,  or  by  suicide  or  self- 
inflicted  injuries. "  Insurance  Co.  ▼.  Crandal,  7 
Sup.  Ct,  Rep,  68S,  dted  In  opinion,  affirming  37 
Fed.  Rep.  40.  The  ruling  in  Hills  v.  Robstook, 
(Hinn.)  18  N.  W.  Rep.  162,  that  suicide  Is  no  de- 
fense to  an  action  on  a  life  insurance  policy  Issued 
for  the  benefit  of  designated  benefloiaries,  is  cited 
with  approval  in  Kerr  v.  Association,  (Minn.)  88 
N.  W.  Rep.  81S.  In  an  action  on  a  policy  limiting 
the  amount  to  be  paid  in  case  the  assured  should 
die  by  his  own  hand  while  insane,  the  defense  has 
the  burden  of  showing  that  the  assured  intention- 
ally killed  himself  while  insane.  Insurance  Co.  v. 
Daviess'  Ex'r,  (Ky.)  9  B.  W.  Rep.  813.  A  policy 
procured  by  one  with  the  Intention  of  committing 
suicide,  and  thus  to  provide  for  his  family,  is  void 
on  his  committing  suicide  while  sane,  though  it 
contains  no  provision  that  suicide  shall  avoid  it. 
Smith  V.  Society,  4  N.  Y.  Supp.  621.  A  condition 
that  suicide,  whether  voluntary  or  Involuntary, 
shall  avoid  the  poU<7,  does  not  apply  to  an  unin- 
tentional self-killing.  Keels  v.  Association,  28 
Fed.  Rep.  198;  Insurance  Co.  v.  fiaselett,  (Inc.)  4 
N.  B.  Rep.  682.  For  full  discussion  of  the  subject 
of  suicide  as  avoiding  life  insurance  policies,  see 
note  to  Insurance  Ca  v.  Hazelettt  supra. 


Township  of  Lakbton  v.  Aebxet. 
(Supreme  Court  of  Michigan.    April  24, 1889.) 

Taxation— PKBS0IIAI.TT— Suit. 
The  action  by  the  township  treasurer  to  recover 
personal  property  tax  is  expressly  required  by 
Laws  Mien.  1886,  p.  1^7,  to  be  Drought  against  the 
person  "to  whom  it  is  assessed, "  and  cannot  be 
brought  against  any  other  person,  though  ha  may 
be  the  real  owner  of  the  property. 

Error  to  circuit  court,  Muskegon  oounty; 
Albeut  Dickerman,  Judge. 

Goo.  W.  McBride,  for  appellant.  Bun- 
ker ifi  Carpenter,  and  B.  ^  J.  O.  MeLaugh^ 
lin,  for  appellee. 

Campbell.  J.  This  suit  was  brought, 
and  judgment  recovered,  against  defendant 
for  taxes  assessed  against  the  Koscoramon 
Lumber  Company  in  the  year  1887.  It  ap- 
pears that  the  assessment  was  made  on  the 
supposition  that  the  lumber  company  had 
lumber  in  the  township  subject  to  taxation 
on  the  day  fixed  by  law  for  the  assessment. 
The  usual  warrants  were  Issued  for  the  col- 
lection of  the  tax,  but  the  townstiip  treasur- 
er returned  the  tax  as  not  collected,  and  a 
warrant  was  issued  by  the  county  treaauier 
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with  the  same  result.  A  suit  was  brought 
against  the  lumber  company,  but  finally  dis- 
continued, upon  a  belief  that  they  did  not 
own  the  property.  This  suit  was  then 
brought  against  Mr.  Akeley.  on  the  ground 
that  the  assessment  was  made  on  the  faith 
of  property  which  belonged  to  him.  Several 
interesting  questions  were  raised  below,  and 
comenp  on  the  record,  not  the  least  of  which 
related  to  the  exclusion  of  testimony  that  the 
property  did  not  belong  to  Mr.  Akeley.  If 
the  case  were  maintainable  on  other  grounds, 
we  should  be  compelled  to  pass  upon  this  ex- 
clusion, which  went  to  ttie  jurisdiction  to 
assess.  Mr.  Akeley  could  not  have  been  as- 
sessed there  himself,  if  he  owned  no  person- 
alty there,  and  enough  appears  in  testimony 
once  received,  but  then  ruled  out,  to  make  It 
pretty  certain  that  he  had  none.  But  the 
objection  is  taken,  and  cannot  be  overcome, 
that  the  action  for  delinquent  personal  taxes 
will  notlie,exceptagain8ttbe  person  assessed, 
and  while.aa  against  the  property  assessment, 
the  mistake  in  the  name  of  the  owner  is  not 
always  important,  yet,  when  suit  is  brought 
directly  to  recover  the  tax,  the  statute  is  ex- 
press that  it  must  be  brought  against  the 
person  "to  whom  it  is  assessed."  Laws  1885, 
p.  187.  This  action  is  brought  by  the  treas- 
urer in  the  name  of  the  township.  We  have 
held  on  several  occasions  that  the  remedy  by 
action  in  these  cases  is  extraordinary  and  ex- 
ceptional. This  is  the  only  case  where  a 
treasurer  may  assume  to  represent  the  town- 
ship. In  all  ordinary  uises,  actions  are  to  be 
brought  by  the  supervisor.  How.  St.  §  737. 
It  is  not  left  to  any  one,  without  express  au- 
thority, to  involve  townships  in  the  expense 
and  risks  of  litigation.  The  general  policy 
of  the  state  is  to  favor  the  summary  collect 
tion  of  taxes,  and  the  laws  have  always  pro- 
Tided  for  summary  process,  which  is  usually 
as  effectual  as  any  other,  and  much  more 
speedy.  It  Ciin  seldom  happen,  without  fault 
somewhere,  that  when  there  is  personalty  to 
assess  there  is  no  personalty  to  levy  on.  And 
it  is  also  true  tliat  the  assessment  can  be 
made  to  the  right  person  by  reasonable  in- 
quiry. Where  it  is  assessed  to  one,  if  the 
township  treasurer  may  at  his  own  pleasure 
sue  anybody  else  whom  he  may  see  fit  to  as- 
sert to  be  the  true  owner,  the  risk  of  mistake 
is  great,  and  the  expense  of  defeat  may  be 
heavier  than  the  taxes.  Where  he  pursues 
bis  warrant,  and  levies  on  property  which  is 
the  same  that  was  actually  assessed,  another 
statutory  rule  exists,  which  will  generally 
save  him  if  it  was  lawfully  subject  to  as- 
sessment. But  to  allow  the  treasurer  to  as- 
sume to  litigate  for  the  township,  except 
where  expressly  authorized,  would  be  an  in- 
terference with  the  proper  functions  of  oth- 
er otBcers,  and  create  expense  and  confusion. 
In  the  cases  of  Staley  v.  Columbus,  36  Mich. 
88;  McCallum  v.  Bethany,  42  Mich.  457,  4 
N.  W.  Rep.  164;  Putman  v.  Fife  Lake  Tp., 
45  Mich.  125,  7  N.  W.  Rep.  699;  and  De- 
troit v.  Jepp,  62  Mich.  458,  18  N.  W.  Rep. 
217, — it  was  laid  down  that  suits  at  law  for 


delinquent  taxes  were  specialand  exceptional 
remedies,  which  could  not  be  enlarged,  and 
we  think  those  decisions  settle  this  case 
against  the  right  of  the  plaintiff  here.  The 
judgment  must  be  reversed,  with  oosta  of 
both  courts.  There  can  be  no  new  trial,  aa 
the  declaration  shows  the  suit  is  improperly 
brought. 

Sherwood,  0.  J.,  and   Chakplin  and 
MoBSB,  JJ.,  concurred. 


Bloominodalb  V,  Chittbnden. 
{Supreme  Court  of  Michigan.    April  84, 1880.) 

IlTFAKOT— FBAUDCUtirr  COKTSTJUrOS. 

1.  Plaintiff,  an  infant,  withontoonsideratioa  and 
with  no  intention  of  pasaing  Utle,  Joined  in  a  bill 
of  sale  executed  by  nis  father,  conveying  to  de- 
fendant property  owned  by  plaintiff  and  his  father, 
to  prevent  it  from  being  seized  by  the  father's 
creditors.  Heldjthat  fraud  oould  not  be  predi- 
cated on  plaintiff's  act,  and  he  could  recover  hia 
properly. 

8.  Plaintiff,  by  his  next  friend,  may  maintain  an 
action  for  his  property  so  transf ernd  during  ia- 
fanoy. 

Case  made  from  circuit  court,  Ionia  county; 
Yernon  H.  Smith,  Judge. 

Replevin  by  Gleorge  Bloomingdale  by  Al- 
vira  Bloomingdale,  his  next  friend,  against 
Leonard  Chittenden,  to  recover  possession  of 
a  colt.  The  court  found  the  facts  as  follows: 
"(1)  The  property  for  which  this  action  was 
brought,  prior  to  January  30, 1886,  belonged 
to  and  was  the  property  of  the  plaintiff  in 
this  cause.  (2)  That  about  that  date,  Janu- 
ary SO,  1886,  it  was  included  with  other 
property  in  a  bill  of  sale  to  defendant,  which 
bill  of  sale  was  signed  by  plaintiff  and  his 
mother,  and  her  husband,  John  Blooming- 
dale. (3)  That  plaintiff  included  this  prop- 
erty in  the  bill  of  sale  to  defendant,  intending 
to  keep  it  from  the  hands  of  John  Blooming- 
dale's  creditors;  that  he  never  intended  to 
transfer  the  title  to  defendant,  and  he,  the  d»> 
fendant,  did  not  understand  that  he  was  to 
become  owner  of  same.  (4)  That  it  (the 
property)  t>elonged  to  plaintiff  before  the 
bill  of  sale  to  defendant;  that  it  was  not  in- 
tended to  pass  title  to  same  to  defendant,  and 
the  plaintiff  was  the  owner  of  the  same  at 
the  time  of  the  commencement  of  this  suit, 
and  hence  entitled  to  possession  thereof. 
(5)  That  plaintiff  was  a  minor  under  the  age 
of  twenty-one  years  at  the  date  of  bill  of 
sale,  January  30,  1886,  and  still  under  twen- 
ty-one years  of  age  at  time  of  trial  of  this 
cause,  and  no  consideration  was  paid  by  de- 
fendant to  the  plaintiff  for  said  property.  I 
conclude,  as  a  matter  of  law,  that  as  John 
Bloumingdale's  creditors  would  liave  no  right 
to  take  this  plaintiff's  property  to  satisfy 
John  Bloomingdale's  debts,  that  this  plaintiff 
is  not  estopped  or  prevented  from  asserting 
his  right  to  its  possession;  and  that  judgment 
should  be  for  plaintiff  for  six  cents  damages, 
and  costs  to  l>e  taxed."  Defendant  con- 
tended that  an  infant's  voidable  contract 
cannot  be  disatiirmed  during  iufancy,  either 
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by  himself  or  any  one  for  him.  It  can  only 
be  done  by  himself,  and  that  after  he  becomes 
of  age. 

Frank  A .  Rodgen,  for  plaintift.  QUason 
4  Bundy,  tor  defendant 

Camfbeu.,  J.  Replevin  was  brought 
against  defendant  for  a  colt  belonging  to  the 
infant  plaintiff.  It  appears  by  the  special 
finding  that  the  colt  belonged  to  the  boy,  and 
was  included  in  a  bill  of  sale  signed  by  him 
with  his  father  and  mother,  made  to  defend- 
ant, without  consideration,  and  with  no  in- 
tention of  passing  title.  The  purpose  of  the 
partips  was  to  keep  it  from  being  seized  by 
the  father's  creditors.  There  could  be  no 
fraud  in  preventing  creditors  from  seizing 
what  they  tiad  no  right  to  seize.  But  this 
infant  could  not  be  bound  by  a  transfer  of 
bis  property  which  could  not  possibly  be  for 
bis  benefit,  and  stillless  by  a  formality  which 
no  one  supposed  was  meant  to  divest  his 
title.  Such  a  transfer  is  not  presumed  to  be 
binding  for  any  purpose,  and  an  action  lies 
at  once  to  resume  the  property  from  the  un- 
authorized holder,  and  it  is  properly  brought 
in  the  infant's  name  by  bis  next  friend. 
There  is  nothing  in  the  finding  to  invalidate 
the  proceeding  as  brought,  and  the  objec- 
tions urged  on  the  argument  are  of  no  ac- 
count. It  may  t>e  remarked  that  the  printed 
record  slwws  neither  exceptions  nor  assign- 
ments of  error.  If  none  were  filed,  there  is 
nothing  to  review.  But  we  see  no  error 
which  could  have  l>een  relied  on.  Thejudg- 
ment  must  l>e  aflSrmed,  with  costs. 

Sherwood.  C.  J.,  and  Champ un.  Mouse, 
and  Lomo,  JJ..  concurred. 


Attobitet  Genekai.  0.  Jambs. 
(Supreme  Court  of  MicMQim.    April  24,  1889.) 

OrricB  Ajnj  Oftioek— UscRPATiojf. 
Tbongh  Laws  Mich.  1885,  p.  7S,  maldng  the  poor 
eommissioners  of  Detroit  ex  offlxio  oonnty  superin- 
tendents  of  the  poor,  was  repealed  by  Laws  1887, 
p.  873,  80  that  a  poor  oommUsioner  of  Detroit,  ap- 
pointed In  1887,  for  a  term  of  four  years,  would  be 
guilty  of  twnrpatton  by  assuming  to  act  as  a  coun- 
ty anperintenaent,  yet  as  during  the  present  ses- 
sion a  statute  has  been  passed  (act  March  IS,  1889) 
and  given  immediate  effect,  whereby  the  poor 
eommissioners  of  Detroit  liave  again  been  made 
members  of  the  board  of  county  superintendents, 
ttM  usurpation  is  merely  nominal,  and  no  penalty 
will  be  imposed. 

Information  in  nature  of  quo  xoarranto 
a^nst  William  V.  James.  On  demurrer  to 
plea. 

Edwin  F.  Conely,  for  the  People.  F.  A. 
Baker,  for  respondent. 

Camfbell,  J.  In  June,  1888,  the  attorney 
general  filed  an  information  against  respond- 
ent tor  usurping  the  o£Bceof  a  superintend- 
ent of  the  poor  in  Wayne  county.  Respond- 
ent demurred,  but  the  demurrer  was  over- 
ruled. In  January,  1889,  respondent  pleaded 
tliat  be  was  one  of  the  poor  commissioners 
of  Detroit,  appointed  in  1887  for  tour  years, 


and  was  thereby  in  law  made  a  superintend- 
ent of  the  poor  of  Wayne  county.  To  this 
plea  the  attorney  general  demurred,  and  this 
bearing  is  on  thut  demurrer.  The  section  of 
the  statute  which  in  1885'  made  the  poor 
commissioners  of  Detroit  ex  officio  county 
superintendents  was  remodeled  in  1887,  so 
as  to  leave  them  out,  and  confine  the  board 
to  appointed  members.  Laws  1887,  p.  872. 
There  is  no  reason  that  we  can  discover  why 
this  section  was  not  valid.  The  plea  was 
bad,  and  the  demurrer  of  the  attorney  gen- 
eral was  well  taken,  and  must  he  sustained. 
Had  there  been  no  change  by  statute  since, 
we  should  be  compelled  to  give  judgment  of 
ouster.  But  during  the  present  session  of 
the  legislature  a  statute  has  been  passed  and 
given  immediate  effect,  whereby  the  poor 
commissioners  of  Detroit  have  been  again 
made  members  of  the  board  of  county  super- 
intendents.' Ko  constitutional  objection  is 
raised  against  this  law,  of  which  we  must 
take  judicial  notice.  If  Mr.  James  is  still  a 
commissioner,  he  is  entitled  to  act  on  the 
county  l)oard,  and  no  judgment  of  ouster 
should  be  given  against  iiim.  He  may  be 
technically  liable  to  a  penalty  for  the  origi- 
nal usurpation,  but,  in  the  absence  of  bad 
faith  or  some  aflBrmative  wrong,  such  a  pen- 
alty should,  if  imposed,  only  he  nominal. 
This  proceeding  was  evidently  brought  for 
no  other  purpose  except  to  try  a  disputed 
right,  on  which  there  has  been  vacillating 
legislation.  Respondent  acted  very  properly 
in  raising  the  question,  and  he  is  now  con- 
firmed in  bis  position  for  the  future.  While, 
therefore,  the  demurrer  to  the  plea  should  l>e 
sustained,  no  final  judgment  will  l>e  rendered 
against  him  on  the  plea,  and  be  will  not  he 
required  to  plead  o\er  puis  darrein  eonttn- 
uanoe.  But  it  will  be  stated  in  the  order 
that,  inasmuch  as  he  has  since  pleading  been 
made  by  law  entitled  to  hold  liis  office  from 
and  after  March  13,  1889,  no  penalty  or  costs 
be  awarded  against  him,  and  that  he  be  dis- 
charged of  the  prosecution  without  day.  JS!o 
costs  will  be  awarded. 

Chahflin.  Morse,  and  Lono,  JJ.,  con- 
curred.   Shekwood,  C.  J.,  did  not  sit. 


EiHB ALL  e.  Hohan,  Highway  Commissioner. 
(Supreme  Court  of  Michigan.     April  24,  1889.) 

HlOHWATB — ^DlSCOSTINCANOa. 

1.  How.  Bt.  Hich.  {  1298,  provides  that  notice  of 
proceedings  to  discontinue  a  highway  shall  be 
served  "on  the  owners  or  occupants  of  lands, 
through  or  adjoining  which  it  is  proposed  to"  dis- 
continue the  road.  Held,  that  it  is  only  such  per- 
sons who  can  complain  of  the  dlsoontinnanoe,  and 
ttiat  a  person  whose  premises  are  so  situated  that 
he  could  not  reach  the  discontinued  way  without 
first  crossing  a  public  street,  communicating  with 
others  In  various  directions,  and  furnishing  abun- 
dant guards  against  isolation,  has  no  right  to  com- 
plain. 

2.  The  fact  that  by  the  discontinuance  plaintiff, 
instead  of  being  able  to  go  to  a  neighboring  city 
by  an  unbroken,  straight  line,  has  to  make  a  short 
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tarn,  and  lelect  either  of  two  roads  near  1^,  run- 
ning in  the  same  direction,  is  too  trifling  and  shad- 
owy a  grievance  for  the  court  to  notice. 

Certiorari  to  highway  commisaioner. 
Mora  <£  Wilson,  for  plaintiff.    Turner  & 
Carroll  and  Smiley  <t  Earle,  for  defendant. 

Caufbell,  J.  Thisisacertiorartdirected 
to  the  proper  officers  of  the  town  of  Paris  to 
review  certain  action,  whereby  a  portion  of 
an  alleged  highway  was  discontinued.  The 
case  is  a  little  peculiar,  because  the  petitioner 
relies  on  some  matters  of  merits  not  to  be 
found  in  such  a  record  as  is  sought  to  be 
brought  up  by  the  writ;  while,  on  the  other 
band,  the  return  makes  a  showing  which,  if 
accepted,  gives  a  complete  answer  to  those 
complaints.  But  in  the  view  we  take  of  the 
case  it  can  be  disposed  of  without  considering 
any  doubtful  matters.  The  record  shows 
that  In  the  city  of  Grand  Bapids  there  is  a 
street  running  north  and  south,  known  as 
"Centre  Street,"  which  reaches  the  southern 
city  boundary  on  Hall  street.  About  600 
fe^  south  of  Hall  street,  and  in  the  town  of 
Paris,  is  an  unincorporateii  village  plat,  known 
as  "Scrantun's  Addition  to  Grand  Kapids," 
which  has  a  street,  called  "Centre  Street," 
which,  if  extended,  would  be  a  practical  con- 
tinuation of  the  city  street  of  that  name. 
Home  street  isastreet  running  east  and  west, 
crossing  Centre  street  at  about  the  north  line 
of  the  Scranton  plat.  It  is  claimed  and  as- 
sumed that  there  is  a  small  part  of  the  Scran- 
ton  plat  extending  north  of  Home  street  a 
short  distance.  Between  Grand  Bapids  and 
the  Scranton  plat  is  a  tract  about  600  feet 
wide,  formerly  belonging  to  Mrs.  Smithers, 
and  now  belonging  to  Davis,  Turner  &  Car- 
roll,  who  owned  it  when  the  proceedings  were 
had  which  are  now  complained  of.  Across 
this  tract  it  is  claimed  that  Centre  street  had 
been  used  so  as  to  reach  the  Scranton  plat, 
but  not  by  any  formal  dedication  or  establish- 
ment, or  working  by  the  authorities.  Davis, 
Turner  &  Carroll,  and  various  grantees, 
owned  all  the  land  on  the  Smithers  tract,  bor- 
dering on  the  line  of  Centre  street,  if  there 
was  such  a  street.  Yallina  £.  Scranton  oc- 
cupied and  owned  apparently  so  much  of  the 
Scranton  plat  as  was  north  of  Home  street, 
on  Centre  street.  PlaintiS  in  certiorari 
claims  to  own  land  on  the  south  side  of  Home 
street,  and  east  side  of  Centre  street,  on  the 
Scranton  plat.  On  the  12t,h  of  October,  1887, 
15  property  owners  on  Scranton's  addition 
applied  to  the  highway  commissioner  of  Paris 
to  discontinue  Centre  street  from  Hall  street 
to  Home  street,  which  would  cross  the  Smith- 
ers tract  and  reach  to  and  a  short  distance 
upon  the  Scranton  plat.  Notice  of  this  ap- 
plication was  duly  given  to  all  the  land-own- 
ers and  occupants  bordering  on  the  line  pro- 
posed to  be  discontinued.  Notice  was  not 
given  to  persons  on  the  Scranton  plat  south 
of  Home  street.  The  commissioner  discon- 
tinued the  piece  of  road  between  Home  and 
Hall  streets,  and  the  owners  of  land  between 
those  two  streets  accepted  the  discontinuance, 


and  have  occupied,  and  to  some  extent  im- 
proved,  what  was  before  in  the  line  of  the 
discontinued  way.  One  Cook  appealed  to  the 
town  board,  who  sustained  the  commission- 
er's action,  which  was  dated  October  27, 1887. 
The  certiorari  in  this  case  was  sued  out  Jan- 
uary 28,  1889.  just  15  months  after  the  ac- 
tion of  the  commissioner.  The  petitioner 
shows  by  his  petition  that  since  the  discon- 
tinuance the  old  highway  line  has  been  ap- 
propriated and  fenced  in  by  private  occupaota, 
and  he  claims  this  works  a  hardship  to  him. 
He  does  not  show  when  the  land  was  so  ap- 
propriated; but  the  return  shows  that  very 
shortly  after  the  order  of  discontinuanoe  was 
made  the  owners  of  the  Smithers  tract  plat- 
ted it  with  streets  parallel  on  each  side,  and 
not  very  distant  from  the  old  line  which  was 
discontinued,  and  that  the  lots  on  their  plat 
have  been  improved,  and  that  a  building  has 
been  partly  finished  on  the  ground  vacated. 
As  a  writ  of  certiorari  is  not  a  writ  of  right, 
and  is  not  generally  allowed  to  operate  injus- 
tice to  private  rights,  and  as  no  decree  which 
we  can  make  should  be  allowed  to  destroy  tlie 
interests  of  parties  not  represented  by  the 
commissioner,  and  not  brought  before  us  by 
any  notice  on  this  hearing,  the  case  shoald 
be  one  of  flagrant  injustioe,  and  the  excuse 
for  delay  must  be  very  satisfactory,  before  any 
interference  with  so  old  a  proceeding  should 
be  exercised.  In  such  cases  justice  usually 
requires  resprt  to  the  ordinary  legal  remedies, 
open  to  parties  actually  injured  by  wrongful 
conduct,  and  if  we  had  any  doubt  on  the 
legal  merits  of  the  controversy  we  should 
hesitate  to  consider  the  case  on  the  record ; 
but  we  do  not  think  petitioner  has  any  rig^ht 
to  intervene.  The  statute  which  allows 
highways,  or  parts  of  highways,  to  be  dis- 
continued, requires  notice  to  be  given  to 
owners  and  occupants  of  lands  through  or 
adjoining  which  it  is  proposed  to  discontinue 
the  road.  The  natural  meaning  confines 
this  adjacency  to  the  part  discontinued.  If 
this  were  not  so,  a  road  running  many  miles, 
and  through  several  towns  or  counties,  could 
not  be  discontinued  at  all  by  this  process,  ex- 
cept where  the  way  lies  on  the  boundary  be- 
tween two  municipalities,  when  joiut  action 
by  the  authorities  of  both  is  allowed;  and 
even  then  no  provision  is  made  for  more  than 
two  bodies.  It  is  evident  that  in  view  of  the 
statutes  the  persons  who  may  complain  of  the 
discontinuance  of  a  way  must  be  such  as  are 
directly  affected  in  their  convenience  of  ac- 
cess to  their  property,  and  who  are  liable  to 
lose  their  immediate  means  of  conununicar 
tion.  There  must  be  some  limit  to  the  ex- 
tent of  country  within  which  the  grievance 
is  to  be  regarded  as  confined,  and  this  has 
been  fixed  by  the  legislature  in  the  mannet 
specified.  How.  St.  §  1298.  These  persons 
are  the  only  ones  deemed  parties  to  the  con- 
troversy, and  the  only  ones,  therefore,  who 
can  seek  a  review.  This  same  principle  has 
been  applied  in  cases  of  village  plats.  These 
plats  are  quite  frequently  made  to  fit  in  with 
adjoining  ones,  so  that  the  highways  in  one 
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are  continuallona  of  thoee  in  another.  But 
each  plat  stands  by  Itaelf,  and  in  vacating 
any  portion  of  it  the  persons  concerned  are 
always  regarded  as  those  owning  property  in 
the  plat  itself.  We  have  always  regarded  a 
peisoo  as  having  property  adjoining  a  discon- 
tinaed  way  when,  although  the  body  of  his 
land  does  not  touch  it.  there  is  no  way  of  ac- 
cess reasonably  open  to  him  except  by  some 
passage  opening  into  it;  when  the  interme- 
diate passage  may  be  properly  regarded  as  a 
continuation  of  his  possession.  Phillips  v. 
Oommissioner,  S5  Mich.  15;  Goss  t.  Com- 
missioner. 63  Mich.  608, 80  N.  W.  Bep.  197; 
The  question  must  depend  on  the  direct  ef- 
fect of  the  discontinuance  in  shutting  up  the 
land-owner  from  the  usual  necessities  of  a 
highway.  In  the  present  case,  the  premises 
of  plaintiff  in  oertiorari  front  directly  on  so 
much  of  Centre  street  as  belongs  to  the  Scran- 
ton  plat,  and  upon  Home  street,  which  gives 
an  outlet  in  two  other  directions.  He  could 
not  reach  the  discontinued  way  without  cross- 
ing a  public  street,  which  communicates  in 
various  directions  and  furnishes  abundant 
guards  against  isolation.  If  Centre  street 
had  been  a  part  of  a  statutory  plat  of  the 
Smithera  property,  and  an  application  should 
be  made  to  change  that  plat,  petitioner  could 
not  have  any  standing  in  court  to  object  to 
it.  The  fact  that  it  was  a  road  by  user,  or 
in  some  other  way,  cannot  change  bis  real  re- 
lations to  it,  and  when  the.  In w  has  distinctly 
declared  that  none  but  adjacent  ownera  and 
occupants  shall  be  notified,  it  has  thereby  de- 
clared that  those  not  so  situated  need  not  be 
regarded  in  the  action,  and  cannot  complain 
of  it.  We  have  no  case  in  our  reports  where 
remoter  rights  have  been  recognized ;  and,  as 
already  hinted  at,  if  we  go  beyond  the  statu- 
tory roles,  we  are  left  without  any  guide 
whatever.  If  petitioner  had  (as  we  think  he 
bad  not)  a  poesible  interest  in  the  matter,  it 
is  not  such  that  we  should  be  justifled  in 
helping  it  out,  under  the  circumstances  of 
the  present  case.  The  only  difference  be- 
tween his  present  and  past  conditions  is  that 
instead  of  going  north  into  Grand  Rapids  by 
an  unbroken,  straight  line,  he  has  to  turn  at 
Home  street,  and  select  either  of  two  north- 
em  roads  in  the  same  direction,  but  a  little 
distance  off.  This  is  not  a  tangible  griev- 
ance to  his  convenience  of  passage.  The  case 
is  very  like  Bauman  v.  Detroit,  58  Mich.  445, 
25  N.  W.  Bep.  891,  where  we  intimated  that 
such  a  deflection  was  a  very  shadowy  griev- 
ance, and  too  trifling  to  invoke  the  aid  of  dis- 
cretionary power.  We  think  there  is  no 
ground  for  the  plaintiff's  writ,  and  it  must 
be  dismissed,  with  costs. 

CHAMFLm  and  Morse,  JJ.,  concurred. 
Sbkbwood,  C.  J.,  and  Long,  J.,  did  not  sit. 


Dalton  v.  8TII.E8  et  al. 
iawpreme  Court  of  Miditgan.    April  24, 18S9.) 

CBATm.  MOBtaAOBS  —  AlTACnMBNT — BVIDBNOS. 

1.  PlalBtlff's  mother  was  indebted  to  botb  plaln- 
till  and  defendanta,  and  al  the  urgent  soUoitatlon 


of  plahitlff  Kave  Mm  a  ohattel  mortgage  to  seoore 
hia  debt,  which  was  duly  recorded.  Held  that  de- 
fendants, npon  lubaequently  issuing  an  attach- 
ment upon  their  claim,  have  no  rigut-s  entltUn; 
them  to  have  plaintiil'tf  mortgage  postponed  ■• 
void  in  law  as  uainst  their  attachment. 

2.  In  trover  for  the  conversion  of  goods  bj  at- 
taching creditors,  it  is  proper  to  allow  one  who  ap- 
praised the  goods  to  testify  that  he  appraised 
them  on  the  basis  of  what  they  wonld  bring  at 
a  forced  sale,  and  that  they  would  be  worth  muoh 
more  to  one  going  into  business. 

Error  to  circuit  court,  Menominee  county; 
Oramt,  Judge. 

Trover  by  John  Dalton  against  John  Stiles 
and  Douff  Poyer.    Defendants  bring  error. 

W.  H.  Phillips,  (9.  W.  Hazelton,  of  coun- 
sel,) for  appellants.  Satoi/er  <&  WaiU,  for 
respondent. 

Cahpbkll,  J.  Plaintiff  sued  defendants 
in  trover  forseiidngand  converting  his  prop- 
erty. He  held  a  chattel  mortgage  duly  filed 
and  recorded  on  a  stock  of  go<^  and  fixt- 
ures, which  defendants  sei^  on  attach- 
ment against  his  mother,  who  was  the  mort- 
gagor. They  took  the  property,  not  subject 
to  the  mortgage,  but  in  defiance  of  it.  He 
recovered  below,  and  defendants  allege  only 
two  errors,— one  was  concerning  an  item  of 
evidence;  the  other  was  because  the  court 
did  not  order  a  verdict  for  defendants.  A 
witness.  Frank  A.  Mitchell,  who  showed  a 
knowledge  of  the  business,  testified  that  he 
was  one  of  the  appraisers,  and  appraised  the 
property  at  •1,736,  on  the  basis  of  what  it 
would  bring  at  a  forced  sale.  He  also  testi- 
fied that  many  of  the  goods  were  new,  and 
some  unopened,  and  none  very  old.  In  an- 
swer to  a  further  question,  touching  the  fair 
market  value  of  goods  and  fixtures,  he  an- 
swered, in  substance,  that  to  take  the  goods 
and  fixtures  at  cost  they  would  reach  a  much 
higher  sum ;  that  the  fixtures  were  invoiced 
at  about  a  third  of  their  cost;  that,  if  to  be 
sold  out  at  once,  the  invoice  made  was  about 
right,  but  for  a  person  going  into  the  busi- 
ness they  would  be  worth  some  (2,200  or 
•2,300.  A  motion  was  made  to  strike  out 
the  whole  of  this  answer.  We  can  see  no 
legal  objection  to  it.  The  witness  was  a  man 
of  experience,  and  values  are  largely  matters 
of  opinion.  If,  as  witness  said,  the  value 
for  different  purposes  would  vary,  it  would 
be  for  the  court  to  tell  the  jury  how  to  deal 
with  the  different  theories.  But  the  testi- 
mony was  proper. 

Tliere  is  no  exception  to  any  ruling  by  the 
court  tieyond  this,  except  for  refusing  to  di- 
rect a  verdict  for  defendants.  The  facts 
were  substantially  these.  Mrs.  Balton,  plain- 
tiff's mother,  owed  him  over  •2.000  for 
money  of  his  in  her  bands.  She  had  also 
considerable  means  of  her  own.  She  had 
lent  92,000  to  a  firm  of  Dalton  &  Young,  one 
of  the  latter  being  plaintiff's  brother,  and 
held  a  mortgage  on  their  stock  of  goods.  In 
March,  1887,  she  bought  out  Dalton  & 
Young,  and  assumed  their  debts.  During 
that  spring  and  early  summer  she  was  ap- 
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plied  to  by  plaintiff  to  secure  hia  debt,  and 
promised  to  do  so.  She  was  in  debt  in  March 
for  nearly  $400  to  the  attachment  creditors, 
and  in  this  perio<i-incA;a8ed  the  liability  to 
about  61,000.  On  the  2d  of  July  she  gave  a 
chattel  mortgage  to  plainiiff,  who  recorded 
it  July  5th.  On  July  15tb  the  attachment 
was  sued  out.  Plaintiff's  mortgage  is  at- 
tacked as  fraudulent.  So  far  as  any  ques- 
tions of  fact  are  concerned,  there  is  no  com- 
plaint that  tbey  were  not  properly  submitted 
to  the  jury.  But  defendants  claim  the  mort- 
gage was  void  in  law,  as  against  the  plain- 
tiff's in  attachment.  We  cannot  understand 
the  basis  of  this  claim.  At  the  date  of  tbe 
mortgage,  which  contains,  so  far  as  the  rec- 
ord shows,  no  unusual  provisions,  both  par- 
ties were  on  tbe  same  footing  as  unsecured 
creditors  for  past  debts.  Each  was  at  liberty 
to  secare  himself  as  be  could.  The  plaintiff 
got  the  first  claim  by  obtaining  a  chattel 
mortgage.  Had  the  attachment  creditors  ob- 
tained a  mortgage  first,  lie  would  have  tbe 
same  reason,  and  no  more,  to  complain  of 
them  than  they  have  to  complain  of  him. 
Mrs.  Dalton  bad  a  right  to  secure  either  or 
to  refuse  security.  She  liad  promised  her  son 
to  secure  him,  but  such  a  promise  amounted 
to  nothing  till  carried  out,  and  the  security 
only  dated  from  its  execution.  Any  agree- 
ments or  dealings  complained  of  outside  of 
the  papers  might  present  questions  for  the 
Jury,  and  the  record  shows  that  they  were 
fairly  presented.  But  the  court  could  not 
take  them  from  the  Jury.  Upon  the  naked 
question  of  tbe  validity  of  tiie  mortgage  by 
itself,  the  question  is  simply  whether  a  cred- 
itor who  gets  security  for  a  debt  due  him  can 
be  postponed  to  anotlier  creditor,  whose  debt 
is  also  due.  but  whose  claim  on  the  goods  is 
dependent  on  a  subsequent  attachment  levy. 
The  question  is  too  plain  for  discussion,  and 
can  only  become  confused  by  bringing  in  ex- 
trinsic questions  which,  it  pertinent  at  ail, 
involved  matters  of  fact  as  well  as  law,  and 
could  not  be  taken  from  the  jury.  No  rul- 
ings on  those  questions  are  before  us. 

We  do  not  quite  see  how  the  question  of 
lona  ftdes  in  obtaining  security  for  a  previ- 
ous debt  can  arise,  where  the  party  contest- 
ing it  bad  no  superior  equities  at  the  time, 
and  gave  no  new  credits  afterwards.  But  in 
this  state  there  has  never  been  any  such  doc- 
trine recognized  as  would  avoid  a  mortgage 
given  for  a  past  debt  against  a  creditor  whose 
own  lien  was  subsequently  acquired.  The 
general  subject  is  fully  discussed  in  Boot  v. 
Potter,  69  Mich.  498,  26  N.  W.  Rep.  682, 
where  mortgages  made  in  good  faith  on  the 
eve  of  an  assignment  were  held  not  to  be  in 
law  fraudulent  preferences  over  which  the 
assignment  would  prevail.  The  same  ques- 
tion of  priority  of  mortgages  given  for  exist- 
ing debts  over  subsequent  assertions  of  claims 
was  disposed  of  in  Root  v.  Harl,  62  Mich. 
420,  29  N.  W.  Rep.  29;  and  Krolik  v.  Root, 
63  Mich.  562,  30  N.  W.  Rep.  339;  and  Caul- 
field  V.  Curry,  63  Mich.  594,  30  N.  W.  Rep. 
191.    See,  also.  Walker  v.  White,  60  Mich. 


427,  27  2f.  W.  Rep.  554;  Whitfield  v.  Stiles, 
57  Mich.  410,  24  N.  W.  Rep.  119. 

Many  other  cases  may  be  found  in  our  Re- 
ports. We  should  not  have  felt  justified  in 
referring  to  this  subject  at  all,  but  for  an 
evident  misandeistanding,  which  we  cannot 
account  for,  of  our  rule  on  this  subject.  It 
is  impossible  for  us  to  odnceive  how  tbe 
attachment  creditors,  who  when  this  mort- 
gage was  given  were  simple  oeditors  at 
large,  could  have  any  greater  rights  than 
plaintiff,  who  was  on  the  same  footing  nntU 
he  got  his  mortgage,  and  thereby  gained 
priority.  To  treat  such  a  mortgage  as  a 
legal  nullity  as  against  a  lien  subsequently 
acquired  would  be  a  startling  doctrine.  Tho 
Judgment  must  be  affirmed,  with  costs. 

Sherwood,  G.  J.,  and  Cbamplin,  Mobsb, 
and  Long,  JJ.,  concurred. 


Sttpebvisobs  of  Ontonaoow   County  t». 

SUFERVISOBS  OF  GoOBBIO  COPNTT. 

(Supreme  Court  of  Michigan.  Feb.  21, 1889.) 

ConSTIBS  —  DrVISION  —  BeTTLBMXNT  — TiJUTIOR. 

1.  How.  St.  Mioh.  ii  iSS,  4B0,  relating  to  settle- 
ments between  the  respective  boards  of  snpervison, 
where  two  counties  are  formed  oat  of  one,  do  xtiai 
contemplate  any  other  division  than  of  existing 
property  and  liabilities,  nor  provide  for  the  assump- 
tion by  one  county  of  the  whole  burden  of  state 
taxation  for  both  oountles  nntll  the  next  equaliza- 
tion. 

2.  How.  St.  Mich.  I  sua,  reouirlng  state  taxes  to  ba 
levied  for  five  years  on  the  oasis  of  the  last  equal- 
ization, does  not  mean  tliat  when  two  counties  are 
made  out  of  one  the  old  county  must  bear  the  whole 
burden  of  state  tax  as  before  the  division,  nntilthe 
next  equalization.  The  proportion  which  the 
assessment  rolls  of  the  year  when  the  last  equali- 
izatioD  was  made,  of  all  the  towns  in  the  new  coun- 
ty, bear  to  the  tiggregate  assessments  of  all  the 
towns  then  in  the  old  (undivided)connty  furnishes 
the  rule  of  apportionment  for  the  two  counties  until 
the  next  equalization. 

8.  Where  by  the  error  of  the  auditor  general  the 
whole  tax,  after  the  division,  has  been  paid  by  the 
old  county,  its  remedy  is  by  an  action  at  law 
against  the  new  county  to  recover  the  latter's 
proportionate  share;  and  not  by  mcmdavnu  to 
oompela  settlement  between  the  respective  board* 
of  supervisors. 

Application  for  mandamus, 
N.  W.    Haire,    for   relators.     CahUl  <ft 
Ostrander,  for  respondents. 

Campbell,  J.  Relators  seek  to  have  the 
settlement  made  between  the  counties  of 
Ontonagon  and  Gogebic  opened,  and  to  re- 
quire respondents  to  meet  with  them  for  the 
purpose  of  arranging  for  a  proper  and  com- 
plete settlement  providing  for  the  apportion- 
ment of  state  taxes  between  the  two  counties. 
The  difllculty  arose  in  this  way:  The  county 
of  Gogebic  was  organized  in  the  spring  of 
1887  by  act  of  tbe  legislature.  Local  Acts 
1887,  p.  23.  By  that  statute  it  was  directed 
that  a  settlement  be  had  between  the  counties 
in  accordance  with  existing  laws.  That  set- 
tlement was  had  by  leasing  to  each  county 
the  swamp  lands  within  it,  as  the  law  itself 
requires,  (How.  St.  §  457.)  and  apportioning 


the  debts  equally.  .  In  1886  the  usual  equali- 
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7Ation  of  assessments  was  made  by  the  state 
board,  which  the  constitution  requires  to 
stand  as  furnishing  the  basis  for  apportion- 
ing state  taxes  till  the  next  equalization 
five  years  thereafter.  The  statute  providing 
for  the  settlement  between  counties  when  a 
county  is  divided  and  s  new  one  created 
(How.  St.  §§  457-462)  does  not  in  terms  refer 
to  any  matters  but  property  and  debts  and 
eredita,  and,  as  already  said,  these  were  prop- 
erly apportioned;  and,  as  now  claimed,  the 
liability  of  Ontonagon  to  bear  the  whole  state 
taxes  for  five  years  was  overlooked.  But  re- 
spondents claim  it  was  not  overlooked,  but 
that  Ontonagon  got  a  more  lil>ersl  settlement 
in  consideration  of  this.  The  debts,  however, 
were  Ogured  up  in  dollars  and  cents,  and  the 
payment  provided  for  by  installments.  In 
1^7  the  auditor  general  apportioned  the  an- 
nual state  tax,  and  laid  upon  Ontonagon  the 
whole  amount  which  it  would  have  borne  had 
there  been  no  division,  being  #7,734.75. 
Whether  this  was  done  from  oversight,  or 
from  a  supposition  that  the  new  county  could 
not  be  changed  until  the  next  state  equaliza- 
tion, is  not  shown.  Ontonagon  county  col- 
lected most  of  it,  and  paid  it  over,  supposing 
it  had  been  laid  on  tlie  basis  of  the  proportion 
which  should  have  followed  the  division  of 
the  counties.  In  1888  the  auditor  general 
again  laid  the  proportion  of  both  counties, 
being  #5,784.81,  on  Ontonagon  alone.  Dis- 
covering this,  Ontonagon  county  applied  to 
Gogebic  county  for  a  new  and  correct  settle- 
ment, which  was  refused,  and  the  refusal  is 
the  occasion  for  this  petition  for  mandamus. 
The  parties  have  come  to  an  issue  of  fact, 
whether  this  liability  of  Ontonagon  to  bear 
the  double  burden  was  or  was  not  included  in 
the  settlement,  and  respondents  present  a 
claim  that  if  it  was  not  so  Included  there  was 
a  mistake  in  the  settlement  which  needs  cor- 
rection. The  proceedings  on  the  settlement 
are  of  record,  and  they  cannot  be  construed 
as  including  anything  but  existing  property 
and  liabilities.  Neither  does  the  statute  con- 
template any  other  division.  How.  St.  §§ 
458,  460.  It  is  provided  by  section  461  that, 
if  the  boards  cannot  agree,  the  settlement 
may  be  made  by  Qve  persons  commissioned 
for  the  purpose  by  the  circuit  court  of  an  ad- 
joining county.  By  section  463  it  is  provided 
that  counties  may  implead  each  other  at  law 
or  in  equity  on  any  matters  of  variance,  and 
get  relief  in  that  way.  If  this  new  question 
of  apportionment  requires  and  admits  of  an 
enforced  formal  adjustment,  tliere  seems  to  be 
no  difficulty  in  resorting  to  the  proper  judi- 
cial tribunals.  If  Ontonagon  county  has  paid 
money  to  the  use  of  €rOgebic,  it  can  be  recov- 
ered back.  But  it  is  obvious  that  no  settle- 
ment could  very  well  be  made  in  advance  of 
future  state  taxes,  which  no  one  could  have 
the  means  of  calculating  until  the  whole  stnte 
burden  for  any  year  is  fixed  and  apportioned. 
There  is  no  need  of  a  mandamus  to  collect 
the  taxes  already  paid  for  the  account  of 
G(^ebic,  and  we  do  not  see  any  occasion  or 
room  for  inquiring  whether  this  speculative 


contingency  of  overassessment  was  made  in 
any  one's  mind  a  part  of  the  settlement.  The 
law  made  no  provision  for  it,  and  the  settle- 
ment on  its  face  complies  with  the  law,  and 
does  not  r^er  to  it.  We  do  not  think  this 
issue  should  be  sent  down  for  trial.  The  set- 
tlement cannot  be  disturbed  on  mandamus. 
The  whole  matter,  so  far  as  the  excessive 
burden  of  taxes  is  concerned,  rests  on  a  mis- 
apprehension. The  constitution  expressly 
requires  the  equalization  of  assessments 
every  five  years,  and  the  law  requires  state 
taxes  to  be  levied  for  five  years  on  the  basis 
of  the  last  equalization.  How.  St.  g  322. 
But  this  does  not  mean  that  when  two  coun- 
ties are  made  out  of  one  the  old  county  must 
bear  the  whole  burden.  It  was  not  meant 
that  any  county  should  be  relieved  from  its 
share,  nor  that  any  county  should  be  over- 
burdened. In  order  to  make  the  state  equali- 
zation, the  board  of  equalization  is  to  be  fur- 
nished by  each  county,  through  the  medium 
of  the  auditor  genertil,  with  the  last  assess- 
ment of  property  in  every  township  as  as- 
sessed and  equalized,  so  that  it  has  not  only 
the  aggregate  assessment  of  each  county,  but 
the  aggregate  of  each  township.  Section 
326.  Upon  such  assessment  roll  the  valua- 
tions under  one  law  include  by  separate  de- 
scriptions the  various  parcels  of  land  in 
every  township,  as  fixed  and  equalized  by 
the  proper  local  authority.  The  state  board 
makes  no  change  in  particular  assessments, 
but,  if  not  satisfied  with  the  local  county 
valuation,  a  percentage  is  added  to  or  de- 
ducted from  the  aggregate  of  that  assessed 
in  the  county.  Section  322.  The  effect  of 
this  is  to  make  every  item  assessed,  raised  or 
diminished  in  the  same  ratio  all  over  the 
county,  and  the  proportions  are  got  at  by  a 
simple  process  of  calculation.  The  auditor 
general  is  bound  to  take  notice  of  the  statute 
changing  county  boundaries  and  creating 
new  counties,  and  is  bound  to  know  what 
land  falls  in  one  and  what  in  the  other.  In 
the  present  case  the  division  made  followed 
throughout  the  government  township  lines. 
The  reports  of  assessments  made  to  the  state 
board  must  usually,  if  properly  drawn,  fur- 
nish to  the  auditor  general,  who  has  direct 
access  to  them,  the  means  of  calculating  the 
precise  share  to  be  laid  on  each  of  the  coun- 
ties of  what  would  have  been  laid  on  Onto- 
nagon had  it  remained  undivided.  The  pro- 
portion which  the  assessment  rolls  of  1886 
in  the  townships  now  belonging  to  Gogebic 
bear  to  the  aggregate  assessments  of  all  the 
towns  then  in  Ontonagon  furnishes  at  once 
the  rates  of  apportionment,  and  that  propor- 
tion remains  the  standard  till  the  next  state 
equalization.  If  the  reports  sent  to  the  state 
board  are  for  any  reason  lacking  in  fullness, 
(which  is  not  likely,)  the  original  rolls  are 
always  accessible,  and  the  auditor  general 
can  easily  get  the  information.  Out  under 
the  constitutional  rules  of  equality  no  county 
can  be  made  to  bear  any  burden  but  its  own. 
So  far  as  the  assessments  of  1887  and  1888 
are  concerned,  there  is  no  apparent  way  now 
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for  the  auditor  general,  without  special  legis- 
lation, to  correct  the  error,  and  the  relator, 
if  no  amicable  settlement  can  be  made,  can 
resort  to  the  usual  judicial  remedies.  For 
the  future  no  such  difficulty  will  arise.  We 
hare  no  doubt  of  the  power  and  duty  of  the 
auditor  general  to  obtain  the  means  of  a  true 
apportionment  according  to  the  assessments 
of  1886.  The  tnandatniia  will  be  denitxi, 
without  costs,  and  the  parties  remanded  to 
their  legal  remedies.  The  other  j  ustices  con- 
curred. 


Mattiob  v.  Bbimkhan. 

(Supreme  Court  of  MicMgan.    April  19,  1889.) 

Tbotbb — ^FoBorBui  Bntbt — Damaoss. 

1.  Plaintilf  occupied  as  a  barber-shop  premises 
leased  from  defendant  at  a  certain  montbiyrentaL 
On  March  Ist  he  paid  the  tent  in  full  to  tbe  pre- 
ceding February  25th.  At  that  time  he  asked  de- 
fendnat  about  a  chancre  in  the  premises,  which  he 
had  heard  that  defendant  proposed  to  make;  stat- 
ing that,  if  he  was  to  get  out  of  tbe  place,  he  would 
UWe  to  kno  w  at  onoe.  Defendant  replied  that  next 
flummer  would  be  time  enough  to  talk  about  that 
Plalntilttold  him  that  his  reply  was  not  satisfac- 
tory, and  at  onoe  tented  another  place.  This  place 
was  not  ready  for  oooupatlon  until  Friday,  March 
10th,  on  which  day  plaintiff  put  in  some  furniture. 
On  the  next  day  he  opened  a  barber-shop  there, 
and  moyed  in  part  of  his  goods,  but,  not  being 
able  to  move  them  all,  he  looked  up  defendant's 
place.  He  also  put  up  a  sign  that  he  had  remored 
bis  shop.  On  the  same  day  defendant  requested 
the  key,  and,  being  refused,  broke  open  the  place 
that  night,  according  to  the  plaintiff's  testimony, 
andto^  possession.  On  Sunday  and  Monday  he 
tried  to  get  in  to  get  some  of  his  things,  but  be 
could  not.  On  Tuesday  he  demanded  the  premises 
of  defendant,  but  did  not  demand  his  goods.  De- 
fendant piled  up  plaintiff's  goods  in  one  end  of  the 
room,  and  put  another  barber  In  possession.  No 
objection  was  made  to  plaintiff's  taking  away  bis 
goods.  Meld,  that  plaintiff  could  not  recover  for 
a  conversion  of  the  goods,  but  only  for  the  damage 
done  to  them. 

2.  It  was  not  error  to  charge  that  there  was  no 
evidence  that  plaintiff  had  received  serious  dam- 
age, and  no  exemplary  damages  could  be  allowed 
for  such  eviction. 

Error  to  circuit  court,  Wayne  county; 
Georgb  S.  Hosmer,  Judge. 

Action  on  the  case  by  Oarwin  C.  Mattice 
against  Louis  Brinkman.  Judgment  was  en- 
tered on  a  yerdict  for  nominal  damages  for 
plaintiff,  and  plaintlfT  brings  error. 

Jamas  H.  Pound,  for  appellant.  AtTtin- 
«on  &  Wiest,  for  appellee. 

Morse,  J.  The  facts  in  this  case  appear 
to  be  that  the  plaintiff,  for  about  four  years 
previous  to  March  1,  1888,  had  been  renting 
and  using  as  a  barber-shop  certain  premises 
of  the  defendant,  paying  him  for  such  use 
and  rental  tbe  sum  of  910  per  month.  On 
that  day  the  plaintiff  paid  tlie  rent  up  to  Feb- 
ruary 25,  1888,  in  full,  and  took  a  receipt  for 
the  payment.  The  plaintiff  testifies  that  he 
liad  beard  that  tbe  defendant  wanted  to  turn 
tbe  premises  into  a  dining-hall,  and  he  asked 
defendant  about  it  at  that  time,  and  wanted 
to  know  what  he  Intended  to  do,  saying:  "If 
I  am  to  go  out  of  this  place,  I  would  like  to 
know  it  at  once;"  that  he  would  have  a 
chance  to  have  a  place  built  across  the  way. 


and  would  like  to  go  over  there,  if  the  de- 
fendant was  going  to  make  any  cliange;  to 
which  defendant  replied  there  was  no  use 
talking  about  that  now, — there  was  time 
enough  to  talk  aboat  that  next  summer. 
Plaintiff  had  been  contemplating  before  this 
to  remove  his  business  across  the  way,  and 
he  thereupon  told  defendant  that  his  reply 
was  unsatisfnctory,  and  he  at  once  rented  a 
place  across  the  way,  and,  as  soon  as  it  was 
ready,  plaintiff  intended  to  take  it,  but  it  was 
not  ready  until  the  16th  of  March.  1888. 
which  was  on  Friday.  FlaintifC  pat  a  bu- 
reau in  there  that  day,  and  on  Saturday  morn- 
ing opened  up  a  barber-shop  there;  moved 
part  of  his  goods  over  there,  but,  as  he  could 
not  tlien  move  all  of  them,  he  locked  both 
doors  of  the  defendant's  place,  and  fastened 
the  windows,  and  put  the  key  in  his  pocket 
He  put  up  a  sign  on  the  outside  that  be  bad 
removed  to  the  building  across  the  way.  In 
the  afternoon  tbe  defendant  came  over,  and 
requested  the  key.  Plaintiff  refused  to  let 
him  have  it.  Defendant  then  said  he  would 
break  in  the  premises  in  spite  of  hiiu.  He 
claims  that  the  defendant  did  break  in  on 
Saturday  evening,  and  was  in  possession 
Sunday  morning.  Defendant  testifies  that 
be  entered  without  breaking,  as  he  found  the 
place  open.  He  admitted  that  he  refused  tbe 
plaintiff  possession,  and  put  another  barber 
in  possession  of  the  premises.  The  plaintiff 
admitted  on  cross-examination  that  he  knew 
who  was  going  in  there  when  he  went  out, 
and  that  it  was  the  same  person  whom  de- 
fendant put  in  possession.  Before  he  left 
defendant's  shop  he  had  sold  to  the  new  ten- 
ant the  lamps  used  to  light  tbe  shop.  The 
plaintiff  f  uither  testifies  that  he  went  to  the 
shop  on  the  morning  of  Mai'cb  18, 1888,  Sun- 
day, to  get  some  things  that  he  needed.  He 
found  it  bad  been  broken  open,  and  that  it 
was  barricaded  against  liim  by  a  piece  of  tim- 
ber. He  could  not  get  in  Sunday,  but  he 
had  no  talk  with  defendant  on  that  day. 
Monday  morning  be  tried  to  get  in  again, 
and  could  not.  On  Tuesday  he  went  to  the 
defendant,  and  demanded  possession  of  the 
premises,  but  never  demanded  or  asked  for 
his  goods.  Defendant  told  him  that  he  had 
taken  possession  of  the  place,  and  intended 
to  keep  it,  and  was  going  to  put  another  bar- 
ber in,  which  he  did  on  that  day.  Plaintiff 
further  testified  that  at  the  time  the  defend- 
ant took  possession  he  had  various  articles  of 
furniture  in  the  shop  of  tbe  total  value  of 
951.60.  He  went  and  took  the  items  or  an 
inventory  of  this  property,  which  he  found 
thrown  in  a  heap  in  the  back  end,  and  some 
of  the  goods  damaged  and  broken.  He  tes- 
tifies: "I  did  not  try  to  take  the  things, 

♦  ♦    *    nor  was  I  offered  them  by  any  one. 

•  *  •  No  objection  was  made  by  him 
[the  new  tenant]  or  any  one  else  to  my  tak 
iug  the  goods.  I  didn't  propose  to  take 
them,  but  to  hold  the  defendant  for  their 
value. "  The  plaintiff  paid  uo  rent  after  Feb. 
ruary  25,  1888. 

The  plaintiff  planted  this  suit  against  the 
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defendant,  declaring  upon  three  counts,  sub- 
stHntiall}- 88  follows:  first.  In  trespass,  al- 
le^iing  that  the  defendant  forcibly  broke  and 
entered  the  store  building  of  the  plaintiff, 
who  was  then  and  there  keeping  a  barber* 
shop,  and  had  a  leasehold  interest  in  the 
building,  and  broke,  damaged,  and  spoiled 
doors,  locks,  staples,  and  hinges  of  the  plain- 
tiff of  the  Talne  of  830,  and  seized  and  took 
the  goods  of  plaintiff,  describing  them,  of  the 
value  of  $100,  then  being  in  said  barber- 
shop, and  converted  them  to  his  own  use,  and 
kept  the  plaintiff  out  with  a  strong  band;  by 
means  of  which  said  several  premises  plaintiff 
was  not  only  ejected  from  said  premises,  and 
hindered  and  obstructed  in  regaining  the  pos- 
session, but  WHS  hindered  and  prevented  from 
cariying  on  and  transacting  therein  his  law- 
ful business.  Becond.  Alleging  a  forcible 
breaking  and  entry  with  a  strong  hand,  and 
expulsion  and  removal  of  the  plaintiff,  and 
keeping  him  out  from  the  25th  of  February, 
1888,  to  the  commencement  of  suit,  and  the 
conversion  of  the  personal  property  in  the  bar- 
ber-shop to  the  defendant's  use,  "whereby  the 
said  plaintiff,  for  and  during  all  that  time, 
loet  and  was  deprived  of,  and  kept  out  of  the 
use,  benefit,  and  enjoyment  of,  his  said  bar- 
ber-sbop.  to  his  damage  $2,000."  Third.  A 
eoont  under  section  7959,  How.  St.,  alleging 
tbat,  contrary  to  its  provisions,  the  defend- 
ant with  force  and  arms,  on  the  said  25th  day 
of  February,  1888,  and  at  other  times,  en- 
tered the  lands  and  tenements  of  plaintiff, 
describing  the  premises,  and  then  and  there 
ejected  the  plaintiff  with  a  strong  hand  from 
the  same,  and  afterwards  kept  him  out  by 
force  and  with  a  strong  band  from  such 
premises,  and  the  pI&intifTB  goods  and  chat- 
tels as  described  in  the  first  count  converted 
to  his  (thedefendant's)  own  use;  and  claiming 
damages  at  $2,000,  and  the  right  to  treble 
them  under  the  statute.  When  the  evidence 
was  closed  the  defendant's  counsel  insisted 
that  the  plaintiff  should  elect  upon  which 
count  he  would  stand.  Plaintiff's  counsel 
claimed  he  had  a  right  to  go  to  the  jury  upon 
each  count,  if  the  court  should  hold  that  he 
could  not  go  to  the  jury  upon  the  statutory 
count  for  the  full  value  of  the  property.  In 
such  event  he  insisted  that  he  would  be  en- 
titled to  the  value  of  the  property  under  the 
first  count  as  for  a  conversion.  The  court 
ruled  tbat  he  must  elect,  and  tliereupon,  after 
taking  an  exception,  he  decided  to  proceed 
under  the  statutory  count  for  treble  damages. 
The  only  damage  proven  to  the  goods  by 
breakage  or  ill  usage  was  $1.5U.  The  plain- 
tiff had  a  verdict  for  this  amount,  and  six 
cents  nominal  damage  for  the  ejectment  and 
being  kept  out  of  possession  of  the  building. 
The  judge  correctly  charged  the  jury  tbat 
there  was  no  evidence  that  the  plaintiff 
had  received  any  serious  damage,  and  that 
no  exemplary  damages  could  be  allowed. 
He  also  instructed  them  that  the  plaintiff 
could  not  recover  for  the  goods  which  he 
might  have  taken  away,  and  only  for  the 
damage  that  was  done  to  them ;  that  as  lo  the 


entry,  if  they  found  that  defendant  caused 
somebody  in  the  night-time  to  enter  the 
building  and  bar  the  doors,  and  refused  to 
surrender  up  the  possession,  the  defendant 
was  guilty,  and  the  plaintiff  entitled  at  least 
to  nominal  damages,  which  would  be  six 
cents;  that  the  plaintiff,  under  the  proof, 
was  only  entitled  to  nominal  damages  for 
the  ejectment,  and  being  kept  out  of  posses- 
sion, and  to  the  breakage  proven,  which  was 
all  the  damiige  shown  to  have  been  done  to 
the  goods. 

After  verdict,  the  plaintiff  had  a  judgment 
for  the  damages  found  by  the  jury  and 
trebled  by  the  court.  Kot  satisfied,  the 
plaintiff  brings  the  case  here  for  review. 
The  verdict  was  right,  and  the  judgment  for 
more  than  the  plaintiff  deserved.  Though 
he  had  a  technical  cause  of  action  for  the 
eviction,  he  was  not  damaged  thereby  in  the 
least,  except  as  his  goods  were  damaged. 
He  bad  of  his  own  motion  moved  bis  busi- 
ness out  of  this  shop,  and  gone  to  work  in 
another  place.  He  occupied  defendant's 
building  nearly  20  days  without  paying  any 
rent.  He  evidently  did  not  want  defendant's 
shop  any  longer,  except  for  a  few  days  to 
store  a  few  things.  He  could  have  got  his 
goods  at  any  rate  on  Tuesday,  and  probably 
on  any  day  before  that  if  he  had  asked  for 
them.  But  it  seems,  from  his  own  testi- 
mony, that  he  preferred  to  call  the  transac- 
tion a  sale  of  the  goods  to  defendant,  and  to 
make  him  pay  for  them.  Such  action  Is  not 
to  be  encouraged  by  the  courts. 

His  counsel,  in  an  elaborate  argument, 
claims  that  the  court  erred  in  compelling 
him  to  elect  upon  which  count  he  would  pro- 
ceed; in  not  permitting  exemplary  damages; 
in  telling  the  jury  that  the  damages  were 
only  nominal,  and  that  he  could  not  recover 
for  the  value  of  the  property  without  a  de- 
mand: and  he  insists  tbat  he  was  first  en- 
titled to  treble  damages  under  the  third 
count  of  the  declaration  for  all  the  damages 
the  plaintiff  suffered  by  reason  of  his  expul- 
sion with  a  strong  hand  from  the  leasehold, 
and  should  have  been  allowed,  at  any  rate,  to 
take  the  judgment  of  the  jury  upon  the  first 
and  second  counts  as  to  the  conversion  and 
value  of  the  personal  property;  that,  at  least, 
he  was  entitled  to  recover  the  full  value  of 
the  goods  under  the  authority  of  Thayer  v. 
Sherlock,  4  Mich,  176,  177. 

As  to  the  damages  for  the  expulsion,  the 
only  damage  proved  was  nominal,  and  the 
plaintiff  got  such  damage  trebled.  He  was 
not  entitled  to  charge  the  defendant  with  the 
full  value  ot  the  g^ods  under  his  own  show- 
ing. It  is  plain  that  he  could  have  taken  the 
goods,  and  that  no  one  was  detaining  them 
from  him,  or  exercising  any  authority  or  do- 
minion over  them.  There  was  undoubtedly 
a  trespass  in  handling  them,  and  piling  them 
up  in  the  back  end  of  the  room,  but  the 
plaintiff  received  treble  damages  for  all  the 
injury  he  could  prove  there  was  done  to 
them  by  such  handling,  and  there  was  cer- 
tainly no  such  trespass  in  this  act  as  woUliI 
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constitute  a  conversion.  Tlie  case  of  Gib- 
bons V.  Farwell,  63  Micli.  344,  29  N.  W. 
Itep.  855,  is  relied  upon  to  sustain  the  claim 
of  plaintiff  that  the  act  of  the  defendant,  in 
handling  and  meddling  with  the  goods,  con- 
stituted a  conversion  as  a  matter  of  law. 
An  examination  of  that  case  wiU  readily  dis- 
close that  the  facts  in  relation  to  the  inter- 
ference with  the  property  in  that  case  are 
materially  different  from  the  one  at  bar.  In 
Gibbons  v.  Tarwell  the  property  was  deliv- 
ered to  a  third  party,  and  also  to  one  claim- 
ing title  adverse  to  Gibbons.  By  this  action 
the  goods  were  lost  to  the  plaintiff  in  that 
case.  Here  the  right  of  the  plaintiff  to  the 
personal  properly  was  never  denied,  and  it 
was  his  own  fault  that  he  did  not  regain  his 
goods.  They  were  simply  moved  from  one 
place  in  the  building  to  another  as  a  nece8sai7 
act  in  the  taking  of  possession  by  defendant  of 
the  building.  To  call  this  a  conversion,  be- 
cause defendant  had  no  riglit  to  so  move  theiu, 
when  llie  possession  of  or  title  to  them  in  the 
plaintiff  was  never  questioned,  and  they 
were  neither  lost  or  destroyed  by  such  mov- 
ing, would  not  only  be  unjust,  but  such  a 
holding  would  Qnd  nosupport  in  the  law.  It 
seems  therefore  that  the  plaintiff  obtained  as 
large  a  judgment  as  he  possibly  could  have 
recovered,  under  the  law  and  the  evidence, 
if  he  had  been  permitted  to  go  tlie  jury  upon 
all  three  of  the  counts  in  his  declaration.  It 
is  therefore  unnecessary  to  examine  the  ques- 
tion whether  or  not  the  court  erred  in  com- 
pelling an  election  of  counts  by  the  plaintiff. 
The  action  of  the  plaintiff  has  not  been  com- 
mendable. He  could  probably,  had  he  been 
so  disposed,  saved  himself  from  any  trouble 
or  damage  by  giving  the  icey  of  the  shop  to 
defendant  when  he  requested  it,  as  he  iiad 
removed  from  It,  and  did  not  want  it  for 
use.  He  testified  that  he  did  not  move  all 
his  things  Friday  and  Saturday  because  he 
did  not  liave  time.  After  the  defendant 
took  possession  of  the  shop  he  could  have  ob- 
tained his  goods  without  suit,  and  no  doubt 
amicably  settled  for  the  breakage  and  trifling 
damage  he  had  sustained.  But  he  was  dis- 
posed to  be  unaccommodating  and  litigious, 
and  to  commence  an  unnecessary  suit,  as  it 
seems  to  us,  to  right  a  technical  wrung,  and 
must  abide  the  consequences  of  his  desire  to 
have  a  lawsuit.  The  judgment  will  be  af- 
firmed, with  costs. 

Chauflin  and  Caiifbkll,  JJ.,  concurred. 
Sherwood,  C.  J.,  and  Lono,  J.,  did  not  sit. 


Bronson  V,  Lkach. 

(Sujrrem*  Court  of  MichigaTU    April  24,  1889.) 

EviDENCv — Triai,— Auction  SiLLi. 

1.  In  an  action  for  breach  of  warranty  on  the  sale 
of  a  cow  at  auction,  plaintiff  testified  that,  passing 
defendant's  place  the  day  before  the  sale,  with  his 
wife,  he  left  her  In  the  ^uggy,  and,  going  in,  saw 
the  oow,  and  had  a  conversation  with  defendant, 
dnring  which  the  warran  tj  was  made.  Held,  that 
the  testimony  of  plaintiff's  wife,  that  she  saw  de- 

sndant,  and  told  plaintiff  that  he  had  hett«r  go  in 


and  see  him  about  the  oow,  for,  If  the  oowwas  not 
"coming  in  "  in  the  spring,  they  did  not  want  it, 
and  it  would  save  plaintiff  from  coming  to  the  auc- 
tion the  next  day,  Is  not  admissible  as  part  of  the 
res  gegtas,  where  it  appears  that  such  statement 
was  not  niade  in  defendant's  hearing. 

3.  Testimony  as  to  a  oonversatlon  with  plaintiff 
is  properly  admitted  on  the  statement  of  counsel 
that  it  was  in  defendant's  presence ;  but  when  the 
testimony  shows  that  the  conversation  was  not  in 
defendant's  presenoe  or  hearing  it  should  be  strick- 
en out. 

8.  The  register  of  the  arrival  and  departure  of 
trains,  alleged  to  have  been  kept  by  the  train  dis- 
patoher,  and  made  by  him  from  telegrams  sent  to 
him,  was  offered  to  show  the  time  of  the  arrival  of 
a  certain  train  at  a  certain  station.  The  agent  at 
that  station,  who  produced  the  register,  testified 
that  it  was  in  the  train  dispatcher's  handwriting, 
and  that  he  had  brought  it  from  the  train  dlspatoE- 
er's  office  to  his  office.  There  was  no  evidenoe 
that  the  agent  knew  the  train  dispatcher's  hand- 
writing. The  entries  in  the  register  were  in  pen- 
cil, and  it  did  not  appear  whether  it  was  an  origin- 
al record  or  a  copy,  or  whether  It  was  a  record  re- 
quired by  the  rules  of  the  company  to  be  kept. 
lleld.  that  such  register  was  not  sufficiently  au- 
thenticated. 

4.  A  witness  on  the  trial  In  the  oircult  court  was 
asked  if  he  did  not  give  certain  testimony  on  the 
trial  of  the  case  before  the  justice,  and  answered 
in  the  negative.  The  adverse  party  then  offered 
several  witnesses,  who  contradicted  this  testimo- 
ny. Held,  that  it  was  proper  in  rebuttal  to  intro- 
duce one  of  the  jurors  at  the  trial  before  the  jus- 
tice, for  the  purpose  of  showing  that  the  witness 
did  not  give  such  testimony  before  the  justice. 

6.  Counsel  may,  in  arguing  the  tacts  to  the 
jury,  affirm  that  the  natural  preeumptiona,  under 
the  ciroumstanoes  of  the  case,  are  against  the  tes- 
timony of  any  one  or  more  witnesses,  though  such 
testimony  is  nncontradioted. 

6.  A  charge  that  if  the  jury  fonnd  that  while 
bids  were  being  taken  defenaant  was  asked,  in 
plaintiff's  presence,  if  he  would  warrant  the  cow 
in  cert^n  particulars,  and  that  he  replied  that  he 
would  warrant  nothing,  it  wonld  revoke  a  war- 
ranty prior  thereto,  was  properly  refused.  To 
have  such  effect,  the  statement  must  be  made  in 
plaintiff's  hearing,  as  well  as  in  his  presence. 

7.  The  fact  that  the  sale  was  at  pnblio  anclion 
would  not  make  a  previous  warranty  to  plaintiff, 
which  was  not  contained  in  the  notices  of  sale,  a 
fraud  on  the  other  bidders. 

Error  to  circuit  court,  Calhoun  county; 
George  M.  Btjck,  .Tudge. 

John  C.  Patterson,  for  appellant.  John 
B.  Foley,  for  appellee. 

Morse,  J.  This  suit  was  commenced  in 
justice  court.  The  declaration  alleged  a 
breach  of  warranty  upon  the  sale  of  a  cow, 
to- wit,  "that  she  was  then  soon  to  be  deliv- 
livered  of  a  calf,"  and  was  "coming  in;" 
would  soon  be  a  "new  milch  cow;"  and  the 
said  cow  would  be  delivered  of  a  calf  on  or 
about  the  last  of  April  or  first  of  May,  1884. 
The  cow  was  purchased  March  13,  1884,  at 
an  auction  sale,  of  the  defendant,  the  price 
being  $40.  Plaintiff  gave  his  note  for  this 
sum.  The  note  was  sold  before  due,  and 
paid  when  due  by  plaintiff.  The  cow  did 
not  have  a  calf  in  April  or  May,  and  not 
until  a  year  from  the  next  fall.  Plaintiff 
claimed  that  the  warrnnty  was  made  the  day 
before  the  auction,  at  the  premises  of  defend- 
ant. That  he  and  his  wife  had  been  that 
day  to  the  village  of  Homer,  and  on  their  re- 
turn home,  about  sundown,  they  passed  de- 
fendant's place.  Plaintiff  got  out  of  the 
buggy,  and  went  and  saw  the  cow,  and  had 
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a  talk  with  defendant,  in  wliicb  he  warrant- 
ed her  to  be  with  calf,  as  stated  in  the  decla- 
ration. His  wife  held  the  horses,  and  Btaye<f 
in  the  baggy;  but  she  swears  that  she  saw 
Mr.  Leach,  and  advised  her  husband  to  get 
out  and  go  in  and  see  Mr.  Leach  about  tlie 
cow,  for,  if  the  cow  was  not  "coming  in"  in 
the  spiing.  they  did  not  want  her,  and  it 
would  save  the  plaintiff  from  coming  out  to 
Che  auction  next  day.  That  the  plaintiff  did 
atop,  and  she  saw  him  tallcing  with  Mr. 
Leach,  but  did  not  hear  any  of  the  conversa- 
tion between  them.  The  conversation  be- 
tween this  witness  and  her  husband  was  oYh 
jected  to,  but  admitted.  It  is  claimed  to 
have  been  ■  part  of  the  res  gesta;  but  we  do 
not  think  so.  Mr.  Leach  was  not  near 
•nongh  to  the  parties  to  hear  of  this  talk. 
Bbe  was  permitted  to  state  witat  she  said  to 
ber  husband,  and  what  be  said  to  her  about 
what  kind  of  a  cow  they  wanted;  and  the 
only  object  of  it  must  have  been  to  cor- 
roborate the  husband  as  to  the  warranty  of 
tbe  cow  This  was  not  permissible.  The 
defendant  denied  being  there  at  this  time,  or 
having  any  conversation  on  that  day  with 
plaintiff.  He  testified  that  he  went  to  Mar- 
shall on  tbe  night  of  the  11th,  and  did  not 
get  back  to  Homer  until  it  was  quite  dark  on 
the  evening  of  tbe  12th;  stayed  in  Homer 
about  half  an  hour,  and  did  not  reach  home 
until  about  9  o'clock  f.  u.  A  son  of  the  de- 
fendant, W.  S.  Leach,  testified  that  bis 
father  was  not  at  home  wlien  plaintiff 
stopped  there,  and  that  he  was  tbe  man  seen 
by  Mrs.  Bronson,  and  who  showed  the  cow 
to  plaintiff;  but  that  he  liad  no  autliority  to 
warrant  the  cow,  and  did  not  do  so.  The 
only  thing  material  in  Mrs.  Bronson's  testi- 
mony was  whether  or  not  she  saw  the  de- 
fendant at  his  home  that  day.  The  balance 
of  her  testimony,  consisting  of  talk  between 
herself  and  her  husband,  could  have  no  le- 
gitimate bearing  upon  the  case,  and  should 
have  been  excluded.  It  threw  no  light  upon 
the  disputed  issue  whether  Leacli  was  there, 
and  could  only  be  used  by  the  jury  to  prove 
a  warranty,  if  used  at  all,  for  which  purpose 
it  waa  not  available,  under  the  well-known 
rules  of  evidence.  Its  admission  may  have 
done  barm  to  tbe  defendant,  us  the  jury 
were  not  cautioned  against  so  using  it.  Tbe 
jury,  upon  tbe  trial  in  the  circuit  court, 
which  we  are  asked  by  the  writ  of  error  to 
review,  found  a  verdict  of  $24.80  in  favor  of 
tbe  plaintiff. 

Tliere  are  21  assignments  of  error,  and 
most  all  of  them  are  insisled  upon  in  the  ar- 
gument of  defendant's  counsel.  We  shall 
notice  only  so  many  of  them  as  we  think  en- 
titled to  discussion.  The  testimony  of  Jolin 
Powers  aa  to  his  conversation  with  the  plain- 
tiff after  the  sale  was  properly  admitted  un- 
der tbe  statement  of  plaintiff's  counsel  that 
it  waa  in  the  presence  of  defendant.  The 
evidence  of  Powers,  when  given,  however, 
failed  to  show  that  the  talk  was  either  in  tlie 
bearing  or  presence  of  defendant,  and  should 
have  t«en  stricken  from  tbe  case.    The  ques- 


tion as  to  what  boor  the  train  arrived  in 
Homer,  upon  which  it  was  conceded  the  de- 
fendant came  from  Marshall  to  Homer  on  the 
12th,  was  an  important  and  vital  one,  bear- 
ing upon  the  fact  whether  or  not  plaintiff 
saw  defendant  at  his  home  that  day.  In  or- 
der to  fix  this  time,  the  plaintiff  introduced 
in  evidence  a  register  or  record  of  the  arrival 
and  departure  of  trains  on  the  Lake  Shore  & 
Michigan  Southern  Railway.  This  record 
was  kept  by  the  train  dispatcher  at  Hillsdale, 
and  made  by  him  from  telegraphic  dispatches 
sent  to  him,  at  tlie  time  they  were  received 
by  him.  It  is  made  and  kept  by  him  for  fut- 
ure reference,  and  is  claimed  to  be  a  com- 
plete, perfect,  and  authentic  record  of  the 
movements  of  all  trains  on  the  road.  The 
memoranda  upon  the  register,  the  figures 
showing  the  arrival  and  departure  of  ti-ains, 
were  in  pencil.  This  testimony  would  have 
been  proper  if  it  had  been  duly  authenticated. 
Morris,  the  station  agent  at  Homer,  in  whose 
possession  it  was  at  the  time  of  the  trial,  tes- 
tified that  he  had  no  knowledge  of  the  time 
when  the  trains  arrived  that  day  exceptas  be 
obtained  the  same  from  this  record.  He  did 
not  make  the  record.  He  testified  that  it  waa 
in  the  handwriting  of  the  train  dispatcher, 
who  was  at  Hillsdale,  and  that  be  (witness) 
brouglit  it  from  Hillsdale  to  Homer.  We  do 
not  think  that  this  evidence  was  sufficient  to 
admit  the  record.  It  would  be  diiBcult  for 
the  station  agent  to  swear  with  any  accuracy 
to  the  figures  being  in  tbe  handwriting  of  the 
train  dispatcher.  These  figures,  being  in 
pencil,  were  liable  to  be  altered  without  easy 
detection.  The  train  dispatcher,  or  some  one 
in  the  oflJce  who  knew  of  tbe  making  of  these 
entries,  or  upon  what  authority  they  were 
made,  and  that  they  had  not  been  tampered 
with,  should  have  been  sworn  in  authentica- 
tion of  this  register.  This  register  was  a 
scrap-book,  filled  with  leaves  or  sheets  of  pa- 
per, upon  which  entries  appeared  in  pencil 
of  the  time  when  trains  arrived  and  departed 
at  different  places  on  the  road,  on  different 
days.  There  was  no  proof  who  made  tbe  en- 
tries, or  whether  the  record  was  an  original 
one  or  a  copy.  There  was  no  showing  who 
the  train  dispatcher  was,  or  what  knowledge 
Morris  had  of  his  handwriting;  nor  did  it  ap- 
pear that  it  was  an  official  register,  required 
to  be  kept  by  the  railway  company.  If  this 
record  had  been  shown  to  bean  official  regis- 
ter of  the  arrival  and  departure  of  trains,  re- 
quired to  be  kept  as  a  permanent  record,  and 
the  original  record  made  by  the  train  dis- 
patcher at  Hillsdale,  or  someone  in  his  office, 
as  required  by  the  railway  company,  from 
telegraphic  dispatches  sent  by  the  station 
agents  upon  the  arrival  and  departure  of  tlie 
various  trains,  and  entered  in  the  register 
immediately  upon  receiving  the  same,  we 
think  it  would  have  been  competent  evidence 
to  submit  to  the  jury. 

The  plaintiff  was  asked,  upon  cross-exam- 
ination, if  he  did  not  testify  in  justice  court 
that  he  met  the  defendant  at  bis  place  the 
day  the  warranty  was  claimed,  about  S  or  4 
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o'clock  F.  M.  The  plaintiff  ana\7ered  that  he 
did  not.  When  the  defense  had  the  case, 
several  witnesses  testified  tliat  he  did  so' 
swear  in  the  justice  court.  The  plaintiff,  in 
rebuttal,  offered  one  of  the  Jurors,  who  sat 
at  the  trial  before  the  justice,  who  testified 
that  plaintiff  did  not  give  such  testimony. 
A  long  airgument  is  made  here  against  the 
admissibility  of  this  evidence  in  rebuttal. 
There  can  be,  however,  no  qnestion  as  to  its 
competency,  under  the  well-known  rules  of 
evidence.  A  witness,  asked  an  Impeaching 
question  upon  cruss-examination,  and  an- 
swering in  the  negative,  can  always  be  sup- 
ported in  rebuttal  if  any  evidence  is  intro- 
duced by  the  other  side  to  show  his  answer 
untrue.  Complaint  is  made  of  the  argu- 
ment of  the  plaintiff's  counsel  to  the  jury, 
that  it  was  not  likely  that  the  defendant, 
after  being  at  Marshall  two  days,  and  getting 
bade  to  Homer  at  a  late  hour  in  the  after- 
noon, would  go  up  town  and  stay  half  an 
hour  or  so  before  going  home,  and  that  the 
presumption  would  be  that  he  went  directly 
from  the  depot  to  his  liome.  Defendant's 
counsel  claims  that  all  the  evidence  on  this 
point  in  the  case  was  that  he  did  go  up  town, 
several  credible  witnesses  so  testifying.  An 
attorney,  in  argning  the  facts  to  a  jury,  has 
the  right  to  aflarm  that  the  natural  presump- 
tions, under  the  circumstances  of  any  given 
case,  are  against  the  testimony  of  any  one  or 
several  witnesses.  He  is  not  bound  to  ad- 
mit any  fact  because  it  is  sworn  to,  and  can- 
not be  prevented  by  the  court  from  arguing, 
in  a  decent  and  orderly  way,  the  probabili- 
ties of  the  truth  or  falsity  of  any  statement 
of  any  witness  in  a  cause. 

The  defendant's  counsel  requested  the 
court  to  instruct  the  jury  that  if  they  found 
that  while  bids  were  being  taken  on  this  cow 
the  defendant,  when  asked  if  he  would  war- 
rant the  cow  to  be  with  calf,  replied  that  he 
would  warrant  nothing,  and  it  was  in  the 
presence  of  the  plaintiff,  it  would  revoke  any 
warranty  or  statement  made  prior  thereto. 
This  request  was  rightfully  refused.  Such 
a  statement,  in  order  to  revoke  the  warranty 
claimed  by  plaintiff,  must  liave  been  made 
in  his  hearing,  as  well  as  in  his  presence. 
We  think  the  court  fairly  and  fully  submit- 
ted the  question  of  warranty  to  the  jury, 
and  within  the  law  in  regard  to  the  question 
whether  the  words  used  by  the  defendant,  as 
testified  to  by  the  plaintiff,  amounted  to  a 
warranty,  or  were  a  mere  expression  of  opin- 
ion not  equal  to  a  promise  or  undertaking  of 
warranty.  The  defendant's  counsel  further 
alleges  error  in  the  refusal  of  the  court  to 
charge  the  jury  that  "the  posted  notices  of 
the  auction  sale,  and  the  terms  of  sale,  as  an- 
nounced by  the  auctioneer,  are  binding  upon 
the  plaintiff,  and  if  there  was  no  warranty 
expressed  in  said  notices,  or  announced  by 
said  auctioneer,  then  there  was  no  warranty. " 
It  is  contended  that  this  auction  was  a  pub- 
lic sale,  at  which  other  bidders  than  the 
plaintiff  were  interested,  and  that  honesty 
and  good  faith  required  that  the  terms  of 


such  sale  should  be  open,  and  that  all  the 
bidders  should  stand  on  an  equal  footing; 
that  any  special  agreement  of  warranty  made 
with  the  plaintiff,  secretly,  without  tbe 
knowledge  of  the  other  bidders,  would  be  a 
fraud  upon  them,  and  therefore  void,  and 
incapable  of  enforcement.  There  Is  no  proof 
in  tills  case  of  any  fraud  or  collusion  between 
tbe  plaintiff  and  defendant  against  the  other 
bidders  for  tbe  advantage  of  either  of  tbe 
parties  to  this  suit;  nor  is  any  bidder  at  tbe 
sale  complaining;  nor  can  it  be  shown  tliat 
any  such  bidder  was  damaged  by  the  warran- 
ty to  plaintiff.  The  only  effect  of  the  war- 
ranty, as  found  by  the  jury,  was  that  the 
plaintiff  paid  considerably  more  for  the  oow 
than  she  was  worth,  on  account  of  this  war- 
ranty. How  this  could  have  wronged  or 
damaged  any  other  bidder  is  difficult  to  be 
perceived.  The  theory  of  the  defense  in  this 
regard  would  vitiate  any  sale  at  a  farmers' 
auction,  if  the  vendor,  upon  inquiry,  stated 
before  the  auction  any  material  fact  as  to 
the  age,  condition,  or  worth  of  tbe  animal  of- 
fered for  sale,  if  such  fact  did  not  appear  in 
the  printed  terms  of  sale,  or  was  unknown 
to  any  other  bidder  at  the  sale,  even  if  no 
person  was  damaged  by  such  statement,  and 
there  was  no  fraud  or  collusion  upon  the 
part  of  the  vendor  and  the  person  or  persons 
to  whom  he  made  the  statements.  This  is 
not  the  law.  The  only  person  shown  to  have 
been  damaged  by  the  alleged  warranty  before 
the  day  of  tbe  auction  was  the  plaintiff,  and 
be  has  seen  fit  to  afllrm  the  sale,  to  keep  the 
cow,  and  sue  upon  tbe  warranty.  Surely 
the  defendant  cannot  be  permitteid  to  escape 
liability  upon  his  warranty  upon  tbe  plea 
that  such  warranty  was  a  fraud  upon  plain- 
tiff, and  therefore  the  whole  transaction  a 
void  one.  This  is  not  a  case  of  by-bidding 
at  an  auction,  which  the  law  declares  to  be 
against  public  policy,  nor  is  it  a  case  of  em- 
ploying secret  puffers  at  such  a  sale.  We 
find  no  further  error  in  the  proceedings  other 
Chan  those  heretofore  noted.  By  reason  of 
these  tbe  judgment  of  tbe  court  t>eiow  must 
be  reversed,  and  a  new  trial  granted,  with 
costs. 

Shkrwood,  0.  J.,  and  Chamfun  and 
Oamfbell,  JJ.,  concurred.  Long,  J.,  did 
not  sit. 


Kbokuk  &  N.  W.  Rt.  Co.  «.  Donnsli.  et  al. 
{Supreme  Court  of  Iowa.    May  8, 18M.) 

Isnmcnoii— Adsquatb  Rbmedt  at  Law. 

1.  In  od  quod  damnum  proceedinKS  against  a 
railroad  company,  defendant  can  make  the  defense 
that  the  right  of  way  was  acquired  and  paid  for  by 
another  company,  whose  rights  defendant  has  ac- 
quired under  foreclosure  of  a  mechanic's  lien:  that 
plaintiff's  claim  is  barred  by  limitation;  and  that 
he  is  estopi>ed  to  deny  defendant's  right  of  occu- 
pancy. Hence  it  cannot  on  any  of  these  grounds 
enjoin  the  ad  quod  danvnum  proceedings. 

i.  Though  no  objection  to  the  jurisdiction  on  the 
ground  of  an  adequate  remedv  at  law  be  raised  by 
tbe  pleadings  or  otherwise,  tals  court  wlU  on  ap- 
peal raise  the  objection  tua  sponter-^^Q  I  p 
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8.  Though  th«  decree  below  be  on  the  merita,  a 
decree  on  appeal  dismlasing  the  petition  for  a  want 
of  Jariadictlon  in  equity  will  not  bar  plaintiff's 
light  to  setup  the  same  matters  as  a  defense  to  the 
ad  quod  damnum  proceedings. 

Appeal  from  district  court.  Lee  county;  J. 
M.  Gaset,  Judge. 

Action  in  chancery  to  restrain  defendants 
from  prosecuting  an  ad  quod  damnum  pro- 
ceeding to  recover  the  value  of  certain  land 
occupied  in  the  construction  of  plaintifT's  rail- 
road. Defendants  answered  the  petition,  set- 
ting ap  matters  in  defense,  and  asking  that 
the  plaintiff's  petition  be  dismissed.  After 
a  tr.ul  upon  the  merits  a  decree  was  entered, 
in  eiTect  declaring  that  plaintiff  had  no  right, 
title,  interest,  easement,  or  right  of  way  upon 
the  land  Involved  In  the  action,  and  that  de- 
fendant Donnell  is  the  absolute  owner  there- 
of in  fee-simple,  which  is  not  subject  to  an 
easement  or  right  of  way  for  plaintiff's  rail- 
road, and  that  plaintiff's  petition  be  dismissed. 
From  this  decree  plaintiff  appeals. 

D.  P.  MUUr,  Br.,  and  P.  THmhle,  for  ap 
pellant.    Aruierson  A  Davis,  for  appellees. 

Beck,  J.  1.  The  defendant  W.  A.  Don- 
nell instituted  ad  ^uod  damnum  proceedings 
to  recover  damages  for  the  occupation  of  the 
right  of  way  by  plaintiff's  railroad  of  certain 
lands  owned  by  him.  A  jury  was  impaneled 
by  the  sheriff  to  assess  defendant's  damages 
in  the  manner  prescribed  by  the  statute. 
Thereupon  plaintiff  brought  this  action  to  en- 
join and  restrain  the  ad  quad  damnum  pro- 
ceedings, on  the  ground  that  tbey  are  wrong- 
ful anil  unauthorized  by  law,  and,  if  judg- 
ment be  had  thereon,  it  would  bea  cloud  upon 
plaintiff's  title  to  the  right  of  way,  and  it  has 
no  adequate  remedy  at  law.  Plaintiff  bases 
its  claim  to  the  right  of  way  over  defendant's 
lands,  or  the  right  to  occupy  them  forthe  pur- 
poses of  its  railroad,  upon  the  following  tacts: 
"In  1869  defendant  Donnell  and  his  wife 
united  in  a  deed  to  the  Keokuk  &  Minnesota 
Railway  Ck)nipany,  conveying  a  part  of  the 
land  in  question  in  this  suit  for  the  right  of 
way  of  a  railroad  to  be  built  by  that  com- 
pany. A  writing  opon  the  face  of  the  deed 
declares  that  it  is  not  to  be  called  for  until 
the  road  is  built  and  running  through  the 
lanil. "  All  the  right  of  this  railroad  company 
to  the  lands  was  sold  to  a  trustee  under  a 
judgment  obtained  on  a  proceeding  to  fore- 
close a  mechanic's  lien,  and  the  trustee  aft- 
erwards conveyed  the  right  of  way  to  plain- 
tiff, which  in  1880  entered  upon  the  land,  and 
with  the  knowledge  and  consent  of  defend- 
ant Donnell.  and  constructed  its  railroad.  It 
is  alleged  in  the  petition  that  plaintiff  paid 
defendant  the  damages  assessed  by  arbitra- 
tors for  the  occupation  of  this  part  of  the 
lands  by  the  railroad.  In  an  amended  peti- 
tion it  is  alleged  that,  as  plaintiff's  ad  quod 
damnum  proceeding  was  not  commenced 
within  Qve  years  after  the  lands  were  first 
occupied,  they  are  barred  by  the  statute  of 
limitations;  and  it  is  further  alleged  in  this 
pleading  that  plaintiff  caused  the  right  of  way 
v.42i}.w.no3-12 


held  by  the  other  railroad  company  to  be  con- 
demned, and  under  such  proceedings  acquired 
it.  It  is  also  alleged  that  the  enforcementof 
any  agreement  to  pay  defendant  damages  on 
account  uf  the  occupation  of  the  lands  by  the 
railway  company  is  barred  by  the  statute  of 
limitations.  Defendants,  in  an  amended 
answer,  allege  that  the  right  of  way  which 
plaintiff  claims  to  have  acquired  under  the 
other  company  was  by  it  abandoned,  and  it 
retained  no  rights  thereto.  It  is  shown  by 
defendant's  answer  that,  in  the  proceedings 
sought  to  be  enjoined  in  this  case,  defend- 
ant's damages  for  the  occupation  of  bis  lands 
by  the  railroad  were  assessed  at  the  sum  of 
$2,234,  and  plaintiff  appealed  from  such  as- 
sessment to  the  district  court.  Defendants 
also  allege  in  their  answer  that  there  is  no 
equity  in  plaintiffs  petition.  An  amended 
abstract  filed  by  appelle,  which  is  not  de- 
nied, and  must  therefore  be  taken  as  admitted, 
shows  that  the  defendants  were  not  parties 
to  the  proceeding  to  enforce  a  mechanic's 
lien,  under  which  plaintiff  claims  to  have  ac- 
quired the  right  of  way. 

2.  In  our  opinion,  plaintiff  has  a  plain, 
complete,  and  adequate  remedy  at  la  w  against 
the  threatened  assessment  of  damages,  if  it 
be  illegal  or  unauthorized  by  law  for  any  of 
the  causes  and  reasons  set  up  and  alleged  in 
its  petition.  If  defendant  conveyed  the  right 
of  way  to  the  other  railroad  company,  and 
the  plaintiff  by  the  mechanic's  lien  proceed- 
ings acquired  that  right  of  way,  which  had 
not  been  aliandoned,  but  conferred  the  right 
upon  plaintiff  to  the  occupancy  of  the  land, 
these  matters  could  have  been  pleaded  and 
established  as  a  defense  to  the  ad  quod  dam- 
num proceedings  commenced  by  defendant. 
They  present  simple  questions  of  title  to  the 
right  of  way, — plaintiff  claiming  that  it 
owns  the  right  of  way;  defendants  insisting 
that  they  have  never  parted  with  that  right. 
Issues  involving  these  facts  and  defenses,  if 
established  in  plaintiff's  favor,  would  defeat 
defendants'  ad  quod  damnum  proceeding. 
All  question  as  to  the  effect  of  the  Judgment 
in  the  mechanic's  lien  proceedings,  and  in  fact 
all  other  questions  involved  in  the  issue  as 
to  the  ownership  of  the  right  of  way,  could  be 
properly  considered  and  determined  in  the 
ad  quod  damnum  proceedings.  The  same 
remarks  may  be  made  as  to  the  questions  in- 
volving the  abandonment  of  the  right  of 
way,  the  statute  of  limitations,  and.  indeed, 
as  to  all  questions  which  pertain  to  the  own- 
ership of  the  right  of  way  or  rights  to  the 
occupancy  thereof.  See  1  High,  Inj.  (2d  £d.) 
§§  629-644;  Mills.  Em.  Dom.  g§  160,  161; 
Kailroad  Co.  v.  RaUroad  Co.,  57  Iowa,  249, 
10  X.  W.  Kep.  639. 

S.  Plaintiff  Insists  that  defendants  are 
estopped  to  deny  its  right  to  the  occupancy 
of  the  right  of  way.  But  the  doctrine  and 
rules  of  estoppel  are  not  alone  recognized  and 
enforced  in  a  case  in  chancery.  They  may 
be  pleaded  and  established  to  support  actions 
at  law  or  defenses  thereto.  If  defendant  en- 
tered into  any  contract,  received  any  sum  as 
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<lamages,  or  did  any  act  recognizing  plain- 
tiff's rigiit  to  the  occupancy  of  the  land,  tlieae 
matters  may  be  shown  in  the  ad  qttod  dam- 
num proceedings  to  defeat  him  of  recovery. 
An  action  at  law  may  be  defeated  by  showing 
that  plaintiff  has  recognized  by  his  acts  or 
admitted  by  his  declarations  that  his  own 
claim  is  not  well  founded,  or  that  defendant 
is  in  fact  the  owner  of  the  property  involved 
ill  the  suit  which  plaintiff  seeks  to  recover.. 
That  is  just  this  case.  Defendant  claims  in 
the  ad  quod  damnum  proceeding  to  recover 
the  value  of  the  land  occupied  by  the  right 
of  way.  Plaintiff  insists  that  it  is  the  o  w  ner 
of  the  right  of  way,  and  that  defendant  has 
in  law,  by  his  acts  and  declarations,  admitted 
its  ownership.  The  issues  thus  formed  may 
be. tried  at  law  in  the  ad  quod  damnum  pro- 
ceedings. Plaintiff,  therefore,  has  a  plain, 
adequate,  and  certain  remedy  in  that  action. 
If  all  the  issues  which  are  decisive  of  the 
case  are  triable  in  the  ad  quod  damnum  pro- 
ceedings, plaintiff  has  a  plain,  adequate,  and 
complete  remedy  in  the  courts  of  law,  and 
must  pursue  it,  instead  of  appealing  for  re- 
lief to  the  court  of  chancery.  The  issues  in- 
volved in  the  cause  of  action  of  plaintiff,  and 
the  defenses  thereto,  being  cognizable  at  law, 
ought  to  be  tried  according  to  the  rules  and 
practice  prevailing  in  the  law  courts.  These 
familiar  elementary  doctrines  do  not  demand 
in  their  support  the  citation  of  authorities. 

From  these  considerations  it  appears  that 
the  district  court,  sitting  in  equity,  had  no 
jurisdiction  of  this  case.  This  objection  was 
raised  by  the  allegations  of  the  answers,  to 
the  effect  that  there  was  no  equity  in  plain- 
tiff's petition.  But  in  the  absence  of  any 
pleading  raising  the  objection  based  upon  the 
want  of  jurisdiction  by  reaiion  of  the  fact 
that  there  is  a  plain,  adequate,  and  complete 
remedy  at  law,  or  the  absence  of  objection  in 
any  form  based  upon  this  fact,  this  court  will 
itself,  sua  sponte,  raise  the  objection.  Story, 
Eq.  PI.  §  481. 

The  petition  of  plaintiff  will  be  dismissed. 
But  as  the  decision  is  nut  based  upon  the 
merits  of  the  case,  and  the  rights  of  the  par- 
ties are  in  uo  way  determined  by  this  decision, 
it  will  not  affect  the  right  of  plaintiff  to  re- 
sist at  law  the  claim  of  defendants  to  com- 
pensation for  the  appropriation  of  their  lands 
for  the  uses  of  plaintiff's  railroad.  Decrees 
in  chancery  and  judgments  at  law  only  estop 
the  parties  thereto,  when  based  upon  the 
oonsi  leration  of  the  merits  of  the  case.  The 
dismissal  of  a  case  because  the  court  in  which 
it  is  pending  has  not  jurisdiction  therecrf 
cannot  defeat  recovery  upon  the  same  cause 
of  action,  when  a  suit  is  brought  in  a  forum 
possessing  jurisdiction  to  try  it.  We  will  not 
be  expected  to  cite  books  to  support  this 
elementary  doctrine.  The  decree  of  the  court 
below,  in  efTect,  cuts  off  all  right  of  the  plain- 
tiff to  resist  defendants'  claim  to  daraitges. 
It  was  probably  b:ised  upon  the  merits  of  the 
case,  which  are  nut  determined  by  us.  The 
decree  dismissing  plaintiff's  iietiiion,  which 
will  be  entered  in  this  court,  will  be  with- 


out prejudioe  to  plaintiff  to  make  defense  to 
the  ad  quod  damnum  proceedings  instituted 
by  defendants.    Affirmed. 


BiDLET  et  al.  V.  DouQHEBTT,  Ck>unty  Au- 
ditor. 
(Supreme  Court  af  Iowa.    Hay  8, 1889.) 
Taxatioh— Brroneods  Tax-Lists— IfAKDAvns. 

1.  Where  a  petition  alleges  that  the  board  of  su- 
pervisors reduced  the  assessed  value  of  realty  44 
per  cent.;  that  the  anditor.  In  disregard  of  the 
equalization,  made  up  the  tax-lists  by  plaolng  plain- 
tifts'  realty  therein  at  the  assessed.  Instead  ot  the 
decreased,  valuations ;  that  plaintiffs  demanded  of 
the  auditor  that  he  correct  tne  tax-lists  in  that  par- 
ticular; and  that  he  refused  so  to  do;  and  prays 
for  a  peremptory  mandamiua  to  compel  the  oor- 
rection, — it  fairly  appears  that  plamtiSs  have  not 
paid  their  taxes. 

2.  Plaintiffs  in  such  case  have  not  a  "plain, 
speedy,  and  adequate  remedy  in  the  ordinary 
course  of  the  law. "  Injunotion  would  not  aflora 
the  relief  demanded. 

8.  Code  Iowa,  f  832,  authorizing  equaUzation  by 
the  county  board,  provides  that  it  shall  be  sub- 
stantially as  the  state  board  equalize  assessments 
among  the  several  counties.  Section  836  provides 
that "  the  oountv  auditor  shall  add  to  or  deduct  from 
the  valuation  oi  each  parcel  of  real  property  in  hia 
county  the  required  percentage. "  Section  sST  pro- 
vides that  in  transcribing  the  assessments  hestiall 
enter  the  "number  of  town  lots  and  value. "  Heltl, 
that  the  duty  of  the  auditor  to  make  up  his  tax- 
lists  in  accoraanoe  with  the  equalized  valuation  Is 
Imperative,  and  can  be  enforced  by  maTidamMS. 

Appeal  from  district  court,  Emmet  county; 
Lot  Thomas,  Judge. 

Action  of  mandamut  to  compel  defendant 
to  make  certain  corrections  in  the  tax-list. 
Demurrer  to  the  petition.  Demurrer  sus- 
tained, and  plaintiffs  appeal. 

Sop«r  &  Allen,  for  appellants.  /.  0.  Ift/- 
erly,  for  appellee. 

GiYEN,  C.  J.  1.  The  petition  shows  that 
the  defendant  is  auditor  of  Emmet  county, 
and  that  the  plaintifb  each  own  severally 
certain  real  estate  in  the  incorporated  town 
of  Estherville  in  said  county;  that  said  real 
estate  was  regularly  assessed  for  the  year 
1887,  and  that  at  their  general  meeting  the 
board  of  supervisors,  in  equalizing  the  assess- 
ments of  said  county,  duly  directed  that  the 
assessed  values  of  realty  within  said  town  be 
decreased  44  per  cent. ;  that  the  defendant, 
disregarding  said  equalization,  made  up  the 
tax-lists  for  1887  by  placing  said  property 
therein  at  the  valuation  plac»i  by  the  assess- 
or, instead  of  said  decreased  valuation ;  that 
August  1,  1888,  the  plaintiffs  demanded  in 
writing  of  the  defendant  that  he  correct 
said  tax-list  by  reducing  the  valuation  of 
their  said  real  estate  44  per  cent.,  which  he 
refused  to  do,  wherefore  they  ask  a  peremp- 
tory writ  of  mandamus  commanding  the  de- 
fendant to  make  said  correction.  The  de- 
fendant demurs  on  the  grounds  that  it  ap- 
pears by  the  petition  that  the  plaintifla  have 
a  plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law,  and  that  the  act 
sought  to  be  enforced  is  discretionary  with 
the  defendant.  It  is  clai  med  that  the  petition 
fails  to  show  that  the  taxes  have  not  been 
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fully  paid,  and  that,  unless  this  appear,  the 
plaintiffs'  remedy  is  by  suit  to  recover  for 
taxes  illegally  or  erroneously  assessed  and  col- 
lected. The  action  la  not  to  recover  a  money 
judgment,  but  to  compel  a  correction  of  the 
tax-list.  Reading  the  petition  in  the  light  of 
the  wrong  complained  of,  and  tlie  relief  asked, 
we  think  it  fairly  appears  that  the  taxes  have 
not  been  paid.  It  is  claimed  that  if  the  taxes 
have  not  been  paid  the  plaintiffs  have  an  am- 
ple remedy  by  injunction.  Injunction  would 
not  afford  the  relief  demanded,  to-wit,  the 
correction  of  the  tax-list.  The  plaintiffs 
liave  not  a  "plain,  speedy,  and  adequate  rem- 
edy in  the  ordinary  course  of  the  law,"  for 
the  correction  of  the  tax-list. 

2.  Section  832,  Code,  authorizing  equaliza- 
tion by  tlie  county  board,  provides  that  it 
shall  be  "substimtially  as  tlie  state  board 
equalize  assessments  among  the  several  ooiin> 
ties  of  the  state."  Section  836  provides: 
"Tbe  county  auditor  shall  add  to  or  deduct 
from  tlie  valuation  of  each  parcel  of  real 
property  in  bis  county  the  required  percent- 
age;" and  section  837,  that  in  transcribing 
the  assessments  he  shall  enter  the  "number 
of  town  lots  and  value."  Taking  these  pro- 
visions together,  it  is  clear  that  it  is  the  duty 
or  the  anditor  to  enter  in  the  tax-list  the  val- 
uation upon  which  the  tax  is  estimated  and 
collected.  This  is  the  imperative  dut^  about 
which  the  auditor  has  no  discretion,  and  if 
he  has  erroneously  entered  the  wrong  valua- 
tion, the  authority  to  correct  it  is  given  him 
in  sei-lion  841  of  the  Code.  The  district 
court  erred  in  sustaining  the  demurrer,  and 
the  ruling  is  reversed,  and  the  case  re- 
manded. 


MoMahon  v.  Tbayklebs'  Ins.  Co. 

{Supreme  Court  of  Iowa.    May  8, 1880.) 

AcciDB!(T  laauxAKOX— FoaniTuaa — Canchxa- 
noH. 
1.  PlaintllTB  hashand  was  the  employ^  of  a  rail- 
road company,  and  took  from  defendant  an  acci- 
dent inanranoe  policy,  payable  to  plaintiff,  provid- 
ing for  the  payment  oi  toe  premium  by  an  order 
on  the  company.  The  order  directed  the  payment 
of  Ave  dollars  oat  of  eaoh  month's  salary  for  Ave 
montha,  and  from  it  and  the  express  provisions  of 
the  policy  It  appeared  that  eoob  sum  of  Ave  dollars 
was  to  pay  for  inanranoe  for  a  given  number  of 
months,  the  whole  being  for  one  year;  bat  it  was 
aUpnlated  that  each  payment  was  to  be  applied  only 
to  the  corresponding  insurance  period,  and  that  all 
claima  for  injnries  snstalned  during  any  period 
for  which  the  nremium  had  not  aotnally  been  raid 
nhonld  be  forfeited  to  the  defendant  company.  The 
order  was  forwarded  to  the  railroad  company, 
and,  thongh  not  aooepted,  was  retained  as  a 
voucher.  The  first  payment  was  made,  but  the 
aeoond  waa  not,  and  the  insured  drew  his  whole 
earnings  for  that  month,  and  the  payment  for  the 
second  period  was  never  made.  The  Insured,  dur- 
ing that  period,  wrote  to  defendant  to  cancel  the 
poucy,  as  he  did  not  wish  to  keep  It.  No  further 
attempt  was  made  to  collect  the  premium,  though 
the  policy  was  never  canceled,  and  later  on,  in 
that  period,  the  insured  was  killed.  Borne  wages 
were  due  him  at  his  death  from  the  company  for 
the  month  following  the  one  out  of  the  salary  for 
which  he  had  dtre<^ed  the  second  payment  made, 
but  plaintiff  collected  them.  Held,  that  deceased 
waa  not  insured  for  the  period  in  which  he  was 
killed,  as  the  order  to  the  railroad  company  did 


not,  nnder  the  droumstanoes,  amount  to  a  pay- 
ment of  the  premium. 

2.  The  insured  having  directed  the  cancellation 
of  the  policy,  and  drawn  the  wages  intended  to  t>e 
applied  in  payment  of  the  premium  therefor,  knew 
the  railroad  company  had  not  paid  it,  and  notice 
to  him  of  Its  failure  to  do  so  was  not  required. 

8.  Nor  would  the  failure  to  cancel  the  policy  and 
return  the  order  effect  a  waiver  of  defendant's 
right  to  insist  on  the  forfeiture  of  the  policy,  as 
by  its  terms  it  was  only  to  be  in  force  during  the 
periods  for  which  the  premiums  should  be  paid, 
and  the  deceased  had  the  right  to  pay  for  later  pe- 
riods, and  thus  put  it  in  foroe  again. 

Appeal  from  district  court,  Des  Moines 
county;  Charles  H.  Phelps,  Judge. 

Action  to  recover  an  amount  alleged  to  be 
due  on  a  policy  of  insurance  issued  by  de- 
fendant. There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  plaintiff.  The  do- 
fendunt  appeals. 

Potoer  tt  Huston,  for  appellant.  Dodged 
Dodge  and  A.  H.  Stutsman,  for  appellee. 

ROTHROCK,  J.  On  the  21st  day  of  April, 
1887,  the  defendant  issued  the  policy  in  suit. 
The  portions  of  that  policy  important  for 
consideration  on  this  appeal  are  as  follows: 
"The  Travelers'  Insurance  Company  of  Hart- 
ford, Conn.,  in  consideration  of  the  warran- 
ties in  the  application  for  this  policy,  and  of 
an  order  (for  moneys  therein  specified)  on 
Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany, does  hereby  insure  (subject  to  condi- 
tions on  back  hereof,  not  waivable  by  agents) 
John  McMahon,  stone-mason,  for  the  period 
or  periods  specifled  below,  beginning  at  noon 
of  the  day  this  policy  is  dated,  *  ♦  ♦ 
against  loss  by  travel,  •  •  ♦  resulting 
from  bodily  injuries  effected  during  the  term 
of  this  insurance,  through  external,  violent, 
and  accidental  means,  which  shall,  independ- 
ent of  all  other  causes,  immediately  or  wholly 
disable  liim  from  transacting  any  and  every 
kind  of  business  pertaining  to  the  occupa- 
tion under  which  he  is  insured;  or,  if  death 
shall  result  fA>m  such  injuries  alone,  within 
ninety  days  will  pay  two  thousand  dollars  to 
Maggie  McMahon,  wife.  Express  Agree- 
ment. The  payments  specifled  in  the  order 
are  premiums  for  consecutive  periods  of  two, 
two,  three,  and  five  months,  and  each  shall 
apply  only  to  its  corresponding  insurance  pe- 
riod. All  claims  for  injuries  effected  during 
any  period  for  which  its  respective  premium 
has  not  l)een  actually  paid  shall  \»  forfeited 
to  the  company.  •  *  *"  The  order  re- 
ferred to  in  the  policy  was  delivered  to  the 
defendant,  and  is  as  follows:  "April  21st. 
1887.  Chicago,  Burlington  &,  Quinsy  liail- 
road  Company,  pay  to  the  Travelers'  Insur- 
ance Company  of  Hartford,  Connecticut,  or 
its  authorized  agent,  the  following  suras  out 
of  my  wages  for  the  months  specified:  (1) 
Five  doUars  for  May,  1887;  (2)  five  dollars 
for  June,  1887;  (3)  five  dollars  for  July,  1887; 
(4)  five  dollars  for  August,  1887.  These 
Slims  are  premiums  nu  an  accident  policy, 
issued  to  me  by  the  said  company,  bear- 
ing the  same  date  and  number  as  this  or- 
der. If  the  agreements  and  conditions  of 
said  policy  are  complied  witli,  the  first  n»S' 
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ment  makes  said  policy  good  for  two  months, 
the  second  for  four  montlis,  tlie  third  for 
•even  months,  and  the  fourth  for  twelve 
months  respectively,  from  said  date.  [Sig- 
nature] John  McMahon.  " 

The  order  was  sent  to  the  railroad  com- 
pany on  the  21st  day  of  May,  1887,  with  a 
statement  called  a  deduction  list,  showing 
the  amount  owing  by  McMahon  from  bis 
wages  for  May,  and  also  the  sums  due  from 
other  eiuployi's  of  the  company  to  defendant. 
The  first  payment  of  five  dollars  was  re- 
ceived by  defendant  from  the  railroad  com- 
pany on  the  11th  day  of  June,  1887.  The 
order  was  never  formally  accepted  by  the 
last-named  company,  but  was  retained  by  it 
as  a  voucher.  On  or  before  June  21, 1887. 
defendant  sent  to  the  railroad  company  a  de- 
duction list  for  that  month  which  showed 
the  sum  of  five  dollars  to  be  due  from  the 
wages  of  McMahon.  This  was  returned  to 
defendant,  with  the  statement  that  McMahon 
was  not  employed  by  the  railroad  company. 
Ko  further  attempt  was  made  by  defendant 
to  collect  the  sum  due  from  McMahon,  and 
nothing  but  the  first  payment  of  five  dollars 
was  ever  made  on  the  order  or  for  the  policy. 
The  policy  was  not  canceled  by  defendant, 
nor  was  the  order  returned  to  McMahon.  It 
appears  that  McMahon  was  in  fact  em- 
ployed by  the  railroad  company  during  the 
month  of  June,  although  on  a  different  di- 
vision from  that  on  which  he  was  at  work 
prior  to  May  23d.  He  drew  all  of  his  earn- 
ings for  the  month  of  June.  On  the  29th 
day  of  that  month  McMahon  wrote  to  the 
general  agent  of  defendant,  as  follows:  "I 
have  left  John  Smith's  gang.  You  will 
please  cancel  my  accident  policy,  as  I  don't 
care  to  keep  it  any  longer." 

On  the  18th  day  of  July  following  he  was 
run  over  by  the  cars  of  a  railway  train,  and 
died  within  a  few  minutes  from  the  injuries 
received.  After  his  death,  the  plaintiff  drew 
from  the  railroad  company  all  wages  due 
him.  It  is  claimed  by  plaintiff  that  the  policy 
was  in  force  at  the  dnte  of  McMahon's  death, 
and  that  defendant  is  liable  therefor  to  the 
amount  of  the  policy.  Defendant  denies  lia- 
bility, and  insists  that  the  policy  was  not  in 
force  by  reason  of  non-payment  of  the  second 
installment  due  by  the  terms  of  the  order.  It 
Also  contends  that  certiiin  conditions  of  the 
policy  were  violated  by  deceased,  and  that  in 
consequence  of  such  violations  he  lost  his  life. 

1.  It  is  conceded  that  the  policy  in  suit 
was  In  force  from  the  21st  day  of  April  to 
the  21st  day  of  June,  1887,  that  being  the 
first  of  the  four  consecutive  periods  provided 
for  in  the  policy.  There  is  little  or  no  con- 
troversy as  to  the  facts  material  on  this  ap- 
peal, but  the  parties  do  not  agree  as  to  the 
effect  which  should  be  given  them.  It  is  in- 
sisted by  appellee  that  the  order  which  formed 
8  part  of  the  consideration  of  the  policy  was, 
In  effect,  both  an  order  and  an  assignment  of 
parts  of  the  wages  of  McMahon;  that  there 
was  an  implied  undertaking  on  his  part  to 
earn  wages  in  the  service  of  the  railroad  com- 


pany to  meet  the  payments  whpn  due,  and 
that  be  performed  his  obligation  fully,  and 
made  complete  payment  when  he  earned  the 
required  amount  of  money.  But  the  appel- 
lant contends  that  the  policy  contains,  in  ef- 
fect, four  contracts  of  insurance,  correspond- 
ing to  the  number  of  payments  provided  fur 
in  the  order,  and  that  actual  payment  of 
money  was  required  before  the  contract  on 
which  it  was  applied  would  become  effectual. 
It  is  evident  to  us  that  the  claims  of  appellee 
cannot  be  maintained.  The  policy  expressly 
provides  that  the  payments  specified  in  the 
order  are  premiums  for  the  four  consecutive 
periods  named ;  that  each  payment  should  ap- 
ply only  to  its  corresponding  insurance  pe- 
riod; andthafall  claims  for  injuries  effected 
during  any  period  for  which  its  respective 
premium  has  not  been  actually  paid  shall  be 
forfeited  to  the  company."  This  clearly  pro- 
vides that  there  shall  be  no  recovery  on  the 
policy  for  Injuries  which  are  received  during 
any  insurance  period  for  which  the  premium 
had  not  been  "actually  paid."  The  earning 
of  the  money  would  be  of  no  value  to  defend- 
ant, unless  the  money  in  some  manner  inured 
to  its  benefit.  But  in  this  case,  by  the  terms 
of  the  order,  the  money  for  the  second  insur- 
ance period  could  l)e  paid  by  the  railroad  com- 
pany from  the  June  earnings  alone.  The 
railroad  company  never  obligated  itself  to 
make  that  payment.  It  not  only  did  not  make 
it,  but  made  it  impossible  to  do  so  by  paying 
all  the  June  earnings  to  McMahon.  The  al- 
leged accident  upon  which  this  action  is 
founded  occurred  during  the  second  insur- 
ance period  provided  for  by  the  policy,  and 
under  the  undisputed  facts  of  the  case  there 
can  be  no  recovery  therefor,  unless  defend- 
ant has  failed  to  discharge  some  duty  in- 
cumlH>nt  upon  it,  or  has  waived  its  defense. 
Our  attention  has  been  called  to  the  case  of 
Lyon  V.  Insurance  Co.,  55  Mich.  141,  20  N. 
W.  Eep.  829,  as  announcing  a  different  con- 
clusion from  similar  facts.  The  decision  in 
that  case  seems  to  be  based  in  part  upon  facts 
not  fully  disclosed  by  the  record,  and  espe- 
cially upon  an  assignment  of  the  wages  "in 
writing,  and  Independent  of  the  order  given 
on  the  railway  company  for  the  amount." 
Hence  it  does  not  appear  that  the  decision  is 
necessarily  in  conflict  with  our  conclusion  in 
this  case.  McMahon  himself  treated  the 
policy  as  at  an  end.  Defendant  made  no  at- 
tempt to  collect  premiums  after  it  received 
McMahon's  letter  of  June  29tb.  It  is  said 
that  at  the  time  of  his  death  the  railroad  com- 
pany owed  him  an  amount  more  than  suffi- 
cient to  make  the  payment  for  the  second  in- 
surance period.  Thatistrue;  buttheamount 
then  due  was  for  wages  earned  in  July,  and 
by  the  terms  of  the  order  could  have  been 
used  only  for  the  third  payment.  Moreover, 
it  wuB  collected  by  plaintiff,  and  retained  by 
her.  She  demands,  in  effect,  that  moneycol- 
lected  and  appropriated  by  McMahon  and  her- 
self be  treated  as  constructively  paid  to  de- 
fendant for  the  purpose  of  giving  life  to  the 
policy  which  McMahon  had  treated  as  ter- 
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minated.  We  know  of  no  rule  of  law  whlob 
would  sanction  so  inequitable  a  proceeding. 
Itene  V.  Insurance  Co.,  4  8.  W.  Kep.  IHI, 

2.  It  is  said  that  it  was  the  duty  of  de- 
fendant to  notify  McMnhon  of  the  failure  of 
the  railroad  company  to  make  the  second  pay- 
ment. It  is  not  sliown  when  defendant 
learned  of  that  failure,  but  it  appears  that 
^cMahon  drew  all  his  wages  for  the  month 
of  June  at  the  time  tlie  railroad  company 
usually  paid  such  wages.  He  therefore  had 
actual  notice  that  the  second  payment  was 
not  made,  and  could  not  have  been  prejudiced 
by  the  failure  of  defendant  to  give  him  no- 
tice of  the  fact.  It  further  appeal's  that  he 
had  directed  tlie  cancellation  of  the  policy  less 
than  Ihree  weeks  before,  and  bis  acceptance 
of  all  his  earnin>!S  for  June  was  evidence  that 
be  intended  to  terminate  it,  and  considered  it 
of  no  further  force. 

8.  Appellee  insists  that,  If  defendant  might 
at  any  time  have  claimed  a  forfeiture,  the 
right  to  do  so  was  waived  by  its  failure  to 
cancel  the  policy,  and  by  its  failure  to  return 
the  order.  Neither  .of  these  things  was  re- 
quired of  defendant  in  order  to  preserve  its 
right  to  insist  that  it  is  not  liable  in  this  ac- 
tion. The  policy  provides  that  it  may  be  in 
force  during  some  of  tlie  insurance  perioils, 
and  not  during  others.  Had  McMabon  lived, 
and  had  his  cancellation  been  waived,  and 
had  tlie  thin]  payment  been  made,  the  policy 
would  have  been  in  force  during  the  third 
period,  without  regard  to  its  condition  during 
the  second. 

4.  Violations  of  conditions  of  the  policy  in 
regard  to  intoxication,  violating  law,  and  the 
rules  of  a  corporation  operating  the  road  on 
whicli  McMabon  met  his  death,  and  volun- 
tjiry  exposure  to  unnecessary  danger,  are  dis- 
cussed by  counsel;  but,  since  the  conclusion 
we  have  reached  seems  to  rest  upon  undis- 
puted facts,  and  to  be  decisive  of  the  case  on 
its  merits,  we  find  it  unnecessary  to  deter- 
mine the  other  questions  presented.  Be- 
▼ersed. 


State  o.  Piebce. 
(Supreme  Court  of  Iowa.    May  9, 1889.) 
Embezzlement — l!n>icTMSNT — Ddpucitt. 

1.  An  indictment  charging  In  a  single  count  that 
defendant  did  between  certain  dates  embezzle  two 
pianos  and  seven  organs,  all  being  the  property  of 
K.,  and  being  a  portion  of  a  stock  of  such  instru- 
ments intrusted  to  liiin  for  sale,  is  not  bad  for  du- 
plicitv. 

3.  Where  the  evidence  tends  to  show  that  de- 
fendant concealed  the  facts  as  to  the  disposition 
made  bj  him  of  some  of  the  property  intrusted  to 
him  as  agent  for  sale  on  certain  prescribed  terms, 
and  that  be  rendered  a  false  account  of  his  agency 
in  regard  to  it,  and  that  a  demand  was  made  on 
him  for  the  property  in  question,  which  he  failed 
to  comply  with,  a  oonvlction  for  embcnzlement  is 
warranted. 

8.  After  the  jury  were  sworn,  and  the  state's  at- 
torney had  begun  his  opening  remarks,  It  was  dis- 
covered that  defendant  hod  not  been  arraigned, 
wlierenpoD  the  court  ordered  him  to  be  arraigned, 
which  was  done  against  his  objection.  He  then 
asked  time  to  plead,  which  was  granted,  and  the 
jury  was  discharged,  and  on  the  next  day  he  plead- 
ed not  guilty  and  former  jeopardy.    Held,  that  his 


objection  to  being  arraigned  cannot  be  urged  by 
bim  as  in  effect  a  waiver  of  his  right  of  arraign- 
ment, which  the  court  erred  in  not  respecting. 

4.  The  plea  of  former  jeopardy,  based  on  the 
proceedings  of  the  first  day,  was  clearly  bad. 

Appeal  from  district  court,  Boone  county; 
D.  1).  Miracle,  Judge. 

The  defendant  was  convicted  of  the  crime 
of  larceny  committed  by  the  embezzlement 
of  property  of  tlie  value  of  $106.50.  From 
the  judgment  of  the  court  requiring  him  to 
be  Imprisoned  in  the  penitentiary  at  Ft. 
Madison  at  hard  labor  for  the  term  of  one 
year  he  appeals. 

A.  H.  Denman,  tor  appellant.  A.  J. 
Baker,  Atty.  Gan.,  for  the  State. 

BoBiNBON,  J.  The  portions  of  the  indict- 
ment under  which  defendant  was  convicted, 
which  we  need  to  consider,  are  as  follows: 
"The  grand  jury  of  the  county  of  Boone,  in 
the  name  and  by  the  authority  of  the  state  of 
Iowa,  accuse  Pbilo  Pierce  of  the  crime  of 
larceny,  committed  as  follows:  •  That  said 
Philo  Herce  did,  in  said  county  of  Boone  and 
state  of  Iowa,  between  the  21st  day  of  August, 
A.  D.  1886,  and  the  1st  day  of  December, 
1886,  and  at  various  days  between  said  dates, 
being  then  and  there  the  agent  of  theW.  W 
Kimball  Company,  an  incorporate  company 
and  over  the  age  of  sixteen  years,  then  and 
there,  by  virtue  of  his  said  employment,  have, 
receive,  and  take  into  his  possession  certain 
property,  to-wit:'  [Here  is  given  a  specific 
description  of  each  of  two  pianos  and  seven 
organs,  including  the  separate  value  of  each ;] 
■all  being  the  property  of  the  said  W.  W. 
Kimball  Company;  and  that  the  said  Philo 
Fierce  did  then  and  there  unlawfully,  fe- 
loniously, and  fraudently  embezzle  and  con- 
vert to  his  own  use,  without  the  consent  of  the 
said  W.  W.  Kimball  Company,  his  employer, 
the  aforesaid  property,  by  which  the  said 
Philo  Pierce  is  deemed  to  have  committed 
the  crime  of  larceny.  *  *  ••  "  On  the  13th 
day  of  April,  1887,  the  cause  coming  on  for 
trial,  the  state  appeared  by  attorneys,  and  the 
defendant  appeared  pnrsonally  and  by  attor- 
neys. A  jury  was  called,  impaneled,  and 
sworn,  tlie  indictment  was  read,  and  the  open- 
ing statements  were  made  for  the  state,  when 
counsel  for  defendant  suggested  tiiat  there  had 
been  no  arraignment  nor  plea  entered.  The 
court  found  that  such  was  the  case,  and  or- 
dered the  defendant  arraigned,  which  was 
done  against  his  objection.  He  askeil  time  to 
plead,  and  was  given  one  day  for  that  purpose, 
and  the  jury  was  discharged,  to  wliichdefeml- 
ant  exi  epted.  On  the  next  day  the  defendant 
entered  a  written  plea  o(  not  guilty,  and  also 
pleaded  that  he  had  been  once  in  jeopardy  by 
reason  of  the  proceedings  of  the  day  before, 
which  were  stated.  A  demurrer  to  tbeseoond 
plea  was  sustained. 

1.  It  is  insisted  by  appellant  that  the  in- 
dictment is  bad  for  duplicity  in  that  it 
charges  the  embezzlement  of  distinct  chattels, 
separately  descrilied,  and  designed  to  be  dealt 
with  se|>arately.  The  instruments  in  con- 
troversy seem  to  liave  been  treated  as  part  of 
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a  stock  belonging  to  the  W.  W.  Kimball 
Company,  in  tbe  hands  of  defendant  for  sale. 
A  separate  account  with  each  instrument 
was  not  Icept,  but  ali  were  included  in  one 
account.  The  contract  between  defendant 
and  the  company  was  one  of  agency.  Tbe 
Instruments  were  to  remain  the  property  of 
the  company  until  they  were  sold,  and  they 
were  to  be  sold  only  according  to  specified 
terms.  In  case  of  lime  contracts  of  sale  the 
blank  forms  of  the  company  were  to  be  used. 
Cash  and  contracts  taken  were  to  be  prompt- 
ly remitted  to  the  company.  All  instru- 
ments  remaining  in  tbe  bands  of  defendant 
longer  than  30  days  were  to  tte  subject  to  the 
order  of  the  company.  Defendant  was  re- 
quired to  account  to  the  company  for  tbe  in- 
voice prices  of  the  goods.  Either  party  had 
the  right  to  terminate  the  agency  at  any  time, 
and  the  stock  was  to  be  subject  to  the  order 
of  the  company.  It  has  been  held  that  in 
cases  of  larceny  and  similar  offenses  the  tak- 
ing of  several  articles  may  be  charged  in  a 
single  count.  Whart.  Crim.  PI.  8§  252.  470. 
See,  also,  State  v.  Newton,  42  Vt.  537; 
Sprouse  y.  Com.,  81  Ya.  374.  and  case  cited ; 
Keg.  V.  Winnall.  5  Cox,  Crira.  Cas.  326;  1 
AVhart.  Crim.  Law,  §§  931.  1042.  The  in- 
dictment does  not  allege  different  conver- 
sions of  property.  Tbe  language  used  is  not 
as  clearand  direct  as  it  might  have  been,  but 
we  think  t)ie  meaning  is  evident.  It  charges 
tlint  the  wrongful  conversion  occurred  "then 
and  there,"  referring  to  the  time  fixed  in  the 
indictment,  to- wit,  the  time  between  the  21st 
day  of  August  and  the  Ist  day  of  December. 
1886.  The  words,  "and  at  various  days  be- 
tween said  dates,"  add  nothing  to  the  indict- 
ment, and  are  mere  surplusage. 

2.  It  is  claimed  that  the  court  erred  in  or- 
dering tbe  arraignment  of  defendant.  His 
counsel  argues  that  it  was  the  privilege  of 
defendant  to  waive  arraignment,  and  that 
when  he  objected  to  its  being  done  he  in  ef- 
fect did  waive  it;  that  it  was  his  right  to 
have  a  speedy  tri^,  and  that  the  trial  should 
have  proceeded.  If  defendant  really  desired 
to  waive  arraignment,  and  to  proceed  to  trial 
to  the  jury  first  impaneled,  be  should  have 
made  his  desire  known.  He  not  only  failed 
to  do  that,  but  asked  and  was  given  time  to 
plead.  His  special  plea  was  based  on  the 
theory  that  be  bad  been  once  in  jeopardy,  and 
could  not  be  put  on  trial  again  for  the  same 
otTense.  That  the  theory  is  not  well  founded 
was  determined  instate  v.  Falconer,  7UIowa, 
418,  30  X.  W.  Rep.  655,  and  State  v.  Parker, 
66  Iowa,  586,  24  K.  W.  Kep.  225;  and  it 
seems  to  have  l>een  abandoned  by  defendant. 
We  think  the  claim  now  made  is  without 
merit. 

3.  It  is  insisted  that  the  verdict  was  not 
sustained  by  the  evidence.  There  was  some 
conflict  in  the  evidence  as  to  some  of  the  in- 
struments, but  we  are  of  the  opinion  that  the 
jury  were  authorized  to  find  that  defendant 
was  the  agent  of  the  W.  W.  Kimball  Com- 
pany; that  be  received  its  property  as  such 


agent;  and  that  he  converted  its  property  to 
his  own  use,  with  a  fraudulent  intent.  Tiiere 
ia  no  room  for  controversy  as  to  any  of  these 
facts  excepting  the  one  last  named.  Defend- 
ant denies  that  any  demand  for  the  property 
in  controversy  was  made*  upon  him,  and 
claims  to  have  sold  or  otherwise  disposed  uf 
and  accounted  for  all  of  it  according  to  tbe 
terms  of  his  contract.  But  it  is  scarcely  de- 
nied, and  is  clearly  proven,  that  the  company 
is  entitled  either  to  property  of  considerable 
value,  or  to  its  equivalent  in  money,  for 
which  defendant  was  required  to  account. 
Evidence  was  given  which  tended  to  show 
that  defendant  concealed  tbe  facts  as  to  the 
disposition  made  of  some  of  the  property,  and 
that  he  rendered  a  false  account  of  his  agency 
in  regard  to  it.  At  least  two  witnesses  tes- 
tify to  a  demand  for  the  property  in  contro- 
versy, made  on  the  part  of  the  company.  It 
is  not  shown  that  defendant  complied  with 
tbe  demand,  but  it  appears  that  be  failed  to 
do  so.  It  was  tbe  province  of  tbe  jury  to 
weigh  and  determine  the  effect  of  the  evi- 
dence. We  are  of  the  opinion  that  the  evi- 
dence sustains  the  verdict. 

4.  Other  questions  are  discussed  by  coun- 
sel, but  some  of  them  fall  within  decisions  of 
this  court  heretofore  rendered,  and  others 
are  of  no  general  interest.  We  have  exam- 
ined the  record  with  care,  but  find  no  error 
prejudicial  to  defendant.  Tbe  judgment  of 
the  district  court  is  affirmed. 


Statk  v.  KunuER  et  al. 

{Supreme  Court  of  Iovm.    Hay  9,  1889l) 

Crimixai.  tuLW— Appeal. 

Where  a  reversal  of  a  criminal  conviction  is 

asked  on  grounds  requlrine  an  examination  ot  tbe 

evidence,  and  appellant's  abstract  is  denied  by  the 

attorney  general,  beosose  the  evidence  was  not 

made  a  pitft  of  the  record  by  a  bill  of  exceptions, 

and  was  not  oertifled  to  in  any  manner,  which  is 

not  controverted  by  appellant,  the  judgment  wilt 

be  aflirmed. 

Appeal  from  district  court,  Polk  county, 
JosiAH  Given,  Judge. 

The  defendants  were  indicted,  tried,  and 
convicted  u]>on  a  charge  of  keeping  a  liquor 
nuisance,  and  they  appeal. 

Shithrie  <£■  Maley,  for  appellants.  A.  J. 
Baker,  Atty.  6en..  for  the  State. 

RoTHROCK,  J.  The  defendants  demand  a 
reversal  of  the  cause  upon  groumls  which 
cannot  be  considered  without  an  abstract  of 
the  evidence  in  the  case,  or  at  least  without 
some  showing  of  what  the  evidence  tended 
to  prove.  The  attorney  general  Bled  no  ar^ 
gnment  in  this  court.  Ue  filed  a  paper  in 
denial  of  appellants'  abstract  of  the  evidence, 
upon  the  grounds  that  there  is  no  bill  of  ex- 
ceptions making  the  evidence  of  record,  and 
that  the  evidence  is  not  certified  to  in  any 
manner.  This  is  not  denied  by  appellants, 
and  it  must  be  accepted  as  true.  The  judg- 
ment of  tbe  district  court  will  be  affirmed. 
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FiNKE  t.  Zeioelmiixer  et  al. 
{Supreme  Court  of  Iowa.    May  9, 1889.) 

H 10  a  WATS — Est  ABLISHM  BXT — ApPB  AL. 

The  provision  of  Code  Iowa,  {  959,  relating  to 
apDoals  from  the  decision  of  the  supervisors  in 
irooeedings  to  establish  highways,  that  "if  the 
ughway  has  been  established  on  condition  that  the 
letilioners  therefor  pay  the  damages,  such  notice 
of  appeal]  shall  be  served  on  the  four  persons 
:  Irst  named  in  the  petition  for  the  highway, "  etc., 
is  mandatory.  Service  on  a  less  number  will  not 
give  the  court  jurisdiction,  nor  will  service  on  a 
pei-son  who  has  the  greatest  interest  in  the  estab- 
lishment of  the  highway,  and  who  has  deposited 
the  amount  allow^  the  land^owner. 

Appeal  from  district  court,  Des  Moines 
county;  Charles  II.  Phelps,  Juili;e. 

Proceeding  for  the  establisltment  of  a  high- 
way. There  was  an  api>eal  to  tlie  district 
court  from  the  allowance  of  damage.  The 
district  court  dismissed  the  appeal,  and  gave 
judgment  for  the  defendant.  The  plaintiil 
brings  this  appeal. 

Antrobug  i  Mc Arthur,  for  appellant.  Seer- 
ley  4k  Clark,  for  appellees. 

Granger,  J.  On  September  14,  1887,  the 
board  of  supervisors  of  Des  Moines  county 
established  a  highway  upon  condition  that 
the  petitioners  should  pay  to  the  plaintiff 
damages  to  the  amount  of  $175.  From  this 
allowance  of  damages  the  plaintiff  attempt- 
ed an  appeal  to  the  district  court,  and  the 
sufficiency  of  that  appeal  is  the  question  he- 
fore  us.  The  first  four  names  on  tlie  peti- 
tion are  L.  Zeigehuiller,  J.  Landeck,  H. 
Scheib,  and  F.  Schnittger.  There  was  an  ac- 
ceptance of  service  of  a  notice  of  appeal  by 
the  auditor  of  the  county,  September  16, 1887, 
and  on  the  next  day  a  notice  was  served  on 
Henry  Wehage  and  Henry  Scheib,  and  on 
October  7,  1887,  a  notice  was  served  on 
L.  Zeigelmiller.  In  the  district  court  the  de- 
fendants moved  to  dismiss  theappeal,  for  the 
reason  that  no  notice  had  been  served  as  re- 
quired by  law,  and  the  court  was  without  Ju- 
risdiction; which  motion  was  sustained,  and 
this  ruling  presents  the  only  question  for  us. 
Code,  §  959,  provides  that  "any  applicant  for 
damages  claimed  to  be  caused  by  the  estab- 
lishment of  any  highway  may  appeal  from 
the  final  decision  of  the  board  of  supervisors 
to  the  circuit  court  of  the  county  in  which 
the  land  lies,  but  notice  of  such  appeal  must 
Ije  served  on  the  county  auditor  within  twen- 
ty days  after  the  decision  is  made.  If  the 
higliway  has  tieen  established  on  condition 
th:it  the  petitioners  therefor  pay  the  damages, 
such  notice  shall  be  served  on  the  four  per- 
sons first  named  in  the  petition  for  the  high- 
way, if  there  are  that  mimy  who  reside  in 
the  county."  It  will  be  observed  that  there 
was  not  a  compliance  with  this  section  as  to 
a  service  on  the  "four  persons  first  named 
in  the  petition."  Of  this  fact  there  is  no  dis- 
pute in  argument,  and  appellant's  contention 
is  that  the  statute  is  directory  in  respect  to 
this  service  on  the  four  persons  named,  and 
that  a  service  upon  a  less  number  answers 
the  requirements  of  the  law.  Proceedings  of 
this  character  to  an  unusual  degree  affect  and 


Interest  the  general  public,  which  is  prob- 
ably one  reason  for  the  statutory  require- 
ment. But,  in  the  absence  of  doubtful  in- 
terpretation on  questions  of  jurisdictional 
importance,  it  is  not  necessary  for  us  to  lit* 
quire  after  the  reasons  for  the  enactment. 
Tiie  legislative  intent  is  clearly  expressed, 
and  it  goes  directly  to  the  jurisdiction  of  tlie 
court,  /to  lex  tcripta  eat  is  of  absolute  sig- 
nificance in  this  respect. 

It  will  be  observed  that  one  H.  AVeliage 
was  served  with  a  notice  of  appeal,  and  it  is 
made  to  appear  that  be  is  the  one  having  the 
greatest  direct  interest  In  the  higiiway  pro- 
posed to  be  established,  and  has  already  de- 
posited tlie  allowance  of  8175  for  the  plain- 
tiff, and  it  is  urged  in  argument  that  the 
statute  should  have  a  "sensible"  construc- 
tion; that  when  the  county  is  not  responsi- 
ble for  the  damage,  and  where  the  party 
who,  under  the  provisions  of  the  order  estab- 
lishing the  road,  must  pay  the  damage  is 
served,  the  court  will  take  jurisdiction.  A 
reference  to  the  law  will  show  that,  in  a  case 
of  that  kind,  the  service  is  required  on  the 
four  persons  first  named  in  the  petition.  Ju- 
risdiction is  all-important  to  the  action  of  the 
court.  It  is  obtainable  only  in  the  manner 
provided  by  law.  The  statute  is  Its  only  ref- 
uge in  this  respect,  and  wherein  it  does  not 
provide  for  jurisdiction  it  has  none,  and 
wherein  it  does  so  provide  it  has  it  only  by 
an  observanoe  of  its  requirements.  The 
statute  does  not  provide  for  a  service  on  the 
party  interested,  but  upon  certain  petition- 
ers, without  reference  to  the  extent  of  their 
interest.  We  think  the  most  sensible  con- 
struction to  give  the  law  is  to  observe  its 
plain  requirements.  The  service  was  not 
sufficient  to  give  thedistrict  court  jurisdic- 
tion, and  its  judgment  dismissing  the  appeal 
is  afflrined. 


Ore  o.  O'Brien. 
(Supreme  Court  aj  Iowa.    May  9,  1889.) 

HlOHWATft— ASVBBSB  PoSSESSIOH. 

Where,  after  a  hlghwav  has  been  established, 
but  before  it  is  opened,  the  adjaoent  owner,  and 
those  claiming  under  him,  occupy  for  more  than 
lu  years  the  land  on  which  such  road  Is  laid  out, 
maintaining  a  fence  around  it,  and  being  in  ex- 
clusive possession,  the  publio  is  estopped  to  claim 
a  right  in  the  part  so  inclosed. 

Appeal  from  district  court.  .Tones  county; 
James  D.  Oiffin,  Judge. 

Action  to  enjoin  the  obstruction  of  a  pub- 
lic highway.  In  1864  the  public  highway 
was  established  on  a  certain  part  of  tlie  line 
between  sections  12  and  13,  township  85,  and 
thence  west.  The  location  is  in  timt>er  and 
brush  land,  and  the  road  has  never  been 
opened  up  or  worked  by  the  public.  What 
travel  there  was  had  been  over  the  adjacent 
open  country,  without  reference  to  the  es- 
tablished line.  The  plaintiff  and  her  imme- 
diate devisees  have  owned  and  occupied  tlie 
land  on  both  sides  of  that  part  of  said  section 
line  for  more  than  10  years  prior  to  the  bring- 
ing of  this  suit,  and  have  for  more  tliaii  10 
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jean  maintained  a  fence  that  inclosed  that 
part  of  the  section  line.  Recently,  before  ihe 
oommencement  of  this  suit,  the  defendant  ex- 
tended  her  fence  so  as  to  obstruct  travel  over 
the  ways  by  which  it  had  theretofore  passed. 
The  plaintiff  is  shown  to  have  such  an  in- 
terest in  this  highway  as  to  entitle  him  to 
maintain  this  suit. 

J.  W.  Jamison,  for  appellant.  Sheean  A 
MoCaiti,  for  appellee. 

Given,  C.  J.  1.  "Mere  nonuser  of  an 
easement  uf  this  character  and  acquired  in 
this  manner  will  nut  opertite  to  defeat  the 
right.  Especially  is  this  so  when  there  is  no 
use  of  tlie  premises  adverse  to  the  rif^ht  of 
the  public."  Davies  v.  Huebner,  45  Iowa, 
574.  The  mere  fact  tliat  the  road  was  not 
opened  or  worked  or  traveled  on  the  estab- 
lished line  does  not  bar  the  public  from  now 
asserting  the  right  to  do  so.  In  that  same 
case  it  wms  insisted  that  as  for  more  than  10 
years  before  tlie  commencement  of  the  suit 
the  owners  of  the  ndjacent  lands  had  been  in 
actual,  open,  notorious,  and  adverse  posses- 
sion of  one-half  in  width  of  the  road  in  ques- 
tion, without  objection  by  the  public,  that 
that  was  an  extinguishment  of  the  right  of 
the  public  as  to  that  part  uf  the  road.  This 
court  held  that  "there  are  cases  where  the 
non-user  has  continued  for  such  a  length  of 
time,  and  private  rights  of  such  a  character 
have  bten  acquired  by  long-continued  adverse 
possession,  and  the  consequent  transfer  of 
lands  by  purchase  and  sale,  that  justice  de- 
mands the  public  should  be  estopped  from 
asserting  the  right  toopen  the  highway.  The 
first  requisite  to  establish  such  an  estoppel 
should  be  that  the  adverse  possession  should 
continue  for  mure  than  than  ten  years  by 
analogy  of  the  statute  of  limitations.  Then  it 
should  be  shown  that  there  was  a  total  aban- 
donment nfvtbe  road  for  at  least  a  period  of 
ten  years."  In  the  case  at  bar  there  was  an 
entire  non-user  of  that  portion  of  the  road  in 
controversy  from  the  year  1864  to  the  pres- 
ent, and  actual,  open,  notorious,  and  adverse 
holding  of  possession  by  the  defendant  and 
her  devisees  for  more  than  10  years.  Under 
these  circumstances,  we  believe  the  public 
should  be  estopped  from  claiming  any  right 
in  the  part  of  the  line  thus  inclosed,  and  that 
the  defendant  has  a  right  to  extend  her  fences 
to  the  hindrance  of  travel  over  the  adjacent 
lands.     Affirmed. 


Ratnob  et  al.  v.  Raynob  »t  al. 

(Supreme  Court  of  Iowa.    May  10,  1889.) 

Appeal — Affirmance. 

Where  no  brief  or  argument  on  the  merits  is 

filed  or  submitted  by  either  party  on  appeal,  it  will 

be  presumed  that  the  appeal  is  abandoned,  and  the 

decree  of  the  court  below  will  be  affirmed. 

Appeal  from  district  court,  Taylor  county; 
K.  C.  Henry,  Judge. 

This  is  an  action  in  equity,  and  it  involves 
the  ownership  and  pussession  of  a  farm. 


There  was  a  decree  for  the  plaintiffs.    De- 
fendants appeal. 

/.  H.  Good  and  /.  P.  Flick,  for  appellants. 
J.  L.  Brown  and  Cliaa.  Thomas,  for  appel- 
lees. 

HoTHROCK,  J.  The  appeal  was  submitted 
to  the  court  for  its  decision  on  the  30th  day 
of  October,  1888.  At  the  same  time,  and  in 
connection  with  the  general  submission  of 
the  cause,  there  was  a  motion  by  appellee  to 
affli-m  taken  with  the  case.  No  brief  nor 
argument  u(ion  the  merits  of  the  appeal  was 
filed  nor  submitted  by  either  party.  In  this 
state  of  the  record  the  decree  of  the  district 
court  must  be  affirmed.  Without  a  brief  of 
points  or  an  argument  by  appellants  we  as- 
sume that  they  have  abandoned  their  appeal. 

Affirmed. 


RicHHOND  et  al.  v.  Sundberq  et  al. 

(Supreme  Court  of  Xowa~    May  9, 1889.) 

Action  ros  Pricb  of  Qoodb— Plbadino  —  Evi- 

DBN'CB— IKSTKDCTIONS. 

1.  Where  one  division  of  an  answer  is  so  sub- 
stantially embraced  within  another  as  to  admit  all 
the  proofs  offered,  it  la  nnnecesaary  for  the  trial 
court  to  extend  the  statement  of  the  issues  to  the 
defenses  made  in  such  division. 

2.  In  an  action  for  the  price  of  a  car-load  of 
poultry,  a  written  interrogatory  on  taking  deposi- 
tions was,  "In  whose  care"  was  the  car-l<rad  aentt 
but  it  was  by  mistake  written,  "In  whose  car" 
was  It  sent?  and  the  answer  was  that  certain  per- 
sons ordered  the  oar.  Held  not  prejudicial  error, 
where  it  was  not  controverted  that  a  certain  per- 
son accompanied  the  car,  and  it  was  competent  to 
show  who  procured  the  car. 

S.  Where  defendants  deny  plaintifls'  title  to  the 
poultry,  and  claim  the  same  under  third  persona, 
evidence  that  plaintiffs  bought  it  of  such  third  per- 
sons, and  of  the  Indebtedness  of  the  latter.  Is  com- 
petent. 

4.  Where  plaintiffs  allege  that  they  owned  and 
shipped  the  poultry  to  defendants,  which  the  lat- 
ter deny,  the  oiU  of  lading  and  tUe  live-stock  con- 
tract, which  tend  to  show  by  and  to  whom  the 
shipment  was  made,  are  admissible  in  evidence. 

5.  Where  it  appears  that  one  of  the  {Mrsons  un- 
der whom  defendants  claim  aooompanied  the  car 
of  poultry,  evidence  as  to  who  ordered  the  car, 
why  such  person  accompanied  it,  what  authority 
he  had  to  settle  for  it,  that  defendants  did  not  pay 
him  for  it,  and  that  they  had  made  no  remittance 
to  plaintiffs  for  the  poultry,  Is  admissible. 

6.  Letters  previously  written  by  a  witness  are 
not  admissible  to  Impeach  him,  where  his  atten- 
tion is  not  called  to  them  on  his  examination. 

7.  Letters  and  telegrams  from  the  third  persons 
U>  defendants,  relating  to  their  former  business, 
and  not  shown  to  have  any  connection  with  the 
car-load  of  poultry  or  to  be  known  to  plaintiJTs,  are 
not  admissibie  in  evidence. 

8.  Where  proper  instructions, covering  fully  the 
law  of  the  case,  are  given.  It  is  not  error  to  refuse 
others. 

9.  Where  the  verdict  is  Justified  by  the  evidence 
and  Instructions,  a  motion  for  a  new  trial  on  the 
ground  that  the  verdict  is  contrary  to  the  law  and 
the  evidence  is  properly  denied. 

Appeal  from  district  court,  Montgomery 
county;  0.  F.  Loofboukow,  Judge. 

Action  to  recover  the  vidue  of  one  car- 
load of  poultry.  Trial  to  a  jury.  Verdict 
and  judgmentfor  plaintiffs.  Defendants  ap- 
peal. 

W.  8.  Straton,  for  nppellanta.  Smith  ifo- 
Ffierson,  for  appellees. 
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Given,  G.  J.  1.  A  olose  examination  of 
this  somewhat  lengthy  record,  and  of  the  33 
assignments  of  errors,  with  the  arguments 
theretm.  disclose  that  the  only  point  of  con- 
troversy between  the  parties  is  whether  the 
tlefendants  are  accountable  to  the  plaintiffs 
for  a  certiiin  car-load  of  poultry  which  the 
defendants  received  and  applied  to  their  own 
use,  and  for  which  they  deny  any  liability  to 
the  plaintilTa.  The  plainti ITs  claim  that  tliey 
owned  and  shipped  the  car-load  of  poultry  in 
question,  consigned  to  the  defendants.  The 
defendants  deny  that  the  plaintiffs  owned 
said  poultry,  but  say  that  the  same  was  de- 
livered to  them  by  J.  W.  Robertson,  of  J.  W. 
Robertson  &  Co.,  with  whom  tliey  had  long 
dealt  in  that  line,  and  to  whom  they  had  ad- 
vanced money  to  buy  the  poultry,  and  to 
whom  they  fully  accounted  and  made  pay- 
ment for  the  same. 

2.  Tlie  first  error  assigned  is  that  tl)e  court 
did  not  fully  state  the  defenses  presented  by 
the  third  division  of  the  answer.  The  third 
division  is  so  substantially  embraced  in  the 
second  as  to  admit  all  the  proofs  that  were 
offered,  and  to  have  extended  the  statement 
of  the  issue  was  unnecessary,  and  woold  have 
tended  to  confusion. 

3.  In  taking  the  depositions  at  J.  W. 
Robertson  and  of  George  I{ichn)ond  upon 
written  interrogatories,  the  cross-question 
was  put:  "In  whose  care  was  the  car-load 
claimed  for  in  this  action  sent  to  Chicago?" 
The  notary  inadvertently  wrote  it,  "In  whose 
car  f  "  and  the  ans  wer  was :  "  Bi  chmond  Bros, 
ordered  the  car  at  Webster."  No  prejudice 
could  have  resulted  from  this  mistake,  as 
there  was  no  cuntroversy  but  that  J.  W. 
Robertson  did  accompany  the  car,  and  it  was 
competent  to  prove  who  procured  the  car. 

George  Richmond  was  inquired  of  as  to  a 
purcbase  of  poultry  from  Boberlson  &  Co., 
which  formed  a  pso't  of  the  car-load,  and  as 
to  the  indebtedness  of  Robertson  &  Co.  As 
the  defendants  deny  plaintiffs'  ownership  of 
the  poultry,  and  claim  the  same  under 
Robntson  &  Co.,  this  testimony  whs  compe- 
tent and  material,  as  showing  the  plaintiffs' 
title. 

There  was  no  error  in  admitting  the  bill  of 
lading  nor  the  live-stock  contract  in  evidence, 
as  they  tended  to  show  by  ami  to  whom  the 
shipment  was  made.  Nor  was  there  any  er- 
ror in  admitting  in  evidence  the  testimony 
of  A.  M.  Richmond  as  to  who  ordered  the 
car;  why  Robertson  went  with  the  car; 
what  authority  Robertson  had  to  settle  for 
the  car;  that  the  defendants  never  paid  him 
for  the  poultry;  or  that  they  had  made  no  re- 
mittance to  the  plaintiffs  for  the  poultry. 

4.  The  defendants  offered  certain  Intters 
and  telegrams  from  iioberlson  &  Co.  to  them, 
concerning  their  past  transactions,  and  what 
Kobertson  &  Co.  were  going  to  do;  claiming 
that  the  same  were  admissible,  as  going  to 
impeach  Robertson,  if  for  no  other  purpose. 
Itobertson's  relation  to  the  case  is  simply 
that  of  a  witness,  and  none  of  tliese  letters 
were  called  to  bis  attention  at  the  time  of  his 


examination,  and  hence  are  not  admissible, 
even  for  impeaching  purposes. 

5.  Exhibits  B,  1  to  4,  are  letters  and  tele- 
grams from  Robertson  &  Co.  to  defendants, 
relating  to  their  former  business,  and  are  not 
shown  to  have  been  known  to  the  plaintiffs, 
nor  to  have  had  any  connection  with  the  car 
of  poultry  in  question.  They  were  therefore 
properly  excluded. 

6.  The  seven  instructions  given  by  the 
court  on  its  own  motion  state  plainly,  fully, 
concisely,  and  fairly  the  issue  to  be  deter- 
mined, and  the  law  applicable  thereto,  and 
hence  there  was  no  error  in  the  instructions 
given;  and,  as  these  instructions  cover  fully 
the  law  of  the  case,  there  was  no  error  in  re- 
fusing those  asked  by  the  defendants. 

7.  Under  the  testimony  and  instructions 
the  jury  might  properly  find,  as  they  did,  for 
the  plaintiffs;  hence  there  was  no  error  in 
overruling  the  defendants'  motion  for  a  new 
trial,  or  in  not  holding  that  the  verdict  was 
contrary  to  the  law,  or  to  the  weight  of  the 
evidence.  The  judgment  of  the  district  court 
is  affirmed. 


CONDBAY  V.  STIFEL  «t  al. 

{Supreme  Court  of  Iowa.  May  10, 1889.) 
ArrsMi.  nou  Jubtiob  of  thk  Pbaob. 
Code  Iowa,  |  8510,  relative  to  justices'  courts, 
provides  that  the  parties  to  the  action  may  be  the 
same  as  In  the  district  court,  "and  all  the  proceed- 
ings prescribed  for  that  fionrt,  so  far  as  the  same 
are  applicable  and  not  herein  changed,  shall  be 
pursued  in  justices'  courts. "  Held,  that  a  party 
objecting  to  a  decision  rendered  in  a  justice's  court 
must  in  an  IntelliKible  manner,  and  at  the  time, 
make  his  objection  known,  in  order  to  have  the  de- 
cision reviewed  by  proceedings  In  error. 

Appeal  from  district  court,  Clarke  county; 
John  W.  Habvbt,  Judge. 

This  action  was  commenced  in  justice's 
court  to  recover  damages  alleged  to  have 
been  caused  by  the  willful  and  milicious  de- 
struction of  certain  straw.  The  defendants 
appeared,  and  filed  an  answer,  which  set  out 
several  defenses  to  plaintiff's  right  of  recov- 
ery, including  a  counter-claim.  Plaintiff 
(iled  a  motion  to  strike  several  divisions  from 
the  answer,  which  was  sustained.  The  jus- 
tice afterwards,  on  his  own  motion,  struck 
out  the  counter-claim.  A  trial  was  then  had, 
which  resulted  in  a  judgment  fur  the  plain- 
tiff. No  exception  to  the  rulings  nor  lo  the 
judgment  was  taken.  The  defendants  re- 
moved the  cause  to  the  district  court  by  pro- 
ceedings in  error.  The  district  court  found 
that  the  justice  erred  in  sustaining  the  mo- 
tion to  strike  from  the  answer,  and  in  strik- 
ing out  the  counter-claim  on  his  own  motion, 
and  ordered  the  cause  remanded  to  justice's 
court  for  trial.  From  that  order  the  plaintiff 
appeals. 

W.  M.  Wilson,  for  appellant.    . 

Robinson,  J.  The  amount  in  controversy 
not  exceeding  $100,  the  trial  judge  certified 
that  the  cause  involves  the  determination  of 
a  legal  question  upon  which  it  is  desirable  to 
have  the  opinion  of  tiiis  court,  which  is  sub- 
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stantiiilly  as  follows:  "In  an  action  in  jus- 
tice's court  is  it  necessary,  in  order  to  have 
a  ruling  reviewed  by  proceedings  in  error,  to 
except  to  such  ruling  when  it  is  made?" 
The  certiflcate  of  the  judge  includes  refer- 
ence to  representation  of  parties  by  attorneys, 
to  rulings  after  argument  by  attorneys  to  a 
written  motion,  and  to  the  entry  of  the  ruling 
in  the  docket;  but,  as  stated,  these  matters  do 
not  seem  to  lie  material  to  tlie  determination 
of  the  real  question  certified.  It  is  a  well- 
known  rule  of  law  that  rulings  of  the  district 
court  will  not  be  reviewed  by  this  court,  un- 
less they  were  duly  excepted  to,  and  the  ex- 
ception must  be  taken  in  most  cases  at  the 
time  the  ruling  is  made.  Code,  §2831.  The 
rule  is  a  most  salutary  one,  designed  to  pro- 
mote the  administration  of  justice.  Parties 
should  not  be  permitted  to  speculate  in  re- 
sults by  appearing  to  acquiesce  in  a  ruling 
until  such  time  as  it  suits  their  interest  or 
convenience  to  question  it.  They  should 
make  known  their  objections  at  the  time  the 
ruling  is  announced,  or  within  8u<-h  time 
thereafter  as  is  prescribed  by  due  authority. 
The  reasons  for  the  application  of  the  rule  in 
courts  of  record  apply  also  to  j  ustices'  courts. 
Section  8516  of  the  Code  provides  that  "the 
parties  to  the  action  may  be  the  same  as  in 
the  circuit  [and  district]  court,  and  all  the 
proceedings  prescribed  for  that  court,  so  far 
as  the  same  are  applicable,  and  not  herein 
changed, shall  bepursned  in  justices'  courts." 
It  is  certainly  practicable  fnr  a  party  to  a  suit 
in  justice's  court  to  make  known  his  objec- 
tions to  a  ruling  at  the  time  it  is  made,  and 
it  is  due  to  the  court  and  to  the  other  party 
that  he  should  do  so. 

We  are  not  to.be  understood  as  holding 
that  an  objection  in  justice's  court  must  be 
made  as  formally,  and  a  record  of  it  made  as 
fully,  as  would  be  required  in  courts  of  rec- 
ord. Th^tjvould  not  be  practicable  in  many 
cases,  and  is  not  required.  What  we  do  bold 
is  that  a  party  objecting  to  a  decision  ren- 
dered in  justice's  court  must  in  an  intelligible 
manner,  and  at  the  time,  make  his  objection 
known,  in  order  to  have  the  decision  reviewed 
by  proceedings  in  error.  In  this  case  the 
certificate  states  that  the  motion  to  strike  was 
sustained,  "alter  argument  by  counsel,"  but 
it  is  not  shown  that  counsel  for  defendant 
took  any  part  in  the  argument,  nor  is  it 
shown  that  defendant  was  at  the  time  dis- 
satisfied with  the  result.  The  fact  that  he 
did  not  except,  nor,  so  far  as  is  shown,  in 
any  manner  object,  to  the  ruling,  justifies 
the  presumption  that  it  was  satisfactory  to 
him  when  mad&     Reversed. 


BusuEi.  V.  Whitlock  et  al..  Township 
Trustees. 

(Supreme  Court  of  Iowa.  May  10, 1889.) 
Township  Trcstrbs. 
C!ade  Iowa,  S  898,  constitutes  tbe  township  trus- 
tees a  board  of  health,  and  gives  them  charge  of 
all  oemeteries  within  their  township,  dedicated  to 
public  use,  not  controlled  by  other  trustees  or  in- 
corporated bodies.    Section  415  confers  upon  them 


power  to  make  regulations  for  the  proteotion  of 
the  public  health,  and  respecting  nuisances. 
Held,  that  the  trustees,  having  purotiased  prop- 
erty with  township  funds,  for  use  ss  a  cemetery, 
and  finding  it  unfit  for  that  purpose,  may  sell  the 
same,  with  a  restriction  that  It  shall  not  be  used 
for  a  private  or  public  cemetery. 

Appeal  from  district  court.  Van  Buren 
county;  H.  C.  Tbavkrse,  Judge. 

Action  to  restrain  tbe  defendants,  as  trus- 
tees of  Bonaparte  township,  from  selling 
certain  lands  purchased  for  cemetery  pur- 
poses, under  certain  limitations  or  restric- 
tions. There  was  judgment  for  tbe  defend- 
ants, and  plaintiff  appeals. 

B.  Jj.  Burton  and  WTieriy  A  Walker,  for 
appellant.  L.  A.  it  L.  9.  Palmer  and 
Sloan,  Work  A  Brotnn,  for  appellees. 

Granoer,  J.  Bonaparte  township  is  the 
owner  of  the  premises  in  controversy,  and 
the  defendants  are  its  trustees.  Tbe  prem- 
ises were  purchased  for  use  as  a  public  burial 
ground,  but  have  never  been  used  as  suclu 
In  July,  1887,  the  trustees  caused  the  follow- 
ing notice  of  the  sale  of  said  premises  to  be 
published:  "Bids  will  be  received  up  to 
July  25,  1887,  for  the  following  tract  of 
land :  The  S.  W.  1,  N.  E.  J,  N.  E.  J,  of  sec- 
tion 8,  township  o8,  range  8  west,  contain- 
ing ten  acres,  more  or  less.  By  order  of  the 
board  of  trustees  of  Bonapaite  township. 
Trustees  reserve  the  right  to  reject  any  or 
all  bids.  If  not  sold  on  said  day,  will  be 
sold  at  private  sale.  Bids  received  by  town- 
ship clerk."  Bids  were  made  for  the  land 
pursuant  to  this  notice,  which  were  refused, 
and  in  August,  1887,  the  following  notice 
was  published  by  the  trustees:  "The  trus- 
tees of  Bonaparte  township.  Van  Buren 
county,  Iowa,  will  sell  at  public  auction,  in 
front  of  the  post-office  in  Bonaparte.  Iowa, 
on  August  the  6th,  1887,  at  two  o'clock  p. 
M.,  the  following  tract  of  land:  The  S.  W.  J, 
N.  E.  i,  N.  E.  ^,  section  8,  township  6ti, 
range  8, — ten  acres,  more  or  less,  with  tbe 
following  conditions  in  deed:  That  the  said 
land,  when  sold,  that  it  will  be  so  stated  in 
the  deed  that  said  land  cannot  be  used  for 
private  or  public  cemetery,  and  should  any 
attempt  be  made  to  use  it  for  a  cemetery,  tbe 
land  be  forfeited  back  to  the  trustees  and 
their  successors  in  office." 

It  is  the  proceeding  to  sell  under  this  sec- 
ond notice  tiiat  is  sought  to  l>e  enjoined. 
The  sole  question  urged  as  against  the  sale 
is  that  defendants,  in  making  the  sale  with 
limitations  or  restrictions  as  to  the  use  of  the 
lands,  are  acting  fraudulently,  and  against 
the  public  interest,  and  it  is  urged  in  argu- 
ment that  they  have  no  legal  right  to  impose 
the  limitations  proposed.  By  section  393  of 
tbe  Code,  township  trustees  are  constituted  a 
board  of  health,  and  have  charge  of  all  ceme- 
teries within  tbe  limits  of  their  township, 
dedicated  to  public  use,  not  controlled  by 
other  trustees  or  incoi-porated  bodies.  Sec- 
tion 415  gives  the  trustees  power  to  mnki 
regulations  for  the  protection  of  the  public 
b^th,  and  respecting  nuisances,  sources  of 
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flith,  and  canses  of  sickness,  in  tlieir  respect- 
ive towiialii|».  We  think  the  foregoing  pro- 
visions of  ihe  law  bear  indirectly  on  the 
question  presented  in  this  case.  With  tlie 
concession  of  appellant  in  argument  tliat  tlie 
trustees  have  tlie  riglit  to  sell  without  re- 
striction, the  question  does  not  seem  to  be 
a  difficult  one.  The  case  of  Christy  v.  Whit- 
more,  67  Iowa,  60,  24  N.  W.  Uep.  598,  in- 
volves a  controversy  as  to  the  same  prem- 
isee,  and  in  that  case  a  mandamus  was  asked 
to  compel  the  use  of  the  premises  for  a  ceme- 
tery, liaving  been  purchased  by  public  funds 
for  such  a  purpose;  and  this  court  held  that, 
even  though  so  purchased,  it  was  a  qaestion 
controlled  by  the  discretion  of  the  trustees, 
they  having  the  unqualified  right  to  deter- 
mine its  fitness  for  such  use.  This  case  is 
cited  only  to  show  the  control  and  authority 
of  the  trustees  as  to  its  use  and  snltableness 
therefor.  Having  the  property  for  sale,  and 
being  the  couaervators  of  the  pnblie  health, 
suppose  they  should,  in  the  published  terms 
of  the  sale,  provide  that  snch  nuisances  as 
affect  the  public  health  should  not  be  placed 
thereon.  That  right,  we  think,  would  not 
be  qnestioned.  It  would  be  in  exact  accord 
with  their  duties  as  health  officers.  The  law 
invests  them  with  a  discretion  as  to  whnt  is 
deleterious  to  public  health,  and  the  power 
to  cause  its  abatement.  It  seems  that  after 
the  purchase  of  these  premises  for  the  pur- 
pose of  a  cemetery  they  were  by  the  trustees 
regarded  as  unsuited  to  such  a  purpose,  and 
in  an  effort  to  sell  them  they  desire  to  pro- 
vide against  their  use  as  snch,  and  we  are 
not  warranted  in  believing  that  it  is  nut  for 
some  salutary  or  legal  reason.  A  renson  for 
not  using  it  as  a  cemetery,  in  the  minds  of 
the  trustees,  may  be  that  as  such  it  would 
impair  the  he^tb  of  a  community,  and  a 
purpose  of  the  sale  would  be  to  effect  a 
change  in  location;  and,  if  sold  without  the 
restriction,  the  entire  purpose  of  the  sale 
would  be  defeated.  We  think,  as  a  matter 
of  public  interest,  the  tru.stees  should  be  in- 
vested with  such  a  discretion,  and  it  is  di£B- 
cult  to  see  how  it  could  operate  to  a  public 
disadvantage  or  injury.  Considerable  is  said 
in  argument  as  to  a  fraudulent  purpose  on 
the  part  of  the  trustees  in  making  the  sale. 
The  testimony  discloses  a  condition  of  affairs 
certainly  not  desirable,  and  we  are  unable  to 
say  just  what  purposes  actuated  the  trustees 
in  making  the  change,  or  placing  the  restric- 
tions in  the  terms  of  sale;  but  there  is  no 
such  shovring  as  will  justify  us  in  finding 
their  actions  fraudulent,  and  interfering  In 
the  discharge  of  their  offlcial  duties.  This 
seems  to  have  been  the  view  of  the  district 
court  on  an  examination  of  the  testimony, 
and  its  Judgment  is  afiBrmed. 


Damon  v.  Weston. 
CStfprefM  Court  of  Iowa.    May  9, 1889.) 

VKHDOa  iirO  VlHDII— Tbhsbb— EviDaNGX. 

1.  In  a  suit  to  recover  damages  for  a  breach  of 
contract  for  the  sale  of  land,  plaintiff  alleged  an 
agreement  by  defendant  to  convey  to  blm  by  a  cer- 


tain date,  a  readiness  on  his  part  to  perform,  and 
inability  on  the  part  of  defendant,  by  reason  of  a 
conveyance  of  the  land  by  the  latter  to  a  third  par- 
ty after  the  execution  of  the  contract,  but  before 
the  time  for  ita  performance.  Defendant  alleged 
that  his  oon tract  with  plaintiff  gave  the  latter  only 
an  option  to  purchase  by  a  certain  date,  and  that 
thu  third  person  to  whom  he  had  conveyed  the 
land  agreed  to  reconvey,  if  plaintiff  availed  him- 
self of  the  option,  and  that  plaintiff  did  not  so 
avail  himself.  Held,  that  a  charge  that  if  the  con- 
tract was  optional,  or  if  the  conveyance  to  the 
third  person  was  conditional,  and  plaintiff  knew 
it,  the  latter  could  not  recover  without  a  tender  of 
performance  on  his  part,  but  that  if  the  contract 
was  absolute,  and  the  conveyance  to  the  third  per- 
son was  without  condition,  or,  If  conditional,  the 
plaintiff  was  dot  Informed  thereof,  plaintiff  could 
recover  without  tender,  was  correct. 

a.  Evidence  an  to  plalntiff'B  wlUingneaa  and  abil- 
ity to  perform  was  properly  excluded. 

8.  Where  witnesses  had  testified  as  to  the  value 
of  the  land  at  the  time  the  contract  should  have 
been  performed,  It  was  proper  to  ask  them,  on 
.cross-examination,  the  value  of  the  land  at  the 
time  of  trial,  to  test  the  worth  of  their  opinions. 

4.  Evidence  of  a  verbal  contract  between  defend- 
ant and  his  grantee  that  the  land  should  be  reoon- 
veyed,  if  pluntiff  desired  to  carry  out  his  contract, 
was  adok^ssible. 

Appeal  from  district  court,  Pottawattamie 
county;  C.  F.  Loofbottkow,  Judge. 

Action  to  recover  damages  for  an  alleged 
breach  of  contract  for  the  sale  of  real  estate. 
Trial  to  a  jury.  Verdict  and  judgment  for 
defendant.  Plaintiff  appeals.  The  plaintiff 
alleges  a  verbal  contract  by  which,  on  the 
1st  day  of  February,  1887,  he  purchased 
from  defendant  the  land  described  at  the 
agreed  price  of  95,000,  920  of  which  was  to 
be  and  was  paid  in  cash;  9980  to  be  paid 
February  5,  1887;  92.000  in  6,  and  92,000  in 
12,  months, — with  interest, — the  lasttwo  pay- 
ments to  be  evidenced  by  notes,  and  secured 
by  mortgage  upon  the  land;  the  defendant  to 
deed  the  land  to  the  plaintiff  upon  payment 
of  the  |©80.  on  February  5th.  The  plaintiff 
further  alleges  that  he  would  have  been  ready 
and  willing  to  pay  the  9980,  and  to  otherwise 
execute  the  contract,  ort  theStliof  February; 
that  on  the  2d  day  of  February  the  defend- 
ant sold  and  conveyed  said  land  to  George  N. 
Keeline,  and  thereby  put  it  out  of  his  power  to 
to  convey  to  the  pliiintlff  according  to  said 
agreement.  Therefore  the  plaintiff  says  he  is 
damaged  95.000,  which  lie  asks  to  recover. 
The  defendant  admits  that  he  received  the 
920  from  the  plaintifr,  but  denies  that  it  was 
upon  a  contract  of  purchase!  and  sale.  He 
avers  that  it  was  for  the  privilege  of  an  option 
on  said  land  at  the  price  and  on  the  terms 
named,  until  the  5th  day  of  February,  1887; 
that  the  plaintiff  has  never  exercised  said  op- 
tion; that  the  deed  to  Mr.  Keeline  was  upon 
the  express  condition  that  it  was  not  to  be- 
come operative  except  in  the  event  that  the 
plaintiff  failed  to  purchase  the  land;  that  on 
the  5th  day  of  February  the  defendant  and 
Keeline  were  able,  ready,  and  willing  to  deed 
said  land  to  the  plaintiff  upon  terms,  but  that, 
immediately  upon  the  recording  of  the  deed 
to  Keeline,  the  plaintiff  did  not  make  any 
preparations  to  purchase  said  lands,  and  was 
not  on  the  5th  day  of  February  able  to  per- 
form said  contract. 
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L.  W.  Rosa  and  Henry  Ford,  for  appellant. 
Wright,  Baldioin  <£-  Haldane,  for  appellee. 

Given,  C.  J.  1.  The  plaintiff  rests  hia 
riglit  to  recover  upon  tlie  claim  that  the 
agreement  between  him  and  the  defend»nt 
was  absolute,  and  that  the  defendiint  put  it 
out  of  his  power  to  perform  by  conveying  the 
landtoKeeline.  If  such  was  the  case,  it  was 
not  necessary  for  the  plaintiff  to  allege  or 
prove  that  he  wa»  able  to  and  offered  to  per- 
form the  agreement  on  his  part.  He  only 
alleged  that  he  would  have  been  ready  and 
willing  to  perform  had  It  not  been  for  the 
conveyance  to  Keeline.  There  is  no  allega- 
tion that  he  was  able  and  willing,  or  that  he 
tendered  performance,  nor  was  such  allega- 
tion necessary  upon  his  theory  of  the  case. 
The  court  very  properly  directed  the  jury  to 
Brst  determine  whether  the  agreement  was 
absolute  or  optional,  and  then  proceeded  to 
instruct  them  as  to  the  rights  of  the  parties 
in  either  event;  sayingtbat,  if  the  agreement 
was  an  option,  or  if  the  conveyance  to  Kee- 
line was  conditional,  so  that  it  was  not  out  of 
the  power  of  the  defendant  to  convey  to  the 
plaintiff,  and  the  plaintiff  was  informed  of 
that  fact,  then,  to  give  the  plaintiff  the  right 
of  action,  be  must  have  tendered  perform- 
ance on  his  part;  and,  as  no  tender  of  per- 
formance had  been  made,  the  plaintiff  could 
only  recover  upon  finding  the  agreement  was 
absolute,  and  that  the  conveyance  to  Keeline 
was  without  condition,  or,  if  conditional, 
that  the  plaintiff  was  not  informed  thereof. 
There  was  no  error  in  excluding  the  testimo- 
ny offered  as  to  plaintiff's  ability  and  willing- 
ness to  perform  the  agreement,  nor  of  the 
evidence  offered  by  .the  defendant  tending  to 
show  inability  or  unwillingness  on  the  part 
of  the  plaintiff  to  perform  the  agreement. 
The  cross-examination  referred  to  did  not 
have  that  tendency. 

2.  On  the  cross-examination  of  the  witness 
introduced  by  the  plaintitf  to  prove  the  value 
of  the  land  on  the  5th  day  of  February,  the 
court  permitted  defendant,  over  plaintiff's 
objection,  to  ask  what  the  land  was  then 
worth.  This  was  a  proper  cross-examina- 
tion, for  the  purpose  of  establishing  the 
weight  that  should  be  given  to  the  judgment 
of  the  witness,  and,  under  the  plain  instruc- 
tion givnn  as  to  the  measure  of  damage,  it 
could  not  have  been  misunderstood  to  the 
plaintiff's  prejudice. 

3.  The  court  instructed  the  jury,  in  effect, 
that  if  the  deed  was  made  to  Keeline  under 
an  arrangement  that  he  should  reconvey  in 
case  the  plaintiff  elected  to  take  the  land,  and 
the  defendant  was  by  virtue  of  this  arrange- 
ment in  a  condition  where  he  could  still  per- 
form his  contract,  and  convey  the  land  to 
plaintiff,  and  this  was  made  known  to  the 
plaintiff  before  the  5th  day  of  February,  then 
such  conditional  transfer  to  Keeline  would 
not  relieve  the  plaintiff  of  the  necessity  of 
offering  the  balance  of  the  purchase  money 
within  the  time  agreed  on  in  order  to  main- 
tain this  action.    Tliis  instruction  was  prop- 


erly given,  and  hence  there  was  no  error 
in  permitting  defendant,  against  the  objec- 
tion of  the  plaintiff,  to  intro<luce  evidence 
tending  to  show  a  verbal  promise  by  Keeline 
to  reconvey,  nor  refusing  to  allow  the  plain- 
tiff to  show  that  Keeline  had  not  placed  bis 
deed  for  that  purpose  in  escrow. 

4.  The  instructions  asked  by  the  plaintiff, 
and  refused,  are  substantially  embraced  in 
those  given.  We  have  carefully  considered 
the  instructions  given,  the  exceptions  there- 
to, and  the  argument  of  counsel  in  support 
of  their  exceptions,  but  find  no  error  therein. 

5.  The  jury  might  have  found  from  the 
testimony,  that  the  agreement  was  optional, 
and  hence  have  found  for  the  defendant,  be- 
cause there  was  no  tender  of  performance  of 
the  plaintiff;  or  they  might  lutve  found  that 
the  conveyance  to  Keeline  was  upon  the  con- 
dition claimed,  and  that  the  plaintiff  whs  in- 
formed thereof,  and  made  oo  tender  of  per- 
formance,— in  either  of  which  cases  their  ver- 
dict would  properly  be  for  the  defendant. 
Finding  no  error,  the  judgment  is  affirmed. 


Head  et  al.  v.  Thompson  et  ua>. 
(Supreme  Ccrurt  of  Iowa.    Hay  0, 1889.) 

OBXD — ^HOBTaAOBS — GyiDBXOK — FBAITD — ^HUSBAVD 
ASD  WiFK — WnNESa. 

1.  Defendants  (husband  and  wife)  testified  that 
a  deed  given  by  them  to  plaintiff  In  satisfaction  of 
his  mortgages  on  the  Uuid,  prepared  by  plaintiff, 
expressly  provided  that  plaintiff  took  the  land  snb- 
ject  to  all  the  incttmbrsnoes  thereon,  and  plaintiff 
testified  that  it  was  a  plain  warranty  deed,  with  no 
exceptions  In  it.  Plaintiff  did  not  Icnow  of  another 
mortgage  on  the  land,  but  the  same  day  examined 
the  records,  discovered  the  mortgage,  and,  meeting 
the  husband,  said  be  would  not  accept  the  deed, 
and  destroyed  it.  Held,  that  the  evidence  suv 
tained  plaintiff's  testimony.  . 

2.  Both  defendants  testified  th  A  before  the  deed 
was  executed  plaintiff  expressly  stated  that  he  a»- 
sumed  all  iucumbrances.  Plamtiff  testified  that 
be  asked  the  husband  what  he  was  going  to  do 
about  the  land  and  the  mortgages  and  notes ;  that 
the  husband  said  he  could  deed  the  land  to  plaia- 
tifl;  that  plaintiff  asked  if  defendants  would  sign 
the  deed,  and  the  husband  said  "Yes, "and  they 
afterwards  signed  it.  The  husband  testified  that 
plaintiff  asked  whether  there  were  any  liens  filed 
and  judgments,  and  the  husband  said,  "No;"  and 
that  be  did  not  inform  plaintiff  of  the  mortgage. 
Held,  that  the  reasonable  conclusion  was  that 
plaintiff  acted  on  the  belief  th  at  there  were  no  other 
incumbrances,  and  defendants  understood  that  he 
was  agreeing  to  assume  the  additional  mortgage; 
and  that  there  was  therefore  no  mutuality. 

8.  Plaintiff's  inquiry  as  to  liens  required  the  hus- 
band to  disclose  the  existence  of  the  mortage, 
and,  not  having  done  so,  though  plaintiff  had  con- 
structive notice  of  it,  there  was  such  fraud  as 
would  avoid  the  agreement,  if  one  were  made. 

4.  It  is  immaterial  whether  the  deed  was  execut- 
ed to  plaintiff  or  his  co-plaiattff,  he  having  had  au- 
thority to  take  it  In  the  name  of  the  latter. 

5.  Plaintiff  said  that  he  did  not  then  have  the 
mortgages  and  notes,  but  would  have  all  the  papers 
in  the  course  of  two  or  three  weeks,  and  would 
turn  them  over.  Part  of  the  mortgages  were  in 
the  name  of  a  third  person,  field,  that  the  deed 
was  to  be  of  no  effect  uutil  the  notes  and  mortgages 
were  canceled  and  surrendered. 

6.  The  wife's  testimony  as  to  what  occurred  be- 
tween herself  and  husband  before  they  executed 
the  deed  is  inadmissible  in  a  suit  to  foreclose 
the  mortgage;  Code  Iowa,  §  8643,  providing  that 
neither  husband  nor  wife  can  be  examined  as  to 
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tnycommanieatlon  made  by  one  to  the  other  while 
married. 

Appeal  from  dfstrict  court,  Greene  count j; 
J.  F.  CoKNER,  Judge. 

Action  in  eqnltv  for  judgments  on  notes, 
and  decree  forecloeing  four  mortgages  given 
to  secure  the  same,  on  a  certain  quarter  sec- 
tion of  land.  The  defendants'  answer  admits 
that  but  for  the  matter  alleged  In  defense 
the  plaintiffs  would  be  entitled  to  decree  as 
pniycd.  They  allege  as  defense  that  on  or 
ai-out  the  28th  day  of  January.  1888,  the 
pliiintlfTs,  through  Mahlon  Head,  a  member 
of  the  Arm,  rerbally  contracted  with  the  de- 
fendants to  take  said  land,  and  to  pay  there- 
for all  the  liens  and  incumbrances  then  stand- 
ing against  it;  that  on  the  same  day,  and  in 
pursuance  of  said  agreement,  the  defendants 
executed  to  Mahlon  Head  their  deed  to  said 
land,  subject  to  all  liens  and  incumbrances 
then  standing  against  it;  and  that  the  said 
deed  was  delivered  to  and  accepted  by  the 
plaintifb  in  fall  payment  of  the  four  mort- 
gages set  out  in  the  petition,  and  of  all  liens 
and  incumbrances  i^inst  said  land;  where- 
fore defendants  ask  that  the  notes  and  mort- 
gages sued  on  be  canceled;  that  a  decree  be 
entered  that  the  plaintiffs  and  Mahlon  Head 
take  said  land  subject  to  the  other  liens  not 
sued  on;  and  that  all  said  liens  be  decreed 
paid  to  the  plaintiffs  and  Mahlon  Head.  The 
plaintiffs,  in  reply,  deny  that  it  was  agreed  as 
alleged  by  defendants,  and  aver  that  George 
W.  Thompson  of  his  own  accord  propos^'d  to 
deed  said  l.-mds  to  avoid  foreclosure,  and  timt 
the  defendants,  without  any  agreement  what- 
ever on  the  part  of  the  plaintiffs,  executed  a 
warranty  deed  conveying  said  land  to  Albert 
Head,  one  of  the  plaintiffs.  That  the  de- 
fendants, with  the  intent  to  defraud  the  plain- 
tiffs, represented  that  there  was  no  incum- 
brance on  said  land  other  than  plaintiffs' 
mortgage  by  declaring  In  said  deed  that  said 
premises  were  free  and  clear  of  all  liens  and 
incumbrances.  Plaintiffs  deny  that  said  deed 
was  ever  delivered  to  tbem  or  eitlier  of  them, 
and  allege  that  they  refused  to  accept  the 
same,  and  that  it  was  destroyed  in  the  pres- 
ence of,  and  with  the  knowledge  and  consent 
of,  defendant  George  W.  Thompson.  There 
is  no  controversy  but  that  tlie  plaintiffs  held 
the  notes  and  four  mortgatres  sued  upon ;  that 
they  Dotifled  defendauts  that  the  same  were 
about  to  become  due,  and  that  the  defendants 
called  on  Mahlon  Head  with  reference  thereto ; 
that  on  the  day  they  called  Mahlon  Head  pre- 
pared a  deed  for  the  land  from  the  defendants 
to  himself  or  Albert  Head;  that  the  defend- 
ants executed  and  acknowledged  said  deed  in 
the  plaintiffs'  bank,  and  left  it  there;  tl)at 
soon  thereafter,  on  the  same  day,  Mahlon 
Head  examined  the  records,  and,  finding 
thereon  a  mortgage  from  the  defendants  to 
C.  "W.  and  J.  N.  Meath  on  the  same  laml,  for 
81,600,  met  the  defendant  George  W.  Thomp- 
son, and  told  bim  that  there  was  another 
mortgage  against  that  land;  that  be  did  not 


know  anything  about  it  when  he  wrote  the 
deed;  that  he  could  nut  stand  it;  that  he  could 
not  buy  it,  and  pay  the  Incumbrances  on  it; 
thiit  it  was  more  than  tiie  land  was  worth : 
and  that  he  would  destroy  tlie  deed,  and  <lld 
then  and  tliere  tear  the  deed  in  pieces.  Tlie 
further  facts  appear  in  the  opinion. 

Howard  &  Rost,  for  appellants.  A.  M. 
Head,  for  appellees. 

Given,  C.  J  1.  The  points  in  contro- 
versy are  whether  the  plaintitTs  Hgreed  to  pay 
all  the  infumbr.-mces  stanilin;;  against  the 
land,  and  whether  tlie  deed  was  delivered. 
The  agreement  must  be  arrived  at  largely 
from  circumstances,  as  the  testimony  of  both 
parties  show  that  but  little  was  said.  It  is 
evident  from  the  circumstances  and  what 
was  said  and  done  that  the  defemlants  in- 
tended to  convey  to  the  plaintiffs,  or  to 
whichever  of  them  they  might  designate, 
their  interest  in  the  land;  and  that  the  plain- 
tiffs intended  to  receive  such  conveyance  in 
full  satisfaction  of  the  notes  and  four  mort- 
gages in  suit.  It  is  equally  evident  that  at 
the  time  of  making  the  deed  the  defendants 
did,  and  the  plaintiffs  did  not,  know  of  the 
existence  of  the  Meath  mortgage,  and  that 
the  defendanta  made  no  mention  of  that 
mortgage  at  the  time.  The  defendants  both 
testify  that  the  deed  prepared  by  Malilon 
Head  and  executed  by  them  expressly  pro- 
vided that  be  was  taking  the  land,  assuming 
all  the  incumbrances  thereon;  and  the  plain- 
tiff Mahlon  Head  testifies  that  it  was  just  a 
plain  warranty  deed,  with  no  exceptions  in 
it  of  any  kind.  It  appears  from  the  testi- 
mony of  Mahlon  Head  that  he  did  not  know 
of  the  Meath  mortgage.  His  examination  of 
the  records,  his  declaration,  immediately 
after,  that  he  would  not  accept  the  deed,  and 
his  destroying  the  same,  show  that  he  did 
not  know  of  the  Meath  mortgage  at  the  Ume 
he  wrote  the  deed.  He  evidently  was  acting 
on  the  belief  that  there  were  no  other  in- 
cumbrances except  plaintiffs'  four  mortgages; 
hence  it  would  hiive  been  unusual  should  he 
have  expressed  any  reservation  in  the  deed, 
as  the  four  mortgages  were  to  be  satisfied  by 
It.  The  weight  of  the  evidence  is  in  favor  of 
the  conclusion  that  the  deed  was  a  plain  war- 
ranty deed  without  any  exceptions  in  it 

2.  The  objection  to  the  testimony  of  Mrs. 
Thompson  as  to  what  passed  between  her 
and  her  husband  before  going  to  the  bank  to 
execute  the  deed  was  well  taken. 

3.  In  support  of  the  defense  Mrs.  Thomp- 
son testifies  that  on  going  to  the  bank  Muh- 
lon  Head  said:  "Mrs.  Thompson,  this  is  a 
warranty  deed  of  your  quarter  section  of 
land,  conveying  the  farm  to  me.  I  am  tak- 
ing it,  and  assuming  all  incumbrances  there- 
on. If  you  are  willing,  sign  your  name  right 
here."  Mr.  Tliompson  testifies  that  on  call- 
ing at  the  bank  Mahlon  Head  said:  "  'What 
shall  we  do  with  regard  to  the  mortgages  on 
your  land?'    I  told  bim  the  best  thing  I 
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could  do  was  to  turn  the  land  over  to  him, 
and  he  assume  all  the  incumbran'ies  on  the 
land.  He  said,  'All  right;  I  would  rather  do 
that  than  foreclose  the  mortgage.'  "  Mahlon 
Head  testifies  that  when  Mr.  Thompson  came 
Into  the  bank  he  said  to  him:  "  'George, 
what  are  70U  going  to  do  about  that  land 
and  those  mortgages  and  those  notes?'  and  he 
answered:  <A11  I  c:in  do  is  to  turn  them  over 
to  70a.  We  can  deed  the  land  to  you;'  and 
I  said:  <  Will  jou  and  your  wife  sign  the 
deed?'  and  he  said,  'Yes:  we  would  like  to 
get  along  with  as  little  expense  as  possible.'  " 
That  when  Mr.  Thompson  returned  with 
Mrs.  Thompson  he  said  to  her,  "Mrs  Thomp- 
son, I  want  you  to  sign  a  deed,"  and  she 
signed  it.  These  apparent  contradictions  are 
easily  reconciled  when  we  remember  that  the 
defendants  were  acting  with  a  full  knowl- 
edge of  the  Meatb  mortgage,  and  that  Mahlon 
Head  was  acting  without  such  knowledge, 
and  with  the  supposition  that  there  was  no 
other  Incumbrance  tlian  the  plaintiffs'.  Mr. 
Thompson  testified  that  Mahlon  Head  asked 
him  if  there  were  any  liens  filed,  and  if  there 
were  any  judgments  against  the  land,  and 
that  he  told  liim  "Ho,"  and  again  that  he 
be  did  not  tell  him  anything  about  ihe  Meath 
mortgage.  The  reasonable  conclusion  is  that 
Head  acted  upon  the  belief  that  there  were 
no  other  incumbrances  than  the  plaintiffs' 
four  mortgages,  and  hence  did  not  intend  to 
be  understood  as  assuming  the  Meath  mort- 
gage; while,  upon  the  other  hand,  the  de- 
fendants acted  upon  the  understanding  that 
he  was  agreeing  to  assume  the  Meath  mort- 
gage. If  such  be  the  correct  conclusion, 
then  that  essential  element  of  an  agreement, 
mutuality,  is  lacking,  and  there  was  no  agree- 
ment at  all. 

4.  Head's  inquiries  of  Mr.  Thompson  as  to 
liens  were  such  as  to  show  him  that  Head 
was  relying  upon  his  statements,  and  good 
faith  required  that  Thompson  should  have  de- 
clared the  existence  of  the  Meath  mortgage. 
This  he  did  not  do.  Though  it  is  true  tliat 
Head  had  constructive  notice,  yet,  if  Thomp- 
son knew  that  Head  was  relying  upon  his 
statements,  then  it  was  a  fraud  for  him  not 
to  have  disclosed  the  existence  of  the  Meath 
mortgage,  and  such  a  fraud  as  should  make 
void  the  agreement  if  one  were  made. 

5.  As  to  the  delivery  of  the  deed,  we  hold 
that  It  is  immaterial  whether  it  was  executed 
to  Mahlon  Head  or  to  Albert  Head.  As 
Malilon  Head  had  authority  to  take  the  deed 
in  Albert's  name,  we  think  it  clear  that  he 
had  authority  to  receive  it,  but  the  question 
remains,  was  there  a  delivery  of  the  deed  to 
Mahlon  Head?  The  testimony  shows  that 
when  executed  it  was  left  on  the  plaintiffs' 
bank  counter,  and  soon  thereafter  was  in 
the  personal  possession  of  Mahlon  Head  at 
the  time  he  tore  it  up.  It  appears,  however, 
that  no  part  of  the  consideration  had  yet 
passed  to  the  defendants.  Mr.  Thompson 
testifies  that  Head  said  to  him  that  he  did 
not  have  the  mortgages  and  notes  there 
then;  that  in  the  course  of  two  or  three 


weeks  he  would  have  all  the  papers,  and  then 
turn  them  over.  Mr.  Head  testifies:  "I  re- 
marked to  him  that  I  did  not  have  the  Kel- 
logg mortgages  here  then ;  that  I  weald  send 
for  them,  and  have  them  assigned  to  Head 
Bros.,  and  when  they  come,  if  all  right,  I 
will  deliver  to  you  the  mortgages."  Mr. 
Lovejoy,  the  notary,  testifies  that  the  deed 
was  to  Albert  Head ;  that  when  he  came  in 
the  bank  to  take  the  acknowledgement  "Mr. 
Thompson  held  the  deed  in  his  hand.  He 
came  up  and  signed  it,  also  his  wife;  and  be 
said  somethingaboat  her  mortgage,  •  •  * 
about  taking  it  ap,  *  *  *  and  about 
some  one,  *  *  *  I  think  It  was  Mr. 
Kellogg's  mortgage.  I  remember  distinctly 
that  Mr.  Head  said:  'Yon  sign  this  deed, 
and  I  will  take  up  her  mmtgages.'  He  men- 
tioned his  and  Kellc^g's  mort^iges. "  It  ap- 
pears there  were  no  exceptions  in  the  deed; 
that  it  was  to  Albert  Head,  who  was  then 
absent;  that  it  remained  for  the  plaintiffs  to 
get  an  assignment  of  the  Kellogg  notes  and 
mortgages,  and  that  they,  with  plaintiffs' 
notes  and  mortgages,  were  to  be  canceled  and 
delivered  up  if  everything  was  all  right.  We 
conclude  that  the  deed  was  executed  at  that 
time,  because  of  the  presence  of  Mrs.  Thomp- 
son in  town,  and  that  the  deed  was  to  be 
held  and  be  of  no  effect  antO  the  notes  and 
mortgages  were  canceled  and  surrendered. 
Entertaining  these  views,  the  decree  of  the 
district  oourt  is  afilrmed. 


State  v.  Txmssr. 
(Supreme  Cou/rt  of  Iowa.    May  9, 188B.) 
Labcbnt— SsiiTBircs— Affbai^-Rkoobd. 

1.  Twelve  indlotments  were  found  against  de- 
fendant, 6  for  laroenles,  and  the  residue  for  bnr- 
glarlously  breaking  and  ODtering  buildings,  and  it 
U  proved  tbat  he  stole  proporijoi  the  value  of 
tS66.  Held,  tbat  there  being  nothing  in  the  record 
as  to  his  antecedents  or  previous  character,  a  sen- 
tence of  17>{  years  in  the  penitentiary  will  not  be 
mitigated. 

2.  A  judgment  of  conviction  will  not  be  reversed 
on  the  ground  that  the  clerk  certified  that  the  tes- 
timony taken  before  ttie  grand  jury  was  read  to 
the  trial  jury,  and  that  no  other  evidence  was 
offered  by  either  party,  as  the  clerk  had  no  au- 
thority to  make  such  certificate:  also,  unless  the 
evidence  was  objected  to  below,  the  judgment  can- 
not be  reviewed,  as  it  waa  competent  to  waive  the 
privilege  of  being  confronted  with  witnesses. 

Appeal  f  roiu  district  court.Jaukson  county; 
Walter  I.  Hates,  Judge. 

At  the  December  term,  1885.  of  the  dis- 
trict court  of  Jackson  county,  12  indictments 
were  found  against  the  defendant.  Six  of 
these  indictments  charged  the  defendant  with 
larcenies,  and  the  others  were  charges  for 
burglariously  breaking  and  enterinj^  build- 
ings. The  defendant  was  in  custody  when 
the  indictments  were  found.  He  was  ar- 
raigned upon  each  charge  separately,  and  put 
upon  triiU.  Verdicts  of  guilty  were  returned, 
and  separate  judgmento  were  pronounced, 
by  which  the  defendant  was  ordered  to  l>e 
confined  in  the  penitentiary  for  the  period  of 
17^  years,  for  all  the  crimes  charged.  The 
defendant  appealed  in  each  case,  and  all  of 


Digitized  by  VjOOQIC 


Iowa.) 


STATE  «.  TUBNST. 


191 


the  appeals  were  submitted  to  this  coart 
upon  the  same  record  and  argument,  and 
they  will  be  disposed  of  in  one  opinion. 

V.  C.  Colo  and  A.  H.  Denman,  for  appel- 
lants. John  T.  8lone.  Atty.  Oen.,  for  the 
Stote. 

ItOTBROCX,  J.  The  judgments  In  all  of 
the  cases  were  rendered  on  the  lOth  day  of 
December,  1885.  The  defendant  has  since 
that  time  been  conflnrd  in  tlie  penitentiary. 
Appeals  were  talceu  by  tlie  service  of  tlie 
]>ro|)er  notices  on  the  9th  day  of  December, 
188ti.  After  that  time  the  defendant  made 
application  for  the  writs  of  habean  corpus 
against  the  warden  of  the  penitentiary,  and 
a  trial  was  hiid  as  to  the  legality  of  his  Im- 
prisonment. He  was  remanded  to  the  cus- 
tody of  the  warden,  and  upon  appeal  to  this 
court  the  order  was  affirmed.  See  Turney 
V.  Barr.  38  N.  W.  Bep.  550.  The  appeals  in 
these  cases  were  submitted  to  this  court  after 
the  procenling  in  habeat  oorput  was  Anally 
disposed  of.  The  cases  are  presented  upon 
transcripts,  which  are  siib.stantiaUy  alilce. 
We  will  ^ve  the  material  part  of  one  of 
them:  "How,  on  this  10th  day  of  December, 
A.  D.  1885,  this  cause  came  on  for  trial; 
the  plaintiff  appearing  by  M.  Y.  Gannon, 
ilistrict  attorney,  and,  the  defendant  being 
without  means  with  which  to  employ  counsel, 
the  court  appointed  D.  A.  Wynkoop,  Esq., 
attorney  to  defend  him.  The  defendant,  be- 
ing arraigiietl,  says  he  is  indicted  by  his  right 
name,  and  pleads  not  guilty.  And  there- 
upon came  a  Jury  of  twelve  good  and  law- 
ful men,  who  were  duly  sworn  to  well  and 
truly  try  said  cause,  and  a  true  verdict  render 
therein.  And  the  said  jury,  having  heard 
the  evidence  and  received  the  charge  of  the 
court,  returned  their  verdict  in  words  and 
figures  following,  to- wit:  'We.'thejury,  find 
the  defendant  guilty,  and  And  the  property 
stolen  to  be  of  tlie  value  of  $45.  li.  G. 
WnarTBROOK  Foreroiin.'  And  on  the  same 
day,  to-wit,  December  10.  1885.  the  court 
sentenced  the  defendant  (he  waiving  time) 
t4>  imprisonment  in  the  penitentiary  at  Ana- 
iDosa  for  tlie  term  of  six  months.  It  is  there- 
fore ordered  by  the  court  tliat  the  defendant, 
Cliester  Tumey,  be  talcen  by  the  sheriff,  and 
conveyed  to  the  penitentiary  at  Ananiosa. 
Iowa,  and  there  confined  at  hard  labor  fur  the 
term  of  six  months;  and  that  D.  A.  Wyn- 
koop be  allowed  ten  dollars  for  defending; 
and  that  judgment  be  entered  against  tlie  de- 
fendant for  costs." 

Ho  complaint  is  made  to  the  finding  and 
presentment  of  the  indictinenta  by  the  grand 
jury,  nor  to  the  arraignment  and  plea,  but 
many  objections  are  made  to  the  manner 
io  which  the  trials  were  conducted.  It  is 
«DOugli  to  say  that  tlie  record  above  set 
out  shows  no  error,  nor  even  any  irregu- 
lar.ty,  prejudicial  to  the  defendant.  It  ap- 
pears therefrom  that  the  defendant  was  ar- 
raigned; that  he  pleaded  not  guilty;  that  an 
attorney  was  appointed  by  the  court  to  de- 
fend him;  that  a  jury  was  impaneled  and 


sworn;  that  the  jury  heard  the  evidence,  and 
received  the  charge  of  the  court,  and  re- 
turned its  verdict;  and  that  judgment  was 
pronounced  thereon  on  the  same  day.  and  de- 
fendant waived  the  time  of  sentence.  These 
are  about  all  the  requisites  of  an  orderly  and 
legal  trial  of  criminal  cases.  This  is  the  rec- 
ord by  which  we  must  be  governed  in  the  de- 
termination of  these  appeals.  We  are  not 
permitted  to  consider  the  facts  upon  which 
reliance  was  had  in  the  habeas  corptu  pro- 
ceeding, nor  can  we  presume  that  the  court 
pronounced  sentence  withouthaving allowed 
six  hours  to  elapse  after  verdict,  as  provided 
by  section  4496  of  the  Code,  and  the  record 
shows  that  the  time  was  widved  by  the  de- 
fendant. 

It  is  stated  in  the  record  that  the  jury  heard 
the  evidence.  Tiie  cleric  of  the  district  court 
made  a  certificate,  in  which  he  stated  that  the 
testimony  taken  before  the  grand  jury  was 
rend  to  the  trial  Jury,  and  that  no  other  evi- 
dence was  offered  'in  the  trials  by  either 
party.  It  is  claimed  that  this  was  a  gross 
error.  It  is  no  part  of  the  duty  of  the  clerk  of 
the  district  court  to  make  such  a  certificate. 
When  he  has  certified  the  record  as  the  court 
and  the  parties  have  made  it,  he  has  done 
every  act  which  the  law  autliorizes  hlin  to 
perforin  in  a  case  appealed  to  this  court;  and 
even  if  the  clerk  could  by  certificate  make  a 
record,  and  if  it  be  conceded  that  the  testi- 
mony taken  before  the  grand  jury  was  all  the 
evidence  introduced  on  the  trials,  we  could 
not  reverse  the  judgments  on  that  ground, 
because  no  objection  was  made  to  the  evi- 
dence, and  it  was  competent  for  the  defend- 
ant to  waive  the  privilege  uf  being  confronted 
with  the  witnesses  against  him.  iSlale  v. 
Poison,  29  Iowa,  133;  State  v.  Fooks,  65 
Iowa,  452,  21  N.  W.  Rep.  773. 

There  are  many  other  objections  urged  to 
the  proceedings,  but  they  do  not  appear  of 
record.  We  cannot  presume  error.  It  must 
be  made  to  appear  affirmatively  and  from 
the  record.  The  objections  made  to  the  form 
of  the  verdicts  are  absolutely  without  merit. 
They  should  be  disregarded  by  the  court, 
even  if  the  attention  of  the  court  below  had 
been  called  thereto,  and  a  correction  asked. 
The  same  may  be  said  oi  objections  to  the 
form  of  the  indictments.  In  short,  there  is 
nothing  in  the  record  in  these  cases  which 
autliorizes  a  reversal  of  the  judgments.  It 
1b  to  be  rememliered  that  no  objection  was 
made  nor  exception  taken  to  anything  which 
was  done  in  the  court  below.  ^ 

2.  We  come  now  to  what  we  regard  as  the 
only  real  question  in  these  cases.  It  is  urged 
with  muf.'h  earnestness  by  counsel  for  appel- 
lant that  tiie  punishment  indicted  upon  him 
is  excessive.  As  we  liave  said,  there  were 
12  indictments.  The  acts  with  which  the 
defendant  was  charged  were  the  breaking 
and  entering  stores,  a  butcher-shop,  and 
other  buildings,  and  stealing  therefrom  cer- 
tain personal  property.  For  each  act  two 
indictments  were  found, — one  for  breaking 
and  entering,  and  the  other  for  the  larceny. 
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These  are  separate  offenses,  and  under  the 
law  indictments  may  be  returned  for  each, 
independent  of  the  other.  The  Jury  found 
the  stolen  property  to  be  of  the  value  of  i|566 
in  the  aggregate.  The  penalty  InQicted  is 
17  years  and  6  months'  imprisonment  in 
the  penitentiary.  It  is  not  claimed  that  the 
defendant's  punishment  should  be  reduced 
because  there  is  doubt  of  his  guilt.  Such  a 
claim  cannot  be  made,  in  the  face  of  the 
record  before  us.  It  is  not  a  oase  for  sym- 
pathy, upon  the  ground  that  an  innocent 
man  has  been  convicted  of  crime.  The  evi- 
dence taken  bnfore  the  grand  jury  is  quite 
full  and  explicit.  It  shows  without  question 
that  the  defendant  committed  the  crimes 
with  which  he  was  charged.  He  was  arrested 
very  soon  afterwards,  and  nearly  all  of  the 
stolen  property  was  found  either  in  his  actual 
possession  or  concealed  in  places  which  he 
pointed  out.  In  short,  he  made  a  full  con- 
fession of  the  acts  charged,  and  nearly  all  of 
the  property  was  recovereid  by  the  owners. 
In  view  of  these  facts,  it  is  ensy  to  under- 
stand why  no  defense  was  made  in  his  be- 
half; and  as  section  3775  of  the  Code  pro- 
Tided  that  a  distrii  t  attorney  was  allowed, 
for  each  conviction  on  a  plea  of  guilty,  the 
sum  of  95.  and  for  each  jury  trial,  in  cases 
of  felony,  the  sum  of  820,  to  be  paid  by  the 
county,  it  is  not  ditlicult  to  comprehend  why 
there  were  12  jury  trials.  It  was  this  un- 
waiTanted  multiplication  of  jury  trials  which 
gave  rise  to  the  gross  irregularities  of  which 
mention  was  made  in  the  case  of  Turney  v. 
Barr,  above  cited.  There  was  no  demand 
for  any  jury  trial  for  any  puqH>se  but  to 
manufacture  attorney's  fees.  The  defend- 
ant made  no  real  denial  of  his  guilt,  and 
there  was  no  defense  that  could  have  been 
made  for  him.  He  broke  open  buildings  and 
stole  property  of  the  value  of  0566,  and  his 
crimes  demanded  more  than  merely  nominal 
punishment. 

In  determining  the  question  whether  the 
term  of  imprisonment  should  be  reduced,  we 
must  be  governed  by  the  record  before  us. 
We  know  nothing  of  the  defendant's  ante- 
cedents. His  previous  character,  whether 
good  or  bad,  is  an  important  consideration 
in  determining  the  question.  In  short,  the 
record  presents  no  case  for  mitinration  of  the 
sentence.  We  determined  in  the  case  of 
Arthur  V.  Craig,  48  Iowa,  264,  that  the  gov- 
ernor of  the  state  has  power  to  annex  to  a 
pardon  any  condition,  precedent  or  sub- 
sequent, provided  it  be  not  illegal,  immoral, 
or  impossible  to  be  performed.  It  is  well 
understood  that,  in  exercising  the  pardoning 
power,  there  are  many  considerations  pre- 
sented to  the  executive  which  cannot  be  con- 
sidered by  this  court  in  passing  upon  the 
question  of  the  extent  of  punishment  proper 
to  be  inflicted  upon  a  criminal.  If  this  court 
were  to  reduce  the  sentence,  we  can  attach 
no  conditions.  We  have  concluded  that  we 
ought  not  to  make  any  order  in  the  premises. 
If  all  that  is  claimed  in  defendant's  behalf  in 
the  argument  of  his  counsel  is  true,  the  case 


is  a  proper  one  to  be  presented  to  the  ex- 
ecutive; but  we  are  not  permitted,  under  the 
law,  to  consider  questions  which  do  not  arise 
upon  the  record.  The  judgment  of  the  dis- 
trict court  will  be  alBrraed. 


HiPPEE  V.  Pond  et  al. 
(Supreme  Court  <if  Iowa.    May  8, 1889.) 

PaiSCIPAI.  AND  AaBMT— I^BOOTIABIJI  IXSTBUMBXTS 
— ^MOKTQAOES — GCAKDIAN  AKD  WaRD. 

1.  The  regular  payments  of  interest  on  a  note 
secured  by  a  mortgage  were  forwarded  by  tbe 
mortgagor,  and  afterwards  by  her  grantee,  who 
had  assumed  payment,  to  C,  who  was  the  mort- 
gagor's agent  In  effecting  the  lean,  and  were  by 
aim  forwarded  to  the  mortgagee.  The  grantee  ap- 
plied to  C.  for  an  extension  of  time,  which  C.  a^eed 
to  procure  on  payment  for  his  services.  Failing  to 
procure  the  extension  from  the  mortgagee,  C, 
after  maturity,  paid  the  amount  with  his  own 
funds,  stating  that  the  grantee  bad  wanted  an  ex- 
tension, but  had  since  decided  to  pay,  and  took  a 
satisfaction  piece,  bat  afterwards  returned  the 
mortgage  and  note,  reqaesting  and  obtaining  an 
assignment  in  blank.  C.'s  commisBiun  for  the  ex- 
tension was  paid.  C.  applied  to  plaintiff  to  take  the 
note  and  iportgage,  and  promised  to  find  another 
purchaser,  and  represented  himself  to  be  tlie  mort- 
gagor's agent.  Plaintiff  took  them,  paying  tbe  full 
amount  due,  and  inserted  his  name  In  the  blank  as- 
signments. The  mortgagor  and  grantee  supposed 
that  the  mortgage  was  stiU  held  by  the  mortgagee, 
and  paid  the  interest,  and  at  the  end  of  the  exten 
sion  period  the  principal,  to  C,  who  defaulted. 
Held,  that  the  transaction  amounted  to  a  transfer 
of  tbe  instruments  to  plaintiff  by,  and  he  snooeeded 
to  the  rights  of,  tbe  mortgagee,  and  that  plaintiff 
should  not  sustain  the  loss. 

3.  The  note  was  payable  to  a  guardian,  and  at 
the  time  of  the  assignment  the  ward  was  of  full 
age.  Held,  that  tbe  ooUeotion  of  the  money  and 
assignment  by  the  guardian  were  valid  as  to  third 
persons;  the  ward  having  made  no  objection. 

Appeal  from  district  court.  Clay  county; 
Oboboe  H.  Cabr,  Judge. 

Action  for  the  foreclosure  of  a  mortgage 
upon  certain  real  estate.  Upon  a  hearing  on 
the  merits  there  was  a  decree  for  the  defend- 
ants.   Plaintiff  appeals. 

N.  B.  Raymond,  for  appellant.  W.  S. 
Bemis  and  HuyJiag  <&  Chamberlain,  for  i|p- 
pellees. 

BoTHBOCK,  J.  1.  In  the  year  1878  the  de- 
fendant Mary  J.  Fond  was  the  owner  of  80 
acres  of  land  in  Clay  county.  She  made  a 
loan  of  9200  of  one  8. 1.  Uillhouse,  guardian 
of  Sarah  B.  Uillhouse,  of  Hartford,  Conn. 
The  loan  was  for  nve  years,  and  was  secured 
by  a  mortgage  on  said  land.  Afterwards 
Mary  J.  Pond  sold  and  conveyed  the  land  to 
the  defendant  Jones,  who  assumed  the  pay- 
ment of  said  mortgage.  The  loan  was  orig- 
inally procured  through  one  Creigbton,  a  loan 
broker  at  Des  Moines.  There  is  no  doubt 
that  Creighton  was  the  agent  of  Mrs.  Pond  in 
effecting  the  loan.  The  r^ular  payments  of 
interest  on  the  loan  were  sent  by  her  and  by 
Jones,  after  he  bought  the  land,  to  Creigbton, 
who  forwarded  the  money  to  Hartford.  The 
note  secured  by  the  mortgage  fell  due  on  May 
1,  1883.  Some  time  prior  to  that  date  Jones 
applied  to  Creighton  to  procure  for  bim  an 
extension  of  the  loan  for  two  years.    Craigh- 
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ton  agreed  to  procure  the  exteriRion  upon  the 
payment  of  six  dollars  for  his  services.  Un 
the  26tb  of  April,  1883,  be  wrote  to  one  Abbe, 
ofllHrtford,  Conn.,  through  whom  t)ie  loan 
bad  been  negotiated,  inquiring  whether  the 
dnired  extension  would  be  granted.  Abbe 
replied  that  Mrs.  HiUhouse  was  a  poor  wo- 
man, and  wanted  her  money.  This  letter  was 
written  on  the  8th  dar  of  May,  1883.  On  the 
7th  of  the  same  month  Crelghton  again  wrote 
to  Abl)e,  inclosing  a  draft  in  payment  of  the 
note  and  mortgage,  and  saying:  "  We  inclose 
tat.  piece  for  Pond  loiin. "  The  money  was  re- 
ceived, and  the  satisraction  piece  whs  exe- 
cuted, and  returned  to  Creighton.  On  the 
17th  day  of  May.  1883,  Creighton  returned 
the  note  and  mortgage  to  Abbf,  requesting 
that  he  liave  Mrs.  HiUhouse  assign  them  in 
blank,  which  she  did,  and  tlie  same  were  re- 
torned  to  Creighton.  tt  does  notappear  what 
became  of  the  satisfaction  piece.  Jones  pHid 
the  six  dollars  commission  for  the  extension 
of  time  desired  by  him.  Creighton  sold  the 
note  and  mortgage  to  the  pUintiff ,  who  paid 
therefor  the  full  amount  of  the  principal  and 
accrued  i  nterest.  He  took  the  note  and  mort- 
gage into  his  possession,  and  at  some  time 
thereafter  inserted  his  name  in  the  blank 
assignment!!.  Jones  continued  to  send  the 
lemi-anninl  inatHllments  of  interest  to  Creigh- 
ton, who  paid  the  same  to  the  plaintiff,  and 
at  the  expiration  of  the  two  years  he  paid  tlie 
full  amount  of  the  note  and  mortgage  to 
Crpighton,  who  absconded  without  paying 
the  pluintiS  any  part  of  the  money. 

The  qai«tion  to  be  determined  is,  shonid 
the  plaintiff  suffer  the  loss  occasioned  by 
Creighton's  defalcation,  or  should  the  loss  fall 
upon  Jones  and  the  other  defendants,  who  are 
subsequent  mortgagees  and  purchasers  of  the 
land?  If.  when  the  note  and  mortgage  be- 
came due,  Jones  had,  instead  of  asking  for  an 
extension,  paid  the  money  to  Creighton,  and 
Creighton  had  failed  to  pay  it  to  Abbe,  the 
agent  of  the  mortgngee,  the  loss  would  have 
fallen  upon  Jones.  Artley  v.  Morrison,  73 
Iowa,  132,  34  N.  W.  Hep  779.  Did  the  facts, 
in  connection  with  the  payment  of  the  mort- 
gage by  Creighton,  the  subsequent  sale,  and 
assignment  to  the  plaintiff,  change  the  rights 
of  Jones  as  to  whom  he  was  authorized  to 
make  payments?  It  is  contended  by  counsel 
for  appellant  that,  as  the  plainUfl!  held  the 
note  and  mortgage  by  a  regular  assignment, 
he  has  the  same  rights  which  the  mortgagee 
bad.  On  the  other  hand,  it  is  claimed  by 
counsel  for  appellees  that  when  Creighton 
paid  the  mortgage,  and  received  the  satisfac- 
tion piece,  the  mortgage  Wits  extinguisiied, 
and  that  the  assignment  conferred  no  riglit 
upon  the  plaintiff.  We  do  not  think  this  last 
position  can  ^x  maintained.  Jones  did  not 
pay  tlie  debt  at  that  flme.  He  was  not  enti> 
tlai  to  a  discliarge  of  the  debt,  and  a  satisfac- 
tion of  the  mortgage,  without  payment.  At 
the  time  Creighton  made  the  payment  for 
him,  80  far  as  (he  evidence  shows,  1 1  was  done 
I'v  mistake,  and  in  the  belief  that  Jones  was 

teadj-  to  pay  the  debt.  Creighton  stated  in 
v.42N.w.no.3— 13 


the  letter  In  which  he  sent  th«  money  to  Abbe 
that  "Pond  wanted  an  extension,  but  since 
decided  to  pay. "  It  appears  that  at  tliat  time 
Creighton  was  a  man  of  affairs.  He  was  ex- 
tensively engaged  as  a  loan  agent  or  broker. 
He  advanced  his  own  money  to  pay  tliis  loan, 
and  if  by  mistake,  or  in  the  belief  that  Jones 
was  ready  to  reimburse  him  for  the  advance- 
ment, he  had  the  right  to  correct  the  mistake 
by  taking  an  iissignment  of  the  note  and  mort- 
gage. We  are  of  opinion  that  the  assignment 
to  the  plaintiQ!  was  a  valid  transaction,  and 
tliat  he  was  the  lawful  holder  of  the  note,  and 
of  the  mortgage  given  to  secure  its  payment. 

The  transaction,  so  far  as  Crelgbton's  con- 
nection with  it  WJiS  involved,  amounted  to  a 
mere  transfer  of  the  note  and  inortgage  from 
Mrs.  HiUhouse  to  the  plaintiff,  and  his  rights 
as  against  the  maker  of  the  mortgage  and  sub- 
sequent  grantees  of  the  land  were  precisely 
the  same  as  the  rights  of  Mrs.  HiUhouse,  un- 
less there  were  some  facts  in  connection  with 
the  assignment  to  the  plaintiff  wliich  changed 
the  relations  of  the  parties.  An  examination 
of  the  evidence  satisfies  us  that  in  making 
the  transfer  and  assignment  the  plaintiff  act- 
e0  in  good  faith,  and  in  the  belief  that  Creigh- 
ton was  the  agent  of  llie  mortgiigors.  The 
plaintiff  testified  as  a  witness  that  Creightpn 
represented  himself  to  be  tbelr  agent,  and 
there  is  no  evidence  in  the  record  cuntradict- 
ory  to  this.  It  is  true  that  Creighton  solicited 
the  plaintiff  to  make  the  purchase  and  take 
the  assignment,  and  promised  that  he  would 
And  another  purchaser  for  the  note  and  mort- 
gage. Hut  the  fact  is  undisputed  that  the 
plaintiff  paid  for  the  same  in  full,  tmd  his 
ownership  thereof  is  and  was  absolute.  It  is 
also  a  significant  fact  that  none  of  the  de- 
fendants in  any  manner  changed  their  rela- 
tions to  Creighton.  They  at  all  times  sup- 
posed that  the  mortgage  was  still  heiil  by 
Mrs.  HiUhouse.  In  view  of  all  these  facto 
and  circumstxnces  there  is  no  difference  in 
principle  between  this  case  and  that  of  Art- 
ley  v.  Morrison,  alrave  cited. 

2.  A  question  is  made  as  to  the  validity  of 
the  assignment  of  the  note  and  mortgage 
made  by  Mrs.  HiUhouse.  It  appears  that  at 
that  time  her  ward,  Sarah  B.  HiUhouse,  was 
of  full  age,  and  it  is  claimed  by  counsel  that 
the  right  of  the  guardian  to  act  as  such  had 
ceased.  But,  in  the  absence  of  any  objection 
irom  the  ward,  the  collection  of  her  money 
by  the  person  to  whom  it  was  payable  cannot 
be  called  in  question  by  third  persons.  The 
note  was  made  payable  to  S.  I.  HiUhouse,  and 
her  assignment  must  in  this  proceeding  be 
regarded  as  valid.  Our  conclusion  is  that 
the  district  court  should  have  entered  a  de- 
cree for  the  plaintiff  as  prayed.    Be  versed. 


HAWunr  9.  Pagb  «t  otn. 

(Supreme  Court  af  Iowa.    Majr  8, 1880.) 

LiMiTATioK   or  Actions — FKxunuutirT   Cjonvbt- 

ANOES. 

By  Code  Iowa,  If  2529,  2580,  an  aoUon  for  relief 
for  fraud  In  exclusively  equitable  caMs.most  be 
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brought  within  five  years  after  discovery.  An  al- 
leged fraudulent  deed  was  executed  in  1874,  and 
recorded  two  years  later.  Held,  that  the  record- 
ing of  the  deed  ojierated  as  a  discovery  ol  the 
fraud  as  to  a  creditor  of  the  Krantor  who  hod  ob- 
tained judgment  before  its  execution,  there  iieing 
no  showing  that  such  discovery  was  unavailable 
M  a  basis  of  further  inquiry  and  proceeding- 
Appeal  from  district  court,  Humboldt 
county;  Lot  Thomas,  Judge. 

Action  to  subject  certain  real  estate  to  the 
payment  of  a  judgment.  Decree  for  defend- 
ants, and  plaintiff  appeals. 

Theo.  Hawley,  for  appellant.  Wright  4k 
Farrell,  for  appellees. 

Gbanqer,  J.  On  the  6th  day  of  August, 
1873,  the  defendant  George  £.  Page,  who 
was,  and  is  now,  the  husband  of  the  defend- 
ant Phoebe  E.  Page,  owned  the  premises  in 
question,  and  on  that  day  the  plaintiff  ob- 
tained a  judgment  in  the  district  court  of 
Humboldt  county  against  said  George  E. 
Puge.  On  the  10th  day  of  April,  1874, 
George  £.  Page  conveyed  the  premises  to  liis 
wife,  by  deed,  and  fur  a  consideration  therein 
expressed  of  8500,  which  deed  was  filed  for 
record  March  28,  1876.  Plaintiff  avers  that 
such  conveyance  to  tlie  wife  was  in  fraud  of 
his  rights  as  a  judgment  creditor,  Hnd  that  his 
judgment  should  be  decreed  a  lien  tliereon. 
This  action  was  commenced  in  July,  1884, 
and  the  defendants  say  the  action  is  barred 
by  the  statute  of  limitation.  No  brief  or 
argument  is  on  file  for  appellees.  Upon  the 
question  of  the  plea  of  tlie  statute  of  limita- 
tions ■  appellant  concedes  that  if  tlie  case  of 
Laird  v.  Kilbourne,  70  Iowa,  83,  30  N.  W. 
Rep.  9,  is  in  point,  it  is  conclusive  of  this 
case,  and  be  says  tliat  under  the  rule  there 
laid  down  the  defendants  have  established 
'  their  plea.  With  reference  to  that  case,  it 
may  be  well  here  to  remark  that  tlie  language 
of  the  opinion,  construed  abstractly,  an- 
nounces a  rule  broader  than  the  court  in- 
tends. As  applied  to  the  facts  of  that  case, 
the  rule  is  correct.  Viewed  in  the  light  of 
the  plea  under  consideration,  we  think  the 
facts  of  the  two  cases  are  not  essentially  dif- 
ferent. In  that  case  there  was  a  debt  against 
the  husband,  after  which  be  transfer)  ed  the 
premises  to  his  wife.  It  may  be  added  that 
in  that  case  the  husband,  at  the  time  of  the 
conveyance,  was  insolvent.  The  deed  was 
duly  recorded,  of  which  the  plaintiff.  Laird, 
was  required  to  take  notice.  At  the  time  of 
the  deed  being  placed  on  record  he  knew  that 
be  was  a  creditor.  These  are  the  exact  facts 
in  the  case  at  bar.  The  plaintiff,  in  legal 
contemplation,  knew  of  the  reeonling  of  the 
deed  by  which  his  judgment  debtor  conveyed 
his  lands  to  his  wife.     The  record  further 


disclosed  that  the  deed  was  not  recorded  for 
nearly  two  years  after  its  execution.  These 
facts  are  urged  as  indications  or  badges  of 
fraud,  wliicli  we  may  admit.  They  wer» 
known  to  the  plaintiff,  and  we  think  they 
constitute  knowledge  or  a  discovery  of  fraud 
witiiin  tlie  meaning  of  the  law.  The  law 
certainly  does  not  contemplate  such  a  dis- 
covery as  would  give  positive  knowledge  of  a 
fraud,  but  such  a  discovery  as  would  lead  a 
prudent  man  to  inquiry  or  action.  To  hold 
that  the  discovery  must  amount  to  absolute 
knowledge  of  the  fact  of  fraud  would  be  ta 
render  the  statute  practically  inoperative,  a» 
such  knowledge  is  rarely  had  before  the  facts 
are  established  by  adjudiaation.  We  are  not 
required  to  decide  just  liow  much  knowledge 
is  necessary  to  constitute  a  discovery  of  the 
fraud,  so  as  to  put  in  operation  the  running 
of  the  statute,  and  it  is  sufficient  to  say  that 
the  kiiowleiige  of  plaintiff  in  this  rase,  in  the 
absence  of  a  Showing  on  liis  part  that  it  was 
unavailable  as  a  basis  of  further  inquiry  and 
proceeding,  was  a  discovery  of  the  fraud,  and 
that  his  action  is  liarred.  See  Gebhard  v. 
Sattler,40  Iowa,  152;  Ang.  Lim.  §  187.  The 
judgment  of  the  district  court  is  ofirmed. 


>  By  Code  Iowa,  i  2S39,  subd.  4,  an  action  "for  re- 
lief, on  the  ground  of  fraud,  in  oases  heretofore 
solely  cognizable  in  a  court  of  chancery, "  must  be 
brought  within  five  years  after  the  cause  accrues. 
Section  2580  nrovides  that  "in  actions  for  relief,  on 
the  ground  of  fraud,  •  •  •  the  cause  of  action 
shall  not  be  deemed  to  have  accrued  until  the 
fraud  •  *  •  comp'alned  of  shall  have  been  dis- 
covered by  the  party  aggrieved. " 


Leas  t.  Gabverich  et  al. 

(Suprane  Court  of  Iowa.    May  9, 1889.) 

TAX-TITI.M— Fraud. 

1.  Defendant,  having  some  doubts  as  to  the  va- 
lidity of  bis  title  to  land,  decided  to  let  it  be  sold 
for  taxes  and  buy  in  the  tax-title.  The  land  was 
sold,  and  the  notice  of  expiration  of  redemption 
was  served  upon  defendant  by  one  W.  J.  11.,  whom 
defendant  knew  very  well.  Defendant  told  him 
his  reasons  for  permitting  the  sale  for  taxes,  and 
asked  him  to  take  the  deed  in  his  own  name,  and 
afterwards  transfer  the  tiUe  to  defendant,  he  pro- 
posine  to  pay  the  redemption  money  about  the 
time  the  right  should  expire.  This  W.  J.  H.  agreed 
to  do,  and  declared  that  it  was  not  neoessary  that 
the  payment  should  be  made  on  or  before  the  day 
the  right  expired,  but  if  made  soon  afterwards  it 
would  be  good.  The  notice  was  in  the  name  of 
H.  W.  M.,  W.  J.'s  brother,  to  whom  W.  J.  had 
transferred  the  tax  certificate,  and  W.  J.  testified 
that  in  serving  the  notice  he  acted  as  his  brother's 
agent.  Defendant  testified  that  he  then  did  not 
Irnfiw  that  any  other  person  was  interested  in  the 
tax  certificate,  and,  knowing  W.  J.  M.  by  the  name 
of  "  Will, "  he  supposed  the  notice  was  in  hi*  name. 
About  the  time  the  right  expired,  defendant  called 
on  W.  J.  M.,  and  paid  him  the  redemption  money, 
and  was  informed  tbst  H.  W.  M.,  who  owned  the 
certificate,  was  alMent,  but  as  soon  as  he  returned 
they  would  call  on  defendant  and  give  bim  a  deed. 
W.  3.  M.  next  day  left  the  sUte,  and  U.  W.  re- 
fused to  transfer  the  title,  except  upon  a  payment 
of  $3,000.  The  land  was  sold  at  the  tax-sale  for 
(51.85,  and  was  worth  (7,000.  H.  W.  H. 's  interest 
was  sold  to  plaintUt  through  an  attorney,  who  waa  ' 
also  employed  by  plaintiff  In  some  legal  business, 

for  tl,100,  the  attorney  to  receive  tSOO  additional 
upon  recovery  of  possession.  Plaintiff  knew  that 
he  was  buying  a  tax -title  to  land  oooupied  by  an 
adverse  claimant,  who  was  making  a  vigorous  re- 
sistance to  the  enforcemenUof  the  tax-title.  BMC 
that,  as  the  tax-title  was  acquired  by  fraud,  and 
transferred  to  plaintiff,  who  had  at  least  construot- 
ive  notice  of  its  character,  it  could  not  be  en- 
forced, and  that  defendant  was  entitled  to  have 
his  tillequieted. 

2.  If  W .  J.  H.  was  acting  as  agent  of  EL  W  M., 

he  had  full  power  to  receive  the  redemption  mon-        | 
ey  and  make  contracis  as  to  the  time  and  condi-         { 
tions  of  payment,  and  bis  principal  is  chargeable        j 
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with  Icnowledge  of  and  respoDsibllity  for  his 
frrad,  and  s  redemption  pursuant  to  the  agreement 
made  by  him,  though  not  in  compliance  with  the 
statute,  ia  such  a  one  as  in  equity  will  defeat  the 
tax-title. 

3.  Though  the  attorney  through  whom  plaintiff 
bought  was  not  at  that  time  plaintiff's  attorney, 
BO  as  to  bind  plaluttff  by  his  knowledge,  the  facts 
were  such  as  to  put  plaintiff  on  inquiry,  and  he  is 
chargeable  with  such  knowledge  of  facta  a*  he 
might  haye  ascertained  had  be  made  inquiry. 

Appesi]  from  superior  court  of  Keokuk; 
Henbt  Banks,  Jr.,  Judge. 

Action  in  equity  to  recover  the  possession 
of  and  quiet  the  title  to  certain  lands.  The 
defendants,  in  their  answer,  set  up  title  to 
tlie  lands,  and  pray  that  it  be  quieted  in  them . 
There  was  a  trial  on  the  merits,  and  a  decree 
dismissing  plaintiff's  petition  and  quieting 
the  title  in  defendants.     Plaintiff  appeals. 

/.  T.  Smith,  for  appellant.  Craig,  Me- 
Crary  &  Craig,  for  appellees. 

Beck,  J  1.  The  defendant  Oarverich 
has  for  a  great  many  years  occupied  and  cul- 
tivated the  lands  in  controversy  (160  acres) 
as  a  farm  and  homestead.  He  failed  pur- 
posely to  pay  the  taxes  upon  it  for  one  year, 
and  {termitted  it  to  be  sold  at  tax-sale,  be- 
lieving tliat  he  could  thereby  acquire  a  tax- 
title  which  would  strcDgthen  his  right  to  the 
lands.  He  unwisely  believed  that  his  title 
IKMsibly  might  not  be  perfect,  as  the  land 
was  a  part  of  the  Half-Breed  tract,  the  title 
of  which  had  been  for  a  long  time  unsettled 
and  in  litigation;  but  at  this  time  it  was 
generally  underatood  to  be  good.  The  land 
was  accordingly  gold,  and  a  treasurer's  deed 
executed,  under  the  circumstances  hereafter 
disclosed.  Plaintiff  claims  under  this  tax- 
deed,  and  defendants  claim  under  the  Half- 
Breed  title,  which  has  its  origin  in  a  grant 
by  the  United  States  government.  It  Is  pre- 
suroed  that  defendant  has  learned,  by  expe- 
rience, too  late  to  keep  him  from  trouble  in 
this  case,  but  which  may  impart  wisdom  to 
be  used  in  future  transactions,  that  it  is 
safer  to  trust  to  the  Hiilf-Breed  title,  unsup- 
ported, than  to  imperil  the  title  of  bis  land 
by  permitting  a  tax-title  to  be  acquired  by  a 
friend,  trusting  in  his  promise  to  convey 
such  title  to  him.  It  is  not  denied  that  de- 
fendant's title  to  the  land  is  valid,  unless  it 
be  defeated  by  plaintiff's  tax-title,  and  it 
may  \»  a-ssumed  that  the  tax-title,  as  dis- 
closed by  the  records,  is  regular  and  valid, 
unless  it  be  defeated  by  fraud  which  defend- 
ant insists  was  practiced  by  plaintiff  and  his 
grantors,  whereby  defendant  was  induced  to 
permit  a  tax-deed  to  be  executed  without  re- 
d'-mption,  under  a  promise  that  the  tax-title 
would  be  transferred  to  him.  The  questions 
for  our  determination  involve  the  validity  of 
tlie  tax  title  held  by  plaintiff. 

2.  We  will  proieed  to  state  briefly  the 
fHCts  disclosed  by  tlie  evidence,  and  the  con- 
clusions to  which  they  lead  us.     Defendant, 

probably  without  sufficient  reason,  believed 
that  the  title  to  his  lands  was  uncertain,  and 

might  be  strengthened  by  a  tax-title.    We 

are  authorized  to  infer  tliat,  as  there  had 


been,  in  former  years,  litigation  in  regard  to 
the  tract  of  which  the  land  is  a  part,  defend- 
ant's belief  and  purposes  were  honestly  en- 
tertained. He  knew  that  a  notice  would  be 
served  upon  him  just  prior  to  the  issuing 
of  the  tax-deed.  He  depended  upon  this  no- 
tice to  advise  him  when  to  act  in  order  to  se- 
cure a  tax-deed  pursuant  to  his  plan.  The 
notice,  indue  time,  was  served  upon  defend- 
ant, while  he  was  employed  threshing  his 
grain  with  a  machine,  by  W.  J.  Meiles,  whom 
defendant  knew  quite  well.  He  was  a  law- 
yer, an  insurance  agent,  and  had  been  the 
county  superintendent  of  schools.  He  had 
quite  often  shared  the  hospitality  of  defend- 
ant, by  taking  dinners  and  staying  over 
night  at  defendant's  house  when  he  was  in 
the  neighborhood  attending  to  school  busi- 
ness and  (using  his  own  language)  "look- 
ing after  voters. "  We  are  authorized  to  in- 
fer that  he  nnd  defendant  were  political 
friends,  and  probably  of  the  same  political 
party.  Defendant  testifies  that  he  informed 
Medes  of  his  purpose  in  permitting  the  land 
to  be  sold  for  taxes,'  and  requested  him  to 
take  a  deed  in  his  own  name,  and  afterwards 
to  transfer  the  title  to  plaintiff.  He  pro- 
posed  to  pay  the  money  necessary  for  redemp- 
tion at  or  about  the  time  the  right  of  re- 
demption should  expire.  Medes  promised 
to  comply  with  defendant's  request,  and  de- 
clared that  it  was  not  necessary  that  payment 
should  be  made  on  or  before  the  day  the  right 
of  redemption  expired,  but  if  made  soon  aft- 
erwards it  would  be  good.  This  agreement 
was  distinctly  and  plainly  stated  by  the 
parties,  according  to  defendant's  testimony. 
But  Medes  testifies  that  no  such  arrangement 
was  made.  Defendant  is  to  an  important 
extent  corroborated  by  a  witness,  who  was 
present,  and  heard  a  small  part  of  the  con- 
versation. While  the  corroboration  extends 
to  but  a  few  words  of  conversation  heai-d  by 
the  witness,  wherein  Medes  promised  to 
comply  with  the  request  of  defendant,  it  is 
quite  important,  and  really  gives  gi-eat sup- 
port  to  defendant's  evidence.  This  request 
was  conneited  in  the  conversation  with  the 
not  ce  of  redemption  served  by  Medes.  This 
notice  was  in  the  name  of  a  brother.  H.  W. 
Medes,  to  whom  the  other  Medes  had  as- 
signed thetax-sale certificate.  Defendantde- 
clares  that  he  hail  no  knowledge  that  any  oth- 
er person  than  W.  J.  Medes  held  the  certifi- 
cate. He  knew  the  last-named  by  the  name 
of  "Will,"  and  he  supposed  the  notice  was 
given  by  him,  and  did  not  know  that  H.  W. 
Medea  was  interested  in  the  transaction. 
He  had  no  different  knowledge  until  after 
the  deed  was  made,  and  the  fact  disclosed  to 
him  that  his  lonfidence  in  his  friend  had  se- 
riously imperiled  his  valuable  farm  and  home- 
stead. The  evidence  shows  that  W.  J. 
Medes  had  bought  the  land  at  tax-sale,  and 
transferred  the  certificate  to  his  brother,  II. 
W.  The  first  testifies  that  in  serving  the 
notice  he  acted  as  the  agent  of  the  last.  De- 
fendant swears  that  he  had  no  knowledge  of 
these  things.    About  the  i 


the  time  the  rlght^ot. 
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redemption  expired,  defendant  testifies  that 
he  called  upon  W.  J.  Medea,  to  malce  re- 
demption from  tlie  tax-sales,  and  paid  him 
the  amount  required  to  redeem.  He  was  in- 
formed b,r  W  J.  Medes  that  the  certificate 
was  in  possession  of  his  brother,  H.  W.,  at 
Fairfleld  who  would  soon  come  to  Keokult, 
where  the  first  lived,  and  the  two  would  then 
Tisit  defendant  and  close  the  transaction. 
This  promise  and  arrangement  are  denied  by 
W  J  Mrdes;  but  he  does  not,  directly  or  in- 
directly, deny  that  defendant  paid  him  the 
money  at  the  visit  for  the  redemption.  W 
J.  Medes  was  about  to  remove  from  the  state, 
and  the  next  day  after  the  visit  did  leave, 
and  defendant  has  never  since  seen  him. 
He  and  his  brother  both  testify  that  his 
brother's  money  was  paid  upon  the  tax  pur- 
chase, and  that  he  was  merely  the  agent  of 
the  brother  in  all  transactions  connected 
with  the  matter.  Instead  of  the  two  broth- 
ers visiting  defendnnt  to  settle  the  tax-sale 
redemption  matter,  H.  W.  went  alone,  and 
informei-I  defendant  that  his  brother  bad  1*6- 
moved,  and  had  no  interest  in  the  matter, 
and  never  Itad;  that  he  held  the  certitieate, 
and  would  convey  the  land  to  defendant  for 
92.000,  rather  than  sell  it  to  othera.  The 
land  WHS  sold  at  tax-sale  for  051.35.  and  is 
shown  by  the  evidence  to  be  worth  more 
than  $7,000.  In  about  one  year  after  this 
H.  \V.  Medes  conveyed  the  land  to  plaintiff, 
under  these  circumstances.  The  agent  of 
'  H.  W.  Medes,  having  charge  of  this  tax-title 
matter,  was  an  attorney,  and  was  employed 
by  plaintiff  in  some  lej^al  business.  Through 
him  the  interest  of  Meiles  was  sold  to  plaintilT 
for 81,100,  the  attorney  to  receive  $500  ad- 
ditional as  his  fee  fur  recovering  possession 
of  the  land.  Plaintiff  knew  that  the  title  he 
was  purchasing  waa  a  tax-title:  that  the 
land  was  held  adversely  by  the  other  claim* 
ant,  who  was  resisting  the  tax-title;  that  he 
WMS  to  pay  a  fee  of  8500  to  recover  posses- 
sion of  the  land, — thus  being  inform*^  that 
tbeie  was  an  adverse  claimant,  who  would 
make  a  vigorous  resistance  to  the  p.nforce- 
ment  of  the  tax-title.  The  plHintiff  knew 
that  the  attorney  with  whom  he.liargained 
as  an  agent  knew  all  the  facts  connected 
with  questions  affecting  the  validity  of  the 
tax-title.  lie  testifies  tliat  he  relied  uiran 
the  attorney's  knowledge  and  information  as 
to  these  matters.  He  knew  that  the  land 
WHS  occupied  by  defendant,  or  some  one  else, 
adversely  to  plaintiff's  title.  The  fact  that 
he  agreed  to  pay  8500  for  recovering  posses- 
sion and  settling  the  title  by  an  action  au- 
thorizes these  conclusions  of  fact.  The  at- 
torney knew  all  about  the  tax-title.  He  had 
been  agent  and  attorney  for  H.  W.  Medes, 
and  had  himself  held  a  tax-sale  certificate  un 
another  tract  of  land  owned  by  defendant, 
from  which  redemption  was  required  about 
tlie  time  it  was  to  be  made  on  the  tax-sale  in 
controversy.  Defendant  was  in  the  attor- 
ney's office,  on  business  connected  with  these 
tax  matters,  at  the  time  these  redemptions 
were  made.     We  are  surely  authorized  to  in- 


fer that  the  attorney  bad  full  knowledge  of 
defendant's  claim  and  the  frandolent  act 
whereby  he  was  induced  not  tn  make  redemp- 
tion l>efore  the  time  for  the  execution  of  the 
deed  iiad  arrived.  If  tlie  tax-title  was  hon- 
estly and  fairly  obtained,  and  was  valid,  it 
cannot  be  ci-edited  that  this  attorney  would 
have  bargained  the  land  to  plaintiff  for 
81, 100  and  his  fee  of  8500,  when  it  was  well 
worth  more  tlian  $7,000.  AU  the  transac- 
tions by. which  the  tax-title  was  acquired  and 
conveyed  tu  plaintiff  have  the  offensive  odor 
of  fraud,  which  always  arises  when  simple- 
minded  and  confiding  men  are  inveigled  out 
of  tlieir  lands  and  other  property.  We  en- 
tertain no  doubt  that  H.  W.  and  W.  J.  Medes 
conspired  togetlier  to  defraud  defendant,  and 
that  the  attorney  had  knowledge  of  the  facts 
in  the  case.  Indeed,  the  evidence  is  direct 
and  positive  that  he  liad  full  information  of 
the  fraud  of  the  Medes  before  the  deed  to 
plaintiff  was  made.  This  information  was 
imparted  in  more  than  one  conversation  be- 
tween the  attorney  of  defendant  and  the  at- 
torney just  referred  to. 

3.  Let  it  be  assumed  that  W.  J.  Medes  was 
H.  W.  Medes'  agent.  If  so,  he  bad  full 
power  tt>  receive  redemption  money  and  make 
contracts  as  to  tlie  time  and  condition  of  pay<- 
meiit.  His  principal,  H.  W.,  is  chargeable 
with  knowledge  of  and  responsibility  for  the 
frauds  of  the  agent.  On  this  point  there  can 
be  no  doubt.  The  evidence  is  uncontradicted 
that  J.  W.  Medes  received  the  redemption 
money  from  defendant.  As  we  have  said, 
he  had  authority,  as  agent  of  his  brother,  to 
make  contracts  in  regard  to  the  redemption 
and  rOL-eive  the  money 'paid  therefor.  It  is, 
then,  a  case  of  redemption  from  the  holder 
of  the  tax  certificate  or  dee<I  pursuant  to  an 
agreement  before  made.  That  the  parties 
coukl  agree  to  extend  the  time  of  redemption, 
and  that  It  could  lie  made  by  payment  to  the 
liolderof  the  tax  certificate,  cannot  be  doubt- 
ed. See  Slioemaker  v.  Porter,  41  Iowa,  197. 
Let  it  be  admitted  that  the  redemption  was 
not  made  in  the  manner  or  at  the  time  pre- 
scribed by  the  statute.  It  nevertheless  is  re- 
garded by  equity  as  a  redemption  which  will 
defeat  the  tax-title.  The  holder  of  that  title 
received  the  money  he  agreed  to  accept  in  dis- 
cbarge of  his  tax-title,  pursuant  tu  a  valid 
agreement  before  entered  into  between  the 
parties.  Equity  will  not  permit  that  title  to 
be  enforced  against  defendant. 

4.  Plaintiff  endeavors  to  show  that  the  at- 
torney of  whom  he  bought  the  land  was  not 
at  the  time  his  attorney  or  agent,  and  only 
became  so  after  he  purchased  the  land  under 
an  agreement  made  before  that  event,  fixing 
his  compensation,  etc.  We  are  not  prepared 
to  assent  to  plaintiff's  view,  but,  for  the  pur- 
pose of  the  case,  we  may  here  concede  its  cor- 
rectness. But  if  plaintiff  is  not  bound  by 
the  knowledge  of  the  attorney,  for  the  reason 
assigneil,  he  was  surely  put  upon  inquiry  as 
to  the  defendant's  equities  by  the  facta  we 
have  recited  and  the  knowledge  he  did  pos- 
sess.   He  was  buying  lands  worth  $7.0J0. 
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lie  sajs  he  was  informed  tbey  were  worth 
$2,000  or  93,000.  Thej  weie  in  advei-se 
possession  of  defendant,  or  some  one  else, 
who  would  contest  the  title  vigorously, — 
so  vigorously  tiiat  a  fee  of  $500  was  tlx>ught 
but  a  just  compensation  to  be  paid  to  the  at- 
torney for  his  services  in  that  behalf.  Surely 
plaintiff  will  be  charged  with  knowledge  of 
defendant's  claim,  when  he  could  have  ob- 
tained it  by  simply  inquiring  of  the  attorney 
as  to  the  facts,  or  by  going  upon  the  land, 
and  inqairing  of  defendant,  the  person  in 
possession.  Inquiries  in  these  directions, 
suggested  by  the  facts  of  wliich  plaintiff  had 
linowledge,  would  have  revealed  to  plaintiff 
that  defendant  made  a  bona  flde  claim  that 
tlie  tax-title  was,  as  to  him,  fraudulent,  and 
could  not  be  enforced.  Equity  will  regard 
plaintiff  as  chMrg.'able  with  notice  of  all  the 
rights  and  equitirs  of  defendant. 

5.  We  reach  tlte  conclusion  that  plaintiff 
cannot  in  equity  enforce  his  tax-title,  which 
is  void  on  account  of  fraud,  and  that  defend- 
ant is  entitled  to  tlie  relief  prayed  for  in  bis 
ci-oss-bill,  quieting  his  title,  and  setting  aside 
the  tax-deed,  etc.  Tiie  decree  of  the  district 
court  accords  with  these  views.  It  also  pre- 
scribes the  amount  to  be  paid  by  defendant 
to  redeem  from  the  tax-sales.  Ko  objection 
is  urged  as  to  this  provision  of  the  decree. 
We  are  not,  therefore,  called  upon  to  more 
particularly  consider  it.  The  decree  of  the 
superior  court  will  be  in  all  respects  affirmed. 


Sfitzmilleb  o.  Fisher. 
{Supreme  Court  of  Imoa.    T/ixj  10, 1889.) 

CoHTRACTg — When  Impubd. 
Plaintiff,  while  unmarried,  lived  at  home  with 
her  father,  mother,  and  brotbers,  and  worked  with 
them  in  market  gardening.  With  their  joint  earn- 
ings a  farm  was  purchased,  the  deed  being  made 
out  in  the  name  of  one  of  the  brothers.  After- 
irards  pl^ntifl  married,  and  moved  away,  and  the 
farm  remained  under  the  control  of  the  grantee 
for  18  jrears,  without  any  assertion  on  the  part  of 
the  plaintiff  that  she  had  any  interest  in  it.  Held 
that,  there  being  no  express  contract  for  the  pay- 
ment of  plaintiff's  services,  a  finding  tiiat  there 
was  no  agreement  to  pay  for  such  services  was 
justified. 

Appeal  from  district  court,  Des  Moines 
county ;  Chables  H.  Phelps.  Judge. 

The  defendant  is  the  administrator  of  the 
estate  of  Philip  Tiionian,  deceased.  The 
plaintiff  presented  a  claim  for  9700  against 
the  estate.  The  defendant  denied  that  any- 
thing was  due  the  plaintiff.  A  trial  was  had 
to  the  court  witliout  a  jury.  There  was  a 
judgment  for  the  defendant  forcosta  Plain- 
tiff appeals. 

A,  U.  StuUman,  for  appellant.  T.  B. 
Snyder,  for  appellee. 

BoTBBOcs,  J.  In  the  year  1862  the  plain- 
tiff, who  was  then  22  years  of  age  and  im- 
married,  lived  in  the  same  house,  and  as  a 
member  of  a  family  composed  of  lierself ,  her 


father  and  mother,  and  three  brothers.  They 
were  en;;aged  in  market  gardening,  near  the 
city  of  Burlington.  They  continued  in  that 
business  until  1868,  when  their  jointsavings, 
amounting  to  some  $1,500,  were  used  in  part 
payment  for  a  farm  which  they  purchased, 
and  the  conveyance  thereof  was  made  to 
the  plaintiff's  three  brothers,  named  Philip 
Thoman,  Joseph  Thonian,  and  Leo  Thoman. 
Tlie  phiintiff  married  in  1868,  and  soon 
thereafter  ceased  to  be  a  member  of  tlie  fam- 
ily. The  farm  was  taken  possession  of  by 
the  three  sons,  and  the  father  and  mother, 
and  some  time  thereafter  Philip  Thoman 
purchased  the  interest  of  his  brothers.  The 
mother  resided  on  the  farm  until  she  died, 
and  the  father  after  that  continued  to  live 
with  the  son  Philip  until  the  latter  died.  A 
short  time  before  his  death,  Philip  sold  the 
farm,  and  at  his  death  was  worth  about 
92,000.  Plaintiff  was  the  eldest  of  the  chU- 
dren;  Philip  was  next  in  age,  and  was  the 
business  manager  for  the  whole  family.  It 
will  be  seen  thHt,  if  the  claim  of  the  plaintiff 
is  to  tw  regarded  as  an  ordinary  money  de- 
mand for  work  and  labor,  it  has  long  since 
been  barred  by  the  statute  of  limitations.  It 
is  cliilnied,  however,  that  though  the  title  to 
the  farm  was  taken  in^he  name  of  the  plain- 
tiff's brothers,  yet  that,  by  reason  of  having 
earned  a  part  of  the  money  paid  therefor,  the 
plaintiff  had  a  joint  interest  in  the  farm,  and 
that  the  siile  of  tlie  land,  and  the  appropria- 
tion of  the  money  by  her  brother  Philip,  was 
a  wrongful  conversion  of  her  share  of  the 
proceeds  of  the  farm,  and  that  the  statute 
did  not  commence  to  run  until  the  money 
was  wrongfully  converted.  But  to  sustain 
this  claim  it  must  Xtv.  made  to  appear  that 
part  of  the  money  which  was  paid  for  the 
farm  was  in  fact  and  law  the  money  of  the 
plaintiff.  This  depends  upon  whether  her 
work  and  lalx>r  were  done  and  performed 
under  an  agreement  or  expectation  that  she 
should  l>e  paid  therefor.  If  she  performed 
the  services  without  such  contract  she  had 
no  legal  claim  to  the  money,  nor  to  the  land, 
and,  as  she  was  a  member  of  the  family  com- 
posed in  part  of  tier  father  and  mother,  the 
presumption  is  that  there  was  no  such  agree- 
uient  or  understanding.  Cowan  v.  Musgrave, 
73  Iowa,  884,  85  N.  W.  liep.  496.  The  fact 
that  the  title  to  the  farm  was  taken  in  the 
name  of  the  three  brothers,  and  was  thus  al- 
lowed to  remain  for  some  18  years  without 
any  claim  being  made  by  the  plaintiff  that 
she  was  part  owner  of  it,  or  the  owner  of 
part  of  the  proceeds  after  it  was  sold,  tends 
strongly  to  show  that  there  was  no  contract 
nor  understanding  that  she  was  to  be  paid 
fur  Iter  labor,  and  fully  authorized  the  dis- 
trict conrt  in  so  finding.  There  is  no  evi- 
dence of  an  express  contract  with  reference 
to  the  plaintiff's  services,  and  we  think  the 
judgment  of  the  district  court  must  bt;  af- 
firmed. 
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Makriaqe  v.  Woodruff. 
{Supreme  Court  of  Iimxi.    May  10, 1889.) 

ElBOUTIOS— SPPPLEMKNTA  RT  PSOCEIDINOS. 

1.  The  Iowa  Code,  J  3187,  prorides  that  an  order 
may  be  made,  in  proceedings  supplementary  to  ex- 
ecution, for  the  appearance  and  examination  of  the 
judgment  debtor  before  a  referee  appointed  by  the 
court  for  that  purpose.  Section  8140  provides  that 
the  order  shall  be  signed  by  the  court  or  judge  or 
referee  malting  the  same.  Section  8148  provides 
that  upon  proof  to  the  satisfaction  of  the  court  or 
officer  authorized  to  grant  the  order  aforesaid  that 
the  debtor  will  leave  the  state,  the  said  court  or 
officer,  instead  of  the  order  aforesaid,  may  issue  a 
warrant  for  the  arrest  of  the  debtor,  and  for 
bringing  him  before  the  court  or  officer  authorized 
to  take  his  examination,  field,  that  a  referee,  ap- 
pointed as  above  provided,  has  jurisdiction  to  is- 
sue a  warrant  for  the  arrest  of  the  debtor,  on  the 
required  proof  being  made. 

8.  Such  statute  is  not  unconstitutional  because 
the  debtor  is  deprived  of  the  rightof  trial  by  jury. 

8.  The  fact  that  a  referee  so  appointed  in  supple- 
mentary proceedings  bas  issued  notice  to  the  debt- 
or to  appear  for  examination,  does  not  preclude 
him  from  afterwards  issuing  the  warrant  for  liis 
arrest. 

Appeal  from  district  court,  Mahaska  coun- 
ty; J.  K.  Johnson,  Judge. 

Action  to  recover  damages  for  an  alleged 
unlawful  Hrrrest.  A  demurrer  to  the  petition 
was  sustained,  and,  plaintiff  refusing  to  fur- 
ther plead,  judgment^  was  entered  against 
bim. 

John  0.  Malcom,  for  appellant.  Bolton 
<t  McCoy,  for  appellee. 

-Beck,  J.  1.  The  petition,  considered  with 
the  exhibits  attaolied  thereto,  allegps  that  one 
Smith  was  appointed  by  the  judge  of  the 
proper  district  court  a  referee  to  take  the  ex- 
amination of  clefendaut  hS  a  judgment  debtor 
in  ii  proceeding  auxiliary  to  execution,  pursu- 
ant to  chapter  8,  tit.  18,  of  the  Code,  whicli 
requires  the  judgment  debtor  in  such  pro- 
ceedings to  submit  to  an  examination  as  to 
his  |>ropert/,  or  the  disposition  thereof.  It 
appears  from  the  petition  and  exhibits  that 
the  district  court  entered  an  order  appointing 
the  referee,  and  reqbiring  the  defendant  to 
appear  and  submit  to  examination.  The 
petition  does  not  allege  directly  tli:it  the  court 
ordered  the  plaintiff  to  appear  for  examina- 
tion, but  the  application  for  the  warrant  for 
the  arrest  of  defendant,  which  is  under  oath, 
allows  this  fact,  as  also  does  tiie  warrant  is- 
sued by  the  referee.  This  application  and 
warrant  are  made  exhibits  to  tlie  petition,  as 
showing  the  proceedings  under  which  plain- 
tiff was  arrested.  The  petition  must  be  un- 
derstood as  averring  the  facts  disclosed,  and 
alleged  in  these  exhibits  thereto.  The  I'Cti- 
tioii  further  alleges  the  issuing  of  a  notice  by 
the  referee  for  tlie  appearance  of  plaintiff, 
and  it  is  shown  by  tlie  exhibits  tliereto  that 
she  failed  to  appear;  and  the  application  for 
her  arrest,  aiwve  referred  to,  was  ba.sed  on 
the  ground  that  she  was  about  to  depart 
from  the  state,  and  thereon  a  warrant  was 
issued  for  her  arrest,  and  she  was  arrested 
thereon  by  the  defendant,  to  whom  the  war- 
rant was  delivered  for  service.  It  is  alleged 
that  the  arrest  was  unlawful,  wrongful,  and 


malicious,  and  on  that  ground  plaintiff  bases 
her  claim  to  recover  In  her  petition.  The 
demurrer  to  the  petition  is  based  upon  the 
ground  that  the  facta  alleged  in  the  petition 
do  not  entitle  the  plaintiff  to  the  relief  tle- 
manded.  In  that  it  fails  to  show  the  writ  and 
arrest  were  illegal,  but,  on  the  contrary, 
shows  that  l)oth  were  regular. 

2.  The  plaintiff  insists  that  the  warrant 
was  issued  without  jurisdiction  by  the  ref- 
eree for  the  reason  that  the  statute  does  not 
authorize  the  referee  to  issue  it,  such  author- 
ity being  exclusively  conferred  upon  the 
judge  or  court  issuing  the  order  for  the  ex- 
amination of  the  defendant.  Ckxle,  §§  3135, 
3136,  provide  that  an  order  for  the  app«ir- 
ance  and  examination  of  a  defendant  may  be 
issued  upon  certain  required  proof  being 
made.  Section  3137  provides  that  the  order 
may  be  made  by  the  court  in  which  the  judg- 
ment against  the  debtor  was  rendered,  or  by 
a  judge  tliereof  in  vacation,  and  may  require 
the  debtor  to  appear  and  answer  before  the 
court  or  judge,  er  before  a  referee  appointed 
by  the  court  or  judge  for  that  purpose.  The 
following  additional  provisions  are  found  in 
the  chapter  of  the  Code  authorizing  the  pro- 
ceeding: "Sec.  8146.  The  order  mentioned 
herein  shall  be  in  writing,  and  signed  by  the ' 
court  or  judge  or  referee  making  the  same, 
and  shall  be  served  in  the  same  manner  as 
an  original  notice  in  other  oases."  "Sec. 
3148.  Upon  proof  to  the  satisfaction  of  the 
court  or  ofiBcer  authorized  to  grant  the  order 
aforesaiil,  ttiat  tliere  is  danger  that  the  de- 
fendant will  leave  the  state,  or  that  he  will 
conceal  himself,  the  said  court  or  officer,  in- 
stead of  the  order  aforesaid,  may  issue  a 
warrant  for  the  arrest  of  the  debtor,  and  for 
bringing  him  forthwith  before  the  court  or 
oiHcer  authorized  to  take  his  examination  as 
hereinbefore  provided.  After  being  thus 
brought  before  the  said  court  or  officer,  he 
may  be  examined  in  the  same  manner,  and 
with  the  like  effect,  as  is  above  proxided." 
The  sections  previously  cited  show  that  a 
referee  may  be  appointed  to  take  th^  answet 
of  the  debtor.  Section  3146  provides  that 
the  referee  may  issue  tlie  order  for  appear- 
ance of  the  debtor,  and  section  3148  plainly 
provides  that  the  referee,  being  a^ithorized  to 
grant  the  order,  may  issue  a  warrant  for  the 
arrest  of  the  debtor  upon  prescribed  proofs 
l>eing  made.  These  sections  of  the  Code 
plainly  declare  that  a  referee  appointed  by 
the  proper  court  or  judge  is  authorized  to  is- 
sue a  warrant  for  the  arrest  of  ttie  debtor 
upon  proceedings  l)eing  had  which  are  pre- 
scribed liy  the  statute.  It  is  needless  to  re- 
fer to  other  sections  of  the  Code  cited  by 
counsel  for  defendant  in  support  of  the  de- 
cision of  the  court  below. 

3.  It  is  insisted  that,  as  in  the  proceed- 
ing authorized  by  the  statute  in  question  in 
this  case,  the  debtor  is  deprived  of  the  right 
of  trial  by  jury,  it  is  in  violation  of  article 
1,  g  9,  of  the  constitution  of  the  stiite, 
which  secures  that  right.  But  the  contrary 
was  held  by  a  majority  of  the  court  in  Eiken- 
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berry  v.  Edwards,  67  Iowa,  619,  25  N.  W. 
Kep.  832.  The  argument  of  counsel  for 
plaintiff  fails  to  satisfy  a  majority  of  the 
■court  as  at  present  constituted  that  the  de- 
lusion in  that  case  ought  to  be  overruled. 

4.  Code,  §  3148,  above  cited,  directs  that 
.in  cases  contemplated  a  warrant  may  be  is- 
sued instead  of  the  order  "for  the  appearance 
of  the  debtor."  Plaintiff's  counsel  insist 
that  as  the  order  was  made  and  served  on  the 
plaintiff,  or  a  notice  of  the  malting  of  such 
■onler  was  served  on  him,  the  referee  was  not 
authorized  to  afterwards  issue  the  warrant; 
the  thought  being  that  after  the  issuing  of 
the  order  or  notice  thereof  the  referee  could 
do  nothing  to  secure  the  attendance  of  the 
debtor  if  she  refused  to  appear.  But  the 
statute  cannot  \»  so  construct.  In  case  the 
debtor  refuses  in  response  to  the  order  or  no- 
tice, must  the  referee  stop  proceedings,  and 
-thus  permit  the  disobedience  of  the  debtor  to 
clffeat  tlie  remedy  prescril>ed  by  the  statute? 
The  statute  sur  ly  means  nothing  of  the 
kind.  The  referee,  in  case  of  failure  of  the 
debtor  to  obey  tlip  order  after  service  thereof, 
or  of  a  notice  of  the  making  of  tlie  order,  may 
issue  anotiier  order  or  notice  directed  to  the 
debtor.  But  the  statute  provides  that  "in- 
stead of  the  order, "  i.  e„  in  its  place,  a  war- 
rant may  be  issued  upon  a  showing  made  as 
prescribed  by  the  statute.  No  other  ques- 
tions arise  in  llie  case.  In  our  opinion  tlie 
decision  of  the  district  court  must  be  af- 
firmed. 


White  t.  Adams. 
{Supreme  Court  of  Iowa.    Uajr  10, 1889.) 

■C0:7TXACT — PsKFOilXANCB  —  PLBADIKO— INSTKDC- 
TION8. 

1.  Plaintiif  sued  for  the  price  of  certain  boot  pat- 
tema  mairafaotnred  for  and  delivered  to  defendant 
•t  bis  request.  Defendant  In  his  answer  admitted 
ordering  the  patterns,  but  denied  that  they  were 
madeaocording  to  directions,  and  alleged  tliat  they 
were  not  reasonably  fit  and  proper  for  the  purpose 
intended  and  for  his  business,  and  that  they  were 
-therefore  of  do  value  to  him,  and  were  returned  to 
.plaintiff.  Plaintiff  moved  to  strilce  out  the  alle- 
.gstlOD  as  to  the  fitness  of  the  goods  for  their  in- 
tended use  and  for  defendant's  business.  Held 
that,  though  the  only  issue  was  whether  the  pat- 
'  terns  were  made  as  ordered,  it  was  not  error  to 
overrule  the  motion. 

3.  In  such  case  It  is  not  an  abuse  of  the  discre- 
tion of  the  trial  court  to  allow  the  defendant  to 
-open  and  close. 

3.  A  letter  written  by  plaintiff  to  defendant,  ad- 
vising him  to  have  the  patterns  made  in  the  regu- 
lar way  instead  of  as  suggested  by  defendant,  is 
immaterial,  and  Its  rejecticm,  when  offered  by 
plaintiff,  is  not  error;  the  only  issue  being  wheth- 
er the  patterns  were  made  as  directed. 

4.  A  special  finding  as  to  whether  plaintiff  made 
the  paper  models  by  which  he  cut  the  patterns,  in 
accordance  with  defendant's  instructions,  is  im- 
material to  the  sole  issue  mentioned. 

5.  It  is  not  error  to  refuse  a  request  for  a  special 
finding  as  to  whether  the  patterns  in  controversy, 
made  in  accordance  with  the  paper  models,  were 
cut  In  accordance  with  the  instructions  of  defend 
dant,  as  the  answer  Uiereto  would  be  decisive  of 
the  lole  issue  in  the  case,  and  in  effect  a  special 
veMicl,  and  it  is  discretionary  with  the  jury 
whether  to  return  a  general  or  a  special  verdict. 

6.  An  instruction  that  the  burden  of  proof  under 
'  the  pleadings  ia  npon  the  defendant,  and  that  if  he 


establishes  his  detense  by  a  fair  premmderanee  of 
evidence  the  verdict  should  be  for  him,  and  If  oth- 
erwise it  should  be  for  plaintiff,  Is  not  in  conflict 
with  another  which,  after  Informing  the  jury  that 
the  sole  issue  is  whether  the  patterns  were  made 
according  to  order,  charges  them  that,  if  they  find 
by  a  fair  preponderance  of  evidence  that  the  pat- 
terns were  so  made,  their  verdict  should  be  for 
plaintiff,  but,  if  not,  that  they  should  find  for  de- 
fendant: as,  talcing  1)oth  together,  tlie  jury  must 
have  understood  that  the  burden  was  upon  defend- 
ant to  show  that  the  patterns  were  not  made  ao- 
oording  to  hia  instruotiona. 

Appeal  from  district  court,  Dps  Moines 
county,  Chahles  H.  Phelps,  Judge. 

This  action  was  originally  brought  against 
A.  G.  Adams,  and.  upon  his  death  being 
suggested,  F.  0.  Adams,  administrator,  was 
substituted  as  defendant.  Trial  to  a  jury. 
Verdict  for  defemWint.  Plaintiff  appeals. 
The  facts  appear  in  the  opinion. 

Povxr  &  ffunton,  for  appellant.  O.  L. 
Poor,  for  appellee. 

Given,  C.  J.  1.  The  plaintiff  seeks  to  re- 
cover 9107.25  for  certain  |>attei  ns  for  boots 
in  the  quantities,  sizes,  and  styles,  and  for 
the  price,  speciQed  in  an  itemizefl  account, 
alleged  to  have  been  manufactured  at  the  in- 
stance and  request  of  the  defendant,  and  de- 
livered to  him,  and  to  be  reasonably  worth 
the  price  charged.  The  defendant  admits 
that  be  requested  plaintiff  to  munufaclure 
and  ship  to  him  certain  boot  patterns,  in 
number  and  general  description  as  specified, 
to  be  used  in  defendant's  business,  and  that 
the  plaintiff  did  ship  the  goods  specified  in 
the  petition.  The  defendant  says  that  said 
pa' terns  were  not  reasonably  fit  and  proper 
for  the  purpose  for  which  plaintiff  made 
them,  and  were  not  reasonably  fit  and  proper 
for  use  in  defendant's  business,  and  were 
not  in  shape,  form,  and  style  as  requested 
by  defendant;  wherefore  they  were  of  no 
value,  and  were  returned  to  the  plaintiff. 

2.  The  plaintiff  moved  to  strike  from  the 
answer  the  allegation  that  the  patterns  "  were 
not  reasonably  fit  and  proper  for  the  purpose 
for  which  the  plaintiff  made  them,  and  were 
not  reasonably  fit  and  proper  for  use  in  de- 
fendant's said  business,"  which  motion  was 
overruled,  and  which  ruling  is  assigned  as 
error.  There  was  no  error  in  this  ruling. 
The  petition  asked  to  recover  for  boot  pat- 
terns manufactured  and  delivered  at  the  in- 
stance and  request  of  the  defendant.  It  is  a 
good  defense  to  such  a  claim  that  the  article 
furnished  was  not  reasonably  fit  for  its  in- 
tended purpose.  It  appeared  on  the  trial 
that  the  defendant,  having  tested  certain 
models  for  boot  patterns  made  by  the  plain- 
tiff, sent  the  models  to  the  plaintiff  from 
wliich  to  make  the  patterns  sued  for.  The 
plaintiff  claims  to  have  made  them  accord- 
ing to  the  model,  while  the  defendant  claims 
that  they  were  not  so  made,  and  hence  the 
court  properly  instructed  the  jury  that  the 
only  disputed  question  of  fact  is,  "  Were  the 
patterns  made  as  ordered  by  the  defendant?" 
Even  upon  this  single  issue  the  motion  was 
I  properly  overruled.  The  hiw  is:  "  Where  an 
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article  of  a  certain  and  definite  nature  Is  to 
be  uiiinufiictured  to  order,  tlie  seller,  of 
course,  can  in  no  sense  be  considered  as  wur- 
ranting  it  to  be  appropriate  to  the  use  to 
vhicli  ibe  buyer  intends  to  apply  it,  but  only 
to  be  as  fit  as  any  simibir  article  complying 
witli  the  order  caa  reasonably  be  expected  to 
be;  that  is,  the  seller  does  not  warrant  the 
judgment  of  the  buyer  in  ordering  such  an 
ai'tii'le  for  such  a  use,  but  only  the  fitness  of 
the  article,  as  far  as  its  quality  is  concerned. 
*  *  *  But  if  the  skill  and  judgment  of 
the  maker  be  relied  upon,  and  be  requested 
to  make  a  machine  adapted  to  a  particular 
purpose,  the  manufacturer  would  be  bound 
to  supply  an  article  reasonably  fit  to  accom- 
plish such  purpose."    2  Story,  Cont.  §  1075. 

3.  On  the  trial  the  defendant  was  allowed 
the  opening  and  closing,  to  which  the  pLiin- 
tiff  excepted.  The  question  as  to  who  has 
the  burden  of  proof  is  properly  a  matter  of 
practice,  and  the  ruling  of  the  court  thereon 
will  not  be  reviewed,  unless  there  is  evidence 
of  an  abuse  of  discretion.  Yiele  ▼.  Insur- 
ance Co.,  26  Iowa,  9.  There  was  no  abuse 
of  discretion  in  allowing  the  opening  and 
closing  to  the  defendant. 

4.  The  plaintiff  offered  in  evidence  a  cer- 
tain lettr  from  himself  to  defendant,  to 
which  defendant  objected,  and  objection  sus- 
tained to  the  part  thereof  wliich  says:  "It 
would  be  my  advice  to  you  to  have  tills  order 
of  patterns  made  up  the  regular  way.  It 
will  not  be  much  expense  to  have  them 
changed  over  for  tlie  machine. "  As  the  ciise 
turns  entirely  upon  the  single  question  of 
fact,  already  stated,  this  part  of  the  letter, 
and,  indeed,  the  whole  letter,  was  immaterial. 

5.  The  plaintiff  requested  thecourt  to  sub- 
mit the  following  special  findings,  which 
were  refused,  to-wit:  First.  Were  the  paper 
models  by  which  the  plaintiff  cut  the  pat- 
terns made  under  and  in  accordance  with  the 
instructions  of  A.  G.  Adams,  given  by  him- 
self, or  his  agent,  F  O.  Adams?  Second. 
Were  the  patterns  in  controvei-sy  made  by 
plaintiff  in  accordance  with  the  paper  models, 
cut  by  plaintiff  under  the  instructiuns  of  A. 
G.  Adams,  or  his  agent,  F.  O.  Adams?  The 
only  question  submitted  to  the  jury  being: 
"  T\  ere  the  patterns  made  as  ordered  by  the  de- 
fendant?" the  first  special  finding  whs  imma- 
terial. There  was  no  question  made  to  the  jury 
but  that  the  models  werein  accordance  with  di- 
rections. The  question  was  as  to  the  patterns. 
Immaterial  questions  should  not  be  submitted 
tothejury.  Bonhamv.In8uranceCo.,25Iowa, 
328.  The  second  question  calls  for  an  answer 
as  to  the  ultimate  fact, — were  the  patterns 
made  by  the  plaintiff  in  accordance  with  the 
paper  models?  To  answer  this  either  in  the 
alllrmative  or  negative  would  be  a  complete 
determ  ination  of  the  case.  It  is  a  request  for 
a  special  verdict,  as  provided  for  in  section 
2ti07  of  the  Code,  rather  than  for  an  answer 
to  a  special  interrogatory,  as  provided  for  in 
section  2808.  It  is  in  the  discretion  of  the 
jury  whether  the  verdict  siioiild  be  general 
or  special,  and  the  provision  in  regard  to 


special  interrogatories  dues  not  apply.  Tliere 
WHS  no  error  in  refusing  to  submit  these  ques- 
tions to  the  jury. 

6.  It  is  claimed  that  tlie  first,  second,  ani 
eL-ventli  iustrnctions  given  by  the  court  are 
in  conflict  as  to  the  burden  of  proof.  In  the 
first  instruction  the  coui-t  says :  "  Under  tht-se 
pleadings,  the  burden  is  upon  the  defendant 
to  establish  liis  defense  by  a  fair  preponder- 
ance of  evidence,  and  if  he  does  this  your 
verdict  should  be  for  him,  but  if  he  fails  iu 
this,  then  your  verdict  should  be  for  the 
plaintiff."  In thesecond.aftertellingthejury 
that  the  only  question  is,  "Were  the  patterns 
made  as  ordered  by  the  defendant?"  they  are 
told :  "If  you  find  by  a  fair  preponderance  of 
the  evidence  that  they  were  so  made,  then 
your  verdict  shonld  be  for  the  plaintiff,  but, 
if  nut,  then  your  verdict  should  be  for  the 
defendant."  Taking  the  instructions  to- 
gether, it  must  have  been  clear  to  the  minji 
of  the  jury  that  the  burden  was  on  the  de- 
fendant to  show  that  the  patterns  were  not 
made  in  accordance  with  the  models.  The 
seventh  and  eighth  instructions  are  in  ac- 
cordance with  the  law  as  stated  above,  and 
were  properly  given  to  the  jury.  There  lie- 
ing  no  error  in  either  of  the  respects  assigned, 
and  the  verdict  being  fully  sustained  by  the 
evidence,  there  was  no  error  in  overruling^ 
the  plaintiff's  motion  for  new  trial,  nor  in 
rendering  judgment  for  the  defendant  for 
costs.    Afiirined. 


Second  Nat.  Bauk  of  St.  Paul  v.  Howk 
et  al, 

{Supreme  Court  of  Minnetota.    April  2*,  18S9.> 

ACOOHMODATtON  PaPBE— PlUUSnLBNT   RkPSESKN- 
TATIONS. 

1.  An  aocommodatlon  note  has  no  vBlldit^  until 
It  has  passed  into  the  hands  of  a  third  party  for 
valne. 

9.  Until  it  has  been  so  ne^tiated,  the  maker 
can  withdraw  from  and  rescind  his  enga^ment 
nponit. 

8.  Notice  to  an  active  managing  offloer  of  an  in- 
corporated banli,  given  during  banking  hours  at 
the  usual  place  of  business,  is  notice  to  the  bank. 

4.  If,  then,  upon  receiving  adequate  noMoe  from 
the  maker  of  the  aocommodation  note  that  he  re- 
scinds and  revokes  the  act,  said  oflBcer  falsely  and 
fraudulently  makes  statements  in  refei-enoe  to  tho 
solvency  and  financial  standing  of  such  payee,  of  a 
character  calonlated  to  and  which  actually  mislead 
the  maker,  and  Induced  Mm  to  withdraw  his  previ- 
ous revocation  and  rescission  of  the  contract,  and 
to  consent  to  the  negotiation  of  the  note  to  the 
tenk,  the  latter  oan  be  held  responsible  for  the 
consequences,  in  case  it  subsequently  receives  the 
note  from  the  payee;  and  it  is  not  material  that  at 
the  time  of  the  notice,  and  when  the  false  and 
fraudulent  statements  were  made,  the  bank  vras 
not  interested  in  or  oonneoted  with  tiie  note. 

[Syllabua  b]/  the  Court) 

Appeal  from  district  court,  Bamsey  coun- 
ty; Baxter.  Judge. 

Action  by  the  Second  National  Bank  of  St. 
Paul  against  Howe  Bros,  on  a  promissory 
note.  Verdict  was  directed  for  plaintiff,  ^d 
defendants  appeal. 

Warner  <fe  Latorence,  for  appellants.  C. 
D.  <t  T.  D.  O'Brien,  for  respondent. 
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Coixnm,  J.  The  plaintiff  in  this  action 
is  a  cocporation  engaged  in  the  banking  bus- 
inesa  in  the  city  of  tst.  Paul,  while  the  de- 
fendants are  dealing  In  dry  goods  at  the  same 
place.  The  testimony  which  we  are  required 
to  consider  tends  to  establlBh  that  the  note 
upon  which  the  action  is  brought  whs  giv- 
en the  evening  before  its  date,  as  accoramo- 
diition  papier,  to  one  McLain,  to  be  discount- 
ed by  him  at  the  plaintiff  bank  the  next  day; 
that  it  was  signed  in  the  Srm  niime  by  Will- 
iam nowe,  one  of  the  defendants,  without 
the  knowledge  or  consent  of  James  Howe, 
his  partner;  that,  apon  being  informed  of 
tite  tritnsaction,  James' promptly  objected  to 
tlie  use  of  the  firm  name  for  Mc-Lain's  bene- 
fit, and,  at  the  opening  of  the  bank  next 
morning,  was  npon  luind  to  notify  its  officers 
that  the  firm  resciniled  the  engagement 
evidenced  by  the  note  To  the  vice-president 
of  the  corporation,  who  was  one  of  its  man- 
aging oflicers,  Howe  stated  that  his  firm  was 
not  indebted  to  McLain;  that  the  note  was 
given  for  accommodation  solely;  that  the 
firm  dd  not  want  it  to  go  into  the  bank; 
that  the  firm  would  not  be  responsible  for 
McLain'a  debt;  and  other  matters  of  like  im- 
port. It  is  quite  clear,  from  tlie  langiiHge 
osed  by  Howe,  that  it  amounted  to  notice 
tbat  his  firm  revoked  tlie  act,  but  it  nowhere 
appears  that  the  bank  was  notified  that  the 
use  of  the  firm  name  by  one  of  the  partners 
was  repudiiited  by  the  other  because  it  was 
unauthorized,  and  not  within  the  scope  of 
the  partnership  business,  or  otiierwise.  The 
testimony  also  indicates  that  the  officer  to 
wliom  this  language  was  addressed  assumed 
to  know  McLain's  financial  standing,  assur- 
ing Howe  tltat  he  need  not  be  afraid  of  him, 
and  that  he  was  rich  and  responsible. 
Whereupon,  and  solely  upon  the  strength  of 
these  assurances,  Howe  modified  his  rescis- 
sion and  revocution  by  authorizing  the  bank 
to  take  the  paper  if  the  vice-president  knew 
McLain  to  be  responsible.  He  left  the  bank 
with  an  injunction  upon  one  of  its  managers 
not  to  take  the  note  unlesii  he  knew  its  payee 
to  be  good,  and  immediately  thereafter  the 
note  Wiis  presented  by  that  person  and  dis- 
counted by  the  bank.  Because  of  the  posi- 
tion taken  by  the  court  at  this  point  in  the 
trial,  no  more  witnesses  were  culled  by  the 
defendiints,  but  tliey  offered  to  show  that  at 
the  time  of  the  conver.-iation  McLain  was  in- 
solvent and  in  a  falling  condition, — all  of 
which  w.t8  well  known  by  the  officer  with 
whom  the  conversation  was  had;  and  that  the 
defendiints  were  wholly  ignorant  of  the  facts 
in  reKard  to  bis  pecuniary  condition.  Upon 
objection  being  ntade  to  this  by  the  plaintiff, 
the  objection  was  sustained,  and  a  verdict 
ordered  agiUnat  defendants;  the  court  hold- 
ing tiiat  the  testimony  already  in  and  tbat 
which  was  tendered  did  nut  constitute  a  de- 
fense. In  this  we  are  of  the  opinion  that  the 
learned  court  erred,  and  tliat  a  new  trial 
must  be  liad. 

This  was  aecomnnodiri:ion  paper,  and  liad 
no  validity  until  it  waa  discounted  or  bad 


passed  Into  the  hands  of  a  holder  for  value. 
As  between  the  makers  and  McLain,  it  waa 
not  binding,  nor  did  it  become  an  obligation 
of  tlie  defendants  until  negotiated.  Tufts  t. 
Shepherd,  49  Me.  312;  Mixy  v.  KendaU,  3S 
Mo.  1(>4:  Smith  T.  Wyckoff,  8  Sandf.  Ch.  77. 
And  until  negotiated  the  defendants  could 
withdraw  from  and  rescind  their  engage- 
ment upon  it.  1  Daniel,  Neg.  Inst.  S  191; 
Downes  v.  Richardson,  5  Barn.  &  Aid.  674; 
Whit  worth  v.  Adams,  5  Rand.  (Va.)  342;  2 
Amer.  &  £ng.  Cyclop.  Law,  365.  and  cases 
cited.  Tlie  accommodation  contract  being 
revocable,  and  notice  of  the  maker's  with- 
drawal and  rescission  having  been  given  to 
an  «^cer  of  the  bank  before  its  presenta- 
tion, the  inquiry  Is  as  to  the  effect  of  this  no- 
tice, and  the  legal  bearing  which  the  alleged 
statements  and  misrepresentation)!  of  the  of- 
ficer may  have  upon  the  situation. 

This  corponition  must  necessarily  act 
through  its  representative  oflicers, — those  to 
whom  is  intrusted  tlieconductof  its  business 
affairs.  It  is  immaterial  what  the  official 
position  may  be,  if  the  person  is  actively  en- 
gaged in  the  management  of  its  interests.  It 
appeiira  from  the  testimony  that  the  officer 
with  whom  Howe  had  the  conversation  was 
one  of  the  prominent  managers  of  the  plain- 
tiff bank,  and  actively  engaged  in  its  daily 
business.  It  must  follow  that  his  knowledge 
of  McLain's  insolvent  and  failing  condition 
must  be  Imputed  to  and  was  tbat  of  the 
bank,  and  tbat  notice  to  him  in  regard  to  a 
bnsiness  matter  pertaining  to  the  institution 
was  adequate  notice  to  it.  It  is  impossible 
to  distingnish  or  discriminate  between  the 
information  which  he  possesses,  or  the  acts 
which  he  performs,  as  an  officer  and  as  an 
individual,  in  any  matters  relating  to  the 
business  he  is  controlling.  The  bank  ha(| 
notice,  according  to  the  testimony,  of  the 
nature  liefore  stated.  If,  then,  the  officer 
referred  to,  made  false  and  fraudulent  as- 
sertions respecting  McLain's  solvency  and 
financial  standing,  to  Mr.  Howe,  wliich  were 
of  a  character  calcnlated  to  and  which  actu- 
ally did  mislead  and  induce  him  to  withdraw 
bis  previous  revocation  and  rescission  of  the 
accommodation  contract  and  consent  to  its 
negotiation,  the  plaintiff  bank  cannot  escape 
the  consequences,  and  the  issues  presented 
by  the  testimony  should  have  been  passed 
upon  by  the  jury. 

It  is  not  mateiial,  as  seems  to  have  been 
thought  by  the  trial  court,  that  the  plaintiff 
should  have  been  interested  in  or  connected 
witli  the  note  at  the  time  of  the  conversa- 
tion, as  the  defendant's  right  to  withdraw 
was  absolute  up  to  the  moment  the  paper 
was  negotiated  and  passed  into  the  hands  of 
a  third  party  for  value,  notice  of  revocation 
and  rescission  served  npon  that  party  is  all 
tiiat  can  be  required.  This  notice  was  giv- 
en, but  waa  ineffectual,  for  the  reasons  be- 
fore mentioned. 

We  think  we  have  already  indicated  that 
the  court  was  right  in  sustaining  the  objec- 
tion made  to  the  testimony  relatinc  to  Mr. 
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Be.rkey's  knowledge  of  McLain's  embarrasseil 
circumstances,  and  whal  be  said  about  it. 
Mr.  B.  was  a  dire<  tor  only  in  the  bank.  It 
la  not  shown  that  he  bad  any  part  in  the 
management  or  a  voice  in  the  direction  of  its 
affaii-8.  He  did  not  speak  for  or  represent 
it  any  more  than  any  otiier  stockholder,  and 
in  this  respe<it  lie  is  unlike  the  oflBcer  alluded 
to,  with  whom  Howe  communicated.  Order 
reversed. 


Reed  v.  Lamuel. 

iSupreme  Court  of  Minnesota.    April  80, 1889.) 

Usa  AKD  Occupation — Tkial. 

1.  Where  a  special  verdict  falls  to  cover  all  the 
Issues,  the  plaintiff  is  not  entitled  to  judgment 
thereon. 

2.  An  action  for  use  and  occupation  will  not  lie 
against  a  party  in  possession  of  real  estate  hy  the 
liuense  of  the  owner. 

3.  It  is  error  to  submit  an  Issue  to  the  jury  for 
their  determination  upon  which  there  is  no  con- 
flict of  evidence. 

{SylUtbuK  by  the  Court) 

Appeal  from  district  court,  McLeod  couU' 
tj;  EusON,  Judge. 

Action  by  A.  H.  Reed  against  Edward 
Lammel.  .Judgment  for  defendant,  and 
plaintiff'appeals. 

K.  U.  McClelland,  for  appellant.  Peek  <£ 
Broum  and  A,  P.  Pitch,  for  respondent. 

Vanderburob,  J.  This  action  ia  for  the 
value  of  buildings  alleged  to  have  been 
wrongfully  removed  from  plaintiff's  prem- 
ises, and  for  the  use  and  occupation  thereof 
by  defendant.  He  had  previously  recovered 
judgment  in  an  action  of  ejectment  against 
the  defendant,  in  which  action  the  title  was 
finally  adjudged  to  be  in  him.  Thesubstance 
of  the  defense  is  that  tlie  defendant  erected 
ihe  buildings  upon  the  land  in  good  faith, 
under  color  of  title,  and  having  good  reason 
to  believe  that  the  title  to  the  same  had 
vested  in  him,  witliout  any  notice  of  any  ad- 
verse claim,  and  that  he  was  accordingly  en- 
titled to  move  tlie  buildings  within  60  days 
after  the  rendition  of  the  judgment  referred 
to,  in  pursuance  of  Gen.  St.  1878.  c.  75,  §  14. 
lie  also  claims  that  the  evidence  temls  to 
show  that  subsequent  to  the  judgment,  and 
by  reason  of  negotiations  pending  between 
the  parties  for  the  purchase  of  the  land  upon 
which  the  buildings  were  erected,  his  contin- 
ued possession  and  occupancy  were  under  the 
license  of  the  plaintiff,  and  that  the  time  and 
opportunity  for  removing  the  buildings  was 
extended.  Upon  the  trial  the  evidence  wms 
insufficient  to  bring  the  case  witiiin  the  sec- 
tion of  the  statute  referred  to.  The  deed 
which  defendant  claims  to  have  given  him  a 
colorable  title  is  not  in  evidence.  There  is 
notliiug  in  the  record  to  show  that  he  entered 
or  made  the  improvements  under  color  of 
title,  or  that  the  buildings  did  not  become 
and  remain  part  of  the  freehold  and  the  prop- 
erty of  the  owner  of  the  land.  So  far  as  the 
question  of  the  right  to  recover  for  the  use 
and  occupation  is  concerned,  if  the  defend- 


ant remained  in  possession  under  a  parol 
license  simply,  until  the  license  was  revoked, 
he  could  be  treated  neither  as  a  trespasser 
nor  tr  tenant,  and  for  such  length  of  time  the 
plaintiff  could  not  recover  damages.  Bat  the 
special  findings  do  not  cover  all  the  issues, 
and  the  general  verdict  was  for  the  defend- 
ant. The  plaintiff  was  not,  therefore,  enti- 
tled to  Judgment  upon  the  verdict.  The  gen- 
eral verdict  is  not  supported  or  warranted  by 
the  evidence,  but  this  is  not  assigned  as  error 
by  the  plaintiff.  He,  however,  does  assign 
as  error  the  instruction  to  the  jury  submit- 
ting to  them  the  issue  in  respect  to  plaintiff's 
title  to  the  premises.  In  his  answer  defend- 
ant denied  plaintiff's  title,  and  alleged  title 
in  himself.  But  the  record  shows  indisput- 
ably that  the  plaintiff  had  title  and  was  the 
owner  of  the  premises,  and  it  was  therefore 
error,  presumptively  prejudicial  to  him.  to 
charge  the  jury,  as  the  court  did,  that  before 
they  could  find  a  verdict  for  the  plaintiff  fur 
any  sura  they  must  find  that  tlie  plaintiff  had 
shown  himself  to  be  tlie  owner  of  the  prem- 
ises at  the  time  of  the  commencement  of  this 
action.  In  view  of  whiit  has  been  stated  in 
respect  to  the  other  issues,  it  is  unnecessary 
to  refer  to  tlie  other  assignments  of  error. 
Order  reversed. 


BOARDMAN  V.  WABD. 

(Supreme  Court  of  Minnesota.    April  80, 1839.) 

WOBK  AND  LaBOB— FbAUD. 

Where  one  Is  induced  under  a  mistalce  of  fact, 
through  tlie  fraud  or  concealment  of  another,  to 
render  valuable  services  for  the  Utter,  he  may  re- 
cover the  reasonable  value  thereof,  tiiough  they 
were  rendered  withont  aaj  expectation  at  the 
time  of  being  paid  for. 

(SulUitms  by  the  Court) 

Appeal  from  district  court,  Goodhue  coun- 
ty; McCluek,  Judge. 

Action  by  Ettie  Boardman  against  Orton 
P.  Ward.  Judgment  for  plaintiff,  and  de- 
fendant appeals. 

/.  C.  MeUlure,  for  appellant.  B.  J.  Nel- 
son, tor  respondent. 

Vanderburoh,  J.  Tbe  plaintiff  sues  to 
recover  the  value  of  her  services  alleged  by 
her  to  have  been  rendered  for  defendant  from 
the  16th  day  of  July.  1885,  to  the  27th  day 
of  August,  1887.  Defendant  in  his  answer 
alleges  that  the  plaintiff,  at  her  own  request, 
resided  with  him  during  the  time  referred 
to,  and  that  the  services  were  voluntarily 
rendered  by  her  in  assisting  his  wife  in  the 
household  work,  and  that  she  received  txiard, 
clothing,  and  care  as  a  member  of  his  family, 
which  were  an  equivalent  for  such  services. 
The  case  was  tried  before  a  referee,  and 
comes  here  upon  appeal  from  a  judgment  in 
plaintiff's  favor  rendered  upon  the  report  uf 
tlie  referee. 

The  record  presents  the  findings  of  the 
referee,  and  but  a  single  exception,  which 
was  taken  to  his  ruling  in  refusing  to  dis- 
miss the  action  after  the, evidence  x>n  lioth 
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sides  bad  been  introduced,  and  the  decision 
or  tlie  case  on  the  merits  turns  upon  tlie 
question  whetlier  tlie  facts  found  supported 
tlie  judgment.  It  appears  from  tlie  (indings 
tliat  tlie  defendant  was  tiie  guardinn  of  the 
plaintiff,  vbo  was  an  orphan,  and  as  such 
bud  charge  of  her  estate,  and  tliiit  from  the 
time  she  was  about  eight  years  of  age  she 
"continued  to  reside  at  intervHls  with  de- 
fendant until  July  18,  1885,"  when  she  be- 
came of  age,  and  in  the  mean 'time  she  ren- 
dered such  services  in  his  family  as  she  was 
csipable  of,  and  whs  by  him  supplied  with 
necessary  and  suitable  board  and  ciotliing. 
i<he  supposed  that  she  was  regarded  as  one 
of  the  family,  and  that  her  services  were  dur- 
ing all  tiiis  time  offset  against  her  board  and 
ciotliing,  and  she  did  not  understand  or  sus- 
pect that  she  was  to  be  charged  with  the  lat- 
ter, and  creilited  with  the  former  in  his  ac- 
count as  guardian.  After  she  became  of 
age,  she  continued  to  reside  with  his  family 
Hs  befure,  until  she  left,  in  1887,  and  it  is 
found  that  during  that  time  she  worlced  for 
defendant  in  and  about  the  care  of  his  house- 
hold for  the  full  term  of  107  weeks,  and  that 
her  services  were  worth  the  sum  of  $214, 
exclusive  of  board,  and  that  she  received 
from  him  during  thiit  time  certain  sums  of 
money  and  articles  of  clothing  to  the  amount 
and  value  of  $64.51.  It  Is  found,  on  the 
other  hand,  that  the  plaintiff  did  not  in  fact 
regard  her  as  a  member  of  his  family,  but  as 
an  employ^  and  boarder,  charging  her  in  his 
account  as  guardian  with  the  board  and 
clothing  furnisiied,  and  crediting  iier  with 
ber  services,  liefore  and  until  she  became  of 
age,  and  "that  chiefly  by  reason  of  the 
charges  b^  him  made  as  aforesaid  In  his  ac- 
count the  moneys  by  him  received  as  such 
guardian  were  exhausted,  antl  lie  did  not 
bare  or  claimed  not  to  have  anything  what- 
ever t>elonging  to  her  after  the  termination 
of  his  guardianship."  He  did  not  render 
any  soconnt  of  his  guardianship  till  April  4, 
1888,  when  It  was  tiled,  and  it  appears  there- 
from that  the  estate  was  fully  exhausted. 
Up  to  that  time  he  had  not  informed  her 
that  he  had  kept  any  auch  account  of  the 
amount  of  his  expenditures  for  her  and  of 
the  value  of  her  services,  and,  until  about 
the  tiiue  she  left  his  service,  "sId*  under- 
stood and  believed  that  the  moneys  which 
defendant  held  in  trust  for  her  as  lier  guard- 
ian remained  Intact  and  undiminished  by 
any  charges  for  ber  support  and  mainte- 
nance, and  that  she  would  receive  the  same 
whenever  she  left  his  household,"  all  of 
which  he  well  knew;  and  that  he  not  only 
concealed  from  her  the  true  state  of  the  case, 
and  his  purpose  to  make  any  such  charges, 
but  so  conducted  himself  as  to  encourage  and 
strengthen  such  understanding  and  expecta- 
tion. fSothat,  in  short,  as  she  claims,  rely- 
ing upon  his  good  faith  as  her  guardian,  she 
was  kept  In  ignorance  of  their  true  relations, 
and  was  induced  to  remain  and  render  the 
services  in  question  through  his  deceit  and 
ber  own  mistake;  and  upon  discovering  the 


fact  that  he  had  In  reality  been  dealing  with 
her  as  a  servant,  and  had  charged  her  with 
her  support  to  the  amount  of  her  estate,  she 
repudiated  the  relatiou  as  she  had  previously 
understood  it,  and  now  seeks  to  charge  him 
in  the  relation  in  which  he  has  elected  to 
treat  her  as  her  guardian.  We  think  this 
claim  supported  by  the  record.  He  will  not 
now  be  permitted  to  change  his  ground,  and 
take  advantage  of  her  ignorance  and  his 
fraud  to  treat  her  as  a  member  of  his  family, 
so  as  to  defeat  her  claim  for  services.  Un- 
der such  circumstances,  the  law  will  raise 
an  obligation  to  pay  what  the  services  are 
reasonably  worth,  and  a»*umpsit  will  lie  to 
i-ecover  the  same.  Wood,  Mast.  &  Serv. 
(2d  Ed.)  g  68;  liickard  r.  Stanton,  16  Wend. 
25;  and  see  1  Pom.  Eq.  Jur.  §  182.  There 
can  be  no  objection,  therefore,  to  the  form 
of  action,  or  to  the  complaint,  since  the  law 
will  in  such  case  imply  a  promise  on  the 
part  of  the  person  who  has  received  the  ben- 
efit of  the  services.  Bliss,  Code  PI.  §  128. 
The  judgment  must  be  affirmed. 


QlLBEETSON  V.  FULLER  et  at. 
(Supreme  Cau/rt  of  Minnesota.    May  a,  1889.) 
Mauoious  Pbosbcution — Advick  or  Coumsil. 

1.  The  rule  hi  actions  for  malicious  prosecution 
laid  down  la  Moore  v.  Itallway  Co.,  87  Minn.  147, 
88  M.  W.  Rep.  834,  that  It  is  for  the  court  to  de- 
termine whether  a  state  of  facts,  over  which  there 
is  no  controversy,  constitutes  probable  oause.  war- 
ranting a  prosecution,  followed  and  applied.' 

2.  The  same  case  followed  as  to  the  effect  of  actr 
Ingr  in  the  prosecution  in  good  faith,  and  in  re- 
iianoe  upon  the  advice  of  one  of  the  prosecuting 
ofilcers  of  the  state,  to  whom  a  statement  of  ail  of 
the  facts  has  been  made.' 

8.  It  is  further  held  that  the  rule  that  such  a 
state  of  facts  is  a  defense  to  an  action  for  malidous 
prosecution  is  espeolaUy  pertinent  and  relevant 
when  the  prosecution  is  commenced  upon  the  sug- 
gestion and  with  the  indorsement  of  tne  attorney 
general  of  the  state.' 

{SylUtlnis  by  the  Court.) 

Appeal  from  district  court,  Wilkin  county: 
BuuWN,  Judge. 

/.  W.  Mason  and  Clapp  die  Woodard,  for 
appellants.    H,  B.  Raimon,  for  respondent. 

C!oLi.tN8,  J.  This  is  an  action  to  recover 
damages  for  an  alleged  malicious  criminal 
prosecution  instituted  by  these  defendants 
against  the  plaintiff.  The  latter  secure^  a 
verdict,  and  Irom  an  order  refusing  a  new 
trial  the  defendants  ap])eal.  As  we  regard 
the  case,  the  only  question  which  we  need 
review  is  the  soundness  of  that  portion  of 
the  charge  to  the  jury  wherein  the  court 
stated  tliat  no  cause  for  the  arrest  and-prose- 
cution  complained  of  by  this  plaintiff  had 
been  shown,  and  that,  as  a  matter  of  law, 
there  was  a  want  of  probable  cause  for  the 
arrest  and  prosecution.  There  is  little  or  no 
dispute  about  the  facts  here.    One  of  the  de- 

'Concerning  advice  of  counsel  as  showing  proba- 
ble cause  in  actions  for  malicious  prosecution,  see 
Norrel  v.  Vogel,  (Minn.)  88  N.  W.  Rep.  706,  and 
note;  Paddock  v.  Watts,  (Ind.)  IS  N.  E.  Rep.  518, 
and  note;  Smith  v.  Walter,  (Pa.)  17  AtL^es.!^. 
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fendants  was  a  Jastioe  of  the  ppace  for  Wil- 
kin county;  another,  a  constable  in  said 
county,  as  well  as  a  member  of  the  village 
council  of  Bothsay,  a  village  which  had  or- 
gnnized  aud  acted  in  comioon  with  many 
others,  under  the  provisions  of  chapter  73, 
6«n.  I^ws  1883, — the  chapter  declared  un- 
constitutional  by  tliia  court  in  State  v.  SU 
mons,  32  Minn.  MO,  21  K.  W.  Rep.  750. 
The  other  defendants  were  also  members  of 
the  village  council.  Upon  being  informed 
of  the  decision  referred  to,  the  members  of 
the  council  were  at  a  loss  to  determine  what 
course  to  pursue  should  certain  BaUx>n  keep- 
ers decline  to  take  out  a  license  in  conformity 
with  the  terms  of  an  ordinance  which  pro- 
hibited the  sale  of  intoxicating  liquors  within 
the  vilbige  limits  without  such  license.  They 
resolved  to  seek  the  advice  of  the  attorney 
general  of  the  state,  and,  according  to  the  tes- 
timony, upon  more  than  one  occasion  con- 
sulted him  in  reference  to  the  legal  ttatus  of 
the  village,  and  as  to  the  powers  and  privi- 
leges of  its  officers  should  the  saloon  keepers 
refuse  or  neglect  to  obey  the  ordinance.  The 
testimony  is  uncontradicted  that  upon  a  full 
and  fair  presentation  of  the  facts  to  the  then 
attorney  general  the  village  council  was  ad- 
vised that  it  bad  a  right  to  proceed  against 
such  persons  as  disregarded  the  ordinance, 
precisely  as  if  the  decision  (which  whs  in  ref- 
erence to  another  municipality)  had  not  been 
rendered.  This  advice  was  discussed  and 
made  public  at  a  meeting  of  the  council  held 
just  prior  to  the  termination  of  the  license 
year,  and  seems  to  have  been  predicated  upon 
the  fact  that  the  incorporation  of  the  village 
of  Rothsay  had  not  been  passed  upon,  and 
also  on  a  snpposition  that  the  legislature, 
then  in  session,  would  immediately  pass  a 
bill  validating  the  incorporation  of  all  vil- 
lages organized  and  acting  under  the  obnox- 
ious law.  After  the  plnintiff  opened  bis 
place  of  business,  without  having  obtained  a 
village  license,  the  circumstances  of  his  case 
were  presented  to  the  attorney  general,  and 
the  council  was,  by  him,  adrised  to  prose- 
cute. There  is  no  claim  that  this  advice  was 
not  given,  as  stated  upon  the  trial,  nor  is 
there  a  pretense  that  any  of  these  defendants 
did  not  act  in  {>erfect  good  faith  throughout 
the  entire  transaction,  relying  upon  the  as- 
surance of  the  chief  law  officer  of  tlie  state, 
to  Vhom  they  had,  at  the  outset,  stated  all 
of  the  facts  and  circumstances,  and  with 
whom  they  sutMseqnently  counseled  with  ref- 
erence to  the  prosecution  of  this  plaintiff. 
It  was  upon  his  express  advice  that  the  steps 
were  taken  upon  which  is  based  this  action. 
A  charge  of  malicious  prosecution  is  well 
met  by  proof  that  the  proceedings  were  in- 
stituted in  reliance,  in  good  faith,  upon  the 
advice  of  competent  legal  counsel,  received 
upon  a  full  statement  to  him  of  the  facts 
known  to  the  prosecutor,  or  which  he  had 
reason  to  suppose  existed,  and  this  rule  ap- 
plies with  still  greater  force  when  the  pro- 
ceeding is  instituted  upon  the  advice  and  ap- 
proval of  the  prosecuting  officer.    Moore  v. 


Railway  Co..  37  Minn.  147,  83  N.  W.  Rep. 
384.  And  the  rule  is  especially  pertinent 
and  relevant  when  the  prosecution  is  com- 
menced upon  the  suggestion,  and  with  the 
indorsement,  of  the  attorney  general  of  the 
state. 

There  being  no  controversy  over  the  facts, 
it  was  for  the  couit  to  dedwe  whether  prob- 
able cause  existed;  that  is,  whether  the  de- 
fendants had  "a  reasonable  ground  of  sus- 
picion, supported  by  circumstances  suffi- 
ciently strong  in  themselves  to  warrant  a 
cautious  man  in  the  belief  that  the  person 
accused  is  guilty  of  the  offense  with  which 
he  is  charged. "  Cole  v.  Curtis,  16  Minn.  182, 
(Gil.  161;)  Casey  v.Sevatson,  30  Minn.  516, 
16  N.  W.  Hep.  407 ;  Burton  v.  Railway  Co.,  33 
Minn.  189.  22  N.  W.  Kep.  300.  The  defeml- 
ants,  in  a  case  where  there  was  no  doubt  of 
the  guilt  of  the  accused,  if  the  ordinance 
was  enforceable,  took  the  precaution  to  sub- 
mit that  question  to  the  attorney  general  fot 
his  opinion,  and  thereafter  acted  in  strict  ao 
cordance  with  his  views,  under  his  instruc- 
tions, and  in  good  faith.  There  was  no  want 
of  probable  cause,  and  the  court  erred  in  so 
holding.    Order  reversed. 


Buchanan  r>.  Crrv  or  DuLtrrn. 
(Supreme  Court  of  Minnesota.    May  1, 1889.) 

MUXICIPAI.  COKPORATIONS — DiFECTlVE  CCLVKBTS. 

Bvldenoe  considered  suffloient  to  justil^  a  ver- 
dict cbargiDg  a  municipal  corporation  with  neigii- 
gence  in  the  construction  Of  a  culvert,  and  to  jus- 
tify the  verdict  as  to  the  amount  of  damages 
caused  by  water  overflowing  the  plaintUPs  prem- 
ises. 

(Syllabiia  by  the  Court.)  • 

Appcid  from  district  court,  St.  Louis  coun- 
ty; Stearns,  Judge. 

Action  by  David  Buchanan  against  the 
city  of  Dnluth.  From  a  verdict  and  judg- 
ment for  plaintiff  defendant  appeals. 

a.  L.  Smilh,  for  appellant.  White  A 
Hewtt,  for  respondent. 

Dickinson,  J.  In  this  action  a  recovery 
is  sought  for  injury  to  a  stock  of  groceries 
caused  by  the  obstruction  of  a  culvert  or 
sewer  in  a  street  of  the  city  of  Duluth.  so 
that  the  water  flowing  in  a  gutter  An  the 
street,  and  which  was  intended  to  be  dis- 
charged by  the  culvert,  set  back  and  flowed 
into  the  cellar  of  the  plaintiff's  store.  The 
store  was  situate  upon  this  street,  just  above 
the  point  where  the  gutter  emptied  into  the 
culvert.  The  culvert  was  three  feet  square, 
but  running  diagonally  through  it  from  side 
to  side  was  a  gas-pipe  ten  inches  in  diameter. 
This  was  nine  Inches  above  the  bottom  of 
the  culvert.  It  is  conceded  that,  if  unob- 
structed, the  culvert  was  of  sufficient  size. 
The  overflow  in  this  instance  occurred  in 
the  night;  a  violent  rain-storm  causing  a 
larg^  volume  of  water  to  flow  in  these  chan- 
nels. The  immediate  canse  of  the  overflow 
was  that  the  culvert  was  obstructed  by  rear 
son  of  a  consideraUe  quantity  of  matter* 
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aucb  as  wire,  oooj^s,  pieera  of  boards,  stones, 
eani],  straw,  and  other  matorials  beeoiuing 
jammed  i^ainst  and  about  the  gas-pipe  In 
the  culvert,  so  as  to  wholly  prevent  the  water 
iluwing  through  it.  The  case,  as  presented 
at  the  trial,  and  as  submitted  to  the  jury, 
without  objection,  involved  the  question  as 
to  whether  the  city  was  chargeable  with  neg- 
ligence in  constructing  the  culvert  so  as  to 
inclose  the  gas-pipe.  The  verdict  of  the 
jury  must  l>e  dei  mi-d  conclusive  against  tlie 
defendant  upon  ttiis  point.  The  evidence 
strongly,  if  not  conclusively,  showed  that, 
immediately  prior  to  this  storni,  the  culvert 
was  unobstructed,  except,  perhaps,  by  two 
or  tliree  inches  of  sand.  The  defendant 
sought  to  show  that  the  obstruction  by  for- 
eign substances  was  largely  attributable  to 
the  plaintiff's  negligence  in  leaving  such 
substances  where  they  would  be  likely  to  be 
cHiTied  into  the  culvert;  but  upon  this  (loirit, 
also,  there  was  suflScient  evidence  opposed  to 
the  claim  of  the  defendant  to  sustain  the 
verdict  of  the  jury. 

The  contention  of  the  appellant  as  to  the 
amount  of  the  recovery  involves  the  ques- 
tion of  the  credibility  of  the  uncontradicted 
testimony  of  the  plaintiff,  and  this  the  jury 
were  properly  allowed  to  determine.  The 
appellant  contends  that  there  was  no  evi- 
dence supporting  the  verdict  of  the  jury  in 
this  respect.  We  do  not  find  this  to  be  the 
case.  The  testimony  of  the  plaintiff  is  to  the 
effect  that  be  made  an  Inventory  of  the  dam- 
aged goods  at  onoe,  witii  their  market  value 
before  injury,  which  inventory  was  verilied 
by  his  testimony  as  being  correct,  and  was 
produced  in  evidence;  that  he  sold  the  dam- 
aged goods,  excepting  those  which  he  speci- 
fies as  having  beien  rendered  wholly  worth- 
less, for  all  that  he  could  pi-ocnre,  and  the 
sum  thus  realized  was  stated,  together  with 
his  opinion  that  their  value  was  even  less 
than  that.  There  was  no  contradiction  of 
this  evidence,  and  the  verdict  was  far  within 
the  amount  of  the  damages  thus  indicated 
by  the  plaintiff's  testimony.  We  discover 
no  sufficient  reason  why  the  determination 
of  the  jury  as  to  the  credibility  of  this  testi- 
mony should  be  set  aside.     Order  affirmed. 


Gob  et  al.  v.  Wark. 

(Supreme  Court  of  Minnesota.    May  1, 1889.) 

R(AI/-ESTATB  AQBVTg — M1SKEPKB8ENTA.TIOMS. 

Where  a  real-estate  broker,  employed  to  sell 
laod,  or  to  find  a  purchaser  therefor,  negotiates 
•n  exchange  for  other  lands,  his  principal  ulmBelf 
making  the  contraot,  these  draumstanoes  impose 
ao  legal  duty  upon  the  broker  to  ascertain  oor- 
rectly  the  facts  which  may  affect  the  value  of  the 
lands  received  in  exchange:  and  for  misrepresen- 
tations made  to  bis  principal  in  good  faith  ooncem. 
ing  the  same  he  Is  not  responaible,  as  for  negU- 
geuce,  there  being  no  claim  of  fraud, 

{Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin 
county;  YotTNO,  Judge. 

Action  by  Amos  B.  Coe  and  others  against 
£dwiird  K.  Ware.    Defendaut  appeals. 


A.  D.  Polk,  (/.  Jf.  Shaio,  of  counsel,)  for 
appellant.  l^i/«on  <ft  Van  Derlip,  for  respond- 
ents. 

DiOKiMsoN,  J.  The  complaint  alleges  the 
employment  of  the  plaintiffs,  who  were  real- 
estate,  agents  and  brokers,  by  the  defendant 
to  procure  a  purchaser  for  certain  real  prop- 
erty of  the  defendant,  and  that  the  latter 
agreed  to  pay  for  such  service  the  sum  of 
8800.  This  action  is  for  the  recovery  of  that 
stipulated  compensation.  The  answer  admits 
the  agreement,  and,  in  effect,  admits  that  the 
plaiutiffa  procured  a  purchaser, — one  Travis, 
— with  whom  the  defendant  entered  into  a 
contract  for  the  exchange  of  the  property  for 
certain  other  real  property,  a  part  of  which 
was  designated  as  Uawtliorne  Park;  another 
part  consisting  of  a  tract  of  109  acres  in  Hen- 
nepin county.  The  defense  relied  upon,  aa 
set  forth  in  the  answer,  is,  in  substance,  that 
the  pliiintifTs  in  the  course  of  their  employ- 
ment represented,  concerning  the  lands  of 
Ti-avis.  proposed  to  be  exchanged  for  the  de- 
fendant's land,  that  the  Hawthorne  Park 
property  was  situate  within  four  and  a  half 
miles  of  the  place  in  Minneapolis  where  the 
contract  was  made,  and  was  worth  $300  a 
lot;  that  the  motor  line  had  been  surveyed, 
and  was  about  to  be  constructed  near  the 
premises,  and  would  be  in  operation  by  a 
speciBed  date;  that  the  109  acres  of  land  was 
within  eight  miles  of  the  place  of  the  con- 
tract, and  was  worth  6100  an  acre;  that  the 
defendant  was  ignorant  of  the  nature,  loca- 
tion, and  value  of  the  property,  wliile  the 
plaintiffs  had  many  years  been  engxged  in 
real-estate  business  at  Minnea|K>lis,  and  were 
familiar  with  the  nature,  location,  and  value 
of  real  estate  in  and  al)Out  the  city,  and 
"should  have  known"  the  location  and  value 
of  this  property,  as  the  defendant  well  knew; 
and  therefore  the  defendant,  believing  and 
relying  upon  the  representations,  was  in- 
duced to  muke  the  contract  with  Travis,  as 
he  otherwise  would  not  have  done.  The  in- 
correctness of  these  representations,  and  the 
materiality  of  the  same,  are  set  forth,  and, 
upon  the  discovery  of  the  facts,  the  contract 
made  with  Travis  appears  to  have  been  aban- 
doned. There  is  added  the  averment  that  in 
making  these  representations  the  plaintiffs 
did  not  perform  their  duty  to  the  defendant, 
but  were  guilty  of  "gross  misconduct  and 
neglect  of  duty  to  him."  An  allegation 
charging  the  plaintiffs  with  fraud  in  tY.6 
transaction  was  witlidrawn  upon  the  tKal, 
and  need  not  be  particularly  referred  to.  The 
general  allegation,  just  referred  to,  of  "gross 
misconduct  and  neglect  of  duty,"  refers  to 
the  facts  previously  stated,  and  adds  nothing 
to  them.  It  expresses  the  conclusion  of  the 
pleader  from  those  facts.  The  plaintiffs 
having  confessedly  performed  their  under- 
taking to  procure  a  purchaser  of  the  defend- 
ant's land,  any  further  facts  relied  upon  to 
defeat  a  recovery  of  the  stipulated  compen- 
sation therefor  must  have  been  alleged  in  the 
answer.    A  general  allegHtion  of  negligenoet 
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assuming  that  mere  negligence  would  con- 
stitute a  defense,  would  Iw  insufficient:  Cum- 
mings  V.  Thompson,  18  Minn.  246,  (Gil. 
228.) 

The  facts  averred  are  insufficient  to  show 
a  culpable  neglect  of  any  duty  which  the 
plain  tiffs  owed  to  the  defendant.  Na  fraud 
or  intent  to  deceive  is  alleged,  and  it  must 
be  assumed  that  the  misrepresentHtions  were 
made  in  good  faith,  in  the  absence  of  any 
averment  to  the  contrary.  It  does  not  appear 
that  the  plaintilTs  were  employed  toascert-iin 
the  facts  wliich  might  affect  the  value  of  this 
property;  nor  is  it  to  be  necessarily  inferred 
from  whiit  is  alleged  that  this  fell  within  the 
scope  of  their  agency  or  duty.  Nor  was  the 
evidence  offered  at  the  trial,  the  excluding  of 
which  is  assigned  as  error,  such  as  to  sliow 
a  defense;  and,  if  it  had  been  received,  it 
could  not  hare  affected  the  result.  It  is 
enough  to  justify  the  excluding  of  the  evi- 
dence  offered  tliat  neitlier  the  answer  nor 
the  proposed  evidence  were  such  as  to  show 
a  duty  resting  upon  the  plaintiffs  to  ascer- 
tain the  facts  affecting  the  value  of  this  prop- 
erty, or  to  verify  their  own  understanding 
and  opinion  of  the  same  before  tliey  should 
express  them  to  the  defendant.  There  being 
no  claim  of  fraud,  good  faith  being,  in  effect, 
conceded,  the  representations  of  the  plain- 
tiffs can  only  be  regarded  as  liaving  been  the 
expression  of  their  understanding  as  to  tlie 
facts.  For  this  they  were  not  responsible, 
altliougb  they  were  misinformed,  or  erred  in 
judgment.  While  some  of  the  reasons  as- 
signed by  the  court  for  excluding  the  evi- 
dence may  have  been  insufficient,  we  think 
that  the  evidence  was  subject  to  the  objec- 
tions made,  and  that  it  was  properly  excluded. 
Order  affirmed. 


Spurr  et  al.  «.  Home  Ins.  Co. 

(Supreme  Court  of  Minnesota.    May  7, 1880.) 

RBsAuJuniCATA—lNSCRANCE— Reformation. 

1.  The  mere  commencement  of  an  action  for 
damages  for  breach  of  a  written  contract,  the  ac- 
tion being  afterwards  dismissed  without  a  deter- 
mination on  the  merits,  does  not  conclusively  bar 
a  subsequent  action  for  reformation  of  the  contract. 

2.  Evidence  considered  as  showing  conclusively 
a  mutual  mistalce  in  writing  a  policy  of  insurauoe, 
the  policy  by  its  terms  not  embracing  the  proper- 
ty intended  to  have  been  insured. 

{Syllubua  by  the  Court.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; '-iMONS,  Judge. 

Action  by  N.  U.  Spurr  and  First  National 
Banl<  of  Morris  against  the  Home  Insurance 
Company  of  New  York,  to  reform  a  policy  of 
insurance.    Plaintiffs  appeal. 

Lutk  <b  Bunn,  for  appellants.  Samuel  B. 
Halt,  for  respondent. 

Dickinson,  J.  This  is  an  action  to  reform 
a  policy  of  Insurance,  and  to  recover  upon 
the  same  as  reformed.  It  is  urged  on  the 
part  of  the  respondent  tliat  the  plaintiffs  can- 
not maintain  this  action,  because  prior  to  its 
commencement  they  had  commenced  an  ac- 


tion to  reoover  upon  the  iMlicy  now  sought 
to  be  reformed.  The  doctrine  of  election  aa 
between  Inconsistent  remedies  is  relied  upon. 
We  think  that  the  conclusion  of  the  learned 
judge  of  the  district  court,  adverse  to  the  re- 
spondent, was  correct.  Ttie  former  action 
was  dismissed  without  any  Rnal  determina- 
tion. The  findings  of  the  court  in  this  case  do 
not  disclose  clearly  the  circumstances  attend- 
ing the  dismissal  of  the  former  action ,  nor  are 
tliey  otherwise  shown  in  this  record.  It  may 
be  inferred,  however,  that  the  dismissal, 
which  was  upon  the  plaintiffs'  motion  after 
trial  had  commenced,  was  because,  having 
commenced  the  action  upon  the  theory  that 
the  proper  legal  construction  of  the  policy 
without  reformMtion  was  such  as  the  plain- 
tiffs now  claim  the  agreement  to  have  been, 
and  such  as  entitled  the  plaintiffs  to  the  re- 
covery souglit,  they  found  themselves  unable 
to  recover  upon  ttie  very  different  construc- 
tion which  the  court  put  upon  the  policy.  If 
such  were  the  case,  the  proper  remedy  hav- 
ing been  misconceived  merely  by  reason  of 
the  failure  of  the  plaintiffs  to  correctly  ap- 
prehend the  legal  construction  of  the  writ- 
ten instrument,  which  was  supposed  to  em- 
body their  agreement,  and  no  advantage, 
benefit,  or  remedy  having  been  secured  by 
means  of  that  action,  nor  the  adverse  party 
prejudiced,  and  that  action  having  been  dis- 
missed without  a  determination  on  the  mer- 
its, the  plaintiffs  were  not  precluded  from 
maintaining  this  action.  Bitzer  v.  Bobo,  38 
N.  W.  Rep.  609;  Canal  Co.  ▼.  Hewitt,  62 
Wis.  816,  21  N.  W.  Rep.  216,  and  22  N.  W. 
Kep.  588;  Hntler  v.  Hildreth,  5  Mete.  49,  52; 
Peters  v.  Ballistier,  3  Pick.  495, 505;  Railway 
Co.  y.Swinney,91  Ind.399;  Bigelow,  Estop. 
(4th  Ed.)  692;  Thayer  v.  Arnold,  32  Mich. 
336,  841;  Brewster  v.  Striker,  2  N.  Y.  19. 
In  Thomas  v.  Joslin,  86  Minn.  1,  29  N.  W. 
Kep.  344,  the  former  action  had  proceeded  to 
a  judgment  for  tlie  defendant  on  the  merits. 
It  is  said  in  the  opinion,  with  reference  to  the 
right  of  the  plaintiff  to  maintiiin  the  subse- 
quent action  for  reformation,  that  "in  such 
cases  the  plaintiff  should  take  a  dismissal  in 
the  nature  of  a  nonsuit,  before  final  submis- 
sion on  the  merits. "  One  should  not  be  con- 
cluded in  respect  to  his  legal  rights,  and  all 
effectual  remedy  be  barred,  merely  because, 
misapprehending  the  legal  construction  and" 
■effect  of  a  written  instrument  siip^iosed'to 
embotiy  the  agreement,  or  to  carry  into  effect 
the  intentions,  of  parties,  he  institutes  legal 
proceedings  based  upon  that  theory. 

The  plaintiff  Spurr  was  the  owner  of  a 
grain  elevator  or  warehouse  at  Morris,  and 
engage<l  in  the  business  of  storing  wheat 
therein.  At  the  time  of  the  issuing  of  the 
policy  of  this  defendant,  Spurr  bad  stored  in 
the  elevator,  besides  some  wheat  of  his  own, 
a  large  amount  of  wheat  owned  by  other  par- 
ties, received  for  storage,  and  for  which  he 
had  issued  the  usual  certificates  or  "wheat 
ticlcets."  Spurr  was  indebted  to  the  plain- 
tiff bank,  to  which  the  policy  had  l>een  as- 
signed. The  bank  also  held  as  collateral  se- 
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curity  wheat  tickets,  representing  the  whatit 
stored  by  other  parties.  By  the  terms  of 
the  agreements  for  storage,  aa  expressed  in 
the  wlieat  tickets,  Spurr  was  to  keep  the 
grain  insured  and  to  include  the  cost  of  in- 
surance in  his  charges.  This  insurance  was 
effected  after  an  interview  upon  tlie  subject 
between  Spurr  and  one  Judson,  the  cashier 
of  the  bank,  who  was  also  the  local  agent  of 
the  defendant,  and  who,  as  such,  issued  this 
policy.  The  plaintiffs  seek  to  charge  tiie  de- 
fendant with  liability  as  insurers  of  all  the 
wheat  stored  in  the  elevator.  The  defendant 
claims  that  its  liability  extends  only  to  the 
wheat  owned  by  Spurr.  The  court  whs  right 
in  construing  the  written  policy  as  applying 
to  and  insuring  only  the  wheat  of  iSpurr. 
By  its  written  terms  it  insures  "K.  It.  Spurr 
*  •  *  on  wheat  stored  in  Union  Eleva- 
tor." The  printed  conditions  of  the  policy 
provide  that  "if  the  interest  of  the  assured 
in  the  property  be  any  other  than  the  entice, 
unconditional,  and  sole  ownership  of  the 
property,  for  the  use  and  benefit  of  the  as- 
sure.1,  *  *  *  it  must  be  so  represented 
to  the  company,  an.l  so  expressed  in  the 
written  part  of  this  piriicy;  otherwise  the 
pol.cy  sbiiU  be  void.  *  *  *  Goods  held 
on  storage  must  be  separately  and  speciBcally 
insured."  This  policy  is  nut  to  be  construed 
as  applying  to  grain  not  owned  by  the  as- 
sured, but  held  by  him  as  a  bailee.  The 
court  found  agaiait  the  plaintiffs  upon  the 
alleged  fact  of  mataal  mistake  in  the  policy. 
The  question  is  presented  whether,  upon  the 
evidence,  this  finding  was  not  erroneous.  In 
our  judgment  it  wa«  so.  The  case  rests  wholly 
upon  the  evidence  presented  on  the  part 
of  the  plaintiffs,  and  that,  being  consistent, 
reasonable,  and  wholly  uncontradicted,  seems 
to  us  to  present  a  clear  case  of  mistake,  en- 
titling the  plaintiffs  to  the  relief  sought.  In 
addition  to  the  facts  already  stated,  we  add 
this  further  statement  of  the  substance  of 
the  case,  as  shown  by  the  testimony  of  both 
Judson  and  Spurr:  Judson  went  to  the  ele- 
vator, and,  inquiring  as  to  the  amount  of  in- 
surance already  in  force,  asked  Spurr  to  ef- 
fect insurance  sufficient  to  protect  both  him- 
self and  the  holders  of  outstanding  wheat 
tickets,  to  cover  all  the  grain  in  the  elevator. 
To  this  Spurr  acceded,  such  being  his  gen- 
eral intention  and  custom.  Fortliis  purpose 
they  examined  Spurr's  t>pokB  to  ascertain  the 
amount  of  wheat  in  the  elevator,  and  deter- 
mined upon  the  amount  of  additional  insur- 
ance necessary.  It  seems  to  have  been  left 
to  Judson  to  see  that  the  insurance  was  ef- 
fected. There  was  nothing  said  about  in- 
surance upon  Spurr's  grain  merely.  Judson 
caused  this  policy  to  be  written  by  one  Mc- 
Cartey,  wlio  was  an  agent  for  certain  other 
insurance  companies,  and  whom  Judson  em- 
ployed to  perform  for  him  the  clerical  work 
of  bis  agency.  The  directions  to  McCartey 
were  to  write  this  insurance  on  the  wheat 
stored  in  the  elevator.  Spurr  paid  the  pre- 
miom,  but  never  examined  the  policy,  that 
having  been  retained  in  a  safe  in  the  office  of 


the  insurance  agent.  The  whole  teiitiuiony 
of  Judson,  Spurr,  and  McCartey  leave  no 
room  for  doubt  that  it  was  their  intention 
that  the  policy  should  cover  all  the  grain  in 
the  elevator,  nor  that  they  understood  that 
such  was  its  effect.  Upon  the  case  pre- 
sented, the  plaintiffs  were  entitled  to  a  ref- 

lormation.  Snell  v.  Insurance  Co.,  98  U.  S. 
85;  Benson  v.  Markoe,  37  Minn.  30.  33  N. 

'  W.  liep.  38,  and  cases  cited.  At  the  trial  it 
was  stipulated  that  if  the  court  should  find 
in  favor  of  the  plaintiffs,  as  to  the  remedy  of 
reformation,  the  plaintiffs  were  entitled  to 
judgment  for  the  amount  demanded  in  the 
complaint.  There  seems  to  be  no  reason  for 
a  new  trial.  The  judgment  appealed  from 
will  be  amended,  granting  the  relief  sought, 
and  so  that  the  amount  of  the  recovery  shall 
be  in  accordance  with  the  prayer  of  the  com- 
plaint. 


Spvbs  «tal.v.  CioiumoiAL  Uxioh  Asbcr^ncb  Co. 
(Supreme  Court  of  Minnetota.    May  7, 1889.) 

Appeal  from  district  oonrt,  Ramsey  county; 
Simons,  Judcre. 

Action  by  N.  R.  Spnrr  and  First  National  Bank 
of  Morris  against  the  Commercial  0Dion  Assur- 
ance Company  of  London.    Pialntifls  appeal. 

Lu$h  <fc  Buim,  tor  appellants.  Samuel  E.  Hall, 
for  respondent. 

DicxiRsoR,  3.  This  aotloa  was  tried  in  connec- 
tion with  that  of  the  same  plainliSs  against  the 
Home  Insurance  Company,  ante,  206,  (which  we 
have  just  decided,)  and  was  presented  here  upon 
the  same  record  and  sUpulation.  The  policy  of 
this  defendant  was  issued  by  MoOartey,  this  de- 
fendant's agent,  at  the  request  or  direction  of  Jud- 
son, under  circumstances,  which  are  stated  so  far 
as  need  be  in  our  opinion  In  the  other  case.  We 
find  no  sulBoient  ground  for  dlstiDgulshing  this 
case  from  that,  and  the  result  will  oe  the  same. 
The  judgment  appealed  from  will  be  amended  so 
as  to  grant  the  relief  sought,  and  so  that  the  amount 
of  the  plaintiffs'  recovery  shall  be  the  same  as  that 
prayed  for  In  the  opmplaint. 


Benson  r.  Deam. 

(Supreme  Court  of  Aftnnetoto.    May  8, 1889.) 
Plbadino— Vabiakcb— Balb. 

In  an  action  to  recover  the  value  of  goods  al- 
leged to  have  been  sold  by  plaintiff  to  defendant, 
proof  only  of  a  sale  by  plaintiff  to  a  third  party, 
and  of  a  subsequent  contract  l>etween  such  third 
party  and  the  defendant,  whereby  the  latter  agreed 
to  pay  to  the  plaintiff  the  original  price  of  the 
goods  sold,  presents  a  case  of  fatal  variance. 

(SylUtlrus  by  the  Court.) 

Appeal  from  district  court,  Hennispin 
county;  Rea,  Judge. 

Action  by  Otto  A.  Benson  against  Ernest 
Dean.  Judgment  for  pl.tintiff,  and  motion 
for  new  trial  denied.     Defendant  appeals. 

Merrick  <£  Merrick,  for  appellant.  Little 
di  ifunn,  for  respondent. 

Dickinson,  J.  This  action  is  for  the  re- 
covery of  the  value  of  a  quantity  of  brick 
allegeid  in  the  couiplaint  to  have  been  sold  by 
the  plaintiff  to  the  defendant.  The  answer 
denies  the  sale.  It  appeared  upon  the  trial 
that  the  plaintiff  sold  and  delivered  the  brick 
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to  one  An<1erberKf  fvbo  comrnenced  using 
thein  in  ttie  construction  of  a  building  upon 
land  wbicb  this  defendant.  Dean,  hnd  con< 
tracted  to  sell  to  an  nssociation  of  persons 
witli  whom  Anderberg  was  connected.  Itup- 
{tears  that  the  runtract  for  the  sale  of  the  land 
was  afterwards  rescinded.  Dean  resumed 
possession  of  tlie  land,  and  used  the  brick, 
or  some  part  of  them,  in  the  further  work  of 
constructing  the  building,  having  agreed 
with  Anderberg,  as  the  evidence  tended  to 
show,  tliat  he  (Dean)  would  pay  Benson  for 
them.  The  testimony  on  the  part  of  ttie  de- 
fendant denied  this  agreement. 

The  court  submitted  the  case  to  the  jury 
upon  tlie  theory  that  if  Dean,  in  ounsider^. 
tion  of  being  allowed  by  Anderberg  to  use 
the  brick,  promised  the  latter  to  pay  Benson 
for  them,  Benson  should  recover  in  this  ac- 
tion. The  jury  were  so  instructed,  and  tliey 
were  also  instructed  tliHt  that  was  the  only 
question  in  the  cnse.  The  defendant  ex- 
<X)pted  to  this.  From  the  course  pursued  at 
the  trial  the  defendant  cannot  be  deemed  to 
have  consented  to  a  trial  of  the  case  upon 
any  other  issue  than  that  presented  in  the 
pleadings.  The  variance  between  the  eise 
as  thus  submitted  to  the  jury  and  the  issue 
made  by  the  pleadings  is  obvious,  and  is,  as 
we  consider,  such  as  cannot  be  disregarded. 
The  complaint  seeks  a  recovery  upon  a  con- 
tract of  sale  made  between  the  plaintiff  and 
the  defendant.  The  recovery  must  be  re- 
garded as  founded  upon  a  wholly  different 
contract,  made  between  different  parties, — 
the  defendant  and  a  third  person,  Anderberg, 
who  bad  purchased  and  acquired  title  to  the 
property  from  the  plaintiff, — by  the  terms  of 
which  the  defendant  agreed  with  the  third 
yu-ty  to  pay  to  the  plaintiff  the  unpaid  price 
of  the  property.  The  order  refusing  a  new 
trial  is  reversed. 

The  Chief  Justice  did  not  take  part  in  the 
discussion  of  this  case. 


ReINEB  v.  DWXLLIMe-HOTJSK  IMS.  Oo. 
{Supreme  Ccnurt  of  WUoongin.    April  85, 1889.) 

INSUKAXCB— AoaXTS — ESTOPPEL  —  EyIUCNCIi — Ap- 
PBJO. — ReVIKW. 

1,  A  condition  of  a  policy  against  incumbrances 
is  waived  where  the  assured  informed  the  com- 
pany's agent  of  such  incumbrances,  and  the  agent 
wrote  tbe  application,  which  stated  that  there 
were  no  incumbrances,  and  the  assured  signed  it 
at  his  requesi,  and  the  agent  stated  in  the  applica- 
tion that  he  bod  inspectied  the  property,  and  rec- 
ommended tbe  risk  as  free  from  all  mor^  or  flnan- 
oial  hazard,  and  was  sstia&ed  that  tbe  answers 
were  correct' 

2.  Under  Rev.  St.  Wis.  $  1977,  providing  that 
whoever  solicits  insurance  in  behalf  of  any  insur- 
ance company,  or  transmits  an  application  to  or  a 
policy  to  or  from  the  company,  or  receives  any 
premium,  or  assists  therein,  or  in  transacting  any 


'As  to  What  acts  of  an  agent  will  constitute  a 
waiver  of  conditloas  in  an  Insnranoe  policy,  see 
Dunbar  v. Insuranoe  Co.,  (Wis.)  *a  S.  W.  Bep.  886, 
and  note;  Key  v.  Insuranoe  Co.,  (Iowa,)  41  N.  W. 
Rep.  614,  and  note;  Bartlett  y.  Insurance  Co.,  Id. 
601.  and  note;  Protective  Union  v.  Ghirdaer,  (Kan.) 
31  Fac  Bep.  aSS. 


bnsiness  for  the  company,  mast  be  deemed  an  seen 
tor  certain  purpoaes,  tne  agent  is  authorized  to 
waive  anv  answers  or  stipulations  as  to  tbe  cou- 
dltion  of  tbe  property  or  existence  of  tncnmbranoes, 
tliougb  the  policy  provides  that  the  oompairr  shall 
not  be  bound  by  any  act  or  statement  made  to  or 
by  the  agent,  unless  inserted  therein,  and  the  com- 
pany cannot  allege  that  by  the  terms  of  the  con- 
tract the  agent  was  not  antkorixed  to  make  con 
tracts  or  isaue  policies,  but  was  authorized  merely 
to  receive  and  forward  applications. 

8.  Where  a  letter  by  the  general  agent  of  the 
company  to  the  husband  of  the  assured,  written 
after  being  Informed  ot  tbe  existence  of  incum- 
brances, recognizes  the  policy  aa  snbsiating,  and 
Invites  proofs  of  loss,  which  are  furnished  ac- 
cordingly, the  company  is  estopped  from  asserting 
the  original  invalidity  of  tbe  policy  by  reason  of 
such  incumbrances. 

4.  An  attempted  restriction  of  the  power  of  the 
company  or  its  genei-al  otBcers  or  agents,  acting 
within  the  scope  of  their  general  authority,  aub- 
se<^uently  to  modify  the  contract,  exc^t  by  a 
written  waiver  in  express  terms,  signed  br  the 
president  or  secretary,  is  ineffectual,  especially  in 
the  case  of  a  foreign  company. 

5.  In  an  action  on  the  policnr,  the  admission  ot 
evidence  of  the  amount  of  clothing  usaaliy  ijoe- 
sessed  by  Belgian  families,  sacb  evidence  relating 
to  the  standing  and  condition  of  a  class  of  persons 
to  which  plaintiff  belongs,  and  to  a  matter  on  which 
the  evidence  is  undisputed,  is  not  material  error. 

6.  Whei«  defendant's  agents  believed  the  loss  to 
have  resulted  from  the  intentional  misoonduot  of 
plaintiff  or  some  of  her  family,  and  the  defense 
was  based  in  part  thereon,  and  the  jury  fonnd  that 
such  was  not  the  fact,  and  that  the  proofs  of  losa 
were  made  In  good  faith,  the  judgment  should  not 
be  disturbed  for  mere  technicsT  exceptions,  not 
affecting  defendant's  substantial  rights. 

Appeal  from  eircuit  court.  Brown  county. 

This  action  is  for  loss  by  fire  open  a  policy 
of  insurance  executed  January  11,  1887,  and 
insuringthe  property  descril)ed  for  five  years 
from  that  date  in  tbe  aggregate  sum  of 
$8,600,  being  upon  a  dwelling-house  and 
barn, and  the  property  i n  and abootthe same. 
The  fire  occurred  about  1  o'clock  on  the 
morning  of  August  19,  1887,  and  the  amount 
of  the-  property  destroyed  is  alleged  to  have 
been,  in  the  aggregate,  93,906.18,  and  judg- 
ment was  demanded  for  93,225.66.  with  in- 
terest from  the  time  of  the  Are.  The  an- 
swer, in  effect,  cliarged  that  the  fire  and  dam- 
ages were  caused  by  the  willful  act  and  pro- 
curement of  the  phiintiff;  also  several  for- 
feitures under  the  policy,  the  failure  to  make 
proofs  as.  required,  and  attempts  to  defraud 
and  deceive  the  defendant  in  pretended  proofs 
furnished,  and  consequent  forfeitures;  and 
that  no  recovery  could  be  had  under  tbe 
policy.  The  policy  contained  the  following 
provisions:  "  Beference  is  iniide  to  application 
under  policy  150,994,  which  is  a  part  of  this 
policy."  "In  case  tbe  Interest  of  the  assured 
in  said  propei'ty  is  not  the  sole,  absolute,  and 
unincumbered  ownership  thereof,  both  at 
law  and  in  equity,  this  company  shall  not  be 
liable  to  pay  to  the  assured  by  virtue  of  this 
policy  any  sum  exceeding  the  actual  cash 
value  of  the  interest  of  the  assured  at  the 
time  of  the  loss,  after  deducting  from  the 
actual  cash  value  of  said  property  the  amount 
and  value  of  all  outstanding  rights,  interests, 
and  incumbrances  thereon."  "By  theaccept- 
anceof  this  policy,  the  assured  covenants  that 
tbe  application  heref or  sliall  be  and  form  « 
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I>art  hereof,  and  a  warranty  by  the  assured ; 
and  the  oompaDy  shtill  not  be  bound  by  any 
act  or  stati*nient  made  to  or  by  any  agent,  un- 
less inserted  in  this  contract."  "If  the  prop- 
erty, or  any  part  thereof,  shall  be  sold,  con- 
veyed, incumbered  by  mortgage  or  other- 
wise, or  any  change  take  place  in  tlie  title, 
use,  occupation,  or  possession  thereof  what- 
ever, or  if  foreclosure  proceedings  shall  be 
commenced,  or  if  the  interest  of  the  assured 
in  tfaid  property,  or  any  part  thereof,  now  is 
or  siiall  b^ome  any  other  or  less  than  here- 
on, or  if  the  buildings,  or  either  of  them, 
stand  on  leased  ground,  or  land  of  which  tlie 
assured  has  not  a  perfect  title,  or  if  this  policy 
shall  be  assigned  without  written  consent 
brreon,  then,  and  in  every  such  case,  this 
policy  shall  be  absolutely  void."  "Any  fraud 
<Hr  attempt  to  defraud  or  deceive  on  the  part 
of  the  assured,  and  any  misrepresentHtion  in 
the  proofs  or  examination  as  to  loss  or  dam- 
«g>-,  staali  forfeit  all  claims  under  this  policy." 
"All  peraons  having  a  cliiim  under  this  policy 
shall  forthwith  give  written  notice  of  the  loss 
or  dumage,  and  within  thirty  days  furnish 
proofs  thereof,  signed  and  veriSed  by  the 
claimants,"  etc.;  "and  until  such  proofs, 
plans,  specifications,  and  certificates  shall  be 
furnished,  and  such  examination  had,  and 
award  made  as  aforesaid,  the  claim  shall  not 
be  doe  or  payable."  "No  ad,  or  omission  of 
the  company,  or  any  act  of  its  oOtcers  or 
agents,  sliati  be  deemed,  construed,  or  held  to 
be  R  waiver  of  a  full  and  strict  compliance 
with  the  foregoing  provisions  of  the  terms 
and  conditions  uf  this  policy,  except  it  be 
a  waiver  or  extension  in  express  terms  and 
in  writing,  signed  by  tlie  president  or  secre- 
tary of  the  company."  "This  policy  is  ac- 
cppiod  upon  the  foregoing  agreements,  cove- 
nants, and  conditions."  On  the  back  of  the 
policy  Is  indorsed:  "Elte  Martin,  Agent, 
Oreen  Bay,  Wise. "  On  the  back  of  the  policy 
<Extiibit  A)  is  a  partly  written  and  partly 
printed  copy  of  an  sppliciition  for  insurance, 
ttll«d  out  by  the  defendant  from  the  original 
application.  In  which  appeiirs,  in  the  body 
thereof,  the  following  question,  "(5)  Is  your 
property  above  descrit)ed  [the  property  speci- 
fied in  the  policy]  incumbered,  by  what,  and 
to  whiit  amount,  and  to  whom  ?"  und  the  fol- 
luwiog  answer  thereto:  "(6)  No."  This  ap- 
plicHtion  also  provides:  "If  applicant  is  a 
iDarri«d  woman,  her  husband  must  sign  ap- 
plicMtinn  with  her."  At  tlie  end  of  said  ap- 
plication is  the  following:  "The  foregoing 
is  my  own  statement,  and  is  a  correct  de- 
scription of  the  property  to  be  assured,  on 
which  insurance  will  be  predicated.  I  here- 
by agree  that  the  above-described  property, 
tJunng  the  continuance  of  the  policy  to  be 
issued  on  this  application ,  shall  be  and  remain 
in  all  respects  as  above  set  forth,  and  that 
tlie  foregoing  shall  be  deemed  and  taken  to 
be  promissory  warranties  during  the  entire 
life  of  said  policy."  Exhibit  T.  Policy  of 
insurance  issued  by  defendant  to  plaintiff 
parsaant  to  original  application,  and  dated 
lieeember  8, 1886,  is  the  policy  No.  160,994, 
V.42N.W.M0.3— 14 


mentioned  in  Exhibit  A,  and  is  the  first  of 
the  two  policies  issued  by  defendant  to  plain- 
tiff, and  WHS  surrendered  when  Exhibit  A 
wasissued.  Upon  the  trial  the  juryreturned 
a  special  verdict  to  theeifect  that  the  defend- 
ant waived  the  provisions  of  the  policy  re- 
quiring proofs  of  loss  to  be  furnished  within 
30  days;  thiit  the  plaintiS  informed  the  de- 
fendant's soliciting  agent,  Elle  Martin,  at  or 
before  the  time  when  the  policy  in  question 
was  issued,  what  mortgages  were  on  the  hind 
upon  which  the  insured  building  stood,  and 
Martin  informed  the  defendant  before  Sep- 
tember 14,  1887,  what  mortgages  were  on 
said  land ;  that  the  fire  was  not  caused  by  the 
willful  act,  consent,  or  procurement  of  the 
plaintiff;  that  the  plaintiff  did  not  in  her 
proofs  of  loss,  willfully  and  intentionally, 
and  with  intent  to  deceive  or  defraud  the 
defendant,  represent  tlmt  she  was  the  own> 
er  of  any  property '  destroyed  by  the  Ore, 
which  did  not  in  fact  belong  to  her,  nor 
that  the  value  or  qnantity  of  any  property  so 
destroyed  or  injured  by  the  fire  was  greater 
than  it  actually  was  in  fact;  that  the  dwell- 
ing-honse  was  wholly  destroyed  by  fire;  that 
the  horses  mentioned  in  thecliattel  mortgage 
given  to  secure  the  purchase  price  of  the 
binder  were  the  property  of  the  plaintiff  at 
the  time  of  the  fire;  that  the  value  of  the 
personal  property  destroyed  by  the  fire  was 
•1,970.66;  that  the  plaintiff  informed  the 
defendant's  soliciting  agent,  (Martin,)  at  the 
time  he  took  her  application  for  insurance,  of 
the  chattel  mortgage  for  tlSO  on  the  horses. 
Upon  the  record,  files,  and  special  verdict 
the  court  thereupon  ordered  judgment  in 
favor  of  the  plaintiff,  and  against  the  defend- 
ant, for  83,144.21,  with  interest  from  De- 
cmber  15, 1887,  and  judgment  was  thereupon 
entered  accordingly  for  98,272.59.  From 
that  judgment  ttie  defendant  brings  this 
appeal. 

Vroman.d:  Bale,  for  appellant.  John  H. 
Brennan,  M.  T.  Parker,  and  Qeorge  &. 
Greene,  for  respondent. 

Cassodat,  J.,  {after  stating  the  factt  at 
above.)  It  appears  from  the  undisputed  evi- 
dence, November  20,  1886,  the  defendant's 
local  Buliciting  agent,  residing  at  Green  Bay, 
(Elie  Martin,)  called  at  the  plaintiff's  resi- 
dence, and  solicited  insurance  on  her  farm 
buildings  and  personal  property;  that  such 
insurMnce  was  then  and  there  agreed  upon; 
that  the  plHiiuiff  and  her  husband  then  and 
there  signed  the  application  therefor  men- 
tioned above,  and  tiie  same  was  thereu|ion 
forwarded  to  the  defendant's  home  office; 
that  December  8,  188ti,  a  policy,  (No.  150,- 
994,)  running  for  five  years,  was  Issued  to 
the  plaintiff;  that  such  policy  was  precisely 
like  the  one  of  which  the  substance  is  set 
forth  above,  except  as  to  the  dates,  amount, 
and  some  new  items;  that  a  copy  of  such  ap- 
plication was  printed  und  written  on  the  back 
of  that  policy;  that  the  plaintiff  held  that 
policy  until  December  27,  1886,  when  she  re- 
4U«Bted  such  soliciting  agent  to  increase  the 
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amount  of  insurance  upon  the  bouse  and 
barn  and  sundry  articles  of  personal  proper- 
ty In  the  aggregate  amount  of  91,000,  which 
was  done  by  sending  such  policy  to  said  liome 
otflce,  and  receiving  therefrom,  in  lieu  thei-e- 
of,  another  policy,  the  material  portions  of 
which  are  given  above;  and  that  the  SHme 
was  issued  January  11,  1887,  npon  such  for- 
mer application.  At  the  time  of  such  appli- 
cation' for  such  increase  there  were  two  mort- 
gages upon  the  land  upon  which  the  build- 
ings were  situated, — one  of  tlOO,  to  Denio, 
and  the  other  of  $155,  to  Francois;  and  also  a 
chattel  mortgage  of  91S0,  upon  some  of  the 
personal  property  insured,  but  which  last 
mortgage  was  paid  before  the  flre. 

1.  It  is  urged  that  the  policy  in  question 
was  void  in  its  inception  under  one  of  the 
conditions  thereof  quoted  above,  by  reason 
of  the  existence  of  such  unpaid  mortgages 
upon  the  property  at  tlie  time  of  such  appli- 
cation, and  the  issuance  of  the  policy,  con- 
trary to  the  representations  and  warranties 
contained  in  auch  application.  The  jury 
found,  as  a  matter  of  fact,  tbiit  the  plaintiff 
informed  the  defendant's  soliciting  agent  of 
the  existence  of  each  of  those  mortgages  at 
or  before  tlie  time  when  the  policy  in  ques- 
tion was  Issued.  There  is  evidence  to  sup- 
port such  tlnding.  In  fact  it  appears  that 
the  plaintiff  is  ignorant  in  such  matters,  and 
that  such  agent  visited  the  premises,  made 
out  the  application,  and  wrote  the  plaintiff's 
answers  therein,  and  then  she  signed  it  at 
his  request.  He  also  stated  on  the  back  of 
the  application,  in  effect,  that  be  had  lately 
inspected  the  property  insured  personally; 
that  he  fully  recommended  the  risk,  as  free 
from  all  moral  or  financial  hazard;  and  that 
he  was  satisfied  that  the  answers  and  values 
given  therein  were  correct.  It  is  claimed 
that  such  action  of  tlie  agent,  with  knowl- 
edge of  the  existence  of  the  mortgages,  was 
binding  upon  the  defendant,  and  .a  waiver  of 
Bucb  condition  of  the  policy  against  such  in- 
cumbrances. Such  seems  to  be  substantially 
the  rule  frequently  sanctioned  by  this  court 
in  respect  to  agents  authorized  to  take  such 
risks.  Idiner  v.  Insurance  Co.,  27  Wis.  693; 
McBride  v.  Insurance  Co.,  80  Wis.  567; 
Wright  v.  Insurance  Co.,  36  Wis.  522;  Mech- 
ler  V.  Insurance  Co.,  38  Wis.  665. 

2.  It  is  claimed  by  the  learned  counsel  for 
the  defendant,  however,  that  such  written 
policy  and  application  were  conclusive  upon 
the  plaintiff,  and  hence  that  such  parol  evi- 
dence was  improperly  admitted.  This  is  up- 
on the  theory  that,  by  accepting  the  policy 
with  a  copy  of  such  application,  the  assured 
became  bound  by  the  two  together,  as  con- 
stituting the  written  contract,  by  the  terms  of 
which  the  company  was  not  to  "be  bound  by 
any  act  or  statement  made  to  or  by  any  agent, 
unless  inserted  in  the  contract."  Moreover, 
it  is  claimed  that  by  the  terms  of  the  contract 
such  soliciting  agent  was  never  authorized 
to  make  contracts  of  insurance,  nor  to  issue 
policies,  but  merely  to  receive  applications 
and  forward  tbem  to  the  company.    But,  un- 


der our  statute,  whoever  solicits  Insurance 
on  behalf  of  any  insurance  company,  or 
transmits  an  application  to  such  company,  or 
a  policy  to  or  from  sucii  corporation,  or  col- 
lects or  receives  any  premium  for  insurance, 
or  in  any  manner  aids  or  assists  in  doing 
either,  or  in  transacting  any  business  for 
such  company,  must  be  deemed  and  held  to 
be  an  agent  of  such  corporation,  to  all  in- 
tents and  purposes,  in  each  of  the  several 
things  mentioned.  Section  1977;  Hankinsv. 
Insurance  Co.,  70  Wis.  4,  35  N.  W.  Rep.  34. 
The  local  agent  here  having  performed  those 
several  acts  in  behalf  of  the  company,  and 
with  its  authority,  the  latter  cannot  disclaim 
his  agency  in  the  doing  of  anything  neces- 
sarily implied  in  the  specific  acts  thus  author- 
ized. Id.  We  must  therefore  hold  that  the 
local  agent,  under  the  authority  given  and 
the  statute  cited,  had  the  implied  authority 
to  waive  any  answers  in  the  application  or 
stipulation  in  the  policy  as  to  the  then  condi- 
tion of  the  property,  or  the  existence  of  the 
mortgages,  and  by  accepting  the  premium 
and  issuing  the  policy  the  company  ratified 
such  waiver,  and  estopped  itself  from  dis- 
claiming such  agency.  It  is  wholly  unlike 
the  attempt  of  such  local  agent  without  au- 
thority to  waive  conditions  in  a  policy  sub- 
sequently to  the  time  when  the  contract  of 
insurance  has  become  complete  and  binding 
upon  both  parties,  as  in  Uankins  t.  Insur- 
ance Co.,  supra.  In  other  words,  under  our 
statute,  an  insurance  company  cannot, 
through  the  aid  of  a  local  agent,  secure  a  con- 
tract of  insurance,  and  the  premium  there- 
for, and  at  the  same  time  disclaim  the  au- 
thority of  such  agent  to  waive  stipulations 
in  such  contract  respecting  the  then  existing 
conditions  of  or  incumbrances  upon  the  prop- 
erty insured  to  the  knowledge  of  such  agent. 

3.  Besides,  the  jury  found  that  defendant 
was  informed  by  its  local  agent  before  Sep- 
tember 14;  1887,  of  the  existence  of  the  mort- 
gages upon  the  land ;  that  is  to  say,  its  gen- 
eral agent  was  so  informed.  The  evidence 
seems  to  be  sufficient  to  support  such  find- 
ing. With  such  knowledge  of  the  existence 
of  the  mortgages,  the  general  agent  of  the 
company  on  the  day  last  named  wrote  the 
plaintiff's  husband  in  answer  to  a  letter  from 
him,  mailed  a  week  before,  in  relation  to  the 
loss  in  question,  and  proofs  of  the  same,  rec- 
ognizing the  policy  as  a  subsisting  oonti-act, 
and,  in  effect,  inviting  proofs  of  loss  as 
therein  required.  This  being  so,  and  the 
plaintiff  having  in  pursuance  of  such  invitar 
tion  furnished  such  proofs,  the  defendant  is 
estopped  from  claiming  that  such  contract 
was  void  in  its  inception  by  reason  of  the  ex- 
istence of  such  mortgages.  Cannon  v.  In- 
surance Co.,  63  Wis,  586,  11  N.  W.  Rep.  11; 
Gas-Light  Co.  v.  Insurance  Co.,  71  Wis.  458, 
87  K.  W.  Rep.  819;  Hollis  v.  Insurance  Co., 
21  N.  W.  Rep.  776;  Wilson  v.  Insurance 
Ass'n,  80  N.  W.  Rep.  401;  Garrigan  v.  In- 
surance Co..  53  Vt.  418. 

4.  It  is  claimed  that  the  plaintiff  cannot 
recover  in  this  action  by  reason  of  her  failure 
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to  furniah  proofs  of  loss  within  the  30  days 
named  in  the  policy.  It  is  admitted  that 
August  23,  1887,  the  defendant's  local  agent 
wrote  its  geneml  agent,  in  effect  informing 
him  of  a  heavy  loss  undpr  the  policy  in  ques- 
tion by  reason  of  a  fire  having  occurred  nt  1 
o'clock  in  the  morning  of  August  19,  1887, 
whereby  the  plaintifC  claimed  everything  was 
lost,  even  to  one  team  of  horses;  that  another 
agent  at  Green  Bay  had  been  after  the  plain- 
tiff, soliciting  the  collection  of  her  claim, 
etc.;  that  she  was  just  going  to  the  olUce  of 
such  other  agent  to  make  her  proof  when  he 
met  her,  and  informed  her  that  he  would 
notify  the  company  at  once,  etc.,  upon  which 
she  withdrew  her  case  from  the  hands  of 
such  other  agent;  that  he  suggested  therein 
the  propriety  of  sending  a  shrewd  adjuster 
to  attend  to  the  loss  iit  once,  and  before  the 
getting  of  advice  from  the  usuul  run  of  law- 
j'ers  in  such  cases,  and  before  miinuf^ctured 
proof  should  be  made;  that  September  7, 1887, 
the  plaintiffs  husband  wrote  and  sent  to  the 
company  a  list  of  the  items  she  claims  to 
have  lost  by  the  Ore,  August  18,  1887;  and 
that,  in  answer  to  that  letter,  the  general 
agent  replied,  in  effect,  that  bis  information 
was  that  the  fire  was  of  a  different  date,  and 
suggested,  among  other  things,  how  the 
proofs  should  be  made,  if  she  had  sustained 
such  loss.  The  trial  court  submitted  to  the 
jury  the  question  whether  the  general  agent 
did  not  know  that  such  list  was  intended  by 
the  plaintiff  as  proofs  of  loss,  and  whether 
such  genenl  agent  did  not  intend  and  expect 
that  such  answer  would  come  to  her  atten- 
tion, and  induce  her  to  make  proofs,  and 
send  them  forward,  knowing  at  the  same 
time  that  the  time  remaining  of  such  30  days 
was  so  short  that,  in  the  ordinary  course  of 
business,  it  was  impossible  for  her  to  get 
them  around  in  that  time,  and  whether  he 
did  not  thereby  intend  to  waive  the  furnish- 
ing of  snch  proofs  in  the  exact  time  required 
by  the  policy;  and  also  whether  the  defend- 
ant wi^ved  the  furnishing  of  such  proofs 
within  the  time  required,  by  the  conduct 
roentioned  of  the  defencMnt's  local  agent, 
with  the  knowledge  and  approval  of  such, 
general  agent.  The  jury  found  that  the  de- 
fendant did  so  waive  -such  requirement  of 
proofs  of  such  loss  within  the  30  days  named. 
The  contention  is  that,  under  one  clause  of 
the  policy  quoted  above,  there  could  be  no 
snch  waiver  by  any  officer  or  agent  of  the 
company,  because  no  such  "waiver  or  exten- 
sion in  express  terms  and  in  writing,  signed 
by  the  president  or  secretary  of  the  com- 
pany," as  therein  provided,  was  ever  made. 
The  court  instructed  the  jury,  in  effect,  that 
the  local  agent  bad  no  such  authority,  and 
that  any  action  by  him  in  that  regard,  with- 
out the  knowledge  or  approval  of  somebody 
higher  in  authority,  would  be  ineffectual  as 
against  it.  This  is  within  the  ruling  in 
Hanklns  v.  Insurance  Co.,  supra.  But  the 
clause  of  the  policy  referred  to  is  claimed  to 
be  broad  enough  to  include  the  general 
»gent,  and  in  faict  every  officer  and  agent  of 


the  company,  except  the  president  and  secre- 
tary,— and  even  them,  unless  the  act  be  in  ex- 
press terms,  aftd  in  writing,  signc:l  by  one  of 
them.  We  must  hold,  however,  that  such 
attempted  restrictions  upon  the  power  of  the 
company  or  its  general  officers  or  agents,  act- 
ing within  the  scope  of  their  general  autlior- 
ity,  to  subsequently  modify  the  contract  and 
bind  the  company  in  a  manner  contrary  to 
such  previous  conditions  in  the  policy,  are 
ineffectual.  Especially  is  this  true  in  respect 
to  a  foreign  insurance  company,  whose  offi- 
cers are  practically  inaccessible  to  the  as- 
sured. These  views  are  in  harmony  with 
the  repeated  rulings  of  this  court  Gans  v. 
Insurance  Co.,  43  Wis.  108;  Insurance  Co. 
V,  Gallatin,  48  Wis.  36,  8  N.  W.  Rep.  772; 
Shafer  v.  Insurance  Co.,  53  Wis.  361,  10  N. 
W.  Kep.  381.  The  same  principle  has  been 
sanctioned  in  well-considered  opinions  of 
other  courts.  Lamberton  v.  Insurance  Co., 
(Minn.)  39  N.  W.  Rep.  76;  Willcuts  v.  In- 
surance Co.,  81  Ind.  308;  Steen  v.  Insurance 
Co.,  89  N.  Y.  326;  Richmond  v.  Insurance 
Co.,  79  N.  T.  230;  Railroad  Co.  v.  Insurance 
Co.,  105  Mass.  570;  Insurance  Co.  v.  Green, 
57  Ga.  469;  Insurance  Ca  v.  Earle,  83  Mich. 
143.  In  the  language  of  the  Minnesotacourt 
in  the  case  cited,  "a  contracting  party  can- 
not so  tie  his  own  hands,  so  restrict  his  own 
legal  capacity  for  future  action,  that  he  has 
not  the  power,  even  with  the-  assent  of  the 
other  party,  to  bind  or  obligate  himself  by 
his  further  action  or  agreement,  contrary  to 
the  terms  of  the  written  contract."  Of  course 
an  insurance  company,  and  especially  a  for- 
eign insurance  company,  in  making  contracts 
of  insurance,  and  adjusting,  settling,  and 
paying  losses,  must  act  through  its  agents, 
if  at  all.  To  hold  that,  in  such  negotiations 
between  such  general  agents  and  the  assured, 
the  latter  is  bound,  but  that  in  the  same 
transaction  the  company,  the  agents'  prin- 
cipal, cannot  be  bound,  by  reason  of  having 
incapacitated  itself  and  tliem  by  previous 
stipulations  from  agreeing  to  anything  con- 
trary to  the  conditions  contained  in  the  orig- 
inal contract,  is,  under  most  policies,  in  ef- 
fect, to  hold  that  there  is  no  mutuality  in 
Bucli  contracts,  and  that  the  powers  of  such 
general  agents  are  limited  to  the  obtaining 
of  premiums,  and  then  defeating  the  enforce- 
ment of  the  policies  upon  which  they  were 
paid. 

5.  Upon  the  record  in  this  case  we  do  not 
think  there  was  any  error,  at  least,  no  ma- 
terial error,  in  allowing  testimony  as  to  the 
amount  of  clothing  generally  possessed  by 
Belgian  families.  It  related  to  the  standing 
and  condition  of  a  class  of  persons  of  which 
the  plaintiff  was  one,  and  really  as  to  a  mat- 
ter upon  which  the  evidence  was  undisputed. 
Under  the  circumstances,  we  do  not  think 
the  jury  could  have  been  misled  by  it.  Many 
of  the  exceptions  are  extremely  technical  in 
their  nature.  The  defendant's  agents  mani- 
festly believed  that  the  loss  was  the  result  of 
intentional  misconduct  of  the  plaintiff  or 
some  of  her  family.    The  defen8e^..w^  ip 
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part  opop  that  ground.  With  such  belief, 
the  defendant  properly  sought,  to  uvail  itself 
of  any  and  all  supposed  available  exceptions. 
But  the  case  having  been  fairly  tried,  and  the 
jury  having  found,  in  effect,  that  the  Are 
was  not  caused  by  any  willful  act,  consent, 
or  procurement  of  the  plaintiff,  and  that  the 
proofs  of  loss  were  made  in  good  faith,  such 
flndings  must  be  received  by  this  court  as 
verities  in  the  case.  These  questions,  going 
to  the  merits,  thus  determined,  the  judgment 
should  nut  be  disturbed  by  reason  of  mere 
technical  exceptions,  not  affecting  the  sub- 
stantial rights  of  the  defendant.  The  judg- 
ment of  the  circuit  court  is  aflSrmed. 


SCHOriELD   r.  MiLTIMORE. 

(Supreme  Court  of  Wiscons^n.  April  25, 1889.) 
Verdict. 
In  an  action  based  on  the  breach  of  two  con- 
tracts, one  a  promiBe  to  marry,  and  the  other  an 
agreement  to  convey  certain  property  to  plaintiff 
in  consideration  ot  ber  services  as  defendant's 
housekeeper,  the  two  contracts  being  inconsistent, 
and  the  defense  a  general  denial,  it  is  error  to  ac- 
cept a  general  verdict  for  plaintiff  for  a  sum  great- 
er than  the  damages  alleged  from  either  cause  of 
action;  for  the  causes  being  inconsistent,  and 
there  having  been  no  election  as  to  which  one  the 
trial  should  proceed  upon,  all  the  jury  may  not 
have  agreed  in  a  finding  apon  either  cause. 

Appeal  from,  circuit  court.  Portage  county. 

Action  by  Hattie  Schofield  against  0.  N. 
Miltimore  for  breach  of  contract,  commenced 
June  8, 1887.  The  complaint  alleges  two 
causes  of  action.  One  is  a  breach  of  a  prom- 
ise to  marry,  made  on  or  about  June  1, 
1886,  for  which  the  plaintiff  claims  $2,000 
damages.  The  otiier  is  a  breach  of  contrsict 
made  on  or  before  January  1, 1887,  to  con- 
vey to  the  plaintiff  one  of  two  houses  and 
lots,  of  the  value  of  $2,000,  he  then  owned 
in  Janes ville,  which  she  might  select  in  con- 
sideration of  her  relinquishing  her  employ- 
ment in  the  state  of  Oregon,  where  she  was 
then  residing,  and  earning  $15  per  week, 
and  incurring  the  necessaiy  expense  and 
loss  of  time  in  coming  to  said  Janesville, 
and  promising  and  agreeing  to  keep  house 
for  the  defendant,  and  perform  the  ordinary 
and  usual  household  duties;  that  the  plain- 
tiff, relying  upon  said  promise  to  so  con- 
vey, did  relinquish  such  employment,  and 
did  undertake  such  expense  and  loss  of  time 
for  the  space  of  six  months,  and  was  ready 
and  willing  to  fully  perform  her  part  of  said 
agreement,  but  that  the  defendant  had  re- 
fused to  perform  his  part,  whereby  the  plain- 
tiff wa-s  damaged  $2,000.  In  addition  to 
denials  of  eacli  cause  of  action  and  other  de- 
nials, the  answer  admits  that  the  defend- 
ant married  another  woman.  May  4,  1887; 
that  at  the  times  mentioneil  he  resided  in 
Janesville,  and  owned  two  houses  and  lots 
there;  and  the  answer  alleges,  in  effect,  that 
the  defendant's  first  wife,  who  was  a 
younger  sister  of  the  plaintiff,  died  July  5, 
1886;  that  a  short  time  thereafter  he  received 
a  letter  from  the  plaintiff  stating  that  her 
'lusband  had  died;  that  she  was  discouraged 


and  disheartened,  and  did  not  desire  to  re- 
main in  Oregon,  but  wanted  to  oome  to 
Wisconsin  to  live;  that  the  defendant  re- 
plied that  if  she  wanted  to  come  he  would 
furnish  her  a  home  its  long  as  she  wanted  to 
stay;  that  the  plaintiff  was  abont  14  years 
older  than  himself,  and  that  he  had  always 
treated  her  as  a  sister,  and  so  considered  her; 
that  he  wrote  the  plaintiff  in  December,  1886, 
that  he  Intended  to  be  married  to  a  lady  in 
Chicago  the  next  spring,  but  that  if  she 
wanted  to  come  to  Wisconsin  he  would  fur- 
nish her  a  home  as  long- as  she  remained; 
that  she  came  in  March,  1887,  and  remained 
with  the  defendant,  who  famished  her  a 
home  from  that  time  until  May  3, 1887,  when 
she  left,  and  has  ever  since  refused  to  accept 
any  home  that  the  defendant  offered  her; 
that  the  defendant  has  at  all  times  been  will- 
ing to  furnish  her  a  home,  and  as  good  a 
home  as  he  is  able  to  furnish.  At  the  close 
of  the  trial  the  jury  returned  a  verdict  in  the 
words  following,  to-wit:  "We,  the  jurydnly 
impaneled  and  sworn  to  try  the  issues  in  the 
above-entitled  action,  do  And  for  the  plain- 
tiff, and  assess  her  damages  at  the  sum  of 
two  thousand  one  hundred  dollars."  From 
the  judgment  entered  upon  tbe  verdict  the 
defendant  brings  this  appeal. 

Vate,  Jone»  &  Sanborn,  for  appellant.     J. 
0,  Raymond,  for  respondent. 

Gassodat,  J.,  {after  stating  t?ie  faeU  aa 
aboveS)    The  plaintiff  is  five  reai-s  older  than 
the  defendant,  and  was  the  sister  of  his  Brst 
wife.    She  died  in  July,  1885,  and  the  plain- 
tiff's husband  died  a  short  time  before,  in 
Oregon,  where  he  and  she  then  resided.     A 
correspondence    commenced    between    the 
plaintiff  and  the  defendant  in  July,  1885,  and 
continued  until  January  19,  1887.     Early  In 
that  correspondence  the  defendant  wrote  the 
plaintiff,  in  effect,  urging  her  to  come  to  hist 
house,  and  have  and  care  for  everything  just 
as  his  wife  had  left  them,  that  if  she  would 
come  and  live  with  him  he  would  do  just  the 
same  for  her  that  he  would  have  done  fur  his 
wife  if  she  had  been  spared  to  him;  and  sub- 
sequently, and  from  time  to  time,  after  siie 
had  agreed  to  come,  that  he  would  do  all  he 
possibly  could  to  make  it  pleasant  for  her; 
that  he  had  two  very  good  houses,  and  that 
she  could  have  her  choice  of  them,  and  that 
she  should  come,  and  come  to  stay;  that  if 
she  came,  and  they  got  settled,  he  would  have 
a  home  as  he  once  had;  that  if  she  came  he 
would  have  some  one  to  take  care  of  what  he 
would  get,  and  that  was  all  he  wanted  any 
woman  to  do;  that  tbe  home  was  there,  and 
all  she  had  to  do  was  to  come  and  take  It  ac 
any  time;  that  when  she  should  inform  him 
of  the  time  of  her  coming  he  would  fix  the 
house  for  her,  and  that  she  knew  that  all  was 
for  her,  and  her  only;  that  he  was  anxious  to 
see  her  settled  in  their  own  home.    The  let- 
ters contain  many  similar  statements,  and 
many  endearing  expressions.    None  of  thom. 
however,  contain  any  express  promise  of  nriHr- 
riage.    No  such  express,  promise  .ia  relied 
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upon.  The  pkiintifl's  letters  to  the  defend- 
aut  seem  to  have  been  lost.  It  is  clHiiued  on 
the  part  of  the  plaintiff,  in  effect,  that  the 
Jury  were  authorized  to  infer  an  agreement 
of  marriage  from  the  language  of  the  letters: 
that,  even  if  that  is  not  so,  still  tliey  were 
authorized  to  find  from  the  letters  and  evi- 
dence that  the  defendant  agreed  to  furnish 
tlie  plaintiff  a  home  for  life,  in  consideration 
of  her  agreeing  to  leave  Oregon  and  come  to 
Wisconsin,  and  become  a  housekeeper  foe  de- 
fendant. The  alleged  agreement  to  marry, 
and  the  agreement  to  became  such  boase- 
lieeper  in  consideration  of  such  home  so  fur- 
nished, seem  to  be  entirely  inconsistent  with 
each  other.  If  the  Hmbiguous  language  of 
the  letters  had  reference  to  a  prospective  mar- 
riage, then  they  preclude  the  idea  of  a  home 
being  thus  furnished  to  her  as  a  mere  house- 
keeper. On  the  other  hand,  if  such  language 
had  reference  to  such  home  for  her  as  a  mere 
housekeeper,  then  they  preclude  the  idea  of 
marriage.  The  court  in  effect  so  charged  the 
jury.  They  were  told  that  the  burden  was 
upon  the  plaintiff  affirmatively  to  establish 
to  the  satisfaction  of  their  "minds,  by  the  fair 
weight  or  preponderance  of  the  whole  evi- 
dence, the  making  of  one  or  the  other  of 
said  agreements."  The  jury  were  further 
instructed  to  the  effect  that  the  plaintiff  did 
not  ask  to  recover  for  the  breach  of  both  of 
said  agreements ;  that  in  the  nature  of  things 
the  two  agreements  could  not  exist  together; 
that  they  were  to  determine  "  whether  either, 
and,  if  either,  then  which,  of  the  said  alleged 
agreements  was  actually  made,  and  after- 
wards broken:"  that,  if  they  found  for  the 
plaintiff  on  the  first  cause  of  action,  no  in- 
quiry woald  be  proper  as  to  the  second ;  that, 
if  they  found  tor  the  defendant  on  the  first 
cause  of  action,  then  they  should  inquire 
"whether  the  second  alleged  contract  was 
made  and  broken,  and,  if  so,  ascertain  what 
damage  the  plaintiff  had  sustained  by  reason 
thereof. "  Proper  exceptions  were  taken.  A 
general  verdict  was  rendered  in  favor  of  the 
plaintiff,  which  the  defendant  moved  to  set 
aside  and  for  a  new  trial.  From  that  ver- 
dict it  is  impossible  to  tell  whether  the  jury 
found  in  favor  of  the  plaintiff  upon  the  first 
cause  of  action,  or  the  second,  or  both.  The 
The  damages  assessed  by  the  jury  is  greater 
than  allegrd  for  the  breach  of  either  contract. 
The  Jury  did  not  &nd  which  of  the  alleged 
agreements  was  actually  made  and  after- 
wards broken,  as  directe<t.  If  the  jury  awaixl- 
ed  the  damages  assessed  upon  one  cause  of 
action  only,  then  the  issue  upon  the  other 
cause  of  action  was  never  determined,  unless 
such  finding  for  the  plaintiff  upon  the  one 
cause  of  action  was.  by  necessary  implica- 
tion, a  finding  for  the  defendant  upon  the 
other  cause  of  action.  If  in  that  way  both  of 
the  Issues  are  to  be  regarded  as  having  been 
determined,  then  a  part  of  the  jury  may  have 
found  in  favor  of  the  plaintiff  on  the  first 
cause  of  action,  and  against  her  on  the  second, 
while  ttie  other  part  of  the  jury  may  have 
found  in  favor  of  the  plaintiff  on  the  second 


cause  of  action,  and  against  her  on  the  first; 
or  the  jury  may  have  found  in  favor  of  the 
plaintiff  upon  one  cause  of  action,  and  dis- 
agreed as  to  the  other,  as  was  the  fact  in  a 
similar  verdict  in  Uadley  v.  Heywood,  121 
Mass.  236.  The  amount  of  damages  award- 
ed would  seemtoindicatethat  the  jury  found 
in  favor  of  the  plaintiff  on  both  causes  of  ac- 
tion. The  general  rule  in  such  cases  un- 
doubtedly is  to  the  effect  that  such  general 
verdict  in  favor  of  the  plaintiff  determined 
all  the  issues  made  by  the  pleadings  in  her 
favor.  Fitzer  v.  McCannan,  14  Wis.  63; 
Krause  v.  Cutting.  28  Wis.  655,  82  Wis.  687 ; 
2  Thomp.  Trials,  §  2640.  Upon  this  last  hy- 
pothesis it  is  obvious  that  the  damages,  or  a 
part  of  them,  awarded  upon  the  one  issue  are 
repugnant  to  a  corresponding  amount  award- 
ed upon  the  otlier  issue,  and  hence  Judgment 
could  not  properly  be  entered  upon  the  ver- 
dict. Id  any  view  of  the  case,  the  accept- 
ance of  a  general  verdict  waa  irregular,  and 
therefore  it  should  have  been  set  aside  and  a 
new  trial  granted.  Dewey  v.  Fifield,  2  Wis. 
73;  Lacher  v.  Will,  6  Wis.  282;  Mitchell  v. 
Printup,  27  Ga.  469;  Bricker  v.  Railroad  Co., 
83  Mo.  391.  Obviously  there  should  have 
been  a  special  verdict,  or  else  the  plaintiff 
should  have  been  required  to  elect  which 
cause  of  action  she  would  go  to  trial  on.  We 
have  purposely  refrained  from  expressing 
any  opinion  as  to  the  sufficiency  of  the  evi- 
dence or  the  rulings  of  the  court  upon  either 
cause  of  action,  since  there  must  be  a  new 
trial,  and  upon  such  trial  the  evidence  and 
rulings  may  be  different.  What  has  been 
said  about  the  evidence  was  merely  for  the 
purpose  of  indicating  more  clearly  the  defect 
in  the  verdict.  The  judgment  of  the  circuit 
court  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 


Kenket  t>.  State. 

(Supreme  Court  of  Wisconsin.    April  25, 1889.) 

Bastabdt — Chcdibilitt  of  Witness. 

1.  In  a  prosecution  for  bastardy,  where  the  prin- 
cipal witnesses  are  the  defendant  and  tbeprosecut- 
ing  witness,  a  charge  of  the  court  that,  in  determin- 
ing the  degree  of  credibility  to  be  attached  to  the 
testimony  of  the  witnesses,  the  pecuniary  interest 
of  the  parties  in  the  event  of  the  suit  isto  he  taken 
into  consideration,  and  tliat  the  defendant  has  a 
more  direct  pecuniary  interest  in  the  suit  than  the 
prosecuting  witness,  is  not  error. 

S.  The  prosecuting  witness  and  the  defendant 
having  flatly  contradicted  each  other,  and  there 
l)eing  no  more  oorrobating  testimony  in  favor  of 
the  one  than  the  other,  the  refusal  of  the  trial 
court  to  set  aside  a  verdict  against  the  defendant 
will  not  be  disturbed. 

Error  to  circuit  court,  Dunn  county. 

JB.  D.  Whitford,  for  plaintiff  in  error.  C. 
E.  Bstahrook,  Atty.  Gen.,  L.  K.  Lttse,  Asst. 
Atty.  Gen.,  and  B.  B.  Mantoaring,  for  the 

State. 

Taylor,  J.  The  writ  of  error  was  issued 
in  this  case  to  review  the  proceedings  in  a 
case  of  bastardy  prosecuted  by  the  state 
against  the  plaintiff  in  error.  Upon  the  trial 
in  the  court  below  the  plaiutiff  in  erior  was 
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adjudged  to  be  the  father  of  the  illegitimiite 
child  of  the  prosecuting  witness,  Ida  Thibado, 
and  the  usual  order  and  judgment  was  en- 
tered by  the  court  for  the  support  of  such 
child,  as  provided  by  statute.  After  the  trial, 
and  before  flnal  judgment  was  entered,  the 
plaintiff  in  error  moved  to  set  aside  the  ver- 
dict, and  for  a  new  trial,  upon  the  minutes 
of  the  court  and  the  proceedings  in  ttie  ac- 
tion; baling  such  motion  upon  the  alleged 
errors  of  the  court  in  charging  the  jury,  and 
upon  the  want  of  evidence  to  support  the  ver- 
dict. This  motion  was  denied,  and  the  plain- 
tiff in  error  excepted,  and  afterwards,  and 
before  judgment,  the  plaintiff  In  error  peti- 
tioned the  court  in  writing  to  set  aside  the 
verdict,  and  grant  a  new  trial  on  the  ground 
that  justice  had  not  been  done.  This  petition 
was  denied,  and  plaintiff  in  error  excepted. 
The  learned  counsel  for  the  plaintiff  in  error 
contends  that  the  circuit  judge  erred  in  his 
instruction  to  the  jury.  We  have  read  the 
instructions  as  well  at  the  evidence  in  the 
case.  We  find  the  instructions  brief  and 
pertinent  to  the  questions  for  consideration 
by  the  jury.  As  usual  in  cases  of  this  kind, 
the  principal  witnesses  in  the  case  are  the 
prosecuting  witness  and  the  accused,  and,  as 
stated  by  the  learned  circuit  judge,  it  is  nec- 
essaiily  a  question  as  to  the  credibility  of  the 
testimony  given  by  these  parties.  The  only 
things  complained  of  in  the  instructions  are 
the  remarks  made  by  the  learned  judge  as  to 
the  comparative  interests  of  the  parties  in 
the  result  of  the  trial.  The  learned  judge  said 
that  "in-determining  the  weight  of  testimony 
and  the  degree  of  credibility  to  be  attached 
to  any  particular  testimony,  there  are  several 
considerations  which  I  may  refer  to.  One  is 
the  motive  which  either  party  may  have  for 
testifying  falsely, — the  motive  so  far  as  ap- 
pears from  the  evidence;  and  one  motive 
that  is  sometimes  a  strong  inducement  to 
misrepresent  is  the  pecuniary  Interest  in  the 
event  of  the  suit.  I  say  that  is  one  mo- 
tive that  may  actuate  and  prompt  men  and 
women  to  make  false  statements,  and  of 
course,  as  I  say  to  you,  that,  so  tar  as  the  pe- 
cuniary motive  is  concerned, — so  far  as  the 
pecuniary  interest  in  the  event  of  this  suit, — 
these  parties  are  not  equal,  but  are  unequal; 
the  defendant  havinga  more  direct  pecuniary 
interest  in  the  suit,  and  the  prosecuting  wit- 
ness having  none.  1  do  not  mean  to  say  by 
this  that  the  defendant  has  told  the  truth,  or 
that  the  prosecuting  witness  has  told  the 
truth,  or  the  reverse.  I  simply  leave  that  to 
your  judgment.  I  simply  call  attention  to 
the  motive  which  he  has,  as  has  been  decid- 
ed by  the  supreme  court;  that,  so  far  as  the 
pecuniary  interest  is  concerned  in  the  event 
of  the  suit,  the  parties  do  not  stand  equal." 
This  instruction  as  to  the  comparative  pe- 
cuniary interests  of  the  prosecutrix  and  the 
accused  is  sanctioned  by  the  opinion  in  the 
case  of  McLellan  v.  State,  66  Wis.  33&-337, 
28  N.  W.  Bep.  347.  We  think  the  instruc- 
tions were  not  erroneous. 
Upon  the  question  as  to  the  sufficiency  of 


the  evidence  to  sustain  the  verdict,  we  thinic 
there  can  be  no  question,  so  far  as  this 
court  is  concerned.  The  credibility  of  the 
prosecuting  witness  as  well  as  of  the  defend- 
ant was  a  question  peculiarly  for  the  jury. 
Either  the  prosecutrix  testified  falsely  or  tlie 
defendant  did.  There  was  a  flat  contradic- 
tion in  their  statements,  and,  so  far  as  we 
can  discover,  there  was  no  more  corroliorat- 
ing  testimony  in  favor  of  the  one  than  the 
other.  It  was  for  the  jury  to  determine  the 
question  in  the  first  instance,  and  In  the  sec- 
ond place  tor  the  trial  judge  to  grant  a  new 
trial  if  he  thought  injustice  had  been  done 
by  the  verdict  of  the  jury.  The  jury  having 
found  a  verdict  giving  credibility  to  the  state- 
ment of  the  prosecuting  witness,  and  the 
trial  judge  having  refused  to  set  aside  the 
vei-dict,  this  court  will  not  interfere.  Cer- 
tainly the  learned  circuit  judge  had  a  better 
opportunity  to  judge  of  the  credibility  of  the 
witnesses  than  this  court  can  possibly  have, 
and,  he  having  expressed  his  satisfaction  as 
to  the  verdict  uf  the  jury,  this  court  will  not 
reverse  the  judgmentof  the  trial  court.  The 
judgment  of  the  circuit  court  is  afiirraed. 


Stjebtz  0.  Stewart  et  al. 

(Supreme  Court  of  Wisconsin.    April  29,  1839.) 

RuLROAB  Companies — Liabilitt  fob  Niouobncb 
—Fires. 

1.  A  verdict  that  a  fire  on  plaintiff's  land  was 
negligently  kindled  by  a  passing  engine  of  the  de- 
fendants la  sufficiently  supported  by  the  evidence, 
where  it  appears  that  at  the  time  and  plaoe  of  the 
fire  one  of  the  defendants'  engines  was  passing  at 
a  speed  of  from  45  to  50  miles  an  hour,  and  that  it 
was  an  exceedingly  dry  time,  and  that  sparks  is- 
suing from  the  engine  were  kindling  other  fires 
along  the  track. 

2.  In  estimating  the  damage  done  to  the  land 
burned  over,  it  was  proper  for  the  witnesses  of 
the  plaintiff  to  take  into  consideration  timber 
standing  on  the  land,  and  to  state  to  the  jury  their 
opinion  as  to  the  value  of  such  timber. 

8.  It  was  also  proi>er  for  such  witnesses  to  state 
in  what,  in  their  opinion,  the  value  of  such  land 
consisted. 

Appeal  from  circuit  court,  Portage  coun- 
ty. 

D.  S.  Wegg  and  Howard  Morris,  for  ap- 
pellants.   Lamoreux  i£  Park,  for  respondent. 

Taylor,  J.  This  an  action  to  recover 
damages  to  the  plaintiff's  farm  by  reason  of 
being  burned  over  by  a  fire  which  Is  alleged 
to  have  been  carelessly  and  negligently  kin- 
dled by  appellants  in  running  an  engine  along 
the  track  of  their  railroad  in  the  vicinity  of 
said  farm.  The  plaintiff  recovered  a' verdict 
for  $1,171.  From  the  judgment  entered  on 
such  verdict  the  defendants  appealed  to  this 
court.  The  only  errors  alleged  are  (I)  that 
the  court  erred  in  admitting  evidence  as  to 
the  value  of  the  land  of  the  plaintiff,  which 
was  burned  over,  against  the  objections  of 
the  appellants;  (2)  that  the  court  erred  in 
not  granting  a  new  trial  on  motion  of  the  de- 
fendants, on  the  ground  that  there  was  not 
sufficient  evidence  to  justify  the  jury  in  find- 
ing that  the  fire  which  is  claimed  to  have 
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burned  the  plaintiff's  land  was  kindled  by  a 
passing  engine  of  the  defendant,  or,  if  it  was 
so  Idndled,  that  it  was  kindled  by  the  negli- 
gence of  the  defendants  or  their  employe's. 
It  is  urged  that  it  was  error  to  allow  the 
plaintiff's  witnesses,  who  were  called  to  prove 
the  damage  done  to  the  plaintiff's  land,  to 
state  to  tlie  jury  that  the  land  was  covered 
with  timber  which  was  valuable  for  cord- 
wood,  and  that  20  or  80  cords  oould  be  cut 
from  the  acre,  and  that  in  estimating  the 
damage  done  to  the  land  the  witnesses  were 
allowed  to  take  into  consideration  the  value 
of  anch  timber.  The  rule  for  estimating  the 
damages  done  to  the  land  by  reason  of  the  Ore, 
as  stated  by  the  court  to  the  Jury,  was  to  take 
into  consideration  the  actual  market  value  of 
the  land  before  the  fire,  and  its  actual  value 
immediately  after  the  fire,  and  the  difference 
in  these  values  would  be  the  damages.  This 
rule  for  estimating  the  damages  was  not  ob- 
jected to  by  the  defendants,  and  no  exception 
of  any  kind  was  taken  by  either  party  to  the 
instructions  given  to  the  jury  upon  any  part 
of  the  case.  We  think  it  was  competent  for 
the  witnesses,  in  estimating  the  value  of 
timbered  land,  to  take  into  consideration  the 
value  of  timber  standing  thereon,  and  to 
state  to  the  jury  their  opinion  as  to  the  value 
of  the  standing  timber,  as  one  ground  for 
the  estimate  of  the  value  of  the  land  and 
timber.  In  many  cases  the  greater  part  of 
the  value  of  land  consists  in  the  timber  stand- 
ing thereon,  and  in  fixing  the  value  of  such 
land  the  value  of  the  standing  timber  is  the 
material  thing  which  constitutes  such  value, 
and  its  destruction,  when  destroyed  by  fire,  is 
the  principal  damage  to  the  land.  It  appears 
to  us  that  it  was  proper  to  permitthe  witnesses 
called  by  the  plaintiff  to  prove  the  damage  to 
the  land  to  stote  to  the  jury  in  what,  in  their 
opinion,  its  value  consisted,  so  that  the  jury 
might  the  better  judge  of  the  correctness  of 
the  estimate  of  damage  made  by  the  wit- 
nesses. We  think  the  witnesses  who  testi- 
fied on  the  part  of  the  plaintiff  as  to  l;he  dam- 
age done  by  the  fire  to  bis  lands  showed  by 
their  testimony  that  they  were  competent  to 
give  an  opinion  as  to  tlie  extent  of  the  dam- 
age done. 

As  to  the  contention  that  there  was  not 
sufficient  evidence  to  support  the  verdict  of 
the  jury  that  the  fire  was  kindled  by  the  pass- 
ing engine  of  the  defendants,  it  is,  we  think, 
not  supported  by  the  evidence.  If  the  plain- 
tiff's witnesses  are  to  be  believed,  the  evi- 
dence is  almost  conclusive  that  the  fire  was 
kindled  by  a  passing  engine  of  defendants. 
As  to  whether  there  was  any  carelessness  or 
negligence  on  the  part  of  defendants  or  their 
employes,  the  evidence  tends  to  show  such 
carelessness.  The  evidence  shows  tliat  at 
the  time  and  place  where  the  fire  was  set  one 
of  tlie  defendants'  engines  was  passing  along 
the  track  at  a  speed  of  from  45  to  50  miles  an 
hour;  that  it  was  an  exceedingly  dry  time, 
and  sparks  and  cinders  which  kindled  other 
fires  idong  the  track  were  issuing  from  such 
engine.    There  was  certainly  some  evidence 


given  to  charge  the  employe's  of  the  defend- 
ants  with  negligence  in  running  the  engine, 
as  well  as  neglect  in  not  keeping  the  right  of 
way  clear  of  combustible  matter.  All  these 
questions  were  submitted  to  the  jury  under 
instructions  sufflciently  favorable  to  the  de- 
fendants, and  not  exrepteJ  to  by  them.  The 
court  did  not  err  in  refusing  to  set  aside  the 
verdict  as  not  supported  by  the  evidence. 
The  judgment  of  the  circuit  court  is  aflBrmed. 


Mack  et  al.  v.  Benslet. 
(Supreme  Court  of  WUconatn.    April  35,  1889.) 

RiPAiuiti  Rights — Dbbd — Burdik  of  Pboov — 
TsiAi.  BT  Court. 

1.  In  an  action  by  tlie  owner  of  a  lower  mill-site 
against  the  owner  of  tlie  upper  one,  to  determine 
their  respective  rights  in  the  water-power,  plain- 
tUf  has  the  burden  of  proving  his  allegation  that 
the  wheels  of  defendant's  mill  are  lower  than  the 
wheels  of  such  mill  were  when  plaintUTs  mtU-slte 
was  conveyed  by  the  common  owner  of  both. 

3.  Where  the  pleadings,  evidence,  and  questions 
litigated  at  the  trial  relate  to  the  rights  ox  the  par- 
ties in  that  part  of  a  slough  above  plaintiff's  mill, 
a  finding  as  to  their  rights  In  the  slough  will  be 
construed  to  refer  to  such  part  of  it  only. 

8.  A  deed  of  land  bordering  on  a  slough,  with 
the  right  to  build  and  maintain  a  dam  at  a  desig- 
nated place,  and  all  the  water-power  where  a  mill 
formerly  stood,  the  grantor  owning  a  mill  above 
the  same,  does  not  convey  the  right  to  enlarge  the 
slough  by  removing  the  natural  banks  or  lowering 
the  natural  bed. 

Appeal  from  circuit  court,  Monroe  county; 
A.  W.  Newman,  Judge. 

Action  by  W.  E.  Mack  and  others,  executors, 
against  Marian  L.  Bensley.  The  courtfound: 
"That  on  and  prior  to  the  14th  day  of  May, 
1866,  one  Orestes  Garrison  was  the  owner  in 
fee  of  all  that  part  of  lot  4,  in  section  8,  town- 
ship No.  22  nortii,  of  range  6  east,  lying  be- 
tween Main  street,in  the  city  of  Centralia,  and 
the  Wisconsin  river.  (2)  That  on  the  14th  day 
of  May,  1866,  said  Orestes  Garrison  and  his 
wife  duly  conveyed  to  the  plaintiff  R.  G. 
Lyon  the  following  premises,  to- wit:  Com- 
mencing at  a  point  fifty  links  east  of  the 
west  bank  of  the  slough  on  the  section  line 
between  sections  eight  (8)  and  seventeen, 
(17,)  in  township  twenty-two  (22)  north,  of 
range  six  (6)  east,  and  thence  west  along  the 
section  line,  fifty  links,  to  the  bank  of  the 
slough;  thence  up  along  the  bank  thereof 
three  chains  and  fifty  links,  to  a  large  rock; 
thence  east  two  chains;  thence  a  southerly 
course  to  the  place  of  beginning, — contain- 
ing seventy  (70)  rods  of  ground;  also  the 
right  of  way  to  use  in  common  with  said 
party  of  the  first  part,  his  heirs  or  assigns, 
as  a  passage-way,  and  for  the  purpose  of  a 
mill-yard  and  mill  building,  all  that  land 
lying  east  of  Main  street,  and  the  south  half 
of  block  nunil)er  four  (4)  in  the  village  of 
Centralis,  and  the  west  bank  of  the  slough, 
and  the  right  to  build  and  maintain  a  dam  or 
dams  at  the  upper  end  of  the  island,  and  also 
to  build  and  maintain  a  dam  at  the  lowest 
place  in  said  island  below  said  described 
premises;  also  to  construct  and  maintain  a 
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ro.-ul  en  the  west  bank  of  said  slough  below 
said  premises,  and  all  the  water-power  where 
the  old  Whitnej  saw-mill  was  located,  sub- 
ject to  the  right  of  a  free  passage-way  over 
the  dam  for  the  purpose  of  running  lumber 
without  hindrance  or  delay  to  said  Garrison, 
his  heirs  or  assigns."  (3)  That  plaintiffs 
have  succeeded  to  the  rights  of  Lyon,  and 
defendant  has  succeeded  to  the  rights  of  Gar- 
rison .  "  (4)  That  at  the  ti  me  of  said  convey- 
ance said  Garrison  owned  and  operated  a  mill 
near  the  head  of  said  slough,  and  along  tlie 
west  bank  of  said  slough,  and  below  said 
saw-mill  there  was  a  wliaiic  or  embanl<mpnt 
built  of  slabs,  used  to  pile  lumber  upon,  and 
to  facilitate. rafting;  that  said  slab  wharf  ex- 
tended slightly  into  the  natural  channel  of 
said  slough,  but  not  enough  to  impede  the 
flow  of  water  into  the  same.  (5)  That  in 
said  slough,  about  six  rods  above  tne  section 
line  between  sections  eight  (8)  and  seven- 
teen, { 17,)  there  Is  afall,  and  an  opportunity  to 
create  and  utilize  a  water-power;  that  prior  to 
1866  there  had  been  a  saw-tnill  located  at  said 
point  known  as  the  '  Uld  Whitney  Mill,'  run 
by  water  of  said  slough,  and  a  dam  across 
said  slough  at  said  point  to  utilize  said  wa- 
ter-power; that  about  the  year  1860  or  1861 
said  mill  was  abandoned,  and  the  mill  re- 
ferred to  in  the  fourth  finding  herein  was 
built,  and  put  in  operation;  that  said  last- 
mentioned  mill  has  been  operated  by  said 
Garrison  and  his  grantees  until"  after  this 
action  was  brought.  "(6)  That  the  plaintiff 
Lyon  soon  after  the  date  of  said  conveyance 
built  a  mill  upon  the  west  bank  of  said 
slough,  and  a  dam  across  the  same  at  or  near 
the  place  where  the  ■  Old  Whitney  Mill '  had 
formerly  ntood,  and  constructed  a  wing  dam 
into  the  Wisconsin  river  at  the  head  of  the 
island,  and  a  guard-lock  (or  dam)  across  said 
slough  near  the  head  thereof,  and  a  short 
distance  below  the  mill  of  defendant;  that 
said  Lyon  continued  to  nse  his  said  mill  un- 
til May,  1882,  when  the  same  passed  into 
the  possession  of  the  plaintiffs;  that  the  wa- 
ter-power thus  created  and  utilired  by  said 
Lyon  was  as  great  as  was  ever  used  at  the 
said  Whitney  mill,  and  said  dams  were  as 
high  as  any  dam  upon  eaid  slough  at  the 
time  the  said  Whitney  mill  was  standing, 
and  produced  a  water-power  at  said  Lyon 
mill  not  exceeding  eight  and  one-half  feet 
head.  (7)  That  in  the  spring  and  summer 
of  1882,  against  the  protest  of  tlie  defendant, 
the  plaintitfs  constructed  a  new  dam  at  said 
Lyon  mill,  and  raised  the  dam  at  the  head  of 
the  island  so  as  to  create  a  ten-feet  head  at 
said  Lyon  mill ;  that  they  also  built  a  dam  or 
guard-lock  across  said  slough  upon  the  land 
yf  thedefeudant^  and  more  than  fourteen  rods 
from  the  said  section  line:  and  that  they  also 
took  out  and  removed  said  slab  wharf  or  em- 
bankment, and  refused  to  permit  the  defend- 
ant to  restore  the  same."  Plaintiffs  appeal. 
Qeorge  L,  Williams,  (Silterthom,  Hurley, 
Ryan  A  Jones,  of  counsel,)  fur  appellants. 
Gardner  &  Gaynor,  (Hooper  di  Hooper,  of 
counsel,)  for  respondent 


Taylob,  J.  This  action  was  brought  for 
the  purpose  of  settling  the  respective  rights 
of  the  plaintiffs  and  defendant  in  the  enjoy- 
ment and  use  of  a  certain  water-power  and 
mills  situate  upon  the  Wisconsin  river.  The 
plaintiffs  and  appellants  are  the  owners  of 
the  lower  power  and  mill  upon  the  stream, 
the  defendant  of  the  upper  power  and  mill. 
The  case  was  first  tried  in  1884,  and  froo> 
the  judgment  rendered  in  that  case  the  plain- 
tiffs appealed  to  this  court.  Upon  that  ap- 
peal this  court  settled  the  rights  of  the  re- 
spective parties  as  to  the  use  of  their  respect- 
ive powers.  In  the  decision  upon  that  ap- 
peal this  court  said  that  the  plaintiffs  were, 
under  their  grant,  entitled  to  use  "  whatever 
water-|)ower  niiglit  be  created  or  utilized  at 
the  place  where  the  old  Whitney  mill  stood, 
including,  of  course,  the  right  to  build  dams 
at  the  hearl  of  the  island,  and  nt  the  plainti  ffs' 
mill,  to  such  a  hei(jht  as  would  be  most  bene- 
ficial to  the  grantee,  but  subject  to  the  con- 
dition that  the  full  enjoyment  of  the  defend- 
ant's mill  was  not  to  be  impaired."  63  Wis. 
88,  23  N.  W.  Rep.  97.  The  report  of  the 
case  in  63  Win.,  will  show  the  situation  of 
the  premises  of  the  respective  parties,  and 
the  claims  made  by  each.  Upon  that  appeal 
this  court  held  that  the  determination  of  the 
circuit  court  "that  the  water-pDwer  at  the 
Whitney  mill  never  exceeded  eight  and  a 
half  feet  head,  and  that  the  dams  of  the  plain- 
tiffs should  be  so  lowered  as  not  to  raise  a 
greater  head  than  that,"  was  not  supported 
by  sufficient  evidence,  and  so  reversed  the 
judgment  for  that  reason,  and  ordered  a  new 
trial  upon  that  question  alone.  All  other 
questions  were  settled  by  this  court  on  the 
former  appeal.  A  new  trial  has  been  had 
upon  this  question,  and  from  the  judgment 
of  the  court  upon  the  question  as  to  the 
height  at  which  the  plaintiffs  may  maintain 
the  water  at  their  dam,  and  in  the  pond  above 
the  same, -so  as  not  to  interfere  with  the  full 
enjoyment  of  the  use  of  the  defendant's  mill, 
the  plaintiffs  again  appeal. 

The  fearned  circuit  judge  has  found  as 
facts  that  the  situation  of  the  wheels  in  the 
Garrison  mill,  on  the  14th  of  May,  1866, 
when  Garrison  made  the  deed  of  the  Whit- 
ney mill  property  to  R.  C.  Lyon,  under  wliom 
the  plaintiffs  claiui,  was  such  that  for  their 
proper  use  water  should  not  stand  in  the 
mill-pond  al)ove  plaintiffs'  mill  above  4.99 
feet  below  the  bench-mark  fixed  and  marked 
by  Capt.  N.  M.  Edwards,  the  hydraulic  and 
civil  engineer  who  had  made  levels  and  meas- 
urements, and  had  described  such  bench- 
mark in  his  report  to  the  court  made  on  the 
trial,  and  as  a  witness  in  the  case.  Such 
bench-mark  is  described  fully  in  the  findings 
of  the  court,  and  in  the  judgment  entered  Id 
the  action.  And  the  court  further  finds  that 
the  height  to  which  the  water  can  be  main- 
tained in  plaintiffs'  mill-pond,  and  the  high- 
est head  of  water  which  can  be  created  and 
utilized  by  the  plaintiffs'  system  of  dams, 
without  injury  to  tlie  defendant's  mill  prop- 
erty, is  "B.  M.  4.99;  thabis,,4.Sl9  feet  below 
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taid  bencli-mai'k  as  fixed  by  said  engineer." 
The  plaintiffs  Iiave  excepted  to  these  findings 
of  fact — First,  because  tliey  find  tlmt  tlie 
situation  of  the  wheels  In  the  Garrison  mill 
as  they  existed  on  the  14th  of  May,  1866, 
when  Oarrison  made  the  deed  of  the  Whit- 
ney mill  pro|>erty  to  R.  C.  Lyon,  was  such 
that  for  their  proper  use  the  water  should 
not  staud  in  the  mill-pond  above  the  plain- 
tiffs' mill  above  4.99  feet  below  the  bench- 
mark fixed  and  marked  by  Capt.  N.  M.  Ed- 
wards, said  hydraulic  and  civil  engineer,  and 
described  in  his  said  report;  and,  second, 
"because  it  finds  that  the  height  to  which 
the  water  can  be  raised  and  maintained  in 
plaintiffs'  mill-pond,  and  the  highest  head  of 
water  tbiit  can  be  created  and  utilized  by  the 
plaintiffs'  system  of  dams,  without  injury  to 
the  defendant's  mill  property,  is  bench-mark 
4.99  feet;  that  is,  4.99  feet  below  said  bench- 
mark, as  fixed  by  said  engineer. " 

It  is  not  contended  by  the  learned  counsel 
for  the  appellants  that  there  is  any  mistake 
in  the  measurements  and  levels  made  by  the 
engineer,  nor  do  we  understand  that  it  is 
seriously  contended  by  said  counsel  that  if 
the  defendant  is  entitled  to  the  uninterrupted 
use  of  the  wheels  in  the  mill,  as  situated  at 
the  time  of  thecoramencenient  of  this  action, 
and  at  the  time  of  the  trial,  said  engineer 
has  made  any  mistake  as  to  the  height  at 
which  the  plaintiffs  must  maintain  the  water 
in  tlieir  pond,  and  opposite  the  defendant's 
mill.  The  contention  now  ajipears  to  be  up- 
on a  question  of  fact,  viz.,  whether  the 
wheels  ia  tlie  defendant's  mill  at  the  time  of 
Uie  trial  were  set  lower  than  the  wheels  in 
the  same  mill  when  the  deed  was  made  to 
Lyon  of  the  Whitney  mill;  and  the  claim  is 
made  tbat,  if  they  are  set  lower  in  the  de- 
fendant's mill  than  they  were  in  the  mill 
wlien  said  Whitney  mill-power  was  con- 
veyed to  the  said  Lyon,  then  the  plaintiffs 
have  the  right  to  raise  the  water  at  their 
dam,  and  in  their  pond  opposite  the  defend- 
ant's mill,  to  any  height  which  would  not  in- 
terfere with  the  uninterrupted  use  of  wheels 
wbicta  we^e  set  at  the  same  height  above  the 
water  as  tlie  old  wheels  were  set.  Whether 
the  plaintiffs  are  justified  in  law  in  restrict- 
ing the  defendant  in  the  use  of  tier  water- 
power  to  such  tise  as  was  made  of  it  at  the 
time  of  the  deed  to  Lyon  of  tlie  Whitney 
power  is  a  question  we  are  not  called  upon 
to  decide  in  this  CHse,  for  the  reason  that  we 
think  that  upon  all  the  evidence  in  the  case 
the  learned  circuit  judge  has  found  as  a  fact 
that  the  wheels  in  the  mill  of  the  defendant 
at  the  time  this  action  was  tried  were  not  set 
any  lower  than  the  main  wlieels  in  the  Glar- 
rison  mill  at  the  time  of  the  conveyance  tq 
Lyon  of  the  Whitney  mill  and  power.  It 
would  seem  that  this  claim  on  the  part  of 
the  plaintiffs  tbat  the  defendant's  wheels  are 
set  lower  than  she  has  the  right  to  place  them 
as  against  the  rights  of  the  plaintiffs  is  a 
claim  which  was  not  made  by  them  on  the 
first  trial  of  this  action,  and  that  even  on  the 
second  trial,  in  presenting  their  case  to  the 


court,  they  gave  no  evidence  showing  that 
the  wheels  i  n  the  defendant's  mill  were  placed 
lower  than  those  in  ibe  Garrison  mill  in  1866; 
and  that  the  only  evidence  introduced  by  the 
plaintiffs  tending  to  e.stablish  that  fact  was 
elicited  on  the  cross-examination  of  the  de- 
fendant's witnesses,  who  were  examined  by 
the  defendant  to  establish  the  fact  that  the 
wheels  in  the  present  mill  were  set  at  a  high- 
er level  than  those  in  the  old  mill,  and  by 
testimony  offered  by  the  plaintiffs  after  tb» 
defendant's  evidence  had  been  put  in.  But 
independently  of  the  fact  that  no  claim  of 
this  kind  was  made,  on  the  first  trial,  or  in 
presenting  their  case  on  the  second  trial,  th» 
circuit  judge  has  found  the  fact  against  the 
plaintiffs.  It  is  claimed,  however,  by  the 
learned  counsel  for  the  appellants,  tbat  the 
finding  is  unsupported  by  the  evidence,  and 
they  ask  this  court  to  reverse  that  finding  of 
fact  on  that  ground.  A  very  able  and  elabo- 
rate argument  has  been  made  by  the  learned 
counsel  in  su  pport  of  their  contention.  After 
a  ciiref  ul  reading  of  the  evidence,  we  are  con- 
strained to  say  that  the  evidence  upon  this 
point  is  very  conflicting,  and  most  unsatis- 
factory in  its  nature,  and,  as  we  are  of  thft 
opinion  that  the  burden  of  proof  was  upon 
the  plaintitTs  to  establish  the  fact,  if  it  be  a 
material  fact,  in  the  case,  tliat  the  wheels  in 
the  present  mill  of  the  defendant  are  set  at  a 
lower  level  than  in  the  old  mill,  we  do  not 
think  we  would  be  justined  in  reversing  the 
finding  of  the  Icarueil  circuit  judge  upon  that 
question.  We  are  inclined  to  tliink  that  there 
is  not  even  a  preponderance  of  the  evidence, 
much  less  a  decided  preponderance,  in  favor 
of  the  contention  of  the  plaintiffs. 

The  learned  circuit  judge  made  the  follow- 
ing conclusions  of  law,  viz.:  "It  [meaning 
the  deed  from  Garrison  to  Lyon]  did  not  con- 
vey the  banks  nor  the  bed  of  the  slough, 
which  is  more  than  fourteen  rods  above  tlie 
section  line,  nor  the  right  to  place  any  guard, 
lock,  or  obstruction  therein,  except  to  the  ex- 
tent specified  in  the  first  conclusion  of  law 
herein,  nor  any  right  or  uses  other  than  may 
be  necessary  to  the  use  of  the  rights  con- 
veyed, such  as  the  right  to  raise  the  water» 
and  the  right  of  passage  to  and  from  the 
works  at  tlie  head  of  the  island.  It  did  not 
convey  the  right  to  remove  the  slab,  wharf, 
or  embankment  as  the  same  existed  at  the 
date  of  the  conveyance  from  Garrison  to  Ly- 
on, which  wharf  was  no  obstticle  to  the  flow 
of  water  in  the  slough,  and  no  injury  to  the 
plaintiffs'  water-power.  It  did  not  convey 
the  right  to  enlarge  the  slough  by  removing 
the  natural  banks,  nor  by  lowering  the  nat- 
ural bed  thereof."  The  learned  counsel  for 
the  plaintiffs  except  to  the  last  paragraph  of 
this  finding,  viz.:  "It  did  not  convey  the 
right  to  enlarge  the  slough  by  removing  the 
natural  banks,  nor  by  lowering  the  natural 
bed  thereof."  This  conclusion  of  law  was 
substantially  as  found  by  the  circuit  judge 
on  the  first  trial  of  this  action,  and  that  find- 
ing was  sustained  by  this  court  upon  the 

former  appeal.    See  63  Wis.  86 
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Rep.  97.  The  learned  counsel  objected  to 
this  finding,  because  it  may  be  construed  as 
referring  to  the  slough  below  the  plaintiffs' 
mill,  as  well  as  to  that  part  of  it  above  the 
mill;  and.  if  it  can  be  so  construed,  they  say 
it  ought  not  to  stand,  for  the  reason  tliat  the 
question  of  the  respective  rights  of  the  plain- 
tiffs and  defendant  in  the  slough  below  the 
plaintiffs'  daiu  was  not  litigated  on  the  trial, 
nor  did  the  pleadings  of  eitlierpaity  raise  any 
question  as  to  tlie  rights  of  the  plaintiffs  ur 
the  defendant  in  the  slough  below  the  plain- 
tiffs' mill.  We  sliould  be  inclined  to  hold 
with  the  learned  counsel  for  the  plaintiffs 
that  if  this  finding  must  be  construed  to  re- 
fer to  all  parts  of  the  slongli,  bott)  above  and 
below  the  plaintiffs'  mill,  then  it  should  be 
reversed,  on  the  ground  that  it  is  a  finding 
in  regard  to  a  matter  not  put  in  issue  by  tlie 
pleadings,  nnd  not  liti^'ated  on  the  trial.  We 
are  very  clear,  however,  that  this  finding 
must  be  construed  in  the  light  of  the  plead- 
ings in  the  action,  and  of  the  evidence  and 
questions  litigated  on  the  trial;  and,  thus 
construed,  such  finding  must  be  held  to  refer 
only  to  that  part  of  the  slough  which  lies 
above  the  dam  and  mill  of  the  plaintiffs,  and 
not  to  any  part  of  it  lying  below  said  mill 
and  dam.  Thus  construed  it  is  in  accord 
with  the  decision  of  this  court  on  the  former 
trial,  and  was  a  proper  finding  in  the  case. 
We  see  no  error  in  the  proceeding  and  judg- 
ment of  the  circuit  court.  The  judgment  of 
the  circuit  court  is  affirmed. 


Selden  V,  State. 
(Supreme Court  of  WUamsim.    Aprils,  1889.) 

EvniBNCI — PRITII.BOBn  CtoMHVmOATIONS. 

On  trial  for  perjury,  of  plaintiff  in  a  divorce  suit 
who  had  made  affidavit  that  he  did  not  Imow  where 
bis  wife  was,  the  wife's  attorney  was  allowed,  as 
witness  for  the  prosecution,  to  produce  without  her 
consent  letters  of  defendant  written  to  her  during 
the  period  covered  by  the  afadavit,to  showthe  ad- 
dress, date,  and  signature,  and  testify  to  the  hand- 
writing, but  not  to  disclose  the  contents.  Held 
error ;  that  such  letters  were  privileged  as  commu- 
nications between  husband  and  wife,  and  also  be- 
tween attorney  and  client. 

Error  to  circuit  court,  Fond  du  Lac  county. 

Maurice  McKenna,  for  plaintiff  in  error. 
C.  E.  Bstahrouk,  Atty.  Gen.,  and  L.  K. 
Luse,  Asst.  Atty.  Gen.,  for  defendant  in  er- 
ror. 

Orton,  J.  The  facts  necessary  to  an  un- 
derstanding of  the  errors  assigned  are  sub- 
stantially as  follows:  On  the  25th  day  of 
July,  1887,  there  was  an  action  pending  in 
the  circuit  court  of  Fond  du  Lac  county  in 
which  the  plaintiff  in  error  was  plaintiff,  and 
one  Emma  S.  Selden,  his  wife,  was  defend- 
ant, for  a  divorce  on  the  ground  of  adultt-ry. 
The  information  charges  that  the  plaintiff  in 
error  committed  the  crime  of  perjury  by 
swearing  falsely  in  a  certain  affidavit  made  by 
him  before  one  James  T.  Green,  Esq.,  a  notary 
public  of  said  county,  in  order  to  procure  an 
order  of  publication  of  the  summons  in  said 


action,  and  as  a  witness  on  the  trial  of  said  ac- 
tion, that  he,  said  plaintiff  in  error,  had  been  a 
resident  of  the  state  of  Wisconsin  for  more 
than  one  year  immediately  preceding  the  com- 
mencement of  said  action,  on  said  25lh  day 
of  J  uly,  1887.  That,  after  due  diligence  and 
search,  he  is  unable  to  find  the  whereabouts  of 
ihe  defendant,  Emma  S.  Selden,  and  is  una- 
ble, after  d  ue  diligence,  to  make  service  of  the 
summons  in  said  action  upon  said  defendant, 
and  ia  unable,  after  duediligenc'e  and  search, 
to  ascertain  the  post-office  address  of  said  de- 
fendant; and  that  when  asked,  as  a  witness 
on  the  trial  of  said  action,  "How  long  have 
you  resided  in  the  state  of  Wisconsin  ?"  he 
falsely  swore,  "It  is  neariy  two  years;"  and 
when  asked  whether  he  had  seen  the  said 
Emma  S.  Selden  since  the  16th  or  17th  day 
of  March,  1886,  he  falsely  swore  "that  he  had 
not;"  and,  when  asked  whether  he  knew  the 
whereabouts  of  the  said  Emma,  he  falsely 
swore  "that  he  had  not  been  able  to  find  out 
where  she  was."  The  plaintiff  in  error  was 
found  guilty  of  the  per jtiry  so  charged,  De- 
cember 29, 1888,  and  upon  the  verdict  he  was 
sentenced  to  the  state-prison  for  the  term  of 
two  years.  A  motion  was  made  to  set  aside 
the  \'erdict,  and  for  a  new  trial,  and  also  a 
motion  in  arrest,  which  wereoverruled.  On 
the  trial  Greorge  P.  Knowles,  Esq.,  an  attor- 
ney at  law,  Wiis  introduced  as  a  witness  for 
the  state,  and  testified,  substantially,  that  he 
was  employed  by  Emma  S.  Selden,  the  de- 
fendant in  said  action  for  divorce,  to  get  the 
judgment  of  divorce  in  said  action  set  aside, 
so  as  to  allow  her  to  defend  the  same,  and 
that  while  he  was  so  employed  the  said  Em- 
ma S.  Selden  placed  in  his  hands  certain  let- 
ters, numbered  from  1  to  65,  which  she  re- 
ceived from  the  plaintiff  in  error  while  they 
were  still  husband  and  wife,  and  that  in  his 
opinion  the  signature  to  the  same  was  in  the 
handwriting  of  the  plaintiff  in  error.  These 
letters  appear  to  have  been  written  by  the 
plaintiff  in  error  to  his  said  wife,  Emma,  and 
directed  to  her  under  dates  ranging  from  Jan- 
uary, 1886,  to  June,  1887,  at  the  p{ace  where 
she  then  resided,  in  the  state  of  Michigan, 
with  their  envelopes  of  the  usual  address, 
and  mailed  at  various  places.  He  was  asked 
to  produce  said  letters.  This  was  objected 
to  by  the  counsel  of  the  piainttfl  in  error,  and 
tlie  objection  was  overruled.  The  letters 
were  then  produced,  and  the  district  attorney 
offered  in  evidence  the  date  and  place  from 
which  the  letters  appear  to  have  l)een  writ- 
ten, the  address  to  his  wife,  and  the  signa- 
ture of  the  plaintiff  in  error,  together  with 
the  envelope  and  the  post-marks  and  address 
thereon,  and  did  not  otherwise  offer  the  con- 
tents of  said  letters.  Tliis  was  also  objected 
to  by  the  counsel  of  the  plaintiff  in  error,  and 
the  objection  was  overruled.  These  parts  of 
the  said  letters  and  the  envelopes  were  adm  it- 
ted  to  show  that  the  plaintiff  in  error  knew 
the  residence  of  the  said  Emma  8.  Selden  at 
the  time  he  so  swore,  and  was  able  to  find 
the  whereabouts  of  the  said  Emma,  and  that 
he  was  able  to  make  service  of  the  summons 
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in  said  action  upon  her,  and  that  be  could 
have  ascertained  after  due  diligence  and 
search  llie  post-ofiQce  address  of  said  Emma, 
and  ttiat  he  was  able  to  And  out  where  she 
was  at  that  time,  and  to  show  also  liis  resi- 
dence  for  the  one  year  previous  to  said  suit. 
For  that  purpose  ihese  letters,  to  the  extent 
in  which  they  were  offered  in  evidence,  were 
most  clearly  material,  if  they  were  competent 
and  not  privileged. 

It  is  contended  by  the  learned  counsel  of 
the  plaintiff  in  error  that  such  evidence  was 
incompetent  and  inHdmissible,  for  the  rea- 
sons (1)  tiiat  they  were  disclosures  of  confi- 
dential communications  between  husband 
and  wife;  and  (2)  that  the  production  of  the 
same  by  Knowles,  tlie  attorney  of  the  defend- 
ant in  that  action,  was  also  unlawful,  as  be- 
traying the  privileged  communications  and 
confidences  between  himself  and  her,  as  attor- 
ney and  client. 

We  think  that  both  of  these  positions  were 
well  taken,  and  that  the  circuit  court  erred 
in  allowing  the  said  Knowles  to  produce 
them,  and  in  allowing  the  letters,  to  the  ex- 
tent offered,  to  be  used  as  evidence  or  exam- 
ined by  the  jury.    So  far  iis  Knowles,  the  at- 
torney of  the  defendant,  Emma,  was  con- 
:ern(Kl,  the  production  by  him  of  the  letters 
as  genuine  was  a  double  violation  of  this  pro- 
tected confidence, — First,  of  that  reposed  in 
liim  by  his  client,  Emma  S.  Selden,  and,  ««c- 
oivily,  of  that  between  herself  and  her  hus- 
Innd, — without  her  consent.    If  these  letters 
were  confidential,  as  between  herself  and  her 
husband,  tliey  were  none  the  less  so  in  the 
hands  of  her  attorney,  Knowles.  and,  if  she 
could  not  disclose  them,  of  course  he  could 
not.    But,  besides  this,  he  was  betraying  her 
confidences  also,  which  was  a  double  viola- 
tion of  the  rule.    She  had  demanded  a  return 
of  these  letters  before  he  so  disclosed  and 
produced  them.    It  is  surprising  that  when 
she  was  unwilling  herself  to  disclose  or  pro- 
duce these  letters  of  her  husband,  and  was 
unwilling  that  her  attorney,  Knowles,  should 
do  so,  Knowles  should  have  been  allowed  to 
authenticate  and  produce  them,  and  that  the 
district  attorney  should  have  been  allowed  to 
introduce  them  in  evidence,  to  the  extent 
they  were  offered,  to  convict  the  husband  of 
the  crime  with  which  he  was  charged.    In 
her  letter  to  her  counsel,  Knowles,  dated  De- 
cember 1,  1888,  she  demanded  a  return  of  the 
letters,  as  stie  says,  "in  your  charge  and  left 
with  you  while  you  were  acting  as  my  at- 
torney and  counsel.     I  intrusted  them  with 
you  as  such  counsel,  to  be  used  only  in  as- 
sisting me  in  litigation,  and  from  which  to 
secme  your  advice.    The  letters  I  consider 
confidential  communications  between  myself 
and  husband,  and  in  no  other  way,  and  while 
I  was  your  client  I  intrusted  them  with  you 
knowing  the  confidential  relations  existing 
between  attorney  and  client."     This  letter 
was  in  evidence.     The  authorities  cited  by 
the  attorney  general  are  very  far  from  being 
applicable  to  a  case  like  this.    Knowles  was 
not  an  "eavesdropper,"  or  a  person  who 


merely  overheard  communiciitlons  or  conver- 
sations between  husband  and  w^ife,  and  it 
made  no  difference  in  favor  of  their  admissi- 
bility that  he  used  the  letters  as  his  authority 
for  making  the  original  complaint  against 
tlie  plaintiff  in  error,  or  in  instituting  the 
prosecution  against  him.  It  is  a  case  where 
the  husband  is  on  trial  for  a  crime  which  did 
not  involve  any  personal  violence  or  injury 
against  herself,  and  what  he  had  said  or  com- 
municated to  her  as  his  wife  is  sought  to  be 
proved  against  him,  either  by  his  (the  attor- 
ney's) voluntary  disclosure  of  them  as  a  wit- 
ness, or  by  the  production  uf  his  letters  con- 
taining such  communications;  and,  more 
than  this,  the  letters  containing  such  confi- 
dential communications  are  confided  to  her 
counsel  for  no  sucli  purpose,  and  he  volunta- 
rily authenticates  and  produces  them,  in  vio- 
lation of  her  confidences  with  her  husband, 
and  her  confidences  with  himself  as  her  ooon- 
sel,  and  wltliout  her  consent  and  against  her 
directions.  There  is  not  an  authority  by  the 
decision  of  any  respect-able  court  that  sanc- 
tions the  disclosure  of  such  confidences  be- 
tween husband  and  wife  and  attorney  and 
client.  It  is  too  plain  fur  argument.  But  it 
is  said  that  the  particulars  of  the  letters  and 
envelopes  admitted  in  evidence  were  not  the 
letters  themselves,  containing  such  conBden- 
tial  communications.  These  particulars  were 
material  parts  of  the  letters,  and  pertinent  to 
the  issue.  Without  them  there  would  be  no 
letters  or  envelopes,  as  such.  He  has  told 
her  by  these  particulars  that  he  knows  where 
she  lives,  and  where  she  can  be  found,  at  the 
time  he  swore  that  he  did  not  so  know. 
These  parts  of  the  letters  and  envelopes  con- 
tained these  material  and  confidential  com- 
munications, and  are  the  most  objectionable 
of  any.  Both  branches  of  this  evidence  are 
made  incompetent  by  our  statute.  "A  bus- 
band  or  wife  shall  not  be  allowed  to  disclose 
a  confidential  communication  made  by  one 
to  the  other  during  their  marriage,  without 
the  consent  of  the  other."  Section  4072, 
Rev.  St.  "An  attorney  or  counsellor  at  law 
shall  not  be  allowed  to  disclose  a  communi- 
cation made  by  his  client  to  him,  or  his  ad- 
vice given  thereon,  in  the  course  of  his  pro- 
fessional employment. "  Section  4076,  Rev. 
St.  These  statutes  express  the  most  strin- 
gent rules  ever  laid  down  by  the  courts  for 
the  protection  of  connubial  and  professional 
confidences.  They  would  seem  to  have  been 
specially  made  for  this  case.  The  facts  here 
meet  every  letter  of  these  statutes.  Aside 
from  these  statutes,  this  disability  of  hus- 
band and  wife  and  of  an  attorney  hiis  been 
established  by  numberless  decisions  of  the 
courts  in  this  country  and  in  England.  The 
principles  upon  which  it  is  estalilished  have 
become  elementary.  Only  a  few  cases  need 
be  referred  to,  and  such  as  are  particularly 
applicable  to  the  facts.  Mills  t.  U.  S.,  1 
Pin.  73;  State  v.  Dudley,  7  Wis.  664;  Ltvesley 
V.  Lasalette,  28  Wis.  38;  Yager  v.  Larsen, 
22  Wis.  184;  1  Greenl.  Ev.  §  407;  2  Russ. 
Crimes,  986;  2  Kent,  Comm.  17&  ^K'/KtS-Ip 
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Bowman,  13  Pet.  209, 221 ;  Dexter  v.  Booth, 
2  Allen,  559;  Bliss  v.  Franklin.  13  Allen, 
244;  Fitch  y.  Hill.  11  Mhss.  288;  State  t. 
Wekh,  26  Me.  30.  As  to  tlie  relation  of  at^ 
tomey  and  client,  we  may  refer  to  GetzlafF 
V.  Seliger,  43  Wis.  297;  Bacon  v.  Friabie,  80 
N.  y.  394;  Boot  v.  Wright,  84  N.  Y.  72; 
Foster  v.  Hall,  12  Pick.  93;  Bolton  v.  Liv- 
erpool. 1  Mylne  &  K.  88;  Greenough  v.  Gas- 
kell.  Id.  98;  Moore  v.  Terrell,  4  Barn.  &  Adol. 
870;  Brownv.Pay8on,6N.H.445;  IGreenl, 
Ev.  237-240.  and  note;  Hatch  v.  Fogerty, 
40  How.  Pr.  498-504.  Many  other  cases  are 
cited  in  the  able  brief  of  the  learned  coun- 
sel of  the  plaintift  in  error,  to  which  refer- 
ence may  be  had.  This  evidence,  as  material 
to  prove  the  perjury  charged  and  its  submia- 
sion,  was  clearly  erroneous.  The  judgment 
of  the  circuit  court  is  reversed,  and  the 
cause  la  remanded  for  a  new  trial.  The 
warden  of  the  state-prison  will  surrender  the 
plaintiff  in  error  to  the  sheriff  of  Fond  du 
Lac  county,  who  will  hold  him  in  custody 
until  he  shall  be  discharged  by  due  course  of 
law. 

Note  bt  tbb  Court.  The  statements  in  this 
opinion  tbat  George  P.  Knowles.  Esq.,  as  the  at- 
to  ney  of  Emma  8.  Selden,  voluntarily  produced 
the  letters  in  evidence,  and  that  in  doins  so  ha 
viulated  the  confidence  reposed  In  him  by  said 
Emma,  were  justified  by  the  evidence  as  appears 
in  the  printed  case,  which  was  supposed  to  be  cor- 
rect. It  now  appears,  however,  that  there  was 
evidence  before  the  circuit  court  that  Mr.  Knowlea 
produced  said  letters  in  obedience  to  a  subjiaeiia 
duces  tecum  and  the  ruling  of  the  court,  and  that 
Mrs.  Selden  consented  to  Mr,  Knowles'  keeping 
said  letters  to  justify  him  in  making  the  affidavit 
and  complaint  in  this  case  before  a  justice,  and  ibat 
the  opinion  in  these  respects  has  done  injustice  to 
Mr.  Knowles.  Those  statements  are  therefore 
stricken  out  of  the  opinion.  Mr.  Knowles  is  an 
attorney  at  law,  and  has  the  standing  and  reputa- 
tion of  an  able,  impartial,  honest,  and  honorable 
lawyer,  and  it  now  appears  that  he  did  nothing  in 
relation  to  this  case  that  detracts  in  the  least  from 
that  standing  and  reputation. 

This  note  is  appended  to  the  opinion  by  Mr.  Jus- 
tice Obton,  in  justice  to  Mr.  Enowles. 


Chaunley  0.  HoNiQ  et  al. 

(Supreme  CourL  of  WisconHn.    April  S5, 1889.) 

Mechanics'  Ltbnb— Pi.BAnis». 

1.  The  failure  of  a  contractor  to  finish  a  building, 
due  solely  to  the  owner's  refusal  to  allow  him  to 
proceed,  will  not  deprive  him  of  his  lien  for  the 
contract  price,  less  the  cost  of  finishing  it. 

2.  Where  the  complaint  in  an  action  on  contract 
admits  payment  of  a  portion  of  the  debt,  and  the 
testimony  of  both  parties  shows  that  the  payment 
was  less  than  the  sum  named,  the  plaintiff  should 
be  allowed  to  amend. 

Appial  from  circuit  court,  Shawano  coun- 
ty. 

E.  J.  Goodrich,  for  plaintiff.  C.  W,  Fel- 
ker  and  I'hillips  &  Fanistoorth,  for  defend- 
ants. 

Okton,  J.  Thhi  action  is  brought  by  the 
appellant  to  recover  the  contract  price  of 
94,840.70  for  building  and  furnishing  the 
materials  for  (except  rough  stone  and  brick)  a 
store  block,  which  the  defendants  caused 
the  plaintiff  to  quit  work  upon  and  pre* 
vented  him  from  tioisbing,  without  his  fault, 
and  when  he  was  ready  to  complete  the  same. 


The  plaintiff  admits  in  his  complaint  the  par- 
ment  on  said  contract  of  the  sum  of  81.164.31, 
and  alleges  that  there  is  still  due  thereon  the 
sum  of  is, 676. 39,  and  prays  that  a  lien  there- 
for may  be  adjudged  upon  the  premises  upon 
which  said  building  is  situated.  The  de- 
fendants deny  tlie  making  of  any  such  con- 
tract, and  allege  that  they  only  employed  the 
said  plaintiff  to  oversee  and  superintend  the 
construction  of  said  building,  for  the  wages 
of  $3  per  day,  which  they  iiave  fully  paid 
him.  The  findings  of  the  court  upon  the 
facts  were  in  favor  of  the  plaintiff,  and  a 
personal  judgment  was  rendered  in  bis  favor, 
and  against  the  defendants,  for  the  sum  of 
S731.56,  as  the  difference  between  the  cost  of 
finisliing  said  building  according  to  the  con- 
tract and  the  above  contract  price,  after  de- 
ducting the  above  payments  thereon  for  tlie 
work  already  completed;  but  the  court  re 
fused  to  adjudge  that  said  sum  was  a  lien 
upon  said  premises.  This  is  one  of  the  er- 
rors assigned  by  the  plaintiff  upon  his  appeal, 
and  the  other  error  is  that  the  court  refused 
to  allow  him  to  amend  his  complaint  in  the 
respect  in  which  it  is  admitted,  that  the  pay- 
ments made  were  $1,164.31,  when,  accord- 
ing to  the  testimony  of  both  parties,  the 
amount  was  only  $999.42.  The  defendants, 
as  the  appellants,  complain  on  their  appeal 
that  the  court  ought  to  have  found  that  the 
contract  was  that  the  plaintiff  was  to  work 
for  $3  per  day  to  oversee  and  superintend  the 
construction  of  said  building,  and  that  no- 
such  contract  as  alleged  by  the  plaintiff  was 
made,  and  that  be  has  been  fully  paid  there- 
for. It  is  suihcient  to  say  upon  the  facts- 
tiiat  the  evidence  tends  strongly  to  sustain 
the  complaint  in  respect  to  said  contract,  and 
the  misUike  made  therein,  viz.,  that  no  mure- 
tban  $999.42  was  paid,  when  it  is  stated 
therein  that  Uih  sum  of  $1,164.31  was  paid 
upon  said  contract.  It  would  be  profitless 
to  speak  of  or  further  consider  the  testimony 
upon  tliese  questions  of  fact.  The  circuit 
court  disposed  of  the  two  questions — First, 
as  to  whether  the  plaintiff  was  entitled  to  a 
lien  on  the  premises;  and,  second,  as  to- 
whether  the  plaintiff  ought  to  be  permitted 
to  correct  said  mistake  by  an  amendiuent  of 
the  complaint  as  to  the  amouut  paid  on  the 
contract, — as  questions  of  law.  These  are- 
therefore  the  only  two  questions  to  be  con- 
sidered. As  to  the  first  question,  we  can 
conceive  no  reason,  and  neither  llie  circuit 
court  nor  the  reapondent's  counsel  has  fur- 
nished us  any,  why  the  plaintiff  is  not  enti- 
tled to  a  lien  for  his  recovery.  If  he  had 
completed  the  building  according  to  the  con- 
tract, no  one  would  contend  that  he  was  not 
entitled  to  a  lien  if  he  bad  not  been  paid. 
How  can  he  stand  in  a  different  position, 
when  he  has  completed  it  as  far  as  the  de- 
fendants would  allow  him,  and  be  asks  for 
the  contract  price,  less  the  cost  of  linisliing 
it?  It  would  allow  the  defendants  to  take 
away  from  tlie  plaintiff  one  of  his  sC^tntory 
rights  by  u  violation  of  their  contract.  To- 
call  his  future  benefits  in  the  contract  "prof, 
its"  can  make  no  difference  with  this  right. 
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They  are  due  him  for  labor  and  materials 
upon  that  building,  according  to  the  contract, 
and  come  vithin  ihe  statute  securing  to  him 
such  lien.  No  authority  is  cited  against  this 
claim,  and  we  tliinit  none  can  be  found.  As 
to  the  second  question,  it  seems  to  be  clearly 
established  by  the  testimony  of  both  parties 
that  the  admission  in  the  complaint  thai  the 
defendants  had  p<iid  61,164.31  was  a  mistake, 
and  that  the  wliule  payments  were  only 
€999.42.  Why  should  not  the  court  have  al- 
lowed the  amendment  according  to  t)ie  evi- 
dence, and  have  con-ected  this  ubvlous  mis- 
take ?  Such  an  amendment  would  have  been 
"conforming  the  pleading  to  the  facts 
proved," as  antiiorized  by  section  2830,  Uev. 
St.  These  rulings  of  the  circuit  court  are 
clearly  erroneous.  It  follows  from  these 
views  that  upon  the  appeal  of  the  defendants 
the  jmlgment  must  be  atUrmed,  and  upon  the 
appeal  of  tiie  plaintiff  the  judgment  must 
be  reversed.  On  the  appeal  of  the  plaintiff 
the  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  direction 
to  rentier  judgment  for  the  amount  of  the 
former  judgment,  with  the  addition  thereto 
of  said  sum  of  8164.89,  and  interest,  and  to 
adjudge  the  same  a  lien  upon  said  premises. 
On  the  appeal  of  the  deiendants  the  judg- 
ment is  affirmed. 


Tn  re  O- 


iSupreme  Court  of  WiKContln.    March  12, 1889. 

ArrORXBT— UlSCONDUCT— DtSBAKMSXT— JrKISUIC- 
TION. 

1.  An  atto  rney  who  coUecta  money  for  his  clients, 
and  wrongfully  converts  It  to  his  own  use,  and  as 
a  subterfuge,  and  in  bad  faith,  claims  that  the 
•mount  converted  was  the  amount  he  was  entitled 
to  as  fees,  is  guilty  of  such  miaconduot  as  war- 
rants his  suspension,  U  not  disbarment. 

8.  Where  an  attorney,  acting  for  the  plaintiff  in 
•  suit,  induced  the  garnishee  tberein  to  pay  to  him 
the  amonnt  due  the  defendant,  on  his  promise  to 
represent  the  gamisboe's  interest,  and  then  dis- 
missed the  proceedings,  and  converted  the  money 
to  his  own  use,  it  was  no  defense  to  a  charge  o'f 
misoonduet  that  the  plaintiff  in  the  suit  told  the 
attorney  he  might  use  the  money,  inaamncb  as  it 
belonged  to  the  garnishee,  and  not  to  the  plaintiff.' 

3.  The  fact  that  an  attorney  received  as  bailee, 
and  not  in  bis  professional  capacity,  money  whioh 
be  wrongfully  converted,  is  no  defonse  to  proceed- 
ings to  disbar  him.  Such  miscouduut,  as  it  would 
have  been  sufllcient  to  prevent  his  admission  to 
the  bar,  is  also  sufficient  to  disbar  him, 

4.  Where  an  attorney,  after  having  auccessfoUy 
defended  a  client  against  a  contest  for  the  cancel- 
lation of  his  homestead  claim,  was  unable  to  coUect 
the  fees  he  demanded,  and  threatened  that  if  the 
client  did  not  pay  them  he  would  take  measures  to 
deprive  him  of  his  homestead,  and,  such  threats 
proving  unsuccessful,  instigated  anotbur  contest 
aeainst  the  client,  based  largely  on  the  same  state 
of  facts,  and  appeared  for  the  contestant  in  the 
hind-oflioe  and  testified  against  bis  former  client 
as  to  facts  eoo&dentially  communicated  to  him,  he 
is  guilty  of  misconduct  justifying  his  disbarment.  > 

.5.  The  fact  that  such  misconduct  occurred  in  a 
proceeding  before  the  offloersof  tbe  United  States 
land-ofllce  la  no  objection  to  the  jurisdiotion  of  the 
state  oourt  of  his  residence  to  disbar  him. 

Appeal  from  circuit  court,  £au  Claire 
county;  E.  B.  Bundy,  Judge. 

It  appears  from  the  record  that  prior  to 

August  6, 1888, 0 was  a  member  of  tbe 

bar  of  £au  Claire  county;  that  between  July 


27,  18S7,  and  September  10.  1887,  tlie  bar 
association  of  that  county  investigated  cer- 
tain cliargea  of  improper  and  unprofessional 
conduct  of  said  O ,  ami  thireupoa  di- 
rected thne  of  its  meml>era  —  Thomas  F. 
Frowley,  Lelon  A.  Dooliltle,  and  Ixuis  R. 
I^i-son— to  present  such  matter  to  the  circuit 
court  for  that  county;  that  tlie  said  Frowley, 
Dooiittle,  and  Larson  thereupon  prtsented 
to  tlie  judge  of  said  court  their  verified  peti- 
tion in  said  matter,  September  14,  1887, 
whereupon    the    said    judge   ordered   said 

O to  sliow  cause  before  said  court, 

September  26,  1887,  why  his  license  to  prac- 
tice as  such  attorney  should  not  bs*  revolced, 
and  he  be  disbarred,  and  his  name  stricken 
from  tlie  roll  of  attorneys;  that  said  petition 
and  order  to  show  cause  were  served  on  said 
0 September  15.  1887;  that  said  peti- 
tion contaiiieil  a  gc-neral  charge  and  13  spe- 
cific charges;  that  within  the  time  required 

the  said  O put  in  a  verified  answer  to 

said  several  charges;  that  npon  tlie  trial  of 
the  issues  so  formed  the  court  found  in  favor 

of  siiid  O on  all  of  such  specific  issues. 

except  the  third,  fourth,  sixth,  ninth,  and 
twelfth,  npon  each  of  which  lie  was  convict- 
ed ;  that  the  said  general  ciiarge  and  specific 
charges  npon  which  he  was  so  convicted 
were  and  are  as  follows: 

"General  Charge.     That  said  O is 

an  attorney  at  law  residing  in  the  city  and 
county  of  £au  Claire,  duly  licen.sed  and  ad- 
mitted to  practice,  and  actively  practicing  as 
such  in  the  circuit  court  of  Eaa  Claire  county, 
and  in  the  circuit  and  inferior  courts  of  this 
state,  and  is  a  member  of  the  bar  association 
of  Eau  Claire  county,  and  tliat,  while  so 
residing  in  said  Eau  Claire  county,  and  a 
member  of  said  bar  association,  and  while 
engaged  in  the  practice  of  law,  has  been 
guilty  of  general  unprofessional  conduct,  and 
of  numerous  acts  unbecoming  an  attorney 
and  member  of  said  »s.<iociHtion,  and,  among 
others,  in  particular  instiinces,  as  follows: 

"•    *    *    Charge  8.  That  said  O , 

while  engaged  in  practice  as  an  attorney  at 
Eau  CInire,  Wis.,  on  or  about  the  middle  of 
February,  1885.  in  an  action  pending  in  the 
circuit  C'>nrt  fur  said  county  wherein  one 
Jules  JacoiMon  was  plaintiff  and  Adolph 
Hoffman  was  defendant,  and  Oeorge  H.  Mur- 

ry  was  garnishee,  and  wherein  said  O 

was  attorney  for  said  plaintiff,  procured  and 
induced  said  Murry  to  intrust  and  pay  to 

hira,  said  O ,  the  sum  of  930,  the  same 

being  the  alleged  liiibility  of  Murry  in  said 

actiim;  that  the  same  was  paid  to  O 

by  Siiid  Murry  upon  the  representation  made 

to  him  by  said  O as  an  attorney  that 

he  would  represent  him  as  bis  attorney  in 
said  matter,  and  look  out  for  and  guard  his 
interests  therein,  and  that  payment  to  him  of 
said  sum  would  discharge  said  Murry's  liar 
bility  therein,  and  liquidate  and  pay  the  in- 
debtedness of  said  Murry  to  said  Hoffman, 
and  that  he.  said  O ,  would  in  all  re- 
spects, as  attorney,  protect  and  defend  the 
rights  of  said  Murry  In  said  action,  and  m 
use  and  apply  the  said  money  so  received  by 
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him  as  to  dlscbarge  and  pay  the  said  indebt- 
edness due  to  said  Huffman;  that  in  Marcli. 
1885.  said  action  aforesaid  whs  discontinued 

and  dismissed;  that  said  () did  not 

loolc  out  for  and  protect  tlie  interests  of  said 
Murry  therein,  and  did  not  use  or  employ 
said  money  so  received  by  him,  or  any  part 
tliereof,  to  pay  or  discharge  the  indebtedness 
in  fiivor  of  said  Hoffman,  and  said  Murry 
was  compelled  to  pay  to  said  Hoffman  the 
entire  amount  of  his  indebtedness  to  him, 

and  said  0 has  ever  since  neglected  and 

refused  to  refund  or  pay  to  said  Murry  the 
sum  of  $30,  or  any  part  thereof,  except  the 
sum  of  $3,  and,  although  the  same  of  him 
has  been  frequently  demanded,  he  unlawfully 
and  wrongfully  converted  the  same  to  his 
own  use. 

"  Charge  4.  That  on  or  about  the  24th  day  of 
November,  1885,  and  while  practicing  as  an 
attorney  in  said  oounty  of  £au  Claire,  said 

O ,  as  an  attorney,  was  intrusted  by 

one  Manley  Hari'iman  with  the  sumof  S30 
for  the  express  purpose  of  safely  keeping  and 
holding  the  same  for  him,  said  Harriman, 
until  be  should  call  for  the  same;  that  said 
O unlawfully  and  wrongfully  convert- 
ed the  same  to  his  own  use,  and  has  refused 
and  neglected  to  return  the  same,  or  any  part 
thereof,  to  said  Harriman,  although  of  him 
often  demanded,  except  the  sura  of  $24.50, 
which  part  has  been  repaid  by  him  in  small 
sums  varying  from  one  to  ten  dollars,  and 
the  greater  portion  whereof  has  been  so  re- 
turned within  a  short  time  last  past.    *    *    * 

"Charge  6.  That  said  O .while  prac- 
ticing as  an  attorney  in  said  city  of  Eau 
Claire,  in  the  year  1885,  was  retained  and 
employed  by  one  Charles  Ericltson,  to  render 
and  perform  for  him  generally  the  services 
of  an  attorney,  and  was  by  said  Ericltson  spe- 
cially employed  to  prepare  and  conduct  for 
bim  bis  defense  in  a  contest  before  the  reg- 
ister and  receiver  of  the  United  States  land- 
otfice  in  the  city  of  Eau  Claire,  instituted  by 
one  Chris  Brown  against  him,  said  Erick- 
son;  that  in  pursuance  of  said  retainer  and 

employment  said  O counseled  with 

said  Erickson  and  his  witnesses  in  said  mat- 
ter, and  appeared  before  said  register  and  re- 
ceiver, and  conducted  the  defense  of  said 
contest  on  the  day  fixed  for  the  hearing 
tliereof,  on  the  26th  day  of  August,  1885; 
that  for  the  said  services  so  rendered  and  per- 
formed by  said  O for  said  Erickson  in 

said  matter  said  O received  of  said 

Erickson  pay  therefor;  that  thereafter,  on 
the  24tb  day  of  November,  1885,  said  O 


procured  one  Adelbert  D.  Moon  to  iile  an  affi- 
davit of  contest  before  the  register  and  re- 
ceiver of  the  United  States  land-office  against 
said  Erickson  on  his  said  homestead  afore- 
said, upon  the  same  grounds,  and  for  the 
same  reasons,  on  which  the  said  contest  of 
August,  1885,  was  based;  that  thereafter,  in 

December,  1885,  said  0 appeared  in 

said  land-office,  and  as  attorney  conducted 
the  contest  on  the  part  of  said  Moon  in  said 
matter,  and  was  sworn  and  testified  as  a  wit- 


ness in  the  proceedings  on  the  part  of  said 
Moon  to  facts  and  circumstances  tiiat  came 
to  ills  knowledge  while  attorney  and  counsel 
of  said  Erickson  as  aforesaid ;  that  from  an 
advei-se  decision  rendered  against  said  Moon 
by  the  register  and  receiver  on  said  he^iring, 

said  O appealed  on  behalf  of  said  Moon 

to  the  commissioner  of  the  Uoited  States 
land-office,  before  whom  said  matter  is  now 
pending  on  said  appeal,  and  undetermined. 


"Charge  9.  That  said  O- 


-,  unmind- 
ful of  the  duties  of  an  officer  of  the  court, 
and  in  violation  of  his  oath  of  office,  while 
practicing  sis  an  attorney  at  Eau  Claire,  Wis., 
during  the  fall  of  1882  and  the  winter  of 
1882  and  1883,  was  guilty  of  unprofessional 
and  criminal  conduct  as  an  attorney  in  that 
he  did  during  said  time  collect  for  one  Al- 
fred Kalin  of  Stiid  city,  and  from  August 
Kahn  of  Altoona  in  said  county,  the  sum  of 
$79.59,  which  said  sum  so  collected  was  the 
property  of  said  Alfred  Kahn,  and  that  he 
converted  the  same  to  his  own  use;  tliat  the 
collection  of  said  sum  was  intrusted  to  him 
by  said  Kalin  with  the  understanding  and 
agreement  that  said  sum  was  to  be  collected 
for  a  commission  of  ten  per  cent. ;  that  said 
O collected  the  same  without  any  ac- 
tion therefor,  and,  after  collecting  and  con- 
verting said  sum  to  his  own  use,  denied  that 
he  collected  the  whole  or  any  part  thereof; 
that  said  Kahn  has  since  succeeded  in  collect- 
ing from  said  O through  the  efforts  of 

A.  C.  Larson,  Esq.,  and  L.  M.  Vilas,  Esq., 
a  portion  of  said  sum  of  $79.59,  but  that 
over  $30  thereof  is  still  retained  by  said 
O .    ♦    ♦    * 

"Charge  12.  That  on  or  about  the  10th 
day  of  April,  1884,  said  O ,  while  act- 
ing in  Ills  professional  capacity  as  the  attor^ 
ney  of  Andrew  He>;dale,  collected  for  said 
Andrew  Hegdale,  of  one  Peter  Truax,  the 
sura  of  $18.43;  that  said  sum,  when  collected, 
was  the  property  of  said  Andrew  Hegdale, 

but  that  said  O ,  on  the  day  aforesaid, 

converted  the  same  to  his  own  use. " 

The  answer  of  O to  these  several 

charges  consisted  of  denials  and  explanations 
which,  if  true,  would  have  expurgated  him 
of  the  several  offenses  thus  charg^ed.  Upon 
the  trial  of  such  issues  the  court,  on  May  1, 
1888,  filed  its  findings  in  writing,  as  follows: 

"Three.  As  to  charge  three,  1  find  the 
facts  as  follows:  In  February,  1885,  one 
Jules  Jacobson  commenced  an  action  against 
Adolph  Hoffman,  in  which  G-eorge  II.  Murry, 
with  others,  was  summoned  as  garnishee; 
that  in  said  action  respondent  appeared  as  at- 
torney for  the  plaintiff;  that  upon  the  serv- 
ice of  the  garnishee  summons  upon  Murry  it 
appears  that  he  (Murry)  was  indebted  to  de- 
fendant, Hoffman,  in  the  sum  of  $30,  and, 
not  questioning  his  indebtedness,  and  desiring 
to  avoid  trouble,  he  paid  over  to  the  respond- 
ent the  said  sum,  who  received  it  for  the 
pui-poseof  paying  it  upon  the  judgment  it 
was  expected  would  be  obtained  in  the  orig- 
inal action,  but  for  some  defectJiA.  ^  Pfo* 
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ceediugs  no  such  Judgment  was  obtained, 
and  such  garnishee  proceedings  were  dis- 
missed.   It  then  became  the  clear  duty  of 
respondent  to  return  to  Murry  tlie  $30.    In 
steud  of  doing  so,  liowever,  be  converted  tlie 
same  to  his  own  use.    He  repeiitedly  prom- 
ised to  repay  tlie  muney  to  Murry,  and,  Murry 
having  since  died,  he  has  repeatedly  promised 
to  pay  his  widow,  but  has  failed  to  keep  his 
promise,  and  as  a  result  Murry,  who  was  a 
man  of  very  limited  means,  was  compelled  to 
pay  the  debt  to  Hoffman  or  his  representa- 
tives.   The  respondent  attempts  to  justify 
his  cause  by  saying  that  he  got  Jacobson's 
consent  to  use  the  muney.    This  is  no  excuse. 
The  money  belonged  to  Murry,  and  not  to 
Jacobson.    Respondent  received  it,  as  his 
receipt  shows,  as  attorney  for  both  parties ; 
that  is,  to  hold  it  for  Murry  until  it  was 
K  legally  applied  to  the  payment  of  Jacobson's 
judgment,  when  it  would  become  the  money 
of  Jacobson,  and  Murry  would  thereby  be  re- 
lieved from  his  debt  to  Hoffman.    Respond- 
ent's conduct  in  this  particular  has  caused  a 
serious  loss  to  a  man  who  could  illy  afford  to 
sustain  it,  and  deprived  his  widow  of  greatly 
needed  means  of  support.    I  therefore  Qnd 
respondent  guilty  of  dishonest  and  unprofes- 
siunal  conduct  as  charged. 

"As  to  charge  four,  the  evidence  shows 
the  facts  to  be  as  follows:  On  or  about  the 
24th  day  of  November,  1885,  one  Manley 
Harriman  came  into  the  otSce  of  respondent, 
bavins  in  his  possession  about  $35  in  mon- 
ey. That  respondent  suggested  to  him  that 
it  would  not  be  safe  to  carry  that  amount  of 
money,  and  that  it  would  be  better  to  leitve 
it  with  him;  he  promising  to  lock  it  in  his 
safe,  keep  it,  and  return  it  wlien  called  for. 
That  said  Harriman,  agreeably  to  such  sug- 
gestion, did  leave  S30,  and  took  from  respond- 
ent a  receipt  reading  as  follows:  'Novem- 
ber 24,  1885.  Received  of  Manley  Harri- 
man, $30.    [Signed]   J.  H.  0 .'    That 

almost  immediately  after  such  money  was 
deposited,  the  respondent  took  it,  and  spent 
it,  without  Harriman's  consent,  and  did  not 
repay  it  until  he  was  repeatedly  importuned 
for  payment,  and  then  making  payments  in 
small  sums;  the  last  payment — $5.50 — not 
being  made  until' after  the  commencement 
of  tliese  proceedings.  The  respondent  clai  ms 
that  this  transaction  was  a  loan  from  Harri- 
man to  him.  The  evidence  fails  to  sustain 
tliat  theory;  all  the  circumstances  appearing 
show  a  Imilment,  and  not  a  loan.  Had  it 
been  an  honest  loan,  there  is  no  reason  why 
the  receipt  should  not  have  said  so,  and  mimy 
reasons  why  it  should.  It  is  clear  that  Har- 
riman did  not  understand  it  to  be  a  loan, 
and  equally  clear  that  respondent  did  not  in- 
tend to  have  him  so  understand  it.  The  re- 
ceipt is  artfully  written  by  respondent,  as  it 
would  seem,  so  as  to  conceal  respondent's 
real  intention  to  use  the  money,  and  there- 
after claim  it  as  a  loan.  It  looks  as  if  there 
Was  a  premeditated  design  to  obtain  the 
money  ostensibly  as  a  bailee,  and  then  to  jus- 
tify its  nse  by  calling  it  a  loan.  The  res^.-oud- 


ent's  counsel  insists  that,  whatever  the  moral 
aspect  of  this  transaction  may  be,  this  court 
has  no  power  to  entertain  the  charge,  be- 
cause the  respondent's  acts  were  not  in  his 
proressional  character,  as  the  relation  of  at- 
torney and  client  did  not  exist  between  re- 
spondent and  Harriman  at  the  time.  I  do 
not  so  understand  the  law.  I  understand 
that,  if  an  attorney  is  shown  to  be  guilty  of 
such  gross  misconduct  as  shows  himito  be 
unfit  for  the  honest  discbarge  of  the  trust 
reposed  in  him,  it  is  tlie  right  and  duty  of 
the  court  to  intei-fere. 

"As  to  charge  six  there  is  but  little  real 
conllict  m  the  testimony  as  to  tlie  main  facts. 
It  appears  that  on  the  20th  day  of  July,  1885, 
one  Erickson  was  in  possession  of,  claiming 
under  the  homestead  law,  the  E.  jof  the  S. 
E.  i  of  sec.  8 — 27 — 18,  his  claim  dating  from 
June  20, 1884.  That  on  the  20th  day  of  July 
a  contest  was  initiated  by  one  Christ  Brown 
against  Erickson,  to  procure  a  cancellation 
of  such  homestead  claim.  In  such  proceed- 
ings respondent  appeared  as  counsel  for  Er- 
ickson, receiving,  as  part  payment  for  his 
services,  $10  in  cash.  That  while  so  em- 
ployed respondent,  at  the  ret^uest  of  Erickson, 
in  order  to  ascertain  the  condition  of  the 
premises,  visited  them  on  two  ocoisions 
pending  such  contest,  for  which  services  he 
charged  Erickson.  That  during  the  pendency 
of  such  contest  he  had  repeat^  conferences 
with  his  client  as  to  his  residence,  and,  as  in- 
cidental to  that  question,  where  he  had  cast 
his  vote  at  previous  elections.  Such  contest 
never  came  to  a  hearing,  but  was  settled  or 
abandoned;  thus  leaving  Erickson  in  the  en- 
joyment of  possession  under  his  homestead 
claim.    That  respondent  presented  a  biU  of 

$ for  balance  on  his  services,  which 

Erickson  declined  to  pay,  claiming  that  re- 
spondent had  been  fully  paid,  whereupon  re- 
spondent threatened,  in  case  such  bill  was 
not  paid,  that  he  would  take  measures  tode- 
prive  him  of  his  homestead.  Such  threats 
not  proving  eCTectual  for  compelling  payment, 
a  second  contest  was  on  the  2d  day  of  No- 
vember, 1885,  inaugurated  in  the  name  of 
Adelbert  Moon  against  Erickson,  on  com- 
plaint being  made  alleging  an  abandonment 
of  such  homestead.  In  this  latter  contest 
the  respondent  changed  sides  and  appeared 
for  the  contestant  Moon.  The  two  contests 
were  concerning  the  same  property,  and  in- 
volved, in  part  at  least,  the  same  questions 
of  fact,  because  between  the  ending  of  tlie 
first  contest  and  the  beginning  of  the  second 
six  months  had  not  elapsed,  and  under  'the 
provisions  of  the  homestead  law  a  charge  of 
abandonment  can  only  be  sustained  by  show- 
ing non-residence  for  at  least  six  months  at 
one  time.  The  affidavit  on  which  the  Moon 
contest  was  initiated  was  made  by  the  re- 
spondent, and,  upon  tlie  case  coming  on  for 
trial,  it  was  conducted  by  respondent  on  the 
part  of  Moon,  against  the  objections  of  Er- 
ickson; and  not  only  that,  but  the  respond- 
ent, on  the  part  of  Moon,  went  on  the  stand 
as  a  witness.    There  is  some  conflict  as  to 
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precisely  what  he  swore  to,  but  there  is  no 
-dispute  that  be  swore  to  the  eonditiun  of  the 
prcraises  as  he  snw  them  at  tlietinie  he  was 
paid  by  Erickson  to  go  and  see  them;  thus 
using  the  information  acquired  at  Erickson's 
expense  against  liim.  The  evidence  satisfies 
me  that  lie  swore  directly  to  statements 
claimed  to  have  been  made  by  Erickson  to 
him  while  the  relation  of  counsel  and  client 
existed  between  them,  or  that  he  called  at- 
teniiun  by  way  of  interrogatories  to  such 
statements  claimed  to  have  been  made  at  the 
time.  The  witnesses  are  not  very  clear  on 
this  point,  but  enough  appears  to  show  that 
be  used  the  information  acquired  by  tlie  con- 
fidence of  Erickson  to  defeat  him  in  the  sec- 
ond contest.  lie  was  a  principal  witness  for 
Moon,  giving  extended  tebtimony,  a  great 
part  of  whicli  referred  directly  to  mntterssaid 
to  hare  transpired  during  the  first  contest. 
The  evidence  further  clearly  shows  that  the 
second  contest  was  not  only  conducted,  but 
was  instigated,  by  the  responilent,  and  that 
but  for  him  it  would  have  never  been  com- 
menced. That  he  was  Influenced  in  such  ac- 
tion by  the  fact  that  Erickson  had  not  paid 
him  his  fees,  and  was  using  the  contest  in 
pursuance  of  previous  threats  to  extort  such 
payment;  thus  being  guilty  of  a  species  of 
blackmail.  We  cannot  countenance  such 
methods  of  collecting  debts,  but  must  hold 
the  conduct  of  defendant  to  have  been  un- 
professional and  disgraceful,  violating  every 
principle  of  legal  ethics,  and  tending  to  im- 
pair the  confidence  of  the  public  in  the  mero- 
.l)ersof  the  legal  profession. 

"As  to  charge  nine,  I  find  that  the  re- 
spondent, during  the  fall  and  winter  of  1882 
and  1883,  collected  for  one  Alfred  Kahn 
$79.59,  said  collections  having  been  paid  in 
small  suras;  that  by  the  contract  with  Kalin 
he  was  to  receive  10  per  cent,  of  the  amonnt 
collected,  for  his  fees;  that  after  such  collec- 
tion was  made  he  failed  to  pay  it  over,  but  used 
the  same  as  his  own;  thnt  he  subsequently 
paid  $30,  still  leuving  due  and  unpaid  $49.59. 
The  respondent's  claim  is  that  no  bargain 
was  made  as  to  the  amount  uf  his  fees,  and 
that  his  services  were  worth  50  per  cent,  of 
the  amount  collected,  and  alleges  that  he  has 
always  been  ready  and  willing  to  settle  on 
that  basis.  Were  this  a  bonajide  difference 
between  the  respom  lent  and  his  former  client, 
this  court  would  have  no  right  to  interfere, 
but  should  leave  the  parties  to  settle  their 
dispute  in  the  usual  way  by  action.  But 
Mr.  Kahn's  testimony  is  positive  that  10  per 
cent,  was  the  agreed  rate  of  compensation, 
and  the  subsequent  conduct  of  the  respond- 
ent tenils  strongly  to  corroborate  him,  and 
to  show  that  the  claim  now  made  by  respond- 
ent is  an  after-thought,  and  not  made  in  good 
faith.  It  seems  that  for  years  after  the  col- 
lection was  made  counsel  in  behalf  of  Mr. 
Kahn  endeavored  to  induce  respondent  to 
settle  the  claim,  and  even  thrextened  bim 
with  a  prosecution  for  embezzlement;  and 
during  all  that  time  no  claim  was  made  such 
as  is  here  made,  aud  no  one  disputed  the 


amount  due  from  respondent  to  be  as  now 
claimed  by  the  testimony  of  Kahn.  This 
conduct  on  the  part  of  respondent  is  entirely 
inconsistent  with  the  vereion  he  now  gives 
of  the  transaction. 

"Charge  number  twelve  is  fully  sustained 
by  the  evidence.  The  respondent  collected 
of  Peter  Truax,  for  one  Ole  Hegdfile,  $68.43, 
and,  instead  of  paying  it  over,  used  it  for  his 
own  purposes,  without  the  consent  of  his 
client.  Respondent  admits  making  this  col- 
lection, but  alleges  that  after  it  was  made, 
and  before  the  money  was  used,  Hegdale 
cnme  into  his  otHce,  and  loaned  it  to  him. 
The  absence  of  any  note,  receipt,  or  other 
paper  showing  this  transaction— this  change 
in  their  relation  from  attorney  and  client  to 
that  of  debtor  and  creditor  —  is  very  suspi- 
cious. An  attorney  borrowing  money  al- 
ready in  his  hands  from  a  client  in  the  ab- 
sence of  witnesses  should  certainly,  as  a 
matter  of  ordinary  prudence,  make  some  clear 
record  of  the  transaction,  so  as  to  show  that 
the  matter  was  fully  underetood  between 
them.  But  the  subsequent  conduct  of  the  re- 
spondent, to  my  mind,  clearly  establishes  the 
falsity  of  this  claim.  Soon  after  the  coljec- 
tion  Hegdale  put  the  matter  in  the  hands  of 
counsel,  who  has  testified  to  repeated  inter- 
views on  the  subject.  He  says  that,  after 
asking  for  the  money  as  money  collected  bj 
the  respondent  for,  be  thinks,  as  much  as  a 
dozen  times,  he  commenced  a  suit  for  trover 
and  conversion  in  municipal  court,  and  that 
on  the  trial  of  that  action  he  learned  for  the 
first  time  that  respondent  claimed  to  have 
borrowed  the  money.  The  issue  was  tried 
in  a  municipal  court,  and  decided  against  the 
respondent's  claim,  and  a  judgment  in  tort  ren- 
dered against  liim.  1  therefore  lind  there  was 
a  conversion  by  respondent  of  the  money  ao 
collected. 

"  It  is  not  necessary  to  mention  iha  other 
charges,  as  I  do  not  find  tliem  sustained. 
Finding  as  I  do  as  to  the  above  facts,  it  follows  i 
that  the  respondent  must  be  heht  to  have  i 
testified  falsely  in  regard  to  the  several  trans-  , 
actions  above  named.  He  would  h:ive  stood  . 
much  better  in  the  estimation  of  the  court  ' 
bad  he  frankly  told  the  Iruth  in  regard  to 
them,  instead  of  trying  to  shield  himself  by 
falsehood,  as  I  am  compelled  to  believe  he 
has.  The  ciiief  oliject  of  this  proceeding  is 
not  to  punish  the  respondent,  but  to  protect 
the  public  from  imposition.  An  attorney 
bears  with  liim  tbe  certificate  of  the  coiii-t 
tliat  he  is  of  good  moial  character,  and  a  tit 
person  to  be  trusted  with  the  delicate  and  re- 
sponsible duties  of  a  member  of  the  legal 
profession.  This  certificate  the  public  have 
a  right  to  rely  upon,  and  to  presume  its 
holder  to  t>e  a  person  of  integrity  and  honor. 
Hence,  when  it  is  made  to  appear  that  he 
has  been  guilty  of  acts  which  show  him  to 
be  so  deficient  in  honesty  as  to  be  unworthy 
of  confidence,  it  is  tbe  duty  of  the  court  tu 
witlidraw  its  certificate.  We  owe  t^is  duty 
alike  to  the  public  and  to  the  bar.  I  am  not 
unmindful  of  the  serious  eonsequen^Mj^  tu  tv- 
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spondent  of  an  order  disbarring  him,  nor 
lacking  in  sympathy  for  those  who  must  suf- 
fer with  him,  but  tlie  evidence  shows  such 
repeated  acts  of  unprofessional  conduct  on 
his  part  that  I  do  not  feel  at  liberty  to  pass 
them  by,  and  to  continue  to  hold  him  out  to  the 
world  as  a  fit  and  proper  person  to  practice 
Ihw.    It  will  therefore  be  ordered  that  tiie 

respondent,  O .  be  expelled  from  the 

bar  of  this  court,  and  that  his  name  lie 
stricken  from  the  roll  of  attorneys.  It  is, 
however,  further  ordered,  that  after  the 
lapse  of  two  years  from  the  date  of  entry  of 
this  order,  said  O may  make  applica- 
tion to  be  reinstated,  and,  upon  a  satisfactoiy 
showing  to  the  court  of  good  conduct  between 
the  said  date  of  filing  and  the  said  applica- 
tion, he  may  be  so  reinstated;  and  let  it  be 
ordered  accordingly." 

From  the  order  entered  thereon  accord- 
ingly the  said  O brings  this  appeal. 

Jamn  Wtokham  and  B.  W.  Jonea,  for  ap- 
pellant.   T.  F.  FravUey,  for  respondents. 

Caseodat,  J.,  {<^fter  stating  the  faott  as 
above.)  This  court  has  held,  in  e&ect,  that 
where  the  charges  of  professional  miscon- 
duct upon  which  the  accused  is  disbarred  are 
such  as  would,  if  true,  subject  liim  to  crim- 
inal prusecutkMt,  the  same  "sliould  be  estab- 
lislied  by  clear  and  satisfactory  evidence^  and 
cannot  rest  in  doubtful  and  uncertain  infer- 
ences." In  re  Orton,  54  Wis.  336. 11  N.  W. 
Kepu  584.  But  even  where  such  charges  are 
not  of  a  criminal  nature,  yet  we  apprehend 
that,  ifl  order  to  justify  disbarment,  they 
should  be  established  by  a  preponderance  of 
satisfactory  evidence.  Here  the  charges 
were  specific.  The  hearing  was  adjourned 
from  time  to  time.  The  accused  had  ample 
opportunity  for  defending  himself  against 
the  several  charges  nuule.  In  tlie  conflict  of 
evidence  the  trial  court  had  advantages  for 
ascertaining  Uie  truth  wliich  we  do  not  pos- 
acM.  The  findings  of  fact,  therefore,  in  so 
far  as  they  seem  to  be  supported  by  evidence, 
roust  be  received  as  verities  in  the  case. 
Such  facts  need  not  tie  repeated  nor  stated  in 
detail.  It  is  enough  to  say  that  a  careful 
examination  of  all  the  testimony  forces  us  to 
the  conclusion  that  tlie  sevenU  findings  of 
fact  against  the  accused,  given  above,  are 
substantially  supported  by  the  evidence.  The 
difficulties  and  perplexities  which  frequently 
bes«>t  an  attorney  in  active  practice  are  not 
underestimated.  In  the  language  of  another 
court:  "His  professional  llle  is  full  of  adver- 
saries. Always  in  front  of  him  there  is  an 
antagonist,  sometimes  angry,  and  occasion- 
ally Utter  and  venomous.  His  duties  are 
delicate  and  responsible,  and  easily  subject 
to  misconstruction."  In  re  Eldridge,  82  N. 
Y.  167.  But  we  feel  constrained  to  add  that 
there  is  a  spirit  of  fairness  and  nugnanimity 
among  members  of  tlie  bar  not  surpassed  in 
any  other  profession.  Besides,  experience 
and  observation  warrant  the  assertion  tiiat 
no  respectable  bar.  as  a  body,  would  for  ii 
luumenl  tolerate  the  persecution  of 'one  of 
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their  members.  There  would,  as  a  general 
thing,  be  more  danger  of  laxity  in  the  oppo- 
site direction.  To  entitle  a  person  toprac-'^ 
tice  law  in  Wisconsin,  he  must,  in  addition  to 
the  other  requisites,  be  "  of  good  moral  charac- 
ter." Subdivision  3,  §  2586,  Bev.  St. ;  chap- 
ter 144,  Laws  1881;  chapter  63,  Laws  1885. 
As  a  good  moral  character  is  a  condition  pre- 
cedent  to  admission  to  the  bar,  so  It  is  s 
requisite  condition  for  the  rightful  continu. 
ance  in  the  practice  of  the  profession.  £x 
parte  Brounsall,  2  Cowp.  829;  Penobscot  Bar 
v.  Kimball,  64  Me.  146;  Strout  v.  Proctor,  71 
Me.  290;  Delano's  Case,  58  N.  H.  5;  In  re 
Davies,  93  Pa.  St.  120;  Ex  parte  Wall,  107  U. 
S.  280,  2  Sup.  Ct.  Bep.  569.  The  words 
"good  moral  charsicter"  are  general  in  tiieir 
application,  but  of  course  they  include  all 
the  elements  essential  to  make  up  such  a 
character.  Among  these  are  common  hon- 
esty and  veracity,  especially  in  all  profes- 
sional intercourse.  The.  several  acts  of 
whli-h  the  accused  was  found  guilty  all  re- 
lated to  such  intercourse.  The  ninth  and 
twelfth  findings  are  each  to  the  effect  that 
tlie  accused  c<dlected  and  wrongfully  convert- 
ed moneys  belonging  to  his  clients,  and  then 
failed  to  pay  them  over  after  repeated  de- 
mands. Besides,  it  was,  in  effect,  found 
tliat  his  attempt  to  retain  snch  moneyrwas 
a  subterfuge,  and  in  bad  faith.  These  things, 
of  themselves,  were  sufiicient  to  authorize 
suspension,  if  not  disbarment.  In  re  Davies, 
supra;  In  re  Temple,  83  Minn.  343,23  N.  W. 
Bep.  463;  Jeffries  v.  Laurie,  23  Fed.  Bep. 
786, 27  Fed.  Bep.  195;  In  re  Tread  well,  7  Pac. 
Bep.  724;  Slemraer  v.  Wright,  54  Iowa,  164, 
6  N.  W.  Bep.  181 ;  People  v.  Cole,  84  111.  327; 
People  V.  Murphy,  119  111.  159.  6  N.  E.  Bep. 
488 ;  State  v.  Winton,  11  Or.  456,  5  Pac.  Bep. 
337;  In  re  Moore,  72  Cal.  359. 13  Pac.  Bep. 
885.  As  to  the  third  finding  it  is  said  that 
the  money  was  used  by  the  consent  of  his 
client.  But  the  money  did  not  belong  to  his 
client.  The  accused  received  it  from  the 
garnishee  by  reason  of  tlie  confidence  reposed 
in  him  as  an  attorney  in  the  case.  Tliat  con- 
fidence was  misplaced,  and  by  reason  of  it 
the  garnishee  was  compelled  to  pay  the  money 
over  again.  Such  professional  misconduct 
is  j  ust  as  reprehensible  as  though  he  had  used 
his  client's  money  without  consent,  and  then 
failed  to  pay  it  over  when  denuinded.  As  to 
the  fourth  finding  it  is  said  that  the  accused 
did  not  receive  the  money  in  the  course  of 
his  business  as  an  attorney,  but  mei^ly  as 
bailee,  and  hence  that  his  wrongful  conver- 
sion of  it  does  not  subject  him  to  disbar- 
ment or  suspension.  Cases  are  cited  which 
seem  to  sustain  such  contention,  but  we  de- 
cline to  follow  them.  The  better  rule  seems 
to  be  that  the  misconduct  requisite  for  such 
suspension  is  not  limited  to  acts  committed 
strictly  in  a  professional  character,  but  ex- 
tends to  all  such  misconduct  as  would  have 
prevented  an  admission  to  the  bar.  Tiiis  is 
sustained  by  one  class  of  the  cases  above 
uiUid.  iSee,  also,  Be  Hill,  L.  B.  8  Q.  B.  543; 
In  re  Blake,  3  El.  &  El^8^^^^  ^y  L-OOglC 
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But  the  most  seriom  flnding  against  the 
accused  is  to  the  effect  that,  after  having  suc- 
cessfully defended  his  client  Erickson  against 
a  contest  fur  the  cancellation  of  his  claim  to 
bis  liomestead  before  the  register  and  receiver 
of  the  United  Statts  land-office,  at  Eau 
Claire,  made  by  one  Brown,  and  received 
part  pay  for  his  services,  he  threatened  Erick- 
son that,  in  case  the  balance  of  his  bill  for 
such  services  should  not  be  paid,  he  would 
take  measures  to  deprive  him  of  his  home- 
stead; and  that,  as  such  threats  were  inef- 
fectual, and  for  the  purpose  of  coercing  such 
payment,  he  inaugurated  a  new  contest 
against  Erickson  In  the  name  of  one  Moon  for 
the  cancellation  of  the  same  homestead  claim, 
nased  largely  on  the  same  facts,  and  in  which 
second  contest  he  appeared,  not  only  as  an  at- 
torney, but  as  a  witness,  for  Moon,  and 
against  his  forraerclient.  Exception  is  taken 
because  such  threats  and  attempted  coercion 
were  not  contained  in  the  charges.  Proofs 
were  made  of  such  threats,  however,  without 
objection,  and  hence  the  court  was  justlfled 
in  maki  ng  such  findings.  But  the  mere  find- 
ing that  the  accused  thus  turned  against  his 
client  is  snfliciently  serious  for  the  purposes 
of  this  case.  The  rights  of  litigants,  and  the 
en^  of  jastice,  demand  the  most  implicit 
conndence  in  all  legitimate  professional  in- 
tercourse between  attorney  and  client. 
Queen  v.  Cox,  L.  R.  14  Q.  B.  Div.  158.  In 
such  intercourse  the  client  should  feel  free  to 
disclose  the  weak  points  of  his  case  as  well  as 
the  strong  ones.  This  he  cannot  feel  at  lib- 
erty to  do  if  bis  attorney  is  liable  to  turn  np 
against  him  in  a  similar  case,  based  on  sub- 
stantially the  same  facts.  It  may  be  said  that 
an  attorney  is  not  obliged  to  continue  in  the 
services  of  liis  client  without  pay.  However 
this  may  be,  he  certainly  is  not  at  liberty  to 
deseit  his  client  and  tnke  up  against  him  in 
the ssiroe cause,  or  a  similar  cause  based  upon 
substantially  the  same  facts,  for  the  purpose 
of  getting  better  pay,  or  even  any  pay.  To 
allow  such  change  of  sides  would  reduce  the 
attorney  to  a  mere  mercenary,  always  open 
for  employment  by  the  highest  bidder.  It 
would  compel  the  poor  man  to  surrender  his 
supposed  rights  withoutcontest.or  enter  into 
competition  as  a  bidder  for  any  legal  talent 
with  his  more  wealthy  opponent.  It  would 
supplant  the  confidence  which  clients  right- 
fully have  in  their  counsel  by  a  baneful  sus- 
picion and  distrust.  Eminent  professional 
learning  and  ability  will  naturally  command 
appropriate  compensation;  but  professional 
integrity  is  not  the  subject  of  purchase, sale, 
or  traffic.  Such  integrity  is  absolutely  es- 
sential to  the  continued  usefulness  of  the  pro- 
fession. Its  untarnished  preservation  is  as 
essential  to  the  honor  of  the  bar  as  it  is  bene- 
ficial to  the  public.  These  views  are  well 
supported  by  the  authorities.  State  v.  Hal- 
stead,  73  Iowa,  376,  35  N.  W.  Rep.  457;  Peo- 
ple V.  Spencer,  61  Cal.  128;  In  re  Cowdery,  69 
Cal.  82.  10  Pac.  Rep.  47;  In  re  Whittemore, 
69  Cal.  67, 10  Pao.  Rep.  68;  Com.  r.  Uibbs,  4 
Gray,  146. 


It  is  strenuously  urged  that  the  trial  court 
had  no  jurisdiction  to  disbar  or  suspend  for 
unprofessional  conduct  before  the  officers  of 
the  United  States  land-office;  but  this  is  not 
a  proceeding  for  contempt.  The  issues  in- 
volved the  accused's  professional  conduct  in- 
stituted i  n  the  coui't  of  his  residence.  In  such 
a  case  we  perceive  no  good  reason  for  such 
limitation  upon  such  jurisdiction.  It  has 
been  held  that  an  appellate  court  may  take 
original  jurisiliction  for  professional  miscon- 
duct in  the  trial  court,  or  before  a  judge  there- 
of. In  re  "Whitehead,  L.  R.  28  Ch.  Div.  614; 
People  V.  Green,  7  Colo.  237,  3  Pac.  Rep.  65. 
The  findings  of  the  trial  court  are  sufficient 
to  properly  justify  the  condemnation  of  the 
accused  in  taking  up  against  his  client.  As 
indicated  by  the  trial  court,  these  proceedings 
are  not  so  much  to  punish  the  accused  as  to 
protectthe  public  from  imposition.  The  true 
lawyer  has  been  rightfully  termed  a  "  minister 
of  justice,"  and  he  should  never  forget  the  re- 
quirements of  his  calling,  nor  allow  his  pro- 
fessional integrity  to  be  tampered  witli.  In 
view  of  the  conditions  imposed  by  statute 
upon  admission  tothebar.the  small  amounts 
converted  under  claims  of  right,  the  payment 
of  some  of  them,  the  age  of  the  accused,  and 
the  confidence  entertained  of  his  reformation, 
this  court  has  concluded  to  so  far  modify  the 
order  appealed  from  as  only  to  suspend  him 
from  practice  during  the  two  years  named 
therein.  The  order  of  the  circuit  court  Is  re- 
versed, and  the  cause  is  remanded,  with  direc- 
tions to  enter  such  modified  order  as  indi- 
cated. No  costs  allowed  to  either  party  in 
this  court,  except  the  appellant  is  to  pay  the 
clerk's  fees. 


Ahyil  Mm.  Co.  V.  SiixRUAir. 
(Supreme  Court  of  Wiaeontin.    April  85, 1889.) 

CORPORATIONB — STOCK — ASBBSSMEKTS. 

Defendant  Bub8oril>ed  to  the  capital  stock  of  a 
proposed  corporation,  "and  agrees  to  pay  therefor 
two  dollars  In  cash  on  each  share  on  or  before 
January  29, 1888,  and  the  balance  on  each  share  at' 
such  times  and  In  such  installments  as  the  same 
shall  be  called  for  by  said  corporation. "  Rev.  St. 
Wis.  1 1778,  provides  for  the  preliminary  organiza- 
tion of  corporations,  and  declares  that  "no  such 
corporation  shall  transact  business  with  any  other 
than  its  members  nntil  at  least  one-half  of  its  cap- 
ital stock  has  been  duly  aubsoribed,  and  at  least 
30  per  cent,  thereof  aotimUy  paid  In. "  HeUL,  that 
no  action  could  be  maintained  by  the  corporation 
against  defendant,  to  recover  an  assessment  sub- 
sequent to  the  preliminary  one  of  two  dollars,  with- 
out alleging  tMt  the  above  statutory  requirement 
had  been  complied  with. 

Appeal  from  superior  court.  Milwaukee 
coimty;  Gkorgk  H.  Notes,  Judge. 

<iuarles,  Spence  A  Dyer,  for  appellant. 
Winkler.  Flanders,  Smith,  Bottum  dt  Vilas, 
for  respondent. 

Orton.  J.  The  complaint  alleges  that  the 
plaintiff  Is  a  corporation,  and  has  been  such 
since  the  10th  day  of  January,  1888,  and  that 
the  defendant  and  other  persons,  h  liose 
names  are  here  omitted,  for  a  valuable  <on- 

siderHtiun,  made,  8uli8cinl>ed.  executed,  and 
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delivered  to  the  plaintiff  the  following  agree- 
ment, to-wit:  "Subscription  for  Stock  in  the 
Anvil  Mining  Company.  Whereas,  the  An- 
vil Mining  Oimpany  is  a  corporation  under 
the  laws  of  Wisconsin,  with  a  capital  stocl: 
to  be  issued  of  40,000  shares,  each  share  hav- 
ing a  par  value  of  S5;  and  whereas,  it  has 
been  determined  by  the  incorporators  tliereof 
to  open  a  subscription  book  for  such  stock: 
now,  therefore,  each  of  the  undersigned  sub- 
scribes for  the  number  of  shares  set  opposite 
his  name  in  said  corporation,  and  agrees  to 
pay  therefor  $2  in  cash  on  each  share,  on  or 
before  January  25, 1888,  and  the  balance,  iS, 
on  each  share  at  such  times  and  in  such  in- 
stallments as  the  same  shall  be  ctilled  for  by 
said  corporation;  and  agrees,  further,  that 
after  95  have  been  paid  in  by  him  on  each  of 
such  shares  of  stock  said  corporation  may 
levy  such  assessment  from  time  to  time  upon 
such  shares  of  stock  as  it  shall  deem  neces- 
sary for  the  promotion  of  its  objects;  and 
that,  in  case  such  assessments  shall  not  be 
paid,  such  stock  msiy  be  sold  by  said  corpo- 
ration for  such  assessments, — it  being  ex- 
pressly understood  and  agreed  tliat  no  one  of 
the  subscribers  hereto  shall  be  personally  lia- 
ble beyond  the  C5  on  each  share.  Name,  J. 
G.  Sherman.  Number  of  shares,  1575."  It 
is  further  averred  in  the  complaint  that  the 
defendant  subscribed  as  above,  and  that  the 
company  has  been  ready  to  issue  the  stuck  to 
the  defendant  on  his  paying  the  said  <2  on 
each  share;  and  it  has  demanded  the  same, 
and  the  delendant  has  only  paid  the  92  on 
1.250  of  said  shares,  and  there  is  due  from 
him  02  each  on  the  balance  of  325  shares, 
amounting  to  8650,  and  interest  from  Janu- 
ary 25,  1888.  This  is  the  first  cause  of  ac- 
tion. As  a  second  cause  of  action,  it  is  al- 
leged, after  the  above  preliminary  averments, 
that  at  a  regular  meeiiiig  of  the  board  of  di- 
rectors of  the  plaititill  compimy,  on  the  22d 
day  of  May,  1688,  a  call  or  assessment  of  01 
per  share  upon  each  share  so  subscribed  was 
duly  made  and  levied,  the  sum  to  be  paid  to 
the  treasurer  of  the  company  within  10  days, 
and  said  defendant  was  duly  notitied  thereof, 
and  payment  thereof  was  demanded  of  him, 
and  that  be  had  neglected  and  refused  to  com- 
ply with  such  demand,  and  thHt  there  is  due 
on  said  call  or  assessment  0325,  with  interest 
from  June  2,  18»8.  Judgment  is  demanded 
for  the  whole  sum  of  9975,  and  interest.  The 
defendant  demurred  to  the  second  cause  of 
action,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  entitle  tlie  plaintiff  to  re- 
cover. Tiie  demurrer  was  overruled,  and 
the  defendant  has  appealeil  to  this  court  from 
said  order. 

As  I  understand  the  argument  of  the 
learned  counsel  of  the  appellant,  it  is  that 
the  plaintiff  ought  to  have  averred,  as  a  con- 
dition precedent  to  its  recovery,  that  all  of 
tlie  40,000  shares  of  its  capital  stock  had  been 
taken  or  subscribed,  or  that  one-half  of  its 
capital  slock  has  been  duly  suliscribrd,  and 
at  least  20  per  cent,  thereof  had  been  actually 
paUi  in,  before  it  made  said  call  or  assess- 


ment. On  the  other  band,  the  learned  coun- 
sel of  the  respondent  contends  that  the  con- 
tract of  subscription  is  absolute  and  uncon- 
ditional, and  that  the  defendant  is  liable  to 
pay  said  one  dollar  per  share  on  each  one  so 
subscribed  on  said  call.  The  first  position  of 
the  learned  counsel  of  the  appellant,  that  in 
such  a  case,  before  the  corporation  can  make 
an  assessment  after  the  first  one  for  prelim- 
inary objects  has  been  made,  the  whole  of  its 
capital  stock  must  have  been  taken  or  sub-, 
scribed,  is  unquestionably  susttiined  by  near- 
ly all  of  the  authorities  in  this  country.  The 
main  reason  seems  to  be  that,  after  Its  pre- 
liminary objects  have  been  accomplished,  the 
corporation  does  not  need  or  requite  any  fur> 
ther  pecuniary  means,  until  it  is  capable  of 
transacting  its  general  business,  and  that  it 
is  not  capable  or  authorized  to  transact  any 
general  business,  and  is  not  sufficiently  or- 
ganized to  do  so,  until  all  of  its  capital  stock 
has  been  subscribed.  This  reason  would 
seem  to  be  embodied  in  the  subscription  in 
this  caai,  in  respect  to  assessments  to  be 
made  on  each  share  of  the  stock  after  it  has 
been  fully  paid.  The  "corporation  may  levy 
such  assessments  from  time  to  time  upon 
such  shares  of  stock  as  it  shall  deem  neces- 
sary for  the  promotion  of  its  objects."  An- 
other reason  seems  to  be  that  a  subscriber  for 
a  certain  number  of  shares  ought  not  to  be 
compelled  to  pay  more  than  his  share  of  the 
debts  of  the  corporation .  incurred  in  some 
business  enterprise,  rated  proportionately  to 
the  whole  number  of  shares.  His  share 
would  be  less  if  the  whole  number  of  the  40,- 
OOOshares  had  been  taken  or  subscribed  than 
if  less  than  that  number  had  been  subscribed. 
Those  who  have  become  the  stockholders 
must  pay  the  whole  debt  to  the  extent  of 
their  stock  at  least,  and  hence  the  number  of 
shareholders  is  vastly  important.  There  is  a 
principle  recognized  in  these  decisions  that, 
outside  of  the  language  of  the  subscription 
itself,  the  provisions  of  the  charter  or  the 
statute  are  to  be  considered  in  construing  and 
giving  effect  to  the  contract  of  subscription. 
From  the  whole,  taken  together,  this  condi- 
tion of  full  subscription,  and  the  limitations 
upon  the  liability  of  stockholders,  are  de- 
rived. It  is  by  no  means  an  end  of  the  ques- 
tion that  the  subscription  in  itself  is  absolute 
and  unconditional,  and  yet  some  cases  cited 
by  the  learned  counsel  of  the  respondent  are 
rested  entirely  upon  the  language  of  the  con- 
tract of  subscription,  and,  because  no  condi- 
tion is  found  therein,  they  hold  that  there  is 
none.  The  distinction  in  all  of  the  cases  is 
that  the  first  call  or  assessment,  which  is 
supposed  to  be  paid  at  onne  or  within  a  very 
short  time,  is  unconditional,  and  must  be 
paid,  in  order  to  meet  the  preliminary  and 
incidental  expenses  of  organizing  the  corpo- 
ration, and  gettmg  it  into  a  condition  to 
transact  its  general  business,  and  carry  out 
its  general  objects.  The  leading  authority 
upon  this  question,  and  which  has  been  fol- 
lowed by  nearly  all  of  the  subsequent  cases 
in  this  country,  is  the  case  of  Corporation  v- 
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Ropes,  6  Pick.  28.  It  is  said  in  ttie  brief  of  the 
defendant's  counsel  in  that  cuse  that,  "if  the 
assessment  had  been  laid  for  the  purpose  of 
defraying  Incidental  preliminary  expenses, 
the  defendant  would  not  have  obliged  the 
corporation  to  resort  to  this  action."  And 
80  here  the  defendant  does  not  contest  the 
payment  of  the  first  assessment  which  was 
made  for  such  preliminary  objects.  In  the 
very  able  opiniou  of  the  eminent  Chief  Jus- 
tice Parkek  in  that  case  it  is  said  that,  "hav- 
ing this  power  in  regard  to  these  preliminary 
arrangements,  and  being  a  corporation,  we 
think  the  power  to  assess  for  the  pur)iose  of 
defraying  the  consequent  expense  necessa- 
rily follows. "  But  on  the  other  hand,  when 
an  assessment  is  made  afterwards,  to  meet 
contracts  and  the  general  expenses  of  the 
undertaking,  the  corporation  must  show  that 
it  is  sufficiently  organized  and  qualified  to 
enter  upon  such  general  business  by  the  sub- 
scription of  its  whole  capital  stock.  This  view 
and  distinction  are  important,  beyond  the 
necessity  to  aver  tlie  performance  of  this  con- 
dition, as  bearing  upon  the  argument  of  the 
respondent's  connsel,  that  the  defendant  had 
waived  this  condition  by  having  paid  a  large 
portion  of  the  first  assessment.  That  assess- 
ment, as  we  have  seen  in  the  above  case,  was 
made  for  objects  of  preliminary  necessity,  and 
rests  on  entirely  difFerent  ground  from  this 
future  assessment,  so  that  the  doctrine  of 
waiver  or  estoppel  cannot  apply  to  such  pay- 
ment. One  of  the  reasons  which  supports 
this  rule  is  stnted  in  the  case  of  Ituilroad  Co. 
V.  Ooald,  2  Qray,  277:  "When  a  miin  sub- 
scribes a  share  to  a  stoi-k  to  consist  of  one 
thousand  shares,  in  order  to  carry  on  some 
designated  enterprise,  he  binds  liltuself  to 
pay  a  thousandth  part  of  the  cost  of  such  en- 
terprise." It  would  appear  unjust  as  well 
as  a  violation  of  the  contract  of  subscription 
to  assess  the  stock  of  one  subscriber  for  the 
expenses  of  the  general  business  of  the  cor- 
poration before  it  is  authorized  to  do  such 
business,  and  capable  of  making  a  fair  and 
equal  assessment  npmn  all  of  its  capital  stock, 
and  neither  condition  is  complied  with  until 
all  of  its  capital  stock  has  been  subscribed. 
It  is  to  be  observed  that  the  contracts  of  sub- 
scription in  all  of  the  cases  are  materially 
alike.  The  cases  which  have  followed  the 
above  ruling  are  too  numerous  to  be  cited 
here.  Among  them  are  Bridge  v.  Story,  6 
Pick.  45;  Bridge  v.  Chapin,  6  Gush.  50; 
Eaton  v.  Bank.  144  Mass.  260, 10  N.  £.  Uep. 
844;  Railroad  Co.  v.  Cady,  11  R.  1. 181;  Uss- 
kell  V.  Woithington,  (Mo.)  7  S.  W.  Rep.  481; 
Banty  v.  Buckles.  68  Ind.  49;  Allman  v. 
Railroad  Co.,  88  III.  521;  Railroad  Co.  y. 
Preston,  85  Iowa,  116;  Steam-Boat  Co.  t. 
Sewall,  78  Me.  167,  8  Atl.  Rep.  181.  This 
doctrine  is  laid  down  in  the  text-books  hs  be- 
ing sustained  by  an  almost  unbroken  line  of 
authorities.  Cook,  Stocks,  §§  104,  176; 
Tliomp.  Liab.  Stockh.  g  120;  Green's  Brice, 
Ultra  Vires,  153.  lieference  may  be  had  to 
the  very  able  brief  of  the  appellant's  counsel 
for  f urtbor  argument  and  authorities. 


On  the  second  branch  of  the  proposition, 
that  when  the  statute  provides  that  the  cor- 
poration may  enter  upon  its  general  business, 
after  a  less  subscription  tl»n  to  its  whole 
stock,  the  condition  has  been  complied  with 
when  that  amount  of  its  capital  stock  has 
been  sutiscribed,  and  the  same  main  reason 
seems  to  prevail.  Jewett  v.  Railway  Co.,  34 
Ohio  St.  601.  If  the  corporation,  by  the 
general  or  special  law  under  which  it  has 
been  formed,  may  enter  upon  its  general 
business  before  the  whole  amount  of  its 
cnpital  stock  has  been  subscribed,  to  that 
extent  this  condition  has  been  changed. 
Thomp.  Liab.  Stockh.  §  120,  and  cases  cited. 
But  to  that  extent  the  statutory  amount  of 
the  capital  stock  must  be  taken  before  such 
future  call  or  assessment  can  be  made.  Kail- 
road  Co.  v.  Thatcher,  11  N.  Y.  102;  Railroad 
Co.  v.  Wellington,  113  Mass.  79;  Railroad  Co. 
V.  Haldeman,  82  Pa.  St.  36;  Railroad  Co.  v. 
Chapman,  88  Conn.  65.  This  seems  to  l>e 
the  theory  and  principle  of  our  own  statute, 
and  section  1773,  Rev.  St.,  provides  for  the 
preliminary  organization  of  the  corporation, 
and  then  limits  its  power  to  enter  upon  its 
general  business  as  follows:  "Ko  such  cor- 
poration shall  transact  business  with  any 
other  than  its  members  until  at  least  one- 
half  of  its  capital  stock  has  l)een  duly  sub- 
scribed, and  at  least  20  per  cent,  thereof  act- 
ually paid  in,  and,  if  any  obligation  shall  ba 
contracted  In  violation  hereof,  the  oorpom- 
tion  offending  shall  have  no  right  of  action 
thereon."  Until  this-  statute  is  complied 
with,  the  corporation  has  no  use  for  or  right 
to  such  an  assessment.  It  is  a  condition 
precedent  to  such  a  call  or  such  an  assess- 
ment, maintaining  the  reason  of  the  general 
current  of  authorities,  in  the  absence  of  such 
a  statute.  The  object  of  the  statute  seems  to 
be  to  prevent  flotitious  and  fraudulent  cor- 
porations from  extorting  money  from  confid- 
ing stockholders,  and  obtaining  credit,  when 
they  have  no  real  Imsls  of  capital  to  do  busi- 
ness upon,  and  no  resources  to  meet  their 
liabilities.  After  they  have  obtained  as 
much  money  as  could  be  protected  from  dis- 
covery or  inquiry  from  their  first  subscribers, 
less  than  half  of  the  whole  number,  they 
may  abandon  their  corporation,  and  the 
fraudulent  scheme  is  ended.  We  think  that 
it  is  within  the  intention  of  this  statute  that 
no  call  or  assessment  upon  the  shares  of  stock 
already  taken  subsequent  to  the  first  one  for 
preliminary  purposes  shall  be  made  until  one 
full  half  of  the  capital  stock  has  been  sub- 
scribed, and  20  per  cent,  thereof  has  been 
actually  paid  in.  It  follows,  therefore,  that 
the  complaint  as  to  the  second  cause  of 
action  ought  to  have  alleged  that  the  plain- 
tiff corporation  had  complied  with  this  stat- 
ute as  a  condition  precedent  to  its  right  of 
recovery.  We  are  unable  to  assent  to  the 
doctrine  of  those  cases  cited  by  the  respond- 
ent's counsel,  of  similar  contracts  of  sub- 
scription, that  such  contracts  are  uncondi- 
tional. The  contract  must  be  construed  in 
view  of  the  provisions  of  its  cluirter  or  of 
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the  gen«rid  statute,  by  which  the  corporation 
is  governed.  Such  provisions  become  a  part 
of  the  contract,  and  are  embodied  in  it.  The 
circuit  court  erred  in  overraling  the  de- 
murrer. Tiie  order  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  sustain  said  demurrer,  and  for 
further  proceedings  according  to  law. 


Mason  v.  Bradlet  et  al. 
(Supreme  Court  of  Wisconstn.    April  26, 1889.) 

7ACT(W8  and  BkOKSIIS — ACOOUKTINO — EvrDBNCB. 

1.  The  plaintiff  advanced  money  to  the  defend- 
ants to  aid  them  in  picking  their  orop  of  cranber- 
ries, and  shipping  it,  and  sold  the  berries  for  them 
on  oommiasion.  SCfM,  in  an  action  by  plalntiS  to 
recover  moneys  which  be  claimed  to  have  ad- 
vanced to  the  defendants  over  and  above  the 
amount  realized  from  the  berries,  that  evidenc&of 
a  proposition  made  by  him  to  a  third  party  to  pur- 
chase her  berries  at  a  certain  sum  had  no  bearing 
on  the  question  as  to  what  he  had  sold  the  defend- 
ants' berries  for,  and  was  inadmissible. 

2.  After  the  berries  were  shipped  ai^  stored  in 
plaintiff's  warehouse,  the  defendants  performed 
services  in  cleaning  them  and  getting  them  ready 
for  market;  and  for  such  services,  and  for  a  num'- 
b«r  uf  boxes  in  which  the  berries  had  been  shipped, 
the  defendants  put  in  a  counter-claim.  But  there 
was  no  agreement  to  pay  for  the  services  rendered 
in  cleaning  the  berries,  and  one  of  the  defendants 
testified  that  they  did  not  ask  the  plaintiff  to  pay 
for  such  aervioes,  and  the  counter-claim  for  boxes 
was  withdrawn.  Held,  that  an  instruction  that 
the  jury  should  find  for  the  plaintiff,  unless  they 
should  find  the  defendants  entitled  to  credit  for 
the  boxes  and  the  said  services,  and  that  defend- 
ants could  not  recover  for  such  services  unless 
they  were  performed  pursuant  to  an  agreement, 
consUtntea  cause  for  reversal;  the  jury  having 
found  that  plaintiff  was  not  entitled  to  recover 
anything. 

App<>a!  from  circuit  court,  Portage  county. 

Action  by  ThoniHs  Mason  against  Loring 
Bradley  and  otiiers.  From  the  judgment 
rendered  plaintiff  appeals. 

Cate,  Jones  a  Sanborn,  for  appellant.  /. 
0.  Raymond,  for  respondents. 

Okton,  J.  The  plaintiff  was  a  commission 
merchant  in  Chicago,  HI.,  and  the  defend- 
ants owned  a  cranberry  marsh  in  Wisconsin. 
In  the  fHll  of  1885  the  defendants  iigreed  to 
ship  to  the  pUintiff  their  crop  of  cranberries 
of  tiiat  seaaon,  to  be  sold  by  him  on  commis- 
sion. The  plaintiff  was  to  advance  to  the 
defendants  money  to  aid  them  in  picking  the 
l)erries,  and  furnish  them  boxes  and  barrels 
to  ship  them  in,  and  to  pny  the  freight  and 
cartage  charges  thereon,  and  to  account  to 
the  dffendants  for  the  net  proceeds  tliereof, 
less  the  cost  of  said  boxes  and  bnrrels,  the 
freight  and  cartage  charges,  and  10  per  cent, 
commission  for  selling  them.  The  plaintiff 
niiule  such  advancements,  and  furnished  the 
boxes  and  barrels,  and  the  defendants  shipped 
to  him  from  time  to  time  about  666  barrels 
of  berries,  in  gross,  and  mostly  undeaned, 
and  llie  plaintiff  |taid  them  in  all  the  sum  of 
9i^9.19,  in  money,  goods,  boxes,  and  bar- 
rels, and  berries  returneil.  The  plaintiff  ac- 
counted to  tlie  defendants  as  for  the  gross 
proci-eds  of  tlie  sale  fur  the  sum  of  •876.44. 


To  be  deducted  therefrom  are  the  freight  and 
cartage  charges  of  $156.09,  and  commissions, 
#87.64.  This  action  is  brought  to  recover 
the  overpayment  of  9321.88.  The  defend- 
ants admit  in  their  answer  the  above  pay- 
ments, and  the  plaintiff  admitteil  in  hi^  tes- 
timony the  gross  quantity  of  cranberries 
sliipped  and  received,  as  stated  in  the  defend- 
ants' answer.  The  defendants  counter- 
claimed  for  work  and  labor  in  cleaning  the 
berries,  and  getting  them  ready  and  suitable 
for  market,  performed  at  the  plaintiff's  wnre- 
boiise  in  Chicago,  S160,  and  for  boxes  left 
with  the  plaintiff  in  his  warehouse,  879.18. 
The  only  contested  issues  were  the  quantity 
of  berries  actually  sold  by  the  plaintiff,  and 
the  price  at  which  they  were  or  ought  to  have 
been  sold,  and  these  counter-claims.  It  ap- 
pears that  some  of  the  berries  were  decayed 
and .  otherwise  unmarketable,  and  that  most 
of  them  were  mixed  with  vines,  leaves,  and 
grass  as  they  were  picked  and  packed,  and 
had  to  be  cleaned  and  aasorteil  at  Chicago, 
and  made  suitable  for  market;  and  that  there 
was  a  dimunitionof  their  original  bulk  when 
shipped,  by  their  settling  down  in  the  boxes 
and  l>arrel8  by  carriage.  It  is  proper  to  aay 
thiit  in  our  opinion  the  plaintiff  sustained  his 
accounting  as  above  by  at  least  a  great  pre- 
ponderance of  testimony,  although  the  judg- 
ment may  be  reversed  for  errors  other  tlian 
upon  tlie  merits  of  the  main  controversy. 
The  plaintiff  sustained  bis  accounting  by  his 
own  testimony,  corroborated  by  hia  books  of 
account,  and  by  the  testimony  of  his  clerks 
and  others  cognizant  of  the  quantity  of  ber- 
ries sold,  and  the  price  at  which  they  were 
sold,  and  the  testimony  was  overwhelming 
that  they  were  sold  on  the  most  advantageous 
terms  possible.  On  the  other  hand,  the  de- 
fendants did  not  know  and  could  not  have 
known  as  well  what  the  net  quantity  of  the 
berries  was  after  they  were  cleaned  and  as- 
sorted and  made  suitable  for  market,  and 
they  had  no  witnesses  who  did  know  or  tes- 
tiSed  on  these  questions  anything  conclusive 
against  the  correctness  of  the  above  account- 
ing. 

It  is  a  little  surprising  that  the  juiy  should 
have  had  any  trouble  with  the  main  case. 
The  first  error  oommitted  was  allowing  the 
witness  Elizabeth  Warner  to  testify  to  the 
proposition  of  the  phiintiff  by  letter  to  her, 
to  purchase  her  berries  that  season  for  $5.50 
per  barrel.  That  testimony  could  have  had 
no  possible  bearing  upon  the  question  of  the 
price  at  which  the  defendants'  berries  were 
sold  by  the  plaintiff,  and  yet  the  jury  might 
have  thought,  from  the  admission  of  it 
against  the  objection  of  the  plaintiff,  that  he 
ought  to  be  charged  at  that  rate  for  the  beiTies 
of  the  def  f  ndant  which  be  sold.  The  defend- 
ant i.ortng  Bradley  had  already  teslifled  as 
a  witness  that  "he  did  not  wish  the  jury  to 
understand  that  the  plaintiff  sold  their  berries 
at  a  lower  figure  than  the  market  price  at  the 
time,  and  that  he  did  not  know  but  what  he 
sold  them  for  ail  the  market  would  warrant, 
and  that  he  found  no  lault  with  the  sales  tha 
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tbe  plaintiff  had  made."  The  second  error 
was  in  the  court's  adding,  after  the  instruc- 
tion to  the  jury,  that  the  defendants'  serv- 
ices in  cleaning  and  repacking  the  berries  at 
Cliicago,  for  the  purpose  of  malting  them 
salable  and  merchantable,  were  performed 
upon  their  own  property,  the  clause,  "unless 
they  were  jierformed  pursuant  to  au  agree- 
ment by  the  plaintiff  to  pay  them  therefor." 
There  was  no  such  agreement  wliatever,  and 
none  was  claimed  to  have  been  made,  and 
such  an  agreement  would  have  been  most 
unreasonable  and  preposterous,  as  well  as 
witliuut  the  least  consideration ;  and  yet  the 
jury  might  have  been  diverted  from  the  real 
issue  lo  look  for  such  an  agreement,  and  per- 
haps to  imply  one  from  the  facts  and  circum- 
stances. There  was  evidence  that  the  plain- 
tiff employed  one  of  the  defendants  to  clean 
and  assort  a  small  quantity  of  certain  otiier 
berries  which  belong  to  himself,  but  that  had 
nothing  to  do  with  this  transaction,  and 
those  services  are  not  counter-claimed  in  this 
action,  and  therefore  the  jury  miglit  have  been 
confused  by  this  instruction.  West  v.  Wells, 
54  Wis.  625.  11  N.  W.  Rep.  677.  The  jury 
were  unable  to  agree  upon  the  main  issue, 
and  came  into  court  for  further  instructions, 
and  to  heartlie  testimony  read  to  them.  The 
court,  having  instructed  them  furtlier  upon 
the  main  issue,  and  having  stated  the  net  pro- 
ceeds of  tlie  berries  sold,  and  the  payments 
made  in  money  and  goods,  and  the  difference 
of  JS328.88  for  which  the  jury  should  render 
a  verdict  for  the  plaintiff,  if  they  should  find 
his  account  of  the  berries  correct  as  to  amounts 
and  prices  received,  added  this  proviso:  "Pro- 
vided, of  course,  that  the  Bradieys  are  not 
entitled  to  any  credit  for  those  matters  they 
set  up  as  counter-claims.  You  remember 
that  they  charge  for  boxes,  and  they  claim 
they  rendered  160  odd  dollars'  worth  of  serv- 
ices, etc.,  all  of  which  sliould  come  out 
of  it  in  any  event."  This  last  instruction 
was  excepted  to  by  the  plaintiff's  counsel. 
Tlie  jury,  liaving  again  retired,  agreed  upon 
and  returned  the  verdict  of  "No  cause  of  ac- 
tion;" or.  in  substance,  for  the  defendants. 
This  instruction  »as  the  most  fatal  error  of 
them  all,  and  most  proliably  prevented  a  ver- 
dict for  tlie  plaintiff.  As  to  the  counter- 
claim of  8160  for  services  in  preparing  their 
own  berries  for  market,  and  of  $79.13  for  the 
boxes  left  by  the  defendants  with  the  plain- 
tiff or  in  his  warehouse  in  Chicago,  ttie  de- 
fendant Loring  Bradley  testi fled  tlint  "hedid 
not  ask  the  plaintiff  to  pay  for  that  labor  of 
60  or  70  days  in  taking  care  of  their  own  ber- 
ries," and  tiiat  "they  did  not  need  the  boxes, 
and  did  not  call  for  them  at  the  time,  that 
they  had  not  been  there  to  claim  them,  and 
that  after  they  got  through  they  merely  left 
them  there. "  At  the  close  of  the  defendants' 
testimony,  the  plaintiff's  counsel  moved  to 
strike  out  the  counter-claim  for  tlie  boxes, 
and  thereupon  the  defendants  withdrew  the 
same.  After  all  this,  tlie  above  instructions 
must  liave  been  an  inadvertence  or  oversight 
ot  the  court.    The  attention  of  the  jury  was 


particularly  called  to  these  two  items  of  the 
counter-diUm  as  being  a  proper  deduction 
from  any  balance  they  might  find  due  to  the 
plaintiff,  and  they  probably  made  such  a  de- 
duction.    If  one  of  the  defendants  had  not 
testified  that  they  did  not  ask  the  plaintiff  to 
pay  for  that  labor,  and  that  they  merely  left 
the  boxes  there,  arvd  had  not  been  there  to 
claim  them,  and  if  the  claim  for  the  boxes 
had  not  been  withdrawn,  both  claims  were 
I  intrinsically  preposterous  and  absurd.     The 
;  defendants  performed  such  labor  for  them- 
selves, and  on  their  own  account,  and  the 
'  plaintiff  never  owned,  or  claimed  to  own,  the 
I  boxes,  or  refused  to  deliver  them  up  to  the 
I  defendants.    The  defendants  owned  them, 
and  used  them  in  their  own   business,  and 
merely  left  them  when  they  got  through. 
The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 


MEnrzRB  «.  GiTT  of  Baoine. 
(Supreme  Court  of  WlsconHn.    April  25, 1S89.) 

MUKICIPAI.  CORPOHAIIONS — STREETS— ETIDBXCE— 

TkiaI/ — Damages— Res  Ad/cdicata. 

1.  In  an  action  against  a  city  for  damages  to 
plaintiff's  property,  caused  by  an  ezcavation  in 
the  street  In  front  thereof,  it  appeared  that  part 
of  the  land  was  well  adapted  to  be  laid  ont  into 
lota,  and  would  be  of  most  use  and  value  in  that 
form,  and  that  a  plat  of  it  had  been  made,  but  not 
reoorded  so  aa  to  make  it  a  legal  addition  to  the 
city.  Meld,  that  it  was  proper  to  allow  witnesses 
to  refer  to  and  examine  the  plat  with  the  object 
of  showing  the  location  and  situation  of  that  part 
of  the  property  injured  by  the  excavation,  and  its 
adaptubllily  for  lots,  and  that  the  admission  of  the 
plat  in  evideDce  was  not  error. 

8.  It  was  within  tbe  disoretion  of  the  court 
to  formally  receive  the  plat  in  evidence  during  the 
argument. 

8.  Where  there  is  no  proof  or  offer  of  proof  of  a 
legally  established  grade,  it  Isproperto  reject  evi- 
dence of  the  correepondenoe  of  theensavattonand 
established  grade,  or  that  a  profile  shows  sudi 
grade,  and  to  reject  the  offeror  such  profile  in  evi- 
dence. 

4.  The  premises  consisted  of  about  an  acre  ot 
improved  suburban  residence  ground,  on  which 
was  a  costly  dwelling,  with  outhouses  and  bams, 
and  which  was  laid  out  with  walks  and  drive- 
ways, and  was  ornamented  with  shrubbery  and 
shade  and  fruit  trees.  The  land  was  aocassible 
from,  and  but  little  elevated  above,  the  street, 
along  which  it  was  well  fenced.  A  part  of  the 
land  was  platted.  By  the  ezcavation  the  street 
was  cut  down  from  a  fenr  feet  at  one  end  to  many 
feet  at  the  other,  and  to  make  the  property  again 
available  it  would  have  to  be  graded  the  whole 
distance,  and  It  would  then  be  accessible  only  by 
an  inclined  way.  Held,  that  a  verdict  for  $1,800 
—the  same  being  within  the  estimates  of  th«  wit- 
nesses— was  not  excessive. 

5.  An  estimate  of  the  number  of  cnbio  yards  ot 
earth  to  be  removed  to  adapt  the  premises  to  the 
street  was  a  proper  element  of,  out  does  not  in- 
clude the  whole,  damages. 

6.  Where  the  merits  of  a  case  are  determined  on 
a  former  appeal  there  can  be  no  question  in  rela- 
tion thereto  on  a  second  appeal,  even  on  a  motion 
for  new  trial;  the  evidence  being  substantially 
the  same. 

Appeal  from  circuit  court,  Bacine  county. 

Action  by  Christian  Meinzer  against  the 
city  of  Racine.  Defendant  appeals.  For 
opinion  on  former  appeals,  see  32  N.  W. 
Rep.  139,  36  N.  W.  Kep.  260, 
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7).  E.  Flett,  for  appellant.  Quarlet,  Bpenee 
i  Dytr,  for  respondent. 

Orton,  J.  This  action  is  brought  to  re- 
cover of  the  defendant  damages  to  the  plain- 
tiff's real  property,  lying  adjacent  to  Twelfth 
street  in  said  city,  occasioned  by  a  deep  ex- 
cavation of,  and  removal  of  the  earth  from, 
saiil  street.  This  work  is  charged  with  hav- 
)n„'  been  illegally  done  by  said  city.  The  an- 
swer makes  tlie  sole  issue  that  the  city  did 
not  so  excavate  the  said  street.  Tliere  is  no 
justification  of  it  by  any  legal  proceedings  to 
grade  said  street.  The  o^er  overruling  a 
demurrer  to  the  complaint  on  the  ground 
that  it  stated  no  cause  of  action  was  affirmed 
by  this  court  on  appeal,  (68  Wis.  241,  32  N. 
W.  Rep.  139,)  and  the  judgment  dismissing 
the  complaint  on  the  ground  that  such  exca- 
vation was  not  done  under  a  legal  contract 
with  the  city  was  reversed  by  this  coui-t  on 
appeal,  and  a  new  trial  orderwJ,  (70  Wis. 
561,  36  N.  W.  Hep.  260.)  In  this  last  case 
the  following  facta,  appearing  on  the  last 
trial,  and  the  law  applicable  thereto,  were 
res  ad  judicata :  (1)  Tiiat  a  resolution  was 
passed  by  the  city  council  for  the  grading  of 
said  street;  (2)  that  proposals  were  made  for 
bids  to  do  the  work  according  to  the  estab- 
lished grade;  (S)  that  one  liepllnger  was  the 
lowest  bidder;  (4)  that  a  resolution  was 
passed  requiring  the  mayor  and  comptroller 
to  enter  into  a  written  contract  with  him  ac- 
cordingly, but  that  this  was  never  done;  (5) 
that  nevertheless  Beplinger  did  the  work  un- 
der tlie  direction  of  the  aldermen  of  the  ward, 
and  in  accordance  with  a  survey  made  by  the 
city  surveyor,  and  on  his  certificate  of  the 
work  done  he  was  duly  paid  by  orders  regu- 
larly issued  by  the  aldermen  of  the  ward  on 
the  city  treasurer,  countersigned  by  the  comp- 
troller, which  were  duly  paid  by  the  city 
treasurer;  (6)  that  many  of  the  antecedent 
steps  required  by  the  charter  to  make  the 
work  legal,  and  the  expense  thereof  charge- 
able to  the  adjacent  property,  were  not  tSk.- 
en;  (7)  that  the  proof  sufliciently  shows  that 
the  city  council  caused  the  work  to  l>e  done 
that  produced  the  injury;  and  (8)  that  the 
ground  of  the  city's  liability  consisted  in  the 
illegality  of  tlie  work  so  done.  The  evidence 
having  been  substantially  the  same  on  the  last 
trial,  there  can  be  no  question  upon  the  mer- 
its of  the  case  on  this  appeal,  even  upon  the 
motion  for  a  new  trial,  the  denial  of  which 
by  the  circuit  c»uit  is  assigned  as  error. 

The  exceptions  taken  during  the  progress 
of  the  trial,  and  the  matter  of  excessive  dam- 
ages, only,  are  to  be  considered.  The  first 
exception  relates  to  the  use  of,  and  reference 
to,  a  certain  plat  made  by  the  plaintiff  of  a 
portion  of  the  property  lying  along  said 
street  into  lots  of  convenient  size  for  resi- 
dences of  persons  of  moderate  means,  by  the 
witnesses  in  giving  their  testimony  as  to  the 
value  of  the  property.  It  appeared  that,  be- 
sides the  immediate  homestead,  a  part  of  the 
tract  was  well  adapted  and  siiitnble  to  l>e 
laid  out  into  lots,  and  that  it  would  be  of  the 


best  use  and  of  the  most  value  in  that  form, 
and  that  a  plat  had  been  made  of  it,  but  it 
had  nut  been  recorded  so  as  to  make  it  a  le- 
gal addition  to  the  city.  The  court,  against 
the  objection  of  the  appellant,  allowfd  the 
witnesses  to  examine  and  refer  to  said  plat 
with  the  sole  view  and  object  of  showing  the 
adaptability  of  that  i>art  of  the  tract  to  be  * 
laid  out  into  lots  and  used  or  sold  as  such, 
and  the  location  and  situation  of  tliat  part  of 
the  properly  injured  by  the  excavation  of 
the  street  in  front  of  it.  This  was  not  error. 
A  void  plat,  as  such,  may  be  used  to  show 
the  locality,  identity,  and  situation  of  the 
premises  in  question.  Yilas  y.  Reynolds,  6 
Wis.  214;  Simmons  v.  Johnson,  14  Wis.  523. 
The  plaintiff  had  the  right  to  make  the  best 
and  most  profitable  use  of  her  property  that 
she  could;  and  if  the  value  of  a  part  of  it 
consisted  in  its  adaptability  to  be  laid  out 
into  lots,  to  be  used  or  sold  as  such,  and  she 
liad  already  laid  the  same  out  into  lots,  and 
made  a  plat  of  it,  in  carrying  out  her  inten- 
tion in  respect  to  it  such  a  plat  might  be  re- 
ferred to  by  the  jury  to  show  such  adaptabil- 
ity, and  its  silnatiun,  in  estimating  its  value. 
In  estimating  the  value  of  real  property,  the 
jury  may  not  only  look  to  the  land  itself,  and 
the  actual  situation  of  it,  but  also  to  the  use 
to  which  it  is,  or  is  intended  to  be,  applied 
by  the  plaintiff.  "The  actual  use  and  inten- 
tion of  the  proprietor,  together  with  the  sur- 
rounding circumstances,  must  be  consid- 
ered." Welch  V.  Railway  Co.,  27  Wis.  108. 
The  nse  to  which  the  property  may  be  ap- 
plied is  an  element  of  value  not  to  be  disre- 
garded. Driver  v.  Railway  Co.,  82  Wis. 
569.  "If  the  present  value  of  the  land  ia 
enhanced  by  reason  of  its  adaptability  to 
some  use  to  which  it  may  be  put  in  the  fut- 
ure,— as  if  the  land  is  so  situated  that  it 
might  be  platted  into  city  lots, — such  en- 
hanced value  is  the  proper  basis  for  the  as- 
sessment of  compensation."  Washliurn  v. 
Itailroad  Co.,  59  Wis.  364,  IS  N.  W.  Rep. 
328.  When  the  plaintiff's  counsel,  in  bis  ar- 
gument to  the  jury,  referred  to  this  plat  by 
way  of  illustration,  the  defendant's  counsel 
objected  on  the  ground  that  it  had  not  been 
introduced  in  evidence.  Thereupon,  on  sug- 
gestion of  the  court,  it  was  formally  offered 
and  received  in  evidence.  The  time  of  so 
offering  it  was  clearly  iu  the  discretion  of 
the  court,  and  its  being  in  evidence  could  not 
haveimproperly  influenced  the  jury.  It  could  . 
have  hiul  no  other  effect  than  to  show  the 
jury  the  adaptability  of  a  part  of  the  tract  to 
be  laid  out  into  lots,  and  to  be  used  or  sold 
us  such,  and  its  heat  use  and  availibility  in 
that  form.  This,  we  have  seen,  was  proper. 
Secondly.  The  assistant  city  engineer  was 
asked  by  the  counsel  of  the  defendant  wheth- 
er he  had  made  measurements  of  the  exca- 
vation on  that  street,  as  compared  with  the 
established  grade  of  1884,  and  whether  a 
certain  proBle  of  that  street  in  front  of  the 
plaintiff's  property  (handed  to  him)  showed 
the  said  grade,  and  the  said  proiile  was  of* 
lered  in  evidence.    The   obiecti^u    of   the 
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plalDtifTs  counsel  to  this  evidence  was  sus- 
tained by  the  conrt.  This  ruling  was  cor- 
rect. There  was  no  proof,  or  offer  of  proof, 
of  nny  legally  established  grade  of  1884. 

Third,  The  only  other  error  complained  of 
is  thiit  the  circuit  court  did  not  grant  a  new 
trial  on  the  ground  of  excessive  damages. 
•  It  is  true  that  there  was  a  very  great  differ- 
ence between  the  estimate  of  the  damage  to 
the  properly  by  the  excavation  made  by  the 
defendant's  witnesses,  and  that  made  by  the 
plaintiff's  witnesses.  But  bow  could  the 
court  determine  which  estimate  was  correct, 
or  the  most  reasonable?  The  damages  al- 
lowed by  the  jury  were  even  less  than  the  es- 
timate made  by  some  of  the  witnesses. 
Could  this  court  say,  in  such  a  case,  that  the 
damages  are  so  excessive  as  to  indicate  that 
the  jury  were  influenced  and  misled  by  pHs- 
sion,  prejudice,  or  ignorance?  Most  certain- 
ly not.  The  verdict  is  sustained  by  an  abun- 
dance of  testimony,  and  there  is  no  apparent 
pveponrlerance  of  the  evidence  against  it. 
The  premises  consisted  of  an  acre  of  im- 
proved grounds  for  suburban  residence. 
There  was  a  large  and  costly  dwelling-house, 
with  suitable  outhouses  and  bams.  The 
grounds  were  laid  out  vrith  walks  and  drive- 
ways, and  were  ornamented  with  shrubbery, 
shade  and  fruit  trees.  They  were  well  fenced 
along  the  street,  and  accessible  from  the 
street,  with  but  little  elevation  above  it.  A 
part  of  the  premises  not  actually  needed  as  a 
part  of  the  homestead  was  laid  out  into  lots 
and  platted.  By  this  unlawful  excavation 
of  the  street  by  the  city  it  was  cut  down  be- 
low the  premises  from  a  few  feet  at  one  end 
to  a  depth  of  many  feet  at  the  other.  To 
make  the  property  again  available,  it  had  to 
be  graded  off  the  whole  distance  to  adapt  it 
to  this  deep  excavation  of  the  street,  and 
even  then  the  street  would  be  only  acoessi- 
Ue  by  an  inclined  plane.  The  utility  and 
convenience  of  the  property  for  residence 
were  greatly  impaired.  The  estimate  of  the 
damages  by  the  number  of  cubic  yards  of 
earth  to  be' removed  to  adapt  the  premises  to 
the  street  is  a  proper  element  of  damage, 
but  quite  too  limited  to  embrace  the  whole 
of  it.  Eighteen  hundred  dollars,  according 
to  the  evidence,  would  seem  to  be  very  rea- 
sonable, and  clearly  within,  if  not  below,  the 
estimate  of  the  witnesses  generally.  The 
judgment  of  the  circuit  court  is  affirmed. 


Two  RiVEBS  Manuf'g  Co.  t.  Beteb  et  al. 
{Supreoie  Court  of  WUconain.    April  25,  18s9.) 

COUKTS — JUKUDICTION — CoSTS. 

1.  A  suit  to  foreclose  a  tax  certificate  cannot  be 
continued  In  order  to  render  a  judgment  for  costs, 
after  a  redemptton  of  the  certificates.  The  cause 
of  action  is  tlieoertiflrat«,  and  the  costs  are  but  an 
incident,  which  necessarily  falls  when  the  cause 
of  action  ceases  to  exist. 

3.  The  error  in  retaining  the  cause  and  render- 
ing judgment  for  costs  after  such  redemption,  is 
Jurisdictional,  and  the  judgment  is  utterly  void, 
though  the  court  had  jurisdiction  when  the  action 
was  begun. 

9.  The  approval  and  consent  of  defendant's  at- 


torney to  the  retention  of  the  case,  and  the  entry 
of  judgment  tor  costs  after  he  had  redeemed  from 
the  tax,  such  approval  and  consent  being  without 
defendant's  knowledge,  and  in  aid  of  a  scheme  to 
defraud  his  client  out  of  the  land,  can  be  of  no 
binding  effect,  or  aid  the  judgment. 

4.  In  a  suit  to  set  aside  clouds  on  title,  a  prayer 
for  recovery  of  possession  may  be  treated  as  a 
prayer  for  full  relief,  and  thus  the  objection  that  a 
cause  of  action  quia  timet  and  one  in  ejectment 
cannot  be  joined  be  avoided. 

Appeal  from  circuit  court,  Outagamie 
county;  Gsoitos  H.  Meyers,  Judge. 

Sllis,  Greene  <t  Merritt,  for  plaintiff. 
Webster  <t  Wheeler,  for  defendants. 

Orton,  J.  The  facts  necessary  to  the  de- 
cision of  this  case  are  briefly  as  follows:  One 
J.  Louis  Wau,  St.,  was  the  original  owner 
of  the  lands  in  controversy.  Tliey  were  sold 
for  taxes,  and  bid  in  by  the  county  of  Oconto, 
and  said  county  held  the  certiflcates.  George 
Beyer,  one  of  the  defendants  in  this  suit,  was 
the  treasurer  of  said  county.  He  employed 
one  J.  M.  Simpson,  a  married  woman,  to  buy 
of  the  county  the  tax  certiBcates  for  him,  he 
furnishing  the  purchase  money,  and  she  did 
so  purchase  the  same,  and  said  Beyer,  aa 
such  treasurer  of  the  county,  duly  assigned 
the  certificates  to  ber,  on  behalf  of  the 
county,  to  l>e  held  by  her  for  his  sole  use  and 
benefit,  and  subject  to  his  orders  Or  direc- 
tions. Beyer  sold  the  certificates  to  W.  H. 
Webster,  Esq.,  an  attorney  at  law,  and  said 
Simiaon,  by  Ills  order,  duly  assigned  them 
to  said  Webster.  Whether  Webster  knew  of 
the  interest  and  secret  trust  of  Beyer  in  them 
•does  not  very  clearly  appear,  beyond  a  strong 
suspicion,  based  upon  very  significant  cir- 
cumstances. Webster  commenced  a  suit  of 
foreclosure  of  said  certiBcates  against  Pfau, 
who  was  a  non-resident,  under  section  1181, 
Rev.  St.,  and  Pfan,  the  defendant,  made  such 
answer  as  is  allowed  by  said  statute  in  such 
cases,  by  his  attorney,  one  H.  H.  Woodman- 
see,  and  the  cause  was  at  issue.  Pending 
the  case,  Pfau  negotiated  with  tlie  plaintiff 
in  this  suit  to  sell  said  lands  to  it,  for  an 
adequate  consideration,  but  said  plaintiff,  on 
examination  of  the  title,  found  these  tax  cer- 
tificates outstanding,  and  refused  to  pur- 
chase said  lands  until  they  were  redeemed. 
The  plaintiff,  at  that  time,  had  no  actual  no- 
tice or  knowledge  of  the  pending  of  said 
foreclosure  suit.  The  said  Pfau  thereupon 
sent  the  money  to  his  said  attorney,  Wood- 
raansee,  to  redeem  said  certificates,  and  pay 
the  costs  of  said  suit.  The  attorney.  Wood 
manaee,  paid  to  the  clerk  of  the  county  the 
money  to  redeem  the  lands  from  said  sales, 
and  obtained  a  certificate  of  the  redemption 
thereof,  and  delivered  it  to  tlie  plaintiff  in 
this  suit,  and  notified  the  said  Webster  of 
such  redemption,  and  Webster  received  and 
accepted  such  redemption  money  to  liis  own 
use,  as  the  holder  of  said  certiBcates,  with- 
out demanding  the  costs  of  said  suit,  or  any 
other  moneys,  from  said  Pfau.  But  it  seems 
that  the  attorney,  Woodmansee,  did  not  pay 
the  costs  of  said  suit.  Thereupon  the  pur- 
chase of  said  lauds  from  said  Pfau  .waa  con- 
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siimmated  by  (he  plaintiff  in  tliia  suit,  and 
Ihe  considemtion  moaejr  paid.  The  sniil 
Pfau  and  the  plaintiff  both  supposed  that 
said  snit  was  ended,  and  the  said  lands  ex- 
empt from  any  lien  or  Incumbrance  on  ac- 
count thereof,  or  of  said  certificates.  The 
said  suit  was  commenced  about  tlie  23d  day 
of  May,  1883,  and  the  certificates  were  so  re- 
deemed in  December  of  that  year.  But  the 
attomeyi  Woodmanaee,  did  not  pay  the  costs 
of  said  suit,  and  have  it  discontinued  of  rec- 
ord, but,  in  fraud  of  said  Ffau  and  the  plain- 
tiff, treated  the  caase  as  still  subsisting,  and 
un  June  6, 1884,  without  the  knowledge  of 
said  Pfau  or  the  plaintiff,  and  without  any 
employment  or  retainer  by  either  of  them 
since  the  suit  was  so  disposed  of  by  the  re> 
ilemptioD  of  said  certificates,  and  the  accept- 
ance and  receipt  of  said  redemption  moneys 
by  the  said  Webster,  and  knowing  that  the 
plaintiff  had  become  the  purchaser  of  said 
lands,  and  was  solely  interested  in  said  snit, 
the  said  H.  il.  Woodmansee,  evidently  with 
the  intent  to  defraud  them  both,  filed  an 
amended  answer  in  said  suit,  as  still  subsist- 
ing, on  tiehalf  of  said  Pfau  alone,  as  the  sole 
defendant,  alleging  therein  that  the  lands 
were  not  subject  tu  the  taxes  levied  and  as- 
sessed, and  denying  that  any  taxes  on  said 
lands  w«re  due  and  owing,  and  any  knowl- 
edge or  information  that  the  plaintiff  Web- 
ster owned  said  oertiflcstes.  This  ameniled 
answer  was  entirely  nnneceesary,  for  the 
original  answer  contained  the  same  matter 
of  defense.  It  was  done  by  Woodmansee 
evidently  with  intent  and  in  order  to  treat 
the  said  suit  as  still  pending  and  subsi.sting, 
notu'itlistHnding  the  redemption  of  said  cer- 
tificates and  the  receipt  by  him  of  the  costs, 
in  order  to  have  the  same  discontinued,  and 
to  defraud  the  said  Pfau,  his  former  client, 
and  the  plaintiff,  and  without  their  knowl- 
edge, and  by  fraudulent  concealment  tlipreof. 
The  next  day,  after  the  araenUed  answer  was 
so  iilM),  there  were  certain. findings  of  fact 
made  l^  the  court:  First,  that  the  plaintiff 
was  the  actual  holder  and  owner  of  said  cer- 
tificates when  tbe  suit  was  commenced;  seo- 
otvl,  that  tlie  lands  bad  not  been  redeemed 
at  that  time;  third,  that  a  certain  amount 
Was  then  due  for  tenn  and  interest  and  for 
the  necessary  costs  of  the  suit;  fourth,  that 
Pfau,  at  the  time,  was  the  owner  of  said 
lands;  Aod,  fifth,  that  since  tlie  action  was 
l>rou}!bt,  the  defendant  Pfau  had  redeemed 
the  certificates.  The  conclusions  of  law  were 
that  ti)e  plaintiff  Webster  was  entitled  to 
judgment  for  the  costs  and  disbursements  of 
the  action,  and  that  the  same  be  decreed  a 
lien  on  said  lands,  and  in  case  they  are  not 
paid,  the  said  lands,  or  so  much  thereof  as 
may  be  necessary,  should  be  sold  therefor, 
and  for  all  further  costs  and  disbursements. 
The  jndgment  uf  the  same  date  is  according 
to  said  coitelusions  of  law,  and  Webster  as- 
signed the  same  to  said  Beyer.  The  attor- 
ney, Woodmansee,  wrote  on  the  Imck  of  the 
findings  that  he  approved  of  the  same,  and 
sij^ed  suvli  af^oval  as  the  attorney  of  said 


defendant  Pfan.  The  costs  not  having  been 
paJd,  all  the  lands  were  sold  together  by  the 
sheriff,  for  $212.12,  to  one  Willard  P.  Cook, 
who  was  employed  by  said  Beyer  to  bid  off 
the  samp,  and  hold  the  title  tliereof  for  him  ' 
and  his  use,  and  subject  to  his  direction,  and 
the  sheriff's  deed  was  duly  made  to  said  Cook 
:ind  said  sale  confirmed  by  the  court.  The 
attorney,  Woodmansee,  approved  of  the  tax- 
ation of  the  costs  and  the  confirmation  of 
tlie  sale,  and  accepted  notice  thereof  for  the 
defendant  Pfau,  and  approved  the  disburse- 
ment of  the  proceeds  of  the  sale.  After- 
wards the  said  defendant  Beyer  sold  said 
lamlB  to  the  husband  of  the  defendant  E.  L. 
Dorr,  who  directed  tbe  said  Cook  to  deed  the 
same  to  her.  She  and  her  husband  were 
then  living  in  the  state  of  Maine.  The  lands 
were  worth  at  least  j(5,000,  and  the  tax  cer- 
tificates were  of  the  face  value  of  $3,000. 
A  lis  pendens  was  filed  with  the  foreclosure 
suit.  Tbe  defendant  £.  L.  Dorr  is  in  posses- 
sion. It  is  proper  to  repeat  that  neither  the 
said  Pfau  nor  the  plaintiff  knew  anything  of 
the  proceedings  after  the  redemption  of  the 
certificates.  There  is  no  direct  proof  that 
Webster  knew  that  Woodmanaee  had  received 
from  Pfau  the  costs,  as  well  as  the  redemp- 
tion money,  or  tliat  there  was  any  collusion 
between  tliem  or  between  Webster  and  Beyer; 
but  the  facts  and  circumstances  tend  strongly 
to  establish  such  an  implication,  and  tbe^ 
Beyer  still  owns  the  land.  Webster  knew 
that  he  purchased  the  certificates  from  Beyer, 
as  the  real  owner,  when  be  had  no  right,  be- 
ing county  treasurer,  to  either  own  or  sell 
them,  and  he  ought  to  have  known  that 
Woodmansee  had  no  right  to  act  as  the  at- 
torney of  Pfau  after  the  suit  was  ended  by 
the  redemption  of  tbe  certificates,  and  that 
he  was  defrauding  both  Pfan  and  the  plain- 
tiff. It  is  unnecessary  to  say  anything  further 
about  the  fraud  of  these  transactions,  for 
there  was  no  clear  and  satisfactory  proof 
that  tbe  defendant  E.  L.  Dorr,  as  the  pur- 
chaser from  Cook,  tiad  any  notice  of  it,  and 
there  was  nothing  to  clearly  show  but  that 
she  was  a  bonaflxle  purchaser  for  a  valuable 
consideration.  The  circuit  court  held  in  its 
findings  that  the  inadequacy  of  the  consid- 
eration of  9212.12  of  the  sheriff's  sale  to 
Cook  "was  sufBcient  to  put  heron  inquiry aa  • 
to  the  whole  subject  of  that  foreclosure  suit," 
(whatever  that  may  mean,)  and  the  conclu- 
sion of  law  is  that  "the  plaintiff  is  entitled 
to  judgment  setting  aside  the  said  judgment 
in  the  case  of  Webster  v.  Pfau,  setting  aside 
the  sheriff's  sale  and  deed  to  Willard  P.  Cook, 
and  tbe  deed  from  Willard  P.  Cook  to  E.  L. 
Dorr,  upon  t^e  plaintiff  paying  to  £.  L. 
Dorr,  or  into  court,  for  her  uaa  and  -  benefit, 
tbe  amount  paid  for  said  land  at  said  sher- 
iff's sale,  to- wit,  the  sum  of  $212.12,  and  the 
cost  of  recording  said  sheriff's  deed,  to-wit, 
$1.60,  with  interest  thei-eon  at  7  per  cent, 
per  annum  from  tbe  date  of  sucli  sheriff's 
sale,  to-wit,  October  21, 1885,  until  the  time 
of  said  payment;"  and  such,  also,  is  the 
judgment.     That  pai-t  of  this  determinatian 
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fequiringr  the  plaintiff  to  paysnch  snm  to  the 
defendant  E.  L.  Dorr  was  excepted  to  by  the 
plaintiff's  counsel,  and  that  part  of  the  above 
finding  of  fact,  that  such  "inadequacy  of  the 
consideration  of  9212.12  of  the  sheriff's  sale 
to  Cook  was  sufficient  to  put  Dorr  on  inquiry 
as  to  the  whole  subject  of  that  foreclosure 
suit,"  was  excepted  to  by  the  defendant's 
counsel. 

1.  We  think  that  both  of  these  exceptions 
were  well  taken.  If  the  plaintiff  is  entitled 
to  any  relief  as  against  the  defendant  £.  L. 
Dorr,  he  is  entitled  to  it  unconditionally,  and 
mere  inadequacy,  price,  or  consideration  of  a 
previous  sale,  cannot  affect  the  titleof  a  sub- 
sequent bona  flde  purchaser  in  good  faith, 
and  is  no  evidence  of  any  other  fraud;  and  if 
the  j  udgment  was  only  irreg ular  or  erroneous, 
and  not  void,,  it  was  quite  iuimateriHl  that 
she  was  put  on  inquiry,  or  had  notice  of  the 
foreclosure  suit,  for  collaterally  the  judg- 
ment was  valid.  The  plaintiff's  counsel  ex- 
cepted "to  the  failure  of  the  court  to  find  as 
a  conclusion  of  law  that  the  judgment  in  said 
action  of  Webster  v.  Pfau,  in  so  far  as  it  de- 
creed any  lien  on  said  lands,  was  void  for 
want  of  jurisdiction."  This  single  exception 
is  the  only  one  that  is  material,  or  that  we 
shall  consider,  and  the  findings  of  fact  or  con- 
clusions of  law  of  the  court  below  need  not 
be  further  considered.  The  evidence  upon 
which  this  exception  depends  is  indisputable, 
and  we  think  the  circuit  court  should  have 
found  that  judgment  absolutely  void  for  want 
of  jurisdiction  in  the  cou  rt  to  render  it.  The 
question  will  be  divided — First.  Could  the 
court  have  legally  retained  the  cause  after 
the  redemption  of  the  lands  from  the  tax- 
sales  and  certificates  by  the  defendant  Pfau, 
and  the  receipt  and  acceptance  of  the  re- 
demption money  by  the  plaintiff  Webster,  to 
render  a  judgment  against  the  defendant  for 
costs,  and  make  such  judgment  a  specific 
lien  on  the  lands?  Second.  It  not,  was  such 
illegality  or  error  jurisdictional,  so  as  to  make 
the  judgment  and  sale  under  it  void?  The 
tax  certificates  were  the  cause  of  action,  and 
the  sole  cause  of  action,  of  that  suit  of  fore- 
closure. They  are  to  be  foreclosed  in  the 
same  manner  as  mortgages,  (section  1181, 
Rev.  St.,)  and  are  the  cause  of  action,  the 
•  same  as  mortgages  in  saibs  of  foreclosure. 
The  redemption  of  the  lands  from  the  certifi- 
cates, pending  the  suit  of  foreclosure,  must 
have  the  same  effect  upon  the  suit  as  the  pay- 
ment of  the  mortgages,  or  the  redemption  of 
the  lands  from  the  mortgages,  pending  suits 
for  their  foreclosure.  In  both  cases,  resjiect- 
ively,  the  tax  certificates  and  the  mortgages 
are  the  subject-matter  of  the  suits.  The  sole 
object  of  the  suits  is  to  foreclose  them,  and 
the  sole  result  is  the  judgment  of  foreclosure. 
The  suit  is  brought  upon  them,  and  on  ac- 
count of  them  alone.  They  are  the  principHl 
of  the  suit,  and  the  lis  pe^ulens  as  notice  is 
of  them  alone,  and  of  the  lands  upon  which 
they  are  liens,  and  the  title  of  which  is  in- 
volved in  and  will  be  affected  by  the  action, 
and  the  judgment  therein.    In  all  possible 


respects  they  are  the  same  as  any  other  causes 
of  action,  such  as  a  promissory  no'.e,  or  a  bond 
for  the  pityment  of  money,  a  trespass  or  dam- 
age feasant,  or  any  other,  which  may  be  sat- 
isfied or  discharged  by  the  payment  of  mon- 
ey, and  for  which  a  judgment  may  be  ren- 
dered. There  could  be  no  action  without 
such  a  cause,  or  some  cause  of  action.  When 
suL-li  a  cause  no  longer  .exists,  there  is  no 
longer  any  cause  of  action,  and  the  action  is 
at  an  end.  An  action  could  not  continue  as 
an  action  when  the  cause  has  been  removed, 
any  more  than  an  action  could  be  commenced 
without  a  cause  of  action.  The  costs  are 
merely  incidental  to  an  action,  based  on  a 
sufficient  cause  of  action,  and  are  not  part  of 
it,  hut  the  creature  of  the  statute,  which  can 
only  follow  a  judgment  or  final  determina- 
tion of  an  aition,  in  which  the  cause  of  ac- 
tion is  merged.  An  action  cannot  be  brought 
merely  for  the  costs  thereof,  nor  can  an  ac- 
tion be  maintained,  after  the  cause  of  action 
hiis  been  removed,  merely  for  the  costs  there- 
of, for  then  they  would  be  no  longer  incident- 
al, but  the  principal  of  the  suit.  Can  an  ac- 
tion be  commenced  to  foreclose  a  mortgage  or 
tax  certificates  on  a  note  or  bond  or  for  tres- 
pass, after  the  mortgage  or  tax  certificates  had 
been  redeemed,  or  the  note  or  bond  had  been 
paid,  or  the  trespass  satisfied,  and  the  money 
had  been  accepted  by  the  plaintiff?  Xo  more 
can  such  actions  subsist  and  continue  to  judg- 
ment after  such  redemption,  payment,  or  sat- 
isfaction had  been  acknowledged  by  the  ac- 
ceptance of  the  money.  The  action  ia  ended 
when  the  cause  of  action  is  taken  out  of  it. 
The  reason  of  the  rule  is  apparent.  It  is  in- 
herent. The  following  cases  illustrate,  as 
well  as  establish,  this  rule:  In  Dunton  v. 
Reed,  17  Me.  178,  cattle  had  been  impound- 
ed, and  the  plaintiff  filed  a  libel  for  their  for- 
feiture, and  no  damage  had  been  claimed, 
and  the  court  held  that  the  damages  were  the 
sole  cause  of  action,  and  the  action  could  not 
be  maintained  merely  for  the  costs  and  ex- 
penses of  impounding.  Chief  Justice  Wes- 
ton said:  "The  expenses  are  incident  to  the 
remedy  which  is  based  upon  the  damages 
sustained.  Here  no  damage  is  claimed.  The 
very  ground  which  justifies  and  upholds  the 
remedy  is  waived  and  abandoned."  In  Os- 
good T.  Green,  33  N.  H.  318,  trespassing  an- 
imals had  been  impounded,  and  the  oflBcers 
whose  duty  it  was  to  examine  the  premises 
and  assess  the  damages  found  that  no  dam- 
age had  been  sustained,  and  yet  tlie  action 
was  brought  to  recover  the  expenses  of  im- 
pounding and  costs  of  the  inquiry.  The 
court  held  that  the  damages  were  the  ground 
of  the  action,  and  as  there  were  no  damages, 
the  action  could  not  be  brought  or  main- 
tained merely  for  the  expenses  and  the  costs. 
In  Ayer  v.  Ashmeiid,  81  Conn.  447,  there 
were  several  joint  trespassers  and  separate 
suits  against  eiich.  One  suit  was  settled, 
and  the  money  received  by  the  plaintiff,  and 
the  defendant  discharged.  It  was  held  to  op- 
erate as  a  discharge  of  the  entire  cause  of  ac- 
tion against  all  of  the  trespassers,  and  that 
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after  Ihat  tliere  could  be  no  recovery  in  the 
other  suits  either  for  nominal  damagres  or  for 
costs.  The  court  uses  the  following  lan- 
gua$;e:  "If  the  damages  had  been  satisfied 
or  discharged  befoi°e  the  suit  was  brought,  no 
one  would  doubt  that  such  satisfaction  or  dis- 
eharge  would  be  a  good  bar  to  the  action.  Is 
it  any  the  less  a  bar  because  the  satisfaction 
was  after  suit  brought?"  In  Buell  v.  Flower, 
39  Conn.  4€2,  the  action  was  upon  a  promis- 
sory note,  and  the  defendant  paid  and  the 
plaintiff  accepted  and  received  what  was  due 
apon  it,  after  the  suit  was  brought,  but  no 
coats  were  paid  or  demanded.  The  action  was 
retained  by  the  plaintiff,  and  he  claimed  that 
he  was  entitled  to  a  judgment  for  nominal 
damages,  and  for  costs,  and  tlie  question  was 
reserved  for  the  supreme  court.  It  was  held 
tliat  the  suit  was  at  an  end  by  the  plainlifl's 
acceptance  of  the  money  due  on  the  note. 
The  court  said :  "  The  vol  untary  acceptance  of 
money  in  full  payment  of  the  debt  operates  as 
a  discharge  of  the  debt,  and  consequently  as  a 
discharge  of  the  costs  incident  to  the  debt;" 
citing  Ayer  v.  Ashmead,  supra,  and  CanQeld 
V.  Schot)l-Di8t.,  19  Conn.  629.  In  Bendit 
V.  Anuesley,  42  Barb.  192,  an  action  bad 
been  brought  upon  a  promissory  note,  and 
the  defendant  sent  to  the  plaintiff  his  check 
fur  the  debt,  interest,  and  protest,  and  the 
plaintiff  received  and  accepted  the  same  in 
full  payment  thereof.  Afterwards  the  plain- 
tiff claimed  that  the  costs,  also,  should  have 
been  paid,  and  demanded  the  same.  It  was 
held  that  the  suit  could  not  be  continued 
merely  for  judgment  for  the  costs,  and  that 
the  debt,  which  was  the  principal,  Iiaving 
t>een  paid,  and  the  payment  accepted  by  the 
plaintiff,  was  thus  extinguished,  the  costs 
which  were  an  incident  of  such  principal 
were  extinguished  also.  Judge  Barnard 
said  in  his  opinion:  "Costs  of  a  suit  are  but 
an  incident  to  the  debt,  to  recover  which  the 
action  is  brought.  The  extinction  of  the 
principal* carries  with  it  the  incident  If  the 
plaintiffs  meant  to  insist  on  the  payment  of 
the  accrued  costs,  they  should  have  refused 
to  receive  the  payment  of  the  debt  unless  the 
costs  were  also  paid."  In  .Johnston  v.  Bran- 
nan,  5  Johns.  267,  the  action  was  also  on  a 
promissory  note,  which  was  paid,  and  the 
payment  accepted  aft«-r  suit  brought.  It  was 
helil  that  the  court  bad  no  power  to  render 
Judgment  for  costs.  The  costs  do  not  accrue 
until  judgment  in  the  main  action.  Until 
then  they  may  be  abolished  or  changed  by 
statute.  If  there  is  no  Judgment  on  the 
cause  of  action,  there  can  be  no  costs.  Hunt 
T.  Middlebrook,  14  How.  Pr.  300;  Torry  v. 
Uadiey.  Id.  857;  Supervisors  v.  Briggs,  3 
Deoio.  173.  But  this  identical  question  has 
been  decided  by  this  court,  and  some  of  the 
above  cases  cit«dand  approved.  In  Machine 
Co.  V.  Smith,  86  Wis.  295.  the  action  was  on 
a  promissory  note,  and  the  defendant,  after 
it  was  commenced,  paid  the  note,  principal 
and  interest,  and  the  plaintiff's  attorney  ac- 
cepted the  money,  but  claimed  917  costs, 
w^liicb  the  defendant  refused  to  pay,  and 


there  was  an  agreement  in  the  note  to 
pay  the  plaintiff  5  per  cent,  for  attorney's 
fees  if  suit  be  brought  on  the  note.  The 
plaintiff  refused  to  surrender  the  note,  and 
retained  the  action,  and  obtained  a  judgment 
for  the  costs.  It  will  he  seen  that  this  is  a 
very  strong  case  against  the  rule,  and  yet 
this  court  held  that  "  whether  the  suit  was 
commenced  or  not,  the  acceptance  by  the 
plaintiffs  of  full  payment  of  the  amount  due 
on  the  note  extinguished  their  right  to  pros- 
ecute it."  Chief  Justice  Ryan  said  in  the 
opinion:  "It  may  be  that  the  plaintiffs 
might  have  refused  the  payment,  and  prose- 
cuted the  suit  to  judgment  for  damages  and  . 
costs.  But  they  could  not  receive  the  dam- 
ages and  reserve  the  right  to  prosecute  the 
suit  for  costs.  *  *  *  In  such  cases  the 
right  to  recover  costs  is  a  mere  incident  of 
the  right  to  recover  damages. "  In  Mason  v. 
Beach.  55  Wis.  607,  IS  N.  W  Kep.  884.  dur- 
ing the  pendency  of  the  suit  to  foreclose  the 
mortgage,  the  plaintiff  executed  a  quitclaim 
deed  of  the  premises  to  the  defendant,  the 
mortgagor,  and  it  was  held  that  the  dis- 
charge of  the  mortgage  was  a  complete  bar 
to  the  action.  These  two  cases  settle  the  ques- 
tion for  thi^  state  that  the  plaintiff  had  no 
right  to  obtain  judfjment  in  this  case  for 
costs,  after  the  redemption  of  the  certiticates, 
and  bis  acceptance  of  the  redemption  money. 
2.  Was  this  error  or  illegality  jurisdiction- 
al,  and  was  the  judgment  void?  The  con- 
tention of  the  learned  counsel  of  the  respond- 
ent is  that,  the  court  having  had  jurisdiction 
of  the  cause  when  it  was  commenced,  any- 
thing irregularly,  illegally,  or  improperly 
done  by  the  court  afterwards  in  that  suit  is 
merely  erroneous,  and  not  jurisdictional  or 
void.  But  this  contention  is  not  supported 
by  reason  or  authority.  There  is  every  pos- 
sible reason  for  so  holding.  "Jurisdiction  is 
the  power  to  hear  and  determine  a  cause." 
In  this  case,  the  cause  was  disposed  of  and 
determined  by  the  removal  of  the  cause  of 
action  therefrom.  The  jurisdiction  of  the' 
court  in  that  action  was  terminated.  Has 
the  court  jurisdiction  to  hear  and  determine 
and  render  judgment  in  a  pretended  action, 
when  no  cause  of  action  is  shown  or  claimed  ? 
No  more  has  the  court  the  jurisdiction  to  con- 
tinue the  action,  and  render  judgment  there- 
in, after  the  cause  of  action  has  been  with- 
drawn from  it  or  is  out  of  it  in  any  way.  It 
has  no  jurisdiction  except  to  dismiss  it  or  ex- 
punge it  from  the  records.  Jurisdiction 
must  be  of  the  subject-matter  of  the  action, 
as  well  as  of  the  parties.  If  there  never  was 
or  there  is  no  longer  any  subject-matter  of 
the  action,  then  there  is  no  jurisdiction. 
This  proceeding  itself  is  statutory,  and  the 
costs  are  not  only  generally  the  creature  of 
the  statute,  but  in  this  case  can  only  follow 
a  j  udgment  of  foreclosure.  The  statute  does 
not  give  the  court  power  to  render  a  judg- 
ment for  costs  except  with  or  incident  to  the 
judgment  of  foreclosure.  The  statute,  there- 
fore, does  not  confer  any  jurisdiction  to  ren- 
der such  a  judgment.  Authorities  are  nu- 
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merous  that  a  court  can  lose  jurisdiction 
after  it  has  acquired  it  as  readily  as  it  can  as- 
sume it  where  there  is  none  in  the  first  place. 
If  a  justice  fails  to  enter  in  his  doclcet  an  ad- 
journment of  a  cause,  tlie  courts  say  that  he 
has  lost  jurisdiction  to  further  try  the  cause. 
But  this  question,  like  the  other  one,  has 
been  repeatedly  decided  by  this  court.  In 
Hurlbut  V.  Wilcox,  19  Wis.  419,  on  oer- 
tiorari  to  the  justice,  his  judgment  for  costs 
against  the  defendant  for  $26.54  was  set 
aside  on  the  ground  tliat  the  statute  only  al- 
lowed him  to  recover  in  sucli  a  case,  $15,  and 
that  the  court  had  no  jurisdiction  to  render 
the  same,  and  that  the  judgment  for  costs 
was  void.  Chief  Justice  Dixon  said  in  the 
opinion,  that  "in  this  he  clearly  exceeded  his 
jurisdiction,  and  the  judgment  as  to  costs 
must  t>e  quashed."  In  Faust  v.  State,  45 
Wis.  273,  «n  information  charging  the  de- 
fendant with  unlawfully  keeping  and  main- 
taining a  saloon,  etc.,  the  circuit  court  ren- 
dereii  judgment  that  the  defendant  pay  the 
costs  of  the  prosecution,  amounting  to 
$17ii.20,  and  stimd  committed  until  paid, 
and  thisconrt  held  that  the  cir<;nit  court  had 
DO  power  to  render  such  a  j  udgment  for  costs, 
on  the  ground  that  the  statute  did  not  so 
provide;  and  Mr.  Justice  Tatlou  cites  the 
language  in  Taylor  y.  State,  35  Wis.  298, 
"that  unless  the  law  expressly  provided  that 
the  costs  of  the  prosecution  could  be  adjudged 
to  be  paid  by  the  defendant  upon  his  convic- 
tion of  an  ofFense.  there  was  no  power  In  tlie 
court  to  impose  the  payment  of  such  costs 

Tn  the  defendant."  In  Noyes  v.  State, 
Wis.  250,  1  N.  W.  Rep.  1,  judgment  for 
costs  was  rendered  against  tlie  state,  and 
Chief  Justice  Etan  said  in  the  opinion:  "It 
,is  very  certain  tliat  no  statute  of  this  state 
gives  anyanthority  to  this  court  to  render 
judgment  for  costs  against  the  state  in  a 
criminal  prosecution,  and  that  this  court  has 
no  jurisdiction  to  render  such  a  judgment, 
even  were  it  so  ordered  by  the  mandate  of  the 
supreme  court  of  the  United  States."  It 
might  be  said  here,  neither  has  the  statute 
given  any  authority  to  the  court  to  render  a 
judgment  for  costs  against  the  defendant  in 
this  case  except  as  following  a  judgment  of 
foreclosure  of  the  tax  certitlcates,  or  after 
they  have  been  redeemed  and  the  plaintiff 
has  accepted  the  redemption  money,  as  we 
have  seen.  The  statute  requires  that  the 
justice  shall  enter  in  his  docket  every  ad- 
journment of  a  cause,  etc.  Section  8574, 
Itev.  St.,  subd.  5.  In  Brahmstead  v.  Ward, 
44  Wis.  591,  the  justice  failed  to  make  such 
entry,  and  it  was  held  that  he  thereby  lost 
jurisdiction  to  render  any  judgment  in  the 
case.  Mr.  Justice  Taylor  said  in  the  opin- 
ion that  "unless  such  entry  be  made  the  jus- 
tice loses  jurisdiction,"  and  refers  to  Grace 
▼.  Mitchell,  31  Wis.  533;  Roberts  v.  Warren, 
3  Wis.  736;  and  Brown  v.  Kellogg,  17  Wis. 
475.  Many  other  cases  in  this  court  of  the 
same  kind  might  be  cited.  How  is  this? 
May  not  a  court  have  jurisdiction  of  a  cause 
in  the  first  place,  and  lose  it  by  some  sul>se- 


quent  event?  This  is  the  real  question  in 
this  case.  In  Ee  Fierce,  44  Wis.  411,  it 
was  held  that  although  the  court  had  juris- 
diction of  the  case  for  the  contempt,  the  or- 
der of  commitment  was  in  excess  of  its  juris- 
diction, and  that  the  remedy  by  habea*  corpus 
was  applicable.  In  Re  Crow,  60  Wis.  349, 19 
N.  W.  Uep.  713,  it  was  held,  on  habeas  corpuii, 
that  tlie  prisoner  had  suffered  his  full  term 
of  imprisonment,  and  that  therefore  the  ju- 
risdiclion  of  the  court  was  lost  to  imprison 
him  f  urtlier,  and  that  the  order  of  arrest  was 
void.  Many  other  cases  in  this  court  might 
be  cited  to  the  same  effect,  and  the  doctrine 
is  firmly  established  that,  although  the  court 
mHy  have  had  jurisdiction  of  the  cause.  It 
might  lose  it  and  do  acts  in  the  same,  with- 
out the  authority  of  law,  that  would  be  void 
for  want  of  jurisdiction.  But  I  have  ex- 
tended this  inquiry  far  enough,  and  perhaps 
too  far.  The  question  is  an  important  one, 
and  especially  important  to  the  parties. 
Reference  may  be  had  to  the  able  brief  of  the 
respondent's  counsel  for  other  arguments 
and  authorities.  It  follows,  therefore,  that 
the  judgment  for  costs  in  the  case  of  Web- 
ster V.  Pfau,  and  the  sale  of  the  lands  under 
it,  are  void.  This  invalidates  the  title  of  the 
defendants  Willard  P.  Cook  and  E.  L.  Dorr. 
Manning  V.  Heady,  64  Wis.  630, 25  X.  W.  Rep. 
1.  To  raise  any  question  as  to  wliether  the 
consent  and  approval  of  the  attorney,  Wood- 
mansee,  to  and  of  these  proceedings  is  bind- 
ing upon  Pfau,  the  defendant  in  tliat  case,  ia 
preposterous  and  alMurd.  What  he  did  or 
attempted  to  do  on  behalt  of  bis  former  and 
defrauded  client,  after  the  case  in  which  he 
had  been  retained  was  at  an  end,  by  the  re- 
demption of  the  certificates,  was  only  in  aid 
of  the  scheme  to  defraud  and  swindle  his 
former  client  and  the  plaintiff  out  of  the 
lands.  He  had  no  employment  or  authority 
to  act  further  as  the  attorney  of  Pfau  after 
he  knew  that  the  case  was  ended,  and  that 
Pfau  had  sold  the  lands  to  the  plaihtiff,  and 
liad  no  further  interest  in  them  or  in  the 
snit.  Heaoted  in  the  interest  of  other  clients, 
and  served  them  in  what  he  did  after  that. 
The  question  was  raised  by  demurrer  that 
the  two  causes  of  action  of  quia  timet  and 
ejectment  cannot  be  joined.  The  objection 
is  more  technical  than  substantial.  The 
plaintiff  had  the  right  to  bring  this  suit  to 
set  aside  these  clouds  and  incumbrances  up- 
on its  title,  and  the  prayer  for  the  recovery 
of  the  possession  may  be  treated  as  a  prayer 
for  full  relief  in  one  action.  This  is  accord- 
ing to  a  familiar  rule  that  when  a  court  of 
chancery  obtains  jurisdiction  of  a  cause  it 
will  retain  it  to  administer  full  relief.  Tlie 
assignment  of  the  judgment  to  George  Beyer 
goes  with  the  judgment,  and  was,  of  course, 
nugatory  As  to  tiie  other  defendants,  their 
rights  were  in  the  tax  certificates,  and  they 
had  been  redeemed,  so  that  they  are  disposed 
of  without  the  necessity  of  liolding  that 
Webster  was  guilty  of  a  fraud,  or  that  he 
held  the  certificates  in  the  interest  of  and  in 
trust  for  Beyer,  the  county  treasurer.  This 
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disposes  of  the  whole  ciue,  as  we  undetstand 
it.  The  decision  and  judgment  of  the  circuit 
court,  although  very  informal  and  confused, 
are  in  the  main  correct.  The  only  errors  were 
in  requiring  tlie  plaintiff  to  pay  anything  as 
a  condition  of  relief,  and  rendering  the  judg- 
ment on  insufflcient  and  untenable  groands. 
The  findings  of  fact  were  also  in  the  main 
correct,  l>nt  they  are  so  brolcen  in  upon  by  so 
much  of  opinion  and  argument  tluit  their  co- 
herency and  point  are  mucli  impaired.  The 
judgment  will  have  to  be  reversed  to  get  rid 
of  this  improper  condition  of  payment  by  the 
plaintiff;  but  wedo  not  thinlctiint  the  plaintiff 
ought  to  pay  any  costs.  On  tlie  appeal  of  the 
plaintiff  the  judgment  is  reversed,  and  the 
cause  remanded,  with  direction  to  render 
judgment  setting  aside  the  judgment  in  the 
case  of  W  H.  Webster  against  J.  L.  Pfau. 
Sr.,  and  the  sheriff's  sale  of  tlie  lands  under 
it.  and  the  sheriff's  deed  to  Willard  P.  Cook, 
and  the  deed  from  Willard  P.  Cook  to  i<:.  L. 
Dorr,  the  defendant,  and  tiiat  the  title  to  the 
lands  be  ronflrmed  in  the  plaintiff,  iind  that 
be  have  possession  thereof.  On  the  appeal 
of  the  dsfendants  the  judgment  is  affirmed. 


HXDDI.E8  V.  Ckicago  ft  N.  W.  Rt.  Co. 
(Supreme  Court  of  Wisconsin.    April  25, 1889.) 
KuLBOAxi  Companies— AcciDBXTS  at  Crossisos. 

1.  In  an  action  for  injuries  to  plaintiff,  a  boy,  at  a 
railroad  croBSlne,  It  appearing  that  plaintiff  could 
have  been  seen  oy  the  engineer  at  some  distance, 
that  the  bell  was  rung,  but  the  whistle  was  not 
blown,  an  instruction,  substantially  as  follovrs,  was 
correct:  U  the  injury  could  have  been  prevented 
1^  the  blowing  of  the  whistle,  and  the  engineer  had 
time  to  sound  it  after  he  saw  plaintifl  about  to 
pass  in  front  of  the  engine,  and  he  failed  to  do  so, 
in  conseqnenoe  of  whioh  plaintiff  was  injured 
white  in  the  exercise  of  ordinary  oare,  plalntllT 
could  recover.  But  U,  after  the  engineer  saw  that 
plaintiff  was  about  to  cross,  he  was  putting  forth 
other  exertions  to  save  plaintiff,  and  on  aooount  ot 
them  bad  not  time  to  have  the  whistle  sounded, 
his  failure  to  do  so  would  not  oonstltute  negli- 
gence. 

2.  In  view  of  the  foregoing  charge,  and  another 
that  every  reasonable  effort  to  stop  the  engine 
and  save  the  plaintifl  was  required,  an  explana- 
tion in  answer  to  a  question  ot  a  juror,  that  the 
engineer  was  under  no  obligation  to  whistle  until 
be  saw,  or  by  the  exercise  of  reasonable  care  and 
watchfulness  conld  have  seen,  that  a  person  was 
in  danger,  is  not  objectionable  as  Imposing  the 
obligation  to  whistle  if  he  saw  that  a  person  was 
in  danger. 

S.  The  engineer  having  testified  that  he  did  not 
remember  having  said,  some  time  after  the  acci- 
dent, tliat  he  was  obliged  to  run  faster  than  six 
miles  an  hour  in  order  to  do  the  work,  evidence 
that  be  did  so  state  was  admissible  only  to  im- 
peach his  testimony,  and  for  no  other  purpose. 

4.  Counsel  for  plaintifl,  in  argument  to  the  jury, 
stated  that  "we  all  know  that  they  do  run  faster" 
than  six  miles  an  hour.  On  objeolion  as  being  out- 
side of  the  evidence,  the  court  said :  "There  is  some 
evldenoe  that  this  engineer  said,  '  We  can't  do  our 
work  by  nmning  6  miles  aa  hour,'  "  and  ruled  that 
oonnsal  was  not  out  of  order.  Held  error,  as  the 
testimony  of  the  engineer  was  admissible  only  for 
impeachment. 

5.  Tlie  court  instructed  tliat  there  was  no  stat- 
ute or  ordinance  requiring  a  gate  or  flagman,  but 
if  the  evidence  showed  that  a  flagman  or  gate  was 
necessary  to  the  safety  of  travelers,  and  would 
have  prevented  the  injury,  then  the  failure  to 
maintain  them  "is  a  fact  tending  to  prove  negli- 


gence, and  from  which  you  would  be  authorized  to 
find  negligence. "  Held  error,  as  the  true  qu-es 
tlon  was  whether,  In  view  of  snoh  failure,  the 
train  was  moved  with  prudence  or  negUgenoa. 

6.  Aquestionsubmittedto  the  Jury  as  to  whether 
the  engine  was  "being  run  at  a  greater  rate  of 
speed  than  6  miles  an  hour,  "any  greater  speed  be- 
ing prohibited  by  statute,  is  not  objectionable  in 
form. 

7.  The  sum  of  t80,000  la  excessive  damages  for 
injuries  to  a  young  boy  which  necessitated  the 
amputation  of  both  legs. 

Appeal  from  circuit  court,  Rock  county. 

This  action  is  to  recover  for  injuries  sus- 
talaed  by  the  plaintiff  while  traveling  along 
on  Wall  street,  in  Janesville,  where  the 
same  is  crossed  by  the  defendant's  railway 
tracks,  on  the  afternoon  of  November  18, 
1887,  by  being  negligently  and  careless]/ 
run  over  by  a  locomotive  engine  of  the  de- 
fendant, by  reason  of  which  he  claimed  950,- 
OOOdamagee.  The  negligence  and  earelesa- 
neas  thus  alleged  related  to  the  operating  the 
engine,  its  unhiwful  rate  of  speed,  the  fail- 
ure to  blow  the  whistle  or  ring  the  bell,  the 
alisence  of  guards  or  gates  or  watchman  at 
the  crossing,  or  any  sign-board  with  the  in- 
scription "Look  out  for  the  Cars."  The  an- 
swer was  a  general  denial,  and  an  allegation 
of  contributory  negligence  on  the  part  of  the 
plaintiff.  At  the  close  of  the  trial  the  jury 
returned  a  special  verdict  to  the  effect:  (1) 
That  the  engine,  as  it  approached  the  place 
of  the  accident,  was  being  run  at  a  greater 
rate  of  speed  than  six  miles  an  hour,  (2)  with- 
out the  whistle  being  blown,  (8)  and  that 
such  failure  to  blow  tbe  whistle  directly  oon- 
tributed  to  produce  the  injury,  (4)  notwith- 
standing the  engine  bell  was  rung  before  and 
while  the  engine  was  crossing  Wall  street; 
(5)  that  there  was  no  gate  erected  and  main- 
tained on  Wall  street,  (6)  although  it  was 
necessary  for  the  safety  of  human  life,  and 
to  protect  from  injury  persons  lawfully  pass- 
ing along  that  street,  that  a  gate  should  be 
erected  and  maintained  at  that  crossing,  (7) 
and  the  failure  to  so  erect  and  maintain  the 
same  directly  contributed  to  produce  the  in- 
juries in  question,  (6a)  and  in  such  failure 
the  defendant  was  guilty  of  negligence.  (66) 
and  such  negligence  oontribiited  directly  to 
produce  such  injuries;  (8)  that  there  was  no 
flagman  placed  at  that  crossing  to  warn 
travelers  of  the  approach  of  trains.  (9)  not- 
withstanding it  was  necessary  for  the  safety 
of  persons  lawfully  traveling  that  street  tliat 
a  flagman  should  be  placed  at  that  crossing; 
(9a)  and  the  defendant  was  negligent  in  not 
placing  a  flagman  there;  (96)  and  such  neg- 
ligence directly  contributed  to  produce  the 
injuries  in  question;  (10  and  11)  but  there 
was  no  ordinance  of  the  city  of  Janesville 
requiring  such  gate  or  such  flagman;  (12) 
that  there  was  no  sign-board  put  up  at  said 
crossing  with  the  inscription  thereon,  ''Look 
out  for  the  Cars;"  (13)  but  such  absence  of 
such  sign-board  did  not  directly  contribute 
to  produce  said  injuries;  (14)  that  at  the 
lime  of  such  injury,  the  plaintifl  was  a 
bright,  active,  intelligent  boy,  for  one  of  his 
age,  (15)  and  comprehended  that  the  croas- 
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ing  of  the  railway  track  at  that  place  was  at- 
tended with  danger,  (16)  but  did  not  see  the 
engine  approacliing  tlie  place  of  tlie  accident 
before  attempting  to  cross  the  track,  (17) 
although  sliortly  before  attempting  to  cross 
he  looked  in  the  direction  from  which  the 
engine  approached;  (18)  but  immediately 
prior  to  the  time  he  started  to  bo  cross  his  at- 
tention was  atti-acted  by  a  train  moving 
south  upon  the  Chicago,  Milwaukee  &  St. 
Paul  track,  at  which  he  was  then  lool<ing; 
(19)  that  when  within  25  feet  of  the  defend- 
ant's main  track,  the  plaintiff  could  have 
seen  the  coming  engine  at  a  distiince  of  250 
feet  south  of  him,  (20)  and  the  engineer 
in  charge  of  the  engine  could  have  seen  the 
plaintiff  on  Wall  street,  if  standing  within 
25  feet  of  the  main  track,  when  the  engine 
was  250  feet  south  of  him;  (21)  that  the  en- 
gineer was  about  50  feet  from  the  plaintiff, 
when  he  Hrst  saw  him,  (2.*))  and  then  the 
left  portion  of  the  plaintiff's  body  was 
turned  towards  the  engineer;  (24)  and  the 
engine  at  that  time  was  on  or  near  the  cen- 
ter of  Wall  street;  (22)  and  the  plaintiff 
then  was  from  two  to  three  feet  of  the  de- 
fendant's main  track,  (25)  and  walking  to- 
wards it,  (35)  upon  the  planking  for  teams, 
(30)  witli  his  left  side  turned  towards  the 
engineer;  (26)  and  at  that  time  there  was 
nothing  in  the  action  of  the  plaintiff  which 
indicated  to  the  engineer  that  the  plaintiff 
was  about  to  stop  until  the  engine  passed, 
before  trying  to  cross  himself;  (28)  and 
when  the  engineer  saw  that  the  plaintiff  was 
about  to  cross  the  track  he  did  all  in  his 
power  to  stop  the  engine,  and  save  the  boy 
from  injury;  (27)  and  when  the  engineer 
first  put  forth  any  effort  to  save  the  plaintiff 
from  injury  he  was  just  crossing  the  traqk; 
(33)  that  after  the  engineer  attempted  to  ar- 
rest its  progress  the  engine  moved  about  35 
feet;  (28)  that  when  the  plaintiff  was  struck 
by  the  engine  he  was  from  two  to  three  feet 
south  of  the  south  side  of  the  north  sidewalk 
of  Wall  street;  (31)  that  the  defendant's 
employes  were  guilty  of  negligence  or  want 
of  care  which  directly  contributed  to  produce 
the  injuries  which  the  plaintiff  sustained; 
(31|)  and  such  negligence  or  want  of  care 
consisted — First,  in  not  keeping  a  proper 
lookout  to  see  that  the  track  was  clear;  teo- 
ondly,  in  running  at  a  greater  rate  of  speed 
than  six  miles  an  hour;  thirdly,  in  not  blow- 
ing the  whistle  to  warn  the  plaintiff  of  his 
imminent  danger;  (32)  that  the  plaintiff  did 
not  in  any  respect  foil  to  exercise  ordinary 
care,  which  directly  contributed  to  produce 
the  injuries  which  he  sustained;  (34)  that 
the  plaintiff  had  sastained  030,000  damages 
by  means  of  the  injuries  which  he  has  re- 
ceived; and  the  jury  also  returned  the  follow- 
ing general  verdict,  to-wit:  "We,  the  jury, 
find  for  the  plaintiff,  and  assess  his  damages 
at  the  sum  of  (S30,000)  thirty  thousand  dol- 
lars." Thereupon  the  defendant  moved  to 
set  aside  the  verdict,  and  for  a  new  trial, 
upon  10  specific  grounds,  unnecessary  here 
to  mention,  which  motion  was  overruled; 


and  thereupon  the  trial  court  ordered  judg- 
ment in  favor  of  the  plaintiff  on  the  special 
verdict  for  the  amount  found  by  the  jniy. 
From  the  judgment  entered  thereon  accoi^- 
ingly,  with  costs  taxed  at  9620.99,  the  de- 
fendant brings  this  appeal. 

Winkler,  Flanders,  Smith,  Bottum  dk 
Vilas,  for  appellant.  Fetliers,  Jeffris  cfe  Fi- 
field,  for  respondent. 

Cassodat,  J.,  {after  stating  fhe  facts  as 
above.)  Pleasant  street  in  Janesville  rnn& 
south-WMterly  from  what  is  known  as  the 
"lower  bridge,"  for  three  blocks,  and  then 
turns  and  runs  directly  west  across  the  tracks 
of  the  defendant  and  the  Chicago,  Milwaukee 
&  St.  Paul  Railway,  and  then  continues  in 
the  same  direction  to  the  city  limits.  The 
place  of  such  crossing  is  at  the  junction  of 
Pleasant  and  Madison  streets,  the  latter  of 
which  runs  directly  north  and  south.  The 
defendant's  railway  track  at  that  point  runs 
about  35  degrees  east  of  north,  and  continues 
in  that  direction  until  it  crosses  the  river; 
and  for  that  distance  the  track  of  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  runs  right 
along  on  the  westerly  side  of  it.  The  west- 
em  terminus  of  Milwaukee  street  commences 
at  the  junction  of  Pleasant  and  Madison 
streets,  and  runs  about  20  degrees  north  of 
east,  and  across  what  is  known  as  the  "up- 
per bridge."  Immediately  south  of  that 
street,  and  about  half  way  from  its  western 
terminus  to  the  bridge,  is  the  Central  school- 
building.  Wall  street  in  question  is  the  next 
street  northerly  from  Milwaukee,  and  runs 
parallel  to  it  from  the  river,  or  rather  the  race, 
to  the  place  where  it  crosses  Marion  street, 
then  across  the  railway  track  mentioned,  and 
then  continues  in  the  same  direction,  until 
it  intersects  Pleasant  street,  west  of  the  rail- 
way. Snch  crossing  of  the  railway  tracks 
by  Wall  and  Marion  streets  is  the  first  cross- 
ing southerly  from  the  passenger  depots. 
Tlie  first  crossing  of  the  railway  tracks  north- 
erly from  those  depots  is  by  Academy  street, 
running  at  right  angles  with  Wall  and  Mil- 
wauitee  streets.  At  that  railway  crossing 
the  two  companies  were  required  by  city 
ordinance  to  keep  a  flagman,  to  warn  persons 
about  to  pass.  The  same  is  true  of  the  Pleas- 
ant-Street crossing  mentioned;  but  none  was 
so  required  at  the  Marion  and  Wall  street 
crossing.  At  that  crossing  the  defendant 
had  two  or  three  side  tracks  on  the  easterly 
side  of  its  main  track;  and  the  other  com- 
pany's main  tiack  was  about  eighteen  feet 
westerly  from  the  defendant's  main  track, 
and  westerly  from  that  it  had  two  or  three 
side  tracks.  November  18,  1887,  the  plain- 
tiff resided  with  his  father  on  Pleasant  street, 
about  half  a  mile  west  of  where  that  street 
crosses  the  railway,  and  had  for  a  long  time. 
He  was  on  that  day  7  years,  3  months,  and 
14  days  old,  and  had  been  in  the  habit  of  at- 
tending the  Central  school  mentioned,  since 
the  spring  before.  His  more  direct  route  to 
that  school  was  by  way  of  the  Pleasant-Street 
crossing.    Another  boy,  nine  years  of  age, 
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bj  the  name  of  Callaghan,  lived  near  where 
the  plaintiff  did,  and  was  at  that  time  going 
to  the  same  school,  in  the  same  room,  and  to 
tite  same  teacher.  They  were  at  school  to- 
gether on  the  day  named.  In  the  afternoon 
of  that  day  the  boys,  including  the  plaintiff, 
spobe  pieces.  About  S  o'clock,  or  a  little 
after,  the  plaintiff,  with  the  Callaghan  boy, 
started  from  the  school,  and  went  to  see  his 
grandfather,  who  was  at  work  near  tlie  river, 
and  a  short  distance  north  of  Milwaukee 
street,  to  get  some  money  from  him  for  liav- 
ing  spoken  the  piece.  From  there  the  two 
boys  started  for  home  together,  westerly 
along  Wall  street.  There  is  evidence  tend- 
ing to  prove  that  the  two  were  on  the  south- 
erly side  of  Wall  street  as  tbey  approached 
the  railway  crossing,  and  saw  a  St.  Paul 
freight  train  up  by  the  depot;  that  as  they 
came  to  Marion  street,  or  in  that  vicinity, 
tbey  left  the  sidewalk  on  the  southerly  side 
of  Wall  street,  and  went  north-westerly  to- 
wards the  other  side  of  that  street.  Upon 
reaching  about  the  middle  of  that  street,  and 
seeing  the  freight  train  approaching  from  the 
north  on  the  main  track  of  the  St.  Paul  road, 
the  Callaghan  boy  left  the  plaintiff,  and  ran 
westerly  across  the  several  tracks,  passing 
aboQt  15  feet  ahead  of  the  freight  train.  The 
plaintiff  testified,  in  effect,  that  just  before 
the  Callaghan  boy  started  to  run  across  the 
tracks,  he  told  the  plaintiff  to  hurry  up,  and 
they  would  get  across  before  the  other  train 
came,  but  Uie  Callaghan  boy  disclaims  hav- 
ing made  such  statement  or  any  statement  at 
that  time.  Some  of  the  witnesses  testified  to 
the  effect  that,  as  the  freight  train  was  cross- 
ing the  street,  the  plaintiff  motioned  or 
waived  his  hand  either  to  the  men  on  the 
train  or  the  boys,  and  continued  to  look  in 
that  direction.  According  to  the  plaintiff, 
he  waited  until  the  freight  train  passed  over 
the  t-roesing  south,  and  then  he,  not  seeing 
any  engine  or  anytliing,  started  to  go  across, 
and  was  run  over  by  the  defendant's  engine 
going  north  on  its  main  track,  as  indicated 
in  the  Hndings  of  the  jury.  The  plaintiff's 
right  leg  was  completely  crushed  at  the  knee 
and  the  left  one  at  the  ankle,  and  the  ampu- 
tation of  both  necessarily  followed  soon  after. 
The  calamity  to  the  boy  is  sad  to  contemplate, 
but  in  this  action  at  law  the  rights  of  the 
parties  must  be  determined  by  the  established 
rules  of  law.  The  jury  found,  in  effect,  that 
the  negligence  of  the  defendant's  employes 
directly  contributing  to  the  injury  consisted 
in  not  keeping  a  proper  lookout  to  see  that 
the  track  was  clear,  in  running  at  a  greater 
rate  of  speeil  than  six  miles  an  hour,  and  in 
not  blowing  the  whistle  tu  warn  the  plaintiff 
of  his  imminent  danger.  These  questions 
will  be  considered  in  this  order. 

1.  "It  seems  to  be  pretty  well  settled  that 
a  railroad  company  must  provide  for  a  care- 
ful lookout  in  the  direction  that  the  train  is 
moving  in  places  where  people,  and  espe- 
cially where  children,  are  liable  to  be  upon  the 
track.  If  tbey  do  not,  and  a  person  has  been 
injiiied,  then  tiie  company  may,  in  the  at>- 


sence  of  contributory  negligence,  be  held  lia- 
ble. "  Townley  v.  Railroad  Co.,  53  Wis.  634, 
11  X.  W.  Rep.  55;  Johnson  v.  Railway  Co., 
56  Wis.  279.  14  N.  W.  Rep.  181.  The  jury 
found  that  those  operating  the  locomotive 
could  have  seen  the  plaintiff  anywhere  with- 
in 25  feet  of  the  track  when  250  feet  from 
him.  The  boy  was  quite  young  to  be  in  the 
vicinity  of  such  a  crossing.  This  must  have 
been  manifest  to  any  one  who  saw  him  there. 
Whether  the  keeping  of  such  lookout  was 
consistent  with  the  failure  of  those  operating 
the  engine  in  not  seeing  the  plaintiff  until 
the  locomotive  approached  the  planking  near 
the  center  of  the  street  was  a  question  in- 
volved in  the  case.  As  held  in  the  cases 
cited,  the  question  whether,  under  all  thecir- 
cumstiinces  in  this  case,  the  persons  in  charge 
of  the  engine  kept  such  careful  lookout,  and 
acted  as  diligently  as  they  should,  was  one  of 
fact  for  the  jury.  56  Wis.  288,  14  K.  W. 
Rep.  185.  Certainly  we  CHnnot  say  that  the 
finding  in  that  regard  is  not  supported  by  ev- 
idence. 

2.  We  find  no  substantial  objection  to  the 
form  of  the  question  submitted  to  the  jnry 
as  to  whether  the  engine  was  at  the  time 
"being  rnn  at  a  greater  rate  of  speed  than 
six  miles  an  hour."  The  question  was  un- 
doabtedly  put  with  reference  to  the  statute, 
which  provides  that  "in  all  cities  and  villages 
the  engine  bell  shall  be  rung  before  and  while 
crossing  any  street;  and  no  train  or  locomo- 
tive shall  go  faster,  until  after  having  passed 
all  the  traveled  streets  thereof,  than  at  the 
rate  of  six  miles  per  hour."  Section  1809, 
Rev.  St.  The  jury  found  that  the  engine  at 
the  time  was  being  rnn  at  a  greater  rate  of 
speed  than  six  miles  an  hour.  It  is  claimed 
that  there  is  no  evidence  whatever  to  support 
such  finding;  at  most  that  tliere  is  only  "a 
mere  scintilla  of  evidence"  to  support  it. 
One  witness  thinks  it  was  running  from  four 
to  five  miles  an  hour,  three  from  four  to  six 
miles  an  hour,  and  one  that  it  was  running 
about  twenty  miles  an  hour.  Without  at- 
tempting to  point  out  the  strength  or  weak- 
ness of  any  of  this  testimony,  we  shall  assume 
for  the  purposes  of  this  case  that  the  evidence 
was  snflScient  to  carry  the  question  to  the 
jury,  and  hence  to  support  their  finding  there- 
on. The  jury  having  found  that  the  engine 
bell  was  rung  before  and  while  crossing  the 
street,  that  requirement  of  the  statute  cited 
is  eliminated  from  the  case. 

3.  The  statute  does  not  require  the  whistle 
to  be  blown  in  cities  or  villages.  Section 
1809,  Rev.  St.  An  ordinance  of  the  city,  in 
evidence,  prohibited  the  sounding  of  the 
whistle  within  the  "dty  limits,  except  as  a 
necessary  signal,  or  to  prevent  nccidents." 
This  clearly  contemplated  that  it  might  be 
sounded  whenever  it  should  become  necessary 
as  a  signal  or  to  prevent  accidents.  The 
jury  found,  in  effect,  that  the  engine  ap- 
proaclied  the  place  of  the  accident  without  the 
whistle  lieing  blown,  and  that  such  failure  to 
blow  directly  contributed  to  produce  the  in- 
jury.   In  ciiarging  Uie  jury  tliO/leamed  trlai 
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court,  after  referring  to  the  fact  that  the 
statute  did  not  require  the  blowing  of  the 
wtiistle  at  the  time  and  place  in  question, 
continued:  "Still,  it  being  the  duty  of  the 
engineer  to  use  every  menns  in  his  power  to 
prevent  injury  to  the  plaintiff  at  the  crossinK 
in  question,  if  the  injury  could  have  been 
prevented  by  the  blowing  of  the  whistle,  and 
the  engineer  had  time  to  sound  it  after  he 
saw  the  plaintiff  was  about  to  pass  in  front 
of  the  engine,  and  be  failed  to  do  so,  in  con- 
sequence of  which  the  plaintiff  was  injured 
while  in  the  exercise  of  ordinary  cftre,  then 
your  general  verdict  shonld  be  for  the  plain- 
tiff. But  if  you  should  find  that,  after  the 
engineer  saw  the  plaintiff  was  about  to  at- 
tempt to  cross  the  track,  he  was  putting  forth 
other  exertions  to  save  the  plaintiff  from 
harm,  and  had  not  time,  on  account  of  putting 
forth  8  neb  other  exertions,  to  hare  the  whistle 
sounded,  then  his  failure  to  do  ao  would  not 
constitute  negligence  on  bis  part,  and  wonld 
not  furnish  a  b^is  for  the  recovery  of  dam- 
ages by  tlie  plaintiff.  Tlie  engineer  was  only 
bound  to  put  forth  every  reasonable  effort  in 
his  power  to  s<ive  the  plaintiff  as  soon  as  he 
discovered  that  he  was  about  to  place  him- 
self in  a  position  of  peril,  and  if  the  engineer 
did  put  forth  such  efforts  he  would  not  be 
guUty  of  the  neglect  of  any  duty."  It  ia 
daimed  that  in  tlie  light  of  this  charge  the 
finding  of  the  jary  upon  this  point  "is  not 
only  wholly  unsupported  by  the  evidence,  but 
is  contrary  to  the  finding  of  the  jury  itself 
that,  as  soon  as  he  discovered  that  the  boy 
was  about  to  cross  the  track,  the  engineer 
did  all  that  was  within  his  power  to  pre- 
vent accident. "  Counsel  here  refers  partic- 
ularly to  the  twenty-eighth  finding.  They 
are  aJl  given  above,  and  the  respective  num- 
bers preserved,  but  arranged  more  with  ref- 
erence to  their  relation  to  each  other.  They 
should  be  read  together.  So  read,  they  are 
nnobjectionable,  o^pedaliy  in  connection  with 
the  testimony  of  the  engineer,  to  the  effect 
tliat,  when  the  rear  of  the  freight  train 
passed,  the  cab  of  his  engine  was  about  12 
to  18  feet  south  of  the  road  planking  on  Wall 
street;  that  at  about  the  time  the  front  of 
his  engine  approached  the  planking  near  the 
center  of  the  street  he  observed  the  plain- 
tiff 8  or  10  feet  away  from  the  track,  walk- 
ing "slowish,  with  a  kind  of  cautious  step, 
on  the  sidewalk,  facing  towai-ds  the  St.  Paul 
train,  and  partially"  bis  engine,  as  he  "could 
see  his  face  looking  apparently  at  all  he  saw 
coming;"  that  he  naturally  supposed  he  saw 
his  "engine  and  this  train  and  all,  as  they 
were  moving;"  that  he  kept  his  attention  on 
the  boy,  and  about  the  time  his  engine  bad 
probably  passed  on  this  crossing  6,  8,  or  10 
feet,  the  "train  slipped  by  his  cab,  letting  the 
light  come  through  from  the  west;  at  that 
instant  this  b<7  seemed  to  give  a  look,  and 
took  a  square  cut,  and.  instead  of  following 
the  siduwalk,  be  ran  directly  in  front  of  the 
engine;"  that  the  second  he  saw  the  boy  at- 
tempt to  get  across,  he  reversed  his  engine, 
■od  opened  ber,  and  the  wheels  turned  back 


as  lively  as  the  steam  could  turn  them,  but 
the  engine  continued  to  go  ahead;  that  he 
could  do  nothing  else  to  prevent  the  injury 
"in  that  time."  Although  he  differs  with 
other  testimony  as  to  the  location  of  the 
plaintiff,  and  the  direction  in  which  he  was 
going  and  looking,  yet  it  is  apparent  from 
Uiis  testimony  that  he  supposed  the  plaintiff 
saw  his  engine,  and  bad  no  expectation  that 
he  woukl  attempt  to  cross  the  track  ahead  of 
his  engine,  and  lience  made  no  effort  to  stop 
the  train,  nor  give  any  warning,  except  the 
ringing  of  the  bell,  until  he  discovered  that 
the  pl^ntifl  was  about  to  cross  the  track.  In 
view  of  the  tender  years  of  the  plaintiff,  the 
direction  in  which  he  was  going,  and  his 
nearness  to  the  main  track,  especially  as  tes- 
tified to  by  other  witneeses,  we  are  iaclined 
to  think  the  evidence  safficJent  to  support  the 
findings  of  the  jury  mentioned.  Certainly 
the  sounding  of  the  whistle  would  have  been 
more  startling  to  the  boy  than  the  customary 
ringing  of  the  bell.  We  fail  to  perceive  any 
valid  (Ejection  on  the  part  of  the  defendant 
to  the  portion  of  the  charge  quoted.  At  the 
close  of  the  charge  a  jnror,  not  exactly  un- 
derstanding this  portion  of  tbe  charge,  stated 
to  the  court:  "I  think  your  charge  was  that 
the  engineer  would  not  be  under  any  obliga- 
tion to  whistle  until  he  actaally  saw  the 
danger.  Oourt.  Not  exactly  that.  Not  un- 
til  lie  saw,  or  by  the  exercise  of  reasonable 
care  and  watchfulness  could  have  seen,  that 
a  pei-son  was  in  danger. "  Counsel  insist  that 
this  is  an  incorrect  statement  of  the  law ;  that 
"it  states,  in  substance,  that,  if  the  engineer 
saw,  or  by  tbe  exercise  of  reasonable  care  and 
watohfulness  could  have  seen,  that  a  person 
was  in  danger,  then  be  was  under  obligation 
to  whistle. "  This  reply  of  the  court  should, 
however,  tie  considered  in  connection  with 
the  portion  of  the  charge  quoted,  and  another 
portion  of  the  charge  not  quoted,  covering 
the  engineer's  version  of  the  location  and  ac- 
tion of  the  boy.  So  considered,  and  it  seems 
to  be  to  the  eiTect  that  if  the  engineer,  by  the 
exercise  of  reasonable  care  and  watohfulness, 
could  have  perceived  that,  in  view  of  the  ten- 
der age  of  tbe  boy,  and  his  location  and  mov» 
ments,  as  testified  to  by  the  plaintiff's  witness- 
es, be  was  in  danger  uf  attempting  to  cross  the 
track  ahead  of  tbe  engine,  then  he  was  under 
the  obligation  to  use  every  means  in  his  pow- 
er to  prevent  the  injury,  induding  the  blow- 
ing of  the  whistle,  if  that  would  hare  tended 
to  prevent  it;  or  else  he  should  have  stopped 
tbe  engine,  as  indicated  in  the  general  charge, 
as  follows:  "But  the  moment  he,  (the  engi- 
neer,) saw,  or  could  have  seen  by  the  exercise 
of  reasonable  diligence,  that  tbe  plaintiff  did 
not  see  the  engine,  and  was  unheeding  its 
approach  to  tbe  crossing,  it  then  became  his 
duty  to  put  forth  eyevy  reasonable  effort  in 
his  power  to  stop  his  engine,  and  save  the 
plaintiff  from  harm."  We  iiave  thus  consid- 
ered the  questions  of  keeping  a  careful  look- 
out, tbe  speed  of  the  locomotive,  and  the 
blowing  of  the  whistle,  because  they  are 
closely  related  to  each  other,  and  ^  nertain 

Digitized  by  VjOOQ IC 


Wis.) 


HKDDLES  »,  CHICAGO  &,  N.  W.  BY.  GO. 


241 


to  the  opemting  of  the  sngine,  ami  each  te 
connected  oaore  or  laas  clotelf  with  another 
rating  of  the  court  irhich  baa  given  ua  all 
much  serious  oonaideration. 

4.  On  direct  examination  the  engineer  tes- 
tiSed  that  the  locomotive  waa  running  only 
from  four  to  sIk  miles  an  hour  at  the  time  of 
the  injuiy.  On  croBB-eKiimination  by  the 
plaintiff's  counsel  be  testified,  in  effect,  that 
be  knew  W.  H.  H.  Macloon;  that  he  did  not 
recollect  having  a  conversation  with  him  a 
niglit  or  two  after  this  accident  at  the  corner 
of  Main  and  Milwaiil^ee  streets,  but  reool- 
lected  being  there  one  night;  that  he  did  not 
recollect  stating  to  Itiin  at  that  time  that 
there  was  no  use  tallying  about  six  miles  an 
hour,  that  he  oonld  nut  do  the  work  if  be  latn 
only  six  miles  an  hour,  and  that  he  had  to  run 
faster;  but  that  l>e  would  not  swear  that  he 
did  not  make  that  statement  to  Mr.  Macloon 
when  talking  about  ibe  accident.  Mr.  Mac- 
loon teetified,  in  rebuttal,  that  some  time 
in  the  winter  after  the  accident  he  had  a 
conversation  about  the  accident  with  the  en- 
gineer at  the  place  mentioned,  and  that  he 
then  and  there  stated,  in  substance,  that 
"there  is  no  use  talking  about  six  miles  an 
hour.  "We  can't  do  the  work  if  we  only  run 
at  six  miles  an  hour,  and  we  have  to  run 
faster."  This  evidence  was  Inadmissible, 
except  for  the  purpose  of  discrediting  the  en- 
gineer's testimony  as  to  the  speed  of  the 
train.  Stone  v.  Sleigh  Co.,  70  Wis.  585,  36 
X.  W.  Kep.  248;  Warder  v.  Fisher,  48  Wis. 
'338,  4  3f.  W.  Bep.  470.  Such  declarations 
of  the  engineer  constituted  no  part  of  ret 
gesUe,  but  were  made  long  after  the  accident, 
in  a  casual  conversation  in  no  way  connect- 
ed with  the  engineer's  agency,  and  upon 
well-settled  rules  of  law  were  inadmissible, 
except  for  the  sole  purpose  of  impeachment, 
as  indicated.  Austin  v.  Austin,  45  Wis. 
523;  Randall  v.  Telegraph  Co.,  54  Wis.  140, 
11  N.  W.  Rep.  419;  Stone  v.  Sleigh  Co.,  70 
Wis.  587. 86  K.  W  Rep.  248.  For  any  othfx 
pnrpose  such  declarations  were  mere  hear- 
say. Id.  Manifestly,  it  was  admitted  by 
the  court,  agiiiast  objection,  for  the  specific 
purpose  at  so  discrediting  the  testimony  of 
the  engineer.  Being  admitted  for  that  pur- 
pose only,  it  could  not  be  legitimately  used 
for  any  other  purpose  in  the  case.  Cayon  v. 
Insurance  Co..  68  Wis,  510,  32  N.  W.  Rep. 
540.  After  the  testimony  was  an  in,  counsel 
for  plaintiff,  in  arguing  to  the  jury,  said,  In 
suhstanoe,  "that  the  railroad  men  would 
all  swear  that  they  never  ran  trains  over 
those  crossings  at  a  greater  rate  of  speed  than 
SIX  miles  an  hour,"  but  that,  "we  all  know 
that  they  do  run  faster  than  that,  and  that 
the  company  compels  them  to  do  that."  Up- 
on objection  beiog  made  by  the  defendant's 
connsel,  the  following  colloquy  and  rulings 
w  ere  had :  "  Plaintiff' b  Coumel,  Mr.  Jeffris. 
I  stated  what  I  did  on  the  engineer's  evidence 
in  this  case  Uiat  he  said  to  Mr.  Macloon  that 
the  company  compelled  them  to  do  it.  I  was 
speaking  of  the  engineer's  conversation  with 
iJr.  Macloon,  in  which  he  said,  <  We  liad  to 
v,42N.w,no.3— 16 


do  it,'  and  that  led  substantiaDy  to  the  Infer- 
ence that  the  company  compelled  them  to  do 
it.  Court.  If  I  understand  the  force  of  your 
objection,  you  claim  he  spoke  of  railroad  men 
generally.  DeftndanVs  Counsel.  He  said 
that  all  railroad  men  would  swear  that  they 
never  ran  trains  over  those  crossings  at  a 
greater  rate  of  speed  tiian  six  miles  an  hour, 
and  that  we  all  know  that  they  do  it.  I  ob- 
ject to  those  statements  as  outside  of  the  evi- 
dence, and  improper.  Plaintiff*  Counsel, 
Mr.  Jeffrts.  The  testimony  is  here  in  this 
case  thHt  they  frequently  ran  over  those 
croRsings  at  a  greater  rate  of  speed  than  six 
miles  an  hour.  Court.  There  is  some  evi- 
dence tending  to  show  that  this  engineer 
said,  <  We  can't  do  our  work  by  running  six 
miles  an  hour.'  I  will  rnle  that  Mr.  Jeffris 
is  not  out  of  the  record.  'Defendant $  Coun- 
sel. Then  I  will  take  an  exception.  Court. 
I  will  advise  the  connsel  to  d^uss  only  the 
testimony  before  the  court."  Plaintiffs 
Coumel,  Mr.  Jeffris,  said  further:  "Gentle- 
men of  the  jury,  they  don't  like  to  come  to 
the  scratch.  Mr.  Roberts  has  admitted  here 
that  he  did  it  fi«quently,  but  when  it  oomes 
to  an  issue  of  fact,  where  it  becomes  impor- 
tant in  a  lawsuit  what  it  is,  it  is  three  to  flvcc 
to  the  highest,  six,  miles  an  hour.  The 
railroad  company  doubtless  figures  that  they 
will  save  enough  in  the  coarse  of  five  or  ten 
years,  by  compelling  them  to  run  five  or 
ten  miles  an  hour, — that  they  will  save 
enough  in  time, — to  pay  for  a  few  of  these  hu- 
man limbs  mutilated  and  lives  destroyed  that 
the  lawlifiiits  to $5,000.  D^eruianVH  Couu- 
sel.  I  note  an  exception  to  that  harangue. 
I  don't  care  very  much  about  the  effect  of 
that;  but  I  think  this  is  becoming  a  disgrace 
to  the  coart-ruom,  to  indalge  in  that  kind  of 
argument,— of  a  railroad  speculating  in  hu- 
man lives  and  limbs.  I  think  it  is  unbrcom- 
ing,  and  unprofessional,  and  improper. 
Court.  The  objection  is  taken  down  on  the 
part  of  the  defense.  DfjfetidanVs  Counasl. 
There  must  be  something  more  than  that,~a 
ruling.  Court.  I  rule  that  Mr.  Jeffris  is 
not  out  of  order. "  To  which  ruling  of  tlie 
court  the  defendant's  counsel  then  and  there 
doly  excepted.  These  rulings  of  the  court 
cannot  be  sustained,  except  on  the  theory 
that  sucli  declarations  of  the  engineer  so  tes- 
tified to  by  Macloon  were  admissible  and  ad- 
mitted as  original  evidence  in  the  case.  Even 
if  they  were  inadmissible  as  such  original 
evidence,  still  we  should  be  inclined  to  hold 
that  such  remarks  of  counsel  went  beyond 
the  range  of  the  declarations.  Butsuch  dec- 
larations were  not  admissible,  nor  admitted, 
as  such  original  evidence,  for  which  pur- 
pose they  would  have  been  and  were  mere 
hearsay,  and  hence  were  not  properly  the 
basis  of  the  argument  indulged  in  by  coun- 
sel. Tbey  could  only  be  properly  useid  in  ar- 
gument respecting  the  credibility  of  the  engi- 
neer's testimony  in  regard  to  the  speed  of  the 
lo<:omotive.  The  ruling  of  the  court,  how- 
ever, gave  them  the  effect  of  admissions  of 
a  party;  whereas,  the  engineer,  at  the  time 
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and  place  of  making  the  same,  was  not  act- 
ing in  tlie  line  of  Lis  agency,  and  had  no  au- 
thoritj  to  malce  such  admissions,  nor  to  bind 
the  defendant  by  any  admission.  Yet  the 
ruling  of  the  court  left  the  jury  at  liberty  to 
infer  sucb  excessive  speed  from  such  declara- 
tions merely.  Such  improper  use  of  such 
declarations  was  upon  a  point  material  in  the 
case, — the  speed  of  the  train ;  a  point  upon 
which  the  plaintiff's  evidence,  as  it  appears 
in  this  record,  is  certainly  not  very  strong. 
It  was,  moreover,  well  calculated  to  unduly 
influence  the  jury  on  the  subject  of  damages. 
Besides,  as  indicated,  the  question  of  the 
speed  of  the  train  is  intimately  connected 
with  the  vigilance  of  those  in  charge  of  the 
locomotive  in  keeping  a  lookout,  and  giving 
timely  signals  of  danger.  We  must  hold 
that  such  ruling  of  the  court  in  allowing 
such  remarks  to  be  made  was  error. 

5.  The  undisputed  evidence  shows,  and 
there  is  no  pretense  to  the  contrary,  that  no 
gate  was  erected  or  maintained  at  the  cross- 
ing in  question,  and  that  no  flagman  was 
placed  there  to  warn  travelers  of  the  approach 
of  trains.  Each  of  these  questions  were,  how- 
ever, submitted  to  the  jury ;  also  questions  as 
to  whether  the  safety  of  travelers  made  either 
necessary;  and  whether  the  absence  of  either 
constituted  negligence;  and  whether  such 
negligence  directly  contributed  to  produce 
the  injury.  The  court  charged  the  jury  on 
the  questions  that  "tliere  is  no  statute  of  this 
state,  or  ordinance  of  tlie  city  of  Janesville, 
commanding  or  compelling  the  defendant 
company  to  erect  and  maintain  a  gate  or  place 
aflagman  at  the  crossing  of  Wallstreet;  but, 
if  it  has  been  proven  on  this  trial,  and  you 
believe  and  find  from  the  evidence  given  tliat 
the  crossing  on  Wall  street  at  which  the  in- 
jury sued  for  occurred  is  of  such  a  character 
that  the  posting  of  a  flagman  or  the  maintain- 
ing a  gate  was  necessary  to  the  safety  of 
travelers  on  such  street,  and  would  have  pre- 
vented the  injury  in  question,  tlien  the  failure 
of  the  defendant  to  post  a  flagman  there,  or 
to  erect  and  maintain  the  gate,  is  a  fact  tend- 
ing to  prove  negligence  and  from  which 
you  would  be  authorized  to  find  negligence. 
*  *  •  You  liave  the  right  to  determine 
from  the  evidence  in  this  case  whether  the 
safety  of  the  people  traveling  over  this  cross- 
ing made  it  the  duty  of  the  company  to  sta- 
tion a  flagman  there,  and  whetiier  a  failure  on 
the  part  of  the  company  to  discharge  this 
duty  was  negligence,"  and  whether  such 
negligence  directly  contributed  to  produce 
the  injury.  The  jury  found  eiich  of  these 
several  questions  in  favor  of  the  plaintitF  and 
against  the  defendant.  Such  a  verdict,  ren- 
dered in  pursuance  of  a  similar  submission, 
has  been  repeatedly  reversed  by  the  highest 
court  in  New  York.  Beisiegel  v.  Railroad 
Co.,  40  N.  Y.  9;  Grippen  v.  Bailroad  Co.,  Id. 
41;  Houghkirk  v.  Canal  Co.,  92  N.  Y.  219. 
In  so  far  as  the  language  of  Mr.  Justice 
Painb  In  Kinney  v.  Crocker,  18  Wis.  74, 
seems  to  support  a  contrary  rule,  it  is  ex- 
pressly disapproved  in  one  of  the  cases  just 


cited.    That  case,  like  the  case  of  Bums  v. 
Rolling-Mill  Co.,  65  Wis.  315.  27  N.  W.  Rep. 
43,  is  distinguishable  from  the  case  at  bar, 
since  In  each  of  those  cases  a  flagman  had 
previous.y  been  kept  at  the  locus  in  gun,  and 
then  withdrawn  without  notice;  and  hence, 
in  the  last  case  cited,  Mr.  Justice  Obton  said: 
"The  traveler  might  in  this  way  be  lured  into 
danger,  when,  if  no  flagman  had  ever  been 
kept  there,  he  would  not  have  looked  fur  sucb 
a  signal,  but  would  have  looked  and  listened 
for  other  signs  of  an  approaching  train."   In 
the  more  recent  case  of  Hoye  v.  Bailroad  Co., 
67  Wis.  14,  29  N.  W.  Rep.  653,  it  is  said: 
"Without  rommitting  ourselves  upon  the 
question  as  to  whether,  in  the  absence  of  any 
statute  or  ordinance  upon  the  subject,  a  jury 
would  be  authorized  to  determine  the  neces- 
sity of  a  flagman,  or  to  predicate  negligence 
upon  the  mere  absence  of  a  flagman,  yet  we 
tliink  the  presence  or  absence  of  a  flagman 
may  be  proved  as  an  item  of  evidence  to  be 
considered  by  the  jury  in  connection  with  all 
the  other  facts  and  circumstances  in  tlie  case, 
upon  the  question  of  the  defendant's  prudence 
or  negligence  in  moving  the  train  at  the  time 
and  place  in  question."     The  same  rule  pre- 
vails in  New  York.    McGratb  v.  Railroad 
Co.,  63  N.  Y.  522.     The  true  rule  seems  to 
be  aptly  stated  by  Finch,  J.,  in  the  later  case 
from  New  York  above  cited,  thus:     "The 
fact  [of  the  presence  or  absence  of  a  flagman] 
may  DC  proven  as  one  of  the  circumstances 
under  which  the  train  was  moved,  and  bj* 
which  the  degree  of  care  requisite  in   ite 
handling  and  running  may  be  affected,  so 
that  the  question  never  is  whether  there 
should  have  been  a  flagman,  or  one  ought  to 
have  been  stationed  at  the  crossing,  but 
whether,  in  view  of  his  presence  or  absence, 
the  train  was  moved  with  prudence  or  neprli- 
gence."    Houghkirk  v.  Canal  Co.,  92  N.  Y. 
227.    Similar  views  are  entertained  by  other 
courts.    Haas  v.  Railroad  Co.,  47  Mich.  406, 
11  N.  W.  l{ep.  216;  Railroad  Co.  v.  Killips, 
88  Pa.  St.  412;  Railroad  Co.  v.  Matthews.  36 
N.  J.  Law,  531;  Welsch  v.  Railroad  Co.,  72 
Mo.  451;  Lesan  v.  Railroad  Co.,  77  Me.  85; 
Com.  V.  Bailroad  Corp.,  101  Mass.  201;  Gug- 
genheim V.  Railway  Co.,  33  N.  W.  Rep.  167. 
We  must  hold  that  the  exceptions  as  ix>  such 
submissions  and  directions  were  well  taken. 
6.  The  qi^tions  submitted  to  the  jury  are 
very  numerous.     The  statute  requires  ttiat 
such  questions  shall  relate  "only  to  material 
issues  of  fact."     Section   2858.     In  other 
words,  such  verdict,  under  the  statute,  is 
"necessarily  limited  to  material  and  contro- 
verted questions  of  fact."     Davis  v.  Farm- 
ington,  42  Wis.  431.    Undisputed  questions 
of  fact  do  not  constitute  such  material  and 
controverted  questions  of  fact;  and  hence 
the  propriety  of  submitting  such  questions 
has  frequently  been  doubted,  and  the  refusal 
to  so  submit  them  frequently  been  sanctioned. 
Hutchinson  v.  Railroad  Co..  41  Wis.  553; 
McNarra  v.  Railroad  Co., Id.  75;  Williams  v. 
Porter,  Id.  423;  Manufacturing'Co.  v.  Sam- 
moiis,  49  Wis.  316,  5  N.  W.  Rep.  788;  Eber- 
Digitized  by  VjOOQIC 
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hardt  ▼.  Sanger.  51  Wis.  72,  8  N.  'W.  Rep. 
Ill,  and  cases  there  cited.  In  the  case  at 
bar  the  absence  of  any  flagman  or  gate  was 
nndisputed.  The  absence  of  any  ordinance 
requiring  sncli  flagman  or  gate  was  undis- 
puted. The  absence  of  any  sign-board  with 
the  inscription  "Look  out  for  the  Cars"  was 
nndisputed.  That  the  plaintiff  was  abright, 
active,  intelligent  boy  for  one  of  his  age,  at 
tlie  time  he  was  injured,  was  undisputed. 
The  submission  of  so  many  undisputed  facts, 
as  though  they  were  niat(.-rial  and  uncontro- 
verted  questions  of  fact  could  only  tend  to 
complicate  the  trial,  and  confuse  the  Jury. 
As  indicated  in  the  opinion  last  cited,  sncb 
special  verdict  was  not  designed  to  elicit 
from  the  jury  "an  abstract  Of  the  evidence." 
As  there  said,  the  statute  requiring  the  court 
to  su  bm  it  a  special  verdi  ct  to  the  j  u  ry,  "  won  Id 
seem  to  limit  sucli  questions  to  such  facts 
as  are  contioverted  and  put  in  issue  by  the 
pleadings,  or,  at  most,  to  such  as  miglit 
properly  have  been  put  in  issue  by  the  plead- 
ings, {.  <.,  issuable  facts  in  contradistinc- 
tion to  mere  evidence. "  51  Wis.  77, 8  N.  W. 
Rep.  1 13.  See  also  Ault  v.  Manufacturing  Co., 
54  Wis.  304, 11  X.  W.  Rep.  545;  McLirnans  v. 
Lancaster.  63  Wis.  603,  28  N.  W  Rep.  689: 
Pratt  V.  Peck,  65  Wis.  471,  27  N.  W.  Rep. 
180;  Atkinson  v.  Transportation  Co.,  69  Wis. 
10,  31  N.  W.  Rep.  164.  As  indicated  in 
some  of  these  cases,  the  form  of  such  ver- 
dict is  very  much  in  the  discretion  of  the 
trial  court.  Nothing  here  said  is  intended 
to  restrict  a  proper  exercise  of  such  discre- 
tion. Nor  do  we  wish  to  be  understood  as 
saying  that  every  submission  of  an  undis- 
puted fact  would  justify  a  reversal,  but  only 
to  indicate  the  propriety  of  simplifying  issues, 
and  thus  avoiding  errors  whicli,  in  a  close 
case,  may  become  material,  and  hence  ground 
for  reversal. 

7.  The  court  charged  the  jury  that,  "the 
killing  of  a  human  being  by  culpable  negli- 
gence being  a  criminal  offense,  it  is  obvious 
that  the  law  in  civil  cases  ought  to  follow 
the  criminal  law,  and  even  to  go  beyond  it, 
so  that  there  is  a  manifest  propriety  in  its 
pnnisliing  civilly  a  low  degree  of  the  same 
n^ligence,  which  in  a  little  higher  degree 
it  would  punish  criminally;  but  do  not  un- 
derstand me  by  this  that  this  Is  a  case  for 
punishment  by  giving  exemplary  damages." 
This  language  is  found  in  an  opinion  of 
Dixon.  C.  J.,  in  Butler  v.  Railroad  Co.,  28 
Wis.  496.  and  was  by  him  taken  from  an  ele- 
mentary work.  But  it  WHS  not  designed  by 
him  or  its  author  as  a  guide  to  a  jury  in  a 
case  like  this,  if  in  any  case.  It  may  readily 
be  p«rceived  how  such  language,  in  a  case 
like  this,  might  tend  to  mislead  and  preju- 
dice the  Jury,  especially  on  the  subject  of 
damages. 

8.  The  motion  to  set  aside  the  verdict  and 
grant  a  new  trial  was  based  in  part  upon  the 
gronnd  that  the  damages  awarded  were  ex- 
cessive. Of  course  there  is  a  sense  in  which 
the  damages  awarded  cannot  be  regarded  as 
excessive.    In  this  sense  the  learnt  counsel 


for  the  plaintiff  is  undoubtedly  right  in  say- 
ing that,  "though  this  supreme  court  room 
were  tilled  with  gold  there  is  no  rational  hu- 
miin  being  in  the  state  of  Wisconsin  who 
would  change  places  with  this  boy,  raiiimed 
as  he  has  been  by  the  negligence  of  the  de- 
fendant, and  accept  the  gold  as  compensa- 
tion." Yet  no  one  would  for  a  moment  con- 
tend that  such  is  the  legal  measure  of  dam- 
ages, even  in  a  case  like  this.  Courts  and 
juries  must  deal  with  such  questions  in  a  de- 
liberate and  practical  sense.  Without  going 
into  any  discussion  of  the  subject,  we  are 
constrained  to  believe  that  from  some  mis- 
conception of  duty,  misdirection  of  the  court, 
passion,  or  prejudice,  the  jury  awarded  dam- 
ages considerably  in  excess  of  what  the  plain- 
tiff was  entitled  to  recover  in  any  event.  It 
follows  that  the  motion  to  set  aside  the  ver- 
dict and  grant  a  new  trial  should  have  been 
granted  upon  this  ground;  or  else  the  same 
should  have  been  allowed  to  stand  upon  con- 
dition that  the  plaintiff  remit  the  unieason- 
able  excess.  We  are  asked  by  counsel  to 
name  such  excess,  but  as  there  must  be  a  re- 
versal on  other  grounds  it  becomes  impracti- 
cal to  do  so.  Besides,  the  trial  court  has  a 
much  broader  discretion  in  such  matters  than 
tliis  court.  Corcoran  v.  Harran,  55  Wis. 
120,  12  N.  W.  Rep.  468;  Baker  v.  Madison, 
62  Wis.  150,  22  N.  W.  Rep.  141.  683;  Mc- 
Lirnans V.  Lancaster,  63  Wis.  609,  23  N.  W. 
Rep.  689;  Murray  v.  Buell,  41  N.  W.  Rep. 
1010;  Pratt  v.  Pioneer  Press  Co.,  (Minn.)  28 
N.  W.  Rep.  708.  We  deem  it  unnecessary  to 
consider  any  other  of  the  numerous  ques- 
tions raised  for  the  guidance  of  the  court 
upon  a  retrial.  The  judgment  of  the  circuit 
court  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 


Terbill  v.  State. 
{Supreme  Court  of  WUcoruin.    April  25, 1889.) 

MURDEB— iNgTBCCnOS. 

1.  Defendant,  after  some  friendly  worda  with 
deceased,  in  a  saloon,  fired  three  shots  with  a  re- 
volver, apparently  firing  at  the  stove,  bat  one  of 
the  balls  strucli  oeoeased  near  the  eye,  and  UUed 
him.  Both  had  been  drinking,  but  were  very 
friendly.  Physicians  thought  the  wound  must 
have  been  caused  by  a  glance  shot,  and  the  stove 
showed  that  sbota  bad  glanoed  from  tu  Defend- 
ant, Immedlatelv  after  the  shooting,  went  np  to  de- 
ceased, and  safdr  '*Hy  Qod!  I  have  shot  him." 
Rev.  St  Wis.  i  484S,  provides  that  <'tfae  kUUng  of  a 
human  being,  wlthoutany  desl^  to  effect  death,  by 
a  person  engaged  In  the  commission  of  any  felony, 
shall  be  murder  In  the  third  degree, "  and  section 
4637  defines  a  felony  as  an  offense  punishable  by 
"imprisonment  in  the  state  prison. "  Held,  that 
defendant  could  not  be  convicted  of  murder  In  the 
third  degree,  as  be  was  not  engaged  in  a  felony  if 
he  aimed  at  the  stove,  and  if  he  aimed  at  deceased 
he  was  guilty  of  a  higher  degree  of  murder,  unless 
he  aimed  at  some  other  portion  of  the  body,  of 
which  there  was  no  evidence. 

S.  On  a  trial  for  murder,  there  being  evidence  of 
Insanity  and  drunkenness,  and  also  of  an  injury  to 
defendant's  head  in  childhood,  the  court  charged 
that  intoxication,  resulting  In  the  total  or  partiiU 
suspension  of  or  interference  with  the  normal  ex- 
ercise of  brain  function,  Is  voluntary  madness,  and 
if  he  be  a  person  who,  while  sober,  Is  sane,  this 
condition  doos  not  relieve  him  from  responsibility 
for  an  act  which,  committed  by  a  sober  man,  woul^g. 
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■be  a  crime.  The  court  refused  to  instruct  that  If 
a  man,  by  drunkenness,  brings  on  a  disease  caus- 
ing such  madness  as.  if  produced  in  any  other  way, 
would  relieve  him  from  responsibility,  he  is  not 
criminally  responsible;  and  tnat  if  defendant  was 
Insane  from  causes  proved  to  have  aftected  the 
mind,  combined  with  voluntary  drinking,  he  was 
not  guilty,  thongh  the  insanity  wouldprobably  not 
have  existed  but  for  the  drinking.  Held,  that  the 
rulings  were  misleading,  and  erroneous.' 

Error  to  circuit  court,  Iowa  countj. 

The  infoi-inatlon  against  the  plaintiff  In 
error  charged,  in  effect,  that  May  12, 1888,  at 
the  city  of  Mineral  Point,  in  Iowa  county,  the 
said  Marie  Terrill  did  willfully,  feloniously, 
and  of  Ills  malice  aforethought,  kill  and  mur- 
der Henry  Wesley,  against  the  peace  and  dig- 
nity of  the  state  of  Wisconsin.    The  said 
Terrill  pleaded  not  guilty  to  said  information, 
and  he  also  put  in  a  special  plea  to  the  effect 
that  at  the  time  and  place  mentioned  he  was 
insane,  and  in  no  way  responsible  for  any 
act  tliat  he  did  as  connected  with  the  alleged 
homicide;  th;it  said  insanity  was  temporary, 
but  real  and  absolute;  and  that  he  (the  said 
Terrill)  ought   therefore   to  be  discharged 
hence  tree  from  blame  or  fault.     Thereupon 
the  district  attorney  replied  to  said  special 
plea  of  insanity,  denying  said  insanity,  and 
each  and  every  allegation  charging  such  in- 
sanity.   Upon  the  separate  trial  of  said  issue 
(rf  insanity  the  jury  returned  the  following 
verdict,  lo-wit:   "  We,  the  jury,  have  no  rea- 
sonable doubt  that  at  the  time  the  defendant 
is  alleged  to  have  committed  the  offense  set 
forth  in  the  information  he  was  sane."    At 
the  closeof  the  ti-ial  upon  thechargeof  mur- 
der, the  jury  returned  the  following  verdict, 
to-wit:  "We,  the  jury,  Ond  the  defendant 
gu  ilty  of  mnrder  i  n  the  thi  rd  degree. "  There- 
upon  tJie  sentence  of  the  court  waa  pro- 
nounced as  follows:   "The  sentence  of  the 
court  is  that  the  defendant,  Mark  Terrill,  be 
punished  by  imprisonment  in  the  state  prison 
at  Waiipun  for  the  period  of  seven  years.    All 
of  that  time,  with  the  exception  of  one  day, 
to  be  at  hard  labor,  and  one  day  to  be  passed 
in  solitary  confinement."    From  such  judg- 
ment of  the  court  the  said  Terrill  brings  this 
writ  of  error. 

Calvert  Spenalep,  for  plaintiff  In  error. 
C.  B.  Entahrook,  Atty.  Gen.,  and  L.  K.Ltme, 
A»st.  Atty.  Gen.,  tor  defendant  in  error. 

Cassoday,  J.,  {after  stating  thefaota  as 
ab(yoe.)  The  facts  and  circumstances  attend- 
ing the  homicide,  as  staled  by  the  respective 
counsel,  seem  to  be  substantially  as  follows: 
Terrill  was  born  and  raised  in  Mineral  Point. 
At  the  time  of  the  homicide  he  was  the  pro- 
prietor and  keeper  of  a  hotel  at  that  place, 
with  a  l>ar-room  in  the  basement.  When  he 
was  a  young  man  he  was  in  the  habit  of 
drinking  intoxicating  liquors.    Then  he  quit, 


>  On  the  general  subject  of  Intoxication  as  an  ex- 
cuse for  crime,  and  instructions  on  that  subject, 
gee  Territory  v.  Davis,  (Am.)  10  Paa  Rep.  359, 
and  extensive  note;  Clore  v.  State,  (Tex.)  10  S. 
W.  Rep.  m,  and  cases  cited ;  Cleveland  v.  State, 
(Ala.)  5  South.  Rep.  426,  and  eases  cited;  O.  S.  v. 
Meagher,  S7  Fed.  Rep.  !iT3. 


and  for  17  years  refrained  entirely  from  drink- 
ing any  such  liquors.    About  1885  he  com- 
menced drinking  again,  and  continued  for 
a  few  days.     After  that  be  drank  occasion- 
ally, but  at  long  intervals.    A  few  days  pre- 
vious to  the  killing  he  Imd  sat  op  for  sev- 
eral nights  with  a  sick  son.    On  the  after- 
noon of  Saturday,  May  12,  1888,  he  drank  a 
patent  medicine,  which  was    intoxicating. 
In  the  evening  he  drank  heavily  of  intoxi- 
cating liquor  at  a  saloon.     About  11  o'clock 
in  the  evening  of  that  day  he  returned  to  bis 
own  hotel,  accompanied  by  some  other  per- 
sons.    Soon  after,  in  his  bar-room,  be  in- 
vited the  deceased  and  two  or  three  others 
present  to  drink,  and  they  all,  in  a  friendly 
way,  including  Terrill,  drank  two  or  three 
times  together.    During  the  time  the  de- 
cetised  took  from  his  pocket  a  revolver,  and 
said,  in  effect,  that  if  any  one  attempted  to 
touch  Terrill,  he  (the  deceased)  would  put  a 
hole  through  him  with  his  revolver.    Terrill 
then  told  the  deceased  to  put  up  the  revolv- 
er; that  there  was  no  need  of  trouble;  and 
the  deceased   did    so.      Terrill,  apparently 
pleased  with  the  deceased,  offered  him  some 
money,  which  be  at  first  hesitated  to  take, 
but  finally  consented  to  take  one  dollar.     As 
Terrill  was  in  tlie  act  of  handing  the  de- 
ceased the  dollar,  he  drew  it  back,  saying, 
"Pshaw!  a  dollar  aint  anything;"  and  then 
handed  him  a  five-dollar  bill.    Terrill  then 
treated  them  all,  and  the  deceased  insisted 
upon  paying  for  the  drinks,  and  handed  the 
five-dollar  bill  to  Terrill  for  that  purpose. 
Terrill  took  the  money,  and  then  went  up  the 
steps  on  the  west  side  of  the  bar-room  into 
the  dining-room,  app:irently  tox  the  purpose 
of  getting  the  bill  changed,  but  soon  re- 
turned by  the  same  steps  to  the  bar-room  be- 
low with  a  44-caliber  British  bull-dog  self- 
cocking  revolver  in  bis  hand,  and,  holding 
the  revolver  up,  he  walked  towards  the  bar, 
near  the  east  end  of  which  tlte  deceased 
stood,  on  the  south  side  of  tlie  room.     The 
deceased  exclaimed:    "Don't  shoot,  Mark! 
Put  that  up."    After  a  step  or  two  forward, 
Terrill,  without  saying  a  word,  walked  or 
retreated  back  towards  the  north  side  of  the 
room,  and  near  the  large  stove,  standing  near 
the  center  of  the  room,  and  on  the  north  side 
of  it,  and  probxhly  a  few  steps  west  of  it 
From  that  place,  or  in  that  vicinity,  Terrill 
fired,  at   least    three  times,  possibly  four, 
as  it  was  found  that  four  of  the  chambers 
of   the  revolver  were  empty,  although  the 
witnesses  seem  to  agree  that   there  were 
only  three  shots.    After  the  first  shot  the  de- 
ceased appears  to  have  moved  from  the  east 
corner  of  the  bar,  on  the  south  side  of  the 
room,  towards  the  north  side  of  the  room, 
and  when  the  second  and  third  shots  were 
fired,  he  was  directly  east  of  Terrill.  and 
about  five  or  six  feet  from  him,  and  a  little 
north  and  east  of  the  stove,  in  the  act  of 
moving  or  dodging.    The  testimony  does  not 
indicate  very  clearly  the  positions  of  the  sev- 
eral persons  in  the  room  during  the  time. 
All  seem  to  agree  that  the  last  shot  fired  was 
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the  oae  that  killed  Wesley,  the  ball  penetrat- 
ing  bis  bead  at  the  inner  angle  of  the  right 
eye,  a  little  below  vbere  the  eye-brow  joins 
the  nose,  and  passing  in  nearly  a  straight 
line  to  the  body  of  the  sphenoid  bone,  a  por- 
tion of  wfaidi  was  destroyed.  It  did  not 
touch  the  brain,  and  he  died  from  hemorrhage, 
caused  by  the  rui>ture  of  arteries.  It  was 
the  opinion  of  the  four  medical  experts  that 
it  was  a  glance  shot,  as  a  direct  shot  would 
either  have  passed  clear  through  the  head,  or 
nearly  so.  Terrlll  did  not  spenk  a  word  after 
coming  down  stairs  with  the  revolver  until 
after  ttie  shooting,  and  then  went  up  to  the 
deceased  and  said:  "By  God,"  or  "My  Ood! 
I  have  sliot  him. "  Terrill  and  Wesley  hud 
always  been  good  friends,  and  there  was  not 
an  angry  word  spoken  by  either  of  them,  nor 
by  any  one  tliere  that  night.  One  shot 
lodged  in  the  biitl-cage  at  the  extreme  south 
end  of  the  room,  and  above  the  bar;  one 
grazed  the  ceiling  a  few  feet  south-east  of 
the  stove;  anothergrazed  the  girder  extend- 
ing from  a  post  standing  near  the  south-east 
corner  of  the  stove,  towards  the  bar;  and 
one  passed  through  the  upper  part  of  the 
window  on  the  east  side  of  tlie  room.  Some 
of  the  shots  grazed  the  stove.  The  direction 
of  the  first  shut  is  somewliat  uncertain,  but 
it  seems  to  be  conceded  that  it  was  not  in 
the  direction  of  the  deceased.  It  is  undis- 
puted that  at  the  time  of  theflringthe  second 
and  third  shots  Terrill  stood  on  the  north 
side  of  the  stove,  and  a  little  to  the  west  of 
it.  and  facing  tJie  stove,  or.  as  the  witnesses 
said,  "quartering"  to  it,  and  fired  iu  the  di- 
rectitm  of  tlie  stove.  Upon  the  trial  the  court 
submitted  to  the  jury  the  question  whether 
Terrill  was  guilty  of  murder  in  the  first,  sec- 
ond, or  third  degree,  or  manslaughter  in  the 
fourth  degree. 

1.  There  may  have  been  sufScient  evidence 
to  have  supported  a  verdict  of  murder.in  the 
flrst  or  second  degree,  or  of  manslaughter  in 
the  fourth  degree,  and  perhaps  some  other 
degree  of  homicide.  In  respect  to  murder  in 
the  third  degree  the  court  charged  the  jury  as 
follows:  "If  tlie  defendant  did  not  kill  Wes- 
ley from  premeditated  design,  or  any  other 
design,  to  effect  bis  death,  nor  by  an  act 
imminently  dangerous  to  otliers,  and  evincing 
a  depraved  mind,  regardless  of  human  life, 
but  you  are  convinced  from  the  evidence,  be- 
yond a  reiisonable  doubt,  that  at  the  time  tlie 
defendant  shot  Wesley  he  intended  to  do  the 
latter  great  bodily  harm,  and  that  it  was  pur- 
suant to  such  intent  that  the  defendant  fired 
the  fatal  shot,  you  should  find  the  defendant 
guilty  of  murder  in  the  third  degree,  which 
u  puniiihable  by  imprisonment  in  the  state 
prison  nut  more  than  fourteen  years,  nor  leas 
tlian  seven  years. "  The  jury  returned  a  ver- 
dict to  the  effect  that  Terrill  was  guilty  of 
muider  in  the  third  degi-ee.  Such  an  offense 
is  prescribed  by  the  statute  in  these  words: 
"The  killing  of  a  human  being  without  any 
design  to  effect  death,  by  a  person  engaged 
in  tlie  commission  of  any  felony,  shall  be  mur- 
der in  the  tbird  degi^e."  Section  4M5.    '£b» 


term  "felon,"  here  used,  means  an  offense 
punishable  "by  imprisonment  in  the  state 
prison."  Section  4687,  Rev.  St;  Slate  v. 
Hammond,  85  Wis.  318.  The  felony  here 
mentioned  Is  manifestly  a  different  offense 
from  the  killing  of  which  the  accused  is  con- 
victed. To  sustain  the  conviction,  therefore, 
there  must  be  evidence  in  the  record  that  at 
the  time  of  the  killing  Terrill  was  actually 
"engaged  in  the  oommissibn"  of  some  other 
offense,  punishable  by  Imprisonment  in  the 
state  prison,  and  a^so  that  while  so  engaged 
he  fired  the  shot  which  resulted  in  the  death 
of  Wesley,  but  that  such  shooting  was  with- 
out any  design  to  effect  the  death  of  any  hu- 
man being.  In  other  words,  the  evidence 
must  justify  what  the  Jury  have,  under  the 
portion  of  the  charge  quoted,  in  effect  found, 
to-wit,  that  Terrill  purposely  shot  at  Wesley 
with  the  intent  to  do  him  great  bodily  harm, 
but  without  any  design  to  effect  his  death. 
Section  4377,  Rev.  St.  As  indicated,  the 
evidence  seems  to  be  conclusive  that  the  fatal 
shot  was  aimed  at  the  stove,  and  not  directed 
at  Wesley;  but  assuming  that  Terrill  inten- 
tionally shot  at  Wesley  with  the  design  of 
bitting  hira,  then  there  seems  to  be  no  evi- 
dence in  the  record  that  he  intended  to  hit  him 
in  any  place  other  thxn  he  did,  and  if  he  in- 
tended to  bit  him  where  he  did,  or  in  the 
body,  then,  manifestly,  he  should  hare  been 
convicted  of  murder  in  the  first  degree;  but 
that  does  not  justify  a  conviction  for  murder 
in  the  third  degrea  If,  on  the  other  hand, 
Terrill  intentionally  aimed  at  the  stove,  and 
the  ball  accidentally  glanced  and  hit  Wesley, 
then  it  is  not  true  that  he  shot  with  the  in- 
tent to  do  the  deceased  great  bodily  harm,  for 
in  that  event  he  could  have  had  no  intent  to 
hit  him  in  any  particular  part  of  bis  person. 
In  any  view  of  the  case,  the  verdict  seems  to 
be  unsupported  by  the  evidence.^  These 
views  are  in  harmony  not  only  with  the  case 
cited,  but  also  with  Fleimling  v.  State,  46 
Wis.  616.  1  N.  W.  Rep.  278;  Boyle  v.  SUte, 
57  Wis.  472, 15  N.  W.  Rep.  827. 

2.  The  statute  prescribes,  in  effect,  that 
upon  the  trial  of  such  special  issue  of  insan- 
ity, if  the  jury  sliall  find  that  the  accused 
person  was  insane,  "or  that  there  is  reason- 
able doubt  of  his  sanity  at  the  time  of  the 
commission  of  such  alleged  offense,  they 
shall  also  find  him  not  guilty  of  such  offense 
for  that  reason."  Section  4697;  chapter  164, 
Laws  1883.  Upon  the  trial  of  that  issue,  the 
court,  among  oiher  things,  chargotl  the  jury 
as  follows:  "What  is  insanity,  as  known  to 
la  w  ?  When  does  the  law  deem  a  person  un- 
accountable by  reason  of  insanity  for  doing 
an  act  that  would  be  a  crime  if  done  by  a 
man  of  sound  mind?  I  answer  that  insan- 
ity, as  known  to  the  law,  is  a  disease  of  the 
mind.  To  render  a  man  unaccountable  by 
reason  of  insanity  for  doing  that  which  oth- 
erwise would  be  a  crime,  he  must,  at  the 
time  he  did  the  act,  have  been  laboring  under 
such  a  defect  of  reason  from  disease  of  the 
mind,  not  voluntarily  assumed,  as  not  to 
know  the  nature  or  quality  of  the  act  he  was 
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doing,  or,  if  he  did  not  know  it,  thnt  lie  n  as 
not  aware  that  what  be  whs  doing  was  wrong. 
*  *  ♦  A  man  is  responsible  for  a  condi- 
tion which  lie  voluntarily  brings  upon  him- 
self. That  form  of  intoxication  which  re- 
sults in  the  total  or  partial  suspension  of  or 
interference  with  the  normal  exercise  of 
brain  function  is  held  at  law  to  be  a  volun- 
tarj  madness,  caused  by  the  willful  act  of 
the  drunkard,  and  if  he  be  a  person  who, 
while  sober,  is  sane,  this  condition  does  not 
relieve  hint  from  responsibility  for  the  com- 
mission of  an  act  which,  if  committed  by  a 
sober  man,  would  be  a  crime.  In  other 
words,  the  law  assumes  thut  he  who,  while 
sane,  puts  himself  voluntarily  into  a  condi- 
tion in  which  he  knows  he  cannot  control  his 
action,  must  take  the  consequences  of  his 
act."  The  jury  were  also,  in  effect,  told 
tliat  if  the  accused  was  in  such  a  condition 
of  mind,  by  reason  of  being  compelled  by 
others  to  so  drink  intoxicating  liquors,  then 
he  was  irresponsible. 

The  court  also  refused  to  give  the  follow- 
ing insti'uctions  to  the  jury:  "If  a  man,  by 
drunkenness,  brings  on  a  state  of  disease 
which  Ciiuses  such  a  degree  of  madness,  even 
for  a  time,  which  would  have  relieved  him 
from  responsibility  if  it  had  been  ciused  in 
any  othwr  way,  then  he  is  not  criminally  re- 
sponsible. ♦  *  *  If  you  find,  from  cer- 
tain causes  proved  to  have  affected  the  mind 
of  the  defendant,  combined  with  the  volun- 
tary drinking  of  intoxicating  liquora,  he  was 
insane  at  the  time  of  the  shooting,  you  will 
find  him  not  guilty,  although  you  may  also 
tind  that  the  insane  condition  would  nut 
probably  have  existed  if  he  had  not  drunk  the 
intoxicating  liquors."  Such  portions  of  the 
instructions  thus  given  and  refused,  and 
otht-rs,  as  relate  to  the  mere  intoxication, 
drunkenness,  or  stupefaction  produced  by 
the  drinking  of  liquors,  were  not  strictly  ap- 
plicable to  the  special  issue  of  insanity,  but 
by  well-recognized  authorities  they  were  ap- 
plicable upon  the  issue  of  not  guilty,  in  de- 
termining the  degree  of  crime  for  which  the 
accused  might  have  been  found  guilty.  Tlius 
it  is  stated  on  behalf  of  the  supreme  court  of 
the  United  States,  in  a  late  case,  by  Mr.  Jus- 
tice QitAT,  that  "when  a  statute  establish- 
ing different  degrees  of  murder  requires  de- 
liberate premeditation  in  order  to  constitute 
murder  in  the  fli-st  degree,  the  question 
whether  the  accused  is  in  such  a  condition  of 
mind,  by  re»ison  of  drunkenness  or  other- 
wise, as  to  be  capable  of  deliberate  premedi- 
tation, necessarily  becomes  a  material  sub- 
ject of  consideration  by  the  jury."  Hoptv. 
Peoph-,  104  U.  S.  634,  and  cases  there  cited. 
See,  also,  Jones  v.  Com.,  75  Pa.  St.  403; 
Smith  v.  Com.,  1  Duv.  224;  Schlencker  v. 
State,  9  Neb.  242.  1  N.  W.  Rep.  857.  Here 
the  trial  court  did,  to  a  certain  extent,  allow 
the  jury  to  consider  such  condition  of  mind 
in  determining  tiie  degree  of  crime  for  which 
the  accused  might  have  been  found  guilty. 
But  such  rulings  of  the  court,  upon  the 
special  issue  of  insanity,  and  the  verdict 


upon  that  issue,  seem  to  have  eliminated 
from  the  case,  to  a  certain  extent,  the  ques- 
tion of  such  condition  of  mind  so  produced. 
But  the  rulings  of  the  couit  went  -further, 
and,  as  we  understand  them,  in  effect,  in- 
formed the  jury  that,  although  they  should 
find  that  at  the  time  of  the  shooting  the  nor- 
mal exercise  of  brain  function  by  the  accused 
was  totally  suspended,  or  bis  mind  diseased 
to  such  a  degree  of  madness  as  would  other- 
wise relieve  him  from  responsibility,  or  that 
he  was  actually  insane,  yet  that  if  such  men- 
tal condition  was  directly,  or  even  remotely, 
caused  by  voluntarily  drinking  intoxicating 
liquors,  or  even  such  insane  condition  of 
mind  was  produced  by  olher  causes  combined 
with  such  voluntary  drinking,  still  they  must 
find  that  the  accused  was  responsible  for  his 
conduct,  and  therefore  sane.  "Drunkenness 
is  not  insanity,  nor  does  it  answer  to  what  is 
termed  an  'unsound  mind,'  unless  the  de- 
rangement which  it  causes  becomes  fixed  and 
continued,  by  the  drunkenness  being  habitu- 
al, and  thereby  rendering  the  party  incapa- 
ble of  distinguishing  between  right  and 
wrong."  Bennie's  Case,  Lew.  Cr.  Caa.  76. 
In  the  recent  English  case,  Stkfiien,  J., 
uses  similar  language:  "  Drunkenness  is  one 
thing,  and  the  diseases  to  which  drunkenness 
leads  are  different  tilings;  and  if  a  man,  by 
drunkenness,  brings  on  a  state  of  disease 
which  causes  such  a  degree  of  madness,  even 
for  a  time,  which  would  have  relieved  him 
from  responsibility  if  it  had  been  caused  in 
any  other  way,  then  he  would  not  be  crimi- 
nally responsible.  In  my  opinion,  in  such  a 
case,  the  man  is  a  madman,  and  is  to  be 
treated  as  such,  although  his  madness  is  only 
temporary.  If  you  think  he  was  so  insiine 
that  if  bis  insanity  had  been  produced  by 
other  causes  he  would  not  be  responsible  for 
his  actions,  then  the  mere  fact  tliat  it  was 
caused  by  drunkenness  will  not  pr3rent  it 
having  the  effect,  which  otherwise  it  would 
have  had,  of  excusing  him  from  punishment. 
Drunkenness  is  no  excuse,  but  delirium  tre- 
mem,  caused  by  drunkenness,  may  be  an 
excuse  if  you  think  it  produces  such  a  state 
of  mind  as  would  otherwise  relieve  him  from 
responsibility."  Jieg  v.  Davis,  14  Cox,  Crim. 
Cas.  564.  To  the  same  effect  are  nnmerous 
cases  in  this  country.  Bradley  v.  State,  31 
Ind.  492;  Cluck  v.  State,  40  Ind.  263;  Fisher 
v.  State,  64  Ind.  435;  SUte  v.  Garvey,  11 
Minn.  154,  (Gil.  95;)  People  v.  Cummins, 
47  Mich.  334,  11  N.  W.  Bep.  184;  Roberts 
v.  People,  19  Mich.  401;  Beasley  v.  State.  50 
Ala.  149;  Erwiu  v.  State,  10  Tex.  App.  700; 
State  V.  Hurley,  1  Houst.  28;  Maconnehey  v. . 
State,  5  Ohio  St.  77;  Bos  well  v.  Com.,  20 
Grat.  860;  State  v.  Hundley,  46  Mo.  414. 
There  is  evidence  in  the  record  tending  to 
show  that  the  accused  received  an  injury  to 
his  heail  in  childhood.  We  have  assumed 
that  there  is  evideme  in  the  record  tending 
to  prove  that  at  the  time  of  the  shooting  the 
mind  of  the  accused  was  diseased;  that  he 
was  in  fact  insane,  as  distinguished  froca 
mere  intoxication  or  drunkenness.  .  Upon 
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tliis  assumption  we  are  constrained  to  hold 
thnt  the  rulings  of  the  court'upon  the  special 
issue  of  insanity  were  mblending,  and  hence 
erroneous.  There  are  numerous  other  ex- 
ceptions in  the  record,  but  they  are  so  relat- 
ed to  the  rulings  mentioned  that  we  deem  it 
unnecessary  to  consider  tliem.  The  judg- 
ment of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial  upon  both 
of  the  issues.  The  warden  of  the  state  pris- 
on will  surrender  the  plaintiCT  in  error  to  the 
sheriff  of  Iowa  county,  who  will  hold  him  in 
custody  until  he  shall  be  discharged,  or  bis 
custody  changed  by  due  course  of  law. 


MoEiBNZiE  V.  Peck. 

(Suprem«  Court  of  Wisconsin.    April  25,  1889.) 

Loos  jiSJ>  LoGoiXG — Pleading — Judgmknt. 

1.  Under  Rot.  St.  Wis.  {  8886,  providiDg  that 
the  relief  granted  to  the  plaintiff,  if  there  be  no 
answer,  cannot  exceed  that  demanded  in  the  com- 
plaint, a  complaint  praying  for  a  balance  due  for 
work  on  logs,  and  alleging  all  the  facts  essential 
to  entitle  plalntiS  to  a  lien  on  the  logs,  but  not 
praying  for  such  lien,  will  not  support  a  judgment 
for  the  liea,  In  the  absence  of  an  answer. 

2.  Where  the  complaint  alleges  facts  which  en- 
title plaintiff  to  a  personal  judgment,  and  the 
summons  was  personally  serred  on  defendant, 
who  failed  to  answer,  a  personal  judgment  for  the 
amount  claimed  will  be  sustained,  though  a  part 
of  the  judgment  granting  a  lien  is  unwarranteo. 

Appeal  from  circuit  court,  Washburn 
county. 

This  action  was  brought  to  recover  a  bal- 
ance due  the  plaintiff  for  work  and  labor  in 
skidding  and  liauling  certain  logs  for  the  de- 
fendant. The  complaint  alleges  all  the  facts 
essential  to  entitle  the  plaintifT  to  a  lien  on 
the  logs  for  such  biilance,  pursuant  to  the 
statute  in  that  beiialf,  but  no  such  relief  is 
demanded.  The  only  relief  prayed  is  a  per- 
sonal judgment  against  the  defendant  for  the 
balance  clai  med.  The  action  was  commenced 
by  the  service  of  a  summons  :ind  the  com- 
plaint. Afterwards  the  aflSdavit  for  an  at- 
tachment required  by  the  statute  (Kev.  St. 
§  3333)  was  made  by  the  plaintifF,  and  a  writ 
of  atUtchment  whs  issued  for  the  seizure  of 
such  logs,  and  duly  executed.  The  defend- 
ant maile  no  appearance  to  the  action,  and 
judgment  by  default  was  afterwards  entered 
against  him  for  the  balance  claimed  and  in- 
terest, and  that  the  same  be  a  lien  upon  the 
logs.  The  defendant  appeals  from  the  judg- 
ment. 

Clapp  <&  Macartney  and  X.  U.  Mead,  for 
Appellant.     F,  B.  Dorothy,  for  respondent. 

Lton,  J.,  {after  stating  the  facte  ae 
above.)  1.  That  portion  of  the  judgment 
which  makes  the  amount  thereof  a  lien  upon 
the  logs  skidded  and  hauled  by  the  plaintiff 
cannot  be  upheld.  Ko  such  relief  is  demand- 
oil  in  the  complaint,  and  no  answer  has  been 
inter|H>sed.  In  such  case  the  statute  Is  im- 
perative that  the  relief  cannot  exceed  that 
demanded  in  the  complaint.  It  is  immate- 
rial that  the  complaint  alleges  sufficient  facts 
to  show  the  plaintiS  entitled  to  a  lien,  had  he 


demanded  it.  In  the  absence  of  such  demand, 
and  of  an  answer,  those  allegations  are  in- 
operative. Rev.  St.  §  2886.  The  case  of 
Zwickey  v.  Haney,  68  Wis.  464,  28  N.  W. 
Rop.  577,  is  identical  in  principle  to  the  pres- 
ent case.  See,  also,  Edleman  v.  Kidd,  65 
Wis.  25,  26  N.  W.  Rep.  116,  and  Morris  v. 
Peck,  41  N.  W.  Rep.  623.  But  it  is  unnec- 
essary to  cite  adjudications  on  the  subject, 
for  the  statute  is  too  plain  and  imperative  to 
admit  of  any  question  as  to  its  meaning,  or 
an  evasion  of  its  requirements.  That  it  rules 
a  case  under  the  law  giving  a  lien  upon  logs 
and  timber  for  labor  performed  thereon,  we 
cannot  donbt.  The  question  of  the  sufficien- 
cy of  the  attachment  was  argued,  but  it  is 
unnecessary  to  determine  it 

2.  The  judgment  against defendnnt  for  the 
amount  claimed  in  the  complaint  should  not 
be  disturbed.  The  summons  was  personally 
served  upon  him,  and  the  complaint  alleges 
facts  which  entitle  the  plaintiff  to  the  per- 
sonal judgment  he  demanded  and  recovered. 
The  personal  judgment  against  the  defend- 
ant for  the  araeant  demanded  is  affirmed. 
That  part  of  the  judgment  which  makes  the 
amount  thereof  a  lien  on  the  logs  described 
therein  is  reversed.  The  plaintiff  must  pay 
the  clerk's  fees,  beyond  which  no  costs  are 
allowed  to  either  party. 


DoaoTHT  V.  Pkck. 

(Suvreme  Court  of  Wisconsin.    April  9B,  1889.) 

Appeal  from  circuit  court,  Washburn  county. 
CUipp  <t  ilnnartney  and  L.  H.  Mead,  for  ap- 
pellant.   F.  B.  Dorothy,  for  respondent. 

LtoNi'J.  Pursuant  to  a  stipulation  of  the  par- 
ties that  this  action  shaU  abide  the  result  oi  the 
case  of  MoKenzie  v.  Peck,  ubi  supra,  (decided  here- 
with.) tlie  judgment  in  tliat  case  will  be  entered 
herein. 


Warren  et  al.  v.  Landrt  at  al. 

(Supreme  Court  of  WiscoTisln.    April  35, 1889.) 

Ratification  or  CJomtsact  —  Emor  bt  Rbi.a- 

Tioir. 

1.  An  unauthorized  agreement  was  made  In  the 
name  of  plaintiffs  to  convey  certain  timber  land  to 
defendant  L.,  by  which  L.,  on  depositing  a  portion 
of  the  parchase  price,  was  to  have  the  privilege  of 
cutting  200,000  feet  of  timber  during  the  season  of 
1881.  During  that  and  the  following  season  L.  out 
and  sold  to  the  other  defendants,  who  supposed  ha 
owned  it,  a  much  greater  quantity  of  timber  than 
the  200,000  feet.  Thereafter,  with  full  knowledge 
of  all  the  facta,  plaintiffs  ratified  the  contract  with 
L.,  tendered  a  deed,  received  the  amount  depos- 
ited, and  foreclosed  their  lien  for  the  unpaid  pur- 
chase price.  Held,  that  such  ratiflosUon  and  en- 
forcement of  their  contract  rights  amounted  to  a 
waiver  of  plaintiffs'  right  of  action  In  tort  for  Vba 
excessive  cutting  of  the  timber. 

2.  Such  ratification  related  hack  to  the  date  of 
the  unauthorized  contract,  and  the  rights  and  lia- 
bilities of  the  parties,  as  to  the  cutting  of  the  Um- 
ber, must  be  regarded  in  equity  as  the  same  as  If 
the  purt  payment,  notes,  and  mortgage  and  deed 
bad  all  been  deposited  in  accordance  with  the 
original  contract. 

8.  Where  a  decree  is  pleaded  as  an  equitable  de- 
fense  by  two  defendants,  but  Is  not  pleaded  in  the 
separate  answer  of  a  third,  it  is  at  least  admissi- 
ble in  behalf  of  the  former;  and,  if  plaintiffs 
wished  to  avail  themselves  of  the  defect  in  the  lat- 
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ter's  answer,  Vbi  objectloD  shomid  lutre  bem  •«»• 
cUio,  10  that  it  nrigbt  h«vs  be«a  obTisted  by 

amendment. 

Appeal  from  circuit  court,  Lincoln  eounty; 
Charles  M.  Webb,  Jiidg^e. 

March  10.  1881,  one  ltob«rt  Patrick,  claim- 
ing to  Ije  the  agent  of  Geoige  H.  Warren, 
and  in  liis  name,  entered  Into  a  contract  in 
writing  with  the  defendant  John  Landrj,  to 
the  effect  that  said  Warren  therein  agreed  to 
convey  by  warrnnty  deed  to  said  Landry  to 
be  deposited  in  Mt-Culloch's  bank  at  Sterens 
Point,  or  delivered  to  Landry  within  80  days 
theroitfter,  the  S.  ^  of  the  N.  E.  i,  and  the 
N.  E.  ^  of  the  8.  £.  i,  and  the  E.  |  of  the  S. 
W.  ^,  in  section  22,  township  37  N.,  of  range 
5  E.,  and  for  which  Landry  w;is  to  pay  War- 
ren $1,500,  of  which  amount  8700  was  to  be 
deposited  in  said  bitnk  to  the  credit  of  War- 
ren, and  there  remain  nntil  such  delivery  or 
deposit  of  socli  deed,  and  the  balance  to  be 
paid  on  or  before  June  1,  1882,  with  interest 
after  one  year  at  the  rate  of  6  per  cent,  per 
annum;  tliat  upon  such  deposit  of  said  $700 
Landry  was  to  have  the  right  to  cut  from 
said  lands  during  the  then  present  se:i8on 
not  exceeding  200.000  feet  of  the  timber 
thereon;  that  Liindry  therein  agreed,  upon 
the  delivery  of  such  deed,  to  execute  to  War- 
ren his  notes  for  the  unpaid  balance  of  snch 
purcliase  price,  secured  by  mortgage  on  said 
lands,  or  by  satisfactory  indorsement  of  said 
notes;  that  it  was  agreed  therein  that  Lan- 
dry might  at  any  time  within  10  days  thiTe- 
after  cancel  such  contract  by  notice.  Subse- 
quently the  plaintiffs  commenced  an  action 
against  said  Landry  and  said  McCulIoch  to 
ascertain  the  amount  due  them  from  Landry 
nnder  the  contract,  and  to  bar  and  strictly 
foreclose  said  Landry  and  McCuUoch  of  ail 
right,  title,  interest,  or  equity  of  redemp- 
tion in  the  lands,  unless  the  defendants  paid, 
etc.,  and  for  an  injunction;  and  that  the 
$700  be  adjudged  to  be  the  property  of  the 
plaintiffs,  and  paid  over  to  them.  Landry 
and  McCuUoch  answered  the  complaint  in 
that  action.  Upon  the  trial  of  that  action 
the  oonrt  made  and  Oled  therein  findings  of 
fact  and  conclusions  of  law  November  29, 
1886,  to  the  effect  that  the  contract  men- 
tioned was  executed  March  10,  1881,  as 
stated;  that  at  that  time  the  plaintiff^  were 
the  owners  of  said  lands  described;  that  they 
were  entered  in  tlie  name  of  the  plaintiff 
Langdon,  but  for  the  plaintiffs  jointly;  that 
there  had  been  no  deed  or  transfer  thereof, 
except  the  deed  executed  and  deposited  with 
McCullocb,  to  be  delivered  to  Landry  upon 
his  payment  for  the  lands;  that  Patrick  did 
not  have  authority  on  behalf  of  the  plaintiffs 
to  make  the  contract;  that  the  plaintiffs  were 
notilied  of  the  execution  of  the  contract,  and 
ratified  the  same  by  letter  from  Warren  to 
Patrick  in  April  or  May,  1882;  that  about 
May  1,  1882,  and  thereafter,  Landry  offered 
to  pay  the  plaintiffs  the  $800,  with  the  inter- 
est, and  to  allow  the  plaintiffs  to  draw  and 
receive  from  McCulIoch  the  $700  upon  the 
execution  and  delivery  to  Landry  of  such 


deed  exeeated  by  the  plaintiffs  or  the  one 
holding  the  title;  that  April  7,  1884,  after 
negotiations  and  correspondence  between 
the  parties,  the  plaintiffs  accepted  said  or- 
der, and  agreed  to  deed  the  lands  upon  the 
terms  stated;  that  the  plaintiffs  bad  since 
been  ready  to  so  deed  the  lands  to  Landry 
upon  snch  payment,  and  offered  so  to  do  be- 
fore said  suit;  that  Langdon  did  execute  snch 
deed  to  Landry,  and  deposited  the  same  with 
McCulIoch,  to  be  delivered  to  Landry  upon 
such  payment,  and  notified  Landry  thereof ; 
that  said  contract,  as  modified  by  the  agree- 
ment of  the  parties  as  stated  in  snch  find- 
ings, was  ratified  by  the  plaintiffs  and  Lan- 
dry; that  Landry  executed  and  deposited 
with  McCulIoch  tlie  notes  and  mortgage  and 
a  draft  for  $700  within  the  time  mentioned 
in  said  contract;  that  Landry  had  refused  and 
neglected  to  pay  said  $800  and  interest,  and 
to  receive  the  conveyance,  or  to  allow  McCul- 
Ioch to  pay  or  deliver  the  $700  draft  to  the 
plaintiffs,  since  they  had  accepted  his  offer; 
that  McCulIoch  stUl  held  the  $7U0  draft ;  that 
Landry  had  failed  to  pay  any  part  of  said 
purchase  money;  that  the  amount  due  and 
unpaid  upon  the  purchase  price  was  $1,500, 
with  interest  on  $800  thereof  from  April  7, 
1884,  at  6  per  cent.  As  conclusions  of  law, 
the  court  found  therein  that  the  plaintiffs 
were  entitled  to  receive  the  $700  draft,  or  the 
proceeds  thereof,  to  apply  on  the  contract, 
and  in  addition  thereto  the  $800  with  inter- 
est thereon  at  6  per  cent,  from  April  7, 1884; 
that  in  default  of  the  payment  of  the  same, 
on  or  before  June  1,  1887,  the  said  Landry, 
and  all  persons  claiming  under  him,  be  barred 
and  strictly  foreclosed  of  all  right,  title,  and 
interest  in  said  real  estate,  and  that  the 
plaintiffs  were  entitled  to  judgment  accord- 
ingly, unless  Landry  made  snch  payment 
within  the  time  named;  that  upon  the  deliv- 
ery of  the  draft,  or  payment  of  the  $700  and 
$800  and  interest,  the  plaintiffs  should  exe- 
cute and  deliver  to  Landry,  or  deposit  with 
the  clerk,  such  deed,  within  the  time  therein 
fixed  for  Landry  to  pay  in  fnll,  conveying 
the  lands  free  of  all  incnrabrance,  except 
taxes  levied  and  assessed  Ihereon  subse- 
quently to  March  10,  1881;  that  neither 
party  recover  costs  in  the  action;  that  judg- 
ment was  thereupon  ordered  accordingly, 
and  the  same  was  entered  therein  December 
3,  1888. 

Thereupon,  and  on  December  9,  1887,  the 
plaintiffs  commenced  this  action  against 
Landry,  Alexander  and  John  Stewart,  and 
Walter  Alexander  to  recover  $9,600  damages, 
the  value  thereof,  for  1,600,000  feel,  bo!»rd 
measure,  of  pine  timber  wrongfully  and  on- 
lawfully  cut  down  and  manufactured  into  saw- 
logs  during  the  logging  season  of  the  winters 
of  1880-81,  and  1881-»2,  by  said  Landry,  and 
by  him  sold  and  delivered  to  said  Stewarts 
and  Alexander,  who  received  and  converted 
the  same  to  their  own  use,  knowing  that  the 
same  had  been  so  wrongfully  cut  from  the 
plaintiffs'  lands;  that  before  the  commence- 
ment of  this  action  the  plaintifb  demanded 
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the  retuEB  of  nid  logs  and  timber,  but  the 
defeadanti  neglected  and  refined  to  teturn 
tlie  same.  Landry  aoswered.  admitting  tbat 
io  1881.  and  sabseqoently  to  ifardi  15, 1881, 
he  cut  and  removed  therefrom  not  exceeding 
200,000  feet;  that  during  Uie  logging  season 
of  1881-82  he  cut  and  removed  therefroai 
not  exceeding  1,500,000  feet;  that  the  stump- 
age  Tslue  thereof  did  not  exceed  $1  per  1,000 
feet;  that  be  justified  sucli  cutting  and  re> 
moval  under  the  contract  stated,  and  the  per- 
formance  thereof  on  his  part;  and  otherwise 
put  in  a  general  denial.  The  answer  of  the 
defendants,  the  Stewarts  and  Alexander,  con- 
sisted of  a  general  denial,  and  denials  of  the 
value  alleged,  and  everything  to  show  that 
they  were  not  bona  /idts  purchasers  of  the 
logs,  and  also  admissions  of  having  purchased 
from  Landry  logs  cut  bv  him  between  March 
15.  1881,  and  April  1.  1882,  1.600,000  feet; 
and  also  allege  tlie  contract  with  Landry 
mentioned;  that  Landry  performed  the  con- 
ditions of  the  contract,  and  had  the  right  to 
cut  the  lugs;  that  tliey  purchased  the  logs  in 
good  faith,  and  without  any  knowledge  or 
information  tliat  the  plaintiffs  had  any  right 
thereto;  and  also  said  foreclosure  action  and 
judgment  in  bar  of  this  action.  Upon  the 
tri:iIof  said  last-named  action  by  the  court, 
a  jury  having  been  waived,  it  wiis  found  as 
matters  of  fact,  in  addition  to  the  facts  found 
in  Siiid  foreclosuK  action,  tliat  Patrick  had 
no  anthority  to  execute  the  contract  at  the 
time  it  was  signed;  that  I^ndry  cut  and  re- 
moved f  roiu  the  lands  200,000  feet  in  the  sea- 
son of  1880-41,  and  in  the  season  of  1881-82 
he  cut  Slid  removed  from  the  land  the  bal- 
ance of  the  timber,  and  sold  and  delivered 
the  same  to  the  Stewarts  and  Alexander,  and 
received  his  pay  therefor  long  prior  to  this 
action, — probably  in  the  spring  of  1882;  that 
at  the  time  of  such  cutting  Landry  bad  in 
fact  no  anthority  to  cut  the  timber,  but  the 
Stewarts  and  Alexander  were  ignorant  of 
tliat  fact,  and  boiiglit  the  logs  from  him  sup- 
posing him  to  be  the  undisputed  owner 
thereof,  bat,  befote  they  bad  fully  paid  there- 
for, they  were  notified  by  the  plaintiffs  tbat 
they  claimed  to  own  them,  and  should  look 
to  them  for  pay  therefor;  that  after  the  tim- 
ber had  ail  been  cut,  and  in  April  or  May, 
1882.  and  while  the  »7U0  and  the  notes  and 
mortgage  still  remained  in  MeCullocb's  bank, 
the  plaintiffs  ratified  the  said  agreement  of 
:M<ircb  10,  1881;  that  about  May  1,  1882.  the 
deed  from  the  plaintiffs  to  Landry  not  hav- 
ing been  delivered  or  deposited  as  agreed, 
Landry  proposed  to  pay  the  §800  and  inter- 
e!>t,  and  allow  the  plaintiffs  to  draw  the  $700 
on  condition  that  tliey  should  at  once  exe- 
ecute  and  deliver  the  deed,  which  proposition 
was  accepted  by  the  plaintiffs  in  April,  1884, 
and  subsequently  tliey  made  and  tendereil 
thf  deed  to  Landry,  and  demanded  payment 
as  agrreil,  but  Landry  did  not  pay  the  $800 
and  interest,  and  tlie  deed  was  never  deliv- 
eied;  tbat  the  strict  foreclosure  action  was 
commenced,  tried,  and  judgment  entered 
therein  as  stated;  that  I^ndry  treated  the 


agreement  as  valid  from  the  outset,  per- 
formed the  conditions  thereof,  entered  upon- 
the  lands,  cut  the  timber,  and  disposed  of  it 
to  ids  co-defendants;  that,  after  the  timber 
had  been  so  cat,  removed,  and  disposed  of,  - 
the  plaintiffs,  with  full  knowledge  of  such 
catting,  removal,  and  sale,  ratified  said  con- 
tract, and  executed  and  deposited  said  deed 
as  required;  that  the  amount  of  timber  so  cut 
and  removed  by  Landry,  and  by  him  sold  to 
his  oo-defendants,  over  and  above  the  200,- 
000  feet  which  the  conti-act  gave  him  the 
right  to  cut  tlie  first  season,  was  1,400,000 
feet,  of  which  one-third  was  Norway  pine,  of 
the  value  of  $1  per  1,000  feet,  and  the  other 
two-thirds  white  pine,  of  the  value  of  91.50 
per  1,000  feet.  As  conclusions  of  law,  the- 
court  found,  in  effect,  that  the  ratification  of 
the  contract  of  March  10,  1881,  by  the  plain- 
tiffs related  back  to  the  the  time  of  its  unau- 
thorized execution;  that  the  rights'  of  the 
parties  were  to  be  determined  in  all  respects 
as  if  that  agreement  bad  been  originally  ex- 
ecuted by  Patrick  with  full  authority  to  do 
so  from  tlie  plaintiffs;  that  the  cutting  of 
the  timber  by  Landry  was  lawful,  and  the 
other  defendants  obtained  a  valid  and  unin- 
cumbered title  to  the  logs  purchased  from 
him;  that  the  plaintiffs  were  not  entitled  to 
recover  in  this  action;  that  judgment  was 
ordered  therein  to  be  entered  in  favor  of  the 
defendants  and  against  the  plaintiffs,  dis- 
missing this  action,  with  coats  to  be  taxed. 
From  the  judgment  entered  thereon  accord- 
ingly the  plaintiffs  bring  this  appeal. 

Bump  &  Hetzel,  for  appellants.  8ili>er~ 
thorn.  Hurley,  Rywn  A  Jonet  and  /.  IF> 
Ooehran,  fur  respondents. 

Cassodat,  J.,  (after  stating  the  facts  a» 
above.)  The  findings  of  the  court  are  not 
iiflsailed,  except  in  so  far  as  it  is  found  that 
the  plaintiffs  ratified  the  Patrick  contract  aft- 
er the  timber  had  been  cut,  removed,  and 
disposed  of.  with  full  knowledge  of  such  cut- 
ting, removal,  and  sale.  The  plaintiff  War- 
ren testified,  in  effect,  tbat  he  had  a  con- 
versation with  Stewart  respecting  the  logs- 
cut  from  these  lands  in  May,  1882.  and  then 
told  him  that  be  understood  that  Stewart  had 
purchased  the  logs  cut  by  Landry  on  said 
lands,  and  that  the  plaintiffs  would  look  to- 
him  for  their  pay;  that  he  received  such  in- 
formation from  a  letter  written  by  Cochran, 
April  28,  1882;  that  he  saw  Cochran  in  May, 
1882,  and  was  by  him  notified  that  tlie  tim- 
ber was  mostly  cut  off  the  land  at  that  time; 
that  he  thereupon  made  inquiries,  and  found 
that  Landry  had  logged  there;  that  at  that 
time  Stewart  told  him  he  bad  bought  Lan- 
dry's logs,  and  paid  him  some  thereon;  that 
subsequently  he  authorized  his  attorneys  to- 
make  the  verbal  agreement;  that  he  made  an 
arrangement  with  Landry  that  if  he  paid 
over  the  $700,  and  the  $800,  with  interest,  h» 
would  deed  him  the  lands;  that  subsequently 
the  suit  for  the  strict  foreclosure  of  the  con- 
tract was  commenced;  that,  after  they  get 
judgment  in  tbat  suit,  their  attorneys  Jt«-^ 
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ceired  the  $700  pursuant  to  tbat  decree,  wbich 
■determined  that  there  was  due  the  plaintiffs 
upon  the  con  tract  in  addition  the  $800  and  in- 
tereBt.  We  must  hold  that  the  several  findings 
of  fact  are  all  supported  bv  the  evidence,  and 
mnst  be  treated  as  verities  in  the  case,  and 
hence  that  the  contract  was  in  fact  ratified,  as 
found  by  thecourt.  The  theory  of  the  plaintiffs 
is  that.assuming  that  the  Patrick  contract  was 
'valid  when  made,  vet  that  it  only  authorized 
the  cutting  of  the  200,000  feet;  and  that  all 
-cut  in  excess  of  that  amonnt  was  wrongfully 
cut,  and  for  wbich  Landry  and  the  other  de- 
fendants became  liable  in  trespass.  Assum- 
ing tliis  to  be  true,  still  it  was  competent  for 
the  plaintiffs,  with  full  knowledge  of  the 
fact  that  the  lands  had  been  substantially 
stripped  of  the  timber,  to  waive  the  tort,  and 
pursue  their  remedies  on  tlie  contract.  This 
is  precisely  what  was  done,  not  only  by  the 
negotiations  and  agreements,  but  by  the  ac- 
tion for  a  strict  foreclosure  of  the  contract, 
and  by  virtue  of  which  they  obtained  the 
$700  HS  a  part  of  the  contract  price  for  the 
lands  and  also  tlie  lands;  and  it  may  be  that 
in  such  equitable  action  the  plaintiffs  might 
liave  recovered,  as  against  Landry,  the  actual 
value  for  all  timber  taken  from  the  lands  in 
«xcess  of  the  amount  actually  authorized  by 
tlie  contract,  as  in  Hoile  v.  Bailey,  58  Wis. 
452-456, 17  N.  W.  Rep.  322.  But  that  ques- 
tion is  not  before  us  for  consideration.  The 
question  here  presented  is  whether  the  plain- 
tiffs.after  having  thus  ratified  the  contractnnd 
pursued  a  lawful  remedy  under  it,  were  still 
at  liberty  to  go  back  and  maintain  this  action 
of  naked  trespass  for  such  excess,  the  same 
as  though  Landry's  cutting  of  such  excess 
bad  never  been  authorized,  nor  sanctioned 
with  full  knowledge  of  the  facts  by  such  sub- 
flequent  negotiations,  agreements,  foreclosure, 
and  judgment.  The  two  remedies  thus  sought 
to  be  made  available  are  certainly  inconsist- 
ent with  each  other.  The  rule  is  universal 
that  where  a  party  has  the  choice  between 
two  inconsistent  remedies  or  causes  of  ac- 
tion, and  he  deliberately  adopts  the  one,  such 
-election  becomes  conclusive  upon  him,  and 
precludes  him  from  subsequently  adopting 
the  other.  Mariner  v.  Rtiilway  Co.,  26  Wis. 
84;  Hollehan  v.  Roughan.  62  Wis.  64.  22 
N.  W.  Rep.  168;  Kaehler  v.  Dobberpuhl,  60 
Wis.  261,  18  N.  W.  Rep.  841;  Dunks  v.  Ful- 
ler, 32  Mich.  242;  Nield  v.  Burton,  49  Mich. 
53,  12  N.  W.  Rep.  906;  Far  well  v.  Myers, 
59  Mich.  179,  26  N.  W.  Rep.  328.  Besides, 
Landry  having  deposited  the  $700,  and  the 
notes  and  mortgage  of  $800,  as  agreed  in  the 
contract,  and  the  plaintiffs,  with  full  knowl- 
edge of  the  facts,  having  subsequently  rati- 
fied the  agreement,  deposited  the  deed,  as 
stated,  such  ratification  related  back  to  the 
time  of  the  making  of  the  contract;  and 
hence  the  rights  and  liabilities  of  the  parties 
in  equity,  as  to  the  cutting  and  removing  the 
timbtr,  must  be  regarded  the  same  as  though 
the  deed,  as  well  as  the  notes  and  mortgage 
and  the  $700,  had  all  been  deposited  in  the 
bank  within  the  time  contemplated  in  the 


'original  contract.  It  is  to  be  remembered 
that  the  defense  on  the  part  of  the  Stewarts 
and  Alexander  is  equitable  in  its  nature. 
This  being  so,  the  relation  of  the  parties  in 
equity,  upon  such  ratification,  was  that  of 
mortgagor  and  mortgagee,  instead  of  that  of 
vendor  and  vendee.  It  is  claimed  that,  as 
the  strict  foreclosure  judgment  was  not 
pleaded  in  the  separate  answer  of  Landry,  it 
is  not,  as  to  him,  available  as  an  equitable 
defense.  But  it  was  so  pleaded  by  the  Stew- 
arts and  Alexander,  and  hence  was  admissi- 
ble in  their  behalf.  If  the  plaintiffs  wished 
to  avail  themselves  of  such  defect  in  I>an- 
dry's  answer,  tlie  objection  should  have  been 
specific,  in  wliich  event,  the  same  might  have 
obviated  by  an  amendment.  Besides,  we 
are  inclined  to  think  it  was  admissible  upon 
that  answer,  since  it  tended  to  prove  that  the 
trespass  alleged  had  in  fact  been  waived  by 
the  plaintiffs.  The  judgment  of  the  circuit 
court  is  aiBrmed. 


Plcher  v.  McDonald  Lumber  Co. 

{Supreme  Court  of  WUoonHn.    April  85,  1889.) 

Rkvivai.  op  Actions. 

1.  The  fact  that  the  proceedings  In  an  action,  at 
the  time  of  the  death  of  one  of  the  parties,  do  not 
disclose  facts  showing  that  the  action  Bnrvives, 
does  not  defeat  the  right  to  continue  it  in  favor 
of  or  against  the  representative  of  the  deceased, 
if  the  cause  of  action  in  fact  survives. 

8.  Any  complaint  made  by  the  representative  of 
a  deceased  plaintiff,  though  It  be  uie  first  filed  in 
the  action,  Is  a  supplemental  complaint,  within  the 
meaning  of  Rev.  St.  Wis.  |  3803,  authorizing  ac- 
tions to  be  revived,  on  motion,  within  one  year 
from  the  death,  eto.,  "  or  afterwards,  on  a  supple- 
mental complaint. " 

8.  There  being  no  special  statutorr  provision  in 
Wisconsin  limiting  the  right  to  revive  an  action, 
where  the  plaintiffhas  died  before  serying  his  com- 
plaint, to  one  year,  the  court  will  not  mEUce  such  a 
limitation,  especially  since,  by  Rev.  St.  S  2811,  the 
defendant  has  power  to  expedite  the  proceedings 
If  he  thinks  the  plaintifil's  representative  is  dila- 
tory. 

Appeal  from  circuit  court,  Marathon  coun- 
ty; Chakles  M.  Webb,  Judge. 

The  facts  are  stated  in  the  opinion.  The 
sections  of  the  statute  referred  to  are  as  fol- 
lows: "Sec.  2803.  In  case  of  the  death  or 
other  disability  of  a  party,  if  the  cause  of  ac- 
tion survives  or  continues,  the  court,  on  mo- 
tion, at  any  time  within  one  year  thereafter, 
or  afterwards,  on  a  supplemental  complaint, 
may  allow  or  compel  the  action  to  be  con- 
tinued by  or  against  his  representatives  or 
successor  in  interest."  "Sec.  2810.  When- 
ever any  person  shall  be  entitled  to  revive  or 
continue  any  action  or  proceeding  inter- 
rupted by  the  occurrence  of  death,  removal 
from  a  trust,  or  other  disability,  he  may  make 
and  file  with  the  clerk  a  supplemental  com- 
plaint, affidavit,  or  petition,  as  the  action  or 
proceeding  may  l>e,  and  thereupon  a  notice  to 
the  other  party,  or  his  proper  representative, 
of  the  time  and  place  of  such  filing,  and  that 
unless  he  shows  cause,  if  any  he  have,  by  an- 
swer or  atBdavit.  within  twenty  days  after 
service  of  such  notice  on  him,  exclusive  of 
the  day  of  service,  why  such  action  or  pro- 
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ceeding  should  not  be  revived  or  continued, 
tiie  same  will  stand  revived  or  continued,  ac- 
cording to  such  supplemental  complaint,  peti- 
tion, or  affidavit.  *  ♦  *  Sec.  2811.  At 
aay  time  after  the  death  of  the  plaintiff,  or 
after  the  plaintiff's  marriage,  -where  it  affects 
the  rights  of  either  party,  the  court  may,  in 
its  discretion,  upon  notice  to  such  persons  as 
it  shall  direct,  and  on  the  application  of  the 
adverse  party,  or  of  a  person  whose  interest 
is  uffec-ted,  make  an  order  that  the  action  be 
dismissed,  unless  continued  by  the  proper 
parties,  within  a  time  to  be  therein  specified, 
not  less  thitn  three  months  after  tlie  making 
tliereof ;  and,  unless  so  continued  within  such 
time,  the  same  shall  stand  dismissed  thereby, 
without  further  order." 

Brown  <t-  Pradt  and  D.  J.  Pvlling,  for  ap- 
pellant. Silverthom,  Hurley,  Ryan  cfe  Jones 
and  liardeen,  Mylrea  &  Marchetti,  for  re- 
spondent. 

Tayix>r,  J.  This  action  was  commenced 
in  the  circuit  court  by  service  of  a  summons 
on  the  defendant  and  respondent  in  this  ap- 
l>eal,  on  the  3d  of  July,  1886.  On  the  7th 
of  July,  1886,  defendant  served  notice  of  ap- 
pearance, ami  demanded  a  copy  of  the  com- 
plaint. August  1,  -1886,  the  plaintiff  died, 
intestate,  l>eing  at  the  time  of  bis  death  a 
resident  of  Wausau,  in  this  state.  No  com- 
plaint was  ever  served  on  the  defendant  dur- 
ing the  life-time  of  the  plaintiff.  After  the 
death  of  the  plaintiff,  D.  L.  Plumer  was  ap- 
pointed administrator  of  the  estate  of  the  de- 
ceased plaintiff.  On  March  16,  1888,  the 
plaintiff's  attorney  flled  in  the  office  of  the 
circuit  court  for  Marathon  county  what  was 
entitled  "a  supplemental  complaint,"  setting 
forth  a  cause  of  action  in  favor  of  the  de- 
ceased against  the  defendant,  for  damages 
caused  by  the  negligence  of  the  defendant,  in 
the  operation  and  use  of  a  slab-burner  owned 
by  the  defendant;  also  setting  out  the  tact 
that  the  action  had  been  commenced  in  the 
life-time  of  tiie  deceased  plaintiff;  that  no 
pleadings  had  ever  been  made  or  served  in  the 
action  prior  to  the  death  of  the  said  plaintiff; 
that  the  action  bad  never  lieen  revived,  and 
was  pending;  that  the  plaintilT,  as  adminis- 
trator, makes  and  files  this  complaint  as  a 
supplemental  complaint  in  said  action,  and 
prays  that  the  action  be  revived  in  his  name, 
as  administrator  of  the  estate  of  said  B.  G. 
Flumer,  drceased.  The  present  plaintiff  filed 
this  complaint  with  the  clerk  of  said  court, 
to/relber  with  a  notice,  which  was  served  on 
the  defendant.  The  notice  served  on  defend- 
ant was  as  follows:  "D.  L.  Plumer,  ad- 
ministrator. Plaintiff,  vs.  The  McDonald 
Lumber  Co.,  Defendant.  You  are  hereby 
notified  that  the  plaintiff  in  the  above-entitled 
action,  D.  L.  Plumer,  lias  made  and  flled  a 
supplemental  complaint  in  said  action  In  the 
office  of  the  clerk  of  the  circuit  court  for 
Marathon  county,  in  the  city  of  Wausau,  in 
said  county,  on  this  16th  day  of  March,  1888. 
Now,  therefore,  unless  you,  the  said  defend- 
ant, show  cause,  if  any  you  have,  by  answer 


or  afBdavit,  within  20  days  after  service  of 
this  notice  upon  you,  exclusive  of  the  day  of 
service,  why  said  action,  entitled  'B.  G. 
Plumer  vs.  'The  McDonald  Lumber  Company, 
Defendant,'  should  not  be  revived  and  con- 
tinued, the  same  will  stand  revived  and  con- 
tinued, according  to  such  supplementiil  com- 
plaint. And  you,  the  said  defendant,  are 
hereby  notified  that  the  plaintiff  will,  at  the 
expiration  of  said  twenty  days,  apply  to  the 
court  for  an  onler  reviving  and  continuing 
said  action.  Dated  March  16. 1888. "  After 
the  service  of  this  notice  on  the  defendant's 
attorney,  said  attorney,  on  the  29th  day  of 
March,  1888,  upon  an  affidavit  setting  forth 
substantially  the  facts  above  stated,  obtained 
the  following  order  to  show  cause,  viz:  "[Title 
of  cause.]  Upon  the  affidavit  of  T.  C.  Kyan, 
hereto  annexed,  and  upon  all  the  palters  made 
and  filed  in  this  action,  let  the  representatives 
of  the  plaintiff  show  cause  before  this  court, 
at  the  court-house  in  the  city  of  Wausau,  in 
said  county,  on  the  SOtb  day  of  March,  1888, 
at  the  opening  of  the  court  on  that  day,  eras 
soon  thereafter  as  counsel  can  be  heard,  why 
this  action  should  not  be  dismissed,  why  the 
supplemental  complaint  served  herein  should 
not  be  stricken  from  the  files,  and  why  the 
defendant  should  not  have  such  other  and 
further  relief  in  the  premises  as  may  be  just. 
Let  a  copy  of  this  order  and  accompanying 
papers  be  served  upon  the  plaintiff's  attorney 
forthwith. "  On  the  hearing  of  this  order  the 
plaintiff's  attorney  made  an  affidavit  setting 
forth  the  reasons  why  said  action  was  not 
revived  within  one  year  after  the  death  of 
said  plaintiff,  and  showing  that  the  plaintiff 
was  not  in  default  at  the  time  of  his  death  in 
not  serving  a  complaint  in  the  action.  Upon 
the  hearing  of  said  order  to  show  cause  the 
circuit  court  made  the  following  order,  after 
reciting  the  facts:  "Now,  therefore,  the 
court,  being  sufficiently  advised  in  relation 
thereto,  ordered  that  said  *  supplemental  com- 
plaint,' so  called,  be,  and  the  same  is  hereby, 
stricken  from  the  Hies,  and  the  service  there- 
of is  hereby  set  aside,  and  the  application  of 
the  administrator  to  revive  and  continue  said 
action  in  the  name  of  D.  L.  Plumer,  as  aacb 
administrator,  is  hereby  denied,  with  ten  dol- 
lars' costs,  on  the  ground  that  the  application 
made  by  said  D.  L.  Plumer  to  revive  and 
continue  this  action  was  not  made  within  the 
time  required  by  Utw.  Dated  April  18, 1888. 
By  the  Court,  Chas.  M.  Wjsbb,  Judge." 
From  this  order  the  plaintiff  appeals  to  this 
court. 

It  will  be  seen  by  this  order  that  the  learn- 
ed circuit  judge  denied  tbe  relief  prayed  for 
by  the  plaintiff,  but  refused  to  grant  the  re- 
lief naked  by  the  defendant,  viz.,  the  dismiss- 
al of  the  action.  If  the  plaintiff  was  not 
entitled  to  the  relief  asked  by  him,  then  it 
would  seem  that  under  the  provisions  of  sec- 
tion 2811  the  action  should  have  been  dis- 
missed. In  this  case  there  is  no  contention 
that  the  plaintiff's  cause  of  action  stated  in 
the  complaint  filed  did  not  survive  after  his 
death.     It  is  contended,  however,  on  the 
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part  of  the  learned  counsel  for  the  respond- 
ent, that  as  at  the  time  of  the  death  <x(  the 
plaintiff  no  oomphiint  bad  been  m»de  or 
served  in  the  case,  there  was  nothing,  there- 
fore, in  the  record  to  indicate  whether  the 
action  would  or  would  not  survive.  Tiie 
fact  that  the  proceedings  in  the  action,  at  the 
death  of  the  plaintiff  or  defendant,  do  not 
disclose  facts  showing  that  the  action  sur- 
vives, does  not,  we  think,  destroy  the  right 
to  oontiuue  the  same  in  favor  of  the  repre- 
sentatives of  the  plaintiff,  or  against  the 
representative  of  the  defendunt,  if  in  fact 
the  real  cause  of  action  survives.  Consider- 
ing sections  2803  and  2810  together,  we 
think  there  can  be  no  doubt  as  to  the  right 
of  the  plaintiff's  representative  to  revive 
this  action,  upon  motion,  within  one  year 
after  the  deatli  of  plaintiff,  upon  showing 
by  affidavit  the  death  of  the  plaintiff  after 
the  action  was  commenced,  and  setting  forth 
in  such  affidavit  the  fact  that  the  action  was 
commenced  to  recover  against  the  defendant 
upon  a  cause  of  action  which  survives  to  his 
representative  under  section  4253,  Rev.  St. 
So  we  tiiink  there  can  be  no  doubt  but  the 
plaintiff  has  the  rigiit  to  revive  this  action 
upon  the  facts  stated  in  his  sworn  complaint, 
and  upon  the  affidavit  of  his  attorney,  un- 
less he  is  barred  of  his  right  by  not  reviving 
tlie  action  within  one  year  after  the  death  of 
the  plaintiff.  The  sworn  complaint  states 
that  the  original  action  was  commenced  to 
recover  damages  for  an  injury  to  real  and 
])ersonal  property,  and  so  survives  under 
section  4253.  There  is  no  denial  of  the 
facts  stated  in  the  complaint.  In  view  of 
the  provisions  of  sections  2803.  2810,  2811, 
Rev.  iSt.,  it  is  evident  that  the  death  of  the 
plaintiff  does  not  dispose  of  tlie  case  finally, 
until  the  expiration  of  two  yeai's  after  such 
death,  except,  perhaps,  in  a  case  where  the 
plaintiff  has  served  his  complaint  in  his  life- 
time, and  such  complaint  states  only  a  cause 
of  action  which  dies  with  the  plaintiff  or 
defendant.  This  is  evident  from  the  pro- 
visions of  section  2811,  which  gives  the  de- 
fendant, after  the  death  of  the  plaintiff,  the 
ri§ht  at  any  time  after  such  death  to  apply 
for  and  obtain  an  order  dismissing  the  ac- 
tion, unless  the  action  tie  revived  within  the 
time  fixed  by  the  courts.  This  section  was 
a  new  section,  taken  from  the  Kew  York 
Code,  and  placed  in  tlie  Revision  of  1878,  so 
that  a  defendant  might,  after  the  death  of  a 
plaintiff,  in  an  action  which  survived,  com- 
pel a  revival  of  the  action  within  a  reasonable 
time  after  the  death  of  such  plaintiff,  or 
have  the  case  dismissed.  Under  that  sec- 
tion be  need  not,  in  any  case,  await  the  ac- 
tion of  the  representatives  of  the  plaintiff, 
either  for  one  or  two  years  after  the  death 
of  the  plaintiff,  but  may  compel  the  revival 
within  the  term  fixed  by  the  order  of  the 
court,  or  have  the  action  dismissed.  If  the 
complaint  had  been  served  in  the  life-time  of 
the  plaintiff,  it  is  not  contended  that  the  ac- 
tion could  not  have  been  revived  after  the 
expiration  of  one  year  from  the  death  of  the 


plaintiff,  and  within  the  two  years  prescribed 
by  the  statute.  It  is  arged  that  when  the 
plaintiff  has  not  served  his  complaint,  his  time 
to  revive  the  action  is  limited  tonne  year, 
because  it  is  said  that  in  such  case  there  can 
be  no  such  thing  as  a  supplemental  com- 
plaint within  the  meaning  of  section  2803; 
that  it  can  only  be  revived  by  motion;  and 
that  motion  must  be  made  within  a  year 
after  death.  'We  think  this  is  t(N>  narrow  a 
construction  of  the  statute.  We  think,  as 
there  is  no  special  provision  of  the  statute 
limiting  the  right  to  revive  an  action  when 
the  plaintiff  has  died  before  he  has  served 
his  complaint  to  one  year,  there  should  be 
no  such  limitation  made  by  the  court,  es- 
pecially since  section  2811  gives  the  defend- 
ant the  power  to  expedite  the  proceedings  if 
he  thinks  the  repi'eeentative  of  the  plaintiff 
is  unreasonably  dilatory.  We  think  anj 
complaint  made  by  the  representative  of  thie 
deceased  plaintiff  is  a  supplemental  com- 
plaint within  the  meaning  of  the  statute. 
Such  complaint,  in  order  to  be  a  good  one, 
must  necessarily  state  facts  which  have  oc- 
curred since  the  commencement  of  the  ac- 
tion, or  it  wonid  not  be  a  good  complaint. 
It  must  state  the  death  of  the  plaintiff,  the 
appointment  and  qualiQcations  of  the  repre- 
sentative of  the  deceased,  as  well  as  the  facts 
constituting  the  original  cause  of  action. 
The  new  facts  occuiring  after  the  action  was 
commenced,  and  which  must  be  stated  in  the 
complaint  made  and  filed  by  the  plaintiff's 
representative,  are  necessarily  supplemental 
to  the  facts  necessary  to  be  stated  in  the 
complaint  made  before  the  death  of  the  plain- 
tiff. This  section  should  be  construed  in  the 
light  of  the  former  practice  in  chancery  to 
determine  what  is  meant  by  "supplemental 
complaint."  Under  the  old  chancery  prac- 
tice every  complaint  made  In  the  case  after 
the  commencement  of  the  action  would  nec- 
essarily be  supplemental  in  some  respects  to 
the  original  complaint  from  the  fact  ihat  the 
filing  of  the  original  complaint  was  the  com- 
mencement of  the  action.  The  complaint  or 
bill  was  always  filed  before  process  to  bring 
in  the  defendant  was  issued  or  served.  As 
every  complaint  to  revive  an  action  after  the 
death  of  a  party  plaintiff  in  the  old  chancery 
proceedings  would  be  in  the  nature  of  a  sup- 
plemental complaint,  we  think  the  meaning 
of  our  statute  in  regard  to  reviving  an  ac- 
tion, by  filing  a  supplemental  complaint, 
should  be  construed  to  mean  any  complaint 
filed  for  that  nurpose  after  the  conimence- 
ment  of  the  action.  The  order  of  the  circuit 
court  is  reversed,  and  the  cause  is  remanded, 
with  directions  to  enter  an  order  reviving 
the  action  in  favor  of  the  plaintiff,  and  for 
further  proceedings  according  to  law. 


Ellis  o.  Cart. 
(Supreme  Court  of  JTtecoTWin.    April  35, 1839.) 

COHTBACT  TO  Ui^S  k.  WlU,— BtaTCTB  0»  FbACSS 
— QCXNTDM  MbRUIT, 

1.  A  step-daughter  who  is  a  member  of  the  fam- 
ily of  her  itep-father  cannot  recover  tor  .services 
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leniered  ma  Us  hoosekeeper  without  proring  an 
express  promise  or  aureemant  on  his  part  to  pay 
b or  therefor.' 

3.  An  afreement  by  the  step-father  to  devise  to 
her  all  of  hia  real  and  personal  property  in  consid- 
eration of  her  serrioes  is,  as  to  the  agreement  to 
devise  the  land,  within  the  Wisconsin  statute  of 
frauds,  (Rev.  St  p.  654,  |  WM,)  and  being  Indivisi- 
ble, and  failing  in  part,  it  fails  as  to  the  whole.* 

8.  Fart  performance  oa  her  part  alone  is  not 
sufficient  to  talce  the  case  out  of  the  statute. 

4.  Though  the  agreement  to  make  the  devise  is 
void  as  a  contract,  the  promise  contained  therein 
to  pay  her  for  her  services  is  sufficieht  to  rebut 
the  presumption  growing  out  of  the  relationship 
of  the  parties  that  the  services  were  to  be  gratu- 
itous, and  will  sustain  an  action  on  the  qiuintum 
meru<t. 

Appeal  from  circuit  court,  Milwaukee 
county;  D.  H.  JoHssON,  Judge. 

The  plaintiff  presented  a  claim  in  the  Mil- 
waukee count;  court  iigainst  the  estate  of 
John  Gorman,  the  defendant's  intestate,  for 
services  rendered  by  l>er  as  liis  liousekeeper 
from  January  1,  1879,  to  the  lime  of  his 
death,  which  occurred  March  26, 1887.  The 
county  Qonrt  disallowed  the  claim.  On  tt|i- 
peat  the  circuil  cinirt  reversed  the  judgment 
of  the  county  court,  and  directed  the  latter 
court  to  allow  the  clitim  at  SI, 700,  that  tieiog 
the  amount  stipulaled  to  be  due  her  in  case 
her  claim  should  be  allowed.  The  case  is 
fully  stated  in  the  findings  of  fact  and  con- 
clusions of  law  of  the  circuit  court.  These 
are  as  follows:  "First.  That  John  Gorman 
died  on  the  2Ist  day  of  March,  A.  D.  1887, 
being  of  al>out  the  age  of  seventy-two  (72) 
years,  intestate,  and  never  having  made  a 
will;  anil  failed  and  neglected  to  give  or  de- 
vise in  any  manner  his  property,  or  any  part 
thereof,  to  claimant.  Second.  That  tlte  ea- 
tate  whereof  John  Gorman  died  seised  or  in 
any  way  possessed  consisted  of  real  estate  of 
the  value  of  f  1,300,  and  personal  estate  of 
the  value  of  $790.  together  amounting  to 
»2,090.  Third.  That  Elizabeth  EllU,  the 
claimant,  was  the  step-daughter  of  said  John 
Gorman,  deceased,  and  lived  and  made  her 
home  with  him  and  her  mother,  at  Ids  house, 
until  the  death  of  her  mother,  on  or  about 
the  1st  day  of  January,  A.  D.  1879.  Fourth. 
That,  shortly  after  the  death  of  her  mother, 
said  claimant  left  the  bouse  of  John  Gorman, 
and  went  to  live  with  her  brother  in  said 
city  of  Milwaukee.  Fifth.  Thai,  soon  after 
said  claimant  left  the  bouse  of  said  John 
Gorman,  an  oral  agreement  was  entered  into 
between  said  deceased  and  the  claimant  that, 
in  consideration  of  her  keeping  hia  house  and 
taking  care  of  him  during  the  residue  of  bis 
life,  he  was  to  devise  and  t>equeath  to  her  all 


'  On  the  necessity  of  showing  an  express  prom- 
ise to  pay  for  services  renderM  by  one  living  as  a 
member  of  the  family  of  the  person  served,  see 
Feiertag  T.  Feiertag,  (Mich.)  41  N.  \V.  Rep.  414. 
and  cases  cited;  'V^ley  v.  Bull,  (Kan.)  20  Pac 
Rep.  856,  and  note;  Ulrfch  v.  Arnold,  (Pa.)  18  Atl. 
Rep.  831,  and  note;  Bostwiok's  Bstate  v.  Bostwtck, 
(Wis.)  37  N.  W.  Rep.  406,  and  noteL 

*Ab  to  what  agraeiiMDta  relating  to  land  are 
within  the  statute  of  frauds,  see  Watters  v..  Uo- 
Guisran,  (Wis.)  89  N.  W.  Rep.  882,  and  note;  Moor- 
sam  v.  Wood,  (Ind.)  19  TS.  E.  Rep.  739;  Gardner  v. 
BasdeU,  (Tex.)  7  B.  W.  Rep.  781,  and  note. 


his  i«al  and  peraonal  property,  as  compensa- 
tion for  her  services  so  to  be  rendered  to  de- 
ceased. Sixth.  That  on  or  about  the  1st  day 
of  July.  A.  D.  1879,  said  claimant  returned 
to  the  house  of  the  deceased,  and  became  his 
housekeeper,  in  which  position  she  remained, 
discharging  her  duties  faithfully  to  the  day 
of  his  death,  in  pursuance  of  tl>e  aforesaid 
agreement.  Smenth.  That  the  value  of 
claimant's  services  rendered  said  deceased 
prior  to  the  23d  day  of  April,  A.  D.  1885, 
was  and  is  the  sum  of  f^4-  per  week,  and  the 
value  of  such  services  subsequent  to  said  23d 
day  of  April,  1885,  was  and  is  the  sum  of  S5 
per  week."  And  the  following  conckisions 
of  law  thereupon:  "First,  That  the  statute 
of  limitations  has  no  application  to  any  part 
of  plaintiff's  claim.  Second.  That  the  claim- 
ant is  entitled  to  recover  in  this  action  upon 
a  qtuantum  f»aruit  from  the  estate  of  John 
Gorman,  deceased,  the  value  of  the  services 
rendered  by  her  from  the  Ist  day  of  July, 
1879,  to  the  2l3t  day  of  March,  1887,  amount- 
ing to  the  sum  of  91,700.  Third.  That  the 
judgment  and  order  of  said  county  court 
herein  appealed  from  should  be  reversed,  and 
the  papers,  documents,  and  records  herein 
remitted  to  said  court,  and  said  court  di- 
rected to  reverse  its  said  judgment,  and  en- 
ter judgment  therein  for  said  claimant,  and 
against  said  estate,  in  accordance  with  the 
opinion  of  this  court,  and  its  findings  and 
conclusions  herein.  Let  judgment  be  en- 
tered for  the  claimant  for  the  sum  of  Sl.TOO. 
and  costs. " 

In  adilition  to  the  above  findings,  the  court 
fo«ind,  at  the  request  ol  the  d^ndant,  at 
follows:  "(1)  TImt  said  John  Gorman  was 
in  poor  circurastutces  financially,  and  was 
employed  as  the  driver  of  a  dray  at  all  times 
In  the  complaint  mentioned.  (2)  That  the 
real  estate  of  said  deceased  consisted  of  a  20- 
toot  lot,  with  a  small  on»«tar7  house  tber»- 
on,  containing  three  rooms,  which  house 
was  used  and  occupied  1^  said  deceased  at 
all  times  aforesaid  as  his  homestead.  (3) 
That  olaimant.  from  the  tinte  she  was  a 
small  <^d.  lived  with  the  deceased  at  his 
home  up  to  and  until  the  time  of  her  mar- 
riage, wMeh  occurred  on  the  17th  day  of  No- 
vember, 1886,  excepting  only  a  period  of  two 
months,  when  she  lived  with  her  brother, 
and  after  bar  marriage  the  and  her  husband 
lived  thera  up  to  the  death  of  said  John  Gor* 
man;  and  that  during  said  two  months 
while  said  dainmnt  lived  with  her  brother 
said  deceased  lived  at  his  home  entirely  alone. 
(4)  That  at  aU  times  mentioned  in  her  said 
claim  the  claimant  worked  out  in  a  shirt 
factory  on  an  average  of  four  or  five  whole 
days  in  each  week,  and  received  for  such 
services  about  97  per  week.  (5)  That  no  ac- 
count whatever  was  ever  kept  bi^ween  claim- 
ant and  said  decease*!,  and  that  claimant  at 
all  times  came  and  went,  received  and  en- 
tertained her  relatives  and  friends  at  said 
house,  as  she  pleased,  and  her  husband 
courted  and  married  her  from  there,  and  they 
lived  there,  and  made  it  Iheir.home  after 
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their  marriage.  (6)  That  a  brother  of  said 
claimant  lived  with  snid  deceased,  at  his  said 
house,  for  a  period  of  five  years,  and  paid  liis 
board  during  all  such  time,  and  that  claim- 
ant never  paid  any  board  while  she  lived  at 
said  house.  (7)  That  there  never  was  any 
contract  in  writing  between  deceased  and 
claimant  respecting  compensation  for  her 
services,  nor  any  note  or  memorandum  of 
any  contract  signed  by  said  deceased  or  any 
duly-autliorized  agent.  (8)  That  said  claim- 
ant never  assented,  except  by  her  actions,  to 
the  contract  alleged  in  her  complaint,  and 
never  was  in  any  way  obligated  thereby. 
(9)  That  said  deceased  was  repeatedly  nrged 
to,  and  often  positively  declined  to,  mal^e  a 
will  providing  for  the  claimant." 

The  defendant  appeals  from  the  judgment 
of  the  circuit  court. 

Van  Dyke  eft  Van  Dyke,  for  appellants. 
8omer»,  Somers  &  Dorr,  for  respondent. 

Lyon,  J.,  (after  stating  the  facts  as 
above.)  Undoubtedly  the  claimant,  Mrs. 
Ellis,  being  the  step-daughter  of  the  deceased, 
John  Qorman,  and  a  member  of  his  family, 
cannot  recover  against  his  estate  for  her 
services  without  proving  an  express  promise 
or  agreement  on  his  part  to  pay  her  therefor. 
And  «unh  promise  or  agreement  must  be  es- 
tablished by  direct  and  positive  evidence, 
or  by  circumstantial  evidence  equivalent 
thereto.  It  has  been  so  held  in  many  cases 
in  this  court  cited  in  the  briefs  of  the  respect- 
ive counsel.  The  agreement  alleged  in  the 
complaint  or  claim  of  Mrs.  Ellis,  and  found 
by  the  court  to  have  been  made,  ia,  in  sub- 
stance, that  if  Mrs.  Ellis  would  keep  the 
house  of  the  deceased,  and  take  care  of  him 
during  the  residue  of  his  life,  he  would  de- 
vise and  bequeath  to  her  all  his  real  and  per- 
sonal property  as  compensation  for  such  serv- 
ices. The  agreement  was  oral.  When  it 
was  made,  and  when  John  Gorman  died,  bis 
estate  consisted  of  both  real  and  personal 
property,  but  the  most  of  it  was  real  estate. 
It  is  claimed  on  behalf  of  the  administrator 
that  the  testimony  fails  to  prove  the  above 
agreement.  Mrs.Ellis  testified  as  a  witness 
on  her  own  behalf.  She  gave  no  testimony 
in  chief  of  conversations  or  transactions  had 
by  her  with  the  deceased,  but  on  her  cross- 
exami  nation,  in  answer  to  a  question  by  coun- 
sel for  administrator,  she  testified  that  she 
bad  read  the  statement  of  her  claim  in  the 
complaint,  and  that  the  same  was  true.  This 
is  direct  and  positive  evidence  of  the  alleged 
express  agreement,  and  is  not  controverted 
directly.  Further  than  this,  other  witnesses 
testified,  and  their  testimony  is  not  disputed, 
that  the  deceased  said  to  them,  in  substance, 
at  different  times,  that  Mrs.  Ellis  was  to  have 
all  bis  property  at  his  death,  and  that  she 
understood  it,  or  understood  the  agreement. 
In  addition  to  the  above  testimony,  the  fact 
that  she  left  him  when  her  mother  died,  and 
only  returned  to  live  with  him  after  repeated 
solicitations,  is  significant.  True,  many 
•tlier  statements  of  the  deceased  were  testi- 


fied to,  which,  standing  alone,  are  little  more 
than  expressions  of  his  intention  to  leave  all 
his  property  to  Mrs.  Ellis,  but,  read  in  con- 
nection with  the  more  direct  and  positive 
testimony  of  an  agreement,  they  serve  to  em- 
phasize such  testimony.  But,  disregarding 
these  expressions  of  intention,  we  think  the 
testimony  is  suSlcient,  within  the  rule  above 
stated,  to  establish  the  alleged  express  agree- 
ment. AVe  must  therefore  afiirm  the  finding 
of  the  circuit  court  in  that  behalf. 

The  agreement  thus  established  is  in  part 
for  a  devise  of  land,  and  the  same  was  not 
evidenced  by  any  writing  signed  by  the  tes- 
tator. It  is  therefore  within  the  statute  of 
frauds.  Rev.  St.  p.  654,  §  2304.  The  fact 
that  it  included  personal  as  well  as  real  estate 
does  not  take  it  out  of  the  statute,  even  as  to 
such  personal  estate.  Such  contract  is  indi- 
visible, and,  failing  in  part,  the  whole  fails. 
It  was  so  held  in  Clark  v.  Davidson,  53  Wis. 
317,  10  N.  W  Rep.  384.  Such  is  doubtless 
the  law. 

"When  the  cause  was  on  argument  a  mem- 
ber of  the  court  suggested  to  counsel  the 
question  whether  the  contract  was  not  saved 
by  performance  on  the  part  of  Mrs.  Ellis. 
But  such  performance  on  her  part  is  not  alone 
sufficient  to  take  the  agreement  out  of  the 
statute  of  frauds.  This  is  well  settled.  True, 
Mi's.  Ellis  remained  in  possession  of  the  real 
estate  after  the  death  of  John  Gorman,  but 
site  was  not  put  in  full  possession  under  the 
void  agreement,  and  such  possession  had  no 
necessary  reference  thereto.  Had  the  de:  eased 
put  her  in  possession  under  the  otherwise 
void  agreement,  it  is  probable  we  should  have 
a  proper  case  for  a  specific  performance,  but 
he  did  not  do  so.  The  above  suggestion  to 
counsel  was  made  (in  part  at  least)  upon  tiie 
strength  of  Alderson  v.  Maddison,  L.  R.  & 
Exch.  Div.  293.  The  defendant  in  that  case 
was  seeking  the  benefit  of  a  parol  contract  by 
her  employer  to  devise  her  a  life-estate  in 
certain  lands  for  many  years'  service  as  his 
housekeeper.  She  fully  performed  her  agree- 
ment, but  he  died  without  making  her  the 
devise.  Mr.  Justice  Stephen  held  at  the 
trial  that  the  agreement  was  originally  with- 
in the  statute  of  frauds,  but  that  the  applica- 
tion of  the  statute  was  barred  by  complete 
performance  on  her  part.  The  rule  there 
laid  down  would  in  like  manner  take  the 
present  case  out  of  the  statute,  and  give  Mrs. 
Ellis  an  action  upon  the  parol  agreement. 
We  find,  however,  that  the  judgment  of  Mr. 
Justice  Stephen  was  reversed  by  the  court 
of  appeal,  (L.  R.  7  Q.  B.  Div.  174;)  that  court 
holding  that  performance  of  the  parol  agree- 
ment by  the  defendant  did  not  exclude  the 
operation  of  the  statute  of  frauds.  On  ap- 
peal to  the  house  of  lords,  the  same  rule  was 
held,  and  the  Judgment  of  the  court  of  ap- 
peal afiirraed.  L.  R.  8  App.  Cas.  467.  Sucb, 
also,  seems  to  be  the  rule  of  this  court. 
Blanchard  v.  McDougal,  6  Wis.  167;  Smith 
V.  Finch,  8  Wis.  245;  Brandeis  v.  Neustadtl, 
13  Wis.  142.  We  think,  therefore,  tbat  the 
concession  made  on  the  af  gumentby  counsel 
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for  Mra.  Ellis,  that  the  parol  agreement  to 
devise  tiie  land  to  her  is  void  under  the  slat- 
utf,  was  well  advised. 

It  remains  to  be  determined  whether  such 
express  agreement,  which  is  void  as  a  con- 
tract, is  a  suUicient  ground  upon  which  to 
base  a  claim  for  compensation  quantum 
meruit  for  the  services  therein  stipulated  for. 
It  is  a  verity  in  the  case  that  the  deceased  ex- 
pressly agreed  by  parol  to  pay  Mrs.  Ellis  for 
h<-r  services,  and  that  upon  the  faith  thereof 
she  entered  upon  such  services,  and  con- 
tinued therein  until  he  died,  thus  tuily  per- 
forming lier  part  of  the  agreement.  Were 
this  all,  the  agreement  would  be  a  valid  ex- 
press contract  on  his  part  to  pay  for  such 
services  what  they  were  reasonably  worth. 
But  such  agreement  contains  another  pro- 
vis:on,  which  renders  it  void  as  a  contract. 
It  would  be  a  severe  rule  to  hold  that,  merely 
because  such  provision  was  included  in  the 
parol  contract,  no  doubt  through  the  igno- 
rance of  both  parties  of  the  effect  of  it,  Mrs. 
Ellis  should  lose  all  compensation  for  eight 
years  of  must  faltliful  service  when  she  stip- 
ulated in  advance  fur  such  compensation,  and 
the  deceased  agreed  in  advance  (no  doubt  in 
perfect  good  faith)  to  compensate  her  there- 
for. After  much  investigation  and  thought, 
we  have  reached  the  condusion  that  the  ciise 
is  not  governed  by  any  such  barsli  rule.  The 
reasons  which  have  brought  us  to  this  con- 
clusion will  now  be  briefly  stated. 

Owing  to  the  relationship  between  Mrs. 
Ellis  1^1(1  her  step-father,  and  the  fact  that 
she  was  a  member  of  bis  family,  the  legal 
presumption,  in  the  absence  of  proof  to  the 
contrary,  is  that  her  services  were  rendered 
gratuitously.  The  burden  is  therefore  upon 
her  to  show  that  they  were  not  so  rendered, 
but  that  she  was  to  be  remunerated  ttierefor. 
To  meet  this  obligation  she  proved  the  ex- 
press parol  agreement  for  compensation. 
Trne.  such  agreement  is  void  as  a  contract 
for  the  reasons  stated,  and  hence  cannot  be 
enforced  specifically,  nor  constitute  the  basis 
of  an  action  for  damages.  But  is  there  any 
just  or  sound  reason  why  the  express  prom- 
ise or  stipulation  therein  to  remunerate  her 
siiould  not  still  be  operative,  not  as  a  con- 
tract, but  to  rebut  tlie  presumption  that  Mrs. 
Ellis  rendered  the  services  in  question  gratu- 
itously? 

True,  this  court  has  said,  in  ettect,  in  sev- 1 
eral  cases,  that  the  express  promise  or  agree-  \ 
luent  required  by  the  rule  means  a  valid  ex- ! 
press  contract.     But  in  each  of  these  cases  a  i 
valid  express  contract  was  asserted  and  re- 
lied upon  to  rebut  the  assumption  of  gratui- 
tous service.     Hence,  as  applied  to,  and  lim- 
ited by.  the  facts  of  those  cases,  the  rule  thus 
laiti  down  was  strictly  accurate.   Yet  it  does 
not  oeces^rily  conflict  with  the  rule  above 
suggested,  that  the  presumption  of  gratu- 
itous service  may  be  rebutted  by  proof  of  an 
express  promise  or  agreement  to  remunerate 
tbereior,  which  by  reason  of  some  provision 
contained  in  it  is  void  as  a  contract.     Those 
cases  bold  that,  where  a  valid  express  coutract 


is  relied  upon  to  rebut  the  legal  presumption 
of  gratuitous  service,  such  a  contract  must 
be  proved.  They  do  not  necessarily  hold, 
and  It  would  probably  be  mere  obiter  did 
they  assume  to  hold,  that  such  presumption 
is  not  also  rebutted  by  proof  of  an  express 
promise  or  agreement  to  remunerate,  which, 
for  some  reason,  is  void  aa  a  contract.  There- 
muy  be  a  promise  or  agreement  to  do  a  par- 
ticular thing,  even  though  it  falls  short  of 
being  a  valid  contract.  An  examination  of 
the  cases  above  referred  to  will  show  that 
none  of  them  present  the  question  of  the  ef- 
fect of  a  proiniae  to  remunerate,  which  can- 
not, under  the  statute  of  frauds,  be  enforced 
as  a  contract. 

This  view  is  not  without  authority  else- 
where to  sustain  it.  The  same  question  was 
involved  in  Wallace  v.  Lung.  105  Ind.  522, 
5  N.  E.  Rep.  666.  The  circumstances  were 
very  similar  to  those  in  the  present  case. 
After  holding  that  the  agreement  there  in 
question  was  within  the  statute  of  frauds, 
and  could  neither  be  speciflcally  performed, 
nor  become  the  foundation  of  an  action  for 
damages,  the  court  say  of  it:  "It  does,  howev- 
er, seem  to  rebut  any  presumption  which  oth- 
erwise might  have  obtained,  that  the  services 
rendered  were  to  have  been  gratuitously  per- 
formed, or  that  they  were  performed  under 
the  mere  expectancy  that  the  intestate  would 
leave  the  plaintiff's  ward  a  legacy.  She  is 
therefore  entitled  to  recover  the  value  of  her 
services."  It  is  true,  as  counsel  for  the  ad- 
ministrator argued,  that  the  Indiana  statute 
of  frauds  does  not,  like  ours,  make  a  contract 
void  which  contravenes  its  provisions,  but 
like  section  4  of  the  English  statute  merely 
takes  away  the  right  of  action  upon  it  But 
while  this  difference  leads  to  different  re- 
suits  in  certain  cases,  some  of  which  are 
pointed  out  by  Dixon,  C.  J.,  in  Brandels  v. 
Neustadtl,  supra,  in  other  cases  the  results 
are  the  same  under  both  statutes.  We  are 
unable  to  perceive  that  this  difference  in  the 
statute  affects  the  questions  here  under  con- 
sideration. If  under  the  Indiana  statute  the 
inoperative  agreement  rebuts  the  presump- 
tion that  the  services  were  rendered  gratu- 
itously, we  think  it  should  have  the  same  ef- 
fect under  our  statute.  The  New  York  stat- 
ute of  frauds  is  the  same  as  ours,  yet  it  seems 
to  be  very  well  settled  in  that  state  that  a  re- 
covery may  be  had  for  services,  otherwise 
gratuitous,  if  the  plaintiff  proves  an  express 
pronii.se  or  agreement  to  remunerate  there- 
for, although  the  same  rests  in  parol,  and 
the  remuneration  is  to  be  made  by  a  devise 
or  conveyance  of  land.  Quackenbush  v. 
Ehle,  5  Barb.  469;  Robinson  v.  Raynor,  28 
N.  Y.  494;  McRae  v.  McRae,  8  Bradf.  Sur. 
199;  Reynolds  v.  Robinson,  64  X.  Y  589; 
Campbell  v.  Campbell,  65  Barb.  639. 

It  was  further  contended  by  counsel  for 
the  defendant,  in  his  very  learned  and  able 
argument,  that,  the  parol  contract  to  devise 
land  for  the  services  of  Mrs.  Ellis  being 
void,  it  is  an  absolute  nullity,  and  cannot  be 
considered,  for  any  purpose  whatever,  as  ever 
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having  bad  an  existence.  Cases  are  not 
wanting  i-ontiiining  language  which  seems 
to  support  tills  contention.  But  the  rule  is 
too  strongly  stated.  It  is  entirely  accurate 
to  say  that  a  void  contract  cannot  be  en- 
forced. No  attempt  is  here  made  to  enforce 
-one;  but  the  fact  is  that,  in  the  very  large 
class  of  cases  in  which  recoveries  for  money 
paid  or  for  services  rendered  under  void  con- 
tracts have  been  upheld,  it  was  competent 
and  essential  in  euch  case  to  prove  Itie  con- 
tract and  its  invalidity  before  tliere  could  be 
.any  recovery.  If  the  void  contract  contains 
no  express  stipulation  to  repay  the  money,  or 
to  compensate  for  the  services,  the  plaintiff 
recovers,  in  a  proper  case,  on  the  implied 
promise  to  do  so.  If  there  is  a  stipulation 
in  tlie  void  contract  to  repay  the  money  ad- 
vanced on  it,  or,  as  in  this  case,  to  compen> 
sate  fur  the  services  rendered  on  tlie  faith  of 
of  it,  the  recovery  is  upon  tlie  express  prom- 
ise or  agreement.  We  must  liold,  therefore, 
-that  a  person  rendering  service  fur  another 
which  would  otherwise  be  gratuitous  (as  in 
the  present  case)  may  recover  therefor  on 
proof  that  they  were  rendered  pursuant  to 
an  express  promise  or  agreement  by  the  one 
ceceiving  the  services  to  compensate  ttiere- 
for,  even  though  such  promise  or  agreement 
-contains  provisions  which  bring  it  witliin 
the  statute  of  frauds,  and  prevent  its  en- 
forcement as  a  contract.  The  judgment  of 
tite  circuit  court  must  be  affirmed. 

Orton,  J.,  dissents. 


Frickbt  0.  Muck. 
iSuprtme  Court  of  WUamain.    April  35, 1889.) 

Uarriaos  —  BviDmcc  — FuBuc  Lasix  —  Dbbd— 
FlAUD — yonCZ — ESTOPPEI. — Improvkmbnts. 

1.  Testator  devised  land  held  under  achool-land 
■oertlflcales  to  plaintiff,  but  provided  that  he  should 
not  have  possession  while  testator's  wife  remained 
nnmarried.  The  wife  made  affidavit  that  testator 
4ied  intestate,  without  issue,  leaving  her  his  only 
heir,  and  obtained  a  patent  for  the  land,  and  con- 
veyed the  same  to  one  who  conveyed  to  defend- 
ant. In  an  action  to  annul  the  patent  and  oonvey- 
aneea,  held,  that  (he  sigrnature  of  a  surname  other 
than  testator's  to  the  wife's  afBdavit  for  the  pat- 
ent, followed  by  the  word  "71^"  and  testator's 
snmame,  and  a  similar  signature  to  her  deed,  un- 
der which  defendant  claims,  together  with  her  ad- 
missions, are  sufficient,  In  the  absence  of  evidence 
to  the  contrary,  to  show  her  remarriage. 

2.  Plaintiff,  as  reversioner,  could  maintain  the 
.action  had  tbo  widow  remained  sin^e. 

8.  Testator's  residence  on  the  land  at  the  Ume  of 
his  death  was  notice  to  the  world  of  his  interest. 

4.  It  may  be  shown  that  the  widow's  affidavit  for 
the  patent  stated  that  the  certificates  were  testa- 
tor's property,  and  that  she  claimed  as  his  beir; 
.and  defendant,  claiming  under  such  patent  so  ob- 
tained, the  widow  being  executrix  of  the  will,  can- 
not dispnte  testator's  title. 

6.  Rev.  St.  Wis.  ^  Saefi,  requires  a  will  to  be  re- 
corded in  the  office  of  the  register  of  deeds ;  but, 
under  section  S341,  a  subsequent  purchaser,  to  de- 
feat a  leKal  title  held  under  an  unrecorded  con- 
veyance, must  show  that  his  purchase  was  in  good 
faith,  and  for  a  valuable  consideration.  The  will 
was  not  recorded,  but  defendant  bad  actual  notice 
of  it.  Selti,  that  defendant  could  not  avail  him- 
self of  the  provisions  of  that  section  without  al- 
leging and  proving  that  his  grantor  (the  widow's 


grantee)  purchased  in  good  faith,  and  tor  a  valu- 
able conaideration. 

0.  The  patent  giving  the  widow  the  apparent 
legal  title  of  record,  and  some  of  the  facts  making 
that  title  fraudulent  as  to  plaiatiS  not  being  of 
record,  an  action  to  annul  the  patent  and  deeds, 
and  to  have  plaintiff  adjudged  the  owner  in  fee 
with  the  right  to  possession.  Instead  of  bringing 
ejectment,  is  proper. 

7.  In  such  action  defendant  is  not  eo  titled  to 
compensation  for  improvements  and  taxes  paid, 
the  remedy  therefor  given  by  Rev.  St.  ){  S0y&-^tOl), 
being  avauable  in  ejectment  only. 

Appeal  from  circuit  coui-t,  Shawano  coun- 
ty; Geuroe  Mteks,  -Judge. 

Tills  action  is  brought  for  the  purpose  of 
liaving  a  patent  from  the  state,  and  certain 
deeds  of  40  acres  of  land,  descril>ed,  declared 
null  and  void,  and  to  have  tlie  plaintiff  ad- 
judged to  be  the  owner  thereof  in  fee,  with 
the  right  of  possession,  with  a  prayer  for 
general  relief.  Ademurrerto  the  complaint 
on  the  grounds  of  ^1)  a  defect  of  parties  de- 
fendant. In  the  omission  of  Mary  Margaret 
Pricket,  (2)  of  the  improper  union  of  several 
causes  of  action,  and  (3)  the  failure  to  state 
facts  sutllcient  to  constitute  a  cause  of  action, 
having  been  overruled,  the  defendant  an- 
swered by  a  general  denial,  and  thereafter  by 
an  amended  answer,  to  the  effect,  in  addition 
to  such  general  denial,  by  way  of  counter- 
claim, that  tiie  defendant  purchased  the  land 
of  Forney  January  6,  1882,  in  good  faith, 
and  paid  9350,  and  received  a  deed  from 
said  Forney  therefor;  and  that  he  had  made 
valuable  improvements  thereon,  and  paid 
$31.02  taxes.  The  plaintiff  replied  tp  such 
counter-claim  by  general  denial.  Upon  the 
trial  tlie  court  found  as  matters  of  fact, 
in  effect,  that  September  16,  1875,  one  JKich- 
ard  Pricket,  was,  and  fur  a  long  time  prior 
thereto  had  been,  the  owner  in  fee  and  in 
j'ossession  of  the  land  by  virtue  of  school- 
laad  certiflcxtes  theietofore  issued  to  him 
by  the  commissionem  of  the  public  lands 
of  this  state;  that  during  that  time  he  was 
a  married  man,  and  one  Mary  Margaret 
Pricket  was  hia  wife;  that  on  the  day  and 
year  last  named  said  Bicbard  PriL-liet,  in 
Miq>leOn>veinSb8wano  county.  Wis.,  made, 
executed,  and  publislied  bis  last  will  and  tes- 
tament, set  fortli  in  tbe  complaint,  wherein 
be  gave  and  bequeathed  all  his  personal  prop- 
erty to  his  said  wife,  Mary  Margaret,  (who 
was  therein  appointed  executrix,)  and  also 
gave  to  the  plaintiff,  James  Pri(^ei,  said  40 
acres  of  land  wtvicb  he  so  held  by  said  oertiti- 
oatea,  but  that  the  said  James  was  not  to 
iiave  the  possession  thereof  so  long  as  his  said 
wife  remained  single  and  unmarried;  tliat 
November  16, 1876,  said  Kichard  Friclcet  died 
atsaid  Maple Gnne;  that  February  19,1887, 
said  will  was  duly  proved  and  ndmibted  to 
probate  in  the  county  court  of  Shawano  coun- 
ty, and  said  Mary  Margaret  appointed  execu- 
trix thereof,  and  she  ttiereupon  quSliAed  and 
entered  upon  her  duties  as  such;  that  said 
order  or  judgment  admitting  said  will  to  pro- 
bate had  never  been  appealed  from;  that  said 
will  was  thereupon  duly  recorded  in  the  of- 
dce  of  tbe  county  judge  of  Shawano  countj. 
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but  was  not  recorded  in  the  r^iater's  office 
of  that  county:  that  said  Kicliard  Pricket 
paid  all  interest  and  taxes  which  became  due 
on  said  land  up  to  the  time  of  his  death  to 
the  state  treasurer,  as  required  by  said  certiB- 
cates,  and  never  allowed  the  same  to  become 
forfeited,  and  he  continued  to  own  the  certifi- 
cates to  the  time  of  his  dealh;  that  after  the 
ilfHtli  of  said  Richard  all  the  interest  and 
taxes  that  became  due  on  said  lands  were  paid 
to  said  state  treasurer,  as  required  by  law; 
that  May  10, 1878,  said  Mary  Margaret  inter- 
niHrried  with  oneToule;  that  after  said  mar- 
riage she  neglected  and  refused  to  surrender 
to  tiie  plaintiff  said  certificates,  or  the  pos- 
session of  said  land,  or  to  carry  out  the  trusts 
imposed  on  her  by  the  will;  that  on  or  about 
May  20,  1881.  said  Mar;'  Margaret  and  others 
maile  certain  affidavits  as  set  forth  in  the 
complHlnt,  and  therein  and  ttiereby  falsely 
and  fraudulently  represented  that  said  Rich- 
ard died  inte&tiite  and  without  issue,  leaving 
her,  the  said  Mary  Margaret,  his  only  heir  at 
law,  and  that  his  estate  had  never  been  ad- 
ministered upon;  and  that  she  then  and  there 
paid  the  amount  due  to  the  estate  upon  said 
certiorates,  and  asked  that  a  patent  fur  said 
land  be  issued  to  her  as  such  legal  heir,  and 
in  her  name  as  such  widow;  that  April  30, 
1882,  the  said  cominisaioners  issued  and  de- 
livered a  patent  of  said  land  to  her  as  snch 
widow,  and  that  the  same  was  so  procured 
tlirongh  perjury  and  fraud;  that  June  6, 
1882,  said  Maiy  Marj^aret  made,  executed, 
and  delivered  a  warranty  deed  of  said  land  to 
one  Elizabeth  Forney;  that  November  6, 
1882.  said  Elizabeth  Forney  made,  executed, 
and  delivered  to  the  defendant  lierein  a  war- 
ranty deed  of  said  land,  and  the  defendant 
has  been  in  the  actual  possession  of  said  land 
ever  since)  ftnd  that  he  has  ever  since  re- 
ceived all  the  rents  atid  profits  therefrom,  and 
made  some  Improvements  thereon;  that  at 
the  time  of  the  execution  and  delivery  of  said 
deed  from  said  Forney  to  this  defendant,  and 
for  a  long  time  prior  thereto,  the  defendant 
knew  said  land  had  been  devised  to  the  plain- 
tiff by  said  will,  and  that  said  will  had  been 
duly  proved  and  admitted  to  probate  in  said 
county  court  as  aforesaid;  that  all  the  ma- 
terial alJegations  of  the  complaint  were  true. 
And  as  conclusions  of  law  the  coui-t  found, 
in  effect,  that  all  the  title  to  said  land  so  ctm- 
veyed  to  the  defendant  was  held  by  him  in 
trust  for  the  plainiiff;  that  the  defendant 
was  not  entitled  to  any  compensation  what- 
ever for  the  improvements  made  thereon  by 
him;  that  the  defendant  should  be  ordered  to 
convey  all  bis  right,  title,  and  interest  in  said 
land  to  the  plaintill;  that  the  defendant  and 
all  persons  claiming  by,  through,  or  under 
him,  should  be  perpetually  enjoined  and  re- 
strained from  setting  up  any  title  to  said  land 
by  virtue  of  said  patent  or  title  from  said 
Mary  Margaret  under  which  he  claims  in 
hostility  to  the  plaintiff's  title;  that  the  plain- 
tiff should  recover  of  and  from  the  defend- 
ant the  costs  and  disbursements  of  this  ac- 
tion; and  that  judgment  slioulU  be  entered  in 
v.42N.w.no.4— 17 


favor  of  the  plaintiff  and  against  the  defend- 
ant in  accordance  with  such  findings.  From 
the  judgment  entered  thereon  accordingly 
J  uly  2,  1887,  the  defendant  brings  this  ap- 
peal. 

S,  J.  Goodrick,  for  appellant.  Charles  W. 
Felker  and  Zf.  if.  Fhilltpa,  for  respondent. 

Cassodat,  J.,  {after  ttating  the  facts  as 
above.)  1.  The  testator  died  without  issue 
him  surviving.  The  plaintiff  was  his  nephew. 
By  the  terms  of  the  w  ill  the  plaintiff  was  not 
entitled  to  the  possession  of  the  hind  while 
the  widow  remained  unmarried.  To  entitle 
the  plaintiff  to  the  right  of  possession,  it  was 
necessary  for  him  to  prove  that  since  the  tes- 
tator's death  the  widow  had  married.  It  ia 
claimed  that  there  is  no  sufficient  proof  of 
such  marriage  to  support  the  fluding  to  that 
effect.  Sucli  marriage  was  alleged  in  the 
complaint.  In  the  body  of  her  affidavit,  made 
and  sworn  to  May  20,  1881,  and  also  in  her 
signature  to  the  same,  she  described  herself, 
as  "Mary  M.  Toule,  nee  Pricket."  This,  as 
we  understand  it,  was  a  declaration  by  her 
that  before  she  married  Toule  her  family 
name  was  Pricket.  She  made  sul>stantiaHy 
the  same  declaration  in  her  deed  to  Forney, 
under  which  the  defendant  claims  title.  Such 
proofs,  together  with  tier  admissions  of  the 
fact  in  the  house  where  she  was  boarding,  in 
the  absence  of  any  evidence  to  the  contrary, 
would  seem  to  be  sufficient  to  support  such 
finding  as  against  one  claiming  title  under 
the  papers  in  which  such  admissions  were 
made.  Besides,  the  plaintiff,  as  such  rever- 
sioner of  the  land,  could  maintain  this  ac- 
tion to  remove  such  cloud  from  the  title,  if 
at  ail,  had  the  widow  remained  single. 

2.  The  counsel  for  the  defendant  contends 
that  there  is  no  proof  to  support  the  finding 
that  the  testator  was  the  owner  In  fee  of  tlie 
land,  under  a  school-land  certificate,,  at  the 
time  of  his  death.  It  is  manifest  that  he  re- 
sided upon  the  land  at  that  time.  This  was 
notice  to  the  world  of  whatever  interest  he 
then  had.  Besides,  the  affidavit  of  Mary 
Margaret,  upon  which  she  obtained  the  pat- 
ent under  which  the  defendant  claims  title, 
slates  the  fact  of  such  certificates — giving 
their  numbers — having  been  the  property  of 
said  deceased,  and  that  she  therein  made 
claim  to  the  same  as  his  heir  at  law.  Such 
facts  may  be' shown  in  a  case  like  this.  State 
V.  Timme,  70  Wis.  627,  36  N.  W.  Itep.  825, 
and  cases  there  cited.  Certainly,  the  defend- 
ant claiming  title  under  a  patent  obtained  by 
the  executrix  of  such  will  and  estate  upon 
such  an  affidavit  is  in  no  })osition  to  dispute 
such  title  of  the  testator. 

3.  The  affidavit  mentioned,  of  such  exec- 
utrix, was  confessedly  false  in  so  far  as  it 
stated  that  said  "Richard  Pricket  died  in- 
testate," and  in  so  far  as  it  represented 
that  she  was  entitled  to  a  patent  as  the 
"only  legal  heir"  of  said  deceased.  It  con* 
clusively  «p|)ears  that  she  must  have  known 
that  the  deceased  had  left  such  will,  sinoe 
she  was  named  as  executrix  tiiei'^ 
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the  will  had  been  admitted  to  probate  for 
more  than  four  yeara  before  the  making  of 
the  aflSdavit,  and  during  all  that  time  she  had 
acted  as  the  qualified  executrix  of  such  will 
and  estate.  Under  such  circumstances,  tlie 
obtaining  of  the  patent  by  her  was  not  only 
a  gross  fraud  on  the  plaintiff,  but  a  breach 
of  trust  deserving  severe  censure.  Scott  v. 
Eeed»  (Minn.)  23  N.  W.  Eep.  463. 

4.  It  is  claimed,  however,  that  the  judg- 
ment cannot  be  sustained,  because  the  plain- 
tiff has  failed  to  establish  afBrroatively,  not 
only  that  the  defendant,  but  also  his  im- 
mediate grantor,  Mrs.  Forney,  had  actual  no- 
tice before  such  purchase  of  such  land  of  the 
existenceand  probateof  such  will.  Thecourt 
found  that  at  the  time  of  the  execution  and 
delivery  of  the  deed  from  Mrs.  Forni-y  to  the 
defendant,  and  for  a  long  time  prior  thereto, 
the  latter  knew  that  the  land  bad  been  duly 
devised  to  the  plaintiff  by  the  will,  and  that 
the  will  had  been  duly  proved  and  admitted 
to  probate.  After  a  careful  reading  of  the 
testimony,  we  are  constrained  to  believe  that 
such  finding  is  sustained  by  the  evidence. 
One  who  purchases  with  knowledge  of  an 
outstanding  claim  of  title,  or  information 
sufficient  to  put  him  upon  inquiry,  is  not  a 
bona  fide  purchaser  within  the  meaning  of 
section  2241,  Rev.  St.  Howell  v.  Williams, 
54  Wis.  639,  12  N.  W.  Rep.  86. 

5.  la  the  want  of  such  proof  of  actual  no- 
tice to  Mrs.  Forney  at  the  time  she  received 
the  deed  from  the  executrix  available  to 
the  defendant  as  a  defense  in  this  action? 
The  devise  of  the  hind  to  the  plaintiff,  sub- 
ject to  the  right  of  possession  in  the  widow 
while  she  remained  single,  only  became  ef- 
fectual upon  the  admission  of  the  will  to  pro- 
bate; but,  when  so  admitted,  it  related  back 
to  the  death  of  the  testator,  and  must  be 
treated  as  speaking  from  tliat  moment.  Sec- 
tion 2294,  Rev.  St.;  Scott  v.  West,  68  Wis. 
552, 24  N.  W.  Rep.  161,  and  25  N.  W.  Bep. 
18.  In  legal  contemplation,  the  devise  took 
effect,  and  the  plaintiff  acquired  the  legal 
title  to  the  land,  subject  to  such  widow's  right, 
immediately  upon  the  death  of  the  testator. 
Section  2278,  Rev.  St. ;  In  re  Pierce,  56  Wis. 
560.  14  N.  W.  Rep.  588;  Newman  v.  Water- 
man, 63  Wis.  616,  23  N.  W.  Rep.  696.  The 
widow  continued  in  the  possess. on.  but  such 
possession  was  subordinate  to  the  plaintiff's 
legal  title.  It  is  true  that  all  judgments,  de- 
crees, and  orders  rendered  or  made  by  any 
court  in  cases  where  the  title  to  land  may 
come  in  controversy  may  be  recorded  in  the 
office  of  the  register  of  deeds  in  the  same 
manner  and  with  like  effect  as  conveyances. 
Section  2236,  liev.  St.  And  it  may  be  that 
such  judgment,  decree,  or  order,  wlien  so  re- 
corded, has  the  effect  of  a  recorded  convey- 
ance within  the  meaning  of  section  2241, 
Rev.  St.  Cutler  v.  James,  64  Wis.  175, 177, 
24  N.  W.  Bep.  874.  But  the  sUtute  defining 
the  term  "conveyance, "  as  used  in  each  of 
those  sections,  expressly  "excepts  wills" 
from  their  operation.  Section  2242.  That 
the  statutes  do  not  contemplate  the  recording 


of  the  judgment  or  decree  of  probate  Is  f  ur- 
titer  indicated  by  prescribing,  in  effect,  spe- 
cifically, that  every  will  devising  lands  or  any 
interest  therein,  when  duly  proved  and  al- 
lowed, shall  have  a  certificate  of  such  proof 
indorsed  thereon  or  annexed  thereto,  signed 
by  the  county  judge  and  attested  by  the  seal 
of  his  court,  and  such  attested  copy  shall  be 
reconled  in  the  office  of  the  register  of  deeds. 
Section  2296.  Such  proof  and  allowance  are 
the  judicial  sanction  of  the  instrument  as  a 
will,  and  are  "conclusive  as  to  itsdue  execu- 
tion." Section  2294,  Rev.  St;  Xewman  v. 
Waterman,  supra.  Being  a  judicial  proceed- 
ing ill  rem,  there  is  much  force  in  the  argu- 
ment that,  even  without  bein^  thus  recorded 
in  the  register's  oflic^,  it  is  binding  upon  the 
property,  and  notice  to  the  world.  But  it  is 
not  essential  titat  we  should  here  determine 
whether  it  is  or  not.  To  defeat  the  legal  title 
held  by  an  unrecorded  conveyance  under  our 
statute,  it  must  appear  that  the  subsequent 
purchaiier  purchased  "in  good  faith,  and  for 
a  valuable  consideration."  Section  2241, 
Rev.  St.  Since  the  defendant  had  actual  no- 
tice of  the  existence  of  the  will  and  the  death 
of  the  testator  at  the  time  he  took  the  con- 
veyance, it  is  obvious  that  he  cannot  be  en- 
titled to  the  protection  of  that  section,  with- 
out showing  that  his  grantor,  Mrs.  Forney, 
was  such  "purchaser  in  good  faith,  and  for  a 
valuable  consideration."  Fallass  v.  Pierce, 
30  Wis.  443.  The  defendant,  therefore,  could 
only  make  his  plea  of  bona  flde  purchaser 
without  notice  available  by  alleging  and 
proving  that  bis  grantor  so  purchased  with- 
out such  notice,  and  then  completed  her  pur- 
chase by  paying  the  consideration  therefor, 
and  then  receiving  her  conveyance.  Everts 
V.  Agnes,  4  Wis.  354;  Bross  v.  Wiley,  6 
Wis.  485;  Nantz  v.  McPherson,'  18  Amer. 
Dec.  216;  Johnson  t.  Toulmin,  52  Amer. 
Dec.  212;  Cummings  ▼.  Ck>leman,  62  Amer. 
Dec.  402;  Thomas  v.  Stone.  Walk.  Oh.  117; 
Shotwell  y.  Harrison,  22  Mich.  410.  Under 
the  old  practice  such  plea  or  answer  was  re- 
quired to  be  very  specific.  Tlia*  in  Boone  v. 
Chiles.  10  Pet.  211.  it  was  said  on  behalf  of 
the  court  that,  "in  setting  it  up  by  plea  or 
answer,  it  must  state  the  deed  of  purchase, 
the  date,  parties,  and  contents  briefly;  that 
the  vendor  was  seised  in  fee,  and  in  posses- 
sion ;  tlie  consideration  must  be  stated,  and  a 
distinct  averment  that  it  was  bona  flde  and 
truly  paid,  independently  of  the  recitals  in 
the  deed.  Notice  must  be  denied  previous 
to  and  down  to  the  time  of  paying  the  money 
and  the  delivery  of  the  deei) ;  and,  if  notice 
is  specially  charged,  the  denial  must  be  of  all 
circumstances  referred  to  from  which  notice 
can  be  inferred."  Whether  the  same  strict- 
ness is  requisite  under  the  Code  is  immate- 
rial here,  since  the  defendant  has  neither  at- 
tempted to  allege  nor  prove  that  Mrs.  Forney 
was  such  purchaser  in  good  faith,  and  for  a 
valuable  consideration.  We  must  hold  that 
the  defendant  has  failed  to  establish  bis  right 
to  the  land  as  such  bona  flde  purchaser  w^ith- 
out  notice.  .  . 
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6.  It  la  claimed  that  in  any  event  the  pliiin- 
tiff  lias  mistaken  his  remedy,  which  should 
hHve  been  in  ejectment.  But  the  patent 
gave  to  Mrs.  Toule  the  apparent  legal  title  of 
record,  and  some  of  the  facts,  which  make 
that  title  inequitable  and  fraudulent  as 
against  the  pLiintUt  are  not  of  record,  and 
hence  there  is  a  necessity  of  establishing  the 
plaintiff's  right  to  the  land  by  an  adjudica- 
tion in  this  action.  Spiess  v.  Neuberg,  71 
Wis.  279.  87  N.  W.  Itep.  417. 

7.  The  defendant  insists  upon  bis  right  to 
compensation  for  the  improvements  made 
and  taxes  paid  upon  the  lands  under  his  coun- 
ter-claim and  proofs.  Bat  the  remedygiven 
for  such  improvements  upon  such  counter- 
claims under  sections  3096-3100,  Rev.  St, 
are  only  available  in  actions  of  ejectment,  and 
not  in  an  equitable  action  like  this.  David- 
son v.  Rountree,  69  Wis.  655,  84  N.  W.  Bep. 
906.  The  Judgment  of  the  circuit  court  is 
afiSrmed. 


FlTTSBUItO  MiN.  Co.  V.  Sfoomeb  et  al. 

{Supreme  Court  of  Wisconsin.    AprU  25, 1889.) 

CoxPOkATioxs — OrricsRS  a.nu  AoEins. 

1.  A  coniplaint  alleged,  la  ■nbstance,  that  do- 
fendants,  having  obtainea  the  right  to  purchase  a 
certain  mining  option  for  tSO.OOO,  proceeded  to 
form  a  corporation  to  make  such  purchase,  repre- 
senting to  the  persons  who  subscribed  for  stock 
that  the  option  would  oosttOO.OOO;  and  that,  hav- 
ing first  induced  third  persons  to  subscribe  for 
the  stock  npon  snob  representations,  and  to  pay  to 
the  corpotsUon  the  sum  of  $100,000  for  their  stock, 
the  coriMratton  then,  through  defendants,  its  of- 
ficers, purchased  the  option  nominally  for  $90,000, 
paying  the  $30,000  which  it  actually  cost  them  with 
tbe  money  received  by  the  corporation  from  the 
sale  of  stook,  and  converting  the  remaining  $70,000 
to  their  own  use.  The  action  was  brought  in  the 
name  of  the  corporation,  to  recover  the  $70,000. 
Held,  that  the  complaint  stated  a  good  cause  of 
action— a  case  of  trustees  and  agents  of  a  oorpors- 
tion  selling  property  to  it  on  the  one  hand,  and  buy- 
ing for  it  on  the  other,  and  making  a  profit  for 
themselves  by  the  transaction.' 

9.  It  is  immaterial  that  the  sale  and  purchase 
-were  made  at  a  time  when  defendants  were  the 
only  members  of  the  corporatioh,  the  stock  not 
having  been  then  actually  aUoted  to  the  third  per- 
sona, who  were  in  reality  interested  in  the  forma- 
tion of  the  corporation,  and  who  had  agreed  to 
tiUce  the  stock. 

3.  Tbe  fact  that  the  $90,000  which  the  corpora- 
tion paid  defendants  for  the  option  were  the  pro- 
ceeds of  an  issue  of  its  stock  in  violation  of  the 
atotnte  cannot  be  set  up  to  defeat  the  recovery 
from  defendants  of  the  excess  over  the  actual  pur- 
cliase  price.  Defendants  are  not  in  a  position  to 
attack  either  the  issne  of  the  stook  or  tne  legality 
of  tbe  corporate  organization. 

Ltox,  J.,  dissenting. 

Appeal  from  circuit  court,  Dane  county. 

Action  to  recover  the  sum  of  $70,000, 
brought  by  the  Pittsburg  Mining  Company 
against  Phillip  L.  Spooner,  Jr.,  Frank  TV. 
Oakley  and  Alexander  H.  Main.  A  demur- 
rer to  tbe  complaint  was  sustained,  and  plain- 
tiff appeals. 

Teitney,  Bash/ord  dt  Tenney  and  John  W. 


'  See  note  at  end  of  case. 


OUn,  for  appsllaut.     H.  W,  Chynoweth  and 
Gregory,  liird  &  Gregory,  for  respondents. 

Tatlob,  J.  This  action  was  brought  by 
the  Pittsburg  Mining  Company  agaimt  the 
respondents  fur  the  purpose  of  recovering 
from  said  respondents  $70,000  of  money  bad 
and  received  by  tlie  defendants  for  the  use^ 
of  tlie  appellant  company.  The  material  al-  \^ 
lej^ations  of  the  complaint  are:  / 

(1)  That  in  Fe1mrafyri887,  the  defend- 
ants conceived  the  idea  and  agreed  together 
to  promote  the  organization  of  the  plaintiff 
corporation  for  the  oalenai))le  purpose  of  car- 
rying on  the  business  of  mining  iron  on  tbe 
Gogebic  range,  so  called,  in  the  state  of  Mich-  % 
igan,  but  tor  tbe  real  purpose  of  cheating  V — 
those  who  might  deal  witli  said  corporation, 
and  by  so  doing  enrich  themselves. 

(2)  That  in  pursuance  of  such  sclieme  tlte 
defendants  obtained  for  tbe  purpose  of  pur- 
chase or  temporary  control  a  mining  option 
on  said  range,  conferring  the  right  to  pros- 
pect, explore,  and  mine  for  iron  on  a  tract  of 
land  described  in  the  complaint.  This  op- 
tion was  owned  by  certain  parties  named  in 
tlie  complaint,  and  the  price  demanded  by 
them  for  it  was  $20,000,  and  no  more. 

(3)  That,  having  obtained  tbe  control  of 
such  option  for  the  purposes  of  the  corpora- 
tion, tlie  defendants  proceeded  to  obtain  sut>- 
scriptions  to  the  capital  stock  of  the  proposed 
corporation,  to  raise  the  money  to  buy  it;  that 
to  induce  subscriptions  to  said  capital  stock 
the  defendants  falsely  and  fraudulently  rep- 
resented to  divers  persons,  and  to  all  persons 
who  became  and  now  are  stockholders  in  said 
corporation,  that  tlie  price  demanded  by  the 
owners  of  said  option  was  $90,000,  and  that 
it  could  not  be  bouglit  for  les97~-that  the  de- 
fendants were  themselves  desirous  of  buying 
it,  but  were  unable  pecuniarily  to  pay  so 
much  money,  but  desired  to  organize  a  cor- 
poration to  purchase  it;  that  they  would 
themselves  become  stockholders  in  the  corpo- 
ration to  tbe  extent  of  their  ability  to  pay  for 
the  same;  that  there  was  no  speculation  in 
the  purchase  price;  that  the  defendants  were 
making  nothing  out  of  it, — not  even  their 
expenses,  unless  the  corporation  saw  iit  to 
reimburse  them, — except  what  all  stockhold- 
ers would  make  alike  through  the  operation 
of  the  proposed  corporation  in  mining  the 
ores  covered  by  said  option. 

(4)  The  defendants  also  represented  that 
for  the  purpose  of  the  successful  operation 
of  the  business  of  mining  on  said  tract  of 
land  it  would  be  necessary  for  the  corpora- 
tion to  raise  the  sum  of  $100,000  in  money, 
— 990,000  for  the  purpose  of  purchasing  the 
option  from  the  owners  thereof,  and  $10,000 
to  be  put  in  the  treasury  of  tbe  company  for 
the  purpose  of  developing  the  mines. 

(5)  In  furtherance  of  said  fraudulent 
sclieme  the  defendants  drew  up,  and  by  said 
fraudulent  representations  procured  to  be 
signed,  a  subscription  paper,  of  which  the 
following  is  aoopy:  " The  undersigne  1  here- 
by agree  with  A.  U.  Main,  of  the  city  of  Mad- 
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ison.  Dane  county,  Wisconsin,  the  owner  of 
a  milling  option  upon,  in,  and  to  nil  of  tbe 
nortli  liiilf  of  tlie  south-west  quarter  of  sec- 
tion number  11,  town  47,  range  45  east  of 
the  Michigan  meridian,  situate,  lying,  and 
being  in  tlie  county  of  Ontunagon,  stnte  of 
Micliigan,  and  witli  eacli  other,  that  they  will 
take  of  and  from  the  said  A.  H.  Main  the 
number  of  shares  of  non-assesaable  stocic  in 
tlie  Pittsburg  Mining  Company,  proposed  to 
be  formed,  set  opposite  tlieir  respective 
names,  and  pay  for  tlie  same  tlie  sum  of 
I  $2.50  per  share;  said  payment  to  be  made  :is 
soon  as  the  company  is  duly  incorporst  d, 
under  and  by  virtue  of  either  the  laws  of  the 
slate  of  Michigan  or  Wisconsin ;  and  the  said 
A.  H.  Main  shall  assign  and  transfer  over 
to  said  corporation,  and  give  and  convey  to 
said  corporation,  a  {tei'fect  title  to  tbe  same 
said  option.  It  is  understood  that  the  capi- 
tal stock  of  said  corporation  shall  be  $1,0CK),- 
000,  in  40,000  shares,  of  825.00  each.  It  Is 
also  understood  and  agreed  that  a  shaft  has 
been  sunk  upon  the  land  covered  by  said  op- 
tion, to  a  depth  of  about  seventy  feet,  and 
that  there  is  in  sight,  at  such  depth  below  the 
surface  of  the  land  so  covered  by  said  option, 
ten  thousand  tons  of  iron  ore." 

(6)  The  complaint  then  alleges  that  this 
subscription  paper  was  signed  by  a  large 
nnmber  of  persons,  agreeing  to  take  shares 
in  a  sufficient  amount  in  the  whole  to  cover 
the  entire  proposed  stock  of  the  projected 
corporation,  to-wit,  $1,000,000.     • 

(7)  Immediately  after  said  stock  had  been 
all  subscribed,  and  on  the  21st  day  of  March, 
1887,  the  defendants  organized  a  corporation 
in  conformity  to  the  laws  of  this  state,  under 
tbe  name  of  the  "Pittsburg  Mining  Ciom- 
pany, "  now  the  plaintiff  in  this  action.  The 
defendants  were  the  only  original  incorpora- 
tors; and  on  tbe  22d  day  of  March,  1887,  tbe 
first  meeting  of  said  corporation  was  held  at 
Madison,  in  this  state.  All  the  defendants 
were  present  at  such  meeting.  The  defend- 
ant Spooner  was  elected  president,  and  the 
defendant  M;iin  treasurer.  That  about  the 
time  of  said  meeting,  and  in  furtherance  of 
said  fraudulent  scheme,  the  defendant  Main, 
with  the  advice  and  procurement  of  tlie  other 
defendants,  Spooner  and  Oakley,  but  in  the 
joint  interest  of  all  of  them,  subscribed  for  the 
entire  stock  of  said  corporation,  viz.,  81,000,- 
000,  except  one  share  each  of  $25,  which  were 
taken  by  the  defendants  Spooner  and  Oakley; 
and  thereupon  at  the  same  meeting,  by  the 
unanimous  vote  of  the  defendants  aa  sole 
corporators  and  directors,  the  following  reso- 
lution was  adopted,  viz.:  "liesolved,  that  in 
accordance  with  the  subscription  of  A.  H. 
Main  to  the  capital  stock  of  said  company, 
tbe  president  and  secretary  hereof  issue  to 
him,  or  to  such  person  or  persons  as  he  may 
direct,  and  in  such  number  of  shares  as  he 
may  direct,  all  of  tbe  said  stock,  except  two 
shares  thereof,  one  of  which  is  held  by  said 
Phillip  L.  Spooner,  Jr.,  and  tlie  other  by  said 
F.  W.  Oakley;  the  said  stock  to  the  said 
Main  to  be  issued  as  paid  up  in  full,  in  con- 


sideration of  hia  making  and  delivering 
to  the  president  of  the  said  corporation,  for 
the  said  corporation,  an  assignment  in  writ- 
ing, duly  executed,  of  an  option  which  he 
now  owns  on  the  north  half  of  the  south- 
wt-st  quarter  of  section  eleven,  (11.)  town- 
ship forty-Seven,  (47,)  range  forty-five  (45) 
west,  Ontonagon  county,  Michigan." 

(8)  It  is  further  alleged  in  the  complaint 
tbiit  none  of  the  stock  subscribed  for  by  said 
Main  was  ever  issued  to  him,  except  tlie  sum 
of  $25,000  now  held  by  defendant  Main. 
That  although  he  conveyed  to  the  corporation 
tbe  mining  option  before  mentioned  in  nomi- 
nal payment  for  all  of  tbe  stoi-k  of  said  cor- 
poration, neither  the  defendant  Main  nor  any 
uf  the  defendants  ever  had  or  held  any  valu- 
able interest  in  said  option  above  theprice  of 
$20,000,  whicb  had  to  be  paid  to  the  owners 
thereof.  That,  said  option  having  been  pro- 
cured and  being  held  by  tbe  defendants,  or 
by  the  defendant  Main  for  them,  as  piomo- 
ters  and  trustees  of  said  corporation,  wliat- 
ever  value  or  interest  they  possessed  or  could 
possess  therein  inured  to  and  was  ttie  prop- 
erty of  said  corporation,  when  formed,  with- 
out advance  in  price  or  other  conditions;  and 
it  is  futher  allied  that  $20,000  was  the  full 
value  of  said  option. 

(9)  The  complaint  further  alleges  that  the 
defendants,  in  furtherance  of  their  fraudu- 
lent scheme,  after  said  subscriptions  were  ob- 
tained, caused  said  option  to  be  conveyed  to 
said  Main  without  any  consideration;  then 
caused  the  corporation  to  buy  it  from  him  for 
substantially  its  entire  capital  stock,  caused 
tbe  agreement  to  take  shares  in  the  projected 
company,  as  hereinbefore  set  forth,  to  read  as 
an  agreement  to  take  them  of  said  Main  and 
pay  Mm  for  them,  instead  of  the  company, 
and  then  issued  the  shares  so  subscribed  for 
to  the  several  persons  who,  by  the  agreement 
aforesaidi  had  agreed  to  take  them;  and  col- 
lected from  them  the  sum  of.  $100,000,  paid 
tlie  owners  of  the  option  $20,000  for  the 
same,  kept  $10,000  in  the  treasury  of  the 
company,  and  fraudulently  converted  the  re- 
maining $70,000  to  their  own  use,  in  violation 
of  tlieirdutytothe  company,  as  its  promoters, 
trustees,  and  directors ;  whereby  the  plaintill 
has  sustained  a  loss  of  $70,000. 

(10)  The  complaint  further  alleges  that  in 
procuring  control  of  the  said  mining  option, 
in  organizing  the  corporation,  securing  sub- 
scriptions to  the  capital  stock,  collecting 
moneys  thereon,  paying  for  said  option  to 
the  owners  thereof,  having  it  conveyed  to  the 
defendant  Main,  and  by  him  to  the  plaintiff 
corporation,  and  in  all  other  matters  touch- 
ing the  organization  of  the  plaintiff  corponi- 
tion,  and  the  purchase  of  said  option,  the  de- 
fendants became  and  were  the  promoters. 
agents,  and  trustees  of  the  plaintiff,  and, 
while  so  acting,  they  could  not,  in  law,  by 
any  pretext,  pretense,  or  contrivance  gain 
any  personal  profit  or  advantage  oyer  the 
plainti  ft.  or  make  any  valid  contract  with  it  to 
Its  prejudice,  and  to  further  their  individual 
advantage.  ,  . 
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(11)  It  is  farther  alleged  in  the  complaint 
that  the  amount  paid  to  the  owners  of  said 
opUoD  by  the  defendants  in  behalf  of  the 
plaintiff  was  the  snm  of  $20,000;  that  the 
amount  was  obtained  by  the  defendants  from 
the  corporation  on  the  fraudulent  pretext  that 
snch  payment  was  $90,000,  $70,000  of  which 
the  defendants  have  diverted  from  the  com- 
pany,  and  fraudulently  appropriated  to  their 
own  use,  and  for  this  amount  they  are  jointly 
indebted  to  the  plainti  ff  as  for  so  much  money 
had  and  received  to  Its  use,  and  the  plaintiff 
demands  judgment  for  the  said  sum  of  $70,- 
UOO,  with  Interest  and  costs. 

To  this  complaint  thedefendnnls  demurred, 
and  allege  as  grounds  of  demurrer:  (1)  Tbnt 
the  plaintiff  has  nut  legal  capacity  to  sup; 
(2)  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
Upon  the  argument  of  the  demurrer  in  the 
circuit  court,  the  court  sustained  the  de- 
murrer, and  from  the  order  sustainiTig  the 
demurrer,  the  plaintiff  appealed  to  this  court. 

Upon  the  hearing  of  the  appeal  in  this 


holders  upon  the  payment  of  10  per  cent,  of 
their  par  vsilue,  in  violation  of  the  statute — ' 
there  can  hardly  be  room  for  a  contention 
thatr  upon  the  facts  stated  in  the  complaint^ 
a  cause  of  action  is  not  stuted  against  the  de- 
fendants. Under  the  allegations  of  the  com- 
plaint we  must  treat  the  alleged  sale  of  the 
mining  option  to  the  defendant  Main  for  the 
entire  stock  of  the  corporation,  viz.,  $1,000,- 
000,  as  a  mere  subterfuge  and  device  to  cover 
up  the  real  transaction,  which  is  substantially 
as  follows:  The  defendants,  having  obtained 
a  right  to  purchase  the  mining  option  men- 
tioned in  the  complaint  for  $20,000,  pro- 
ceeded to  form  a  corporation  to  make  such 
puichase,  representing  to  the  persons  who 
subscribed  for  the  stock  that  it  would  cost 
$90,000  to  make  such  purchase,  and,  having 
first  imluced  other  persons  to  subscrilie  for 
the  stock  upon  such  repi-esentations,  and  to 
pay  to  tlie  corporation  upon  or  for  their  stock 
$100,000,  the  corporation  then,  through  its 
officers,  the  defen  lants themselves,  purcliased\ 
/the  option  for  $90,000,  pnying  the  $20,0001 
court,  no  contention  was  made  by  the  li-arnecy  which  it  cost  them  with  the  money  received  y 
counsel  for  the  respondents  that  the  deraurA.by  the  corporation,  and  converting  the  $70,-  J 

000  to  their  own  use.     This  is  the  substance  % 


rer  was  properly  sustained  upon  the  first  al 
leged  ground,  viz.,  that  "the  plaintiff  has  not 
legal  capacity  to  sue."  The  only  question 
argued  at  length  was  whether  the  complaint 
stated  facts  sutBcient  to  constitute  a  cause  of 
action.  The  learned  counsel  for  the  appel- 
lant corporation  contonds  that  the  complaint 
states  facts  constituting  a  cause  of  action — 
First,  upon  the  ground  of  actual  fraud  com- 
mitted by  the  defendants  upon  the  company 
by  tlie  sale  of  the  mining  option  to  the  com- 
pany for  a  sam  greatly  in  excess  of  its  real 
value,  brought  about  by  false  representa- 
tions as  to  its  actual  cost;  and,  sewnd,  that 
it  states  a  cause  of  action  against  the  defend- 
ants as  the  promoters  of  the  corporation,  and, 
88  such, holding  a  relation  of  trust  and  confi- 
dence towards  it;  and  that,  acting  as  the 
agents  and  ottleers  of  the  corpovHtion,  they 
sold  to  the  coi'poration,  and  bought  for  the 
corporation,  the  mining  option  for  the  sum 
of  $70,000  more  tlian  its  actual  value  and 
more  than  they  paid  for  the  same;  that  this 
was  done  witliout  the  knowledge  and  con- 
sent of  the  real  stockholders  of  the  corpora- 
tion, and  in  fraud  of  their  riglits,  and  upon 
that  ground  they  are  liable  to  the  corp>oration 
for  the  profits  made  by  them  on  such  sale  to 
the  corporation.  The  last  alleged  cause  of 
action  is  the  one  upon  which  the  learned 
ooonsel  for  the  appellant  mninly  relies  in  this 
court,  and  is  the  one  in  favor  of  which  the 
main  argument  of  the  learned  counsel  for  the 
appellant  is  made. 

Considering  the  defendants  as  the  ofiScers 
and  promoters  of  the  corporation  at  the  time 
of  the  alleged  purchase  and  sale  complained 
of,  it  seems  to  me  very  clear  that — laying 
out  of  view  the  fact  that  the  money  of  the 
stockholders  paid  for  their  stock  to  the  cor- 
poration, and  which  money  was  paid  to  de- 
fendants for  the  nrining  option,  was  obtained 
by  the  iaeuing  of  full-paid  shares  to  tlie  stock- 


of  what  is  alleged  to  have  been  done  by  the 
company,  and  it  appears  to  me  to  be  Imma-  ^ 
terial  as  to  tlie  manner  of  doing  it.  It  being 
shown  that  the  defendants  formed  the  com- 
pany for  the  purpose  of  purchasing  this  op- 
tion, and  having  induced  the  present  stock- 
holders to  furnish  $90, (KK)  of  their  money  to 
make  the  purchase  under  the  false  impres- 
sion created  by  the  defendants  that  the  de- 
fendants would  be  compelled  to  pay  that, 
amount  for  the  gMrchi!i8e_price,  and  the  de- 
fendants having  aTterwardsT  as  officers  and 
agents  of  the  company,  purchased  fur  the' 
company  such  option,  and  paid  themselves 
$70,000  more  than  they  knew  they  could  pur- 
chase it  for,  and  $70,000  more  than  they  In 
fact  paid  for  the  same,  it  seems  to  me  there 
can  be  no  doubt  of  their  liability  to  refund  to 
the  corporation  the  $70,000  so  obtained.  In 
making  this  statement  we  are  not  to  he  un- 
derstood as  making  any  charge  of  fraud  or 
unfair  dealing  on  the  part  of  the  very  re- 
spectable citizens  who  are  the  defendants  in 
this  action;  all  that  is  intended  is  tliat,  ad- 
mitting that  the  allegations  of  the  complaint 
in  tills  action  are  true,  then  the  result  indi- 
cated follows.  The  truth  or  falsity  of  these 
statements  are  not  now  under  consideration. 
For  the  purposes  of  this  case,  the  defendants 
do  not  controvert  them . 

That  the  defendants  were  promoters  of  the 
corporation,  and  as  such,  and  as  the  offi- 
cers of  the  same,  they  assumed  the  position 
of  agents  and  trustees  of  the  corporation 
in  the  transaction  of  Its  business,  aiiiuit- 
ting  the  facts  to  be  as  stated  in  the  com- 
plaint to  be  true,  there  can  be  no  doubt. 
This  is  well  established  by  the  following  cases 
cited  by  the  learned  counsel  for  the  appel- 
lant, viz.:  Society  v.  Abbott,  2  Beav.  559; 
Sombrero  Phosphate  Co.  v.  Erlanger,  L.  R. 
5  Ch.  Div.  73;  and  Sewage  Co.  ▼jHarttnontj^ 
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Id.  894;  1  Mor.  Priv.  Corp.  §  291;  In  re  Pa- 
per Box  Co.,  L.  R.  17  Ch.  Div.  471.  See. 
also,  the  case  of  Riiilroad  Co.  v.  Tip  man, 
cited  by  the  learned  counsel  for  the  respond- 
ents, 15  Pac.  Rep.  558,  559.  Assuming  that 
these  defendants  were  the  promoters  of  this 
corporation,  and  it  being  alleged  in  the  com- 
plaint  tliat  two  of  tbem  were  the  oSicers  of 
the  corporation  when  the  sale  and  purchase 
were  made,  thej  must  be  treated  as  the  agents 
and  trustees  of  the  corporation,  and  us  such 
their  duties  and  obligations  towards  it  are 
clearly  dedned  by  the  authorities  above  cited. 
The  learned  judge,  in  deciding  the  case  of 
Railroad  Co.  v.  Tiernan,  cites  the  rule  of 
law  governing  their  action,  as  laid  down  by 
the  supreme  court  of  Massacliusetts  in  tite 
cases  of  Parker  v.  Xickei'son,  137  Mass.  487, 
and  Same  v.  Same,  112  Mass.  195.  In  these 
cases  the  rule  is  slated  as  follows:  "A  trustee 
or  agent  cannot  purchase  on  his  own  account 
what  he  sells  on  account  of  another,  nor  pur- 
chase on  account  of  another  what  he  sells  on 
his  own  account;  *  *  *  and,  if  be  does  so, 
the  cestui  que  trust  or  principal,  unless  upon 
the  fullest  knowledge  of  all  the  facts  he  elects 
to  confirm  the  act  of  the  trustee  or  agent, 
may  repudiate  it,  or  he  may  charge  the  prof- 
its made  by  the  trustee  or  agent  with  an  im- 
plied trust  for  his  benefit."  See  Tyrrell  v. 
Bank,  10  H.  L.  Cas.  26;  Kimber  v.  Barber, 
L.  R.  8  Ch.  56;  Simons  v.  Mining  Co.,  61  Pa. 
St.  202.  This  rule  has  been  sanctioned  and 
afiSrmed  by  this  court.  See  Puzey  v.  Senier, 
9  Wis.  370;  Pickett  v.  School-Dist.,  25  Wis. 
551 ;  Cook  v.  MiU  Co.. 43  Wis.  433;  In  re  Or- 
phan Asylum,  36  Wis.  534.  Construed  as  I 
think  the  allegations  in  this  case  ought  to  be 
construed  upon  a  demurrer,  they  present  the 
case  of  trustees  and  agents  of  the  corpora- 
tion selling  property  to  the  corporation  on  the 
one  hand,  and  on  the  other  hand  buying  for 
the  corporation,  and  making  a  profit*  for 
themselves  by  the  transsiction  of  §70,000. 
Under  the  rule  of  law  above  stated  the  cor- 
poration may  charge  such  profits  made  by 
the  trustees  and  agents  with  an  Implied  trust 
for  the  benefit  of  the  corporation,  and  may 
recover  such  money  in  an  action  brought  by 
the  corporation . 

It  is  urged  against  this  claim  that  at  the 
time  of  the  sale  and  purchase  there  were  no 
persons  interested  in  the  corporation  except 
the  said  agents  and  trustees  themselves,  and 
so  no  one  was  injured,  as  all  parties  then  in- 
terested were  fully  aware  of  all  the  facts. 
We  do  not  think  this  a  true  statement  of  the 
case.  According  to  the  allegations  of  the 
complaint,  all  the  present  owners  of  the  stock 
were  interested  parties.  They  were  in  fact 
the  corporation,  and  the  defendants  repre- 
sented them  in  making  the  sale,  and  not 
merely  themselves.  The  relations  which  the 
defendants  bore  to  the  corporation  in  this 
case,  according  to  the  facts  alleged  in  the 
complaint,  are  well  stated  by  Cliief  Justice 
Thompson  in  the  case  of  Simons  v.  Mining 
Co.,  supra.  After  stating  that  it  was  claimed 
that  the  organized  board  of  directors  was  the 


company,  and  whatever  It  did  could  not  be 
inquired  into  by  the  corporation  put  in  mo- 
tion by  the  instance  of  the  stockholders,  be 
says:  "This  is  an  error,  and  results  from 
overlooking  the  fact  that  directors  are  but 
the  agents  and  trustees  of  the  company;  that 
they  have  power  to  act  only  for  the  interest 
of  the  company,  and  not  against  it.  The 
shareholders  constitute  the  company,  where 
there  is  stock,  and  not  the  directors.  It  was 
therefore  well  put  in  the  charge  of  the 
learned  judge  that  the  directors  had  no  power 
to  bind  the  stockholders  by  allowing  profits 
to  the  defendants,  after  holding  out  in  tlieir 
prospectus  that  the  property  wiis  obtained  at 
original  prices,  and  that  the  defendants  could 
not  clHim  any  if  they  hold  out  that  they  had 
purchased  the  property  for  the  company,  and 
were  conveying  at  original  prices.  A  fraud 
perpetrated  against  the  corporation  by  any 
or  all  of  the  directors  may  assureilly  be  re- 
drasaed  by  such  an  action  in  the  name  of  the 
corporation.  As  already  said,  they  are  its 
agents  and  trustees,  which  implies  account- 
ability to  their  principal."  In  the aise  In  re 
Paper  Box  Co.,  L.  R.  17  Ch.  Div,  471,  the 
master  of  the  rolls  says:  "I  quite  agree  to 
th  is :  that,  if  promoters  make  an  arrangement 
to  get  a  profit  for  themselves  out  of  what  is 
apparently  paid  to  the  vendors,  it  is  imma- 
terial whether  the  contract  with  the  vendors 
is  approved  of  by  the  directors  of  the  com- 
pany, who  are  the  promoters,  just  before  the 
allotment  or  just  after  In  both  cases  it  is 
intended  to  cheat  the  future  shareholders, 
and  of  course  it  makes  no  difTerence  whatever 
that  the  persons  who  at  the  time  the  allot- 
ment was  made  were  in  fact  the  promoters, 
or  their  nominees,  knew  of  the  fraud. "  It 
seems  to  me,  unless  we  are  prepared  to  go 
contrary  to  the  cases  above  cited,  and  to  very 
many  others  cited  in  the  brief  of  the  appel- 
lant, we  must  hold  that  an  action  can  be 
maintained  in  the  name  of  the  corporation  to 
redress  the  wrong  alleged  to  have  been  done 
by  the  defendants. 

What  would  have  been  the  relations  of  the 
defendants  to  the  corporation  if  they  had  in 
fact  owned  the  mining  option,  and  had 
formed  the  corporation  and  issued  full-paid 
stock  to  themselves  for  such  option,  and 
transferred  such  stock  to  themselves  in  pay- 
ment for  such  mining  option,  and  then,  by 
exaggerated  or  false  statements  as  to  ttm 
value  of  such  mining  option,  or  as  to  its 
actual  cost,  had  induced  others  to  purchase 
from  them  such  stock,  need  not  be  deter- 
mined in  this  action;  nor  whether  in  such 
case  any  action  for  such  fraud  could  be 
maintained  by  the  corporation.  Under  the 
allegations  of  the  complaint,  such  was  not 
the  transaction  in  this  case.  In  this  case  no 
sale  to  or  purchase  by  the  corporation  wsia 
made  until  all  the  stock,  or  nearly  all,  had 
been  agreed  to  be  taken  by  other  parties  than 
the  defendants,  and,  although  the  written 
agreement  which  they  signed  stated  that  they 
were  to  buy  the  stock  of  defendants,  the  al- 
legations of  the  complaint  show  that  at  the 
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time  such  contract  was  signed  by  the  present 
stuckholdera  the  defendants  did  not  have  or 
uwii  any  of  the  stock  of  the  corporation,  nor 
did  they  own  the  mining  option.  The  alle- 
giitions  also  show  that  no  stock  was  ever  is- 
sued to  the  defendants  except  to  the  amount 
of  $25,000,  and  tlie  balance  of  the  stock  was 
issued  by  the  corporation  directly  to  the  pres- 
ent holders;  and  the  mining  option  was 
bought  by  the  defendants  and  sold  to  the 
company  after  such  stock  bad  been  subscril>etl 
and  paid  for  by  the  present  stockholdei-s,  with 
the  money  paid  by  the  stockholders  to  the  cor- 
poration. What  is  said  by  the  learned  author 
( 1  Mor.  Priv.  Corp.  §  292,  p.  279)  in  comment- 
ing upon  the  Sombrero  Phosphate  Co.  Case  is 
peculiarly  applicable  to  the  case  at  bar.  In  dis- 
cussing thequestion  whether  the  action  would 
lie  iu  favor  of  the  corporation  he  says :  "  Be.  ore 
any  sliares  had  been  issued  the  existence  of 
the  company  was  a  Action.  The  sharehold- 
ers really  formed  the  company,  each  one  be- 
coming a  member  when  he  took  his  shares. 
While  the  contract  for  the  purchase  of  the 
proiierty  was  nominally  in  force  from  the 
time  of  its  approval  by  the  board  of  direct- 
ors, yet  it  really  took  effect  only  after  the 
shareholders  had  taken  their  shares.-  It  then 
became  binding  upon  all  the  shareholders 
collectively,  or,  in  other  words,  on  the  com- 
pany. The  fraud  really  consisted  in  inducing 
the  shareholders  to  enter  into  this  contract 
in  their  collective  cap:icity,  and  in  using  the 
funds  belonging  to  the  shareholders  collect- 
ively in  paying  the  purchase  price.  It  is 
evident,  therefore,  that  the  injury  to  the 
simreliolders  was  an  injury  to  their  collective 
or  corporate  interests,  and  that  the  company 
was  the  proper  complainant."  These  re- 
marks are  strictly  apjjlicable  to  the  transac- 
tion in  this  case.  It  is  true  that  it  is  alleged 
that  the  defendants  formed  a  corporation  un- 
der the  statutes  of  this  state,  and  that  such 
corporation  passed  a  resolution  to  permit  the 
defendant  Main  to  subscribe  for  the  whole 
capital  stock,  and  pay  for  it  by  a  transfer  of 
the  mining  option  to  the  corporation ;  but  it 
appears  from  the  complaint  that  before  this 
was  done  an  agreement  had  been  made  be- 
tween the  defendants  and  the  corporation 
that  other  persons  should  become  the  owners 
of  the  stock  of  the  corporation,  and  pay  a 
certain  sum  of  money  for  such  stock,  and 
thereby  become  the  real  parties  constituting 
the  corporation,  and  that  .their  money  should 
pay  for  tlie  mining  option;  and  it  further  ap- 
pears that  the  transfer  was  not  made  to  the 
corporation  until  after  the  real  stockholders 
liad  be>-ome  such  by  paying  their  money  for 
the  stock.  The  fraud  in  the  sale  was  there- 
fore a  fraud  upon  the  collective  interests  of 
the  shareholders,  as  it  was  in  the  Sombrero 
Phosphate  Co.  Case. 

Taking  all  the  allegations  of  the  complaint 
together,  they  charge  the  defendants  with 
purchasing  the  mining  option  for  the  sum 
of  920.000  from  themselves  for  the  benefit  of 
the  corporation,  the  corporation  at  the  timi; 
of  the  sale  and  purchase  representing  the 


present  holders  of  its  stock,  and  not  simply 
the  interest  of  themselves.  That  this  com- 
plaint states  a  good  cause  of  action  in  favor 
of  the  corporation  against  the  defendants,  we 
think, is  well  settled  upon  principles  and  au- 
thority. The  cases  of  Sombrero  Phosphate 
Co.  V.  Eranger,  Sewage  Co.  v.  Uartraonl,  and 
Simons  v.  Mining  Co.,  supra,  as  well  as  many 
of  the  other  cases  cited  in  the  brief  of  the 
counsel  for  the  appellant,  very  clearly  sus- 
tain this  action.  It  is,  however,  urged  in  a 
very  able  argument  by  the  counsel  for  the 
defendants  that,  admitting  the  corporation 
would  have  a  cause  of  action  against  the  de- 
fendants for  the  profits  madu  by  them  on  the 
sale  of  the  mining  option  to  the  corporalion, 
had  the  corporation  obtained  the  money  with 
which  it  paid  the  defendants  for  such  option 
in  a  lawful  way,  still,  as  the  allegations  of 
the  complaint  show  that  it  obtained  such 
money'by  an  illegal  issue  or  sale  of  its  stock 
to  its  corporators,  no  action  will  lie  to  recover 
of  the  defendants  any  part  of  the  money  so 
illegally  obtained  by  the  corporation.  Under 
my  construction  of  the  allegations  of  the 
complaint,  it  is  very  clear  that  the  fact  that 
the  corporation  received  the  money  which 
paid  the  defendants  for  their  mining  option 
upon  an  illegal  issue  of  its  stock  cannot  be  a 
defense  to  this  action  to  compel  them  to  re- 
fund to  the  company  so  much  of  the  purchase 
price  as  was  unlawfully  received  by  them  on 
such  sale.  The  basis  of  the  argument  of  the 
learned  counsel  is  that  these  defendants  re- 
ceived the  money  of  the  stockholders  upon 
this  alleged  illegal  sale  of  the  stock  as  tlie 
agents  of  the  corporation,  and  that  as  such 
agents  they  cannot  be  made  to  account  to 
their  principal  for  the  money  so  received  by 
them  upon  such  illegal  salee.  Admitting 
this  to  be  a  true  statement  of  the  facts  alleged 
in  the  complaint,  I  think,  under  the  decis- 
ions of  this  and  many  other  courts,  these 
agents  cannot  set  up  the  illegality  of  the 
transactions  as  a  defense  to  an  action  by  the 
principal  to  recover  the  money  of  its  agents. 
I  think,  however,  that  the  allegations  of  the 
complaint  show  that  the  money  received  on 
the  sale  of  the  stock  was  in  the  possession  of 
the  corporation,  and  not  merely  in  the  pos- 
session of  its  agents,  and,  being  so  in  the 
possession  of  the  corporation,  the  defendants 
and  agents  of  the  corporation  paid  it  over  to 
themselves  aa  the  consideration  for  their  min- 
ing option.  Under  the  allegations  of  the 
complaint,  they  are  not  refusing  to  account 
for  money  collected  by  them  as  agents  of  the 
corporation  in  making  sales  of  its  stock,  but 
they  are  refusing  to  account  for  money  wrong- 
fully obtai  ned  from  the  corporation  upon  a 
sale  of  their  mining  option  to  the  company. 
Having  changed  their  position  in  regard  to 
this  money  by  receiving  it  from  the  corpora- 
tion as  payment  for  the  mining  option  sold 
to  the  company,  they  cannot  now  claim  to 
hold  it  as  money  received  by  them  as  the 
agents  of  the  corporation  in  making  illegal 
sales  of  the  stock  of  the  corporation.  The 
money  paid  to  the  corporation  ou  such  an 
Digitized  by  VjOOQIC 


264 


NOUTHWESTERN  BErOBTER,  Vol.  42. 


(Wis. 


iUegal  Issue  or  sale  of  stock  was,  notwith- 
standing such  illegal  sale,  the  money  of  the 
corporation,  as  against  all  the  world.  The 
purchasers  of  such  illegally  issued  stock  could 
not  recover  back  the  money  paid  by  them  to 
the  corporation  upon  such  illegal  transaction, 
(see  Clark  v.  Lumber  Co.,  59  Wis.  655.  661, 
665.  18  N.  W.  Rep.  492;)  and,  if  they  cannot 
recover  it  back  from  the  corporation,  no  one 
else  can.  The  corporation,  having  the  pos- 
session of  such  money,  is  for  all  practical 
purposes  the  owner  of  it;  and,  if  tliese  de- 
fendants took  the  money  from  the  corpora- 
tion in  an  illegal  and  fraudulent  way,  it  is 
no  defense  to  such  illegal  act  that  the  corpo- 
ration obtained  the  money  by  a  violation  of 
the  statute  in  selling  its  stock.  If  A.  obtains 
the  title  and  possession  of  property  from  B. 
by  some, fraudulent  device,  and  C.  obtains 
the  same  property  of  A.  by  fraud,  and  A. 
brings  an  action  against  C.  to  recover  the 
property  back,  or  for  damiigee  for  the  fraud, 
it  would  be  no  defense  for  C.  that  A.  had 
fraudulently  obtained  it  from  B.  This  would 
certainly  be  so,  unless  B.  made  a  claim  for  the 
property  against  C.  In  this  case  the  persons 
whose  money  came  to  the  possession  of  the 
corporation  cannot  enforce  any  claim  ^  it  as 
against  the  corporation,  and  consequently 
they  could  not  enforce  a  claim  to  it  as  against 
the  persons  to  whom  the  corporation  trans- 
ferred it,  and.  if  the  present  stockholders 
were  instrumental  in  bringing  this  action  in 
the  name  of  the  corporation,  as  they  mnst  be 
held  to  be,  by  bringing  it  in  the  name  of  the 
corporation,  they  aihrm  the  right  of  the  cor- 
poration to  the  money  so  received  by  it.  By 
what  rule  of  law  have  the  defendants  the 
right  to  challenge  the  title  of  the  corporation 
to  the  money  which  was  paid  to  them  apon 
the  sale  of  their  mining  option  to  the  corpo- 
ration? I  am  unable  to  perceive  any  such 
right,  especially  in  a  case  of  this  kind,  where 
no  other'person  can  claim  the  money. 

If  it  should  be  urged  that  the  allegations 
of  the  complaint  show  that  there  are  no  legal 
stockholders,  and  no  legal  stock  issued,  and 
so  no  corporation  which  can  maintain  this 
action,  it  is  answered  by  saying  that  the  de- 
f<-nUant8  are  in  no  position  to  attack  either 
tlie  issue  of  the  stock  or  the  illegality  of  the 
organization  of  the  corporation.  These  de- 
fendants, who  were  the  active  agents  in  the 
formation  of  the  corporation,  who  were  in- 
strumental in  the  issue  of  the  alleged  illegal 
stock,  and  wiio  contracted  with  the  corpora- 
tion having  full  knowledge  of  all  of  its  trans- 
actions, are  in  no  position  to  contest  the  reg- 
ularity uf  the  formation  of  the  corporation. 
2  Mor.  Priv.  Corp.  §§  750-754,  and  the  nu- 
merous cases  cited  in  the  notes;  Ohubb  v. 
Upton,  95  U.  8.  665-667;  Cowell  t.  Springs 
Co.,  100  U.  8.  65,  60;  People  t.  La  Rue,  67 
Cal.  526,  8  Fac.  Rep.  84.  In  my  view  of  the 
case,  these  defendants,  as  agents  and  trustees 
of  the  corporation,  sold  their  mining  option 
to  the  corporation,  and  received  from  the  cor- 
poration 970,000  in  money  of  the  corporation 
more  than  in  la  w  and  equity  they  were  entitled 


to  receive  therefor;  and  in  law  and  eqnity 
they  hold  this  money  in  trust  for  the  corpo- 
ration from  which  they  received  it.  That 
the  defendants,  after  having  obtained  from 
the  corporation  its  money,  which,  in  accord- 
ance  with  the  principles  of  equity,  they  have 
no  right  to  retain,  may  now  refuse  to  refund 
on  the  allegation  that  the  corporation  was 
not  in  all  r<  spticts  organite.l  in  accordance 
with  law,  seems  to  me  a  proposition  wholly 
unsupported  by  authority,  and  contrary  to 
justice  and  equity.  '  Under  a  proper  construc- 
tion of  the  allegutlona  of  the  complaint,  tlie 
illegal  issue  of  the  stock  by  the  corporation, 
and  the  receipt  of  the  money  for  such  stock, 
was  a  completed  transaction  before  the  acts 
upon  which  the  corporation  rely  for  a  recov- 
ery against  the  defendants  transpired;  and 
so  the  illegal  act  is  In  no  way  the  founda- 
tion of  the  action.  Briefly,  the  foondaUon 
of  the  claim  of  the  plaintiff  is  this:  The  cor- 
poration having  in  its  possession  990,000, 
the  defendants,  as  agents  and  trustees  of  the 
corporation,  sold  their  mining  claim  to  the 
corporation  for  $90,000,  and,  acting  for  the 
corporation,  they  bought  it  for  tlie  corpora- 
tion, and  paid  out  its  money  to  complete  the 
purchase;  and  that,  in  making  »uch  sale  and 
purchase,  they  so  conducted  themselves  th^ 
they  were  and  are  not  entitled,  as  against  the 
corporation,  to  retain  the  profits  made  on 
the  sale,  but  hold  such  profits  in  trust  for 
the  corporation.  Under  such  circumstances, 
it  appears  to  me  wholly  immaterial  bow  the 
corporati(m  liecame  possessed  of  the  money 
received  by  the  defendants,  unless  they  can 
show  that  some  other  person  or  party  has  a 
better  claim  to  such  money  than  the  corpora- 
tion. 

I  have  not  discussed  the  question  as  to  the 
right  of  the  corporation  to  recover  the  money 
on  the  theory  tliat  they  collected  the  same  as 
the  agents  of  the  corporation,  for  the  benefit 
of  the  corporation,  and  now  bold  it  as  such 
agents,  because  it  seems  to  me  that  a  fair 
construction  of  the  allegations  of  the  com- 
plaint do  not  show  that  such  is  the  position 
of  the  defendants.  If,  under  the  allegations 
of  the  complaint,  these  defendants  ever  held 
this  money  as  the  agents  of  the  corporation, 
they  abandoned  that  position  when  they  re- 
ceived it  from  the  corporation  as  the  pur- 
chase price  of  their  mining  option;  and  if 
they  are  entitled  to  hold  that  money  at  all 
they  must  hold  It  as  vendors  of  such  option, 
and  as  the  purchase  money  thereof;  and  if 
they  cannot,  according  to  the  rules  of  law 
and  equity,  hold  it  as  such  purchase  money, 
then  they  must  return  it  to  the  corporation. 
They  cannot  now  assume  to  hold  it  as  tlie 
agents  of  the  corporation.  In  receiving  the 
money  as  the  purchase  price  of  their  option, 
they  abandoned  their  position  as  agents  of 
the  corporation,  if  they  ever  were  such  as  to 
this  money,  and  cannot  now  assume  sacb 
agency  to  defeat  a  recovery.  Fox  v.  Cash, 
11  Pa.  St.  207 ;  2  Benj.  Sales,  681.  We  think 
•the  complaint  states  a  good  cause  of  action  in 
favor  of  the  piaiatifl,  and  Uiat  the  circuit 
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court  erred  in  aostaining  the  demurrer  to  the 
complaint.  The  order  of  the  circuit  court  is 
revetsed,  and  the  cause  is  remanded  for  fur- 
ther proceedings  according  to  law. 

Lton,  J.,  dissents. 

NOTR. 

CoRPOBATrows— CosTKACTB  wrrH  OmOBBS.  A 
contract  between  a  corporation  and  Individuals, 
some  of  whom  are  directors  of  tbe  OMporatlon,  is 
voidable,  at  tlie  option  of  ttie  corporation.  Thomas 
V.  Kailroad  Co.,  8  Sup.  Ct.  Rep.  315,  reversing 
3  Fed.  Rep.  877:  Ueelcer  v.  Iron  Co.,  17  Fed.  Rep. 
48;  Mauon  v.  BaUway  Co.  (M.  Y.)  8  N.  E.  Rep. 
85.>;  Bernard  ▼.  MTroleum  Co.,  (Mass.)  17  N.  B. 
i{«p.  887.  A  director  of  a  corporatlun  is  not  abso- 
lutely prohibited  from  entering  Into  a  contract 
with  it  through  his  fellow  directors ;  but  the  va 
lidity  of  suota  contract  depends  upon  its  nature  and 
terms,  and  the  circumstances  under  which  it  is 
made.  Hubbard  v.  Investment  Co.,  14  Fed.  Rep. 
075;  Thomas  v.  Sweet,  (Kan.)  U  Pac.  Rep.  646; 
Appealof  Hammond,  (Pa)  16  Atl.  Rep.  419.  Buch 
contract  will  be  enforced  when  shown  to  have  been 
made  for  the  benefit  of  the  corporation,  and  to  be 
just.  Trust  Co.  V.  Weed,  2  Fed.  Rep.  84.  A  direct- 
or of  a  corporation  may  become  its  creditor,  and 
take  Beount^  for  his  debt,  but  his  conduct  in  en- 
forcing such  claim  will  be  more  closely  scrutinized 
than  that  of  an  ordinary  creditor,  and  the  proceed- 
ings set  aside  if  it  appears  that  he  has  not  acted  In 
good  faith  as  dlieotor.  HaUan  t.  Hotel  Ca, 
(Iowa,)  •  N.  W.  Rm.  Ut  See,  also,  Oarrstt  v. 
Row  Ca,  (Iowa,)  US  N.  W.  Rep.  8S5.  On  a  sale 
of  corporate  property  to  one  of  the  directors  tak- 
ing part  in  tM  tBtinscKstlon  as  buyer  and  seller,  it 
devolvea  apon  tha  direetors  to  astaldish  the  good 
f  slth  of  the  tzansactlon,  and  that  the  sale  pro- 
duced the  fall  value  of  tne  property.  "WlUdnson 
V.  Bauerle,  (N.  J.)  7  Ati.  Rep.  614.  The  sale  by 
the  president  of  a  naUonal  bank,  to  Idmaelf  ana 
cashier,  ct  the  stook  of  the  bank  owned  by  tbe 
bank,  may  be  ratified  by  the  bank  or  Its  legal  rep- 
resentative: but  a  sale  by  himself  to  the  bank,  of 
its  o>wn  stock,  where  he  aots  in  the  double  oapacdty 
of  seller  and  boyer,  cannot  be  ratified  when  the 
purobaae  of  the  stodc  by  the  bank  is  not  neces- 
sary to  prevent  loss  upon  a  debt  previously  con- 
tracted. Bundy  ▼.  Jackson,  84  Fed.  Rep.  038.  Di- 
rectors of  tnsolTent  oorporatlons  cannot  legally 
grant  preferences  to  their  relatives,  who  are  oor- 
poratioo  creditors.  Adams  v.  UUlliig  Co.,  36  Fed. 
Rep.  438;  Same  Case,  fon  rehearing,)  90  Fed. 
Bep.  913.  See,  also,  on  tne  effect  of  directors  be- 
coming Interested  adversely  to  the  osrpoiBtion, 
Cook  V.  Shenaaa,  30  Fed.  Sep.  167,  and  aztenalve 
note. 


FCBTELt,  O.  dnOAOO  FOBOS   ft  BoLT  Go. 
et  al. 

(SupreiM  Court  vf  TFteooruin.    April  86, 1889.) 
RiiuK>Ai>  OoMPAime— LiBMs  OS  BaiDska 

1.  Under  Const.  Wis.  art.  11,  %  l,the  legislatnre 
bas  power  to  enact  laws  for  the  enforcement  of  Uens 
for  labor  upon  bridges  and  other  structures  of  a 
railroad  company,  tnough  part  and  parcel  of  its 
road,  and  essential  to  the  complete  operation 
thereot 

2.  Rev.  St.  Wla  (  8814,  providing  that  "every 
person  who,  as  principal  contractor,  performs  any 
work  or  labor  •  •  *  in  or  about  the  erection 
•  •  •  of  any  bridge,  •  •  •  shall  have  a  lien 
tbereapon.  and  np<m  tne  interests  of  the  owner  of 
such  •  •  •  bridge  in  and  to  the  land  upon 
^vbich  the  same  is  situated, "  applies  to  railroad 
bridgM. 

8.  Thsre  te  no  pnbllo  polloy  in  Vf  Iseonain  against 
eoforoingalaborer's  lien  upon  any  bridge  or  struct- 
ure of  a  railroad  comiwny,  for  work  performed 
thereon.  On  the  contrary,  the  public  polic?y  is  to 
enforce  suoh  a  Ilea. 


Appeal    from   circuit  court.  La  Fajette 
count)'. 

The  defendant  the  Chicago  Forge  &  Bolt 
Company,  having  contracted  with  the  defend- 
ant the  Freeport,  Dodgeville  &  Northern 
Railroad  Company  to  erect  a  number  of 
bridges  across  the  Fecatonica  river,  on  the 
line  of  its  railroad,  sublet  the  woric  to  the 
plaintiff,  who  erected  10  such  bridges  in  La 
Fayette  county,  for  which  the  Chicago  Forge 
ft  Bolt  Company  became  indebted  to  liim  in 
a  sum  exceeding  $9,000,  which  is  unptiid. 
Within  3")  daj's  after  the  performing  of  such 
work  the  plaintiff  served  on  the  Fi-eeport, 
Dodgeville  ft  Nortiiern  ilailroad  Company  the 
notice  prescribed  in  Rev.  St.  §  3315,  as  the 
basis  for  the  enforcement  of  a  lien  on  such 
bridges  as  sulxH>ntractor.  The  plaintiff  also 
duly  Blfl(I  bis  claim  for  a  lien,  and  brought 
this  action  to  enforce  tlie  same  on  such 
bridges,  and  the  land  upon  which  tliey  are 
erected,  within  the  periods  required  by  sec- 
tion 8318.  The  complaint  is  in  the  usua} 
form  of  complaints  in  such  actions.  It  al- 
leges the  above  facts,  and.  f  urtiier,  that  when 
such  notice  was  served  the  railroad  company 
owed  the  principal  contractor,  the  Chicago 
Forge  ft  liolt  Company,  $15,000,  and  tlut 
afterwards  the  railroad  compHuy  consolidated 
with  another  railroad  company,  which  con- 
solidated company  is  the  defendant,  tlte  Chi- 
cago, Madison  ft  Northern  Railroad  Company, 
and  tbe  owner  of  the  said  bridges,  and  the 
rigbt  of  way  upon  wliich  the  same  were  con- 
structed. It  also  states  the  location  of  each 
bridge,  and  the  amount  due  tbe  plaintiff  for 
the  construction  of  each.  Two  general  de- 
murrers to  tlie  complaint  were  intM-posed  by 
the  defendants, — one  t»y  the  two  railroad 
companies,  and  the  other  by  tbe  Chicago 
Forge  ft  Bolt  Company.  Certain  special 
grounds  of  demurrer  were  assigned,  but  these 
are  not  relied  upon.  Tiie  circuit  court  over- 
ruled the  demurrers.  From  the  orders  over- 
roling  the  same  two  appeals  have  been  taken- 
to  this  court, — oneby  tlie  railroad  companies ; 
the  other  by  the  Chicago  Forge  &  Bolt  Com- 
pany. 

Stevnt  <£  Morrit,  for  appellants.     D«p  it 
Friend,  for  respondent. 

Lyon,  J.,  (after  stating  tht  faets  at 
ahvot.')  That  the  legislatnre  has  the  power 
to  enact  laws  for  the  enforcement  of  liens  for 
labcv  upon  bridges  and  other  structures  of  a 
railway  company,  although  the  same  are  part 
and  parcel  of  its  railway,  or  essential  to  the 
full  and  complete  operation  thereof,  cannot, 
we  think,  be  successfully  denied.  Such 
power  is  found  in  section  1,  art.  11,  of  the 
constitution,  as  interpreted  by  this  court  in 
Attorney  General  v.  Railroad  Co.,  35  Wis. 
425.  That  by  enacting  the  present  lien  law» 
the  legislature  intended  to  exercise  tltal 
power,  and  give  a  lien  upon  railway  bridges 
for  work  performed  upon  them,  we  cannot 
doubt.  The  language  of  the  statute  is  gen- 
eral, and  no  exception  of  railroad  bridges 
from  its  operation  is  expressed.  So  far  a* 
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the  same  is  applicable  to  this  case,  the  stat- 
ute (Itev.  St.  §  3314)  is  that  "every  person 
who  as  princiiml  contractor  performs  any 
work  or  labor  *  *  ♦  in  or  about  the 
erection  •  ♦  •  of  any  bridge  ♦  *  * 
shall  have  alien  thereupon,  and  upon  the  in- 
terests of  the  owner  of  such  *  *  •  bridge, 
in  and  to  the  land  upon  which  the  same  is 
situated.".  The  next  section  gives  the  same 
lien  to  a  subcontractor  who  performs  the 
work,  to  the  extent  of  the  owner's  Indebted- 
ness to  the  principal  contractor.  Thero  is 
nothing  in  the  statute  which  can  operate  to 
restrain  these  general  words.  By  familiar 
rules  of  statutory  construction  such  general 
unqualifled  language  must  have  a  general  ap- 
plication, Hnd  must  be  held  to  include  all 
bridges,  unless  some  are  excluded  on  grounds 
of  public  policy.  This  rule,  in  stronger 
terms  even,  whs  held  in  Harrington  v.  Smith, 
28  Wis.  43,  and  has  since  been  steadily  ad- 
hered to.  Encl^ing  v.  Simmons,  Id.  273; 
Fnllass  v.  Pierce,  30  Wis.  443;  Chase  v. 
Whiting,  Id.  544;  Landon  v.  Burke.  33  Wis. 
452;"Crerar  v.  Railroad  Co..  35  Wis.  67; 
Comstock  V.  Bechtel,  63  Wis.  656,  24  N.  W. 
Bep.  465;  Wright  v.  Forreslal,  65  Wis.  841, 
27  N.  W.  Rep.  52;  Hanson  v.  Eichstaedt,  69 
Wis.  538,  85  N.  W.  Rep.  80.  The  above 
cases  do  not  expressly  take  note  of  considera- 
tions of  public  policy  which  may  qualify  the 
rule.  It  has  been  qualified,  however,  on  that 
ground  by  this  court  Thus  in  Wilkinson  v. 
Hoffman,  61  Wis.  637,  21  N.  W.  Rep.  816,  it 
was  held  that  a  subcontractor  could  not  en- 
force a  lien  on  machinery  famished,  by  him, 
and  placed  as  fixtures  in  a  building  consti- 
tuting a  part  of  the  water-works  of  the  city 
of  Madison.  This  was  an  applic»ition  of  the 
rule  of  Buffham  v  Bacine,  26  Wis.  449.  and 
otiier  cases,  that  a  municipal  corporation  is 
not  subject  to  the  ordinary  process  of  gar- 
nishment, although  the  statute  giving  the 
process  is  general  in  its  terms.  But  In  the 
case  last  cited  Chief  Justice  Dixon  dissented 
from  the  judgment,  and  contended  for  the  ap- 
plication to  municipalities  of  the  rule  after- 
wards held  in  Harrington  v.  Smith,  and  the 
other  cases  above  cited  in  connection  there- 
with. 

Bat  there  is  no  public  policy  prevailing  in 
this  state  against  enforcing  a  laborer's  lien 
upon  any  bridge  or  other  structure  of  a  rail- 
road company,  for  work  performed  thereon, 
no  matter  whether  sucli  structure  is  or  is  not 
part  and  parcel  of  the  raili'oad,  or  to  what  ex- 
tent the  enforcement  of  a  lien  thereon  may 
interfere  witli  or  impede  the  operation  of  tiie 
railway,  or  the  exercise  by  the  company  of 
its  corporate  franchises.  On  the  contrary, 
the  public  policy  of  this  state  is  to  enforce 
such  a  lien,  and  the  company  operates  its  rail- 
way, and  uses  its  franchises,  subject  to  the 
obligation  to  pay  the  claim  of  the  lienor  as 
established  by  the  judgment  All  this  was 
settled  by  this  court  in  Hill  v.  Bailroad  Co., 
11  Wis.  214,  and  the  rules  there  established 
were  not  abrogated  or  shaken  by  the  judg- 
ment in  Wilkinson  v.  Hoffman,  supra,  and 


have  not  been  disturbed  by  any  other  adjudi- 
cation of  this  court  Certain  alleged  diffi- 
culties in  the  enforcement  of  the  lien,  grow- 
ing out  of  the  40-acre  and  l-acre  limitations 
of  tlie  statute,  are  urged  by  the  learned  coun- 
sel for  the  defendants  as  reasons  why  the 
statute  was  not  intended  to  make  railroads 
subject  to  the  lien  law.  These  difficulties,  if 
they  exist,  are  not  insurmountable.  The 
courts  will  find  some  legal  method  to  give  the 
plaintiff  the  relief  which  the  statute  pre- 
scribes. 

We  are  pressed  to  define  the  precise  relief 
to  which  he  is  entitled,  but,  for  obvious 
reasons,  we  must  decline  to  do  bo.  The 
writer  will,  however,  on  his  own  responsibil- 
ity, and  without  consultation  with  his  as- 
sociates, venture  the  suggestion  that  the 
plaintiff  may  be  entitled  to  a  lien  on  each 
bridge  erected  by  him,  and  on  the  interest  of 
the  railroad  company  in  the  land  covered  by 
it,  (nut  exceeding  the  appropriate  limitation 
prescribed  in  the  statute,)  for  his  work  on 
such  bridge.  Were  a  person  to  erect  a  house 
for  another  on  each  of  two  separate  and  un- 
connected lots  of  the  latter,  under  a  single 
contract  to  erect  such  houses  for  what  the 
work  was  reasonably  worth,  or  for  a  stipu- 
lated price  for  each,  I  suppose  it  will  be  con- 
ceded that  the  builder  could  have  his  lien  on 
each  house  and  lot  for  the  amount  due  him 
for  his  work  on  such  house;  and  I  suppose 
the  result  would  be  the  same  if  the  two  lots 
adjoined,  and  the  houses  were  so  far  sepa- 
rated that  both  conld  not  be  included  in  the 
same  40-acre  or  l-acre  tract,  as  the  case  may 
be.  The  complaint  herein  is  for  compensa- 
tion quantum  meruit,  and  states  separately 
the  value  of  the  work  performed  on  each 
bridge.  I  do  not  now  percei  ve  any  difference 
in  principle  between  the  cases  supposed  and 
the  present  case.  But,  of  course,  what  is 
said  in  this  paragraph  is  not  authoritative. 
The  learned  circuit  judge  must,  in  the  first 
instance,  determine  for  himself  the  law  of 
this  branch  of  the  case.  The  orders  of  the 
circuit  court  overruling  the  demurrers  to  the 
complaint  must  be  attirmed. 


Caldek  v.  Crowlkt. 
(Supreme  Court  of  Wisconsin.  April  2S,  1888.) 
Pabtsbrship — ^Frovinos  of  Jubt. 
Where  the  contention  was  as  to  whether  S.,  a 
member  of  a  firm,  had  transferred  to  the  partner- 
ship a  team  of  horses  which  he  owned  as  part  of 
the  capital  stock  which  he  had  agreed  to  invest  in 
it,  or  whether  he  had  simply  put  into  the  firm  bus- 
iness the  use  of  the  team,  and  8.  testified  that 
there  was  no  agreement  which  he  could  remember 
by  which  the  other  member  of  the  firm  was  to  own 
any  interest  in  the  team,  it  was  error  to  instruct 
the  jury  that  the  team  had  been  transferred  to  the 
firm  because  of  positive  testimony  to  that  effect. 

Appeal  from  circuit  court,  Chippewa 
county. 

Action  by  James  Calder  against  Daniel 
Crowley.  Judgment  was  given  for  plaintiff, 
and  defendnnt  appeals. 

Stafford  <&  Connor,  for  appellant.  D.  Bv- 
chanan,  Jr.,  for  respondent.  . 
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Lyon,  J.  The  action  is  replevin  for  a 
span  of  horses.  The  plaintiff  claims  to  be 
the  owner  thereof  by  purchase  from  one  Ar- 
rance.  The  defendant  claims  the  right  to 
the  paesession  of  the  horses  under  a  chattel 
mortgage  npon  them;  executed  to  him  by 
one  Sugars  for  the  purchase  price  of  the  same 
horses.  The  mortgage  bears  date  April  18, 
1887.  The  question  litigated  on  the  trial 
was  whether  Sugars  owned  the  horses  wlien 
Uie  mortgage  was  executed.  Sugars  pur- 
chased the  team  of  the  defendant  in  the  fall 
of  1886.  During  the  following  winter  he 
and  Arrance  were  partners  in  a  certain  log- 
ging enterprise.  The  firm  nsed  the  team  in 
controversy,  together  with  certain  teams  of 
Arrance'B,  in  their  logging  operations.  At 
the  close  of  the  logging  season  the  firm  was 
largely  indebted  to  Arrance,  and  he  retained 
in  his  possession  the  team  in  controversy,  and 
all  other  property  that  had  been  used  in  the 
copartnership  business.  He  sold  and  deliv- 
ered this  team  to  the  plaintiff,  and  subse- 
quently the  defendant  succeeded  in  getting 
possession  thereof  without  the  plaintiff's  con- 
sent. The  contention  of  the  plaintiff  is  that 
Sugars  transferred  the  team  to  the  firm  as 
part  of  the  capital  lie  agreed  to  invest  in  it. 
If  this  is  true,  Arrance  was  undonbtedly  en- 
titled to  the  possession  of  the  horses,  and 
after  his  purchase  the  plaintiff  was  entitled 
to  snch  possession. 

The  contention  of  the  defendant  is  that 
Sugars  retained  the  ownership  of  the  hoi-ses, 
and  only  put  into  the  firm  tmsiness  the  use 
of  them.  If  this  is  so.  the  mortgage  is  valid, 
and  the  defendant  is  entitled  to  the  posses- 
sion of  the  team.  The  circuit  judge  held 
that  it  was  established  by  the  evidence  that 
Sugars  transferred  the  team  to  the  firm  as 
part  of  the  capital  stock  which  he  had  agreed 
to  invest  therein,  and  tlierenpon  instructed 
the  jury  to  return  a  verdict  for  the  plaintiff, 
which  was  accordingly  done.  The  defend- 
ant appeals  from  the  judgment  against  him 
rendered  pursuant  to  the  verdict.  This  judg- 
ment cannot  be  upheld.  There  certainly  is 
testimony  in  the  bill  of  exceptions  tending  to 
show  that  Sugars  retained  the  ownership  of 
the  horses,  and  only  put  into  the  firm  busi- 
ness the  use  of  them.  This  will  appear  in 
the  following  brief  extract  from  the  testi- 
mony of  Sugars:  "Qiwitton.  Now  state 
whether  or  not  there  whs  any  agreement 
made  by  which  you  were  to  own  any  inter- 
est in  Arrance'B  two  teams?  Antteer.  None 
whatever.  Q.  Was  there  any  agreement  by 
which  Arrance  was  to  own  any  interest  in 
your  team  or  oxen  ?  A.  None  whatever,  that 
I  can  remember."  There  is  other  testimony 
tending  in  the  same  direction.  This  testi- 
mony was  sutBcient  to  send  the  questions  of 
ownership,  and  consequent  right  of  posses- 
sion, to  the  jnry.  It  would  have  been  com- 
petent for  the  jury  to  have  found  from  this 
testimony,  and  from  all  the  ciroumstances  of 
tbe  case  as  disclosed  by  the  testimony,  that 
Sugars  never  transferred  the  ownership  of 
tbe  team  to  the  firm,  and  hence  that  the  de- 


fendant is  entitled  to  the  possession  thereof 
under  his  chattel  mortgage.  The  circuit 
judge  scarcely  found  that  there  was  no  tes- 
timony tending  to  sustain  the  defendant's 
contention,  for  be  expressly  placed  bis  rul- 
ing upon  "the  positive  nature  of  the  testi- 
mony of  tbe  plaintiff,  and  the  indefinite  nat- 
ure of  the  testimony  of  the  defendant."  In 
other  words,  he  determined  the  weight  of  the 
testimony,  and  in  doing  so  assumed  to  exer- 
cise the  functions  of  the  jury.  This  was 
manifest  error.  It  was  stated  by  counsel  for 
the  plaintiff  that  at  the  close  of  the  testimony 
each  party  moved  the  court  to' direct  a  ver- 
dict in  its  favor»  and  claimed  that  the  effect 
of  these  motions  was  to  take  the  case  from 
the  jury,  and  submit  the  issues  therein  to 
the  determination  of  the  court.  The  record 
does  not  sustain  the  statement  of  counsel. 
It  appears  therefrom  that  the  plaintiff  moved 
the  court  to  direct  a  verdict  for  him,  and  the 
court  said  he  would  have  to  do  so.  Counsel 
for  the  defendant  thereupon  argued  that,  in 
the  most  favorable  view  for  the  plaintiff  that 
could  be  taken  of  the  testimony,  the  question 
whether  Sugars  pnt  in  the  horses  as  partner- 
ship property  was  for  the  jury,  and  said:  "I 
claim  a  verdict  should  in  fact  be  directed  up- 
on that  point  In  t&vot  of  the  defendant." 
But  he  did  not  submit  any  motion  to  that 
effect.  Had  he  done  so,  however,  we  should 
be  slow  to  hold  that  he  thereby  waived  his 
right  to  have  the  question  passed  upon  by 
the  jury.  The  judgment  of  thecircuit  court 
must  be  reversed,  and  the  cause  will  be  re- 
manded for  a  new  trial. 


WuiTMET  et  al.  V.  Tratnob  et  al. 
(Supreme  <Wrt  of  fVi/xumeln.    April  25, 1889.) 

MOBTOAOBS— LiSSS— WiTintBS— ISSANITT. 

1.  In  an  action  to  forecloM  a  mortgage  by  the 
assignees  of  the  note  and  mortgage,  it  u  not  neces- 
sary that  they  should  show  to  maintain  the  action 
that  they  were  assignees  for  a  valuable  considera- 
tion, but,  the  assignment  having  been  made  after 
the  debt  became  due,  they  are  only  entitled  to  such 
relief  as  the  mortgagee  would  have  been  entitled 
to  had  he  brought  the  action. 

8.  At  the  Umo  of  the  ezeoutlon  of  the  mortgage 
It  was  agreed  that  the  premises  should  be  leased 
to  the  mortgagee,  and  the  proceeds  of  the  crops 
raised  thereon  be  applied  to  the  payment  of  the 
debt.  Leases  were  executed  from  time  to  time, 
but  the  proceeds  of  the  crops  were  for  many  years 
applied  oy  agreement  of  tbe  parties  to  the  dis- 
charge of  a  running  account  between  them.  The 
proceeds  thus  diverted  amounted  to  more  than 
enough  to  have  discharged  the  mortgage.  Held 
that,  OS  tbe  agreement  to  apply  the  payments  was 
executory,  a  general  creditor  of  the  mortKugor 
could  not  enforce  Its  performance,  and  the  post- 
ponement of  the  mortgage  lien  to  a  judgment  sub- 
sequently recovered  by  him  was  improper. 

8.  At  the  time  the  first  lease  was  executed  the 
mortgagor  also  executed  to  the  mortgagee  a  note 
secured  by  a  chattel  mortgage  on  all  his  personal- 
ty, which  mortgage  was  oontinned  In  force  for 
many  year*  by  subsequent  renewals.  There  was 
no  consideration  for  these  notes  and  chattel  mort- 
gages. During  this  Ume  the  mortgagee  obtained 
with  the  consent  of  the  mortgagor  a  tax-deed  to 
the  land,  and  received  from  hun  a  qultololm  deed, 
to  be  held  by  the  mortgagee  wlthont  Interfering 
with  his  existing  relations.  Held,  that  the  tax- 
deed  and  quitclaim  deed  were  merely  taken  as  ad- 
ditional security,  which  tbe  mortgagee  hod  the 
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rlght  to  do,  and  that,  while  the  chattel  mort- 
gages were  fraudulent,  yet,  as  no  oonoection  was 
shown  between  them  and  the  real-estate  mort- 
gage, they  furnished  no  reason  for  postponing  the 
lien  of  the  latter. 

4.  Rev.  St.  Wis.  M971,  suM.  7,  declares  that  the 
worils  "insane  persons"  shall  be  construed  to  in- 
clude every  idiot,  nnn  compo»,  lunatic,  and  dis- 
tracted person.  Section  406B  provides  that  no  per- 
son shall  be  examined  aa  a  witness  in  respect  to 
any  transaction  or  communication  by  him  person- 
ally with  a  person  then  insane,  in  any  civil  action 
in  which  the  opposite  party  claims  under  such  in- 
sane person.  In  foreclosure  proceedings  by  an  as- 
signeeof  amort^age,  itappeared  that  the  assignor, 
for  some  months  before  the  trial,  was  afflicted  with 
softening  of  the  brain,  and  constantly  grew  worse ; 
that  his  disease  was  incurable;  that  within  two 
weeks  before  the  trial  he  fell  into  a  comatose 
state,  and  remained  unoonscious  for  16  hours ;  and 
that  he  was  clearly  incapable  of  testifying  on  the 
trial,  or  giving  a  coherent  statement  of  past  events. 
Held,  tbiat  he  was  insane,  wlUiin  the  meaning  of 
the  statute,  and  that  testimony  by  the  mortgagor, 
as  to  transactions  with  him  which  were  adverse  to 
to  the  assignees,  was  inadmissible. 

5.  When  the  mortgagor  first  commenced  testi- 
mony of  this  character  a  general  objection  was  in- 
terposed. Later  in  the  trial  the  mental  condition 
of  the  assignor  was  shown.  The  mortgagor  was 
recalled,  and  asked  to  give  a  statement  of  what 
was  said  by  the  assignor  at  a  certain  time,  which 
wasobjectodto.  The  court  answered :  "Thetesti- 
mony  with  regard  to  conversations  with  the  [as- 
signor] are  aU  under  objections,  subject  to  the 
preliminary  question  of  insanity. "  Held,  on  ap- 
peal, that  it  appeared  that  proper  objections  had 
been  made,  and  sufficient  exceptions  taken  to  its 
admission. 

Appeal  from  circuit  court,  Dodge  county. 

Ttiis  action  was  commenced  May  18, 1887. 
and  was  brought  to  foreclose  a  mortgage 
execnted  October  28.  1871,  to  Henry  A. 
Whitney,  by  the  defendant  Ody  W.  Traynor, 
and  by  his  father  and  mother,  Phillip  and 
Elizabeth  Traynor,  to  secure  the  payment  of 
a  promissory  note  of  the  same  date  for 
$2,700,  and  10  per  cent,  interest,  made  by 
the  said  Ody  W.  Traynor  to  said  Henry  A. 
Whitney.  The  mortgage  covers  145  acres  of 
land,  40  acres  of  which  was  the  homestead  of 
Phillip  Traynor,  and  the  residue  belonged  to 
Ody  W.  The  plaintiffs,  Alonzo  H.  Whitney 
and  John  J.  Sutton,  claim  to  be  the  assignees 
and  owners  of  such  note  and  mortgage. 
Phillip  and  Elizabeth  Traynor  both  died  in- 
testate, before  this  notion  was  commpnced, 
and  all  of  the  other  defendants,  except  Eu- 
gene S.  Grlswold,  are  their  heirs,  or  tlie  hus- 
bands of  their  heirs.  The  defendant  Oris> 
TTold  claims  an  interest  in  the  land  covered 
by  the  mortgage,  except  such  homestead,  un- 
der a  judgment  recovered  by  him  against 
Ody  W.  Traynor,  March  8,  1887.  and  a  sale 
thereof  made  May  25, 1887,  to  said  Qriswold, 
by  virtue  of  an  execution  issued  on  such 
judgment.  The  complaint  is  in  the  usual 
form  of  complaints  in  such  actions.  The  de- 
fendants Ody  W.  Traynor  and  GriswolU  an- 
swered separately,  both  alleging  that  the 
note  and  mortgage  had  been  fully  paid.  The 
heirs  answered,  setting  up  an  agreement  be- 
tween O.  W.  Traynor  and  H.  A.  Whitney, 
alleged  to  have  been  made  when  the  mort- 
gage was  executeil.  that  when  S700  should 
be  paid  on  the  note  Whitney  would  release 
the  homestead  of  Phillip  Traynor  from  the 


lien  of  the  mortgage.  A  trial  of  the  cause 
resulted  in  findings  (among  others)  that  there' 
was  due  and  unpaid  on  the  note  and  mort- 
gage $2,021.32,  and  interest  thereon  at  10 
per  cent,  from  April  22,  1878.  This  sum  i» 
less  than  is  claimed  in  the  complaint.  Also 
that  the  homestead  of  PhiUip  Traynor  should 
be  discharged  from  the  lien  of  the  mortgage, 
and  tliat  the  interest  of  the  defendant  Qris- 
wold in  the  105  acres  by  vii-tue  of  the  lien  of 
his  judgment  and  the  execution  sale  is  pai-a- 
mountto  the  lien  of  the  plaintiff's  mortgage. 
The  court  also  awarded  costs  to  Griswold 
against  the  plaintiffs.  Judgment  having 
been  entered  pursuant  to  such  findings,  the- 
plaintiffs  appeal  from  the  portions  thereof 
which  adjudge  (1)  that  the  amount  due  on 
the  mortgage  debt  is  less  than  is  claimed  in 
tlie  complaint;  (2)  that  the  homestead  40  be 
released  from  the  lien  of  plaintiff's  mortgage^ 
and  (8)  ttukt  the  interest  of  Griswold  in  the 
105  acres  is  paramount  to  the  lien  of  such 
mortgage;  also  from  the  award  of  costs  to 
GriBWOid.  The  findings  of  the  circuit  court 
are  very  voluminous,  and  it  is  unnecessary  to 
state  them  in  detail.  Sntflcient  reference  is 
made  to  them  in  the  opinion,  as  well  as  to 
tlie  evidence,  to  give  a  correct  understanding 
botli  of  the  findings  and  evidence,  so  far  as 
they  affect  the  questions  presented  for  deter- 
mination by  this  appeal. 

C.  J.  Cox  and  I.  C.  Sloan,  for  appellants. 
W.  9.  Cowlea.  John  M.  Olin,  and  Lander  <fr 
Lander,  for  respondents. 

Ltok,  J.,  {after  ttating  the  /aett  aa 
above.)  I.  Some  questions  affecUng  to  a 
greater  or  less  extent  all  of  the  propositions 
hereinafter  discussed  will  first  be  considered. 

1.  It  is  objected  by  counsel  for  the  defend- 
ants that  the  plaintiiSB  have  failed  to  show 
that  they  are  the  owners  of  the  note  and 
mortgage  in  suit,  and  hence  that  they  can- 
not maintain  this  action.  The  securities 
were  assigned  by  Henry  A.  Whitney,  the 
mortgagee,  to  the  plaintiff  Alonzo  A.  Whit- 
ney, who  afterwards,  and  before  the  com- 
mencement of  this  action,  assigned  a  one- 
half  interest  therein  to  the  plaintiff  John  J. 
Sutton.  The  testimony  tends  to  prove  that 
each  of  these  assignments  was  made  for  a 
valuable  consideration.  But  this  is  imma- 
terial. It  was  competent  for  the  mortgagee 
to  donate  the  securities  to  his  son,  the  plain- 
tiff Whitney,  and  for  the  latter  to  donate  a 
one-half  interest  therein  to  Sutton,  if  they 
chose  to  do  so.  Hence  the  assignments  are 
valid,  whether  made  upon  or  without  con- 
sideration, and  vested  the  title  to  the  securi- 
ties in  the  plaintiffs.  Payment  of  the  mort- 
gage debt  to  them  is  good  as  against  all  the 
world.    The  objection  is  not  well  taken. 

But  these  assignments  were  made  long 
after  the  debt  became  due,  and  henoe  the 
plaintiffs  are  entitled  to  no  other  or  greater 
relief  than  the  mortgagee  would  have  been 
entitled  to  had  the  assignments  not  been  exe- 
cuted, and  were  he,  instead  of  his  assignees, 
the  plaintiff  in  the  action. 
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2.  The  defendant  Ody  W.  Traynor  testified 
<m  the  trial  as  a  witness  in  his  own  behalf,  and 
in  behalf  of  his  ooKlefendants.  He  was  allowed, 
under  objection,  to  tesUfy  in  chief  to  a  ^reat 
number  of  transactions  and  communications 
bad  by  him  personally  with  Henry  A.  Whit- 
ney. Such  testimony  was  adverse  to  the 
plaintiffs  on  all  the  issues  In  the  case.  It  ap- 
pears by  the  tfstimony  of  two  pliysiclana  nnd 
other  witnesses  tiiat  for  some  months  berore 
tlie  trial  Henry  A.  Whitney  was  afflicted  with 
softening  uf  the  brain,  and  constantly  grew 
worse.  He  was  over  70  years  of  age,  and  his 
disease  was  incurable.  At  the  time  of  the 
trial  it  had  progressed  so  far  that  his  memory 
was  nearly  gone,  and  he  was  unOt  to  do  any 
kind  of  business.  Within  two  weelcs  of  the 
trial  lie  fell  into  a  comatose  stale,  and  re- 
mained  unconscious  16  hours.  After  con- 
sciuusnesH  returned  he  talked  incoherently. 
Dr.  EUwl  testified  that  he  was  demented,  and 
gave  facts  and  circumstnnces  which  abun- 
dantly establish  the  accuracy  of  his  statement. 
Dementia  is  or  may  be  insanity.  It  is  indis- 
putable that,  by  reason  of  the  loss  of  his 
mentnl  faculties,  Henry  A.  Whitney  was  then 
entirely  incapable  of  giving  testimony  in 
court,  or  any  coherent  statement  of  past 
events.  Clearly  he  was  non  compos  tnentlt, 
within  the  medical  signification  of  the  term. 
Hence  he  was  insane  within  tlie  statutory 
definition :  "  The  words '  insane  persons '  shall 
be  construed  to  include  every  idiot,  non 
compos,  lunatic,  and  distracted  person." 
Rev.  St.  g  4971,  siibsec.  7.  The  fact  of  his 
insanity  was  scarcely  questioned;  indeed,  it 
was  practically  admitted  by  the  learned  coan- 
sel  for  the  defendants  in  the  argument  of  the 
case.  Section  4069,  Rev.  St.,  so  far  as  the 
same  is  here  applicable,  providps  that "  no  par- 
ty *  *  *  shall  be  examined  as  a  witness  in 
respect  to  any  transaction  or  communication 
by  him  personally  ♦  •  *  with  a  person 
then  insane,  in  any  civil  action  or  proceeding 
in  which  the  opposite  party  derives  his  title 
•  •  •  tothecauseof  action  from,  through, 
or  under  ♦  ♦  ♦  such  insime  person."  The 
section  contains  other  provisions,  and  certain 
exceptions  not  important  here.  The  testi- 
mony of  Ody  W.  Traynor,  above  mentioned, 
contravenes  this  rule.  Such  testimony  should 
have  been  disregarded  by  the  circuit  coart, 
and  most  be  disregarded  by  this  court  in  de- 
termining the  case.  It  was  argued,  however, 
br  one  of  the  counsel  ft>r  defendants,  that  no 
BiitHcient  objection  was  made  to  the  aiimis- 
sion  of  such  testimony.  A  general  objection 
was  interposed  thereto,  when  Ody  W.  Tray- 
nor commenced  giving  testimony  of  this  cliar- 
ai'ter.  Later  in  the  trial  tlie  teatiraony  as  to 
the  mental  condition  of  Henry  A:  Whitney 
was  introduced.  Then  Ody  W.  Traynor  was 
recalled,  and  asked  by  his  counsel  to  give  a 
statement  of  what  Henry  A.  Whitney  said  to 
him  on  a  certain  subject.  This  was  objected 
to,  and  the  court  said:  "The  testimony  with 
regard  to  conversations  with  Wliitney  are  all 
ander  objection,  subject  to  the  preliminary 
question  of  insanity."    This  shows  that  at 


some  time  during  the  trial  a  proper  and  ef- 
fectual specific  objection  was  made  to  all  tliis 
class  of  testimony,  and  sufficient  exceptions 
were  taken  to  its  admission. 

3.  The  question  whether  tlie  court  adjudged 
too  large  a  sum  unpaid  on  the  mortgage  debt 
cannot  be  considered  on  the  plaintiffs'  appeal. 
The  defendants  must  be  deemed  satisfied 
with  tlie  jutiginent  in  that  behalf,  unless  they 
or  some  of  tliem,  appeal  therefrom. 

II.  We  will  now  ooasider  in  tl.eir  order 
the  specific  portions  of  the  Judgment  from 
which  this  appeal  is  taken. 

1.  The  plaintifb  claim  that  the  sum  ad- 
judged unpaid  on  tiie  note  and  mortgage 
should  be  increased  several  hundred  dollars. 
The  court  found  upon  sufficient  evidence  that 
on  April  22,  1878,  Ody  W.  Traynor  and 
Henry  A.  Whitney  accounted  together  and 
settled  all  their  accounts  nnd  transactions 
from  the  date  of  the  secnritles  to  that  time, 
and  found  a  balance  due  Whitney  on  such 
settlement  of  92,040.05.  Of  this  sum,  $1,040 
was  then  indorsed  on  the  note.  It  appears 
that  Whitney  then  gave  Traynor  his  check 
for  $1,000,  the  proceeds  to  be  paid  to  other 
creditors  of  Traynor,  including  Griswold. 
Traynor  succeeded  in  obtaining  an  extension 
from  such  creditors,  and  in  .June  following 
returned  the  check  to  Whitney,  and  the 
amount  thereof  was  thereupon  indorsed  upon 
the  note.  The  circuit  court  surcharged  the 
account  by  crediting  Traynor  with  $393.63 
additional.  The  amount  adjudged  unpaid  on 
the  securities  was  obtained  by  allowing  Tray- 
nor credit  as  of  April  22, 1878,  on  the  amount 
then  unpaid  on  the  note,  principal  and  inter- 
est, the  sum  of  $2,434.58,  and  computing  in- 
terest on  the  balance  at  10  per  cent,  to  May 
8,  1888;  that  being  the  date  of  the  findings 
and  judgment.  Although  Traynor  had  cred- 
its with  Whitney  after  April  22,  1878,  the 
court  must  have  found  tliat  these  were  ab- 
sorbed in  other  ways,  and  no  part  thereof  was 
applicable  to  the  pnyinent  of  the  mortgage 
debt  This  was  favorable  to  the  plaintiffs,  and 
is  not  reviewable  on  this  appeal.  We  have 
not  in  ttie  record  the  aoconnt-twoks  of  the 
parties  upon  which  such  settlement  was  made, 
and  no  suflicient  abstract  of  them  to  enable 
us  to  review  their  accounts  intelligently 
There  is  no  exhibit  showing  the  items  of  the 
mortgagee's  account.  Moreover,  the  testi- 
mony is  voluminous  and  confused,  and,  with- 
out books,  or  proper  abstracts  of  them,  much 
of  it  is  practically  unintelligible.  The  learned 
circuit  judge  had  the  accounts  and  books  be- 
fore him,  and  was  in  a  much  better  position 
to  review  the  accounts,  and  ascertain  the 
true  balance,  than  we  are.  The  imperfect 
record  befure  as  furnishes  no  safe  basis  for 
judgment  on  this  branch  of  the  case,  and  we 
are  compelled  to  afilrm  that  part  of  the  judg^ 
raent  of  the  circuit  court  which  determines 
the  amount  unpaid  on  the  note  and  mortgage. 

2.  The  circuit  court  found  and  adjudged 
that,  as  to  the  homestead  of  Phillip  Traynor, 
the  mortgage  was  satisfied,  and  had  ceased 
to  be  a  lien  thereon.    The  whole  oonslderatipa 
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for  theiiote  and  mortgage,  except  altout  $150, 
was  the  indebtedness  of  Ody  W.  Traynor  to 
Henry  A.  Wliitney;  the  $150  was  a  debt 
owing  to  the  latter  by  Pliillip  Traynor.  It 
does  not  appear  that  Phillip  made  any  pay- 
ment  on  the  mortgage  debt.  Ody  W.  Tray- 
nor testified  to  an  oral  agreement  l>etween 
himself  and  the  mortgagee  to  the  effect  that, 
when  $700  should  be  paid  on  the  debt,  Whit- 
ney should  release  the  homestead  of  Phillip 
from  the  lien  of  the  mortgage  There  is  no 
other  testimony  to  that  effect.  The  finding 
andjudgmentthatthe  homestead  should  lie  so 
released  are  only  sustained  by  this  testimony. 
But,  having  determined  that  the  t^timony  is 
inadmissible,  and  must  be  disregarded,  tliere 
is  no  aulBcient  basis  for  the  judgment  in  this 
particular.  It  must  be  held,  therefore,  that 
the  mortgage  remains  a  lien  upon  sucli  home- 
stead. It  may  be  observed,  however,  that 
because  Phillip  Traynor  was  a  surety  for  Ody 
W.  Traynor  for  moat  of  the  mortgage  debt, 
and  because  (as  the  circuit  court  found)  the 
heirs  of  Phillip  still  occupy  the  land  as  their 
homestead,  the  same  should  be  last  sold  on 
the  foreclosure  sale,  if  any  of  the  defendants 
so  desire.  Hanson  v.  Edgar,  34  Wis.  653; 
Smith  v.  Wait.  39  Wis.  512. 

3.  The  next  question  is,  was  the  lien  of 
the  mortgHge  in  suit  properly  postponed  to 
that  of  Oris  wold's  judgment,  recovered 
against  Ody  W.  Traynor  in  1887?  When  the 
securities  were  executed  it  was  agreed  be- 
tween the  mortgagee  and  Ody  W.  Traynor 
that  the  latter  should  lease  the  mortgaged 
premises  to  the  mortgagee,  and  give  him  the 
benefit  of  all  crops  ritised  thereon  for  two 
years  ensuing;  the  proceeds  of  such  crops  to 
be  applied  to  the  payment  of  the  debt  secured 
by  the  mortgage.  On  November  22,  1871, 
such  a  lease  was  executed,  containing  the 
agreed  stipulations.  Similar  instruments 
were  executed  by  the  parties  from  time  to 
time,  so  tliat  all  the  crops  raised  on  the 
mortgaged  land  down  to  the  commencement 
of  th&  action,  and  litter,  were  subject  to  such 
disposition.  Nearly  one-half  of  tlie  proceeds 
of  such  crops  were  applied  by  Whitney,  with 
the  consent  and  solicitation  of  Ody  W  Tray- 
nor, to  the  payment  of  a  running  account  fur 
merchandise  purchased  by  him  of  Whitney, 
and  to  reimburse  Wliitney  for  money  paid  by 
him  to  satisfy  numerous  demands  of  other 
creditors  of  Traynor.  It  is  manifest  that 
this  diversion  of  the  proceeds  of  the  crops 
from  the  purpose  originally  agreed  upon  com- 
menced as  soon  as  any  crops  were  received 
by  Whitney,  (perhaps  before,)  and  was  in 
pursuance  of  a  mutual  and  continuing  agree- 
ment between  Whitney  and  Traynor,  afliect- 
ing  all  such  proceeds.  Hence  there  was  no 
actual  application  of  such  proceeds  to  the 
payment  of  the  mortgage  debt  until  the  in- 
dorsements of  1878  were  made  upon  the  note, 
and  then  only  to  the  amount  of  such  indorse- 
ments. Until  that  time  the  original  agree- 
ment to  apply  such  proceeds  upon  the  mort- 
gage debt  remained  executory. 

The  court  found  that  the  whole  value  of 


the  crops  received  by  Whitney  under  these 
leases  and  agreements,  down  to  April  22, 
1878,  (the  date  of  the  settlement  before  men- 
tioned,) was  equal  to  or  exceeded  the  amount 
tlien  due  upon  the  mortgage  debt,  and  held 
that  although  Ody  W.  Traynor  consented  to 
a  different  application  of  the  crops,  and  was 
bound  thereby,  yet  Oriswold  could  insist 
that,  as  to  him,  the  whole  of  such  proceeds 
should  be  applied  in  accordance  with  the 
stipulations  of  the  leases.  On  this  ground 
the  lien  of  the  mortgage  was  postponed  to 
that  of  Griswold's  judgment.  Griswold  was 
a  general  creditor  of  Ody  W.  Traynor  from 
the  date  of  the  securities  until  he  recovered 
this  judgment,  in  1887.  They  seem  to  have 
had  quite  extensive  dealings  during  all  tliat 
time,  or  at  least  to  1885,  but  there  was  al- 
ways a  balance  against  Traynor  of  from  8700 
to  $1,000  and  more.  At  some  times  Gris- 
wold had  security  for  Traynor's  debt,  and  at 
others  little  or  none.  He  testified  that  at 
one  time,  in  1878,  be  was  pretty  well  secured 
for  such  indebtedness.  Griswold's  judgment 
recovered  in  1887  against  Traynor  was  for 
$1,139.39.  For  the  purposes  of  this  case,  it 
may  be  assumed  that,  when  an  application  of 
a  payment  by  a  debtor  has  once  been  made 
upon  a  particular  debt,  the  parties  thereto 
cannot  recall  the  application,  and  apply  such 
payment  to  another  purpose,  to  the  injury  of 
another  creditor,  even  though  such  other  is 
only  a  general  creditor  of  the  debtor.  But 
we  have  been  referred  to  no  adjudicated  case 
which  holds  that  u  general  creditor  can  en- 
force specific  performance  of  an  executory 
agreement  between  his  debtor  and  another 
creditor  of  the  latter,  for  the  application  of 
future  payments  to  a  particular  demand. 
We  do  not  think  the  law  permits  any  inter- 
ference by  such  general  creditor,  if  the  par- 
ties to  the  payment  see  fit  to  make  a  different 
application  of  it  before  the  same  is  actually 
applied  pursuant  to  the  original  agreement 
between  them.  If  any  case  holds  the  con- 
trary, we  have  failed  to  find  it.  The  most 
of  the  cases  cited  by  the  learned  counsel  for 
the  defendants  are  oases  in  which  the  pay- 
ment had  been  actually  applied,  and  a  change 
in  the  application  thereof  would  affect  inju- 
riously sureties  or  joint  debtors,  or  subse- 
quent incumbrancers  who  were  such  when 
the  change  was  made.  We  have  here  no 
such  case.  We  conclude,  therefore,  that  the 
circuit  court  erred  in  postponing  the  lien  of 
the  mortgage  in  suit  to  the  lien  of  Griswold's 
judgment,  and  also  in  awarding  costs  to  him 
against  the  plaintiffs. 

4.  The  circuit  court  found  that  certain 
transactions  between  Henry  A.  Whitney  and 
Ody  W.  Traynor  were  fraudulent  as  against 
the  creditors  of  the  latter.  It  is  not  clear 
that  the  finding  affected  the  judgment  in  re- 
spect either  to  the  homestead  or  the  priority 
of  Griswold's  lien  over  that  of  the  mortgage. 
It  may,  however,  have  influenced  the  judg- 
ment in  these  particulars,  and  henoe  a  brief 
consideration  of  this  finding  will  not  be  outof 
place.  At  the  time  the  first  lease  above  meo 
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tioned  was  execated  by  Traynor  to  Whitney, 
(November  22, 1871.)  Traynor  also  executed 
to  Whitney  a  note  for  $500,  and  a  chattel 
mortgage  on  all  his  personal  property  on  the 
farm  to  secure  the  note.  This  mortgage  was 
tiled  in  the  proper  office,  and  was  continued 
in  force  another  year  by  annexing  thereto, 
November  22.  1871,  the  affidavit  required  by 
sUtute.  December  4,  1873,  Traynor  exe- 
cuted another  chattel  mortgage  to  Whitney 
on  all  the  personal  property  then  on  his  farm, 
tu  secure  the  same  note.  A  chattel  mortgage 
was  also  executed  by  Traynor  to  Whitney, 
January  7,  1884,  covering  all  his  personal 
property,  and  purporting  to  secure  a  note  for 
8510.  There  was  no  consideration  for  any 
of  these  notes  and  chattel  mortgages,  and  it 
must  be  conceded  that  Uiey  were  fraudulent 
and  void  as  against  existing  creditors  of 
Traynor.  Had  any  such  creditor  seized  the 
mortgaged  property  on  attachment  or  execu- 
tion for  his  demand,  he  would  undoubtedly 
have  held  the  same  as  against  Wliitney.  In 
September.  1878,  Henry  A.  Whitney  ob- 
tained a  tax-deed  of  the  105  acres  of  the  mort- 
gaged land,  owned  by  Ody  W.  Traynor,  with 
the  consent  of  the  latter,  and  during  the  next 
month  Ody  W.  Traynor  executed  to  Whitney 
a  quitclaim  deed  of  the  same  land.  Bat,  un- 
der the  agreement  between  'Whitney  and 
Traynor  with  respect  thereto,  such  deeds 
were  not  intonded  by  them  to  interfere  with 
their  relations  to  each  other  as  mortgagor 
and  mortgagee  of  the  land,  and  did  not  so  in- 
terfere. The  mortgage  relation  was  kept 
alive  by  mutual  agreement,  under  which  the 
only  effect  the  de^s  could  have  was  to  cre- 
ate between  them  the  relation  of  equitable 
mortgagor  and  mortgagee.  Such  change 
could  not  possibly  affect  the  rights  of  Tray- 
nor's  creditors.  The  finding  above  men- 
tioned is  that  such  leases,  chattel  mortgages, 
tax-deed,  and  quitclaim  deed  were  executed 
and  received  by  Whitney  and  Traynor,  re- 
spectively, for  the  purpose  of  covering  the 
property  of  Traynor,  and'  to  hinder,  delay, 
cheat,  and  defraud  his  other  creditors.  There 
was  no  element  of  fraud  in  the  leases  or 
deeds.  A  mortgagee  may  lawfully  stipulate 
for  the  possession  of  the  mortKnged  prem- 
ises, or  that  the  crops  grown  t  hereon  shall  be 
delivered  to  him,  and  the  proceeds  applied  to 
the  mortgage  debt.  As  already  suggested, 
the  tax-deed  and  quitclaim  deed  could  harm 
no  one.  What  interest  could  it  be  to  Oris- 
wold,  or  any  other  creditor  of  Traynor, 
whether  Whitney  or  Traynor  held  the  legal 
title  to  the  mortgaged  premises,  so  long  as 
the  relation  of  mortgagor  and  mortgagee, 
theretofore  existing  between  them,  contin- 
ued? These  deeds  neither  interfered  with 
the  enforcement  of  the  rights,  nor  impaired 
the  remedies,  of  any  other  creditor  of  Tray- 
nor. The  competent  testimony  in  the  case 
fails  to  show  any  intentlou  by  Whitney,  when 
he  took  such  leases  and  deeds,  to  do  more 
than  to  obtain  ample  security  for  his  debt, 
<tnd  this  he  had  a  lega)  riglit  to  do. 
The  chattel  mortgages  were  fraudulent, 


but  there  is  no  connection  between  them  and 
the  mortgage  in  suit.  There  is  no  compe- 
tent proof  that  they  had  ever  been  suggested 
or  thought  of  when  the  real-estate  mortgage 
was  executed  and  the  agreement  for  the 
leases  made.  The  creditors  of  Traynor  could 
have  successfully  resisted  them,  but  the  right 
of  the  plaintiffs  to  enforce  the  lien  of  their 
mortgage  cannot  possibly  be  affected  by  them. 
Those  portions  of  the  judgment  which  re- 
lease the  former  homestead  of  Phillip  Tray- 
nor from  the  lien  of  the  mortgage  in  suit, 
and  which  postpone  the  lien  of  such  mort- 
gage to  that  of  Griswold's  judgment,  and 
which  award  costs  to  the  latter  against  the 
plaintiffs,  are  reversed.  The  cause  will  be 
remanded  to  the  circuit  court  for  further  pro- 
ceedings according  to  law. 


Shaw  o.  Pbesident,  Etc.,  of  thk  ViujAob 
or  Sun  Prairie. 

(Supreme  Court  of  WitoonHn.    April  35, 1689.) 

MUMICIFiX    COHPORATIONS  —  DeTECTIVK    STREETS. 

1.  In  an  action  for  injuries  caused  by  a  defective 
sidewalk,  evidence  of  the  defective  condition  of 
the  walk,  some  distance  from  the  place  of  injury, 
and  also  of  its  geaeral  defective  condition,  is  ad- 
missible to  show  constructive  notice  to  the  city  of 
the  defect. 

3.  The  conrt  was  requested  to  instruct  as  fol- 
lows: "A  ylllage  is  not  liable  in  damages  for  la- 
tent defects  in  a  sidewallc.  To  render  It  liable,  the 
defect  must  be  of  such  character  that  the  villaga 
authorities,  by  using  ordinary  care  and  diligence, 
could  discover  it. "  Held,  that  the  first  sentence 
was  defective  as  falling  to  define  the  term  "latent 
defect. " 

3.  The  sidewalk  rested  on  posts  considerably 
above  the  ground,  and  crossed  a  ditch,  and  a  por- 
tion of  It  was  considerably  higher  than  another 
portion.  The  court,  in  its  charge^  said :  "If  they 
[the  village  snthoritles]  bad  lata  a  new  walk  all 
the  way  from  this  place  up  to  the  depot,  •  •  • 
would  that  have  led  to  a  discovery  of  the  defeat  in 
question  here!  is  a  question  for  you  to  inquire 
Into. "  Held  not  error,  as  imposing  too  high  a  de- 
gree of  care. 

4.  An  instrttotlon  that  if  the  jury  toand  certain 
facts  "from  the  testimony  of  the  plain tift,"  she 
was  not  necessarily  gull^  of  negligence,  is  not  de- 
fective as  ignoring  conflicting  testimony  on  the 
part  of  defendant,  the  general  charge  being  full 
and  correct,  but  simply  stated  the  effect  of  the 
facts  testified  to  by  plaintiff,  if  from  all  the  evi- 
dence the  jury  believed  her  testimony. 

Appeal  from  circuit  court,  Dane  county. 

The  plaintiff  recovered  a  judgment  for 
damages  for  persona]  injuries  received  by 
her  by  reason  of  an  alleged  defective  side- 
walk on  Railroad  street  in  the  defendant  vil- 
lage. A  motion  for  a  new  trial  was  over- 
ruled. The  defendant  appeals  from  the  judg- 
ment. The  street  upon  which  the  plaintiff 
was  injured  extends  from  the  St.  Paul  Rail- 
way depot  in  said  village  in  a  north-westerly 
direction  to  the  main  street  thereof,  and 
seems  to  be  the  principal  thoroughfare  be- 
tween the  depot  and  the  business  part  of  the 
village.  The  place  of  the  accident  was  40  or 
50  rods  north  of  the  depot,  on  the  westerly 
side  of  the  street,  near  the  line  between  the 
two  lots  owned,  respectively,  by  Bruso  and 
Kleiner.    At  that  point  the  sidewalk  is  built 
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oa  the  tops  of  posts  driven  in  the  ground, 
and  neur  such  point  a  portion  of  the  sidewalk 
iiad  been  r...sed  or  thrown  up  several  inches 
higher  than  the  portiua  immediately  south  of 
it.  The  testimony  tends  to  show  that  the 
injury  was  caused  by  a  hole  in  the  walk  into 
which  tlie  pUtintiS  stepped,  or  that  a  rotten 
plank  broke  under  her  weight,  and  let  her 
foot  and  leg  through  the  walk,  or  that  the 
plank  WHS  loose,  and  she  was  thrown  down 
hy  stepping  upon  one  end  of  it.  The  testi- 
mony was  sulUcient  to  send  to  the  jury  the 
questions  whether  the  sidewalk  was  out  of 
repair  at  the  place  of  the  accident;  also 
whether  the  village  was  chargeable  with  con- 
structive notice  of  the  defect,  and  whetlier 
the  plaintiff  was  guilty  of  any  negligence 
which  contributed  proximately  to  the  injury 
of  which  she  complains.  The  appeal  pre- 
sents no  question  upon  the  pleadings,  or  of 
the  extent  of  the  plaintiff's  injuries,  the 
treatment  thereof,  or  the  amount  of  damages 
recovered.  The  errors  assigned  are  exclu- 
wiively  upon  the  rulings  of  Uie  court  during 
the  trial.  These  will  be  considered  in  their 
-order.  Additional  statements  of  the  case  will 
be  made  in  connection  therewitli,  sutticient 
to  a  proper  nnderstanding  of  the  alleged  er- 
rors. 

Smith  tt  Buell  and  R.  Q.  Liehecker,  for 
i^pellant.    John  M.  Olin,  for  respondent. 

Lton,  3., {after  stating  the  facts  as  above. ) 
I.  Several  objections  to  the  admission  of  tes- 
timony were  made  on  behalf  of  the  defendant 
during  the  trial,  based  upon  the  proposition 
that  it  was  incompetent  for  the  plaiutiS  to 
Bhow  any  defects  in  the  sidewalk,  except  at 
the  precise  place  where  the  plaintiff  was  in- 
jured. Two  rulings  upon  the  subject  to 
which  exceptions  were  duly  taken  present 
this  proposition  for  determination.  One  of 
tliese  rulings  permitted  the  plaintiff  to  show 
the  condition  of  the  sidewalk  60  or  60  feet 
-each  way  from  the  place  of  tlie  accident. 
The  other  ruling  was  the  admission  of  evi- 
dence of  the  generally  bad  condition  of  the 
same  sidewalk  from  that  place  south,  nearly 
to  the  depot.  Such  testimony  was  admitted 
(or  the  purpose  of  showing  constructive  no- 
tice to  the  village  of  the  defect  in  the  side- 
walk at  the  place  of  injury,  there  being  no 
proof  of  actual  notice  in  the  case.  The  prop- 
-osition  upon  which  the  above  exceptions  are 
based,  to-wit,  that  the  plaintiEf  should  have 
been  conSned,  in  her  proofs  of  the  condition 
of  the  sidewalk,  to  the  place  where  she  was 
injured,  has  been  negatived  by  this  court  in 
several  cases,  and  is  against  the  great  weight 
of  aulhority  elsewhere.  The  true  rule  doubt- 
less is  tliat  fur  the  purpose  of  showing  con- 
structive notice  to  tlie  town  or  municipality 
of  a  defect  in  one  of  its  highways,  other  de- 
fects therein  in  the  vicinity,  or  the  general 
bad  condition  of  the  same  street,  sidewalk, 
or  bridge,  may  be  shown.  The  cases  hold- 
ing this  rule  are  very  numerous.  Many  of 
these  are  referred  to  in  the  brief  of  counsel 
for  plaintiff.     Ihe  leading  cases  in  this  state 


which  assert  or  recognize  the  rule  are  Weis- 
enberg  v.  Appleton,  26  Wis.  56;  Ripon  t. 
Bittel,  30  Wis.  614;  Sullivan  v.  Oshkosh,  55 
Wis.  508,  13  N.  W.  Ben.  468;  Spearbracker 
V.  Larrabee,  64  Wis.  578,  25  N.  W.  Uep..555. 
A  remark  by  Mr.  Justice  Paine,  in  the  first 
of  these  cases,  is  peculiarly  applicable.  Ha 
said:  "A  city,  whose  offlrers  know  that  the 
general  condition  of  a  walk  is  such  that  from 
mere  decay  such  an  accident  is  liable  to  hap- 
pen upon  it  at  any  moment,  is  charge:ible 
with  negligence  if  it  neglects  to  repair,  with- 
out bringing  home  to  the  authorities  actual 
knowledge  of  looseness  of  the  particular 
plank  which  happened  to  occasion  the  in- 
jury." 

To  the  above  cases  may  be  added  that  of 
Randall  v.  Telegraph  Ck).,  54  Wis.  140, 11  N. 
W.  Bep.  419.  That  action  was  for  injuries 
caused  by  the  negligence  of  the  telegraph 
company  in  allowing  its  poles  and  wires  to 
fall  down  and  obstruct  a  highway  on  which 
the  plaintiff  was  traveling.  In  the  opinion 
by  Mr.  Justice Taylou  it  is  said  that  the  fact 
that  the  poles  and  wires  were  down  at  other 
places  and  times,  within  a  few  miles  of  the 
place,  and  within  a  few  months  of  the  time 
when  the  plaintiff  was  injured,  would  seem 
to  be  competent  proof  upon  the  question  of 
the  negligence  of  the  company  in  maintain- 
ing the  line  in  a  safe  condition.  In  Spear- 
bracker V.  Larrabee  proof  of  other  defects  in 
the  bridge  there  in  question  was  admitted  as 
pertinent  to  the  question  of  notice  to  the 
town  authorities  of  the  particular  defect 
which  caused  the  injury  complained  of. 
■Speaking  of  the  competency  of  this  testimony, 
Mr.  Justice  Obton  there  said.  "We  think 
the  testimony  was  proper  with  that  view, 
because,  if  the  authorities  had  done  their 
duty  in  repairing  other  places  of  defect,  of 
which  they  might  be  presumed,  from  their 
number  and  character,  to  have  had  notice, 
they  would  have  probably  discovered  the  de- 
fect in  question.  *  *  *  It  was  generally 
a  very  bad  and  defective  bridge,  and  unsafe, 
and  its  condition  was  such  that  we  think  the 
town  authorities  should  be  held  to  have  bad 
notice  of  it,  and  of  all  such  defective  pUces, 
including  the  one  in  question."  On  Uie  au- 
thority of  the  above  cases,  from  wliich  thLi 
case  is  not  distinguishable,  it  must  be  held 
that  it  was  not  error  to  admit  testimony  tend- 
ing to  show,  not  only  defects  in  the  sidewalk 
in  the  Immediate  vicinity  of  the  place  where 
the  plaintiff  was  injured,  but  also  of  the  gen- 
eral bad  coudition  of  the  whole  sidewalk.  It 
may  also  be  observed  that  the  objections  to  the 
above  testimony  were  for  immateriality  only, 
and  not  because  the  same  was  incompetent. 
We  think  it  very  clear  that  the  testimony 
was  not  immatt>ria],  and,  if  the  strict  rule  of 
evidence  be  applied,  the  objections  were  not 
sufficient  to  raise  the  question  of  the  incom- 
petency of  the  testimony.  In  Ripon  t.  Bit- 
tel, 30  Wis.  614,  it  is  said  that  if  any  objeo 
tiou  to  the  testimony  is  put  upon  one  partic- 
ular ground,  which  is  untenable,  no  other 
ground  will  be  allowed  to  be  substituted  fur 
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it  lot  the  purpoRe  of  establishing  error.  We 
prefer,  however,  to  rest  our  decision  of  the 
questions  above  discussed  upon  tlie  merits 
thereof. 

II.  The  court  refused  to  give  the  follow- 
ing instructions  proposed  un  behalf  oi  the 
viUHge:  "A  village  is  not  liable  in  damages 
for  latent  defects  in  a  sidewalk.  To  render 
it  liable,  the  defect  must  be  of  such  character 
that  the  village  authorities,  by  using  ordinary 
care  and  diligence,  could  discover  it.  If  yoti 
sliould  Bnd  from  the  evidence  in  the  case  that 
the  defect  was  of  such  a  nature  that  tlie  offi- 
cials of  the  village  oould  not  have  discovered 
it  by  using  ordinary  care  and  diligence,  the 
dtfendant  is  not  liable  in  damages,  and  your 
verdict  should  be  for  the  defendant  village. " 
The  first  sentence  of  the  proposed  instnic- 
tion  is  defective  in  that  it  fails  to  deflne  the 
term  "latent  defects."  In  the  form  proposed 
it  may  have  been  misleading.  The  remain- 
der of  the  instruction  seems  to  be  good  law, 
and  it  was  substantially  given  in  the  general 
charge. 

III.  Tlieremainingerrors  assigned  are  pred- 
icated upon  the  charge  to  the  jury  We  have 
examined  it  with  care^  and  ate  satisfied  that 
it  contains  a  clear  and  acourato  statement  of 
the  liiw  of  the  case.  Indeed,  the  law  of  neg- 
ligenoe.  and  tite  rights  and  liabilities  of  towns 
and  muniiiiMlities  in  respect  to  their  high- 
wnys,  are  so  well  establislied  that  it  would 
have  beeu  cause  for  surprise  had  we  found 
any  material  error  in  tlie  cliarge  of  the  learn- 
ed and  experienced  circuit  judge.  If  the 
charge  contains  language  justly  liable  toerit- 
ioisui,  (and  we  scarcely  think  that  it  does,) 
we  are  unable  to  see  how  the  same  could  pos- 
sibly have  affected  the  verdict.  Two  clauses 
in  the  citarge  are  chiedy  relied  upon  as 
grounds  for  a  reversal  of  the  judgment.  The 
firet  of  these  is  as  follows:  "If  they  [the  Til- 
lage authorities]  had  laid  a  new  walk  all  the 
way  from  this  place  [the  place  of  the  acci- 
dent] up  to  the  depot,  stai-ting  at  a  distance 
from  tills  place,  would  that  have  led  to  a  dis- 
covery of  the  defect  in  question  here?  is  a 
question  for  you  to  inquire  iuto."  Conced- 
ing this  to  be  equiviUent  to  an  instruction 
that  if  the  village  liad  laid  a  new  walk  over 
the  place  of  injury  it  would  thereby  have  dis- 
covered the  defect  in  question,  it  would  be 
chargeable  with  constructive  notice  of  such 
defect,  still  we  do  nut  think  the  instruction 
erroneous.  At  that  place  the  walk  was  rest- 
ed upon  posts  considerably  above  the  groui^, 
and  crtissed  a  ditch.  It  was  very  liable  to  get 
out  of  repair.  A  portion  of  it  had  been 
thrown  up  several  inches  higher  than  another 
portion,  making  a  break  in  the  walk,  and  at 
best  it  was  a  dangerous  plaoe.  demanding 
faithful  care  and  watchfulness  on  the  p:irt  of 
the  village  autiiorities,  and  frequent  and 
tlwrough  inspections.  An  inspection  not 
sufficiently  thorough  to  disclose  any  defect 
which  a  rebuilding  of  the  walk  would  dis- 
close would  fail  to  meet  the  legal  require- 
ments of  the  situation.  Hence  the  instruu- 
tioa  did  not  call  fur  a  higher  degiee  of  dili- 
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gence  on  the  part  of  the  village  authorities 
than  the  law  requires  of  them. 

In  tlie  other  clause  referred  to  the  j  ury  were 
told  that  if  they  found  certain  tacta  "from 
the  testimony  of  the  plaintiff,"  she  was  not 
necessarily  guilty  of  negligence.  It  is  claimed 
that  this  ignurescertain  condicting  testintony 
on  the  part  of  the  defendant  upon  the  Bame 
subject,  and  only  submitted  to  the  jury  the 
testimony  of  the  plaintiff.  We  do  not  so  un- 
derstand the  instruction,  but  tliink,  rather, 
that  it  only  stated  to  the  jury  the  effect  of  the 
facts  testified  to  by  the  plaintiff,  if,  from  all 
the  evidence  in  the  case,  the  jury  believed  her 
testimony.  This  is  the  fair  inference  from 
the  language  employed,  as  well  as  from  the 
whole  cliarge,  and  the  jury  must  have  so  un- 
derstood it.  The  case  in  this  respect  is  en- 
tirely unlike  that  of  Koenig  v.  Katz,  37  Wis. 
157,  where  the  jury  were  instructed  that  they 
must  And  the  value  of  the  property  in  contro- 
versy "as  proven  by  the  plaintiff."  This  in- 
struction ignored  and  excluded  the  defend- 
ant's conflicting  testimony  on  the  same  sub- 
ject, anil,  of  course,  was  erroneous.  These 
views  dispose  of  all  the  material  errors  as* 
signed  adversely  to  the  defendant.  The 
judgment  of  the  clronlt  court  must  tb««(ore 
be  affirmed. 


People,  to  Use  of  Boran,  v.  Butleb. 

{Supreme  Caum  of  MicMgan.    April  84, 1889.) 

NOTABT  PCBLIC— Bo«T>S— PaBTIW. 

1.  A  notary  pnblio  applied  to  the  agent  of  plsin- 
tiS's  intestate,  who  was  an  attorney,  and  acting 
as  a^ent  in  the  loaning  of  Intestate's  money,  for  a 
loan  for  one  tC,  his  brother-in-law,  on  the  lattar's 
farm.  The  areat  and  notary  went  together  and 
examined  the  farm;  abstractswere  furnished,  and 
a  day  flzed  for  the  parties  to  meet.  On  the  day 
set  tne  notary  took  the  mortgage  and  note,  which 
the  agent  had  prepared,  to  nis  honss,  where  ha 
claimed  his  brother-in4aw  was,  and  afterwards 
brought  It  back  to  the  agent,  with  the  names  of 
the  brother-in-laiv  and  his  wife  signed  ttMreto, 
and  a  certificate  of  acknowledgment  by  the  notary. 
On  bis  representation  that  be  was  authorized  to 
receive  the  mooey,  the  agent  paid  it  over  to  him. 
and  received  the  cote  and  mortgage,  which  proved 
to  be  forgeries.  Held,  that  the  falsa  certiflcate 
was  the  proximate  cause  of  the  loss,  and  that  the 
surety  on  the  notary's  bond  for  the  faithful  dis- 
charge of  his  oUcial  duties  was  liable. 

2.  The  bond  being  in  the  usual  form  to  pay  to 
the  people  the  sum  of  tl,000,  to  which  the  parties 
were  jointly  and  severally  bound,  it  was  not  neces- 
sary to  sue  the  principal  before  suing  the  surety; 
nor  was  it  necessary  to  join  him. 

Error  to  circuit  court,  Kent  county;  Mont- 
GOMEUT,  Judge. 

Butterfleld  A  Keeney,  {J.  W.  Raruom,  of 
cou  nsel, )  for  appellan  t.  L.  P.  Eddy,  for  ap- 
pellee. 

LoNO,  J.  This  action  is  brought  in  debt 
upon  the  offlchu  bond  of  a  notary  public, 
against  the  surety  on  the  bond,  the  principal 
not  being  made  a  party  defendant.  On  the 
trial  in  tlie  court  below  the  plaintiff  had 
judgment  for  the  full  penalty  of  tlie  bond. 
Defendant  brings  error.  The  cause  was 
tried  b.fure  Judge  Montoohery,  of  the 
Kent  circuit,  without  a  jury,  and  JUi^CQWFt 
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made  the  following  findings  of  facts  and  con- 
clusions of  law: 

"  (1)  That  one  William  Ashley  was  a  duly- 
appointed  notary  public  of  Kent  county, 
l^icb.,  and  the  defendant,  John  fiutler, 
signed  his  bond  as  surety,  which  bond  was 
in  the  penal  sum  of  one  thousand  dollars. 

"(2)  That  said  bond  was  dated  February 
6,  1877,  and  the  condition  therein  was: 
•Now,  therefore,  the  condition  of  tliis  obli- 
gation is  such  that  if  said  William  Ashley 
shall  duly  and  faithfully  discharge  the  duties 
pertaining  to  said  office,  then  this  obligation 
to  be  void;  otherwise  to  be  and  remain  In 
full  force  and  effect.' 

"(3)  That  while  Ashley's  appointment 
was  in  force,  to-wit,  in  May,  1878,  a  mort- 
gage of  fifteen  hundred  dollars  upon  land  in 
Kent  county,  Mich.,  purporting  to  be  exe- 
cuted by  Franklin  M.  King  and  Ellen  King, 
his  wife,  running  to  Charles  J.  Folger,  mort- 
gagee, was  delivered  to  L.  F.  Eddy  as  agent 
of  said  Folger,  plaintiff's  intestate,  together 
with  a  note  purporting  to  be  executed  by 
said  King,  named  in  said  mortgage,  by  said 
Ashley,  who  claimed  to  be  the  agent  of  his 
brother-in-law,  said  King,  in  making  a  loan 
upon  said  land;  and  upon  the  delivery  afore- 
said of  said  mortgage  and  note,  said  Eddy,  as 
agent  aforesaid,  delivered  to  said  Ashley, 
claiming  to  be  the  agent  of  said  King  and 
wife,  the  consideration  of  said  mortgage,  to- 
wit,  fifteen  hundred  dollars,  less  the  sum  of 
fifty  dollars,  or  thereabouts,  retained  by  said 
Eddy  for  bis  charge  in  making  said  loan. 
Said  Ashley  was  in  fact  the  brother-in-law 
of  one  Franklin  W.  King;  the  wife  of  said 
King,  whose  name  was  Ellen  B.  King,  being 
a  sister  of  said  Ashley. 

"(4)  The  said  mortgage  purported  to  be 
acknowledged  before  said  Ashley,  and  the 
certificate  of  acknowledgment  and  signature 
thereto  were  in  the  handwriting  of  said  Ash- 
ley, who  stated  to  said  Eddy,  when  deliver- 
ing the  mortgage  as  aforesaid,  that  be  had 
taken  the  acknowledgment. 

"(5)  That  the  signatures  of  said  King  and 
wife  to  said  mortgage  were  forged ;  that  the 
said  mortgage  was  not  executed  and  nut  ac- 
knowledged by  said  King  and  wife;  and  that 
the  said  certificate  of  acknowledgment  was 
false. 

"(6)  That  said  Eddy  visited  the  premises 
described  in  said  mortgage  prior  to  the  afore- 
said delivery  of  the  same,  which  premises 
were  owned  by  Franklin  W.  King,  and 
found  them  of  sufficient  value  to  make  tiie 
proposed  loan  a  good  one  based  upon  such 
security;  and  that  in  making  the  loan  and 
delivering  the  money  as  aforesaid  as  agent  of 
said  Folger  be  relied  upon  the  security  of  the 
farm,  and  parted  with  the  said  money  be- 
cause of  the  delivery  to  him  of  said  mortgage 
purporting  to  be  duly  executed  and  acknowl- 
edged, and  because  he,  the  said  Eddy,  relied 
on  the  statement  of  said  Ashley,  that  he, 
Ashley,  was  the  agent  of  said  King,  and  had 
authority  to  receive  such  moneys. 

"(7)  That  the  plaintiff's  intestate,  nor  any 


one  in  behalf  of  said  estate,  has  not  received 
the  money — fifteen  hundred  dollars — paid 
over  as  aforesaid  by  reason  of  said  mortgage. 

"(8)  At  the  time  of  the  execution  of  the 
note  and  mortgi^e  in  question  in  May,  1878, 
Franklin  W.  King  was  worth  at  least  eight 
thousand  dollars  or  nine  thousand  dollars, 
and  was,  and  down  to  the  time  of  the  trial 
of  this  suit  continued  to  be,  abundantly  re- 
sponsible pecuniarily  for  the  amount  of  such 
note,  and  such  amount,  if  a  legal  obligation, 
could  have  been  collected  from  him  at  any 
timt>,  but  beyond  the  value  of  the  farm  in 
question  the  pecuniary  responsibility  of  said 
King  was  unknown  to  said  Eddy. 

"(9)  At  no  time  in  the  course  of  the  ne- 
gotiations which  led  up  to  the  making  of  the 
loan  did  said  Eddy  see  or  have  any  com- 
munication with  said  Franklin  \V.  King. 
Throughout  the  entire  transaction  said  Eddy 
dealt  with  Ashley  as  the  alleged  agent  of 
King,  and  in  entire  reliance  on  him  as  such, 
and  in  reliance  on  his  possession  t>f  said 
mortgage,  executed  and  acknowledged  as 
aforesaid,  but  of  the  authority  of  said  Ashley 
to  act  in  behalf  of  said  King  in  such  matter, 
he,  said  Eddy,  had  no  knowledge  or  assurance 
whatever  other  than  the  statement  of  said 
Ashley,  and  the  possession  of  said  note  and 
purported  moi'tgage  executed  as  aforesaid. 

"(10)  At  the  time  of  the  paying  over  of  the 
moneys  said  Eddy  was  informed  by  Ashley 
that  King  and  his  wife  were  in  the  city,  at 
Ashley's  house,  within  five  minutes  walk  of 
Eddy's  office,  but  said  Eddy  did  not  .see  or 
communicate  with  said  King  at  all  respecting 
the  matter  of  said  loan,  nor,  as  appears,  did 
he  make  any  effort  to  do  so. 

"(11)  In  addition  to  the  note  and  mort- 
gage before  mentioned,  there  was  also  de- 
livered by  Ashley  to  Eddy  an  affidavit  pur- 
porting to  be  swoin  to  by  Franklin  W. King 
and  William  Ashley,  before  one  Henry  F. 
Walch,  a  notary  public  of  said  county  of 
Kent,  which  alHdavit  purported  to  explain 
certain  facts  in  relation  to  the  title  to  llie 
premises  described  in  the  mortgage.  This 
affidavit  was  delivered  subiequent  to  the 
making  of  the  loan,  but  pursuant  to  an  un- 
derstanding; had  at  the  time  the  money  was 
paid.  And  tlie  court  finds  that  that  affidavit 
was  not  sworn  to  by  said  King,  but  the  signa- 
ture of  said  King  to  said  affl  lavit  was  forged. 

"(12)  William  Ashley,  the  notary  public 
before  whom  the  acknowledgment  of  the 
mortgage  purports  to  be  taken,  was  at  the 
date  thereof,  and  for  some  two  years  there- 
after, a  resident  of  the  city  of  Grand  Rapids, 
In  the  county  of  Kent.  In  1880  he  moved  to 
Colorado,  and  has  not  resided  in  Grand  Rapids 
since  that  time. 

"(13)  At  the  time  of  the  making  of  the 
loan  said  Eddy  made  no  inquiries  to  ascertain 
who  was  in  possession  of  the  farm,  and  it 
does  not  appear  that  said  Franklin  W.  King 
did  in  fact  at  the  time  have  the  actual  pos- 
session of  such  farm." 

"CONCLUSIONS  OF  LAW. 
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cludiiig  the  false  certiflcate,  must  the  liability 
of  the  defendant  as  bondsman  of  the  notary 
be  determined. 

"(2)  The  false  certilicate  of  the  notary  was 
a  direct  cause  of  piuinti&'s  intestate  parting 
with  liis  money. 

"(3)  Otlier  causes,  as  the  execution  of  the 
forged  note,  etc.,  concurrent  with  the  false 
certificate,  did  not  prevent  chat  cause  being  a 
proximate  and  direct  one  of  the  injury  in  such 
a  sense  as  that  plaintiff's  intestate  might  be 
held  to  have  sustained  the  loss  which  he  suf- 
fered by  reason  of  such  false  certificate. 

"(4)  The  defendant  is  liable  upon  said  bond 
to  the  amount  of  one  thousand  dollars,  the 
penalty  of  said  bond,  and  damages  one  thou- 
sand dollars." 

The  contention  of  the  defendant  la  that 
under  the  circumstances  no  recovery  can  be 
bad  for  the  reasons:  (1)  That  no  prior  ad- 
judication has  been  had  against  the  principal 
in  tbe  bond;  (2)  that  he  should  have  been 
joined  as  defendant  in  the  action;  (3)  that 
the  evidence  does  not  show  that  the  loss  to 
the  plainliffs  intestate  arose  from  any  breach 
of  the  bond ;  (4)  that  the  loss,  if  the  evidence 
of  the  plaintiff  is  true,  arose  from  acU  for 
wliich  the  defendant  never  undertook  to  be 
responsible.  We  do  nut  think  there  is  any 
force  in  the  proposition  of  counsel  that  a  prior 
adjudication  against  the  principal  in  the  bond 
was  necessary  to  the  bringing  of  the  suit,  or 
that  he  should  have  been  joined  in  the  action. 
The  bond  is  in  the  usual  form,  to  pay  to  tbe 
people  the  sum  of  $1,000,  to  which  the  parties 
were  jointly  and  severally  bound;  and,  al- 
though not  a  money  obligation,  it  comes  with- 
in the  rule  that  upon  default  of  the  principiil 
action  at  once  arises  against  the  surety,  and 
the  principal  debtor  need  not  be  sued  before 
suing  the  surety,  and  neither  need  the  prin- 
cipal be  joined  in  the  action.  The  stutute  to 
which  counsel  for  defendant  refers  (How.  St. 
§§  8230-8284)  does  not  direct  that  the  prin- 
cipal and  surety  shall  be  sued  together,  but 
directs  what  shall  be  done  in  case  of  a  joint 
judgment  against  both,  and  does  not  make  it 
necessary  to  so  join  them.  It  has  several 
times  been  held  in  this  state  that  suits  against 
sureties  on  official  bonds  may  be  brought  with- 
out joining  tbe  principaL  McCormick  y. 
Bay  Caty,  23  Mich.  457;  City  of  Detroit  v. 
Weber,  29  Mich.  24.  In  Governor  v.  Perkins, 
2  Bibb,  395,  it  was  held  that,  where  a  sheriff's 
official  bond  is  joint  and  several,  suit  may  be 
first  brought  against  one  of  the  sureties  alone, 
without  joining  the  sheriff  as  defendant. 
This  rule  is  followed  in  Smith  t.  Oom.,  59 
Pa.  St.  320;  Cummings  v.  Little,  45  Me.  183. 
Tbe  same  rule  must  be  held  to  apply  to  the 
official  bond  of  a  notary  public  wliere  tbe  ob- 
ligation is  joint  and  several.  Tliere  is  as  lit- 
tle force  in  tlie  proposition  that  there  was  no 
sufficient  proof  that  Ashley,  the  principal  in 
the  bond,  w&^  a  notary  public.  The  bond  is 
evidence  of  the  fact,  and  the  whole  case  was 
tried  upon  the  theory  that  he  was  a  notary, 
and  nothing  appears  to  contradict  the  fact. 

The  principal  question  in  the  case  arises 


under  the  proposition  of  defendant's  counsel 
that  ttie  false  certificate  was  not  the  proxi- 
mate cause  of  the  injury.  The  facts  upon 
which  this  claim  is  based  are  that  Jjawrence 
P.  Eddy,  the  agent  of  plaintiff's  intestate, 
an  attorney  residing  in  Grand  Iliipitis,  testi 
tied  that  in  May,  1878,  he  was  acting  »e 
agent  for  plaintiff's  intestate  in  loaning 
money;  that  William  Ashley,  also  an  attor- 
ney of  the  same  place,  applied  to  him  for  the 
loan  of  $1,500  for  his  brother-in-law,  Frank- 
lin W.  King,  on  the  farm  of  tlie  latter  in 
.Groltan;  that  in  company  with  Ashley,  he 
went  to  examine  tlie  farm,  which  he  found 
to  be  an  excellent  one,  and  worth  many 
times  the  amount  of  the  mortgage;  that  he 
asked  a  hired  man  on  the  farm  wliere  Mr. 
King  was,  and  was  told  he  was  in  Uelding. 
Abstracts  were  furnished,  and  the  25th  of 
May  was  fixed  for  the  parties  to  come  to 
Grand  liapids.  Witness  tlien  drafted  the 
note  and  mortgage  in  question.  On  May 
2oth  Ashley  took  the  draft  of  the  note  and 
mortgaj^e,  as  he  said,  to  his  house  on  Fulton 
street,  in  Grand  liapids,  where  lie  claimed  his 
brother-in-law  was.  In  the  afternoon  of  the 
same  day  Ashley  came  again  to  tbe  office  of 
E  Idy,  bringing  the  note  and  mortgage.  He 
gave  the  note  and  mortgage  to  Eddy,  and  then 
agreed  with  Eddy  to  furnish  him  the  affidavit 
of  King  and  himself  in  reference  to  a  break 
In  ttie  title,  and  Eddy  then  paid  over  to  Ash- 
ley the  $1,500  in  money.  It  is  insisted  by 
counsel  for  defendant,  under  this  state  of 
facts,  that  the  proximate  cause  of  tbe  loss  of 
this  money  was  the  representation  made  by 
Ashley  that  he  was  the  agent  of  King,  and 
upon  which  statement  Mr.  Eddy  claims  to 
have  relied.  Ckiunsel,  in  his  brief,  says:  "If 
plaintiff's  testimony  is  true,  the  loss  origi- 
nated (1)  because  of  the  forgery  of  the  note, 
for,  if  it  had  been  valid,  every  dollar  of  it 
could  have  been  collected.  From  the  day  it 
was  given  up  to  the  day  of  its  maturity  the 
maker  of  the  note  was  perfectly  responsible, 
and  it  could  have  been  collected  irrespective 
of  the  mortgage.  (2)  Because  Ashley  falsely 
pretended  to  be  the  agent  of  Franklin  W. 
King.  Suppose  King  and  bis  wife  bad  exe- 
cuiwl  the  mortgage  and  note,  and  Ashley 
had,  without  authority,  taken  and  delivered 
them  to  the  agent  of  tl\e  plaintiff's  intestate, 
and  received  the  money  as  he  did,  the  loss 
would  have  been  precisely  the  same,  and  it 
would  have  arisen  then,  as  it  does  now,  from 
the  failure  of  the  plaintiff's  intestate  to  in- 
vestigate as  to  bis  authority.  We  cannot 
say  that  under  the  supposed  circumstances 
any  loss  would  have  occurred  to  the  plain- 
tiff. It  would  have  depended  upon  other 
circumstances  that  might  have  suri-ounded 
the  transaction  as  to  the  negligence  of  the 
mortgagor,  and  the  authority,  or  want  of  au- 
thority, either  express  or  implied,  in  Ashley 
to  receive  the  money.  Here  the  whole  mat- 
ter was  a  fraud.  The  mortgage  and  the  note 
were  forgeries.  Ashley,  who  had  committed 
the  forgeries,  was  the  notary,  and  the  cert  ifl- 
^  cateof  acknowledgment  was  untrui 
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feet  would  have  been  the  snme  if  some  other 
person  had  actually  committed  the  forgeries, 
and  imposed  upon  Ashley,  who  had  negligently 
taken  the  acknowledgment  of  some  persons, 
believing  them  to  be  King  and  wife.  But  Ash- 
ley was  the  notary,  and  by  virtue  of  this  offi- 
cial position  he  was  enabled  to  carry  forward 
the  wiiole  scheme,  sign  the  name  of  King  and 
wife  to  the  note  and  mortgage,  and,  by  mak- 
ing the  false  certificate,  obtained  tlie  money. 
Mr.  Ashley  is  not  charged  in  this  action 
with  a  mere  breach  of  duty  or  negligent  con- 
duct by  which  the  plaintiff  lost  the  money, 
but  in  using  his  official  position  to  commit  a 
fraud  upon  the  plaintiff.  The  plaintiff's  in- 
testate loaned  the  money  in  gcKxl  faith,  and 
in  reliance  upon  the  statement  of  Asliley 
tliat  the  mortgage  was  genuine,  that  he  liiid 
taken  the  acknowledgment  of  it,  and  that 
he  was  the  agent  of  the  mortKagor  to  re  eive 
the  money.  He  bad  possession  of  the  papers. 
He  had  in  fact  made  the  loan.  The  agent  of 
the  plaintiff  had  known  him  for  a  number 
of  years  as  an  attorney  and  notary  public. 
What  more  care  or  caution  should  the  agent 
of  plaintiff  have  exercised?  It  is  an  every- 
day occurence  that  attorneys  who  are  notary 
publics  have  the  charge  of  papers,  to  deliver 
and  close  up  transactions  of  great  moment. 
The  defendant  is  surety  upon  the  bond  of 
Ashley,  wliich  is  conditional  that  he  will 
faitlif  iilly  discharge  the  duties  of  his  office. 
If  be  had  done  so  no  loss  would  liave  oc- 
curred, as  the  mortgage,  if  produced,  would 
have  been  genuine,  and  the  certificate  a  true 
one.  He  actually  obtained  the  money,  and 
did  it  by  means  of  his  office  enabling  him  to 
make  a  certificate  of  acknowledgment.  This 
certificate  is  false,  and  the  condition  of  his 
official  bond  is  not  kept  and  performed.  He 
has  not  faithfully  discharged  tlie  duties  of 
his  offlce,  but  has  prostituted  it  to  obtain 
this  money.  If  the  surety  on  tliis  bond  could 
not  be  held  liable  under  the  circumstances 
here  shown,  then  there  is  no  safety  to  ttie 
public  in  official  bonds.  We  think  the  prox- 
imate cause  was  the  tal.se  certificate,  and  the 
defendant  must  be  held  liable.  In  Curtiss 
T.  Colby,  39  Mich.  457,  an  action  was  brought 
upon  the  official  bond  of  a  notary  public,  and 
this  court  said:  "This  is  not  a  case  where  a 
mistake  was  made  through  inadvertence. 
*  *  *  He  certified  that  a  certain  person 
appeared  before  liim  and  acknowledged  tlie 
execution  of  the  instruuient,  who  did  not  in 
fact  appear  at  all.  and  who  liad  not  even 
signed  it.  If  be  had  read  what  be  was  cer- 
tifying to  he  must  have  known  that  it  was 
untrue  in  substance  and  in  fact.  *  *  * 
In  such  a  case  his  object  or  motive  need  not 
be  inquired  into  in  an  action  brought  to  re- 
cover the  actual  damages  sustained  in  conse- 
quence of  Itis  wrongful  act. "  What  Ashley 
did  in  the  present  case  he  was  enabled  to  do 
by  reason  of  his  official  position, — iiis  autlior^ 
ity  to  take  the  acknowledgment  of  the  mort-. 
gage.  It  does  not  lessen  his  liability  on  his 
bond  because  he  coupled  with  theact  of  mak- 
ing the  false  certificute  a  false  statement  tliat 


be  was  the  agent  of  King  and  wife  to  make 
the  loan  and  receive  the  money.  The  mort- 
gage and  note  would  not  have  been  taken  by 
Eddy,  nor  the  money  paid,  had  it  not  been 
for  tlie  certificate  stsiting  that  King  and  wife 
had  acknowledged  the  execution  of  the  mort- 
gage. The  very  object  of  the  bond  is  to  ob- 
tain indemnity  against  the  use  of  an  official 
position  for  wrong  purposes,  and  that  which 
is  done  under  color  of  office,  and  which 
would  obtain  no  credit  except  from  it  ap- 
pearing to  be  a  regular  official  act,  is  within 
tlie  protection  of  the  bond,  and  must  be  made 
good  by  those  who  signed  it.  People  v. 
Treadway.  17  Mich.  481.  We  think  the 
court  below  was  correct  in  its  conclusions  of 
law,  and  the  judgment  must  be  affirmed, 
with  costs. 

Sherwood,C.  J.,  and  Cn  amplin  and  Gamp- 
bell,  JJ.,  concurred.    Mobsu,  J.,  did  not 

sit. 


Gabpekteh  v.  Gbeemop  et  al. 
(Supreme  Court  of  MUsMnan.    April  M,  1889.) 

PABTXSRSIIIP— BiaRTS  iiHD  Rbmedies  ixtcb  Sb. 
Ij.  took  a  note  from  a  Arm  of  which  he  was  a 
member,  for  money  loaned  to  it.  Held  thai,  aR 
payment  of  the  note  was  not  by  its  terms,  nor  by 
the  nature  of  the  transaction,  to  be  postponed  un- 
til the  dissolution  of  the  firm  and  final  account- 
ing, L.  bad  a  remedy  at  law  against  the  firm  on 
the  note  before  the  accountinir:  and,  L.  having 
indorsed  the  note  to  the  plainnS  during  the  con- 
tinuance of  the  firm,  though  after  the  maturity  of 
the  note,  the  latter  had  the  same  right  of  action 
against  the  firm.    Shebwood,  C.  J.,  dissenting. 

Error  to  circuit  court,  Mecosta  county. 

Action  by  Charles  D.  Carpenter  against 
John  Greenop  and  another.  Judgment  was 
given  for  defendants,  and  plaintiff  appeals. 

Glidden  db  Bates,  for  appellant,  if.  Brown 
and  Frank  Dumon,  for  respondents. 

Campbell,  J  Plaintiff  purchased  in  good 
faith,  but  after  maturity,  a  note  of  John 
Greenop  &  Co.,  payable  to  the  order  of  Rob- 
ert A.  Lavery,  and  indorsed  by  Lavery. 
Lavery  was  a  member  of  the  firm  of  John 
Greenop  &  Co.,  and  made  the  note,  with 
Greenop's  consent,  for  money  lent  by  Lavery 
to  tlie  firm.  The  note  was  dated  January 
21,  1883,  payable  in  six  months.  It  was 
transferred  to  plaintiff  in  1884  while  the 
firm  was  still  in  business,  and  aboutayear be- 
fore it  ceased  doing  business.  There  was  no 
evidence  of  the  state  of  accounts,  or  that 
Lavery  was  in  any  way  a  del)tor  to  the  firm 
when  the  transfer  was  made,  or  that  tliere 
were  any  equities  existing  against  him  wliich 
did  not  exist  when  the  note  was  made.  The 
court  below  held  tliat  plaintiff  could  not  re- 
cover. The  reason  assigned  was  that  the 
note  could  not  be  transferred  after  maturity, 
so  as  to  enable  the  indorsee  to  sue  upon  it, 
if  suit  could  not  have  been  brought  by  the 
assignor,  and  that  Lavery  could  have  brought 
no  suit  on  it.  The  decision  also  seems  to 
have  been  based  partially  on  the  idea  that  a 
partner  can  liave  uo  dealings  with  his  firm 
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which  are  not  subject  to  the  final  accounting, 
and  that  the  equities  of  such  an  accounting 
attach  to  such  claims  as  be  maj  liold  against 
the  (inn. 

I  do  not  think  this  doctrine  is  tenable.  It 
certainly  has  not  been  directed  in  this  court. 
The  only  case  that  is  seriously  claimed  as 
bearing  in  that  direction  is  Davis  v.  Merrill, 
51  Mich.  480,  16  N.  W.  Bep.  864.  TImt 
ease  has  no  resemblance  to  this.  One  mem- 
ber  of  the  firm,  named  Eastwood,  received 
from  the  firm  in  October,  1874,  a  note  due  in 
one  month  after  date.  In  1875  the  firm  was 
dissolved,  and  the  affairs  were  pot  into  the 
hands  of  George  W.  Merrill,  one  of  the  part- 
ners, to  wiqd  up.  Merrill's  credit  in  the 
firm  accounts  was  larger  than  Eastwood's, 
and  Eastwood  had  been  credited  on  the 
books  with  the  amount  of  the  note,  which 
bad  never  been  presented  or  demanded  dur- 
ing the  period  after  dissolution.  In  May, 
1881,  Eastwood,  wlio  had  lost  the  note  by  ac- 
cidental fire  in  Januai'y  of  the  same  year,  as- 
signed to  the  plaintiif  in  general  terms  what- 
ever claims  he  had  against  the  firm,  with  no 
reference  to  the  note  as  suoh.  It  is  plain 
enough  that  there  could  have  been  no  recov- 
ery in  snch  a  case.  Even  had  the  note  been 
described,  the  statute  does  not  authorize  the 
assignee  of  a  negotiable  noto,  who  is  not  an 
indorsee,  to  sue  in  his  own  name  on  it. 
But,  furthermore,  there  was  no  attempt  to 
transfer  the  note  as  such.  The  assignment 
was  one  which  transferred  nothing  but  East- 
wood's claims  generally  against  the  company, 
and  roust  therefore  be  subject  to  the  partner- 
ship settlement.  There  was  no  firm  in  ex- 
istence for  nearly  six  yean  before  the  assign- 
ment. In  the  present  case  the  noto  was 
transferred  by  regular  indorsement  a  oonsid- 
erable  time  before  the  Arm  went  out  of  busi- 
ness. It  was  due  already  as  an  independent 
claim  against  the  firm  for  money  lent,  and 
not  for  money  invested  in  tbe  business.  It 
was  not  by  its  terms,  or  by  the  nature  of  the 
transaction,  to  be  postponed  until  the  future 
dissolution  of  the  concern,  and  there  is  no 
accounting  in  advance  of  dissolution,  unless 
by  agreement. 

While  there  is  a  difficulty  in  a  suit  at  law 
in  the  name  of  a  party  against  himself,  yet, 
if  this  is  the  only  ditHculty,  it  goes  only  to 
the  form  of  the  remedy,  and  not  to  its  exist- 
ence. There  never  was  any  legal  or  equita- 
ble reason  why  a  partner  should  not  have 
specific  dealings  with  his  firm  as  well  as  any 
other  person;  and  unless  those  dealings,  from 
their  natnre,  are  intended  to  go  into  the  gen- 
eral accounting,  and  wait  for  their  adjust- 
ment till  dissolution,  they  give  a  right  to 
have  a  remedy  according  to  their  exigency, 
and  can  be  dealt  with  like  any  other  claims. 
The  only  reason  why  they  must,  under  the 
<dd  foactiee,  be  prosecuted  at  equity  instead 
of  at  law,  arose  from  the  necessity  at  law  of 
having  plaintiSs  capable  of  suing  tbe  defend- 
ants. In  such  a  case  the  failure  of  a  remedy 
Ht  la'W  justified  a  resort  to  equity.  But 
equity  could  grant  relief  in  such  cases,  and 


under  our  present  rules  there  can  be  no  diffi- 
culty at  law.  Where  partners  have  seen  fit 
to  deal  with  each  other  without  reference  to 
the  final  accounting,  the  transaction  is  not 
subject  to  the  necessity  or  delay  of  such  aa 
accounting. 

This  note  was  by  its  terms  negotiable,  ft 
is  elementary  doctrine  that  negotiability  does 
not  cease  when  paper  matures.  It  is  only 
subject  to  snch  equities  as  exist  against  this 
paper  at  the  date  when  it  is  negotiated.  An4 
the  equities  which  affect  the  indorsee  am 
only  such  as  attach  directly  to  the  note  itself, 
and  do  not  include  collateral  matters.  Thii 
is  very  old  doctrine,  and  is  laid  down  withoiA 
qualification.  Lord  Tenterdkn  and  his  as- 
sociates, speaking  through  Mr.  Justice  Bat- 
let  in  Bnrrough  v.  Moss,  10  Barn.  &  C.  558. 
refer  to  thesul)ject  in  this  way:  "This  was 
an  action  on  a  promissory  note,  made  by 
the  defendant,  payable  to  one  Feam,  and  by 
him  indorsed  to  the  plaintiff  after  it  became 
due.  For  the  defendant  it  was  insisted  that 
he  had  a  right  to  set  off  against  the  plaintiff's 
claim  a  debt  due  to  him  from  Fearn,  wbe 
held  tbe  noto  at  tbe  time  when  it  became 
due.  On  the  other  hand,  it  was  contended 
tliat  this  right  of  set-off,  which  rested  on  the 
statute  of  set-off,  did  not  apply.  The  im- 
pression on  my  mind  was  that  the  defendant 
was  entitled  to  the  set-off,  but,  on  discuasioa 
of  tbe  matter  with  my  Lord  Tentebden  and 
my  learned  brothers,  I  agree  with  them  ia 
thinking  that  the  indorsee  of  an  overdue  biU 
or  note  is  liable  to  such  equities  only  as  at- 
tach on  the  bill  or  note  itself,  and  not  to 
claims  arising  out  of  collateral  matters.  The 
consequence  is  that  the  rule  for  reducing  the 
daiiiaf^es  in  this  case  must  be  discharged." 
See  Chit.  Bills,  244r-246;  Story.  Kills,  §  220^ 
Leavitt  v.  Putnam,  3  N.  Y.  494;  Baxter  v. 
Little,  6  Mete.  7;  and  cases  In  note  to  page 
275  of  Bigelow's  Leading  Cases;  8  Kent 
Comm.  91,  and  notes. 

It  was  not  shown,  and  cannot  be  claimed 
on  this  record,  that  their  was  any  nnfaimess 
or  want  of  consideration,  or  payment,  or  any 
other  matter  bearing  on  the  note  in  this  case, 
when  it  was  transferred,  and  in  such  case 
can  make  no  difference  when  it  was  trans- 
ferred. It  continued  to  be  a  valid  note,  and 
capable  of  transfer  by  indorsement.  That  a 
partner  himself  may  have  a  remedy  of  some 
kind,  where  the  transaction  ia  such  as  to  be 
separated  from  the  general  partnership  ao- 
oounting,  does  not  seem  to  be  questioned. 
Mr.  CoUyer  refers  to  several  illustrations,  ia 
book  2,  c.  3,  Partn.  (2d  Ed.)  Judge  Story, 
in  his  work  on  Partnership,  §  222  et  seq.,  in- 
dicates very  clearly  tbe  right  of  a  partner  to 
relief  in  the  case  of  contracts  as  a  creditor  or 
otherwise  with  his  firm ;  and  the  fact  which 
is  referred  to  in  all  tbe  txMks,  that  an  ac- 
counting can  only  be  bad  at  the  dose  of  the 
business,  indicates  as  clearly  as  anything  caa 
that  either  a  partner  can  make  no  separate 
contract  with  bis  firm  at  all,  or  else  tbei* 
must  be  some  means  of  enforcing  it.  A  con- 
tract which  cannot  be  enforced  is  nugatory,^ 
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Partnerships  are  often  made  for  long  terms 
of  years.  Members  become  managers  on  sal- 
aries which  are  payable  at  regular  intervals, 
and  they  frequently  furnish  articles  for  wliich 
they  are  entitled  to  pay.  No  one  doubts 
their  rights  to  pay  themselves  out  of  moneys 
in  their  charge;  but  all  do  not  have  this  op- 
portunity, and  to  hold  that  a  person  must,  if 
his  copartners  will  not  advance  him  what  is 
due.  wait  the  whole  term  of  business  for  pay- 
ment, is  not  reasonable  or  maintainable.  A 
very  thorough  discussion  of  the  various  ques- 
tions is  found  in  the  early  case  of  Smith  t. 
Lusher,  5  Cow.  688,  where  the  judges  of  the 
supreme  court,  and  the  chancellor  and  other 
members  of  the  conrt  for  the  correction  of 
errors,  dealt  with  the  subject  in  a  very  ex- 
haustive way,  with  entire  unanimity.  The 
cases  of  Nevins  v.  Townsend,  6  Conn.  5, 
and  Gray  v.  Bank,  8  Mass.  364,  are  also  some- 
what pertinent.  I  have  found  no  authority 
which  sanctions  the  doctrine  that  plaintiff 
was  precluded  by  the  fact  that  the  note  was 
past  due  from  talcing  the  title  by  indorsement, 
and  none  that  allows  a  note  to  be  affected 
by  collateral  equities.  When  this  note  was 
indorsed  there  could  be  no  accounting,  be- 
cause the  firm  continued  its  ordinary  busi- 
ness. The  debt  was  for  a  loan,  and  not  for 
investments  in  the  capital.  It  was  distinct 
from  the  mutual  relations  among  the  part- 
ner, and  stood  as  a  separate  contract.  I 
think  there  was  nothing  to  bar  recovery,  and 
that  the  judgment  to  the  contrary  should  be 
reversed. 

Chauplin,  Long,  and  Morse,  JJ.,  con- 
curred. 

Sherwood,  G.  J.  {dissenting.)  The  de- 
fendants in  this  case  were  partners  and  did 
business  under  the  firm  name  of  John  Greenup 
&  Co.  Lavery  loaned  to  the  firm  9600,  and 
toolc  back  a  note  signed  by  the  firm  therefor, 
payable  to  his  order  in  six  months,  with  inter- 
est at  8  per  cent,  at  Northern  National  Bank, 
Big  Rapids,  Mich.  The  note  was  dated  Jan- 
uary 21, 1883.  After  the  note  became  dae 
the  payee,  Lavery  sold  the  note,  and  indorsed 
it  over  to  the  plaintiff,  who  now  brings  suit 
upon  it  against  the  members  of  the  firm ;  the 
firm  being  dissolved,  and  no  settlement  of  the 
piirtnersliip  matters  ever  having  been  made 
between  the  copartners.  The  declaration  was 
in  assumpnit  upon  the  common  counts  and 
the  note.  Defendant  Lavery  did  not  ap- 
pear, and  wiis  defaulted.  Greenop  appeared, 
pleaded  the  general  issue,  and  denied  the 
execution  of  the  note  under  oath.  On  the 
trial,  the  execution  of  the  note  and  the  plain- 
tiff's ownership  thereof  were  duly  proved. 
The  counsel  for  Greenop  insisted  upon  the 
trial  of  the  cause  that  the  plaintiff,  being  an 
assignee  of  the  note  after  it  became  due,  could 
not  maintain  this  suit  upon  it;  that  the  note 
grew  out  of  the  partnership  transactions  of 
the  firm;  tliat  no  suit  at  law  could  have  been 
brought  upon  it  by  Lavery  while  be  owned 
it;  and  that  the  plaintiff's  interest  therein  is 


subject  to  all  the  equities  of  the  original  par- 
ties to  the  note;  and  that  Lavery  conld  not 
sue  himself,  neither  could  his  assignee  sue 
the  firm.  The  circuit  judge  held  in  accord- 
ance with  the  view  of  defendants'  counsel, 
and  directed  the  verdict  for  the  defendants. 
This,  I  think,  was  correct,  and  tliat  the  case 
is  so  nearly  like  that  of  Davis  v.  Merrill,  51 
Mich.  481,  16  N.  W.  Rep.  864,  it  should  be 
ruled  by  the  principles  therein  laid  down,  and 
the  judgment  should  therefore  be  affirmed. 


Addison  v.  Burt. 
{Sapreme  Court  of  MieMgan.  April  94, 1889.) 
Rupurvn? — Pbaotio — Jubibbiottoit. 
In  replevin  before  a  justice,  a  plea  which  prays 
judgment  of  the  writ  forwantof  juriBdlotion,  "for 
that  the  value  of  the  property  aescribed  in  said 
writ  exceeds  In  value  1100, "  is  properly  stricken 
out.  The  jurisdiction  does  not  depend  on  value  in 
fact  as  it  may  ultimately  appear,  but  the  value  al- 
leged. 

Error  to  circuit  court,  Wayne  ooonty; 
Jbnnibon,  Judge. 

John  Oallotoay,  tor  appellant.  William 
B.  Jackion  and  George  Oox,  for  appellee. 

Campbell,  J.  Mr.  Burt,  who  was  plain- 
tiff in  replevin  in  a  suit  l)efore  a  justice,  re- 
covered judgment,  which  Addison  removed 
by  certiorari  into  the  circuit  court  for  the 
county  of  Wayne,  where  it  was  reversed. 
On  what  ground  this  reversal  was  had,  we 
are  not  informed.  The  affidavit  in  replevin 
alleg^  the  unlawful  detention  by  Addison  of 
various  articles  by  a  description  wliich  has 
been  held  sufficient  in  our  courts  of  i-ecord, 
and  was  therefore  sufficient  before  a  justice, 
and  the  claimant  allej;e<l  the  aggregate  value 
to  have  been  not  exceeding  $100.  The  sug- 
gestion that  on  the  affidavit  this  averment 
does  not  cover  all  the  property  is  in  our  opin- 
ion trifling  and  frivolous.  The  officer  was 
not  able  to  find  the  property.  The  defend- 
ant, Addison,  pat  in  first  what  Is,  in  the  af- 
fidavit for  certiorari,  called  a  "plea  to  the 
jurisdiction,"  which  was  in  writing,  and 
contained  no  averment  of  fact  whatever.  It 
simply  prayed  judgment  of  the  writ  for  want 
of  jurisdiction,  "for  that  the  value  of  the 
property  described  in  said  writ  exceeds  in 
value  9100."  This  is  not  an  averment  of 
that  fact,  and  would  be  immaterial  if  it  were, 
because  the  jurisdiction  does  not  depend  on 
value  in  fact,  as  it  may  ultimately  appear, 
but  value  alleged.  Such  has  been  the  law 
decliired  by  this  court.  Chtlson  v.  Jennison. 
60  Mich.  235,  26  N.  W.  Rep.  859.  The  jus- 
tice acted  properly  in  overruling  this  so- 
called  plea,  and  in  not  allowing  proof  that  it 
was  worth  more  than  SlOO,  when  no  offer 
was  made  to  show  it  was  worth  any  amount 
beyond  the  jurisdiction  of  a  justice.  The 
plaintiff  below  made  out  his  case  by  evidence 
on  all  material  points,  and  obtained  judg- 
ment. All  of  the  questions  raised  by  the  af- 
fidavit for  certiorari,  and  having  any  sup- 
port in  the  record,  relate  to  the  alleged  mat- 
ter  in   abatement.    We   «in  discover   no 
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ground  for  the  reversal  below.  Even  if 
there  had  been  formal  irregularities,  it  is  re- 
quired by  law  that  on  certiorari  tliere  shall 
be  no  reversal,  except  for  matters  of  sub- 
stance affecting  the  justice  of  the  cause.  We 
find  notliing  out  of  the  way  in  the  trial  bCr 
fore  the  justice,  and  the  record  shows  dearly 
a  grievous  wrong  done  to  Mr.  Burt  for  which 
he  should  have  redress.  The  defense  was 
absolutely  destitute  of  merits,  and  had  the 
circuit  court  aflSrmed  the  judgment,  and  Ad- 
dison brought  it  here,  we  should  have  had  no 
hesitation  in  visiting  on  hint  the  consequences 
of  a  vexatious  appeal.  The  writ  of  certiorari 
should  nut  be  prostituted  for  such  purposes. 
The  judgment  of  the  circuit  court  must  be 
reversed,  and  that  of  the  justice  affirmed, 
with  costs  of  all  the  courts. 

Shbrwood.  G.  J.,  and  Cbahfun,  Mobsb, 
and  LoKO,  JJ.,  concurred. 


WnnoB  V.  Lenawee  Circuit  Jvdqk. 

(Supreme  Court  of  Michigan.    Feb.  90, 1889.) 
Oabkmbmskt— Costs. 

Where  tbe  assigrnee  of  a  principal  debtor  Is  sum- 
moned before  a  justice  to  maintain  his  interest  in 
«  fund  paid  Into  oourt  by  a  garnishee,  and  judg- 
ment is  rendered  that  the  assignee  is  entitled  to 
no  part  of  snob  fand,  and  on  appeal  to  the  circuit 
court  rerdiot  is  rendered  for  the  assignee  for  a  part 
of  rach  fund,  the  latter  is  entitled  to  his  costs,  in 
the  absence  of  any  statute  griving  costs  againh  the 
claimant  in  such  case,  or  expressly  authorlzinir  the 
oourt  in  ita  discretion  to  award  costs  against  nim. 

Application  for  mandamus. 

J.  C.  Wirmie,  in  pro.  per.,  for  relator. 

Per  Citriah.  In  this  case  Dow  Draper 
obtained  a  judgment  against  William  Malo- 
ney,  t>erore  a  justice  of  the  peace  in  the 
county  of  Lenawee,  for  damages  and  costs 
amounting  to  914,  and  garnished  the  Lake 
Shore  &  Michigan  Southern  Railroad  Com- 
pany. The  company  appeared  liy  its  agent, 
and  disclosed  that  it  owed  the  relator,  as  as- 
signee of  Maloney,  about  S35.75.  and  paid 
the  same  into  court,  and  under  act  175,  Diws 
18B5,  p.  241,  received  its  discharge.  The 
Justice  then  issued  notice  to  the  relator  to 
come  before  him  and  maintain  his  interest  in 
flaid  moneys.  In  pursuance  of  said  notice  re- 
lator appeared  Iwfore  the  justice,  and  such 
proceedings  were  had  that  the  justice  ren- 
dered judgment  against  relator  that  he  had 
no  rigiit  to  any  part  of  the  fund  deposited, 
and  that  the  plaintiff  in  the  original  suit  re- 
cover costs  against  relator  to  the  amount  of 
82.75.  Relator  appealed  said  cause  to  the 
circuit  court  for  tbe  (ounty  of  Lenawee, 
claiming,  among  other  things,  that  the  evi- 
dence did  not  support  the  judgment  appealed 
from.  The  cause  was  tried  in  the  circuit 
court,  l>efore  a  Jury,  who  entered  a  verdict 
in  favor  of  the  relator  for  the  amount  of 
•18.95,  and  upon  motion  for  judgment  the 
relator  asked  the  court  to  grant  liim  bis  costs 
in  tbe  suit,  but,  instead  thereof,  the  circuit 
court  denied  his  request,  and  gave  judgment 


for  costs  against  relator,  who  now  asks  that 
the  circuit  judge  may  be  required  by  man- 
damus to  vacate  the  order  for  costs,  and  en- 
ter judgment  for  costs  in  his  favor,  to  be 
taxed.  Held  that,  relator  having  been  de- 
nied his  riglits  to  any  portion  of  the  fund  l)e- 
fore  the  justice,  and  having  taken  only  the 
statutory  proceedings  to  maintain  his  claim, 
and  in  so  doing  was  obliged  to  take  his  ap- 
peal, he  ought  not  to  be  subjected  to  the  costs 
of  such  proceeding,  if  he  prevailed,  and  es- 
pecially as  he  had  not  been  in  fault.  This  is 
not  the  unsuccessful  contest  of  a  garnishee 
against  his  liability  stubbornly  made,  as  in 
Strong  v.  HoUon.  39  Mich.  411.  Section 
28,  Laws  1885,  p.  241,  requires  the  court  to 
render  such  judgment  as  shall  be  just  be- 
tween the  claimant  and  ttie  other  parties  con- 
cerned. The  costs,  when  given  by  the  court, 
are  a  part  of  the  judgment.  The  proceeding 
authorized  in  this  case  is  a  special  and  pecul- 
iar one,  and  on  appeal,  it'  the  claimant's 
rights  have  been  denied  him  in  tlie  court  be- 
low, in  no  case  should  he  be  mulcted  in  costs 
in  maintaining  his  right  to  his  property 
against  an  unwarranted  proceeding  by  an- 
other to  deprive  him  of  it.  There  being  no 
provision  of  law  giving  costs  against  claim- 
ant in  a  case  of  this  kind,  and  none  express- 
ly authorizing  the  court  in  its  discretion  to 
award  costs  against  him,  the  action  of  the 
circuit  Judge  in  so  doing  was  without  au- 
thority, the  claimant  having  prevailed,  and 
the  mandamus  must  be  granted  as  prayed. 


Dunn  o.  Dunn. 
(Supreme  Court  of  Nebrasha.    May  8, 1889.) 

DlVOROB— COSDOSATIOS. 

1.  An  action  for  a  legal  separation  on  the  ground 
of  abandonment,  brought  by  tbe  wife  against  lier 
husband,  cannot  be  maintained  where  the  uncon- 
tradicted testimony  shows  that  about  the  time  tbe 
action  was  Instituted  tbe  plaintiff  and  defendant 
bad  freely  cohabited  together  as  husband  and  wife. 

2.  Where  the  wife  in  a  cross-bill  was  charged  by 
the  hasl>and  with  certain  acts  of  cruelty,  commit- 
ted against  htm,  and  it  appeared  that  after  such 
allegM  acts  he  freely  cohabited  with  the  plaintiff 
as  bis  wife,  he  will  be  held  to  have  condoned  the 
offenses. 

8.  The  marriage  relation  is  designed  to  continue 
so  long  as  both  the  parties  entering  Into  it  shall 
live,  and  the  relation  will  not  i>e  dissolved  except 
for  adequate  legal  cause. 

(Syllabus  by  the  Court) 

Error  to  district  court.  Clay  county;  Mor- 
ris. Judge. 

DUtourth,  Smith  dtDUtoorth,  for  plaintiff 
in  error.  L.  tf .  ifurd  and  Thomas  Ryan,  for 
defendant  in  error. 

Maxwell,  J.  This  action  was  brought 
by  tbe  plaintiff  against  the  defendant  for  a 
decree  of  separation  and  alimony  on  the 
ground  of  abandonment.  The  defendant  an- 
swered the  plaintitT's  petition,  In  effect  deny- 
ing all  the  allegations  contained  therein,  ex- 
cept the  mariiHge  of  the  parties.  He  also 
Rled^  cross-petition  on  the  ground  of  cruelty. 
The  plaiutlfl,  in  answer  to  the  cross-petition. 
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pleaded  condonation.  On  the  trial  of  tbe 
cause  the  court  found  there  bad  been  no 
abandonment  by  the  defendant  of  the  plain- 
tiff, and  dismissed  the  plaintiff's  petition. 
The  court  found  the  facts  stated  in  the  de- 
fendant's cross-petition  to  be  true,  aad  ren- 
dered a  decree  of  divorce  thereon,  with  $1,000 
alimony  to  the  ^daintiff.  Tbe  testimony  sbovrs 
that  tbe  marriage  took  place  on  the  2d  day 
of  February,  1879,  at  Thomson,  111.,  and  that 
the  parties  continued  to  live  together  as  hus- 
band and  wife  until  the  2Utb  of  August.  1»80; 
itat  prior  to  tbe  marriage  the  plaintiff  was 
conducting  a  raillinecy  atiore  at  Thomson, 
III.,  and  was  possessed  of  property  of  the 
value  of  from  84.000  to  86,000.  So  far  as 
this  record  discloses,  she  was  industrious 
and  economical,  with  considerable  business 
ability.  The  defendant,  at  the  time  of  tlte 
marriage,  had  children  by  a  former  wife,  liv- 
ing at  Thomson,  and  possessed  two  farms 
near  that  place  which  were  quite  valuaNe, 
although  somewhat  incumltered  with  liens. 
The  exact  cause  of  the  disacreeioent  be- 
tween the  parties  does  not  appear.  The  de- 
fendant claims  that  the  plaintiff  lias  a  high 
temper,  which  at  times  she  does  not  cuntrol, 
while  she  claims  that  tlie  defendant,  while  of 
■ulBcient  aJDility,  failed  to  piovide  a  suitable 
support  for  her;  and  there  is  testimony  tend- 
ing to  sustain  both  charges.  On  tbe  20th  of 
August,  1880,  the  parties  bad  some  difficulty, 
and  the  defendant  claims  tliat  tlie  plaintiff 
ordered  him  to  leave  the  house,  and  that  in 
compliance  therewith  he  did  so  leave,  and  has 
remained  away  ever  since.  The  evidence 
seems  to  be  sufiBcient  to  sustain  the  plain- 
tiff's charge  of  abandonment,  and,  unless 
tbe  testimony  shows  cohabitation  of  the  par- 
ties since  that)  time,  site  will  be  entitled  to 
a  decree  as  prayed.  The  date  when  the  orig- 
inal petition  was  filed  does  not  appear,  but 
an  amended  petition  was  Qled  in  1882,  and  a 
motion  made  by  tbe  defendant  to  strike  the 
petition  from  tlie  files  was  overruled  in  May, 
1883.  The  defendant  thereupon  in  May, 
1888,  filed  his  ajiswer  and  cross-petitiou. 
Tbe  defendant  td>out  tbe  year  1880  removed 
to  this  state,  and  the  next  year  his  wife  fol- 
lowed. Ue  testifies  on  cross-examination: 
"Que»tio7i.  You  say  you  have  not  lived  with 
her  (the  plaintiff^  since  the  time  you  claim 
she  struck  yon  with  a  hatchet?  Answer.  Yes, 
sir;,  that  is  all  I  ever  lived  with  her.  In  the 
latter  part  of  May  or  Juue,  1881, 1  went  east, 
to  llhnois,  and  when  I  came  back  I  found  two 
or  three  letters  here  from  my  wife.  She  was 
down  at  Fairmont,  and  she  wanted  that  I 
should  take  her  down  to  Kansas,  and  I  did  so. 
Q.  That  was  in  1881?  A.  Yes,  sir.  Q.  That 
was  after  tbe  time  slie  struck  you  with  tbe 
hatchet?  A.  Yes.  sir.  Q.  Where  did  you 
go  on  that  trip?  A.  In  those  letters  she 
wanted  me  to  take  her  down  to  Kansas  to  her 
sons,  and  tliat  is  where  we  went.  Q.  Did 
you  stop  at  a  Itotel  in  Grafton,  on  your  way 
down?  A.  Ko,  sir;  not  on  my  way  down. 
Q.  Did  you  stop  at  any  hotel  oc  at  any  nlace 
going  down?    A.  Not  ou  the  way  down. 


When  I  went  for  her,  I  got  her  in  the  a£ter- 
noon.  It  was  between  Grafton  and  Fair- 
mont. I  drove  up  to  the  house,  and  she 
came  out.  I  told  her  I  was  going  to  Fair- 
mont. Q.  Did  you  stop  at  any  hotel  going 
down?  A.  Yes,  sir.  Q.  Did  you  stop  at  any 
hotel  in  Grafton?  4.  Yes,  sir.  Q.  Did  yoo 
stop  at  any  liotel  in  Hebron,  going  down? 
A.  Yes,  sir.  Q^  Did  you  have  your  wife 
with  you  «b  tlie  time?  A.  Yes,  sir.  Q.  Did 
you  occupy  tlie  same  room?  A.  Yes,  sir. 
Q.  At  one  or  both  of  the  places?  A.  Yes, 
sir.  Q.  Didyou<cobabJt  with  tlie  plaintiff  at 
one  or  both  of  these  places?  A.  No,  sir. 
Q.  Did  you  visit  this  plaintiff  in  the  year 
1882.  in  a  room  in  Sawtell's  building?  A. 
Yes,  sir.  Q.  Did  you  or  did  you  not  cohabit 
with  the  plaintiff  tliece?  A.  No,  sir;  I  did 
not.  Q.  Did  you  visit  the  plaintiff  at  a  room 
ia  Sawtell's  building  in  this  town,  after  you 
had  filed  your  answer  in  this  case?  A.  Yes, 
sir;  she  met  me  on  the  street,  and  wanted  I 
should  come  up  to  her  room,  and  said  that  she 
wanted  to  see  me,  and  I  went  up  there,  and 
commenced  talking  about  our  trouble,  and  I 
commenced  talking  about  business-  and  our 
trouble,  and  wanted  to  fix  the  matter  up  with 
her,  and  she  flew  off  in  one  of  her  spells,  or 
crazy  spells,  and  commenced  crying  and  bel- 
lowing as  loud  as  a  person  could,  and  I  got 
up  and  left.  Q,  Did  you  or  did  you  not  co- 
habit with  the  plaintiff  there?  A.  No,  sir; 
I  did  not.  Redirect  examination.  Q.  Yoo 
may  state  under  what  circumstances  she  got 
into  your  buggy,  on  the  occasion  of  your  go- 
ing to  Kansas,  as  you  were  about  to  state 
them  in  your  cross-examination?  A.  Idrove 
up  to  the  liouse  where  she  was,  and  she  came 
out  to  the  buggy,  and  1  tuld  her  I  was  going 
to  Fairmont,  and.  if  she  wimted  to  go  to  Kan- 
sas, I  would  be  liack  in  the  morning  to  tiike 
her  down  to  Kansas;  and  she  asked  me  if  she 
could  Qot  take  a  ride  with  me,  and  I  told  her 
she  could,  and  we  got  into  the  buggy  and 
drove  out,  around,  and  back  to  tbe  liouse  for 
lier  to  get  out,  and  slie  wouldn't  get  out  of 
the  buggy,  ujid  slie  said  she  was  going  wher- 
ever I  went.  I  tried  to  prevail  upon  her  to 
get  out  of  the  buggy,  and  ^le  insisted  that 
she  wouldn't;  tiiat  she  was  going  wlierever 
I  went;  and  I  was  forced  to  go  somswheies, 
and  so  drove  to  Graltoa."  The  letter  of  the 
defendant  to  the  plaintiff,  referred  to,  is  as 
follows:  "Harvard,  Neb.,  May  30th.  18i^l. 
Mrs.  E.  A.  Dunn,  Fainnont:  Do  you  want 
me  to  take  you  to  Kiinsas?  If  au,  let  tne 
know  by  return  maii  All  well.  Yours, 
truly,  S.  S.  DCNN."  Tbe  plaintiff  testifies 
that  at  tbe  places  where  they  stopped  for  the 
night  the  defendant  had  sexual  intercouraa 
with  her,  and  that  he  liad  such  intercourse  at 
various  times  afterwards,  when  he  called  fas 
see  her  at  her  room. 

The  proof  of  eruelty  upea  the  part  of  tin 
plaintiff  consists  of  two  prioeipal  qhargea: 
First,  that  be  woke  up  in  the  night,  and  saw 
his  wi£a  fioarishing  a  revolver  near  hi*  bed: 
aod,  second,  that  oa  the  20th;  of  Auj^ust,  1880. 
site  struck  him  with  tbe  back  of  a  haXcheL 
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For  aught  that  a^^pears,  this  blow  may  bsvB 
been  accidental,  iind  the  testimony  as  to  the 
revolver  is  of  a  very  unsatisfactory  character, 
and  is  unequivocally  denied  by  tiie  plaintiff. 
But,  even  if  acts  of  cruelty  were  committed 
against  defendant,  lie  condoned  the  offense. 
Condonation  is  a  defense,  whether  the  cause 
of  divorce  ia  adultery,  cruelty,  or  other  ground 
of  divorce,     Crardner  v.  Gar^hier,  2  Gniy, 
434;  Sullivan  v.SuUlvan,  34  Ind.  368;  Thill- 
ips  V.  Phillips.  27  Wis.  2&2.    C3oDdonHtion 
may  be   infatred  from    cohabitation    with 
knowledge  of  the  offense  after  the  conduct 
eomplained  of.     Williamson  v.  Wiliiamaun, 
1  Johns.  Ch.  488;  Wood  v.  Wood.  2  Paige, 
108;    Bconaon   v.  Bronson,  7    Phila.  405; 
BuckhoIU  V.  BuckhoUa,  24  Ga.  238;  Twy- 
man  v.  Twyman,  27  Mo.  883;  Davies  v. 
Davies,  55  Barb.  130;  5  Amer.  and  £ng. 
Cyclop.  Law,  822.    From  cohabitation  and 
from  st-xual  iuteroourse.  forgiveness  is  im- 
plied.    Burns  v.  Burns,  60  Ind.  269;  Harper 
V.  liarper.  29  Mo.  301.     In  our  view,  there- 
fore,  the  defendant  condoned  the  plaintiff's  | 
alleged  cruelty  towards  him,  and.  as  all  the 
testimony  shows  that  the  parties  cohabited 
as  man  and  wife  about  the  time  this  action 
was  brongttt.  ttte  charge  of  abandonment 
for  two  years  before  the  bringing  of  the 
action  fails.    The  marriage  relation  whs  in- 
stituted by  the  Creator,  and  it  was  designed 
that  the  parties  who  take  upon  themselves 
(be  marriiige  vow  shall  regard  it  ap  perma- 
nent as  long  as  they  lK>tli  slmll  live.     Our 
statute  for  certain  causes  authorizes  a  disso- 
lution oC  the  marriage  relation,  but  mere 
rudeness  of  language,  petulance  of  manners, 
austerity  of  temper,  or  even  occasioitiil  sallies 
of  passion,  if  they  do  not  threaten  personal 
violence,  do  not  con.^titute   legal    cruelty. 
Gleason  v.  Gleason,  16  Neb.  16,  19  N.  W 
Kep.  784.    It  is  evident  that  both  the  plain- 
tiff and  defendant  in  this  case  are  respectable 
people,  and,  if  each  will  exercise  a  reasonable 
amount  of  forbearance  towards  the  other,  no 
sufficient  reason  is  shown  why  they  may  not 
live  together  as  husband  and  wife.    In  any 
event,  to  entitle  them  to  a. divorce,  sufficient 
cause  must  be  shown,  and,  aa  there  is  a  fail- 
ure in  that  regard,  the  judgment  of  the  dis- 
trict coort  must  be  revera^,  sod  the  cause 
dismissed.    The  other  judges  concur. 


GUtULAH  V.  Kbmoau.  et  al. 

(Suipmne  Court,  of  NOmuHsa.    May  2, 1889.) 

Ckattv.  MoKTOAea— NoncK. 

1.  A  otaattel  mortgage  upon  growing  grain  is  not 
constmctlve  notice  to  tbira  parties  ot  a  mortgaKe 
on  the  same  grain  thereafter  lawfully  placed  in 
crib  or  bin,  and  a  dealer  in  g^ln  wno,  in  good 
faitJi,  in  open  market,  purchases  suoh  grain  from 
the  mortgagor,  and  receives  it  at  his  warehouse, 
will  take  it  free  from  the  lien  ot  the  mortgage. 

2.  The  mortgagor  of  chattels,  until  foreclosure, 
poeseasee  a  beneflcial  interest  in  the  property 
mortgaged,  and.  will  conrey  a. good  title  by  a  Bale 
of  suoh  property  to  one  whopurohsses  in  the  open 
market  in  gpod  faith,  and  without  notice  actual  or 
constructive  of  the  mortsage. 

3.  One  A.  executed  a  chattel  mortgage  upon  76 
acrea  of  growing  com  to  B>    This  com  apparently 


was  gathered  by  the  mortgagor  vtith  tiie  knowl- 
edge or  consent  of  the  mortgagee,  an4  placed  in 
cribs  or  piles  on  the  farm,  and  a  portion  after- 
wards sold  in  open  market  by  the  latter.  In  an 
action  by  the  mortgagee  against  the  purchaser  to 
recover  the  value  of  the  com,  held,  that  a  mort- 
gaf$e  upon  a  growing  crop  Is  not  notice  to  third 
parties  of  a  mortgage  upon  com  husked  and  plaoed 
In  cribs  or  piles. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Lancaster  county; 
Chapman,  Judge. 

Saxoyer  &  Snell,  for  plaintiff  in  error.  C. 
B.  Magoon  and  6*.  0.  Whedon,  tor  defends 
ants  in  error. 

Maxwell,  J.    This  is  an  action  by  the- 
plaintiff  against  the  defendants  to  recover 
for  certain  growing  corn,  mortgaged  by  one 
Asliton  to  him,  and  a  portion  of  which  was- 
gathered  and.  sold  to  the  defendants.     On  the 
trial  the  plaintiff  recovered  for  the  amount 
due  Ashlon    upon  the  corn  so  sold.    The- 
plaintilf  contends  that  he  isentitled  to  recov- 
er for  all  the  corn  sold  by  Asbton  to  the  de- 
fendants, altliongh  they  had  already  paid 
Ashton  therefor.    The  facts  are  BubBtantial- 
ly  as- follows:    One  Ashton  gave  two  chattel 
mortgages  to  the  plaintiff  in  error  to  secure- 
payment  of  three  of  his  promissory  notes, — 
one  in  the  sum  of  #61.30.  anotherin  the  sum 
of  $225.00.  and  the  third  in   the  sum  ot 
$44.50, — which  chattel  mortgages  covered 
the  crop  of  com  which  was  growing  upon  the- 
lands  owned  by  the  plaintiff,  viz.,  theW.  ^ 
of  section  30,  township  11,  range  5.  in  Lan- 
caster   county.      These    chattel    mortgages 
were  duly  filed  for  record  in  the  office  of  the 
county  clerk  on  the  3d  day  of  July,  1889, 
and  the  7th  day  of  September,  1885,  respect- 
ively.    During  the  months  of  November  and 
December,  in  the  year  1885.  the  said  Ashton 
gathered  and  sold,  without  the  knowledge  or 
consent  of  Mr.  Gillilan,  a  portion  of  tlie  ma- 
tured crop  of  this  corn  to  the  defendants, 
Kendall  &  Smith,  who  pui-chased  the  same' 
in  open  market  at  their  elevator  in  Malcolm,, 
through  their  agent,  John  Carpenter.     Ken- 
dall &  Smith  are  grain  buyers  at  Malcolm, 
and  it  was  admitted  at  the  trial  that  they  had 
no  knowledge  of  Mr.  Oillilan's  lien  upon  tfter 
corn  so  purchased  by  them,  except  suoh  con- 
structive notice  as  the  filing'  ot  the  chattel 
mortgage  gave  them.     The  plaintiff  intro- 
duced the  notes  in  question,  and  the  chattel, 
mortgages  securing  the  same,  with    proof 
that  they  were  duly  tiled,  and  also  testimony 
tending  to  show  that  thedt^fendants  had  pur- 
chased from  Ashton  about  986  bushels  of 
corn,  and  that  such  com  was  worth,  in  the 
market  at  Malcolm,  at  the  time  stated,  from 
19  to  21  cents  per  bushel.    Theie  is  no  tes- 
timony tending  to  show  the  entire  qimntity 
of  corn  prodimed  by  Ashton  on  the  land  of 
the  plaintiff  in  section  30,  nor  what  portion 
of  the  crop,  if  any,  Ashton  was  to  deliverto 
the  plaintiff  for  rent.    For  aught  th^  ap- 
pears, the  amount  of  com  still'  remsiningon 
thefarm  is  sufficientto satisfy  tliemurtgages- 
in  question.     The  court  instructed'  the  jury' 
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as  follows:  "A  party  taking  a  chattel  mort- 
gage upon  growing  coin,  in  order  to  preserve 
jiis  lien  as  against  innocent  purcliasers,  is 
bound  to  see  that  when  the  corn  is  gathered 
such  notice  is  given  to  the  public  of  liis  lien 
by  lieeping  tlie  same  separate  and  unmixed 
with  other  corn  as  will  prevent  innocent  par- 
ties from  purchasing  such  corn ;  and  in  this 
case,  if  the  jury  believe  from  the  evidence 
that  the  plaintiff,  after  the  execution  of  the 
mortgages  offered  in  evidence  by  him,  did 
nothing  more  than  to  file  his  mortgHges  in 
"the  office  of  the  county  cleik,  and  allowed 
tlie  corn  to  become  mixed  with  other  corn, 
and  if  the  jury  further  believe  from  the  evl- 
^dence  that  the  defendants,  without  actual  no- 
tice of  the  existence  of  these  mortgages,  pur- 
-cliased  the  corn,  or  some  portion  of  it,  at 
their  elevator  in  tlie  town  of  Malcolm,  in 
open  market,  then  the  plaintiff  pannot  recov- 
er, and  your  verdict  will  be  for  the  defend- 
ant." To  this  instruction  the  plaintiff  ex- 
cepted, and  now  assigns  the  same  for  error. 
At  law  a  chattel  mortgage  passes  the  legal 
title  in  the  property  mortgaged  to  the  mort- 
l^agee.  although  the  mortgagor  retains  an  in- 
terest in  the  property,  and  may  redeem  the 
same  at  any  time  before  a  sale  under  a  fore- 
closure of  the  mortgage.  In  other  words,  a 
chattel  mortgage  is  a  security  in  which  the 
legal  title  to  the  property  mortgaged  passes 
to  the  mortgagee,  but  in  which  the  mort- 
gagor retains  a  beneficial  interest.  Nei'es- 
sarily,  additional  labor  must  be  expended  on 
a  growing  crop  to  harvest  and  care  for  the 
same.  If  the  mortgagee  intrusts  this  labor 
to  the  mortgagor,  he,  to  that  extent,  makes 
him  his  employ)^.  If  the  entire  property  in 
the  grain  had  passed  to  the  mortgagee  on  the 
execution  of  the  mortgage,  then  it  would  be 
the  business  of  the  mort^ragee  to  gather  and 
care  for  the  crop,  and  if  he  failed  to  do  so,  it 
would  go  to  waste.  Wiiere,  therefore,  the 
mortgagor  remains  in  possession,  and  is  per- 
mitted to  gather  the  crop,  it  will  be  pre- 
sumed that  it  WHS  with  the  consent  of  the 
mortgagee.  Now,  suppose  that  the  security 
is  considerably  more  than  sutficient  to  pay 
the  debt  secured,  and  is  the  principal  means 
.possessed  by  the  mortgagor  for  paying  ordi- 
nary debts,  and  the  means,  also,  of  feeding 
his  stock,  and  that  such  mortgagor  is  feeding 
bis  stock  from  such  grain,  and  selling  por- 
tions of  the  same  to  meet  his  necessary  ex- 
penses, and  these  facts  are  known  to  the 
mortgagee,  or  he  has  knowledge  of  facts  suf- 
ficient to  put  him  upon  inquiry,  he  certainly 
cannot  follow  the  grain,  and  compel  the 
party  who  has  purchased  and  paid  for  the 
same  in  open  market  to  again  pay  liim  for 
said  grain;  nor  could  he  claim  a  lien  upon 
the  stock  for  the  grain  used  to  feed  it.  If 
the  mortgagor  was  a  farmer,  and  the  grain 
mortgaged  included  all  that  he  possessed,  and 
it  was  tlie  intention  of  the  parties  that  he 
should  continue  in  the  use  of  the  grain  for 
feed  or  other  necessary  purposes  about  tiie 
farm  as  before  the  execution  of  the  mort- 
.gage,  it  would  not  be  a  breach  of  the  condi- 


tion to  carry  out  such  intention,  and  the  con- 
sent of  the  mortgagee  may  be  implied;  and 
so,  that  the  security  shall  remain  sufllcient, 
the  mortgagee  would  have  no  cause  of  com- 
plaint. A  mortgage  of  growing  crops  does 
not  necessarily  imply  a  mortgage  of  the 
same  grain  gathered  and  placed  in  a  granary 
or  crib,  at  least  so  far  as  constructive  notice, 
to  be  derived  from  the  filing  of  a  mortgage, 
is  concerned.  The  lien  as  between  the  par- 
ties continues,  no  doubt,  but  our  statutes  do 
not  favor  secret  liens,  and  this  court  has  so 
declared  in  a  number  of  cases.  Edminster 
v.  Higgins,  6  Neb.  265;  Rhea  v.  RevnoMs, 
12  Neb.  133.  10  N.  W.  Rep.  549.  A  mort- 
gage, therefore,  of  growing  grain  is  not  no- 
tice of  a  mortgage  un  grain  in  a  crib  or  bin, 
where  it  has  been  lawfully  placed  there  by 
the  mortgagee,  or  by  the  mortgagor  with  his 
consent.  If  wrongfully  or  unlawfully  re- 
moved, the  rule  would  prolMbly  be  different. 
At  common  law,  the  purchaser  of  goods  in 
market  overt,  if  he  acted  in  good  faith,  onli- 
narily  was  protected.  2  Bl.  Comm.  449, 
says:  "But  property  may  also,  in  some  cases, 
be  transferred  by  sale,  though  the  vendor 
hath  none  at  all  in  the  goods;  for  it  is  expe- 
dient that  the  buyer,  by  taking  proper  pre- 
cautions, may  at  all  events  be  secure  of  his 
purchase;  otherwise  all  commerce  between 
man  and  man  must  soon  be  at  an  end.  And 
therefore  the  general  rule  of  the  law  is  that 
all  sales  and  contracts  of  anything  vendible, 
in  fairs  or  markets  overt  (that  is,  open)  shall 
not  only  be  good  between  the  parties,  but 
also  be  binding  on  all  those  that  have  any 
right  or  property  therein ;  and  for  this  pur- 
pose, the  Mirror  informs  us,  were  tolls  es- 
tablished in  markets,  viz.,  to  testify  the 
making  of  contracts;  for  every  private  con- 
tract was  discountenanced  by  law,  insomuch 
tliat  our  Saxon  ancestors  prohibited  the  sale 
of  an}^hiiig  above  the  value  of  twenty  pence, 
unless  in  open  market,  and  directed  every 
bargain  and  sale  to  be  contracted  in  the 
presence  of  i-redible  witnesses."  It  is  not 
the  policy  of  the  law  to  extend  the  doctrine 
of  constructive  notice  to  cases  where  the 
change  in  an  article  mortgaged,  made  with 
the  consent  of  the  mortgagee,  will  fait  to  put 
a  purchaser  upon  inquiry  as  to  a  claim  iield 
by  a  lien  on  the  property.  Thus  a  mortgage 
of  clay  in  the  bank  would  not  be  notice  to  a 
purchaser  of  brick  manufactured  from  such 
clay;  nor  of  wool  growing  upon  sheep  of  a 
lien  n|)on  the  cloth  manufactured  therefrom. 
If  the  cases  supposed  differ  from  that  under 
consideration,  it  is  only  in  degree.  In  the 
case  at  bar  a  large  amount  of  additional  labor 
was  required  to  husk  and  gather  the  corn  and 
prepare  it  for  market.  If  the  mortgage  lien 
ci>ntiiiues  as  notice  to  third  parties  after  such 
change  in  tlie  condition  of  the  property,  why 
may  not  the  mortgagee  follow  the  grain  to 
Chicago,  New  York,  or,  in  case  of  its  ship- 
ment, io  England  or  France,  to  the  ports  of 
either  country?  No  one  will  contend  for 
such  a  rule,  yet,  if  the  first  purchaser  is 
chargeable  with  notice  of  a  secret  Hen,  why 
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is  not  tbe  second,  third,  or  more  remote  pur- 
chaser ?  The  more  salutary  rule,  no  doubt,  is 
to  require  the  mortgagee  to  look  after  his  se- 
curity, and,  if  a  change  is  made  in  its  char- 
acter, to  see  that  liis  mortgage  still  imparts 
notice  of  his  lien  on  the  property  to  third 
parties.  If  the  owner  of  goods  stands  by 
4ind  knowingly  permits  them  to  be  sold  as  tlie 
property  of  another,  he  will  be  estopped  from 
afterwards  asserting  title  thereto,  and  this 
rule  would  seem  applicable  to  mortgages  of 
personal  property.  There  is  another  reason 
why  the  plalntifF  cannot  recover  in  this  case. 
There  is  no  proof  whatever  that  the  mort- 
^ged  property  in  his  possession  is  not  ample 
to  secure  bis  claim,  and  on  the  evidence  be- 
fore us  be  is  entitled  to  recover  nothing;  but 
no  objection  is  made  on  that  ground.  The 
^rain  in  question  was  purchased  in  the  open 
market.  The  mortgagor  held  an  interest  in 
the  grain  itself,  and,  there  being  no  sufficient 
constructive  notice  to  third  parties,  could 
pass  a  good  title  by  the  sale.  The  defend- 
ants, therefore,  were  not  liable,  and  the  in- 
struction is  not  erroneous.  The  judgment  of 
the  district  court  roust  be  afflrmol.  Tbe 
other  Judges  concur. 


Jones  «.  Fbuim. 

(Supreme  Court  of  Nebraskti.    May  S,  1889.) 
Plbadino — Haliciods  Attachment. 

1.  Under  a  general  denial  in  an  answer,  notbinK 
aa  be  given  In  evidence  which  does  not  tend  to 
l^rove  or  disprove  the  facts  stated  in  the  petition. 

9.  To  sustain  an  action  for  maiiolous  attachment 
of  property,  it  is  neoessarv  to  prove  want  of  prob- 
able cause,  malice,  and  damage  to  the  plaintiff 
from  the  issuing  of  the  attachment.  Parmer  v. 
Keith,  16  Neb.  51,  20  N.  W.  Rep.  108.  Want  of 
probable  cause  being  shown,  the  question  whether 
the  defendant  was  actuated  by  malice  is  still  one 
of  fact,  for  the  jury. 

S.  Petition  examined,  and  held  to  state  a  oause 
of  action. 

{SyUaim*  by  the  Court.) 

Error  to  district  court.  Red  Willow  coun- 
ty; Oaslin.  Judge. 

/.  Byron  Jermings,  for  plaintiff  in  error. 

MA2WEU.,  J.  This  action  was  brought 
by  the  defendant  in  error  against  the  plain- 
tiff in  error,  to  recover  for  a  malicious  at- 
tachment of  property.  The  answer  is  a  gen- 
eral denial.  On  the  trial  of  the  cause  a  jury 
was  waived.  The  cause  "was  submitted  to 
the  court  upon  the  petition,  answer,  and  ev- 
idence," upon  consideration  whereof  the 
eourt  found  the  issues  in  favor  of  the  defend- 
ant in  error,  and  rendered  judgment  in  his 
favor  for  the  sum  of  ii(75,  and,  a  motion  for 
a  new  trial  having  been  overruled,  judgment 
was  entered  on  the  finding.  An  elaborate 
brief  has  been  prepared  and  flled  by  the  at- 
torney for  the  plaintiff  in  error,  in  which  a 
number  of  questions,  including  the  advice  of 
«ounsel,  are  discussed,  and  authorities  cited 
in  support  of  each  proposition.  Tbe  answer, 
liowever,  being  a  general  denial,  the  only 
matter  in  issue  is  the  truth  of  the  allegations 
of  tbe  petition.     Itailroad  Co.  v.  Washburn, 


5  Neb.  125;  Allen  v.  Saunders,  6  Neb.  442; 
Railroad  Ck>.  v.  Lancaster  Co.,  7  Neb.  83; 
Jones  V.  Seward  Co.,  10  Neb.  161,  4  N.  W. 
Rep.  946;  Maxw.  PI.  &  Pr,  (4th  Ed.)  128. 

It  is  said  that  the  petition  does  not  state  a 
cause  of  action,  and  that  is  one  of  the  errors 
relied  upon.  The  petition  is  as  follows: 
"The  plaintiff  complains  of  the  defendant 
for  that  on  the  4th  day  of  March,  188(3,  the 
said  John  S.  Jones,  defendant,  commenced 
in  tbe  Red  Willow  county  district  court  an 
action  by  attachment  against  the  plaintiff 
for  the  recovery  of  money  damages,  alleging 
in  the  affidavit  therefor,  and  as  grounds  for 
said  attachment,  that  the  defendant  in  said 
action  is  a  non-resident  of  the  state  of  Ne- 
braska; that  said  defendant  fraudulently 
contracted  the  debt  and  incurred  the  obliga- 
tion upon  whicli  suit  was  brought.  The 
clerk  of  said  court  thereupon,  by  direction  of 
the  said  John  S.  Jones,  without  requiring 
the  said  John  S.  Jones  to  file  an  undertaking 
as  required  by  law,  and  upon  the  representa- 
tion of  the  said  John  S.  Jones  and  bis  at- 
torney that  no  undertaking  in  attachment 
was  required  in  such  case,  issued  an  order  of 
attachment  in  words  and  figures  appearing 
in  the  certiQed  copy  of  said  order  of  attach- 
ment. •  ♦  *  Pursuant  to  the  commence- 
ment of  said  suit,  and  at  the  request  of  the 
defendant  in  this  action,  the  deputy-sheriff 
of  said  county  levied  upon  the  following 
named  goods  and  chattels  of  the  plaintiff,  to- 
wit:  One  bay  horse,  five  years  old;  one 
roan  horse,  five  years  old;  one  set  double 
harness,  and  one  dray  wagon.  Said  goods 
and  chattels  so  taken  by  said  officer  were  re- 
tained by  him  for  a  long  time,  to-wit,  forty 
days.  The  plaintiff  further  alleges  that  said 
order  of  attachment  was  wrongfully,  ma- 
liciously sued  out,  and  no  just  grounds  ex- 
isted for  issuing  the  same,  and  the  state- 
ments in  said  affidavit  as  grounds  therefor 
are  false  and  untrue.  On  the  31st  day  of 
March,  lSii6,  said  attachment  was  dissolved 
by  tlie  consideration  of  Hon.  William  Qas- 
LiN,  Judge,  and  the  property  order  discharged 
at  the  costs  of  the  said  John  ti.  Jones.  At 
the  time  said  goods  and  chattels  were  levied 
upon,  the  plaintiff  herein  was  engaged  in 
the  business  of  draying  and  delivering  in  the 
city  of  McCook,  in  which  business  the  plain- 
tiff used  said  goods  and  chattels,  and  by  rea- 
son of  said  wrongful  levy  the  plaintiff  was 
interrupted  and  hindered  in  his  business  for 
a  long  time,  to-wit,  forty  days,  and  this 
plaintiff's  business  wholly  lost  to  him;  that 
the  team  of  horses,  by  reason  of  standing  in 
the  stable  without  sufficient  exercise,  were 
greatly  injured  and  damaged.  Plaintiff  has 
been  put  to  great  expense  and  trouble  in  and 
about  procuring  the  discharge  of  said  attach- 
ment, and  has  been  compelled  to  pay  out  a 
large  sum  of  money  as  attorney  fees,  and 
was  greatly  injured  in  his  (plaintiff's)  credit 
by  reason  of  said  illegal  suing  out  of  said 
writ,  all  in  the  sum  of  two  hundred  dollars, 
as  aforesaid  sustained.  Wherefore  the  said 
plaintiff  prays  judgment  against  tbe  said  de- 
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fendant  for  Ihe  sum  of  9200,  his  damRges  as 
aforesaid  sustained,  and  coats  of  tbiasuit." 

Section  200,  Code  CJivil  Proc,  provides 
that  "when  the  ground  of  the  attachment  is 
that  the  defendant  is  a  foreign  corporation, 
or  a  non-resident  of  the  state,  the  order  of 
attachment  may  be  issued  'without  an  nnder- 
taking.  In  all  other  cases  the  order  of  aU 
tachment  shall  not  be  issued  by  the  cl<«rk  un- 
til there  has  been  executed  in  his  office,  by 
one  or  more  sufficient  sureties  of  the  plain- 
tiff, to  be  approved  by  the  clerk,  an  imder- 
taking  not  exceeding  double  tlie  amount  of 
the  plaintiff's  clHira,  to  the  effect  tliat  the 
plaintiff  shall  pay  the  defendant  all  dnni«iges 
which  he  may  sustain  by  reason  of  the  at- 
tachment, if  the  order  be  wrongfully  ob- 
tained." No  undertaking  was  given  in  this 
case,  as  required  by  the  above  section  of  the 
Ckide.  Where  any  of  the  grounds  for  an  at- 
tachment are  other  than  that  the  defendant 
is  a  non-resident  or  a  foreign  corporation, 
an  undertnking  must  be  given.  No  doubt 
the  clerk  who  issues  an  attachment  in  such 
ease  without  an  undertaking  is  liable  on  his 
bond,  but  this  does  not  exonerate- the  plain- 
tiff in  the  action.  It  will  be  observed  that 
the  allegations  in  the  petition  are  "that  said 
order  of  attachment  was  wrongfully  and 
maliciously  sued  out,  and  no  Jnst  ground  ex- 
isted for  issuing  the  same,  and  the  state- 
ments in  said  affidavit  as  ground  therefor 
were  and  are  false  and  untrne."  These  al- 
legations, liberally  construed,  as  required  by 
the  C!ode,  are  equivalent  to  allegations  of 
want  of  probable  cause  for  suing  out  the  at- 
tachment, and  malice  of  the  plaintiff  in  that 
action  in  procuring  the  order.  The  allega- 
tion as  to  damages  from  the  issue  of  the  at- 
tacliment  is  sufficient.  The  petition,  there- 
fore, does  state  a  cause  of  action,  and  the  ob- 
jection thereto  is  overruled. 

The  principal  objection  to  be  considered  is, 
is  the  evidence  sufficient  to  sustain  the  judg^ 
ment?  To  maintain  the  action  the  proof 
must  show  a  want  of  probable  cause,  malice 
of  the  defendant,  and  injury  to  the  plnintiff. 
Parmer  v.  Keith,  16  Neb.  91,  20  N.  W.  Rep. 
108.  The  want  of  probable  eause  fs  shown 
by  the  dissolution  of  the  Hfttachrnent  and  dis- 
charge of  the  property,  and  no  complaint  is 
made  on  that  ground.  The  qxiestion  of  maK 
iee  ia  more  difficult  to  determine.  Tlie  plain- 
tiff  in  error  testifies  that  in  instituting  the 
proceedings  by  altii<chm«nt  Iw  had  no  maliee 
or  ill  will  against  tlie  defendant  in  error; 
and,  if  Ills  statements  are  to'  be  relied  on,  he 
was  impelled  by  no  unkind  feelings^  but  by 
proper  motives,  in  causing  the  attachment 
to  be  issued.  The  word  "malice"  he  evi- 
dently uses  in  its  ordinary  aeeeptirtion,  in- 
stead of  its  legal  meaning, — "a  wrongful  act, 
intentionally  done,  witlioat  jifst  caoae  or  ex- 
cuse." Malice,  in  the  legal  sense',  is  to  be 
gathered  to  a  great  extent  from  the  condnct 
of  tlie  party  committing'  the  allteged  wrong- 
ful act.  Thus,  suppose  A.  shontd  slrrike  B. 
with  a  naked  Bwar6,  or  Are  a  loaded  g^'n  or 
pistol  at  him,  it  might  be  difficult  to  pen- 


suade  the  latter  that  no  injury  was  intended, 
and  the  person  committing  the  wrong  need 
not  be  surprised  if  his  assertions  of  good- 
will, etc.,  to  the  party  assaulted  were  disre- 
garded. So  in  the  case  undei-  consideration. 
Here,  so  far  as  appears,  was  a  groundless  at- 
tachment, one  of  the  grounds  therefor  being 
that  the  debt  was  fraudulently  contracted. 
This  is  a  charge  which  is  not  to  be  made 
upon  slight  grounds,  nor  unless  the  party 
making  it  is  prepared  to  sustain  it.  An  un- 
suppoited  charge  of  this  kind  might  ruin  the 
reputation  of  a  person  of  the  utmost  integ- 
rity, and  require  years  to  overcome  the  evil 
efl^ts  thereof.  The  attachment  law  ia  to 
be  used  as  a  shield  for  the  protection  of  cred- 
itors, and  not  as  a  sword  for  the  sole  pur- 
pose of  destroying  the  debtor.  The  question 
of  malice,  or  the  want  thereof,  is  largrely  one 
of  fact,  to  be  determined  from  the  evidence. 
The  question  of  want  of  probable  cause  and 
malice  are  very  fully  considered  by  the  su- 
preme court  of  Wisconsin  in  Collins  v.  Shan- 
non, 30  N.  W.  Rep.  732.  It  is  said:  "When 
there  is  clear  proof  of  want  of  probable  cause 
for  the  institution  of  a  prosecution  in  a 
criminal  action,  or  for  the  issuingof  a  writ 
of  Htlachroent  in  a  civil  action,  such  want  of 
probable  cause  m^y  be  prima  facie  evideace 
of  malice.  Still,  in  such  case,  the  presump- 
tion of  malice  may  be  rebutted  by  the  evi- 
dence; and  when  the  proof  of  want  of  prob- 
able cause  is  oC  a  doubtful  character,  bo  that 
the  question  must  be  left  to  the  juty,  it  seenaB 
to  us  there  is  no  error  in  instructing  the 
jury,,  if  they  find  that  the  defendant  be  neat- 
ly and  in  good  faith  believed  that  the  defend- 
ant was  guilty  of  the  offense  charged,  m- 
tliat,  in  an  action  for  wrongfully  issuing  an 
attachment,  he  honestly  and  in  good  faith  be- 
lieved that  the  plaintiff  was  about  fraudu- 
lently to  dispose  of  bis  property,  so  as  to  de- 
fraud his  creditors,  they  should  find  for  the 
defendant;  because,  if  they  so  find,  it  will 
clearly  be  a  finding  that  the  act  was  not  done 
maliciously,  and  so  the  plaintiff  should  fafl 
ia  his  action.  Dietz  v.  Langiitt,  63  Fa.  St. 
234-240;  Flickinger  v.  Waguer,  46  Md.  581- 
603;  Cooley,  Torts,  185;  Vanderbilt  v. 
M<athls,  5  Buer.  304.  In  the  Itist  case  cited 
the  court  say:  'Malice  must  be  proved. 
There  is  no  theoretical  malice  which  can  ssC- 
isfy  this  rule,  and  which  can  co-exist  with 
the  estitbliahed  fact  tliat  the  prosecution  was 
instituted  rn  an  honest  briief  of  the  plsin- 
tiffi 's  guilt,  am)  with  no  other  motive  than 
to  bring  the-  offender  to  justice.  Tile  ques- 
tion of  malice  may  be  a  turnrng>-point  of  the 
controversyin  an  action  of  tMs  nature.  The 
want  of  probable  cause  may  be  shown,  and 
yet,  upon  the  whole  evidence  in  any  given 
ease,  it  may  be  a  fair  question  for  the  deter- 
minatron  of  the  jury  whether  the  defendant 
was- actuated  by  malice.'  "*  The  rule  rs  «re- 
doubted  that  malice  must  be  provetf,  bat 
there  was  sufficient  testimony  in  this  case 
from  which  the  court  could  find  malice,  ancF, 
it  having  done  so*  this  court  cannot  say  Draft 
its  judgment  in  tlwt  regard  ia  wrong.    Tlie 
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proof  as  to  damiigies  is  clear  and  undispnted, 
and  nrather  the  sum  claimed  nor  the  amount 
«(the  judgment  Is  exorbitant.  Tlie  judg- 
ment is  fully  snppoTted  hj  the  eviiience,  and 
i3  affirmed.    Tlw  other  judges  concur. 


Lewis  v.  Owen  et  al. 
(Sujmme  Court  of  Nebnuka.    May  3, 1888.) 

COSTBAXm — COXBCDSBATIOX. 

A  petttion  >tates  that  tbe  defendant  iru  a  c<m- 
U'sctor  for  the  grading  of  a  certain  railway;  that 
he  had  certain  employes  and  subcontractors  under 
him  engaged  in  the  grading,  who  fomished  their 
«wn  teams;  that  be Terbally  employed  the  plalntltT 
to  care  for  and  furnish  "all  memcal  tteatment  and 
medical  and  surgical  service  and  medicine  which 
the  plaintiff  might  render  to  said  horses  and 
mulee"of  the  sud  parties;  that  in  pursuance  of 
said  contract  the  plaintiff  rendered  certain  serrioes 
and  furnished  certain  medicine  for  the  horses  and 
mules  of  the  said  parties,  which  amount  to  Y49.50. 
An  Itemized  copy  of  the  account  is  set  out  in  the 
petition,  and  It  is  claimed  that  there  Is  due  from 
the  defcntdants  to  the  plaintilT  the  sum  above  speo- 
ifled.  Hetd  (1)  that,  if  the  allegations  of  the  pe- 
Ution  are  true,  the  promise  was  direct  to  pay  for 
the  servioes  if  rendered ;  (S)  if  the  services  were 
rendered  io  pntsnaDoe  of  the  promise,  there  was 
snffloient  oonaideration. 

iSuUabut  by  the  CowU) 

Error  to  district  court.  Greeley  county; 
TiFFANT,  Judge. 

H.  e.  Bell  and  T.  J.  Do^,  for  plainUlI  in 
error.  Paul  &  Templin,  for  defendants  in 
error. 

Maxwell.  J.  This  action  was  brought 
by  the  plaintiff  against  the  defendants  to  re- 
eorer  tor  services,  etc.,  rendered  to  certain 
fartiea,  it  is  alleged,  at  the  defendants'  re- 
quest A  demurrer  to  the  petiition  whs  sus- 
tained in  the  court  below,  and  the  action  dis- 
niiased.  The  question  presented  is  the  suf- 
ficiency of  the  petition.  It  is  asfollows,  omit- 
ting the  formal  parts  and  the  account: 
"Plaintiif ,  complaining  of  defesidants,  says 
that  aitid  defendants  are  justly  indebted  to 
him  in  the  sum  of  $49.50,  and  for  cause  of 
action  says  that  iieretofore,  to-wit,  on  the 

day  of  July,  1887,  said  defendants 

were  engi^ed  in  making  and  grading  a  por- 
tion of  the  road-bed  of  the  Lincoln  &  JBlaok 
Hills  Bailroad,  in  Greeley  county.  Neb.,  as 
contractors,  and  that  said  defendants  at  said 
time  had  in  their  employ,  as  grade-hadds, 
working  on  said  grade,  tiie  following  named 
persons,  to-wit,  Lewis  Blackwell,  J.  B.  Tracy, 
i).  E.  Holbrock,  and  T.  J.  Woods,  and  John 
Woods,  which  two  latter  named  parties  were 
so  workhig  and  carrying  on  said  work  and 
business  under  the  Arm  name  of  T.  J.  Woods 
&  Son ;  that  all  of  the  aforesaid  parties,  while 
working  on  said  grade  for  said  defendants, 
fornislied,  respectively,  their  own  stock  for 
carrying  on  said  work,  to-wit,  horses  and 
mules.  (2)  That  said  defendants,  at  said 
time,  with  the  view  and  for  the  purpose  of 
procuring  medical  treatment  for  the  horses 
and  mules  of  said  parties,  while  in  their  (de- 
fendants') employ,  and  of  keeping  said  horses 
and  mules  in  a  better  condition  than  they 
otherwise  wuulil  be  for  peri'oruiing  said  work. 


and  thus  enable  defendants  to  expedite  the 
completion  of  the  same,  entered  into  a  verbal 
contract  with  plaintiff,  by  the  terms  of  which 
said  contract  said  defendants  covenanted  and 
agreed  to  and  with  plaintiff  to  pay  plaintiff 
for  any  and  all  medical  treatment  and  med- 
ical and  surgical  service  and  medicine  which 
he  (plaintiff)  might  render  to  suid  horses  and 
mules  of  the  aforesaid  parties;  and  defend- 
ants at  said  time  requested  plaintiff  to  pro- 
cure an  order  from  said  T.  J.  Woods  &  Son 
on  them,  (defendants.)  in  their  firm  name, 
for  all  medicine  furnished,  and  medical  and 
surffical  treatment  rendered,  for  tlie  horses 
and  mules  at  saAil  T.  J.  Woods  &  Son,  and 
they  (defendants)  would  pay  said  order  when 
presented  to  them  by  pkintiS.  (3)  That  in 
pursuance  of  ^aid  contract,  and  in  strict  con- 
formity to  the  terms  thereof,  plaintiff  did,  at 
the  dates  hereinafter  mentioned,  furnish  the 
following  items  of  medicine  and  render  the 
following  medical  and  surgical  treatment  to 
said  horses  and  mules,  for  and  on  account  of 
said  defendants."  An  itemized  copy  of  the 
account  is  set  out  in  the  petition;  also  an  or- 
der from  T.  J.  WoodsitSoB  on  thedefendants 
for  f37.£0  for  "doctoring  booses  and  mules, 
and  raedicinee  .fuiziisbed  same,  for  T.  J. 
Woods  &Son,"  etc.;  And  it  is  alleged  that 
there  is  dite  from  the  defendants  to  the  plain- 
tiff thereon  a  speolfled  sum,  for  whieh  tha 
plaintiff  prays  judgment.  The  pet  tion  evi> 
dently  stiites  a  cause  of  action.  If  the  alle- 
gati<ns  thereof  are  true,  thedefendants.  who 
were  contractors  tn  tlve  grading  of  a  certain 
railroad,  had  certain  empIoy«s  or  subcon- 
tractors under  them  who  furnished  theirown 
teams  in  doing  the  work;  that  thedefendants 
thereupon  employed  tlie  plaintiff  to  render 
certain  services  in  the  care  of  and  promoting 
the  el^ciency  of  the  teams  of  such  employes 
and  subcontractors;  that  thereupon  the  plain- 
tiff rendered  the  services  requested,  which 
wane  of  the  value  of  049.50. 

In  the  brief  of  tlie  defendants  in  error  it  is 
said  that  there  is  a  want  of  coosideiation  for 
the  contract;,  and  we  are  inferentially  told 
that  there  was  ao  motive  for  the  defendants 
to  enter  into  such  contract.  The  motive,  no 
doubt,  was  the  early  completion  of  the  grad- 
ing, which  the  defendants  probably  supposed 
would  be  more  rapidly  done  if  tlie  teams  were 
kept  in  good  condition.  The  motive,  how- 
ever, would  not  be  material,  if  the  defendants 
employed  the  plaintiff  to  render  the  service 
sued  for,  and  promised  to  pay  for  the  same, 
and  if  in  pursuance  of  such  employment  he 
did  render  the  services.  In  such  case  there 
would  be  Buftlcient  consideration  to  support 
the  promise.  The  defendants  in  error  have 
tiled  a  transcript  of  the  proceedings  before 
the  justice,  and  claim  that  the  deiuurrer 
reaches  those  proceedings  as  well  as  the  pe- 
tition, and  that  .there  is  a  variance  between 
the  action  as  originally  commenced  and  the 
petition  in  this  case.  If  this  were  true,  it 
could  not  be  reached  by  a  general  demurrer; 
but  there  does  not  seem  to  be  any  material 
variance  between  the  original  action  and 
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petition  herein.  The  petition,  while  not  as 
formal  in  some  reepecta  as  could  be  desired, 
yet  contains  sufficient  to  show  a  liability  of 
the  defendants  to  the  plaintiff.  The  judg- 
ment  of  the  district  court  is  therefore  re- 
versed, nnd  the  cause  remanded  for  farther 
proceedings.    The  other  judges  concur. 


Lyon  «.  Gleason. 

(Supreme  Court  of  Minnesota.    May  7, 1889.) 

Deeds— Reoobd—'Wili*. 

1.  Where  the  title  to  real  estate  appears  of  rec- 
ord to  be  in  a  testator  at  the  time  of  his  death,  and 
his  will  is  subsequently  duly  proved  in  this  state, 
and  the  lands  are  conveyed  by  the  devisee  to  a 
bmiaflde  purchaser  for  value,  whose  deed  is  duly 
recorded,  the  title  of  the  latter  will  be  preferred 
to  that  01  the  grantee  in  a  deed  of  the  same  lands, 
executed  by  the  testator  before  bis  death,  but  re- 
corded subsequently  to  the  deed  first  mentioned. 

2.  The  allowance  and  probate  of  a  will  in  this 
state,  in  pur8ua::ce  of  chapter  47,  |  18,  Oen.  St. 
1878,  is  sufBcient  evidence  of  the  death  of  the  tes- 
tator and  the  devise  of  the  lands. 

{Syllabua  by  the  Court.) 

Appeal  from  district  court,  Hennepin 
ooanty;  Young,  Judge. 

Action  by  John  F.  Lyon  against  John 
Gleason  for  the  recovery  of  real  estate.  Judg- 
ment for  defendant,  and  plaintiff  appeals . 

Carman  N  Smith,  for  appellant.  Kbon 
A  Semple  and  Kitchel,  Cohen  <fr  Shato,  for 
respondent. 

Vanderburgh,  J.  On  the  21st  day  of 
July,  1869,  one  AVilHam  B.  Richardson  was 
the  owner  of  the  real  estate  in  controversy 
in  this  action,  and  is  admitted  to  have  been 
the  common  source  of  title  of  the  parties.  In 
respect  to  the  defendant's  title  the  court 
finds  that  Richardson  died  testate,  and  after 
his  death,  on  the  2l3t  day  of  December,  1874. 
his  last  will  was  duly  proved,  allowed,  and 
admitted  to  probate  in  Cook  county,  in  tiie 
state  of  Illinois,  according  to  the  laws  of  that 
state';  and  on  May  16,  1881.  such  will  was 
also  duly  proved  in  the  probate  court  of  Hen- 
nepin county,  in  this  state,  and  was,  by  its 
decree,  duly  allowed,  tiled,  and  recorded  in 
that  court,  and  an  attested  copy  of  the  will, 
and  the  probate  thereof,  was,  on  the  6th 
day  of  June,  1881,  duly  recorded  in  the  of- 
fice of  the  register  of  deeds  of  the  county  of 
Hennepin.  This  finding  is  supported  by  the 
records  introduced  in  evidence.  The  will 
bore  date  July  21, 1869,  and  by  it  the  testa- 
tor devised  all  his  real  estate  to  his  wife, 
Harriet  N.  Richardson,  who  survived  him, 
and  who,  by  deed  of  bargain  and  sale  dated 
March  23,  1881,  recorded  April  2,  1881, 
granted  and  conveyed  the  lands  in  question 
here  to  one  James  B.  Merritt,  under  whom, 
through  mesne  conveyances,  also  duly  re- 
corded, the  defendant  claims  title.  Defend- 
ant was  a  bona  flde  purchaser  for  value,  and 
his  deed  was  duly  recorded  May  8, 1883,  since 
which  date  he  has  been  in  actual  possession 
under  it,  claiming  title. 

1.  The  allowance  and  probate  of  the  will 
in  this  state  was  evidence  of  the  fact  of  the 


death  of  the  testator,  the  devise  of  the  lands 
of  which  he  died  seised,  and  the  title  thereto 
of  Harriet  N.  Richardson,  under  whom  the 
defendant  claims.  Peck  v.  Strong,  26  Minn. 
805, 3  N.  W.  Rep.  697;  Menage  v.  Jones,  41 
N.  W.  Rep.  972,  973;  Trust  Co.  v.  Beebe.  Id. 
233,  284.  The  records  of  the  probate  court 
in  the  matter  under  consideration  import 
verity,  and  are  not  subject  to  be  attacked  col- 
laterally. These,  with  the  facts  above  stated, 
were  sufficient  prima  facie  to  establish  de- 
fendant's title. 

2.  But,  on  the  day  he  made  his  will,  Rich- 
ardson, together  with  his  wife,  executed  a 
deed  of  conveyance  of  the  same  premises  to 
one  Charles  £.  Uarr<'tt,  which  deed  remained 
unrecorded  until  March  6,  1888,  at  which 
date  it  was  duly  recorded  in  Hennepin  coun- 
ty, and  on  the  same  day  the  plaintiff  also 
caused  to  be  recorded  a  deed  thereof  from 
Barrett,  running  to  himself,  dated  February 
1,  1888.  This  constitutes  the  evidence  of 
plaintiff's  title,  which  he  claims  to  be  para- 
mount to  that  of  defendant.  The  ground  of 
this  claim  is  that  Richardson  did  not  in  fact 
die  seised  of  the  land,  the  title  having,  as  be- 
tween him  and  Barrett,  passed  by  his  deed 
to  the  latter;  that  no  title,  therefore,  passed 
to  the  devisee;  and  that  she  acquired  no  pref- 
erence over  Barrett  under  the  recording  act 
by  the  record  of  the  will. 

It  is  undoubtedly  true  that  Mrs.  Richard- 
son occupied  no  better  position  than  the  tes- 
tator, and  that,  as  between  her  and  the  plain- 
tiff, his  title  would  prevail ;  but  it  is  other- 
wise as  to  bona  flde  purchasers  claiming  un- 
der her.  They  had  a  right  to  rely  upon  the 
records,  and  Richardson  thereby  apparently 
died  seised  of  the  premises,  and  his  wife 
succeeded  to  his  title,  and  appeared  to  be  the 
owner  thereof.  They  occupy  the  same  posi- 
tion as  if  they  had  bought  of  Richardson  in 
ignorance  of  Barrett's  deed,  and  by  reason 
of  their  superior  diligence  in  registering  their 
deeds  are  entitled  to  the  same  preference 
under  the  recording  act  as  they  would  have 
bad  in  that  case.  Strong  v.  Lynn,  38  Minn. 
315,  817,  37  N.  W.  Rep.  448;  Earle  v.  Fiske. 
108  Mass.  491.    Older  affirmed. 


In  re  Lathan's  Will. 

(Swpreme  Court  of  Jmnnesota.    April  SS,  1899.> 

Wins— Probate— Witness— Attoksbt   aki> 

CUEST. 

1.  Under  the  statutes  of  this  stats,  (Beotiont  15- 
17,  Oen.  St.  1878,)  the  burden  of  establishing  the 
sanity  of  a  testator  is  upon  him  who  offers  the  wiU 
for  probate. 

2.  This  view  of  the  statute  does  not  necessarily 
chang^e  the  common  practice,  whereby  the  propo- 
nent first  makes  out  a  prima  fade  oaae,  the  con- 
testant then  introdndng  evidence  of  insanity,  leav- 
ing to  proponent  the  privilege  of  again  sabmit- 
ting  testimony  as  to  the  testator's  soundness  of 
mind. 

8.  Upon  the  trial  of  an  appeal  from  an  order  ad- 
mitting a  will  to  probate,  an  attorney  at  law,  wl>» 
had  been  the  legal  adviser  of  the  testator,  was  per- 
mitted to  disclose  oommnnioatlons  made  to  him  by 
the  deceased  in  his  life-time,  upon  business  maw 
ters,  and  the  advice  and  counsel  given  thereon. 
The  object  of  the  testimony  was  to  lav  a  towot^tb- 
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tion  for  the  admission  in  evidence  of  the  opinion 
of  said  attorney  as  to  the  sanity  of  the  testator, 
and  there  Avaa  nothing  in  the  testimony  which  in 
any  manner  reflected  npon  the  character  or  repu- 
tation of  the  deceased.  Held,  that  the  contestant, 
who  was  one  of  the  heirs  at  law  of  the  deceased, 
could  not  be  permitted  to  exclude  such  testimony 
bT  inyoking  the  rule  of  privileged  communica- 
tions.' 

{Syllabut  by  the  Court) 

Appeal  from  district  coart,  Hennepin 
county:  Young,  Judge. 

Martin  layman,  a  resident  of  Hennepin 
county,  having,  as  alleged,  died  testate,  a  pe- 
tition waa  filed  in  the  probate  court  of  said 
coimty,  praying  that  his  will  might  be  proved, 
and  letters  of  administration  granted.  There- 
after Lizzie  Haley,  one  of  the  heirs  of  de- 
cedent, and  the  contestant  herein,  filed  a  pro- 
test against  admitting  the  will  to  probate,  on 
the  ground  that  decedent,  at  the  time  the 
will  was  executed,  was  of  unsound  mind,  and 
mentally  incapable  of  making  a  will;  that 
he  was  induced  to  sign  the  alleged  will  by 
fraud  and  undue  influence;  and  that  for  these 
reasons  the  instrument  produced  was  not 
the  will  of  decedent.  Upon  the  hearing  the 
will  waa  admitted  to  probate.  The  contest- 
ant thereupon  appealed  to  the  district  court, 
the  objections  made  in  the  probate  court  be- 
ing framed  and  submitted  to  the  jury  as 
questions  of  fact.  Upon  the  trial,  for  the 
purpose  of  proving  decedent's  sanity,  R.  W. 
Laing,  who  drew  the  will  in  controversy,  and 
who,  up  to  the  time  of  the  death  of  decedent, 
was  his  attorney,  was  permitted  to  testify, 
over  contestant's  objection,  as  to  certain  com- 
inanications  made  to  Laing  by  decedent. 
Verdict  for  proponents  sustaining  the  will. 
From  an  order  denying  a  new  trial  contest- 
ant appeals. 

Hart  it  Brewer,  for  appellant.  Wilnon  dt 
Laicrenee  and  R.  W.  Laing,  for  respondents. 

Ck)LLiK8,  J.  But  two  questions  are  pre- 
sented for  oar  consideration  upon  this  appeal: 
First.  Did  the  trial  court  err  in  admitting 
certain  testimony  of  the  witness  Laing,  olP 
jected  to  by  the  contestant  on  the  ground  that 
it  was  incompetent  and  inadmissible,  by  rea- 
son of  section  10.  c.  73,  Oen.  St.  1878?  8eo- 
vnd.  Did  the  court  err  in  charging  the  jury 
that  the  burden  of  proof  was  upon  the  con- 
testant, and  that  stie  must  show  by  a  pre- 
ponderance of  testimony  the  loss  or  absence 
of  the  mental  capacity  required  by  statute  to 
make  a  will? 

The  principal  question  in  this  case  seems 
to  have  been  as  to  the  sanity  of  the  deceased 
when  he  executed  the  instrument  ofte;-ed  for 
prot>ate,  and  alleged  by  the  proponents  to  be 
bis  last  will  and  testament.  The  witness 
Laing  was  an  attorney  at  law,  and  had  pre- 
pared the  will  in  question.  He  had  also 
served  the  decedent  in  other  matters  as  his 
legal  adviser.    In  this  way  he  had  acquired 


>  As  to  the  privilege  of  attorneys  as  witnesses 
concerning  communications  from  tbeir  clients,  see 
Hughe*  V.  Boone,  (N.  C.)  9  S.  E.  Rep.  286,  and 
note;  Hick*s  Estate  v.  Blanchard,  (Vt)  U  AU. 
Rep.  401. 


some  knowledge  of  the  mental  condition  of 
the  deceased,  and  was  more  or  less  qualified 
to  express  an  opinion  as  to  his  sanity.  Un- 
der the  rule  laid  down  in  the  Finney  Will 
Case.  27  Minn.  280,  6  N.  W.  Rep.  791,  and  7 
N.  W.  Bep.  144,  that  a  non-ex)>ert  must  first 
disclose  the  facto  upon  which  his  opinion  may 
be  predicated  before  he  can  be  allowed  to  ex- 
press one  upon  the  question  of  soundness  of 
mind,  the  witness  stated  his  prof  essional  con- 
nection with  the  testator  for  quite  a  period- 
of  time  before  his  death,  including  the  day 
upon  which  the  will  was  drafted  and  signed, 
and  also  testified  that  he  had  many  conver- 
sations with  him,  alWHys  upon  legal  business. 
He  was  then  permitted,  the  contestant  ob- 
jecting, to  narrate  the  details  of  the  business- 
which  was  transacted,  what  the  deceased 
counseled  the  witness  about,  what  he  said, 
and  what  advice  and  counsel  he  was  given, 
by  the  attorney.  The  full  particulars  of  one 
or  two  interviews,  in  no  manner  connected 
with  the  making  of  the  will,  were  related  to 
the  JU17.  These  communications  between 
the  decedent  and  his  attorney  were  privileged 
at  common  law  as  well  as  by  statute,  the  ob- 
ject of  the  rule  being  the  protection  of  the 
client  and  his  estate.  And  while  many  text- 
writers  assert  emphatically  that  the  seal  of 
seci-ecy  remains  forever,  unless  removed  by 
the  party  himself,  there  is  an  abundance  of 
authority  for  saying  that,  upon  the  decease 
of  the  only  person  who  could,  in  his  life-time. 
exercise  the  privilege  of  waiver,  the  rule 
should  not  be  so  perverted  by  a  strict  adher- 
ence to  it  as  to  render  it  inconsistent  with 
its  objects,  and  thus  bring  it  into  direct  con- 
flict with  the  reason  upon  which  it  is  founded. 
Russell  v.  Jackson,  15  Jur.  1117;  Blackburn 
V.  Crawfords,  8  Wall.  175:  GroU  v.  Tower,  85- 
Mo.  249.  The  object  of  the  rule,  so  far  as  it 
relates  to  this  class  of  communications,  being 
the  protection  of  the  estate,  there  remains  no- 
reason  for  continuing  it  when  the  very  foun- 
dation upon  which  it  proceeds  is  wanting. 

The  testimony  called  for  was  quite  necessary 
In  order  to  determine  the  weight  which  onght. 
to  be  given  the  witness'  opinion  as  to  the  men- 
tal condition  of  the  testator,  and  his  disclos- 
ures in  no  way  reflected  upon  the  character  or 
reputation  of  the  deceased.  The  testimony 
when  given  served  to  protect  the  estate,  and 
tended  to  aid  in  a  proper  disposition  of  it.  The 
issue  in  the  case  was  as  to  the  mental  sound- 
ness of  a  person  under  whom  each  litigant 
claimed,  and,  whatever  the  result,  the  interest 
and  the  estate  of  the  deceased  were  not  preju- 
dicially affected.  It  is  not  an  action  in  which 
the  success  of  an  adverse  third  party  must 
prove  detrimental  to  the  property.  Neither 
of  these  litigants  can  be  permitted  to  invoke- 
the  rule  respecting  privileged  communica- 
tions for  the  purpose  of  exduding  materia) 
and  important  evidence  of  the  character  above- 
described  upon  the  only  question  involved  in^ 
the  dispute,  namely,  the  sanity  of  the  de- 
ceased. The  testimony  of  the  witness  Laing 
was  properly  received.  At  common  law  the 
legal  presumption  is  that  evf/,;|»a}\Jt3-g[e 
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sound  mind,  and  the  burden  of  proof  that  he 
is  not  rests  upon  the  party  asserting  the  ex- 
istence of  an  unnatural  condition  of  the  mind 
of  the  person  whose  act  or  condition  is  ques- 
tioned; and  the  presumption  tl)8t  every  ene 
is  consitlered  and  treated  as  oompos  mentis, 
in  absence  of  proof  to  the  contrary,  prevails 
in  this  stale,  unless  it  is  manifest  from  our 
statutes  (chapter  47,  Gen.  St.  1878,)  that  a 
different  ruie  has  been  prescribed  when  the 
question  of  the  erercise  of  testamentary  ca- 
:pacily  is  involved. 

We  have  three  sections  of  said  chapter  47 
which  specify  the  proof  required  when  a  will 
is  oflered  for  probiite.  In  'section  15  tlie 
metimd  is  laid  down,  in  case  there  is  no  con- 
test. The  court  mny,  in  its  discretion,  dis- 
pense with  all  but  one  of  the  sulscribing 
witnesses.  One,  however,  must  testify  to 
the  execution  of  the  will,  and  the  sanity  of 
the  testator,  and  this  is  imperative.    Section 

16  authorizes  tlie  cutirt,  in  Its  discretion,  to. 
permit  proof  of  execation  of  the  will,  and  the 
sanity  of  the  decedent,  by  otiwr  witnesses,  in 
'Case  none  of  the  subscribing  witnesses  reside 
in  the  state;  but  there  must  be  proof  of  the 
sanity  of  the  testator,  and  of  his  iHUidwrit- 
ing,  »s  well  as  proof  of  the  bandwritiing  o( 
the  witnesses.  The  next  section  (17)  is  per- 
emptory in  its  provisions,  and  declares  t^at 
no  will  shall  be  effectual  in  the  probate  court 
nor  in  the  district  court  npon  appeal,  unless 
proved  and  allowed  in  t^e  exact  manner  pre- 
scrilied  in  said  sections  15  and  16,  which  are 
the  only  sections  of  the  chapter  in  which  we 
discover  any  rules  for  the  guidance  of  the 
courts  in  the  matter  of  proof.  We  flod, 
therefore,  the  duty  imposed  upon  the  pro- 
bate court  by  section  15  to  secure  tlie  testi- 
mony of  at  least  one  of  the  subscribing  wit- 
nesses in  all  cases,  and  without  regard  to  a 

-contest.  By  tl>e  next  section  the  court  is 
permitted,  in  its  discretion,  to  hear  testi- 
mony of  the  same  import,  'but  from  other 
than  the  subscribing  witnesses;  while  section 

17  expressly  and  emphBtically  provides  that 
unless  testimony  is  receiveil  of  the  proper  cc- 
ecution  of  the  alleged  will,  and  of  the  sanity 
of  the  deceased  when  executing  it,  It  shall 
not  be  effectual  to  pass  either  real  or  personal 
estate.  The  question  now  under  discussion 
is  not  new  in  the  English  and  American 
courts,  and  has  caused  much  contention  with 
varying  and  diverse  results;  one  class  of  au- 
thorities being  to  the  effect  that  the  common- 
law  presumption  of  sanity  prevails,  the  oth- 
er that,  as  wills  are  usually  executed  in  sick- 
ness or  old  age,  frequently  in  extremis,  the 
general  presumption  does  not  obtain,  and  the 
ontis  remains  with  the  proponent  until  the 
end.  A  majority  of  this  court  are  of  the 
opinion  that  by  the  use  of  the  language 
found  in  the  sections  before  mentioned, 
(which  is  peculiar  to  the  slatutesof  this  state.) 
the  legislators  intended  tu  fall  in  line  with 
and  adopt  the  class  of  cases  last  refen-ed  to; 
to  declare  that  the  l>unlen  of  proof  is  upon 
the  proponent,  and  that  unless  it  is  atfirnia- 
^tlvely  made  to  appear  that  the  instrument  of- 


fered for  probate  was  properly  executed  by  a 
competent  person,  the  administration  pro- 
vided by  law  for  the  estates  of  those  dying 
intestate,  must  prevail.  It  may  be  said,  in 
conclusion,  that,  if  the  presumption  of  sanity 
exists  at  any  timeduring  the  proceedings,  it  is 
not  at  the  outset,  and  that  it  would  be  surpris- 
ingly incongruous  to  conclude  timt  such  a 
pr<  sumption  should  not  have  its  legitimate 
effect  in  the  first  instance,  ns  well  as  in  the 
iinal  result.  We  may  also  add  that  our  views 
upon  this  question  du  not  necessarily  change 
the  convenient  and  perhaps  prevailing  prac- 
tice whereby  the  pn^onent  first  makes  a 
prima  faoie  case,  then  tlie  contestant  intro- 
duces evltience  of  insanity,  giving  to  propo- 
nent the  privilege  of  again  submitting  testi- 
mony as  to  the  testator's  soundness  of  mind. 
As  the  cliarge  of  the  court  upon  this  i>oint 
Wits  erroneous,  a  new  trial  must  be  granted. 
Judgment  reversed. 


St.  Paul  Foukdey  Co.  o.  Wkomann  et  al. 
(Suprerae  Court  of  Jfinnesoto.    May  T,  1889.) 

CoSTSiLCmBB'  BON98~-PLaADIS!S. 

1.  In  an  action  on  a  bond  gtren  puranant  to  Oen. 
St.  1878,  c.  gj,  i  8,  relating  to  mecluuiics'  liens,  it 
is  not  necessary  to  allege  m  the  complaint  that  the 
snreties  have  not  prevfomly  paid  the  full  amount 
of  the  penal  soiB  of  the  bond.  Zhisisaawtiiiar  of 
defense. 

2.  Neither  is  it  necessary  to  allege  that  notice  of 
the  bond  was  posted  on  the  premises.  This  is  nec- 
essary  only  for  ttie  purpose  of  reUevhig  the  prop- 
erty m>m  a  lien,  and  the  failnre  to  post  would  not 
affect  the  liability  of  the  obligors  on  the  bond. 

8.  Nor  is  it  necessary  to  a  right  of  action  on  the 
bond  tliat  the  original  contractor  shall  iMTe  fnUy 
performed  hla  ooatraot  with  the  owmer  at  ttia 
premises. 

4.  Where  a  contract  price  for  the  labor  or  mate- 
rial has  been  fixed  by  the  contractor  and  sabcon- 
tractor,  this  will,  in  the  absenoe  of  fraud,  be  the 
maBBnrs  of  the  liability  of  the  ■oretias  en  the 
bond. 

(.Sifilab*ts  by  the  Court.) 

Appeal  from  district  conrt,  Ramsey  coun- 
ty; Simons,  Judge. 

Action  by  the  St.  Paul  Foundry  Company 
against  Henry  Wegroann  and  ot  Iters,  on  a 
contractor's  bond.  Demurrer  to  complaint 
oreiTuled.    Defendant  appeals. 

Smith  (£•  HamUiame,  tat  apptilants.  C. 
B.  d;  A.  Q.  OtiSy  for  respondent. 

MiTciuEXii,  J.  In  an  nction  upon  a  bond 
executed  pursuant  to  section  3,  c.  90.  Gen. 
£,t.  1878,  relating  to  mechanics'  liens,  it  is 
not  necessary  to  allege  in  the  complaint  that 
the  sureties  liave  not  previously  jiaid  the  full 
amoiint.of  the  penal  sum  of  the  l>ind.  Piiy- 
ment  is  a  matter  of  defense,  and  must  lie 
pleaded  as  such.  This  is  elementary.  Nei- 
ther is  it  necessary  to  allege  tliat  notice  of 
the  existence  of  the  bond  was  posted  on  tlie 
premises.  This  is  necessary  only  to  relieve 
the  property  from  liability  to  a  lien,  and  the 
failure  to  post  will  not  affect  the  liability  of 
the  sureties.  The  notice  cannot  be  posted 
until  a  valid  stiitutory  bond  has  been  exe- 
cutol,  )>n(l  the  pnsliug  presupposes  the  exist- 
ence of  such  a  bond.  /  r-./-^/-sl^> 
■igitized  by  VjOOV  IC 
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The  pdnt  that  chapter  170,  Laws  1S87,  re- 
pealed chapter  90  of  the  General  Statutes  is 
disposed  of  by  Manufacturing  Co.  v.  Jnme- 
8011. 40  N.  W.  Rep.  613,  which  holds  that  the 
act  of  1887  ia  unconstitutional,  and  bence 
that  chapter  90,  Gen.  St.,  remains  in  full 
force.  Neither  ia  it  necessniy  to  a  right  of 
action  on  such  a  bond  that  the  original  con- 
tractor shall  have  fully  performed  his  con- 
tract with  the  owner  of  the  premises.  It  is 
enough  that  the  material  was  furnished,  or 
the  work  was  done,  pursuant  to  this  original 
contract,  and  have  not  been  paid  for  when 
due. 

Neither  is  the  point  well  taken  that  the 
complaint  should  allege  the  rensonable  viUue 
of  the  material  or  lator  instead  of  the  con- 
tract priee  agreed  on  between  the  contractor 
and  the  laborer  or  material-roen.  The  liabil- 
ity of  the  owner  of  the  premises,  in  case  a 
lien  is  filed,  is  not  necessarily  the  same  as 
that  of  the  obligors  on  the  bond.  The  liabil- 
ity of  the  latter  is  detei'mined  by  tlie  condi- 
tions of  the  bond  itself.  As  between  the 
contractor  and  subeontra^or,  wlio  are  the 
immediate  parties  to  tlie  contract  for  the  la- 
bor or  niaterial.  the  contract  price  is  the 
measure  of  liability.  The  obligors  on  the 
bond  are  sureties  for  the  contractor,  and  the 
condition  is  for  the  payment  of  all  just  claims 
— that  IB,  against  the  contractor — for  work 
done  at  materials  famished.  Hence  what- 
ever is  a  just  claim  against  the  contractor  is 
within  this  condition.  Therefore  the  con- 
tract price  fixed  by  the  contractor  and  the  sub- 
contractor 1b,  in  the  absence  of  frand,  the 
mea8or«  of  the  liability  ot  the  sureties  on  the 
bond.    Order  affirmed. 


Dunn  et  al.  v.  Babton. 
{Supreme  Court  of  Minnesota.    Uaj  3,  1889.) 

COmRAOTB— B^DtNM  AMD  JUDOmHT. 

Findings  of  f aot  examined,  and  held  to  be  Insnf- 
ilcient  to  Juatify  the  judgment  ordered  by  the  trial 
court  and  enterad  thereon. 

(Syllabiu  by  tfi«  Court) 

Appeal  from  municipal  court  of  St.  Paul; 
CoKT,  Judge. 

iS.  C.  OlmaUad,  for  appellant.  HritcMn- 
wn  &  Pike,  for  respondents. 

CoLUNS,  J.  It  is  admitted  in  the  com- 
plaint herein  that  the  written  contract  be- 
tween plaintiff's  assignor  and  the  defendant, 
a  copy  of  which  i»  made  n  part  of  the  plead- 
ing, was  not  fully  completed,  because, it  is 
alleged,  the  defendant  refused  to  allow  the 
work  (cementing  a  cellar  fur  a  stated  sum  of 
money)  to  be  finished.  There  is  no  aver- 
ment in  the  pleading  under  which  plaintiff 
could  be  permitted  to  show  the  diJffereuce  be- 
tween the  contract  price  and  what  it  would 
have  cost  his  assignor  to  have  performed  the 
contract,  together  with  such  sums  of  money 
as  the  contractor  had  expended  for  materials 
which  had  gone  into  the  work,  prior  to  de- 
fendant's rSnsal  to  allow  it  to  proceed;  nor 
was  there  any  finding  whatsoever  upon  the 
T.42N.w.no.4 — 19 


amount  of  damages  suffered  by  the  contract- 
or by  reason  of  defendant's  conduct.  Xh« 
court  below  evidently  held  the  contract  price 
to  be  the  measure  of  damages,  and  ordered 
judgment  accordingly.  This  was  erroneous. 
Glaspie  v.  Glaasow,  28  Minn.  158,  9  N.  W. 
Kep.  669;  Pevey  v.  Lumber  Co.,  33  Minn. 
45.  21  N.  W.  Bep.  844.  The  findings  were 
defective  in  this  regard,  and  a  judgment 
based  upon  insufficient  findings  cannot  be 
sustained.  Benjamin  v.  Levy,  38  N.  "W. 
Rep.  702,  and  cases  cited.  It  is  quite  appar- 
ent from  the  evidence  that  but  few  dollars 
are  involved  in  this  appeal,  for  the  plaintiff's 
assignor  liail  nearly  completed  tike  work  upon 
the  cellar  when  ordered  to  desist  by  defend- 
ant. For  that  reason  we  are  of  the  opinion 
that  the  prevailing  party  should  not  be  al- 
lowed statutory  costs  in  this  court;  and  it  is 
BO  ordered.    Judgment  reversed. 


PiNGEB   0.  PiNGSat. 
(Supreme  Ccmrt  of  Mlnnegota,    Maj  2,  1889.) 

CAjicau44Ti0R  or  iNSTBUNam— Fliaoiho. 
Tbe  complaint  and  answer  in  this  action,  which 
is  brought  to  cancel  and  set  aside  a  dead  of  real 
estate  executed  and  delivered  by  plaintiff  to  her 
son,  the  defeodaat,  exsmtned  and  considered. 
Held,  flrsU  that  the  complaint  states  facti  suffi- 
cient  to  constitute  a  cause  of  action ;  and,  second, 
that  a  reply  to  the  answer  was  unnecessary. 
(Sylhibus  by  the  Court.) 

Appeal  from  district  oourt,  Scott  county; 
Bosom,  Judge. 

S.  Southioorth,  for  appellant.  Peak  it 
Brown,  for  respondent. 

CoLUNS,  J.  Upon  the  complaint  and  an- 
swer in  this  case  judgment  of  dismissal  was 
ortlered  and  enteral  upon  defendant's  motion. 
Two  grounds  were  assigned  therefor:  First, 
that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  and, 
second,  for  want  of  reply  to  the  answer. 
The  object  of  the  action  is  to  cancel  and  set 
aside  a  deed,  with  its  record,  of  certain  real 
property,  made  by  the  plaintiff  to  her  son,  Iha 
defendant.  The  comi^aint  alleges  the  plain- 
tiff to  be  a  widow,  over  80. years  of  age  at  the 
time  of  the  transaction,  and  very  feeble  and 
infirm.  It  further  sets  forth  in  detail,  in  ad- 
dition to  some  matters  al  form,  the  situa* 
tion,  surroundings,  and  circumstances  under 
which  the  defendant  obtained  a  deed  to  the 
premises  in  question  from  plaintiff,  upon  a 
promise  to  remain  and  reside  with  her  as 
long  as  she  should  live,  to  render  her  such 
assistance  about  the  bouse  as  might  be  neces- 
sary for  her  comfort,  to  pay  his  brothers  and 
sisters  (the  plaintiff's  children)  a  certain  sum 
of  money  upon  her  death,  and  to  have  pre- 
pared and  executed  In  proper  form  such  pa- 
pers as  would  carry  out  the  contract  and  bind 
the  parties  to  a  performance  of  its  conditions. 
It  also  avers  that,  Iiaving  secured  and  record- 
ed the  deed  without  executing  any  other  pa- 
pers, the  defendant  treated  plaintiff  in  an  un- 
kind and  insulting  manner,  neglects  and  re- 
fuses to  aid  or  assist  her,  or  to  remain  in  tb« 
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house;  that  be  wholly  repudiates  his  agree- 
ment, denies  all  of  the  conditions  thereof, 
and  refuses  to  perform  any  part,  now  or 
hereafter.  There  is  stated  in  the  complaint 
a  good  cause  of  action.  From  its  allegations 
it  appears  that  the  defendant  son  has  secured 
from  his  aged  and  infirm  mother,  because  of 
her  confidence  In  his  promises  and  represen- 
tations, a  deed  of  the  premises  without  con- 
dition, except  that  the  right  of  possession  is 
reserved  to  her;  when  other  material  and  im- 
portant conditions  were  a  part  of  the  con- 
tract, and  were  to  be  evidenced  by  papers 
which  defendant  agreed  should  be  properly 
prepared  and  executed.  When  a  peculiarly 
confidential  relation  exists  between  the  par- 
ties, such  an  one  as  appears  from  the  com- 
plaint here,  the  law  exacts  the  utmost  good 
faith  in  all  transactions.  Courts  of  equity 
will  often  interfere  in  such  cases,  where  but 
for  the  peculiar  relations,  they  would  either 
abstain  from  granting  relief,  or  would  grant 
it  in  a  very  moderate  manner.  If  contldence 
be  reposed,  it  must  be  faithfully  acted  upon, 
and  preserved  from  any  intermixture  of  im- 
position. If  influence  be  acquired,  it  must 
be  kept  free  from  the  taint  of  selfish  inter- 
ests and  cunning  bargains.  The  general  prin- 
ciple which  governs  cases  of  this  kind  is  that, 
if  confidence  is  reposed,  and  that  confidence 
Is  abused,  courts  of  equitv  will  grant  relief. 
1  Story,  Eq.  Jur.  §§  3U7,  308. 

It  is  impossible  to  conclude  that  a  reply 
was  essential.  The  answer  admits  the  exe- 
cution and  record  of  the  deed.  It  then  sets 
lorth  that,  in  making  a  division  of  her  prop- 
erty among  her  children,  the  plaintifT  intend- 
ed to  and  did  give  tliat  d&scribed  in  the  com- 
plaint to  the  defendant,  reserving  to  herself 
the  right  to  use  and  occupy  the  same  during 
her  life-time.  It  denies  undue  influence  or 
fraud  upon  defendant's  part,  or  that  his 
treatment  of  plaintiff  has  ever  been  undutif  ul 
or  insulting;  and  further  denies  that,  as  one 
of  the  conditions  of  tiie  contract,  the  defend- 
ant was  to  pay  any  sum  of  money  whatsoever 
to  his  brothers  or  sisters,  or  to  any  other  per- 
son. There  are  some  immaterial  averments 
in  the  answer,  but  of  these  no  notice  need  be 
taken.  As  a  whole,  it  is  purely  defensive, 
denying  the  agreement  as  stated  in  the  rom- 
plaint,  and  setting  up  that  no  conditions 
were  imposed  upon  defendant  at  ttie  time  of 
the  transaction.  Upon  the  issues  distinctly 
made  by  these  pleadings,  testimony  should 
have  been  received.    Judgment  reversed. 


MrSCH  «.  SWEKSON. 
{Supreme  Court  of  mnnesoUi.    Hay  7,  18S0.) 

Fravscucrt  CoiiTiTxycBs — Chattob  or  Fossss- 
8io:<. 

1.  Where  the  debtor  remains  in  poaeession  of 
property  which  onoe  belonged  to  him,  and  which 
Bis  ereditor  seeks  to  reach  as  fraudulently  trans- 
ferred, his  acts  and  declarations,  while  thus  in  act- 
ual pouesslon,  tending  to  characterize  his  posses- 
sion, are  admissible  in  evidence  against  the  ven- 
dee. 

a.  The  change  of  possession  required  by  Oen.  St. 


1878,  c.  41,  i  IS,  must  be  actual  and  continued.  A 
mere  formal  and  constructive  taking  of  posses- 
sion, and  then  leaving  the  property  in  the  actual 
possession  of  the  vendor,  is  not  enough  to  exclude 
the  presumption  of  fraud  on  creditors.' 

8.  A  sale  of  chattels  not  followed  by  an  actual 
and  continued  change  of  possession  is  presump- 
tively fraudulent,  not  only  as  to  existing  credit- 
ors at  the  time  of  the  sale,  but  also  as  to  those  who 
become  creditors  of  the  vendor  at  any  time  while 
the  property  remains  in  his  possAssion.  Oen.  St. 
a  41,  t  ltt.« 

(Syllfibua  by  the  Court) 

Appeal  from  district  court,  Hennepin 
county;  Yocnq,  Judge. 

Uenry  J.  GJertten,  for  appellant.  Davii 
(£  Famham,  for  respondent. 

MrroHELL,  J.  Action  for  the  wrongful 
taking  and  conversion  of  a  sum  of  money  on 
August  19,  1887.  The  defendant  justiBes 
the  taking  as  sheriff  under  an  execution 
Hgainst  the  property  of  one  J.  H.  Murch, 
plaintiff's  brother.  As  the  money,  which 
WHS  taken  from  the  drawer  In  a  saloon,  was 
admitted  to  l>e  the  proceeds  of  sales  of  the 
stock  of  liquors  contained  in  it,  the  sole  ques- 
tion was  whether  this  stock  was,  as  to  cred- 
itoi-s  of  J.  H,  Murch,  his  property,  or  tiiat  of 
plaintiff.  Plaintiff,  who  is  a  non-resident, 
was  not  present  or  a  witness  at  the  trial. 
His  brother,  the  defendant  in  the  execution, 
was  the  principal  witness  in  his  behalf.  He 
testified,  in  8ub'<tance,  that  he  had  been  en- 
gaged in  the  saloon  business  at  this  same 
stand  for  some  time  as  proprietor,  but  that 
about  August  1,  1886,  he  had  sold  out  tlie 
whole  business  to  plaintiff,  who  paid  I  'ii 
therefor  92,000;  that  plaintiff  was  here  tem- 
porarily at  the  time  of  the  sale,  and  "toolc 
possession"  of  the  propeity,  but  "was  called 
away,  and  left  witness  in  possession;"  that 
"he  has  been  away  since;"  that  he  [witness] 
"continued  to  run  the  business  just  the 
same;"  that  "be  continued  to  conduct  the 
business  pretty  near  the  same  for  his  brother 
as  he  did  before  this  transfer."  '  In  fact,  the 
evidence  sliowa  that  the  business  was  rnn  by 
J.  H.  Murch  after  the  alleged  transfer  pre- 
cisely, in  all  respects,  as  before,  without  any 
apparent  change  of  possession  or  proprietor- 
ship, except  that  the  word  "agent"  was  at- 
tached to  his  name  on  the  saloon  window. 
There  was  not  a  word  of  evilence  produced 
as  to  bow  or  on  what  terms  he  was  conduct- 
ing the  business  for  his  brother,  or  how  the 
latter,  a  non-resident,  came  to  engage  in  the 
saloon  business  in  Minneapolis.  Neither 
was  there  a  particle  of  evidence  that  from  the 
day  he  left  the  state,  shortly  after  the  pre- 


>As  to  what  is  a  sufBcient  change  of  possession 
of  chattels  sold  as  against  the  seller's  creditors, 
see  Distilling  Co.  v.  Atkins,  (Ark.)  7  B.  W.  Rep. 
137,  and  note;  Harness  Co.  v.  Bcboelkqpf,  (Tex.) 
9  S.  W.  Rep.  836,  and  note;  Hopkins  v.  Partridge, 
(Tex.)  10  B.  W.  Rep.  214,  and  note;  Woloott  v. 
Hamilton,  (Vt)  17  Atl.  Rep.  89,  and  note;  FiU- 
gerald  v.  Meyer,  (Neb.)  41  H.  W.  Rep.  138. 

■Respecting  the  right  of  subsej^uent  creditors  of 
a  vendor  to  complain  of  the  prior  oonreyanoe  as 
fraudulent,  see  Stove  Co.  v.  Walrod,  (Iowa,)  39  N. 
W.  Rep.  8U,  and  note;  I.ewis  v.  Simon,  (Tex.)  10 
S.W.ftep.554.  /     ni,^n\o 
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tended  transfer,  down  to  the  day  of  trial,  he 
ever  personiiliy  took  part  in,  or  interested 
himself  in,  the  business.  On  cross-exami- 
nation witness  was  aslced  whetlier,  from  Au- 
gust, 1886,  to  August,  1887,  his  brother 
liad  any  license  to  sell  liquor  at  the  place,  and 
whether  he  (the  witness)  did  not  procure  the 
license  in  his  own  name.  This  the  court  ex- 
cluded. The  defendant  also  offered  to  prove 
that  wliUe  J.  H.  Murch  was  thus  in  posspssion 
of  the  property,  and  as  late  as  July,  1887,  he 
applied  in  his  own  name  for  a  license  to  sell 
liquor  at  that  place,  and  also  while  thus  in 
possession  he  claimed  to  be  proprietor,  and 
Iiad  letter-heads  and  cards  printed  for  use  in 
the  business,  on  which  were  the  words  "J. 
H.  Murch,  Proprietor."  The  defendant  also 
offered  in  evidence  the  license  issued  to  J.  H. 
Murch  on  July  20,  1887,  and  posted  up  in 
the  saloon  continuously  from  thatdate  to  the 
date  of  the  levy.  All  of  this  the  court  ex- 
cluded, and,  when  the  evidence  closed,  direct- 
ed a  verdict  for  phiintifl. 

All  of  tliese  rulings  were,  in  our  opinion, 
erroneous.  While  it  is  true,  as  a  general 
rule,  that  the  declarations  of  a  vendor  after 
sale  and  delivery  of  possession  cannot  be 
given  in  evidence  against  the  vendee,  yet  it 
is  equally  true  that,  where  the  assignor  con- 
tinues in  possession  of  the  assigned  property, 
his  acts  and  declarations,  while  thus  in  act- 
ual puBsession,  tending  to  characterize  this 
possession,  may  l>e  given  in  evidence.  As 
proof  of  continued  poesession  of  the  vendor 
is  competent  evidence  to  impeach  the  trans- 
fer, it  logically  follows  tliat  any  acts  or  dec- 
larations of  the  possessor,  while  so  retaining 
the  property,  must  also  be  competent  as 
cliaracterizing  his  possession.  These  are  re- 
ceived in  such  cases  upon  the  ground  that 
tb^  show  the  nature  and  object  of  ttie  act 
which  they  accompany,  and  which  is  the  sub- 
ject of  the  inquiry.  They  are  admitted  as 
pftrt  of  the  re*  getta;  for,  so  long  as  the 
debtor  remains  in  possession  of  property 
wbicii  once  belonged  to  him,  the  rw  gestee  of 
the  fraud,  if  any,  may  l>e  considered  as  in 
progress,  and  hia  declarations,  though  made 
after  he  has  parted  with  the  foiTuai  paper 
title,  may  be  given  in  evidence  in  favor  of 
the  creditor  and  against  the  vendee,  by  rea- 
son of  the  continuous  possession  which  ac- 
companied them.  See  Wait,  Fraud.  Conv. 
§  279.  and  cases  cited.  Most,  if  not  all,  of 
the  evidence  excluded  was  admissible  on  this 
groand. 

The  court  also  erred  in  directing  a  verdict 
for  plaintiff.  Every  sale  of  a  vendor  of 
goods  and  chattels  in  his  possession,  or  un- 
der his  control,  unless  the  same  is  accompa- 
nied by  an  immediate  delivery,  and  followed 
by  an  actual  and  continued  change  of  posses- 
sion, of  the  things  sold,  is  presumed  fraud- 
ulent and  void  as  Hgainst  the  creditors  of  the 
vendor,  unless  those  claiming  under  the  sale 
make  it  appear  that  the  same  was  made  in 
good  faith,  and  without  any  intent  to  hinder, 
delay,  or  defraud  such  treditors.  Oeu.  St. 
1878,  c  41,  §  15.    The  statute  is  imperative 


that  the  change  of  possession  necessary  t» 
exclude  this  presumption  of  fraud  must  be 
actual, — not  merely  constructive  and  con- 
tinuous. A  mere  formal  and  constructivo 
taking  possession,  and  immediately  lesiving 
the  property  in  the  actual  possession  of  the 
vendor,  (which  is  the  most  that  can  be 
claimed  for  the  evidence  in  this  case,>  is  not 
enough  to  prevent  the  presumption  of  fraud 
from  obtaining.  Wait,  Frand.  Conv.  §§  257. 
259.  The  bunien  was  therefore  on  plaintiff 
to  make  it  appear  that  this  sale  was  made  in 
good  faith,  and  not  with  fraudulent  intent. 
The  evidence  on  that  point,  so  far  from  be- 
ing conclusive,  was  of  the  roost  unsatisfao- 
tory  and  suspicious  character.  The  transac- 
tion had  many  of  the  familiar  ear-marks  of 
sham  and  colorable  transfers,  and  the  defend- 
ant was  certainly  entitled  to  have  the  ques- 
tion of  its  malafldeg  or  bona  fides  submitted 
to  the  jury. 

The  point  is  also  made  that  defendant  i» 
not  in  position  to  attack  the  ctiaracter  uf  the 
transfer,  l>ecause  it  did  not  appear  that  the 
plaintiff  in  the  execution  was  an  existing 
creditor  at  the  date  of  the  sale.  Without  go- 
ing generally  into  the  consideration  of  the 
question  wlien  siil>sequent  crpditors  will  tie 
let  in  or  allowed  to  avoid  a  transfer  as  fraud- 
ulent, it  is  enough  to  say  that  the  word 
"creditors,"  as  used  in  this  statute,  includes 
all  persons  who  are  creditors  of  the  vendor 
at  any  time  while  the  property  remains  in 
his  possession  or  under  his  control.  Gen.  St. 
1878, 0. 41.  g  16.  This  is  doubtless  upon  the 
idea  that  continuance  of  possession  in  the 
vendor  Is  "a  sign  of  trust,"  and  hence  pre- 
sumpUvely  the  property  still  belongs  l>ene- 
Bcially  to  him.    Order  reversed. 


Orauau  0.  City  of  Minneafolis  et  oZ. 
(Supreme  Court  of  Minnesota.    May  7, 1889.) 

Imjdnctiok — Defect  of  Partus. 
A  demurrer  for  defect  of  parties  held  properly 
sustained,  where  the  complaint  shows  on  its  face 
that  a  third  party  named  owns  the  claim  the  pay- 
ment of  which  by  the  defendant  the  plaintiff  seeka 
to  enjoin. 
{Syllabiu  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Kea,  Judge. 

Action  by  Bol>ert  H.  Graham  against  the 
city  of  Minneapolis  and  others,  to  enjoin  the 
payment  of  a  certiflcate  of  indebtedness. 
Plaintiff  appeals  from  an  order  sustaining 
a  demurrer  to  the  complaint. 

Corrigan  &  Brndish,  for  appellant.  Rob- 
ert D.  Rtuiell,  for  resjwndents. 

Vandbrburoh,  J.  One  of  the  grounds 
of  the  demurrer  to  the  complaint  is  that 
there  is  a  defect  of  parties  defendant,  and  it 
was  sustained  by  the  trial  court  on  that 
ground.  The  complaint  shows  that  a  cer- 
tificate of  indebtedness,  to  the  amount  of 
tl,0OO,  being  for  money  advanced  for  grad- 
ing certain  streets  in  the  Ninth  ward  of  the 
city,  was  isjued  by  the  treasurer,  and  coiui^ 
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tersigned  by  tbe  comptroller.  In  pursuance 
ol  certain  reaolutions  of  tbe  city  council,  and 
this  oertiQcate  or  obligation  is  now  beld  by 
one  De  Motte  as  a  dakn  against  tbe  city,  to 
be  charged  in  account  against  tbe  Mintb 
ward  funds.  Tbe  plaintiff  alleges  tbat  on 
tbe  10th  day  of  September,  1887,  tbe  certifi- 
cate was,  for  value  received,  assigned  to  De 
Motte,  and  that  he  is  now  the  owner  and 
holder  thereof,  and  the  same  is  wholly  un- 
paid; and,  by  reason  of  tlie  further  allega- 
tions appearing  in  the  comfUaint,  he  insists 
that  tbe  claim  is  invalid,  and  aslss  tbe  equi- 
table aid  of  the  court  in  restraining  and  en- 
Joining  llie  city  frum  taking  any  steps  to  pro- 
vide for  tlie  payment  of  the  same. 

Tlie  objection  on  the  ground  of  defect  of 
parties  is  required  by  tbe  statute  to  be  taken 
by  demurrer  or  answer,  and  is  preliminary 
to  a  trial  on  the  merits,  to  tbe  end  that  all 
tbe  parties  whose  presence  is  necessary  to  a 
complete  and  flniil  determination  of  the  con- 
troversy may  be  brought  in.  Wallace  v. 
Eaton,  5  How.  Pr.  102.  In  equity  practice, 
before  tbe  Code,  the  general  rule  was  that 
you  mubt  have  before  tbe  court  all  whose  in* 
torests  the  decree  niay  touch,  because  they 
are  concerned  to  resist  the  demand,  and  in 
order  to  avoid  the  necessity  of  trying  the 
case  in  halves.  Wiser  v.  Blacbly,  1  Johns. 
Ch.  437.  And  "tbe  decree  should  settle  the 
rights  of  all  parties  interested  in  the  subject- 
matter  of  the  suit,  so  that  the  performance 
of  tbe  decree  may  be  perfectly  sate  to  those 
who  are  compelled  to  obey  it,  and  also  that 
future  litigation  may  be  prevented."  Story, 
£q.  PI.  §  72.  In  this  case  it  is  cbar  that  De 
Motte  is  specially  interested  in  the  contriv 
versy  touching  tbe  validity  of  tbe  claim,  and 
is  entitled  to  be  heard  upon  that  matter. 
And  the  defendant  is  also  interested. in  be- 
ins  protected  from  future  litigation.  But  a 
judgment  against  it  alone  would  not  bind  De 
Motte  or  end  the  controversy.  Fish  v.  IJer- 
key,  10  Minn.  204,  (Gil.  165.)  The  case  is 
within  the  rule.  The  objection  was  well 
taken,  and  tbe  demurrer  properly  sustained. 
Order  affirmed. 

OiLKiLLAN,  C.  J. I  absent,  and  took  no  part. 


Tatlor  v.  Allen. 

(Svpreme  Court  of  Minnesota.    May  7,  1889.) 
Statvtk  ot  Frauds — Sale  or  Lands. 

1.  Certain  correspondence  between  the  parties 
held  insufficient,  as  a  written  memorandum  of  a 
contract  for  the  sale  of  land,  for  the  reason  that  it 
contained  no  description  of  the  subject-matter.* 

3.  A  defendant  may  in  his  answer  admit  an  oral 
agreement  for  the  sale  of  land,  and  yet  avail  him- 
self of  its  invalidity  ander  the  statute  of  fraoda. 

(Si/llabvs  by  the  Cowt.) 


>  Kespecting  tbe  sufflclenoy  of  the  memorandum 
In  oontracta  lor  tbe  sale  of  land,  as  complying  with 
the  statute  of  frauds,  see  Francisv.  Barry,  (Hich.) 
K  N.  W.  Bep.  8S8,  and  note:  Johnston  v  Jones, 
(Ala.)  4  Soath.  Bep.  748,  and  note;  Breckinridge 
V.  Crocker,  (CaL)  31  Pac.  Rep.  179,  and  note; 
Clampet  v.  Bells,  (Minn.)  89  H.  W.  Rep.  495,  and 
not*. 


Appeal  from  district  court.  Morny  county; 
Ferkims,  Judg«. 

Action  by  W.  B.  Taylor  against  Isaac  Al- 
len. Judgment  for  defendant,  and  plaintiff 
appeals. 

R.  H.  Whitney,  for  appellant.  B.  C.  Qratt, 
for  respondent. 

MrrcHBLL,  J.  Action  to  compel  specific 
performance  of  a  contract  for  the  sale  of 
land.  The  only  question  is  whether  there 
WHS  a  sufficient  written  memorandum  of  the 
contract  to  satisfy  tbe  requirements  of  the 
statute  of  frauds.  The  only  writings  were 
in  tbe  form  of  correspondence  between  de- 
fendant and  one  Terry,  tbe  agent  of  plaintiff. 
Assuming  that  these  letters  were  in  other 
particulars  a  sufficient  memorandum,  tliey 
are  manifestly  insufficient,  for  the  reason 
tliat  tiiey  contain  no  description  of  tbe  land 
which  was  the  subject-matter  of  the  contract. 
Tbe  only  description  found  anywhere  in  tbe 
correspondence  is  in  a  letter  from  Terry  to 
defendant,  in  which  it  is  simply  called  "your 
land,"  but  what  land,  or  where  situated,  no- 
where appears.  On  the  trial  plaintiff  at- 
tempted to  supply  the  description  by  asking 
Terry  what  land  he  refored  to  in  liia  letter, 
and  what  land  he  and  defendant  had  talked 
about  in  prior  conversations  which  led  up  to 
this  correspondence.  But  this  was  clearly 
incompetent.  Evidence  of  extrinsic  facts 
and  circumstances  are  admissible  to  apply  or 
identify  a  description  contained  in  the  mem- 
orandum, but  the  attempt  here  was  to  sup- 
plement a  manifestly  Incomplete  memuran> 
dum  by  proving  ttte  description  by  parol. 
Oral  evidenoe  can  no  more  supply  defects  in 
the  written  memorandum  than  it  can  supply 
the  entire  want  of  one.  The  writing  must 
lie  complete  in  itself  by  containing  all  the  es- 
sential elements  of  tbe  contract,  including  a 
description  of  its  subject-matter.  Tbe  plain- 
tiff suggests  that  tbe  written  memorandum 
in  this  case  is  aided  or  supplemented  by  cer- 
tain admissions  in  the  answer.  But  tliese 
will  not  help  matters.  It  is  now  the  settled 
law  that  the  defendant  can  have  the  bene&t 
of  the  statute,  even  if  he  admite  an  oral 
agreement.  He  may  admit  a  verbal  agree- 
ment, and  yet  assert  its  invalidity.  Browne. 
St.  Frauds,  g  509;  2  lieed.  St.  Frauds.  §  527; 
Machine  Co.  v.  Schnell,  20  Mian.  40-47, 
(GiL  83.)    Order  affirmed. 

GiLFiLLAN,  C.  J.,  absent,  took  no  part. 


Keller  et  al.  v.  Cask. 
(Suvreme  Court  o/  Hinnetota.    liay  7, 1889.) 

Attacbmbst — ^NoK-RBsa>aNT. 
A  debtor  may  reside  or  remain  out  ot  tbe  atata 

so  long  and  under  such  oircumstances  as  to  be  a 
non-resident,  within  the  meaning  of  the  statute 
relating  to  attachments,  although  oy  reason  of  his 
intention  to  return  hispolitioat  domicile  oontinues 
to  be  in  the  state.  It  is  a  ciuestion  of  aotual  rest- 
dence,  and  not  of  domicile  merely;  and  this  ta  a 
question  of  fact  to  be  determined  by  the  ordioary 
'  and  obvious  iiuUoia  of  residapoe.  But  Siiiiei 
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aal  or  tempontf^  •bseiiM  of  a  debtor  fiam  tbe 
Btatfl  on  bnainen  or  pleasure  will  not  render  him 
a  non-reaident,  even  although  he  may  not  have  a 
house  of  nsual  abode  here,  at  which  a  summons 
against  him  might  be  serrea  during  such  absence. 

(Syllabbts  ty  the  Court) 

Appeal  from  district  court,  Hennepin 
county;  Rea,  Judge. 

Attachment  by  Edwin  G.  Keller  and  oth- 
ers against  Anna  Carr.     Defendant  appeals. 

/.  L.  Dobbin,  for  appellant.  C.  B.  Co- 
nant,  for  respondents. 

MiTCHKLL,  J.  Appeal  from  an  order  re- 
fusing to  vacate  a  writ  of  attachment.  The 
writ  was  issued  September  13,  1888,  on  the 
ground  that  the  defendant  whb  not  a  resident 
of  the  state,  and  the  motion  to  racate  was 
made  upon  the  ground  that  she  was  in  fact  a 
resident.  The  affldavita  used  upon  the  mo- 
tion show,  without  material  conflict,  about 
this  state  of  facts:  The  defendant  had  been 
a  resident  of  the  city  of  Minneapolis  for  about 
10  years.  On  April  5,  1888,  hpr  residence 
was  destroyed  by  fire,  after  which,  and  until 
June  7th,  she  boarded  in  the  city.  On  the 
latter  date  she  vacated  her  quarters  in  tbe 
boarding-house,  stored  her  household  goods 
in  plaintiffs' stable,  and  talcing  with  her  only 
her  weauring  apparel,  left  the  state  for  the 
pnrpoee  of  going  to  Chicago  on  business,  ami 
then  to  Camadii  on  a  visit  to  relatives,  but 
with  the  intention  of  returning  to  Minneap- 
olis after  she  completed  her  visit.  It  does 
not  a{^ar  when  she  intended  to  return,  ex- 
cept that,  she  did  not  do  so  until  Ocboher 
Ibtb,  but  that  her  absence  was  extended  some- 
what beyond  her  original  intention,  by  rea- 
son of  the  sickness  of  her  motlier  in  Canada. 
It  may  also  be  fairly  assumed  from  the  affi- 
davits that  from  the  time  she  left  in  .June 
until  she  returned  in  October  she  had  no 
dwelling  or  place  of  abode  in  the  state  at 
which  service  of  a  summons  rould  have  been 
made  upon  her.  Tbe  court  below  found, 
from  tbe  aSidavits,  that,  at  the  time  of  issu- 
ing the  attachment,  she  was  absent  from  the 
state  with  the  intention  of  returning  thereto, 
but  had  no  residence  or  place  of  abode  in  the 
state  where  a  summons  could  be  served  on 
her,  and  therefore  that  she  was  not  a  "resi- 
dent of  the  state,"  within  the  meaning  of 
the  statute  relating  to  attachments.  Qen.  St. 
1878,  c.  66,  §  147. 

Although  this  remedy  is  allowed  in  nearly 
every  state  against  "non-resident  debtors," 
yet  as  to  who  are  included  in  that  classifica- 
tion there  is  much  conflict  of  opinion  and 
confusion  of  ideas  in  the  courts.  Is  "resi- 
dence" to  be  construed  as  synonymous  with 
"domicile,"  and  is  a  debtor  to  be  deemed  a 
resident  of  the  state,  however  long  his  ab- 
sence from  it,  and  wherever  the  place  of  bis 
actual  abode,  provided  he  retains  the  inten- 
tioDot  returning  at  some  distant  or  indefinite 
future  date  ?  Or  is  he  to  be  deemed  a  non-res- 
ident every  time  be  casually  and  temporarily 
goes  out  of  the  state,  provided  he  leaves 
therein  no  fixed  and  -usual  pbtce  of  abode,  oc- 
cupied by  some  person  of  suitable  age  and 


discretion,  with  whom  a  summons  might  be 
left?  Or,  In  order  to  render  one  a  non-resi- 
dent, whose  political  domicile  is  in  tbe  state 
by  reason  of  his  intention  to  return,  must  his 
absence  be  so  prolonged,  or  for  such  an  in- 
definite period,  that  his  actual  residence  can 
no  longer  be  said  to  be  witbin  the  state?  To 
solve  this  question  we  must  consider  tbe  ob- 
ject of  this  remedy  by  attachment  against 
non-residents.  Its  primary  object  doubtless 
is  to  furnish  a  remedy  against  the  debtor's 
property  in  cases  where  through  bis  absence 
from  the  state  he  is  beyond  the  reach  of  the 
ordinary  process  of  the  court,  so  that  juris- 
diction of  his  person  cannot  be  obtained  by 
service  of  a  summons.  Hence,  whenever  the 
propriety  of  the  writ  against  the  property  of 
a  debtor  as  a  non-resident  is  in  isRue,  tbe 
statute  relating  to  attachments  should  be 
compared  with  that  relating  to  the  Fervice 
of  summons,  \lnderour  statute  a  summons 
can  be  served  only  upon  the  defendant  in 
person,  or  by  leaving  a  copy  "at  the  house  of 
his  usual  abode,  with  some  person  of  suita- 
ble age  and  discretion  then  resident  therein." 
It  will  be  seen,  therefore,  if  the  debtor  be 
permanently  or  continuously  absent  from  the 
state,  and  have  no  place  of  abode  in  it,  no 
jurisdiction  could  ever  be  obtained  in  an  ac- 
tion against  bim,  except  by  attachment  of 
Ids  property.  Hence,  if  the  first  of  our  three 
interr(^torie3  is  to  be  answered  in  the  af- 
flrniative,  and  no  one  is  to  be  deemed  a  non- 
resident under  this  statute  whose  political 
domicile  is  in  the  state,  the  primary  object 
of  the  remedy  by  attachment  would  be,  to  a 
great  extent,  defeated.  Suppose,  for  ex- 
ample, a  resident  of  this  state  sell  or  other- 
wise dispose  of  his  residence,  and  leave  the 
state  with  the  intention  of  being  absent  for 
business  or  pleasure  for  a  term  of  years,  but 
with  the  Intention  of  returning,  his  domicile 
would,  b'cause of  this  intent,  bis  still  in  this 
state,  although  lie  no  longer  has  any  place  of 
abode  in  it.  During  his  absence,  jurisdic- 
tion of  his  person  by  service  of  a  summons 
could  not  be  obtained,  and  therefore,  unless 
his  property  could  be  attached  as  a  non-resi- 
dent, his  creditors  would  be  all  this  time 
powerless  to  collect  their  debts,  notwithstand- 
ing he  had  ample  property  within  the  state. 
No  such  construction  of  the  statute  is  per- 
missible. "Residence"  and  "domicile"  are 
not  to  be  held  synonymous.  "  Residence"  Is 
an  act.  "Domicile"  is  an  act  coupled  with 
an  intent.  A  man  may  have  a  residence  in 
one  state  or  country,  and  his  domicile  in  an- 
other, and  be  may  be  a  non-reeident  of  the 
state  of  his  domicile,  in  the  sense  that  his 
place  of  actuid  residence  is  not  tliere.  Kence 
the  great  weight  of  authorities  hold — rightly 
so,  as  we  think— that  a  debtor,  although  his 
legal  domicile  is  in  the  state,  may  reside  or 
remain  out  of  it  for  so  long  a  time,  and  un- 
der such  circumstances,  as  to  acquire,  so  to 
speak,  an  actual  non-residence,  within  the 
meaningof  tbe  attachment  statute.  On  the 
otiier  band,  it  has  never  been  held  that  a 
mere  casual  and  temporary  absence  from  tbe 
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state  is  any  ground  for  an  nttachment.  If  it 
were,  no  limit  could  be  set  to  the  oppressive 
4186  of  tlie  process.  As  a  mere  temporary 
presence  pf  a  non-resident  debtor  wlli  not 
relieve  Ills  property  frum  attac)iment,  so  tlie 
.mere  temporary  absence  of  :\  resident  debtor 
«faoald  not  render  Iiis  property  subject  to  it; 
«Dd  as  a  person  may  be  an  actual  resident  of 
(he  state,  although  he  have  no  fixed  and  usual 
place  of  abode  in  it,  the  mere  temporary  and 
and  casual  absence  of  such  a  one  from  the 
«tate  ought  not,  within  the  spirit  of  the  stat- 
ute, to  render  his  property  subject  to  attach- 
-ment,  although  by  reason  of  his  temporary 
Absence,  and  his  lack  of  a  fixed  place  of  abode. 
Ilia  L-reditor's  ability  to  commence  suit  by 
service  of  summons  is  for  the  time  suspend- 
«d  or  interrupted.  The  absence  from  the 
state  must  be  so  protracted  as  to  amount  to 
«  prevention  of  legal  remedy  by  the  ordinary 
process  of  the  court,  and  o^such  a  nature 
that  he  cannot  longer  be  deemed  an  actual 
resident.  If  so,  iiis  »tatu$  is  fixed,  and  the 
legal  consequences  attaching  will  nut  be  af- 
fected  by  any  secret  animus  or  intent  on  his 
part.  The  question  then  becomes  really  a 
■question  of  fact,  whether  the  defendant's  ab- 
sence from  the  state  has  been  of  such  a  nat> 
ure  and  duration  that  he  lias  ceased  to  be  an 
actual  resident  of  the  state,  and  this  must  be 
determined  by  the  ordinary  and  obvious  in- 
dieia  of  residence.  This  rule,  which  may  be 
termed  a  sort  of  "middle  ground,"  is,  we  ad- 
mit, liable  to  the  objection  that  it  is  indef- 
inite, and  furnishes  no  exact  legnl  test  by 
which  to  determine  the  question  of  residence 
■ov  non-resilience.  But  it  leaves  the  question 
oo  mure  indefinite  than  those  upon  which  at- 
'tachments  upon  other  grounds  depend,  such 
4ts  that  the  debt  was  fraudulently  contracted, 
-or  that  the  dt-btor  hiis  absconded  with  intent 
to  defraud .  M  oreo  ver,  the  fact  of  actual  resi- 
dence is  not  as  ilithcult  of  proof  as  would  be 
the  existence  of  a  secret  animus  reverUndi 
upon  which  the  question  of  domicile  often 
depends.  This  middle  ground  avoids  un- 
necessary damage  to  the  debtor,  and  at  the 
same  time  protects  the  creditor  by  allowing 
the  remedy,  whenever  the  absence  of  the  for- 
mer is  such  as  to  substantially  deprive  the 
latter  of  legal  remedy  by  ordinary  process. 
The  authorities  on  this  subject  are  too  nu- 
merous to  t)e  cited,  but  may  l>e  found  collat- 
ed and  discussed  under  the  head  of  "Non- 
Itesident  Debtors"  in  any  text-book  on  at- 
tachments. 

It  remains  to  apply  the  law  to  the  facts  of 
this  case.  From  his  language  we  infer  that 
the  learned  district  judge  adopted  tiie  view 
that  the  fact  that  the  defendant  had.  during 
her  absence,  no  residence  or  place  of  abode 
in  the  state  where  a  summons  could  l>e  served 
on  her,  constituted  her  a  non-resi.lent,  witli- 
In  the  meaning  of  the  statute.  According  to 
our  views,  already  expressed,  this  would  not 
be  conclusive  of  the  question.  No  precise  or 
definite  rule  can  be  laid  down  as  to  the  exact 
duration  of  the  absence  which  will  render  a 
person  a  non-resident.    Each  case  must  be 


governed  somewhat  by  its  own  particular 
facts.  The  question  is  whether  the  debtor 
has  become  an  actual  "non-realdent,"  within 
the  meaning  of  that  term  u  we  have  at- 
tempted to  define  it.  In  determining  tliis 
there  sliould  be  considered  not  only  ttie  dura- 
tion of  the  al>sence,  but  its  nature  and  pur- 
pose. In  this  case  the  defendant  was  absent 
prior  to  the  attachment  only  alMut  three 
months,  and  altogether  only  about  four 
months,  and  this,  it  appears,  was  longer  than 
she  contemplated  when  she  left.  And  while 
the  Important  inquiry  is  not  whethershe  had 
acquired  a  place  of  residence  abroad,  but 
whether  she  had  ceased  to  be  an  actual  resi- 
dent of  this  state,  it  is  important,  as  bearing 
on  the  latter  question,  that  defendant  had 
not  only  acquired  no  residence  out  of  the 
state,  but  the  purpose  of  her  absence  was  not 
such  as  to  require  or  even  admit  of  her  no- 
quiring  it.  What  she  contemplated  was  a 
brief  stay  in  Chicago  to  adjust  some  business 
with  an  insurance  company,  and  then  a  visit 
to  her  mother,  in  Canada.  Such  an  absence 
from  the  state  was  not  materially  differentia 
its  nature  from  that  of  hundreds  of  people 
who  temporarily  close  up  their  dwellings, 
and  go  off  south  or  east  for  health  or  pleas- 
ure, for  weeks  or  even  months  atatime.  We 
think  it  never  occurred  to  the  bar  of  the  state 
that  such  {>ersons,  during  such  an  absence, 
were  non-residents,  and  their  property  sub- 
ject to  attachment.  To  so  hold  would,  la 
view  of  tite  social  and  business  habits  of  peo- 
ple in  this  age  of  travel,  lead  to  VMy  serious 
results.    Order  reversed. 


Hill  et  al.  v.  Gill  at  al. 

(Supreme  Court  of  Minnesota.    Hay  8, 1889.) 

Hbcbaxics'  Libhs. 

1.  Evidence  examined,  and  held  to  Jnstify  a  cer- 
tain finding  of  fact  complained  of  by  the  appellant. 

2.  In  a  contract  of  sale  with  an  agreement  to  con- 
vey real  estate,  the  vendee  was  required  to  erect  a 
dwelling-house  upon  the  premises  witbln  s  speci- 
fied period  of  time,  and  before  he  would  become 
entitled  to  receive  a  deed  therefor.  Held,  to  au- 
thorize said  vendee  to  enter  Into  a  contract  for  ma- 
terials with  which  to  build  said  house,  and  that  the 
material-men  are  entitled  to  a  lien  against  the 
premises,  and  all  of  the  right,  title,  and  interest 
of  the  vendor  therein  upon  the  day  the  lien  at- 
tached, together  with  an  interest  subsequently  ac- 
quired by  reason  of  the  vendee's  surrender  to  said 
vendor  of  all  claim  to  the  property. 

(Sytlabus  by  the  Court.) 

Appeal  from  district  court,  Ilennepin  oouih 
ty;  LocHRBN,  Judge. 

Hooker,  Little  A  ffunn,  for  appellants. 
Wadswoith  (t  WadsiDorth  and  FreiUriek  B. 
Lathrop,  for  respondents. 

Collins,  J.  Hay  20.  1886.  Emily  L.  Qill 
and  Samuel  Barker,  two  of  the  defendants  in 
this  action,  en.'ered  into  a  written  contract, 
by  the  terms  of  which  Mrs.  Oill  tiargained 
and  agreed  to  convey  to  Barker,  by  warranty 
deed,  a  certain  lot  owned  by  her  in  the  city 
of  Minneapolis,  sliould  Barker  keep  and  per- 
form his  part  of  tlie  contract.  Barker,  upon 
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the  otber  band,  covenanted  and  contracted  to 
commence  work  upon  a  dwelling-boose  of 
specified  dimensions  on  said  lot  witliin  10 
days,  and  to  complete  it  within  60  days  from 
the  date  of  said  contract.  He  also  agreed  to 
pay  to  MiB.  Gill  the  sum  of  $1,150,  and  in- 
terest for  said  lot  within  said  period  of  60 
days,  besides  certain  taxes  and  assessments. 
There  were  further  stipulatioiia  by  which  all 
improvements  placed  upon  the  premises  be- 
came the  property  of  Mrs.  Gill  as  additional 
security,  and  together  with  all  payments 
made  by  Barker,  and  all  his  right  and  inter- 
est in  the  lot,  shoald  be  absolutely  forfeited 
in  c:ise  he  failed  or  neglected  to  keep  «nd  pnr- 
i<.>  >i  bis  part  of  the  contract.  Between  the 
26tli  of  May  and  the  14th  of  June  the  plain- 
tiffs sold  and  delivered  to  Barker  upon  the  iut 
a  quantity  of  building  materials,  to  be  us-d 
by  iiim.  and  which  he  actually  did  use,  in  the 
erection  of  a  dwelling  in  an  attempted  com- 
pliance with  the  terms  of  his  contract.  He 
failed  to  pay  for  the  building  materials,  and 
for  the  land  upon  which  it  h<id  been  erected, 
and  in  the  month  oT  August  surrendereii  all 
claim  to  the  property  and  its  possession  to 
Mrs.  Gill.  This  action  was  broutjht  to  en- 
force a  lien  claimed  by  plaintiffs,  as  material- 
men, upon  the  house  and  lot.  The  trial  re- 
sulted in  the  entry  of  judgment  directing  a 
Bale  of  the  premises,  with  all  of  the  right, 
title,  and  interest  therein  held  or  owned  by 
Mrs.  Gill  upon  the  day  the  lien  attached  or 
thereafter  acquired  by  reason  of  Barker's  sur- 
render and  relinquishment. 

The  appellants  contend  that  piaintifTs  failed 
to  prove  the  filing  and  record  of  a  verified 
account  in  writing — usually  styled  the  "atU- 
davit  for  a  lien" — required  by  the  terms  of 
section  7,  o.  90,  Gen.  St.  1878,  and  this  is  one 
of  the  assignments  of  error  which  we  deem 
it  necessary  to  notice  before  passing  to  a  con- 
sideration of  the  main  question  in  the  case, 
which  is  the  power  of  the  court  to  direct  a 
sale  of  Mrs.  Gill's  interest  in  the  real  estate 
to  S'ltisfy  and  discharge  tlie  Uen  claimed  by 
plaintiffs,  which  springs  from  an  obligation 
personally  incurred  by  her  co-defendant  Bar- 
ker. The  record  shows  that  the  original 
account  was  olTered  and  received  in  evidence. 
It  also  shows  that  the  pages  of  the  book  of 
liens  kept  in  the  proper  office,  and  U(X>n 
which  was  recorded  the  account,  was  intro- 
duced in  evidence,  although  the  record  itself, 
as  it  appeared  on  these  pages,  is  not  made  a 
part  of  the  settled  case.  It  therefore  appears 
that  evidence  has  been  omitted  from  the  case, 
notwithstanding  a  certiQcate  of  the  trial 
judge  to  the  contrary;  and  it  is  also  appar- 
ent that  a  defect  in  the  proof  in  this  regard 
was  not  even  suggested  upon  the  trial.  As 
it  is  made  the  duty  of  each  register  of  deeds 
to  indorse  upon  every  instrument  recorded 
by  him  the  time  when  it  is  received,  and  the 
book  and  piige  in  which  it  is  recorded,  and 
this  indorsement  is  made  evidence  of  the  fact 
of  record,  (sections  187,  188,  c.  8,  Gen.  bt. 
1878,)  and  as  the  record  of  each  instrument 
must  specify  with  particularity  the  exact 


time  it  is  recorded,  (section  177,  c.  8,  supra,) 
it  is  safe  to  assert  that  the  testimony  upon 
this  point  was  ample,  although  the  settled 
case  fails  to  include  it.  The  certificate  of  the 
judge  that  the  case  contains  all  of  the  testi- 
mony is  manifestly  incorrect,  and  will  be 
taken  in  a  qualified  sense.  Acker  Post  v. 
Carver,  23  Minn.  567. 

Another  assignment  is  worthy  of  mention, 
perhaps,  although  it  is  without  merit.  It  is 
true  that  Mrs.  Gill  was  a  married  woman 
when  she  entered  into  the  contract  with  Bar- 
ker, and  that  her  husband,  one  of  these  de- 
fendants, and  who  seems  to  have  been  his 
wife's  agent  in  part  of  the  transiiction,  did 
not  join  in  its  execution,  as  required  by  sec- 
tion 2.  c  69,  Gen.  Hi.  1878.  The  objection  is 
completely  met  by  saying  that  it  is  now  ar- 
gued for  the  first  time  in  the  history  of  the 
case,  and  tliat  the  sale  and  contract  to  convey 
to  Barker  is  set  forth  and  expressly  relied 
upon  as  a  defense  in  the  joint  answer  of  the 
defendants  husband  and  wife. 

This  brings  us  to  an  examination  of  the 
main  question,  before  mentioned.  The  lien 
adjudged  by  the  conrt  in  this  instance,  being 
an  incumbrance  upon  the  title  and  interest  of 
Mrs.  Gill,  the  owner  in  fee-simple,  could 
alone  be  created,  and  can  only  l>e  sustained, 
by  determining  that  she  consented  to  and  au- 
thorized it.  It  is  upon  this  ground  solely 
that  liens  can  be  supported.  The  basis  of 
the  right  to  enforce  aclaim  of  lien  is  the  con- 
sent of  the  owner.  O'Nell  v.  St  Olaf 's  School, 
26  Minn.  831,  4  N.  W.  Bep.  47.  And  it  is 
fundamental  that,  as  liens  are  incumbrances 
upon  the  owner's  property,  they  can  only  be 
created  by  his  consent  or  authority.  Meyer 
v.  Berlandl,  40  N.  W.  Rep.  613.  It  must 
be  admitted  that  upon  the  furnishing  of 
these  materials  the  plaintiffs  had  under  sec- 
tion 1,  c.  90,  supra,  the  right  of  lien  upon 
the  building  about  to  be  erected,  and  upon 
whatever  interest  Barker  then  had  in  the 
real  estate,  and  that  his  surrender  of  the 
premises  could  not  deprive  them  of  this  clear 
legal  right.  But  the  court  went  further  than 
to  direct  a  sale  of  Barker's  interest,  and  ad- 
judged that  Mrs.  Gill's  rights  in  the  land  and 
its  appurtenances  should  be  sold  to  satisfy  a 
debt  incurred  by  her  vendee,  in  which  she 
had  no  voice,  except  by  implication,  and  as 
one  of  the  parties  to  a  contract  in  which  she 
imposed  upon  the  other  party  an  obligation 
to  build  upon  realty  to  which  she  held  the 
legal  title.  It  is,  this  feature  of  the  decree 
which  is  complained  of.  In  Laird  v.  Moon- 
an,  32  Minn.  358,  20  N.  W.  Bep.  354.  the 
principle  is  announced  that  all  who  have  con- 
tributed to  inuruHse  the  value  of  property  by 
consent  of  the  owner,  or  In  pursuance  of  a 
contract  with  him  for  that  purpose,  should 
have  an  interest  in  it  for  the  satisfaction  of 
their  claims,  and  we  think  the  proposition 
fully  as  sound  and  just  when  applied  to  the 
circumstiinces  of  this  case  as  it  was  when 
stated  in  an  action  involving  the  right  of  a 
subcontractor  to  enforce  the  lien  secured  him 
by  section  2,  c.  90,  supra.  This  case  should 
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not  be  confoundad  with  one  wherein  a  veo- 
dor  has  in  no  maiMer  authorised  or  directed 
an  iinprovainent  upon  realty  which  be  has 
agreed  to  convey.  Here  Ito.  CHIU  in  her 
oontmot  of  aale,  obligated  her  vendee.  Bar- 
ker, to  oomplete  m  dwelling  upon  premisee 
which  she  was  not  to  convey  until  the  houae 
was  built,  and  she  had  received  theamonnt 
of  the  purchase  price  of  the  lut.  That  Barker 
might  comply  with  the  terms  of  this  contract, 
the  plaintiffs furaished  materials  whicli  were 
used  in  the  house;  and  now,  after  liis  failure 
to  perforoi,  and  relinquishment  of  all  his 
rights  to  Mrs.  Gill,  seek,  to  enforoe  a  lien, 
which  she  resists  upon  the  ground  that  it  is 
unwarranted  by  the  statute.  She  nttenapts 
to  retain  tiie  property,  muoh  enhanced  in 
value,  through  plaintiffs'  materials,  without 
paying  for  the  improvements.  To  permit 
her  to  do  so  would  be  an  imposition.  She 
directed  and  demanded  the  erection  of  the 
dwelling-house  upon  her  lot,  as  is  obvious 
from  her  contract,  and  iiarker,  in  pursuance 
of  t^e  right  lie  acquired  by  the  same  in- 
strument, and  in  performance  of  the  condi- 
tions imposed  by  it,  purchased  buihling  ma- 
terials, now  a  part  of  the  estate.  The  proper 
and  just  construction  to  be  placed  upon  the 
contract  is  tliat  the  purchase  was  authorized 
by  Mrs.  Gill,  and,  if  this  be  so,  the  plaintiffs 
must  be  permitted  to  look  to  her  title  for  the 
Batista'  tion  of  their  demand.  Henderson  v. 
Oonn<dly>  14  N.  £.  Bep.  1.  Judgment  af- 
firmed. 


WlNDOM  V.  WOLTSRTON. 
(Supreme  Court  of  Mlnnetota.    V.a.y  8, 18S9.) 

AD7CB3B  C1.AIMS — F1NDINQ8  kVD  JODOMBNT. 

In  an  •otion  to  determine  adverse  olaims,  the 
plainttS  by  Ms  oomplaint  demanded  as  the  owner 
In  fee- simple,  all  of  the  relief  permitted  "by  the 
statute,  (section  8,  o.  75,  <3en.  St.  1S78.)  The  an- 
swer disclosed  tha  entire  ri^ht,  title,  and  Interest 
defendant  had  or  pretended  to  have,  and  the  court 
made  fiudioKS  of  fact  which  would  huve  justified 
an  order  for  judgment  for  the  full  relief  asked. 
The  order— the  conclusion  of  law — was  that  plain- 
tiff  "is  entitled  to  judgment  quieting  title  to  all  of 
said  land  in  himself,  and  adjudging  that  the  said 
defendant  has  no  estate   therein, "  upon  which 

iudgment  was  entered,  decreeing,  among  ether 
hings,  that  defendant  had  no  lien  upon  tfis  lands 
In  dispute.  Held,  that  said  judgment  was  wsi^ 
ranted  by  the  conclusion  of  law,  and  that  an  order 
modifying  it  was  erroneous. 

iSyUabus  by  the  Court.) 

Appeal  from  district  court,  'Wilkin  ooan> 
ty;  Brown,  Judge. 

A.  C.  Brovon,  for  appellant.  Lyman  B. 
Bverdell,  for  respondent. 

G01.LTN8,  J.  The  plaintiff,  as  the  owner  in 
fee>simple  of  certain  tracts  of  vacant  and  nn- 
ocoupied  land,  brouglit  this  action  as  au- 
thorized by  section  2,  c.  75,  Gen.  St.  1878,  to 
determine  an  adverse  claim  made  thereto  by 
the  defendant  who,  by  his  answer,  alleged 
title  to  the  land  In  hbuself  by  and  through 


oertain  tax  proceedings  and  sales  in  the  yenr 
1875.  Ha  asserted  no  lien  upon  or  other  in- 
terest in  the  said  lands.  The  court  then- 
after  duly  made  and  filed  findings  of  fact, 
with  a  oonolusion  of  law,  upon  which  Jud,;- 
ment  was  entered  decreeing  plidntiff  to  be 
the  owner  In  fee-simple  of  said  lands,  and 
that  the  defendant  had  no  estate,  right,  title, 
claim,  interest,  lien,  incumbrance,  or  de- 
mand in  or  to  any  part  thereof.  Subsequent- 
ly the  oourt  modified  this  judgment  by  strik- 
ing out  and  eliminating  therefrom  the  por- 
tion which  adjudged  and  decreed  that  the  de- 
fendant should  have  do  lien  upon  the  prem- 
ises, and  from  such  order  plaintiff  appeals. 
The  respondent's  position  is  that  tbe  judg- 
ment decree  was  too  broad  and  oomprelieu- 
sive,  and  was  not  warranted  by  the  conclu- 
sion of  law  upon  which  it  was  based,  that 
"plaintiff  is  entiUed  to  judgment  quieting 
titia  to  ail  of  said  lands  in  himself,  and  ad- 
judging that  the  said  defendant  has  no  estate 
therein. "  His  contention  is  that  the  ju.lg- 
ment,  as  entered,  exceerled  the  order  therefor; 
and  further,  that  by  the  terms  of  section  97, 
c.  11,  Gen.  St.  1878,  the  defendant,  as  pur- 
chaser and  assignee  under  a  tax-sale  declared 
void  by  the  judgment  of  court,  has  a  lien 
upon  the  premisee  in  dispute  for  the  amount 
paid  by  him,  with  intei-est.  This  claim  is 
inconsistent  with  the  admission  in  bis  brief 
that  plaintiff  could  have  had  in  a  proper  pre- 
oeading — upon  motion,  we  take  It — the  order 
for  judgment  so  amended  as  to  have  justified 
the  judgment  actually  entered,  and  is  not 
tenable  In  view  of  the  findings  of  fact,  in 
which  the  court  omitted  to  find  that  there 
had  ever  been  a  tax  judgment  upon  or  a  sale 
of  these  lands  for  taxes,  void  or  otherwise, 
or  that  the  defendant  ever  piud  any  taxes  for 
which  a  lien  thereon  might  accrue,  and  in 
which  the  court  expressly  declared  that  the 
defendant's  claim  of  title — the  only  right  w 
interest  he  pretended  to  have  in  the  lands — 
was  unfounded,  and  wholly  without  merit. 
The  statute  authorizing  this  method  of  pro- 
cedure ountemplates  a  determination  of 
every  adverse  daim,  estate,  lien,  or  interest 
in  a  simple  form  of  action.  The  ofRae  of  tlie 
complaint  herein  was  to  bring  to  a  deter- 
mination all  rights  of  every  nature  and  kind 
asserted  by  the  defendant,  while  in  the  an- 
swer is  found  the  only  interest  he  had  or  pre- 
tended to  have  in  the  property.  This  inter- 
est was  effectually  disposed  of  by  the  find- 
ings, which  would  have  sustained  an  order 
for  judgment  commensurate  with  the  judg- 
ment complained  of  as  not  justitied.  We  are 
of  the  opinion  tiMt  all  these  matters  may  be 
consider*^  in  determining  jtist  whattlie  trial 
court  meant  when  stating  in  its  conclusion 
of  law  that  plaintiff  was  entitled  to  judgment 
"quieting  title"  in  himself;  and  that,  as 
plaintiff  wns,  for  the  reasons  mentioned,  en- 
titled to  the  relief  actually  awarded,  there  ex- 
isted no  ground  for  a  modification  of  the  jo^gw 
ment.    Order  lavarsad. 
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TCwAwuwa.  9.  DUESTERIIAII. 
(SiiprcnM  Court  cf  Minneaota.    May  18,  1889.) 
Habmlbsb  Kbsob. 
Where  it  ia  manifest  that  a  general  verdict  was 
rendered  oinm  a  particnlar  theorjr  of  the  facts, 
mllngs  a»d  exoaimoaa  which  could  not  in  anyway 
aSeot  that  theory  will  not  tw  conaidered. 
(St/Uobm  bv  0m  Court) 

Appeal  from  djatrict  ooart,  McLeod  county ; 
Edson,  Jadge. 

Action  by  Martin  Kraemer  against  Rudolpb 
Duestermao.  Judgment  for  defendant,  and 
plaintiff  appeala. 

R.  H.  MeOlelland,  for  appellant.  Charles 
C.  Kolara,  for  respondent. 

Gii.rii.LAN,  O.  J.  Tills  ease  appears  to 
have  been  tried  in  a  very  scrambling  way, 
but  tbere  is  no  rewian  to  think  the  result  was 
not  what  it  ought  to  have  been.  Tlie  jury 
manifestly  decided  the  case  on  the  theory 
that,  at  the  tinte  defendant  conveyed  to 
plaintiff  the  80-acre  tract,  the  parties  settled 
the  differences  between  them  in  respect  to 
the  subject  of  the  action,  and  the  counter- 
claims  set  up  in  the  answer.  The  defendant 
testified  to  it  positively,  and  he  is  not  oon- 
tradicted  on  the  point  by  pJalntiff  in  such  a 
manner  as  to  seriously  imjHiir  the  effect  of 
his  testimony.  It  would  have  been  diflloult 
to  sustain  a  finding  against  the  settlement, 
ami  there  was  nothing  to  impeach  it.  None 
of  the  assignments  of  error,  even  if  other- 
wise well  founded,  relate  to  anything  that 
could  in  any  way  affect  the  case,  so  far  as 
the  settlement  was  concerned,  and  it  is  un- 
necessary to  oonaider  them.    Order  aflirmed. 


Bat  c.  City  of  St.  Paui» 
tSupreme  Cowt  of  Minnuota.    May  IS,  188B.) 

HVNICIVAL  CORPOIIATIOXS — ^DePECTITK  STBBSTS. 

Thedty  of  St.  Paul  deposited,  and  permitted  oth- 
ers to  dopOBit,  refvBO  material  in  toe  Mississippi 
river,  oloae  to  and  adjotning  the  end  of  a  graded 
public  street,  so  that  the  deposit  appeared  to  be  a 
prolongation  and  part  of  the  street,  and  the  same 
was  dangeroos  to  any  one  stepping  thereon.  Held, 
that  the  cit^  might  be  guilty  of  auch  nagllgenoe 
in  the  premises  as  to  render  it  liable  to  any  one 
Injured  by  stepping  on  the  deposit.' 

(5vUabus  hy  the  Court.) 

Appeal  from  district  court.  Bamsey  coun- 
ty; Brill,  Judge. 

If.  P.  Murray,  for  appellant.  /.  V.  D, 
Heard,  for  respondent. 

Gilfillan,  G.  J.  The  substance  of  the 
complaint  is  that  the  city  deposited,  and  per- 
mitted others,  in  violation  of  its  own  ordi- 
nances, to  deposit,  garbage,  snow,  ice.  and 
other  refuse  material  In  the  Mississippi  river, 
close  to  and  adjoining  the  end  of  Sibley 


*  Concerning  the  duty  of  municipal  corporations 
to  keep  their  streets  and  sidewalks  in  good  repah: 
and  safe  ooaditioa,  and  their  Uabitity  for  injuries 
caused  by  defeots  therein,  see  Miller  v.  City  of  St. 
PaoL  (Minn.)  86  N.  W.  Rep.  271,  and  note;  Foz- 
worthy  V.  City  of  Hastings,  (Neb.)  41  N.  W.  Rep. 
182,  wmI  note;  Provost  v.  Mayor,  etc.,  8  N.  T.  Bupp. 
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street,  a  public  graded  street  of  the  city 
which  terminates  at  the  river,  so  that  the  de- 
posit appeared  to  be  a  prolongation  of  the 
street,  and  a  part  thereof,  but  which  was 
dangerous  to  any  person  stepping  tliereoa, 
and  that  plaintiff,  witlraut  any  negligence 
on  his  part,  supposing  said  deposit  to  be  a 
part  of  Sibley  street,  stepped  upon  it,  and, 
by  reason  of  its  dangerous  character,  was 
thrown  down,  and  his  leg  br(Aen.  This  ap- 
penl  is  from  an  order  overruling  a  demurrer 
to  the  complaint. 

It  is  undoubtedly  true  that  a  municipal 
corporation,  having  the  duty  of  keeping  pub- 
lie  streets  in  rep^r  and  safe  condition,  is 
not  bound  to  go  beyond  tlielr  limits  for  the 
purpose,  nor  is  it  generally  bound  to  erect 
railings  to  prevent  travelers  straying  off  the 
street  to  adjoining  land  upon  which  there 
may  be  dangerous  places;  but  it  is  bound  to 
provide  such  guards  where  the  street  itself 
is  unsafe  for  travel  by  reason  of  the  close 
proximity  of  excavations,  embankments,  deep 
water,  etc.  CSty  of  St  Paul  v.  Kuby,  8  Minn. 
154.  (Gil.  125,)  was  such  a  case.  That  was 
the  case  of  a  sidewalk,  along  one  side  of 
which  was  a  dangerous  declivity  outside  the 
limits  of  the  strMt.  This  court  sustained 
a  Bnding  that  the  dty  was  liable  for  negli- 
gence in  not  havinga  snflicient  railing  along 
the  sidewalk.  Of  course  it  could  make  no 
difference  in  the  {Hinciple  controlling  that 
the  dangerous  place  is  at  the  end  instead  of 
alongside  of  the  street,  if  the  nearness  uf  the 
dangerous  place  rendets  the  street  unsafe  for 
public  use.  And  certainly  tl>e  case  of  the 
cit>'  is  not  any  lietter  from  the  fact  that  it  con- 
tributed to  create  the  dangerous  place,  and, 
by  making  it  appear  to  be  u  part  of  the  street, 
rendered  the  use  of  the  street  unsafe.  The 
demurrer  was  properly  overruled.  Order 
affirmed. 


OOBOBR  V.  KiNDBED. 

(Suvreme  Court  o/  Ulnneanta.    May  18, 1889.) 

Mechanics'  Libns — Res  Adjcdicata. 

a  decree  enforcing  a  mechanic's  lien  held  in- 
competent to  prove  tbe  existeooe  of  the  lien  jprior 
to  the  date  of  the  decree,  as  against  one  holding  a 
mortgage  prior  to  that  date,  who  was  not  a  party 
to  the  action. 

{SylUtbus  by  the  Court) 

Appeal  from  district  court.  Crow  Wing 
county;  Sleepkk,  Judge. 

Action  by  Frederic  O.  Corset  against 
Charles  F.  Kindred. 

S.  C.  ChatJUld,  for  appellant.  &.  S.  Per- 
nald,  for  respondent. 

Gilfillan.  C.  J.  The  action  is  in  eject- 
ment, the  complaint  alleging  title  in  the 
plaintiff,  and  that  tbe  defendant  wrongfully 
withholds  the  premises.  The  answer  denies 
plaintiff's  allegatiun  of  title,  and  alleges  title 
in  the  defendant.  On  these  pleadings  the 
parties  went  to  trial.  On  tlie  trial  It  was 
stipulated  that  November  27, 1883,  tbe  then 
owners  of  tbe  premises  executed  a  mortgage 
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'thereon  to  defendant,  and  tbiit,  default  hav- 
ing been  made,  he  foreclosed  the  mortgage 
by  advertisement,  and  became  the  purchaser 
at  the  sale,  August  10,  1885;  tliat  there  was 
no  redemption;  ami  that  since  August  10, 
1886,  di-fendant  has  been  in  possession.  Tlie 
plaintiff  thereupon  offered  in  evidence  the 
record  in  an  action  commenced  June  24, 
1885, .  by  the  plaintiflF  against  the  former 
owner  of  the  premises,  (to  whicli  this  de- 
fendant was  not  a  party,)  to  enforce  a  me- 
chanic's lien  claimed  by  the  complaint  in 
that  action  to  have  accrued  September  lu, 
1883,  in  which  action  judgment  was  ren- 
dered in  favor  of  the  plHintiff,  adjudging  the 
Jien,  and  directing  the  sale  of  the  land,  and 
pursuant  to  which  the  land  was  sold;  plain- 
tiff becoming  the  purchaser,  February  13, 
1886.  This  was  objected  to  by  defendant  as 
incompetent  and  immateiisil,  and  tlie  objec- 
'tion  was  sustained,  and,  no  other  evidence 
being  introduced,  tlie  court  below  directed  a 
■verdict  fur  defendant,  and  on  the  verdict 
rendered  pursuant  to  such  direction  judg- 
•ment  for  defendant  was  entered,  and  plain- 
•tiff  appeals.  There  was  no  evidence  of  the 
fact  of  the  lien,  and  no  offer  to  prove  it,  ex- 
cept by  the  record  in  said  action.  The  fact 
4)hat  there  was  an  adjudication  of  a  lien  in 
an  action  to  which  he  was  not  a  party,  sub- 
sequent to  the  accruing  of  his  interest,  was, 
of  course,  immaterial,  so  far  as  the  rights  of 
•the  defendant  were  concerned,  as  much  so  as 
would  have  been  a  conveyance  to  plaintiff, 
-or  a  lien  acquired  by  him  subsequent  to  the 
'defendant's  inortgfage;  and  certainly  it  is  ele- 
mentary that  the  record  in  that  action  was 
incompetent  to  establish  the  existence  of  a 
lien  prior  to  the  date  of  the  decree.  So  far, 
then,  as  it  may  have  been  offered  to  prove  a 
•fact  material  in  this  action,  to-wit,  the  ac- 
quiring by  plaintiff  or  the  existence  of  a  lien 
prior  to  defendant's  mortgage,  it  was  incom- 
petent, and  the  only  fact  it  was  competent 
between  the  parties  to  prove,  to-wit,  the 
existence  of  a  lien  from  the  date  of  the  de- 
cree, was  immaterial.  The  record  does  not 
.present  the  question  raised  here  by  appellant, 
.as  to  the  status  and  character  of  the  interest 
acquired  by  a  purchaser  under  a  decree  en- 
forcing a  mechanic's  lien,  as  against  a  pur- 
chaser upon  a  foreclosure  by  advertisement 
of  a  mortgage  subsequent  to  the  mechanic's 
lien,  where  no  one  representing  the  mortgage 
interest  was  a  party  to  the  action  in  which 
the  decree  was  entered,  and  that  question 
cannot  be  decided.    Judgment  atllrmed. 


Hbnkls  et  oLv.  ALDRinai. 
{Supreme  Court  of  Minnesota.    May  18,  1889.) 

Appeal  from  district  court,  Heanepin  county; 
Hicks,  Judge. 

Byron  Sutherlnnd,  for  appellants.  Chas.  J. 
Bartleson,  for  respondent 

QiLFiLLAN,  C.  J.  This  case  la  identical  in  the 
question  presented  with  Corser  v.  Kindred,  ante, 
297,  (just  decided.)  and  the  decision  must  follow 
that  case.    Judgment  affirmed. 


Rtan  Druo  Co.  v.  Peacxxx. 

(Supreme  Court  of  Minnesotct.    May  IS,  1889.) 

Attaobmbnt — ^DissoLDTioy — Adhissioss  in 

PUIASISGS. 

1.  If  a  particular  fact  t>e  admitted  by  the  plead- 
ings, one  party  cannot  claim  that  the  other  is  es- 
topped to  prove  it.  Thus,  where  it  was  admitted 
that  the  defendant,  the  sheriff,  had  restored  to  the 
defendant,  in  a  writ  of  attachment  after  it  was  dis- 
solved, the  pro^rty  levied  on,  the  plaintiff,  who 
was  also  the  plaintiff  in  the  writ,  cannot  claim  that 
the  defendant  is  estopped  because  tlie  fact  is  not 
stated  in  the  return  on  the  writ 

a.  Upon  the  dissolution  of  a  writ  of  attaohment, 
the  otScer  is  not  bound  to  retain  the  prop«rty  to 
enable  the  plaintiff  to  appeal  from  the  order  dis- 
solTing  it,  and  give  a  stay-bond. 

{Syllabus  by  the  Court) 

Appeal  from  district  court.  Pope  county; 
Baxter.  Judge. 

Action  by  the  Ryan  Drug  C!ompany  acrainst 
Joseph  Peacock,  sheriff  of  Pope  county. 
Plaintiff  appeals. 

Wm.  0.  Bioknai,  tot  appellant.  Chat.  P. 
Reeves,  for  respondent. 

OiLFiLLAN.  G.  J.  Appeal  from  a  judg- 
ment in  favor  of  defendant  upon  a  trial  by 
the  court  witliout  a  jury.  The  action  was 
against  the  defendant,  sheriff  of  the  county 
of  Pope,  for  failure  to  make  the  money  upon 
an  execution  upon  a  judgment  of  the  district 
court  in  favor  of  this  plaintiff  against  a  Srra 
styled  "Christianson  &  Hiigen,"  out  of  their 
personal  property,  which  prior  to  the  judg- 
ment lie  had  levied  upon  under  a  writ  of  at- 
tachment issued  in  the  action.  The  facts 
found  by  the  court  below,  so  far  as  is  neces- 
sary to  state  them  in  order  to  present  the 
points  made  by  the  appellant,  are  these:  The 
action  against  Christianson  &  Hagen  was 
commenced  February  4, 1886.  February  5th 
the  writ  of  attachment  was  issued  and  de- 
livered to  this  defendant,  then  sheriff,  and 
on  the  same  day  was  levied  on  the  property. 
March  6th  the  writ  was  set  aside  by  the  dis- 
trict court.  March  9th  this  defendant  deliv- 
ered the  attached  property  to  the  defendants 
in  the  writ  on  their  demand,  and  on  their 
serving  on  liim  the  order  setting  aside  the 
writ.  April  19tb  the  plaintiff  appealed  from 
said  order,  filing  a  bond  for  a  stay,  and  on 
December  11th  following  the  order  was  re- 
versed by  this  court.'  June  21,  1886.  judg- 
ment was  recovered  in  said  action  in  favor 
of  plaintiff,  and  against  Christianson  & 
Hagen.  February  3,  1887,  execution  on  the 
judgment  was  issued  to  this  defendant,  still 
sheriff,  and  by  him,  on  May  2,  1887,  was  re- 
turned wholly  unsatisfied. 

Two  points  are  made  byappellant:  First, 
the  sheriff  is  estopped  by  his  return  on  the 
writ  of  attachment  from  asserting  tliat  he  re- 
turned the  properly  to  the  defendants.  The 
return  indorsed  by  him  on  the  writ,  and  by 
him  filed  with  it.  on  August  27,  1886,  certi- 
fies to  the  levy  of  the  writ  on  the  property, 
but  does  not  mention  what  further  was  done. 
Seoond.  The  sheriff  was  not  justified  in  re- 


'No  opinion  flled. 
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turning  tlie  property  on  the  9th  day  of  March. 

Ajs  to  the  first  of  these  points,  the  court 
held  in  State  v.  Fenner.  27  Minn.  269,  6  N. 
W.  Bep.  790,  that  a  slieriff  is,  as  a  general 
rule,  in  any  controveny  arising  between  him 
and  any  of  the  parties  to  the  action  or  their 
privies,  estopped  from  denying  the  truth  of 
bis  return  as  to  all  matters  material  to  be  re- 
turned. But  the  plaintiff  cannot  now  take 
advantage  of  the  estoppel,  because  the  fact 
as  to  which  it  is  now  sought  to  be  interposed 
ia  alleged  in  the  answer  and  admitted  by  the 
reply,  and  therefore  not  in  issue  in  the  action. 
Had  the  reply  pat  it  in  issue,  then,  upon  de- 
fendant's offer  to  prove  it,  the  objection 
iniglit  have  been  mnde  that  it  could  be  proved 
only  by  the  return;  and  thereupon,  unless 
the  defendant  should  get  leave  of  the  court 
to  iimend,  and  should  amend  his  return  ac- 
cording to  the  truth,  nunc  pro  tunc,  he 
would  have  no  competent  evidence  to  prove 
the  f iict.  But  when'  a  fact  is  admitted  by  the 
pleadings  the  competency  of  evidence  to 
prove  it  is  not  in  question. 

As  to  what  is  the  duty  of  the  sheriff  in  re- 
spect to  the  attached  property  upon  the  dis- 
solution of  the  attHchment,  Drake,  Attachm. 
§  426,  states  the  general  rule  that  "the  spe- 
cial property  of  the  oillcer  in  the  attached 
effects  is  at  an  end,  and  he  is  bound  to  restore 
them  to  the  defendant,  if  be  is  still  the  owner 
of  them,  or,  if  not,  to  the  owner. "  This  is 
certainly  the  logical  rule,  for.  the  writ  being 
fais  only  authority  for  keeping  the  property 
from  the  ownor,  such  authority  is  gone  when 
the  writ  is  dissolved.  It  is  true  that  under 
our  practice  the  plaintiff  may,  by  apt>ealing 
from  the  order  dissolving  the  writ  and  giv- 
ing ttie  bond  for  a  stay,  suspeml  the  opera- 
tion of  the  order,  and  that  such  suspension 
will  relate  back  to  the  date  of  the  order,  so 
that,  if  the  officer  still  has  the  property,  his 
right  to  hold  it  is  restored ;  and  it  may  also 
be.  as  between  the  parties  to  the  writ,  that, 
if  between  the  dnte  of  the  order  and  the  ap- 
peal with  a  stay,  the  sheriff  hiis  returned  the 
property  to  the  defendant,  the  appeid  )in<l  stay 
reiitstates  the  lien  so  that  the  plaintiff  may 
require  the  sheriff  to  retake  the  property. 
Neither  of  these,  however,  is  this  case.  Here 
the  question  is,  is  it  the  duty  of  the  sheriff 
to  retain  the  property  after  the  dissolution  of 
the  writ,  which  is  his  only  warrant  for  hold- ! 
ing  it,  to  enable  the  plaintiff  to  determine ' 
whether  hn  will  appeal,  and  to  perfect  the 
appeal  and  stay,  if  he  decides  to  take  that 
course?  The  statute  is  silent  on  the  point. 
If  it  be  bis  duty  to  still  hold  the  property,  for 
how  long  must  he  hold  it?  Some  author- 
ities suggest  that  be  should  hold  it  for  a  rea- 
sonable time.  But  who  is  to  determine  what 
is  a  reasonable  time?  If  that  be  the  rule,  the 
officer  will  be  liable  to  the  plaintiff  in  case  be 
return  the  property  to  the  defendant  before 
the  end  of  a  reasonable  time,  and  to  the  de- 
fendant in  case  he  refuse  to  return  it  on  de- 
mand after  such  reasonable  lime.  The  posi- 
tion of  tbe  officer  would  be  a  hard  one  if  he 
must  take  the  risk  of  the  court  or  jury  trying 


the  action  against  him  agreeing  with  him  as 
to  what  is  a  reasonable  time.  We  think  it 
is  for  the  plaintiff,  and  not  the  sheriff,  to  do 
what  may  be  necessary  to  preserve  the  inter- 
ests of  the  former  in  case  of  a  dissolution  of 
the  writ.  This  he  may  do  by  procuring  and 
serving  on  the  officer  an  order  directing  him, 
in  case  the  writ  shall  be  dissolved,  to  retain 
the  property,  or  staying  tlie  operation  of  tbe 
order  dissolving  in  case  it  shall  be  made. 
Judgment  affirmed. 


Minnesota  Land  &  Investment  C!o.  «. 

Davis. 

(.Supreme  Court  of  Minnesota.    May  18,  1889.) 

Laud  Qkamts— Cbhtificatb  to  Statb. 

The  oertlScate  of  the  secretary  of  the  interior 
provided  by  section  S  of  the  act  of  congress  of  July 
18, 18M,  entitled  "An  act  relating  to  lands  granted 
to  the  state  of  Minnesota,  to  aui  in  constructing 
railroads, "  certifying  to  the  state  the  lands  grant- 
ed to  it  by  the  congressional  land-grant  act  of 
March  8, 1857,  and  by  the  act  of  ooogress  of  March 
3, 1866,  entitled  "  An«act  extending  the  time  for  the 
completion  of  certain  land-grant  railroads  in  the 
states  of  Minnesota  and  Iowa,  and  for  other  pur- 
poses, "has  the  force  and  effeot  of  a  patent,  and 
its  effect  in  passing  the  title  to  particular  lands 
cannot  be  questioned  by  one  not  Interested. 

(5]/lIabu«  by  the  Court.) 

Appeal  from  district  court,  Brown  coun- 
ty; Webbeb,  Judge. 

Ejectment  by  the  Minnesota  Land  &  In- 
vestment Company  against  Charles  A.  Da- 
vis. 

Daniel  Rohrer  and  Gordon  S.  Cole,  for 
appellant.  Lind  <&  Hagherg,  Beorge  W. 
SoineniUe,  and  /.  M.  Thompson,  for  re- 
spondent. 

OiLFiLLAN,  C.  J.  This  is  an  action  in 
ejectment.  The  plaintiff  demurred  to  one  of 
the  defenses  set  forth  in  the  answer,  and 
from  an  order  overruling  the  demurrer  the 
appeal  is  taken.  The  pait  of  the  answer  de- 
murred to  assume  to  set  forth  the  facts 
through  which  the  title  claimed  by  plaintiff 
was  derived  from  the  United  States,  and  tbe 
defendant  claims  that  such  facts  sliow  that 
no  title  passed  to  the  railroad  company,  un- 
der which  plaintiff  claims  title.  The  answer 
alleges  that  tbe  land  in  question  is  within 
the  lO-mile  limit  of  the  grant  by  congress  to 
aid  in  the  construction  of  that  line  of  rail- 
road now  known  as  the  Winona  &  St.  Peter 
Railroad,  as  the  grant  by  act  of  March  S, 
1857,  of  six  sections  per  mile  was  increased 
to  ten  sections  per  mile  by  the  act  of  congress 
of  March  3,  1865,  entitled  "An  act  extending 
the  time  for  the  completion  of  certain  land- 
grant  railroads  in  the  states  of  Minnesota  and 
Iowa,  and  for  other  purposes;"  that  the  line 
of  said  railroad  was  not  definitely  fixed  till 
August  30, 1864;  that  prior  to  said  date,  and 
on  May  24,  1864,  the  lands  in  question  was 
partof  the  unappropriated  public  domain,  and 
snbject,  unSer  the  act  of  congress  of  May  20, 
1862,  entitled  "An  act  to  secure  homesteads 
to  actual  settlers  on  the  public  domain,"  to 
entry  as  a  homestead  in  tbe  proper  land-office; 
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that  on  satd  May  24.  1864,  one  Thomas 
Thompson  duly  entered  said  land  as  a  home- 
stead nnder  said  act,  and  continued  to  hold 
it  nnder  said  entry  until  June  18, 1869,  when 
the  oomraissioner  of  the  general  land-otnce 
canceled  the  entry;  that  on  June  26,  1870, 
one  Henry  Gilbert  made  entry  upon  said  land 
under  the  pre-emption  laws  of  the  United 
States,  made  improvements  thereon,  and  re- 
sided thereon  until  July  1,  1882,  having,  on 
September  23,  1871,  filed  his  declaratory  pre- 
emption statement;  that  July  21,  1882,  the 
defendant  purchased  Gilbert's  improvements, 
and  took  possession  of  the  land  with  intent 
to  pre-empt  the  same,  and  immediately  after 
he  applied  at  the  proper  land-oflSce  to  01e  up- 
on and  enter  the  same  as  a  pre-emption 
claim,  but  his  application  was  refused  on  the 
ground  that  the  land  had  been  certified  to  the 
state  as  follows;  That  the  commissioner  of 
the  general  land-office,  on  February  28, 1872, 
inadvertently,  and  by  mistake,  caused  said 
land  to  be  certified  to  the  state  for  the  bene- 
fit of  the  Winona  &  St.  Peter  Railroad  Com- 
pany, and  the  said  certification  or  convey- 
ance to  the  state  has  not  since  been  can- 
celed. 

The  defendant  urges  that,  because  at  the 
time  of,  and  prior  to,  the  definite  lomtion  of 
the  line  of  said  railroad,  the  homestead  right 
of  Thomas  Thompson  had  attached,  the  land 
was  excepted  from  the  operation  of  the  con- 
gressional grant,  and  the  act  of  certifying  it  as 
appertaining  to  the  grant  was  absolutely 
void.  As  the  defendant  has  no  interest  in 
tlie  land,  the  facts  pleaded  are  of  no  avail  to 
him,  unless  titey  show  that  the  certificate  to 
the  state  is,  as  to  this  land,  not  merely  void- 
able at  the  Instance  of  the  United  States,  but 
wholly  void,  and  this  the  defendant  concedes. 
The  view  tliiat  we  talce  of  the  question  wheth- 
er, if  the  knd  ought  not  to  have  been  includ- 
ed in  the  list,  it  renders  the  certiticate  void 
or  only  voidable  at  the  election  and  instance 
of  the  government,  makes  it  unnecessary  for 
us  to  consider  whether,  under  the  granting 
act,  a  homestead  riglit  stood  upon  the  same 
footing  with  a  pre-emption  riffht.  The  con- 
gressional land-grant  act  of  1857  did  not  pro- 
vide, so  far  as  concerned  the  lands  lying  "in 
place,"  for  any  further  evidence  from  the 
United  States  ttiat  particular  tracts  passed 
by  the  grant.  The  act  of  March  8,  1866,  pro- 
vided (section  6)  that  the  secretary  of  the  in- 
terior should  issue  to  the  state  patents  for  all 
the  lands  granted.  The  act  of  July  IS,  1866, 
entitled  "An  act  relating  to  lands  granted  to 
the  state  of  Minnesota  to  aid  in  constructing 
railroads,"  provided  (section  8)  that  the 
lands  should  from  time  to  time  be  certified 
to  the  state  by  the  secretary  of  the  interior. 

We  assume  that  the  certificate  referred  to 
in  the  answer  was  such  as  the  act  of  1866 
provides  for,  to- wit,  a  certificate  by  the  sec- 
retary of  the  Interior,  and  especially  as  on 
the  argument  here  the  appellant  assumed  it 
to  be  so.  and  the  respondent  did  not  question 
it.  As  the  land  in  controversy  waa  in  place, 
it  passed  prima /ocis  under  the  grant  upon 


the  definite  fixing  of  the  line  of  the  railroad. 
If  nothing  farther  had  been  done  to  desig- 
nate this  particular  piece  as  passing,  it  would 
have  been  necessary  for  any  one  claiming 
that  it  did  not  to  prove  the  special  circum- 
stances which,  under  the  terms  of  the  grant, 
excepted  this  piece  from  its  operation.  At 
all  times  the  title  was  in  the  United  States  or 
the  state.  At  the  time  of  the  certificate  no 
one  but  the  United  States  or  the  state  had 
any  interest  in  the  land.  No  one  but  the 
United  States  could  complain  because  it  was 
included  in  the  certificate.  This  being  so, 
and  the  certificate  having  the  force  and  ef- 
fect of  a  patent,  how  can  ihe  respondent,  who 
had  no  interest  to  be  affected,  claim  that  the 
piece  ought  not  to  have  been  included?  The 
statute  providing  that  the  secretary  shonid 
certify  the  lands,  the  state  gave  hira  (':« 
power,  and  made  it  his  duty,  to  ascertain 
and  determine,  in  the  first  instance  at  any 
rate,  through  the  action  of  the  land-offlce, 
which  has  charge  and  administration  of  the 
public  lands,  whether  particular  pieces  of 
land  passed  by  the  grant,  and  whether  any 
of  the  circumstances  excepting  particular 
lands  from  the  general  granting  clause,  ex- 
isted. We  conceive  tliis  to  have  t)een  the 
purpose  of  the  act  requiring  the  lands  to  be 
certified,  and  so  that  the  state  and  those  de- 
riving titles  through  It  might  have  definite 
and  certain  evidence  of  their  title.  The 
United  States  might,  in  an  appropriate  ac- 
tion, avoid  the  efl'ect  of  the  certificate  as  to 
any  lands  certified  through  error  of  fact  or 
law  on  the  part  of  the  certifying  officer.  But 
if  the  government  chooses  to  acquiesce  in  the 
act  of  its  odicer,  no  one  not  interested  in  the 
land  can  complain.  McKinnev  v.  Bode.  33 
Minn.  450,  23  N.  W.  Rep.  851.  Order  re- 
versed. 


Sawtbr  v.  Dubu<}Ue  Printino  Oo.  et  al. 

{Supreme  Court  of  Iowa.  May  8,  1889.) 
CoKPORATio:<8 — Sale  or  Assets. 
Where  a  corporation  engaged  in  the  business  of 
printing  and  publishing  could  not  be  carried  on 
with  profit,  and  was  approaching  serious  financial 
embarrassment,  a  sale,  without  fraud  and  in  good 
faith,  of  all  its  property  to  a  rival  corporation  en- 
gaged in  the  same  business,  whose  paid-up  stock 
was  given  in  payment,  affords  no  ground  of  com- 
plaint by  a  stockholder,  even  though  he  was  not 
notified  of,  nor  present  at,  the  meeting  at  whidi 
the  transfer  was  decided  upon. 

Appeal  from  district  court,  Oubaqne  coun- 
ty; O.  P.  OoroH,  Judge. 

This  is  an  action  to  recover  damages  for  an 
alleged  unauthorized  and  fraudulent  disposi- 
tion of  the  property  of  the  Dubuque  Demo- 
crat Printing  &  Publishing  Company,  a  cor- 
poration, whereby  plaintiff,  as  a  storltholder 
in  said  corporation,  was  damaged.  The  ac- 
tion was  originally  brought  at  law,  and  on 
motion  of  tlieplaintifi!,  against  the  objections 
of  the  defendants,  was  transferred  to  and 
tried  as  an  equitable  proceeding.  The  case 
was  referred  to  S.  P.  Adams,  Esq.,  who  made 
a  report  of  his  findings  of  JFact  and  pf  law, 
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&nd  upon  a  re-reference  amended  his  report 
in  certain  respects,  and  recommended  judg- 
ment for  plaintiff  for  $306.95,  instead  of  for 
9422.48,  as  recommended  in  tbe  first  report. 
Tlte  court  held  that,  as  no  fraud  is  reported, 
tbe  plaintiff  is  not  entitled  to  judgment: 
that  the  recommendation  for  judgment  is 
Utaed  upon  causes  of  action  not  stated  in  the 
pleaiitngs,  therefore  not  approved.  The 
judgment  was  entered  dismissing  tlie  case  at 
plaintiff's  costs,  from  which  t>ie  pluintiS  ap- 
peals. Among  other  findings  the  rtferee re- 
ported :  "Ninth.  I  find  the  charge  of  fraud 
made  by  plaintiff  is  not  sustained.  Tenth. 
Tliat  the  sale  and  transfer  of  tlie  property  of 
Democrat  Co.  to  the  pai-ties  who  composed 
tbe  Printing  Co.  was  made  in  good  faith." 
The  Democrat  Company  was  organized  in 
1882,  for  tbe  purpose  of  printing  and  pub- 
lishing a  daily  and  weekly  newspaper.  The 
stockholden  were  practical  newspaper  men, 
and  were  employed  by  the  company  under 
contracts  by  wliich  part  of  tiieir  wages  was 
applied  in  payment  of  their  stock.  Hence 
but  #100  or  9200  was  ever  paid  in  muney  on 
tiie  stock.  Aside  from  this  9100  or  ^00. 
the  company  had  no  income  except  the  re- 
ceipts from  its  business,  and  had  no  outlays 
except  the  expenses  incident  to  the  basineas. 
That  the  receipts  were  not  always  sufficient 
to  meet  expenses  is  evidenced  by  tlie  fact 
that  there  was  no  money  on  hand  with 
which  to  meet  overdue  bills  at  the  time  of  tbe 
sale  complained  of.  Tlie  only  assets  owned 
by  the  company  were  its  subscription  lists, 
advertising  oontructs,  book -accounts,  good- 
will, a  safe,  a  limited  quantity  of  cases,  type, 
and  paper,  must  of  which  was  of  uncertain 
value,  and  but  little  of  which  could  be  relied 
upon  for  funds  with  which  to  pay  the 
92,525.79  of  existing  indebtedness.  The 
Dubuque  Telegraph  was  being  published  in 
competition  with  tbe  Democrat.  The  ap- 
pellant claims  that  the  Democrat  was  the 
more  prosperous  of  the  two.  If  so,  its  condi- 
tion financially  shows  that  there  was  not 
room  for  lioth  papers  to  prosper.  The  value 
of  tbe  Telegraph's  property  is  indicated  by 
Quigley 's  purchase  of  one-half  interest  there- 
in for  93,750,  he  assuming  one-half  of  the 
indebtedness,  not  exceeding  $3,800.  Under 
these  circumstances  negotiations  for  a  con- 
solidation of  the  two  papers,  by  a  sale  of  the 
Democrat  Company's  assets  to  a  new  com- 
pany, were  considered  at  a  meeting,  Decem- 
ber 22,  1884,  at  which  all  officers  and  stock- 
holders of  the  Democrat  Company  were  pres- 
ent, tbe  plaintiff  alone  opposing  tbe  proposi- 
tion then  submitted.  On  January  7,  1885, 
at  a  special  meeting,  at  which  all  the  officers 
and  stockholders  of  the  Democrat  Company 
were  present  except  plaintiff,  the  terms  of 
sale  to  the  printing  company  were  agreed 
npon.  The  plaintiff  was  not  notified  of  this 
meeting,  and  it  is  evident  that  some  of  the 
parties  present  desired  that  he  should  have 
been,  while  others  that  he  should  not  have 
been,  notitied.  All  the  assets  of  tbe  Demo- 
crat Company  were  tryisferred  to  the  Du- 


buque Printing  Company,  in  consideration  of 
95,(X)0  of.the  fuU-paid  capital  stock  of  the 
Dubuque  Printing  Company,  reserving  an 
amount  to  be  collected  from  the  accounts  to 
be  applied  on  tbe  indebtedness  of  tbe  Demo- 
crat Company.  It  is  controverted  whether 
that  amount  was  $1,000  or  $1,500.  The  as- 
sets of  the  Democrat  Company  were  deliv- 
ered, and  the  $5,000  of  capital  stock  after- 
wards issued  and  levied  upon  by  the  sheriff 
to  satisfy  debts  of  the  Democrat  Company. 
S.  M.  Pollooh  and  N.  S.  Utt,  for  appel- 
lant. H,  W.  Stezoart,  for  appellee  Dubuque 
Printing  Company.  Wm.  Graham,  for  ap- 
pellee P.  J.  Quigley. 

Given,  0.  J.  1.  We  have  carefully  ex- 
amined the  exceptions  of  both  parties  to 
these  findings,  and  the  evidence  upon  which 
tlie.'^e  findings  are  based.  We  think  the 
findings  are  sustained  by  the  evidence.  Is 
tlie  plaintiff  entitled,  upon  these  facts,  to 
maintain  this  actiunV  Appellant  does  not 
contend  that  he  could  mitintain  it  at  law,  but 
that  because  of  the  frauds  alleged  equity  will 
grant  him  relief.  Conceding  this  the  Inquiry 
arista,  has  fraud  been  proven?  We  have  al- 
ready said  that  the  finding  of  the  referee  that 
"the  chai-ge  of  fraud  made  by  plaintiff  is  not 
susttaineS-;  ttiat  tlie  sale  and  transfer  of  the 
property  of  the  Democrat  Co.  by  the  stock- 
holdei-s  and  officers  of  the  company  to  the 
parties  who  composed  the  printing  company 
was  made  in  good  faith, " — is  fully  sustained 
by  the  evidence.  Tbe  right  to  maintain  the 
action  dej>e(iding  upon  whether  the  transac- 
tion was  fraudulent,  and  fraud  not  being 
proven,  the  district  court  properly  disap- 
proved the  recommendation  of  the  referee 
for  judgment,  and  dismissed  the  case  at  the 
costs  of  the  plaintiff;  the  financial  condition 
of  the  Democrat  Company  was  such  as  to 
call  for  prompt  action  on  the  part  of  its 
directors  and  stockholders.  Its  capital  stock 
was  without  market  value,  and  its  assets 
largely  such  as  only  to  be  available  under 
some  special  circumstances  that  would  make 
it  desirable.  The  standing  and  relation  of 
the  Dubuque  Telegraph  indicated  that  a  con- 
solidation of  the  two  would  be  attended  with 
success.  The  only  indication  of  fraud  Is  the 
fact  that  plaintiff  was  not  notified  of  the 
meeting  of  January  7th.  It  is  not  clear  that 
this  was  intentional;  yet,  if  it  were,  we 
think  that  this  should  not,  under  all  the  ne- 
cessities and  circumstances  of  the  case,  vitiate 
the  transaction,  which  was  otherwise  honest 
and  in  good  faith.  Concurring  in  the  finding 
of  the  referee  that  the  charge  of  fraud  is  not 
sustained,  and  that  the  transaction  was  in 
goou  faith,  it  is  unnecessary  to  consider  the 
other  questions  made  In  the  record.  The 
judgment  of  the  district  court  is  affirmed. 


Thomas  «.  MoDameld  »t  al. 

(Supreme  Court  of  louia.    May  10, 1889.) 

iMtvvonos—Bvn  os  Boiro — ArroRNaT's  Fbbs. 

1.  Tf  liere  Injanetion  Is  the  only  relief  sought  in 

an  action,  the  party  enjoined  is  entitled,  in  a  sulk 
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on  the  injunction  bond,  to  recover  for  attorney's 
fees  necessarily  Incurred  in  answering  and  de- 
fend^og  the  action  on  tho  merits. 

2.  Where  the  alleKatlons  of  the  petition  did  not 
entitle  the  plaintllf  therein  to  any  relief  but  in- 
junction, the  fact  that  there  was  an  additional 
prayer  for  "such  other  and  further  relief  asj "  etc , 
did  not  change  the  action  so  as  to  malce  the  injunc- 
tion only  an  auxiliary  to  the  other  relief. 

Appeal  from  superior  court  of  Cedar  Bap- 
ids;  John  T.  Stoneman,  Judge. 

Action  upon  an  injunction  bond.  There 
was  a  trial  to  a  jury,  and  on  motion  of  de- 
fendant the  court  directed  a  verdict  for  the 
defendant,  to  which  plaintiff  excepted.  Plain- 
tiff appeals.  Tlie  court  makes  the  following 
finding  of  facts:  That  September  17.  1838, 
Hannah  O.  McDaneld  brought  her  action  in 
equity  against  George  W.  Burnside,  sheriff 
of  Linn  county,  and  John  Thomas,  in  which 
she  stated  tliat  she  was  the  unqualified  own- 
er of  certain  real  estate  described,  including 
lots,  in  block  4,  Marion,  Iowa;  that  Burn- 
side,  as  sheriff,  had  levied  upon,  advertised, 
and  was  proceeding  to  sell  said  real  estate, 
unless  .restrained,  upon  an  execution  on  a 
judgment  in  favor  of  John  Thomas  and 
against  T.  J.  McDaneld;  that,  it  sold,  it 
would  cast  a  cloud  and  pretended  lien  upon 
the  premises;  that  she  had  no  other  speedy 
or  adequate  remedy  at  law,  and  therefore 
asked  "that  a  temporary  writ  of  injunction 
be  granted  to  enjoin  the  sheriff  from  selling 
said  premises,  and,  on  the  hearing  of  said 
case,  tliat  the  injunction  be  made  perpetual, 
and  tor  such  other  and  farther  relief  as  peti- 
tioner is  entitled  to;"  that  a  temporary  writ 
was  ordered  upon  the  finding  of  the  bond; 
that  said  Hannah  0.  McDaneld,  witli  J.  H. 
Hoagland  as  surety,  executed  the  bond  sued 
upon,  which  is  conditioned  that  Hannah  O. 
McDaneld  will  pay  all  damages  which  may 
be  adjudged  against  her  by  reason  of  said  in- 
junction; lltat  the  defendants  in  said  case 
answered  said  petition,  averring  that  the 
land  de8cril>ed,  at  the  time  it  was  levied  upon, 
was  in  fact  the  land  of  T.  J.  McDaneld ;  that 
previous  to  said  leirysaid  lands  had  been  con- 
veyed by  T.  J.  McDaneld  to  Hannah  0.  Mc- 
Daneld, without  any  consideration  whatever, 
and  with  intent  to  hinder  and  defraud  the 
creditors  of  T.  J.  McDaneld;  that  T.  J.  Mc- 
Daneld was  then  indebted  to  John  Thomas 
to  the  amount  of  the  judgment,  upon  which 
an  execution  was  issued,  and  that  said  judg- 
ment was  a  lien  upon  said  lands;  that  after- 
wards the  defendants  filed  an  amended  and 
substituted  answer,  in  which  they  deny  that 
the  plaintiff  was  the  full  and  unqualified 
owner  of  the  property  described  in  the  peti- 
tion, and  averred  that  said  lot  3  is  and 
was.  at  the  time  of  the  levy,  the  property  of 
T.  J.  McDaneld;  that  at  the  March  term, 
1888,  a  decree  was  rendered  and  entered  in 
said  case  wherein  the  court  did  "order  and 
adjudge  and  decree  that  the  equity  of  said 
case  is  with  the  defendants  upon  their  said 
amended  and  substituted  answer,  and  tliat 
said  lot  three,  in  block  four,  in  Marion,  Iowa, 
was  the  property  of  T.  J.  McOaneld  at  and 


prior  to  the  levy  of  the  execution  against 
said  T.  J.  McDaneld,  referred  to  in  the  plain- 
tiff's petition,  and  liable  to  be  sold  upon  said 
execution  as  the  property  of  said  T.  J.  Mc- 
Daneld; and  the  court  doth  order  and  ad- 
judge and  decree  that  so  far  as  the  writ  of 
injunction  restrained  defendant  from  adver- 
tising and  selling  saiJ'  lot  thi-ee,  block  four, 
Marion,  Iowa,  the  same  be  released  and  dis- 
solved, and  said  petition  thereto  bedissolved 
as  to  the  said  lot  three,  block  four,  Marion, 
Iowa,  and  that  plaintiff  pay  cosU."  The 
court  further  certifies  that  the  plaintiff,  John 
Thomas,  brought  this  action  on  said  Iwnd  to 
recover  $100  damages  for  the  wrongful  suing 
out  of  said  writ,  and  restraining  the  sale  un- 
der said  execution,  alleging  that  by  reason 
thereof  he  was  put  to  great  trouble  and  ex- 
pense in  defending  against  same,  and  that, 
in  order  to  procure  a  dissolution  of  said  in- 
junction, he  was  compelled  to  and  did  employ 
an  attorney  to  defend  the  suit,  and  became 
obligated  and  liable  to  pay  therefor  the  sum 
of  9100;  that  issue  was  joined  upon  said  pe- 
tition and  tlie  parties  proceeded  to  trial,  the 
defendant  claiming  that  said  injunction  wa» 
auxiliary  to  the  main  issue— the  title — in  the 
former  case,  and  that  no  motion  was  made 
to  dissolve  the  same,  but  that  the  same  was 
dissolved  upon  the  final  hearing  upon  the 
merits;  that  it  appeared  on  the  trial  that 
Henry  Rickel  was  employed  by  John  Thom- 
as, and  appeared  as  his  attorney,  and  de- 
fended said  equity  case,  and  that  his  services 
were  reasonably  worth  675.  The  following 
question  is  certified  to  this  court  for  decision: 
"  On  such  state  of  facts  as  appear  by  the  fore- 
going, did  the  court  err  in  directing  the  ver- 
dict of  the  jury  for  the  defendants?" 

Rickel  &  Crocker,  for  appellant.  Davis  & 
Voris,  for  appellees. 

GrvEN,  C.  J.  1.  It  will  be  observed  that 
the  only  damage  claimed  is  for  expenses  in- 
curred for  attorney's  fees,  and  that  the  only 
service  rendered  by  the  attorney  was  in  an- 
swering the  petition  in  equity,  and  in  de- 
fending the  case  on  the  final  hearing.  It  is 
well  esttiblished  by  repeated  decisions  of  thia 
court  that  expenses  necessarily  incurred  for 
attorney's  fees  in  defending  against  an  in- 
junction may  be  recovered  in  an  action  oa 
the  injunction  bond.  Such  damage,  howev- 
er, does  not  include  expenses  in  defending 
against  otlier  features  of  the  case  in  whicti 
the  injunction  was  issued.  In  Lahgworthy 
V.  McKelvey,  25  Iowa.  49,  the  courts  say: 
"If  a  case  should  arise  where  the  injunction 
was  dissolved  after  a  hearing  on  the  merits, 
and  this  was  the  only  relief  sought,  and  ail 
there  was  in  the  case,  we  are  not  to  be  un- 
derstood as  holding  that  counsel  fees  might 
not  be  recovered.  In  other  words,  we  do 
not  hold  that  such  recovery  is  to  be  confined 
alone  to  cases  where  the  injunction  ia  dis- 
solved on  motion." 

The  sole  question  lief  ore  us  is  whether  the 
services  rendered  in  answering  the  petition 
and  defending  on  th«  trial  were  services  ia 
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defending  against  the  injunction.  This  de- 
pends upon  whether  tlie  oase  was  an  inde- 
pendent proceeding  for  injunction  alone,  or 
whether  the  injunction  was  a  mere  auxiliary 
to  H  pioceeding  for  other  relief.  The  relief 
asktxl  was  that  the  sale  be  enjoined,  "and 
for  such  other  and  further  relief  as  petitioner 
is  entitled  to."  The  allegations  of  the  peti- 
tion did  not  entitle  the  petitioner  to  any  oth- 
er relief  than  injunction.  Strike  the  prayer 
for  injunction  and  tlie  allegations  upon  which 
it  is  asked  from  the  petition,  and  tliere  is  no 
case  left.  In  Langworthy  v.  McKelvey  and 
in  Carroll  Co.  v.  Kailroad  Land  Co.,  53  Iowa, 
685,  6  N.  W  Rep.  69,  the  court  held  that  the 
injunction  was  only  auxiliary  to  the  other  re- 
lief asked.  True,  the  relief  asked  in  this 
case  depends  upon  the  question  of  title,  but 
that  does  not  change  the  fact  that  it  is  an  in- 
dependent proceeding  for  injunction  only. 
Being  for  injunction  only,  there  is  nothing 
else  in  the  case  to  defend  against.  Had  a 
motion  been  made  todissolvethis  injnnction, 
it  would  have  involved  the  same  investiga- 
tion that  was  made  on  the  triiU;  and,  had 
such  motion  been  mside  and  sustained,  the 
case  would  have  been  Anally  disposed  of  as 
provided  in  section  3401,  Code,  as  there 
would  have  been  nothing  left  to  proceed  up- 
on. The  case  wiis  one  for  injunction  alone, 
and  what  wiis  done  in  the  way  of  defense 
was  against  the  injunction,  and  resulted  in 
its  dissolution.  We  hold,  under  the  facts 
certified,  that  the  plaintiff  was  entitled  to  re- 
cover his  expenses  for  attorney's  fees  neces- 
9;trily  incurred  In  defending  the  case  in  eq- 
uity, and  that  the  court  erred  in  directing 
the  jury  to  find  for  the  defendants.  Be- 
versed. 


BUIGOS  «.  EWEN. 
(Supreme  Court  of  lotoa.    May  11, 1889.) 

SAI.E — WhjLT  CONSTlTtrrBS — DlTINUa. 

1.  Ad  action  to  recover  personal  property  will  not 
be  defeated  by  the  fact  that  before  the  commenoe- 
ment  of  the  action,  taut  long  after  demand  for  the 
property  had  been  made,  defendant  transferred 
the  possession  of  It  to  his  son. 

2.  Where  a  sale  is  made  with  the  understanding 
that  title  shall  not  pass  until  full  payment  is  made, 
the  sale  is  not  complete  until  such  payment, 
thoajrh  the  property  may  have  been  delivered  to 
the  vendee. 

&  In  suob  case,  the  vendee  cannot  Interpose,  as 
a  defense  in  an  action  by  the  vendor  to  recover 
the  property,  that  he  bad  been  garnished  as  the 
debtor  of  the  plaintlfl,  and  so  prevented  from 
making  payment. 

4.  A  special  finding  snbmitted  to  the  ]ury  on  the 
court's  own  motion  need  not  be  submitted  to  the 
inspection  of  counsel. 

Appeal  from  district  court,  Harrison  coun- 
ty; C.  H.  Linvis,  Judge. 

This  is  an  action  to  recover  a  certain  team 
of  horses,  the  plaintiff  alleging  that  he  was 
the  absolute  and  unqualified  owner  thereof 
by  purchase;  that  the  defendant  wrongfully 
detained  the  same  from  him,  claiming  to 
have  purchased  the  same  from  plaintiff.  The 
defendant  answered,  denying  generally,  and 
ailing  that  he  had  purchas»l  the  team,  and 


took  possession  thereof  under  delivorr  made 
to  him  by  the  plaintiff,  and  that  tl.  reafter, 
and  before  the  commencement  of  this  suit,, 
be  was  garnished  at  the  suit  of  S.  N.  Dale 
v.  C.  I.  Briggs;  that  he  had  answered  in- 
said  garnishment  suit,  showing  an  indebted- 
ness of  9tM>5  to  Briggs,  and  that  the  said  suit, 
was  then  pending.  The  plaintiff  in  reply 
alleges  that  defendant  agreed  to  take  the 
team  at  $375;  that  plaintiff  refused  to  deliv- 
er the  team  until  purchase  money  was  paid, 
and  it  was  agreed  that  defendant  would  then 
pay  $10,  and  wouIJ  meet  plaintiff  at  Wood- 
bine, and  pay  him  the  balance  on  the  next 
day,  plaintiff  to  leave  the  team  at  defend- 
ant s  premises  between  plaintiff's  home  and 
Woodbine;  that  it  was  distinctly  agreed  that 
the  team  remain  the  property  of  the  plain- 
tiff until  the  balance  of  the  purchase  money 
was  paid,  and,  if  the  purchase  money  wa» 
not  paid,  the  team  was  to  be  returned  to 
plaintiff  on  demand,  defendant  to  have  no 
right,  title,  or  interest  in  said  team,  nor  was- 
said  purchase  to  be  considered  conaumiuated 
until  such  time  as  plaintiff  received  the  pur- 
chase price;  that  plaintiff  met  defendant 
next  day,  and  he  refnsed  to  pay,  and  after- 
wards the  plaintiff  tendered  back  the  $10  re- 
ceived by  him,  and  demanded  the  team, 
which  defendant  refused  to  deliver.  The 
case  was  tried  to  a  jury.  Verdict  and  judg- 
ment for  plaintiff.  Defendant  appeals,  as- 
signing as  errors  the  lefusal  of  the  court  to 
give  certain  instructions  asked,  and  in  sub- 
mitting a  special  finding,  and  in  overruling 
the  motion  for  new  trial. 

The  instructions  asked  were  as  follows: 
"(1)  The  unoontro verted  evidence  show* 
that  at  the  time  this  action  was  commenced 
the  defendant  was  not  in  possession  of  the 
property.  You  will  therefore  find  for  the 
defendant.  (2)  If  the  testimony  shows  that, 
at  the  time  this  action  was  commenced,  the 
defendant  did  not  have  possession  of  the 
property,  then  your  verdict  should  l>e  for  de- 
fendant. (3)  If  the  property  was  sold  on 
condition  that  it  should  not  pass  to  defend- 
ant until  it  was  fully  paid  for,  and  you  fur^ 
ther  find  that  defendant  was  ready  to  pay, 
and  was  only  prevented  from  doing  so  by  the 
garnishment,  then  the  law  will  consider  the 
payment  as  made,  and  your  verdict  should 
be  for  the  defendant.  (4)  Where  the  agree- 
ment is  that  property  is  to  be  paid  for  in- 
cash  on  delivery,  and  the  property  is  deliv- 
ered, the  sale  is  complete;  whether  the  pay- 
ment is  made  or  not.  Therefore,  if  the  tes- 
timony shows  In  this  case  tliat  the  team  was- 
te be  paid  for  on  delivery,  and  you  find  tliey 
were  delivered,  your  verdict  should  be  for 
the  defendant.  (5)  Defendant  sets  up,  by 
the  way  of  plea  in  bar  and  abatement  of  thl» 
action,  that  prior  to  the  same  he  was  gar- 
nished for  the  proceeds  of  the  property.  It 
is  shown  by  the  record  that  such  is  the  fact, 
and  that  such  garnishment  proceeding  is 
now  pending;  therefore  your  verdict  should 
be  for  the  defendant." 

It  appeared  by  the  uncuntroverted  test!- 
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inony  that  plaintiff  and  defendant  did  have 
an  agreement  for  the  sale  of  the  horses  in 
oontrorersy  by  plaintiff  to  defendant  at  the 
price  of  $375;  that  defendant  paid  to  plain- 
tiff flO;  and  that  it  was  agreed  that  he 
would  pay  the  balance  at  Woodbine  on  the 
next  day,  piaintiff  to  leave  the  horses  at  de- 
fendant's farm,  where  his  son  lived,  on  the 
next  day,  on  iiis  way  to  Woodbine,  where 
the  money  was  to  be  paid;  that  lie  did  so 
leave  the  horses  on  the  next  day,  and  that 
before  payment  of  the  money  the  defendant 
was  garnished  as  a  supposed  debtor  of  the 
plaintiff  at  tlie  suit  of  one  Dale,  for  which 
reason  he  refused  to  pay  the  plaintiff;  where- 
upon plaintiff  tendered  back  the  $10.  and  de- 
manded the  team,  which  the  defendant  re- 
fused to  return. 

Sanford  H.  Cochran,  for  appellant.  H. 
H.  Roadifer  and  Bolter  di  8oni,  for  appellee. 

Given,  C.  J.  1.  The  main  question  to  be 
determined  in  this  case  was  whether  the  sale 
was  upon  condition  that  title  should  not  pass 
to  the  defendant  until  payment  was  made, 
or,  in  the  language  of  the  special  findings 
snbmitted  to  the  jury:  "  Was  the  sale  of  the 
team  in  controversy  made  on  condition  that 
cash  was  to  be  paid  before  title  passed?" 
The  jury  answered  this  special  finding  in  the 
a£Brmative, — an  answer  which  is  fully  sus- 
tained by  the  evidence. 

2.  There  was  no  error  in  refusing  the  in- 
structions asked.  The  only  testimony  tend- 
ing to  show  that  the  defendant  was  not  in 
possession  of  tlie  team  at  the  time  the  suit 
was  commenced  was  his  statement  that  in 
dividing  his  property  between  the  10th  and 
15th  of  May,  his  son  got  the  team.  This 
was  long  after  the  demand  for  and  refusal 
to  return  the  team,  and  such  mere  colorable 
possession  could  not  defeat  the  action.  The 
third  instruction  was  properly  refused,  be- 
cause, if  the  sale  was  on  condition  that  title 
should  not  pass  until  full  payment  was  ma.ie, 
defendant  could  not  be  garnished  so  as  to 
defeat  that  condition.  In  that  case  the  prop- 
erty did  not  pass  until  payment,  and  until  it 
passed  there  was  no  indebtedness.  The 
fourth  does  not  state  the  law  correctly. 
Where  the  agreement  is  that  the  property  is 
to  be  paid  for  in  cash  on  delivery,  and  the 
property  is  delivered,  the  sale  is  not  complete 
until  payment  is  made.  The  garnishment  of 
the  defendant  was  not  a  bar  or  defense  to 
this  action,  if  the  sale  was  on  the  condition 
claimed  and  found,  and,  if  not  upon  Uiat  con- 
dition, the  plaintiff  was  entitled  to  recover; 
hence  there  was  no  error  in  refusing  the 
fifth  instruction  asked. 

3.  The  abstract  fails  to  show  that  the  spe- 
cial finding  was  submitted  at  the  request  of 
the  counsel  for  jdaintiff,  or  without  the 
knowledge  of  the  counsel  for  the  defendant. 
If  submitted  by  the  court  on  its  own  motion, 
as  we  may  presume  from  the  record  it  was, 
it  is  not  required  that  it  be  submitted  to  the 
inspection  of  counsel.  Clark  v.  Ralls,  71 
Iowa.  189,  32  N.  W.  Rep.  327.    There  was 


nothing  In  the  specuil  finding  that  teadad  to 
lead  the  mind  of  the  jury  from  oUier  Issues, 
or  mislead  them. 

4.  The  verdict  is  in  accordance  with  the 
law  as  given  by  the  court,  and  fully  sus- 
tained by  the  evidence.  Finding  no  error 
in  either  of  tlie  respects  assigned,  the  judg- 
ment of  the  district  court  is  affirmed. 


COLB  e.  Oreen; 
(Supreme  Court  of  Iowa.    May  11, 18S9.) 
Cbattbl  Mortoaoes— SnERivrs. 
la  on  action  aKsinst  a  sheriff  to  recover  personal 
property  levied  on  by  him,  by  one  claiming  ander 
a  mortgage  of  each  property,  wliere  tbe  (herifl  bad 
actual  notice  of  such  mortgage  prior  to  the  matt- 
ing of  the  lavT,  the  fact  that  the  description  of  the 
property  In  the  mortgage  is  so  indefinite  that  the 
record  of  it  would  not  oonstitate  notice  to  a  pur- 
chaser, cannot  be  set  up  as  adrafense  by  the  sheriff. 

Appeal  from  district  coiirt,  O'Brien  coun- 
ty; C.  H.  Lewis,  Judge. 

P.  K.  Bailey,  for  tippellant.  Alfred  Mor- 
ton and  0.  M.  Barrett,  for  appellee. 

OivE^r,  C.  J.  1.  The  plaintiff,  F  Qt.  Cole, 
brings  this  action  to  recover  the  possession 
of  certain  chattel  property  from  the  defend- 
ant, W.  C.  Green,  sheriff,  who  took  the  same 
under  an  attachment  as  the  property  of 
George  Wall.  The  plmntifl  claims  the  prop- 
erty by  virtue  of  a  chattel  mortgage  from 
Wall  to  him.  The  parties  waived  a  jury,  and 
the  case  was  submitted  to  the  court,  and 
judgment  entered  against  the  defendant,  and 
defendant  appeals,  assigning  as  errors:  JB^rat, 
that  tlie  court  erred  in  rendering  judgment 
against  the  defendant,  for  tlie  reason  that 
there  was  no  notice  to  defendant  of  the  ex- 
istence of  said  mortgage  upon  the  stock  of 
goods,  either  actual  or  constructive,  prior  to 
the  levy  of  the  attachment;  aecond,  that  the 
court  erred  in  rendering  judgment  against 
the  defendant  for  the  reason  that  the  evi- 
dence shows  that  tlie  mortgiige  given  by 
Wall  to  Cole  was  fraudulent,  and  given  for 
the  purpose  of  aiding  Wall  to  defraud  his 
creditors,  and  was  without  consideration; 
third,  that  said  mortg-age  did  not  import  no- 
tice of  record,  for  the  reason  that  the  s;ime 
was  void  for  want  of  proper  description  and 
location.  The  mortgage  is  upon  "all  my  res- 
taurant stock,  consisting  of  candiee,"  etc., 
describing  the  property  particularly,  "now, 
in  use  in  said  restaurant,  which  is  located  on 
lot  number  15,  in  block  13."  There  is  no 
other  location  given.  The  Judgment  shows 
that  the  court  found  that  the  defendant  sher- 
iff, through  Ills  deputy,  who  levied  the  at- 
tachment, had  actual  notice  of  the  existence 
of  the  mortgage  prior  to  the  making  of  the 
levy,  and  this  the  court  might  very  properly 
have  found  from  the  testimony,  though  there 
is  conflict  with  regard  to  it.  "  The  mortgage, 
which  is  so  indefinite  as  to  the  description  of 
property  that  the  record  thereof  would  not 
constitute  sufficient  notice  to  a  purchaaor. 
may  nevertheless  be  valid  between  the  par- 
ties who  are  aware  of  the  facts."  Ciusp  ▼. 
Digitized  by  VjOOQIC 
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Trowbridge.  74  Iowa,  550,  38  N.  W.  Rep. 
411.  It  follows  Ihat,  the  defendant  having 
«ctual  notice  of  this  moi'tgage  before  making 
the  levy,  the  mortgage  is  \alid  as  to  him, 
notwithstanding  its  defective  description  of 
the  property.  This  being  tlie  case,  it  is  im- 
material as  to  these  parties  whether  the  mort- 
gage had  been  recorded  or  not.  The  court 
found  that  the  mortgage  was  not  fraudulent. 
This  finding  is  not  without  support  in  the 
testimony,  and  under  the  well^ettleii  rule 
we  cannot  interfere  with  it.  The  judgment 
of  the  district  court  is  affirmed. 


Tool  e.  Wigbtm an  tt  al. 
{Supreme  Court  of  Iowa.    May  11, 1889.) 
ApFBAi. — Rbcord. 
Where  the  abstract  on  appeal  fails  to  show  that 
notice  of  appeal  was  serred,  the  appeal  will  be  dis- 
missed. 

Appeal  from  district  court,  Jasper  county, 
Alanson  Clark,  for  appellants.     Winsloio 
4i  Vamum,  for  appellee. 

Given,  C.  J.  1.  This  case  is  submitted 
upon  the  appellants'  abstract  of  the  record  and 
argument.  The  abstract  shows  that  the  case 
is  presented  on  certain  questions  certifled  by 
the  trial  judge  for  the  opinion  of  this  court, 
but  it  does  not  appear  that  any  notice  of  ap- 
peal was  ever  served.  The  case  wiU  be  dis- 
missed. 


Pbebton  v.  Hull. 

iSupreiM  Court  of  Iowa.    May  11, 1889.) 

DrvBKSioit  ov  Watck— Adyebsi  Usx. 

1.  Under  Code  Iowa,  $  2081,  providing  that  to 
support  a  claim  of  easement  in  land  by  adverse 
poeeesslon  for  10  years,  such  possession  must  be 
proved  "by  evidence  distinct  from  and  independ- 
ent of  the  oae,  and  that  the  party  against  whom 
the  claim  is  made  had  express  notice  thereof," 
proof  merely  that  for  more  than  10  years  plalntifF 
had  kept  the  water  of  a  stream  diverted  so  as  to 
flow  over  defendant's  land  is  not  suiBolent  to  es- 
tablish a  right  to  continue  such  use. 

2.  Where  plaintiff  has  wronj[f uUy  diverted  the 
water  of  a  stream,  so  as  to  make  it  flow  over  de- 
fendant's land,  he  is  in  no  position  to  complain  of 
defendant's  cutting  a  diUdt  to  turn  the  water  onto 
a  railroad  right  of  way,  because  It  may  thus  possi- 
bly return  to  plaintUTs  land. 

Appeal  from  district  court,  Harrison  coun- 
ty; C.  H.  Lewis,  Judge. 

The  plaintiff  and  defendant  are  owners  of 
adjoining  farms.  This  is  an  action  in  equity, 
by  which  the  plaintiff  seeks  to  enjoin  the  de- 
fendant from  making  a  ditch  upon  defend- 
ant's land,  which  it  is  alleged  will  cause  wa- 
ter tu  How  on  the  plai ntiff 's  land,  to  bis  inj  ury. 
Tliere  was  a  trial  upon  the  merits,  and  a  tem- 
porary injunction  wliich  had  been  granted 
was  dissolved,  and  tlie  petition  dismissed. 
Plaiutiff  appeals. 

S.  U.  Cochran,  for  appellant  O.  Mao- 
Ktnzie  and  J,  H.  Smith,  for  appellee. 

RoTHKOCK,  J.    The  parties  each  own  80 
acres  of  land.     The  line  between  their  farms 
runs  east  and  west,  and  the  plaintiff  owns  80 
v.42N.w.no.4— 20 


I  acres  south,  and  the  defendant  the  tract  north 
I  of  the  line.  A  stream  of  water  enters  plain- 
tiff's land  from  the  east,  near  the  iiortli-east 
coi  ner,  and  runs  a  short  distance  in  a  west- 
erly direction,  and  curves  to  the  north  across 
the  line,  and  then,  in  a  south-westerly  direc- 
tion, to  a  culvert  in  the  Chicago  &  Xorth- 
weatern  Railroad,  which  croiiBeB  the  western 
part  of  the  two  tracbi  in  a  south-westerly  di- 
rection. The  defendant  commenced  cutting 
a  ditch  from  the  stream  on  his  own  land,  and 
near  the  line,  due  west  to  the  railroad  right 
of  way.  The  plaintiff  objected  to  this,  on  the 
alleged  ground  that  if  the  ditch  should  be 
completed  the  water  would  flow  therein  to 
the  railroad,  and  then  back  on  the  west  part 
of  plaintiff's  land,  to  his  injury.  Both  par- 
ties concede  that  the  owner  of  agricultural 
lands  has  no  right  to  collect  surface  water  on 
his  own  land  and  discbarge  it  in  a  body  upon 
the  adjoining  land,  to  the  injury  of  the  own- 
er. The  plaintiff  contends  that  it  is  not  mere 
surface  water,  but  that  it  is  a  natural  btream, 
with  well  defined  banks  and  channel.  The 
defendant's  contention  is  that  it  is  immate- 
rial whether  it  is  a  natural  stream  or  mere 
surface  water.  He  claims  that  he  has  the 
right  to  cut  the  ditch  and  discharge  the  wa- 
ter on  the  railroad  right  of  way,  even  if  by 
flowing  back  it  may  injure  the  plaintiff's 
land,  because  the  plaintiff  wrongfully  divert- 
ed the  water  from  his  own  land  on  the  de- 
fendant's land  in  the  first  instance,  and  the 
defendant  has  the  right  to  turn  It  back.  The 
principal  contention  in  ttie  case  is  which  is 
the  dominant  and  which  the  servient  estate; 
or,  in  other  words,  if  the  water  as  it  enters 
the  plaintiff's  land  liad  been  left  free  to  flow 
upon  the  natural  surface,  would  it  have 
crossed  the  line,  and  over  upon  tlie  land  of 
the  defendant?  Upon  this  question  of  fact, 
and  upon  the  question  as  to  the  plaintiff's 
alleged  interference  with  the  natural  course 
of  the  water,  whereby  it  was  turned  upon  the 
defendant's  land,  a  large  number  of  wit- 
nesses were  examined.  The  taxable  costs  of 
the  case  in  the  district  court  amounted  to 
nearly  S400. 

It  is  apparent  from  this  statement  that  we 
cannot  review  the  evidence.  We  will  state 
the  facts  whicli,  in  our  opiriion,  should  be 
considered  as  established  by  the  testimony. 
The  stream  of  water  which  is  the  cause  of  all 
the  contention  and  trouble  is  of  recent  origin. 
Some  20  years  ago,  before  the  land  was 
brought  under  cultivation,  and  when  nearly 
all  theadjacent  country  was  in  a  state  of  nat- 
ure, there  was  a  low  swale  or  slough  which 
entered  the  plaintiff's  land  at  the  point  where 
it  is  now  claimed  there  Is  a  natural  stream. 
The  bottom  of  this  slough  or  depression  was 
then  covered  with  grass.  In  times  of  rain 
the  water  flowed  over  it  in  a  stream.  A  very 
decided  weight  of  evidence  is  to  the  effect  that 
the  water  dill  not  tlien  flow  across  the  line  and 
onto  deiendant's  land.  It  is  true  that  at  times 
of  duod  the  water  may  have  spread  upon  de- 
fendant's land,  but  actual  levels  show  that 
the  natural  flow  was  over  the  plaintiff's  luud> 
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to  the  south-west.  The  plaintiff  improved 
his  land  some  20  years  ago.  The  defendant 
did  not  improve  until  later.  The  water  in 
the  slough  was  a  source  of  trouble  to  the 
plaintiff.  He  plowed  and  scraped  in  tlie 
slough  on  his  own  land.  He  and  his  wit- 
nesses claim  that  this  was  only  for  the  pur- 
pose of  straightening  the  bed  of  the  stream. 
But  we  think  the  preponderance  of  the  evi- 
dence is  that  this  was  done  to  prevent  the 
water  from  flowing  in  a  south-westerly  direc- 
tion over  bis  land.  Indeed,  we  thinii  it  is 
fairly  shown  that  he,  by  the  use  of  boards 
and  banks  of  earth,  turned  the  water  upon  the 
defendant's  land.  If  tliis  be  correct, — and, 
as  we  have  said,  we  think  the  evidence  fairly 
establishes  it, — the  defendant  would  have 
had  the  right  then  and  there,  and  no  matter 
whether  the  water  should  be  regiirded  as  mere 
surface  water  or  a  natural  stream,  to  erect 
an  embankment  or  dike  across  the  course  of 
the  water,  and  thus  keep  it  off  bis  land.  But 
the  plaintiff  contends  that,  even  if  it  be  true 
that  by  making  barricades  of  boiirJs,  and 
plowing  and  scraping,  he  changed  the  flow 
.of  water  from  Ids  land  to  the  defendant's,  the 
acts  were  done  more  than  10  years  before  this 
action  was  commenced,  and  that  he  has  by 
lapse  of  time  acquired  the  right  to  the  flow 
of  water  as  it  now  is  by  adverse  right  or 
prescription.  We  do  not  think  this  position 
is  sound.  The  right  thus  acquired  would  be 
ill  the  nature  of  an  easement.  Section  2031 
of  the  Code  is  as  follows:  "In  all  suits  here- 
after brought  in  which  title  to  any  easement 
in  reiil  estate  shall  be  claimed  by  virtue  of 
adverse  possession  of  the  same  for  tlie  period 
of  ten  yeiirs  or  by  prescription,  the  use  of  tlie 
same  shall  not  be  admitted  as  evidence  that 
the  party  claimed  the  easement  as  his  right, 
but  the  fact  of  adverse  possession  shall  be 
proved  by  evidence  distinct  from  and  inde- 
pendent of  the  use,  and  that  the  party  against 
whom  the  claim  is  made  had  express. notice 
thereof,  and  these  provisions  shall  apply  to 
public  as  well  as  private  claims."  It  is  not 
claimed  that  there  had  been  adverse  use  of 
the  flow  of  water  for  10  years  prior  to  the  en- 
actment of  the  Code,  and  there  is  no  evidence 
other  than  the  mere  use  that  the  defendant, 
or  those  under  whom  he  claims,  had  express 
notice  that  the  claim  was  adverse.  Under 
this  provision  of  the  law  and  the  decisions 
of  this  court  the  plaintiff  acquired  no  right 
to  continue  the  flow  of  water  on  the  defend-, 
ant's  land.  See  State  v.  Mitchell,  58  Iowa, 
667.  12  N.  W.  Bep.  598;  Zigefoose  v.  Zige- 
foose,  69  Iowa.  391, 28  N.  W.  Rep.  654;  State 
V.  Birmingham,  38  N.  W.  Rep.  121.  Having 
found  that  the  plaintiff  should  have  taken 
care  of  the  water  which  came  upon  his  land 
from  the  east,  he  is  in  no  position  to  complain 
of  the  defendant  for  cutting  a  ditch  and  con- 
ducting the  water  on  the  railroad  right  of 
way.  If  he  had  awaited  the  completion  of 
the  ditch  to  the  railroad  right  of  way,  and 
then  found  that  he  was  Injured  by  water  be- 
ing cast  back  upon  his  land,  he  could  have, 
by  a  ditch  or  drain,  conducted  it  south-west. 


to  a  culvert  in  the  railroad  near  the  Boyer 
river.  Our  conclusion  is  that  the  decree  of 
the  district  cuui  t  should  be  affirmed. 


Batie  e.  AixisoN. 

(Supreme  C<mrt  <tf  Iowa.    May  11, 1889.) 

Vbndor  AMD  Vbkdbb— Contracts. 

An  offer  to  give  a  warranty  deed  for  certain 
land,  "aa  title  now  stands,"  and  a  response  that 
"We   accept   your    offer  without    qualiflcatlon. 

•  •  •  We  understand,  of  course,  tnat  you  have 
L.'s  title,  and  that  you  will  place  the  same  on  rec- 
ord ; "  or  an  offer  expressing  nothing  as  to  time  or 
place  of  payment,  and  a  response  accepting  it 
"without  qualification,''  but  requiring  notice  of 
"when  and  where  to  send  the  money,  "—constitute 
no  contract. 

Appeal  from  district  court,  Woodbury 
county;  George  W.  Wakefield,  Judge. 

The  facts  appear  in  the  opinion. 

Mason  &  Thomas,  for  appellant  Murphtf 
&  Fort,  for  appellee. 

Given,  C.  J.  The  plaintiff  filed  bis  peti- 
tion, asking  specific  performance  of  an  al- 
leged contract  of  purchase  and  sale  of  certain 
real  estate.  He  set  out  and  makes  a  part  of 
his  petition  certain  letters,  which  it  is  clai  med 
constitute  the  contract  sought  to  be  enforced. 
The  defendant  demurred  to  the  petition, 
which  demurrer  was  sustained,  and,  the 
plaintiff  electing  to  stand  upon  his  petition, 
judgment  was  entered  dismissing  the  same, 
and  for  costs;  to  which  tlie  phiintiff  excepted, 
and  from  which  judgment  he  appeals. 

The  only  question  raised  by  the  demurrer 
is  whether  the  letters  set  out  as  part  of  the 
petition  show  such  an  offer  and  acceptance 
as  to  constitute  a  contract  between  the  par- 
ties. The  relief  asked  is  that  a  decree  be  en- 
tered requiring  the  defendant  to  execute  a 
warranty  deed  to  the  plaintiff  for  the  lands 
described,  and,  in  case  defendant  is  unable  to 
do  so,  that  plaintiff  have  judgment  for  ^'JO 
damage.  It  is  a  well-settled  rule  in  equity 
that  specific  performance  will  not  be  granted 
when  there  is  an  uncertainty,  ambiguity,  or 
doubt  respecting  the  contract.  McDaniels  v. 
Whitney,  38  Iowa,  60,  and  authorities  there- 
in cited.  To  be  entitled  to  specific  perform- 
ance, therefore,  the  petition  should  show  a 
contract  wherein  there  is  no  uncertainty,  am- 
biguity, or  doubt.  An  offer  by  one  party,  as- 
sented to  by  the  other,will  generally  constitute 
a  contract;  but  the  assent  must  comprehend 
the  whole  of  the  proposition.  It  must  be  ex- 
actly equal  to  Its  extent  of  terms,  and  must 
not  qualify  them  by  any  new  matter.  The 
proposal  to  accept  or  the  acceptance  of  an 
offer  on  terms  varying  from  those  proposed 
amounts  to  a  rejection  of  the  offer.  Baker 
V.  Johnson  Co.,  37  Iowa,  186.  But,  as 
stated  in  Goodenow  v.  Barnes,  40  Iowa,  561: 
"An  acceptance,  in  order  to  bind  the  parties, 
must    be    unequivocal    and    uniimbiguous. 

*  ♦  *  The  language  of  the  acceptance 
should  be  such  as  would  leave  no  avenue  of 
escape  for  the  party  using  it^Foraj^he  obli- 
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fatlon  of  a  contract  based  upon  the  proposi- 
tion and  acceptance.  The  contract,  to  be 
binding,  must  be  mutual.  If  the  acceptor 
does  not  bind  himself  by  tlie  language  of  the 
acceptance,  no  contract  will  be  created  bind- 
ing the  other  party." 

The  letter  (Exhibit  B)  relied  upon  as  con- 
stituting the  offer  reads:  "Will  give  a 
warranty  deed  as  title  now  stands,  at  eight 
dollars  per  acre  net  to  me.  Have  no  desire 
to  try  and  get  bottom  title. "  This  last  re- 
mark refers  to  an  inquiry  in  the  preceding 
letter, — "Can  you  not  unite  a  government 
title  with  Lash's  tax-title?  The  government 
title  seems  to  be  in  Jerome  Bonham."  The 
letter  (Exhibit  C)  relied  upon  as  constituting 
the  acceptance  reads:  "We  accept  your  offer 
without  qaaliflcation,  for  sale  of  S.  E.  fourth 
31— 87— S5.  Make  deed  to  William  F. 
Batie,  and  notify  us  when  and  where  to  send 
money.  We  understand,  of  course,  that  you 
have  Lash's  title,  and  that  you  will  place  the 
same  on  record."  The  whole  ot  the  proposi- 
tion was  "to  give  a  warranty  deed  as  title 
now  stands,  at  eight  dollars  per  acre  net  to 
me." 

Is  Exhibit  C  an  unqualified  acceptance  of 
the  whole  of  the  proposition,  or  does  it  qual- 
ify the  proposition  by  any  new  matter? 
Though  it  says,  "We  accept  your  offer  with- 
out qiialiUcation,"  it  is  clearly  with  the  un- 
derstanding and  upon  the  condition  "that  you 
have  Lash's  title,  and  that  you  will  place  the 
same  on  record. "  The  offer  expressed  noth- 
ing as  to  time  or  place  of  payment,  and,  bad 
the  acceptance  been  without  expression  on 
that  subject,  the  law  would  flx  the  time  and 
place;  but  the  acceptance  Is  upon  condition 
that  defendant  would  "notify  us  when  and 
where  to  send  the  money. " 

In  Sawyer  v.  Brossart,  67  Iowa,  678, 25  N. 
W.  Rep.  876,  the  offer  was  from  Brossart, 
residing  at  Los  Angeles,  Cal.,  for  property  in 
Iowa  City,  and  the  reponse  was  from  Sawyer 
at  Iowa  City.  The  offer  was:  "You  can  have 
the  bailding  for  ^,500,  or  the  two  for  five 
thousand  dollars."  The  acceptance  was: 
"Accept  your  offer  for  two  buildings  at  five 
thousand  dollars.  Money  at  your  order  at 
First  National  Bank  here.  Telegraph  me 
immediately  when  to  expect  the  deeds." 
This  was  held  not  to  be  an  acceptance  of  the 
the  offer;  that  It  was  coupled  with  a  con- 
dition with  which  Brossart  was  not  required 
to  comply.  It  was  Sawyer's  duty  to  pay  the 
money  to  Brossart.  It  was  a  direct  offer,  and 
required  an  acceptance  in  the  terms  of  the 
offer.  Brossart's  offer  entitled  him  to  have 
the  money  paid  and  deed  delivered  to  him  at 
Jjoo  Angeles. 

It  is  claimed  that,  if  there  were  qnaliflca- 
tioDS  expressed  in  Exhibit  C,  that  then  be- 
came a  proposition,  and  that  Exhibit  C,  with 
such  qualitications,  was  accepted  by  the  de- 
fendant. We  do  not  think  the  correspondence 
exhibited  will  bear  such  construction.  We 
are  clearly  of  the  opinion  that  the  petition 
fails  to  show  such  an  acceptance  of  any  offer 
madeasconstitutedacontract;  certainly  nota 


contract  so  free  from  uncertainty,  ambiguity, 
or  doubt  as  that  equity  will  enforce  it.  The 
judgment  of  the  district  court  is  affirmed. 


CuEROKEB  &  D.  Rt.  Go.  et  al.  v.  Renken. 
(Supreme  Court  <if  Iowa.    Hajr  11,  1889.) 

EaSBMEBTS — EVIDBXCB. 

On  the  Issue  wtiether  defeadant  agreed  to  give 
a  right  of  way  to  a  railroad  company,  one  o{  the 
company  teatlfled  that  defendant  told  him  before 
the  constmotion  of  the  road  that  he  would  not 
then  sign  a  contract  to  give  the  right  of  way,  but 
would  give  it.  Three  others  testified  that  defend- 
ant said  he  would  give  the  right  of  way  if  the 
road  was  built.  It  was  shown  that  the  securing 
of  the  right  of  way  was  a  condition  of  the  location 
of  the  road.  Defendant,  unsupported  by  other 
evidence,  denied  having  made  the  promise.  Held, 
that  judgment  against  defendant  would  be  sus- 
tained. 

Appeal  from  district  court,  Lyon  county; 
GisoROE  W.  Wakefield,  Judge. 

Action  to  quiet  title  to  the  right  of  way 
over  certain  lands  belonging  to  the  defend- 
ant. Tliere  was  a  decree  for  the  plaintiff, 
and  defendant  appeals. 

Van  Wageneii  dr  M'jMillen,  for  appellant. 
/.  M.  Panons,  tot  appellee. 

Gbanqeb,  J.  The  plaintiff,  in  1887,  con- 
atructod  a  Une  of  raili-oad  from  Cherolcee, 
Iowa,  to  Sioux  Falls,  Dak.,  which  line  crossed 
the  lands  of  the  defendant,  and  the  right  of 
way  over  which  is  in  question.  The  main 
controversy  is  as  to  whether  or  not,  before 
the  construction  of  the  road,  the  defendant 
agreed  in  consequence  of  the  building  of  the 
road  he  would  give  the  right  of  way.  As 
we  view  it,  the  case  Involves  simply  this 
question  of  fact.  The  testimony  is  short. 
Prior  to  the  location  of  the  road,  and  while 
its  location  was  doubtful,  about  Sheldon  and 
points  in  Lyoiv  county  tlieru  was  considera- 
ble anxiety  to  secure  it.  Committees  were 
appointed  with  a  view  to  secure  the  right  of 
way  as  a  condition  upon  which  the  road 
miglit  be  located.  The  defendant  was  inter- 
viewed by  one  of  the  plaintiffs,  who  testifies 
that  he  said  to  him  that  he  would  not  then 
sign  a  contract  to  give  the  right  of  way,  but 
that  he  would  give  it.  Huntington,  Smith, 
and  Brown  each  testify  that  defendant  said 
he  would  give  the  right  of  way  if  the  road 
was  built.  While  it  does  not  appear  that 
the  road  was  located  relying  upon  tiiis  par- 
ticular grant  of  right  of  way,  it  does  appear 
that  the  securing  the  right  ot  way  generally 
was  a  condition  to  its  location.  Opposed  to 
this  testimony  is  that  of  the  defendant  alone, 
in  which  he  denies  having  agreed  to  give  the 
right  of  way.  It  is  unnecessary  to  discus:*  the 
evidence.  It  is  sufficient  to  say  it  largely 
predominates  in  favor  of  the  plaintiff,  and 
the  judgment  below  is  affirmed. 


CouKTBiOHT  «.  Singer  Mamcf'o  Co. 
(Supreme  Court  of  lowct.    Hay  11, 1889.) 
Apfkal — ^Piucnos. 
An  appeal  )>rought  before  the  supreme  court  on 
the  certificate  of  the  trial  judge,  that  the  opinion  Z 
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•4  the  supreme  court  U  desired  on  a  certain  point, 
will  not  be  dismissed  on  the  ground  that  the  cer- 
tificate was  not  signed  at  the  time  of  the  oremil- 
ing  of  the  motion  for  a  new  trial,  when  it  appears 
that  such  certificate  was  signed  five  hours  after 
SQch  motiou  was  passed  upon,  and  on  the  same 

Appeal  from  the  superior  court  of  Keokuk; 
H.  Ba24es,  Jr.,  Judge. 

Craig,  MeCrary  &  Craig,  for  appellant. 
W.  J.  Roberts,  for  appellee. 

GiTEN.C.J.  1.  This  case  comes  before  this 
court  on  certiBcate  of  the  judge  trying  the 
same.  Appellee  moves  to  dismiss  the  ap- 
peal, because  the  certificate  was  not  signed 
at  the  time  of  the  overruling  of  the  motion 
for  new  trial.  The  certificate  shows  thsit 
the  motion  was  ruled  on  at  10  A.  M..  when 
a  request  was  made  for  a  certiticate,  and  that 
the  certificate  was  signed  by  the  judge  at  3 
r.  H.  of  the  same  day.  This  is  within  the 
rule  as  several  times  announced  by  this  court. 
Fallon  V.  District  Tp.  of  Johnson,  51  Iowa, 
206, 1  N.  W.  Rep.  478. 

2.  The  judge  certifies  the  following  ques- 
tion for  the  opinion  of  this  court:  "Is  the 
trial  and  determination  of  an  attachment  suit 
in  favor  of  plaintiff,  upon  personal  service 
upon  defendant  of  the  pendency  of  said  cause, 
and  In  which  no  defense  is  made,  a  good  de- 
fense as  a  plea  in  bar  to  suit  subsequently 
instituted  by  the  defendant  in  the  attachment 
suit  for  damages  for  the  wrongful  suing  out 
of  attachment  and  malicious  use  of  process  V" 
The  answer  depends  upon  the  grounds  upon 
which  it  is  claimed  in  this  action  the  attach- 
ment was  wrongfully  sued  out.  As  that 
does  not  appear  in  the  certificate,  we  are  not 
able  to  say  from  the  matter  certified  whether 
the  plea  in  bar  was  well  pleaded  or  not. 
A£9rmed. 


Hjennino  «.  Wesiebn  Ajbsxtbanob  Co. 
{Supreme  Court  of  loioa.    May  11, 1889.) 

Insckancb — Ownership  of  Pbopbrtt  Isbitkbd  — 
Fkoov. 
Where,  in  an  action  on  an  insurance  policy,  the 
Jurr  are  instructed  that,  under  the  terms  oi  the 
policji  the  plaintiff  cannot  recover,  unless  hts  in- 
terest In  the  property  insured  was  that  of  entire, 
vnoondltlonal,  and  sole  ownership,  for  the  use  and 
benefit  of  himself,  and  the  plaintiff  makes  afiicla- 
Tit  that  he  held  the  property  simply  as  collateral 
security  for  a  debt  owing  to  him  oy  D.,  a  verdict 
for  the  plaintiff,  based  on  findings  that  he  was  the 
absolute  owner  of  the  property,  should  be  set 
•side,  the  plaintiff  not  having  attempted  to  ex- 
plain away  the  effect  of  such  affidavit,  although  D. 
testified  that  he  had  sold  the  property  to  plaintiff. 

Appeal  from  superior  court  of  Creston; 
Geubqe  p.  Wilson,  Judge. 

Action  upon  a  policy  of  insurance  against 
loss  by  fire.  Trial  by  jury.  Verdict  and 
judgment  for  plaintiff.     Defendant  appeals. 

Hanna  <&  Porter,  for  appellant.  John  A. 
Patterson,  for  appellee. 

BoTHUOCK,  J.  1.  The  property  insured 
consisted  of  certain  household  goods  and 
kitchen  furniture,  situated  in  a  building  in 
tlie  city  of  Creston,  and  was  destroyed  by 


fire  on  the  6th  day  of  February,  1888.  The 
policy  of  insurance  was  issued  by  the  defend- 
ant  upon  the  application  of  one  O.  F.  Doege. 
It  insured  turn  and  his  legal  representatives 
against  loss  by  fire  of  the  proiierty  iu  ques- 
tion. It  is  concedeil  that  he  was  not  the 
owner  of  the  property  at  the  time  the  insur- 
ance was  effected,  nor  at  any  time  after- 
wards, and  that  he  had  no  insurable  Interest 
therein.  The  property  was  owned  by  one  IL 
Doege,  and  it  is  not  claimed  that  when  G.  F. 
Doege  made  application  for  the  insurance  he 
statwl  to  the  agent  of  the  defendant,  who 
issued  the  policy,  that  H.  Doege  was  the 
owner  of  the  property.  It  is  provided  in  the 
polii-y  that,  "if  the  interest  of  the  assured  in 
the  property  be  any  other  than  the  entire, 
unconditional,  soleownership  of  the  property, 
fur  the  use  and  benefit  of  the  assured,  it 
must  be  so  represented  to  the  company,  and 
so  expressed  in  the  written  part  of  this  pol- 
icy; otherwise  the  policy  shall  be  void."  No 
action  could  have  lieen  maintained  on  this 
policy  by  G.  F.  Doege,  because  he  was  not 
the  owner  of  the  property,  and,  the  policy 
being  void  by  its  express  terms,  no  recovery 
thereon  could  be  had  by  H.  Doege  under  the 
facts  above  stated.  Zimmerman  v.  Insur- 
ance Co.,  41  N.  W.  Rep.  39.  The  policy  was 
void  ab  initio,  because  the  risk  never  at- 
tached. Waller  v.  Assurance  Co.,  64  Iowa, 
101,  19  N.  W.  Rep.  865. 

But  it  is  claimed  that  the  plaintiff  is  nev- 
ertheless entitled  to  recover  because  the  policy 
was  assigned  to  him  before  the  property  was 
destroyed  by  fire.  The  facts  with  reference 
to  the  assignment  are  as  follows:  H.  Doege 
made  a  bill  of  sale  of  the  property  described 
in  the  policy,  together  with  other  property, 
to  the  plaintiff.  G.  F.  Doege  went  to  one 
Bryan,  wlio  was  agent  of  the  defendant,  and 
reprobented  that  the  property  bad  been  sold 
to  the  plaintiff,  and  thereupon  the  policy  was 
assigned  to  the  plaintiff.  The  indorsement 
on  the  policy  and  the  assignment  are  as  fol- 
lows: "This  policy  is  not  assignable  for  the 
purposes  of  collateral  security,  but  in  ail 
such  cases  is  to  be  made  •  payable  in  case  of 
loss,'  etc.,  by  indorsement  on  its  face.  In 
case  of  actual  sale  and  transfer  of  title,  leave 
having  previously  lieen  obtained,  the  form 
subjoined  may  be  used,  which  must  be  exe- 
cuted at  the  time  of  said  transfer.  The  West- 
ern Assurance  Company  hereby  consents  that 
the  interest  of  Gus.  Doege  in  tlie  within  pol- 
icy be  assigned  to  Ciiarles  Henning,  subject, 
nevertheless,  to  all  the  conditions  herein  con- 
tained. December  29.  1887.  J.  F.  Bryax, 
Agent.  For  value  received  I  hereby  trans- 
fer, assign,  and  set  over,  unto  Charles  Hen- 
ning and  his  assigns,  all  my  right,  title,  and 
interest  in  this  policy  of  assurance,  and  all 
benefits  and  advantage  to  be  derivc»d  there- 
from. Witness  my  hand  and  seal  this  29tb 
day  of  December,  1887.  Signed,  seale<l,  and 
delivered  in  the  presence  of  G.  F  Doeqe 
and  H.  Doeoe.  " 

It  was  stated  by  G.  F.  Doege,  in  his  testi- 
mony on  the  trial,  that  at  the  time  of  tlie  as- 
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signment  he  stated  to  Bryan  that  the  prop- 
erty, when  insured,  was  the  property  of  H. 
Doege,  and  that  thereupon  H.  Doege  united 
with  him  iu  the  assignment.  This  was  de- 
nied by  Bryan.  It  will  be  seen  that  this 
raises  a  conflict  in  the  evidence,  and  the  jury 
might  fairly  have  found  that  the  claim  of 
plaintiff,  so  far  as  this  fact  is  properly  in- 
volved, was  sustained.  But  the  evidence 
shows  that  the  plaintift  did  not  purchase  the 
properly  described  in  the  mortgage.  His  bill 
of  !Hde  was  no  more  than  a  mortgage  to  se- 
cure a  loan  of  $500,  made  by  the  plaintiff  to 
11.  Doege.  This  was  the  sole  consideration 
for  the  bill  of  sale.  After  the  property  was 
destroyed  by  Ore,  the  plaintiff  was  paid  $650 
by  the  Hamburg  Bremen  Insurance  Compa- 
ny in  payment  of  the  loss  by  lire  of  said  com- 
pany on  a  part  of  the  property  covered  by  the 
bill  of  sale.  Plaintiff  returned  this  money  to 
G.  F.  Soege,  who  is  the  husband  of  Hulda 
Doege,  and  commenced  suit  in  his  name 
against  tlie  defendant.  The  facts  last  above 
stated  are  established  by  an  affidavit  of  the 
plaintiff,  and  by  the  positive  testimony  of  two 
other  witnesses,  to  the  effect  that  the  plain- 
tiff stated  the  facta  in  relation  to  his  own- 
ership substantially  as  above  set  forth.  It 
would  appear  from  this  evidence  that  the 
plaintiff  had  no  interest  whatever  in  the 
elaim  made  in  the  petition,  neither  as  owner 
nor  as  mortgagee.  The  mortgage  had  Iwen 
paid  in  full.  But  it  is  claim<^  that  there  is 
a  conflict  in  the  evidence  as  to  the  ownership 
of  the  goods,  because  G.  P.  Doege  testified 
that  the  transaction  was  a  sale.  We  do  not 
think  the  jury  was  authorized  to  Bnd  a  fact 
agiiinst  the  sworn  statement  of  the  plaintiff. 
He  ought  not  to  have  been  permitted  to  de- 
mand a  verdict  so  palpably  against  his  own 
sworn  statement. 

The  court  instructed  the  Jury  upon  this 
question  as  follows:  "The  policy  sued  on  in 
this  action  contains  the  following  provision, 
viz.:  •  If  the  interest  in  the  property  be  any 
other  than  the  entire,  uncondiUonal,  sole 
ownership  of  the  property, — for  the  use  and 
benefit  of  the  assured,  it  must  be  so  repre- 
sented to  the  company,  and  so  expressed  In 
the  written  part  of  this  policy;  othurwise  the 
policy  shall  be  void.'  And  you  are  instruct- 
ed, as  a  matter  of  taw,  that  the  above  condi- 
tion in  said  policy  is  binding  on  plaintiff,  and 
that,  unless  his  ownership  was  that  of  en- 
tire, unconditional,  sole  ownership  of  the 
property  for  thi-  use  and  benefit  of  himself, 
(no  other  title  or  interest  being  shown  in 
writing  upon  the  face  of  the  policy,  or  in- 
dorsed on  said  policy.)  then  plaintiff  cannot 
recover  in  this  action  for  the  loss.  You  are 
instructed,  as  a  matter  of  law,  that  if  the 
plaintiff  to  this  action  was  not  the  absolute 
owner  of  the  property  insured  at  any  time, 
and  particuliirly  at  the  time  of  the  loss  by  Ore, 
but  unly  held  an  equitable  interest  therein  as 
collateral  security,  then  plaintiff  cannot  re. 
cover  upon  tiiis  policy  for  the  loss,  under  the 
pleadings  in  this  action."  The  court  sub- 
mitted special  interrogatories  to  the  jury. 


Two  of  these,  with  answers  by  the  jury,  aM 
as  follows:  "Was  he  [the  plaintiff]  the  ab- 
sohite  owner  of  the  property?  Anawer. 
Yes.  Did  Charles  Henning  [the  plaintiff] 
claim  the  property  other  than  as  collateral  se- 
curity for  the  payment  of  $500?  A.  Yes." 
These  answers  are  plainly  and  palpabljf 
against  the  evidence  and  instructions  of  the 
court,  and  we  think  that  the  verdict  should 
for  that  reason  have  been  set  aside,  and  « 
new  trial  ordered.  It  is  possible  that  if  the 
plaintiff  had  been  a  witness  upon  the  trial, 
and  had  claimed  that  the  affidavit  above  re- 
ferred to  was  not  true,  and  that  it  was  ob- 
tained by  fraud,  or  made  some  other  reason- 
able explanation  of  it,  the  verdict  might  be 
sustained.  But  without  some  such  explana- 
tion we  cannot  account  for  tJie  finding  of  the 
jury.    Beversed. 


West  j>.  Wakd. 

(Supreme  Court  of  Iowa.  May  11, 1889.) 
Neolioenox — Remote  and  Proximatb  Caobs. 
The  defendant  went  upon  the  premises  of  plain- 
tiff, and  negligently  left  open  a  fence  surrounding 
a  pasture  in  which  a  mare  belonging  to  plaintis 
was  kept,  and  the  animal  escaped  through  suoh 
opening.  The  country  surrounding  the  pasture 
was  flUed  with  barbed-wire  fences,  which  were 
dangerous  to  stock  running  at  large,  and  plaintiff's 
mare,  after  her  escape  from  the  pasture,  and  whU« 
running  at  large,  was  injured  by  becoming  en- 
tangled in  a  barbed-wire  fence.  Held,  tliat  ijie 
direction  of  a  verdict  for  defendant  on  the  grooni 
that  the  negligence  of  the  latter  was  not  the  prox- 
imate cause  01  the  injury  was  error.' 

Appeal  from  district  court.  Dallas  county; 
Hendehson.  Judge. 

Action  to  recover  damage  resulting  to  a 
valuable  highly  bred  mare  from  injuries 
caused  by  a  wire  fence  to  which  she  was  ex- 
posed by  the  wrong  and  negligence  of  defend- 
ant in  opening  the  fence  inclosing  the  past- 
ure wherein  the  mare  was  running.  After 
the  evidence  on  behalf  of  plaintiff  was  sub- 
mitted, the  district  court  directed  the  jury  to 
return  a  verdict  for  defendant,  which  was 
done,  and  judgment  was  rendered  thereon, 
from  which  plaintiff  appeals. 

Bdmond  Nichols  and  R,  S.  Barr,  for  ap- 
pellant.    White  &  Clarke,  for  appellee. 

Beck,  J.  1.  The  petition  alleges  substan- 
tially that  plaintiff  was  the  i&ssee  of  certain 
pasture  land  wherein  he  kept  certain  val- 
uable lioi-ses,  among  others  a  highly  bred  and 
well-trained  j'oung  trotting  mare  of  great 
value;  that  defendant  unlawfully  went  upon 
the  premises,  wrongfully  and  negligently 
opened  the  fence  inclosing  it,  and  left  it 
open,  which  permitted  the  young  mare  to 
escape  from  the  pasture;  that  the  country 
surrounding  the  p.isture  was  largely  fenced 
with  barbed  wire,  which  is  dangerous  to 


■  On  the  general  subject  of  proximate  and  remot« 
causa,  in  actions  for  negligent  Injuries,  see  Phil- 
lips V.  Ue  Wald,  (tta.)  7  S.  E.  Rep.  151,  and  note; 
Smethurst  v.  Congregatioual  Church,  (Mass.)  U 
N.  E.  Rep.  387,  and  note;  Township  of  Plymouth 
V.  Graver,  (Pa.)  IT  AtL  Rep.  349. 
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stock  running  at  large;  and  that  the  mare,  in 
attempting  to  return  to  the  locality  from 
which  she  had  been  brought,  became  en- 
tangled in  a  barbed- wire  fence,  and  was  se- 
verely cut  and  wounded,  so  tliat  her  value 
was  almost  destroyed.  The  evidence  tends 
to  support  the  allegations  of  the  petition, 
showing  tliat  the  country  about  the  pasture 
was  largely  fenced  with  barbed  wire,  which 
is  dangerous  to  stock,  especially  those  run- 
ning at  large.  The  defendant  moved  the 
court  for  a  verdict  in  bis  behalf  on  the  fol- 
lowing grounds:  "First.  The  evidence  intro- 
duced by  the  plaintiff  fails  to  show  that  the 
wrong  of  the  defendant  of  which  the  plain- 
tiff claims  is  the  proximate  cause  of  the  in- 
jury for  which  he  sues.  Second.  The  evi- 
dence of  the  plaintiff  shows  aflBrmatively  that 
the  wrong  of  the  defendant  of  which  the 
plaintiff  pleads  is  not  the  proximate  cause  of 
the  injury  for  which  plaintiff  sues,  but  that 
it  is  the  result  of  an  independent  cause. 
Third.  No  evidence  has  been  introduced  tend- 
ing to  show  tliat  the  inju'ry  of  which  the 
plaintiff  claims  is  the  usual,  and  ordinary, 
natural,  and  probable  and  approximate  re- 
sult of  the  alleged  wrongful  conduct  of  the 
defendant."  This  motion  was  sustained, 
and  a  verdict  accordingly  returned,  upon 
which  a  judgment  was  rendered  for  defend- 
ant. 

2.  We  need  not  determine  whether  the 
question  of  the  sufficiency  of  the  evidence  to 
show  that  the  act  of  defendant  In  u(iening 
the  fence  was  the  proximate  cause  of  the  in- 
jury, and  the  usual,  ordinary,  naturdl,  and 
probable  result  of  the  defendant's  act,  was 
exclusively  for  the  court  or  for  the  jury. 
Upon  this  question,  see  Association  v.  City 
and  County  of  Dubuque,  30  luwa,  176 ;  Knapp 
V.  Railway  Co.,  71  Iowa,  41,  32  N,  W.  Rep. 
18;  Handelun  v.  Railway  Co.,  72  Iowa,  709, 
32  N.  W.  Rep.  4;  Bosch  v.  Railway  Co.,  44 
Iowa,  402:  Scheffer  v.  Railway  Co.,  105  U. 
S.  249.  If  the  record  before  us  shows  that 
defendant's  act  was  the  proximate  cause  of 
the  injury,  and  should  have  been  so  found, 
the  direction  of  the  court  requiring  a  verdict 
for  defendant  is  erroneous.  We  are  there- 
fore to  Inquire  whether  the  evidence  shows 
that  the  injury  to  tlie  mare  was  the  usual, 
ordinary,  natural,  and  probable  result  of  de- 
fendant's act  in  opening  the  frnce  of  the  past- 
ure. 

8.  The  plaintiff's  mare  was  kept  in  the  in- 
closure  of  the  pasture,  not  only  that  she 
might  graze,  but  also  that  she  might  be  pro- 
tected from  the  dangers  to  such  property  re- 
sulting from  her  running  at  large.  These 
dangers  are  many  and  obvious.  Among  them 
is  the  danger  from  barbed- wire  fences,  which, 
the  evidence  tends  to  show,  especially  exists 
as  to  horses  of  her  kind  running  at  large.  If 
she  bad  been  kept  In  the  inclosure  of  the  past- 
ure these  dangers  as  to  her  would  not  have 
existed.  When,  through  the  defendant's  act, 
she  was  permitted  to  run  at  large,  the  dan- 
gers commenced,  and  ended  in  the  injury. 
The  animal  was  exposed  to  the  danger  of 


barbed-wire  fences  as  soon  as  she  commenced 
running  at  large.  It  is  plain  that  defend- 
ant's act  exposed  the  mare  to  the  danger,  and 
it  is  equally  plain  that  the  injury  resulted 
from  the  act.  IL  is  also  plain  that  this  in- 
jury was  the  proximate  result  of  defendant's 
acts,  for  it  immediately  followed  that  act  as 
a  sequence.  It  was  the  usual,  ordinary,  nat- 
ural, and  probable  result,  for  the  evidence 
tends  to  show  that  it  was  dangerous  to  per- 
mit horses  of  this  kind  to  run  at  large.  The 
word  "dangerous"  means  "attended  with 
danger,  perilous,  full  of  risk,"  etc.  Where 
there  is  danger,  peril,  risk  of  a  particular  in- 
jury, which  actually  occurs,  we  must  surely 
say  that  it  is  the  usual,  ordinary,  natural, 
and  probable  result  of  the  act  exposing  the 
person  or  thing  injured  to  the  danger  and 
peril.  In  the  case  before  us  the  mare  was 
not  exposed  to  danger  of  injury  before  she 
was  permitted  to  run  at  large.  Defendant's 
acts  exposed  her  to  danger  of  the  i  n j  u  ry.  The 
Injury  followed  without  any  intervei^ng  act 
adding  to  the  danger  or  aiding  to  bring  the 
animal  within  the  exposure  thereto.  Surely 
defendant's  act  in  breaking  the  fence,  and 
thus  permitting  the  mare  to  run  at  large, 
was  the  direct  and  proximate  causeof  the  in- 
jury. We  reach  the  conclusion  that  the  dis- 
trict court  erred  in  directing  the  jury  to  re- 
turn a  verdict  for  defendant.  The  judgment 
is  therefore  reversed. 


FiBST  Pbesbtterian  Chukoh  of  Logan 
V.  LooAN  et  al. 

{Supreme  Court  of  Iowa.    May  11, 1889.) 

UssDs — RsroBM^Tioir — Evidehcb. 

Defendant  owned  property  in  a  blook,  which 
was  subdivided  into  lots,  one  of  which  was  in- 
closed with  a  fence  according  to  the  subdivisions 
of  the  blook.  Subsequently  the  lots  were  laid  oiT 
anew,  making  them  smaller  and  of  different  des- 
ignations from  what  they  formerly  were.  He 
sold  some  of  his  property  to  plaintUt  (a  ohurcb) 
about  a  year  after  the  new  subdivision,  and  con- 
veyed it  aocording  to  the  new  plan.  Ten  years 
later  plaintiff  sued  to  reform  the  deed,  alleging 
that  it  bought  the  lot  as  inolosed,  and  had  re- 
ceived a  conveyance  tor  less  than  it  hod  bargained 
and  paid  for.  Ail  of  the  trustees  testified  more  or 
less  strongly  in  support  of  that  view,  one  of  them 
staling  that  there  had  been  a  written  contract  de- 
scribing the  property  under  the  old  plan,  while 
the  others  bad  no  knowledge  of  any  written  con- 
tract, though  all  remembered  the  contract  to  b« 
for  all  the  Inolosed  land.  Defendant  testified  pos- 
itively that  there  was  no  written  contract,  and 
that  the  deed  conveyed  the  exact  land  solo.  In 
this  he  was,  to  some  extent,  corroborated  by  dr- 
cumstances,  and  particularly  by  the  fact  that 
plaintiff  received  the  deed  without  objection,  and 
never  alleged  any  error  therein  for  about  10  years. 
Held,  that  the  evidence  was  insulUoient  to  war- 
rant the  reformation  of  the  deed  for  mistake, 
which  could  only  be  done  upon  evidence  so  clear 
as  to  exclude  a  reasonable  doubt. 

Appeal  from  district  court,  Harrison  coun- 
ty; C.  H.  Lewis,  Judge. 

Action  to  quiet  the  title  of  certain  town 
lots  in  plaintiff.  After  a  trial  upon  the 
merits,  plaintiff's  petition  was  dismissed.  It 
now  appeals  to  this  court.  . 
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/.  W.  Banihart,  tor  appellant.  Charles 
MeKemie,  for  appellees. 

Beck.  J.  1.  The  defendant  Logan  in  1877, 
soon  after  the  organization  of  plaintiff,  con- 
veyed to  it  certain  lots  In  the  town  of  Logan, 
to  Ite  used  for  the  erection  thereon  of  tilaln- 
tifl's  house  of  worship.  The  block  in  which 
the  lots  were  located  had  been,  about  a  year 
before  the  aale,  divided  anew,  so  that  the 
new  lots  were  of  sizes,  descriptions,  and  des- 
signations  different  from  the  lots  as  they 
were  ander  the  original  subdivision.  The 
property  was  inclosed  with  a  fence,  which  we 
understand  was  erected  before  tlie  new  sab- 
division,  and  conformed  to  the  old.  The  con- 
veyance to  plaintiff  described  the  property  ac- 
coi-ding  to  the  new  subdivision,  which  divided 
the  ground  in  controversy  into  five  or  six 
Jots,  instead  of  two  and  a  fraction  of  another, 
according  to  the  original  plat.  The  ground 
conveyed  did  not  equal  in  quantity  the  area 
of  the  two  lots  and  fraction. 

2.  Plaintiff  claims  tliat  it  bargai  ned  for,  and 
bought  of  defendant  Logan,  these  two  lots 
and  the  fraction,  bnt  he  conveyed  to  it  lots 
described  according  to  the  new  subdivision, 
which  did  not  cover  as  much  ground  as  it 
bought  and  paid  for.  Logan  conveyed  the 
part  of  the  land  claimed  by  plaintiff,  which 
is  not  covered  by  the  deed  to  it,  to  oth?r  par- 
ties, who  claim  to  be  good-faith  purchasers, 
without  notice  of  plaintiff's  claim.  Logan 
denies  the  bargain  and  contract  as  chiiraed 
by  plaintiff,  and  avers  that  they  were  made 
to  accord  with  the  description  of  the  lots  as 
set  out  in  the  new  subdivision,  and  that  the 
deetl  conveys  the  land  actually  contemplated 
in  the  bargai  n  and  contract  of  plain  tiff.  The 
issue  thus  presented  Involves  a  question  of 
fact,  wliich,  in  our  opinion,  is  decisive  of 
the  case,  namely,  did  Lognn  bargain  and  sell 
to  plaintiff  the  land  claimed  by  it? 

3.  The  evidence  upon  this  question  is  con- 
flicting. One  of  the  trustees  of  the  plaintiff, 
who  made  for  it  the contractof  purchase,  tes- 
tiOes  with  positLveness  that  there  was  a 
written  contract  prior  to  the  deed,  describing 
thtt  lots  according  to  the  old  plat.  Other 
trustees  do  not  know  that  there  was  a  writ- 
ten contract.  They  never  saw  it,  and  have 
no  knowledge  on  the  subject.  They  think 
there  was  an  agreement  to  piircliase  the  lot 
which  was  inclosed.  It  may  be  conceded 
that  all  the  trustees  and  one  or  two  otliers 
give  evidence  tending  more  or  less  strongly 
to  support  plaintiff's  claim.  Logan  tes- 
tifies po-iitively  that  there  was  no  such  con- 
tract as  claimed  by  plaintiff  and  its  trustees; 
that  he  bargained  and  sold  the  lots  according 
to  the  new  subdivision,  which  whs  under- 
stood by  those  attending  to  the  business  for 
the  plaintiff.  Ue  is  corroborated  to  some 
extent  by  circumstances,  but  the  strong  cor- 
roboration is  the  fact  that  the  deed  was  made 
in  conformity  to  the  new  subdivision,  and 
described  the  lots  just  as  Log.in  testiQesthey 
were  bargained  to  plaintiff.  This  deed  was 
delivered  to,  and  accepted  by,  plaintiff  with- 


out objection,  and  no  claim  contrary  to  its 
terms  was  made  for  about  10  years,  when 
the  part  of  the  land  in  dispute  was  occupied 
by  persons  claiming  under  Logan. 

The  plaintiff  seeks  in  this  case  to  set  aside 
the  deed,  and  asks  the  court  to  require  Logan 
to  reconvey  the  property  according  to  the  old 
plat,  or  that  the  deed  be  so  reformed  that  it 
will  convey  the  property  claimed  by  plain- 
tiff; but  the  courts  will  never  give  relief  by 
the  reformation  of  a  deed,  or  annul  and  set 
aside  deeds  on  the  ground  that  they  do  not 
conform  to  the  contract  of  the  parties,  un- 
less the  evidence  be  clear  and  satisfactory, 
and  establish  plaintiff's  right  beyond  reason- 
able doubt.  Gelpcke  v.  Bluke,  15  Iowa,  387; 
.Jack  V.  Naber,  Id.  450;  Tufts  v.  Lamed,  27 
Iowa,  830;  "Wachendorf  v.  Lancaster,  61 
Iowa,  509,  14  N.  W.  Rep.  316,  16  N.  W.  Rep. 
533;  Hervey  v.  Savery,  48  Iowa,  313;  Cluto 
V.  Frasier,  58  Iowa,  268, 12  N.  W.  Rep.  327. 
Under  this  familiar  rule  we  cannot  interfere 
with  the  decree  of  the  district  court.  We 
cannot  reach  a  conclusion  satisfactory  to  ns, 
and  which  we  can  entertain  free  from  the 
gravest  doubts,  that  plaintiff  did  bargain  for 
and  buy  any  other  lots  tlian  those  described 
in  the  deed.  The  decree  of  the  district  court 
must  therefore  be  affirmed. 


BCCEXAND  V.  SUKFHARD  «t  Ol. 

(Supreme  Court  of  Iowa.    Hay  11, 1889.) 

APPBAIr-JURISDIOTIOXAI.  AXOUKT. 

Code  Iowa,  |  8178,  provide!  that  no  appeal  shall 
be  taken  to  the  supreme  court  in  any  cause  in 
which  the  amount  In  controversy,  as  shown  by  the 
pleadings,  does  not  exceed  tlOO,  unless  tb«  trial 
judge  certifies  that  some  question  of  law  is  in- 
volved, etc.  ifeid,  that  the  amount  in  controversy 
must  be  determined  from  the  pleadings  alone;  that 
It  must  be  possible,  consistently  with  the  plead- 
ings, to  render  judgment  against  one  of  the  par- 
ties for  more  than  tlOO;  and  that  where  plaintiff's 
claim  of  about  $70,  is  admitted,  with  the  exception 
of  two  or  three  dollars,  and  defendant  puts  in  a 
counter-claim  of  only  tl03,  the  case  is  not  appeal- 
able without  a  certificate. 

Appeal  from  district  court,  Woodbury  coun' 
ty;  George  W.  Wakefield,  .Judge. 

The  plaintiff  commenced  suit  in  justice's 
court  to  recover  875,  balance  due  for  corn. 
The  defendants  admit  863.99,  due  to  plain- 
tiff, and  plead  a  counter-claim  for  8111.15. 
The  plaintiff  not  appearing,  the  justice  en- 
tered judgment  dismissing  liis  cause  of  ac- 
tion, rendering  judgment  in  favor  of  defend- 
ants for  824.44,  from  wliich  the  plaintiff  a|)- 
peala  to  the  district  court.  Afterwards  the 
plaintiff  commenced  suit  before  a  justice  of 
the  peace,  claiming  885  as  the  balance  due 
him  for  corn,  and  for  turkeys  sold  to  de- 
fendants; to  which  the  defendants  answered, 
setting  up  the  judgment  In  the  first  suit. 
Plaintiff  demurred,  the  demurrer  was  sus- 
tained, and,  defendants  refusing  to  further 
plead,  judgment  was  rendered  in  favor  of  the 
plaintiff  for  868.17  and  costs.*  from  which 
the  defendants  appeal  to  the  district  court. 
In  the  district  court  plaintiff's  motion  to  dis- 
miss the  appeal  in  the  last  caae  was  over- 
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ruled,  and  defendants'  motion  to  consolidate 
the  two  cases  wiis  sustained  by  consent,  and 
hj  consent  the  plaintiff  was  given  30  days  to 
file  an  amended  and  substituted  petition,  in- 
cluding both  cases;  tiie  defendant  30  days 
thereafter  to  file  substituted  answer  und 
counter-claim,  and  the  plaintiff  until  August 
25,  1888,  to  reply.  The  plaintiff  filed  a  sub- 
stituted petition  asking  to  recover  •4.62  for 
turkeys,  and  $63-99,  balance  due  on  com, 
making  $68.61.  The  defendants  admitted 
tlie  balance  due  on  corn;  denied  every  alle- 
gation not  admitted,  thereby  denying  the 
claim  tor  turkeys;  and  pleaded  a  counter- 
claim for  $102.06,  which  the  plaintiff  denied. 
Upon  these  issues  the  case  was  submitted  to 
a  jury.  Verdict  for  plaintiff,  $47.93.  De- 
fendants appeal.  On  the  trial  the  defendants 
conceded  that  plaintiff  was  entitled  to  be  al- 
lowed the  amount  claimed  in  his  petition, 
subject  to  their  right  to  recover  on  their 
counter-claim. 

John  W.  Weaver,  for  appellants.  Murphy 
<t  Fort,  for  appellee. 

Given.  C.  J.  Appellee  contends  that  this 
court  has  no  jurisdiction  to  entertain  this 
appeal,  for  the  reason  that  the  amount  in 
controversy,  as  shown  by  the  pleadings,  does 
not  amount  to  $100,  and  there  being  no 
certificate  of  the  trial  judge.  The  consolida- 
tion of  the  two  cases  from  the  justice's  court, 
and  the  filing  of  pleadings  in  the  district 
court,  having  been  by  consent,  we  consider 
the  case  the  same  as  if  originally  brought  in 
the  district  court.  Code,  I  3173,  relating  to 
appeals  to  this  court,  provides.  "But  no  ap- 
peal shall  be  taken  in  any  cause  in  which  the 
amount  in  controversy  between  the  parties, 
as  shown  by  the  pleadings,  does  not  exceed 
one  hundred  dollars,  unless  the  trial  judge 
shall  certify  that  such  cause  involves  the  de- 
termination of  a  question  of  law  upon  which 
it  is  desirable  to  have  the  opinion  of  the  su- 
preme court."  There  being  no  certificate  in 
this  case,  the  question  turns  upon  whether 
the  amount  in  controversy,  as  shown  by  the 
pleadings,  exceeds  $100.  The  amount  in  con- 
troversy is  to  be  determined  upon  the  plead- 
ings alone.  Ormsby  v.  Nolan,  69  Iowa,  133, 
28  N.  W.  Rep.  569.  By  the  pleadings,  the 
plaintiff's  daim  is  admitted,  except  as  to 
the  $4.62;  the  defendant's  counter-claim  of 
$102.06  is  denied.  In  Alsip  v .  Hard.  38  Iowa, 
697,  the  plaintiff  claimed  $324.40.  The  de- 
fendant admitted  the  claim,  and  pleadeil  a 
counter-claim  of  $100.  The  court  say: 
"There  being  no  controversy  upon  the  cUiim 
of  the  plaintiffs,  we  must  regard  the  counter- 
claim of  the  defendants  as  the  amount  in  con- 
troversy in  the  action,  and,  since  defendants' 
amount  docs  not  exceed  one  hundreil  dollara, 
no  appeal  lies  to  this  court."  In  Madison  v. 
Spitsnogle,  58  Iowa,  369,  12  N.  W.  Rep.  317, 
the  plaintiff  claimed  $60.  and  the  defendant  a 
counter-clain)  of  $5U,  each  denying  tlie  claim 
of  the  other.  In  deciding  the  question  of 
amount  in  controversy,  the  court  say:  "By 
combining  the  claims  of  both  parties,  there 


was  $110  in  oontroversy;  but  both  parties 
do  not  invoke  the  jurisdiction  of  this  conrt, 
and  we  think  the  true  construction  of  the 
statute  is  that  it  must  appear  from  the  plead- 
ings that  it  was  possible  for  the  justice,  con- 
sistently with  the  pleadings,  to  render  judg- 
ment against  one  of  the  parties  to  the  action 
for  more  than  $100.  It  is  certain  this  could 
not  have  been  done."  This  case  was  fol- 
lowed in  Centerville  v.  Drake,  58  Iowa,  564, 
12  N.  W.  Rep.  594,  wherein  the  pkintiff 
sought  to  recover  $91.57,  to  which  the  de- 
fendant pleaded  a  counter-claim  of  $100. 
There  is  no  conflict  l>etween  these  cases.  In 
the  one  it  was  simply  held  that  the  amount 
claimed  in  the  counter-claim,  being  ti)e  only 
sum  in  controversy,  and  that  not  exceeding 
$100.  there  was  no  appeal.  In  the  other  it 
was  held  that,  unless  consistent  with  the 
pleadings,  judgment  exceeding  $100  can  be 
entered,  there  can  be  no  appeal.  In  this  case 
the  counter-claim  is  for  moi-e  than  $100,  and 
is  in  controversy;  yet  with  the  admission  of 
tlie  plaintiff's  claim  it  is  not  possible,  nnder 
the  pleadings,  to  render  judgment  against 
either  party  for  more  than  $100,  and  hence 
the  case  is  within  the  rule  laid  down  in  Ma>l- 
ison  V.  Spitsnogle,  and  it  is  not  appealable  to 
this  court  without  certificate, — the  amount 
in  controversy,  as  shown  by  the  pleadings, 
not  exceeding  $100.    The  appeal  is  dismissed. 


Dat  et  al.  V.  Hawkjste  Iks.  Co. 
(Supreme  Court  of  Iowa.    May  18, 1889.) 
AFPSAi>—REgtiiBrrBs— Pasties. 
Where,  in  aa  action  on  a  fire  insuranoe  policy,  • 
mortgagee,  to  whom,  by  the  termi  of  the  policy, 
any  loss  U  payable  as  the  interest  of  snch  mort- 
gagee may  appear,  Is  made  a  party  defendant, 
uavlng  failed  to  join  as  plaintiff,  an  appeal  from  a 
judgment  in  favor  of  the  plaintiff  will  be  dis- 
missed, where  suoh  mortgagee  does  not  join  in  tbo 
appeal,  and  no  notice  of  appeal  Is  served  on  him. 

Appeal  from  district  court,  Mahaska  coun- 
ty; J.  K.  JonNSON,  Judge. 
'  Action  up<m  a  policy  of  insurance.  There- 
was  a  judgment  on  a  verdict  for  plaintiff. 
Defendant  appeals.  The  facts  of  the  case  ap- 
pear in  the  opinion.  The  cause  has  before 
been  in  this  court.  See  72  Iowa,  597,  34  N. 
W.  Hep.  435. 

Georffe  Ji.  Sanderson  and  Phillipg  ct-  Dap, 
for  appelhint.  J.  T.  Lacy  and  McFall  d- 
Jones,  for  appellees. 

Beck,  J.  1.  Thepolicy  in  suit  oontains  a 
condition  in  this  language:  "Loss,  if  any, 
payable  to  Dr.  J.  Bevan,  mortgagee,  as  his 
interest  may  appear  at  the  time  of  loss,  sub- 
ject, however,  to  all  conditions  of  this  pol- 
icy." By  amendments  to  the  pleadings  it  is 
shown  that  Mrs.  J.  Bevan.  the  wifb  of  Dr. 
Sevan,  was  the  real  mortgagee,  and  her  luime 
should  have  appeared  in  the  policy  instead  of 
the  name  of  Dr.  J  Bevan,  which  was  writ- 
ten by  mistake.  It  is  also  shown  in  the 
pleadings  that  the  given  name  of  Mrs.  J. 
Bevan  is  Lizzie,  and  she  is  made  a  defendant 
in  the  action,  having  failed  to  join  as  a  ptaln- 
Digitized  by  VjOOQIC 


Iowa.) 


LUCE  V.  CURTIS. 


818 


tiff.  An  aimentled  abstract  filed  in  the  case 
bv  plaintiff,  which  is  not  denied  by  defend- 
ant, and  muat  therefore  be  taken  as  true, 
shows  that  Mrs.  J .  Bevan,  or  Lizzie  Bevan, 
(lid  not  join  in  the  appeal,  and  no  notice  of 
appeal  was  served  upon  her  in  the  case,  and 
that  abe  is,  tfaerefore,  not  a  pail^  to  the  ap- 
peal. 

2.  The  plaintifh  have  tUed  a  moticm  to  dis- 
miss the  ^peal,  on  the  gronnd  that  Lizzie 
Bevan  is  not  a  party  to  the  appeal,  which 
was  submitted  with  tlie  case.  There  can  be 
no  doubt  that  Lizzie  Bevan  is  a  party  to  the 
suit.  Sbe  is  the  tail  party  in  interest  in  the 
claim  to  recover  upon  the  policy,  or  one  of 
the  real  parties.  If  she  does  not  join  as 
plaintiff,  she  may  be  made  a  defendant. 
Code,  §§  2548, 2£51.  She  was  made  a  party 
defendant  in  tlie  case,  but  does  not  join  with 
her  co-defendant  in  the  appeal,  nor  is  notice 
ot  appeal  served  on  her  by  her  co-defendant, 
the  appellant,  as  required  by  Code,  §  3174. 
Now,  it  is  obvious  that  Lizzie  Bevan  is  not  a 
party  to  this  appeal,  as  well  as  that  she  is  a 
real  party  in  interest  in  the  case,  inasmuch 
as  she  daims  tlie  proceeds  of  the  policy  to  the 
extent  of  her  mortgage.  In  this  case  it  is 
obvions  that  the  judgmeot  cannot  be  modi- 
fied or  reversed,  or  any  order  made  affecting 
the  claim  upon  the  policy,  without  prejudice 
to  Lizzie  Bevan .  Indeed,  the  pendency  of  tite 
appeal  has  that  effect.  Th<>re  are  no  ques- 
tions in  ttiis  case  affecting  the  right  of  plain- 
tiff to  recover  that  do  not  affect  Lizzie  Bev- 
an's  right.  There  are  no  qnestions  which 
are  between  plaintiff  and  defendant  that  do 
not  affect  her.  In  the  absence  of  notice  of 
appeal  required  by  the  statute  to  be  given  to 
Lizzie  Bevan,  we  cannot  entprtaln  the  appeal. 
See  Code.  §  3174;  Hunt  v.  Hawley,  70  Iowa. 
183,  30  N.  W.  Hep.  477;  Moore  v.  Held,  73 
Iowa,  538, 35  N.  W.  Rep.  (323.  The  motion  to 
dismiss  the  appeal  is  sustained.    Dismissed. 


Harkis  v.  Chickasaw  Countt. 

{Su-preme  Court  of  Iowa.    May  IS,  1S89.) 

COUNTIBS — OFFIOMIS — APPOIXTMEST  OF  DKPUTT. 

Under  Code  Iowa,  |  771.  providing  that,  when  a 
county  officer  reoeiving'  a  salary  is  compelled  by 
the  pressare  of  the  bu«iaes8  ol  his  office  to  employ 
a  deputy,  the  board  of  supervisors  may  make  a 
reasonable  allowance  to  such  deputy,  a  county 
treasQTer  may  employ  a  clerk  to  assist  him  tem- 
porarily withont  too  aathorlty  of  the  supervisors, 
and  tbey  may  be  compelled  to  make  a  reasonable 
allowance  for  such  clerk. 

Appeal  from  district  court,  Chickasaw 
oonnty;  C.  T.  Qbanoes,  Judge. 

Action  by  a  county  treasurer  to  recover  an 
amount  paid  by  him  as  compensation  to  a 
clerk  for  labor  and  services  rendered  in  as- 
sisting him  in  the  discliurge  of  his  duties. 
Trial  withont  a  jury,  and  judgment  for  plain- 
tiff.    Defendant  appeals. 

George  B.  Btowe  and  H,  Shaver,  for  appel- 
lant.    Sp~inger  &  Cleary,  for  appellee 

BxcK.  J.  1.  Tlie  facts  of  the  case  are 
these:   The  plaintiff,  being  unable  to  perform 


alone  all  the  duties  of  his  office,  employed  a 
clerk  to  assist  him,  paying  him  a  reasonable 
salary  for  his  services.  He  made  application 
to  the  supervisors,  requesting  them  to  pro- 
vide for  him  a  clerk  or  deputy,  which  was 
refused.  Prior  to  the  commencement  of  this 
action,  plaintiff  presented  his  claim  for  pay- 
.  ments  to  his  clerk  to  the  board  of  supervis- 
ors for  allowance,  which  was  refused.  The 
necessity  for  the  employment  of  U>e  clerk  is 
rightly  found  by  the  court  tielow. 

2.  Counsel  for  defendant  insist  that  under 
chapter  184,  Acts  18th  Gen.  Assam.  §  5, 
the  employment  of  a  deputy  or  clerk  for  the 
county  treasurer  is  to  l>e  exclusively  deter- 
mined by  the  board  of  s  ipervisors,  in  theex- 
ercise  of  thftir  judgment  as  to  the  necessity 
of  such  employment  for  tite  proper  discbarge 
of  the  duties  of  the  oOice.  It  will  be  ob- 
served that  the  clerk  or  deputy  provided  b^ 
this  section  may  properly  be  said  to  be  a  per- 
manent officer,  at  least  employed  by  the  year 
at  an  annual  salary.  Doubtless  the  legisla- 
ture intended  that  the  supervisors  should  de- 
termine whether  snch  an  officer,  to  be  em- 
ployed permanently,  should  be  appointed. 

8.  Code,  §  771.  is  in  this  languikge:  "  When 
a  county  otflcer  receiving  a  salary  is  com- 
pelled t^  the  pressure  of  the  business  of  his 
office  to  employ  a  deputy,  the  board  of  super- 
visors may  make  a  reasonable  idlowance  to 
such  deputy."  This  section  provides  that, 
when  the  exigencies  of  tbebusioassof  the  of- 
fice require  the  employment  of  a  deputy,  the 
supervisors  are  required  to  make  a  reasona- 
ble allowance  for  the  servi<%sof  such  deputy. 
It  has  been  held  that  payment  for  services  of' 
a  deputy  so  employed  is  not  discretionary 
with  the  supervisors,  but  upon  their  refusal 
to  allow  a  claim  therefor  it  may  be  reoovered 
in  an  action  agitinst  the  county.  Washing- 
ton County  V.  Jones,  45  Iowa,  260;  Bradley 
V.  Jefferson  County,  4  6.  Greene,  300.  It  is 
shown  that  Cole,  §  771,  and  section  5,  c. 
184,  Acts  18th  Gen.  Assem.,  are  not  in  con- 
flict, and  may  be  so  construed  that  both  will 
stand.  The  first  relates  to  em  ployment  of  spe- 
cial or  temporary  assistance  in  the  office  with- 
out authority  of  the  supervison  and  the  sec- 
ond only  upon  such  autiiority.  Questions- 
raised  by  plaintiff  as  to  the  effect  of  a  ruling 
upon  a  demuiTer  need  not  he  considered,  in 
view  of  our  couclusions  on  the  point  of  the 
case  just  announced.  Tl>e  judgment  of  the 
district  court  is  affirmed. 


LucB  et  (U.  V.  CiTKTis  et  al. 

(Supreme  Court  of  Iowa.    May  13, 1889.) 

MkCHANICS'    LiESS— ENFORCEMgJTT — REDEMPTION. 

1.  Rev.  Code  Iowa,  f  3185,  provides  that  if  ma- 
terial Is  furnisbed  or  labor  performed  In  the  con- 
struction of  an  original  building,  erection,  or  othor 
improvemcut  commenced  since  the  attaching  ot 
prior  liens,  the  court  may,  in  its  discretion,  order 
sucti  bnliding  to  be  separately  sold  under  execu- 
tion, and  the  purcfaaser  may  remove  the  same 
within  such  reasonable  time  as  the  court  may  fix. 
FlaintilT  was  entitled  to  a  mechanic's  lien  on  a 
building  which  was  superior  to  all  other  liens,  but 
H.  had  a  mortgage,  which  was  a  prior  li<Hi  on  tbe 
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land  on  which  th«  building  was  situated.  Held, 
that  plaintiff  was  entitled  to  a  decree  for  the  sale 
of  the  building  as  personal  property,  as  against 
the  owner,  although  the  right  of  redemption  of  the 
latter  was  thereby  cut  off. 

8.  A  decree  was  made  for  the  sale  of  the  building 
as  personal  estate,  but  H.  was  to  have  one  year  in 
wluch  to  redeem,  and  the  purchaser  was  not  to 
remove  the  building  until  the  end  of  that  time. 
Held,  that  the  owner  could  not  object  that  the  pur-, 
chaser  was  to  hare  immediate  possession  of  the 
building;  the  only  interference  with  the  posses- 
sion of  the  owner  for  the  year  allowed  for  redemp- 
tion being  as  to  the  part  of  the  lot  on  which  the 
building  was  situated. 

Appeal  from  district  court,  Harrison  coun- 
ty; C.  H.  Lewis,  Judge. 

This  is  an  action  in  equity  to  foreclose  a 
mechanic's  lien  for  certain  lumber  furnished 
by  the  plaintiffs  to  the  defendants  for  the 
erection  of  s  livery  barn.  Ttiert;  was  a  de- 
cree for  the  plaintiffs.     Defendants  appeal. 

H.  H.  Koadifer,  for  appellants.  John  A. 
Berry,  for  appeUces. 

BoTBBOCE,  J.  1.  It  is  claimed  in  behalf 
of  appellants  that  the  plaintifte  did  not  prove 
that  the  lumber  was  furnished  upon  a  con- 
tract, as  alleged,  and  that  the  evidence 
showed  that  the  same  was  furnished  byC.  F. 
Luce,  and  not  by  the  partnership  of  C.  F. 
Luce  &  Co.  We  must  decline  to  enter  into 
a  discussion  of  these  questions.  The  record 
and  evidence  show  unmistakably  that  C.  F. 
Luce  &  Co.  sold  the  lumber  to  George  O. 
Curtis,  to  build  the  bam;  that  no  part  of  the 
price  thereof  has  been  paid;  and  that  the 
plaintiffs  are  entitled  to  a  mechanic's  lien 
therefor.  To  discuss  these  questions  wonld 
be  trifling  with  the  administration  of  justice. 

2.  The  defendHiit  A.  L.  Harvey  is  the 
holder  of  a  purchase-money  mortgage  upon 
the  lota  upon  which  the  burn  is  situated,  and 
the  court  held  that  his  lien  was  prior  and  su- 
perior to  the  lien  of  the  plaintiffs  upon  the 
lots,  and  that  plaintiffs'  claim  was  the  para- 
mount lien  on' the  barn.  A  special  execu- 
tion was  ordered  for  the  sale  of  the  barn,  and 
it  was  further  ordered  that,  if  said  Harvey 
failed  to  redeem  from  the  sheriff's  sale  with- 
in one  year,  the  purchaser  of  the  barn  might 
remove  the  same  from  the  lots  within  30 days 
thereafter.  Af terwt^rds  the  decree  was  modi- 
fled  as  to  the  manner  of  sale,  by  directing  that 
the  sheriff's  Side,  as  between  the  plaintifTs 
and  thedefendants  Curtis  &  Curtis,  should  be 
the  same  as  the  sale  of  personal  property,  and 
that  the  sheriff  should  give  a  bill  of  sale  to 
the  purchaser,  and  place  the  purchaser  in  pos- 
session of  the  same,  but  that  the  barn  should 
not  be  removed  from  the  lots  until  the  ex- 
piration of  the  year  in  which  Harvey  was  en- 
titled to  redeem.  Harvey  does  not  complain 
of  the  decree.  The  defendants  Curtis  &  Cur- 
tis claim  that  under  the  decree  they  are  de- 
prived of  the  right  of  redemption  provided 
by  law  in  case  of  the  sale  of  real  e.state.  It  is 
provided  by  section  2135  of  the  lievised  Code 
that  "if  such  material  was  furnished  or  labor 
performed  in  the  erection  or  construction  of 
an  original  and  independent  building,  erec- 
tion, or  other  improvement,  commenced  since 


the  attaching  or  execution  of  such  prior  lien, 
incumbrance,  or  mortgage,  the  court  may,  in 
its  discretion,  order  and  direct  such  build- 
ing, erection,  or  improvement  to  be  sep- 
arately sold  under  execution,  and  the  pur- 
chaser may  remove  the  same  within  such 
reasonable  time  as  the  court  may  fix."  It 
will  thus  be  seen  that,  as  between  the  holder 
of  the  mechanic's  lien  and  the  owner  of  the 
building,  it  Is  treated  as  personal  property. 
No  right  of  redemption  is  provided  for,  as  in 
case  of  real  estate.  The  saJe  is  absolute,  and 
the  removal  to  be  made  within  a  reasonable 
time.  It  is  only  when  there  is  a  prior  lien 
upon  the  land  that  the  court  is  authorized  to 
order  a  sale  of  the  building  alone.  In  such 
case  the  lien  should  be  established  against 
the  land  and  the  building,  that  the  right  of 
redemption  mav  not  be  defeated.  Early  v. 
Burt,  68  Iowa,  716,  28  N.  W.  Rep.  85. 

It  is  further  claimed  that  the  decree  ia  er- 
roneous, in  that  it  authorizes  the  sheriff  to 
put  the  purchaser  in  possession  of  the  bam 
without  removing  it,  and  thus  deprives  ap- 
pellants of  the  possession  of  the  lots  during 
the  period  of  redemption  allowed  to  Harvey. 
We  do  not  think  appellants  can  complain  of 
this  part  of  the  decree.  The  only  interfer- 
ence with  the  possession  of  the  lot  is  of  that 
part  upon  which  the  building  stands.  This 
was  probably  a  concession  to  Harvey,  who  is 
the  liolder  of  the  prior  lien  on  the  lots.  As 
between  him  and  the  appellants,  the  barn 
was  real  estate.  In  view  .of  all  the  facts  of 
the  case,  we  think  that  part  of  the  decree 
which  provides  for  possession  by  the  pur- 
chaser is  equitable  and  Just.  It  does  not  ap- 
pear that  appellants  will  be  prejudiced  there- 
by.   AI9  lined. 


Williams  et  al.  v.  Wescott  et  al. 
{Supreme  Court  of  Iowa,    Maj  U,  18S9J 

Paktitios — Sertics  bt  Fublicatiok — Dkfaclt. 

1.  Service  by  publlaation  on  non-resident  de- 
fendants in  partition  proceedings  is  expressly  au- 
thorized by  Code  Iowa,  i  2618,  and  is  sufficient, 
though  such  non-residents  are  minors. 

2.  Defendants  actually  or  coustructively  in  court, 
in  partition,  and  who  made  no  objection  to  the  pro- 
ceedings, cannot  be  heard  to  complain  in  a  collat- 
eral  action  that  other  persons  were  not  also  mads 
defendants. 

8.  A  referee's  sale  In  partition  is  a  judicial  sale 
within  Code  Iowa,  J  2440,  giving  a  widow  dower 
in  such  property  of  her  husband  as  tiad  not  been 
"sold  on  execution  or  any  other  judicial  sale. " 

4.  PlaintifTs'  attorneys  lived  at  a  distance  from 
the  city  where  the  court  was  held,  and,  after  fil- 
ing the  petition,  tbpy  wrote  to  the  clerk,  requests 
ing  him  to  advise  them  of  all  papers  which  might 
be  filed  in  the  action,  and,  "it  not  too  much 
trouble, "  to  send  them  copies  thereof.  "The  clerk 
made  do  response  to  this,  and  the  attorneys  heard 
nothing  from  the  case  until  after  their  clients  had 
been  adjudged  in  default,  and  relief  granted  on  a 
counter-claim;  defendants'  various  motions  and 
answers  having  been  duly  filed.  Held,  that  plain- 
tills  had  no  sufflcient  excuse  for  the  default. 

5.  Where,  on  an  application  to  set  aside  a  judg- 
ment rendered  against  plaintiffs  by  default,  the 
affidavit  made  by  their  attorney  contains  no  alle- 
gations of  merits  other  than  are  contained  in  the 
petition,  except  as  to  a  single  matter  covered  by 
a  counter-claim  which  was  not  denied  or,  met  save 
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hj  a  general  averment  of  a  perfect  defense  there- 
to, the  relief  sought  Is  properly  denied. 

Appeal  from  district  court,  Woodbuij  coun- 
ty; Geobqb  W.  Wakbfiixd,  Judge. 

This  is  an  action  in  equity,  commenced  to 
set  aside  the  decree  rendered  and  certain  or 
ders  made  in  proceedings  for  the  partition  of 
real  estate.  The  defendants  appeared  and 
filed  a  motion  to  strilce  from  the  petition, 
which  was  sustained.  They  then  tiled  an 
answer,  and  the  defendant  Hedges  filed  a 
counter-claim.  The  plaintiffs  were  adjudged 
in  default,  and  judgment  was  rendered 
against  tliem.  Judgment  was  also  rendered 
in  favor  of  defendant  Hedges  on  his  counter- 
claim. Plaintiffs  filed  motions  to  set  aside 
the  judgment  and  default,  which  were  over^ 
ruled.  They  appeal  from  the  rulings  and 
judgment  of  which  they  complain. 

Panons  &  Perry,  for  appellants.  Craig 
L.  Wright,  for  appellees. 

Robinson,  J.  The  petition  states  that  on 
the  16th  day  of  July,  1882,  Jesse  L.  Will- 
iams, a  resident  of  the  state  of  Indiana,  was 
the  owner  of  an  undivided  one-half  of  tlie  E. 
}  of  the  N.  E.  4  of  section  20,  townsliip  89. 
range  47,  in  Wuodbury  county;  that  defend- 
ant George  £.  Wescott  was  then  tlie  owner 
of  an  undivided  one-fourth  of  said  tract,  and 
that  an  undivided  one-fouith  thereof  was 
owned  by  48  persons  as  tenants  in  common, 
and  as  heirs  of  Israel  G.  Lash,  deceased,  all 
of  whom  were  non-residents  of  the  state  of 
Iowa;  that  of  said  heirs  16  were  minors; 
that  on  said  date  defendant  Wescott  com- 
menced an  action  in  the  circuit  court  of 
Woodbury  county  for  the  pai-tition  of  said 
real  estate,  making  all  of  said  persona,  ex- 
cepting Lucie  D.  Douthit,  parties  defendant, 
and  also  making  one  John  P.  Allison,  as 
guardian  of  said  minors,  a  defendant;  that 
said  Allison  acknowledged  service  of  the 
original  notice,  but  that  aa  to  all  the  other 
defendants  it  was  served  by  publication  only; 
that  Allison  was  not  in  fact  the  guardian  of 
said  minora,  nor  was  he  authorized  to  repre- 
sent them;  that  said  court  found  that  due 
service  of  the  original  notice  liad  been  made; 
that  it  appointed  a  guardian  ad  litem  for  12 
of  the  minors,  who  filed  answer  as  such 
guardian:  that  it  found  said  Wescott  was 
the  owner  of  an  undivided  one-fourth  of 
said  premises,  the  said  Jesse  L.  Williams  the 
owner  of  an  undivided  one-half,  and  the  re- 
maining defendants,  or  heirs  of  Lash,  the 
owners  of  an  undivided  one-fourth  thereof, 
and  appointed  referees  to  make  partition  of 
the  same.  The  petition  further  alleges  that 
the  premises  in  question  were  sold  by  the 
referees ;  that  the  sale  was  confirmed  or  made 
tu  defendant  John  Fierce,  but  that  it  was  in 
tact  made  without  due  authority,  and  with- 
out sufficient  notice;  that  the  order  confirm- 
ing the  sale  was  made  without  notice  to  the 
non-resident  defendants,  who  had  no  knowl- 
edge thereof  until  more  than  three  years 
thereafter;  that  the  individual  Interests  of 
the  heirs  of  Lash  were  not  determined;  that 


none  of  the  non-resident  defendants  appeared 
in  said  action,  and  none  of  the  minora  liad 
any  knowledge  of  the  action  until  more  than 
two  years  after  the  decree  had  been  rendered 
therein.  The  petition  further  states  that 
said  Jesse  L.  Williams  died  testate  in  the 
year  1886;  that  lie  devised  all  of  his  interest 
in  said  premises  to  plaintiffs  Edward  P., 
Meade  C,  and  Henry  M.  Williunis;  that 
plaintiff  Susan  C.  Williams  was  long  prior 
to  July  26,  1883,  the  lawful  wife  of  said 
Jesse,  and  so  continued  to  be  until  the  time 
of  his  death,  and  is  entitled  to  one-third  of 
his  interest  in  said  premises;  that  plaintiff 
Henry  M.  Williams  has  purchased  of  said 
Edward  J.  Douthit,  Jr.,  and  of  said  Lucie  D. 
Douthit  all  their  interest  in  said  premises, 
and  now  owns  the  same;  that  defendants 
John  Pierce  and  Daniel  T.  Hedges  claim  to 
be  the  owners  of  said  premises  under  the 
partition  proceedings,  and  that  such  proceed- 
ings are  a  cloud  upon  the  title  of  plaintiffs. 
They  demand  that  the  decree  and  all  orders 
in  such  proceedings  be  vacated;  that  the 
plaintiffs  be  declared  the  owners  of  the  in- 
terests in  said  premises  claimed  in  the  peti- 
tion; and  that  they  have  such  other  and  far- 
ther relief  as  may  be  equitable  and  proper. 
The  petition  was  filed  on  the  25th  day  of 
February.  1888.  On  the  first  day  of  the 
term,  to-wit,  on  the  19th  day  of  March,  1888, 
the  defendants  appeared  and  filed  a  motion 
to  strike  from  the  petition  the  fifth,  sixth, 
seventh,  eighth,  and  a  part  of  the  tenth  par- 
agraphs, and  to  strike  from  the  title  the 
names  of  all  the  plaintiffs  but  Henry  M. 
Williams.  The  portions  of  the  petition  which 
the  motion  sought  to  have  stricken  out  were 
allegations  to  the  effect  that  Jesse  L.  Will- 
iams was  a  resident  of  Indiana  when  tlie  ac- 
tion for  partition  was  commenced;  that  he 
was  served  with  notice  thereof  only  by  pub- 
lication; that  he  died  testate;  that  plaintiffs 
acquired  title  from  him  as  stated;  averments 
in  regai-d  to  the  procuring  of  the  order  of 
partition;  the  appointment  of  referees;  the 
report  of  the  referees ;  their  alleged  want  of 
authority  to  sell;  and  averments  of  action  of 
the  court  without  jurisdiction.  The  motion 
was  sustained  on  the  23d  day  of  March,  1888. 
On  the  next  day  the  defendants  filed  their 
answer,  in  which  they  denied  the  allegations 
of  the  petition  not  otherwise  answered;  ad- 
mitted the  ownership  of  Jesse  L.  Williams, 
Wescott.  and  the  heirs  of  Lash  on  the  15th 
day  of  Jifly,  1882,  of  the  premises  in  contro- 
versy; that  an  action  for  the  partition  there- 
of was  commenced  by  Wescott,  as  alleged; 
that  all  the  defendants  therein  were  at  that 
time  non-residents  of  Iowa;  that  a  decree 
confirming  the  sale  under  the  partition  pro- 
ceedings was  rendered  on  the  2d  day  of  Jan- 
uary, 1383 ;  admitted  that  defendant  Hedges 
claims  to  own  the  premises  under  the  parti- 
tion proceedings,  and  denied  knowledge  or 
information  sufficient  to  form  a  belief  as  to 
the  alleged  minority  of  any  of  the  heirs  of 
Lash;  denied  that  Lucie  D.  Douthit  was  an 
heir  of  Lash;  and  denied  knowledge  or  ia- 
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formation  as  to  whether  Edward  Douthit, 
Jr.,  had  any  interest  in  the  real  estate.  De- 
fendant Hedges  also  filed  a  counter-claim,  in 
which  be  alleged  himself  to  be  the  owner  of 
th6  land  in  controversy,  and  set  out  the  par- 
tition proceedings  alleged  in  the  petition. 
He  alleged  the  sale  of  the  premises  to  Pierce 
as  the  highest  and  best  bidder  for  the  sum  of 
$2,000;  that  the  sale  was  confirmed,  and  a 
conveyance  duly  made  to  Pierce,  who  subse- 
quently conveyed  the  premises  to  Hedges; 
that  due  notice  of  all  the  proceedings  wns 
given  to  all  parties  in  interest;  and  that  Ed- 
ward J.  Douthit,  Jr..  and  Lucie  D.  Doutbit 
have  recognized  the  vitlidity  of  said  proceed- 
ings, and  acquiesced  in  the  same,  and  re- 
ceipted for  and  released  all  thei  r  claim  to  the 
proceeds  of  said  sale  long  before  the  pre- 
tended conveyance  to  plaintiff  by  them,  of  all 
of  which  plaintiff  had  full  knowledge.  The 
answer  asks  that  the  petition  of  plaintiff  be 
dismissed;  that  defendants' title  be  quieted 
as  against  him;  and  for  general  equitable  re- 
lief. On  the  26th  day  of  March,  1888,  the 
defendants  Bled  a  motion  for  default  against 
plaintiffs  Susan  C,  Meade  C,  and  Edward  P. 
Williams,  and  on  the  same  day  defendant 
Hedges  inoved  for  default  on  his  counter- 
claim against  Henry  M.  Williams.  At  that 
time  plaintiffs  had  not  appeared  to  tlie  mo- 
tions nor  answers,  and,  so  far  as  the  record 
showed,  had  done  nothing  in  the  cause  after 
filing  the  petition.  The  motions  were  not 
resisted,  and  on  the  day  they  were  filed  were 
sustained,  and  a  decree  was  rendered  in  fa- 
vor of  defendants  dismissing  the  petition  of 
plaintiffs  and  quieting  the  title  of  defendants 
in  the  land  in  question.  On  the  12th  day  of 
April,  1888,  the  plaintiffs  filed  motions  to  set 
aside  the  various  oitiers  aforesaid  and  the 
final  decree.  After  a  hearing  on  these  mo- 
tions they  were  overruled,  and  that  rnling 
is  presented  to  us  for  review. 

1.  The  first  question  to  be  determined  is 
whether  the  plaintiffs  suiScientiy  excused 
their  failure  to  appear  in  court  and  make 
timely  resistsmce  to  the  orders  and  decree  of 
which  they  now  complain.  Tlie  showing  in 
excuse  of  the  default  is  suligtantially  as  fol- 
lows: The  plaintiffs  were  represented  by 
Messrs.  Parsons  &  Perry,  attorneys,  of  Des 
Moines.  Mr.  Parsons  left  home  on  the  7th 
day  of  March,  1888,  and  \ns  continuously 
absent  from  the  state  until  the  Sth  day  of 
April.  Before  leaving,  he  requested  Mr. 
Perry  to  write  to  the  clerk  of  the  court,  re- 
questing him  to  send  to  them  copies  of  all 
papers  filed  in  the  case  immediately  upon 
their  l>eing  filed,  and  to  give  immediate  at- 
tention to  all  steps  which  should  be  taken  by 
defendants  or  their  attorneys  during  his  ab- 
sence. On  the  28th  day  of  February,  1888, 
Mr.  Perry  .wrote  to  the  clerk  of  the  court  at 
Sioux  City  as  follows:  "Will  Mr.  James 
Fullerton  of  your  city  be  accepted  as  surety 
on  cost-bond'!*  If  so,  we  will  send  one  up  to 
him,  and  have  him  bring  tlie  same  to  you  for 
approval.  Will  you  kindly  advise  us  of  any 
piipers  filed  in  tlie  case  by  defendants,  and, 


if  not  too  much  trouble,  send  us  copies  of  the 
same?"  That  letter  was  not  answered,  al- 
though it  was  received  in  due  time.  March 
31,  1888,  Parsons  &  Perry  sent  to  the  clerk 
the  following  telegram.  "Send  us  immedi- 
ately copy  of  all  papers  and  decrees  in  Will- 
iams vs.  Wescott,  except^  petition."  At  4 
o'clock  in  the  afternoon  of  April  5th  Parsons 
&  Perry  first  heard  from  the  derfc  by  means 
of  a  letter  in  language  as  follows:  "Excose 
my  delay  in  not  replying  sooner.  My  deputy 
is  sick,  and,  having  only  one,  a  good  deal  of 
work  has  fallen  upon  my  shoulders.  I  in- 
dcse  herewith  motion,  copy  of  answer  and 
counter-claim,  decree  prepared  by  Mx.  C.  L. 
Wright,  which  I  have  just  entered  of  record; 
also  above  entry,  being  ruling  of  conrt  on 
motions  to  strike. "  The  two  letters  and  the 
telegram  were  the  only  communications 
which  paused  twtween  the  attomejw  for  the 
plaintiffs  and  the  clerk  relative  to  the  plead- 
ings and  proceedings  in  the  cause.  The  only 
roles  of  practice  in  force  in  Woodbury  coun- 
ty  at  that  time  were  those  adopted  by  the 
convention  of  judges  on  the  8th  day  of  Jan- 
uary, 1887.  One  of  these  required  that  "ev- 
ery party,  at  the  time  of  filing  any  petition, 
answer,  reply,  demurrer,  or  motion,  except 
a  motion  for  continuance  or  change  of  ven- 
ue, stiall  file  wiib  the  same  one  plain  copy 
thereof  for  the  use  of  the  adverse  party." 
It  may  be  conceded  that  the  attorneys  for 
the  plaintiff  had  intended  in  good  faith  to  do 
whatever  was  necessary  to  protect  and  pro- 
mote the  interests  of  their  client  in  this  case, 
aitd  that  their  failure  to  make  timely  appear- 
ance to  the  various  papers  filed  was  due  to 
their  not  having  heard  from  the  clerk.  But 
it  does  not  appear  that  the  court,  nor  the  at- 
torney tor  defendants,  had  any  knowledge  of 
tlieir  correspondenoe  with  the  clerk,  nor  oi 
their  intentions  in  regard  to  the  case.  Sec- 
tion 2635,  of  the  Code  provides  that  "the  de* 
fendant  shall,  in  an  action  commenced  in  a 
court  of  record,  demur,  answer,  or  do  both, 
as  to  the  original  petition,  before  noon  of  the 
second  day  of  the  term."  Section  2636  pro- 
vides that  "ench  party  shall  demur,  answer, 
or  reply  to  all  subsequent  pleiiding,  includ- 
ing amendments  thereto  and  sutistitutes 
therefor,  before  noon  of  tlie  day  succeeding 
that  on  which  the  pleading  is  filed.  But  all 
pleadings  must  be  filed  by  the  time  the  cause 
is  reached  for  trial."  Section  2639  requires 
all  motions  assailing  a  pleading,  except  in 
oeitain  cases,  to  be  filed  before  an  answer  or 
reply  has  been  filed.  It  appears,  therefore, 
that  plaintiffs  were  in  fact  given  more  time 
to  appear  and  plead  in  this  case  than  they 
could  have  claiineii  under  the  statute.  Ap- 
pellants insist  that  they  had  a  right  to  rely 
upon  the  clerk  for  information  as  to  the 
pleadings  filed  and  proceedings  had,  but  they 
liave  not  called  our  attention  to  any  statute 
or  rule  which  imposes  that  burden  upon 
him,  and  in  this  case  the  clerk  did  not  as- 
sume it.  Certainly  it  was  not  placed  upon 
him  hy  the  rule  quoted.  A  due  regard  for 
the  dispatch  of  business  reauires  of  litigants 
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a  pTompt  attention  to  the  preparation  and 
prasecution  of  their  canaee.  In  this  case  the 
attorneys  for  plaintiff  resided  several  hun- 
dred miles  from  the  place  where  the  court  in 
which  the  cause  was  pending  was  being  held. 
Prior  to  tlie  rendition  of  the  final  decree  they 
wrote  one  letter  to  the  clerk,  asking  to  be  ad- 
vised of  papers  61ed,  and  to  have  copies  sent, 
"if  not  too  much  trouble."  This  was  writ- 
ten nearly  three  weeks  before  the  term  com- 
menced, and  was  never  answered.  They 
knew  that  fact,  but  do  not  seem  to  have  tak- 
en any  otiier  steps  to  inform  themselves  of 
the  condition  of  the  case,  nor  of  the  business 
of  the  court,  until  after  the  decree  was  ren- 
dered. They  do  not  seem  to  have  been  mis- 
led by  any  mistake  of  fiict,  as  in  the  case  of 
County  of  Buena  Vista  v.  Railroad  Co.,  49 
Iowa,  657.  Tlie  absence  of  counsel  was  not 
unavoidable.  "The  party  and  his  attorney 
must  take  notice  of  the  time  and  place  of 
holding  court,  and  of  the  position  of  the 
cause  on  the  calendar,  and  be  present  when 
it  is  called  for  trial."  1  Hayne,  New  Trials 
&  App.  p.  226,  §  76,  (2.)  It  has  been  said 
that  the  fact  that  a  party  waa  misled  as  to 
the  condition  of  the  calendar,  and  hence  did 
not  have  a  material  witness  in  attendance 
when  the  cause  was  reached  for  trial,  fur- 
nishes no  ground  for  a  new  trial.  Hill.  New 
Trials,  p.  534,  §  24.  Applications  of  the 
kind  under  consideration  must  necessarily  be 
governed  in  large  part  by  the  facts  of  the 
case,  and  should  be  determined  in  the  exer- 
dae  of  a  sonnd  legal  discretion. 

2.  The  next  mutter  for  our  consideration 
is  tlse  showing  of  merits  on  the  part  of  plain- 
tiffs. The  affidavit  of  Mr.  Parsons  contains 
the  only  allegations  of  merit  excepting  the 
averments  of  the  petition,  and  they  are  as 
follows:  "Deponent  further  says  that  h«  be- 
lieves be  is  fully  acquainted  with  all  the  facts 
affecting  plaintiffs'  right  to  recover  set  out 
in  the  petition;  that  they  are  in  every  essen- 
tial respect,  except  as  to  the  allegations  in 
the  so-called  counter-claim  of  the  said  Hedges 
as  to  who  were  made  parties  in  said  action 
for  partition  of  said  premises,  and  the  allega- 
tion therein  that  said  £<lward  J  Douthit, 
Jr.,  and  Lucie  D.  Douthit  recognized  the 
validity  of  said  partition  proceedings,  and 
the  allegr-ations  that  the  court  ordered  a  sale 
of  said  premises,  and  excepting  the  legal  con- 
clusions contained  in  said  pleading,  the  same 
as  set  out  in  the  said  defense  or  counter- 
claim of  said  Hedges;  and  that  plaintiffs 
have  a  good  and  subetantial  defense  to  said 
claim  of  said  Hedges;  and  that  the  same 
would  fully  appear  upon  the  trial  of  this  ac- 
tion in  plaintiffs'  petition  and  the  denials 
contained  in  dt-fendants'  answer.  •  *  • 
Deponent  further  says  he  believes  that  plain- 
tiffs have  a  perfect  defense  to  the  claims  of 
said  Hedges,  and  that  great  injustice  would 
l>e  done  them  unless  said  decree  be  vacated 
and  plaintiffs  be  allowed  an  opportunity  to 
try  this  case  upon  its  merits. "  Mr.  Perry 
states  und^  oath  that  the  value  of  the  real 
estate  in  controversy,  according  to  the  best 


information  he  can  obtain,  exceeds  the  snm 
of  820,000.  Its  value  when  the  referee's 
sale  was  approved — something  more  tlian 
five  years  before— is  not  shown.  The  affi- 
davits filed  in  support  of  the  motions  of  plain- 
tiffs do  not  add  materially  to  the  showing  of 
merits  made  by  the  pleadings.  From  them 
we  learn  that  three  of  the  plaintiffs  claim  as 
devisees,  and  one  as  widow  of  Jesse  L.  Will- 
iams, deceased;  that  the  aggregate  interest 
thus  claimed  by  them  is  the  ownership  of  an 
undivided  one-half  of  the  premises  in  contro- 
versy. In  additiou  to  the  interest  he  claims 
to  have  derived  as  devisee,  Henry  M.  Will- 
iams claims  to  be  the  owner  of  an  undivided 
1-440  of  said  premises  as  the  grantee  of  Ed- 
ward J.  Douthit,  Jr.,  and  Lucie  D.  Douthit. 
The  petition  shows  that  Edward  Douthit  and 
Edward  T.  Douthit  were  heirs  of  Lash,  de- 
ceased, but  fails  to  show  that  Edward  J. 
Douthit,  Jr.,  was  such  heir.  Conceding,  for 
the  purposes  of  this  case,  that  he  was  a 
minor  heir  of  said  Lash  when  the  |>artition 
proceedings  were  pending,  we  find  Henry  M, 
Williams'  alleged  interest  to  be  as  stated. 

It  seems  to  be  the  theory  of  plaintiff  that 
if  the  circuit  court  did  not  acquire  jurisdic- 
tion of  all  the  persons  iutereated  in  the  real 
estate,  the  proceedings  in  partition  were  void- 
able, if  not  void;  but  tliat  cannot  be  true  of 
those  who  were  actually  or  constructively  in 
court,  and  who  made  no  objection  to  the  pro- 
ceedlngs.  If  the  persons  who  were  not  made 
parties  are  satisfied,  those  who  were  should 
not  be  heard  to  complain.  The  petition 
shows  that  service  by  publication  was  made 
upon  all  the  non-resident  parties  defendant 
in  the  partition  proceeding.  Such  service 
was  expressly  authorized  by  statute.  Code, 
S  2618  (2.)  It  was  sufficient  as  to  non-resi- 
dent minora.  Judd  v.  Moaely,  80  Iowa,  426. 
A  guardian  ad  littm  was  appointed,  and 
tiled  answer  for  Edward  Douthit  There- 
fore, as  to  his  interests,  the  proceedings  In 
partition  had  t>ecume  final  and  conclusive  in 
favor  of  defendants  before  this  action  was 
commenced.  The  counter-claim  alleges  that 
both  Lucie  D.  Douthit  and  Edward  J. 
Douthit,  Jr.,  acquiesced  in  the  partition  pro- 
ceedings, and  receipted  for  and  returned  all 
their  claim  to  the  proceeds  of  the  sale  long 
before  their  alleged  conveyance  to  Henry  M. 
Williams  was  made,  and  that  he  knew  that 
fact.  The  counter-claim  was  not  denied,  ex- 
cepting by  a  general  averment  of  a  perfect 
defense  thereto,  made  by  an  attorney  in  sup- 
port of  the  motions  under  consideration.  We 
do  not  tliink  it  has  been  sufficiently  met,  but, 
if  it  has,  we  have  seen  that  the  interest  of 
Edward  J.  Douthit,  Jr.,  was  extinguished 
before  this  action  was  commenced ;  and  the 
interest  acquired  from  Lucie  D.  Douthit 
would  be  little  more  than  nominal,  if  plain- 
tiffs' estimate  of  tt>e  value  of  the  premises  in 
question  l>e  accepted,  to-wit,  an  undivided 
1-880  of  property  valued  at  about  $20,000. 
Tiie  petition  shows  that  due  service  by  pub- 
lication was  made  on  Jesse  L.  Wiliiains,  and 

tliat  be  lived  more  than  two  years-afteA  t^htf 
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referee's  sale  was  made  and  the  deed  was  ex- 
ecuted. His  interest  in  the  premises  waj 
therefore  terminated  before  his  death,  and 
his  devisees  acquired  no  title  from  him.  But 
it  is  said  that  his  wife  was  not  made  a  party 
to  the  proceedings  in  partition,  and  therefore 
that  she  is  entitled  to  recover  an  undivided 
one-third  of  the  interest  he  held  at  tlie  time 
the  decree  in  partition  was  rendered.  Sec- 
tion 2440  of  tlie  Code  provides  as  follows: 
"One-third  in  value  of  all  the  legal  or  equi- 
table estates  in  real  property  possessed  by 
the  husband  at  any  time  during  the  marriage, 
which  have  not  been  sold  on  execution  or  any 
other  judicial  sale,  and  to  which  the  wife 
has  made  no  relinquishment  of  her  right, 
shall  bH  set  apart  as  her  property  In  fee- 
simple  if  she  survive  him."  Her  interest 
is  tlierefore  contingent,  and  is  subject  to  di- 
vestment, even  by  a  judicial  sale  to  which 
site  is  not  a  party.  A  referee's  sale  in 
partition  proceedings  is  of  that  character. 
^\'eaver  v.  Gregg,  6  Ohio  St.  547.  See,  also, 
Freem.  Co-Tenancy,  §  474.  We  conclude  on 
the  sliowing  of  the  plaintiffs,  conceding  to  it 
all  which  may  be  reasonably  claimed,  that  it 
shows  no  right  of  recovery  excepting  in  favor 
of  Henry  M.  Williams  for  the  interest  alleged 
to  have  l>een  acquired  from  Lucie  D.  Duuthit, 
which  at  most  is  less  than  $25  In  value.  But 
the  claim  of  defendants  in  regard  to  that  in- 
terest has  not  been  properly  met.  In  our 
opinion  the  showing  of  diligence  and  merit 
made  by  plaintiffs  is  not  sutHcient  to  entitle 
them  to  the  relief  they  demand. 

3.  Counsel  discuss  with  much  earnestness 
the  ruling  of  the  district  court  on  the  motion 
to  strike  from  the  petition,  and  the  nature 
and  effect  of  the  counter-claim  of  Hedges. 
But,  in  view  of  the  conclusion  we  have 
reached  on  other  questions,  no  practical  bene- 
fit would  result  from  a  further  consideration 
of  questions  not  determined.  The  rulings 
and  decree  of  the  district  couiii  are  aiflrmed. 


ZUIUBKMAN  V.  MeKCHAMTS'  &  BANKERS* 

Ins.  Co. 

(Supreme  Court  of  Iowa,    lixj  18, 1889.) 

APPEAI.— Fkacticb— Rbcobd. 

1.  Where  the  abstracts  of  the  parties  present  an 
issue  88  to  whether  certain  Instructions  constitute 
a  part  of  the  record  on  appeal,  the  bill  of  exceptions 
must  be  looked  to  to  settle  the  question,  and,  If  ap- 
pellant has  neglected  to  file  such  bill,  the  instruc- 
tions appearing  in  his  abstract  must  be  regarded  as 
forming  no  part  of  the  record. 

2.  But  the  appeal  will  not  be  dismissed  merely 
because  of  such  defective  record. 

Appeal  from  district  court,  Delaware  coun- 
ty; J.  J.  Net,  Judge. 

A<  tion  on  a  policy  of  Insurance.  There  was 
a  judgment  for  plaintiff,  and  the  defendant 
appeals. 

Baker  d  Hasktns,  for  appellant.  /.  H. 
Trewin  and  Fonke  &  Lyon,  for  appellee. 

Gramoer,  J.  Appellee  moves  to  strike 
from  appellant's  atetract  what  purports  to 
be  the  instructions  of  the  court,  on  the  gruund 


that  they  constitute  no  part  of  the  record,  not 
having  been  filed  in  the  cause  nor  preserved 
by  a  bill  of  exceptions.  There  is  no  bill  of 
exceptions  in  the  case,  and  appellant's  ab- 
stract nowhere  shows  that  the  instructions 
were  filed,  and  an  additional  abstract  by  ap- 
pellee states  in  terms  that  the  pretended  in 
structions  set  out  in  the  abstract  were  never 
written  out,  signed  by  the  judge,  and  filed  in 
the  case.  To  this  there  is  no  denial  by  appel- 
lant, and  it  is  to  be  taken  as  true;  but,  if  we 
were  to  take  the  contradictory  statements  as 
presenting  an  issue  as  to  the  true  state  of  the 
record  In  this  respect,  there  is  nothing  from 
which  we  could  determine  the  question. 
When  the  abstracts  of  parties  present  an  issue 
of  fact  as  to  the  state  of  ti)e  record  in  a  law 
action,  we  must  look  to  the  bill  of  exceptions 
to  settle  the  question,  and  it  is  the  duty  of 
appellant  to  furnish  that  record.  Under  this 
state  of  facts  we  must  regard  the  instructions 
in  the  abstract  as  no  part  of  the  record,  and 
the  motion  to  strike  the  instructions  from  the 
abstract  is  sustained.  Mudge  v.  Agnew,  56 
Iowa,  297,  9  N.  W.  Rep.  230. 

Appellee  also  moves  to  dismiss  the  appeal 
for  the  same  reason.  The  appeal  seems  to 
have  been  properly  perfected,  and  in  such  a 
case  it  is  nut  our  practice  to  dismiss  an  appeal 
merely  because  of  a  defective  record,  but  to 
affl  rm  or  reverse  as  the  record  of  the  cause  will 
justify. 

The  only  errors  assigned  in  the  Ciuse  are  as 
to  the  giving  of  the  instructions;  and,  as  un- 
der the  ruling  they  are  no  part  of  the  record, 
the  assignment  cannot  be  considered,  and  the 
judgment  is  afllrmed. 


Resseoiei;  e.  Yah  Waqenen  vt  al. 
(Supreme  Court  of  Iowa.    May  18, 1888.) 

MORTOAOBS. 

In  an  action  to  recover  the  amount  of  a  note  and 
to  foreclose  a  mortgage  given  to  secure  it,  a  sub- 
sequent grantee  of  the  mortgaged  premises,  who 
assumed  payment  of  the  mortgage  as  part  of  the 
price,  has  the  burden  of  proving  bis  allegation  tbat 
the  consideration  of  the  notes  was  intoxicating  liq- 
uor illegally  sold  to  the  mortgagor,  and,  the  evi- 
dence sEowin^  that  such  was  not  the  considera- 
tion, plaintiff  IS  entitled  to  recover,  and  it  is  im- 
material whether  Code  Iowa,  i  1S50,  making  void 
conveyances,  etc.,  on  account  of  the  illegal  sales 
of  intoxicating  liquors  applies  or  not. 

Appeal  from  district  court,  Lyon  county; 
George  W.  Wakbpield,  Judge. 

Action  in  equity,  to  recover  the  amount 
due  on  two  promissory  notes,  and  to  foreclose 
a  mortgage  given  to  secure  the  payment  of 
the  same.  A  decree  was  rendered  in  favor 
of  plaintiff  as  prayed.  The  defendants  ap- 
peal. 

Van  Wagenen  &  JfcifiUan,  for  appellants. 
John  N.  Weaver,  for  appellee. 

Robinson,  J.  On  the  5th  day  of  February, 
1885,  N.  P.  and  Hansine  Mortensen  made  to 
plaintiff  two  promissory  notes  for  f413.65 
each,  and  to  secure  their  payment  executed  a 

mortgage  on  certain  real  estate,  in  the  towu 

jitized  byVJXJ 


Iowa.) 


CASSIDY  V.  WOODWARD. 


819 


of  Rock  Baplds.  The  Mortensens  afterwards 
■old  and  conveyed  the  mortgaged  properly  to 
defendant  I.  W.  Van  Wagenen.  In  the  deed 
of  conveyance  was  inserted  a  stipulation  by 
virtue  of  wliich  Van  Wagenen  assumed  and 
agreed  to  pay  the  mortgage  aforesaid.  The 
defendants  I.  W.  Van  Wagenen  and  wife  al> 
lege  as  a  defense  that  the  consideration  of  the 
notes  in  suit  was  intoxiciiting  liquors  sold  to 
the  Mort«nsens  contrary  to  law 

1.  It  appears  that  the  notes  in  suit  were 
given  in  payment  of  two  other  notes,  one  of 
which  was  secured  by  a  mortgage  on  the  prop- 
erty involved  in  this  suit,  and  the  other  was 
secured  by  a  mortgage  on  property  in  Valley 
Springs,  Dak.  It  is  claimed  by  defendants 
that  the  original  notes  were  given  for  intoxi- 
cating liquors  sold  by  plaintiff  in  violation  of 
tlie  laws  of  Iowa.  During  a  portion  of  the 
years  1882  and  1883  N.  P.  Mortensen  was  en- 
gaged in  the  saloon  business  in  Rock  Rapids, 
Iowa,  and  Valley  Springs,  Dak.  He  whs  as- 
sociated in  the  business  with  one  lielfry. 
While  they  were  80  engaged  in  business  plain- 
tiff sold  and  shipped  to  them  merchandise  of 
various  kinds,  including  considerable  quanti- 
ties of  intoxicating  liquors.  The  business 
carried  on  at  Rock  Rapids  was  illegal,  so  far 
as  it  related  to  the  sale  of  intoxicating  liq- 
uors, while  that  carried  on  at  Valley  Springs 
was  conducted  under  a  license  issued  by 
proper  authority,  and  appears  to  have  been 
legal.  The  defendants  show  the  sale  and 
shipment  to  Mortensen  of  intoxicating  liq- 
uors at  different  dates.  The  plaintiff  testi- 
fies that  all  intoxicating  liquors  sold  were 
paid  for  in  cash,  and  that  sales  of  such  liquoi-s 
formed  no  part  of  the  consideration  of  either 
of  the  original  notes.  Mortensen  coiTobo- 
rates  plaintiff,  and  testifies  that  one  of  those 
notes  was  given  for  "saloon  fixtures  and  ta- 
bles," and  that  the  other  was  given  for  bor- 
rowed money,  and  other  legal  considerations. 
There  is  some  conflict  l)etween  the  testimony 
of  plaintiff  and  Mortensen  in  regard  to  mat- 
ters of  minor  importance,  but  they  agree  that 
neither  note  was  given  in  whole  or  in  part 
for  intoxicating  liquors.  Defendants  rely 
upon  certain  inconsistent  and  improbable 
matters  of  evidence  in  connection  with  the 
sales  proven.  The  evidence  would  not  be  of 
general  interest,  and  need  not  be  set  ont.  It 
is  sufficient  for  us  to  say  that  in  our  opinion 
the  preponderance  of  the  evidence  introduced 
is  with  the  plaintiff,  while  the  burden  of  proof 
as  to  the  alleged  illegality  of  the  notes  is  upon 
the  defendants. 

2.  The  purcliase  price  which  Van  Wagenen 
agreed  tu  pay  for  the  murtgnged  property 
was  91,700.  from  which  the  amount  of  the 
notes  in  suit  was  deducted  in  consequence  of 
his  agreement  to  assume  and  pay  them. 
Mortensen  is  not  contesting  the  notes.  It  is 
insisted  by  appellee  that  section  1550  of  the 
Code  does  not  apply  to  cases  of  this  kind;  but 
we  do  not  find  it  necessary  to  deqide  whether 
it  does  or  not,  since  the  conclusion  we  have 
reached  on  the  other  branch  of  the  case  is 
conclusive  as  to  plaintiff's  right  of  recovery. 


Ko  objection  is  made  to  the  decree  in  ease 
plaintiff  is  found  to  be  entitled  to  recover. 
It  is  therefore  affirmed. 


Cassidt  v.  Woodward. 

(Supreme  Covrt  of  lown.    May  18, 1889.) 

QuiETiNO  Title— Pabtibs— Service  of  Pbocess— 

JunOHEXT  — EZECCTION  SaLB — TiXAIIOW  —  Al»- 
PBAI. 

1.  In  an  equitable  action,  Involving  title  to  land, 
where  both  parties  claim  under  the  same  person, 
and  an  abstract  of  title  exhibited  with  the  petition 
shows  a  regular  chain  of  title  from  the  govern- 
ment through  such  person  to  plaintiff,  and,  by  the 
answer  or  oral  evidence  introduced  without  ob- 
jection, it  is  either  admitted  or  plainly  shown  that 
plaintiif  holds  by  a  regular  chain  of  conveyances, 
and  throughout  the  tnal  it  is  conceded  that  the 
conveyances  were  made  as  shown  in  the  abstract 
of  title,  it  is  immaterial  whether  the  deeds  in 
plaintiff's  chain  of  title  are  formally  Introduced  in 
evidence  or  not. 

2.  By  Code  Iowa,  H  2548, 2544,  every  action  must 
be  prosecuted  in  the  name  of  the  real  party  in  in- 
terest, except  that  a  trustee  of  an  express  trust, 
or  a  party  with  whom  or  in  whose  name  a  contract 
Is  made  for  another's  benefit,  and  certain  others, 
may  sue  alone  in  their  own  names.  Held,  that 
one  holding  the  legal  title  to  land  may  sue  In  rela- 
tion thereto,  though  she  paid  nothing  for  it,  and 
her  counsel  paid  the  consideration  and  nad  the  oon- 
veyanoe  made  to  her  without  her  knowledge. 

8.  In  an  action  against  an  alwcondlng  debtor,  an 
attachment  Issued  and  was  levied  on  land,  and  no- 
tice of  the  action  was  served  by  publication.  A 
personal  judgment  by  default  was  entered  in  the 
same  form  as  if  defendant  had  been  personally 
served,  no  mention  being  made  of  the  attachment. 
A  general  execution  issued,  under  wtaioh  the  land 
attached  was  levied  on  and  sold.  Held,  that  a 
judgment  in  rem  only  could  have  been  properly 
rendered,  and  that  the  personal  judgment  and  sale 
were  void. 

4.  In  such  case,  the  mere  recital  in  the  sheriiTs 
deed  that  defendant  In  the  Judgment  gave  written 
notice  that  he  eleoted  to  have  toe  land  sold  subject 
to  redemption,  etc.,  does  not  cure  and  make  valid 
the  judgment  and  sale. 

5.  After  the  execution  sale,  the  defendant  in  the 
judgment  conveyed  the  land,  and  a  supplemental 
action  was  then  commenced  against  him  to  have  a 
judgment  in  rem  entered  nunc  pro  tunc,  in  which 
the  defendant  was  served  by  publication.  By  Code 
Iowa,  J!  2618,  service  by  publication  on  a  defendant 
who  has  no  interest  in  the  land  is  unauthorized. 
Held,  that  the  entry  therein  of  a  judgment  in  rem, 
nunc  pro  tune,  was  not  available  against  one 
claiming  nndersuoh  conveyance. 

6.  The  personal  judgment  having  been  rendered 
19  years  before,  and  having  been  read,  approved, 
and  signed  by  the  presiding  judge,  such  supple- 
mental action  is  not  for  the  purpose  of  correcting 
a  mistake,  but  is  an  unauthorized  attempt  to  sub- 
stitute a  judgment  in  rem. 

7.  One  claiming  the  land  under  the  defendant's 
conveyance,  not  made  a  party  to  the  supplemental 
action,  cannot  be  affected  by  it. 

8.  In  an  action  involving  title  to  land,  by  the 
owner  of  the  legal  title  against  one  claiming  un- 
der avoid  judgment  and  execution  sale,  where  the 
answer,  in  the  nature  of  a  cross-bill,  alleges,  and 
defendant  gives  evidence  of,  payment  of  taxes, 
and  demands  that  her  title  be  quieted,  and  such 
further  reli^  as  may  be  adjudged  equitable,  she 
is  entitled  to  reimbursement  for  such  taxes  and 
interest,  and  the  decree  should  declare  the  same  a 
lien  on  the  land. 

Appeal  from  district  court,  Sioux  county; 
G.  H.  Lewis,  Judge. 

This  is  an  action  inequity,  and  it  involves 
the  title  and  ownership  uf  80  acres  of  land  in 


Sioux  county.    There  was  a  trial  ^u 
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merits,  and  the  plaintiff's  petition  was  dis- 
miased,  and  a  deeree  entered  quieting  the 
title  in  the  defendant    Plaintiff  appeals. 

Kickel  &  Crocker  and  /.  Vf.  Bull,  for  ap- 
pellant. Argo  (t-  SfcDuffie  and  Stnible, 
Rishd  &  Hart,  tor  appellee. 

RoTiraocK,  J.  1.  Both  parties  claim  title 
to  the  land  under  one  Gabriel  T.  Boclt.  Tlie 
plalntiiT's  alleged  title  consists  of  a  regular 
chiiin  of  conveyances  from  Rock  through 
several  intermediiite  grantors.  Tbe  defend- 
ant's alleged  title  is  bitaed  npon  a  sheriff's 
sale  of  the  land  upon  an  execution  on  a  judg- 
ment against  said  Rock. 

The  first  question  necessary  to  be  deter- 
mined is  an  objection  made  by  appellee  to 
appellant's  abstract.  It  is  claimed  that  tbe 
statements  in  tbe  abstract,  showing  that 
deeds  of  conveyance  from  Rock  through  the 
intermediate  grantors  down  to  the  plaintiff 
were  introduced  in  eviilence,  is  not  true,  and 
that  the  plaintiff  has  no  standing  in  court, 
because  she  failed  to  show  that  she  has  even 
any  pretended  title.  We  have  not  thought 
it  necessary  to  investigate  the  record  in  or- 
der to  determine  whether  the  said  deeds  were 
formally  introdui-ed  in  evidence,  because, 
under  the  record  as  made  by  the  pleadings 
and  the  otlier  evidence,  it  was  not  necessary 
that  plaintiff  should  have  offered  said  deeds 
in  evidence.  There  was  an  abstract  of  ti  tie 
exhibited  with  tbe  petition,  which  showed  a 
line  of  conveyances  from  tbe  government 
through  said  Rock,  and  down  to  tlie  plaintiff. 
The  defendant  by  her  answer  denied  the 
averments  of  the  petition,  except  as  admit- 
ted. There  were  amendments  made  to  the 
answer.  In  the  several  answers,  and  in 
oral  evidence  introduced  on  the  trial  to 
wliich  there  wa^  no  objection,  it  was  either 
admitted  or  plainly  shown  that  the  plaintiff 
held  by  a  regular  chain  of  conveyances  from 
Rock  to  her.  All  through  the  trial  it  appears 
to  have  been  conceded  that  the  conveyances 
were  made  as  set  out  in  tbe  abstract  of  title 
attached  to  the  petition.  We  do  not  feel 
called  upon  to  more  than  stalcour  conclusion 
upon  this  branch  of  the  case.  It  is  wlioliy 
unnecessary' to  set  out  the  pleadings  and  evi- 
dence upon  which  the  conclusion  is  based. 
The  appeal  cannot  be  dismissed  and  the  case 
disposed  of  in  ttiis  court  on  this  objection. 

2.  It  is  claimed  in  the  answer,  and  stren- 
uously urged  by  counsel  for  appellee,  that 
the  plaintiff  is  not  the  real  party  in  interest; 
that  the  real  parties  are  the  counsel  in  the 
case;  aitd  that  they  bought  the  land  and  took 
tbe  title  in  the  name  of  the  plaintiff,  who  is 
a  servant  in  the  family  of  one  of  the  counsel; 
and  that  the  purchase  of  the  land  was  a  fraud 
and  a  conspiracy  on  the  part  of  plaintiff's 
counsel;  and  that  the  claim  made  by  plain- 
tiff for  the  land  is  against  public  policy  and 
good  morals.  It  is  true  that  the  plaintiff's 
counsel  purcbiised  the  land  and  paid  for  it 
and  bad  the  conveyance  made  to  the  plaintiff, 
a  servant  in  one  of  their  families.  There  is 
no  evidence  that  they  discovered  the  iilleged 


defect  in  the  plaintiff's  title.  On  the  con- 
trary, it  appears  that  Rock  conveyed  tbe 
land  to  one  Mfu-bourg,  and  he  conveyed  it  to 
one  Pitts,  and  Pitts  conveyed  it  to  the  plain- 
tiff. It  is  true,  as  claimed  by  the  defendant, 
that  actions  must  lie  proeeented  in  the  name 
of  the  real  party  in  interest,  excepting  in 
certain  cases.  Code,  §  2543.  The  excep- 
tions are  set  forth  in  section  2544,  which  is 
in  these  words:  "An  executor  or  adminis- 
trator, a  guardian,  a  trustee  of  an  express 
trust,  a  party  with  whom,  or  in  whose  name, 
a  contract  is  made  for  the  beneSt  of  another, 
or  party  expressly  authorized  by  statute,  may 
sue  in  his  own  name,  without  joining  with 
him  the  party  for  whose  benefit  tlie  suit  is 
prosecuted."  It  has  uniformly  been  lieid  by 
this  court  that,  under  this  provision  of  the 
Code,  the  party  holding  the  legal  title  to  a 
cause  of  action,  though  he  be  a  mere  agent 
or  trustee,  with  no  beneficial  interest  therein, 
may  sue  thereon  in  his  own  name.  Cattle  v. 
Cole,  20  Iowa,  481;  Bice  v.  Savery.  22  Iowa, 
470;  Pearson  ▼•  Citmmings,  28  Iowa.  344; 
Knadler  v.  Sharp,  36  Iowa,  232;  Vimont  t. 
Railway  Co.,  64  Iowa,  514,  21  N.  W.  Rep.  9. 
The  plaintiff  stands  in  the  place  of  Mar- 
bonrg,  who  was  the  grantee  of  Rock,  and  of 
Pitts,  her  grantor;  and  the  fact  that  she  paid 
nothing  for  tbe  conveyance,  and  that  her 
counsel  paid  the  consideration  and  liad  the 
conveyance  made  to  her,  even  without  ber 
knowledge  at  the  time,  is  no  defense  to  the 
action. 

3.  We  come  now  to  the  merits  of  the  case. 
TIm  defendant  must  fail  in  the  action,  unless 
she  acquired  the  title  to  the  land  through  the 
judgment  against  Rock,  and  the  levy  and  sale 
thereunder.  The  facts  with  reference  there- 
to are  as  follows:  Rook  was  indebted  to  a 
partnership  nnder  the  name  of  Hall  ft  Wood- 
ward, upon  two  promissory  notes  payable  at 
Le  Mars,  in  Plynooulh  county.  Action  was 
commenced  on  these  notes  in  the  Plymouth 
circuit  court,  in  the  year  1874.  It  was 
averred  in  the  petition  that  Rock,  the  de- 
fendant, liHd  absconded,  so  that  the  ordinary 
process  could  not  be  served  upon  him.  A 
writ  of  attachment  was  issued,'  directed  to 
tbe  sheriff  of  Sioux  county,  and  service  was 
made  thereof  by  levying  on  the  land  in  con- 
ti'ovei'sy  and  another  tract  of  land.  Service 
of  notice  of  the  action  whs  made  by  publicii- 
tion  in  a  newspaper.  On  the  12th  day  of 
May,  1874,  the  said  cin;uit  court  rendered  a 
judgment  against  said  Rock  for  the  amount 
of  the  notes,  interest,  and  costs.  The  judg- 
ment was  by  default,  and  recited  tliat  the  dt^ 
fendant  therein  "had  receix'ed  due  and  legal 
notice  of  the  pendency  of  the  action  by  pub- 
lication." No  reference  is  made  to  the  at- 
tachment in  the  record  entry.  It  was  a  per- 
sonal judgment  in  tbe  same  form  as  would 
have  been  proper  if  the  defendant  in  the  ac- 
tion had  been  personally  served  witli  an  orig- 
inal notice.  The  record  was  read,  approved, 
and  signed  by  the  judge  in  open  court,  De- 
cember 7,  1874.  A  general  execntion  was 
issued  on  the  judgment  on.  the  27lii  day  of 
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Jane.  1874,  directed  to  tlie  sheriff  at  Sioux 
county,  who  levied  the  same  upon  the  land 
in  controveny,  and  the  other  tract  above 
mentioned,  and  sold  the  same  to  Hall  & 
Woodward,  plaintiffa  in  execution,  and  de- 
livered to  them  a  certificate  of  purctiase.  At 
the  expiration  of  one  year  allowed  for  re- 
demption, a  sherifC'fl  deed  was  executed  and 
delivered  to  Hall  Sc  Woodward,  the  purchas- 
ers. The  defendant  claims  title  under  this 
judgment,  levy,  and  sale. 

The  peraonaj  judgment  was  absolutely 
void.  It  should  have  been  in  rem  only,  and 
should  have  directed  the  sale  of  the  attached 
property.  A  persouxl  judgment  rendered 
against  an  absconding  and  nun-rpsident debt- 
or, upon  service  by  publication,  is  absolutely 
void,  and  a  sale  of  real  estate  thereunder  is 
anauthorized  and  ill^al.  Such  a  service  in- 
vests the  court  with  power  and  jurisdiction 
to  appropriate  property  over  which  jurisdic- 
tion has  been  acquired  by  attacliment  or 
otherwise.  Lutz  v.  Kelly,  47  luwa,  307; 
Smith  v.  Griffin,  59  Iowa,  409,  13  N.  W. 
Rep.  423.  The  last  case  is  identical  with  the 
case  at  bar.  The  action  was  aided  by  attach- 
ment, which  was  levied  upon  the  land,  serv- 
ice was  made  by  publication  only;  a  personal 
judgment  was  rendered  against  the  defend- 
ant, on  which  the  land  was  sold;  and  it  was 
held  that  the  judgment  was  void  for  want  of 
jurisdiction;  and  the  sale  of  the  land  tliere- 
nnder  was  also  void,  and  the  judgment  was 
set  aside,  and  the  sale  canceled  at  the  suit  of 
tlie  defendant  in  execution  against  the  heirs 
of  a  grantee  by  deed,  with  covenants  of  gen- 
eral warranty  from  the  purchaser  at  the  sher- 
iff's sale.  Following  the  above  cases,  and 
others  which  might  be  cited,  it  must  be  held 
that  the  judgment  and  sale  relied  upon  by 
the  defendant  in  this  case  are  void,  and  are 
DO  defense  to  the  plaintiff's  action. 

4.  It  Is  insisted  by  counsel  for  the  defend- 
ant that  the  plaintiff  was  charged  with  notice 
of  defendant's  rights  by  a  recital  in  the  sher- 
ifTs  deed,  which  is  as  follows:  "And  where- 
as, the  said  Nicholas  Jongewaard,  as  sheriff 
aforesaid,  in  pursuance  of  tlie  notice  of  sale 
aforesaid,  in  conformity  to  law,  and  by  vir- 
tue of  said  execution,  and  the  written  notice 
of  the  defendant  that  he  elected  to  have  said 
real  estate  sold  subject  to  redemption,"  etc. 
It  is  claimed  that  the  recital  tliat  Bock  gave 
the  sheriff  written  notice  to  sell  subject  to 
redemption  cured  any  defect  in  the  prior  pro- 
ceedings, so  as  to  charge  the  plaintiff  with 
notice,  and  defeat  her  title.  It  does  not  ap- 
pear that  there  was  any  such  notice,  except 
by  the  above  recital.  The  claim  that  it 
cured  and  made  valid  the  void  juilgment  and 
sale  is,  we  think,  giving  this  mere  recital  as 
to  tbe  proceedings  attending  the  levy  and 
sale  too  much  significance.  It  would  be  an 
attempt  to  make  a  void  judgment  valid  by  an 
act  of  the  defendant  thereto,  having  no  ref- 
erence to  the  judgment. 

5.  After  the  evidence  in  the  case,  was  in- 
troduced, the  defendant  tiled  an  amendment 
to  her  answer  by  way  of  a  plea  in  abatement, 
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in  which  she  set  forth  that  the  clerk  of  the 
Plymouth  circuit  court  failed  to  enter  a  judg- 
ment in  rem  against  the  property  in  ques- 
tion, and  that  judgment  was  actually  ren- 
dered against  the  real  estate  described  in  the 
petition  In  tills  action.  It  was  further 
averred  In  the  said  amendment  that  Hall  It 
Woodward  had  commenced  an  action  in  said 
court,  demanding  that  the  clerk  be  ordered 
to  enter  the  said  judgment  In  the  judgment 
record  of  said  court  as  of  the  date  at  which 
the  same  was  rendered,  to-wit.  May  12, 1874. 
A  demurrer  to  this  amendment  to  the  answer 
was  overruled,  and  the  final  hearing  of  the 
cause  was  postponed  until  said  action,  upon 
which  the  plea  in  abatement  was  founded, 
could  be  determined.  Afterwards  the  said 
suit  was  determined,  and  the  defendant  pre- 
sented a  record,  from  which  it  appears  that 
notice  of  the  action  was  served  upon  said 
Bock  by  publication,  and  that  upon  default  a 
nunc  pro  tunc  judgment  was  rendered 
against  him,  being  a  judgment  in  rem.  It 
is  claimed  that  this  nunepro  tunc  judgment 
is  a  good  defense  to  the  plaintiff's  action. 
We  think  it  cannot  have  that  effect,  fur  rea- 
sons which  may  be  very  briefly  stated:  (1) 
Bock  hud  ao  interest  in  tbe  land  wiien  the 
supplemental  action  was  commenced,  and 
service  upon  him  by  publication  was  not  au- 
thorized by  law.  Code,  §  2618.  He  bad 
parted  with  all  claim  to  the  land  by  his  con- 
veyance. (2)  Th«  proceeding  was  not  for 
the  purpose  of  correcting  a  mistake  in  a 
judgment.  It  whs  an  attempt  to  substitute 
a  judgment  in  rem  in  place  of  a  personal 
judgment  rendered  some  12  years  before  that 
time,  and  read  and  approved  and  signed  by 
the  judge  who  presided  in  the  court  at  the 
time.  (8)  The  plaintiff  herein  was  not  made 
a  party  to  the  nunc  pro  tttnc  proceeding,  and 
her  rights  are  in  no  manner  affected  by  it. 
In  our  opinion,  the  deciee  of  the  district 
court  cannot  be  sustained. 

6.  Tbe  defendant  averred  in  her  answer 
that  she  had  paid  all  of  the  taxes  on  the  land 
in  controversy  from  the  time  of  tlM  convey- 
ance thereof  to  her.  Her  answer  is  in  the 
nature  of  a  cross-bill,  and  demands  that  her 
title  be  quieted,  and  for  sach  other  and  fur- 
ther relief  as  the  court  may  adjudge  to  be 
just  and  equitable  in  the  premises.  Under 
this  prayer  she  is  entitled  to  be  reimbursed 
for  the  taxes  paid  by  her,  with  6  per  cent. 
Interest  thereon  from  the  time  of  tfie  respect* 
ive  payments,  and  the  decree  should  provide 
that  the  same  shall  be  a  lien  upon  the  land 
Evidence  was  introduced  showing  the 
amount  of  said  taxes,  which  will  be  found 
on  page  41  of  appellant's  abstract.  Be- 
rersed. 


Jones  v.  Blvhekstkim  tt  at. 
(SupreTne  Court  of  Iowa.    May  18, 1880.) 

APPBAti— HOMBSTIAD— ABA.III>ORlUirr — BBXBin'S 

Saui. 
1.  Wtiere  plaintiff  and  one  of  the  defendsnta 
each  claim  title  to  the  land  In  question,  and  seek 
to  be  quieted  therein,  the  case  "mvolves  —  '~' — 
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est  in  real  estate, "  and  other  controversies  inci- 
dent to  the  main  issue,  tbongh  not  of  themselves 
relating  to  the  title,  must  fuUow  the  appeal. 

2.  Where  an  executor  takes  a  judgment  in  his 
ov/a  name  for  a  debt  due  the  estate,  he  will  not  be 
permitted  to  question  the  judgment  for  the  pur- 
pose of  avoiding  personal  liability  for  the  purchase 
price  paid  at  a  void  sale  under  the  judgment. 

8.  On  an  issue  as  to  abandonment  of  homestead, 
statements  of  defendants  as  to  what  third  persons 
bad  said  in  regard  to  plaintiff's  not  intending  to 
return  when  she  went  away,  and  as  to  what  one 
of  the  defendants  believed  in  regard  to  it  when  he 
Burchased  the  land  at  sheriff's  sale  after  the  al- 
leged abandonment,  are  inadmissible. 

4.  The  fact  that  a  widow  residing  on  the  home- 
stead of  her  deceased  husband  takes  her  son-in- 
law  and  his  family  to  live  with  her  thereon  does 
not  constitute  an  abandonment  of  her  homestead 
right.' 

6.  The  absence  of  the  widow  from  the  homestead 
for  about  eight  months,  for  the  purpose  of  taking 
care  of  her  daughter  during  confinement  intend- 
ing to  return  when  it  became  convenient,  is  not  an 
abandonment.' 

6.  The  doctrine  of  caveat  emptor  applies  to  pur- 
chasers at  sheriffs'  sales. 

7.  Wliere  an  execution  sale  of  land  is  set  aside 
because  the  land  was  a  homestead,  a  fact  not 
known  to  him  at  the  time,  the  purchaser,  though 
he  ia  entitled,  under  Code  Iowa,  ;>  3090,  to  recover 
the  amount  paid  on  his  purchase,  has  no  right  to 
have  the  judgment  assigned  to  him. 

Appeal  from  district  coart,  Washington 
county,  D.  Ryan,  Judge. 

The  plHintifl,  being  the  owner  in  fee  of 
certain  adjoining  lots,  not  exceeding  9500  in 
value,  asks  to  be  quieted  in  her  title  thereto, 
as  against  a  sheriff's  sale  and  deed  thereof  to 
defendant  Blumenstein.  on  Rn  execution 
against  her  in  favor  of  one  John  Reisinan. 
She  asks  this  relief  on  the  grounds  that  the 
property  whs  and  is  her  homestead.  The 
defendant  Blumenstein  denies  tltat  the  prop- 
erty was  or  is  her  homestead,  and  alleges 
thiU;,  if  it  ever  was,  she  abandoned  it  before 
the  sale  to  him;  that  due  notice  of  said  sale 
was  given,  and  that  he  purchased  in  good 
faith,  and  without  any  knowledge  that  plain- 
tiff had  or  el  Mimed  h  homestead  in  the  prop- 
erty; wherefore  be  says  she  is  estopped  from 
now  asserting  such  a  claim,  and  ssks  for  pos- 
session, and  that  he  be  quieted  in  bis  title. 
The  defendant  Blumenstein,  by  way  of  cross- 
petition,  makes  Ellen  Reisman,  executrix  of 
the  estate  of  John  Keisman,  deceased,  and 
William  Singlemnn,  defendants;  and  alleges 
that  972.85  of  the  money  paid  by  him  as  the 
purchase  price  of  said  property  was  received 
by  John  Reisman,  deceased,  and  644.06  by 
William  Siligleman,  as  judgment  creditors  of 
the  plaintiff ;  wherefore  he  prays  that,  i  n  case 
said  sale  and  deed  are  set  aside,  he  recover 
from  said  parties,  respectively,  the  sum  paid 
to  them,  with  6  per  cent,  interest,  from  Oc- 
tober 81, 1885,  with  costs.  Singleman,  an- 
swering, admits  that  he  received  916  of  said 
money  on  his  own  account  against  the  plain- 
tiff, and  about  il8  on  a  claim  against  her  in 


■As  to  what  constitutes  an  abandonment  of  a 
homestead,  see  Perslfull  v.  Hind,  (Ky.)  11  S.  W. 
Kep.  15;  Lumber  Co.  v.  Clay,  (Tex.)  10  B.  W.Rep. 
968,  and  note;  HcDermott  v.  Keman,  (Wis.)  89 
N.  W.  Rep.  687,  and  note;  Gates  v.  Steele,  (Ark.) 
4  8.  W.  Rep.  S8,  and  note 


favor  of  the  estate  of  William  Toss,  and  that 
the  918  has  been  paid  out  in  the  settlement 
of  said  eiitate.  Ellen  Reisman,  executrix, 
etc.,  answers,  admitting  that  she  is  execu- 
trix, and  denying  the  other  allefpitions  of  the 
cross-petition.  She  alleges  that  William 
Singleman  received  960  of  sidd  purchase 
money,  and  that  920  is  in  the  Iiands  of  the 
clerk  of  the  court;  wherefore  she  asked  to  be 
dismissed,  or,  if  held  liable,  that  William 
Singleman  for  himself,  and  as  administraUir 
of  the  estate  of  Yoss,  be  required  to  pay  his 
pro  rata  share.  On  the  final  hearing,  decree 
was  entered  setting  aside  the  sale  and  deed 
to  Blumenstein,  and  the  satisfaction  of  the 
judgments,  and  ordering  that  the  Judgments 
not  belonging  to  Blumenstein  be  assigned 
and  transferred  to  him  by  the  clerk  of  the 
court;  that  the  plaintiff  pay  five  dollars  of 
the  costs;  that  Singleman  and  Reisman  each 
pay  all  costs  made  by  them;  and  that  Blu- 
menstein pay  all  other  costs;  to  which  decree 
all  the  parties  sit  the  time  duly  excepted,  and 
the  defendant  Blumenstein  perfected  his  ap- 
peal to  this  court.  Singleman  and  Reisman 
each  moved  to  dismiss  the  appeal,  on  the 
grounds  that  the  amount  in  controversy  be- 
tween them,  respectively,  and  the  appellant 
does  not  exceed  9100,  and  because,  as  be- 
tween them  and  appolhmt,  no  interest  in  real 
property  is  involved,  and  no  question  has 
been  certified  for  the  opinion  of  this  court. 
C.  C,  Patterson,  for  appellant  Blumenstein. 
Detoey  *  Bieher,  for  Susan  Jones  and  Will- 
iam Singleman,  appellees.  C.J.  Wilson,  toT 
Ellen  y.  Reisman,  Ex'x,  appellee. 

Given,  C.  J.  1.  The  motion  to  dismiss 
the  appeal  must  be  overruled.  The  case  "in- 
volves an  interest  in  real  estate. "  The  plain- 
tiff and  defendant  Blumenstein  each  claim 
title  to  the  property  in  question,  and  each 
asks  to  be  quieted  in  that  title.  The  contro- 
versy as  to  the  defendants  Singleman  and 
Reisman  is  incident  to  the  main  issue,  and 
must  follow  the  appeal. 

2.  On  tlie  bearing,  objections  were  made 
by  plaintiff  to  certain  parts  of  the  testimony 
of  defendants  Blumenstein  and  Singleman, 
wherein  they  stated  what  other  persons  had 
said  as  to  plaintiff's  not  intending  to  return 
to  the  property  at  the  time  she  went  to  North 
English,  and  as  to  wiiat  Blumenstein  be- 
lieved about  it  when  he  purchased.  These 
statements  did  not  purport  to  have  been  made 
by  the  plaintiff  to  third  persons,  and  were 
therefore  inadmissible,  and  the  objections 
were  well  taken. 

3.  Singleman  testified,  subject  to  objec- 
tion, that  916.12  of  his  judgment  against 
the  plaintiff  on  his  individual  account,  and 
918.89  on  account,  was  due  to  the  estate  of 
Voss.  If,  as  indicated  in  the  record,  Single- 
man  took  judgments  in  his  own  name  on 
both  accounts,  the  objection  should  be  sus- 
tained ;  for  he  will  not  now  be  permitted  to 
question  the  judgment  for  the  purpose  of 
avoiding  personal  liabilit}'  for  the  money  re- 
ceived, and,  if  be  took  separate  judgments, 
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they  are  the  beat  evidence  of  their  respective 
amounts. 

4.  The  right  of  plaintiff  to  be  quieted  in 
her  title  and  possession  depends  entirely  upon 
whether  it  Wiis  her  homestead  at  the  time  of 
the  sale  to  Blumenstein.  It  appears  from 
the  testimony  that  the  plaintiff  parcbased 
the  property  about  the  10th  of  February, 
1871,  and  resided  there  witii  her  husband  un- 
til bis  death,  March  8,  1871;  that  she  con- 
tinued to  reside  thereon  up  to  August,  1885, 
— her  son-in-law  and  daughter  residing  with 
her  for  some  time  prior  to  August,  1885, 
tbey  living  together  as  one  family;  that  in 
August,  1885,  Mr.  Nettifee.  the  son-in-law, 
having  found  employment  at  North  English, 
moved  to  that  place,  the  plaintiff  going  with 
them,  to  be  with  her  daughter  during  con- 
finement; that  they  remained  there  about 
eight  months,  when  she  and  bar  daughter  re- 
turned to  the  property  in  question.  At  tlie 
time  that  plaintiff  lef  t'for  North  English  she 
rented  the  property  to  one  SchauS,  leaving 
part  of  ber  furniture  In  the  house,  and  talc- 
ing sacb  articles  along  as  she  would  need. 

•The  plaintiff  testifies  that  it  was  ber  intention 
to  malie  a  visit  as  long  as  she  wanted,  and  re- 
turn lioine  when  she  pleased.  Nettifee  tes- 
tified tliat  he  did  not  move  to  North  English 
to  stay,  but  took  his  wife  there,  so  he  could 
look  after  ber  during  her  sickness.  There  is 
an  entire  absence  of  any  testimony  showing 
that  the  plaintiff  ever  expressed  any  other 
intention  than  to  return  to  the  property  in 
question.  It  is  claimed  that,  by  taking  the 
family  of  her  son-in-law  to  reside  in  the  prem- 
ises, be,  and  not  she,  was  the  head  of  the 
family.  Had  she  continued  to  reside  there 
alone  after  her  husband's  death  her  right  to 
bold  it  as  a  homestead,  under  section  1989, 
would  not  be  questioned.  We  hold  that  re- 
ceiving the  family  of  her  daughter  into  the 
home,  and  living  as  they  did,  was  not  an 
abandonment  of  the  plaintiff's  homestead 
right.  It  is  claimed  that  her  removal  to 
North  English  was  an  abandonment  of  her 
homestead.  As  already  stated,  there  is  an 
entire  absence  of  any  testimony  showing  that 
the  plaintiff  ever  expressed  any  intention  to 
abandon  the  homestead,  and  there  is  nothing 
in  the  facts  and  circumstances  of  her  ab- 
sence to  show  such  an  Intention,  but,  on  the 
contrary,  they  indicate  an  intention  to  return 
and  d  well  in  the  property.  See  Fy ffe  v.  Beei-s, 
18  Iowa,  4;  Morris  t.  Sargent,  Id.  90;  Davis 
V.  Kelley.  14  Iowa,  523;  Aobb  v.  McBride, 
28  lowu,  386;  Shirland  v.  Bank,  65  Iowa,  96, 
21  N.  W.  Kep.  200. 

5.  It  is  also  claimed  that  as  due  notice  was 
given  of  the  sale,  and  the  defendant  Blumen- 
stein porclused  in  good  faith  witbout  knowl- 
edge of  the  plaintiff's  claim,  she  is  estopped 
from  asserting  the  claim  to  the  homestead. 
The  doctrine  of  caveat  emptor  applies  to  pur- 
chasing at  sheriff's  sales.  Hamsmith  v.  Es- 
py, 19  Iowa,  444;  Holtzinger  v.  Edwards,  51 
Iowa,  384.  1  N.  W.  Rep.  600.  Blumenstein 
shows  in  bis  testimony  that  he  knew  that  the 
plaintiff  bad  resided  in  the  property  for  11 


years  previous,  and  that  she  had  left  some 
articles  there  when  she  went  to  North  En- 
glisli.  We  fail  to  see  anything  in  the  acts  of 
the  plaintiff  to  justify  the  belief  that  she  had 
abandoned  the  homestead,  or  was  in  any  wise 
consenting  to  the  sale  thereof,  or  the  dispo- 
sition of  the  proceeds. 

6.  We  are  unable  to  discover  upon  what 
theory  the  court  decreed  that  the  judgments 
not  belonging  to  Blumenstein  should  he  as- 
signed to' him.  Having  set  aside  the  sale,  it 
wtis  proper  to  set  aside  the  satisfaction  of  the 
judgments,  so  far  as  the  same  had  been  made 
by  applying  the  purchase  money.  If  the 
judgments  were  not  a  lien  upon  the  property 
in  question  because  of  its  being  a  homestead, 
and  that  fact  was  unknown  to  Blumenstein, 
he  has  a  right  to  have  Singleman  and  Keis- 
man  refund  the  purchase  money  received  by 
them,  under  the  provisions  of  section  3090 of 
the  Code. 

The  decree  of  the  district  court  is  afiirmed 
in  ali  respects,  except  in  so  far  as  it  orders 
an  assignment  of  the  judgments  to  Blumen- 
stein, and,  as  there  was  no  finding  as  to  the 
amount  of  purchase  money  received  by  Bels- 
man  and  by  Singleman,  the  case  will  be 
remanded  for  further  hearing  as  to  said 
amounts,  and  for  judgments  against  Beis- 
man  and  against  Singleman  in  favor  of  the 
defendant  Blumenstein,  for  the  amounts 
which  It  may  be  found  they  respectively  re- 
ceived, with  6  percent,  interest  and  increased 
costs;  the  defendant  Blumenstein  to  pay  the 
cost  of  this  appeal.    Modified  and  afiirmed. 


Fbanou  v.  Wallaob  at  al. 
(Supreme  Cawrt  of  Iowa.  May  14, 1889.) 
LnfiTATioN  or  Actions— Discovsar  or  Fbaus. 
In  an  action  to  set  aside  a  guardian's  deed  on  the 
nonnd  of  fraud,  the  fraud  is  discovered,  within 
we  meaning  of  the  statute  of  limitations,  when 
the  deed  was  recorded. 

Appeal  from  district  court,  Buchanan 
county;  John  J.  Net,  .Tudge. 

Action  to  recover  the  undivided  two-thirds 
of  certain  real  estate  of  which  Martin  W. 
Francis  died  seised  in  1860,  leaving  Izora  A., 
his  widow,  and  the  plaintiff,  his  only  child. 
Izora  married  the  defendunt  William  A. 
Burnside  April  5,  1865.  Burnside  was  ap- 
pointed guardian  of  the  plaintiff, — then  seven 
years  of  age, — and  gave  bond,  and  received 
letters  of  guardianship.  On  June  5,  1865. 
such  proceedings  were  then  and  theretofore 
had  in  the  county  court  that  said  court  or- 
dered that  W.  A.  Burnside  sell  and  convey 
SHid  undivided  two-thirds  of  said  real  estate, 
in  pursuance  of  wbtch  order  he  sold  the  same 
to  the  defendant  Lewis  Rickard,  on  the  9th 
day  of  May,  1867,  and  executed  to  him  a  deed 
therefor,  which  deed  and  sale  were  approved, 
and  the  deed  duly  entered  of  record.  On  the 
same  day  Izora  A.  Burnside  sold  and  con- 
veyed her  undivided  interest  tosaid  Rickard. 
Rickard  Immediately  took  possession  of  the 
whole  of  the  land,  and  the  same  has  been  con- 
tinuously held  by  him  and  bis  grantea  evei 
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since.  The  plaintiff  came  of  nge  In  1879. 
He  left  Iowa  in  1S67,  since  which  he  has  re- 
sided in  Fresno  county.  Cal.  He  alleges 
that  his  mother  and  said  Burnside  alwaj-s 
told  him  he  had  no  property  in  Iowa,  and 
that  be  never  knew  to  the  contrary  until 
within  a  few  months  before  the  bringing  of 
suit.  He  also  alleges  that  the  proceedings  in 
the  county  court  for  the  sale  of  said  lands 
were  fraudulent  and  void  because  no  notice 
thereof  was  ever  served  on  him;  and  no 
guardian  ad  litem  was  ever  appointed  to 
defend  said  proceedings  for  him;  that  no 
bond  was  ever  given  for  the  proceeds  of  the 
sale,  and  that  all  said  proceedings  were  fraud- 
ulent, void,  and  illegal;  that  each  of  the 
grantees  took  their  deeds  with  notice  of  such 
fraud;  and  that  he  had  no  knowledge  thereof 
until  a  few  weeks  before  the  bringing  of  this 
action.  The  defendants  Wallace  and  Bur- 
linghara,  answering,  admit  that  Martin  W. 
Francis  died  intestate  seised  of  the  real  es- 
tate named,  leaving  Izora  A.  Burnside,  his 
widow,  and  plainti?,  bis  only  child;  that  the 
plaintiff's  interest  in  said  real  esUite  was  sold 
to  Lewis  Rickard,  as  alleged,  and  that  said 
Bickard  and  his  grantees  have  ever  since 
occupied  the  same.  They  allege  that  plain- 
tiff's cause  of  action  is  barred  by  t lie  statute 
of  limitations,  and  set  up  at  length  the  pro- 
ceedings in  the  county  court,  and  ask  that 
defendant  Wallace  be  quieted  in  his  title. 
On  final  hearinir  decree  was  entered  dismiss- 
ing the  plaintiff's  petition,  and  confirming 
title  to  the  land  in  the  defendant  Wallace, 
and  judgment  and  ext-cution  for  costs  against 
the  plaintiff,  to  all  of  which  the  plaintiff 
duly  excepted,  and  from  wliich  he  appeals  to 
this  court. 

Woodward  A  Cook,  for  appellant.  O.  B. 
Jiansier,  for  appellees. 

OrvBN,  C.  J.  I.  This  right  of  action  ac- 
crued to  the  plaintiff,  if  at  all,  <n  1867.  The 
plaintiff,  then  being  a  minor,  be  bad,  under 
section  2535  of  the  Code,  one  year  after  at- 
taining his  majority  within  which  to  com- 
mence the  action.  He  attained  his  majority 
in  1879,  but  did  not  commence  this  action 
until  the  4tb  day  of  August,  1886.  It  is 
claimed  that  this  is  an  action  for  relief  on  the 
ground  of  fraud,  and  that  the  cause  of  ac- 
Ubnshall  nut  be  deemed  to  have  accrued  until 
the  fraud  complained  of  was  discovered  by 
the  plaintiff,  which  he  alleges  was  not  until 
within  a  few  months  prior  to  the  commence- 
ment of  the  action.  The  fraud  comphiined 
of  is  the  deed  from  Burnside,  as  guardian,  to 
Rickard,  which  was  filed  for  record  and  re- 
corded May  9,  1867.  The  case  is  within  the 
ruling  in  Laird  t.  Kilbourne,  70  Iowa,  84, 30 
N.  W.  Rep.  9,  wherein  the  courts  say:  "The 
fraud  will  be  discovered  when  the  fraudulent 
act  is  revealed, — made  known  to  the  pai'ty  ag- 
grieved. Notice  or  knowledge  of  the  act  is 
a  discovery  of  the  fraud.  The  act  which  is 
the  very  foundation  of  the  fraud  alleged  in 
this  case — indeed,  which  itself  constitutes  the 
fraud  complained  of — was  the  deed  of  Kil- 


bourne to  bis  wife.  Plaintiff  is  chargoable 
with  notice  of  this  act  by  the  record  of  the 
deed."  See,  also,  cases  cited.  We  think  it 
appears  very  clearly  that  the  plaintiff's  cause 
of  action  is  barred  by  the  statute  of  limita- 
tions. It  is  therefora  unnecessary  to  notice 
the  other  points  in  the  record.  The  decree 
of  the  district  court  dismissing  plaintiff's  pe- 
tition and  confirming  title  to  the  land  in  the 
defendant  R.  F.  Wallace,  and  judgment  and 
execution  for  costs  against  the  plaintiff  is 
affirmed. 


Walsh  v.  Deb  Moines  Ins.  Go. 
(Supreme  Court  of  Iowa.    May  14, 1SS9.) 
iNBUBAiros — CoNnrrioKs— Watveb. 
A  letter  written  by  the  secretary  of  an  insurance 
company  to  a  policy-bolder,  who  claims  to  have  suf- 
fered a  loss  within  the  terms  of  the  policy,  In 
which  the  secretary  says  that  after  investieation 
he  considers  the  clalin  invalid,  bat  that  Una  in- 
sured may  reopen  the  matter  and  make  proofs  of 
loss,  and  in  which  he  specifies  the  facts  which  the 
insured  must  establish,  does  not  show  a  waiver  of 
proofs  of  loss,  snoh  letter  being  written  before  tbe 
time  for  making  proofs  has  expired.' 

Appeal  from  district  court,  Boone  county  i* 
D.  R.  HiKDMAN,  Judge. 

This  is  an  action  upon  a  policy  of  insure 
ance  ag.iinst  loss  by  fire  and  lightning.  The 
case  is  before  this  court  for  the  second  time. 
See  71  Iowa,  837, 82  N.  W.  Rep.  369.  Since 
the  former  appeal  there  was  a  trial  by  Jury, 
verdict  and  judgment  for  plaintiff,  and  de- 
fendant appeals. 

Vole,  MoVty  A  Clark  and  S.  L.  ffrean,  for 
appellant.    8.  R.  Dyer,  for  appellee. 

QiVEN,  0.  J.  1.  On  the  former  appeal  this 
court  held  that  the  evidence  failed  to  show 
any  proof  of  loss,  and  that  the  evidence  tend- 
ing to  show  a  waiver  of  such  proof  on  tJie 
part  of  the  defendant  should  have  been  ex- 
cluded as  there  was  no  allegation  in  the  peti> 
tion  that  proofs  of  loss  were  waived.  The 
only  change  in  the  state  of  the  issues  since 
the  former  appeal  is  that  the  plaintiff,  by 
amendment,  alleges  that  the  defendant  wai  ved 
notice  and  proof  of  loss,  and  in  support 
thereof  on  the  trial  introduced  in  evidence  a 
letter  dated  September  5,  1885,  from  the  sec- 
retary of  the  defendant  company  to  the  plain- 
tiff. It  is  claimed  in  behalf  of  plaintiff  that 
the  defendant,  having  received  the  statements 
of  E.  Eatwood,  Alf.  L.  Torblom,  and  £.  A. 
Warren,  did  by  said  letter  of  September  5th 
waive  any  further  proof  of  notice  and  loss. 
The  letter  is  as  follows:  "Your  favor  of  2d 
Inst,  just  received,  and  I  must  confess  to  a 
feeling  of  surprise  that  you  do  not  consider 
the  matter  of  your  claim  already  settled. 
We  sent  a  representative  to  your  place  in 


■As  to  what  will  oonstitute  a  waiver  of  proofs  of 
loss  or  of  death,  in  actions  on  Insurance  policies, 
see  Cleaver  v.  Insurance  Co^  (Mich.)  89N.  W.  Rep. 
671,  and  note;  Newman  t.  Blessing,  4  N.  Y. Bupp. 
269 ;  Insurance  Co.  v.  Ruckman,  (HI.)  20  N.  B.  Rep. 
77;  Insurance  Co.  v.  Pulver,  Id.  18;  Dial  v.  Asso- 
ciation, (S.  C.)  8  S.  E.  Rep.  27,  and  note:  Barre 
7.  Insurance  Co.,  (Iowa,)  41  M.  W.  Rep.  873,  and 
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your  interests  as  well  as  ttiose  of  the  com- 
pany. The  evidence  gathered  by  him  while 
there  seemed  to  us  most  conclusive,  and  to 
OUT  minds  proof  l>eyond  a  doubt  that  the 
animHl  died  from  milk  fever,  and  had  not 
been  stricken  or  injured  by  ligiitning.  You 
have  the  right  to  reopen  this  matter,  and 
make  proofs  of  loss,  in  which  you  must  estab- 
lish the  fact  that  death  was  caused  by  ligiit- 
ning; that  you  fully  sustain  your  claim  by 
your  own  statement  under  oath,  substantiated 
by  the  sworn  evidence  of  your  neighbors, 
who  must  be  also  freeholders. "  Following 
the  former  ruling  in  this  case,  we  must  say 
that  there  whs  no  proof  of  loss,  as  required 
by  the  policy.  There  being  uo  other  evidence 
of  waiver  than  tlie  letter  of  September  5th, 
we  think  that  that  letter  does  not  only  not 
waive  proofs  of  loss,  but  advises  the  plaintiff 
of  ber  right  to  reopen  the  matter  and  make 
proofs  of  loss,  and  informs  her  what  must 
be  established  thereby.  See  Comett  v.  In- 
surance Co.,  67  Iowa,  388,  25  N  W.  Bep. 
673.  The  time  for  proving  loss  bad  not  ex> 
pired  at  the  date  of  this  letter.  There  be- 
ing no  evidence  that  proof  of  loss  was  made 
or  waived,  the  plaintiff  was  not  entitled  to 
recover,  and  the  court  erred  in  not  sustain- 
ing the  defendant's  motion  for  verdict  Be- 
vecsed. 


Simmons  et  ah  v.  Hill  et  al. 
(Supreme  Court  of  Jowa.    May  14, 1880.) 

VxsnoB  Ain>  Ywmst — CoNTaACT— Rucissioii. 

H.  represented  himself  to  be  the  owner  of  land, 
and  sold  it  to  plaintiffs  on  credit.  The  latter  sued 
to  rescind  on  the  ground  that  the  representations 
were  false.  It  appeared  that  H.  was  in  possession 
under  contract  with  D.,  tlie  conditions  of  which 
were  but  partially  performed.  H.  sold  to  plaintiffs, 
and  put  them  in  possession.  T.  became  tne  owner 
of  all  of  H.'8  Interest  under  both  contracts,  and 
agreed  to  perform  his  contract  with  plaintiffs, 
which  he  was  at  all  times  able  and  wiUing  to  do. 
Held,  that  plaintiffs  were  not  entitled  to  a  rescis- 
sion, as  they  were  not  injured  by  H.'s  representa- 
tions, if  false. 

Ap[>eal  from  district  court,  Wright  county; 
S.  &I.  Weaver,  Judge. 

This  is  an  action  to  rescind  a  contract  in 
writing  for  tlie  sale  of  real  estate,  and  to  en- 
join the  transfer  and  collection  of  certain 
promissory  notes  given  under  it,  on  the 
grounds  that  the  contract  and  nOtes  were 
procured  by  false  and  fraudulent  representa- 
tion. The  ease  wsis  submitted  to  the  court, 
and  decree  for  defendants.    Plaintiffs  appeal. 

J.  C.  Raymond,  lor  appellants.  Nagle  & 
Birdsall,  fur  appellees. 

Given.  C.J.  1.  The  representation  alleged 
la  that  the  defendant  Jesse  Uill,  for  the  pur- 
pose of  defrauding  the  plaintiffs,  falsely  and 
fraudulently  represented  to  them  that  the 
land  was  his  property,  and  that  he  was  the 
sole  owner  thereof,  while  in  truth  and  in 
fact,  as  he  well  knew,  said  land  was  the 
property  of  one  Phillip  B.  Dysart.  The  tes- 
timony shows  that  at  the  time  ot  making  the 
contract  with  the  plaintiffs  Jease  Hill  held 
tbe  land  under  a  contract  of  purchase  from 


Dysart,  part  of  the  conditions  of  which  had 
been  performed,  and  part  of  which  was  to  be 
performed  in  the  future,  and  that  Hill  was 
in  possession  of  the  land;  that  upon  the  mak- 
ing of  their  contract  plaintiffs  went  into  pos- 
session, and  have  remained  in  possession  ever 
since;  that  the  contract  between  Dysart  and 
Hill,  and  between  the  plaintiffs  and  Hill,  is 
now  owned  by  defendant  Turner,  who  is 
able,  ready,  and  willing  to  carry  out  the  con- 
tract with  the  plaintiffs. 

2.  To  entitle  the  plaintiffs  to  a  rescission 
of  their  contract  tliey  must  not  only  show 
that  the  representation  made  was  false,  but 
that  they  have  been  injured  thereby.  The 
defendants  Jesse  Hill  and  M.  M.  Turner,  the 
now  owner  of  the  contracts,  being  ready, 
able,  and  willing  to  carry  out  the  contract 
with  the  plaintiffs,  and  the  plaintiffs  being 
still  in  undisturbed  possession  of  the  land, 
they  have  suffered  no  injury  whatever  from 
the  representation,  and  are  not,  therefore, 
entitled  to  any  of  the  relief  demanded.  The 
judgment  of  the  district  court  is  affirmed. 


STATB  0.  BOBNISOH  «t  Ol. 

(Supreme  Court  of  Iowa.  May  14, 1880.) 
Affsii, — Reoobd. 
When  neither  the  atwtract  filed  by  the  appel- 
lant nor  that  filed  by  the  ^ipeUee  purports  to  con- 
tain all  the  evidence  in  the  case,  and  the  transla- 
tion of  the  stenographic  notes  was  not  filed  within 
six  months  after  the  rendition  of  the  decree  ap- 
pealed from,  the  decree  will  be  affirmed  without 
review. 

Appeal  from  district  court,  Allamakee 
county;  C.  T.  Granobr,  Judge. 

This  is  an  action  in  equity  in  the  name  of 
the  state  to  enjoin  and  abate  a  niiisance 
which  it  is  alleged  the  defendants  maintained 
by  the  unlawful  sale  of  Intoxicaiing  liquors. 
There  was  a  hearing  upon  the  merits,  and  a 
decree  was  entered  against  the  defendants, 
and  they  appeal. 

M.  H.  Uendrick,  for  appellants.  8tiltoeU 
it  Stewart,  for  appellee. 

BoTHROCK,  J.  The  abstract  of  appellants 
does  not  purport  to  be  an  abstract  of  all  the 
evidence  in  the  case.  Counsel  for  appellee 
nied  ail  abstract  in  which  some  evidence  is 
set  out,  but  it  is  stated  therein  that  the  two 
abstracts,  taken  together,  ilo  not  contain  all 
the  evidence  offered  or  introduced  on  the 
trial.  It  also  appears  that  the  translation  of 
the  short-hand  notes  taken  by  the  reporter  at 
the  trial  was  not  tiled  in  the  court  below 
within  six  months  from  Ihe  rendition  of  the 
decree.  In  this  state  of  the  record,  the  cause 
cannot  be  heard  upon  appeal  in  this  court. 
Merrill  v.  Bowe.  69  Iowa,  653.  2fiM^\V.  Bep. 
766;  Arts  v.  Culbertson,  73  lowafcii,  34  N. 
W.  Bep.  490.    Affirmed. 


iBTNA  LiFB  Ins.  Co.  v.  Hesses  et  al, 

(Suvreme  Court  of  Iowa.    May  14, 1889.) 
Judgments — Lik» — Notice. 
1.  One  who  examined  the  records  for  liens  oa 
the  property  of  "Hesser"  and  plaintiff's  agent  toa- 
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tifled  that  they  severally  made  careful  examina- 
tions, and  found  no  such  liens.  The  examiner 
stated  that  afterwards,  in  his  presence,  the  clerli's 
attention  was  called  to  an  entry  of  the  name 
"Hesse"  in  the  index,  to  which  the  clerk  then  add- 
ed an  "r. "  The  person  who,  as  he  stated,  called  the 
clerk's  attention  to  the  record,  was  in  fact  not  then 
present,  but  the  examiner  testified  that  he  was 
not  acquainted  with  such  person ;  that  the  person 
actually  present  might  have  given  the  name  of 
such  person,  or  might  have  said  he  was  such  per- 
son's agent.  Plaintiff's  agent  stated  that  the 
entry  was  against  "Hesse,  "when  the  search  was 
made,  and  that  the "r" was  added  afterwards; 
and  the  clerk  testified  that  when  his  attention  was 
called  to  the  entry  he  thought  it  was  asainst  Hes- 
ser,  but  made  it  plainer  lengthening  the  curve  on 
the  last  letter.  Sdd,  that  the  evidence  showed 
the  original  entry  to  be  against  "Hesse. " 

3.  An  entry  of  a  lien  in  the  name  of  "Hesse"  Is 
not  notice  of  a  lien  on  the  property  of  "Hesser," 
nor  Is  one  searching  the  records  put  on  Inquiry  by 
such  entry. 

8.  Code  Iowa,  1 197,  reqnlrea  the  clerk  to  keep, 
as  a  record,  a  book  in  which  an  Index  of  all  liens 
shall  be  kept,  and  also  requires  the  keeping  of  in- 
dexes ofjnaginent  dockets  and  certain  other  rec- 
ords. Held,  that  it  is  sufficient  to  search  the  "in- 
dex of  all  liens"  for  a  judgment  or  other  lien,  and, 
none  being  indexed  there,  it  is  not  necessary  to  re- 
fer to  other  indexes. 

4.  By  Code  Iowa,  {}  S88S,  ^S84,  a  judgment  is  a 
Uen  on  lands  in  the  county  from  date  of  rendi- 
tion, but  not  on  lands  in  another  county  until  the  fil- 
ing of  an  attested  copy  there.    Section  3685  re- 

a aires  the  clerk,  on  filing  of  a  transcript,  to 
ocket  and  index  it,  etc.  Beld,  that  these  sec- 
tions are  to  be  construed  with  reference  to  the 
provisions  requiring  indezea  to  be  kept,  and  that 
until  a  judgment  is  properly  entered  in  the  index 
it  is  not  a  lien,  and  the  record  is  not  notice,  as 
against  persons  having  no  actual  notice. 

6.  A  ludgment  is  not  rendered,  within  the  mean- 
ing of  sections  2888-2885,  until  it  is  indexed. 

Appeal  from  district  court,  Webster  coun- 
ty; J.  L.  Stevens,  Judge. 

Action  In  chancery  to  foreclose  a  mort- 
gage. By  the  decree  in  this  case,  the  title  of 
the  land  was  declared  to  be  in  one  of  the  de- 
fendants, under  a  purchase  at  a  sale  on  a 
judgment  which  was  held  to  be  a  lien  upon 
the  land  prior  to  plaintifTs  raoilgage,  and 
that  the  defendant  held  tlie  land  free  from 
the  lien  of  plaintiff's  mortgage.  The  plain- 
tiff appeals.  The  facts  of  the  case  appear  in 
the  opinion. 

Albert  S.  Clark,  for  appellant.  Wright 
<t  Farrell  and  Baker  dt  Ball,  for  appellees. 

Beck,  J.  1.  The  facta  upon  which  the  de- 
cisive questions  in  this  case  arise  are  these: 
The  mortgage  which  plaintiff  seeks  to  fore- 
close was  executed  by  J.  II.  Hesser,  and  con- 
veys certain  lands  in  Webster  county.  Be- 
fore the  execution  of  the  mortgage  a  judg- 
ment had  been  rendered  agninst  Hesser.  and 
in  favor  of  one  Coost,  and  another  by  a  jus- 
tice of  the  peace  of  Louisa  county,  a  tran- 
script of  which  had  been  Bled  in  the  office  of 
the  clerl(  ist  the  district  court  of  Webster 
county,  Ifefore  plaintiff's  mortgage  was  exe- 
cuted and  filed  for  record.  Plaintiff  insists 
that  its  mortgage  is  the  paramount  lien,  fur 
the  reason  that  defendimts'  judgment  was 
not  shown  by  the  "index  of  all  liens"  re- 
quired to  be  kept  by  the  clerk  of  the  district 
court  in  his  oflSce. 

2.  The  decisive  question  in  the  case  is 


this :  Is  plaintiff's  mortgage  lien  superior  to 
the  lien  of  defendants'  judgment,  on  the 
ground  of  the  absence  of  an  entry  thereof  up- 
on the  index  required  to  be  kept  by  law? 
The  facts  upon  which  this  question  is  to  be 
determined  are  as  follows:  Defendants' 
judgment,  it  may  be  assumed,  was  duly  ren- 
dered, and  a  transcript  thereof  was  filed  in 
the  clerk's  office  in  Webster  county.  Plain- 
tiff, however,  insists  that  the  judgment  was 
rendered  against  "J.  H.  Hesse."  We  waive 
inquiry  on  this  point,  as  it  need  not  be  de- 
termined, in  view  of  the  conclusion  we  reach 
on  another  branch  of  the  case.  It  is  also  in- 
sisted that  the  judgment,  after  I>eing  filed  in 
Webster  county,  was  n«)t,  before  plaintiff's 
mortgage  was  executed,  entered  upon  the 
"index  of  all  liens,"  reqiilred  to  be  kept  by 
Ckxle,  §  197,  subd.  8.  This  position  ia  dis- 
puted by  defendants.  We  find  the  facts  to 
be  that  the  entry  upon  this  index  intended  to 
indicate  the  judgment  gives  the  name  of  de- 
fendant as  "J.  II.  Hesse."  The  eyidence  up- 
on tills  disputed  point  is  as  follows:  The 
plaintiff  caused  an  abstract  of  the  title  of  the 
land  to  be  made  before  the  mortgage,  which 
was  for  money  loaned,  was  accepted.  The 
examiner  found  no  lien  against  Hesser.  An 
agent  of  plaintiff,  to  verify  the  examiner's 
work,  examined  the  index  of  the  liens,  and 
found  nothing  against  Hesser.  They  both 
testify  that  llieir  exauiinalions  were  careful- 
ly made.  The  first  examiner  testifies  that 
some  time  after,  in  his  presence,  the  clerk's 
attention  being  called  to  the  entry  on  the  in- 
dex, he  changed  the  name  by  adding  an  "r" 
to  the  name  "Hesse."  This  evidence  is  posi- 
tive, plain,  and  direct.  It  is  sought  to  be 
discredited  by  proof  that  a  person  who  the 
witness  declares  called  the  attention  of  the 
clerk  to  the  name,  and  saw  the  change  made, 
was  not  present.  The  witness  afterwards 
states  that  he  was  not  acquainted  with  the 
person  referred  to,  and  that  lie  might  have 
given  the  name  which  was  repeated  by  the 
witness,  or  might  have  stated  that  he  was 
the  agent  or  representative  of  a  person  of 
that  name.  But  the  witness  is  corroborated 
by  the  agent  of  the  plaintiff,  who  examined 
the  title.  He  testifies  that  when  the  mort- 
gage was  executed  the  name  "  Hesse"  had  no 
"r"  affixed  to  it,  and  that  it  was  afterwards 
changed  by  the  addition  of  that  letter.  But 
the  clerk  himself  corroborated  plaintiff's  wit- 
ness on  this  point.  He  testified  as  follows: 
"I  recollect  of  some  person  being  in  myotSce 
about  that  time,  and,  in  looking  up  the  rec- 
ords in  regard  to  this  matter,  my  attention 
was  called  to  the  name  on  the  lien  index. 
The  question  arose  as  to  whether  the  name 
was  Hesse  or  Hesser.  My  recollection  ia 
that  I  thought  it  was  Hesser,  but  made  it 
plainer,  by  making  or  lengthening  the  curve 
on  the  last  letter,  but  I  cannot  now  recollect 
whether  it  was  Mr.  Lewis  and  Mr.  Williams 
who  were  present  in  the  office,  or  who  it  was." 
Williams,  referred  to  in  this  testimony,  is 
the  examiner  of  the  title,  and  the  witness 
testifying  for  plaintiff  and  Lewis  is  the  per- 
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son  he  states  was  present  when  the  change 
was  made.  The  only  disagreement  between 
the  clerk  and  plaintiff's  witness  is  that  the 
clerk  says  the  change  was  simply  making  the 
name  plainer  by  "lengthening  the  curve  on 
the  last  letter."  He  admits  that  there  was  a 
change,  bnt  wishes  it  to  be  understood  that  it 
was  only  a  little  change.  But,  according  to 
his  own  admission,  the  change  was  such  as 
to  make  an  "r"  out  of  a  "cur#e,"  which,  to 
say  the  least  of  it,  made  certain  tliat  which 
even  to  him  was  an  uncertainly.  This  was 
plainly  a  change  of  the  record,  wholly 
unauthorized  and  unlawful,  if  not  criminal. 
No  custodian  of  records  is  authorized  thus  to 
tamper  with  them.  Tlie  alteration  is  to  be 
disregarded,  and  the  record  is  to  be  regarded 
as  it  stood  before  it  was  tiirapered  with.  We 
find  it  unnecessary  to  go  to  tlie  transcript  of 
the  record,  or  to  consider  certain  photographs 
of  the  original  records.  We  reach  the  con- 
clusion tlixt  the  index  was  changed  upon  the 
evidence  before  us,  as  presented  in  the  ab- 
stract, which,  so  far  as  the  facts  stated  by  us 
are  concerned,  is  not  disputed.  We  are  to 
regard  the  index  as  showing  a  judgment 
against  "J.  H.  Hesse,"  and  not  "J.  H.  Hes- 
«er." 

3.  It  is  plain  that  the  names  are  so  dissimi- 
lar that  one  searching  for  incurabrHuces 
would  not  be  charged  with  notice  of  the 
judgment,  or  put  on  inquirv.  Thomas  v. 
Desney,  57  Iowa,  58, 10  N."  W.  Eep.  816; 
Howe  T.  Thayer,  49  Iowa,  154. 

4.  C!ode,  §  197,  provides  that  the  clerk  of 
the  district  court  shall  keep,  as  a  record  of 
hia  office,  "a  book  in  which  an  index  of  all 
liens  in  the  district  court  shall  be  kept." 
The  same  statute  requires  Indexes  of  record 
books,  judgment  dockets,  and  of  some  other 
records  to  be  kept.  These  records  and  the 
indexes  are  all  to  be  kept  for  use,  to  the  end 
that  the  proceedings  of  the  court  and  incum- 
brances upon  the  property  may  be  readily 
discovered.  It  is  obvious  that  the  law  re- 
quires all  of  them  to  be  corrpclly  kept,  and 
any  one  consulting  the  proper  index  is  au- 
thorized to  rely  upon  its  fullness  and  correct- 
ness. 

5.  It  is  plain  that  the  "index  of  all  liens" 
shows  all  judgments  in  the  court  to  which 
the  recori^  pertain.  If  such  liens  may  be 
found  by  consulting  other  indexes,  the 
searcher  is  not  required  to  resort  thereto  after 
having  examined  the  "index  of  all  liens," 
fur  he  is  authorized  to  rely  upon  its  fullness 
and  accuracy.  Tlie  plaintiff,  therefore,  after 
having  caused  this  index  to  be  examined, 
was  not  required  to  pursue  inquiry  through 
othtir  indexes. 

6.  We  are  required  to  inquire  whether  a 
jttdgmentor  transcript  of  a  judgment,  found 
in  the  records  of  the  clerk's  office,  is  a  lien, 
and  operates  as  notice  tiiereof,  if  the  index 
required  by  statute  be  wanting.  It  is  the 
settled  policy  of  the  law  to  require  notice 
to  be  given  to  all  the  world  of  the  title  to 
and  incumbrances  upon  real  estate,  to  the 
end  that  an  innocent  purchaser,  having  no 


notice  of  liens  or  adverse  claims  not  disclosed 
by  the  records  In  the  manner  prescribed  by 
the  statute,  will  hold  land  as  agaiust  such 
claims  and  liens.  Judgments  and  liens,  in 
order  to  bind  land  as  agaiiist  persons  having 
no  actual  notice  thereof,  must  appear  of  rec- 
ord in  the  manner  prescribed  by  the  law ;  that 
is,  tliey  must  be  found  in  the  records  wherein 
the  statute  requires  them  to  be  entered.  It 
is  plain  that  a  judgment,  though  formally 
entered  and  signed  upon  a  paper  duly  filed 
and  attached  to  the  court  files,  would  not 
operate  as  a  lien,  for  the  reason  that  it  is  not 
found  in  the  books  provided  by  law  as  the  re- 
ceptacle of  the  records  of  judgments.  The 
statute  requires  indexes  to  be  kept,  and  judg- 
ments and  liens  to  be  duly  entered  tlierein. 
Code,  §  197.  A  transcript  of  a  judgment 
filed  in  the  clerk's  ofilce  by  special  provis- 
iuns  is  required  to  be  indexed.  Code,  g 
28b5.  The  statute  requires  an  index  to  be 
kept,  and  to  be  used  by  entering  therein  all 
liens.  A  judgment  transcript  or  other  lien 
ia  not  completed  as  an  incumbrance  until  it 
be  indexed.  The  purpose  of  the  index  is  to 
give  notice  of  the  incumbrance,  just  as  the 
registry  of  a  deed  is  intended  to  give  notice 
of  the  conveyance.  Now,  it  is  plain  that,  in 
order  to  establish  a  iien  as  against  an  inno- 
cent purchaser,  having  no  notice  thereof,  the 
index,  being  the  very  instrument  intended  to 
impart  notice,  is  to  be  regarded  a  part  of  the 
very  record  of  the  judgment;  that  is,  the 
entry  of  the  judgment  in  the  book  provided 
therefor,  and  the  index  required  to  be  kept 
by  the  statute,  constitute  the  record  of  the 
judgment  as  regarded,  when  questions  as  to 
liens  arise  which  affect  purchasers  without 
actual  notice.  Therefore,  when  a  judgment 
is  not  indexed,  a  purchaser  witliout  actual 
notice  is  not  bound  thereby,  for  the  reason 
that  the  record  required  by  the  statute  to  im- 
part constructive  notice,  i.  «.,  the  indexed 
judgment,  does  not  exist.  In  support  of 
these  views,  see  Thomas  v.  Desney,  57  Iowa, 
58,  10  N.  W.  Rep.  315;  Manufacturing  Co. 
V.  Early,  69  Iowa,  94,  28  N.  W.  Bep.  458; 
Cumraings  v.  Long,  16  Iowa,  41;  Howe  t. 
Thayer,  49  Iowa,  154. 

7.  Counsel  for  defendants  insist  that,astbe 
statute  declares  that  a  j  udgment  and  a  tran- 
script shall  be  a  lien  from  the  day  of  the  ren- 
dition of  the  one  and  the  filing  of  the  other, 
the  lien  Is  to  be  enforced  without  regard  to 
the  absence  of  the  index  required  by  law. 
They  rely  upon  the  following  sections  of  the 
Code:  "Sec.  2S83.  When  the  lands  lie  in  the 
county  wherein  the  judgment  was  rendered, 
the  lien  shall  attach  from  the  date  of  such 
rendition.  Sec.  2^84.  If  the  lands  lie  in  any 
other  county,  the  lieu  does  not  attach  until 
at)  attested  copy  of  the  judgment  is  filed  in 
the  office  of  the  clerk  of  the  district  court  of 
the  county  in  which  the  land  lies.  Sec.  2885. 
Such  clerk  shall,  on  the  filing  of  a  tran- 
script of  the  judgment  in  his  otiice,  imme- 
diately proceed  to  docket  and  index  the  same, 
in  the  same  manner  as  though  rendered  in 
the  court  of  his  own  county." 

Digitized  by  Vj  OOQ IC 


S28 


NORTHWESTERN  BEPORTEB,  VOL.  42. 


(Iowa. 


The  last  lection  quoted  requires  the  tran> 
script  to  be  indexed.  Other  provisions  re- 
ferred to  above  require  jadf^ments  to  be  in- 
dexed. These  provisions  and  tlie  sections 
just  quoted  are  to  be  conBidered  together  in 
the  light  of  the  views  we.  have  above  stated. 
Tlie  judgment  or  transcript  before  it  becomes 
9,  lien  Diiist  be  of  record,  t.  e.,  entered  in  tlie 
record  books  required  by  statute.  When 
that  is  done,  it  becomes  a  lien;  before,  it  vtraa 
.not,  for  the  record  was  not  completed  by  an 
entry  in  the  index,  which  is  required  to  make 
it  a  lien.  This  view  harmonizes  the  provis- 
ions of  the  sections  just  quoted  and  other 
provisions  hereinbefore  referred  to. 

8.  But  we  think  a  fair  construction  of  the 
language  of  sections  2883-2885  does  not  au- 
thorize the  conclusion  that  the  Hen  begins 
upon  the  entry  of  a  judgment  or  the  filing  of 
a  transcript.  Section  2883  declares  that  a 
judgment  is  a  lien  upon  lands  in  the  county 
wherein  it  is  rendered,  "from  the  date  of  such 
rendition."  "Rendition"  is  the  act  of  ren- 
dering. To  "render"  is  "to  make  up;  to 
finish;  ta  state;  to  deliver;  *  *  *  as, 
to  render  a  judgment."  Webst.  Diet.  Now, 
a  judgment  is  not  rendered,  so  as  to  be  effeet- 
ive  and  capable  '  of  enforcement  as  a  lien, 
until  it  is  "made  up,  finished,  stated,  or  de- 
livered" in  the  form  and  manner  as  required 
by  statute.  It  must  be  entered  of  rerord  in 
the  books  prescribed  by  statute.  One  of 
these  books  is  the  "index  for  all  liens." 
Therefore  "the  date  of  rendition"  of  the  judg- 
ment which  shall  operate  as  a  lien  is  when  it  is 
completely  rendered,  t.  e.,  entered  on  tlie  rec- 
ord books  prescrilied  therefor,  among  which 
is  the  "index  for  all  liens."  So  the  filing  of 
a  transcript  of  a  judgment  contemplated  by 
section  2885  is  not  completed  so  as  to  make 
the  judgment  a  lien  until  it  be  indexed.  Tlie 
judgment  will  not  be  regarded  as  rendered 
until  it  has  been  indexed. 

9.  We  reach  the  conclusion  that,  as  the 
judgment  set  up  by  defendant  was  not  en- 
tered in  the  "index  for  all  liens,"  it  Is  not  a 
lien  superior  to  plaintiff's  mortgage.  The 
decree  of  the  district  court  will  be  reversed, 
and  a  decree  foreclosing  plaintiffs  mortgage, 
in  conformity  with  the  views  above  expressed, 
will  be  entered  in  this  court,  or,  at  plaintiff's 
option,  the  cause  will  be  remanded  for  such 
a  decree  in  the  court  below.    Reversed. 


LrCE  V.  MOOKEHEAD  et  tU.^ 

(Supreme  Court  of  Iowa.    May  13, 1889.) 

Chattei.  Mortoaoes  —  NoTicB— Defbctivii  Db- 

gCRIPTIOS. 

1.  A  chattel  mortgage  designed  to  cover  crops 
to  be  raised  on  eertalD  land  is  binding  on  one 
having  actual  notice  of  it,  though  the  deaoription 
Is  defective.' 


'Affirming,  on  rehearing,  85  V.  W.  Rep.  598. 

•Concerning  the  validity  of  mortgages  on  grow- 
ing crops  and  crops  to  be  grown,  and  as  to  what  is 
a  sufficient  deeoription  of  such  crops,  sea  MoCown 
V.  Mayer,  (Miss.)  5  South.  Rep.  98,  and  note;  Wat- 
son V.  Pugh,  (Ark.)  10  8.  Yf.  Rep.  493;  Miller  v. 
Chapel,  (Ifinn.)  38  H.  W.  B^  62,  and  note. 


a.  Where  plaintiff,  who  had  taken  a  dead  of  land 
and  immediately  leased  it  to  the  vendor,  broughtan 
action  to  recover  a  crop  raised  on  the  land  which 
had  been  seized  by  one  claiming  under  a  mortgage 
executed  1^  the  vendor  prior  to  the  cenvayanoe, 
and  there  was  evidence  tending  to  show  that  dar- 
ing the  negotiations  for  the  conveyance  plaintlS 
bad  beeA  furnished  with  a  list  of  mortgages  on 
crops  to  be  raised,  executed  by  the  veador,  evi- 
dence as  to  what  was  sidd  ooDcemlng  such  mort- 
gages at  such  time  was  admissible,  though  some 
of  the  mortgages  were  executed  to  persons  not 
parties  to  the  altion. 

On  rehearing.  Appeal  from  district  court, 
Harrison  county;  Geobob  W  Wakefibu), 
Judge. 

Action  to  recover  the  value  of  certain  com 
alleged  to  have  been  wrongfully  converted 
by  defendant  George  F.  Moorehead  to  bis 
own  use.  R.  B.  Hlllis  intervened.  There 
was  a  trial  by  jury,  and  a  verdict  in  favor  of 
defendant  as  against  the  plain  tiff,  and  in 
favor  of  the  intervenor  as  against  defendant. 
Judgment  was  rendered  in  accordance  with 
the  verdict.    Plaintiff  appeals. 

H.  H.  Roadifer  and  J,  W,  Bamhart,  for 
appellant.    S.  H.  Cochran,  for  appellee. 

Robinson,  J.    On  the  Sd  day  of  April, 

1886,  Ira  E.  Lake  executed  and  delivered  to 
defendant  Moorehead,  to  secure  the  payment 
of  a  promissory  note  for  $200,  a  mortgage 
upon  certain  stock,  and  also  upon  "all  crops 
growing  and  to  be  g^rown  on  the  west  half  of 
the  north-west  quarter  of  section  nine,  town- 
ship eighty-one,  range  fortyone."  At  ttwt 
time  Lake  owned  the  land  described,  and  had 
planted  eight  or  ten  acres  of  it  to  wheat.  Be- 
tween the  8th  and  I6th  days  of  May,  1886, 
he  planted  thereon  the  corn  from  which  tbe 
crop  in  controversy  grew.  On  tbe  18th  day 
of  May,  1886,  he  sold  and  conveyed  the  land 
to  plaintiff,  and  received  from  her  a  lease  of 
the  same  and  other  land  for  the  term  of  three 
years.  Of  the  rents  provided  for  by  tbe 
lease  $400  was  due  and  payable  on  tbe  1st 
day  of  February,  1887,  but  has  not  been 
paid.  Lake  delivered  to  Moorehead,  to  pay 
the  indebtedness  secured  by  the  mortgage  to 
him,  about  or  during  the  month  of  January, 

1887,  697  bushels  of  corn  raised  during  1886 
on  the  land  described  in  the  Moorehead 
mortgage,  and  85  busliels  raised  on  tlie  other 
land  described  in  the  lease,  to-w^it,  the  e:>st 
half  of  said  quarter  section.  Intervenor 
Hillis  held  a  mortgage  on  all  com  grown  on 
the  land  hist  described,  and  claimed  and  re- 
covered judgment  for  the  85  bushels  of  corn 
raised  thereon  and  delivered  to  Moorehead  as 
aforesaid.  On  a  forniei*  submission  of  this 
cause  an  opinion  based  in  part  upon  a  mis- 
apprehension of  some  of  the  facts  involved 
was  filed.  A  rehearing  was  granted,  and  the 
cause  has  been  again  submitted  for  onr  de- 
termination. 

1.  It  is  contended  by  appellant  that  the 
mortgage  to  Moorehead  was  void  as  to  the 
com  in  controversy  for  uncertainty  <tf  de- 
scription; and  the  cases  of  Pennington  v. 
Jones,  57  Iowa,  87.  10  N.  W.  Rap.  274;  Eg- 
gert  V.  White,  59  Iowa,  464, 18  N.  W.  R^. 
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426;  and  Bair  v.  Cannon,  69  Iowa.  20.  28 
X.  W.  Rep.  413.— are  relied  upon  as  support- 
ing bar  claim.  In  tfca  case  first  named  the 
description  in  the  mortgage  was  "about  fifty 
acres  of  wheat;  twenty  acres  of  oats;  also 
twelve  acres  of  barley,  and  twenty  acres  of 
corn;  also  two  acres  of  buckwheat,  to  be 
sown  and  raised  on  the  land  leased  of  Bar- 
ber. McDowell  &  Co."  This  court  held  the 
description  insuflScient  as  against  third  per- 
sons biacanse  the  mortgage  did  not  state  that 
the  crops  were  to  be  grown  on  the  leased 
premises,  nor  that  all  the  crops  to  l>e  grown 
for  a  specified  number  of  years  were  mort- 
gaged. In  the  second  case  named  the  mort- 
gage described  the  property  as  "all  and  the 
entire  crop  of  flax  and  wheat  and  otlier  grain 
or  produce  raised  on  the  east  half,"  etc. 
The  description  was  held  to  be  too  indefi- 
nite and  uneertain  because  it  did  not  de- 
scribe or  refer  to  orops  growing  when  the 
mortgNge  was  execut<>d,  and  for  the  further 
reason  that  it  did  not  appear  when  the  crops 
were  "raised."  In  the  third  case  cited  the 
property  described  was  "all  the  grain,  oats, 
wheat,  flax,  and  com  raised"  on  certain 
litml.  The  description  was  held  to  be  insuf- 
ficient because  it  failed  to  state  the  year  or 
time  in  which  tbe*graln  was  to  be  raised. 
It  has  been  held  by  this  couvt  that,  wiiere  the 
description  in  a  chattel  mortgage  is  so  indef- 
inite and  uncertain  tluit  the  recording  there- 
of will  not  impart  constructive  nolioe,  yet 
such  a  mortgage  is  not  void,  but,  on  the 
contrary,  is  good  aa  to  all  persona  having 
actual  notice  of  its  existence,  and  ttie  intent 
as  to  the  property  which  it  was  deuigned  to 
include.  Manufacturing  Co.  v.  Grifllth,  39 
N.  W.  Rep.  214;  Clapp  v.  Trobridge,  38 
N.  W.  Rep.  411;  Cummlnga  t.  Tovey,  39 
loaa,  195.  The  mortgage  in  this  case  de- 
scribed "all  crops  gruwing  and  to  be  grown" 
on  the  land  spocified.  The  description  was 
mucli  more  accurate  than  those  in  the  cases 
r^ed  upon  by  appellant.  The  evidence  tend- 
ed to  show  that  she  had  actual  knowledge  of 
the  mortgage,  and  that  it  was  designed  to 
cxtver  the  crop  in  controversy  when  she  pur- 
chaaed  the  place  and  executed  the  lease  to 
Lake,  and  the  jury  were  authorized  to  find 
that  such  was  the  fact.  The  com  which 
produced  that  crop  was  growing  when  the 
purchase  from  Luke  was  efFected  by  appel- 
lant. Under  these  circnmstances,  the  mort- 
gage was  good  against  appellant,  even  if  it 
be  conceded  that  the  description  was  defect- 
ive, but  that  we  do  not  determine. 

2.  Complaint  is  made  that  defendant  was 
permitted  to  introduce  in  evidence  several 
mortgages  executed  by  him  to  persons  not 
parties  to  this  action,  for  crops  grown  on  the 
land  leased  by  him  from  appellant  during 
the  year  1886,  and  for  other  property.  Some 
of  the  evidence  tended  to  show  that  during 
tite  negotiations  which  resulted  io  the  convey- 
ing of  that  land  to  appellant  ber  agent  in  the 
transaction  was  f  umtohed  with  a  statement 
allowing  the  indebtedness  of  Lake,  tlie  mort- 
gages be  had  given,  and  the  names  of  the 


mortgagees,  and  that  appellant  had  fu1( 
knowledge  of  such  mortgHges  and  of  the  nan- 
to  which  the  crops  weie  devoted.  In  view 
of  these  facts  it  was  proper  to  prove  what 
was  said  about  the  mortgages  while  the  ne- 
gotiations wei'e  being  had.  The  mortgages 
in  question  were  so  far  made  a  part  oit  the 
negotiations  that  their  introdnotion  in  evi- 
dence was  proper. 

3.  The  mortgage  of  intervenor  Hillis  was 
recorded  in  the  chattel  mortgage  records. 
The  sufliciency  of  the  description  is  not 
questioned,  but  it  is  urged  that  the  record 
tiiereof  did  not  impart  constructive  notice  to 
appellant,  therefore  that  she  is  entitled  to 
recover  the  value  of  the  com  raised  on  the 
east  80,  which  was  mortgaged  to  intervenor. 
But  the  evidence  slwws  without  contradio- 
tlon  that  her  attorney  examined  the  chattel 
mortgage  records  before  her  transaction 
with  Lake  was  closed,  and  stated  to  her  "the 
tenor  and  effect  of  the  chattel  mortgages." 
That  she  had  actual  notice  of  the  mortage 
to  Hillis  cannot  be  seriously  question«KL 
The  verdict  and  judgmentas  to  the  property 
included  therein  was  correct  as  to  appellant. 

4.  Other  questions  presented  by  argument 
of  counsel  need  not  be  determined.  We 
reach  the  same  conclusion  which  was  an- 
nounced on  the  first  submission,  although  od 
a  somewtiat  different  statement  of  facts. 
Affirmed. 


Meteb  et  dl.  V.  Fabmers'  &  Tbadbrs' 

Bans  et  al. 

(Supreme  Court  of  lotoa.    May  14,  1888.) 

INBTBANCI— ABSiaNMBNT. 

A  fire  insurance  policy,  after  lou,  was  assiKoed 
to  defendant  in  consideration  of  tiie  indebtedneaa 
of  the  asanred  to  It,  and  defendant  was  authorized 
to  collect  the  Insursnee,  and,  after  paying  its  debt 
and  expenses,  to  pay  the  balance  to  the  aasured  or 
order.  The  assured  gave  plaintlSs  an  order  on  de- 
fendant for  the  amount  of  his  debt  to  them,  condi- 
tioned for  the  payment  of  defendant  and  a  prior 
order,  and  defendant  acoeptedit  on  oonditionthat, 
after  payment  of  itself  and  the  prior  order,  plain- 
tiffs should  be  paid  out  of  any  sum  remaining  from 
the  funds  collected.  Held,  that  where  It  was  prob- 
able that  a  suit  which  defendant  brought  on  the 
p^ioy  would  be  defeated,  and  plaintifrs  were  in- 
formed of  defendant's  intention  to  settle,  and 
made  no  proposition  to  prosecute  the  suit,  defend- 
ant was  justified  in  settling  with  the  company  for 
an  anumnt  less  than  its  own  demand,  and  was  not 
liable  to  plaintlits  for  having  done  so,  though  it 
had  previously  rejected  a  larger  offer. 

Appeal  from  district  court,  Decatureoanty; 
E.  G.  Hbnkt,  Judge. 

Action  in  chancery  to  charge  defendant 
the  Farmers'  &  Traders'  Bank,  as  trustee, 
and  for  damages,  and  an  accounting  on  ac- 
count of  breach  of  trust  duties,  and  for  gen- 
eral relief.  The  Home  Insurance  Company 
is  sought  to  be  charged  on  a  policy  which  tiad 
bei'>n  discharged  in  tlie  settlement  of  certain 
actions  thereon.  Upon  a  trial  on  the  merits, 
plaintifCs'  petition  was  dismissed.  They  now 
appeal  to  this  court. 

Phillipi  <ft  Day,  for  appellanto.  Cote,  ifc- 
Veg  <t  Clark,  ^nd  Parrith  «ft  Hoff^nan,  tar 
appellees. 
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Beck,  J.  1.  The  following  are  the  facts 
of  the  rase,  as  found  by  us  upon  the  plead- 
ings and  evidence:  (1)  The  Home  Insur- 
ance Company  issued  to  one  Ifott  a  policy  of 
insurance  upon  a  stock  of  merchandise  in 
the  sum  of  $7,000.  Soon  after,  the  mer- 
ehandise  was  totally  destroyed  by  fire.  (2) 
Nott  at  the  time  owed  the  Farmers'  &  Tra- 
ders' Bank,  $2,273;  the  plaintiffs,  $8,657; 
and  another  flnn,  Clement,  Sayer  &  Co., 
$570;  and  probably  others  in  varioos  sums. 
(3)  Immediately  after  the  8re  Xott  assigned 
the  policy  to  the  bank,  giving  it  absolute 
power  to  collect  the  amount  due  thereon, 
and  apply  the  sum,  first,  in  payment  of  its 
claim,  and  expenses  of  collection,  and  hold 
the  balance  to  be  paid  to  Nott,  or  subject  to 
his  order.  (4)  Nott  gave  an  order  upon  the 
bank  for  $570,  to  Clement,  Sayer  &  Co..  to 
whom  he  was  indebted  in  that  sum,  and  after- 
wards gave  an  order  for  the  amount  they 
owed  plaintiffs.  These  orders  were  accepted 
by  the  liank,  the  last  subject  to  and  to  be  paid 
after  the  claims  of  the  bank  and  Clement, 
Sayer  &  Co.  should  be  paid.  (5)  Nott  com- 
menced a  suit  on  the  policy  in  the  dis- 
trict court  of  Decatur  county,  widch  was 
transferred  to  the  United  States  circuit  court, 
and  the  bank  afterwards  commenced  a  suit 
on  the  policy  in  the  same  United  States  court. 
Before  the  suit  last  named  was  commenced 
the  plaintiffs  notified  the  bank  of  the  non- 
payment of  the  clidm,  and  that  they  looked 
to  it  for  protection  in  regard  thereto,  and 
that  they  would  look  to  it  for  any  loss  result- 
ing from  its  failure  to  prosecute  a  suit  on  the 
policy,  or  to  otherwise  act  for  the  protection 
of  plaintiffs'  interest.  (6)  The  plaintiffs 
contributed  to  the  expense  of  maintaining 
the  action  by  the  bank  against  the  insurance 
company,  and  otherwise  assisted  therein. 
(7)  Negotiations  of  compromise  were  had  be- 
tween the  parlies,  and  the  bank  proposed  to 
plaintiffs  that  it  would  settle  its  suit  at  50 
cents  on  the  dollar,  or  that,  if  the  actions 
against  the  insurance  company  should  be  set- 
tled at  60  cents  on  the  dollar,  it  would  con- 
sent thereto,  provided  it  should  receive  10 
cents  on  the  dollar  more  on  its  claim  than 
the  plaintiffs  should  receive.  (8)  The  insur- 
ance company  offered  to  pay  $8,500,  which 
the  bank  refused  to  accept,  but  afterwards 
did  accept  in  settlement  of  $2,140,  being  less 
than  the  amount  of  theirclaim,  and  dismissed 
the  action  against  the  insurance  company. 
Nott  also  dismissed  his  rase  against  the  in- 
surance company.  The  policy  of  insurance 
was  surrendered  to  the  compHny. 

2.  The  plaintiffs  in  this  action  seek  to  recov- 
er of  both  the  bank  and  the  insurance  compa- 
ny the  amount  of  their  claim,  on  the  ground 
that  the  settlements  and  dismissal  of  the 
cases  were  fraudulently  made,  and,  as  we  un- 
derstand plaintiffs'  claim,  upon  the  further 
ground,  as  against  the  bank,  that  it  held  the 
assignment  of  the  policy  from  Nott  in  trust 
for  plaintiffs,  and  it  had  no  authority  as  such 
to  make  the  settlement,  which  was  in  fraud 
of  plaintiffs'  rights. 


3.  "We  will  proceed  to  the  consideration  of 
the  questions  arising  in  the  case.  The  as- 
signment of  the  policy  recites  that  it  ia  made 
In  consideration  of  Nott's  indebtedness  to  the 
bank,  which  is  stated,  and  it  authorizes  the 
bank  to  collect  the  policy,  and,  after  paying 
the  indebtedness  to  the  bank  and  costs,  and 
expenses  of  collection,  to  pay  the  balance  to 
Nott  or  to  his  order.  Nott's  order  given  to 
plaintiffs  is  conditioned  for  the  payment  of 
the  bank  and  the  sum  due  Clement,  Sayer  & 
Co.  This  order  was  accepted,  on  the  condi- 
tion that,  after  the  payment  of  Nott's  debts 
to  the  bank  and  Clement,  Sayer  &  Co.,  it 
should  be  paid  out  of  any  sum  remaining  in 
the  hands  of  the  bank  from  funds  collected 
by  it  from  the  insurance  company  upon  the 
policy. 

4.  The  character  and  effect  of  this  accept- 
ance must  be  briefly  considered.  It  was  a 
conditional  acceptance  to  pay  out  of  a  par- 
ticular fund.  It  contains  no  contract  with 
plaintiffs  other  than  this  conditional  accept- 
ance. The  bank  does  not  undertake  to  dis- 
charge any  duty  to  protect  plaintiffs'  rights, 
and  is  therefore  bound  only  to  discharge  the 
duties  imposed  by  law.  Neither  dues  it  sur- 
render any  rights  or  priority  which  it  l)olds 
under  the  assignment.  The  bank  was  bound 
to  exercise  reasonable  diligence  to  collect  the 
full  amount  of  the  policy.  But  if  in  the  ex- 
ercise of  prudence,  good  faith,  and  a  reason- 
able degree  of  inteUigenoe  and  diligence,  it 
failed  to  collect  a  sum  in  excess  of  the  amount 
due  it,  and  settled  the  claim  for  the  amount 
due  it,  and  no  more,  it  would  not  be  liable  to 
plaintiffs.  The  assignment  was  made  pri- 
marily for  the  security  of  the  bank,  and  it  was 
authorized  to  enforce  this  security  if  it  did  so 
honestly,  and  in  the  exercise  of  ordinary 
diligence  and  intelligence.  It  could  not  by 
fraud  orstupiditysHcrifice plaintiffs'  interests 
without  becoming  bound  to  make  good  their 
loss.  It  matters  not  whether  we  call  the 
bank  a  trustee  or  the  holder  of  the  policy  as 
security,  having  Itself  priority  therein.  Its 
rights  and  obligations  do  not  depend  upon  the 
name  we  give  it.  It  cannot  be  claimed  that 
the  bank,  under  the  acceptance,  became  a 
trustee,  charged  with  fiduciary  relations,  im- 
posing upon  it  an  obligation  to  exercise  more 
than  ordinary  diligence,  care,  and  intelligence. ; 
If  a  trustee  at  all,  it  was  not  deprived  of  its 
rights  of  priority,  and  its  right  to  enforce  the' 
security,  to  the  end  that  its  own  claim  would 
be  paid  without  prejudicing  the  rights  of 
plaintiffs  by  acts  done  in  the  absence  of  good 
faith  and  due  care.  Counsel  for  plaintiffs 
take  no  position  and  cite  no  authority  in  con- 
flict with  these  views. 

5.  We  think  the  evidenoe  shows  that  de- 
fendant, in  guod  faith,  and  in  the  exercise  of 
due  care,  made  the  settlement  and  dismissed 
its'case.  It  is  shown  that  the  case  against 
the  Insurance  company  was  a  case  that  wis- 
dom on  the  part  of  the  claimants  declared 
should  be  settled.  While  the  company  of- 
fered at  rtrst  a  settlement  better  for  the  in- 
sured than  was  afterwards  uiade,  it  was  made 
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plain  that  the  company  had  discovered  de- 
fenses which  would  forbid  a  prudent  man  to 
attempt  to  overcome  them,  and  that  the 
amount  realized  by  the  settlement  was  as 
much  or  more  than  the  bank  or  any  other 
party  could  have  recovered  by  prosecuting  the 
suit.  Indeed,  the  probabilities  were  that  the 
suit  would  be  defeated.  The  plHintiffs  were 
informed  that  defendant  intended  to  make  a 
settlement.  Plaintiffs  made  no  move  or 
proposition  to  prosecute  the  suit.  We  are 
quite  clear  that  the  bank  is  chargeable  with 
neither  bad  faith  nor  want  of  intelligence 
and  care  in  making  the  settlement. 

B.  There  is  an  etlort  to  show  that  Nott  was 
induced  by  improper  influences  to  withdraw 
a  motion  be  had  made  to  set  aside  the  settle- 
ment in  his  case.  The  evidence  fails  to  es- 
tablish the  charge,  either  as  to  the  bank  or 
insurance  company.  Surely,  the  insurance 
company  had  a  right  to  pay  Nott  money  to 
withdraw  his  opposition  to  the  settlement. 
But  the  evidence  fails  to  estabiisli  such  facts. 
Nor  does  it  authorize  the  conclusion  that  the 
bank  is  chargeable  with  such  act,  or  any 
fraud  connected  with  the  settlement.  The 
foregoing  discussion  disposes  of  all  questions 
in  the  case  necessary  to  be  determined.  In 
our  opinion,  the  decree  of  the  district  court 
onglit  to  be  affirmed. 


Fort  Madison  Lumbihi  Co.  o.  Bataviam 

Bank  et  al. 

(SuprcTne  Cvwrt  of  Iowa.    May  14, 1889.) 

Appbal— RavKSSAiy— Restoratios  of  Fund. 

1.  W.  pledged  certain  certificates  of  stock  to  a 
bank,  but  no  transfer  was  made  on  the  books  of 
the  oompanr.  The  stock  was  thereafter  attached 
by  other  creditors  of  W.,  but  the  court  held  that 
the  bank  had  the  better  right  to  It,  and  ordered  a 
receiver  to  sell  it,  and  have  new  certificates  issued 
to  the  purchaser.  The  bank,  through  its  oashier, 
became  the  purchaser,  and  paid  the  amount  of  its 
bid  to  the  receiver,  who  returned  the  money  to  the 
bank,  and  new  certificates  were  issued  to  it.  On 
appeal  It  was  held  that  the  attaching  creditors 
were  entitled  to  priority  over  the  bank,  and  the 
decree  was  reversed,  and  the  case  remanded.  By 
this  time  the  stock  nad  become  worthless,  owing 
to  the  Insolvency  of  the  company.  Code  Iowa, 
i  3198,  provides  that  "If  by  the  decision  of  the  su- 
preme court  the  appellant  becomes  entitled  to  a 
restoration  of  any  part  of  the  money  or  property 
that  was  taken  from  him  by  means  of  such  judg- 
ment or  order, "  he  shall  have  execution  or  writ  of 
restitution  "for  the  purpose  of  restoring  to  such 
appellant  his  property  or  the  value  thereof. "  Held, 
that  the  bauk  could  not  be  required  to  turn  over 
the  amount  it  bad  bid  for  the  original  certificates, 
but  could  insist  that  the  substituted  stock  in  its 
bands  be  sold  for  the  benefit  of  the  attaching  cred- 
itor*. 

2.  The  fact  that  in  the  decree  ordering  a  sale  of 
the  substituted  stock  the  certificates  were  desig- 
nated by  wrong  numbers  affords  no  ground  for  re- 
▼ersal.    The  record  can  be  corrected  at  any  time. 

Appeal  from  district  court,  Lee  county; 
CnAKi.£8  H.  Phklfs,  Judge. 

This  l^a  controversy  between  the  parties 
as  to  the  proper  decree  to  be  entered  in  an 
action  which  was  formerly  tried  in  the  dis- 
trict court  upon  its  merite,  but  appealed  to 
this  coart,  when  it  was  reversed,  and  re- 
Dumded  for  further  proceedings.    A  decree 


was  entered  to  which  the  defendants,  the 
Clark  County  Bank,  Neillsville  Bank,  and 
Hamniell  &  Co.,  excepted,  and  appeal. 

S.  M.  Casey,  R.  F.  Kowntz,  and  M.  O. 
Ring,  for  appellants.  W.  J,  Knight,  C. 
W  Burnt,  &nd  F.  O'Donnell,  for  appellee. 
Frank  Uagerman,  for  plaintlft. 

RoTHBOCK,  J.  1.  The  opinion  of  this 
court  upon  the  merits  of  the  original  contro- 
versy will  be  found  in  71  Iowa,  270,  32  N. 
W.  Rep.  336.  It  appears  from  the  opinion 
in  that  case,  and  from  the  record  made  in  this 
appoiU,  that  one  Weston  was  the  owner  of 
stock  in  the  Fort  Madison  Lumber  Company. 
In  lb83  he  borrowed  a  large  amount  of  money 
of  the  Batavian  Bank  of  La  Crosse,  Wis., 
and  assigned  to  it  certain  certiflcates  of  stock 
in  said  company  as  collateral  Becnrity;  but 
no  transfer  of  the  stock  was  made  on  the 
books  of  the  company.  Afterwards  be  be- 
came insolvent.  D.  Hammell  &  Co.,  the 
Clark  County  Bank,  and  the  Neillsville  Bank, 
creditors  of  Weston,  commenced  actions 
against  him,  and  attached  the  stock  in  ques- 
tion. There  being  a  controversy  between 
the  parties  as  to  whether  the  Batavian  Bank, 
as  pledgee,  or  the  attaching  creditors,  had  the 
prior  right  to  subject  the  stock  to  the  pay- 
ment of  their  claims,  the  plaintiff  brought 
an  action  for  the  purpose  of  procuring  a  de- 
termination of  that  question.  The  court  held 
tliHt  the  attachments  were  subject  to  the 
rights  of  the  Batavian  Bank.  This  court  re- 
versed the  cause,  and  held  that  the  rights  of 
the  bank  were  subject  to  the  attachments,  and 
the  cause  was  remanded  for  a  decree  accord- 
ingly. When  the  suit  was  originally  deter- 
mined in  the  court  below,  a  receiver  was  ap- 
pointed, who  took  possession  of  the  stock, 
and  an  order  was  made  that  the  receiver 
should  sell  the  same,  and  a  public  sale  was  had 
at  which  the  stock  was  sold  for  some  87,000. 
There  is  a  dispute  between  the  parties  as  to 
the  real  purchaser  at  that  sale.  Appellants 
contend  that  the  purchaser  was  one  Bentley. 
and  appellees  insist  that  Bentley,  who  was 
cashier  of  the  Batavian  Bank,  purchased  it 
for  said  bank.  There  is  no  dispute,  however, 
that  new  cei-tiflcates  of  stock  were  issued  to 
the  bank  by  the  lumber  company  in  lieu  of 
the  oertiticates  wliich  were  sold.  The  or- 
der of  court  providing  for  the  sale  required 
that  new  certificates  should  issue  to  the  pur- 
chaser of  the  stock  which  was  pledged  and 
attached.  When  the  cause  was  remanded 
for  a  decree  the  attacliin^  creditors  insisted 
that  it  was  their  right  to  have  the  amount 
'at  which  the  slock  was  sold  paid  into  court 
for  their  benefit.  The  Batavian  Bank  con- 
tended that  the  decree  should  provide  for  the 
sale  of  the  stock  issued  to  it,  and  offered  to 
deliver  up  the  stock  for  the  purpose.  The 
court  took  this  latter  view  of  the  rights  of 
the  parties,  and  entered  a  decree  accordingly. 
It  is  claimed  in  behalf  of  appellants  that  the 
evidence  taken  in  the  proceedings  to  settle  the 
decree  shows  that  the  Batavian  Bank  did  not 
purchase  the  stock  at  the  receiver's  sale,  but 
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tbat  the  purchase  was  made  by  Dentley ;  that 
he  paid  the  receiver  in  cash  for  it,  and  that 
the  money  was  paid  over  to  the  banic.  If 
this  be  true,  the  banlc  should  not  be  allowed 
to  hold  the  money.  But,  notwilhstmding 
the  bid  appears  to  have  been  made  by  Bent- 
ley  in  person,  and  he  signed  a  receipt  to  the 
receiver  for  the  money  as  cashier  of  the  bank, 
yet,  taking  all  the  circumstances  and  the  slt- 
uotion  of  the  parties  into  consideration,  we 
think  the  finding  that  the  purchase  was  real- 
ly made  fur  tlie  bank  should  be  sustained. 
Bentley  was  the  cashier  of  the  bank.  It  was 
located  at  La  Crosse,  Wis.,  and  he  attended 
the  sale  at  Fort  Madison,  in  this  state,  on  the 
10th  day  of  May,  1886.  On  the  next  day  he 
signed  the  receipt  at  Fort  Madison  to  the  re- 
ceiver for  and  in  behalf  of  the  bunk.  He 
was  at  the  sale,  presumably  as  agent  for  the 
liank.  He  surely  acted  in  that  capacity  when 
he  receipted  for  the  proceeds  of  the  side,  and 
bis  relation  to  the  bank  precluded  him  from 
making  the  purchase  on  his  own  account, 
and  if  his  purchase  was  for  himself,  he  would 
have  made  some  transfer  of  its  purchase  to 
the  bank.  There  is  no  evidence  that  he  had 
either  the  time  or  opportunity  to  do  so,  and 
the  substituted  stock  was  issued  to  the  bank, 
and  the  original  decree  provided  that  new 
stock  should  be  issued  to  the  purchaser. 

2.  The  next  question  presented  is  the  right 
of  the  bank  to  restore  the  stock  to  be  sold 
or  otherwise  disposed  of  for  the  benefit  of 
the  attaching  creditors.  Section  3198,  of 
the  Code  is  as  follows:  "If  by  the  decision 
of  the  supreme  court  the  appellant  becomee 
entitled  to  a  restoration  of  any  part  of  the 
money  or  property  tbat  was  taken  from  liim 
by  means  of  such  judgment  or  order,  either 
the  supreme  court  or  the  court  below  may 
direct  execution  or  writ  of  restitution  to 
issue  for  the  purpose  of  restoring  to  such  ap- 
pellant his  property  or  the  value  thereof." 
We  think  that  under  this  provision  of  tlie 
law  the  district  court  properly  held  that  it 
was  the  right  of  the  Batavian  Bank  to  sur- 
render all  that  it  received  by  the  sale.  The 
argument  that  the  stock  in  question  was  not 
property  taken  from  the  attacliing  creditors 
by  means  of  the  judgment,  and  that  the  stat- 
ute above  cited  has  therefore  no  application, 
we  do  not  think  is  sound.  Westun  was  no- 
toriously insolvent,  and  these  parties  as  cred- 
itors were  in  litigation  over  the  stock  in  ques- 
tion, each  with  claims  largely  in  excess  of  its 
value,  and  the  decision  of  the  court  pmcti- 
cally  awarded  it  to  one  party  or  the  other,  and 
it  seems  to  us  it  would  be  grossly  unjust  to 
require  the  Batavian  Bank  to  pay  some 
$7,000  for  stock  which  is  now  conceded  to 
be  practically  worthless.  As  in  some  de- 
gree sustaining  these  views,  see  Munson  v. 
Plnmmer,  58  Iowa,  7S6,  13  N.  W.  Bep.  71. 
If  the  Batavian  Bank  had  done  any  act  which 
depreciated  the  value  of  the  stock  there 
might  be  some  reason  for  holding  that  it 
should  pay  the  amount  of  the  bid.  But  the 
only  complaint  made  of  the  bank  is  that  it 
would  not  loan  money  to  the  lumber  com- 


pany to  enable  it  to  carry  on  its  business. 
That  there  was  good  reason  for  tiiis  refusal 
is  apparent  from  the  fact  that  none  of  the 
resident  stockholders  were  willing  to  advance 
or  loan  money  for  that  purpose.  The  fact 
is  the  company  was  insolvent,  and  we  be- 
lieve from  the  evidence  that  its  stock  was 
practically  worthless  at  the  time  of  the  re- 
ceiver's sale. 

8.  The  appellants  contend  that  the  decree 
should  be  reversed  upon  the  ground  that  a 
mistake  was  made  in  the  decree  appealed 
from,  in  the  numbers  of  the  certificates  or- 
dered to  be  sold.  This  is  no  ground  for  re- 
versal. The  decree  is  for  the  sale  of  the  new 
certificates  issued  in  pursuance  of  the  re- 
ceiver's sale.  If  there  is  a  mistake  in  the 
numerals  by  which  the  certificates  are  desig- 
nated no  prejudice  will  result  to  appellants. 
The  record  may  be  corrected  at  any  time. 
Aflirmed. 


UiNOEB  et  al.  V.  Armstrong,  (ScHAUPr,  In- 

tervenur.) 

(Supreme  Court  of  Iowa.    Hay  li,  1889.) 

ASBIGNMSNT  FOB  BENEFIT  OF  ORBDTrORS. 

1.  The  ezeoution  and  dellverv  of  an  assignment 
for  benefit  of  creditors  to  a  third  person  represent- 
ing the  assignee,  who  had  stated  before  its  execu- 
tion that  he  would  aot,  and  to  call  on  him  when 
wanted,  operates  as  a  delivery  to  the  assignee. 
Following  American  v.  Prank,  17  N.  W.  Rep.  4M. 

2.  Evidence  of  an  oral  aooeptanoe  of  the  assign- 
ment by  the  assignee  is  admissible. 

8.  In  a  contest  between  the  assignee  and  an  at- 
taching creditor  evidence  is  aduissible  tending  to 
show  the  ownership  of  certain  property  not  includ- 
ed in  the  assignment,  but  alleged  to  belong  to  the 
debtor. 

Appeal  from  district  court,  Hamilton  coun- 
ty;S.  M.  Weaver,  Judge. 

This  is  an  action  at  law  to  recover  S640, 
aided  by  an  attachment  levied  upon  the  defend- 
ant's property  at  10:15  o'clock  p.  m.,  July  20, 
1887.  Intervener  claims  the  property  by  vir- 
tue of  an  alleged  general  assignment  to  him 
as  assignee  for  the  benefit  of  the  defendant's 
creditors,  filed  for  record  at  5:50o''clock  p.  m. 
on  the  same  day.  The  case  was  submitted 
to  the  court  without  a  jury.  The  court  found 
for  the  intervener,  and  entered  judgment  ac- 
cordingly; to-  which  the  plaintiff  excepts, 
and  from  which  he  appeals.  The  facts  ap- 
pear in  the  opinion. 

Martin  dt  Wambneh,  for  appellant.  Kam- 
rar  i&  Boeye,  for  appellee. 

Given,  C.  J.  I.  The  first  question  pre- 
sented in  the  record  is  whether  the  assign- 
'ment  had  been  so  accepted  that  it  took  effect 
before  the  levying  of  the  attachment.  The 
testimony  shows  that  before  the  execution  of 
the  assignment  at  Webster  City  the  defend- 
ant telephoned  his  brother  L.  E.  Armstrong, 
at  Fort  Dodge,  to  come  to  Webster  City;  that 
before  leaving  Foit  Dodge,  L.  £.  Armstrong 
saw  the  intervener,  and  informed  him  that 
defendant  anticipated  trouble,  and  might 
have  to  appoint  an  assignee,  and  asked  him 
if  he  would  ai^  if  be  was  appointed,  to  wUeb 
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intervenor  replied  that  he  would,  and  to  go 
Hliesid  and  do  what  was  necessary,  and  call  on 
faiin  wlipn  wanted;  that  witness  so  informed 
liis  brother,  after  arriving  at  Webster  City, 
and  the  assignment  was  executed  and  dellv- 
ert^  to  Mr.  Kamrar,  to  be  Qleil,  and  was  filed 
for  record,  the  defendant  and  his  brother 
having  asked  Kamrar  to  act  for  Schaupp. 
On  the  next  day — July  21st — intervenor  ac- 
cepted the  assignment  in  writing.  Tliese 
facts  bring  the  case  within  the  rule  an- 
nounced in  American  t.  Franlc,  62  Iowa, 
202,  17  N.  W.  Rep.  464.  There  was  no  er- 
ror,  therefore^  in  overruling  the  phiintiff's 
motion  to  strike  from  ttte  petition  of  inter- 
vention the  allegations  that  intervener  had 
consented  to  accept  sstid  trust  orally,  nor  in 
admitting  evidence  offered  to  show  such  ac- 
ceptance. 

2.  The  court  admitted  in  evidence,  over 
plaintiff's  objection,  certain  written  con- 
tracts between  L.  G.  and  A.  J.  Armstrong 
for  the  sale  of  goods  on  commission,  and  evi- 
dence in  relation  to  the  merchandise  so  lield, 
and  as  to  the  ownership  of  two  certain  cer- 
tificates of  deposit.  The  plai  n  tiff  claim  s  that 
the  assignment  is  void  because  the  assignor 
withheld  from  the  assignment  said  certlticates 
of  deposit.  The  certificates  of  deposit  were 
not  included  in  the  assignment,  but  were 
claimed  to  be  the  property  of  L.  £.  Arm- 
strong. There  was  no  error  in  admitting 
this  testimony,  as  it  went  directly  to  the 
ownership  of  the  property  claimed  to  have 
been  withheld  from  the  assignment. 

3.  The  evidence  of  the  oral  acceptance  of 
the  assignment  being  admissible,  there  was 
no  error  in  admitting  the  assignment  itself 
in  evidence. 

4.  The  assignment  coming  within  the  rule 
announced  in  American  v.  Frank,  supra, 
and  the  testimony  objected  to  liaving  lieen 
properly  admitted,  we  tliluk  tlie  state  of  the 
testimony  was  such  that  ttiis  court  should 
not  reverse  the  conclusions  of  the  trial  court 
in  finding  the  intervenor  entitled  to  the  at- 
tached property,  and  in  rend»iug  judgment 
therefor.    AfBrmed. 


Bbed  v.  Larbison. 
CSwpreme  Court  of  loioo.    May  U,  1889.) 
Appbal. 
Wliere  the  abstract  of  record  omits  such  parts  of 
tbe  evideooe  and  records  as  were  thought  not  ma- 
terial by  appellant's  counsel,  the  cause  cannot  be 
tried  anew  In  the  supreme  court  as  a  chancery 
cause,  as  all  the  evidence  is  not  brought  up,  and, 
there  being  no  assignment  of  errors,  it  cannot  be 
tried  as  a  law  case,  and  the  decree  of  the  court  be- 
low will  be  affirmed. 

Appeal  from  district  court,  Calhoan  ooun> 
ty;  J.  P.  CoNNEE,  Judge. 

Action  to  quiet  the  title  of  certain  town 
lots,  whldi  plaintiff  alleges  are  her  home- 
stead, as  against  the  claim  of  defendant  un- 
der a  sale  on  execution.  A  decree  granting 
the  relief  prayed  for  by  plaintiff  was  entered 
in  the  court  below.    Defendant  appeals. 

IV.  M.  TrelchUr  and  W.  P.  Woif,  for  xg- 


pellant    M.  R,  McOrary  and  B.  E.  Long, 
for  appellee. 

Bbck,  J.  1.  The  original  abstract  of  ap- 
pellant alleges  that  it  "contains  all  the  ca- 
dence introduced  and  received  on  the  trial" 
of  the  case.  An  amended  abstract,  filed  also 
by  appellant,  alleges  that  "the  original  ab- 
stract of  record  filed  by  appellant  heretofore 
contains  all  the  evidence  upon  which  the  case 
was  tried."  Counsel  for  appellant  admit  in 
their  printed  argument  that  "in  preparing  the 
abstract  of  record  we  omitted  such  formal 
(.>arts  as  did  not  appear  to  us  material,  and 
that  which  we  did  not  call  into  account." 

2.  It  clearly  appears  that  we  have  not  l>e- 
fore  us  all  the  evidence  upon  which  tlie  case 
possibly  should  be  tried  d«  novo  in  this  court. 
We  should  have  an  abstract  of  all  the  evi- 
dence offered  in  the  court  below.  That  court 
cannot  deteimine  for  us  what  evidence  is 
competent  and  admissible  in  the  case  when  it 
is  tried  here  de  noco.  It  will  not  do  to  bring 
a  case  here  for  trial  de  novo  upon  the  evi- 
dence offered  and  received  in  the  court  below, 
and  upon  which  it  was  there  tried.  The  evi- 
dence otfered  and  rejected  must  be  «ent  to 
this  court,  and  presented  in  the  al^stract.  It 
also  appears  that  the  al«tract  does  not  pre- 
sent all  of  the  records;  portions  thereof  which 
counsel  for  defendant  thought  were  not  ma- 
terial are  not  set  out  in  the  abstract.  This 
court,  and  not  counsel,  is  charged  with  the 
duty  of  determining  the  materiality  of  tlie 
records  to  be  considered  in  deciding  a  case. 
Under  familiar  rules  prevailing  in  tliis  court, 
applicable  to  the  condition  of  the  record  be- 
fore us,  we  cannot  try  the  ease  anew  as  a 
chancery  case  ought  to  be  tried.  It  cannot 
be  tried  as  a  law  case  for  the  reason,  if  no 
other  exists,  that  no  errors  have  been  as- 
signed. We  are  required,  in  view  of  tVie  con- 
dition of  the  record,  to  order  the  decree  of - 
the  court  below  affirmed. 


WiNKLANDER  et  al.  «.  JoNBS. 

(Sfuipremt  Count  of  Iowa.    May  14, 1889.) 

APPKU^-CSBTinaATB — Saui. 

1.  A  certificate  of  a  cause  by  a  trial  judge  to  the 
supreme  court,  for  the  determination  by  the  latter 
of  questions  of  law  therein  Involved,  which  re- 
cites the  ultimate  facts  established  by  the  evidence 
upon  which  the  (questions  certified  depend,  the  com- 
pletenesa  of  the  statement  not  being  questioned,  is 
not  open  to  the  objection  that  it  shows  that  there 
was  a  confilot  in  the  evidence,  and  states  conclu- 
sions of  the  court  as  to  the  facta  found. 

2.  Defendant  examined  g:ood8  bought  by  him 
from  plaintiff  on  their  receipt  suffiolently  to  dis- 
cover a  defect,  which,  on  demand,  plaintiff  recti- 
fied. Defendant  retained  the  goods,  selling  a  por- 
tion of  them,  but  did  not  examine  them  again  for 
several  weeks,  when  he  disoovered  a  defect  which 
was  easily  ascertainable,  and  no  excuse  for  his  de- 
lay in  making  tbs  examination  was  shown.  Held, 
that  he  had  had  a  reasonable  opportunity  to  inspect 
the  goods,  and  had  waived  his  right  to  return  them 
because  of  the  defect 

Appeal  from  superior  court  of  Keokuk, 
HsNST  Bank,  Jr.,  Judge. 

This  is  an  action  to  recover  the  price  of  a 
bill  of  umbrellas  sold  by  plaintiffs  to  defs 
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ant.  The  cause  was  tried  to  the  court,  and 
judgment  rendered  in  favor  of  defendant. 
The  plaintiffs  appeal. 

W.  J.  Roberts,  for  appellants.  W.  B.  Col- 
lins, for  appellee. 

Robinson,  J.  The  amount  in  controTeray 
not  exceeding  $100,  the  trial  judge  certiQed 
to  this  court  questions  for  its  determination, 
in  language  as  follows :  "I,  the  undersigned, 
judge  of  the  court  aforesaid,  do  hereby  certi- 
fy that  the  determination  of  this  cause  in- 
volves a  question  of  law  upon  which  it  is  de- 
sirable to  have  the  opinion  of  the  supreme 
court.  The  question  is:  In  January,  1887, 
defendant  ordered  by  sample  a  bill  of  four- 
teen umbrellas  from  plaintiffs,  which  were  to 
be  billed  of  date  April  1.  1887,  to  be  paid  for 
four  months  thereafter,  with  right  of  discount 
if  paid  before.  Defendant  received  the  um- 
brellas from  the  carrier  on  February  17, 1887 ; 
opened  the  package  containing  them ;  discov- 
ered they  were  inclosed  separately  in  paper 
covers,  when  he  claimed  they  should  have 
been  inclosed  in  cloth  covers.  He  notified 
plaintiffs  of  this  fact,  and  was  furnished  with 
the  kind  of  covers  desired.  Making  no  fur- 
ther inspection  of  the  umbrellas  at  this  time, 
defendant  pnt  same  away  until  there  should 
be  a  demand  therefor;  there  being  no  sale  for 
such  goods  until  about  April  let.  Subse- 
quently he  sold  three  of  the  lot  at  various 
times,  without  inspection  of  the  goods  sent 
to  him.  On  April  5  or  6, 1887,  having  occa- 
sion to  make  a  further  sale,  defendant,  on 
opening  one  of  the  umbrellas,  discovered 
same  was  defective,  in  that  the  silk  did  not 
correspond  with  the  sample  shown  at  the 
time  the  order  was  made;  that  they  were  not 
the  goods  ordered,  in  that  the  silk  was  not  of 
the  quality  of  the  goods  ordered.  On  April 
6,  1887,  he  shipped  the  remaining  nine  um- 
'  brellas  to  plaintiffs,  and  notiQed  them  he  had 
done  so  because  he  claimed  same  did  not  cor- 
respond with  the  sample  and  the  goods  or- 
dered, and  because  they  were  not  of  the  qual- 
ity of  the  goods  ordered,  and  were  not  the 
goods  ordered,  and  worthless.  Plaintiffs  re- 
fused to  accept  the  returned  ombrellxs.  (1) 
Had  there  been  such  an  acceptance  of  the  um- 
brellas by  defendant  that  he  had  waived  his 
right  to  return  same?  and  (2)  had  defendant 
)m&  a  rpasonable  opportunity  to  inspect  the 
umbrellas  prior  to  April  5  or  6,  1887?" 

I.  The  tirst  question  we  are  required  to  de- 
termine is  the  suEBciency  of  the  certificate  to 
give  this  court  jurisdiction  of  the  cause.  It 
is  insisted  by  appellee  that  the  certificate  Is 
not  sutficient,  because  it  shows  that  there  was 
a  conflict  in  the  evidence,  and  is  a  certificate 
of  the  conclusion  of  the  court  as  to  the  facts 
found.  The  position  of  appellee  would  be 
well  taken  if  the  certificate  required  us  to 
examine  and  determine  the  effect  of  tlie  evi- 
dence. Chilton  v.  Railway  Co.,  72  Iowa, 
690,  34  N.  W.  Rep.  473;  Riddle  v.  Fletcher. 
72  Iowa,  455,  34  N.  W.  Rep.  290;  Hudson  v. 
Railroad  Co.,  59  Iowa,  582.  13  N.  W.  Rep. 
735.     But  it  does  not  require  that  at  our 


hands.  It  recites  the  ultimate  facts  which 
the  evidence  establishetl,  and  upon  which  the 
questions  certifieil  depend.  The  accuracy  and 
completeness  of  the  statement  of  facts  is  not 
questioned.  Ordinarily,  where  the  facts  are 
admitted,  their  effect  is  a  matter  of  law,  to  be 
determined  by  the  court.  McLaury  v.  City 
of  McGregor,  54  Iowa,  718, 7  N.  W.  Rep.  91; 
Hirshhom  v.  Stewart,  49  Iowa,  418;  (3aflin 
V.  Lenhelm,  66  N.  Y.  805;  Hedges  v.  Rail- 
road Co.,  49  X.  Y.  224.  It  has  been  held  in 
a  case  involving  the  acceptance  of  goods  sold 
that  **  when  the  uncontroverted  facto  are  such 
as  Ciinnot  afford  any  ground  for  finding  an 
acceptance,  or  where,  though  the  court  might 
admit  that  there  was  a  scintilla  of  evidence 
tending  to  show  an  acceptance,  they  would 
still  feel  bound  to  set  aside  a  verdict  finding ' 
an  acceptance  on  that  evidence,  it  is  the  duty 
of  the  court  to  withhold  the  case  from  the 
jury."  Stone  v.  Browning,  68  N.  Y.  604; 
Shepherd  v.  Pressey,  82  N.  H.  56.  The  gen- 
eral rule  is  subject  to  modification  in  some 
cases,  as  where  different  minds  might  rea- 
sonably reach  different  conclusions,  from  the 
facts  admitted.  Whitsett  v.  Railway  Co.,  67 
Iowa,  159,  25  N.  W.  Rep.  104.  We  are  of 
the  opinion  that  the  facts  shown  by  the  cer- 
tificate are  of  such  a  character  as  to  indicate 
their  proper  legal  effect  with  reasonable  cer- 
tainty, and  conclude  that  the  certificate  is  suf- 
ficient to  give  this  court  jurisdiction  of  the 
case.  Questions  of  law  alone  are  presented 
for  our  determination. 

2.  Defendant  received  the  package  contain- 
ing the  umbrellas  and  opened  it  on  the  I7th 
day  of  February,  1887.  He  then  examined 
the  umbrellas  sufitciently  to  know  that  they 
were  not  encased  in  cloth  covers.  The  al- 
leged defect  was  of  such  a  nature  as  to  be 
readily  ascertainable.  Use  of  the  umbrellas 
was  not  required  to  disclose  it.  No  fact  jas- 
tifying  the  course  of  defendant  in  not  mak- 
ing such  an  inspection  as  would  have  dis- 
closed defecto  which  could  have  been  readily 
discovered  is  shown.  It  appears  that  he  did 
in  fact  make  a  partial  Inspection,  and  found 
an  alleged  defect,  which  was  remedied  by 
plaintiffs  on  application.  We  do  not  think 
defendant  should  be  permitted  to  make  sep- 
arate demands,  founded  upon  partial  inspec- 
tions of  the  goods,  in  the  absence  of  a  suffi- 
cient excuse  therefor.  His  first  inspection 
of  the  goods,  his  demand  for  the  cloth  covers, 
and  his  acceptance  of  them  when  sent,  estat)- 
lished  prima  facie  a  full  acceptance,  and  it 
was  incumbent  on  him  to  excuse  his  failure 
to  discover  and  object  to  the  defect  of  which 
he  now  complains  when  he  made  his  first  de- 
mand, in  order  to  rebut  the  presumption  of 
an  absolute  acceptance.  But  tlie  certificate 
discloses  no  fact  which  even  tends  to  excuse 
his  failure.  On  the  contrary,  he  kept  the 
goods  for  several  weeks,  and  until  he  had  sold 
or  otherwise  disposed  of  more  than  one-third 
of  them.  In  our  opinion,  the  unexplained 
delay  was  unreasonable.  Both  of  the  ques- 
tions certified  should  be  answered  in  the  af- 
firmative.   Reversed. 
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17BX80K  «.  Chicago,  M.  &  St.  F.  Bt.  Co. 
(Supreme  Court  0/  /010a.    May  H,  1889.) 

IXJCBIES  TO  SbBVAITTB — DBPOgmOMS — APPEAL. 

1.  Plaintiff,  while  workinf^  at  the  crank  of  a 
windlass  on  a  ditahing-macliine  on  defendant's 
railroad,  was  injured  by  being  struck  by  the 
handle  of  the  windlass.  The  inndlass  was  con- 
trolled by  a  brake  in  charge  of  a  co-employ4, 
and  the  injury  was  cansed  by  his  releasing  the 
brake  withoat  warning  plaintiff.  It  appeared  that 
plaintiff  would  not  have  been  injured  bad  he  been 
warned.  Weld,  that  the  evidence  supported  a 
finding  that  the  co-employ<  was  negligent  and 
that  plaintiff  used  due  care. 

2.  Plaintiff  and  defendant  agreed  in  writing 
that  plaintiiTs  deposition  taken  before  trial  "may 
be  used  in  evidence  on  tiie  trial  of  the  oause. 
Plointiir  teatlfied  on  the  first  trial,  and  the  deposi- 
tion was  not  read.  Plaintiff  was  not  present  at  a 
new  trial  which  was  granted.  Held,  tnat  the  dep- 
osition was  properly  admitted  in  evidence. 

S.  An  objection  to  argument  of  connsel  cannot 
be  considered  on  appeal  where  the  abstract  does 
not  show  thaA  the  argument  was  preserved  by  blU 
of  exceptions  or  In  any  other  way  reoognized  by 
stotnte  and  practice  of  the  courts. 

Appeal  from  district  court,  Scott  county; 
Andkew  Howat,  Judge. 

Action  hj  a  railroad  employu  to  recover 
for  personal  injuries  sustained  through  the 
negligence  of  a  co-einployu  vrliUe  engaged 
in  operating  a  ditching-machine  used  in  con- 
nection with  an  engine  and  cars  upon  de- 
fendant's railroad.  There  was  a  judgment  on 
a  verdict  for  plaintiff.  Defendant  appeals. 
The  case  has  bpen  before  in  this  court.  See 
73  Iowa.  576,  85  N.  W.  Rep.  611. 

Wm.  K.  White,  and  Grant  &  Orant,  for 
appellant.    Htime  A  Hirihl,  for  appellee. 

Beck,  J.  1.  It  was  determined  in  the 
former  appeal  in  this  case  that  plaintiff,  while 
working  upon  the  ditching-machine,  was  em- 
ployed in  connection  with  the  use  and  opera- 
tion of  the  railroad. 

2.  The  evidence  shows  that  plaintiff  in- 
curred the  injury  while  he  was  working  at  the 
crank  of  a  windlass  used  to  raise  and  lower  a 
bucket  or  sboveL  The  windlass  was  controlled 
by  a  brake  in  charge  of  an  employe.  The  inj  ury 
to  plaintiff  resulted  from  being  struck  by  the 
handle  of  the  windlass,  which  broke  bis 
shoulder.  The  negligence  charged  consisted 
in  the  employe's  releasing  the  brake  without 
warning  or  notice  to  plaintiff.  Counsel  for 
defendant  insist  that  the  evidence  fails  to 
show  n^ligence  on  the  part  of  any  co-em- 
ploy^, and  that  plaintiff  fails  to  show  that 
he  was  in  the  exercise  of  due  care.  We  think 
there  is  evidence  upon  both  of  these  points 
tending  to  support  the  verdict.  Plaintiff 
testifies,  in  effect,  that  he  was  not  informed 
that  the  brake  was  to  be  taken  off,  so  that 
the  bucket  would  drop  as  it  did.  He  is  cor- 
rolwrated  as  to  this  point.  It  is  quite  ap- 
parent that,  liad  he  been  warned,  he  would 
have  escaped  the  injury.  Upon  these  facts 
and  others  the  jury  could  well  have  found 
negligence  on  the  part  of  plaintiff's  co- 
employ^  and  that  be  was  in  the  exercise  of 
due  care. 

3.  Before  the  first  trial  in  the  case,  the  dep- 
osition of  plaintiff  had  been  taken  in  his  own 


behalf.  The  parties  entered  into  a  written 
agreement  to  the  effect  that  the  deposition 
"  may  be  used  in  evidence  on  the  trial  of  the 
cause,"  subject  to  objections  noted  therein. 
The  plaintiff  being  present  at  the  first  trial, 
the  dejiosition  was  not  read.  He  testified 
orally.  After  the  reversal  of  the  case,  the 
cause  was  again  brought  to  trial,  and,  plain- 
tiff not  being  present,  the  deposition  was 
permitted  to  be  read,  against  defendant's  ob- 
jection. We  think  the  court  below  correctly 
ruled  on  this  point.  The  written  agreement 
is  not  limited  in  time  as  to  its  stipulation 
for  the  reading  of  the  deposition.  It  had  not 
been  read.  It  was  agreed  that  it  should  be. 
The  agreement  does  not  prescribe  when  it 
shall  ha  read,  except  that  it  "may  ha  used 
in  evidence  on  the  trial  of  the  cause. "  Now, 
we  cannot  interpolate  words  into  this  con- 
tract which  will  restrict  its  use  to  the  first 
trial.  It  is  agreed  that  it  may  be  read.  If 
counsel's  views  are  correct,  the  agreement 
becomes  inoperative,  and  is  thus  defeated, 
for  it  can  never  he  nsed  at  all.  We  think 
the  deposition  was  rightly  admitted. 

4.  Counsel  for  defendant  complain  of  the 
argument  made  by  plaintiff's  counsel  to  the 
jury,  and  insist  that  it  was  In  violation  of 
the  rules  of  the  law  applicable  to  the  duty 
and  privileges  of  counsel,  and  was  prejudicial 
to  defendant.  The  argument  is  printed  at 
great  length  in  the  abstract.  We  are  unable 
to  declare  that  it  so  violates  the  rules  of  the 
law  applicable  to  the  matters  as  to  require  a 
reversal  of  the  judgment  in  the  case.  But 
we  cannot  enter  into  a  consideration  of  the 
argument  for  the  reason  that  it  is  not  shown 
by  the  abstract  that  it  was  preserved  by  a 
bill  of  exception,  or  in  any  other  way  recog- 
nized by  the  statute  and  the  practice  of  the 
courts.  Ik  is  only  shown  as  a  part  of  the 
motion  for  a  new  trial. 

No  other  questions  are  discussed  by  coun- 
sel. In  our  opinion  the  judgment  of  ttaedift. 
trict  court  ought  to  ha  affirmed. 


Statv  ete  rd.  Noble  «.  Shsldok. 
(Supreme  Court  oj  Nebrasha.    May  9, 1889.) 

APPBAIr— MANDATB— EZKCDTIOX. 

Where  a  judgment  of  the  district  court  has  been 
simply  affinned  In  the  supreme  court,  the  clerk  of 
the  district  oourt,  upon  receiving  a  mandate  to 
that  effect,  may  issue  an  execution  on  the  original 
judgment.  On  a  simple  affirmance  no  action  of 
the  trial  court  is  necessarr  before  issuing  an  exe- 
cution. 

{Syllabua  by  the  Court.) 

C.  H.  Sloan,  for  plaintiff. 

Maxwkll,  J.  This  is  an  application  for 
a  mandamun  to  compel  the  defendant  to  is- 
sue an  execution  upun  the  affirmance  by  this 
court  of  a  judgment  in  the  district  oourt,  of 
which  he  is  clerk.  The  relator  alleges  in  hla 
petition  that  "the  defendant  is  the  clerk  of 
the  district  court  of  Fillmore  county.  Neb.; 
that  there  was  a  suit  pending  in  said  court 
between  Martin  E.  Kinney,  who  was  plain- 
tiff, and  William  J.  Yates,  who  was  defend- 
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«Bt;  that  on  the  29th  daj  of  May,  1886,  said 
plaintiff  obtained  a  judgment  in  said  cause 
against  said  defendant,  William  J.  Yates, 
who  brought  the  said  cuse  to  this  court  on  a 
yiTTit  of  error,  where,  in  due  time,  the  same 
was  affirmed,  and  on  the  19th  day  of  Febru- 
ary, 1889,  the  cleric  of  this  court  issued  a 
mandate  in  due  form  to  the  district  court  of 
said  Fillmore  county,  and  said  manditte  is 
now  on  file  in  the  office  of  the  cleric  of  said 
-court.  On  the  4th  day  of  August,  1887,  the 
plaintifF  in  said  suit,  for  value,  assigned  said 
Judgment  to  this  reliitur,  G«orge  D.  Noble, 
which  said  assignment  now  is,  and  has  been 
for  a  long  time,  on  file  in  the  otBce  of  the 
flaid  defeiSant, "  etc.  It  is  allegeii  that  $liX) 
has  been  paid  on  said  judgment,  and  no 
more,  and  that  the  defendant  refuses  to  issue 
«n  execution  for  tlie  amount  remaining  un- 
paid. The  defendant  makes  no  defense,  so 
that  the  only  question  is,  is  it  his  duty,  on  a 
demand  being  made  therefor,  to  issue  an  ex- 
-ecutionP  Se^ion  594  of  the  Code  provides 
that  "when  a  judgment  or  final  order  shall 
be  reversed  either  in  whole  or  in  part,  in  the 
supreme  court,  the  court  reversing  the  same 
shall  proceed  to  reader  such  judgment  as  the 
court  l>elow  should  have  rendered,  or  remand 
the  cause  to  the  court  below  for  such  judg- 
ment; and  the  court  reversing  such  judg- 
ment or  final  order  shall  not  issue  eKOCution 
in  causes  that  are  removed  before  them  un 
«rror,  on  which  they  pronounced  judgment 
as  aforesaid,  but  shall  send  a  special  mandate 
to  the  court  below,  as  the  case  may  require, 
to  award  execution  thereupon;  and  it  shiUI 
be  the  duty  of  the  judges  of  the  supreme 
court  to  prepare  and  file  their  opinion  in 
-every  case  as  brought*  before  them  within 
sixty  days  after  the decisiou  of  the  same,  and 
no  mandate  shall  be  sent  to  tlie  6ourt  below 
until  the  opinion  provided  for  by  tiiis  section 
has  been  filed.  The  court  to  which  such 
special  mandate  is  sent  shall  proceed  in  such 
-case  in  the  same  manner  as  if  such  judgment 
or  final  order  had  been  rendered  therein,  and 
on  motion  and  good  cause  shown  it  may  sus- 
pend any  execution  made  returnable  liiefore 
it  by  order  of  the  supreme  court,  in  the  same 
manner  as  if  such  execution  had  been  issued 
from  its  own  court;  but  aucb  power  shall 
not  extend  further  than  to  stay  proceedings 
until  the  matter  can  be  further  heard  by  the 
supreme  court." 

Witen  a  judgment  of  the  district  court  has 
been  reversed  or  modified,  and  a  mandate 
sent  to  tiiat  court  to  cany  the  modified  judg- 
ment into  effect,  it  then  devolves  on  such 
court  10  carry  out  the  requirements  of  the 
mandate,  and  no  execution  can  lawfully  l>e 
issued  on  the  judgment  until  this  has  been 
done.  In  other  words,  it  is  the  duty  of  the 
-court  below  to  enter  the  mandate  and  obey 
it.  Levin  v.  Hanley.  Wright.  588.  Where, 
however,  the  judgment  of  the  court  below 
has  been  simply  affirmed,  the  writer,  after  a 
pretty  careful  examination  of  the  cases,  lias 
tieen  unable  to  find  a  single  case  where  it 
was  held  necessary  for  the  court  to  act  upon 


such  mandate  before  an  execution  could  be 
issued.  There  would  be  nothing  for  the 
court  to  do.  The  judgment  having  been  en- 
tered in  that  court,  would  have  been  carried 
into  effect  but  for  the  appellate  proceedings 
in  the  supreme  court.  When,  tuerefore, 
such  proceeidings  terminated  in  the  unquali- 
fied affirmance  of  the  judgment,  and  a  man- 
date to  that  effect  was  issued  to  the  trial 
court,  stating  such  affirmance,  and  directing 
it  to  carry  the  judgment  into  effect,  there 
certainly  can  be  no  impediment  in  ttie  way 
of  enforcing  the  judgment  by  execution. 
The  policy  of  the  law  is  to  have  the  practice 
as  simple  as  is  consistent  with  thi-  protection 
of  the  rights  of  parties,  and  to  impose  no  un- 
necessary cundilions.  To  require  tlie  action 
of  the  trial  court  upon  a  mandate,  where 
there  is  a  mere  affirmance  uf  a  judgment, 
would  be  imposing  a  needless  condition,  and 
cause  a  delay  in  many  cases  of  many  months 
in  the  issuing  of  an  execution,  wiiicb  has  al- 
ready been  delayed  for  a  considerable  period 
by  the  appellate  proceedings.  In  Howard  v. 
Abbey,  1  W.  L.  M.  278.  it  was  held  that 
where  the  judgment  of  the  court  below  has 
been  simply  affirmed  In  the  supreme  court, 
the  clerk  of  the  couit  below,  on  being  satis- 
fled  of  that  fact,  by  the  journal  entry  thereof 
in  the  supreme  court,  may  issue  an  execution 
on  the  original  judgment.  In  Earl's  Lessee 
V.  Shoulder,  6  Ohio,  409,  ft  was  sought  to 
enjoin  an  action  in  ejectment  upon  the 
ground  that  an  execution  had  been  issued 
without  a  mandate  having  been  issued  and 
entered  of  record,  but  a  sale  of  the  real  estate 
had  been  had  and  oonflrnied  under  which  one 
of  the  parties  claimed  title.  The  bill  was 
dismissed.  It  is  apparent  that  it  is  the  duty 
of  the  defendant  to  issue  an  exeoution  on  the 
judgment  in  this  case,  and  a  writ  of  man- 
damiu  to  that  effect  will  be  issued.  Writ 
allowed.    The  otiter  Judges  oononr. 


Pluhmer  et  €tl.  V.  RtTUHEX  et  al. 
(Supreme  Court  of  Nebraikn.    Hay  S,  1B8S.) 

FaiT7Dui.asT  CoirvsTAircBS. 

L  Where  a  father  tn  failing  oirounutanosa,  and 
unable  to  pay  his  debta,  oonveyed  land  to  Us 
daughter  for  an  alleged  coasideraUon  stated  in  the 
deed  of  11,200,  f^fid,  that  It  devolved  on  the 
daughter  to  prove  the  aotual  oontideratlon  paid, 
and  that  she  purohased  the  land  in  good  faith.> 

2.  Transactions  between  relatives,  by  reason  of 
which  strangers  who  have  sold  goods  to  some  of 
si:  cii  relatives  wUl  be  deprived  of  payment  therefor, 
will  be  scrutinized  very  olosely,  ana  the  good  faith 
of  the  same  must  be  clearly  estabUsbed.' 

(Syllaims  by  the  Court.) 

Appeal  from  district  court.  Frontier  ooun- 
ty;  CocHRAX,  Judge. 


'That  transactions  between  near  relatives, 
whereby  creditors  of  one  may  lose  their  claims, 
will  be  closely  scrutinized,  and  as  to  what  is  sutB- 
cient  evidence  of  fraud  in  such  cases,  see  Peter- 
son ▼.  Rone,  (loiva,)  U  N.  W.  Bep.  Ob,  and  note: 
Glover  v.  Flowers,  (N.  C.)  7  S.  K.  Rep.  579,  and 
note;  Marmon  v.  Harwood,  (UL;  10  N.  K.  Rep. 
296,  and  note;  Marshall  v.  Btrange,  (Ey.)  9  B.  W. 
Hep.  260,  and  note.  /       ^^^i^ 
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ff.  M.  Latnbertson  and  H.  Whitmore,  for 
appellants.  George  H,  Stewart,  for  appellees. 

Maxweu.,  J.     This  is  an  action  in  the 
nature  of  a  creditors'  bill  to  subject  certain 
real  estate,  in  Frontier  county,  held  in  the 
name  of  Lillle  J.  McGlay,  but  which  the 
plaintifTs  claim  is  the  property  of  George 
Rummel,  to  the  payment  of  his  debts.     The 
plaintiffs  for  several  yenrs  have  been  engsiged 
in  business,  as  wholesale  grocers  in  the  city 
of  Lincoln.    The  defendant  Bummel,  from 
some  time  in  the  early  part  of  1887  until  Fel>- 
ruary  18,  1888,  was  engaf^ed  in  the  retail 
grocery  trade  in  the  same  place.    During  the 
time  be  was  so  engaged  he  purchased  goods 
of  the  plai  ntiffs,  and  became  indebted  to  them 
in  a  large  amount.     To  secure  credit,  he  at 
various  times  represented  to  plaintiffs  that  he 
was  worth  certain  specified  sums,  over  and 
above  all  indebtedness,  and  that  he  owned 
land  in  Frontier  county.    On  the  13th  day  of 
February,  1888.  he  failed  in  business,  and,  to 
secure  in  part  the  claim  of  the  plaintiffs,  he 
executed  to  them  a  chattel  mortgage  upon 
bis  stock  of  goods  for  the  sum  of  91,550.   The 
stock  was  sold,  and  the  proceeds  applied  upon 
the  debt,  leaving  a  balance  of  about  9775.40 
still  due  to  plaintiffs.     Judgment  was  after- 
wards obtained  In  the  county  court  of  Lan- 
caster county  for  thissum,  and  transcripts  filed 
in  the  district  courts  of  both  Lancaster  and 
Frontier  counties.     Executions  were  issued, 
and  returned  unsatisfied.  By  plaintiffs'  direc- 
tion, execution  was  then  levied  on  certain 
lands  in  Frontier  county,  held  in  the  name 
of  LilHe  McCIay  and  this  action  commenced 
to  subject  it  to  the  payment  of  plaintiffs' 
claim.     On  the  trial  of  the  cause,  judgment 
was  rendered  in  favor  of  the  defendants,  and 
the  action  dismissed.    An  examination  of  the 
records  of  the  title  to  the  land  shows  that  .Mr. 
Rummel  had  received  a  deed  to  the  land  in 
September,  1887,  and  tliat  he  had  conveyed 
the  land  to  his  daugiiter,  Lillie  J.  McCIay,  on 
December  21, 1887.  which  deed  was  not  filed 
for  record  until  Februarj*  16, 1888,  three  days 
after  Mr.  Rummel's  failure.    The  considera- 
tion stated  in  the  deed  is  $1,200,  and  the  gran- 
tee assumed  a  mortgage  of  $425,  then  on  the 
land.     The  plaintifTs  contend  that  this  con- 
veyance to  Mrs,  McCIay  was  given  for  no  con- 
sideration, was  to  hinder  and  delay  creditors, 
and  tiierefore  fraudulent  and  void  as  to  thein. 
In  support  of  their  position,  they  prove  that 
Mr.  Kummel  had  represented  to  them  atyti- 
rioiis  times,  both  before  and  after  the  date  of 
the  deed  to  Mrs.  McCIay,  and  while  tlie  debt 
was  being  contracted,  that  he  owned  this  land 
in  Frontier  county;  that  he  tried  to  sell  it, 
and  put  it  in  the  hands  of  parties  in  Lincoln 
to  sell  after  the  2l3t  of  December;  that  after 
his  failure  he  claimed  to  haye  control  of  the 
land ;  and  that  it  was  all  he  had  saved  from 
tb«  wreck.    It  was  also  shown  that  the  title 
liad  actually  remained  of  record  in  him  until 
three  days  after  his  failure;  also  that  he  had 
executed  to  certain  others  of  his  creditors, 
after  liis  failure,  a  mortgage  on  land  in  Illi- 
v.42N.w.no.5 — :2 


nois,  which  he  claimed  he  had  previously  con- 
veyed to  his  son,  but  which  he  still  owned. 
Mrs.  McCiay,  on  cross-examination,  testi- 
fied in  regard  to  the  transaction:  "Anstoer. 
My  husband  and  my  father  had  a  land  deal 
for  some  goods  coming  to  my  husband.  Tiiere 
still  was  $262.50.  When  he  came  home  he 
told  me  I  could  have  that,  and  turned  it  over 
to  me;  and  when  I  went  back  to  Lincoln  I 
told  my  father  I  would  take  the  land,  as  I  was 
wishing  to  purchase  land  In  Lincoln,  and 
tliought  I  could  ase  the  land  in  that  case. 
Question.  Then  you  never  paid  your  father 
anything?  Amnoer.  I  paid  him  $262.50.  Q. 
Did  you  have  $262.50  in  money  or  in  property 
ofanykind?  .4.  I  did;  yes,  sir,  $,  Whatwas 
it?  A.  It  is  in  land.  Q.  In  what  shape  was 
it  in  at  the  time  you  gave  it  to  your  father  ?  A . 
In  the  same  shape  it  is  now ;  I  owed  nothi  ng  on 
it,  Q,  Then  you  mean  to  have  the  court  un- 
derstand that  your  husband  told  you  you 
might  have  $262.50  that  your  father  owed  to 
your  hnsband?  A.  Yes,  sir.  Q.  And  that 
you  received,  then,  from  your  father  a  deed 
to  this  land,  after  that?  A.  I  did.  Q.  Then 
you  never  paid  your  husband  anything  for 
this  land?  A.  My  husband  and  Ibavedeals 
back  and  forth  in  land.  I  have  my  own 
property;  he  has  his.  Q.  Did  you  ever  pay 
your  husband  anything  for  this  $262.50?  A. 
Why,  he  was  owing  me,  at  the  time;  so  it 
didn't  make  any  difference."  Mr.  McCIay 
also  testified,  on  his  direct  examination. 
^Question.  What  is  the  value  of  that  land, 
or  what  was  it  on  the  21st  day  of  December, 
1887?  Answer.  Well,  I  bought  it  about  two 
months,  I  think,  before  tliat,  for  $80,  on  the 
mortgage.  Q.  What  was  it  worth  on  the 
market  then?  A,  Why  I  should  judge  it  was 
worth  about  —  It  was  worth  about  $50,  I 
should  judge,  over  and  above  the  mortgage.  I 
wouldn't  have  taken  it  for  that,  Q.  Do  yon 
know  what  your  wife  paid  for  that  piece  of 
land?  A.  Well,  not  exactly.  I  couldn't  say. 
I  wasn't  there,  but  I  gave  her — I  gave  her  an 
account  against  Rummel  for  $262,50;  that  is. 
in  some  trades  that  we  had  had  before,  I  traded 
part  of  her  stock  for  some  land,  and  traded 
them  to  Mr.  Rummel,  and  turued  over  to  her 
part  of  the  property,  and  Rummel's  account 
was  among.  Q,  State  how  the  indebtedness 
of  Mr.  Rummel  to  you  was  created.  A.  It 
was  created  in  a  deal  I  had  with  him,  where- 
in I  tTiided  him  some  land  for  a  stocit  of 
groceries,  and,  after  the  invoice  was  made, 
there  was  a  balance  of  $262.50.  I  can  go  on 
still  further,  why  it  was  left  in  that  shape. 
I  thought  at  that  time  of  keeping  the  goods 
and  bringing  them  up  here,  and  be  thought 
of  making  up  the  balance  in  groceries;  but  aft- 
erwards, in  coming  liere,  I  traded — traded  tlie 
stoclc  off  before  they  were  moved  from  Lincoln. 
Q.  Who  to?  A.  D.  R.  Callahan,  of  Curtis. 
Traded  him  all  but  the  fixtures.  Those  I  sold 
in  Lincoln,  when  I  went  back;  so  I  had  no 
more  use  for  groceries,  Q.  State  if  at  the 
time  this  conveyance  was  received  from 
Rummel  to  your  wife,  you  were  indebted  to 


your  wife  in  any  amount,  and,  if ^so,  ia4^Wp 
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much,  and  in  what  manner  was  the  indebted- 
ness created.  A.  AYeil,  I  was  indebted  to 
her.  I  considered,  or  we  considered,  in  the 
trade — in  the  deal  of  tliese  groceries  and  the 
land  —  about  half  and  half.  I  traded  stock 
for  the  land  I  traded  to  him,  liorses.  and 
about  half  of  the  horses  belonged  to  her,  so 
she  was  in  about  half  in  the  grocery  deal,  and 
this  was  one  of  the  claims  I  turned  over  to 
her.  I  turned  over  all  the  claims,  and  kept 
what  money  I  got  out  of  it.  Well,  the  other 
I  got  in  the  hotel  building  up  here,  that  was 
turned  over  to  her. "  In  his  cross-examina- 
tion he  testifies  that  be  traded  eight  horses, 
worth  $600,  for  land,  and  that  he  traded  that 
land  to  Rummel,  his  father-in-law,  for  $1,600 
worth  of  groceries  in  Lincoln,  and  that  there 
was  still  a  balance  due  from  Rummel  upon 
the  land  of  $262.50,  which  McClay  gave  to 
bis  wife,  and  was  the  consideration  for  the 
deed  in  question. 

It  will  be  observed  that  the  defendants 
failed  to  agree  as  to  the  alleged  consideration 
paid  to  Rummel,  and  failed  to  show  that  in 
fact  they  paid  any  actual  consideration  for 
the  land.  Rummel  does  not  testify,  but  the 
testimony  is  clear  and  uncontradicted,  that 
be  claimed  to  be  the  owner  of  the  land  in  dis- 
pute, although  the  title  was  in  the  name  of  his 
daughter,  and  he  did  execute  a  mortage  to 
Hargreaves  Bros,  upon  certain  real  estate, 
near  Quiucy,  II!,,  but  saying  at  the  time  that 
the  title  probably  was  in  the  name  of  his  son. 
The  plaintiffs  had  furnished  Rummel  with 
goods  to  carry  on  his  business  in  Lincoln,  and 
are  entitled  to  payment  therefor  from  any 
property  possessed  by  him,  and  not  exempt 
from  execution,  whether  the  title  of  such 
property  is  in  his  own  name  or  not.  A  court 
of  equity  will  lay  its  band  upon  such  proper- 
ty, and  apply  to  the  payment  of  the  amount 
due  the  judgment  creditor.  The  case  in  some 
of  its  features  resembles  that  of  Bartlett  v. 
Cheesbrough,  23  Neb.  767,  37  N.  W.  Rep. 
652,  where  it  was  held  that  transactions  be- 
tween relatives,  by  reason  of  which  strangers 
who  sold  goods  to  some  of  such  relatives  will 
be  deprived  of  payment  therefor,  will  be 
scrutinized  very  closely,  and  the  good  faith  of 
the  same  must  be  clearly  established.  It  was 
also  held  in  that  case  that  it  devolved  upon 
the  father  to  prove  the  actual  considera- 
tion paid  to  his  son,  and  the  bonajides  of  the 
transaction.  That  we  think  is  a  correct  state- 
ment of  the  law,  and,  if  applied  to  the  facts 
of  the  case  under  consideration,  the  judgment 
is  clearly  erroneous.  The  judgment  of  the 
district  court  is  reversed,  and  a  decree  will  be 
entered  in  this  court  In  favor  of  the  plaintiffs, 
and  subjecting  the  land  in  controversy  to  the 
paymentof  their  judgment.  The  other  judges 
concar.    Judgment  accordingly. 


Wklton  t>.  De  Yarhan. 
(Supreme  Court  of  Nebnuka.    1Sa.j  S,  1889.) 

APPBAI. — By  I D  ENCB— OlNYIRSION. 

1.  Under  a  general  denial  in  an  answer  the  ques- 
tion* presented  are  the  truth  of  the  facts  stated  in 


the  petition,  and  the  only  proper  tesUmon  jr  is  such 
as  will  tend  to  prove  or  olsprove  sach  facts :  but 
where  on  a  trial  under  such  issue  the  plaintiff  tes- 
tifies to  facts  tending  to  show  a  settlement  of  some 
of  the  matters  in  dulerence,  and  the  defendanL 
without  objection,  testifies  that  at  a  time  stated  all 
the  matters  in  controversy  were  fully  settled  by 
the  plaintiff  and  defendant,  and  this  testimony  is 
submitted  to  the  jury,  and  acted  upon  by  it,  an  ap 
pellate  court  will  not  reverse  the  case  because  of 
the  admission  of  snch  testimony. 

2.  Where.  In  suoh  case,  testimony  tending  to 
show  a  settlement  is  introdnoed  by  the  defendant 
without  objection,  the  answer  should  be  amended 
to  conform  to  the  proof,  and  an  appellate  court,  to 
sustain  a  verdict  which  Is  clearly  riffht,  would,  if 
necessary,  order  suoh  amendment.  MThere,  how- 
ever, the  plaintiff  testifies  to  such  settlement,  and 
the  oefendant  to  the  same,  the  parties  differing 
only  as  to  the  extent  of  the  settlement,  the  case 
being  tried  without  objections  on  issues  made  by 
the  evidence,  an  appellate  court  will  not  disturb 
the  verdict,  if  dearly  supported  by  the  weight  of 
evidence. 

8.  In  an  action  against  a  party  tor  the  outtioK 
and  conversion  of  wood,  he  denied  the  oharge,  ana 
introduced  testimony  tending  to  show  that  the 
wood  claimed  to  have  been  taken  from  thejplaintifl 
was  procured  from  a  third  party  named,  field  not 
en-oneous,  but  in  corroboration  of  his  denial  that 
the  wood  was  the  plaintiff's. 

(Syllabu*  by  the  Court) 

t 

Error  to  district  conrt,  Holt  county;  Tif- 
fany, Judge. 

Uttley  d-  Benedict,  for  plaintiff  in  error. 
G.  M.  Cleveland,  for  defendant  in  error. 

Maxwell,  J.  The  plaintiff's  cause  of  ac- 
tion, as  stated  in  his  petition,  is  as  follows: 
"  The  plaintiff,  complaining  of  the  defendant, 
says  that  on  or  about  the  20th  day  of  Novem- 
ber, 1883,  the  defendant  willfully  cut  down, 
removed,  and  carried  away  from  the  premises 
of  the  plaintiff,  situated  in  Holt  county,  in 
the  state  of  Nebraska,  a  large  quantity  of 
wood,  poles,  and  timber,  and  converted  the 
same  to  his  own  use,  without  the  knowledge 
and  consent  of  this  plaintiff,  to- wit,  four  loads 
of  wood,  poles,  and  timber,  of  the  value  of 
twenty  dollars.  (2)  The  plaintiff  further  says 
that  fur  a  further  cause  of  action  the  defend- 
ant is  indebted  to  him  in  the  sum  of  thirty- 
two  dollars,  as  follows,  to-wit:  Fifteen  dol- 
lars for  the  one-half  value  of  one  steer  lost 
through  the  carelessness  and  neglect  of  the 
defendant ;  for  three  loads  of  hay  valued  at  ten 
dollars,  said  hay  taken  from  the  premises  of 
plaintiff  by  the  defendant  without  the  consent 
of  the  plaintiff;  and  two  dollars  for  two  log- 
chains, — making  in  the  aggregate  the  sum  of 
thirty-two  dollara.  That  said  articles  are 
reasonably  worth  the  several  sums  charged 
herein,  and  that  the  defendant  wholly  refused 
to  pay  for  the  same."  The  answer  ia  a  gen- 
eral denial.  On  the  trial  of  the  cause  the 
jury  returned  a  verdict  in  favor  of  tlie  de- 
fendant, and  the  action  was  dismissed. 

The  testimony  tends  to  show  that  on  the 
23d  day  of  December,  1881,  the  plaintiff  leased 
his  farm  to  the  defendant,  with  certain  stock 
thereon,  for  a  term  of  about  two  years  and 
three  months,  the  term  to  commence  about 
February  1, 1882.  The  contract  was  reduced 
to  writing,  and  seems  to  have  been  left  in  the 
care  of  the  plaintiff,  but  st^ti^^time  of  the 
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trial  had  been  lost,  and  some  of  its  terms 
were  not  very  clearly  proved.    It  does  appear, 
however,  that  the  defendant  was  to  have  one- 
half  of  the  increase  of  the  stock.     That  about 
February  1, 1882,  the  defendant  took  posses- 
sion ander  the  lease,  and  remained  in  pos- 
session until  the  end  of  April,  1884,  wlien  the 
testimony  shows  that  the  parties  had  a  settle- 
ment.    The  extent  of  this  settlement  is  dis- 
puted.   Plaintiff  contends  that  it  was  merely 
partial,  relating  to  the  calves  of  1884,  as  part 
of  the  increase  of  the  stock;  while  the  de- 
fendant testifies  that  it  included  all  matters 
relating  to  the  tenancy.    One  of  the  principal 
errors  relied  npon  is  that  proof  of  settlement 
was  given  without  being  pleaded.    The  evi- 
dence, however,  fails  to  show  any  objection 
to  testimony  relating  to  the  settlement.    The 
testimony  of  the  defendant  on  that  point, 
with   the  objection  thereto,  is  as  follows: 
"Question.  At  the  time  you  bad  this  settle- 
ment, where  was  this  steer  you  took  as  your 
last  choice  ?    Answer.  He  was  not  there.    I 
don't  know  where  he  was.    I  found  him  a 
few  days  afterwards.     He  had  mired  in  a 
swamp.     In  regard  to  that  settlement,  it  was 
all  satisfactory  when  we  closed  our  settle- 
ment.   I  wanted  half  of  the  third  year's 
calves,  and  Mr.  Welton  objected  to  it.    In 
fact,  he  said  if  we  had  to  divide  them  calves 
he  wouldn't  agree  to  any  other  settlement  at 
all.     We  could  not  settle  at  all  unless  I  gave 
him  all  the  calves.     Q.  Did  he  state  any  rea- 
son why  he  wanted  all  those  calves?    (Ob- 
jected to  as  incompetent,  immaterial,  and  no 
proper  defense  under  the  pleadings.     Objec- 
tion overruled.    Plaintiff  excepts.)    A.  He 
said  that  there  bad  been  several  of  them  died. 
It  wonid  take  the  calves  to  make  up  the  loss. 
Q.  You  say  that  the  settlement  at  the  time  it 
was  concluded  was  perfectly  satisractory  be- 
tween yon  and  Mr.  Welton?    A.  Yes,  sir. 
Q.  Did  Mr.  Wellou  say  anything  about  it  be- 
ing satisfactory  at  that  time?    A.  Yes,  sir. 
Q.  What,  if  any,  timber  did  you  cut  on  said 
premises?    A.  1  cut  one  load,  and  bauled  it 
to  Mr.  Welton's.    I  cut  and  gathered  it.     Q. 
To  wliat  place  did  you  haul  it?    A.  Here  to 
O'NeJl.    C.  At  whose  request?   4.  Mr.  Wel- 
ton's.    Q.  Is  that  all  the  wood  you  cut  on 
ill.  Welton's  premises  and  hauled  away  from 
there  during  the  time  you  remained  on  such 
premises?    A.  Yes,sir."    It  will  be  observed 
that  no  objections  were  made  to  proof  of  the 
settlement;  the  only  objection  being  to  the 
reason  why  the  plaintiff  demanded  the  calves. 
This  could  not  prejudice  the  plaintiff,  and  is 
not  ground  of  error.    The  plaintiff,  in  his 
testimony,  states,  in  effect,  thai  lie  would  not 
have  settled  with  the  defendant  in  May,  1884, 
unless  the  defendant  had  relinquished  liis 
claim  on  the  calves  of  that  year.     Where 
proof  of  settlement  has  been  introduced  with- 
out objection,  and  submitted  to  the  jury,  and 
acted  upon  by  such  jury,  the  party  offering 
or  not  objecting  to  such  testimony  cannot 
urge  that  objection  in  the  appellate  court  as 
a  reason  for  setting  aside  the  verdict.    Where 
such  proof  is  introduced  by  the  defendant, 


w^ithont  objection,  the  answer  should  be 
amended  to  conform  to  tlie  proof;  and  it  is 
probable  that  an  appellate  court,  for  the  pur- 
pose uf  Rustaining  a  verdict  which  is  clearly 
right  under  the  evidence,  would  order  this  to 
be  done.  But  the  plaintiff  is  not  in  a  position 
to  insist  upon  such  amendment;  he,  in  sup- 
port of  his  own  case,  having  Introduced  proof 
tending  to  show  the  same,  and  the  parties 
differing  only  as  to  the  extent  of  the  settle- 
ment. 

2.  The  defendant,  in  addition  to  testifying 
that  he  cut  and  sold  no  wood  from  the  plain- 
tiff's land.  Introduced  testimony  tending  to 
show  that  he  cut  and  sold  wood  from  land  of 
another  lying  beyond  that  of  the  plaintiff. 
This  is  now  objected  to  as  an  affirmative  de- 
fense, that  should  have  been  pleaded.  Had 
the  defendant  cut  and  sold  wood  off  the  plain- 
tiff's land  he  could  not,  under  a  general  de- 
nial, prove  any  fact  tending  to  show  that  he 
cut  and  sold  such  wood,  and  that  he  did  so 
rightfully.  Under  a  general  denial  that  he 
cut  the  plaintiff's  wood,  however,  he  may  dis- 
prove the  facts  stated  in  the  petition,  and  in 
corroboration  of  his  denial  may  show  that  the 
wood  alleged  to  have  been  procured  from  the 
plaintiiTs  land  was  obtained  from  a  third 
party.  The  second  objection,  therefore,  is 
unavailing. 

3.  The  instructions  were  delivered  orally 
by  consent,  and  cannot  be  reviewed. 

There  is  no  error  apparent  in  the  record, 
and  the  judgment  of  the  district  court  is 
affirmed.    The  other  judges  concur. 


WiSK  t».  Newatnet. 

(Supreme  Court  of  Kebraska.    May  2, 1889.) 
EsTOPPiEi. — Instbuctions — EviDBNOa. 

1.  Where  the.whole  tenor  and  purport  of  the 
testimony  of  three  witnesses  on  the  part  of  the  de- 
fendant wM  to  the  effect,  and  tended  to  prove, 
that  at  the  commeDcement,  and  during  the  entire 
progress  of  the  negotiation  for  the  sale  of  the  land 
involved  in  the  suit  by  P.  L.  W.,  who  held  the 
same  by  tax-title,  to  the  defendant,  the  plaintiff, 
who  afterwards  bought  In  the  general  title  thereof, 
and  by  this  suit  seeks  to  oust  the  defendant  from 
the  same  which  he  holds  by  deed  from  P.  L.  W. 
made  pursuant  to  a  sale  made  upon  such  negotia- 
tion, acted  for  and  in  concert  with  P.  L.  W.,  either 
as  agent  or  as  joint  owner  with  him  of  saU  land, 
and  made  certain  statements  to  defendant  as  to 
the  title  of  P.  L.  W.  to  the  land,  held  no  error 
on  the  part  of  the  trial  court  to  instruct  the  Jury 
in  the  following  language:  "Sixth.  If  you  be- 
lieve from  the  evidence  that  the  plaintiff,  as  the 
agent  of  his  father,  (the  said  P.  Li.  W.,)  or  part 
owner  of  the  premises  in  question,  made  certain 
statements,  whether  true  or  false,  to  the  defend- 
ant, and  whereby  he  induced  him  to  purchase  the 
premises  In  good  faith,  and  for  a  valuable  consid- 
eration, and  that  the  said  defendant  acted  upon 
them,  believing  them  to  be  true,  the  plaintill  Is 
now  precluded  from  asserting  the  contrary,  and 
you  must  find  for  the  defendant,  for  it  is  a  rule  of 
law  that  where  one,  by  his  words  or  conduct,  wiU- 
fully  causes  another  to  believe  in  a  certain  stats 
of  things,  and  induces  him  to  act  on  that  beUef, 
80  as  to  alter  his  own  previous  condition,  the  for- 
mer is  concluded  from  av.erring  against  tike  latter 
a  different  state  of  things. " 

a.  Where  a  witness  was  called  upon  to  testify  as 
to  words  spoken  to  him  in  a  language  which  he 
doe*  not  understand,  and  which  were  interpreted 
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to  him  into  his  own  langusgre  by  an  Interpreter 
known  to  him,  and  in  whom  he  confided  in  the 
presence  of  the  speaker,  such  testimony  h«td  un- 
objecUoDable  as  hearsay  evidenoe.  See  Fabrigos 
V.  Mostyn,  20  State  Tr.  123,  123. 

8.  One  of  the  principal  issues  presented  was 
that  arising  upon  the  allegation  of  the  defendant 
in  his  answer  that  the  plaintiff,  as  the  agent  of  bis 
father,  P.  L.  W.,  in  order  to  induce  defendant  to 
purchase  said  land,  assured  him  that  at  the  expi- 
ration of  four  years  from  the  date  of  the  conrey- 
ance  thereof  he  (the  defendant)  would  have  an 
absolute  title  in  fee-simple,  and  there  being  evi- 
dence tending  to  prove  that  the  plaintiff  made  such 
•n  assurance  to  the  defendant  oefore  and  at  the 
Ume  of  the  conveyance  of  the  land  by  P.  L.  W.  to 
(he  defendant,  also  that  liefore  and  at  the  time  of 
the  making  of  such  assurance  the  plaintiff  was 
the  general  legal  adviser  of  the  defendant,  heUL 
that  an  instruction  which  to  the  substance  and 
gwieral  purport  of  the  one  quoted  in  the  first 
olanse  of  this  syllabus  added  words  to  the  effect 
that  if  the  jury  should  find  that  the  defendant,  in 
the  purchase  of  said  land,  acted  upon  the  said 
stktements  and  representations  of  the  plaintiff, 
beUeving  what  pluntiff  said  and  represented  to 
him  (the  defendant)  was  true,  and  relied  upon  and 
acted  upon  said  representations  of  plaintiff  as 
their  legal  adviser,  then  you  are  instructed  that 
the  plaintiff  cannot  recover  in  this  action,  if  error, 
which  is  not  decided,  was  error  without  prejudice 
to  theplaintiff. 

4.  where  the  defendant  prayed  as  alternative 
relief  that  he  might  be  subroerated  to  the  rights  of 
hia  grantor,  who  held  the  land  in  controversy  un- 
der a  tax-title,  to  a  return  of  the  money  paid  by 
him  for  such  tax-title,  as  well  as  for  a  return  of 
taxes  subsequently  paid  by  defendant,  on  said 
land,  In  case  of  the  failure  of  said  tax-tiUa,  tield, 
that  the  admission  of  the  informal  and  void  tax- 
deed  under  which  defendant's  grantor  claimed  to 
hold  said  land,  and  of  the  receipts  for  subsequent 
taxes  paid  by  defendant  on  the  land  for  the  pur- 
pose of  establishing  the  amount  of  an  alternate 
recovery  therefor,  was  no  error. 

(Syllubiu  by  the  Court) 

Error  to  district  court,  Cass  oountj;  Chap- 
HAN,  Judge. 

Covell  &  Polk,  for  plaintiff  in  error.  B. 
S.  Ramsey  and  iiatthew  Qering,  for  defend- 
ant In  error. 

Cobb.  J.  Witliani  8.  Wise  brought  his 
action  in  the  nhtiire  of  ejectment  in  the  C»S3 
district  court  against  Josepli  Newatney,  for 
the  title  and  possession  of  lots  67  and  68,  in 
the  E.  }  of  the  8.  W.  \  of  section  12,  in 
township  12  E., — two  sniHll  lots  of  land  con- 
taining somewhat  less  than  15  acres  in  tlie 
aggregate.  The  plaintiS,  by  his  petition,  al- 
leged title  and  the  right  of  possession  of  said 
real  property  in  himself,  and  the  wrongful 
possession  and  the  enjoyment  of  the  rents- 
and  profits  thereof  by  tlie  defendant.  The 
defendant,  by  his  amended  answer,  denied 
-each  and  every  allegation  of  said  petition  al- 
leged, and  set  out  several  purchases  of  said 
lots  by  one  P.  L.  VTIse,  at  sales  thereof  by 
the  county  treasurer  for  delinquent  taxes, 
the  execution  of  several  deeds  therefor  upon 
such  sales  by  the  said  county  treasurer  to 
said  F.  L.  Wise,  and  the  due  recording  of 
such  deeds,  the  taking  of  the  possession  of 
said  land  by  the  said  P.  L.  Wise  under  and 
by  virtue  of  the  said  deeds,  and  the  holding 
of  such  possession  thereof  by  him  until  the 
conveyance  by  him  thereof  to  defendant's 
grantor  thereinafter  set  fortli;  that  on  or 


about  the  31st  day  of  August,  IS82,  and 
prior  thereto,  the  plaintiff  was  the  agent  of 
said  P.  L.  Wise  and  wife,  who  are  the  par- 
ents of  said  plaintiff,  and  that  as  such  agent 
and  representative  of  said  P.  L.  Wise  and 
wife,  he  did  make  certain  representations  to 
defendant,  who,  upon  the  date  last  aforesaid, 
and  for  sometime  prior  thereto,  was  negoti- 
ating for  the  premises  described  in  plaintiff's 
petition;  that  on  or  about  the  date  last  afore- 
said said  plaintiff,  in  order  to  induce  defend- 
ant to  purchase  said  lands,  assured  him  that 
at  the  expiration  of  four  years  from  the  date 
of  said  conveyance  he  (the  said  defendant) 
would  have  an  absolute  title  in  fee-simple, 
and  then  and  there  concealed  the  facts  that 
a  defect  existed  in  the  title  to  said  lands,  and 
that  he  (said  plaintiff)  Intended  after  war  Is 
to  purchase  the  general  title  to  said  lands; 
that  said  plaintiff,  acting  as  the  agent  of 
said  P.  L.  Wise  as  well  as  for  himself,  made 
the  above  fraudulent  representations  of  said 
facts  with  full  and  complete  knowledge  of 
the  condition  of  the  title  of  said  real  estate, 
and  that  he  failed  to  disclose  said  material 
facts  with  full  knowledge  of  the  condition 
of  the  title  of  said  restl  estate,  and  that  he 
failed  to  disclose  such  material  facts;  that 
such  misrepresentations  and  concealments 
were  made  and  withheld  by  said  plaintiff 
with  intent  to  induce  defendant  to  act 
thereon,  and,  defendant  being  entirely  ig- 
norant of  the  condition  of  said  title  and 
other  material  facts,  and  relying  upon  the 
statements  and  representations  of  the  said 
plaintiff,  did  so  act  thereon,  and  that,  for  a 
valuable  consideration,  to- wit,  8150,  the  said 
P.  L.  Wise,  at  the  request  and  instigation  of 
plaintiff,  transferred  said  lands  by  quitclaim 
deed  to  one  Mallnda  Newatney,  which  said 
deed  was  duly  recorded,  etc.;  that  on  or 
about  the  24th  day  of  March,  1384,  said  Ma- 
li nda  Kewatney,  who  is  the  daughter  of  de- 
fendant, and  to  whom  the  misrepresenta- 
tions and  concealments  of  material  facts,  as 
thereinbefore  set  forth,  were  also  made, 
deeded  said  premises  to  the  defendant,  who 
was  the  real  purchaser  of  said  premises  from 
said  P.  L.  Wise  and  wife,  and  which  said 
fact  was  well  known  to  the  plaintiff.  De- 
fendant further  alleged  that,  by  himself  and 
his  grantors,  he  had  been  in  the  open,  notori- 
ous, exclusive,  adverse  possession  of  said 
premises  for  more  than  10  years  prior  to  the 
commencement  of  said  action ;  that  valuable, 
permanent  improvements  have  been  made 
thereon;  that  the  improvements  made  there- 
on by  defendant  are  reasonably  worth  S-W; 
that  defendant  has  paid  the  taxes  on  sitid 
land  for  the  years  from  1882  to  1886,  bolli 
inclusive,  amounting  to  825.15;  that  the 
cause  of  action  of  the  said  plaintiff  did 
not  accrue  within  three  years  next  before  the 
commencement  of  said  action,  ete.,  with 
prayer  that  defendant's  title  to  said  premises 
may  l)e  quieted  and  decreed  in  Iiim;  and  that, 
if  defendant's  title  to  said  land  should  Im 
found  to  be  invalid,  defendant  prays  tbat  the 
amount  so  paid  by  him,  In^ii^Uiif^the  ooo- 
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Bideration  for  t)ie  pnrchase  of  tbe  same,  and 
the  taxes  paid  thereon  subsequent  to  said 
purchase,  and  {he  value  of  the  improvements 
tbereon,  with  interest,  etc.,  be  adjudged  to 
be  a  lien  upon  said  premises,  and  fur  gen- 
eral relief.  The  plaintiff  filed  a  reply,  which 
aroounta  to  a  general  denial.  There  was  a 
trial  to  a  jury,  with  a  verdict  and  judgment 
for  the  defendant.  The  plaintiff  brings  tbe 
cause  to  this  conrt  by  petition  in  error. 

The  following  are  the  errors  assigned:  (1) 
The  court  erred  in  giving  the  paragraph  of 
instructions  numbered  sixth  of  the  instruc- 
tions asked  for  by  defendant,  and  given  on 
bis  behalf.  (2)  Thecourt  erred  in  giving  par- 
agraph numbered  second  of  the  instructions 
given  by  the  court  on  its  own  motion.  (3) 
The  court  erred  in  giving  paragraph  num- 
bered third  of  the  instructions  given  by  the 
court  on  its  own  motion,  from  the  word  "un- 
less" therein.  (4)  The  court  erred  in  admit- 
ting in  eyldence  the  testimony  of  defendant 
Xewatney  as  to  conversations  had  with  P. 
L.  Wise  and  W.  S.  Wise  concerning  the  tax- 
title  that  was  purchased  by  defendant  of  P. 
L.  Wise,  and  deeded  by  P.  L.  Wise  to  defend- 
ant's daughter,  as  it  was  all  hearsay.  (5) 
Tbe  court  erred  in  admitting  iu  evideuce  the 
tax  receipts,  marked  "Exhibits  S,  T,  W,  V, 
and  W."  (6)  Thecourt  erred  in  admitting  in 
evidence  the  testimony  of  Malinda  Newatney 
as  to  communications  ha<l  with  P.  L.  Wise 
and  W.  S.  Wise,  respecting  the  purchase  of 
the  tax-title  made  in  her  name  from  P.  L. 
W^ise.  (7)  The  court  erred  in  omitting  in 
evidence  the  records  of  tax-deeds  from  Book 
V,  of  deeds,  etc.  (8)  The  court  erred  in  re- 
fusing to  set  aside  the  verdict. 

On  the  trial,  as  appears  by  the  bill  of  ex- 
ceptions, plaintiff  introduced  in  evidence  a 
certified  copy  of  a  patent  to  one  Wheatley 
Mickelwait,  together  with  mesne  convey- 
ances, copies  of  mesne  conveyances,  and  of 
proceedings  of  court  in  a  certain  proceeding 
in  partition,  constituting,  as  is  believed,  a 
chain  of  title  to  the  plaintiff  in  the  lands  in 
controversy.  Tbe  defendant  testified  in  his 
own  behalf,  through  an  interpreter,  in  an- 
swer to  the  question  put  by  bis  counsel: 
"Question.  Just  give  the  conversation  that 
you  had  with  W.S.  Wise  there  at  that  time." 
The  interpreter,  translating  for  the  witness, 
said:  "The  first  time  he  said  he  had  4^00  in 
money,  and  he  was  thinking  about  putting 
the  money  in  the  bank.  Newatney  said  he 
had  0300,  and  Mr.  Wise  was  a  good  friend  of 
him,  and  so  be  said  he  fixed  the  money  so  he 
cuuld  put  it  in  the  bank,  or  in  some  good 
place,  and  Mr,  Wise  gave  him  the  advice 
•  that  I  have  land  next  to  you  there,  and  it 
would  be  pretty  handy  to  you  there,  and  you 
had  better  buy  the  land  of  me  there.'  The 
same  day,  he  says,  Mr.  Wise  came  up  there 
in  the  afternoon,  and  told  him  to  go  with 
bim,  and  be  wonld  show  him  the  land.  He 
said:  '  He  oome  over  there,  both  of  them, 
(Mr.  Wise's  son  and  his  father,)  and  he  told 
bim  be  had  better  buy  the  land,  and  he  would 
not  lose  anything  by  it.    If  he  put  the  money 


in  the  bank,  he  said  lots  of  places  tbey  rob 
the  bank,  and  he  may  lose  the  money  In  the 
bank.  He  told  bim  one  thing  how  they  killed 
one  banker  in  another  place,  and  a  woman, 
and  stole  the  money.'  That  is  tbe  way  Mr. 
Wise  told  him. "  In  answer  to  the  question, 
"Did  Mr.  Wtae,  or  didn't  he,  tell  you  any- 
thing about  the  title  of  this  property?"  he 
answered,  (as  reported  by  the  interpreter,) 
"Mr.  Kewatney  told  him  that  be  was  afraid 
they  may  have  some  trouble  with  the  land. 
And  Mr.  Wise  said  he  needn't  be  afraid  at 
all,  that  he  only  need  pay  two  years'  taxes 
on  the  land,  and  then  the  land  was  his  own 
and  his  heirs,  and  it  would  be  just  as  good 
as  if  he  paid  eight  years'  taxes  on  it."  I  fur- 
ther copy  tbe  bill  of  exceptions:  "Queatton. 
Did  Mr.  Wise  ever  say  anything  to  you  ubout 
the  title  that  he  had?  Answer.  He  told  me 
that  I  didn't  need  to  be  afraid  at  all  about  the 
title  on  it;  that  I  needn't  be  troubled  about 
it  at  all.  And  he  told  me  to  put  the  land  in 
his  [my]  daughter's  name,  so  he  couldn't  lose 
anything  by  it.  She  was  old  enough  by  that 
time,  and  so  when  she  be  old  enough  he  would 
give  her  a  clear  title  to  it  after  two  jeara. 
Q.  Ask  him  whether  Mr.  W.  U.  Wise  said 
anything  to  him  about  the  length  of  time  he 
bad  been  in  the  possession  of  that  property. 
A,  Jdr.  Wise  owned  the  property  for  eight 
years;  that  is,  that  Wise  told  him  eight 
years  before  he  spoke  to  him  anything  about 
the  land;  and  he  said  if  Mr.  Newatney  paid 
tbe  taxes  on  the  land  for  two  years,  then  he 
'  would  give  him  a  clear  title  to  It.  Q.  Did 
I  you  rely  upon  these  representations?  Did 
you  believe  Mr.  Wise?  *  *  *  A.  Yes, 
!  sir.  I  believed  him.  Q.  Did  you  act  upon 
I  these  representations?  Did  you  pay  over  the 
!  money?  *  •  •  >!.  I  paid  him  the  money. 
I  Q,  Did  you  act  upon  these  representations? 
I  Did  you  believe  these  statements?  *  *  * 
I  A.  Because  he  was  a  good  friend  of  mine,  I 
I  believed  him  all  of  the  time;  everything  he 
said  to  me.  Q,  And  that  is  the  reason  why 
you  paid  over  this  money  for  this  land?  A. 
Yes.  sir;  that  was  the  reason  I  paid  him  the 
money.  Q.  How  much  money  did  you  pay 
him?  A.  I  gave  him  $150  that  time.  V* 
Who  was  there  when  you  paid  this  money? 
A,  My  boy  was  with  me  then.  Q.  Who  else? 
A.  There  was  only  my  boy  and  both  the 
Wises.  Q.  To  whom  did  you  pay  this  mon- 
ey? A.  He  gave  the  money  to  the  young 
man.  Q.  Is  that  the  man  there,  Wra.  S. 
Wise?  A.  Yes,  sir.  Q.  What  did  young 
I  Wise  do  with  this  money?  A.  He  put  it  in 
his  safe.  Q.  This  was  at  whose  office?  A. 
It  was  at  the  same  place  where  Mr.  Mercer 
has  his  office  now.  Q.  It  was  at  young  Mr. 
Wise's  office?  A.  Yes,  sir.  Q.  How  long 
was  Wm.  8.  Wise  trying  to  get  you  to  buy 
this  land?  A.  Tbe  third  day  I  bought  the 
land.  Q,  It  was  talked  about  three  days? 
A.  Yes,  sir.  Q.  About  what  day  of  the  month 
or  year  did  the  conversation  take  place?  A. 
1  don't  remember  exactly  when  it  was.  Ik 
was  about  five  years  ago,  and  on  Saturday. 
I  don't  know  what  Saturday  it  was.  ^^/^Iq  fp 
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Q.  Did  Wm.  S.  Wise  ever  come  out  there  with 
his  father?  A.  He  came  out  there  Thursday 
afternoon.  Q.  With  this  young  man?  A 
Yes,  sir.  Q.  And  did  they  have  this  talk; 
that  is,  did  Wise  malce  this  same  representa- 
tion to  you  there,  in  the  presence  of  his  fa- 
ther, that  lie  made  to  you  down  in  the  office? 
A.  He  was  tallcing  the  same.  He  gave  him 
the  same  representations.  Q.  Both  of  these 
gentlemen  tallied  the  same  way  to  him  at 
that  time?  A  Yes,  sir.  Q.  What  did  they 
say  to  you  concerning  the  length  of  time  that 
the  Wises  had  been  in  possession  at  this 
time?  A,  He  said  when  they  came  out  there 
they  told  him  if  be  would  take  land  he  can 
put  the  land  in  his  daughter's  name,  and  that 
is  the  way  he  would  be  safe;  and  if  he  paid 
for  two  years'  taxes,  after  two  years  he  could 
come  down  to  him  and  he  would  give  him  a 
cleartitleonit  without  any  trouble.  Q.  Who 
said  that?  A.  He  said  both  of  them."  De- 
fendant further  testiBed,  through  the  inter- 
preter, in  reply  to  questions  by  his  counsel, 
that  he  did  not  remember  exactly  on  what 
day  he  took  possession  of  the  land;  that  he 
considered  the  land  his  when  he  gave  them 
the  money,  and  he  settled  up;  that  then  he 
commenced  grubbing  and  clearing  up  the 
land,  and  he  told  his  friends  about  it;  that 
that  was  right  away  after  the  above  conver- 
sation; that  he  commenced  work  upon  it, 
and  fenced  it,  the  Qrst  thing,  right  away, 
after  that  Saturday;  he  hired  two  men,  and 
built  a  fence  around  it;  that  he  was  not  right 
sure  as  to  the  time,  but  that  it  was  about  Ave 
years  ago,  or  in  1882;  that  since  that  time 
he  had  used  the  land  as  a  pasture,  and  had 
been  cutting  out  the  brush,  so  the  grass  could 
grow,  and  be  could  have  the  use  of  it; 
that  he  had  worked  there  every  year  since 
that  time;  tliat  he  put  a  three-wire  fence 
around  it,  with  hickory  and  different  kinds 
of  posts ;  that  he  used  three  bunches  of  wire 
in  constructing  the  fence,  for  which  he  paid 
649 ;  that  he  burned  the  brush  that  was  there, 
and  fixed  it  up  so  that  the  gi-ass  could  grow, 
and  he  could  use  the  place  for  a  pasture ;  that 
the  work  he  did  there  was  worth  about  815 
yearly,  and  for  five  years  was  worth  about 
$75.  Defendant  here  offered  receipts  for  the 
payment  of  taxes  from  1882  to  li^6  which, 
over  exceptions  of  the  plaintiff,  were  received 
in  evidence.  Defendant  fuither  testified 
that  he  knew  that  Mr.  Wise  had  the  land  for 
eight  years;  that  he  did  not  know  who  occu- 
pied the  land,  but  that  he  knew  that  Mr. 
William  S.  Wise  owned  the  land.  On  re-ex- 
amination he  testitied,  in  answer  to  a  ques- 
tion by  his  counsel,  that  when  he  speaks  to 
a  gentleman  who  speaks  the  English  language 
only,  he  has  to  have  some  one  interpret  the 
language  for  him. 

Malinda  Newatney,  a  witness  for  the  de- 
fendant, testified  that  she  was  the  daughter 
of  the  defendant.  In  reply  to  the  question 
whether  she  knew  anything  about  the  land 
in  controversy  here,  said,  "Yes,  sir;"  that 
she  was  there  from  the  very  beginning;  that 
she  heard  what  was  said;  that  she  had  to  talk 


everything  that  was  said  to  her  father;  that 
she  was  acting  as  interpreter;  that  the  first 
time  that  they  went  to  Mr.  Wise  was  when 
her  father  had  $300,  and  wanted  to  put  it  in 
a  bank;  and  they  alwa>'8  went  to  Mr.  Wise, 
as  their  best  adviser  in  such  kind  of  matters: 
that  they  didn't  know  what  to  do  with  tlie 
money  and  went  to  him  and  asked  him  what 
to  do  with  it, — whether  father  could  put  it 
in  a  bank, — and  he  would  like  Mr.  Wise  to 
tell  liim  how  to  go  to  the  bank  and  put  it  in, 
as  father  didn't  know,  and  Mr.  Wise  said  it 
was  dangerous  to  put  money  in  a  bank;  that 
was  Mr.  Wise,  Sr.'s,  advice;  It  was  often 
robbed  in  a  bank;  that  banks  broke,  and  he 
would  not  get  his  money;  he  said  the  best 
thing  he  could  do  with  it  was  to  put  it  in 
land;  that  he  had  a  nice  piece  of  land  adjoin- 
ing the  property  of  father,  and  he  had  better 
invest  the  money  in  that,  and  there  it  would 
be  safe.  This  was  the  old  man  Wise,  in  Mr. 
Wise,  Jr.'s,  office.  The  witness  continued: 
"I  don't  know  just  now  whether  both  were 
there,  hut  I  know  that  Mr.  Wise,  Sr.,  had 
the  talk  about  the  bank,  and  said  he  would 
see  us  in  the  afternoon  about  it;  and  in  the 
afternoon  of  the  same  day,  Mr.  Wise,  Sr., 
came  ont  there,  and  showed  us  where  the 
property  was  that  he  wanted  ns  to  purchase, 
and  told  us  all  about  it,  and  that  he  had  had 
possession  of  the  property  eigtit  years,  and 
in  two  years  more  be  could  get  a  good  title. 
He  told  us  he  had  a  great  many  acres  there, 
and  there  was  11  in  the  same  piece  adjoining 
it,  and  if  we  would  take  the  15,  he  had  to 
have  two  years  more  before  he  could  give  a 
good  title  to  it.  He  talked  to  father,  and 
told  us  how  to  get  a  good  title  for  it  after 
the  two  years  was  up;  that  we  should  go  to 
Mr.  Wise.  Jr.,  and  get  the  deed.  Mr.  Wise, 
Sr.,  said  then  that  Mr.  Wise,  Jr.,  would 
get  the  land,  and  he  said  that  Mr.  Wise  was 
a  very  smart  man.  We  always  knew  hina,  I 
thought,  until  lately,  and  we  always  went  to 
him,  until  lately,  when  he  advised  us.  At 
the  time  he  talked  to  us  to  invest  lie  showed 
us  where  the  property  was,  and  father  told 
liim  he  was  afraid  to  take  any  such  property ; 
that  a  man  might  lose  his  money.  He  said 
if  the  owner  came  back  in  this  time  that  his 
work  would  be  paid  for,  and  his  money,  with 
interest,  and  that  the  taxes  would  be  paid 
back,  and  he  wouldn't  lose  anything;  that 
be  would  make  the  interest,  which  would 
be  as  much  as  if  the  money  had  been  in  the 
bank.  Question.  Did  you  have  any  talk  with 
young  Mr. 'Wise?  Answer.  He  told  us  the 
same  story  over  that  his  father  had  told  us. 
Q.  What  was  it  he  told  you?  A.  That  they 
had  had  possession  of  the  land  8  years,  and 
that  in  2  more  years  father  would  get  a  good 
claim,  and  that  he  would  get  a  good  deed  as 
on  the  rest  of  our  land;  that  it  would  be  a 
good  claim,  just  the  same  as  a  good  deed; 
and  that  we  would  get  that  when  the  two 
years  was  up.  Q.  What,  if  anything,  did  be 
say  about  his  title  to  the  land  ?  A.  He  said 
he  had  been  paying  taxes  on  it  8  years,  and 
in  2  years  mure  it  would  be  his  owa.     Q. 
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Did  he  saj  he  was  in  possession?  A,  He 
said  he  had  had  it  for  8  years.  Q.  In  what 
way  did  he  Siiy  he  would  perfect  your  title 
for  you?  A.  He  said  that  we  should  go  to 
him,  and  he  would  get  it  for  us.  Q.  Did  he 
say  how  he  was  going  to  get  it?  A.  He 
said  he  had  to  go  to  law  to  get  it,  but  that 
he  would  do  all  the  business  for  us.  Q.  Who 
was  out  there  with  Mr.  F.  L.  Wise?  Was 
there  anybody  out  there  with  him  at  any 
time?  A.  In  the  morning  when  we  were 
there  Mr.  P.  L.  Wise  was  in  the  office,  alone, 
and  in  the  afternoon  of  the  same  day  they 
both  c&jpe  out  there,  but  I  can't  tell  whether 
— I  am  not  sure  they  were  both  there,  and 
father  and  mother  and  brother  said  they 
were  both  out  there.  I  know  I  remember 
Just  as  well  as  if  it  was  yesterday  that  Mr. 
Wise,  Sr.,  was  there,  and  I  know  on  the  next 
day,  Sunday  morning,  they  both  came  out 
there.  They  measur^  the  land;  that  is,  on 
Sanday  morning  they  both  came  up  there, 
and  measured  the  land  for  UB.  Q.  What  did 
tbey  say  about  the  ownership  of  the  land  ? 
A.  They  said  they  had  had  It  in  possession 
eight  years.  Q,  And  would  give  you  a  good 
title?  A.  Yes,  sir;  in  two  years  more.  Q. 
Did  William  Wise  say  that?  A.  Yes.  sir. 
Q.  Tell  us  bow  long  before  you  got  the  deed. 
A.  We  got  the  deed  on  Saturday,  and  this 
was  on  Sunday,  the  next  day.  Q.  You  got 
the  deed  before  that?  A.  Yes,  sir;  before 
they  measured  the  land.  Q.  Did  you  see  the 
two  Wises  together  before  you  got  the  deed? 
A.  Yes,  sir.  I  am  most  positive  they  were 
both  there  on  Thursday  afternoon,  and  we 
seen  them  both  in  their  office.  Q.  Did  you 
believe  their  statements?  A.  Why,  certainly 
we  did.  Q.  Did  you  act  upon  and  rely  upon 
the  statements  that  Mr.  W.  S.  Wise  made 
you  there  in  the  presence  of  his  father?  A. 
Yes,  sir.  Q.  When  next  did  you  see  William 
S.  Wise,  and  when  did  you  have  another  con- 
versation with  him?  After  the  time  of  the 
transfer  of  the  property  did  you  ever  have 
any  more  talk  with  him?  A.  We  had  talked 
with  him  quite  often  about  it.  We  went 
there  when  the  two  years  were  up,  and 
wanted  a  good  deed,  and  instead  of  that  we 
gut  the  same  deed  signed  over,  and  father 
wanted  the  deed  to  him,  and  he  got  the  same 
deed  signed  to  him  instead  of  in  my  name. 
Q.  What  did  you  say  to  him  at  that  time 
about  the  title  he  had  promised  you  two 
years  before?  A.  I  was  not  tliere  only  while 
the  deed  was  signed,  and  my  brother  talked 
for  my  father,  and  ttiey  wanted  me  to  go  up 
tliere  and  sign  my  name  to  the  deed ;  and  so 
I  willingly  gave  the  property  back  to  my 
father.  *!  didn't  want  to,  but  I  thought  to 
save  trouble  I  would  do  it;  and  Mr.  Wise 
told  me  at  the  same  time  I  would  be  just  as 
well  off  without  the  property  as  with  it,  and 
I  gave  him  back  the  property,  Q.  Who  ad- 
vised the  taking  the  deed  in  your  name,  if 
anybody?  ^4 .  Father  was  the  first  one  that 
spoke.  He  wondered  why  it  couldn't  be  that 
way,  and  Mr.  Wise  said  it  would  do  just  as 
well  if  it  was  in  my  name.    Of  course,  he 


said,  nobody  could  take  it  away  from  me 
until  I  was  twenty-one  years  old.  But  moth- 
er  objected,  but  father  didn't  care.  So  Mr. 
Wise  signed  it  to  my  name,  and  I  helped 
coax  father  to  have  it  signed  to  my  name. 
Q.  Woulil  rou  have  purchnsed  it  at  all  if  these 
representations  had  not  been  made  to  you  by 
Mr.  W.  S.  Wise?  A.  No,  sir;  we  wouldn't. 
Q.  Was  yon  ever  present  when  any  money 
was  passed?  A.  Yes,  sir.  Q.  Who  was 
present  at  the  time  when  the  money  was  paid 
over?  A.  Mr.  Wise,  Sr.,  and  Mr.  Wise,  Jr., 
and  my  father  and  my  brother  and  myself. 
Q.  Who  paid  the  money?  A.  My  father.  Q. 
Who  took  the  money?  A.  Mr.  Wise,  Jr., 
and  he  put  it  In  his  safe.  Q.  How  much 
was  it?  A.  One  hundred  and  fifty  dollars. 
Q.  He  then  gave  you  the  deed,  did  he?  A. 
Yes,  sir;  and  the  next  day  he  came  and  gave 
us  95  back,  and  said  it  was  only  fourteen 
and  a  half  acres.  (The  witness  was  here 
shown  a  deed,  and  was  asked  if  that  was  the 
deed  signed  by  W.  S.  Wise  as  witness.  It 
was  thereupon  admitted  by  counsel  for  the 
plaintiff  that  it  is  the  deed.)  A.  This  is  the 
first  deed  that  was  given  to  me.  That  is  the 
deed  that  was  first  given  to  me  when  we 
first  bought  the  property.  Q.  Did  you  see 
Mr.  Wise  in  1887,  at  any  place?  A.  1  saw 
Mr.  Wise,  and  asked  him  if  he  would  be  at 
his  oflSce;  that  I  would  like  to  talk  the  mat- 
ter over  before  it  went  into  court;  and  he 
said  he  would  be  there  in  the  afternoon,  and 
I  went,  and  he  was  not  there.  Q.  Was  Mr. 
Wise  ever  at  your  house  Just  before  he  cnm> 
menced  this  action?  A.  Yes,  sir;  twice. 
But  I  was  not  there  at  the  time.  Q.  Do  you 
know  what  time  your  father  took  possession 
of  this  land,  what  time  he  commenced  mak- 
ing improvements,  if  any?  A.  He  com- 
menced right  after.  He  wanted  to  use  It  for 
pasture.  He  commenced  that  fall,  and  let  bis 
cows  run  in  there  the  first  part  of  Septem- 
ber. Q.  Do  yon  know  what  improvements 
he  put  upon  that  land,  if  any?  A,  He  com- 
menced gradually.  He  and  my  brother  cut 
the  brush  out  first,  and  burned  it  up,  and 
then  commenced  fencing  it  in,  gradually, 
fii-st  a  piece,  and  then  another,  until  they 
had  it  all  fenced,  and  then  cut  down  all  the 
brush,  every  year,  so  the  grass  would  grow 
and  the  cows  would  run  through  there.  He 
commenced  every  year,  about  spring,  and 
cleaned  it  all  away,  and  cleaned  it  up.  We 
use  it  now  as  pasture  land.  He  digs  up 
stumps  at  times  when  he  has  nothing  else  to 
do.  Before  we  bought  it  there  was  big  trees, 
and  the  winter  before  they  were  cut  down 
into  cord-wood,  and  hauled  to  town  by  Mr. 
Miller.  I  saw  Mr.  Wise,  Jr.,  there  meas- 
uring wood,  and  saw  him  measuring  the 
same  wood  after  he  brought  it  to  town.  We 
bought  the  land  in  August,  and  the  preced- 
ing December  they  cut  the  wood  and  hauled 
it  to  town,  as  I  recollect." 

Frank  Newatney.  a  witness  for  defendant, 
testified  that  he  is  a  son  of  defendant;  that 
he  has  known  Mr.  Wise,  the  plaintiff,  six  or 
seven  years;  that  he  knows  the  premiaoB  lin 
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dispute  between  the  parlies  to  this  suit;  and 
that  lie  knows  tlie  sale  of  tlie  land  by  Mr. 
Wise  to  his  father.  lie  further  testified  that 
"we  had  some  money,  itbout  S300,  and  were 
afraid  to  l:eep  it  at  home  lest  the  house  might 
burn  down,  or  be  robbed,  and  would  like  to 
pnt  it  in  a  bank,  so  it  would  not  be  lost,  and 
went  to  Mr.  Wise.  He  was  a  lawyer,  and 
we  thought  he  could  tell  us  how  to  put  it  in 
a  bank,  so  it  would  nut  get  lost.  He  said  it 
would  be  better  to  put  the  money  into  land; 
that  he  bad  some  land  that  he  wanted  father 
to  buy.  This  was  Mr.  William  Wise,  and 
just  then  there  was  a  man  came  into  his  of- 
fice, and  he  said  he  would  see  us  later,  and  in 
the  afternoon  P.  L.  Wise  ciime  over,  and 
showed  IIS  the  land,  and  told  us  about  it; 
that  he  had  possession  for  8  years,  and  that 
in  two  years  mora  we  could  get  a  deed;  and 
we  asked  him  why  he  didn'l^  keep  it.  He 
said  he  had  got  so  much  on  hand,  but  said  it 
was  a  good  piece  of  land,  and  in  two  years 
we  would  get  a  good  deed ;  but  we  were 
afraid  of  troubl&  He  said  it  would  be  no 
trouble.  He  said  he  would  stand  for  the 
land.  He  said  if  before  the  two  years  passed 
the  owner  comes  that  we  would  get  our 
money  bark,  and  the  interest,  and  pay  for 
our  improvements,  and  still  we  were  not 
very  much  stuck  on  the  land.  (The  plain- 
tiff moved  to  strike  out  all  that  P.  L.  Wise 
said  when  Will  S.  Wise  was  not  present. 
Sustai  ned . )  A  nd  we  sti  U  d  id  n '  t  want  it,  and 
they  said  they  would  come  over  and  see  us 
later;  and  they  came  over  the  next  morning, 
both  of  them,  and  they  told  us  the  same 
thing  they  told  us  the  first  day.  They  said 
there  was  15  acres  of  land,  and  they  had  had 
possession  of  it  eight  years,  and  paid  taxes 
on  it  eight  years.  If  we  paid  taxes  on  it  two 
years  it  would  make  ten  years,  and  he  would 
give  us  a  good  title,  as  good  as  a  deed,  and 
they  kept  coaxing  us  and  wanted  us  to  take 
it,  and  we  took  their  words  for  it.  Question. 
Who  were  present  when  they  made  this  state- 
ment? AnBwtr.  Both  of  them.  Q.  Who 
else?  A.  Me  and  my  sister  and  my  father. 
I  don't  know  whether  my  mother  was  by. 
Q.  Where  did  you  say  this  oonversation  took 
place?  A.  Over  in  oar  place;  on  our  prem- 
ises there.  Q.  Then  Mr.  P.  L.  Wise  and  W. 
S.  Wise  and  your  father  and  mother  and  sis- 
ter were  all  present?  A.  I  am  sure  three  of 
us  were.  I  don't  know  whether  my  mother 
was  or  not.  It  was  close  to  the  house.  Q. 
Was  that  before  the  deed  was  made?  A,  It 
was.  Q,  Was  you  present  when  the  deed 
was  made?  A.  I  was.  Q.  Where  was  it 
made?  A.  At  Mr.  Will  Wise's  ofllce.  Q. 
Who  was  pres«'nt  then?  A.  Me  and  my  sis- 
ter and  my  father.  Q.  Was  there  anything 
said  by  Mr.  Will  Wise,  or  P.  L.  Wise,  as  to 
how  long  they  had  had  possession  of  the 
land?  A.  They  kept  saying  they  had  had  it 
8  years,  and  we  thought  they  were  very 
sound  and  honest  people.  Q.  Did  you  see 
the  money  paid  over?  A.  I  did.  Q.  Who 
paid  the  money  over?  A.  My  father.  Q. 
To  whom?    A.  He  laid  it  on  the  table,  and 


Mr.  Will  Wise  took  it,  and  put  it  in  his  safe. 
Q.  Has  it  been  your  custom  to  interpret  for 
your  fiither?  A.  We  were  both  there.  I 
talked  for  him  as  much  as  my  sister.  Q. 
Yon  always  talked  for  your  father  a  good 
deal  of  the  time?  A.  I  talk  for  him  a  good 
deal,  because  my  sister  is  not  at  home  all  of 
the  time.  But  at  that  time  she  was  at  home. 
Q.  During  the  time  your  father  had  conver- 
sation with  P.  L.  Wise  and  W.  S.  Wise,  you 
talked  for  him,  did  you  not?  A.  I  talked  for 
him  part  of  the  time,  and  my  sister  part  of 
the  time.  *  ♦  *  0-  Did  you  see  W.  S. 
Wise  just  before  this  suit  was  commenced? 
A.  Yes,  sir.  Q.  Did  your  father  ahd  you 
and  W.  S.  Wise  have  any  conversation?  A. 
Yes,  sir,  Q.  What  did  he  say  about  the 
land?  A.  He  told  me  that  there  was  people 
running  around  after  that  land;  tliat  the 
town  was  booming;  that  somel>ody  might 
buy  it  and  pay  my  father  Ixick  the  interest, 
and  I  said  how  could  they  pay  the  interest, 
because  he  said  it  would  be  ours  in  two 
years.  I  told  him  that,  and  he  told  me  not 
to  be  so  smart;  and  I  never  talked  to  him  any 
more,  because  if  he  did  not  want  to  talk  to 
me  I  did  not  want  to  talk  to  him.  Thiscon- 
versation  took  place  at  his  office.  Q.  He  had 
sent  for  you  to  oome  to  his  office?  A.  That 
is  what  I  beard.  I  heard  that  from  two  of 
them.  Q.  Who  told  you?  A.  My  mother; 
and  there  was  a  man  there  that  Sunday. 
They  told  me  Mr.  Wise  wanted  me  to  come 
to  his  office.  Q,  Did  Mr.  Wise  say  anything 
about  this  land,  make  you  any  offer  before 
commencing  this  suit?  A.  My  father  was 
not  there.when  he  made  that  offer.  Q.  Wliat 
did  he  sa^  to  you?  A.  He  said  that  he  bought 
the  land  of  the  owner  and  wanted  to  pay  my 
father  up.  Q.  Pay  up  what?  A.  Pay  up 
his  interest  in  it.  Q.  Wanted  to  pay  your 
father's  interest  in  the  land  ?  A.  He  wanted 
to  pay  my  father  up.  He  didn't  say  he 
wanteid  to  buy  his  interest.  Q.  What  did 
you  say?  A.  I  told  him  we  wouldn't  take 
the  paying  up  of  the  interest;  it  would  have 
to  be  through  more  hands  than  his  bands. 
Q.  State  what  Mr.  Wise  said  he  wanted  your 
father  to  give  him  for  the  land,  either  in 
this  conversation  or  any  other  one.  What 
was  the  proposition?  What  did  Mr.  Wise 
say  he  would  take  for  the  land?  A.  He  told 
me  what  we  would  give  for  the  land  to  the 
owner.  He  asked  me  what  the  land  was 
worth  in  the  spring  when  the  town  was 
booming  up,  and  uiy  father  said  if  it  kept  on 
booming  it  would  be  worth  about  9100  per 
acre.  Q.  What  did  Mr.  Wise  say  he  would 
give  year  father?  A.  He  never  said  what 
he  would  give.  He  just  said  he  would  pay 
my  father  up.  Q.  What  did  he  want  your 
father  to  give  him?  How  much  money  did 
he  say  he  would  take  from  your  father?  A. 
He  never  said  how  much  money  he  would 
take  from  my  father.  Q.  lu  that  oonversa- 
tion with  Mr.  Wise,  in  which  he  said  be 
would  piay  your  father  back,  did  you  find  out 
what  he  would  take?  Did  he  say  what  tie 
would  take  from  your  father?  A,  He  did 
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not.  Q.  Did  your  fatber  build  Any  fence 
around  hia  property?  A.  Yes,  sir;  titere  is 
a  f  BDoe  there  yet.  Q.  Dki  you  help  him  ?  A. 
Yes,  sir.  Q.  Wlmt  else  did  he  do  to  improve 
tbe  property?  A,  He  cleared  tbe  brusli  off 
as  mucb  as  he  could,  when  be  bad  time,  and 
kept  care  of  it  riglit  along  as  if  it  was  his 
own,  because  It  was  sold  to  him,  and  told  to 
bim  that  it  would  be  bis  own.  Q.  You  took 
possession  of  it,  did  you  not?  A.  Yes,  sir; 
and  took  care  of  it  just  as  if  it  was  our  own. 
Q.  State  for  what  purpose  you  used  it.  A. 
We  used  it  for  a  pasture,  it  was  right  by 
tbe  land  we  bad  used  as  a  pasture.  Q.  What 
kind  of  a  fence  was  this?  A.  A  barbed- 
wire  fence." 

H.  M.  Miller,  a  witness  for  the  defendant, 
testified  that  he  has  bef  n  a  resident  of  tbe 
coun  ty  and  state  for  about  18  years  and  knows 
the  plaintiff  in  this  action.  Ilis  examination 
was  as  follows:  "*  Question.  State  wbetlier 
you  ever  had  any  conversation  with  Will  S. 
Wise  as  to  the  property  in  this  case,  and  your 
going  upon  the  property  to  cut  the  wood. 
Amwer.  Yes,  sir;  I  did.  Q.  You  were  em- 
ployed by  William  S.  Wise,  were  you  not? 
A.  Yes,  sir.  Q.  When  was  ttai.-)?  A.  I  have 
most  forgotten  when  it  was.  It  was  so  long 
ago.  I  believe  in  1880  or  1881;  I  think  it  was. 
Q.  While  you  were  at  work  on  tliat  land,  cut- 
ting timber,  did  Mr.  W  S.  Wise  come  out 
there  at  any  time?  il.  Yes.  sir.  If  he  hadn't 
I  would  have  quit  work.  Q,  He  came  out 
there  frequently,  did  he?  A.  Yes,  sir;  once 
in  a  while.  Q.  Did  his  fatber  come  out 
there,  also?  A,  I  wouldn't  say  positively 
about  that;  but  I  think  he  was  out  there. 
Q.  Were  you  under  bis  direction  when  you 
were  working  on  this  laud,  or  were  you  not? 
A.  I  was.  Q.  Wliat did  you  do  on  the  land? 
A.  I  cut  tbe  timber  off,  and  hauled  it  to  town. 
Q.  What  did  you  do  with  tbe  wood  then,  at 
that  time?  A.  I  put  it  right  where  he  told 
me  to  put  it.  Q.  Where  who  told  you  to  put 
it?  A.  W.  8.  Wise.  Q.  He  told  you  where 
to  put  this  wood?  A,  They  both  told  me  to 
do  tbat,P.L.  Wise. and  W.  S.  Wise;  that 
was  on  the  branch  of  the  creek  up  where 
Jerry  Fartliing  bad  bis  brick-kiln.  Q.  Did 
you  ever  have  any  conversation  with  W.  S. 
Wise  about  that  land?  A.  They  told  me 
they  bought  it  for  taxes,  and  they  bad  a  right 
to  take  the  timber.  Q,  In  couversation  with 
father  and  son,  did  they  ever  speak  of  it  as 
'our  land?'  A.  They  claimed  to  own  it  to- 
gether.   That  is  tbe  way  I  understood  it." 

The  defendant  introduced  a  deed  from  P. 
L.  Wise  and  Francis  S.  Wise  to  Malinda 
Newatney,  in  which  this  same  land  (lots  67 
and  68,  in  section  12 — 12 — 13,  CSass  county) 
is  described.  The  plaintiff  objects,  because 
there  is  no  foundation  laid  for  the  introduc- 
tion of  the  deed,  and  because  it  does  not  tend 
to  show  color  of  title  in  P.  L.  Wise.  Objec- 
tion overruled,  and  exception  taken,  (No.  10.) 
It  is  admitted  that  P.  L.  Wise  executed  the 
deed,  marked  "Exhibit  10."  The  defendant 
also  introduced  tbe  deed  from  Malinda  Ne- 
watney  to  Joseph  Newatney  for  tbe  same 


property.  The  witness  J.  M.  Bobinson,  coun- 
ty clerk  of  Cass  county,  recalled,  and  having 
produced  County  Record  V,  of  deeds,  turned 
to  pige  332,  which,  with  page  333,  and  so 
much  of  piige  334  as  relates  to  tbe  property 
in  question  purporting  to  be  a  tax-deed  by 
the  treasurer  of  Cass  county,  conveying  to 
P.  L.  Wise  lots  67  and  68,  the  property  in 
question.  The  plaintiff  objects,  because  there 
is  no  treasurer's  seal  attitched  to  tbe  deed, 
and  because  the  deed  does  not  show  tbe  place 
where  the  land  was  sold,  and  does  not  tend 
to  show  color  of  title.  This  objection  was 
overruled,  and  tbe  record  admitted  in  evi- 
dence. The  witness  turned  to  page  335  of 
tbe  same  record.  Tbe  defendant  ofTered  that 
deed  and  so  much  of  the  record  on  pages  335, 
336,  and  337  of  the  description  of  this  prop- 
erty as  purports  to  be  the  deed  from  J.  C. 
Cummings,  treasurer  of  this  county,  to  P. 
L.  Wise.  The  plaintiff  objects,  because  it 
does  not  show  the  place  where  the  land  waa 
sold,  and  is  without  tbe  seal  of  the  county 
treasurer  thereto,  and  is  incompetent  and  ir- 
relevant, and  does  not  tend  to  show  color  of 
title.  Tbe  objections  were  overruled,  and 
both  deeds  offered  by  defendant  to  show 
color  of  title.  The  plaintiff's  objection  to 
tbe  deeds,  as  tending  to  show  color  of  title, 
was  sustained  and  exception  taken.  David- 
Campbell,  a  witness  for  the  defendant,  testi- 
fifed  that  he  is  treasurer  of  Cass  county,  and 
ns  such  is  authorized  to  collect  the  taxes  of 
the  county,  and  has  in  possession  tbe  record 
of  taxes  collected  on  lots  67  and  68  in  section 
12—12—13,  and  by  whom  paid.  Tbe  de- 
fendant thereupon  offered  in  evidence  tbe 
tax-lists  for  tbe  years  1874  to  1882,  inclusive, 
showing  that  P.  L.  Wise  had  possession  of 
said  property  and  paid  the  taxes  for  tbe  years 
mentioned.  The  plaintiff  objected  to  the 
evidence  as  incompetent,  immaterial-,  and  ir- 
relevant, which  was  sustained.  The  plain- 
tiff P.  L.  Wise  and  Frank  Knowiek  were 
sworn  and  examined  as  witnesses  for  the 
plaintiff  in  rebuttal.  They  contradicted  near- 
ly or  quite  all  the  testimony  of  the  Kewat/- 
neys  in  regard  to  the  representations  by  tfie 
Wises,  or  either  of  them,  before,  at  the  time, 
or  subsequent  to  tbe  execution  of  the  deed 
from  P.  L.  Wise  to  Malinda  Newatney,  That 
of  the  witness  Frank  Knowiek  tended  to  con- 
tradict some  of  the  statements  of  defendants' 
witnesses  as  to  tbe  extent  of  improvements 
made  upon  the  land  in  question. 

I  will  examine  such  of  the  errors  assigned 
by  plaintiff  as  are  discussed  in  the  brief  in 
the  order  therein  presented.  Plaintiff  first 
complains  of  the  giving  by  tbe  court  of  tbe 
sixth  paragraph  of  instructions,  given  as 
asked  by  defendant,  as  follows:  "Sixth.  If 
you  believe  from  the  evidence  in  this  case 
that  this  plaintiff,  as  the  agent  of  his  father, 
or  part  owner  of  the  premises  in  question, 
made  certain  statements,  whether  true  or 
false,  to  this  defendant,  Joseph  Newatney, 
and  whereby  he  induced  bim  to  purchiise  the 
premises  in  good  faith,  and  for  a  valuable 
consideration,  and  that  the  said  Newatnecf 
Digitized  by  VjOOQIC 


846 


NOETHWESTEBN  REPORTER,  Vol.  42. 


(Neb. 


acted  upon  them,  believing  them  to  be  true, 
the  plaintiff  is  now  precluded  from  asserting 
the  contrary,  and  you  must  find  for  the  de- 
fendant; for  it  Is  a  rule  of  law  that  where 
one,  by  his  words  or  conduct,  willfully  causes 
another  to  believe  in  a  certain  state  of  things, 
and  induces  him  to  act  on  that  belief,  so  as 
to  alter  his  own  previous  condition,  the  for- 
mer is  concluded  from  averring  against  the 
latter  a  different  state  of  things."  The  chief 
objection  to  this  instruction  urged  by  plain- 
tiff is  that  it  is  not  applicable  to  the  evidence 
given  in  the  case,  and  plaintiff  urges  that  the 
instruction  misled  the  jury  by  assuming  that 
the  testimony  showed  that  the  plaintiff  was 
the  agent  of  his  father,  P.  L.  Wise,  or  a  part 
owner  of  the  premises,  and  so  forth;  also, 
that  it  further  misled  the  jury  that  the  testi- 
mony showed  that  he  had  willf nlly  made  cer- 
tain statements  to  the  defendant,  whether 
true  or  false,  and  so  forth.  I  do  not  under- 
stand this  objection  of  the  plaintiff  to  be  well 
founded.  The  instruction  does  not  assume 
that  the  testimony  showed  anything.  The 
most  that  may  be  said  is  tliat  it  assumed  that 
there  was  evidence  before  the  jury  tending 
to  prove  the  facts  allpged ;  and,  so  far  as  this 
assumption  may  be  imputed  to  it,  I  think 
that  the  evidence  is  equal  to  tlie  assump- 
tion. It  is  true  that  no  witness  testified  as 
a  fact  that  the  plaintiff  was  the  agent  of  p. 
L.  Wise,  and  probably  that  no  one  testified, 
in  so  many  words,  that  the  plaintiff  whs  part 
owner  of  the  property  at  the  time  of  such 
sale  by  his  father  to  Kewatney.  But  the 
whole  tenor  and  purport  of  the  testimony  of 
the  Newatneys  (fatlier,  son,  and  daughter) 
was  to  the  effect  that  during  most  or  all  of 
the  negotiations  which  led  up  to  the  execu- 
tion and  delivery  of  the  deed,  and  the  receipt 
of  the  money  therefor,  W.  S.  Wise  acted  for 
and  in  concert  with  P.  L.  Wise,  the  grantor 
In  the  deed,  and  I  think  it  was  the  province 
of  tlie  jury  to  find  from  these  facts  whether 
or  not  the  plaintiff  in  these  transactions  act- 
ed as  the  agent  of  bis  father,  P.  L.  Wise. 
It  is  equally  certain  that  the  testimony  of 
each  of  the  Newatneys  tends  to  prove  that 
the  plaintiff  made  statements  to  the  defend- 
ant, before  and  at  the  time  of  the  purchase  of 
the  land,  whereby  he  was  induced  to  make 
such  purchase.  The  Instruction  does  not  de- 
cide whether  these  statements  were  true  or 
false,  but  tells  the  juiy,  in  effect,  whether 
true  or  false,  the  plaintiff  was  estopped  to  de- 
ny them  after  defendant  had  acted  thereon. 
But  the  plaintiff  contends  as  to  the  testimony 
of  the  defendant  that  it  was  all  hearsay,  he 
not  understanding  the  English  language, 
could  not  be  permitted  to  state  what  ttie 
plaintiff  said  to  him,  or,  in  his  presence, 
through  an  interpreter.  i?his  might  present 
a  question  of  importance,  did  the  matter  de- 
pend entirely  upon  the  testimony  of  the  de- 
fendant. But  leaving  his  testimony  out  of 
view,  that  of  Malinda  and  Frank  Newatney 
was  to  the  same  effect,  first  and  principally, 
as  that  of  the  defendant.  As  to  the  question 
of  hearsay  evidence,  we  are  cited  to  no  au- 


thority in  support  of  the  exclusion  of  the  tes- 
timony, and  have  found,  in  the  limited  re- 
search given  it,  but  one,  in  the  caseof  Fabri- 
gas  v.  Mostyn,  20  State  Tr.  122,  12a  This 
was  an  action  lirought  by  the  plaintiff  against 
the  governor  of  Minorca  for  false  imprison* 
ment  and  banishment.  It  appears  from  the 
report  that  the  imprisonment  of  the  plaintiff 
by  the  government  was  sought  to  be  sus- 
tained upon  the  ground  that  the  plaintiff  was 
guilty  of  mutiny  and  sedition.  It  further 
appears  that  the  fact  upon  which  the  charge 
was  sought  to  be  fastened  was  his  seeking  to 
bring  an  action  against  a  certain  officerof  the 
island,  called  the  "Mustastaph,"  for  refusing 
to  furnish  the  prisoner  certain  facilities  for 
disposing  of  his  wines.  It  seems  to  have 
been  deemed  Important  to  prove  whether  the 
accused  sought  to  bring  criminal  or  civil  pro- 
ceedings against  said  officer.  One  James 
Wright,  secretary  to  the  governor,  being  on 
the  stand  as  a  witness  for  the  defendant,  and 
having  testified  that  Fabrigas  came  to  him 
in  his  official  capacity,  and  witness  asked 
him  in  the  governor's  name  what  he  nieant.- 
whether  a  civil  prosecation  to  recover  dam- 
ages against  Alllmundo,  the  Mustastaph, 
which  he  has  sustained,  or  whether  he  meant 
to  make  an  example  of  him  for  any  abuse  he 
had  committed  in  office.  AVhereupon  Sergt. 
Glynn  said:  "I  would  not  interrupt  this  evi- 
dence, as  it  does  not  appear  to  be  of  great 
consequence  to  us ;  but  I  submit  to  your  lord- 
ship whether  this  is  properly  evidence,  the 
answer  being  conveyed  through  an  interpret- 
er, and  whetherthe  interpreter  should  not  be 
produced  who  knows  what  answer  was  giv- 
en." Mr.  Lee.  "  We  are  now  to  take  the  an- 
swer from  a  man  that  does  not  know  what 
tiie  questions  were,  in  a  language  the  witness 
does  not  understand,  and  consequently  can- 
not report  if  there  were  any,  or  what  answers 
given;  whereas  there  is  a  man  living  in  the 
world  who  could  report  the  answers  that 
were  given.  I  should  not  object  to  it  if  that 
gentleman  could  himself  understand  the  an- 
swers that  were  given."  Mr.  Justice Oould, 
before  whom  the  cause  was  tried,  said:  "I 
think  it  is  very  clearly  sufficient  evidence." 
This  ruling  is  referred  to  both  in  PhiUip's 
and  Greenleaf's  treatises  on  Evidence,  and, 
being  the  only  case  cited  by  either,  I  don't 
think  that  authorities  on  this  point  are  abun- 
dant. 

The  second  point  is  that  the  court  erred  in 
paragraph  second  of  instructions  to  the  jury 
by  the  court  on  its  own  motion,  as  follows: 
"If  yon  find  from  the  evidence  that  the  de- 
fendant purchased  the  premises  from  the 
plaintiff's  father,  and  that  plaintiff  negotiat- 
ed said  purchase  on  behalf  of  his  father,  and 
induced  the  defendant  to  purehase  said  prem- 
ises, and  represented  to  the  defendant  that 
the  title  he  was  purchasing  from  plaintiff's 
father  would  ripen  into  a  perfect  title  within 
two  years  from  defendant's  purchase  of  the 
same,  based  upon  the  tax-title  then  owned  by 
his  (plaintiff's)  father,  and  that  defendant 
purchased  the  premises  ki  oontrovfiisy,  be- 
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lleTing  what  plaintiff  said  and  reprpsented 
to  him  (the  defendant)  about  said  title  wns 
true,  and  relied  upon  and  acted  upon  said 
representation  of  plaintiff,  as  their  legul  ad- 
viser, then  you  are  instructed  that  the  plain- 
tiff cannot  recover  in  this  action."  Plain- 
tiff, in  the  brief,  points  out  the  error  in  this 
instruction  to  be  that  tlie  issue  presented  by 
the  pleadings  was  that  the  plaintiff  had  stat- 
ed to  defendant  to  induce  hiui  to  purchase 
the  tax-title  of  hia  father  tliat  his  father's 
title  would  ripen  into  a  perfect  title  in  two 
years,  and  that  he  did  this  as  their  legal  ad- 
viser,  when  there  was  no  such  issue  present- 
ed  by  the  pleadings;  that  the  issue  presented 
by  the  pleadings  was  that  the  plaintiff,  as 
the  agent  of  his  father,  P.  L.  Wise,  in  order 
to  induce  defendant  to  purchase  said  lands, 
assured  hini  that  at  the  expiration  of  four 
years  from  the  date  of  said  conveyance,  (the 
quitclaim  deed  from  P.  L.  Wise,)  he.  the 
aforesaid  defendant,  would  have  an  absolute 
title  in  fee-simple.  The  doctrine  of  this  in- 
struction, as  well  as  that  of  the  other  onp,  is 
that  if  the  defendant  purchased  the  land  in 
question  from  plaintiff's  father,  and  the 
plaintiff  bims:-lf  negotiated  said  purchase  on 
behalf  of  his  father,  and  during  such  nego- 
tiation represented  to  defendant  such  a  state 
of  things  as  existed  in  respect  to  the  said 
land,  that  if  defendant  would  hold  the  same 
after  such  purchase,  and  pay  the  taxes  there- 
on for  two  years  thereafter,  the  right  which 
be  purchased  from  plaintiff's  father  would 
ripen  into  and  become  an  indefeasible  title 
in  defendant,  and  defendant  having  pur- 
chased said  land  by  reason  of  such  represen- 
tations, and  paid  the  taxes  thereon  for  the 
full  term  of  two  years,  then  that  plaintiff 
was  estopped  to  deny  that  the  defendant  had 
such  title  in  the  land.  If  that  position  be  a 
correct  one,  under  the  law,  then  it  was  a  true 
conclusion  therefrom  that  the  plaintiff  could 
not  recover  in  the  said  action  independent  of 
and  aside  from  the  fact  that  plaintiff,  having 
stood  in  the  relation  of  legal  adviser  to  the 
defendant  at  the  time  of  the  malting  of  such 
representations,  and  the  holding  out  of  in- 
ducements to  defendant  to  buy  the  said  land, 
and  the  adding  of  the  condition  to  the  in- 
struction by  tiie  trial  court  that  in  order  to 
estop  the  plaintiff  the  jury  must  believe  that 
be  acted  as  legal  adviser  of  defendant  when 
be  made  the  representations  and  held  out  the 
inducements  upon  which  he  purchased  the 
land,  was  against  the  defendant,  and  in  favor 
of  tlie  plaintiff;  and  if  it  was  error,  which  I 
do  not  decide,  it  was  error  without  prejudice 
to  the  plaintiff.  It  will  be  here  observed 
that  there  appears  to  be  a  slight  discrepancy 
between  defendant's  answer  and  his  proof 
In  this,  that  the  answer  alleges,  in  sul^tance, 
that  in  order  to  induce  the  defendant  to  pur- 
chase said  land  the  plaintiff  represented  to 
blm  that  at  the  expiration  of  four  years  from 
the  date  of  said  conveyance,  he  (the  defend- 
ant) would  have  an  ateolute  title  in  fee-sim- 
ple to  the  said  land;  whereas,  the  evidence  of 
some  or  all  the  witnesses  for  defendant  was 


to  the  effect  that  plaintiff  represented  to  de- 
fendant that  plaintiff  and  his  father  had  been 
in  possession  eight  years,  and  that  if  defend- 
ant would  continue  in  such  possession  and 
pay  the  taxes  for  two  years  from  the  date  of 
the  deed  to  Malindathat  his  title  would  ripen 
into  a  perfect  and  indefeasible  title.  But 
there  is  no  material  discrepancy  in  the  evi- 
dence. It  tends  to  prove  the  substance  of 
the  answer,  and  more.  By  the  answer  the 
plaintiff  is  alleged  to  have  represented  that 
he  had  occupied  the  land  and  paid  the  taxes 
thereon  for  six-tenths  of  the  time  necessary 
to  acquire  a  title  to  real  estate  by  adverse 
possession;  whereas,  the  evidence  tends  to 
prove  that  he  represented  that  he  had  been 
in  such  occupancy  for  eight-tenths  of  the 
time  required  for  that  purpose.  This  dis- 
crepancy is  further  rendered  immaterial  by 
the  fact  that  more  than  four  years  elapsed 
from  the  date  of  the  deed  to  Malinda,  before 
the  commencement  of  this  suit,  or  of  the 
controversy  which  led  up  to  it,  and  tliat  dur- 
ing the  wholeof  said  time  defendant  remained 
in  possession  and  paid  the  taxes  on  the  land. 
The  third  point  discussed  is  that  the  court 
erred  in  the  third  instruction  to  the  jury, 
given  on  its  own  motion,  from  the  word  "  un- 
less" therein — "unless  you  find  that  the  de- 
fendant's equity  in  said  land  and  the  title  he 
purchased  and  took  from  plaintiff's  father, 
was  obtained  by  the  defendant  through  the 
representations  offered  by  plaintiff,  and  that 
defendant  was  induced  to  invest  his  means 
in  said  real  estate,  and  place  improve- 
ments thereon,  under  the  advice  and  repre- 
sentations of  the  plaintiff  that  the  tax-title 
he  was  purchasing  would  speedily  ripen  into 
a  complete  legal  title;  for,  if  the  defendant 
did  rely  upon  such  re|)resentations  made  by 
plaintiff,  if  you  find  from  the  evidence  that 
the  plaintiff  did  make  such  representations, 
the  plaintiff,  being  the  son  of  the  defendant's 
grantor,  and  an  attorney  at  law,  would  not 
be  permitted  to  take  advantage  of  the  igno- 
rance of  the  defendant  as  to  the  title  he  was 
induced  to  purchase,  or  take  advantage  of 
advice  he  had  given  him, — if  you  And  that 
he  did  give  such  advice,— to  obtain  defend- 
ant's money  and  means  by  prevailing  upon 
him  to  invest  the  same  in  the  real  estate  in 
controversy,  believing  he  was  obtaining  a 
good  title  to  the  same,  by  purchasing  the  out- 
standing title  to  said  real  estate  for  himself 
in  order  to  oust  defendant  from  said  real  es- 
tate, and  deprive  him  of  the  same,  for  the 
law  will  not  permit  a  man  to  take  advantage 
of  his  own  wrong."  The  answer  to  this 
argument  of  counsel  must  be  in  part  a  repeti- 
tion of  what  has  been  said  in  answer  to  the 
flrst  point.  Tlie  instruction  does  not  assume 
that  the  testimony  shows  the  facts  as  stated 
above,  but  it  properly  assumes  that  the  evi- 
dence tends  to  prove  the  facts  stated  in  the 
instmction,  which  is,  as  appears  to  me,  a 
fair  riaumS  of  the  evidence  on  the  part  of  de- 
fendant; that  defendant,  having  confldence 
in  the  wisdom  and  Integrity  of  the  plaintiff, 
and  having  had  the  benefit  of  his  lefl»l  serv- 
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icea  and  advice  on  former  occasions,  went  to 
his  ofllce  for  the  purpose  of  consultinghim  in 
a  matter  of  great  importance,  to  one  of  his 
situation  and  fortune,  about  the  depositing 
of  a  sum  of  money  in  bank.  Tlie  weight  of 
the  testimony  is  that  he  failed  to  find  the 
plaintiff  In  his  office  at  the  time,  but  found 
bis  father  there,  to  whom  he  communicated 
the  object  and  purpose  of  his  visit;  that  lie 
wua  cautioned  against  intrusting  bis  money 
to  a  bank,  but  advised  to  invest  it  in  land, 
informing  him  that  he  had  a  tract  of  land 
handy  and  contiguous  to  defendant  which  be 
desired  to  sell  him,  and  thouglit  would  suit 
him.  All  three  of  the  witnesses  agree,  in 
substance,  that  either  at  the  time,  or  on  a 
future  occasion,  at  that  place,  or  on  the  land 
itself,  the  plaintiff  joined  his  father  in  these 
representations  and  effort  to  negotiate  the 
sale  of  said  land  to  the  defendant.  It  cannot 
he  denied  that  they  together  explained  to  de- 
fendant the  nature  of  the  title  held  by  the 
senior  Wise,  and  that  it  was  represented  to 
be  a  title  which  by  the  lapse  of  time  and  the 
continued  payment  of  taxes  would  ripen  into 
an  indefeasible  title,  but  that,  should  the 
owner  of  the  genuine  title  to  the  land,  whose 
identity  and  residence  was  then  unknown  to 
the  parties,  return,  and  claim  the  said  land 
before  the  ripening  of  the  title  then  in  the 
said  F.  L.  Wise,  but  which  it  was  sought  to 
be  disposed  of  to  the  defendant,  and  which 
was  finally  disposed  of  to  him,  into  a  perfect 
title,  then,  that  in  that  case,  through  the 
legal  services  and  ability  of  the  plaintiff,  who 
was  an  attorney  at  law,  the  plaintiff  would 
be  enabled  to  realize  all  of  the  money  paid 
for  the  original  purchase,  together  with  in- 
terest, all  taxes  which  he  should  pay  thereon, 
with  interest,  and  compensation  for  all  labor 
which  he  should  bestow  upon  the  land  lie- 
fore  he  could  be  compelled  to  relinquish  the 
possession.  Now,  if  this  state  of  things, 
which,  as  alwve  said,  the  evidence  tended  to 
prove,  was  proved,  then  it  requires  no 
stretch  of  the  doctrine  of  estoppel  to  cover 
the  proposition  that  the  plaintiff  is  estopped 
to  assert  a  title  acquired  by  himself,  after 
these  transaotlons,  to  the  exclusion  and  de- 
nial of  the  right  of  the  defendant  This  is 
all  that  I  understand  the  instruction  of  the 
court  now  under  consideration  to  tell  the 
jury.  The  plaintiff  also  assigns  as  error 
(the  fifth  point  in  the  petition  in  error)  the 
admission  in  evidence  of  the  receipts  for 
taxes  paid  by  defendant  on  the  land  in  dis- 
pute. It  will  be  seen  by  reference  to  the  an- 
swer that  the  defemlant  prayed,  as  alterna- 
tive relief,  that,  in  case  his  title  to  the  land 
should  be  found  defective,  he  be  allowed  a 
lien  thereon  for  the  amount  paid  for  the  pur- 
chase money,  as  well  as  for  the  taxes  paid, 
and  for  improvements,  it  is  assumed,  with- 
out a  critical  examination  of  the  law,  that  a 
person  in  possession  of  land  by  virtue  of  a 
tax-title,  upon  such  title  being  adjudged  in- 
valid. Is  entitled  to  a  judi^ment  in  his  favor 
for  the  taxes  paid  in  good  faith,  with  inter- 
est.   To  lay  the  foundation  therefor  it  was 


necessary  that  be  introduce  his  receipts  for 
taxes  paid  subsequent  to  the  acquisition  to  tb» 
tax-title,  and  that  they  l>e  offered  in  evidence. 
Hence  there  was  no  error  in  the  admission  by 
the  court  of  such  receipts  as  evidence  when  of- 
fered. For  the  same  purpose  the  tax-deed» 
executed  to  the  grantor  of  defendant,  the  ad- 
mission of  which  is  complained  of  by  the 
seventh  assignment,  were  necessary;  for 
Willie  the  defendant.  In  that  event,  would, 
probably  not  be  entitled  to  the  full  amount 
paid  by  him  to  P.  L.  Wise,  on  the  purchase  of 
snid  land,  he  would  be  entitled  to  be  subro- 
gated to  all  the  rights  of  his  grantor  in  th» 
land,  including  a  lien  for  the  taxes  actually 
paid  by  him  for  which  he  received  these  tax- 
deeds,  and  for  interest  thereon;  and  theso 
deeds  were  the  only  evidence  of  the  payment 
of  such  taxes.  They  were  therefore  admis- 
sible in  evidence.  By  the  sixth  assignment 
the  plaintiff  complains  of  the  admission  in 
evidence  of  the  testimony  of  Malinda  Newat- 
ney  as  to  conversations  had  with  P.  L.  Wise 
and  W.  8.  Wise  respecting  the  tax-title  in 
her  name  from  the  former.  This  convey- 
ance was  made  to  the  daughter  Malinda  tor 
the  defendant,  as  was  understood  at  the  time, 
by  both  of  the  parties,  so  that  any  conversa- 
tion between  tiie  parties  at  and  about  the 
time  of  making  the  deed  was  equally  as  ap- 
plicable and  admissible  in  evidence  as  though 
the  deed  had  been  made  directly  to  ttte  de- 
fendant himself.  There  appearing,  there- 
fore, no  reversible  error  In  the  record,  the 
judgment  of  the  district  court  is  affirmed. 
The  other  judges  concur. 


MxTRcnns  et  al.  t>,  MolNrntE  et  al. 

(Supreme  Court  of  Minnesota.    April  8,  18S9.) 

Patmsnt — Composition — Fisdinos. 

1.  Sage  V.  Valentine,  23  Minn.  102,  followed  as  to 
what  constitutes  an  exception  to  the  seneral  rule 
that  payment  of  a  part  of  a  llquidatea  and  ascer- 
tained debt  is  not  a  satisfaotlon  and  diaeharge  ofl 
the  whole. 

2.  Testimony  in  the  case  examined,  and  held 
to  justify  the  flndinffs  of  the  trial  court  to  the  ef- 
fect that  a  valid  ana  binding  agreement  was  en- 
tered into  between  defendant*  and  their  creditors, 
iucludlng  plalutifts,  by  which  the  latter  agreed  to 
accept  a  composition  of  thoir  debts  in  satisfaction 
and  discharge  of  the  whole,  and  that  said  agree- 
ment for  a  composition  was  carried  out  by  the 
payment  to  plaintiffs  of  the  stipulated  sum. 

3.  There  was  no  finding  that  the  defendants  had 
paid  the  other  creditors  in  accordance  with  their 
agreement  for  a  oompositlon,  although  the  testi- 
mony would  have  warranted  such  a  finding.  Held 
unnecessary. 

(S]/llabus  by  Uie  Court.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Simons,  Judge. 

Action  by  Hui-aoe  B.  Murchie  and  another, 
to  recover  of  defendants  a  biilance  alleged  to- 
be  due  on  an  account  originally  owed  by  de- 
fendants to  one  Godfrey,  and  claimed  to  have 
been  assigned  to  plaintifb.  Defemlant 
Jiimes  Mcliitire  answered  separately,  inter- 
posing, among  others,  a  plea  of  satisfaction 
and  discharge  undw  an  agreement  entered- 
into  betwuen  d^andants  aad  thair.eredib- 
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ore,  including  Godfrey.  Upon  the  trial  be- 
fure  the  court  without  a  jury,  the  action 
was  dismissed  as  to  defendant  John  E.  Mc- 
Intire.  Judgment  for  defendant  James  Mc- 
Intire.  From  an  order  denying  a  new  trial 
plaiutiffa  appeal. 

F.  H.  Boardman  and  Cobb  &  Wheelwright, 
for  appellants.  /.  V,  D.  Heard,  for  re- 
spondents. 

Coi,i.nis,  J.  The  appellants'  assignments 
of  error  in  this  case,  which  was  tried  by  the 
court  without  a  Jury,  may  be  fairly  stated  as 
three  in  number:  First,  that  the  court  erred 
In  a  nnmberof  its  rulings  upon  the  admis- 
sion or  exclusion  of  testimony;  second,  that 
its  findings  of  fact  are  manifestly  and  palpa- 
bly against  the  evidence;  third,  that  said 
findings  are  insnflldent  as  a  basis  for  the 
conclusion  of  law.  The  findings  of  fact 
complained  of,  and  said  to  be  obviously 
against  the  evidence,  are  as  follows:  "(1) 
That  in  the  year  1879,  the  exact  date  not  ap- 
pearing from  the  evidence,  at  the  city  of  New 
York,  in  the  state  of  New  York,  tlie  defend- 
ants then  being  unable  to  pay  their  defais  in 
fall,  an  agreement  was  matle  and  entered 
into  by  and  between  the  defendants  and  cer- 
tain of  their  creditors,  including  the  said 
Wilson  Godfrey,  named  in  the  pleadings 
herein,  in  and  by  which  it  was  mutually 
stipulated,  promised,  and  agreed  that  said 
creditors,  including  said  Godfrey,  would  ac- 
cept from  the  defendants  a  certain  propor- 
tion or  share  of  their  respective  claims  against 
them,  including  the  claim  upon  which  this 
action  was  brought,  in  fall  payment  and  sat- 
isfaction thereof.  (2)  That  by  the  terms  of 
said  agreement  the  amount  to  be  paid  by  the 
defendants  to  the  said  Wilson  Go<)frey,  upon 
the  claim  upon  which  this  action  was 
brought,  was  the  sum  of  W.OOOi  (8)  That 
pursuant  to  said  agreement,  and  in  compli- 
ance therewith,  the  defendants  did  on  the 
25th  day  of  February,  1880,  at  the  said  city 
of  New  York,  pay  to  the  said  Wilson  Go<l- 
frey  the  said  sum  of  four  thousand  dollars, 
and  said  Giidfrey  did  then  and  there  receive 
an')  accept  said  sum  in  full  payment,  satis- 
faction, and  discharge  of  said  claim  upon 
which  their  action  was  brought."  We  can- 
not agree  with  the  counsel  for  the  appellants 
tifion  the  proposition  that  the  findings  are 
not  supported  by  the  evidence.  The  testi- 
mony is  contradictory,  but  there  is  an  abun- 
dance in  suppiirtof  the  findings  of  fact.  Tlie 
defendants  had  become  seriously  involveil, 
through  the  failure  of  a  street-railway  com- 
pany to  meet  its  obligations  to  them  aris- 
ing out  of  contract.  Their  creditors  had 
lileil  liens  upon  the  railway  com|Miny's  prop- 
erty. One  of  the  defendants — the  one  most 
Interested — had  through  sickness  become  un- 
able to  attend  to  business,  and  they  contem- 
plated bankruptcy  proceedings.  The  situa- 
tion was  explained  to  the  creditors,  who  ad- 
vised suit  against  the  company,  and  also  re- 
solved to  bring  actions  to  enforce  their  liens. 
At  this  Juncture  a  compromise  was  proposed 


by  the  company,  meetings  of  the  creditors 
called,  and  an  agreement  entered  into  where- 
by a  comjnittee  was  designated  by  the  credit- 
ors to  receive  the  money  offered  by  the  ridl- 
way  corporation,  in  settlement,  and  pay  it 
over,  pio  rata,  to  said  creditors;  all  of 
whom,  including  plaintiffs, — who  for  some 
reason  were  to  receive  more  than  others, — con- 
sented to  the  compromise,  and  as  pai-t  of  the 
same  transaction  agreed  to  accept  in  full  pay> 
roent  of  their  several  demands  against  the  de- 
fendants such  percentage  as  tlie  sum  thus 
derived  would  pay, — a  percentage  which  was 
well  known  to  all.  In  effect,  the  proposition 
was  that,  if  defendants'  creditors  would  ac- 
cept in  full  settlement  and  payment  of  their 
claims  a  certain  sum  of  money,  the  defend- 
ants could  and  would,  by  discounting  and 
compromising  their  demands  against  the  cor- 
poration, immediately  secure  and  distribute 
tlie  amount.  The  evidence  fairly  sustains 
the  assertion  that  this  proposition,  satisfac- 
tory to  others  interested,  was  accepted  by 
plaintiffs.  It  is  conceded  titat  it  was  relied 
upon  by  defendants,  who  scaled  down  their 
claims  against  tlie  railway  company;  releases 
were  obtained;  suits  were  dismissed;  those 
who  h:id  filed  liens  discharged  them;  the 
amount  agreed  upon  in  settlement  was  paid 
by  the  corporation  to  the  committee;  the 
former  absolved  from  further  liability  to  de- 
fendants; and  the  money  duly  paid  over, — 
the  plaintiffs  receiving  a  stipulated  sum, 
which  was,  as  l>erore  stated,  more  than  their 
share.  Under  these  circumstances,  the  plain- 
tiffs are  in  no  position  to  urge  that  the  testi- 
mony was  insufQcient  on  which  to  base  a 
finding  that  there  was  a  mutuality;  a  stipula- 
tion between  the  creditors  respecting  the 
agreement  for  a  composition;  and  thtit  the 
creditors  joined  together  in  a  settlement, 
whereby  each  accepted  a  part  of  his  debt  in 
satisfaction  of  the  whole.  There  was  not 
only  an  engagement  of  the  plaintiffs  (who 
then  actually  owned  this  claim,  although  a 
formal  assignment  had  not  been  executed) 
with  other  creditors  to  accept  a  composition, 
which  was  a  sufficient  consideration,  (Sage 
T.  Valentine,  28  Minn.  102,)  but  defend- 
ants, relying  upon  the  agreement,  compro- 
mised and  reduced  theirdemand  (advised  so  to 
do  by  these  same  creditors)  against  another 
party,  and  sacrificed  a  portion  of  it,  that  the 
money  might  be  had  to  liquidate,  as  stipulated, 
the  plaintiffs'  debt,  among  others.  There 
is  no  finding  that  the  defendants  paid  their 
other  creditors,  as  agreed  upon,  and  for  this 
reason  the  findings  are  alleged  to  bedeficient. 
Such  a  finding  is  unnecessary,  altliough  the 
testimony  would  have  warranted  it,  in  this 
instance. 

The  appellants'  counsel  have  confounded 
this  with  a  class  of  cases  cited  in  their  brief, 
and  to  which  we  add  Evans  v.  Gallantine, 
57  Ind.  867;  Faloonburg  v.  Kendall,  76  ind. 
260, — in  which  the  composition  agreement 
relied  upon  and  set  forth  in  the  plewling  de- 
pended upon  a  contingency, — for  instance, 
upon  its  acceptaoce  by  all  or  a  certain  num- 
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ber  of  the  creditors,  or  upon  the  signing  of 
the  a<;reement  hj  certain  creditors,  or  upon 
the  agreement  being  formally  completed  by 
payment  within  a  specified  period  of  time. 
In  such  cases  the  findings  should  show  the 
happening  of  all  the  events  upon  which  the 
mulu.ility  of  the  composition  depends,  or  that 
it  has  been  carried  out  substantially  as  con- 
tracted. The  finding  is  that  a  binding  agree- 
ment for  a  composition  of  defendants'  debt 
was  made  between  the  parties,  and  fully 
performed  by  defendants.  The  plaintiffs 
claimed  that  no  such  contract  had  been  made, 
and  on  this  the  court  found  against  them. 
The  findings  are  not  defective  under  tHe  is- 
sues made  by  the  pleadings.  Dauchy  v. 
Goodrich,  20  Yt.  127,  Murray  v.  Snow,  37 
Iowa,  411;  Norman  v.  Thompson,  4  Excb. 
765.  There  are  no  merits  in  the  many  ex- 
ceptions taken  to  the  rulings  of  the  court 
upon  the  admissibility  of  testimony.  Order 
refusing  a  new  trial  affirmed. 


Harder  «.  City  of  Mimnbapolis. 
(Supreme  Court  of  Minnesota.    May  8,  1S8S.) 

DsnCTITB  BlDBWALKS — NOTICB. 

In  an  action  for  personal  injuries  occasioned  by 
a  defect  in  a  sidewalk  the  notice  given  by  tbe 
plaintift,  as  required  by  section  90,  a  8,  of  tlie 
charter  of  the  oity  of  Minneapolis,  stated  that 
plaintiff,  "while  passing' over  a  sidewalk  upon  the 
south  side  of  Twenty-First  sti-eet,  between  Fif- 
teenth and  Sixteenth  avenues  south,  *  *  *  at 
a  point  near  the  Intersection  of  said  Twenty-First 
street  and  said  Sixteenth  avenue  south,  •  •  • 
fell,  and  •  •  •  that  said  fall  was  caused  by  a 
defect  in  said  sidewalk,  consisting  of  a  broken 
plank."  As  a  matter  of  fact  the  street  named 
crossed  Fifteenth,  and  terminated  at  BloominRton 
avenue,  one  block  east.  It  did  not  go  through  to 
Sixteenth  avenue,  which  was  one  luock  still  fur- 
ther east,  and  the  defect  complained  of  was  upon 
the  street  named,  but  between  Fifteenth  and 
Bloomington  avenues.  Held,  that  the  notice  suf- 
ficiently designated  the  place  where  the  injury 
was  received. 

{Svllabua  by  the  CourU) 

Appeal  from  district  court,  Hennepin 
county;  TouNO,  Judge. 

Action  by  Stephen  Harder  against  the  city 
of  Minneapolis.  From  an  order  dismissing 
the  action,  plaintiff  appeals. 

Gilgtr  A  Harrison,  for  appellant.  22.  D, 
Btusell,  City  Atty.,  for  respondent. 

Collins,  J.  The  single  objection  sug- 
gested by  the  defendant  city  to  the  notice 
served  by  the  plaintiff  upon  its  mayor,  as  re- 
quired by  section  20,  c.  8,  of  its  charter,  is 
that  in  it  the  locus  of  the  occurrence  is  not 
accurately  described.  The  section  supra  pro- 
vides that  the  notice  must  state,  among  other 
things,  "the  place  where"  the  injury  was  re- 
ceived for  which  damages  are  claimed.  In 
this  respect  the  plaintiff  insists  he  has  com- 
plied with  the  statute  by  averring  in  his 
notice  that  "while  passing  over  a  sidewalk 
on  the  south  side  of  Twenty-First  street, 
between  Fifteenth  and  Sixteenth  avenues 
south  in  said  city  of  Minneapolis,  at  a  point 
near  the  intersection  of  said  Twenty-First 


street  and  said  Sixteenth  avenue  south,  the 
undersigned  fell,  and  *  *  *  that  said  fall 
was  caused  by  a  defect  in  said  sidewalk,  con- 
sisting of  a  broken  plank. "  This  description 
seems  ample  and  exact,  but  in  fact  the  local- 
it;  which  plaintiff  attempted  to  specify  was 
between  Fifteenth  and  Bloomington,  instead 
of  between  Fifteenth  and  Sixteenth,  avenues. 
These  avenues  are  parallel  with  each  other, 
running  north  and  south.  The  street  named 
crosses  Fifteenth  at  right  angles,  and  thence 
east  one  block  to  Bloomington  avenue.  It 
Wiis  not  opened  through  the  intervening 
block  to  Sixteenth  upon  the  east  of  Bloom- 
ington. The  plaintiff,  when  making  out  his 
notice,  committed  the  not  unnatural  mistake 
of  assuming  that  the  next  avenue  east  of 
Fifteenth  wiis  Sixteenth,  and  for  tlis  error— 
which  does  not  seem  to  have  been  discovered 
by  any  one  until  part  of  the  testimony  was 
in — his  case  has  been  dismissed. 

In  Nichols  t.  City  of  Minneapolis,  30 
Minn.  545,  16  N.  W.  Rep.  410,  the  manifest 
object  of  the  provision  of  the  charter  now 
being  considered  was  declared  to  be  that  the 
city  might  have  timely  notice  of  every  claim 
made  upon  it,  and  thus  be  enabled  to  ascer- 
tain the  facts,  to  establish  them  while  wit- 
nesses are  obtainable,  and  the  occurrence  and 
the  condition  of  the  place  at  the  time,  fresh 
in  their  recollection.  It  is  obvious,  tlien, 
that  a  notice  which  informs  the  proper  au- 
thorities of  the  place  with  a  reasonable  cer- 
tainty, and  so  that  it  can  be  found  with  rea- 
sonable diligence,  is  suiiicient.  And  a  notice 
of  this  character  ought  not  to  be  construed 
with  technical  strictness.  It  is  enough  if  it 
gives  to  the  ofiScer  upon  whom  it  must  be 
served  information  with  substantial  certainty 
as  to  the  place  of  injury,  so  as  to  be  of  aid  to 
him  in  investigating  the  question  of  the  lia- 
bility of  the  municipality.  Spellman  v. 
Chicopee,  131  Mass.  443.  And  when  it  con- 
veys the  necessary  information  to  the  proper 
person  it  is  good,  even  though  there  are  some 
inaccuracies  in  it.  La  Crosse  v.  Melrose,  22 
Wis.  433.  With  these  rules  for  testing  the 
adequacy  of  the  notice  in  mind,  let  us  pro- 
ceed to  an  examination  of  it,  and  see  if  it 
contained  enough  to  locate  the  point  where 
the  accident  isaaid  to  have  occurred,  and  to 
direct  the  authorities  to  it,  should  they  exer- 
cise reasonable  diligence.  With  that  notice 
in  their  hands,  and  fairly  endeavoring  to  find 
the  place,  could  they  be  misled  or  misguided? 
If  they  committed  plaintiff's  mistake,  and 
supposed  Sixteenth  to  be  the  lirst  avenue 
east  of  Fifteenth,  the  defect  in  the  sidewalk 
which  caused  the  injury  would  have  been 
readily  discovered — if  it  then,  or  had  re- 
cently, existed — by  those  looking  for  it  ai 
they  passed  along  upon  tlie  south  side  of 
Twenty-First  street  in  the  direction  of  Six- 
teenth avenue.  If  so  found, — ^that  is,  discov- 
ered while  those  searching  for  it  were  laboi^ 
ing  under  plaintiff's  misapprehension  before 
referred  to, — it  is  palpable  that  no  one  could 
have  been  deceived  or  harmed  by  the  inaccu- 
racy in  the  notice,  nor  could  the  defendant 
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have  been  injured  hj  the  error.  The  mis- 
sion, — the  object, — of  the  notice  would  have 
been  well  accouoplished.  But,  upon  the 
other  hand,  let  us  assume  that  the  author- 
ities knew  that  Twenty-First  street  did  not 
cross  Bloomington  avenue,  and  therefore  ter- 
minated  one  block  west  of  Sixteenth,  that  the 
description  of  the  locality  was  an  impossible 
one,  and  then  consider  what  would  have 
been  the  result  had  they,  armed  with  the 
writing,  made  a  reasonable  effort  to  find  the 
place.  The  notice  informed  the  mayor  that 
the  injury  was  caused  by  a  broken  plank  in 
the  sidewalk,  while  plaintiff  was  passi  ng  upon 
the  south  side  of  Twenty-First  street,  between 
Fifteenth  and  Sixteenth  avenues.  .  There 
could  be  no  doubt  but  that  the  defect  com- 
plained of  was  in  the  walk  upon  the  south 
side  of  the  street  named,  and  from  a  reading 
of  the  document  it  should  have  been  pre- 
sumed that  the  plaintiff  was  going  from  Fif- 
teenth avenue  in  the  direction  of  Sixteenth 
when  he  fell.  It  is  also  plain  that  when  he 
was  upon  Twenty-First,  east  of  Fifteenth, 
and  west  of  Bloomington,  he  was  also  be- 
tween Fifteenth  and  Sixteenth  avenues.  The 
question,  then,  is,  could  the  officials  have 
readily  and  reasonably  found  the  defect  in 
the  sidewalk  into  wliich  plaintiff  alleges  he 
fell?  2faturally  they  would  have  gone  to  the 
comer  of  Twenty-First  street  and  Fifteenth 
avenue,  and  pursued  their  investigations 
easterly  towards  Sixteenth  upon  the  south 
side  of  the  street.  Had  this  been  done,  the 
broken  plank,  if  there,  would  have  been 
found  in  less  than  a  block.  The  defect,  the 
cause  of  plaintiff's  injury,  unnecessarily  set 
forth  by  him  in  his  notice,  (but  which  of 
course  assisted  in  the  search  very  mnterially, ) 
would  have  been  located  with  precision,  and 
the  purposes  of  the  notice  achieved,  unless 
we  speculate  by  assuming  that  other  broken 
planks  may  have  existed  in  the  same  walk, 
and  in  the  immediate  vicinity.  Such  an  as- 
sumption would  be  without  foundation  un- 
doubtedly, and  unjustifiable.  It  is  true  that 
in  this  notice  there  was  a  further  statement, 
which  fixed  the  defect  near  the  intersection 
of  Twenty-First  street  with  Sixteentli  av- 
enue, but  this  we  regard  as  of  no  particular 
significance.  It  was  of  no  consequence  if 
the  authorities  followed  plaintiff  in  hlseiror. 
If  they  did  not,  the  statement  could  not  have 
served  to  further  mislead  them,  for  the  rea- 
sons heretofore  stated.  We  are  of  the  opin- 
ion that  the  notice  was  sufficient  under  the 
statute,  and  in  tliis  connection  call  attention 
to  the  fact  that  the  answer  admitted  that 
there  was  a  plank  sidewalk  upon  the  south 
side  of  Twenty-First  street  between  Fif- 
teenth and  Sixteenth  avenues,  and  that  it  did 
not  unqoaiifledly  deny  service  of  a  sufficient 
notice.  A  citation  of  authorities  in  which 
alleged  defective  notices  have  been  held  good 
may  be  of  no  value,  but  we  call  attention  to 
Lowe  T.  ainton,  133  Mass.  526;  Welch  v. 
Gardner,  Id.  529;  McCabe  v.  Cambridge,  134 
Mass.  484;  Lyman  v.  Hampshire,  138  Mass. 
74,— with  the  remark  that  in  Muss^icliusutts 


the  notice  must  contain  a  statement  as  to  the 
cause  of  the  injuries,  not  required  by  defend- 
ant's charter.  Also,  to  Fopper  v.  Wheat- 
land, 59  Wis.  623, 18  N.  W.  Eep,  514.  Order 
reversed. 

GiLFiiiLAiT,  C.  J.,  absent  on  account  of 
sickness,  took  no  part  in  the  bearing  or  de- 
termination of  this  case. 


Ensel  v.  Bcobee  et  dl. 

(Supreme  Court  of  Minnetota.    Hay  20,  1889.) 

TLXADJUa — Rbplt. 

The  complaint  alleges  that  a  certain  assignment 
of  a  note  and  mortgage  was  without  consideration 
and  for  the  purpose  of  collection.  The  answer 
alleged  that  it  was  upon  a  sale  for  a  valuable  con- 
sideration. Held,  that  the  allegation  In  the  an- 
swer was  not  new  matter  requiring  a  reply. 

{Si/llalms  bu  the  Court) 

Appeal  from  district  court,  Anoka  county; 
HicES,  Jndge. 

Action  by  J.  C.  H.  Engel,  administrator  of 
James  F.  McDermid,  deceased,  against  D.  L. 
Bugbee  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals. 

Hammons  A  Hammons,  for  appellant 
Little  it  Nunn,  for  respondents. 

GiLFiLLAN,  G.  J.  Appeal  from  a  judg- 
ment in  favor  of  the  defendants,  enteral 
upon  an  order  for  judgment  made  on  a  mo- 
tion by  defendants  for  judgment  on  the 
pleadings.  The  pleadings  co&sisted  of  the 
complaint,  an  answer  by  the  defendant  Bug- 
bee,  an  answer  by  the  defendants  Hasty  ami 
Reem,  and  a  reply  to  each  of  such  answers. 

We  think  the  court  erred  in  the  order  for 
judgment.  The  respondents,  in  support  of 
the  order,  make  two  propositions:  Fir$t, 
that  the  complaint  is  insufficient;  tacond, 
that  the  answers  contain  allegations  of  new 
matter  sufficient  to  entitle  defendants  to 
judgment,  which  allegations  are  not  suffi- 
ciently denied  by  the  replies.  The  com- 
plaint alleges  that  McDermid,  plaintiff's  in- 
testate, left  with  defendant  Bugbee,  who  is 
an  attorney  at  law,  a  note  and  mortgage  on 
real  estate  executed  to  McDermid  by  defend- 
ants Hasty  and  Reem  for  safe-keeping  and 
collection;  that  Bugbee  represented  to  him 
that  to  enable  him  (Bugbee)  to  collect  the 
note  and  mortgage  it  was  necessary  for  him 
to  assign  them  to  him,  the  said  Bugbee,  and 
thereupon,  relying  on  such  representations, 
and  without  any  consideration,  and  for  the 
purpose  of  enabling  Bugbee  to  collect  the 
note  and  mortgage,  he  assigned  them  to  him, 
and  Bugbee  caused  the  assignment  to  be  re- 
corded; that  prior  to  McDermid's  death  in 
May,  1888,  Hasty  and  Beem  paid  to  Bug- 
bee on  the  note  and  mortgage  965U;  that 
since  said  death  the  latter  falsely  claims  to 
be  the  owner  of  the  note  and  mortgage. 
The  judgment  demanded  is  that  Bugbee  sur- 
render the  note  and  mortgage  to  plaintiff, 
and  pay  over  to  him  all  moneys  collected  by 
him  thereon,  less  his  fees  for  collecting;  tliat. 
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pending  the  action,  defendants  Hasty  and 
Reem  be  enjoined  from  paying  to  Bngbee 
any  further  sums  on  the  note  and  mortgage. 
It  needs  but  this  brief  statement  of  the  con- 
tents of  tlie  complaint  to  show  that  it  states  a 
cause  of  action.  Of  course  an  attorney  whose 
client  leaves  with  him  securities  for  collec- 
tion, and  obtains  from  the  client  an  assign- 
ment of  them  by  representing  that  it  is  nec- 
essary in  order  to  collect  them,  cannot,  by 
virtue  of  the  assignment,  withhold  them 
from  theclient.  But  we  think  the  court  be- 
low probably  decided  the  motion  on  the  sec- 
ond of  the  above  propositions.  The  answers, 
in  addition  to  denials  of  the  allegations  in  the 
complaint,  allege,  in  effect,  that  the  assign- 
ment by  McDermid  to  Bugbee  was  upon  a  sale 
by  the  former  to  the  latter  for  a  valuable  con- 
sideration. Aa  the  complaint  had  alleged 
that  it  was  for  the  purpose  of  collection  and 
without  consideration,  the  character,  circum- 
stances, and  purpose  of  the  assignment  were 
fully  in  issue  upon  the  complaint  and  an- 
swers without  any  further  pleading.  No 
reply  was  needed.  The  allegation  in  the  an- 
swers, while  proper  enough,  may  be  termed 
only  an  afBrraative  form  of  denying  the  alle- 
gation of  the  complaint.  Judgment  re- 
versed. 


Smallet  v.  Isaacsok  et  ah 

(Supreme  Court  of  Minnesota.    May  IS,  1889.) 

Partition — Livb-Estatb — Occupyiko  Ciaiiiaiit — 
Pleadimo. 

1.  The  action  for  partition  will  not  lie  against, 
and  the  ludgment  and  partition  will  not  affect  the 
«8tate  01,  one  who  is  only  tenant  for  lUe  of  the 
whole  property  of  which  partition  is  sought. 

2.  It  win  lio  for  partition  of  the  reversion,  al- 
though the  land  be  in  possession,  under  an  out- 
•tanding  particular  estate.  Following  Cook  v. 
Webb,  19  Minn.  167,  (GIL  139.) 

8.  A  denial  of  any  knowledge  or  information 
sufflclent  to  form  a  belief  cannot  be  disregarded, 
but  makes  an  Issue  while  it  remains  in  the  answer, 
«ven  though,  liecausa  the  matteris  of  record,  easily 
accessible  to  the  party,  it  might  l>e  struck  out  as 
•ham  upon  motion. 

4.  The  provisions  of  what  is  commonly  called  the 
'"Occupying  Claimant*  Law"  (sections  1^34,  In- 
elusive,  o.  75,  Uen.  St.  I87»)  apply  to  the  action  for 
partit  ion. 

5.  A  tenant  for  life,  making  improvements  and 
paying  taxes  during  the  continuance  of  the  life- 
estate,  is  not  entitled  to  the  benefit*  of  the  oocupy- 
ing  claimants  law. 

6.  A  defendant  may  in  his  answer  allege  matters 
that  will  be  a  defense  or  counter-claim  to  any  cause 
of  action  which  the  plaintiff  may  prove,  and  re- 
cover for  within  the  allegations,  although  such 
cause  of  action  may  not  be  of  the  precise  character 
indicated  by  all  those  allegations,  and  although 
such  matter  might  not  be  a  defense  or  counter- 
claim if  all  such  allegations  should  be  proved. 

{Syllaims  bu  the  Court) 

Appeal  from  district  coatt,  Houston  coun- 
ty; Farmer,  Judge. 

Action  by  P.  J.  Smalley  against  Ole  Isaac- 
son and  others. 

W.  H.  Harries,  for  appellants.  B.  H. 
Smalley,  for  respondent. 

Gra-FiTXAN,  C.  J.  This  is  an  action  for 
partition,  and  comes  here  by  appeal  from  an 


order  sustaining  a  demurrer  to  one  of  the  de- 
fenses set  up  in  the  answer  of  the  defendant 
Isaacson.  The  complaint  states  the  source 
of  plaintiff's  title  thus:  That  February  7, 
1859,  Michael  Sullivan  was  seised  in  fee  of 
the  land  in  question,  and  on  that  day  died, 
leaving  a  will,  (afterwards  duly  proved,)  in 
which  he  devised  his  real  estate  thus:  "After 
what  the  law  allows  my  wife,  the  residue  to 
be  equally  divided  between  my  wife  Margaret, 
and  sister,  Jnlia  Sullivan,  and  Timothy  Sul- 
livan, my  brother."  The  land  in  question 
was  afterwards  duly  set  off  by  the  probate 
court  tor  the  dower  of  the  widow,  who  ap- 
pears to  be  still  living.  The  remainder  of 
tlie  lands  left  by  deceased  was  sold  to  pay 
his  debts.  The  complaint  alleges  that  the 
plaintiff  is  the  owner  of  the  undivided  inter- 
est of  Timothy  Sullivan,  but  does  not  state 
how  he  acquired  it.  It  then  alleges  convey- 
ances showing  Isaacson  to  be  the  owner  of 
the  interest  held  by  Margaret  Sullivan 
through  a  conveyance  by  her  long  after  her 
dower  was  so  assigned.  The  complainant 
claims  and  asks  the  judgment  of  the  court 
that  he  and  the  defendant  Julia  Snlli  van  each 
own  an  undivided  one-half  of  the  fee,  and 
that  the  defendant  Isaacson  is  tenant  in 
dower  during  the  life  of  said  Margaret.  If 
this  claim  that  Isaacson  is  only  tenant  in 
dower  be  true,  then  the  action  for  partition 
will  not  lie  against  him;  for  his  interest  as 
such  tenant  in  dower  extends  to  the  whole  of 
the  land  of  which  partition  is  sought,  and  the 
"judgment  and  partition  cannot  affect  ten- 
ants or  persons  having  claims  as  tenants  in 
dower  by  the  curteey  or  for  life  to  the  whole 
of  the  property  which  is  the  subject  of  the 
partition."     Section  9,  c.  74,  Gen,  St.  1878. 

But  it  is  evident  that  the  complaint  aims 
to  have  such  a  construction  of  the  will  of 
Michael  Sullivan  as  will  exclude  any  claim  of 
Isaacson  to  any  interest  in  the  reversion.  It 
therefore  calls  for  a  determination  of  his 
title  as  a  reversioner.  If  the  determination 
should  be  that  he  is  tenant  in  common  in  the 
reversion,  with  plaintiff  and  Julia  Sullivan, 
then  partition  of  the  reversion  may  be  made, 
though  it  cannot  extend  to  nor  affect  his  es- 
tate as  tenant  in  dower.  In  the  action  for 
partition  the  title  of  all  the  parties  may  be 
inquired  into  and  determined,  (sections  3-ti, 
8,  c.  74;)  and  partition  of  the  reversion  may 
be  made  though  the  lands  be  in  possession  of 
one  by  virtue  of  an  outstanding  particniar 
estate,  (Cook  t,  Webb,  19  Minn.  167,  Gii. 
129.) 

The  answer  of  defendant  Isaacson  flrst  de- 
nies any  knowledge  or  information  sufficient 
to  form  a  belief  of  the  allegations  in  the  com- 
plaint respecting  tlie  title  of  the  respective 
parties,  including  those  setting  forth  the 
ownership,  death,  and  will  of  Michael  Sulli- 
van, and  its  probate;  the  assignment  of 
dower;  and  the  various  conveyances  through 
which  it  alleges  Isaacson  derives  his  title. 
This  form  of  denial  is  permitted  by  the  stat- 
nte,  and  puts  in  issue  the  matters  thus  de- 
nied.   But  the  plaintiff  urges  that  the  yto- 
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ceedings  and  conveyances  thus  denied,  being, 
as  the  complaint  alleges,  of  record  in  the 
county,  this  form  is  not  suflicient,  and  that 
the  denial  must  be  specifio  or  direct.  When 
a  motion  is  made  to  strike  out  sucK  denials 
as  stiam,  and  it  is  made  to  appear,  not  by  the 
complaint  alone,  but  by  other  evidence,  that 
the  matter  denied  is  of  record,  easily  acces- 
sible to  the  defendant, — as  where  it  is  of  rec- 
ord in  the  county  wliere  defendant  resides,  so 
that  it  may  be  said  he  purposely  avoids  in- 
forming  himself  of  that  which  he  lias  only  to 
look  to  in  order  to  see, — the  denials  will  be 
struck  out.  But  they  cannot  l>e  disregarded 
so  long  as  they  remain  in  the  answer.  While 
there  they  make  an  issue.  The  answer  does 
not  allege  any  title  in  defendant  Isivicson. 
But  the  part  of  it  demurred  to  alleges  a  con- 
veyance to  him  from  one  Olsyn,  for  which  he 
paid  a  v:iluatile  consideration,  and  under 
which  be,  in  good  faith  and  under  color  of 
title  in  fee,  pencef ully  took  possession  of  the 
land,  and  that  before  notice  of  any  defects  in 
the  title  he  made  certain  improvements 
thereon,  and  during  several  years  specified 
paid  the  taxes  levied  upon  it;  and  it  asks 
that,  in  case  the  title  to  the  laud  is  found  in 
plaintiff,  the  defendant  be  allowed  the  value 
of  said  improvements,  and  the  amount  so 
paid  for  taxes  and  interest. 

The  demurrer  to  this  part  of  the  answer 
raises  the  question  whether  the  provisions  of 
what  is  commonly  known  as  the  "Occupying 
Claimants  Law"  are  applicable  to  this  action. 
The  provisions  of  this  law,  (see  sections  15- 
24,  inclusive,  c.  75,  Gen.  St.  1878,)  intend  to 
give  a  right  in  the  nature  of  a  lien  upon  the 
bind  to  one  who  goes  into  possession  and 
makes  improvements  and  pays  taxes  under 
the  conditions  prescribed.  Of  course,  those 
conditions  may  exist  where  the  action  is 
for  partition  as  well  as  where  it  is  in  the  nat- 
ure of  ejectment.  The  only  difficulty  arises 
in  the  attempt  to  apply  the  provisions  of  the 
law  to  the  procedure  in  the  former  action. 
The  statutory  mode  of  protecting  and  enforc- 
ing the  right  cannot  be  literally  followed  in 
such  an  action.  Sections  15-18  clearly  con- 
template an  action  for  the  possession.  And 
the  mode  of  enforcing  the  occupant's  lien 
(and  it  is  the  only  one  expressly  provided  by 
the  statute)  is  by  arresting  execution  for  de- 
livery of  possession  until  the  claim  is  paid, 
or,  where  the  occupant  does  not  claim  unier 
official  deed,  uutil  he  fails  to  pay  to  plaintiff 
the  valne  of  the  land  without  improvetuents, 
less  taxes  and  assessments,  upon  the  demand 
of  the  plaintiff,  as  provided  in  section  18. 
There  axe  actions  in  which,  though  the  lieu 
exists,  the  provisions  we  have  referred  to  for 
its  enforcement  cannot  be  literally  complied 
with.  Yet  the  statute  clearly  contemplates 
that  the  lien* shall  be  recognized  and  enforced 
in  other  tlian  possessory  actions.  Thus  sec- 
tion 24  enacts:  "All  the  provisions  of  tiiis 
act  shall  apply  to  cases  where  the  occupant 
is  not.  as  well  as  where  he  is,  in  actual  pos- 
session; and  also  to  cases  where  the  action 
is  brought  by  the  occupant  himself  to  deter- 
v.42N.w.no.5— 23 


mine  an  adverse  claim."  Andsection  21  en- 
acts: "In  case  an  action  is  brought  for  dam- 
ages for  trespass  upon  said  land,  or  for  the 
rent  and  profits  or  use  and  occupation  there- 
of, or  in  any  other  form,  but  which  action  is 
in  effect  one  testing  the  validity  of  the  title 
thereto,  all  the  foregoing  provisions  of  this 
act  shall,  so  far  as  possible,  be  complied 
with." 

It  is  possible  that  the  lien  be  recognized, 
ascertained,  and  adjudged  in  any  action, 
whatever  its  form;  and  we  tliink,  in  any  ac- 
tion the  result  of  which  may  determine  and 
cut  off  the  claim  to  a  lien,  the  lien  may  be  as- 
serted, and,  if  it  be  possible  for  the  court  to 
enforce  it  by  any  procedure  appropriate  to 
that  actipn,  though  titat  not  provided  in  sec- 
tions 15-18,  tite  court  must  determine,  and, 
if  found  to  exist,  enforce  it  If  the  action  be 
not  to  test  the  title  generally,  as  an  action 
under  the  statute  to  determine  adverse 
claims,  but  only  to  test  the  validity  of  a  spe- 
cific conveyance  or  claim,  which  was  tbeciise 
of  Sanborn  v.  Mueller,  38  Minn.  27,  35  N^. 
W.  liep.  666.  and  which  does  not  necessarily 
bring  the  lien  in  question,  and  which  cannot 
result  in  cutting  it  off  or  disturbing  the  pos- 
session of  the  occupant,  it  does  not  come 
within  the  statute.  As  we  have  seen,  the 
title  may  be  determined  in  an  action  of  par- 
tition. Liens  may  be  established  and  en- 
forced in  such  an  action,  and,  if  not  assert- 
ed, the  claim  of  any  party  to  it  to  a  lien  will 
be  cut  off,  80  that  any  party  to  thai  action 
may  assert  any  lien  tluit  be  has.  Whether 
the  claim  of  the  defendant  to  a  lien  comes 
within  the  intent  of  the  occupying  claimants 
law  will  depend  on  ttie  relation  he  bears  to 
the  title.  If,  as  the  complaint  alleges,  he  la 
a  tenant  for  life,  be  has  no  lien  under  the 
ruleoi  of  the  common  law.  either  for  the  im- 
provements or  taxes;  for,  as  a  general  rule, 
a  tenant  for  life  cannot  charge  tlw  inheri- 
tance with  the  cost  of  improvement,  and  it 
is  his  duty  to  discharge  ordinary  taxes;  and, 
if  he  have  that  estate,  whatever  otlier  inter- 
est he  may  have  he  must  be  assumed  to  be 
in  possession  as  tenant  for  life,  for  he  could 
not  justify  his  possession  except  as  such  ten- 
ant. 

The  occupying  claimants  law  charges  the 
owner  with  the  coet  of  improvements  made 
and  the  taxes  paid  by  the  oecnpant,  without 
requiring  that  the  owner  should  have  con- 
sented. The  reason  upon  which  such  laws 
can  be  sustained  is  that  fault  is  to  be  im- 
puted to  an  owner  who  neglects  to  assert  his 
title  as  to  one  who  is  in  possession,  apparently 
occupying  as  owner.  "The  natural  equity" 
which  some  courts  assume  as  the  ground  for 
sustaining  such  laws  cannot  exist,  as  against 
an  owner  who  has  no  means  of  preventing 
the  acts  of  the  occupant,  and  no  reason  to 
give  him  notice  of  the  wrongful  character  of 
his  possession.  As  between  the  owner  of  the 
reversion  and  the  owner  of  a  life  estate,  the 
possession  of  the  latter  can  raise  no  duty  on 
the  part  of  the  former  to  assert  his  title.  An 
owner  of  the  reversion  sees  one  wliom  he 
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knows  to  be  atenant  for  life  in  exclusive  pos- 
session, as  be  iias  a  rigtit  to  be,  making  im- 
provements, as  he  has  a  right  to  do,  nnd  pay- 
ing taxes,  as  is  his  duty  to  do.  He  can  do 
nothing  to  prevent  his  possession,  improve- 
ments, or  payment  of  taxes.  He  has  a  right 
to  assume  that  be  is  doing  these  things  as 
tenant  for  life.  No  fault  can  be  imputed  to 
the  owner  of  the  revei-sion  for  not  attempt- 
ing to  interfere.  Such  a  case  does  not  come 
within  the  reason  and  spirit  of  the  occupy- 
ing claimants  law,  and  we  do  not  think  its 
provisions  were  intended  to  apply  to  such  a 
case;  so  that,  if  on  the  trial  it  appear  tliat 
Isaacson  was  tenant  for  life,  the  defense  de- 
murred to  will  fail. 

But  the  defendant  has  put  in  issue  all  tbe 
allegations  of  the  complaint  as  to  the  title, 
and  it  is  necessary  for  plaintiff  to  prove 
them,  or  at  any  rate  to  prove  facts  within 
those  allegations  sufficient  to  make  out  his 
right  to  bring  the  action.  He  need  not  prove 
them  all,  as  all  are  not  necessary  to  his 
maintaining  the  action.  For  instance,  he 
need  not  prove  the  dower  to  have  been  as- 
signed in  tliis  land;  and,  if  it  be  not  proved, 
the  effect  on  the  defense  demurred  to,  of  the 
tenancy  for  life,  will  not  have  to  be  considered. 
In  that  case  that  part  of  the  answer  may  be 
proper.  A  defendant  may  in  his  answer  al- 
lege any  facts  that  will  be  a  defense  or  count- 
er-claim to  any  cause  of  action  which  the 
plaintiff  may  prove  and  recover  upon  within 
the  allegations  of  his  com^jlaint,  although  it 
may  not  be  of  the  precise  character  indicated 
by  the  allegations  taken  altogether,  and  al- 
though it  might  not  be  a  defense  or  counter- 
claim if  all  the  allegations  were  proved. 
For  the  reasons,  therefore,  that  tbe  plaintiff 
may  maintain  the  action,  though  the  exist- 
ence of  the  life-estate  be  not  shown,  and  that 
unless  it  be  proved  the  -facts  alleged  in  the 
answer  will  entitle  the  defendant  to  the  pro- 
tection of  the  occupying  claimants  law,  the 
demurrer  ought  to  have  been  overruled.  Or- 
der reversed. 


Cannet  «.  Broww. 
(Supreme  Court  oj  ifinnesota.    May  18, 1889.) 

CONTBAOTS— BBSACH. 

Upon  a  contract  to  deliver  1,000,000  feet  of  pav- 
ing plank  during  the  season  of  1887,  no  place  being 
specified,  the  buyer  left  or  sent  orders  to  the  seller 
from  time  to  tune  to  deliver  plank  at  different 
places,  without  spedfying  any  amount,  some  of 
which  orders  were  not  complied  with,  but  not- 
wittistandlng  which  the  orders  and  deliveries  were 
continued  through  the  season.  Held,  that  upon 
such  a  contract,  to  put  the  seller  in  default  a  de- 
mand specifying  time  and  place  of  delivery — such 
a  demand  as  would  put  him  in  the  position  of  re- 
fusing  to  fulfill  his  contract,  if  he  fuled  to  comply 
/  with  It— was  necessary.  The  failures  to  fill  the 
orders  referred  to  did  not  amount  to  a  breach. 

CS|/{IaJtms  bv  t/te  Court.) 

Appeal  from  district  oourti  Hennepin 
county;  Hicks,  Judge. 

Action  by  Thomas  J.  Canney  against 
Henry  F.  Brown.  Vei-dict  directed  for  de- 
fendant and  plaintiff  appeals. 


Welch,  Botkin  <£  Welch,  for  appellant 
Jackson,  Attoater  (ft  Hill,  tot  respondent 

GiLFi^LAN,  0.  J.  This  is  an  action  for 
breach  of  a  contract  by  defendant  to  sell  and 
deliver  to  plaintiff  1,000.000  feet  of  lumber. 
being  2-incli  plank,  called  "paving  plank." 
After  the  evidence  was  in,  the  court,  on  de- 
fendant's motion,  ordered  a  verdict  for  de- 
fendant. This  was  clearly  right,  for  the  evi- 
dence was  not  such  that  a  verdict  for  plain- 
tiff upon  it  could  have  been  sustained.  It 
failed  to  show  a  breach.  The  contract  which 
the  jury  might  have  found  on  the  evidence 
was  for  the  sale  of  the  million  feet  of  lumlier, 
the  defendant  to  commence  delivering  it  as 
soon  as  he  could  start  his  mill  and  the  logs 
came  down,  and  to  continue  the  delivery 
through  what  the  parties  called  the  "paving 
season"  of  1887,  the  delivery  to  be  complete 
the  last  of  November  of  that  year.  No  par- 
ticular place  or  times  for  the  delivery,  and 
no  particular  amounts  to  bo  delivered  at  a 
time,  were  expressly  agreed  on.  From  the 
subsequent  course  of  business  of  the  parties 
with  respect  to  the  deliveries  it  may  be  gath- 
ered as  their  understanding  that,  as  the  plain- 
tiff needed  the  plank  in  his  work  of  paving 
the  streets  in  Minn&ipolis  under  his  contracts 
with  the  city,  he  should  send  orders  to  defend- 
ant for  delivery,  and  the  deliveries  were  to 
be  made  where  needed  in  the  work.  These 
orders  appear  to  have  been  sent  sometimes 
twice  or  three  times  a  day,  through  theseason, 
till  November.  The  orders  do  not  appear  to 
have  specided  the  amount  of  lumber  required 
at  the  time,  but  to  have  been  indeflnita.  to 
deliver  plank  at  the  work  on  a  particular 
street,  sometimes  to  deliver  all  he  could  send. 
These  orders  were  not  always  filled,  but  to 
what  extent  they  were  not  was  not  proved. 
The  parties,  however,  acquiesced,  and  the 
sending  or  leaving  the  orders  and  the  deliv- 
eries upon  them  continued  through  the  sea- 
son; they  thereby  treating  the  contract  as 
still  in  force.  No  other  demand  on  defend- 
ant for  performance  was  shown.  But  a 
small  part  of  the  million  feet  was  delivered. 
On  such  a  contract  of  sale  a  demand  specify- 
ing the  time  and  place  of  delivery  was  neces- 
sary to  put  defendant  in  default, — such  a  de- 
mand as  would  put  him  in  the  position  of  re- 
fusing to  fulfill  the  contract  if  he  failed  to 
comply  with  it.  For  this  purpose  the  orders 
referred  to  were  not  sufficient.  They  were 
not  such  as  to  indicate  to  defendant  that  a 
failure  to  comply  with  them  would  be  re- 
garded as  a  breach  of  his  contract.  In  Palm- 
er V.  Breen.  84  Minn.  89, 24  N.  W.  Bep.  322. 
which  was  the  case  of  a  contract  to  deliver 
curbing  stone,  payments  to  be  made  for  it  at 
specifl^  times,  the  party  claimed  the  right 
to  refuse  to  mako  further  delivery  of  the 
stone,  because  payments  had  not  been  made 
according  to  the  contract.  The  court  con- 
ceded the  right  upon  a  demand  for  payment, 
and  said:  "It  is  not  sutlicient  to  merely  ask 
for  money  from  time  to  time.  There  must 
be  a  specific  demaud  upon  the  other  party  fur 
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payment,  and  some  indication  of  a  purpose 
to  insist  upon  the  payment  as  a  condition  of 
further  delivery."  In  tlie  case  of  so  indefi- 
nite a  contract  as  that  in  this  case  the  de- 
mand ought  to  be  precise  and  definite,  and 
snch  as  to  apprise  the  party  that  he  is  called 
on  to  perform  his  contract.  That  the  parties 
did  not  consider  the  orders  as  of  that  char- 
acter is  shown  by  the  fact  that  the  failures  to 
fill  them  were  not  treated  as  refusals  to  per- 
form the  contract.    Order  affirmed. 


HVFFVAM  V.  LOMO. 
(Supnme  Court  of  SUnnaota.    Hay  14,  1889.) 
VsifDOR  Aim  Vbndbs — Fraud. 
In  a  sale  of  property,  where  it  is  Immaterial  to 
the  purchaser  who  the  owner  is.  It  is  not  a  fraud 
upon  him  for  the  seller  to  represent  himself  as 
agent  for  an  undiscovered  owner,  when  In  fact  he 
is  himself  the  owner. 
(Svllolms  bv  Ae  Court.) 

Appeal  from  district  court,  St.  Louis  coun- 
ty; Stearns,  Judge. 

Action  by  Joseph  O.  Huffman  against 
Charles  A.  Long.  From  a  judgment  for  de- 
fendant, an  order  denying  a  motion  for  new 
triiil,  and  from  an  order  vacating  an  attach- 
ment, plaintiff  appeals. 

White  dt  Hewlt.  for  appellant.  W.  W. 
BilUoii,  tor  respondent. 

Gii^nujiV,  C.  J.  The  plaintiff  applied  to 
one  Jacoby  to  purchase  for  liim,  or  assist 
him  in  purchasing,  real  estate  in  Duluth; 
and  Jacoby  thereupon  applied  to  defendant 
(who  WHS  then  in  the  employment  of  C.  N. 
Qraves  ft  Co.,  retil-estate  brokers)  for  a  list 
of  property,  with  prices.  The  defendant 
thereupon,  by  letter,  furnished  him  such  list, 
with  prices,  and  in  the  latter  made  such 
commendation  of  the  property  as  to  values 
and  the  probability  of  Increase  in  values  as 
one  endeavoring  to  sell  real  estate  may  be 
expected  to  make.  Plaintiff  finally  pur- 
chnsed  certain  of  the  lots  in  said  list.  The 
title  was  in  the  "Lakeside  Land  Company," 
which  had  executed  a  written  contract  to 
convey  the  lots  to  George  Long,  defendant's 
father.  Plaintiff's  purchase  was  consum- 
mated as  by  him  and  defendant  by  an  assign- 
ment by  George  Long  to  plaintiff  of  the  writr- 
ten  contract  toconvey;  and  pursuant  to  such 
contract  the  Lakeside  Land  Company  con- 
veyed the  lots  to  plaintiff.  The  prices  at 
which  defendant  sold  to  plaintiff  were  about 
$4,000  in  advance  of  the  prices  at  which  the 
company  had  Hgreed  to  convey  to  George 
Lung,  and,  as  plaintiff  alleges,  largely  in  -ad- 
vance of  the  market  values  of  the  lots.  The 
defendant  was  really  the  owner  of  the  con- 
tract to  convey  made  by  the  land  company, 
the  name  of  George  Long  as  purchaser  being 
inserted  therein  at  his  request,  and  for  bis 
convenience,  and  it  was  Iield  by  Gkorge  Long 
for  bis  use,  who  was  the  owner  of  the  l»nd; 
and  that  defendant  bad  any  interest  in  it, 
and  that  in  negotiating  the  sale  to  plaintiff 
b«  was  acting  In  his  own  behalf,  were  not  * 


disclosed  to  plaintiff,  nor  were  any  questions 
asked  on  these  points.  The  action  is  in  the 
nature  of  one  for  rescission  of  the  sale,  the 
plaintiff  demanding  as  relief  that,  upon  his 
conveying  the  property  to  defendant,  he  re- 
cover from  the  latter  the  price  paid  for  it. 
The  plaintiff,  at  the  trial,  having  introduced 
evidence  proving  the  foregoing  facts,  the 
court,  on  defendant's  motion,  ordered  judg- 
ment for  the  defendant.  There  was  a  mo- 
tion  for  a  new  trial,  and  from  an  order  de- 
nying it  an  appeal  was  taken.  There  is  also 
an  appeal  from  an  order  vacating  an  attach- 
ment issued  at  the  instance  of  plaintiff. 

There  was  no  evidence  tending  to  show 
that  it  WHS  material  who  was  the  owner  of 
the  property  purchased.  It  is  conceded  by 
appellant  that  it  was  not  material.  But  ap- 
pellant claims  that  from  the  silence  and  from 
the  letters  of  defendant  he  had  a  right  to 
understand,  and  did  understand,  that  in  the 
sale  to  him  the  latter  was  acting,  not  In  bis 
own  ttehalf  as  principal,  bnt  as  agent  for  an 
undisclosed  principal,  and  that  the  giving 
him  to  understand  that  made  the  transaction 
fraudulent.  If  defendant  had  represented 
that  he  was  acting  as  agent  for  some  one 
else  (Inasmuch  as  it  was  immaterial  who 
owned  the  property)  it  could  not  have  oper> 
ated  as  a  fraud  on  appelant.  That  would 
not  have  made  the  relations  between  the  par- 
ties confidential.  They  were  equally  opposed 
to  each  other,  whether  defendant  was  acting 
on  his  own  behalf  or  as  the  representative  of 
some  other  person.  Had  he  acted  as  agent 
for  another,  appellant  could  not  have  ex- 
pected anything  from  him  that  be  could  not 
have  expected  from  the  owner.  He  would 
have  had  no  right  to  rely  on  the  opinions  of 
either  as  to  the  prices  or  values  of  the  prop- 
erty.   Orders  afiirmed. 


State  «a>  ttl,  Pbbkims  «.  Citt  Council. 

(Supreme  Court  of  Mtnnaota.    May  90, 1889.) 

UcMiciPAi.  CoBPOKATioss— Crrr  Couhoil. 

A  resolntion  of  the  city  ooanoil,  pursuant  to  the 
charter,  to  abandon  a  proceeding  for  laying  out  a 
street  in  which  damages  had  been  awarded:  to  the 
relator,  held  not  aualmed  by  a  subsequent  resoln- 
tion, adopted  at  the  same  meeting,  Instituting  pro- 
ceedings, and  for  laying  the  same  street  over  the 
same  lands.    The  aimnaonment  was  efteotuaL 

(Si/Uobut  hv  the  Court.) 

Appeal  from  district  court,  Hennepin  coun« 
ty;  Loon  REN,  Judge. 

Application  for  mandamui  on  the  relation 
of  George  D.  Perkins  to  the  city  council  of 
Minneapolis.  Peremptory  writ  granted,  and 
defendants  appeal. 

Robert  D.  Rustell.  for  appellants,  ahato 
dt  Cray,  for  resiwndent 

Dickinson,  J.  This  is  a  proceeding  by 
mandamut  to  compel  payment  to  the  relator 
of  damages  which  had  l>een  awarded  to  him 
in  proceedings  instituted  by  the  city  of  MiU" 
ne»poli8  to  condemn  the  lands  of  the  relator 
and  of  other  persons  for  the  purposes  of  a 
public  street.    The  award  of  commiuionan 
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thus  songht  to  be  recovered  had  been  con- 
firmed bj  the  district  court,  and  the  only 
ground  upon  which  the  resistance  of  the  re- 
spondent in  thia  mandamiu  proceeding  rests 
is  that  the  ciiy  had  abandoned  the  proceeding 
for  condemnation.  Tlie  city  charter  gives  to 
the  city  council  "the  right,  at  any  time  dar- 
ing the  pendency"  of  such  proceedings,  "or  at 
any  time  within  ninety  days  after  the  final 
order  of  the  court,  on  any  appeal  from  such 
proceedings,  to  abandon  such  proceedings 
whenever  it  shall  deem  it  for  the  interest  of 
the  city  to  do  so."  Sp.  Laws  1881 ,  c.  76,  §  7, 
amended  by  Sp.  Laws  1885,  c.  2.  §  27.  With- 
in 90  days  after  the  confirmation  of  the  award 
by  the  court  the  city  council  passed  a  resolu- 
tion, "that  all  proceedings  heretofore  liad  in 
the  matter  of  [here  tliis  condemnation  pro- 
ceeding is  described]  be,  and  the  same  is 
hereby,  abandoned."  This  resolution  was 
approved  by  tiie  mayor,  and  published  in  the 
official  paper  of  tliecity.  It  is  not  contended 
on  the  part  of  the  relntorthat  this  would  not 
have  been  sufficient  as  a  legal  and  effectual 
abandonment,  if  it  had  stood  alone  unaffected 
by  another  resolution  passed  at  the  same 
meeting  of  the  city  council.  Tliis  latter  res- 
olution was  identical  with  the  resolution  by 
which  the  condemnation  proceedings  liad 
been  originally  instituted.  It  was  a  revolu- 
tion that  thestreet  (as  originally  contemplat- 
ed) be  laid  out,  and  directing  proceedings  for 
that  purpose.  This  was  also  approved  and 
published,  and  the  proceedings  thus  institut- 
ed have  been  carried  on  for  the  purpose  of  a 
condemnation  de  novo. 

We  are  unable  to  sustain  the  position  of 
the  i-eliitor,  upon  which  the  court  below  placed 
its  determination  in  bis  favor,  that  is,  that 
the  resolution  instituting  anew  condemna- 
tion proceedings  qnalifi^  the  effect  of  the 
former  resolution  of  abandonment.  These 
resolutions  were  separate,  and  obviously  were 
directed  to  the  accomplishment  of  different 
results.  The  one  must  be  regarded  as  having 
been  adopted  for  tl>e  purpose  of  effecting  an 
unqualified  abandonment  of  the  former  pro- 
ceedings, pursuant  to  the  power  expressly 
granted  by  the  charter;  the  other  must  be  re- 
garded as  an  attempt  to  institute  anew  pro- 
ceedings for  the  purpose  of  laying  out  the 
street,  including  the  appropriation  of  lands, 
as  though  no  such  proceedings  had  ever  been 
bad.  lb  being  In  effect  conceded  that  the 
council  had  power  to  so  abandon,  and  that 
the  former  resolution,  unaffected  by  the  lat- 
ter, would  have  been  legally  effectual  as  an 
abandonment,  that  effect  must,  we  tliink,  be 
given  to  it.  Whether  the  city  council,  after 
thus  availing  itself  of  the  charter  right  to 
abandon  a  proceeding  which  had  been  carried 
to  a  final  determination,  had  the  right  to 
straightway  ooramence  anew  to  condemn  the 
same  lands  for  the  same  purpose,  is  a  ques- 
tion which  is  not  involved  in  this  case. 
Whether  tliey  had  that  right  or  not,  the  legal- 
ly authorized  abandonment  wasalMulute  and 
complete.  The  city  relinquished  all  rights 
in  respect  to  the  relator's  land  which  it  might 


have  acquired  by  the  payment  of  the  award; 
and  the  relator  could  not  recover  the  damages, 
as  for  the  tailing  of  his  land,  embraced  in  the 
award.  Judgment  reversed,  and  peremptory 
writ  of  mandamus  quashed. 

The  chief  justice  took  no  part  In  this  de- 
cision. 


Minneapolis  Mill  C!o.  e.  Goodnow. 
(Supreme  Court  of  Minnesota.     May  20^  iSSi.) 

COKTHACTg — MOTCXLITT. 

PlaintUt  and  defendant  made  a  written  sgree- 
ment  by  which  "the  Minneapolis  Mill  Company 
agrees  to  saw  for  said  John  Qoodaow,  In  Its  Jones 
Mill,  so-called,  sbc  million  feet  or  more  of  pine 
logs,  said  sawing  to  be  done  in  good  workman-like 
manner,  and  as  shall  be  directed  from  time  to 
time  by  said  John  Ooodnow  or  his  agent.  Said 
John  Goodnow  agrees  to  pay  said  Minneapolis 
Mill  Cknnpany  for  sawing,  scaling,  loading,  and 
delivering  at  his  piling  place, "  etc.  Then  follow 
provisions  as  to  rates  and  manner  of  payments. 
There  was  no  express  promise  by  Ooodnow  to  fur- 
nish the  6,000,000  feet  of  logs  to  be  sawed.  Held, 
such  a  promise  is  to  be  Implied,  so  that  there  are 
mutuality  of  engagements.  Bailey  v.  Austrian, 
19  Minn.  535,  (OU.  4«6,)  and  Turboz  v.  Gotzian,  80 
Minn.  139,  (Gil.  122,)  distinguished. 

(,!}yllabu»  by  the  Court. 

Appeal  from  district  court,  Hennepin  coun- 
ty; Bea,  Judge. 

Action  by  tlie  Minneapolis  Mill  Company 
against  John  Goodnow      Defendant  appeals. 

T.  E.  Byrnes,  for  appellant.  Morrison, 
Flannery  <£  Cooke,  for  respondent. 

OiLFiLLAN,  C.  J  This  case  is  claimed  by 
respondent  to  be  analogous  to  the  cases  of 
Uailey  V.  Austrian.  19  Minn.  535.  (Gil.  465.) 
and  Tarbox  v.  Gotzian,  20  Minn.  139,  (GO. 
122;)  and  probably  the  court  below,  in  decid- 
ing the  case,  took  the  same  view  of  it.  In 
those  cases,  as  in  this,  there  was  no  consid- 
eration to  sustain  the  contracts  unless  there 
were  mutual  promises,  and  in  each  of  ihosa 
cases  the  court  held  that  there  were  not  mut- 
ual promises;  that,  while  one  party  promised 
and  undertook  to  do  something,  the  other 
did  not  promise  nor  undertake  to  do  any- 
thing. In  the  Bailey  Case  the  defendant 
promised  to  supply  plaintiffs  all  the  Lake 
Superior ,pig  iron  wanted  by  them  in  their 
business  between  certain  dates,  at  specified 
prices,  and  plaintiffs  promised  to  purchase 
of  defendant  at  said  prices  during  said  time 
all  of  said  iron  they  might  want  in  their  bus- 
iness. The  court  held  that,  as  there  was  no 
absolute  engagement  on  plaintiffs'  part  to 
"want"  any  iron,  there  was  of  course  no  ab- 
solute engagement  to  purchase,  and  conse- 
quently no  "absolute  mutuality  of  engage- 
ment. "  The  Tarbox  Case  was  in  that  par- 
ticular similar  to  the  other.  If  upon  a  prop- 
er construction  of  the  written  agreement  in 
this  case  it  be  found  that  the  promises  are 
all  on  one  side;  if  plaintiff  promises  all  that 
is  promised  and  defendant  promises  nothing. 
— ^then  the  case  is  analogous  to  those  we  have 
cited,  and  must  be  governed  by  the  decisions 
in  them.  The  agreement  provides  that  "the 
Minneapolis  Mill  Company  agrees    to    saw 
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for  said  John  Goodnow,  in  its  Jones  Mill, 
so-called,  during  the  suinmer  of  1887,  six 
million  feet  or  more  of  pine  logs;  said  saw- 
ing to  be  done  in  good  and  workman-like 
manner,  and  as  ahall  be  directed  from  time 
to  lime  by  said  John  Goodnow  or  his  agent. 
Said  Jobn  Goodnow  agre<-s  to  pay  said  Min- 
neapolis Mill  Company  for  sawing,  scaling, 
loading,  and  delivering  at  bis  piling  place," 
etc  Then  follow  stipulations  as  to  prices 
and  times  of  payment,  and  other  proTisions 
not  necessary  here  to  mention.  There  is 
this  marked  difference  between  tliis  agree- 
ment and  those  in  the  cases  referred  to:  that 
here  there  is  a  specified  amount  provided  for, 
instead  of  leaving  it,  as  in  the  Bailey  Case, 
to  what  the  plaintiff  "might  want;"  or,  as 
in  the  Tarbox  Case,  to  what  the  defendant 
"should  require."  There  is  in  this  agree- 
ment no  express  promise  on  the  part  of  Good- 
now to  furnish  for  plaintiff,  to  saw,  the  6,000- 
OUO  feet  of  logs  which  the  plaintiff  is  to  saw 
for  him  and  as  he  shall  direct.  But  that  is 
necessarily  implied.  How  couid  it  saw  the 
logs  as  he  should  direct,  unless  he  should  fui^ 
nish  them  ?  There  can  be  little  doubt  that, 
as  the  parties  understood  this  agreement 
when  tliey  executed  it,  Goodnow  w:i8  there- 
by engaging  to  furnish  the  6,000,000  feet  of 
logs  for  plaintiff  to  saw,  and  plaintiff  was 
engaging  to  saw  them  in  the  manner  and  at 
the  prices  specified.  A  third  party  would 
so  nnderstand  it.  This  lieing  so,  the  con- 
tract was  valid.  Judgment  reversed,  and 
new  trial  ordered. 


.  Clabk  0.  Pierce  et  al. 
{Supreme  Court  of  Sticliigan.    April  84,  1889.) 

PAXmiUIBII^— ACOOCNTINO. 

Complaiiiant  iUed  a  bill  against  defendanto  for 
an  accounting  for  bis  sbsre  of  the  proceeds  of  a 
Inmber  business,  alleging  that  a  partnership  agree- 
ment existed  between  them  by  which  the  com- 
plainant bought  the  lumber,  assorted  and  sold  it, 
kept  the  boobs,  and  took  entire  charge  of  the  busi- 
ness, while  the  defendants  were  to  furnish  the 
capital,  and  the  profits  were  to  be  equally  divided. 
The  defendants  alleged  that  the  complainant  was 
to  receive  as  compensalion  a  share  in  the  profits, 
but  that  in  estimating  the  profits  they  were  to  re- 
ceive interest  on  capital  invested,  and  5  per  cent 
commission  on  sales.  Held,  where  the  evidence 
was  conflicting  as  to  what  the  agreement  was  as  to 
such  interest  and  commissioD,  that  the  claim  of  the 
defendants  therefor  was  properly  disallowed. 

Appeal  from  circuit  court,  Saginaw  county, 
in  chancery;  Gaqb,  Judge. 

Wheeler  &  McKnight,  for  complainant. 
Camp  (£  Brooks,  for  defendants. 

Long,  J.  Complainant  filed  his  bill  in 
this  cause  for  an  accounting  for  his  share  of 
the  proceeds  of  a  lumber  business  carried 
on  upon  joint  account.  Defendants  were  a 
Vermont  firm,  doing  business  in  Burlington, 
and  Clark  came  to  Saginaw  under  an  arrange- 
ment with  them  to  handle  and  ship  lumber 
on  their  account,  to  be  cliiefiy  disposed  of  by 
them.  The  bill  alleges  substantially  that  in 
.tlie  month  of  May,  1881,  complainant  entered 
into  a  business  arrangement  with  defendants 


under  which  be  waa  to  come  to  Saginaw,  buy 
lumber,  assort  and  sell  it,  keep  the  boolcs,  and 
have  entire  charge  of  the  business.  Pierce 
and  Linaley  were  to  furnish  the  capital,  and 
the  profits  were  to  be  equally  divided.  No 
time  was  fixed  for  the  termination  of  the  busi- 
ness. By  the  bill  it  is  claimed  that  this  ar- 
rangement created  a  copartnership  between 
himself  and  the  defendants.  It  is  furtlier 
alleged  that  under  this  arrangement  com- 
plainant came  to  Saginaw,  purchased  lumber, 
and  commenced  sorting,  selling,  and  ship- 
ping the  same;  that  some  delay  was  had  from 
defendants'  failure  to  furnish  funds,  and  that 
complainant  was  obliged  to  and  did  advance 
for  the  business  $2,284,  and  a  note  of  9650; 
that  in  the  fall  of  1881  he  went  to  Burling- 
ton, and  looked  over  the  business  with  de- 
fendants, and  all  parties  came  to  the  conclu- 
sion that  upon  a  fair  valuation  of  the  Inmber 
then  on  hand  there  was  a  net  profit  of  about 
$8,000;  that  he  was  then  notified  by  defend- 
ants that  they  were  unwilling  tocontinaethe 
business  longer,  and  instructed  liim  to  make 
no  further  purchases,  and  on  January  Ist  he 
took  an  inventory  of  the  stock  at  the  request 
of  defendants.  The  bill  further  oliarges  that 
the  defendants  were  disposing  of  the  prop- 
erty, and  not  paying  liim  his  share  of  the 
profits ;  and  that  tliey  did  not  intend  to  pay 
him  his  moneys,  profits,  or  said  note,  but  in- 
tended to  defraud  him  of  the  same.  The  bill 
prays  for  an  injunction  and  an  accounting. 
Defendants,  by  their  answer,  deny  that  there 
was  any  such  relation  between  the  parties  as 
entitled  the  complainant  to  an  accounting, 
and  say  that  the  arrangement  entered  into 
gave  the  complainant,  aa  a  compensation  for 
his  services,  a  share  of  the  profits ;  tliat  in  de- 
termining such  profits  the  defendants  were 
to  receive  interest  at  the  rate  of  7  per  cent, 
for  their  advances,  and  a  commission  of  5  per 
oenL  on  sales.  They  deny  that  the  complain- 
ant was  to  keep  the  liooks,  and  claim  that 
tliey  were  to  be  kept  by  them  in  Burlington. 
They  deny  that  the  complainant  furnished 
any  money  whatever  for  the  business,  and 
allege  that  they  have  put  into  the  business 
upwards  of  $36,000,  and  have  received  back 
only  a  part  thereof;  that  the  business  is  still 
indebted  to  them  for  the  money  advanced  for 
the  purchase  of  the  lumber;  and  that  they 
are  now  disposing  of  the  lumber,  and  are  en- 
deavoring to  do  so  to  the  best  advantage  for 
tlie  complainant  and  themselves.  Upon  the 
filing  of  replication  testimony  was  taken  bear- 
ing upon  the  right  of  complainant  to  an  ac- 
counting. Upon  tills  question  the  circuit 
court,  in  chancery,  of  Saginaw  county,  de- 
cided that  the  complainant  was  entitled  to  an 
accounting,  and  referred  the  matter  to  Cir- 
cuit Court  Commis-sioner  Pistorlua  for  such 
accounting.  Defendants  appealed  from  this 
decree  to  this  court,  where  the  decree  of  the 
court  below  was  affirmed.  The  case  is  re- 
ported in  52  Mich.  167,  17  N.  W.  Rep.  780. 
The  cause  was  remanded  by  this  court  for 
further  proceedings.  Proceedings  were  there- 
upon bad  before  Circuit  Court  Commissioner 
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Pistorlas.  7%e  parties  filed  statements  of 
account  with  the  commissioner,  proofs  were 
taken  by  the  parties,  and  upon  sucli  proofs 
the  commissioner  made  and  filed  his  report, 
showing :  Total  charges  against  defendiints, 
842,426.33;  total  credits  to  defendants.  832,- 
584.57;  leaving  in  hands  of  defendants, 
89,841.76;  one-half  of  which  belonged  to  the 
complainant.  Defendants  filed  objections  to 
this  report,  which  were  overruled  hy  the 
commissioner.  Defendants  then  filed  excep- 
tions to  this  report,  and  the  court,  upon 
the  hearing  of  the  case,  referred  the  whole 
matter,  inclnding  the  testimony  taken  be- 
fore Commissioner  Pistorius,  the  statements 
of  account,  books,  papers,  etc.,  filed  with 
him,  to  8  special  commissioner,  Thomas 
M.  James,  to  take  the  testimony  and  make 
and  state  the  accouut,  and  report  the  same 
to  the  court.  Under  this  order  the  parlies 
each  presented  their  case  to  tlie  special  com- 
missioner, who  afterwards  made  and  filed  his 
report  wilh  the  court,  which  showed:  Total 
debits,  838,712.42;  total  credits,  837.158.01; 
leaving  the  sum  of  81.554.41  deficiency  and 
loss  in  business  prior  to  February  25,  1882; 
that  being  the  date  on  whicli  the  defendants 
took  charge  of  the  lumber  and  business. 
Both  parties  filed  objections  and  exceptions 
to  this  report.  Upon  the  hearing  the  court 
disallowed  all  the  exceptions  to  the  report 
made  by  the  defendants,  and  disallowed  all 
the  complainant's  exceptions  except  three; 
and,  except  as  changed  by  allowance  of  com- 
plainant's exceptions,  the  court  confirmed  the 
report  of  the  special  commissioner.  The  al- 
lowance of  these  exceptions  of  complainant 
affect  three  items  in  the  account.  It  dis- 
allows the  5  per  cent,  commissions  on  828,- 
988.61  of  sales,  making  81.446.93.  It  dis- 
allows interest  on  the  81.000  capital  invested 
in  business.  It  also  changes  the  value  of  the 
lumber  on  hand  on  February  25.  1882,  from 
84,329.13,  as  found  by  the  special  commis- 
sioner, to  86.000,  and  resulted  in  a  reduction 
of  the  amount  charged  to  the  luml)er  of 
81,525.65,  and  a  conseqi.ent  additional  charge 
of  that  amount  to  the  defendants,  and  an  in- 
crease charge  against  ihem  in  the  increase  of 
the  value  of  the  lumber  on  hand  found  by 
the  court  of  81.607.87;  making  a  total  in- 
crease of  charge  against  the  defendants  of 
83,196.52,  instead  of  the  business  owing  de- 
fendants 81,554.41,  as  found  by  the  special 
coiuuiissioner.  The  court  found  that  the  de- 
fendants owed  the  business  81.642.11,  and 
made  decree  in  favor  of  comp^nant  for  that 
amount.  From  this  decree  defendants  ap- 
peal to  this  court. 

The  whole  controversy  here  is  that  the 
court  below  was  in  error  in  allowing  the  ex- 
ceptions of  the  complainHnt  to  these  three 
Items;  disallowing  the  interest  charged  on 
the  capital  of  81.000  invested  by  defendants; 
the  disallowance  of  the  5  per  cent,  commis- 
sions on  sales;  and  finding  the  value  of  the 
lumber  on  hand  on  February  25,  1882,  to  he 
81,670.87  mor«  than  the  value  found  by  the 
special  commissioner.    The  interest  charge 


and  commissions  claimed  by  defendants  roust 
depend  upon  the  agreement  and  understand- 
ing of  the  parties  at  the  time  the  business 
was  commenced,  or  daring  its  continuance; 
and  the  burden  of  showing  such  an  agree- 
ment or  understanding  is  upon  the  defend- 
ants. There  is  great  conflict  of  evidence  be- 
tween the  parties  as  to  what  the  arrangement 
was  relative  to  these  items.  From  a  careful 
reading  of  the  testimony  we  are  not  prepared 
to  say  that  these  claims  have  been  proved  by 
the  defendants.  Upon  the  defendants'  own 
theory  of  the  case  as  to  how  the  complainnnt 
was  to  be  paid  for  his  services,  it  is  somewhat 
remarkable  thst  the  defendants  were  to  have 
interest  on  capital  invested  and  commissions 
on  sales.  We  think  the  court  below  very 
properly,  under  the  testimony,  disallowed 
these  two  items.  The  item  of  the  value  of 
the  lumber  on  hand  at  the  time  the  defend- 
ants took  possession  on  February  2,  1882,  is 
one  more  diflicult  to  solve.  A  large  amount 
of  testimony  has  been  taken,  showing  the 
quantity,  quality,  and  value  of  this  lumber 
at  that  time.  I  have  carefully  examined  the 
accounts  of  the  parties  on  either  side,  the 
schedules  made  showing  balances,  and  have 
carefully  read  the  testimony  contained  in  the 
record,  and  from  such  examination  am  satis- 
fied that  the  estimate  made  by  the  court  be- 
low of  the  value  of  this  lumber  does  no  in- 
justice to  the  defendants.  It  would  profit  no 
one  to  set  out  the  testimony,  or  any  portion 
of  it,  bearing  upon  the  question;  it  is  sufll- 
cient  to  say  that  we  think  the  court  below 
was  correct  in  its  findings  and  decree.  Ths 
decree  of  the  court  below  must  be  aflSrmed, 
with  costs. 

Sherwood,  C.  J.,  and  Chauflin.  Mobsb, 
and  Campbrli.,  JJ.,  concurred. 


LiMDSAT  et  al.  V.  Huth  et  at. 
(Supreme  Court  of  Michigan.  April  M,  188B.) 
HacBiLNio's  Lien— NonoB — VBRiFioiTioK. 
Where  a  notice  of  lien,  filed  with  the  register,  is 
required  by  the  statute  to  be  verified,  a  failure  to 
verify  It  renders  the  notice  void.  Such  require- 
ments, being  designed  to  secure  good  faith  in  tite 
claim  of  lien,  are  peremptory. 

Appeal  from  circuit  court,  Wayne  county. 

Proceedings  to  enforce  a  mechanic's  lien, 
brought  by  Archibald  G.  Llmlsay  and  Patrick 
iti.  Gamble  against  Robert  Huth,  Samson 
Huth.  August  Knickrem,  and  Alexaiider 
Stanton.  Judgment  for  plaintiffs,  and  de- 
fendants appeal. 

Charles  Flowers  and  Wm.  J.  Gray,  for  ap- 
pellants.   James  U.  Potind,  for  appellees. 

Campbell,  J.  Plaintiffs  brought  proceed- 
ings under  the  statute  of  1887  to  establish  a 
lien  on  certain  property  for  the  value  of  lum- 
ber claimed  to  have  been  sold  to  Knickrem 
and  put  into  a  building  on  the  premises. 
The  case  presents  a  nunil)erof  serious  errors, 
but  as  there  is  a  fatal  defect  underlying  the 
whole  action,  we  need  r^or  to  no  more. 
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The  notice  of  lien  filed  with  the  register  tias 
no  veritlcation  of  any  kind.  Tlie  statute 
positively  requires  the  notice  to  be  verified, 
and  it  cannot  be  held  directory.  When  a 
person  can  create  a  cloud  on  title  by  «x  parte 
action,  he  must  at  least  comply  with  every 
statutory  condition,  and  tlie  verification  was 
designed  to  secure  good  faith  in  the  attempt 
to  Set  up  a  lien,  and  to  prevent  such  notices 
from  being  filed  without  being  protected 
against  malicious  and  unfounded  assertion. 
Such  a  lien,  when  once  filed,  must  have  the 
effect  of  preventing  the  property  from  sale  or 
other  use  until  the  validity  of  it  is  deter- 
mined, and  it  might  be  made  a  means  of 
serious  mischief,  unless  carefully  guarded. 
As  there  was  no  valid  notice  of  lien  filed, 
tliere  was  nothing  to  authorize  this  action. 
The  judgment  must  l>e  reversed,  with  costs 
of  both  courts,  as  ttiere  is  no  basis  for  a  new 
trial. 

Champlin  and  Morse,  JJ.,  concurred. 
Shebwood,  C.  J.,  did  not  sit. 


Dudley  e.  Minnesota  A  N.  W.  R.  Co. 
(Supreme  Court  of  Iovm.    May  14, 1889.) 

BiaiiBira  DoMiLiN — DAMAeas. 

1.  Where  tbe  application  for  assoBainent  of  dam- 
ages for  taking  liuid  for  a  railroad  describes  the 
premises  as  those  crossed  by  the  right  of  way,  and 
the  damages  are  stated  to  be  such  as  the  owner 
will  "sustain  by  the  appropriation  of  the  right  of 
way, "  and  the  und-owner appeals  from  the  award, 
describing  the 'premises  as  tney  are  described  in 
the  application,  he  is  entitled  on  the  trial  to  prove 
the  damage  to  his  entire  farm,  though  it  consists 
of  more  land  than  was  described  In  the  notice  of 
appeal. 

2.  An  instruction  as  to  damages  that  mere  incon- 
veniences resulting  from  the  location  of  the  rail- 
roaid  are  not  of  themselves  to  be  considered,  "but 
you  are  to  consider  them  for  their  bearing,  and 
only  for  their  bearing,  on  the  marliet  price  of  tbe 
farm  to  which  such  inconveniences  are  attached, " 
the  necessity  of  frequently  opening  gates  and 
crossing  the  railroad,  and  the  tenger  of  fire  being 
referred  to  as  instances,  is  correct.' 

S.  Proof  of  the  assessed  valuation  of  the  land  in 
question  cannot  be  made  by  introducing  the  assess- 
ment rolls.  The  assessor's  opinion  aa  to  its  value, 
like  that  of  any  other  person,  must  be  given  under 
oath  as  a  witness. 

4.  Where  several  witnesses  testified  that  in  their 
opinion  the  farm,  consisting  of  S18  acres,  was  de- 
preciated in  value  tlO  per  acre  by  the  location  of 
the  road,  a  verdict  lUlowing  Cl,700  damages  cannot 
be  called  excessive. 

A  ppeal  from  district  court,  Fayette  county ; 
L.  O.  Hatch,  Judge. 

Proceedings  for  tbe  assessment  of  dam- 
iiges  for  tbe  establisliment  of  defendant's 
right  of  way.  From  an  asaesament  of  dam- 
age by  the  Jury  in  the  district  court  the  de- 
fendant appeals. 

Pouke  A  Lyon  and  Ltuk  <&  Bunn,  for  ap- 


'  Respecting  tbe  elements  of  damages  which 
may  be  considered  in  awarding  compensation  in 
condemnation  proceedings,  see  City  of  Omaha  v. 
Kramer,  (Neb.)  41  N.  W.  Rep.  295.  and  cases  cited ; 
Railroad  Co.  v.  Baird,  (Kan.)  21  Paa  Rep.  227,  and 
cases  cited;  Railroad  Co.  v.  Cleary,  (Pa)  17  Atl. 
Rep.  408,  and  oases  cited. 


pellants.    Airutcorth  <§  Hobson  and  Hopt  ift 
Hanooak,  for  appellee. 


Qkanger,  J.  Thesbwifl's  jury,  toi 
the  damage  for  the  location  of  the  right  of 
way  over  plaintiff's  land,  was  summoned  at 
the  instance  of  defendant.  The  application 
is  for  appraisers  to  assess  the  damages  "for 
a  one  hundred  foot  right  of  way  in  and  over 
the  following-described  tracts  or  parcels  of 
land,  *  •  •  to-wit:  Tbe  N.  i  of  S.  E. 
i,  and  S.  W.  i  of  N.  E.  i.  *  *  *"  The 
application  then  directs  the  sheriff  to  "ap- 
point six  fretbolders  of  the  county,"  etc.,  "to 
assess  tlie  damage  which  the  said  Dutlley  will 
sustain  by  the  appropriation  of  said  right  of 
way. "  Tl)e  language  in  the  notice  of  appeal 
is  that  he  appeals  "from  tbe  award  and  as- 
sessment of  damages,  *  *  *  sustained 
by  reason  of  the  locution  and  construction  of 
the  railroad  over  and  across  the  following- 
described  real  estate:"  (then  describing  the 
same  land  as  in  the  application.) 

1.  The  land  described  is  120  acres,  and  the 
plaintiff's  farm  consists  of  318  acres;  and  on 
tbe  trial  the  plaintiff  was  allowed  to  prove 
tbe  damage  to  tbe  entire  farm,  and  the  de- 
fendant assigns  that  as  error,  and  insists  that 
the  inquiry  should  have  been  Jimited  to  the 
premises  described  in  the  notice  of  appeal. 
It  is  to  be  noticed  that  neither  the  applica- 
tion by  defendant  for  the  assessment,  nor  the 
notice  of  appeal  by  plaintiff,  in  any  manner 
indicates  that  there  is  to  be  an  assessment  of 
damages  only  to  the  premises  described;  but 
in  the  application  for  an  assessment  the 
premises  are  descrit>ed  as  those  crossed  by 
the  right  of  way,  and  the  damages  are  such 
as  he  will  "sustain  by  the  appropriation  of 
the  rightof  way."  The premist-s  from  which 
tbe  right  of  way  is  taken  are  described,  and 
the  damages  legitimately  resulting  therefrom 
are  to  be  assessed.  It  is  from  such  an  as- 
sessment that  the  plaintiff  appealed  to  the 
district  court. 

The  case  is  stronger  against  appellants 
than  Cox  v.  KaUroad  Co.,  41 N.  W.  Kep.  475. 
It  is  unnecessary  to  refer  to  the  many  au- 
thorities l>earing  upon  tbe  right  of  assess- 
ment in  such  cases,  as  the  plaintifl,  by  bis 
application,  has  asked  for  all  damages  legal- 
ly resulting  from  the  appropriations;  and, 
when  a  farm  is  crossed  on  a  right  of  way, 
that  the  damage  to  the  entire  farm  may  be 
considered  in  estimating  damages,  is  haxdly 
an  open  question  in  this  state.  There  is 
nothing  in  the  case  of  Bali  v.  Railroad  Co., 
32  X.  W.  Rep.  354,  not  in  harmony  with 
this  holding.  It  is  not  held  therein  that  all 
the  land  damaged  must  be  described  in  the 
papers  in  such  cases.  In  commenting  on 
the  testimony  some  language  is  used  as  to 
certain  lands  nut  being  described  in  the 
papers.  It  is  used  evidently  more  with  ref- 
erence to  the  confused  state  of  the  record 
than  ollierwise,  as  it  seems  some  of  ttie  land 
was  not 'traceable  to  any  detinlte  location. 

2.  Complaint  is  made  of  tbe  seventh  in- 
struction given  by  tbe  court  in  these  words: 
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"Too  will  notice  that  your  inquiry  is  not 
oonfinetl  to  the  three  forties  aetuallj  crossed 
by  the  railroad,  but  you  are  required  to  aS' 
certain  from  the  evidence  the  damages  which 
the  plaintiff  will  sustain  in  consequence  of 
this  appropriation."  It  is  in  harmony  with 
the  rule  herein  announced  as  to  tlie  admis- 
sion of  testimony,  and  is  correct. 

8.  Tlie  eleventh  and  twelfth  inatmctionB 
given  by  the  court  are  cJaimed  to  be  errone- 
ous, and  aie  as  follows:  "(11)  So,  in  seek- 
ing the  value  of  this  farm  immediately  after 
the  right  of  way  was  talcen,  you  will  con- 
sider not  only  the  opinion  of  witnesses,  but 
the  facts  upon  which  a  just  opinion  ought  to 
be  based.  You  will  consider  not  only  the 
loss  of  the  land  actually  taken,  but  the  con- 
dition in  which  the  farm  was  left  after  the 
appropriation,  and  every  inconvenience  nat- 
urally resulting  from  such  appropriation  by 
which  the  market  value  of  the  farm  whs  then 
unfavorably  affected.  I  need  not  enumerate 
these  inconveniences  in  detail.  Yon  are  not 
to  allow  damages  for  these  inconveniences 
as  snch,  but  you  are  to  consider  them  for 
tlieir  bearing,  and  only  for  their  bearing,  on 
the  market  value  of  the  farm  to  which  snch 
inconveniences  are  attached.  To  illustrate: 
If  you  Bnd  among  these  inconveniences  the 
necessity  of  opening  gates,  and  crossing  the 
railroad  often,  in  conducting  the  operHtions 
of  the  farm,  you  will  not  attempt  to  estimate 
the  damages  resulting  from  this  inconven- 
ience, and  make  this  estimate  a  part  of  your 
assessment;  but  in  estimating  the  fair  val- 
ue of  the  farm  you  will  look  at  the  farm 
with  this  inconvenience  attached,  and  give 
it  due  weight  in  making  this  estimate.  (12) 
You  cannot  assume  that  the  owner  of  this 
farm  will  some  time  be  injured  by  fire  in 
consequence  of  defendant's  negligence,  and 
you  cannot  assess  damages  on  this  arcftunt; 
but  if  you  believe  the  necessary  danger  from 
flre  in  operating  the  defendant's  trains  over 
this  farm  is  a  fact  which  would  tend  to  de- 
preciate the  value  of  snch  farm,  then  this 
danger  from  fire  may  t>e  considered  with 
other  things  in  seeking  the  value  of  this 
term  immediately  after  the  appropriation. 
The  same  method  of  investigation  will  gnide 
you  in  considering  every  inconvenience  that 
can  be  propetly  considered  by  yon." 

It  is  urged  that  the  eleventh  instruction  is 
in  conflict  with  the  rule  laid  down  in  Lance 
V.  flailroaU  Co..  57  Iowa,  636, 11  N.  W.  Rep. 
612.  The  comments  of  the  court  in  that 
case,  when  carefully  read,  do  not  support  the 
ctmclusion  placed  on  ihem  by  appellant.  It 
is  not  therein  held  that  in  so  far  as  the  loca- 
tion of  the  road  would  lessen  the  market 
value  of  the  farm  on  account  of  danger  from 
fire  or  other  causes,  it  could  not  be  consid- 
ered. It  is  there  stated  that  "the  evidence 
as  to  continual  danger  from  fires  set  out  by 
the  engines  used  in  operating  the  road  was 
incompetent,  because  mere  matter  of  opin- 
ion," etc.  The  court  say:  "It  was  comi)e- 
tent  to  show  the  situation  of  the  grove  and 
buildings,  and  the  jury  were  aa  well  qualified 


aa  the  witnesses  to  determine  the  probable 
effect  upon  the  property  by  the  operation  of 
the  road."  The  idea  in  that  case  was  tliat 
tlie  testimony  admitted  woald  lead  to  im- 
proper results;  but  the  spirit  of  the  reasoning 
ia  in  harmony  with  the  instroetions  given  in 
this  case.  We  think  the  law,  as  stated  in 
both  instructions,  correct,  and  very  fairly 
given. 

4.  The  defendant  offered  to  prove  the  as- 
sessed valuation  of  the  lands  for  the  years 
1885  and  1886.  and  the  testimony  was  ex- 
cluded by  the  court,  and  appellant  says  this 
was  error.  The  argument  is  that  the  asses- 
sor would  certainly  be  a  competent  man  to 
give  an  opinion  on  such  values,  and  that  the 
testimony  as  to  valne  was  based  on  opinion. 
It  is  true  the  assessor  may  have  been  a  very 
competent  man  to  give  testimony  as  to  the 
valne  of  the  farm,  but  the  objection  was  not 
to  him  but  to  a  written  statement  of  his.  If 
he  had  been  offered  as  other  witnesses  who 
gave  their  opinions,  and  subject  to  cross- 
examination,  we  might  have  a  different  rec- 
ord. We  know  of  no  authority  or  reaaon 
for  admitting  the  assesiiment  roll  as  evidence 
of  value  between  third  parties. 

5.  It  is  urged  that  the  verdict  is  excessive. 
The  jnry  allowed  $1,700  damages  to  a  farm 
of  318  acres.  Quite  a  number  of  witnesses 
'fix  the  value  of  the  farm  at  SIO  per  acre  less 
after  the  location  of  the  road,  which  would 
fix  thediimiigeatS3,180.  Considering  all  the 
testimony,  we  think  the  verdict  of  the  jury 
very  conservative,  and  free  from  prejudice. 
They  were  required  to  be  governed  by  the 
testimony  as  they  believed  it. 

6.  The  court  refused  to  the  defendant  a 
change  of  venue,  but  we  see  nothing  in  the 
record  to  show  an  abuse  of  discretion  in  ttiat 
respect,  and  we  should  not  interfere.  Af- 
firmed. 


WiLSOH  0.  DCMREATH  RED  STONX  QUABXT 

Co. 
(Supreme  Couri  of  Iowa.    May  15, 188B.) 

llAVTBa  AXD  BbBVAMT— NBOLIOBHOa. 

1.  Plaintiff  was  a  laborer  employed  by  the  de- 
fendant corporation  in  its  stone  quarries,  and  wa» 
injured  by  a  defective  appliance  oonneoted  with  a 
tram-car  on  which  he  attempted  to  ride  down  an 
incline.  The  tramway  was  not  yet  completed  when 
the  superintendent  of  the  quarries  left,  and  the 
men  arranged  a  temporaryplan  for  running  the 
car  under  the  direction  of  H.,  a  laborer,  who  had 
charge  of  the  tools  and  kept  ute  time  of  the  men. 
He  sometimes  gave  directions  to  the  men  about 
the  work,  but  was  in  general  a  mere  laborer,  hav- 
ing no  power  to  govern  the  construction  of  the 
machinery,  or  to  purchase  or  select  appliances. 
Held,  that  there  was  no  evidence  from  whiob  the 
jury  might  find  H.  to  have  held  the  position  of  a 
vlce-prinoipaL' 


>  In  general,  as  to  who  are  fellow-servants  within 
the  rnle  exempting  the  master  from  liability  to 
one  for  inluiies  caused  by  the  negligence  of  tbft 
other,  see  Woloott  v.  Studebaker,  84  Fed.  Rep.  8, 
and  note;  Fagundes  v.  Railroad  Co.,  (CaL)  81  Pao. 
Rep.  437,  and  note;  Railroad  Co.  v.  O'Brien^ 
(Wash.  T.)  Id.  Si,  and  note;  Railway  Co.  v.  PaV 
ton,  (Tex.)  9  S.  W.  Rep.  176,  and  note. 
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3^  DeoUrations  of  H.,  niMte  before  and  after  the 
accident,  and  not  a  part  of  the  ret  geatct.  relative 
to  the  defectlTe  maohinery,  are  not  admissible 
against  defendant. 

3.  Upon  tfaa  eroaa-examinatlon  of  plaintift  in 
such  an  aoUon  it  is  error  to  exclude  Inquirr  as  to 
trhether  he  did  not  Icnow  and  had  not  been  advised 
of  the  danger  in  riding  on  the  oar. 

Appeal  from  circuit  court,  Marion  county; 
A.  W  Wii:.KmsoN,  Judge. 

The  defendant  and  appellant  is  a  corpora- 
tion engaged  in  quarrying  and  afaipplng 
atone  from  its  quarries  at  Bed  Rock,  in 
Marion  county.  £.  W.  Wilson,  the  plaintiff, 
was  employed  by  tlie  defendant  as  a  laborer 
in  said  quarries  about  December  1,  1886. 
The  defendant  undertook  the  construction  of 
a  double  tramway  dovrn  an  incline  for  the 
purpose  of  running  eirs  thereon  to  carry  off 
strippings  and  other  refuse  from  the  quarry 
down  in  the  direction  of  the  Des  Muines 
river,  where  it  was  to  be  dumped  from  the 
cars.  The  intention  was  to  construct  the 
double  tramway  so  that  as  one  loaded  car 
would  be  going  down,  another  empty  one 
would  H.scend  the  incline.  Before  the  work 
of  constructing  tbe  tramway  was  completed, 
one  Stewart,  who  was  superintendent  of  the 
quarry,  went  away  temporarily.  During  his 
absence  the  force  of  men  at  work  in  tbe 
quarries  rigged  up  a  tackle  and  snatch-block 
fastened  to  a  tree  to  let  down  loitded  cam. 
An  attempt  was  made  to  let  down  two  loaded 
cars  at  one  time  by  tliis  means.  Tl>e  plain- 
tiff and  one  Staley  were  at  or  near  the  top  of 
tlie  incline,  and  jusi  before  the  attempt  was 
made  to  let  the  cars  down,  one  Homer, 
another  employe,  who  was  below,  called  to 
plaintiff  to  go  on  top  of  the  hill  and  get  a 
scraper.  The  evidence  is  in  conflict  as  to 
what  Horner  directed  the  plaintiff  to  do  with 
tlie  scraper.  Tbe  plaintiff  claims  that  he 
was  directed  "to  go  on  top  uf  the  hill  and  get 
the  scraper,  put  It  ua  the  car,  and  come 
down."  Other  witnesses  testided  that  Hor- 
ner directed  the  plaintiff  to  tliruw  the  scraper 
down  over  the  bluff.  The  plaintiff  brought 
tbe  scraper  to  tbe  upper  end  of  the  tramway, 
put  it  on  one  of  the  cars,  and  he  and  Stanley 
got  on  tbe  cars  and  commenced  to  make  the 
descent.  When  the  weight  of  the  cats  came 
upon  tbe  tackle,  riggt-d  and  fastened  to  the 
tree,  the  pin  in  the  snatch-block  broke,  the 
cars  descended  the  incline  at  great  speed, 
which  resulted  in  titeir  jumping  from  the 
track,  and  greatly  injuring  the  plaintiff.  The 
action  Is  fou  nded  upon  the  alleged  negligence 
of  the  defendant  in  using  defective  and  dan- 
gerous machinery  and  appliancirs,  by  reason 
ef  which  ttie  plaintiff  was  injured.  Tlte  de- 
fendant, by  its  answer,  denied  tluit  any  de- 
fective machinery  or  appliaut-es  were  in  use 
by  its  orders,  and  alleged  that  the  plaintiff 
w;ts chargeable  with  contributory  negligence. 
Tiiere  was  a  trial  by  jury,  which  resulted  in 
M,  verdict  and  j  udgment  for  the  plaintiff.  De- 
fendant appeals. 

V.  H.  Hobinaon,  8ton»  <ft  €famblt,  and 
Kavffman  dt  Ouemaep,  for  appellant.  Hajft 
JBrot.,  for  appellee. 


BoTBBOOX,  J^  1.  It  Is  coBceded  tliat  the 
accident  happened  by  reastm  of  tbe  breaking 
of  the  pin  in  tbe  snatcli-block,  and  that  the 
pin  was  defective  in  that  it  was  so  much 
worn  as  to  be  insufficient  to  withstand  the 
weight  of  the  descending  cars.  One  of  the 
main  points  in  controversy  is  whether  the 
snatel>.block  and  rigging  was  put  in  position 
under  the  orders  of  any  one  who  stood  in  the 
relation  of  vice-principal  to  the  defendant. 
The  plaintiff  claims  that  Horner,  the  man 
who  directed  the  scraper  to  be  brought  or 
thrown  down,  stood  in  the  place  of  the  com- 
pany, and  that  he  directed  the  construction 
of  the  appliance  which  caused  the  injury. 
On  the  other  hand,  the  defendant  insists  that 
Horner  was  a  mere  laborer,  and  engaged  in 
the  same  general  service  with  the  plaintiff. 
There  is  no  dispute  that  Stuart  was  the  su- 
perintendent of  tbe  quarries,  and  that  one 
Washer  was  the  foreman  under  Stuart.  But 
Horner  was  an  employ^  who  worked  wherever 
he  was  directed.  He  had  charge  of  the  tools, 
and  kept  the  time  of  the  men.  It  is  true 
that  at  times  he  may  have  given  direction  to 
some  of  tile  employt  s,  in  regard  to  the  work 
at  which  they  were  engaged.  But  there  is 
no  evidence  that  be  bad  any  authority  at  any 
time  to  direct  the  construction  of  machinery, 
or  to  purchase  tools,  or  make  selection  of  ap- 
pliances to  be  used  to  facilitate  the  work.  In 
such  case,  even  if  it  be, conceded  that  he  was 
foreman  of  tbe  gang  of  laborers  in  the  ab- 
sence of  Stuart  and  Washer,  he  was  never- 
theless a  fellow-servant,  and  his  principal  is 
not  liable  for  damages  sustained  by  an  em- 
ploye, from  the  negligence  of  a  ou-employe, 
notwithstanding  he  was  higlier  In  authority 
than  the  one  receiving  tl>e  injury.  Sullivan 
v.  Hallway  Co.,  11  Iowa,  421;  Peterson  ▼. 
Mining  Co.,  50  Iowa,  673;  Troughear  v. 
Coal  Co.,  62  Iowa.  576,  17  N.  W.  Rep.  775; 
Foley  v.  RaUwav  Co.,  64  Iowa,  644,  21  N. 
W.  Rep.  124.  And  see  Wood,  Mast.  &8erT. 
§  425.  As  we  have  said,  it  is  not  claimed 
that  the  defective  snatch-block  was  put  In 
position  for  nse  by  the  direction  of  the  su- 
perintendent, nor  by  Washer.  It  is  claimed, 
however,  that,  as  both  were  absent,  Horner 
acted  in  the  place  of  the  superintendent,  or, 
in  other  words,  acted  as  and  for  the  defend- 
ant, and  that  the  snatch-block  was  used  by 
his  direction.  And  the  jury  all  througli  the 
instructions  g^ven  to  them  by  the  court  were 
charged  upon  the  theory  that  there  was  evi- 
dence from  which  such  a  flnding  could  be 
made.  We  do  not  think  these  instructions 
were  proper  under  tbe  evidence  in  view  of 
the  repeated  decisions  of  this  court  as  to  the 
law  applicable  to  cases  (rf  this  character. 
The  seventeenth  paragraph  of  the  charge  to 
the  jury  is  as  follows:  "It  was  the  duty  of 
the  defendant  to  exercise  reasonable  care  and 
prudence  to  protect  the  men  wIm>  were  em- 
ployed by  and  working  for  it  from  injury; 
and  if  an  injury  to  one  of  their  employes  r». 
suits  from  the  carelessness  of  the  defendant's 
superintendent,  or  their  servant,  having  con- 
trol, direction,  and  management,  of  its  bual- 
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ness,  machinery.and  appliances,  then  the  com- 
:panj  is  liable  unless  the  person  so  injured  has 
contributed  to  said  injury  by  his  own  negli- 
<gence."  It  is  enough  to  say  of  this  instruc- 
tion that  it  is  erroneous,  because  there  is  no 
-evidence  that  Horner  had  authority  to  direct 
what  machinery  or  appliances  should  be  used. 
He  neither  had  the  authority  of  selecting, 
•nor  the  power  to  put  machinery  in  place. 
And  we  may  say  further  that  there  is  no 
•ufflcient  evidence  that  Horner  had  any  agen- 
cy whatever,  in  fact,  in  putting  the  defect- 
ive snatch-block  in  use. 

2.  Certain  witnesses  were  allowed  to  tes- 
ttify  to  declarations  and  statements  made  by 
Homer  relating  to  the  snatch-block  and  its 
use.  These  statements  were  made  before  and 
after  the  accident,  and  were  in  no  sense  a  part 
of  the  res  ge^ta.  This  evidence  was  objected 
to  by  defendant,  and  the  objections  were 
overruled.  The  evidence  was  improper.  The 
declarations  or  admissions  of  an  agent  or 
employe,  made  at  limes  far  removed  from  the 
act  to  which  they  relate,  are  incompetent  as 
evidence.  Lucas  v.  Barrett,  1  O.  Qreene, 
610;  Verry  v.  Railroad  Co.,  47  Iowa,  549; 
a?readway  v.  Railway  Co.,  40  Iowa,  526; 
.Hakes  v.  Myrick,  69  Iowa,  189,  28  N.  W. 
Hep.  575.  Tliere  are  many  objections  made 
to  the  several  parts  of  the  charge  given  by 
the  court  to  t)ie  jury,  which  we  do  not  deem 
it  necessary  to  detern^ine.  As  we  have  said, 
all  of  the  instructions  are  based  upon  the 
idea  that  tliere  was  evidence  from  which  the 
jury  miglit  find  that  Horner  was  a  vice-prin- 
cipal, and  represented  the  company  as  such. 
We  think  there  is  no  such  evidence,  and  the 
instructions  were  therefore  erroneous. 

3.  Much  of  the  argument  of  counsel  for 
appellant  is  to  the  effect  that  the  court  erreil 
in  not  sustaining  a  motion  in  arrest  of  judg- 
ment based  upon  a  variance  between  the 
averments  of  the  petition  and  the  evidence 
introduced  upon  the  trial.  We  need  not  de- 
termine this  question.  An  amendment  to 
the  petition  was  filed,  by  which  it  is  claimed 
.the  alleged  defect  was  cured.  There  is  a  dis- 
pute between  tlie  parties  whether  theameml- 
.ment  was  Sled  within  the  time  and  with 
leave  of  the  court.  We  need  not  determine 
this  question.  It  will  not  arise  upon  a  new 
trial. 

4.  In  view  of  a  new  trial  it  is  proper  that 
we  should  briefly  notice  one  other  alleged  er- 
ror. It  is  a  disputed  fact  in  the  case  whether 
the  plaintiff  was  directed  by  any  one  to  ride 
down  the  tramway  on  one  of  the  cars,  and 
whether  be  was  warned  by  the  by-standers 
that  the  ride  would  be  dangerous.  In  the 
•cross-examination  of  the  plaintiff  as  a  wit- 
ness the  following  questions  were  propound- 
ed to  him  by  the  defendant's  counsel:  "I  will 
ask  you  if  you  were  not  warned  by  more  than 
one  of  your  co-employes  that  it  was  danger- 
ous to  ride  down  on  that  car?"  and  "I  will 
ask  you  if  you  did  not,  when  you  got  into 
that  car.  know  or  have  reason  to  know  that 
it  was  a  dangerous  trip  to  make, — a  danger- 
ous ride?"    Objections  to  these  questions 


were  sustained.  The  objections  should  have 
been  overruled.  If  the  plaintiff  was  warned 
of  the  danger,  and  knew  that  it  was  a  peril- 
ous ride,  these  facts  would  have  been  an  im- 
portant consideration,  as  bearing  upon  the 
question  of  contributory  negligence.  We  re- 
fer to  this  because  more  than  one  witness 
testieed  tliat  the  plaintiff  was  warned  not  to 
ride  down  on  the  car,  and  one  of  these  wit- 
nesses stated  that  the  plaintiff  "said  he  was 
going  to  ride  down  or  break  his  damned 
neck."  For  the  errors  above  pointed  out  the 
judgment  will  be  reversed. 


Edwards  at  al.  «.  Cosaso  et  aL 

{Supreme  Court  cf  Iowa.    May  U,  188B.) 

Appeai^— Pbactiob— Bnj.  ov  Bzcbftioxs. 

An  agreement  to  sobmit  a  cause  for  decision  by 

tbe  court  In  vacation,  to  be  entered  as  of  the  last 

day  of  the  preceding  term,  authorized  by  Code 

Iowa,  i  183,  does  not  extend  the  time  for  filing  a 

bill  of  exceptions  to  a  ruling  upon  instructions, 

which  Is  limited  In  such  cases  to  three  days  after 

verdict  by  section  2789. 

Appeal  from  district  court,  Louisa  county: 
J.  K.  Johnson,  Judge. 

This  cause  was  before  this  court  on  a  for- 
mer appeal.  See  71  Iowa,  297,  32  N.  W. 
Rep.  350.  When  our  decision  was  rendered 
on  that  appeal  the  cause  was  remanded  for 
further  proceedings,  and  by  agreement  was 
tried  by  the  district  court.  From  a  judg- 
ment rendered  in  favor  of  intervener  the 
plaintiffs  appeal. 

K.  Caldwell,  Arthur  Springer,  and  C.  A. 
Carpenter,  for  appellants.  D.  N,  Bpragtte, 
for  appellee. 

Robinson,  J.  1.  Appellee  has  filed  a  motion 
to  strike  from  the  abstract  the  bill  of  excep- 
tions. In  support  of  the  motion  it  is  shown 
that  the  term  of  oonrt  at  which  the  cause 
was  submitted  below  was  finally  adjourned 
on  the  20th  day  of  September,  1887;  that  the 
cause  was  then  taken  under  advisement  by 
the  court,  with  an  agreement  that  a  decision 
should  thereafter  be  rendered  as  on  the  last 
day  of  said  term;  that  the  time  for  filing  a 
bill  of  exceptions  was  not  extended  by  order 
of  the  court  or  judge,  nor  by  consent  of  par- 
ties; that  the  bill  of  exceptions  was  not  in 
fact  filed  until  the  1 1th  day  of  November. 
1887,  on  which  date  the  decision  of  the  court 
was  made  of  record.  Section  2789  of  the 
Code  authorizes  either  partv  to  an  action  to 
take  and  file  exceptions  to  ^he  charge  or  in- 
structions given,  or  to  the  refusal  to  give 
any  instructions  offered,  within  three  days 
after  the  verdict,  and  to  include  such  excep- 
tions in  a  motion  for  a  new  trial.  But  tliia 
court  has  held  tliat  an  agreement  of  pai-ties 
to  extend  the  time  for  filing  a  motion  for  a 
new  trial  did  not  operate  to  extend  the  time 
for  filing  the  exceptions  contemplated  )>y 
that  section.  Bush  v.  Nichols,  41  N.  W. 
Rep.  608.  In  our  opinion,  the  same  rule  is 
applicable  in  this  case.  The  agreement  for 
a  submission  of  tbe  cause,  and  for  a  decision 
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in  vacation  as  of  the  last  day  of  the  t«rm  of 
court  named,  did  not  have  the  effect  of  ex- 
tending the  time  for  filing  the  bill  of  excep- 
tions. Section  183  of  the  Code  authorizes 
auch  a  decision,  bat  does  not  extend  the 
term  at  whidi  the  submission  is  made  for 
any  purpose.  The  motion  must  therefore  be 
sustained.  Deering  v.  Irving,  41  N.  W. 
Bep.  204;  Stete  t.  Leach,  71  Iowa,  55, 32  N. 
W.  Bep.  27. 

2.  The  only  questions  presented  by  appel- 
lants for  our  consideration  involve  an  exam- 
ination of  the  evidence.  Since  that  is  not 
before  us,  the  judgment  of  the  district  court 
is  necessarily  affirmed. 


Sao  County  Bank  e.  Hooper. 

(Supreme  Court  of  lutoa.  May  16,  1889.) 
Res  Anddicata— Warrantt  of  Titli. 
The  grantor  in  a  deed  claimed  under  a  tax-title, 
which  was  voidable  because  the  delinquent  taxes 
had  not  been  extended.  The  grantee  afterwards 
obtained  a  deed  from  the  owner  of  the  patent  title, 
and  then  sued  the  grantor  on  his  warranties,  and 
recovered  the  purohaae  price,  eto.  It  was  ex- 
pressly adjudicated  in  that  action  that  the  patent 
title  was  superior  to  the  tax- title,  upon  which  the 
grantor  relied.  In  an  action  by  toe  grantor  to  re- 
cover the  land,  held,  that  the  adjudication  In  the 
former  action  prevented  plaintiff  from  taking  any- 
thing by  the  fact  that  since  the  rendition  of  that 
judgment  the  tax-title  had  become  valid  by  virtue 
of  the  statute  of  limitations. 

Appeal  from  district  court,  Sac  county;  J. 
P.  Conner,  Judge. 

Action  in  chancery  to  quiet  in  plaintiff  the 
title  to  land.  A  demurrer  to  the  answer  of 
defendant  was  overruleil,  and,  plaintiff  stand- 
ing on  its  demurrer,  a  decree  was  entered  for 
defendant.    Plaintiff  appeals. 

Breen  <fr  J>t^ffle  and  Jot.  H.  Tatt,  for  ap- 
pellant.   Mason  A  Thompnon,  for  appellee. 

Beck,  J.  1.  The  plaintiff  alleges  In  its 
petition  the  following  matters:  That  the 
plaintiff  conveyed  certain  land  by  warranty 
deed  to  defemlant's  grantor;  that  one  Early, 
liolding  a  tax-title  on  the  land,  had  conveyed 
it  to  plaintiff;  that  the  county  treasurer  had 
failed  to  carry  forward  to  the  tax-list  of  the 
year  for  which  the  land  was  sold  for  taxes 
the  prior  delinquent  taxes;  that  by  reason  of 
this  omission  and  defect  the  tiix-title  was 
voidable,  and  could  have  been  set  aside  upon 
repayment  of  the  taxes  paid  by  Early;  that 
Uunter,  who  held  the  patent  title,  commenced 
an  action  against  plaintiff,  the  grantee  of 
Early,  and  defendant  and  his  grantee,  to  quiet 
the  title  of  the  lands  in  him;  that  subse- 
quently defendant  purchased  the  outstand- 
ing title  held  by  Hunter,  and  he  dismissed 
bis  action;  that  afterwards  the  defendant 
brought  an  action  on  the  warranties  of  plain- 
tiff's deed  to  her  grantor,  and  received  the 
consideration  paid  for  the  land,  with  inter- 
est;  and  that,  the  judgment  in  that  action 
having  been  affirmed  in  tlie  supreme  court, 
ibeplaintiff  paidthe  judgment  infull.  Upon 
these  facts  plaintiff  claims  that  it  is  entitled 
to  a  reconveyance  of  the  land  from  defend- 


ant, and  prays  that  it  may  be  adjudged  the 
owner  thereof,  and  defendant  may  be  barred 
and  estopped  from  claiming  title  to  the  land. 
Defendant,  answering,  alleges  that  it  has 
been  adjudicated  in  an  action  in  the  district 
court  of  Sac  county,  wherein  defendant  was 
plaintiff,  and  the  plaintiff  in  this  case  was 
defendant,  tliat  defendant's  title  to  the  land 
is  paramount  and  superior  to  the  title  of 
plaintiff.  Copies  of  the  pleadings  in  that  ac- 
tion are  made  exhibits  to  the  answer.  Plain- 
tiff demurred  to  the  answer,  the  demurrer 
was  overruled,  and  thereupon  a  decree  was 
entered  for  defendant. 

2.  This  action  was  brought  upon  the  war- 
ranties of  the  deed  made  by  plaintiff  to  de- 
fendant's grantor,  defendant  having  bonght 
the  title  held  by  Hunter,  and  claiming  that  to 
be  the  valid  outstanding  title. 

3.  Counsel  of  the  respective  parties  agree 
that  the  rule  in  this  state  Is  that,  to  author- 
ize  recovery  upon  the  breaches  of  the  contract 
of  warranty  in  a  deed,  actual  ouster  of  the 
warrantee  need  not  occur,  but  that  there  will 
be  constructive  eviction  when  the  superior 
title  is  asserted  in  hostility  to  the  title  under 
which  the  warrantee  holds  theland.  Brandt 
V.  Foster,  5  Iowa,  287;  Fnnk  t.  Cresswell,  Id. 
62:  Royer  v.  Foster,  62  Iowa,  821, 17  N.  W. 
Rep.  516. 

4.  Delinquent  taxes  for  previous  years,  it 
is  provided  by  statute,  shall  be  carried  for- 
ward in  succeeding  tax-books,  and  any  sale 
for  delinquent  taxes  not  so  carried  forward 
is  invalid.  Code,  §845.  Barke  v.  Early, 
72  Iowa,  278,  38  N.  W.  liep.  677;  Hooper  v. 
Bank,  72  Iowa,  280,  83  N.  W.  Rep.  681; 
Dows  V.  Dale,  74  Iowa,  1(«,  37  N.  W.  Rep. 
1;  Gardner  v.  Early,  69  Iowa,  43,  28  N.  W. 
Rep.  427.  It  is  shown  by  the  exhibits  set 
out  in  defendant's  answer  that  the  delin- 
quent taxes  for  which  the  land  was  sold  had 
not  been  carried  forward  to  the  subsequent 
year,  and  on  that  ground  the  tax-sale  was 
held  invalid. 

5.  Counsel  for  plaintiff  maintains  that  the 
tax-deed  was  not  absolutely  void,  but  voida- 
ble only,  and  was  capable  of  becoming  valid 
through  the  statute  of  limitation  applicable 
to  actions  involving  tax-titles.  Their  posi- 
tion appears  to  be  this:  The  tax-deed  is  not 
void,  but  voidable  only.  Unless  an  action  ir 
brought  to  defeat  the  tax-deed  within  flvi 
years,  its  informality  is  cured,  and  it  becomes 
valid.  In  the  case  before  us,  it  is  insisted, 
no  such  action  was  prosecuted,  and,  as  pos- 
session was  held  under  the  tax-deed,  when 
the  five  year^  had  run  it  became  valid,  and 
plaintiff  now  holds  a  valid  tax-deed  for  the 
land.  In  our  opinion,  we  need  not  consider 
the  questions  presented  by  counsel.  The 
case  m  ust  be  determined  upon  other  questions. 

6.  The  answer  allows  an  adjudication  in 
the  action  brought  to  recover  upon  the  war- 
ranties in  the  deed,  to  the  effect  that  defend- 
ant's title  acquired  from  Hunter,  the  holder 
of  the  patent  title,  was  superior  to  plaintiff's 
tax-title.  Plaintiff  and  defendants  were  par- 
ties to  this  adjudication.    Plaintiff  is  forever 
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Mtoi^ed  to  deny  the  fact  adjudicated.  That 
&ct  was  the  superiority  of  tlie  title  defend- 
aat  aoqolred  from  the  holder  under  the  pat- 
ent title. 

7.  But  connsel  assert  that  plaintiff's  tax- 
tikie  grew  into  validity  by  reason  of  lapse  of 
time  and  the  statute  of  limitations  since  that 
adjudication.  But  plaintiff  bases  its  title 
opon  the  sante  deed — the  same  facts — which 
it  set  up  in  the  former  action  to  establisli  the 
superiority  of  its  title.  In  tho  former  ad- 
judication it  was  declared  that  it  did  not  hold 
title.  Now,  the  running  of  time  under  the 
statute  of  limitations  does  not  give  plaintiff 
title,  for  the  effect  of  the  statute  is  to  bar 
objections  to  the  title, — to  defeat  defenses 
against  it ;  not  to  cure  defects  in  it  by  changing 
the  law  and  the  facts.  When  the  former  ad- 
judication of  the  Ciise  was  had,  the  rights  of 
the  parties  were  settled  and  fixed.  It  was 
adjudicated  that  defendant  held  the  title  to 
the  land  which  she  acquired  from  Hunter. 
Surely  it  cannot  be  that,  after  a  year  or  two, 
plaintiff's  title  grows  into  perfection  from 
some  germ  of  validity  existing  within  it  when 
the  adjudication  was  made.  Adjudications 
do  not  thus  settle  rights  of  parties,  securing 
them  to-day,  and  defeating  them  to-morrow, 
on  the  ground  that  lapse  of  time  has  validat- 
ed those  claims  which  by  the  adjudication 
were  declared  invalid.  In  onr  opinion,  the 
decree  of  the  district  court  ought  to  be  af> 
firmed. 


Bkid  et  eU,  o.  Abkknetht. 
(Supreme  Court  of  lawa.    May  15, 1889.) 

MORTOAOKS — DeUTBRT. 

t.  A  mortgaj^,  duly  delivered  and  recorded,  is 
not  aitected  by  the  subBtitation  of  new  notes  of 
the  same  amount  and  terms  as  the  original  notes 
secured  thereby,  the  originals  having  become  de- 
faced. 

a.  The  ezocatlon  and  reooidiag  of  a  mortmge 
pursuant  to  a  previous  agreement  to  that  effeot 
constitutes  a  sufficient  delivery  and  aoceptanoe 
thereof. 

Appeal  from  district  court,  Winneshiek 
oounty;  G.  T.  Granobb,  Judge. 

Action  to  set  aside  a  mortgage  from  T.  C. 
Johnson  to  the  defendant.  March  9,  1888, 
the  plaintiffs  commenced  an  action  by  attach- 
ment against  J.  H.,  T.  G.,  and  S.  C.  John- 
son, copartners,  to  recover  on  acconnt.  On 
the  same  day  the  attachment  was  levied  up- 
on the  land  in  question,  and  afterwards,  on 
the  30th  day  of  August.  1887,  judgment  was 
entered  in  said  action  against  the  defendants 
therein  for  91,701  and  costs,  with  order  for 
the  sale  of  the  lands.  On  the  20th  day  of 
January,  1882,  T.  0.  Johnson,  in  whom  the 
title  to  said  lands  was,  duly  executed  and 
aeknowledged  a  mortgage  thereon  to  the  de- 
fendant, to  secure  the  payment  to  her  of 
$4,000,  with  interest  according  to  four  prom- 
issory notes  for  $1,000  each,  payable  Janu- 
ary 1,  1884,  1885,  1886,  and  1887,  "of  even 
date  herewith,"  which  mortgage  was  Uled 
for  record  and  recorded  on  the  25th  day  of 
January,  1882.     The  phdntiffis  allege  that 


said  mortgage  is  &audn]«Bt,  void,  and  with- 
out consideration;  that  it  was  executed  and 
accepted  to  defraud  the  eocisting  and  subse- 
quent creditors  of  the  maker  thereof,  and  is 
held  by  defendant  with  that  intent;  that,  be- 
fore extending  the  credit  to  sstid  Jobnsona 
on  which  said  judgment  was  rendered,  they 
were  told  by  the  Johnsons  that  they  owed  the 
defendant  nothing;  that  the  defendant  knew 
of  said  representations,  and  that  they  were 
made  for  the  purpose  of  obtaining  said 
credit;  that  the  Johnsons  are  insolvent;  that 
the  notes  purporting  to  be  secured  by  said 
mortgage  are  without  consideration,  and 
void,  and  were  executed  solely  to  defeat  and 
defraud  the  creditors  of  the  Johnsons;  that 
they  were  never  signed  or  delivered  until 
after  plaintiffs'  attachment  was  levied  on  the 
land;  wherefore  they  ask  a  decree  declaring 
said  mortgage  null  and  void,  and  junior  and 
inferior  to  their  judgment.  The  defendant, 
answering,  denies  generally  the  allegations 
of  the  petition.  The  case  was  submitted  to 
the  court,  and  decree  rendered  dismissing 
the  plaintiffs'  petition,  and  judgment  against 
the  plaintiffs  for  costs,  from  which  they  ap- 
peal. The  further  facts  appear  in  the  opin- 
ion. 

F.  8.  Burling  and  ff.  R.  WUlett,  for  ap- 
pellants.    L.  Bullis,  for  appellee. 

Given,  C.  J.  1.  The  mortgage  In  ques- 
tion, having  been  executed  and  recorded  long 
before  the  levying  of  the  attachment,  is  prior 
in  point  ot  date.  It  is  claimed  by  appellants 
that  the  mortgage  and  notes  were  not  deliv- 
ered to  nor  accepted  by  the  defendant  until 
after  the  levying  of  their  attachment.  The 
defendant  and  her  husband,  testifying  in 
April,  1888,  say  tliat  tlie  defendant  did  not 
have  the  notes  and  mortgage  at  the  time  the 
assessor  called  in  1885,  but  each  say  that  she 
had  them  since,  three  or  four  years  prior  to 
the  time  they  were  giving  testimony.  This 
shows  a  delivery  long  prior  to  the  levying  of 
plaintiffs'  attachment.  The  defendant  t^ti- 
fled  that  the  notes  produced  on  the  trial  were 
not  the  original  notes  given  with  the  mort- 
gage; that  the  original  notes  had  been  writ- 
ten upon  by  the  children,  and  were  given 
up,  and  the  notes  produced  were  taken  in 
lieu  thereof.  Mr.  Roberts  testified  that  he 
drew  the  notes  produced  on  the  trial  at  some 
time  since  June,  1886,  as  he  knew  from  the 
fact  of  having  changed  the  color  of  Ink  used 
in  his  bank  at  that  date.  We  think  it  very 
clearly  appesirs  that  the  mortgage  and  orig- 
inal notes  had  been  delivered  to  the  defend- 
ant and  accepted  by  her  before  the  suing  out 
of  the  plai  nti  If s' attachment.  The  fact  that 
the  notes  originally  given  had  been  substi- 
tuted by  others  for  the  same  amount,  and 
upon  the  same  terms,  would  not  affect  the 
security. 

2.  It  also  appears  from  the  testimony  that 
tlie  mortgage  in  question  was  executed  and 
placed  of  record  in  pursuance  of  a  previous, 
agreement  on  the  part  of  T.  C.  Johnson  to 
give  his  mortgage  to  the , defendant  on  the 
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Lind  described  to  aecure  S^tOOO.  We  tMnk, 
with  such  agreeBtent,  tfae  vaortgnge  may  be 
deemed  delivered  and  accepted  when  filed 
for  record.  Day  t.  Griffith,  15  Iowa,  104; 
Deere  v.  Nelson,  73  Iowa.  187. 84  X.  W.  Rep. 
809. 

3.  It  does  not  appear  wben  the  indebted- 
ness of  the  Johnsons  to  the  plaintiSs  accrued, 
nor  is  it  material,  as  the  plaintiffs  have 
tailed  to  sustain  their  allegntion  that  they 
were  told  by  the  Johnsons  that  they  owed 
tlie  defendant  nothing,  and  that  the  defend- 
juit  knew  of  such  rppresentatioDS,  and  that 
tJiey  were  made  to  obtiiin  credit. 

4.  The  considtiration  for  the  notes  and 
mortgage  was  an  indebtedness  from  the 
Johnsons  to  Alexander  Abernethy,  plaln- 
tifl's  husband.  It  is  not  a  question  of  Alex- 
wider  Abeinethy's  right  to  transfer  the  in- 
debtedness to  his  wife,  either  with  or  with- 
out consideration,  but  whether  there  was  an 
indebtedness  from  the  Johnsons  to  turn  for 
which  the  notes  and  mortgage  were  given. 
While  the  transaction  out  of  which  the  in- 
debtedness is  claimed  to  have  arisen  seems 
to  be  very  poorly  remembered,  yet  we  think, 
upon  the  whole  testimony,  the  preponder- 
ance is  in  favor  of  the  conclusion  that  the 
Johnson  brothers  were  indebted  to  Alexander 
Al)ernethy  in  the  full  sum  of  1^,000,  and ' 
that  this  mortgage  was  given  in  good  faith,  I 
to  secure  that  sum,  ami  was  given  to  tiie  de- 
fendant because  of  an  unwillingness  on  the 
part  of  her  brothers  to  settle  with  Mr.  Aber- 
nethy in  any  otlier  way.  We  tJiink  the  de- 
cree of  the  district  court  is  fully  sustained  by 
the  evidence,  and  it  is  therefore  affirmed. 


State  o.  Chigaoo,  M.  A  St.  P.  By.  Co. 

{Suvrvm*  Court  of  Iowa.    May  U^  1888.) 

HroHWATs — Obbtbuotionb, 

i.  Upon  the  trial  of  an  iadictmact  aotost  a 
railway  company  tor  obstructing  a  street  on  a  speci- 
fied day  by  permitting  its  cars  and  engines  to  re- 
main thereon,  the  defendant,  to  con  fine  the  state's 
evidence  to  an  obstruction  occurring  on  the  day 
mentioned  in  tbe  indictment,  should  move  to  eom- 
pel  the  prosecutor  to  elect  upon  which  act  of  ob- 
struction he  will  proceed,  and,  not  having  done  so, 
obi«ctions  to  evidence  of  other  obstructions,  and 
to  iostmctiona  based  thereon,  are  unavailing. 

i.  Tfae  fact  that  the  obetruotion  of  the  streets  is 
necessary  to  the  switching  and  moving  of  defend- 
ant's cars  T»  no  defense. 

8.  It  is  not  error  to  charge  that  malhse  Is  act  an 
essential  element  of  suob  offense,  but  that  it  must 
bave  been  a  willful  obstruction,  and  to  define 
"willfully"  as  "intentionally  or  knowingly," 
w^hen  the  jvrv  are  also  instructed  that,  to  be  in- 
dictable, we  ODStmctlon  must  have  been  unreaaon- 
able,  as  the  error  in  the  definition  of  ttie  word 
"willfully, "  if  any,  is  corrected  by  the  latter  part 
of  tbe  charge. 

Appeal  from  district  court,  Wapello  coun- 
ty ;  Dei.L  Stuabt,  Judge. 

The  defendant  was  indicted,  tried,  and 
convicted  for  obsttuctiug  a  street  in  the  city 
<tf  Ottumwa,  aoA  it  appeals. 

V/iambers,  MeEJroy  &  Roberta,  for  appel- 
lants.   A.  J.  Baker,  Atty.  Gen.,  tot  the 


'RVTBaooKt  J.  1.  Tli«  following  is  a  copy 
»f  tbe  Indictment:  "The  said  Chicago,  Mil- 
waukee &  St.  Paul  Railroad  Company,  on 
the  1st  day  of  September,  in  tbe  year  otour 
Lord  one  thousand  eight  hundred  and  eighty 
seven,  in  Uie  county  aforesaid,  controlUag 
and  operating  a  certain  line  of  railroad  run- 
ning in,  upon,  over,  and  along  South  Market 
street,  in  the  city  of  Ottumwa,  Wapello 
county,  Iowa,  said  street  being  a  public 
highway  in  and  from  said  city,  d£l  willfully, 
unlawfully,  and  maliciously  put,  and  cause 
to  he  put,  engi  nes  and  cars  on  and  across  said 
Market  street  and  public  highway,  at  a  point 
on  said  street,  in  said  city,  at  or  near  tlie 
bridge  across  the  Des  Moines  river;  and  did 
then  and  there  willfully  and  maliciously 
cause  and  permit  said  engines  and  cars  to  re- 
main on  and  across  said  street  and  public 
highway,  tiiereby  willfully  and  malidoiisly 
olistructing  entirely  the  free  use  of  said  high- 
way, contrary  to  and  in  violation  of  law." 
It  will  be  observed  that  the  act  was  charged 
to  have  been  done  on  a  ceitain  day.  Tlie  evi- 
dence tended  to  show  that  on  different  days 
before  the  finding  of  the  indictment,  and  be- 
fore and  after  the  day  named  in  the  indict- 
ment, tbe  defendant  obstructed  said  street 
with  cars  and  locomotive  engines  for  such 
length  of  time  as  to  interfere  with  travel  by 
the  public.  The  deiendant  objected  to  this 
evidence,  beeause  the  prosecutor  was  there- 
by endeavoring  to  introduce  evidence  of 
more  than  one  offense.  The  objection  was 
overruled,  and  it  is  claimed  this  ruling  was 
erroneous. 

If  the  indictment  had  charged  that  the 
street  was  obstructed  on  ttie  day  named,  and 
on  divers  otlier  days,  up  to  the  finding  of  tiie 
indictment,  the  evidence  would  have  been 
clearly  admissible.  It  is  common  practice  in 
this  state  upon  indictments  charging  the 
keeping  of  gambling  houses  and  disorderly 
houses  to  prove  distinct  acts,  and  to  submit 
all  to  the  jury  as  constituting  but  one  of- 
fense. We  do  not  determine  whether  this 
may  be  done  where  a  single  act  is  charged 
upon  a  given  day,  as  in  the  case  at  bar;  Ixit 
the  defendant  in  a  case  of  this  kind  should 
move  tbe  court  to  compel  the  prosecution  to 
elect  upon  which  act  or  offense  he  will  claim 
a  verdict.  An  objection  to  the  evidence  can- 
not be  sustained.  This  appears  to  be  tbe 
rule  In  all  cases  where  the  evidence  tends  to 
show  that  more  than  one  offense  of  the  kind 
cttarged  was  committed.  Maxw.  Crim. 
Proc.  517;  State  v.  Crimmins,  81  Kan.  376, 
2  Pac.  Rep.  574;  Whart.  Crim.  Law,  207. 

2.  The  court,  in  the  ninth  paragraph  of 
the  charge,  directed  the  jury  that  the  defend- 
ant was  guilty  if  it  unreasonably  obstructed 
Mai'ketstreet  "within  the  time  mentioned  in 
tbe  evidence  in  the  case. "  This  part  of  the 
charge  is  claimed  to  t)e  erroneous,  upon  tlie 
ground  that  the  jury  should  liave  been  di- 
rected that  they  should  consider  but  one  act 
of  obstructing  the  street.  We  do  not  think 
this  objection  is  well  taken.  It  the  evidence 
was  properly  admitted,  as  we  have  found,  It 
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was  competent  for  the  jury  to  consider  it  the 
same  as  if  the  offense  charged  in  the  indict- 
ment bad  been  laid  with  a  oontinuando. 

3.  It  appears  from  the  evidence  that  the 
street  crosses  the  railroad  track  at  or  near  the 
yards  where  the  defendant  made  up  its 
trains  and  switched  its  cars.  The  defendant 
offered  evidence  to  the  effect  that  it  was 
necessary  in  the  transaction  of  its  business, 
in  moving  and  switclilng  its  cars,  that  they 
should  stand  in  the  street  for  a  short  time, 
and  that  there  whs  a  reasonable  necessity  for 
so  doing.  The  court  did  not  take  this  view 
of  tl)e  Citse,  and  Instructed  the  jury  that  ne- 
cessity or  convenience  were  not 'matters  to  be 
considered  in  determining  the  question  of 
guilt  or  innocence.  This  ruling  was  correct. 
An  obstruction  to  a  highway  will  not  be  ex- 
cused on  the  plea  of  its  being  necessary  for 
the  carrying  on  of  ttie  party's  business, 
though  such  obstruction  be  only  occasional. 
Bex  V.  Bussell,  6  East,  427;  People  v.  Cun- 
ningham, 1  Denio,  524;  Rex  y.  Jones,  3 
Camp.  230. 

4.  The  court  instructed  the  jury  that  it 
was  not  necessary  that  they  should  find  that 
the  railway  company  or  its  employes  acted 
maliciously  in  order  to  find  the  defendant 
guilty,  but  that  it  was  sufficient  if  the  street 
was  willfully  obstructed;  and  that  to  act 
willfully  means  to  act  intentionally  or  know- 
ingly. It  is  claimed  that  this  instruction  is 
erroneous,  because  mere  knowledge  or  inten- 
tion is  not  sufficient  to  constitute  the  willful 
act  for  which  a  conviction  may  be  hnd. 
This  part  of  the  charge  is  to  be  considered  in 
connection  with  other  paragraphs,  where 
the  jury  was  expressly  direct^  that  to  justi- 
fy a  conviction  they  must  find  that  the  ob- 
struction complained  of  was  unreasonable. 
We  think  that  when  thus  considered  the  ob- 
jection cannot  be  sustained.  In  our  opinion 
the  judgment  of  the  district  court  should  be 
affirmed. 


Andbbson  et  al,  e.  Union  Pao.  Bt.  Co. 
Oalbraith  v.  Chicago  &  N.  W  Bt.  Go. 

{Supreme  Cou/rt  of  lown.  May  15, 18S9.) 
Justices  or  the  Peace — Attacdmext. 
Under  Code  Iowa,  S  S511,  providing  that  "suits 
commenced  by  attachment  may  be  commenoed  in 
any  county  and  township  wherein  any  portion  of 
the  proper^  is  found,  and  justices  shall  have  ju- 
risdiction therein  witbln  the  county, "  a  justice  of 
the  peace  has  jurisdiction  of  an  action  commenoed 
by  the  attachment  of  property  within  the  town- 
ship, though  defendant  Is  a  non-resident  of,  and  Is 
not  found  within,  the  state,  and  is  not  personally 
served  with  notice.  Beotions  8507,  8509,  limiting 
the  jurisdiction  of  justices  to  the  county,  and  pre- 
scribing that  suit  may  be  brought  In  the  township 
where  plaintiff  or  defendant  resides,  and  section 
8517,  providing  that  actions  In  justtoes'  courts  are 
commenced  by  voluntary  appearance  or  by  notice, 
apply  only  to  actions  commenced  by  personal  serv- 
ice, or  to  actions  in  the  district  court. 

Appeals  from  district  court,  Pottawatta- 
mie county;  C.  F.  Loofbourrow,  Judge. 

Actions  in  attachment,  brought  before  a 
Justice  of  the  peace.  Judgments  were  ren- 
dered against  the  defendants  and  the  gar- 


nishees. On  appeal  to  the  district  conrt  the 
garnishees  insisted  that  the  transcript  of  the 
justice  of  the  peace  showed  a  want  of  juris- 
diction ;  but  judgment  was  entered  in  the 
district  court  against  the  garnishees,  from 
which  they  appealed. 

Wright,  B<ddti>in  dk  Haldaru,  for  appel- 
lants, amifh,  Harl  A  MoCabt  and  Fliek- 
tnger  Bros,,  for  appellees. 

Bbok,  J.  1.  These  action*  present  similar 
facts  and  involve  the  same  questions  of  law. 
The  amount  in  controversy  being  less  than 
910U,  they  are  brought  here  by  appeal  upon 
certificates,  mch  of  which  is  in  the  following 
language:  "Has  a  justice  of  the  peace  juris- 
diction to  entertain  and  take  cogniTuince  of  a 
suit  ag^nst  a  non-resident  of  the  state  of 
Iowa,  and  to  issue  a  writ  of  attachment  in 
said  suit,  to  be  levied  upon  the  property  of 
such  non-resident  found  within  the  township 
of  said  justice,  and  enter  a  judgment  in  such 
snit  subjecting  the  attached  property  to  the 
payment  of  the  plaintiff's  claim,  when  sacb 
non-resident  defendant  is  not  found  in  any 
county  or  township  within  the  state  of  Iowa, 
and  is  not  personally  served  with  notice  of 
the  institution  of  the  suit,  either  within  <Mr 
without  the  state,  but  in  which  the  provis- 
ions of  sections  3609  and  3610  of  the  Code 
were  fully  complied  with?" 

2.  Code,  §  3SI1,  is  in  tiie  following  lan- 
guage: "  Actions  to  recover  personal  proper- 
ty and  suits  commenced  by  attachment  may 
be  commenced  in  any  county  and  township 
wherein  any  portion  of  the  property  is  founds 
and  justices  shall  have  jurisdiction  therein 
within  the  county."  This  section  prescribes 
that  the  place  of  bringing  an  action  by  at- 
tachment before  a  justice  of  the  peace  shall 
be  in  the  township  wherein  any  portion  of 
the  property  is  found.  Sections  8507  and 
3509  limit  the  jurisdiction  of  justices  of 
the  peace  to  the  oounty,  and  prescribe  that 
suits  may  be  brought  before  them  in  "the 
township  where  the  plaintiff  or  defendants, 
or  one  of  several  defendants,  resides."  Sec.. 
tion  8511  applies  to  actions  in  attachments. 
The  other  sections  cited  apply  to  actions  com- 
menced by  personal  service  of  notice.  Tht-y 
do  not,  therefore,  conflict,  and  each  is  of 
force  when  applied  to  its  proper  subject. 
Counsel  insist  that  this  section  is  nullified  by 
sections  8507  and  8517.  As  we  bare  just 
said,  sections  3511  and  3507  apply  to  differ- 
ent subjects,  and  are  not  in  conflict.  Section 
3517  provides  that  "actions  in  justices' 
courts  are  commenced  by  voluntary  appear- 
ance or  by  notice."  Counsel  insist  that  ac- 
tions cannot  be  commenced  by  attachments, 
and  therefore  the  expression  found  in  section 
8511,  "suits  commenced  by  attachment,"  is 
a  misuse  of  terms.  It  seems  to  us  that  the 
legislature  may  prescribe  what  stiall  t>e  re- 
garded as  the  commenoement  of  an  action, 
and  declare  that  an  attachment  shall  be  so 
regarded.  This  is  done  in  this  section.  But, 
without  sach  legislative  provision,  an  at- 
tachment is  the  commenoament  of  an  action 
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where  no  personal  Berviee  is  had.  It  is,  in 
such  case,  an  action  in  rem.  .  Actions  of  this 
cbaActer  are  commenced  by  the  seizure  of 
the  ret,  which  confers  Jurisdiction  upon  the 
coui  t  to  proceed  to  judgment  after  notice  by 
publicsiliun  or  by  posting,  which  shall  bind 
the  property,  bat  not  the  person,  of  defend- 
ant.  When  no  personal  service  is  had  on  the 
defendant,  notice  is  given  by  posting  up 
written  notices  as  prescril>ed  in  Code,  §§ 
3609,  3610.  It  wiU  be  readily  seen  that  the 
provisions  of  the  statute  whidi  we  have  cited 
refer  to  actions  by  attachment  in  justices* 
courts.  Sections  cited  by  counsel  as  being  in 
conflict  therewith  apply  to  other  subjects, 
viz.,  personal  actions,  or  actions  in  tlie  dis- 
trict court.  There  is  no  conflict  in  these  sev- 
era!  statutes.  Other  positions  and  arguments 
of  defendant's  counsel  need  not  be  consid- 
ered, as  it  is  made  plain  by  the  consideration 
wt:  have  stated  that  the  judgment  of  the  dis- 
trict court  ongbt  to  be  aiflrmed. 


Gt.EA80M  et  al.  V.  Collett. 
(Supreme  Court  of  Iowa.    Hay  IB,  1889.) 
Appeal — Jckisdicttoh. 
Facta  essential  to  the  jarisdictlon  of  the  su- 
preme court  must  appear  on  the  f  ikce  of  the  record, 
and,  as  an  appeal  mast  he  taken  within  six  months 
from  Ute  leDdttion  of  the  Judgment,  (Code  Iowa, 
{  3173.)  jurisdiction  cannot  be  assumeid  where  the 
record  gives  merely  the  day  and  month,  and  not 
the  year,  of  the  entry  of  judgment,  and  states  that 
notice  of  appeal  was  served  on  the  attorneys  of 
the  adverse  party  sod  on  the  cleric,  but  does  not 
show  bow  long  after  entry  of  judgment  the  appeal 
wastalien. 

Appeal  from  district  court,  Ida  county;  J. 
H.  Macoubek,  Judge. 

Action  to  restrain  defendant,  who  was  a 
purcliaaer  at  execution  sale,  from  removing 
or  interfering  with  certain  crops.  There  was 
judgnetent  for  the  plaintiffs,  and  the  defend- 
ant appeals. 

L.  A.  Berry,  for  appellant.  Kiner  it  Rid- 
dle and  ITarren  <£  Buehanan,  for  appellees. 

Granoer,  J.  Tlicre  is  no  record  to  justi- 
fy this  court  in  assuming  jurisdiction  in  this 
case.  Prom  the  abstract  it  appears  that  the 
judgment  of  the  district  court  was  entered 
December  20tli.  The  recorJ  then  shows 
"notice  of  appeal,  and  service  thereof  on 
Kiner  it  Riddle  and  Warren  &  Buchanan,  at- 
torneys for  plaintiffs,  and  on  F.  H.  Hilliard, 
clerk  of  the  court."  There  is  nothing  to 
show  the  year  in  which  the  judgment  of  the 
district  court  was  entered,  nor  how  long 
after  the  entry  of  the  judgment  the  appeal 
was  tak^n.  Facts  essential  to  the  jurisdic- 
tion of  this  court  mast  appear  on  the  face  of 
the  record.  They  are  not  presumed.  Ap- 
peals must  be  taken  within  six  months  from 
the  rendition  of  the  judgment  or  order  ap- 
pealed from,  and  not  afterwards.  Code, 
§  8173.  This  appeal  may  or  mny  not  have 
been  taken  within  the  time  prescribed  by 
law.  In  the  absence  of  an  affirmative  show- 
ing, the  appeal  must  be  dismissed. 


State  v.  Moore. 
(Supreme  Court  of  Iowa.    May  IS,  1889.) 
CaiinRAi.  liAW — ApPBAi- 
Where  appellee  alleges  that  it  Is  not  made  to  ap- 
pear that  the  evidence  is  embodied  in  appeUant's- 
abstract,  appellant  must  show  by  a  transcript  con- 
taining a  bill  of  ezoeptions  all  the  evidence  intro- 
duced on  the  trial,  or  must  show  that  his  abstraot 
on  file  embodies  all  the  evidence,  and  without  such- 
showing  it  cannot  be  determined  whether  the  ver- 
dict is  contrary  to  evidence  or  not,  nor  whether' 
there  was  error  in  giving  instructions.    The  in- 
structions given  having  stated  the  law  correctly, 
it  will  be  presumed  that  they  were  based  on  the 
testimony. 

Appeal  from  district  court.  Mills  county: 
A.  B.  Thoknell,  Judge. 

Indictment  for  keeping  a  place  where  in- 
toxicating liquors  were  kept  for  sale  and  sold" 
contrary  to  law;  trial  to  a  jury;  verdict  of 
guilty;  motion  for  a  new  trial  overruled; 
judgment  that  defendant  pay  a  flne  of  3500, 
— to  all  of  which  defendant  excepts,  and  from^ 
which  judgment  he  appeals. 

Watkiiis  &  Williamt,  for  appellant.  A. /- 
Baker,  Atty.  Gen.,  for  the  State. 

Given,  C.J.  1.  The  attorney  general  claims 
ttiat  it  is  not  made  to  appear  by  bill  of  ex- 
ceptions or  otherwise  from  the  record  that 
the  evidence  taken  on  the  trial  is  enibodiM' 
in  the  appellant's  abstract.  This  claim  being- 
made,  it  devolves  upon  appellant  to  show 
by  a  transcript  containing  a  bill  of  exceptions- 
all  the  evidence  introduced  on  the  trial,  or 
that  his  abstract  on  file  embodies  all  the  evi- 
dence. Without  such  a  showing,  we  can- 
not determine  whether  the  verdict  is  con- 
trary to  the  evidence  or  not,  nor  whether 
the  court  erred  in  giving  instructions.  Tlie 
instructions  given,  taken  tugelher,  state  the 
law  correctly,  and,  in  the  absence  of  a  show- 
ing to  the  contrary,  we  presume  they  were 
based  upon  the  testimony.  The  Judgment  of 
the  district  court  is  afflrmed. 


State  «.  McCcluxth  et  al. 
(Supreme  Court  of  Iowa.    May  16,  \S8>.) 

APFBAI>— AKOUXT  in  CONTaOVBBIT— iHTOXIOAnXO- 
LlQCORS — JUSTICB'S  JCDOMBMT. 

1.  Where  a  petition  to  subject  premises,  on  wtUob 
intoxicating  liquors  have  been  unlawfully  kept,  to 
the  payment  oi  the  flne  for  the  violation  of  tbe 
law,  and  costs,  alleges  that  the  defendant  in  the- 
prosecution  was  fined  tlOO,  and  the  costs  taxed  at 
16.70,  and  that  both  the  flne  and  costs  are  unpaid, 
the  amount  In  controversy  exceeds  tlOO,  as  the- 
Iowa  statnte  authorizes  the  same  ruling  with  re- 
spect to  costs  as  It  does  with  respect  to  the  flne. 

3.  Code  Iowa,  i  15.56,  as  amended  by  Acts  21st 
Gen.  Assem.  c.  66,  %  13,  provides  that  flnes  and' 
costs  assessed  or  judgments  rendered  for  any  vio- 
lation of  the  provisions  of  the  Code  relating  to  the 
sale  of  intoxlosting  liquors  shall  be  a  lien  on  the 
premises  occupied  and  used  for  the  purpose  with 
the  knowledge  of  the  owner.  Other  sections  of 
the  Code  provide  that  exeoution  to  enforce  a  jus- 
tice's judgment  can  only  issue  against  personalty; 
that  a  lien  may  be  obtained  on  realty  by  causing  a- 
transcript  to  be  flled  in  the  clerk's  office  of  the  dis- 
trict court;  and  that  judgments  for  flnes  in  crim- 
inal cases  may  be  made  a  lien  on  realty  in  the  sama- 
manner  and  with  like  effect  as  in  oivil  action. 
Held,  that  a  judgment  of  a  justice  for  a  violation 
of  the  liquor  law  is  not  a  lien  upon  raaltx  from  its- 
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rendition,  without  tmj  further  st^s  being  taken, 
and  that  a  proceeding  in  the  district  court,  before 
s  transcript  baa  been  filed  therein,  to  sabjeet  the 
pcemises  to  aale,  cannot  be  maintained. 

Appeal  from  district  court,  Mahaska  coun- 
ty; Datis  Ryan,  Judge 

Action  to  subject  real  estate  to  the  pay- 
ment of  a  judgment.  There  was  a  trial  by 
Jury,  and  a  verdict  and  judgment  for  defend- 
ants.   The  plaintiff  appeals. 

Haskell  cS  ffreer,  for  api>el!ant.  John  F. 
Lacy,  Wm.  R.  Lacy,  and  D.  C.  Wagoner,  for 
appellees. 

Robinson,  J.  Defendants  were  the  own- 
ers of  certain  real  estate  in  Oskniuosu,  known 
as  the  "Downing  House  Property,"  and  leased 
it  to  one  Kelly.  He  sublet  a  portion  of  it  to 
others.  On  the  15th  day  of  July,  1887,  a 
clerk  of  the  subtenants  was  convicted  in  jus- 
tice's court  of  violating  the  provisions  of 
chHpter  6  of  title  11  of  the  C!ode,  in  regard  to 
the  sale  of  intoxicating  liquors,  and  was  ad- 
Judged  to  pay  a  Bne  of  $100,  and  the  costs  of 
suit,  taxed  at  $6.70.  The  petilion  alleges 
that  the  defendants  knew  tliat  intoxicating 
liquors  were  being  kept  in  said  premises  for 
sale,  and  were  sold,  in  violation  of  law,  dur- 
ing the  time  in  question,  and  asks  that  the 
premises  be  subjected  to  the  payment  of  the 
fine  and  costs  against  the  clerk. 

1.  Appellees  insist  that  this  court  has  no 
Jurisdiction  of  the  case,  for  the  reason  that 
the  amount  in  controversy  does  not  exceed 
$100,  and  no  question  of  law  has  been  certi- 
fied fpr  its  determination.  The  appellant 
contends  that  the  amount  in  controversy  in- 
cludes both  the  Qne  and  costs,  and  therefore 
that  it  is  9106.70.  The  petition  alleges  tliat 
the  fine  and  costs  are  wholly  unpaid.  The 
statute  authorizes  the  same  ruling  with  re- 
spect to  costs  that  it  does  in  regard  to  Ones; 
hence  the  full  amount  of  both,  as  alleged  in 
the  petition,  must  be  regarded  as  in  contro- 
versy. 

2.  It  is  insisted  by  appellees  that  the  relief 
demanded  by  appellant  cannot  be  granted, 
for  the  reason  that  no  transcript  of  the  judg- 
ment has  l)een  certified  to  the  office  of  the 
d-rk  of  the  district  court  of  Mahnslta  county. 
Section  1558  of  the  Code,  as  amended  by  sec- 
tion 12,  c.  66.  Acts 21st  Gen.  Assem.,  provides 
that,  for  all  fines  and  costs  assessed  or  judg- 
ments rendered  for  any  violation  of  the  chap- 
ter of  the  Code  relating  to  tlie  sale  of  intoxi- 
cating liquors,  the  premises  and  property, 
personal  and  real,  occupied  and  used  for  the 
purpose,  with  the  knowledge  of  the  owner, 
shall  be  liable,  and  that  all  such  fines,  costs, 
and  judgments  shall  be  a  lien  on  such  real 
estate  until  paid.  The  language  of  the  sec- 
tion, considered  alone,  is  broad  enough  to 
make  judgments  rendered  by  justices'  courts 
liens  upon  real  estate  from  the  date  of  their 
rendition,  without  the  taking  of  further  steps. 
But  that  such  was  not  the  effect  intended  by 
the  general  as!>embly  is  evident,  when  other 
provisions  of  the  Code  are  considered.  It  is 
contrary  to  the  spirit  and  policy  of  our  law 


to  permit  the  title  to  real  estate  to  b«  affected 
by  judgments  of  justices'  courts.  They  are 
not  courts  of  record.  Executions  to  enfbrce 
their  judgments  issue  only  against  personal 
property.  Code,  g  3570.  Tlie  action  of  for- 
cible entry  and  detainer  for  the  recovery  of 
the  possession  of  real  estate  is  allowed  in  jus- 
tice's court,  but,  even  in  such  action,  the 
question  of  title  cannot  be  investigated. 
Code,  §  3620.  ^Vhen  the  title  to  real  estate 
is  put  in  issue,  it  becomes  the  dnty  of  the 
justice,  without  proceeding  further,  to  certi- 
fy the  cause  and  the  papers  to  the  district 
court.  Coile.  §  3535.  Liens  on  real  estate 
may  be  secured  by  causing  a  transcript  of  tlie 
judgment  In  justice's  court  to  be  certified  to 
and  Sled  in  the  olBce  of  the  clerk  of  the  dis- 
trict court,  (Code,  §S  3567,  3568;)  and  when 
that  is  done  the  judgment,  for  all  practical 
purposes,  becomes  a  judgment  of  the  district 
court.  Id.  Judgments  for  fines  in  all  crim- 
inal actions  may  be  made  liens  on  real  estate 
in  the  same  manner,  and  with  like  effect,  as 
judgments  in  civil  actions.    Code,  §  4609. 

Judgments  of  the  supreme  and  district 
court  are  liens  upon  real  estate  of  the  judg- 
ment debtor  in  certain  cases.  Code,  §  2882. 
No  personal  judgment  against  the  property 
owner  for  the  Qne  and  costs  adjudged  against 
the  violator  of  the  law  is  authorized  in  pro- 
ceedings of  this  character.  Their  purpose  is 
to  ascertain  if  the  premises  in  which  the  law 
was  violated  are  liable  for  the  payment  of 
the  judgment  rendered  on  account  of  the  vio- 
lation. Polk  Co.  v.  Hierb,  87  Iowa,  366.  In 
that  case  it  was  held  that,  before  such  prop- 
erty can  be  taken  for  the  payment  of  a  judg- 
ment of  the  nature  of  tliat  in  question,  its 
liability  must  be  duly  established  in  a  pro- 
ceeding to  which  the  owner  is  a  party.  But 
tlie  property  cannot  be  said  to  be  liable  for 
the  payment  of  the  judgment,  unless  it  can 
be  levied  upon  and  sold  to  satisfy  it.  Execu- 
tion can  issue  in  this  cause  only  to  satisfy 
the  costs  which  accrued  herein .  The  district 
court  cannot  in  tiie  first  instance,  nor  can 
this  court  on  appeal,  authorize  the  sale  of  real 
estate  on  execution  from  justice's  court.  In 
our  opinion,  the  statute  under  consideration 
was  not  designed  to  make  judgments  of  jus- 
tices' couiis  liens  on  real  estate,  nor  to  sub- 
ject real  estate  to  sale  on  execution  issued 
from  such  coorta,  in  any  case.  TberBfore, 
when  this  cause  was  tried,  and  judgment 
rendered  in  the  district  court,  the  property  in 
question  was  not  liable  to  the  payment  of 
plaintiff's  judgment.  What  phiintiff  really 
asks  us  to  determine  is  that,  if  it  should  file 
a  certified  transcript  of  its  judgment  in  the 
otBce  of  thederkof  the  district  court,  itoould 
tlien  subject  the  property  in  question  to  the 
payment  of  its  judgment.  But  an  adjudica- 
tion to  that  efifect  would  not  create  a  lien  on 
the  property.  PiaintifC  may  conclude  not  to 
file  the  transcript,  or  when  it  is  filed  defend- 
ants may  have  ceased  to  have  any  interest  in 
the  property.  In  either  case,  the  adjudica- 
tion asked  by  plaintiff  would  prove  to  be  but 
an  idle  form.  Conrto  are  required  to  deter- 
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min<'  the  effect  of  esttblialied,  not  hypotbeti- 
cal,  facts. 

3.  in  view  of  thie  eooclasion  we  reach  as 
to  tlM  merits  of  the  case,  the  HUeged  errors  of 
which  appellant  complains  are  wholly  imma- 
terial, and  need  not  be  fuither  considered. 
Since  the  judgment  of  the  disUict  court  is  the 
only  one  which  could  have  been  rendered  un- 
der the  admitted  facts  of  tbe  case,  it  i»  af- 
firmed. 


Stbahan  v.  Town  op  Malverh. 

{Svpreme  Court  of  Towa.    May  15, 1889.) 

ESTABUSBMCNT  OF  STBIETS — FSAUD. 

1.  In  an  action  to  recover  for  land  sold  to  a  town 
for  the  ostensible  purpose  of  a  street,  the  defense 
t)eiDff  that  the  real  purpose  was  a  conspirsOT,  to 
wU(^  plMntUC  was  a  party,  to  olrtain  the  land  far 
a  TsUroad  right  of  way,  and  compel  the  tax-pajers 
of  the  town  to  pay  for  it  by  pretendinf;  to  estab- 
lish a  street  thereon,  the  record  of  proceedings 
tabeo  by  the  railroaa  oompaay  to  condeom  the 
land  in  question  was  admissiUe  to  stiow  tlwt  ttte 
company  was  at  that  time  endeavoring  to  get  pos- 
session of  it. 

3.  A  witness,  who  was  defendant's  mayor  when 
the  transaotion  in  question  occurred,  was  prop- 
erly permitted  to  testify  as  to  what  was  the  real 
intent  and  purpose  of  the  council  in  passing  the 
ordinance  establishing  the  street. 

3.  Where  the  Jury  were  expressly  charged  that, 
"if  the  purpose  was  to  purchase  land  to  he  devoted 
to  the  use  of  a  street  for  said  towa,  yon  have  no 
right  to  inmiire  whether  there  was  need  of  such 
street,  or  whether  the  location  thereof  was  wise 
or  nowise.  Said  trustees  had  the  right  to  deter- 
mine the  necessity  for  street*  and  estalillah  the 
same  in  said  town ;  and  the  wisdom  of  their  course 
in  determining  what  streets  should  be  established 
ia  not  reviewable,  "—there  is  no  ground  for  the 
crittdam  that  the  instructions  deny  tli«  ri^t  of 
the  town  to  purchase  land  for  street  purposes. 

4.  The  ordinance  establishing  the  street  is  only 
prima  fade  evidence  that  it  was  established  for 

gublio  use  as  snob,  and  the  fact  may  be  shown,  to 
e  otherwise. 

5.  The  action  of  the  town  council  in  agreeing  to 
pay  piaintlfF  for  procuring  the  land,  ostensibly  for 
•  sti«et,  but  in  reality  for  the  fraudalent  purpose 
«f  securing  it  tor  a  railroad  right  of  way  and  in- 
posing  the  oost  u^n  the  tax-payers,  was  tiltra 
vires  and  void. 

Appeal  from  district  court.  Mills  covnior; 
A.  B.  TuoRKBLt.,  Judge. 

Action  to  recover  land  aold  to  tiie  defend- 
ant town  tor  aa  avenue.  Judgment  for  de- 
fendant, and  plaintiff  appeals. 

E.  B.  Woodruff,  P.  P.  KeU*9,  and  L.  T. 
Qenung,  for  appdlanL  W.  8.  Letoi*  and 
Stotu  &  Qillitand,  for  appellee. 

Grakoeb,J.  In  1879  the  defendant  town 
adopted  an  onlinance,  and  went  through  the 
legal  forms  of  establishing  within  its  limits 
what  is  known  as  "Union  Avenue,"  and 
plaint) S  avers  that  by  an  itgreement  with  the 
defendant  be  purchased  the  land  on  which 
the  avenue  is  located  for  the  defendant,  and 
for  which  the  defendant  was  to  pay  btm 
^'3.024.  with  interest  at  10  per  cent  until 
paid.  The  defendant's  claim  is  that  tlie  land 
was  never  designed  by  tiie  town  as  an  av- 
enue, but  only  as  a  right  of  way  for  a  rail- 
road, and  for  which  purpose  it  was  taken 
and  used,  and  that  the  town  council,  in  the 
steps  taken  by  it  to  establish  an  avenue,  was 
v.42N.w.no.6— 24 


acting  in  concert  with  the  plaintiff  and  others 
to  Indirectly  secure  a  right  of  way  for  the 
railroad  at  the  expense  of  the  defendant  town; 
that  it  was  a  fraudulent  combination  be- 
tween pliuntiff  and  others,  with  no  intention 
whatever  to  provide  an  avenue  for  public 
use. 

1.  The  essential  fact  for  the  disposition  of 
the  case  is,  did  the  council  of  the  defendant 
town  agree  with  the  plaintiff  to  pay  for  the 
strip  of  land  for  tlie  purpose  of  an  avenue  or 
for  the  right  of  way  for  the  railroad?  This 
seems  to  liave  been  the  view  substantially 
taken  by  the  district  court,  and  the  question 
properly  for  us  is  were  the  testimony  and  in- 
structions legitiiuiite  to  the  inquiry?  The 
railroad  company  had  taken  steps  to  condemn 
the  right  of  way  through  the  town  and  over 
the  land  in  question,  and  the  record  of  tliese 
proceedings  was  put  in  evidence,  against 
the  objections  of  tlie  plaintiff,  on  the  grounds 
that  the  awards  were  nut  ps<id.  As  the  jury 
must  pass  upon  the  question  of  the  purpose 
of  the  proceedings  of  the  council,  and  the 
agreement  with  the  plaintiff  as  to  this  par- 
ticular piece  of  laud,  and  under  the  allega- 
tion tliat  the  purpose  of  all  parties  was  to  se- 
cure a  right  of  way  for  the  railroad,  and  not 
in  fact  an  avenue,  it  was  proper  for  the  jury 
to  be  placed  as  near  as  the  testimony  could 
place  it,  as  the  pai-tics  were  at  the  time  of  tiM 
transactions  to  ascertain  their  purposes;  and 
the  fact  that  the  railroad  company  was  at 
that  time  endeavoring  to  get  the  right  of  way 
would  be  proper  for  consLIeration,  and  also 
what  was  done  with  the  knowledge  of  the 
parties  charged  with  the  collusion.  The  rec- 
ord does  not  show,  as  claimed  by  appellant, 
that  the  jury  were  left  to  infer  that  the  right 
of  way  WiW  condemned  for  the  railroad  com- 
pany; and  it  appears  that  this  testimony  was 
admitted  only  to  show  that  the  company  was 
trying  to  get  the  right  of  way,  and  as  one 
link  in  a  cliaiu  of  evidence  tending  to  prove 
tliat  the  acts  of  tlie  council  and  the  plain- 
tiff were  to  secure  it  for  the  company,  and 
in  the  manner  claimed  by  defendant. 

2.  Error  is  assisned  as  to  the  testimony  of 
one  H.  £.  Boehner,  who  was  at  Uie  time 
mayor  of  the  town,  and  who  gave  testimony 
as  to  what  occurred  at  the  town  council,  and, 
among  other  questions,  was  this:  "What,  if 
anything,  do  you  know  as  to  what  caused  the 
council  to  pass  the  ordinance  establishing 
Union  avenue?"  Against  the  objection  th^ 
it  was  incompetent  and  immaterial,  the  wit- 
ness answered,  and  the  answer  discloses  that 
before  the  passage  of  the  ordinance  the  com- 
pany was  grading  its  road  on  the  land  in 
question;  that  it  was  talked  that  the  coun- 
cil had  not  the  right  to  pass  tlie  ordinance; 
that  the  plaintiff  would  take  and  bold  the 
warrants  to  be  issued;  and  that  the  legisla- 
ture could  be  induced  to  pass  an  act  author- 
izing the  town  to  bund  its  indebtedness;  that 
a  bond  had  been  given  by  plaintiff  and  others 
lor  the  right  of  way  for  the  railroad  through 
the  township;  that  the  road  was  then  par- 
tially constructed  over  the  land  in  question; 
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with  other  facta  tending  to  show  the  purpose 
of  the  ordinance.  Under  the  allegations  of 
a  fraudulent  conspiracy  or  arrangement  to 
defraud  the  tax-payers  by  a  pretense  to  estab- 
lish an  avenue  wlien  the  real  purpose  was  to 
purchase  the  right  of  way,  this  testimony 
was  clearly  competent  and  material.  Witli- 
out  such  a  rule  it  would  be  almost  impossible 
to  establish  the  fact  of  such  a  combination. 
It  was  a  question  of  the  intent  or  purpose 
witli  which  they  acted. 

3.  CJounsel,  in  argument,  present  objec- 
tions to  several  instructions  given  by  the 
court,  and  parts  of  instructions,  on  the  the- 
ory that  they  contravene  the  right  of  tlie  de- 
fendant town  to  purcliase  land  for  street, 
park,  or  other  public  purposes,  and  hence 
that  tbey  are  erroneous.  Such  is  not  the  le- 
gal import  of  the  instructions.  On  the  con- 
trary, they  clearly  recognize  the  right  of  the 
town  to  make  such  purchases,  and  hold  that 
if  such  a  contract  was  made  with  tlie  plain- 
tiff he  is  entitled  to  recover.  The  fourth, 
fifth,  and  sixth  instructions  by  the  court  in- 
dicate the  tenor  of  its  instructions  through- 
out, and  of  themselves  answer  many  of  the 
objections  presented,  and  to  that  end  they 
are  here  inserted:  "(4)  The  powers  that  can 
be  lawfully  exercised  by  a  municipal  corpor- 
ation like  the  defendant  are  such  only  as  are 
enumerated  in  the  statute.  They  cannot 
lawfully  go  beyond  or  exceed  the  authority 
granted  to  them  by  the  statute,  and  the 
trustees  of  such  corporation  cannot  by  indi- 
rection appropriate  the  funds  or  pledge  its 
credit  to  assist  improvements  or  projects  to 
which  the  statute  of  the  state  does  not  au- 
thorize them  to  give  assistance.  (5)  The 
question  to  be  determined  by  you  in  this  con- 
nection L<>,  was  the  credit  of  said  town,  or 
its  funds,  appropriated  to  purchase  land  to  be 
used  for  a  street,  or  was  such  appropriation 
in  fact  made  to  purchase  right  of  way  for 
said  railroad  company?  If  the  purpose  was 
to  purchase  land  to  be  devoted  to  the  use  of 
a  street  for  said  town,  you  have  no  right  to 
inquire  whether  there  was  need  of  such 
street,  or  whether  the  location  thereof  was 
wise  or  unwise.  Said  trustees  bad  the  right 
to  determine  the  necessity  for  streets,  and 
establish  the  same  in  said  town,  and  the  wis- 
dom of  their  course  in  determining  what 
Streets  should  be  established  is  not  reviewa- 
ble in  this  court.  But  whether  the  funds  or 
credit  of  said  town  were  appropriated  to  pur- 
chase land  for  a  street  or  for  right  of  way  for 
said  railway  company  is  a  proper  subject  of 
inquiry,  and  if  you  should  find  from  the  evi- 
dence that  under  tlie  semblance  of  purchas- 
ing lands  for  a  street  said  trustees  of  said 
town  were  in  fact  purchasing  the  right  of 
way  for  the  railway  company,  then  they  were 
acting  beyond  the  scope  of  their  authority, 
and  the  contract  entered  into  with  reference 
thereto  cannot  be  enforced.  (6)  If  you 
should  find  from  the  evidence  that  when  said 
street  was  established  by  the  trustees  of  the 
town,  and  the  contract  therefor  entered  into 
witb  plaintiff,  the  purpose  in  so  doing  was  to 


provide  a  street  for  the  use  of  the  town,  it 
will  make  no  difference  that  soon  thereafter 
the  right  of  way  thereon  was  granted  to  the 
railway  company.  To  be  invalid,  the  original 
object  in  establishing  said  street  and  in  pur- 
chasing the  right  of  way  therefor,  must  hare 
been  by  indirection  thereby  to  furnish  a 
right  of  way  for  the  railroad  company.  The 
question  whether  said  appropriation  was 
made,  and  the  contract  entered  into  witb 
plaintiff,  for  the  purpose  of  providing  a  street 
for  the  town,  or  for  the  purpose  of  buying 
the  right  of  way  for  the  railroad  company, 
are  questions  of  fact,  to  be  determined  by  you 
from  all  the  evidence  and  circumstances  of 
the  case. "  These  instructions  go  so  far  as 
to  preclude  the  jury  from  making  inquiry  as 
to  a  necessity  fur  an  avenue,  but  limit  in- 
quiry as  to  the  purposeof  thecouncil  in  pass- 
ing the  ordinance,  i. «.,  did  the  council  design 
the  establishment  of  an  avenue  or  the  pro- 
curement of  a  right  of  way? 

'4.  It  is  urged  that  after  the  passage  of 
the  ordinance  establishing  the  avenue  it 
must  t>e  taken  as  true  that  it  was  estab- 
lished for  public  use  as  such.  That  is  true, 
prima  facie.  But  the  fact,  as  thus  estab- 
lished, may  be  overcome  by  proofs  sufll- 
cient  to  show  the  facts  otherwise.  There  is 
!  nothing  in  the  cited  cases  of  Bankhead  v. 
Brown,  25  Iowa,  540,  or  Town  of  Cherokee 
V.  Land  Co.,  52  Iowa.  279. 3  N.  W.  Rep.  42, 
not  in  harmony  with  this  view.  In  the  lat- 
ter case  it  is  held  tliat  the  council  is  clotlied 
with  authority  to  determine  the  wants  and 
necessities  of  the  public,  and  that  ita  action 
in  exercising  this  power  cannot  be  questioned 
on  the  ground  that  it  is  in  conflict  witb  the 
public  interest.  But  it  holds  that  "the  court 
may  inquire  whether  land  appropriated  by  a 
city  is  taken  for  public  purposes;"  and  that 
is  the  inquiry  in  this  case.  "Public  pur- 
poses," within  the  meaning  of  the  law  as  to 
the  authority  of  the  council  in  such  cases, 
would  not  mean  a  right  of  way  for  railroad 
purposes. 

5.  As  against  the  claim  that  the  action  of 
the  town  council  was  lUtra  t>tre$,  we  are  re- 
ferred to  City  of  Marshalltown  v.  Forney,  61 
Iowa,  578.  16  N.  W  Rep.  740,  and  counsel 
urge  that  this  case  does  not  differ  from  that 
in  principle.  That  was  a  case  in  which  an 
alley  was  vacated  in  order  that  an  opera- 
house  could  be  built  by  an  individual,  and 
the  point  was  made  that  the  act  of  the  coun- 
cil was  ultra  vires,  and  the  court  held  other- 
wise, and  on  the  ground  that  the  council  was 
vested  with  the  power  to  vacate  streets  and 
alleys;  that  the  act  of  vacation  put  an  end  to 
the  public  interest  in  the  land;  and,  in  sub- 
stance, that  it  was  a  matter  of  no  public  con- 
cern that  the  land  was  devoted  to  a  private 
purpose.  It  is  not  claimed  in  that  case  that 
the  act  of  vacation  was  not  a  conscientious 
one,  in  the  public  interest.  How  different 
the  case  at  bar.  Here  the  council,  although 
pretending  to  establish  an  avenue  for  public 
use,  are  using  the  power  they  possess  as 
agents  for  the  public  to  impose  upon  it  an 
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unlawful  burden  of  taxation.  This  the  jury 
must  have  found.  The  distinction  between 
the  two  cases  is  too  plain  to  require  further 
comment. 

6.  The  testimony  of  the  plaintiff  leiwes  lit- 
tle if  any  room  for  doubt  that  tbe  finding  of  the 
jnry  was  right.  His  statements  show  that  the 
whole  purpose  of  the  council  and  other  par- 
ties was  at  the  time  to  secure  for  the  railroad 
company  a  right  of  way  through  the  town, 
and  it  was  felt  that  it  sbonld  be  made  a  pub- 
lic burden  by  way  of  taxation.  However 
well  equity,  from  tbe  stand-point  of  a  public 
enterprise,  would  clothe  the  effort,  it  was  a 
plain  violation  of  tbe  letter  and  spirit  of  the 
law,  and  tbe  courts  cannot  sanction  it.  Af- 
firmed. 


Spbncb  et  al.  v.  McDonough. 
(Sux/reme  Court  of  Iowa.    Kay  16, 1889.) 

'WATKR-Ck>UIISE8— RtPABIAN  R1OHT8. 

When  the  gronnds  of  an  action  are  that  defend- 
ant has  no  right  to  dam  a  stream  so  as  to  deprive 
plaintiff  of  tbe  nee  ot  the  water,  and  that  be  has 
no  right  to  permit  hogs  to  have  free  access  to  it, 
and  the  evidence  follows  the  same  theory,  a  de- 
cree enjoin  ing  defendant  from  "  so  damming  or  ob- 
structing the  natural  flow  of  the  oreek  as  that  the 
same  shall  become  stagnant  or  fool  in  any  manner, 
so  that  tbe  water  shall  be  unwholesome  for  the 
use  of  plaintifPs  stock, "  cannot  be  sustained. 

Appeal  from  district  court,  Delaware  coun- 
ty; John  J.  Net,  Judge. 

Action  in  equity  to  enjoin  defendant  from 
damming  and  polluting  the  water  of  a  stream. 
There  was  a  trial,  and  a  decree  in  favor  of 
plaintifbi.    Tlie  defendant  appeals. 

Yoran  <6  Arnold,  for  appellant  Herriek 
(£  Doxsee,  for  appellees. 

Robinson,  J.  The  parties  to  this  action 
own  adjoining  farms,  which  are  devoted  in 
part  to  the  business  of  stock  raising.  These 
farms  are  intersected  by  a  water-course, 
which  in  ordinnry  seasons  contains' a  stream 
of  water  which  flows  from  the  farm  of  de- 
fendant southward  across  the  land  of  plain- 
tilTa,  and  is  sufficient  for  the  stock  of  plain- 
tiffs and  defendant.  In  tlie  spring  or  early 
summer  of  1887,  defendant  constructed  a 
dam  across  this  water-course,  a  few  feet 
north  of  the  land  of  plaintiffs,  which  had  the 
effect  to  create  a  pool  of  water  6  or  8  inches 
deep,  15  or  20  feet  wide,  and  5  or  6  rods  long. 
That  dam  was  afterwards  replaced  by  anoth- 
er, made  in  part  with  a  large  watering  trough, 
but  tbe  effect  was  alK>ut  the  same  as  that  of 
tbe  first  dam.  It  is  claimed  by  plaintiffs  that 
the  dam  obstructs  the  How  of  a  natural  and 
permanent  stream,  to  their  damage;  that  if 
it  were  unobstructed  it  would  furnish  all  the 
water  needed  for  their  stock,  as  it  had  done 
for  many  years  previous  to  the  building  of 
the  dam,  but  that  the  dam  has  so  obstructed 
the  flow  of  water  that  it  is  insufiBcient  for 
their  stock;  that  when  the  flow  is  not  en- 
tirely stopped  the  water  is  so  impure  in  con- 
sequence of  the  acts  of  defendant  as  to  be  un- 
fit for  the  nse  of  stock.  Defemlant  admits 
tbe  construction  of  the  dams,  but  insists  that 


they  were  made  necessary  by  lack  of  rains 
in  1887 ;  that  he  did  no  more  in  constructing 
them  than  was  necessary  to  obtain  a  sufficient 
supply  of  water  for  his  own  stock;  and  that 
the  diminished  flow  onto  the  land  of  plain- 
tiffs was  not  due  to  any  unauthorized  act  on 
his  part. 

The  evidence  shows  that  the  season  of 
1887  was  unusually  dry;  that  the  stream  in 
question  was  much  affected  by  the  drought; 
that  in  the  driest  time  most  if  not  all  the 
water  collected  by  defendant  came  from 
springs  on  his  own  land,  and  that  his  device 
for  obtaining  a  supply  of  water  was  a  com- 
mon one,  and  that  it  did  not  give  a  greater 
supply  of  water  than  his  stock  required. 
Some  of  the  evidence  tends  to  show  that  at 
times  a  scum  formed  on  tbe  surface  of  the 
pool  above  the  dam  and  flowed  thence  onto 
the  land  of  plaintiffs.  The  decree  rendered 
by  the  district  court  perpetually  enjoins  de- 
fendant "from  80  damming  or  obstructing 
the  natural  flow  of  the  water  in  the  creek" 
where  it  crosses  the  land  of  defendant  above 
that  of  plaintiffs,  "aa  that  the  same  shall  be- 
come stagnant  or  foul  In  any  manner,  so  that 
the  water  shall  be  unwholesome  for  the  use 
of  plaintiffs'  stock."  The  decree,  by  neces- 
sary Implication,  holds  that  defendant  had  a 
right  to  construct  the  dam.  Since  piaintifCs 
do  not  appeal,  that  must  be  regarded  as  the 
law  of  this  case,  and  we  are  only  required  to 
determine  whether  tbe  law  and  the  evidence 
justify  the  limitation  fixed  by  tbe  decree, 
which  is,  in  effect,  that  the  natural  flow  of 
the  stream  shall  not  be  so  obstructed  as  to 
render  the  water  which  flows  from  the  ob- 
struction onto  the  premises  of  plaintiffs  un- 
wholesome for  the  use  of  their  stock. 

The  right  of  defendant  to  use  all  the  water 
of  the  stream,  if  so  much  is  required  by  his 
stock,  seems  to  be  recognized  by  the  decree, 
and  is  sanctioned  by  law.  Washb.  Easem. 
331;  Gould,  Waters,  §  205;  Aug.  Water- 
Courses,  §  128;  Miner  v.  Gilmour,  12  Moore, 
P.  C.  166;  Stein  v.  Burden,  29  Ala.  127.  It 
is  well  settled,  also,  that  the  lower  owner  on 
a  water-course  has  the  right  to  iiave  the  water 
which  flows  from  the  land  of  an  upper  owner 
in  as  pure  and  wholesome  a  condition  as  a 
reasonable  and  proper  use  of  the  stream  by 
the  upper  owner  will  permit.  The  latter  has 
no  right  to  pollute  the  water  unnecessarily. 
Washb.  Easem.  831-334;  Dumont  v.  Kel- 
logg, 29  Mich.  420;  Wood,  Nuis.  §  427  et 
seq.;  Ckwley,  Torts,  587;  Oladfelter  v.  Walk- 
er, 40  Md.  13.  The  evidence  shows  that  the 
supply  of  water  secured  by  means  of  the 
dam  was  not  more  than  the  stock  of  defend- 
ant needed.  At  times  it  was  insufficient. 
The  stream  was  so  small  that  the  needed 
supply  could  be  accumulated  only  by  means 
of  a  reservoir.  If  scum  formed  on  the  pool, 
it  was  because  of  the  dry  and  hot  weather, 
and  not  because  of  an  unnecessary  accumu- 
lation of  wator.  But  the  pollution  of  wator 
complained  of  by  plaintiffs  in  their  petition 
is  not  that  which  results  from  stagnation. 
Tliey  complain  that  the  dam  i 
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of  water  from  defendant's  onto  their  prem- 
ises in  ordinary  times,  and  that  defendant 
"for  several  years  past"  has  maintained  on 
his  premises  bog-pens  upon  and  over  the 
water-course,  and  has  "kept  therein  a  large 
nnmber  of  hogs,  thus  polluting  the  water  of 
said  creek,  and  rendering  it  unwholesome  for 
the  use  of  plaintiffs'  said  stock;  and  defend- 
ant now  maintains  said  pens,  and  keeps 
therein  a  large  number  of  hogs,  as  statt>d, 
with  the  effect  as  above  stated."  The  petU 
tion  does  not  charge  that  the  water  became 
stagnant  or  foul  by  reason  of  the  dHm.  'i  not 
is  complained  of  only  on  the  ground  that  "in 
ordinary  times"  it  wholly  prevents  the  flow 
of  water  from  tlie  premises  of  defendant  onto 
the  premises  of  plaintiffs. 

It  is  conceded  by  appellees  that  tlie  use  of 
the  land  of  defendant,  through  which  the 
stream  (lows,  as  a  hog  pasture  is  not  involved 
on  this  a|>peai.  The  evidei&ce  as  to  the  pollu- 
tion of  the  water  was  cbieBy  directed  to  its 
use  for  hogs.  There  is  but  little  evidence  as 
to  the  conilition  of  the  water  in  the  pool  as  a 
result  of  stagnation.  If  it  be  admitted  that 
the  allegations  and  prayer  of  the  petition  are 
broad  enough  to  permit  the  relief  against 
stagnant  water  given,  yet  we  are  of  the  opin- 
ion that  plaintiffs  failed  to  show  that  the 
condition  of  the  water,  if  stagnant  and  un- 
wholesome, was  due  to  any  unauthorized  act 
of  the  plaintiffs.  No  doubt  the  defendant 
should  be  restrained  from  so  interfering  with 
the  stream  as  to  unnecessarily  injure  tlie 
plaintiffs,  but,  until  he  has  done  or  has 
threatened  to  do  some  unauthorized  act,  he 
should  not  be  subjected  to  the  annoyance  and 
expense  of  litigation.  The  relief  grunted  by 
the  district  court  would  have  been  proper,  had 
it  been  supported  by  the  pleadings  and.  the 
evidence.  lu  fact,  it  was  not  that  which 
plaintiffs  sought.  The  real  grounds  of  their 
action  were.  In  substance,  that  defendant 
had  no  right  to  dam  the  stream,  and  that  he 
had  no  right  to  permit  hogs  to  have  free  ac- 
cess to  it.  Neither  of  these  grounds  is  in- 
volved in  this  appeal.  We  conclude  that  the 
decree  of  the  district  court  should  be  reversed. 


McKee  «.  McKek. 
(Supreme  Court  of  Iowa.  May  Ifl,  188S.) 
OiTORCE — Ckvbltt. 
In  an  action  by  a  wife  for  divorce,  plaintiff's 
evidence  sbowed  that  defendant  had  often  ac- 
cused her  of  being  unchaste;  that  he  sometimes 
addressed  her  in  profane  language;  that  he  was 
guilty  of  eavesdropping:  accused  plaintiff  of 
neglecting  her  house-work  to  spend  time  on  the 
street;  and  often  spoke  to  her  disparagingly,  in 
presence  of  their  children ;  and  that  he  sometimes 
punished  the  children  unduly.  It  appeared  that 
defendant  was  jealous  of  the  attentions  of  plain- 
tiff's physician  to  her,  and,  while  defendant  con- 
ceded that  plaintiff  and  the  physician  had  not  l)een 
fuilty  of  adultery,  yet  it  appeared  that  plaintiff, 
nowing  her  husband's  feelings  towards  the  phy- 
sician, persisted  in  requiring  the  latter>s  services, 
and  that  he  sometimes  visited  her  daily  for  wei^s, 
though  it  was  not  shown  that  he  was  more  skiUfui 
or  more  readily  obtained  than  others.  While  plain- 
tiff was  frequently  unwell,  it  was  not  shown  that 
her  health  was  affected  by  any  of  the  charges  made 


by  defendant.  In  her  petition  plaintiff  complained 
of  defendant's  treatment  of  ner  dbildien  by  a 
former  husband,  but  it  appeared  that  at  the  tune 
of  the  acts  complained  of  plaintiff  had  treated 
them  as  of  little  consequence.  Defendant  visited 
a  woman,  from  whom  he  had  formerly  been 
divorced,  during  her  last  sickness,  and  erected  a 
monument  at  her  grave,  on  wtiioh  sbe  was  de- 
scribed as  his  wife.  Held,  tbal  do  grouad  for 
divorce,  within  the  statutes  of  Iowa,  was  shown. 

Appeal  from  district  court,  Poweshiek 
county;  W.  B.  Lewis,  Judge. 

Tlie  plaintiff  asks  a  decree  divorcing  her 
from  defendant,  and  awarding  her  alimony 
and  the  custody  of  minor  cliildren.  Her  pe- 
tition was  dismissed  on  the  merits  on  final 
hearing,  and  judgment  rendered  against  de- 
fendant for  costs.     The  plaintiff  appeals. 

W.  H.  Redman  and  Cole,  McVey  <£'  Clarke, 
for  appellant.    Scott  <£  CliUe,  fur  appellee. 

BoBiNSOM,  J.  The  plaintiff  was  married 
to  defendant  in  May,  1872.  She  was  then  34 
years  of  age,  and  the  mother  of  two  children 
by  a  former  husband.  The  defendant  was 
abont  55  years  of  age,  and  had  been  previously 
married  to  a  woman  who  was  then  living,  but 
who  had  obtained  a  divorce  from  him.  He 
also  had  several  children,  fruits  of  his  first 
marriage,  then  living.  Plaintiff  had  known 
the  detVndant  personally  but  a  short  time 
before  she  married  him ;  one  week,  it  is  said, 
being  all  the  time  required  for  the  courtship 
and  marriage.  Before  the  wedding  took 
place  plainlifl  knew  that  defendant  and  his 
tirst  wife  did  not  live  happily  together,  and 
liad  been  warned  that  she  wotild  liave  trouble 
with  him.  She  lived  with  him  after  tiieir 
marriage  until  May,  1884,  when  sbe  left  him, 
and  commenced  an  action  for  divorce.  Tliat 
wiis  compromised,  the  defendant  paying  her 
9600  or  S700,  and  conveying  to  her  real  es- 
tate of  the  value  of  about  $3,000,  and  she  re- 
turned to  his  home  in  September,  1884.  They 
lived  together  from  that  time  until  September, 
1886,  when  plaintiff  again  left  defendant,  and 
a  few  months  afterwards  she  commenced  this 
action.  Five  children  have  been  born  to 
these  parties.  Of  the  children,  one  t>oy,  born 
in  October,  1873,  and  another  born  in  June, 
1877,  weresent  to  the  State  Industrial  School 
at  Eklora,  on  the  application  of  both  parents, 
in  November,  1886.  One  girl  born  in  June, 
1875,  another  burn  in  May.  1879,  and  a  boy 
born  in  May,  1882,  remained  under  the  coa- 
trol  of  the  father. 

Plaintiff  claims  that  defendant  has  been 
guilty  of  such  inhuman  treatment  as  to  en- 
danger her  life.  The  evidence  on  her  part 
tends  to  show  that  defendant  on  numeroas 
occasions  accused  her  of  want  of  chastity; 
that  he  sometimes  used  profane  language  in 
addressing  her;  that  he  was  guilty  of  eaves- 
dropping; that  he  accused  her  of  spending 
unnecessary  time  in  the  streets,  to  the  neglect 
of  her  house-work;  that  he  was  lacking  ia 
kindness  to  her  when  she  was  sick;  that  he 
frequeutly  spoke  to  and  of  her  In  a  disparag- 
ing manner,  in  the  presence  of  their  children; 
and  that  on  several  occasions  he  punished 
some  of  the  children  with  undue  severity. 
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Defendant  denlM  mnch  of  tbe  testimony  as 
to  his  alleged  bad  conduct,  and  explains  much 
ot\t  in  a  maoDer  which  makes  it  seem  less 
to  bis  discredit  than  is  clulrued  by  plaiutifl. 
We  think  the  evidence  fairly  shows  tliat  dur- 
ing the  last  few  years  of  their  married  life 
the  defendant  was  jealous  of  tbe  attentions 
of  a  family  physician,  and  frequently  charged 
plaintiff  with  improper  conduct  with  him. 
Tbe  evidence  does  not  stiow  any  unchaste  in- 
tercourse l)etween  the  plaintiff  and  tbe  phy- 
sician, and  defendant  concedes  that  tliere  was 
none,  bnt  bis  feelings  were  not  wholly  with- 
out foundation.    Plaintiff  knew  of  her  bos- 
band's  feelings  towards  tbe  physician,  yet 
persisted  in  requiring  his  professional  services 
frequently.     The  pliysician,  with  knowledge 
of  the  fact  that  defendant  believed  improper 
relations  to  exist  between  him  and  plaintiff, 
visited  her  frequently,  and  at  times  daily,  for 
weeks  together.    Many  of  these  visits  were 
made  after  tbe  last  separation',  but  tbe  fact 
that  they  were  permitted  tends  to  show  that 
tbe   remarks  of  tbe  husband  in  regard  to 
plaintiff  and  tbe  physician  were  not  wholly 
without  cause.     It  is  not  claimed  that  tl>e 
physician  in  question  was  mure  skillful  or 
more  accessible  than  others.    Some  of  the 
evidence  tends  to  show  that  at  times  tbe  con- 
dition of  plaintiff  was  such  tliat  charges  of 
unchasity  would  affect  her   health,  and,  if 
made  while  sick,  would  retard  her  recovery. 
But  a  careful  examination  of  all  the  evidence 
convinces  us  that  none  of  ttie  cond  uct  of  which 
plaintiS  complains  had  any  serious  or  per- 
manent effect  upon  her  health.     In  fact,  ber 
general  health  seems  to  have  been  better 
when  she  was  living  with  defendant  than  it 
was  during  her  absence  from  him.     She  was 
affected  by  troubles  incident  to  her  age,  her 
nervous  system  was  somewhat  affected,  and 
abe  suffered  from  other  ailinents,  but  we 
think  none  of  tbeni  were  caused  or  seriously 
aggravated   by  tbe  conduct  of  defendant. 
Many  things  occurred  which  disturbed  the 
barmouy  which  should  have  existed  between 
them.     He  offended  plaintiff  by  visiting  the 
woman  from  whom   he  had  been  divorced 
during  ber  last  sickness,  and  by  erecting  a 
family  monument  after  her  death,  on  which 
she  was  described  as  his  wife.     Uis  conduct 
no  doubt  was  censurable  in  many  respects. 
There  was  some  trouble  nt  one  time  be- 
tween him  and  a  son  of  plaintiff  by  her  flret 
bitsband.    But  she  was  not  by  any  means 
blameless.     She  was   guilty    of    improper 
language  and  of  censurable  conduct  other 
than  that  already  stated.    She  does  not  seem 
to  make  defendant's  treatment  of  herself  her 
chief  g^und  for  desiring  ii  divorce,  but  com- 
plains much  of  his  treatment  of  the  two  boys 
who  were  sent  to  tlie  industrial  school.    It  is 
claimed  by  plaintiff,  and  denied  by  defendant, 
that  on  two  or  three  occasions  be  punished 
tbe  bay»  in  a  cruel  manner.     But  aside  from 
tboee  occasions  defendant  appears  to  have 
aliown  as  much  consideration  and  as  much 
affection  for  bis  children  as  was  manifested 
by  I'Uintiff.    Some  of  the  acts  of  which  she 


now  complains  were  treated  by  her  at  the  time 
of  their  occurrence  as  of  tittle  or  no  conse- 
quence, or  as  occasions  for  merriment.  "We 
are  satisUed  that  much  of  tlte  trouble  which 
led  to  the  separation  of  plaintiff  and  defend- 
ant was  due  to  her  poor  health  and  indiscreet 
conduct,  and  to  his  age,  and  its  consequences. 
We  conclude  that  plaintiff  has  failed  to 
establish  any  ground  for  divorce  recognized 
by  our  statute.  The  judgment  of  tbedistriet 
court  is  therefore  afBrm^. 


McLain  «.  GALKun. 

(Supreme  Court  of  Iowa.    May  19, 1880.) 

FOBCIBLE  EnTRT  AND  DbTAINBR— NOTIOB. 

The  "three-days  notice  to  quit,"  required  by 
Code  Iowa,  i  8014,  to  be  given  to  the  defendant  in 
an  acUon  for  forcible  entry  sad  detainer,  author- 
ized by  seotion  3611  to  be  brought  against  a  tenant 
holding  over  after  expiration  of  his  term,  may  be 
given  before  expiration  of  tbe  term,  and  is  not  bad 
though  given  more  than  "three  days"  before  such 
expiration. 

Appeal  from  district  court,  Cerro  Qordo 
county;  G.  W.  Buddick,  Judge. 

Action  before  a  justice  of  the  peace  in 
forcible  entry  and  detainer.  A  demurrer  to 
the  petition  was  overruled  by  the  justice  of 
the  peace  on  the  ground  that  the  petition 
does  not  show  the  three-days  notice  to  quit  re- 
quired by  Code,  §  3614.  Tliis  demurrer  was 
renewed  in  the  district  court,  and  a  motion 
to  dismiss  the  cause,  based  on  the  same 
ground  of  the  demurrer,  was  made  by  defend- 
ant and  sustained.  The  case  was  tried  to  a 
jury  in  the  justice's  court,  and  a  judgment 
entered  upon  a  verdict  for  plaintiff.  De- 
fendant appealed  to  the  district  court,  where 
a  motion  to  dismiss  tlie  cause  on  the  ground 
that  the  three-days  notice  was  not  given  was 
sustained.     Plaintiff  appeals. 

Bhenoin  *  Sehermerhorn,  for  appellant. 
Blythe  ds  Markley,  for  appellee. 

Beck,  J.  1.  The  petition  alleges  that  de- 
fendant leased  the  land  in  question  of  plain- 
tiff, the  terra  expiring  September  25, 1887, 
and  that  on  the  25tb  of  August,  1887, 
plaintiff  served  upon  defendant  a  notice  to 
quit  the  possession  of  the  land  within  30 
days.  The  petition  was  Hied  September  26tb. 
It  will  be  oliserved  that  tbe  notice  to  quit 
was  served  before  the  expiration  of  the  term, 
and  the  suit  was  commenced  a  day  there- 
after. 

2.  The  only  question  presented  by  the  case 
is  this:  Was  timely  notice  to  quit,  in  com- 
pliance with  the  statute,  given  to  defendant? 
The  statute  (Code,  §  8611,  par.  2)  authorizes 
an  action  of  forcible  entry  and  detainer 
against  a  tenant  holding  over  after  the  ex- 
piration of  or  contrary  to  the  terms  of  his 
lease.  Code,  §  8614,  provides  that  before 
such  suit  can  be  brought  "three  days'  notice 
to  quit  must  be  given  to  the  defendant,  in 
writing."  Defendant  insists  that  the  notice  to 
quit  must  be  given  after  the  expiration  of 
the  term,  and  plaintiff  contends  it  may  be 
given  before.  This  8tatem«at  aresentaL  tba.. 
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exact  contention  of  the  parties.  In  our 
opinion  t)ie  notice  may  be  given  before  the 
expiration  of  the  term.  The  statute  dops 
not  prescribe  at  what  time,  whether  before 
or  after  expiration  of  the  term,  the  notice 
shall  be  given.  It  simply  provides  that  the 
notice  shall  be  three  days  before  the  com- 
mencement of  the  action.  It  is  not  bad  if  it 
is  given  more  tlian  three  days  before  the 
commencement  of  the  suit.  Shuver  v. 
Klinkenberg,  67  Iowa,  544,  25  N.  W.  Bep. 
770.  Defendant's  position  would  secure 
the  defendant  in  the  possession  of  tlie  land 
for  three  days  after  the  expiration  of  the 
lease.  It  would,  in  effect,  give  the  defend- 
ant three  days  longer  term  than  the  lease 
gives  him.  Surely  it  was  not  the  purpose  of 
the  legislature  lo  thus  interfere  with  the  con- 
tract, and  give  the  defendant  a  right  his 
lease  did  not  secure.  The  object  of  the  stat- 
ute is  to  provide  that  the  tenant  shall  be  no- 
tified of  the  expiration  of  the  lease,  so  that 
he  may  have  three  days  in  which  to  make 
preparation  for  the  vacation  of  the  premises, 
being  advised  tliat  the  lessor  demands  pos- 
session. Its  intention  is  not  to  interfere 
with  the  contract  between  the  parties  and 
secure  defendant  in  the  possession  of  the 
land  three  days  longer  than  bis  term.  In 
support  of  these  conclusions,  Eee  Leutzey  v. 
Herclielrode,  20  Ohio  St.  834;  Hawley  v. 
Bobeson,  14  Neb.  435. 16  N.  W.  Rep.  438. 
It  is  our  opinion  that  the  judgment  of  tite 
district  court  ought  to  be  reversed. 


Eterlt  v.  Boabd  Sur'RS  of  Jasper  Coun- 
TT  et  al. 
(Sujrrtme  Court  of  lotoa.    May  16, 1889.) 
LiMrrATiON  OF  Actions — To  REOoviit  Taxes  Pais. 
Where  a  tax-payer  pays  to  the  county  offloera  a 
township  tax  levied  in  aid  of  a  railroad,  and  there- 
upon brings  an  action  against  the  railroad  com- 
Bany  to  test  the  legality  of  the  tax,  the  statute  of 
mitations  does  not  begin  to  run  against  an  ac- 
tion by  tiie  tax-payer  to  compel  the  county  officers 
to  return  the  money  so  paid  until  the  final  disposi- 
tion of  his  action  against  the  railroad  company. 

Appeal  from  district  court,  Jasper  county; 
W.  B.  Lewis,  Judge. 

Action  for  mandamtur  tocompelthedefend- 
ants  to  refund  moneys  paid  in  puitiuance  of 
taxes  voted  to  aid  in  the  construction  of  a 
certain  railroad.  There  was  judgment  for 
the  defendants,  and  the  plaintiff  appeals. 

Winslow  it  Vaminn,  for  appellant.  Uar- 
rah  d-  Myers,  for  appellees. 

Granger,  J.  Counsel  in  argument  con- 
cede that  the  case  presents  here  but  a  single 
question, — the  statute  of  limitations.  The 
facts  are  before  us,  as  found  by  the  court  be- 
low, and  were  evidently  found  with  reference 
to  the  several  issues  presented  by  the  plead- 
ings, but,  for  the  purpose  of  the  question  be- 
fore us,  they  may  be  very  much  abridged,  and 
they  are  as  follows:  In  1881  the  township  of 
Newton  voted  taxes  to  aid  in  the  construction 
of  the  New  Sharon,  COSil  Valley  &  Eastern 
Bailroad.    The  taxes  were  levied,  and  those 


in  controversy  paid  to  the  treasurer  of  Jasper 
county,  who  is  a  defendant  herein.  The 
particular  taxes  in  question  were  paid  by  the 
plaintiff,  F.  T.  Campbell,  and  J.  H.  Hiatt; 
the  claims  of  Campbell  and  Hiatt  being  be- 
fore the  commencement  of  this  suit  assigned 
to  the  plaintiff.  The  payment  of  the  tHk  by 
plaintiff  was.  May  8, 1883,  $52.89;  that  by 
Campbell,  February  28,  1883,  899.38;  and 
thnt  by  Hiatt,  February  28,  1883,  $29.  In 
March,  1883,  the  plaintiff's  assignors  and 
others  commenced  a  suit  in  the  circuit  court 
of  Jasper  coimty  against  the  railroad  com- 
pany and  others,  to  test  the  legality  of  the 
tax  as  voted  and  levied,  and  in  July,  1884, 
such  tax  was  declared  illegal  and  void,  and 
such  decree  was  afterwards  afflrraed  in  this 
court.  Thereafter,  in  August,  1885,  the 
plaintiff  and  his  assignors  petitioned  the  de- 
fendant board  for  an  order  on  defendant 
treasurer  for  a  repayment  of  the  illegal  taxes 
so  paid,  which  petition  was  refused  by  said 
board.  The  case  at  bar  was  commenced  on 
the  27th  day  of  July,  1887. 

The  provision  of  the  statute  under  which 
it  is  claimed  this  action  is  barred  is  a  part  of 
section  2529  of  the  Code,  and  reads  as  follows: 
"The  following  actions  may  be  brought  with- 
in the  times  herein  limited,  respectively,  aft- 
er their  causes  accrue,  and  not  afterwards, 
except  when  otherwise  specially  provided: 
*  *  *  (3)  Those  against  the  sheriff  or 
other  public  ofticer,  growing  out  of  liability 
incurred  by  the  doing  of  an  act  in  au  official 
capacity,  or  by  the  omission  of  an  official 
duty,  including  the  non-payment  of  money 
ooUected  on  execution  within  three  years." 
This  action  is  evidently  founded  open  the 
failure  of  the  defendants,  as  officers,  to  per- 
form an  official  duty;  for  it  seeks  an  order 
requiring  them  to  perform  such  a  doty.  Ap- 
pellant's contention  in  the  case  is  that  the 
defendant  treasurer,  in  collecting  and  dis- 
bursing the  taxes  so  voted,  is  in  legal  con- 
templation a  trustee  of  an  express  trust,  and 
that  the  provisions  of  the  statute,  as  quoted, 
are  not  applicable  in  such  a  case.  We  have 
found  no  adjudicated  case,  to  use  the  familiar 
expression,  "on  all  fours"  with  this.  In 
making  distinctions  which  necessarily  arise. 
it  is  highly  imp)ortant  to  keep  in  view  the 
facts  upon  which  each  ruling  is  announced. 
This  court  has  repeatedly  held  that,  where 
illegal  taxes  are  paid,  as  to  an  action  for  their 
recovery,  the  statute  of  limitations  Ix-gins  to 
run  from  the  time  of  payment.  Hamilton  v. 
City  of  Dubuque,  50  Iowa,  213;  Scott  v.  Coun- 
ty of  Chickasaw,  53  Iowa,  47,  3  N.  W.  Etep. 
820;  Callanan  v.  County  of  Madison,  45  Iowa, 
561.  These  are  all  cases  in  which  the  taxes 
collected  were  for  governmental  purposes, 
and  fur  which  the  county  was  liable  uitder 
the  provisions  of  the  Code,  §  870,  or  a  city 
for  taxes  illegally  collected  by  it. 

The  liability  in  these  cases  in  no  manner 
depended  upon  whether  or  not  the  money 
collected  has  been  [laid  out.  Where  money 
is  paid  in  under  the  provisions  of  the  law  for 
voting  taxes  in  aid  of  the  construction  of 
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railroads,  It  has  been  held  that  such  money 
in  the  hands  of  the  treasurer  is  a  "trust 
fnnd,"  and  that  the  tax-payer  and  the  rail- 
road company  are  both  beneficiaries.  Rail- 
road Co.  V.  Lowry,  51  Iowa,  486,  1  N.  W. 
Rep.  782.  It  is  said  that  the  language  in 
that  case  is  dictum,  and  not  authority.  How- 
ever that  may  be,  the  question  properly 
arises  here,  and  we  think  the  doctrine  an- 
nounced sound  on  principle.  A  reference  to 
the  law  devolving  upon  the  officers  of  the 
county  the  duty  of  collecting  these  taxes 
shows  that  neither  the  county  nor  the  offi- 
cers have  any  interest  wliatever  in  the  funds 
so  collected,  but  that  the  officers  are  mere 
agents  to  aid  the  township  or  municiptility 
and  the  railroad  company  in  carrying  out 
their  contracts.  We  have  held  that  the  law 
making  counties  liable  for  taxes  illegally  col- 
lected has  no  application  in  cases  of  tliis 
kind,  where  the  funds  have  been  paid  over, 
and  the  holding  rests  upon  this  distinction 
of  a  trust  or  agency.  In  Butler  v.  Board,  46 
Iowa,  326,  this  doctrine  of  trust  or  agency  is 
inferentially,  if  not  expressly,  announced. 
The  judge,  in  delivering  the  opinion  in  Tall- 
ant  v.  City  of  Burlington,  89  Iowa,  543, 
said:  "The  city  was  not  a  mere  trustee  or 
agent  by  which  the  tax  was  collected  for  the 
benefit  of  a  *  *  *  pnblic  corporation  or 
a  person."  It  may  be  said  that  all  officers ! 
of  counties  are  agents,  and  wherein  they  | 
hold  funds  they  are  in  trust,  which  is  un- 
doubtedly true,  but  the  liability  of  such 
agents  or  trustees  depends  upon  the  char- 
acter of  the  agency  or  trust.  We  attach  less 
importance  to  the  name  than  to  the  true  char- 
acter, and  yet  the  name  aids  the  legal  mind 
much  to  understand  the  relationship.  With 
the  relationsliip  established,  does  it  in  any 
manner  affect  the  operation  of  the  statute  of 
limitations?  We  think  it  should.  Beecher 
V.  County  of  Clay,  52  Iowa,  140.  2  N.  W. 
Rep.  1087,  is  cited  by  appellees  with  much 
apparent  confidence,  and  we  think  it  the 
strongest  case  in  their  favor.  It  was  a  man- 
damun  proceeding  to  compel  the  board  of  su- 
pervisors to  order  the  refunding  of  the  taxes 
illegally  levied.  The  taxes  were  paid  in 
1873,  and  the  demand  made  upon  the  board 
to  refund  in  June,  1878,  and  the  action  com- 
menced thereafter.  The  court  states  the 
question  in  the  case  as  follows:  "Can  the 
plaintiCF,  by  neglecting  to  demand  of  the 
board  an  order  for  the  refunding  of  the  taxes, 
delay  the  running  of  the  statute  of  limita- 
tions?" The  opinion  negatives  the  proposi- 
tion, and  takes  for  its  support  a  quotation 
from  Prescott  v.  Gonser,  34  Iowa,  175,  which 
holds  that  the  action  of  mandamus  cannot 
be  maintained  until  there  has  been  a  refusal 
to  perform  the  act  sought  to  be  enforced,  and 
that  a  party  may  not  stop  the  running  of  the 
statute  by  neglecting  to  make  the  demand. 
It  also  uses  this  language:  "It  is  certainly 
not  the  policy  of  the  law  to  permit  a  party 
against  whom  the  statute  runs  to  defeat  its 
operation  by  neglecting  to  do  an  act  which 
devolves  upon  him,  in  order  to  perfect  his 


remedy  against  another."  It  must  be  con- 
ceded that  these  holdings  are  based  upon  the 
theory  that  a  party  must  not  neglect  to  do 
that  which  of  rigiit  be  ought  to  do,  and 
which  if  done  would  be  of  avail  to  him.  Let 
us  look  at  the  particular  facts  in  this  case. 
At  tlie  time  these  taxes  were  paid  a  suit  was 
pending  between  the  parties  in  interest  to 
test  the  validity  of  this  tax.  These  were  the 
only  parties  having  any  interest  in  the  money 
held  by  the  treasurer.  Suppose  a  demand 
had  then  been  made  for  an  order  for  the  re- 
turn of  the  money,  and  on  refusal  this  suit 
had  been  instituted.  Upon  a  mere  sugges- 
tion of  the  fact,  the  couit  would  postpone  a 
hearing  until  a  final  determination  of  the 
suit  between  the  parties  in  interest,  and  it 
would  be  reasonably  expected  that  with  such 
determination  no  further  hearing  would  be 
necessary;  and,  if  the  court  did  allow  it  to 
proceed,  it  should  not  do  it  without  the  other 
party  in  interest  being  interpleaded,  and  the 
same  issues  would  be  involved  on  the  two 
suits.     This  the  law  does  not  require. 

The  commencement  of  the  suit  against  the 
railroad  company  was  the  commencement  of 
a  suit  to  recover  this  money,  in  its  efTect, 
and  the  law  did  not  require  the  plaintiff  to 
suppose  that  a  disinterested  party,  whose 
only  right  to  retain  the  money  was  to  know 
where  the  law  would  place  it,  ever  might  re- 
fuse to  surrender  it.  So  far  as  the  validity 
of  the  lax  is  concerned,  the  adjudication  be- 
tween the  tax-payer  and  railroad  company  ia 
conclusive.  We  may  in  reason  say  that, 
after  the  commencement  of  the  suit  against 
the  company  to  test  the  validity  of  the  tax, 
the  right  to  successfuUy  prosecute  this  suit 
was  contingent  upon  tliat.  Practically  it 
must  await  the  result.  In  principle  it  is  not 
materially  different  from  cases  where  one  in 
good  faith  pays  taxes,  and  the  land  is  after- 
wards adjudged  to  belong  to  another.  His 
right  to  recover  the  taxes  so  paid  is  contin- 
gent upon  the  suit  which  settles  the  title, 
and  in  sucb  cases  the  statute  does  not  run 
until  the  question  of  title  is  settled.  Good- 
now  V.  Stryker,  62  Iowa,  221, 14  N.  W.  Rep. 
345,  and  17  N.  W.  Rep.  506;  Same  v.  Litch- 
field, 63  Iowa,  275, 19  N.  W.  Rep.  226;  and 
other  cases  cited.  While  in  all  respects  these 
cases  and  tlie  one  at  bar  are  not  alike,  the 
principle  in  this  respect  seems  to  be  the 
same.  The  defendantSi  being  entirely  dis- 
interested, and  merely  holding  the  money  for 
the  party  entitled  thereto,  would  be  pre- 
sumed to  be  willing  to  abide  the  result  of  the 
litigation  between  the  parties,  and  pay  the 
money  to  the  party  adjudged  entitled  to  it, 
and  we  think  the  law  implies  a  promise  to  do 
so.  Hence  we  think  the  statute  of  limita- 
tions did  not  commence  to  run  before  the 
final  judgment  in  the  suit  against  the  com- 
pany, if  at  that  time.  See  Hintruger  v. 
Kicliter,  41  N.  W.  Rep.  55.  With  this  hold- 
ing the  action  is  not  liarred,  and  the  cause  is 
reversed,  and  remanded  to  the  district  court 
tor  further  proceedings  not  inconsistent  with 
this  opinion.  ,  i 
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SauBxaRv.  BojuiB  Buf'm  o*  Jispsm  ConnivretmL 

(Suprem«  Court  Oif  Joimu    Vxr  IB,  1889.) 

Appeal  from  dlstriot  covrt,  JMp«r  oooBty;  W. 
&.  liBiru,  Judge. 

GsANaBB,  J.  This  canse  Is  sulimlttea  npon  the 
same  record  as  hi  tbe  toregoing  case,  (Eyerly  ▼. 
Board,  ante,  874,)  esoapt  that  an  abstract  in  this 
oase  shows  that  the  amount  In  coatroTerav  is 
884.96,  and  there  is  no  certificate,  as  required  by 
section  8173  of  the  Code.  It  appearing  tbat  the 
amount  in  controversy  is  less  than  SlOB,  this  conrt 
is  vitliout  jnriadictian,  and  the  appeal  is  dis- 
missed.   Appeal  dismissed. 


Smith  v.  KEaLinr. 
{Supreme  Court  of  Iowa.    May  18, 1889.) 

CONTBACTS— PrOOT. 

Upon  the  issue  as  to  whether  the  defendant, 
who  was  a  traveling  salesman  in  the  employ  of  the 
plaintiff,  had  been  employed  at  a  salary  of  866  or 
|76  per  month,  the  defendant  testified  that  he  told 
the  plaintiff  that  he  would  not  work  for  886;  that 
be  had  been  offered  8i5  by  other  parties;  and  that 
plaintiff  closed  the  interview  by  telling  him  to  go 
on,  and  he  would  make  It  all  right.  The  latter 
testified  that  he  did  not  agree  to  pay  more  than 
865,  nnless  the  defendant  sold  enough  goods  to 
justify  a  higher  salary,  but  he  also  testified  tliat 
ne  would  not  swear  that  he  had  not  made  the 
statement  attributed  to  him  by  the  defendant. 
Held,  that  only  a  finding  in  favor  of  the  defend- 
ant's contention  was  authorized. 

Appeal  from  district  court,  Story  county; 
J.  L.  Stevens,  Juclge. 

This  Is  an  action  to  recoyer  $110.  which 
the  plaintiff  alleges  the  defendant  received 
as  an  employtj  of  plaintiff,  and  converted  to 
bis  own  use.  The  defendant  answered  by  a 
general  denial.  He  admitted  that  be  was  a 
traveling  salesman  for  plaintiff  during  the 
year  lbb7,  at  a  salary  of  975  per  month,  and 
that  he  only  has  a  sufllcient  amount  of  plain- 
tiff's money  in  bis  hands  to  compensate  him 
for  his  services.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  tot  the  defend- 
ant.   Plaintiff  appeals. 

Oeo,  A.  Undenoood,  tat  appellant.  /.  F, 
Martin,  tot  i^pellee. 

RoTHROOK,  J.  It  is  conceded  that  the  de> 
f«nd«nt  was  in  the  employment  of  the  plain- 
tiff as  a  traveling  salesman  for  the  year  1866, 
at  a  salary  of  $65  per  month.  Some  days 
before  January  1,  1887,  the  defendant  in- 
quired of  tbe  plaintiff  what  he  intended  to 
pay  defendant  as  wages  for  the  year  1867. 
This  controversy  between  the  parties  arose 
oi'er  what  occurred  at  that  interview.  The 
parties  were  the  only  witnesses  examined 
npon  the  trial,  tind  tbe  question  tbe  jury  was 
required  to  determine  was  whether  the  wages 
of  1887  were  to  be  $65  or  $75  per  month.  If 
tbe  contract  was  for  $65  per  month,  tbe  de- 
fendant was  indebted  to  the  plaintiff  in  the 
sum  of  $110,  and  if  tiie  compensation  was  to 
be  $75  per  month  the  plaintiff  had  no  valid 
claim  upon  tbe  defendant.  The  plaintiff  re- 
quested the  court  to  instruct  tbe  jury  as  fol- 
lows: "The  burden  of  proof  is  upon  tbe 
plaintiff  to  establish  by  a  preponderance  of 
tbe  evidence  tbat  tbe  defendant  has  in  hia 


poBssssion  money  banging  to  Um,  as  al- 
leged in  the  petition;  but  when  this  is  proved 
or  admitted  by  defendant  the  burden  of  proof 
is  on  defendant  to  prove  by  a  preponderance 
of  the  evidence  the  contract  which  he  alleges 
ia  his  answer,  tbat  bis  wages  were  to  be  $75 
per  month  for  the  time  employed,  la  order  to 
justify  him  in  retaining  tbe  $110  sued  for." 
Tl>e  coart  refused  to  give  this  instruction, 
and  charged  the  jury,   in  substance,  that 
under  tbe  issues  joined  the  burden  of  proof 
was  on  the  plaintiff  to  establiBh  tbe  allega- 
tions of  his  petition  not  admitted  by  a  pre- 
ponderance of  tbe  evideaoe.    It  is  claimed 
that  these  rulings  of  the  court  were  erroneous. 
It  will  i>e  observed  that,  according  to  the  rule 
of  the  instructdon  which  was  refused,  the 
plaintiff  should  have  assumed  the  burden  of 
proof  in  the  opening  of  the  case,  and  then, 
after  proof  or  admission  tbat  tbe  defendant 
received  the  money,  tlte  burden  was  shifted 
on  tlie  defendant  to  show  by  tbe  contract  be 
was  to  receive  $75  a  month.    It  is  doubtful 
whether,  under  the  pleadings,  there  ought 
to  have  been  any  change  of  the  burden  of 
proof.    There  may  be  issues  in  cases  where 
this  is  required,  but  we  do  not  determine 
whether,  under  the  pleadings  in  the  case,  the 
court  should  have  adopted  that  rule,  because, 
under  the  evidence,  it  was  not  a  practical 
question  in  the  case.    The  defoidant  tesubed 
as  to  the  intei-view  above  mentioned  as  fol- 
lows:  "I  told  him  I  would  not  work  for  the 
same  wages  I  had  got  in  1886;  tliat  I  could 
do  better.    He  fit^ured  a  littl^  and  says: 
'  You  see  you  have  not  earned  me  more  than 
that;'  and  I  said  that  was  immaterial;  that 
I  would  work  where  I  could  do  tbe  best;  that 
I   was  offered  $75   by  other   parties.     We 
talked  a  little,  and  be  got  up  and  started  out, 
saying:  '  Yon  go  on,  and  we  will  luake  that 
all  right.'     That  is  all  the  talk  we  had  in 
regard  to  my  year's  salary."    The  plaintiff, 
in  his  examination  in  chief,  claimed  that  the 
defendant  demanded   more  wages,  but  Ui;it 
he  did  not  agree  to  pay  more,  unless  be  (de- 
feadant)  sold  goods  enough  to  justify  the 
payment  of  a  higher  salary,  and  that  defend- 
ant did  not  make  him  anything  during  the 
year,  but,  on  the  contrary,  there  was  a  loss 
of  $500  on  his  employment.    Tbe  plaintiff 
was  calied  in  rebuttal,  and  it  appears  from 
appellee's  abstract  that  he  then  testified  at 
follows:  "Kegley   told  me  be  was  offered 
more  than  $65  a  month.     I  am  unwilling  to 
swear  that  I  did  not  tell  him  to  go  on  and 
work,  and  I  would  make  it  all  right.    I  can't 
answer  'Yes'  tx  'No'  to  that  qi>e8tion." 
This  statement  of  evidence  in  appellee's  ab- 
stract is  not  denied,  and  it  must  be  accepted 
as  true.    It  is  apparent,  then,  that  there  was 
no  real  conflict  in  tbe  evidence.    The  plain- 
tiff does  not  really  contradict  the  testimony 
of  the  defendant,  and  there  was  no  room  for 
the  application  of  any  rule  as  to  tbe  burden 
of  proof.    Tbe  jury  would  not,  under  the 
eviilence,  have  been  waiTanted  ia  finding  for 
the  plaintiff.    Aflftrmed. 
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STATE  V.  MATHEISON. 
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8oorr  «.  Bosess  tt  ai. 

(Supreme  Court  of  Iovm.    May  17, 1889.) 

Ida  PsimRB— DrvoBCB. 

Th«  doctrine  of  It*  pen<len«,  under  Code  Iowa, 

5  9888,  providing  ttiat  when  »  petttioii  aSecting 
reaUr  is  filed  the  action  la  pending  lo  aa  to  oharge 
third  persona  with  notice,  and  they  can  acquire  no 
interest  advene  to  plidntifl,  etc.,  does  not  apply 
to  a  petttion  for  divorce,  aHeglng  that  defendant 
he*  real  and  personal  properW,  and  aakinv  for  all- 
mony,  and  that  it  be  charged  aa  a  apeclal  lien  on 
the  realty.  A  mortgage  executed  and  recorded 
after  tram  petition  is  filed  is  superior  to  ^ther  of 
(be  jadgmenta  for  temporal^  or  penaaoent  all- 
ntony  subsequently  rendered. 

Appeal  from  district  court,  Muscatine 
county;  W.  J.  Bbaknan,  Judge. 

Thte  is  an  acti<m  ior  Dm  f«M-ec-losure  of  a 
mortgage  executed  by  Peter  Kogei-s  to  Soott 

6  Clute,.on  the  15tl)  d:t>-  of  February,  1886, 
upon  certiiin  real  estate  in  Muscatine  coun- 
ty. The  mortgage  «u  duly  filed  for  record 
on  tlie  leth  day  of  February,  1886.  Prior 
thereto,  to>wit,  January  10,  1886,  Catherine 
Kogers  filed  her  petition  in  the  circuit  court 
of  said  county,  iwking  that  she-  be  divorced 
fiom  said  Peter  Rogers,  uiid  alleging  that  he 
bad  real  and  personal  property,  and  asking 
for  91,000  alimonj,  and  that  the  saoie  be 
made  a  specbd  lien  upon  his  real  property, 
and  for  temporary  alimony.  After  the  mals- 
ing  of  the  mortgage  June  12, 1886,  Catheiine 
Rogers  filed  aa  amendment  to  her  petition, 
deseilbing  the  several  parceb  of  real  estate 
owned  by  Peter  Rogers,  part  of  which  wiis  in 
Poweshiek  county,  and  part  in  Muscatine 
county,  indoding  that  in  question.  On  June 
12,  188i6,  a  judgment  was  entei^  against 
Peter  Bogen  for  9100  temporary'  all  mony,  and 
on  F^ruary  28.  1887,  on  final  lieariag,  a  de- 
cree was  entered  granting  a  divorce  to 
Catherine  Rogers,  aiKl  giving  her  judgment 
against  Peter  Rogers  for$ldO  permanent  ali- 
mony. Executions  were  issued  on  tliese  judg- 
ments, and  levied  upon  the  lot  in  question, 
with  others,  and  sold  to  the  defendants 
Richman,  Burke  &.  Russell.  The  mortgage 
to  Scott  &  Clute  was  not  signed  by  Catherine 
Rogers,  .and  was  given  by  Peter  Rogers  to 
secure  Scott  &  Clute  for  services  rendered 
and  to  be  rendered  as  liis  attorneys  in  defend- 
ing against  said  petition  for  divorce. 

J.  Carakaddan  and  Scott  A  Clute,  for  ap- 
pellant.  Ricfiman,  Burke  <£■  Husgell,  pro  te. 

Given,  C.  J.  1.  The  validity  of  the  plain- 
tiff's mortgfige  is  not  questioned,  and  herein 
this  case  differs  from  Sesterhen  v.  Sesterhen, 
60  Iowa,  301.  14  N.  W.  Rep.  338.  This 
mortgage  having  been  executed  and  recorded 
prior  to  the  rendering  of  either  of  the  judg- 
ments for  alimony,  it  is  entitled  to  priority, 
unless  the  petition  upon  which  these  judg- 
ments were  rendered  comes  within  the  pro- 
visions of  section  2628  of  the- Code,  which 
provides:  "When  a  petition  Ims  been  filed 
affecting  real  estate  the  action  is  pending  so 
as  to  cliargo  third  persona  with  notice  of  its 
pendency,  and  while  pending  no  interest  can 
be  acquired  by  third  persons  in  tlie  subject- 
mattor  thereof  as  against  the  plaintiff's  title, 


if  the  real  property  afCected  be  situated  with- 
in the  county  where  the  petition  is  Sled. " 
In  O'Brien  v.  Putney,  55  Iowa,  292,  7  N.W. 
B«p.  615,  tfaifl  court  cited  approvingly  sec- 
tion 196  in  Freeman  on  Jodgments,  wherein 
it  is  said :  "In  order  to  bring  the  doctrine  of 
Ujt  pendens  into  effect,  it  is  indispensable 
that  the  litigation  should  be  about  some  spe- 
eiic  thing  which  must  necessarily  be  affected 
by  the  termination  of  tlie  suit.  It  does  not 
apply  to  an  action  for  divorce  and  for  all- 
atony  to  be  paid  onl  of  the  husband's  estate, 
because  such  a  suit  does  not  apply  to  any 
speciUed  part  of  the  husband's  estate,  real  or 
l^rsonaL  The  judgment  which  may  be  ob- 
tained  may,  from  the  docltBting  theroof,  con- 
stitute a  lien  on  certain  property,  but  in  this 
as  well  as  in  nil  otiier  respects  it  no  more  con- 
stitutes a  !i»  peoffen*,  or  a  claim  to  particular 
estate,  than  a  suit  upon  a  promissory  note,  or 
anyotliersufflcientcause  of  action. "  See,  also, 
Benn.  Lis  Pendens,  §  94,  note  3,  and  section 
99,  note  1,  and  section  219,  and  note;  also 
Wade,  Notice.  §  852.  and  cases  cited.  This 
doctrine  is  empi)Baised  by  the  provisions  .of 
our  Code  for  the  granting  of  attachments  in 
actions  for  divorce,  and  for  granting  injunc- 
tions. Under  Itie  facts  of  tiie  case  and  the 
aathorities  cited,  we  are  of  opinion  that  the 
plaintiffs  petition,  as  filed  before  tlie  execu- 
tion of  the  mortgage,  did  not  constitute  Ali$ 
pendem,  and  that  the  mortgage  is  superior 
to  either  of  the  judgments.    Reversed. 


Btatb  v.  Maths  ison  «t  uas. 

(Supreme  Court  of  Iowa.    May  17, 1889.) 

Intoxicatiko  Liquors. 

1.  In  an  action  under  Acts  Slat  Qen.  Assam.  Iowa, 
c.  66,  to  restrain  a  nnisance,  a  witness  testified  that 
defendant  paid  an  internal  revenue  tax  as  a  retail 
liquor  dealer.  Another  testified  that  the  reputa> 
lion  of  defendant's  place  was  that  intoxicants  were 
kept  and  sold  there.  The  testimony  of  four  others 
showed  that  defendant  fnmiahed  tnem  whisky  in 
his  place  for  a  consideration,  though  they  did  not 
testify  directly  to  payment  Two  witnesses  testi- 
fied to  the  purchase  of  elder.  Another  testified  to 
the  purchase  of  "zodone,  'which  he  supposed  was 
whislQr ;  that  he  would  >ot  say  it  was  poor  whisky, 
and  did  not  know  what  it  was ;  that  he  got  it  be- 
cause he  wanted  something  to  stimulate  him. 
There  was  testimony  to  the  sale  of  "  hot  shot, "  and 
other  drinks.  Defendant  testified  that  he  never 
sold,  or  kept  for  sale,  intoxicating  liquors;  that 
the  drinks  sold  were  not  intoxicating;  that  he  did 
not  sell  sweet  apple  cider,  but  sold  champagne  and 
peach  cider;  that  he  took  a  license  because  his 
neighbors  were  troubling  him,  and  it  was  cheaper 
to  pay^  than  run  tlie  risk.  His  son-in-law  testified 
that  he  was  about  the  place  a  great  deal,  and  never 
knew  of  defendant's  keeping  or  selling  intoxicat- 
ing liquor,  and  that  the  drius  kept  by  defendant 
were  not  intoxicating.  Held,  that  there  should  be 
a  decree  for  a  permanent  Injunotion. 

2.  There  was  testimony  that  the  district  attorney, 
on  notice,  refused  to  pro8ec\Tte  the  case,  and  that 
tSO  or  (60  would  be  a  reaeonable  attorney's  fee  for 
prosecuting  it.  Held,  that  ISO  should  be  allowed  aa 
an  attorney's  fee  in  the  district  court,  and  that,  tike 
petition  having  been  dismissed  there,  an  additiontJ 
sum  should  be  allowed  for  prosecuting  an  appsaL 

8.  Defendant's  wife  was  made  a  oo-defendant, 
but  the  only  reference  in  the  testimony  to  her  was 
that  when  one  witness  asked  for  whisky  defend- 
ant said  he  did  not  keep  it  for  sale,  but  his  wife 
had  aoms  which  ahe  kept  for  her  prtrate  use,  aad> 
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that. defendant  got  whUlnr  and  handed  it  to  wit- 
ness over  the  oonnter.  HeJd,  that  the  petition 
should  be  dismissed  as  to  the  wife. 

Appeal  from  district  court,  Johnson  coun- 
ty; ^.  H.  Faiball,  Judge. 

Action  in  equity,  under  chapter  66.  Acts 
2l8tGen.  Asaem.,  to  enjoin  a  nuisance.  There 
Is  nothing  on  Sle  in  thin  court  but  the  appel- 
lant's abstract  and  argument.  The  abstract 
shows  the  [ileadings,  testimony,  and  that  the 
court  "rendered  judgment  therein,  dismiss- 
ing the  plaintiff's  bill,  and  rendered  judgment 
against  plaintiff  for  costs,  to  which  judgment 
and  ruling  tlie  plaintiff  then  and  there  ex- 
cepted." Also,  that  on  November  23,  1888, 
a  notice  of  appeal  was  duly  served  on  the 
clerk  of  the  district  court  and  the  attorney 
for  defendants. 

Milton  Remley,  for  appellant.  Geo.  A. 
Ewing,  for  appellees. 

Given,  C.  J.  1.  The  only  question  to  be 
determined  on  this  appeal  is  whether  under 
the  testimony  tliere  should  not  be  a  decree 
for  permanent  injunction  against  the  defend- 
ants, and  judgment  for  costs,  including  an 
attorney's  fee.  Ten  witnesses  were  exam- 
ined in  behalf  of  the  state.  One  testiQed 
that  defendant  Charles  Mathelson  had  paid 
an  internal  revenue  tax  as  a  retail  liquor 
dealer  at  Lone  Tree,  Iowa,  April  30,  1887, 
and  that  950  to  960  would  be  a  reasonable 
attorney's  fee  for  prosecuting  this  case.  An- 
other testified  that  on  notice  the  district  at- 
torney refused  to  prosecute  this  case,  and  an- 
other that  "the  reputation  of  Matheison's 
place  in  the  community  is  that  it  is  a  place 
where  they  sell  something  stronger  than  cider 
or  beer, — something  calculated  to  intoxicate." 
The  other  seven  were  ciiUed  to  show  the  keep- 
ing for  sale  and  selling  intoxicating  liquors, 
and  testified  with  a  reluctance  so  frequently 
manifest  on  such  examinations.  The  testi- 
mony of  four  of  them  shows  very  satisfac- 
torily that  at  different  times  the  defendant 
Charles  Matheison  bad  furnished  each  of 
them  with  whisky  in  his  place.  Neither  tes- 
tified directly  to  payment;  but  their  state- 
ments leave  no  doubt  but  that  it  was  fur- 
nished for  a  consideration,  and  under  the  cir- 
cumstances shavr  an  intention  to  evade  the 
provisions  of  the  statute.  Two  testify  to  the 
purchase  of  cider.  The  defendant  testified 
that  he  did  not  sell  sweet  apple  cidnr,  but 
champagne  and  peach  cider.  "The  other  wit- 
ness for  the  state  testified  to  the  purchase  of 
"zodone,"  which  "I  said  looked  like  whisky, 
I  supposed  was  whisky.  I  would  not  say  it 
was  ()Oor  whisky,  exactly.  I  do  not  know  what 
it  was.  It  never  had  any  effect  on  me.  If  you 
would  drink  enough,  it  might.  I  do  not  think 
it  Wits  part  whisky.  I  got  it  because  I  want- 
ed something  to  stimulate  me."  There  was 
testimony  as  to  the  sale  of  "hot  shot"  and 
other  drinks.  The  only  reference  in  the  tes- 
timony to  the  defendant  Mrs.  Charles  Mathei- 
son is  in  the  testimony  of  De  Forest,  that 
when  he  Ciilled  for  whisky  Charles  Matheison 
said  he  did  not  keep  whisky  for  sale,  but  bis 


wife  had  some  that  she  kept  for  her  private 
use,  and  that  be  went  and  got  the  whisky, 
and  handed  it  to  them  over  the  counter.  The 
defendant  testified  that  he  never  sold,  or  kept 
fur  sale,  intoxicating  liquors  in  his  place; 
that  the  drinks  he  sold  were  not  intoxicating; 
that  he  took  out  a  government  license,  as 
his  neighbors  were  troubling  him,  and  it  was 
cheaper  to  pay  $25  to  the  government  than 
to  run  the  risk.  He  also  testified  as  to  the 
manufacturers  from  whom  he  got  the  drinks 
that  he  sold,  and  that  none  of  them  were  in- 
toxicating. John  Reed,  son-in-law  of  tliede- 
fendaiit,  testified  that  he  was  about  the  place 
a  great  deal,  and  never  knew  of  the  defend- 
ant's keeping  or  selling  any  intoxicating  liq- 
uors, and  that  "hot  shot,"  "zodone,"  and 
other  drinks  kept  by  the  defendant,  were  not 
intoxicating. 

It  is  evident  from  this  testimony  that  the 
defendant  kept  a  public  eating-house  and 
restaurant;  that  he  kept  intoxicating  liquois; 
that  he  paid  special  tax  to  the  United  States 
as  a  liquor  dealer;  and  that  the  reputation  of 
bis  place  was  that  of  a  place  wltere  intoxi- 
cants were  kept  and  sold.  Adding  to  the 
presumptions  that  arise  under  the  statute 
from  these  facts  the  testimony  tending  to 
show  actual  sales,  we  cannot  doubt  that  the 
allegations  of  the  petition  were  fully  estab- 
lished, and  that  an  injunction  should  issue. 
We  think  that  950  was  a  reasonable  attor- 
ney's fee  for  prosecuting  the  case  in  the  dis- 
trict court,  and  that  an  additional  9 

should  \m  allowed  for  prosecuting  this  appeal. 
The  decree  of  the  district  court  is  affirmed 
as  to  the  defendant  Mrs.  Charles  Matheison 
and  reversed  as  to  the  defendant  Charles 
MHtheison.  A  decree  should  be  entered 
against  Charles  Matheison,  granting  an  in- 
junction as  prayed,  and  judgment  for  costs, 
including  an  attorney's  fee. 


TOERRINO  «.  LAXP. 

{Supreme  Cmirt  of  Iowa.    May  17, 1888.) 
Suits  bt  Administbatob  —  Rbhts  ajid  •Pboptts. 

1.  Code  Iowa,  %  2403,  provides  that,  "if  there  bo 
no  heir  or  devisee  present  and  oompetent  to  taks 
possession  of  the  real  estate,  the  executor  may 
take  possession  of  such  real  estate, "  and  recover 
the  i-ents  and  profits.  Section  2408  provides  that 
"  such  executor  or  administrator,  under  the  order 
and  direction  of  the  court,  may  apply  the  profits  of 
such  real  estate  to  the  payment  of  taxes  and  of 
debts  and  claims  against  the  estate  of  deceased,  in 
case  the  personal  assets  are  insufScient.  "  Heui, 
that  where  the  heirs  and  devisees  who  are  "com- 
petent to  take  possession  "  consent  to  an  order  di- 
recting the  administrator  to  collect  the  rents  and 
profits  accruing  after  the  death  of  the  deoodont. 
and  their  appropriation  to  the  payments  of  debts  is 
shown  to  be  necessary,  the  administrator  m«y  sua 
and  recover  them. 

8.  The  indebtedness  of  the  decedent  on  a  sub- 
scription to  corporate  stock  not  being  a  preferred 
claim  against  the  estate,  it  cannot  be  set  off  in  an 
action  by  the  administrator  to  recover  rents  ac- 
cruing after  the  death  of  the  decedent. 

Appeal  from  district  court,  Scott  county; 
Charles  M.  Waterman,  Judge. 

Plaintiff  seeks  to  have  established  as  pre- 
ferred cirtiun  claims. for  rent.  ^.4Cba  defend- 
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ant  asks  to  have  certain  indebtedness  allowed 
as  a  aet-off  against  the  claim  of  plaintiff. 
Plaintiff's  claims  were  established,  but  the 
set-off  asked  was  not  allowed.  Defendant 
appeals. 

Wm.  K.  White,  for  appellant.  Nath. 
French,  for  appellee. 

Robinson,  J.  There  is  no  controversy  as 
to  the  material  facts  of  this  case.  August 
Wamebold  died  intestate  on  the  20th  day  of 
August,  1887,  and  on  the  15th  day  of  Oc- 
tober, 1887,  Christian  Toerring  was  duly  ap- 
pointed and  qualified  as  administrator  of  his 
estate.  In  his  life-time  Wamebold  was  the 
owner  of  the  real  estate  involved  in  this  ac- 
tion, and  executed  a  lease  thereof  for  the 
terra  of  20  years  from  the  Ist  day  of  March, 
1875.  By  the  terms  of  the  lease  the  lessor 
was  to  receive  an  annual  rental  of  $950,  in 
equal  quarterly  payments,  on  the  last  days  of 
May,  August,  November,  and  February,  of 
each  yeiir.  The  Globe  Plow-Works,  a  cor- 
ponitioo,  became  the  assignee  of  the  lease 
about  .January,  1887,  and  responsible  for  the 
payment  of  rents  to  accrue  thereunder.  On 
the  15th  day  of  October,  1887,  the  Globe 
Plow-Works  made  an  assignment  for  the 
benefit  of  creditors,  and  Christian  Lamp  was 
duly  appointed  and  qualified  as  its  assignee. 
When  Wamebold  died  he  was  owing  to  the 
Globe  Plow-Works,  on  shares  of  its  capital 
stock  which  he  held,  a  balance  of  SI, GOO. 
His  estate  isinsolvent,  and  the  real  property 
which  forms  a  part  of  it  will  have  to  be  sold 
for  the  payment  of  debts.  An  order  was 
made  by  the  proper  court,  with  the  consent 
or  the  widowand  heii-s  of  decadent, directing 
plaintiflF  to  collect  the  rents  in  controversy. 
Plaintiff  seeks  to  have  the  rent  which  was  to 
accrue  on  tiie  last  day  of  November,  1887, 
and  thereafter,  established  as  preferred 
claims  against  certain  property  held  by  de- 
fendant. The  defendant  asks  to  have  tlie  in- 
debtedness of  decedent  for  slock  allowed  as  a 
set-oil  against  the  rent.  Other  relief  was 
originally  asked  by  the  parties,  but  by  stipn- 
lation  filed  in  this  court  it  is  shown  that  the 
allowance  of  the  set-oif  asked  by  defendant 
is  the  only  matter  now  in  controversy. 

1.  In  the  absence  of  a  statute  to  the  con- 
trary, the  real  property  of  an  intestate  de- 
scends at  once  to  his  heirs  and  the  personal 
property  to  his  administrator.  Kinsdl  v. 
Billings,  35  Iowa,  156:  5  Amer.  &,  £ng. 
Cyclop.  Law,  tit.  "Debts of  Decedents,"  262, 
)K>te8and  authorities  cited  therein;  7  Amer.  & 
£ng.  Cyclop.  Law,  tit. "Executors and  Admin- 
istrators, "  270,  and  notes.  Bents  not  accrued 
pass  with  an  unconditional  conveyance  of 
the  real  estate  from  which  they  are  to  issue. 
Winn  v.  Murehead,  62  Iowa,  64,  2  N,  W. 
Rep.  949;  Townsend  v.  Isenberger,  45  Iowa, 
672.  They  would  therefore  pass  to  the  heirs, 
of  the  intestate.  Accrued  rent  will  not  pass 
to  the  grantee  of  the  real  estate  from  which 
it  becomes  due,  unless  so  specially  provided 
by  stipulation.  Van  Driel  v.  Rosierz,  26 
Iowa,  576.    It  would  therefore  pass  to  the 


I  administrator  of  the  intestate.  Crawford  ▼. 
'  Glnn,  85  Iowa,  550.  The  heirs  would  ac- 
i  quire  the  title  to  unaccrued  rents  for  the  rea- 
son that  they  are  so  far  dependent  upon  the 
I  real  estate  from  which  they  are  to  issue  as  to 
I  be  treated  as  a  part  of  it.  The  provisions  of 
the  Code  relevant  to  the  question  under  con- 
sideration are  as  follows:  "Sec.  2886.  The 
I  court,  on  the  application  of  the  executor, 
I  shall  from  time  to  time  direct  the  sale  of 
i  such  portions  of  the  personal  effects  *  *  • 
as  are  necessary  to  pay  off  the  debts  and 
charges,  upon  the  estate.  Sec.  2387.  If  the 
personal  effects  are  found  inadequate  to  satis- 
fy such  debts  and  charges,  a  sufficient  por- 
tion of  the  real  estate  may  be  ordered  to  be 
sold  for  that  purpose.  Sec.  2388.  Applica- 
tion for  that  purpose  can  be  made  only  after 
a  full  statement  of  all  the  claims  against  the 
estate,  and  after  rendering  a  full  account  of 
the  disposition  made  of  the  pei-sonal  estate." 
"Sec.  2402.  If  there  be  no  heir  or  devisee 
present  and  competent  to  take  possession  of 
the  real  estate  left  by  such  decedent,  the  ex-  ' 
ecutor  may  take  possession  of  such  real  es- 
tate, and  demand  and  receive  the  rents  and 
profits  thereof,  and  do  all  other  acts  relating 
thereto  which  may  be  for  the  l)eneflt  of  the 
persons  entitled  to  such  real  estate.  Sec. 
2403.  Such  executor  or  administrator,  under 
the  order  and  direction  of  the  court,  may  ap- 
ply the  profits  of  such  real  estate  to  the  pay- 
ment of  taxes  and  of  debts  and  claims 
against  the  estate  of  thedeceased,  in  case  the 
personal  assets  are  insufBcient.  Sec.  2404. 
Such  executor  or  administrator  shall  account 
to  such  heirs  or  devisees  for  the  rents,  profits, 
or  use  of  such  real  estate,  deducting  there- 
from the  payments  made  under  the  preceding 
ing  section,  together  with  a  reasonable  com- 
pensation for  his  own  services,  to  be  fixed  by 
the  court." 

Before  an  administrator  can  recover  rents 
of  real  estate  which  accrue  after  the  death  of 
the  intestate,  he  must  show  that  there  is  no 
heir  present  and  competent  to  take  possession 
of  the  premises.  Shawhan  v.  Long,  26  Iowa, 
492.  See,  also,  Foteaux  v.  Lepage,  6  Iowa, 
130;  Stringham  v.  Brown,  7  Iowa,  38;  Crane 
V.  Guthrie,  47  Iowa,  545:  Gray  v.  Myers,  45 
Iowa,  160;  Hodgln  v.  Toler.  70  Iowa,  25, 
30  N.  W.  Rep.  1.  The  sections  of  the  Code 
which  we  have  quoted  have  changed  to  some 
extent  the  rule  of  the  common  law,  and  were 
designed  to  enable  the  administrator  to  sub- 
ject the  real  property  of  the  decedent,  so  far 
as  it  is  required  and  is  available,  to  the  pay- 
ment of  his  debts  and  other  charges  against 
his  estate.  It  is  the  policy  of  the  law  to  re- 
quire the  payment  of  all  debts  of  a  decedent, 
and  to  devote  to  that  purpose  so  much  of  his 
property  not  exempt  as  is  necessary,  even 
though  it  should  result  in  depriving  his  heirs 
and  devisees  of  all  benefit  from  his  estate. 
This  is  to  be  done  by  means  provided  by 
statute,  and  actions  by  creditors  against 
heirs,  to  recover  the  value  of  real  estate  they 
may  have  received,  are  avoided.  Section  2402 
of  the  Code  only  authorizes  the  executor  to 
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take  poesesaion  of  the  real  property  of  the  de- 
cedent when  no  heir  or  devisee  is  present  and 
competent  to  take  possession.  But  section 
2403  authorizes  the  executor,  "under  the  or- 
der and  direction  of  the  court,"  to  apply  the 
profits  of  such  real  estate  to  the  payment  of 
debts  and  other  claims  a^inst  the  estate. 
That  section,  it  is  clear,  authorizes  the  ap- 
propriation of  rents  and  profits  of  real  estate 
of  wliich  the  executor  has  taken  possession  to 
the  pament  of  the  liabilities  specified ;  but  is 
such  appropriation  to  be  restricted  to  the 
profits  issuing  from  real  property,  possession 
of  wbicli  is  taken  by  the  executor,  because 
there  is  no  heir  or  devisee  present  and  com* 
petent  to  take  it? 

It  must  be  conceded  that  there  is  no  more 
reason  for  or  justice  in  using  tlie  profits  for 
the  payment  of  such  liabilities  in  one  case 
than  there  is  in  tlie  other.  The  words,  "such 
real  estate,"  of  section  2403,  refer  as  directly 
and  naturally  to  "the  real  estate  left  by  such 
decedent"  of  tlie  preceding  section  as  tliey 
tlo  to  the  real  estate  of  which  tlie  executor 
shall  take  possession.  To  give  them  that 
construction  would  be  in  harmony  with  the 
policy  of  our  law,  and  would  make  its  various 
provisions  to  which  we  have  referred  con- 
sistent with  each  other.  Before  the  order 
contemplated  by  section  2403  should  be  made, 
the  heirs  or  devisees  in  possession  of  the  real 
estiite  would  have  to  be  made  parties  to  the 
proceeding  to  obtain  it.  But  wlien  that  has 
been  done,  and  the  necessity  for  the  appro- 
priation has  been  shown,  we  think  it  can  be 
ordered.  In  this  case  it  seems  to  be  conceded 
that  t<he  rents  in  question  will  t>e  required  to 
pay  the  liabilities  of  the  estate  of  Wamebold. 
They  are  to  be  collected  by  plaintiff  pursuant 
to  an  order  of  court,  made  with  the  con- 
sent of  tlie  widow  and  heirs  of  the  deceased. 
It  may  be  that  such  consent  was  given  with 
the  understanding  that  no  right  to  them  was 
thereby  waived,  and  that  tlieir  liability  to  be 
taken  by  plaintiff  was  to  be  thereafter  deter- 
mined. But  under  the  admitted  facts  of  the 
case  the  rents  are  not  exempt,  and  will  have 
to  be  retiiined  by  plaintiff  to  discharge  the 
debts  of  the  estate.  There  are  numerous  de- 
cisions which  hold,  in  effect,  tliat  rents  which 
accrue  between  the  death  of  the  owner  of 
realty  and  the  date  of  its  sale  to  satisfy  debts 
cannot  be  taken  by  the  administrator,  but,  so 
far  as  we  are  aware,  none  of  them  were  ren- 
dered under  statutes  similar  to  those  of  Iowa. 

2.  Is  defendant  entitled  to  have  his  claim 
of  $1,600  for  balance  due  on  stock  allowed  as 
a  set-off  against  the  rents  for  which  this  ac- 
tion was  brought  ?  It  did  not  arise  out  of 
the  transaction  set  out  in  the  petition.  It  is 
not  of  the  nature  of  a  preferred  claim.  If  it 
had  been  filed  with  plaintiff  as  a  demand 
against  the  estate  of  decedent,  defendant 
could  have  recovered  thereon  only  a  due  pro- 
portion of  the  funds  available  for  the  jiay- 
ment  of  the  class  of  claims  to  which  It  would 
have  belonged.  He  would  have  been  enti- 
tled to  offset  his  claim  against  his  liabilities 
to  decedent  which  had  accrued  at  the  time 


of  his  death,  bnt  the  rents  in  question  ac- 
crued wholly  after  Wamebold 's  death.  They 
have  become  a  part  of  the  general  assets  ot 
the  estate,  and  can  be  used  by  plaintiff  only 
in  the  manner  and  for  the  purposes  autlior* 
ized  by  statute.  The  preference  asked  by 
defendant  is  not  permitted.  Code,  6g  2418- 
2420.  We  are  of  the  opinion  that  the  claim 
of  defendant  cannot  be  used  to  reduce  tbe 
amount  of  rents  plaintiff  is  entitled  to  re- 
cover, ^e  Eldreilge  y.  liell,  64  Iowa,  126. 
19  N.  W.  Rep.  879;  Cook  v.  Lovell,  11  Iowa, 
81;  Nichols  V.  Dayton,  34  Conn.  66;  Fry  v. 
Evans,  8  Wend.  680;  Dayhufl  v.  Dayhiiff's 
Adro'r,  27  Ind.  158;  Hendrix  v.  Hendrix,  65 
Ind.  829;  Colby  v.  Colbv.  2  N.  H.  419;  Har- 
ris V.  Tavlor,  63  Conn.  500.  2  Atl.  Rep.  749; 
Wat.  Set^OS,  §  181.  We  conclude  that  the 
judgment  of  the  district  court  was  correct,  so 
far  as  we  are  called  upon  to  consider  it,  and 
it  is  therefore  affirmed. 


RocKAFKLLOW  «.  WiLKiNS  et  ol.,  Boatd  of 
Equalization. 
(Supreme  Court  of  Iowa.  May  17, 1889.) 
E4UAJ.IZATION  or  Taxes. 
Laws  Iowa  1880,  c.  109, 1 8,  provides  that  "at  the 
first  meeting  of  the  board  of  equalization  of  any 
township,  etc.,  they  shall  decide  what  assessment 
shonld  in  their  opinion  be  raised,  aod  make  an  al- 
phabetical list  of  names  of  the  individuals  whose  as- 
sessment it  is  proposed  to  raise,  and  post  a  copy 
of  the  same  in  a  conspicuous  place;  •  *  •  and 
the  board  shall,  if  in  their  opinion  some  assess- 
meuts  should  be  raised,  hold  an  adjourned  meeting 
•  •  •  beforeflnalaction  thereon,  "giving notice, 
etc.  Held  that,  the  board,  at  their  Hrst  meeting, 
having  decided  that  an  assessment  shonld  be 
raised,  i{  does  not  render  their  proceeding  void 
that  the  ohauge  was  at  onoe  entered  of  record, 
where  subsequently  the  proper  notice,  of  which  the 
tax-payer  had  actual  knowledge,  was  given  of  the 
raised  assessment  and  of  the  adjoomed  meeting, 
at  which  time,  no  objection  having  been  made,  the 
assessment  was  shuply  left  as  raised  at  the  first 
meeting. 

Appeal  from  district  court,  Cass  county; 
C.  F  LooFBouBuow,  Judge. 

Certiorari  to  the  defendants,  as  a  board  of 
equalization,  to  review  their  proceedings  in 
assessing  plaintiff's  properly.  Judgment  for 
defendants,  and  plHintiff  appeals. 

Kooka/ellow  &  Scott  and  L.  L.  De  Lano, 
for  appellant.    John  W.  Scott,  for  appellees. 

Oranorb,  J.  The  following  are  the  facts 
as  found  by  the  court  below,  and  undisputed: 
"First.  Plaintiff  was  assessed  by  the  city  as- 
sessor of  said  city  of  Atlantic,  for  the  vear  • 
1887,  at  aiS.OO.  Se&md.  April  14, 18871  be- 
ing the  firat  Monday  of  said  month,  the  de- 
fendant board  of  equHlization  of  said  city  of 
Atlantic  met  for  the  purpose  of  equalizing 
the  asseesmenis,  and  continued  in  sei-sion 
from  day  to  day  up  t<>  and  including  April  , 
13tb.  Third.  On  April  13th,  the  board,  hav- 
ing determiued  that  plaintiff's  assessment 
upon  personal  property,  moneys,  and  credits 
should  be  increased  from  016.00  to  $5,334, 
made,  among  others,  the  following  record  of 
their  proceedings:  ■  On  motion  the  follow- 
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ing  assessments  were  then  changed :  Rock- 
Bfellow.  J.  B..  from  615.00  to  «5,834.00,>— 
and  the  assessment  of  plaintiff  was  then 
clianged  on  the  assessor's  book  upon  person- 
al property  and  moneys  and  credits  from 
$15.00  to  $5,384;  and  the  board,  having  com- 
pleted its  work  of  equalization,  adjoarned  to 
meet  at  9  o'clock  April  25, 1887,  for  the  pur- 
pose of  hearing  grievances  why  the  said  as- 
sessments should  not  be  raised  as  indicated 
by  the  said  action.  Fourth.  On  April  15. 
1887,  the  city  clerk  posted  up  in  the  usual 
place  of  meeting  of  the  board,  and  in  the 
p08t4>ffice  in  etSi  city,  a  notice,  as  follows; 
'Council  Cliamber,  Ci^  of  Atlantic,  April 
13,  1887.  The  board  of  equalization  met 
pursuant  to  adjournment  Present,  the  mem- 
bers. The  equalization  of  assessments  hav- 
ing been  completed,  on  motion  the  board  of 
equalization  adjourned  to  meet  at  9  o'clock 
April  25, 1887,  for  the  purpose  of  bearing 
grievances  why  the  within  assessments 
should  not  be  raised.'  Following  this,  and 
posted  with  it,  was  an  alphabetical  list  of 
the  names  of  the  persons  whose  assessments 
the  lioard  bad  determined  should  be  raised, 
and  among  other  UHmes,  under  the  bending 
of  '  Personal  Property,  Moneys,  and  Credits,' 
and  in  proper  alphabetical  order,  was  the  fol- 
lowing: <  llockafellow,  J.  B.,  from  $15.00  to 
$5,334.00.'  Fi/^h.  The  plaintiff  saw  and  in- 
spected this  list,  and  the  notice  accompany- 
ing it,  and  had  such  knowledge  aa  a  fall  in- 
spection thereof  woukl  convey  prior  to  April 
25, 1887,  but  he  bad  no  other  notice,  nor  was 
any  other  or  different  notice  given  than  that 
described  in  paragraph  4  hereof,  and  the 
plaintiff  did  not  at  any  time  appear  before 
the  board  of  equalization  fur  any  puriHwe  con- 
nected with  the  equalization  of  his  assees- 
ment.  Sixth.  The  board  of  equalization  met 
at  their  usual  place  of  meeting,  April  25, 
1887,  pursuant  to  their  former  adjournment, 
for  tbe  purpose  of  ttearing  grievances  re- 
specting the  assessments contHined  In  the  list 
posted  up,  and  did  hear  fully  all  the  parties 
who  appeared  for  that  purpose,  and  made 
such  changes  and  such  further  orders  in  in- 
dividual eases  as  the  showing  made  in  each 
case,  in  the  opinion  of  tlie  Iwoard,  justified. 
But  the  individual  cases  in  which  no  appear- 
ance or  complaint  was  made  were  left  as  they 
had  been  lixed  at  the  prior  meeting,  and 
without  further  order  being  made  respecting 
them  at  this  time;  and,  the  plaintiff  not  ap- 
pearing, and  no  complaint  being  made  re- 
specting the  increase  in  his  assessuient,  it 
was  by  the  board  left  as  it  had  been  fixed  at 
the  previous  meeting,  and  without  any  fur- 
ther acliou  respec  ting  It  on  this  day.  The  said 
lioard.  Laving  first  beard  and  acted  upon  all 
the  grievances  and  complaints  made  before 
it,  adjourned  finally  on  April  25,  1887." 

We  understand  the  only  contention  by  ap- 
pellant to  be  that  the  action  of  the  board  of 
equalization,  in  raising  bis  assessment,  was 
without  jurisdiction,  and  hence  void;  that, 
if  the  board  tiad  jurisdiction  to  act,  his  rem- 
edy for  rrror  therein  would  be  by  appeal.    If 


void  for  want  of  jurisdiction,  it  is,  of  course, 
a  nullity,  and  this  a  proper  remedy.  Tbe 
particular  facts  upon  which  the  want  of  ju- 
risdiction is  urged  should  be  well  in  mind  for 
the  proper  consideration  of  tbe  case.  These 
facts  are  that  tbe  board,  on  the  13th  of  April, 
determined  that  the  plaintiff's  assessment 
should  l>e  raised  from  $15.00  (as  returned  by 
the  assessor)  to  $5,334,  and  the  assessment 
was  thus  changed  on  tbe  assessor's  book. 
The  board  then  adjourned  to  meet  April  25tb, 
for  the  pnrpose  of  hearing  any  grievances  on 
account  of  the  change.  Notice  was  given  as 
provided  in  such  proceedings,  when  regular, 
which  was  seen  by  the  plaintiff.  No  ap- 
pearance was  made  by  him,  and  the  assess- 
ment, without  further  action,  was  left  as 
changed  on  April  13th.  The  point  as  urged 
in  argument  is  that  the  board  had  do  right 
to  make  the  change  in  the  assessment  on  the 
13th;  that  it  could  only  then  decide  what  as- 
sessments should  in  their  opinion  be  changed, 
and  then  make  the  cliange,  if  at  all,  at  the 
adjourned  meeting,  after  notice,  as  provided 
by  law.  The  fuUuwing  is  the  statute  gov- 
erning such  proceedings,  (chapter  109,  Laws 
1880,  §  3:)  "  At  the  Brat  meeting  of  the  board 
of  equalization  of  any  township,  town,  or 
city,  they  shall  decide  what  assessment  should 
in  their  opinion  be  raised,  and  make  an 
alphabetical  list  of  names  of  tbe  individuals 
whose  assessment  it  is  proposed  to  raise,  and 
post  a  copy  of  tbe  same  in  a  conspicuous  place 
in  the  office  or  place  of  meeting  of  said  board, 
and  also  in  each  post-office  located  in  said 
townsiiip,  town,  or  city;  and  the  board  shall, 
if  in  their  opinion  some  assessments. should 
be  raised,  hold  an  adjourned  meeting,  with 
at  least  one  week  intervening  after  posting  of 
said  notices,  before  final  action  thereon,  which 
notices  shall  state  the  time  and  place  of  hold- 
ing such  adjourned  meeting."  Tbe  law  evi- 
dently does  not  contemplate  that  the  board 
shall,  before  notice,  do  more  than  merely  con- 
sider and  determine  what  assessments  should 
in  their  opinion  be  raised,  and  then  give  no- 
tice and  an  opportunity  for  hearing  liefore 
the  assessment  is  aetuaily  raised.  The  law 
does  evidently  contemplate  some  investiga- 
tion or  inquiry  before  notice  as  to  a  necessity 
for  raising  tbe  assessment,  for  before  notice 
it  must  reach  an  opinion  that  it  should  be 
done.  It  would  be  unreasonable  to  expect 
the  board  to  reach  such  an  opinion  except  by 
an  investigation  as  to  the  facts,  and  hence  it 
is  not  the  law  that  a  party  is  entitled  to  no- 
tice before  such  an  investigation  as  would 
justify  a  j>r(ma/acj« conclusion  against  him; 
but  when  such  a  conclusion  is  reached  it  is  a 
basis  for  further  action,  and  a  notice  must 
then  be  given  with  a  view  to  the  parties  be- 
ing heard  and  final  action  had.  Now,  in  this 
case,  the  only  departure  from  the  prescribed 
form  is  tliat  the  board,  in  its  preliminary  in- 
vestigation, having  found  that  the  assess- 
ment should  be  raised,  fixed  the  amount  and 
caused  it  to  be  entered  of  record,  not  as  a 
finality  in  their  proceedings,  but  to  be  further 
considered  after  notice  to  the  plaintiff,  and 
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such  a  flnding  to  be  then  made  as  the  facts 
would  justify.  The  case  of  TIenkle  v.  Town 
of  Keota,  68  Iowa,  834,  27  N.  W.  Rep.  260, 
is  urged  as  authority  against  jurisdiction  in 
this  case.  A  reference  to  the  facts  will  show 
a  clear  distinction.  By  turning  to  the  state- 
ment of  facts  in  that  case  it  appears  that  the 
board,  on  the  16tu  of  April,  made  the  assess- 
ments; that  on  the  17th  "notices  were  posted 
np  at  the  proper  places,  showing  the  assess- 
ments, the  amount  tliereof,  and  the  descrip- 
tion of  the  property,  as  ordered  by  the  board. " 
Then,  turning  totlie  language  of  the  opinion, 
on  page  341, 27  N.  W.  Rep.  254,  and  we  have 
this:  "The  only  notice  given  was  after  the 
board  had  increased  the  assessment;  that  is, 
after  the  entry  of  the  judgment  notice  of  this 
fact  was  given. "  The  distinction  is  surely 
obvious.  In  that  case  there  was  no  notice 
of  a  time  or  place  to  be  heard,  but  a  notice 
that  final  judgment  was  entered.  In  this 
case  there  was  no  final  judgment  or  conclu- 
sion entered,  but  only  a  conclusion  upon  a 
preliminary  inquiry  with  notice  of  time  and 
place  to  show  cause  against  such  entry,  and 
an  unquestioned  purpose,  on  final  hearing,  to 
know  the  facts  and  conform  the  record  or  as- 
sessment thereto.  This  seems  to  be  a  com- 
pliance with  the  spirit  and  purpose  of  tlie 
law.  The  fact  of  the  entry  in  the  record  at 
the  time  of  the  preliminary  inquiry  was  at 
best  a  mere  irregularity,  not  affecting  a  sub- 
stantiril  right,  and  should  not  be  allowed  to 
avoid  the  proceeding.  Equitably  considered, 
it  is  a  case  in  wbicli  the  plaintiff  had  actual 
notice  and  an  opportunity  to  show  the  facts 
so  well  known  to  him  and  free  himself  from 
any  inequality  in  the  public  burdens.  Tt  is 
to  be  regretted  if,  relying  on  a  technical  rule 
of  law,  he  has  neglected  to  do  so.  The  action 
of  the  board  not  being  void  for  want  of  juris- 
diction, the  judgment  is  aflJrmed. 


Addebson  v.  Wyant  et  aJ. 

(Supreme  Court  of  Iowa.    May  17, 1889.) 

Contracts — Phoof. 

1.  On  the  conveyance  of  land  by  one  who  had 
purchaaed  it  at  a  foreclosure  sale,  it  having  been 
discovered  tbat  a  Bubseqaeut  judgment  liennolder 
had  not  been  made  a  party  to  the  foreclosure  pro- 
ceeding, a  portion  of  the  purchase  money  was  de- 
posited by  the  vendor  with  the  agent  who  effected 
the  transfer.  There  was  do  positive  testimony 
tbat  the  money  deposited  was  to  be  paid  upon  the 
judgment,  while  toe  agent  testified  that  he  held 
the  money  as  a  pledge  tbat  the  judgment  would 
be  removed,  and  the  vendor  testified  tbat  be  did 
not  agree  to  pay  the  Judgment,  but  that  he  said  he 
would  have  it  removed.  Held,  in  an  action  by  the 
judgment  lienholder  to  recover  the  money,  that  a 
flnding  that  tbere  was  no  agreement  to  pay  Uie 
judgment  was  proper. 

2.  The  vendor,  in  such  case,  was  entitled  to 
maintain  an  action  to  compel  the  owner  of  the 
judgment  to  redeem  or  accept  the  alternative  of 
having  his  right  of  redemption  barred. 

Appeal  from  district  court,  Blackhawk 
county;  John  J.  Nby,  Judge. 

This  action  involves  the  right  of  the  plain- 
tiff to  9100,  in  the  hands  of  Knapp  &  Co.. 
defendants.    liie  court  held  tbat  the  plain- 


tiff was  not  entitled  to  the  money,  and  he 
appeals.    The  facts  appear  in  the  opinion. 

Hetnimoay  &  Gnindy,  for  appellant.  F. 
C.  Piatt,  for  appellees. 

RoTHBOCK,  J.  It  appears  from  the  record 
in  the  case  that  one  William  Morehouse  was 
the  owner  of  certain  real  estate  In  Bremer 
and  Blackhawk  counties.  On  the  20th  day 
of  March,  1879,  he  executed  a  mortgage  up- 
on tlie  said  land  to  Margaret  Wyant.  On 
the  28th  day  of  June,  1879,  one  Bieman  re- 
covered a  judfifment  before  a  justice  of  the 
peace  against  said  Morehead  for  952  debt  and 
$19  costs.  Tills  judgment  was  filed  in  the 
office  of  the  clerk  of  the  district  court  of 
Blackhawk  county  on  2d  July,  1879.  The 
plaintiff  became  the  owner  of  the  same  by 
assignment  before  it  was  filed  in  the  clerk's 
olBce.  Margaret  Wyant  foreclosed  her  mort- 
giige,  but  did  not  make  the  plaintiff  herein  a 
party  to  the  foreclosure  suit.  The  property 
was  sold  under  the  foreclosure  to  Margar^ 
Wyant,  and  on  the  11th  day  of  February, 
1886,  she  received  a  sheriff's  deed  therefor. 
On  the  26th  day  of  February,  1886.  Margaret 
Wyant  and  the  defendant  W.  W.  Wyant,  her 
husband,  sold  and  conveyed  the  land  to  the 
defendants  F.Newman  and  Henry  Newman. 
In  making  the  transfer,  the  defendants  J.  T. 
Knapp  &  Co.  acted  as  the  agents  of  the  par- 
ties. It  was  discovered  that  the  right  of  the 
plaintiff  as  a  judgment  lienholder  had  not 
been  foreclosed,  and  $100  of  the  purchase 
money  was  returned  and  held  by  Knapp  & 
Co.  becauseof  thejudgmentlien.  Theplain- 
tiff  claims  that  this  money  was  to  be  paid  by 
Knapp  &  Co.  to  the  owner  of  the  judgment. 
The  defendant  Margaret  Wyant  contends 
that  there  never  was  an  agreement  tbat  the 
money  was  to  be  paid  on  the  judgment,  and 
that  it  was  left  in  the  hands  of  Knapp  tc  Co. 
for  the  protection  of  Newman  until  the  judg> 
ment  lien  could  l)e  removed.  She  filed  a 
cross-bill  in  this  action,  requiring  the  plain- 
tiff to  redeem  from  the  foreclosure  sale,  and 
that,  on  failure  to  do  so,  his  right  to  redeem 
be  barred.  The  court  dismissed  the  plain- 
tiff's petition,  and  entered  a  decree  for  the 
defendant  upon  the  cross-bill. 

1.  The  flrstquestion  proper  to  be  determined 
is,  was  the  plaintiff  entitled  to  recover  the 
deposit  of  8100  held  by  Knapp  &  Co.  It 
must  be  conceded  that  there  was  no  right 
of  recovery  unless  the  money  was  placed  in 
the  possession  of  Knapp  ft  Co.  for  the  plain- 
tiff, or  with  directions  to  pay  the  plaintiff 
the  judgment.  We  think  the  court  correctly 
held  that  the  evidence  did  not  warrant  a  judg- 
ment for  the  plaintiff.  There  is  not  one  of 
the  witnesses  wlio  testified  anequivocally 
that  tlie  money  was  to  l>e  paid  upon  the  judg- 
ment. J.  T.  Knapp,  a  member  of  the  Arm 
of  Knapp  ft  Co.,  testified  that  they  held  the 
$100  as  a  pledge  that  the  judgment  would  be 
removed  to  liave  the  title  cleared ;  that  Wy- 
ant "never  agreed  to  pay  it.  Said  he  would 
have  it  removed."  This  is  the  only  real  ex- 
planation for  the  deposit  of  the  money.  The 
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parties  weM  nnderstood  that  the  Judgment 
could  be  removed  bj  an  action  to  compel  a 
redemption.  If  tlie  deposit  was  intended  to 
be  applied  on  the  judgment,  it  is  not  at  all 
prol>able  that  it  would  still  be  in  the  hands  of 
Enapp  &  Co.  It  is  more  likely  the  judgment 
would  have  been  paid  at  the  t^me,  and  it  is 
altogether  unlikely  that  Wyant  would  pay 
the  judgment  until  compelled  to  do  so.  The 
evidence  shows  an  utter  luck  of  privity  be- 
tween the  parties  who  deposited  the  money 
and  the  plaintiff.  They  entered  into  no  obli- 
gation by  which  they  were  under  any  prom- 
ise legal  or  equitable  to  the  plaintiff. 

2.  The  plaintiff  complains  of  tiie  decree 
upon  the  cross-bill,  because  Wyant  is  not  the 
owner  of  the  land,  and  has  no  right  to  main- 
tain the  action;  and  it  is  claimed  that  the 
cross-action  cannot  be  maintained  because 
the  defendants  Newman,  the  present  owners, 
cannot  be  compelled  to  accept  a  redemption. 
It  is  a  sufficient  answer  to  the  last  proposi- 
tion to  say  that  the  defendants  Newman  were 
not  made  parties  to  the  cross-action,  and  any 
rights  they  may  have  cannol  be  prejudiced  by 
the  decree,  and  we  think  that  as  Wyant  is 
bound  to  make  good  title,  and  as  her  right  to 
the  deposit  uf  ;S100  depends  upon  the  extinc- 
tion of  the  lien  of  the  judgment,  she  may 
maintain  the  cross-action.  In  our  opinion, 
the  plaintiff  had  the  right  to  redeem  aa  a 
judgment  lienholder,  and,  as  he  makes  no 
claim  that  be  desires  to  do  so,  he  is  not  in  a 
position  to  complain  of  the  decree  on  the 
cross-bill.    Affirmed. 


OTCHEOE  0.  HOSTETTER. 

(Supreme  Court  of  Iowa.    May  18, 1889.) 

SbT-OfV — JUDOXBNT — ATTORNST  FbES. 

1.  Where  it  is  proper  that  a  judgment  be  set 
off  against  a  note,  it  is  also  proper  that  the  costs 
recovered  in  the  action  in  which  the  judgment  was 
rendered  should  be  set  off  in  like  manner. 

2.  Where  the  malier  of  a  note  brings  an  action 
before  its  maturity  to  enjoin  the  foreclosure  of  a 
mortgage  given  to  secure  it,  and  in  such  action  a 
judgment  held  by  plaintiff  is  set  off  against  the 
note,  defendant  is  not  entitled  to  the  attorney's 
fees  stipulated  for  in  the  note  in  case  of  suit 
brought  to  collect  it. 

Appeal  from  district  court,  Mahaska  coun- 
ty;  1>.  By  AN,  Judge. 

Action  in  chancery.  The  facts  of  the  case, 
and  the  relief  prayed  for  and  granted,  are  stat- 
ed in  the  opinion.  Full  relief,  as  prayed  by 
plaintiff,  nut  being  granted,  she  appeals. 

Blanchard  &  Preston,  for  appellant.  John 
F.  t&»W.  R.  Leusy  and  /.  M.  Herron,  for 
appellee. 

Beck,  J.  1.  November  24,  1885,  plaintiff 
commenced  an  action  at  law  in  the  circuit 
court  of  MahHska  county,  claiming  to  recov- 
er 413.000  from  defendant  as  damages  for 
fraudulent  representations  in  the  sale  of  real 
estate.  December  1, 1885,  she  commenced 
in  tbe  same  court  an  action  in  equity  to  en- 
join defendant  from  foreclosing  a  chattel 
mortgage,  and  asking  that  the  foreclosure  be 


transferred  to  the  circuit  court.  Plaintiff 
alleges  in  her  petition  that  some  of  the  notes 
have  been  paid  and  others  are  usurious,  and 
that  she  is  entitled  to  recover  damages  for 
injury  to  her  stock.  A  preliminary  injunc- 
tion was  allowed  in  the  case.  The  defendant 
answered,  denying  plaintiff's  claim,  and 
praying  th:it  the  chattel  mortgnge  be  fore- 
closed, and  judgment  be  rendered  on  the 
notes,  and  for  attorney  fees.  The  ailidavit  of 
the  attorney  required  by  the  statute  was 
tiled.  One  of  tbe  notes  secured  by  the  chat- 
tel mortgage  was  for  $500,  dated  November 
8^  1883,  due  January  1,  1888,  with  8  per 
centum  per  annum  interest,  and  attorney's 
feee  if  suit  be  brought  to  collect  it.  Plaintiff, 
io  her  reply  to  the  answer  of  defendant,  al> 
leges  that  some  uf  tbe  notes  are  usurious; 
others  have  been  paid ;  and  that  defendant  is 
indebted  to  her  for  injuries  to  stock.  March 
17,  1887,  plaintiff  amends  her  petition,  al- 
leging that  on  the  2d  day  of  October,  1886,  she 
recovered  a  judgment  in  the  law  action  set 
out  in  her  petition  for  $1,762.25,  and  costs, 
with  6  per  centum  interest  She  also  shows 
tliat  defendant  has  commenced  an  action  to 
restrain  the  collection  of  her  judgment  at  law 
until  the  termination  of  this  action,  and  pray- 
ing tliat  the  judgment  maybe  applied  on  the 
notes  and  chattel  mortgage.  The  plaintiff  in 
this  amended  petition  unites  with  defendant 
in  his  request  that  the  judgment  be  set  off 
against  the  notes. 

Defendant  flies  an  answer  in  the  IifVr  case, 
in  which  he  asks  that  the  judgment  obtained 
by  plaintiff  be  applied  upon  his  notes  secured 
by  tbe  chattel  mortgage.  He  also  filed  an 
answer  to  the  amended  petition,  setting  up 
that  the  judgment  in  the  law  case  was  not 
final;  that  it  is  void  for  want  of  jurisdiction; 
and  other  matters  which  need  not  be  here  re- 
cited. A  decree  was  rendered,  declaring  the 
notes  secured  by  the  chattel  mortgage  to  be 
paid  and  discharged  by  the  judgment  at  law, 
and  certain  damages  found  and  allowed,  ex- 
cept the  one  note  which  was  not  due.  Up- 
on it  the  Slim  of  nine  dollars  was  applied. 
The  cause  was  continued  until  the  note  be- 
came due,  and  the  lien  of  the  mortgage  it 
was  declared  should  exist  for  the  security  of 
the  note.  After  tbe  note  became  due  plain- 
tiff filed  her  supplemental  petition,  showing 
the  facts  substantially  as  above  recited,  and 
further  alleging  thnt  she  expended  $207.55 
costs  in  the  law  case,  which  it  was  adjudged 
defendant  sliould  pay;  and  she  also  paid 
$63.65  in  this  case,  which  are  taxable  against 
defendant.  She  asks  that  these  costs  may  be 
set  off  against  the  note,  which  has  fallen  due 
and  is  unpaid.  The  defendant,  in  reply,  al- 
leges that  the  judgment  in  the  law  case  has 
been  pleaded  by  plaintiff  and  allowed  by  the 
decree  of  the  court  as  a  set-off  to  the  notes 
anil  chattel  mortgage.  The  plaintiff  in  her 
reply  denies  the  allegations  of  defendant's 
answer.  The  case  was  tried  upon  the  plead- 
ings, and  an  admission  of  defendant  that  the 
costs  had  been  paid  by  plaintiff,  as  alleged  in 
her  supplemental  petition.  The  case  before 
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us  la  upon  the  supplemental  petition.  The 
decree  allows  a  credit  on  the  note  of  nine 
dollars,  found  by  th«  prior  decree,  and  the 
costs  in  this  case,  $63.65,  but  rejects  as  cred- 
its the  costs  in  the  law  case.  It  allows  as 
attorney  fees  $38.25,  and  is  a  Jadgment  for 
$611.48  upon  the  note,  and  foreclosed  the 
mortgiige  for  that  amount. 

2.  In  our  opinion,  the  costs  in  the  law  case 
should  have  been  applied  on  the  note.  They 
constituted  money  due  to  plaintiff.  The 
same  reason  that  required  tlie  judgment  in 
plaintiff's  favor  to  be  set  off  agtdnst  the  notes 
demanJs  that  the  costs  shall  be  set  off  in  the 
same  manner. 

8.  We  think  defendant  should  not  recover 
for  attorney's  fees  upon  the  note,  which  were 
recoverable  in  case  suit  was  brought  to  col- 
lect it.  The  note  was  in  litigation  for  settle- 
ment and  adjustment  in  this  suit  before  it 
was  due.  Plaintiff  could  not,  if  she  would, 
have  paid  it  at  maturity,  without  abandoning 
her  right  to  set  off  the  costs  Hg.iinst  it,  some 
of  which  the  district  court  by  its  decree  held 
should  be  applied  on  the  note.  It  cannot  be 
said  that  plaintiff  made  default  on  the  note, 
or  that  the  suit  was  brought  to  collect  it. 
Plaintiff  brings  the  suit  to  protect  her  rights 
touching  that  note  and  others.  We  think  the 
attorney  fees  could  only  be  assessed  in  ease 
a  suit  ou  the  note  had  been  actually  brouglit 
for  tlie  purpose  of  enforcing  its  collection. 
But  such  suit  was  not  brouf^. 

4.  We  think  the  plaintiff  should  be  aOo>wed 
as  a  set-off  on  the  note : 

(1)  The  oosta  in  the  law  case 9207  S6 

(2)  The  coets  ia  this  case 68  66 

(8)  The  sum  applied  ia  former  decree 0  11 

Total 1280  81 

The  interest  on  the  note  to  date  of  the  de- 
cree,—five  years,  seven  months 324  00 

Principal 500  00 

THOO 
Dednot  amounts  to  be  set  off  as  above,  and 
interest,  ie.S5 23g  6« 

•434  S4 
— Amount  due  on  note  for  which  the  de- 
cree should  have  been  entered.  The  credits 
we  allow  on  the  note  are  made  as  of  the  day 
of  its  maturity.  We  allow  interest  on  the 
creilits  allowed  plaintiff  from  the  date  of  the 
maturity  of  the  note  to  the  date  of  the  de- 
cree,— live  and  a  half  months.  A  decree  will 
be  entered  in  harmony  with  these  views,  at 
the  option  of  plaintiff,  in  this  court,  or  the 
cause  will  be  remanded  for  such  a  decree  In 
the  court  below.    Keversed. 


TuTTLE  «.  Campbell  et  al. 
(Supreme  Court  of  Michigan.    April  19, 1889.) 

CONVETANCBS   BBTWKEN    HCSBANS    AMD  WlFE— 

CoNsiDSBATios—CosvEBsioy— Assumpsit. 
1.  Plaintiff's  husband,  to  prevent  litigation  over 
alimooj  in  a  divorce  suit  contemplated  by  plain- 
tut,  gave  ber  a  oertificate  of  deposit  on  a  bank  for 
aoertain  sum, payable  when  plaintiff  obtained  her 
decree.  The  certificate  was  left  with  the  bank, 
and  the  husband  deposited  part  of  the  amonnt  and 
gave  his  note  for  the  balance.    He  and  his  wife 


afterwards  beeaaie  reeoaciled,  aad  tfeftwtfe,  who 

had  obtained  possession  of  the  certificate,  indorsed 
it,  and  it  was  delivered  to  the  bank  and  oanoeled, 
and  the  husband's  note  was  alsooanoeled.  In  con- 
sideration at  plaintiff's  indorsooient,  the  husband 
conveyed  to  her  an  interest  in  a  stock  of  goods  to 
the  amount  of  the  certificate.  It  appeared  that  the 
husband  had  occupied  plaintiff's  store-buildtnf?  for 
two  yean  witbeut  paying  rent,  and  had  collected 
rents  from  other  tenants  of  the  bniMlaa,  and  that 
this  formed  part  of  the  consideration.  Meld,  that 
the  consideration  was  sufficient  to  support  the  con- 
veyance, and  that  plaintiff  and  her  husband  be- 
came ownera  in  oommon  of  the  steck  of  goods. 

a.  A  sale  by  the  husband  of  the  entire  stock  of 
goods  is  out  of  the  usual  course  of  business,  and, 
if  made  without  plaintiff's  consent,  passes  no  title 
to  ber  interest,  and  it  is  immaterial  that  tke  pur- 
chasers did  not  know  of  sooh  interest. 

8.  The 'fact  that  one  of  two  parchasers  knew  of 
plaintiff's  interest  In  the  goods  at  the  time  of  the 
purchase,  but  l^ored  her  rights  and  took  posses- 
sion of  the  entire  stock,  constitutes  a  conversion, 
and  no  demand  on  him  is  neceasary  before  bring- 
ing suit  against  both  purchasers. 

4.  But  plaintiff  cannot  waive  the  tort,  and  re- 
cover in  asauimptU,  so  long  as  the  goods  rsmaia 
unsold  in  the  lumds  of  the  purchasers.  Sheb- 
wooD,  C.  J.,  dissenting. 

Error  to  ciretrit  court,  Ingbam  county; 
Peok,  Judge. 

Attumputt  by  Flora  B.  Tuttle  agahist  John 
F.  Campbell  and  Martin  Hanlon.  Judgment 
for  plaintiff,  and  defendants  apf>eal. 

Smith  <b  York,  for  appellants.  K,  A. 
Mfmtgomery,  for  respondont. 

Chahfliit,  J.  Some  time  in  1882  William 
A.  Tnttle,  who  is  the  plaintffl's  husband,  en- 
gaged in  the  business  of  selling  drugs  and 
medicines  at  Williamston,  Ingbam  county. 
He  occupied  a  store  which  belonged  to  bis 
wife.  Flora  B.  Tiittle.  In  March  of  1884 
domestic  dissensions  caused  a  separation  be- 
tween Tuttle  and  hts  wife,  and  she  left  him 
and  determined  upon  filing  a  bill  of  com- 
plaint to  obtain  a  divorce  from  the  bonds  of 
matrimony.  To  save  litigation  orer  the 
question  of  alimony,  he  agreed  to  give  her 
$1,000,  in  full  of  ail  claims  against  biin,  to 
be  paid  when  she  obtained  a  decree  for  di- 
vorce, to  secure  which  he  gave  her  a  certifi- 
cate of  deposit  on  the  bank  of  Daniel  L.  i 
Grossman ,  payable  to  her  order  when  she  : 
siiould obtain  a  decree  fordivoree  against  her  | 
husband.  The  certiflcate  whs  then  left  with 
Crossmaa  for  safe-keeping.  Tids  arrange- 
ment was  so  entirely  satisAictucy  tiiat  the 
parties,  on  the  same  day  or  the  next,  laid 
aside  tlieir  differences  and  went  to  living  to- 
gether again.  The  bill  was  not  Bled,  neither 
was  thecertiilcateof  deposit  taken  up  or  can- 
celed with  her  eonscnt.  Harmony,  however, 
did  not  long  prevail  in  the  Tuttle  family. 
Dissensions  broke  out  anew,  and  Mr.  Tutt.e, 
without  Iter  knowledge,  obtained  from  Mr. 
Grossman  possession  of  the  certidcate.  and  a 
short  time  tliereafter  she  found  it  in  biscash- 
drawer  and  took  and  retained  poaaession  of 
it.  It  appears  that  the  date  of  the  certificate 
was  March  22,  1864,  and  when  it  was  ob- 
tained Mr.  Tuttle  deposited  $500^  and  gave 
his  note  to  Crossmaa, due  in  six  laaatlis,  for 
the  other  $600.  This  note  was  not  taken  up 
wlien  he  became  possessed  of  the  certificate 
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aftev  th«  rfeootoeiBatlon,  and  there  ia  no  direct 
testimony  that  he  the*  withdrew  the  $500 
caah  which  ihe  had  deposited,  although  thet<e 
is  a  -Btrottg  inferanee  to  that  effect  frotn 
CroBsman'k  testlmonv.  At  any  rate,  in  Ati- 
gnet  M(8.  TulUe  kcM  the  •1,000  eertiflcate, 
and  Groaamam  iield  Mr.  TuUde%  note  for 
$500.  At  tbia  tine  Mr.  Tuttle  told  faer  that 
he  bad  got  to  aell  ita  order  to  paj  CroastMni 
that  91,000,  beoause  he  li&d  1u  aecnre  hlni  at 
the  tiaoe  he  got  the  oertiticaite,  and  that  she 
might  come  on  Cfoasnan  If  he  did  not  settle, 
and  so  he  bhd  got  to  sell  out  to  pay  bin. 
He  finally  told  Mts.  Tuttle  that  if  she  woald 
indorse  the  oartlllcate  «f  deposit  to  him  slie 
oonM  toave  a  thoasAid  doilars'  worth  of  in- 
tereat  in  the  stodc  of  drugs  and  medicines, 
which  offer  she  aeoq>ted,  and  iadorspd  the 
certificate,  aad  Tuttle  drtirered  it  up  to  Cross- 
man  on  the  19th  day  of  Augnat,  1864,  and 
Croasman  caneded  it  and  delivered  up  to 
Tuttle  bia  nete  et  $BO0.  Tbrre  was  some 
tPstimony  tending  to  prove  that  Tuttle  had 
oecvpied  the  stofe  of  Mrs.  Tattle  ov«r  two 
yeai^  without  paying  atiy  rent  to  her,  and 
also  had  colieolttd  the  rents  of  beaants  ocoa- 
pying  other  portions  of  tlte  building,  for 
which  be  owed  her,  and  that  this  indebted- 
neea  also  entered  into  the  conblderation  for 
the  •IvOOO  worth  of  interest  in  the  stock  of 
goods.  After  tbia  transaction  Mr.  Tuttle 
continued  to  carry  on  the  buskieaa  oatil 
April  25. 1886,  when  he  sold  the  entire  stock 
<rf  goods  and  flxtorca  to  defendants  for 
C2,730,  $000  of  which  was  paid  in  cash,  and 
the  i3alanoe  in  metes.  The  last  one  to  matu  re, ' 
being  for  §250,  was  made  conditional  «pon 
defendants  being  able  to  obtain  a  lease  of 
the  st»re  from  Mis.  Tuttle.  An  inventory 
madesooa  after  the  purchase  at  the  coat  price 
showed  the  value  of  the  stocli  to  have  been  a 
iitUe  over  •8,160.  The  bargain  was  dosed 
on  Saturday  night,  and  the  next  day  Mr. 
Tuttle  left  the  place  and  remained  absent 
nearly  two  years  without  his  whereabouts 
tteing  known  to  Mrs.  Tuttje.  The  sale  was 
made  without  her  consent.  She  had  heard 
that  the  defendant  Campbell  was  endeavor* 
ing  to  purchase,  and  he  itad  inquired  of  her 
whether  she  would  rent  to  him  the  store  In 
case  he  sliould  purchase,  and  she  refused, 
and  also.  aS  she  testiOes,  expressly  BOtiRed 
Irim  in  ttiat  interview  that  she  was  the  own- 
er of  a  thousand  dollars'  inbsrest  in  the 
stock  of  goods.  Tills  interview  was  about 
four  months  before  the  purchase  by  defend- 
ants. The  defendant  Hanlon  had  been  a 
Bcbool-teaober  in  the  village,  and  had  heard 
that  the  domestio  relations  of  Tuttle  and  his 
wife  were  net  entirely  harmonious.  He  was 
invited  by  l>r.  Campbell  to  join  him  in  mak- 
ing the  purohaae,  and  had  been  told  by  him 
that  Mis.  Tuttle  refused  to  rent  the  store  to 
him,  bat  it  was  hot  shown  that  ha  had  ex- 
press notice  of  Mrs.  Tuttle's  91,000  interest 
in  the  stock  of  goods  when  he  purchased. 
A  bill  of  sale  was  exeouted  to  them  jointly 
by  Tuttle,  ooaveylng  the  Whole  stock  of 
goods  then  in  the  dtore.  Tbey  tberaupon 
v.42N.w.no.6— 25 


w<eat  into  possession,  and  contioued  lUe  sale 
of  dlnigs  at  retail,  Mr.  Hanlon  giving  his  atr 
tention  'to  the  selling  of  the  goods  in  the 
store.  About  SO  days  after  ttie  purchase 
Mrs.  Tuttle  went  into  the  store  and  fotand 
Mr.  Hanlon  there  Ih  possession,  and  stated 
to  him  that  she  had  a  thousand  dollars'  ia> 
terest  in  tlie  stock,  and  demanded  that  he  tarn 
•ut  to  her  a  thoasand  dollars'  worth  of  the 
goods  in  the  stock,  or  pay  her  91 ,000  for  such 
ifitet-eat.  He  alwolu  tely  refused  to  do  either, 
and  claimed  that  they  bad  twught  the  whole 
stock  and  it  was  theirs.  No  demand  was 
made  upon  defendant  Campbell.  This  suit 
was  then  brought  by  plaintiff,  alleging  the 
oonv^raion  ol  Imt  interest  in  tlie  goods,  but 
waiving  the  tort,  and  asking  a  jui^mentfor 
their  value  in  aaaumpttt.  Tiie  trial  resulted 
in  a  wrdiot  and  judgiueAt  for  the  plaintiff  for 
the  full  amount  of  her  claim,  with  Interest 
from  the  date  of  demand. 

Three  objections  w»e  talcen  to  the  admiir- 
sion  of  testimony.  We  do  not  think  the  er- 
rors assigned  upon  thetu  call  for  a  reversal 
of  the  judgment  upon  any  of  the  grounds 
stated  agidnst  ttie  admission  of  such  testis 
mony. 

The  main  gronads  of  error  relied  oa  may 
l>e  considered  under  tlie  following  beads: 

i%nt.  Was  the  transaction  betweea  the 
plaintiff  and  her  husband  sach  a  one  as 
created  them  owners  in  common  of  the  stock 
of  goods? 

Seeond.  If  they  were  sueh  owners  in  com- 
mon, would  a  puKhaser  from  the  husband  of 
the  whole  Stock,  Without  notice  ef  his  co- 
owner's  rights,  acquire  a  title  to  the  whole 
stock? 

Third.  If  not,isthepurchatebyI>r.Camp> 
bell,  with  notice  of  plaintiff's  ownership  and 
the  refusal  to  recognize  the  rights  of  Mrs. 
Tuttle  by  the  defendant  Hanlont  evidence  of 
a  conversion  of  the  goods  by  both  defendants, 
so  as  to  sustain  an  aetion  against  both  Jointly  ? 

Fourth.  Where  a  small  portion  only  of  the 
goods  are  sold,  the  balance  remaining  in  pos- 
session of  the  co-owners  in  common,  who 
deny  the  right  of  another  owner  in  common 
to  any  of  the  goods,  can  the  dispossessed 
owner  treat  it  as  a  conversion  of  the  whole, 
and«  waiving  the  tort,  maintain  an  action  of 
tuaumpsit  to  recover  the  Value  of  the  goods 
converted? 

1.  The  owner  of  chattels  may  sell  an  un- 
divided sliate  or  interest  in  them,  and  the  re- 
lation thus  created  will  be  a  common  owner- 
ship, which,  by  analogy  to  such  relations  in 
real  property,  is  frequently  designated  as  ten- 
ancy in  common  of  the  property.  In  such 
case  no  adtual  delivery  is  required.  The  title 
passes  at  time  of  sale,  if  such  is  the  intent  of 
the  parties.  Both  or  either  may  have  the 
actual  possession  of  property  owned  in  com- 
mon, and  when  one  owner  has  the  actual 
possession,  and  the  other  has  not,  the  owner 
in  possession  is  simply  the  bailee  of  his  co- 
owner'ssbare.  When  an  undivided  share  or 
interest  In  personal  property  is  sold,  there  is 
no  moti  objection  to  a  designation  of  thein- 
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tereat  sold  by  dollars'  worth  than  there  is  by 
designating  a  part,  as  one-half,  one-fifth,  or 
any  other  fraction  of  the  wliole.  In  either 
case  the  part  sold  is  a  fraction  of  the  whole, 
and  extends  to  every  part  and  parcel  thereof. 
In  one  case  the  unit  is  the  property;  in  the 
other,  the  unit  is  the  value  of  the  property. 
But  the  value  represents  the  property,  so  that 
the  units  are  in  fact  the  same.  Ttie  share 
conveyed  measured  by  dollars'  worth  will  de- 
pend, as  regards  quantity,  upon  the  total 
value  or  worth  of  the  whole  property.  And, 
In  cases  where  the  property  is  severable  and 
capable  of  division  in  kind  without  sale,  such 
share  may  be  severed  or  separated  from  the 
rest  by  taking  so  many  dollars'  worth,  with- 
out regard  to  the  quantity  that  is  left, 
whether  it  be  much  or  little,  for  the  balance 
of  the  unit  will  be  left  after  taking  out  the 
dollars'  worth  severed.  Of  course,  a  division 
is  more  readily  made  when  the  unit  is  the 
thing  and  the  share  Is  designated  by  a  f  riic- 
tioii  of  the  quantity;  but  if  the  owners  can- 
not agree  upon  the  division,  then  the  remedy 
is  a  sale;  as  in  other  cases.  Dollars'  worth  is 
often  used  to  measure  and  designate  the  share 
or  ownership  in  property.  More  particularly 
is  this  the  case  in  partnership  transactions. 
Ko  difficulty  has  been  experienced  in  divid- 
ing up  the  property  from  the  use  of  such 
Standard  as  a  measurement  of  interest.  A 
sale  of  an  interest  in  personal  property  must 
be  supported  by  a  sufficient  consideration. 
In  this  case  there  was  evidence  of  a  present 
consideration  passing  from  Mrs.  Tnttle  to 
her  husband,  which,  if  believed  by  the  jury, 
was  sufficient  to  support  the  contract.  We 
conclude  that  the  transaction  between  Mr. 
and  Mrs.  Tattle  was  such  as  created  them 
owners  in  common  of  the  stock  of  goods. 

2.  This  being  so,  he  could  not  without  her 
consent  convey  away  her  title  to  the  goods  to 
tlie  defendant  purchasers.  So  far  as  he  re- 
tailed goods  out  of  the  store  to  customers,  her 
consent  would  be  implied  by  the  course  of 
dealing  tacitly  permitted  by  her,  without  ob- 
jection. But  a  sale  of  the  entire  stock,  being 
out  of  the  ordinary  course  of  business,  would 
require  her  consent,  in  order  to  bind  her  or 
carry  her  interest  to  the  purchaser.  She  tes- 
tified that  he  had  expressly  agreed  that  be 
would  not  sell  out  the  entire  stock  without 
her  knowledge  and  consent,  and  thatthissale 
was  made  in  violation  of  that  agreement. 
Owners  in  common  of  property  have  a  right 
to  dispose  of  their  own  undivided  share,  but 
such  owner  cannot  sell  the  whole  property, 
nor  any  portion  thereof  except  his  own;  and 
if  he  undertakes  to  dispose  of  any  larger  in- 
terest his  co^wners  are  not  bound  thereby. 
Kussell  v.  AUen,  18  N.  Y.  173-178,  per  Dean, 
J.;  White  v. Brooks,  43  N.  H.  402;  Welch 
v.Sackett.  12  Wis.  248;  Frans  v.  Young,  24 
Iowa,  375.  The  principle  is  well  settled  that 
a  seller  of  personal  property  can  convey  no 
greater  title  than  he  has,  and  it  makes  no 
difference  that  the  purchHser  has  no  notice 
and  is  ignorant  of  the  existence  of  other  par- 
lies in  interest.    Couse  v.  Tregent,  11  Mich. 


65;  Dunlap  v.GIeason,  16  Mich.  158;  Trudo 
V.  Anderson,  10  Mich.  357;  Parish  t.  Morey, 
40  Mich.  417;  Pease  v.  Smith,  61  N.  Y.  477; 
Bearce  t.  Bowker,  115  Mass.  129.  Excep- 
tions are  found  where,  through  the  conduct 
of  the  party  or  by  his  laches,  he  is  estopped 
from  asserting  title  as  against  the  innocent 
purchaser;  but  this  case  does  not  ctmie  within 
the  exception.  The  fact  that  Hanlon  had  no 
notice  of  plaintiff's  interest  in  the  goods  be- 
fore he  purchased  from  Mr.  Tuttle  is  of  no 
importance,  and  the  rule  laid  down  by  the 
court,  requiring  that  they  should  find  as  mat- 
ter of  (act  that  he  had  notice  of  her  interest 
in  order  to  entitle  her  to  recover,  was  more 
favorable  to  defendantfi  than  they  were  en> 
titled  to,  and  the  question  raised  by  ilefend- 
ants'  counsel,  that  there  was  no  testimony  to 
support  such  finding,  is  of  no  consequence. 
By  their  purchase  tlie  defendants  acquired 
title  to  that  portion  of  the  stock  which  their 
vendor  had  not  sold  to  Mrs.  TutUe.  and  to 
that  only,  and  they  stood  in  the  same  relation 
to  Mrs.  Tuttle,  respecting  the  ownership  of 
the  goods,  as  their  vendor  stood  before  their 
purchase,  and  were  owners  in  common  with 
her  of  the  entire  atock. 

3.  Ordinarily,  when  an  owner  in  common 
sells  the  goods,  the  other  owner  in  common 
may  treat  this  act  as  a  conversion,  and  bring 
an  action  of  trover  against  his  co-owner,  to  re- 
cover the  value  of  bis  share;  but  he  is  not 
obliged  to  do  this.  He  may  retain  his  title 
in  the  goods  in  the  hands  of  the  purchaser, 
and  if  he  converts  them  he  is  likewise  liable 
therefor  to  his  co-owner.  What  constitutes 
a  conversion,  short  of  a  sale,  is  not  definitely 
settled.  A  total  destruction  of  the  chattel,  or 
a  conversion  of  tlie  whole  to  his  own  use,  or 
something  equivalent,  such  as  a  total  denial 
of  his  co-owner's  interest  in  the  property, 
coupled  with  a  total  exclusion  from  posses- 
sion, will  render  the  owner  in  possession  lia- 
ble to  his  co-owner.  Owing  to  the  right 
which  an  owner  in  common  lias  to  the  pos- 
session of  property  so  owned,  if  the  property 
is  in  its  nature  indivisible,  mere  refusal  to 
yield  possession  of  the  property  or  admit  to  a 
joint  possession,  without  denying  the  inter- 
est or  ownership  of  his  co-owner,  will  not 
constitute  a  conversion.  I  have  no  doubt 
that  the  claim  set  up  of  such  exclusive  own- 
ership by  Hanlon  when  demand  was  made 
upon  him  and  his  denial  of,  and  his  refusal  to 
recognize,  the  rights  of  plaintiff,  constituted  a 
conversion  of  the  plaintiff's  interest  in  the 
property,  so  far  as  he  was  concerned.  Xo  de- 
mand was  made  of  defendant  Gampt)ell,  and 
none  was  necessary,  if  the  testimony  of  Mrs. 
Tuttle  is  to  be  believed,  and  under  the  in- 
structions of  the  court  the  jury  have  given 
credence  to  it.  The  law  if  laid  down  in 
Cooley,  TorU,  at  page  528,  (•461.)  that:  "One 
who  buys  property  must,  at  his  peril,  ascer- 
tain the  ownership;  and,  if  he  buys  of  one 
having  no  authority  to  sell,  his  taking  pos- 
session in  denial  of  the  owner's  right  is  a 
conversion. "  Dr.  Campbell  purchased  know- 
ing Mrs.  Tttttle's  right  to  the  property,  and 
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in  contravention  of  it  purchased  from  Tattle 
the  whole  property,  withuat  recognizing,  but 
ignoring,  her  rights  or  title  to  any  of  it  and 
took  possession  thereof  under  his  bill  of  sale 
conveying  the  whole  property  with  warranty. 
This  was  a  conversion  of  her  share  in  the 
property  by  him,  and  a  demand  before  bring- 
ing suit  was  unnecessary.  The  third  ques- 
tion must  be  answered  in  the  affirmative. 

4.  The  general  rule  is  that  liefore  a  party 
can  waive  a  tort  for  theconvetsion  of  personal 
proper^  and  bring  aanimpHt  the  property  in 
the  hands  of  the  tort-feasor  must  have  been 
sold  and  converted  into  money,  upon  the  the- 
ory that  the  money  has  been  received  for  the 
plaintiff's  use.  There  is,  however,  another 
class  of  cases,  where  the  property  has  been 
converted  but  not  sold,  where  the  tort  may  be 
waived  and  assumpsit  brought  for  the  value 
of  the  goods  converted.  This  class  belongs 
to  those  relations  where  a  contract  may  exist 
and  at  the  same  time  a  duty  is  superimposed 
or  arises  out  of  the  circumstances  surround- 
ing or  attending  the  transaction,  the  viola- 
tion of  which  duty  would  constitute  a  tort. 
In  such  cases  the  tort  may  be  waived  and  as- 
sumpsit be  maintained,  for  the  reason  that 
the  relation  of  the  parties  out  of  which  the 
daty  violated  gn^w,  had  its  inception  in  con- 
tract. These  relations  are  usually  those  of 
trust  and  confidence,  such  as  those  of  agent 
and  principal,  attorney  and  client,  or  liailee 
and  bailor.  When  an  owner  In  common  of 
personalty  has  the  exclusive  possession  of  the 
property  he  is  a  bailee  of  his  co-owner's  share, 
in  SQCb  case  there  is  a  contract  of  bailment 
implied  between  the  parties,  the  law  implying 
a  delivery  from  the  nature  of  the  case  and  the 
peculiar  righto  which  one  owner  in  common 
has  to  such  property  when  reduced  to  ids  pos- 
session. He  takes  it  and  holds  it  upon  the 
trust  and  confidence  that  he  will  care  for  it  and 
use  it,  if  he  uses  it,  in  an  ordinarily  careful 
manner,  and  will  not  sell  or  convert  his  co- 
owner's  share  to  his  own  use.  If  he  violates 
this  trust  and  confidence  by  converting  the 
property  to  his  own  use,  his  co-owner  may 
bring  trover  for  the  conversion,  or,  waiving 
the  toi*t,  may  sue  in  assumpsit  to  recover  its 
value.  This  has  been  the  settled  law  in  this 
state  for  manv  years,  and  was  explicitly  de- 
clared in  Fiquet  v.  Allison.  12  Mich.  828, 
which  case  is  decisive  of  this.  See,  also,  Coe 
v.  Wager.  42  Mich.  49,  S  N.  W.  Kep.  248; 
McLaughUn  v.  Bailey,  46  Mich.  219,  9  N.  W. 
Rep.  25ti;  Evans  v.  Miller,  58  Miss.  120.  The 
facto  of  this  case  do  not  bring  it  within  the 
principle  above  stoted.  and  the  action  of  as- 
sumpsit  cannot  be  maintained. 

The  Judgment  must  be  reversed  and  a  new 
trial  granted. 

MoRSK  and  Long,  JJ.,  concurred. 

Campbell,  J.  I  do  not  think  any  cause 
of  action  was  shown,  and  I  concur  in  the  re- 
sult for  that  reason. 

Shebwood,  0.  J.,  (disssntinff.)  I  cannot 
eoncnr  in  the  result  reached  by  my  brethem 


in  this  case.  I  think  the  judgment  should  be 
affirmed.  There  can  be  no  doubt,  it  seems 
to  me  from  a  perusal  of  the  testimony,  but 
that  the  defendants  had  full  knowledge  of  the 
situation  of  all  the  parties,  and  the  true  rela- 
tion each  sustained  to  the  property,  and, 
while  it  is  a  little  difficult  to  classify  the  in- 
terest of  the  plaintiff,  its  true  character  is  ap- 
parent, and  it  is  clearly  manifest  that  justice 
and  equity  require  that  the  judgment  should 
be  affirmed.  Otherwise  the  evident  intention 
of  the  husband  of  plaintiff  by  the  aid  of  the 
defendanto  to  cheat  the  plaintiff  out  of  her 
debt  will  be  accomplished,  and  this  should  not 
be  permitted.  It  will  not  help  the  plaintiff's 
case  to  say,  "  we  will  allow  you  to  Uke  a  bet- 
ter writ  if  we  do  send  you  out  of  court,"  for 
the  costs  and  expenses  of  the  litigation  will 
soon  exhaust  her  claim,  even  if  she  is  suc- 
cessful. But  why  should  she  now  not  have 
her  money  in  the  suit  she  has  brougbt'i*  The 
conversion  of  the  property  in  which  she  held 
the  interest  was  complete  under  our  own  au- 
thorities. She  was  neither  joint  tenant  nor 
tenant  in  common  of  the  property  in  which 
her  interest  existed.  She  was  the  owner  un- 
til her  debt  was  satisfied,  and  should  be  so 
tr>-ated.  No  other  course  will  preserve  her 
rights;  and  when  so  considered,  there  can  be 
no  question  but  that  the  present  action  is  cor- 
rect even  in  form.  There  is  nothing  in  the 
learning  or  teachings  of  the  law  requiring  a 
person's  projjerty  to  be  sacrificed  in  his  or  her 
attempt  to  enforce  a  just  claim,  in  order  that 
the  nature  or  character  of  the  claim  may  be 
classified,  and  the  practice  and  form  of  action 
adopted  and  usually  resorted  to  in  such  cases 
may  be  applied  thereto.  Litigation  as  at 
present  conducted  is  too  expensive,  under  our 
system  of  practice,  to  allow  such  a  course  to 
be  pursued.  In  this  case  I  think  the  record 
shows  a  fair  trial  has  been  had  upon  the  mer- 
its. The  jury  has  passed  upon  the  facts,  and 
the  spirit  of  the  law  is  with  the  plaintiff, 
and  the  judgment  at  the  circuit  ought  not  to 
be  disturbed.  Under  the  facts  stated  in  the 
record,  the  rights  of  the  plaintiff  are  in  their 
nature  equitable  as  well  as  legal,  and,  in  my 
judgment,  assumpsit  is  peculiarly  an  appro- 
priate remedy  in  her  case,  and  it  is  a  reproach 
to  the  administration  of  the  law  which  fails 
to  secure  such  righto  to  her  when  she  comes 
into  court  and  asks  its  protection  against  the 
unwarrantobie  course  pursued  by  these  de- 
fendanto. The  Judgment  should  be  affirmed, 
with  costs. 


MTTLTBT  9t  al.  V.  TOZER. 

(Supreme  Court  of  Minnesota.    April  38, 1889.) 

TAZ-T1T1.M. 

1.  By  seotion  3,  o.  186, 0«n.  Law*  1881,  the  pro- 
visions of  BecUons  88  and  86  of  the  general  tax 
law,  (except  bo  far  as  expressly  modified  by  other 
sections  of  the  act,)  are  made  appUoable  to  pro- 
ceedings under  that  act. 

2.  To  enable  the  state  to  give  any  valid  title  wi- 
der this  aot,  the  land  must  have  been  offered  at 
the  tax-sale,  and  bid  off  for  the  state,  and  this 
must  appear  from  entries  in  the  tax  ]udgment> 
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book,  as  required  by  section  88  of  the  general  tax 
law. 
{SyUdbui  by  the  Court.) 

Appeal  from  district  court,  Kanabec  coun- 
ty; MoClcer,  Judge. 

Action  by  James  Mulvey  and  anottier,  to 
determine  the  adverse  claim  of  defendant, 
David  Tozer,  to  certain  vacant  and  unoccu- 
pied real  property  situate  in  Kanabec  coun- 
ty. Judgment  for  plaintiff.  Defendant  ap- 
peals. 

Clapp  (S  ifacCartney,  for  appellant. 
Searlet  (6  ffatl,  for  respondents. 

MiTCHBLL,  J.  The  defendant  claims  title 
under  a  tax-deed  purporting  to  have  been  is- 
sued pursuant  to  the  provisions  of  section  9, 
e.  185,  Gen.  Laws  1881.  Its  vulidity  de- 
pends mainly  upon  the  question  what  course 
of  procedure  was  required  by  that  statute  in 
case  of  lands  not  sold  at  the  public  tax -sale 
to  actual  purchasers.  This  act,  as  we  have 
bad  occasion  to  hold,  proceeds  upon  the  the- 
ory that  the  state  waived  all  rights  under 
any  prior  sales  or  forfeitures,  and,  recogniz- 
ing the  owners  as  still  having  rights  in  the 
land,  provides  for  the  enforcement  of  delin- 
quent taxes  against  them  entirely  new  pro- 
ceedings, upon  which  alone  the  state  relies. 
Farnham  v.  Jones,  32  Minn.  7,  19  N  W. 
Rep.  83.  Hence  a  tax-deed  issued  under  the 
act  must  rest  solely  upon  the  judgment  ren- 
dered pursuant  to  it,  and  what  was  done  or 
omitted  to  be  done  under  it.  GilflUan  v. 
Chatterton,  38  Minn.  836,  37  N.  W.  Rep. 
583.  This  act  does  not  purport  to  be  in 
itself  a  complete  code  of  procedure,  but 
adopts,  in  the  main,  that  of  tlie  general  tax 
law.  Gen.  St.  1878,  c.  11.  Section  2  adopts 
and  Incorporates  into  the  act  all  the  provis- 
ions of  the  general  tax  law  as  to  advertise- 
ment, judgment,  and  sale  of  property  for 
taxes.  Standing  alone,  there  can  be  no  doubt, 
as  defendant  himself  concedes,  that  this  sec- 
tion makes  applicable  to  proceedings  under 
tlie  act  all  the  provisions  of  sections  83,  86, 
and  101,  requiring,  among  other  things,  that 
every  tract  not  sold  at  the  tax-sale  to  an  act- 
ual purchaser  shall  be  bid  in  for  the  state, 
and  that  immediately  after  the  sale  the  coun- 
ty auditor  shall  set  out  in  the  copy  judgment 
book,  opposite  the  description  of  each  tract, 
what  disposition  was  made  of  It,  whether 
aold  to  a  purchaser  or  bid  in  for  the  state, 
and  then  deliver  this  book  to  the  clerk  of  the 
court,  who  is  to  make  the  appropriate  and 
corresponding  entries  opposite  each  descrip- 
tion in  the  real-estate  tax  judgment  book. 
Of  course,  the  provisions  of  section  83  are 
80  far  modified  by  the  express  provisions  of 
sections  4  and  8  of  tlie  act  of  1881  as  to  per- 
mit a  tract  to  be  sold  at  the  tax-sale  for  lest 
than  the  amount  of  taxes,  interest,  and  costs 
against  it,  but  for  not  less  than  the  amount 
of  state  tax.  Inasmuch  as  the  sale  under 
the  act  of  1881  was  without  redemption, 
and  consequently  all  tracts  not  sold  to  H>;tU!il 
purchasers  became  iinmetliately  the  property 
of  the  state,  (asauming  that  all  the  tetjuire- 


ments  of  the  act  were  complied  with,)  it  be- 
came necessary  to  make  some  changes  in  sec- 
tion 101  of  the  general  tax  law  to  fit  the  sit- 
uation. Hence  section  9  of  the  act  provides 
that  all  tracts  remaining  unsold  at  such  sale 
shall  thereafter  be  stricken  from  the  tax- 
lists,  (instead  of  waiting  two  years  as  under 
the  general  tax  la  w, )  and  shall  be  subsequent- 
ly sold,  as  provided  by  section  101  of  that 
law.  Two  arguments  are  advanced  by  de- 
fendant wiiy  the  provisions  of  sections  83 
and  86,  and  particularly  Uie  one  requirini; 
lands  not  sold  to  actual  purchasers  to  be  bid 
in  for  the  state,  were  not  Intended  to  apply 
to  sales  under  the  act  of  1881, — First,  that  the 
act  nowhere  expressly  requires  any  such 
thing;  second,  that  tbe  language  of  section 
9,  "that  all  pieces  or  parts  of  land  remaining 
unsold  at  such  sale  shall  be  stricken  from  the 
tax-list,"  etc.,  implies  that  no  bidding  in  for 
the  state  was  contemplated.  The  answer  to 
the  first  of  these  suggestions  is  that  there  was 
no  necessity  for  any  such  express  proTision. 
This  was  all  covered  by  section  2,  adopting 
generally  all  the  provisions  of  the  tax  law  as 
to  sales.  If  there  is  anytliing  in  the  sugges- 
tion, it  would  apply  with  equal  force  to  all 
the  other  provisions  of  sections  83  and  86; 
for  instance,  those  requiring  the  auditor  and 
clerk  to  make  entries  showing  what  disposi- 
tion was  made  of  each  tract  at  the  sale.  It 
was  held  in  GilflUan  ▼  Chatterton,  supra, 
that  under  the  act  of  1881  the  state  acquired 
no  title  by  virtue  of  the  judgment  alone,  and 
had  no  right  to  dispose  of  land  under  section 
9,  unless  it  had  been  offered  tor  sale  at  the  tax- 
sale.  As  the  deed  itself  showed  that  the  land 
WHS  never  offered  for  sale,  this  was  as  far  as 
was  necessary  to  go  in  that  case ;  but  it  is  in 
point,  as  determining  that  something  else 
was  necessary  to  vest  title  in  the  state  besides 
the  mere  fact  that  the  land  was  not  sold  to  a 
purchaser  at  the  tax- sale.  And  it  would 
certainly  be  anomalous,  if  the  law  required 
no  record  to  be  kept  of  facts  essential  to  vest 
title  in  the  state,  but  left  the  whole  matter 
dependent  upon  the  varaoity  or  memory  of 
the  auditor  who  made  the  sale,  or  upon  the 
imagination  or  hearsay  information  of  his 
successor.  As  to  the  second  suggestion,  in 
view  of  the  evident  purpose  of  section  9,  al- 
ready referred  to,  we  think  It  clear  that  by 
the  term  "unsold,"  as  there  used,  is  meant 
"not  sold  to  an  actual  purchaser,"  and  tliat 
no  inference  can  be  drawn  from  it  that  it 
was  not  intended  that  tracts  not  thus  wM 
should  be  "bid  in  for  the  sUte,"  whtefa  is 
never  referred  to  in  any  of  the  tax  laws  as  a 
sale,  nor  the  state  called  a  "purchaser."  Our 
conelasieo,  therefore,  is  that  by  virtue  of 
section  2  of  the  act  of  1881  the  provisions  of 
sections  83  and  86  of  the  general  tax  law  are 
applicable  to  sales  under  that  act,  and  that 
to  enable  the  state  to  give  aay  valid  title  un- 
der tbe  act  it  must  appear  that  the  lands 
were  duly  offered  for  sale  at  the  tax-sale,  and 
bid  in  for  the  state,  and  tliat  this  must  ap- 
pear from  entries  in  tlie  judgment  book,  as 
reqaiced  by  the  general  tax  law.    Aa  re- 
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marked  by  the  trial  ooart,  all  the  evils  sug- 
gested by  us  in  Stewart  ▼.  Railway  Co.,  36 
Minn.  355,  31  N.  W.  Rep.  851,  would  exist 
in  an  aggravated  form  under  any  other  rule. 
In  the  present  case  it  afiSrmatively  appears 
that  no  entries  were  ever  made  in  either  the 
copy  or  original  tax  judgment  book  to  show 
what  dispoeition  was  made  of  these  lands  at 
the  tax-aale, — nothing  to  show  that  they  were 
ever  bid  in  for  the  state,  or  even  offered  for 
sale.  Without  stopping  to  consider  the  ef- 
fect of  the  recitals  in  the  tax-deed,  but  as- 
suming tliat  they  would  be  prima  facie  evi- 
dence of  the  facts  recited,  it  is  enough  to  say 
that,  inasmuch  as  these  recitals  oonld  not 
properly  be  predicated  upon  anything  except 
the  entries  in  the  tax  judgment  book,  they 
are  entirely  rebutted  by  evidenoe  that  no 
such  entries  were  ever  made.  Judgment  af- 
firmed. 


Ellsworth  v.  Loud  et  al. 
(Supreme  Court  af  Mlnnetota.  April  8,  1888.) 
DsDiOATtoii— IxaiBOcnoaa— BviDiNaa. 
1.  Svidenoe  eonsideied,  aod  held  sullicieDt  to 
anppart  a  flnding  by  the  trial  court  that  the  locus 
in  quo  had  become  part  of  a  hig-hway  by  dedica- 
tion to  tbe  trabUe  use  for  auoh  purpose. 

3.  enoli  dedieatioB  confers  a  mere  eaaement  for 
pnhlio  use  as  a  highway,  and  the  land'Owner  re- 
tains the  rl^ht  to  use  the  land  for  any  lawful  pur- 
pose comptktlble  with  the  full  enjoyment  of  tbe 
pubUo  easement. 

8.  Aninstrvotkw  in  this  case  to  the  effect  that 
the  jury  were  at  liberty.  In  determioing  the  extent 
and  limits  of  the  land  so  dedicated  to  public  use 
for  a  highway,  to  consider  all  the  oircnmstanoes 
(rf  the  case  disdoaed  by  thd  evidence,  including 
the  asual  width  of  highways  in  the  vicinity,  the 
natural  boundaries  and  reasonable  reijuirements 
for  public  use,  held  not  erroneous. 

4.  The  competenoy  and  matenallty  ef  certain 
items  of  evidence  ooasidored. 

(Sl/Uabtts  hv  t/ie  Court.) 

Appeal  from  district  court,  Winona  coun- 
ty; Start,  Judge. 

This  action  was  brongbt  by  A.  D.  Ells- 
worth, plaintiff,  for  the  purpose  of  obtaining 
an  injunction  restraining  defendants,  who 
were  at  the  time  supervisors  and  road  over- 
seer, respectively,  of  the  town  of  Kolling 
Stone,  from  interfering  with  the  construc- 
tion by  plaintiff  of  a  certain  building  upon 
tbe  premises  described  In  the  complaint,  and 
for  damages  for  injury  to  a  part  of  the  build- 
ing already  erected  thereon.  Defendants,  an- 
swering, alleged  that  the  locus  in  quo  is  a 
public  highway.  The  cause  was  tried  before 
Start,  J.,  special  questions  of  fact  being 
submitted  to  a  jury,  who  found  that  six  feet 
of  tbe  east  end  of  tlie  proposed  building  was 
within  tlie  limits  of  a  public  highway.  The 
court  thereupon  filed  flndingsoffbct,  and  or- 
dered judgment  for  defendants.  From  an 
order  denying  a  new  trial,  plaintiff  appeals. 

WiUon  *  Boteers  and  Bould  <6  Snow,  for 
appelant.  M.  B.  Webber  and  Wm.  Gale,  for 
respondents. 

YABDEaLBXJReB,  .T.  The  plaintiff  is  the 
owner  of  a  flouring  mill  and  appurlenances 
upon  llolllng  Stone  creek  in  tbe  town  of  iioli- 


ingStone,  Winonacounty.  Extending  across 
the  creek,  and  over  and  upon  the  dam  of 
plaintiff,  is  a  wagon  crossing  open  to  the  pub- 
lic, and  running  to  and  .beyoud  tbe  piaintiff's 
mill,  and  connecting  with  public  high  ways  on 
each  side  of  the  creek,  north  and  south. 
Whether  this  traveled  way  has  become  a  pub- 
lic road  and  a  part  of  one  continuous  high- 
way across  and  beyond  the  creek  by  reason 
of  tbe  dedication  of  the  same  for  public  use 
as  a  highway  was  the  principal  issue  to  be 
determined  upon  the  trial.  The  defendants, 
who  were  town  o£Bcers  charged  with  the  su- 
pervision and  control  of  the  higliways  of  the 
town,  claim  that  the  section  of  the  traveled 
road  in  question  is  a  public  highway,  and 
that  the  site  of  the  engine-house  referred  to 
in  the  record,  which  plaintiff  has  commenced 
the  erection  of  on  the  south  side  of  the  creek, 
is  within  the  limits  of  such  highway.  Plain- 
tiff brings  tliis  suit  to  enjoin  nny  interference 
with  the  structure  by  the  defendant.  Upon 
the  trial  certain  questions  of  fact  were  sub- 
mitted to  a  jury  for  their  determination,  who 
found  specially  that  the  locus  fn  q>io  was  a 
public  street  or  highway,  and  that  the  en- 
gine-bouse extended  six  feet  into  such  street. 
This  question  was  submitted  to  the  jury  for 
their  considt-ration,  solely  upon  the  evidence 
in  the  case  tending  to  show  a  common-law 
dedication.  And  the  court  expressly  ruled, 
and  so  instructed  the  jury,  that  there  was  no 
evidence  that  the  traveled  way  in  question, 
embracing  the  loons  in  quo,  was  a  legally 
laid  out  highway,  or  that  it  had  become  such 
by  continuous  public  use  and  repairs  under 
the  statute. 

We  have  examined  the  evidence  in  the  case 
fully,  and,  while  we  find  much  conflict  in  it, 
we  have  no  doubt  that  tliere  is  sufficient  to 
uphold  the  decision  of  the  court  in  refusing 
to  set  aside  the  verdict  of  the  jury.  The  ev- 
idence offered  by  defendants  to  prove  such 
dedication  is  such  as  is  commonly  recognized 
as  proper  in  such  cases.  Much  of  it  is  of  the 
character  specially  mentioned  in  Morse  v. 
Zeize,  34  Minn.  36,  37.  24  N.  W.  Rep.  287. 
It  can  hardly  be  necessary  or  proper  to  refer 
to  the  testimony  of  the  witnesses  in  detail. 
The  question  was  one  peculiarly  for  the  prac- 
tical judgment  of  a  jury,  and  it  was  careful- 
ly  and  guardedly  submitted  to  them  by  the 
court  in  its  instructions,  and  if  in  the  wide 
range  of  evidenoe  allowable  in  such  cases 
some  evidenoe  which  is  immaterial  or  of  no 
value  was  received,  it  cannot  have  substan- 
tially prejudiced  the  plaintiff.  Morse  v. 
Zeize,  supra;  Skjeggerud  v.  Railway  Co.,  88 
Minn.  6U.  35  N.  W.  Rep.  572. 

2.  The  dedication  of  the  crossing  and  pas- 
sage-way laid  out  and  opened  by  the  plaintiff 
over  his  dam  and  flume,  and  by  his  mill,  for 
the  public  use  as  a  highway,  does  not  appear 
to  be  inoonsisteut,  or  intei-fere  with  bis  pri- 
vate right  to  use  and  maintain  the  dam  and 
waler-power,  or  the  full  enjoyment  of  his 
property,  further  than  is  reasonably  implied 
by  the  nature  of  sucli  dedication,  and  neces- 
sary for  Ute  public  easement  oi  ta-ay^ 
'igitized  by' 
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passage  over  the  locut  in  quo.  It  is  true 
that,  if  the  public  have  acquired  the  ease- 
ment of  a  right  of  way,  as  claimed,  the  land 
subject  to  it  has  passed  under  the  control  of 
the  public  authorities,  and  it  is  to  be  treated 
as  a  public  highway;  but  their  jurisdiction 
extends  simply  to  the  purposes  of  the  ease- 
ment. They  are  bound  to  Iceep  it  in  suitable 
repair,  and  to  keep  it  open  and  free  from  ob- 
structions in  order  to  give  full  effect  to  the 
dedication,  and  preserve  the  rights  of  the 
public.  "The  puipose  and  use  for  which 
the  dedication  is  made  must  determine  the 
extent  of  the  right  parted  with  by  the  own- 
er, and  acquired  by  the  public.  Where,  as 
in  the  case  of  a  highway,  the  public  acquire 
a  mere  right  of  passage,  the  owner  retains 
the  right  to  use  the  land  in  any  way  compat- 
ible with  the  full  enjoyment  of  the  public 
easement."  Hunter  v.  Trustees,  6  Hill,  412; 
2  Dill.  Mun.  Corp.  §  524.  Says  Washburn, 
Easem.  8  137:  "It  is  not  necessary  ttmt  the 
owner  of  the  land  dedicated  should  part  with 
the  fee  of  the  same  in  order  to  effectuate  a 
dedication.  Nor  is  it  inconsistent  with  an 
effectual  dedication  that  the  owner  should 
continue  to  make  any  and  all  uses  of  the 
same  wiiich  do  not  interfere  with  the  uses 
for  which  it  was  dedicated."  The  public 
use  and  private  right  must  stand  together, 
and  the  latter  cannot  be  disregarded  by  the 
public  authorilies,  but  must  be  respected  in 
so  far  as  may  be  compatible  with  Ihe  public 
right  to  have  a  safe,  unobstructed,  and  con- 
venient right  of  way;  and  regard  must  be 
had  to  the  nature  and  situation  of  the  prop- 
erty and  the  circumstances  of  the  case.  The 
grant  of  a  public  right  of  way  over  a  private 
stream  would  not  imply  the  rightsubsequent- 
ly  to  interfere  with  or  obstruct  the  same,  or 
the  enjoyment  thereof  by  the  owner,  any 
further  than  might  be  reasonably  necessary 
for  the  public  use.  The  piece  of  road  in 
controversy  is  tlie  only  road  across  the  creek 
in  the  immediate  vicinity,  and  the  only 
means  of  approach  to  plaintiff's  mill  open  to 
the  public  from  the  south  side  of  the  creek, 
and  plaintiff  admits  that  it  is  important  to 
be  kept  open  and  used  for  such  purposes,  but 
he  claims  that  the  public  have  only  used  it 
by  his  permission,  and  that  it  is  still  a  pri> 
vate  way  for  his  own  convenience  and  the 
use  of  those  having  business  at  his  mill. 
But  as  it  has  l>een  in  constant  use  by  the 
public  for  many  years  in  crossing  the  creek 
at  that  point,  and  l>een  kept  in  suitable  re- 
pair for  such  purpose,  it  is  evident  that  the 
public  easement  is  not  inconsistent  with  the 
substantial  rights  of  the  plaintiff,  and  the 
only  serious  ground  of  complaint  which  the 
plaintiff  has  to  make  is  that  his  control  over 
the  loctit  in  quo  is  so  far  lost  that  he  cannot 
ottstruct  the  way,  or  interfere  with  the  pul>- 
lic  easement.  The  instructions  given  to  the 
jury  on  this  point  were  correct. 

3.  There  was  no  prejudicial  error  in  re- 
ceiving in  evidence  the  records  of  a  public 
highway,  surveyed  and  attempted  to  be  laid 
over  the  land  across  the  bridge  in  contro- 


versy. The  records,  save  the  petition  and 
renioustrance,  were  not  permitted  to  be  read 
or  to  go  before  the  jury,  and  the  latter  were 
received  for  an  entirely  different  purpose, 
and  upon  another  branch  of  the  case.  These 
records  being  found  defective,  and  therefore 
iusufBcient  to  establish  a  statutory  road,  that 
branch  of  the  defense  was  abandoned  and 
eliminated  from  the  ease  by  the  direction  of 
the  judge.  It  is  clear  from  the  record  that 
the  jury  wero  not  misled  or  influenced  by  the 
reception  of  this  testimony,  or  by  the  evi- 
dence of  the  witness  Fudor,  introduced  in 
connection  with  it 

4.  Evidence  was  also  received  of  the  usual 
and  ordinary  width  of  public  highways  in  the 
vicinity  at  the  time  when  this  road  is  claimed 
to  have  been  dedicated.  And  the  court  in- 
structed the  jury  that  if  they  should  find  from 
the  evidence  a  dedication  on  the  part  of  the 
land-owners  of  the  highway  in  question,  and 
an  acceptance  of  it  by  the  public,  they  might, 
in  determining  the  extent  thereof  so  intend- 
ed to  be  granted,  take  into  cousideration  all 
the  circumstances  of  the  case  as  disclosed  by 
the  evidence;  for  example,  the  usual  width 
of  highways  in  the  vicinity,  and  the  natural 
boundaries,  and  the  reasonable  requirements 
for  public  use,  but  that  it  did  not  necessari- 
ly follow  that  a  highway  by  dedication  should 
be  four  rods  wide.  It  might  be  more  or  less 
according  to  the  circumstances  of  each  par- 
ticular case.  We  think  there  was  no  error 
in  this.  The  ordinary  width  of  highwaj's  is 
a  circumstance  more  or  less  pertinent  in  dif- 
ferent cases,  but  proper  evidence  to  go  be- 
fore the  jury.  Morse  v.  Zeize,  supra,  38; 
Ang.  Highw.  §  155.  But  the  jury  have 
found  the  width  of  the  road  as  dedicated  con- 
siderably less  than  four  rods  in  width,  as 
only  a  part  of  the  engine-house  is  found  to 
be  in  the  street.  We  think  the  plaintiff  has 
nothing  to  complain  of  In  the  ruling  and 
charge  of  the  court  in  this  particular. 

5.  The  Intention  to  dedicate  may  be  shown 
by  a  great  variety  of  facts  and  circumstances; 
and,  as  said  in  Morse  v.  Zeize,  supra:  "Up- 
on the  matter  of  intention  and  conduct  it  is 
competent  to  show  that  the  land-owner  de- 
sired a  public  highway  at  or  near  the  place 
in  question,  whether  that  desire  be  expressed 
by  declarations  or  by  efforts  to  secura  the  es- 
tablishing of  one  there  in  any  way.  The 
fact  that  he  desired  the  highway  may  well 
give  character  to  other  acta  bearing  or 
claimed  to  bear  on  the  question  of  intention. 
So  it  is  competent  to  show  that  be  invited 
or  encouraged  the  public  to  use  the  place  as 
a  highway,  as,  for  instance,  by  improving 
or  fitting  it  for  such  use,  or  by  treating  it 
and  allowing  the  public  to  treat  it  and  enjoy 
and  use  it  as  a  necessary  part  of  a  traveled 
and  convenient  road.  *  *  *  So  it  may 
be  shown  that  the  land-owner  has  recognized 
the  highway,  and  acted  upon  the  basis  of  its 
existence,  ai  by  making  efforts  to  change  or 
vacate  it.  "In  connection  with  other  evidence 
in  respect  to  the  conduct  of  the  owners  and 
the  situation  of  the  premises,  and  that  the 
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location  was  the  most  natural  and  feasible 
place  for  croesing,  it  was  proper  to  show  that 
it  was  for  the  plaintiff's  interest  to  have  a 
public  highway  there,  and  that  he  desired  It, 
and  made  efforts  to  secure  or  retain  it. 
Hence  the  petition  and  remonstrance  intro- 
duced in  evidence  as  a  part  of  the  records 
upon  the  application  to  lay  out  a  highway 
there,  hereinbefore  referred  to  were  compe- 
tent and  were  properly  received  and  submit- 
ted to  the  jury.  Considered  with  the  oral 
evidence,  the  jury  might  And  that  each  pa- 
per referred  to  this  particular  piece  of  road. 
Tlie  petition  was  signed  In  the  firm  name  by 
pliiintiff's  partner,  one  Miller,  then  a  joint 
owner  with  him,  ami  the  remonstrance  was 
signed  by  both ;  and,  if  thesignature  of  plain- 
tiff to  the  petition  was  not  shown  to  be  with 
bis  authority,  the  jury  were  to  judge  upon 
the  evidence  whether  he  did  not  know  of,  or 
in  fact  approve  of  it;  and  his  remonstrance 
against  the  changes  in  the  county  road,  pe- 
titioned for,  might  be  construed  by  the  jury 
as  a  ratification  and  approval  of  the  survey, 
and  thelocatiunof  the  highway  in  that  place. 
The  petition,  which  wsks  for  a  county  road, 
was  addressed  to  the  county  commissioners, 
and  describes  a  part  of  the  route  of  the  pro- 
posed road  as  running  "across  the  Rolling- 
stone  creek  at  Miller  and  Ellsworth's  mill; 
thence  in  a  south-west  course,"  etc.  "The 
said  proposed  road  to  be  in  place  and  lieu  of 
the  present  highway  in  said  valley  between 
the  terminus  of  said  proposed  road,  which 
piece  of  the  old  road  it  is  hereby  asked  to  be 
vacated.  The  names  of  the  owners  of  the 
lands  til  rough  wliich  said  proposed  highways 
pass,  are  Miller  and  Ellsworth,"  etc.  Subse- 
quently the  remonstrance  was  prepared  and 
signed  by  the  plaintiff  and  others.  It  was  ad- 
dressed to  the  county  board,  and  recited  as 
follows:  "The  undersigned,  understanding 
that  you  have  been  petitioned  to  alter  and 
change  the  location  of  the  old  county  road, 
♦  *  *  would  respectfully  remonstrate 
ag-.iinst  the  proposed  change,  and  each  part 
thereof,  except  so  far  as  applies  to  that  part 
between  Ellsworth's  mill  and  the  'oak  tree,' 
where  the  old  road  has  been  injured  by  the 
mill-dam."  The  construction  placed  upon 
the  remonstrance  by  the  court  was  the  nat- 
nral  and  reasonable  one.  The  jury  were 
instructed  that  they  might  construe  it  in 
connection  with  other  evidence  in  attempt- 
ing to  ascertain  the  points  and  location  re* 
ferred  to,  but  said  "the  court  construes  it 
that  so  much  of  the  road  as  is  between  the 
mill  and  a  certain  oak  tree  is  excepted  by 
the  remonstrance,  so  far  as  the  remonstrance 
is  concerned;  bat  to  what  particular  oak 
tree  this  relates  I  will  leave  that  to  the  jury." 
The  plaintiff  objects  to  this  construction,  but 
no  other  can  be  reasonably  given  to  the  lan- 
guage. The  court,  however,  only  fixed  one 
point,  between  which  and  another,  to  be  as- 
certained by  the  jury  from  the  evidence,  a 
portion  of  the  road  was  excepted  from  tlie 
remonstrance.  The  evidence  was  material 
and  competent,  and  the  ruling  and  instruc- 


tions of  the  court  in  receiving  and  submit- 
ting it  to  the  jury  were  correct.  We  have 
not  overlooked  or  disregarded  the  other  as- 
signments of  error  in  the  case,  but  we  think 
none  of  them  are  substantial,  or  such  as  re- 
quired to  be  specially  considered  on  this  ap- 
peal   Order  affirmed. 


Russell  d.  Gunk  et  al. 
(Supreme  Court  cf  Minnesota.    May  IS,  18S9.) 
MoBTQAOK  —  F0RBCI.08UBE  —  Modification    of 

JUDOMEXT. 

1.  Upon  a  proper  application,  seasonably  made, 
under  Oen.  St  c.  66,  i  125,  (amended,  see  Laws 
1887,  c.  61,)  the  district  court  may  set  aside  or 
modify  its  ludgments  in  foreclosure  actions,  and 
the  proceedings  in  execution  thereof,  in  favor  of 
any  party  whose  rights  have  been  injuriously  af- 
fected. 

2.  Upon  appeal  from  the  orders  of  the  trial 
court  upon  such  appliuatlons,  the  appellate  court 
will  only  inquire  whether  there  has  been  an  abuse 
of  discretion. 

(Syllabus  by  {Tie  Court.) 

Appeal  from  district  court,  Hennepin 
county;  Uka,  Judge. 

Action  by  K.  P.  Russell  against  Qunn  and 
othera,  to  foreclose  a  mortgage.  Erom  an 
order  vacating  the  judgment  and  subsequent 
proceedings,  and  permitting defendantBlake- 
man  to  file  an  answer,  plaintiff  appeals. 

Qilger  <£  Harrison,  for  appellant.  Shaw 
&  Cray,  for  respondents. 

Yanoebbubgh,  J.  This  is  an  appeal 
from  an  order  vacating  and  setting  aside  a  1 
judgment  and  subsequent  proceedings  there- 
on, and  granting  the  defendant  Blakeman 
leave  to  serve  an  answer  in  the  case.  Xo 
specific  rule  can  be  laid  down  for  the  exercise 
of  the  discretion  of  the  trial  courts  in  such 
cases,  and  the  appellate  couit,  in  reviewing 
their  decisions  upon  such  applications,  wiU 
only  look  into  the  proceedings  so  far  as  to  see 
whether  there  has  been  any  abuse  of  dis- 
cretion. Upon  the  whole  record  in  this  case 
considered  together,  we  are  unable  to  say 
that  the  application  was  not  meritorious,  or 
that  the  order  granting  it  was  not  within  the 
reasonable  discretion  of  the  court.  On  the 
contrary,  it  would  apparently  have  been  a 
great  hardship  as  well  as  injustice  to  thet  de- 
fendant Blakeman  if  the  application  liad  been 
denied.  His  mortgage  upon  the  real  estate 
in  controversy,  which  be  alleges  was  given 
for  the  purchase  money  thereof,  ia  entirely 
cut  off  by  the  proceedings  in  this  action,  of 
which  he  had  no  knowledge  whatever.  It 
amounts  to  $4,000,  while  plaintiff's  claim 
was  adjudged  to  be  93ijl,  and  the  mortgaged 
premises  are  worth  i)j,00O.  The  summons 
was  served  by  publication,  the  affidavit  for 
which  alleges  ignorance  of  the  defendants' 
residence.  Ko  copy  of  the  summons  was 
mailed  to  or  received  by  him,  and  by  bis  af- 
fldavit  it  appears  that  he  is  a  resident  of  the 
state  of  Massacliusetts;  that  he  bad  no  in- 
formation whatever  of  any  of  the  proceedings 
until  about  the  time  of  this  apphcation, 
which  was  made  promptly,  and  evidently  in 
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good  faitTi.  It  also  appears'  tliat  he  had  no 
knowledge  whatever  concerning  the  pliwn- 
tiff's  claim,  or  the  existence  thereof.  His 
afBdavit,  which  states  all  the  facts  within  liis 
knowledge  about  the  case,  is  supplemented 
by  that  of  his  attorneys,  in  respect  to  the 
records  here,  including  an  affidavit  of  merits 
by  them,  and  by  the  proposed  answer,  under 
which  be  is  entitled  to  contest  the  validity 
and  amount  of  the  plaintiff's  claim,  and  the 
question  of  its  priority  over  his  mortgage. 
No  oppoaing  affidavits  were  introduced,  Mid 
the  good  faith  of  the  application  can  hardly 
he  questioned.  Besides,  the  plaintiff  was 
the  pnn  haaer  at  tlie  sale,  and  his  legal  rights 
can  be  fully  protected  in  the  further  pro- 
ceedings. We  think.  In  view  of  the  case  as 
made,  the  court  was  not  obliged  to  insist 
upon  the  strict  rule  requiring  a  separate  af- 
fidavit of  merits  by  the  defendant  in  addition 
to  the  other  evidence.  The  leading  and 
material  facts  upon  which  the  relief  sought 
might  properly  be  granted  are  patent  and  un- 
dispnted.  The  defendant's  debt  was  secured 
by  mortgage  upon  real  estate  amply  sufficient 
to  secure  both  hia  and  plaintHT's  claim.  His 
case  was  also  bronght  clearly  wrtliin  the 
equttablernle  authorizing  the  court  to  relieve 
him'  from  the  proceedings  against  him, 
whether  It  be  the  Judgment,  or  the  proceetf- 
ing9  had  thereon,  or  toth,  with  liberty  to  an- 
swer and  resist  or  contest  the  plaintiff's 
claim.  The  statute  (Oen.  St.  c.  66,  5  125, 
amended,  see  Ijblws  1w37,  c.  61)  is  applicable 
to  this  class  of  judgments  as  well  as  others, 
and  simply  regulates  the  exercise  of  the  eq- 
uity powers  of  the  court  over  its  own  judg- 
ments and  proceedings  in  execution  thereof. 
And  upon  a  proper  application,  seasonably 
made,  the  district  court  may  exercise  such 
powers  in  farvor  of  a  party  whose  rights  have 
been  injuriously  affected,  and  in  its  discretion 
grant  appropriate  relief  by  setting  aside  or 
modifying  its  judgments,  orders,  or  proceed- 
ings, as  jnstlce  may  require.  Brown  t. 
Frost,  10  Paige,  246;  Tl)oma8,Mortg.  §  966; 
Gould  T.  Mortimer,  26  How.  Pr.  167;  Pufler 
v.  Brown,  85  Hun,  164;  Freem.  Judgm. 
g  500a.    Order  affirmed. 


Bonau.  -0,  Tioa  et  oL 
(thipreme  Court  of  Minnetata.    May  18,  1886.) 

Appeal  from  district  court,  Hennepin  county; 
Hioss,  Jadge. 

Oiiger  A  HarrUon,  for  aippeUiMkt.  Shtnt  A 
Cray,  for  respondents. 

Paa  CiTBiAH.  This  oas*  !•  froverned  by  BusaeU. 
V.  Qunn,  ante,  891,  and  follows  the  decision  in  the 
latter  case  In  pursuance  of  the  stipulation  of  the 
parties.    Order  alDrmed. 


Wbltee  e.  CiTT  OF  St,  Pattl. 

(Supreme  Court  of  Mtnnesota.    May  18, 1899.) 

HtmiCIPAL    COKFOBjlTIOyB  —  iKfCRIKS    TO    BBRV- 
AXTS. 

Where  a  municipal  eorporBMon  has  under  ite 
charter  the  care  and  control  of  the  public  streets, 
and  has  general  authority  to  make  or  cause  to  be 
made  imprcvementa  therein,  such  as  sewers  or 


drains,  it  is  HaMeferlnjtirtea  ta  R8>  employes  or 
others,  rssaUfaix  frraatha  Beorligemoe  of  Ita  olBoan 
or  agents^  acting  under  its  authority  in  makinr 
such  improvements,  and  having  the  charge  and 
supervision  thereof,  thongfa  in  the  particular  in- 
stance, in  strict  conformity  to  its  charter,  the  work 
la  required  to  be  doDe  by  oonUract,  and  not  directly 
by  the  corporation. 
(Syllabus  by  the  Court) 

Appeal  from  diatriot  court,  Ramsey  county: 
SiHoifB,  Judge. 

Action  by  John  Welter  against  tlie  city  of 
St.  Paul. 

W.  F.  Murrmiit,  for  appellant.  Jama  B. 
Markham,  for  respondent. 

VANitEiiBUROH,  J.  Tbis  0886  oomes  here 
upon  appeal  fKMU  an  order  overruling  the  de- 
fendant'a  demurrer  to  the  complaint.  The 
complaint  shows  that  the  plaintiff  was  em- 
ployed aa  a  laborer  by  the  defendantin  work- 
ing on  th«  streets.  The  city  had  caused  an  ex- 
cavation or  trench  to  be  made  tn  one  of  the 
Btieeta  for  a  sewer  ordrain,  and  carelessly  neg- 
lected to  brace  or  protect  the  sides  of  the  same 
to  prevent  tlte  earth  from  caving  in,  so  that  it 
WHS  a  dangerous  place  to  work  in.  Theplain- 
tifl  was  aubject  to  tlie  orderaof  thedef  endant's 
agent  or  foreman  in  charge  of  the  work,  and 
by  hia  direction,  went  to  work  in  the  sewer, 
and,  without  notice  of  its  dangerous  condi- 
tion, was  injured  by  the  caving  in  of  earth 
and  stones  upon  him.  The  complunt  Btate» 
a  cause  of  action.  The  city  baa  the  care  and 
control  of  the  atreeta,  and  is  charged  with 
the  duty  and  has  general  auttackrity  to  make- 
imprckvementa  therein,  and  to  construct  sew- 
ers and  drains.  These  are  corporate  powers 
and  duties,  and  it  is  liable  for  its  negligence, 
ur  the  negligence  of  its  officers,  in  the  exer- 
cise of  such  powers,  and  the  performance  of 
such  duties.  It  is  troe  that,  under  the  char- 
ter of  the  city,  improvements,  where  the- 
costs  exceed  0200,  ace  to  be  made  under  con- 
tract with  the  lowest  bidder,  but  it  does  not 
afjpear  that  tbis  work  waa  not  such  as  th» 
city  itself  might  undertake  in  atrict  conform- 
ity with  the  charter,  or  that  it  was  not  a 
mere  local  drain  for  a  street  improvement} 
and,  even  if  its  proceedings  w^re  not  reguUur 
in  this  respect,  yet  Iwing  a  municipal  im- 
piovement  which,it  might  within  its  general 
authority  cause  to  be  made,  and  which  as  it  ia 
alleged  was  in  this  instance  in  fact  made  by 
it,  it  will  be  held  liable  for  iQjonea  Buffered 
by  ita  servanta,  or  others  resulting  from,  the 
negligence  of  ita  authorized  agents  iaexecuU 
ing  the  wuik.  laotlier  words,  it  cannot  b» 
permitted  to  set  up  the  plea  of  tUtra  vira,  if 
the  work  waa  authorized  by  it,  and  waa  with- 
in the  scope  of  ita  corporate  power  or  au- 
thority to  act  in  reference  to  it  under  any  cir- 
cumsUncea.  2  Dill.  Mun.  Corp.  §  968.  Or- 
der affirmed. 

JeLLISON  v.  HALLORAir. 
(Supreme  Covat  of  Minneeota.    Uay  20,1889.) 

Advebbb  CiAUf — PLa^suOk 
1.  A  general  denial  In  an  answer  of  all  the  aUo- 
gations  of  a  complaint,  "except  that  which  la  here- 
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inafter  admitted,  spedflcaUy  denied,  or  gaaUilaa, " 
is  effeotaal  as  a  denial,  it  then  ia  ao  naoMrtainty 
as  to  what  is  spedally  pleaded. 

2.  One  having' no  property  interest  in  real  estate, 
and  who  la  net  la  poasession,  Is  not  entiUad  to 
maintain  an  action  under  the  statute  to  determine 
a  claim  of  title  asserted  by  another. 

3.  In  such  an  action  the  answer  putting  in  Issue 
the  asserted  title  of  the  plaintiff,  and  alleging  the 
defendant  to  be  in  actual  possession  of  the  land,  it 
was  error  to  allow  judgment  for  the  plaintiff  on 
the  pleadings  alone,  even  though  the  answer  fbiled 
to  allege  title  In  the  defendant. 

{SylUitnw  by  Vie  Court.) 

Appeal  from  district  court,  Hennepin 
county;  Baxter,  Judge. 

Action  by  Aibert  T.  Jellison  against 
Thomas  HaHoran.     Defendant  appeals. 

8.  A.  Heed,  {R.  C.  Benton,  of  counsel,) 
for  appeJIiint.  JP.  H.  Boardtnan  and  Wm. 
A.  Lnncanter,  {J.  Sf.  Bhato,  of  counsel,)  for 
respondent. 

Dickinson,  J.  This  is  an  action  under 
tlie  statute  to  determine  adverse  claims  to 
reiil  estate,  tlie  complaint  alleging  title  In  tbe 
plaintiff,  and  that  the  land  is  vacant  and  un- 
occupied. At  tbe  trial  of  the  cause  the  court 
granted  a  motion,  made  on  the  part  of  tbe 
plaintiff,  for  jadgment  on  the  pleiidings. 
Tills  appeal  is  from  tbe  judgment  so  allowed. 

It  becomes  necessary  to  consider  ibe  effect 
of  tbe  answer.  Tbeanswer  embraces  a  geiv- 
eral  denial  of  each  and  every  allegation  of 
tbe  complaint,  except  that  which  is  " herein- 
after  admitted,  specifically  denied,  or  q..ali- 
fled."  It  then  admits  the  defendant's  claim 
of  an  estate  adverse  to  tliei  claim  of  the  plam- 
tifiF,  and  aHeges  that  tlie  defendant  it  tbe 
owner  of  tbe  land,  and  In  possession  of  it, 
and  that  he  has  been  sucli  owner  and  In  pos- 
session since  August,  1870.  Then  "for  fur- 
ther answer"  the  defendant  sets  forth  par- 
ticalarly  a  series  of  facts  upon  wbioh  a  claim 
of  title  is  baaed.  The  facts  thus  alleged  may 
be  briefly  stated  to  be.  The  giving  of  a  mort- 
gage npon  the  premises  by  the  former  owner 
(Brown)  in  1867;  tlie  death  of  Brown  in  Jan- 
uary, 1868,  and  the  appointment  of  an  ad- 
ministrator of  tbe  estate;  an  action  by  the 
mortgagee  to  foreclose  the  mortgage,  in  which 
the  admini.strator  was  made  defendant;  tbe 
fiUng  o<  notice  of  lit  pendens;  a  Jadgment 
for  the  nle  of  the  mortgaged  premises  to  pay 
the  debt;  a  sale  to  tbe  mortga^jee  pursuant 
to  the  jjidgmeat;  confirmation  of  the  sale; 
the  fact  tiiat  no  redemption  was  made;  s 
ftw,*!  decree  of  ftjreclosure;  conveyance  by  the 
mortgagee  by  deed  to  the  defendant,  and  a 
transfer  of  tbe  rights  of  tlie  grnntor  as  mort- 
g^igee;  possession  Ijy  ttie  defendant  under  such 
conveyance  continued  to  tlie  present  time, — 
more  than  15  yean;  that  there  baa  never 
been  amy  attempt  to  redeem,  and  that  the 
right  of  redemption  has  become  barred  by 
lapse  of  time.  The  payment  of  taxes  by  the 
defenlant  to  the  amount  of  $1,500  is  also 
aUeged.    No  aflirmative  reMef  is  demanded. 

The  plitintUT  contends  that  this  answer 
shotiM  not  be  construed  as  putting  in  issue 
h.s  u&seried  title  in  any  other  manner  than 


by  opposing  to  it  the  defendant's  answer  of 
title  in  himself;  and  that  being  claimed  to  be 
upon  its  face  inenffieient,  it  is  urged  that  tbe 
plaintiff's  title  stands  admitted.  We,  liow- 
erer,  construe  that  part  of  the  answer  in  the 
nature  of  a  general  denial  as  an  unqualified 
denial  o<  the  plaintiff's  title.  A  denial  in 
this  form  is  sufficient  as  a  general  denial  of 
all  allegHtlons  as  to  which  no  otlier  answer 
is  mode;  but,  obviously,  there  should  be  no 
ambiguity  as  to  what  is  elsewhere  "admitted, 
denied,  or  qualitied."  Kingsley  v.  Oilman, 
12  Minn.  515,  (Gil.  425;)  Griffin  y.  Railroad 
Co..  101  N.  Y.  848,  4  N.  E.  Hep.  740.  The 
defendant  was  called  upon  to  answer  to  the 
averments  of  the  oomphtint  setting  forth — 
(1)  titleiBtheplaiatifl;  (2)  that  the  presaises 
were  vacMnt  and  unoccupied;  (3)  that  tbe  de- 
fendant claimed  adTeraely  an  estate  or  inter- 
est therein,  —and  the  defendant  was  required, 
from  the  natare  vt  the  action,  to  assert  his 
adTerse  claim,  if  he  made  any.  In  speei  Ileal  ly 
alleging  in  Uie  answer  that  the  defendant 
«sas  in  the  aetual  possession  of  the  premises> 
tbas  patting  in  issue  tlie  averment  that  the 
land  was  vacant,  admitting  that  the  defend* 
ant  claims  an  estate  adverse  to  the  claim  of 
the  plaintiff,  alleging  himself  to  betheowner 
of  the  property,  and  setting  forth  partico- 
hvly  theaoorce  «f  his  titie,  we  discovvr  noth- 
ing which  should  be  deemed  to  qiuilify  the 
effect  of  tbe  general  denial  as  putting  in 
issue  tbe  plaintiff's  averment  of  title  in  him- 
scH.  'f  he  fact,  if  it  be  so,  th^  tbe  answer 
is  insufficient  as  a  pleading  to  show  title  in 
the  derendant,  would  not  justify  construing 
the  answer  as^  in. effect,  adjoitting  the  plain- 
tiff's title,  and  relinquishing  the  rights  which 
the  defendant  liad  by  reason  of  his  asserted 
possession. 

AThether  the  answer  sufficiently  pleaded 
title  in  the  defendant  or  not,  it  was  error 
to  allow  Jndgment  in  favor  of  tt>e  plaintiff 
upon  the  pleadings,  since  the  answer  de- 
nied the  plaintiff's  titlei  and  alleged  that  the 
dt-fendant  was  in  tlie  actual  possession  of 
theprpmises.  The  plaintiff,  for  tbe  purposes- 
ot  tlM  motion',  must  be  regarded  asadmiittlng^ 
what  was  thus  alleged  in  defense,  that  is, 
that  be  had  no  title,  and  that  tlie  defendant 
was  In  possessioD.  It  necessarily  follows, 
if  such  was  tbe  ease,  that  the  plaintiff  wa» 
1Mb  entitled  toithe  relief  songiit  in  this  aotlOB 
and  wbidi  was  gvanbed  npon  tlie  pleadings. 
One  whoia  neither  in  the  possession  of  land, 
nor  shows  any  rl^bt  or  interest  therein,  oat^* 
not,  by  this  action,  under  the  siMtute,  com- 
|iel  another  to  maintain  or  to  renounee  any 
claim  which  be  may  hare.  The  8tatut<wy 
conditions  entitling  tbe  plaintiff  to  reli^ 
must  be  alleged,  and,  if  put  in  issue,  must 
be  proved.  ConkUn  r.  Hinds,  16  Minn.  457, 
(Gil.  411;)  Byrne  ▼.  Hinds.  16  Minn.  521, 
(Oil.  469;)  iiyriA  v.  Comrsalle,  82  Mlnn,^ 
15S.  1»  N.  W.  Rep.  736;  Herrick  v.  Churctt- 
m,  SSf  Minn.  &lii,  29  K.  W.  Kep.  129.  It 
is  true  that  a  defendant  may  waive  the  ob- 
jection  which  he  might  assert  for  defect  of 
allegation  or  proof  in  these  partioalaia,  and 
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place  himself  in  such  a  position  that  the  ac- 
tion will  be  allowed  to  proceed  to  trial  and 
judgment  upon  the  issues  tendered,  notwith- 
standing such  a  defect,  (Hooper  t.  Henry, 
81  Minn.  264.  17  X.  W  Uep.  476;  Windom 
V.  Schappel,  38  N.  W.  Rep.  757;)  but  such 
a  waiver  of  the  objection  which  a  defendant 
might  urge  to  the  prosecution  of  an  action 
would  not  justify  a  judgment  against  him 
determining  his  rights  in  favor  of  a  plain- 
tiff, as  to  whom  no  cause  of  action  had  been 
shown. 

The  asserted  title  of  the  plaintiff  in  this 
case  being  pat  in  issue, — and  admitted  by  the 
motion  to  be  unsustainable, — and  he  having 
no  possession  of  the  property,  was  not  en- 
titled to  have  it  adjudged  that  the  defendant 
in  actual  pussession  had  no  estate  or  title  in 
the  land,  even  though  the  latter  failed  to 
sliow  any  other  right  than  that  which  is  in- 
cident to  possession.  Whetlier  tlie  foreclos- 
ure proceedings  set  forth  in  the  answer  were 
effectual  as  to  devisees  .of  the  mortgagor  we 
do  not  now  decide.  We  wilt  add  that  we  do 
not  regHrd  the  general  allegation  in  the  an- 
swer of  ownership  in  the  defendant  aa  as- 
serting any  other  title  than  that  which  ap- 
pears to  have  been  acquired  in  the  manner 
therein  particularly  set  forth.  Plnney  v. 
Fridiey,  9  Minn.  34,  (Gil.  23.)  Judgment  re- 
versed.  . 

The  Chief  Justice,  being  sick,  did  not  hear 
tlie  argument,  nor  take  part  in  this  decision. 


Rettan  «.  OOEBEL  et  al. 
(Supreme  Court  of  Minnesota.    May  1, 1889.) 

Appeal-Bond. 
Evidence  held  suiBcient  to  support  the  verdict. 
(iSvIUii>u«  by  the  Court) 

Appeal  from  district  court.  Clay  county; 
Baxter,  Judge. 

Tills  was  an  action  brought  by  Christine 
Reitan  against  pjliza  Goebel  and  others,  to 
recover  upon  an  appeal-bond  given  by  the  de- 
fendants in  a  former  action  between  plaintiff 
and  defendant  Goebel,  in  which  the  defend- 
ant appealed  to  this  court,  and  was  defeated. 
Upon  the  trial  plaintiff  introduced  evidence 
tending  to  prove  that  at  the  time  the  former 
appeal  was  taken  the  defendant  Goebel  was 
solvent;  that  since  then  she  has  become  In- 
solvent; and  that  by  reason  of  the  appeal 
plaintiff's  judgment  has  liecome  worthless. 
Plaintiff  had  a  judgment.  From  an  order  de- 
nying a  new  trial  defendants  appeal. 

Bumham  A  TUlotion,  for  appellants.  0. 
Mosness,  for  respondent. 

Per  Cdriah.  The  only  question  presented 
upon  this  appeal  is  as  to  whether  the  evidence 
justified  the  determination  of  the  jury  that, 
at  the  lime  of  the  execution  of  the  bond  upon 
which  this  action  is  brought,  the  defendant 
Goebel  had  property  which  miglit  have  been 
seized  and  appropriated  to  the  satisfaction  of 
a  judgment  wtiich  the  plaintiff  had  recovei'ed 


against  her.  An  examination  of  the  record 
aatisfles  us  that  the  evidence  was  suflBcient, 
and  that  the  order  refusing  a  new  trial  should 
be  affirmed.     Ordered  accordingly. 


Pearson  et  al.  v.  City  of  DutrrH. 
(Supreme  Court  of  MirmeuAa.    May  7, 1889.) 

MCNlCIPiX  C!0BP01U.TI0SS  — Dbfective  Gcttebs. 
In  an  action  agalnat  a  mnoicipal  corporation  for 
flooding  plaintul's  premises  through  the  negli- 
gence of  defendant  in  maintaining  InsafBdent  and 
improper  gutters,  the  evidence  of  the  condition  of 
the  gutters  is  not  confined  to  the  particular  storms 
mentioned  in  the  complaint 

Appeal  from  district  court,  St.  Louis 
county;  Stearns,  Judge. 

Action  against  the  city  of  Duluth  to  re- 
cover duDiages  for  the  flooding  of  plaintiffs' 
merchandise  through  the  alleged  negligence 
of  defendant  in  maintaining  insufficient  and 
improper  gutters  along  the  public  highway 
in  front  of  plaintiff^'  premises.  Upon  the 
trial  plaintiffs  offered  evidence  of  the  condi- 
tion of  the  gutters  at  other  times  thnnduring 
the  particular  storms  mentioned  in  the  com- 
plaint. To  the  admission  of  this  evidence 
defendant  objected,  on  the  ground  that  the 
same  was  incompetent,  irrelevant,  and  im- 
material, which  objection  being  overruled, 
defendant  excepted.  Judgment  for  plain- 
tiffs. From  an  order  denying  a  new  trial 
defendant  appeals. 

iSl  X.  Smith,  City  Atty.,  for  appellant. 
Allan  <t  Parkhurst,  for  respondents. 

Feb  Curiam.  The  single  exception  taken 
on  the  trial  was  without  merit,  and  an  exam- 
ination of  the  record  satisQes  us  that  the  evi- 
dence justified  the  verdict.    Order  affirmed. 


Albitz  et  eU.  v.  Minneapolis  &  P,  Bt.  Co. 
(Supreme  Court  of  Mlnneaota.    May  80,  1889.) 

RiOBT  OF  Wat  — CAMCKU.ATION  OF  GRANT  — 

Fbaud. 

1.  Complaint,  In  an  action  to  rescind  a  grant  of 
right  of  way  by  plaintiff  to  defendant,  on  the 
ground  that  its  execution  was  procured  by  fraud- 
ulent representations  of  defendant's  agent,  held 
good. 

2.  A  representation  that  It  was  the  then  inten- 
tion of  defendant  to  do  certain  things  (material  to 
plaintiff)  may,  although  a  mere  promise  (after- 
wards anfulnlled)  to  do  the  things  might  not,  be  s 
basis  for  a  charge  of  fraudulent  reprasentatioas.' 

8.  The  defendant,  while  Insisting  upon  retaining 
the  benefit  of  the  ocmtraot,  cannot  deny  the  au- 
thority of  its  agent  to  make  the  representations  by 
which  he  procured  plaintiff  to  execute  iu 

(Syllalms  by  the  Court) 

Appeal  from  district  court,  Wright  ooan^; 
Hicks,  Judge. 

Action  by  one  Albitz  and  others  against  the 
Minneapolis  &  Pacific  Railway  Compiuiy,  to 


'As  to  what  representations  are  actionable  or 
ground  for  rescission  of  contracts,  see  Uolcomb  v. 
Noble,  (MicM  ^  ^-  W.  Rep.  497,  and  note;  Davis 
V.  Nuzum,  (Wis.)  40  N.  W.  Bep.  487,  and  note;  Lu- 
cas V.  Crippen,  (Iowa.)  41 N.  W.  Bep.  906,  and  cases 
cited;  Watson  v.  Baker,  (Tex.)  9  S.  W.  Rep.  867, 
and  note;  Putnam  v.  Bromwell,  (Tex.)  11  S.  W. 
Rep.  491.  ,  , 
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cancel  a  deed.  Tbe  complaint  alleged  that  de- 
fendant, through  its  agent,  obtained,  through 
misrepresentations,  a  deed  to  a  right  of  way 
over  their  land;  tliat  the  a;;ent  represented 
that  all  other  farmers,  except  one  or  two,  had 
given  a  right  of  way,  and  that  it  was  plain- 
tiffs' duty  to  do  the  same;  that  tlie  railroad 
was  to  be  built  on  a  certain  line,  where  tbe 
land  was  not  valuable;  that  a  depot  was  to 
be  located  where  it  would  be  convenient  for 
plaintiffs,  and  that  a  certain  culvert  was  to  be 
built,  convenient  for  plaintiffs'  cattle,  etc.; 
that  these  representations  were  false;  and  the 
agent  knew  them  to  be  false,  and  that  the 
railroad  was  built  on  a  different  line,  and  the 
depot  located  two  miles  away,  etc.  A  de- 
murrer to  the  complaint  was  overruled,  and 
defendant  appeals. 

/.  D.  Springer,  F.  D.  Larrabae,  and  H.  S. 
Abbott,  for  appellant.  F.  H.  Lindsley,  {Fer- 
guson &  Kneeland,  of  counsel,)  for  respond- 
ents. 

Gii.Fii.LAM,  C.  J.  Although  the  allega- 
tions of  the  complaint  are  not  in  some  par- 
ticulars 30  precise  and  definite  as  tbe  best 
style  of  pleading  would  require,  we  think,  on 
the  whole,  it  contains  enough  to  show  a  cause 
of  action.  The  allegation  that  the  plaintiffs 
are  Germans,  and  only  slightly  acquainted 
with  the  English  language,  and  that  the  con- 
tents of  their  contract,  to  rescind  which,  on 
the  ground  that  its  execution  by  them  was 
procured  by  fraud,  were  not  fully  nor  truly 
made  known  to  them,  amounts  to  nothing, 
for  the  reason  that  it  is  not  stated  what  par- 
ticulars were  not  made  known  to  them,  so 
that  we  can  see  whether  they  were  ignorant 
of  or  misunderstood  any  particular  that  could 
be  deemed  material.  Moreover,  it  was  their 
business  to  know  its  contents  before  signing, 
and  there  is  nothing  to  show  such  relations 
between  them  and  defendant's  agent  as  made 
it  his  duty  to  make  them  comprehend  the 
contract,  or  that  he  did  anything  to  divert 
their  attention  from  the  purport  of  tbe  in- 
strument. The  representation  that  the  de- 
fendant's road  was  to  cross  plaintiffs'  land  on 
a  particular  line,  before  that  time  surveyed, 
cannot  be  made  the  basis  of  a  charge  of  fraud, 
for  the  contract  expressly  leaves  it  with  de- 
fendant to  follow  that  line  or  locate  another. 
Tbe  representations  as  to  where  the  defend- 
fendant  "was  to"  place  a  culvert  across  the 
creek  running  through  plaintiffs'  land,  and 
liow  the  culvert "  was  to  be  constructed  "  with 
reference  to  its  use  by  them,  and  that  the 
road  "was  to  be  built"  on  a  line  running 
through  tbe  Tillage  of  Bockford,  and  that  its 
depot  "  was  to  be  located  and  built"  at  a  des- 
ignated place,  if  taken  as  mere  promises  or 
assurances  that  the  defendant  would  do  those 
things,  they  would  be  insutiicient,  for  fraud 
cannot  be  predicated  of  a  mere  promise, 
though  It  be  afterwards  unfuldlled.  But  if 
the  agent  in  making  those  representations 
intended  to  create  in  plaintiffs  tbe  belief  that 
it  was,  as  %  fact,  the  then  intention  of  the 
defendant  to  do  the  things  mentioned,  and  tbe 


representations  might  be  understood  and  were 
understood  by  plaintiffs  as  asserting  that  fact, 
then  a  charge  of  fraud  can  be  based  upon  the 
representations.  The  plaintiffs  might  very 
well  have  so  understood  them.  That  is  their 
fair  import.  Other  false  representations  srt 
forth  in  the  complaint,  such,  for  inatanoe,  as 
to  what  bad  been  done  by  other  owners  along 
the  line,  having  no  direct  connection  with 
the  grant  sought,  while  perhaps  they  might 
not  be  sufficient,  standing  alone,  to  establish 
fraud  such  as  would  call  for  a  rescission  of 
the  grant,  miglit  be  proved  as  part  of  the  ret 
geaUe,  to  show  the  character  of  the  transac- 
tion, and  the  intent  to  defraud.  The  defend- 
ant is  not  in  position  to  deny  the  authority 
of  its  agent  to  make  tbe  representations.  It 
cannot  retain  the  benefits  of  tbe  transaction, 
and  repudiate  the  remainder.  If  it  accepted 
and  retained  the  contract,  it  must  take  it  with 
whatever  taint  attached  to  its  origin.  Order 
affirmed. 


Bak£b  et  al.  v.  Btsrlt  et  al. 

Saxe  v.  Byerlt. 

(SupreTtte  Court  of  MtnnetoUi.    May  30, 1880.) 

AppbaI/— PiNDtNos — HoKTOAGES— Powers. 

1.  Where  the  case  was  tried  hy  the  court  with- 
out a  jury,  and  there  Is  no  settled  case  or  bill  of 
szoeptlons,  this  court  will  presume  that  at  the 
trial  the  parties  by  consent  UtiKBted  ail  the  mat- 
ters of  fact  in  tbe  findings,  though  some  of  the 
facts  found  be  not  within  the  issues  made  hj  tbe 
pleadings. 

a.  Where  tliere  is  no  settled  case  or  bill  of  ex- 
oepUons,  this  court  will  not  consider  whether  the 
court  below  ought  to  have  amended  its  findings. 

8.  Where,  in  findings  directing  a  foreclosure, 
the  amonnt  is  not  stated,  but  the  court  afterwards 
makes  an  order  fixing  tbe  amount,  and  directing 
that  it  be  inserted  in  the  flndlnge,  the  order  is  to 
be  deemed  a  part  of  the  flndings,  though  the 
amount  he  not  actnally  Inserted  in  the  latter. 

4.  A  finding  of  fact  that  T.  B.  and  W  C.  au- 
thorized S.  uT  to  use  their  real  estate  to  extricate 
the  latter  from  his  financial  embarrassments 
(wbloh  could  only  be  done  by  his  selling  or  mort- 
gaging; the  same)  construed  to  mean  tliat  they 
gave  him  valid  legal  authority  to  sell  or  mortgage. 

(SyllabiLS  by  the  Court.) 

Appeals  from  district  court,  Anoka  county; 
TouNO,  Judge. 

Torrance  di  Fletcher,  for  appellants.  Ben- 
ton A  Roberta,  tor  respondents. 

OiLFiLLAM,  G.  J.  There  is  no  bill  of  ex« 
ceptions  or  statement  of  the  case  in  the  rec- 
ord.  We  cannot,  therefore,  consider  the  point 
that  some  of  tbe  facts  found  are  not  pleaded; 
for,  as  has  been  frequently  decided,  tbe  par* 
ties  may  by  consent  litigate  matters  not  in 
the  written  pleadings,  and,  if  they  do  so,  they 
are  l)Ound  by  the  result,  the  same  as  though 
such  matters  were  pleaded.  And,  aa  the 
proceedings  of  the  trial  courts  are  presumed 
to  be  regular,  it  will  be  presumed,  in  the  ab- 
sence of  a  bill  of  exceptions  or  statement  of 
the  case  sliowing  the  contrary,  that  tbe  par- 
ties by  consent  litigated  all  the  facts  found 
by  the  court.  For  the  same  I'easou  we  can- 
not consider  whether  the  court  ought  to  have 
amended  tbe  findings.    The  determination 
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of  the  amount  due  the  defendant  seems  by 
agreement  to  have  been  postponed  nntil  the 
other  issues  were  disposed  at,  and  then  the 
oonrt,  having  determined  the  amount,  made 
an  order  directing  such  amount  to  be  inserted 
in  its  decision  and  direction  for  judgment. 
The  Insertion  was  not  Motually  made,  but  the 
order  is  in  the  judgment  roll,  and  is  itself, 
by  its  terms,  a  part  of  the  findings,  and  it  is 
to  be  taken  as  though  the  amount  had  been 
inserted  in  the  original  findings.  From  the 
findings  of  fact  it  appears  that  the  defendant 
Byerly  had  intrusted  money  to  the  defendant 
Samuel  H.  Baker  to  loan  for  her  upon  real 
estate  security  in  Minnesota.  He  at  that 
time  owned  certain  real  estate  in  the  county 
of  Anoka,  and  he  conveyed  it  to  one  Robin- 
son, who  thereupon  executed  a  note  to  de- 
fendant for  the  amount  of  money  which  de- 
fendant had  so  intrusted  to  said  Baker,  iind  a 
roortf  age  on  the  real  estate  to  secure  it,  and 
Robinson  reconveyed  the  real  estate  to  Bsker, 
he  assuming  the  payment  of  the  mortgnge. 
It  does  not  appear  that  defendant  knew  of 
tlie  roundabout  way  in  which  the  business 
had  been  done,  nor  that  Baker  had  any  con- 
nection with  it,  except  as  het  agent.  About 
two  years  afterwards  he  represented  to  de- 
fendant that  Robinson  desirnl  to  \rdy  the  note 
and  mortgage,  and  requested  Iter  to  execute 
and  send  to  him  a  satisfaction  piece  of  the 
mortgage,  that  he  might  cause  the  same  to 
be  recoided  upon  payment  of  the  note  and 
mortgage  by  Robinson.  Relying  upon  bis 
representations,  she  executed  and  sent  him 
the  satisfaction  piece,  and  he  caused  the  same 
to  be  recorded,  and  the  mortgHge  to  be  satis- 
fied of  record,  though  no  part  of  it  had  lieen 
paid.  He  concealed  this  from  her  until  he 
had  sold  more  than  half  of  the  real  estate  tx> 
innocent  purchasers,  and  until  site  ascer- 
tained the  facts  from  some  other  source. 
Upon  discovering  them  she  called  upon  him 
to  pay  or  secure  the  amount  due  her,  and  he 
tliereupon  requested  from  the  plalntifFs 
Thomas  R.  and  William  C.  permission  to  use 
and  convey  any  property  which  they  or  either 
of  them  owned  in  Hennepin  or  Anoka  coun- 
ty to  extricate  him  from  his  financial  embar- 
rassment; and,  as  stated  in  the  findings, 
"which  request  was  by  tliem  acceded  to,  and 
the  said  Thomas  H.  and  William  C.  Baker 
sntborlzed  the  said  S.  H.  Baker  to  use  for 
his  own  benefit  their  said  property,"  and 
"  npon  receiving  authority  as  above  from  the 
said  Thomas  H.  and  William  C.  to  nse  their 
said  property  as  security  for  bis  liability.* 
"6.  H.  Baker  did  on  the  17th  day  of  January, 
1887,  by  deed,  as  attorney  in  fact  for  plain- 
tiffs, convey  the  property  described  in  the 
oomplaint  In  the  said  action  to  Annie  E.  By- 
erly as  security  for  his  liability  to  her. "  The 
deed  was  abaolnte  in  form.  The  judgments 
of  the  court  below  adjudged  the  deed  to  be  a 
mortgage  to  secure  such  liability,  and  de- 
creed its  foreclosure.  The  decision  of  the 
court  below,  especially  the  conclusions  of 
law,  seem  to  proceed  partly  on  the  ground  of 
express  authority  in  isamuel  H.  Baker  to  ex- 


ecute the  deed,  and  partly  on  the  ground  of 
estoppel  of  plaintiffs  to  deny  its  validity.  As 
we  must  take  the  court's  finding  of  fact  that 
Thomas  R.  and  William  C.  Baker  authorized 
the  said  S.  H.  Baker  as  meaning  that  they 
gave  liim  sufiBdent  and  legal  authority  (al- 
though the  precise  manner  in  which  it  was 
conferred  is  not  stated)  to  use  for  his  own 
benefit  their  said  property,  which  he  could 
only  do  by  a  sale  or  mortgage  of  it,  the  actual 
validity  of  the  deed  is  estiiblished.  It  is  un- 
necessary, therefore,  to  consider  whether  they 
were  estopped  to  deny  its  validity. 

Only  one  other  question  in  the  case  need 
be  considered .  It  is  claimed  that  at  the  entry 
of  the  judgments  the  note  of  Robinson  was 
not  yet  due,  and,  as  the  deed  which  the  court 
adjudges  a  mortgage  was  given  to  secure  it, 
the  direction  for  foreclosure  was  premature. 
It  is  not  found,  however,  that  the  deed  was 
given  to  secore  the  original  debt  evidenced 
by  the  note  of  Robinson,  and  is  found  that 
it  was  given  to  secure  the  liability  of  S.  H. 
Baker  to  defendant.  Ttiat  liability  accrued 
when  by  fraud  be  obtained  from  her,  and 
without  payment  caused  to  be  recorded,  the 
satisfaction  of  the  Kooinson  mortgage.  She 
could  then  have  called  upon  him  to  pay  the 
full  amount  then  owing  on  that  mortgnge. 
precisely  as  though  he  had  actually  received 
it.  The  amount  became  doe  at  once  from 
him  to  her,  and  no  further  time  seems  to 
have  been  given  for  payment,  so  that  the 
mortgage  to  be  foreclosed  was  due  from  the 
time  of  its  execution.    Judgments  aflBrmed. 


Cobb  v.  Bord. 
(Supreme  Court  of  lilnnesota.    Kay  20, 1S89.) 

ClJLSS  LbGISLATIOS — MOKTQJiaS  FOBBOIiOSCKE. 

Sectloa  1,  c  62,  Laws  1871,  was  not  (either  in 
the  body  of  the  section  or  the  proviso)  obnozions 
to  the  objection  that  it  was  partial  or  olass  legisla- 
tion, and  it  was  ttaerefcxe  valid. 

(SyUabug  by  the  Court.) 

Appeal  from  distript  court,  Hennepin  conn- 
ty;  Hicks,  Judge. 

Action  by  Lewellyn  CJobb  against  Andrew 
Bord.  Judgment  for  defendant,  and  plain- 
tiff appeals. 

Stringer  eft  Seymour,  (il.  B.  Forrest  and 
Charles  W.  Thomas,  of  counsel,)  for  appel- 
lant. Jackson,  A  tt/oater  A  Hill,  for  respond- 
ent. 

OiLFTLLAN,  C.  J.  In  1857,  one  P.  H. 
Cobb,  then  the  owner  of  the  land  in  contro- 
versy, executed  to  one  Hall  a  mortgage 
thereon,  to  secure  his  promissory  note  to  the 
mortgagee,  which  mortgage  had  the  usual 
(wwer  of  sale,  and  was  duly  recorded.  Aft- 
erwards Hall  executed  to  one  Martin  a  power 
of  attorney  to  do  certain  things  for  him, 
which  was  duly  recorded.  The  power  did 
not  authorize  Martin  to  assign  this  mortgage, 
but  he  had,  otherwise  than  by  this  power,  au- 
thority from  Hall  to  sell  the  note  and  debt 
and  assign  the  mortgage.  Thereupon  Mar- 
tin sold  the  note  and  dfA)i  to  one  StepheD  | 
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Cobb,  and  executed  in  the  name  of  Hall  an 
fessignment  of  tbe  mortgage  to  said  Cobb, 
which  aasignment  vas  duly  recorded,  and 
the  latter  afterwards  executed  an  assignment 
of  the  mortage  to  one  Morse,  which  was 
dnly  recorded.  After  nil  these  things  Morse, 
in  1860,  default  having  been  made  in  the  con- 
ditions of  the  mortgage,  attempted  to  fore- 
doee  by  advertisement  and  sale  under  the 
power,  and  at  the  sale  became  tbe  purchaser. 
In  1871  said  Hall  executed  to  said  Morse  an 
aasignment  in  writing  of  said  'mortgage, 
which  was  duly  recorded.  Thereupon,  in 
1872,  Morse  foreclosed  the  mortgage  under 
tbe  power,  and  became  tlie  purchaser  at  tbe 
sale,  and  recaiTed  the  proper  certificate.  The 
proceedlnga  apon  this  latter  foreoloaure  were 
regularly  conducted,  and  there  was  no  re- 
demption. Defendant  claims  under  Morse; 
the  plaintiff  under  F.  H.  Cobb,  by  convey- 
ance subsequent  to  said  mortgage. 

The  flrst  attempt  to  foreclose  is  conceded 
to  have  l)een  void.  The  seoond  is  conceded 
to  have  been  valid,  unless  the  right  to  fore- 
close was,  at  the  the  time  it  was  made,  barred 
by  the  statute.  The  statute  wliloh  plalntifF 
claims  was  in  force  and  barred  the  fweelos- 
oie  was  chapter  52,  Laws  1871,  amending 
section  l,c.81,  tit.  1,  Oen.  St.  1866,  so  as  to 
read:  "Section  1.  Every  mortgage  of  real  es- 
tatB  containing  therein  a  power  of  sale,  upon 
default  being  made  in  any  condition  of  such 
mortgage,  may  be  foreclosed  by  advertise- 
ment within  ten  years  after  the  maturity  of 
such  mortgage  on  tbe  debt  secured  thereby, 
in  the  cases  and  in  tbe  manner  hereinafter 
specified:  provided,  that  mortgages  that  have 
twen  forecloeed,  or  where  an  attempt  has  been 
made  to  foreclose  the  aame  by  publication  of 
notice  of  tale  of  said  mortgages,  are  hereby 
exempted  from  the  operation  of  this  act" 
The  appellant  urges  that  the  proviso  comes 
within  what  is  termed  partial  or  class  legis- 
lation, and  is  therefore  void,  while  the  re- 
mainder of  the  act  is  valid.  The  respondent 
urges — Fint,  the  proviso  is  not  class  legis- 
lation: tecond,  if  it  be  void  for  that  reason, 
then  the  whole  act  fails  with  it. 

It  is  apparent  that,  if  the  appellant  is  right, 
the  right  to  foreclose  this  mortgage  under 
the  pow«r  was  barred  before  the  second  f ore- 
doeure,  and  consequently  that  foreclosure 
was  void.  If  the  respondent  is  right  as  to 
either  of  his  propositions,  or  if  he  is  right  in 
tbe  first,  and  this  mortgage  came  within  the 
meaning  of  tbe  proviso,  then  the  second  fore- 
closure was  in  time  and  was  valid.  A  void 
attempt  to  foreclose  under  the  power  does 
not  affect  tbe  mortgage,  nor  the  right  of  the 
mortgagee  to  proceed  and  foreclose  anew, 
just  as  though  the  void  attempt  had  not  been 
made.  Bottineau  v.  Insurance  Co. ,  31  M  inn. 
125, 16  N.  W.  Rep.  849.  It  must  be  sup- 
posed that  the  proviso  in  the  act  was  intend- 
ed to  exempt  from  its  openition  cases  thnt 
would  otherwise  come  within  it.  To  insert 
tlie  proviso  for  tbe  purpose  of  excluding  from 
tbe  general  terms  of  the  act  cases  that  oould 
not  possibly  oome  within  thoee  terms  would 


be  useless  and  absurd,  and  we  must  not,  if  it 
can  be  avoided,  attribute  to  the  legislature 
an  intent  to  make  a  useless  and  absurd  en- 
actment Mortgages  which  had  already  been 
foreclosed,  or,  what  is  the  same  thing,  those 
where  an  attempt  to  foreclose  bad  resulted  in 
a  valid  foreclosure,  oould  not  oonie  within 
the  general  terms  of  the  act;  and,  although 
the  language  at  the  proviso  is  ambiguous, 
and  not  well  chosen,  it  must  be  assamed  that 
such  were  not  the  oases  intended  by  it.  In 
the  early  history  of  the  territory  and  state, 
cases  in  which  attempts  to  foreclose  had  failed 
<o  effect  valid  foreclosures  were  numerous, — 
cases  in  which,  notwithstanding  such  abor- 
tive attempts,  the  powers  of  sale  still  existed, 
so  that  f<Hreclosures  could  be  made  under 
them.  Those  intended  by  the  proviso  were 
cases  of  that  character. 

Now,  a  statute  limiting  the  time  for  fore- 
okwing  under  powers  cannot  be  charged  with 
making  an  urbitrary  classification  merely  be- 
cause it  places  in  one  class  mortgages  in  the 
predicament  we  have  described,  and  in  an- 
other class  those  as  to  which  there  has  been 
no  attempt  to  foreclose.  For  the  purpose  of 
applying  rules  to  different  subjects,  the  leg- 
islature cannot  ad<^t  a  mwa  arbitrary  classi- 
fication. It  is  sometimes  difficult  for  a  court 
to  say  whether  a  classification  adopted  by  the 
legislature  is  or  is  not  arbitrary.  That  tiiere 
is  a  difference  between  the  oases  included 
within  a  provision  of  law  and  those  excluded 
— a differenccBofflcient  to  distinguish  Ibeone 
from  the  other— will  not  justify  applying 
different  rules  to  them.  As  said  in  State  v. 
Hammer.  42  N.  J.  Law,  485-440,  "the  true 
principle  requires  something  more  than  a 
mere  designatiou  by  such  characteristios  as 
wiU  serve  to  classify."  What  will  justify 
placing  subjects  in  different  classes  for  tlie 
purpose  of  applying  different  rules  of  law  to 
them  was  stated  in  Nichols  v.  Waiter,  37 
Minn.  264.  33  N.  W.  Bep.  80U.  "The  true 
practical  limitation  of  the  legislative  power 
to  classify  is  that  the  classification  shall'  be 
upon  some  apparent  natural  reason, — some 
reason  suggested  by  necessity;  by  such  a  dif- 
ference in  the  situation  and  circumstances  of 
the  subjects  placed  in  diflerent  classes  as  sug- 
gests tbe  necessity  or  propriety  of  different 
legislation  with  respect  to  them."  To  Illus- 
trate this,  suppose  this  proviso  bad  exempted 
from  the  operation  of  the  act  only  mortgages 
which  contained  tbe  covenant  of  warranty, 
or  those  cases  in  which  the  attempt  to  fore- 
close had  been  by  notice  published  in  Demo- 
cratic newspapers,  or  in  Republican  news- 
papers, or  in  weekly  newspnpers,  or  in  daily 
newspapers.  It  would  be  apparent  at  once 
that  such  was  a  mere  arbitrary  classification, 
—one  based  on  characteristics  not  suggest- 
ing the  propriety  of  applying  a  different  rule 
in  respect  to  the  time  within  which  the  power 
of  sale  mnst  be  exercised.  In  case  of  mort- 
gages where  no  attempt  had  been  made  to 
foreclose,  the  holders  would  know  that  if  not 
paid  they  must,  in  order  to  save  their  claims, 
forecloes  within  the  time  prescribed  by  law. 
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If  they  should  fail  to  foreclose,  they  would 
do  so  with  their  eyes  open.  In  the  case  of 
mortgages  attempts  to  foreclose  which  had 
been  made  and  proceeded  so  far  as  an  actuiil 
Bale,  (and  the  proviso  cannot  be  held  to  refer 
to  any  attempts  that  had  not  gone  so  far  as 
that,)  but  which  attempts  were  null,  so  that 
the  right  to  foreclose  under  the  power  re- 
mained, the  holders  might  be  resting,  not  on 
the  right  to  foreclose,  but  on  the  belief  that 
they  bad  effected  foreclosure,  and  obtained 
all  that  they  were  entitled  to  under  their 
mortgages.  Relying  on  that  belief,  they 
would  not  know  that  an  act  limiting  the  time 
within  which  foreclosures  under  powers  must 
be  made  applied  to  them,  and  they  might  not 
ascertain  the  invalidity  of  their  attempts  to 
foreclose,  and  that  it  was  necessary  for  them 
to  resort  to  foreclosure,  till  the  time  limited 
by  the  act  had  passed.  This  consideration 
was  certainly  sufficient  to  suggest  tbe  pro* 
priety  of  applying  to  such  cases  a  rule  as  to 
time  for  foreclosing  different  from  the  gen- 
eral rule.  The  majority  of  the  court  are  of 
opinion  that  there  was  sufficient  difference 
between  cases  where  abortive  attempts  to 
foreclose  by  advertisement  had  been  made 
and  those  where  similar  attempts  to  foreclose 
by  action  had  been  made  to  justify  the  legis- 
lature, when  prescribing  a  time  to  foreclose 
by  advertisement,  in  excepting  the  former, 
and  not  tbe  latter,  from  the  general  rule  pre- 
scribed. Tbere  can  be  no  question  that  the 
present  case  came  within  the  meaning  of  the 
proviso.  The  owner  of  the  mortgage  made 
an  attempt,  manifestly  honaflde,  to  foreclose 
it  by  advertisement,  and  undoubtedly  believed 
be  had  made  a  valid  foreclosure  when  indeed 
be  had  not.  It  was  just  such  cases  that  the 
proviso  bad  in  view.    Judgment  affirmed. 


Paulson  v.  Clovgh  «t  al. 
(Supreme  Coxirt  of  Minnesota.    May  20,  1889.) 

AseiOMMENT  FOB  BeNSVIT  OF  CrEDITOBS — RECORD. 

Cbapter  20ft,  Laws  1887,  in  terms  declaring  aa- 
signments  for  the  benefit  of  creditors  inTalld  as 
to  real  estate  until  recorded  in  the  office  of  the  reg- 
ister of  deeds,  construed  as  a  registry  law  merely ; 
an  unrecorded  assignment  being  valid  as  between 
the  parties  and  aa  to  others  having  actual  notice 
of  it. 

(SyUdbtu  by  the  Court) 

Appeal  from  district  court,  Kandiyohi 
county;  Brown,  Judge. 

Arolander  di  Arotander,  (Jamet  O.  Ptene, 
of  counsel,)  for  appellant.  LitU«  <&  Nunn, 
for  respondents. 

Dickinson,  J.  The  plaintiff  is  an  assignee 
for  the  benefit  of  creditors  of  the  property  of 
insolvent  debtors.  The  debtors'  assignment 
to  the  plaintiff  was  filed  in  the  office  of  the 
clerk  of  the  district  oourt  in  tbe  county  of 
Kandiyohi  on  the  10th  day  of  February,  and 
the  plaintiff  qualified  as  assignee  on  that  day. 
The  assignment  embraced  certain  real  estate 
of  the  debtors'  situate  in  that  county.  On  the 
24th  of  February  a  judgment  in  favor  of  the 
defendants  Clough  Bros,  against  the  plain- 


tiff's assignor  was  docketed  in  tbe  same  coun- 
ty, and  on  the  6th  day  of  March  an  execution 
thereon  was  levied  upon  the  real  estate  in 
question  by  the  sheriff,  who  is  one  of  these 
defendants.  No  copy  of  the  assignment  was 
filed  for  record  in  the  officte  of  the  register  of 
deeds  of  Kandiyohi  county  until  the  same  6th 
day  of  March,  but  at  the  time  of  the  entry  of 
their  judgment  the  defendants  knew  of  tbe 
assignment  to  the  plaintiff,  and  that  he  had 
qualified  and  had  taken  possession  of  tbe 
property  'in  question.  By  this  action  tbe 
plaintiff  seeks  to  restrain  the  enforcement  at 
the  execution  as  respects  this  property,  and 
to  have  the  levy  set  aside.  The  principal 
question  in  tbe  case  is  as  to  whether  the  as- 
signment or  the  subsequent  judgment  and 
levy  should  prevail;  and  this  depends  upon 
the  construction  to  be  put  upon  cbapter  206, 
Gen.  Laws  1887.  This  law  is  enUtled  "An 
act  to  provide  for  the  recording  in  the  office 
of  registers  of  deeds  of  certified  copies  of 
deeds  or  decrees  of  assignment  for  the  benefit 
of  creditors,  affecting  real  estate."  It  enacts 
that  "  no  deed  of  assignment  for  the  benefit 
of  creditors,  whether  under  the  general  as- 
signment law  or  the  insolvent  btw  of  this 
state,  and  no  order  or  decree  of  assignment 
under  said  insolvent  law  by  any  oourt,  shall 
be  valid  or  of  any  force  or  effect  whatsoever, 
OS  a  conveyance  of  any  land,  or  of  any  estete 
or  interest  therein,  in  this  state,  until  a  copy 
of  such  deed,  order,  or  decree,  certified  by 
the  clerk  or  his  deputy,  of  the  court  wherein 
the  original  deed,  order,  or  decree  is  filed, 
shall  be  filed  for  record  in  the  office  of  the 
register  of  deeds  of  the  county  wherein  such 
land  is  situated. "  While  the  language  of  the 
act  does  not  disclose  the  purpose  intended  to 
be  accomplished  as  clearly  as  would  have  been 
desirable,  we  are  satisfied  that  it  should  be 
construed  as  a  mere  registry  law,  intended 
for  the  protection  of  subsequent  purchasers, 
and  not  as  making  the  recording  in  the  office 
of  the  register  of  deeds  essential  to  the  valid- 
ity of  the  assignment,  as  respecto  those  not 
prejudiced  by  a  neglect  to  make  such  record. 
Our  reasons  for  this  conclusion  may  be  briefly 
stated.  This  construL'tion  is  in  accordance 
with  the  long-establislied  policy  of  the  state, 
manifest  in  ite  legislation,  as  it  is  also  in  the 
legislation  of  other  states,  requiring  convey- 
ances of  real  estate  to  be  recorded  in  the  of- 
fice of  the  register  of  deeds  for  tbe  protection 
of  subsequent  purchasers.  Such  statutory 
requirements  have  always  been  regarded  as 
designed  for  the  purpose  of  notice  only;  un- 
recorded conveyances  being  effectual  as  be- 
tween tbe  parties,  and  as  to  all  persons  hav- 
ing actual  notice  of  the  same.  The  same 
reason  for  sucb  a  requirement  as  to  ordinary 
conveyances  by  deed  may  be  regarded  as  ap- 
plicable, in  some  degree  at  least,  to  convey- 
ances of  real  estate  effected  by  means  of  as- 
sign mente  for  the  benefit  of  creditors.  On 
the  other  hand,  there  is  no  apparent  reason 
for  making  the  validity  and  effect  of  such  as- 
signments depend,  as  between  the  parties, 
and  as  to  persons  not  prejudiced  Irr  want  of 
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itatutoiy  notioe,  upon  the  recording  of  the 
assignment  in  ttiat  office.  That  the  purpose 
of  this  requirement  was  not  to  prevent  se- 
cnicy  in  the  making  of  such  assignments, 
and  as  a  means  of  ^ving  publicity  to  them 
for  the  general  purpose  of  preventing  fraud, 
is  apparent  from  a  consideration  of  the  facts 
— First,  that  the  requirament  is  not  applica- 
ble to  assignments  of  personal  property,  but 
only  of  real  estate;  and,  second,  that  it  was 
already  provided  by  the  general  assignment 
law  of  1876— and  the  insolvent  law  uf  1881 
adopted  the  same  requirements — ^that  all  as- 
signments should  be  void  until  filed  in  the 
office  of  the  clerk  of  the  district  court.  This 
act  of  1887,  in  the  terms  which  we  have  re- 
cited, contemplates  that  the  "copy"  to  be  re- 
corded in  the  register's  office  is  a  copy  of 
what  is  already  matter  of  record  in  the  office 
of  tlie  clerk  of  the  court.  Thus  publicity  is 
given  the  fact  of  the  making  of  an  assign- 
ment Independent  of  the  requirements  of  tliis 
act. 

Again,  why  should  the  legislature  enact 
that  such  assignments  should  be  wholly  void 
and  of  no  legal  effect,  as  respects  real  estate, 
but  impose  no  such  condition  so  far  as  per- 
sonal property  is  concerned?  If  we  adopt 
the  construction  which  we  have  indicated  as 
being  the  purpose  and  effect  of  the  law,  the 
answer  is  apparent  and  satisfactory.  The 
act  is  thus  in  accord  with  tlie  general  legisla- 
tion of  the  state  upon  the  subject  of  record- 
ing conveyances  of  real  estate.  If  the  con- 
struction contended  for  by  the  respondents  be 
accepted,  a  reason  for  the  distinction  in  the 
law  as  to  the  two  classes  of  property  cannot 
well  be  soggested.  It  will  be  observed,  too, 
that  not  only  deeds  of  assignment,  but  de- 
crees of  the  court  in  insolvency,  are  subject 
to  the  same  condition  under  this  act.  It  is 
unreasonable  to  suppose  that  the  legislature 
intended  to  declare  that  the  judgments  of  the 
courts  of  general  and  competent  jurisdiction, 
regularly  made  and  entered  in  the  records  of 
the  courts,  should  be,  so  ftir  as  concerned  the 
real  estate  of  the  insolvent  debtor,  absolutely 
void  and  of  no  legal  effect,  as  to  the  parties 
before  the  court  or  as  to  any  persons,  until  a 
copy  of  the  same  should  be  filed  for  record  in 
the  office  of  the  register  of  deeds,  yet  to  this 
does  the  construction  contended  for  by  the 
respondents  necessarily  lead.  But,  if  we  give 
to  this  act  the  effect  of  a  registry  law,  all  is 
plain.  We  feel  no  doubt  that  such  was  the 
intention  of  the  legislature.  In  Fosdick  v. 
Barr.  S  Ohio  St.  471,  it  was  held  that  an  un- 
recOTded  mortgage  was  effectual  as  between 
the  parties,  although  the  statute  required 
mortgages  to  be  recorded,  and  provided  that 
they  should  "take  effect"  from  the  time  they 
were  delivered  for  record.  Our  conclusion 
is  that  the  assignment  was  effectual  as  a  con- 
veyance of  the  property  to  the  plaintiff  for 
the  purposes  of  the  trust,  and  that  he  was 
entitled  to  have  the  levy,  made  under  the 
subsequent  judgment,  set  aside;  the  judg- 
ment creditors  having  actual  notice  of  the 
prior  assignment.    Order  reversed. 


Boston  Tea  Co.  v.  Bsubakeb. 
{Supreme  Court  of  Nebraglia.    May  16, 18S9.) 

BXCBBSIVB  DAUAOEa — Remittitus. 

There  Is  no  qaestlon  of  law  presented  b:^  the 
pleadings.  The  verdict  of  the  jury  being  for  too 
great  an  amount  in  favor  of  the  defendant  in  er- 
ror, he  is  required  to  remit  the  exoess  as  a  condi- 
tion to  the  affirmance  of  the  judgment. 

(Syllatms  by  fKe  Court.) 

Error  to  district  court.  Gage  county; 
Bruadt,  Judge. 

Winter  <&  Kauffman,  for  plaintiff  in  er- 
ror. A.  D,  McCandless,  for  defendant  in 
error. 

Cobb,  J,  This  was  an  action  in  the  nat- 
ure of  assumpsit,  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error  in  the 
Gage  county  district  court,  for  goods,  wares, 
and  merchandise  sold  and  delivered.  The 
petition  alleges  that  on  the  4th  day  of  No- 
vember, 1887,  plaintiff  sold  and  shipped  to 
said  defendant  at  Council  Bluffs,  Iowa,  at 
the  defendant's  request,  one  car-load  of  pota- 
toes, containing  501  bushels  of  potatoes,  at 
the  agreed  price  of  48  cents  per  bushel, 
amounting  to  the  sum  of  3240.48.  That  de- 
fendant received  said  potatoes,  paid  the 
freight  thereon,  unloaded  them,  and  put  them 
in  its  cellar  at  Council  Bluffs,  Iowa,  and  re- 
fused to  pay  for  them,  and  still  refuses  to 
pay  for  them.  That  there  is  now  due  to 
plaintiff  from  the  defendant,  for  said  pota- 
toes, the  sum  of  $240.48,  no  part  of  which 
has  been  paid,  etc.  Defendant  made  answer 
to  said  petition,  alleging  that  on  or  about  the 
1st  day  of  November,  1887,  it  bargained  at 
plaintiff's  request  for  one  car-load  of  potatoes 
of  No.  1  extra  good  quality,  and  to  be  in 
flrst-class  condition  when  delivered  on  track 
at  Lanham,  state  of  Nebraska,  and  that  de- 
fendant agreed  to  purchase  from  the  plaintiff 
said  car-load  of  potatoes,  in  quality  as  afore- 
said, and  in  good  condition  when  delivered 
on  track  at  Lanham,  Neb.,  at  the  sum  of  50 
centB  per  bushel.  That,  in  consideration  of 
the  premises,  the  plaintiff  then  promised  the 
defendant  that  said  car-load  of  potatoes,  as 
aforesaid,  would  be  delivered  on  the  track  at 
Lanham,  Neb.,  at  the  rate  of  50  cents  per 
bushel,  which  was  agreed  to  be  paid  by  de- 
fendant for  the  quality  and  the  condition  of 
the  potatoes.  That,  relying  upon  said  prom- 
ises and  statements  of  the  plaintiff,  the  de- 
fendant purchased  the  same  for  the  price, 
and  upon  the  terms  and  conditions,  as  afore- 
said, but  defendant  says  that  when  said  car- 
load of  potatoes  were  delivered  on  the  track 
at  Lanham,  and  when  the  same  reached 
Council  Bluffs,  Iowa,  in  about  six  days  thwe- 
after,  the  said  potatoes  were  badly  damaged, 
and  were  of  inferior  quality,  and,  upon  ex- 
amination by  defendant,  the  said  car-load  of 
potatoes  was  found  imperfect,  and  did  not  con- 
form to  the  quality  and  kind  of  potatoes  pur- 
chased from  tlie  said  plaintiff,  and  were  worth 
not  to  exceed  the  sum  of  30  cents  per  bushel, 
there  being  in  said  car-load  not  to  exceed  50Q 


400 


NOSTHWESTEON  BEPOBTER,  You  42. 


CKeb. 


bushels.  That  If  sakl  goods  had  been  per- 
fect, and  bad  conformed  to  the  promise  and 
statements  made  in  reference  to  said  contract 
with  said  plaintiff,  they  would  have  been 
worth  the  snm  of  50  cents  per  boshel,  but 
defendant  alleges  that  they  were  worth  not 
to  exceed  the  sum  of  SO  cents  per  l>usbel  as 
aforesaid.  That  when  said  car-load  of  pota- 
tops  arrived  at  Council  BlufCs,  as  aforesaid, 
the  said  defendant  unloaded  and  stored  the 
same  safely,  for  the  purpose,  at  that  time,  of 
preserving  the  same  from  loss  by  freezing, 
and  not  for  the  parpose  of  accepting  the 
same  on  the  contract  as  aforesaid;  and  de- 
fendant says  that  at  said  time  the  weather 
was  intensely  cold,  and  it  was  unsafe  to  al- 
low the  said  oMvioad  of  potatoes  to  remain  in 
Said  car,  as  it  would  have  bben  great  loss  and 
damage  to  said  plaintiff,  as  defendant  says 
and  believes.  That  as  soon  as  def  eodant  dis- 
covered the  oooditdion  atid  the  qivality  of  said 
«ar-load  of  potatoes  it  notified  the  said  plain^ 
41ff  as  to  the  facts  and  the  conditian  of  the 
Said  potatoes,  and  o£E«red  to  retarn  the  same, 
and  was  ready  to  do  so,  b«t  defendant  says 
that  plaintiff'  neglected  and  refused  to  take 
iihe  same  bade,  and  thereon,  about  90  days 
after  the  same  had  arrived  at  the  city  of 
Obunoil  Bluffs,  aod  the  {daintilf  neglected 
and  refused  to  receive  tloe  sane,  and  after 
•add  notice  vi^as  given  to  ptaUntiff  by  this  de- 
fendant, as  aforesaid,  this  defendant  says 
that  it  then  sold  the  Said  potatoes,  having 
oansed  the  same  to  be  sorted,  and  as  many  of 
them  as  weiti  marketable,  to-wit,  abont  250 
bushels,  were  sold  by  defendant  at  retail,  at 
tJie  highest  market  prioe  which  could  be 
obtained  for  the  same.  Abont  one-half  of 
the  ntmaining  portion  of  said  potatoes  w«ire 
sold  at  retail  for  the  Ugliest  market  price 
which  coQid  be  obtained  for  tbe  same,  bring- 
ing in  all  the  sum  of  9156,  about  on&-fourth 
of  said  potatoes  being  wholly  irerthless,  etc. 
That  out  of  said  money,  ao  rocaived  for  the 
sale  of  said  potatoes,  as  aforesaid,  and  ac- 
«onliiig  to  th^  terms  of  said  contract  as  afore- 
said, it  paid  the  freight  on  said  potatoes  from 
Lanham,  Neb.,  to  Council  Blufib,  Iowa,  the 
sum  of  $37.50,  and  for  labor,  storage,  diay- 
aga,  and  care  in  and  about  the  same,  the  sum 
of  640,  with  prayer  that  the  sum  of  $77.50, 
the  amount  of  s»id  moneys  paid  ont  by  de- 
fendant, as  aforesaid,  might  be  deducted  from 
the  amount  of  moneys  received,  to-wit,  the 
sum  of  $156,  the  proceeds  of  said  car-load  of 
potatoes. 

The  plaintiff  replied  to  the  said  answer, 
denying  each  and  every  allegation  of  new 
matter  therein  oontained.  There  was  a  trial 
to  a  jury,  which  fbund  for  tite  plaintiff,  and 
assessed  his  damages  at  $251.68.  The  de- 
fendant brings  the  cause  to  this  court  on  er- 
ror. It  appears  from  the  record  that,  before 
the  decision  of  the  court  upon  the  defendant's 
motion  for  a  new  trial,  the  plaintiff  entered  a 
rgmittituT  damnum  in  the  sum  of  60  cents. 
There  is  a  large  amount  of  evidence  con- 
tained in  the  bill  of  exceptions,  mucli  of 
which  is  scarcely  applicable  to  the  pleadings. 


Indeed  t±ere  was  bat  one  qaestfam  tortweea 
tiie  partias.  IXie  plaimtifl  alleged  ttat  be 
sold  to  ti»  d^endant  .501  buatMls  of  potatoes 
at  48  cents  per  bosheL  Defendant  alleges 
that  it  bougUt  from  the  plaintiff  tke  same 
number  of  bushels  of  potatoes  at  the  rate  of 
50  cents  per  bushel;  and  that  tbe  potatoes 
were  wananted  by  the  plaintiff  to  be  of  Xo. 
1  extra  quality  This  simply  means  tbiA  be 
warranted  them  to  begood,  sound, nercliant- 
able  potatoes.  Potatoes  being  an  article  of 
food,  the  Side  implies  such  warranty  and  it 
was  not  necessary  to  prove  it.  DdCendant 
also  alleged  that  said  potatoes,  when  deliv- 
ered and  reoeived,  "trere  badly  damaged, 
and  were  of  an  inferior  qaalitgr."  These  al- 
legations of  the  defenduit  were  dmiied  by 
the  reply  of  tbe  plaiatiS. 

While  the  difference  between  the  parties 
as  to  the  price  at  wfaioh  the  potatoes  were 
bought  and  sold  is  rather  unit8u«l,  it  spems 
to  have  bean  overlooked  by  tbe  jury  as  well 
as  the  counsel;  but  it  presents  a  question  of 
no  greait  diUoulty.  No  question  of  agency 
is  presirateil  by  tiie  pleadings,  and,  although 
it  spems  to  have  received  a  good  deal  of  at- 
tention botk  on  tiM  trial  in  the  court  below 
and  in  tke  brieb  of  coonsel,  I  do  not  deem  it 
of  importanoe,  or  as  controlling  the  case, 
whether  the  witness  Bryant  was  the  agent 
of  either  of  tbe  paities.  The  only  question 
for  the  jury  was.  Were  the  poitatoes  sound 
and  merchantable?  On  this  question  there 
was  a  sharp  and  irreconcilable  oonflict  of  evi- 
dence. Ko  witness  testlfled  tbat  tfao  pota- 
toes were  damaged  ornnSo«nd;  bat  Ave  wit- 
nesses on  tbe  part  of  the  defendant  testified 
that  they  were  unmerchantable  on  account 
of  their  inferior  size.  On  the  other  hand, 
the  plaintiff  and  six  witnesses  en  4118  behalf 
testifled  that  the  potatoes  Were  merchantar 
bto,  and  of  good  average  size,  and  good  qual- 
ity. It  was  no  question  of  science  or  skilL 
Any  witness  of  ordinary  capacity  can  tMtify 
as  to  the  quality  and  soundness  of  potatoes, 
and  the  weight  of  their  testimony  was  a 
question  exclusively  for  the  lory. 

No  question  is  raised  by  plaintiff  in  error 
in  the  brief  upon  the  instmctions  to  the 
jury.  But,  notwithstanding  the  nmittitur 
entered  by  the  plaintiff,  the  verdict  and  judg- 
ment are  still  for  too  much.  Tbe  plaintiff 
can  only  renover  for  the  potatoes  at  the  price 
alleged  in  his  petition,  even  if  the  defeadant 
does  allege  in. its  answer  that  it  bongbttbem 
at  a  higher  prioe.  Five  hundred  and  one 
tashels  at  48  cents  per  bushel  amounts  to 
$240.48.  Interest  on  that  sum  for  seven  and 
one-half  months  at  7  per  oent.  per  annum 
gives  $9.11,  making  $249.69.  This  judg- 
ment will  therefore  be  reversed,  and  the 
cause  remanded  for  a  new  trial,  unless  the 
plaintiff  shall  Wittiin  SOilayB  from  the  date 
of  the  filing  of  this  opinion  enter  a  remtUttur 
in  this  court  of  $1.49,  but,  in  case  of  the  en- 
tering of  s«ch  remittitur  within  the  time 
above  stated,  tbe  judgment  is  afllrmed. 
.Judgment accordingly;  the  other  judges  con- 
cur. ,  I 
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UciUEB  V.  Perby  «{  al. 

xSupreme  Court  of  Jfebnuka.    May  1«,  I88».) 
Election  Contbst— Plka  diso — Pakties— Rm  Ai>- 

JUS1C1.TA. 

1.  A  compteiat  filed  In  an  sleetlon  contest  will 
be  •  held  BnfQcient  in  snbetanoe  if  the  avatuto 
arbich  prescribes  what  its  contents  shall  be  is  fol- 
lowed. 

2.  The  decision  of  a  speoial  tribnnal,  where  it 
bas  jnrisdiotion  of  the  subject-matter  and  parties, 
is  conclusive  unless  reversed  or  modified  in  the 
mode  provided  by  law.  State  v.  ITelson,  81  Neb. 
in,  «e  K.  W  Rep.  580. 

li.  A.  omteet  of  an  eleotioa  it  an  advertary  pro- 
ceeding, and  where  the  election  to  be  contested  is 
one  upon  the  question  of  relocating  a  county-seat, 
persons  or  localities  having  an  interest  adverse  to 
the  contestant,  or  some  of  them,  are  necessary 
parties  to  the  contest,  and  auoh  Interest  must  be 
shown  by  the  complaint. 

iSyllabus  by  Oie  Court) 

Appeal  from  district  court,  Gosper  county; 
CociiBAM,  Judge. 

Capp»  &  MeCrtarp,  for  plnintiS  in  error. 
W.  ■>'.  Murlan  nnd  Harquett,  Detoeese  <£  Hall, 
for  defendants  in  error. 

Reese.  0.  J.  This  was  a  proceeding -to 
rontest  a  county-seat  election  in  Gosper 
county.  A  compluint  was  filed  in  tlie  dis- 
trict court,  to  which  the  defendants  de- 
murred, and,  upon  the  demun'er  being  sus- 
tained and  the  case  dismissed,  the  plaintiff 
brings  it  into  this  court  by  proceedings  in 
error,  assigning  as  sncli  error  the  decision  of 
the  district  court  on  tlie  demarrer.  The 
ci>ni{>l)iint  is  entitled  "Abdon  L.  Burke,  Gotn- 
plainaiit,  v.  Arthur  V  Perry,  Cbairaum 
Board  of  County  Commissioners,  and  WUliam 
F.  Wagner  and  Jonas  B.  Chambiars. "  There 
is  no  all^ttion  in  the  complaint  that  any  of 
the  defendants  are  the  board  of  county  com- 
missioners of  Gosper  county,  nor  is  any  other 
lefei-eno!  made  to  them  in  any  part  of  it. 
The  allegations  of  the  complaint  may  be  fair- 
ly sumraHrizeU  as  being  that  on  the  2d  day  of 
October,  18ti8,  u  petition  purporting  to  be 
signed  by  three-Qftlis  of  the  voters  of  Gosper 
county,  MS  shown  by  tlie  last  preceding  gen- 
eral election,  was  tiled  with  the  board  of 
county  commiaaionprs.  asking  them  to  call  a 
special  election  in  said  county  for  the  pur- 
pose of  voting  upon  the  question  of  relocat- 
ing the  county  seat  of  said  county ;  and  that 
said  lioard.  treiiting  the  petition  as  legal,  and 
eoiuplying  witli  the  requirements  of  tlie  law, 
ordered  an  election  for  the  purpose  named, 
to  be  lield  on  the  80th  day  of  tliesumermonth, 
and  which  election  was  accordingly  held; 
ttutt  the  board  had  no  authority  or  Jurisdic- 
tion to  call  said  election,  for  Uie  reason  that 
tbe  petition  was  not  signed  by  three-tif  tbs  of 
tlie  legal  voteis  of  said  Gosper  county;  that 
al  the  election  held  tliere  was  misconduct, 
ftaad,and  corruption  in  two  precincts  in  the 
county,  to- wit.  Plum  Creek  and  Uobb  pre. 
cincta;  that  at  Plum  Creek  the  judges  of  the 
ejection  knowingly  permitted  fi-audtilent  and 
illegal  votes  to  be  oast  by  persons  under  21 
years  uf  age,  and  by  persons  who  were  not 
citizens  of  the  United  states,  nor  of  this  state, 
and  those  who  had  not  resided  iu  the  state, 
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county,  jtnd  prerinct  a  sufficient  length  of 
time  tu  be  entitled  to  vote  at  saki  election; 
thsit  the  voters  and  pai-ties  interested  in  the 
election  wei-e  not  permitted  to  see  the  ballot- 
box  during  the  election,  but  that  it  was  kept 
secreted,  and  in  a  pUtoe  where  it  could  not  be 
seen  during  the  progress  of  the  election,  and 
that  while  counting  the  ballots,  in  making 
the  returns,  those  who  were  opposed  to  the 
relocation  of  the  oounty-seat  were  by  said 
judges  refused  admittance  to  the  room  in 
which  the  canvass  was  made,  and  did  admit 
those  who  were  favorable  to  such  reloca- 
tion, the  judges  of  election  at  tbe  time  well 
knowing  the  interest  of  the  persons  so  ad- 
mitted and  excluded;  "that  the  ballotssocaat 
at  said  polling-place  aforesaid,  and  received 
by  the  said  judges  of  election  in  said  preoinet, 
were  sutScient  to  cliange  the  result  of  said 
election;"  that  the  polls  were  opened  and 
tbe  voting  commenced  "long  before  eight 
o'clock  in  tbe  morning  of  said  30th  day  of 
October,  the  day  fixed  in  said  notice  for  the 
holding  of  said  election,  and  that  sundry  and 
divers  votes  were  so  at  said  time  cast  by  sun- 
dry persons  to  the  complainant  unknown," 
the  number  thereof  being  sufficient  to  change 
the  result  of  said  election;  "that  there  were 
legal  votes  suppressed  by  the  judges  of  said 
election  in  said  Plum  Creek  precinct,  they 
being  votes  cast  in  favor  of  Homer ville,  but 
that  the  judges  of  election  refused  to  count 
or  canvass  them,  nnd  abstracted  them  from 
the  ballot-box  and  destroyed  them;"  tliat  in 
Bobb  precinct  tbe  Judges  of  election  know- 
ingly received  the  votes  of  persons  under  21 
years  of  age,  and  Votes  of  persons  who  were 
non-residents  of  state,  county,  and  precinct, 
and  of  those  who  bad  not  I'esided  in  the  pre- 
cinct sufficient  length  of  time  to  entitle  them 
to  vote;  and  that  the  said  fraudulent  votes, 
so  cast,  were  sufficient  in  number  to  change 
tbe  result  of  the  election  in  said  county;  that 
after  the  votes  <>£  said  precinct  were  counted 
and  canvassed  the  clerks  of  election  failed  to 
sign  the  poll-books,  and  the  judges  of  said 
election  failed  to  certify  to  tbe  vote  and  the 
count  thei-eof.  It  was  alleged  generally, 
with  reference  to  the  election  in  the  county, 
that  parties  favorable  to  the  relocaition  of  the 
county-seat  at  said  eli'ction  "offered  and  gave 
to  electors  and  canvasaersi  of  said  election 
bribes,  rewards,  and  money,  fur  the  purposa 
of  procuring  the  relocation  of  the  county* 
seat,  *  *  *  in  their  endeavoi-s  to  have 
the  same  located  at  the  village  of  Ellwood, 
in  said  county;"  that  there  were  illegal  votes 
received  at  said  election,  sutiicient  to  change 
the  result  thereof;  that  parties  favoring  the 
location  of  the  county-seat  at  Ellwood,  by 
thu  use  of  bribery  and  money,  procured  par- 
ties to  cast  their  votes  in  one  precinct  and 
then  go  to  another  precinct  in  said  county 
ami  cast  similar  votes  thereat;  there  traing 
sufficient  bribes  and  repeating  votes  cast  to 
change  the  result  of  said  election.  Tliat  the 
reasons  the  names  nnd  number  of  persons 
illegally  voting  at  said  election  were  not 
given,  was  that  the  judges  of  the  ekcUont  Ui 
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whose  custody  the  poll-books  were  placed,  re- 
fused to  permit  the  complainant  to  inspect 
said  poll-books,  and  would  not  allow  anyone 
opposed  to  the  relocation  at  £11  wood  to  see  or 
inspect  them,  claiming  they  did  not  know 
where,  nor  in  whose  possession,  tliey  were. 

The  demurver  was  upon  the  following 
grounds:  "First,  said  complaint  does  not 
state  facts  sufficient  to  constitute  a  catise  of 
action;  second,  said  complaint  does  not  state 
facts  8u£9cient  to  constitute  a  cause  of  ac- 
tion against  these  defendants,  or  either  of 
them;  third,  there  is  a  defect  of  parties  de- 
fendant." The  questions  presented  by  tlie 
demurrer  are  in  reality  but  two.  These 
are  as  to  whether  the  complaint  contained 
averments  of  facts  sufficient  to  entitle  the 
contestant  to  the  relief  demanded,  admit- 
ting the  truth  of  all  material  facts  well 
pleaded,  and  as  to  whetiier  the  defendants 
are  the  pro{)er  sole  parties  to  the  action,  as 
contestees.  Sections  81  and  82,  c.  26,  Comp. 
St.  1887,  provide  the  method  by  which  a 
contest  may  be  instituted,  which  is  by  com- 
plaint  filed  in  tbe  district  court,  (section 
70,)  and  which  shall  contain  the  name  of 
tbe  contestant,  the  averment  that  be  is  an 
elector  competent  to  contest,  the  name  of 
the  incumbent,  the  office  (or  question)  con- 
tested, the  time  of  the  election,  the  particu- 
lar causes  of  contest,  if  illegal  votes  are  re- 
ceived or  legal  votes  rejected,  the  names  of 
the  persons  who  so  voted,  or  whose  votes 
were  rejected,  if  known,  with  Ihe  precinct, 
township,  or  ward  where  they  voled  or  of- 
fered to  vote,  etc.  Tlie  complaint  in  this 
state  is  doubtless  intended  as  a  substitute  for 
the  notice  usually  required,  and  must  be 
measured  by  substantially  the  same  rules, 
and  in  Talkington  v.  Turner,  71  111.  284,  and 
Dale  V.  Irwin,  78  lU.  170.  it  was  held  that 
the  complaint  should  be  as  sped  He  as  a  bill 
in  chancery,  and  that  the  technical  averments 
in  an  information  in  quo  toarranto  or  a  com- 
mon-law declaration  would  not  be  required. 
In  State  v.  Peniston,  11  Neb.  130,  7  N.  VV. 
Rep.  758,  it  was  held  that  a  notice  which 
contained  the  averments  required  by  the 
statute  was  sufficient,  which  were  the  rights 
of  the  contestant,  the  office  to  be  contested, 
the  date  at  which  its  duties  commenced,  with 
the  points  of  contest.  It  would,  no  doubt, 
be  commendable  pleading  to  allege  in  the 
complaint  the  result  of  tbe  election,  the 
number  of  votes  cast  and  canvassed,  and  the 
declaration  of  the  result;  but  in  Ledbetter  v. 
Hall,  t>2  Mo.  422,  and  Rounds  v.  Smart,  71 
Me.  380,  these  averments  were  held  to  be 
unnecessary,  tbe  statutes,  as  in  this  state, 
providing  what  the  complaint  should  contain, 
and,  if  followed,  it  would  be  sufficient.  See, 
also,  Howard  v.  Shields,  16  Ohio  St.  184. 
Tbe  names  of  tbe  persons  who  cast  illegal 
votes,  and  of  tbe  legal  voters  whose  votes 
were  rejected,  were  not  given,  but  a  suffi- 
cient reason  for  the  failure  is  shown.  The 
complaint  is,  perhaps,  suffinient,  when  as- 
sailed by  demurrer,  although  a  motion  to  re- 
quire it  to  be  made  more  definite  and  certain 


in  many  respects  should,  and  would,  doubt- 
less, have  been  sustained.  The  allegation 
that  less  than  three-fifths  of  the  voters  of  the 
county  signed  the  petition  was  of  no  force, 
since,  under  the  rule  stated  in  State  v.  Nel- 
son, 21  Neb.  572,  32  N.  W.  Uep. 689,  thede- 
cision  of  the  county  board  is  conclusive,  un- 
less reversed  or  modified  in  the  mode  provid- 
ed by  law.  See,  also,  State  v.  Nemaha  Co., 
10  Neb.  32.  4  N.  W.  Rep.  873. 

Upon  tbe  other  branch  of  the  case,  we 
think,  the  demurrer  was  properly  sustained. 
It  does  not  ap])ear  upon  the  face  of  tbe  peti- 
tion that  defendants  are  interested  in  the  re- 
sult of  the  county-aeat  contest  in  any  form. 
A  demurrer  for  defect  of  parties  will  lie 
when  it  appears  on  tbe  face  of  the  petition 
that  necessary  parties  defendant  are  wanting. 
Hardy  v.  Miller,  11  Neb.  396,  9  N.  W.  Rep. 
475.  It  sufficiently  appeared  by  the  com- 
plaint that  the  election  contest  in  Gosper 
county  is  to  some  extent,  at  least,  an  adversary 
one;  that  is,  that  there  are  conflicting  inter- 
ests. If  so.  the  interests  adverse  to  those  of 
contestant  should  be  brought  in  as  contestees. 
It  is  contended  by  plaintiff  in  error  that  the 
county  commissionprs,  having  CiUled  the 
election,  and  having  a  general  oversight  over 
the  interest  of  the  county,  are  the  proper 
parties  defendant,  as  they  have  an  official  in- 
terest in  ail  the  corporate  concerns  of  the 
county.  To  this  we  must  answer  that  there 
is  nothing  in  the  complaint,  anywhere, 
which  Implies,  or  which  by  any  interpreta- 
tion can  he  construed  to  intimate,  that  Will- 
iam J  Wagner  and  Jonas  £.  Chambers  had 
any  connection  with  any  board  of  cottuty 
commissioners,  or  that  they  held  any  official 
position  whatever.  They  are  nowhere  de- 
scribed as  officers,  nor  is  there  anything 
which  shows  that  they  are  even  citizens  of 
Gu8[>er  county.  Had  they  demurred  separate- 
ly, on  the  ground  that  sufficient  facts  as  to 
them  were  nut  stated  in  the  complaint,  such 
objection  would  have  been  well  taken,  as 
there  were  no  allegations  which,  by  the  most 
liberal  construction,  show  that  they  have 
any  Interest,  official  or  otherwise,  in  the  re- 
sult of  the  contest.  Abdon  L.  Burke  is  de- 
scribed in  the  caption  of  the  complaint  as  the 
"chairman  board  of  county  commissioners." 
While  there  is  no  further  reference  to  him, 
or  to  his  official  position,  we  may  assume 
that  he  is  the  chairman  of  tbe  board  of  county 
commissioners  of  Ckwper  county,  and  (al- 
though we  do  not  decide  such  to  be  the  case) 
that  he  has  an  official  legal  interest  in  tbe  re- 
sult of  the  contest,  to  the  extent  of  desiring 
a  fair  expression  of  the  choice  of  the  county; 
yet  such  official  interest  would  not  dispense 
with  the  necessity  of  making  those  persons 
having  an  interest  adverse  to  contestant 
parties  to  the  action.  A  contest  of  an  elec- 
tion must  be  what  its  name  implies — an  ad- 
versary proceeding,  by  which  the  matters  in 
controversy  may  be  settled  upon  issues 
joined.  As  matter  of  law  and  official  duty, 
the  chairman  of  the  county  board  can  have 
no  interest  in  where  the  county-seat  aball  tie 
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located.  Such  interest,  if  It  exist  at  all, 
could  only  be  to  have  it  sO  located  as  would 
be  to  the  convenience  and  best  interests  of 
the  whole  county;  and  while  he  might  be  a 
proper  or  even  a  necessary  party,  yet  the  ne- 
cessity for  making  tliose,  or  some  of  them, 
who  are  actually  interested  adversely  to  the 
contestant  parties  would  not  be  obviated.  It 
is  true,  aa  contended,  that,  under  the  provis- 
ion of  the  Code  of  Civil  Procedure,  those  hav- 
ing an  interest  might  intervene  and  be  made 
paities,  or  that  the  district  court  might  have 
ordered  them  to  be  brought  in,  but  nothing 
of  tlie  kind  was  done.  The  case  stands  as 
originally  brought,  and  in  that  condition  it 
must  be  decided.  The  judgment  of  the 
district  court  is  affirmed.  The  other  judges 
concur. 


Elliott  et  al.  v.  Atkins  tt  al. 

{Supreme  Court  of  Nebnulta.    Haj  10, 1889.) 

Attobmbt  and  Client— Liex. 

1.  An  attorney  has  a  lien  for  a  general  balance 
of  compensation  on  any  papers  of  bis  client  which 
may  come  Into  his  possession  in  the  oouroe  of  his 
professional  employment,  upon  money  in  his  hands 
belonging  to  his  client  and  in  the  hands  of  an  ad- 
verse  party  in  an  action  or  proceeding  in  which 
the  attorney  was  employed  from  the  time  of  giving 
notice  of  the  lien  to  that  party. 

2.  In  order  to  render  a  defendant  liable  to  a  lien 
for  the  services  of  the  plaintifTs  attorney,  it  is  in- 
dispensable that  a  claim  of  lien  be  filed  with  the 
papers  or  given  to  such  adverse  party.  Notice  of 
a  contract  between  the  plaintiff  and  his  client, 
where  no  lien  is  claimed,  will  not  bind  the  defend- 
ant, or  render  him  liable  for  the  services  "*  plain- 
tiff's attorney. 

(SyUabtu  by  the  Court) 

Appeal  from  district  court,  Lancaster  ecu  n- 
ty;  Chapman,  Judge. 

Lamb,  RiekeiU  &  Wilson  and  /.  K.  Web- 
tter,  for  appellants.  O  P.  Mason,  D.  O. 
Courtnay,  and  /.  B.  Archibald,  for  appellees. 

Maxwsll,  J.  Tn  1884  Luke  Lavender 
brought  an  action  in  the  district  court  of 
Lancaster  county  to  redeem  certain  real  es- 
tate from  judicial  sales.  It  is  alleged  in  his 
petition,  in  substance,  that  in  the  year  1878 
Lavender  possessed  a  large  quantity  of  land 
in  and  adjoining  the  city  of  Lincoln,  a  de- 
scription of  witich  is  set  out  in  the  petition; 
that  Lavender  l>ecume  indebted  to  many  per- 
sons, and  borrowed  money  and  executed  cer- 
tain mortgages  on  portions  of  said  real  es- 
tate, and  a  large  number  Of  judgments  wer« 
recovered  against  him  snd  became  liens  upon 
his  real  estate,  and  that  sales  under  execu- 
tions issued  on  said  judgments  thereafter 
took  place,  and  the  land  was  sold  to  the  de- 
fendants, and  siiid  sales  thereafter  confirmed 
and  deeds  made  to  the  purchasers.  No  fraud 
seems  to  be  claimed  in  obtaining  the  judg- 
ments, but  it  is  alieited  that  the  defendants 
fraudnlently  prevented  competition  at  the 
sales,  and  hence  were  able  to  purchase  the 
property  for  less  than  its  value,  and  for  less 
than  they  otherwise  would  have  been  able  to 
do.  A  trial  was  had  on  the  5th  day  of  No- 
vember, 1885,  and  a  decree  rendered,  giving 


a  right  of  redemption  as  to  part  of  the  lands 
in  controversy,  the  decree  being:  "The  court 
finds  the  facts  upon  the  issues  joined  in  favor 
of  the  plaintiff  as  to  those  lands  descrihed  as 
the  south-west  quai-ter  of  tlie  north- we.st 
quarter  of  the  north-east  quarter  of  section 
25,  township  10  north,  of  range  6  east,  in 
Lancaster  county,  Nebraska;  and  tliat  (lie 
plaintiff  is  entitled  to  redeem  the  same,  and 
be  restored  to  the  possession  thereof,  upon 
tlie  payment  within  six  months  next  ensuing 
of  the  sum  of  two  hundred  and  thirty-fuur 
dollars,  with  interest  thereon  at  the  rate  of 
seven  per  cent,  per  annum  from  March  22, 
1879,  until  the  same  is  paid  into  court  for 
said  defendants.  It  is  therefore  ordered  and 
adjudged  and  decreed  that  upon  the  payment 
l)y  the  plainliff  of  said  sum  into  court  for  the 
defendants  within  the  time  aforesaid  the 
sheriff's  sale  of  March  22,  1879,  and  deed  to 
said  lands,  to-wit.,  the  south-west  quarter 
of  the  north-west  quarter  of  the  north-east 
quarter  of  section  25,  township  10  north,  of 
range  6  east,  in  Lancaster  county,  Nebraska, 
be  set  aside,  annulled,  and  held  for  naught, 
and  the  title  to  said  lands  l)e  quieted  in  the 
plaintiff  as  against  the  claim  or  title  that  said 
defendants,  or  either  of  them,  and  all  persons 
holding  or  claiming  to  hold  under  them  or 
either  of  them,  may  have  or  claim  to  have 
under  and  by  virtue  of  said  sale  and  deed, 
and  that  the  defendants,  and  each  of  them, 
convey  to  plaintiff  the  right,  title,  and  inter- 
est by  them,  or  either  of  them,  held  or  claimed 
in  and  to  said  lands  by  virtue  of  said  sale  and 
deed,  and  that  plaintiff  have  possession  of 
said  lands  and  execution  therefor.  And,  in 
default  of  the  plaintiff  making  such  pay- 
ment within  the  time  aforesaid,  it  is  ordered 
and  adjudged  and  decreed  that  the  title  in 
and  to  said  lands,  to-wit,  the  south-west 
{\)  of  the  north-east  quarter  of  the  north- 
east quarter  of  section  twenty-five,  township 
ten,  range  6  east,  in  Lancaster  county,  Ne- 
braska, 1)0  quieted  in  the  defendant  Martha 
I.  Courtnay,— to  which  defendants  except. 
This  decree,  however,  is  not  to  affect  the 
judgment  or  execution  Hen  or  liens  which 
said  defendants,  or  either  of  tbem,  may  have 
or  hold  on  said  lands.  The  plaintiff  excepts 
thereto.  And  the  court  further  finds,  as  to 
the  rest  and  residue  of  said  lands  in  the  pe- 
tition described,  the  issues  joined  in  favor  of 
the  defendants  and  against  the  plaintiff,  and 
it  is  further  ordered  and  decreed  that  the 
title  in  and  to  the  rest  and  residue  of  said 
lands  in  the  petition  described  be  quieted  in 
the  defendants.  Plaintiff  excepts  thereto." 
The  court  further  adjudges  and  decrees  that 
each  party,  plaintiff  and  defendants,  pay  one- 
half  of  the  costs  of  the  action,  taxed  at  980.50. 
"Thereupon  the  parties  each  severally  pray 
an  appeal  from  so  much  of  this  decree  as  is 
adverse  to  them.  A  tupernedeat  bond  of 
plaintiff  is  fixed  in  the  sum  of  91,000.  A 
bond  on  part  of  defendants  is  fixed  in  the 
sum  of  $500,  the  same  severally  to  be  filed 
within  twenty  days. " 
Soon  after  the  rendition  of  th£  above  judg- 
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Bent  Lavender  and  the  defendants  compro- 
■lised  the  matters  of  difference  between 
tbem,  and  the  action  wiis  dismissed.  The 
^intiffs,  boweyer,  asserted  that  under  a 
certain  contract  with  Lavender  they  had 
lifrhts  in  the  property,  and  insisted  on  prose- 
•utjng  the  appeal.  The  appeal,  however, 
vas  dismissed.  See  20  Neb.  206,  29  N.  W 
Bep.  467.  The  plaintiffs  now  prosecute  the 
action  in  their  own  names.  On  the  trial  of 
the  Ciiiise  in  the  court  below  the  court  found 
hi '  fuvor  of  the  defendants,  and  the  action 
was  dismissed.  The  contract  referred  to, 
after  setting  out  a  description  of  the  lands 
involved,  the  titles  of  the  several  actions 
where  sales  had  talten  place,  provides:  "And 
whereas  it  is  deemed  advisable  by  said  Lav- 
ender to  have  ailditional  leg.il  cuiinsel  !<nd 
assistance  in  the  further  management  in  said 
causes,  therefore  it  is  agreed  by  and  between 
the  parties  hereto  that  the  said  Lamb,  Hick- 
etts  &  Wilson  are  retained  in  the  said  cii uses, 
and,  together  with  said  Elliott  &  Stevenson, 
are  to  conduct  and  manage  said  causes,  and 
all  other  suits  necessary  to  be  instituted  for 
the  purpose  of  riecuvering  the  whole  or  any 
portion  of  said  property  in  said  district  court, 
and  any  other  court  or  courts,  and  prosecute 
the  same  to  flnal  judgment  or  decree,  and 
apon  a  flnal  determination  of  the  matters  in- 
volved in  said  suits  the  property  recovered  is 
tobedisposedofasfollows:  First.  AUjudg-: 
ments  which  may  at  such  time  be  and  con- 
atitute  subsisting  and  valid  liens,  so  far  as 
may  be  required  or  necessary  to  be  paid,  and 
all  costs  in  said  suit,  wlietiier  advanced  by 
said  Lavender  or  otherwise,  are  to  be  paid. 
SetMtut.  After  the  full  payment  of  such  liens, 
taxes,  and  costs,  the  said  L.  Lavender  is  to  con- 
Tey  to  the  said  Elliott  &  Stevenson  an  equal 
one-third  part  of  all  the  remaining  property  so 
Kcovered,  which  the  said  Elliott  &  Stevenson 
agree  to  accept  in  full  satisfaction  for  all  le- 
gal services  rendered  or  hereafter  to  be  ren- 
iered  by  them  in  said  matter,  and  the  said 
Luke  Liivender  further  agrees  to  convey  to 
the  said  Lamb,  Bicketts  &  Wilson,  an  equal 
•ne-third  of  all  the  said  property  so  recovered 
as  aforesaid,  which  they,  the  said  Lami), 
Bicketts  &,  Wilson,  hereby  agree  to  accept  in 
iall  SHt.si'action  for  all  legal  services  renilered 
•r  to  be  rendered  by  them  in  said  matters, 
and,  if  the  interests  of  the  partii^s  hereto  de- 
■saml,  or  for  any  other  reason  the  said  prop- 
arty  is  converted  into  money,  the  net  pro- 
ceetls  thereof  are  to  be  divided  between  the 
paities  hereto,  on  the  same  basis  of  one-third 
to  each  of  said  alx)ve-named  firms.  And  the 
said  Luke  Lavender  further  agrees  to  give 
security  for  costs  in  all  cases  where  the  same 
anay  be  required,  and  will  advance  and  apply 
all  the  necessary  costs  and  legitimate  ex- 
penses of  such  litigations,  which  will  be  flrst 
repaid  him  out  of  the  proceeds  as  above  set 
forth." 

The  existence  of  this  contract  was  un- 
known to  the  defendants  until  about  the 
time  of  the  dismissal  of  the  action.  Its  ex- 
istence was  known,  liowever,  before  the  |)ay- 


ment  of  all  the  consideration.  ThepIaSntiffs 
seek  to  apply  the  same  rule  against  the  de- 
fendants as  would  prevail  against  a  purchaser 
of  real  estate  with  notire  of  an  outstanding 
contract  for  the  salt*  of  the  same.  In  our 
view,  however,  that  rule  does  not  obtain  in 
cases  of  this  character.  In  the  case  at  bar 
there  was  no  sale  or  assignment  of  any  por- 
tion of  the  real  estate  or  its  proceeds.  There 
was  no  absolute  transfer  to  the  plaintiffs. 
They  were  merely  employed  to  oondnct  the 
litigation  to  a  successful  termination,  when 
all  that  should  be  realized  after  paying  the 
expenses  was  to  be  divided  into  three  parts, 
of  which  the  plaintiff  in  that  action  was  to 
have  one  part  and  each  firm  of  attorneys  a 
part.  Section  8,  c.  7,  Comp.  St.,  provides 
that:  "An  attorney  has  a  lien  for  a  genentl 
balance  of  compensation  upon  any  papers  of 
his  client  which  have  come  into  his  posses- 
sion in  the  course  of  his  professional  em- 
ployment, upon  money  in  his  hands  belong- 
ing to  his  client,  and  in  the  liands  of  the  ad- 
verse party  in  an  action  or  proceeding  in 
which  the  attorney  was  employed  from  the 
time  of  giving  notice  of  the  lien  to  that 
party."  In  lioyer  v.  Clark,  3  Neb.  161.  it 
was  held  that  this  right  was  superior  to  the 
rights  of  the  parties  tn  the  suit  or  any  set- 
off. In  Griggs  v.  White,  5  Neb.  467,  the 
notice  of  the  attorney's  lien  was  tiled  with 
the  papers  in  the  case,  and  the  lien  held  to  be 
valid  and  binding.  In  the  same  case,  bow- 
ever,  certain  other  attorneys  claimed  a  lien, 
but  not  for  services  rendered  in  that  case, 
and  the  notice  was  held  InsufHcient.  In 
Beynolds  v.  Reynolds,  10  Neb.  574.  7  N.  W. 
liep.  822,  an  aotion  was  brought  on  two 
promissory  notes.  The  attorneys  for  the 
plaintiff  Hied  an  attorney's  lien,  of  which 
notice  was  given  to  the  defendant.  After- 
wards the  plaintiff  came  into  court  and  dis- 
missed the  case,  without  prejudice.  Her  at- 
torneys thereupon  asked  leave  to  proceed 
with  the  action  to  enforce  their  lien,  and 
leave  was  granted  and  the  action  dismissed, 
except  as  to  the  lien.  Tlie  court,  by  Lake, 
J.,  say:  "It  may  not  be  wholly  out  of  place 
for  us  to  say  that,  under  circumstances 
readily  suggested,  one  of  which,  and  proba- 
bly an  indispensable  one,  was  here  present, 
— the  attempted  dismissal  of  the  case  by  the 
plaintiff, — we  should  regard  the  course  pur- 
aueil  not  only  permissible,  but  eminently 
proper."  The  latter  case  was  cited  with  ap- 
proval in  Oliver  v.  Slteeley,  11  Neb.  521,  9 
N.  W.  Bep.  689.  An  attorney,  therefore, 
who  desires  to  enforce  a  claim  fur  his  serv- 
ices must  file  a  lien  to  that  effect;  otherwise 
be  cannot  enforce  a  claim  against  the  adverse 
party.  This  claim  for  a  lien  may  be  filed 
with  the  papers  in  the  case,  and  the  adverse 
party  will  be  chargeable  with  notice  of  its 
existence.  The  existence  of  a  contract  be- 
tween a  client  and  his  attorney,  wltere  there 
is  no  claim  for  a  lien,  would  not  be  notice  to 
the  adverse  party  that  he  intended  to  assert 
the  claim  against  him.  as  it  might  be  pre- 
sumed that  such  attorney  intenUMl  to  rely  on 
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the  responsibility  of  his  own  client.  In  the 
case  at  bar  there  is  no  lien  claimod  or  filed 
on  tH-hnlf  of  the  plaintiffs,  and  nothing  to 
apprise  the  defendants  that  a  cluim  would  be 
asserted  against  ttiem.  The  jiidgmeut  of 
the  court  below  mast  therefore  be  affirmed. 
The  other  judges  concur. 


DOARB  COLLBGE  0.  LaNHAM. 

(Suvreme  Cvuirt  of  NOmisika.    it&j  16, 1880.) 
Abbitkatios  and  Avasi>— Cou»TB]t-Ci,An(— Evt- 

DEKOK. 

1.  J.  L.  contracted  with  Doaoe  CoUegs  to  fnr- 
nish  the  material  and  mechanical  skill  for  doing 
the  brick-work  of  one  of  the  halls  or  bnlldings  of 
said  college,  and  agreed  to  complete  the  said  brick- 
work, except  topfiog  the  cMmDeys,  on  or  before 
July  1  St  next  thereafter,  and  to  forfeit  to  aaid  col- 
lege of  his  compensation  for  such  material  and 
mechanical  skill  flOU  for  each  week  which  he 
should  oTermn  bis  time  in  the  completion  of  said 
work.  The  work  not  having  been  done  in  time, 
and  certain  differences  and  GUsagreements  having 
arisen  between  J.  L.  and  tbe  building  committee 
of  Doane  College,  including  Oie  amount  of  forfeit- 
ure under  said  a^rfeement,  and  the  parties  having 
agreed  to  submit  to  arbitration  "some  points  ana 
items  of  difference  existing  between  said  parties 
as  to  work  to  be  done,  material  to  be  furnished, 
damage  for  alleged  delay, "  etc,  before  entering 
upon  tbe  arbitration  the  following  memorandum 
was  entered  upon  tbe  agreement  to  submit,  as 
expressing  tbe  points  and  differences  submit- 
ted: "Mem.  Tbe  matters  are  stone  for,  freight 
npon,  and  setting  stone  etebs,  and  damages  for  de- 
lay in  completing  contract  beyond  July  15. "  The 
arbitrators  made  the  following  award :  "  (1)  Lan- 
haxa  to  be  relieved  of  the  steps  entirely,  the  col- 
lege to  do  that  work  at  their  own  expense.  (8) 
No  change  to  be  made  in  estimate  already  made  in 
brick-work  done  in  basement  around  windows. 

(3)  Lanham  to  par  Doane  College  the  actual  loss 
at  rate  of  $1.87H  per  room  per  week  for  each  of  the 
thirty  rooms  mentioned  in  Mr.  Doane' s  statement, 
counting  from  beginning  to  end  of  fall  term,  rent 
on  all  rooms  not  occupied.    Total  amount,  (67S. 

(4)  lAnham  topay  Doane  College  twelve  weeks' 
service  of  T.  W.  Maloon,  at  $35.80,— $426.  Loss, 
freezing  dstem  water,  etc.,  $100.  Total,  $1,201. 
Deduct  from  penalty  five  days,  at  rate  $100  per 
week,— $81.68.  Total  amount  to  be  taken  from  con- 
tract price,  $1,119.84. "  An  action  being  after- 
wards brought  by  J.  L.  against  Doane  OcUlBge  for 
mechanical  skill,  work,  labor,  and  material  fur- 
nished by  him  under  the  said  contract  for  the  ereo- 
tioQ  of  tiie  said  building,  and  for  additional  me- 
chanical skill,  work,  and  labor  rendered  neosssarv 
in  tbe  erection  thereof  by  reason  of  changes  In  the 
height  and  plan  of  said  building,  and  Doane  Col- 
lege having  answered  in  said  action,  setting  up 
the  submission  of  said  points  and  matters  of 
difference  between  the  said  parties  to  arbi- 
tration: the  award  of  said  arbitrators  thereupon, 
which  found  that  there  was  due  to  tbe  said  Doane 
CoUege  tbe  sum  of  $1,119.84;  that  thereupon  the 
said  Doane  College  did  tenaer  to  said  J.  L.,  "the 
balance  his  due,  of  which  the  said  J.  L.  took  all 
except  Oie-  sum  of  $130.21,  and  which  tbe  said 
Doane  College  now  owes  the  said  J.  L.,  which  they 
have  often  tendered  him,  *  •  •  and  amount  he 
refuses  to  accept,  and  the  said  college  now  pre- 
sents said  amount  of  money  in  court,'' etc. :  held, 
that  the  said  award  be  sustained  as  a  counter-claim 
or  set-off  In  favor  of  Doane  College,  and  against 
the  claim  of  J.  L.,  to  the  extent  and  amount  of 
$596.84,  and  no  more. 

2.  The  contract  being  far  patting  up  the  mason- 
ry of  Ladies'  Hall,  and  to  furnish  all  the  brick, 
sand,  lime,  cement,  and  water,  and  all  the  labor, 
necerasry  and  of  such  quality  as  to  put  up  the 
building  in  good  worlanan-like  manner  in  the 
shortest  time  possible  consistent  with  good  work, 
etc,  with  all  the  ordinary  speoiflcutious  as  to  the 
manner  of  doing  the  work,  and  providing  tbe  man- 


ner of  meBsuringthesame,mnd  providing  for  pay- 
ing for  the  same  when  completed  and  accepted  st 
the  rate  of  $10  per  1,000  of  brick,  where  the  waits 
have  one  side  of  repressed  brick,  which  is  to  in- 
clude chimneys,  and  $12  per  1,000  where  the  walls 
have  two  sides  of  repressed  brick;  also  for  paying, 
in  addition  to  tbe  jprioe  named,  75  cents  per  1,0« 
of  bricks  for  all  brick  masonry  laid  In  mortar  made 
in  part  with  hydraulic  cemout,  etc,— there  being 
DO  plan  or  drawing  of  said  Iniilding  showing  the 
height  thereof  exhibited  to  the  contractor  or  pres- 
ent at  the  time  or  previous  to  the  enter!  npr  irtt» 
said  contract,  nor  any  specification  or  clause  ia 
said  contract  stating  or  Indicating  the  heixbt  4C 
wtiich  said  building  was  to  be,  or  the  number  ef 
stories  which  it  was  to  contain ;  and  there  being 
evidence  on  the  trial  tending  to  prove  that  the 
contractor,  without  inexcusable  negligence  on  Us 
part,  entered  into  the  said  contract  In  the  honest 
belief  and  expectation  that  the  brick  walls  of  said 
bniliUng  were  to  be,  and  that  he  would  be  required 
to  build  them,  only  two  stories  high;  and  there  be- 
ing also  evidence  tending  to  prove  that  the  me-  . 
ohanical  skill  and  labor  necessary  to  build  and  erect 
the  brick-work  of  the  third  story  of  tho  three- 
story  walls  and  building,  which  the  contractor 
was  required  by  the  building  committee  of  the  de- 
fendant under  the  said  contract  and  did  actually 
build  for  the  defendant,  was  actually  worth  at  tbe 
rate  of  $8  per  1,000  brick  for  189,401  brick  more 
and  in  excess  of  the  average  of  that  required  te 
build  and  erect  the  same  building  of  two  stories 
in  height  only;  there  also  being  evidence  tending 
to  prove  that  said  contract  was  entered  into  Of  . 
both  of  the  parties  in  view  of  the  said  building  b»- 
ing  erectea  upon  a  foundation   and  foundZttoa 
walls  then  being  constructed  under  another  an4 
separate  contract  by  the  said  J.  L. ,  without  change 
in  the  shape  or  character  of  the  walls  thereof,  but 
that  before  the  erection  of  the  brick-work  of  sail 
building  the  plan  and  character  of  said  founda- 
tion was  changed  from  plain  comers  to  buttressed 
corners;  that  said  contractor  was  required  and 
did  build  the  walls  and  brick-work  of  sfdd  build- 
ing to  conform  to  said  foundation,  so  changed,  lA 
an  additional  cost  of  skill,  mechanical  wont,  sal 
labor  to  tho  contractor  of  the  sum  of  $30:  and  them 
being  evidence  tending  to  prove  the  laying  8n4 
placing  in  the  walls  of  said  building  by  the  con- 
tractor of  a  number  of  thousands  of  brick,  and* 
quality  and  kind  of  workmanship  which,  under 
the  terms  of  the  said  contract,  would  amount  to  a 
sum  which,  added  to  tbe  amount  of  compensatioa 
for  the  extra  work  as  above  set  out  and  stated, 
and  after  deducting  all  moneys  paid  to  the  coa 
tractor  under  said  contract,  and  the  amount  of  de- 
fondant's  counter-claim  or  set-off  allowed  as  abovw 
stated,  would  still  leave  an  amount  due  to  the  coa- 
tractor  above  the  amount  of  the  verdlc^ — the  vav- 
dlct  is  sustained,  and  judgment  afflmeo. 
{Syllatnu  by  the  Court) 

Error  from  district  court.  Saline  eountf; 
Broadt,  Judge. 

Datoes  A  Fots,  for  plaintiff  in  error.  A^ 
bott  A  Abbott,  for  defendant  In  error. 

OoBB,  J.  This  action  was  commenced  to 
the  district  court  of  Saline  county  by  Jolm 
Lanham  against  Doana  Cioilege.  The  plaintiff 
in-his  petition  alleges  tliat  Doane  College  is  « 
corporation  under  the  laws  of  this  state.  Th A 
on  or  about  April  10, 1884,  he  contracted  with 
tbe  college,  through  Thomas  Doane,  its  legiO- 
\j  authorized  atrent.  to  furnish  the  materiM 
and  labor  and  to  build  and  complete  for  Doane 
CoUege  the  brick- work  for  a  college  buildmg 
then  being  built  for  defendant  on  ItsgroModt 
at  Crete,  Neb.,  and  known  as  "Ladies*  HtM." 
That  it  was  then  and  there  agreed  betwee* 
the  parties  that  the  price  of  said  labor  an< 
nmteriiil  should  be,  for  brick  laid  in  the  wall, 
with  moitar  mixed  partly  with  cement,  aal  ^ 
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with  both  sides  of  wall  faced  with  repressed 
brick, 812. 75perl,000brick.  That  chimneys 
should  be  computed  as  solid,  and  each  cubic 
foot  of  such  masonry,  including  door  and 
window  openings,  should  be  computed  to 
contain  224}  bricks.  That  it  was  then  and 
there  verbally  agreed  by  and  between  said 
parties  that  said  work  should  be  built  on  a 
foundation,  the  dimensions  of  which  were 
then  determined,  and  sliould  be  two  stories 
high,  with  plain  outer  walls,  similar  to  those 
of  the  college  building  then  standing  on  said 
grounds,  and  should  contain,  as  nearly  as 
could  then  be  estimated,  a  total  of  275,000 
brick.  That  subsequently,  and  after  said 
work  was  commenced,  the  plan  was  so  clianged 
by  defendant  as  to  muke  the  main  part  of  said 
building  three  stories  high,  instead  of  two,  as 
originiilly  agreed  upon,  with  outer  walls  but- 
tressed instead  of  pliiin.  That  the  plaintiff, 
without  any  agreed  price  therefor,  did,  at  ihe 
request  of  defendant,  proceed  tr>  furnisli  the 
labor  and  material,  and  build  and  complete 
the  third  story  and  tlie  outer  walls  witli  but- 
tresses in.'itead  of  plain,  according  to  said 
change  of  plan.  That  said  third  story  con- 
tains the  amount  of  195,000  brick;  that  the 
first  and  second  stories  contain  the  total 
amount  of  275,000  brick,— all  of  which  is  laid 
in  mortar  mixed  with  cement,  according  to 
contract.  That  of  said  275,000  brick  two- 
thirds  are  faced  on  both  sides  with  repressed 
brick,  and  the  plaintifT,  according  to  said  con- 
tract, is  entitled,  for  building  tiie  same,  to 
the  sum  of  $12.75  per  M.  That  the  remain- 
der or  one-third  part  thereof  were  faoed  on 
one  side  with  repressed  brick,  and  the  price 
of  laying  the  same,  according  to  ttie  contract, 
is  S10.75  per  M.  The  plainliS  alleges  that 
the  extra  expense  of  laying  tlie  third  story 
'  over  those  of  the -first  and  second  amounts  to 
•8  per  M.,  and  tliat  to  furnish  material  and 
labor,  and  to  build  the  tliird  story  of  said 
building,  was  worth  815.75  per  M.  of  brick 
for  walls  faced  on  both  sides  with  repressed 
brick,  and  $13.75  per  M.  for  walls  with  one 
face  of  repressed  brick  laid  in  mortar  mixed 
with  cement,  as  stated;  and  that  of  the  195,- 
000  brick  laid  in  the  third  story  of  said  build- 
ing 75,000  were  faced  with  repressed  brick  on 
both  sides,  and  120,000  were  so  faced  on  one 
side;  that  all  are  laid  witli  mortar  properly 
mixed  with  cement;  that  the  labor  necessa- 
rily employed  on  the  outer  walls,  buttressed 
instead  of  plain,  is  worth  the  sum  of  $15; 
and  that  the  labor  and  material  expended  in 
the  erection  of  the  third  story  and  the  change 
in  tiieouter  walls  amounts  to82.846.25.  The 
plaintiti  alleges  that  the  total  labor  and  ma- 
terial for  the  completion  of  the  brick-work, 
according  to  the  contract  price,  fur  the  first 
and  second  stories,  and  the  actual  value  of 
labor  and  material  for  the  third  story,  amount 
to  $6,170.50  furnished  at  the  request  and  under 
the  direction  of  defendant,  and  was  completed 
September  1,  1884.  and  was  accepted  by  de- 
fendant, whereby  the  defendant  was  and  is 
liable  to  the  plaintiff  for  the  full  amount 
thereof.    The  plaintiff  alleges  that  there  has 


been  paid  him  on  said  work  by  the  defendant 
the  sum  of  $S,740,  and  no  more,  and  that 
there  is  due  the  sum  of  $2,430.50,  and  that 
though  said  last-mentioned  sum  has  been  due 
since  September  1,  1884,  the  defendant  has 
neglected  to  pay  the  same,  or  any  part  there- 
of; wherefore  the  plaintiff  prays  judgment 
therefor,  with  interest  thereon  from  Septem- 
ber 1, 1884,  and  costs. 

Doane  College,  by  its  answer,  denied  all  the 
allegations  Of  the  petition,  except  those  in  the 
answer  expressly  admitted.  For  a  second 
defense,  it  admitted  that  it  entered  into  s 
contract  with  John  Lanham,  April  10, 18S4, 
for  the  erection  of  a  building  upon  the  college' 
grounds  to  be  known  as  "Ladies'  Hall." 
That  said  contract  was  In  writing,  a  copy  of 
which  is  made  Exhibit  A  to  its  answer.  That 
it  contains  no  provision  as  to  the  height  or 
number  of  stories  of  the  building.  That  it 
provides  for  all  the  work  thereon  at  the 
agreed  prices  set  forth  therein,  and  denies 
that  there  was  any  other  contract  than  that 
set  forth  in  Exhibit  A,  and  further  denies 
that  there  was  any  verbal  contract  changing, 
modifying,  or  enlarging  it  as  alleged  in  the 
plaintiff's  petition,  but  avers  that  all  of  the 
work  done  by  the  plaintiff  on  said  building 
was  at  tlie  contract  price  as  set  forth  in  Ex- 
hibit A.  That,  upon  the  completion  of  the 
building,  the  matters  in  controversy  between 
the  contractor  tind  the  college,  as  to  the  com- 
pletion of  the  building,  were  placed  before, 
and  considered  by,  the  Ijuilding  committee  of 
said  college,  which  refused  to  pay  the  same; 
and  that  Hnally  hU  the  matters  of  difference 
between  the  parties  were  submitted  to  arbi- 
tration in  writing,  a  copy  of  which  is  made 
Exhibit  B  to  its  answer.  That  in  pursuance 
of  said  submisaiun  J.  J.  Butler,  T.  E.  Calvert, 
and  J.  H.  Ames,  arbitrators,  made  and  pub- 
lished their  award  that  there  was  due  to  the 
said  Doane  College  the  sum  of  $1,119.34, 
whicii  is  made  Exhibit  C  to  its  answer.  That 
the  college  then  tendered  the  contractor  the 
balance  due  him,  which  was  accepted,  except 
the  sum  of  $120.21,  which  is  now  tendered 
him,  and  brought  into  court.  The  defendant 
further  avers  that  the  amounts  which  were 
due  the  plaintiff,  as  contractor  and  builder, 
were  as  follows: 

Part  of  BnUdlng.           Brtoks,  H.  Price. 

Center  house 141,701  $1,608  80 

Stair  halls  2  ends  and  south  side    72,188  82d  01 

Eastwlug 112,383  1,214  08 

Westwiug. 111,967  1,286  26 

Ladies' porch 8,011  88  08 

UentB' porch. 5,881  68  02 

Hear  poroti 8,880  49  09 

Total <«fi0,510     «S,oe8  84 

Amount  reserved   on   foundation  work, 

(vouclier  No.  66) 800  00 

Stone  foundallon  of  steps  $11.18;  puroh 

@$3..W 8S  13 

One  stone  window,  still  used  in  gas-house  2  7.5 

1,250  brick  used  in  cistern,  @  $3  per  M. . .  10  00 
53  hours  work  of  Younger  Chowens,  @  35 

perh IS  26 

Putting  date  of  1884  In  brick-work 15  00 

10  per  cent.  Interest  on  Chowens'  labor. . .  1  83 


Total. 


•BlgiTiJSa'By 
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That  there  were  paid  to  the  plaintiff  the 
following  sums: 

June  10,  Toacher  Ha   80 t  586  SO 

jQlylO,         "         "     59 1,153  « 

Aug.  11,        "         "     84 782  00 

Sept.16,        "         «•    119 175 

"     aO,        ••  "    129 1,173  00 

Oct    7,  "  «•    147 9  51 

"     11,  ••  "    158 23  11 

"    18,  "  "    164 400  00 

Dgc  9  '*  "    d42  8  28 

Jvlyae,         "         "     78,'j^iDgceUar.'.       U  25 

Aug.   8,        "         ••      79 17  00 

"    88,        "         "      9H 8  75 

0«c  18,         "         "    267,  pointing  wall  E. 

basenient....        8  60 

0>^  barrels  cement 88  82 

One  barrel  of  lime 1  85 

April  17,  Itstio.  voucher  No.  823,  for  brick- 
work of  Chowens'.  etc 89  58 

Amount  of  award  of  referees. 1,119  84 

Total t5,854  59 

Leaving  a  balance  due  John  lAnbam,  as 
hereinbefore  stated,  of •  190  21 

— Which  araount  has  often  been  tendered,  as 
before  stated. 

"Exhibit  A. 
"I,  John  Lanham,  of  Crete,  Nebraska, 
mason,  hereby  agree  to  put  up  the  masonry 
of  'Ladies'  Hall.'  so  culled,  at  Crete,  Ne- 
braska, to  provide  at  my  own  expense  all  the 
brick,  the  sand,  lime,  cement,  and  water, 
and  aU  the  labor  necessHry,  and  of  such  qual- 
ity as  to  put  up  the  building  in  good  work- 
man-like manner,  in  the  shortest  lime  possi- 
ble, consistent  with  good  work,  and  to  in- 
isrease  or  diminish  tlie  working  force  to  such 
extent  as  sliall  be  deemed  the  beat  by  tlie 
building  committee  of  tlie  said  Ladies'  Hall, 
and  to  give  said  building  committee  power 
at  short  notice  to  discharge  such  men  as 
seem  to  theui  incompetent  or  disot^dient  of 
orders.  Tlie  brick  walls  on  the  exterior  of 
the  building  are  to  have  an  outer  wall  of 
two  bricks,  or  two  inches;  an  open  air  space 
of  about  two  inches;  and  two  walls  and  the 
air-space,  together,  are  to  be  laid  accurately 
by  line  both  sides  to  a  thickness  of  fourteen 
inches,  except  as  to  the  chapel  and  dining- 
room,  where,  between  doors  and  windows, 
tliere  will  be  an  additional  inside  thickness 
of  pilasters  of  one  brick  or  four  inches,  mak- 
ing altogether  18  inches.  In  the  chapel  the 
pilasb-rs  will  be  joined  together  over  the 
windows  and  doors  by  arches  of  brick,  but 
in  the  dining-room  the  pilasters  are  to  be 
built  perpendicular  from  bottom  of  windows 
to  ceiling,  and  the  panels  will  have  a  cornice 
at  top  made  by  carboUing  out  the  bricks. 
The  outside  of  the  brick  exterior  walls  and 
chimneys  is  to  have  one  course  of  four 
inches  of  repressed  bricks  all  around,  and 
the  chapel  and  dining-room  and  the  three 
porch)  8,  and  the  stair  wall  to  the  top,  are  to 
have  one  course  of  four  inches  of  repressed 
bricks,  inside  as  well  as  outside.  The  bricks 
are  to  be  suitable  for  the  purpose  every  way, 
and  are  to  be  furnished  in  suitable  quanti- 
ties, quality,  and  at  suitable  times,  so  that 
the  building  may  be  pushed  forward  to  com- 
pletion in  time  for  occupancy  at  the  begin- 
ning of  the  autumn  college  term  this  year. 


I  agree  to  provide  at  my  own  expense  all 
necessary  staging  to  tlioiooghly  fill  the  ma- 
sonry with  mortar.  The  mortar  is  not  to 
have  more  than  two  parts  sand  and  one  part 
of  lime  and  cement  combined,  and,  if  the 
mortar  so  made  shall  not  have  sufficient 
strength,  then  the  proportions  of  materials 
must  be  changed.  The  lime  and  cement  are 
to  be  fresh-made.  The  lime  for  mortar  is  to 
be  slacked  in  large  quantities,  and  kept  con- 
stantly on  hand  for  use,  and,  if  required,  one 
part  uf  hydraulic  cement  shall  be  used  to  two 
parts  of  liine,but  the  cement  shall  not  be  added 
except  HB  used,  and  no  mortar  having  cdment 
in  it  shall  be  left  over  night,  and  used  after- 
wards. If  the  mortar  maSe,  as  before  stated, 
shall  prove  unsatisfactory,  it  must,  by  proper 
changes,  be  made  satisfactory  to  the  commit- 
tee.  All  joints  in  repressed  brick,  whether 
outside  or  inside,  are  to  be  struck.  John 
I^ianham  is  to  place  in  the  brick-work  all 
irons  required.  The  outer  and  inner  walls 
arc  to  be  properly  tied  together  at  distances 
to  be  fixed  by  the  committee,  and  at  the 
floors  the  outer  and  inner  walls  shall  be 
joineil,  and  be  solid  clear  through  for  a 
height  of  five  courses  of  brick.  This  con- 
tract includes  all  brick- work  necessary  above 
the  top  of  WHter-table  course,  and  all  the 
chimneys,  etc.,  and  all  work  done  is  to  con- 
form to  plans  furnished,  and  is  to  be  done 
under  the  supervision  of  a  master  mason,  to 
be  appointed  by  the  building  committee, 
and  tu  their  entire  satisfaction  and  accept- 
ance; contractor  to  provide  water  to  wet 
bricks,  when  required.  The  measurement 
of  bricks  shall  include  all  window  and  door 
opening^,  but  are  not  to  Include  the  two-inch 
air-space.  Chimneys  are  to  be  measured 
solid.  Pilasters  are  to  be  measured  across 
their  fares,  plus  their  two  edges  or  projec- 
tions from  the  main  walls.  Twenty-two  and 
a  half  bricks  are  to  be  reckoned  to  the  cubic 
foot  of  masonry.  The  brick- work  of  the  en- 
tire building,  except  the  topping  of  chim- 
neys, is  to  be  completed  on  or  before  July 
1st  next.  I,  John  Lanliam,  also  agree  to 
forfeit  to  the  college  9100  of  my  dues  under 
this  contract  for  each  week  I  shall  overrun 
my  time  in  the  completion  of  this  work.  The 
entire  work  embraced  in  this  contract  is  to 
be  properly  protected  by  John  Lanham  at 
his  own  expense  from  rain  and  storms  dur- 
ing the  progress  of  the  work,  and  lie  agrees 
to  be  held  responsible  for  damage  to  the 
work  till  its  completion  and  acceptance. 
Ooane  College  iiereby  agrees  to  pay  for  the 
above  specified  work,  when  accepted,  at  the 
rate  of  $10  per  1,000  of  brick,  where  the 
walls  have  one  side  of  repressed  brick,  which 
is  to  include  chimneys,  and  $12  per  1,000 
where  the  walls  have  two  sides  of  repressed 
brick.  Uoane  College  also  agrees  to  pay,  in 
addition  to  the  prices  named  above,  seventy- 
five  cents  per  1,000  of  bricks  for  all  brick 
masonry  laid  in  mortar,  made  in  part  with 
liydraulic  cement,  making  $10.75  for  the  one 
part,  and  $12.75  for  the  other  part.  Doane 
College  also  agrees  I 


'*'^P"^,fet"vfeW^l^ 


408 


NORTHWESTERN  REPOBTEB,  Vol.  42. 


(Neb. 


pramium  for  eaeh  week  of  time  saved  iu  the 
completion  of  bis  part  of  the  contract.  Do- 
ane  College  will  make  payment  to  John  Lan- 
ham  under  this  oontract  on  the  10th  day  of 
each  month  at  the  rate  of  85  per  cent,  on  the 
amount  of  vrork  done  during  the  previous 
calendar  mouth;  and  final  payment  wili  be 
made  in  one  month  fr<»n  the  time  of  comple- 
tion and  acceptance  by  the  building  commit- 
tee. The  amount  of  money  lieretofore  ad- 
vanced to  John  Lanham  for  bricks  is  to  be 
deducted  from  the  first  payment  to  be  made 
under  this  contract.  The  college  agrees  to 
provide  the  necessary  plans  of  the  work  to  be 
done,  and  hereby  reserves  the  right  to  annnl 
this  contract,  provided  it  is  not,  in  the  opin- 
ion of  the  building  committee,  performed  on 
the  pnrt  of  John  Lanham,  and  the  payments 
then  to  be  made  him  shall  be  determined  by 
the  said  committee,  and  shall  be  a  final  ad- 
justment ot  his  claims.  Any  charges  in  tlds 
contract  mutually  agreed  upon  shall  be  made 
in  writing,  and  attHched  hereto. 

"Lincoln.  Nebraskii,  April  10,  1»84. 

[l^igned]  "Jon^  Lanham. 

"DoANE  College. 
"By  Thomas  Doane.  Clminiian  of  the  Build- 
ing Committee." 

"Exhibit  B. 

"Memorandum  of  agreement  made  this 
lltb  day  of  December,  lti84,  between  the 
building  committee  of  Ladies'  Uail,  Donne 
College,  and  John  Lanhiun,  contractor 
Whereas,  in  the  oom[>letion  and  proposed 
settlement  for  said  Ladies'  Hall  under  oon- 
tract with  Lanham,  there  are  some  points 
and  items  of  ditferenoe  existing  between 
said  parties  as  to  work  to  be  done,  material 
to  be  furnished,  damage  for  alleged  delay, 
etc.,  which  the  said  parties  are  unable  to 
agree  upon:  now,  therefore,  it  is  agreed  to 
submit  the  same  to  arbitration,  as  follows: 
Each  party  to  select  one  person ;  tliese  two 
to  splect  a  third;  the  same  to  comprise  a 
board  to  whom  ahall  be  submitted  all  and 
any  papers,  facta,  figures,  statements,  etc., 
bearing  upon  the  inatters  In  controversy, 
which  shall  then  be  considered  and  decided 
by  said  board  of  arbitration. — the  parties 
hereto  ngreeiug  to  be  bound  by  said  decision, 
and  not  to  appeal  therefrom.  Said  matters 
to  be  taken  up  and  brought  to  oonclusioa 
immediHtely. 

[Sgd.]  **JoHM  Lanham. 

"Thomas   Doamx, 
"Chairmim  Bidg.  Com.  Doane  CuUege. 

"Mem.    The  matters   of    difference   are 
stone  for,  freight  upon,  and  setting  stone 
steps,  and  damages  for  delay  in  completing 
contract  beyond  July  15th." 
"Exhibit  0. 

"Memorandum.  First.  Lanham  to  be  re- 
lieved of  the  steps  entirely,  the  coUfge  to  do 
that  work  at  their  own  expense.  Stcomd. 
No  change  to  be  made  in  estimate  already 
made  oa  account  of  brick-work  done  in  base- 
ment, around  windows.  Third.  Lanbam  to 
pay  Doiine  College  the  actual  loss  at  rate 
of  ^1.^7;^  per  room  per  week  fur  eaeli  of  tbo 


30  rooms  mentioned  in  Mr.  Doane's  state- 
ment, counting  from  beginning  to  end  of  fall 
term,  rent  on  all  rooms  not  occupied,  total 
amount        -  -  •  -9  675  00 

Fourth.  Lanham  to  pay  Doane  col- 
lege 12  weeks'  service  of  J.  W. 
Malone,  at  $35.50  -  •       426  00 

Loss,  freezing  ctetem  water,  etc.         100  00 

Total        -  -  -  -  »1, 201  00 

Deduct  from  penalty  5  days,  at  rate 
of  $100  per  week  •  •       81  66 


Total  amount  to  be  taken  from  oon- 
tract price      ...     $1,119  34 
"Arbitrators  to  be  paid  by  college. 
"Fees,  *50.    John  H.  Ames, 
**     $50.    J.  J.  Butler, 

"T.  E.  Calvert, 

"Arbitratore." 
The  plaintiff  replied  to  the  defendant's 
answer  as  follows:  That  Exhibit  A  to 
defendant's  answer  is  not  a  uontract,  but 
merely  memorandum  npon  which  the  con- 
tra't.  which  rested  in  parol,  was  based ;  that 
said  memorandum  merely  describt«tlie  man- 
ner in  which  the  work  was  to  be  done,  the 
price  therefor,  and  the  time  in  which  it  was 
to  be  completed ;  that  it  nowhere  pretends  to 
give  the  dimensions  or  height  of  tlie  struct- 
ure to  be  built,  which  were  as  in  the  plaii>- 
tiff's  petition  alleged.  Second.  The  plaintiff 
denies  that  the  matters  set  up  and  churned 
by  him  were  ever  submited  to  arbitration,  or 
that  there  was  an  arbitration  of  the  same,  or 
any  part  thereof,  but  that  they  are  wholly 
unsettled,  and  that  the. amount  claimed  is 
due  him  from  the  defendant.  FMtrth.  That 
plaintiff  denies  eilch  allegation  ot  new  mat- 
ter in  the  answer  contained  not  herein  spe- 
cifically admitted  or  denied.  Fifth.  That 
there  was  a  pretended  arbitration  of  some- 
thing in  the  memorandum  of  submission 
mentioned,  but  that  it  took  into  considem- 
tiott  matters  not  contained  in  or  contem- 
plated by  said  submission;  that  tl>ey  refused 
to  consider  matters,  proper  for  them  to  con- 
sider, which  would  have  beep  to  the  advan- 
tage of  the  plaintiff,  if  considered;  that  they 
refused  to  bear  the  plaintiff  in  his  own  be- 
half, but  beard  only  the  defendant;  that  the 
defendant  presented  to  tJbem  false  Mid  vat- 
juBt  accounts,  wlikb  they  allowed  witbotit 
hearing  the  plaintiff,  or  giving  him  an  op* 
portunii^to  be  heard;  whereby  llie  pretended 
arbitrament  and  award  is  void  in  law.  And 
the  i^aintifl  prays  judgment  acc(»ding  t« 
the  prayer  of  his  petitioo. 

There  was  a  trial  to  a  Jar7,  with  a  verdict 
and  judgment  for  the  plaintiff.  The  cause 
is  brought  to  this  court  on  the  following 
assignment  of  errors:  (1)  The  court  erred 
in  admitting  testimony  on  behalf  of  tba 
{^nttff;  (2)  in  giving  the  aecmid  and  third 
paragraptia  of  instructions  asked  for  by  ttw 
plitiiitiff;  (8)  in  refusing  to  give  th^  first, 
second,  third,  fourth,  and  fifth  inatructiooi 
asked  by  the  defendant;  (4)  in  giving  tlra 
first,  second,  third,  fourth,  fifth,  amd  sixth 
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p:inigrapba  of  Jnstructtona  on  ita  own  mo- 
tion; (5)  the  v«tiiet  IB  contrarj  to  the  lH8t- 
mentioned  instructiam  of  the  court:  (6)  the 
verdict  is  not  siistafned  by  aitttlcli'nt  evi- 
dence;  (7)  the  court  erred  in  rendering  judg- 
ment fin-  the  plaintiff,  and  in  not  rendering 
it  for  def«idHiit. 

On  the  trial  ttao  plaintiff  teatifled  aa  a  wit- 
ness on  his  own  behalf,  OTer  the  objections 
of  the  defendant,  ttiat  lie  nuKle  a  contract 
with  Mr.  Doane  about  the  10th  of  April, 
1884,  for  the  erection  of  the  bridt-woric  upon 
the  Ladies'  Hail,  at  Ci'ete,  Neb.;  that  there 
was  a  writing  aigned  by  him,  and  br  Mr. 
Doane  on  tiie  puj-t  of  the  defeniant.     Wit- 
ness remgnized  defendant's  Exhibit  A  aa 
the   writing,  and    admitted    bia   signature 
Uiereto  as  genuine.     The  plaintiff's  conns^ 
asked  the  following  question:  "  What  was  to 
be  the  h«g}it  of  that  building  mentioned  in 
tiie  vrriiUm  contract  V"  to  which  ttie  defend- 
ant objeetvd  aa  irrelevant,  immaterial,  and  i 
incompetent,   which  olijection    being  orer- 
ruled,  the  plaintiS  offered  in  evidenre  the 
eontraet  referred  to  as  liie  defendant's  Ex- 
hibit A.  wh:efa  WHS  received  without  objec- 
tion,  and    the  witneaa    answered:   "There 
was  DO  height  given  in  the  contract.    It  was 
jnst  verbalty  given.    Mr.  Doane  met  me  in 
Lincoln,  wiUi  the  contract  in  bis  possession, 
*     *    *    and  told  me  he  wanted  me  to  sign 
that  oontraot  aa  it  was  written,  except  as  to 
the  tinae  of  the  completion  of  the  building. 
QtuMlicm.  State   just  tlie  converaatioa  tie- 
tween  yourself  anil  CoL  Doane,  at  that  time, 
about  the  size  ami  height  of  that  bnildhig, 
aitd  witere  it  waa  to  st-ind?    (To  which  the 
defendantobjected  as  imraateriaf,  irrelevant, 
and  incompetent,  which  objection  was  over- 
ruled, and.exoeptions  taken.)  Antioer.  After 
the    contract  was   written   up,  Mr.  Doane 
asked  me  to  go  into  hood  to  complete  the 
buiUing  by  the  15th  of  July.     (To  which 
the  defendant  objected  as  immaterial,  irrel- 
evant, and  incompetent.)    y.  Give  the  di- 
menaiona  of  the  building.    A.  I  ashed  Mr. 
iHMne  bow  nuKh  brisk  it  would  take,  and 
he  told  me  the  ^jftioximateestimate  would 
be  275  thousand.    (The  defendant  obijeeted 
tbafc  the  aaswec  waa  not  reqxmsive,  which 
was-  owcmled.  and:  eReepkuma  taken.)    Mr. 
DoMoe  toM  me  there  would  be  275  thousand 
brick,  and  I  based  my  figures  upoa  what 
wronU  be  aacassaiT'  to  put  the  276  tbousaad 
brick  »p»  and  no  more.    Q.  Where  was  the 
bnildioK  to   stand, — on  what  foondation? 
A.  It  was  to  Bland  open  the  foondation  we 
were  tiien  bcdlding;  it  was  not  then  up.    Q. 
How  many  stories  would  275  thousand  brick 
buiki  on  that  foundation?    (The  defendant 
ubjecteA  to  theqacstiooi  aa  inoonipetent,  and 
the  witness  notsiiown  to  bequalitied.    Over- 
ruled,   and   exoeption   taken.)    A.   If   the 
building  had  bean  foot  walls  as  first  talked 
of,  ttae  275  tiiouaaad  would  have  built  the 
two-stoiy  building,    y.  What  thiekness  waa 
speeiOed?    A.  I  tfaink  the  o«»traet  states. 
^.   What  did  he  say  of  tbe  wali  of  the  bvild- 
ing. — witii  what  did  he  coaapara  it?    A.  He 


compared  it  as  similar  to  Doane  College.  Q: 
Merrill  Hall?  A.  Merrill  Hall  was  similar 
to  Doane  Collegp;  that  is,  a  two-story  build- 
ing. Q.  State  what  was  said  upon  that  sul>- 
jpct?  How  was  Merrill  Hall  built?  A.  It 
was  built  plain,  except  tbe  roof  projection. 
Q.  How  are  the  walls  of  Merrill  Hail  built? 
A.  There  are  some  small  projections  at  the- 
top  at  the  gutter.  Q.  The  brick  transoms  at 
the  gutt<>r  all  the  way  around,  and  the  man- 
sard from  that  up?  A.  Yes,  air.  Q.  How 
about  the  buttresses  in  Merrill  Hall?  (The 
defendant  objected  as  immaterial,  irrelevant, 
and  incompetent.  OverrnIe<l,  and  exception 
taken.)  A.  There  were  no  buttresses  in 
Merrill  Hall.  Q.  How  were  the  walls  of 
Ladies'  Hall  building  in  that  respect?  A. 
They  were  buttressed  upon  the  north  wing. 
Q.  When  did  you  first  learn  that  the  building 
was  to  be  three  storips  high  instead  of  two?- 
A.  I  think  about  the  10th  of  July,  if  I  remem- 
ber ariglit.  Q.  When  were  yon  first  required 
to  buttress  those  walls,  insteiid  of  the  build- 
ing they  planned?  A.  That  was  at  the  start 
of  the  brick-work.  Q.  Before  or  after  tbe 
signing  of  this  paper?  A.  I  knew  nothing 
aljout  the  buttreaa  until  after  the  signing  <rf 
tbe  pHper.  Q.  How  much  more  was  that 
worth  to  build  tliose  walls  buttressed  aa  tbey 
are,  instead  of  building  them  plain,  as  upon 
Merrill  Hall?  (To  which  tbe  defendant  ob- 
jected as  immaterial,  irrelerant,  and  incom- 
petent, which  objection  was  overruled,  and 
exceptions  taken.)  A.  At  eaeii  corner  of' 
the  ijuilding  there  are  four  corners  instead  of 
one,  and  the  building  of  tliose  buttnesseii 
will  take  more  time  than  to  turn  any  ordi- 
nary corner,  because  every  one  of  tbem  have 
to  be  plumbed  separately.  It  is  worth  con- 
siderably more.  I  suppose,  for  th«  amount 
of  brick  there  is  in  it,  it  is  worth  four  timra 
what  it  is  to  build  an  ordinary  comer.  Q. 
How  much  more  is  that  labor  worth?  A. 
Fifteen  dollars  per  thousand  to  lay  those 
buttresses.  Q.  What  is  tbe  total  extra 
kmount  of  labor  to  build  those  buttresses  in- 
stead of  plain?  A.  That  would  t>e  about 
thirty  dollars.  Q.  How  many  brick  are- 
there  in  the  first  and  second  stories  of  that 
bnlkUng?  A.  259,147.  Q.  How  m»nv  in 
tbeuppcrortfaird  story,— total?  A.  189.471. 
Q.  How  muob  mors  per  thousand  is  it  wortii 
to  pat  tliose  brick  in  the  upper  story  than  in  - 
the  first  and  second  stories?  A.  Three  dol- 
lars. (The  defendNmt  objected,  objection 
overruled,  and  exception  taken.)  Q.  When 
did  you  first  learn  that  you  was  expected  and 
reqnired  to  build  that  building  three  stories 
high,  instead  of  two,  according  to  the  first 
contract?  A,  On  or  about  the  lOtli  of  July; 
it  was  in  the  bi'ginning  of  July.  Q.  Did 
you  tlien  go  on  and  build  this  building  three 
stories  high?  A,  I  did.  Q,  How  many 
brick  total  did  you  put  into  that  building? 
A.  458,000.  Q.  How  many  in  the  first  and 
seooad  stories?  A.  In  the  Hrst  and  second 
stories,  ai  1,964.  $.  Intbetbirdstory?  A. 
146,421.  Q.  Of  tbe  l>riek  in  the  first  and 
second  stories,  bow  many  were  Taeed  both 
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sides, — were  refaced  brick?  A.  122,513. 
Q.  That  is,  faced  on  both  sides,  repressed 
brick?  A.  Yes,  sir.  Q.  Was  the  balance 
faced  at  all?  A.  Yes,  sir;  on  one  side  were 
repressed  brick.  Q.  What  kind  of  mortar 
was  all  those  bricks  laid  in?  A.  In  mortar 
partially  mixed  with  cement.  Q.  How  many 
in  tlie  upper  story  were  faced  with  repressed 
brick?  A.  Seventy  six  thousand  six  hun- 
dred and  ninety-five,  botb  sides.  Q.  How 
about  the  balance  in  the  upper  story?  A. 
Sixty-nine  thousand  seven  hundred  and 
twenty-six  faced  on  one  side  with  repressed 
'bclck.  Q.  What  kind  of  mortar  were  all 
those  bricks  laid  in?  A.  They  were  all  laid 
in  cement  mortar.  Q.  How  much  total  in 
monev  did  that  contract  come  to,  if  you  have 
figured  it?  A.  I  figured  it  at  S5,296.56. 
Q.  How  much  pny  have  you  received  on  that 
contract?  A.  I  liave  received  83.700.  Q.  Is 
•the  remainder  unpaid?  A.  It  is,  (»1,. 596.66.)" 
On  cross-examination  by  Mr.  Foss,  the 
witness  stated  that  he  bad  the  contract  for 
putting  in  the  foundation  of  the  Ladies'  Hall; 
that  be  commenced  work  on  the  foundation 
in  October,  1883,  and  completed  it  about 
June  10,  1884;  was  working  on  it  at  the  time 
he  made  the  contract  for  the  brick- work 
hereinbefore  stated ;  that  in  the  fall  of  1883 
he  sold  to  the  building  committee  of  Doane 
College  100,000  brick,  to  be  used  in  the  con- 
struction of  Ladies' Hall.  "Question.  When 
you  built  this  foundation,  was  it  made  for  the 
purpose  and  fit  for  putting  buttress  wall  up- 
on? Ansioer.  When  it  was  completed,  but 
we  changed  the  foundation  in  the  spring  to 
make  those  buttresses;  that  delayed  the 
foundation  till  June.  If  tlie  change  had  not 
been  made,  we  would  have  got  through  in 
April.  Q.  It  was  changed  for  the  buttressed 
work?  A.  Yes,  sir.  Q.  The  original  plan 
for  the  foundation  did  not  show  that  it  was 
made  for  buttresses?  A.  No,  sir.  Q.  Was 
not  the  original  plan  of  the  foundation  there 
all  the  time?  il.  Yes,  sir;  1  had  it.  We  had 
to  put  in  little  cornei-s  to  meet  those  stone, 
and  the  old  foundation  was  torn  up  and  put 
in  again.  Those  buttresses  were  put  in  after 
that.  •  •  *  Q.  You  say  he  had  no  plans? 
A.  No,  sir;  he  didn't  have  any.  Q.  You  en- 
tered into  this  contract  withont  seeing  any 
plans  at  all?  A.  Yes,  sir.  Q.  IIow  long 
have  you  been  in  the  contracting  business? 
A.  Seven  or  eight  years. '  *  *  *  Q.  You 
entered  into  the  contract  without  any  )>lans 
of thebnildings?  A.  Idid;  Itookthemen's 
word  for  the  kind  of  work  and  amount  of 
brick,  of  course.  Q.  You  based  that  upon 
the  estimate  of  275,000  brick  to  go  into  the 
building?  A.  1  did.  Q.  Without  a  refer- 
ence to  any  height?  A.  Yes,  sir.  Q.  You 
had  to  put  that  in  so  that  the  walls  would  be 
thick  enough  for  that  much?  A.  Yes,  sir. 
Q.  You  say  that  it  was  worth  three  dollars  per 
thousand  more  to  put  the  brick  in  tlie  third 
story  than  in  the  first  and  second  stories? 
A.  I  do  in  that  building.  Q.  How  much  more 
did  you  have  to  pay  your  masons  for  putting 
■those  brick  in  the  third  story?    A.  I  didn't 


pay  them  any  more  per  day.  Q.  How  much 
more  per  day  did  you  pay  your  tenders  tlian 
you  did  in  the  first  and  second  stories?  A,  1 
think  it  was  fifteen  cents  per  day  more  than 
the  other,  and  some  I  think  it  was  twenty-five 
cents.  Q.  What  men  did  you  pay  that  to? 
A.  To  the  laborers.  Q.  Do  yon  swear  that 
you  paid  the  carriers  and  tenders  fifteen  and 
twenty-five  cents  per  day  more  upon  the  third 
story  V  A.  I  do.  Q.  How  many  more  tend- 
ers did  it  take?  A.  Ittook  mighty  near  twice 
the  amount  to  carry  the  brick  and  mortar. 
Q.  How  many  tenders  for  each  mason  for  the 
first  and  second  stories?  A.  I  don't  remem- 
ber just  how  many  I  had.  Q.  Yon  don't 
know  how  many  you  had  for  the  third  stoty? 
A.  I  know  I  had  to  liave  more,  or  they  could 
not  have  laid  the  brick.  Q.  You  say  you 
didn't  pay  your  masons  any  more  for  the 
third  story  than  on  the  first  and  second?  A. 
Not  per  day,  but  the  brick-layers  could  not 
lay  as  many  brick  per  day  as  in  the  first  and 
second  stories.  I  know  they  can't  get  as 
many  brick  laid  upon  the  third  story.  They 
were  further  up,  and  were  not  iu  shape  to  lay 
them  as  quick.  Bp  the  Cotirt.  State  whether 
that  alteration  was  made  before  or  after  the 
contract  was  made.  A.  Quite  a  number  of. 
thein  afterwards.  (The  defendant's  objection 
to  the  question  was  overruled  by  the  court, 
and  exception  taken.)  Q.  You  say  you 
learned  there  was  to  be  a  third  story  put  upon 
this  building  between  July  1st  and  10th?  A. 
Yes,  sir.  Q.  That  is  the  first  time  you  knew 
of  that?  A.  Yes,  sir.  Q.  I  will  call  your 
attention  to  the  testimony  in  this  case  before, 
and  didn't  you  testify  that  yon  learned  of  it 
in  April,  wti'en  the  brick-layera  first  came  to 
work  upon  this  building,  and  told  yon  that  it 
was  to  be  a  three-story  job,  and  that  they 
wouldn't  t.dce  the  job?  A.  1  learned  it  from 
them,  but  I  didn't  learn  it  from  Cul.  Doane. 
When  I  tried  to  find  it  out,  I  couldn't  find  it 
out;  and  the  brick -layers  that  I  let  the  con- 
tract to  came  to  do  the  work  some  time  in 
May,  and  they  went  to  Mr.  Doane,  and  found 
out  there  was  a  third  story;  and  tbey  came 
to  me,  and  I  said, '  No,  it  can't  be;  it  is  only 
to  be  a  two-story  building;'  and  I  went  to 
Mr.  Doane,  and  he  said  tiiose  men  didn't  want 
to  work, — <  You  bad  better  get  some  one  else 
to  do  the  work;'  thus  intimating  that  there 
was  to  be  only  two  stories.  Q.  Did  you  at 
that  time  consult  the  plans  of  the  building? 
A.  No,  sir;  I  don't  know  whether  there  was 
any  there  or  not.  Q.  Did  you  ever  ask  him 
to  see  the  plans  of  the  building?  A.  No.  sir. 
Q.  As  a  matter  of  fact,  the  masons  had  the 
plans  of  the  building  to  work  from?  A. 
They  ntight  have  done  so;  I  was  not  there 
much.     V-  Who  did  have  chtu'ge   of  your 

liuil<ling?    A.  Goeringand .     Q.  Who 

else?  A.  I  don't  think  of  any  one  else.  Q. 
Did  Mr.  Malone  have  charge  of  the  brick- 
work'? A.  They  said  he  did.  He  was  dig- 
ging ditches  more  than  anything  else,  I  think, 
lie  was  put  there  to  have  charge  of  the  work. 
Q.  The  work  was  done  under  his  directions'? 
A.  As  far  as  I  know,  I  think  Mr.  Doane  did 
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the  most  of  th«  directing.  I  was  not  there 
4uuch  myself;  I  could  not  say.  I  was  there 
«Dcc  a  week,  or  aoaiethin;;  like  that. " 

The  plaintiff,  being  recHlIed  before  the 
close  of  the  evidence,  was  further  examined 
as  follows:  "Question.  What,  if  anything, 
did  CoL  Doane  si^'  to  you  about  the  plans  at 
the  time  you  signed  the  contract  up  at  Lin> 
«uln?  Anstoer.  When  I  asked  the  colonel 
about  the  number  of  brick  that  there  were 
to  be  put  in  the  building,  be  said  there  were 
two  hundred  and  seventy-five  tliousand;  that 
tie  bad  no  plans  with  him;  that  he  had  left 
them,  I  think  it  was  in  Milwaukee,  to  be 
figured  on;  and  that  was  his  estimate.  Of 
course,  I  based  my  figures  upon  the  two 
liundred  and  seventy-five  thousand  bricit, — 
just  what  he  told  me."  The  plaintiff  was 
cross-exam  i  ned  as  follows :  "  Question.  You 
say  that  Mr.  Doane  told  yon  about  these 
plans?  You  say  he  said  they  were  in  Alil- 
waukee?  Annoer.  I  think  he  said  Milwau- 
kee. He  said  they  were  having  them  figured 
on  back  eaitt. " 

Counsel  for  plaintiff  in  error  in  the  brief 
flay  in  the  introduction  that,  "in  arriving  ai 
a,  decision  of  the  questions  which  are  in- 
volved in  this  case,  the  court  will  have  to  de- 
cide the  following  matters:  (1)  To  construe 
the  contrai  t  for  the  building  of  said  I^adies' 
Hall  between  John  LAnliam  and  Doane  Col- 
lege,— that  is,  to  determine  whetlur  it  was  a 
contract;  if  so,  whether  it  was  complete  in 
and  of  itself.  (2)  To  put  a  legal  construc- 
tion upon  the  memorandum  of  agreement  to 
submit  all  matters  in  dispute  to  arbitration. 
<3)  To  decide  whether  the  decision  of  the  ar- 
bitrators is  final  and  binding  between  the 
parties." 

I  will  first  examine  the  proposition  num- 
bered 2  above.  But,  in  placing  a  construc- 
tion upon  the  memorandum  of  agreement  to 
submit  all  nuitters  in  dispute  to  arbitration, 
we  find  at  the  outset  that  we  are  in  a  great 
measure  relieved  of  this  duty  by  the  defend- 
ant having  placed  a  construction  thereon, 
which  construction  was  followed  by  the  trial 
court  in  its  instructions  to  the  jury,  and  ac- 
quiesced in  by  the  plaintiff.  The  defendant 
-did  not  plead  the  submission  of  and  award 
upon  "idl  matters  of  difference"  in  its  an- 
swer as  a  bar  to  the  action,  but  as  was  un- 
derstood by  the  trial  court,  and,  as  I  think, 
correctly,  it  pleaded  the  submission  to  and 
theaward  of  the  arbitrators  upon  certain  mat- 
ters of  difference  lietween  the  parties  as  a 
counter-claim  or  set-off,  leaving  the  plain- 
tiff's cause  of  action  as  set  out  in  the  peti- 
tion to  be  met  by  the  denials  and  other  alle- 
^tions  of  the  answer.  We  need  spend  no 
time,  therefore,  in  considering  whether  it  is 
the  true  construction  of  the  memorandum  of 
agreement  that  all  differences  between  the 
parties  should  be  submitted  to  arbitration  or 
aot.  What  was  submitted  primarily  must, 
of  course,  be  gathered  from  the  language  of 
the  articles  ur  memorandum  of  submission. 
By  reference  to  the  agreement  to  submit,  the 
language  seems  suQicient  to  embrace  all  of 


the  matters  mentioned  in  the  plaintiff's  pe- 
tition, If  tliey  constituted  points  or  items  "of 
difference  between  the  parties,  as  to  work 
to  be  done  or  material  to  be  furnished,"  as 
well  as  "for  damage  for  alleged  delay"  under 
the  contract  for  the  erection  of  said  Ladies' 
Hall.  But  it  seems  that  the  language  of  the 
agreement  to  submit  was  deemed  to  be  too 
general;  hence  the  memorandum,  which,  it  is 
testified,  was  made  by  a  member  of  the  build- 
ing committee  of  the  defendant  in  the  pres- 
ence of  the  plaintiff,  and  it  is  alleged  with 
his  approval.  A  fair  construction  of  the 
language  of  this  memorandum  limits  the 
submission  to  the  items  of  stone  fur  the 
building,  freight  upon  stone  for  the  building, 
setting  stone  steps,  and  damage  for  delay  in 
completing  the  contract  beyond  July  15th. 
Whether  the  plaintiff  would  be  held  to  be 
bound  by  this  limitation  or  not,  the  evidence 
leaves  no  room  for  doubt  that  the  defend- 
ant is  so  bound. 

The  exigencies  of  the  case  do  not  require 
a  lengthy  discussion  of  the  law  of  arbitration 
and  award  to  arrive  at  a  conclusion  as  to  the 
legal  force  and  effect  of  the  award  in  this 
case.  Without  following  the  cases  or  au- 
thorities cited  by  counsel,  it  will  be  assumed 
to  be  the  law,  as  contended  for  by  counsel 
for  the  plaintiff  in  error  in  the  brief,  that  "a 
written  subuiis.sion  may  be  extended,  with- 
out writing,  at  the  hearing,  by  mutual  con- 
sent, to  include  additional  matters;"  and  I 
think  that  it  may  be  added  that  "the  submis- 
sion by  both  parties  of  such  mattei-s,  and  of 
evidence  concerning  them,  without  contem- 
poraneous objection,"  is  evidence  of  such  in- 
tention. But  in  the  case  at  bar  there  is  an 
entire  want  of  evidence  of  an  extension  of 
the  submission,  either  with  or  without  writ- 
ing, or  by  the  submission  by  both  or  either 
party  of  evidence  concerning  any  matter  out- 
side of  the  items  or  matters  of  difference 
specified  in  the  memorandum  above  referred 
to.  I  assume  it  also  to  be  the  law  that  where 
an  award  consists  of  several  distinct  and  sev- 
erable items  or  differences,  some  of  which 
are  within  the  agreement  or  articles  of  sub- 
mission, and  some  of  which  are  without  the 
same,  either  as  originally  submitted,  or  as 
extended  as  above,  it  may  be  sustained  as  to 
those  items  or  points  of  difference  within  the 
submission,  and  rejected  as  to  those  without. 
In  the  case  at  bar  the  award  does  not  embrace 
or  extend  to  tlie  item  of  stone  for  the  build- 
ing, nor  to  the  item  of  freight  upon  stone  for 
the  building.  By  its  tern.s  the  plaintiff  is 
relieved  of  any  and  all  claim  of  the  defend- 
ant upon  him  under  the  contract  for  setting 
stone  steps.  The  items  of  "  loss  by  freezing 
cistern  water,  etc.,"  for  which  the  arbitra- 
tors made  an  allowance  of  $100,  and. of  12 
weeks'  service  of  J.  W.  Malono,  at  835.50 
per  week,  amounting  to  4(426,  against  the 
plaintiff,  not  being  embraced  in  the  memo- 
randum of  submission,  and  there  being  no 
evidence  of  an  extension  of  the  submission 
to  cover  such  items  by  both  parties,  in  the 
manner  above  indicated,  but,  on  the  contra- 
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ry,  the  fact  of  such  extension  being  nega- 
tived by  evidence  on  the  part  of  the  plaintiff, 
sncii  items  of  the  award  must  be  rejected  as 
without  the  scope  of  the  award.  The  de.- 
fendant's  counter-claim  must  be  held,  there- 
fore, to  be  sustained  by  the  evidence  to  the 
extent  of  $693.34,  the  amount  awarded  to  de- 
fendant for  actual  loss  at  the  rate  of  81-87^ 
per  room  per  week  for  each  of  the  SO  rooms 
mentioned  In  Mr.  Doane's  statement,  count- 
ing from  beginning  to  end  of  fall  term,  rent 
on  all  rooms  not  occupied;  total  amount, 
9675;  less  deduction  of  penalty,  5  days,  at 
the  rate  of  SlOO  per  week.  «81.66. 

I  now  approach  the  task  of  putting  a  con- 
struction upon  the  contract  for  the  building. 
This  contract,  by  its  langua<;e,  assumes  tliHt 
the  general  character,  including  the  length, 
depth,  and  elevation  of  the  proposed  build- 
ing, was  known  to  the  contracting  parties. 
No  plan  of  the  building  Is  referred  to  as  be- 
ing then  present,  or  as  having  been  seen  by 
the  contractor,  or  as  being  contemplated  by 
him,  or  as  governing  the  price  of  the  material 
or  labor  necessary  to  the  execution  of  tlie  con- 
tract. Indeed,  as  I  imdpi-statid  it,  no  gen- 
eral plan  of  the  building  to  be  erected  is  re- 
ferred to  in  the  contract  at  all.  The  only 
reft-rence  to  a  plan  or  plans  contained  In  the 
contract  is  in  the  following  words:  "AH 
work  done  is  to  conform  to  plans  to  be  fur- 
nished, and  bedone  under  the  supervision  of 
the  master  mason  to  be  appointed  by  the 
building  committee,  and  to  their  entire  satis- 
faction and  acceptance.  •  ♦  *  The  col- 
lege agrees  to  provide  the  necessary  plans  of 
the  work  to  be  done. "  This  language  doubt- 
less refers  to  the  working  plans,  or  draw- 
ings, showing  the  details  of  the  work,  and 
not  necessarily  nor  ordinarily  giving  any  in- 
formation as  to  the  height  of  the  building,  or 
the  numbtr  of  stories  of  which  It  should  con- 
sist; and  even  tlieae  plans  are  not  spoken  of 
as  having  been  seen  by  either  of  the  parties, 
or  even  as  having  been  drawn  or  prepared  at 
the  date  of  said  contract.  In  so  far,  then,  as 
its  hmguage  is  concerned,  this  is  not  a  con- 
tract to  erect  a  building  of  any  speciflc  height. 
This  being  the  case,  and  it  appearing  from 
the  pleadings  that  the  price  of  the  mechan- 
ical work  and  labor  was  agreed  upon  by  the 
plaintiff  when  he  joined  in  Oie  execution  of 
tiie  said  contract  in  view  of  the  building  to 
bo  erected  being  but  a  two-story  building, 
and  that  the  mechanical  work  and  latxir  nec- 
essary to  the  erection  and  completion  of  the 
three-story  building  which  he  was  required 
to  erect  by  the  building  committee  of  the 
plaintiff  pursuant  to  the  stipulations  of  said 
contract,  and  which  be  did  in  fact  erect  and 
complete,  was  reastmably  worth  more  than 
the  mechanical  work  and  labor  necessary  and 
sufficient  to  the  erection  and  completion  of  a 
bnildhig  of  two  stories  only,  according  to  the 
stipulations  of  the  said  contract,  and  sucb 
nlltgutions  of  the  petition  being  traversed 
and  denied  by  the  answer,  it  became  and  was 
necessary  and  proper  on  the  part  of  the  trial 
court  to  let  in  and  admit  testimony  showing 


the  facts  existing  at  the  time  of  the  execu- 
tion of  the  contract,  and  the  circnmstances 
of  the  parties,  and  of  the  building,  and  of  it» 
fonndation,  then  partly  completed,  as  well 
as  of  the  other  buildings  of  the  college  of 
which  the  building  erected  under  the  con- 
tract constituted  a  component  part;  and  it 
was  the  duty  of  the  jury  to  find  from  the  ev- 
idence whether  the  plaintiff  entered  into  the 
said  contract  in  view  of  the  erection,  and  of 
being  required  to  erect,  a  building  of  two 
stories  only,  and,  if  so,  whether  the  mechan- 
ical work  and  labor  necessary  and  actually 
bestowed  upon  the  erection  of  the  three-story 
building  that  was  erected  was  worth  more, 
and  liow  much  more,  per  thousand  bridi,  up- 
on the  principle  of  measurement  and  com- 
pensation fixed  and  agreed  upon  in  the  con- 
tract, than  the  mechanical  work  and  labor 
necessary  to  the  erection  of  a  building  of  the 
same  dimensions  and  workmanship,  but  of 
two  stories  only. 

My  limited  time  and  space  forbid  my  in- 
dulging in  a  review  of  the  evidence,  Or  of 
the  instructions;  but  an  examination  of  the 
evidence  herein  reported  will  leave  no  room 
for  doubt  that  there  was  sufficient  before  the 
jury  to  warrant  them  in  finding  that  tlie 
plaintiff  contracted,  and  was  in  a  sense  justi- 
fied in  contracting,  ha  view  ami  contempla- 
tion of  the  erection  of  a  building  of  two 
stories  only.  The  plaintiff,  when  on  the 
stand  as  a  witness  in  his  own  ttehalf,  testi- 
fied that  at  the  time  of  the  execution  of  the 
contract  Col.  Doane,  who  acted  throughout 
the  transaction  on  b^alf  of  the  building 
committee  of  Doane  College,  stated  to  him 
that  "he  had  no  plans  with  him;  that  he  had 
left  tliem,  I  think  it  was  in  Milwaukee,  to 
be  figured  on.  He  said  they  were  having 
them  figured  on  back  east."  He  further 
testified  that  he  never  saw  a  plan  of  the 
building  showing  it  to  be  three  stories  high 
during  the  entire  progress  of  the  work,  and 
that  when  he  learned  from  his  brick-layers 
that  it  was  to  be  a  three-story  job  he  went  to 
Col.  Doane,  and  told  him  what  the  men  said. 
Thereupon  he  replied:  "Those  men  don't 
want  to  worte;  you  had  better  get  some  one 
else  to  do  the  woiic."  It  is  true  thiit  all  of 
this  evidence  is  contradicted  by  that  of  a  wit- 
ness on  the  part  of  the  defendant,  bnt  the 
right  as  well  as  the  duty  of  deciding  upon 
contiicting  testimony  is  with  the  jury,  smd 
will  not  be  controlled  by  an  appellate  court. 

It  appears  from  the  bill  of  partlcotan  that 
at  the  time  of  the  execution  of  the  contraet 
the  plaintiff  was  engaged,  under  another 
contract  with  the  defendant,  in  constructing 
the  stone  fonndation  for  the  building  to  be 
known  as  "Ladles'  Hall."  This  foundation, 
it  appears,  was  originally  not  constructed 
with  buttresses,  but  some  time  in  the  spring 
lie  was  required  to  take  out  the  ct>rners,  and 
rebuild  them,  providing  for  buttressed  walls, 
which  he  did.  The  evidence  leaves  It  In 
doubt  whether  this  change  was  made  before 
or  after  the  execution  of  the  contract  for  the 
erection  of  the  building,  jif  it  was  made 
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after  the  execution  of  the  contract,  then, 
there  having  been  no  plan  of  the  building  be- 
fore the  minds  of  the  parties,  they  must  be 
presumed  to  have  contracted  with  reference 
to  a  plain,  and  not  a  buttressed,  building; 
and,  the  plaintiff  hnving  been  required  by 
the  building  committee  of  the  defendant  to 
build  and  having  built  a  buttressed  building, 
lie  would  be  entitled  to  tbe  additional  com- 
pensation, which  according  to  the  evidence 
was  earned  by  the  builder  in  consequence 
thereof.  And  while,  as  above  stated,  the 
evidence  leaves  it  somewhat  in  doubt 
wliether  the  change  in  tbe  form  of  the 
foundation  was  made  after  tbe  execution  of 
the  contract,  yet  after  verdict  such  doubt 
will  be  solved  to  the  upholding  of  the  fluding 
of  the  jury.  The  evidence  of  the  plaintiff  is 
to  the  effect  that  the  mechanical  work,  skill, 
and  labor  of  building  the  tbird--story  walls 
was  worth  three  dollars  per  thousand  brick 
more  and  in  excess  of  the  cost  per  thousiind 
brick  of  building  the  first  and  second  stories 
-of  the  same  building,  and  that  there  were 
189,401  biick  in  the  third  story,  making 
8568.20;  also  that  the  cost  and  a  fair  com- 
pensation for  erecting  tbe  brick-work  of  said 
building  buttressed  at  tbe  corners,  as  the 
same  was  required  to  be  built  by  the  build- 
ing committee  of  the  college,  and  was  built 
by  the  contractor,  was  8130  mure  and  In  ex- 
cess of  the  worth,  and  a  fair  compensation 
for  building  it  witi^Iain  corners.  There 
was  also  evidence  before  the  jury— that  is  to 
say.  the  testimony  of  the  plaintiff — that  there 
were  placed  in  the  walls  of  said  building  by 
the  plainiiff  in  aU  45!:i,000  brick;  that  122,- 
513  of  said  brick  were  laid  in  the  wall  faced 
on  both  sides,  or  were  refaoed  brick;  and 
that  835,487  were  faced  on  one  side  only,  and 
were  repressetl  brick;  also  that  the  whole  of 
said  brick  were  laid  in  cement  mortar. 
Under  the  terms  of  the  contract,  the  above 
quantities  of  brick,  laid  in  the  above  propor- 
tions, and  all  laid  in  cement  mortar,  would 
come  to  85,168.60.  Add  to  this  the  above 
sums  of  8568.20  and  830,  and  we  have  a 
grand  total  of  85,766.80.  Deduct  from  this 
sum  the  sum  of  83,700,  which  the  plaintiff 
acknowledges  in  his  testimony  to  have  re- 
ceived on  tlie  contract,  and  it  leaves 
82,06(3.80.  Deduct  8593.84,  the  amount  ot 
defendant's  counter-claim  or  set-off  allowed 
as  above,  and  it  still  leaves  81,473.46.  The 
verdict  of  tbe  jury  being  within  this  amount, 
it  is  sustained  by  tlie  evidence.  The  judg- 
ment of  the  district  court  is  therefore  af- 
armed.    Tbe  other  judges  concur. 


ORBBKWOOD  0.  COBBET. 
(Supreme  Court  of  Nel)raiika.    May  16, 1889.) 

Slandeu — Privileoe. 
1.  In  an  action  for  slander,  brought  by  the  city 
attorney  of  a  city  of  the  second  class  against  the 
mayor  thereof,  for  using  the  foUowiog.  language 
to  the  council  of  the  city :  "He  is  unfit  to  bold  the 
office  of  city  attorney.  His  opinion  Is  too  easily 
warped  for  money  consideration. " — held.lirH,  that 
as  the  words  were  spoken  by  the  mayor  io  thoclty 


counoll,  which  had  power  to  remove  tbe  ofBcer,  the 
statement,  if  made  in  good  faith,  was  privileged ; 
aecfynd,  that  the  words  charged  did  not  necessu^ly 
indicate  dereliction  of  duty  or  dishonesty,  ana 
were  not  actionable  per  «e.' 

3.  The  third  oount  of  the  petition  examined,  and 
held  not  to  state  a  cause  of  action. 

{Syllabus  by  the  Court.) 

Error  from  district  court,  Gage  county; 
Bkoad7,  Judge. 

Action  by  Thomas  D..  Cobbey  against  Hor- 
ace A.  Greenwood.    Defendant  brings  error. 

L.  W.  Colby  and  Charles  O.  Whedon,  for 
plaintiff  in  error.  /.  B.  Buah  and  /.  E, 
Cobbey,  for  defendant  in  error. 

M A3:wBLL,  J.  The  defendant  in  error 
brought  an  action  against  the  plaintiff  in  er- 
ror in  the  district  court  of  Gage  county,  to 
recover  damages  for  slander,  and  on  the  trial 
obiained  a  veriiict  fur  81,500,  and,  a  motion 
for  a  new  trial  having  been  overruled,  judg- 
ment was  entered  on  the  verdict. 

There  are  three  counts  in  the  petition.  In 
the  firat  and  second  counts  the  slanderous 
words  are  alleged  to  have  been  spoken  on  the 
27tb  day  of  July,  1887.  The  charge  in  each 
of  tliese  counts  need  not  be  referred  to,  as, 
for  reasons  which  will  presently  be  stated, 
there  roust  be  a  new  trial.  In  the  third 
count  the  wotxls  complained  of  are  alleged  to  . 
have  been  spoken  on  the  28th  of  July,  1887. 
The  pliiintiff  in  error  objected  to  the  third 
count  as  failing  to  state  a  cause  of  action. 
Tliis  objection  was  strongly  insisted  upon  in 
the  court  below,  and  the  overruling  of  the 
same  is  now  assigned  for  error.  The  count 
is  as  follows:  "Tlie  plaintiff,  for  a  third 
cause  of  action,  complains  of  tbe  defendant 
for  that  on  tbe  28th  day  of  July,  1887,  and 
at  divers  other  times,  in  the  county  of  Gage 
and  state  of  Nebraska,  tlie  defendant  then 
and  there  being  tlie  mayor  of  the  city  of  \Vy- 
nrare,  in  said  Gage  county,  Xebraska,  and 
this  plaintiff  being  then  and  there  the  duly 
elected,  qualilied,  and  acting  city  attorney  of 
the  city  of  Wymore  aforesaid,  said  defeudant  J 
wickedly,  maliciously,  and  knowingly,  in-  I 
tending  to  injure,  degrade,  and  defame  this 
plaintiff  as  such  officer  and  city  attorney  in  a 
certain  discourse  which  he,  the  defendant, 
then  and  there  had  of  and  concerning  this 
plaintiff  as  snoh  city  attorney  at  a  public 
meeting  of  the  city  council  of  said  cityof 
Wyniuiu,  UUd  in  tne  presence  and  hearing  of 
a  large  numl>er  of  people,  falsely,  wickedly, 
maliciously,  and  knowingly  did  speak  and 
publish  the  following  false  and  defamatory 
words,  that  is  to  say:  'He  [meaning  this  i 
piaintiff]  is  unfit  to  hold  the  olSce  of  city  at-  i 
torney;  nis  opinion  is  too  easily  warped  for 
a  money  consideration,' — whereby  and  by 
means  of  which  false  and^lefiimatory  words 
this  piaintiff  has  been  gi-eatly  injured  in  his 
good  name  as  such  otlicer,  to  his  damage  in 


'Coooerniug  what  statements  are  privileged  so 
as  to  exempt  one  makiug  them  from  a  suit  for  slan- 
der, see  vlckors  v.  Htoueman,  (Mich.)  41  N.  W. 
Rep.  4U5,  and  uota;  Smith  v.  Smith,  Id.  499,  and 
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the  sum  of  five  thousand  dollars."  At  the 
time  indicated  Wymore  was  a  city  of  the 
second  class,  having  more  than  1,000  and 
less  than  25,000  inhabitants,  and  was  gov- 
erned by  the  provisions  of  article  1,  c.  14, 
Com  p.  St.  The  plaintiff  in  error  was  may- 
or of  said  city,  and  the  defendant  in  error 
city  attorney  thereof.  Section  6  of  the 
cliapter  aforesaid  provides  that  "at  the  time 
of  liolding  the  general  city  election  in  each 
year  there  shall  be  elected  a  mayor,  a  clerk, 
a  treasurer,  a  city  engineer,  and  the  coun- 
cilmen  hereinbefore  provided  for;  and  a  po- 
lice judge  shall  be  elected  at  each  biennial 
city  election;  and  the  mayor,  with  the  con- 
sent of  the  council,  may  appoint  a  city  at- 
torney, and  an  overseer  of  streets,  who  shall 
hold  their  offices  for  one  year,  unless  soon- 
[  er  removed  by  the  mayor  with  the  advice 
'f  and  consent  of  the  council."  Section  10 
provides  that  "the  mayor  shall  preside  at 
all  m  etings  of  the  city  council,  and  shall 
have  a  casting  vote  when  the  council  Is  equal- 
ly divided,  and  none  other,  and  shall  have 
the  superintending  control  of  all  the  oflluers 
and  atTairs  of  the  city,  and  shall  take  care 
that  the  ordinances  of  the  city  and  of  this 
chapter  are  complied  with."  Section  12  pro- 
r  vides  that  "he  shall,  from  time  to  time,  com- 
[  municste  to  the  city  council  such  informa- 
tion, and  recommend  such  measures,  as  in 
his  opinion  may  tend  to  the  improvement  of 
the  finances  of  the  city,  the  police,  health, 
security,  ornament,  comfort,  and  general 
prosperity  of  the  city." 
f  There  are  other  provisions,  in  regard  to  the 
'  duty  of  the  mayor  in  guarding  and  protecting 
the  rights  of  the  city,  to  which  we  need  not 
refer.  The  leading  case  in  this  country  on 
the  subject  of  privileged  communications 
appears  to  be  Thorn  v.  Blanchard,  5  Johns. 
5U8.  In  that  case  the  plaintifiF  in  error,  with 
23  other  inhabitants  of  the  same  county,  pre- 
sented a  petition  to  the  council  of  appoint- 
ment, stating  that  B.,  district  attorney,  was 
actuated  by  improper  motives  in  his  official 
conduct,  and  that,  from  malice  towards 
some,  and  the  emoluments  arising  from  the 
public  prosecutions  in  other,  cases,  gave  rise 
to  many  indictments,  and  praying  that  B. 
might  be  removed  from  office,  which  petition 
was  read  by  the  council,  who  removed  B. 
from  his  office, — it  was  held  that  an  action 
for  a  libel  would  not  lie  against  A.  at  the 
suit  of  B.  The  first  count  of  the  declaration 
in  that  case  is  as  follows:  "  Whereas  the  said 
Anthony  is,  etc.,  yet  the  said  Stephen,  well 
knowing  the  premises,  but  contriving,  and 
wickedly  and  maliciously  intending;  to  injure 
the  said  Anthony,  in  his  aforesaid  good  name, 
fame,  credit,  and  reputation,  and  to  bring 
him  into  public  Icandal,  infamy,  and  dis- 
grace among  bis  neighbors  and  others,  the 
good  citizens  in  this  state,  and  to  cause  him 
to  be  dismissed  and  discharged  from  his  said 
honorable  and  lucrative  office  of  district  at- 
torney, in  the  district  aforesaid,  heretofore, 
to-wit,  on  the  7th  day  of  April,  in  the  year 
of  our  Lord  1803,  at  Salem,  in  the  county  of 


Washington,  to-wit,  at  the  city  and  county 
of  Albany  aforesaid,  did  falsely  and  mal^ 
ciously  write  and  publish,  or  cause  or  procure 
to  be  written  and  published,  a  certain  false» 
scandalous,  and  malicious  libel  of  and  coiw 
cerning  the  said  Anthony,  as  such  district 
attorney,  of  the  tenor  and  effect  following, 
that  is  to  say:  'To  the  honorable,  the  coun- 
cil of  appointment  of  the  state  of  New  York: 
We,  the  undersigned,  inhabitants  of  tha 
county  of  Washington,  (meaning  the  saiA 
Stephen  and  others,  inhabitants  of  the  coun- 
ty of  Washington,)  humbly  represent  that 
the  manner  in  which  the  public  prosecutions 
(meaning  the  criminal  prosecutions  of  th» 
good  people  of  this  state)  have  been  managed 
by  the  present  district  attorney  (meaning  the 
said  Anthony,  who  was  then  and  there  dis- 
trict attorney,  as  aforesaid)  is  highly  im- 
proper; that  in  our  opinion  (meaning  in  th» 
opinion  of  the  said  Stephen,  and  the  other 
inhabitants  aforesaid)  a  number  of  indict- 
ments have  been  found  by  the  influence  of 
tlie  district  attorney,  (meaning  the  said  An- 
thony) who  (meaning  the  said  Anthony)  at 
that  time  was  actuated  by  improper  mo- 
tives, (meaning  that  he,  the  said  Anthony, 
as  district  attorney  aforesaid,  by  undue 
influence  in  his  said  office,  and  from  cor- 
rupt motives,  had  caused  a  number  of  in- 
dictments to  be  found;)  that  malice  towards 
some,  and  the  emoluments  arising  from  th» 
public  prosecutions  in  o|t>er,  cases,  have  given 
rise  to  many  indictments,  (meaning  that  the 
said  Anthony,  as  district  attorney,  aforesaid, 
had,  from  malice  In  some  cases,  and  for  nn- 
nnlawful  gain  in  other  cases,  caused  many- 
indictments.)  Your  petitioners  (meaning 
the  said  Stephen  and  the  said  other  inhab- 
itants) therefore  (meaning  for  the  false 
scandalous,  wicked,  and  malicious  causes 
above  mentioned  and  pretended)  humbly 
pray  that  Anthony  I.  Blanchard,  the  present 
district  attorney,  (meaning  the  said  Antliony, 
who  was  then  and  there  district  attorney  as 
aforesiiid,)  may  be  removed  from  that  oHice.* 
— by  reason  and  means  of  the  writing  and 
publishing  of  which  said  false,  scandalous, 
and  malicious  libel  of  and  concerning  the 
said  Anthony,  In  manner  aforesaid,  the  said 
Anthony  is  not  only  hurt  and  Injured  in  his 
good  name,  fame,  credit,  and  reputation,  and 
brought  into  public  scandal,  contempt,  in- 
famy, and  disgrace,  but  was  afterwards,  and 
after  the  publication  of  the  said  libel,  and  by- 
reason  of  the  unjust  suspicions  thereby  ex- 
cited, and  the  imputations  thereby  made 
against  the  moral  character  of  the  said  An- 
thony, to-wit,  on  the  9th  day  of  April  in  the 
year  aforesaid,  discharged  from  his  said 
honorable  and  lucrative  office  of  district  at- 
torney, in  the  district  aforesaid,  to-wit,  at 
Salem,  and  in  the  county  of  Washington, 
that  is  to  say,  at  the  city  and  in  the  county 
of  Albany  aforesaid;  and  hath  ever  since- 
been  deprived  of  all  the  honors,  emoluments, 
and  advantages  that  would  and  otherwise 
might  have  arisen  and  accrued  to  him  from 

the  same  office."  /     ,0.^^,1^ 
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It  will  be  observed  that  the  plaintiff  in  the 
declaration  set  out  alleges  special  damages 
sustained  by  himself  in  consequence  of  the 
alleged  libelous  acta  complained  of.  Viz.,  bis 
removal  from  ofBce,  and  consequent  loss  of 
the  emoluments  thereof.  No  such  injury  is 
alleged  to  heve  resulted  from  the  statement 
of  the  plaintiff  in  error  in  the  case  at  bar. 
For  aught  that  appears  in  the  petition,  he 
still  retains  the  office  of  city  attorney  of  Wy- 
more,  with  the  emoluments  thereof,  and  has 
sustained  no  special  damages.  But  it  is  said 
the  words  charged  to  have  been  uttered  by 
the  plaintiff  in  error  import  the  commission 
of  a  felony,  and  hence  are  actiouable  per  ae. 
It  is  alleged  that  tlie  plaintiff  in  error  was 
the  mayor  of  Wymore,  and  the  defendant  in 
error  cityattorney.  Thestateinent  is  alleged 
to  have  been  made  by  the  chief  executive  of 
the  city  to  the  body  empowered  by  law  to  in- 
vestigate a  charge,  and,  if  found  to  be  true, 
apply  the  proper  remedy,  and,  if  false,  dis^ 
miss  it.  The  statute  gives  the  mayor  "sa-| 
perintending  control  of  all  the  otBceis  and 
offices  of  tlie  city."  This  control  cannot  be 
properly  exercised  unless  be,  in  good  faith, 
can  from  time  to  time  call  the  attention  of 
the  council  to  the  conduct  of  certain  city  of- 
ficials, and  give  his  own  views  as  to  any  der- 
eliction of  duty  on  the  part  of  any  of  them, 
wiihout  subjecting  himsplf  to  an  action  for 
libel  or  slander.  In  order  to  state  a  cause  of 
action  in  the  petition,  it  must  appear  by  ap- 
propriate allegations  that  the  words  were 
without  legal  excuse.  And  this  is  notdon«., 
The  necessity  of  keeping  the  administration 
of  public  corporations  pure  and  efficient,  the 
importance  of  punishing  derelictions  of  duty 
on  the  part  of  oMoials  thereof,  and  the  dan- 
ger of  silencing  inquiry,  all  tend  to  render 
communications  of  this  kind,  if  made  in  good 
faith,  privileged,  even  though  at  times  the 
effect  of  the  rule  may  be  to  worli  injustice  in 
particular  cases.  But  the  words  themselves 
are  not  actionable.  A  thoroughly  capable 
and  conscientious  lawyer,  who  is  generally 
successfol  with  his  cases,  may  by  reason  of 
interest,  connection,  and  inclination  be  unfit 
for  a  city  attorney,  and  it  need  not  be  any 
disparagement  of  his  general  character.  So 
in  regard  to  the  alleged  charge  that  his  opin- 
ion is  too  easily  warped,  etc.  This  is  nut 
necessarily  a  charge  of  bribery  or  dishonesty, 
and  there  is  no  statement  in  the  petition  that 
SQcb  charge  was  intended.  A  court  umnot 
extend  the  meaning  of  words  beyond  their 
plain  import;  nor  will  it,  in  determining  the 
surtii-iency  of  a  petition,  place  a  stronger 
meaning  than  the  plaintiff  has  done  on  cer- 
tain words  in  order  to  make  them  slanderous. 
Id  the  case  cited  it  was  held  that  where  the 
complaint  was  made  to  the  board  authorized 
to  redress  the  grievance  no  action  would  lie 
against  the  complainant.  This  case  is  cited 
with  approval  in  Vanderzee  v.  McGregor,  12 
Wend.  545;  Howard  v.  Thompson,  21  Wend, 
»19:  O'Donaghue  v.  McGovern,  23  Wend.  26 
All  of  the  cases  seem  to  agree  that  comma 
nications  uf  this  kind  are  privileged,  either  at>- 


solutely,  or  when  made  in  good  faith.    4ib- 
Hnliit^iHY«nnpt.inn  is  applied  to  the  legislature 
and  the  courts,  in  order  that  investigations 
may  be  thorough,  and  the  truth  declared 
without  fe»r  or  favor.     The  same  rule  prob- 
ably applies  to  quasi  judicial  bodies  in  con- 
ducting their  business.     In  the  absence  ot- 
authorities  in  cases  like  that  under  consider-" 
ation,  we  deem  the  better  rule  to  be  tliatcom-" 
munications  of  the  kind  indicated  are  priv- 
ileged when  made  bonaAde. — in  other  words,' 


) 


are  made  against  an  officer  in  good  faith,  and" 
the  privilege  is  not  abused, — and  the  officer — 
making  the  charges  is  not  liable.  There  is  no 
claim  that  the  plaintiff  in  error  abused  his^ 
privilege,  nor  that  he  did  not  act  in  good 
faith.  The  third  count  of  the  petition,  there* 
fore,  wholly  fails  to  state  a  cause  of  action. 
Mayrant  v.  Richardson,  1  Nott  A  McG.  S47; 
State  V.  Burnham,  9  N.  H.  84;  Conf.  v.  Clap, 
4  Miiss.  163;  O'Donaghue  v.  McGovern,  23- 
Wend,  26. 

It  is  unnecessary  to  review  the  other  er- 
rors at  length,  as  they  will  probably  be 
avoided  on  the  next  trial.  We  desire  to  say, 
however,  that  to  suppoi-t  the  cause  of  action 
in  the  first  and  second  counts  the  proof  must 
show  a  charge  of  larceny.  Proof  of  a  less 
charge  will  not  be  sufficient.  The  judgment 
of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings.  The 
other  Judges  concur. 


Jenkb  v.  Gilbert. 

(Supreme  Court  of  Nebrask  i.    May  18, 1SS9.) 

Sale — Frausulbnt  Rspbesbxtatiomb. 

1.  A.,  being  possessed  ol  a  stock  of  goods  in  Fallfr 
City,  exchanged  the  same  for  the  opera-house  in 
that  place.  The  exchange  took  plaoo  March  82, 
1886,  to  date  from  March  1st  of  that  year.  The  re- 
ceipts from  sales  of  goods  from  March  Ist  to  the 
time  of  exchange  were  Sl,05tt,  which  the  defend- 
ant testified  he  was  to  retain.  Held,  that  this  tes- 
timony should  have  been  submitted  to  the  Jury, 
and  that  an  Instruction  in  effect  withdrawing  li 
from  them  was  erroneous. 

2.  Instruction  set  out  in  the  record  does  not 
fairly  present  the  question  of  alleged  fraudulent 
representations  as  to  the  value  of  certain  goods. 

{Syllatnu  bu  the  Court.) 

Error  to  district  court,  Richardson  county; 
Appeloet,  Judge. 

Action  by  P.  M.  Gilbert  against  W.  W. 
Jenne.    Defendant  brings  error. 

I  sham  ReavU  and  A,  E.  Oantt,  for  plain- 
tiff in  error.  B,  W.  Thomas,  Frank  Martin, 
and  C.  Qillespie,  for  defendant  in  error. 

Maxwell,  J.  The  defendant  in  error 
brought  an  action  against  the  plaintiff  in  er- 
ror in  the  district  court  of  Richardson  coun- 
ty, and  on  the  trial  recovered  a  verdict  for 
92,157,  upon  which  judgment  was  rendered. 
For  causes  of  action  the  defendant  in  error 
(plaintiff  below)  alleges  in  his  petition  that 
"on  the  22d  day  of  March,  1886,  plaintiff 
and  defendant  entered  into  a  certain  contract 
whereby  plaintiff  traded  and  conveyed  to 
said  defendHnt  the  opera-house  situated  in 
Falls  City,  Neb.,  in  exchange  for  a  certain 
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.«tock  of  goods  then  owned  and  possessed  by 
defendant  in  said  city,  with  tbe  understand- 
ing and  agreement  and  upon  the  condition 
that  said  contract  and  exchange  should  be 
considered  as  made  and  should  tak«  effect  as 
of  the  Ist  day  of  March,  1886,  and  that  de- 
fendant should  ha  vo  the  earnings  and  receipts 
from  the  opera-house  from  said  1st  day  of 
March,  4ind  that  plaintiff  should  iiave  the 
earnings  and  receipts  arising  from  sales  made 
from  said  stock  of  goods  from  the  Ist  to  the 
22d  day  of  March,  1886,  s.nd  that  defendant 
should  piiy  to  plaintiff  the  amount  of  such  re- 
ceipts which  hud  oorae  into  his  hands.  Tbe 
del(>ndai)t  did  accordingly  receive  tite  earn- 
ings and  receipts  of  the'  opera-house  fi-om 
March  1st,  but,  disregarding  his  contract  and 
jigreemcnt,  having  received  and  got  into  his 
possession  the  earuings  and  receipts  arisir.g 
from  Bu\ia  from  said  stock  of  goods  from  the 
1st  to  the  22d  day  of  March,  1886,  amounting 
to  the  sum  of  one  thousand  and  tifty-six  dol- 
•  lars,  he  has  wrongfully  retained  and  appropri- 
ated tliesHToe  to  his  own  use,  ami  altliuugh  the 
plaintiff  tiRS  (lemande.)  the  same  from  him  be 
has  refused,  and  still  refuses,  to  pay  tl>e  same, 
or  any  part  thereof,  to  the  plaintiff.  Second 
cavse  qf  acUnm.  When  said  contract  was 
made  between  plaintiff  and  defendant  on 
Mareh  22d,  1886,  as  aliove  set  out,  for  the 
pui'posa  of  indocing  plaintiff  to  enter  into 
the  same,  and  to  convey  to  said  defendant  the 
said  opera-house,  as  aforesaid,  the  defendant 
falsely  and  fraudulently  represented  to  plain- 
tiff that  his  said  stoek  of  goods  Wiis  worth 
88,500.00,  and  would  invoice  nearer 
«9,000.00  than  88,000.00.  Tlaintiff  had  no 
knowledge  of  the  value  of  said  stock,  as  de- 
fendant well  knew,  and  plaintiff  relied  upon 
said  representation  and  made  said  contract  on 
the  faith  and  credit  thereof.  By  said  repre- 
sentation plaintiff  was  induced  to  give  said 
opera-liouae  in  exchange  for  said  stock.  The 
said  opera-house  was  worth  at  least  89,000.00, 
And  the  plaintiff  had  only  a  shoil  time  before 
bought  the  same  for  that  price.  The  said 
stock  of  goods  was  really  worth  not  mote  than 
^3,500.00,  as  defendant  then  well  knew; 
said  stock  of  goods  would  not  iiave  invoiced 
43,800.00,  all  of  which  facts  were  then  and 
there  well  known  to  defendant,  and  tbe  same 
were  made  for  tlie  purpose  of  inducing  said 
plaintiff  to  make  said  tnule,  knowing  that 
plaintiff  would  not  enter  said  contract  hail  he 
not  believed  said  representations  to  be  true. 
By  said  false  repr«-8fntali(>ns  defendant  de- 
frauded plaintiff  of  the  difference  between 
the  allfged  value  of  said  stock  and  its  actual 
value,  tu-wit,  in  the  sum  of  <H.700.00." 

The  plaintiff  in  error,  in  his  answer,  ad- 
mits that  he  entered  into  a  certain  contract 
with  plaintiff  herein  (defendant  in  error)  on 
or  about  the  22d  day  of  March,  1886,  where- 
by the  plaintiff  in  error  (defendant  below) 
traded  a  ceilaiii  stock  of  goods  to  siiid  plain- 
tiff (defendant  in*  error)  for  a  certain  build- 
ing an<l  ground  in  the  city  of  Falls  City, 
Richardson  county.  Neb.,  which  building  is 
known  as  the  "OiK-ra- House,"  but  detVnd- 


ant  denies  that  the  terms  of  the  contract  are 
as  stated  by  plaintiff.  Defendant  avers  the 
facts  to  be  "that  during  the  months  of  Janu- 
ary, February,  and  March,  1886,  defendant 
was  engjiged  in  the  general  ineroRnlile  busi- 
ness in  the  city  of  Fulls  City,  in  company  with 
Mrs.  Emma  Wicks,  under  the  firm  name  and 
BtyleofW  W  Jenne&Co.  Thatduringthe 
same  time  said  plaintiff  was  in  said  city  in 
possession  of  a  small  remnant  stock  of  gen- 
eral merchandise,  which  plaintiff  had  pur- 
chased from  Watts  and  Aynes.  That  the 
esid  plaintiff  was  indebted  on  said  remnant 
stock  to  the  amount  of  01,600.00,  and  that,  at 
the  request  of  said  plaintiff,  defendant  went 
on  a  note  with  said  plaintiff  for  the  sum  of 
81,275.00,  at  the  Richardson  County  Bank. 
That  plaintiff  made  frequent  and  nuroeroiis 
overtures  to  this  defendant  for  a  trade,  and 
that  finally  defendant  made  a  memorandum 
in  writing  as  to  what  this  defendant  would 
do  in  reg.ird  to  said  trade.  That  the  follow- 
ing is  a  c-upy  of  said  memorandum.  '  I  will 
give  you  tbe  W.  W  Jenne  &  Co.  stock  as 
it  was  before  the  time  of  taking  in  the  Wutta 
and  Aynes  stock  for  the  i>perH-house,  and  I 
will  pay  all  bills  up  to  March  1st,  and  have 
all  moneys  taken  in  since.  1  will  also  pay 
bills  8275.00  ont  Of  raon^  taken  in  since. 
The  balance,  seven  hundred  and  eighty-one 
dollars,  yon  can  pay  me,  so  1  can  turn  it  over 
to  Mrs.  Wicks.  1  will  also  let  you  have  the 
delivery  wagon  free,  and  I  pay  Mrs.  Wioks  her 
share  of  tlie  interest  in  said  firm;  and  I  will 
work  for  you  at  #75.00  per  month  for  «  year, 
nnless  I  should  sell  tiie  operH-honse  in  tbe 
mean  time;  then  I  would  want  to  join  you 
equally  in  the  business.  I  will  be  tbe  general 
mauiiger  of  the  business,  and  perform  tlie  duty 
to  the  best  of  my  ability.  W.  W.  Jkmke. 
You  have  all  the  signs  and  Bign-bo«rda  free,  & 
everything  pertaining  to  the  signs.'  That 
said  plaintiff  at  once  aceepted  eaid  proposi- 
tion, and  said  trade  was  aoeordingly  made, 
and  said  plaintiff  entered  into  a  written  con- 
tract with  defendant,  engaging  the  services 
of  del'en<lant  for  one  year.  A  copy  of  said 
contract  is  as  follows:  '  Tbe  contract  made 
and  entered  into  by  and  between  P.  M.  Gil- 
bert of  the  tirst  part  and  W.  W  Jenne  of  the 
second  part,  all  of  Falls  City,  Nebraska. 
Piuty  of  tlie  Q»t  part  engages  W.  W.  Jenne, 
party  of  the  second  part,  to  t^e  cliarge  and 
manage  his  business,  consisting  of  the  Ban- 
ner store  stock,  do  the  buying,  paying  bills, 
and  raana;;ing  business  generally;  and  for 
said  services,  1,  P.  M.  Gilbert,  am  to  pay 
said  Jenne  8iK)0.00  for  one  3'ear's  services, 
commencing  Marcli  1st,  lij86.  Said  Jenne  is 
not  allowed  to  draw  over  875.00  per  month 
on  alx»ve  amount.  Said  Jenne  agrees  to  per- 
form his  duty  to  the  best  of  his  iibility,  and 
use  all  his  influence  and  experience  in  pro- 
moting the  interest  of  said  business.  P.  M. 
iGiLBEBT.  W  W.  J£NNE.  Signed  this  date, 
March  Ist,  1886.'  This  defendant  denies 
I  ever  making  any  false  or  fraudulent  repre- 
'  sentations  to  said  pbiiutifl  ooneerning  the 
value  of  the  W.  W.  Jennii  &  Co.  stock  of 
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goods,  (HT  in  relation  to  any  otber  matter, 
but  aven  tliat  he  believes  that  on  the  lat 
of  ilaroh,  1886,  the  aaid  W.  W.  Jenne  A 
Co.  sloclc  would  invoice  88,000.00.  Tliat  a 
partial  invoioe  of  said  stock  bad  been  taken 
in  February.  1886,  and  that  defendant's  be- 
lief is  taken  from  tbat  partial  invoice,  and 
his  general  knowledge  of  tiie  business.  Tliat 
no  complete  invoice  of  stock  was  taken  when 
said  stock  was  traded  to  said  plaintiff,  nor 
was  said  stock  oompletelj  invoiced  antU  Uie 
lat  of  February,  1887.  Tliat  all  of  said 
stock  and  property  waa  open  and  subject  to 
the  inspection  of  said  plaintifl  prior  to  and 
at  the  time  lie  traded  for  the  same,  and  viras 
ezMBined  and  inspected  by  him  before  be 
traded  iat  the  same;  and  defendant  denies 
tlist  he  in  any  way  misled  said  plaintifT,  or 
tbat  plaintifl  relied  npon  any  representations 
made  by  defendant."  Other  facts  axe  pleaded 
in  tlie  answer,  which  need  not  be  referred  to 
here. 

There  is  testimony  tending  to  sustain  the 
ailcgstioas  of  tiie  petition,  and  also  of  the' 
answer.  The  court  instructed  the  jury  that, 
"If  tbe  jnty  dnd  from  the  evidence  thai  on 
or  abook  March  ^  1886,  plaintiff  and  de> 
fendant  entered  into  a  contract  whereby  it 
was  agreed  tbat  plaintiff  should  give  his 
opora-bouBO  in  exchange  for  defendant's 
stodc  of  goods,  and  tbat  said  eonlract  should 
take  effect  as  of  the  1st  day  of  Idarch,  1886; 
and  if  you  further  find  ttiat  seiid  opora-hoose 
was  accordingly  conveyed  by  plaintifl  to  do* 
fendant,  and  said  stock  of  goods  transferred 
to  plaintifl, — tlienall  the  profits  and  proceeds 
arising  from  said  stock  of  goods  from  and 
after  tlie  1st  day  of  March.  1886.  belongs  to 
the  plaintifl;  and,  if  you  find  from  tlie  evi- 
dence that  the  defendant  has  kept  and  appro- 
priated any  part  of  tbe  same,  you  should  ilnd 
for  tbe  plaintifl,  and  assess  his  damages  at 
the  amount  so  appropriated,  witlt  interest  at 
7  par  cent,  from  the  time  the  same  stiould 
have  been  paid  over. "  Tbe  testimony  of  the 
plaintifl  in  error  is  that  be  was  to  have  the 
proceeds  of  tbe  sales  from  tbe  1st  to  the  22d 
of  March,  1886.  His  testimony  was  entirely 
withdrawn  from  the  jury  by  the  instruction 
atwve  given.  In  this  we  think  the  court 
en^ed.  Tbe  ease,  as  made  b7  the  evldente, 
must  besobmllted  tothejury.and,  if  the  court 
withdraws  material  tertlmony  fr<nn  their 
oonsidoratioR,  it  will  be  ground  for  tbe  re- 
versal of  the  case. 

The  court  also  instructed  the  jury  "that  if 
you  tind  from  tbo  evidence  that  defendant, 
for  (be  purpose  of  indoeing  plaintiff  to  ex- 
cliange  bis  opera-honse  for  the  Jeone  stock 
of  goods,  made  false  and  fraudulent  repre- 
sent4rtion»  as  to  Uie  value  (A  said  stock,  and 
as  to  what  said  stock  would  iuvoiee,  then,  tt 
you  find  tbat  both  of  said  parties  had  equal 
means  of  information,  and  were  equally  well 
qualided  to  judge  of  tbe  value  of  said  stock, 
plaintifl  cannot  recover  therefor.  But  if 
yuu  find  from  tlie  evidence  tbat  tlie  defend- 
ant had  liottcr  means  of  infurmation  on  tite 
subject  of  such  representationst  and  was 
v.42N.W.no.6-27 


better  qoalifled  to  judge  thereof,  and  that 
plaintifl  believed  and  relied  on  such  repre- 
sentations, and  made  the  trade  on  the  credit 
ttiereof ,  then  tbe  defendant  is  responsible  for 
tbe  trulh  of  such  representations;  and  if  you 
Qnd  tbat  such  representations  were  false  and 
fraadulently  made,  and  ihat  plaintifl  was 
damaged  thereby,  you  should  find  for  plain- 
tiff," The  testimony  tends  to  show  that 
after  the  defendant  in  error  took  possession 
of  tbe  stock  of  goods  in  question  the  plaintifl 
in  error  remained  in  his  employment  as  chief 
derk  and  business  manager  for  about  11 
mouths;  that  during  that  time  a  son  of  the 
defendant  in  error  acted  as  clerk  and  book- 
keeper, nnd  other  members  of  the  family  of 
the  defendant  in  errorHssisted  In  carrying  on 
!  the  store.  During  hU  this  time  no  ootuplaiut 
I  was  made  against  tbe  plaintifl  In  error,  nor 
\  that  the  defendant  In  error  had  not  obtained 
I  all  tlie  goods  that  be  bargained  for.  At  tbe 
I  expiration  of  about  11  muntbs  the  plaintifl 
;  in  error  purchased  an  interest  in  the-  busi- 
ness and  iiecame  partner  with  the  defendant 
in  error.  There  is  some  testimony  us  to  the 
cause  of  the  dilHoulty,  wbicb,  as  tbere  must 
be  a  new  trial,  we  do  not  care  to  repeat,  but 
it  was  the  duty  of  the  court  to  submit  this 
testimony  to  the  jury  in  connection  with  the 
alleged  fraudulent  representations.  Tlie  court 
also  should  have  stated  the  difference  be- 
tween representations  of  actual  value  and 
mere  expressions  of  opinion.  Tbe  defendant 
in  error  had  made  r  nuibber  of  fruitless  ef- 
forts to  tiwle  the  opera-bouse  In  question  for 
goods  prior  to  effecting  the  exchange  in  this 
case;  and  this,  if  we  may  judge  from  tbe 
testimony,  he  regarded  as  the  best  offer  which 
be  had  received.  Tbe  instruction  in  ques- 
tion does  not  submit  tiie  evidence  fairly  to 
tbe  jury,  and  fails  to  state  tbe  law  correct^. 
Tlie  judgment  of  the  district  court  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings.   Tbe  other  judges  concur. 


PiscHKB  0.  Cooks. 
(Supreme  Court  of  IfebraskcL.    Ifay  10, 1839.) 

FUADIKO — INSTRUOTIOOT. 

1.  Objeetiona'to  a  pleading,  when  attacked  by  a 
motion  to  require  It  to  be  mtide  more  deflntte  and 
certain,  shcnild  apecifloaUy  point  out  the  alleged 
dafseta,  and  a  inoUoa  to  lequlie  "the  plaintifl  to 
make  the  allegations  in  111*  petition  more  speciflo 


and  certain, "  without  farther  partioolarity,  is  too 
assign  error  npon,  alter  an  adverse  rul- 


enendtot 


3.  iBstmcUons  examined,  and  found  not  preju- 
dicially erroneoua. 
(Syllabut  by  the  Court.) 

Error  from  district  court,  Hayes  oonnty; 
CocHUAH,  Judge. 
/.  Syron  Jennings,  for -plaintiff  in  error. 

Reese,  C.  J.  This  case  is  npon  error  to 
tbe  district  court  of  Hayes  county.  In  that 
court  defendant  in  error,  who  was  tbe  plain- 
tiff, filed  his  petition,  which  was  in  the  fol- 
lowing language:  "Alonzo  J.  Coons,  Plain- 
tifl, V.  William  Fischer,  Defendaat--7£4' 
■igitized  by  Vj(JO' 
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The  plaintiff  complains  of  the  defendant  for 
that  on  the  12tb  day  of  August,  1887,  stock 
running  at  large  and  owned  by  said  defend- 
ant, and  branded  ^^,  30  head  of  which  the 
plaintiff  had  in  bis  possession,  and  have  since 
been  driven  away  from  the  premises  of  this 
plaintiff,  did  trespass  upon  plaintiff's  culti- 
vated land,  and  did  damage  the  property  of 
said  plaintiff  to  the  amount  of  two  hundred 
and  thirty  dollars.  The  said  plaintiff  claims 
judgment  for  the  sum  of  five  dollars  for  care 
and  feeding  said  tiiirty  head  of  stock  for  the 
space  of  seven  da^-s.  Plaintiff  asks  judgment 
for  the  sum  of  8235,  and  a  lien  upon  said 
stock  for  said  sum. "  Plaintiff  in  error  filed 
a  motion  of  which  the  following  is  a  copy,  as 
shown  by  the  transcript,  omitting  the  formal 
parts:  "The  defendant  moves  the  coui-t  to 
require  the  plaintiff  to  make  the  allegations 
in  his  petition  more  specific  and  certain." 
This  motion  was  overruled,  and  which  rul- 
ing is  now  assigned  for  error.  In  the  decis- 
ion there  was  no  error.  The  motion  was  too 
general.  The  objections  to  the  petition 
should  have  l>een  specifically  pointed  out. 
Maxw.  PL  &  Pr.  167.  After  the  motion 
above  refened  to  had  been  overruled,  plain- 
tiff in  error  tiled  his  answer,  which  consisted 
of  a  general  denial  and  an  allegation  of  a 
tender  of  the  sum  of  960.  A  jury  trial  was 
bad,  which  resulted  in  a  verdict  in  favor  of 
defendant  in  error  fur  the  sum  of  IK62.50, 
when  plaintiff  in  error  interposed  a  motion 
for  a  new  trial,  in  which  he  assigned  the  fol- 
lowing grounds  therefor:  "First,  the  verdict 
is  not  sustained  by  suflBclent  evidence;  teo- 
ond,  l)ecause  the  verdict  is  contrary  to  law, 
and  the  court  erred  in  giving  instructions 
Nos.  1  and  5  on  its  own  motion;  third,  be- 
cause of  excessive  damage,  appearing  to  have 
been  given  under  the  influence  of  passion  and 
prejudice;  fvurth,  errors  of  law  occurring  on 
the  trial,  and  duly  excepted  to  by  defendant. " 
No  bill  of  exceptions  accompanies  the  rec- 
ord on  this  submission,  and  therefore  none 
of  the  errors  assigned  can  l)e  examined,  ex- 
cept the  second,  and  that  only  to  the  extent 
of  an  investigation  of  the  instructions  re- 
ferred to,  the  first  of  which  is  as  follows: 
"The  plaintiff,  Alonzo  J.  Coons,  alleges  in 
his  petition  tliatonor  about  August  12, 1887, 
the  stock  of  the  defendant,  William  Fischer, 
to  the  number  of  about  150  head  of  cattle, 
did  trespass  upon  cultivated  land  of  plain- 
tiff, Alonzo  J.  Coons,  and  destroy  9}  acres  of 
growing  corn  on  plaintiff's  land,  to-wit,  on 
the  S.  W.  \  of  sec.  30,  T.  7  N.,  R.  80  west; 
and  that  the  value  of  the  corn  crop  so  dam- 
aged and  destroyed  was  the  sum  of  8235." 
While  the  instruction  is  open  to  the  criticism 
made  by  plaintiff  in  error,  that  it  does  not 
correctly  stat«  the  allegations  of  the  petition, 
and  details  with  mure  particularity  than  is 
found  in  it  the  elements  of  plaintiff's  al- 
leged damages,  yet  we  are  unable  to  discover 
how  plaintiff  in  error  could  have  been  prej- 
udiced by  it.  The  answer,  by  the  plea  of 
tendtT,  sulMtantially  admitted  the  trespass 
and  damage,  and  in  reality  the  only  question 


was  as  to  the  amount  defendant  in  error  was 
entitled  to  recover.  It  must  be  conceded 
that  the  issues  in  the  caae  were  rather  inar- 
tjstically  joined;  but  we  are  satisfied  that  no 
injury  could  result  from  the  instmction. 

The  fifth  instruction  is  as  follows:  Too 
are  further  instructed  that  you  are  the  ex- 
clusive judges  of  the  credibility  of  the  wit- 
nesses, and  of  the  weight  to  be  attached  to 
the  testimony  of  each  and  all  of  them;  that 
you  should  take  into  consideration  the  whole 
of  the  evidence,  and  all  the  facts  and  circum- 
stances on  the  trial,  giving  to  the  several 
parts  of  the  evidence  such  weight  as  they  are 
entitled  to;  and  take  into  consideration  tlieir 
interest  in  the  event  of  the  suit,  if  any  such 
interest  is  proved,  the  reasonableness  of  the 
testimony  given  by  them,  and  all  the  evidenoe 
and  drcuoistancea  tending  to  corroborate  or 
contradict  such  witnesses,  if  any  such  is 
proved."  The  objection  to  this  instruction 
is  to  that  part  which  directs  the  jury  to  take 
into  consideration  "all  the  facts  and  circum* 
stances  on  the  trial,  giving  to  the  several  parts 
of  the  evidence"  such  weigiit  as  they  were 
entitled  to,  in  the  opinion  of  the  jury.  While 
it  is  true  that  the  jury  should  consider  tlie 
evidence  alone,  and  not  extraneous  facts  or 
circumstances  which  may  have  fallen  under 
their  observation  during  the  trial,  yet  we 
think  the  proper  interpr^aUon  of  the  instruc- 
tion will  bring  it  within  the  legal  mle.  The 
"facts  and  clxcnmstanceB  on  the  trial"  are 
limited  by  the  instruction  to  "the  several 
parts  of  the  evidence, "  so  that  the  jury  could 
not  be  misled  by  the  Instruction  when  con- 
sidered as  a  whole.  We  find  no  reversible 
error  in  the  record,  and  the  judgment  of  the 
district  court  is  affirmed.  The  otiier  judges 
concur. 


OSBORN  O.  FlTZOEBAUK 

(Suprame  Court  of  Nebraska.    Hay  M,  1880.) 

Pi  RTN  ERSBIP — E  VIDB3f  CB. 

In  an  action  by  A.  against  B.  upon  an  alleged 
oontrsot  of  partnership  for  an  aoooantlng,  held, 
that  the  weight  of  testimony  failed  to  establish 
the  partnership. 

(Syllalmt  by  the  Court) 

Error  from  district  court,  Lancaster  ooun- 
ty;  FiBU),  Judge. 

Hanoood,  Ames  dt  KMy,  for  plaintiff  in 
error.  Marquett,  Deweese  d  Hall,  tor  de- 
fendant in  error. 

Maxwell,  J.  The  plaintiff  brought  an 
action  against  the  defendant  in  the  district 
court  of  Lancaster  county,  for  an  accounting 
as  partner  in  certain  grading  contracts.  On 
the  trial  the  court  found  the  issues  in  favor 
of  the  defendant,  and  dismissed  the  action. 
The  questions  presented  to  the  court  are 
solely  questions  of  fact  The  plaintiff  states 
his  cause  of  action  as  follows:  "That  during 
the  years  A.  D.  1883  and  1884,  the  defend- 
ant, John  Fitzgerald,  entered  into  a  contract 
or  contracts,  the  particular  dates  and  de- 
scriptions and  the  specific  toropi^^c^f  ,Y'i^<'b 
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this  plaintiff  is  ignorant  of,  and  therefore 
cannot  atate,  with  the  Chicago,  Burlington 
A  Qniney  Railroad  Company,  a  railroad  cor^ 
pontion  doing  business  in  this  state,  for  the 
construction  of  a  line  of  railroad  in  this 
state,  known  as  the  <  Kebrasl<a  &  Colorado 
Railroad,'  from  the  town  or  station  of  Ken- 
naw  to  the  town  or  station  of  Oxford,  in  this 
state;  and  that  on  or  about  the  Ist  day  of 
August,  1888,  said  defendant  and  thib  plain- 
tiff entered  into  a  parol  contract  of  partner- 
abip  for  the  construction  of  said  railroad,  or 
so  much  thereof  as  said  parties  should  con- 
sent to  constrnct  pursuant  to  said,  contract 
or  oontracts  with  said  flrsl-named  road,  by 
the  terms  of  which  it  was  agreed  that  this 
plaintiff  should  sustain  one-fourth  of  the 
losses,  and  enjoy  one-fourth  of  the  profits, 
and  that  the  defendant  should  sustain  three- 
fourths  of  the  losses  and  enjoy  three-fourths 
of  tlie  profits  of  such  construction;  and  that 
said  d^endant  should  furnish  the  necessary 
moneys  and  capital  for  the  carrying  oat  of 
said  contract;  and  that  this  plaintiff  should 
devote  his  time,  labor,  skill,  and  experience 
to  the  securing  and  employment  of  laborers 
and  material  therefor,  so  far  ns  necessary, 
ami  to  the  superintendence  and  control  of 
said  work  during  the  process  of  such  oon- 
strnction.  And  this  plaintiff  further  says: 
Tbereopon  tike  plaintiff  and  defendant  did 
as  such  oc^rtnership  enter  upon  the  con- 
Btraction  of  said  railroad,  and  daring  said 
years  1888  and  1884  fuUy  performed  the 
same  by  the  construction  of  said  railroad  be- 
tween the  places  above  named.  And  the 
plaintiff  avers  that  by  the  means  aforesaid 
the  said  eopartnership  earned  and  acquired 
a  large  sum  in  protits,  the  exact  amount  of 
which  the  plaintiff  cannot  state,  but  which 
exceeded  the  sum  of  one  hundred  thousand 
dollars,  which  ban  been  allowed  and  paid  by 
said  Chicago,  Burlington  &  Quincy  Railroad 
Company  to  said  defendant,  but  that  said  de- 
fendant refuses  and  neglects  to  ar-count  for 
the  same  to  this  plaintiff,  or  to  pay  the  same 
or  a  part  thereof  over  to  this  plaintiff,  al- 
though upon  a  jnst  and  fair  accounting  there 
is  and  would  l>e  found  due  to  this  plaintiff  a 
large  sum  of  money  from  the  defendant  by 
reason  of  the  premises,  exceeding,  as  plain- 
tiff is  informed  and  verily  believes,  the  sum 
of  twenty-five  thousand  dollars."  The  an- 
swer is  a  general  denial.  Ttie  plaintiff  tes- 
tifies, in  substance,  that  he  was  to  have  an 
interest  in  the  contract,  but  the  amount  of 
the  interest  was  not  agreed  upon ;  tliat  about 
the  time  of  the  completion  of  the  work  to 
Minden,  be  spoke  to  the  defendant  about  the 
aoaount  of  interest  he  was  to  have,  and  that 
the  defendant  informed  him  that  he  would. 
have  a  fourth.  The  defendant  denies  abso- 
lotely  any  contract  of  partnership,  or  that  he 
ever  agreed  to  permit  tlie  plaintiff  to  share 
as  a  partner,  or  promised  him  a  fourth  inter- 
est in  the  contract,  or  any  otiier  interest. 
He  also  testifies  that  he  employed  the  plain- 
tiff on  the  work,  to  superintend  the  same,  at 
a  salary  of  4150  per  month.    If  the  plain- 


tiff was  a  partner  with  the  defendant,  as  be 
contends,  it  is  somewhat  remarkable  that  the 
terms  of  copartnership  were  not  spoken  of  or 
agreed  upon  in  advance.  This,  the  plain- 
tiff's own  testimony  shows,  was  not  done, 
nor  any  attempt  made  to  agree  upon  terms, 
until  a  considerable  portion  of  the  work  had 
been  completed;  and  the  proof  of  the  alleg<>d 
contract  rests  upon  the  plaintiff's  own  un- 
supported testimony.  It  is  claimed  on  be- 
half of  the  plaintiff  that  his  testimony  is  cor- 
roborated by  certain  directions  of  the  defend- 
ant's station  Kgents  to  recognize  only  tlie  re- 
ceipt of  the  plaintiff  in  delivering  freight, 
etc.;  but  this  proof  is  not  inconsistent  with 
the  defendant's  testimony  that  the  plaintiff 
had  charge  of  the  work  for  him,  and  was  au- 
thorized to  receive  property  shipped  to  the 
defendant.  tJpon  the  whole  testimony  it  is 
apparent  that  the  weight  of  testimony  falls 
to  establish  a  contract  of  copartnership. 
The  judgment  is  therefore  affirmed.  The 
othcHT  judges  concur. 


Leibebuan  v.  Statb. 
(Supreme  Court  of  Nebrruika.    Maj  U,  188B.) 

COXSTITDTIOKAI.    IiAW— THIAL    BT   JOUT— SUNDAT. 

1.  Tbe  provision  of  a  dty  charter,  requiring  the 
police  judge  of  such  city  to  hear  prosecutioiK  for 
violations  tbereof  without  •  Jury,  is  not  ia  viola- 
tion of  the  constitutional  provision  that  "the  right 
of  trial  by  Jury  shall  remun  inviolate;"  sncb  pros- 
ecutions Ming  of  a  quasi  criminal  nature,  and  for 
acta  which  are  not  made  crimes  by  the  criminal 
laws  of  the  state,  or  are  made  ottenses  only  for  the 
better  proteotion  of  the  health  and  peace  of  the 
mnnioipslitor  in  the  exercise  of  its  police  power. 

2.  An  ormnanoe  prohibitiDg  persons  from  en- 
gaging in  certain  specified  kinds  of  business  on  the 
first  day  of  the  week,  commonly  called  Sunday,  is 
not  void  by  reason  of  such  disorimination.the  iwo- 
hiblted  business  not  being  of  pnbllo  necessity.' 

8.  Where  an  ordinance  of  the  kind  described  ex- 
cepts from  its  operation  such  persons  as  conscien- 
tiously obsei-ve  Uie  seventh  day  of  the  week  as 
the  Elabbath,  the  fact  that  an  individual  believes 
the  seventh  day  is  the  Sabbath,  bnt  does  not  ob- 
serve it  as  such,  does  not  bring  him  within  the 
exception.' 

{SyllatAU  hy  the  CowrU) 

Error  from  district  court,  Lancaster  couit- 
ty;  FiBLD,  Judge. 

Pound  A  Burr,  for  plaintiff  In  error.  G. 
M.  Lambertson,  for  defendant  In  error. 

Reesb,  C.  J.  This  was  an  application  to 
the  district  court  for  a  writ  of  habeas  corpus, 
in  which  it  was  alleged  that  plaintiff  in  error 
was  deprived  of  his  liberty  by  F.  H.  Cooper, 
the  marshal  of  the  city  of  Lincoln.  The 
writ  was  issued  by  order  of  the  judge  of  the 
district  court,  and  to  which  the  marshal 
made  return  tliat  be  held  plaintiff  in  error  by 
virtue  of  n  writ  of  commitment  issued  by  the 
police  judge  of  the  city  of  Lincoln,  wherein 
it  is  shown  that  plaintiff  in  error  had  been 


'For  full  discussion  of  Sunday  laws  and  legisla- 
tion, see  Ecker  v.  Bank,  (Md.)  1  AtL  Rep.  849,  and 
exhaustive  note;  Wright  v.  Dressel,  (Mass.)  8  N. 
E.  Rep.  0,  and  note ;  Hauswirth  v.  BnlU van,  (Mont . ) 
9  Pac.  Rep.  798,  and  note;  Railway  Co.  v.  Buck, 
(Ind.)  19  N.  E.  Rep.  458,  and  note;  City  of  Parsons 
V.  Lindsay,  (Kan.)  21  Pac  Bep.  227. 


.oogle 


^0 


KOBTHWESTEBN  BEPOBTEB.  Vol.  42. 


(Keb. 


convicted  before  said  police  Judge  of  the  of- 
fense of  keeping  open  his  "dry-goods  and 
notion  store"  for  the  sale  of  goods  on  Sun- 
day, in  the  city  of  Lincoln,  In  violation  of  a 
city  ordinance;  and  had  failed  and  refused 
to  pay  the  fine  imposed  by  the  said  police 
judge.  Upon  a  bearing  before  the  district 
court,  plaiutift  in  error  was  refused  a  dis- 
charge, and  was  remanded  to  the  custody  of 
the  marshal.  He  now  prosecutes  error  to 
this  court.  Two  questions  are  presented  for 
decision,  which  will  be  briefly  noticed  in  the 
order  in  which  they  are  presented  by  plain- 
tiff in  bis  brief: 

Firtt.  It  is  stipulated,  though  not  shown 
by  the  traiisoript  of  the  police  judge,  that, 
npon  the  trial  of  the  case  in  the  police  court, 
plaintiff  in  error  demanded  a  jury  trinl, 
which,  under  the  provisions  of  section  106, 
c.  11.  of  the  seeeion  laws  of  1887,  entitled 
"Cities  of  the  First  Class,"  was  refused.  It 
is  now  insisted  that,  by  tlie  provisions  of  the 
constitution,  he  was  entitled  to  a  jury  trial, 
and  that  the  law  depriving  him  of  that  right 
is  unconstitutional.  The  ordinance,  under 
the  provisions  of  which  the  conviction  was 
had,  provides,  as  a  penalty  for  its  violation, 
a  fine  of  not  less  than  $5  nor  more  than  flOO, 
without  imprisonment,  except  upon  failure 
of  payment  of  the  fine  imposed.  The  section 
above  referred  to  provides  that  prosecutions 
for  a  violation  of  city  ordinances  shall  be 
tried  by  the  police  court  without  the  inter- 
vention of  a  jury,  and  by  section  98  of  the 
same  act  an  appeal  to  the  district  court  is 
Iiermltted  in  all  cases  where  the  fine  imposed 
exceeds  $10.  It  may  be  observed  that  the 
provision  requiring  prosecutions  for  viola- 
tions of  ordinances  to  be  tried  by  the  police 
judge  alone,  without  a  jury,  has  no  refer- 
ence to  violations  of  the  criminal  laws  of 
the  stale,  for  in  such  cases  it  is  expressly 

Srovided  that  jury  trials  may  be  had.  We 
0  not  think  that  the  law  under  which  the 
police  judge  acted  can  be  said  to  be  uncon- 
stitutional, or  that,  by  the  provisions  of  the 
constitution,  plaintiff  in  error  had  the  right  to 
demand  a  jury  trial.  Ordinnntes  are  made 
by  virtue  of  the  incidental  power  of  munic- 
ipal corporations,  under  the  authority  con- 
ferred by  legislative  enactment,  in  the  exer- 
cise of  their  legitimate  police  authority  for 
the  preservation  of  the  peace,  good  order, 
safety,  and  health  of  the  inhabitants  of  the 
corporation;  and  which  relate,  generally,  to 
minor  iicts  not  embraced  in  the  public  criiju- 
inal  laws  of  the  state,  and  need  not  be  tried 
by  a  jury;  their  speedy  enforcement  being 
usually  necessary  to  accomplish  the  purpose 
of  their  enactment.  They  are  not  included 
within  the  provisions  of  the  constitution.. 
City  Council  v.  O'Donnell,  7  S.  E.  Elep.  523: 
Carter  v.  District  Court,  10  Atl.  Rep.  108;  1 
Dill.  Mun.  Corp.  §§  432, 433;  Cooley,  Const. 
Lim.  596;  Sedg.  Ut.  &  Const.  Law,  548, 549; 
Proff.  Jury,  §  95,  and  cases  cited  in  note. 

Second.  It  is  next  considered  that  the  dty 
ordinance,  fortheviolalion  of  which  plaintiff 
was  convicted,  is  unconstitutional  and  void 


for  the  reason  that  it  extends  to  certain  classes 
of  individualB  privileges  and  business  advan- 
tages over  oompetitorB  and  others  engaged  in 
business  within  the  mnnieipality.  Thisoon- 
tention  is  based  npon  the  provisions  of  the 
■ordinance  by  which  certain  kinds  of  business 
are  exempted  from  its  operation.  The  sec- 
tion of  the  ordinance,  under  which  plaintiff 
was  convicted,  is  as  follows:  "Sec.  2.  It 
shall  be  unlawful  for  any  business  Iiouse. 
bank,  store,  saloon,  or  any  office  to  be  open, 
or  for  any  person  or  persons  to  be  admitted 
thereto  for  general  business,  on  said  day,  with- 
in the  limits  of  said  city;  excepting,  only, 
ofBcee  of  physicians,  telegraph  office,  express 
offices,  photograph  galleries,  railroad  offices, 
telephone  office,  hotels,  restaurants,  cigar 
stores,  eating-houses,  iee-oream  parlors,  fruit- 
stands,  or  other  like  places  of  business  in  the 
sales  of  goods  and  commodities  of  a  perish- 
able character  and  for  immediate  use,  street- 
cars, railway  passenger  oars,  trains,  livery 
stables,  vendors  of  ice,  bread,  and  milk  and 
drug  stores  for  necessary  purposes.  Meat 
markets  shall  be  permitted  to  be  opened  till 
the  hour  of  9  A.  H.,  and  bath  roomd  and  the 
printing  of  newspapers,  and  distribution 
thereof,  shall  be  open  until  the  hour  of  12 
o'clock,  noon.  The  term  'saloon'  as  used  in 
this  ordinance  shall  be  construed  to  include 
all  places  where  malt,  spirituous,  and  vinous 
llqnoi-s  are  sold  or  kept  for  sale  as  a  beverage ; 
and  it  is  further  provided  that  all  persons  en- 
gaged In  and  about  these  occupations  shall 
conduct  the  samein  a  quiet  and  orderly  man- 
ner, so  as  in  no  way  or  manner  to  interfere 
with  or  molest  persons  engaged  in  public  wor- 
sliip  at  places  of  worship:  provided.that  works 
of  necessity  and  charity  are  excepted  from 
the  operation  of  this  ordinance;  and  provided, 
fnrther,  that  nothing  herein  contained  siiall 
extend  to  those  who  conscientiously  observe 
the  seventh  day  of  the  week  as  the  Sabbath, 
nor  to  prevent  families  emigrating  from  trav- 
eling, superintendents  or  keepers  of  toll- 
bridges  or  toll-gates  from  attending  and  su- 
perintending the  same,  or  ferrymen  from  con- 
veying travelers  over  the  waters,  or  persons 
moving  their  families  on  such  days,  or  to 
prevent  railway  companies  from  running  nec- 
essary trains." 

The  stipulation  of  facts  upon  whloh  the 
case  was  submitted  to  the  district  court  con- 
tains the  following  paragraph:  "It  is  furth- 
er agreed  that  the  defemlant  is  a  member  of 
the  Arm  of  Leiberman  &  Berkson,  and  keep 
what  is  called  <The  Fair'  on  O  street,  be- 
tween Ninth  and  Tenth  streets,  in  said  city; 
and  keep  a  general  stock  of  ladies'  and  gentle- 
men's furnisiiing  goods,  notions,  fancy- 
goods,  dry-goods,  soaps,  combs,  toilet-boxes, 
canes,  etc.  That  next  adjoining  said  plaoeof 
business  on  the  west  is  W.  J.  Turner's  drag- 
store,  w^ho  keeps  a  general  stock  of  drugs, 
paints,  oils,  etc.,  and  is  a  competitor  of  this 
defendant  in  the  line  of  said  goods  called 
•notions,'  'fancy-goods,'  'soaps,'  'combs,' 
'tollet-lioxes,'  >('lgar-hoklera,' '  tofoaoco-boxea.' 
etc.;  that  also  within  the  said  city  are  a  great 
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namber  of  drug-stores  and  cigar-stands  deal- 
ing in  said  articles  called  'cigars,'  'oigar- 
holden,'  'tobacco,'  'tobacco-boxes,'  •  canes,' 
ete." 

It  is  contended  ttiat,  by  this  ordinance, 
plaintiff  in  error  is  compelled  to  close  his 
place  of  business  on  Sunday  while  the  drug- 
stores, tobacco-houses,  and  others  in  compe- 
tition witit  bim  in  trade  are  not  required  to 
do  so.  We  appreliend  that  the  ordinance 
under  consideration  must  be  given  a  reason- 
able construction,  and  that,  wliile  a  druggist 
is  allowed  to  keep  his  place  of  business  open 
"for  necessary  purposes, "  be  would  not  be 
allowed  to  engage  in  the  sale  of  soaps,  canes, 
combs,  tcrflet-boxee,  and  cigar-holders  with- 
out being  held  to  Imve  violated  the  provis- 
ions of  the  ordinance.  Wliile  a  drug-store 
may  be  kept  open  for  necessary  pui-poses, 
yet  it  is  not  provided  timt  tiie  proprietor  may 
engage  in  IndiscriminHto  trade  on  Sunday, 
but  evidently  that  lie  may  sell  such  medi- 
cines, and  only  such,  aa  are  necessary  to  re- 
lieve the  actual  necessities  of  the  public  on 
that  day.  Tb«e  is  no  discrimination  in  the 
ordinance  against  plaintiff's  business,  and  it 
is  not  void. 

It  is  said  in  tlie  stipulation  that  plaintiff  in 
error  and  his  partner  "are  Jews,  and  do  con- 
scientiously believe  in  the  seventh  day  of  the 
weekM  their  religious  day  of  rest:  and,  upon 
said  seventh  day  of  the  week,  while  said  store 
was  open,  tbey  stood  ready  to  sc  11  any  article 
in  their  store  as  well  as  upon  the  first  day  of 
the  week,  and  on  said  seventh  day  of  the 
week  they  keep  their  store  open  the  same  as 
opon  other  days."  The  ordinance  provides 
that  its  provisions  "shall  not  extend  to  those 
who  consdentiously  observe  the  seventh  day 
of  the  week  as  the  Sabbath,"  and  therefore, 
as  plaintiff  does  not  "observe"  that  day  as  a 
Sabbath,  he  is  not  within  its  provisions. 
The  judgment  of  the  district  court  is  affirmed. 
AfiSrmed.    The  otiter  judges  concur. 


Statb  «b  n^.  Makn  v.  Amdebsoh  »t  al.. 
County  Oom'rs. 

{Suprtme  Court  of  Nebraska.    Kay  IB,  1889.) 
Elkctions — COUNTT  Pbopbrtt. 

The  language  of  seotlon  SO,  art  1,  a  18,  Ckuap. 
St.,  held  to  require  a  number  of  votes  equal  to 
two-thiids  of  all  (be  votes  oast  upon  any  one  ques- 
tion, or  for  all  of  the  candidates  for  any  one  oOoe 
voted  for  or  to  be  filled  at  the  election  at  which  is 
submitted  a  question  of  selling  the  pubiic  grounds 
or  tsiildingB  «f  a  conatjr,  to  oe  cast  in  uvor  of 
such  proposition,  in  order  to  the  adoption  of  saoh 
proposition. 

{Sl/Uaimt  by  Vie  Court) 

/.  L.  Albert,  for  relator.  J.  A.  PriM,  for 
nspoadents. 

Cobb,  J.  This  is  an  application  by  J.  0. 
Mann,  relator,  for  a  peremijtory  writ  of  man- 
damut  to  the  respondents,  who  are  county 
eommissioners  of  Boone  county,  requiring 
them  to  forthwith  accept  the  offer  and  tonder 
of  the  relator  to  purchase  and  pay  for  a  cer- 
tain lot  of  ground,  the  property  of  the  coun- 


ty, which,  it  is  alleged,  was  offered  for  sale 
at  public  auction,  to  the  highest  bidder,  by 
the  respondents,  and  bid  off  by  the  relator, 
who  was  the  highest  bidder  therefor.     The 
relator  alleges  that  on  November  6, 1888,  the 
duly-qualiSed  and  acting  board  of  commis- 
sioners of  said  county,  at  a  general  election 
holden  In  and  for  said  county,  submitted  to 
the  qualified  electors  of  the  county,  in  the 
form  and  manner  prescribed  by  law,  the  fol- 
lowing  proposition:   "Shall    the   board    of 
county  commissioners  of  Boone  county,  Ne- 
braska,  be    authorized    to  sell   the  county 
grounds  belonging  to  said  county,  being  lots 
I  one  and  two  in  the  village  of  Albion,  in  said 
I  county  of  Boone,  known  as  the  ■  Court-House 
I  Square/  and  purchase  others  in  lieu  there- 
;of?"    That  said  proposition  was  duly  sub- 
\  mitted  to  the  qualified  electors,  the  election 
;  was  duly  held,  and  the  votes  cast  thereat  on 
:  the  proposition  were  duly  returned  and  cap- 
I  vassed ;  that  there  were  cast  in  favor  of  the 
i  proposition  857  votes,  and  832  against  it; 
I  and  that  said  county  oommissioners,  upon 
i  the  doe  return  and  canvass  of  the  votes  cast, 
'  by  resolution  bytliem  duly  adopted,  declared 
i  the  prc^HMition  to  be  carried ;  that  on  Jano- 
i  ary  11,  1889,  said  board  of  commissioners, 
'  by  restilutipn  duly  adopted,  subdivided  said 
'  lots  1  and  2  into  six  lots  and  of  the  said  six 
was  one  described  as  follows:    "Beginning 
at  a  point  22  fret  south  of  the  N.  £.  corner 
of  lot  1  in  bloek  12,  and  running  thence  west 
i  182  feet,  thence  south  22  feet,  thence  east  132 
i  feet,  thence  north  22  feet,  to  the  place  of  be- 
ginning."   That  on  said  11th  day  of  Janu- 
ary, 1889,  said  board  of  commissioners,  by 
resolution  duly  adopted,  fixed  the  time,  place, 
and  torms  of  sale  of  each  and  all  of  said  six 
Jots,  as  follows:   "To  be  sold  separately,  at 
public  auction,  to  the  highest  bidder,  at  one 
I  o'clock  p.  M.  Msrch  4, 1889,  at  Albion,  Boone 
county,  on  the  following  terms:    The  pur- 
chase price  for  each  to  be  paid  In  three  equal 
payments,  the  flret  cash  on  the  day  of  lAtle, 
the  second  in  one  year,  and  the  third  In  two 
years  from  the  day  of  sale,  both  to  be  secured 
by  mortgage  upon  the  lot  sold,  and  to  bear 
interest  at  seven  per  cent,  per  annum  from 
date  of  sale."    That  the  lowest  price  at 
which  each  of  the  six  lots  would  be  sold 
was  fixed,  for  the  first,  •2,000;  for  the  sec- 
ond, 81,000;  for  tl)e  third,  $1,000;  for  the 
fourth,  $1,000;  for  the  fifth,  $1,000,  and  for 
tlie  sixth,  81,500.    That,  In   pursuance  of 
said    resolution,    mid    commissioners,   on 
Maroh  4,  1889,  at  1  p.  u.,  offered  said  lots 
tor  sole  at  publie  auction,  to  the  highest  bid- 
der, upon  the  terms  set  out,  due  notice  hav- 
ing been  given  aa  required  by  law,  at  which 
siue  the  relator  was  the  highest  bidder  for 
the  second  lot  described,  which  was  strnok  off 
to  him  at  the  prioe  of  81.000.    That  the  re- 
lator immediately,  on  the  day  of  sale,  ten- 
dered to  said  board  of  oommissioners  one- 
third  of  the  purchase  money  for  said  lot,  and 
also  a  mortgage  on  the  same,  to  secnra  the 
full  purchase  price,  in  conformity  to  the 
terms  of  sale,  and  was  ready  and  wiilinSj  to 
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comply  with  the  conditions  and  terms  of  sale 
in  every  respect,  and  demanded  of  the  board 
of  county  commissioners  a  deed  of  convey- 
ance of  said  lots  so  purchased  by  him,  which 
said  commissioners  neglected  and  refused  to 
accept  either  tlie  offer  and  tender  or  to  mnlce 
the  deed  for  the  lot  sold  by  them  as  aforesaid, 
and  still  neglect  and  refuse  to  convey  said 
lot  to  the  relator.  Wherefore  he  aslcs  that 
a  peremptory  writ  of  mandamus  be  issued, 
commanding  the  respondents  forthwith  to 
accept  the  said  offer  and  tender,  and  to  con- 
vey to  the  relator  the  said  lot  sold  to  him  as 
aforesaid. 

The  application  was  presented  and  heard 
on  the  following  stipulation  of  the  parties: 

"It  is  agreed  tliut  the  above-entitled  cause 
shall  be  submitted  upon  the  following  state- 
ment of  facts:  .(1)  That  the  statements  of  the 
petition  are  true.  (2)  That  said  proposition 
was  submitted  to  the  qualified  voters  of  said 
county  at  a  general  election  on  November  6, 
1888,  at  which  tliere  were  aist  for  presiden- 
tial electors  1,844  votes.  (8)  That  said  prop- 
osition to  sell  the  county  grounds  i-eceived 
1,189  votes,  of  which  857  were  in  favor  of 
and  332  were  against  the  proposition.  (4) 
That  said  proposition  received  two-thirds  of 
all  the  votes  cast  on  the  propositlo;i ;  (5)  but 
did  not  receive  two-thirds  of  all  the  votes 
cast  at  said  general  election.  (6)  That  the 
votes  Cast  on  said  proposition  were  upon 
the  same  ballots,  and  deposited  in  the  same 
ballot-box,  as  the  ballots  for  officers  voted 
for  at  said  general  election;  that  the  same 
judges  and  clerks  presided,  and  the  same  poll- 
list  and  tally-sheet  were  used,  and  the  re- 
turns on  said  proposition  canvassed  by  the 
same  boiird  that  canvassed  the  returns  of 
said  general  election.  (7)  That  the  only 
question  at  issue  is  whether  said  proposition 
should,  in  order  to  carry,  have  received  two- 
thirds  of  all  the  votes  cast  at  said  general 
election,  or  two-thirds  of  all  the  votes  cast 
on  said  proposition. 

"J.  D.  ^BERT,  Attorney  for  Relator. 

"J.  A.  Price,  Attorney  for  Respondents." 

This  application  turns  upon  the  construc- 
tion to  tw  placed  upon  the  statute  providing 
In  what  cases,  and  upon  what  terms  and 
conditions,  the  county  bbards  "may  sell  the 
public  grounds  or  buildings  of  the  county, 
and  purchase  others  in  lieu  thereof."  Sec- 
tion 23,  c  18,  Comp.  St.,  gives  "the  county 
board  such  general  authority. "  Section  24 
provides  that  the  county  boards  shall  not 
sell  the  public  grounds,  as  provided  in  the 
third  subdivision  in  the  preceding  section, 
without  having  first  submitted  the  question 
of  selling  such  public  grounds  to  a  vote  of 
the  electors  of  the  county.  Sections  27,  28, 
and  29  provide  the  mode  of  submitting  ques- 
tions, including  that  of  selling  the  public 
grounds,  to  the  electors  of  the  county,  and 
of  canvassing  and  returning  the  votes  there- 
on. Section  30  provides  that  "if  it  appears 
that  two-thirds  of  the  votes  cast  are  in  favor 
of  the  proposition,  and  the  requirements  of 
the  law  have  been  fully  complied  with,  the 


same  shall  be  entered  at  large  by  the  county 
board  upon  the  book  containing  the  record  of 
their  proceedings,  and  they  shall  then  bavo 
power  to  levy  and  collect  the  special  tax  in 
the  same  manner  that  the  other  county  taxes 
are  collected.  Propositions  thus  acted  u{>oa 
cannot  be  rescinded  by  the  county  board. " 
The  question  submitted  depends  upon  the 
construction  of  the  language  of  this  section. 
Do  the  words  "two-thirds  of  the  votes  cast" 
mean  two-tiiirds  of  the  votes  cast  at  the  polls 
of  the  genera]  election  at  which  the  question 
was  submitted  to  the  electors,  or  do  they 
mean  two-thirds  of  the  votes  which  sludl  b« 
Ciist  upon  the  question  itself,  upon  the  sale 
of  the  public  grounds,  submitted  at  the  elec- 
tion? If  the  latter,  tlien  the  relator  is  enti- 
tled to  the  writ;  but  it  the  Termer,  then  the 
proposition  has  failed,  and  the  writ  must  be 
denied.  Section  1,  art.  15,  of  the  constitu* 
tion  of  this  state  provides  for  the  submission 
of  amendments  to  the  constitution  to  the 
electors  for  approval  or  rejection,  and  pro- 
vides that,  "  if  the  majority  of  the  electors 
voting  at  such  election  adopt  such  amend- 
ments, the  same  shall  become  a  part  of  this 
constitution. "  These  words  have  been  con- 
sidered and  construed  by  this  court  in  the 
case  of  State  v.  Babcock,  17  Neb.  188, 22  N. 
W.  Rep.  872,  in  which  the  question  of  a  pro- 
posed amendment  to  the  constitution  had 
been  submitted  at  a  general  election  at  which 
senators  and  representatives  were  elected  to 
the  legislature,  and  at  which  182,000  votes 
were  cast.  The  proposed  amendment  to  the 
constitution  received  but  51,959  votes  in  its 
favor,  and  17,766  were  cast  against  it.  The 
holding  of  the  court  was  that,  the  number  of 
the  votes  for  the  amendment  being  less  than 
a  majority  of  the  votes  for  senators  and  rep- 
resentatives, the  proposed  amendment  failed 
of  adoption.  It  is  hardly  worth  while  to  re- 
mark that  the  writer  did  not  at  the  time  con- 
cur in  that  opinion,  but  it  followed  in  prin- 
ciple  an  earlier  decision  of  the  court,  and 
probably  is  supported  by  the  weight  of  au- 
thority, and  may  be  regarded  as  expressing 
the  settled  doctrine  in  this  state.  CSompar- 
ing  the  language  of  the  section  of  the  consti- 
tution there  construed  and  that  of  the  sec- 
tion of  the  statute  here  considered,  I  am  un- 
able to  distinguish  any  difference  between 
the  two.  The  writ  is  therefore  denied.  The 
other  Judges  concur. 


RioHXAN  et  al.  v.  Boakd  or  Suf'bs  Kcs- 

OATINE  COTTNTY. 
{Supreme  Court  of  loioa.    ICay  18, 1889.) 
Taxation— CuRATivB  Acts. 
1.  The  proceedings  by  the  counties  of  M nscattne 
and  Louisa,  Iowa,  in  oonstruoting  a  levee  on  Musca- 
tine island  from  a  point  near  Muscatine  to  Fort  Lou- 
ias  were  by  this  court  held  void  (20  X.  W.  Bep.  24) 
for  want  of  jurisdiction,  because  of  failure  to  fil* 
with  the  county  auditor  a  petition  signed  by  a  ma- 
jority of  the  adjacent  land-owners,  setting  forth 
the  necessity  for  the  proposed  improvement,  "and 
the  starting   point,  route,  and   termini."    Held 
that,  as  the  requirements  which  were  disregarded 
might  have  been  dispensed  with  by  the  legislatare 
in  the  tirst  instance,  it  was  yithin  Uie^yower  of 
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the  l^sUtnre  to  validate  the  proceedliiKS,  and 

Erovide  for  a  reassessment  and  reapportionment 
7  a  subaequent  statnte,  as  was  done  by  Acts  1886, 
o.  17. 

2.  The  effect  of  tbe  curative  act  Is  not  to  take 
private  propertv  without  just  compensation,  any 
more  tban  in  all  other  cases  of  taxation  for  public 
purposes. 

3.  Ck>n8t.  Iowa,  art.  8,  S  80.  forbids  the  legisla- 
ture to  pass  local  or  special  laws  for  the  assessment 
and  collection  of  taxes  for  state,  county,  or  road 
purposes,  "where  tbe  general  law  can  be  made  ap- 
plicable. "  Held,  that  tbe  fact  that  the  curative 
act  In  question  Is  both  local  and  special  is  evidence 
of  the  legislative  belief  that  a  general  law  could 
not  be  made  applicable;  and,  In  view  of  the  cir- 
cumstances, the  court  cannot  say  that  the  legisla- 
ture was  mistaken. 

4.  The  tlUe  of  the  curative  act,  vis. :  "An  act  to 
legalize  the  proceedings  of  the  boards  of  supervis- 
ora  of .  Muscatine  and  Louisa  counties  in  locating 
and  constructing  a  levee  on  Musoatine  island  in 
said  counties,  and  to  provide  tor  an  assessment  of 
the  costs  thereof  on  the  lands  benefited  thereby, " 
embraces  but  one  subject,  and  "matters  properly 
connected  therewith. " 

&.  The  former  adjudication  between  these  par- 
ties, holding  the  proceedings  void,  does  not  consti- 
tute a  bar  to  proceedings  under  the  subsequent 
curative  act. 

0.  Where  a  demnrrer  to  a  petition  for  oerttorori 
was  overruled,  and  defendants  made  a  return,  and 
at  tbe  farther  hearing  a  different  judge  presided, 
and  in  ruling  upon  tbe  issues  presented  by  tbe  re- 
turn, some  of  which  were  the  same  as  those  raised 
by  tbe  demurrer,  held  a  different  view  of  the  law 
from  that  bold  by  the  former  judge,  and  made  rul- 
ings opposed  thereto,  the  latter  rulings  are  the 
oontroUing  ones  In  that  court. 

Appeal  from  district  court,  Muscatine 
oonntf;  C.  M.  Waterman,  Judge. 

Certiorari  to  the  board  of  supervisors  of 
Muscatine  county,  to  test  the  legality  of  cer- 
tain proceedings  pertaining  to  the  construc- 
tion of  a  levee  on  Muscatine  island,  and  the 
assessment  of  the  costs  thereof  on  lands  ben- 
etited  thereby.  There  was  a  judgment  for 
the  defendants,  and  the  plaintiffs  appeal. 

Sichman  <£  Burke,  for  appellants.  Jayw. 
(ft  Hoffman,  Newman  <£•  Blake,  and  Blakt  <£ 
H.  J.  Lander,  for  appellees. 

Grangeb,  J.  In  1882  proceedings  were 
instituted  by  the  boards  of  supervisors  of 
Muscatine  and  Louisa  counties  for  the  con- 
struction of  a  levee  mi  Muscatine  island,  from 
a  point  near  the  city  of  Muscatine  in  Musca- 
tine county  to  Port  Louisa  in  Louisa  county, 
a  distance  of  neaily  12  miles.  The  levee 
was  constructed,  and  the  costs  thereof  assessed 
against  certain  lands  supposed  to  be  benefited 
by  the  improvement,  among  the  owners  of 
which  are  tbe  plaintiffs,  some  60  in  numt)er. 
In  a  proceeding  similar  to  this  the  action  of 
the  defendant  board  was  set  aside,  and  its 
proceedings  adjudged  void  by  the  court  for 
want  of  jurisdiction.  See  Rlchman  v.  Board, 
70  Iowa,  627,  26  N.  W.  Rep.  24.  The  twen- 
ty-flrst  general  assembly,  with  a  view  to  cure 
the  defects  in  the  proceedings  of  the  board, 
sod  enable  it  to  assess  the  costs  of  construc- 
tion and  maintenance  of  the  levee  against  tbe 
lands  benedted,  enacted  what  is  spoken  of  in 
this  case  as  a  "curative  act,"  the  material 
portions  of  which  are  as  follows: 

"Whereas,  the  proceedings  of  the  boards 
of  supervisors  of  the  counties  of  Muscatine 


and  Louisa,  in'  tbe  years  1882  and  1883,  in 
respect  to  tiie  location  and  construction  of  a 
levee  on  Muscatine  island,  in  said  counties, 
along  or  near  the  west  bdnk  of  the  Mississip- 
pi river,  from  the  city  of  Muscatine  to  Port 
Louisa,  and  in  assessing  tlie  cost  thereof  on 
tbe  land  benefited  thereby,  and  claimed  to 
have  been  invalid  because  said  proceedings 
do  not  show  upon  their  face  that  said  levee 
was  petitioned  for  by  a  majority  of  the  own- 
ers of  land  adjacent  thereto,  and  because,  as 
it  is  claimed,  such  majority  did  not  in  fact 
petition  therefor,  and  because  of  an  alleged 
partiiil  deviation  in  locating  and  constractlng 
said  levee  from  the  route  petitioned  for,  and 
because  of  other  alleged  irregularities  and  in- 
formalities; and  whereas,  on  a  writ  of  cer- 
tiorari issued  out  of  tlie  circuit  court  of 
Muscatine  county  on  the  petition  of  sundry 
owners  of  lands  la  said  county  assessed  for 
tbe  costs  of  said  levee,  the  assessment  of  the 
lands  of  said  petitioners  have  been  by  the 
judgmentof  said  court  adjudged  invalid,  and 
set  aside;  and  whereas,  tbe  said  levee  was 
constructed  under  and  in  pursuance  of  the 
said  order  and  proceedings  of  said  boards,  and 
under  contract  entered  into  under  the  same 
and  on  the  faith  thereof;  Be  it  enacted  by  the 
general  assembly  of  the  state  of  Iowa. 

"  •  Section  1.  That  proceedings  of  the  boards 
ofsupervisorsofthecountieeof  Musoatlneand 
Louisa,  in  the  years  1882  and  1883,  in  respect 
to  the  location  and  construction  of  a  levee 
on  Muscatine  island  in  said  counties,  from 
the  city  of  Muscatine  to  Port  Louisa,  along 
or  near  the  west  shore  of  the  Mississippi  river, 
including  the  orders  of  tbe  boards  of  super- 
visors for  the  location  and  construction  of 
said  levee,  the  letting  and  making  of  con- 
tracts therefor,  the  order  for  issuing  war- 
rants for  payment  for  the  work  done  in  said 
construction,  and  tbe  warrants  issued  there- 
under,  be,  and  the  same  are  hereby,  legalized, 
and  shall  be  held  and  decreed  valid  and  effect- 
ual to  tbe  same  extent  and  effect  in  all  re- 
spects as  to  said  proceedings  as  if  the  same 
liad  fully  conformed  to  the  law  when  the 
same  were  hiid  and  taken ;  and  said  levee,  as 
actually  constructed,  shall  be  held  and  deemed 
to  be  a  lawful  levee,  to  be  maintained  and 
repaired  as  provided  bylaw  in  respect  to  such 
public  improvements;  and  all  provisions  of 
the  law  applicable  to  levees  duly  constructed 
under  chapter  2,  title  10,  of  the  Code,  and 
the  amendments  thereto,  shall  apply  to  the 
said  levee. 

"  '860.2.  The  boards  of  supervisors  of 
Muscatine  and  Louisa  counties,  respectively, 
shall  at  their  regular  meetings  next  after  the 
expiration  of  thirty  days  from  tbe  taking  ef- 
fect of  this  act,  proceed  to  ascertain  anew 
the  total  amount  of  the  coet  and  expense  of 
the  construction  of  said  levee,  including  in- 
terest accrued  and  to  accrue  on  the  excess  of 
the  amount  of  any  unpaid  warrants  issued 
for  payments  due  to  contractors,  over  and 
above  the  amount  of  money  applicable  to 
such  payments,  now  in  the  hands  of  the 
treasurers  of  Muscatine  and  Louisa  counties. 
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and  including  all  costs  and  expenses  of  ttie 
proceedings  in  locating  and  constructing  said 
levee,  (exclusive  of  any  costs  or  expenses  of 
litigation  in  reference  thereto,)  and  any 
amount  necessary  to  compensate  for  property 
approprlHted  for  said  levee,  and  said  boards 
shall  reapportion  and  reassess  the  amount  so 
asceitai  ned  among  and  upon  the  lands  in  said 
counties  benefited  by  location  and  construe* 
tlon  of  the  said  levee  in  proportion  to  the 
amount  of  benefit  to  said  lands,  respectively. 
Said  l)oards  shall  take  as  the  basis  for  such 
reapportionment  and  reassessment  the  lists  or 
schedules  of  lands  in  tlieir  respective  counties 
heretofore  assessed  by  them  for  said  levee,  as 
benefited  thereby.  But  all  persons  interested 
in  or  affected  by  said  assessments  shall  have 
the  right  to  appear  and  be  heard  before  said 
boards  in  respect  to  said  apportionments  and 
assessments,  and  the  said  boards  shall  on 
such  hearings  make  such  changes,  both  in 
respect  to  tlie  lands  to  be  assessed  and  the 
amounts  to  be  assessed  thereon,  respectively, 
as  in  their  judgment  may  be  necessHry,  to 
make  such  apportionments  and  assessments 
just  and  equitable,  and  on  the  completion  of 
said  reapportionments  and  reassessments  all 
the  provisions  of  the  law  applicable  to  ap- 
portionments and  assessmeote  made  under 
and  by  virtue  of  chapter  2,  tit.  10,  of  the 
Code,  and  the  amendments  thereof  in  reepect 
to  the  mode  of  collection  and  application  of 
the  proceeds  thereof,  and  appeals  therefrom, 
inclnding  tlie  provisions  of  sections  six  and 
seven  of  chapter  85,  of  the  Acts  of  the  Eight- 
eenth General  Assembly,  shall  apply  to  the 
said  rexsaessments  hereby  directed:  provided, 
that  the  owners  of  any  lands  so  assessed  shall 
be  entitled  to  credit  upon  their  said  reassess- 
ments, for  any  payments  made  and  not  re- 
funded upon  any  previous  assessments  made 
or  assumed  to  be  made  upon  such  lauds,  re- 
spectively, for  or  on  account  of  the  construc- 
tion of  the  said  levee. 

"  ♦  Sec.  8.  TIris  act,  being  deemed  of  im- 
mediate importance,  shall  take  effect  from 
and  after  its  publication  in  the  Mnscatine 
Journal  and  the  Wapello  Republican,  news- 
papers published  in  Muscatine  and  Louisa 
connties,  and  in  the  Iowa  State  Register,  a 
newspaper  published  at  Des  Moines,  Iowa, 
such  publications  to  be  without  expense  to  the 
state.' " 

Under  the  authority  of  these  provisions  of 
the  law  tlie  defendant  board  proceeded  to  re- 
apportion and  reassess  the  costs  of  such  Im- 
provements, taking  na  a  basis  the  hinds  which 
in  the  prior  proceedings  had  been  reported  as 
benefited  by  snch  improvement  or  construc- 
tion. The  proceedings  resulted  in  the  lands 
of  the  plaintiffs  being  assessed  with  amounts 
varying  in  proportion  to  the  adjudged  benefits 
thereto.  The  district  court  sustained  the 
action  of  the  board,  and  the  record  presents 
a  number  of  interesting  and  important  ques- 
tions as  to  the  legality  of  the  proceedings  of 
the  board  on  constitutiontd  and  other 
grounds. 

1.  To  8  prosier  understanding  of  the  con- 


tentions of  counsel  it  is  important  to  have  in 
mind  that  in  the  proceeding  prior  to  the 
former  adjudication  between  tliese  parties  in 
this  court  the  lands  claimed  to  be  buuefileJ 
by  the  ioiproveuient  had  L>een  selected  under 
the  provisions  of  the  law  prior  to  the  curative 
act  in  question,  lists  or  sehednles  thereof  had 
b  en  prepared,  and  tlie  levee  had  t>een  located 
and  constructed.  At  Uiia  point  in  tlie  pro- 
ceeding  the  action  of  the  board  of  Muscatine 
county  (defendant  herein)  was  by  this  court 
declared  void  for  want  uf  jurisdiction,  lie- 
cause  of  a  failure  to  file  in  the  office  of  the 
county  auditor  "a  petition  signed  by  a  ma- 
jority of  persons  resident  in  the  county  own- 
ing lands  adjacent  to  such  improvements,  set- 
ting forth  the  necessity  for  the  same,  and 
the  starting  point,  route,  and  termini."  It 
should  also  be  kept  in  mind  that  the  curative 
act.  In  providing  for  a  reapportionment  and 
a  reassessment  of  the  costs  of  the  construction 
and  future  maintenance,  provides  that  the 
board  shall  take  as  the  basis  of  its  action  the 
lists  or  scdMdules  of  land  heretofore  assessed 
by  them  for  said  levee,  and  It  further  attempts 
to  make  valid  the  act  of  the  board  in  the  loca- 
tion and  construction  uf  the  levee.  In  other 
words,  the  legislature  undertook  to  make 
valid  such  acts  of  the  board  as  this  court  bad 
adjudged  to  be  void.  The  position  of  ap- 
pellants is  succinctly  and  clearly  stated,  and 
we  quote  it  as  Introductory  to  the  further  dis- 
cussion of  the  question:  "We  wish  our  posi- 
tion to  be  understood  in  this  matter,  and  we 
now  explicitly  state  that  alt  irregularities  and 
informalities  in  the  proceedings  of  boards  of 
supervisors,  where  they  have  obtidned  juris- 
diction of  the  subject-matter  of  such  proceed- 
ings, and  of  the  proper  persons,  may  be  cured 
by  an  act  of  the  general  assembly.  Eut 
where  there  is  a  want  of  such  jurisdiction, 
and  their  acts  are  for  that  reason  void,  no 
curative  act  can  ever  reach  them."  It  can- 
not be  questioned  that  in  this  case  the  legis- 
lature has  run  counter  to  the  proposition  thus 
stated  by  counsel,  and  its  correctness  as  a 
proposition  of  law  is  to.be  determined.  A 
concession  by  counsel,  further  on  in  the 
argument,  enables  us  to  come  at  once  to  the 
point  in  question:  "We  know  it  is  con- 
tended, and  will  be,  and  we  concede  It  to  be 
tlie  law,  that  if  the. thing  wanting  in  such 
proceedings,  or  which  failed  to  ,be  done,  is 
something  the  legislature  might  have  dis- 
pensed with  by  a  prior  statute,  then  it  is  not 
beyond  the  power  of  tl>e  legislature  to  dis- 
pense with  It  by  subsequent  statute."  Ao- 
cepting  this  as  the  law,  (and  its  correctness 
eouid  not  on  authority  be  questioned,)  we 
look  to  the  former  decision  of  this  court  to 
see  for  what  reason  the  prior  acts  of  the  board 
were  declared  void.  It  is  there  at  once  seen 
that  the  failure  of  jurisdiction  was  entirely 
dependent  upon  the  fact  that  "a  petition  was 
not  filed  in  the  office  of  the  county  auditor, 
signed  by  a  majority  of  the  persons,  residents 
of  the  county,  owning  lands  adjacent  to  the 
improvement,  setting  forth  the  same,  and  the 
starting  point,  route,  and  termini."     This  is 
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the  onlygronnd  upon  which  the  court  denied 
the  jurisdiction  of  the  board,  and  it  is  fair  to 
state  that  with  snch  a  petition  properly  filed, 
jurisdiction  would  bare  obtainnl. 

The  query  then  is,  could  the  kgislatare 
have  dispensed  with  that  requisite  to  the  ju- 
risdietioa  of  the  board  in  the  first  instance? — 
that  ia.  would  it  have  been  competent  for  the 
legislature,  in  the  enactment  of  the  law  under 
which  the  board  first  proceeded,  to  liave  pro- 
vided that  wilhout  such  petition  the  board 
might  determine  the  necessity  for  the  im- 
provement, its  ronte  and  termini,  and  cause 
lists  and  schedules  of  the  lands  to  be  bene- 
fited thereby  to  be  prepared,  and  thereafter, 
upon  a  prescribed  noUce  to  owners  uf  the 
lands,  with  opportnnltiee  for  a  hearing  before 
the  assessment,  and  with  the  right  of  appeal, 
conid  the  board  take  snch  action  as  would  be 
binding  upon  the  land-owners?  We  are  not 
without  adjudicated  cases  in  this  state  involv- 
ing facta  so  similar  as  to  mnke  them  controll- 
ing. The  ease  of  Boardman  v.  Beckwltb,  18 
Iowa.  292,  Is  one.  Byaebangeintlierevenue 
laws  of  the  statp  tberewas  no  provision  what- 
ever for  a  levy  of  taxes  for  the  year  1858,  but, 
notwithstanding  t3>elr  want  of  enthority,  an 
assessment  and  levy  were  made.  In  1860  the 
legislatare  passed  an  act  legalizing  said  as- 
sessment and  L>vy,  and  authorized  the  collec- 
tion of  the  same  as  taxea  levied  nnder  the 
proviflions  of  existing  laws.  See  Revision 
1860.  p.  130.  The  case  involved  the  validity 
of  the  sale  of  lands  for  tlie  taxes  of  that  year, 
and  by  virtue  of 'the  legalizing  act  the  sale 
was  Buatained.  In  that  case,  as  in  b  s,  much 
stress  WHS  placed  upon  the  fact  that  the  levy 
of  the  tax  was  void,  and  the  opinion  in  effect 
concedes  the  IHegaUty  of  the  levy,  but  it 
clearly  maintains  the  doctrine  that  it  wax 
competent  for  the  legislatare  to  make  valid 
that  which  waa  befnre  void.  Tlie  court  nses 
this  language:  "That  it  is  competent  to  thns 
Ipgislate  we  entertain  no  doabt.  The  power 
of  the  legislature  to  pass  acts  of  this  diarac- 
ter.  condnciveas  they  are  to  the  general  wel- 
fare, and  based  npon  considerations  of  con- 
trolUng  public  neoessity,  is,  in  oar  opinion, 
undoubted."  As  to  the  levy  of  the  uxea  in 
1858  being  void,  see  Land  Co.  v.  Soper,  89 
lova,  112,  where,  in  eumn)enting  thereon,  it 
la  treated  as  "nttniy  void."  Tlcit  is  a 
stronger  ease  as  against  appellants  than  the 
one  at  bar,  as  in  tills  case  the  acta  bronght 
within  tlie  purview  of  the  curative  act  are 
none  of  tliera  profaibttive  of  the  right  of  tlie 
land-owner  to  be  heard  before  the  assessment 
or  levy.  As  to  the  partdcular  acts  legalized, 
none  of  them  are  of  soch  a  character  ttiat  the 
landHiwnera  would  have  a  legal  right  to  be 
heard.  They  were  merely  determinative  of 
the  nflceasity  for  snch  an  improvement,  the 
locality,  and  the  listing  of  lands  suj^xiaed  to 
be  benefited  thereby.  The  case  involves  no 
question  of  damag^  in  eonsaqocnce  of  the 
location  o(  the  lovee,  aod  the  only  interest  of 
tlif  land-owner,  jisdiatinet  from  matters  of 
public  concern,  is  his  personal  liability  for 
the  expense  uf  construction.    In  this  respect 


the  curative  act  affords  an  opportunity  for 
a  hearing  before  an  assessment,  both  as  to 
the  apportionment  and  assessment,  and  if 
aggrieved  by  the  decision  of  ttie  board,  there 
is  the  right  to  appeal.  The  adjudicated  cases 
relative  to  lor-al  public  improvements  in  our 
cities  and  towns,  so  far  as  applicable,  are  all 
in  harmony  with  such  an  exerdse  of  power 
by  the  legislature,  and  we  do  not  tliink  it  ad- 
visable to  occupy  space  with  their  cltntion. 

2.  It  is  urged  that  if  the  proceedln<^  is  sus- 
tained, it  amounts  to  the  taking  of  private 
pi«{)erty  withoot  jnst  compensation.  No 
more  so  than  In  the  cases  of  other  impOHitioB 
of  taxes.  The  law'  for  such  an  improvement 
can  only  l>e  justified  on  the  theory  that  it  Is 
a  public  necessity;  that  it  is  a  matter  of  po- 
lice regulation,  affecting  the  health,  welfare, 
and  happiness  of  the  people.  Whether  it 
amounts  to  that  in  fact  is  not  tiie  .juestion. 
"flw  legislatare  may  and  doee  provide  for  the 
settlementofsacb  questions  of  fact  by  proper 
agencies,  and  a  mistake  as  to  the  fact  no  more 
renders  the  tax  imposed  for  its  purpose  the 
taking  of  pi>operty  without  compensation 
than  does  the  imposition  of  other  taxes  for  ' 
special  purposes  which  may  afterwards  prove 
frnitless.  In  this  connection  we  are  referred 
to  the  case  of  GatcA  v.  City  of  Des  Moines, 
68  Iowa,  718,  18  N.  W.  Kep.  310.  In  that 
case  As  defisndant  city  bad  t>y  resolution 
provided  for  the  oonstruction  of  a  system  of 
sewers,  and  that  the  cost  should  be  assessed 
upon  the  adja'-ent  property  pro  rata.  The 
assessment  tk  this  pro  rata  share  was  made 
without  notice  to  the  property  owner,  and  ia 
that  respect  it  was  adjudged  illegal.  There 
is  no  liolding  in  the  case  that  the  adoption 
of  tiie  resolution  to  make  the  improvement 
and  to  burden  tba adjacent  property  with  the 
costs  titereof  waa  not  legal,  but  before  the 
burden  should  attach  by  way  of  assessment 
there  should  be  an  opportunity  for  hearing 
upon  notioe.  This  opportunity  is  clearly  and 
fully  given  in  the  case  at  bar,  the  our'ative 
act  fixing  the  time  and  place  of  which  all 
most  take  notice. 

8.  The  curative  act  is  assailed  as  being  ob- 
noxious to  section  SO.  art.  8,  ot  the  eonstita- 
tion,  in  that  it  is  a  local  or  special  law.  We 
regard  this  as  the  most  doubtful  question  in- 
volved in  the  entire  eonsidegmtfoa  of  the 
case.  The  provision  of  the  constitution  is  as 
follows:  "The  general  assembly  sliall  not 
pass  local  or'  special  laws  in  the  following 
cases;  Por  the  assessment  and  collection  of 
taxes  for* state,  ooanty,  or  road  pnrposes. 
*■  *  *  In  all  the  cases  above  enumerated, 
and  in  ail  othw  oases  where  the  general  law 
can  be  made  applicable,  all  laws  shall  be  gen- 
eral and  of  nniform  operation  throaghout  the 
state"  It  cannot  be  questioned  tliat  the  cu- 
rative act  is  both  loeal  and  special  in  its  ap- 
plication. Its  whole  tenor  and  bearing  are  to 
that  end.  It  is  in  aid  of  a  partieular  and  a 
local  anter|«ise.  It  can  only  be  sustained 
upon  the  theory  that  a  general  law  cannot  be 
made  applicable.  Counsel  for  appellants,  ia 
argument,  ingenionaly,  by  way  of  illustra- 
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tion,  attempt  to  show  that  a  general  law 
would  reach  the  object.  If  the  mere  word- 
ing of  the  law,  without  regard  to  legislative 
purpose,  is  to  be  the  guidp  for  constitutional 
interpretation,  we  have  no  doubt  tliat  it  could 
be  eflected.  But  was  such  the  intention  of 
the  framers  of  the  constitution?  To  so  hold 
is  to  place  ourselves  in  harnioiiy  with  the 
-often  repeated  attempts  at  legislative  evasion, 
when  confronted  by  constitutional  law,  which 
we  have  no  desire  to  do.  It  would  be  diffi- 
-cult  to  conceive  a  state  of  facts  that  could 
not  be  brought  within  the  provisions  of  a 
^neral  law,  with  such  a  construction.  No 
such  purpose  was  intended  by  the  constitu- 
tional enactments,  but  on  the  contrary,  it 
presumes  conditions  under  which  general 
laws  are  not  applicable,  and  special  or  local 
laws  are  designed.  While  the  legislature 
might  recite  the  particular  facts  as  to  the 
"island  levee."  including  acts  done  or  omit- 
ted, and  then  provide  that  whenever  such  a 
fltate  of  facts  should  exist  certain  results  will 
follow,  it  would  be  done  with  a  view  solely 
to  effect  a  local  and  special  purpose.  The 
fact  that  the  legislature  framed  the  act  in 
■question  88  it  did,  is  evidence  of  its  design, 
and  that  it  believed  that  the  general  law  could 
not  be  made  applicable;  and  we  are  not  Jus- 
tified in  disturbing  its  acts  on  constitutional 
grounds,  except  where  the  infraction- ta  clear, 
palpable,  and  plainly  inconsistent.  Morrison 
y.  Springer,  15  Iowa,  304;  Stewart  v.  Board, 
SO  Iowa,  9,  and  cases  there  cited.  By  the 
curative  act  it  was  not  only  the  purpose  to 
provide  for  the  assessment  and  payment  for 
the  improvement,  but  the  validity  of  the  lo- 
cation was  questioned;  and  a  principal  pur- 
pose of  the  act  was  to  legalize  that,  and  con- 
stitute it  a  public  improvement.  Its  accom- 
plishment under  general  legislation  would  be 
vpry  difficult,  if  not  impossible.  The  line  or 
route  of  the  levee  did  not  conform  to  the 
original  plan  as  a  whole,  and  an  effort  to  le- 
galize it  by  general  legislation  would  have 
involved  a  minuteness  of  description  incon- 
sistent with  any  olher  like  state  of  facts,  and 
we  may  here disposeof  the  question  on  the 
theory,  at  least,  that  the  act  \a  not  so  clearly 
obnoxious  to  constitutional  requlrementa  as 
to  Justify  an  interference  by  ns. 

4.  It  is  urged  that  the  curative  act  is  vul- 
nerable to  the  provision  of  the  constitution 
that  "every  act  shall  embrace  but  one  sub- 
ject, which  shall  be  expressed  in  the  title;" 
and  the  argument  extends  not  only  to  the 
-curative  act,  but  to  the  prior  acts  forming 
a  basis  for  the  proceeding  to  construct  the 
le^ee.  We  think  it  unnecessary  to  look 
-beyond  the  curative  act  itself.  Whatever 
may  be  true  as  to  former  acts,  the  curative 
act  seems  sufiBcient.  The  title  of  the  act  is 
"An  act  to  legalize  the  proceedings  of  the 
ixwrds  of  supervisors  of  Muscatine  and  Lou- 
isa counties  in  locating  and  constructing 
a  levee  on  Muscatine  island,  in  said  coun- 
ties, and  to  provide  for  an  assessment  of  the 
«osts  thereof  on  the  lands  benefited  thereby." 
The  argument  proceeds  upon  the  theory  that 


legalizing  the  proceedings  of  the  board  is  one 
subject,  and  providing  for  an  assessment  on 
tiie  lands  is  another.  It  is  not  different  in 
principle  from  a  law  entitled  "An  act  to  pro- 
vide for  the  construction  of  an  asylum,  and 
to  provide  means  of  payment  therefor. "  The 
one  as  clearly  embriices  two  subjects  as  the 
other,  but  neither  is  objecUonable  from  a 
constitutional  stand-point.  The  constitu- 
tional hinguage  is:  "Ever;  act  shall  embrace 
but  one  subject,  and  matters  properly  con- 
nected therewith. "  It  cannot  bedaimed  that 
in  the  construction  of  a  public  improvement 
tiie  payment  is  not  a  matter  properly  con- 
nected therewith,  and  it  cannot  be  a  matter 
of  valid  objection  that  both  are  expressed  in 
the  title  of  an  act  providing  for  the  construc- 
tion. The  curative  act  is  a  remedy  for  any 
such  defects  existing  prior  thereto,  if  they 
did  exist,  ai^d  its  title  is  not  open  to  ttie  ob- 
jection urged. 

5.  At  the  trial  in  the  district  court  there 
was  a  demurrer  to  the  petition,  which  was 
overruled,  after  which  the  defendants  made 
a  return  to  the  writ,  as  required  by  its  terms. 
At  the  further  hearing  there  was  a  change 
in  the  penonnel  of  the  court,  and  it  is  urged 
that  the  issues  presented  by  the  return  were 
the  same  as  those  arising  on  the  demurrer  to 
the  petition,  and  that  there  was  a  readjndica- 
tion  thereof  against  the  objection  of  appel- 
lants, and  its  correctness  is  urged  for  oar 
consideration.  We  think  the  change  of 
judges  maltes  no  difference.  It  is  the  same 
court.  We  are  not  prepared  to  hold  that  if 
during  the  trial  of  the  issues  of  an  action  a 
court  becomes  convinced  of  an  error  he  may 
not  correct  it.  It  would  be  a  serious  imped- 
iment to  a  fair  and  speedy  disposition  of 
causes  if  such  a  rule  was  to  obtain.  If,  on 
the  trial  of  tlie  issues  presented  by  the  return, 
questions  legitimately  arose  involved  in  the 
issues  presented  by  the  demurrer,  it  was  the 
duty  of  the  court  to  pass  upon  them,  and  in 
so  doing  it  was  not  required  to  follow  the 
ruling  on  the  demurrer  as  against  its  convic- 
tions. With  the  proper  steps  taken  to  guard 
the  record  it  is  difBcult  to  see  bow- questions 
should  thus  arise,  and  yet,  perhaps,  they 
may.  It  is  understood  that  the  question 
arose  in  this  case  from  the  rulings  of  differ- 
ent j  ad(^,  and  different  views  as  to  the  law. 
It  was  certainly  the  duty  of  the  defendants, 
after  the  ruling  on  the  demurrer  to  the  peti- 
tion, to  make  a  return  of  the  facts,  as  snch 
was  the  requirement  of  the  writ.  If  it  stated 
facta  in  exact  harmony  with  the  averments 
of  the  petition,  as  is  claimed  in  this  case  by 
appellants,  there  would  then  be  no  question 
of  fact,  and  the  law  as  applicable  to  the  pe- 
tition must  govern.  If  in  that  case  the  court 
should  hold  at  variance  with  the  holding  on 
the  demurrer,  we  think  the  last  ruling  must 
be  the  controlling  one  in  that  court.  In  this 
case.  It  seems,  other  issues  were  made,  as 
testimony  was  taken,  and  we  think  the  hold- 
ing above  indicated  must  govern.  The  pe- 
culiarities of  this  case  may  distinguish  It  from 
the  others  of  more  common  practice. 
Digitized  by  ^OOQIC 


Iowa.) 


CHAMBLISS  V.  JOHNSON. 


427 


6.  It  is  urged  with  much  earDestoesa  that 
the  prior  suit  in  this  court  between  these 
parties  constitutes  a  bar  to  any  proceedings 
under  the  carative  act  for  the  assessment 
and  collection  of  these  taxes,  ou. the  ground 
that  by  such  adjudication  the  assessment  and 
levy  thertof  were  declared  void.  The  taxes 
in  tlie  formersuit  were  avoided  on  the  ground 
that  there  had  been  no  legal  nssessnient  or 
Jevy.  The  object  of  the  curative  act  wan  to 
create  an  obligation  on  the  part  of  those  who 
bad  been  benefited  by  the  improvement  to 
pay  therefor.  The  act  makes  direct  reference 
to  the  adjudication,  and  provides  for  a  reap- 
portionment and  reassessment  with  a  view 
to  a  redetermination  of  the  question  of  lia- 
bility. We  think  it  was  competent  for  tlie 
legislature  to  so  provide.  The  autliority  of 
the  legislature  to  provide  for  new  trials  or 
the  re-examination  of  issues  is  notquestioned. 
The  former  trial  determined  no  vested  inter- 
est or  right,  and  is  in  no  sense  a  bar  to  the 
proceeding  under  the  new  law. 

7.  Quite  a  number  of  questions  have  been 
urged,  not  referred  to  in  this  opinion,  but  we 
have  endeavored  to  discuss  the  principal  ones, 
and  with  the  space  already  devoted  we  must 
content  ourselves  by  saying  that  the  ques- 
tions have  received  consideration,  and  we 
think  none  of  them  are  fatal  to  the  Judg- 
ment. Some  of  the  questions  argued — with 
regard  to  errors  and  irregularities  in  the  pro- 
ceedings of  the  board — are  not  questions  for 
review  in  this  proceeding.  The  remedy  in 
such  cases  is  by  appeal  from  tlie  action  of 
the  Iward.  The  judgment  of  the  district 
court  is  aflSrmed. 


Rkese  et  aL 
Hkbshet  v. 


-Chambliss  v.  Jobnson  et  al. 

V.  Saxb.    Gaines  v.  Same. 

Same. 
(Supreme  Court  of  Iowa.    May  28, 1889.) 
Watxbs  A!rD  W^TaB-Cointsaa  — Taxatiom— Ar- 

'  FBAL. 

1.  Land  not  itself  overflowed,  but  which  Is  bq 
situated  as  to  t>e  indirectly  benefited  by  the  con- 
struction of  a  levee  to  prevent  an  overaow,  may 
be  ass^wed  with  the  cost  of  the  improvement. 

S.  Neither  Acta  21st  Oen.  Assem.  Iowa,  c.  139, 
allowing  an  appeal  from  assessments  for  the  con- 
-steuction  of  ditches,  drains,  and  water-oourses, 
nor  Acts  18th  Id.  c.  85,  authorizing  an  appeal  by 
one  aggrieved  by  the  action  of  the  supervisors  in 
locattng  such  dltob,  levee,  etc.,  or  In  fixing  the 
number  of  acres  benefited,  nor  any  other  law,  au- 
thorizes the  examination  of  the  question  as  to 
wtaetber  the  land  assessed  was  actually  benefited, 
upon  an  appeal  from  such  an  assessment,  as  the 
former  act  does  not  apply  to  levees,  and  the  latter 
only  allows  an  appeal  from  an  order  fixing  the 
limiits  of  the  territory  proposed  to  be  included  in 
the  district  to  be  assessed,  and  not  from  an  assess- 
ment actuallv  made. 

Appeals  from  district  court,  Muscatine 
county:  C.  W.  Watekuan,  Judge. 

The  plaintiffs  and  appellants  are  the  own> 
era  of  land  upon  which  assessments  were 
made  to  pay  for  the  construction  of  a  levee 
on  the  west  t>ank  of  the  Mississippi  river 
from  a  point  in  Muscatine  county,  near  the 
city  of  Muscatine,  to  a  point  near  Port  Lou- 
Js.i,  in  Louisa  county.    The  plaintiffs  ap- 


pealed from  an  order  assessing  their  lands  to 
the  district  court,  where  trials  were  had,  and 
the  assessments  were  held  to  be  valid.  The 
defendauts  are  the  auditor  and  board  of  su- 
pervisors of  Muscatine  county.  Plaintiffs 
appeal. 

Richman  &  Burke  and  /.  Carshaddan, 
for  appdlants.  Netoman  A  Blake,  Jayne  e£ 
Kauffman,  H.  J.  Laudtr,  and  E.  B.  Tucker, 
for  appellees. 

BoTHROCS,  J.  1.  In  the  case  of  Richman 
v.  Board,  etc.,  70  Iowa.  627, 26  N.  \V.  Rep.  24, 
it  was  held  that  an  assessment  made  to  pay 
for  the  construction  of  the  levee  in  question 
was  void,  upon  grounds  not  necessary  to  be 
repeated  here.  After  that  assessment  was 
made  the  general  astsembly  passed  a  curative 
act,  by  which  the  construction  of  the  levee 
was  legalized,  and  provision  made  for  an  as- 
sessment of  the  costs  thereof  upon  the  lands 
adjacent  thereto  and  benefited  thereby.  See 
chapter  17,  Acts  1886.  An  assessment  was 
made  under  the  act,  and  from  said  assess- 
ment appeals  were  taken  to  the  district  court, 
from  which  these  appeals  were  taken  to  this 
court.  The  several  causes  were  tried  by  the 
court  without  a  jury.  The  appellants  called 
and  examined  witnesses  upon  the  question 
as  to  whether  their  lands  were  benefited  by 
the  construction  of  the  levee.  It  was  sought 
to  sliow  that  the  building  of  the  levee  had 
not  benefited  their  lands;  that  the  same  were 
never  subject  to  overflow  from  the  river,  but 
that  whatever  overflow  of  water  they  were 
subjected  to  was  caused  by  back-water  from 
Muscatine  slough,  and  by  streams  from  the 
west.  Without  reciting  all  of  the  evidence 
offered  and  introduced  upon  the  part  of  ap- 
pellants, it  is  sufficient  to  say  that  they  claimed 
the  right  to  show  that  the  parts  of  their  tracts 
of  lanit  which  were  assessed  were  in  no  man- 
ner benefited  by  the  construction  of  the  levee. 
The  court  held  that  this  class  of  evidence 
was  not  competent,  and  that  the  only  ques- 
tion which  could  be  determined  upon  the  ap- 
peal was  whether  the  lands  of  the  appellants 
were  situated  within  the  proper  d^trict  or 
territory  upon  which  a  legal  assessment  could 
be  made.  The  levee  in  question  was  of  more 
than  mere  local  concern.  It  extended  from 
the  city  of  Muscatine,  down  through  that 
county,  and  into  Louhia  county.  There  is 
a  large  body  of  lowlands  on  the  west  side  of 
the  river.  Between  these  lowlands  and  the 
hills  and  bluffs  there  is  a  slough,  which  ex- 
tends from  the  south  part  of  the  city  of  Mus- 
catine down  into  Louisa  county.  The  low- 
land between  the  slough  and  the  river  is  called 
"Muscatine  Island. "  All  of  the  lands  of  ap- 
pellants, with  one  exception,  are  on  the  isl- 
and. In  fixing  the  territory  to  be  assessed, 
parts  of  the  lands  of  appellants  were  includ- 
ed. Now,  upon  an  appeal  from  the  assess- 
ment, if  it  were  competent  for  appellants  to 
show  that  their  lands  ought  not  to  be  assessed 
because  they  were  not  within  the  district  or 
territory  benefited  by  the  levee,  we  think 
that  they  failed  to  make  such  showing.    It 
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was  not  sufficient  for  tbem  to  prove  that  the 
parts  of  their  land  which  were  assessed  were 
not  directly  benefited  by  the  improvements. 
Lands  are  benefited  by  iaiprovements  which 
drain  swamps  and  overflowed  lands  in  the 
vicinity.  Tlie  means  of  access  to  the  lands 
at  all  times  is  a  material  consideration  in  de- 
termining whether  a  given  tract  should  be 
assessed,  and  tlie  health  and  welfare  of  the 
public  in  the  vicinity  are  proper  subjects  of 
inquiry  in  fixing  tlie  boundarifS  of  the  terri- 
tory laeiieflted  by  the  impiovement.  Indeed, 
we  tliink  that  if  the  adjacent  highlands, 
which  were  not  at  all  affected  by  direct  over- 
flow, were  benefited  by  the  improvement  of 
means  of  access  by  roads,  and  by  the  reclaim- 
ing of  low  wet  lands  in  the  vicinity,  they 
might  be  assessed  in  the  amount  of  their 
proper  and  just  proportion  of  the  cost  of  the 
improvement. 

2.  But  in  our  opinion  it  is  not  competent, 
upon  an  appeal  of  this  kind,  to  introduce  ev- 
idence,  further  than  to  show  ttiat  the  land  in 
question  was  not  assessed  in  its  proper  pro- 
portion. It  is  contended  that  onder  chapter 
189  of  the  acts  of  the  Twenty-First  General 
Assembly  It  is  allowable,  upon  an  appeal,  to 
show  that  the  lands  assessed  were  not  bene- 
fited by  the  improvement.  But  that  act  ap- 
plies to  "ditches,  drains,  and  water-courses," 
and  no  mention  is  made  therein  of  improve- 
ments by  means  of  levees.  Whether  levees 
were  omitted  from  the  act  by  accident  or  de- 
sign we  have  no  means  of  determining. 
Aside  from  that  act,  there  is  no  express  pro- 
vision of  the  statute  autlwrizing  such  an  in- 
quiry. It  Is  provided  by  chapter  85,  Laws 
18th  Gen.  Assem.,  that  "any  person  a<;grieved 
by  the  action  of  the  board  of  supervisors  in 
locating  said  ditch,  drain,  or  [levee,]  or  in 
fixing  the  number  of  acres  benefited  "by  rea- 
son of  the  construction  of  such  ditch  or  drain, 
shall  have  the  riglit  to  nppeal  to  the  circuit 
[district]  court  of  the  county  in  which  such 
person's  land  may  be  situated."  This  con- 
templates an  appeal  from  the  order  fixing  the 
limits  of  the  territory  proposed  to  be  included 
in  the  district  of  lands  to  be  assessed,  and 
not  from  an  assessment  actually  made.  In 
such  cases  it  would  seem  that  the  only  qnes- 
tiun  which  can  be  determined  is  whether  the 
commissioners  or  supervisors  hare  fixed  the 
proper  limits  to  the  lands  to  be  taxed. 

Special  assessments  for  improvements  up- 
on streets,  opening  roads,  constructing  pub- 
lic ditches  and  drains,  and  the  like  are  usu- 
ally attended  with  many  difficult  questions. 
If  every  owner  of  property  is  permitted  by 
an  appeal  from  an  assessment  to  show  that 
bis  property  ought  not  to  be  assessed  be- 
cause il  receives  no  benefits,  It  would  lead 
to  almost  endless  litigation,  and  practically 
defeat  the  construction  of  improvements  of 
this  character.  The  assessment  is  an  exer- 
cise of  the  power  of  taxation.  It  may  be  by 
express  legislative  enactment,  or  through 
such  instrumentalities  as  commissioners  or 
boards  of  supervisors;  and  when  thus  deter- 
mined, like  any  other  tax,  it  is  not  competent 


to  qnestion  the  assessment  only  In  so  far  as 
it  may  be  unequal,  as  compared  with  other 
property  in  the  taxi  ng  district.  Gooley ,  Tax '  n, 
449;  Teegarden  v.  Racine,  56  Wis.  545,  14 
X.  W.  Bep.  614;  Dickson  v.  Bacine,  61  Wis. 
645,  21  N  W.  Bep.  620. 

We  think  that,  in  the  absence  of  express 
legislative  authority  tor  an  inqniry,  upon 
appeal,  into  the  question  as  to  whether  the 
appellants'  lands  were  within  the  boundaries 
of  the  territory  properly  assessable,  it  was 
not  competent  to  consider  thnt  qnestion,  and 
that  the  judgment  of  the  district  court  in  the 
several  cases  under  consideration  should  be 
afllrmed. 


McKay  e.  Woodkuff,  Sheriff. 

(SupremiB  Court  of  Iowa.    Hay  14, 1888.) 

CRTKiirAi.  Law— JvoomrrT— -PABDOif. 

1.  Code  Iowa,  tit.  as,  o.  S4,  gives  oerOfied  copies 
of  judgments  for  fine*  all  the  force  of  warrants, 
and  the  sheriS  is  authorized  to  arrest  and  commit 
thereunder;  no  return  being  reqnired  until  after 
commitment.  Certain  copies  of  such  iudgmants 
were  returned  " Nothhig  mada, "  and  "  Not  losnd, " 
and  were  placed  in  the  clerk's  offloe.  Afterwards 
they  were  again  issued,  and  defendant  ai-rested 
and  detained  thei-eunder.  Held,  that  the  validity 
of  the  copies  as  warrants  was  nnafleeted  bj  the 
former  retuma,  whiob  were  unauthorised  by  s^d 
statute. 

2.  The  district  attorney  has  no  power  to  accept  a 
less  sum  in  satisfaction  of  the  fine,  and  to  enter 
satJBtacUon  of  the  judgment  upon  the  payment  of 
the  commuted  fine,  though  the  board  of  supervis- 
ors of  the  county  attempt  to  confer  suoh  power  on 
him,  and  though  by  reason  of  defendant's  financial 
condition  socb  a  compromise  la  desirable;  as  au- 
thority to  commute  fines,  etc.,  is,  by  Const.'  Iowa, 
art.  4,  i  16,  reposed  exclusively  in  the  governor. 

3.  The  entry  of  satisfaction,  under  such  circum- 
stances, being  void  on  its  face,  is  no  bar  to  further 
proceedings  to  collect  the  fine,  though  it  has 
never  been  set  aalde. 

i.  A  commutation  of  a  flue  by  the  Kovemor. 
so  far  as  it  relates  to  and  is  a  lien  on  certain  land 
of  defendant,  and  no  further,  and  made  opon  the 
express  conditions  that  the  coats  of  the  prosecu- 
tion shall  be  paid,  and  that  thedefendant  shall  not 
engage  again  in  the  unlawful  sale  of  liqnor  In  the 
state,  is  no  bar  to  a  sulisequent  arrest  and  impris- 
onment. 

5.  Even  if  such  a  commutation  applied  to  de- 
fendant's personal  liability,  it  would  be  InefTectn^ 
unless  it  appeared  that  the  conditions  mentioned 
were  compiled  with. 

Appeal  from  an  order  of  Hon.  J.  E.  John- 
son, Jv.  in  a  haheat  corpus  proceeding. 

Bolton  d  McCoy,  fur  appellant.  HaskiU 
tft  Qrter,  for  appellee. 

GrvEN,  C.  J.  1.  The  order  remanding  ap- 
pellant to  custody  was  made  May  25.  1887, 
and  an  appeal  duly  perfected  on  the  same  day. 
Sei)tember  25,  1888,  appellee  filed  his  motion 
to  dismiss  the  appeal,  and  affirm  the  order 
appealed  from,  because  of  appellant  having 
failed  to  file  an  abstract  of  the  record.  Code, 
§  8182,  as  amended,  chapter  66,  Laws  1874, 
provides  "that  no  appeal  to  the  supreme  court 
of  the  state  shall  be  dismissed,  or  judgment 
of  conrt  twlow  affirmed,  because  the  said 
cause  was  not  docketed  or  transcript  filed  in 
supreme  court,  if  it  be  maile  to  appear  that 
an  appeal  was  taken  in  good  faith,  and  not 
for  delay,  or  if  from  the  conduct  of  appellee 
Digitized  by  VjOOQIc 
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or  hia  coanael  appellant  was  indaced  to  be- 
lieve no  motion  to  diamies  or  affirm  would  be 
made. "  It  Hppears  from  appellant's  shewing 
in  resistance  to  tite  motion  that  the  appeal 
was  talien  in  good  faith,  and  not  for  dday, 
and  that  tbe  delay  ia  praaeenting  it  was  in 
part  unavoidable,  nnd  in  part  by  coBBeot. 
We  think  the  motion  to  dismiss  and  affirm 
shoald  be  overruled. 

2.  Appellee,  sa  sheriff  of  Mahaska  county, 
detains  appellant  in  the  jail  of  said  county  by 
virtue  of  three  mittimi  issned  on  three  sep> 
arate  judgments  for  Ones  and  oosts  against 
appellant  in  tbe  district  court  of  said  county. 
Appellant  daims  that  his  detention  is  illegal, 
(1)  becaoae  tbe  miMmi  npoo  which  he  is 
held  were  Issued,  executed,  and  returned  to 
tbe  clerk's  office  yean  before  it  was  attempt- 
ed to  execute  tbem  by  appellee  taking  them 
again  from  tbe  files  of  the  clerk's  ^sUct,  and 
taking  appellant  into  custody  under  them; 
and  (2)  because,  wben  these  several  mitUmi 
were  executed  by  appellee  taking  appellant 
into  costody,  the  Judgments  bad  been  satis- 
fied ot  record.  Tbe  record  shows  three  judg- 
ments for  costs,  and  three  for  floes  and  costs, 
in  state  cases,  against  appell&nt,  aggregating 
•560.80;  the  three  for  fines  and  cost*  amount- 
ing to  •1.494.30.  CertiSed  copies  of  the 
judgment  entries  were  issned  in  1885  to  the 
sberiff  in  each  of  the  three  oases  wherein 
floes  were  assessed.  Within  a  few  months 
after  their  issue  each  was  returned  to  the 
clerk,  one  return  being,  "Nothing  made;" 
the  others,  "Defendant  not  foond  in  this 
state."  By  referring  to  chapter  84,  tit.  25. 
Code,  it  wUl  be  seen  that  the  certiQed  copies 
of  these  Judgment  entries  had  tiie  force  and 
effect  and  conferred  the  same  authority  as 
warrants, — that  under  them  the  sheriff  was 
required  to  arrest  and  commit  the  af^liant, 
and  that  no  such  returns  as  were  made  are 
required  or  authorised.  No  return  is  an- 
tborized  until  after  commitment.  It  was  the 
duty  of  tbe  sheriff  to  hold  tltese  certified  cop- 
ies until  executed  by  arrest  and  commitment, 
and,  if  that  was  not  accoraplisbed  during  his 
tern)  of  ofilce,  to  turn  them  over  for  execution 
to  bis  successor.  Such  warrants  do  not  expire 
by  lapse  of  time,  nor  by  being  returned  to  the 
clerk  unexecuted. 

3.  It  appears  that,  before  the  arrest  com- 
plained of,  entries  were  made  upon  the  rec- 
ord of  each  of  these  judgments,  sliowing  them 
satisfied.  These  satisfiictions  were  by  J.  A. 
Donnell,  district  attorney,  "and  in  consid- 
eratioB  of  tbe  sum  of  $175  in  hand  pidd  by 
Bolton  &  MoCoy,  attorneys  for  A.  McKay, 
and  by  virtoeof  authority  given  by  tbe  board 
of  superrisoni  of  Mahiiska  couoty,  Iowa." 
Section  16.  art.  4,  Const.  Iowa,  and  section 
4712,  Code,  vests  the  power  to  grant  reprieves, 
commutations,  and  pardons,  and  to  remit 
fines  and  forfeitures,  solely  in  the  governor 
of  tbe  state.  Neitlier  tbe  district  attorney 
nor  board  of  supervisors  has  any  authority 
to  remit  fines.  Tbe  fact  that  tbe  compromise 
made  was  desirable,  because  of  a  prior  mort- 
gage on  appellant's  real  estate,  did  not  con- 


fer authority  on  the  district  attorney  or  board 
of  supervisors  to  remit  any  part  of  the  fines. 
Such  a  fact  might  well  be  addressed  to  the 
•zecutive. 

4.  It  is  claimed  that,  aa  these  judgments 
were  satisfied  of  record,  appellant  was  not 
amenable  to  arrest  until  the  satisfactions 
were  set  aside.  The  records  show  upon  their 
face  that  the  satisfactions  were  without  au- 
thority; that  they  were  absolute  void; 
benoe  tb^  were  no  bar  to  further  proceed* 
ings  to  enforce  tbe  Judgments. 

5.  0.  M.  Kohn  held  appellant's  notes  for 
about  •8,600,  secnred  by  mcNtgage  an  part 
of  a  certain  lot.  which  mortgage  was  supe- 
rior to  the  Judgments  under  notice.  On  M&y 
20.  1886,  tbe  governor  granted  a  comraatap 
tion  to  appellant  in  theae  words:  "Now. 
therefore,  I,  William  Larrabee,  governor  of 
tbe  state  of  Iowa,  do  hereby  commute  said 
judgments,  so  far  as  to  release  said  above- 
described  property  from  the  Hens  ecoasioned 
by  said  Judgments,  but  in  no  manner  to  re- 
lieve said  A.  McKay  from  bis  personal  lia- 
bility in  the  premises.  Tlds  oonuuutatioD  is 
granted  upon  the  condition  that  said  MoKay 

:  sliali  pay  all  costs  assesaed  against  him  in 
i  said  cases,  and  upon  bis  giving  a  pledge  to 
I  forever  refrain  from  engaging  in  t^e  saloon 
I  business  in  Iowa  in  violation  of  law." 
I  Clearly,  this  commutation-was  limited  to  the 
i  release  ot  the  properly,  and  in  no  manner 
I  relieves  appellant  from  bis  personal  liability. 
I  If  it  did,  it  does  not  appear  that  McKay  has 
I  eoaaplied  witb  tbe  condition  npon  wbidi  the 
'commutation  was  granted.  Tbe  order  of 
I  Hon.  J.  K.  Johnson,  J.,  remapdiug  appei- 
I  lant  to  tbe  custody  of  ^>pell0e,  sherUt,  is  af- 
Iflrmed. 


OQZ  «.  BUBUMOTOM  &  W.  BT.  OO. 

(Supreme  Court  of  Iowa.    May  16, 188B.) 

RaII/ROAV  CoUPANISS— EjIXINO  BtOOK — D.UIAOBS.  . 

1.  Plaintiff's  mare  was  In  his  field,  through  wbioh 
defendant's  unfenoed  railroad  passed,  and  was 
f  onnd  in  the  moming  with  a  bind  left  broken,  and 
one  fore  ley  and  her  head  braised.  ThepIaiDtUrooa. 
tended  that  she  waa  iajured  by  a  train,  while  de- 
fends nt  alleged  thattbe  Injury  resulted  from  failing 
into  a  oattle-guard.  The  Injury  itself  was  more  con- 
•isteBt  with  the  fbrmer  theory,  niere  was  snow 
on  tlie  ground,  and  she  was  tracked  to  a  point 
about  opposite,  and  six  feet  from  the  end  of  a  cat- 
tle-guard,'where  she  seemed  to  have  lain  on  the 
ground,  but  no  traoks  were  discovered  between 
that  point  and  the  traolc,  which  waa  slightly  ele- 
vated above  the  irrotind.  Plaintiff  testified  that 
he  saw  her  tracks  between  the  rails,  some  dis- 
tance back  of  and  leading  to  the  gnard,  but  there 
were  other  horses  in  the  fleld  by  which  the  tracks 
might  have  been  made.  For  some  distaoce  back 
of  the  guard  tufts  of  her  hair  were  found  on  .the 
rails,  and  also  on  the  guard  itself,  but  no  other 
evidenoes  of  any  struggle  at  the  gnard  were  ob- 
served. The  esglneer  and  flreman  of  a  train  that 
passed  In  the  night  testified  that  no  horse  was 
struck  or  frightened  by  their  train.  Held,  that  the 
erldenoe  sustained  a  verdict  tor  plaintiff. 
'  3.  After  verdict  In  sach  case  for  greater  dam> 
ages  than  are  alleged,  it  Is  error  to  allow  an  amend- 
ment to  the  complaint  increasing  tbe  sum  claimed, 
and  a  judgment  for  tbe  amount  assessed  will  be 
modified  on  appeal  by  reducing  the  amount  to  the 
snm  alleged  and  interest.  (     i^i^r%  I <? 
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Appetkl  from  district  court,  Mahaska  coun- 
ly;  DAVtD  Ryan,  Judge. 

This  is  an  action  at  law  to  recover  dam- 
ages for  the  alleged  killing  of  a  mare,  the 
property  of  plaintiff,  by  one  of  the  trains  of 
the  defendant,  while  operating  its  railroad. 
There  was  a  trial  by  jury,  and  a  verdict  and 
Judgment  for  the  plaintiff.  Defendant  ap- 
peals. 

Geo.  W.  Lafferty,  W.  L.  Cooper,  and  W.  D. 
Baton,  for  appellant.  Bolton  d  McCoy,  for 
appellee. 

RoTHROcK,  J.  1.  On  the  1st  day  of  De- 
cember, 1886,  the  plaintiff's  mare  was  turned 
into  an  inclosure  throngli  which  the  defend- 
ant's railroHd  whs  constructed  and  in  opera- 
tion. The  railroad  right  of  way  was  not 
fenced.  On  the  next  day  the  animal  was 
found  in  the  field,  some  distance  from  the 
railroad  track,  with  her  left  hind  leg  broken, 
a  bruise  behind  her  left  fore  leg,  and  a  bruise 
on  her  bead.  She  was  taken  to  plaintiff's 
barn,  and  died  on  the  next  day.  Tlie  ground 
was  covered  with  snow  at  the  time,  to  the 
depth  of  about  one  foot.  An  investigation 
was  at  once  made,  to  ascertain  the  cause  of 
the  injury.  She  was  tracked  back  to  a  point 
op|)0eite  a  cattle-guard  in  the  railroad,  where 
it  was  discovered  that  slie  had  either  fallen 
or  been  thrown  by  one  of  defendant's  loco- 
motive engines.  It  is  claimed  by  the  plain- 
tiff that  the  mare  was  struck  by  an  engine 
approaching  the  cattle-guani  and  carried 
along  to  the  guard,  and  thrown  off,  to  one 
side.  The  defendant  denies  that  the  animal 
was  struck  by  a  train,  or  that  she  was 
frightened  by  an  engine  and  ran  into  the 
cattle-guard,  and  strenuously  contends  that 
the  evidence  was  insnOicient  to  authorize  a 
finding  by  the  jury  that  the  accident  was 
caused  by  the  operation  of  its  road.  This  is 
the  ground  upon  which  a  reversal  of  the 
judgment  is  demanded.  It  is  not  to  be  de- 
nied that  a  careful  exarainatiun  of  all  the  ev- 
idence leaves  the  mind  in  doubt  upon  the 
question.  The  jury  were  authorized  to  find 
from  the  evidence  that  the  injured  leg  was 
not  merely  fractured.  All  of  the  witnesses 
who  examined  it  stated  that  it  was  ground 
up  between  the  pastern  joint  and  the  knee. 
One  witness  described  it  in  this  language: 
"The  left  hind  leg,  between  the  pastern  and 
knee,  was  all  mashed  up.  I  just  took  hold 
of  the  foot,  and  could  turn  it  round  any  way. 
It  was  just  ground  up."  There  are  but  two 
causes  to  which  the  injuries  can,  with  any 
fairness,  be  attributed, — one,  that  the  animal 
was  struck  by  a  train;  and  the  other,  that 
she  ran  into  the  cattle-guard.  The  manner 
in  which  the  leg  was  injured  is  not  consist- 
ent with  the  theory  that  it  was  caused  by 
jumping  into  tlie  cattle-guard.  There  is  a 
conliict  in  the  evidence  as  to  the  distance 
from  the  cattle-guard  at  which  the  imprint 
of  the  animal  in  the  snow  was  found.  All 
of  the  witnesses  agree  that  it  was  nearly  op- 
posite the  end  of  the  guard,  but  they  differ 
in  their  estimate  of  the  distance.    The  track 


and  cattle-guard  were  elevated  slightly  above 
the  ground  on  each  side.  We  think  tlie  jury 
was  warranted  in  finding  that  the  bed  mad* 
by  the  animal  in  the  snow  was  six  feet  dis- 
tant from-  the  cattle-guard.  Between  that 
point  and  the  guard  there  were  no  tracks  or 
marks.  Tlie  absence  of  tracks  or  marks,  or 
other  evidence  of  a  struggle  of  the  animal  at 
the  guard,  would  indicate  rather  that  she 
was  pitched  or  thrown  into  the  snow  by  an 
engine  than  that  she  fell  into  the  guard  and 
extricated  herself.  The  plaintiff  testified  aa 
a  witness  in  his  own  behalf,  and  stated  that 
he  saw  the  tracks  of  the  animal  at  some  dis- 
tance back  of  the  cattle-guard,  and  that  he 
followed  the  tracks  between  the  rails  up  to 
the  guard.  This  fact  is  inconsistent  with 
the  theory  that  the  mare  was  struck  by  an 
engine  and  carried,  or  dragged,  and  thrown 
off  at  the  point  opposite  to  the  culvert.  Then, 
ag^in,  some  three  witnesses  testified  that 
tliere  were  tufts  of  hair  found  along  inside 
one  of  the  rails  of  the  road  for  some  distance- 
heck  from  the  culvert,  and  that  in  color  the 
hair  corresponded  with  the  color  of  the  hair 
on  the  mare's  legs.  As  there  were  other 
horses  in  the  field,  this  would  indicatp  that 
the  tricks  leading  up  to  the  culvert  were  not 
made  by  the  mare  In  question.  Hair  was 
found  on  the  cattle-guards.  This  last  fact 
does  not  in  our  opinion  necessarily  establish 
the  theory  of  defendant  that  the  mare  jumped 
into  the  cattle-guard.  There  remains  the 
unaccountable  fact  that  there  was  no  evi- 
dence of  a  struggle  at  the  guard, — no  marke 
at  that  point,  except  the  hair  on  the  guard; 
and  it  is  difficult  to  account  for  the  hair  be- 
ing found  on  the  inside  of  the  rail  approach- 
ing the  cattle-guard.  The  theory  of  the  de- 
fendant, that  another  engine,  which  went 
aXong  the  road  afterwards,  in  the  opposite  di- 
rection, picked  np  the  hair  and  distributed  it 
along  the  rail,  does  not  strike  us  as  plausible. 
Thei'e  are  other  facts  in  the  case,  of  minor 
importance,  which  we  need  not  set  out  nor 
discuss.  Our  conclusion  is  that  the  jury 
were  authorized  in  finding  that  the  injury 
occurred  by  reason  of  contact  with  a  train  in 
some  way.  If  the  injury  was  inflicted  by  a 
train,  it  was  done  in  the  night.  The  engi- 
neer and  fireman  of  the  train  which  passed 
over  the  road  both  testify  positively  that  the 
train  did  not  strike  an  animal  at  or  near  the 
cattle-guard,  and  that  no  animal  was  fright- 
ened by  the  engine  and  ran  into  the  gnard. 
Defendant  insists  that,  with  this  positive 
evidence,  the  jury  should  have  found  for  the 
defendant.  As  we  look  at  the  cold  facts  of 
the  case  upon  paper,  we  are  free  to  say  that 
if  we  were  trying  it  anew,  and  determining 
it  from  the  preponderance  of  the  evidence, 
we  would  promptly  reverse  the  judgment. 
But  we  cannot  put  ourselves  in  the  place  of 
the  jury  and  the  learned  judge  of  the  court 
below.  Every  witness  who  comes  upon  the 
stand  has  a  presence,  so  to  speak.  "There  is 
the  manner,  the  demeanor,  the  hesitancy  or 
fluency  with  which  he  testifies,  and,  above 

all,  the  expression  of  face  or  countenance, 
gitizcd  byV^jOOy  I 
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which  often  produce  a  conviction  that  he  is 
trutlifnl,  or,  on  the  contrary,  oauses  doubt  as 
to  his  veracity.  All  this  evidence,  and  all 
Diese  aids  to  the  ascertainment  of  the  truth, 
passed  the  scrntiny  of  the  learned  district 
judge  in  a  motion  to  instruct  for  the  defend- 
ant, and  in  a  motion  for  a  new  trial,  and  we 
cannot  say  that  he  erred. 

2.  The  plaintifr  alleged  tn  the  petition  that 
the  mare  that  was  injnred  was  of  the  value 
of  $140.  Double  dnaiq^ea  were  daimed, 
under  the  statute,  but  there  was  no  proof  of 
notice  having  been  served  as  required  by 
law,  and  the  court  instructed  the  jury  that 
double  damages  could  net  be  allowed.  The 
jury  were  not  instruct^  to  add  interest  to 
the  value  of  the  aoimal.  The  verdict  whs 
for  0150.  It  was  retomed  oir  tlie  14th  day 
of  March,  1888.  Two  days  afterwards  the 
plaintiff  nooved  the  court  to  add  to  the  ver- 
dict returned  interest  at  6  per  cent  per  an- 
num from  the  time  of  the  injury.  This  mo- 
tion was  sustained,  and  judgment  was  ren- 
dered for  f  161 .55.  On  the  same  day  defend- 
ant moved  the  court  to  reduce  the  verdict  to 
9140,  and  that  judgment  be  rendered  for  that 
amount,  with  interest  from  the  time  plain- 
tiffs claim  became  due.  This  motion  whs 
overruled.  The  plaintiff  on  the  same  day 
filed  an  Amendment  to  his  petition,  in  which  he 
allefred  thatsald  mare  was  worth  9150 instead 
of  9140,  as  alleged  in  the  original  petition. 
Objections  to  tliis  amendment  were  over- 
ruled. The  defendant  now  asks  that  the  judg- 
ment be  reduced  to  $150.  These  subsequent 
proceedings  were  certainly  very  irregular. 
The  plaintiff  was  not  entitled  to  a  verdict  for 
more  than  $140.  But  defendant  conceded 
by  Its  motion  tliat  he  was  entitled  to  interest 
on  thqt  amount.  This  would  make  about 
$150.  The  judgment  should  have  been  en- 
tered for  tiiat  amount.  The  filing  of  an 
amendment  to  the  petition  after  verdict,  in- 
creasing the  amount  claimed,  ought  not  to 
have  been  allowed.  Tlie  judgment  will  be 
modified  by  reducing  the  same  to9140,  which 
will  draw  interest  at  6  per  cent,  per  annum 
from  March  14, 1888.    Modified  and  affirmed. 


KiLBorRNB  V.  Anderson. 
(/Supreme  Court  of  Iowa.    Haj  17, 1889.) 

EZSCOTOBS  AJfJ)  ADHIXIBTKiiTOBS— AJXOWAHOI  OV 
DEHANIia. 

1.  Though  upon  the  hearing  of  a  claim  against  a 
decedent's  eetste  boolu  of  account  are  Improperly 
admitted  to  establish  some  of  the  charges,  the  or- 
der of  allowaaoe  will  not  be  reversed  when  there 
are  other  items,  properly  established,  suiBclent  to 
make  up  the  amonnt  allowed,  as  it  will  be  pre- 
sumed that  the  items  attempted  to  be  proved  by 
the  books  were  rejected. 

3.  For  the  same  reason  the  introduction  of  evi- 
dence of  items  not  properly  oliargeable  against  the 
estate  does  not  require  the  reversal  of  the  order. 

Appeal  from  district  court,  Linn  county; 
J.  H.  Phbston,  Judge. 

Proceeding  on  the  probate  side  of  the  court 
for  the  allowance  of  a  claim  against  the  estate 
sf  which  defendant   la   the  administrator. 


From  an  order  allowing  It  defendant  appeals. 
B.  Ai  Holcomb,  for  appellant.    O.  J,  Dea- 
con, for  appellee. 

BxoK,  J.  1.  Defendant  is  the  administra' 
tor  of  the  estate  of  John  F.  Sweet,  deceased. 
Plaintiff's  claim  against  the  estate,  which  he- 
seeks  to  enforce,  is  baaed  upon  an  account 
which  has  been  running  for  a  great  many 
years,  tiie  first  item  bearing  date  in  1859,  and 
it  isclaiuied  that  continuous  transactions  are- 
shown  by  tite  account  to  1886. 

2.  Defendant  insists  that  there  is  no  legal 
evidence  tending  to  establish  plaintiff's  ac- 
count aocruiiig  prior  to  1861;  that  plaintiff 
was  paid  for  the  items  in  tiie  account  up  t» 
1868;  and  that  tliere  was  a  break  in  the  ac- 
count, so  as  to  destroy  its  continuity,  in  1866. 
For  these  reasons  he  insists  no  allowance 
should  be  made  for  the  items  accruing  before 
the  last-named  date.  But  we  think  we  may 
disregard  all  items  prior  to  1868,  and,  starting 
with  a  balance  shown  to  be  due  at  that  dat^ 
we  will  find  that  the  evidence  eetabiisbes 
with  reasonable  certainty  an  indebtedness  on 
the  part  of  the  estate  to  plaintiff  equal  or  ex- 
ceeding the  amount  allowed  by  the  judgment 
of  the  district  court. 

8.  It  is  Insisted  that  the  Indebtedness 
shown  by  the  account  from  1871  to  1879  was 
chargeable  to  a  copartnership  of  which  plain- 
tiff's intestate  was  a  member.  We  think  the 
evidence  fails  to  sustain  this  position.  The 
intestate^  it  is  shown,  did  not  himself  recog- 
nize one  of  these  partnerships;  another  is 
shown  not  to  have  existed:  and,  by  an  ar- 
rangement between  all  of  the  parties,  the  in- 
testate assumed  to  pay  the  indebtedness  of 
the  other  firm  to  plaintiff. 

4.  In  our  opinion,  the  account  was  con- 
tinuous. It  was  of  tiie  transnctions  between 
the  parties  pertaining  to  plaintiff's  employ- 
ment by  deceased.  This  employment  was 
practically  continuous.  Plainlifl  was  con- 
stantly employed  when  there  was  work  to  be 
done,  or  when  temporary  matters  did  not  in- 
terrupt his  employment.  We  think  the  evi- 
dence quite  clearly  shows  that  his  employ- 
ment was  continuous  during  all  of  this  Xowg 
period  of  time,  though  prices  and  the  rate  of 
compensation  may  have  been  varied  at  dif- 
ferent times.  The  employment  being  oon- 
tinuous,  the  charges  for  services  rendered 
tliereln  are  continuous. 

5.  Plaintiff's  books  of  accounts  contained 
cliarges  for  cash  and  notes,  which  defendant 
insists  are  not  proper  items  to  be  established 
by  the  books  of  accounts.  Admitting  the 
correctness  of  this  position,  it  is  to  l>e  pre- 
sumed that  the  court  below  rejected  these- 
items,  as  the  judgment  is  not  in  a  sum  suffi- 
ciently large  to  cover  them,  together  with 
the  items  properly  established  by  the  books 
of  account. 

6.  Counsel  complain  of  evidence  by  plain 
tiff  pertaining  to  the  t)ook-accounts  which 
identified  the  books,  or  explained  charges  by 
showing  tlie  dates  thereof  and  tlie  like.     We 
think  tills  evidence  was  rightly  admittedr> 
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Tba  books  themselves,  we  think,  were  right- 
ly admitted  in  evidence. 

7.  Certain  items,  amounting  to  about  S67, 
were  on  account  of  transactions  had  with 
the  widow  after  the  death  of  intestate.  If  it 
be  admitted  that  these  items  are  not  charge- 
able against  the  estate,  it  is  not  a  ground  of 
revernl,  as  it  does  not  ai^>ear  that  th^  ir&n 
allowed  hj  tiM  district  court.  \Va  will  pr^ 
Bume  they  were  not,  as  the  evidence  estab- 
Ushes  other  items  making  up  the  ainouat  of 
the  judgment,  which,  we  wili  presume,  was 
rendered  ft>r  the  items  prof>erly  chargeable 
to  decedent.  The  faregoing  discossion  dis- 
poses of  all  questions  in  the  otsOi  The 
Judgment  of  the  district  ooart  is  affirmed. 


B[ruii>knieb  tt  ol.  V.  Shields  et  al. 
(Supreme  Court  of  Iowa.  May  17, 1889.) 
Hbw  Triu^-Misoonduct  of  JtlBT. 
In  an  action  on  b  note,  the  execution  of  which 
was  Bdmitted,  the  main  question  was  as  to  who 
wrote  a  receipt  olfered  taflvideace,  it  being  coo- 
tanded  that  tae  same  person  wrote  both  the  note 
and  receipt.  After  deliberating  for  some  time,  the 
}nry  requested  the  note  for  the  purpose  of  compari- 
son ;  aka  the  papers  la  the  case  with  a  copy  of  the 
note,  not  in  the  same  handwriting  ■■  tho  original, 
were  sent  them  without  the  knowledge  of  the 
party  against  whom  the  verdict  was  subsequently 
renaersd.  The  jury  oompared  the  documents  thinlc- 
Ing  they  had  the  original  note.  HaU,  that  the 
▼eidiot  should  be  set  aside  without  any  Inquiry 
Into  the  effect  on  the  minds  of  the  jury  produced 
by  the  mistake. 

Appeal  from  district  court,  Mahaska  conn- 
tiy;  Datid  Rtan,  Judge. 

Petition  by  plaintiffs  for  a  new  trial  under 
section  3155  of  the  Code.  There  was  an  or- 
der granting  a  new  trial,  and  ib»  defendants 
appeal. 

Qeo.  W.  Laffert^  and  9.  C.  Morgan,  for 
^pellanta.  Bosquet  A  Barl  and  John  F. 
Loot/,  for  appellees. 

ORANesR,  J.  The  sufflcienQy  of  the  pe- 
tition in  titls  case  was  determined  in  this 
ooart,  and  the  case  is  reported  in  70  Iowa, 
438,  80  N.  W.  Bep.  681.  It  ia  again  before 
OS  on  errors  assigned  upon  the  trial.  The 
action  was  upon  a  promissory  note,  the  exe- 
ootioa  of  which  was  admitted.  Ttie  exami- 
nation invelTcd  to  some  extent  an  inquiry  as 
to  who  wrote  a  certain  receipt,  there  being 
testimony  that  the  same  penon  wrote  the 
receipt  and  the  note  in  suit.  The  receipt 
was  in  evidence  but  not  the  note.  After  the 
jury  retired  for  delit)eration,  they  desired 
the  note  for  comparison  with  tlie  receipt, 
and  sent  the  baliff  for  it.  Tlie  papers  in  the 
Oase,  with  a  copy  of  the  note  attached,  were 
taken  to  the  jury.  Ttie  copy  was  not  in  tlie 
handwriting  of  the  original  note,  but  it  was 
used  by  the  jury  supposing  it  to  l>e  the 
original.  These  facts  are  not  disputed.  The 
main  ooatroversy  is,  bow  did  these  papers 
get  to  the  jury?  Aj  to  this,  the  testimony 
is  not  entirely  clear,  and  there  is  a  dispute 
as  to  the  facta.  Appellees  insist  tliat  they 
were  there  witliout  their  knowledge  or  con- 


sent, white  appellants  claim  that  tlie  testi- 
mony shows  tiiat  they  were  sent  there  by 
the  court  when  tlie  attorney  for  appellees 
was  present,  and  without  objection;  or  that 
the  court,  after  sending  them,  notified  the 
attorney,  and  that  no  objeetioa  was  made. 
The  facta  in  this  respect  wre  is  dispute,  and 
are  to  be  found  from  the  evldoace.  This  is 
an  oEdinary  proeefding  for  the  pnrpose 
of  trial.  Coda,  §  3155.  We  only  coaaider 
errors  assigned  and  Mgtied  in  such  cases. 
It  could  not  well  lie  dispated  that,  if  ttie  jury 
without  consent  of  tiM  appellees  bed  a  copy 
of  the  note,  and  used  it  as  evidence  on  the 
theory  that  it  was  the  original  when  it  was 
BO  part  of  the  teatimony  introdaeed,  it  would 
neeessitate  a  new  t)^.  The  oourt  lielow 
seems  to  have  fonwl  the  facts  with  ttie  ap- 
pellees. Thetestimony  was  sdmitted  against 
ttie  objections  of  the  appellants,  tending  to 
afaow  the  effect  of  the  note  as  evideaee  on 
the  minds  of  tiie  jury  t  and  their  answers  tend 
to  show  that,  in  oenaequenco  of  it,  they  ar- 
rived at  an  entirclyapfiasite  oonclaslea:  and 
it  is  orged  that,  under  the  deeiaions  of  this 
court,  sueh  testimony  is  Incompetent.  If, 
for  the  purpose  of  tlw  oase,  we  concede  this, 
the  result  ia  not  changed;  aa  with  our  view, 
if  the  note  was  improperly  th«e  and  used 
as  evidence,  that  fact,  without  inquiry  as  to 
its  effect,  should  neeessitato  a  new  trial;  and 
such  (act  must  have  been  found  by  tbe  dis- 
trict court.    Adirmed. 


EvAKS  0.  Phelps. 

(Supreme  Court  of  Iowa.    Hay  18, 188B.) 

Reuoval  or  Causss— Fbox  Jdstics'b  Coobt. 

The  laws  of  Iowa  do  not  snthorisa  the  transfer 

of  an  action  from  a  justice's  court  to  the  district 

oonrt^  bafore  fiaal  Jodgment,  thoogh  tfaa  parties 

conseot  thereto. 

Appeal  from  district  court,  Maliaskaoonn- 
tf;  David  Btan,  Judge. 

This  soft  was  originally  oommeneed  before 
the  mayor  of  the  city  of  Oskaloosa.    The 
venue  of  the  action  was  ohanged  to  a  justice 
of  tbe  peace,  where  there  were  two  trials  by 
jury,  in  t>oth  of  which  the  jury  failed  to 
agree  upon  a  verdict.     Thereupon  tbe  coun- 
sel for  the  parties  entered  Into  an  agreement 
to  transfer  tbe  cause  to  the  district  court  for 
trial.   The  cause  was  docketed  in  the  district       ' 
court,  and  the  defendant  moved  the  court  to 
dismiss  it,  upon  the  ground  that  the  transfer 
of  tbe  cause  was  unauthorized  by  law,  and       ' 
conferred    no   jurisdiction  on    the  diatrict 
conrt.  The  motion  to  dismiss  was  sustained,       i 
and  plaintiff  appeals. 

/amea  A.  Rtoh  for  appellant.  ^Kanchard 
<t  Preston  and  BaskM  (ft  tfresr,  tor  ap- 
pellee. 

RoTHBOCK,  J.  The  action  was  apon  an  | 
aooount  Cor  money  received.  The  amount 
in  controversy  was  #80,  and  tbe  appeal 
comes  to  us  upon  a  oertiOcate  of  the  trial 
judge,  in  which  tbe  quesftion  for  determina- 
tion is,  in  sufastauoe,  whdbher  tbe  agreement 
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to  transfer  the  cKUse  to  the  district  court  for 
trial  was  binding  on  the  defendant,  and 
whether  the  stipulation  invested  the  court 
witli  jarisdiation  of  the  cituse>.  It  is  provid- 
ed by  section  3575  of  the  Code  that  any  per- 
son aggrieved  by  the  final  judgtuent  of  a 
justice  of  the  peace  may  appeal  therefrou]. 
The  jurisdiction  of  our  courts  is  prescribed 
by  statute,  and  there  Is  no  provision  made 
for  the  transfer  of  actions  of  tliis  kind  from 
a  justice  of  the  peace  to  the  district  court. 
On  the  contrary,  the  statute  contemplates 
that  a  cause  of  this  character,  once  com- 
menced before  a  Justice  of  the  peace,  shall 
proceed  to  a  final  determination,  and  the  only 
provision  made  for  transferring  it  to  the  dis- 
trict court  is  by  <ttppeal.  The  plaintifl  may, 
of  course,  dismiss  bis  action,  and  commence 
it  anew  in  any  other  court  having  juriadio- 
tion.  The  question  presented  In  this  case 
has  not  been  heretofore  determined  by  this 
court.  We  reach  the  conclusion  that  the  dis- 
trict court  did  not  have  juris. IJction  of  the 
cause,  for  the  reason  that  the  transfer  does  not 
appear  to  be  au  thoriiwd  by  auy  prov  ision  of  the 
statute.  It  is  not  allowable  under  the  prac- 
tice act  prescribed  for  justices  of  the  peace, 
nor  by  any  provisitm  of  the  statute  for 
change  of  place  of  trial  from  one  court  to 
anotiier.  This  disposition  of  the  case  ren- 
ders it  unnecessary  to  determine  the  ques- 
tions presented  by  appellee  upon  motions  to 
dismiss  the  appeiU.    AfBirmcd, 


BoAF  «.  KmenT.   ■ 
(Supreme  Vourt  of  Iowa.    Msy  IT  1889.) 

AOXniISTBATOM— AlXOTTANOS  OF  DsiIAKDS. 

Code  Iowa,  $  S^l.  prorides  that  all  tilaims 
of  the  foBrth  olaaa  anlast  a  decedent  shall  be 
barred  anleia  filed  lor  adjudication  within  12 
months  atter  the  giving  of  notioe  of  adiiiiaiitra- 
tion,  except  for  certain  specified  reasons  entitling 
the  claimant  to  equitable  relief,  one  of  whldh  is  the 
ezistenoe  of  "peculiar  oiroanutanees. "  A  claim- 
ant's ezcuM  for  a  delay  of  nearly  two  years  was 
that  she  was  informed  and  believed  that  the  statute 
prescribed  two  years  Instead  of  one  as  the  time 
within  which  the  claim  must  be  filed,  bavlng  been 
•o  advised  by  a  lawyer  of  a  diilerent  state,  where 
ehe  lived.  She  also  alleged  that  she  was  unable,  at 
the  time  she  learned  of  the  appointment  of  the  ad- 
ministratrix of  the  debtor's  estate,  to  employ  coun- 
aeL  Upon  learning  of  the  appointment,  she  wrote 
to  tba  administratrix  givinir  notioe  of  the  aiaha; 
baviDg  information  then  which  indnoed  her  to  be- 
lieve that  It  woald  be  neceseaiy  to  employ  counsel 
to  prosecute  the  claim.  When  she  filed  the  daim, 
the  estate  was  still  unsettled  and  solvent.  Held, 
that  the  excuse  was  insufilcieat  to  take  the  case 
out  of  the  statute. 

Appeal  from  district  court,  Boone  county; 
S.  M.  Wbavsx,  Judge. 

The  plaintiff  filed  a  claim  against  the  es- 
tate of  D.  B .  Knight,  deceased.  The  defend- 
ant, F.  A.  y.  Knight,  administratrix  of  the 
estate,  demurred  to  the  claim.  The  demurrer 
was  sustained,  and  plaintiCf  appeals. 

W.  S.  Bickaler,  for  appellant.  Crooks  A 
Jordan  and  D.  D.  Chaae,  for  appellee. 

RoTHROCK,  J.    It  is  averred  in  the  state- 
ment of  claim  that  the  plaintiff  is  a  resident 
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of  the  state  of  Massachusetts,  and  that,  in 
the  year  1880.  D.  fi.  Kniglit,  deceased,  by 
certain  false  and  fraudulent  representations, 
and  by  an  oral  guaranty,  induced  the  plain- 
tiff to  purchase  of  him  three  bonds,  in  the 
sum  of  $1,000  each,  issued  by  the  Independ- 
ent school-district  of  Riverside  in  Lyon 
county,  Iowa;  that  said  bonds  were  void  and 
of  no  value,  but  that  plaintiS  bad  no  knowl- 
edge nor  information  that  said  bonds  were 
invalid  until  after  the  death  of  said  Knight. 
It  appears  that  Knight  died  at  some  time 
prior  to  April,  1886,  and  letters  of  adminis- 
tration were  issued  to  F.  A.  Y.  Knight  by 
the  distriot  court  of  Boone  county.  The 
claim  was  filed  in  the  lioone  distriot  court  on 
the  11th  day  of  .lanuary.  1888.  The  district 
court  sustained  the  demurrer  to.the  claim  on 
the  ground  that  it  was  barred  by  the  statute 
of  limitations.  The  demand  l>e]ong3  to  cLtims 
of  the  fourth  class  as  defined  by  section  2420 
of  the  Code.  Section  2421  of  the  Code  pro- 
vides that  all  claims  of  the  fourth  class,  not 
filed  and  proved  within  12  months  of  the 
giving  of  notice  of  administration,  "are  for- 
ever barred  unless  the  claim  is  pending  in 
the  district  or  supreme  court,  or  unless  pe- 
culiar circumstances  entitle  the  claimant  to 
equitable  relief."  The  claim  of  the  plaintiff 
was  not  filed  until  nearly  two  years  after  the 
administratrix  qualified.  It  was  therefore 
necessary  that  the  plaintiff  should  set  forth 
in  her  petition  or  statement  of  claim  peculiar 
circumstances  entitling  her  to  equitable  re- 
lief That  part  of  the  petition  which  it  is 
claimed  should  take  the  case  out  of  the  stat- 
ute of  limitations  is  as  follows:  "Fifth. 
And  your  petitioner,  for  cause  of  her  failnre 
to  file  her  didm  before  this  term  of  court, 
says  that  she  did  not  know  that  such  claims 
were  required  by  the  laws  of  Iowa  to  be  Bled 
within  one  year  of  the  date  of  publication  of 
notice  of  the  appointment  of  the  administra- 
trix; bnt,  on  the  contrary,  siie  was  informed 
by  an  attorney  at  law  in  Massaobusetts,  with 
whom  she  counseled  early  In  the  year  1886, 
that  two  years  were  allowed  for  the  proof  of 
such  claims;  and  she  believed  such  Informa- 
tion to  be  true;  and,  further,  she  could  not 
tlien  afford  to  employ  counsel,  and  prosecute 
the  claim.  She  heard  of  the  appointment  of 
administratrix  about  April,  1886;  and.  by 
letter  to  said  administratrix,  gave  actual  no- 
tice of  claim  to  administratrix  as  early  as  the 
month  of  April,  1886,  or  thereabouts.  Sixth. 
That  said  ITannie  A.  Y.  Knight  has  been 
qualified  and  is  acting  as  adiuinistratrix  of 
said  estate;  that  said  estate  is  solvent  and  is 
nut  yet  settled;  and  that  your  petitioner's 
claim  made  herein  is  just  and  equitable." 

This  court  has  quite  frequently  been  re- 
quired to  determine  whether  certain  facta 
and  circumstances  are  sufficiently  peculiar  to 
entitle  a  party  to  equitable  relief  under  the 
section  of  the  Code  above  cited.  No  rule  has 
been  adopted  as  to  the  facta  necessary  to  ar- 
rest the  operation  of  the  statute;  and  it  is 
apparent  that,  as  each  case  rests  upon  its  own 
facts,  it  must  lie  considered,  in  aj 
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upon  its  own  merits.  It  has  been  held  in 
some  of  the  case^  that  the  fact  that  the  estate 
is  unsettled  when  the  claim  is  filed  is  an  im- 
portant consideration  in  determining  whether 
equitable  relief  should  be  afforded.  McCor- 
mack  v.  Cook,  11  Iowa,  267;  Johnston  v. 
Johnston,  86  Iowa,  608.  In  other  cases  it 
has  been  held  that  the  fact  that  negotiations 
have  been  had  with  the  administrator  or  bis 
attorney,  with  the  purpose  of  effecting  a  set- 
tlement of  the  claim,  is  an  important  consid- 
eration. Burroughs  v.  Mclkin,  37  Iowa, 
189;  Pettus  v.  Farrell,  59  Iowa,  296,  13  N. 
W.  Rep.  319;  Orcutt  v.  Hanson,  70  Iowa, 
604,  31  N.  W.  Rep.  950.  It  appears  from 
the  averments  of  the  petition  in  this  case 
that,  when  the  claim  was  filed,  the  estate 
was  unsettled  and  solvent.  But,  notwith- 
standing tliis  averment,  we  think  the  excuse 
given  for  the  delay  is  not  sufficient.  It  is 
true  it  is  averred  tliat  the  plaintiff  did  not 
know  that  claims  were  barred  if  not  filed  in 
one  year.  There  is  nothing  peculiar  pertain- 
ing to  this  want  of  knowledge  of  the  law, 
and  we  think  that  she  should  have  made 
some  inquiry  of  some  one  at  the  place  where 
her  claim  was  to  be  adjusted  rather  than  to : 
rely  upon  advice  received  from  one  in  thej 
state  of  Massachusetts.  It  appears  that; 
plaintiff  knew  who  was  administratrix,  and 
in  April,  1886,  wrote  a  letter  giving  notice 
of  the  claim;  and  she  had  such  information 
as  induced  her  to  believe  it  would  be  neces- 
sary to  employ  counsel  to  prosecute  the  same; 
and  yet  she  delayed  filing  for  nearly  two 
years  after  that  time.  We  fail  to  discover 
that  there  are  any  facts  alleged  which,  in  our 
opinion,  should  be  held  sufflcient  to  arrest  the 
operation  of  the  statute.    Affirmed. 


Hemenway  &  Grundy,  for  appellants. 
IV.  Lake,  for  appellee. 


J. 


Knapp  et  al.  v.  Cowell. 
{Supreme  Court  of  Iowa.    Hay  18, 1889.) 

BXKES  ^MD  BaNKINO — DEPOSITS. 

FlalntiSs  were  bankers,  and  sued  defendant,  a 
depositor,  for  an  alleged  overdraft.  One  issue  was 
whether  the  plaintiils  properly  applied  part  of  a 
deposit  to  the  payment  of  a  note  held  by  them 
against  defendant.  The  court  obarged  that,  if  de- 
fendant owed  the  note  when  the  deposit  was  made, 
and  requested  plaintifls  to  apply  part  of  bis  depos- 
it to  the  note  and  charge  his  account  therewith, 
and  that  plaintiffs  did  so  apply  it,  plaintifls  should 
be  credited  with  that  amount.     Held,  error;  as 

glaintifls  could  apply  the  deposit  to  any  debt  owed 
y  defendant,  without  bis  direction. 

Appeal  from  district  court,  Franklin  coun- 
ty; J.  L.  Stevens,  Judge. 

The  plaintiffs  are  bankers,  and  they 
brought  this  action  to  recover  of  the  defend- 
ant, who  deposited  money  in  their  bank,  an 
amount  claimed  to  be  due  on  an  over-draft. 
The  defendant  denied  that  be  at  any  time 
received  from  the  plaintiffs  more  than  he 
had  deposited,  and  claims  tliat  the  plaintiffs 
did  not  pay  to  him  the  full  amount  of  his  de- 
posits, and  he  claimed  a  judgment  against 
the  plaintiffs.  There  was  a  trial  by  jury 
which  resulted  in  a  verdict  and  judg- 
ment for  the  defendant.   Plaintiffs  appeal. 


RoTHROOK,  J.  It  is  conceded  that  the  de- 
fendant deposited  with  the  plaintiffs  the  sum 
of  81,000  on  the  Slst  day  of  May,  188L  The 
defendant  claimed  that  he  made  a  further  de- 
posit of  $200  with  the  plaintiffs  on  the  22d 
day  of  November,  1880,  This  is  denied  by 
the  plaintiffs.  If  the  claim  of  the  defendant 
is  correct,  the  aggregate  amount  of  the  de- 
posits was  S1>2(X).  It  appears  that,  before 
any  deposit  was  made  by  the  defendant,  the 
plaintiffs  held  his  promissory  note  for  several 
hundred  dollars;  and  the  plaintiffs  aver  that, 
of  the  $1,000  deposited,  the  plaintiffii,  at  the 
request  of  the  defendant,  applied  of  the  de- 
posit the  sum  of  $177.75  as  a  balance  due  on 
his  note.  The  defendant  denied  that  he 
made  any  such  request,  and  averred  that,  if 
any  such  sum  was  applied  on  said  note,  it 
was  wrongful  and  without  the  consent  of 
the  defenditnt.  There  were  but  two  ques- 
tions submitted  to  the  jury — Fir8t.  whether 
the  defendant  deposited  with  the  plaintiff  the 
sum  of  $200  on  or  about  22d  November, 
1880;  and,  second,  did  the  plaintiffs,  at  tiie 
request  and  by  the  direction  of  the  defend* 
ant,  apply  $177.75  of  his  deposit  in  payment 
of  the  balance  due  on  his  note?  If  the  $200 
deposit  was  made,  the  plaintiffs  are  indebted 
to  defendant  in  the  sum  of  $106.80.  If  it 
was  not  made,  the  defendant  is  indebted  to 
plaintiffs  In  the  sum  of  $93.20,  and  interest. 
The  court  among  other  instructions  charged 
the  jury  as  follows:  "(7)  I  hand  you  three 
forms  of  verdict.  If  yon  find  plaintiffs  en- 
titled to  recover  of  defendant,  you  will  de- 
termine the  amount,  including  interest,  and 
insert  the  same  in  the  first  form  of  verdict. 
If  you  find  that  plaintiffs  are  not  entitled  to  re- 
cover, but  that  defendant  is  entitled  to  re- 
cover of  plaintiCFs  on  his  counter-claim,  you 
will  insert  amount  in  second  form  of  verdict. 
And,  if  yon  find  that  piaintifTs  are  not  entitled 
to  recover,  and  defendant  is  not  entitled  to 
recover  anything  on  his  counter-claim,  then 
your  verdict  should  be  for  the  defendant, 
and  you  should  use  the  third  form  of  ver- 
dict, which  contains  no  blank. — is  for  defend- 
ant simply:  'No  1.  We,  the  jury,  find  for 
the  plaintiffs,  and  assess  their  recovery  at 

$ .'   '  No.  2.  We,  the  jury,  find  for  the 

defendant,    and    assess    his    recovery    at 

$ '  « No.  8.  We,  the  jury,  find  for  the 

defendant.' "  The  jury  returned  the  third 
form  of  verdict.  This  was  a  finding  that  ttie 
defendant  was  not  entitled  to  reoover  on  his 
counter-claim,  and  that  he  did  not  deposit 
the  $200  item.  It  was  also  a  finding  that 
the  plaintiffs  did  not,  at  the  request  and  by 
the  direction  of  defendant,  apply  $177.75  in 
payment  of  the  balance  due  on  the  note. 

Upon  the  question  as  to  the  application  of 
the  money  to  the  payment  of  the  note  the  ju- 
ry were  instructed  as  follows:  "If  you  find 
from  the  evidence  that  defendant,  at  the 
time  he  deposited  the  $1,000,  was  owing 
plaintiffs  a  balance  of  9^77>7^  SQ  the  note 
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mentioned,  and  requested  or  directed  plain- 
tiffs to  apply  aald  amount  on  said  note  and 
charge  to  his  account;  and,  also,  that  plain- 
tiffs did  so  apply  said  sum,  and  defendant  has 
thereby  received  to  bis  use  a  larger  amount 
than  be  had  deposited,  which  sum  is  still  due 
and  owing,— plaintiffs  are  entitled  to  recover 
such  amount,  with  interest  at  6  per  cent, 
from  June  4.  1883.  But,  if  you  find  that 
plaintiffs  have  failed  to  establish  such  a 
state  of  facts,  they  are  not  entitled  to  recov- 
er; and  your  verdict  should  be  for  defend- 
ant." 

This  instruction  and  others  of  like  import 
are  claimed  to  be  erroneous  because  the  court 
did  not  define  what  state  of  facts  would 
amount  to  a  request  and  direction  to  apply 
the  money  to  the  payment  of  the  balance  due 
on  the  note.  We  think  that,  under  the  facts 
of  the  case,  the  instructions  should  have 
been  more  explicit  upon  this  question.  It 
was  wholly  immaterial  whetlier  there  was  an 
express  request  or  direction  to  so  apply  the 
money.  It  in  true  the  plaintiffs,  by  their  pe- 
tition, averred  a  request,  and  the  court,  in 
the  instructions,  followed  the  petition.  But 
a  party  is  not  required  to  prove  the  unneces- 
sary averments  of  a  plaiiiiiff.  All  that  is  re- 
quired is  proof  sufficient  to  establish  the 
cause  of  action  or  defense,  and  it  was  wholly 
immaterial  whether  the  defendant  expressly 
requested  the  application  or  not,  if  tlie  de- 
fendant was  indebted  to  the  plaintiffs  on  the 
note,  and  plaintiffs  applied  one  debt  in  liqui- 
dation of  the  other.  The  defendant  has  no 
right  to  complain  and  repudiate  the  applica- 
tion of  the  money  because  he  did  not  request 
it.  There  is  nothing  mysterious  about  a 
bank  account.  It  is  subject  to  the  rules  ap- 
plying to  debtor  and  creditor  the  same  as  any 
other  account,  and  we  think  that  the  in- 
struction as  to  this  third  form  of  verdict — 
which  the  jury  adopted — was  not  proper  in 
this  case.  The  theory  upon  which  tiie  verdict 
is  founded  is  that  the  $200  was  not  deposited, 
and  that  the  plaintiffs  were  not  entitled  to 
recover,  not  because  the  $177.75  was  not  ap- 
plied on  the  note,  but  that  it  whs  not  so  ap- 
plied at  the  express  request  and  direction  of 
the  defendant.    Beversed. 


Farlet  t».  O'Mallht. 

(Supreme  Court  of  Iowa.    May  18, 1889.) 

Ihtoxicatino  Liquob  NniSASCES — Evidexci — Ik- 

JUNOTION — AtTOKSBT'S  FbES. 

1.  Laws  Iowa,  21st  Oen.  Assem.  o.  66,  providing 
that  In  actions  to  abate  liquor  nuisances  "evidence 
of  the  general  reputation  of  the  place  designated 
•  *  *  shiUl  be  admissible  for  the  purpose  of 
proving  the  existence  of  suob  nuisance,  and,  if 
successful,  •  •  *  plaintiff  shall  be  entitled  to 
an  attorney's  fee,  •  •  •  to  be  taxed  •  •  • 
■gunst  tbe  defendant, "applies  to  an  action  for 
snch  a  purpose  brought  under  Acts  20th  Gen.  As- 
sem. c.  148,  but  not  tried  until  the  first  mentioned 
act  took  effect 

3.  Under  snob  statute,  evidence  as  to  amount  of 
plaintiff's  attorney's  fees,  both  in  the  state  court 
and  in  the  federal  courts,  to  which  tbe  cause  had 
been  removed,  and  then  remanded,  is  admissible. 

8.  Where  the  action  was  l>egun  in  the  state  coon, 


removed  to  the  United  States  court,  taken  by  ap- 
peal to  tbe  United  States  supreme  court,  and  re- 
manded to  the  state  court,  where  it  is  tried,  CBoO  is 
a  reasonable  attorney's  fee. 

4.  A  portion  of  defendant's  answer,  which  ad- 
mits material  matters  in  the  petition,  is  admissi- 
ble in  evidence  for  plaintiff,  where  defendanthim- 
self  introduces  the  remainder. 

6.  Where  the  findings  of  the  court,  as  shown  by 
its  decree,  warrant  a  permanent  injunction,  its  re- 
fusal to  grant  such  injunction  is  reversible  error. 

e.  Under  Code  Iowa,  %  188,  providing  that,  "with 
consent  of  parties,  actions  •  *  *  may  be  taken 
nnder  advisement  by  the  judges,  decided,  and  en- 
tered on  record  in  vacation,  or  at  the  next  term, " 
where  the  parties  consent  that  tbe  decision  shall 
be  made  in  vacation,  as  of  the  last  day  of  the  pre- 
ceding term,  tbe  entry  of  judgment  after  the  be- 
ginning of  the  next  term,  U  error.  Is  not  prejudi- 
cial. 

Appeal  from  district  court,  Dubuque  coun- 
ty; C.  F.  Couch,  Judge. 

Action  to  declare  a  certain  place  a  nui- 
sance, to  abate  the  same,  and  for  perpetual 
Injunction,  upon  aUegations  that  the  same 
was  being  kept  for  tlie  unlawful  keeping  and 
selling  of  intoxicating  liquors.  The  case 
was  instituted  on  tbe  4th  day  of  September, 
1884,  in  the  district  court  of  Dubuque  coun- 
ty, and  removed  to  tbe  federal  court,  taken 
on  appeal  to  the  supreme  court  of  the  United 
States,  and  remanded  to  the  district  court  of 
Dubuque  county,  (7  Sup.  Ct.  Eep.  1873,) 
February,  1887,  in  which  court  it  was  tried 
before  Hon.  C.  F.  Couch,  Judge,  at  the  Oc- 
tober term,  1887,  and  taken  under  advise- 
ment, parties  agreeing  that  decision  might 
be  made  in  vacation  as  of  the  last  day  of  said 
October  term.  On  the  9th  day  of  February, 
1888,  said  court  then  being  in  session,  fion. 
J.  J.  Nye,  judge  presiding,  a  judgment  en- 
try was  sent  by  Judge  Oouch  from  Water- 
loo to  the  clerk  of  the  court  to  be  made  in 
said  cause,  and  the  same  was  entered  of  reo 
ord.  On  the  trial  the  pliiintiff  introduced  S. 
P.  Adams  as  a  witness,  who  testified  that  be 
knew  the  reputation  of  the  defendant's  place 
to  be  that  of  a  place  where  intoxicating  liq- 
uors were  sold  and  kept  for  sale,  and  also  as 
to  the  value  of  his  services  as  attorney  for 
plaintiff,  and  as  to  the  amount  paid  by  him 
to  attorneys  in  Washington  who  appeared  for 
plaintiff  in  the  supreme  court.  Plaintiff  also 
offered  the  third  paragraph  of  defendant's  an- 
swer. All  of  this  testimony  was  admitted 
subject  to  defendant's  objection,  and  the  ad- 
mission of  the  same  is  assigned  by  defendant 
as  error,  with  the  further  assignment  that 
the  court  erred  \n  allowing  an  attorney's  fee 
of  8100,  and  that  the  decree  was  erroneously 
entered,  there  being  noauthority  to  enter  the 
same,  under  the  stipulations,  after  another 
term  of  court  had  commenced,  and  that  the 
finding  should  have  been  for  the  defendant; 
The  plaintiff  assigns  as  error  that  the  court 
erred  in  allowing  only  $100  attorney's  fee, 
and  in  failing  to  grant  an  injunction  as 
prayed  in  the  plaintiff's  petition. 

8.  P.  Adams,  for  appellant.  Fouke  dk  Ly- 
Ml  and  McCeney  A  O'DotmeU,  for  appellee. 

QiTEM,  G.  J.  1.  This  action  was  insti- 
tuted under  the  previsions  ot  chapter  148, 

•itizcd  byV         *^ 
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Acts  20th  Gen .  Assem.  Before  trial,  chap- 
ter 66,  Laws  21st  Gen.  Assem.,  took  effect, 
wherein  it  is  provided  that  "evidence  of  the 
general  reputation  of  the  place  designated  in 
the  petition  shall  be  admissiblefor  the  purpose 
of  proving  the  existence  of  such  nuisance, 
and.  if  successful  in  the  action,  the  plaintiff 
shall  be  entitled  to  an  attorney's  fee  of  not 
less  than  925,  to  be  taxed  and  collected  as 
costs  against  the  defendant. " 

It  is  claimed  in  behalf  of  appellant  that 
these  provisions  do  not  apply  to  this  case,  be- 
cause it  was  pending  at  the  time  of  the  pass- 
age of  the  act.  The  opinions  of  this  court 
as  announced  in  McLane  v.  Bonn,  70  Iowa, 
752,  30  N.  W.  Rep.  478,  and  Drake  y. 
Jordrtn,  73  Iowa,  707,36  N.  W.Rep.  663,  are 
a  sufficient  answer  to  this  position.  We  see 
no  reason  for  modifying  or  changing  those 
opinions,  hence  there  was  no  error  in  admit- 
ting evidence  as  to  the  reputation  of  the  place 
nor  as  to  tbe.value  of  the  attorney's  services. 

2.  The  third  paragraph  of  the  defendant's 
answer  is  an  independent  and  distinct  ad- 
mission of  material  matters  in  the  petition, 
and  was  properly  admitted  in  evidence.  No 
prejudice  could  result  from  admitting  it,  as 
the  defendant  introduced  the  other  part  of 
the  answer. 

3.  As  already  stated  there  was  no  error  in- 
admitting  testimony  as  to  the  amount  of  at- 
torney's fee.  Chapter  66.  Acta  2l8t  Gen. 
Assem.,  being  applicable,  the  plaintiff  was 
entitled  to  such  attorney's  fees  as  might  be 
reasonable  for  the  service  necessarilgr  ren- 
dered in  the  case,  in  whatever  court,  not  less 
than  925. 

4.  Section  183,  Code,  provides,  "with  con- 
sent of  parties,  actions  «  «  «  may  be 
taken  under  advisement  by  the  judges,  de- 
cided, and  entered  on  recoid  in  vacation,  or 
at  the  next  term."  The  consent  of  the  par- 
ties was  that  decision  was  to  be  made  in  va- 
cation, as  of  the  last  day  of  the  October  term. 
We  fail  to  3ae  wherein  the  defendant  could 
be  prejudiced  by  the  judge  withholding  the 
decision  for  a  few  days  beyond  the  vacation, 
and  conclude  that  if  it  were  error  to  do  so.  it 
was  without  prejudice. 

5.  The  plaintitT  assigns  as  error  the  refusal 
of  the  court  to  allow  a  permanent  injunc- 
tion. The  findings  of  the  court  as  shown  in 
the  decree  are  fully  sustained  by  the  evi- 
dence, and  warranted  the  granting  of  a  per- 
manent injunction.  We  see  no  reason  why 
the  permanent  injunction  was  not  granted. 

6.  The  plaintiff  also  assigns  as  error  the 
refusal  of  tlie  court  to  allow  mure  than  SIOO 
attorney's  fee.    The  only  testimony  as  to  the 

-value  of  the  attorney's  service  rendered  was 
by  the  attorney  himself,  who  stated  the  serv- 
ices to  be  worth  8350,  which,  in  view  of  the 
various  courts  into  which  the  case  has  been 
carried,  we  think  is  quite  reasonable. 

The  decree  of  the  district  court  is  affirmetf 
on  the  defendant's  appeal,  and  reversed  on 
the  plaintiff's  appeal,  and  decree  will  be  en- 
tered in  this  court  granting  permanent  in- 
junction as  prayed,  and  for  costs,  including 


an  attorney's  fee  of  (350.  On  defendant's 
appeal  the  case  is  affirmed,  and  upon  plain- 
tiffs appeal  is  reversed. 


Cedar  Rapiim.  I.  F.  &  N.  W.  Rt.  Co.  e. 

Cowan  et  al. 

[Supreme  Court  cf  Iowa.    Hay  IS,  IfiSO.) 

COI7IITIB8— DsPAUtff  or  Triuscrbb. 

1.  Where aconnty  treasurer hascoUected  moneys 
as  taxes  voted  to  the  plaintiff  for  the  construction 
of  a  railroad,  the  act  at  the  latter  In  sending  a 
draft  for  the  money,  at  the  treasurer's  request, 
which  was  received  by  the  clerk  of  the  treasnrer, 
does  not  authorize  the  question  to  be  submitted  to 
the  jury  as  to  whether  the  clerk  received  the  draft 
as  the  agent  of  the  plaintiil. 

a.  In  an  action  to  recover  such  moneys,  where 
the  principal  controversy  was  as  to  whether  the 
draft  had  been  paid,  and  there  was  no  evidence 
that  the  treasurer  had  paid  such  moneys  to  any 
one,  the  question  of  such  ageocy  was  immaterial. 

3.  Code  Iowa,  i  2552,  provides  that  when  a  bond, 
given  to  the  county,  is  Intended  for  the  security 
of  the  publio  generally,  or  of  particular  individu- 
als, 0uft  may  M  brought  theieon  in  the  name  of 
any  person  Intended  to  be  thus  secured.  Held, 
that  the  plaintiff  could  maintain  an  action  for  such 
money  on  the  bond  of  the  treasurer,  which  was 
conditioned  for  the  payment  to  the  person  or  ofil- 
oer  entitled  thereto  of  all  money  which  should 
come  Into  the  hands  of  tbB  treasurer  by  virtue  of 
his  office. 

4.  It  having  been  made  the  ofBcial  duty  of  the 
treasurer,  by  the  act  authorizing  the  subscription, 
to  pay  the  money  to  the  company,  his  failure  to  do 
so  was  a  breach  of  his  bond. 

6.  The  money  not  having  lieen  passed  to  the 
credit  of  the  county,  nor  need  for  its  benefit,  tt  is 
not  liabia 

6.  A  remark  made  bv  the  court  thats  by  a  stip- 
ulation in  another  triaL  the  defendant  had  admit- 
ted that  the  sum  sued  for  was  due,  was  not  error 
of  which  the  defendant  conld  oomplain,  although 
such  statement  may  have  been  erroneous;  it  ap- 
pearing that  the  remark  was  not  made  to  the 
jury,  that  there  was  no  real  conflict  in  the  evidence 
as  to  the  amount  due,  and  that  the  question  of  de- 
fendants' indebtedness  was  fairly  submitted  to  the 
jury. 

Appeal  from  district  court,  Hardin  coanty; 
J.  H.  Hendkrson,  Judge. 

Action  on  the  official  bond  of  F.J.  Cowan, 
to  recover  an  amount  of  money  collected  by 
him  as  treasurer  of  Hardin  county,  and  al- 
leged to  have  been  appropriated  to  his  own 
use.  There  was  a  trial  by  jury,  and  a  ver- 
dict and  judgment  for  plaintiff.  Tbed^end- 
ants  appeal. 

Geo.  W  IFard,  for  appellants.  Albrook  <i 
Hardin  and  C,  B.  Albtvok,  for  appellee. 

Robinson,  J.  Defendant  P.  J.  Cowan  was 
treasurer  of  Hardin  county  for  the  term  of 
two  years,  commencing  in  January,  1882. 
During  his  term  of  office  he  collected  the 
money  in  controversy  as  treasurer.  It  was 
the  proceeds  of  taxes  voted  to  aid  plaintiff  in 
the  construction  of  a  railway,  by  virtue  of 
chapter  123,  Acts  16th  Qen.  As8em.  Plain- 
tiff in  December,  1883,  drew  a  draft  on 
Cowan  as  treasurer  for  the  sum  of  $1,200. 
It  is  shown  that  more  than  the  amount  of 
the  draft  had  then  l>een  oalleeted  by  Cowan 
for  plaintiff,  which  had  not  been  paid  to  it. 
The  chief  controversy  in  the  case  relates  to 
the  payment  of  the  draft.  /   \,-.  ^  ^  i  ^> 
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1.  Fred  W.  Race  was  in  the  employ  of 
Cowan  aa  his  deputy  during  the  yean  1882 
and  1883.  On  the  25tl]  day  of  December, 
1883,  during  the  absence  of  Cowan,  he  re- 
ceived the  draft  in  a  letter  from  plaintiff,  and 
tools  it  to  the  treasurer's  office,  where  be  put 
it  in  a  case  in  which  such  papers  were  usually 
Icept.  He  did  not  pay  the  draft,  nor  did  he 
take  any  money  from  the  treasury  for  that 
purpose.  He  claims  that  he  asked  Cowan, 
when  he  returned,  to  pay  the  driift.  Cowan 
elaims  that  he  first  saw  the  draft  a  few  days 
after  he  had  surrendered  the  office  to  his  suc- 
cessor, in  January,  1884;  that  he  found  it 
among  the  paid  voucliers  of  the  preceding 
month ;  and  that,  supposing  it  had  been  paid, 
be  gave  himself  credit  of  its  amount  on  the 
treasurer's  books.  None  of  the  evidence 
shows,  or  tends  to  show,  that  the  draft  was 
in  fact  ever  paid,  and  that  it  was  not  paid  is 
clearly  established.  Appellants  complain  of 
certain  rulings  of  Ihe  court  in  refusing  to 
permit  the  jury  to  pass  upon  the  question 
whether  or  not  the  draft  was  received  by 
Race  as  the  agent  of  plaintiff.  We  think 
there  was  no  error  in  these  rulings.  Cowan 
bad  requested  plaintiff  to  draw  on  him  fbr 
•1,200,  a  short  time  before  the  draft  was  re- 
ceived. It  is  not  shown  that  either  plaintiff 
or  Race  regarded  the  latter  as  the  agent  of 
the  former.  It  is  not  shown  that  it  knew  of 
the  existence  of  Race.  It  is  true  the  latter 
stated  that  the  draft  came  in  a  letter  whieU 
he  opened,  but  it  is  not  shown  that  the  letter 
was  addressed  to  him.  In  a  motion  to  take 
the  case  from  the  jury,  the  defendants  state 
that  the  evidence  showed  that  the  draft  was 
sent  to  Cowan,  and  that  he  was  thus  consti- 
tuted the  agent  of  plaintiff.  The  evidence 
not  only  fails  to  show  the  alleged  agency, 
but  it  shows  that  the  question  of  agency  was 
wholly  immaterial,  for  the  reason  that  the 
money  in  controversy  was  never  paid  by 
Cowan  to  any  one  for  any  purpose,  nor  was 
it  recdved  by  Race. 

2.  It  is  insisted,  on  behalf  of  appellants, 
that  plaintiff's  only  remedy  is  by  mandamtta 
against  the  treasurer  of  Hardin  county.  But 
he  never  received  any  of  the  money  in  con- 
troversy, and  is  not  liable  for  it.  Railway 
Co.  V  Beekpt,  39  N.  W.  Rep.  260.  It  was 
never  passed  to  the  credit  of  Hardin  county, 
nor  used  for  its  beneflt.  The  county  is  not, 
therefore,  liable  for  it.  Bwnee  v.  Marshall 
Co.,  56  Iowa,  22,  8  N.  W  Rep.  677.  It  was 
made  the  official  duty  of  Cowan  to  pay  this 
money  to  plaintiff.  Section  4,  c  128,  Acts 
16th  Gen.  Assem.  His  failure  to  do  so  was 
a  bre.ich  of  his  official  bond  tox  which  the 
defendants  are  liatde. 

3.  During  the.  progreos  of  the  trial  the 
plaiatiff  introduced  in  evidence  a  stipulation, 
whi^  had  1)een  entered  into  between  Hardin 
county  and  defendants  in  another  action 
brought  by  Hardin  county  A  Witness  wae 
afterwards  interrogated  as  to  matters  con- 
tained in  that  stipulation.  In  sustaining  an 
objection  to  the  inquiry  interpos-d  by  de- 
fendants, on  the  ground  that  the  proposed 


evidence  was  not  competent,  the  court  said, 
in  substance:  "I  sliall  bold  that  by  that 
stipulation  defendants  acknowledged  that 
there  was  $1,200  and  interest  due  the  said 
railroHd  company  that  has  not  been  paid." 
Appellants  complain  of  this  remaik  for  the 
alleged  reason  that  it  unduly  inilnencc-d  the 
verdictof  the  Jury,  and  in  effect  instructed 
them  as  to  what  the  evidence  proved.  It 
mny  be  conceded  that  the  stipulation  did  not 
acknowledge  an  indebtedness,  as  stated  by 
the  court.  But  the  remark  Wi«  not  addressed 
to  the  jury.  There  was  no  real  conflict  in 
the  evidence,  as  to  the  fact  that  the  amount 
named  was  in  fact  due  the  plaintiff.  The 
charge  of  the  court  to  the  jury  fairly  sub- 
mitted the  question  of  the  indebtedness  to 
their  determination.  We  do  not  think  that, 
under  the  facts  of  this  case,  any  prejudice 
from  the  remark  of  the  court  of  which  com- 
plaint is  made  could  have  resulted  to  defend- 
ants. See  Hall  v.  Carter,  74  Iowa,  868, 37  N. 
W.  Rep.  956. 

4.  Appellants  insist  that  the  bond  on  which 

this  action  is  founded  was  not  intended  for 

I  the  security  of  plaintiff;  that  plaintiff  has 

;  not  been  injured  by  the  alleged  breach;  and 

:  that  defendants  are  responsible  on  the  bond 

i  to  Hardin  county  alone.    The  case  of  State 

I  V.  Henderson,  40  Iowa,  242,  is  relied  upon 

as  supporting  these  claims.    The  plaintiff 

I  in  that  case  sought  to  recover  pn  the  offl- 

j  cial  bond  of  a  county  treasurer  an  amount 

I  of  money  due  the  state.    This  court  did  not 

I  determine  that  the  state  could  not  maintain 

i  an  action  on  such  a  bond,  but  held  that  the 

i  bar  of  the  statute  of  limitations  could  not  be 

I  avoided  by  the  bringing  of  the  action  in  the 

;  name  of  the  state.     That  decision  rests  in 

'  part  upon  the  fact  that  the  county  is  liable  to 

:  the  state  for  the  full  amount  of  taxes  levied 

j  for  state  purposes,  excepting  such  amounts 

i  as  are  cortifled  to  be  unavailable,  double,  or 

:  erroneous    assessments;   and,   in    case   the 

I  county  treasurer  prove  to  be  a  deflanlter,  the 

I  county  is  required  to  levy  and  collect  such 

!  additional  taxes  as  shall  be  required  to  pay 

I  the  amount  of  the  default  in  state  revenue. 

j  Code,  §§  908.  909.    There  is  no  provision  of 

j  that  character  in  regard  to  taxes  collected  to 

I  aid  in  the  construction  of  railways.     They 

j  constitute  a  special  fund,  to  be  paid  to  the 

j  treasurer  of  the  railway  company,  for  whose 

!  beneflt  they  were  voted,  and  the  county  is 

j  not  liable  therefor.    Section  4,  c.  128,  Acts 

16lh  Gen.  Assem.;  Railroad  Co.  v.  I»wry, 

51  Iowa,   486, 1   N.  W.  Rep.  782;  Stone  v. 

Woodbury  Co.,  61  Iowa,  522,  1  N.  W.  Rep. 

745;  Butler  v.  Supervisors,  46  Iowa,  326; 

Barnes  v.  Marshall  Co.,  56  Iowa,  20,  8  N. 

W.  Rep.  677.    The  bond  of  defendanto  waa 

given  to  the  county  of  Hardin,  in  the  state 

I  of  Iowa,  and  was  conditioned  that  Cowan,  as 

treasurer,  "shall  promptly  pay  over  to  the 

person  or  officer  entitled  thereto  all  money 

which  shall  come  into  his  hands  by  virtue  of 

the  said  office;  and  shall  promptly  account 

for  all  balances  of  money  remaining  in  his 

hands  at  the  termination  of  his  said  offi<!*«,'' 
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The  money  in  controversy  was  collected  by 
Cowan  in  bis  official  capacity.  He  neither 
paid  it  to  the  treasurer  of  plaintiff  nor  to  his 
own  successor.  It  is  clear  that  there  has 
been  a  breach  of  the  conditions  of  his  bond. 
But  the  county  is  not  liable  for  the  money; 
hence  cannot  be  required  to  collect  it.  Un- 
less plaintiff  can  maintain  this  action,  it  is 
without  remedy,  although  it  has  a  right 
which  should  be  enforced.  Section  2552  of 
the  Code  provides  that  "  when  a  bond.  •  •  * 
given  to  the  state  or  county,  •  ♦  ♦  is 
intended  for  the  security  of  the  public  gen- 
erally, or  of  particular  individuals,  suit  may 
be  brouglit  thereon  in  the  name  of  any  person 
intended  to  be  thus  secured  who  has  sustained 
an  injury  in  consequence  of  a  breach  there- 
of." In  our  opinion,  that  section  gives 
ample  authority  for  the  maintenance  of  this 
action.  We  discover  no  grounds  for  re- 
versing the  judgment  of  the  district  court. 
It  is  therefore  affirmed. 


Smith  «.  Knight. 
(Supreme  Court  of  Iowa.  'MsL.y  18, 1889.) 
Fartnekshif — AoCOCKTINa. 
FlaintUt,  as  sarviving  partner,  filed  a  petition  for 
an  accounting  of  tbe  partnership  affairs,  alleging 
tbaX  errors  bad  been  made  in  keeping  tbe  books  of 
the  firm,  and  asking  a  judgment  for  affirmative 
relief.  Defendant  oenied  tbe  averments  on  which 
plaintiff  asked  relief,  and  asked  that  a  certain 
item  in  the  accounts  of  the  firm  be  corrected  in 
her  favor.  A  decree  was  made  dismissing  the 
petition  so  far  as  it  asked  for  afflinnatlve  relief, 
and  retaining  the  case  for  the  purpose  of  having 
the  plaintiff  acooont  as  surviving  partner.  Held 
error;  that  defendant's  claim  should  have  been 
determined,  and  the  whole  case  disposed  of  at  one 
trial. 

Appeal  from  district  court,  Boone  county; 
S.  M.  Weaver,  Judge. 

Action  in  chancery  to  settle  a  partnership. 
The  relief  prayed  for  by  plaintiff  was  by  a 
decree  of  the  court  denied,  and  the  case  re- 
tained for  the  purpose  of  requiring  plaintiff, 
as  the  surviving  partner,  to  account  with 
tbe  partnership  and  defendant.  The  plaintiff 
appeals. 

Phillips  dk  Day,  B.  L.  Green,  and  D.  D. 
Chase,  for  appellant.  Crooks  A  Jordan,  tor 
appellee. 

Beck,  J.  1.  The  petition  alleges  that 
plaintiff  and  D.  B.  Knight  in  1369  entered 
into  an  oral  agreement  for  a  copartnership 
to  erect  a  steam  mill  and  elevator,  and  to  do 
the  business  of  grinding  and  buying  and 
selling  grain.  Under  the  agreement  they 
were  to  l>«  equal  partners,  eaoli  furnishing 
the  equal  portions  of  the  capital  of  the  part- 
nership. The  firm  did  a  large  business,  and 
there  had  l)een  no  settlement  of  the  accounts 
of  the  partnership.  June  11,  1884,  they  en- 
tered into  a  written  contract,  which  recites 
that  there  had  been  no  settlement  of  the  part- 
nership business,  and  each  of  the  partners 
may  have  invested  in  business  an  amount 
exceeding  his  due  proportion.  The  contract 
rovides  that  as  soon  as  possible  the  books  of 


the  firm  shall  be  inspected,  corrected,  and 
settled,  and  that  each  partner  shall  tw  allowed 
interest  upon  his  monthly  l)alance  from  the 
beginning,  at  the  rate  the  firm  may  have 
paid  during  the  time  the  balances  were  ac- 
cruing. It  is  also  provided  that  interest  at 
the  same  rate  shall  be  allowed  for  future 
balances.  January  25,  1886,  Knight  died, 
and  plaintiff  is  his  administrator.  Since  the 
death  of  Knight  plaintiff  has  carried  on  the 
business  as  the  surviving  partner.  It  is 
shown  in  the  petition  that  nt  no  time  has 
there  been  a  settlement  between  the  partners 
of  their  accounts  with  each  other  and  with 
the  firm.  The  petition  alleges  that,  while 
the  books  of  the  Urm  are  in  the  main  correct, 
yet  in  certain  matters  and  instances  they  are 
incorrect,  containing  entries  which  they 
should  not  contain,  and  falling  to  contain 
entries  and  charges  which  they  should  con- 
tain. .  It  is  claimed  in  the  petition  that 
monthly  balances  of  the  partners'  accounts 
should  be  taken,  and  interest  charged  on 
tliem  as  provided  by  the  written  agreement 
referred  to;  that  the  interest  which  tlie  firm 
paid  the  Imnks  was  15  per  cent.,  the  loans 
renewable  at  the  end  of  90  days.  It  is  al- 
leged that  there  is  a  a  mistake  in  an  entry 
crediting  Knight  with  SS.OOO  for  the  pur- 
chase of  lots  upon  which  the  mill  was  built. 
He  should  have  been  credited  with  $1,800 
only.  A  charge  against  Knight  of  $2,000  is 
not  posted  upon  the  ledger,  and  does  not 
enter  into  the  accounts  of  the  parties  and  the 
firm.  Other  mistakes  and  omissions  in  the 
books  are  pointed  out.  They  need  not  l>e 
more  particularly  referred  to  in  this  connec- 
tion. The  plaintiff,  in  his  original  petition, 
prays  that  a  referee  be  appointed,  tbe  ac- 
counts be  settled,  each  party  being  charged 
with  the  items  for  which  he  is  liable,  and 
that  plaintiff  recover  $34,699,  the  sum  due 
him.  The  petition  presents  exhibits  show- 
ing the  monthly  balances  of  the  partners  as 
claimed  by  plaintiff.  The  defendant,  in  her 
answer,  denies  thb  alleged  mistakes  and 
errors  in  the  Ixwks  charged  by  plaintiff,  and 
alleges  that  there  are  mistakes  and  omissions 
which,  if  corrected  and  entered,  would  show 
a  larger  balance  in  her  favor.  She  alleges 
that  plaintiff  has  converted  and  appropriated 
to  his  own  use  a  large  sum  of  money  coming 
into  his  bands  as  surviving  partner.  She 
admits  that  there  never  has  been  a  settle- 
ment of  the  accounts  of  the  partners  with 
each  other  and  with  the  firm.  She  prays 
that  the  accounts  of  the  concern  be  settled, 
and  that  she  be  allowed  the  amount  to  which 
she  is  fairly  entitled.  The  answer  and 
amended  answer  as  defense  relating  to  the 
contract  above  referred  to  deny  that  Knight 
signed  or  executed  it,  and  allege  that  it  is 
usurious,  and  therefore  void,  and  that,  as  no 
claim  was  made  under  it,  nor  attempt  made 
te  enforce  it,  in  the  life-time  of  Knight, 
plaintiff  is  now  bari-ed  and  estopped  from  all 
attempt  to  enforce  it.  An  amended  petition 
sets  out  other  alleged  mistakes  and  omissions 
in  the  books,  and  prays  that  plaintiff  be  al- 
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lowed  for  them  In  the  final  decree.  The 
answer  to  this  amendment  denies  all  the  al- 
legations therein,  and  alleges  that  the  ledger 
of  the  firm  is  correct,  except  as  to  one  item 
of  near  $1,600;  that  the  accounts  have  never 
been  questioned  during  the  existence  of  the 
firm;  and  that  defendant  is  barred  and  es- 
topped by  the  statute  of  limitations  from 
now  questioning  the  same. 

The  parties  introduced  evidence  upon  the 
issue  evolved  by  the  pleadings,  and  thereupon 
the  district  court  rendered  the  following  de- 
cree: "It  is  tlierefore  ordered  and  adjudged 
by  the  court  that  all  of  the  afflrmHtive  relief 
prayed  by  plaintiif  be  denied,  and  that  plain- 
i£rs  petition,  so  far  as  the  same  relates  to 
such  afflrm:itive  relief,  be  dismissed.  It  is 
further  ordered  that  the  cause  be  retained  for 
the  purpose  of  requiring  tlie  plaintiff  to  ac- 
count for  his  trust  as  surviving  partner  of 
the  firm  of  Knight  &  Smith,  and  that  plain- 
tiff, Allan  Smith,  make  a  full,  true,  and  cor- 
rect account  of  all  bis  doings  as  surviving 
partner  of  said  firm  of  Knight  &  Smith. 
Such  account  and  showing  shvJl  be  made  in 
writing,  and  in  such  detail  as  shall  be  nec- 
essary to  a  full,  fair,  and  complete  exhibit  of 
plaintiff's  management  of  said  trust,  and  the 
present  condition  thereof,  and  shall  be  on 
file  by  the  first  day  of  the  next  term  of  this 
court.  Defendant  may  except  to  or  take 
issue  upon  such  account  and  showing,  and 
plaintiff  shall,  if  demanded,  appear  at  said 
term  for  examination  in  open  court  in  refer- 
ence to  said  trust,  or  for  other  or  further 
order,  as  shall  to  the  court  appear  Just  and 
equitable.  Defendant  having  on  the  trial 
waived  the  plea  in  abatement  to  the  effect 
that  this  action  was  prematurely  brought, 
Bucli  issue  is  not  passed  upon  herein,  but  the 
cause  is  determined  as  though  such  question 
bad  not  been  made.  It  is  further  ordered 
that  plaintiff  pay  the  costs  of  the  suits,  taxed 

at dollars.    To  all  of  which  plaintiff 

excepted." 

2.  We  are  united  in  the  opinion  that  the 
district  court  erred  in  not  completely  dis- 
posing of  tlie  case  upon  one  trhil.  The  de- 
cree, without  presenting  any  findings  of 
facts,  disposes  of  whatever  in  pliuntiff's 
petition  may  be  called  a  prayer  for  affirma- 
tive relief,  and  to  that  extent  dismisses  his 
petition.  The  atlirraative  relief  prayed  for 
was  that  a  j  udgment  be  rendered  in  plaintiffs 
favor.  The  allegations  as  to  the  contract  for 
a  settlement  and  as  to  the  various  mistakes, 
errors,  and  omissions,  are  not  prayers  for 
affirmative  relief.  They  are  averments  of 
facts,  upon  which  plaintiff  bases  his  claim 
for  "affirmative  relief."  The  decree  does 
not  pretend  to  settle  the  issue,  raised  by  de- 
fendant; it  simply  decides  that  plaintiff  is 
not  entitled  to  ainrmative  relief.  The  cause 
is  retained  for  the  purpose  of  requiring  plain- 
tiff to  account  as  surviving  partner.  Now, 
this  decree  does  not  settle  defendant's  claim 
as  to  the  correction  of  the  account  in  a  matter 
of  near  $1,600.  It  is  obvious  plaintiff's 
"trust  as  surviving  partner"  will  depend 


upon  the  condition  of  the  firm  accounts  when 
Knight  died.  This  would  require  defend- 
ant's claim  as  to  the  $1,600  to  be  determined. 
But  the  district  court  has  made  no  determi- 
nation thereof,  while  the  plaintiff's  claims 
have  all  been  cut  off.  This  is  the  trial  of 
one  side  of  the  case  at  a  time.  We  think  all 
claims  of  both  parties  sliould  be  considered 
and  disposed  of  at  one  time.  We  do  not 
think  the  validity  and  effect  of  evidence  of 
one  party  should  be  disposed  of,  and  the  case 
kept  for  trial  upon  issues  involving  claims 
of  the  other  party.  But,  as  we  understand 
it,  this  was  done;  counsel  so  regard  it. 
The  contract  for  the  settlement,  evidence  as 
to  mistakes  and  omissions,  and  the  like,  are 
passed  upon  as  insufficient  to  support  plain- 
tiff's claim  for  relief,  while  defendant's  claim 
and  defendant's  evidence  remain  .uuadjudi- 
cated.     This  is  erroueous. 

8.  We  liave  given  the  case  very  careful  at- 
tention, and  are  not  prepared  to  assent  to  all 
of  the  conclusion  upon  the  evidence  which 
the  court  below  reached.  We  think  the  case 
should  not  be  split  for  trial.  It  is  a  case 
which  demands  the  attention  of  a  careful 
referee,  who  shall  present  fully  the  evidence, 
together  with  bis  findings  of  fact  and  of  law 
upon  all  questions  arising  in  the  case,  if  the 
court  below,  in  the  exercise  of  its  discretion, 
sends  it  to  a  referee.  We  probably  could 
determine  the  effect  of  some,  possibly  all,  of 
the  evidence  introduced  by  the  parties,  and 
hold  that  plaintiff  is  or  is  not  entitled  to  a 
decree  for  relief  thereon.  But,  as  the  case 
should  be  determined  upon  one  trial  as  to  all 
of  the  issues,  and  as  to  both  sides,  so  that  the 
decree  shall  fully  and  completely  settle  all  the 
rights  of  all  the  parties,  and  as  this  cannot 
be  done  upon  the  record  before  as  for  the 
reason  that  the  case  remains  in  the  court  be- 
low for  trial  upon  issues  involving  the  rights 
of  both  parties,  we  send  the  case  appealed 
back  for  trial  anew.  This  conclusion  is  de- 
manded to  the  end  that  there  may  not  be 
more  than  one  trial  in  the  case,  which  is  for- 
bidden by  the  law.  The  decree  is  reversed, 
and  the  cause  is  remanded  for  proceedings  in 
harmony  with  this  opinion. 


FoRNBT  0.  Rem ET. 

(Supreme  Court  of  Iowa.    Hay  90,  188V.) 

Tkusts— Construction. 

An  Instrument  by  which  certain  personalty  is 
transferred  to  one  in  trust,  to  pay  the  income  and 
proflta  arising  from  it  to  the  grantor  daring  her 
life,  and  directing  that  money  ooming  into  the 
hands  of  the  grantee  by  virtue  of  the  trust  sludl 
be  invested  In  real  estate  designated  by  the  gran- 
tor, and  that  after  her  death  the  grantee  shaU  dis- 
tribute among  her  children  all  of  said  property, 
does  not  oonstitute  a  gift  inter  vivos  nor  U  It  a 
testamentary  disposition,  but  la  a  deed  of  trust 
operating  in  prassenti. 

Appeal  from  district  court,  Des  Moines 
county;  Chables  H.  Phei^s,  Judge. 

Action  of  replevin  to  recover  the  possession 
of  certain  promissory  notes.    Plaintiff  shows 
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In  his  petition  that  he  is  entitled  to  the  pos- 
session of  the  notes  as  the  administrator  of 
J.  Ellouisa  Forney,  deceased,  and  sets  up  the 
grounds  upon  which  defendant  bases  his 
claim  to  the  possession  of  the  property.  A 
demurrer  to  plaintiff's  petition  was  over- 
ruled, and,  defendant  refusing  to  further 
plead,  judgment  was  rendered  against  him, 
and  he  appeals  to  this  court. 

Power  «t  Houston,  for  appellant.  P.  Henry 
Smith  it  Son,  for  appellee. 

Beck,  J.  1.  The  petition  alleges  that  the 
notes  in  controversy  were  the  property  of 
plaintiff's  intestate,  and  that  defendant  claims 
to  hold  them  under  a  conveyance  which  is  in 
the  following  language:  "For  and  in  consid- 
eration of  the  sum  of  one  ($1)  dollar,  and  the 
farther  consideration  of  the  performance  and 
execution  of  the  trust  hereinafter  referred  to 
by  the  grantee  and  assignee  hereinafter 
named,  I,  Jane  E.  Forney  of  Burlington, 
Des  Moines  county,  and  state  of  Iowa,  here- 
by sell,  assign,  transfer,  and  convey  unto 
John  "r.  Remey,  of  the  same  city,  county, 
and  state,  certain  notes,  accounts,  and  per- 
sonal property,  a  full,  correct  schedule  of 
which  is  attached  hereto,  and  made  a  part 
hereof,  marked  'Exhibit  A.'  Said  assign- 
ment and  transfer,  however,  is  in  trust  for 
the  following  purposes,  viz.:  Said  John  T. 
Remey  shall  hold  said  property,  and,  after  de- 
ducting from  the  interest,  rents.  Income,  and 
profit  thereof  any  expenses  attending  the  ex- 
ecution of  this  trust,  shall  at  least  semi- 
annually pay  to  me  all  the  Interest,  rent,  in- 
come, and  profit  arising  from  the  property 
hereby  assigned,  such  payments  to  be  made 
for  and  during  my  natural  life.  It  is  further 
agreed  and  understood  that  said  trustee  shall 
use  any  money  which  may  come  into  his 
hands  by  vlrtne  of  this  trust  for  the  pur- 
chase of  any  real  estate  designated  by  me; 
and,  if  real  estate  is  so  purchased,  the  title  to 
the  same  shall  be  taken  in  the  name  of  said 
trustee,  to  be  held  by  him  upon  the  same 
terms  and  conditions  as  the  abuve-mentioned 
personal  property,  and  at  my  death  all  of  said 
property,  of  whatever  kind  and  character, 
shall  be  distributed  among  the  parties  here- 
inafter named  as  hereinafter  provided ;  and, 
tor  the  purpose  of  making  such  distribution, 
said  trustee  is  authorized  to  sell  any  real  es- 
tate so  acquired  by  him  upon  such  terms  as 
in  his  Judgment  may  be  for  the  best  interest 
of  the  beneficiaries  under  this  trust,  and  to 
execute  good  and  sulBcient  conveyances 
therefor,  and  shall  loan,  upon  good  and  suf- 
ficient security,  any  money  coming  into  his 
hands  by  reason  of  this  trust.  As  soon  after 
my  decease  as  can  be  done  without  prejudice 
to  the  trust  fund,  said  trustee  shall  distribute 
said  money,  and  the  proceeds  arising  from 
any  real  estate  which  be  may  have  acquired 
as  herein  provided,  among  my  children  and 
the  heirs  of  my  deceased  son,  in  equal  shares, 
viz.:  One-seventh  (1-7)  of  said  property,  or 
the  proceeds  arising  from  the  sale  thereof, 
shaU  be  paid  to  each  of  my  following-named 


sons:  Samuel  Kelley,  Isaac Kelley,  Alexander 
Kelley,  Joseph  Kelley,  Otis  Kelley,  and  one- 
seventh  (1-7)  sliall  be  paid  to  my  daughter. 
Mrs.  Eliza  Wright,  and  one-seventh  (1-7) 
thereof  shall  be  paid  to  the  children  of  my 
deceased  son,  David  Kelley,  viz.,  Lee  Kelley, 
Willis  Kelley,  and  Daniel  Kelley." 

Plaintiff  alleges  in  the  petition  that  the 
conveyance  is  without  consideration  and 
void,  being  of  a  testamentary  character,  and 
not  executed  as  required  by  law.  The  de- 
fendant demurred  to  the  petition  on  the- 
ground  that  the  conveyance  set  out  in  the 
petition  is  a  valid  and  bin. ling  instrument. 
The  demurrer  was  overruled,  and,  defendant 
refusing  to  fnrther  plead,  judgment  was 
rendered  against  him. 

2.  The  determination  of  this  case  tnms 
upon  the  validity  and  sufficiency  of  the  con- 
veyance of  the  property  in  controversy  by 
plaintifTs  intestate.  Plaintiff  insists  that  it 
is  invalid  because  it  Is  a  testamentary  in- 
strument, and,  not  being  executed  and  proved 
as  required  bylaw,  is  therefore  void.  It  can- 
not be  doubted  that  one  owning  property, 
real  or  personal,  may  transfer  and  convey  it 
to  a  trustee,  to  be  held  for  his  own  benefit  or 
for  other  beneficiaries.  The  terms  of  the 
trust  may  be  such  as  are  not  forbidden  by  the 
law.  The  instrument  in  question  in  this  case 
upon  its  face  is  a  conveyance  in  trust  for  the 
benefit  of  the  grantor  and  others,  who  are 
the  beneficiaries  named  upon  its  face. 

3.  But  plaintiff's  counsel  insist  that  it  wit- 
nesses a  gift  inter  vivos,  and  as  such  is  not 
valid,  for  the  reason  that  it  is  testamentary  in 
its  character.  It  Is  plain  the  conveyance  is 
not  a  gift  inter  vivos.  The  grantor  herself 
is  named  as  the  first  beneficiary,  retaining  the 
power  to  direct  the  investment  of  funds  aris- 
ing from  the  property.  The  other  benefici- 
aries can,  under  the  instrument,  receive  no 
benefits  from  the  property  until  after  the 
death  of  the  grantor.  Nothing  further  need 
be  said  in  order  to  refute  utterly  plaintiff's 
position,  that  the  instrument  witnesses  a  gift 
inter  vivos. 

4.  Is  the  instrument  a  conveyance,  operat- 
ing in  prasenti,  or  is  It  testamentary  in  its 
character,  taking  effect  and  operating  after 
the  death  of  the  grantor?  The  language  of 
the  instrument  itself  plainly  and  forcibly 
answers  this  question .  It  transfers  the  prop- 
erty to  defendant,  to  be  held  in  trust,  as  pre- 
scribed by  the  terms  of  the  instrument.  The 
property  under  the  instrument  passes  to  de- 
fendant, wtx)  takes  it  as  a  trustee,  and  holds 
it  subject  to  the  terms  of  the  trust.  The  title 
passes  to  defendant  in  proesenti.  It  does  not 
await  the  death  of  the  grantor.  She  lost 
ownership  and  control  of  the  property  by  the 
execution  of  the  deed,  while,  under  the  law 
of  trusts,  she  fixed  by  the  terms  of  the  con- 
veyance its  f  uturedisposition.  There  is  noth- 
ing in  the  conveyance,  or  the  facts  connected 
with  it,  suggesting  an  idea  of  a  future  power 
of  disposition  retained  by  the  grantor.  She 
could  not  revoke  the  grant,  nor  in  any  way 
change  its  terms  and  conditions.   It  |is  not  in 
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any  sense  a  teatament,  nor  does  it  witness  a 
gift  int«r  i>tvo$. 

5.  Counsel  oo  both  sides  have  cited  many 
eases.  We  thiid:  they  do  not  differ  au  to  the 
rules  of  thti  law  determining  the  effect  of  a 
testamentary  writing,  of  a  valid  conveyance 
in  trust,  or  of  an  instrument  witnessing  a 
girt  inter  vivos.  Their  contention  relates  to 
the  oharacter  of  the  instrument  before  us, 
whether  it  be  one  or  another  ot  the  chiixac- 
ters  named.  Kow  the  cases  cited  by  counsel 
for  plaintiff  fail  to  support  the  position  that 
the  instrument  in  question  is  not  a  deed  of 
trust,  operating  in  picesenti,  and  is  a  testa- 
mentary writing,  or  witnesses  a  gift  inter 
vivos.  We  do  not  feel  called  upon  to  discuss 
these  cases,  pointing  out  where  they  fail  to 
support  counsel's  position.  Indeed,  we  tbinlt 
the  cases  do  not  at  all  tend  in  that  direction. 
It  will  be  reiidlly  seen  thiit  we  cannot  expect 
to  iind  cases  which  would  hold  that  a  deed  of 
trust  in  the  language  of  tite  one  before  ns  is 
not  a  deed,  bat  a  testamentary  writing.  Tlie 
in.strument,in  form  and  effect,  is  an  absolute 
and  direct  conveyance  of  the  property  in  con- 
troversy to  defendant,  in  trust  for  uses  speci- 
fied therein.  Surely  It  cannot  be  said  tliat  the 
instrument  witnesses  a  gift  inter  vivos,  or  is 
testamentary  In  character,  for  the  reason  that 
the  grantor  is  a  beneficiary  during  her  life, 
and  her  heirs  or  children  become  beneficiaries 
after  her  death.  This  presents  the  very  gist 
of  the  case.  We  cannot  be  expected  to  cite 
and  discuss  cases  upon  the  familiar  principles 
of  the  law  Involved  in  the  simple  facts  of  this 
caae.  The  judgment  of  the  district  court  is 
reversed. 


PsRKim  0.  CiTT  or  Bcrliiioton. 
(JSuprtme  Court  of  lotoa. '  Uaj  80, 1889.) 
MtnnciPAi.  Taxatioh— Uupiu.TTBD  lajiDs. 

1.  A  tract  of  land  within  ottr  Umlta,  used  m  a 
homestead  and  not  divided  Into  lots,  but  sun-ound- 
ed  by  streets  and  streetoar  lines,  and  having  all 
the  benefits  of  city  ligkta,  water,  and  Sxb  service, 
is  subject  t«  tazalion  for  ci^  purposes. 

2.  Laws  Iowa  1870,  c  47,  as  amended  bv  Acta  17th 
Oen.  Aasem.  c.  169,  authorizing  municipal  corpo- 
ratjooa  to  extend  their  llmUa,  and  providing  that 
"no  lands  within  said  extended  Umits, "  which ^uU 
not  have  been  laid  off  into  lota,  etc.,  shall  be  taxa- 
ble for  city  purposes,  does  not  apply  to  extensions 
made  prior  to  toe  passage  of  the  act 

Appeal  from  distriot  eourt,  Des  Moines 
county;  Chabi.B8  H.  Pheus,  Judge. 

The  plajotiff  ia  the  owner  of  18  acres  of 
land  within  tJba  corporate  limits  of  the  city 
of  Burlington.  In  the  year  188ii  the  city  an- 
tliorities  assessed  said  land  for  taxation,  and 
lovied  taxes  thereon  ior  city  purposes.  The 
plaintiff  brought  tUs  aotion  in  equity,  to  en- 
join the  eifyand  its  treasurer  from  the  collec- 
tion of  said  taxes,  upon  the  ground  that  said 
bind  was  notsubjecfetooitytwces.  Thecause 
was  submitted  to  the  court  upon  an  agreed 
statenwot  of  tmeta,  and  there  was  a  decree 
diamissing  the  petition.    Plaintiff  appeals. 

y.  W.  Blpthe,  for  sppellant.  Sherley  d: 
Clark,  tot  appellee. 


BOTHBOCK,  J.  1.  The  land  upon  which 
the  taxes  were  levied  constitutes  the  plain- 
tiff's homestead,  and  it  lies  within  the  bound- 
aries of  the  city,  as  defined  by  an  act  of  the 
general  assembly  of  this  state,  approved  Feb- 
ruary 14,  1861.  No  city  taxes  were  levied 
upon  the  land  until  the  year  1886.  The  loca- 
tion and  purposes  for  which  tfae*premises 
have  been  used  are  set  forth  in  the  agreed 
statement  offsets,  as  follows:  "The  afore- 
said tract  of  land  is  not,  and  has  never  been, 
divided  into  lots,  nor  intersected  bystreets  or 
alleys,  but  has  been  used  and  occupied  in  one 
entire  tract  by  the  plaintiff  as  bis  homestead. 
About  three-quarters  of  an  acre  is  occupied 
by  the  house  and  a  portion  of  the  lawn  of  the 
plaintiff;  about  an  acre  is  occupied  by  barns 
and  outbuildings  and  stable-yard,  and  a  small 
portion  is  occtipied  by  a  bouse,  for  the  ac- 
commodation and  residence  of  the  plaintiff's 
servant,  engaged  in  the  care  of  his  domestic 
animals  and  oilier  mal^ters  about  his  residence, 
and  from  which  no  rent  is  now,  or  ever  has 
been,  derived,  except  as  the  same  has  been 
included  in  the  compensation  of  tiie  servant 
for  bis  labor.  The  remainder  of  the  tract  of 
land  is  .occupied  by  garden,  orchard,  and 
wooded  pasture-land.  The  tract  is  situated 
more  than  one  taite  from  the  business  oenter, 
and  a  large  part  thereof  is  not  suitable  for 
snbdivisiun  into  lots."  Seoond.  "It  is  fur- 
ther agreed  that  the  above-de8crit)ed  tract  of 
hmd  is  not  held  for  speculative  purposes,  nor 
with  the  intention  of  dividing  the  same  into 
lots,  but  that  it  is,  and  for  many  years  lias 
been,  occupied  Ijy  the  plaintiff  and  his  family 
as  their  homestead  and  residence,  and  used  ia 
good  faith,  in  the  manner  and  for  the  pur- 
poses alMve  set  oot,  and  for  no  other  purpose, 
and  with  the  intention  of  so  continuing. "  A 
plat  of  the  land,  and  of  that  part  of  the  city 
adjacent  to  it,  is  exhibited  with  and  made  a 
put  of  the  agreed  statement  of  facts,  from 
which  it  appears  that  the  land  adjoining  plain- 
tiff's, on  all  sides,  is  laid  outin  lots  and  streets 
and  alleys.  Tlwre  are  streets  on  three  sides, 
and  an  alley  on  tbe  other  side.  An  electric 
light  is  maintained  by  the  city  at  the  inter- 
section of  the  streets,  at  one  corner  of  the 
land,  and  the  city  also  lights  at  public  expense 
a  line  of  gas-lamps  upon  one  of  the  streets  to 
plaintiff's  bouse.  The  city  water-works  ex- 
tend to  plaintiff's  residence,  and  tliore  is  a 
public  hydrant  ia  front  of  hta  house.  A  fire 
station  is  maintained  by  the  city  near  the 
land.  Street-care  run  on  two  sides,  and  one 
blodc  from  the  land.  The  city  works  and  has 
in  reasonably  good  oon<Utlon  all  the  streets 
surrounding  the  property;  and  there  is  a  pub- 
lic school  building  about  two  blocks  distant. 
From  these  facts  it  wwild  seem  that,  under 
the  authority  of  Fui  ton  v.  City  of  Davenport, 
17  Iowa,  404,  and  Brooks  v.  Polk  Go.,  52 
Iowa,  460,  3  N.  W.  Bep.  4d4,  the  plaintiff's 
land  is  subject  to  taxation  for  city  purposes. 
The  plaintiff  appears  to  have  all. the  benefits 
of  light,  water,  streets,  railroads,  and  fire 
stations,  which  are  common  to  that  part  of 
the  city  which  surrounds  his  lajid.  ■ 
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2.  We  have  stated  that  the  plaintiff's  land 
is  within  the  boundaries  of  the  city  as  estab- 
lished in  the  year  1851.  By  chapter  47  of  the 
Laws  of  1876,  cities  and  incorporated  towns 
were  authorized,  to  enlarge  their  limits  in  the 
manner  therein  provided.  The  enlargement 
was  to  be  effected  by  a  vote  of  the  electors  of 
of  the  cit}-  or  town,  upon  a  proposition  to  be 
submitted  by  the  city  or  town  council.  Sec- 
tion 4  of  the  act,  as  amended  by  cliapter  169, 
Acts  17th  Gen.  Assem.,  is  aa  follows:  "No 
lands  included  within  said  extended  limits, 
which  shall  not  have  been  laid  off  into  lots  of 
twenty  acres  or  less,  or  which  shall  not  sub- 
sequently be  divided  into  parcels  of  twenty 
acres  or  less,  by  the  extension  of  streets  or 
alleys,  and  which  shall  also  in  good  faith  be 
occupied  and  used  for  agricultural  or  horti- 
cultural purposes,  shall  be  taxable  for  any 
city  or  town  purpose,  except  that  they  may 
be  subjected  to  a  road  tax,  to  the  same  extent 
as  though  they  were  outside  of  the  city  or 
town  limits,  which  said  tax  shall  be  paid  into 
the  city  treasury:  provided,  that  the  provis- 
ion of  this  act  shall  not  apply  to  cities  organ- 
ized under  special  charter. "  The  city  availed 
itself  of  this  act,  and  extended  its  limits  in 
the  year  1876. 

It  is  contended  by  counsel  for  appellant 
that  all  lands  lying  within  the  limits  of  the 
city  as  now  defined,  if  not  divided  into  lota  of 
20  acres  or  less,  and  which  have  been  used 
in  good  faith  for  agricultural  or  horticultural 
purposes,  are  exempt  from  taxation  for  city 
purposes.  On  the  other  hand,  counsel  for 
appellee  claims  that  such  exemption  applies 
only  to  lands  brought  within  the  city  by  the 
added  territory.  The  question  turns  upon 
the  meaning  intended  by  the  words,  "lands 
included  in  said  extended  limits. "  We  think, 
taking  the  whole  act  together,  including  its 
title  and  considering  its  object,  that  the  lands 
referred  to  mean  lands  added  to  the  city.  The 
law  was  enacted  for  the  purpose  of  enabling 
cities  and  towns  to  enlarge  their  boundaries. 
It  was  no  part  of  its  object  to  limit  city  tax- 
ation in  cities  as  they  then  existed.  It  en- 
abled cities,  by  a  vote  of  the  people,  to  extend 
their  limits  and  include  within  the  boundaries 
agricultural  lands,  without  the  consent  of 
the  owners  thereof;  and  it  was,  no  doubt, 
quite  apparent  that  some  means  should  be 
provided  to  protect  farming  lands  from  city 
taxation.  There  was  no  demand  for  protec- 
tion to  the  owners  of  land  already  within  the 
boundaries  of  cities.  It  is  true  that  "  within 
said  extended  limits"  might,  in  a  certain 
sense,  mean  within  the  whole  of  the  territory 
in  the  city.  But,  when  considered  in  con- 
nection with  the  other  sections  of  the  statute, 
it  appears  to  us  plain  that  "said  extended 
limits"  was  intended  to  mean  the  land  in- 
cluded in  the  addition  made  to  the  t)oundaiieB 
of  the  city.  It  is  contended  that  the  legis- 
lature must  have  intended  the  exempliun  to 
apply  to  all  the  land  in  the  city  as  extended, 
for  otherwise  there  would  be  one  rule  of  tax- 
ation for  lands  in  the  extension  and  another 
for  the  lauds  wiihin  the  original  limits.    We 


do  not  think  that  we  should  be  controlled  by 
this  consideration.  It  appears  plain  to  us 
that  it  was  not  intended  to  disturb  the  taxing 
power  over  lands  already  wittiln  the  city. 
Affirmed. 


Stats  «.  Whitheb. 

(Supreme  Court  of  Iowa.    May  30, 1889.) 

Labobnt — Btidbncb — Nbw  Trial— Misoosdcct 
of  counbel. 

1.  Defendant,  when  arrested  for  the  larceny  of 
two  horses,  admitted  that  he  had  sold  the  horses  to 
the  persons  In  whose  possession  they  were  found, 
within  a  few  days  after  they  were  stolm,  and 
claimed  that  he  obtained  them  from  certain  per- 
sons whom  he  did  not  know,  and  whom  he  did  not 
describe,  but  he  expressed  no  willingness  to  go 
with  the  officer  arresting  him  to  find  such  persons, 
and  It  was  not  shown  that  he  had  made  any  effort 
to  verify  his  statement,  though  the  case  had  been 
twice  tried.  A  witness  for  the  state  testified  that 
he  saw  horses  resembling  those  stolen  at  a  certain 
place,  in  possession  of  one  whom  he  believed  was 
defendant,  on  the  day  after  the  larceny;  and, 
though  this  testimony  waa  not  consistent  with  the 
witness'  testimony  at  the  preliminiary  examina- 
tion and  the  first  trial,  a  witness  for  defendant  tes- 
tified that  the  first  witness  was  at  the  place  des- 
ignated, when  the  horses  were  there.  Another 
witness  testified  that  he  saw  the  horses  at  the 
time  and  place  mentioned  by  the  first  witness,  in 
possession  of  two  men,  neither  of  whom  was  de- 
fendant; and  it  appeared  that  two  men,  answering 
the  description  of  these  two,  were  seen  in  the 
vicinity  of  the  larceny  the  evening  before  It  occur- 
red. Several  witnesses  testified  that  defendant 
was  in  another  place  on  the  night  of  the  larceny. 
Held,  that  a  conviction  would  not  be  disturbed  on 
appeal 

2.  Evidence  that  defendant  was  not  present  at 
the  time  and  place  when  the  horses  were  seen, 
and  that  the  horses  were  not  then  In  his  posses- 
sion, is  cumulative,  and  the  discovery  thereof  is 
not  ground  for  new  trial. 

8.  A  defendant  will  not,  on  appeal,  be  granted  » 
new  trial,  under  Code  Iowa,  1 8636,  providing  that 
a  reference  by  attomers  for  the  state,  In  argu- 
ment, to  the  fact  that  defendant  did  not  testify  in 
his  own  behalf,  shall  be  ground  for  a  new  trial, 
where  the  record  does  not  show  that  such  section 
was  violated,  and  the  trial  oourt  has  refused  a 
new  trial  on  that  ground. 

Appeal  from  district  court,  Pottawatomie 
county;  A.  B.  Thornbll,  Judge. 

The  defendant  was  indicted,  tried,  and 
convicted  of  the  larceny  of  two  horses,  the 
property  of  one  J.  B.  Fallon.  Defendant  ap- 
peals. 

Watkins  <t  Williams,  for  appellant.  A. 
J.  Baker,  Atty.  Gen.,  for  the  State. 

BoTHBOCK,  J.  1.  It  is  not  disputed  that 
two  horses,  the  property  of  Fallon,  were  stolen 
from  his  pasture  near  Glenwood,  in  Mills 
county,  on  the  night  of  the  7th  of  November, 
1886.  The  animals  were  found  in  the  city 
of  Omaha,  Neb.,  on  the  9th  day  of  the  same 
month.  One  of  them  was  in  the  livery  stable 
of  one  Brown,  and  the  other  in  the  livery 
bam  of  one  Demick.  It  appears  from  the 
evidence  of  D.  A.  Farrell,  who  was  then 
sheriff  of  Mills  county,  and  who  found  the  * 
team  in  Omaha,  and  who  arrested  the  do- 
fendant  at  that  place,  that  the  defendant  ad- 
mitted that  he  sold  or  traded  the  horses  to 
Brown  and  Demick  within  two  or  three  days 
after  they  were  stolen.  When  arrested,  de- 
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feadant  claimed  that  he  got  one  of  the  horses 
from  a  farmer,  and  tlie  other  from  another 
person,  at  a  place  called  "FapiUion,"  and 
that  be  did  not  know  either  of  the  persons 
from  whom  lie  got  the  horses.  He  gave  no 
description  of  the  persons.  The  sheriff  told 
defendant  that  he  would  go  to  Papillion  with 
him,  but  he  expressed  no  willingness  to  go, 
only  that  he  wanted  to  have  his  bonds  re- 
duced, and  go  himself.  It  appears  that  the 
Ciise  has  been  twice  tried  in  the  court  below, 
and  there  is  nothing  in  the  record  showing 
that  the  defendant  has  at  any  time  made  any 
effort  to  verify  bis  statement  that  he  bought 
the  horses  at  Papillion  or  elsewhere. 

It  will  be  observed  that  the  property  was 
in  the  exclusive  possession  of  the  defendant 
very  soon  after  it  was  stolen.  It  was  there- 
fore incumbent  on  him  to  made  some  reason- 
able  explanation  of  his  possession.  One  C. 
Wesley  was  a  witness  in  behalf  of  the  state, 
and  he  testified  that  be  saw  a  mun  whom  he 
believed  to  be  the  defendant  in  possession  of 
a  team  of  the  same  description  as  the  stolen 
horses,  and  leading  tliem  up  Miiin  street,  in 
the  city  of  Council  Bluffs,  on  the  morning  of 
November  S,  1886,  and  that  be  saw  him 
about  9  o'clock  that  morning  at  the  dummy 
depot  on  Broadway,  with  the  same  team,  and 
that  he  toaik.  them  on  the  transfer  train, 
which  started  towards  Omaha.  This  witness 
was  examined  upon  the  preliminary  exami- 
nation, and  upon  the  first  trial,  and  it  appears 
from  the  record  that  his  testimony  upon  the 
last  trial,  as  to  identifying  the  defendant  as 
being  the  person  in  possession  of  the  team  at 
Council  Bluffs,  is  not  consistent  with  bis 
testimony  given  on  the  first  trial,  and  at  the 
preliminary  hearing.  And  another  witness, 
who  was  present  at  the  time  the  team  was 
put  upon  the  transfer,  testified  that  the  ani- 
mals were  in  possession  of  a  tall  man  and  a 
short  man,  and  that  neither  of  them  was  the 
defendant  Another  witness  stated  that  he 
saw  a  tall  man  and  a  sliort  man  in  the  neij<h- 
borhood  of  where  the  team  was  stolen  on  the 
evening  before  they  were  taken.  Several 
other  witnesses  testified  that  the  defendant 
was  in  the  city  of  Omaha  on  the  night  in 
which  the  horses  were  stolen. 

The  principal  question  presented  In  argu- 
ment is  that  the  verdict  is  not  supported  by 
the  evidence.  We  have  set  out  the  evidence 
somewhat  in  detail,  for  the  purpose  of  show- 
ing that  it  presented  a  proper  case  for  the 
determination  of  a  jury.  There  is  no  such 
absence  of  evidence  of  guilt  as  to  warrant 
the  interference  of  this  court.  It  is  true 
that  the  witness  Wesley  did  not  on  the  three 
occasions  on  which  he  testified  give  the  same 
dates  at  which  he  claims  he  saw  the  defend- 
ant in  possession  of  the  horses  at  Council 
Bluffs,  and  he  did  not  give  exactly  the  same 
description  of  the  person  as  to  his  clothes, 
whiskers,  etc.  But  it  is  quite  certain  that 
be  saw  the  team,  because  the  witness  for  the 
defendant  who  was  present  testified  that 
Wesley  was  at  the  dummy  train  when  the 
burses  were  shipped.    Takinjj  the  evidence 


all  together,  we  are  content  to  let  the  judg- 
ment stand. 

2.  One  ground  of  the  motion  for  a  new 
trial  was  based  upon  alleged  newly-discov- 
ered evidence.  The  application  was  based 
upon  certain  affidavits  from  which  It  appears 
that  two  witnesses,  wlio  were  present  at  the 
transfer  when  the  horses  were  shipped  to 
Omaha,  will  testify  that  the  same  were  not 
in  the  possession  of  the  defendant;  and  ttiat 
be  was  not  present  at  that  time  and  place. 
This  evidence  is  cumulative.  It  is  of  the 
same  kind  and  to  the  same  point  as  other 
evidence  which  was  introduced  upon  the 
trial.  A  new  trial  will  not  be  granted  for 
newly  discovered  evidence  which  is  merely 
cumulative,  (Reeves  v.  Boyal.  2  G.  Greene, 
451;  Manix  v.  Malony,  7  Iowa,  81;  Mor- 
row V.  Railway  Co.,  61  Iowa,  487, 16  N.  "W. 
Bep.  572;  and  it  has  bem  determined  by  this 
court  that  the  statute  does  not  authorize  a 
new  trial,  in  a  criminal  case  upon  the  ground 
of  newly  discovered  evidence,  (State  v.  Bow- 
man, 45  Iowa,  418.) 

3.  The  defendant  was  not  examined  as  a 
witness  in  his  own  l)ehalf.  It  is  claimed 
that  the  county  attorney,  in  his  address  to 
the  jury,  was  guilty  of  such  misconduct  as 
to  entitle  the  defendant  to  a  new  trfai,  be- 
cause he  made  the  statement  to  the  jury  that 
the  defense  "  did  not  dare  to  put  the  defendant 
on  the  witness  stand."  It  is  provided  by  aeo- 
tion  3636  of  the  Code  that  the  fact  that  the 
defendant  is  not  introduced  as  a  witness  in 
his  own  behalf  shall  not  have  any  weight 
against  him  on  the  trial,  nor  shall  the  attor- 
neys for  the  state  during  the  trial  refer  to  the 
fact  that  the  defendant  did  not  testify  in  his 
own  behalf,  and,  if  they  do  so,  the  defendant 
shall  for  that  cause  alone  be  entitled  to  a  new 
trial.  But  the  record  does  not  show  that  the 
county  attorney  violated  this  section  of  tb« 
statute,  above  referred  to.  It  rather  appears 
that  he  did  not.  The  court  below  must  have 
so  held,  and  we  think  correctly. 

4.  It  appears  to  us  that  the  charge  given 
by  the  court  to  the  jury,  and  the  manner  in 
whiob  the  trial  was  conducted,  was  fair,  and 
even  liberal,  towards  the  defendant,  and  we 
discover  no  reason  why  the  judgment  should 
not  be  enforced.    Affirmed. 


STANBBOTTaH  «.  DAMIBLB. 

(Supreme  Court  of  Iowa.    May  80, 1889.) 

PlEADIKS  —  IIOHTOikOI8 — FORKOLOSURB —  RbdIIIP- 
TIOW. 

1.  The  takinff  of  an  exception  1>  not  snfflolent  to 
entitle  a  party  to  a  review  of  the  court's  aotioa  la 
overruling  a  demurrer.  The  record  must  show  an 
election  to  stand  on  the  demurrer. 

i.  Under  the  Iowa  practioe,  a  reply  does  not  neo- 
essarlly  admit  the  averments  of  the  answer  which 
it  does  not  deny,  nor  waive  the  denial  made  by  im- 
plication of  law. 

8.  In  an  aotibn  to  foreclose  a  lien  the  petition  al- 
leged that  defendant  "claims,  or  appears  to  have 
01  record, "some  right  or  title  to  the  premises. 
An  amended  petition  alleged  that  the  day  before 
the  petition  was  filed  defendant  executed  a  deed 
to  a  third  person,  "conveying  or  purporting  to  con- 
vey "  all  her  title.  Neither  of  these  ftrerments  was 
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danled.  H«td,  that  tbe  oonrt  properly  r«tnaed  to 
dismiss  ss  to  snoh  defendant  on  the  ground  that 
^e  did  not  appear  to  have  any  interest  In  the  mat- 
ter in  controversy. 

4.  The  purchaser  at  •  toraolosure  sale  under  a 
junior  mortaage  is  not.  prior  to  the  time  when  he 
oeoomes  entitled  to  a  deed,  such  a  necessary  party 
to  a  foreclosure  suit  by  the  senior  mortgaeees  as  to 
make  the  decree  therein  void  because  of  his  non- 
joinder. 

5.  Tbe  holder  of  a  sherUTs  deed  under  foreclos- 
ure of  a  junior  mortgage  cannot  complain  of  the 
fact  that,  on  a  subsequent  sale  of  the  premises  un- 
der foreclosure  of  one  of  two  senior  mortgages  of 
equal  priority,  the  proceeds  of  sale,  after  satisfy- 
ing the  judgment,  were  applied  on  a  special  execu- 
tion issued  on  foreclosure  of  the  other  senior  mort- 
gage. Thoagh  the  proceeding  may  not  have  been 
regular,  it  accomplished  exactly  what  •  court  of 
equity  would  have  decreed. 

0.  The  purchaser  under  a  junior  mortgage  is 
properly  required,  in  redeeming  from  a  senior 
mortgage  foreclosure,  to  pay  the  expenses  of  the 
foreclosare  proceedings  and  sale. 

Appeal  from  district  court,  Delaware  coun- 
ty; J.  J.  Net,  Judjje. 

Action  in  equity  to  foreclose  a  lien  on  real 
estate,  and  to  fix  and  limit  the  time  of  re- 
demption therefrom  by  defendant  A  decree 
was  rendered  for  plaintiff  as  prayed,  and  de- 
fendant, Lucy  Daniels,  appeals. 

Henderson,  Hiird,  Daniels  A  Kiesel  and 
Blair,  Dunham  &  Norris,  for  appellant.  Pow- 
ers &  Lauy  and  Yoran  d-  Arnold,  for  appellee. 

RoBmsoN,  J.  The  petition  of  plaintiff 
states  that  H.  P.  Chapman  and  wife,  on  the 
22d  day  of  March,  1882,  executed  on  the  land 
involved  in  this  action  two  mortgages,  both 
of  which  were  recorded  at  the  same  hour  in 
the  proper  records  of  Delaware  county;  that 
one  was  in  favor  oC  Emma  Chase  and  the 
other  in  favor  of  Enos  Yoran;  that  actions 
wera  brought  for  the  foreclosure  of  these 
mortgages  by  the  respective  mortgagees  in 
the  district  court  of  Delaware  county,  and  a 
decree  of  foreclosure  rendered  in  favor  of  the 
plaintiff  in  each  case  on  the  15th  day  of  Fetn 
ruary,  1887;  that  the  parties  then  appearing 
of  record  to  be  the  holders  of  liens  on  said 
land  were  not  made  parties  to  either  action ; 
that  the  land  was  sold  to  plaintiff  on  the  12th 
day  of  Septemtwr,  1887,  by  virtue  of  a  special 
execution  issued  on  the  decree  in  favor  of 
•aid  Emma  Chase;  that  at  the  time  of  said 
sale  the  sheriff  who  made  it  hold  for  collec- 
tion  a  special  execution  issued  on  the  decree 
in  favor  of  said  Enos  Yoran;  that  on  said 
sale  plaintiff  bid  the  amount  required  to  sat- 
isfy l)otb  of  said  executions;  that  he  is  now 
tbe  owner  of  the  sheriff's  certificate  of  sale; 
that  he  is  also  the  owner  of  a  decree  of  fore- 
closure rendered  in  favor  of  Mary  £.  Kent 
and  against  said  Chapman,  which  is  a  lien 
on  a  portion  of  said  premises  senior  to  the 
liens  of  the  two  mortgages  described  and 
foreclosed  as  aforesaid,  and  that  the  interest 
thereby  created  is  not  merged  in  said  Junior 
decrees;  that  defendant,  Lucy  Daniels,  claims 
or  appears  to  have  of  record  some  interest  in 
said  premises,  bnt  such  claim  or  interest  is 
Junior  and  inferior  to  said  liens  of  plaintiff. 
The  petition  asks  that  the  said  lien  of  plain- 
tiff be  foreclosed  as  against  said  defendant. 


and  that  her  equity  of  redemption  be  fixed 
and  limited  as  provided  by  law,  not  extend- 
ing beyond  September  12, 1888,  and  that  gen- 
eral equitable  relief  be  given.  By  an  amend- 
ment to  his  petition  the  plaintiff  alleges  that 
the  defendant,  Lucy  Daniels,  executed  a  deed 
to  one  Susan  E.  Daniels  the  day  before  the 
petition  in  this  case  was  filed,  "conveying, 
or  purporting  to  convey,"  all  her  right,  title, 
and  interest  in  said  premises  to  said  grantee, 
and  making  the  latter  a  party  defendant.  An 
answer  was  thereafter  filed  by  Lucy  Daniels, 
which  does  not  deny  any  material  averment 
of  the  ainended  petition.  It  alleges  that  on 
the  16th  day  of  February,  1886,  plaintiff  ob- 
tained a  decree  of  foreclosure  against  Chap- 
man, which  authorized  a  special  exeoution 
against  the  said  premises;  that  such  execu- 
tion was  issued,  and  the  premises  sold  there- 
under on  the  22d  day  of  March,  1886,  to  the 
plaintiff;  that  after  that  sale,  and  before  the 
suits  of  Chase  and  Yoran  were  commenced, 
a  junior  llenholdi-r  paid  to  plaintiff  the  full 
amount  of  the  certificate  of  sale,  and  became 
entitled  to  demand  the  sheriff's  deed  to  be  is- 
sued thereon;  that  the  right  to  demand  such 
deed  was  duly  assigned  to  said  Lucy  Daniels, 
to  whom  a  deed  was  issued  in  due  form  on 
the  7th  day  of  April,  1887;  that  neither  said 
defendant  nor  her  assignee  was  a  party  to  the 
Chase  and  Yoran  foreclosure  proceedings. 
To  that  answer  plaintiff  filed  a  reply,  in 
which  it  was  alleged,  in  substance,  that  said 
defendant  was  estopped  from  asserting  a 
right  in  said  premises  superior  to  tbe  liens  of 
plaintiff,  for  the  reason  that  the  decree 
through  which  she  claims  title  duly  recog- 
nizes such  liens  to  be  superior  to  said  decree. 
To  the  reply  said  defendant  filed  a  demnrrer, 
which  was  overruled.  The  decree  recites  the 
filing  of  the  demurrer  and  the  ruling  there- 
on, and  shows  that  evidence  was  introdnced 
by  the  plaintiff.  At  the  end  of  the  decree  is 
a  statement  as  follows:  "To  all  of  which  the 
said  Lucy  Daniels  excepts,"  but  tbe  record 
does  not  show  any  other  exceptian  by  her, 
nor  does  it  show  that  she  elected  to  stand 
upon  her  demurrer.  The  decree  provided 
that  unless  redemption  was  made  from  the 
sale  of  September  12, 1887,  on  or  before  Sep- 
tember 12,  1888,  by  the  payment  of  the  full 
amount  represented  by  the  certiBcate  of  sale, 
then  all  riglit  of  defendant  to  the  premises 
shonld  be  barred  and  forever  foreclosed. 

1.  It  is  insisted  b^  appellee  that  the  record 
shows  that  appellant  sold  and  conveyed  her 
interest  in  tlie  premises  in  controversy  before 
this  action  was  commenced,  and  that  in  con- 
sequence she  has  no  further  interest  in  the 
matters  in  controversy.  It  is  true  that  ap- 
pellant does  not  allege  in  terms  that  she  has 
or  claims  an  interest  in  said'  premises,  and 
that  tbe  amendment  to  the  petition,  which  is 
not  denied,  avers  tliat  tbe  day  before  the  pe- 
tition was  filed  appelant  "executed  a  deed  to 
one  Susan  E.  Daniels,  conveying  or  purport- 
ing to  convey"  all  her  right  and  title  to  the 
premises.  But  the  petition  also  charges  that 
appellant  "claims  or  appears  to  have  of  rec- 
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Old"  some  right  or  t:tle  to  the  premises,  and 
that,  not  being  denied  I>y  the  answer,  must 
be  taken  «a  admitted.  The  reply  of  plHintiff 
as  originally  filed  conbiined  a  division  which 
plead^  that  appellant  had  fully  conveyed  her 
interest  in  the  premises  before  the  petition 
was  filed.  Appellant  thereupon  moved  that 
she  be  dismiss^.  Pending  the  motion,  thnt 
division  of  the  reply  was  withdrawn,  and  the 
motion  was  then  overruled.  It  is  clear  that 
the  cause  was  tried  in  the  court  below  on  the 
theory  that  appellant  had  some  right  or  title 
to  the  premises,  and  made  some  claims  there- 
to, and  we  are  of  the  opinion  that  the  plead- 
ings justified  that  course. 

2.  Appellant  has  assigned  errors  with  the 
view  of  having  the  ruling  of  the  district  court 
on  the  demurrer  reviewed.  It  is  claimed  by 
appellee  that  no  exception  tosueh  ruling  was 
tsiken,  and  that  appellant  did  not  elect  to 
stiind  on  her  demurrer.  The  general  excep- 
tion noted  at  the  end  of  the  decree  in^cates 
that  exceptions  to  all  rulings  set  out  in  the 
decree  were  taken.  Bnt  that  ia  not  sufficient 
for  the  purposes  of  appellant.  She  should 
have  elected  to  stand  on  her  demnvrer.  if  she 
desired  to  preserve  her  rights  thereunder, 
and  the  record  should  have  shown  that  fact. 
The  taking  of  an  exception  was  not  suliicient. 
Seippel  V.  Blake.  41  N.  W.  Bep.  199;  Wilcox 
T.  McGune.  21  Iowa,  296.  We  fail  to  dis- 
cover any  indication  io  the  record  that  appel- 
lant elected  to  stnnd  on  her  demurrer,  while 
it  appears  that  there  was  a  trial  on  tlie  mer- 
its. The  alleged  errors  involved  in  the  over- 
ruling of  the  dem  urrer  must  therefore  be  dis- 
regarded. 

3.  The  evidence  offered  on  the  trial  in  the 
court  below  has  not  been  oertifled  and  made 
of  record  as  required  by  law.  Some  alleged 
evidence  is  set  out  in  the  record  by  various 
means,  but  it  cannot  be  considered.  Not- 
withstanding that  fact  appellant  asks  s  re- 
versal of  the  decree,  and  insists  that  the 
pleadings  show  that  it  is  erroneous;  that  the 
answer  admits  most  of  the  allegations  of  the 
petition,  and  seta  out  certain  matters  in  de- 
fense; that  these  matters  are  admitted  by  the 
reply;  and  that  the  facts  so  admitted  are  suf- 
ficient to  show  that  ttie  decree  should  b«  re- 
versed. The  reply  does  not,  however,  neces- 
sarily admit  the  averments  of  the  answer 
which  it  does  not  deny,  nor  waive  the  denial 
made  by  implication  of  law.  Day  v.  Insur- 
ance Ck).,  3£J  N.  W.  Rep.  113.  The  reply  in 
this  case  admits,  for  the  purpose  of  the  pleas 
in  estoppel,  that  appellant  claims  title  by  vir- 
tue of  a  certain  decree,  a  copy  of  which  is  set 
out,  and  a  sale  by  virtue  d  a  special  execu- 
tion issued  to  satisfy  the  same;  but  it  is  not 
such  an  admission  of  a  material  fact  as  shows 
the  decree  in  this  case  to  be  erroneous. 

4.  If  It  be  conceded  that  the  averments  of 
the  answer  are  substantially  admitted  for  ail 
the  purposes  of  the  case,  as  claimed  by  ap- 
pellant, tlien  we  are  justified  in  finding  from 
the  pleadings,  the  admissions  of  appellant, 
and  the  presumptions  as  to  what  was  estab- 
lished by  the  evidence  in  which  we  must  in- 


dulge, that  the  material  ftets  of  the  case  are 
substantially  as  follows:  Both  parties  claim 
through  H.  P.  Chapman.  He  had  executed 
a  first  mortgage  on  a  part  of  the  premises  in 
eontroversy,  which  was  assigned  to  Mary  £. 
Kent.  It  was  foreclosed,  ai^  the  decree  of 
foreclosure  was  assigned  to  plaintiff,  who 
now  holds  it  as  a  separate  claim  against  ■ 
part  of  the  premises.  No  sale  has  been  made 
by  virtue  of  it.  Chapman  afterwards  exe- 
cuted two  other  mortgages,  one  of  which 
was  in  favor  of  Emma  Chase,  the  other  being 
in  favor  of  Enos  Yoran.  Those  mortgagee 
were  executeil  at  the  same  time,  were  record- 
ed at  the  same  hour,  and  were  foreclosed  on 
the  same  day.  Neither  was  senior  to  the 
other,  and  the  premises  were  held  for  the 
payment  of  both.  Koevenig  v.  Schmitz,  71 
Iowa,  176.  82  N.  W.  Bep.  820.  Chapman 
executed  »  fourth  mortgage,  which  was  fore- 
closed, and  the  premises  wrae  sold  by  virtue 
of  a  special  execntion  issued  to  aaUsfy  the 
decree  of  foreclosure.  There  was  no  redemp- 
tion from  tliat  sale,  and  appellant  beoame 
the  holder  of  the  title  oooveyed  by  the  sale 
and  slteriff's  deed.  The  decree  under  which 
she  claims  was  rendered  on  the  16tb  day  of 
February,  1886.  Mary  £.  Kent  and  others 
were  made  parties  defendant  in  the  action  In 
which  it  was  rendered,  and  the  liens  of  all. 
excepting  that  claimed  by  Mary  £.  Kent  by 
virtue  of  the  first  mortgage  executed  by 
Chapman,  were  decreed  to  be  junior  to  the 
lien  of  the  plaintiff  in  tbat  action.  Whether 
ber  lien  was  senior  or  not  was  not  deter- 
mined. Cbaae  and  Yoran  ^ere  made  par- 
ties to  that  action,  but  it  was  dismissed  as 
to  them  without  an  adjudication  of  their 
rights.  T,he  premiaes  wwe  aeU  Mareb  22, 
1886,  to  the  piaintifl  in  this  action.  Appel- 
lant thereaftw  became  the  owner  of  the  rigiUs 
conferred  by  the  sheriff's  certificate  of  sale, 
and  received  a  sheriff's  deed  on  the  7th  day 
of  April,  1887.  Neither  appellant  nor  her 
assignee  were  made  parties  to  either  of  the 
actions  for  the  foreclosure  of  the  Chase  and 
Yoran  mortgages,  although  their  interests 
were  stiown  of  record.  The  actions  last 
named  were  commenced  after  the  premises 
in  question  were  sold  to  appellant's  assignees, 
but  the  decrees  therein  were  rendered  before 
appellant  was  entitled  to  a  sheriff's  deed. 
The  premises  were  sold  by  virtue  of  the 
special  execution  issued  to  satisfy  the  Chase 
decree  on  the  12th  day  of  September,  18ii7, 
or  after  the  sheriff's  deed  to  appellant  had 
been  duly  executed  and  recorded.  At  the 
time  of  said  sale  a  special  execution  to  satis- 
fy the  Yoran  decree  had  been  issued  and  lev- 
ied upon  the  premises,  but  no  sale  was  made 
thereunder.  Plaintiff  bid  for  the  premises 
an  amount  sufficient  to  satisfy  both  execu- 
tions, and  the  price  he  paid  was  so  applied. 
It  is  insisted  by  appellant  that  the  proceed- 
ings to  foreclose  the  Chase  and  Yoran  mort- 
gages were  illegal  for  the  reason  that  she  or 
her  assignor  was  the  owner  of  the  sheriff's 
certificate  of  sale  when  the  actions  were  com- 
menced, and  when  the  decrees  were  lea- 
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dered;  tbat  sbe  was  so  far  the  owner  of  the 
premises  as  to  be  a  necessHry  party  to  the 
foreclosure  proceedings.  That  she  was  a 
proper  party  may  be  adraitte<l,  but  we  are  of 
the  opinion  tbat  she  was  not  a  necessary 
party.  She  was  not  in  possession  of  the 
premises,  nor  was  she  entitled  to  such  pos- 
session. Her  interests  could  have  been  ter- 
minated at  any  time  prior  to  the  23d  day  of 
March,  1887,  without  ber  consent,  and  with- 
out bringing  her  into  court,  by  a  redemption 
from  the  sheriff's  sale,  made  as  provided  by 
law.  Until  she  became  entitled  to  a  deed 
her  claim  was  in  the  nature  of  a  lien,  and 
there  was  no  more  necessity  for  malcing  her 
a  party  to  tlie  suits  in  question  than  there 
was  for  mal(ing  any  other  lienhoider  such  a 
party.  When  the  slieriff's  deed  was  execut- 
ed to  her  she  became  entitled  to  the  posses- 
sion of  the  premises,  and  was  then  owner, 
subject,  however,  to  the  liens  of  the  several 
mortgiigea  and  decrees  under  which  plaintiff 
now  claims.  Her  ownership  did  not  divest 
those  liens,  although  they  can  be  enforced 
against  ber  only  after  her  rights  have  been 
adjudicated  in  Ihe  manner  provided  by  law. 
This  action  was  brought  to  determine  those 
riglits,  and  to  fix  a  time  within  which  she 
can  redeem,  and  we  are  of  the  opinion  that 
it  can  be  maintained.  We  must  presume 
that  the  evidence  sustained  the  decree  as  to 
priorities  of  the  liens  in  controversy. 

5.  It  is  insisted  by  appellant  that  the 
amount  fixed  by  the  decree  for  her  to  pay  in 
case  she  redeems  is  excessive.  The  amount 
so  fixed  is  the  amount  for  which  the  prem- 
ises sold,  with  interest  thereon  at  lOpercent. 
per  annum  from  date  of  sale.  The  theory  of 
plaintiff  is  that,  as  she  was  the  owner  of  the 
land  when  the  sale  was  made,  the  amount 
realized  from  it  in  excess  of  the  sum  required 
to  satisfy  the  Chase  mortgage  should  have 
been  paid  to  her,  and  should  not  have  been 
applied  in  satisfaction  of  the  Yoran  execu- 
tion. It  may  be  that  tbe  proceedings  in  ques- 
tion were  not  entirely  regulHr,  but  they  ac- 
complished just  what  a  court  of  equity  would 
liave  decreed.  Koevenig  v  Schmitz,  supra. 
Tbe  special  executions  were  designed  to  en- 
force liens  which  were  in  all  respects  equal 
excepting  as  to  amounts.  Plaintiff  bid  the 
amount  necessary  to  satisfy  both  for  the  pur- 
pose of  extinguishing  both  liens.  An  equi- 
table result  having  been  reached,  a  court  of 
equity  will  not  disturb  It.  It  is  further  said 
tbat  appellant  should  not  be  required  to  pay 
the  expenses  of  the  foreclosure  proceedings 
and  sale,  but  they  were  legitimate  results  of 
senior  liens,  of  which  she  had  notice  when 
she  acquired  her  interest.  The  original 
mortgage  debts  were  merged  in  the  decrees, 
and  they  were  satisfied  by  the  sale  to  plain- 
tiff. We  tb\ak  he  is  entitled  to  recover  the 
amount  fixed  by  the  decree. 

6.  The  conclusions  we  have  reached  make 
a  consideration  of  otiier  questions  presented 
by  counsel  unnecessary.  The  time  within 
which  redemption  may  be  made  from  the 
sale  of  September  12,  1887,  is  extended  for 


the  period  of  90  days  next  following  the  fil- 
ing of  this  opinion.  In  other  respects  the 
decree  of  the  district  court  is  aflBrmed. 


Wilson  v.  Yocum. 

(Supreme  Court  of  Iowa.    May  80, 1889.> 

Vbndob  axs  Vkhdbb — Fra.udiii.b2it  Rbpbbsbxta- 

TI0K8 — DaMAOBS. 

1.  Allegations  that  plaintiS  and  defendant 
agreed  to  exchange  lands,  and  that  as  »  further 
ooDBideration  the  defendant  promised  to  make  cer- 
tain Improvements  upon  the  land  adjoining  the 
tract  to  M  conveyed  by  him,  which  Improvementa 
the  defendant  had  failed  to  make,  will  sustain  an 
action  for  a  breach  of  a  contract. 

3.  AUegationa  tbat  defendant  had  falsely  said 
that  he  had  information  from  the  managers  of  a 
railroad  company  that  they  Intended  to  build  a 
road  and  depot  near  the  land  oonveyed  to  plain- 
tiff, and  that  he  intended  to  erect  certain  buildings 
and  faotories  near  the  said  land,  are  auXBcient  to 
sustain  an  action  for  fraud. 

8.  In  an  action  to  recover  for  failure  to  make 
suoh  Improvements,  plaintiff  alleged  that  the  land 
to  be  conveyed  by  him  was  worth  18,000;  tbat  de- 
fendant's land,  with  tbe  contemplated  improve- 
menta, was  estimated  to  be  worth  the  same 
amoun^  but  that  without  such  Improvemenu  it 
was  only  worth  tS,O0O.  Held,  that  the  damages 
disclosea  were  certain,  and  not  speculative. 

Appeal  from  district  court,  Plymouth 
county;  Scott  M.  Ladd,  Judge. 

Action  at  law  to  recover  on  account  of  the 
partial  failure  of  the  consideration  of  a  con- 
tract to  convey  lands,  and  for  fraudulent 
representiitions  inducing  the  .contract.  A 
demurrer  to  the  petition  was  sustained. 
Plaintiff  appeals. 

Martyn  di  Gaynor,  for  appellant.  Argo 
dt  MeDuffle,  for  appellee. 

Beck,  J.  I.  In  view  of  the  fact  tbat  ques- 
tions in  the  case  involve  tbe  sufficiency  of 
the  petition,  it  becomes  necessary  to  set  it 
out  quite  fully.  The  parts  material  to  the 
decision  of  the  case  are  in  these  words: 
"Comes  now  the  plaintiff,  and  for  cause  of 
action  says  that  on  or  about  the  1st  day  of 
August,  1887,  the  plaintiff  and  the  defend- 
ant lierein  entered  Into  a  verbal  agreement, 
by  the  terms  of  which  plaintiff  agreed  to  con- 
vey to  defendant  certain  real  [iroperty  situ- 
ated In  Plymouth  county,  Iowa,  to-wit: 
*  *  *  That  the  defendant  in  considera- 
tion therefor  agreed  to  convey  to  the  plain- 
tiff the  following  described  real  estate,  in  the 
town  of  Lucerne,  in  the  county  of  San  Diego, 
Cal.,  to-wit:  •  *  •  And  as  further  con- 
sideration for  the  land  agreed  to  be  conveyed 
to  him  by  plaintiff,  promised  and  agreed  to 
malce  improvements  on  land  owned  by  him 
in  the  vicinity  of  the  property  so  agreed  to 
be  sold  to  plaintiff,  to-wit:  To  cause  to  be 
erected  a  large  nail  factory,  terra-cotta  works, 
a  large  hotel  building,  and  to  build  a  large 
building,  in  which  would  be  opened  a  bank, 
with  a  capital  of  9100,000;  and  to  erect,  and 
to  cause  to  be  erected,  many  other  large  and 
substantinl  buildings  on  land  then  owned  by 
him,  the  said  defendant,  in  tlie  immediate 
vicinity  of  the  said  lots,  the  erection  of  which 
would  have  very  materially  inc^^c^  the 
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value  of  the  said  lots  so  sold  toplaintifiF;  and 
further  represented  and  agreed,  as  an  in- 
ducement to  said  contract,  that  a  railroad 
coropan.T  had  selected  and  located  its  depot 
on  lots  near  said  land,  and  pointed  out  to 
plaintiff  where  said  depot  would  be  located, 
and  where  the  track  of  the  railroad  would  be 
laid,  and  further  represented  that  he  had  his 
information  from  the  managers  of  said  road; 
and  that  the  same  would  be  completed  with- 
in three  months  from  said  date;  and  further 
represented,  to  induce  phiintifC  to  enter  into 
said  agreement,  that  the  managers  of  said 
railroad,  the  name  of  which  plaintiff  cannot 
now  give,  bad  purchased  three  hundred  acres 
of  land  imm^iately  adjoining  plaintiff's 
lots.  That  in  pursuance  of  said  agreement 
and  representationB,  and  in  reliance  thereon, 
plaintiff  did,  on  or  about  said  date,  execute 
and  deliver  to  defendant  good  and  sufficient 
deeds  for  said  land  in  Plymouth  county, 
Iowa.  That  in  part  performance  of  his  said 
ngreement  defendant  executed  and  delivered 
to  plaintiff  deeds  for  said  lots.  That  the 
agreed  value  of  said  land  deeded  by  plaintiff 
to  defendant  was  $8,000  over  and  above  in- 
cumbrances, and  the  said  land  was  and  actu- 
ally is  worth  said  sum.  That  the  estimated 
value  of  said  lots,  with  improvements  so 
erected  and  built,  was  $8,000.  That  if  the 
defendant  had  built  and  caused  to  be  erected 
the  buildings  and  improvements  as  lie  agreed 
with  plaintiff  to  do,  as  herein  set  out,  and  if 
the  representations  by  defendant  had  been 
true,  the  siild  lots  would  have  been  worth  the 
sum  of  $8,000.  That  without  said  improve- 
ments said  lots  were  not  worth  to  exceed 
$3,000.  That  at  the  said  time  defendant  was 
the  owner  of  a  great  portion  of  said  town  of 
Lucerne,  and  had  the  control  of  the  entire 
town-site,  and  represented  to  plaintiff  that 
he  had  almost  unlimited  means  at  his  com- 
mand for  the  use  and  purpose  of  Improving, 
building  up,  and  advancing  the  same.  That 
all  of  defendant's  promises,  agreements,  and 
representations  herein  set  out  were  wliolly 
false,  and  made  for  the  purpose  of  cheating 
and  defrauding  plaintiff.  That  defendant 
has  failed,  neglected,  and  refused  to  make 
any  of  the  improvements  agreed  by  him  to 
be  made,  and  has  absconded  and  left  the 
state  of  California.  That  defendant  knew  at 
the  time  he  made  said  representations  that 
they  were  false,  and  made  them  for  the  pur- 
pose of  inducing  plaintiff  to  pay  more  for 
said  land  than  the  same  was  worth.  That 
plaintiff  relied  upon  said  representations, 
and  was  thereby  induced  to  make  said  trade. 
That  by  reason  of  the  facts  herein  set  out 
plaintiff  has  been  damaged  in  the  sum  of 
four  thousand  dollars.  That  the  defendant 
is  a  non-resident  of  the  state  of  Iowa.  That, 
by  reason  of  the  facts  herein  set  out,  there  is 
now  due  and  owing  plaintiff  from  defendant 
the  sum  of  fonr  thousand  dollars,  no  part  of 
whicli  has  been  paid.    *    *    •" 

To  this  petition  defendant  demurred  in  the 
following  language:  "(1)  Said  petition  does 
not  state  facts  sut&cient  to  entitle  him  to  the 


relief  demanded,  or  any  other  relief.  In  this: 
That  there  is  no  averment  in  plaintiff's  peti- 
tion that  t)ie  defendant  made  any  false  or 
fraudulent  statement  or  representations  to 
plaintiff  respecting  the  lots  mentioned  and 
described  in  said  petition.  All  the  state- 
ments set  out  in  plaintiff's  petition,  and 
which  are  averred  to  be  false  and  fraudulent, 
amount  to  nothing  more  than  a  promise  on 
the  part  of  the  defendant  that  he  would 
make  tlie  improvements  mentioned  in  said 
petition  upon  his  own  property  at  some  time 
in  the  future,  or  they  relate  to  a  condition 
of  things  about  the  truth  of  which  tii« 
plaintiff  had  the  same  opportunity  for  obtain- 
ing correct  information  as  the  defendant; 
and  there  is  no  averment  with  respect  to 
thpse  alleged  false  statements  in  said  petition 
that  defendant  fraudulently  did  anything  to 
induce  plaintiff  to  forbear  inquiry  as  to  the 
truth  of  such  alleged  fraudulent  statements. 
(2)  That  the  alleged  fraudulent  misrepresen- 
tations or  statements  are  wholly  immaterial, 
in  that  they  do  not  relate  to  any  ascertainable 
fact  as  distinguished  from  matters  of  opinion, 
intention,  probability,  or  expectation,  and 
they  are  therefore  not  fraudulent  in  law.  (3) 
Representations  to  induce  a  vendee  to  pur- 
chase property,  to  he  fraudulent,  must  relate 
to  a  present  or  past  state  of  facts,  and  relief, 
as  for  deceit  or  for  fraud,  cannot  be  obtained 
to  a  non-performance  of  a  promise  or  other 
statement  looking  to  the  future.  (4)  The 
alleged  false  representations  relied  upon  by 
plaintiff  in  this  case  do  not  relate  to  the  sul> 
ject-matter  of  the  contract  set  out  in  the 
plaintiff's  petition,  but  do  relate  solely  to  col- 
lateral matters  of  mere  inducement,  and  they 
are  therefore  insufficient  in  law.  (5)  The 
damages  claimed  in  the  plaintiff's  petition  are 
wholly  speculative,  and  aro  too  uncertain  and 
remote. " 

2.  A.ttention  to  the  petition  will  disclose  the 
fact  that  it  seeks  to  recover  on  two  grounds: 
(1)  The  failure  of  defendant  to  make  certain 
improvements  which  were  »  part  of  the  con- 
sideration for  the  land  conveyed  by  plaintiff 
to  defendant.  These  improvements  were  to 
l>e  made  on  defendant's  land,  but  would  en- 
hance the  value  of  the  land  conveyed  by  de- 
fendant to  plaintiff.  It  cannot  be  doubted 
that  a  contract  for  such  improvements,  which 
would  enhance  the  value  of  plaintiff's  land. 
Is  a  valuable  consideration  for  plaintiff's  con- 
tract to  convey  the  Iowa  lands.  He  did  con- 
vey these  lands,  and  defendant  did  fail  to 
make  the  improvements.  He  can  recover  for 
the  breach  of  this  contract  The  petition 
sets  out  a  cause  of  action  based  upon  this 
breach  of  contract.  (2)  But  the  petition  al- 
leges false  representations  inducing  the  pur- 
chase of  the  land.  We  think  these  represen- 
tations are  a  ground  of  recovery,  and  that 
the  demurrer  should  not  have  been  sustained 
as  to  them,  had  it  been  limited  thereto.  Sure- 
ly the  false  and  fraudulent  representations  as 
to  the  construction  of  a  railroad  and  other 
matters,  which  are  not  merely  the  statements 
of  an  opinion,  but  the  assertion  of  facts 


418 


N0BTHWE8TEBN  EEPOBTBB,  Vol.  42. 


(I0W6. 


which  induced  the  contract  on  plaintiff's 
put,  are  groucd  for  an  action  to  recover  the 
damages  Bustained  by  the  fraud.  See  McDole 
T.  Furdy.  23  Iowa.  273;  Wilson  t.  Railway 
Go..  L.  R.  9  Ch.  279;  2  Suth.  Dam.  250-252. 

8.  The  petition  may  have  been  obnoxious 
to  the  objection  of  mingling  without  separa- 
tion distinct  causes  of  action.  But  it  was 
Bot  assailed  on  tbiit  ground. 

4.  The  fifth  ground  of  demnirer,  that  the 
damages  are  wholly  speculative,  and  are  too 
uncertain  and  remote,  is  overcome  by  consid- 
eration of  the  allegation  of  the  petition  that 
the  land  purchased  by  plaintift,  with  the  im- 
provements contemplated  in  defendant's  con- 
tract, would  be  worth  88,000;  without  them, 
but  •3,000.  Flaintifl  by  these  allegations 
shows  that  hesuffered  damsiges  to  the  amount 
of  $5,000.  These  are  notspeculntivedamagra, 
but  under  the  allegations  of  the  petition  are 
actual  dHmages,  based  upon  the  alleged  dif- 
ferences in  the  value  of  the  property,  with 
and  without  the  improvements.  See  McDole 
V.  Purdy.  23  Iowa,  278:  Wilson  v.  Railway 
Co.,  L.  B.  9  Ch.  279.  This  rase  is  distin- 
guished from  Bank  v.  Tburman,  69  Iowa, 
698,  25  N.  W.  Bep.  909.  by  its  faoU.  The 
future  construction  of  the  manufactories  and 
other  buildings  wliich  defendant  contracted 
sliould  be  built  pertain  to  the  consideration  of 
the  purchase  of  the  lots  by  plaintifF,  who 
paid  the  price  at  which  the  lots  were  eeti- 
miited,  relying  upon  defendant's  contract 
to  construct  the  mflnufact<]ries,  which  would 
largely  increase  the  ralue  of  the  property. 
The  lots  were  purchased  by  plaintift  at  the 
price  of  $8,000,  for  the  reason  that  plaintiff 
relied  upoa  dtfendant's  contract  to  increase 
the  value  of  the  lots.  The  petition  alleges 
that  the  lots,  without  the  construction  of  the 
manufactories,  were  worth  but  $3,000,  and 
with  them  were  worth $8,000.  Defendant's 
contract  is  valid,  and  plaintiff  is  attenpting 
to  enforce  it  in  tliis  action.  He  declares  up- 
on it  in  the  petition.  If  1m  establishes  the 
contract,  and  the  breach  thereof,  what  will 
be  the  menaure  of  his  damages?  Clearly, 
the  difference  between  the  value  of  the  lota, 
in  case  defendant  should  perform  hii  con- 
tract, Euid  their  value  if  tiie  eontract  should 
not  be  performed. 

It  will  be  seen  tliat  this  Is  not  a  ease  of 
Bpeculative  damnges,  but  rather  a  case  re- 
quirin  g  the  assessment  of  the  damages  for  the 
non-performance  of  a  contract,  which  were 
contemplated  by  tiM  parties  when  they  en* 
tered  into  the  contract.  If  the  danuiges  be 
held  speculative,  and  on  that  account  plain- 
tiff cannot  recover,  the  contract  would  be 
defeated;  for  plaintiff  could  not  recover  for 
the  breach  thereof,  by  which  he  avers  in  the 
petition  he  lost  $5,000.  Courts  will  not  in  this 
way  defeat  remedies  upon  contracts.  In  Bank 
v.  Thurman.  69  Iowa,  693.  25  N.  W.  Bep. 
909,  tlie  damages  lieM  to  be  uncertain  and 
speculative  were  not  based  upon  tlie  consid- 
eration of  the  contract  attempted  to  be  en- 
forced. The  defendant  agreed  to  erect  a 
building,  provided  the  plaintiff  would  first 


erect  another  building,  and.  In  case  of  fail- 
ure of  defendants  so  to  do,  be  was  to  forfeit 
$500.  Plaintiff  in  the  case  sought  to  recover 
the  $500,  and  alleged  that  it  was  damages 
by  the  depreciation  of  the  value  of  Uie  prop- 
erty, which  was  worth  $500  less  that  it 
would  have  been  wortb  had  defendant  per- 
formed his  contract  The  damages  claimed 
are  based  upon  the  alleged  depreciation  of 
the  value  of  plaintiff's  building,  and  not  upon 
any  alleg^  consideration  arising  out  of 
the  increased  value  of  the  building.  The 
damages  were  wholly  specnlative  and  un- 
certain. But  in  tills  case  no  other  damages 
were  or  could  have  been  contemplated  by 
the  parties  than  those  claimed  by  plaintiff. 
They  are  alleged  in  the  petition  as  being 
actual  and  certain,  bo  that  plaintiff  suf- 
fered loss  in  the  sum  of  $5,000  by  de- 
fendant's violation  of  his  contract.  As 
shown  by  the allegatLons  of  the  petition,  they 
are  not  ^>eculative  or  uncertain,  and  are 
twsed  upon  allegations  of  value.  We  are 
united  in  the  conclusion  on  this  as  well  as 
other  points  of  the  case,  bat  some  of  the 
judges  think  that  the  doctrine  of  Bank  v. 
Tburman,  supra,  cannot  be  harmonized  with 
the  ruling  in  this  case.  In  our  opinion,  the 
judgment  of  the  district  oourt  ought  to  be 
reversed-. 


Ferguson  t>.  Ftrmbnich  Majtof's  Co. 

(Supreme  Court  of  Iowa.    Hay  20, 1889.) 

RlPiJIU.K  RiOBTS— Dakaoxs. 

1.  Recovery  cannot  be  had  againrt  an  upper  ri- 
parian proprietor  for  having  poUutod  the  waters 
of  a  stream,  if  the  plaintiff  has  oontributed  to  the 
wToug  of  which  he  complain*. 

a.  An  instruotioD  that  the  measure  of  plaintlfl's 
recovery  is  the  difference  between  the  'value  of 
the  use"  of  his  premises  as  they  would  have  been 
without  the  alleged  naisacoe  and  the  "value  of 
■aid  Remises"  with  such  nuisanoe,  is  erroneous. 

8.  Where  plaintiff  allegea  that  by  reason  of  the 
pollution  of  the  stream  by  defendant  he  is  not 
only  deprived  of  the  use  of  the  water  of  the 
stream,  but  that  the  offesalve  odors  caoaed  by 
such  pollution  affect  the  enjoyment  of  his  tiome, 
he  can  recover  for  depredation  in  the  rental  value 
of  the  premises. 

4.  He  can  alto  recover  for  bodily  siokaesa,  pain, 
and  diseomfort  oaosed  by  such  nniaanoe. 

Appeal  from  district  court,  Marshall  coun- 
ty; S.  M.  WEA.TBR,  Judge. 

Action  to  recover  damages  allied  to  have 
been  caused  by  the  wronf^ul  acts  of  defend- 
ant in  polluting  a  stream  of  water.  There 
was  a  trial  by  jury,  and  a  verdict  and  judg- 
ment for  plaintiff.    The  defendant  appeals. 

J.  L.  Carney,  for  appellant.  J.  F.  Matk«r 
and  Caswell  &  Mttker,  tat  appellee. 

BoBiNaoK,  J.  Plaintiff  is  the  owner  of 
412  acres  of  land,  through  which  Linn  creek 
flows  from  the  south-west  in  a  nOTth-easlerly 
direction,  into  the  Iowa  river.  lie  resides 
upon  this  land,  and  uses  it  in  part  as  a  stock 
and  dairy  farm.  The  defendant  operates  a 
glucose  factory,  situate  on  the  creek  afore- 
said, about  half  a  mile  south-west  of  the 
farm  of  plaintiff.  Sheds  for  feeding  cattle 
arc  located  near  the  factory,  and  are  used  in 
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connection  with  it.  Flaintifl  claims  that  in 
the  years  18{)6~87-88  tlie  defendant  caused 
to  t>e  discharged  into  the  creek,  from  its 
factory  and  cattle-sheds  large  quantities  of 
acids,  poisons,  manure,  and  oU)er  filth,  in 
consequpQce  of  which  the  water  flowing 
tlterein  was  so  polluted  that  it  could  not  be 
used  for  stock  or  domestic  purposes;  that  in 
cousequence  of  sudi  discharges  the  water  of 
said  creek  emitted  unwholesome  and  noxious 
vapors  and  odors;  that  by  reason  of  the  said 
ads  of  defendant  the  plaintiff  and  his  family 
suffered  and  became  sick,  the  products  of  bis 
dairy  were  greatly  injured,  and  the  use  uf 
bis  farm,  and  the  stock  thereon,  were  greatly 
damaged;  that  before  said  acts  of  defen>>ant 
were  committed  the  said  stream  furnished 
excellent  water,  which  was  used  by  {jluintiff 
for  his  stock,  and  for  domestic  pniposes; 
that  said  stream  furnishes  the  only  running 
water  on  bis  farm ;  and  that  the  said  acts  of 
defendant  were  wrongful.  Defendant  de- 
nies these  claims  u£  plaintLS,  and  alleges  that 
the  creek  has  for  years  taken  and  received 
tbe  drainage  and  sewage  of  the  southern  and 
eastern  part  of  MarshaUtown,  including  that 
from  slaughter-houses  located  thereon,  facto- 
ries, fat-renUering  establishments,  outhouses, 
and  other  sources  of  filth,  and  that,  in  conse- 
quence its  water  becomes  unfit  for  use.  De- 
fendant further  claims  that  the  contamination 
of  the  water,  and  the  vapors  and  odora  of 
which  plaintiff  complains,  are  due  to  a 
slaughter-house  which  is  maintained  on  his 
land,  and  for  which  he  is  responsible.  The 
evidence  shows  that  during  the  year  1887  tbe 
water  of  Linn  creek,  from  a  point  above  tbe 
glucose  factory,  to  its  confluence  with  tbe 
Iowa  river,  was  in  a  fonl  and  wnwhulesome 
condition,  and  that  noxions  odors  were  ex- 
haled therefrom.  Some  of  the  evidence  tend- 
ed to  show  that  acts  autliorized  by  defendant 
contributed  largely  to  produce  that  condition. 
There  was  also  some  evidence  which  tended 
to  sbow  that  plainUfC  was  partially  responsi- 
ble for  tbe  evils  of  whicli  he  complains. 

1.  The  relative  rights  of  the  upper  and 
lower  owners  of  lands  intersected  by  a  stream 
of  water  were  considered  tn  some  extent  in 
tbe  case  of  Spence  v.  McDonongh,  ante,  371, 
determined  at  the  present  term  of  tltis  court. 
We  said  in  tliat  Ciise  that  the  lower  owner 
tuie  the  right  to  have  the  water  which  flows 
from  tbe  land  of  an  upper  owner  in  as  pure 
and  wholesome  a  condition  as  a  reasonable 
and  proper  use  of  the  stream  by  the  upper 
owner  will  permit.  Tl>e  upper  owner  will 
not  be  alio  wed  to  poison  or  corrupt  the  stream. 
"Wasbb.  Easem.  332;  1  Hill,  Torts,  601.  In 
many  cases  be  may  use  all  of  its  water,  to 
supply  what  are  termed  his  natural  wants, 
as  for  household  purposes  and  for  his  stock, 
but  cannot  appropriate  it  all  for  so-called  ar- 
tificial purposes,  as  for  manufacturing,  to  the 
damage  of  a  lower  owner.  Waslib.  Easem. 
330;  Gould,  Waters,  §  205.  The  upper  own<?r 
may,  as  a  rule,  use  the  stream  In  a  reitsona- 
ble  manner,  for  reasonable  puiposes,  even 
as  a  means  of  carrying  oJS  waste  matter. 
v.42N.w.no.6— 29 


Whether  the  use  to  whldi  he  wishes  to  de- 
vote it  is  reasoniible  must  be  determined 
by  the  circumstances  of  the  case.  Wasbb. 
Easem.  326;  Gould,  Waters,  §  206. 

2.  It  is  claimed  by  appellant  that  Linn 
oreek,  above  the  farm  of  plainUfl,  has  been 
used  as  a  common  sewer  by  the  city  and  in- 
habitants of  Marshalltown  for  many  years, 
and  was  so  used  during  the  time  in  question; 
that  in  consequence  of  such  use  its  water  was 
polluted  and  rendered  unfit  for  domestic  pur- 
poses and  fur  stock,  and  that  defendant,  at 
most,  only  contributed  to  the  results  of  which 
plitintiS  complains.  But,  if  that  be  true,  it 
would  not  relieve  defendant  from  liability  in 
this  action.  The  right  to  so  use  the  stieam 
is  not  shown  to  exist.  Plaintiff  owned  the 
land  involved  in  this  suit  before  such  use  of 
the  stream  was  made,  and  bad  a  vested  rigitt 
in  it,  of  which  be  has  not,  so  far  as  is  shown, 
been  deprived.  If  the  claim  of  defendant  be 
true,  it  could  not  escape  responsibility  for  the 
wrong  because  others  contributed  to  it.  But 
plaintiff  contends  that,  although  tlie  water  of 
the  creek  bad  been  somewhat  contaminated 
by  the  sewage  of  the  city  and  other  causes, 
yet  it  was,  and  would  have  been  good  tot 
stock,  and  would  have  been  free  from  obnox* 
ious  odors,  but  for  the  acts  of  defendant. 
Some  of  tbe  evidence  tends  to  support  this 
claim,  and,  if  It  be  well  founded,  tbe  plain- 
tiff should  recover.  Code,  §  3331;  Flatt  t. 
Kailway  Co.,  74  Iowa,  131,  37  N.  W.  Kep, 
107;  Swell  t.  Greenwood.  26  Iowa,  377i 
Wood,  Nuis.  §  445. 

3.  In  November,  1885,  phuntifl  leased,  for 
the  purpose  of  putting  a  slaugbler-bonsa 
thereon,  a  small  tract  of  groui^  near  bis 
dwelling  and  on  Linn  ereek,  "with  the  priv- 
ilege of  tbe  oreek."  There  was  evidence  to 
tlie  effect  that  a  slaughter-house  was  con- 
structed under  the  lease  and  operated  during 
1887;  that  mnch  animal  matter  was  tiirown 
therefrom  into  the  creek,  and  permitted  to 
corrupt  its  water;  that  other  animal  matter 
was  thrown  about  the  slaughter-house  and 
there  permitted  to  decay;  that  the  slaughter'' 
house  was  a  nuisance,  for  which  plaintiff 
was  in  part  responsiblei  and  that  to  that 
source,  and  otber  causes  due  to  him,  mudi 
of  the  evil  of  which  be  complains  is  attrib- 
utable. Tbe  responsibility  of  plaintiff  fur 
the  condition  of  the  stream  and  the  odors  in 
controversy  was  put  in  issue  by  the  answer. 
Appellant  sought  to  establish  that  responsi- 
bility during  the  trial,  and  asked  an  inatruo* 
tion  in  regard  to  it,  which  was  refused.  Tbe 
court  charged  the  jury  that  "if  it  appears 
that  the  offensive  exhalations  complained  of 
were  caused  by  the  act  or  omission  of  plain- 
tiff himself,  or  by  others,  acting  without  the 
co-operation,  connivance,  or  assistance  of  the 
defendant,  then  he  cannot  recover  anything 
on  account  of  such  alleired  annoyance  or  dis- 
turbance in  tlie  comfortable  use  and  enjoy- 
ment of  his  premises;"  but  it  failed  to  charge 
them  as  to  the  effect  of  contribution  by 
plaintiff  to  the  results  of  which  lie  complains. 
It  is  insisted  by  appellee  that  be  is  entitled 
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to  recover,  if  a  wrong  has  been  proven,  not- 
withstanding tbe  fHct  tiiat  tie  may  have  con- 
tributed to  it.  We  do  not  think  his  position 
is  well  talcen.  If  lie  contributed  to  the 
wrong,  be  and  defendant  were  joint  wrong- 
doers. In  law,  the  act  of  each  whs  the  act 
of  both.  It  was  said  in  Turner  v.  Hichcock, 
20  Iowa,  318,  that  there  is  no  contribution 
among  tort-feasors  who  have  all  knowingly 
committed  a  wrong,  and  that  the  damage  is 
not  severable  orapportionable  between  them. 
See,  also,  1  Hil.  Torts,  176,  note  3;  Metz  v. 
Soule,  40  Iowa,  238;  Casaady  v.  Cavenor,  87 
Iowa,  300.  It  is  true,  the  answer  charges 
that  the  damage  of  which  plaintiff  com- 
plains was  the  result  of  bis  own  act  in  main- 
taining a  slaughter-house;  but  it  also  sets  out 
various  alleged  acts  of  plaintifF  which  were 
contributory  in  their  nature;  and  the  efforts 
of  defendant  during  the  trial  were  largely 
directed  to  showing  contribution  on  the  part 
of  plaintiff.  The  instruction  in  regard  to 
contribution  asked  by  defendant  was  objec- 
tionuble  in  some  respects,  but  it  directed  at> 
tention  to  that  issue,  and  an  instruction  in 
regard  to  it  should  have  been  given.  Acts 
of  plaintiff  sufficient  to  defeat  his  recovery 
would  be  such  as  contributed  to  cause  those 
things  of  which  be  complains.  If  he  has 
sustained  damage  from  the  wrongful  acts  of 
defendant  to  which  be  did  not  contribate, 
then  he  should  recover  therefor.  The  evi- 
dence seems  to  show  tliat  different  portions 
of  plaintiff's  farm  were  devoted  to  different 
uses.  Some  of  liis  stock  was  kept  in  a  field 
between  the  slaughter-house  on  his  premises 
and  the  factory  and  sheds  of  defendant.  It 
may  be  that  the  alleged  wrongful  acts  of 
plaintiff  did  not  affect  the  water  of  the  stream 
so  far  up  as  that  field,  and  that  he  would  be 
entitled  to  recover  as  to  that  and  the  cattle 
kept  therein,  or,  if  his  acts  did  not  contrib- 
ute to  the  odors  in  controversy  he  may  be  en- 
titled to  recover  the  damage  caused  by  them, 
the  liability  of  defendant  being  established; 
but  he  cannot  recover  for  a  wrong  for  which 
he  is  in  whole  or  in  part  responsible.  Field, 
Dam.  21. 

4.  The  court  chained  the  Jury  as  follows : 
"If  you  find  for  the  plaintiff,  the  measure  of 
his  recovery  will  be  the  difference,  if  any, 
between  the  fair  and  reasonable  value  of  the 
use  of  his  premises  as  they  would  liave  been 
without  tlie  alleged  nuisance  and  the  fairand 
reasonable  value  of  said  premises  with  the 
alleged  nuisance,  with  such  other  and  further 
sum  as  will  fairly  and  reasonably  compensate 
him  for  tiie  tx>dily  sickness,  pain,  and  dis- 
comfort which  he  has  suffered  (if  from  the  ev- 
idence you  find  he  has  suffered  any)  by  rea- 
son of  the  nuisance  or  offensive  exhalations 
from  the  creek  occasioned  by  defendant's 
wrongful  act  in  contaminating  it,  if  such 
wrongful  contamination  has  been  proved." 
It  was  clearly  erroneous,  and  prolmbly  the 
result  of  an  oversight,  to  charge  tbe  jury  that 
the  measure  of  plaintiff's  recovery  would  be 
the  difference  tratween  the  value  of  the  use 
of  tlie  premises  in  one  case  and  tbe  value  of 


the  premises  in  the  other.  It  is  contended 
by  appellant  that  depreciation  in  rental  value 
of  the  premises  is  not  a  proper  meiisure  of 
remedy  in  this  case;  that  the  measure  would 
be  tbe  expense  of  watering  stock  from  a  well, 
or  putting  in  a  windmill,  or  replacing  tlie 
supply  of  water  by  other  means.  But  plain- 
tiff complains  of  a  nuisance  which  affected 
tbe  use  and  enjoyment  of  his  home  and  farm. 
The  loss  of  water  was  only  a  part  of  tbe  dam- 
age he  claims  to  have  sustained.  In  such 
cases  the  depreciation  in  rental  value  may  be 
considered.  Randolf  v.  Town  of  BloomQi;ld, 
41  N.  W.  Rep.  562;  Shively  v.  Railway  Co.. 
74  Iowa,  170,  37  N.  W.  Rep.  133;  Loughran 
V.  City  of  Des  Moines,  72  Iowa,  384.  34  N. 
W.  Rep.  172. 

5.  It  is  further  urged  by  appellant  that 
plaintiff  is  not  entitled  to  recover  for  bodily 
sickness,  pain,  and  discomfort,  and  that  the 
portion  of  the  charge  quoted  is  erroneous  in 
permitting  recovery  for  them.  We  held  in 
Randolf  v.  Town  of  Bloorofleld,  supra,  that 
the  person  injured  was  not  limitiad  in  his  re- 
covery to  the  damages  sustained  by  resison  of 
tbe  depreciation  of  the  rental  valae  of  the 
property  affected  by  tbe  nuisance,  but  that 
he  was  mIso  entitled  to  recover  fur  the  incon- 
venience and  discomfort  suffered,  and  the 
deprivation  of  the  comfortable  enjoyment  of 
the  property  by  himself  and  family.  In 
Loughran  v.  City  of  Des  Moines,  supra,  we 
decided  that  recovery  might  be  had  for  loss 
of  time  and  expense  incurred  by  reason  of 
sickness,  in  addition  to  the  depreciation  in 
rental  value  of  tbe  premises.  It  is  the  pol- 
icy of  the  law  to  allow  to  tbe  injured  party 
full  compensation  for  all  injuries  sustained. 
Randolf  v.  Town  of  Bloomfleld,  and  cases 
therein  cited.  Following  that  rule,  we  con- 
clude that  there  may  be  a  recovery  for  such 
special  damages  as  plaintiff  may  iiave  suf- 
fered, including  that  resulting  from  sickness, 
pain,  and  discomfort.  Code,  8  3381;  Ellis 
V.  Railroad  Co..  63  Mo.  131;  3  Suth.  Dam. 
415-417;  Kearney  v.  Farreli,  28  Cono.  820. 

6.  Complaint  is  made  of  the  action  of  the 
court  in  giving  other  portions  of  the  charge, 
and  in  refusing  to  give  instructions  asked  by 
defendant.  What  we  have  already  said  in- 
dicates our  views  on  the  questions  thus 
raised.  Other  questions  discussed  by  coun- 
sel may  not  arise  on  another  trial.  For  tbe 
errors  pointed  out  the  judgment  of  tbe  dis- 
trict court  is  reversed. 


STANHOPB  t).  SWAFFORD  et  al. 

(Supreme  Court  of  Iowa.    Vxy  81, 1889.) 

AiTACRinntT— Oaouinw  roa. 

Damagea  rosulting  from  false  representationa, 

whereby  one  i»  indaced  to  purchase  land  and  pay 

therefor  more  than  its  true  value,  oonstitute  a 

"  debt  for  property  obtained  under  false  pretenses, " 

within  Code  Iowa,  i  2051,  preaoribing  such  a  debt 

as  a  cause  for  attachment. 

Appeal   from   district    court.    Buchanan 
county;  John  ,1.  Net,  Judge. 
Action  to  recover  the  difleienoe  between 
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the  actual  value  of  land  pnrchased  by  plain- 
tiff of  defendants  and  the  value  as  shown  by 
representations  of  defendants,  inducing  plain- 
tiff to  buy  tbe  land,  which  were  false  and 
frandulent.  An  attalcbment  was  issued  upon 
the  grounds  shown  therefor  in  the  petition, 
which,  upon  motion  of  defendants,  was  sub- 
sequently dissolved.  Afterwards  a  judg- 
ment upon  a  verdict  for  plaintiff  was  ren- 
dered. From  the  order  dissolving  the  attach- 
ment plaintiff  appeals. 

Woodward  d-  Cook,  for  appellant.  Lake 
A  Harmon,  for  appellees. 

Beck,  J.  1.  The  petition  alleges  that  de- 
fendants sold  to  plaintiff  320  acres  of  land  for 
S2,240;  that  tbe  plaintiff  had  never  seen  the 
land,  and  was  induced  to  make  the  purchase 
by  representations  of  d^-fendants  as  to  its 
quality,  showing  it  to  be  worth  the  price  p^d 
for  it,  and  that  these  representations  were 
fftlse  and  fraudulent.  It  Is  alleged  that  the 
land  is  really  worth  no  more  than  $640. 
Plaintiff  claims  to  recover  $1,600.  The  judg- 
ment in  the  case  in  favor  of  plaintiff  was  in 
the  sum  of  $1,551.36.  Before  trial  the  de- 
fendants moved  the  court  to  dissolve  the  at- 
tacbment  on  these  grounds:  (1)  "That  tbe 
allegations  of  the  petition  filed  herein  show 
that  tlie  statement  of  the  cause  for  such  at- 
tachment was  and  is  untrue;  (2)  that  said 
petition  shows  on  its  face  that  the  alleged 
cause  for  said  attachment  did  not  exist  at  the 
time  the  writ  was  issued ;  (3)  that  it  is  ap- 
parent from  the  allegations  of  the  petition 
that  the  writ  of  attachment  should  not  have 
issued."  The  motion  was  sustained.  The 
ground  of  attachment  alleged  in  the  petition 
is  that  the  debt  which  this  suit  is  brought  to 
recover  is  for  property  obtained  under  false 
pretenses,  whicli  Is  the  twelfth  cause  of  an 
attachment  prescribed  by  Code,  8  2951,  au- 
thorizing att.ichments  to  be  issued  in  actions 
apon  prescribed  grounds  therefor  being 
shown  in  the  petitions. 

2.  Counsel  for  defendants  Insist  that  the 
claim  or  cause  of  action  upon  which  plain- 
tiff's suit  is  based  is  not  a  debt  due  for  property 
obtained  by  false  pretenses.  We  understand 
that  the  motion  is  based  upon  this  position. 
The  petition  alleges  false  representations  and 
pretenses,  inducing  a  purchase  by  him  for 
92.240  of  property  really  worth  no  more  than 
9640.  Plaintiff  thus  sustained  loss  and  dam- 
age to  tbe  extent  of  81,600  if  he  should  re- 
tain the  property  purchased,  as  he  is,  by  the 
law,  authorized  to  do. 

Under  familiar  rules  of  the  law  which  will 
be  recognized  by  the  profession  without  the 
citation  of  authorities,  defendants,  having  re- 
ceived pecuniary  advantage  from  the  mis- 
representations and  false  pretenses,  are  liable 
in  a  civil  action  as  for  a  debt;  the  plaintiff 
being  authorized  to  waive  the  right  of  pro- 
ceeding as  for  a  tort,  and  to  sue  for  the  loss 
and  damage  he  sustained.  The  defendants  in 
that  case  are  liable  for  such  loss  and  damage, 
nnd  their  liability  is  a  debt  arising  on  the  im- 
plied promise  which  the  law  raises  that  they 


will  pay  the  loss  suffered  by  plaintiff.  See 
Warner  V.  Cainmack,  37  Iowa,  642,  and  Mc- 
Dole  V.  Purdy,  28  Iowa,  277.  The  debt  to 
recover  for  which  this«action  is  brought  "is 
due  for  property  obtained  under  false  pre- 
tenses." Code,  §2951,  par.  12.  The  attach- 
ment was  therefore  rightly  issued,  and  should 
not  have  been  dissolved.  These  considera- 
tions dispose  of  all  questions  in  the  case. 
The  judgment  of  the  district  court  is  re- 
versed. 


Gaab  et  al.  v.  Hart  et  al. 

{Supreme  Court  of  Iowa.    May  81, 1889.) 

FraUDDLBUT  CoMVSTANCEg. 

Defendant,  at  different  times,  purchased  the  two 
parts  of  a  tract  of  land,  and  paid  for  the  first  part 
the  full  oonsideratioii,  and  tl.OOO  of  tbe  price 
of  the  second  part,  which  wa«  SlidOO.  It  was  al- 
leged that  her  grantor  was  Indebted  to  her  for  t600 
for  Improvements  made  by  her  on  the  land,  bat 
any  oUum  for  snob  Improvementa  was  long  before 
barred  by  the  statute  of  limitaUons,  and  before 
the  sale  was  not  recognized  in  a  number  of  busi- 
ness transactions  between  the  parties  after  the 
Improvements  were  made.  There  was  no  evi- 
dence that  defendant  actively  participated  in  any 
scheme  to  defraud  the  grantor's  creditors,  nor 
did  it  appear  that  she  Had  any  fraudulent  in- 
tent, and  the  money  paid  was  used  by  the  gran- 
tor to  pay  his  creditors.  Held,  that  to  the  ex- 
tent of  the  t600,  but  no  further,  the  second  oonvey- 
ance  was  voluntary,  and  oonstructively  fraudu- 
lent as  to  the  grantor's  creditors,  bat  that  the  first 
conveyance  was  valid. 

Appeal  from  district  court,  Jasper  county; 
David  Rtan,  Judge. 

This  is  an  action  in  equity,  by  which  the 
plaintiffs  seek  to  subject  certain  real  estate, 
tbe  legal  title  to  which  is  in  tbe  defendant 
Elizabeth  Hart,  to  the  payment  of  a  judg- 
ment had  by  the  plaintiffs  against  tbe  de- 
fendant James  H.  Hart.  There  was  a  de- 
cree subjecting  part  of  the  property  to  the 
payment  of  9GU0  of  the  judgment.  The  de- 
fendants Elizabeth  liart  and  James  H.  Hart 
appeal,  and  claim  that  no  part  of  the  real  es- 
tate should  be  subject  to  the  payment  of  any 
part  of  the  judgment.  The  plaintiffs  appe^ 
because  the  whole  of  the  judgment  was  not 
established  as  a  lien  against  all  of  the  land. 

Harrah  <£■  Myers,  for  appellants.  Wimioio 
<C-  Varnum,  for  appellees. 

EOTHROOK,  J.    1.  The  defendant  James 
H.  Hart  was  the  owner  of  80  acres  of  land 
in  Jasper  county,  and  the  defendant  Eliza- 
beth Hart  owned  an  adjoining  80-acre  tract. 
She  is  the  widow  of  Isaac  M.  Hart,  dece>ised, 
who  was  brother  of  James  H.  Hart.    I.  N. 
Hart,  s  son  of  Elizabeth   Hart,  bought  a 
threshing-machine   and   traction  engine  of 
the  plaintiffs  in  1884,  and  gave  his  notes  for 
tbe  purchase  money,  and  James  H.  Hart 
signed  the  notes  as  surety.    After  the  notes 
were  made  James  H.  Hart  sold  and  conveyed 
I  his  land  to  Elizabeth  Hart.     The  whole  80- 
I  acre  tract  was  not  sold  and  conveyed  at  one 
I  time.     There  were  separate  sales  of  the  two 
I  government  40  acres,  which  composed  tbe 
I  whole  tract.     The  plaintiffs  reduced  their 
I  notes  to  judgment,  and  they  claim  that  said 
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Bales  and  conrejances  were  fraudulent  aa  to 
them.  The  court  below  held  that  the  sale  of 
one  of  the  40-acre  tracts  was  a  valid  transao- 
tion,  but  that  the  salq  of  the  other  was  a  mere 
voluntary  transfer,  and  without  conaidera- 
tion  as  to  8600  of  the  pretended  purchase 
money.  . 

Aa  to  the  plaintiffs'  appeal,  we  think  the 
decree  should  be  affirmed  without  question. 
It  appears  from  the  evidence  that  Elizabeth 
Hai-t  paid  the  full  consideration  for  the  40- 
acre  tract  which  she  flrst  purchased.  Tlie 
contract  price  for  the  40  acres  which  she  aft- 
erwards purchased  was  81,600.  The  evi- 
denc^e  satisfactorily  shows  that  she  pHid 
81,000  of  the  purchiise  money  in  cash.  There 
is  no  evidence  that  she  was  an  active  partic- 
ipant in  any  scheme  to  d  fraud  the  creditors 
of  James  H.  Dart.  On  the  other  hand,  it 
appears  that  all  the  money  she  paid  to  James 
H.  Hart  was  used  by  liiro  to  pay  his  credit- 
ors, and  not  to  defraud  them.  But  8600  of 
the  consideration  for  the  last  purchase  were 
not  in  fact  jiaid.  It  is  true  the  parties  to  the 
sale  and  purchase  claim  that  James  H.  Hart 
was  indebted  to  Elizabeth  Hart  in  the  sum 
of  8600  on  aocount  of  certain  buildings  and 
improvements  she  had  put  upon  the  land. 
But  any  claim  for  these  improvements  had 
long  before  been  barred  by  the  statute  of 
limitations,  and  in  a  number  of  business 
transactions  between  the  parties  after  the 
erection  of  the  buildings,  and  before  tlie  pur- 
chase of  the  land,  the  claim  fur  improve- 
ments was  not  recognized,  nor  was  any  ac- 
count taken  of  it.  We  thiuk  the  court  right- 
ly held  that  such  a  claim  ought  not  now  to 
be  recognized,  and  that  to  that  extent  the  con- 
veyance was  merely  vuluntiiry;  and,  as  its 
direct  efTect  was  to  prevent  the  plaintiffs 
from  collecting  their  judgment,  to  thnt  ex- 
tent it  was  a  constructive  fraud.  We  do 
not  think  that  the  evidence  warrants  a  find- 
ing that  there  was  any  actual  fraudulent  in- 
tent on  the  part  of  Elizabeth  Hart,  but, 
where  a  conveyance  Is  voluntary,  it  may  be 
impeached  as  fraudulent  by  the  creditors  of 
the  grantor  without  showing  actual  fraud  on 
the  part  of  the  grantee.    Affirmed. 


Baker  v.  Fibst  Nat.  Bank  of  Daykm- 

FORT  et  al. 

(Supreme  Court  of  Iowa.    May  23, 1889.) 

JnnOMBNT — EXBCUTIOK — Attornst  asd  Clhent. 

1.  A  bank  which  had  recovered  a  judgment  in 
another  county  against  plaintiff's  busband  filed  a 
transcript,  and  commenced  an  action  against  plain- 
tiff and  busband  to  subject  certain  land,  of  which 
the  husband  bad  le^  title,  to  the  payment  of  the 
judgment.  Plaintill  and  her  busband  set  up  a 
homestead  interest  in  the  land,  but  a  judgment  aa 
prayed  for  was  recovered,  execution  issued,  and 
the  premises  were  to  be  sold  on  a  day  named. 
After  the  suit  was  commenced  a  mechanic's  lien 
was  filed,  and  was  afterwards  assigned  to  plsdn- 
tiff,  who  sued  thereon  against  ber  husband  and 
the  bank.  The  suit  was  dismissed  as  to  the  bank, 
but  judgment  was  recovered  against  the  busband, 
and  the  property  was  sold.  HeUi  that,  as  plaintiff 
was  a  party  to  the  suit  by  the  bank,  and  as  the 
suit  on  the  Uom  against  the  bank  was  dismissed. 


plaintifTs  suit  and  claim  of  homestead  could  not 
prevail  against  a  sale  under  the  bank's  execution. 
3.  On  the  day  set  for  the  sale  the  bank's  execu- 
tion was  assigned  to  the  attorney  of  plaintiff  and 
her  husband  in  the  suit.  They  tben  had  no  ex- 
pectation of  saving  the  property,  unless  by  some 
act  of  the  attorney.  Plaintiff  alleged,  and  there 
was  testimony,  that  she  and  her  husband  were  de- 
feated in  the  salt  through  the  attorney's  fault,  and 
that  be  felt  an  obliganon  to  purchase  the  judg- 
ment for  their  protection,  and  aid  so.  The  attor- 
ney alleged  and  gave  evidence  that  he  purchased 
at  the  special  request  of  the  busband,  who  had  oon- 
trol  of  plaintiff's  affairs,  and  on  the  anderstand- 
ing  that  he  should  hold  it  aa  security  for  repay- 
ment, and  that  the  mechanlo's  lien  suit  should  be 
dismissed,  and  that  he  wrote  a  dismissal,  which 
the  busband  approved.  The  husband's  testimony 
showed  an  understanding  that  the  attorney  should 
be  paid  or  secured  in  some  way  for  the  purchase. 
A  witness  testified  that  the  husband  said  he  could 
do  nothing,  and  the  attorney  would  have  to  act  for 
him ;  that  the  attorney  left  for  a  short  time,  and,  on 
returning,  said  that  it  was  all  fixed,  and  that  the 
husband  would  have  time  to  arrange  to  pay  his 
debts.  The  assignment  was  for  less  than  half  the 
amount  of  the  judgment,  and  the  attorney  wat 
always  willing  to  cancel  the  judgment  for  the 
amount  paid  by  htm,  and  interest.  Hetd,  that  it 
sufficiently  appeared  that  the  purchase  was  not  in 
the  attorney's  interest,  but  was  to  enable  his  cli- 
enla  to  pay  the  debt  and  save  the  homestead,  and 
was  valid;  and  that,  where  they  refused  to  repay 
him,  though  offered  time  for  the  purpose,  and  he 
issued  execution,  under  which  the  property  was 
sold  to  him,  he  obtained  a  good  title. 

Appeal  from  district  court,  Jasper  county; 
W.  B.  Lewis,  Judge. 

Action  to  establish  the  title  to  certain 
premises,  and  quiet  the  same  in  the  plaintiff. 
The  defendant  Ryan  avers  title  to  the  prem- 
ises in  himself,  asks  that  it  be  so  decreed, 
and  that  he  liave  possession  thereof.  There 
was  a  decree,  as  prayed,  for  defendant  Ryan, 
ami  the  plaintiff  and  the  defendant  bank  ap- 
peal. 

Whiting  8.  Clark,  for  appellant  Baker. 
Winalow  dc  Vamum,  for  appellee. 

Obamobb,  J.  Since  long  prior  to  Feb- 
ruary, 1876,  the  plaintiff  and  one  George  W. 
Baker  have  been  husband  and  wife,  and  on 
the  7th  of  February,  1876.  they  resided  in 
Scott  county,  Iowa,  and  on  said  day  the  de- 
fendant the  First  National  Bank  of  Daven- 
port obtained  in  said  county  a  judgment 
against  George  W.  Baker  for  83,891.38.  In 
1879  the  plaintiff  and  lier  husl>and  removed 
to  Jasper  county,  and  George  W.  Ba^er  pu:- 
chased  the  premises  in  question,  and  took  the 
title  thereto.  On  the  7th  day  of  May,  1880, 
the  defendant  bank  filed  a  transcript  of  tlie 
judgment  obtained  in  Scott  county  in  the 
district  court  of  Jasper  county.  The  plaiu- 
tiff  was  not  a  party  to  the  contract,  or  the 
proceeding  in  wliich  the  judgment  in  Scott 
county  was  obtained.  In  1879,  after  George 
W  Baker  purchased  the  premises  in  ques- 
tion, he  contracted  with  Fowler,  Lj'ons  & 
Co.  to  furnish  part  of  the  materials,  and  do 
certain  work,  in  building  a  bouse  and  othtr 
buildings  on  the  premises.  This  material 
was  furnished,  and  the  building  completed, 
about  May,  188U.  On  the  same  day  that  the 
defendant  bank  filed  the  transcript  of  its 
judgment  against  George  W^  ^MF  i»  •'<^s* 
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per  county,  it  filed  a  petition  in  equity  in  tlie '  not  assigned  its  judgment,  and  had  sold  and 
circuit  court  of  awd  county  to  subject  the :  purciias«d  the  premises  on  February  24, 
prvmiBPS  in  question  to  the  payment  of  such  1883,  and  had  afterwards  taken  a  slieriff's 
judgiBMit.  In  tliat  suit  the  plaintiff  herein  :  deed  therefor,  the  claim  of  tlie  plaintiff  in 
and  her  haslMnd  were  made  defendants,  i  this  suit  could  not  prevail  against  it,  for  the 
The  defendant  in  tltls  suit,  Uyan,  appeared  !  reasons  that  the  plaintiff  in  this  suit  and  her 
in  tiiat  suit  as  attorney  for  the  dpfendants, '  husband  were  both  parties  in  the  suit  of  the 
and  died  their  answer,  admitting  tlie  title  of  i  bank  to  subject  the  premises  to  the  payment 
the  premises  to  be  in  George  W.  Baker,  but ;  of  its  Judgment,  and  the  bank  was  not  a  par- 
averring  that  tile  premises  were  bought  witii  ty  to  the  suit  of  Hannah  Baker  against  lier 
the  proceeds  of  a  homestead  sold  in  Scott '  husband  for  tlie  enforcement  of  her  mechan- 
county,  and  averring  a  homeetend  right :  ic's  lien.  It  is  true  the  bank  was  originally 
therein.  After  judgment  an  appeal  was  j  a  party,  but  the  suit  was  dismissed  as  to  it 
prosecuted  to  this  court,  and  a  jadgraent  en- '  before  judgment.  As  between  the  bank  and 
tered  subjecting  the  premises  to  the  payment '  Hannah  Baker  the  premises  were,  as  the  re- 
of  the  judgment  of  the  bank.  Execution  is-  j  suit  of  a  final  adjudication,  Ifttble  for  the  pay- 
sued  on  the  judgment,  and  the  premises  were ;  ment  of  the  judgment.  What,  then,  are  the 
to  be  suhl  tliereon  February  24, 1883.  Fow-  \  facts  to  distinguish  the  case  as  to  (he  defend- 
ler,  Lyons  A  Co.,  by  virtue  of  their  contract  j  ant  liyan,  who  was  the  assignee  of  the  judg- 
for  material  and  labor,  were  the  creditors  of  |  ment?  He  was,  at  the  time  of  purchasing  the 
Cieorge  W.  Baker  in  the  sura  of  4F829.45,  and  |  judgment,  the  attorney  for  both  Hannah  Bak- 
duly  filed  their  statement  for  a  mechanic's  er  and  her  husband,  and  iiad  been  during  the 
lien  August  21.  1880.  July  29,  1881,  Fow-  i  prasecution  of  the  suit  to  subject  tlie  prem- 
ier, Lyons  &  €a  for  a  consideration  assigned  ises  to  the  payment  of  the  judgment  held  by 
their  claim  and  lien  against  George  W.  the  bank;  and  the  contention  of  the  plaintiff 
Baker  to  the  plaintiff.  In  August,  1882,  the :  is  that,  being  her  attorney,  he  could  not  pur- 
plaintiff  herein  commenced  a  suit  in  the  cir- '  chase  the  very  judgment  he  was  employed  to 
cuit  court  of  Jasper  county  against  George  i  defeat.  That  an  attorney  could  not,  as 
W.  Baker  and  the  defendant  bank  in  this  suit ;  against  the  interest  of  his  client,  make  such 
to  recover  judgment  against  George  W.  a  purchase  is  so  elementary  and  clearly  es- 
Bidcer,  and  to  establish  the  mechanic's  lien.  \  tablished  by  authority  that  neither  citation 
The  suit  was  afterward  dismissed  as  to  the :  nor  argument  is  necessary  to  sustain  it.  It 
bank,  and  Jud_gmeut  was  taken  against  i  would  be  an  unwai-rantable  strain  upon  our 
George  W.  Baker,  and  thu  lien  established. '  jurisprudence  for  the  courts  to  tolerate  such 
The  premises  were  afterwards  sold  on  special  an  act.  even  under  circumstances  of  strong 
executiou  issued  on  said  judgment,  and  pur- ,  suspicion. 

chased  by  tlie  plaintiff  on  the  19th  day  of  >  For  the  facts  as  to  this  purchase  we  must 
July,  1884,  and  on  the  22d  of  July,  1885,  she  |  look  to  the  testimony.  The  purchase  of  the 
received  a  sheriff's  deed  therefor.  This  deed '  judgment  took  place  on  the  day  the  premises 
and  the  alleged  home8tt*ail  character  of  the  i  were  to  be  sold  on  the  bank  judgment 
premises  constitute  the  basis  of  the  plain- !  against  George  W.  Baker.  There  were  prea- 
tiff's  claim  in  this  proceeding.  i  ent  at  the  time  Ryan,  George  W.  Baker,  and 

On  the  24th  day  of  February,  1883,  that '  some  parts  of  the'time  one  George  E.  Gould, 
being  the  day  on  which  the  premises  were :  who  was  attorney  for  the  bank,  and  who 
to  be  sold  on  the  execution  issued  on  the  made  the  assignment  for  the  bank,  and  one 
judgment  of  the  defendant  bank  herein  '■  Shropshire.  Neither  Gould  nor  Shropshire 
against  the  plaintiff  herein  and  George  W. ;  was  a  witness  to  the  entire  talk  between 
Baker,  the  defendant  Rran.  then  being  the  j  Baker  and  Ryan.  At  this  time  Georgre  y^, 
attorney  for  the  plaintiff  and  her  husband,  I  Baker  bad  full  control  and  management  of 
took  from  the  plaintiff  in  that  suit  (the  de- ;  his  wife's  interests,  and  they  had  no  expeo> 
fendant  bank  in  this  suit)  an  assignment  of .  tation  of  saving  the  property  from  the  bank 
its  judgment  and  claim  against  George  W. '  judgment,  unless  Ryan  did  something  to 
Bilker,  and  paid  therefor  the  sum  of  jill,600,  j  save  it;  and  it  is  unquestioned  that  there 
and  the  execution  was  returned  not  satisfied,  j  was  talk  between  them  as  to  what  should  be 
The  particular  facts  of  this  assignment  to !  done.  It  is  claimed  that  Ryan  was  in  fault 
Ryan  of  the  judgment  rest  largely  on  the  for  the  manner  of  the  submission  of  the  case 


testimony,  and  will  be  noticed  hereafter. 
On  the  14th  day  of  January,  1886,  the  de- 


of  the  bank  against  Baker  and  wife  to  stib- 
ject  tlie  premises  to  the  payment  of  the  judg- 


fendant  Ryan  took  execution  on  the  judg-'ment,  and  as  a  consequence  the  suit  was 
ment  assigned  to  him,  and,  by  virtue  thereof,  |  lost  to  Baker  and  wife,  and  on  that  account 
he  purchased  the  premises  in  question,  and,  \  Ryan  telt  himself  under  obligation  to  pur- 
after  the  stutntory  period  for  redemption,  he  j  chase  the  judgment  for  their  protection,  and 
received  a  sheriff's  deed  therefor,  which  la  j  that  he  did  so;  while  Ryan's  contention  is 
the  basis  of  his  claim  in  this  suit.  ■     |  that  he  bought  the  judgment  at  the  request 

While  many  other  facts  are  disclosed  by  J  of  Baker,  and  with  the  understanding  that 
the  record,  the  foregoing  are  sufficient  to  a  j  he  should  hold  it  as  security  for  the  repay- 
proper  understanding  and  disposition  of  the!  ment  of  the  money  to  him.  The  testimony 
case.  We  think  it  must  be  conceded  that  if  { of  Ryan  and  Baker,  each  in  general  terms, 
the  First  National  Bank  of  Davenport  had  >  suppoi-ts  hli  theory  of  the  case. .  The  testi- 
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mony  of  Gonid  is  that  he  beard  nothing  of 
what  the  agreement  was  between  Baker  and 
Byan.  He  testifies  that,  on  meeting  Baker 
at  the  office  of  Byan,  Baker  claimed  that  tlie 
bank  was  asking  too  much  for  the  judgment, 
and  tiiat  he  refused  to  further  consider  a 
proposition  to  reduce  the  amount,  and  said 
that  unless  it  was  paid  the  sale  would  take 
place.  Baker  says  in  his  testimony  that 
liyan  then  asked  Gould  if  he  would  take  one 
payment  down,  and  divide  the  other  in  two 
payments,  and  Cake  liis  notes;  and  that 
Gould  agreed  to  do  so,  and  Gould  was  to 
make  an  assignment  of  the  judgment.  Ba- 
ker says:  "  1  did  not  understand  it  was  to  be 
assigned  to  Byafl.  I  did  not  know  who  it 
was  going  to  be  made  to,  but  it  went  through 
my  head  as  a  wonder  whom  it  was  going  to 
be  made  to.  I  asked  no  qqestions.  I  sup- 
posed he  settled  it  on  a  proposition  I  made 
l^fore  I  went  to  Davenport,  to  save  roe  as 
his  client  and  himself  as  an  attorney." 
Baker  further  says:  "The  property  I  of- 
fered Byan  on  my  wife's  behalf,  if  he  would 
buy  the  bank  judgment,  is  a  bouse  and  lot  in 
Newton." 

The  testimony  of  Baker  Is  very  uncertain. 
From  his  testimony  alone  it  would  be  diffi- 
cult to  know  what  the  agreement  was.  It  is 
quite  certain  from  his  own  statements  that 
in  some  manner  Byan  was  to  be  secured  or 
paid  for  the  purchase  of  the  judgment.  The 
judgment  was  for  $3,891.83,  witli  interest  at 
10  per  cent,  since  February,  1876.  It  was 
bought  for  81,600,  which  is  the  amount 
Ryan  claimed,  with  interest.  The  witness 
Shropshire,  who  was  present  a  part  of  the 
time  on  the  day  of  the  assignment,  testifies, 
in  substance,  that  himself.  Baker,  and  Byan 
were  there.  Byan  asked  Baker  what  he 
should  do  about  it.  Baker  answered  that  he 
could  not  do  anytliing  about  it  himself,  and 
that  Byan  would  have  to  do  it  for  him;  that 
Byan  said,  "Keep  your  seat;"  that  Byan 
was  gone  a  few  minutes,  and  came  back, 
and  said  to  Baker:  "It  is  all  fixed,"  and 
told  Baker  he  would  have  time  to  make  ar- 
rangements to  pay  Ills  debts;  that  Baker 
seemed  very  much  "touched,"  shed  tears, 
and  said:  "A  friend  in  need  la  a  friend  in- 
deed." At  that  time  the  mechanic's  lien 
suit  by  the  plaintiS  against  her  husband 
was  pending,  and  Byan  claims  that  it  was  a 
part  of  the  agreement  that  that  suit  was  to 
be  dismissed,  and  the  judgment  assigned  to 
liim  was  to  be  the  Hrst  lien  on  the  premises; 
and  he  says  in  his  testimony  that  after  the 
assignment  he  wrote  out  a  "dismissal"  of 
the  meclianic's  lien  suit,  in  the  presence  of 
Baker,  which  he  approved.  Shroimhire  says 
that  something  was  written  by  Byan,  but  he 
does  not  know  what  it  was. 

From  an  examination  of  the  testimony 
we  are  convinced  that  Byan  took  the  assign- 
ment of  the  judgment  under  an  agreement 
as  claimed  by  him.  It  does  not  appear  to  be 
a  purchase  of  the  judgment  made  in  his  own 
interest,  but  at  the  request  of  his  clients,  to 
give  them  an  opportunity  to  pay  tue  debt, 


and  save  the  homestead.  If  this  is  true  it 
could  not  be  claimed  that  the  transaction 
was  void  because  of  the  confidential  relation- 
ship of  the  parties.  If  Byan,  while  attorney 
for  the  Bakers,  at  their  instance,  bought  the 
judgment,  and  was  to  be  repaid  his  money, 
and  the  judgment  was,  by  agreement,  to  be 
the  first  lien  on  the  premises,  and  the  me- 
chanic's lien  suit  was  to  be  dismissed,  it 
would  l>e  an  act  of  gross  injustice  to  allow 
the  plaintiff,  in  violation  of  the  agreement, 
to  prosfcute  the  suit  to  judgment,  and  there- 
on obtain  a  title  as  a  basis  of  avoiding  tlie 
agreement  with  Byan.  Neither  the  home- 
stead character  of  the  premises  nor  the  title 
based  on  the  mechanic's  lien  judgment  can 
avail  to  defeat  the  title  of  defendant  Byan. 
The  record  conclusively  shows  that  before 
taking  execution  on  his  judgment  be  was 
willing  to  Comply  with  his  agreement,  and 
cancel  the  judgment  on  the  repayment  of  his 
money,  and  to  give  -all  reasonable  time  for 
that  purpose,  which  was  refused.  This  find- 
ing of  fact  and  law  is  conclusive  of  all  the 
questions  presented  in  the  record.  We  do 
not  understand  from  the  record  that  appel- 
lant the  First  National  Bank  of  Davenport 
is  making  any  claim  adverse  to  the  defendant 
Byan,  and  the  judgment  of  the  district  court 
is  affirmed. 


Baird  0.  BoEmusB. 
(Supreme  Coturt  of  Iowa.    Hay  SS,  1888.) 

SSDVOnON  —  ACOOBD    AND    SATISFACTION  —  DaM- 
AOBS. 

1.  A  written  agreement  between  an  unmarried 
pregoiiiit  woman  and  the  putative  father  of  her 
expected  child,  by  which  she  agrees  to  leave  the 
town  for  a  specified  time,  and  to  waive  all  olaims 
against  him,  criminal  or  civil,  for  which  he  prom- 
ises to  pay  her  a  monthly  sum,  and  to  convey  to  her 
certain  land,  is  an  entirety,  and  the  illegal  agree- 
ment to  (uppresB  the  criminal  prosecution  renders 
it  absolutely  void,  so  that  it  constitutes  no  defense 
to  an  action  for  seduction. 

3.  In  such  an  action,  an  instmotion  that.  If  plain- 
tlft  voluntarily  yielded  to  defendant's  desires,  she 
cannot  recover,  is  not  prejudicial  to  defendant,  be- 
ing rather  favorable  to  him  than  otherwise,  as.  If 
she  so  yielded  under  his  importunities,  flattery, 
and  professions  of  love,  an  action  would  lie. 

8.  There  being  evidence  that  plaintiJI  deter- 
mined to  break  oS  her  illlolt  connection  with  de- 
fendant, and  for  that  purpose  absented  herself  for 
eight  months,  and  after  her  return  again  submit- 
ted to  his  requests,  testimony  as  to  the  connection 
of  the  parties,  their  conduct,  etc.,  before  her  de- 
parture, is  admissible  to  show  their  relations,  the 
control  defendant  bad  acquired  over  her,  and  the 
manner  in  which  it  was  acquired. 

4.  Bvidence  of  the  time  at  which  plaintUt  be- 
came pregnant  Is  admissible  In  her  behalf. 

6.  In  such  an  action  a  verdict  for  96,7S0  damages 
will  not  be  set  aside  as  excessive. 

Appeal  from  district  court.  Mills  coonfy; 
A.  B.  Thornell,  Judge. 

Action  by  an  unmarried  woman  to  recover 
for  her  own  seduction,  which  was  accom- 
plished by  declarations  of  love,  and  by  prom- 
ises of  marriage,  and  acts  which  implied  a 
promise  of  marriage,  'i'liere  was  a' judgment 
upon  a  verdict  for  phiintifil.  Defendant  ap- 
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peals.     The  case  has  before  been  In  tbia 
court.    8ee  72  Iowa,  318, 33  N.  W.  Rep.  694. 
Watkins  &  Williams,  for  appellant.   John 
T.  Stone,  for  appellee. 

Book,  J.  1.  The  objections  to  the  Judg- 
ment will  be  considered  in  the  order  of  their 
discussion  by  defendant's  counsel.  The  evi- 
dence upon  the  last  trial  differed  from  the 
«vidence  on  the  Brat,  as  to  the  means  used 
by  defendant  to  accomplish  plaintiff's  seduc- 
tion. It  was  shown  at  the  last  trial  that  she 
was  induced  to  submit  to  defendant's  desires 
by  promises  of  marriage  and  professions  of 
love  made  by  him.  The  point  upon  which 
the  case  was  decided  upon  the  former  appeal 
is  not  now  In  it. 

2.  A  count  of  the  answer  pleads  as  a  de- 
fense that  the  cause  of  action  was  fully  set- 
tled by  a  written  agreement  which  the  par- 
ties executed,  in  the  following  language:  "It 
is  agreed  by  the  parties  signing  this  contract 
as  follows:  The  party  first  signing  agrees 
to  leave  Malvern  immediately,  and  further 
agrees  to  waive  all  claims,  both  criminal  and 
civil,  against  party  signing  this  contract  sec- 
ond. And  first  party  further  agrees  to  stay 
away  from  Malvern  one  year  from  date  of 
signing.  The  party  signing  this  contract 
second  agrees  to  pay  to  party  of  the  ilrst  part 
forty  dollars  per  month,  commencing  May 
15,  1884,  and  to  continue  until  the  party 
signing  this  contract  second  shall  dispose  of 
the  offspring,  which  is  iiable  to  occur,  pro- 
viding said  birth  shall  happen  within  five 
months  after  signing  this  contract,  and  it  is 
understood  that  party  signing  the  contract 
second  shall  have  eigtit  months  after  the 
birth  to  dispose  of  the  child;  and  second  par- 
ty agrees  to  deed  to  first  party  a  certain 
double  house  situated  on  Third  avenue,  in 
Malvern,  in  the  south  part  of  town,  which 
is  the  property  of  second  party.  Malvern. 
April  12.  1884.     Mat  L.  Baiei).      L.  W. 

BOEHNER. " 

As  applicable  to  this  defpnse,  the  defend- 
ant asked  the  court  to  give  to  the  jury  the 
following  instructions,  which  were  refused: 
"(3)  If  in  the  alleged  contract  for  a  lawful 
consideration  plaintiff  undertook  to  do  sev- 
«ral  things,  some  of  which  were  lawful  and 
some  of  which  were  illegal,  and  if  the  lawful 
tilings  can  be  separated  from  the  illegal  ones, 
— that  is,  if  she  could  perform  the  lawful 
ones  without  thereby  doing  any  part  of  the 
itlescal  ones, — then  the  contract  is  valid,  un- 
less It  was  obtained  by  fraud.  (4)  Unless 
you  find  that  the  consideration  which  the  de- 
fendant was  to  give  plaintiff  by  the  terms  of 
said  contract  was  unlawful,  and  that  the  acts 
which  plaintiff  was  to  perform  under  said 
contract  were  capable  of  being  separated,  and 
some  were  lawful  and  some  were  not,  then, 
as  to  such  acts  as  slie  could  lawfully  perform, 
the  contract  is  valid . "  "  ( 11 )  As  th  e  e  v  idence 
shows  without  any  conflict  that  the  only  sub* 
ject  discussed  between  the  defendant  and 
Henry  Baird,  at  the  time  the  rontract  ad- 
mitted to  liave  been  executed  between  these 


parties  was  executed,  was  the  subject  of  the 
act  at  Plattsmouth,  which  evidence  was  pro- 
duced by  plaintiff,  you  cannot  find  that  the 
purpose  of  the  parties  was  to  compound  an 
offense,  and  the  contract  is  an  absolute  de- 
fense to  this  action,  and  you  must  Qnd  for 
the  defendant.  (12)  The  admitted  contract 
is  not  upon  its  face  illegal,  and,  as  the  evi- 
dence shows  without  any  conflict  that  the 
only  subject  discussed  at  the  time  it  was  exe- 
cuted was  the  act  at  Plattsmouth,  which  was 
not  a  crime,  and  as  its  terms  cover  the  claims 
set  up  in  this  action,  you  must  find  for  the 
defendant." 

These  instructions  were  refused,  and  the 
following  were  given:  "(21)  If  the  evidence 
fails  to  show  that  the  agreement  in  question 
was  obtained  from  plaintiff  through  fraud, 
you  should  then  consider  whether  said  con- 
tract is  illegal.  A  contract  that  Injuriously 
affects  or  subverts  the  public  interests,  or  if 
by  its  terras,  or  contemplated  manner  of  per- 
formance, it  is  intended  to  prevent  or  impede 
the  due  course  of  public  justice,  it  is  to  be 
deemed  invalid.  It  is  the  duty  of  every  citi- 
zen to  refrain  from  voluntarily  placing  him- 
self in  a  position  in  which  it  is  to  bis  pecun- 
iary interest  to  suppress,  stifle,  or  impede  a 
public  prospcution  of  crime.  Hence  all  agree- 
ments not  to  institute  criminal  proceedings, 
and  all  a<;reements  in  any  way  to  prevent  or 
stifle  such  prosecutions,  are  immoral  and  ille- 
gal. (22)  If,  after  considering  all  of  the 
facts  and  circumstances  shown  by  the  evi- 
dence to  have  been  contemplated  by  the  par- 
ties at  the  time  of  making  the  agreement  in 
question,  you  believe  that  the  real  purpose  of 
the  parties  in  making  said  contract  was  to 
provide  thereby  that  plaintiff  should  not  pros- 
ecute defendant  oriminally  for  the  alleged 
act  of  seduction,  and  to  provide  means  for 
secreting  plaintiff,  so  that  she  could  not  be 
found  and  used  as  a  witness  against  defend- 
ant by  the  state  in  a  criminal  prosecution  for 
said  act,  then  the  contract  is  void,  and  con- 
stitutes no  defense  to  this  action.  (23)  But 
if  you  believe  from  the  evidence  that  the 
•  criminal  claims '  referred  to  in  the  agree- 
ment liad  reference  to  bastardy  proceedings 
for  the  support  of  the  child,  referred  to  in 
the  agreement,  and  that  it  was  not  the  par- 
pose  of  said  agreement  to  prevent  plaintiff 
from  prosecuting  defendant  criminally,  for 
the  alleged  act  of  seduction,  or  to  hire  iter 
not  to  so  prosecute  defendant,  nor  to  place 
her  beyond  the  reach  of  the  state,  so  that  she 
could  not  be  used  as  a  witness  against  defend- 
ant in  a  criminal  prosecution,  then  said  con- 
tract would  not  be  illegal,  and  it  would  be  a 
complete  bar  to  plaintiff's  recovery  in  the 
case,  unless  you  find  from  the  evidence  that 
said  contract  was  obtained  through  fraud,  as 
before  explained."  These  rulings  upon  in- 
structions counsel  insist  are  erroneous.  We 
will  proceed  to  consider  them. 

The  contract,  it  will  be  observed,  obligates 
plaintiff  to  do  three  things,  namely:  (1)  To 
leave  and  stay  away  from  Malvern  one  year; 
(2)  to  waive  civil  claims  agaiust  defendant; 
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(S)  to  waive  all  claims  criminal  against  de* 
lendant. 

Ttie  Brst  thing  to  be  done  by  plaintiff  may 
liave  l>een  lawful,  If  there  was  no  purpose 
thereby  to  defeat  or  evade  the  law.  We  may 
assume  that  it  is  lawful,  though,  indeed,  it 
appears  that  the  purpose  of  securing  plain- 
tiff's absence  was  to  defeat  a  crimlnitl  proae- 
cution.  The  second  thing — ^the  waiving  of 
civil  ciaitns — may  lawfully  be  done.  The 
third — the  waiving  of  "criminal  claims," 
which  evidently  means  an  agfreement  not  to 
prosecute  defendant  criminally — is  evidently 
in  conflict  with  the  law.  No  agreement  n<^ 
to  prosecute  another  for  a  crime  will  be  rec- 
ognized and  enforced  by  the  law.  This  rule 
is  founded  upon  the  strongest  demands  of 
public  policy.  The  criminal  laws  of  the 
state  would  rarely  be  enforced  were  it  left  to 
the  defendant  and  those  authorized  to  insti- 
tute prosecutions  for  crimes  to  arrange  by 
contract,  based  upon  consideration,  so  that 
the  offender  would  not  be  prosecuted  in  the 
courts.  Haines  v.  Lewis,  54  Iowa,  801,  6 
N.  W.  Bep.  495. 

8.  But  it  is  contended  by  defendant  that,  as 
tlie  contract  provides  for  doing  acta  which 
are  legal  as  well  as  the  illegal  act,  it  may  be 
enforced  as  to  the  legal  acts.  Counsel  re- 
gard the  contract  as  to  the  obligation  of 
plaintiff  as  divisible,  and  insist  that  it  may 
be  enforced  as  to  the  obligation  which  is  le> 
gal.  This  is  correct,  with  this  exception: 
If  the  acts,  legal  and  illegal,  are  so  connect- 
ed that  they  cannot  be  separated,  the  whole 
promise  is  void.  Casady  v.  Woodbury  Co., 
18  Iowa,  118.  Now,  plaintiff's  ol)ligation — 
her  promises  to  do  and  not  to  do  the  pre- 
scribed acts — are  connected  as  constituting 
together  the  consideration  of  defendant's 
promise  to  pay  money  and  convey  land.  Her 
promise  to  do  the  illegal  aots  is  so  bound  with 
her  agreement  to  do  the  legal  act,  by  the 
fact  that  tbey  both  constitute  a  considera- 
tion, that  tbey  cannot  be  separated.  If 
plaiiitiec  should  attempt  to  enforce  the  con- 
tract after  she  had  violated  it  by  prosecuting 
defendant,  she  could  not  Insist  that  the  con- 
tract is  divisible,  and  that  she  should  recover 
to  the  extent  which  her  other  promises  con- 
stituted a  part  at  the  consideration.  It  will 
not  be  claimed  that  she  could  recover.  It 
could  not  be  determined  just  what  sum  de- 
fendant ought  to  recover  agninst  plaintiff's 
claim  to  recover  for  his  breach  of  the  con- 
tract. Indeed,  it  would  appear  that  the 
agreement  protecting  defendant  from  crira. 
inal  prosecution  constituted  the  main  weight 
of  the  consideration  upon  which  he  agreed  to 
pay  plaintiff  money  and  convey  to  her  land. 
Tliese  views  lead  us  to  the  conclusion  that 
the  rulings  of  the  court  below  upon  tin  in- 
structions above  set  out  are  correct. 

4.  The  eleventh  and  twelfth  instructions 
asked  and  refused  we  think  do  not  correctly 
state  the  facts  upon  which  they  are  iMised. 
It  does  not  foltow  that  the  only  act  diacuased 
wlien  the  contrtMst  whs  executed,  if  lawful, 
would  make  valid  the  contract  obligating  the 


parties  to  do  an  unlawful  thing.  Nor  does 
tjie  evidence  show  that  the  "ut  at  Platts- 
month"  was  not  a  crime. 

5.  Certain  instructions  given,  bold  that,  if 
plaintiff  voluntarily  yielded  to  defemlant's 
desires,  8h»  cannot  recover.  Counsel  for  de- 
fendant eomplain  of  this  role.  We  think  it 
is  favorable  to  dflfaiKteai,  and,  if  erroneous 
at  all,  the  error  is  to  his  advantage.  If  plain- 
tiff's will  bad  been  overcome  by  defendant's 
importunity,  flattery,  professions  of  love,  and 
the  like,  so  that  she  voluntarily  submitted,  it 
would  hardly  be  claimed  that  she  could  not 
recover.  Counsel  think  the  rule  should  liave 
been  stated  in  this  language:  "If  be  accom- 
{dished  his  purpose  by  any  importunity,  with- 
out deception,  plaintiff  cannot  recover." 
But  this  statement  implies  the  thought  that 
her  will  was  overcome  by  importunities. 
It  scarcely  differs  from  the  thought  of  the 
instruction. 

6.  It  is  strenuooBly  urged  tliat  the  court 
l>elow  erred  in  refusing  to  set  aside  the  ver- 
dict, which  was  for  96,750,  on  tlie  ground 
that  it  is  exoesalv&  It  is  not  to  be  denied 
that  it  is  large,  but  we  are  unable  to  say  that 
it  is  beyond  the  limit  demanded  by  Justice, 
and  indicates,  by  its  excess,  passion  and  prej- 
udice on  the  part  of  the  jury.  It  was  the 
province  of  the  jury  to  assess  the  damage. 
We  are  unable  to  say  that  any  smaller  sum 
would  be  nearer  the  actual  oompansation 
which  should  tie  awarded  to  plaintiff. 

7.  After  plaintiff  had  often  submitted  to 
defendant's  desires,she  determined,  as  she  tes- 
tifies, to  break  off  iter  relations  with  him, 
and  reform.  To  accomplish  this  end,  she 
went  to  Kansas,  and  remained  for  eight 
months.  After  her  retarn  defendant  re- 
sumed his  intimacy  with  her,  and  she  again 
submitted  to  his  desires.  Defendant  object- 
ed to  evidence  showing  the  relations  of  the 
parties  and  other  matters  connected  with 
them  before  she  went  to  Kansas.  We  think 
it  was  rightly  admitted.  It  disclosed  the  re- 
lations between  the  parties,  the  extent ctf  the 
control  which  defendant  had  acquired  over 
plaintiff,  and  the  manner  in  which  he  ac- 
quired it, — matters  proper  to  be  considered  in 
determining  plaintiff's  right  to  reoover. 

8.  Plaintiff  was  permitted  to  give  evidence 
as  to  the  time  when  she  l)ecame  pregnant. 
It  is  insisted  that  it  was  not  competent.  We 
think  that  it  tends  to  disclose  the  relations 
of  the  parties  and  the  results  of  the  alleged 
seduction.  It  was  surely  competent  to  show 
that  plaintiff  did  become  pregnant.  If  so,  it 
is  proper  to  show  when  it  occurred.  The 
foregoing  discussion  disposes  of  the  ques- 
tions of  the  case,  so  far  as  they  are  discussed 
by  counsel.  The  judgment  of  the  district 
court  is  affirmed. 


Statx  v.  Bii.um<m. 

(Supreme  Court  of  Iowa.    May  14, 1889.) 
HuHDER— Qrano  Jubt— Chanob  of  Vasua. 
1.  On  examination  of  a  grand  juror  as  to  his 
qnaliflcations,  be  stated  that  be  had  not  aaU  that 
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hebeU«veadflf«ndaiitgiiflt7,Mid  afterwards  that 
he  c«Kild  not  have  said  it,  and  affain  that  he  might 
have  Bald  it.  When  asked  if  be  had  not  said  that 
defendant  oaeht  to  be  hung,  he  answered  that  he 
did  not  thinklie  had,  and  did  not  remember  of  hav- 
ing said  so.  He  stated  that  there  had  been  talk  of 
lA'nching,  and  he  had  talked  with  others,  but  that  he 
did  not  sa7  that  he  wonld  participate  in  the  lynch- 
ing: also,  that  he  had  formed  no  opinion  as  to  de- 
feBdanVs  guilt,  and  did  not  remember  of  expres*- 
ing  any  oplnioa  that  he  was  guilty,  and  that  he 
could  take  part  in  the  trial  free  from  any  preju- 
dice. The  juror  was  of  foreign  birth,  and  his  an- 1 
B  wars  were  broken  avd  often  Irresponsive.  Held, 
that  he  was  competent. 

2.  Under  tlie  Iowa  law  providing  that  a  grand  ju- 
ry shall  be  composed  of  nve  members  and  the  uon- 
oirrenca  of  four  shall  be  necessai?  to  the  fluding  of 
an  indictmeut,  a  defendant  is  not  entitled,  where 
one  of  the  five  is  excused  because  of  challenge,  to 
have  the  panel  filled  out,  but  an  indictment  found 
bv  the  four  will  be  sustained.  Following  State  v. 
SWtoo,  to  M.  Yl.  Rep.  40*. 

3.  Ob  an  appUeation  for  change  of  venue  of  a 
murder  trial,  afSdavits  of  30  or  40  residents  of  the 
county,  and  also  of  neighboring  counties  to  which 
the  applicant  prayed  that  the  cause  should  not  be 
sent,  snowed  a  high  state  of  excitement  amoog  the 
people  and  some  prejudice  against  defendant  aug- 
mented in  some  cases  by  a  report  and  belief  that 
defendant  was  a  l»d  and  dangerous  man.  Some 
Of  the  atfidavtta  stated  facts  showing  that  in  some 
instances  there  was  talk  of  lynching;  also  facta 
showing  the  grounds  for  the  belief  as  to  prejudice 
and  exiHtement.  Afildavits  of  some  who  attempted 
to  procure  signatures  to  aOdavits  for  chanra  of 
venue  showed  that  some  admitted  that  there 
should  be  a  change,  but  refused  to  sign,  as  they 
would  be  accused  of  siding  with  defendant,  and  it 
would  injure  their  business.  Opposed  to  these  af  • 
fidarits  wen  those  of  800  residents  of  the  counties, 
who  stated  that  tbey  were  well  acquainted  with 
the  general  feeling,  and  that  they  knew  of  no 
prejudice  or  excitement  which  would  prevent  a 
fair  trial.  These  afildavits  did  not  controvert  the 
particular  facts  stated  in  the  others.  SeUi,  that 
it  was  error  to  refuse  the  change  of  venae. 
Gbaxorr,  J.,  dissenting. 

4.  Under  Coda  Iowa,  1 4374,  providing  that,  wrhen 
a  petition  for  change  of  venue  on  the  ground  of 
prejudice  of  the  judge  is  filed,  ''the  court,  in  the 
exercise  of  a  sound  legal  discretion,  must  decide 
the  matter  of  the  petition,  when  fully  advised,  ac- 
cording to  the  very  right  of  it, "  the  appellate  court 
will  interfere  With  the  decision  only  when  the 
trial  judge  has  abused  bis  discretion. 

5.  Defendant's  wife  having  been  an  Important 
witness  for  the  defense,  the  court  instructed  that,  I 
even  though  the  juiy  believed  that  defendant  tuM 
been  a  base  man,  and  waa,  from  metives  of  gain, 
pressing  a  false  charge  against  deceased,  or  even 
that  defendant  and  his  wife  had  conspired  togeth- 
er to  extort  money  from  deceased,  or  that  defend- 
ant was  guilty  of  other  crimes  notoliarged  in  the 
lad  iclment, "  none  of  such  considerations  will  war- 
rant  you  in  convicting  the  defendant  of  the  charge 
fn  this  indictment,  nor  must  you  allow  them  to 
have  any  other  consideration  than  as  showing  the 
UMitnu*  or  motive  of  defendant  towards  deceased, 
and  also  as  affecting  the  credit  which  ought  to  be 
given  to  his  testimony  and  that  of  his  wife,  if  she 
participated  in  any  improper  motive  towards  the 
detxssed. "  SeUl,  that  the  instructioa  was  erro- 
neous and  prejudicial,  as  authorizing  the  Jtti7  to 
consider  the  acts  and  misconduct  of  defendant,  in 
which  the  wife  took  no  part,  as  affecting  her  cred- 
ibility. 

Appeal  from  district  court,  Bremer  county ; 
G.  W  BuuoicK,  Judge. 

The  deXend»nt  was  indicted  for  murder  of 
the  tirst  degree.  Upon  the  trial  of  the  in- 
dictinent  tlie  defendant  was  convicted  of 
murder  of  the  second  degree,  and  from  a 
Judgment  on  the  verdict  be  appeals. 

W.  L.  Eatou,  C.  Wellington,  E.  M.  BU- 


Itnga,  and  M  B.  BiUings,  {pro  ««,)  for  ap- 
pellant. John  T.  Stone,  Atty.  Gon.,  and  S. 
A.  Datoton,  for  the  State. 

GRAKaRR,  J.  1.  At  the  impaneling  of 
the  grand  jury  that  returnvd  the  indictment 
one  fiockhouse  was  examined  as  to  kls  qaali- 
fications,  and  error  is  assigned  as  to  the  riilr 
ingsof  the  court  in  permitting  him  to  remain 
as  a  member  of  the  panel.  The  juror  is  of 
foreign  birth,  and  it  is  erident  be  did  not  at 
all  times  fully  nnderstaad  the  import  of  the 
questions,  and  in  some  cases,  we  tliink,  his 
aaswen  did  not  exactly  express  bis  purpose. 
He  resided  som«  17  or  18  miles  fi-om  Waver- 
ly,  where  the  liomidde  occurred,  and  where 
the  court  whs  sitting.  The  material  part  of 
t>is  exaanii>atlon  is  .is  follows:  "Ccuntelfor 
D^eiidant.  Question.  Mr.  Bockhouse,  isn't 
it  a  f.tct  that  yon  have  said  frequently,  at 
your  own  town  of  Tripoli,  that  you  believed 
Mr.  Billings  to  be  guilty  of  murder?  An- 
atoer.  I  have  said  like  this:  If  he  done  the 
shooting,  of  course  he  was  guilty.  Q.  That 
is  not  an  answer  to  my  question.  A.  That 
is  the  only  tiling  that  I  remember  that  I  havo 
said.  Q.  Isn't  it  a  fact  that  yon  have  said, 
and  said  frequently,  in  your  own  town,  yoa 
believed  Mr.  Billings  was  guilty  of  ninrdert 
A.  I  don't  know  bow  to  answer  that.  I 
don't  know  that.  I  oonldn't  said  that  he 
was.  9.  Haven't  yoa  said  that  you  believed 
he  wasf  A.  Why,  I  might  have  said  so  oo 
the  first,  by  the  saying  that  some  talked.  I 
might  have  said  that  I  don't  know,  though. 
Q.  Haven't  you  said  besides,  frequently,  that 
in  your  opinion  he  ought  to  be  hang?  A^ 
No;  I  don't  think  I  tiave.  Don't  remember 
of  as  I  have  said  that.  Don't  know  as  t 
have  said  any  more  than  any  man  that  mur- 
dered in  Boch  a  way  as  that,  I  thought,  ought 
to  be  hung.  I  think  Uiat  is  the  way  I  have 
said  it.  Don't  think  I  said  that  frequently^ 
Never  talked  with  people  over  there  very- 
mnch  in  regard  to  this  matter.  Q.  Haven't 
you  said  that  you  would  be  glad  to  help  hang 
hlnif  Said  it  in  your  own  town?  A.  No 
more  than  just  what  I  say.  If  he  was  the 
man  that  shot  Mr.  Kingsley,  that  he  ought 
to  be  hung.  I  don't  know  but  I  would  help 
hang  him  if  I  was  ri^it  there.  Some  such 
remark.  Q.  You  have  said  you  would  help 
hang  him  if  you  were  rigtit  there?  A.  Yes, 
sir;  if  he  waa  in  the  wrong.  Q.  Haven't 
you  said  you  believed  he  was  in  the  wrong, 
and  you  would  be  glad  to  help  bang  him,  or 
that  in  substance?  A.  I  never  said  1  would 
1)0  glad  to  help  hang  liim.  Don't  remember 
that  I  said  I  was  going  to  help  hang  him. 
Don't  think  I  ever  said  that.  I  won't  swear 
to  it;  butdon'ttbinkleversaidtlmt.  Don't 
think  there  lias  been  much  talk  over  at  Trip- 
oli alMut  hanging  him.  I  believe  some  talk 
in  regard  to  lynching  him.  Think  I  heard 
such  talk.  Think  1  have  talked  with  others. 
Court.  In  your  talk  with  others  there,  did 
you  say  tliat  yoa  would  participete  In  any  at- 
tempt to  lynch  liim?  Did  you  say  yon 
would  do  anything  at  that  kind?    A.  No; 
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no,  sir:  no;  Idon't  think  I  ever  said  any  such 
thing.  Court.  Do  you  mean  to  say  that  you 
have  formed  no  opinion  upon  the  qiieslion  of 
guilt  or  innocence  of  Mr.  Billings  on  the 
■charge  of  murderV  A.  I  say  that  I  have 
formed  no  opinion.  Q.  Do  you  mean  to  say 
that  you  have  expressed  no  opinion  upon 
that  question?  A.  I  haven't  formed  any 
opinion.  Court.  I  ask  you  about  your  ex- 
{)res8ion  now.  Have  you  expressed  any  opin- 
ion of  that  character?  A .  You  mean  wheth- 
•er  I  expressed  my  opinion  whether  he  was 
guilty?  Court.  Yes,  sir;  guilty  or  innocent. 
A.  1  don't  know  that  I  have  said  that  be 
was  guilty:  not  that  I  remember.  Court. 
You  don't  remember  that  you  have  made  any 
such  expression?  A.  I  don't  remember  that 
I  made  any  such  expression,  that  be  was 
guilty.  Court.  Is  your  state  of  mind  such 
ibat  you  could  investigate  the  cliarge  for 
wliicli  he  is  held  here  with  entire  candor  and 
fairness?  A.  Well,  it  is  so  I  want  to  bear  a 
good  deal  more  about  it  than  I  have  before. 
Court.  Xo;  but  would  you  investigate  it 
fairly,  candidly,  and  impartially  ?  Of  course, 
4t  is  here  fur  the  purpose  of  investigation. 
A.  I  meiin,  before  1  could  pass  my  opinion, 
I  would  want  to  hear  a  good  deal  more  than 
I  have.  Court.  I  want  to  know  whether  or 
not  you  can  take  part  in  that  investigation 
impartially,  for  the  purpose  of  determining 
from  the  evidence  the  fact,  free  from  any 
prejudice  that  you  have  had  heretofore,  if 
you  ever  had  any.  A.  Yes,  sir;  free  from 
any  prejudice,  I  could  take  part." 

It  is  true,  the  juror  had  been  in  the  midst 
of  strong  excitement,  and  where  there  was 
evidently  a  conviction  as  to  the  guilt  of  the 
defendant,  as  must  be  the  case  where  there 
ia  talk  of  lynching.  One  expression  oC  the 
juror,  as  "Think  I  talked  with  others,"  in 
the  connection  in  which  it  appears,  tends  to 
show  that  he  talked  with  others  of  lynching. 
If  satisfied  of  the  fact  that  he  counseled  or 
favored  such  a  proceeding,  we  should  hesi- 
tate much  before  allowing  an  indictment 
found  by  the  vote  of  such  a  grand  juror  to 
stand.  From  all  the  testimony  of  the  grand 
juror,  we  do  not  think  such  is  the  fact.  He 
Wiis  undoubtedly  present  when  there  was 
talk  on  that  subject,  and  talked  himself;  but 
the  evidence  does  not  show  that  he  counseled 
Any  such  step,  or  favored  it.  His  examina- 
tion by  the  court  evidences  a  state  of  mind 
reasonably  free  from  any  prejudice  or  con- 
viction that  should  disqualify  bim  from  act- 
ing as  a  grand  juror.  As  to  the  juror's  hav- 
ing formed  an  opinion  that  would  disqualify 
him,  the  action  of  the  court  inbvenuling  the 
challenge  has  strong  support  in  the  case  of 
State  V.  Shelton,  64  Iowa,  333, 20  N  W.  Rep. 
459,  and  we  think  the  holding  correct. 

2.  One  Wile,  upon  examination  as  to  his 
qualiOcations  as  a  grand  juror,  was  chal- 
lenged by  the  defense,  and  the  challenge  sus- 
tained, and,  under  instructions  from  the 
court,  took  no  part  in  the  case;  but  his  place 
on  the  panel  was  not  supplied,  and  the  fail- 
ure to  supply  his  place  is  assigned  as  error. 


Under  the  present  law  a  grand  Jury  for 
Bremer  county  is  composed  of  five  members, 
and  the  concurrence  of  four  is  necessary  to 
the  finding  of  an  indictment.  Hence,  as  to 
this  case,  but  four  of  the  five  members  of  the 
grand  jury  took  part,  all  of  whom  must  con- 
cur to  legally  present  the  indictment,  and  it 
is  urged  to  us  tliat  the  defendant  was  enti- 
tled to  the  presence  and  deliberations  of  a 
full  panel.  Inasmuch  as  we  regard  the  ques- 
tion as  settled  upon  authority,  our  reasoning' 
upon  it  would  be  of  little,  if  any,  practical 
utility.  Prior  to  January  I,  1887,  a  grand 
jury  was  composed  of  15  members,  and  the 
concurrence  of  12  was  essential  to  the  valid- 
ity of  an  indictment.  The  same  reasoning 
that  would  entitle  a  defendant  to  a  full  panel 
under  the  law  as  it  now  is  would  have  en- 
titled a  party  under  the  law  as  it  then  was  to 
a  full  panel;  the  line  of  argument  being  that 
it  cannot  be  known  what  would  have  been 
the  effect  of  the  influence  and  deliberations 
of  the  absent  members  as  to  those  present, 
and  that  with  a  full  panel  an  indictment 
might  not  have  been  found.  The  argument 
is  not  without  force,  but  in  the  case  of  State 
v.  Shelton,  supra,  3  of  the  15  members  of 
the  panel  were  excused  from  acting  in  the 
case  because  of  challenges,  and  only  12  mem- 
bers took  part,  all  of  whom  must  concur  to 
present  the  indictment.  In  that  case  this 
court  held  that  the  defendant  was  not  enti- 
tled, as  a  matter  of  right,  to  the  full  panel  In 
his  particular  case;  that,  the  grand  jury  be- 
ing legally  impaneled,  its  organization  was 
not  affected  by  the  absence  of  the  three;  and 
the  indictment  was  sustained.  We  think 
that  case  ample  support  for  the  ruling  of  the 
district  court  in  this  case. 

3.  At  the  term  at  which  the  indictment 
was  returned  the  defendant  filed  his  motion 
to  change  the  place  of  trial,  on  the  ground  of 
the  prejudice  of  the  judge.  The  defendant 
is  a  lawyer  of  many  years'  practice  in  Bre- 
mer county,  which  is  and  has  been  for  many 
years  the  hsme  of  the  presiding  judge.  Tlie 
petition  for  the  change  is  quite  elaborate,  de- 
scribing with  considerable  minuteness  many 
instances  of  defendant's  experience  in  cases 
before  the  court,  and  his  treatment  by  the 
court.  Without  any  reference  whatever  to 
the  merits  of  these  particular  com[ilaints,  we 
think  the  defendant  believed  there  was  preju- 
dice against  him,  and  that  he  could  not  have 
an  impartial  trial  unless  his  application  was 
granted.  It  is,  perhaps,  unfortunate  that 
any  person  should  be  put  on  trial  for  his  life 
or  liberty  with  such  a  belief.  This  is  the 
most  objectionable  feature  of  this  particular 
branch  of  the  case,  for  an  examination  of 
the  record,  both  as  to  this  showing  for  a 
cliange  Hnd  the  trial  of  the  indictment,  no- 
where impresses  us  with  a  belief,  or  even  a 
doubt,  but  that  the  utmost  faiiness  was  man- 
ifested by  the  court  in  all  departments  of  the 
trial  as  to  the  defendant.  Owing  to  the  pe- 
ciiliar  provisions  of  our  statute,  the  triai 
judge  experiences  his  most  delicate  and  em- 
barrassing duly  in  passing  upon  the  ques- 
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tlon  of  his  own  Impartiality  or  nrant  of  preju- 
dice for  the  trial  of  causes.  The  statute,  la 
terms,  is  a  restriction  upon  bis  inclinations 
or  promptings  to  grant  the  change,  and  thus 
avoid  comment  and  the  embarrassments  tliat 
nect'ssarily  follow  his  sitting  for  the  purpose 
of  trial  after  such  objections  are  interposed. 
When  a  petition  is  filed,  averring  his  preju- 
dice, his  duties  are  prescribed  by  Code,  § 
4374,  in  these  words:  "The  court,  in  the  ex- 
orcise of  a  sound  legal  discretion,  must  de- 
cide the  matter  of  tlie  petition,  when  fully 
advised,  according  to  tlie  very  right  of  it." 
He  is  not  to  give  judgment  as  to  his  prefer- 
ences, or  as  to  the  beliefs  of  the  applicant 
for  the  cluuige,  but  as  to  the  fact  of  the 
prejudice  as  it  appears  to  him.  This  court 
has  frequently  said  tliat  it  can  only  interfere 
in  sucli  cases  where  ttie  trial  judge  has  abused 
the  discretion  with  which  he  is  invested, 
.'^tate  V.  Mewherter,  46  Iowa,  88;  Same  v. 
liay.  50  Iowa.  520. 

4.  At  the  time  of  presenting  the  petition 
for  a  change  of  venue  on  account  of  the  prej- 
udice of  tlie  judge,  a  petition  was  also  pre- 
sented for  a  change  of  venue  because  of  prej- 
udice and  excitement  against  the  defendant 
in  the  county,  and  the  application  also  asks 
that  the  cause  be  not  sent  to  Butler  or  Floyd 
county,  because  of  such  excitement  and  prej- 
adice  there.  This  application  is  supported 
by  tlie  affidavits  of  some  40  or  50  persons 
residing  in  such  counties,  a  large  majority  of 
the  affiants  being  residents  of  Bremer  county, 
and  their  affidavits  have  reference  only  to 
that  county.  Some  of  these  affidavits  state 
facts  showing  the  grounds  for  the  tielief  of 
the  atliants  as  to  such  prejudice  and  excite- 
ment, and  they  unmistalcably  show  a  high 
state  of  feeling  among  the  people,  and  at  least 
prejudice  to  some  extent  as  against  the  de- 
fendant, and  the  facts  undisputed  show  that 
in  some  instances  there  was  talk  of  lyncliing 
the  defendant.  The  attidavits  of  some  who 
endeavored  to  get  signatures  to  affidavits  for 
«  cliange  of  venue  show  that,  of  those  ap- 
proiiclied  and  who  refused  to  sign,  many  ex- 
pressed themselves  that  there  should  be  a 
change  of  place  of  trial,  but  that  to  make  the 
affidavit  would  prompt  the  accusation  that 
titey  were  taking  sides  with  Billings,  or  it 
would  hurt  them  in  their  business.  Other 
and  particular  facts  are  disclosed  by  the  affi- 
davits for  the  change,  which  need  not  be 
stated,  further  than  that  they  show  an  In- 
tensely strong  feeling  against  the  defendant 
in  and  for  miles  about  Waverly.  This  feel- 
ing was  augmented  by  reports,  and  to  some 
extent  a  belief,  that  in  many  respects  tlie  de- 
fendant was  a  dangerous  and  bad  man.  Op- 
posed to  this  showing  fur  a  change  of  venue 
are  the  affidavits  of  some  800  residents  of  the 
three  counties  named,  most  of  them,  how- 
ever, being  residents  of  Bremer  county.  The 
affiants  reside  in  the  different  townships  in 
the  county,  and  represent  nearly  all  the  busi- 
ness interests,  and  among  them  a  large  num- 
ber of  farmers  residing  outside  of  the  villages. 
The  substance  of  these  affidavits  is  that  the 


affiants  are  well  acquainted  with  the  general 
feeling  and  sentiment  of  the  people  of  the 
county  towards  the  defendant,  and  that  they 
know  of  no  prejudice  or  excitement  thiUt 
would  prevent  the  defendant  from  having  a 
fair  and  impartial  trial  in  the  county.  These 
affidavits  do  not  controvert  the  particular 
facts  stated  in  the  affidavits  for  the  change, 
nor  do  they  deny  the  facts  of  excitement  and 
prejudice;  but  they  do  controvert  the  claim 
that  the  excitement  and  prejudice  is  so  great 
as  to  prevent  a  fair  and  impartial  trial.  On 
the  trial  before  us  this  point  was  urged  by 
appellant  with  much  apparent  confidence, 
and  the  members  of  this  court  are  agreed 
that  the  granting  of  the  change,  under  the 
showing  made,  would  have  been  in  accord 
with  tlie  general  practice  in  such  ciises,  and 
saved  from  the  record  of  the  case  at  least  the 
question  of  doubt,  if  the  defen^lant  had  been 
accorded  a  trial  under  such  circumstances 
that  the  verdict  was  not  influenced  by  the 
excitement  or  prejudice  surrounding  it. 
While  agreed  as  to  this  fact,  there  is  not  a 
unanimous  conviction  that  the  refusal  of  the 
court  was  an  abuse  of  its  discretion.  A  ma- 
jority of  the  members  think  the  facts  of  this 
case  distinguish  it  from  other  cases  wherein 
this  court  has  held  that  the  refusal  of  the  dis- 
trict court  to  grant  the  change  was  not  an 
abuse  of  discretion,  and  they  believe  and  hold 
that  it  was  error  to  refuse  the  change,  under 
the  showing  herein  made.  The  writer  of  the 
opinion  does  not  concur  in  this  view,  and 
believes  that  the  action  of  the  district  court 
does  not  involve  an  abuse  of  discretion,  if  we 
are  to  be  gaided  by  the  former  holdings  of 
this  court.  In  the  opinion  of  the  writer,  the 
case  of  State  v.  Bead,  49  Iowa,  85,  presents  a 
state  of  facts  equally  as  strong,  if  not  strong- 
er, against  the  action  of  the  district  court 
ttian  this,  and  its  action  was  sustained  on  the 
ground  that  it  had  not  abused  its  discretion. 
That  case  has  strong  support  in  the  case  of 
State  V.  Perigo,  70  Iowa,  667, 28  N.  W.  Kep. 
452,  and,  in  my  judgment,  those  cases  should 
control  our  action  on  this  question. 

5.  Error  is  assigned  to  the  giving  of  the 
nineteenth  instruction  by  the  court,  in  these 
words:  "The  jury  must  not  be  drawn  away 
from  the  proper  consideration  of  the  charge 
in  the  Indictment.  The  defendant  is  not 
charged  in  this  indictment  with  presenting 
to  Kingsiey  an  Infamous  and  false  charge  of 
seducing  his  wife,  for  the  purpose  of  extort- 
ing money,  but  the  charge  is  that  he  fired 
the  shot  that  caused  the  death  of  Kingsiey; 
and,  even  though  you  may  believe  from  the 
evidence  liefore  you  tliat  the  defendant  has 
been  a  man  of  iHuie  and  degraded  life,  and 
that  be  was,  from  sordid  motives  of  personal 
g^in,  pressing  a  false  charge  against  Kings- 
ley,  or  even  that  defendant  and  his  wife  had 
conspired  together  to  extort  money  from  him, 
or  that  the  evidence  shows  tiiat  the  defend- 
ant was  guilty  of  other  crimes  not  charged 
in  this  indictment,  none  of  such  considera- 
tions will  warrant  you  in  convicting  tlie  de- 
fendant of  the  charge  in  this  iudictmpnt. 
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Kor  mnst  yoa  allow  them  to  have  any  other 
consideration  than  as  showing  the  animut 
or  motive  of  the  defendant  towards  the  de> 
ceased,  and  also  as  affecting  the  credit  which 
ought  to  be  given  to  his  testimony  and  that 
of  his  wife,  if  she  participated  in  any  im- 
proper motive  towards  the  deceased.  Nor 
have  you  anything  to  do  or  consider  with 
reference  to  what  has  been  said  about  public 
opinion  on  this  case,  and  you  must  give  it 
no  consideration,  but  confine  your  investiga- 
tions to  the  charge  presented  by  this  indict- 
ment, namely:  'Did  the  defendant  fire  the 
shot  which  caused  the  death  of  'Willis  S. 
Kingsley.'  To  the  solution  of  this  question, 
under  tlie  evidence  before  you  in  this  case, 
you  must  bring  your  cool,  deliberate,  and 
dispassionate  judgment,  uninfluenced  by 
other  consideration  than  the  evidence  before 
you,  and  the  law  as  given  to  you  in  the 
charge."  Mrs.  Billings  was  a  very  impor- 
tant witness  for  the  defendant,  and  the  criti- 
cism upon  the  instruction  is  that  if  the  jury 
should  find  that  Mrs.  Ballings  liad  participat- 
ed in  any  improper  motive  toward  Kingsley, 
(the  man  alleged  to  have  been  murdered,) 
then  the  jury  might  consider  the  character 
and  conduct  of  Mx.  Billings,  as  to  his  hav- 
ing committed  other  crimes,  or  having  been 
a  man  of  base  and  degraded  character,  etc., 
as  afl:ecting  her  crediUiity  as  a  witness.  In 
argument  to  us  it  is  not  questioned  but  that, 
if  sucb  is  the  proper  construction  to  be  given 
the  instruction,  it  is  erroneous,  and  to  the 
extent  of  being  prejudicial,  and  should  re> 
verse  the  judjjment.  The  only  point  urged 
is  that  it  should  receive  a  different  construc- 
tion, and  the  claim  in  that  respect  is  that, 
properly  understood,  the  instruction  means 
that  only  the  conduct  of  Mrs.  Billings  could 
be  considered  as  affecting  her  credibility. 
We  can  readily  understand  that  sucb  was  the 
purpose  of  the  learned  judge  who  wrote  the 
instruction,  because,  thus  understood,  it  is 
in  harmony  with  a  familiar  rule  of  law;  but 
such  an  understanding  does  not  come  from 
the  language  used..  It  is  not  for  us  to  give  to 
the  language  that  construction  which  the 
professional  mind  may  assume  the  court  in- 
tended, but  we  must  give  it  that  meaning 
which  th«  language  used  would  reasonably 
convey  to  the  jury,  for  it  is  its  guide  to  the 
law  of  the  case.  It  was  evidently  the  design 
of  the  instruction,  as  a  whole,  to  guard  the 
jury  against  any  considerations  which  might 
prejuUioe  the  rights  of  the  defendant.  The 
part  of  the  insiniction  relative  to  the  credi- 
bility of  the  defeudaot  and  his  wife  is  in  the 
nature  of  an  exception  to  the  restrictions 
urged  upon  thedeliberations  of  tlie  jury;  and 
hence  it  has  especial  prominence  in  the  in- 
struction. It  could  not  be  questioned  that 
all  tlie  acts  of  misconduct  referred  to  in  the 
instruction,  and  the  base  and  degraded  life 
of  the  defendant,  as  believed  by  the  jury, 
could,  under  the  instruction,  l>e  considered 
as  affecting  the  credibility  of  the  defendant, 
and  the  language  is  identically  the  same  as  to 
the  credibility  of  the  wife,  if  she  participated 


in  any  Improper  motive  towards  the  deceased. 
The  instruction  says:  "None  of  such  con- 
siderations will  warrant  yon  in  convicting 
the  defendant  of  the  charge  in  this  indict- 
ment, nor  must  you  allow  them  to  have  any 
other  consideration  than  as  showing  the 
animtu  or  motive  of  the  defendant  towards 
the  deceased,  and  also  as  affecting  the  credit 
which  ought  to  be  given  to  his  testimony 
and  that  of  his  wife,  if  she  participated  in 
any  improper  motive  towards  the  deceased. " 
No  reasonable  transposition  of  the  terms 
employed  aids  appellee's  claims  for  con- 
struction. The  pronoun  "them"  refers  for 
its  antecedent  term  to  the  word  "considera- 
tions," being  plural  in  form,  and  but  a 
single  instance  of  misconduct  of  the  wife  is 
referred  to  in  the  instruction.  With  the 
fact  established  that  the  wife  had  participat- 
ed in  an  improper  motive  towards  the  de- 
ceased, the  instruction  allowed  the  jury  to 
consider  the  acts  and  misconduct  of  the  de- 
fendant in  regard  to  which  she  had  no  part 
or  connection  as  affecting  her  credibility. 
There  is  no  claim  that  such  is  the  law,  nor 
could  there  well  be,  and  the  error  is  certainly 
prejudicial  to  the  defendant.  On  account  of 
the  errors  in  giving  the  instruction  and  re- 
fusing to  grant  the  application  for  change  of 
place  of  trial  from  Sremer  county,  the  judg> 
ment  is  reversed. 


Drain  «.  Jacks. 
{Supreme  Court  of  Iowa.    May  83, 1889.) 

Lakslosd  i.KD  TEN177T— Forcible  Entry  A3nt 
Detaimbb. 
The  thr«e-da7S  notice  to  quit  required  by  Ck)de 
Iowa,  S  8614,  to  be  given  before  bringing  an  action 
of  forcible  entry  and  detainer,  which  oy  section 
sell  may  be  brought  against  a  tenant  holding  over, 
may  be  given  before  the  expiration  of  the  term. 
Following  UoLain  v.  Calkina,  ante,  373. 

Appeal  from  district  court,  Fremont  coun- 
ty; A.  B.  Thornell,  Judge. 

8.  Holmes,  for  appellant.  Hammond  d 
Campbell  and  Wm.  Eaton,  for  appellee. 

GiV£N,  C.  J.  This  is  an  sction  for  forcible 
detention  of  a  oeitain  80  acres  of  land.  It 
is  admitted  that  the  defendant  had  the  right 
to  possession  up  to  March  1, 1888.  February 
24,  1888,  he  was  served  with  notice  to  quit 
"on  or  before  the  1st  day  of  March,  1888." 
The  defendant  having  failed  to  quit  on  or 
before  March  1st,  this  action  was  bruaght 
before  a  justice  of  the  peace,  March  6,  1888, 
and  appealed  to  the  district  court.  On  the 
trial  in  the  district  court  the  court  directed 
the  jury  to  return  a  verdict  for  the  defend- 
ant, "for  the  reas<Hi  that  it  was  not  shown 
by  the  evidence  that  any  notice  to  quit  the 
premises  in  question  was  served  upon  the  de- 
fendant after  the  termination  of  the  tenancy, 
on  the  1st  day  of  March,  1888,  and  three  days 
before  the  commencement  of  suit,  on  March 
6,  1888,"  to  which  the  plaintiff  excepted. 
This  precise  question  was  ruled  upon  at  the 
present  term  in  McLain  v.  Calkins,  ante,  873» 
wherein  we  held  that  the  notice  to  quit  i»- 


Digitized  by  Vj  OOQ IC 


Iowa.) 


GREGG  V.  MrATT. 


461 


quired  by  aeoidon  3614.  Code,  may  be  given 
before  the  expiratdon  of  the  term.  The  action 
of  the  district  court  must  be  revened. 


Qkken  Bat  Lumbkr  Go.  v.  Ibklamd  et  uco. 
{Supreme  Court  of  Iowa.    May  23, 1889.) 

QDIBTIHQ  TiTLB — ^iMPBOrBMBNTa— E^UITT. 

L  Defendant  and  the  owner  of  a  lot  had  an  un- 
derstanding that  a  contract  for  the  sale  of  the  lot 
to  defendant  would  be  completed,  and  defendant 
took  poesesatoD,  and  built  a  house.  The  lot  was 
afterwards  sold  by  the  owner  for  its  value  alone, 
regardless  of  the  house,  and  was  sold  by  the  pur- 
chaser to  plaintiff  for  less  than  the  amount  paid  on 
the  first  sale.  Both  plalotiff  and  its  grantor  bad 
full  knowledge  of  the  facts,  and  defendant  was 
still  reaiding  on  the  land.  In  a  suit  to  quiet  title, 
held,  that  defendant  should  be  permitted  to  re- 
move the  house  within  a  reasonable  time. 

2.  Equity  has  power  to  give  full  relief,  and  de- 
fendant's remedy  is  not  exclusively  under  the  law 
for  the  benefit  of  oocnpying  claimants. 

Appeal  from  distiict  court,  Ida  county;  J. 
H.  Macomber,  Judge. 

Action  to  quiet  the  title  of  certain  lots  in 
Ida  Grove.  There  was  a  Judgment  for  the 
plsiiitifl,  and  defendants  appeal. 

J.  C.  Walter  and  L.  A.  Berry,  for  appel- 
lants. Warren  <£  Suchanan  and  O.  W.  Kol- 
Hna,  for  appellee. 

GsANGKR,  J.  The  defendant  Silas  Ire- 
land built  on  the  premises  in  question  a 
bouse  and  made  other  improvements,  under 
a  cliiim  of  purchase  thereof  by  oral  contract 
with  the  Blair  Town  Lot  &  Land  Company. 
Afterwards  the  Town  Lot  &  Land  Company 
sold  the  lots  by  contract  to  one  Hoyt,  who 
assigned  the  contract  to  the  plaintiff  com- 
pany. The  principal  point  in  controversy  Is 
as  to  the  title  or  right  of  the  defendHnt  Silas 
Ireland  to  ocenpy  the  fremises.  The  con- 
tract under  which  Ireland  took  possession  of 
tho  lots  is  involTed  in  much  doubt  as  to  time 
of  payments  and  some  other  particulars,  and 
we  think  it  unnecessary  to  make  definite 
findings  in  that  respect.  It  is,  indeed, 
doubtful  if  there  was  any  definite  under- 
standing. From  the  testimony,  we  feel  sat- 
istted  that  Ireland  built  tliere  expecting  to 
pay  for  and  own  the  lots,  and,  after  he  was 
in  possession,  the  Town  Lot  &  Land  Com- 
pany, by  its  Hgent,  knew  of  this  possession, 
and  liopied  for  a  corapletion  of  the  contract  of 
sale  by  payment  of  a  part  of  the  purchase 
price.  After  Ireland  was  in  possession,  and 
making  the  improvements,  there  whs  talk  of 
making  the  payment.  It  was  not  the  under- 
standing tlwt  it  was  to  be  a  sale  without  a 
cash  payment,  and  no  such  payment  was 
made.  We  think  there  never  was  a  sale. 
In  fact,  it  is  scarcely  urged  in  argument  that 
there  was  a  completed  contract  between  the 
Town  Lot  ft  Land  Company  and  the  defend* 
ants;  appellants'  contention  being  apparent- 
ly with  regard  to  the  house  as  distinct  from 
land.  Witbont  reviewing  the  testimony,  we 
will  state  our  conclusions  that  as  to  the  lots 
the  appellee  is  Hie  owner,  and  the  title  thereto 
is  quieted  in  it.    The  house  was  built  on  the 


land  with  an  understanding  that  a  contract 
of  sale  might  t>e  completed,  and  the  Town 
Lot  A  Land  Company,  in  selling  the  lot  in 
question,  sold  it  for  the  value  of  the  lot 
alone,  regardless  of  the  house,  from  which 
we  infer  that  the  Town  Lot  &  Land  Com- 
pany never  designed  to  claim  or  sell  the 
house.  Hoyt,  as  well  the  plaintiff,  bought 
with  full  knowledge  of  the  facts,  and  with 
the  defendant  residing  on  the  premises. 
Hoyt  gave  W15  for  the  lot,  and  the  plaintiff 
950.  The  plainest  principlesofequityforbid 
such  a  sacrifice  on  the  part  of  the  defendant. 
Ha  should  be  permitted  to  remove  the  house 
from  the  lot  within  a  reasonable  time,  there- 
by giving  to  each  party  his  rightful  posses- 
sions. The  claim  that  the  defendants'  only 
remedy  for  the  house  is  by  proceeding  under 
the  law  for  the  benefit  of  occupying  claim- 
ants is  not  correct  Equity  has  power  to 
give  full  relief.  The  judgment  below  is  so 
far  modifini  as  to  allow  the  defendant  to  re- 
move the  house  from  the  premises  within  30 
days;  the  costs  of  the  appeal  to  be  paid  by  the 
appellee.    Modified  and  allirmed. 


Greoo  et  al.  v.  Mtatt  et  at. 

{Supreme  Court  of  lowcu  May  28, 188S.) 
'  WiLU— Frobatb  asj>  Contest. 
Code  Iowa,  S  SSKi,  providing  that  the  probate  of 
a  will  shall  be  conclusive  until  it  is  set  aside  in  an 
original  or  appellate-  proceeding,  allows  such  an 
original  proceeding  to  be  brought  by  one  who  was 
a  party  to  the  probate,  but  was  only  notified  there- 
of by  publication,  and  did  not  appear. 

Appeal  from  district  court,  Carroll  county; 
J.  H.  Macouber.  Judge. 

Action  in  chancery  to  set  aside  a  will 
which  had  been  duly  admitted  to  probate,  on 
the  ground  that  it  was  executed  by  the  tes- 
tator through  undue  influence.  The  answer 
i  alleges  that  the  will  was  admitted  to  probate 
after  notice,  and  that  plaintiffs  are  therefore 
barred  and  estopped  to  maintain  this  action. 
A  demurrer  to  this  allegation  of  the  answer 
was  sustained.  Defendants,  standing  on 
their  pleading,  appeal  to  this  court. 

Ber^j.  I.  Salinger,  tor  appellant. 

Bbok,  J.  1.  The  answer,  and  exhibits 
Qonstituting  a  part  of  it.  show  that  notice  by 
publication  in  a  newspaper  was  given  of  the 
day  fixed  for  the  probate  of  the  will.  It  ap- 
pears that  the  will  was  admitted  to  probate 
upon  the  evidence  of  the  subscribing  wit- 
nesses, without  contest  or  objection. 

2.  Code,  §  2353,  is  in  this  language: 
"Wills,  foreign  or  domeaitic,  shall  not  be 
carried  into  effect  until  admitted  to  probate, 
as  hereinbefore  provided,  and  such  probate 
shaU  be  conclusive  as  to  the  due  execution 
thereof,  until  set  aside  by  an  original  or  ap< 
pellate  proceeding."  It  has  beisn  held  by 
this  court  that  the  probate  of  a  will  may,  un- 
der  this  section,  be  assailed  or  reviewed  by 
original  proceedings.  Leighton  v.  Orr,  4A 
Iowa,  679;  In  re  Middletou,  72  Iowa,  424, 
34  N.  W.  ttep.  193.  But  it  will  be  observed 
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that  In  these  cases  it  is  not  shown  that  there 
WHS  personal  service  of  notice  of  tlie  probate 
of  the  will,  or  that  the  parties  assailing  the 
will  by  original  proceedings  appeared  in  the 
probate  proceedings,  and  contested  the  valid- 
ity of  the  will.  In  Smith  v.  James,  74 
Iowa,  462,  38  X.  W.  Rep.  160,  we  held 
that  when  parties  prosecuting  an  original 
proceeding  to  set  aside  a  will  admitted  to  pro- 
bate appeared  in  the  probate  proceedings, 
made  contest,  had  a  trial,  and  waived  a  jury, 
they  are  estopped  by  the  probate  of  the  will, 
and  cannot  prosecute  an  original  proceeding 
to  set  it  aside.  It  will  be  observed  that  un- 
der the  two  cases  first  cited  the  probate  of  a 
witl  was  not  shown  to  have  been  had  in  a 
proceeding  of  which  plaintiffs  in  an  original 
proceeding  to  set  aside  the  probate  and  will 
had  notice,  or  in  which  they  appeared  and  con- 
tested the  wills.  In  these  cases  it  was  held 
that  plaintiffs  may  maintain  an  original  ac- 
tion assailing  or  reviewing  the  probate  of  the 
will,  in  the  last  case  cited  it  is  hel<l  that, 
where  there  was  an  appearance  in  the  pro- 
bate proceedings  and  contest  of  the  will,  and 
waiver  of  trial  by  jury,  the  parties  so  appear- 
ing and  contesting  the  will  cannot  prosecute 
an  original  proceeding  to  set  it  aside.  These 
decisions  are  harmonious  with  each  other, 
and  with  Code,  g  2353,  and  in  accord  with 
familiar  rules  of  the  law,  which  will  not  per- 
mit one  to  be  bound  by  an  adjudication  of  a 
court  when  he  was  not  a  party  to  the  pro- 
ceeding in  which  it  was  had,  or  had  no  op- 
portunity to  appear  therein  and  contest  in 
support  of  Ills  rights.  It  is  not  to  bfi  pre- 
sumed that  the  legislature  intended  Code,  g 
2353,  to  conflict  with  these  rules.  This  sec- 
tion declares  that  the  probate  of  a  will  shall 
be  conclusive,  until  set  aside  by  an  original 
or  appellate  proceeding.  When  may  it  be 
set  aside?  (1)  By  appenl  in  the  probate  pro- 
ceeding; {2)^by  an  original  proceeding,  as  in 
this  case.  Wlien  and  by  whom  may  an  orig- 
inal proceeding  be  prosecuted  to  set  aside  the 
probate  of  a  will?  By  parties  who  are  not 
estopped  by  the  adjudication  in  the  probate 
proceeding.  When  parties  have  not  had  no- 
tice of  the  probate  proceedings,  have  not  ap- 
peared therein,  and  contested  or  waived 
their  rights  to  contest  the  probate  in  the 
manner  prescribed  by  law,  they  are  not  so  es- 
topped, and  may  prosecute  an  original  action 
to  set  aside  the  probate  of  a  will.  The  policy 
of  our  law  requires  personal  notice,  when 
parties  are  sought  to  be  bound  personally  by 
adjudications.  Hence  notice  by  publication, 
in  the  absence  of  appearance  and  contest  in 
the  probate  proceedings,  will  not  bind  par- 
ties who  prosecute  original  proceedings. 
Notice  of  that  kind  is  only  recognized  by  our 
laws  as  sufficient  in  proceedings  in  rem; 
probate  proceedings  do  not  belong  to  that 
class.  Gilruth  v.  Gilruth,  40  Iowa,  846; 
Havelick  v.  Havelick,  18  Iowa,  414;  Otto  v. 
Doty,  61  Iowa,  23,  15  N.  W.  Rep.  678,— are 
not  in  conflict  with  these  views.  There  may 
be  in  one  or  more  cases  expressions  used  ar- 
guendo,  and  not  based  upon  the  facts  of  the 


case,  which  tend  to  support  the  position 
that  original  proceedings  may  be  prosecuted, 
without  restriction,  to  set  aside  the  probate 
of  a  will.  The  points  decided  in  the  case» 
are  not  in  conflict  with  our  conclaslons  in 
this  case.  As  the  record  before  us  fails  to 
show  personal  service  of  notice  of  the  pro- 
bate proceedings  upon  the  plaintiffs  in  this 
action,  or  that  they  appeared  and  made  or 
waived  contest  in  that  proceeding,  they  ar» 
not  bound  thereby.  The  court  rightly  sus- 
tained the  demurrer  to  defendant's  answer. 
The  judgment  of  the  district  court  is  af- 
firmed. 


ZlMHERHAN  «.  HOMB  IMS.  GO.  OF  NsW 

York. 

(Supreme  Court  of  Iowa.    May  27, 1889.) 

FiBB  Insurancb — Ck}KDiTio>ia  or  Polict — ^AGB:n& 

1.  Defendant  insured  plaintiff's  house  by  a  pollCT 
containing  a  stipnlation  that  It  should  M  void  if 
there  were  or  should  be  taken  any  other  insurance 
thereon,  without  defendant's  consent  written 
thereon.  Another  clause  limited  the  power  of 
changing  the  contract,  or  of  granting  addition^ 
privileges,  to  the  defendant's  manaoers.  Plain- 
tiff had  insurance  at  the  time  o{  taking  out  said 
polio;,  of  which  the  local  agent  was  aware,  and, 
without  consulting  the  latter  or  the  managers, 
took  additional  insurance,  after  which  her  agent 
informed  the  local  agent  of  that  faot,  and  asked 
hint  which  one  of  them  should  inform  defendant. 
The  agent  then  promised  to  notify  his  company. 
The  loss  occurred  without  any  consent  by  the  man- 
agers to  the  additional  insuiiinoe,  and  before  any 
more  premiums  were  paid  to  defendant,  field, 
that  the  court  properly  directed  a  verdict  for  de- 
fendant, there  being  no  evidence  of  any  valid  con- 
sent to  the  additional  insurance. 

2.  The  stipulation  against  oUiarinsnranaewonld 
be  broken,  and  the  policy  avoided,  though  at  the 
time  it  was  Issued  there  was  insurance  on  the 
property  in  excess  of  the  limit  fixed  by  the  poliOT;. 
it  being  understood  by  the  parties  that  one  of  toe 

Srior  policies  was  to  be  canceled,  whioh  was  not 
one,  ovring  to  the  unwillingness  of  the  company 
Issuing  it. 

Appeal  from  district  court,  Delaware  coun« 
ty;  D.  J.  LiNEHAM,  Judge. 

Action  on  a  policy  of  insurance.  There 
was  a  judgment  for  the  defendant,  and  the 
plaintiff  appeals. 

J.  H.  Tretoin  and  /.  ff.  Shtdds,  for  i^>pei- 
lant.  Oeie,  MeVey  <ft  Vlark  and  Bronsotit 
Garr  A  Le  Roy,  tor  appellee. 

Granoer,  J.  On  the  22d  of  December, 
1886,  the  defendant  company  issued  to  the 
plaintiff  its  policy  of  insurance  for  81,500  on 
a  certain  building  in  Earlville.  The  building 
was,  on  the  11th  of  May,  1887,  totally  de- 
stroyed by  fire.  The  policy  by  its  terms  per- 
mitted $1,500  of  other  insurance,  and  also 
provided  that  "if  the  assured  shall  have,  or 
shall  hereafter  make,  any  other  insurance 
on  the  property  hereby  insured,  or  any  part 
thereof,  without  the  consent  of  the  company 
written  hereon,  •  •  *  this  policy  shall  be 
void. "  At  the  time  of  applying  for  the  policy 
in  defendant's  company,  the  plaintiff  held  a 
policy  in  the  Merchants'  &  Bankers'  Company 
for  82,000,  and  one  in  the  Heda  Insurance 
Company  of  Madison,  Wis.,  for  91,500.  The 
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policy  In  the  Hecia  Insurnnce  Company  would 
expire,  by  limitatioD,  February  9,  1887,  and 
tbat  of  the  Merchants'  &  Bankers',  Novem- 
ber 24,  1891.  At  that  time  the  plaintiff  un- 
dertook to  cancel  the  policy  in  the  Merchants' 
<&  Bankers'  Company,  and  for  that  purpose 
wrote  across  the  poUcy  the  words.  Please 
cancel  this  policy,"  signed  it,  and  sent  it  to 
the  company.  Letters  were  also  writt«n  to 
have  the  policy  canceled.  It  was  not,  how- 
ever, canceled,  and  the  company  continued  to 
carry  the  risk.  The  last  part  of  January, 
1887,  and  before  the  expiration  of  the  policy 
in  the  HecIa  Insurance  Company,  the  plain- 
tiff took  an  additional  policy  of  insurance  for 
£1,500  in  the  Council  Bluffs  Insurance  Com- 
pany. 

1.  The  defendant  company  resists  payment 
of  the  loss  for  tlie  alleged  reason  tiiat  the  tak- 
ing of  this  additional  insurance  was  a  viola- 
tion of  the  contract,  and  avoided  the  policy. 
The  appellant's  claim  is  that  the  additional 
insurance  was  with  notice  to  the  company, 
and  with  its  consent.  The  business  of  appel- 
lant with  the  defendant  company  was  done 
with  and  through  one  J.  H.  Fuller,  at  Earl- 
ville,  both  as  to  the  original  taking  of  the  in- 
surance and  the  consent  for  additional  insur- 
ance, as  claimed  by  appellant.  On  the  face 
of  the  policy  is  the  following  provision:  "The 
managers  of  the  company  at  Ciiicagro  are 
alone  authorized  to  make  any  change  or  grant 
any  privileges  under  this  policy,  and  any  in- 
dorsement or  agreement  vaiying  the  contract 
made  by  any  agent  or  sub-agent  of  the  com- 
pany is  void. "  On  the  policy  is  indorsed  the 
words:  "Ducat  and  Lyon,  Managers,  Chica* 
go.  III."  At  the  close  of  the  plaintiff's  tes- 
timony the  court,  on  motion  of  defendant, 
orally  instructed  the  jury  to  return  a  verdict 
for  it,  which  was  done.  Some  further  errors 
appear  by  assignments,  but  they  are  all  em- 
braced in  the  one  query:  Did  the  court  err 
in  this  instruction  to  the  jury?  The  theory 
of  the  appellant  is  that  there  was  testimony 
on  which  the  court  should  have  submitted  to 
the  jury  the  question  of  whether  or  not  the 
company  had  been  notified  of  the  additional 
insurance,  and  consented  thereto. 

The  plaintiff  was  not  a  witness  at  the  trial, 
and  R.  Zimmerman,  her  husband,  seems  to 
have  dont!  all  the  business  for  her,  and  was  a 
witness,  and  it  was  this  witness  that  gave  the 
notice  and  obtained  the  consent  to  additional 
insurance,  if  it  was  obtained.  The  abstract 
of  appellant  shows  the  testimony  of  K. 
Zimmerman  on  this  subject  to  be  as  follows: 
"I  had  a  conversation  with  Mr.  Fuller  on  or 
about  the  9th  or  lOth  of  March,  1887.  I  said 
to  him :  '  Shall  I  notify  the  companies,  or  will 
you?'  I  have  taken  insurance  in  the  Council 
Bluffs.  The  Merchants'  So  Bankers'  he  knew 
all  aboot  long  before.  I  notitied  him  I  had 
#1.500  in  the  Coancil  Bluffs  and  $2,000  in 
the  Merchants'  &  Bankers'.  1  have  known 
Mr.  Fuller  about  19  years.  He  is  justice  of 
the  peace,  and  in  the  insurance  business.  He 
represents  the  New  York  Home  and  Mer- 
chants' &  Bankers'.     He  was  agent  fur  them 


when  I  dealt  with  him.  Fuller  had  th» 
agency  for  the  Home  for  12  or  15  years.  He 
did  all  the  business  with  the  policy-holdera 
there  for  the  Home  Insurance  Company.  The- 
policy  sued  on  was  obtained  by  me  from  Mr. 
Fuller.  At  the  time  I  made  application  for 
the  Home  policy  1  had  91,500  other  insnranc» 
in  the  Hecla  Insurance  Couipnny,  and  $2,000 
in  the  Merchants'  &  Bankers',  and  told  Fuller 
all  about  both  of  them.  Cross-Examination. 
I  went  to  Mr.  Fuller's  oflSce  about  the  9th  of 
March.  John  Young  was  there.  I  told 
Fuller  about  the  Council  Bluffs  and  the  Mer- 
I  chants'  &  Bankers'  policy.  I  was  going  to 
drop  the  Merchants'  &  Bankers',  because  I 
had  to  pay  too  much  assessments.  I  had  the 
Home,  and  told  Mr.  Fuller  I  got  a  policy  in 
the  Merchants'  &  Bankers'.  I  had  $1,500  in- 
surance in  the  Hecla,  also,  when  I  got  the 
Home  policy,  and  Fuller  knew  all  about 
them.  At  the  time  1  got  the  Home  policy,  in 
December,  1  did  not  suppose  the  Merchants' 
&  Bankers'  was  canceled.  It  was  never  can- 
celed. Redireet.  I  sent  in  the  Merchants'  St 
Bankers'  policy  to  be  canceled  about  the  15tb 
of  Dect^mber,  and  got  a  letter  bade  in  3  or  4 
days,  that  they  would  not  cancel  it;  and  I 
then,  .the  same  day,  had  a  further  talk  with 
Mr.  Fuller,  and  showed  him  a  letter.  The 
letter  stated  that  they  would  not  cancel  un- 
less I  would  pay  short  rates.  Mr.  Fuller  then 
wrote  a  letter  to  the  company  fur  me,  and  said 
in  it  tbat  I  would  pay  the  full  year  and  not 
at  short  rates,  and  I  sent  them  the  year's 
premium.  The  company  then  sent  the  policy 
back.  The  Hecla  policy  expired  on  the  9tb  of 
February,  1887,  and  the  Council  Bluffs  began 
on  that  day.  The  Merchants'  &  Bankers' 
policy  was  never  canceled.  Recross,  I  re- 
ceived the  letter  from  the  Merchants'  & 
Bankers'  in  which  they  refused  to  cancel  the 
policy  before  the  22d  day  of  December,  when 
the  Home  policy  was  made. "  At  the  time 
of  this  conversation,  one  Young  was  present, 
and  his  testimony  in  most  respects  corrobo- 
rates that  of  Zimmerman.  But  take  Zimmer- 
man's testimony  as  in  all  respects  uncontra- 
dicted, and  what  is  its  value?  It  is  to  be  kept ' 
in  mind  that  he  is  seeking  to  show  an  agree- 
ment or  consent,  under  his  contract  of  insur- 
ance, fur  additional  insurance.  Under  the 
letter  of  his  contract  with  the  defendant,  sucb 
consent  must  be  from  the  managers  at  Chi- 
cago; and,  if  it  should  be  conceded  that  the 
fact  of  tlie  consent  may  be  shown  by  parol, 
where  is  the  testimony  even  tending  to  show 
it?  It  is  not  disputed  but  that  the  taking  of 
the  additional  insurance  would  avoid  the 
policy.  The  evidence,  then,  is  that  after  the 
taking  of  the  insurance  Zimmerman  went  to 
Fuller,  and  said:  "Shall  I  notify  the  compa- 
ny, or  will  you  ?  I  have  taken  insurance  in 
the  Council  Bluffs."  He  knew  of  the  Mer- 
chants' &  Bankers'  long  before. 

Now,  we  do  not  say  that  the  condition  of 
appellant  would  be  better,  but  his  claim 
would  be  far  more  plausible,  if  before  taking 
the  insurance  he  had  notified  the  agent,  and 
then,  without  objection,  had  taken  it.    But 
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here  he  has  done  the  act  wliich  avoids  his 
policy,  and  then,  by  a  mere  nutice,  without 
asking  consent,  lie  seeks  toshow  that  oonsent 
was  glTen  merely  because  of  knowledge  of 
the  breach.  We  do  not  think  such  a  rule 
tuts  ever  been  sanctioned  by  a  coart  of  last 
resort.  We  are  refei'red  to  many  cases  in 
which  it  is  held  that  the  knowledge  of  the 
agent  is  the  knowledge  of  the  company.  The 
facts  as  a  basis  for  such  a  holding  are  that  if 
the  agent,  when  he  takes  the  risk,  knows  of 
insurance,  and  the  policy  stipulates  against 
it,  the  company  is  bound  by  this  knowledge 
of  the  agent,  tind  will  not  be  permitted  to  le- 
ceive  a  premium  for  insurance,  and  then 
avoid  liability  for  the  existence  of  a  fact 
which  it  knew  to  exist  when  making  the 
contract  and  receiving  the  premium.  Soch 
a  rule  is  founded  in  sound  public  policy,  and 
fraaght  with  good  results.  But  how  differ- 
-ent  is  this  cnse.  Here  there  is  a  contract 
against  not  what  actually  exists,  but  against 
a  future  oecurrence  except  by  its  consent, 
and  then  the  event  sought  to  be  avoided  is 
foroed  upon  it,  in  violation  of  the  agreement, 
and  their  eonseot  sought  to  be  established 
merely  by  notice  of  the  fact  that  the  wrong 
has  been  done.  In  this  case  the  appellant 
-oould  not  liav«  been  misled  by  the  silence  of 
the  company,  far  his  status  was  not  dianged 
in  consequence  of  sudi  silence.  He  wits  not 
in  a  position  to  act,  relying  upcm  this  notice 
to  d^endaat, — ^if,  indeed,  it  was  such  a  no< 
tice,— for  his  action  preceded  the  notice. 
If  the  defendant  bad  received  money  as  pre- 
mium after  this  notice,  or  had,  by  its  silence 
-or  acts,  in  any  manner  induced  a  change  in 
the  affairs  of  appellunt.  the  rule  might  be 
<liS^ent.  This  much  has  been  said  upon 
the  theory  that  notice  of  the  additional  insur- 
ance to  the  agent.  Fuller,  would  be  notice  to 
the  company.  The  contract  of  insurance 
leave  notice  to  the  appellant  that  the  terms 
of  the  contract  could  only  be  changed  by 
consent  of  the  managers  at  Chicago.  But  it 
aeems  that  Zimmerman  did  not  think  tiiat 
notice  to  Foller  would  be  of  avail,  his  pur- 
'  pose  being  to  notify  the  company,  as  he  asked 
whichshouid  do  it.  There  is  nothing  to  in- 
dicate that  he  sought  oonsent  or  approval, 
for  nothing  of  that  kind  is  mentioned,  mm  is 
there  a  word  of  proof  ttutt  he  ever  made  in- 
quiry as  to  the  answer  of  tiie  company,  if  he 
«xpected  Fuller  to  notify  it.  Some  impor- 
tance is  attached  to  the  fact,  by  appellant, 
tiiat,  when  Zimmerman  asked  of  Fuller 
which  should  notify  the  company,  he  said,  in 
substance,  that  it  was  all  right, — he  would 
attend  to  his  own  company.  The  language 
does  not  indicate  ia  any  sense  a  purpose  to 
oonsent  for  the  company,  and  there  is  no 
olaim  that  the  company  ever  returned  a  con- 
sent after  notice.  We  think  aj^Uant  enter- 
tains an  erroneous  view  of  the  law  as  to  the 
authority  of  an  agent  to  change  the  condi- 
tions of  a  policy  after  the  oontract  is  com- 
pleted.   Ibe  distinction  between  the  author- 


ity of  a  aolioiting  or  local  agent  to  bind  the 
company  at  the  time  of  making  the  oontract, 
and  changing  it  after  tt  is  nuSle,  is  well  de- 
fined by  the  decisions  of  courts.  In  the 
making  of  contracts  the  law,  regardless  of 
the  purpose  of  the  company,  invests  the 
i^ent  with  sufHcient  authority  to  contract 
on  a  basis  of  fairness  to  both  parties,  and, 
when  a  contract  is  thus  made,  the  law  should 
protect  the  parties  in  its  faithful  observance. 
Tltis  contract  expressly  provided  how  and 
wijth  whom  it  could  be  modified.  The  case 
of  Hanktns  v.  Insurance  Co.,  85  N.  W.  Bep. 
34,  is  a  Wisconsin  case,  and  directly  in 
point.  It  is  of  importance  as  to  the  right  of 
appellant  to  continue  excessive  insuram-e 
merely  because  it  was  on  the  premises  when 
the  policy  in  qaifstion  issued,  and  also  as  to 
the  conditions  of  the  policy  as  to  how  its 
provisions  could  be  changed;  and  in-  that  re- 
spect it  is  very  similar  to  the  case  at  bar. 
In  that  case  there  was  an  application  to  the 
local  agent  for  permission  to  mortgage  the 
premises,  whidi  permission  would  be  a  waiv- 
er of  the  conditions  of  the  policy.  The 
agent  said:  "It's  all  right.  Go  ahead,  and 
make  out  the  oontract. "  The  oondition  of 
the  policy  whs  that  such  a  waiver  eould  only 
be  by  the  secretary  of  the  company,  in  writ- 
ing. It  WHS  held  to  be  no  waiver,  and  the 
incumbering  of  the  property  avoided  the 
policy.  The  case  cites  a  large  number  of  au> 
thorities  in  support  of  the  rule. 

2.  It  is  urged  in  argument  that  at  the 
time  the  policy  issued  there  was  insurance 
on  the  property  in  excess  of  the  limit  under 
the  policy.  That  is  true;  but  at  that  time 
there  was  an  effort  to  cancel  the  Merchants' 
&,  Bankers'  policy,  which  would  ha\-e 
brought  the  amount  within  the  requirements 
of  the  oontract.  The  company,  however, 
WHS  bound' to  contract  with  reference  to  tlie 
tacts  as  known  at  the  time.  It  was  then 
expected  b}*  both  parties  that  the  reducstion 
would  l>e  made.  Both  pnrties  tfaen  under- 
stood what  the  amount  ot  Insarance  was  ex- 
pected to  be,  and  the  mere  fact  that  it  could 
not  be  reduced  wiMn  it  was  Intended  to  bo 
would  not  make  a  contract  that  the  excessive 
amount  should  be  kept  up  by  additional  insur- 
ance. See  Hankins  v.  Insuranoe  Co.,  supra. 
The  wisdom  of  a  limitation  as  to  the  amount 
of  insuranoe  on  property  is  too  manifest  to 
deserve  notice,  and  parties  have  the  right  to 
fix  the  limit  by  contract.  When  thus  fixed. 
It  shoDld  be  observed,  Insuranoe  companies 
are  held  to  fiiir  construction  of  thwr  con- 
tracts of  insurance,  and  no  unfair  advantages 
are  allowed  to  them.  This  is  not  a  case  of  a 
complaint  of  unfairness,  nor  of  advantages 
by  virtue  of  superior  skill  or  extended  expfri- 
ence.  The  plaintiff  knew  yn}l  his  contract, 
and,  with  such  knowledge,  violated  it.  We 
think  there  was  no  testimony  to  justify  sub- 
mitting to  the  jury  the  question  of  a  consent, 
and  that  the  judgment  of  the  district  oourt 
should  be  affirmed. 
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JEK8W0U>  v.  Dobah. 

SAJOB  «.  RUTLBDGB. 

(Supreme  Court  of  Iowa.   May  97, 1889.) 
Tai-Titl«s. 

1.  A  tax-sale  of  a  fractional  part  of  a  tract  of 
land  Is  not  rendered  invalid  \fr  the  faot  that  the 
Uat  of  laada  adrertiaed  for  aale  afaowa  that  blda 
were  made  for  a  definite  quantity  of  land,  and  not 
for  an  undivided  part,  if  tne  tax-sale  record  shows 
the  bid  to  have  bwn  for  an  undivided  interest,  as 
the  latter  will  oontreL 

2.  It  need  not  appear  in  what  portion  of  the  tract 
■neb  a  fractional  part  is,  as  only  an  undivided  inter- 
eat  is  sold. 

8.  One  whopnrchasea  anoh  an  undivided  portion 
at  one  aalei,  and  at  a  later  sale  for  the  taxes  of  an- 
other year  purchases  the  residue,  and  also  another 
distinct  tract,  may  include  both  tracts  in  a  single 
notice  to  the  former  owner  of  the  expiration  of  the 
period  for  redemiitlon. 

Appeals  from  district  court,  Palo  Alto 
county,  Georoe  H.  Carr,  Judge. 

These  cases  present  substantially  the  same 
questions,  and  they  will  be  detei-mined  In 
one  opinion.  They  involve  the  validity  of 
certain  tax-deeds  upon  four  40-acre  tracts  of 
land  in  Palo  Alto  county.  The  plaintiff  Is 
the  owner  of  the  patent  title,  and  the  defend- 
ants are  the  owners  of  the  tax-titles.  The 
district  court  held  that  the  tax-titles  were 
valid,  and  the  plaintiff  appeals. 

John  Jenstoold,  Jr.,  pro  se.  Soper  <t  Al- 
len, for  appellee  Doran.  P.  O.  Cassidy  and 
D.  Uutledge,  for  appellee  Butledge. 

BOTBBOCE,  J.  1.  The  actions  were  orig- 
inally commenced  by  the  plaintiff,  Jenswold. 
against  other  parties  for  the  purpose  of  qui- 
eting his  patent  title,  and  decrees  were  en- 
tered in  his  favor.  The  appellees  herein  in- 
tervened in  the  actions,  and  claimed  the 
lands  under  certain  tax-deeds.  Jenswold 
joined  issue  with  appellants,  and  claimed 
that  the  tax-deeds  were  t(M,  and  conveyed 
ao  title. 

It  appears  from  the  record  that  on  the  5th 
day  of  December.  18S1,  said  John  Doran  be- 
came the  purchaser  at  tax -sale  of  a  one  hun- 
dred and  sixtieth  interest  in  one  of  the  40- 
acre  tracts,  and  that  in  consideration  of  said 
purchase  be  paid  the  delinquent  taxes  on  the 
whole  tract.  At  tlie  next  annual  tax-sale, 
which  was  held  in  December,  1882,  the  re- 
mainder of  the  same  40-acre  tract  was  delin- 
quent for  the  taxes  for  1881,  and  was  offered 
for  sale,  and  Doran  bought  the  whole  of  the 
same,  being  15i)-160  thereof,  for  the  amount 
of  taxes  due  thereon,  and  at  the  same  sale  he 
bought  the  whole  of  another  of  tlie  ^-acre 
tracts  in  dispute  for  the  delinquent  taxes  due 
thereon.  It  th  us  appears  that  at  the  two  tax- 
sales,  in  the  years  1881  and  1382,  Doran  be- 
came the  purchaser  of  all  of  both  the  40-acre 
tracts  claimed  by  him.  He  paid  the  subse- 
quent taxes,  and  within  the  proper  time  be 
gave  notice  of  ttie  expiratiuu  of  redemption 
to  the  proper  party;  and  at  the  expiration  of 
three  years  from  the  day  of  sale  he  surren- 
dered his  certificates  of  purchase  to.the  coun- 
ty treasurer,  and  received  tr&isurer's  deeds 
for  all  of  both  tracts.  Butledge,  lh«  other 
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appellee,  bought  the  two  other  40-aere  tract* 
in  substantially  the  same  way.  The  only 
difference  was  that  at  the  first  sale  he  bought 
1-20  of  one  40,  and  1-18  of  the  other,  and 
paid  the  delinquent  taxes  on  the  whole  tracts; 
and  at  the  second  sale  he  became  the  pur- 
chaser of  the  remaining  parts  of  each  40-acr« 
tract  claimed  by  him.  It  appears  from  the 
above  facts  as  to  the  sale  of  the  land  for  taxes 
that  there  must  have  been  competition  among 
the  purchasers  at  the  first  sale.  The  lands 
purchased  were  but  small  fractions  of  the 
tracts  offered.  Section  876  of  the  Code  is  as 
follows:  "The  person  who  offers  to  pay  the 
amount  of  taxes  due  on  any  parcel  of  land  or 
town  lot,  for  the  smallest  portion  of  the  same. 
Is  to  be  considered  the  purchaser;  and,  when 
such  purchaser  shall  designate  the  portion  of 
any  tract  of  land  or  town  lut  for  which  he 
will  pay  the  whole  amount  of  taxes  assessed 
against  any  such  tract  or  lot,  the  portion  thus 
designated  shall,  in  all  cases,  be  considered  an 
undivided  portion.     *    ♦    *" 

Appellant  insists  that  all  of  these  sales 
were  void  because,  as  he  claims,  the  purchas- 
ers did  not  designate  by  their  bids  that  they 
offered  to  pay  Uie  taxes  for  a  designated  un« 
divided  fraction  of  the  land.  He  claims  that 
the  "list"  of  lands  advertised  for  sale  for 
taxes  shows  that  the  bids  were  made,  not 
upon  fractional  undirided  Interests,  but  for 
"two acres"  and  "one-half  acre. "  But,  con- 
ceding that  the  tax-sale  list  does  show  that 
acres  and  fractional  parts  (rf  acres  were  bid« 
instead  of  undivided  fractions  of  the  whole 
tract,  the  sales  cannot,  for  that  reason,  be 
held  to  be  void.  The  tax-sale  record,  which 
is  the  authoritative  record  of  the  sales,  shows 
that  the  bids  were  made  upon  fractions  of  the 
tractsas  1-20  and  1-80.  But  it  is  claimed  that  it 
does  not  appear  wliera  these  fractions  were 
located  la  the  several  tract«.  This  was  wbol* 
ly  unnecessary.  The  law  regards  them  as 
undivided  interests.  The  deeds  follow  the 
fractional  descriptions,  and  we  think  the  rec- 
ord shows  valid  sales.  It  is  only  necessary 
to  give  the  most  casual  examination  to  the 
cases  of  Brundige  v.  Maloney.  52  Iowa,  218, 
2  N.  W.  Rep.  1110,  and  Poindexter  v.  Doo- 
little,  54  Iowa,  52, 6  X.  W.  Rep.  1S6,  claimed 
by  appellant  to  be  authority  for  holding  these 
sales  invalid,  to  demonstrate  that  they  are 
not  applicable  to  the  question  now  under 
consideration. 

2.  It  is  next  claimed  that  the  notices  of 
expiration  of  redemption  were  insufficient  to 
authorize  the  execution  and  delivery  of  the 
treasurer's  deeds.  The  notices  wereaddressed 
to  the  proper  person,  and  there  is  no  objec- 
tion to  the  manner  of  service.  But  it  is 
claimed  that  the  notices  cover  more  than  one 
sale  and  certificate,  and  more  than  one  tract, 
and  that  they  are  insufficient  for  these  rea- 
sons. An  examination  of  these  notices  dis- 
closes the  fact  that  they  recite  the  two  sales 
of  the  two  fractions,  the  purchase  of  all  of 
the  two  40*8  by  the  same  person,  and  the 
notice  given  to  the  party  to  whom  the  lands 
were  taxed.  The  notices  were  single  as  to 
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the  purchaser,  and  the  person  in  whose  name 
the  land  was  taxed.  Tliey  are  in  no  sense 
within  the  rule  of  the  cases  of  White  v, 
Smitli,  68  Iowa.  313,  25  N.  W.  Rep.  115,  and 
27  N.  W.  Rep.  250,  and  Adams  v.  Burdlck,  68 
Iowa,  666,  27  N.  W.  Rep.  911.  We  think 
the  notices  are  in  form  in  substantial  com- 
pliance with  the  statute. 

3.  Lastly  it  is  claimed  that  sales  In  1882 
were  void  because  the  delinquent  taxes  for 
1881  were  not  carried  forward  upon  the  tax- 
books  as  required  by  section  845  of  the  Code. 
This  objection  to  the  sales  does  not  appear  to 
be  sustained  by  the  evidence.    Affirmed. 


Kendall  et  al.  v.  Fret,  Mayor,  et  dl, 
(Supreme  Court  of  WUcongln.    March  13, 1889.) 
SPBCino  Pbbvormahob — iNntNcrioM — Uonioipai. 

CORPOBATIONg. 

1.  A  court  of  equity  has  do  jurisdiction  of  a  bill 
to  compel  the  specific  performance  of  a  contract  by 
the  common  council  of  a  city,  to  erect  a  ci^-haU 
on  a  lot  conveyed  to  the  city  bv  the  plaintiff,  and 
to  restrain  the  erection  on  another  lot. 

2.  The  facts  that  plaintiff  owns  other  lots  in  the 
vicinity  of  the  lot  on  which  the  city-hall  was  in 
tended  to  be  erected,  and  that  such  construction 
would  be  of  great  benefit  to  plaintiff,  and  that  for 
that  reason  he  sold  the  lot  to  the  city  for  much  less 
than  its  actual  value,  relying  on  the  agreement  to 
build  thereon,  furnish  no  ground  for  enforcing  the 
specific  performance  of  the  contract  to  erect  the 
city  hall  on  the  lot. 

8.  The  fact  that  the  title  to  another  lot  on  which 
the  common  council  has  since  determined  to  build 
•the  city-hall  Is  defective  affords  no  ground  for  an 
Injunction  at  plaintiff's  suit  to  restrain  the  build- 
ing on  such  lot. 

Appeal  from  circuit  court,  Washington 
eounty. 

Action  by  J.  O.  Kendall  and  others  against 
Adam  Frey  and  others,  the  mayor  and  al- 
dermen of  the  city  of  Hartford,  to  compel  the 
specific  performance  of  a  coutoact  to  erect  a 
city-hall  and  lock-up,  on  a  certain  lot  men- 
tioned, and  to  restrain  its  erection  on  anoth- 
er lot.  Injunction  ptndente  liU  dissolved. 
Plaintiffs  appeal. 

H.  W.  Sawyer,  for  appellants.  Winkler, 
Flanders,  Smith,  Bottum  <ft  Vilas,  tor  re- 
spondents. 

CoLB,  0.  J.  If  we  rightly  understand  this 
ease,  the  action  is  brought  to  enforce  the  spe- 
cific performance  of  a  contract  to  erect  a 
city-hall  and  lock-up  upon  a  lot  mentioned  in 
the  complaint,  and  to  restrain  the  common 
council  from  building  or  attempting  to  erect 
snch  a  building  upon  another  lot.  It  appears 
from  the  complaint  and  supporting  affldavits 
that  the  officers  of  the  city.  In  1887,  pur- 
chased of  tlie  firm  of  Kendall  Sc  Co.  a  lot  up- 
on which  to  erect  a  city-hall  and  lock-up. 
According  to  the  conditions  in  the  deed  of  con- 
veyance, the  building  to  be  erected  was  to 
be  of  a  certain  height,  and  consto'ucted  of 
specified  materials,  and,  in  case  the  city 
failed  to  maintain  the  building  on  the  lot  for 
five  years,  the  title  should  revert  to  the  gran- 
tors. The  city  accepted  the  conveyance, 
and  took  steps  preparatory  to  the  erection  of 


the  building.  Some  time  subsequently  the 
city  obtained  another  lot,  by  gift  or  pur- 
chase, which  was  de!>med  more  convenient 
and  suitable  for  a  public  hall  site,  anil  aban- 
doned the  notion  of  building  on  the  Kendall 
lot.  It  is  alleged  that  the  officers  of  the  city 
threaten  or  are  preparing  to  erect  the  city- 
hall  upon  the  new  lot.  Hence  this  action  to 
compel  them  to  erect  the  building  upon  the 
Kendall  lot,  and  enjoin  them  from  erecting 
it  on  any  other  lot. ' 

It  seems  to  us  there  are  serious  objections 
to  granting  the  relief  asked  for  in  ttUs  suit. 
Mr.  Justice  Story  says  it  has  l>een  a  matter 
of  some  conflict  of  opinion  how  far  courts  of 
equity  ought  to  entertain  a  suit  for  the  spe- 
cific performance  of  a  covenant  to  build  or 
rebuild  a  house  of  a  specified  form  and  size 
on  particular  land.  In  the  earlier  cases  the 
jurisdiction  was  maintained,  but  in  the  more 
recent  authorities  the  doctrine  has  been  de- 
nied, and  courts  of  equity  have  not  enforced 
such  a  covenant.  See  2  Story,  Eq.  Jur.  §§  725, 
726;  Fry,  Spec.  Perf.  §§  65-76;  Beck  v.  Al- 
lison, 56  N.  Y.  866;  Danfoith  v.  Railway 
Co.,  30  N.  J.  Eq.  12;  Railway  Co.  v.  Navi- 
gation  Co.,  11  Sawy.  83.  37  Fed.  Rep.  733. 
Furthermore,  there  are  the  most  cogent  rea- 
sons why  the  court  should  refuse  to  decree  the 
specific  performance  of  the  agreement  to 
build  the  city-hall  on  the  Kendal!  lot.  The 
matter  of  erecting  a  public  building  which 
shall  furnish  suitable  accommodations  for 
the  business  and  needs  of  thecity  is  eminent- 
ly a  question  for  the  common  council  to  de- 
cide. In  the  decision  of  the  question  the 
common  council  exercises  its  judgment  and 
discretion,  and  determines  to  erect  a  build- 
ing, we  must  presume,  where  it  will  Itest 
meet  the  general  convenience  and  wants  of 
the  corporation.  Certainly  a  court  of  equity 
ought  not  to  interfere,  to  control,  or  revise  the 
discretion  and  judgment  of  the  common 
council,  if  it  acts  honestly  in  the  matter. 
How  and  where  a  public  building  shall  be 
erected  is  necessarily  a  question  of  public 
policy,  and  involves  a  variety  of  considera- 
tions. The  common  council  is  vested  by 
law  with  full  authority  to  decide  them. 
The  court  cannot  wisely  review  their  action 
on  such  a  subject.  It  seems  to  us  that  this 
view  ia  sound  4nd  rational. 

It  appears  that  the  plaintiffs  own  other 
lots  and  valuable  property  adjacent  to  and 
in  close  proximityto  the  Kendall  lot;  and  it  is 
alleged  that  the  construction  of  the  city-ball 
upon  that  lot  would  be  of  great  benefit  and 
advantage  to  the  plaintiffs,  and  would  great- 
ly increase  the  value  of  their  property,  and 
for  that  reason  they  offered  and  sold  to  the 
city  the  lot  they  did,  for  much  less  than  its 
actual  value,  relying  upon  the  agreement 
that  the  city-hall  would  be  built  thereon. 
But  this  furnishes  no  sufficient  ground  for 
enforcing  the  specific  performance  of  the 
contract  to  erect  the  city-hall  upon  that  par- 
ticular lot.  If  the  plaintiffs  shall  sustain 
any  loss  by  reason  of  the  breach  of  the  con- 
tract on  the  part  of  the  city,  they  have  their 
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legal  remedy  for  the  damages.  It  is  much 
better  fihat  the  plaintiffs  should  resort  to  that 
remedy,  than  that  a  court  of  equity  sliould 
nndertalie  to  control  the  judgment  of  a  com- 
mon council,  and  compel  them  to  build  the 
public  hall  upon  the  lot  which  tiiey  do  not 
thinlc  ia  suitable  or  convenientfor  the  purpose. 
It  is  by  no  means  clear  that  the  plaintiffs  have 
not  an  adequate  remedy  at  law  for  any  dam- 
age which  they  may  sustain  if  the  city  builds 
upon  the  other  site.  If  the  new  site  is  more 
ample  and  fayorable  every  way  for  the  pub- 
lic building,  it  would  be  the  plain  duty  of 
the  common  council  to  adopt  and  build  upon 
it.  The  common  council  sbonld  act  solely 
with  reference  to  the  best  interests  of  the 
municipality,  rather  tlmn  from  regard  to 
the  advantage  of  individual  lot-owners.  It 
was  certiiinly  not  competent  for  the  common 
council  of  1887  to  bind  the  subsequent  city 
officials  to  build  the  hall  upon  a  particular 
lot,  if  the  latter  believed  tliat  such  lot  was 
not  an  adviintageous  and  suitable  site  for 
such  a  building.  The  city  officer*  should 
endeavor  to  promote  the  public  interest,  and 
consult  only  the  wants  of  the  people  in  mak- 
ing such  improvements.  It  is  further  urged 
that  the  title  to  tlie  new  site  is  not  perfect, 
but,  conceding  that  to  be  so,  stili  tliis  fact 
affords  no  ground  for  an  injunction  at  the 
suit  of  the  plaintiffs.  "The  general  princi- 
ple tliat  equity  possesses  no  power  to  revise, 
control,  or  correct  the  action  of  publio,  po- 
litical, or  executive  officers  or  bodies  is,  of 
course,  well  understood.  It  never  does  so  at 
the  suit  of  a  private  person,  except  as  inci- 
dental and  subsidiary  to  the  protection  of 
some  private  right,  or  the  prevention  of  some 
private  wrong,  and  then  only  where  the  case 
falls  within  some  acknowledged  and  well- 
defined  head  of  equity  jurisprudence."  Judd 
T.  Fox  Lake,  28  Wis.  587.  The  oommon 
council  had  authority  under  the  charter  to 
acquire  the  real  estate  in  question  for  the  city- 
hall  site,  and,  if  they  acted  prudently  in  the 
exercise  of  their  best  judgment,  their  dis- 
cretion will  not  be  revised  or  controlled  by  a 
court  of  equity.  Konrad  v.  Rogers,  70  Wis. 
492.  86  N.  W.  Bep.  261.  These  observations 
are  sufficient  to  show  that  the  court  below 
properly  dissolved  the  injunction.  The  or- 
^er  of  the  circuit  court  is  therefore  affirmed. 


Ckemer  v.  Wiuuer  et  al. 
(Suvreme  Court  of  Minnegota.    Hay  94, 1889.) 

PaiSCIPAL   AND   AOKNT — ACTTOSS. 

Where  a  coatract  has  been  taken  by  an  agent  in 
his  own  name,  although  for  the  benefit  of  his 
principal,  he  ia  "a  trustee  of  an  ezpresa  trust," 
within  the  meaning  of  Gen.  St  1878,  o.  66,  {  28,  and 
nay  sue  in  his  own  name. 

(SvUtUnu  by  the  Court) 

Appeal  from  mnniclpal  conrt  of  St.  Paul; 
OoBT,  Judge. 

Action  by  M.  A.  Cremer  against  Joseph 
Wiramer  and  Annie  Wimmer.  Action  dis- 
missed on  the  pleadings,  and  plaintiff  appeals. 


H.  C.  McCartey,  for  appellant. 
Willrich,  for  respondents. 


ffebhardt 


MiTCHKLL,  J.  Action  for  damages  for  the 
non-performance  of  a  contract  for  the  sale 
of  land.  Taking  thecomplaint'and  reply  to-- 
gelher,  and  waiving  a  discrepancy  In  dates 
not  here  important,  they  show  the  following 
facts:  Defendant  Joseph  Wimmer  employed 
plaintiff  as  his  agent  to  sell  the  land  in  ques- 
tion, agreeing  to  pay  him  as  commission,  in 
case  he  found  a  purcliaser,  ail  that  was  ob- 
tained by  plaintiff  over  $900.  Plaintiff  found 
a  purchaser,  one  Engel,  at  91,000,  and  so  re- 
l)orted  to  defendants,  who  thereupon  executed 
to  liim  a  contract,  by  which  they  sold  and 
asreed  to  convey  to  plaintiff  personally  for 
8900.  Assuming  that  in  taking  this  contract 
plaintiff  was  Engel's  agent,  and  that  al- 
though in  the  name  of  the  former  it  was 
made  for  the  beneQt  of  the  latter,  yet  under 
Gen.  St.  1878,  c.  66,  S  28,  plaintiff  mightsue 
in  his  own  name;  for-  while  he  was  not 
technically  what  would  at  common  law  have 
been  called  "a  trustee  of  an  express  trust," 
yet  the  statute  referred  to  expressly  provides 
that  this  term  shall  include  "a  person  with 
whom  or  in  whose  name  a  contract  is  made 
for  the  beneQt  of  another. "  The  court  there- 
fore erred  in  dismissing  the  action  on  the 
pleadings.    Judgment  reversed. 


Wilson  d.  Haybs  et  al. 

(Supreme  Court  of  ^innegota.    Hay  91,1889.) 

UoBTaAOBB  —  Rbosmftiok  —  Ai;rBRATioir  of  Ix- 

STBUMBNTS. 

1.  Where  a  mortgagee  sells  the  note,  but  exe- 
cutes no  assignment  of  the  mortgage  securing  the 
same,  and  sabaequently  repurchases  the  note,  the 
equitable  transfers  of  the  beneficial  interest  in  the 
mortgage,  effected  by  the  sale  and  repurchase  of 
the  debt,  are  not "  assignments,  "within  the  mean- 
ing of  Oen.  St.  1878,  c,  81,  {  14,  which  the  mort- 
gagee is  required  to  produce  to  the  person  or  offi- 
cer from  whom  he  proposes  to  redeem. 

Si.  The  statute  (Laws  1881,  Bx.  Seas.  c.  8)  requir- 
ing a  party  redeeming  to  file  within  24  hours  the 
documents  produced  to  the  person  or  oOloer  from 
whom  the  redemption  is  made,  being  intended  for 
the  benefit  of  subsequent  redemptioners,  they 
alone,  if  any  one,  can  take  advantage  of  an  omia- 
sion  to  comply  with  its  provisions. 

8.  Where  an  interlineation  or  erasure  is  appar- 
ent upon  the  face  of  an  instrument,  the  presump- 
tion of  law  is  that  it  is  a  legitimate  part  of  the  in- 
strument, and  was  made  prior  to  its  execution, 
and  the  burden  is  upon  the  maker  to  show  that  it 
was  altered  after  delivery.  The  proof  or  admis- 
sion of  the  signature  of  the  maker  is  prima  fade 
evidence  that  the  instrument  written  over  it  is  his 
act,  and  this  will  stand  as  binding  proof,  unless 
the  maker  can  rebut  it  by  evidenoe  that  the  altera- 
tion was  made  after  delivery.  When,  by  whom, 
and  with  what  intent,  the  alteration  was  made, 
should  be  submitted  to  the  jury  as  questions  of 
fact  upon  all  the  evidence,  both  Intrlnsio  and  ex- 
trinsic. 

4.  The  same  rule  applies  to  negotiable  promis- 
sory notes  as  to  other  Instruments. 

5.  Where  the  holder  of  a  promissory  note  makes 
a  fraudulent  alteration,  amounting  In  law  to  a 
forgery,  destroyingthe  Instrument  and  extlngulsb- 
Ing  the  debt,  a  subsequent  assent  by  the  maker  to 
such  alteration,  without  any  new  consideration, 
will  not  create  any  liability  upon  the  ao< 
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tered  In  fCivor  of  tha  holder  who  made  the  fraudu- 
lent alteration. 
{Syllalnu  by  the  Court) 

Appeal  from  district  court,  Crow  Wing 
county;  Sleepeis,  Judge. 

Action  by  Thomas  Wilson  against  George 
£.  Hayes  and  others,  to  enforce  his  right  of 
redemption  from  a  mortgage.  Plaintiff  ap- 
peals. 

Noye»  it  McGee,  for  appellant.  Ueland, 
Shores  <£  Solt  and  Leon  E.  Lum,  for  re- 
spondents. 

Mitchell,  J.  On  August  27, 1885,  plain- 
tiff loaned  to  defendant  Douglas  $5,000,  for 
which  the  latter  executed  bis  promissory 
note,  secured  by  a  mortgage  on  certain  real 
estate  upon  which  he  had  executed  a  prior 
mortgage  to  the  Minneapolis  Loan  &  Trust 
Company.  It  had  l)een  previously  agreed 
between  plaintiff  and  Douglas  that  plaintiff 
was  "to  take  an  assignment"  of  the  prior 
mortgage,  and  that  Douglas  should  have 
three  years  in  which  to  redeem  the  property. 
In  September,  1885,  Wilson  indorsed  and 
sold  Douglas'  note  to  the  Bank  of  Minneapo- 
lis, but  made  no  formal  assignment  of  the 
mortgage.  Wilson  not  having  obtained  any 
assignment  of  the  Loan  &  Trust  Company's 
mortgage,  and  default  having  been  made  in 
its  conditions,  the  company  foreclosed  and 
bid  in  the  property  on  the  23d  of  July,  1887, 
and  sut>8equently  transferred  tlie  certificate 
of  sale  to  defendant  Hayes,  who  was  a  judg- 
ment creditor  of  Douglas,  junior  to  both 
mortgages.  Shortly  before  tlie  e.\pinition  of 
the  time  of  redemption  Wilson  applied  to 
Hayes  for  an  assignment  of  the  certidcate 
of  sale,  which  the  latter  refused  to  give. 
Thereupon  Wilson  repurch.-ised  Douglas'  note 
from  the  Bank  of  Minneapolis,  filed  his 
Intention  to  redeem  as  mortgagee,  and  on 
July  25,  1888,  presented  to  the  sheriff  who 
made  the  sale  his  mortgage  and  tlie  affidavit 
required  by  statute,  and  tendered  the  proper 
amount  of  money,  and  demanded  a  certificate 
of  redemption.  The  sheriff,  at  the  instance 
and  direction  of  Douglas  and  Hayes,  refused 
to  accept  the  money  or  allow  plaintiff  to  re- 
deem. Hayes  now  claims  to  own  the  prop- 
erty under  the  foreclosure  of  the  Trust  Com- 
pany mortgage.  Plaintiff  brings  this  action 
to  enforce  his  right  of  redemption.  Defend- 
ants first  deny  Wilson's  right  to  redeem  on 
the  ground  of  bis  alleged  failure  to  comply 
with  the  requirements  of  statute.  They  urge 
that,  innsmuch  as  the  statute  requires  a  re- 
demptioner  to  produce  to  the  sheriff  "any  as- 
signments necessary  to  establish  his  claim,". 
and  as  a  transfer  of  the  debt  operates  as  an 
equitable  assignment  of  the  mortgage  securi- 
ty, therefore  Wilson  ought  to  have  presented 
to  the  sheriff  whatever  evidenced  the  trans- 
fer by  him  to  the  bank,  and  the  retransfer  by 
it  to  him.  There  is  nothing  in  this  point. 
The  object  of  tlie  sUitute  is  to  require  the 
production  to  the  sheriff  of  assignments  con- 
stituting the  redemptioner's  chain  of  title, 
and  necessary  to  show  his  ownership  of  the 


mortgage  or  other  lien  under  which  he 
claims  the  right  to  redeem.  In  the  'present 
case  the  mortgage  stood  in  Wilson's  nameall 
the  time;  and,  while  the  transfer  of  the  note 
carried  with  it  equitably  all  beneficial  inter- 
est in  the  mortgage,  yet  upon  Wilson's  taking 
up  the  note  from  the  bank  he  was  placed  in 
ttatu  quo,  and  again  became  the  equitable  as 
well  as  the  legal  liolder  of  the  mortgage.  It 
would  be  absurd  to  require  him  to  produce 
assignments  whicli  in  fact  never  existed. 

It  is  also  claimed  that  Wilson  lost  his  right 
to  redeem  because  he  did  not,  within  24 
hours  after  bis  tender  and  demand,  cause  the 
documents  produced  to  the  sheriff  to  l>e  filed 
in  the  ofiice  of  tlie  register  of  deeds,  as  pro- 
vided by  Gen.  St.  1878,  c.  81,  §  14.  (I^w3 
1881,  Ex.  Sess.  c.  S.)  Without  stopping  to 
consider  what  will  be  the  effect  of  a  failure 
to  comply  with  this  statute,  it  seems  to  us 
that  it  may  at  least  admit  of  doubt  whether 
it  is  applicable  to  a  case  like  the  present, 
whereupon  tender  and  demand  a  redemption 
is  not  permitted.  But,  at  any  rate,  aa  it  is 
intended  for  the  benefit  and  protection  of 
junior  redemptioners,  they  alone,  if  any  one, 
can  take  advantage  of  a  non-compliance  with 
its  provisions. 

Plaintiff's  right  to  redeem  is  also  denied 
because  he  never  obtained  an  assignment  of 
the  trust  company's  mortgage,  as  he  had 
agreed  with  Douglas  to  do.  Conceding  that 
he  was  guilty  of  a  breach  of  contract  in  not 
doing  so,  we  fail  to  see  how  that  is  any  cause 
for  refusing  him  the  right  to  redeem  in  order 
to  protect  his  own  mortgage.  Hayes  cer- 
tainly has  no  right,  either  as  assignee  of  the 
trust  company  or  as  judgment  creditor  of 
Douglas,  to  set  up  any  such  thing.  He  was 
no  party  to  this  contract,  nor  was  it  made 
for  bis  benefit;  and  whatever  other  remedy 
Douglas  might  have,  he  cannot  assert  any 
such  thing  against  plaintiff's  right  to  redeem. 
In  the  first  place,  his  own  right  of  reclemp- 
tion,  and  consequently  all  his  interest  in  the 
property,  was  gone.  In  the  next  place,  he 
could  not  be  benefited,  but  would  in  fact  be 
damaged,  by  preventing  plaintiff  from  re- 
deeming, for  bis  debt  to  plaintiff  would  still 
exist  to  its  full  amount;  whereas,  if  a  re- 
demption were  had,  tlie  debt  would  be  satis- 
fied to  the  extent  of  the  value  of  the  proper- 
ty over  the  amount  paid  to  redeem.  And, 
if  plaintiff  had  redeemed,  equity  would  still 
treat  him  as  trustee  for  Douglas  to  the  ex- 
tent necessary  to  protect  his  rights  under  the 
contract.  Therefore  a  redemption,  so  far 
from  being  in  conflict  witli  plaintiff's  obliga- 
tions to  Douglas,  would  have  been  in  the  line 
of  their  performance. 

The  last  and  principal  defense  is  that  Wil- 
son fraudulently  altered  the  note  secured  by 
the  mortgage  after  Its  execution  by  erasing 
the  word  "annually"  and  inserting  the  word 
"quarterly,"  so  aa  to  make  the  interest  paya- 
ble quarter-yearly  instead  of  yearly,  thereby 
destroying  the  instrument  and  extinguishing 
the  debt.  Plaintiff  interposed  a  reply  putting 
in  issue  the  alteration,  and  further  alleging  (as 
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we  may  tnMj  construe  it,  in  the  absence  of 
any  speciSe  objection  to  the  pleading)  thnt 
Douglas  had  ratified  the  note  in  its  present 
con<Utlon  by  paying  interest  on  it,  with  full 
knowledge  of  all  the  facts.  Upon  this  isane 
as  to  the  alteration  of  the  note  the  court  sub- 
mitted certain  questions  to  the  jury,  their 
answers  to  which  were  in  substance  that  the 
note  was  altered  after  its  execution,  without 
the  knowledge  or  consent  of  Douglas,  by 
aome  one  to  the  jury  unknown,  but  by  and 
with  the  knowledge  and  authority  of  Wilson. 
Without  considering  whether  the  evidence 
warranted  these  findings,  it  is  enough  to  say 
that  it  was  such  that  the  jury  might  have 
found  the  other  way.  The  ernsiire  and  iu- 
terlincation  constituting  the  alleged  altera- 
tion are  apparent  upon  the  face  of  the  in- 
strument upon  inspection,  and  are  in  a  dif- 
ferent colored  ink  from  the  remainder  of  the 
written  portion  of  the  note. 

The  court,  at  tiie  request  of  defendants, 
and  against  plaintiff's  objection,  instructed 
the  jury  that,,  in  the  absence  of  any  evidence 
as  to  when  the  alteration  was  made,  it 
would  be  their  duty  to  find  that  it  was  made 
after  delivery;  that  such  was  tlie  presump- 
tion of  law,  in  the  absence  of  explanation ;  and 
that  the  burdrn  of  proof  was  upon  plaintiff, 
as  holder,  to  show  that  it  was  made  before 
execution.  This  Instruction,  in  various 
forms,  was  repeated  and  emphasixed,  and  is 
here  assigned  as  error.  The  question  of  pre- 
sumption and  burden  of  proof,  where  inter- 
lineations or  erasures  appear  on  tlie  face  of 
an  instrument,  is  one  upon  which  there  is  a 
wilderness  of  authorities  and  much  conflict 
of  opinion.  Any  attempt  to  cite  or  consider 
the  innumerable  cases  on  this  question 
would  be  both  impracticable  and  useless. 
The  rule  adopted  by  some  authorities  is  that 
the  presumption,  in  the  absence  of  evidence 
to  the  contrary,  is  that  the  alteration  was 
made  before  execution,  and  therefore  that  no 
explanation  is  required  in  the  first  instance; 
while  others  hold,  in  accordance  with  the  in- 
struction of  the  trial  court  in  this  case,  that 
the  presumption  of  law  is  that  the  alteration 
was  made  after  delivery,  and  therefore  the 
burden  is  upon  the  holder  to  explain  it,  and 
show  that  it  was  made  under  circumstances 
that  would  not  invalidate  the  instrument. 
In  addition  to  these  two  leading  and  oppos- 
ing views,  different  courts  have  adopted  cer- 
tain intermediate  or  compromise  rules,  none 
of  which  need  be  here  referred  to,  except 
one,  seemingly  adopted  by  some  very  emi- 
nent courts,  to  wit,  that  the  alteration  raises 
a  presumption  against  the  instrument  when 
it  is  suspicious;  otherwise,  not.  But  this 
famishes  no  definite  rule  by  which  to  deter- 
mine when  the  burden  is  upon  the  holder  to 
explain  the  alteration  and  when  it  is  not. 
Who  is  to  determine,  and  by  what  test, 
whether  the  alteration  is  suspicious?  And, 
If  held  suspicious,  when  must  it  beexplaihed, 
— before  or  after  it  is  admitted  in  evidence? 
Xvidence  as  to  when,  by  whom,  and  with 
■what  intent,  an  alteration  was  made  may  be 


one  or  both,  of  two  kinds,  extrinsic  or  in- 
trinsic; the  latter  being  tliat  furnished  by 
the  inspection  of  the  instrument  itself,  such 
as  its  appearance,  the  nature  of  the  altera- 
tion, etc.  These  things,  considered  in  con- 
nection with  the  relation  of  the  parties  to 
the  instrument,  may  often  constitute  im- 
portant evidence.  And  it  seems  to  us  that 
the  rule  just  referred  to  amounts  to  nothing 
more  than  saying  that  in  some  cases  this  in- 
trinsic evidence  may  tend  to  prove  that  the 
alteration  was  made  after  delivery,  and 
therefore  throw  the  preponderance  on  that 
side,  unless  the  holder  of  the  instrument  pro- 
duces extrinsic  rebutting  evidence.  Thus 
construed,  we  would  find  no  special  fault 
with  the  rule.  But  it  is  incorrect  to  call  this 
a  presumption  of  law,  it  is  simply  an  infer- 
ence of  fact  drawn  from  evidence  in  the  case. 
The  doctrine  that  the  presumption  of  law 
is  that  the  alteration  was  made  after  deliv- 
ery,  and  that  the  burden  is  on  the  holder  in 
the  first  i  nstance  to  explain  it,  seems  to  ns 
to  be  unsound  as  well  as  harsh.  Presump- 
tions of  law,  if  indulged  in,  should  be  in  fa- 
vor of  innocence  rattier  than  guilt.  More- 
over, all  disputable  presumptions  of  law  are 
based  upon  the  experienced  course  of  human 
cond\ict  and  affairs,  and  are  but  the  result  of 
the  general  experience  of  a  connection  be- 
tween certain  facts;  the  one  being  usually 
found  to  be  the  companion  or  effect  of  the 
other.  Hence  such  presumptions  ought  to 
be  conformable  to  the  experience  of  mankind, 
and  the  Inferences  which,  in  tlie  light  of  that 
experience,  men  would  naturally  draw  from 
a  given  state  of  facts.  Now,  it  is  a  matter 
of  common  knowledge  that  at  the  present 
day  every  man  is  to  a  certain  extent  his  own 
lawyer,  and  tliat  laymen  frequently  draw 
their  own  contracts,  without  much  regard  to 
form,  in  which  erasures  and  interlineations 
are  the  rule  ratiier  than  the  exception.  In- 
deed, the  same  thing  is  unfortunately  true 
of  many  instruments  which  come  from  the 
hands  of  lawyers.  It  is  also  a  matter  of  com- 
mon knowledge  that  printed  blanks  are  now 
in  general  use  for  almost  all  kinds  of  con- 
tracts, and  that  it  is  the  common  practice, 
even  with  many  lawyers,  in  case  the  blank 
does  not  conform  to  the  actual  agreement  of 
the  parties,  to  erase  and  interline,  without 
making  any  notation  that  this  was  done  be- 
fore execution.  Whatever  might  have  been 
tlie  fact  formerly,  when  but  few  men  could 
write,  and  when  contracts  were  usually 
drawn  by  skilled  conveyancers  orscrivenere, 
with  great  care  and  wholly  In  their  own 
proper  handwriting,  the  rule  under  consid- 
eration is  wholly  unsuited  to  the  business 
habits  or  usages  of  this  country  at  the  pres- 
ent day.  The  mere  existence  of  an  inter- 
lineation or  erasure  in  an  instrument  would 
not  naturally  orordinarily  produce  an  infer- 
ence in  the  minds  of  men  that  U  had  been 
fraudulently  altered  after  execution.  In- 
deed, unless  the  alteration  was  of  such  a 
suspicious  character  as  to  furnish  intrinsic 
evidence  to  the  contrary,  we  think  the  nat- 
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ural  infercnco  would  be  that  it  was  a  legiti- 
mate part  of  the  instrument,  and  was  made 
at  or  before  its  execution.  We  are  therefore 
of  opinion  that  the  correct  rale  is  that  the 
burden  is  upon  the  maimer  to  show  that  the 
alteration  was  made  after  delivery;  or,  per- 
haps, to  state  the  proposition  with  more  pre- 
cision, the  proof  or  admission  of  a  signature 
of  a  party  to  an  instrument  is  prima  facie 
evidence  that  the  instrument  written  over  it 
is  his  act,  and  this  prima /act«  evidence  will 
stand  as  binding  proof,  unless  the  maker  can 
rebut  it  by  showing  by  evidence  that  the  al- 
teration was  made  after  delivery;  and  tliat 
the  question  when,  by  whom,  and  with  what 
intent,  the  alteration  was  made,  is  one  of 
fact,  to  be  submilti^d  to  the  jury  upon  the 
whole  evidence,  intrinsic  and  extrinsic. 
Many  authorities,  however,  while  admitting 
that  the  general  rule  is  that  the  law  pre- 
sumes that  an  alteration  in  an  instrument  is 
a  legitimate  part  of  it  until  tlie  contrary  ap- 
pears, hold  that  this  rule  does  not  extend  to 
negotiable  securities.  Most  of  the  text-books 
seem  to  lay  tliis  down  as  the  law,  but  at  the 
same  time  admit  that  the  opposite  view  has 
the  sanction  of  eminent  judicial  authority. 
The  reasons  usually  assigned  for  applying  to 
negotiiible  paper  a  rule  different  from  that 
applied  toother  instruments  are,  substantial- 
ly and  briefly,  two:  First.  As  notes  and 
bills  are  intended  for  negotiation,  and  as 
payees  would  not  receive  them  when  clogged 
with  impediments  to  their  circulation,  there 
is  a  presumption  that  such  an  instrument 
starts  fair  and  untarnished,  which  stands 
until  it  is  repelled.  Second.  That,  without 
such  a  presumption  to  sustiiin  him,  the  maker 
would  be  defenseless,  as  he  cannot  be  ex- 
pected to  account  for  what  happened  after 
the  paper  left  his  liands.  The  first  of  these 
reasons,  it  seems  to  us,  rather  begs  the  ques- 
tion ;  and,  whatever  force  it  might  have  pos- 
sessed in  times  when  the  use  of  so-called  ne- 
gotiable instruments  was  confined  to  strictly 
commercial  paper,  it  can  have  but  little 
weight  now,  when  such  instruments  are  tak- 
en and  given  by  all  classes  of  people,  in  the 
most  informal  manuer,  as  mere  evidences  of 
indebtedness,  and  without  reference  to  their 
subsequent  negotiation.  Most  of  what  we 
have  suggested  on  this  point  is  equally  appli- 
cable to  promissory  notes.  The  second  rea- 
son might  have  bad  much  force  when  parties 
were  not  competent  witnesses,  but  very  lit- 
tle now,  when  they  may  testify  in  their  own 
behalf.  No  one  can  better  know  than  the 
maker  what  condition  an  instrument  was  in 
when  it  left  his  hands.  We  can  see  no  good 
reason  in  principle  why  any  distinction  in 
this  regard  should  be  made  between  nego- 
tiable paper  and  other  instruments,  and  the 
tendency  of  many  of  the  late  American  au- 
thorities is  to  repudiate  any  such  distinction. 
Bailey  T.  Taylor.  11  Conn.  581 ;  Hunt  v. 
Gray,  35  N.  J.  Law,  228;  Gooch  v.  Bryant, 
18  Me.  386:  Grabtree  v.  Clark,  20  Me.  337; 
Neil  V.  Case,  25  Kan.  510.  See,  also,  Bea- 
man  v.  Russell,  20  Vt.  205;  Davis  v.  Jen- 


ney,  1  Mete.  221.  Our  conclusion,  there- 
fore, is  that  the  instruction  of  the  court  be- 
law  was  erroneous,  and  for  that  reason  the 
order  refusing  a  new  trial  must  be  reversed. 
With  reference  to  a  new  trial,  it  becomes 
proper  to  consider  the  effect  of  Douglas'  so- 
called  ratification  of  the  alleged  alteration. 
The  court  found  that  npon  the  discovery  of 
it  he  denounced  the  alteration  as  fraudulent 
:md  unauthorized,  and  did  not  acquiesce 
therein.  This  is  not  Jastifled  by  the  evi- 
dence. While  it  appears  that,  upon  being 
shown  the  note  by  the  bank, — then  the  hold- 
er,— he  asserted  that  it  had  been  altered  since 
he  delivered  it;  yet,  so  far  from  repudiating 
it,  according  to  his  own  admissions,  be  re- 
peatedly paid  interest  on  it,  voluntarily  and 
without  objection.  If  the  alteration  was 
capable  of  ratilication,  this  would,  according 
to  all  the  autliorities,  amount  to  a  ratification 
or  adoption,  whichever  it  may  be  called.  If 
the  alteration  was  a  mere  spoliation  by  a 
third  party,  or  if  made  by  the  holder  by  mis- 
take or  accident  or  innocently,  and  without 
fraudulent  intent,  so  that  it  did  not  destroy 
the  note,  or  at  leait  did  not  extinguish  the 
debt,  of  which  it  was  the  evidence,  it  would 
not  invalidate  or  affect  the  mortgage,  which 
can  only  be  discharged  by  the  paym-  nt  or 
extinction  of  the  debt  secured  by  it.  In  such 
case  the  question  of  ratification  would  be 
i  wholly  immaterial.  But  suppose  the  altera- 
tion was  fraudulently  made,  amounting  in 
law  to  a  forgery.  The  question  remains, 
could  this  be  subsequently  ratified  by  Dong- 
las,  so  as  to  make  the  note  in  its  altered  form 
his  contract?  The  question  whether  a  for- 
gery is  capable  of  being  ratified,  so  as  to  cre- 
ate a  liability  on  the  forged  instrument,  in 
the  absence  of  circnmstances  constituting  an 
estoppel  in  pais,  is  one  upon  which  there  is 
almost  as  much  conflict  of  authorities  as  up- 
on that  of  burden  of  proof  and  presumption, 
already  considered.  Some  of  the  cases  hold- 
ing the  negative  of  the  question  place  the 
doctiine  upon  grounds  of  public  policy;  oth- 
ers, npon  the  ground  that  ratification  involves 
the  relation  of  agency,  and  that  ratification 
can  only  be  effectual  when  the  act  is  done  by 
the  agent  avowedly  for  or  on  account  of  the 
principal;  that  theTery  nature  of  ratification 
presupposes  the  act  done  for  another,  but 
without  competent  antliority,  and  hence  cai. 
have  no  application  to  a  forgery,  for  a  forger 
never  acts  or  assumes  to  act  tor  another; 
others  put  it  upon  the  ground  that,  in  the  al>- 
sence  of  any  new  consideration,  the  ratifica- 
tion or  adoption  of  the  forged  instrument 
would  be  a  mere  nudum  pactum.  The  cases 
holding  a  forgery  capable  of  ratification  take 
the  ground  that,  so  far  as  considerations  of 
public  policy  are  concerned,  the  ratification 
of  forgerieii  sliould  stand  on  the  same  footing 
as  that  of  other  contracts,  and  should  be  held 
valid,  unless  made  in  consideration  of  com- 
pounding the  felony,  or  for  some  other  illegal 
consideration;  that  as  to  the  want  of  author- 
ity it  can  make  no  difference  whether  the 
unauthorized  act  was  or  was  not  a  fprgety; 
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that  this  want  of  autliority  is  the  very 
thing  which  the  ratification  cures,  and  to 
which  the  maxim  applies,  '^Omnis  rattha- 
bitio  retrotraMtur  et  mandato  priori  aqut- 
paratur;"  that  the  ratification  is  "dragged 
back  and  made  equivalent  to  a  prior  com- 
mand ;"  that  a  ratification  is  not  a  contract, 
but  an  adoption  of  one  previously  made  in 
tlie  name  of  the  ratifying  party,  and  requires 
no  consideration.  See  Brook  v.  Hook,  6  L. 
R.  Exch.  98;  McHugb  t.  Schnyikill  Co.,  67 
Pa.  St.  391;  Shisler  v.  Vandike,  92  Pa.  St. 
447;  Owsley  v.  Philips.  78  Ky.  517;  Ferry 
y.  Taylor,  33  Mo.  334;  Workman  v.  Wright, 
88  Ohio  St.  405;  Bank  v.  CrafU,  4  Alien, 
447:  Wellington  t  Jackson,  121  Mass.  157; 
Hefner  t.  Yandolah,  62  111.  488;  Forsyth 
V.  Day,  46  Me.  176.  In  the  liirge  majority 
of  the  cases  usually  cited  in  support  of  the 
proposition  that  a  forgery  can  be  ratified,  it 
will  be  found  that  the  question  was  present- 
ed in  conm  ction  with  circumstances  creat- 
ing an  estoppel,  or  that  there  was  in  fact  no 
fiHudulent  making  or  altering,  but  merely  a 
lack  of  sufficient  authority;  and  lience  such 
cases  are  not  in  point.  Where  the  ratifica- 
tion is  made  to  a  third  party, — the  holder  of 
the  instrument,  who  was  not  a  party  to  the 
forgery, — we  are  not  called  upon  to  decide 
whether  or  not  such  ratification  would  create 
a  valid  liability  on  the  instrument.  All  the 
authorities  cited  by  appellant  to  the  effect 
tliat  a  forgery  may  be  ratified  are  of  this 
class.  But  we  have  found  no  case  wliere  it 
liaa  t)een  held  that  a  forged  instrument  can 
be  ratified  so  as  to  give  the  forger  himself  a 
right  of  action  upon  it.  It  is  legally  impos- 
sible in  such  a  case  that  the  relation  of  prin- 
cipal and  agent  could  exist  between  the 
parties,  for  one  man  cannot  be  the  agent  of 
another  to  make  a  contract  with  himself. 
Hence  It  would  seem  that  the  doctrine  of 
ratification  can  have  no  application  to  such 
a  case.  If  the  entire  Instrument  was  a  for- 
gery, in  the  popular  sense,  it  would  require 
no  argument  to  prove  that  a  mere  assent  to 
or  ratification  of  it  in  the  hands  of  the  forger 
would  l>e  a  mere  rmdum  pactum.  But  in 
law  there  is  no  distinction  between  a  forgery 
in  making  and  a  forgery  by  altering.  The 
altered  inrtrument  is  not  the  contract  of  the 
maker,  and  in  legal  contemplation  is  as  en- 
tirely a  forgery  as  the  other.  If  the  alter- 
ation was  not  fraudulent,  so  that  it  did  not 
d<»troy  the  instrument,  or  at  least  did  not 
extinguish  the  debt,  we  can  see  how  a  sub- 
sequent assent  to  it  would  create  a  liability 
on  the  instrument  as  altered.  Parties  can 
alter  their  contract  by  mutual  consent,  and 
this  requires  no  new  consideration,  for  it  is 
merely  the  substitution  of  a  new  contract 
for  the  old  one,  and  this  is  of  itself  a  suffi- 
cient consideration  for  the  new.  And  what 
a  party  may  assent  to  when  done  he  may  as- 
sent to  afterwards,  so  as  to  bind  himself,  if 
there  be  a  consideration  to  support  it.  But 
wliere  there  has  been  a  fraudulent  alteration 
of  a  written  contract,  which  not  only  de- 
stroys the  instrument  but  extinguishes  the 


debt,  it  seems  to  us  clear  on  principle  that  a 
subsequent  assent  to  the  alteration,  given  to 
the  party  who  made  it,  witiiout  any  new  con- 
sideration, is,  in  any  view  of  the  case,  a  mere 
naked  promise.  McHugb  v.  Schuylkill  Co., 
supra;  Workman  v.  Wright,  supra;  Owsley  v. 
Philips,  supra.    Order  reversed. 


Pebbt  v.  Reynolds. 
{Supreme  Court  of  MinnesoUx.    May  21,  1889.) 
Plbadino — Pkivolous  Demttrrkk. 

1.  A  statement  In  the  complaint,  in  an  action  to 
recover  an  alleged  surplus  arising  by  reason  at  a 
sale  under  a  power  oontaiQedin  a  real  estate  mort- 
gage, as  to  the  amount  due  upon  the  dav  of  sale, 
should  not  be  allowed  to  control,  when  other  facts 
appear  In  the  pleading  from  which  the  conclusion 
stated  may  be  questionable. 

2.  Morton  v.  Jackson,  3  Minn.  219,  (OIL  180;) 
Hurlbut  v.  Schulenberg,  17  Miun.  22,  (Gil.  6,)— fol- 
lowed, as  to  the  rule  for  determining  the  frlvolouo- 
ueas  of  a  demurrer. 

{.SyUahu*  by  the  Court.) 

Appeal  from  district  court.  Grant  county; 
Bkown,  Judge. 

Action  by  May  King  Perry  against  Jane 
H.  W.  Reynolds,  to  recover  an  alleged  sur- 
plus arising  by  reason  of  foreclosure  sale. 
Demurrer  to  complaint  stricken  out,  and  de- 
fendant appeals. 

/I.  C.  2<7  0U7n,  for  appelant.  O.  if.  Stevens, 
for  respondent. 

Collins,  J.  Action  to  recover  an  alleged 
surplus  arising  by  reason  of  a  sale  under  a 
power  contained  in  a  mortgage  upon  real  es- 
tata  The  plaintiff  is  the  mortgagor;  the  de- 
fendant, the  mortgagee  by  assignment,  and 
also  purchaser  at  the  sale,  at  which,  it  is 
averred,  no  mon^  was  actually  paid  to  the 
sheriff.  To  an  amended  com  plaint  the  defend- 
ant interposed  a  general  demurrer,  which  was 
stricken  out  as  frivolous  in  the  court  l>elow. 
This  complaint  set  forth  in  detail  the  data 
and  amount  of  the  note  secured  by  the  mort- 
gage and  of  each  interest  coupon  attached, 
and  that  certain  sums  of  money  had  been  paid 
thereon  upon  days  named,  from  which  a  com- 
putation of  the  amount  due  when  the  sole  took 
place  could  easily  be  made.  It  also  contained 
an  averment  that  upon  said  day  there  was 
due,  as  principal  and  interest  upon  the  note 
and  coupons,  a  specified  sum,  and  no  more. 
This  general  statement,  which  at  best  is  but 
a  conclusion  to  be  determined  by  calculation, 
cannot  l)e allowed  tocontroi,  when  other  facta 
appear  from  which  it  may  be  questionable. 
Bailey  v.  Merritt,  7  Minn.  159,  (GU.  102.)  If 
by  a  computation  of  principal  and  interest, 
based  upon  the  allegations  as  to  date  and 
amount  of  the  note  and  its  coupons,  in  con- 
nection with  the  admitted  payments,  there 
appears  to  be  an  error  in  the  conclusion,  the 
latter  must  yield.  We  do  not  wish  to  be  un- 
derstood as  holding  that  there  was  error  in 
this  instance,  for  it  is  a  debatable  question, 
depending  upon  the  rule  of  law  applicable  to 
the  facts.  And  for  this  reason  the  demurrer 
was  not  frivolous.    Its  frivoioi)8nes)s^i$,3t  be 
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determined  by  a  mere  Inspection  of  it,  and  tbe 
compliiint  to  which  it  waa  interpoaed,  witti- 
out  argument.  Morton  ▼.  Jaclcaon,  2  Minn. 
219,  (Gil.  180;)  Hurlbut  T.  Schulenberg,  17 
Minn.  22,  (Oil.  5.)  Applying  the  rule  laid 
down  in  each  ot  these  caaea,  the  demurrer 
should  not  have  been  atriokea  out.  Order 
reversed. 

GiLFiLLAN,  C.  J.,  abaent  beoauae  of  ill- 
neas,  tuok  no  part  in  the  hearing  or  deter- 
mination of  the  case. 


Mbad  «.  BiLLiNes. 
(Supreme  Court  of  Mnneaota.    May  SI,  1889.) 

APPBAI.— PESBOmTIOS. 

Upon  an  appeal  from  an  order  graatlnff  a  new 
trial  to  the  defendant,  naless  the  plaintiff  shoald 
consent  to  a  redaction  of  the  amount  awarded  him 
by  a  jury,  the  settled  case  did  not  purport  to  con- 
tain all  of  the  evidence.  Held,  following  Chesley 
y.  Railroad  Co.,  88  N.  W.  Rep.  760,  which  overruled 
Henry  v.  Hinman,  21  Minn.  378,  that  under  such 
circumstances  It  will  not  be  presumed  that  the  evi- 
dence was  "manifestly  and  palpably  in  favor  of  the 
vei^icu  " 

(Syllabui  by  the  Court) 

Appeal  from  district  coort,  Hubbard  coun- 
ty; Sleepeb,  Judge. 

Action  by  Charlea  W.  Mead  against  James 
Billings.  Verdict  for  plaintiff,  and  from  an 
ordpr  granting  a  new  trial  he  appeals. 

0.  W.  Baldioin  and  F,  A.  Vanderpoel,  for 
appellant.    A.  &.  Broker,  for  respondent. 

Collins,  J.  Appeal  from  an  order  grant* 
ing  ft  new  trial  to  defendant,  unless  theplain- 
tifl  siiould  consent  to  a  reduction  oif  the 
amount  awarded  him  by  the  verdict  of  a  jury. 
There  is  no  statement  In  either  settled  case,  or 
in  tbe  judge's  certiflcate  of  its  settlement,  that 
the  case,  as  settled,  contains  all  of  the  evi- 
dence received  upon  the  tri^.  The  party  al- 
leging error  in  an  order  granting  a  new  trial 
must  show  it  by  the  record;  that  is,  from  the 
rec(H'd  before  this  court  it  must  alflrmatively 
appear  that  the  order  ought  not  to  have  been 
grantetl;  and,  to  justify  us  In  reversing  such 
an  order,  it  must  be  made  to  appear  t^at  the 
evidence  waa  "manifestly  and  palpably  in 
fftvor  of  the  verdict."  Cheelev  v.  Bailroad 
Co.,  38  N.  W.  Eep.  709,  in  which  Henry  v. 
Hinman,  21  Minn.  878,  was  overruled.  As 
t^  settled  case  now  before  us  does  not  pur- 
port to  contain  all  of  the  evidence  ofitered  and 
received  upon  the  trial,  error  in  making  the 
order  appealed  from  cannot  be  presumed. 
CMer  affirmed. 


CoMLON  «.  Evans. 
ISupremt  Court  of  JUnneioUu  May  SI,  1888.) 
Vbndos  Ajm  Vendcb— Damaoss. 
1.  Tbe  plaintifl  sold  and  conveyed  to  dsf endant  a 
oertain  tract  of  land  in  this  state.  As  part  pay- 
ment therefor  the  defendant  caiised  to  be  con- 
veyed to  plaintiff  a  large  quantity  of  land  In  an- 
•ther  atate,  by  the  warranty  deed  of  another  par- 
ty, in  whom  defeodaat  asserted  the  legal  title  to 
■aid  land  rested.  In  fact,  the  plaintiff  took  noth- 
ing by  said  deed,  because  neither  his  grantor  nor 


defendant  liad  any  titte  whatsoever  to  tbe  land. 
Held,  that  plaintiff  waa  entitled  to  recover  from 
the  defendant  tlia  value  of  the  land  at  the  time  it 
was  conveyed,  with  legal  Interest.  Held,  further, 
that  atateBients  •■  to  valne  made  by  tbe  defendant 
during  the  aegetiations  and  tlie  ooasideratiOB  ex- 
pressed in  the  deed  to  plaintiff  (to  whiob  the  de- 
fendant was  a  subscribing  witness,  and  which  he 
delivered  in  accortlance  with  his  agreement  to 
oaase  the  land  to  be  conveyed  to  plaintiff)  ware 
oompetent  evidence  of  value. 

S.  Several  assignments  of  error  examined,  and 
held  to  be  without  merit. 

(Syllabv  bv  the  Court.) 

Appeal  from  district  court,  Soott  oonaty; 
EtsoN,  Judge. 

Action  by  William  Donlon  against  Owen 
J.  Evans,  for  damages  ariaing  out  of  the 
breach  of  a  contract  to  convey  land.  Judg> 
ment  for  plaintiff,  and  defendant  appeals. 

Hait  et  Peck,  for  appellant.  Peek  A 
Brotim,  for  respondent. 

Collins,  J.  Stripping  the  complaint  in 
this  action  of  some  immaterial  allegations  re- 
specting the  defendant's  fraudulent  a'  ts  and 
priictices  in  the  transaction,  and  which  sim- 
ply tend  to  distract  attention  from  the  real 
issue,  it  contains  enough  to  Justify  the  de- 
mand for  judgment,  with  which  it  con- 
cludes. It  sets  forth  a  sale  of  real  estate  by 
plaintiff  to  defendant  for  a  stipulated  amount, 
of  which  one-half  was  to  be  and  was  paid  in 
cash  or  its  equivalent  upon  tbe  delivery  of  a 
deed.  For  the  bahuioe  of  the  pvrcliase  priea 
it  states  that  the  defendant  was  to  convey  or 
cause  to  be  conveyed  to  plaintiff,  by  a  good 
and  sufBcient  deed,  a  specified  tract  of  land 
which  he  claimed  to  own  in  a  sister  state,  al- 
though tbe  legal  title  thereto  rested  in  an> 
other  person.  Tlien  btllow  averments  as  to 
the  value  of  the  land;  that  defendant  caused 
it  to  be  conveyed  to  the  plaintiff  by  a  war> 
ranty  deed  executed  and  delivered  by  tlie  per* 
son  mentioned  as  having  the  legal  title;  that 
plaintiff  obtained  no  title  whatsoever  by  said 
conveyance;  and  that,  in  fact,  neitlier  plain- 
tiff's grantor  nor  said  defendant  ever  held  any 
riglit,  title,  or  interest  in  or  to  any  part  of 
tbe  demised  premises.  Tfae  unneceesary  al- 
legations before  mentioned  are  that  wlien 
plaintiff  delivered  his  deed  and  accepted  the 
other  tie  relied  upon  defendant's  statements 
and  representations  as  to  title,  and  that  tb^ 
were  false  and  fraodalent.  The  pltdnttfTs 
right  of  action,  as  developed  in  the  oora- 
plalnt,  depends  not  upon  these  false  and  de- 
ceitful statements  and  representations,  but 
accrued  upon  defendant's  failure  to  carry  out 
his  agreement.  He  had  coatracted  to  give  to 
phtiiktiff  a  good  and  enfiBoient  deed  of  the 
lands  in  qiMstion.  The  ptidntiff  was  enti- 
tled to  a  eonveyanoe  which  would  vest  in 
him  a  perfect  title  to  the  pnmises.elearof  all 
defects  and  incnmbrances,  Drake  v.  Barton, 
18  Minn.  462,  (Oil.  414,)  and  Im  alleges  that 
he  got  nothing  whatsoever.  The  answer  sub- 
stantially admits  tftat  plaintiff  obtained  no 
title  to  or  interest  in  said  hmda  by  means  of 
said  conveyance.  It  states  the  contract  price 
of  irfaintiff's  iaad  to  taave  1m<o  neotheror 
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greater  sum  than  92,500.  It  somewhat  in> 
consistently  avers  that,  by  the  terms  of  the 
contract  between  these  partiee,  the  defend- 
ant was  to  pay  for  the  premises  the  sum  of 
f2,500incaBh  and  "a deed  toother  lands," 
and  that  the  deed  mentioned  "was  a  part  of 
the  whole  amount,  to- wit,  $2,500."  It  also 
takes  issue  as  to  the  immaterial  allegations 
before  mentioned,  bot  of  which  no  farther 
allusion  need  be  made.  The  case  was  tried 
by  the  court  without  a  jury,  and  its  findings 
of  fact  are  to  the  effect  that  all  of  the  allega- 
tions of  the  complaint  are  true.  Judgment  is 
ordered  for  the  amount  demanded  in  the 
com|>laint,  and  this  amount  is  made  a  speciflo 
lien  npon  the  land  conveyed  to  the  defend- 
ant. From  an  entry  of  judgment  in  accord- 
ance with  this  order  he  appeals,  alleging,  as 
erroneous,  several  rulings  made  by  the  eourt 
upon  the  admission  and  exclusion  of  testi- 
mony, and  that  the  findings  are,  in  some  rp- 
spects,  not  supported  by  it.  The  written 
contract  entered  into  between  these  parties 
of  date  December  21,  1886,  is  not  definite  or 
specific  in  its  terms,  but  from  it  and  the  deed 
to  defendant  of  the  Scott  county  rpal  estate, 
— ^both  being  in  evidence, — and  from  the  de- 
fendant's answer,  incongruous  though  It 
may  tw,  it  is  manifest  tliat  the  plainti^  was 
to  receive  certitin  other  lands  in  exchange  or 
in  part  payment  for  his  property.  These  the 
defendant  caused  to  be  conveyed  by  war- 
ranty deed,  also  in  evidence,  in  which  the 
oonsideratioo  is  expressed  at  62,500.  With 
an  admitted  failure  of  title  to  these  lands,  it 
would  seem  that  plaintiff  should  be  per- 
mitted to  recover  their  value  of  the  defend- 
ant, if  the  finding  on  the  point  of  value  is 
sapported  by  the  testimony.  As  beforo 
stated,  the  oontract  is  silent  upon  tite  ques- 
tion of  value,  but  in  the  deed,  which  the 
defendant  secured  from  another  party,  (in 
whom  he  claimed  the  legal  title  rested,)  de- 
livered to  the  plaintiff  in  the  execution  of  his 
part  of  the  agreement,  and  to  which  he  was 
a  subscribing  witness,  the  consideration  is 
placed  at  the  sum  for  which  judgment  was 
ordered.  'J  be  testimony  is  abundant,  also, 
that  pending  the  negotiations,  and  when 
making  the  trade  with  plaintiff,  the  defend- 
ant repeatedly  asserted  the  lands,  which  he 
proposed  to  transfer,  to  be  of  the  value  finally 
determined  by  the  court.  These  assertions 
are  admissions  by  the  defendant  of  such 
value,  and  competent  evidence  thereof.  Day- 
ton V.  Warren,  10  ^inn.  288.  (Gil.  185;) 
Weaver  v.  Boom  Co.,  28  Minn.  542,  11  N. 
Vf.  Rep.  113.  The  finding  was  therefore 
warranted  by  the  testimony. 

This  brings  us  to  a  consideration  of  the 
alleged  errors  in  the  admission  and  rejection 
of  testimony,  complained  of  by  the  appellant. 
We  have  suggestrd  that  the  measure  of  dam- 
ages in  this  case,  aud  the  real  question  at  is- 
sue, is  the  value  of  the  lands  which  the 
plaintiff  bargained  for,  and  did  not  get. 
Much  of  the  testimony  received  by  tlie  court 
as  to  what  was  said  and  done  by  the  parties 
prior  to  tbe  execution  of  the  written  contract 


was  immaterial,  but,  at  the  same  time,  harm- 
less. In  their  conversations  are  found  the 
statements  or  admissions  of  value  before  al- 
luded to  as  competent  evidence,  and  as  tend- 
ing to  establish  the  actual  worth  of  the  lands. 
This  testimony  in  no  manner  tended  to  vary  or 
contradict  the  terms  of  a  written  instrument, 
for  in  this  writing  the  value  of  the  lands 
was  not  mentioned.  Through  these  conver- 
sations and  by  other  testimony  plaintiff  was 
permitted  to  show  that  the  sum  of  95,000 
was  verbally  fixed  by  the  parties  as  the  price 
of  the  Scott  county  land,  and  that  subse- 
quently, in  a  written  agreement,  which  was 
deetit^ed  upon  the  execution  of  the  contract 
of  December  21st,  $5,000  was  mentioned  as 
the  consideration  for  a  deed  thereof.  To  the 
reception  of  this  defendant  objected,  because 
the  contract  recited  the  consideration  as 
92,500  "and  other  lands,"  while  in  the  deed 
itself  the  expressed  consideration  was  92,500 
"and  trade."     Had  the  plaintifF's  action  de- 

Ipended  upon  a  right  to  recover  an  unpaid 
balance  of  the  alleged  purchase  price,  parol 
evidence  would  have  been  admissible  to  show 
the  real  consideration,  notwithstanding  the 
recitals  lu  the  contract  and  deed.  Dayton  v. 
Warren,  supra;  Bollus  v.  Sachs,  37  Minn.  315, 
38  M.  W.  862.  It  follows  that  written  evi- 
dence, or,  in  case  of  the  loss  or  destruction  of 
the  writing,  parol  evidence,  of  its  contents 
is  admissible  for  a  like  purpose.  The  de- 
fendant could  not  have  been  prejudiced  by 
the  introduction  of  the  testimony,  because  it 
did  not  bear  upon  the  main  contention,  which 
was  the  value  of  the  lands  contract«'d  for. 

Finally,  the  defendant  urges  that  the  trial 
court  ruled  erroneously  in  refusing  to  allow 

j  him  to  show  the  value  of  the  land  deeded  to 
him  by  plaintifF,  and  what  price  the  latter 
put  upon  it  on  the  21st  of  December.  This 
was  immaterial.  It  was  of  no  consequence, 
for  the  plaintiff  was  entitled  to  receive  from 
defendant  the  lands  in  another  state  in  addi- 
tion to  the  sum  of  92,500.  There  can  be  no 
controversy  over  this,  for  the  contract  so 
states,  the  deed  clearly  indicates  it  and  the 
answer  virtually  admits  it.  if  the  title 
failed,  the  defendant  cannot  respond  by  as- 
serting that  he,  in  fact,  paid  all  or  more 
than  the  tract  of  land  deeded  to  him  was 
worth,  or  more  than  it  had  previously  been 
offered  fbr.  The  plaintiff,  having  failed  to 
obtain  the  lands,  was  entitled  to  recover  their 
value  at  the  time  they  were  deeded  to  him, 
with  legal  interest  on  that  sum.  2  Suth. 
Dam.  418,  and  cases  cited.  Judgment  af- 
firmed. 


Statb   •.  Cebtain   Lands   in   Redwood 

COUNTT. 

(fihiprenM  Omtrt  of  ItinnUota.    Ifoy  34, 1889.) 

CowBTrrunowAL  Law— Taxatiow— Istbrest— Pbw- 

ALTica — LimTATioH  or  Acnoirs. 

1.  "If  any  real  or  personal    property  shall   be 

omitted  Id  the  aaaesstnent  of  any  year  or  years, 

and  the  property  shall  thereby  escape  taxation, 

when  sucD  omission  shall  be  discovered  tbeuounty 

anditor  shall  eater  such  property  on  the  SMaii 
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ment  and  tax-books  for  the  year  or  years  omitted, 
and  he  shall  assess  the  same,  and  extend  all  arrear- 
ages of  taxes  properly  accruing  against  such  prop- 
erty, with  7  per  cent,  interest  thereon  from  the  time 
said  taxes  would  have  become  delinquent. "  Laws 
1S81,  c.  .5.  Heldth&t,  so  faroa  this  act  provides 
for  the  assessment  of  the  amount  of  the  "  original " 
tax,  it  is  valid.  Although  a  land-owner  has  no 
notice  or  opportunity  of  being  heard  in  the  man- 
ner of  maldng  the  assessment  and  extending  the 
tax  by  the  county  auditor,  the  act  is  not  repug- 
nant to  the  constitutional  provision  that  property 
shall  not  be  taken  without  "due  process  of  law," 
for  the  reason  that  in  the  proceedings  under  the 
general  tax  law  to  obtain  judgment  against  the 
land  he  has  notice,  and  an  opportunity  of  inter- 
posing his  defenses  to  both  the  assessment  and 
the  tax. 

2.  But  held,  that  the  provision  of  the  act  adding 
"back"  interest  to  the  tax  is  invalid,  as  being  un- 
equal taxation,  for  the  reason  that  until  the  amount 
of  the  tax  is  ascei-tained  the  owner  has  no  oppor- 
tunity of  paying  it,  and  is  not  in  default,  and  the 
person  is  chargeable  with  interest  only,  upon  con- 
tract to  pay  it,  or  for  some  default  of  legal  duty, 
on  his  part. 

8.  Held,  also,  that  "penalties  "for  non-payment 
of  taxes  can  only  be  imposed  after  the  tax-payer 
has  had  an  opportunity  to  pay,  and  fails  to  do  so. 
Hence,  where  part  of  a  tax  is  illegal,  and  the  par- 
ty has  had  no  opportunity  of  paying  the  legal  part 
alone,  and  he  interposes  and  maintains  a  defense 
to  the  illegal  part,  the  10  and  6  per  cent,  penal- 
ties previously  imposed  under  section  69  of  the 
general  tax  law  were  wholly  unauthorized  and  in- 
valid, (the  partynot  having  been  then  in  default,) 
and  no  part  of  them  should  be  included  in  the  judg- 
ment. 

.4.  Held,  also,  that  proceedings  under  the  tax 
law  to  obtain  judgment  against  the  land  are  "an 
action  upon  a  liability  created  by  statute, "  and 
therefore,  under  the  provisions  of  Oen.  St.  1878, 
o.  66,  S  13,  the  six-years  limitation  prescribed  by 
section  6  of  the  same  chapter  applies.  Overruling 
County  of  Brown  v.  Land  Co.,  88  Minn.  897, 87  N. 
W.  Rep.  949. 

(Si/lUUyut  by  the  Court.) 

Case  certifled  from  Redwood  county;  Web- 
BEB,  Judge. 

if.  if.  Madigan,  Co.  Atty.,  and  Moms  B. 
Olapp,  Atty.  Gen.,  for  the  State.  J.  M. 
Oilman&nA  Tavmey  &  Randall,  tor  Winona 
&  St.  Peter  Land  Company. 

Mitchell,  J.  Tbeee  proceedings,  which 
were  certified  to  this  court  pursuant  to  8ec> 
tion  80,  c.  11,  Oen.  St.  1878,  having  been 
inadvertently  submitted  at  the  late  October 
term  without  argument,  and  some  of  the 
points  intended  to  be  raised  not  having  been 
considered  or  decided,  the  decision  filed  there- 
in (41 N.  W  Rep.  465,)  was  vacated,  and  the 
case  set  for  reargument  at  the  present  term. 
The  lands  in  question  are  included  in  that 
part  of  the  land  grant  of  the  Winona  &  St. 
Peter  Railroad  Company  to  which  the  "Bar- 
ney  Party"  and  their  successor  in  interest, 
th«  Winona  &  St.  Peter  Land  Company,  was 
entitled  under  the  agreement  of  October  31, 
1867,  (Ex.  W.,)  already  several  times  before 
this  couit.  These  lands  were  conveyed 
from  time  to  time  (beginning  with  the  year 
1869)  by  the  state  to  the  railroad  company, 
in  which  the  legal  titleremnined  until  March, 
1887,  although  the  equitable  title  passed  im- 
mediately, under  the  agreement  referred  to, 
to  the  Barneys  or  their  successor.  None  of 
the  lands  were  assessed  or  any  steps  taken 
to  enforce  any  taxes  against  them  until  1886, 


when,  in  pursuance  of  the  provisions  of 
Gen.  St.  1878,  c.  11,  §  113,  as  amended  by 
chapter  5,  Laws  1881,  and  section  23,  c  2, 
Laws  1885,  the  county  auditor  ent49red  them 
upon  the  assessment  and  tax  book!,  assessed 
them,  and  extended  taxes  against  them  on 
the  tax-list  for  the  current  year,  for  each 
year  subsequent  to  the  dates  when  the  lands 
were  conveyed  by  the  state  to  the  railway 
company,  and  included  in  the  amount  of 
such  taxes  interest  tliereon  from  the  time 
they  would  have  become  delinquent  had  they 
been  assessed  in  the  proper  years.  The  tax- 
es remained  unpaid,  and,  having  become  de- 
linquent, these  proceedings  were  instituted 
in  January,  1888,  to  enforce  collection  by 
obtaining  judgment  against  the  lands.  That 
these  lands  became  taxable  immediately  up- 
on their  conveyance  by  the  state  to  the  rail- 
road company  is  no  longer  an  open  question 
in  this  court.  State  v.  Railroad  Co.,  21 
Minn.  472;  County  of  Brown  v.  Land  Co., 
88  Minn.  397,  37  N.  W.  Rep.  949;  State  v. 
Land  Co.,  40  N.  W.  Rep.  166.  The  consti- 
tutionality of  the  statute  under  which  these 
taxes  for  past  years  were  assessed  is  now  at- 
tacked upon  grounds  not  raised  or  not  spe- 
cially urged  in  former  cases.  These  are,  in 
brief,  three:  First,  that  it  violates  section 
1,  art.  9,  of  the  constitution  of  the  state, 
which  requires  equality  and  uniformity  of 
taxation;  second,  that  it  violates  section  7, 
art.  1,  of  the  same  instrument,  wliich  pro- 
vides that  no  person  shall  be  deprived  of  his 
property  without  due  process  of  law;  third, 
that,  even  if  this  mode  of  assessment  can  be 
sustained,  the  provision  requiring  7  per 
cent,  interest  to  be  added  from  the  time  the 
tax  would  have  Iwcome  delinquent  if  assessed 
in  ibe  proper  year  is  invalid,  as  being  un- 
equal taxation. 

The  burden  of  appellant's  argument  in 
support  of  the  first  proposition  seems  to  be 
that  the  legislature  has  no  power  to  authorize 
a  tax  for  past  years  upon  property  theretofore 
omitted,  when  all  the  purposes  of  taxation 
for  such  years  have  been  fully  sulwerved; 
that  taxes  can  only  be  levied  to  defray  the 
expenses  of  the  state  and  local  government; 
and  that  if  these  back  taxes  are  levied  and 
collected  there  is  now  no  object  to  which  they 
could  be  applied ;  that  they  would  be  a  mere 
idle  surplus  in  the  treasury ;  that  the  fact  that 
in  past  years  lands  have  been  omitted  cannot 
be  made  the  basis  of  present  taxation.  The 
grand  fallacy  in  this  argument  is  in  assum- 
ing that  statutes  like  the  one  under  consider- 
ation are  acts  authorizing  original  taxation. 
The  tax  was  a  debt  fur  liability  which  the  land 
owed  in  the  year  when  it  ought  to  have  been 
assessed.  Such  statutes  are  purely  remedial 
in  their  nature,  and  only  go  to  confirm  pre- 
existing rights  by  adding  to  the  means  of 
enforcing  existing  obligations.  And  it  can 
hardly  be  necessary  at  this  day  to  argue 
that  whenever  property  has  escaped  payment 
of  its  share  of  the  public  burdens  it  is  com- 
petent for  the  legislature  to  provide  for  its 
assessment  or  reassessment  for  Iwck,  years, 
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and  for  that  pnrpoM  maj  adopt  any  method 
which  it  might  have  originally  adopted  for 
the  enforcement  of  the  collection  of  taxes. 
There  is  no  difference  in  principle  between  a 
case  where  property  has  escaped  taxation  by 
reason  of  its  entire  omission  from  the  assess- 
ment rolls  and  a  case  where  it  bas  escaped  by 
reason  of  defects  in  attempted  proceedings 
fortheenforoementof tbetax.  In  eithercase 
the  debt  or  liability  for  its  share  of  the  public 
burdens  remains,  and  it  may  be  ascertained 
and  enforced  in  any  subsequent  year;  and 
the  owner  cannot  object  to  any  particular 
method  adopted  for  tltat  purpose,  provided  it 
operates  equally  and  ju^ly.  The  principle 
of  all  the  cases  is  that  the  taxing  power,  when 
acting  within  its  legitimate  sphere,  is  one 
wliich  knows  no  stopping  place  until  it  has 
accomplished  tlie  purpose  for  which  It  exists, 
viz.,  the  actual  enforcement  and  collection 
from  every  lawful  object  of  taxation  of  its 
proportionate  sliare  of  the  public  burdens; 
and,  if  prevented  by  any  obstacles,  it  may  re- 
turn again  and  again  until,  tlie  way  being 
clear,  the  tax  is  collected.  This  right  to  as- 
sess or  reassess  for  back  taxes,  unJer  appro- 
priate Itgislation,  has  been  fully  recognized 
by  this  court  in  County  of  Olmsted  v.  Bar- 
ber, 31  Minn.  256.  17  N.  W.  Rep.  473,  and 
Ramsey  Co.  v.  Railroad  Co.,  33  Minn.  537, 
24  N.  W.  Rep.  813.  It  is  laid  down  as  the 
unquestioned  law  bv  every  text-writer.  Coo- 
ley,  Tax'n,  309;  Black w.  Tax-Titles,  §8  325, 
and  951;  Burroughs,  Tax'n,  g  98;  Welty, 
Assessm.  §  197;  2  Dill.  Mun.  Corp.  814.  It 
is  snpportol  by  an  unbroken  line  of  decisions, 
not  only  in  cases  where  an  abortive  attempt 
to  enforce  the  tax  had  been  previously  made, 
but  also  in  cases  where  it  had  been  assessed 
Bgiiinst  the  wrong  person,  or  where,  as  in 
this  case,  property  had  entirely  escaped  as- 
sessment. Fairfield  v.  People,  94  111.  244; 
People  v.  Board,  92  N .  Y.  430 ;  City  of  Wheel- 
ing V.  Hawley,  18  W.  Va.  472;  Harwood  v. 
North  Brookfleld,  130  Mass.  561;  Hubbard 
V,  Garfield,  102  Mass.  72;  Byrara  v.  Detroit, 
50  Mich.  56,  12  N.  W.  Rep.  912,  and  14  N. 
W.  Rep.  698;  Overing  v.  Foote,  43  N.  Y. 
290;  Railroad  Co.  v.  Commissioners,  82  N.  C. 
259;  Mills  v.  Charleton,  29  Wis.  400.  The 
fact  that  the  public  expenses  have  been  paid 
for  the  years  in  which  the  taxes  were  omitted 
or  that  the  particular  public  purposes  for 
which  they  were  originally  required  have 
been  met  with  other  funds,  or  that  the  col- 
lection of  the  omitted  taxes  may  temporarily 
create  a  surplus  of  public  revenue,  presents 
no  constitutional  ground  why  omitted  prop- 
erty should  continue  to  escape  its  due  share 
of  taxation.  When  collected,  these  taxes 
will  still  belong  to  the  public,  and,  like  any 
other  surplus,  be  subject  to  future  appropri- 
ation, and  thereby  lessen  future  taxation 
upon  those  who  have  already  paid  more  than 
their  share.  Hyde  Park  y.  Ingalls,  87  111.  11 ; 
Fairfield  v.  People,  supra. 

2.  Appellant's  second  point,  to-wit,  that 
this  statute  violates  section  7,  art.  1,  of  the 
constitution,  is  predicated  upon  the  assump- 


tion that  it  provides  for  the  assessment  of 
these  back  taxes  without  notice  to  the  prop- 
erty owner,  and  without  giving  him  any 
opportunity  of  being  heard  in  the  matter. 
Without  following  counsel  through  their  ex- 
haustive arguments  upon  this  point,  it  is 
sufScient  to  say  that  it  seems  to  proceed  upon 
what  we  consider  two  false  assumptions, 
to-wit:  First,  that  in  proceedings  in  the  ex- 
ercise of  the  taxing  power  the  property  owner 
is  entitled  to  notice,  and  to  be  heard  in  each 
preliminary  step  in  the  proceedings,  part 
passu  with  their  progress;  and,  second,  that 
under  the  tax  law  (Gen.  St.  1878,  c.  11, 
§§  75,  79)  the  defenses  which  he  may  inter- 
pose by  answer,  when  the  state  applies  for 
judgment,  are  so  restricted  as  not  to  include 
all  the  objections  which  go  to  the  merits  of 
the  pioceeilings.  Where,  as  in  the  present 
case,  the  tax  is  levied  on  property,  not  spe- 
cifically, but  according  to  its  value,  to  be  as- 
certained by  some  person  appointed  for  that 
purpose,  undoubtedly  a  party  is  entitled  to 
notice  and  an  opportunity  to  be  heard;  but 
we  know  of  no  case  where  it  was  ever  held 
tiiat  a  party  was  entitled  to  notice  of,  and  to 
be  heard  in,  each  step  in  tax  proceedings  as 
it  is  taken.  We  doubt  whether  any  tax  law 
ever  provided  for  any  such  thing.  The 
principle  running  through  all  the  cases  is 
that  a  law  does  not  infringe  upon  the  con- 
stitutional provision  under  consideration  if 
the  property  owner  has  an  opportunity  to 
question  the  validity  or  amount  of  the  tax 
either  before  that  amount  is  determined  or  in 
subsequent  proceedings  for  its  enforcement. 
Whenever  by  law  a  tax  is  imposed  upon 
property,  and  those  laws  provide  for  a  mode 
of  confirming  or  contesting  it  in  the  ordi- 
nary courts  of  justice,  with  such  notice  to  the 
person,  or  such  proceeding  In  regard  to  the 
property  as  is  appropriate  to  the  nature  of 
the  case,  the  judgment  in  such  proceedings 
cannot  be  said  to  deprive  the  owner  of  his 
property  without  due  process  of  law.  David- 
son v.  New  Orleans,  96  U.  S.  97;  Hagar 
V.  Reclamation  Dist,  111  U.  S.  701,  4 
Sup.  Ct  Rep.  663.  This  right  is  fully 
given  under  the  sections  of  tha  tax  law 
already  referred  to.  Within  20  nays  after 
the  last  publication  of  the  delinquent  list  any 
person  may  by  answer  interpose  any  defense 
or  objection  he  may  have  to  the  tax.  He 
may  set  up  as  a  defense  that  the  tax  is  void 
for  want  of  authority  to  levy  it,  or  that  it 
was  partially,  unfairly,  or  unequally  assessed. 
Commissioners  v.  Nettleton,  22  Minn.  356. 
He  may  set  up  as  a  defense  pro  tanto  that  a 
pai-t  of  a  tax  has  not  been  remitted,  as  re- 
quired by  some  statutes.  Commissioners  v. 
Jessup,  Id.  552.  That  the  land  is  exempt, 
or  that  the  tax  has  been  paid.  County  of 
Chisago  V.  Railroad  Co.,  27  Minn.  109,  6  N. 
W.  Rep.  454.  That  there  was  no  authority 
to  levy  the  tax,  or  that  the  special  facts  au- 
thori^ng  the  insertion  of  taxes  for  past 
years  In  the  list  did  not  exist,  or  any  omis- 
sions in  the  proceedings  prior  to  filing  the 
list  resulting  to  his^prejudlc^^g^^f 
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Olnuted  t.  Barber.  31  Minn.  256, 17  N.  W. 
Bep.  473.  The  filing  of  the  list  is  the  ia- 
stltution  of  an  action  againat  each  tract  of 
land  described  in  it  for  tlie  recovery  of  the 
taxes  appearing  in  tlie  list  against  snch  tract, 
and  tenders  an  issue  on  every  fact  necessary 
to  tlie  validity  of  sucti  taxes.  Gbauncey  Y. 
Wnss,  35  Minn.  10,  25  N.  W.  Bep.  457,  and 
30  N.  W.  Rep.  826.  Tlie  only  limitation  or 
restriction  upon  the  defenses  or  objections 
which  may  be  interposed  is  that  contained  in 
section  79,  to  the  effect  that,  if  a  party  inter- 
poses as  a  defense  an  omission  of  any  of  the 
things  provided  by  law  in  relation  to  the 
assessment  or  levy  of  a  tax,  or  of  anything 
required  by  any  officer  to  be  done  prior  to  fil- 
ing the  list  with  the  clerk,  the  burden  is  on 
him  to  show  that  such  omission  has  resulted 
in  prejudice  to  him,  and  that  the  taxes  have 
been  partially,  unfairly,  or  unequally  as- 
sessed. This  relates  not  to  want  of  author- 
ity to  levy  the  tax,  but  to  some  oraissiou  to 
do  or  irregularity  in  doing  the  tilings  re- 
quired to  be  done  in  assessing  or  levying  a 
tax  otherwise  valid.  Commissioners  v.  Net- 
tleton,  supra.  And  certainly,  in  justice  or 
reason,  a  party  cannot  complain  that,  when 
he  objects  to  a  tax  on  the  ground  of  some 
omission  or  irregularity  in  matters  of  form, 
he  is  required  to  show  that  he  was  preju- 
diced. The  appellant  lays  much  stress  upon 
the  fact  that  in  the  case  of  the  assessment  of 
"back  taxes"  the  statute  gives  none  of  the 
opportunities  for  the  correction  of  unjust  or 
unequal  valuations  by  local  boards  of  equal- 
ization, which  it  furnishes  m  the  case  of  orig- 
inal taxation  for  a  current  year.  This,  of 
itself,  is  no  proof  that  the  law  is  invalid. 
The  legislature  is  not  bound  to  adopt  the 
same  method  of  procedure  in  iMth  cases. 
The  only  limitation  upon  its  discretion  in 
the  mutter  is  that  it  must  adopt  a  consti- 
tutional method, — one  which  it  might  have 
authorized  for  original  taxation  had  it  seen 
fit  to  do  so. 

The  point  Is  made  that  the  act  of  1881  pro- 
vides no  adequate  means  of  making  an  as- 
sessment or  valuation  of  property  for  the 
omitted  years,  and  therefore  it  fails  to  satisfy 
the  constitutional  requirements  that  proper- 
ty shall  be  taxed  according  to  its  value,  (ar- 
ticle 9,  §  3,)  and  that  all  tivxes  shall  be  as 
nearly  equal  as  may  be,  and  the  valualion  of 
all  property  on  which  taxes  are  levied  equal- 
ized and  uniform  throughout  the  state,  (ar- 
ticle 9,  §  1 ;)  and  considerable  stress  is  laid 
upon  the  supposed  difficulty  in  getting  at  the 
actual  value  of  property  at  a  date  more  or 
less  remote  in  the  past.  It  is  true  that  the 
act  in  question  merely  appoints  the  county 
auditor  the  assessor,  and  makes  it  bis  duty 
to  assess  the  property,  without  specifically 
providing  on  what  basis  he  slmll  fix  its  valu- 
ation, or  what  means  he  shall  adopt  to  ascer^ 
tain  it.  But  it  is  not  to  be  assumed,  for  tlie 
purpose  of  invalidating  the  statute,  that  it 
contemplated  or  authorized  the  assessment 
upon  an  unconstitutional  basis,  as,  for  exam- 
ple, the  value  of  the  property  to-day.    On  the 


contrary,  it  must  be  understood,  as  providing 
for  an  assessment  upon  the  only  basis  tlu^ 
could  be  lavi'f  uUy  adopted,  to>wit,  the  value 
of  the  property  at  the  time  the  land  should 
have  been  assessed.  And  while  the  law  does 
not  specifically  provide  what  means  the  au- 
ditor shall  take  to  ascertain  that  fact,  yet,  a» 
it  is  made  his  duty  to  ascertain  it,  it  is  also 
impliedly  bis  duty  to  adopt  such  means  of 
doing  so  as  are  reasonably  within  his  reach, 
and  from  these  to  exercise  his  best  judgment. 
The  difficulty  in  the  way  of  arriving  at  an 
exactly  accurate  result  on  account  of  the 
lapse  of  time  is  no  fatal  objection  to  the  stat- 
ute. Uniformity,  as  near  as  may  be.  is  all 
that  the  constitution  requires.  Moreover,  if 
the  auditor,  either  from  mistake  or  negli- 
gence, makes  an  unfair  or  unequal  assess- 
ment,  the  owner  has  an  opportunity  of  being 
heard  and  having  this  corrected  in  the  pro- 
ceedings instituted  to  obtain  judgment 
against  the  land,  and  this  fact  is  also  an  an- 
swer to  the  suggestion  so  frequently  made 
by  appellants,  that  the  assessment  is  mads 
arbitrarily  by  the  auditor,  without  notioe  or 
opportunity  to  be  heard  on  the  part  of  the 
owner.  Hut  it  is  said  that  this  oppwrtunity 
is  only  given  him  after  the  taxes  are  said  to 
lie  delinquent,  and  the  penalties  of  10  per 
cent,  and  5  per  cent,  are  added  to  them  on 
the  1st  of  June  and  the  first  Monday  of  Jan- 
uary following.  Assuming,  without  decid- 
ing, that  the  provisions  of  the  general  tax 
law  as  to  the  addition  of  these  penalties  are 
applicable  to  "back  taxes"  assessed  under 
this  statute,  the  argument  proceeds  upon  a 
false  premise;  for,  inasmuch  as  the  whole  tax 
extended  against  a  tract  of  land  is  an  entire- 
ty, and  the  owner  cannot  pay  a  part  without 
paying  the  whole,  if  any  part  of  the  tax  is 
illegal  he  is  not  in  default,  and,  if  he  main- 
tains a  defense  to  a  part  of  it,  tlie  penalties 
on  the  whole  fall  to  the  ground,  precisely  as 
if  the  whole  tax  were  illegal. 

In  their  reply  brief  counsel  advance  a  new 
point  against  the  validity  of  the  act.  Brief- 
ly stated,  it  is  this:  Conceding  that  the  op- 
portunity to  answer  and  be  heard  in  the  pro- 
ceedings to  obtain  judgment  against  real 
property  satifies  the  constitutional  require- 
ment as  to  "due  process  of  law,"  yet  the  apt 
in  question  provides  for  the  assessment  and 
taxation  of  both  real  and  personal  property, 
and,  as  it  makes  no  provision  for  the  collec- 
tion of  such  taxes,  they  can  be  collected,  if 
at  all.  only  under  the  provision  of  the  gener- 
al tax  law;  that  under  that  law  (section  58. 
as  amended  in  1885)  personal  taxes  become 
delinquent  on  March  1st.  and  are  enforcea- 
ble, after  April  1st,  by  distress  of  property; 
that,  as  this  is  prior  to  any  notice  or  oppor- 
tunity to  the  tax-payer  to  be  beard,  therefore 
the  act  is  void  as  to  personal  taxes,  and,  if  so, 
the  whole  act  is  void  First,  because  its 
purposes  are  so  connected  that  it  cannot  be 
presumed  that  the  legislature  would  have 
passed  it  for  the  purpose  of  collecting  taxes 
for  "omitted"  years  on  real  property  aloae; 
and,  aeeond,  to  hold  it  valid  aa  to  taxes  oa 
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realty,  and  not  on  penonaltj,  would  rendw 
it  repugnant  to  the  constitutional  provisions 
requiring  equality  of  taxation.  Without  ad- 
mitting the  correctuess  of  the  other  posta- 
iates  in  this  line  of  reasoning  we  think  the 
assumption  is  erroneous  that  these  personal 
taxes  could  only  be  collected  by  proceedings 
under  the  general  tax  law  It  will  be  ob- 
serTed  th<it  the  objection  suggested  is  not  to 
the  act  of  1881.  providing  for  the  assessment 
of  the  taxes,  but  to  the  supposed  inapplica- 
bility of  the  provisions  of  section  58,  for  tiie 
purpose  of  enforcing  them,  because,  if  ap- 
plied, they  would  be,  under  the  circum- 
stances, unconstitutional.  But,  assuming 
that  section  58  is  for  that  reason  inapplicable, 
and  also  assuming  that  the  taxes  couid  not 
be  enforced  under  the  provisions  of  section 
€0  by  serving  a  citation  on  the  ptarty  to.sliow 
cause  why  judgment  should  not  be  rendered 
against  him;  in  short, assuming  that  no  pro- 
vision of  the  law  would  be  appliciible, — still 
there  is  a  valid  tax  constituting  a  statutory 
liability  against  the  property  owner  to  the 
state,  which,  in  tlie  absence  of  any  law  pro- 
viding any  other  method,  might  be  enforced 
by  an  ordinary  personal  action. 

3.  Had  the  legishiture  the  right,  in  the 
case  of  the  assessment  of  taxes  for  past  years, 
to  include  in  and  add  to  these  taxes  interest 
from  the  date  when  they  would  have  become 
delinquent  if  they  had  been  levied  in  the 
proper  yearV  We  tidnk  not.  To  render  a 
person  chargeable  with  interest  there  must 
be  a  promise,  express  or  implied,  to  pay  it, 
<ir  some  default  of  duty  on  his  part  in  not 
sooner  paying  the  money.  Sibley  v  Pine 
Co.,  31  Minn.  201,  17  N  W.  Eep.  S87.  In  a 
case  like  the  present  there  is  neither.  If  the 
law  required  a  land-owner  to  list  his  property 
for  taxation,  his  failure  to  do  so,  whereby  it 
escaped  payment  of  the  tax  at  the  proper 
time,  would  constitute  such  a  default  of  duty 
as  would  justify  charging  him  with  interest 
for  the  time  during  which  the  public  was  de- 
prived of  the  use  of  the  money.  Or  if  the 
amount  of  the  tax  had  been  ascertained,  so 
that  he  bad  an  opportunity  to  pay  it,  but  in- 
stead of  doing  so  saw  lit  to  defeat  its  present 
collection  by  interposing  an  objection  on  the 
ground  of  some  defect  or  Irregularity  in  the 
proceedings,  and  a  reassessment  thereby  be- 
came necessary,  we  can  see  how  it  might  be 
urged  that  he  could  be  charged  with  interest 
during  the  time  that  the  collection  of  the  tax 
was  postponed,  for  the  tax-payer  himself 
would  t)e  in  a  sense  responsible  fur  the  delay. 
But  where  the  land  has  been  entirely  omitted 
from  the  assessment  rolls  the  owner  is  not  in 
default.  He  is  not  required  to  list  his  land. 
The  neglect  or  omission  is  wholly  that  of  the 
public  officers.  He  has  never  had  an  oppor- 
tuuity  to  pay  the  tax,  for  the  amount  of  it 
has  never  been  ascertained.  If,  under  such 
circumstances,  in  the  absence  of  any  default 
on  his  pai-t,  the  legislature  can  impose  inter- 
est retrospectively,  there  is  no  reason  why 
it  might  not  also  impose  certain  penalties  for 
tile  non-payment  of  the  tax,  for  both  stand. 


In  this  respect,  on  the  same  footing.  Both 
are  In  the  nature  of  damages  for  a  default  of 
i^al  duty.  The  only  difference  is  tliat  one 
is  in  its  nature  compensatory,  while  the  other 
is  punitive.  The  effect  of  adding  this  back 
Interest  to  the  amount  of  the  tax,  in  the  ab- 
sence of  any  default  on  the  part  of  the  owner, 
is  to  make  his  taxes  that  much  larger  than 
those  of  his  neighlx>r  on  property  of  the  same 
value.  This,  in  our  judgment,  would  be  in 
violation  of  the  principle  of  eqiuUity  of  taxa- 
tion enjoined  by  the  constitution.  This  pro- 
vision of  the  statute  we  therefore  hold  in- 
valid. See  State  v.  Mayor,  etc.,  87  N.  J. 
Law,  39. 

4.  Tlie  certificate  of  the  trial  Judge  does 
not  show  that  any  "penalties"  were  included 
in  the  judgment,  but  counsel  have  made  and 
tiled  a  stipulation  to  the  effect  that  in  the 
judgment  against  these  lands  there  was  in- 
cluded not  only  the  taxes  against  them  for 
euch  year,  as  claimed,  and  interest,  as  pro- 
vided in  the  act  of  1881,  but  also  a  penalty  of 
10  per  cent,  upon  said  taxes  and  interest,  as 
accruing  thereon  June  1, 1887,  as  being  de- 
linquent, and  also  a  further  penalty  of  5  per 
cent.,  as  accruing  January,  1888;  and  that 
these  facts  may  be  taken  into  consideration 
and  passed  opon  by  the  court  the  same  as  if 
tbey  appeared  in  the  oertiBcate  of  the  district 
judge.  It  will  be  obser^-ed  that  these  pen-, 
alties,  unlike  those  attempted  to  be  included 
in  the  case  of  State  v.  Land  Co.,  supra,  are 
penalties  which  are  assumed  to  have  accrued 
(under  tlie  provisions  of  section  69  of  tlte 
general  lax  law.  as  amended  in  1885)  after 
the  taxes  had  been  actually  assessed  in  1896, 
and  beoume  "delinquent"  June  1,  1887.  It 
is  claimed  that  the  act  of  1881  gives  no  war- 
rant for  the  exaction  <A  "penalties,"  and 
that  the  provisions  of  the  general  tax  law  re- 
ferred to  have  no  application  to  "omitted 
taxea."  It  is  also  urged  that  the  utmost 
power  that  the  state  can  constitutionally 
exert  is  to  impose  penalties  for  non-payment 
of  taxes  validly  assessed  from  the  time,  and 
only  from  the  time,  when  the  same,  after  due 
notice  tu  pay  them,  have  become  delinquent; 
that  the  first  notice  which  ttie  tax-payer  has 
that  "omitted"  taxes  have  been  a.ssessed 
against  his  land  is  when  the  delinquent  list 
is  published  in  January  of  the  following  year, 
after  the  10  and  5  per  cent,  penalties  have 
both  already  accrued  and  Iwen  added  to  his 
tax.  In  short,  that  a  penalty  for  a  default  is 
imposed  before  any  default  has  in  legal  con- 
templation been  made.  While  conceding  the 
force  of  these  positions,  we  are  not  called  up- 
on to  pass  upon  either  of  tliem  in  the  present 
case.  One  tiling  is  very  certain :  tliat  a  pen- 
alty in  any  form  cannot  be  imposed  until  a 
party  is  in  default  in  some  legal  duty.  A 
penalty  for  the  non-payment  of  a  tax  cannot 
be  imposed  until  the  person  has  an  oppor- 
tunity to  pay  it,  and  fails  to  do  so.  Wh:.t 
we  have  heretofore  said  regarding  "interest" 
is  equally  applicable  to  penalties.  Now,  as 
the  whole  tax  extended  against  a  tract  of 
land  is  an  entirety,  the  owner  caunot  p^  * 
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part  of  it  wlthont  paying  the  whole,  and  if  a 
part  of  it  is  illegal,  and  he  pays  the  whole, 
ordinarily  it  wonld  be  a  voluntary  payment, 
and  he  could  not  recover  back  the  illegal 
part.  Hence  in  such  case  his  only  remedy  is 
'  to  wait  until  proceedings  are  commenced  to 
enforce  judgment  against  his  land,  and  then 
defend  against  the  illegal  part  of  the  tax; 
and  until  it  is  deducted  by  the  judgment  of 
the  court  he  has  had  no  opportunity  to  pay 
the  valid  part  of  the  tax,  and  consequently 
has  been  guilty  of  no  default.  Therefore, 
whether  it  be  a  case  of  a  "current"  tax  or  an 
"omitted"  tax,  if  the  party  succeeds  in  his 
defense  as  to  part  of  it  as  illegal,  all  the  pen- 
alties on  the  whole  tax  previously  imposed 
for  its  non-payment  were  unauthorized,  and 
cannot  be  included  in  the  judgment.  This 
is  precisely  the  present  case.  That  part  of 
the  tax  assessed  and  extended  against  the 
lands  in  18b!6  as  "back  interest"  was,  as  we 
have  already  decided,  unauthorized  and  ille- 
gal. To  that  extent  appellant  had  a  valid 
defense  to  the  tax.  which  it  liad  a  right  to 
interpose,  and  in  which  it  was  entitled  to 
succeed.  Until  the  correct  amount  of  the 
taxes  had  been  determined  by  excluding  this 
illegal  addition,  it  had  not  been  in  default, 
and  no  penalties  could  be  legally  imposed. 

The  remaining  question  is  whether  the 
statute  of  limitations  applies  to  proceedings, 
like  the  present,  to  enforce  payment  of  de- 
linquent taxes.  It  is  elementary  that  time 
never  runs  against  the  state  unless  there  is 
an  express  provision  or  necessary  implication 
to  that  effect;  but  our  statute  provides  "that 
the  limitations  prescribed  for  the  commence- 
ment of  actions  shall  apply  to  the  same  ac- 
tions when  brought  in  the  name  of  the  state 
or  in  the  name  of  any  officer,  or  otherwise 
for  the  benefit  of  the  state,  in  the  same  man- 
ner as  to  actions  brought  by  citizens."  Gen. 
St.  1878,  c.  66,  §  12.  The  preceding  sections 
of  the  same  chapter  divide  actions  into 
classes,  according  to  their  character,  and 
prescribe  the  limitation  for  each,  among 
which  are  "actions  upon  a  liability  created 
by  statute,"  the  limitation  for  which  is 
fixed  at  six  years.  In  County  of  Brown  v. 
Land  Co.,  supra,  we  held  that  the  stat- 
ute did  not  apply  to  proceedings  like  the 
present,  because  they  are  not  analogous  to 
any  of  the  classes  of  actions  enumerated. 
The  question  was  very  briefly  argued,  the  at- 
tention of  both  coart  and  counsel  being  main- 
ly directed  to  the  principal  contention  in  the 
case,  which  was  whether  these  lands  were 
subject  to  taxation  prior  to  the  linal  deter- 
mination of  the  litigation  as  to  their  owner- 
ship between  the  railroad  company  and  the 
land  company.  Hence,  the  question  of  the 
statute  of  limitations  was  disposed  of  very 
briefly,  and  perhaps  without  the  considera- 
tion on  part  of  either  counsel  or  court  which 
its  importance  deserved.  It  is  undoubtedly 
a  matter  of  more  public  interest  than  was 
then  realized.  It  is  a  fact  of  common  knowl- 
edge that  in  early  years  a  large  part  of  the 
lands  in  the  state  was  not  subject  to  taxation. 


because  they  belonged  to  the  United  States, 
or  to  the  state  or  territory,  or  to  railroad 
companies  whose  lands  were  exempt.  These 
lands  were  from  time  to  time  passing  by  en- 
try or  conveyance  to  other  parties,  in  wb<ise 
hands  they  became  Immediately  taxable. 
But  the  public  records  in  the  several  coun- 
ties did  not  usually  show  the  fact.  Hence, 
for  this  and  other  reasons,  the  taxability  of 
the  lands  was  overlooked,  or  not  discovered, 
by  the  public  officers,  and  the  property  es- 
caped taxation,  perhaps  for  years.  It  was 
not  infrequent  that  other  lands  were  by  over- 
sight or  mistake  omitted  or  dropped  from 
the  assessment  rolls, — a  thing  that -might 
naturally  be  expected  in  the  formative  period 
of  the  governmental  machinery  of  a  new 
community.  Many  of  these  lands  have  since 
repeatedly  changed  ownership,  and  passed 
into  the  hands  of  innocent  purchasers,  wtio 
relied  upon  an  examination  of  the  public  rec- 
ords, or  an  abstract  of  title.  Hence,  if  after 
a  lapse  of  a  quarter  or  a  third  of  a  century 
the  state  can  still  proceed  to  assess  taxes 
against  the  property  for  the  years  when  it 
thus  escaped  taxation,  it  will  bie  readily  seen 
that  the  consequences  would  be  very  serious 
in  the  way  of  incumbering  or  unsettling  titles. 
Indeed,  under  such  a  rule,  a  man  could  hard- 
ly ever  be  absolutely  certain  that  Ills  title 
was  clear.  While  this  is  no  ground  for  a 
court  indulging  in  judicial  legislation,  it  cer- 
tainly makes  it  eminently  proper  that  the 
question  be  carefully  reconsidered  on  its  mer- 
its. That  a  tax  is  "a  liability  created  by 
statute"  we  think  admits  of  no  doubt,  either 
upon  principle  or  authority.  San  Francisco  v. 
Jones,  20  Fed.  Bep.  188;  Same  r.  Luning, 
78  Cal.  610,  15  Pac.  Rep.  811;  State  v.  Min- 
ing Co.,  14  Nev.  226.  Therefore,  if  instead 
of  these  proceedings  against  the  land  tbe 
statute  had,  as  in  many  jurisdictions,  author- 
ized a  pei-sonal  action  against  the  owner,  un- 
questionably it  wonld  have  been  an  action 
upon  "a  liability  created  by  statute,"  and 
the  six-years  limitation  would  apply.  The 
only  question,  then,  is  whether  it  makes  any 
difference  because  the  proceedings  are 
against  tbe  land  instead  of  against  the  own- 
er. Does  this  fact  so  destroy  their  analogy 
to  an  action  as  to  make  the  statute  inapplicar 
ble?  Statutes  of  limitation  are  statutes  of 
repose,  which  tend  to  the  peace  of  society, 
and  it  is  a  cardinal  rule  that  they  are  to  be 
construed  liberally,  so  as  to  effectuate  the  in- 
tention of  the  legislature.  It  is  also  well 
settled  that  such  statutes,  though  in  terms 
applicable  only  to  "actions,"  are  to  be  ap- 
plied, as  a  rule,  for  all  proceedings  that  are 
analogous  in  their  nature  to  actions,  so  as  to 
make  the  right  sought  to  be  enforced,  and 
not  a  form  of  procedure,  the  test  as  to 
whether  or  not  the  statute  applies.  Upon 
this  principle  they  are  held  to  apply  to  all 
claims  which  may  be  the  subject  of  actions, 
however  presented;  also  that  they  furnish  a 
rule  for  cases  analogous  in  their  subject-mat- 
ter, but  for  which  a  remedy  unknown  to  the 
common  law  has  l^een  provided.    Thej  have 
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also  been  applied  bv  analogy  to  proceedings 
in  admiralty,  to  cla^tis  in  banl^ruptcy  or  in 
prabate  ooart,  altbough  not  within  the  strict 
letter  of  the  statute.  Hart's  Appeal,  32 
Conn.  540;  Forster  y.  Railroad  Co.,  23  Fa. 
St.  371.  The  legislature  having  adopted  the 
policy  of  making  the  statutes  of  limitation 
applicable  to  the  state,  we  ought  to  give 
them  as  liberal  construction  against  the 
state  as  against  citlzeus.  A  tax  being  a  lia- 
bility created  by  statute,  and  the  filing  of  the 
delinquent  list  being,  as  the  statute  declares, 
and  as  we  have  held,  the  institution  of  an 
action  against  the  land  for  the  recovery  of 
the  tax  appearing  against  it  in  the  list;  and, 
inasmuch  as  the  nature  of  the  right  sought  to 
be  enforced,  and  not  the  mode  of  procedure, 
is  the  test, — we  are  unable  to  see  why  it 
should  make  any  difference  whetlier  the  ac- 
tion is  in  rem  or  in  penonam, — against  the 
property,  instead  of  against  its  owner.  We 
have  therefore  come  to  the  conclusion  that 
these  proceedings  are,  within  the  meaning  of 
the  statute,  "an  action  upon  a  liability  cre- 
ated by  statute,"  and  are  barred  as  to  all 
taxes  for  the  enforcement  of  which  such 
proceedings  might  have  been  instituted  more 
than  six  years  before  the  commencement  of 
the  present  proceedings,  had  such  taxes  been 
assessed  in  the  proper  year.  The  record,  as 
certified  to  us,  does  not  furnish  the  data 
from  which  to  determine  what  particular 
taxes  were  barred  at  the  time  of  the  com- 
mencement of  these  proceedings.  The  mat- 
ter is  therefore  remanded  to  the  district 
ourt,  to  amend  or  modify  its  judgment  so 
as  to  exclude  or  deduct  therefrom  ali  inter- 
est which  was  included  in  the  amount  of 
taxes  as  assessed  and  extended  against  these 
lands  in  1886,  also  all  penalties,  and  also  all 
taxes  barred  by  the  statute  of  limitations, 
according  to  the  rule  laid  down  in  this  opin- 
ion. 


Bdrk  et  al.  e.  Westrbn  Laio)  Ass'n  et  al. 
{Supreme  Court  of  Minnesota.    May  94, 1889.) 

LmiTATiox  OT  Acnoxs. 
Held,  that  it  appears  upon  tbe  face  of  the  com. 
plaint  that  this  action,  wnich  was  one  to  enforce 
an  implied  tmst  in  real  property,  was  barred  by 
tbe  statute  of  limitation*. 
ISyllabuM  bu  the  Court.) 

Appeal  from  district  court,  St.  Louis  conn- 
tj',  Stearns,  Judge. 

Action  by  Celia  C.  Burk  and  othera  against 
tbe  Western  Land  Association  and  others,  to 
enforce  a  trust.    Plaintiffs  appeal. 

Warner  <6  Lawrence,  W.  F.  Street,  and  H, 
H.  Grace,  for  appellants.  W.  W.  BilUon, 
Bntign,  Cash  A  Williams,  tuai  Walter  Ayert, 
for  respondents. 

MiTCBEix,  J.  This  was  an  action  to  en- 
force an  implied  trust  in  real  property,  the  le- 
gal title  to  which  was,  as  claimed,  wrongf  ally 
conveyed  by  patent  from  the  United  States  to 
defendants'  grantor,  in  violation  of  the  prior 
Tested  rights  of  plaintiffs'  ancestor,  who  was 


the  orlgina]  plaintiff  in  this  action.  Tlie  re- 
lief sought  is  to  have  defendants  adjudged 
trustees  of  the  legal  title  for  the  benefit  of 
plaintiffs.  The  material  allegations  are  that 
i.urlt,  the  original  plaintiff,  entered  the  land, 
under  the  pre-emption  law,  in  September, 
1858:  that  in  October,  1858,  a  patent  from  the 
United  States  was  wrongfully,  and  without 
notice  to  Burk,  issued  to  defendants'  grantor; 
thiit  at  the  time  of  issuing  the  patent  Burk 
was  in  the  actoal  possession  of  the  land,  and 
his  pre-emption  claim  a  subsisting  entry  on 
the  records  of  the  land  department,  and  that  it 
was  not  canceled  until  some  time  in  the  year 
1861;  that  he  was  given  no  hearing  or  oppor- 
tunity of  appeal  in  the  matter  of  issuing  tbe 
patent  or  canceling  bis  entry,  "and  when  the 
matter  came  to  his  ttnowleilge  he  was  ad- 
vised by  his  attorney  that  he  had  no  riemedy 
after  the  issuance  of  the  patent  by  tbe  de- 
partment, and  has  ever  since  rested  upon 
that  information,  but  that  be  has  at  no  time 
been  disturbed  by  adverse  possessors  thereof 
until  within  six  years  last  past."  This  ac- 
tion was  not  commenced  until  January,  1887. 
The  action  wag  clearly  barred  by  the  seventh 
sulidi  vision  of  section  6,  c.  66,  Gen.  St.  1878, 
which,  although  not  passed  until  1877,  is  ap- 
plicable to  pre-existing  causes  of  action, 
btine  V.  Bennett,  13  Minn.  153,  (Gil.  138.) 
If  there  were  any  facta  taking  the  case  out  of 
the  statute  or  excusing  this  long  delay,  the 
plaintiff  ought  to  have  set  them  up.  Hum- 
phrey V.  Carpenter,  39  N.  W.  Rep.  67.  it  is 
suggested  that  plaintiffs'  possession  of  the 
premises  renders  tbe  statute  inapplicable  un- 
der the  doctrine  of  Baker  v.  Kelley,  11  Minn. 
480,  (Gil.  358.)  As  this  is  not  a  case  where 
the  statute  is  in  voked  against  a  defense  set  up 
by  a  defendant  who  has  remained  in  tlie  righU 
ful  and  peaceable  possession  of  his  own  prop- 
erty, but  against  a  cause  of  action  by  a  plain- 
tiff seeking  atlirmative  relief,  we  do  not  see 
that  tlie  case  of  Baker  v.  Kelley  has  any  ap- 
plication. But  the  complaint  does  not  allege 
any  such  possession .  The  on  ly  fair  construc- 
tion of  its  allegations  is  that  Burk  was  in 
possession  in  1858,  when  the  patent  issued, 
and  that  from  that  time  until  defendants  took 
possession,  within  the  last  six  years,  the  prem- 
ises remained  vacant  and  unoccupied.  We 
might  add  that,  independently  of  any  statute 
of  limitations,  the  laches  of  tbe  plaintiff  in 
delaying  this  action  almost  30  years  was  so 
gross  and  so  entirely  unexcused  that  no  court 
would  ever  grant  him  relief;  and  in  equity 
the  rule  of  pleading  was,  if  the  case  of  the 
plaintiff,  as  stated  in  the  bill,  will  not  entitle 
him  to  a  decree,  it  might  be  taken  advantage 
of  by  demurrer.  Story,  £q.  PI.  §  453.  Order 
affirmed. 


Caldwell  v.  Depbw. 
(Supreme  Court  o/  Jtrinne«ota.     Ma,j  24,  1889.) 
Brsoiric  PiKFORUAirca— Mibtaks. 
In  an  action  for  specific  performance  of  a  writ- 
ten contract,  where  there  was  no  fraud,  conceal- 
ment, or  misrepresentation  on  part  of  the  plaintiff, 
and  tne  terms  of  the  writing  were  expUciVunun^ 
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blguoas,  and  not  subject  to  any  doubtful  or  douUe 
construction,  so  that  there  was  no  reaaonable  ex- 
cuse for  mlsnnderstanding  them,  and  the  instru- 
ment was  read  over  by  the  defendant,  or  to  him, 
before  he  sisned  It,  the  mere  fact  that  he  did  not 
understand  the  meaning  or  legal  effect  of  the  lan- 
Kuage  as  written  constitutes  no  ground  for  refus- 
ing specific  performance. 
(Syllalmt  by  the  Court.) 

Appeal  from  district  coart,  Ramsey  county ; 
Simons,  Judge. 

Action  for  specific  performance  by  Harry 
Caldwell  against  John  G.  Depew.  FlainliS 
appeals. 

LawUr  cS  Durment,  for  appellant.  Havy 
Uy  di  Hall,  for  respondent. 

Mitchell,  J.  Action  to  compel  appclBc 
performance  of  a  contract  of  sale  of  real  es- 
tate. The  terras  of  the  written  agreement 
were  that  defendant  sold  and  agreed  to  con- 
vey the  property  "for  the  sum  of  seven  hun- 
dred fifty  dollars,  upon  the  following  terms: 
Purchaser  to  pay  the  city  assessments  for 
grading  Minnehaha  street,  ($205,)  sucli  pay- 
ment to  constitute  part  of  the  above  sum  of 
$750,  and  also  to  assume  the  mortgage  of 
0800  and  accrued  interest.  (812,)  now  on 
record  on  said  lot,  as  part  of  said  9750;  t>al- 
ance  of  said  $750,  after  deducting  said  assess- 
ments and  said  mortgage,  to  be  paid  in  cash, 
on  delivery  of  the  deed."  The  defendant,  in 
his  answer,  alleges  that  the  actual  agreement 
was  that  plaintift  was  to  pay  for  the  property 
#750  in  cash,  and,  in  addition  tiiereto,  as- 
sume payment  of  the  mortgage  and  assess- 
ments referred  to;  ttiat  plaintiff  undertook 
to  reduce  this  agreement  to  writing,  and 
drew  up  a  contract  which  he  presented  to  de- 
fendant, stating  and  representing  to  him 
that  it  contained  the  precise  terms  of  this 
agreement,  and  then  pretended  to  read  it  and 
did  read  it  to  him  as  tbougb  it  embodied  such 
agreement;  that  in  ignorance  of  the  truth, 
and  misled  by  the  statements  of  plaintiff,  and 
supposing  tliat  plaintiff  had  correctly  reduced 
the  agreement  to  writing,  he  executed  the 
contract  without  reading  it.  Then  follows  a 
somewhat  equivocal  allegation  to  the  effect 
that  if  plainUff  really  l>elieved  that  defendant 
intended  to  sell  his  property  for  $75U,  the  in- 
eumbrauces  to  be  deducted  ttieref  rom,  he  was 
acting  under  a  mistalce  of  fact,  but,  if  he 
correctly  understood  the  terms  and  conditions 
of  said  agreement,  as  defendant  believes  be 
did,  then  iie  committed  a  gross  fraud.  The 
relief  prayed  for  is  that  the  contract  l>e  can- 
celed and  adjudged  void  on  the  ground  of 
such  fraud  or  mistake.  A  question  of  plead- 
ing is  raised  whether,  under  the  answer,  the 
defendant  would  be  entitled  to  relief  on  the 
ground  of  mistake  in  case  he  failed  to  estal>- 
lish  fraud.  As  we  are  of  opinion  that  upon 
tfae  evidence  be  is  not  entitled  to  relief  on 
either  ground,  it  is  unnecessary  to  consider 
the  question  further  than  to  say  for  the  pur- 
poses of  another  trial,  although  the  pleading 
is  obnoxious  to  criticism,  yet  we  think  that, 
under  it  as  it  stands,  the  defendant  would  be 
entitled  to  relief  on  the  ground  of  mistake,  if 


the  evidence  JnstiSed  tt  Bot  we  an  deat 
that  he  has  made  out  no  case  for  relief. 
There  is  no  evidence  that  plaintiff  was  guilty 
of  any  frand,  concealment,  or  misrepresenta- 
tions, or  took  any  unfair  advantage  of  de- 
fendant. The  defendant  is  a  man  of  mature 
years,  some  business  experience,  and  of  at 
least  ordinary  intelligence  and  education. 
The  terms  of  the  writing  are  explicit,  unam- 
biguous, and  not  subject  to  any  doubtful  or 
double  oonstrnction.  In  fact  they  are  so 
very  clear  and  explicit  tiiat  no  man  with  his 
senses  alMut  him  could  misapprehend  them. 
The  defendant  was  capable  of  reading  the 
contract,  and  had  ample  oppoitunity  of  doing 
so,  and  of  examining  it  as  fully  as  be  desired, 
before  executing  it.  It  is  undisputed  that  be 
either  read  it  over  himseU  with  the  plaintiff, 
or  tliat  the  plaintiff  read  it  over  to  him.  lie- 
fore  he  signed  it,  and,  if  the  latter,  ttiere  is 
no  evidence  that  plaintiff  did  not  read  it  cor- 
rectly to  him.  Defendant  nowtiere  testiH» 
that  he  understood,  when  he  signed  it,  that 
it  contained  any  different  or  other  woi'ds  or 
language  from  those  that  are  actually  in  it. 
The  must  that  can  be  claimed  for  his  testi- 
mony is  that  be  did  not  understand  the  mean- 
ing or  legal  effect  of  the  language  as  written. 
No  excuse  is  shown  for  any  such  misunder- 
standing, and  the  mistake,  if  any,  must  have 
been  due  solely  to  defendant's  own  gross 
carelessness  and  inexcusable  inattention. 
There  is  nothing  unconscionable  or  hard 
about  the  contract,  anless  it  be  the  inadequacy 
of  the  price,  and  this  is  not  so  gross  as  to  be 
evidence  of  fraud.  Upon  the  trial  plaintiff 
testified  positively  that  the  writing  correctly 
embodied  the  exact  terms  of  the  actual  agree- 
ment of  the  parties.  Tbe  only  direct  evi- 
dence opposed  to  this,  was  the  oath  of  the  de- 
fendant. We  know  ot  no  rule  of  law  that 
wiU  permit  a  man  to  be  relieved  from  his 
contract  under  such  circumstances.  If,  on 
such  a  state  of  facts,  a  person  can  evade  per- 
formance by  merely  saying  that  he  did  not 
know  what  he  was  doing,  or  did  not  under> 
ntand  the  language  of  the  instrument  which 
he  executed,  written  contracts  would  be  of 
little  value. 

riiere  are  many  cases  where  equity  will 
refuse  to  enforce  the  specific  performance  of 
an  agreement  against  a  party  who  entered 
into  it  under  a  mistake,  although  the  plain- 
tiff WHS  nut  guilty  of  any  improper  conduct, 
and  the  mistake  was  solely  that  of  defendant. 
When  and  under  what  circumstances  such 
mistiikes  are  relievable  it  would  be  impracti- 
cable, as  well  as  unsafe,  to  attempt  to  enu- 
merate. But  one  principle  will,  we  think,  be 
found  to  run  through  all  the  cases,  viz.,  it 
must  not  be  a  mistake  due  solely  to  the  neg- 
ligence and  want  of  reasonable  rare  on  the 
part  of  liim  who  asks  for  relief.  Where  there 
has  been  no  fraud  or  misrepresentation,  and 
the  terms  of  the  contract  were  unambigoous, 
so  'that  there  was  no  reasonable  ground  or 
excuse  for  a  mistake,  it  is  not  sutflcient,  in 
order  to  resist  specific  performance,  for  a 
party  to  say  tiiat  he  did  not  anderstand  its 
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meaning.  Fry,  Spec.  Perf.  §  783;  Wat. 
Spec.  Per.  §  858;  Kerr,  Fraud  &  M.  407,  418. 
Judgment  reversed. 


BBOWN  fl.  COBBIN  et  oZ. 
iSuprtme  Court  of  Mtnnetota.     Hay  S4,  1889.) 

COBPOKATIONS— TUt-TlTLBB. 

1.  Gten.  St.  1866,  c.  84,  {  45,  as  amended  by  Laws 
1878,  e.  18,  authorized,  under  the  ezpreesion  "or 
other  lawful  business, "  the  formation  of  corpora- 
tions for  carrying  on  any  kind  of  lawful  business, 
for  pecuniary  profit,  not  elsewhere  specially  pro- 
vided for,  although  not  of  the  same  kind  aa  any  of 
thoeo  prey iously  enumerated  in  the  section  referred 
to. 

3.  Want  of  jurisdiction  of  the  court  to  render  a 
tax  judgment  may  be  shown  by  eyidence  de  hori 
the  record. 

3.  A  tax  judgment  held  voli  for  want  of  juris- 
diction, because  no  newspaper  had  been  designated 
in  which  to  publish  the  delinquent  list. 

4.  Where  a  parchaser  at  a  tax-sale,  whose  title  is 
▼oid,  seeks  to  enforce  a  lien  on  the  land  for  the 
amount  of  taxes  paid  subsequent  to  bis  purchase, 
the  county  treasurer's  receipt  is  only  evidence  of 
the  f^t  of  payment,  but  not  of  the  existence  of 
any  tax  against  the  land. 

(SuUahus  bv  the  Cmirt) 

Appeal  from  district  court,  Becker  coun- 
ty; Mills  and  Ba2:t£B,  Judj^cs. 

Action  to  determine  adverse  claim,  by  Al< 
men  C.  Brown  against  Austin  Corbin  and 
others.    Defendants  appeal. 

Reynolds  A  Stewart,  for  appellants.  C. 
D.  Kerr  and  Harris  Riohardsim,  for  re- 
spondent. 

MiTCiTELL,  J.  Tliis  was  an  faction  to  de- 
termine adverse  claim  to  vacant  and  unoc- 
«upied  real  estate  of  wliicb  plaintiS  claimed 
to  be  the  owner  under  ttie  patent  title.  The 
answer  alleged  title  in  defendant  Corbin  by 
virtue  of  a  tax-deed  under  a  judgment  ren- 
dered in  1874  for  the  tax  of  1873.  and  further 
alleged  payment  by  him  of  taxes  for  certain 
subsequent  years,' and  asked  that,  in  case  bis 
tax-title  was  held  void,  the  taxes  paid  by  him 
should  be  adjudged  a  lien  on  the  land.  The 
new  matter  in  the  answer  was  put  in  issue 
by  the  reply.  Upon  the  trial  the  plaintiff 
proved  his  claim  of  title  from  the  patentee  of 
the  United  States  through  an  alleged  corpora- 
tion called  the  "Detroit  Townsite  &  Land 
Company,"  organized  in  April,  1873,  under 
title  2,  c.  34,  Gen.  St.  1866,  as  amended  in 
1868-1869  and  1873,  for  the  purpose,  as  stated 
in  its  articles  of  association,  of  purchasing 
and  holding  real  estate,  subdividing  the  same 
into  town  or  village  lot:)  and  townsites,  and 
selling  and  dispusiug  of  the  same.  The  only 
points  made  by  defendants  against  tills  chain 
of  title  are:  First,  that  there  was  not  at  liie 
time  of  the  organization  of  the  company  any 
authority  for  the  formation  of  corporations 
for  tlie  purposes  specitied  in  its  articles  of 
association ;  second,  that  the  proper  organiza- 
tion was  not  proven,  because  it  was  not 
siiown  that  the  articles  were  ever  published, 
or  any  affidavit  of  their  publicatitm  filed  in 
the  office  of  the  secretary  of  state. 

1.  Assuming  that  defendants  were  in  posi- 
tion to  raise  tliese  points  in  this  case,  we  are 
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of  opinion  that  neither  of  them  is  well 
taken.  The  first  point  all  hinges  upon  the. 
effect  and  force  to  be  given  to  the  expression 
"or  other  lawful  business, "  as  used  in  the 
statute  referred  to.  St.  1866,  c.  34,  §  45.  as 
amended  by  Laws  1873,  a  13.  As  originully 
enacted,  this  statute  authorized  the  formation 
of  corporations  for  various  kinds  of  business 
spiciQcally .enumerated.  To  these  others 
were  added  by  an  amendment  in  1868,  and 
still  others  in  1869.  Finally,  in  March, 
1873,  it  was  again  amended  so  as  to  include  a 
variety  of  still  other  lunds  of  business  specifi- 
cally enumerated,  and  then  adding  the  gen- 
eral words  "or  other  hiwful  business."  De- 
fendants invoke  the  rule  that  when  particular 
words  are  followed  by  general  ones,  the  gen- 
eral words  are  restricted  in  meaning  tu  ob- 
jects of  the  kind  particularly  enuuierated, 
and  therefore  that  the  phrase  "or  other  law- 
ful business"  must  be  limited  to  a  business 
of  the  same  kind  as  those  previously  enu- 
merated. We  think  the  rule  invoked  is  not 
applicable,  at  least  in  the  narrow  and  re- 
stricted sense  in  which  defendants  seek  to  ap- 
ply it.  The  kinds  of  business  specifically 
enumerated  bear  no  common  analogy  to  each 
other  except  that  they  are  all  for  pecuniary 
profit,  and  of  strictly  private  character  as 
distinguislied  from  those  to  be  carried  on  by 
quasi  public  corporations  authorized  to  exer- 
cise the  right  of  eminentdomain.  Evidently 
tlte  expression  "or  other  lawful  business" 
was  added  as  a  sort  of  catch-all  for  the  pur- 
pose of  including  any  kind  of  business  for 
pecuniary  profit  not  elsewhere  provided  for, 
and  which  might  have  been  omitted  from 
tbe  previous  particular  enumeration. 

2.  The  plaintifC  introduced  in  evideace  a. 
certified  copy  of  the  articles  of  association  filed 
in  the  offlce  of  the  secretary  of  state;  also  tbe 
record  of  them  in  tbe  office  of  the  register  of 
deeds  of  the  county  where  the  principal  place 
of  bu^ness  of  the  corporation  was  to  be.  In 
any  view  of  the  case,  the  organization  of  the 
corporation  was  sufficiently  proved  by  this 
evidence,  when  taken  in  connection  with  the 
curative  legislation  of  Laws  1881,  Ex.  Sess. 
c.  62;  Laws  1885,  c.  156;  Laws  1887,  c.  132. 

8.  The  tax  judgment  under  which  defend- 
ants claimed  title  was  clearly  void  for  want  of 
jurisdiction  of  tlie  court  to  render  it,  for  the 
reason  that  no  newspaper  had  ever  been 
designated  in  which  to  pirblish  tbe  delinquent 
list.  This  was  sufficiently  pro  ve<l  by  evidence 
showing  that  there  waa  no  record  or  file  in 
the  office  of  the  county  auditor  or  the  clerk  of 
the  court  of  any  such  designation.  This  evi- 
deace was  competent.  The  right  to  attack  a 
tax  judgment  for  want  of  jurisdiction  is  not 
limited  to  cases  where  the  fact  appears  on 
the  face  of  tbe  record  itself.  Tbe  statute,  as 
always  construed  by  this  court,  expressly  al- 
lows the  want  of  jurisdiction  to  be  proven  by 
any  competent  evidence  ci«  fwrs  the  record. 
Laws  1874,  c.  2,  §  IS;  Oen.  St.  1878,  c.  11. 
§  85;  Eastman  v.  Linn,  26  Minn.  215; 
Chauncey  v.  AVass,  85  Minn.  1,  25  N.  W. 
liep.  457,  and  30 1^.  W.  Bep.  826, 
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4.  The  contention  that  defendant  Corbin 
was  entitled,  under  section  138,  c.  1,  Laws 
1874,  to  a  lien  on  the  land  for  the  amount  of 
taxes  be  had  paid  is  disposed  of  by  the  fact 
that  he  offered  no  evidence  to  prove  the  as- 
sessment or  levy  of  any  such  taxes.  As  to 
the  tax  for  1873  he  introduced  only  the  void 
tax  judgment,  which  clearly  proved  nothing. 
As  to  the  taxes  for  subsequent,  years  he  of- 
fered nothing  except  the  receipts  of  the  county 
treasurer.  These  receipts  would  be  no  evi- 
dence, inthiscase,  of  thelevyand  assessment 
of  any  taxes.  As  official  documents  which 
the  law  requires  the  county  treasurer  to  exe- 
cute they  would  be  evidence  of  the  fact  of 
payment,  but  nothing  more.  Weimer  v. 
Porter.  42  Mich.  569.  4  N.  W.  Rep.  806;  Mil- 
ler V.  Hurford,  13  Neb.  14,  12  N.  W.  Rep. 
8o2.    Order  affirmed. 

GiLFiLLAN,  C.  J.,  absent  on  account  of  ill- 
ness, took  no  part. 


Stokoe  v.  St.  Paul,  M.  &  M.  Rt.  Co. 
(Supreme  Court  of  Minneaota.    May  81, 1889.) 

WlTNJMS— ATTORUBT  AND  ClIIST— SeCONDART 
EVIDRNOB. 

An  attorney  is  not  obliged  to  produce  a  writing 
intruBted  to  nim  by  his  client,  or  to  disclose  its 
contents,  without  his  consent,  but  he  may  be  re- 

?uired  to  state  whether  he  has  it  in  his  possession, 
or  the  purpose  of  authorizing  the  adverse  party 
to  give  parol  evidence  ol  its  contents. 
(Syllabui  by  the  Court.) 

Appeal  from  district  court,  Stearns  coun- 
ty; Searle:,  Judge. 

Action  by  Thomas  A.  Stokoe  against  the 
St.  Paul,  Minneapolis  &  Manitoba  Railway 
Company,  to  recover  damages  for  personal 
injuries.    Plaintiff  appeals. 

O.  W.  Baldwin  aSid  L.  S.  Thomas,  for  ap- 
pellant. Seynolda  dk  Btetoart  and  Jf.  It. 
Qrover,  for  respondent 

Yandebburob,  J.  The  plaintiff,  who  was 
an  employ^  of  the  defendant,  was  injured 
while  coupling  freight  cars.  He  complains 
that  the  accident  causing  the  In  j  ury  happened 
without  fault  on  his  pnrt,  by  reason  of  the 
unsafe  coupling  attachment  or  draw-bar  left 
in  use  on  one  of  the  cars,  and  which  was  of 
an  old  and  inferior  kind  or  pattern,  the  de- 
fects and  dangers  of  wliich  he  descrit)ed  to 
the  jury,  and  contrasted  with  the  later  and 
improved  couplers  in  use  on  other  of  defend- 
ant's cars.  Other  experienced  brakemen  also 
testified  upon  the  same  subject.  We  think 
there  was  evidence  for  the  consideration  of 
the  jury  on  this  branch  of  the  case. 

One  of  the  defenses  in  the  case  is  an  al- 
leged  release  by  plaintiff  of  his  claim  for 
damages,  which  plaintiff  insists  was  procured 
by  fraud,  and  it  was  material  to  his  case  to 
have  it  produced  or  its  contents  proved  on 
the  trial.  One  of  the  defendant's  attorneys, 
present  in  court,  was  sworn  on  l)ehalf  of  the 
plaintiff,  and  was  asl^ed  if  he  bad  in  his 
possession  the  release  in  question.    Here- 


fused  to  answer,  on  the  ground  of  his  privi- 
lege Hs  an  attorney  in  the  case,  and  the  court 
sustained  the  objection.  Secondary  evidence 
was  therefore  not  allowed,  and  the  action 
wus  thereupon  dismissed,  on  defendant's 
motion.  Tlie  court  erred  in  not  requiring 
the  witness  to  answer.  The  attorneys  for 
the  defendant  were  not  bound  to  produce 
writings  intrusted  to  them  by  their  client, 
either  after  notice  to  produce  them  or  upon 
demand  in  court,  nor  to  give  evidence  of 
their  contents,  but  they  could  not  prevent 
the  plaintiff  from  giving  evidence  of  their 
contents,  if  proper  notice  had  been  served, 
or  if,  having  the  same  in  their  possession, 
they  were  able  to  produce  them  on  the  trial; 
and  hence  the  rule  is  well  settled  that  an  at- 
torney may  be  compelled  to  state  whether  he 
has  the  required  instrument  in  bis  posses- 
sion, for  the  purpose  of  authorizing  the  ad- 
verse party  to  give  parol  evidence  of  its  con- 
tents. Brandt  v.  Klein,  17  Johns.  *336; 
Mitchell's  Case,  12  Abb.  Pr.  258;  Coveney  v. 
Tannahill,  1  Hill,  33;  1  Greenl.  Ev.  §  241. 
Order  reversed. 


Mason  v.  Goodnow  et  al. 
(.Supreme  Court  of  Minnesota.    June  4,  1889.) 

MORTOAQBS — SAI.B  UNDER  PoWER. 

A  "specifio  lien  mortgage"  upon  several  lots  ap- 
portioned the  sum  secured  among  the  several  lots, 
specifying  the  amount  for  which  each  was  liable, 
and  providing  that  each  lot  was  mortgaged  for  that 
sum,  "and  for  no  other  sum  whatever;"  also  that, 
in  case  of  default  to  pay  any  of  these  sums,  or  in 
soy  of  the  conditions  of  the  mortgage,  "so  far  as 
It  affected  either  of  said  lots, "  then  the  whole  prin- 
cipal sum  represented  by  such  lot  or  lots  miffht  he 
declared  due,  and  the  mortgage  foreclosed  ror  the 
whole  sum  as  to  such  lot  or  lots  whereof  there 
shall  have  been  default, — "it  being  the  intention 
that  this  mortgage  shall  be  regarded,  and  is  here- 
by made,  a  separate  and  distinct  mortgage  for  each 
and  every  lot,  •  •  •  and  that  a  default  in  the 
payment  of  either  of  the  sums  mentioned  in  said 
apportionment,  *  *  *  or  interest  or  taxes,  as 
herein  set  forth,  shall  render  operative  the  power 
of  sale  only  as  far  as  it  extends  to  the  lot  or  lots 
whereon  suob  default  shall  have  been  made." 
Held,  that  this  constituted,  in  legal  effect,  a  sep- 
arate mortgage  on  each  lot^  to  secure  a  separate 
and  distinct  sum,  although  for  convenience  all 
united  In  one  instrument;  that  while,  in  case  of 
default  on  several  of  the  lots,  the  mortgagee  may 
foreclose  as  to  all  the  lots  in  default  in  one  notice 
of  sale,  yet  snch  notice  must  state  the  amount 
claimed  to  be  due  on  each  lot  separately. 

{Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin 
county;  Locuken,  Judge. 

Action  by  Benjamin  A.  Mason  against  Ed- 
ward A.  Goodnow  and  others,  to  set  aside  a 
foreclosure  of  a  mortgage.   Plaintiff  appeals. 

Morison,  Flannery  &  Cooke,  for  appellant. 
P.  M.  Woodman,  for  respondents. 

MiTOHELL,  J.  Action  to  set  aside  a  fore- 
closure, under  a  power,  of  an  instrument 
similar  in  form  to  that  considered  in  Hull  v. 
King,  38  Minn.  349.  37  N.  W.  Rep.  792.  In 
that  case  the  objection  was  to  the  mode  of 
making  the  sale,  while  in  the  present  it  is 
to  the  notice.  The  total  sum  secured  was 
91|300,  which  was  apportioned  among  the 
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different  lots,  so  that  each  one  was  "conveyed 
and  mortgaged,  respectively,  for  the  specific 
sum  set  opposite  to  it  in  the  following  tabu- 
lar description  of  the  premises  herein  and 
hereby  mortgaged,  and  for  no  other  sum 
whatever."  Then  follows  the  description 
of  the  several  lots,  specifying  the  sum  for 
which  each  lot,  respectively,  was  mortgaged. 
The  instrument  also  provided  that,  in  case 
of  the  failare  of  the  mort(;agor  to  pay  tnxes, 
the  mortgagee  might  pay  them,  and  tack  the 
same  as  an  additional  Hen  "on  that  lot  here- 
inbefore described  wherefore  such  failure  oc- 
curred;" also  that,  in  case  of  the  default  of 
the  mortgagor  to  pay  either  of  the  several 
sums  of  money,  or  in  any  of  the  conditions 
in  the  mortgages  contained,  "so  far  as  it  af- 
fects either  of  said  lots,  then  tlie  whole  prin- 
cipal sum  represented  by  such  lot  or  lots 
whereon  default  shall  occur  herein,  according 
to  the  foregoing  tabular  description  of  said 
debt,"  shall,  at  the  election  of  the  mortgagee, 
become  due  and  payable,  and  he  be  author- 
ized to  foreclose  at  once  for  the  whole  sum, 
"as  to  such  lot  or  lots  hereinbefore  described, 
whereof  there  shall  have  been  default, 
*  *  *  and  to  sell  said  lot  at  public  auc- 
tion, agreeably  to  the  statute,"  and  outof  the 
proceeds  to  retain  the  (irincipal  and  interest 
on  the  sum  or  sums  so  elected  to  be  foreclosed 
for,  together  with  costs,  including  attorney's 
fees  for  foreclosing  "in  each  and  every  case," 
and  pay  the  overplus  to  the  mortgagor, — "it 
being  the  intention  hereof  that  this  mortgage 
shall  be  regarded,  and  is  hereby  made  a  sep- 
arate and  distinct  instrument  and  mortgage 
for  each  and  every  of  the  lots  and  parcels  of 
land  hereinbefore  described,  and  that  a  de- 
fault in  the  payment  of  either  of  the  several 
sums  mentioned  in  said  apportionmeut  and 
tabular  arrangement,  or  interest  or  taxes,  as 
herein  set  forth,  shall  render  operative  the 
power  of  sale  herein  contained  only  as  far  as 
it  extends  to  the  lots  or  parcels  of  land  where- 
on such  default  shall  have  occurred."  The 
mortgagee  proceeded  to  foreclose  upon  two  of 
the  three  lots  included  in  the  conveyance, 
and  separately  described  in  the  tabular  state- 
ment referred  to,  both  in  one  notice  of  sale, 
which  described  the  instrument  as  if  a  mort- 
gage of  the  ordinary  form  on  both  lots,  and 
stated  the  whole  amount  claimed  to  be  due 
on  the  two  in  gross,  but  did  not  state  the 
amount  claimed  to  be  due  on  each  lot  sepa- 
rately. 

Two  objections  are  made  to  this  notice: 
(1)  That,  the  instrument  being  separate  and 
several  mortgages  on  each  lot,  these  cannot 
be  united  in  one  notice  of  sale;  (2)  that  the 
notice  of  sale  did  not  comply  with  the  re- 
quirements of  the  statute,  because  it  did  not 
state  the  amount  claimed  to  be  due  on  each 
lot  separately.  The  first  objection  we  do  not 
think  well  taken.  If  there  be  default  as  to 
two  or  more  of  the  lots  mortgaged  by  an  in- 
stroment  of  this  kind,  we  can  see  no  reason 
why  the  mortgagee  may  not  proceed  to  fore- 
close in  the  same  proceedings  as  to  all  lots 
that  are  in  default,  and  include  all  in  one 


notice,  provided  it  contain  as  to  each  all  the 
statements  required  by  sttitnte.  Such  a  no- 
tice would  accomplish  all  that  the  statute  de- 
signed it  for.  It  could  prejudice  no  one;  on 
the  contrary,  would  be  less  expensive  to  the 
mortgagor  than  if  separate  proceedings  were 
had,  and  a  separate  notice  published  as  to  each 
lot.  But  we  think  the  second  objection  is  well 
taken.  As  was  said  in  Hull  v.  King,  supra, 
the  instrument  is  in  legal  effect  a  separate  and 
distinct  mortgage  on  each  lot  to  secure  sev- 
eral separate  and  distinct  sums  of  money. 
One  lot  is  no  more  liable  for  the  sums  secured 
on  the  other  lots  than  if  mortgaged  by  a  sep- 
arate instrument.  A  default  as  to  one  cre- 
ates no  default  as  to  the  othera.  The  stntute 
requires  that  the  notice  of  sale  shall  stato, 
among  other  things,  the  amount  claimed  to 
be  due  thereon  at  the  date  of  the  notice,  and 
what  the  statute  requires  must  be  substan- 
tially complied  with.  The  purpose  of  this 
requirement  is  manifest.  It  is  that  the  per- 
sons interested  may  know  bow  much  is 
claimed  ag^nst  their  property,  so  that  they 
may  take  action  accordingly.  It  is  not  enough 
that  it  refers  to  the  record,  which  may  fur- 
nish the  means  of  ascertaining  the  informa- 
tion. The  notice  must  contain  it.  Spencer, 
v.  Annan,  4  Minn.  542,  (Gil.  426;)  Martin 
T.  Baldwin.  80  Minn.  537,  16  N.  W.  Rep. 
449.  The  very  object  of  putting  mortgage 
security  in  this  form  is  to  enable  the  differ- 
ent lots  to  be  sold  to  different  parties,  sub- 
ject only  to  their  respective  shares  of  the  debt 
as  apportioned  in  the  conveyance.  This  no- 
tice gives  a  party  no  information  whatever 
as  to  how  much  is  due,  or  claimed  to  be  due, 
on  any  particular  lot,  but  merely  states  the 
amount  claimed  on  the  whole,  as  if  all  the 
lots  were  liable  in  solido  for  that  amount. 
To  hold  such  a  notice  good  would  in  our 
judgment  defeat  the  very  purpose  which  the 
statute  designed  to  accomplish.  The  sugges- 
tion of  respondent  that  the  sum  named  in  the 
notice  may  be  presumed  to  be  the  amount 
claimed  to  be  due  on  each  lot  is  without  force. 
It  is  conclusively  negatived  by  the  contents 
of  the  mortgage  and  notice  themselves.  Or- 
der reversed. 


Vawtsb  v.  Crafts. 
(Supreme  Court  of  Minnesota.   Jane  4, 1889.) 

hobtoaobs  —  covbhahts  rusmko  with  thb 
Land. 

A  mortgage  open  a  tract  of  land  to  secure  pay- 
ment of  a  sum  of  money  at  certain  dates  contained 
an  agreement  that  the  mortgagor  should  plat  the 
land  into  lOO  lots,  of  uniform  size,  and  that  the 
mortgagee  should  release  any  of  the  lots  when  thns 
platted,  upon  payment  of  a  speotfled  sum  for  eaoli 
lot.  The  mortgage  also  contained  the  usual  con- 
dition that,  in  case  of  default  In  any  of  the  cove- 
nants or  conditions  of  the  mortgage,  the  mortgagee 
might  sell  the  mortgaged  premises,  and  out  of  the 
proceeds  retain  the  amount  due  on  the  mortgage. 
Held,  that  the  covenant  as  to  partial  releases  ran 
wiUi  the  land,  and  inured  to  the  benefit  of  the 
grantee  of  the  mortgagor,  who  purchased  one  of 
the  lots  into  whloh  the  land  was  platted ;  also  that 
the  right  to  a  release  was  not  terminated  by  a  de- 
fault In  the  payment  of  the  sum  secured  by  the 
mortgage,  but  continued  In  force  until  the  moiitv. 
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KSgee  had  f ally  executed  the  power  by  sale  of  the 
Mortgaged  premises. 
(SvUofriM  by  the  Court.) 

Appeal  from  district  court,  Hennepin 
•winty;  Young,  Judge. 

Action  by  Eliza  M.  Yawter  against  Amasa 
Ctatts,  to  procure  a  release  ot  land  from  a 
atorlgage.    Plaintiff  appeals. 

Little  <&  Nunn,  for  appellant.  Julius  E. 
Miner,  for  respondent. 

Mitchell,  J.  This  appeal  presents  the 
following  state  of  facta:  Monroe  Bros,  and 
7oster,  the  owners  of  a  20-acre  tract  of  land, 
•n  February  25,  1882,  executed  a  raortgnge 
•n  it  to  defendant  for  the  payment  of  $11,- 
250,  as  follows:  $8,250  on  or  before  three 
years,  $4,000  on  or  before  four  yeai-s,  and 
$4,000  five  years  from  date,  and  interest 
thereon  according  to  the  conditions  of  three 
promissory  notes.  The  mortgage  contained 
the  usual  provision  that,  if  default  should  be 
aaade  in  the  payment  of  said  sum  or  interest, 
or  any  part  thereof,  at  the  times  specified, 
tbe  mortgagee  was  authorized  to  sell  the 
mortgaged  premises  agreeably  to  the  statute, 
and  out  of  the  proceeds  retain  the  principal 
and  interest  due  on  said  notes,  and  all  taxes 
Mt  the  land,  together  with  coats  and  charges, 
ttcand  pay  the  overplus,  if  any,  to  the  mort- 
gagora.  It  also  contained  the  following  provis- 
ion :  "  It  is  understood  and  agreed  by  and  be- 
tween the  parties  to  this  instrument  that  the 
■bove-described  land  shall  l>e  platted  into  not 
less  than  one  hundred  lots,  of  uniform  size, 
and  that  the  party  of  the  second  part  shall 
lelease  any  of  the  lots  in  the  north  half  of 
■aid  land  apon  the  payment  of  $140  each, 
and  any  of  the  lots,  when  platted  as  afore- 
aaid,  in  the  south  half  of  said  land,  upon 
|iajment  of  $85  for  each  lot. "  In  accordance 
with  this  agreement,  the  mortgagors  platted 
the  land  into  one  hundred  lots,  and  after- 
wi^Fds,  from  time  to  time,  the  larger  part  of 
ttte  lots  were  released,  until  on  July  16, 1888, 
there  remained  unreleased  only  eight  lots, 
ineluding  the  two  then  and  now  owned  by 
flaintifl:  and  there  remained  due  on  the 
mortgage  a  balance  of  $1,215  for  principal, 
interest,  and  taxes.  The  plaintiff  acquired 
ker  two  lots  (which  are  in  the  south  half  of 
tbe  land)  through  conveyances  from  the 
Bortgagors.  at  what  time  does  not  appear, 
Mcept  tliat  it  was  prior  to  July  16. 1888. 
Default  having  been  made  in  the  mortgage, 
defendant,  ou  the  date  liist  named,  proceeded 
to  foreclose  under  a  power,  and  advertised 
all  the  unreleased  lots  (including  plaintiff's) 
for  sale  on  September  lOtb.  On  the  4th  day 
ef  September  plaintiff  tendered  defendant  the 
sum  of  $170,  with  interest  and  costs  of  fore- 
closure proceedings,  amounting  in  all  to 
$261,  and  demanded  a  release  of  her  lots. 
This  the  defendant  refused  to  give,  unless 
ahe  paid  the  whole  amount  due  on  the  mort- 
gage; whereupon  plaintiff  brought  this  action 
to  compel  a  release  offering  to  pay  therefor 
$170,  and  such  furtlier  sum  as  the  court 
might  find  due  on  the  lota. 


The  case  turns  entirely  npon  the  force  and 
effect  to  be  given  to  this  agreement  regard- 
ing partial  releases.  It  must  be  conceded  at 
the  outset  that  this  mortgage  is  not  the  same 
in  all  respects  as  those  considered  in  Hull  v. 
King,  38  Minn.  349,  37  N.  W.  Rep.  792,  and 
Mason  v.  Guodnow,  ante,  482,  (decided  at 
the  present  term.)  It  is  a  single  mortgage 
on  the  whole  tract,  to  secure  the  full  sum  of 
$11,250,  but  with  the  privilege  or  right  to  the 
mortgagors,  after  platting  the  land,  to  have 
any  lot  released  upon  payment  of  a  apeoified 
sum,  which,  it  will  be  observed,  is  so  fixed 
that  the  aggregate  on  the  100  lots  would  ex- 
actly equal  $11,250,  the  principal  sum  se- 
cured by  the  mortgage. 

Defendant's  first  contention  is  that  this 
covenant  as  to  releases  is  a  purely  personal 
one  with  the  mortgagors,  and  did  not  pass 
with  the  land  to  their  grantees.    Much  ab- 
struse and  technical  learning  has  been  wasted 
in  discussing  the  question  what  are  and  what 
are  not  covenants  running  with  the  land. 
But  we  think  it  will  be  found,  by  consider- 
ing the  principle  underlying  the  subject,  that, 
according  to  the  best-considered  modem  au- 
thorities, the  law  corresponds  with  common 
sense,  and  annexes  a  covenant  to  the  land 
when  the  subject  of  it  is  something  to  be 
done  or  refrained  from,  about  or  touching, 
concerning  or  affecting,  the   covenantee's 
land,  (though  not  upon  it,)  which  would 
benefit  the  same,  or  increase  its  value  in  the 
hands  of  the  holder.    Shaber  v.  Water  Co., 
30  Minn.  179,  14  N.  W.  Rep.  874.    It  is  not 
necessary  here  to  enter  into  a  consideration 
of  the  distinction  in  certain  respects  that  mar 
exist  between  a  transfer  of  the  burden  of  a 
covenant  running  with  the  land  and  of  the 
benefit  of  the  covenant;  in  other  woi-ds,  of 
the  liability  to  fulfill  the  covenant,  and  of  the 
right  to  exact  its  performance.    The  rule,  we 
think,  is  universal  that  the  benefit  passes 
with  the  land  to  which  it  is  incident.    In  the 
case  at  bar  the  agreement  or  covenant  is  one 
relating  to  the  rights  of  the  partiea  in  the 
land.    It  affects  the  title,  and  hence  affects 
the  value  of  the  estate  of  the  holder.     The  re- 
lease Is  for  the  benefit  of  the  owner;  in  fact, 
no  one  but  the  owner  could  be  benefited  by 
it.    It  would  be  against  reason,  if  it  did  not 
innre  to  the  grantee  of  the  covenantee.     This 
provision  was  manifestly  inserted  in  the  mort- 
gage with  reference  to  the  sale  of  these  lota, 
when  platted,  to  different  parties,  and  to  fa- 
cilitate such  sales.    These  sales  could  be  made 
in  two  ways — Pint,  by  the  mortgagors  pay- 
ing the  sum  or  sums  stipulated,  and  obtain- 
ing a  release,  and  then  conveying  dear  title 
to  the  purchaser;  or,  teeond,  selling  subject 
to  the  mortgage,  and  leaving  it  to  the  pur- 
chaser to  pay  and  obtain  the  release.     It  is 
argoed,  from  the  fact  that  the  covenant  does 
not  contain  the  words  "or  assigns,"  it  waa 
intended  as  a  personal  one  with  the  mort- 
gagor.    We  do  not  think  this  fact  is  entitled 
to  any  weight.    The  question  must  be  deter* 
mined  from  the  nature  and  subject-matter 
of  tlie  covenant  itseU. 
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2.  It  Is  daimed,  however,  tliat  this  agree- 
ment to  give  rekaaes  is  conditioned  upon 
performance  by  the  muitgagoi-a  o(  nil  the 
covenants  and  conditions  of  the  mortgage. 
and  that,  as  default  had  been  made  in  these, 
the  right  to  demand  a  pHrlial  release  no 
longer  existed.    There  is  certainly  no  ex- 
press provision  to  this  effect.    By  its  terms 
the  covenant  is  unconditional.    If  there  is 
any  such  condition,  it  must  be  implied  from 
other  provisions  in  the  mortgage.    The  cov- 
enant is  not  in  its  nature  necessarily  depend- 
ent on  any  other  covenant  or  condition  in 
the  instrument.     The  fact  that  two  of  the 
notes  secured  by  the  mortgage  were  payable 
at  any  time,  at  the  option  of  the  mortgagors, 
is  so  equivocal  as  to  its  purpose  that  it  has 
no  special  bearing  upon  the  question.    Nei- 
ther is  there  any  special  signiflcance  iu  the 
fact  that,  in  fixing  the  sum  or  sums  to  be 
piiid  for  the  release,  no  provision  is  made  for 
interest.     The  difficulty,  if  any,  would  apply 
equally  in  case  of  releases  called  for  before  a 
default,  for  the  notes    bore  interest  from 
date.    As  the  amounts  were  fixed  so  as  to 
exactly  equal  in  the  aggregate  the  principal 
of  tlie  mortgage  debt,  we  think  it  would  be 
implied  that  in  each  case  each  lot  should  pay 
accrued  interest  on  its  proportionate  share  of 
the  debt.    If  this  be  not  so,  then  all  there  is 
of  it  is  that  defendant  made  a  contract  by 
wliicli  be  might  be  compelled  to  release  aU 
the  security  without  receiving  payment  of 
accrued    interest.    The   provisions    of   the 
mortgage,  as  to  foreclosure  and  sale  of  the 
mortgaged  premises  in  case  of  default,  do 
not  support  defendant's  construction  of  the 
covenant.    They  are  to  be  construed  in  con- 
nection with  that  covenant,  and  as  qualified 
by  it.    So  construed,  there  is  no  inconsist- 
ency between  them.    Reference  is  made  to 
the  supposed  injustice  and  unreasonableness 
of  construing  the  covenant  as  requiring  the 
mortgagee  to  execute  a  partial  release  after 
there  had  been  default  in  the  conditions  of 
the  naortgage,  and  interest  had  accrued,  and 
perhaps  expenses  incurred  in  commencing 
foreclosure  proceedings.    But  we  cannot  see 
suflScient  force  in  this  to  warrant  attaching 
by  implication  a  condition  or  limitation  to 
the  covenant.    If  the  mortgagee  is  paid  the 
proportionate  share  of  the  accrued  interest, 
and  reimbursed  for  his  expenses,  we  do  not 
see  how  he  can  be  prejudiced.     His  remain- 
ing securiiy  would  be  just  as  ample  as  if  the 
release  had  been  demanded  before  default, 
and,  in  case  foreclosure  proceedings  had  I>een 
commenced,  they  would  not  be  defeated  or 
affected,  as  to  the  remaining  lots,  by  the  exe- 
cution of  a  partial  release.    On  the  other 
hand,  a  contrary  construction  might  work 
harshly  against  purchasers  from  the  mort- 
gagors, and  defertt  the  very  purpose  for  which 
the  covenant  was  inserted.    Suppose  a  party 
had,  before  the  maturity  of  a  mortgage,  pur- 
chased a  lot  subject  to  it,  and  relying  on  his 
right  to  get  a  release  on  payment  of  a  stip- 
ulated sum,  and,  without  any  personal  de- 
fault oo  his  part,  and  without  his  knowl- 


I  edge,  the  mortgagor  should  default  in  pay- 
ment of  taxes  un  some  of  the  other  lots,  ioe- 
cording  to  the  contention  of  defendant.  Urn 
right  of  the  purchaser  to  a  release  would  haws 
absolutely  terminated,  and  he  could  then  sa«« 
his  property  only  by  paying  the  whole  sua 
secured  by  the  mortage.  Construing  this 
covenant  in  connection  with  the  othjsr  pre- 
visions of  the  mortgage,  and  in  the  light  cC 
the  manifest  purpose  which  it  was  designed  te 
subserve,  we  are  of  the  opinion  that  the  rigbt 
to  a  partial  release  upon  the  stipulated  terma 
continues  until  the  mortgagee  has  fully  exe- 
cuted the  power  by  sale  of  the  mortgage4 
premises.  See  Clark  v.  Fontain,  135  Mass. 
464,  144  Mass.  287,  10  N.  £.  Bep.  831.  U 
is  therefore  ordered  that  the  cause  be  re- 
manded, with  directions  to  the  district  couit 
to  render  judgment  compelling  defendant  te 
execute  a  release  upon  payment  of  the  sum 
of  9170,  and  all  accrued  interest  thereon,  to- 
gether with  the  costs  of  the  foreclosure  pro- 
ceediDga.    Ordered  accordingly. 


Beid  v.  Colbt  et  al. 
(Supreme  Court  of  Nebratka.    May  16, 1889.) 
Codntbb-Claim— Refohmatiom  of  Contract. 

1.  The  claim  of  defendants  in  the  nature  of  • 
counter-claim  for  damages  growing  out  of  the  al- 
leged misrepresentations  of  the  plaintiff,  at  tbe 
time  of  the  sale  and  transfer  by  bim  to  tliem  of  the 
farm  and  personal  property  thereon,  as  to  the 
amount  and  value  of  such  personal  property  there- 
on under  the  facts  and  ciroumstanoes  set  out  at 
length  in  the  opinion,  as  well  as  their  claim  for 
damages  of  a  similar  nature,  arising  from  their 
failure  to  obtain  the  immediate  possession  of  said 
farm  and  personal  property,  being  resisted  by  tha 
family  of  the  plaintiff,  he  being  absent  in  the  pen- 
itentiary, hela  inadmissible,  and  rightly  rejected 
by  the  trial  court. 

2.  The  claim  of  defendants  that  in  the  ezecutioa 
of  the  note  and  mortgage  sued  on  by  C.  and  H.  to 
R.  there  was  a  mistake,  whereby  said  note  and 
mortgage  ware  drafted,  made,  and  executed,  so  aa 
to  reoidand  represent  a  sum  $1,000  too  much,  and  ia 
excess  of  the  snm  actually  agreed  upon  and  in- 
tended, held  to  be  supported  by  tbe  overwhelming 
weight  of  evidence,  and  that  the  finding  of  the 
trial  ooart  agidnst  such  claim  is  clearly  wrong. 

3.  Where  a  verdict  or  finding  is  clearly  wrong, 
it  should  be  set  aside.   Seymour  v.  Street,  5  Neb.  8£ 

{Syllabiia  bu  the  Court.) 

Appeal  from  district  court,  Gage  county; 
Bboady,  Judge. 

A.  Hardy  and  A,  H.  Babcook,  for  plaintiff. 
Pemherton  <t  Bush,  C.  0.  Bates,  and  Iftw- 
toood,  Amet  <t  Kelly,  for  defendants. 

Cobb,  J.  The  plaintiff  commenced  his  Mo- 
tion in  the  district  court  of  Gage  county,  for 
the  foreclosure  of  a  real-estate  mortgage  exe- 
cuted by  L.  W.  Colby  and  Alfred  Hazlett,  te- 
gether  with  their  wives,  to  secure  the  pay- 
ment of  a  promissory  note  execut»-d  by  theit 
to  him  for  the  sum  of  812,000,  with  interest 
at  10  per  cent,  per  annum,  dated  March  7, 
1884,  and  payable  March  7,  1885. 

Tbe  plaintiff's  petition,  after  setting  forth 
the  execution  and  delivery  of  tbe  note,  an4 
the  execution,  acknowledgment,  delivery, 
and  recording  of  the  morlgiige,  contained  Ub 
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statement  that  "the  defendants  have  not  paid 
the  amount  secured  by  the  said  mortf^i^age,  ex- 
cept the  sum  of  840,  on  March  24,  1884,  and 
the  sum  of  $1,791.15,  April  9,  1884,  and  the 
further  sum  of  $460,  April  17, 1884,  and  there 
now  remains  due  and  unpaid  thereon  the  sum 
of  $13,564.47,  (February  4. 1888.)" 

The  defendants,  by  their  joint  answer,  al- 
leged as  follows: 

"(1)  They  admit  that  on  March  7. 1884, 
the  defendants  L.  W.  Colby  and  Alfred  Haz- 
lett  made  and  delivered  to  the  plaintiff  their 
promissory  note,  as  set  out  in  the  plaintiff's 
petition,  and  that  to  secure  the  payment  of 
the  note  they,  with  the  defendants  Clara 
B.  Colby  and  Sibby  Hazlett,  on  the  same 
day,  executed  and  delivered  to  the  plain- 
tiffs the  mortgage  deed  in  the  plaintifF's  pe- 
tition described,  which  was  duly  recorded  in 
the  county  clerk's  oflScd.  That  they  have 
paid  on  said  note  sums  amounting  to 
82,291. 15.  Tbat  on  or  about  March  15, 1884, 
said  defendants  L.  W.  Colby  wnd  Clara,  his 
wife,  and  Alfred  Hazlett  and  Sibby,  his  wife, 
executed  and  delivered  to  the  defendant  Will- 
iam H.  Kilpatrick  a  warranty  deed  to  the 
mortgaged  premises,  and  that  on  January  15, 
1885,  the  said  Kilpatrick  executed  and  de- 
livered to  the  said  Colby  a  warranty  deed  to 
the  mortgaged  premises;  and  they  deny  each 
and  every  ^legation  in  said  petition,  except 
the  matters  and  things  expressly  admitted. 

"(2)  That  on  March  7. 1884,  at  the  time 
of  the  execution  of  the  mortgage  set  forth  in 
the  plaintia's  petition,  the  plaintiff,  William 
H.  Beid,  was  indebted  to  tlie  defendants  L. 
W.  Colby  and  Alfred  Hazlett  in  the  sum  of 
$5,000,  for  professional  services  and  legal  ex- 
penses in.the  prosecution  of  the  State  of  Ne- 
braska V.  WUIiam  H.  Beid.  That  for  the 
purpose  of  liquidating  said  indebtedness,  and 
inducing  the  defendants  Colby  &  Hazlett 
and  William  H.  Kilpatrick  to  purchase  said 
mortgaged  premises,  and  a  large  amount  of 
personal  property  in  connection  therewith, 
and  to  induce  the  defendant  AVilliam  H.  Kil- 
patrick to  advance  money  sufficient  to  pay 
said  indebtedness  to  Colby  &  Hazlett,  and 
to  pay  other  accounts  of  costs  and  indebted- 
ness to  other  parties  then  required  to  be  paid 
by  the  plaintiff,  he  represented  and  made  the 
following  statements  in  regard  to  the  prem- 
ises and  personal  property:  That  he  was  the 
owner  in  fee  of  the  mortgaged  premises,  that 
the  same  was  free  and  clear  of  all  liens  and 
incumbrances,  and  that  the  same  was  in  his 
possession,  and  that  he  had  lawful  authority 
to  sell  and  convey  the  same,  and  to  deliver 
poasfssion  tliereof,  and  that  it  was  of  the 
value  of  $14,000,  and  that  he  was  the  owner 
and  was  in  possession  of  a  large  amount  of 
personal  property  on  said  premises,  and  has 
good  right  and  lawful  authority  to  sell  the 
same,  to-wit:  10  head  of  horses,  20  head  of 
cows,  30  3-year-old  steers,  20  2-year-old  cat- 
tle, 12  yearling  calves,  60  head  of  hogs,  3 
lumber-wagons,  1  spring-wagon,  2,000  bus. 
corn  in  crib  and  field,  3  sets  of  double  har- 
ness, 1  harvester,  1  corn-planter,  2  harrows, 


1  hay-rake,  3  plows,  1  stove,  1  table,  and  5 
(hairs,  and  a  large  amount  of  household 
property,  cooking  utensils,  and  other  person- 
al property,  of  the  value  of  $4,000;  whereas, 
in  fact,  the  plaintiff  was  not  the  owner,  nor 
was  he  in  possession,  of  said  property,  nor 
was  it  of  the  valae  of  $4,000.  That  said 
plaintiff  was  the  owner  and  in  possession  of 
only  the  following  personal  property,  of  val- 
ue not  exceeding  $1,000,  to-wit:  10  bogs, 
10  cows,  4  horses,  12  two-year  olds,  10  year- 
lings, 2  calves,  1  spring-wagon,  8  plows,  2 
sets  of  harness,  1  table,  5  chairs,  1  cook- 
stove,  600  bus.  corn;  and  said  mortgaged 
premises  were  not  in  the  plaintiff's  posses- 
sion, but  were  in  the  possession  and  control 
of  James  M.  Beid,  George  Beid,  William 
Beid,  Sarah  Flucknett,  and  others,  who  liad 
liens  upon,  and  claimed  to  own  and  control, 
the  same;  and  there  was  also  a  large  amount 
of  taxes  due,  and  a  lien  upon  said  premises, 
— all  of  which  the  plaintiff  well  knew,  and 
of  which  the  defendants  had  no  knowledge 
whatsoever.  That  relying  entirely  upon 
said  representations,  and  without  having 
seen  said  property,  the  defendants  agreed 
with  the  plaintiff  as  follows:  To  purchase 
said  mortgaged  premises  and  personal  prop- 
erty, so  represented  to  be  owned  by  plaintiff, 
at  the  sum  of  $16,000,  the  same  to  be  con- 
veyed to  the  defendants  Colby  &  Hazlett. 
and  by  them  conveyed  to  the  defendant  Will- 
iam H.  Kilpatrick,  the  compensation  there- 
for to  be  paid  as  follows:  $5,000  in  attor- 
ney's fees  and  expenses,  in  full  of  the  indebt- 
edness of  the  plaintiff  to  Colby  &  Hazlett, 
and  the  balance  of  the  $11,000  was  to  be 
placed  in  the  shape  of  a  note  secured  by  a 
mortgage  on  said  premises,  due  in  one  year; 
and  it  was  also  agreed  that  the  further  sum 
or  sums,  amounting  to  $2,291.15  for  costs 
and  other  indebtedness  of  the  .  plaintiff, 
should  be  paid  from  time  to  time  as  required, 
and  the  amount,  when  so  paid,  indorsed  on 
the  note  of  $11,000.  That  pursuant  to  said 
agreement  the  plaintiff  executed  and  deliv- 
ered to  the  defendants  Colby  &  Hazlett  a 
warranty  deed  of  said  mortgaged  premises, 
and  the  said  defendants  executed  and  deliv- 
ered to  William  H.  Kilpatrick  their  war- 
ranty deed  of  said  premises,  and  a  bill  of 
sale  of  said  personal  property,  and  said  W. 
H.  Kilpatrick  paid  to  Colby  &  Hazlett  the 
sum  of  $4,000,  and  for  costs  and  other  in- 
debtedness of  the  plaintiff  amounts  aggregat- 
ing $2,291.15,  which  were  indorsed  on  the 
notes  set  forth  in  plaintiff's  petition.  That 
said  Colby  &  Hazlett  receipted  said  $5,000 
indebtedness  in  full,  and  by  a  mistake  in  fig- 
uring executed  and  delivered  the  said  note 
and  mortgage  described  in  plaintiff's  peti- 
tion for  $12,000,  when  the  same  should  have 
been  for  $11,000,  in  accordance  with  the 
terms  of  said  agreement;  and,  after  the  exe- 
cution and  delivery  of  all  the  papers  connect- 
ed therewith,  the  defendants  discovered  said 
mistake  in  said  note,  and  that  thereafter  the 
defendants  learned  for  the  first  time  that  the 
plaintiff  was  not  the  owner  and  in  possession 
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of  tbe  said  personal  property  and  mortgaged 
premises  purchased,  and  that  the  representa- 
tions in  regard  thereto  were  false;  that  the 
said  James  M.  Beid  and  others  were  in  pos- 
session of  said  personal  property  and  prem- 
ises under  a  lease  and  claim  of  ownership 
from  the  plaintifF;  and  on  the  24th  day  of 
March,  1884,  he  brought  suit  in  the  district 
court  against  the  defendant  W.  U.  Kilpat- 
rick  and  others,  and  obtained  an  order  en- 
joining and  restraining  said  defendant  from 
interfering  with  his  possession  and  owner- 
ship in  any  way.  That  the  defendant  Kil- 
patrick  brought  an  action  in  replevin  in  said 
district  court  against  the  sal&  J.  M.  Held 
and  otliers,  to  recover  the  possession  of  tlie 
said  personal  property,  but  was  unable  to 
obtain  but  a  small  portion  thereof.  That 
arterwards,  by  the  consent  of  the  plaintift, 
the  matters  in  difference  between  James  M. 
Reid  and  the  plaintiS  and  these  defendants 
were  compromised  and  settled,  whereby  the 
said  premises  were  left  in  the  occupancy  and 
possession  of  James  M.  Reid  and  the  plain- 
,  tiff's  other  children  for  the  period  of  two 
years,  whereby  the  defendants  lost  the  use 
and  rents  thereof,  to  the  defendants'  dam- 
age of  tbe  amount  of  82,000,  but  the  person- 
al property  received  by  and  turned  over  to 
tbe  defendants  by  plaintiff  amounted  in  yal- 
ue  only  to  tbe  sum  of  4(1,000,  and  was  83,000 
less  than  that  represented  by  the  plaintift  as 
aforesaid.  That  the  defendants  necessarily 
expended  large  sums  of  money  in  costs  and  lit- 
igation, in  endeaToring  to  recover  possession, 
and  were  put  to  great  trouble,  expense,  and 
loss  of  time  in  that  bebalf,  to  their  damage 
in  the  sum  of  81,500.  That  they  paid  the 
taxes  on  said  premises  for  the  years  1883  and 
1884,  amounting  to  the  sum  of  8150,  which 
were  a  lien  upon  said  mortgaged  premises, 
and  which  should  have  been  paid  by  said 
plaintiff.  That  by  reason  thereof  the  de- 
fendants have  been  damaged  and  are  entitled 
to  recover  of  the  plaintiff  the  sum  of  86i650, 
which,  with  the  mistake  on  said  note  and 
mortgage  of  81>000,  amounting  to  87,650, 
the  defendants  are  entitled  to  have  deducted 
from  and  set  off  against  the  mortgage  note 
and  debt  sued  upon  in  the  plaintiff's  petition. 
That  tbe  defendants  have  requested  tbe 
plaintiff,  at  various  times,  to  make  such  de- 
duction, which  be  has  failed  and  refused  to 
do.  That  the  defendants  have  been  ready 
and  w^illing,  ever  since  tbe  maturity  of  said 
note,  to  pay  the  amount,  after  deducting  the 
amount  of  the  mistake  and  damages  by  rea- 
son of  false  representations  of  the  plaintiff, 
and  failure  to  comply  with  his  agreement, 
and  defendants  offer  to  pay  the  same  into 
court,  and  have  held  the  same  ever  since 
subject  to  the  order  of  the  plaintiff. 

"The defendants  say  that  the  deed  made  by 
W.  H.  Kilpatrick  toL.  W.  Colby  was  made  as 
a  matter  of  convenience,  by  agreement  with 
tbe  plaintiff,  and  by  reason  of  tbe  dnmnges 
growing  out  of  the  false  representations  of 
the  plaintiff,  and  his  failure  to  comply  with 
his  agreement,  which  said  Colby  was  inter- 


ested for  and  liable  equally  with  other  de- 
fendants; with  prayer  that  the  snid  sum  of 
87,650  be  deducted  from  the  face  of  the  note 
sued  on  from  date,  and  that  defendants  be 
required  to  pay  only  tbe  sum  of  84,350,  with- 
out interest  from  the  maturity  of  the  note, 
in  full  satisfaction  of  said  debt,  and  for  costs." 

Tbe  plaintiff  made  reply,  denying  each 
and  every  averment  of  new  matter  set  up, 
and  alleging  that  on  March  7, 1884,  the  plain- 
tiff and  the  defendants  Colby  &  Hazlett  ac- 
counted together  and  fully  settled  all  matters 
concerning  the  legal  services  of  said  Colby 
&  Hazlett,  and  their  expenses  in  the  mat- 
ter of  State  of  Nebraska  v.  William  H.  Reid, 
the  plaintiff,  and  settled  and  assumed  that 
the  plaintiff  should  pay  the  defendants  Colby 
&  Hazlett  tbe  sum  of  84,000,  in  full  satis- 
faction of  the  same;  and  that  said  defendants 
then  purchased  of  the  plaintiff  the  farm  and 
premises  described  in  the  petition  at  the  sum 
of  814,000,  and  the  personal  propeity  there- 
on at  the  value  of  82,000,  and  made  pay- 
ment therefor  by  giving  the  plaintiff  the 
note  and  mortgage  mentioned,  and  in  this 
way  they  agreed  to  and  did  deduct  84,0D0 
from  the  purchase  price  of  Siiid  property,  and 
only  paid  the  plaintiff  therefor  the  sum  of 
812,000,  by  giving  a  note  and  mortgage; 
and  the  plaintiff  alleges  that,  in  consideration 
of  the  premises  aforesaid,  the  defendants 
Colby  &  Hazlett  agreed  to  get  the  plaintiff 
out  of  tbe  state  penitentiary  of  Nebraska 
within  one  year  from  March  7, 1884,  which 
they  whoUy'falled  to  do. 

There  was  a  trial  to  the  court,  with  find- 
ings for  the  plaintiff,  and  a  judgment  and 
decree  of  foreclosure  in  his  favor  for  the  sum 
of  813,896.84,  from  which  the  defendants 
bring  the  cause  to  this  court  by  appeal. 

It  appears  from  tbe  bill  of  exceptions,  as 
well  as  by  the  criminal  annals  of  Oage  coun- 
ty, that  some  time  in  the  summer  of  1882 
the  plaintiff,  William  H.  Reid,  was  arrested 
on  his  farm,  in  that  county,  charged  with 
the  crime  of  murder,  by  administering  poison 
to  his  wife,  and  was  brought  to  trial  there- 
for. At  the  first  trial  the  jury  failed  to 
agree.  In  the  second,  he  was  convicted  of 
a  lesser  degree  of  homicide,  not  shown  by  the 
bill  of  exceptions  in  this  case,  nor  now  accu- 
rately remembered.  The  plea  and  defense 
upon  which  he  escaped  the  extreme  penalty 
was  that  of  insanity.  He  was  defended  by 
the  law  firm  of  Colby  &  Hazlett,  who  not 
only  defended  him  on  his  trial,  but  attended 
as  attorneys  to  tJie  preparation  of  his  de- 
fense, procuring  expert  testimony  in  his  be- 
half, and  doubtless  rendered  him  all  the  aid 
and  assistance  possible,  as  friends  as  well  aa 
legal  advisors.  It  also  appears  that  during 
the  time  of  his  incarceration  Reid  furnished 
them,  for  the  various  purposes  of  his  de- 
fense, the  sum  of  8800  in  money.  It  appears 
at  the  time  of  his  arrest  and  commitment  to 
jail  be  left  in  bis  house,  on  his  farm,  bis  six 
children,  who,  in  his  deposition,  he  states  to 
have  been  from  6  to  19  or  20  years  of  age. 
He  also  bad  a  brother-in-law, /Bailey,  wh^ 
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with  his  family,  n-sided  in  the  vicinity  of 
Reid's  farm.  There  is  but  little  testimony 
as  to  what  care  was  taken  of  the  house  and 
farm  of  Reid  during  the  19  months  of  his  in- 
carceration in  tlie  county  jail,  nor  by  whom, 
but,  for  aiiglit  that  appears,  the  children  re- 
mained there.  It  does  appear  from  Reid's 
testimony  that  some  short  time  before  his 
second  trial,  at  the  cloee  of  confinement  in 
jail,  he  mtide  a  lease  of  the  farm  to  his 
brother-in-law,  Bailey,  but  that,  upon  the 
lessee's  attempting  to  enter  into  possession, 
he  was  resisted  by  the  children  of  Reid,  then 
occupying  the  house,  and  did  not  obtain  pos- 
session, but,  in  consequence  of  the  opposition 
of  Reid's  sons,  he  relinquished  it;  that  Colby 
&  Hazlett,  attorneys,  drew  up  the  lease  from 
Reid  to  Bailey,  and  were  cognizant  of  the  cir- 
cumstances, and  of  these  facts. 

It  appears  that  upon  the  rendition  of  the 
verdict  against  Reid,  which  acquitted  him  of 
the  crime  of  murder  under  the  plea  of  insan- 
ity, his  children  conceived  the  idea  of  having 
him  placed  under  guardianship,  to  prevent 
any  injudicious  transfer  of  his  property. 
This  design  of  ttie  children  coming  to  the 
knowledge  of  Coiby  &  Hazlett,  they  went  to 
him  in  the  jail,  in  the  evening,  for  the  pur- 
pose of  obtaining  such  a  transfer  of  his  prop- 
erty as  would  secure  them  their  fees  for 
legal  services  in  defending  him,  and  for 
money  expended  in  his  defense.  It  is  prob- 
able, though  not  wholly  certain,  that  Colby 
&  Hazlett  had  previously  obtained  a  promise 
more  or  less  definite  from  Kllpatrick  Bros, 
that  tliey  would  purchase  the  Reid  farm  and 
personal  property  thereon.  The  Kilpatricks 
were  then  atnent  from  Gage  county, — one  at 
Omaha,  and  the  other  at  Chicago.  On  tlie 
evening  in  question,  Hazlett,  for  the  firm  of 
C<dby  &  Hazlett,  opened  oral  communica- 
tion with  J.  D.  Kilpatrick,  at  Omaha,  by  tele- 
phone. According  to  Reid's  testimoney,  he 
understood  that  the  communications  between 
Hazlett  and  Kilpatrick  by  telephone  that 
evening  were  confined  to  the  subject  of  ad- 
vancing money  by  Kilpatrick  to  Colby  & 
Hazlett,  to  enable  them  to  take  the  property, 
and  did  not  extend  to  the  purchase  of  the 
property  by  the  Kilpatricks.  On  the  con- 
trary, it  would  seem  from  the  testimony  of 
Colby  and  Bates,  as  well  as  that  of  Hazlett 
himself,  that  it  did  comprehend  the  purchase 
of  the  property  ultimately  by  the  Kilpatricks; 
and  that  the  deed  from  Reid  to  Colby  &  Haz- 
lett, and  the  mortgage  from  them  back  to 
Reid,  was  solely  in  consequence  of  the  ab- 
sence of  the  Kilpatricks  from  Beatrice,  and 
the  necessity  for  an  immediate  transfer  of 
the  property  before  notice  of  the  proceedings 
on  the  part  of  Reid's  children  should  be 
served  on  him,  and  that  tlie  title  to  the  land 
and  property  was  taken  by  Culby  &  Hazlett 
really  in  trust  fur  the  Kilpatricks.  This 
view  of  the  case  is  deemed  important  by  the 
defendants,  for  the  reason  that,  if  it  be  true, 
it  lends  some  force  to  their  contention  that 
the  trade  was  made  on  the  part  of  purchasers 
of  the  property  solely  on  the  representations 


of  Reid  as  to  the  amount  and  value  of  the 
personal  property  in  the  sale,  as  well  as  tli» 
situation  and  condition  of  the  farm  in  respect 
to  its  occupancy;  it  being  conceded  that  th» 
Kilpatricks  were  without  other  information 
or  knowledge  of  the  property,  and  of  its  valae 
and  condition.  I  do  not,  however,  attach 
great  importance  to  it;  for,  in  view  ot  all  th» 
circumstances,  I  think  that  whatever  view 
may  be  taken, — whether  Colby  &  Hazlett 
bought  the  property  themselves,  with  or 
without  the  intention  or  expectation  of  turn- 
ing the  same  over  to  the  Kilpatricks  upon 
terms  more  or  less  understood,  or  subject  to- 
future  negotiations, — ^the  defendants  in  this- 
cflse  are  chargeable  with  all  the  knowledge- 
or  notice  that  Colby  &  Hazlett,  or  either  of 
them,  possessed  of  the  situation  or  value  of 
the  property  which  was  the  subject  of  the 
sale.  They  knew  that  Reid  had  been  forci- 
bly taken  away  from  his  farm  and  property,, 
nearly  two  years  before,  and  during  all  thai 
time  had  been  imprisoned,  and  that  all  or 
nearly  all  of  bis  communications  with  the 
world  had  been  received  through  them. 
They  knew  far  better  than  he  whether  the 
stock  and  other  property  left  on  the  farm  at 
the  time  of  his  arrest  had  been  preserve!  and 
kept  intact;  what  increiise,  if  any,  had  oc- 
curi^;  and,  generally,  its  situation  and  con- 
dition. There  appears  in  the  hi  1  of  excep- 
tions a  list  of  this  property,  and  there  ia  some 
evidence  that  it  was  made  from  dictation  ot 
Reid,  there,  that  night.  But  this  test  muny 
is  far  from  conclusive;  and,  evin  if  true, 
such  a  list,  at  that  time  and  under  the  cir- 
cumstances, must  have  been  understood  by 
them  aa  accompanied  by  all  the  qualifications 
and  exceptions  connected  with  the  situation. 
All  agree  that  the  estimated  value  of  the- 
farm  was  $14,000,  and  wtvitever  value  may 
have  been  put  upon  the  personal  property  l^ 
Reid,  or  whatever  number  of  steers  may  have 
been  represented  by  him  to  be  on  the  place, 
or  whatever  quantity  of  corn  may  have  been 
there,  no  one  claims  tiiat  the  united  value  of 
the  fai-m  and  the  personalty  was  fixed  at  a 
greater  sura  than  $16,000;  thus  fixing  the 
value  of  the  personal  property  at  $2,000. 
No  witness  luts  fixed  the  value  of  the  per- 
sonal property  actually  received  by  defend- 
ants at  less  than  that  sum.  It  seems  that, 
after  the  property  was  transferred  by  Coiby 
&  Hazlett  to  Kilpatrick,  Reid's  children  dis- 
puted his  right  to  take  possession  of  it,  and 
he  sued  out  a  writ  of  replevin,  and  replevied 
the  same  from  them,  and  the  several  appraisers 
in  this  action  fixed  the  value  of  the  personal 
property  at  $3,544;  and  while  defendants  in 
their  testimony  make  it  pretty  clear  that  they 
failed  to  obtain  possession  of  nearly  all  tlie 
property  which  Reid  repi'esented  to  be  on  Uie 
place  at  the  time  of  the  sale,  or  that  they  had 
reason  to  believe  was  on  the  place  at  the 
time  of  the  sale,  yet  no  witness  testifies  that 
the  personal  property  actually  reduced  to 
possession  by  defendants  was  of  less  value 
than  $2,000.  That  was  all  that  Reid  realiised 
for  it  in  the  transaction,  and  unlras  it  ia  be- 
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lieved  that,  nnder  tbe  cltcumstances,  the  de- 
fendanta  bad  a  right  to  rely  opon  the  knowl- 
edge or  judgment  of  Beid  as  to  the  amount 
and  -value  and  kind  of  property  remaining  on 
the  farm  during  his  enforped  absence  of 
nearly  two  years,  and  shut  their  ^es  to  their 
own  knowledge  of  the  same  facts  and  cir- 
cumstanees,  with  their  vastly  superior  means 
of  information  and  judgment,  defendants 
cannot  be  permitted  to  profit  by  any  mistake, 
misrepresentation,  or  error  of  ju^ment  on 
tbe  part  of  the  plaintiff. 

I  come  to  the  conclusion,  therefore,  that 
defendants  can  take  nothing  by  this  second 
defense  and  counter-claim,  which,  as  they 
express  it  in  tbe  brief,  is  tliat  there  was  not 
tbe  amount  of  personal  property  on  the  farm 
represented  to  be  at  the  time  of  the  sale  by 
at  least  tlie  value  of  S2,0U0.  Before  passing 
upon  this  branch  of  the  case,  I  will  call  at- 
tention to  the  fact  tliat  the  bill  of  exceptions 
contains  a  copy  of  the  deed  or  bill  of  sale 
from  William  H.  KfiU  to  L.  W.  Colby  unU 
Alfred  Hazlelt,  dated  March  7,  18b4,  ac- 
knowledged before  Charles  O.  Bates,  notary 
public,  whereby,  for  the  eorpress  considera- 
tion of  82,000,  the  said  Reid  grants,  bar- 
gains, and  sells  to  said  Colby  &  Hazlett  the 
identical  personal  property  hereinbefore  men- 
tioned, by  the  following  description,  to-wit: 
"10  bead  of  horses;  about  50  or  60  head  of 
cows,  i-alvea,  and  steers;  and  all  my  personal 
propei'ty  of  every  description,  consisting  of 
stock,  wagons,  buggies,  agricultural  imple- 
ments, household  furniture,  faamess,  cattle, 
horses,  hogs,  and  other  personal  property  of 
every  description,  kind,  and  nature,  on  the 
farm  formerly  owned  by  me,  and  so  forth;" 
and  this  indefinite  and  duplex  description  of 
bis  personal  property  was  probably  the  only 
one  wbieb  be  would  undertake  to  give,  or 
wbicb  the  defendants  considered  it  worth 
while  to  take  at  the  time.  By  this  descrip- 
tion in  bis  deed  or  bill  of  sale  he  warranted 
to  defend  the  sale  of  said  property  and  goods 
and  chattels,  and  by  that  description  alone 
do  I  think  him  legally  bound. 

Tbe  taxes  on  the  farm  for  1888  were  a  lien 
upon  the  same  at  the  date  of  the  deed  from 
Keid  to  Colby  &  Ilazlett,  and  being  an  in- 
cumbrance warranted  against  by  tlie  deed, 
and  having  been  redeemed  by  defendant  Kil- 
patrick  by  the  payment  in  redemption  there- 
of of  944.08  on  t^ie  4th  day  of  February, 
1885,  defendants  are  entitled  to  that  sum  to 
be  credited  as  of  that  date  upon  the  note  and 
mortgage  described  in  the  petition.  Defend- 
ants also  claim  an  allowance  fur  the  taxes  of 
1884,  but,  the  conveyance  having  been  made 
prior  to  April  1st  of  that  year,  the  same  were 
not  a  lien  upon  the  land  while  owned  by  the 
plaintiff.  The  statute  (section  188,  c.  77, 
Comp.Ht.)  providing  that "  the  tsixes  assessed 
on  real  property  shall  be  a  lien  thereon  from 
and  including  tbe  Ist  day  of  April  in  the 
year  in  which  they  are  levied  until  the  same 
are  paid. "  their  clmm  fbr  these  taxes,  there- 
fore, cannot  be  allowed. 

As  to  the  damages  claimed  by  defendants 


on  account  of  not  being  able  to  obtain  pos* 
session  of  the  farm  without  expense,  delay, 
and  trouble,  it  wiU  be  sufficient  to  say  that  It 
is  deemed  to  be  inadmissible.  Beid  war- 
ranted the  title  in  and  to  tbe  real  estate  to 
them.  Any  damages  to  them  legally  arising 
from  a  breaob  of  tbe  covenants  of  the  deed 
would  no  doubt  form  the  ground  of  a  coun- 
terK^laim  or  set-off,  as  in  the  case  of  the  taxes 
referred  to;  and  it  may  be  admitted,  as  a  gen- 
eral proposition,  that  it  is  the  duty  of  the 
vendor  of  land  to  place  his  vendee  in  posses- 
sion, but  in  this  case  it  was  notdemanded  or 
expected  of  Beid,  and  defendants  contracted 
with  and  accepted  of  their  conveyance  from 
a  vendor  whom  they  knew  to  be  utterly  with- 
out power  to  go  out  upon  his  own  land,  or 
to  put  his  vendee  in  possession. 

This  brings  us  to  the  consideration  of  the 
first  point  discussed  by  counsel  in  the  brief, 
— the  claim  of  defendants,  as  set  up  in  their 
answer,  that,  in  the  drafting  of  the  note  and 
mortgiige  by  Colby  &  Hazlett  to  the  plain- 
tiff, by  mistake  and  error  of  the  draughtsman 
tbe  same  were  made  for$l,000  more  than  they 
shoukl  have  been  and  more  than  they  were 
intended  to  be.  it  is  assumed  by  counsel  on 
eitlier  side,  in  the  briefs,  that  this  claim  was 
disallowed  by  the  trial  court,  on  finding  tbe 
amount  due  to  tbe  plaintiff  on  the  note  and 
mortgage,  and  in  its  rendition  of  judgment 
tbereon.  If,  upon  the  presentation  of  this 
question  to  the  trial  court,  there  was  a  mere 
conflict  of  testimony,  then  it  must  be  admit- 
ted that  nnder  the  law  (as  often  announced 
by  this  as  well  as  other  courts^  the  findings 
of  the  court  l)elow,  unless ctearly  wrong,  will 
not  be  disturbed;  and  it  may  also  be  admits 
ted  that  our  examination  of  the  bill  of  excep- 
tions shows  that  the  weight  of  testimony  is 
largely  in  favor  of  the  claim  of  the  defend- 
ants that  there  was  a  mistJike  of  91,000  in 
the  amount  as  drafted  in  the  note  and  recited 
in  the  raortgHge.  The  defendant  L.  W. 
Colby,  in  his  exuminatiim  as  a  witness,  stated 
that  "we  had  a  meeting  with  Keid  for  a 
settlement,  and  I  had  Mr.  Bates  make  out  a 
statement  of  the  account  between  us  for 
costs  and  expenses,  and  money  advanced, 
and  it  amounted  to  something  over  95,000, 
the  balance  due  after  giving  him  credit  for 
money  he  had  paid.  He  paid  some  money. 
He  had  advanced  and  x>aid  us  9150  at  one 
time,  and  9500,  making  9800  in  all.  [?]  Our 
account,  at  that  time,  against  him  amounted 
to  96,134.80;  and,  after  deducting  the  9800 
balance,  the  account  amounted  to  95,334.30. 
*  •  •  There  was  no  thought  of  Colby  ft 
Hazlett  buying  it.  The  only  thing  ttiey  were 
to  have  was  95,000,  their  fees  and  costs  ad- 
vanced. ♦  ♦  •"  The  witness  further 
stated  that  the  Kilpatricks  were  to  take  the 
property  of  Reid;  that  they  were  to  advance 
the  money  coming  to  Colby  &  Hazlett  then, 
the  baUnoe  to  be  secured  on  the  land ;  but 
they  not  being  present,  and  in  consequence 
of  the  proceedings  of  Keid's  children,  it  was 
necessary  that  tbe  conveyance  be  made  to 
Colby  &  Hazlett,  as  foi-merly  stated.  "He 
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[Kilpatrick]  wanted  to  know  how  much 
money  whs  needed, — wanted  to  know  if  we 
couldn't  take  less  than  $5,000  in  cash,  and 
have  the  balance  on  time.  Hazlett,  I  think, 
did  the  telephoning,  although  I  did  some  of 
it.  Hazlett  says,  •  I  think  we  can  get  along 
with  $4,000,  cash,  and  you  can  pay  the  costs 
as  you  liave  to  pay  them.'  Then  we  talked 
with  Reid  again,  and  the  arrangement  was 
then  made,  as  Kilpatrick  was  not  here,  to 
give  a  mortgage  Isack  on  the  premises.  It 
should  be  deeded  to  Colby  &  Ha/lett,  and  the 
personal  property  assigned  to  Colby  &  Haz- 
lett, the  whole  business  for  $16,000,  and 
Colby  &  Hazlett  should,  on  the  return  of  the 
Kilpatricks,  turn  it  all  over  to  them  on  the 
same  terms;  in  other  words,  Colby  &  Hazlett 
were  the  go-betweens.  We  didn't  purchase 
the  property,  and  didn't  claim  to.  Our  only 
interest  was  the  $4,000  cash  coming  to  us. 
So  we  then  made  that  arrangement,  and  I 
had  some  other  business,  or  something  of  the 
kind,  and  Hazlett  and  Bates  fixed  up  the 
papers.  I  think  Bates  fixed  up  the  papers, 
and  in  some  way  or  other,  instead  of  mak- 
ing the  mortgage  for  $11,000,  after  taking 
out  our  $5,000,  the  mortgage  was  given  W 
H.  Reid  for  $12,000,  and  I  presume  that  mis- 
take was  made  by  making  the  $1,000  differ- 
ence by  cash  by  telephone.  We  fixed  out 
the  papers  that  night.  I  think  the  bill  of 
sale  was  made  by  Keid  in  blank  that  night, 
and  I  think  the  deeds  were  made  and  filled 
out,  and  I  signed,  and  my  wife  and  Hazlett, 
and  mortgaged  the  thing  for  $12,000  when 
it  should  have  been  for  $11,000;  and  I  gave 
it  to  Reid,  and  we  filed  the  papeiti.  I  think 
we  gave  them  to  the  clerk  that  night,  and 
the  notice  of  guardianship  was  served  on 
Reid  the  next  morning.  I  didn't  discover 
the  discrepancy  in  the  mortgage  until  quite 
a  number  of  d^ys  afterwards.  Then  we 
couldn'  t  explain  it.  When  we  come  to  fix  up 
with  the  Kilpatricks,  they  paid  us  over  the 
$4,000,  and  we  took  Kilpatricks  for  our  share 
of  the  fees,  and  gave  him  a  receipt  in  full. 
*  •  *  This  is  the  receipt. — was  that  given 
Reid  that  night,  on  the  date  that  it  bears: 
'  Beatrice,  Neb.,  March  7, 1884  Received  of 
William  H.  Reid  the  sum  of  $5,000  in  full 
satisfaction  and  payment  of  all  claims  and 
damages  against  him  for  legal  services  and 
expenses  up  to  date  in  the  case  of  State  of 
Nebraska  vs.  Wm.  H.  Reid,  and  in  full  of  all 
fees  for  services  hereinafter  rendered  by  us 
in  and  about  said  case.  [Signed]  J.W.Col- 
by, Alfb£D  Hazlett,  of  and  composing 
the  firm  of  Colby  &  Hazlett.'  We  took 
Kilpatrick  for  $5,000,  and  by  a  mistake  the 
mortgage  was  made  for  $12,000  instead  of 
$11,000,  which  it  should  have  been.  I  took 
the  papers,  and,  being  in  a  hurry, — for  we 
didn't  want  a  guardian  appointed  over  this 
land  before  we  got  our  money  out  of  it, — we 
only  received  $4,000.  We  have  never  since 
received  the  other,  and  the  $1,000  which  we 
should  have  received,  and  which  it  is  agreed 
we  should  receive  with  Keid,  was  included 
in  the  $12,000  note  in  this  case,  which  should 


have  been  for  $11,000.  I  will  state  this: 
We  presented  our  bill  to  Reid, — an  itemized 
statement  of  all  expenses.  It  was  all  agreed 
to,  and  no  objection  made  to  it,  and  Reid  ex- 
pressed himself  perfectly  satisfied  with  the 
amount,  and  with  our  services  in  the  mat* 
ter,  too." 

On  cross-examination,  the  witness  testified 
as  follows:  "Qiiettion.  State  in  whose  hand- 
writing that  receipt  is?  Answer.  The  body 
is  mine,  and  the  signatures  are  Hazlett's  and 
mine.  Q.  That  was  the  paper  you  gave  Reid 
at  that  time?  A.  Yes.  Q.  It  is  not  signed 
by  him?  A,  No.  Q.  It  was  prepared  where? 
A.  Right  there,  in  the  jail.  Q.  This  business 
Wiks  doue  in  the  jail  in  the  night?  A.  Yes. 
Q.  You  were  present  when  your  wife  signed  ? 
A.  I  don't  remember  whether  I  was  or  not. 
I  think  I  took  the  deed  down  there,  and  got 
her  to  sign  it  myself, — the  mortgage.  I 
think  she  didn't  read  it  over.  She  always 
signs  whatever  I  want  her  to.  Q.  You  told 
her  it  was  all  right?  A.  I  did;  I  never  read 
it  over,  to  my  knowledge.  Q.  Do  you  mean 
to  say  that,  lawyer  as  you  are,  you  signed  a 
mortgage  that  you  even  supposed  was  for 
$11,000  without  reading  it?  A.  I  have  no 
doubt  of  it.  It  was  prepared  by  Bates,  and 
I  am  always  willing  to  sign  anything  he  gets 
up,  even  with  my  eyes  open.  Q.  You  don't 
know  whether  you  read  it  or  not?  A.  I 
know  veiy  well  I  didn't  read  it  all;  if  I  did. 
it  would  be  an  unusual  thing  for  me.  Q.  Is 
it  not  true  that  you  had  a  settlement  of  the 
matter  between  you  and  Reid?  A.  Yes.  Q. 
Of  how  many  did  the  firm  of  Colby  &  Haz- 
lett consist  when  you  made  that  settlement? 
How  many  of  you  were  there?  A.  I  think 
I  went  to  the  depot,  and  got  into  oonveraa- 
tion  with  Sarah  Bailey  and  her  husband.  I 
think  I  was  there  a  portion  of  the  time,  and 
a  portion  was  not.  I  don't  think  I  was  there 
when  the  papers  were  drawn  up.  Q.  Was 
Hazlett  there?  A.  I  think  he  was,  and 
Bates.  Q.  Bates  was  a  member  of  the  firm? 
A.  I  cannot  recollect.  He  was  there, —  a 
member  or  employ^  of  the  firm.  I  cannot 
remember  now  whether  he  was  a  member  at 
that  time  or  not.  Q.  You  had  just  defended 
Reid  in  a  state  case,  and  your  defense  was 
insanity  or  feeble  mind?  A.  Insanity,  and 
not  feeble-minded  in  matters  of  business. 
Q.  You  mean  to  say  that  an  insane  man, 
like  Reid,  beat  all  three  of  the  members  of 
Colby  &  Hazlett  in  the  settlement  that  night? 
A.  No;  I  think  it  was  a  mistake.  He  may 
have  seen  it,  and  he  may  not,  although  be  is 
a  quick  business  man, — few  better,  that  I 
ever  met.  Q.  In  whose  handwriting  is  the 
note  and  mortgage?  A.  In  Mr.  Bates'.  Q. 
And  they  are  both  signed  by  you  and  Al- 
fred Hazlett?  A.  Yes;  and  our  wives.  Q. 
Now,  then,  the  note  and  mortgage  written 
at  $12,000  passed  through  the  hands  of 
Bates,  and  through  yours  and  Mr.  Hazlett's 
hands,  without  either  of  you  discovering 
tliere  was  a  mistake  of  $1,000  in  writing  it? 
A.  Yes.  Q.  And  Bates  knew  that  the  mort- 
gage should  have  been  written  for  $11,000. 
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and  drew  It  for  S12.000?  A.  I  don't  know 
wbether  he  knew  that  or  not.  I  would  state 
that  the  mistake  came  from  telephoning  to 
Kilpatrlck,  in  which  he  asked  if  «4.000 
would  not  do  instead  of  95,000.  *  *  * 
Q.  Did  you  have  any  talk  with  Hazlett  and 
Bates  immediately  after  the  execution  of 
these  papen  about  the  mistake?  A.  I  did. 
Q.  I  only  want  to  get  you  to  point  out  .the 
time.  il.  I  cannot  tell  the  time.  (?.  Was  it 
befui-e  or  after  your  deed  to  KilpatrickV  A. 
I  think  it  was  before  and  at  the  time.  I 
think  we  talked  it  over  two  or  three  times. 
a.  So,  on  the  19th  of  March,  you  knew  all 
about  the  mistake?  A.  The  19th  day  of 
March?  Q.  Yes.  A.  Well.  I  undoubtedly 
did,  long  before  that.  Q.  Say  in  whose 
handwriting  this  letter  is.    A.  In  mine." 

The  plaintiff's  attorney  here  offered  in  evi- 
dence a  letter  of  the  witness  to  the  plaintiff, 
identiaed  as  "  Exhibit  £."  "Bu  the  Witness. 
Yes;  I  think  1  sent  tliat  letter."  The  Exhibit 
£  ia  a  letter  dated  "  Wymore.  Neb.,  March  19, 
1884,"  addressed  to  "WiUiam  H.  Reid,£sq., 
Lincoln,  Neb.,"  and  signed  "L.  W  Colby." 
It  opens  as  a  80ci»l  and  friendly  communica- 
tion, but  soon  passes  to  an  account  of  the 
dilBculties  encountered  by  the  Kilpatricks, 
to  whom  they  had  sold  the  real  and  personal 
property,  in  their  endeavor  to  obtain  posses- 
sion of  it,  as  the  boys  had  run  off  a  part  of  it ; 
that  James  Reid  had  brought  an  injunction 
suit  against  Colby  &  Hazlett,  claiming  to  be 
the  heir  at  law  pf  his  father,  who  was  un- 
able to  transact  business  by  reason  of  insan- 
ity, and  so  forth ;  of  the  writer's  unsuccessful 
attempts  to  make  the  proper  arrangements 
with  the  minor  chlldi-en;  that  the  county 
commissioners  bad  refused  the  allowance  of 
fees  and  mileage  of  Iowa  witnesses,  at  the 
recent  trial,  which  helped  Beid  considerably, 
and  asking  bis  authority  to  settle  up  the  fees 
taxed  against  him,  in  the  recent  trial,  if  it 
could  be  done  for  91,700,  inclosing  a  blank 
warrant  for  such  authority  and  settlement; 
informing  him  that  the  Baileys  were  still  on 
the  plaice,  but  that  he  was  making  arrange- 
ments to  move  them  to  town  soon,  statin? 
that  the  writer  was  in  Lincoln  the  last  week, 
but  was  too  busy  to  get  out  to  the  prison  to 
see  Beid,  and  that  be  miglit  be  up  again  soon, 
and  expressing  the  wish  that  Held  would 
write  liim  fully,  giving  his  ideas,  sugges- 
tions, and  desires,  and  expressing  his  own 
belief  that  things  would  work  out  right  in  a 
short  time,  and  closing  with  the  expression 
that  "  we  will  do  our  part"  "By  the  Court. 
Did  you  call  Raid's  attention  to  the  mistake 
of«l,000?  Ansuxr.  Yes.  V^M^wn-When? 
A.  I  don't  remember  the  exact  dates.  1 
talked  with  him  a  number  of  times.  Q.  State 
the  times,  as  near  as  you  can.  A,  I  think  at 
the  time  I  went  up  there.  *  *  *  I  spent 
a  day  up  there,  at  which  I  talked  the  whole 
business  over  with  him.  It  was  probably 
along  in  March.  Q.  Before  or  after  the  let* 
ter  of  the  19th?  A.  It  was  after  that,  un- 
doubtedly. Q.  When  was  Reld  taken  to  the 
penitentiary?    A..  I   cannot   state,  but    I 


should  think  about  the  8th  or  9th  of  March. 
I  think  these  papers  were  served  on  him  be- 
fore. Q.  How  long  after  the  papers,  dated 
March  7th?  ^1.  The  next  day.  Q.  And  he 
has  been  in  the  penitentiary  ever  since?  A. 
Yes.  Q.  What  did  he  say  about  the  mis- 
take? A.  Ue  said  he  didn't  know.  .Do 
you  think  so?'  1  told  him  there  was  no 
question  about  it.  •  Well,'  be  says,  •  we 
have  got  to  get  money  matters  paid  up,  and 
we  wUl  see  about  it,'  in  an  indefinite  sort  of 
way.  He  never  admitted  it  was  a  mistake. 
Q.  Did  you  deed  to  Kilpatrick  on  the  19th  of 
March?  A.  1  think  the  14th  or  15tb.  Q. 
Was  there  anything  said  to  them  about  the 
mistake?  A.  There  was  talk  about  it  at  the 
time;  talk  between  Hazlett,  Bates,  myself, 
and  Kilpatricks.  Of  course,  we  could  not 
get  our  $1,000  out  of  them.  Q.  Did  that 
deed  make  any  reference  to  the  mortgage? 
A.  Yes;  the  deed  recited  about  the  812,000 
business.  In  other  words,  we  turned  it  over 
just  as  we  received  it."  The  witness,  hav- 
ing left  the  stand,  was  recalled,  and  made  a 
further  statement  in  reference  to  his  present 
interest  in  the  property,  after  which  he  was 
cross-examined  by  counsel  for  plaintiffs  as 
follows:  "Question.  Why  didn't  you  say 
something  about  the  $1,000  in  your  letter? 
Answer  The  reason  was  that  I  had  talked 
that  portion  of  it  over  before  with  him,  and 
I  was  particular  to  state  rather  fully  in  all 
my  letters  to  Mr.  Beid,  because  he  had  a 
habit  of  forgetting  all  I  had  said  before.  Q. 
Why  didn't  you  say  something  to  him  in  the 
letter  you  wrote  him  on  the  19th  of  March, 
1884,  about  the  $1,000?  A.  I  don't  remem- 
ber why  I  didn't.  I  might  not  bave  told  him 
a  good  many  things." 

C.  0.  Bates,  a  witness  for  the  defendants, 
testified  that  he  was  present  on  the  night  of 
March  7,  1884;  that  he  drew  up  some  pHpers 
there,  fixing  up  some  debts,  mortgages,  and 
so  on,  between  the  parties.  After  stating 
the  efforts  made  by  himself,  on  the  part  of 
Colby  &  Hazlett,  to  assist  Beid  in  raising 
money  to  pay  their  fees  and  expenses  in- 
curred in  bis  defense,  by  mortgaging  his 
farm,  or  in  some  other  way,  he  further  stated 
that  "  we  told  Reid  we  would  see  if  Kilpat-  > 
rick  could  not  take  the  place,  and  the  question 
of  the  value  was  discussed,  and  he  valued  it 
at  $35  or  $4D  per  acre.  I  think  $40  at  first, 
but  finally  agreed  to  take  $35.  He  said  there 
was  a  lot  of  personal  property  on  the  place 
that  he  owned  at  tliat  time.  He  gave  us  a 
list  of  the  personal  property  that  night,  at 
the  jail,  and  it  was  taken  down  there.  The 
list  that  Mr.  Colby  has  read  here  is  the  list 
that  he  gave  us,  and  claimed  that  it  was 
worth  $4,000,  but  he  would  take  $2,000.  I 
had  not  talked  before  of  the  arrangement 
with  either  of  the  Kilpwtricks,  although  I 
heard  one  side  of  the  telephone  conversation 
between  Hazlett  and  J.  D.  Kilpatrick,  who 
was  then  at  Omaha,  but  we  didn't  know 
which  one  of  the  Kilpatricks  would  buy  it. 
He  objected  to  paying  as  much  money  down 
as  we  wanted,  and  I  beurd  Hazlett  ass  at  the 
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telephone  that  84,000  would  do.  Of  course, 
I  didn't  know  what  the  other  side  of  the  con- 
versation was.  That  was  the  day  before,  if 
I  reconect  right, — the  day  before  the  evening 
we  were  at  the  jail.  Colby  &  Hazlett  had 
several  ooavenations  with  him,  I  suppose, 
but.  I  did  not  hear  them;  but,  finally,  that 
evening,  when  the  papers  were  fixed  ap,  we 
drew  a  bill  of  sale  of  the  personal  propeiiiy, 
a  deed  from  William  H.  Reid  to  Colby  & 
Hazlett,  and  a  mortgage  from  Colby  &  Haz- 
lett back  for  $12,000.  These  were  all  signed, 
and  I  acknowledged  them  there."  That 
witness  had  tlie  itemized  statement  of  the 
bill  of  Colby  Sa  Hazlett  there  at  that  time. 
It  was  put  down  there  that  evening,  and  fig- 
ured up,  amounting  to  $6,  l>i430,  as  rendered 
to  Reid.  Tlie  witness  says:  "I  will  state 
here  tliat  this  included  our  attorneys'  fees, — 
our  money  we  hiid  paid  out  for  various  causes 
in  the  defense  of  the  case.  Reid  looked  it 
over,  and  the  amount  was  satisfactory  to 
him,  and  it  was  iigreed  upon  that  that  was 
the  amount.  He  had  paid  us  (800,  at  dift«-r- 
ent  times,  leaving  a  balance  due  of  S5,S34.30 
owing  by  W.  H.  Reid  to  Colby  &  Hazlett, 
and  it  was  settled  by  his  agreeing  to  pay 
S5.000.  It  was  taken  iu  round  numbers  at 
$5,(X)0.  At  that  lime  the  understanding  be- 
tween us  was  that  Kilpatricks  were  to  take 
the  place,  and  pay  tlie  $5,000,  and  give  a 
mortgage  back  for  the  balance.  I  don't 
know,  and  cannot  tell,  myself,  now,  how  that 
mortgage  was  ever  mside  for  $12,000.  I 
drew  up  the  mortgage  as  I  have  testified,  and 
it  was  signed,  but  was  undoubtedly — and 
there  are  indications  that  it  was — an  error, 
because  the  talk  and  agreement  between  as 
was  that  we  were  to  iiave  $5,000  in  cash,  in 
full  of  our  bill,  and  the  mortgage  given  back 
on  the  place  should  have  been  only  for  $11,- 
000.  How  it  was  made  for  $12,000, 1  don't 
know  now.  I  know  this,  further,  that  in<ny 
conversation  with  Mr.  Reid  before  the  sign- 
ing, and  at  the  time,  that  $11,000  was 
talked  of." 

After  the  witness  bad  continued  bis  testi- 
mony upon  the  other  branch  of  the  case  at 
considerable  length,  bis  examination  pro- 
ceedi'd  as  follows:  "Queetion.  Do  you  re- 
member when  the  first  talk  was  after  the 
discovery  of  the  mistake  in  the  mortgage? 
Arutoer.  I  do  not,  but  it  was  not  a  very  long 
time.  My  recollection  is  that  it  was  after 
the  transfer  was  made,  but  would  not  be  sure 
■Ahont  that.  I  know  1  began  to  look  around 
for  the  other  $1,000.  That  is  the  first  I  had 
notict'd  the  deed,  and  I  think  you  [C3ll)y  & 
Hazlett]  went  down  to  ask  the  Kilpatricks 
altout  it  at  the  time,  but  it  could  not  have 
been  long  either  before  or  after  the  transfer 
was  made.  I  know  as  soon  as  they  came 
home  they  paid  us  the  $4,000,  but  when  the 
error  was  finally  discovered  I  don't  know, 
now.  I  know  I  immediately  called  Colby's 
attention  to  it,  and  Colby  thought  tliat  Reid 
would  fix  it  np  as  soon  as  he  discovered  it. 
By  the  Court.  When  were  the  notes  and 
mortgage  delivered  to  Reid '/    A,  That  night. 


March  7th,  right  in  the  Jail;  I  tkink  Colby 
took  it  ont,  and  he  and  his  wife  signed  it, 
and  I  west  with  him,  and  Hazlett  tlie  same. 
Q.  When  was  it  recorded?  A.  The  next 
day, — the  6th.  Cross-examination  by  Mr. 
Hardy.  <j.  Who  got  Reid's  mortgage  re- 
corded? A.  1  cannot  tell.  Q.  Who  did  he 
give  it  to  that  night?  i4.  I  cannot  tell.  My 
recollection  is  that  he  ga%'a  it  to  me,  but 
would  not  be  positive.  Q.  You  know  that 
you  drew  the  note  and  mortgage  tor  $12,000, 
didn't  you?  A.  I  suppose  I  must  have 
known  it.  Q.  You  knew  it  alt  the  time,  and 
all  the  way  along,  and  you  don't  think,  now, 
that  it  occurred  to  you  there  was  a  mistake 
made  until  after  you  bad  deeded  to  Kilpat- 
rick?  A.  I  think  this—  Q.  Do  you  think 
that?  A.  I  will  answer  in  my  own  way.  I 
think  the  change  of  that  amount  we  were  to 
be  paid,  at  that  time,  from  $5,000  to  $4,000, 
— 1  think  in  figuring  in  the  jail  that  the 
change  of  that  amount  we  were  to  be  paid  in 
cash  from  five  to  four  thousand  dollars;  I 
think,  in  figuring,  and  I  have  no  doubt  of  it. 
Q.  You  are  not  apt  to  forget  small  sams  of 
one  thousand  dollars  when  they  are  coming 
to  you?  A.  Not  usually.  Q.  That  is  the 
first  time  it  ever  occurred  to  the  firm  of  Colby 
&  Hazlett?  A.  I  cannot  state  whether  It  is 
or  not.  Q.  Can  you  name  any  otlier  case 
where  it  occurred?  A.  Not  now,  no.  Q. 
Now,  Mr.  Bates,  you  say  you  know —  A.  I 
desire  to  say  this —  Mr.  Hardy.  Q.  An- 
swer my  question.  You  s^y  that  the  note 
and  mortgage  were  drawn  for  $12,000,  and 
you  knew  it.  Now,  tell  me  why  it  is,  if  you 
knew  it,  that  you  didn't  discover  there  was 
a  mistake  until  after  Colby  &  Haalett  had 
deeded  to  Kilpatrick,  or  is  that  true?  A.  I 
didn't  fix  the  time  when  I  discovered  i..  I 
don't  remember.  The  night  theae  pi^iers 
were  drawn  up  it  was  quits  late  before  it 
was  finished.  We  were  in  a  great  harry,  be- 
cause we  were  afraid  matters  would  be 
tangled  up.  •  •  *  Q.  Now  you  settled 
with  Reid  that  night?  A.  We  agreed  on  the 
amount  due  us;  yes.  Q,  And  is  it  not  true 
you  compromised  that  matter  at  $4,000?  A. 
No,  sir.  Q.  Is  it  not  true  that  the  members 
of  your  firm  have  stated  in  town  that  the 
amount  of  $4,000  you  agreed  to  take  and  re- 
ceipt for?  A.  If  he  has  stated  it,  he  is  mis- 
taken. Q.  He  was  interested,  and  was  there  ? 
Hazlett  was  interested,  and  was  thrre?  A. 
Part  of  the  time.  Q.  And  you  were  there 
part  of  ttie  time?  A.  I  was  tl>ere  all  tliat 
time.  Q.  Colby  was  there  all  the  time?  A. 
1  think  that  we — all  of  us — went  out  at  times. 
Colby  was  away  piirt  of  the  time,  and  I  was 
away  part  of  the  time,  and  Hazlett  was  away 
part  of  the  time." 

The  defendant  Alfred  Ha2lett  testified  for 
defendants  that  he  remembered  the  transfer 
of  property  between  plaintiff  and  the  defend, 
ants.  Was  present  when  a  portion  of  die  pa- 
pers were  signed.  Desired  to  state  ttiat  it 
was  a  good  lung  while  ago.  That  he  never 
had  recallpd  the  cii-cum stances  to  any  eoctent, 
with  the  exception  of  looking  over  a  few  of 
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the  exhibits  inftradueed  in  tbe  case  herntof  ore, 
■nd  that  his  recollection  of  the  matter  was 
about  this:  That  after  the  old  gentlenaan  was 
sentenced  by  the  court,  knowing  the  situation 
<tt  affaizs  to  some  extent,  and  the  feeling  of 
his  children  towards  him,  Colby  &  Ilazlett 
felt  somewhat  anxious  to  hare  their  attor- 
neys' fees  fixed  up,  that  they  might  fee]  safe, 
as  they  bad  been  to  consideratile  expense  and 
-outlay.  They  bad  advanced  large  sums  of 
money  for  him.  Tliouglit  it  was  away  after 
the  first  week  of  the  term  when  he  was  tried. 
That  Bfltt«  had  checked  quite  heavily  on 
their  bank  account,  and  they  did  not  want  it 
to  rest  in  that  way,  and  were  particularly 
anxious  to  Itave  it  fixed  up,  so  they  might  \k 
safe  when  he  was  sent  to  tiie  penitentiary. 
Thought  that  Colby  and  witness,  and  per- 
haps Bates,  went  up  to  see  him  in  the  coun- 
ty jail,  and  had  a  talk  with  Held  about  closing 
up  their  affairs.  Did  not  think  they  closed  it 
wiienttiey  first  saw  him,  as  there  was  conskl- 
-eral>le  to  talk  over,  but  tlioiight  they  went 
back  a  second  time.  S(ot  positive  as  to  that. 
That  Bates  was  with  them  at  the  time  they 
.<dosed  up.  That  they  made  out  a  statement 
of  what  he  was  owing,  and  at  what  depo- 
nents had  advanced,  making  out  a  bill  for 
Beid.  Could  not  give  the  exat-t  amount  of 
bill,  without  referring  to  tbeir  books,  but,  to 
the  best  of  witness'  recollection,  the  amount 
was  over  96,000,  for  money  expended  and  fees. 
The  witness  was  further  examined  as  fal- 
lows: "^Mf'Wion.  l)o  you  remember  the  first 
■amount  agreed  npon  l>etween  Colby  and  Reid  ? 
if  so,  give  it.  Anneer.  I  think  it  was  95,000. 
*  *  *  Q.  State  if  there  was  any  agree- 
ment or  arrangement  between  Beid  and  us 
that  we  were  buying  it, — that  we  were  tak- 
ing the  property.  A.  Of  course  we  were 
taking  the  property — tlie  title — in  our  names, 
but  tie  certainly  knew  that  Kilpatrick  was  to 
take  it;  and,  fui-thermore,  I  would  not  have 
given — the  firm  would  not  have  taken — this 
property,  unless  Kilpatrick  would  have  con- 
sen  ted  to  take  it  otS  our  hands.  Q.  State 
what  was  said  by  Beid,  and  whether  l>e  knew 
of  thearrangement  with  Kilpatrick  to  take  the 
property.  A.  Ue  certainly  knew  all  of  that. 
I  told  him  myself  about  the  Kilpatricks,  and 
furthermore  told  him  I  would  accept  tbe  prop- 
osiUoa  lie  bad  made  until  we  had  heard  from 
Kilpatricks.  Q.  Now,  you  can  state  bow  it 
came  that  tbe  mortgage  was  gi  ven  for  912.000, 
— what  was  the  agreement  with  regard  to  the 
mortgage,  and  our  fees,  and  where  we  were 
to  get  our  fees.  A.  I  d<m't  know,  unless  it 
happened  in  this  way:  My  recollection  is 
that  we  were  to  give  94,000, — that  is,  the 
persona]  property  was  to  be  taken  in  at  the 
rate  of  94,000,  as  represented  to  us  by  him,  — 
tbat  is,  as  to  tbe  amount  of  personal  proper- 
ty; and  I  think  tbe  real  estate  was  to  be  tak- 
en in  at  912,000.  Q.  And  our  fees  were  how 
much  ?  A.  We  were  toallow  him  at  the  rate 
of  912,000.  *  •  •  4?.  How  much  was 
Beid  to  get  after  the  payment  of  our  fees, 
and  how  much  was  our  fees, —  bow  much 
was  deducted  from  the  916,000  i>    A.  My  rec- 


ollection is  that  we  discounted  somCb  There 
was  a  Uttle  objection  on  liis  part.  He  thought 
it  a  little  extravagant,  in  some  respects  it 
is  not  necessary  to  mention  tiere,  but  my  rec- 
ollection is  that  we  agreed  on  95,000  for 
fees,  and  when  we  saw  the  Kilpatricks  they 
did  not  want  to  advance  that  much  money, 
and  assume  the  mortgage,  and  we  got  94,000 
out  of  them.  Q,  State  how  it  happened  we 
made  the  mortgage  read  for  912,000.  A, 
Well,  sfr;  I  don't  know.  I  cannot  account 
for  that,  unless  it  was  a  mistake  on  the  part 
of  Bates.  I  know  it  was  spoken  of  after- 
wards, and  I  know  I  did  not  auttiocize  it. 
*    «    • " 

Cross-examined  by  Mr.  Hardy;  "Ques- 
tion. Yon  have  been  Beid's  attorney  in  the 
prosecution  of  the  state  against  him?  An- 
ttoer.  Yes.  Q.  And  all  this  matter  of  tbe 
settlement  grew  oat  of  tbat  case?  A,  Yes, 
sir.  Q.  Do  you  remember  as  to  who  was 
there  all  the  time  these  papers  were  made  out 
that  night?  A.  I  don't  know,  outside  of 
ourselves;  there  may  have  been  other  prison- 
ers in  there.  Q.  It  was  done  in  the  night? 
A.  Tiie  closing  up  part  of  It  was.  Q.  1  un- 
stand  the  first  Urae  you  were  up  thaie  you 
made  no  arraageoisnts  ?  A.  Tlie  business 
transaction  was  all  talked  over,  no  doubt. 
Q.  But  he  found  fault  with  the  amount  of 
your  fees?  A.  No;  as  to  our  fees,  I  don't 
think  be  objected  to  tbat.  Q.  The  amount 
of  your  bill?  A.  Yes;  he  thought  tbe  bill  a 
liltle  extravagant  in  some  regards.  1  think 
he  did.  He  asked  us  if  we  couldn't  make 
our  fees  less,  in  order  to  do  the  fair  thing 
with  him.  *  *  *  Q.  li)o  you  remember 
a  week  ago,  Saturday  evening,  at  the  foot  of 
your  stairs,  having  a  conversation  with  me 
in  the  presence  of  Mr.  Saunders?  A.  Yn, 
sir;  I  had  such  eonversation.  Q.  Was  Mr. 
Saunders  there?  A.  Yes;  he  was.  I  don't 
know  whether  he  was  there,  or  Mr.  Lahamie. 
Q.  Did  you  state  there  tbat  your  bill  was 
compromised  with  Reid  at  94,000?  A.  I 
don't  think  I  did,  Mr.  Hardy.  I  am  quite 
confident  I  didn't,  l)ecause  I  didn't  know  at 
that  time.  Q.  And  add,  if  there  was  any- 
thing in  this  matter,  it  was  in  the  personal 
property?  A.  No.  I  told  you  this—  Q,  The 
question  is  whether  you  said  that  or  not. 
.^1.  I  am  quite  confident  that  we  did  not  com- 
promise at  94,000,  but  the  old  man  was  keen 
enough  to  t)eat  us  out  of  about  92,000  in  per- 
sonal property.  Q.  Then  you  would  not  at- 
tempt to  be  entirely  positive  that  you  didn't 
agree,  Mr.  Hazlett?  A.  I  would  be,  for  this 
reason,  that  I  didn't  know  at  that  time.  I 
bad  never  looked  at  tbe  papers,  and  never 
read  tbe  pleadings  over.  1  cared  so  little 
atmut  it,  I  did  not  know.  Q.  I  understand 
you  to  say  you  bad  forgotten  about  it  until 
you  read  over  the  exhibits?  A.  Yes,  sir. 
Q.  And  your  recollection  is  based  now  on 
the  exhibits?  A.  Yes;  and  our  books,  and 
to  a  great  extent  in  rehearsing  and  running 
the  matter  over  in  my  mind.  Q.  Talking  it 
over  with  Mr.  Colby  and  Mr.  Bates?  A.  I 
have  not  talked  with  Mr.  Bates  attout  Ifc. 
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Colby  came  in  for  the  exhibits,  and  I  talked 
trith  him  this  morning,  coming  up,  with  ref- 
erence to  the  matter.  Q.  The  consideration 
for  that  farm  was  expressed  in  thp  deed  of 
conveyance  to  you,  wasn't  it,  from  Mr.  Reid  ? 
A.  Well,  sir.  I  don't  know.  Q.  What  I 
wanted  to  know  was  whether  the  considera- 
tion you  was  to  give  for  the  farm  was  ex- 
pressed in  the  de^  for  the  farm.  A.  Weil, 
I  don't  know,  Mr.  Hardy.  Q.  There  was  a 
bill  of  sale  made  for  the  personal  property? 
A,  Yea,  sir.  Q.  And  it  was  tulked  over, 
wasn't  it,  as  to  how  much  the  farm  would 
be,  and  how  much  the  personal  property 
would  be?  A.  Yes,  sir.  Q.  Don't  you  know 
that  the  personal  property  was  put  at  82,000, 
and  so  written  in  the  bill  of  sale?  A.  No; 
I  think  not, — I  think  not.  I  think  we  agreed 
to  give  $16,000  for  the  whole  thing.  Q. 
You  saw  that  bill  of  sale  before  you  closed 
up  your  business?  The  bill  of  sale'was  made 
and  signed  by  Mr.  Reid,  and  you  saw  it? 
A.  I  don't  know  as  I  did.  We  trusted  to 
Mr.  Bates  to  make  up  the  papers,  and  com- 
ply with  our  contract.  I  may  have  seen  it, 
but  it  is  doubtful.  Q.  He  made  up  the  pa- 
pers to  comply  with  your  contract'^  A.  He 
was  told  to,  and  I  may  have  made  up  the  pa- 
pers myself ;  I  don't  remember  now.  I  don't 
know  whose  handwriting  they  were  made  in. 
Q.  You  evidently  saw  the  note  and  mort- 
gage before  you  signed  it?  A.  Ishonid think 
I  would — lought— tohaveseen  it.  Q.  You 
don't  mean  to  say  that  you,  as  a  business 
man,  signed  a  note  for  $12,000,  when  the 
agreement  was  that  you  were  only  to  sign 
for  911,000?  A.  I  will  tell  you,  in  answer 
to  that.  Q.  Just  answer  the  ordinary  way 
that  other  witnesses  would.  A.  Not  if  I 
knew  it  at  the  time.  Q.  Not  if  you  knew  it, 
you  would  not  be  apt  to  do  it?  A.  No.  Q. 
The  note  was  written  in  Bates'  handwriting? 
A.  I  could  not  say;  I  presume  so.  Q.  There 
was  a  compromise  of  some  kind  between 
yonr  firm  and  Reid?  A.  Yes.  Q.  And 
Bates  was  a  member  of  the  firm?  A.  No. 
Well,  he  was,  in  one  respect.  Q.  Not  pub- 
licly, but  he  shared  in  the  profits,  didn't  he? 
A.  Well,  we  had  a  private  understanding 
with  him.  He  was  to  have  a  certain  share 
of  the  net  profits.  Q.  How  long  after  the 
note  and  mortgage  was  given  before  it  was 
ascertained  there  was  a  mistake?  A,  I  could 
not  say.  I  know  it  was  talked  of  after  the 
papers  were  executed.  *  *  *  Q.  Isn't 
it  a  fact  that  you  did  not  understand  that 
your  bill  to  Mr.  Kilpatrick  was  about  $4,000 
till  you  looked  over  the  exhibits  in  this  case, 
and  the  figures;  that  you  didn't  know  it  was 
about  $4,000,  the  amount  agreed  upon?  A. 
I  am  rather  inclined  to  think  I  always  knew 
that  Kilpatrick  gave  us  $4,000,  and  we  turned 
over  the  papers.  Q.  Isn't  it  a  matter  of 
fact,  that  this  $4,000  was  to  be  your  fee  in 
the  Reid  Case,  and  Reid  was  to  pay  out  of 
the  note  and  mortgage  the  costs  in  the  case, 
and  to  pay  the  Bailey  note  of  $500?  A.  I 
don't  remember  the  Bailey  note,  nor  the  ar- 
rangements B»  to  the  costs,  or  anything  of 


the  kind.  Q.  Now,  in  your  estimate  of 
$5,000  you  Included  the  costs,  didn't  you? 
By  the  Court.  Included  in  what?  By  Mr. 
Hardy.  In  the  estimate  presented  to  Reid 
for  $5,000.  A.  I  don't  know,  now,  really. 
Didn't  he  pay  his  own  costs?  My  recollec- 
tion is  that  Reid  paid  the  costs.  Q.  It  was 
paid  out  of  the  note?  A.  Out  of  what  note? 
Q.  The  note  of  $12,000.  You  were  to  pay  the 
costs,  and  have  it  indorsed  on  the  note?  A. 
No,  I  don't  remember  any  such  conversation 
about  that.  I  don't  remember  who  was  to 
pay  it,  or  hew  it  was  done.  When  I  got 
through  with  my  transaction,  I  quit." 

J.  D.  Kilpatrick,  a  witness  for  the  de- 
fendants, testified  that  about  the  time  this 
purchase  was  made  he  was  in  Omaha,  and 
was  called  to  the  telephone  by  Alfred  Haz- 
lett.  "He  solicited  the  purchasing  of  the 
farm  and  property  by  us  as  a  matter  of  ac- 
commodation to  the  attorneys  in  the  cise, 
and  to  Reid.  We  did  not  want  the  property, 
though  we  were  buying  cattle  and  young 
stock.  Hazlett  stated  that  the  matter  had  to 
be  decided  quickly,  and  was  anxious  we 
should  assist  them,  and  represented  that  the 
young  stock  and  cattle  that  would  be  turned 
over  would  make  the  transaction  a  safe  one, 
— one  there  could  be  no  money  lost.  Wit- 
ness objected  to  the  price  of  the  land  named, 
which  was  explained  by  Hazlett  giving  me  a 
list  of  cattle  and  horses  and  young  stock  that 
was  going  into  the  transaction.  He  repre- 
sented that  Reid  was  very  anxious  that  this 
should  be  consummated.  The  costs  and  at- 
torney's fees  he  wished  to  pay,  and  it  would 
have  to  be  done  at  once,  if  done  at  all,  and 
without  me  personally  looking  into  the  roab> 
ter  or  knowing  anything  about  it.  There- 
fore I  had  to  take  the  representations  of  Haz- 
lett about  what  we  were  buying,  and  con- 
sented to  the  carrying  out  of  the  agreement, 
in  subtance,  when  I  returned  to  Beatrice. 
(iuestion.  Do  yon  remember  what  statement 
he  made,  if  anything?  Anstoer.  On  my  re- 
turn, a  few  days  afterwards,  and  the  amount 
of  money  then  required  was  paid  over,  as  stip- 
ulated, $4,000  cash,  with  the  agreement  to  pay 
the  amount  of  costs,  when  decided  what  they 
were  to  be,  and  the  amount  to  be  indorsed  on 
the  note  as  part  payment,  and  the  property 
and  fai-m  to  be  turned  over.  This  in  a  short 
time  was  shown  to  be  a  mistake.  The  farm 
was  in  the  hands  of  Reid's  family,  located  on 
the  place,  and  had  charge  of  the  cattle  and 
stock  and  the  farm.  We  acted  about  as  re- 
quested by  the  attorneys  and  Reid,  in  trying 
to  get  possession,  and  in  trying  to  get  the 
stock,  and  went  to  the  farm  thirty  days  later. 
It  was  time  the  crops  should  be  put  in.  Wit- 
ness was  given  to  understand  that  it  was  the 
desire  of  Reid  that  an  arrangement  should  b« 
made  by  which  the  family  could  be  retained 
on  the  place,  and  the  children  kept  together. 
The  place  was  leased  to  the  sons  of  Reid. 
Witness  then  undertook  to  be  let  out  of  the 
whole  transaction.  Asked  it,  and  thought 
he  was  entitled  to  that,  but  fkiled  here  with 
Hazlett  &  Colby.  Went  to  Lincoln,  and  saw 
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B«ld.  Told  him  what  money  we  had  ad- 
vanced on  the  place,  and  the  disposition  that 
was  made  of  the  place.  Asked  him  to  take 
the  place  back,  and  give  us  a  mortgage  for 
four  or  five  years,  at  a  reasonable  rate  of  in- 
terest, for  the  money  we  had  actually  paid; 
not  but  that  we  would  pay  him  for  the  prop- 
erty— the  stock — we  had  taken  from  the 
place,  whatever  it  was  said  they  were  worth. 
He  said  he  was  satisfled  as  the  matter  stood; 
thiit  be  had  his  mortgage,  and  the  place  was 
leased;  and  so  the  matter  went  on,  and  final- 
ly Mr.  Colby  consented  to  take  the  place  back. 
Q.  State  how  much,  as  represented  by  Haz- 
Ivtt,  his  personal  property  was  worth.  A. 
The  list  of  personal  property  that  Hazlett 
quoted  to  me,  or  represented  to  me,  when  I 
got  back,  woald  be  worth  not  less  than 
$4,000.  There  was  not  less  than  thirty 
three-year  old  steers,  and  grain,  etc.,  that 
never  materialized  or  turned  over.  Q.  How 
much  com  did  you  get?  A.  Five  or  six  hun- 
dred bushels.  Q.  What  would  the  steers 
have  been  worth,  if  you  had  got  them?  A. 
From  thirty  to  thirty-five  dollars  a  head.  Q, 
What  was  corn  worth  at  that  time?  A. 
About  thirty  cents  a  bushel.  By  the  Court. 
Q,  Voa  never  talked  with  Reid  until  after 
the  transaction?  A.  1^0,001  until  that  time 
I  went  up  to  see  him  at  the  penitentiary.  By 
Mr.  Colby.  State  how  much  rental  of  thn 
place  you  got,  after  it  was  rented  for  the  two 
years  to  t^  Held  boys.  A.  From  five  to  six 
hundred  dollars, — ^I  think  it  was  about  three 
bnndred  dollars  a  year.  Q.  State  what  the 
premises  would  have  brouglit, — what  been 
worth, — ^if  rented  so  you  could  have  received 
and  bad  full  advantage  of  the  place  during 
these  two  years.  A,  That  would  be  alto- 
gether on  how  it  is  carried  on.  It  is  a  good 
farm  of  400  acres  of  nice  land.  If  tilled  well, 
would  produce  well.  It  was  left  in  weeds, 
and  in  very  bad  condition.  There  would  be 
a  material  difference  in  the  way  it  was  looked 
after.  I  think  there  will  be  farmers  close  by 
that  know  the  land  well  that  can  estimate 
about  that  better  than  I  can.  *  *  *  Q. 
Ton  had  no  idea  of  buying  this  place  untti 
yon  were  called  to  the  telephone  in  Omaha 
by  Hazlett?  J.  No;  I  bad  no  thought  on  the 
matter  at  all.  Q.  Understand  you  to  say 
that  what  you  did  was  largely  to  accommo- 
date the  firm  of  Colby  &  Hazlett,  to  let  them 
out?  A.  It  was  wholly  with  that  inten- 
tion. Q.  How  long  were  they  talking  at  the 
telephone?  A.  Not  long,  but  long  enough 
to  give  an  idea  of  the  character  of  the  land, 
and  the  number  of  head  of  stock,  etc. ;  that  it 
was  a  good  farm,  worth  thirty  dollars  an 
acre,  situate  four  or  five  miles  from  De  Witt. 
He  impressed  on  me  the  necessity  of  having 
a  decision,  and  I  said  enough  so  that  he 
would  calculate  on  it  that  we  would  accept 
the  trade  on  those  conditions.  Q.  You  had 
not  seen  the  farm,  nor  Keid,  who  you  knew 
was  about  to  go  to  the  penitentiaiy  ?  A.  No ; 
I  had  not  seen  Reid,  nor  the  farm,  and  I 
knew  the  circumstances,  but  did  not  think 
upon  the  fact  Uiat  be  bad  been  kept  away 


from  the  farm,  but  I  should  have  known.  Q. 
That  is  where  be  could  not  have  known;  and 
I  understand  you  that  Hazlett  told  you  their 
fees  were  84,000  and  advances?  A.  No: 
Hazlett  asked  me  for  $5,000  cash,  and  I  asked 
him  if  a  less  amount  would  not  answer  just 
at  that  time.  I  was  in  Omaha  at  that  time, 
engaged  in  a  settlement.  I  asked  him,  be- 
cause it  was  a  necessity.  If  I  told  him  I 
would  pay  a  certain  amountof  money,  I  must 
know.  Q.  Didn't  you  testify,  on  direct  ex- 
amination, that  he  asked  you  for  $4,000?  A. 
No;  I  think  I  said  1  paid  when  I  came  home 
over  $4,000.  No;  he  asked  me  $5,000.  Q. 
He  told  you  there  had  got  to  be  costs  paid? 
A.  He  told  me  $5,000  cash, — ^that  is  the  way 
be  put  it  to  me;  and  thought  after  a  while, 
when  it  was  found  Just  what  it  would  be, 
Keid  wanted  the  costs  paid  or  provided  for, 
and  that  they  would  be  some  large  amount, 
not  knowing  definilely  what  they  would  be. 
He  asked  $5,000,  and  I  asked  if  $4,000  would 
not  do,  and  he  said  it  would.  He  gave  me 
to  understand  that  by  paying  $4,000  we 
would  fix  it  up.  Q.  He  didn't  tell  you  how 
much  was  going  to  the  firm  of  Colby  &  Hsz- 
lett?  A.  I  didn't  pretend  to  know  anything 
about  that,  nor  their  arrangement  for.feesat 
that  time.  All  I  know  about  that  I  have 
heard  since  that  time.  Q.  When  you  went 
to  the  penitentiary  to  see  Reid,  Hazlett  went 
with  you?  A.  Yes.  Q.  Ami  you  were  pres- 
ent afterwards  on  July  31,  1885,  when  Haz- 
lett wrote  Keid?  Your  proposition  was  to 
have  Reid  take  the  farm  iMCk  at  $40  an  acre? 
A.  No,  I  talked  with  Reid —  I  asked  him  to 
take  the  farm  back  on  the  same  conditions  I 
boaglit  it,  and  I  offered  to  turn  the  farm  over 
to  Colby  &  Hazlett  for  $500  less  than  I  paid 
for  it.  *  •  •  Q.  You  never  saw  any 
of  the  property  on  this  farm  until  yon 
iDought  it?  A.  No.  Q.  Neither  you  nor 
your  bruther  went  up  to  see  it  before  you 
bad  the  deed  from  Colby  &  Hazlett?  A.  1 
think  not.  My  recollection  is  I  committed 
myself  in  Omaha,  Q.  You  don't  pretend  to 
say  that  you  in  Omatia  had  agreed  to  buy 
$16,000  worth  of  property  you  never  saw, 
solely  upon  the  word  of  Hazlett?  A.  His 
representations;  yes.  I  did  that  I  will  ac- 
knowledge it.  By  the  Court.  Q.  Did  any  of 
you  look  at  the  property  before  you  paid  the 
money  and  took  the  deed?  A.  No;  my  rec- 
ollection is  that  we  did  not.  There  was  a 
hurry  to  get  this  thing  fixed  up,  and  we  had 
Iwth  Hazlett  and  Colby —  Both  had  agreed 
with  us  we  should  lose  nothing.  That  was 
only  a  temporary  emergency  to  be  met,  and 
it  would  be  a  great  accommodation,  and  there 
would  be  no  loss.  They  represented  every- 
thing as  being  amply  worth  what  had  been 
paid  for  it,  and  we  would  sustain  no  loss  in 
doing  that  and  do  them  a  great  accommoda- 
tion, and  so  on,  and  it  was  accepted.  Q.  I 
would  like  to  ask  what  this  personal  proper- 
ty was  worth.  A.  I  don't  think  we  got  to 
exceed  $1,500  worth  of  property.  By  Mr. 
Hardy.  Q.  I  will  ask  you  what  that  place  at 
that  time    was  worth.    A.  1  would  have 
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valued  the  farm  at  $30  an  acre  at  that 
time.  It  was  a  lump  trade.  I  didn't  con- 
sider what  we  call  the  farm,  so  the  aggregate 
was  the  same.  Q.  What  were  you  told  about 
the  improvements?  A.  That  it  was  a  good, 
new,  farm-house,  insured  for  61,000,  with 
200  acres  broken  on  the  farm.  Q.  And  the 
wliole  business  went  over  in  five  minutes, 
baclc  and  forth  ?  A.  Yes;  I  think  we  did  it 
in  five  minutes." 

The  deposition  of  William  H.  Rdd,  the 
pIuintifT,  taken  at  the  penitentiary,  was  read 
in  evidence  on  the  trial.  So  much  of  it  Is 
copied  as  rehites  to  the  point  under  consid- 
eration: "Question.  State  whether  or  not 
the  defendants  Colby  &  Hazlett  rendered  any 
professional  services  for  you  prior  to  March, 
1884.  Answer.  Tliey  attended  to  my  case 
as  my  attorneys.  Q.  State  whether  on  or 
about  March  7,  1884,  you  had  a  settlement 
with  them  as  your  attorneys  for  their  fees 
and  disbursements.  A.  We  hud  a  settlement. 
Q.  State  what  you  settled  and  how  you  set- 
tled. A.  Fees,  expenses,  and  costs,  as  I  on- 
derstood  it  at  the  time.  1  sold  tliem  wliat 
property  I  had  for  #16,000,  and  I  was  to  give 
them  $4,000  out  of  the  sale  for  their  fees, 
expenses,  and  costs,  as  I  understood  it  in  my 
case.  Q.  State  how  much  the  farm  was  sold 
for,  and  how  many  acres  were  in  the  farm. 
A.  Four  hundred  acres, — price  was  $14,000. 
Q.  State  what  was  said  between  you  and 
them  about  the  price  of  the  farm,  and  in  re- 
gard to  its  value.  A.  Don't  know  as  I  can 
tell  what  was  said  about  the  value;  the  price 
was  agreed  upon.  Q.  At  how  much?  A. 
At  $16,000  for  my  land  and  personal  prop- 
erty. Q.  State  how  much  they  were  to  pay 
you  for  the  land  and  how  much  for  the  per- 
sonal property.  A.  Fourteen  thousand  dol- 
lars for  the  land,  and  two  thousand  dollars 
for  the  personal  property,  as  I  remember. 
*  *  *  Q.  State  whether  or  not,  in  allow- 
ing the  defendants  $4,000  in  your  settlement 
with  them,  there  was  any  mistuke  made. 
A.  In  what  shape?  Q.  In  which  you  took 
from  them  a  mortgage  and  note  for  $12,000, 
when  it  should  have  but  for  $11,000,  as  they 
claim.  A.  There  was  no  such  mistake,  as  I 
know  of;  I  have  no  recollection  of  it.  Q. 
How  much  did  yon  claim  you  were  owing 
them  at  that  time  which  they  wanted  yon  to 
pay  or  securef  A.  1  don't  remember  that 
they  ever  told  me  how  much  I  did  owe  them. 
Q.  How  much  was  it  agreed  upon  that  you 
should  tdlow  them  in  this  settlement?  A. 
Four  thousand  dollars.  I  understood  at  the 
time  that  they  were  to  have  $4,000,  and  they 
were  to  pay  expenses  and  costs,  and  they 
were  to  get  me  out  of  here  within  a  year.  I 
think  Mr.  Colby  told  me  that  I  woold  have 
plenty  to  stait  upon;  $12,000  and  interest, 
and  they  would  get  me  out  within  a  year.  I 
suppose  they  were  to  pay  the  costs  and  ex- 
penses, and  their  fees  were  incloded  in  that 
for  attending  to  my  case  afterwards.  Q.  Do 
you  remember  whether  or  not  you  agreed  to 
give  them  an  additional  $1,000.  if  they  should 
get  you  out  within  a  year,  and  was  that  in- 


cluded in  a  receipt  they  gave  you  at  the 
time?  State  what  you  know  or  remember 
about  that.  A.  Well,  there  was  no  other 
agreement,  except  the  first  one  for  $4,000. 
All  was  included  in  that." 

Cross-examination:  "Question,  Was  not 
the  agreement  betwem  you  and  Colby  & 
Hnzlett  in  writing?  Anstoer.  In  regard  to 
to  what?  Q.  In  regard  to  your  employment 
of  them  in  your  case.  A.  1  think  it  was.  Q. 
Have  you  that  agreement,  or  a  copy  of  it? 
A,  1  had  a  copy.  I  sent  it  to  Mr.  Hardy. 
Q.  Is  not  there  a  receipt  for  $5,000  indorsed 
on  that  agreement  by  Colby  &  Hazlett?  A. 
I  think  1  have  a  receipt  for  $5i000.  Q.  Have 
you  that  receipt  now,  or  can  you  procure  it? 
if  so,  will  yon  produce  it?  A.  1  have,  and  I 
now  produce  it:  'Beatrice,  Neb.,  Aug't  7th, 
1882.  Memorandum  of  agreement  by  and  be- 
tween Colby  &  Hazlett,  of  the  one  part,  and 
William  H.  Reid,  of  tlie  other  part.  It  is  mut- 
ually agreed  between  Colby  A  Hazlett,  attor- 
neys, and  W.  H.  Reld,  that  the  said  Colby  & 
Hazlett  are  to  be  employed,  and  are  hereby 
employed  and  retained,  as  attorneys  for  the 
said  W.  H.  Reid,  to  defend  him,  and  have  the 
whole  charge  and  management  of  the  defense 
of  his  criminal  case,  for  the  killing  of  his  wife, 
and  have  the  entire  management,  care,  and 
responsibility  of  the  same,  and  to  work  up 
the  said  defense,  and  faithfully  discharge  the 
duties  devolving  upon  them  as  attorneys  fur 
said  Reid,  through  said  cause,  in  considera- 
tion of  the  sum  of  $150,  which  is  paid  them, 
this  day,  as  a  retainer,  and  in  consideration 
of  a  reasonable,  fair,  and  Iil>eral  compensa- 
tion to  be  paid  them  by  the  said  Reid,  in  ad- 
dition, for  their  services;  the  said  Reid  to 
pay  the  necessary  and  reasonable  e;cpenses  in 
the  oourt,  working  up  and  defense  of  his 
case,  proclaiming  facts,  evidence,  and  mate- 
rial for  defense  in  his  behalf,  and  the  ex- 
penses of  his  attorneys  In  obtaining  of  the 
same,  and  he  to  perform  the  ordinary  duties 
of  client  to  attoi-neys.  [Signed  in  I>tiplicate] 
Coi-BY  &  Hazlett.  W.  H.  Reid.'  In- 
dorsed on  back:  ■  Received  of  William  H. 
Reid  the  sum  of  $5,000,  in  full  satisfaction 
and  payment  of  all  claims  and  demands 
ag.'tinst  him  for  legal  services  and  expenses 
up  to  date,  in  the  c-ase  of  State  of  Nebraska 
vs.  Wm.  H.  Reid,  and  in  full  of  all  fees  for 
services  and  expenses  hereinafter  to  be  ren- 
dered by  us  in  and  about  said  case.*  Q. 
Did  not  the  defendants  Colby  (b  Hazlett  make 
out  and  deliver  to  you  an  itemized  statement 
for  their  fees,  charges,  and  expenses  in  your 
behalf  in  writing?  A.  No,  sir;  not  that  I 
remember  of.    1  don't  think  I  ever  saw  one." 

Redirect  examination:  ''Question.  State 
how  you  came  to  have  a  receipt  for  $5,000 
from  Colby  &  Hazlett.  Anstoer.  When  1 
made  the  sale  there  was  $4,000  came  out  of 
the  land.  I  had  paid  them  money  bdtore, — 
I  think  about  $800.  Q.  State  what  was  in- 
cluded in  this  receipt  of  $5,000.  A.  The 
$4,000  they  received  out  of  the  place,  and 
what  I  had  paid  them  previous.  Q.  Was  it 
atrreed  or  understood  at  the  time  of  the  set- 
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tlement  that  jou  were  to  allow  them  95,000 
out  of  tlie  property  tlien  purchosed  of  yon  ? 
A.  No,  air;  It  was  94,000.  Q.  Do  yon  Bwi-ar 
that  that  receipt  of  95,000  included  any  Bum 
paid  by  you  prior  to  that  time?  A.  I  think 
it  did.  Q.  Do  yoa  swenr  positively?  A. 
Messrs.  Colby  &  Hnzlett  ma<1e  it  out,  and 
gave  it  to  me,  and  I  understood  it  included 
that.  Q.  Yon  also  swenr  thxt  yoa  didn't 
know  what  Colby  &  Hazlett's  bill  amounted 
to,  and  that  they  never  made  any  statement 
of  tliatbilltoyon?  il.  Ido.  I  didn't  know 
what  their  bill  amounted  to.  and  I  don't  re- 
member of  their  mHking  any  statement  to  me. 
Q.  Do  you  know  and  were  you  not  told  by 
Colby  &  Hazlett  for  what  and  to  whom  the 
S800,  which  you  say  you  had  paid  to  them, 
had  been  expended  and  paid?  A.  No,  sir; 
I  don't  know  who  to.  I  think theysald  they 
had  been  at  considerable  expense.  I  don't 
think  tliey  ever  tuld  me  what  they  were.  Q. 
Did  tliey  not  tell  you  what  It  cost,  and  what 
they  bad  to  pay  Dr.  Mathewson?  A.  No, 
sir;  I  have  no  recollection  of  it.  Q.  Did 
th^  not  tell  you,  and  did  yoa  not  know, 
what  they  had  to  pay  Dr.  Fuller?  A.  No, 
sir;  I  don't  remember.  I  can't  place  the  mnn 
now.  Q.  Did  they  not  tell  you,  and  do  you 
not  know,  what  they  had  to  pay  tlie  superin* 
tendent  of  the  Topeka  Insane  Asylum?  A. 
No,  sir;  I  don't  remember  it.  Q.  Do  I  un- 
derstand  yoa  to  swear  tliat  you  do  not  recol- 
lect or  that  Ihey  did  not  tell  you  the.se  things? 
A.  I  m-an  to  swear  that  I  do  not  recollect 
your  telling  me,  and  I  think  you  did  not  tell 
me.  Q.  Don't  you  remember  of  stating  to 
defendant  Colby  that  yoa  tliought  Dr. 
Matbewson's  bill  rather  high?  A.  I  do  not. 
I  think  Mr.  Colby  never  spoke  to  me  about 
it.  Q.  Do  you  remember  of  defendant  Colby 
telling  you  what  it  cost  you  to  takethosedep- 
oaitions  in  AIlHmakee  county,  Iowa?  A,  I 
think  it  was  96S  for  notary's  fees,  but  conld 
not  be  certain.  Q.  You  don't  recollect  of 
any  of  the  defendants  telling  yon,  or  your 
ever  knowing  any  of  the  otiier  eosts  and  ex- 
penses f  A.  1  don't  remember  any  other  par- 
ticular expenses.  Q.  Don't  you  remember 
of  the  defendants  Colby  &  Hazlett  figuring 
up  with  you,  and  showing  you  the  amount 
of  the  coats  and  expenses  of  the  flrst  trial  of 
your  case?  A.  It  seems  to  me  that  you  and 
Mr.  Hazlett  did  figure  on  it,  but  I  am  not 
sure.  Q.  Did  not  the  defendants  Colby  or 
Hazlett  give  you  written  receipts  for  the 
money  paid  by  you  to  them  prior  to  Mitrch 
7th,  the  date  of  the  mortgage?  A.  I  think 
they  did  fur  what  money  I  gave  them  before 
the  settlement.  It  was  spoken  of  at  the 
time,  I  think.  It  was  said  by  one  of  you 
that  that  last  receipt  would  cover  up  the 
others.  Q,  Have  you  those  receipts  in  your 
possessicm,  or  under  your  control?  if  so,  will 
you  produce  them?  A.  I  think  Mr.  Haniy 
has  them.  Q.  D»  you  swear  that  you  recol- 
lect of  any  remark  made  by  defendants  Colby 
&  Hazlett,  or  by  any  ottier  person,  at  the 
time  of  the  settlement,  that  that  last  i-eceipt 
would  cover  up  tlie  others,  ot  anytliing  of 
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that  kind  or  nature?  A.  That  is  what  I 
think." 

A.  Uardy,  Esq.,  testified  for  the  plaintiff, 
in  reply  to — "Question.  Did  you  have  a  con- 
versation with  Mr.  Hazlett  a  week  ago  Satur- 
day evening  about  this  case?  Ansioer.  I  did. 
Q.  State  what  that  conversation  was.  A, 
Mr.  Saunders  was  there,  and  Mr.  Hazlett 
asked  that  we  consent  that  his  testimony  be 
taken  at  some  other  time,  as  he  had  impor- 
tant business  to  attend  to  at  Omalia.  I  said 
his  testimony  would  probably  be  needed  in 
the  case.  I  said  to  Mr.  Hazlett,  in  regard  to 
that  95,000  business:  *I  don't  think  you 
think  there  is  anything  of  it.'  Mr.  Hazlett 
made  this  remark:  he  said:  'I  think  we 
claimed  five  tliousand,  but  it  was  compro- 
mised, as  I  understand  it,  at  four  thousand, 
and  if  there  is  anything  in  that  matter  it  is 
in  the  personal  property.'  Mr.  Saundeta 
stood  near  by."  Cross-examined  by  Mr.  Haz- 
lett: "Que»tion.  Did  you  and  I  have  a  talk 
about  the  merits  of  the  case?  Anstcer.  No 
further  than  that.  Q.  Isn't  all  I  asked  you 
to  get  your  leave  to  go  away,  and  to  give  my 
testimony  after  I  came  baik?  A.  That  is 
just  what  you  wanted.  Q.  That  was  what  I 
was  after,  and  you  hated  to  let  me  go.  Now, 
do  you  intend  to  swear  that  I  said  we  com- 
promised our  fees  at  four  thousand  dollars? 
A.  I  intend  to  swear  that  yoa  used  the  word 
'compromised,'  and  said  'four thousand  dol- 
lars.' Q.  Did  I  say  tliat,  or  did  you  say  it? 
A.  YoD  said  it.  Q.  What  does  Saunden 
say?  A.  He  says  the  same  thing.  Q.  You 
are  attorney  in  this  case?    A.  Yes,  sir." 

The  general  object  and  purpose  on  the  part 
of  the  defendants  Colby  &  Hiizlett,  in  their 
interview  and  transaction  with  the  plaintiff, 
which  terminated  in  the  execution  and  de- 
livery of  the  deed  by  him  to  them,  and  of  the 
note  and  mortgage  by  them  to  him  on  the 
night  of  March  7,  1884,  was  to  make  such  a 
disposition  of  his  property  as  would  produce 
the  money,  claimed  by  them,  for  their  fees 
and  expenses  earned  and  incurred  in  making 
his  defense;  and  the  object  of  their  baste  and 
industry,  Ciirrying  their  operations  far  into 
the  night,  was  tliat  such  disposition  might 
be  made  before  the  threatened  restraint 
should  be  placed  upon  him  by  the  courts,  and 
he  prevented  from  making  it.  In  making 
this  disposition  of  plaintiff's  property,  it  does 
not  appear  that  either  of  the  parties  contem- 
plated or  desired  the  immediate  or  cash  pay- 
ment down  of  more  than  a  sufficient  amount 
to  pay  the  said  fees  and  expenses.  It  ap- 
pears from  the  testimony  of  L.  W.  Colby, 
Alfred  Hazlett,  and  C.  O.  Bates  that  the  bill 
for  services  and  expenses  held  by  them,  and 
presented  to  the  plaintiff  on  that  occasion, 
amounted  to  96,134.30,  and  that  after  allow- 
ing payments  formerly  made  amounting  to 
9800  there  was  a  balance  due  Colby  &  Hax- 
lett  of  95,334.30.  According  to  the  testi- 
mony of  Mr.  Hazlett,  there  were  some  objec- 
tions made  by  tlie  plaintiff,  and  the  amount 
was  reduced,  and  finally  agreed  upon  at  even 
95,000.     This  is  nut  so  clearly  sUited  by  Uie 
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other  witnesses  for  defendants,  but  they  all 
agree  that  the  amount  which  was  to  be  de- 
ducted and  retained  by  Colby  &  Hazlett  out 
of  the  price  of  the  farm  and  personal  prop- 
erty was  even  $5,000,  and  in  communicating 
to  Kilpatrick,  then  at  Omaha,  by  tlie  tele- 
phone, that  was  the  sum  which  tliey  at  first 
represented  as  necessary  to  be  paid  down; 
but  that,  upon  Kilpatriclc  objecting  to  ad- 
vancing that  amount  in  cash  down,  they  con- 
sented to  talce  $4,000.  J.  D.  Kilpatriclc,  with 
whom  this  telephonic  conversation  was  held 
by  Mr.  Hazlett,  on  the  part  of  Colby  &  Haz- 
lett, corroborates  this  testimony.  It  appears 
that  at  this  settlement  Colby  &  Hazlett  gave 
to  the  plaintiff  a  receipt  for  $5,000,  in  full 
satisfaction  and  payment  of  all  claims  and 
demands,  etc.  This  receipt  was  retained  by 
plaintiff,  and  open  the  demand  of  defend- 
ants produced  at  the  trial.  This  receipt,  and 
its  possession  by  the  plaintiff,  is  evidence  of 
the  highest  character  that  the  amount  under- 
stood and  agreed  upon  at  the  settlement  was 
$5,000,  and  not  $4,000.  In  this  connection 
I  will  observe  that  the  plaintiff  in  his  deposi- 
tion stated  that  this  receipt  covered  other 
sums  previously  paid,  but  he  does  not  any- 
where claim  that  he  had  paid  them  to  exceed 
$800  previous  to  this  settlement,  and  there 
is  nothing  in  the  history  of  these  somewhat 
unusual  transactions  to  lead  us  to  believe 
that  the  parties  would  receipt  for  even  $200 
more  than  they  had  received  or  expected  to 
receive,  and  a  part  of  which  they  had  previ- 
ously receipted  for.  I  will  make  no  further 
examination  of  the  facts  stated  by  the  plain- 
tiff in  his  deposition,  which  are  set  out  at 
considerable  length  in  this  opinion,  further 
than  to  say  that,  in  so  far  as  they  relate  to 
the  point  now  being  considered,  they  are 
chiefly  negative  in  their  character,  and  that 
the^  fail  to  convince  the  mind  of  the  writer, 
or  sufficiently  explain  the  evidence  of  a  mis- 
take inhering  in  the  facts  above  referred  to, 
or  that  of  the  testimony  of  the  defendants  and 
the  witness  C.  O.  Bates. 

The  consideration  of  this  case  brings  us 
quite  np  to  the  frontier  of  the  question  of 
the  power  of  a  court  of  review,  to  reverse  or 
modify  the  judgment  or  decree  of  a  trial  court 
upon  a  matter  of  fact,  under  the  law  and  prec- 
edents. It  must  be  admitted  that  such 
power  does  not  extend  to  cases  of  mere  con- 
flicting evidence.  The  rule  has  been  often 
stateJ  in  this  court,  and  applied  to  cases  then 
under  consideration.  In  most  of  these  cases, 
so  far  as  my  memory  extends,  the  rule  was 
invoked  as  a  reason,  on  the  part  of  this  court, 
for  refusing  to  disturb  the  judgment  of  the 
trial  court,  but  such  has  not  always  been  the 
case.  Among  the  first  of  these  cases  was 
that  of  Seymour  t.  Street,  5  Neb.  85,  cited  by 
counsel  for  appellee.  In  that  case  the  rule 
is  stated  in  the  syllabus  as  follows:  "(5) 
The  findings  of  a  court,  when  substituted  for 
a  jury,  are  entitled  to  the  same  weiglit  as  the 
verdict  of  the  latter.  (6)  Where  a  verdict 
or  finding. is  cli-arly  wrong,  it  should  beset 
aside;  but,  if  there  is  only  doubt  as  to  its 


correctness,  it  will  not  be  disturbed."  In 
the  case  of  Blackburn  v.  Ostrander,  reported 
in  the  same  volume,  at  page  219,  the  court 
in  the  opinion  say:  "It  is  not  the  number 
of  witnesses  produced  by  a  party,  nor  their 
language  alone,  that  should  be  looked  to  in 
determining  wliether  a  new  trial  should  be 
granted,  but  all  the  surrounding  circum- 
stances should  be  taken  into  the  account,  and 
given  due  weight;"  and  again,  in  the  case  of 
Railroad  Co.  v.  Washburn,  also  reported  in 
the  same  volume,  at  page  117,  the  court  in 
the  syllabus  say:  "(4)  A  mere  difference  of 
opinion  as  to  the  weight  of  evidence  between 
a  reviewing  court  and  the  court  which  tried 
the  cause  is  not  sufficient  to  reverse  a  judg- 
ment. To  do  so,  the  preponderance  of  evi- 
dence must  be  clear,  obvious,  and  decided, 
or  so  great  as  to  indicate  prejudice,  partiality, 
or  corruption.  (5)  A  judgment  will  not  be 
reversed  on  the  ground  that  the  finding  or 
verdict  is  contrary  to  the  evidence,  unless  it 
manifestly  is  so;  and  the  reviewing  court 
will  always  hesitate  to  reverse,  when  doubts 
as  to  its  propriety  arise  out  of  a  conflict  in 
oral  evidence." 

The  above  cases  have  been  followed  in 
those  of  Fotvin  v.  Curran,  13  Neb.  302,  14 
N.  W.  Rep.  400;  Hartley  v.  Dorr,  16  Neb. 
451.  19  N.  W.  Rep.  632;  Courtnay  v.  Price, 
12  Neb.  189,  10  N.  W.  Rep.  698;  Jennings 
v.  Simpson,  12  Neb.  558, 11  N.  W.  Rep.  88U: 
Aultman  v.  Patterson,  14  Neb.  58, 15  N.  W. 
Rep.  350;  and  in  many  subsequent  cases. 
In  no  case  has  it  been  held,  nor  can  it  be. 
that  greater  weight  will  be  accorded  to  the 
finding  of  a  court,  in  a  case  tried  to  it  with- 
out the  Intervention  of  a  jury,  than  to  the 
verdict  of  a  jury,  nor  has  the  court  ever  de- 
nied itself  the  power  or  the  duty  to  reverse 
or  modify  either  finding  or  verdict,  where  it 
was  its  clear  and  settled  conviction,  upon  a 
review  and  consideration  of  the  entire  evi- 
dence, that  the  tribunal  making  it  had  reached 
an  erroneous  conclusion,  to  the  prejudice  of 
the  party  complaining.  In  this  connection  I 
copy  from  the  opinion  of  this  court  in  thecase 
of  Fisk  V.  State,  9  Neb.  62, 2  N .  W.  Rep.  384: 
"A  court  that  would  shelter  itself  beiiind  an 
erroneous  verdict  to  sustain  a  judgment  that 
is  clearly  wrong  is  unworthy  the  name.  But 
a  mere  difference  of  opinion  between  the  court 
and  jury  is  not  sufficient  to  justify  the  re- 
versal of  a  case.  But  where  it  is  clearly 
wrong  it  will  be  set  aside,  and  such  has  been 
the  uniform  holding  of  this  court  from  its 
organization.  [Citing  cases.]  In  no  other 
way  can  the  riglits  of  parties  be  protected." 

In  thecase  at  bar  there  is  no  direct  flDding- 
upon  the  question  of  a  mistake  in  the  amount 
of  the  note,  but,  from  a  recomputution  uf  ilie 
note  from  the  date  which  it  be^irs  to  the  date 
of  the  finding,  it  is  quite  apparent  that  in  the 
finding  the  court  rejected  the  claim  and  evi- 
dence of  the  defendants  of  a  mistake  in  the 
amount  of  the  note,  and  in  so  doing,  I  think 
for  the  reasons  above  stated  the  trial  court  was 
clearly  wrong.  The  finding  and  judgment 
of  the  district  court  are  reversed,  and  a  On(> 
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ing  will  be  entered  in  this  court  as  of  tlie 
date  of  May  1, 1889,  in  favor  of  tlie  plaintifF  in 
the  sum  of  913,370.32,  and  a  Judgment  and 
decree  of  foreclosure  entered  herein  in  his 
favor  for  said  sum,  and  as  of  said  date. 
Judgment  accordingly.  The  other  Judges 
concur. 


MoCoRuioK  Hartestino-Maouinb  Co.  «. 

Jacobson. 

(Supreme  Court  of  Iowa.   May  90, 1889.) 

Nbootiabub  iNSTRiniEirTS— AonoHS  oir— BmoBK 
ov  Pboov— TriaI/— DiBOHABOB  Of  ATTAomonrt. 

1.  In  an  action  on  a  note,  where  a  witness  has 
teetifled  that  he  saw  defendant  sign  the  note,  it  is 
improper  to  ask  him,  on  cross-examination.  If  he 
had  any  other  transaction  with  defendant  on  the 
same  day,  and  his  answer  to  such  question  is  prop- 
erly stricken  out. 

2.  Under  Code  Iowa,  |  3118,  providine  that  all 
contracts  in  writing  import  a  consideration,  when 
plsintiff  has  established  defendant's  signature  to 
a  promissory  note,  the  burden  of  proving  no  oon- 
sideration  is  on  defendant.  i 

8.  It  is  proper  to  refuse  to  charge  that  'facts 
which  are  notoriously  known,  ana  within  the 
knowledge  of  the  Jury,  as  well  as  others  in  gen- 
eral, need  not  he  proved,  but  may  be  taken  notice 
of  by  the  jury  without  being  proved, "  where  the 
facta  to  wniob  snob  instrootlbn  wonld  relate  are 
the  condition  of  the  weather  and  the  roads,  and 
the  price  of  mowers  when  the  note  was  given. 

4.  AcU  Iowa,  18th  Qen.  Assem.  o.  188,  {  8,  re. 
qairing  an  amdaTlt  when  attorney's  fees  are 
taxed,  appUes  only  to  eontraota  made  after  it  took 
effect. 

5.  Under  Code  Iowa,  H  8010,  8030,  prortding 
that,  in  case  of  the  discharge  of  an  attachment  or 
a  Jndgment  against  the  attaching  plaintiff,  the 
diaohaKe  of  Ae  attachment  la  final,  nnless  the 
plaintiff  appeal  in  two  days,  an  attachment  is  dis- 
solved without  any  further  order  of  courts  where 
plaintill  falls  to  appeal  from  ajndgment  ag^nst 
him  within  the  time  limited,  and  no  ezeontion  can 
issue  for  the  sale  of  the  attached  property. 

Appeal  from  district  court.  Story  county; 
J.  Lk  Stxtbns,  Judge. 

Action  upon  a  promissory  note.  There 
was  a  judgment  on  a  verdict  for  plaintiff. 
Defendant  appeals.  The  case  has  before 
been  in  this  court.  See  78  Iowa,  546,  85  N. 
W.  Bep.  627, 

George  A.  Vjidenoood,  for  appellant.  O. 
L.  Binford  and  J.  H.  Bradley,  tor  appellee. 

Beck,  J.  1.  The  questions  raised  by  de- 
fendant will  be  considered  in  the  order  of 
their  presentation  by  counsel,  and  the  facts 
involved  in  each  will  be  stated  in  our  consid- 
oration  thereof.  A  witness  for  plaintiff,  who 
signed  the  note  as  a  witness  to  defendant's 
signature,  after  having  testified  that  be  saw 
defendant  sign  the  note,  was  asked  upon 
cross-examination  if  be  had  on  the  same  day 
any  other  transaction  with  defendant.  He 
replied  that  he  sold  defendant  a  mower  for 
965.  This  evidence  was  stricken  out,  as  not 
being  properly  elicited  upon  cross-examina- 
tion. This  ruling  is  the  ground  of  defend- 
ant's first  objection.  We  think  it  is  clearly 
correct.  The  evidence  elicited  by  the  ques- 
tion in  no  manner  and  to  no  extent  was  con- 
nected with  the  evidence  given  by  the  wit- 
ness upon  his  examination  in  chief. 

2.  The  district  court  held,  by  instructions 


to  the  jury,  that  the  burden  of  proof  was  on 
defendant  to  show  that  the  note  wad  without 
consideration.  Counsel  for  defendant  insist 
that  the  burden  rested  on  plaintiff  to  show 
that  there  was  a  consideration  for  the  note. 
All  (M>ntract8  in  writing  import  a  considera- 
tion.' Code,  §  2118.  A  signature  to  a  writ- 
ten instrument  is  deemed  genuine  and 
admitted  in  evidence  without  proof,  un- 
less it  be  denied  in  a  pleading  under  oath. 
Id.  §  2730.  It  ia  plain  that,  if  the  signature 
he  established,  the  instrument  imports  a  con- 
sideration. The  plaintiff  may  recover,  un- 
less a  want  of  consideration  is  found.  The 
defendant  in  this  case  pleaded  two  defenses: 
(1)  That  the  signature  to  the  note  was  not 
made  by  him;  (2)  that  there  was  no  consid- 
eration for  the  note.  There  is  no  question 
as  to  the  burden  of  proof  of  the  signature.  It 
rests  on  plaintiff.  When  the  signature  is 
established  by  proof,  as  well  as  admitted  by  a 
failure  to  deny  it,  the  note  is  deemed  valid,  and 
under  Code,  §  2113,  implies  a  consideration. 
The  plaintiff,  upon  the  issues  in  this  case, 
could  have  relied  upon  the  evidence  intro- 
duced to  prove  the  signature  genuine.  The 
jury  were  authorized  to  find  that  there  was 
a  consideration,  iu  the  absence  of  proof  that 
there  was  none.  If,  therefore,  there  was  no 
proof,  as  to  consideration  offered,  plaintiff 
was  entitled  to  recover.  It  therefore  clearly 
appears  that  the  burden  of  proof  as  to  the 
consideration  rested  on  defendant,  and  not 
on  plaintiff. 

3.  The  defendant  requested  the  court  to 
give  an  instruction  in  the  following  lan- 
guage: "Facts  which  are  notoriously  known, 
and  within  the  knowledge  of  the  Jury,  as 
well  as  others  in  general,  need  not  be  proved, 
but  may  be  taken  notice  of  by  the  jury  with- 
out being  proved."  This  instruction  was  re- 
fused, whereof  defendant  now  complains. 
The  facts  to  which  the  instruction  relates, 
which  defendant  claims  were  within  the 
knowledge  of  the  jurors,  and  known  by  peo- 
ple generally,  are  claimed  to  be  the  price  of 
mowers  when  the  note  in  suit  was  given, 
and  the  condition  of  the  weather  and  the 
roads.  These  are  not  facts  resting  in  the 
knowledge  of  all  men,  which  may  be  con- 
sidered without  proof.  Ko  rule  of  law  sanc- 
tions the  instructions  asked  by  defendant. 

4.  Counsel  complains  on  the  ground  that 
an  attorney's  fee  was  taxed  without  the  atR- 
davit  required  by  section  3,  c.  185,  Acts  18th 
Gen.  Assem.  The  act  applies  to  contracts 
made  after  it  took  effect.  Section  2.  The 
note  in  suit  was  made  before. 

5.  The  district  court  ordered  a  special  exe- 
cution against  the  real  estate  attached  in  the 
action.  Of  this  defendant  complains,  claim- 
ing that  under  Code,  §§  3019, 3020.  an  appeal 
in  the  case  not  having  been  taken  within 
Ave  days  after  the  judgment,  the  attachment 
was  dissolved  by  operiition  of  law,  and  there- 
fore no  special  execution  could  have  been 
issued  for  the  sale  of  the  attached  land.  The 
position  is  well  taken.  The  sections  of  the 
Code  just  referred  to  provide  tliat  in  case  of  > 
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tbe  discliarge  (dissolution)  of  an  attachment, 
or  a  judgment  In  the  action  ngainst  the 
plaintiff,  the  discharge  of  tlie  attachment  is 
final,  unless  the  plaintiff  appeal  in  two  da7S. 
The  attacliment  is  discharged  without  a 
•pedal  order  of  court  so  declaring,  Ihejudg- 
ment  against  the  plaintiff  operating  to  dto- 
solve  the  attiichinent  without  any  further 
mtier  of  the  court.  Harger  v.  Spofford,  44 
Iowa,  869;  Ryan  v.  Heenan,  41  N.  W.  Rep. 
967.  The  district  court  erroneously  ordered 
a  special  execution  to  be  issued  for  tlie  sale  of 
the  land.  The  judgment  of  the  district 
court,  except  as  to  tbe  order  for  the  special 
execution,  is  atlirmed.  It  is  therefore  modi- 
fied, and  affirmed. 


Whitbn  V,  TxTLLSR  et  at. 

{Supreme  Court  oj  Iowa.    May  21, 1889.) 

APPB^Ii— Reqcisitbs. 

Where  an  abstract  contains  no  reference  to  an 

appeal  or  submission  of  the  case  to  the  supreme 

wrart,  the  latter  has  no  jurisdiction,  though  argu- 

■wntB  of  counsel  are  on  file. 

Appeal  from  district  court,  Maiahall  coun- 
ty; 8.  M.  Wbavbr,  Judge. 

Action  to  recover  for  grain  stored  in  de- 
fendants' warehouse.  Judgment  for  plain- 
tiff, and  defendants  appeal. 

Uenderion  &  Hargrate,  for  appellants. 
O.  L.  Blnftyrd  and  /.  H.  Bradley,  for  ap- 
pellee. 

Granqer,  J.  The  abstract  in  this  case 
aets  out  the  pleading;  a  stipulation  of  facts 
«n  wliich  tbe  cause  was  submitted  below; 
tbe  judgment  of  the  district  court;  and  an 
assignment  of  errors.  It  contains  no  words 
whatever  with  reference  to  an  appeal  or  a 
•nbmission  of  the  cause  to  this  court.  Argu- 
ments of  counsel  are  on  file,  but  they  do  not 
g^ve  to  this  court  jurisdiction.  There  is  no 
record  upon  which  to  base  a  judgment  here, 
and  the  proceeding  as  to  this  court  is  dis- 
missed. 


Lyons  o.  Yait  Gobdeb. 
(Supreme  Court  of  Iowa.    Hay  31, 1889.) 

8aoo;>DART  Etidescx— Tbksfassiho  AKncAi.8. 

1.  A  record  of  a  town-olerk  of  the  report  of  the 
township  trustees  of  the  damage  caused  by  a  tres- 
passing animal  is  admissible  in  evidence,  where 
tlie  law  requires  the  report  to  be  tiled  of  record 
with  the  clerk,  and  the  latter  tesUfles  that  he  has 
toarcbed  for  the  report  in  his  office,  and  cuinot 
find  it. 

•i.  Code  lows,  ii  1458, 1464,  provide  that,  when 
trespassing  animals  are  distrained,  notice,  in  order 
to  give  the  township  trustees  jtirisdiction  to  as- 
sess the  damages,  shall  be  given  to  the  owner,  tatd 
such  owner  shall  include  the  person  having  pres- 
ent possession  of  the  stock,  and  the  person  having 
char^  of  the  same,  as  well  as  the  person  having 
tbe  legal  title.  Held,  that  notice  to  the  person 
having  charge  of  a  mare  so  distrained,  and  to  the 
person  having  charge  of  the  farm  on  which  the 
mare  was  kept,  of  tbe  distraint,  and  of  a  notice  to 
the  trustees,  was  sufficient. 

8.  An  animal  is  not  an  estray  where  the  person 
distraining  it  for  trespassing  knew  who  had  charge 
of  it,  and  where  it  was  kept,  but  did  not  know 
which  of  two  persons  owned  it. 


4.  An  allegation  of  error  in  charging  the  jot?-, 
made  on  a  motion  for  new  trial,  not  stating  the 
ground  of  objection,  will  not  be  considered  on  ap- 
peal. 

Appeal  from  district  court,  Allamakee 
county;  C.  T.  Granoek,  Judge. 

Action  to  recover  possession  of  specific 
personal  property  owned  by  plaintiff,  and 
damages  for  its  detention.  There  was  a  trial 
by  jury,  and  a  verdict  and  Judgment  for  de- 
fendant.    The  plaintiff  appeals. 

T.  8.  Burling,  for  appellant.  Dayttm  dk 
Dayton,  for  appellee. 

Robinson,  J.  The  property  in  contro- 
versy  is  a  mare  which  was  detiiined  by  de- 
fendant for  trespassing  on  his  premises.  He 
notified  the  agent  of  plaintiff  of  the  distraint 
within  24  hours  after  it  was  made,  and  re- 
quested him  to  pay  the  damages,  and'take 
the  mare  away.  The  request  not  having 
been  complied  with,  the  township  trustees 
were  notified  by  defendant  to  appear  and  as- 
sess the  damages  caused  bythe  mare.  They 
met  accordingly,  and  assessed  the  damage  at 
S25,  and  taxed  tlie  costs  at  615.25.  Defend- 
ant claims  the  right  to  hold  possession  of  the 
mare  by  virtue  of  tbe  distraint  and  tbe  pro- 
ceedings of  tlie  trustees. 

1.  The  award  of  the  trustees  was  proven 
by  the  Introduction  of  the  record  of  the  orig- 
inal, made  by  the  township  clerk.  Plaintiff 
objected  to  the  record  introduced,  on  the 
ground  that  it  was  not  the  best  evidence. 
The  law  required  the  trustees  to  file  their  as- 
sessment with  the  township  clerk,  to  be  of 
record  in  his  office.  Tbe  township  clerk  tes- 
tified that  he  did  not  have  tbe  original;  that 
he  had  searched  tbe  records  of  his  office  for 
it,  but  bad  been  unable  to  find  it.  We  think 
this  showing  was  prima  fade  snffieieat  to 
permit  the  introduction  of  a  copy  of  the  orig- 
inal. It  is  true  tbe  clerk  testified  that  he 
thought  he  had  lunded  the  original  to  a 
former  attorney  for  defendant,  who  was  then 
dead,  but  he  did  not  seem  to  be  at  all  certain 
that  he  had  in  fact  handed  it  to  him,  and,  if 
he  did,  it  does  not  appear  that  it  was  re- 
ceived by  tbe  attorney  on  behalf  of  defend- 
ant. 

2.  It  is  claimed  by  appellant  that  defendant 
failed  to  show  that  the  notice  necessary  to 
give  tbe  trustees  jurisdiction  to  make  an  as- 
sessment bad  been  given  to  plaintiff.  The 
statute  provides  that  notice  shall  be  (pven  to 
the  owner  of  stock  distrained,  and  that  such 
owner  may  l)e  the  person  entitled  to  the  pres- 
ent possession  of  the  stock,  and  also  the  per- 
son having  charge  or  care  of  tbe  same,  as 
well  as  tbe  person  having  the  legal  title 
thereto.  Code.  g§  1453,  1454.  The  evi- 
dence in  this  ease  tends  to  show  that  one 
Hinman  liad  charge  of  the  mare  for  plaintiff 
when  the  distraint  was  made;  that  he  was 
duly  notified  of  the  distraint,  but  refused  to 
take  any  action ;  that  he  was  informed  that 
the  trustees  bad  been  requested  to  meet  to 
consider  the  matter,  and  that  the  person  who 
had  charge  of  the  farmfoa^w^ch  the  mate 
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was  usnalljr  kept  was  also  notified  of  the 
same  ftets.  We  are  of  the  opinion  that  8uf- 
flcient  notice  of  the  meeting  of  the  trasteea 
waa  given  to  aathorize  them  to  act. 

3.  AppeUant  insista  that  defendant  should 
have  treated  the  mare  as  an  estray,  because 
Iier  owner  was  not  known  when  she  was  dis- 
trained. It  is  true  defendant  testified  that 
be  did  not  know  who  her  owner  was,  but  be 
knew  who  had  charge  of  her,  and  where  she 
was  kept,  and  onlj  seemed  to  be  uncertain 
aa  to  whether  she  was  owned  by  plaintiff  or 
by  his  agent.  Under  those  circuiostanoes, 
the  mare  should  not  iiave  been  treated  as  an 
estray. 

4.  Appellant  complains  of  the  giving  of 
the  sixth  paragraph  of  the  charge  te  the  jury. 
It  does  not  appear  tliat  she  excepted  to  it 
when  it  was  given.  Her  motion  for  a  new 
trial  alleged  error  in  giving  that  paragraph, 
but  did  not  state  the  ground  of  her  objection. 
It  cannot,  therefore,  be  farther  considered. 

5.  Other  questions  are  discussed  by  coun- 
sel, but  are  not  of  suflBcient  interest  to  beset 
out  in  detail.  We  have  examined  the  record 
with  care,  but  do  not  And  any  prejudicial  er- 
ror of  which  the  plaintiff   can  complain. 

Affirmed. 


BiGELOw  V.  Wilson. 
(Supreme  Court  of  Iowa.    May  21, 1889.) 

ASSIONMBNZ— PAKM.  EvIDBXOI. 

The  htdder  of  a  nechaalo's  Uen  claim,  on  which 
snit  bad  been  oommenoed,  assigned  it  in  writing, 
as  follows:  "i  •  •  •  doherebv sell,  assign,  and 
transfer  •  •  •  all  my  right,  title,  and  interest 
and  claim  to  a  meobanic's  Uen  as  set  forth  and 
claimed  by  me  in  the  above-entitled  snit,  and  In  the 
petition  and  amended  petition  therein. "  "It  is 
understood  that  the  assignment  •  •  *  does  not 
include  sabaidy  notes  taken  bjr  [the  assignor,]  and 
BOW  in  the  Des  Moines  National  fiank,  in  the  sum 
of  abont  $8,000. "  Held,  that  parol  evidence  was 
not  admissible  to  show  that  the  notes  were  col- 
lateral to  a  part  of  the  claim,  and  that  such  part 
was  not  assigned. 

Appeal  from  district  court,  Polk  county; 
W.  F.  Conrad,  Judge. 

Action  to  recover  from  the  defendant  as  a 
stockholder  in  the  Dea  Moines,  Osceola  & 
Soutbem  Railroad  Company.  There  was  a 
judgment  for  the  plaintiff,  and  the  defendant 
appeals. 

^.  P.  DawUy  and  Wr».  &.  Clark,  for  ap- 
pellant.   Cummins  A  Wright,  for  appellee. 

Gbansgk,  J.  On  the  1st  day  of  April, 
1885,  M.  H.  King  commenced  a  suit  in  the 
district  court  of  Madison  county  against  the ' 
Ues  Moines,  Osceola  &,  Southern  Bailroad 
Company  to  establish  a  claim  and  meclianic'a 
lien  for  about  $15,000.  On  the  9th  day  of 
April,  1885,  King  executed  to  li.  T.  Wilson 
&,  Co.  an  assiicnment  in  the  following  words, 
viz.:  "I,  M.  U.  King,  plaintiff  in  the  above- 
entitled  canse,  in  coiiBideratlon  of  the  sum  uf 
nine  thousand  three  hnndred  dollars,  (99,- 
300,)  to  me  in  band  paid  by  B.  T.  Wilson  St, 
Co.,  of  the  city  of  New  York,  do  hereby  sell, 
assign,  and  trausfer  to  said  R.  T.  Wilson  & 
Co.  all  my  right,  title,  and  interest  and  claim 


to  a  mechanic's  lien,  as  set  forth  and  claimed 
by  me  in  the  above-entitled  suit,  and  in  Um 
petition  and  amended  petition  filed  therein, 
and  do  hereby  anlliorize  the  said  K.  T.  Wilsoa 
k  Co.  to  prosecute  said  suit  in  my  name,  or 
to  have  their  own  names  sulwtituted  as  plain- 
tiffs in  said  cause,  as  they  may  elect.  I 
further  authorize  the  said  B.  T.  Wilson  &  Co. 
to  prosecute  my  said  claim  and  lien  to  jud^ 
ment  for  their  own  use  and  benefit  ex- 
clusively, in  any  court  they  may  see  fit,  and 
to  cause  execution  to  be  issued  therefor,  and 
collect  the  same  for  their  sole  use  and  bene* 
fit,  either  in  my  name  or  in  the  name  of  the 
firm  of  B.  T.  Wilson  k  Co..  as  they  may 
elect."  At  the  same  time  B.  T.  Wilson  Jb 
Co.  executed  to  King  the  f<dlowing:  "It  ia 
understood  that  the  assignment  made  by  lil. 
H.  King  to  K.  X.  Wilson  «  Co.,  of  mechrinic*f 
lien  against  the  Des  Moines,  Osceola  &  South- 
em  liailroHd  Company,  does  not  include  sub- 
sidy notes  taken  by  King,  and  now  with  the 
Des  Moines  National  Bank,  in  the  sura  of 
about  six  thousand  dollnrs."  R.  T.  Wilson 
(defendant)  was  a  member  of  tlie  firm  of  B. 
T.  Wilson  &  Co.  In  February,  1887,  King 
obtained  a  judgment  in  the  district  court  (^ 
Clark  county,  Iowa,  against  said  railroad 
company,  for  §6,684.69,  and  this  judgment 
is  baaed  upon  a  part  of  the  claim  on  which 
suit  was  instituted  in  Madison  county,  and 
which  was,  as  appears  on  the  face  of  the  as- 
signment, transferred  to  R.  T.  Wilson  &  Co. 
The  judgment  thus  obtained  was  in  Fel>- 
ruary,  li^7,  assigned  by  King  to  this  plain- 
tiff. B.  T.  Wilson  was  the  owner  of  1.500 
shares  of  stock  in  the  Des  Moines,  Osceola  & 
Southern  Railroad  Company,  for  which  he 
was  indebted  to  the  company;  and,  an  execu^ 
tipn  having  t)een  issuetl  and  returned  un- 
satisfied as  against  the  company,  this  suit 
was  brought  to  recover  of  the  defendant  as  a 
stockholder,  under  the  provisions  of  the  stair 
ute. 

1.  With  our  view  of  the  case,  the  onlj 
question  demanding  consideration  arlsei 
upon  ttie  construction  of  the  contract  of  aa- 
signment,  by  which  King  transferred  to  B. 
T.  Wilson  &,  Co.  the  mechanic's  lien  involved 
in  the  Madison  county  proceedings.  It  is  the 
contention  of  the  appellee  that  the  contract 
on  lis  face  does  not  fully  express  the  undei^ 
standing  of  the  parties,  and  that  parol  evi- 
dence is  necessary  and  permissible  to  aid  thn 
court  in  that  respect.  While  the  contract  ia 
in  two  parts,  counsel  agree  that  it  is  but  a 
single  contract,. and  should  be  so  construed, 
and  of  that  we  think  there  is  no  doubt.  The 
district  court  seemed  to  take  appellee's  view 
of  the  contract,  and,  against  the  objections  of 
appellant,  permitted  the  introduction  of  tes- 
timony tending  to  show  tliatthe  subsidy  notes 
referred  to  in  the  contract  were  only  held  by 
him  as  collateral  security  for  about  $6,000  ol 
the  $15,000  claim  involved  in  the  Madiaoo 
county  suit,  and  claimed  by  defendant  bj 
virtue  of  the  assignment;  and  that,  as  totiM 
amount  so  secured  by  the  subsidy  notes,  there 
waa  no  assignment.    In  other  words,  that^ 
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only  a  part  of  the  mechanic's  lien  claim  was 
assig^iied.  The  language  of  the  assignment 
In  this  respect  is  very  decisive,  and  we  thinic 
conclusive.  It  1b:  "I  •  •  *  do  hereby 
sell,  assign,  and  transfer  to  said  R.  T.  Wilson 
&  C!o.  all  my  right,  title,  and  interest  and 
claim  to  a  mechanic's  lien,  as  set  forth  and 
claimed  by  me  in  the  above-entitled  suit,  and 
in  tlie  petition  and  amended  petition  there- 
in." The  language  thus  far  unmistalcably 
embraces  tlie  entire  claim,  including  the  part 
put  in  judgment  in  the  Clark  county  suit. 
How  is  this  affected  by  the  other  part  of  the 
contract?  It  reads:  "It  is  understood  that 
the  assignment  *  «  *  does  not  include 
subsidy  notes  taken  by  King,  and  now  in  the 
Des  Moines  National  Bank,  in  the  sum  of 
about  $6,000."  The  query  is,  will  the  court 
allow  such  a  contract  to  be  so  changed  by 
parol  evidence  as  to  show  that  the  notes  were 
collateral  to  a  part  of  the  claim,  and  that  such 
part  was  not  assigned?  To  do  so  is  to  do 
violence  to  the  language  used.  It  is  an  as- 
signment of  all  his  interest,  made  in  the 
most  positive  form.  The  reference  to  the 
notes  in  the  contract  shows  that  they  bear 
some  relation  to  the  subject-matter  of  the  as- 
signment, and  we  think  it  clear  thnt  the  par- 
ties intended  by  the  second  part  of  the  con- 
tract to  dissolve  that  relationship,  whatever 
it  might  be.  Conceding  that  they  were  held 
as  security,  that  security  was  released.  The 
notes  were  left  to  King.  The  first  part  of 
the  contract  assigns  all  of  the  mechanic's  lien 
claim ;  the  second  part  exempts  from  the  as- 
signment the  notes  in  the  bank.  The  notes 
are  no  part  of  the  mechanic's  lien  or  tlie  claim 
for  which  it  is  security.  The  language  used 
is  very  natural  language  to  discharge  the 
notes  from  any  connection  in  the  assignment, 
but  it  is  very  unnatural  language  to  over- 
come the  plain  and  unequivocal  statements 
in  the  first  part  of  the  contract.  If  the  notes 
were  held  as  security  for  the  debt  assigned, 
the  assignment  of  the  debt  would  carry  with 
it  the  securities,  and  the  language  as  to  the 
notes  was  necessary  to  avoid  such  a  result. 
If  the  rule  contended  for  by  appellee  is  to  pre- 
vail, then,  merely  by  way  of  construing  the 
contract,  a  radical  and  inconsistent  change 
is  made  in  its  language.  Instead  of  an  as- 
signment of  all,  as  in  terms  expressed,  it  is 
made  an  assignment  of  part,  and  that  with- 
out a  word  in  the  writing  having  a  remote 
reference  to  such  a  purpose.  There  is  not  a 
word  of  technical  or  doubtful  significance  in 
the  contract.  Under  familiar  rules,  if  nec- 
essary, parol  testimony  would  be  competent 
to  show  the  relation  of  the  notes  to  the  claim 
assigned, — as  that  they  were  held  as  security 
therefor, — and  that  would  in  no  sense  contra- 
dict or  vary  the  contract  in  writing,  and 
might  enable  the  court  to  apply  the  subject- 
matter  of  inqairy;  but  the  rule  does  not  go 
farther,  and  permit  it  to  contradict  the  writ- 
ing. The  conteution  in  this  case,  as  in  many 
others  to  which  we  are  referred,  is,  is  the 
testimony  offered  necessary  to  understand  or 
apply  the  language  of  the  wiitten  coutract. 


or  does  it  seek  to  establish  one  at  variance 
with  what  is  written?  If  the  former,  it  is 
permissible;  if  the  latter,  it  is  not.  The  au- 
thorities cited  support  this  rule,  as  well  as 
many  others.  Stapleton  v.  King,  33  Iowa, 
30;  Allen  v.  Bryson,  67  Iowa,  695,  25  N.  W. 
Kep.  820:  Gash  v.  Hinkle,  36  Iowa,  624; 
Marks  v.  Elevator  Co.,  43  Iowa,  147;  Button 
v.  Maines,  68  Iowa,  650,  28  K.  W.  Bep.  9; 
Taylor  v.  Trulock,  55  Iowa,  448;  8  N.  W. 
Bep.  806.  The  elementary  authorities  are 
in  accord  with  this  rule.  We  think  the  ad- 
mission of  testimony  tending  to  show  that  a 
part  of  the  mechanic's  lien  claim  did  not  pass 
by  the  assignment  was  error. 

2.  The  third  instruction  to  the  jury  is  in 
harmony  with  the  court's  view  in  admitting 
tentimony,  and  leaves  to  the  jury  the  question 
as  to  whether  or  not  the  entire  claim  was  as- 
signed, which,  under  the  foregoing  views, 
we  hold  to  be  erroneous.  With  this  holding 
it  seems  unnecessary  to  notice  other  questions 
presented.  The  judgment  of  the  district 
court  is  reversed. 


MiLLEB  V.  Boot  tt  al. 

{Supreme  Court  of  Iowa.    May  18, 1889.) 

Inbtbdotioxs— HAIUII.SSS  Ebbob— PaiNCiFAi,  Atm 

AOBKT. 

1.  In  an  action  on  notes,  defendant  alleged  in  his 
answer  that  the  time  of  payment  had  been  extend- 
ed by  an  agreement  entered  into  by  him  with  a 
third  i)erson  as  agent  of  plalntUtgthe  payee,  "with 
ber  knowledge  and  consent. "  Held,  that  while  it 
was  error,  under  the  pleadings,  to  submit  to  the 
jury  the  qaestion  whether  plaintiff  had  ratified 
the  agreement  after  it  was  made,  such  error  was 
not  prejudicial  to  defendant,  wberethere  was  some 
evidence  of  ratification. 

a.  Where  the  agreement  was  made  with  the 
knowledge  and  oonsent  of  plaintiff,  it  is  immate- 
rial wheUier  the  consideration  therefor  passed  to 
her  or  to  the  agent. 

Appeal  from  district  court,  Des  Moines 
county;  J.  M.  Cabst,  Judge. 

Plaintiff  sues  to  recover  balance  npon  two 
promissory  notes, — one  dated  September  29, 
1878,  due  six  months  after  date,  for  SLOOO; 
and  one  dated  September  11, 1879,  doe  on  or 
before  two  years  after  date,  for  92,000.  The 
defendant  Boot,  answering,  admits  the  ex- 
ecution of  said  note,  and  lUleges  as  defense 
that  on  or  about  the  15th  day  of  September, 
1880.  he  and  the  plaintiff,  through  her  agent, 
£.  McKitterick,  made  a  verbal  contract, 
wherein  it  was  agreed  that,  for  a  valuable 
consideration,  then  paid  to  plaintiff  by  de- 
fendant, plaintiff  would  extend  the  time  for 
the  payment  of  said  notes  for  a  period  of  10 
years  from  the  dates  thereof;  that  the  con- 
sideration paid  was  the  procuring  and  obtain- 
ing by  defendant  of  100  shares  of  the  capital 
stock  of  the  Centennial  Mutual  Life  Asso- 
ciation of  Burlington,  Iowa,  for  the  use  and 
benefit  of  said  McKitterick,  and  the  securing 
and  giving  to  said  McKitterick  a  lucrative 
position  In  said  association  at  a  large  salary, 
which  position  was  accepted  by  the  said  Mc- 
Kitterick, agent  for  plaintiff ;  that  Judd  Mc- 
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Kitteiick,  as  agent  for  plalntifF,  loaned  the 
money  to  defendant  Root,  evidenced  hj  said 
notes,  and  that  McKitterick  at  the  time  of 
making  said  agreement  represented  to  de- 
fendant Root  that  he  had  full  power  and  au- 
thority to  make  the  same  as  plaintiff's  agent, 
and  \o  receive  said  consideration,  and  that  he 
acted  in  the  premises  with  the  full  knowl- 
edge and  consent  of  the  plaintiff.  Defend- 
ant avers  that  said  agreement  was  made,  and 
said  consideration  paid  and  accepted,  with 
the  full  knowledge  and  consent  of  the  plain- 
tiff; wherefore  he  says  that  said  notes  have 
not  matured,  and  are  not  due.  The  defend- 
ant Scarff,  answering  separately,  admits  the 
execution  of  said  notes,  and  avers  that  he  ex- 
ecuted the  same  as  security  only  for  his  co- 
defendant.  Root;  tliat  plaintiff,  at  the  time 
of  the  execution  of  said  notes  and  ever  since, 
knew  that  he  executed  them  as  such  secu- 
rity; that  plaintiff  and  defendant  Root,  with- 
out his  knowledfre  or  consent,  agreed  upon 
an  extension  of  time,  as  alleged  by  the 
defendant  Root.  Upon  these  issues  tlie  case 
was  tried  to  a  Jury.  Yerdict  for  plaintiff, 
and  defendants  appeal. 

8.  L.  Qlas'joui,  for  appellants.  Thomat 
Hedge  and  H.  C.  Hadley,  for  appellee. 

Given,  C.  J.  1.  There  is  no  controversy 
In  the  testimony  but  that  Scarff  signed  the 
notes  as  surety,  and  that  whatever  agree- 
ment, if  any,  was  made  for  an  extension  of 
time,  was  without  his  knowledge  or  consent. 
The  only  issue,  therefore,  is  as  to  the  iilleged 
agreement  for  an  extension  of  time.  Neitlier 
of  the  answers  alleges  that  McKitterick  had 
general  authority,  as  agent  of  plaintiff,  to 
make  such  agreements,  nor  that,  having 
made  the  alleged  agreements,  the*  plaintiff 
subsequently  ratiHed  tiie  same.  The  defense 
alleged  is  that  McKitterick  made  the  agree- 
ment and  received  the  consideration  as  agent 
for  plaintiff,  with  her  full  knowledge  and 
consent.  The  sole  issue  is  whether  McKit- 
terick and  Root  made  an  agreement  substan- 
tially as  alleged,  and,  if  so,  whether  it  was 
^ith  the  knowledge  and  consent  of  the  plain- 
tiff. If  the  defense  was  based  upon  an  alle- 
gation of  general  authority  in  McKitterick  to 
make  such  agreement,  or  upon  a  subsequent 
ratification  by  the  plaintiff,  tlien  it  would  be 
immaterial  whether  the  plaintiff  knew  that 
such  an  agreement  was  being  made  at  the 
time  of  its  making  or  not;  but  in  the  case 
made  in  tlie  answers  it  is  material,  as  the  au- 
thority of  McKitterick  is  alleged  to  have  been 
in  the  fact  that  he  was  acting  with  the 
knowledge  and  consent  of  the  plaintiff.  The 
court,  after  properly  directing  the  jury  as  to 
the  burden  of  proof,  instructed  them:  "Be- 
fore you  find  for  the  defendants,  or  either  of 
them,  it  must  be  established  by  a  preponder- 
ance of  evidence  that  the  agreement  to  ex- 
tend the  time  of  payment  of  said  notes  was 
actually  made  and  substantially  as  alleged, 
and  that  Mrs.  Miller  at  the  time  had  knowl- 
edge of  the  terms  and  conditions  of  such 
agreement,  and  assented  to  it,  or  afterwards, 


with  full  knowledge  of  the  terms  and  condi- 
tions thereof,  ratifietl  the  same;  and,  if  the 
evidence  fails  to  satisfy  you  of  either  of  these 
propositions,  you  should  Qnd  for  plaintiffs." 
The  question  of  ratification  is  fully  submit- 
ted throughout  the  instructions,  except  in 
the  fifth.  In  the  fifth  instruction  the  court 
says:  "And  if  you  find  from  the  evidence 
that  tlie  agreement  to  extend  payment  was 
made  substantially  as  alleged,  then  you 
should  determine  from  the  evidence  whether 
or  not  McKitterick  had  authority  from  plain- 
tiff to  make  and  bind  her  by  such  agreement. 
If  he  bad  not,  then  she  is  not  bound  by  it;  if 
he  hai1,  she  is."  This  instruction  ignores 
the  question  of  ratification.  We  are  of  the 
opinion  that,  under  the  pleadings,  no  claim 
of  subsequent  ratification  was  made,  and 
therefore  that  inquiry  should  not  hare  been 
submitted.  There  is  some  testimony  tend- 
ing to  show  ratification,  and  that  question 
may  hare  been  submitted  to  the  jury  in  an- 
ticipation of  amendment  conforming  the 
pleadings  to  the  proofs.  We  do  not  see  that 
defendants  (appellants)  were  prejudiced  by 
submitting  the  question  of  ratification  to  the 
jury.  It  gave  them  the  full  benefit  of  that 
additional  defense,  and  in  a  way  that  the  jury 
could  not  have  been  misled  or  confused.  The 
instructions  very  plainly  and  clearly  submit- 
ted the  case  upon  the  inquiries  as  to  whether 
there  was  an  agreement  for  extension  of  time, 
and,  if  so,  whether  the  plaintiff  at  the  time 
had  knowledge  of  the  terms  and  condition 
of  such  agreement,  and  assented  to  It,  or  aft- 
erwards, with  full  knowledge  of  the  terms 
and  conditions  thereof,  ratified  the  same. 
Except  as  to  ratification,  the  case  was  sub- 
mitted as  made  in  the  pleadings,  and  the 
submission  of  the  additional  defense  of  rati- 
ficatiou  was  without  prejudice  to  the  defend- 
ants. 

2.  As  the  defense  is  upon  the  grounds  that 
the  alleged  agreement  was  made,  and  the  con- 
sideration paid  and  accepted,  with  the  full 
knowledge  and  consent  of  the  plaintiff,  the 
principle  that  applies  where  the  agent  con- 
tracts as  such,  upon  consideration  movingto 
himself,  does  not  apply.  If  the  agreement 
was  made,  and  the  consiileration  paid  and 
accepted  as  alleged,  with  the  knowleilge  and 
consent  of  the  plaintiff,  then  it  is  immaterial 
whether  the  consideration  was  to  her  or  to 
her  agent.  We  see  no  error  in  the  giving  or 
refusing  of  instructions,  except  in  submit- 
ting the  question  of  ratification,  which,  as 
already  stated,  was  without  prejudice. 

3.  As  to  misconduct  of  the  jury  in  per- 
mitting the  sheriff  and  bailiff  to  communicate 
with  them,  we  see  nothing  in  the  testimony 
as  to  the  communications  had  that  indicates 
that  the  jury  could  have  been  influenced 
thereby,  or  that  calls  upon  us  to  overrule  the 
decision  of  the  district  court  on  that  ques- 
tion. It  is  evident  that  the  statements  of 
these  ofilcers  were  not  so  broad  as  represent- 
ed in  the  affidavit  filed  by  defendants.  En- 
tertaining these  views,  the  judgment  of  the 
district  court  is  alBrmed. 
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Gray  et  al.  v.  Wolf. 

(Supreme  Court  tf  Iowa.    May  2S,  188B.) 

Obioimai,  Notioic— Sbstiob— Appsai. 

1.  Plaintiflt'  petition  set  forth  as  a  cause  of  ao- 
tion  defendant's  note  containing  a  promise  to  pay 
plaintiffs  "one  liundred  and  seventy-nine  and  80- 
100,  with  10  per  cent,  interest  per  annum. "  The 
original  notice  notified  defendant  that  the  petition 
would  be  filed  "dadmingof  you  one  hundred  and 
seventy-nine  and  30-100  witn  10  per  cent,  interest 
per  annum  from  Sept  4, 1871. "  Meld,  that  the  no- 
tice was  at  most  defective, 

8.  The  ratuRi,  showing  personal  aenrioe,  was 
signed:  "By  J.  R.  MiBKS,  Deputy.  J.  W.  Wobk- 
MAN,  Sheriff. "  Held,  that  this  was  a  service  hy 
Myers  as  deputy  of  Worlrman,  sheriff. 

8.  The  notice  being  merely  defective,  and  hav- 
ing been  properly  served,  on  an  appeal  by  defend- 
ant from  a  default  judgment  in  the  action  without 
having  appeared  in  the  court  below  to  correct  the 
error,  the  j  udgment  will  be  affirmed,  as  Code  Iowa, 
$  3168,  provides  that  a  judgment  or  order  shall  not 
be  reversed  for  an  error  which  can  be  corteoted 
on  motion  in  an  inferior  court  until  such  motion 
has  been  made  there  and  overruled. 

Appeal  from  district  court,  Wapello  coud- 
ty:  C.  D.  Leooeti,  Judge. 

The  facts  appear  in  the  opinion. 

jB.  L.  Burton  and  W.  U.  O.  Jaqws,  for 
appellant  Chambers,  MoElroy  <£  Robert* 
and  W.  S.  Coen,  for  appellees. 

Given,  C.  J.  On  November  30, 1887.  the 
plaintiifa  Bled  their  petition,  setting  forth  as 
their  Ciiuse  of  action  that  about  September  4, 
1871,  defendant  executed  to  tliera  his  prom- 
issory note  as  follows:  "Ottumwa,  Iowa, 
Sept.  4,  1881.  One  day  after  date,  for  value 
received,  I  promise  to  pay  Gray,  fiaker  & 
Madison  one  hundred  and  seventy-nine  and 
80-100,  with  10  per  cent,  interest  per  an- 
nnra.  Joseph  Wolf."  An  original  notice 
was  issued  and  personally  served  on  the  de- 
fendant, notifying  him  that  the  petition  of 
the  plaintifTs  would  be  filed,  "claiming  of 
you  one  hundred  seventy -nine  and  30-100, 
with  10  per  cent,  interest  per  annum  fnim 
Sept.  4,  1871."  The  return  showing  per- 
sonal service  Is  signed:  "By  J.  R.  MrKRS, 
Deputy.  J.  W.  Workman,  Sheriff."  The 
defendant  faili  ng  to  appear,  default  and  judg- 
ment were  entered  against  him  "upon  the 
note  sued  upon  in  the  sum  of  9172.68." 
Without  further  proceedings  in  the  district 
court,  the  defendant  on  the  14tb  day  of  July, 
1888,  served  a  notice  of  appeal  on  the  plain- 
tiffs' attorney  and  the  clerk  of  the  district 
court,  and  secured  the  clerk's  fees  for  tran- 
script. It  is  claimed  on  behalf  of  ^pellant 
that  there  was  no  sufficient  original  notice, 
in  that  it  did  not  state  that  the  plaintiff 
claimed  any  sura  in  money  of  defendant  or 
any  cause  of  action,  and  that  the  return 
showed  no  legal  service.  Appellee  moves  to 
dismiss  tlie  appeal  on  the  ground  that  appel- 
lant made  no  motion  in  the  court  below  to 
correct  the  irregularities  he  assigns  iis  errors, 
as  required  by  section  3168  of  the  Code. 
Said  section  provides  that  "a  judgment  or 
order  shall  not  be  reversed  for  an  error  which 
can  be  corrected  on  motion  in  an  inferior 
court  until  such  motion  has  been  made  there 
and  overruled."    The  notice  following  the 


language  of  the  note  sued  upon  omits  the 
word  "dollars;"  but  from  the  words  used 
there  was  no  room  for  question  but  that  the 
plaintiff  sued  to  recover  $179.30  In  money. 
The  notice  does  not  state  the  cause  or  grounds 
of  this  claim  for  $179.30.  In  Dougherty  v. 
McManus,  36  Iowa,  657,  where  the  same  de- 
fect existed  in  the  notice,  and  judgment  had 
been  rendered  thereon,  this  court  says:  "It 
by  no  means  follows  that  his  judgment  is 
void,  and,  as  sucii,  may  be  collaterally  as- 
sailed. It  is  not  a  case  of  no  notice.  The 
most  that  can  be  said  is  that  it  is  a  case  of 
defective  notice."  See^  also,  Woodbury  v. 
Magttire,  42  Iowa,  339;  Bunce  v.  Bunce,  59 
Iowa,  533,  13  N.  W.  Eep.  705.  Personal 
service  of  the  original  notice  was  made  "by 
J.  R.  Myers,  Deputy.  J.  W.  Workman, 
Sheriff. "  This  was  a  service  by  Myers  as 
deputy  of  Workman,  sheriff.  The  original 
notice  being  at  most  but  a  defective  notice, 
and  having  been  properly  served,  the  de- 
fendant should  have  appeared  in  the  court 
below  to  correct  the  errors  now  complained 
of.  Fralt  V.  Stage  Co.,  27  Iowa,  363.  The 
case  is  clearly  within  the  provisions  (rf  sec- 
tion 3168,  Code,  and  the  judgment  of  the  dis- 
trict court  will  be  affirmed. 


Brannvh  e.  O'Connor. 
(Supreme  Court  of  Iowa.    May  &i,  18S9.) 

Pbomissort  Note — CoysiDSKATioH — Tbiai. 

1.  In  an  action  on  a  promissory  note  it  appeared 
that  plaintiff  had  married  defendant's  foster- 
daughter,  and  that  she  was  pregnant  by  some 
person  other  than  pisintiff  at  the  time  of  the  mar- 
riage, of  which  fact  {Aaiutiff  was  ignorant.  Plain- 
tiff ollered  evideooe  to  show  that  defendant  waa 
the  father  of  the  child,  and  that  the  note  bad 
been  given  In  consideration  of  plaintiff's  promise 
to  condone  the  offense,  and  to  continue  to  live  with 
his  wife,  and  to  maintain  the  child.  The  eonrt 
charged  that  If  "by  reason  of  the  woman  having 
been  brought  up  in  defendant's  family,  or  by  rea- 
son of  his  T>eing  the  father  of  the  ohild, '  defend- 
ant gave  the  note  as  plaintiff  claimed,  the  oonsid- 
eration  would  ba  valid.  There  was  no  direct  evi- 
dence that  defendant  gave  the  note  for  the  reason 
that  the  woman  had  been  brought  up  in  his  family, 
but  it  was  shown  that  a  priest  bad  advised  the  de- 
fendant to  maka  the  settlement  fi>r  that  reason 
among  others,  and  also  evidenoe  tending  to  show 
that  the  reasons  given  by  the  priest  were  not  with- 
out weight  in  bringing  about  the  settlement. 
HeUL  that  the  (diarga  was  not  erroneoas. 

2.  Since  by  Code  Iowa,  i  8224,  the  pregnamCT  of 
the  woman  by  a  man  other  than  the  husband  at 
the  time  of  the  marriacre  is  a  cause  for  a  divorce  to 
the  husband,  plaintiff  was  under  no  legal  obliga- 
tion to  live  with  his  wife,  under  the  circumstances 
shown,  nor  could  be  be  required  to  maintain  Uie 
child :  and  his  agreement  to  do  these  things  was  a 
sufficient  consideration  for  the  note. 

8.  As  an  affidavit  for  oonUnuanoe,  when  doly 
filed,  is  a  part  of  the  record  of  the  eaae,  it  is  not 
error  to  permit  counsel  to  read  It  to  the  jury,  and 
comment  on  It  In  argument:  nor  is  It  error  though 
the  affidavit  was  not  filed  tn  the  case  in  whioh  it 
was  used,  but  in  another  case,  pending  between 
other  parties,  where  it  appears  that  it  was  filed 
with  tne  understanding  that  it  should  be  treated 
as  applying  also  to  the  case  In  which  it  was  read, 
and  that  it  was  so  treated. 

Appeal  from  district  court.  Mills  county; 
G.  F.  LooFBOU&BOW,  Judge. 
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FUilntifF  aoeks  to  recover  the  amonnt  of  a 
promiaaoty  note.  Defendant  alleges  that  it 
was  made  onder  duress,  without  considera- 
tion,  and  for  an  illegal  consideration,  and  al- 
so pleads  counter-claims.  There  was  a  ver- 
dict and  judgment  for  plaintiff.  The  d^end- 
ant  appeals. 

A.  R.  AncUraon  and  Stone  <£  GtllUland, 
for  appellant.  Ja».  MeCahe  and  S.  MePher- 
ton,  for  appellee. 

Robinson,  J.  Plaintiff  was  married  to  a 
foster-daughter  of  defendant  on  the  10th  day 
of  October.  1886,  and  on  the  27th  day  of 
March,  1887,  she  gave  birth  to  a  child. 
Plaintiff  claims,  and  the  evidence  on  his 
part  tends  to  show  that  defendant  was  the 
father  of  the  child.  Plaiatiff  tirst  discovered 
that  tns  wife  was  pregnant  on  the  22d  day  of 
Deceml>er,  1886.  and  the  note  in  suit  was 
given  to  him  by  defendant  on  tbe  31st  day  of 
the  same  montli.  It  is  for  91.500,  payable 
eight  days  nfter  its  date,  with  interest  at  lU 
per  cent,  after  maturity.  Anuther  note  for 
•500  was  also  given  by  defendHnt  to  plain- 
tiff on  the  same  day.  Plaintiff  clairns  that 
they  were  given  in  considHration  of  his  prom- 
ise to  continue  to  live  with  his  wife,  and  to 
maintain  the  child.  Defendant  claims  that 
they  were  given  because  of  threats  made  by 
plaintiff  to  proseeote  him  criininaliy,  and  to 
tiilce  bis  life,  and  in  consequence  of  an  undue 
influence  exercisel  over  him  by  plaintiff. 
The  counter-claims  of  defendant  are  based  up- 
on alleged  slanders  uttered  by  plaintiff,  and 
upon  an  alleged  assault  and  battery.  The 
jury  allowed  defendant  9617.50  on  bis  coun- 
ter-claims and  returned  a  verdict  for  tlie 
amount  due  on  the  note  after  deducting  the 
sum  allowed  defendant 

1.  The  court  charged  the  jury  as  follows; 
"If  you  believe  the  facts  to  be  that  plaintiff's 
wife  was  pregnant  by  some  person  other  than 
plaintiff  at  the  time  when  he  married  her, 
and  that  be  was  ignorant  of  this  fact  at  the 
time  of  Uie  marriage,  that  the  defendant 
eitlier  by  reason  of  the  woman  having  been 
brought  up  in  his  family,  at  by  reason  of  his 
being  the  father  of  her  child,  was  desirous 
ttiat  plaintiff  should  condone  the  said  offense, 
and  retain  tbe  woman  as  bis  wife,  and  main- 
tain and  provide  for  the  ctiild  as  his  own, 
and  tbe  note  in  suit  was  made  by  defendant 
In  pursuance  of  an  agreement  between  plain- 
tiff auid  defendant  to  the  effect  that  plaintiff 
should  retain  tlie  woman  as  bis  wife  not- 
withstanding sucb  pregnancy,  and  should 
maintain  and  provide  for  her  child  as  his 
own,  and  that  defendant  should  give  to 
plaintiff  the  note  in  suit,  this  state  of  facts 
would  show  a  good  and  legal  consideration 
on  i>Iaintiff'B  part  for  tbe  execution  of  tbe 
said  note."  It  is  contended  by  appellant 
that  there  is  no  evidence  that  he  signed  tbe 
note  in  suit  "by  reason  of  the  woman  having 
been  brought  up  in  iiis  family,"  and  there- 
fore that  the  portion  of  the  charge  quoted  is 
erroneous.  No  one  testified  in  terms  that 
the  Qote  was  signed  for  tbe  reason  stated,  but 


direct  testimony  to  that  effect  was  not  nec- 
essary if  there  was  evidence  which  tended  to 
show  tlial  it  was  in  fact  signed  for  a  reason 
substantially  as  charged.  A  priest  who  bad 
been  consulted  by  plaintiff  during  the  ne- 
gotiations wrote  a  letter  to  defendant,  which 
he  offered  In  evidence,  urging  him  to  settle 
with  plaintiff,  and  giving  as  oneofseverid 
reasons  for  bis  doing  so  that,  as  the  woman 
had  been  adopted  by  him,  the  matter  was  on 
that  account  more  terrible  and  scandalous, 
and  for  the  sake  of  his  relationship,  and  for 
other  reasons,  it  should  be  settled,  and  not 
made  public.  There  was  evidence  which 
tended  in  some  degree  to  show  tbiit  tlie  rea- 
sons given  by  the  priest  as  aforesaid  were 
not  without  weight  in  bringing  about  a  set- 
tlement between  the  parties.  The  facts  of 
the  case  were  such  that  tbe  charge  was  not 
inapplicable,  and  we  think  there  was  no  er- 
ror on  the  ground  that  the  evidence  did  not 
warrant  it. 

2.  It  is  insisted  by  appellant  that  tbe  note 
is  not  supported  by  a  sufficient  and  valid 
ConRideralion,  and  that  the  law  in  that  re- 
gard was  not  correctly  stated  in  tbe  para- 
graph qnoted.  We  are  of  the  opinioa,  bow- 
ever,  that  the  charge  is  not  vulnerable  to  the 
objection  made.  The  plaintiff  was  under  no 
legal  obligation  to  live  with  his  wife  under 
the  facts  disclosed  by  the  evidence.  Coder 
§  2224.  He  could  not  be  compelled  to  main- 
tain her  child  by  another  man.  Therefore 
his  agreement  to  do  these  things  was  a  saffl- 
cient  consideration  for  the  note.  It  is  said 
that  the  act  and  condition  of  the  yrite  were 
condoned  by  the  husband  before  the  note  was 
given,  and  therefore  that  it  was  without  con- 
sideration ;  but  appellant  has  not  called  our 
attention  to  any  evidence  which  shows  a  con- 
donation, and  we  are  of  the  opinion  that  it 
has  not  been  established.  Moreover,  the 
question  of  condonation  does  not  seem  to 
have  been  raised  in  the  court  below. 

3.  Appellant  complains  of  the  action  of 
the  district  court  in  permitting  counsel  for 
plaintiff  to  read  to  the  jnry  an  affidavit  for  a 
continuance  made  by  defendant,  and  to  com- 
ment thereon.  It  has  been  held  that  such  an 
affidavit,  when  duly  filed,  is  a  part  of  the 
record  of  the  case  in  which  it  was  so  filed, 
and  that  lb  may  be  read  to  the  jury,  and  com- 
mented upon  by  counsel  in  argument  Han- 
ners  v.  McCleUand,74  Iowa  323, 37  X.  W.  Rep. 
389;  Cross  v.  Garrett  35  Iowa,  486.  It  is 
claimed  by  appellant  that  the  affidavit  in 
question  was  not  filed  in  this  case,  and 
therefore  that  it  was  not  proper  to  read  and 
comment  upon  it.  The  faet  appears  to  be 
that  the  affidavit  was  filed  at  a  previous 
term  of  court  in  a  case  entitled  Mary  Bran- 
num  v.  Thomas  O'Connor,  with  the  under- 
standing that  it  should  be  treated  as  applying 
to  this  case,  which  was  then  pending  in  the 
same  court  and  that  it  was  so  treateid.  Ap- 
pellant in  bis  motion  for  a  new  trial,  states 
that  it  was  filed  in  this  cause.  Under  these 
circumstances  we  think  the  -affidavit  was 
properly  treated  as  a  part  of  the  record  of 
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this  case  for  the  purpose  slated.  The  jiidf;;- 
ment  of  the  district  court  appears  to  be  oor- 
tect,  and  is  therefore  affirmed. 


Snyder  v.  Fosteb  et  aU 
(Suprenw  Court  of  Iowa.    May  28,  ISSDi) 

COCNTIBS — POWSBB — BrIDOU    1.0BO88    NaVIOXBU 
IiJlKEB. 

1.  Code  Iowa,  (  303,  authori2e8  county  super- 
visors "to  alter,  Tacate,  or  discontinue  any  state 
«r  territorial  highway  within  their  respective 
counties;  to  lay  out,  establish,  alter,  or  discontinue 
any  county  highway  heretofore  or  now  laid  out,  or 
hereafter  to  Be  laid  through  or  within  their  re- 
•pectlve  counties,  as  may  be  provided  by  law;" 
and  "to  provide  for  the  erection  of  all  bridges 
which  may  be  necessary,  and  which  the  public 
oonvenience  may  require,  within  their  respective 
counties,  and  to  keep  the  same  in  repair. "  Sec- 
tion 1001  provides  that  "bridges  erected  or  main- 
tained by  the  public  constitute  parts  of  the  high- 
way, and  must  not  be  less  than  16  feet^n  width. " 
Under  section  936,  before  any  highway  can  be  es- 
tablished, and  the  land  acquired  in  invltum,  no- 
tice most  be  given  to  all  the  land-owners  Inter- 
ested, etc.  Held,  that  boards  of  supervisors  have 
no  authority.  In  the  absence  of  a  statute  directly 
confiimlng  It,  to  construct  a  bridge  across  a  nav- 
igable lalre,  the  bed  of  which  belongs  to  the  state. 

8.  Th9  fact  that  such  a  bridge  is  to  be  furnished 
with  a  draw,  to  admit  of  the  passage  of  boats, 
■nalces  it  none  the  less  an  unauthorized  obstruc- 
tion. 

8.  A  resident  taz-pajer  of  the  county  may  main- 
tain an  action  to  enjoin  the  county  authorities 
from  paying  out  county  funds  for  the  unauthorized 
construction  of  such  a  bridge. 

Appeal  from  district  court,  Dickinson 
countj;  Geokge  H.  Cabr,  Judge. 

Action  in  equity  to  enjoin  defendants  from 
auditing,  allowing,  or  paying  clHims  for  the 
buildiqg  of  a  bridge  across  a  navigable  lake. 
A  deiQUrrer  to  the  petition  was  overruled, 
«nd,  defendants  refusing  to  further  plead,  a 
decree  was  rendered  in  favor  of  plaintiff  as 
prayed.     The  defendants  appeal. 

Soper  A  Allen,  tot  appellants.  Parker  ib 
Utahardaon,  for  appellee. 

BoBiNSOM.  J.  Plaintiff  ia  a  resident  and 
tax-payer  of  Dickinson  county,  and  defend- 
ants are  the  said  county,  its  auditor,  and 
treasurer,  the  memtiers  of  its  board  of  super- 
visors, and  the  person  who  contracted  to 
build  the  bridge  in  controversy.  The  con- 
tractor did  not  appear  in  the  district  court, 
and  the  cause  was  there  continued,  as  to 
iiim,  for  service.  He  is  not  therefore  a 
party  to  this  appeal.  On  the  19th  day  of 
June,  1S88,  the  l>oard  of  supervisors  of  Dick- 
inson county  ordered  the  construction  of  a 
public  bridge  across  a  navigable  body  of 
water  known  as  "East  Okoboji  Lake,"  and 
on  the  1st  day  of  the  next  August  entered 
into  a  contract  for  the  building  of  the  brid;;e 
ror  the  price  of  $4,900.  The  contract  re- 
quired tlie  bridge  to  be  1,100  feet  long  and  16 
feet  wide;  to  bie  constructed  with  a  draw, 
wliich  could  be  opened  for  the  passage  of 
boats,  and  which  would  furnish  tiio  only 
means  tor  the  passage  of  boats  through  the 
bridge.  A  highway  has  been  established  on 
each  side  of  the  lake  to  points  which  the 


bridge  is  designed  to  connect,  but  no  high- 
way has  been  located  where  it  is  proposed  to 
build  the  bridge,  and  no  proceeidings  have 
been  instituted  for  that  purpose.  No  special 
act  of  congress  or  of  the  general  assembly  of 
ibe  state  of  Iowa,  giving  authority  to  the 
board  of  supervisors  of  Dickinson  county  to 
construct  a  bridge  over,  the  lake  named  has 
ever  been  passed.  It  is  shown  that,  unless 
restrained  by  order  of  court,  the  funds  of 
said  county  will  be  appropriated  and  used  by 
defendants  lu  paying  for  the  bridge  in  ques- 
tion. 

1.  It  is  claimed  by  appellants  that  plaintiff 
is  not  entitled  to  maintain  this  action,  for 
the  reason  that  he  has  no  interest  to  sub- 
serve excepting  that  shared  in  common  by 
other  tax-payers,  and  because  the  state  of 
Iowa  alone  has  the  right  to  object  to  the 
building  of  the  bridge  over  its  navigable 
waters.  The  case  of  Bell  v  Foutcb,  21 
Iowa,  132,  is  cited  to  support  the  claim,  but 
it  does  not  decide  the  question  involved  in 
this  case,  and  is  not  in  point.  Plaintiff  does 
not  ask  that  the  building  of  the  bridge  l>e  en- 
joined, but  seeks  to  prevent  the  appropriation 
of  county  funds  for  a  purpose  which  he  al- 
leges to  l>e  illpgal.  It  is  well  settled  tlutt  a 
tax-payer  may  maintain  an  action  in  his  own 
name  to  prevent  unlawful  acts  by  public 
olficers,  wliich  would  increase  the  amount  of 
taxes  he  is  required  to  pay,  or  diminish  a 
fund  to  which  lie  has  contributed.  2  High, 
Inj.  §  1560:  Hospers  v.  Wyatt,  63  Iowa, 
2ti5.  19  X.  W.  Bep.  204;  Cornell  CoUege  v. 
Iowa  Co.,  32  Iowa,  520;  Carthan  v.  Lang, 
69  Iowa,  384,  28  N.  W.  Rep.  650.  In  our 
opinion  the  claim  of  appellants  is  not  well 
founded. 

2.  It  is  conceded  by  appellants  "that  the 
beds  of  all  navigable  waters  in  the  western 
states  belong  to  the  state  wherein  situate.1, 
and  not  to  tlie  United  States."  See  Gil  man 
V  Philadelphia,  3  Wall.  713,  and  cases  ihere- 
iu  cited.  States  have  power  to  authorize  the 
construction  of  bridges  over  navigable  waters 
within  their  limits  until  congress  intervenes 
and  superstHles  their  authority.  Cardwell  v. 
Bridge  Co.,  113  U.  S.  205,  5  Sup.  Ct.  Bep. 
423.  It  is  not  claimed  that  congress  has  ever 
assumed  control  of  the  lake  in  question.  We 
are  therefore  required  to  determine  whether 
the  general  assembly  of  Iowa  has  conferred 
upon  boards  of  supervisors  authority  to  build 
bridges  across  the  navigable  lakes  within  the 
state.  Where  not  otherwise  provided  by 
statute,  all  navigable  waten  of  a  state  are 
public  property  for  the  use  of  all  citizens, 
and  cannot  be  obstructed  without  legislative 
sanction.  Com.  v.  Inhabitants  of  Charles- 
town,  1  Pick.  185,  and  cases  tlierein  cited: 
Commissioners  v.  Board,  39  Ohio  St.  634; 
Gould,  Waters,  §  139.  and  notes.  Section 
303  of  the  Code  autliorizes  boards  of  super- 
visors "to  alter,  vacate,  or  discontinue  any 
state  or  territorial  highway  within  their  re- 
spective counties;  to  lay  out,  establish,  alter, 
or  discontinue  any  county  highway  liereto- 
fore  or  now  laid  out,  or  hereaiter  tip  be  laid 
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out,  through  or  within  their  respective  coun- 
ties, as  may  be  proTided  by  law ;  to  provide 
for  the  erection  of  all  bridges  which  may  be 
npceasary,  and  which  the  public  convenience 
tnay  require,  within  their  respective  coun- 
ties, and  to  keep  the  same  in  repair."  We 
understand  counsel  for  appellants  to  rely 
upon  these  provisions  as  conferring  upon 
txMrds  of  supervisors  the  authority  in  con- 
troversy. Section  1001  of  the  Code  provides 
that  "bridges  erected  or  maintained  by  the 
public  constitute  parts  of  the  highway,  and 
must  not  be  less  than  16  feet  in  width." 
It  is  evident  that  such  a  bridge  cannot  be 
constructed  where  a  highway  cannot  be  es- 
tablished. Before  a  highway  can  l>e  estal)- 
lished,  the  right  to  use  the  land  over  which 
it  is  to  pass  must  be  obtained  for  highway 
purposes.  If  it  is  not  otherwise  procured, 
notice  of  the  proposed  highway  must  be 
served  on  each  owner  or  occupier  of  land 
lying  within  it  or  abutting  thereon,  as  shown 
by  the  transfer  booics  in  the  auditor's  office 
when  such  owner  resides  in  the  county,  and 
it  must  also  be  published  four  weeks  in  some 
newspapers  printed  in  the  county     Code, 

t036.  Where  such  notice  is  not  given,  the 
ighway  cannot  be  established;  State  ▼. 
Weimer,  64  Iowa.  244,  20  N.  W  Rep.  171: 
State  ▼.  Anderson,  89  Iowa,  275.  It  is  well 
aettled  that  no  action  or  proceeding  can  be 
maintained  against  the  state  without  its  con- 
sent. Chance  v.  Temple,  1  Iowa,  201.  It 
is  not  claimed  that  the  provisions  in  regard 
to  notice,  to  which  we  have  referred,  have 
any  application  to  the  state,  and  no  steps 
have  been  taicen  to  acquire  a  right  to  build 
the  bridge  in  question  as  against  the  state. 
Appellants  rest  their  case  upon  the  general 
statutes  applicable  to  highways  and  bridges. 
It  is  true,  the  IxHirds  of  supervisors  luve 
power  to  provide  for  the  erection  of  all 
bridges  "which  may  be  necessary, and  which 
the  public  convenience  may  require  within 
their  respective  counties,"  but  they  can  pro- 
vide for  the  erection  of  such  bridges  only  in 
public  highways.  They  may  establish  high- 
ways only  "as  may  be  provided  by  law." 
But  the  law  does  not  authorize  the  establish- 
ment of  a  highway  until  the  right  to  use  the 
land  over  which  it  is  to  pass  for  that  pur- 
pose lias  been  obtained.  In  this  case  the 
state  holds  the  title  to  the  bed  of  the  lake  for 
the  use  and  beneQt  of  Its  citizens.  It  has  not 
by  express  statute  authorized  any  obstruc- 
tion of  such  use.  It  was  said  in  Hickok  v. 
Hine,  23  Ohio  St.  523,  that  "powers  in 
derogation  of  the  rights  of  individuals  or  of 
the  public,  conferred  in  general  terms  upon 
corporations  or  public  officers,  must  be  con- 
strued with  some  degree  of  strictness.  Where 
the  legislature  has  power  to  require  one  put>- 
lie  easement  to  yield  to  another  more  im- 
portant, the  Intention  to  grant  such  power 
must  appear  by  express  words  or  by  neces- 
sary implication.  Such  Implication  can  arise 
only  when  requisite  to  the  exercise  of  the 
power  expressly  granted,  and  it  can  be  ex- 
tended no  further  than  the  necessity  of  the 


case  requires."  Tiie  rule  thus  expressed 
seems  to  us  to  be  sound,  and  supported  by 
decisions  of  acknowledged  authority  and 
value.  Inhabitants  of  Charlestown  v.  County 
Commissioners,  3  Mete.  202;  Com  t.  Coombs, 
2  Mass.  492;  Inhabitants  of  Springfield  T. 
Railroad  Co.,  4  Cush.  71:  Attorney  General 
V.  Stevens,  22  Amer.  Deo.  531. 

Chapter  93  of  the  Acts  of  the  Seventh 
General  Assembly  conferred  upon  the  district 
courts  power  to  authorize  the  construction  of 
bridges  across  the  navigable  rivers  of  the 
state,  and  gave  to  county  judges  authority  to 
erect  bridges  over  streams  at  points  where 
they  were  not  navigable.  That  chapter  was 
incorporated  in  the  Revision  of  I860,  with 
the  act  of  the  eighth  general  assembly,  which 
provided  for  boards  of  supervisors  giving 
them  the  powers  specified  in  the  portions  of 
section  803  of  the  Code  which  we  have 
quoted.  Revision,  §  312.  According  to  the 
ordinary  rules  of  construction,  the  Revision 
of  1860  gave  to  boards  of  supervisors  no  au* 
thority  to  build  bridges  over  streams  at 
places  where  they  were  navigable.  The  Code 
of  1873  dropped  the  provisions  of  the  act  of 
1858,  giving  to  the  district  courts  jurisdic- 
tion to  authorize  bridges  over  navigable 
rivers,  but  enacted  no  substitute  therefor. 
The  board  of  supervisors  were,  however,  au- 
tliorlzed  to  appropriate  towards  the  construc- 
tion of  bridges  across  unnavigable  rivers  on 
county  lines.  Code,  §  303,  par  24.  They 
were  also  authorized  to  grant  licenses  for  the 
erection  of  toll-bridges  across  any  water- 
course or  other  obstruction  which  justifies 
the  establishment  of  such  bridge,  in  the 
language  of  section  1214  of  the  Revision. 
Code,  §  1003.  But  section  1215  of  the  Re- 
vision, which  authorized  construction  of  such 
bridges  across  navigable  streams  seems  to 
have  been  dropped.  Boards  of  supervisors 
are  authorized  to  designate  the  locations  for, 
and  any  incorporated  railway  or  bridge  com- 
pany may  construct  railway  bridges  across 
the  Mississippi,  Missouri,  or  Big  Sioux  river, 
under  prescribed  regulations.  Id.  §  1031. 
And  certain  cities  may  construct  or  aid  in 
the  construction  of  bridges  over  navigable 
boundary  rivers.  Chapter  13,  Acts  21st  Gen. 
Assem. ;  Id.  c.  98.  Section  1265  of  the  Code 
authorizes  railway  corporations  to  construct 
and  carry  their  railways  across,  over,  or 
under  any  water-course  when  it  may  be 
necessary  In  the  construction  of  the  same. 
But  our  attention  has  not  been  called  to  any 
statute  whlcli  in  terms  or  by  necessary  im- 
plication refers  in  any  manner  to  the  build- 
ing of  bridges  over  navigable  lakes.  The 
navigable  waters  referred  to  in  the  statutes 
are  such  as  are  found  In  "rivers,"  "streams," 
and  "water-courses."  Much  can  be  said  in 
favor  of  the  proposition  that  the  general  as- 
sembly has  reserved  to  itself  absolute  con- 
trol of  all  the  navigable  waters  of  the  state 
not  found  In  boundary  rivers,  but  as  to  that 
we  need  not  determine.  In  our  opinion  it  is 
clear  that  the  power  has  not  been  delegated 
to  boards  of  supervisors  to  construct  bridges 
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ovw  the  navigable  lakes.  The  fact  that  the 
(Hie  in  question  was  to  be  furnished  with  a 
draw  for  the  passage  of  boats  does  not  obvi- 
ate the  objection  indicated.  If  constructed, 
it  would  be  an  obstruction,  even  though  not 
impassable.  Since  the  construction  of  the 
bridge  is  contrary  to  law,  county  funds  can- 
not be  appropriated  for  that  purpose.  Tlie 
decree  of  tlie  district  court  is  atflrmed. 


Albeb  v.  Cubtis  et  dl. 

(Stipreme  Court  of  Iowa.    May  23, 1889.) 

JuseMBRT  LnN  —  Right  ov  RiDsumoN  from 

HoBTGAeC. 

1.  Code  Iowa,  |  2883,  provides  that  judgments 
■are  liens  upon  the  real  estate  onned  by  the  de- 
fendant •  •  •  for  the  period  of  ten  years  from 
the  date  of  the  jadgment."  Held  that,  where 
judgment  creditors  are  not  made  parties  to  the 
foreclosnre  of  a  senior  mortgage  lien,  their  right 
to  redeem  is  absolutely  barred  in  10  years  from 
the  date  of  their  judgment,  and  cannot  be  ex- 
tended by  the  levy  of  an  execution  on  the  land  be- 
foro  the  expiration  of  the  10  years. 

3.  The  fact  that  the  purchasers  at  a  mortgage 
sale  have  ever  since  been  non-residents  does  not 
extend  the  time  within  which  the  owner  of  a 
junior  judgment  lien  may  redeem.  The  provisions 
of  the  ordinary  statutes  of  limitations  in  regard  to 
non-residence  have  no  ^plication  to  judgment 
liens. 

Appeal  from  district  court,  Floyd  county; 
John  fi.  Cleland,  Judge. 

This  is  an  action  in  equity  to  quiet  the 
title  to  160  acres  of  land  in  Floyd  county. 
An  answer  was  filed  by  the  defendants,  to 
wliich  the  plaintifC  demurred.  The  answer 
was  amended,  and  an  amendment  to  the  de- 
mnrrer  was  filed.  Thereupon  the  parties 
filed  an  agreed  statement  of  facts.  The  de- 
murrer to  the  answer  was  sustained,  and 
judgment  or  decree  was  rendered  for  the 
plaintiff.    Defendants  appeal. 

S,  L.  Smalley,  for  appellants.  Robert 
Bggert,  for  appellee. 

BoTHBOCK.  J.  The  agreed  statement  of 
facts  appears  to  include  every  question  in 
controversy  in  the  case.  Tbe  stipulation  in 
which  the  facta  are  recited  is,  in  substance, 
as  follows:  One  G.  D.  Loper  became  the 
owner  of  the  land  in  controversy  in  1868. 
In  1872,  Loper  mortgaged  tbe  land  to  one 
Skinner,  to  secure  the  payment  of  $1,500, 
which  mortgage  became  due  January  1, 
1877  On  the  29th  day  of  February,  1872. 
Skinner  sold  and  assigned  the  mortgage  to 
one  Henry  A.  Dubois,  who  was  then  and 
afterwards,  until  his  decease,  a  resident  of 
the  state  of  New  York.  On  tbe  18th  day  of 
January,  1877,  Dubois  commenced  an  action 
to  foreclose  tbe  mortgage.  A  decree  of  fore- 
closure was  afterwards  entered,  and  the  land 
WHS  sold  upon  foreclosure  to  said  Henry  A. 
Dubois,  and  a  sheriffs  deed  was  executed  to 
him  on  the  19th  day  of  September,  1879. 
Afterwards  said  Duttois  died.  On  the  10th 
day  of  Marcl),  1880,  the  heirs  of  Dubois,  all 
of  whom  were  non-residents  of  this  state, 
sold  and  conveyed  the  litnd  to  one  Emma  F. 
Kellog;  and  on  tbe  22a  day  of  AprU,  1885, 


said  Emma  F.  Eeltog  conveyed  tbe  same  to 
tlie  plaintiff,  who-  soon  thereafter  went  into 
possession  of  the  premises,  and  since  tbe 
commencement  of  the  foreclosure  proceed- 
ings the  plaintiff  and  his  grantors  have  paid 
all  taxes  on  the  land.  On  the  12th  day  of 
October,  1876,  Curtis,  Stephenson  &  Morey, 
now  Curtis  &  Morey,  recovered  a  judgment 
against  said  Loper  in  an  action  before  a  jus- 
tice of  the  peace  In  Butler  county,  in  this 
slate.  A  transcript  of  this  judgpooent  waa 
duly  filed  and  docketed  in  the  office  of  tli« 
clerk  of  the  circuit  court  of  Bntler  cx>mity  on 
the  14th  day  of  December,  1876.  On  the  1st 
day  of  January,  1877,  a  transcript  of  said  judg- 
ment was  filed  in  the  ofiice  of  the  clerk  of  tlie 
court  in  Floyd  county.  On  tbe  13th  day  of  De- 
cember, 1886,  an  exeention  was  issued  on  said 
judgment  from  the  offlee  of  the  clerk  of  th« 
circuit  court  of  Butler  county  to  the  sheriff 
of  Floyd  county;  and  on  said  ISth  day  of 
December  the  sheriff  of  Floyd  county  levied 
said  execution  upon  the  land  in  controversy; 
and  on  the  8th  day  of  February,  1887,  said 
sheriff  sold  the  land  in  question  to  Curtis  & 
Morey,  the  defendants  in  this  action,  and  is- 
sued to  them  a  slieriff's  certificate  of  sale. 
The  defendants  were  not  made  paities  to  the 
action  for  the  foreclosure  of  the  mortgage. 
It  must  be  conceded  that  the  title  of  tlie 
plaintiff  is  complete  and  perfect,  unless  the 
defendants  have  a  right  to  redeem  from  the 
foreclosure  sale  by  reason  of  being  tlie  hold- 
ers of  a  junior  judgment  lien  upon  the  land. 
It  is  claimed  that  such  right  is  barred  by  the 
statute  of  limitations.  The  lien  of  defend- 
ants' judgment  attached  to  tbe  land  on  the  let 
day  of  January,  1877.  The  mortgage  upon 
which  plaintiff's  title  is  founded  became  doe 
on  the  same  day.  Tbe  defendants  had  a  lien 
upon  the  land  for  10  years  from  the  date  of 
the  filing  of  the  transcript  in  the  clerk's  office 
in  Flovd  county.  It  is  provided  by  section 
2882  of  the  Code  that  "  jodgments  in  the  su- 
preme, district,  or  circuit  court  of  this  state 
are  liens  upon  the  real  estate  owned  by  the 
d^endant  at  the  time  of  such  rendition,  and 
also  upon  all  he  may  subsequently  acquire  for 
the  period  of  ten  years  from  the  date  of  the 
judgment."  It  is  claimed  by  counsel  for  ap- 
pellants that,  because  execution  was  issued 
on  the  judgment  before  the  10-years  limita- 
tion expired,  and  the  land  was  afterwards 
sold,  the  lien  of  the  judgment  was  thereby 
extended.  We  do  not  think  this  position 
can  be  sustained.  The  defendants  acquired 
no  title  nor  right,  as  against  tlie  plaintiff,  by 
reason  of  the  levy  and  sale,  that  they  did  nai 
then  possess  by  the  judgment.  The  equity 
of  redemption  of  the  owner  had  lieen  fore- 
closed years  before,  and  the  only  right  the  de- 
fendants had  was  a  right  to  redeem  from  the 
plaintiff  or  his  grantors,  and  this  was  based 
upon  the  fact  that  defendants  were  not  made 
parties  to  the  decree  of  foreclosure.  They 
liad  no  other  right  tbjin  tbe  right  of  redemp- 
tion. They  did  not  offer  to  redeem  within  10 
years;  and,  for  that  matter,  they  do  not  now 
olfer  to  n-deem.    Their  rigbts  are  measured 
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by  the  statute  abore  cited.  It  is  a  lien  for 
the  period  of  10  years  from  the  dute  of  the 
JDdgment,  and  as  to  prior  lienholders  the 
right  to  redeem  is  absolutely  barred  in  10 
jears.  Gower  v  Winchester,  38  Iowa,  803; 
Crawford  v.  Tiiylor,  42^wa,  260. 

It  is  further  claimed  In  behalf  of  appel- 
famta  that  the  10  years  allowed  fur  redemption 
is  in  the  nature  of  a  limitation  of  a  right  to 
redeem,  and  that  as  Henry  A.  Dubois,  the 
assignee  of  the  mortgage,  who  acquired  the 
title  to  the  land  under  the  foreclosure  sale, 
was  a  non-resident  of  this  state,  (as  well  as 
bis  heirs,^the  time  during  which  the  title 
was  held  by  him  and  his  heire  should  be  ex- 
cluded in  computing  the  lO-years  limitation. 
In  other  words,  it  is  contended  that  the  stat- 
ute of  limitations,  as  found  in  sections  2529 
and  2533  of  the  Code,  which  provide  that  the 
time  during  which  a  defendant  is  »  non-resi- 
dent of  the  state  shall  not  be  included  in 
computing  the  periods  of  limitations  pro- 
vided for  in  that  chapter  of  the  Code,  applies 
to  the  judgment  lien. 

In  our  opiuion  this  is  a  mistalcen  view 
of  tiie  law  applicable  to  judgment  liens. 
They  are  created  by  statute,  and  can  continue 
no  longer  than  the  statute  declares  they  shall 
continue,  which  is  10  years.  They  expire 
and  cease  to  be  liens  at  the  expiraUon  of  the 
time  fixed,  no  matter  where  the  residence  of 
the  parties  in  interest  or  the  owners  of  the 
land  may  be.  It  is  said  in  Hendershott  t. 
Ping,  24  Iowa,  134,  that  "the  mere  lapse  of 
time  annihilates  the  lien"  of  a  judgment.  It 
would  seriously  affect  titles  of  non-residents 
if  it  should  be  held  that  a  junior  lien  of  this 
kind  does  not  expire  by  limitation,  so  long  as 
the  owner  remains  a  non-resident.  It  appears 
to  OS  to  be  very  plain  that  the  general  statute 
of  limitations  can  have  no  application  in  a 
case  like  this.    Affirmed. 


State  ex  ret.  Phillips,  District  Attorney. 

0.  FiDKLiTT  &  Casualty  Co. 

(SupreiM  Court  qf  Iowa.    May  88, 1889.) 

CSRTIOKABI— Quo  WikBBANTO— iNSVHAIiaB  COMPA- 
NIS8. 

1.  By  Code  Iowa,  i  8816,  the  writ  of  certiorari 
lies  in  coses  where  an  inferior  officer  exercising 
Judicial  f  nnotions  is  alleged  to  liave  exceeded  hi* 
proper  iurisdiction,  or  is  otherwise  aetiog  iUegally, 
'  when  In  the  ]  adgment  of  the  superior  court  there 
is  no  other  plain,  speedy,  and  adequate  remedy. " 
Code,  o.  e,  tit.  80,  is  designed  especially  to  "test 
official  and  corporate  rights. "  Seotton  IMS  pro- 
vides that  a  civil  action  may  be  brought  in  the 
name  of  tlie  state,  inter  alia,  "against  any  person 
acting  as  a  corporation  within  this  state,  wlthont 
being  authorised  by  law.;"  idso  "uainst  any  cor- 
poration doing  or  omitting  acts  which  amount  to  a 
forfeiture  of  their  rights  and  privileges  as  a  cor- 
poration, or  exercising  powers  not  conferred  by 
law. "  Defendant,  a  foreiKU  insurance  company, 
having  received  from  the  auditor  of  this  state  a 
certiflcate  under  the  provisions  of  the  law  as  to  in- 
surance companies,  was  alleged  to  be  offending 
against  the  laws  of  the  state  by  making  more  than 
one  kind  of  insurance.  Held,  that  quo  warranto, 
and  not  certiorari,  was  the  proper  manner  of  In- 
qniring  into  such  charges. 

8.  By  the  laws  of  New  York,  insurance  compa- 
ste*  organized  under  the  laws  of  any  other  state 


are  precluded  from  making  in  Kew  York  more  than 
one  of  certain  kinds  of  msuranoe.  Code  Iowa,  | 
1154,  provides  that  "when  by  the  laws  of  an7  other 
stale  •  •  •  prohibitions  are  imposed  or  would 
be  imposed  upon  insurance  companies  of  tliis  state 
doing  or  that  might  seek  to  do  business  in  sock 
other  state, "  the  law  of  that  state,  as  against  Iowa 
companies,  shall  exist  in  Iowa  as  against  the  com- 
panies of  such  state.  Held,  that  in  order  to  en- 
force in  Iowa  the  provisions  of  the  New  York  law 
against  an  insurance  compaoy  of  that  state  doing 
business  here,  it  is  not  necessary  that  there  should 
have  been  any  actual  enforcement  of  the  law  in 
New  York  against  lows  oompanies.  The  existence 
of  sndi  law  IS  snffltdent. 

3.  The  fact  that  Iowa  companies,  by  Iowa  laws, 
are  prohibited  from  making  more  than  ons  kind  of 
insurance  in  Iowa,  and  hence  that  the  New  York 
law  does  not  deny  them  any  right  which  they 
would  have  at  home,  is  also  immaterlaL  If  New 
York  Imposes  any  prohibitions,  the  same  prohibi- 
tions must  be  imposed  in  Iowa  as  against  New 
York  oompanies. 

Appeal  from  district  court.  Folk  county; 
JosiAH  Given;  Judge. 

The  defendant  company  is  a  corporation 
organized  and  existing  under  the  laws  of  the 
state  of  New  York.  It  has  received  from  the 
auditor  of  tliis  state  a  certificate  under  the 
provision  of  tlie  law  as  to  insurance  compa- 
nies, and  is  doing  business  in  this  state  in  the 
following  classes  or  lines  of  insurance:  (1) 
Agaiust  injury,  disablement,  or  death  of  per- 
sons, resulting  from  traveling,  or  general  ao- 
cidents  by  land  or  water ;  (2)  the  fidelity  of  per- 
sons holding  places  of  public  or  private  trust; 
(3)  upon  pUte-glass.  against  breakage;  (4) 
upon  steam-boilers,  against  explosion,  and 
against  loss  or  damage  to  life  or  property  re- 
sulting therefrom.  By  the  law  of  the  state 
of  New  York  insurance  is  classed  in  deiHut- 
menta,  and  the  kinds  above  specified  are  in 
the  seoond  department,  and  the  law  of  that 
state  provides  that  no  company  shall  under- 
take to  do  more  than  one  of  the  kinds  of  in- 
surance mentioned  in  the  second  department; 
and  it  further  provides  that  no  company  or- 
ganized under  the  laws  of  any  other  state 
shall  uuileitake  to  do  more  than  one  of  such 
kinds  of  insurance  in  the  state  of  New  York. 
The  petition  alleges  that  the  defendant  has 
continually,  since  the  1st  day  of  Fettruaiy, 
1868,  offended,  and  still  offends,  against  the 
law  of  this  state  by  making  more  tlian  one  of 
the  kinds  of  insurance  al>ove  specified;  and 
the  petition  asks  that  the  defendant  be  ousted 
and  excluded  from  doing  any  of  such  kinds 
of  insurance.  There  whs  a  demurrer  to  the 
petition,  which  was  overruled,  and  a  Judg- 
ment entered  that  the  defendant  t>e  excluded 
from  attempting  to  carry  on  more  than  one 
of  the  kinds  of  insurance;  from  which  judg- 
ment the  defendant  appeals, 

Mitohel  <(  Dudley,  for  appellant.  Mwsey, 
Sweeney  (ft  Jonee,  tor  appellee. 

QRAMent,  J.  1.  The  first  question  pr»> 
sented  by  the  demurrer  goes  to  the  jurisdic- 
tion of  thecourt,  on  the  ground  that  certiorari 
and  not  quo  toarranlo,  is  the  plaintiff's  rem- 
edy. The  argument  is  upon  the  theory  that 
the  act  of  the  auditor  in  granting  the  certifi- 
cate is  qnaei  judicial,  and  that  this  proceed- 
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ing,  in  effect,  is  to  review  Ills  action.  With- 
out  reference  to  the  point  in  argument  as  to 
the  office  of  the  common-law  writ  of  guo  war- 
ranto, we  think  the  statute  is  conclusive  of 
the  question.  The  writ  of  certiorari  is  per- 
mitted whenever  specially  authorized  by  law, 
and  especially  when  an  Inferior  officer  exercis- 
ing judicial  functions  is  aUeged  to  have  exceed- 
ed his  proper  jurisdiction,  or  is  otherwise  act- 
ing illegally  when,  In  the  judgment  of  thesa- 
perior  court,  there  is  no  other  plain,  speedy, 
and  adequate  remedy.  Code,  §  3216.  It  will 
be  noticed  that  there  is  a  puiin  limitation 
upon  the  use  of  this  writ,  and  before  grant- 
ing it  the  court  must  inquire  if  there  is  any 
other  plain,  speedy,  or  adequate  remedy,  and, 
if  so,  the  writ  is  not  available.  It  may  be 
said  that  the  auditor  is  not  alleged  to  have 
exceeded  his  jurisdiction,  or  that  he  has  acted 
illegally;  and  he  is  not  a  party  to  this  pro- 
ceeding. The  action  seems  to  proceed  upon 
the  theory  that,  notwithstanding  the  certiQ- 
cate  of  the  auditor,  the  corporation  is  acting 
in  violation  of  law,  in  such  manner  as  to  for- 
feit its  rights  as  a  corporation,  and  that  the 
legislature  has  in  terms  provided  a  remedy 
that  seems  to  be  plain,  speedy,  and  adequate. 
Chapter  6,  tit.  20,  of  the  Code  is  designed 
especially  to  "test  official  and  corporate 
rights, "  the  latter  of  which  is  the  very  gist 
of  this  proceeding.  Section  3345  provides 
that  "a  civil  action  by  ordinary  proceeding 
may  be  brought  in  the  name  of  the  state  as 
plaintiff  in  the  following  cases:  •  *  •  (8) 
Or  against  any  person  acting  as  a  corporation 
within  this  state,  without  being  authorized 
by  law;  (4)  or  against  any  corporation  doing 
or  omitting  acts  which  amount  to  u  forfeiture 
of  their  rights  and  privileges  as  a  corpora- 
tion, or  exercising  powers  not  conferral  by 
law."  The  allegations  of  the  petition  are 
clearly  within  the  purview  of  the  quoted  pro- 
visions of  the  statute,  by  averri  ng  that  the  de- 
fendant, by  the  making  of  the  several  kinds 
of  insurance,  has  been  and  is  still  offending 
against  the  laws  of  the  state.  If  thus  offend- 
ing, it  must  certainly  be  exercising  powers 
not  conferred  by  law.  In  support  of  the 
claim  that  certiorari  is  the  proper  remedy, 
we  are  referred  to  the  case  of  Jordon  v.  Hay- 
nen,  36  Iowa,  9.  That  case  arose  under  the 
law  providing  for  townships  voting  aid  to 
railroads  in  their  construction,  and  it  is  held 
that  certiorari  is  the  proper  proceeding  to  re- 
view the  proceeding  of  the  board  of  trustees 
in  calling  the  election.  The  acts  of  the  board 
in  such  cases  are  judicial,  and  no  appeal  was 
provided;  hence  a  review  in  such  cases  by 
certiorari  is  in  accord  with  the  very  letter  of 
the  law,  there  being  no  other  plain,  speedy, 
or  adequate  remedy.  If  there  had  been  pro- 
vision for  an  appeal  in  such  cases,  or  another 
remedy  specified  by  law  that  was  plain,  speedy, 
and  adequate,  such  a  holding  would  hardly 
have  been.  The  cases  of  Stubenrauch  v. 
Neyenesch,  64  Iowa,  567,  7  N.  W.  Rep.  1; 
Smith  V.  Powell.  55  Iowa,  215,  7  N.  W.  Rep. 
602;  Darling  v.  Hoesch,  67  Iowa,  702,  25  N. 
W.  Rep.  887, — and  other  cases  cited,  in  no 


manner  militate  against  this  view,  bat  are  ia 
acconi  with  it. 

2.  The  second  division  of  the  demurrer  i» 
in  these  words:  "Because  the  petition  of 
plaintiff  nowhere  shows  or  alleges  that  any 
insurance  compan;^  incorporated  or  organ- 
ized under  the  laws  of  the  slate  of  Iowa,  for 
the  transaction  of  business  of  insurance,  haft 
ever  sought  to  do  business  in  the  stnte  of 
New  York,  and  been  refused  or  precluded 
from  doing  business  in  said  state  of  New 
York. "  Referring  to  the  statement  of  facts^ 
it  will  be  noticed  that  by  the  laws  of  New 
York  a  corporation  organized  under  the  laws 
of  any  other  state  is  precluded  from  making 
in  that  state  more  than  one  of  the  kinds  of 
Insurance  being  made  by  defendant  in  this 
state.  Section  1154,  of  the  Code  of  Iowa 
provides:  "When  by  the  laws  of  any  other 
state  any  taxes,  fines,  penalties,  licenses, 
fees,  deposits  of  moneys  or  of  securities,  or 
other  obligations  or  prohibitions,  are  im- 
posed or  would  be  imposed  on  insurance 
companies  of  this  state  doing,  or  that  might 
seek  to  do,  business  in  such  other  state, 
or  upon  their  agents  therein,  so  long  as  such 
laws  continue  in  force,  the  sume  obligation» 
and  prohibitions,  of  whatever  kind,  shall  b« 
imposed  upon  all  insurance  companies  of 
such  other  state  doing  business  within  this 
state,  or  upon  their  agents  here."  The  de- 
murrer presents  tiie  question  that  the  peti- 
tion does  not  show  that  any  Iowa  company 
has  ever  sought  to  do  business  in  New  York 
and  been  refused.  We  could  see  no  purpose 
in  such  an  allegation  other  than  that  the  peo- 
ple of  New  York  not  only  enacted  laws,  but 
sought  their  enforcement;  and  we  think  it 
only  fair  to  presume  that  fact  without  the  al- 
legation, and  it  is  quite  probable  that  as  to 
Iowa  companies  the  law  itself  is  a  sufficient 
restraint.  But  the  ground  of  the  demurrer 
does  not  reach  a  question  in  the  case.  It  is 
not  the  enforcement  of  the  law  of  New 
York  against  Iowa  companies  that  gave  rise 
to  the  "retaliatory"  law  of  Iowa;  but  "when 
by  the  laws  of  another  state  •  •  •  pro- 
hibitions are  imposed,  or  would  be  imposed, 
upon  insurance  companies  of  this  state  doing, 
or  that  might  seek  to  do,  business  in  such 
other  state,"  that  the  law  of  that  state  as 
against  Iowa  companies  exists  in  this  state 
against  its  companies.  The  law  of  New 
York  in  terms  prohibits  an  insurance  cont- 
pany  organized  under  the  laws  of  Iowa  from 
making  in  New  York  more  than  one  of  the 
kinds  of  insurance  made  by  the  defendant 
in  this  state,  and  that  law  of  itself  places  on 
the  statute  book  of  loyra  the  law  that  the  de- 
fendant, being  an  insurance  company  organ- 
ized under  the  laws  of  New  York,  can  make 
but  one  of  such  kinds  of  insurance  in  this 
state.  It  is  not  important  nor  necessary  ta 
the  existence  of  the  law  here  that  an  Iowa 
company  should  go  to  New  York  to  test  the 
sincerity  of  the  people  in  the  enforcement  of 
her  laws;  nor  is  such  a  step  necessary  to  th» 
enforcement  of  the  law  in  this  state.  A 
spirit  of  comity  between  tbestates  should  in- 
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dace  a  belief  that  their  laws  are  made  in  good 
faith,  and  for  observance.  The  sting  of  tlie 
adder  may  be  necessary  in  some  cases,  to 
avoid  encroachments,  but  such  necessity  is 
not  the  result  of  a  law  or  rule  of  action. 
See  Insurance  Co.  v.  Welch,  29  Kan.  672; 
Insurance  Co.  t.  Swigert,  104  111.  653. 

It  is  urged  in  argument  that  a  company 
organized  in  Iowa  could  only  make  one  of 
such  kinds  of  insurance  here,  because  it 
would  be  proliibited  from  doing  more  by  our 
laws,  and  lience  the  laws  of  New  York  would 
not  prevent  it  from  doing  in  tiiat  state  what 
it  could  do  in  this  under  Iowa  law.  But  we 
fail  to  see  how  that  reaches  the  question.  It 
is  not  the  question  if  New  York  does  as  well 
by  Iowa  insurance  companies  as  Iowa  itself 
does,  but  does  New  York  deny  privileges  to 
Iowa  companies,  or,  perhaps,  in  better  terms, 
does  it  impose  proliibitions?  If  so,  the  same 
prohibitions  are  imposed  in  return  as  against 
New  York  companies.  By  tlie  demurrer  the 
fact  of  such  prohibitions  is  admitted,  and 
we  think  the  defendant  can  legally  make  but 
one  of  the  kinds  of  insurance  in  this  state. 
It  is  not  necessary  to  consider  the  third 
ground  of  the  demurrer,  as  under  this  bold* 
ing  tlie  judgment  of  the  district  court  must 
be  affirmed. 


Falu  v.  Falls  et  al. 

(Supreme  Court  cf  Iowa.    May  18, 188B.) 

Bbscissior  of  Coxtiuot. 

!.  FlalntUt,  a  widow,  72  years  old,  uneducated, 
and  of  feeble  health,  owned  and  lived  on  a  farm  re- 
mote from  neighbors.  She  sent  for  her  son,  who 
bad  lived  away  from  home  for  many  years,  and 
dictated  to  a  third  party  a  contract,  in  whioa  her 
■on  acquiesced,  selling  to  him  the  farm  worth 
about  $1,600,  he  to  have  full  control,  except  of  the 
bonae  and  half  the  granary,  in  consideration  of 
one-third  of  the  s[ram  crop  for  three  successive 
years,  and  of  $110  every  year  thereafter  during 
the  mother's  life.  The  son  also  agreed  to  pay  $126 
for  certain  personal  property  in  three  years,  and 
relinquish  a  devise  of  $30U  under  his  father's  will. 
Held,  in  a  suit  to  rescind,  that  the  contract  was 
reasonable,  in  view  of  the  circumstances  and  re- 
lations of  the  parties. 

2.  Where  the  testimony  of  third  parties  who 
were  present  at  the  time  the  oontractwas  mads 
shows  ttiat  it  was  made  as  the  mother  directed, 
there  is  no  proof  of  undue  influence  on  the  part  of 
the  son. 

BscK,  J.,  dissenting. 

Appeal  from  district  court,  Johnson  coun- 
ty; S.  H.  FaIrall,  Judge. 

Action  to  Bet  aside  and  cancel  a  certain 
written  contract  for  the  sale  of  real  estate, 
on  the  ground  that  the  plaintiff  executed  the 
same  under  undue  influence,  and  for  an  in- 
adequate consideration.  The  case  was  sub- 
mitted to  the  district  court,  and  decree  dis- 
missing the  plaintiff's  petition,  and  judg- 
ment against  her  for  costs,  from  which  she 
appeals.  The  following  are  the  material 
facts,  as  shown  by  the  testimony:  The  80 
acres  In  controversy  were  owned  by  Patrick 
Falls,  husband  of  the  plaintiff,  and  father  of 
the  defendant  James  Falls.  For  many  years 
he  and  the  plaintiff  residing  thereon  as  their 
home,  up  to  the  time  of  bis  death,  January 


4. 1887.  Patrick  Falls  left  a  wUl.  by  which 
he  devised  all  his  properly,  real  and  personal, 
to  the  plaintiff,  except  S200  to  be  paid  t» 
James,  their  only  child,  three  years  after  tes- 
tator's death.  After  the  death  of  Patrick, 
plaintiff  continued  to  live  alone  on  the  farm, 
remote  from  neighbors,  until  after  making; 
the  contract  in  question.  James  Falls,  aged 
about  40  years,  was  then  residing  at  New 
Sharon,  with  his  wife,  the  defendant  Bridget 
Falls,  where  he  was  employed  as  section 
foreman  at  $40  a  month.  He  had  not  re- 
sided with  his  parents,  as  one  of  the  family, 
for  some  15  or  16  years.  In  the  spring  of 
1887  the  plaintiff  got  two  neighbors  to  write 
to  James  at  different  times  to  come  home, 
and  see  about  removing  the  remains  of 
his  father  to  another  lot,  and  about  rent- 
ing the  farm.  James  came  to  his  mother's' 
home  on  the  Thursday  preceding  April  11th, 
and  remained  with  her  until  after  the  exe- 
cution of  the  contract  in  question.  At  the 
time  of  making  the  contract  the  plaintiff 
was  72  years  of  age,  feeble  in  health,  unedu- 
cated, and  unaccustomed  to  business.  Tlie 
testimony  of  H.  Yanderlip,  who  drew  the 
contract,  and  of  others,  shows  that  the  con- 
tract was  drawn  as  dictated  by  the  plaintiff, 
and  that  James  Falls  acquiesced  in  whatever 
she  directed  to  be  put  in  the  contract.  By 
the  contract  she  sold  to  James  the  80  acres  of 
land,  siiown  to  have  been  worth  from  920  to- 
$25  an  acre,  be  to  have  full  control  thereof, 
except  the  dwelling-house  and  one-half  of 
the  granary;  he  agreeing  to  deliver  to  her 
one-tiiird  of  all  grain  grown  on  the  property 
for  three  successive  years,  after  wliich  hfr 
was  to  pay  lier  $110  cash  on  the  1st  day  of 
January  of  each  year  as  long  as  she  lived. 
He  also  agreed  to  pay  her  $125,  one-half  iO' 
two  years,  and  one-half  in  three  years,  for 
one  horse,  and  all  the  farming  implements- 
on  the  farm,  and  to  relinquish  the  $200  left 
him  by  his  father's  will.  James  went  into- 
possession  in  the  spring  of  1887.  The  plain- 
tiff complains  of  unusually  harsh  treatment 
by  both  the  defendants  soon  after,  and  thi» 
suit  was  Instituted  in  August  following. 

Jianek  di  Wade,  for  appellant.  George  A. 
Swing,  for  appellees. 

Given,  C.  J.  1.  In  view  of  the  relations, 
and  circumstances  of  the  parties,  the  contract 
entered  into  was  a  most  reasonable  one  for 
them  to  make,  and,  though  the  considera- 
tion might  be  deemed  inadequate  as  between- 
strangers,  we  think  it  is  fully  sulficient  to 
sustain  the  contract,  so  far  as  con8iderati(m 
is  concerned. 

2.  The  character  of  plaintiff's  testimony 
fully  sustains  the  averment  that  she  was  old 
and  feeble,  and  easily  influenced.  At  the  time- 
of  testifying  she  was  evidently  very  much 
embittered  against  her  son  and  his  wife,  the 
defendants,  and  her  statements  do  not  show 
that  thoughtfulness  which  gives  weight  to- 
testimony.  The  decided  weight  of  the  testi- 
mony Is  against  the  conclusion  that  the 
plaintiff  executed  the  writing  i^der  an^un- 
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du«  influence.  The  testimony  of  Mr.  Van- 
derlip,  who  drew  the  instrument,  and  of  Mr. 
Kennedy,  wlio  was  present,  show  quite  satis- 
factorily that  the  instrument  was  drawn  just 
as  she  desired  to  have  it.  We  think  the  de- 
cree of  tlie  district  court  was  In  accordance 
with  the  weight  of  the  testifaaony,  and  it  is 
therefore  affirmed. 

BeoK,  J.,  not  concurring. 


West  t.  GHioAeo  &  N.  W.  Rt.  C!o. 

■{Supreme  Court  of  Iowa.    May  24,  I8S0.) 

Bailboad  Companies— Fibes. 

tJnder  Code  Iowa,  {  1289,  a  railroad  company  Is 

liable  for  getting  a  Are  on  its  right  of  way  which 

destroyed  oertain  stacks  of  hay  ci  plaintiff,  thoneh 

be  was  rruilty  of  contributory  negiigence  in  tulr 

•iag  to  protect  them  by  plowing  around  them. 

On  rehearing.  For  former  opinion,  see  85 
N.  W.  Rep.  479. 

Huibard,  Clark  (ft  Dawley,  for  appellant. 
Piatt  <fi  Carr  and  GharU*  B.  WheeUr,  tot 
Appellee. 

Bbck,  J.  1.  A  rehearing  was  granted  in 
ibis  case  upon  the  petition  of  defendant. 
The  question  upon  wttich  we  desired  furtlier 
argument  is  whether  the  rule  of  contributory 
negligence  is  applicable  to  cases  wherein 
railroad  companies  are  liable  under  the  stat- 
utes for  Grea  set  out  in  the  operation  of  their 
railroads.  Upon  the  other  qaestions  in  the 
-case  we  had  no  doubt,  and  did  not  oixler  the 
rehearing  to  gain  more  light  upon  them.  We 
need  not  f  arth«r  discuss  them.  The  forego- 
ing opinion  ia  criticised  for  the  course  of  its 
argument,  rather  than  assailed  because  of  its 
-conclusions.  What  is  said  as  to  the  purpose 
■ot  the  statute  "to  settle  a  vexed  question 
upon  which  the  courts  liad  been  divided" 
may  or  may  not  be  accurate.  But  it  is  very 
-true  that  the  statute  was  intended  to  prescribe 
a  rule  of  law.  Whether  there  had  been  con- 
tests iis  to  the  prior  rules  recognized  by  the 
courts  will  not  determine  the  construction  of 
the  statute. 

The  statute  imposes  an  absolute  liability 
upon  railroiid  corporations,  without  regard  to 
their  negligence,  or  the  contributory  negli- 
gence of  the  person  injured.  This  court  has 
no  right  to  interpolate  words  in  the  statute 
which  limit  that  liability  to  cases  wherein  the 
injured  person  does  not  contribute  to  the  inju- 
ry by  his  own  negligence.  Surely,  the  lan- 
guage of  the  statute,  without  interpretation, 
will  admit  of  no  such  construction.  But  it  is 
said  that  this  court  has  held  in  iSmall  v.  liail- 
way  Ck>.,  50  Iowa,  338,  that  the  railroad  oompa- 
ny  is  not  lial>le,  if  it  shows  affirmatively  tliat  it 
was  not  guilty  of  negligence.  It  does  not  fol- 
low that  because  this  court  has  gone  so  far  it 
must  go  still  furtlier,  and  limit  the  liability  on 
another  ground,  namely,  the  contributory  neg- 
ligence of  the  person  injured.  There  is  an  ot»- 
vlous  distinction  between  the  limit  fixed  by 
Small  ▼.  Railway  Ck>.  and  the  limit  proposed  in 
this  case.    In  the  fir.st,  it  is  a  limit  fixed  by 


proof  of  want  of  negligence ;  in  the  other,  it  is 
a  limit  fixed  by  proof  of  contributory  negli- 
gence. It  may  be  well  to  bold  that  one  who  is 
not  negligent  should  not  l>e  liable;  but  it  is  ab- 
surd to  say  that  under  this  statute,  fixing  abso- 
lute liability,  the  fault  of  the  railroad  company 
being  shown  or  being  presumed,  it  is  ncrt; 
liable  because  of  the  fault  of  the  plaintiff. 
It  will  be  seen  that,  as  is  said  in  the  fore- 
going opinion,  we  are  asked  to  take  a  step 
far  in  advance  of  Small  v.  Railway  Co. 

It  cannot  be  said  that  the  doctrine  of  oon- 
tribtitory  negligence  is  foanded  upon  the 
rule  that  one  wrongkloer  cannot  recover  of 
another  engaged  with  him  in  the  commission 
of  the  wrong  for  injuries  resnlting  tliere- 
from.  It  cannot  be  said  that  defendant  and 
plaintiff,  both  being  negligent,  united  in  the 
commission  of  the  wrong.  The  defendant's 
negligence  was  positive, — active.  Tiie  plain- 
tiff's was  negative,  and  consisted  in  a  failure 
to  exercise  due  care  to  prevent  injuries  from 
defendant's  negligence.  Tlie  reasons  de- 
manding the  rule  reoomiized  in  Small  ▼. 
Railway  Co.  do  not  demand  that  the  rule  of 
contributory  negligence  be  extended  to  this 
case.  In  our  opinion,  the  cases  cited  by 
counsel  for  defendant  do  not  support  his  con- 
tention that  the  doctrine  of  contributory  neg- 
ligence should  be  ajiplied  in  this  case.  We 
adhere  to  the  foregoing  opinion.    AEBrmed. 


EsQUt  V.  CaicAoo,  M.  Sc  St.  F.  B.  Co. 
(Supreme  Court  of  lama.    Kay  U,  1880.) 
On  rehearing.    For  former  opinion,  see  SI  IS.  W. 
Rep.  6. 

Mills  <t  Keeler,  for  appellant  B.  IT.  Hefns  and 
Smith  A  PowM,  for  appellee. 

Orattobh,  J.  An  important  point  in  tUa  case, 
touching  the  question  of  oontrioutory  negligence, 
was  ruled  on  the  authority  of  West  v.  Railroad  Co., 
S5  N.  W.  Rep.  479.  In  that  cose  a  rehearing  was 
granted  for  tae  purpose  of  further  considering  the 
question  of  contributory  negligence  in  this  class 
of  cases.  The  rehearing  in  this  case  was  granted 
with  no  other  view  than  to  further  oonsider  that 
question.  At  this  term  an  opinion  is  filed  in  that 
case  (ubl  supra)  adhering  to  the  former  opinion, 
and,  as  a  result,  the  judgment  in  this  case  mast, 
as  before  announced,  be  afOrmed. 


Johnson  et  al.  n.  Chioaoo  A  N.  W.  Bt.  Co. 

(iSupreme  Court  of  Iowa.    H«y  %i,  1889.) 

lUnaoAD  CoMPAinBS— Fiass. 

1.  In  an  action  against  a  Tailroad  company  for 
burning  hay,  by  fires  set  by  engines,  evidence  that 
plaintiff  rented  the  land  from  one  claiming  to  be 
the  owner,  and  cut  and  stacked  the  hay,  b  snffl- 
dent  to  prove  ownership  ot  the  hay. 

a.  Evidence  that  the  fires  broke  ont  after  de- 
fendant's engine  passed,  where  it  is  not  shown  that 
they  could  have  happened  in  any  other  way,  justi- 
fies the  jury  in  finding  that  they  were  set  by  the 
engine. 

8.  In  such  case,  where  defendant's  witness  teaU- 
fled  that  an  engine  in  good  repair  oould  not  throw 
fire  from  the  track  to  the  place  where  the  fire 
caught,  the  jury  are  justified  in  finding  tiie  engine 
in  iKkd  repair. 

4.  In  such  cases  the  measure  of  damages  ia  the 
value  of  the  hay  at  ttie  time  it  was  destroyed, 
with  interest  at  8  per  cent,  per^nnum.       . 
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Appeal  from  district  court.  Sac  county;  J. 
P.  COMNOK,  Judge. 

Action  to  recover  for  hay  burned  by  fires 
Wt  out  by  engines  operated  upon  defendant's 
nllroad.  There  was  a  Judgment  upon  a 
Terdict  for  plaintiffs.    Defendant  appeals. 

Hubbard  dt  Datbley,  for  appellant.  R.  M. 
Hunter,  for  appellees. 

Beck,  J.  I.  Cotinsel  for  defendant  insist 
that  the  plaintiffs  tailed  upon  the  trial  to 
show  that  they  owneil  the  hay  for  the  burn- 
ing of  which  the  action  is  brought,  and  that 
an  instruction  to  the  jury  asked  by  defend- 
ant, directing  a  verdict  on  that  ground, 
ought  to  have  been  given.  We  think  the  in- 
struction was  rigiitly  refused.  The  te^i- 
Bony  tends  to  sltow  that  pialntifls  had 
lettsed  the  land  from  one  who  they  under- 
stood was  tbeowner,  and  bad  cut  and  stacked 
the  hay  thereon.  The  land  was  unbroken 
prairie  but  was  wholly  or  partly  fenced. 
The  penons  of  whom  the  plaintilTs  leased 
had  other  tenants  on  the  same  tract.  TItere 
is  no  evidence  of  any  kind  tending  to  show 
that  any  other  persona  besides  plaintiffs  held 
or  set  up  title,  or  claimed  title,  or  the  right 
of  poeseasion  to  the  land.  Surely,  this  evi- 
dence allowed  prima  facie  plHtntiffs'  title  to 
the  bay.  They  were  in  possession  of  the 
land  under  claim  of  r^ht.  and  were  in  tlie 
poaseasion  of  the  hay  when  it  was  burned. 
This,  in  the  law,  is  prima  fatit  evidence  of 
•wnershjp  of  tiie  liay.  It  would  snrely  be  a 
harsh  and  unbeard  of  rule  to  require  a  ten- 
ant, seeking  to  recovisr  tiie  value  of  the  prod- 
ucts of  tbc  land  be  leases,  In  the  absence  of 
any  adverse  claim  thereto,  to  estaldish  the 
title  of  his  landlord.  This  is  just  wfaat  coun- 
sel insist  upon  in  this  ease. 

2.  It  is  next  insisted  that  there  was  no 
evidence  tending  to  show  that  the  bay  was 
destroyed  by  fires  escaping  from  engines  used 
on  defendant's  road.  The  evidence  shows 
that  soon  after  the  engines  had  passed,  the 
fires  were  discovered.  It  is  not  shown  that 
the  Ores  oonld  have  possibly  originated  from 
anv  other  source  than  from  engines  on  de- 
fendant's road.  In  view  of  these  facts,  it 
cannot  be  said  that  there  was  no  evidence 
from  which  the  Jury  could  rightly  infer  that 
the  defendant's  engines  set  out  the  fires. 

3.  Counsel  for  defendant  maintain  that 
there  is  an  utter  failure  of  proof  that  the  de- 
fendant's engines,  said  to  have  set  oat  the 
liie,  were  negligently  handled  or  were  not  in 
good  repair  and  condition.  In  reply  to  tbia 
position  il  need  only  lie  said  that  one  of  de- 
fendant's witnesses,  a  locomotive  engineer 
who  u-as  in  ciMrgeof  one  of  the  engines  from 
whicii  it  is  claimed  the  fire  escaped,  testified 
ttiat  an  engine  in  good  repair  could  not 
throw  fire  the  distance  from  the  track  to  the 
place  the  fire  caught  in  the  grass.  As  has 
been  said,  the  fires  could  liave  originated 
from  no  other  source.  The  Jury  were  au- 
thorized to  infer  from  this  evidence  that  the 
engines  were  not  in  good  repair. 

4.  Counsel  for  defendant  urge  that  piain- 
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tiffs  ought  not  to  recover  in  the  action,  for 
the  reason  that  their  own  negligence  con- 
tributed to  the  injury.  We  have  recently 
decided  that,  under  the  statute  (Code,  §  1289) 
making  railroad  corporations  liable  in  ca.ses 
of  tills  character,  the  rule  of  contributory 
negligence  recognized  by  this  court  does  not 
apply.  See  West  v.  Railway  Co.,  35  N.  W. 
Bep.  479,  and  the  opinion  on  rehearing, 
filed  at  the  present  term  of  this  court.  Ante, 
512.  That  case  wsis  pending  about  the  time 
the  one  now  before  us  was  submitted  for 
decision,  and  the  arguments  therein  were  re- 
ferred to  by  counsel  in  this  case.  We  have 
discovered  no  grounds  for  changing  our  con- 
cluaions  upon  the  question. 

5.  The  districtcourt  directed  the  Jury  that, 
to  determine  the  damiigcs  which  plaintiffs 
are  entitled  to  recover,  tliey  should  add  to 
lbs  value  of  the  hay,  at  the  time  it  was 
destroyed,  6  per  cent,  par  annum  interest, 
and  the  sum  should  be  the  amount  of  their 
verdict.  Counsel  for  defendant  object  to  the 
instruction,  so  far  as  it  allows  interest  to  bo 
udd«d.  We  think  it  is  a  correct  and  just 
rule  for  determining  the  measura of  damages 
in  cases  of  this  cbaracter.  The  object  of 
tite  la  w  in  awarding  damages  is  to  reader  to 
the  injured  party  justand  f ull  compensaUon. 
Tiie  defendant  was  deprived  of  his  proiierty 
by  the  fire.  He  was  entitled  at  that  moment 
to  rt«uver  its  value.  He  ought  to  have  the 
kgal  interest  lor  the  tine  «ompenBation  waa 
withheld  from  iiim.  When  pwaooal  prop- 
erty is  4esiroyMl.  tlu  maasure  of  daauges  is 
fixed  by  this  rule.  See  Fields,  Dam.  p.  61d, 
§  781,  and  note.  Brentner  v.  Railway  Co., 
68  Iowa.  5;>0,  28  N.  W.  Bep.  245.  27  K.  W. 
Bep.  605,  is  not  la  conflict  with  our  con- 
dusiuB  on  this  branch  of  the  ease.  The 
statute  under  M'hich  that  action  was  pros- 
ecuted fixed  the  measure  of  damages.  It 
was  therpfore  rightly  held  that  these  dam- 
ages could  not  be  increased  by  adding  in- 
t«'pst  thereto.  The  foregoing  discussion  dis* 
poses  of  all  qnestions  in  the  case  argued  by 
counsel.  The  judgment  of  the  district  court 
is  affirmed. 


Amixrews  e.  Masom  Citt  A  Ft.  D.  B.  Co. 

(Supreme  Ccwtt  of  Iowa.    Mjuy  34, 1889.) 
Railboad  Compamibs— Aooidckts  at  Cbossinos 

— TWAL. 

1.  Negligemse  in  delaTiag  s  railroad  engine  in  a 
■treat  for  an  nnreaeoiuLble  length  of  Ume  is  the 
proximate  cause  of  aa  injury  ooourring  by  plain- 
tiff's team  becoming  frightened  while  passing  the 
engine,  by  steam  escaping  therefrom. 

8.  Where  tliere  la  tostimony  as  to  whether  it 
would  not  have  been  safer  for  plaintiff,  who  was 
driving  a  team  hitched  to  a  wagon,  to  have  crossed 
the  railroad  track,  as  bearing  on  the  question  of  his 
oontribtttory  negltgenee,  evidence  as  to  the  height 
of  tlie  traolc  above  the  ground  at  and  near  ttia 
place  of  the  accident,  Is  admissible. 

8.  It  appeared  that  the  engineer  left  the  engine 
on  the  street  with  the  fireman,  telling  him  to 
"watoh  her, "  and  that  while  the  engineer  was  ab- 
aeot  about  five  minutes,  the  fireman  let  off  steam, 
and  caused  the  injury.  Held,  that  the  eridunue 
warranted  an  instruction  That  if  the  flromau  wus 
left  by  the  engineer  in  temporaiy  oh 
flitized  by' 
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engine,  and  whfle  so  in  charge,  or  while  employed 
in  the  discharge  of  his  duties  as  fireman,  be  neg- 
ligently let  off  steam,  and  caased  the  Injury,  the 
company  was  liable,  though  the  engineer  testified 
that  he  did  not  leave  tiie  fireman  ''in  charge  of, " 
but  to  "  watch, "  the  engine. 

4.  Plaintiff  was  properly  permitted  to  amend  his 
petition  at  the  close  of  his  testimony,  so  as  to 
charge  that  the  act  of  discharging  the  steam  waa 
the  act  of  the  "engineer  or  fireman,"  instead  of 
"the  engineer. " 

6.  It  is  not  error  to  refuse  to  charge  that  "the 
fact  that  defendant  negligently  allowed  its  en- 
gine to  stand  upon  the  street  would  not  authorize 
the  plaintiff  to  make  the  attempt  to  pass  if  he 
knew  or  had  good  reason  to  believe  that  such  an 
attempt  would  be  accompanied  with  peril,  "where 
the  court  charges  that  "it  was  the  duty  of  plain- 
tiff In  approaching  the  engine  to  have  exercised 
that  degree  of  care  and  prudence  for  his  safety 
which  an  ordinarily  prudent  man  would  have  ez- 
ezercised, "  and  that,  if  the  jury  believed  that  the 
exorcise  of  such  care  would  have  avoided  the  in- 
jury, they  should  find  for  defendant. 

6.  The  following  speeial  interrogatories  were. 
submitted  to  the  jury:  "Did  plaintiff  know  be- 
fore the  injury  that  his  team,  or  either  of  them, 
was  afraid  of  the  cars  or  engme? "  "As  plaintift 
approached  the  engine,  was  his  team  or  either  of 
the  horses  frightened  at  the  engine?"  "Was. the 
action  of  the  team,  or  either  of  the  horses,  as  plain- 
tiff approaohed  the  engine  with  the  intent  to  pass, 
such  as  warned  him  that  it  was  dangerous  to  make 
the  attempts "  Held,  that  failure  to  answer  these 
questions  was  no  ground  for  setting  aside  a  ver- 
dict for  plaintiff,  as  ho  was  not  obliged  to  i>rove 
any  of  the  facts  suggested. 

Appeal  f  rum  district  court,  Webiter  coun- 
ty; J.  L.  Stevi!:n-s,  Judge. 

Action  for  personal  injury  caused  by  a 
train  on  defendant's  road.  Judgment  for 
plaintiff,  and  defendant  appeals. 

A.  N.  Bottford,  for  appellant.  Chase  A 
Chase,  for  appellee. 

Granoeb,  J.  Tbe  defendant's  road  passes 
along  Main  street  in  tbe  town  of  Leliigh  some 
four  hundred  feet,  and  in  that  distance  it 
makes  diagonally  across  the  street.  This 
Street  is  the  principal  business  street  of  the 
town.  On  the  day  of  the  injury  complained 
of  the  defendant's  engine  stood  in  tbe  street 
at  a  point  on  its  track,  so  as  to  leave  a  dis- 
tance of  about  15  feet  between  the  engine 
and  the  edge  of  the  sidewalk  on  tbe  west  side 
of  the  street.  The  plaintiff  was  in  tbeact  of 
taking  a  trunk  from  tbe  depot  to  a  store  on 
the  west  side  of  tlie  street  with  his  team  and 
wagon.  To  reach  the  store  by  going  on  this 
street  he  must  pass  the  engine.  To  reach 
the  store  by  passing  the  engine  on  the  east 
would  necessitate  crossing  the  defendant's 
track,  which  stood  from  10  to  12  incites 
above  the  surface  of  the  street,  and  with  a 
team  and  wagon,  with  only  a  trunk  it  could 
be  crossed.  The  plaintiff  drove  past  tbe  en- 
grine  on  the  west  side,  and,  while  passing, 
tlie  person  on  the  engine  caused  a  discharge 
of  steam  on  that  side,  on  account  of  wliicli 
the  team  took  fright,  ran  the  wheels  of  tlie 
wagon  agiiinst  the  sidewalk,  threw  the  plain- 
tifT  from  the  wagon,  and  severely  injured 
him.  The  negligence  charged  against  the 
defendant  company  is  (1)  allowing  the  en- 
gine to  remain  for  an  unnecessary  length  of 
time  on  the  street;  (2)  the  discharge  of  the 
steam  when  the  plaintiff  was  passing  the  en- 


gine. The  question  of  the  contributory  neg- 
ligence of  the  plaintiff  was  also  urged  by  the 
defendant. 

At  the  instance  of  the  defendant  the  jury 
returned  the  following  special  findings, 
which  are  necessary  to  an  understanding  of 
some  of  tbe  questions  presented:  "Question 
1.  Was  the  engine,  at  the  time  of  injury, 
standing  alone  north  of  School  street,  de- 
tached from  the  flats?  Anstoer.  Yes.  (2) 
Was  the  engine  waiting  idle  until  the  flats 
should  be  unloaded?  A.  Yes.  (2^)  Was 
Brownell,  tbe  fireman,  tbe  only  person  on  the 
engine  at  the  time?  A.  Yes.  (3)  Was  plain- 
tiff driving  the  team  as  it  approached  the  en- 
gine at  the  time  of  the  injury?  A.  Yes. 
(4)  Did  plaintiff  know,  before  the  injury, 
tliat  his  team,  or  either  of  them,  was  afraid 
of  the  cars  or  engine?  A.  Don't  know.  (5) 
As  plaintiff  approached  the  engine,  was  his 
team,  or  either  of  the  horses,  frightened  at 
the  engine?  A.  Don't  know.  (6)  Was  the 
action  of  the  team  or  either  of  the  horses,  as 
plaintiff  approaciied  the  engine  with  tbe  in- 
tent to  pass,  such  as  warned  liim  that  it  was 
dangerous  to  make  the  attempt?  A.  Don't 
know.  (7)  What  was  tbe  space  left  clear 
between  the  engine  and  sidewalk  in  wiiich 
plaintiff  could  pass?  A,  Fifteen  feet.  (iS) 
Was  plaintiff  negligent  in  making  the  at- 
tempt to  drive  his  team  past  the  engine,  and 
between  it  and  the  sidewalk?  A.  No.  (9) 
Did  plaintifC's  act  in  driving  his  team  to- 
wards and  up  to  the  engine  and  attempting 
to  pass  the  same  contribute  to  aid  or  help  to- 
bring  about  the  injury?  A.  No.  (10)  Al- 
though the  road  may  have  been  further,  was 
there  not  a  safi-r  road  that  plaintiff  could  have 
taken  to  reach  where  he  was  going,  than  at- 
tempting to  pass  the  engine?  il.  No.  (11) 
Do  you  find  that  steam  was  discharged  from 
the  cylinders  of  the  engine  at  tbe  time  of  the 
injury  by  the  act  of  the  person  on  theengia<>? 
A.  Yes.  (12)  Did  the  fireman,  Brownell. 
know  at  the  time  that  plaintiff  was  attempt- 
ing to  pass  the  engine,  and  did  he  see  plain- 
titr  approacliing?  A.  Don't  know.  (13) 
Did  the  fireman,  Brownell,  see  the  plaintiff 
until  the  accident  happened?  A.  Don't 
know.  (14)  Wiis  the  act  of  discharging  tlie- 
steam  under  and  behind  the  plaintiff's  team 
willfully  done?  A.  Don't  know.  (15)  Was 
the  act  of  discliHrging  the  steam  under  and 
behind  plaintiff's  team  done  with  tbe  pur- 
pose to  frighten  tiie  plaintiff's  horses?  A, 
Don't  know." 

1.  Appellant  urges  that  the  entire  evidence 
tends  to  show  that  the  pro.ximate  causa  of 
the  injury  was  the  discharge  of  steam  while 
the  team  was  passing,  and  that  any  other 
evidence  of  negligence  was  immaterial,  and 
hence  that  it  was  error  to  frame  instructions 
for  the  jury  based  on  such  testimony;  and 
the  argument  refers  to  the  fourth  and  Qftb 
in:4tructions  as  objectionable  in  this  respect. 
These  instructions  treat  of  what  may  be  neg- 
ligence on  the  part  of  the  company  in  leaving 
its  engine  on  such  a  street  for  an  unreason- 
able length  of  time,  and  it  is  appelLtni's 
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theory  that  if  the  injury  was  caused  by  the 
discharge  of  the  steam,  it  cnn  make  uudiffer- 
•nee  how  long  the  engine  had  been  there,  or. 
to  oaa  the  language  of  the  argument:  "Sup- 
pose it  was  negligence,  the  fact  that  it  stopped 
at  the  place  of  the  accident,  and  remained  an 
unreasonable  length  of  time,  was  in  no  man- 
ner connected  with  the  injury  directly."  A 
word  in  this  respect  should  suffice.  If  the 
conceded  negligence  of  remaining  had  not 
been,  would  the  accident  have  occurred? 
Without  that  the  act  causing  the  injury  could 
not  have  happened. — that  is,  it  could  not  have 
happened  at  that  (ilace.  It  was  evidently  the 
noise  at  that  place  that  caused  the  fright,  and 
it  was  because  of  the  engine  l)eing  there  when 
it  should  not  have  been.  Concedi  ng  the  neg- 
ligence in  delaying  the  engine,  the  accident 
seems  to  have  been  a  direct  result  of  it. 

2.  The  next  alleged  error  is  that  the  court 
erred  in  admitting  testimony  as  to  the  height 
of  the  track  above  the  ground  at  pr  near  the 
place  of  the  Injury.  There  is  testimony  di- 
rected to  the  question  of  whether  it  would 
not  have  been  safer  for  plaintiff  to  have 
crossed  over  to  the  east  side  of  the  track. 
Such  a  question  was  put  by  appellant's  coun- 
sel to  plaintiff,  and  that  seems  to  have  been  a 
legitimate  inquiry  as  to  the  question  of  con- 
tributory negligence,  and  to  that  end  it  was 
proper  t»  inquire  as  to  the  character  and  con- 
dition of  the  track  he  must  cross.  It  was 
proper  Jto  consider  all  the  surroundings  In 
passing  upon  the  question  of  plaintiff's  neg- 
ligence in  driving  where  he  did;  as,  could  he 
prudently  attempt  to  cross  the  track  as  It 
was,  and  with  the  engine  and  train  there? 

3.  At  the  time  of  the  accident  the  engineer 
in  genentl  charge  of  the  engine  had  left  it 
temporarily,  and  the  fireman  was  alone  with 
it;  and  there  is  considerable  controversy  as 
to  the  capacity  in  which  he  was  there,  or  as 
to  his  duties,  as  he  was  ttie  one  who  caused 
tbe  discharge  of  steam  tliat  frightened  the 
team.  The  sixth  instruction  said  to  tbe  jury, 
in  substance,  that  if  the  fireman  was  left  by 
the  engineer  in  temporary  charge  of  the  en- 
gine, and  while  so  in  charge,  or  while  em- 
ployed in  the  discharge  of  his  duties  as  Bre- 
man,  he  negligently  or  willfully  let  off  steam 
and  thereby  frightened  plaintiff's  horses,  and 
injured  the  plaintiff,  the  defendant  was  liable: 
and  this  is  assigned  as  error  on  the  ground  of 
an  alraolute  want  of  evidence  to  justify  it.  It 
ia  in  evidence  and  unquestioned  that  the  en- 
gineer left  the  engine  on  tbe  street  with  the 
ti reman,  and  told  him  to  "watch  her;"  that 
lie  was  gone  some  five  minutes;  and  that  the 
injury  occurred  during  his  absence.  There 
iii  evidence,  then,  as  to  tbe  fireman  tteing 
tliere  to  watch  the  engine,  and  that  while 
thus  with  it  alone  he  let  off  the  steam  charged 
to  have  caused  tbe  injury.  The  court  charged 
ilie  jury  in  this  instouction  that  if  the  fire- 
man was  not  left  in  charge  of  the  engine,  or 
was  not  in  the  dischitrge  of  his  duties  as  fire- 
man, when  the  steam  was  let  off,  the  com- 
pany was  not  liable,  and  it  leads  to  the  ques- 
tion if  the  jury  could  legally  find  from  tbe 


evidence  of  his  being  left  to  watch  the  engine 
he  was  in  charge.  The  engineer,  it  is  true, 
says  that  he  did  not  leave  him  "in  charge," 
but  to  watch  the  engine.  We  do  not  think 
the  jury  was  t>ound  to  accept  this  statement 
as  conclusive.  It  is  at  best  but  his  inter- 
pretation of  what  he  meant  by  telling  him  to 
"  watch  her. "  It  is  not  pretended  that  be  said 
to  the  fireman  more  than  the  words  quoted. 
What,  then,  would  a  jury  be  warranted  in 
finding  as  the  duties  of  a  fireman  left  to 
watch  an  engine  on  the  business  street  of  a 
town  during  the  temporary  absence  of  the 
engineer?  We  think  they  were  warranted  iu 
finding  that  it  was  his  duty  to  take  care  of  it» 
and  to  use  his  judgment  in  that  respect.  Al- 
tliough  the  word  "charge"  whs  not  used,  we 
think  it  cannot  consistently  be  claimed  that 
the  fireman  was  not  in  temporary  charge  of 
the  engine,  and  in  such  a  manner  that,  as  to 
third  parties,  the  company  was  liable  for  his 
negligent  acts.  Such  a  rule,  we  think,  is  de> 
manded  by  public  policy.  We  think  the  tes- 
timony sufficient  to  justify  the  instruction 
given. 

4.  Appellant  asked  the  court  to  give  the 
following  instruction:  "Tlie  fact  that  de- 
fendant negligently  allowed  its  engine  to 
stand  upon  the  street  would  not  authorize 
the  plaintiff  to  make  the  attempt  to  pass  if  he 
knew,  or  bad  good  reason  to  believe,  that  such 
an  attempt  would  be  accompanied  with  peril 
and  danger."  This  the  court  refused,  and 
gave  thefollowing:  "You  are  instructed  that 
it  was  tbe  duty  of  plaintiff  in  approaching 
the  engine  to  have  exercised  tliat  degree  of 
care  and  prudence  for  his  safety  which  an  or 
dinarily  prudent  man  would  have  exercised  i 
and  if  you  believe  from  the  evidence  that  by 
the  exercise  of  that  degree  of  care  and  pru- 
dence he  would  have  avoided  the  injury,  you 
should  find  for  the  defendant."  Without 
questioning  the  correctness  of  the  instruction 
asked,  that  given  by  the  court  is  equally  cor- 
rect, as  a  law  proposition,  and  certainly  is 
favorable  to  the  appellant. 

5.  To  the  fourth,  fifth,  and  sixth  qaestions 
submitted  to  the  jury  it  returned  the  answer, 
"Don't  know,"  and  this  fact  is  urged  as  a 
reason  for  setting  aside  the  verdict.  The 
plaintiff  was  not  required  to  establish  any  of 
tlie  particular  facts  suggested  by  the  questions 
to  entitle  him  to  recover,  and  tbe  most  that 
can  be  said  is  that  these  facts  were  not  estat)- 
lisbed.  A  reference  to  them  will  show  that 
an  atUrmative  answer  to  any  or  all  would 
tend  to  show  negligence  on  the  part  of  the 
plaintiff.  A  negative  answer,  or  a  failure  to 
answer,  could  have  no  such  tendency.  A 
failure  to  answer  is  but  indicative  of  insuf- 
ficient proof  to  establish  tbe  fact,  and  facts 
are  by  no  means  to  be  assumed  from  a  want 
of  evidence  for  their  support.  Independent 
of  these  particular  facts,  diligence  on  tbe  part 
of  the  plaintiff  may  have  been  found,  and 
evidently  was.  They  are  not  of  those  ulti- 
mate facts  without  which  the  vei-dict  could 
not  be  sustained.  If  there  are  other  facts 
upon  which  the  verdict  may  rest^  a  faUiim 

Digitized  by  VjOOvTC 


as 


NORTHWESTEEN  REPORTER,  Vol.  42 


(lovs. 


to  ansvrer  these  questions  will  not  justify  re- 
Tersa). 

&  At  the  close  of  the  testimony  the  plain- 
tttf  was  permitted  to  amend  tlie  petition  to 
CMiform  to  the  proofs,  agninst  the  objections 
tt  the  defendant.  An  examination  of  the 
)»leadjngs  sliow  that  the  only  legal  effect  of 
tke  amendment  is  to  so  change  the  averments 
of  the  peiitjonas  to  make  the  actofdiscbiirg- 
fng  the  Bteam  that  of  the  "engineer  or  Sre- 
■Ban,"  instead  of  the  "engineer."  Theargu- 
■aent  in  this  respect  is  upon  the  tlieory  that 
there  is  no  evidence  to  justify  it.  Tliis  point 
bas  already  received  aufflcient  notice,  and  the 
•ourt  did  not  err  in  allowing  the  amendment. 

7-  Error  is  assigned  as  to  the  refusal  by 
the  court  to  give  instructions  asked  by  appel- 
bnt.  We  do  not  think  it  necessary  to  con- 
rider  them  separately.  They  merely  an- 
Bonnce  roles  in  sopport  of  appellant's  theory 
as  to  the  testimony,  and  as  to  which  oar 
views  are  expressed.  We  think  there  is  tes- 
timony to  sustain  the  verdict,  and  the  judg- 
ment ia  affirmed. 


STATB  V.  SlMKHTS  8t  al. 

(Supreme  Court  of  Iowa.    May  34, 1889.) 

iNDEPBNDKNT  SOHOOI/-DI8TMOT8— DlRRCTORS. 

1.  Code  Iowa,  |  1802,  provides  that  at  the  or- 
ganization of  independent  school-districts  six  di- 
Kctora  tball  be  elected,  two  of  whom  shall  hold 
•ffioe  until  the  first  annual  meeting  thereafter, 
two  until  the  second  meeting,  and  two  until  the 
third;  but,  in  districts  having  a  population  of  less 
tbaa  500,  there  shall  be  but  three  directors.  By 
section  1808,  districts  with  500  or  more  are  author- 
ized to  elect  two  directors  each  year  thereafter, 
and  those  having  less  than  600  shall  elect  one  di- 
rector each  year.  Held,  that  where  the  popula- 
tion of  a  district  having  six  dlreotors  Is,  at  the 
date  of  a  given  election,  reduced  to  less  than  500, 
•nly  one  director  can  then  be  elected. 

8.  Where  in  such  case  two  directors  were  elect- 
ad,  and  an  action  in  the  nature  of  qui)  warranto, 
ander  Code  Iowa,  a.  0,  tit.  2U,  was  brought  against 
them  as  Individuals,  to  test  their  right  to  tae  of- 
fices, It  was  not  necessary  to  join  as  parties  the 
district,  its  inhabitants,  or  the  school  diroctors. 

8.  On  demurrer  to  a  substituted  petition,  the 
•riginal  petition  cannot  be  considerea. 

Appeal  from  district  court,  Marshall  coun- 
ty; S.  M.  Wkaveu,  Judge. 

This  is  an  action  in  the  nature  of  a  ^tio 
warranto,  by  which  the  right  of  the  defend- 
ants to  hold  the  office  of  directors  of  the  in- 
dependent school-district  of  Le  Grand,  in 
Marshall  county,  is  called  in  question.  An 
Injunction  was  issued,  and  served  upon  the 
defendants,  by  which  they  were  temporarily 
restrained  from  performing  the  functions  of 
the  ofiice.  The  defendants  filed  an  answer 
and  a  motion  to  dissolve  the  injunction. 
The  plaintiff  demorred  to  the  answer.  The 
demurrer  was  overruled,  and  the  motion  to 
dissolve  the  injunction  was  sustained.  These 
orders  and  rulings  were  made  in  April,  ItiSS. 
Afterwitrds,  and  on  the  15th  day  of  August, 
1888,  the  plaintiff  filed  an  amended  and  sub- 
stituted petition.  A  demurrer  to  this  peti- 
tion was  sustained,  and  judgment  was  ren- 
dered against  plaintiff  for  costs,  and  the 
state  appeals. 


W.  W.  Miller,  Co.  Atty.,  and  Henderm* 
A  Hargrave,  for  appellant.  Parker  A  Nteh- 
ois,  fur  appellees. 

RoTHROCK,  J.  1.  The  plaintiff  assigns 
error  upon  the  ruling  of  the  court  upon  the 
demurrer  to  the  answer,  and  the  order  dis- 
solving the  injunction,  and  counsel  have  dis- 
cussed these  questions  to  some  extent.  We 
do  not  think  it  proper  to  consider  these  rul- 
ings. They  were  superseded  by  the  amended 
and  substitnted  petition.  It  is  only  necessa- 
ry to  say  that  the  injunction  was  improvi- 
dently  issued.  The  action  was  commenced 
by  the  county  attorney  in  the  name  of  the 
state,  and  there  was  no  ground  for  an  in> 
junction,  there  being  no  proper  parties  to 
execute  an  injunction  bond.  It  is  true  that 
the  names  of  certain  persons  were  incorpo- 
rated in  tlie  original  petition  or  information 
as  relators,  but  by  consent  of  the  parties 
their  names  were  stricken  out  of  the  petition. 

2.  The  only  question  properly  presented 
upon  this  appeal  is  whether  the  court  erred 
In  sustaining  the  demurrer  to  the  amendeil 
and  suhetituted  petition;  and  hers  we  may 
say  that  nil  that  part  of  the  demurrer  which 
attacks  the  petition  upon  facts  set  forth  in 
the  original  petition  must  be  ignored.  The 
original  petition  was  as  foreign  to  any  proper 
investigation  of  the  legal  sufficiency  of  the 
substituted  petition  as  if  the  plaintiff  bad 
dismissed  the  original  petition,  and  oom- 
menced  a  new  nction.  Where  a  substituted 
pleading  is  Died  in  an  action,  the  original  may 
possibly  be  used  as  evidence  against  the  party 
by  reason  of  contradictory  statements  or  the 
like,  but,  on  a  demurrer  to  the  substituted 
pleading,  the  two  pleadings  cannot  be  con- 
sidered. 

With  these  remarks  as  preliminary,  we 
come  to  a  determination  of  the  question 
whether  the  snbstituled  petition  sets  forth  a 
cause  of  action.  The  material  facts  set  forth 
in  the  petition  are  as  follows:  The  independ- 
ent school-district  of  Le  Grand  is  composed 
of  certain  territory  in  Marshall  county,  ex- 
cepting a  small  part  of  the  district,  which  is 
in  Tama  county.  It  was  oi-iginaUy  orgHnbeed 
as  a  district  having  less  than  500  inhabitants. 
Six  persons  were  acting  as  directors  of  the 
district  in  March,  1887,  and  the  terms  of  two 
of  said  directors  expired  in  March,  1888. 
Prior  to  March,  1888,  the  question  was  raised 
ns  to  whether  there  were  50O  inhabitants  in 
the  district.  At  the  election  in  March,  1888, 
part  of  the  electors  voted  for  one  director,  and 
the  remainder  voted  for  three;  two  of  whom 
they  claim  were  required  by  law  to  be  elected, 
and  the  third  was  to  fill  a  vacancy  claimed  to 
have  been  caused  by  the  resignation  o(  one  of 
the  "hold-over"  directors.  The  party  which 
voted  for  these  directors  was  the  victor  at  the 
polls,  and  three  directors  were  declared  to 
be  elected,  and  they  entered  upon  the  duties 
of  tlte  office.  It  is  averred  in  the  petition  as 
a  fact  that  in  March,  1888,  and  ever  since 
that  time,  the  population  of  the  district  has 
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and  that  only  one  person  should  have  been 
elected  at  said  election,  and  that  there  was 
no  resignation,  and  no  vacancy  to  be  fllleii. 

It  is  provided  by  section  1802  of  the  Oxle 
that  at  the  organization  of  Independent 
Bchool^listricts  six  directors  shall  be  elected, 
two  of  whom  shall  hold  the  otBce  until  the 
first  annual  meeting  thereafter,  two  until  the 
second,  and  two  until  the  third  annual  meet* 
ing,  their  respective  terms  of  office  to  be  de- 
termined by  lot.  But  in  districts  having  a 
population  of  less  than  500  there  shall  be 
three  directors.  Under  this  section  of  the 
law,  a  district  of  500  inhabitants  or  more  is 
required  to  have  six  directors,  and  those  of 
less  than  500  shall  have  three  directors;  and 
by  section  1808  of  the  Ck)de  districts  with  the 
larger  population  are  authorized  to  elect  two 
directcos  each  year  thereafter,  and  all  those 
having  a  population  of  less  than  500  shall 
elect  one  director  eiich  year.  As  we  have 
said,  it  is  averred  in  the  substituted  petition 
tluit  the  district  was  originally  organized  as 
a  district  with  less  than  .500  inhabitants. 
But  it  is  also  alleged  that  for  the  year  ending 
in  March,  1888,  there  were  six  directors,  and 
it  is  not  claimed  that  all  of  them  were  not 
legally  elected.  This  would  imi>ly  that  the 
population  bad  increased  so  as  to  exceed  500. 
We  then  have  this  c:ise:  When  the  popula- 
tion of  the  district  falls  below  500  should  the 
number  of  the  directors  be  diminished  ac- 
cordingly? We  think  that  under  se(;tion  1808 
of  the  Oode,  if  the  population  be  less  than 
500  at  the  time  of  the  election,  two  members ; 
should  not  be  elected.  Such  seems  to  be  the 
plain  meaning  of  that  section.  There  is  no 
provision  of  the  law  for  taking  a  census  to 
ascertain  the  population  of  the  district  for 
the  purpose  of  determining  whether  one  or 
two  directors  should  be  elected.  But,  where 
the  population  is  cbiim^d  to  be  less  than  that 
number,  it  is  not  at  all  •lililuult  to  ascert^iln 
that  fact.  It  must  be  remi-m  tiered  that  the 
averment  of  the  petition  that  the  population 
nt  the  time  of  the  election  was  less  tlian  500 
is  admitted  by  the  demurrer.  So  far,  then, 
as  the  present  inquiry  is  concerned,  we  must 
regard  ttiat  fact  as  conceded. 

One  gronnd  of  the  demurrer  was  that  the 
district,  or  the  inhabitants  thereof,. or  the  di- 
rectors, are  not  made  parties  to  the  action. 
Tills  was  not  at  all  necessaiy.  The  action 
is  8  civil  action,  In  the  nature  of  a  quo  war- 
ranto, to  test  official  rights.  It  is  plainly 
authorized  by  chapter  6,  tit.  '20,  Code;  and,  if 
the  averments  of  the  petition  be  true,  the 
election  was  illegal,  because  two  directors 
were  elected  when  the  election  of  but  one  was 
authorized  by  hiw;  and,  as  they  are  both  in- 
cumbents by  the  rame  right,  it  cannot  be 
determined  that  one  of  them  was  lawfully 
elected,  and  the  proceeding  is  properly  di- 
rected against  them  as  Individuals.  We 
think  the  demurrer  to  the  substituted  peti- 
tion should  have  been  overruled ;  and  this 
disposition  of  tlie  ease  renders  it  unnecessary 
to  determine  the  motion  to  strike  appellees' 
abftract  from  the  flies.    Reversed. 


Beioelmam  et  al.  v.  Todd,  Sheriff,  et  al. 

(Supreme  Court  of  lotoa.    May  27, 1889.) 
Appbai/— Record  —  FKAtTDULSirr  Comvstahoxs — 

ISSTHOOTIOieS. 

I.  A  motion  to  strike  from  the  flies  an  addltioaal 
abstract  filed  by  appelleas,  on  the  gro'.tnd  that  U 
was  verbally  agreed  between  tbeattoruey*  fortlie 
ruapectlve  parties  to  submit  tbecaaeonappellanttf' 
abstract,  waich  is  denied  by  appellees,  wm  be  re- 
fused, though  affidavits  of  attorneys  tor  appeUaata, 
are  filed  in  support  thereof,  as  suoh  aa  agraameat 
cannot  lie  established  by  suoh  affidavits,  under 
Code  Iowa,  i  313. 

S.  In  an  action  to  recover  personal  propertj 
wliich  plaintUEs  claimed  under  certain  mortKages, 
the  court  charged:  "(4)  The  defendant  •  •  ♦ 
claims  that  the  mortgages  were  made  without  conr 
slderation,  and  to  hinder,  delay,  and  defraud  tint 
creditors  of  *  *  *  the  maker,  and  are  there- 
fore fraudulent  and  void;  (5)  and  the  qnestio* 
*  *  *  is  whether  or  not  this  defense  is  sustainei 
by  a  prepondorance  of  the  evidence.  If  so,  your 
verdict  m  ust  be  for  the  defendant. "  Another  par- 
agraph charged  that  a  mortgage  without  oonsioee- 
ation  was  void  aa  to  the  mortgagor's  oreditcr^ 
though  given  without  fraudulent  intent,  and  ia 
other  paragraphs  the  jury  were  fully  instructed 
as  to  the  fraud  which  would  avoid  a  conveyance, 
even  though  given  for  a  vslnable  cooslderatiaii. 
Held,  that  the  fourth  and  fifth  paragraphs  weM 
not  misleading,  as  inducing  the  jury  to  believe 
that  defendant  must  prove  both  that  the  mortr 
gages  were  voluntary,  and  j^vvn  to  defraud  credit- 
ors. 

Appeal  from  district  court,  Carroll  county; 
J.  B  OoNNOR,  Judge. 

Action  to  recover  the  possession  of  spe- 
cific personal  property,  or  the  value  thereof, 
if  it  cannot  be  found,  and  damages  for  its 
detention.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  plaintiffs.  Thede- 
fenclants  appeal. 

Cole.  Mc  Vey  A  Clark  and  Tho$.  F.  Barber^ 
for  appellants.  Lehman  <t  Park  and  B,  M. 
Betzer,  for  appellees. 

Robinson,  J.  Plaintiffs  seek  to  recover  • 
stock  of  millinery  and  ladies'  f  urnisliing  goods 
and  certain  furniture,  to  which  they  claim 
title  by  virtue  of  two  chattel  mortgages  exe- 
cuted by  C.  R.  Meldon.  One  of  the  moi^ 
gages  was  given  to  plaintiffs,  and  the  other  to 
M.  Meldon.  Defendants  are  the  sheriff  oi. 
Carroll  county  and  D.  B.  Fiske  &  Co.  Th^ 
claim  a  right  to  the  goods  under  a  writ  of  a^ 
tachraent  issued  in  favor  of  said  D.  B.  FislM 
&  Co.,  and  against  the  property  of  C.  R.  Mel- 
don, and  allege  that  tlie  mortgages  by  virtue 
of  which  plaintiffs  claim  title  were  executed 
to  hinder,  delay,  and  cheat  the  creditors  of 
the  mortgagor,'  and  that  they  are  therefore 
fraudulent  and  Toid.  The  jury  found  spe- 
cially that  the  mortgage  to  M.  Meldon  was 
void,  and  that  the  value  of  the  stock,  when 
taken  by  defendants,  was  Sl,450,  and  that 
the  total  amount  due  the  plaintiffs  was 
91,536.68.  Judgment  was  rendered  for  that 
amount. 

1.  The  appellees,  by  an  additional  abstract, 
deny  that  the  abstract  of  appellants  is  an  ab- 
stract of  all  the  evidence  introduced  on  the 
trial,  and  show  that  the  verdict  was  returned 
on  the  22d  day  of  December,  1887,  and  that 
the  motion  for  a  new  trial  was  not  Qled  un- 
til the  28i:h  day  of  that  month.  (  Appeliaats> 
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deny  the  statements  of  the  additional  ab- 
stract, but  failed  to  file  a  transcript  in  this 
court.  Appellants  have  filed  a  motion  to 
strike  from  the  files  the  additional  abstract, 
on  the  ground  that  it  was  verlMlly  agreed  be- 
tween the  attorneys  of  the  respective  parties 
that  a  transcript  should  be  waived,  and  the 
cause  submitted  in  this  court  on  the  abstract 
of  appellants.  Affidavits  of  attorneys  for  ap- 
pellants  are  submitted  in  support  of  the  mo- 
tion. The  alleged  agreement  is  denied  by 
appellees,  and  cannot  be  established  In  the 
manner  proposed.  Code,  §  213,  (2).  The 
motion  to  strike  will  therefore  be  overruled. 
In  the  present  condition  of  the  record,  all 
questions  which  depend  upon  the  evidence 
or  upon  the  motion  for  a  new  trial  must  be 
disregarded.  It  is  not  claimed  that  there 
was  any  extension  of  time  for  filing  that  mo- 
tion. Code,  §  2838;  Stiles  v.  Estate  of  Bot- 
kin,  30  Iowa,  60;  Patterson  v.  Jack,  69 Iowa, 
633,  13  N.  W  Rep.  724. 

2.  The  court  charged  the  jury  as  follows: 
"(4)  The  defendant,  to  defeat  the  right  of 
the  plaintiffs  to  recover,  claims  that  the  mort' 
gages  were  made  without  consideration,  and 
to  hinder,  delay,  and  defraud  the  creditors  of 
C.  R.  Meldon,  the  maker  of  the  mortgages,  and 
are  therefore  fraudulent  and  void.  (5)  And 
the  question  for  yon  to  determine  is  whether 
or  not  this  defense  is  sustained  by  a  prepon- 
derance of  the  evidence.  If  so,  your  verdict 
must  be  for  the  defendants."  It  is  claimed 
that  these  paragraphs  of  the  charge  are  er- 
roneous, in  that  they  require  defendants,  in 
order  to  succeed,  to  prove  that  the  mortgages 
were  without  consideration,  and  also  that 
they  were  made  to  hinder,  delay,  and  defraud 
the  creditors  of  the  mortgagor.  The  fourth 
paragraph  is  not  a  correct  statement  of  the 
law,  and,  if  taken  alone,  would  be  not  only 
erroneous,  but  presumptively  prejudicial.  It 
Is  evident,  however,  from  a  consideration  of 
the  charge  as  a  whole,  that  it  was  not  de- 
signed by  the  court  to  be  more  than  a  gener- 
al statement  of  a  claim  made  by  defendants, 
and  could  not  have  been  so  understood  by  the 
Jnry.  The  sixth  paragraph  of  the  charge 
was  as  follows:  "If  you  find  from  the  evi- 
denoe  that  C.  R.  Meldon  made  either  one  of 
said  mortgages  without  a  valuable  consider- 
ation therefor,  then  such  mortgage  is  void 
as  to  D.  B.  Fiske  &  Co.,  although  the  parties 
to  the  mortgage  may  not  have  actually  had  a 
fraudulent  purpose  in  making  it;  and,  if 
neither  of  said  mortgages  was  supported  by 
such  consideration,  then  your  verdict  must  be 
for  the  defendant. "  In  other  paragraphs  the 
jury  were  fully  instructed  as  to  the  fraud 
which  would  avoid  a  conveyance  of  property 
as  to  creditors,  even  though  it  was  supported 
by  a  valuable  consideration.  Under  the 
charge  as  a  whole,  the  jury  could  not  have 
been  misled  by  the  fourth  and  fifth  para- 
graphs. 

3.  Complaint  is  made  of  the  refusal  of  the 
court  to  submit  certain  special  interrogato- 
ries and  certain  instructions  asked  by  defend- 
ants, but  in  the  absence  ut  the  evidence  we 


cannot  review  the  action  of  the  court  as  to 
the  matters  specified.  The  record  di!>closes 
no  prejudicial  error.  The  Judgment  of  the 
district  court  is  therefore  affirmed. 


Sticknet  at  al.  o.  Stiokitkt  at  at. 
(Supreme  Ctrwrt  of  Iowa.    May  37, 18S8.) 

IiANDU>BD    AND    TBKANT  —  DiPnTT-SHEKim— IS- 
TEaSBT. 

1.  The  lessee  of  s  farm,  who  agrees  to  pay  hia 
lessor  one-half  the  crops  and  stock  raised  thereoa 
as  renL  has  a  half  iDterast  in  snoh  crops  and  stock, 
which  IS  not  subject  to  the  landlord's  debts. 

3.  The  validity  of  s  levy  under  aa  attachment, 
made  by  a  d«  facto  special  deputy-sherifT,  cannot 
be  attacked  for  want  of  aathonty  in  the  officer,  in 
a  collateral  proceeding  to  foreclose  liens  on  the  at- 
tached property. 

8.  Where  mortgages  provide  for  interest  on  the 
debt  secured,  it  ts  proper  to  provide  for  interest  in 
the  decree  distributing  the  proceedsof  the  proper- 
ty, which  has  been  sold  pending  litigation  between 
tii^  different  mortgagees. 

Appeal  from  district  court,  Benton  coun- 
ty; L.  G.  KiNNE,  Judge. 

Action  in  chancery  to  foreclose  chattel 
mortgages.  A  decree  was  entered  foreclos-. 
ing  the  mortgages,  and  providing  for  the  oi^ 
der  of  priority  thereof.  Defendant  Lauder- 
baugh,  whose  mortgage  is  held  to  be  last  in 
the  order  of  priority,  appeals. 

Gilchritt  &  Uains,  for  appellant.  Nieholt 
&  Bumham,  for  appellees. 

Beck,  J.  1.  The  plaintiffs  in  this  action 
seek  to  foreclose  two  chattel  mortgages  exft- 
cuted  by  defendant  Walter  Stickney  to  in- 
demnify plaintiffs  against  their  liability  as 
sureties  for  him.  The  mortgages  are  upon 
the  same  property,  viz.,  live-stock,  grain,  and 
hay  on  certain  specified  farms  in  Benton  coun- 
ty, owned  by  the  mortgagor.  The  mortgag- 
or subsequently  executed  to  plaintiffs  anoth- 
er chattel  mortgage  upon  the  same  property, 
to  secure  an  indebtedness  arising  for  money 
loaned,  the  amount  being  ascertained  by  an 
accounting  afterwards  had.  Prior  to  the  ex- 
ecution of  these  mortgages,  Snock  had 
brought  suit  against  Walter  Sti<^ney,  and 
seized,  upon  an  attachment  issued  in  theoase, 
a  part  of  the  live-stock, — 13  three-year  old 
steers.  Judgment  in  this  case  was  entered 
after  the  mortgages  above  mentioned  had 
been  executed.  It  has  been  assigned  to  plain- 
tiffs' mortgagor.  The  mortgagor  being  in- 
solvent, plaintiffs  took  possession  of  the  prop- 
erty under  their  mortgages,  and  caused  it  to 
be  advertised  for  sale.  Defendant  Lauder- 
baugh,  in  his  answer,  alleges  that  the  sever- 
al mortgages  of  plaintiffs  were  executed  for 
the  purpose  of  hindering  and  delaying  him- 
self and  other  creditors  of  Walter  Stickney: 
that  the  indebtedness  secured  by  the  mort- 
gages has  been  paid  by  the  proceeds  of  sales 
of  mortgaged  property;  that  he  brought  suit 
on  certain  promissory  notes  executed  by  Wal- 
ter, and  recovered  judgment  thereon.  An 
attachment  was  issued  in  the  action  after 
the  plaintiffs'  mortgages  were  executed  and 
levied  upon  the  property  described  in  the 
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mortgages,  and  plalnt!fb  were  at  the  same 
time  garnished.  On  the  same  day,  but  aft- 
er the  levy  of  the  attachment,  Walter  exe- 
cuted to  the  defendant  a  chattel  mortgage 
upon  the  property  attached.  Defendant's 
answer  is  made  a  croes-bill,  and  he  prays  for 
foreclosure  and  judgment  wliich  sliall  be 
prior  to  the  claims  of  all  other  parties.  It  ap- 
pears from  the  pleading^  that  See,  a  tenant 
of  Walter,  claims  an  interest  in  the  property 
covered  by  the  mortgages  as  a  part  owner. 
This  interest  Is  admitted  by  plaintiff,  and  is 
denied  by  defendant  Lauderljaugli.  Two  suc- 
cessive agreements  were  entered  into  by  all 
the  parties,  to  the  effect  that  the  plaintiffs  sell 
the  property  and  hold  the  proceeds  to  be  dis- 
posal of  as  the  court  m^iy  direct,  the  money 
realized  therefor  to  stand  in  the  place  of  the 
property. 

2.  Defendant  Lauderbnugh  insists  that 
plaintilTs'  mortgages  should  not  be  enforced, 
for  the  reason  that  they  were  given  to  de- 
frand  Walter  Stickney's  creditors.  The  evi- 
dence clearly  shows  that  the  first  two  were 
given  to  secure  plaintiffs,  who  became  sure- 
ties for  Walter  for  bona  fide  debts.  The 
third  mortgage  was  executed  for  a  sum 
greater  than  was  really  due,  for  the  reason 
that  the  parties  had  made  no  settlement  of 
the  particular  transactions  out  of  which  the 
indebtedness  arose.  We  think  that  the  dis- 
trict court's  conclusions  as  to  the  good  faith 
of  the  mortgages  and  the  amount  due  there- 
on are  correct. 

3.  The  defendant  thinks  the  court  erred  in 
allowing  interest  on  these  mortgages.  All 
of  tliem  provided  tor  interest,  and  we  know 
of  no  reason  why  the  decree  should  not  allow 
it.  Surely,  defendant  ought  not  to  be  heard 
to  complain.  By  his  resistance  to  plaintiffs' 
claim  he  has  delayed  their  payment.  The 
plaintiffs  ask  for  nothing,  as  to  interest,  which 
is  not  provided  fur  in  the  mortgages. 

4.  Defendant  insists  that  See  had  no  in* 
terest  in  the  property  attached,  and  therefore 
the  judgment  in  his  favor  is  not  warranted 
by  the  facts.  We  think  differently.  See 
leased  a  farm  of  Waiter  Stickney,  and  was  to 
pay  one-hair  of  all  the  products,  including  all 
crops  and  fruits  grown  on  the  farm,  and  all 
hogs,  cattle,  and  calves  raised  on  it.  Of 
coui'se.  one-half  whs  the  landlord's,  and  one- 
half  the  tenant's.  It  would  indeed  be  harsh 
rales  which  would  deny  him  an  interest  in 
the  property,  and  make  it  all  subject  to  the 
landlord's  debts.    No  such  rule  exists. 

5.  Counsel  insist  that  the  levy  of  the  at- 
tachment iu  the  Snock  Case  did  not  bind  the 
property,  for  the  reason  that  it  was  all  owned 
by  Walter,  and  the  slieriff  treated  it  as  prop- 
erty in  which  See  had  an  interest  under  the 
lease.  But,  if  counsel's  views  as  to  the  law 
on  this  point  should  be  correct  in  case  Walter 
did  own  the  whole  of  the  property, — which 
we  are  not  prepared  to  adopt, — the  fact  upon 
widcb  these  views  are  biised,  namely,  that 
Walter  owned  all  interest  in  the  property,  is 
not  estublislied  by  the  record.  See  surely  bad 
an  interest  in  the  property  under  his  lease. 


6.  Counsel  argae  that  as  the  officer  to 
whom  the  attachment  was  delivered  by  the 
clerk  for  service,  and  who  served  it  as  s 
"special  deputy,"  was  not  such  an  officer,  or 
an  officer  at  all,  under  lawful  appointment, 
his  acts  were  void.  We  think  the  record 
fails  to  show  that  he  was  not  a  duly-appointed 
deputy.  But,  if  he  was  not,  he  did  hold  the 
writ,  and  he  did  seize  the  propertv,  and  make 
return  of  bis  doings  as  an  officer.  He  was 
an  officer  de  facto,  if  not  dejure.  It  would 
surely  lie  a  harsh  rule  which  would  defeat 
litigants,  and  overthrow  Hens,  on  the  ground 
that  one  serving  writs  did  not  in  fact  law- 
fully hold  the  office  of  deputy,  or  was  not  ap- 
pointed to  serve  the  writ.  The  rights  of  lit- 
igants, relying  upon  the  acts  of  executive 
officers,  are  better  protected.  The  person 
having  color  of  right  to  the  office  of  deputy- 
sheriff,  to  whom  a  writ  is  delivered  by  the 
clerk  of  the  court  issuing  it,  and  who  makes 
service  and  return  thereof,  though  he  be  not 
an  officer  de  jure,  is  recognized  by  the  law  as 
an  officer  defaeto,  and  ills  acts  are  valid  as 
to  the  rights  of  other  persons.  The  forego- 
ing views  dispose  of  all  questions  in  the  case. 
The  judgment  of  the  district  court  is  affirmed. 


WArjcBR  V.  Abbey  tt  at. 

{Supreme  Court  of  Iowa.    May  27, 1889.) 

BoXi.  FlOB  POBCHASBHS— DSPOSITIOSS. 

1.  In  an  action  to  foreclose  a  mortra^  on  land 
mrttes  Intervened,  claiming  the  land  as  theirs. 
They  derived  title  under  the  orl^nal  patentee,  but 
the  oonveyanoe  from  the  latter  was  not  properly 
acknowledfced.  H.  wrote  to  the  patentee,  falselv 
representing  that  M.  owned  the  land,  and  desired 
the  patentee  to  axeonte  to  him  a  qnltclalm  deed 
to  cure  a  defect  in  his  title.  This  was  done,  no 
consideration  being  paid  therefor.  M.  conveyed 
to  A.  for  a  merely  nominal  consideration,  and  A. 
ezeouted  the  morteage  in  question  to  secure  a  pre- 
existing debt.  Hela,  that  as  neither  A.  nor  the 
mortgagee  parted  with  value  upon  obtaining  the 
deed  and  mortgage  respectively,  they  were  not 
protected  by  the  defect  in  the  aoknowled^ent  of 
the  deed  under  whioh  the  Intervenors  claimed. 

i.  Under  Code  Iowa,  %  8783,  providing  that  it  shall 
be  sufficient  to  serve  notice  to  take  depositions  on 
the  attorney  of  the  adverse  party,  it  is  s  good  serv- 
ice on  plaintiff  and  one  of  tliedeiendants If  a  notios 
addressed  to  the  attorney  who  has  appeared  for 
both,  as  attorney  for  both.  Is  accepted  by  him, 
though  he  appends  to  his  signature  to  the  accept- 
ance langrnage  indicating  tiiat  he  Is  the  attome/ 
for  plaintiff  only. 

Appeal  from  district  court,  Kossuth  coun- 
ty; (iEOEGE  H.  Carr,  Judge. 

Action  in  chancery  to  foreclose  a  mortgage 
executed  by  defendant  Abbey  and  wife. 
Goldthwalto  and  Humphrey  Anthoney  inter- 
vene, claiming  title  to  the  lands  mortgaged 
superior  to  plaintiff's  mortgage.  A  decree 
was  entered  declaring  plaintiff's  claim  fraud- 
ulent and  void,  and  that  the  title  of  the  land 
is  in  the  intervenors.  The  plaintiff  and  de- 
fendants appeal. 

Reed  <£  Reed,  for  appellant  Walker.  H.  B. 
Long,  for  appellant  Abl^y.  Clark  <b  Call, 
for  appellee. 

Beck.  J.  1.  The  plaintiff  seeks  in  this 
action  to  foreclose  a  mortgage  upon^tLOun^ 
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ter  sectioTi  of  land  executed  to  him  by  Ab- 
bey and  wife  to  secure  a  promissory  note  for 
$125  and  the  interest  due  thereon.  Hawkins 
and  MUIer  are  mad*'  defendants.  The  inter- 
venors  allege  that  they  are  the  absolute  own- 
en  of  the  land  by  conveyances  under  Wal- 
den,  the  patentee;  that  Hawkins  procured  a 
d«ed  to  be  made  by  Walden  to  Miller  by 
falsely  and  fraudulently  representijitf  to  him 
that  Miller  was  the  holder  of  the  title  under 
WaldeUi  and  it  wus  necessary  to  have  a  con- 
veyance to  pei-fecttbe  title  in  him;  thatMll- 
ler  conveyed  the  land  to  Abbey,  who  execut* 
ed  the  mortgage  in  suit  and  another  mort- 
gage to  defendant  Hawkins.  It  is  alleged 
that  these  conveyances  were  executed  in 
pursuance  of  a  conspiracy  of  the  plaintiff, 
Abbey,  Miller,  and  Hawkins  to  acquire  a 
fraudulent  title,  and  enforce  it  against  the 
intervenors. 

2.  We  and  the  facts  to  be  as  follows:  The 
land  was  entered  by  Walden.  He  conveyed 
it  to  Latham  and  another,  under  whom  the 
intervenors  claim  title.  The  deeds  executed 
by  Walden  were  not  acknowledged  in  the 
form  prescribed  by  the  statutes  of  this  state. 
Being  executed  in  Massachusetts,  they  fol- 
lowed a  form  of  acknowledgment  in  accord 
with  the  law  of  that  state.  Hawkins  ap- 
plied by  letter  to  Walden,  representing  that 
"a  I  arty"  whom  he  represented  owned  the 
land,  and  desired  a  quitclaim  deed  to  cure  a 
defect  in  the  chain  of  title.  Walden  execut- 
ed a  deed  pursuant  to  this  reqn«!t,  to  Miller. 
Nothing  was  paid.  Neither  Miller,  Haw- 
kins, nor  any  other  person  except  the  in- 
tervenors had  any  title  to  the  land,  or  equity 
therein.  These  were  facts  known  of  course 
to  Hawkins  and  Miller.  Miller  conveyed  the 
laud  to  Abbey,  who  executed  a  mortgage  on 
it  to  Walker,  as  he  alleges,  to  secure  a  prior 
debt  for  rent  and  money  loaned.  Abbey  ex- 
ecuted a  mortgage  on  the  land  to  Hawkins. 
The  consideration  paid  by  Abbey  to  Miller 
was  certain  stock  in  a  coal  mining  corpora- 
tion, which  is  clearly  shown  not  to  have  been 
of  the  value  of  one  cent,  and  this  was  so 
known  to  the  parties  at  the  time.  The  al- 
leged debt  for  which  Abbey  executed  the 
mortgage  to  Hawkins  Is  stated  by  Abbey  in 
the  following  language:  "I  turned  over  a 
note  of  $50U  on  the  payment  of  the  horse  I 
purchased  of  Mr.  Hawkins,  and  be  had 
trouble  and  a  suit  in  collecting  the  note.  I 
gave  him  this  mortgage  to  indemnify  him  on 
that  note."  That  Hawkins  and  Miller  had 
full  notice  of  the  fact  that  Walden  had  con- 
veyed the  land,  and  the  title  under  him  was 
claimed  and  held  by  the  intervener,  there  can 
be  no  doubt.  And  we  think  the  facts  lead 
to  the  conclusion  that  Abbey  and  Walker 
are  chargeable  with  knowledge  of  the  same 
facts.  Abbey  paid  nothing  for  the  land. 
This  fact  alone  defeats  his  claim  that  he  is  a 
good-faith  purchaser.  The  mortgage  to 
Walker  is  to  secure  a  prior  debt.  He  cannot 
therefore  be  protected  as  a  purchaser  in  good 
faith,  Flannigan  v.  Althouse,  56  Iowa,  513, 
»  N.  W.  Bep.  381;  Phelps  v.  Fockler,  61 


Iowa.  340, 14  N.  W.  Eep.  749.  and  16  N.  W. 
Bep.  210.  The  evidence  irresistibly  leads  us 
to  the  conclusion  that  Hawkins.  Miller,  Ab- 
bey, and  Walker  were  all  fully  advised  of  the 
conveyance  by  Walden  and  the  claim  of  the 
intervenors  under  it;  that  they  acted  in  con- 
cert upon  this  knowledge,  to  acquire  title  to 
tiie  property. 

S.  We  need  notconsider  certain  objections 
to  evidence  tending  to  show  that  the  ac- 
knowledgments of  the  deeds  made  by  Wal- 
den were  in  accord  with  the  law  of  Massa- 
chusetts, as  we  find  from  the  evidence  that 
all  tlie  parties  had  actual  notice  of  the  convey- 
ance under  which  the  intervenors  claim  the 
land, 

4.  Certain  depositions  were  taken  on  the 
behalf  of  the  intervenors,  and  against  the 
objections  of  the  other  parties  were  permit- 
ted to  be  read  in  evidence.  The  objections 
are  based  upon  the  alleged  fact  that  no  no- 
tice of  the  taking  thereof  was  served  upon 
Abbey.  Code,  §  3732.  provides  that  a  notice 
for  taking  depositions,  or  for  issuing  a  com- 
mission to  take  depositions,  may  be  served 
upon  the  attorney  of  record  of  the  adverse 
party.  In  the  case  before  us  the  notice  was 
served  upon  an  attorney  who  the  record 
shows  was  at  the  time  the  attorney  of  Ab- 
bey. The  service  is  shown  by  the  written 
acceptance  of  the  attorney  who  appeared  for 
Abbey  as  well  as  tor  Walker.  It  Is  true,  the 
attorneys  affix  to  their  signature  to  the  ac- 
ceptance of  the  notice  words  indicating  that 
they  are  attorneys  for  Walker,  but  the  notice 
is  addressed  to  them  as  attorneys  for  both 
Walker  and  Abbey.  They  were  in  fact 
Abbey's  attorneys,  and  in  accepting  the  no- 
tice addressed  to  theio  as  such  they  would  be 
presumed  to  do  so  in  that  capacity,  in  the 
absence  of  any  objection  or  disclaimer  that 
they  did  not  appear  in  the  case  for  Abbey. 

5.  We  need  not  inquire  whether  under  the 
curative  act  of  the  twentieth  general  assem- 
bly, legalizing  conveyances,  (chapter  203,) 
the  registry  of  the  deeds  executed  by  Walden 
to  the  grantee,  under  whom  the  intervenors 
claim,  imparted  notice  to  any  of  the  defend- 
ants, for  the  reason  that  we  have  reiiched 
the  conclusion  that  the  evideuce  shows  that 
all  are  chargeable  with  actual  notice  of  the 
conveyance. 

The  foregoing  discussion  disposes  of  all 
questions  in  the  case.  We  are  of  the  opin- 
ion that  the  decree  uf  the  distvictcourt  ought 
to  be  at&rmed. 


MoQdadb  0.  Chioaoo,  B.  I.  &  P.  Bt.  Co. 

(Supreme  Court  of  Imoa.    May  28, 188B.) 

DEFADLr— DlSCRBTION. 

Where,  after  issue  is  joined  on  a  complaints  an 
Bmendment  thereto  Is  filed,  on  which  a  default  for 
want  of  an  answer  is  entered  in  the  absence  of  d«- 
fendant's  oonniieL  upon  whose  motion,  made  a  tew 
days  later,  the  default  U  set  aside,  and  a  trial  on 
the  merits  had  resulting  in  a  verdict  for  defendant, 
the  court  will  not  reverse  the  judgfment  for  the  ac- 
tion of  the  trial  court  in  setting  aside  the  default, 
as  no  abuse  of  disoretlon  is  shown. 
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Appeal  from  superior  oeurt  of  EJeokufc;  H. 
Baitk,  Jr.,  Judge. 

Action  at  law  for  the  recovery  at  double  th« 
▼alue  of  a  horaa  alleged  to  have  been  killed 
bja  train  on  defcn&nt's  ntllrood.  There 
vraa  a  trial  npon  the  iaertt3«  and  a  judgment 
for  the  defendant  for  costs.  Plaintiff  appeals. 

PerKi(u<&2)aI<m,fiirapp«llaat.  Crmtg,M9- 
Crearf  Jt  Craig  wmI  T.  a.  Wright,  for  appellee 

RoTimocK,  J.  Thepliiintlfl  does  not  eom- 
plain  tbiit  the  court  erred  in  any  rnling  made 
in  the  trial  of  the  canse  on  its  merits.    Hla 
claim  for  a  revnsal  of  the  jndgmeut  is  that 
the  court  erred  in  sustaining  s  inotiatt  of  the 
defendant  to  set  aside  a defwaU allowed  upon 
an  amendment  to  tte  petition.    The  facts  in 
eonnectioii  tterowith  are  as  foUows:    The 
original   p<'tition  averred  in  substance,  that 
the  defendant  n^agentty  ponnitted  a  gate  at 
a  private  Crossing  to  rem^n  open  for  a  long 
time,  and  that  piatotift's  hoise  entered  upon 
the  railroad  tmck  tbroogh  saud  open   gate, 
and  was  Icilled  by  a  train,  "the  fence  l^lng 
then  and  there  defective. "   There  was  an  an- 
swer filed  to  this  petition,  the  said  answer 
bring    11   genera)  denial.      Afterwards  the 
plaintiff  tiled  a  second  ooant  to  the  petition, 
by  which  recovery  was  sought  for  killing  the 
same  animal,  and  the  negiitrence complained 
of  waa  "neglect  and  failure  to  keep  and  main- 
tain a  lawful  fence  nt  orneiir  where  the  mare 
was  killed."    A  few  days  after  this  amcnd- 
mciit  was  filed  the  plaintiff's  counsel  appeared 
in  court  in  the  absence  of  the  defendant's 
counsel,  and  demanded  a  default  tar  want  of 
an  answer  to  tiie  amendment  to  the  petition. 
A  default  was  entered,  bat  no  judgment  ren- 
dert^l  thereon.    Some  five  days  after  the  da- 
fault  was  entered  the  defemlant  appeared, 
and   filed  a  motion  to  set  aside  the  default. 
We  do  not  think  it  necessary  to  set  out  nor 
disi.uss  the  merits  of  the  vutiun,  nor  of  the 
exciiso  ofllered  by  defendant  fur  not  answer- 
ing the  amendment  to  the  petition,    it  is  ap- 
parent on  the  fiioe  of  the  pieudlngs  on  flie, 
and  the  showing  made  teset  aside  Uie  default, 
thiit  the  ceuit  did  not  abuse  its  discretion  in 
tnaklog  the  rnling^  complained  of.    Courts 
should  fiiTor  the  trial  of  causes  npon  their 
merits,  and  it  woold  require  an  exceedingly 
strong  and  oonclusive  showing  of  abuse  of 
discretion  to  authorize  this  court  to  interfere, 
where,  as  in  thiscane,  it  appeaors  from  the  re- 
sult of  the  trial  upon  the  merits  that  the 
phiintiff  h»d  no  valid  cause  of  nction  against 
the  defendant.    It  would  be  a  remarkable 
proceeding  to  now  reverse  and  remand  this 
emmae,  with  directions  to  vacate  the  order  set- 
ting aside  the  default,  and  render  a  judgment 
for  the  phdntiff.    Affirmed. 


Maixobt  ttoLrt.  Citt  or  Mabion  Watxr- 

WoRKa  Co.  et  al. 

{Supreme  Conrt  of  Iowa.    Kay  28, 1889.) 

llKCHATirCS'  Lisxs. 
A  city  contracted  with  one  S.  to  erect  a  system 
wt  watsr- works,  sod  S.  assigaed  tbe  contract  to  de- 


fendant waiicr  companj.  S.  then  contracted  tc 
furnish  the  mnterioi  and  labor  for  coustructing  the 
workr,  and  received  in  advance  tberafor  the  capir 
tal  stociv  of  defendant,  and  a  large  amount  fai  bonds- 
secured  by  mortgage  on  all  its  propertr.  6.  or- 
disrod  of  plalntifis  materials  for  the  work.  There 
was  evidence  that  the  business  of  plalntUIs  was 
done  with  S.  for  defendant,  but  a  statement  for  a 
lien  filed  by plaintiOs  showed  that  the  aooount  was- 
maite  and  ths  lien  claimed  aa  against  S.  Sloaa  Ok> 
fraud  on  tlw  part  of  8.  in  his  transactions  with 
plaintiffs  was  shown.  Held,  that  plaintiffs  were 
not  entitled  to  have  their  Ilea  established  as  against 
deJIsndaat. 

Appeal  from  district  court,  Lmn  eonnty, 
J.  H.  Pkeston,  Judge. 

Action  in  equity  to  foreclose  a  mechanic's 
lien.  After  a  hearing  on  the  merits  the  relief 
demanded  against  the  City  of  Marion  Water- 
Works  Company  was  refused,  and  the  plain- 
tiffs aippeal. 

DaoU  &  Vorig,  for  appellantsi.  Thompson 
dt  Launing,  for  i^ipel lees. 

Robinson,  J.  Jesse  W,  Star,  Jr.,  sub- 
mitted to  the  city  of  MariOn  a  proposition  to 
erect  and  complete  a  system  of  water-works 
according  to  plans  and  spec!  ficatioos  given. 
It  specified  thenamber  of  hydrants  to  be  fnr- 
njshed,  upon  which  the  city  was  to  pay  an 
annual  water-tax,  and  contained  a  schedule- 
of  rates  or  water-tax  to  be  charged  private 
consumers.  The  proposition  was  ficcepted  as 
of  the  19th  day  of  April,  1885.  On  the  19th 
day  of  Jfay.  1885,  it  was  assigned  by  Star  to 
the  City  of  Marion  Water- Works  Company,  8' 
corporation,  and  on  or  about  tlie  same  date  he 
agreed  with  the  company  to  furnish  all  ma- 
terial and  machinery,  and  to  perform  all  labor 
necess^iry  to  fully  construct  and  complete  the 
water-works  according  to  the  proposition  ac- 
cepted by  the  city.  The  consideration  he  was 
to  receive  was  the  capital  stock  of  the  com- 
pany and  S70,000of  its  bands.secured  by  first 
mortgage  upon  all  Its  pcopeity.  The  stock 
aiid  bonds  were  issued  to  Star  in  accordance- 
with  that  agreement  on  tbe  20th  day  of  May, 
1885.  On  the  26th  day  of  September,  1885, 
Star  ordered  of  plainlifEs  tbe  material  for 
which  tlx^yseek  to  recaver  in  this  action,  con- 
sisting of  iron  and  bolts  for  tbe  stand-pipe, 
of  tlie  value  of  9592.70.  and  the  order  was 
filled.  It  is  conteaded  that  Star  was  in  fact 
the  water-  works  company ;  that  he  dai  med  to 
be  the  compasiy,  and  was  so  treated  by  its 
officers;  and  that,  altbough  Um  material  was 
sold  to  him  as  an  iadiTidaid,  yet,  under  the  eir- 
cumstaaces  of  the  ease,  tlw  lien  of  plaintifb 
should  be  established  as  against  the  company, 
and  the  payment  by  the  company  to  Star  be 
disregarded.  W.  S.  MjiUoit  testides  that  tbe 
business  of  plaintiffs  was  done  with  Stiir  for 
the  water- works  company,  but  the  statement 
for  a  mechanic's  lien  which  was  filed  by  plain- 
tiffs, shows  that  the  account  was  made  and 
the  lien  claimed  as  against  Star  alone.  It  is 
neither  alleged  nor  shown  that  there  was  any 
frand  on  the  pait  of  Stitr  in  his  transactions 
with  plaintiffs.  It  is  shown  that  he  occupied 
to  the  company  the  relation  of  a  contractor 
who  bad  received  payment  in  full  before  the 
agreement  with  the  subcontractor  was  >na*le. 
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«nd  therefore  the  Hen  of  plaintlfTs  cannot  be 
«slabli3lied  as  against  the  water  con^pany. 
Roland  v.  Railway  Co.,  61  Iowh,  380.  16  N. 
W.  Bep.  355;  Stewart  v.  Wright,  52  Iowa. 
337,  3.  N.  AV.  Rep.  144.  The  offlcere  of  the 
'Company  were  required  to  be  stock liolders, 
and  some  question  is  raised  as  to  whether  the 
-officers  held  their  stock  in  good  faith.  It  is 
not  shown  that  they  did  not  so  hold  it,  nor  is 
the  validity  of  the  corporation  questioned. 
The  evidence  fails  to  show  any  valid  claim  of 
plaintiffs  against  the  water-works  company. 
The  judgment  of  the  district  court  la  there- 
lore  affirmed. 


Clark  v.  Maurek  et  al. 
(.Supreme  Court  of  Iowa.    May  28, 1889.) 

SpEOIFIC  FERPORMUiaB. 

1.  The  fact  that  a  vendor  of  land  in  giving  a  con- 
tract for  the  sale,  is  ne^li^nt  in  not  reading  the 
oontraot,  and  knowing  its  contents,  does  not  en- 
title the  vendee  to  a  specific  performance  of  it, 
-where  he  himself  is  also  in  the  wrong,  as  the  re- 
lief is  largely  discretionary  with  the  court,  and 
-depends  more  on  the  good  faith  of  the  party  ask- 
ing it  than  on  the  negligence  of  the  party  against 
whom  it  is  souehu 

9.  To  justify  a  refusal  of  such  relief,  the  same 
4egree  of  proof  is  not  required  as  would  justify 
setting  aside  a  contract  for  fraud  or  mistake,  but 
the  relief  should  be  granted  only  when  equity  and 
good  conscience  seems  to  require  it. 

Appeal  from  district  court.  Woodbury 
county;  George  W.  Wakefield,  .ludge. 

Action  forspeciflc  performance  of  contract 
for  sale  of  lands.  Judgment  for  tlie  defend- 
ants, and  plaintiS  appeals. 

Joy,  Htulson  &  Joy  and  Craig  L.  Wright, 
for  appellant.  /.  H.  Suoan,  M.  Neilon,  and 
8.  F.  Lynn,  for  appellees. 

Obanobr,  J.  On  the  16th  day  of  Febru- 
ary, 1887,  the  defendant  J.  O.  Maurer  made 
to  the  plaintiff  a  written  contract,  by  the 
terms  of  which  he  agreed  to  make  to  the 
plaintiff  a  deed  of  20  acres  of  land  in  Wood, 
bury  county,  if  certain  specified  payments 
should  be  first  made.  No  question  is  made 
as  to  payments,  but  the  defendant  .T.  6. 
Maurer  seeks  to  avoid  the  decree  for  specific 
performance  against  him  sought  in  this  case, 
on  the  ground  of  alleged  fraud  by  plaintiff  in 
obtaining  the  contract.  The  land  in  contro* 
versy  is  situated  about  three  miles  from  the 
business  center  of  Sioux  City.  The  land  was 
bought  by  Maurer  of  one  Camp  on  the  15th 
day  of  February,  1887,  for  850  an  acre,  and 
was  bought  with  a  view  to  speculation.  One 
McPherson,  having  a  mortgage  on  the  prem- 
ises, is  a  defendant  in  the  case,  and  has  some 
interest  with  Maurer  in  the  profits  of  the 
transaction.  At  this  time  the  plaintiff  and 
his  brother  were  real-estate  dealers  in  Sioux 
City.  J.  W.  Weldon  was  at  the  time  resid- 
ing in  Bioux  City,  and  was  a  brother-in-law 
to  the  plaintiff,  and  there  is  some  claim  that 
Weldon  was  at  the  time  a  partner  with  Clark 
Broe.  On  the  day  of  the  purchHse  of  the 
land  by  Maurer  he  went  to  the  office  of  Clark 
Bros,   to  make  inquiry  as  to  the  price  of 


lands:  and  as  to  what  occurred  there  an  I 
afterwards  there  is  much  oontiii.-t  iu  the  t'-s- 
timony,  but,  as  a  result  of  that  and  other 
:  conferences,  the  contract  in  question  whs 
I  made.  Tlie  essential  dispute  or  controvpr«r 
between  the  pitit  ea  is  this:  Maurer  main- 
tained that,  as  a  result  of  his  talk  with  Wel- 
don and  Clark,  be  left  the  land  with  the  firm, 
composed  of  whoever  it  might  be,  for  sale, 
and  for  the  sale  they  were  to  receive  a  com- 
mission of  SIOO.  The  claim  of  the  plaintiff 
is  that  the  firm  of  Clark  Bros,  had  no  con- 
tract or  arrangement  whatever  with  Maurer, 
but  that  he  left  the  land  with  Weldon  for 
sale,  for  the  specified  commission,  and  that 
Weldon,  in  pursuance  of  that  arrangement, 
sold  the  land  to  the  plaintiff,  and  that  in  ful- 
fillment thereof  the  contract  in  question  was 
made. 

From  the  testimony  we  are  satisfied  that 
when  Maurer  went  to  the  office  of  Clark 
Bros,  be  went  there  to  consult  the  firm,  and 
there  was  much  to  cause  one  not  familiar 
with  the  actual  facts  to  suppose  Weldon  was 
a  member  of  the  firm.  Weldon  had  been  a 
partner  with  the  plaintiff,  and  the  sign  at  the 
entrance  bore  the  name  of  Weldon  as  a  mem- 
ber of  the  firm.  It  is  true  tluit  the  plaintiff 
and  Weldon,  in  1884,  organized  tlie  firm  of 
"Clark  &  Weldon,"  and  as  such  engaged 
in  the  real-estate  and  other  business,  and 
did  business  in  the  same  place  as  on  the  15th 
of  February,  1887.  In  1885  the  firm  was 
changed  to  "Chirk  Bros.  &  Weldon,"  and 
continued  the  same  business,  (real  Mtate 
an  J  trading  land  for  goods.)  There  was  a 
Ann  of  "J.  W.  Weldon  &  Co.,"  and  Clark 
Bros,  had  an  interest  in  that  firm.  January 
1,  1886,  there  seems  to  have  been  a  dissolu- 
tion of  the  firm  of  Clark  Bros.  &  Weldon, 
and  a  notice  of  the  dissolution  published  in 
the  Sioux  City  Journal,  but  no  showing  that 
Maurer  ever  knew  of  the  dissolution.  Wei- 
ilon  and  the  plaintiff  have  lived  in  the  same 
house  since  January,  1886,  and  during  all 
the  time  they  have  mingled  together  more  or 
less  in  land  and  other  business. 

From  a  careful  review  of  the  testimony, 
conUicting  as  it  is,  we  are  led  to  the  conelu- 
sion  that  Maurer,  when  he  left  the  land  fur 
sale,  supposed  lie  was  leaving  it  for. sale  by  a 
firm  of  which  the  plaintiff  was  a  member. 
Many  witnesses  were  examined  as  to  the 
value  of  the  premises  at  that  date,  and  under 
such  testimony,  fairly  considered,  its  market 
value  was  not  less  than  $125  per  acre.  Tii« 
estimates  by  dealers  put  It  from  975  to  9200. 
The  sale  to  plaintiff  was  made  at  960.  Oa 
the  next  day  Maurer  was  offered  975,  and 
this  was  made  known  to  Weldon  and  plain- 
ti  ff  before  the  contract  was  signed,  and  hence 
Maurer  signed  it  in  the  face  of  a  much  Liet- 
ter  offer,  but  urges  that  he  only  did  so  under 
the  representations  by  Weldon  and  plaintiff 
that  plaintiff  had  sold  the  land  to  an  outside 
party,  residing  in  Kansas  City,  chat  money 
had  been  paid  thereon,  and  tliat  a  failure  to 
comply  would  result  in  litigation.  As  to  all 
tills  there  is  also  a  ountlict  of  evidence^  but 
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-we  think  it  preponderates  with  the  defend- 
ant. 

The  plaintiff  is  contradicted  as  to  his  state- 
ments by  several  witnesses,  wherein  he  is 
«aid  to  have  stated  that  he  made  the  sale  for 
Manrbr.  Weldon  and  Hnrry  Clark  are  also 
«0Dtradicted  as  to  statements  made  by  them 
seriously  impairing  their  testimony.  It  is 
tme  that  Maurer  is  in  the  same  manner  con- 
tradicted, but  his  position  has  far  more  cor- 
roboration tlian  tliat  of  the  plaintiff.  Maurer 
«igned  the  contract,  and  it  contained  the 
name  of  plaintiff  as  grantee.  He  says  in  tes- 
timony that  he  did  not  read  the  contract,  or 
know  that  Clarlc  was  the  grantee.  If  the 
plaintiff  was  seeking  an  enforcement  of  the 
-contract  otherwise  than  by  decree  for  specific 
{lerformance,  we  should  attach  far  more  sig- 
nificance to  this  feature  of  the  case.  It  is 
true  that  he  should  have  read  and  known  its 
-contents,  but,  conceding  the  fact,  of  negli- 
^nce  in  that  respect,  we  do  hot  understand 
that  Itsochanges  the  rule  as  to  entitle  aparty 
to  a  decree  for  specific  performance  where  he 
is  himself  in  the  wrong.  The  duty  as  to 
granting  this  relief  is  largely  discretionary 
with  the  court,  and  its  exercise  does  not  de- 
|iend  so  much  upon  the  fact  of  negligence  of 
the  party  against  whom  it  is  sought  as  upon 
the  good  faith  of  the  party  asking  it.  To 
Justify  a  refusal  of  the  decree  in  this  case,  it 
js  not  necessary  that  our  action  should  be 
based  on  the  snme  degree  of  proofs  that  would 
Justify  setting  aside  the  contract  for  fraud, 
■or  even  mistake.  It  slionld  be  granted  only 
when  equity  and  g^od  conscience  seem  to 
require  it.  The  rule,  as  followed  by  this 
«ourt,  is  dearly  stated  in  Palo  Aito  Co.  v. 
Harrison,  '68  Iowa.  81.  26  N.  W.  Kep.  16. 
Whatever  may  be  the  rights  of  the  plaintiff 
In  an  action  at  law,  we  do  not  think  lie 
makes  that  equitable  showing  in  his  own  be- 
half to  entitle  him  to  the  relief  prayed.  Af- 
drmed. 


OCHELTREE  tt  Ol.  V.  HlLL. 

{Supreme  Cotirt  of  Iowa.    May  S8, 1880.) 
D18XIBSAL — Res  ADjuDici.TA — Partitiox. 

1.  Under  Code  Iowa,  i  2844,  proTidinx  that  an 
action  may  be  dismissed  by  the  plainUff  before 
the  final  submission  to  the  court  or  jury,  one  of 
two  or  more  plaintiffs  In  an  action  for  partition  of 
land  may  dismiss  the  action  as  to  herself  on  the 
around  uiat  she  lias  sold  her  interest,  and  the  fact 
-%at  there  are  other  plaintiffs  in  the  suit  is  imma- 
terial, as  the  plaintiff  dismissing  the  suit  may 
be  made  a  party,  if  necessary,  under  sections  2M'7 
«nd2551,  which  provide  for  bringing  in  necessary 
parties. 

a.  Plaintiff  having  thus  dismissed  the  suit  before 
«ny  pleading  or  olalm  of  any  kind  had  been  filed 

g resenting  an  issue  against  her,  neither  she  nor 
er  assignee  is  bound  Dy  a  decree  afterwards  en- 
tered in  the  caose. 

9.  Plaintiff  took  under  a  will  a  life-estate  in  the 
land  sought  to  l>e  partitioned,  but  failed  in  her  pe- 
tition to  aUega  the  life-estate,  and  set  ap  another 
Interest.  She  assigned  the  life-eatate  before 
dismissing  the  action.  The  assignee  afterwards  in- 
terrened,  alleging  the  assignment,  and  asking 
■Berely  the  dismissal  of  the  cause.    His  applica- 


tion was  not  answered,  nor  was  any  Issue  taken 
aa  to  his  rights.  The  court  ordered  the  assigneu 
to  be  substituted  for  plaintiff,  and  that  the  parti- 
tion be  made,  giving  tbe  assignee  the  interest  of 
plaintiff,  "such  as  she  was  entitled  to  under  the 
prayer  of  her  petition. "  Held,  that  the  question 
of  the  life-estate  of  the  assignee  was  not  adjudi- 
cated. 

Appeal  from  district  conrt,  Cedar  cdunty; 
J.  H.  Prkston,  Judge. 

September  8,  187S.  James  Edminston  died 
testate,  leaving  as  bis  widow  the  plaintiff 
Margaret  Ocheltree,  who  has  since  intermar- 
ried with  the  other  plaintiff,  William  Ochel- 
tree. The  will  of  Edminston  contains  the 
following  clause:  "I  give  and  bequeath  to 
my  wife,  Margaret,  all  my  estate,  real  and 
personal,  that  I  may  have  in  my  possession 
at  the  time  of  my  demise,  during  her  nat* 
ural  life-time."  The  will  contains  a  residu- 
ary clause  aa  to  otlier  heirs,  among  whom  was 
a  daughter,  Rebecca  Ocheltree,  the  then  wife 
of  plaintiff  William  Ocheltree.  Rebecca's 
interest  in  the  residuary  estate  was  a  tfaree- 
eighteentb.  She  afterwards  died,  and  her 
husband,  William  Oobeltree,  succeded  to  one- 
third  of  her  interest.  He  afterwards  married 
tbe  widow  of  Edminston.  as  before  stated, 
who  joined  him  in  instituting  this  suit.  Tbe 
petition  is  in  tbe  usual  form  for  partition  of 
real  estate,  and  contains  the  following  clause: 
"That  the  interest  of  said  heirs  in  and  to 
the  said  real  estate  is  as  follows:  Margaret 
Ocheltree.  undivided  one-third;  Samuel  Ed- 
minston. onp.sixth;  Wm.  Edminston,  (200, 
and  one-sixth;  Christopher  Edminston,  one 
sixth;  Wm. Ocheltree, one-eightpenth;  Mary 
McGilvary,  one  seventy-second;  Hannah 
Qarey.  one  seventy-second;  James  Jones, 
one  seventy-second;  Fanny  McLaln.  one 
seventy-second;  Eunie  Starrett,  one  seventy- 
second;  Minerva  Whitmer,  one  seventy^eo* 
ond;  Margaret  Virginia  Ocheltree.  one  sev- 
enty-second ;  Wilson  Oilliland,  one  two  hun- 
dred and  sixteenth;  Caroline  Marshall,  one 
one  hundred  and  eighth."  Tbe  petition  r» 
cites  that  there  are  incumbrances  by  way  of 
mortgages  on  the  premises,  and  costs  in  ttie 
estate  yet  unpaid.  It  asks  for  judgment  con- 
firming shares  aa  alleged,  and  for  partition 
by  a  sale  and  distribution  of  the  proceeds  ac- 
cording to  the  respective  interests.  A  copy 
of  the  will  is  attached  to  the  petition  aa  an 
exhibit.  The  petition  was  filed  April  17. 
1884,  and,  as  we  understand,  the  heirs  were 
made  defendants.  August  23,  1884,  Mar- 
garet Ocheltree  filed  in  court  her  written 
dismissal  of  tbe  action,  assigning  as  reason 
therefor  that  since  the  commencement  of  the 
action  she  bad  sold  her  interest  in  the  real 
estate,  and  agreed  with  the  purcliaser  to  dis- 
miss the  petition.  Notwithstanding  thedis- 
missal,  on  tbe  24th  of  August,  1884,  judg- 
ment was  ordered  confirming  the  shares  as 
alleged,  and  for  partition,  and  referees  ap- 
pointed to  carry  into  effect  the  judgment  of 
the  court  August  27.  1884,  Margaret 
Ociieltree  filed  in  court  her  motion  to  set 
aside  the  order  ma  te,  l)ecause  of  her  written 
dismissal  on  file,  and  liecause  the  attorneys 
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for  the  defendants  were  not  present  when  the 
order  was  madp.  September  1,  1884,  Will- 
iam Hill,  being  the  purchaser  of  the  inter^'St 
of  Margaret  Ocheitree,  intervened,  stating 
for  cause  that  he  had  purchased  the  Ufe-es- 
tute  of  Margaret  Ocheitree  in  tlie  premises, 
giving  her  in  payment  a  Ufe  annuity,  and 
asked' that  the  canse  be  dismissed  at  plain- 
tiff's costs.  September  5,  1884,  Margaret 
Ocheitree.  William  Hill,  (intervenor,)  and 
all  tiie  defendants  filed  a  motion  asking  Uiat 
the  canse  be  dismissed.  On  the  19th  day  of 
September,  1887,  the  court  piisaed  tiw  fol- 
lowing  order:  "And  now,  on  the  19tb  of 
September,  1887,  tfaii  case  comes  on  for  trial 
upon  the  issues  joined  herein,  and  the  court, 
having  heard  the  evidence  and  the  argu- 
ments of  counsel,  and  examined  ttoe  papers 
and  proceed ings  herein,  finds  that  tlie  decree 
heretofore  entered  lierein  should  be  modified 
80  as  to  substitute  Wm.  Hili  in  the  place  o< 
Margaret  Ocheitree,  and  that  he  should  be 
entitled  to  the  same  share  and  interest  in  the 
distribution  of  the  estate  as  she  was  found 
<*ntitied  to  in  said  decree,  and  such  as  she 
WHS  entitled  to  under  the  prayer  of  her  peti- 
tion, but  not  otherwise,  and  no  greater  in- 
terest than  she  would  be  entitled  to  thereun- 
der; and  the  referees  are  ordered  and  direct- 
ed to  pay  the  liens  iis  shown  by  the  abstract, 
and  tJso  the  lieu  of  Wm.  Ocheitree,  ad- 
ministrator, it  being  the  amount  shown  to 
be  due  him  as  administrator  of  the  estate  of 
James  Edminston,  deceased;  and,  after  the 
said  debts  are  paid  the  balance  to  be  distrib- 
uted to  the  parties  in  accordance  with  their 
respective  interests;  and  that  Wm.  Hill,  as ' 
purchaser  of  any  of  the  interests  at  the  per- 
sons heretofore  adjudged  to  be  heirs,  shall  be 
entitled  to  receive  their  said  interest.  All 
of  wliich  is  finally  ordered,  adjudged,  and 
decreed."  October  22,  18S7,  William  HiU 
filed  l)is  supplemental  petition  as  intervenor, 
stating  thai  since  the  commencement  of  the 
action  be  had  purcliased  the  interest  of  the 
heirs  to  the  estate,  so  ttiat  he  owned  more 
than  one-half  of  the  land  in  fee,  as  well  as 
the  life-estate  of  Margaret  Ocheitree;  that 
William  Ocheitree  is  the  only  heir  desiring  a 
partition  of  said  land;  tliat  tlie  decree  hereto- 
fore entered  by  mistake  or  inadvertence 
makes  no  provision  for  the  life-estate  he.h»s 
purcliased  of  Margaret  Ocheitree,  and  asks 
that  the  life-estate  be  established  against  the 
premises.  November  23,  IBS?,  Wiillam 
Ocheitree  filed  an  answer  to  intervenor's  pe- 
tition, averring  in  substance:  (1)  That  by 
reason  of  the  failure  of  Margaret  Ocheitree 
to  claim  in  the  original  petition  for  partition 
a  life-estate,  she  is  now  estopped  to  make 
such  claim;  (2)  that  by  virtue  of  the  decree 
then  entered  the  rights  of  the  pai-ties  were 
fixed.  The  record  disolaees  otlier  petitions 
and  records  of  the  court  with  which  we  do 
not  think  it  advisable  to  incumber  the  opin- 
ion. A  judgment  was  entered  unfavorable 
to  the  intervenor,  from  which  he  appeals. 

Brink,    Wolf  dt   Hardy,    for   appellant. 
Wheeler  <£  ilfo^,  for  appellee. 


Obakoek,  J.  If  parties  shall  tUnk  that 
this  canse  has  been  considered  without  a. 
proper  understanding  of  the  fads,  they  mnst 
understand  that  it  is  because  of  the  confused 
and  unsatisfactory  condjllon  of  the  record. 
With  more  than  usual  pains  to  onderstand 
it,  we  approach  the  consideration  with  m-<tny 
doubts.  Ttiere  aeem  to  be  two  cases,  bear- 
ing Bumbers  as  2.443  and  2.505.  White 
these  numbers  are  often  used  in  the  plead- 
ings and  orders  of  the  cooit  and  the  records' 
in  the  different  coses  as  set  out,  the  cases  are 
nowhere  identified  by  number  in  tJie  record, 
and  the  relations  of  the  different  proceedings 
are  in  doubt.  In  one  of  the  pleadings  no  less 
than  four  exhibits  are  referred  to,  and  papers 
are  appended,  but  without  designation  as  an 
exhibit,  and  in  regmd  to  some  we  may  be 
mistaken.  Ttae  final  order  seems  to  have 
been  made  on  the  same  day  in  tlie  two  cases 
as  numbe.red,  and  the  appeal  seems  to  tie 
from  both  orders.  As  we  understand  the 
partition  case,— being  the  one  entitled  first 
above, — it  is  No.  2,443,  and  No.  2,505  is  a 
suit  of  Margaret  Ocheitree  and  William  Hill 
to  enjoin  the  referees  from  making  the  sale 
of  the  premises  under  the  order  of  the  coiurt 
made  in  No.  2,443.  The  appeal  presents  a 
question  in  each  of  the  cases  for  us  to  cu:  - 
sider. 

1.  Appellant  claims  that  the  court  erred  in 
not  recognizing  his  clahn  for  the  life-estate 
of  Margaret  Ocheitree.  The  ground  upon 
which  the  court  refused  the  claim  in  this 
case  is  that  the  equities  of  his  claim  had  been 
settled  in  case  No.  2,443.  To  an  under- 
standing of  tlie  adjudications,  and  how  tliey 
atfect  the  appellant,  it  will  be  neceesnry  to 
know  who  were  parties  to  be  affected  by  the 
issues  tried  at  the  different  stages  of  the  pro- 
ceedinjn.  in  the  proceeding  for  partition, 
—No.  2,443,— after  notice  and  filing  of  the 
petition,  the  plaintiff,  Margaret  Ocheitree, 
dismissed  the  proceeding  by  a  writing  to  that 
effect  filed  in  the  cause.  The  order  of  the 
court,  affirming  the  shares,  and  for  partition, 
was  made  after  this  dismissal,  and  we  think 
it  important  to  inquire  If  the  order  in  any 
manner  affects  her  or  her  assignee.  It 
seems  to  hxve  been  the  view  of  the  court  that 
she  could  not  dismiss  the  action,  even  as  to 
herself,  so  as  not  to  be  bound  afterwards  by 
the  proceedings.  At  least  we  infer  this  from 
the  ordei°s  made  after  the  attempted  dis- 
missal. That  siie  could  not  dismiss  the 
action  as  to  her  co-plaintiff  may  be  conceded, 
but  as  to  herself  we  think  she  may  do  so,  and 
that  such  was  the  legal  effect  of  the  dismissal 
filed.  Code,  §  2844,  provides  that  an  action 
may  be  dismissed  by  the  plaintiff  before  the 
final  submission  of  the  cause  to  the  jury  or 
to  the  court.  There  ia  no  express  provision 
for  a  dismissal  by  one  of  two  or  more  plain- 
tiffs, but  there  is  nothing  in  the  letter  or 
spirit  of  the  law  to  require  a  co-plaintiff  to- 
remain  and  prosecute  a  cause  when  in  his 
judgment  neither  the  right  nor  his  interest 
requites  him  to  do  so;  and,  although  he  may 
nut  be  able  to  dismiss  the  a^on,  he  ma^  do- 
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so  as  to  himself.  If  parties  to  the  action  de- 
sire his  prt'Sence  in  court  for  the  further 
proBecution  of  the  action,  the  provisions  of 
the  Code  are  ample  to  secure  his  presence  by 
making  him  a  compulsory  party.  Id.  §§2547, 
2561.  With  tills  holding  Margaret  Ociieltree 
was  not  a  party  to  this  proceeding  when  the 
order  fur  partition  was  made,  and  is  in  no 
manner  bound  tliereby.  From  the  time  of 
filing  her  dismissal,  she  made  known  to  the 
court  fully  that  she  liad  sold  her  interest  In 
the  premises,  and  liad  no  rfghts  there  to  be 
determined  by  the  court.  When  she  with- 
drew from  the  action,  no  pleading  or  claim  of 
any  Icind  had  been  filed  presenting  an  issue 
against  her,  and  before  lier  rights  could  be 
aBected  she  must  in  some  manner  hare  been 
interpleaded.  If  she  was  in  no  manner  af- 
fected by  the  order  of  the  court,  her  assignee 
would  not  be  merely  by  virtue  of  tlie  aasign- 
meut.  If,  tlien.  Hill  is  affected  by  the  judg- 
ments of  the  court,  it  must  be  in  consequence 
of  his  intervention.  It  is,  however,  urged 
that  the  remedy  by  appeal  is  lost,  the  onler 
for  partition  having  l>een  made  in  August, 
1884.  We  have  lield  that  at  the  time  of  such 
order  Margaret  Ocheltree  was  not  a  party, 
and  the  order  ciiuld  have  no  application  to 
ber,  and  at  that  lime  Hill  was  not  a  party. 
Hill  became  a  party  by  intervention,  Se^item- 
ber  1,  1884,  and  asked  the  dismissal  of  the 
-cause  on  the  ground  of  bis  having  purchased 
the  life-estate  of  Margaret  Ocheltree.  No 
ruling  appears  on  this  applicutioii,  and  on 
the  10th  of  September  the  court  modiJQed  its 
order  as  shown  in  the  above  statement  of  the 
ease;  October  22d,  Hilt  Hied  his  supple- 
uiental  petition,  wiiich  was  answered  by  the 
plaintiff  WfUiam  Ocheltree.  TUs  issue  pre- 
sents the  question  of  the  life-estate  ciaimcd 
by  the  inker venor,  and  oa  this  issue  Un  court 
holds  that  U  "iinds  that  said  William  Hill 
and  others  have  in  the  disposition  of  No. 
2,443  received  all  the  equitable  relief  to 
wluch  they  are  entitied."  In  No.  2,443  we 
bave  held  that  Margaret  Ochultree  dismisBed 
the  action  as  to  herself,  and  aa  to  intervenor 
Hill  the  record  nowhere  shows  any  issue  or 
decision  on  that  question,  unless  it  be  the  or- 
der set  out  In  the  statement  of  fiwts  above. 
Hill's  relation  to  the  case  at  that  time  was 
tbat  of  an  intervenor  merely,  asking  a  dis- 
missal on  the  ground  of  having  purchased 
the  life-estate.  His  application  was  not  nn- 
awered,  nor  was  any  issue  whatever  taken 
as  to  his  riglits.  In  bis  application  he 
-claimed  nothing  advene  to  either  party,  nor 
-did  either  party  seek  an  adjudication  against 
him.  There  was  no  record  on  which  a  judg- 
ment could  be  l»sed  against  him.  We  think 
the  court  erred  in  finding  that  the  question 
-of  the  lifo-estato  of  intervenor  bad  been  ad- 
judicated. With  the  condition  of  this  record 
we  are  not  inclined  to  decide  as  to  the  valid- 
ity of  the  life-estate.  AVe  think  the  case 
should  be  remanded  to  the  district  court, 
with  instructions  to  retry  the  cause  on  the 
application  for  partition,  unaffected  by  ques- 
tiuos  of  prior  adjudications  in  any  of  tbe 


proceedings  now  before  us;  giving  full  op- 
portunity to  amend  the  pleadings,  and  make 
new  partifs,  to  the  end  that  the  legal  and 
eqnitable  interests  of  all  the  parties  may  be 
fnlly  attained,  and  it  is  so  ordered.  Be* 
versed. 


Russell  v.  Huiskaxf  et  al. 

(Supreme  Court  of  Iowa.    May  88, 1889.) 

FaAtmuLKST  Coxvetaxcbs. 

1.  In  a  soft  tor  UlegaUy  levying  on  and  asUing 
the  property  of  plaintur  as  that  of  ner  husband,  an 
execution  aebtor,  where  defendaots  allege  thi^ 
the  property  was  only  colorably  held  by  plaintiff, 
but  oeloneea  to  the  debtor,  a  charge,  in  suDstanoe, 
that  tbe  mad  could  not  be  established  by  mere 
preponderance  of  evidence,  bat  the  proof  most  be 
•uoh  as  to  make  tbe  inference  of  fraud  IrresUtlble, 
is  error. 

3.  In  tnch  case,  where  plaintiff  alleges  a  wrong- 
fid  talcing  only,  but  there  is  no  disputa  that  the 
goods  were  taken  and  sold,  aaeumptioDS  In  ttie 
charge  that  the  conversion  of  the  goods  was  la 
controveny  is  not  prejudicial. 

8.  Ilia  measore  of  damages  is  the  valne  of  tbe 
property  talsra,  with  interest. 

Appeal  from  district  court.  Mills  county; 
A.  B.  TnoRNELL,  Judge. 

Tbe  plaintiff  se^  to  recover  the  value  of 
a  stock  of  goods,  and  of  fixtnres  of  which 
slio  alleges  the  defendants  wrongfully  took 
possession.  There  was  a  trial  by  jniy,  and  a 
verdict  and  judgment  for  plaintiff.  The  de- 
fendants appeiil. 

/.  F.  Smith,  for  appellants.  Stone  A  Gil- 
Itland,  for  appellee. 

Robinson,  J.  Tlie  property  In  controversy 
was  levied  upon  and  taken  by  defendant  Far- 
rell  as  sheriff,  by  virtne  of  three  executions  is- 
sued in  favor  of  defendants  Hniskamp  Bros, 
against  the  property  of  C.V.  B.  lluasell,  wlio  is 
the  litrsband  of  plaintiff.  It  is  claimed  by 
plaintiff  that  the  original  stock  of  goods  was 
purchased  on  the  22d  day  of  July,  1882,  by  A. 
J. and  L.  W.Russell;  thattheyemployed J.  J. 
Wood  row  to  take  charge  of  the  goods,  and 
said  C.  y.  B.  Kussell  to  assist  him,  for  about 
two  years;  that  Woodrow  then  left,  and  C. 
y.  B.  Kirasell  had  char^^e  until  some  time  in 
April,  1887;  that  on  the  23d  day  of  that 
month  the  plaintiff  purchased  the  stock  and 
appurtenances,  including  trade  fixtures,  and 
took  possession  of  and  owned  the  property  so 
purchased,  and  remained  in  possession  until 
it  was  taken  by  defendants,  on  the  6th  day 
of  the  next  August.  It  is  claimed  by  defend- 
ants that  tbe  property  was  Jn  the  actual  pos- 
session of  tbe  husband  when  taken,  and  that 
it  was  in  fact  then  owned  by  him,  and  that 
tbe  alleged  ownership  of  plaintiff  was  color- 
able only,  and  taken  and  held  by  virtue  of 
a  conspiracy  to  hinder,  delay,  and  defraud 
the  crtditors  of  the  husband. 

1.  The  court  charged  the  jury  as  follows: 
"The  burden  is  upon  the  defendants  to  show 
that  the  transactions  in  question  were  fraud- 
ulent as  to  the  creditors  of  C.  y.  B.  Russell, 
by  preponderance  of  the  evidence.  You  are 
instructed,  however,  that  fraud  Ciin  seldom 
be  shown  by  direct  evidence,  /  It  is  usually 
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found  by  showing  facts  and  circumstances 
frura  which  the  inference  of  fraud  naturally 
and  irresistibly  arises,  and,  it  such  facts  and 
circumstances  are  proved  by  the  evidence, 
and  they  are  of  such  a  character  as  to  pro- 
duce in  your  minds  a  conviction  of  the  £acts 
of  frauds  then  it  must  be  considered  that 
fraud  is  proved;  but  in  considering  said 
mutter  you  must  consider  only  such  facts 
and  circumstances  as  are  shown  by  the  evi- 
dence, and  if  tlie  matters  shown  in  evi- 
dence, when  nil  talcen  together,  and  carefully 
weighed  and  considered,  are  as  consistent 
with  an  honest  as  with  a  fraudulent  pur- 
pose, then  fraud  is  not  shown.  If  the  evi- 
dence shows  that  the  alleged  title  of  plain- 
tiff to  the  property  in  question  was  fraud- 
ulent, as  before  explained,  your  verdict 
should  be  for  the  defendants."  We  held 
in  the  case  of  McCreary  v.  Skinner,  89  N. 
W.  Kep.  674,  that  it  was  error  to  charge 
the  jury  that  "fraud  is  not  to  be  presumed 
without  proof,  yet,  like  any  other  fact,  it  may 
be  proved  by  circumstances  from  which  the 
inference  of  fraud  is  natural  and  incontro- 
vertible; and,  if  such  circumstances  are  of 
such  character  as  to  produce  in  your  mind 
a  conviction  of  tlie  fact  of  fraudulent  intent, 
it  will  then  be  established."  In  Turner  v. 
Younker,  41  N.  W.  Rep.  10,  an  instruction 
which  stated  that  fraud  might  be  established 
by  proving  "circumstances  from  whlih  the 
inference  of  fraud  is  natural  and  irresisti- 
ble," was  condemned.  The  |H)rlion  of  the 
charge  in  this  case  which  we  have  quoted 
falls  within  tlie  rule  of  these  cases,  and  is 
denrly  erroneous.  It  is  urged  by  appellee 
that  the  char.:e,  taken  as  a  whole,  cures  the 
defect,  but  we  think  that  is  not  correct. 
Fraud  was  pleaded  in  the  answer,  and  de- 
fendants relied  upon  circumstantial  evidence 
to  prove  it.  The  jury  were  told,  in  substance 
and  effect,  that  fraud  could  not  be  estab- 
lished by  a  preponderance  of  the  evidence, 
but  that  the  proof  must  be  such  as  to  make 
the  inference  of  fraud  iiresistible.  That  was 
erroneous.  The  objectionable  part  of  the 
charge  was  in  effect  a  direction  of  the  jury 
as  to  the  weiglit  of  evidence  necessary  to  es- 
tablish the  defense.  Its  natural  and  proba- 
ble effect  was  to  mislead,  and  it  should  not 
have  been  given. 

2.  Appellants  complain  of  certain  rulings 
and  (wrtions  of  the  charge  of  the  court,  on  the 
ground  that  they  assumed  the  conversion  of 
the  property  in  controversy  to  be  in  issue, 
while  the  petition  only  charged  a  wrongful 
taking.  The  answer  shows  that  the  goods 
were  sold  by  defendant  under  a  claim  of 
right,  and,  since  there  is  no  dispute  as  to  the 
fact  tliat  the  property  was  taken  and  sold  by 
defendants,  the  alleged  errors  were  without 
prejudice.  If  plaintiff  is  entitled  to  recover, 
the  measure  of  her  recovery  must  be  the 
value  of  the  property  taken,  with  interest. 

3.  Other  questions  are  presented  for  our 
consideration,  but  most  of  them  are  of  such 
a  nature  that  they  are  not  likely  to  arise  on 
another  trial.    Some  of  them  relate  to  the 


refusal  of  the  court  to  give  certain  instruc- 
tions asked  by  defendants.  So  far  as  sacb 
instructions  incorporated  the  law,  they  seem 
to  have  been,  in  substance,  given  in  the' 
charge  of  the  court.  Others,  which  wer» 
founded  upon  the  evidence,  need  not  be  con- 
sidered. For  the  error  in  the  charge  which 
we  have  pointed  out  the  judgment  of  tb* 
district  court  is  reversed. 


Drake  v.  Fainter  et  al. 
(Supreme  Court  of  louia.    May  28, 1880.) 

CONIRACT— HOMMTBAD— COHTITAHCB. 

1.  Under  an  oral  Kreement  with  her  mother, 
to  furnish  a  living  and  support  to  her  and  her  hus- 
band, In  consideration  oi  a  gift  of  her  mother'» 
homestead,  plaintiff  and  her  husband  went  int» 
possession,  and  performed  ber  contract.  Th» 
mother's  husband  lived  with  his  wife,  and  ob- 
tained his  support  under  the  contract.  HeVI,  that 
he  was  a  party  to  the  contract,  and  assented  to  it. 

2.  In  such  case  plaintiff  and  ber  husband  wer» 
competent  to  testify  as  to  the  oral  contract  be- 
tween plaintiff  and  ner  mottier,  who  was  dead,  \a 
a  suit  to  enjoin  the  sale  of  the  homestead  to  Batisfy- 
an  execution  against  plaintiff's  brother  as  an  heir 
of  her  mother  in  the  homestead.  Code  Iowa,  $  8638,, 
providinK  that  they  oonld  not  testify  in  a  suit 
against  the  executor,  administrator,  etc.  In  sap- 
port  of  such  contract,  not  applying  to  a  suit  against 
the  judgment  creditor  of  an  Deir. 

8.  In  such  case  the  transfer  of  the  lot  beaam» 
completed  only  when  plaintiff  entered  into  posses- 
sion and  occupancy  with  her  husband  of  the  houscL 
and  from  that  time  It  became  the  homestead  of 
the  daughter,  and  when  the  contract  was  consum- 
mated the  mother  had  abandoned  her  homestead 
and  it  was  not  necessary  for  her  and  her  husband 
to  convey  the  same  in  a  joint  instrument,  aa  pro- 
vided in  conveying  homesteads  by  Code  Iowa. 
11900. 

4.  Such  oral  contract  passed  to  plaintiff  the  right, 
and  equity  to  the  property. 

Appeal  from  district  court,  Polk  county; 
W.  F.  CoNBAD,  Judge. 

Action  in  chancery  to  restrain  and  enjola 
the  sheriff  and  a  judgment  plaintiff  from  of- 
fering for  sale,  upon  an  execution,  a  certaiik 
house  and  lot,  and  to  declare  the  property 
exempt  from  the  lien  of  the  judgment  upon 
which  the  execution  was  issued.  The  relief 
prayed  for  was  granted  by  the  decree.  De- 
fendants appeal. 

B.  G.  Baivi»Ur tMA  Uayltea  dt  BaylUs.tor 
appellants.    Chaa.  A.  Bishop,  for  appellee. 

Beck,  J.  1.  The  petition  alleges  that 
plaintiff  is  the  owner  in  fee  of  a  house  and 
lot  in  the  city  of  Des  Moines,  which  she  ac- 
quired under  an  oral  agreement  with  Letitia 
Tisdale  and  Dennisun  Tisdale,  her  motberr 
and  the  husband  of  her  mother,  under  which 
she  took  and  held  possession  of  the  property^ 
that  Letitia  left,  with  other  heirs,  W.  J.  Yin- 
nedge,  a  son,  against  whom  the  Judgment 
was  rendered,  which  is  sought  to  be  enjoined 
in  this  case.  It  is  claimed  to  bind  an  inters 
eat  in  the  property  which  W.  J.  yinnedg» 
holds  as  an  heir  of  Letitia.  The  answer  al- 
leges that  Letitia,  the  mother  of  plaintiff ,. 
and  W.  J.  Vinnedge  was  a  married  woman,, 
and  with  her  husband  occupied  the  property 
in  question  as  a  bomeste<td,  and  joined  in  no 
written  iusti'umeut  conveying  it,  which aIone» 
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under  the  statute.  Is  sufficient  to  pass  title  to 
the  homestead;  that  the  property'  descended 
to  W.  J.  Yinnedge  and  other  heirs  at  law, 
and  that  defendants  seek  to  enforce  the  judg- 
ment against  him  by  the  sale  of  bis  interest 
in  the  property.  The  evidence  establialies 
tlie  following  fticts:  Plaintiff  is  the  daughter 
of  Letitia  Tisdale,  who  was  the  wife  of  Den- 
nison  Tisdale,  and  the  mother  of  W.  J.  Yin- 
nedge.  Tlie  mother  and  her  husband  were 
in  the  occupancy  of  the  property  as  a  home- 
stead. The  mother,  who,  from  age  and  in- 
firmities, was  burdened  with  the  discharge 
of  domestic  duties,  proposed  to  plaintiff  and 
her  husband  that  tiiey  slioukl  take  the  home- 
stead, and  occupy  it.  giving  the  mother  and 
her  husband  a  living  and  support  in  the 
daughter's  family,  and  that  the  plnintiff 
should  tiius  acquire  the  title  to  the  property. 
The  husband  assented  to  this  contract,  and 
became  a  party  to  it.  Tiiereupon  plaintiff 
and  her  husband  went  into  possession  of  the 
property,  and  fully  performed  their  contract 
to  supply  a  living  and  support  to  the  mother 
and  her  husband.  The  plaintiff  owned  all 
of  the  household  furniture  in  the  house  at 
the  time  of  the  arrangement.  Having  before 
fnrniahed  the  house,  it  continued  to  be  her 
property.  Kone  of  these  Tacts  are  disputed, 
except  tliat  the  husband  of  plaintiff's  mother 
denies  that  be  knew  of  or  concurred  in  the 
contrai't  between  his  wife  and  plaintiff.  But 
he  does  not  deny  that  he  lived  with  bis  wife, 
and  was  provided  for  and  supported  by  plain- 
tiff. We  think  the  evidence  establishes  that 
he  was  a  party  to  the  contract,  and  did  assent 
to  it,  and  take  tlie  benedts  under  it. 

2.  Plaintiff  and  her  husband,  against  de- 
fendants' objection,  were  permitted  to  testify 
to  the  making  of  the  oral  contract  between 
plaintiff  and  ber  mother.  Defendants  Insist 
that  this  evidence  is  not  competent,  under 
Code,  §  3639,  which  is  in  this  language: 
"No  party  to  any  action  or  proceeding,  nor 
any  person  interested  in  the  eveitt  thereof, 
nor  any  person  from,  through,  or  under  whom 
any  such  party  or  interested  person  derives 
any  interest  or  title  by  assignment  or  other- 
wise, and  no  husband  or  wife  of  any  said 
party  or  person,  shall  be  examined  as  a  wit- 
ness in  regard  to  any  personal  transaction  or 
communication  between  such  witness  and  a 
person  at  the  commencement  of  such  exami- 
nation deceased,  insane,  or  lunatic;  against 
the  executor,  administrator,  heir  at  law,  next 
of  kin,  assignee,  legatee,  devisee,  or  survi- 
vor of  such  deceased  person,  or  the  assignee 
or  guardian  of  such  insane  person  or  lunatic. 
But  this  prohibition  shall  not  extend  to  any 
transaction  or  communication  as  to  which 
any  such  executor,  administrator,  heir  at 
law,  next  of  kin,  assignee,  legxtee,  devisee. 
survivor,  or  guardian  shall  be  examined  on 
Ills  own  behalf,  or  as  to  which  the  testimony 
of  such  deceiised  or  insane  person  or  lunatic 
shall  be  given  in  evidence." 

It  will  be  readily  seen  that  under  this  stat- 
ute plaintiff  and  her  husband,  who  are  claim- 
ing under  an  oral  contract  between  them  and 


the  mother  now  deceased,  cannot  testify  ta 
support  of  the  contract  in  an  action  against 
'*the  executor,  administrator,  heir  at  law^ 
next  of  kin,  assignee,  legatee,  devisee,  or 
survivor"  of  the  mother,  b  plaintiff's  action 
against  any  of  these  persons?  We  think  not> 
It  is  plain  that  the  defendants  cannot  be  des- 
ignated or  described  as  being  any  one  of  these 
persons.  It  may  be  said  that  the  creditor, 
attempting  in  this  case  to  enforce  his  judg- 
ment, is  setting  up  and  attempting  to  enforce 
his  debtor's  interest  in  the  estate.  But  there 
is  no  privity  of  blood  or  contract  between 
him  and  his  debtor.  These  interests  are  ad- 
versary. It  is  true  that  the  debtor  ought  to 
aid  the  creditor  in  enforcing  his  judgment. 
At  IfH:^^  he  ought  not  to  resist  the  creditor 
in  his  efforts  in  that  direction.  But  the 
debtor  is  neither  bound  in  law  nor  morals  to 
aid  or  not  to  resist  the  creditor's  efforts  to 
enforce  his  judgment  against  property  not 
owned  by  the  debtor.  It  is  therefore  readily 
understood  that  the  statute  is  for  the  aid  and 
protection  of  the  estate,  heirs,  etc., — persons 
named  in  the  section, — the  privies  of  the  de- 
ceased person,  and  not  strangers  who  are  at- 
tempting to  resist  the  enforcement  of  con- 
tracts made  by  the  deceased.  The  judgment 
debtor  in  this  case  does  not  ask  the  protec- 
tion of  the  statute.  Indeed,  he  has  nothing 
to  protect,  so  far  as  the  lot  in  question  is  con- 
cerned. He  testifies  to  facts  showing  that  it 
is  not  his  property.  Surely,  the  statute  will 
not  be  so  wrested  as  to  operate  as  an  instru- 
ment of  wrong,  to  rob  plaintiff  of  her  prop- 
erty, when  it  was  designed  to  protect  th& 
privies  of  her  deceased  mother,  noneof  whom 
are  demanding  protection  under  it  are  par- 
ties to  this  action. 

3.  Counsel  for  defendants  insist  that,  con- 
ceding the  oral  contract  as  it  is  claimed  by 
plaintiff,  it  does  not  convey  or  affect  the 
property,  for  the  reason  that  it  was  at  the 
time  the  homestead  of  the  parties.  They  base 
their  position  upon  Code,  §  1990,  which  pro- 
vides that  "a  conveyance  or  incumbrance  [of 
a  homestead]  by  the  owner  Is  of  no  validity, 
unless  the  husband  and  wife,  if  the  owner  is 
married,  concur  in  and  sign  the  same  joint 
instrument."  This  provision  affects  no  tran- 
sactions other  than  those  pertaining  to  home- 
steads. Was  the  lot  in  question  the  home- 
stead of  the  mother  and  her  husband?  It 
will  be  remembered  that  the  mother  and  her 
husband  were  occnpying  the  Imuse  as  their 
homestead.  The  furniture  was  owned  by 
plaintiff.  The  plaintiff  and  the  mother,  with 
her  husband,  entered  into  tlie  oral  contract 
for  the  transfer  of  the  lot,  which  was  only 
completed  and  made  valid  and  binding  by 
plaintiff  entering  into  the  possession  of  the 
property,  which  she  did,  and  became  the  oc- 
cupant, with  her  husband,  of  the  house. 
After  this  occupancy,  whose  homestead  was 
it?  Clearly,  plaintiff's.  She  and  lier  hus- 
liand  were  the  united  head  of  the  family.  It 
was  their  house  and  their  homestead.  It  was 
not  the  mother's  homestead,  unless  it  be  held 
that  two  families,  one  bo<urding  and  support- 
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tag  tke  ottier,  both  hold  the  one  homestead. 
But  thej"  «annot  b»  liold,  for  the  property  be- 
'Oame  plaintiff's  homestend,  and  her  rights 
'thereto  wouM  be  defeated  by  reco^nizinj;  a 
homestead  intei'est  in  another.  When  did 
the  property  become  plaintiff's  homestead? 
Upon  its  occupancy  by  her.  The  act — occn- 
paiKsy — which  niad«  it  plaintiff's  homestead, 
terminated  her  mother's  homestead  rights. 
It  is  clear  thnt,  as  tlie  act  of  occupancy  was 
-the  consummation  of  the  contract  between 
plaintiff  and  tier  mother,  that  the  motlier  at 
the  time  abandoned  her  homestf^d  in  the 
lots.  This  is  60  for  the  reason  that  tl)e 
motiier's  occnpancj-  as  a  homestead  ceased 
before  plaintiff's  began,  for,  as  we  have  seen, 
the  two  could  not  have  occupied  independ- 
ently as  holders  of  different  homesteaU  rights. 
Thereupon,  when  {Jaintiff's  contract  was 
conBummated,  her  motlier  had  abandoned  the 
liomestead;  it  was  ber  homestead  no  longer. 
It  was  tiien  eompetent  for  her  and  her  hus- 
band to  contract  by  parol,  jointly  or  separate- 
ly, for  the  disposition  of  the  homestead.  We 
.  conclude,  therefore,  that  plaintiff's  oral  con- 
tract wil^i  ber  mother  and  mother's  husband 
is  valid,  and  passed  to  )>Iaintiff  the  right 
and  equity  to  the  property;  and  that  aa  W. 
J.  Vinnedge,  the  i)erendant  in  execution,  has 
■o  interest  therein,  it  is  not  stiUjeet  to  de- 
fendant's jndgment  and  execution.  Tliese 
considerations^isposeoftheease.  The  judg- 
ment of  the  district  court  is  afflrined. 


Wabbok  0.  MiLLSAF  et  al. 
{Suvreme  Court  of  Iowa.    May  81, 1889.) 

FbAODUI-ENT  ColfVBTAjrCES — BUSBAIID  AKD  WirE. 

Conveyances  of  lands  by  a  debtor  to  hla  wife 
were  attBcked  by  a  radgment  creditor  as  fraudu- 
lent. The  wife  had  owned  land  which  die  had 
conveyed  to  her  busband  some  years  bef core  under 
the  agreement,  as  they  testified  that  be  should  re- 
eonvey  upon  request.  He  sold  the  land  and  re- 
tained the  prooeeils,  and  tbey  testilled  that  he  oon- 
veyed  the  land  In  qaestihw  to  her  in  pnnuanoe  of 
that  agreenent.  A  few  weeks  before  -conveying 
her  the  land  the  debtor  became  liable  for  money 
belonging  to  plaintiff,  wlitch  he  bad  misappropri- 
ated, but  he  concealed  tba  fact  uattl  some  aionths 
later,  when  pUdntiff.  learning  of  It,  eued  and  <4>- 
'  tained  j  ndgment.  Tne  debtor  offered  him  a  small 
•nm  in  satisfaction  of  the  judgsnent,  saying  that 
plaintiff  would  never  get  anymore.  The  debtor 
told  the  scrivener  who  wrote  tihe  deeds  Uiat  he 
made  them  because  he  was  dealing  with  diflerent 
men  and  might  ^et  Into  trouble,  and  wished  to  be 
safe,  and  that  he  did  not  wish  to  record  the  deed 
Unless  it  rikould  be  necessary.  Held,  that  the  e<7i- 
deoice  showed  the  oonveyanoes  to  be  fnuidulent. 

Aj^eal  from  district  court,  Polk  county; 
Marcus  Kavanaoh,  Jr.,  Judge. 

Action  by  equitable  proceeding  wherein 
tbe  plaintiff  aaka  to  subject  certain  real  es- 
tate, the  title  to  which  is  in  the  defendant 
Melissa  Millsap,  to  the  payment  of  a  judg- 
ment against  the  defendant  Albert  Millsap. 
Decree  was  entered  in  the  district  court  in 
favor  of  the  plaintiff,  and  defendants  appeal. 
The  plaintiff  claims  that  Albert  Millsap  is 
the  real  owner  of  the  property  described,  and 
that  the  title  tliereto  was  made  to  his  wife, 
the  defendant  Melissa  Millsap,  with  intent 


to  ilcfraiid  the  plaintiff  and  Other  creditors  of 
said  Albert  Millsap.  Tbe  defendants  deny 
any  intent  to  defraud,  and  claim  that  the 
pro])erty  was  conveyed  to  Mrs.  Millsap  in 
pursuance  of  a  previous  agreement,  and  for 
valuable  consideration.  It  appears  from  tbe 
testimony,  and  with  but  little,  if  any,  con- 
flict that  prior  to  Septemlier  1,  1885,  the 
plaintiff  employed  Albert  Millsap  to  sell  cer- 
tain patent-right  territory,  and  on  the  1st  day 
of  September,  1885,  Albert  Millsap  sold  the 
state  of  Pennsylvania,  receiving  therefor 
iSl,200;  that  he  failed  to  report  said  sale  to 
plaintiff,  and  plaintiff  did  not  learn  thereof 
until  tbe  latter  part  of  March,  1886,  where- 
upon he  instituted  a  suit,  aiid  afterwards  re- 
covered judgment  against  Albert  Millsap  fur 
81,200.  The  defendants  were  married  in 
December,  1877,  and  soon  thereafter,  Mre. 
Millsap  conveyed  to  her  husband  a  certain 
quarter  section  of  land  which  sbe  owned  by 
gift  from  her  father,  and  which  was  aftiT- 
wardssold  and  conveyed  io  oonnrction  with 
an  adjoining  80  acres,  owned  by  Mr.  Millsap 
hinrsflT.  Tbe  proceeds  of  this  sale  were  in- 
vested in  other  real  estate  in  tbe  name  of 
Albert  Millsap,  and  otherwise  appropriated 
by  him.  On  October  6, 1885,  and  Fetoruary 
6,  1836,  Mr.  Millsap  eonTeyed  to  bis  wife 
certain  real  estatte,  wlm^  was  afterwards  so 
excbaqged  as  that  Mis.  Miilsap  received 
the  title  to  the  property  in  question.  Mrs. 
Millsap  testifies  that  siie  received  the  con- 
veyKDoes  from  ber  husband  in  pnrsaance  of 
an  understanding  between  them  at  tbe  time 
ffhedeededherfartntofaim.  Shesays:  "This 
property  [her  farm^  was  aftwrirards  deeded 
to  my  huslmnd  for  convenience,  as  people 
were  making  remarks  kboul  the  property  be- 
ing in  my  name,  and  I  thought  tt  more  con- 
venient to  have  it  (ftsnged.  At  ttie  time  I 
deeded  taim  this  land  it  was  so  done  with  the 
understanding  that  at  any  time  I  requested 
him  to  deed  this  pioperty  or  any  other  prop- 
erty that  we  migbt  have,  be  it  much  or  lit- 
tle, back  to  me,  he  would  do  so."  Mr. 
Millsnp,  states  the  agreement  in  satistan- 
tially  the  same  words. 

Wimlow  S  Vamum,  for  appellants. 
Kauffman  &  Guernsey  and  B.  8.  Wiahard, 
tar  appellee. 

Given,  G.  J.  1.  The  controlling  question 
in  this  case  is  whether  the  conveyances  by 
All)ert  Millsap  to  his  wife  by  means  of  which 
she  came  into  the  title  to  the  property  in 
question  were  with  fraudulent  intent  to  de- 
feat the  collection  of  the  plaintiff's  judg- 
ment, and,  if  so,  whether  Mrs.  Millsap  par- 
ticipated in  tlnit  intent,  or  had  notice  of  such 
facts  as  would  have  put  her  upon  inquiry 
that  would  have  led  to  a  knowledge  of  such 
fraudulent  putpose.  The  right  of  husband 
and  wife  to  contract  witb  each  other  with  re- 
spect to  the  separate  property  of  either  is 
well  established  in  this  state.  There  is  no 
question  but  that,  where  by  valid  agreement 
either  becomes  the  debtor  of  the  other,  the 
law  will  uphold  the  agreement.    Tfae  rights 
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of  parties  where  buabiinci  or  wife  makes  ad- 
vaucemeuts  to  the  othbr  is  clearly  defined  in 
Hanson  v.  Manley,  72  Iowa,  48,  33  N.  W. 
Bep.  357.  This  is  not  a  question  of  authar> 
ity  to  contract,  nor  of  advancements,  but,  as 
almdy  stated,  the  question  is  whether  the 
conTeyances  under  notice  were  made  and  re- 
ceived  with  intent  to  defraud  tlie  plalntlif. 
It  is  claimed  on  behalf  of  defendants  that 
these  conveyances  were  executed  and  deliv- 
ered in  pursuance  of  the  verbal  agreement  as 
testified  to  by  them,  and  that,  Uie  agreement 
being  ex^uted  it  ia  binding  upon  all  parties. 
By  the  agreement,  as  stat«],  Albert  Mlllsap 
held  the  title  to  all  the  property  realized 
from  the  proceeds  of  the  sale  of  Mrs.  Mill- 
sap's  farm  as  well  as  of  all  other  real  es- 
tate to  which  he  acquired  title;  thus  giving 
him  such  fluancial  standing  as  would  be  in- 
ferred from  the  ownership  of  the  property  in 
his  name.  Mr.  Mlllsap  owned,  and,  indeed, 
as  is  shown  by  the  testimony,  did  receive 
credit  on  the  faith  of  his  being  tlie  owner  of, 
the  real  estate  standing  in  his  name.  By  the 
agreement  as  stated  he  was  liable  to  be  di- 
vested of  ail  his  property,  "be  it  much  or 
little,"  at  any  time  at  the  Instance  of  his 
wife,  and  without  any  notice  whatever  to  his 
creditors  that  she  claimed  any  such  tight 
against  the  property  in  his  name.  Mr.  MiU- 
sap  incurred  the  liability  for  which  judg- 
ment was  entered  in  favor  of  the  plaintiff  in 
September,  and  concealed  the  fact  from  the 
plaintiff,  so  tliat  he  did  not  discover  it  until 
the  following  March.  After  incurring  this 
liability  Mr.  Miilsap  executed  the  deeds  to 
bis  wife  without  other  consideration  than 
that  embraced  In  the  parol  agreement.  At 
the  time  of  executing  one  of  them  he  said  to 
Mr.  McHlroy,  who  drew  the  deed,  "tliat  be 
was  in  the  patent-right  business,  dealing 
with  Tarioos  men,  and  did  not  know  but 
that  he  might  have  some  trouble,  and  he 
wanted  to  execute  the  deed  to  that  property 
to  his  wife  in  order  to  be  safe  if  he  should 
have  trouble;  that  he  did  not  want  to  record 
it  unless  it  should  be  necessary. "  This  testi- 
mony was  objected  to  on  the  grounds  that  it 
was  a  confidential  communication  to  Mc£l- 
roy  as  an  attorney.  We  do  not  think  the  re- 
lation of  attorney  and  client  existed.  Mo- 
Elroy  was  acting  simply  as  a  scrivener  in 
preparing  the  deed.  Mr.  Millsap's  offer  of 
•150  in  satisfaction  of  the  $1,200  when 
pressed  for  payment  with  the  remark:  "You 
had  better  take  that,  because  it  is  more  than 
you  will  ever  get,"  his  declarations  to  Mc- 
Elroy,  his  concealment  of  the  sale  of  Penn- 
sylvania, the  times  at  which  he  executed  the 
deeds,  and  other  circumstances  appearing  in 
the  proofs,  leave  no  doubt  in  our  minds  but 
that  he  made  the  conveyances  with  intent 
to  defraud  the  plaintiff  in  the  collection  of 
his  judgment.  In  view  of  the  relation  of  the 
defendants,  the  kind  of  agreement  upon 
which  Mrs.  Mlllsap  claims  the  riglit  to  ac- 
cept Uiese  conveyances,  the  time  at  whicli 
they  were  made,  and  all  the  attending  cir- 
v.42N.w.no.&— 34 


oumstanoes,  we  think  the  htftsenca  is  fully 
warranted  that  Mrs.  Miilsap  knew  of  the 
fraudulent  purpose  for  which  the  deeds  were 
being  made  to  her  by  her  husband.  This 
case  is  distinguishable  from  other  cases  in 
which  this  court  has  recognized  the  right  of 
husband  and  wife  to  contract  the  relation  of 
debtor  and  creditor.  We  are  of  the  opinion 
that  the  agreement  in  pursuance  of  which 
these  conveyances  were  made  is  void  as  to 
the  creditors  of  Albert  Miilsap,  and  that  the 
title  to  the  property  in  question  was  vested 
in  Mrs.  MiUsap,  with  intent  to  defraud  the 
plaintiff  in  the  collection  of  bis  judgment. 
The  decree  of  the  district  court  is  therefore 
affirmed. 


Hudspeth  v.  Yktzer. 
(Supreme  Court  of  Iowa,    May  81, 1889.) 

ArroxmT  Aim  Cubvt— CoHnNBATtON. 

Plaintiff  sued  for  legal  services  rendered  defend- 
ant, alleging  both  an  ezpreaa  and  an  implied  con- 
tract of  employment.  Defendant  denied  having 
emplo7«d  plaintiff,  and  alleged  that  he  contracted 
only  with  plaintUTs  father,  who  agr«ed  to  furnish 
plamtiff's  Borvlcea,  and  to  allow  the  value  of  such 
services  to  be  credited  on  a  debt  owed  by  him  to 
defendant.  There  was  evidence  tending  to  Bustala 
both  contentions,  and  the  conrt  charged  that  If 
they  found  that  plaintiff  had  performed  the  serv- 
ices for  defendant,  who  received  and  enjoyed  the 
benoflt  thereof  without  objection,  plaintiff  could 
recover,  unless  defendant  had  established  by  • 
preponderance  of  evidence  that  they  were  per- 
formed under  a  contract  made  by  defendant  with 
plaintiff's  father,  by  which  the  latter  was  to  fur- 
nish the  services  of  plaintiff,  the  value  of  which 
was  to  be  credited  on  said  indebtedness,  and  that 
plaintiff  knew  of  that  ifreeme&t.  Held,  that  the 
charge  was  correct. 

Appeal  from  district  court,  Cass  county; 
H.  E.  Djseuer,  Judge. 

This  Is  an  action  at  law  by  which  the 
plaintiff  seeks  to  recover  of  the  defendant 
the  sum  of  $250  for  legal  services.  There 
was  a  trial  by  jury,  and  a  verdict  and  judg- 
ment for  the  plaintiff.    Defendant  appeals. 

L>  L.  De  Lano,  for  appellant.  John  Hud- 
speth and  T.  B.  Swan,  for  appellee. 

BOTHROOE,  J.    It  appears  from  the  record 
that  the  plaintiff  is  a  practicing  attorney, 
and  that  the  defendant  had  certain  claims  or 
demands  in  the  form  of  promissory  notes 
;  upon  certain  persons,  who  were  of  doubtful 
I  solvency.    In  other  words,  the  claims  be- 
I  longed  to  that  class  which  are  sometimes 
:  called  "  desperate  debts. "    The  plainti  ff  com- 
'  menced  his  action  byclaiming  in  bis  original 
petition  that  the  defendant,  by  an  express 
contract,  employed  plaintiff  to  put  the  claims 
into  judgment,  and  collect  the  same.    The 
defendant  denied  that  he  made  any  contract 
with  the  plaintiff,  or  that  he  employed  him 
in  any  way.    He  claimed  that  the  plaintiff's 
father  undertook  to  perform  the  services 
upon  an  express  contract  that  payment  for 
the  services  should  be  made  by  credits  in- 
dorsed on  certain  notes  held  by  defendant 


Digitized  by 


L-oogle 


580 


NOETHWESTEBN  BEPOBTEB,  Vol.  42. 


(Midi. 


against  plaintiff's  father,  and  that  Royal 
Hudspeth,  the  father,  agreed  to  furnish  the 
services  of  the  plaintiff,  and  other  legal 
services,  if  necessary.  The  plaintiff  there- 
upon added  an  additional  count  to  bis  peti- 
tion, in  which  he  claimed,  in  substance,  that 
the  defendant  knew  at  the  time  the  services 
were  being  performed  that  the  plaintiff  was 
engaged  l  herein,  and  that  the  same  were  done 
with  defendant's  knowledge  and  consent, 
and  that,  having  accepted  the  benefits  of  the 
services,  he  is  liable  therefor.  In  other  words, 
plaintiff  claims  by  his  additional  count  in  the 
petition  that  the  services  were  performed  un- 
der an  implied  contract.  There  was  evi- 
dence in  the  case  which  tended  to  sustain  the 
defense  that  the  services  were  to  be  per- 
formed either  by  Royal  Hudspeth,  the  plain- 
tiffs father,  or  by  his  procurement,  and  that 
payment  was  to  be  made  therefor  by  credits 
on  the  notes  held  by  defendant  against  him. 
To  put  it  differently,  there  was  evidence  sus- 
taining the  averments  of  the  answer,  and  the 
jury  would  have  been  authorized  in  finding 
that  all  the  negotiations,  and  in  fact  all  the 
business  in  connection  with  the  collection  of 
the  claims,  took  place  between  the  defendant 
and  Royal  Hudspeth,  and  that  payment  for 
the  services  was  to  be  made  as  above  stated. 
The.  court  instructed  the  jury  upon  this 
branch  of  the  case  as  follows:  "If  you  find 
that  the  plaintifl!  performed  certain  legal 
services  for  the  defendant,  with  the  defend- 
ant's knowledge  and  consent,  and  that  de- 
fendant recelvei  the  benefits  thereof  without 
objection,  then  plaintiff  will  be  entitled  to 
recover  the  reasonable  value  of  such  serv- 
ices, unless  the  defendant  has  established  by 
a  fair  preponderance  of  the  evidence  that 
they  were  performed  under  a  contract  made 
by  him  with  plaintiff's  father,  by  which  the 
plaintiff's  father  agreed  that  plaintiff  should 
perform  the  said  services,  and  the  value 
thereof  should  be  indorsed  upon  an  indebt- 
edness which  was  then  owing  by  Royal 
Hudspeth  to  the  defendant,  and  that  the 
plaintiff  had  knowledge  of  said  agreement." 
This  instruction,  and  olhers  of  which  com- 
plaint is  made  by  appellant,  appears  to  us  to 
be  in  strict  accord  with  the  cases  of  Mc- 
Crary  v.  Ruddick,  88  Iowa,  521,  and  Shelton 
V.  Johnson,  40  Iowa,  84.  Indeed,  it  appears 
that  the  learned  district  judge  who  tried  this 
cause  must  have  iiistrncted  the  jury  with 
special  reference  to  the  first  of  the  above* 
cited  cases,  and  to  the  instructions  approved 
therein  by  this  court,  and  the  case  is  plainly 
distinguishable  from  the  case  of  Ennis  v. 
Hultz,  46  Iowa,  76,  relied  upon  by  counsel 
for  defendant.  We  do  not  think  it  neces- 
sary to  discuss  and  explain  these  cases.  It 
is  enough  to  cite  them.  An  examination  of 
them  will  show  that  the  court  did  not  err  in 
its  instructions  to  the  jury  in  the  case  at  bar. 
This  disposition  of  the  cause  renders  it  un- 
necessary to  determine  a  motion  filed  by 
appellee,  and  submitted  in  the  cause.  Af- 
firmed. 


White  «.  Clxateb. 

(Supreme  Court  of  MitM^an.    June  7, 1889.) 

Equitt— Teust  Rklations— Fiu.in>. 

1.  A  bill  alleged  that  oomplainant  and  defendant 
agreed  by  parol  to  purchase  certain  land  jointly, 
and  to  share  in  the  profits  realized  from  it;  that, 
not  being  able  to  procure  the  necessary  means,  it 
was  afterwards  agreed  in  writing  between  them 
and  one  O.  that  the  latter  should  furnish  the 
purchase  money,  and  have  one-half  the  profits, 
and  that  the  former  shonld  have  the  other  half; 
that  after  the  land  was  purchased  O.  proposed 
to  buy  their  interest ;  that  defendant  was  intrust- 
ed by  complainant  with  the  making  of  the  sale; 
that  defendant  fraudulently  represented  that  he 
received  $4,000  for  their  interest,  and  that  com- 
plainant, relying  upon  such  statement,  transferred 
his  interest  to  O. ;  that  in  fact  defendant  re- 
ceived $7,000  for  their  Interest,  and  has  invested 
the  portion  of  the  excess  belonging  to  complain- 
ant In  certain  land.  The  prayer  was  for  a  decree 
that  defendant's  title  thereto  is  equitably  incum- 
bered to  the  extent  of  the  trust  fund  invested  in 
it,  and  for  enforcement  of  such  decree.  Held,  that 
the  bill  makes  a  proper  case  for  eoulty  jurisdic- 
tion, and  does  not  show  that  complainant  has  a 
perfect  remedy  at  law. 

2.  The  statute  of  frauds  has  no  application,  com- 
plainant's rights  arising  out  of  the  subsequent 
written  agreement. 

Appeal  from  circuit  court,  Tuscola  oonnty, 
in  chancery;  Watson  Beaoh,  Judge. 

Bill  by  Benjamin  W.  White  against  Will- 
iam Cleaver,  to  enforce  a  trust  A  demurrer 
to  the  bill  was  overruled,  and  defendant  ap- 
peals. 

George  W.  Davie,  for  appellant.  T.  W. 
Atioood,  (  Wixson  A  Quitm,  of  oonnsri.)  for 
appellee. 

Sherwood,  C.  J.  The  complainant  in  this 
case  seeks  to  obtain  an  accounting  with  de- 
fendant, in  which  he  claims  a  large  amount 
of  money  will  be  found  to  be  due  to  com- 
plainant, and  which  accounting  the  defend- 
ant refuses  to  make,  or  to  pay  the  moneys 
claimed  to  be  due.  A  general  demurrer  is 
interposed  to  the  bill  by  the  defendant,  and 
unless  the  bill  is  entirely  wanting  in  equity 
the  demurrer  must  be  overruled.  The  facta 
set  up  in  the  bill  are  substantially  as  follows: 
The  defendant  is  son-in-law  of  complainant, 
and  resides  in  Caro,  Mich.,  as  does  also  com* 
plainant.  In  the  month  of  June,  1886,  the 
Cravrford  estate  owned  a  quantity  of  timbered 
lands  in  Huron  county,  which  were  offered 
for  sale,  as  the  parties  believed,  at  reasonable 
prices,  and  they  entered  into  an  agreement 
between  themselves,  which  was  verbal,  that 
they  would  purchase  the  lands  together,  each 
to  pay  one-half  the  purchase  price,  bear 
equally  the  expenses  in  making  the  necessary 
investigation  and  estimates  preparatory  to 
making  the  purchase,  and  share  equally  in 
the  profits  after  paying  such  costs  and  ex- 
penses when  sales  were  made.  In  pursuance 
of  this  arrangement  the  said  Cleaver  in- 
curred'large  expense  in  making  the  exami- 
nations and  estimates,  and  when  ready  to 
purchase,  not  being  able  to  make  the  pur- 
chase for  want  of  means,  it  was  further 
agreed  between  the  parties  that  they  should 
tiuce  in  a  third  party  in  the  venture,  who 
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conid  furnish  the  means,  and  that  they  should 
still  share  equally  in  the  proflts  that  should 
be  received  by  them,  and  in  October  follow- 
ing they  agreed  with  John  Owen,  of  Sagi- 
naw, to  furnish  the  money  to  make  purchase 
of  the  lands  to  the  amount  of  al>out  635,000; 
that  Owen  should  receive  the  title  to  on&- 
balf  the  lands  purchased,  and  Wliite  and 
Cleaver  title  to  the  other  half;  that  White 
should  be  secured  by  the  parties  for  the  pur- 
chase price  of  one-half  of  the  lands,  with 
reasonable  intereet  thereon  until  paid,  and 
Owen  was  to  have  one-half  of  all  of  the  profit 
resulting  from  the  purchase  of  the  lands,  and 
White  and  Cleaver  tbe-other  half.  The  esti- 
mating of  the  timber  was  to  be  paid  for  by 
all  three  of  the  parties,  Owen  to  pay  the  half 
thereof.  This  agreement  with  Owen  was 
put  in  writing  on  the  Ist  day  of  Xoverober, 
1886,  and  the  contract  for  the  purchase  of  the 
lands  was  subsequently  made.  After  this, 
and  before  the  conveyance  of  said  lands  was 
executed,  Owen  proposed  to  buy  the  interest 
of  White  and  Cleaver  In  said  lands,  and  Cleav- 
er was  intrusted  with  the  business  of  selling 
said  interest  to  Owen  by  White,  and  did  so 
sell  the  same  to  Owen,  as  Cleaver  claimed, 
for  the  sum  of  04,000,  less  the  portion  of  ex- 
penses of  estimating  the  timber,  which  they 
were  to  pay.  The  bill  then  further  avers 
that  complainant  relied  upon  the  statement 
made  by  Cleaver  as  to  the  amount  he  re- 
ceived on  sale  of  their  interest  to  Owen  when 
be  executed  the  transfer  of  his  interest  in  the 
lands  to  Owen,  and  believed  the  amount 
Cleaver  represented  Owen  had  agreed  to  pay 
therefor  was  all  that  defendant  received  there- 
for, whereas,  in  truth  and  in  fact,  he  is  now 
informed  and  believes  that  Cleaver  actually 
received  over  87,000  for  such  interest  of 
Owen,  and  has  refused  to  account  for  the 
same  to  complainant;  that  snid  Cleaver  has 
invested  f  1,800  of  complainant's  money  in  a 
lot  in  Caro,  and  refuses  to  recognize  com- 
plainant's rights,  either  legal  or  equitable,  in 
the  premises,  or  to  pay  to  him  the  moneys 
BO  received  of  Owen.  Complainant  further 
avers  that  Cleaver  received  the  money  of 
Owen  in  trust  for  complainant,  and  to  the 
extent  that  Cleaver  invested  the  trust  fund 
In  the  real  estate  mentioned  he  holds  the  title 
thereto  equitably  incumbered  therewith,  and 
asks  that  the  court  may  so  decree  and  en- 
force the  same  against  said  lot.  It  is  claimed 
on  the  part  of  the  defense  that  complainant 
has  a  perfect  remedy  at  law.  The  circuit 
judge  overruled  the  demurrer.  I  think  this 
was  right.  Trust  relations  were  to  be  con- 
sidered, and  fraudulent  conduct  on  the  part 
of  the  defendant  is  averred  in  the  bill,  and 
these  give  the  court  Jurisdiction,  and  under 
the  facts  stated  this  court  cannot  say  the 
remedy  at  law  was  adequate.  The  case  is  not 
one  within  the  statute  of  frauds.  As  against 
the  defendant,  the  claim  which  the  complain- 
ant makes  is  one  originating  under  a  written 
contract  between  them,  supported  by  a  suf- 
ficient consideration,  and,  so  far  as  a  parol 
agreement  was  mado,  it  has  been  fully  exe- 


cuted, and  the  complainant's  interest  thereun- 
der has  been  converted  into  money  which  was 
held  in  trust  by  defendant  for  him  until  the 
defendant  invested  in  the  real  estate  men- 
tioned. It  would  be  a  misuse  of  that  statute 
to  so  apply  it  to  these  facts  as  to  defeat  the 
equity,  which  is  now  the  effort  of  the  defend- 
ant, as  shown  by  the  bill.  The  decree  should 
be  affirmed,  with  costs.  But  the  defendant 
will  be  allowed  30  days  in  which  to  answer 
the  complainant's  bill.  The  other  justices 
concurred. 


PbOFLB  e.  MOBBISOM. 

{Supreme  Court  of  Michigan.    June  7, 1888.) 
Babtabdt— Recoonizajtcs. 

How.  St  Mich.  o.  S3,  S  2005,  provides  that  upon 
the  arrest  of  a  defeodant  on  the  charge  of  bastardy 
the  Justice  may  require  him  to  enter  into  a  recog- 
nizance, with  sureties,  for  his  appearance  at  the 
circuit  court,  in  a  sum  not  less  than  tlOO  nor  mora 
than  $500.  Held,  that  a  recognizance  given  by  a 
defendant  and  his  surety,  binding  the  former  in 
the  sum  of  $IU0  and  ttie  latter  in  the  sum  of  $300, 
for  the  appearance  of  the  former  to  answer  such 
charge,  is  discharged  as  to  the  surety  upon  the 
payment  of  $1C0. 

Error  to  circuit  court,  Houghton  county. 

The  Attorney  General  and  I'hos.  B.  Dun- 
ston.  Pros.  Atty.,  for  the  People.  T.  L.  Chad- 
houme  and  Allen  F.  Rees,  for  plaintilf  in  error. 

Shebwood,  C.  J.  The  people  in  this  case 
bring  an  action  of  debt  on  a  recognizance, 
signed  by  defendant  and  entered  into  as  sure- 
ty for  his  principal's  appearance  before  the 
circuit  court  for  the  county  of  Houghton,  to 
answer  to  the  charge  of  bastardy,  and  upon 
which  respondent  had  been  bound  over  by  a 
justice  of  the  peace.  The  proceedings  were 
taken  under  chapter  58,  How.  St.  |  2005, 
which  provides  that  the  magistrate  snail  re- 
quire the  respondent  "to  enter  into  a  recogni- 
zance with  one  or  more  sureties  in  such  sum 
as  he  may  deem  necessary,  not  less  than  one 
hundred  dollars,  nor  more  tlian  five  hundred 
dollars,"  for  his  appearance  at  the  cirouit. 
The  respondent  and  the  defendant  severally 
and  respectively  acknowledged  themselves  in- 
debted  to  the  people  in  and  by  the  recogni- 
zance; the  former  in  the  sum  of  (100,  and  the 
latter  in  the  sum  of  $300,  to  be  levied  in  case 
of  default,  etc.  There  is  no  dispute  but  that 
the  proceedings  before  the  justice  were  all 
regular;  "that  the  recognizance  was  duly  for- 
feited according  to  law;"  and  that  before  the 
bringing  of  this  suit  the  defendant  paid  to  the 
clerk  of  the  county,  for  the  use  of  the  super- 
intendent of  the  poor,  the  sum  of  9100  on  said 
recognizance;  and  he  now  claims  that  theex- 
tent  of  the  liability  of  the  respondent  was  or 
should  be  the  extent  of  the  liability  of  defend- 
ant, and  that,  he  having  discharged  that,  this 
suit  ought  not  to  be  maintained  against  him. 
Tlie  circuit  judge  held  otherwise,  and  entered 
judgment  against  defendant  for  the  sum  of 
$2U0. 

We  think  the  learned  circuit  judge  erred. 

It  will  be  noticed  that  the  statute  requires 

that  the  respondent  shall  enter  into  the  xfr- 
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oognizanoe  in  sach  sum  as  the  Justice  may 
lequire  from  8100  to  $500  for  liis  appearance 
at  the  circuit  to  answer  tiie  complaint  and 
abide  ttie  order  of  the  court,  and  be  must  also 
furnish  one  or  more  sureties  to  his  recogni- 
sance that  he  wiil  do  this.  Now,  if  tlie  re- 
spondent fails  to  perform  the  conditions  of 
his  recognizance,  he  Is  required  to  pay  $100, 
and  that  discharges  his  pecuniary  liability  for 
such  default  upon  tlie  recognizance.  It  was 
this  undertaking  of  the  respondent  that  the 
defendant  became  responsible  for,  and,  when 
the  defendant  discharged  the  liability  of  re- 
spondent by  payment  of  the  amount  required 
of  the  latter,  he  performed  all  he  obligated 
himself  to  do,  and  no  right  of  action  re- 
mained to  the  people  against  him.  The  judg- 
ment should  be  reversed,  and,  as  the  people 
show  no  right  of  action  against  the  defend- 
ant, a  new  trial  will  not  be  granted.  The 
other  justices  concurred. 


CHIPPmTA  LtTMBER  Co.  ».  TREMPER. 

(Supreme  Court  of  iHehtgan.    June  7, 1889.) 
Deeds— CoKDiTiON. 

1.  Plaintiff  platted  a  village,  and  sold  lots.  In- 
serting in  each  of  the  deeds  a  condition  avoiding 
the  grant,  if  within  80  years  thereafter  the  grantee 
or  his  successors  in  estate  should  sell  intoxicating 
liquor  on  the  premises;  the  avowed  object  of  the 
clause  beiDg  to  prevent  drunkeDneas  in  the  village. 
Plaintiff  was  a  corporation,  and  W.  was  its  sec- 
retary and  sole  manager,  and  procured  the  inser- 
tion of  the  clause  mentioned.  Defendant  became 
the  owner  of  one  of  the  lots,  and  sold  liquor  there- 
on under  license.  Plaintiff  brought  ejectment  for 
the  lot,  and  defendant  offered  to  prove  that  W. 
kept  a  drug-store  in  the  village,  and  sold  liquor 
both  for  medicine,  and  illegally  as  a  beverage,  and 
that  W.'s  purpose  was  to  prevent  any  one  but  mm- 
Mlf  from  selling  liquor  in  U>e  viUaisre.  Plaintiff 
was  not  interested  in  the  sale  of  the  liquor,  field, 
that  the  evidence  was  admissible,  as  from  it  the 
Inference  might  be  drawn  that  plaintiff's  object 
was  to  create  a  monopoly  in  the  sale  of  Uqnor, 
which,  being  against  public  policy,  the  law  would 
not  aid  by  the  enforcement  of  the  condition. 

3.  Such  evidence  tends  also  to  show  a  waiver  of 
the  condition  by  plaintiff,  and  is  relevant  for  that 
reason. 

Error  to  circnit  coart,  Mecosta  county;  C. 
C.  Fuller,  Judge. 

Ejectment  by  the  Chippewa  Lumber  Com- 
pany against  Daniel  Tremper,  for  a  lot  in  the 
Tillage  of  Chippewa  Lake.  Verdict  and  j  udg- 
ment  for  plaintiff,  and  defendant  brings  er- 
ror. 

(fUdden  ct  Bates,  for  plaintiff  in  error. 
M.  Brown,  for  defendant  in  error. 

Morse,  J.  The  Chippewa  Lumber  Coni- 
pany  plttted  the  village  of  Clilppewa  Lake, 
in  Mecosta  county.  They  inserted  in  all  their 
contracts  and  deeds  of  lots  sold  the  follow- 
ing clause:  "This  conveyance  is  made  upon 
the  express  condition  that  the  said  party  of 
the  second  part,  his  heirs  and  assigns  or  les- 
sees, shall  not,  for  the  term  of  thirty  years 
from  and  after  [the  date  of  the  conveyance 
was  here  inserted]  sell,  give,  or  dispose  of, 
in  any  way  whatsoever,  upon  said  premises 
or  any  part  thereof,  intoxicating  liquors  or 
driniu  of  any  kind  whatsoever;  and  it  is 


mutually  covenanted  and  agreed  between  the 
said  parlies  hereto,  their  heirs,  successors, 
and  assigns,  that  these  conditions  are  for  the 
benefit  of  the  said  party  of  the  first  part,  its 
successors  and  assigns,  and  if  the  condition 
is  not  fully  ot>served  by  the  said  party  of  the 
second  part,  its  heirs,  assigns,  and  lessees, 
the  said  party  of  the  first  part  shall  at  once 
take  possession  of  the  premises  above  de- 
scribed, which  revert  to  and  belong  to  the 
party  of  the  first  part."  Harvey  P.  Wyman 
was  the  secretary  and  manager  of  the  plain- 
tiff corporation,  and  the  person  who  pro- 
cured the  insertion  of  this  clause  in  the  con- 
veyances, as  he  testifies,  for  the  benefit  of  the 
corporation,  as  the  company  employed  a  large 
number  of  men  there  in  the  miUs,  and,  if 
saloons  were  permitted  in  the  village,  these 
men  would  "get  tight,"  and  would  cause 
large  expense  and  trouble  in  the  management 
of  the  business  of  the  company.  He  testi- 
fied that  he  was  the  only  member  of  the 
board  of  directors  of  the  corporation  who 
had  any  active  part  in  the  management  of 
the  business  at  Chippewa  Lake.  April  25, 
1885,  the  company  deeded  lot  2  of  block  7,  in 
said  village,  to  Robert  Gnles.  Gales  subse- 
quently conveyed  the  same  premises  to  the 
defendant.  The  plaintiff  brought  ejectment 
in  the  circuit  court  for  the  county  of  Me- 
costa, claiming  a  violation  of  the  condition 
against  selling  intoxicating  liquor,  which  was 
contained  in  the  deed  to  Gales,  and  also  in  his 
conveyance  to  defendant.  The  plaintiff  had 
verdict  and  judgment  in  its  favor.  Evidence 
was  given  on  the  part  of  the  plaintiff  tending 
to  show  that  defendant  kept  a  saloon  and 
sold  liquor  upon  the  premises,  being  licensed 
to  do  so  under  the  existing  laws  in  this  state. 
This  was  not  rebutted  by  the  defendant,  but 
in  his  defense  he  sought  to  show  the  follow- 
ing facts,  locddng,  as  he  claimed,  towards  a 
waiver  upon  the  part  of  the  plaintiff  of  the 
condition  of  forfeiture  in  the  deed :  That  the 
firm  of  H.  P.  Wyman  &  Co.  was  engaged  in  sell- 
ing liquors  in  the  village  of  Chippewa  Lake; 
that  intoxicating  liquor  was  sold  in  their 
drug-store  right  along  as  a  beverage;  that 
the  firm  bad  been  fined  once  for  the  sale  of 
such  liquor ;  that  Wyman  knew  of  such  sales; 
that  when  one  Dr.  Clark  was  about  to  start 
another  drug-store  in  the  village  Wyman 
told  him  a  second  drug-store  could  not  live; 
tliat  such  a  store  could  not  succeed  without 
selling  whisky;  and  that,  although  be  could 
not  keep  Clark  from  opening  adrug-store,  he 
could  and  would  prevent  his  selling  liquor. 
Wyman  testified  that  the  plaintiff  corpora- 
tion was  not  interested  in  the  drug-store  of 
H.  P.  Wyman  &  Co.,  but  admitted  that  he 
was.  The  court  ruled  out  this  proposed  tes- 
timony, and  submitted  the  case  to  the  jury 
upon  the  simple  proposition  that,  if  they 
found  the  defendant  had  sold  intoxicating 
liquor  w  given  it  away  on  the  premises, 
their  verdict  must  be  for  the  plaintiff. 

The  selling  or  giving  away  of  intoxicating 
liquors  in  this  state  is  a  lawful  businesa,  if 
carried  on  in  conformity  to  the  statutes  of 
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this  state  goyerning  the  traffic  in  intoxicat- 
ing drinks.  It  was  not  aiiown  that  the  de- 
fendant had  violated  any  law  in  the  sale  of 
Uqaor.  It  does  not  seom  to  me  tiiat  the 
Chippewa  Lumber  Company  could  in  the 
platting  and  sale  of  lots  1o  the  village  of 
Chippewa  Lake  so  convey  the  lots  as  to  grant 
for  30  yean  in  effect  a  monopoly  of  the  sale 
of  liquor  in  themselves,  or  any  other  person 
or  persons.  This  would  be  contrary  to  pub- 
lic policy.  A  jury  would  have  the  right  to 
infer  that  the  knowledge  of  H.  P.  Wyman 
that  his  firm  was  selling  liquor  in  the  vil- 
lage, and  his  piurlicipatlon  in  the  same,  was 
known  to  the  plHlntiS  corporation,  and  con- 
sented to  by  them,  since  U.  P.  Wyman,  one 
of  the  firm  so  selling  intoxicating  liquors, 
was  the  sole  business  manager  of  the  plain- 
tiff at  Chippewa  Lake,  and  holding  two  of  its 
principal  offices.  A  jury  would,  from  the 
facts  offered  to  be  shown,  have  been  justlfled 
in  finding  that  the  plaintiff  corporation  was 
willing  that  H.  P.  Wyman  should  sell  liquor, 
not  only  lawfully,  but  unlawfully,  in  Ghip- 
■  pewa  Lake,  and  was  determined  that  no  one 
else  should  lawfully  dispense  intoxicating 
drinks:  thus  creati  ng  a  monopoly  in  the  basi- 
ness  to  said  H.  P.  Wyman  &  Co.  I  am  sat- 
isfied that  no  forfeiture  of  lands  under  the 
condition  in  defendant's  deed,  or  the  deed 
to  his  grantor,  ought  to  be  permitted  for  any 
such  purpose,  and  that  the  facta  offered,  if 
proven,  would  have  been  a  perfect  defense  to 
this  action. 

The  testimony  was  also  admissible  for  an- 
other reason.  The  fact  that  Wyman  &  Co. 
were  permitted  to  sell  liquor  witliout  moles- 
tation, and  with  the  assent,  or  implied  con- 
sent, of  plaintiff,  would  naturally  be  consid- 
ered by  the  defendant  as  a  waiver  of  the  con- 
dition attached  to  tbe  sale  of  lands  in  said 
village.  And  he  would  have  a  right  to  act 
upon  such  evidence  of  waiver  until  he  re- 
ceived notice  to  the  contrary.  He  would  not 
be  obliged  to  presume  that  the  corporation 
intended  to  create  a  monopoly  in  itself,  or  one 
of  its  members,  to  sell  liquors,  which  mo- 
nopoly the  law  would  not  permit;  and,  under 
the  circumstances  as  they  naturally  appeared 
to  him,  he  could  not  be  at  once  deprived  of 
his  land  without  notice.  He  was  entitled  to 
some  claim  or  intimation  on  tbe  part  of  the 
company  that  they  intended  to  act  differently 
towards  him  than  towards  others  before  he 
could  be  proceeded  against  in  ejectment  for 
a  forfeiture  under  this  condition  against  the 
sale  of  liquors.  I  do  not  wish  to  be  under- 
stood that  the  carrying  on  of  a  lawful  busi- 
ness as  a  druggist,  with  no  sales  of  liquor, 
except  within  tbe  law,  by  the  plaintiff  or  H. 
P.  Wyman,  would  prevent  an  enforcement 
of  the  condition  in  the  deed  to  defendant's 
grantor;  but  if  it  is  shown  that  liquor  has 
been  sold  unlawfully  by  H.  P.  Wyman  & 
Co..  as  was  proposed  to  be  shown  on  the  trial 
below,  with  the  knowledge  and  consent  of 
H.  P.  Wyman,  tbe  Buuager  of  plaintiff,  at 


Chippewa  Lake,  while  at  the  same  time  the 
said  Wyman  showed  an  intention  to  prevent, 
under  the  condition  in  the  deeds  to  others,  the 
sale  of  liquor  by  any  one  else  in  the  village, 
whether  snch  sale  was  lawful  or  unlawful, 
then  the  forfeiture  of  defendant's  estate  for 
a  breach  of  this  condition  will  not  be  per- 
mitted by  the  law,  as  it  would  be  in  restraint 
of  trade,  and  the  creation  of  a  monopoly  and 
against  public  policy.  It  would  then  also  ap- 
pear that  the  alleged  benefit  of  this  condition 
to  the  company  in  preventing  the  sale  of  liquor 
to  its  mill-hands  was  not  the  reason  of  tbe. 
insertion  of  snch  condition,  or  for  its  en- 
forcement, but  that  the  condition  was  for  the 
purpose  of  profit  to  the  company  or  its  man- 
ager in  the  exclusive  sale  of  liquor  in  the  vil- 
lage. Neither  do  I  think  that  the  company 
or  H.  P.  Wyman  could  open  a  saloon  under 
the  tax-law,  and  enforce  these  conditions  in 
the  conveyances  against  all  other  persons, 
even  if  tbe  sales  of  liquor  in  such  saloon  were 
kept  strictly  within  the  law.  I  am  well  sat- 
isfied that  it  would  be  against  public  policy 
to  permit  the  owner  of  a  village  plat  to  in- 
sert a  condition  in  the  conveyances  of  his 
lots  that  no  bread  should  be  sold  upon  tbe 
premises  for  30  years,  in  order  that  he  might 
himself  have  a  munopoly  in  the  village  in  the 
sale  of  bread.  Liquor  is  not  a  necessity,  like 
bread,  and  is  generally  regarded  as  of  damage, 
to  the  general  community,  but  I  know  of  no 
good  reason  why  a  person  should  be  permit- 
ted to  have  a  monopoly  in  selling  poison  to  a 
community  any  more  than  food,  unless  It  be 
that  no  other  person  can  be  found  fit  to  handle 
and  dispense  it.  I  do  not  believe,  however, 
that  any  man  or  company  should  be  permitted 
by  tbe  law,  and  aided  by  the  courts,  to  create 
a  monopoly  in  himself,  either  in  the  sale  of 
bread  or  whisky.  The  right  to  insert  such 
a  condition  as  the  one  in  this  case,  for  an 
honest  and  benefioial  purpose,  cannot  tie  de- 
nied, and  Is  within  tbe  public  policy  of  this 
state.  Smith  v.  Barrie,  56  Mich.  314,  22  IT. 
W.  Bep.  816;  Watrous  v.  Allen,  57  Mich. 
362.  24  N.  W.  Rep.  104.  Bat  courts  wiU 
not  enforce  such  a  condition,  inserted  for  a 
dishonest  purpose,  and  to  the  end  that  the 
grantor  may  thereby  obtain  a  monopoly  in 
any  business,  and  sUi  others  be  restrained 
therefrom;  and  there  can  lie  no  difference  in 
this  regard  whether  the  business  so  sought  to 
be  centered  in  one  person  in  a  community  is 
one  acknowledged  by  every  one  to  be  of  great 
benefit  to  mankind,  or  one  regarded  by  many 
good  people  of  detriment  to  the  community, 
provided  both  are  lawful;  and  certainly  one 
cannot  ask  a  court  of  justice  to  enforce  such 
a  condition  as  this  against  a  person  selling 
liquor  otherwise  lawfully,  that  he  may  reap 
tbe  lieneOt  of  unlawful  sales.  Courts  will 
not  enforce  forfeitures  of  estates  for  any  such 
purposes.  The  judgment  of  the  court  below 
must  t>e  reversed,  and  a  new  trial  granted, 
with  costs  of  this  court  to  defendant.  The 
other  justices  concurred. 
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Williams  «.  Eduunos. 

(Supreme  Court' of  Michigan.    Juno  7, 18S9.) 

Nbouobmcb — Etidbnos — Pboxihatb  Cicaa — In- 

STKDOTIONS — O  A  M  A0B8. 

1.  In  an  action  for  injuries  aUevad  to  have  been 
caused  by  ttie  negligence  of  the  driver  of  defend- 
ant's team  and  carriage,  evidence  that  the  driver 
was  not  addicted  to  the  use  of  intoxicating  liquors 
is  inadmissible,  where  defendant  is  allowed  to  give 
evidence  that  the  driver  was  not  intoxicated  at  or 
about  the  time  of  the  accident. 

2.  An  instruction  that  plaintiff  must  recover  if 
defendant's  servant  was  negligent,  unless  her  own 
negligence  was  the  proximate  cause;  that  "if  she 
was  guilty  of  that  negligence,  without  which  the 
accident  would  not  have  occurred, "  she  could  not 
recover;  but  that  if  the  driver  "alone  was  negli- 
gent, "and  his  negligence  occasioned  the  injury, 
plaintiff  should  recover, — is  correct,  and  not  open 
to  theobjection  that  it  charged  that  plaintiff  could 
recover  unless  her  own  negligence  was  the  sole 
proximate  cause  of  the  accident. 

8.  An  instruction  that,  "under  the  evidence  in 
this  case,  the  plaintiff  cannot  recover,  unless  *  *  * 
the  team  •  •  •  was  driven  too  rapidly  as  it  ap- 
proached the  crossing  where  the  accident  oc- 
curred," 1b  properly  refused  when  there  is  evi- 
dence that  the  driver  was  negligent  in  the  manage- 
ment of  the  team  otherwise  than  in  driving  too 
rapidly. 

4.  Where  it  appears  that  plaintiff  did  her  own 
washing  before  the  accident,  she  may  recover  for 
washing  done  for  her  by  her  sister  while  she  was 
unable  to  do  it  herself,  under  an  allegation  that  by 
the  injury  plaintiff  "was  hindered  and  prevented 
from  transacting  her  lawful  affairs  and  business, " 
and  a  charge  that,  if  plaintiff's  sister  did  her 
washing  as  a  gratuity,  it  could  not  be  considered 
'as  an  element  of  damages,  but  could  be  so  consid- 
ered if  the  sister  did  it  with  hope  of  reward. 

Error  to  circuit  court,  Wayne  county; 
Gkoroe  S.  Hoshek,  Judge. 

Action  for  personal  injuries  by  Emma 
Williams  against  John  0.  Edmunds.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror, 

F.  A.  Baker,  for  appellant.  Jamas  H. 
Pound,  for  appellee. 

Morse,  J.  The  defendant  is  the  proprie- 
tor of  a  livery  stable  in  the  city  of  Detroit. 
On  the  24th  day  of  December,  1886,  one  of 
bis  carriages,  driven  by  Daniel  Sullivan,  an 
employ^,  ran  over  the  plaintiff  at  a  street 
crossing  at  thecornerof  the  Campus  Martlus 
and  Monroe  avenue,  severely  injuring  her. 
The  substantial  ground  of  complaint  in  the 
plaintiff's  declaration  was  that  the  defend- 
ant, by  his  servant  Sullivan,  so  carelessly, 
rapidly,  and  improperly  drove,  governed,  and 
directed  his  carriage  and  horses,  that  by  and 
through  the  carelessness,  negligence,  and  im- 
proper conduct  of  the  defendant,  by  his  said 
servant,  the  said  horses  and  carriage  ran  and 
struck  the  said  plaintiff  with  great  force  and 
violence,  whereby  she  was  thrown  with  great 
force  and  violence  to  the  ground;  that  the 
defendant,  by  his  said  servant,  was  negligent 
in  this,  to-wit:  "That  by  and  through  his 
said  servant  he  recklessly  and  carelessly  drove 
said  horses  at  a  high  rate  of  speed,  and  did 
not  exercise  due  care  and  caution  towards 
the  safety  and  rights  of  pedestrian.s  and  oth- 
ers in  crossing  the  cross-walk,  whereon  said 
plaintiff  was  crossing  said  avenue  or  street, 
and  failed  and  neglected  to  keep  said  horses 


under  control,  so  that  they  conid  be  promptly 
checked  and  stopped  so  as  to  avoid  rnnning 
against  and  upon  the  plaintiff  and  other  pe- 
destrians. By  means  of  the  said  several 
premises  the  said  plaintiff  was  then  and  there 
greatly  bruised, "  eto.  The  plaintiff  recov- 
ered a  judgment  of  $3,500  in  the  Wayne  cir- 
cuit court,  wtiich,  upon  a  motion  for  new 
trial,  was  subsequently  reduced  to  93,000. 
The  plaintiff  claimed  that  between  the  hours 
of  5  and  6  o'clock  p.  h.,  as  she  was,  with  due 
care  and  caution,  crossing  the  street,  and 
when  she  was  on  the  cro3.sing,  about  mid- 
way between  the  sidewalk  and  the  street-car 
track,  she  was  knocked  down,  and  run  over 
by  the  horses  and  carriage  of  the  defendant. 
"I  was  knocked  down  by  horses  coming  fast. 
I  did  not  see  the  horses  before  they  struck 
me.  I  was  right  between  the  horses  before 
ever  I  saw  them.  I  was  knocked  so  quick  I 
hadn't  time  to  think  or  scream,  or  anything 
else. "  The  horses  stepped  upon  her,  and  one 
or  more  of  the  carriage  wheels  ran  over  her. 
She  testified  that  she  looked  up  and  down  the 
street  before  crossing,  and  saw  no  team  com- 
ing. "It  was  getting  kind  of  dark.  I  don't 
think  it  was  real  dark.  The  lights  were  lit. 
I  could  see  quite  a  ways  around  me;  I  don't 
know  liow  far.  I  didn't  dodge  at  all.  I  had 
no  time.  I  was  right  between  the  horses  be- 
fore I  noticed  them."  Henry  Yost,  and  his 
daughter  Maud,  14  years  old,  saw  the  occur- 
rence, as  did  also  a  l)oy,  Bennie  Binl)erg,  of 
tlie  same  age  as  Maud.  Yost  was  going  to- 
wards the  team,  but  did  not  see  them  until 
they  were  within  a  few  feet  of  plaintiff.  He 
thought  the  horses  were  going  at  the  rate  of 
10  miles  an  hour,  and  that  tbey  did  not  stop 
after  the  accident,  and  kept  up  alwut  the 
same  motion  until  they  passed  out  of  his 
sight.  His  daughter  corroborated  him.  Ben- 
nie Binl>erg  testified  that  the  horses  were  go- 
ing at  a  very  rapid  rate.  He  did  not  see  the 
driver  hold  them  up  before  or  when  he  came 
to  the  crossing.  "I  don't  remember  whether 
he  slackened  tlie  horses  or  not  after  they  had 
run  over  her."  Sullivan,  the  driver  of  the 
carriage,  testified  that,  obeying  the  instruc- 
tions from  the  livery  office,  lie  drove  that  aft- 
ernoon over  to  Oratiot  street  for  Mr.  Penni- 
raan  to  take  him  to  the  Michigan  Central  de- 
pot. He  drove  down  Farmer  street  to  Mon- 
roe avenue,  and  came  down  that  avenue  "at 
a  regular  gait.  When  1  was  coming  to  the 
crossing  about  the  length  of  the  carriage  I 
pulled  up  my  team  nearly  to  a  walk,  and 
there  was  a  large  crowd  on  the  cross-walk, 
passing, — six  or  seven  persons.  The  street 
was  very  crowded  that  night.  When  I  came 
up  to  the  cross-walk  this  woman  was  passing 
me, — was  past  me  some  two  or  three  feet, 
and  she  looked  around,  and  she  jumped  right 
back  again.  Of  course,  I  had  no  power  in  a 
moment.  Then,  wlien  I  saw  her  jump  back. 
I  turned  the  team  towards  the  street-car 
track.  I  turned  them  right  around,  and 
then  I  stopped  my  team,  and  I  slowed  down. 
There  was  a  furniture  wagon  on  Monroe  av- 
enue standing,  and  that,  fumituce  wagon 
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came  to  the  curb-stone,  sol  stopped  my  team, 
and  I  then  slowed  down.  There  was  a  lot 
of  rigs  passing, — coupes  and  oarrlagea  and 
everything, — and  I  went  down  as  far  as 
Woodward  avenne,  and  a  man  with  a  cntter 
came  up  to  me.  He  asked  my  name,  and  I 
gave  him  my  name  and  Mr.  Edmunds'  name, 
and  then  I  drove  to  the  depot."  He  was  ar- 
rested as  he  was  returning  to  the  livery  bam, 
going  back  the  way  he  came.  Mr.  Pennl- 
man,  who  was  inside  the  carriage,  testified 
that  he  felt  the  horses  slowing  up.  It  was  a 
close  carriage,  and  when  the  carriage  was 
nearly  standing  still  he  heard  some  one  scream. 
"The  driver  swung  his  horses  right  around 
the  other  way  to  the  left,  and  I  opened  the  door 
to  look  out,  because  the  horses  were  turned 
around,  so  I  could  see  out  that  door,  and 
I  saw  a  crowd  there,  and  something  on  the 
ground.  I  was  going  to  get  out,  and  them 
was  a  crowd  there,  and  I  said  •  go  on  to  the 
depot.'  " 

Upon  the  trial  the  defendant  offered  testi- 
mony tending  to  show  that  Sullivan  was  not 
addicted  to  the  use  of  intoxicating  liquors, 
and  what  his  reputation  was  as  to  his  being 
a  reckless  and  careless  driver  or  a  good, 
faithful  driver.  This  proposed  evidence  was 
excluded.  The  defendant's  counsel  in  this 
court  does  not  attempt  to  claim  that  he  was 
entitled  to  show  the  reputation  of  Sullivan  as 
a  driver,  but  he  argues  that  he  ought  to  have 
been  permitted  to  show  that  the  driver  was 
a  temperate  man,  and  not  in  the  habit  of  us- 
ing intoxicating  liquors.  He  bases  his  argu- 
ment on  the  fact  tliat  the  officer  who  arrested 
Sullivan  as  he  was  driving  back  from  the  de- 
pot was  allowed  to  testify,  as  were  others, 
that  he  was  under  the  influence  of  liquor. 
The  defendant  was  permitted  in  rebuttal  of 
this  evidence  to  show  that  Sullivan  was  not 
intoxicated  or  under  the  influence  of  liquor 
as  the  time  the  plaintiff's  witnesses  testified 
he  was.  Sullivan  also  testiiled  that  he  had 
not  been  drinking  that  day,  and  that  he  was 
not  in  the  habit  of  drinking  or  getting  drunk. 
We  think  the  condition  of  the  driver,  as  to 
being  drunk  or  sober  at  the  time  or  aboat 
the  time  of  this  accident,  was  a  proper  sub- 
ject of  investigation,  being  part  of  the  res 
gegtcB.  It  was,  not,  however,  necessary  or 
material  to  go  further  into  the  qoestion  of 
what  his  habit  was  as  to  the  use  of  intox- 
icating liquors,  or  whether  or  not  he  was  a 
temperate  man  in  the  opinion  of  other  people. 
It  would  have  raised  a  collateral  issue,  the 
determination  of  which  would  have  had  but 
slight,  if  any,  bearing  upon  the  question  at 
issue  in  the  case.  We  do  not  think  his  gen- 
eral character  for  sobriety  was  in  issue  or  ad- 
missible any  more  than  was  his  general  char- 
acter and  reputation  as  a  careful  driver.  The 
jury  were  only  concerned  with  his  condition 
and  manner  of  driving  on  the  day  in  question 
at  the  time  of  the  injury  to  plaintiff.  Fahey 
V.  Crotty,  63  Mich.  887,  29  3^.  W.  Rep.  876; 
Heland  v.  Lowell,  3  Allen.  407:  McCarty  v. 
Leary.  118  Mass.  509. 

Dr.  McLean  and  Dr.  Bichards  were  sent  by 


the  defendant,  at  one  time,  to  examine  plain- 
tiff, and  ascertain  the  nature  and  extent  of 
her  Injuries.  She  declined  to  submit  to  an 
examination.  Defendant's  counsel  claims 
that  he  was  not  permitted  to  show  what  took 
place,  and  what  was  said  between  the  doctors 
and  the  plaintiff.  An  examination  of  the 
record  shows  that  the  court  did  at  first  ex- 
clnde  this  testimony,  but  afterwards  Dr. 
Bichards  was  permitted  to  state  what  was 
said  and  done  there  without  objection. 

The  court  instructed  the  jury,  upon  the 
matter  of  the  contributory  negligence  of  the 
plaintiff,  that  if  they  found  that  she  "con- 
tributed in  any  way  to  this  accident,  that  her 
negligence  was  the  proximate  cause.  When 
I  use  the  words  'proximate  cause,'  because 
the  counsel  have  requested  me  to  charge  you 
that  she  must  recover  if  the  defendant's 
servant  was  negligent,  unless  her  negligence 
was  the  proximate  cause.  When  I  say  the 
proximate  cause,  I  mean  contributed  directly 
to  the  injury.  If  she  was  guilty  of  th^t  neg- 
ligence, iirtthout  which  the  accident  toould 
not  have  occurred,  why  then,  of  course,  she 
cannot  recover.  If  she  is  negligent,  or  if  she 
contributed  to  this  accident  by  her  negli- 
gence, why,  then,  of  course,  she  cannot  re- 
cover; but  if  the  defendant's  servant  or  driv- 
er, Mr.  Sullivan,  alone  was  negligent,  and 
his  negligence  occasioned  this  injury,  then 
she  is  entitled  to  recover  such  damages  as  I 
shall  hereafter  call  your  attention  to. "  The 
defendant's  counsel  objects  to  this  charge  as 
not  being  clear  and  distinct,  and  that  it.  In 
effect,  instructed  the  jury  that  the  plaintiff 
might  recover  unless  the  plaintiff's  negli- 
gence was  the  sole  proximate  cause  of  the  ac- 
cident. The  charge  is  not  open  to  this  con- 
straction.  When  the  court  instructed  the 
jury  in  the  language  that  I  have  italicized, 
that  the  plaintiff  must  show  that  Mr.  Sulli- 
van "alone  was  negligent,"  and  that  if  she 
was  "guilty  of  that  negligence,  without 
which  the  accident  would  not  have  occurred," 
it  seems  to  me  titat  the  jury  were  clearly  in- 
structed that  the  plaintiff  must  show  that 
the  sole  proximate  cause  of  the  accident  was 
the  negligence  of  the  defendant's  servant. 
If  the  plaintiff  made  such  a  case  that  the  jury 
were  satisfied  that  no  act  of  hers  contributed 
to  this  accident,  and  that  no  omission  on  her 
part  to  act  caused  it,  it  was  certainly  su£9- 
cient;  and  if  any  acts  of  hers  could  be  said  to 
have  contributed  to  the  injury,  or  any  failure 
of  hers  to  do  what  she  ought  to  have  done, 
then,  without  those  acts  or  any  of  them,  or 
if  she  had  done  what  she  ought  to  have  done 
under  the  circumstances,  the  injury  certainly 
would  not  have  happened.  If  she  was  care- 
less in  any  respect,  she  could  contribute  by 
such  carelessness  to  the  injury,  but  if  she 
was  not  careless  in  any  way  she  could  not 
contribute  to  it.  If  she  did  nothing  that 
helped  on  this  accident,  either  by  commission 
or  omission,  she  could  not  be  guilty  of  con- 
tributing to  it,  nor  l>e  said  to  have  done  any 
act  that  contributed  to  the  proximate  cause 
of  the  injury.    Suppose,  in  this  case,  that  it 


586 


NOBTHWSSTEBK  BBPOBTBB,  Voi,.  42. 


(Mich. 


waa  true  that  as  the  defendant's  serrant 
neared  the  crossing  the  plaintiff  bad  passed 
two  or  three  feet,  as  Sullivan  testifies,  l>e- 
yond  the  team  on  the  crossing,  and  she 
junaped  back,  as  lie  says,  in  front  of  the 
team,  and  this  should  tutve  been  found  as 
negligence  on  her  part.  The  accident  in 
that  case  would  not  liave  happened,  if  she 
had  not  jumped  back,  no  matter  how  careless 
Sullivan  might  have  t>een  on  his  approach  to 
the  crossing.  If  she  did  jump  back,  and  that 
act  of  hers  was  carelessness,  then  Sullivan 
might  also  have  been  careless,  and  the  care- 
lessness of  each  would  have  contributed  to  the 
accident.  Itseems  to  roe  that  her  negNgence, 
in  order  to  have  contributed  to  the  accident, 
must  have  been  some  act  or  acts  of  hers,  or 
omission  to  act  on  her  part,  without  which, 
as  in  the  language  of  the  trial  judge,  the  ac- 
cident would  not  have  occurred.  If  she 
could  not  have  saved  herself  by  any  act  which 
she  might  bavedone  under  the  circumstances, 
it  is  ditfBcult  to  perceive  why  she  should  be 
chargeable  with  negligence  for  not  doing  that 
which,  if  she  had  done  it,  would  not  have 
prevented  the  accident.  And  the  converse 
of  the  proposition  is  also  true  that  if,  under 
the  circumstances,  she  could  not  have  saved 
herself  by  omitting  to  do  anything  which  she 
did  do,  then  she  ought  not  to  be  charged  with 
negligence  for  doing  anything  which,  if  she 
had  not  done  it,  would  not  in  any  way  have 
prevented  the  accident  or  lessened  her  inju- 
ries. In  other  words,  if  she  could  have  pre- 
vented the  accident  or  lessened  the  injury  by 
anything  she  might  have  done  that  she  did 
not  do,  or  by  failing  to  do  anything  that  she 
did  do,  she  cannot  be  considered  guilty  of 
n^Iigence. 

The  defendant's  counsel  also  requested  the 
court  to  instruct  the  jury  as  follows:  "Under 
the  evidence  in  this  case,  the  plaintiff  cannot 
recover,  unless  yon  find  that  the  team  in 
qnestlon  was  driven  too  rapidly  as  it  ap- 
proached the  crossing  where  the  accident  oc- 
curred." This  was  not  given  as  requested. 
We  think  it  was  properly  refused.  If  the  de- 
fendant did  not  drive  too  rapidly,  there  was 
yet  evidence  in  the  case  to  go  to  the  jury 
tending  to  show  him  to  tiave  been  negligent 
in  the  management  and  control  of  his  team. 

The  coansel  also  insists  that  plaintiff  could 
not  not  recover  in  this  action,  under  the  dec- 
laration and  proofs,  for  the  washing  done  for 
her  by  her  sister,  which  she  was  unable  to 
do  for  herself.  Certain  ly  the  loss  of  her  serv- 
ices— her  inability  to  do  her  own  and  usual 
work  on  account  of  this  accident — was  com- 
petent to  be  shown  in  damages,  if  properly 
pleaded.  The  allegation  that  she  "was  hin- 
dered and  prevented  from  transacting  her 
lawful  affairs  and  business"  would  seem  to 
cover  it,  as  it  may  be  inferred,  I  think,  that 
this  woman,  if  able,  would  do  her  own  wash- 
ing. The  testimony  shows  that  she  did  do  it 
before  the  accident.  The  conrt  charged  the 
jury,  her  sister  having  done  it  for  her  since 
her  injury,  that  if  her  sister  did  It  as  a  mere 
gratuity,  on  account  of  her  relation  to  and 


friendship  for  plaintiff,  and  without  hope  of 
reward,  as  an  act  of  kindness,  it  could  not  be 
recovered  for  in  this  action,  but  if  the  sis- 
ter did  racb  washing  with  the  tiope  of  re- 
ward it  oould  Im  oonsidered  as  a  legitimate 
claim  against  the  defendant,  and  as  part  of 
the  damages  to  be  estimated  in  srriTing  at 
tiM  amonnt  of  the  verdict. 

It  Is  claimed  that  the  court  did  not  permit 
the  jury  to  consider  in  mitigation  of  damages 
what  the  plaintiff  had  received  from  the  de- 
fendant. We  find  this  claim  to  be  erroneous. 
Defendant  liad  paid  various  expenses  attend- 
ing plaintiff's  illness  from  her  injury,  and 
obligated  himself  to  pay  some  physicians' 
bills.  The  amount  paid  ont  was  shown  to 
have  been  about  $260.  The  court  plainly  in- 
formed the  jury  that  this  amonnt  must  be 
deducted  from  the  wh(deamount  found  to  be 
due  the  plaintiff  for  damages,  and  no  claim 
was  made  or  allowed  upon  the  trial  for  the 
bills  of  physicians  that  defendant  had  agreed 
to  pay.  We  find  no  error  in  the  case,  and 
the  judgment  must  be  atHrmed,  with  costs. 
The  other  justices  eoncorred. 


FiBST  Nat.  Bank  of  Stanton  v.  Suh- 

HEBS. 

(Supreme  Court  of  MUihAiian.    Jnne  7, 1889.) 

Chxttbl  Moktoao^— Cbamos  ov  Fossbssios — 

BiPiiByiir. 

1.  An  assignment  of  a  lease  of  the  mortgaged 
property,  by  a  chattel  mortragor  to  an  assignee  of 
the  mortgage,  with  authority  to  ooUeot  the  rents 
accruing  under  such  lease,  does  notoonstitnte  aueh 
a  ohange  of  possession  as  to  dispense  vrith  filing 
and  renewing  the  mortgage  as  required  by  statute, 
where  the  lessee  is  allowed  to  remain  in  actnal 
possession  of  the  mortgaged  property. 

8.  The  assignee  cannot  maintain  leplevia  against 
a  sherifT  who  has  levied  on  the  property  under  ez- 
ecuiion  against  the  mortgagor,  while  in  the  les- 
see's possession,  as  the  title  is  in  the  mortgagor, 
and  the  assignee  stands  only  in  the  positlon>ot  a 
mortgagee. 

Error  to  circuit  court,  Montcalm  oonnfy; 
Vernon  H.  Smith,  Judge. 

Replevin  by  the  First  National  Bank  of 
Stanton  against  Jacob  G.  Summers,  sheriff 
of  Montcalm  county.  Judgment  for  defend- 
ant, and  plaintiff  brings  error. 

If.  O.  Grinoold,  {Mitoht  A  Mfe&arry,  of 
counsel,)  for  appellant.  0eo.  8.  8te*re,  for 
appellee. 

LONO,  J.  This  is  an  action  of  replevin 
brought  to  recover  possession  of  a  quantity 
of  furniture  used  in  the  Grand  Central  Hotel 
at  Stanton.  The  defendant  is  sheriff  of 
Montcalm  county,  and  had  levied  upon  the 
property  by  virtue  of  an  execution  issued 
upon  a  judgment  against  one  Patrick  H.  Mo- 
Oarry.  Plaintiff  claimed  the  right  to  the 
possession  of  the  property  nnder  a  certain 
chattel  mortgage  executed  by  McGarry  to 
William  F.  Turner  for  83,500,  and  assigned 
by  Turner  to  it,  and  an  arrangement  by 
which  plaintiff  claimed  to  be  in  possession  of 
the  property  under  the  mortgage  at  the  time 
the  levy  was  made  b^  defendant  under  the 
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execution.  The  caooe  was  heard  before  the 
court  witliout  a  jury,  and  the  court  made  cer- 
tain findings  of  facts  and  law,  and  gave  judg- 
ment for  defendant.  The  caM  comes  to  this 
court  by  writ  of  error,  all  the  evidence  in  the 
ease  bdng  returned  In  the  record.  It  ap- 
pears that  Patrick  H.  McGarry  purchased 
this  property  some  time  in  March,  1886,  for 
some  #3,500,  obtaining  the  money  from  the 
plaintiff  to  make  the  purchase,  giving  his 
notes  to  it  for  the  same,  indorsed  by  William 
F.  Tamer.  In  order  to  secure  Turner  upon 
tliese  indorsements,  he  made  and  delivered  to 
him  on  March  11,  1886,  a  chattel  mortgage 
upon  the  furniture  for  $3,5U0.  This  mort- 
gage Turner  caused  to  be  filed  on  the  same 
day  in  the  office  of  the  city  clerk  of  Stanton. 
Odober  28, 18^6,  Turner  assigned  this  mort- 
gage to  the  plaintiff,  stating  therein:  "This 
itssignment  being  given  to  secure  the  pay- 
ment of  any  and  all  notes  given  by  P.  H.  Mo- 
Garry,  and  indorsed  by  me,  or  any  and  all  of 
the  renewals  of  the  whole  or  any  part  of  such 
notes."  Jauuary  31. 1887,  Turner  filed  an 
affidavit  of  renewal  of  this  mortgage  in  the 
oiUce  of  the  clerk  of  the  city  of  Stanton, 
claiming  to  be  the  owner  thereof,  and  that 
his  interest  in  the  chattels  remained  un- 
changed. Tliis  is  the  only  renewal  ever 
made  of  tlie  mortgage.  In  June,  1887,  Mo- 
Garry  leased  tike  Itotel  and  furniture  to  one 
^attenbeck  by  a  written  lease,  and  assigned 
the  lease  to  the  bank  by  a  writing  indorsed 
thereon.  At  the  time  this  lease  was  made 
and  assigned  to  the  bank  an  arrangement 
was  made  between  McQarry,  Kattenbeck,  and 
the  bank  that  Kattenbeck  should  thereafter 
pay  all  rents  to  the  bank,  and  an  inventory 
was  then  taken  of  the  property  covered  by 
the  mortgage,  and  given  over  to  the  bank; 
McGarry,  Kattenbeck,  and  Turner  all  agree- 
ing that  the  bank  should  from  tliat  time  have 
possession.  Kattenbeck  thereafter  kept  the 
hotel,  used  the  furniture,  and  was  in  actual 
possession  at  the  time  the  defendant  levied 
bis  execution  thereon. 

It  is  conceded  that  no  valid  renewal  of  the 
mortgage  Wiis  ever  made,  but  counsel  for 
plaintiff  insists  tliat  the  plaintiff  was  in  pos- 
session of  the  property  at  the  time  the  levy 
was  made,  and  therefore  entitled  to  main- 
tain this  suit  in  replevin,  though  the  mort- 
gage was  not  renewed  as  provided  by  statute. 
It  is  undoubtedly  true  that  if  there  is  an  act- 
ual delivery  of  tlie  property  mortgaged  over 
to  the  mortgagee,  and  an  actual  and  contin- 
ued change  of  possession,  there  is  no  need  of 
filing  or  renewing  the  mortgage  under  the 
common-law  rule,  as  actual  possession  is 
equivalent  to  filing  and  renewing  under  the 
stiitute.  Our  statute  providing  for  the  filing 
and  renewal  of  chattel  moitgages  was  in- 
tended to  do  away  with  the  necessity  of  de- 
livery, and  to  enable  the  mortgagor  to  retain 
possession  until  default.  But  is  there  such 
jiossession  shown  here?  Three  witnesses 
testify  to  the  arrangement.  Connsel  for 
plaintiff  summarize  this  testimony  in  their 
brief,  wbicli  is  substantially,  as  shown  by  the 


record,  as  follows:  William  F.  Turner  says: 
"  The  property  in  question — the  hotel  f  urni- 
tura— was  leased  with  the  hotel  to  Katten- 
beck.  Aiter  that  there  was  an  arrangement 
made  with  the  bank.  An  invoice  was  taken 
of  the  property,  and  turned  over  to  the  bank, 
and  the  bank  was  to  take  charge  of  the  prop- 
erty, and  collect  all  the  rents  paid  under  the 
lease.  The  talk  and  arrangement  was  that 
the  bank  was  to  have  possession  of  the  prop- 
erty. An  arrangement  was  made  that  the 
bank  should  take  possession  of  the  furniture. 
He  turned  it  right  over  to  the  bank.  He 
turned  it  over  to  collect  the  rent  as  payment, 
and  to  secure  them, — the  bank."  Norman 
L.  Shepard,  vice-president  of  the  bank,  testi- 
fied:  "The  hotel  furniture  was  tamed  over 
to  the  bank  to  look  after,  collect  the  rent,  and 
handle  it.  This  arrangement  was  in  force 
till  suit  was  brought,  lie  said:  'I  want  you 
to  take  this  property,  take  care  of  ii;,  look 
after  this  matter,  collect  rents, 'etc."  A.  D. 
F.  Gardner,  cashier  of  the  bank,  says  he 
wished  to  turn  the  possession  over  to  the 
bank.  "The  matter  was  talked  over  thor- 
oughly, and  the  understanding  was  that  the 
possession  and  the  control  of  the  furaitore 
should  be  given  to  the  bank."  This  is  sub- 
stantially all  the  testimony  given  on  the 
question  of  possession  by  plaintiff.  It  ap- 
pears, however,  that  before  this  arrangement 
was  made  McGarry  had  leased  all  the  prop- 
erty to  Kattenbeck  by  a  written  lease,  and 
Kattenbeck  was  in  possession  thereunder, 
using  the  furniture  in  connection  with  the 
hotel,  and  continued  to  do  so  up  to  the  time 
the  levy  was  made.  None  of  the  property 
was  moved,  and  no  arrangement  appears  to 
have  been  made  then  to  disturb  Kattenbeck 
in  his  possession.  All  the  plaintiff  received 
was  an  assignment  of  the  lease,  with  author- 
ity to  collect  rents  from  Kattenbeck  thereun- 
der, plaintiff  simply  stepping  into  the  shoes 
of  McGarry,  so  far  as  the  rights  under  ttie 
lease  were  concerned.  It  to^  no  convey- 
ance of  the  title  from  McGarry,  and  the  act- 
ual possession  and  control  remained  in  Kat- 
tenbeck. The  plaintiff  then  stood  in  position 
of  assignee  of  the  lessor  of  tlie  property,  with 
authority  to  collect  rent,  and  also  aa  assignee 
of  the  mortgagee  at  the  time  of  the  levy;  the 
mortgcige  under  which  it  claimed  not  having 
been  renewed,  as  provided  by  the  statute. 
We  do  not  think  there  was  any  evidence 
showing  such  actual  and  continued  change 
of  possession  of  the  property  mortgaged  aa  to 
do  away  with  the  requirements  of  the  statute 
fur  the  filing  and  renewal  of  the  mortgage. 
The  plaintiff  could  have  protected  its  rights 
by  renewing  its  mortgage,  as  provided  by 
statute.  This  it  failed  to  do.  As  was  said 
by  this  court  in  Anderson  v.  Brenneman,  44 
Mich.  198,  6  N.  W.  Uep.  222:  "Under  such 
circumstances,  where  doubts  exist,  they  must 
lie  solved  in  favor  of  the  purduiser  or  cred- 
itor, and  against  the  mortgagee,  tiecause  he. 
having  power  to  protect  himself  fully  and 
prevent  others  from  being  deceived,  has  not 
done  so."  /         ^^i^ 
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The  possession  being  in  Mr.  Eattenbeck 
at  the  time  of  the  levy,  and  he  being  entitled 
to  possession  under  his  lease  at  that  time, 
the  plaJntifF  could  not  maintHin  the  action  of 
replevin.  Even  if  this  were  not  so,  and  the 
mortgage  was  a  valid  one,  yet  it  is  shown  by 
the  record  that  the  title  was  in  McGarry,  the 
judgment  creditor  and  the  plaintiff  standing 
only  in  the  position  of  a  mortgagee  to  the 
propei-ty.  The  of&cer  had  the  right  to  take 
possession  under  his  execution,  and  detain  the 
goods  as  against  the  mortgagee,  for  the  time 
prescribed  by  law  for  bringing  them  to  sale 
on  the  execution.  We  think  the  court  below 
was  not  in  error  in  finding  a  judgment  in 
favor  of  the  defendant.  The  judgment  must 
be  affirmed,  with  costs.  The  other  justices 
concurred. 


DuQAN  V.  St.  Paul  ft  D.  B.  Co. 

{Supreme  Court  of  Minnesota.    May  81,  1889.) 

NBQUOKircE — Proziuatb  Cacsb. 

Complaint  lietd  sufflcient  to  show  on  Its  face 
that  the  alleged  wronirful  act  of  the  defendant 
was  the  proximate  cause  of  the  Injury  complained 
of. 

(Sullabua  by  the  Court) 

Appeal  from  district  court,  St.  Louis 
county;  Stearns,  Judge. 

Action  by  Johanna  Dugan  against  the  St. 
Paul  &Duluth  Bailroad  Company,  to  recov- 
er for  personal  injuries.  The  complaint,  in 
substance,  alleged  that  defendant,  while  us- 
ing and  operating  one  of  its  locomotives  at  a 
certain  point  where  defendant's  tracks  cross 
a  certain  avenue  in  the  city  of  Duluth,  did. 
In  violation  of  city  ordinance  No.  28,  entitled 
"Ballroads,"  unlawfully  and  negligently 
blow  the  steam-whistle  of  said  locomotive 
near  said  crossing,  and  within  the  limits  pre- 
scribed by  said  ordinance,  and  the  same  was 
not  so  blown  as  an  alarm  of  fire,  or  to  any 
person  or  object  on  defendant's  track;  and 
that  defendant  did  then  and  there  carelessly, 
negligently,  wantonly,  and  recklessly  cause 
the  whistle  to  be  furiously  blown  off,  with  a 
frightful  noise,  near  a  certain  team  of  horses 
attached  to  a  wagon,  and  did  violently  fright- 
en said  team  of  horses,  and  cause  them  to 
become  unmanageable,  and  to  run  away; 
and  that  the  careless,  negligent,  and  unlaw- 
ful blowing  of  said  whistle  was  the  sole 
cause  of  said  team  running  away;  and  that 
by  reason  thereof,  and  without  negligence  on 
the  part  of  said  driver,  said  team  ran  away, 
and  ran  down  a  certain  avenue,  and  ran 
against  plaintiff,  without  negligence  on  her 
pari,  and  struck  her  with  gi;eat  violence  on 
the  bead  and  shoulder,  and  threw  her  to  the 
ground  in  an  insensible  condition ;  and  that 
she  was  badly  bruised  and  wounded  about 
the  head  and  neck,  producing  and  causing  a 
severe  concussion  of  the  brain,  and  injury  to 
the  head  and  spine;  that  thereby  she  became 
permanently  injured,  to  her  damage  in  the 
sura  of  $10,000.  From  an  order  overruling 
a  demurrer  defendant  appeals. 


Ensign,  Cash  >t  WflHams,  for  appellant. 
Ednon,  Warner  A  Hanks,  for  respondent. 

Yandbrbubgb,  J.    The  only  question  in 

the  case  is  whether  the  injury  for  which  plain- 
tiff seeks  to  recover  is  shown  by  the  complaint 
to  be  the  natural  and  proximate  result  of  the 
alleged  wrongful  act  of  the  defendant. 
Tliough  it  is  not  directly  alleged  that  the  ac- 
cident was  caused  thereby,  we  think  it  is 
clearly  implied,  and  the  complaint,  though 
subject  to  some  criticism,  is  not  demurrable. 
The  proof  of  the  facta  stated  would  support  a 
verdict  in  plaintiff's  favor.  It  appears  that 
the  defendant  was  responsible  for  the  run- 
away, and  that  the  team  which  was  frightened 
by  the  blowing  of  the  locomotive  whistle,  be- 
came unmanageable,  and  ran  over  the  plain- 
tiff on  the  same  street,  without  her  fault,  or 
that  of  the  driver,  who  could  not  control  it. 
The  statement  of  facts  shows  a  direct  con- 
nection l)etween  the  wrongful  act  of  the  de- 
fendant and  the  injury  to  the  plaintiff  as  the 
effect  thereof.  Camptiell  v.  Stillwater,  82 
Minn.  811,  20  N.  W.  Eep.  320;  Bott  v. 
Pratt,  83  Minn.  324,  23  N.  W.  Bep.  237; 
Railroad  Co.  v.  Kellogg,  94  U.  S.  469.  Or- 
der affirmed. 


Vamdeb  Lindb  et  al.  «.  Canfield  «t  al. 

(.Supreme  Court  of  ItHnnesota.    May  81, 18Si>.) 

Tix-Su.B— Crxtificatk. 

Upon  a  tax  Jndgment  sale  made  by  the  county 
auditor  under  Laws  1874,  It  was  necessary  that  the 
certificate  issued  to  a  purchaser  or  to  the  state 
should  recite  that  each  tract  or  parcel  was  first 
offered  to  the  bidder  who  woold  pay  tlie  amount 
for  which  It  was  to  be  sold  for  the  shortest  tenn  of 
years,  etc.  This  was  a  matter  of  substance,  and  a 
certificate  which  did  not  show  on  its  face  that  this 
provisioa  of  the  statute  in  respect  to  the  sale  had 
been  complied  with  is  invalid,  and  no  evidence  of 
title.  It  cannot  be  helped  by  parol  evidence,  and 
is  insulflcient  to  set  the  statute  of  Umitationa  in 
motion.  Where  such  certificate  waa  admitted  in 
evidence,  and  the  particular  defect  overlooked  at 
the  trial,  it  was  not  error  for  the  court  to  grant  a 
new  trial  on  the  ground  of  the  insuffioieney  of  the 
evidence  to  show  that  the  party  olaimtng  under 
such  tax  certificate  bad  acquired  title,  though  the 
adverse  party  had  consented  to  Its  admission  at 
evidence  under  a  mistake  of  Its  legal  effect. 

{Sullabu*  by  the  Court) 

Appeal  from  district  court,  Wright  coun- 
ty; LOCHREN,  Judge. 

Action  by  William  Yander  Linde  and 
others  against  A.  O.  CanQeld  and  others. 
Judgment  for  defendants,  and  from  an  order 
granting  a  motion  for  a  new  trial  they  ap- 
peal. 

A.  C.  Brown,  for  appellants.  Joseph  T. 
Avery,  for  respondents. 

Vandeirburgh,  J.  The  plaintiffs  were 
owners  of  the  legal  title  of  the  premises,  and 
still  continue  to  be  such,  unless  the  defend- 
ants have  acquired  title  through  a  state  as- 
signment certificate  issued  under  Laws  1874, 
c.  1,  §  128,  l)y  the  auditor  of  the  county  of 
Wright.  The  land  was  bid  in  for  the  state, 
and  the  principal  question  upon  this  appe.il 
is  the  sufflciency  of  the  certificate  of  sale  is- 
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sued  to  the  state,  and  the  effect  of  ita  admis- 
sion in  evidence.  It  was  issued  upon  the 
sale  for  delinquent  taxes  levied  in  1873,  made 
August  10, 1874.  The  certificate  is  set  out 
in  full  in  the  record,  and  the  respondents 
claim  that  it  is  defective  in  matters  of  sub- 
stance, and  not  in  conformity  with  the  stat- 
ute then  in  force.  Gen.  Laws  1874,  c.  1, 
§  124.  The  certificate  required  by  that  sec- 
tion is  an  essential  muniment  of  title,  and, 
in  order  to  become  operative  as  a  convey- 
ance, it  is  necessary  that  it  should  appear 
therefrom  that  the  provisions  of  law  in  re- 
spect to  the  sale  have  been  complied  with,  as 
recited  in  the  statutory  form.  Philbrook  t. 
Smith,  41  N.  W.  Rep.  545;  Gilflllan  v.  Ho- 
bart,  35  Minn.186,  28  N.  W.  Rep.  222.  It 
is  made  the  evidence  of  the  sale,  and  passes 
"to  the  purchaser  or  the  state  the  estate 
therein  expressed,  without  any  other  act  or 
deed  whatever. "  It  depends  for  its  force  and 
validity  upon  the  statute,  and  it  Is  only 
"such  certificate"  as  the  statute  directed  to 
issue  that  amounts  to  a  conveynnce  under 
the  tax  judgment  and  sale,  and  that  is  made 
prima  facie  evidence  that  all  the  require- 
ments of  law  with  respect  to  the  sale  liave 
been  complied  with.  The  act  of  1874,  §  123, 
required  the  auditor  to  offer  each  piece  or 
parcel  to  the  bidder  who  would  pay  the 
amount  for  which  it  was  to  be  sold  for  the 
shoitest  term  of  years,  and  the  certificate. 
Section  124  was  required  to  recite  the  fact 
that  such  offer  was  so  made.  In  the  certifi- 
cato  in  question  there  is  nn  entire  omission 
of  any  such  recital.  It  is  therefore  defective 
in  a  particular  which  the  legislature  made  a 
matter  of  substance,  and  it  follows  that  it  is 
invalid  as  a  statutory  certificate  of  sale  and 
conveyance,  and  was  incompetent  evidence 
for  any  purpose  in  the  case.  Oilfillan  v. 
Hobart,  supra;  Farnharo  v.  Jones,  82  Minn. 
8.  19  N.  W.  Bep.  88. 

It  could  not  be  aided  by  parol  evidence, 
and  It  was  too  late  to  obtain  a  new  certifi- 
cate. This  certificate,  if  the  proper  objection 
bad  been  made,  would  undoubtedly  have 
been  rejected,  when  offered  as  evidence. 
The  only  difference,  however,  is  that  in  that 
case  the  court  would  have  ruled  it  to  be  in- 
competent, while  now  in  determining  its 
legal  effect  it  is  held  to  be  invalid.  It  is 
only  upon  the  production  of  the  statutory 
certificate  In  legal  form  that  the  burden  of 
proof  is  shifted,  and,  in  the  absence  of  such 
certificate,  there  was  no  proof  of  a  completed 
sale,  and  none  that  the  title  had  passed  out 
of  the  previous  owners,  and  hence  there  was 
nothing  to  set  the  three-years  limitation  pro- 
vision in  motion.  Farnham  v.  Jonps,  supra, 
and  cases;  Sanliorn  v.  Cooper,  81  Minn.  310, 
17  N.  W.  Kep.  856.  It  is  evident  that  this 
defect  was  overlooked  by  counsel  for  the 
plaintiff,  and  the  court  at  the  trial,  and  the 
objection  to  its  reception  made  on  other 
grounds  was  overruled.  It  was  therefore 
assumed  to  be  prima  facte  evidence  that 
the  provisions  of  law  in  respect  to  the  sale 
had  been  complied  with,  and  the  plaintiffs' 


attorney  conceded  at  the  trial  that  such  was 
its  legal  effect.  The  court  rendered  judg- 
ment for  the  defendant  upon  the  assumption 
that  the  certificate  was  regular,  and  after- 
wards granted  plaintiffs'  motion  for  a  new 
trial,  upon  terms.  In  this  we  think  there 
was  no  legal  error.  The  admission  of  the 
plaintiffs'  counsel  did  not  relate  to  any  mat- 
ter of  fact.  The  defendants  were  not  preju- 
diced. The  parol  evidence  which  they  pro- 
posed to  offer  in  connection  with  the  certifi- 
cate was  incompetent,  and  presumably  would 
not  have  been  received.  The  evidence  did 
not  support  the  findings  and  judgment,  and, 
in  so  far  as  the  effect  of  plaintiffs'  admission 
is  concerned,  it  was  no  abuse  of  discretion  in 
the  trial  court  to  disregard  it,  and  grant  a 
new  trial,  in  view  of  the  mutual  misappre- 
hension and  mistake  of  the  court  and  coun- 
sel.   Order  affirmed. 


McCoNNBLi.  et  al  v.  Rakness  et  al. 

(Supreme  Court  of  Minnesota.    Jnne  4, 1889.) 

Appbalabj,!  Order — Qarnisbmbnt — Assiqniumt 
roR  Benefit  or  Crsditoss. 

1.  An  order  made  by  the  district  ooort,  which 
simply  discharges  a  (^amisbee  after  ezamiQation, 
Ib  an  appealable  order. 

a.  In  a  deed  of  assignment  made  by  the  defend- 
ant he  directed — FVsf,  the  payment  of  the  costs 
and  expenses  of  executing  the  trust:  «econd,  the 
payment  and  discharge  of  the  debts  of  all  oreditot* 
who  should  flle  releases  of  tiieir  claims  against 
him,  and  of  those  who  should  "otherwise  be  or  be- 
come entitled  to  payment  of  their  claims ; "  and  if, 
after  the  payment  of  all  costs  and  charges,  and  a 
payment  in  fuU  of  all  bis  debts  and  habiUttes, 
there  should  be  a  surplus,  then,  tMrdAt  should  iM 
repaid  to  the  assignor,  defendant.  The  deed  did 
not  recite  the  existence  of  facts  whloh  would  au- 
thorize an  assignment  under  the  insolvency  act, 
c.  148,  Oen.  Laws  1881,  |  1,  nor  did  such  facts  ex- 
ist. Held,  that  the  assignment  was  fraudulent 
and  invalid,  as  against  such  of  the  defendant's 
creditors  as  elected  to  ignore  it. 

OyUabus  by  the  Court.) 

Appeal  from  district  court,  Murray  coun- 
ty; Perkins,  Judge. 

Action  by  W.  W.  P.  McConnell  and  oth- 
ers against  O.  K.  Rakness  and  others. 
From  an  order  discharging  a  garnishee  plain- 
tiffs appeal. 

Lorin  Cray  and  J.  L.  Washburn,  for  ap- 
pellants.   Wilson  Boret,  for  respondents. 

Collins,  J. .  The  plaintiffs  in  this  case 
appeal  from  an  order  maile  in  the  district 
court  releasing  and  discharging  a  garnishee, 
after  examination,  from  all  liability  under 
proceedings  in  garnishment.  The  respond- 
ents contend,  upon  the  authority  of  Croft  v. 
Miller.  26  Minn.  317,  4  N.  W.  Rep.  46,  that 
such  an  order  is  not  appealable,  and  hence 
the  appeal  should  be  dismissed.  In  that  case 
the  attempt  was  made  to  remove  to  this  court 
an  order  for  judgment  against  a  garnishee. 
In  holding  that  it  could  not  be  done,  but  that 
judgment  as  directed  must  first  be  entered, 
and  an  appeal  taken  from  such  judgment, 
this  court  followed  several  cases, — particu- 
larly mentioned  in  its  opinion, — in  which 
the  same  question  bad  been  raised  in  the  or- 
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dlawy  dvil  action.  Section  197,  o.  66,  Gen. 
St.  1878,  authorizes  an  appeal  by  an  ag- 
grieved party  to  these  proceedinga  from  an 
order  or  from  a  final  judgment.  Section  187 
of  the  fianie  chapter  directs  th6  entry  of 
judgment  against  a  garnishee  in  case  he  is 
declared  liable  by  the  court,  while  section 
175  forbids  further  proceedings,  without  the 
permission  of  the  court,  in  certain  cases,  and 
whenever,  upon  full  disclosure,  a  liability  is 
denied  by  the  garnishee;  and  section  177  au- 
thorizes the  discharge  of  a  garnishee,  if  it  ap- 
pears that  he  ought  not  to  be  held.  As  the 
statute  does  not  compel  a  garnishee  to  obey 
a  summons  unless  his  fees  for  mileage  and 
one  day's  attendance  are  tendered  or  paid  In 
advance,  it  may  be  stated  as  the  rule  that, 
upon  his  discharge,  the  garnishee  has  no  fur- 
ther claims  for  fees  of  any  description,  ex- 
'  cept,  possibly,  in  the  cases  mentioned  in  sec- 
tions 190-194.  It  follows  that  if  judgment 
must  be  entered  upon  a  discharge  it  would 
not  be  for  money,  bat  a  simple  repetition  of 
the  order, — a  mere  ceremony.  We  are  of  the 
opinion  that  such  an  entry  is  not  contem- 
plated by  the  statut«,  and  this  view  is 
strengthened  by  knowledge  of  the  fact  that 
no  sncb  practice  has  been  customary  during 
the  many  years  the  statute  has  been  in  force. 
To  sustain  the  order  of  the  district  court 
discliarging  the  garnishee,  the  instrument 
under  which  he  claimed  to  hold  the  property 
of  the  defendant  lUikness  must  be  declared  a 
general  assignment  without  preferences,  and 
valid  under  the  provisions  of  the  statute 
(title  8,  c.  41.  Qen.  St.  1878)  which  regulates 
such  assignments.  It  cannot  be  adjudged 
good  under  the  terms  of  the  insolvency  act, 
(chapter  148,  Qen.  Laws  1881,)  for  the  facts 
which  alone  authorized  an  assignment  under 
that  act  (see  section  1)  are  not  recited  in  the 
deed  of  assignment,  nor  did  they  exist.  But 
by  its  terms  the  assignee  was  directed  to  first 
pay  and  discharge  the  expenses  of  executing 
and  carrying  into  effect  the  trust,  including 
his  own  compensation,  and,  "teeond,  pay 
and  discharge,  in  the  order  and  precedence 
provided  by  law,  all  the  debts  and  liabilities 
now  due,  or  to  become  due,  from  said  party 
of  the  first  part,  together  with  all  interest 
due  or  to  become  due  tliereon,  to  all  his  cred- 
itors who  shall  file  releases  uf  their  debts  and 
claims  against  the  said  party  of  the  first  purl, 
or  who  sliall  otherwise  be  or  become  entitled 
to  payment  of  their  claims  out  of  the  proper- 
ty and  effects  hereby  assigned  according  to 
law  and  the  statute  in  such  case  made  and 
provided;  and,  if  the  residueof  said  proceeds 
shall  not  be  sufficient  to  pay  said  debts  and 
liabilities  and  interest  in  full,  then  to  apply 
the  same,  so  far  as  they  will  extend,  to  the 
payment  of  the  said  debts  and  liabilities  and 
interest,  proportionably  to  their  respective 
amounts,  according  to  law  and  the  statutes 
in  such  case  made  and  provided;  and  if.  after 
payment  of  all  the  costs,  charges,  and  ex- 
penses attending  the  execution  of  said  trust, 
and  the  payment  and  discharge  in  full  of  all 
Um  lawful  debts  owing  by  the  said  party  of 


the  first  port,  of  every  descriptioB,  there  shaQ 
be  any  surplus  of  the  said  proceeds  remain- 
ing in  the  hands  of  the  party  of  the  second 
part,  then,  third,  repay  such  surplus  to  the 
ptarty  of  the  first  part,  his  executors,  admin> 
istrators.  or  assigns. "  U,  by  the  use  of  the 
quoted  language,  creditors  were  required  to 
execute  and  file  releases  of  their  claims  as  a 
condition  to  participating  in  a  distribution 
of  the  trust  fund,  ihe  assignment  was  inval- 
id, as  to  those  who  elect  to  ignore  it,  as  have 
these  plaintiffs;  and  they  have  the  right  to 
proceed  by  garnishment  to  reach  and  subject 
the  assigned  property,  or  its  proceeds  in  the 
hands  of  the  assignee,  to  the  liquidation  of 
their  judgment.  May  t.  Walker.  85  Minn. 
194,  28  N  W.  Rep.  252.  The  effect  of  that 
unauthorized  part  of  the  instrument  which 
exacts  from  the  creditor  who  desires  to  share 
in  the  estate  a  release  of  bis  claim  would  not 
be  regarded  as  uncertain,  as  is  demonstrated 
in  the  case  just  cited,  were  it  not  for  the 
clause  which  closely  follows  it,  and  provides 
for  the  payment  of  all  "  who  shall  otherwise 
be  or  become  entitled,"  etc.  In  view  of  the 
fact  that  upon  reading  the  deed  of  assign- 
ment a  creditor  might  naturally  conclude 
that  the  assignor's  property  had  been  seized 
in  attachment,  or  levied  upon  by  virtue  of 
an  execution,  or  that  garnishment  proceed- 
ings had  been  commenced  against  him, 
whereupon  he  had  assigned  under  the  in- 
solvency act  of  1881,  and  in  view  of  another 
fact,  that  under  that  act,  g  10,  there  may  be 
persons  who  "otherwise"  become  entitled  to 
payment,  and  to  whom  this  ambiguous  clause 
might  well  apply,  weare  obliged  to  pronounce 
this  assignment  fraudulent  and  void.  In 
the  recent  case  of  In  re  Bird,  40  N.  \V.  Rep. 
827,  the  assignors  claimed  that,  as  their  deed 
of  assignment  contained  recitals  which,  if 
the  facts  existed,  established  their  right  to 
demand  releases  from  tlieir  creditors,  before 
the  latter  were  entitled  to  dividends,  such  re- 
leases should  be  filed,  although  the  deed  im- 
posed no  such  condition,  and  was  wholly  si- 
lent Dpon  the  subject.  This  court  then  said 
that  the  "distribution  must  follow  the  de- 
clared terms  of  the  trust.  Creditors  have  a 
right  to  be  informed  by  the  assignment  it- 
self what  its  conditions  are.  and  on  what 
terms  they  are  entitled  to  share  in  its  bene- 
fits, and  not  have  their  rights  left  in  a  state 
of  uncertainty,  and  dependent  upon  the  exist- 
ence or  non-existence  of  certain  extraneous 
facts,"  These  expressions  are  pertinent  to 
the  case  at  bar.  The  obnoxious  conditions 
of  distribution  were  declared  in  the  deed,  and 
by  it  creditors  were  advised  that  releases 
were  required.  They  could  only  learn  to  the 
contrary  by  investigation  into  matters  out- 
side of  the  assignment  itself,  and  by  discov- 
ering the  non-existenoe  of  &cta  which  alone 
would  justify  an  assignment  under  the  act 
of  1881.  The  subsequent  declaration  in  the 
deed,  that  the  surplus  should  not  be  returned 
to  the  assignor  until  his  debts  were  paid  in 
full,  did  not  do  away  with  the  condition  pre- 
viously and  explicitly  stated  and  imposed. 
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The  order  ia  ravened,  aad  the  case  remand- 
ed, with  instructions  that  the  district  court 
proceed  against  the  garnishee  in  the  manner 
prescribed  by  law. 


Nichols.  Shepaxd  &  Co.  t>.  WAoennroBTa. 
<Su]»r*me  Court  of  Minnetota.  Hay  81,  1889.) 
AOBHT's  LuBit-trr  to  Principai<— Ras  Acjddi- 

CATA.— VkROIOV. 

1.  Under  a  contract  of  agency  for  tHe  Bale  of 
machinerT,  wherein  It  was  stlpQlated  by  the  de- 
fendant that  he  would  not  deliver  the  possession 
to  any  purchaser  or  other  person,  or  permit  the 
use  01  any  machinery  Intmsted  to  him  until  the 
same  was  fully  paul  for  in  cash  or  notes,  and  In 
case  he  did  so  that  he  would  be  directly  responsi- 
ble for  the  payment  of  the  price  thereof  with  In- 
tereat,  held,  tnat  upon  a  breach  of  such  oontraot 
by  defendant  a  cause  of  action  arose  in  plaintiffs' 
faror  for  the  contract  price  of  machinery  so  de- 
livered, and  upon  payment  therefor  to  the  plain- 
tiffs by  defendant,  as  required  by  the  contract,  the 
defendant  might  be  subrogated  to  the  rights  of  the 
plaintiffs  in  respeot  to  such  maohinery. 

8.  Where  the  plaintiffs  were  defeated  in  an  action 
0}X>n  a  contract  for  the  sale  of  machinery  made 
in  their  behalf  by  defendant  as  their  agent,  on  the 
ground  of  his  alleged  fraud  in  proeuring  toe  con- 
tract, such  contract  appearing  upon  its  f  aoe  to  be 
in  conformity  with  plaintiffs'  Instructions,  held, 
that,  if  the  alleKations  of  fraud  are  true,  such  con- 
tract also  operated  as  a  fraud  upon  the  plaintiffs, 
and  rendered  defendant  liable  to  them  for  the  oosts 
uid  damages  sustained  in  consequence  thereof: 
but  that.  In  an  action  therefor  against  defendant, 
the  latter  not  being  a  party  to  the  former  salt,  the 
allogationa  of  fraud  must  be  established  by  plain- 
tiffs, as  well  as  the  fact  that  the  issue  thereon  was 
litigated  and  determined  in  the  former  salt,  and 
tbat  the  judgment  record  therein  was  onljr  eri- 
denca,  aa  agraist  defendant,  of  the  fact  of  the  te- 
coverr,  and  the  amount  thereof,  aad  the  laauas 
raised  by  the  pleadings  In  that  action. 

S.  Where  the  jury  were  directed  by  the  oourt  to 
And  specialty  in  answer  to  certain  oiaterial  quas- 
UoBS  submitted  to  them  for  their  oon^eration, 
and  the  jnrr  brlM  la  a  general  verdict  without 
answering  them,  the  court  is  not  at  liberty  with- 
out the  consent  of  the  parties  to  withdraw  or  dis- 
resanl  them,  and  U  aot  flaally  answered  it  will  be 
held  equivalent  to  a  finding,  as  to  tiie  matters  in- 
volved therein,  against  the  party  having  the  bur- 
den of  t>roof . 

(Syllabua  by  the  Court) 

Appeal  from  district  conrt,  McLeod  coun- 
ty; Edson,  Judge. 

R.  U.  McClelland,  for  appellant.  Willis, 
Nelson  &  Speel,  (John  W.  Willis,  of  coun- 
sel,) for  respondent. 

Yanderbukoh,  J.  The  record  discloses 
the  following  facts :  The  plaintlfls  are  man- 
ufacturers of  farm  machinery  at  Battle  Creek, 
Mich.  In  May,  1886,  the  defendant  entered 
into  the  written  contract  with  them,  de- 
scribed in  the  complaint,  under  which  he  un- 
dertook to  act  as  their  agent  for  the  aale  of 
their  machinery  on  commission,  which  con- 
tract contained  the  following  stipulation: 
"  The  party  of  the  second  part  expressly  agrees 
that  he  will  not  deliver  any  of  said  machin- 
ery, or  part  of  same,  to  any  customer,  or 
other  person,  nor  use  or  permit  the  use  of 
same,  l>efore  it  is  fully  settled  for  by  cash 
or  note  and  mortgage,  as  herein  required. 
In  case  of  the  violation  of  the  foregoing  par- 
agrapii,  said  party  of  the  second  part  agrees 


to  pay  said  party  of  the  flist  part  the  full 
price  of  said  machinery,  together  with  ttie 
interest  at  10  per  cent,  per  annum  from  the 
day  of  delivery,  and  waives  all  claims  nnder 
warranty,  and  agrees  to  protect  the  party  of 
the  first  part  from  all  claims  on  any  machin- 
ery so  delivered  without  settlement;  and  far- 
ther agrees  to  pay  said  party  of  the  first  part 
for  any  service  rendered,  or  oosts  or  expenses 
incurred,  by  said  first  party  on  such  machin- 
ery. "  It  is  clear,  from  an  inspection  of  these 
provisions  of  the  contract,  that  upon  the 
breach  by  defenditnt  of  the  conditions  in  re- 
spect to  the  delivery  of  machinery,  without 
a  settlement  therefor,  a  cause  of  action  for 
the  price  tliereof  arose  against  him,  and  upon 
the  payment  thereof  the  defendant  would  be 
subrogated  to  the  plaintiffs'  rights  to  recover 
such  mac-tiinery,  or  the  price  thereof.  The 
answer  admits  the  execution  of  a  contract  for 
the  sale  of  machinery  containing  these  pro- 
visions. The  action  is  brought  for  a  breach 
thereof  on  defendunt's  part,  and  to  recover 
of  him  the  price  of  machi  nery  alleged  to  have 
been  delivei«d  in  violation  of  the  agreement, 
and  for  other  damages.  The  plaintiffs  secured 
a  verdict,  and  from  an  order  denying  a  new 
trial  defendant  appeals;  and  his  assignments 
of  error  relate  exclusively  to  the  reception  of 
evidence  over  his  objection,  and  certain  in- 
structions of  the  court  to  the  jury.  Noques- 
tion  is  made  upon  the  pleadings,  or  as  to  the 
sufficiency  of  the  evidence  to  support  the  ver- 
dict. 

The  first  assignment  of  error  relates  to  tbe 
admission  of  the  contract  in  evidence.  But 
the  most  material  part  of  it  was  admitted  by 
the  answer,  and  the  defendant,  who  was 
sworn  as  a  witness,  acknowledged  that  he 
signed  tbe  one  shown  him,  and  that  be  held 
a  duplicate,  which  he  refused  to  produce,  but 
stated  that  tbe  one  offered  had  been  altered 
since  signing  by  tbe  addition  of  a  "slip." 
But  the  r«fOoni  does  nut  show  what  this  was. 
or  how  the  contract  was  affected  by  it.  We 
are  unable  to  say  that  there  was  any  error, 
and  there  certainly  appears  to  have  been  no 
prejudice  from  its  admission.  The  same  re- 
mark applies  to  the  second  assignment  of  er- 
ror, in  respect  to  the  proof  of  a  written  de- 
mand upon  defendant  for  a  settlement  before 
suit  was  brought.  Tbe  third,  fourth,  fifth, 
and  sixth  assignments  relate  to  the  second 
cause  of  action  set  forth  in  tbe  complaint, 
under  which  plaintiffs  claim  to  recover  the 
costs  and  expenses  of  an  abortive  attempt  by 
suit  to  collect  the  price  of  a  machine  contract- 
ed by  defendant  as  agent  of  tbe  plaintiffs  to 
one  Corniea,  and  to  whom  phiintiffs  allege 
such  machine  was  delivered  by  defendant  in 
violation  of  the  contract  of  agency.  The 
contract  with  Corniea.  as  made,  was  in  due 
form,  as  required  by  defendant's  contract 
with  plaintiffs,  but  tlie  execution  of  the  same 
by  him  is  alleged  to  have  been  fraudulently 
procured  by  the  defendant,  and  plaintiffs'  ac> 
tion  thereon  was  on  that  ground  successfully 
defended  by  Corniea,  and  judgment  for  costa 
recovered  agai  nst  the  plain  titls.    Before  that 
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suit  was  brought  the  defendant  notified  the 
plaintiffs  by  letter  that  Cornieii  hiid  taken 
away  the  machine,  and  assured  the  plaintiffs 
"that  he  [Corniea]  ordered  the  thresher  as 
indicated  in  his  order."  The  plaintiffs  were 
therefore  Induced  to  bring  suit  against  Cior- 
niea  upon  his  contract  to  recover  the  price  of 
the  machine.  If  the  allegations  of  the  com- 
plaint herein  are  true,  tlie  result  and  conse- 
qnent  damage  to  plaintiffs  are  to  be  attributed 
to  the  fraud  of  the  defendant,  which  misled 
both  Corniea  and  these  plaintiffs;  and  hence 
the  evidence  offered  by  the  plaintiffs  on  this 
branch  of  the  case,  the  recepti'on  of  which 
was  excepted  to  by  defendant,  was  compe- 
tent and  material.  That  is  to  say,  the  judg- 
ment record  whs  competent  to  prove  the  fact 
and  amount  of  the  recovery,  and  the  issues 
raised  by  the  pleadings;  and  the  testimony 
of  witnesses  was  proper  to  show  that  the  par- 
ticular issue  in  question  was  litigated  upon 
evidence  introduced  in  that  action.  As  the 
defendant  was  not  a  party  to  that  action,  it 
was  necessary  that  the  same  facts  should  be 
alleged  and  established  under  the  pleadings 
and  evidence  in  this  action,  and  such  were 
the  allegations  and  proofs  in  plaintiffs'  be- 
half herein. 

If  the  testimony  left  it  in  doubt  whether 
the  decision  on  the  former  trial  turned  upon 
the  issue  referred  to,  it  would  be  a  question 
for  tlie  Jury,  to  be  determined  under  instruc- 
tions by  the  court,  and  the  defendant  should 
have  requested  the  proper  instructions  in  the 
premises;  and  so,  also,  if  the  evidence  was 
Insufflcient  to  support  the  verdict,  that  point 
might  have  been  raised  upon  the  motion  for 
a  new  trial,  and  reviewed  in  this  court  upon 
the  proper  assignment  of  error.  Ab  the  evi- 
dence conclusively  showed  that  the  price  of 
the  machine  was  $475,  it  was  not  error  for 
the  court  toinstructthejury  that,  in  case  they 
found  for  the  plaintiffs,  they  were  entitled 
to  that  amount  under  the  contract  of  agency, 
with  10  per  cent,  interest;  and  as  the  jury 
npon  that  issue  returned  a  verdict  for  $372 
only,  with  interest,  defendant  has  nothing  to 
complain  of  on  that  score.  If  there  was  any 
error  in  giving  the  first  and  second  instruc- 
tions asked  by  the  plaintiffs,  it  was  cured  by 
the  special  findings  in  answer  to  questions 
submitted  to  the  jury  by  the  defendant's  re- 
quest, wherein  they  find  that  the  separator 
and  fixtures  in  question  were  sold  to  Cor- 
niea, and  that  he  was  authorized  to  take  and 
remove  them  by  the  defendant  before  settling 
therefor.  In  the  general  verdict  the  jury 
"find  for  the  plaintiffs,  and  assess  their  dam- 
age as  follows:  $372  for  the  separator;  $100 
damages  for  costs  and  attorney's  fees  in 
former  suit;  $84.80  interest."  The  amount 
allowed  for  interest  is  fully  warranted  by  the 
terms  of  the  contract,  under  the  charge  of 
the  court,  being  10  per  cent,  upon  $372,  from 
the  time  of  the  delivery  of  the  separator  to 
Corniea  to  tlie  date  of  the  trial.  But  in  re- 
spect to  the  item  of  $100,  for  costs  and  ex- 
penses in  the  former  suit,  the  jury  fail  to  re- 
turn any  answer  U>  certain  specific  ques- 


tions proposed  by  the  attorney  for  the  plain- 
tiff, and  submitted  to  the  jury  by  the  court, 
and  directly  bearing  upon  the  issue  on  that 
branch  of  the  case,  involving  the  question  of 
the  alleged  fraudulent  conduct  of  the  defend- 
ant in  obtaining  the  contract  with  Corniea. 
The  verdict  for  $100  damages  for  the  costs 
of  the  former  suit  was  wholly  unwarranted, 
unless  the  jury  found  in  plaintiffs'  favor 
upon  these  questions.  The  court  should 
therefore,  in  pursuance  of  defendant's  re- 
quest, have  called  the  attention  of  the  jury  to 
the  omission,  and  have  resubmitted  those 
questions  to  them,  and,  if  they  were  unable 
finally  to  agree  thereon,  it  would  be  con- 
strued as  equivalent  to  a  finding  against  the 
plaintiffs,  since  the  burden  of  proof  was  with 
them.  After  having  been  submitted  to  the 
jury  in  connection  with  the  charge,  neither 
the  plaintiffs  nor  the  court  were  at  liberty  to 
withdraw  them,  against  the  consent  of  the 
defendant,  when  the  jury  came  in  to  render 
their  verdict,  but  the  defendant  was  entitled 
to  a  finding  thereon,  and  the  practice  pursued 
by  him  upon  the  coming  in  of  the  verdict, 
and  before  the  jury  was  discharged,  was 
proper.  Duesterberg  v.  State,  17  N.  E.  Bep. 
624. 

As  the  verdict  now  stands,  with  these 
questions  which  the  jury  were  instructed  to 
answer,  and  which  we  must  presume  the/ 
considered,  remaining  unanswered,  the  only 
fair  construction  and  safe  rule  to  adopt  is  to 
hold,  for  the  purposes  of  this  case,  that  the 
jury  did  not  find  in  plaintiffs'  favor  as  to  the 
special  matters  therein  involved,  notwitti- 
standing  the  general  verdict  Sinker  v.  Green, 
(Ind.)  15  N.  £.  Rep.  266.  This  point  ia. 
we  think,  covered  by  defendant's  tenth  and 
eleventh  assignments  of  error.  The  result 
is  that  there  must  be  a  new  trial,  unless  tho 
plaintiffs  consent  to  strike  out  from  the  ver- 
dict the  sum  of  $100,  and  take  judgment  for 
the  balance.  The  case  is  therefore  remand- 
ed, with  directions  to  the  district  court  to 
grant  a  new  trial,  unless  the  plaintiffs  will 
consent  to  remit  that  sum  from  the  amount 
of  the  verdict. 


LOWRT  «.  Yedokb. 
{Supreme  Court  of  Minneeota.    May  SO,  188SI.) 

LlBBI. 

Evidence  held  sufficient  to  sustain  the  verdict 
{SyUatrue  by  the  Court.) 

Appeal  from  district  court,  Olmsted  coun- 
ty; Start,  Judge. 

Action  by  Joseph  Lowry  against  Albert  D. 
Yedder  for  libel.  The  alleged  defamatory 
words  affecting  plaintiff,  caused  to  be  printed 
and  published  by  defendant,  were  as  follows: 
"Lowry,  Joseph,  mchn.  man,  Kasson,  (Roch- 
ester 17,)  C;"  meaning,  Joseph  Lowry,  ma- 
chine-man, of  Kasson,  is  reported  by  A.  D. 
Yedder,  of  Rochester,  to  faie  slow,  usually 
pays,  but  of  doubtful  reputation.  Plaintiff 
on  the  trial  offered  evidence  tending  to  prove 
that  his  credit  was  good  in  Kasson;  that  he 
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dTd  not  owe  defendant  anything;  and  that 
defendant,  who  was  a  business  rival,  had 
caused  the  statement  to  be  published  with  a 
design  to  injure  plaliitifF's  credit.  Verdict 
for  plaintiff.  From  an  onler  denying  a  new 
trial  defendant  appeals. 

Chat.  O.  WilUon,  for  appellant.  0to.  B. 
Bdgerton,  Burt  W.  Eaton,  and  Davis,  Kel- 
logg &  aeveranee,  for  respondent. 

GiLFiLLAii,  G.  J.  The  exceptions  taken 
at  the  trial  and  the  assignments  of  error  here 
do  not  present  any  of  the  questions  of  law  ar- 
gued by  the  appellant.  This  leaves,  as  the 
only  question  before  us,  the  one  whether  the 
evidence  was  sufficient  to  justify  the  verdict. 
The  action  was  for  libel  in  causing  to  be  in- 
serted in  the  reports  of  an  association  called 
"a  commercial  agency, "  which  were  designed 
to  be  and  were  circulated  among  its  mem- 
bers, a  false  and  defamatory  report  or  state- 
ment, injuriously  affecting  plaintiff's  finan- 
cial standing  and  credit.  There  was  evi- 
dence, sufficient  to  justify  a  verdict  for  plain- 
tiff, that  defendant  caused  the  report  to  be 
inserted  in  the  reports  of  the  agency;  that  it 
was  circulated  among  its  members;  that  It 
was  false  and  defamatory,  calculated  to  in- 
jure plaintiff  in  his  business,  and  in  his 
financial  standing  and  credit.  It  is  argued, 
however,  that  upon  the  evidence  it  was  a 
privileged  communication.  Without  stop- 
ping to  inquire  whether,  and  under  what 
drcumstances,  if  ever,  a  false  report,  hon- 
estly made  to  such  an  association,  comes  un- 
der'the  head  of  privileged  communication, 
it  is  enough  for  us  to  say  that  there  was  evi- 
dence from  which  the  jury  might  find  that 
the  report  was  not  made  by  defendant  in 
good  faith,  and  with  the  honest  purpose  of 
truly  informing  the  agency  of  plaintiff's 
financial  standing,  but  was  made  maliciously, 
and  with  a  view  to  subserve  defendant's  own 
private  purposes.  A  oommunication  is  not 
entitled  to  the  character  of  privileged  when 
it  is  made  from  malice.    Order  affirmed. 


Statb  v.  Abrksch. 
(SuprstiM  Court  of  M¥n,neMata.    June  7, 1889.) 

BBDOCTIOK— ISDIOTMBST. 

1.  An  indictment  may  charge  •  statutory  offense 
in  the  language  of  the  statute  without  greater  par- 
ticnlarity,  when,  by  that  means,  all  that  is  essen- 
tial to  constitute  the  offense  Is  stated  fully  and  di- 
rectly, without  uncertainty  or  ambiguity. 

9.  An  indictment  for  seduction  is  safBcient 
which  alleges  the  seduction  to  hare  been  "under 
promise  of  marriage. " 

(SvUAbus  h|/  the  Covrt) 

Appeal  from  district  coart,  Washington 
county;  McClueh,  Judge. 

Indictment  of  George  Abresch  for  seduc- 
tion. From  an  order  overruling  a  demurrer 
to  the  indictment,  defendant  appeals. 

Fayette  Marsh,  for  appellant.  M.  E. 
Clapp,  Atty.  Gen.,  and  Orris  E.  Lee,  for  re- 
spondent. 

DiCKiNsoif,  J.  The  specific  charge  in  the 
indictment  is  that  the  defendant,  at  a  time 


and  place  specified,  "willfully  and  felonious- 
ly, under  promise  of  marriage  to  Tillie  Otto, 
her,  the  said  Tillie  Otto,  did  then  and  ther* 
seduce  and  have  sexual  intercourse  with, — 
said  Tillie  Otto  being  then  and  there  an  un- 
married female  of  previous  chaste  character, 
— contrary  to  the  form  of  the  statute, "  etc. 
Section  242  of  the  Penal  Code  enacte  that  "a 
person  wlio,  under  promise  of  mcirriage,  se- 
duces and  has  sexual  intercourse  with  an  un- 
married female  of  previous  chaste  character, 
is  punishable,"  etc.  The  language  of  the 
act  defines  in  dear,  unambiguous  words,  of 
definite  and  well-understood  meaning,  the 
acts  and  conditions  which  constitute  the 
crime  of  seduction.  No  other  acts  or  condi- 
tions are  involved  in  such  an  offense  than 
those  thus  distinctly  specified.  The  crime  is 
of  statutory  creation.  The  indictment  fol- 
lowing the  langua{[e  of  the  statute  is  suffi- 
cient without  more  particular  allegations, 
for  it  fully,  directly,  and  expressly  allegesi 
without  uncertainty  or  ambiguity,  all  tb^ 
is  involved  in  the  crime  specified.  State  t. 
Comfort,  22  Minn.  271 ;  State  v.  Shenton,  Id. 
Sll.  Not  only  is  the  language  of  the  statute 
followed,  but  the  meaning  oif  such  language 
is  well  defined  and  unambiguous.  It  is  not 
subject  to  the  objections  urged  upon  this  de- 
murrer, viz.,  that  It  fails  to  show  (1)  a  prom- 
ise of  marriage  by  the  defendant;  (2)  with 
whom  defendant  had  sexual  intercourse;  (3) 
that  Tillie  Otto  was.  at  the  time  of  the  se- 
duction, of  previous  chaste  character.  Order 
alfirmed. 


Wbstkbm  Land  Ass'n  v.  McCoubeb. 
(Supreme  Convrt  of  Minnetota,    June  7, 1888.) 

TaX-BALSS— RlDBMPnOH. 

1.  The  service  of  a  notice  of  the  expiration  of  the 
time  for  redemption  from  a  tax-tale,  porauant  to 
section  87,  o.  6,  Oen.  Laws  1877,  held  to  have  been 
properly  made  upon  "the  person  In  whose  name 
such  lands  are  assessed  "  at  the  time  of  the  Issuing 
of  the  notice,  whether  such  parson  was  the  real 
owner  of  the  land  pr  not. 

2.  Compliance  with  the  requirements  of  a  stat- 
ute, in  proceedings  of  a  purely  statutory  oharao- 
ter,  cannot  constitute  legal  fraud. 

8.  A  very  trifliuK  inaoouraoy  In  suoh  a  notice,  as 
to  the  amount  stated  as  necessary  to  be  paid  tore- 
deem,  held  to  be  immateriaL 

{SyUabv*  by  the  Court.) 

Appeal  from  district  coort,  St.  Louis  coan- 
ty;  Steabms,  Judge. 

Ejectment  by  the  Western  Land  Associar 
tion  against  E.  A.  McComber.  Plaintiff  ap- 
peals. 

Ensign,  Cash  A  Willtatmi,  {Gordon  E. 
Cole,  of  counsel,)  for  appellant.  W.  W.  Bill- 
son,  for  respondent. 

Dickinson,  J.  This  is  an  action  of  eject- 
ment. The  plaintiff  was  formerly  the  own* 
er  of  the  hmds.  The  defendant  relies  upon 
a  divestiture  of  the  plaintiff's  title  by  sales 
under  tax  judgments  in  1882  to  the  defend- 
ant's husband,  such  judgments  being  for  the 
taxes  for  the  year  1881.  The  plaintiff  contends 
that  the  requirement  of  the  stetutOi (chapter  6| 

Digitized  by  Vj  OOQ IC 


5*1 


XTOBTHWESTEBir  BEFOBTEB.  YoL.  42. 


(Minn. 


^37, 0«n.  Laws  1877,  being  section  121,  e.  11, 
an.  St.  1878,)  as  to  tlia  service  of  a  notice 
of  the  expiration  of  the  time  for  redemption, 
was  never  complied  with.  In  June,  1887, 
the  defendant's  husband  presented  to  the 
county  auditor  his  certiQcates  of  such  tax- 
salea,  and  requested  notices  of  the  expiration 
of  the  time  for  redemption  to  be  issued. 
The  auditor  prepared  such  notices  under  his 
hand  and  official  seal,  addressed  to  the  de- 
fendant, in  whose  name  tlie  lands  were  then 
assessed,  the  same  having  been  assessed  in 
her  name  successiveiy  in  the  years  1882, 
1884,  and  1886.  The  auditor  delivering  these 
notices  to  the  sheriff,  the  latter  officer  served 
the  same  upon  the  defendant,  who  was  In 
the  possession  of  the  land.  The  principal 
ground  upon  which  rests  the  plaintiff's  con- 
tention that  these  notices  were  ineffectual  to 
terminate  the  right  of  redemption  from  the 
tax-sale  is  titat  the  notices  were  not  served 
upon  the  owner  of  the  lands,  the  plaintiff 
dairoing  that  it  was  then  such  owner.  A 
complete  answer  to  this  position  of  the  plain- 
tiff is  that  this  was  a  purely  statutory  pro- 
ceeding, and  that  the  prescribed  requirements 
of  tlie  statute  were  in  this  respect  exactly 
complied  with.  When  the  legislature  de- 
termined that  the  time  for  redemption  should 
not  expire  without  a  special  notieei  prompt- 
ing those  who  might  be  interested  to  care 
for  their  interests,  it  was  necessary  to  pre- 
scribe definitely  how  such  notice  should  be 
given.  It  was  solely  for  the  legislature  to 
determine  the  mode  of  service  which  in  its 
judgment  might  be  best  calculated  in  general 
to  convey  information  to  those  Interested. 
This  obviously  should  be  definite  and  nnam- 
bigaous,  so  that  it  could  be  complied  with. 
No  mode  could  be  adopted  which  would  cer- 
tainly and  in  every  case  prove  effectual  as  a 
means  of  communicating  actual  information 
to  all  those  having  a  right  to  redeem.  It  is 
unnecessary  to  refer  to  the  reasons  which 
msy  have  influenced  the  legislature  in  its  ac- 
tion in  adopting  this,  rather  than  some  other 
rule,  such,  for  Instance,  as  the  practical  dif- 
ficulty of  complying  with  the  requirements 
of  a  law  which  should  prescribe  service  to  be 
made  upon  the  "owner"  of  the  land,  and  the 
uncertainty  of  titles  which  would  result  from 
the  difficulty  of  establishing  the  fact  of  such 
service  having  been  made.  The  ownership 
of  lands  is  often  a  matter  of  grave  doubt  and 
uncertainty.  Nor  are  "owners"  the  only 
persons  entitled  to  redeem.  The  answer  to 
the  whole  argument  of  the  plaintiff  npon 
this  poi  nt  Is  that  the  legislature  deeming  that 
service  upon  "the  person  in  whose  name 
such  lands  are  assessed"  was  best  calculated 
in  general  to  accomplish  the  purposes  intend- 
ed, has  prescrit>ed  that  mode  of  giving  no- 
tice. This  statute  is  not  susceptible  of  the 
construction  for  which  the  appellant  con- 
tends,— that  is,  as  requiring  notice  to  be 
served  upon  the  owner  of  the  land, — although 
npon  the  records  It  stands  assessed  in  the 
name  of  another  person.  The  claim  of  fraud 
in  respect  to  the  service  of  the  notice  cannot 


be  sustained.  Legal  fraud  cannot  be  predi- 
cated of  that  which  in  a  purely  statutoiy 
proceeding  is  done  in  precise  oonformity  with 
the  statutory  requirement.  The  service  is 
required  to  l>e  made  upon  the  person  in  whose 
name  the  lands  "are  assessed."  This  refers 
to  the  time  when  the  notice  is  issued,  and 
not  to  ttie  past  time,  when  the  taxes  upon 
which  the  sale  was  made  were  imposed  upon 
the  laud. 

The  notices  were  inaccurate  in  stating  that 
interest  was  chargpable  upon  the  amount 
therein  stated  from  the  date  of  the  judgment, 
instead  of  from  the  date  of  the  sale,  which 
was  less  than  six  weeks  subsequent  to  the 
judgment.  The  incomplete  record  before  us 
does  not  accurately  inform  us  how  much  dif- 
ference this  would  make  in  the  amount.  It 
is  reasonably  apparent,  however,  that  it 
would  be  very  trifling.  As  respects  one  of 
the  tracts  in  question,  the  record  concerning 
which  is  more  fully  presented  here,  the  dis- 
crepancy is  but  a  fraction  of  a  cent,  and 
thpre  is  reason  to  infer  that  It  was  no  great- 
er in  respect  to  the  other  tracts,  as  to  which 
the  judgments  were  in  amount  substantially 
the  same.  While  there  may  be  another  rea- 
son why  this  error  would  not  affect  the  va- 
lidity of  the  notice,  it  is  enough  to  say  that 
the  maxim  is  here  applicable,  that  the  law 
does  not  regard  trifling  matters.  The  mere 
fact  shown  by  the  plaintiff,  that  within  the 
proper  time  for  making  redemption  the  plain- 
tiff applied  by  letter  to  the  county  auditor  to 
redeem  some  of  these  lands,  avails  nothing. 
There  was  no  evidence,  and  certainly  no  pre- 
sumption could  be  indulged,  that  the  officer 
refused  or  neglected  to  do  what  was  required 
of  him  under  such  circumstances,  or  that  the 
plaintiff  was  prevented  from  making  lo- 
demption.  The  court  was  right  in  directing 
a  verdict  for  the  defendant.    Order  affirmed. 


Blomdei.  et  al.  «.  Le  Ybboontk, 

(Sujtreme  Court  of  Minnesota.    June  7,  U89.) 

C0NTRA.CT8. 

After  a  contract  for  service,  made  orally,  had 
been  partly  perfonsed,  a  written  agreeaMnt  was 
executed,  specif  yiuK  the  term  of  service,  inoluding 
the  past  as  well  as  the  future  time,  and  stating  the 
compensation;  Held,  that  the  wntten  agreement 
should  be  deemed  to  embody  the  contram  relating 
to  the  past  as  well  as  to  the  future  servioe. 

(SulldbM  by  the  Cottrt.) 

Appeal  from  district  court,  Dakota  county; 
Crosby,  Judge. 

Action  by  Alphonse  Blondel  and  Bose 
Blondel  against  Charles  Le  Yesconte  for 
work  and  labor.  Judgment  for  plaintiffs, 
and  from  an  order  denying  a  new  trial  de- 
fendant appeals. 

Leon  T.  Chamherlatn.  for  appellant.  Sodg- 
aon  A  SohalUr,  for  respondents. 

DioKiNSOM,  J.  The  plaintiffs  claimed  to 
recover  an  unpaid  balance  for  services  al- 
leged to  have  been  rendered  to  the  defendant 
from  the  1st  of  August,  1886,  to  the  lOtfa  of 

Digitized  by  Vj  OOQ IC 


Miim.) 


MoCALL  t.  BUSHNELL. 


545 


July,  1887,  upon  an  oral  agreement  fixing  no 
definite  period  of  service,  but  designating  tbe 
compensation  to  be  $25  a  month.  The  de- 
fendant denies  the  rendering  of  any  service, 
except  under  a  contract  in  wiiting  providing 
that  tbe  service  should  be  for  a  year,  to  com- 
mence Septemlier  3,  1^86,  and  terminate 
Septeml)er  2, 1887,  for  the  entire  compensa- 
tion of  S300.  Tbe  further  defense  is  that 
the  plaintiffs,  on  July  11, 1887,  without  jus- 
tifiable cause,  left  the  defendant's  service. 
Tlie  plaintiffs  in  reply  allnge  that  the  con- 
tract stated  by  the  defendant  "was  not  en- 
tered into  until  the  first  day  of  March,  1887." 
It  is  also  alleged  that  the  defendant  dis- 
charged the  plaintiffs  on  the  11th  day  of  July, 
1887.  A  liberal  construction  of  the  plain- 
tiffs' pleadings  would  allow  a  recovery  even 
under  the  contract,  as  alleged  by  the  defend- 
ant, if  without  sufficient  reason  the  plaintiffs 
were  discharged  as  alleged. 

On  tlie  trial  it  appeared  that  the  original 
agreement  was  made  orally  about  July,  1886. 
The  evidence  was  conflicting  as  to  the  terms 
tiien  stated  and  agreed  upon,  and  as  to  wheth- 
er the  service  commenced  in  August  or  Sep- 
tember, 1886.  On  the  Ist  of  March,  1887,  a 
formal  written  instrument  was  made  out  and 
signed  by  tbe  defemlant  and  by  t|ie  plaintiff 
Alpbonse  Blondel,  the  other  plaintiff  being 
bis  wife,  expressing  the  agreement  that,  for 
tbe  consideration  of  $300,  tbe  plaintiffs 
should  serve  the  defendant  for  one  year,  com- 
mencing Septeml>er  8, 1886,  and  ending  Sep- 
temt)ej-  2,  1«87. 

No  point  is  made  on  the  ground  that  tbe 
wife  did  not  sign  this  agreement,  and  in  view 
of  what  is  alleged  in  the  reply,  this  must  be 
regarded  as  admitted  to  be  the  agreement  of 
both  the  plaintiffs.  In  the  general  charge  of 
the  court  to  the  jury  no  effect  was  ascribed  to 
the  written  agreement.  The  verdict  was 
made  to  depend  upon  what  tbe  jury  might 
determine  to  have  been  the  original  oral 
agreement;  the  question  l>eing  also  submit- 
ted to  the  jury  as  to  whether  the  plaintiffs 
were  unjustifiably  discharged  from  tlie  serv- 
ice, or  abandoned  it  of  their  own  accord, 
without  sufflcient  excuse.  Tbe  court  refused 
a  request  of  tbe  defendant  to  instruct  tbe 
jury  that  "the  contract  made  the  1st  of 
Marcli,  covering  the  past  and  future  serv- 
ices, was  valid  and  binding  upon  all  the 
parties  to  this  suit  for  the  time  included 
therein."  The  jury  ought  to  have  been  so 
instructed.  No  question  toeing  made  as  to 
that  instrument  being  tbe  written  agreement 
of  tbe  parties,  effect  should  have  been  given 
to  it  as  such.  Fresumably  this  was  made  for 
tbe  purpose  of  embodying  and  evidencing  in 
the  more  certain  form  of  a  writing  what  had 
1)ei-n  agreed  upon  by  the  parties.  If  in  any 
respect  it  differed  from  the  original  agree- 
ment, that  does  not  affect  the  case,  for  it  was 
within  ttie  power  of  the  parties  to  modify  the 
original  agreement.  We  are  of  tbe  opinion 
that  a  new  trial  must  be  granted.  We  will 
add  that  the  evidence  justified  the  defend- 
•ant's  request  to  charge  that,  if  the  defendant 
v.42N.w.no.8— 35 


threatened  to  discbarge  Blondel  "unless  he 
worked, "  this  alone  would  not  be  a  discharge. 
Order  reversed. 


McCALI.  0.  BUSHNSLL  St  ol, 
iSupreme  Court  of  Minnesota.  June  7, 1M9.) 

RbLJUSK— FBA.UD. 

1.  ▲  oontraetinK  party,  who  ha*  knowingly  exe- 
cuted a  written  instrument  Intended  to  embody 
and  evidence  tbeagreement,  should  not  be  allowed 
to  avoid  the  legal  effect  of  the  instmment,  on  the 
gronnd  that  its  ezaontlon  was  procured  by  fraud, 
unless  the  pro«f  be  olear  and  Btrong. 

3.  Evidence  )uld  not  to  lustily  a  verdict  avoid- 
ing a  release  executed  by  tne  plaintiff  after  (t  had 
been  read  to  her,  the  plointiir  cdaimlng  that  sh* 
paid  no  attention  to  the  reading  because  of  pM- 
vious  fraudulent  •tatements  as  to  it*  content*. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Bamsey  coun- 
ty; BtJOKHAH,  Judge. 

Action  by  Carrie  B.  MeCall  against  W. 
M.  Bnshnell  and  A.  B.  Bushnell  to  recover 
commissions.  Verdict  for  plaintiff.  Defend- 
ants appeal. 

Owiar  Bushnell,  for  appellants.  J.  O. 
€h-ace,  {John  D,  ffBrUn,  of  counsel,)  for  r»- 
spondent. 

Dickinson,  J.  The  defendants  are  part- 
ners, engaged  in  the  business  of  real  estate 
agents  and  brokers.  This  action  Is  for  tbe 
recovery  of  a  share  of  commissions  earned  by 
them  In  the  sale  of  certain  real  estate.  The 
evidence  went  to  show  that  the  defendants 
had  a|(reed  to  share  with  the  plaintiff  their 
commissions  from  such  business  of  this  kind 
as  she  might  secure  for  them,  and  that  she 
did  bring  about  negotiations  resulting  In  the 
sale  referred  to.  The  jury  awarded  a  recov- 
ery of  $243.75,  and  the  verdict  should  l)e  sus- 
tained, unless  a  release  executed  by  the  plain- 
tiff was  effectual  to  bar  her  action. 

The  only  question  upon  which  there  can 
be  doubt  is  whether  the  execution  of  the  re- 
lease was  procured  by  such  fraudulent  means 
as  to  avoid  it.  Prior  to  the  executing  of  the 
release,  the  plaintiff  had  contracted,  through 
the  defendants,  as  agents  of  one  Foulke,  for 
the  purchase  of  certain  land  of  the  latter. 
She  liad  p<iid  to  the  defendants  flUO  of  the 
purchase  price,  and  had  obligated  herself  by 
contract  to  make  other  payments.  In  Octo- 
ber she  wrote  to  the  defendants  stating  that 
she  had  experienced  dlSlcuity  in  securing 
money  to  make  such  payments  on  her  con- 
tract of  purchase.  After  referring  to  "tbe 
two  hundred  and  forty  odd  dollars  due  me 
from  you  as  commission  on  that  sale  of  last 
summer,"  she  says:  "I  ask  you  if  you  will 
not  allow  me  to  withdraw  from  the  contract, 
and  foi-f eit  the  money  paid ;  also  tbe  commis- 
sion due  me,  before  spoken  of."  No  reply 
was  made  to  this  letter,  but  some  two  months 
later  the  plaintiff  had  an  interview  with  the 
defendants  at  their  office.  Tbe  evidence  is 
conflicting  as  to  tbe  conversation  and  cir- 
cumstances attending  the  rescission  of  the 
plaintiff's  contract  of  purchase,  and  tbe  eze- 
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cuting  of  the  release,  wbicb  was  done  at  that 
time. 

The  plaintifF's  version  of  the  transaction, 
npon  which  alone  her  case  depends,  is  in  sub- 
stance as  follows :  In  the  course  of  the  conver- 
sation she  remarked  that  the  defendants  had 
never  mentioned  the  commissions  they  had 
promised  her.  One  of  the  defendants  stated 
that  they  were  credited  to  lier  in  their  office. 
The  defendants  agreed  or  consented  to  the 
rescission  of  her  contract  of  purchase,  and 
insisted  that  if  that  was  done  she  should  be 
repaid  the  $100  she  had  paid  thereon.  She 
at  the  time  stated  her  willingness  that  they 
should  retain  that  as  forfeited,  and  express- 
ing her  appreciation  of  their  honorable  and 
generous  conduct,  when  the  repayment  of 
this  was  insisted  upon.  Nothing  was  said 
in  this  interview  about  her  forfeiting  her 
commission  due  from  them.  Tl>e  parties 
then  executed  a  formal  written  agreement 
annulling  the  plaintiffs  contract  fur  the  pur- 
chase of  the  Fotilke  land.  No  question  is 
suggested  as  to  the  authority  of  the  defend- 
ants to  do  this.  One  of  the  defendants,  with 
whom  this  negotiation  was  principally  carried 
on,  then  said:  "  My  brotlier  will  now  read  to 
you  a  paper,  and  after  you  have  signed  it, 
the  cashier  will  give  you  a  check  for  a  hun- 
dred dollars. "  She  asked  what  was  the  use 
of  having  another  paper  drawn  up.  He  said 
that  it  was  a  mere  matter  ot  form,  and  it  had  to 
be  done  in  a  business  way.  It  would  pro- 
tect her  from  trouble  in  this  property  in  the 
future,  and  went  to  show  that  the  contract 
was  annulled,  and  it  would  be  filed  away 
with  the  old  contract.  He  then  went  out  of 
the  office  saying  to  her — "Come  in  some 
time  the  latter  part  of  January,  and  I  will 
have  more  time  to  talk  with  you  about  that 
other  matter;"  referring,  as  the  plaintiff  sup- 
posed, to  the  commissions  due  her,  as  that 
was  the  only  other  matter  they  had  been  dis- 
cussing. A  brother  of  the  defendants  then 
read  to  her  a  paper  to  which  she  paid  no  par- 
ticular attention,  supposing  it  was  merely  the 
annulling  of  the  contract  and  a  receipt  for 
$100.  She  signed  it,  and  received  a  check 
for  that  amount.  The  instrument  thus 
signed  was  a  release  under  seal,  expressing 
as  the  consideration  $100  paid,  and  embody- 
ing distinctly  the  plaintiff's  release  and  dis- 
charge of  the  defendants  "from  all  claims, 
demands,  accounts,  agreements,  contracts,  or 
obligations  of  every  name,  kind,  character, 
or  nature."  Of  the  testimony  on  the  part  of 
the  defendants  it  is  only  necessary  to  say 
generally  that  it  contradicts  that  of  the  plain- 
tiff upon  the  issue  of  fraud. 

The  peculiar  circumst<inces  of  this  case  are 
such,  and  the  weight  of  the  evidence,  includ- 
ing that  which  is  involved  in  the  undisputed 
circumstances,  is  so  opposed  to  the  verdict 
that  in  our  judgment  the  verdict  sliould  be 
set  aside.  There  was  no  relation  of  trust  and 
confidence  between  the  parties.     There  is  no 


claim  that  the  plaintiff  did  not  understand 
that  in  dealing  with  the  defendants  it  was 
necessary  for  her  to  exercise  that  care  for  her 
own  interests  which  is  ordinarily  required  of 
contracting  parties.  She  is  a  woman  of  in- 
telligence, as  is  apparent  from  her  testimony, 
and  there  is  no  claim  made  that  she  was  not 
fully  capable  of  understanding  the  import  and 
effect  of  this  release.  She  had  written  to  the 
defendants  proposing,  of  her  own  accord,  a 
rescission  of  the  Foiilke  contract,  upon  the 
terms  of  her  forfeiting  the  $100  paid  thereon, 
and  also  relinquishing  her  claim  in  respect 
to  this  commission.  She  never  retracted  that 
offer,  nor  indicated,  so  far  as  the  case  shows, 
that  she  was  unwilling  to  abide  by  it;  her 
only  claim  being  that,  in  the  subsequent  ne- 
gotiations, when  the  release  was  executed, 
nothing  was  said  about  it.  It  is  extremely 
improbable  that  in  this  purely  business  trans- 
action the  defendants,  instead  of  openly  ac- 
cepting this  distinct  offer  of  the  plaintiff  to 
relinquish  her  claim  for  commission,  and 
which  the  defendants  had  no  reason  to  sup* 
pose  she  was  not  still  willing  to  do,  would 
say  nothing  about  that,  but,  by  fraudulent 
means,  seek  to  relieve  themselves  from  the 
obligation  which  she  had  thus  voluntarily 
proposed  to  release.  Again,  the  plaintiff's 
only  claim  to  avoid  the  effect  of  the  release 
is  that,  by  the  defendants'  misrepresentation 
that  its  purpose  was  to  show  that  the  Foulke 
contract  had  been  rescinded,  she  was  led  to 
pay  no  particular  attention  to  the  reading  of 
the  instrument.  Yet  these  parties  had  just 
executed  a  formal  agreement  rescinding  that 
contract,  as  tlie  plaintiff  well  understood. 
Hence  the  reason  which,  according  to  her 
testimony,  Bushnell  gave  her  for  having  this 
additional 'instrument  executed  was  not  a 
satisfactory  one,  nor  would  it  naturally,  un- 
der these  circumstances,  produce  inattention 
to  the  terms  of  the  instrument  which  was 
then  read  to  her.  This  would  seem  to  be 
quite  as  likely  to  arouse  and  fix  the  atten- 
tion of  the  plaintiff  as  to  divert  it.' 

It  is  inexpedient,  upon  grounds  of  public 
policy,  that  a  solemnly  executed  instrument, 
known  at  the  time  to  h»ve  been  executed  for 
the  very  purpose  of  embodying  and  evidenc- 
ing the  agreements  and  accomplishing  the 
purposes  of  the  parties,  should  be  set  aside 
upon  the  ground  of  fraud,  unless  the  proof 
be  clear  and  strong.  Parlin  v.  Small,  6B  Aie. 
290;  Brown  v.  Blunt.  72  Me. 415;  Martin  v. 
Berens,  67  Pa.  St.  459;  Cannon  v.  Jackson, 
40  Ark.  417.  The  instrument  itself,  know- 
ingly executed,  becomes  a  strong  "  wall  of  evi- 
dence," not  to  be  lightly  overcome  by  unsatis- 
factory oral  testimony.  We  do  not  place  our 
decision  at  all  upon  the  ground  of  the  plain- 
tiff's negligence,  this  action  being  between  th» 
original  parties  to  the  transaction,  but  solely 
upon  the  ground  that  the  evidence  of  fraud 
was  insufficient  to  justify  the  avoiding  of  tba 
release.    Order  reversed. 
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State  v.  Benz. 
(Supreme  Court  of  Minnesota.    June  7, 1889.) 

ISTOXICATINO  LiqUOBS — ILLEOXL  SAI.B8. 

The  provision  of  the  statute,  In  force  prior  to 
188T,  with  respeot  to  the  sale  of  intoxicating  liquor, 
prohibiting  sales  in  less  quantities  than  sve  gal- 
lons, without  a  license,  was  not  repealed  by  the 
legislation  of  1887.  The  statute  stiU  makes  suoh 
sales  illegal,  even  though  the  liquor  be  sold  in  a 
corked  bottle,  and  not  to  be  drank  on  the  premises. 
A  wholesale  liquor  dealer  is  not  exempt  from  the 
operation  of  this  law. 

{Syllalnis  by  Ote  Court.) 

Case  certiAed  from  district  court,  Bamsej 
county;  Brili.,  Judge. 

Roger*,  Uadley  A  Selmes,  for  appellant. 
ifotet  E.  Clapp,  Atty. Oen.,  and/.  /.  Bgan, 
for  tlie  State. 

Dickinson,  J.  Ttie  defendant  was  in- 
dicted for  selling  spirituous  liquor — one  pint 
of  wliisky — without  a  license.  Tlie  cause 
was  submitted  to  ttie  district  court  upon  an 
agreed  statement  of  tlie  facts,  a  jury  trial 
being  waived.  The  court,  having  found  the 
defendHut  guilty,  certified  the  case  to  this 
court  for  review  upon  the  questions  of  law 
involved.  The  defendant  is  a  wholesale  liq- 
uor dealer.  He  does  not  sell  liquor  to  be 
drank  on  the  premises  where  sold.  He  does 
sell  in  small  quantities, — as  a  pint,  quart, 
etc., — at  his  place  of  business,  to  others  than 
liquor  dealers,  but  only  in  sealed  packages. 
He  sold  a  pint  of  whisky  as  alleged  in  the 
indictment,  the  same  being  in  a  corked  bot- 
tle, and  the  purchaser  not  being  a  dealer  in 
such  goods.  It  was  not  sold  to  be  drank  on 
the  premises.  The  defendant  relies  upon  the 
propositions  that  section  4,  c.  16,  Gen.  St. 
1878,  designating,  as  unlawful,  sales  with- 
out a  license  in  a  less  quantity  than  Ave  gal- 
lons, was  repealed  by  the  legislation  of  1887; 
and  that,  as  the  law  now  in  force  contains 
no  like  or  corresponding  express  designation, 
its  prohibitions  and  penalties  are  applicable 
only  as  to  sales  of  liquor  to  be  drank  on  the 
premises.  The  acts  of  1887  relating  to  this 
subject  are  chapters  5,  6,  7,  8,  and  81.  In 
none  of  them  is  there  any  express  repeal  of 
the  prior  law  above  referred  to,  designating 
what  sales  are  prohibited.  There  has  been 
no  such  repeal  unless  the  later  enactments 
are  found  to  be  inconsistent  with  that.  It 
has  always  been  the  settled  policy  of  the 
state,  with  respect  to  the  traffic  in  intoxicat- 
ing liquors,  to  intervene  with  its  power  of 
regulation  and  control  at  that  point  where 
the  business  comes  to  directly  aSecl  society. 
— that  is,  in  sales  to  the  consumer, — while  it 
has  not  sought  to  interfere  with  other  and 
merely  commercial  transactions.  This  policy 
has  lieen  expressed  and  carried  into  effect, 
not  by  legislating  directly,  and  in  terms,  con- 
cerning sales  to  consumers,  but  by  the  adop- 
tion of  a  class!  tication  or  designation,  (sales 
in  a  less  quantity  than  Ave  gallons,)  to  which 
alone  the  restrictive  and  prohibitory  provis- 
ions of  the  statutes  have  been  applied ;  which 
dass  was  deemed  likely  to  embrace,  in  gen- 
eral, purchases  for  immediate  consumption, 


and  not  to  embrace,  in  general,  other  and 
merely  commercial  transactions.  To  this 
class  of  sales— in  less  quantities  than  five 
gallons— has  the  legislation  of  the  state  been 
directed  for  more  than  a  quarter  of  a  century 
prior  to  the  enactments  of  1887.  The  con- 
tention of  the  defendant  is,  in  effect,  that 
without  any  express  repeal  this  precise  desig- 
nation of  what  is  prohibited  has  l)een  swept 
away,  and. nothing  adopted  in  its  place;  al- 
though the  prohibitory  and  penal  legislation 
upon  the  subject  still  remains  In  force,  or 
has  been  re-enacted  with  still  more  stringent 
conditions.  For  it  is  perfectly  apparent  foom 
the  acts  of  1887  that  there  has  been  no  aban- 
donment of  the  policy  of  state  regulation  and 
restriction  under  a  license  system.  The  pro- 
hibitions of  the  law  are  as  distinct  and  posi- 
tive as  they  ever  have  been,  and  the  penalties 
for  its  violation  have  been  made  still  more 
severe.  All  this  legislation,  to  be  of  any 
effect,  must  have  been  directed,  and  must  be 
applied,  to  some  distinct  acts  or  classes  of 
acts.  It  must  have  been  aimed  either  at  the 
whole  business  of  selling  intoxicating  liquors 
indiscriminately,  including  the  ordinary  com- 
mercial transactions  of  the  wholesale  mer- 
chant, or  else  to  some  definite  class  or  in- 
stances. If  the  whole  business  was  not  the 
subject  of  these  penal  enactments;  if  they 
relate  only  to  some  sales,  but  not  to  all, — 
that  to  which  they  do  relate  must  be  either 
specifically  defined  in  the  law,  or  otherwise 
made  certain.  If  it  is  uncertain  to  what  a 
penal  law  relates,  it  cannot  be  enforced  at 
all. 

It  was  decided  in  State  v.  Orth,  38  Minn. 
150,  36  N.  W.  Rep.  103,  that  the  law  now  in 
force  was  not  intended  to  apply  to  the  ordi- 
nary commercial  business  of  the  wholesale 
dealer,  involving  sales  of  more  than  five  gal- 
lons. As  then  the  law  was  intended  to  be 
of  butliralted  application,  it  would  be  strange 
if  there  should  not  be  found  in  it  some  defi- 
nite indication  of  its  scope  and  limits.  It 
would  be  still  more  strange  if  that  familiar 
and  precise  provision  which  alone,  during 
all  the  history  of  the  state,  has  served  as  the 
designation  of  what  has  been  prohibited,  has 
been  now  discarded,  the  subject  of  such  leg- 
islation being  thus  materially  changed,  and 
yet  the  nature  and  extent  of  the  change  thus 
effected  be  wholly  unexpressed.  We  find 
nothing  in  the  legislation  of  1887  to  justify 
the  conclusion  to  which  we  should  be  led  by 
such  a  state  of  the  case.  It  is  true  that,  in 
the  several  different  acts  now  in  force,  the 
law  has  become  somewhat  involved.  There 
was  obviously  no  attempt  or  purpose  by  the 
legislature  of  1887  to  embody  in  one  consist- 
ent statute  the  whole  law  upon  this  subject; 
and  we  are  left  to  gather  from  the  several 
enactments,  as  well  as  from  the  statutes  pre- 
viously in  force,  what  is  now  the  law.  It  is 
true,  too,  that  while  section  4,  c.  6,  of  the 
laws  of  1887  re-enacts  with  some  changes 
the  substance  of  what  had  been  previously 
embodied  in  section  4,  c.  16  of  the  General 
Statutes,  it  does  not  contain  the  five-gallon 
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clause  or  any  other  like  qualifying  terms. 
That  act  also  repeals  such  other  acts  or  parts 
of  acts  as  are  "inconsistent  with  this  act." 
If,  as  has  been  decided  in  State  r.  Orth,  the 
language  of  this  later  act,  imposing  penalties 
upon  "whoever"  sells  intoxicating  liquors 
witliout  a  license,  does  not  import  and  apply 
to  all  persons  and  under  all  circumstances,  it 
to  in  no  respect  inconsistent  with  Its  pro- 
visions that  the  flve-galion  clause  of  the  Gen- 
eral Statutes  be  deemed  still  in  force,  desig- 
nating the  particular  class  of  sales  to  which 
the  statute  law  still  refers,  as  it  so  long  has 
done.  Such  being,  as  we  consider,  the  state 
of  the  law,  there  can  be  no  doubt  that  the 
act  of  the  defendant  was  within  its  prohibi- 
tion. Our  decision  is  In  harmony  with  that 
in  State  v.  Orth,  upon  which  the  defendant 
to  some  extent  relies.  The  language  used 
in  that  decision  to  illustrate  the  fuct  that  this 
legislation  was  designed  to  affect  that  class 
of  sales  which  had  been  prescribed  by  the 
legislature  as  likely  to  embrace  the  dealings 
of  the  consumer,  and  not  the  commercial 
transactions  of  the  wholesale  merchant,  is 
sought  to  be  applied  by  the  defendant  in  sup- 
port of  his  claim  that  the  law  applies  only  to 
sales  to  drinkers  in  drinking  places.  Nothing 
of  that  import  was  intended  to  be  expressed. 
It  was  undoubtedly  for  the  purpose  of  reach- 
ing sales  to  consumers  that  such  laws  have 
been  framed ;  but  the  means  by  which  the 
ultimate  purposes  of  the  law  have  been 
sought  to  be  accomplished  have  been  by  legis- 
lating as  to  sales  in  less  quantities  than  Uve 
gallons,  without  other  qualification.  The  dis- 
tinction between  the  retail  and  wholesale 
trade  as  expressed  in  that  opinion  had  refer- 
ence to  this  statutory  measure  of  five  gal- 
lons. The  decision  of  the  district  court  is 
affirmed. 


Statk  «.  Brackstt. 

(Supreme  Court  of  Minnesota.   June  7, 18ti9.) 
State  T.  Benz,  ante,  517,  followed. 

Case  certified  from  district  court,  Henne- 
pin county;  Lochhem,  Judge. 

Sabcook,  Baoon  &  Knowlton,  for  appel- 
lant. Moses  E.  Clapp,  Atty.  Qen.,  and  ito(- 
trt  Jamison,  Co.  Atty.,  for  the  State. 

Dickinson,  J.  The  defendant  was  in- 
dicted fbr  selling  liquor  without  a  license. 
The  court  having  overruled  a  demurrer  to 
the  indictment,  certified  to  this  court  for  its 
opinion  the  question  of  law  Involved.  The 
defendant  not  being  a  druggist,  nor  having 
a  license  to  sell  intoxicating  liquor,  sold  a 
quart  bottle  of  whisky.  The  bottle  was 
corked  and  sealed,  and  in  the  condition  in 
which  the  defendant  (who  upon  the  argu- 
ment is  said  to  be  a  grocer)  received  it.  It 
was  not  sold  to  be  drank  on  the  premises. 
What  has  been  said  in  our  opinion  Just  filed 
In  the  case  of  State  v.  Benz,  ante,  547,  which 
Is  for  the  most  part  applicable  to  this  case, 
leaves  but  little  to  be  allded  for  the  decision 


of  the  question  here  submitted.  The  case  is 
within  the  prohibition  respecting  sales  in 
less  quantity  than  five  gallons,  and  the  de- 
fendant was  not  authorized  to  sell.  That 
the  liquor  was  not  to  be  drank  on  the  prem- 
ises, and  tliat  it  was  sold  in  a  corked  and 
sealed  bottle  in  the  same  condition  in  which 
the  defendant  had  received  it,  are  immaterial 
facts.  The  statute  does  not  prescribe  or  rec- 
ognize such  conditions  in  connection  with  its 
prohibitions  and  penalties.  Under  the  stat- 
ute the  sale  of  a  quantity  less  than  five  gal- 
lons is  prohibited,  except  it  be  made  by  a 
druggist,  under  conditions  prescribed,  or  by 
a  licensed  vendor.  There  is  no  room  for  a 
construction  of  the  law  which  shall  make  it 
applicable  only  in  respect  to  liquor  to  be 
drank  on  the  premises,  or  as  against  those 
whose  principal  business  is  to  sell  liquor — as 
the  saloon-keeper.  A  grocer  who  sells  such 
goods  is  amenable  to  the  law  as  well  as  the 
saloon-keeper.  The  fact  that  the  liquor  Is 
sold  in  the  original  corked  bottles  in  which 
the  seller  purchased  It  cannot  excuse  the  gro- 
cer, as  it  certainly  would  not  the  saloon- 
keeper. The  decision  of  the  district  court  is 
atSrmed. 


SxATB  ex  rel.  MoCabdt  v.  Nelson,  Gountjy 

Treasurer. 
{Supreme  Coxurt  of  Jflnnesoto.    June  7, 1888.) 

TA.U.TI01C— VOLimTABT  PATVEHT— ICAXSAMTTSi 

1.  The  payment,  under  protest,  of  an  unlawful 
demand,  when  such  payment  ia  necesaary  to  avoid 
serious  Injuiy  or  risk  in  respect  to  property,  is  not 
to  be  deemed  as  voluntarily  made,  and  the  money 
may  be  recovered  back. 

2.  One  who  by  force  of  the  statute  ia  nnable  to 
place  on  record  a  deed  of  oonveyance  by  which  be 
has  acquired  title  to  real  estate,  by  reason  of  illegal 
taxes  being  charged  upon  the  land,  may  pay  such 
taxes,  in  order  to  secure  the  recording  of  Us  deed, 
without  such  payment  being  deemed  volantaij. 

3.  ilandamaa  will  not  Ue  to  compel  a  oountr 
treasurer  to  certify  that  all  taxes  are  paid  whoa 
taxes  remain  unpaid,  although  the  same  are  illegaL 
Smith  V.  Schroeder,  16  Minn.  86,  (OIL  U,)  oob- 
mented  upon. 

(Svilobus  bv  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
Kbkr,  Judge. 

Application  on  the  relation  of  Annie  M. 
McCardy,  for  a  writ  of  mandamtu  to  compel 
Andrew  N.  Nelson,  county  treasurer  of  Rajn- 
sey  county,  to  certify  the  payment  of  cer- 
tain taxes.  From  an  order  overruling  a  de- 
murrer to  the  alternative  writ  the  respondeat 
appeals. 

/. /.  Bgan.Qo.  Atty..  and U.  W.  PhUlipt, 
for  appellant.  Kw^ffner  d  Fanntlerog,  for 
respondent. 

Dickinson,  J.  This  is  an  appeal  from  sa 
order  overruling  ademurrer  to  an  altematira 
writ  of  mandamut.  It  appears  by  the  writ 
that,  a  deed  of  conveyance  of  a  certain  lot  of 
land  in  the  city  of  St.  Paul  having  been  made 
to  this  relator  by  the  owners  of  the  property, 
she  desired  to  have  the  deed  recorded  in  tba 
office  of  the  register  of  deeds.  Under  tba 
statute  referred  to  in  the  writ,  it  ia  the  duly 
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of  the  register  of  deeds  to  refuse  to  receive 
such  iDstruments  for  record  until  the  county 
auditor  shall  have  certified  that  the  taxes 
upon  the  land  have  been  paid,  and  the  audi- 
tor is  not  authorized  to  so  certify  until  all 
taxes  assessed  against  the  properly,  and  due 
and  payable,  sliall  have  been  paid  to  tlie 
county  treasurer,  and  his  receipt  tlierefor 
produced.  It  also  appears  that  on  the  lltli 
day  of  February,  1889,  the  relator  tendered 
to  tlie  respondent  the  sum  of  6125.50  in  pay- 
ment of  taxes  upon  the  property,  and  de- 
manded a  receipt  therefor;  this  being,  as  is 
aHeged,  the  only  legal  taxes  assessed  upon 
this  property.  The  tender  and  the  receipt 
asked  for  were  refused,  for  the  reason  that 
the  further  sum  of  $6.25  was  not  included 
in  the  tender,  that  sum  being  cliarged  as  a 
tax  upon  the  property  for  tlie  cleaning  of  snow 
and  ice  from  the  sldewallc  in  front  of  the  lot, 
under  a  special  act  of  the  legislature  passed 
in  1887.  It  is  claimed  Diat  this  tax  is  upon 
its  face  illegal,  for  reasons  which  we  need 
not  now  slate.  The  refusal  of  the  auditor 
also  to  make  the  certificate  necessary  to  en- 
title the  deed  to  record  is  recited  in  the  writ. 
The  command  of  the  writ  is,  in  substance, 
that  the  respondent  accept  the  tender  of 
9125.50,  and  thereupon  that  be  issue  his  re- 
ceipt stating  that  all  taxes  against  this  land 
are  paid.  This  proceeding  by  the  extraordi- 
nary writ  of  mandamus  should  not  be  resorted 
to  as  a  remedy  under  the  circumstances  here 
presented  unless,  the  ordinary  legal  remedies 
being  unavailable  or  inadequate,  it  is  nec- 
essary for  the  protection  of  the  substantial 
rights  of  the  relator.  Not  only  has  the  stat- 
ute prescribed  a  specific  mode  in  accordance 
with  wliich  defenses  may  be  made  to  tax  pro- 
ceedings, and  the  validity  of  a  tax  be  judi- 
cially and  finally  determined,  but  n determina- 
tion in  this  proceeding  against  the  county 
treasurer  alone,  the  county  not  being  a  party, 
would  be  of  no  effect  as  an  adjudication  con- 
cerning the  validity  of  the  tax  in  question; 
and  if  the  relator  proposes  to  resist  the  pay- 
ment the  same  questions  here  involved  must 
be  tried  again  upou  her  answer  being  inter- 
posed in  the  tax  proceedings,  as  prescribed 
by  statute.  We  need  not  advert  to  otiier  con- 
siderations upon  tiiis  point.  It  is  only 
claimed  that  mandamwi  is  a  proper  remedy 
because  there  is  no  other.  We  are  of  the 
opinion  that  the  remedy  here  invoked  was 
unnecessary  for  the  protection  of  the  relator ; 
that  she  might  have  paid  the  alleged  illegal 
tax  of  $6.25.  under  protest,  for  the  purpose 
of  enabling  her  to  get  her  deed  recorded;  and 
ttiat  if  in  fact  tiie  tax  was  illegal  she  might 
have  recovered  it  back  in  an  action  for  tliat 
purpose.  If  so,  this  writ  should  not  have 
been  allowed. 

The  conclusion  thus  indicated  rests  upon 
the  ground  that  the  payment,  under  the  cir- 
cumstances stated,  would  have  been  virtually 
acompulsory  one,  and  not  voluntary.  It  may 
be  stated  as  a  general  propusition  that  a  pay- 
ment, under  compulsion,  of  money  unlaw- 
fully demanded,  does  not  conclude  the  party 


paying;  he  by  proper  protest  indicating  that 
he  pays  by  compulsion,  and  not  voluntarily. 
He  may  recove^  it  again.  The  difficulty  lies 
in  determining  whether  in  any  particular 
case  the  puyment  is  to  be  deemed  as  compul- 
sory or  voluntary.  An  examination  of  the 
authorities,  and  a  consideration  of  the  prin- 
ciple upon  which  they  obviously  rest,  leaves 
no  doubt  in  our  minds  concerning  the  ques- 
tion here  presented.  It  has  always  been  con- 
sidered that  Che  payment,  under  protest,  of  an 
illegal  tax  or  demand  to  an  officer  armed 
with  a  warrant  authorizing  liim  to  enforce 
the  payment  by  imprisonment  or  by  seizure 
and  sale  of  property,  and  who  is  about  to  so 
exercise  his  authority,  is  not  voluntary,  and 
may  be  recovered  back.  Commissioners  v. 
Parlcer,  7  Minn.  267,  (Gil.  207;)  Preston  v. 
Boston,  12  Pick.  7;  Seeley  v.  Westport,  47 
Conn.  294;  Allen  ▼.  Burilngton,  45  Vt.  202; 
Nickodemus  v.  East  Saginaw,  25  Mich.  456; 
Ituggles  v.  Fond  du  Lac,  53  Wis.  436, 10  N. 
W.  Kep.  565;  Smith  v.  Farrelly,  62  Cal.  77; 
Guy  V.  Washburn,  28  Cal.  Ill;  Grim  ▼. 
School-Dist. ,  57  Pa.  St.  483.  Nor  is  this  prop- 
osition applicable  merely  with  respect  to  per- 
sonal property.  The  same  is  true,  as  it  ob- 
viously ought  to  be,  wiien  real  property  is 
involved.  See  cases  above  cite<],  particularly 
Seeley  v.  Westport,  supra;  Guy  v.  Washburn, 
suprii ;  also  Stephan  v.  Daniels,  27  Ohio  St. 
527;  Valentine  v.  City  of  St.  Paul,  34  Minn. 
446, 26  N.  W.  Uep.  457.  Nor  is  it  necessary, 
in  order  to  constitute  compulsory,  as  distin- 
guished from  a  voluntary,  payment,  that  the 
unlawful  demand  be  made  by  an  officer  who 
is  prepan-d  to  enforce  it  by  process.  There 
may  be  that  kind  and  degree  of  necessity  or 
coercion  which  justifies  and  virtually  requires 
payipent  to  be  made  of  the  Illegal  demands  of 
a  private  person  who  has  it  in  his  power  to 
seriously  prejudice  the  property  rights  of  an- 
other, and  to  impose  npon  the  latter  the  risk 
of  saSering  great  loss,  if  the  demand  be  not 
complied  with.  This  is  illustrated  in  the  case 
of  Fargusson  v.  Winslow,  84  Minn.  884,  25 
N.  W.  Bep.  942,  and  cases  cited.  In  West- 
lake  T.  City  of  St.  Louis,  77  Mo.  47,  the  pay- 
ment of  an'  illtgal  water  license  or  charge, 
under  threat  that  if  not  paid  the  plaintiff's 
supply  of  water  would  be  shut  off,  which 
would  result  in  a  suspension  of  operations  in 
his  foundry,  was  deemed  a  kind  of  "moral 
duress,"  making  payment  practically  com- 
pulsory. In  Wakefield  v.  Newbon,  L.  B.  6 
Q.  B.  276,  the  payment  of  an  illegal  demand, 
in  order  to  recover  title-deeds  in  the  bands  of 
the  defendant,  was  considered  not  to  be  a 
voluntary  payment.  In  Close  v.  Phlpps,  7 
Man.  &  G.  586,  the  same  was  held  aa  to  an 
excessive  claim  of  a  mortgagee  who  was  pro- 
ceeding to  sell  under  a  power  of  sale.  See, 
also.  Eraser  v.  Pendlebuiy,  81  Law  J.  0.  P. 
1.  In  City  of  Marshall  v.  Snediker.  25  Tex. 
460,  an  ordinance  subjecting  one  to  the  risk  of 
a  penalty  of  $25  a  day  for  selling  liquor  with- 
out a  license  was  deemed  to  give  to  the  pay- 
ment of  an  illegal  license  fee  the  character  of 
a  compulsory  payment.  See.  also,  GatoiriV. 
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Watterson,  38  Ohio  St.  319,  and  Morgan  t. 
Palmer,  2  Barn.  &  C.  729,  734,  785. 

Through  these  and  numerous  other  cases 
may  be  traced  the  principle  tllat  one  may  pay 
an  unlawful  demand  when  that  is  really  nec- 
essary to  avoid  serious  personal  harm,  or  seri- 
ous prejudice  or  loss,  in  respect  to  property, 
without  being  chargeable  with  having  volun- 
tarily relinquished  his  right  to  contest  the  le- 
gality of  the  demand.  Obviously  the  ques- 
tion of  necessity  must  be  considered  and  de- 
termined under  tlie  circumstances  Hffecting 
each  particular  case.  The  reasons  of  neces- 
sity upon  which  the  law  in  this  particular 
must  be  deemed  to  be  founded  are  applicable 
in  full  force  in  this  case,  and  would  tiave jus- 
tified the  payment  of  the  tax  in  question,  and 
a  subsequent  recovery  of  it,  if  illegal.  The 
officer,  of  course,  could  not  certify  that  the 
taxes  were  paid  while  this  tax  stood  undis- 
charged, and  its  validity  undetermined.  The 
register  of  deeds  was  prohibited  by  law  from 
recording  the  deed  until  the  fact  of  payment 
should  be  thus  certifled  to  him.  The  relator 
could  not  secure  the  recording  of  the  deed 
by  which  she  had  acquired  title  to  this  land. 
If  not  recorded,  she  was  liable,  by  force  of 
our  registry  law,  to  be  wholly  divested  of  her 
title,  either  through  a  subsequent  conveyance 
from  her  grantor  to  any  innocent  purchaser 
who  might  pay  the  tax,  and  place  his  deed  on 
record,  or  through  the  recovery  and  docliet- 
ing  of  judgments  against  her  grantor.  Such 
a  possible  result  the  relator  was  wholly  power- 
less to  prevent,  except  by  the  payment  of  the 
tax.  The  opportunity  for  her  to  interpose  a 
defense  to  the  tax  in  the  tax  proceedings,  and 
tp  secare  an  adjudication  as  to  its  validity, 
would  not  occur  for  a  considerable  time  after 
the  conveyance  to  the  relator,  and  almo^  al- 
ways in  such  cases  some  interval  must  ellipse 
between  the  time  of  the  grant  and  the  time 
when  an  adjudication  could  be  secured  upon 
that  subject;  and  in  the  mean  time  the  se- 
curity of  the  title  acquired  must  depend  upon 
circumstances  beyond  the  control  of  the  gran- 
tee. The  inducements  which  the  law  thus 
imposes  upon  a  graTitee  of  lands  to  pay  a  tax 
of  inconsiderable  amount,  rather  than  to  suf- 
fer his  title  to  valuable  lands  to  be  tli us  jeop- 
ardized, may  well  be  deemed  to  amount  to 
compulsion.  The  coercion  is  certainly  as  real, 
and  of  substantially  the  same  nature,  as  in 
the  case  of  a  distress  of  goods.  Indeed,  men 
of  ordfnary  prudence  would  not  generally 
hesitate  to  pay  at  once  such  a  demand  as  is 
involved  in  this  tax,  rather  than  to  incur  the 
rislc  of  losing  their  entire  estates  by  not  plac- 
ing their  deeds  on  record.  Both  upon  the 
ground  of  reason  and  of  authority  such  a  pay- 
ment, made  under  protest,  should  not  bere- 
garded  as  voluntarily  made.  The  parties  in- 
terested do  not  stand  upou  equal  terms.  The 
law,  in  effect,  compels  the  payment.  It  is 
probable  that  the  allowance  of  this  writ  by 
the  district  court  was  based  upon  what  may 
have  been  inferred  from  the  decision  in  Smith 
v.  Schroeder.  15  Minn.  35,  (Oil.  18.)  There 
is  language  used  in  that  opinion  which,  if 


understood  to  be  of  general  application,  is 
opposed  to  what  we  now  decide,  as  well  as  to 
other  and  later  decisions  of  this  court,  to 
which  we  have  referred.  But  it  is  unneces- 
sary now  to  question  the  correctness  of  that 
decision.  Tliat  action  was  against  the  coun- 
ty treasurer  who  had  received  the  money  paid 
as  taxes.  The  defendant  was  deemed  to  have 
been  wholly  blameless  in  receiving  the  money 
paid;  the  fault  which  afTorded  the  occasion 
for  the  payment  being  that  of  other  officers. 
The  money,  when  received  by  him,  he  should 
have  placeid  in  the  treasury  with  other  public 
funds,  as  he  presumably  did  do.  Even  though, 
under  the  circumstances  of  that  case,  the  ac- 
tion could  not  be  sustained  against  the  treas- 
urer, it  does  not  follow  that  the  plaintiff 
might  not  have  recovered  in  an  action  against 
the  county.  Our  conclusion  is  that  the  order 
overruling  the  demurrer  should  be  reversed, 
and  the  writ  quashed.  Ordered  accordingly. 
Costs  will  not  be  allowed  to  the  prevailing 
party  in  this  case. 


Gafford  v.  American  Mortoagb  tt  In- 
vestment Co. 
(Supreme  Court  of  Iowa-    Kay  89, 1S89.) 

COBPOKATIOKS— AonOKS  A9AIM8T— NOTIOX  TO  PBO- 
DOOB  FaPKBS— ACOaFTAHOS  OF  DRATrS. 

1.  In  an  acUon  a^inst  a  corporation  on  drafts 
accepted  by  its  treasurer,  the  defense  was  that  the 
acceptance  was  without  authority  or  considera- 
tion. naintiS  served  due  notice  on  defendant  to 
produce  at  the  trial  the  record  of  a  meeting  of  de- 
fendant's directors,  at  which  a  resolution  waa 
passed  giving  the  treasurer  power  to  contract  for 
the  payment  of  money,  and,  on  defendant's  failure 
to  produoe  such  record,  a  witness  for  plaintiff  teetl- 
flea  that  at  the  time  or  the  alleged  meetina  he  waa 
vice-president,  director,  and  member  of  tne  exec- 
utive committee  of  defendant,*  present  at  many 
meetings  of  the  board  of  directors,  familiar  with 
the  original  record  of  the  resolution  named  in  the 
notice,  and  that  an  exhibit  shown  him,  which  was 
in  the  handwriting  of  defendant's  secretary,  and 
which  defendant  made  no  effort  to  contradict, 
though  It  knew  such  exhibit  would  be  offered,  con- 
tained a  true  copy  thereof.  Held,  that  auctk  ex- 
hibit was  admissible  In  evidence,  though  the  wit- 
ness stated  that  he  could  not  write  a  copy  of  the 
resolution  from  memory. 

2.  A  street-railway  company,  of  which  plaintiff 
was  president,  sold  to  defendant  certain  bonds. 
H.,  one  of  the  organizers  of  the  street-railway  com- 
pany, was  vice-president  of  defendant,  and  presi- 
dent of  another  corporation  which  defendant  waa 
assisting  to  build  a  railway,  and  which  had  over- 
drawn its  account  with  defendant.  The  bond* 
were  delivered  to  H.,  who  delivered  them  to  de- 
fendant, drew  a  portion  of  the  proceeds,  and  seat 
part  to  plaintiff.  On  plaintiff's  demanding  am  ao- 
counttng  for  the  bonds,  defendant  claimed  that 
the  full  prooeeds  had  been  paid  to  H.,  but  the  lat- 
ter denied  this,  and  alleged  that,  while  he  had  re- 
ceived from  defendant  an  amount  equal  to  the 
price  of  the  bonds,  he  had  returned  a  large  portion 
thereof.  Defendant  claimed  that  any  money  so  re- 
turned was  designed  to  be  applied  on  the  accounts 
of  the  corporaUon  of  which  H.  was  president. 
Plaintiff  claimed  that  H.  was  not  anthorued  to  re- 
ceive the  proceeds  of  the  bonds,  and  that  he  (plain- 
tiff) did  not  know  that  H.  had  received  more  than 
the  amount  sent  to  him.  Plaintifl  afterwards 
agreed  with  the  street-railway  company  to  aooept 
a  certain  amount  from  defendant  in  payment  for 
his  services  as  president  of  the  former,  and  the 
drafts  In  controversy  were  drawn  and  accepted  for 
that  purpose.  Held,  that  findings  that  the  drafts 
were  accepted  In  settlement  of  a  disputed  daia 
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made  hj  the  street-railway  oompany  ag^nst  de- 
fendant, and  that  defendant  at  tnat  time  had  not 
paid  such  oompany  for  Its  bonds,  were  not  unwar- 
ranted. 

3.  Under  the  power  of  defendant's  treasurer  to 
moke  contracts  for  the  payment  of  money,  he  had 
authority  to  accept  the  drafts,  where  the  purchase 
of  bonds  was  within  defendant's  ordinary  business, 
though  such  acceptance  was  in  compromise  of  a 
dispntew 

4.  Under  Code  Iowa,  S  9118,  by  which  the  drafts 
bniiort  a  consideration,  plaintiff  was  not  required 
to  reply  to  an  answer  pleading  want  of  oonsldera- 
tiOD,  but  had  a  right  to  show  that  the  drafts  were 
accepted  aa  a  compromise,  though  he  had  not 
pleaded  a  oompromlse. 

5.  An  answer  of  a  witness,  to  a  question  as  to 
whether  defendant's  treasurer  had  authority  to  ac- 
cept the  drafts,  that  "I  have  found  nothing  of  rec- 
ord in  the  books  of  said  oompany  to  show  that  he 
had  such  authority,"  was  properly  excluded,  as 
the  witness'  conclusion,  as  there  was  undisputed 
prima  facie  evidenoe  that  defendant's  record  did 
giye  the  authority. 

Appeal  from  district  court,  Polk  oounfy; 
MAitcDB  Kavanagh,  Jr.,  Judge. 

Action  at  law  to  recover  the  amount  of 
two  drafts  drawn  on  and  alleged  to  have 
been  accepted  by  defendant.  There  was  a 
trial  by  jury,  and  a  verdict  and  judgment  for 
plaintiff.     The  defendant  appeals. 

Oateh,  Connor  A  Weaver,  for  appellant. 
Kauffman  di  Ovemaey,  for  appellee. 

RoBENsoK,  J.  On  the  14tb  day  of  Jan- 
nary,  1885,  the  Union  Street  Railway  Com- 
pany of  Burlington  drew  on  the  defendant 
three  drafts,  for  91,000  each,  payable  to  the 
order  of  plaintiff.  They  were  accepted  on 
the  day  of  their  date  in  the  name  of  defend- 
ant, by  its  treasurer.  One  of  the  drafts  was 
paid,  and  the  others  are  involved  in  tliis  ac- 
tion. The  defendant  claims  that  the  drafts 
were  accepted  without  authority  and  without 
consideration. 

1.  There  were  two  trials  in  the  court  be- 
low, the  first  one  resulting  in  a  disagreement 
of  the  jury.  Before  the  first  trial  plaintiff 
served  defendant  with  notice  to  produce  on 
the  trial  of  the  cause  the  original  record  of 
the  meeting  of  its  board  of  directors  held  on 
or  about  the  Sd  day  of  July,  1882,  including 
the  record  of  a  certain  resolution  giving  to 
its  president  and  treasurer,  and  to  each  of 
them,  full  power  to  execute  contracts  for  the 
payment  of  money  to  convey  real  and  per- 
sonal estate,  and  to  purcliase  and  sell  securi- 
ties. Said  notice  also  informed  defendant 
that,  if  the  original  record  was  not  so  pro- 
duced, parol  evidence  of  its  contents  would 
be  introduced  at  the  trial.  The  original  reo> 
ord  was  not  produced,  whereupon  one  B.  L. 
Harding  tesUtied  that  in  the  year  1882  he 
was  vice-prpsident,  a  director,  and  member 
of  the  executive  committee  of  defendant,  and 
continued  in  such  position  until  April,  1885; 
'  that  the  eastern  office  of  defendant  was  in 
Boston;  that  he  was  frequently  in  Boston, 
and  present  at  many  meetings  of  the  board 
of  directors,  and  was  well  acquainted  with 
their  action;  that  he  was  familiar  with  the 
original  record  of  the  resolution  named  in 
the  notice;  and  that  an  exhibit  shown  him 
contained  a  true  copy  of  it.    The  exhibit  was 


then  introduced  in  evidence,  over  the  objec- 
tion of  defendant.  We  think  it  was  prop- 
erly so  introduced.  Harding's  testimony,  on 
cross-examination,  was  not  entirely  satisfao* 
tory,  it  is  true,  and  he  stated  he  could  not 
write  a  copy  of  the  resolution  from  memory 
alone,  but  his  admitted  relations  with  de- 
fendant were  such  that  he  would  naturally 
become  familiar  with  the  resolution.  The 
exhibit  was.  in  the  handwriting  of  the  secre- 
tary of  defendant,  and  Harding  testified 
positively  tiiat  it  was  a  copy  of  the  original. 
Defendant  was  in  possession  of  the  original, 
and  was  given  ample  opportunity  to  produce 
it.  After  it  Icnew  that  the  copy  would  lie 
offered  if  the  original  was  not  produced,  it 
took  the  depositions  of  several  of  its  officers, 
but  made  no  effort  whatever  to  contradict 
the  alleged  copy.  Under  these  circum- 
stances, it  may  fairly  be  presumed  that  the 
exhibit  is  as  favorable  to  defendant  as  the 
original  record  would  be,  and  whether  it  was 
so  or  not  is  immaterial.  Defendant  alone 
had  the  power  to  show  the  facts,  if  they  were 
not  as  represented  in  the  exhibit,  and,  hav- 
ing failed  to  do  so,  cannot  now  be  heard  to 
complain.  It  is  said  the  ruling  of  the  court 
was  contrary  to  the  decision  in  BeelM  v.  As- 
sociation, 40  N.  W.  Rep.  122,  but  that  case 
involved  the  procuring  of  a  rule  for  the  pro- 
duction of  original  papers,  and  is  not  in 
point.  The  question  under  consideration  is 
the  sufficiency  of  the  foundation  laid  for  the 
introduction  of  secondary  evidence.  That 
evidence  of  the  contents  of  a  book  or  paper 
in  the  possession  of  the  adverse  party  may 
be  given,  if  he  refuses  to  produce  it  after  the 
giving  of  reasonable  and  proper  notice,  is 
well  settled.  Greenough  v.  Shelden,  9  Iowa, 
506;  1  Greenl,  Ev.  §  560,  and  note;  2  PbiL 
Ev.  519. 

2.  The  Union  Street-Rail  way  Company  waa 
organized  and  incorporated  under  the  laws 
of  Iowa  in  the  month  of  February,  1884 
Soon  after  its  organization  was  perfected  it 
issued  $125,000  In  bonds,  which  were  sold 
to  defendant  at  95  cents  on  the  dollar.  The 
defendant  was  an  Iowa  corporation,  organ- 
ized to  negotiate,  purchase,  hold,  and  sell 
bonds,  certificates  of  stock,  notes,  and  other 
evidences  of  debt,  including  securities  of  va- 
rious kinds.  Its  principal  place  of  business 
for  the  state  of  Iowa  was  in  Des  Moines,  but 
its  oHlce  for  the  transaction  of  business  out- 
side that  state  was  located  in  Boston.  Hard- 
ing was  one  of  the  organizers  of  the  street- 
railway  company,  and  was  connected  with 
defendant  as  already  stated.  He  was  also 
president  of  the  Des  Moines,  Osceola  A; 
Southern  Railway  Company,  which  was  then 
engaged  in  building  a  railway.  That  com- 
pany was  being  assisted  in  the  sale  of  its 
ttonds  by  the  defendant,  and  had  overdrawn  its 
account,  January  1, 1884,  in  the  sum  of  about 
$45,000.  The  property  of  the  street-railway 
company  cost  less  than  960,000,  including 
extensions  and  improvements;  hence  the  pro- 
ceeds of  the  bonds  sold  to  defendant  repre- 
sented a  profit  of  nearly  $60,009.    Plaintiff 
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was  made  president  of  the  street-railway  com- 
pany, and  managed  its  affairs  from  the  time 
of  its  organization  ontil  the  drafts  in  contro- 
versy were  accepted.  The  street-railway 
bonds  were  delivered  to  Harding,  when  they 
were  executed,  and  he  delivered  them  to  de- 
fendant at  its  Boston  office.  He  drew  a  por- 
tion of  the  proceeds  of  the  bonds,  and  sent 
nearly  4(60,000  to  plaintifF.  It  is  contended 
by  defendant  that  Harding  received  all  the 
proceeds;  that  lie  was  authorized  to  receive 
them ;  and  that  when  the  drafts  in  snlt  were 
given  he  had  been  paid  in  full.  Defendant 
also  contends  that,  if  he  was  not  in  fact  so 
authorized,  yet  the  officers  of  the  street-rail- 
way company  knew  that  he  was  drawing  the 
money,  and  made  no  objection  to  his  so  doing. 
It  is  claimed  by  plaintifF  that  Harding  had 
no  right  to  receive  the  proceeds  of  the  lionds, 
and  that  he  did  not  Icnow  that  he  had  re- 
ceived more  than  the  amount  sent  to  plain- 
tiff at  Burlirfgton.  A  young  clerk  of  Hard- 
ing, employed  in  his  office  at  Des  Moines, 
was  the  nominal  treasurer  of  the  street-rail- 
way company,  but  never  received  any  of  its 
funds.  Harding  claims  that,  while  he  re- 
ceived from  defendant  money  to  the  amount 
of  the  purchase  price  of  the  bonds,  yet  he  re- 
turned a  large  portion  of  it.  Defendant 
claims  that,  if  any  money  was  so  returned,  it 
was  designed  to  be  applied  on  the  Osceola 
Railway  Company  accounts.  After  the  street- 
railway  company  had  been  organized  several 
months,  plaintiff,  as  its  president,  sought  of 
defendant  an  accounting  for  the  bonds,  and 
was  informed  that  tbe  proceeds  bad  been  paid 
to  Harding.  Plaintiff  visited  Harding,  and 
was  told  that  the  information  he  had  received 
from  the  Boston  office  was  not  correct. 
Hurding's  claim  seems  to  have  been  con- 
firmed by  further  correspondence  with  the 
Boston  office.  Plaintiff  was  not  aware  that 
defendant  had  purchased  all  the  bonds,  and 
was  informed  that  it  bad  sold  but  857,000 
worth.  He  went  to  Boston  in  January, 
1885,  and  insisted  on  a  final  aoconnting. 
He  had  received  nothing  for  his  services  as 
I^reaident,  but  had  finally  agi^eed  with  the 
persons  interested  In  the  street-railway  com- 
pany to  accept  tS,000  in  settlement  of  his 
claim  for  services.  One  Smith  was  the  treas- 
urer of  defendant,  and  was  also  interested 
lo  the  street-railway  company.  Defendant 
refused  to  account  to  plaintiff  for  the  bonds 
it  had  received,  although  he  then  knew  it 
had  sold  enough  to  amount  to  about  968,000. 
It  was  finally  agreed  that  plaintiff  should 
surrender  his  stock  in  the  street-railway  com- 
pany, that  he  should  resign  his  otflce  of  presi- 
dent, and  that  he  should  receive  83,000  from 
defendant  in  settlement;  and  the  three  drafts 
were  drawn  and  accepted,  as  already  stated, 
for  that  purpose.  The  jury  found  specially 
that  the  drafts  were  accepted  in  settlement 
of  a  disputed  claim  made  by  the  street-rail- 
way company  against  defendant,  and  that  at 
that  time  defendant  had  not  paid  to  said  com- 
pany the  amount  due  for  its  t>onds. 
Appellant  contends  at  great  length  and 


with  much  ingenuity  that  the  special  find- 
ings, especially  tbe  second  one,  and  the  gen- 
eral verdict,  are  contrary  to  the  evidence, 
and  contrary  to  the  charge  of  the  court;  but, 
in  our  opinion,  it  is  a  case  of  sncb  conflict 
of  evidence  that  we  cannot  say  that  the  con- 
clusion of  the  jury  is  unwarranted.  It  does 
not  appear  that  Harding  was  authorized  to 
receive  the  proceeds  of  the  bonds,  and.  if  he 
was  not,  then  defendant  was  owing  to  the 
street-railway  company  much  more  than 
83,000  when  the  drafts  in  suit  were  drawn 
and  accepted.  It  is  not  disputed  that  plain- 
tiff was  justly  entitled  to  receive  83,000 
when  he  received  the  accepted  drafts.  He 
signed  a  receipt  designed  to  exonerate  de- 
fendant from  further  liability  on  account  of 
the  bonds.  He  states  that  he  explained 
when  he  signed  it  that  he  intended  it  to  be 
effectual  only  for  moneys  actually  paid;  but 
it  is  not  material  to  inquire  into  the  effect  of 
his  Intent,  nor  of  the  paper  which  he  signed. 
It  is  clear  that  he  made  a  demand  of  settle- 
mont  of  defendant  in  good  faith;  tliat  the  de- 
mand was  not  unfounded;  that  the  drafts 
were  given  to  settle  it;  and  that  plaintiff 
acted  as  president  of  the  street-railway  com- 
pany in  attempting  to  obtain  a  settlement. 

S.  It  is  insisted  by  appellant  that,  even  if 
the  authority  of  the  treasurer  of  defendant 
to  make  contracts  for  the  payment  of  money 
be  conceded,  yet  such  authority  would  extend 
only  to  transactions  in  tiie  ordinary  ooaraa 
of  business,  and  not  to  tlie  compromise  of 
disputed  claims.  But  tiie  purchase  of  bonds, 
and  the  paying  for  thom,  were  within  the 
ordinary  business  of  defendant,  and  It  was 
within  the  province  of  the  officer  who  was 
authorized  tn  make  the  purchase  for  the  de- 
fendant, and  to  make  payment,  to  determine 
the  amount  unpaid,  even  to  the  extent  of 
compromising  a  dispute  in  regard  to  it. 

4.  It  is  claimed  that  the  burden  of  proof  to 
show  a  sufficient  consideration  for  the  drafts 
was  upon  plaintiff,  and  that  there  was  err«v 
ill  the  admission  of  evidence  to  show  that 
they  were  accepted  in  compromise  of  a  claim, 
because  a  compromise  was  not  pleaded.  Tiie 
drafts  in  suit  import  a  consideration.  Code, 
g  2113.  It  was  not,  therefor,  nesessnry  for 
plaintiff  to  plead  it,  nor  to  prove  it  in  the 
first  instance.  A  want  of  consideration  was 
a  matter  of  defense,  to  be  pleaded  and  proven 
by  defendant.  Tbe  averments  in  theanswer 
of  want  of  consideration  were  denied  by  op- 
eration of  law,  and  no  reply  was  required. 
It  was  entirely  competent  for  plaintiff,  under 
the  issues  raised  by  the  answer,  to  sbow  the 
real  considemtion  of  the  drafts. 

5.  A  witness  was  asked  whether  the  treas- 
urer of  defendant  had  any  power  or  authori- 
ty to  accept  the  drafts  in  suit,  or  either  of 
them.  He  answered:  "I  do  not  know.  / 
Aaee  found  no  thing  of  reoard  in  the  books  of 
said  company  to  shozb  that  he  had  atteh  au- 
thority.  The  books  and  records  of  the  com- 
pany contain  no  reference  to  the  drafts  sued 
upon.  I  have  no  personal  knowledge  in  re- 
gard to  the  execution  of  the  drafts  in  suit, " 

Digit'ized  by  VjOOQIC 


Iowa.) 


WISE  •.  WILDS. 


568 


etc.  The  italicized  portion  of  the  answer 
was  excluded  on  tbe  objection  of  plaintiff. 
We  think  the  ruling  was  correct.  It  simply 
gave  the  conclusion  of  the  witness  as  to  the 
legal  effect  of  what  the  record  contained. 
An  answer  of  that  kind  might  be  admissible 
nnder  some  circumstances,  but  not  where,  as 
in  this  case,  there  was  ;>Hma/a(!t«  evidence 
that  the  record  did  give  the  autltority  in 
question,  which  record  was  not  disputed. 
What  we  have  Siiid  on  this  point  will  dispose 
of  numerous  questions  presented  by  appel- 
lant, which  need  not  be  further  considered. 

6.  We  have  examined  the  record  and  ar- 
guments of  counsel  in  the  case,  but  fail  to 
discover  any  error  prejudicial  to  appellant. 
T)ie  judgment  of  the  district  court  is  there- 
fore affirmed. 


WiBE  e.  W1LO8  et  al. 
{Supreme  Court  of  Iowa.    Hay  90, 1889.) 

PrAOBULEXT  COSTBYAKOE8. 

1.  Two  firm*,  having'  eommon  members,  being 
insolvent  and  pressed  by  their  creditors,  conveyed 
all  their  firm  and  private  property,  real  and  per- 
sonal, by  deeds  and  chattel  nwrt^ages,  to  certain 
creditors,  all  of  whom  were  relauves  of  the  vari- 
ous members  of  the  Arms,  among  them  plaintiff, 
the  father-in-law  of  one  of  the  members,  who 
knew  of  the  firms'  insolvency.  All  the  mortgages 
were  made  on  the  same  day,  none  of  the  creditors 
being  present  except  plaintiff  and  another,  and 
witbont  the  knowledge  of  the  other  creditors 
whose  claims  were  thereby  secured.  Plaintiff  took 
charge  of  all  the  mortgages,  and  left  them  for  rec- 
ord, with  instructions  to  return  them  to  him,  and 
Immediately  took  possession  of  all  the  mortgaged 
property.  Plaintiif  was  mortga^tee  in  one  of  the 
mortgages,  which  also  iacluded  the  claims  of  two 
other  creditors,  covering  the  firms'  accounts,  notes, 
etc.,  and  after  taking  possession  these  were  trans- 
ferred and  assigned  to  him,  and  he  collected 
enottfrh  to  pay  his  own  claim,  which  he  is  here  re- 
lying on.  Held,  that  the  trial  court  was  Justified 
in  finding  that  the  transactions  were  f  raudnlent  as 
to  the  unsecnred  creditors. 

8.  The  court  found  as  a  f aot  that  certain  convey- 
ances and  chattel  mortgages  under  which  plaintiff 
claims,  as  against  a  sherifTs  levy  of  execution  on 
tbe  property,  "were  not  made  in  good  faith,  and 
with  tbe  sole  object  of  security  permanenUy,  but 
to  acoomplisb  a  preference,  and  place  the  property 
beyond  the  reach  of  creditors  not  sustaining 
friendly  and  confidential  relations  with  the  debt. 
ors. "  Held  that,  with  this  finding  sDpp<Nrtad  by 
tbe  evidence,  it  is  immaterial  whether  or  not  the 
facts  justified  the  court's  conclusion  of  law  that 
the  acts  amounted  to  an  assignment  for  benefit  ot 
creditors  with  preferences:  for,  if  the  acts  are 
fraudulent  as  to  creditors,  the  judgment  in  favor 
of  defendant,  tJte  sheriff,  is  correct. 

Appeal  from  district  court.  Jones  eoanty; 
J.  H.  Preston,  Judge. 

Action  on  tbe  official  bond  of  the  defend- 
ant WiMs,  as  slierifl,  alleging  a  Inreach  of  the 
conditions  thereof.  There  was  a  judgment 
for  tbe  defendanta,  and  the  plaintiff  appeals. 

W.  C.  Qregorg,  Oraham  <&  Cody,  and 
Sheean  &  AfaCam,  for  appellant.  Ellis  cC 
JfeC'oy,  Ezra  KeeUr,  and  Hamley  A  Ercan- 
hrack,  for  appellees. 

Qramosr,  J.  The  case  was  tried  to  the 
court  without  a  }ury,  and  the  court  found  the 
foltoving  facts:  "(1)  That  on  and  prior  to 
April  IS,  1»^  E.  W.  Uaigiit  and  Chas.  Haight 


were  partners  under  the  Arm  name  of  Haight 
Bros.  (2)  Thatsaid  Haight  Bros,  and  one  P. 
J.  Whittemore  were  partners  under  the  nama 
of  Haight  Bros.  &  Co.  (8)  That  both  said 
firms  did  business  in  the  same  building,  in  Ox- 
ford  Junction,  Jones  county,  Iowa.  (4)  That 
April  19,  1886,  at  Maquoketa,  Iowa,  £.  W. 
Haight  for  said  firms  executed  chattel  vaort- 
gages  as  follows:  One  to  plaintiff  for 
i3,81U.39.  purporting  to  secure  note  to  plain* 
tiff  for  »2,200,  note  to  Ira  Garter  for  $300. 
and  four  notes  to  Dean  Bros.  &  Lincoln  for 
$275,  $159.63,  $150,  and  $150,  respectivdy, 
with  eight  per  cent,  interest,  upon  the  stocii 
of  goods,  books  of  accounts,  notes  and  ac- 
counts, and  fixtures,  ineliiding  coiintei-s  and 
shelving,  also  bake-oven,  tools,  and  dishes 
belonging  to  Haight  Bros., — being  Exhibit 
A,  in  evidence;  also  one  chattel  mortgiige  to 
James  E.  Arnold  for  $520,  purporting  to  se- 
cure one  note  for  $520,  with  ten  per  cent, 
interest  upon  same  property,  subject  to  plain- 
tiff's mortgage,  —  t>eing  Exhibit  B;  also 
chattel  mortgage  from  Haight  Bros.  &  Co. 
to  I.  C.  Weed  for  $1,858.75.  purporting  to 
secure  one  note  to  said  Weed  for  $350,  one 
for  .$400,  one  for  $200  to  Geo.  W.  Tubbs,  one 
for  S150  to  D.  C.  Clary,  and  th^ further  sum 
of  ^1,028.75,  on  account  borrowed  money 
upon  the  sto^^k  of  goods,  books  of  aeconnts, 
and  accounts  and  notes  of  said  mortgagors, 
—being  Exhibit  No.  3.  (5)  Tliat  at  the  same 
time  and  place  said  E.  W.  Haight  executed 
to  bis  wife,  B.  B.  Haight,  a  warranty  deed 
of  house  and  lot  in  Maquoketa,  l>eing  Exhibit 
No.  2,  for  the  stated  consideration  of  $900. 
(6)  That  on  February  — ,  1886,  said  E.  W. 
Ilaight  executed  to  Mrs.  Indiana  Wise,  wife 
of  plaintiff,  a  deed  of  a  house  and  lot  in  Onf- 
low, Jones  county,  Iowa,  for  the  stated  con- 
sideration of  $700,  being  Exhibit  — .  (7) 
That  said  transfers  embrace  all  the  property 
of  said  firms,  and  the  individual  members 
thereof,  and  were  executed  in  contemplation 
of  insolvency,  wliich  was  known  to  all  of 
said  mortgagees.  (8)  That  at  the  time  of 
tbe  execution  of  said  chattel  mortgages  and 
deed  to  B.  B.  Hiiight,  plaintiff,  I.  C.  Weed, 
E.  W.  Haight,  and  the  attorney  who  prepared 
them  were  tlie  only  persons  present ;  that  the 
items  enteiing  into  the  consideration  ot  the 
said  instruments  were  fully  talked  over,  and 
known  well  to  the  parties  present.  (9)  Tliat 
Ira  Garter  and  Denn  Bros.  A  Lincoln,  named 
in  plaintiff's  chattel  mortgage;  also  Geo.  W. 
Tubbs  and  D.  G.  Clary,  named  in  Weed's 
mortgage, — were  neither  of  them  present, 
nor  did  tliey  know  of  their  execution,  or  con- 
templated execution,  until  after  they  were 
executed.  (10)  That  said  chattel  mortgages 
were  all  placed  in  plaintiff's  hands  imm^i- 
ately  after  their  execution,  and  the  same 
evening  brought  by  him  to  Anamosa,  Jones 
county,  Iowa,  for  record,  and  all  filed  for 
record  at  8:45  o'clock  p.  m.  of  that  day,  and 
the  recorder  directed  to  mail  them  to- plain- 
tiff at  Oxford  Junction;  that  plnintiff  then 
went  to  Oxford  Junction,  and  on  the  2lBt  ot 
April  took  possession  of  the  property  d*. 
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scribed  in  said  mortgagea  before  tliey  were 
returned  to  him  by  the  recorder,  and  on  said 
21st  of  April,  after  so  taking  possession, 
Haight  Bros.,  by  £.  W.  Haight,  transferred 
and  assigned,  'for  value  received,'  to  plain- 
tiff, all  of  the  books  of  accounts  and  accounts 
and  notes  named  in  his  mortgage.  (11)  That 
plaintiff  is  the  fathcr-in-hiw  of  said  E.  W. 
Haight;  that  I.  C.  Weed  is  the  uncle  of  the 
Haight  Bros,,  and  step-father  of  said  Whit- 
temore;  that  Jus.  C.  Arnold  is  a  cousin  of 
the  Haight  Bros.  (12)  That  plaintiff  and 
said  Weed  resided  in  Maquoketa,  April  19, 
1886.  (13)  That,  aside  from  said  claim 
against  Haight  Bros.,  plaintiff  is  practically 
insolvent,  and  was  so  April  19,  1886.  (14) 
That  between  April  19  and  May  24,  1886, 
plaintiff  sold  of  said  goods  8702  worth,  and 
received  the  money  therefor ;  that  the  amount 
of  the  notes  and  accounts  so  assigned  to  him 
was  'rising'  of  $2,000.  (15)  That  defend- 
ant Wilds  is  sheriff  of  Jones  county,  Iowa, 
and  the  other  defendants  are  sureties  on  his 
oflScial  bond;  that  said  sheriff  on  May  24, 
1886,  levied  upon  so  much  of  the  said  stock 
of  goods  of  said  Haight  Bros,  as  is  shown  by 
the  return  on  said  executions  named  in  the 
petition,  and  was  notified  by  plaintiff  of  his 
claim  of  ownership,  and  said  sheriff  demand- 
ed and  received  indemnifying  bonds  of  the 
execution  plaintiffs,  with  sureties  approved 
by  him.  and  filed  the  same  with  the  clerk, 
and  proceeded  to  sell  sufficient  of  same  prop- 
erty to  satisfy  said  executions,  costs,  and  a 
landlord's  lien,  and  which  he  returned  fully 
satisfied.  (16)  That  in  taking  of  the  Jas. 
C.  Arnold  mortgHge  the  same  I.  C.  Weed 
acted  as  the  agent  of  said  Arnold.  ( 17)  That 
the  said  Haight  Bros.,  besides  the  sums  se- 
cured by  said  mortgages,  were  indebted  in 
the  sum  of  between  $2,000  and  83.000.  and 
were  insolvent.  (18)  That  the  amount  of 
the  notes  and  accounts  assigned  to  plaintiff 
by  Haight  Bros.,  as  aforesaid,  together  with 
the  money  received  from  the  sale  of  goods, 
exceeds  the  amount  of  plaintiff's  claim  named 
in  said  mortgage.  (19)  That,  at  and  prior 
to  all  of  said  conveyances  and  transfers,  the 
plaintiffs  in  said  executions  were  creditors  of 
said  Hiiiglit  Bros.  (20)  That  the  said  con- 
veyances and  transfers  were  not  made  in 
good  faith,  and  with  the  sole  object  of  secu- 
rity permanently,  but  to  accomplish  a  pref- 
erence, and  place  the  property  beyond  the 
reach  of  creditors  not  sustaining  friendly 
and  confidential  relations  with  the  debtors. 
As  conclusions  of  law  I  find  (1)  that  by  the 
acts  and  intent  of  the  parties  at  the  time  of 
the  making  said  several  transfers  the  same 
amounted  to  a  general  assignment  of  the 
property  of  said  firms,  who  were  insolvent, 
and  were  made  in  contemplation  of  insolv- 
ency, with  a  view  to  give  a  preference  to  the 
creditors  named,  and  were  not  for  the  bene- 
fit of  all  the  creditors  of  said  firms,  and 
hence  invalid;  (2)  that  the  claim  of  plaintiff. 
Wise,  by  the  assignment  of  the  said  notes 
and  accounts  to  him,  and  appropriation  of 
taid  money  received  on  sale  of  goods,  was 


extinguished  prior  to  the  levy  on  the  proper- 
ty by  the  sheriff;  (3)  that  judgment  should 
l>e  entered  for  defendants,  which  is  accord- 
ingly done." 

1.  It  will  be  observed  that  the  alleged 
wrongful  act  of  the  defendant  is  the  seiz- 
ure of  the  goods  on  the  execution,  and  tak- 
ing them  from  the  plaintiff,  as  the  mort- 
gagee of  Haiglit  Bros,  and  Haight  Bros.  & 
Co.  It  will  also  be  observed  that  the  dis- 
trict court  found  that  the  several  convey- 
ances by  the  mortgagors  amounted  to  a  gen- 
eral assignment  for  the  benefit  of  creditors 
by  an  insolvent,  and  that  the  assignment 
WHS  void  because  not  for  the  benefit  of  all  the 
creditors.  The  action  is  at  law,  and  is  only 
triable  here  on  tlie  assignments  of  error,  and, 
among  others,  the  question  is  presented  that 
the  legal  conclusion  baa  no  support  in  the 
facts  found  by  the  court.  Looking  to  the 
twentieth  finding  of  fact,  the  court  finds  that 
the  transaction,  as  between  the  parties  to  it. 
is  fraudulent,  not  being  designed  as  security, 
but  to  place  the  property  l>eyond  the  reach 
of  creditors.  With  this  fact  established,  it  is 
not  important  to  inquire  as  to  whether  or 
not  the  particular  facts  would  justify  the  legal 
conclusion  that  the  acts  amounted  to  an  as- 
signment for  the  benefit  of  creditors,  with 
preferences.  An  assignment  for  the  benefit 
of  creditors,  where  preferences  are  given,  is 
invalid,  because  it  is  fraudulent,  and  it  Is  the 
fraud  that  vitiates  tlie  transaction;  and  hence 
the  finding  by  the  court  that  it  was  a  general 
assignment,  but  not  for  the  benefit  of  all  the 
creditors,  is  merely  a  finding  of  the  fact  of 
fraud.  The  mortgagees  in  this  case  act  with 
a  part  of  their  creditors  who  are  preferred, 
and  the  fraudulent  purpose  is  mutual.  The 
The  plaintiff  is  one  of  the  parties  who  thus 
acted  andisadi  rect  party  to  the  fraud .  T  hese 
observations  are,  of  course,  l>ased  upon  the 
theory  that  the  findings  of  fact  by  the  court 
have  support  in  the  testimony,  which  will  be 
hereafter  considered.  The  mere  fact  that 
the  district  court  gave  as  a  reason  for  its 
judgment  for  defendants  that  the  act  of  the 
debtors  amounted  to  a  general  assignment, 
when  the  true  reason  was  thxt  the  conveyan- 
ces were  void  as  fraudulent,  but  not  possess- 
ing all  the  elements  of  a  general  assignment, 
does  not  entitle  the  plaintiff  to  a  reversal,  but, 
if  the  established  facts  support  the  judgment, 
itshould  be atilrmed.  Code,  §  4424;  Jamison 
v.  Perry,  88  Iowa,  14;  Whiting  v.  Boot,  52 
Iowa.  292, 3  N.  W.  Rep.  134;  Roberts  v.  Cor- 
bin.  28  Iowa,  355:  Gilmore  v.  Ferguson,  Id. 
422.  Under  the  finding  of  facts  by  the  dis- 
trict court,  we  think  its  judgment  for  de- 
fendants has  ample  support. 

2.  The  pleadings  in  the  case  present  sev- 
eral issues  for  trial,  and  the  introduction  of 
testimony  necessarily  took  a  wide  range. 
With  the  holding  in  the  first  division  of  the 
opinion,  it  will  only  be  necessary  to  inquire  aa 
to  whether  there  was  error  in  the  finding  of 
the  fact  of  fraud,  or  in  the  proceedings  lead- 
ing thereto.  Under  the  issues  as  presented, 
testimony  was  competent  to  show  (1)  that 
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the  plaintilT's  claim  was  paid  before  the  levy 
by  the  defendant;  (2)  tliat  the  transaction 
amounted  to  a  general  assignment  for  the  ben- 
efit of  creditors,  with  preferences;  (3)  that 
the  conveyances  were  fraudulent,  as  against 
creditors.  It  will  be  unnecessary  to  consider 
a  number  of  the  assignments  as  to  error  in 
admitting  and  refusing  testimony,  because 
not  bearing  on  the  question  of  fraud.  The 
plaintiff  in  this  suit  is  a  father-in-law  to  E. 
W.  Haight,  one  of  the  Arm  of  Haight  Bros., 
and  also  of  Haiglit  Bros.  &  Co.  It  is  not  to 
be  questioned  from  the  t^timony  of  the 
plaintiff  himself  that  tliese  firms,  at  the  time 
of  the  execution  of  these  conveyances,  were 
both  insolvent,  and  were  attempting  in  some 
manner  to  dispose  of  all  their  property;  that 
they  were  being  pressed  for  payment;  and 
that  the  plaintiff  was  prompted  to  take  bis 
security  because  be  knew  of  this  insolvency; 
and  that  others  were  anxious  about  their 
claims.  The  mortgagees  were  all  in  some 
manner  related  to  the  mortj;agors.  The 
mortgages  were  all  made  on  the  same  day, 
and  the  plaintiff  the  same  evening  took  them 
all  to  Anamosa,  and  filed  them  for  record, 
and  they  were  all  to  be  returned  to  him. 
Some  of  the  parties  secured  by  the  mortgages 
were  not  present,  and  had  no  knowledge  that 
their  claims  were  to  be  secured.  There  was 
about  the  transaction  much  to  excite  sus- 
picion as  to  its  fairness.  It  is  not  for  us  to 
say  that  the  testimony  is  sufficient  to  satisfy 
us  of  tlie  fraud,  but  is  it  such  that  the  court 
below  could  legally  thus  find?  and  in  that 
respect  we  think  it  is.  It  is  unquestionably 
the  law  that  the  parties  have  the  right  to  pre- 
fer creditors,  and  secure  them,  and  the  fact 
that  they  are  relations  makes  no  difference. 
The  instances  are  few  in  which  good-faith 
transactions  to  secure  one  party  involves  the 
giving  of  security  to  parties  not  asking  it; 
and  the  creditor  seeking  security  in  good 
faith  seldom  lends  his  aid  so  far  as  to  become 
a  trustee  for  creditors  not  expecting  such  fa- 
vors; and  when  it  does  occur,  with  other  sus- 
picious circumstances,  it  requires  quite  sat- 
isfactory explanation,  or  it  stands  as  a  badge 
of  unfair  dealing.  A  circumstance  in  the 
case  worthy  of  notice  in  this  respect  is  this: 
The  court  finds  that  the  claim  of  the  plaintiff 
had  been  paid  off  before  this  levy.  Appel- 
lant says  in  argument  that,  even  if  this  be 
true,  still  be  stands  as  trustee  of  the  other 
beneficiaries  in  the  mortgage,  and  is  entitled 
to  recover  on  that  account.  Conce<ling  this 
as  a  legal  proposition,  but  looking  to  his  act* 
ual  purpose  in  the  transaction,  the  court  is 
led  to  inquire,  if  his  claim  is  paid,  why  is  he 
in  court  seeking  to  recover  beyond  the  amount 
of  his  trust  claim?  That  his  personal  claim 
is  paid  hardly  admits  of  a  doubt,  and,  if  true, 
there  is  reason  to  believe  that  he  is  looking 
to  interests  other  than  bis  own  in  the  man- 
agement and  care  of  this  property  or  its  pro- 
ceeds. 

We  have  examined  the  record  as  to  the  er- 
rors assigned,  and  in  some  instances,  under 
(be  issues  as  presented,  we  think  there  was 


error,  both  as  to  admissions  and  exclusions  of 
testimony.  But,  looking  to  the  question 
which  we  assume  as  a  controlling  one.  we 
find  nothing  which  we  think  could  have  pre- 
judiced the  plaintiff.  In  fact,  we  have  con- 
sidered the  matter  almost,  if  not  entirely,  on 
the  conceded  facts  as  to  details  from  which 
the  ultimate  fact  of  the  fraud  could  be  found. 
To  consider  the  separate  assignments  as  to 
ruling  upon  the  introduction  of  testimony 
would  extend  the  opinion  to  an  unreasonable 
extent,  and  we  think  it  unnecessary.  To  our 
minds  the  findings  by  the  court  have  such 
support  in  the  testimony  that,  like  the  ver- 
dict of  a  jury,  they  are  conclusive  as  to  the 
facts.  With  the  fact  of  fraud  established. 
the  transaction  as  to  plaintiff  was  void,  as 
found  by  tbedistrict  court,  and  its  judgment 
must  be  affirmed. 


Abnou>  v.  Wilds  et  oL 
(Supreme  Cawrt  of  Iowa.    Hay  90, 1889.) 

Appeal  from  district  court,  Jones  county;  J.  H. 
FsKSTOH,  Judge. 

Action  on  the  offlctal  bond  of  the  defendsot 
Wilds,  as  sberiff,«UeKiDg  a  breach  thereof.  There 
was  a  judgment  for  we  defendants,  and  the  plain- 
tiS  appeals. 

W.  C.  Oregnry,  Oraham  i  Cody,  and  STicean  A 
McCam,  for  appellant.  Ellii  i  MoCoy,  Eara 
Keeler,  and  Remley  Js  Ercanbrack,  for  appellees. 

Obahobb,  J.  The  issnes  ai|d  facts  in  this  case 
are  so  nearly  identical  with  the  issues  and  facts  in 
the  case  of  Wise  aeainst  the  same  defendants, 
(ante,  653,)  filed  at  this  term,  that  it  is  controlled 
by  the  law  as  therein  announced,  and  the  judgment 
01  the  distriot  court  is  affirmed. 


DOTLB  «.  Chioago,  St.  p.  ft  K.  G.  Rt.  Go. 
{Supreme  Court  of  Iowa.    Hay  21, 18S9.) 

NbOLIOBNCB — BVIDBMOB. 

1.  Plaintiff,  a  bridge  repairer  on  defendant's 
road,  withdrew  from  his  work  at  the  approach  of  a 
passenger  train.  As  the  train  passed,  a  coupling- 
pin  of  iron  was  thrown  by  the  wheel  of  a  car, 
striking  plaintiff.  The  workmen  repairing  the 
bridge  testified  that  the  pin  could  not  have  been 
thrown  from  the  bridge,  as  the  work  they  were 
doing  on  it  required  a  close  examination  of  it.  The 
pin  was  such  as  is  used  upon  oars  having  the  Miller 
platform,  which  was  on  the  cars  in  the  train.  It 
was  not  the  kind  of  a  pin  defendant  used  on  its 
oars,  and  a  train-man,  who  made  up  the  train,  tes- 
tified that  he  looked  for  a  loose  pin  npon  the  plat* 
forms  of  the  train  before  starting,  and  found  none, 
though  he  might  hare  overlooked  it.  Pins  of  vari- 
ous pattfms  are  found  upon  cars  exchanged  from 
other  roads.  Held,  that  the  jury  were  justified  in 
finding  that  the  pin  was  upon  one  of  the  platforms 
of  the  train. 

9.  As  pins  of  this  character  are  in  constant  use 
it  Is  a  fair  inference  that  it  was  left  on  the  cars  by 
an  employA  of  defendant;  and  as  it  was  not 
chained,  as  are  pins  used  upon  cars  having  the 
kind  of  couplings  in  use  upon  the  train  causing  the 
accident,  the  sllegation  that  the  pin  was  negli- 
gently left  upon  this  train,  without  being  fastened, 
was  sustained. 

8.  The  fact  that  the  accident  was  so  unusual  and . 
extraordinary  that  it  could  not  reasonably  have 
been  expected  to  happen,  does  not  relieve  the  de- 
fendant from  the  effect  of  its  negligenoe. 

4.  The  fact  that  the  pins  of  this  kind  were 
chained,  so  that  they  could  be  at  hand  when 
wanted,  is  immaterial.  If  the  pin  was  less  liable 
to  cause  injury  when  chained,  it  should  hav 
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kept  fastened,  though  It  was  not  chained  to  avoid 
injury. 

Appeal  from  district  court,  Marshall  coun- 
ty; S.  M.  Weaver,  Judge. 

Action  to  recover  for  personal  injuries 
sustained  bj  plaintiff  from  alleged  negligence 
of  defendant's  employts  while  operating  a 
train  on  its  railroad.  There  was  a  judgment 
upon  a  verdict  for  plaintiff.  Defendant  ap- 
peals. 

Hubbard  &  Dawly,  for  appellant.  V. 
Brown  and  J.  L.  Carney,  for  appellee. 

Beck,  J.  1.  The  undisputed  facts  of  the 
case  are  these:  Plaintiff,  with  other  work- 
men, was  employed  in  repairing  a  bridge  up- 
on defendant's  load.  A  passenger  train  ap- 
proaching, Uie  workmen  withdrew  12  or  15 
feet  from  the  traclc.  As  the  train  passed  at 
a  speed  of  about  30  miles  an  hour,  a  coup- 
ling-pin of  iron,  about  one  foot  long  and  an 
inch  and  a  quarter  in  diameter,  was  hurled 
from  the  train,  and  struck  plaintiff  upon  the 
head,  and  fractured  his  KkuU.  The  injury 
was  severe,  and  from  it  plaintiff  was  ill  and 
disabled  for  several  months,  and  still  suffers 
therefrom.  It  is  shown  by  thb  evidence,  and 
we  think  is  not  disputed,  that  the  pin  was 
thrown  by  the  wheel  of  a  car.  A  witness 
testilies  that  he  heard  and  saw  the  pin 
"striking  the  wheels,"  and  saw  it  thrown  in 
the  direction  pli|intiff,  with  witness,  was 
standing.  The  workmen  repairing  the  bridge, 
or  some  of  them,  testified  that  the  pin  could 
not  Itave  been  thrown  from  the  bridge,  for 
they  were  working  upon  the  part  of  the 
bridge  near  which  the  accident  occurred. 
They  were  employed  in  repairing  the  track 
on  the  bridge,  and  doing  other  work  repair- 
ing the  bridge  which  required  them  to  make 
close  examination  of  it.  The  pin  was  old, 
rusty,  and  bent.  It  had  a  hole  in  the  bead 
for  a  chain,  such  as  is  used  upon  cars  Imving 
Miller's  platform,  which  was  on  the  cars  in 
the  train  causing  the  accident.  It  is  shown 
that  it  was  not  of  the  structure  of  the  pins 
used  by  defendant,  and  a  train-man  who 
helped  to  make  up  the  train  testified  that  he 
looked  for  a  loose  pin  upon  the  platforms  of 
the  train  just  before  it  started  on  the  trip, 
and  found  none,  and  there  might  have  been 
a  pin  on  the  train  which  he  overlocrfced.  It 
appears  that  pins  of  various  patterns  and  dif- 
ferent construcUun  are  found  upon  trains, 
being  exchanged  from  cars  of  other  roads. 
It  is  not  shown  by  the  direct  evidence  that 
the  pin  was  on  the  train.  We  think  the  evi- 
dence authorizes  the  conclusion  that  the  pin 
was  on  one  of  the  platforms  of  the  train.  It 
is  impossible  to  conclude  that  it  was  upon 
the  bridge  before  the  train  passed.  It  was, 
then,  upon  the  train  before  it  was  hurled 
away,  injuring  plaintiff;  and  the  conclusion 
is  authorized  that  in  falling  from  tlte  plat- 
from  of  the  train  it  was  struck  or  taken  up 
by  the  car-wheel,  and  thrown  with  force, 
striking  plaintiff.  The  jury  were  author- 
ized to  find,  from  tlie  evidence,  as  they  did 
find,  that  the  pin  was  upon  the  train  ptl^r  to 


the  accident,  and  that  as  such  pins  are  con- 
stantly used  in  making  up  trains,  and  are 
often  left  upon  the  platforms  of  cars  for  con- 
venience in  getting  them  when  they  are 
wanted,  the  jury  were  authorized  to  infer 
that  the  pin  was  left  upon  the  cars  by  some 
employ^  of  the  defendant.  The  petition  al- 
leges that  the  pin  was  negligently  left  upon 
the  train  without  being  fastened  by  a  chain. 

2.  Counsel  for  defendant  insists  that  the 
evidence  wholly  fails  to  sustain  the  allega- 
tion of  negligence.  This  poaition  is  based  up- 
on the  fa^  that  there  is  no  direct  evidence 
that  the  pin  was  ever  on  the  train.  But  as 
we  have  pointed  out  it  cannot  be  doubted 
that  it  was  not  upon  the  bridge.  It  must 
therefore  have  been  upon  the  cars,  and,  aa 
pins  of  this  character  are  in  constant  use,  it  is 
a  fair  inference  that  it  was  left  on  tiie  cars 
by  an  employ^  of  defendant.  It  was  not 
chained,  as  are  pins  used  upon  cars  having 
the  kind  of  couplings  in  use  upon  the  cars 
in  the  train  causing  the  injury.  Pins  were 
thus  fastened  to  prevent  loss  or  mispluce- 
ment.  They  are  less  liable  to  fall  from  the 
cars,  and  therefore  prudence  required  them 
to  be  chained.  In  falling  they  may  cause  an 
accident.  It  waa  therefore  negligence  to  per- 
mit the  pin  to  be  upon  the  cars  without  be- 
ing secured  in  its  place. 

8.  It  is  insisted  by  counsel  for  defendant 
that  if  it  be  found  that  the  pin  was  on  the 
car  there  can  be  no  conclusion  that  4he  de- 
fendant was  negligent,  for  the  reason  that 
the  accident  was  so  unusual  and  extraordi- 
nary that  it  could  not  reasonably  have  l>een 
expected  to  happen.  It  may  be  true  that  the 
accident,  in  the  precise  form  and  with  the 
precise  attending  circumstances  which  re- 
sulted in  plaintiff's  injury,  could  not  have 
been  expected  to  have  happened  from  the 
falling  of  the  pin  from  the  car  upon  tlie 
ti-ack.  Th4  reason  or  imagination  is  unable 
to  determine  just  the  effect  of  an  obstruction 
upon  the  track  of  a  railroad.  The  result 
may  be  unusual,  unexpected,  indeed  a  sur- 
prise to  the  roost  experienced, — never  before 
beard  of  by  any  one, — yet  the  act  of  putting 
the  obstruction  on  the  track  is  none  the  less 
negligent,  for  it  threatened  danger  in  many 
directions,  and  was  liable  to  produce  many 
familiar  results  which  would  cause  injuiy. 
Now,  surely,  if  it  causes  an  injury  in  any 
way  that  may  be  expected, — ^if  the  results 
have  before  been  seen, — it  cannot  be  said  not 
to  be  negligent  because  the  result  was  before 
unheard  of,  and  not  within  the  observation 
of  any  one,  or  even  not  anticipated  in  the 
exercise  of  reason  or  imagination.  The  neg- 
ligence in  this  case  produced  an  effect  never 
before  observed.  It  cannot,  therefore,  be 
said  that  it  was  the  exercise  of  care.  The 
rulings  of  the  district  court  upon  instruc- 
tions are  in  accord  with  the  forgoing  eon- 
chisions. 

4.  A  brakeman  upon  the  train  was  asked 
if,  in  case  a  coupling-pin  should  roil  off  of 
a  platform,  be  would  expect  any  extraordi- 
nary force  would  be  given  it,  so  that  it  would 
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do  injury.  An  objection  to  the  question  was 
rightly  sustained.  As  we  have  seen,  the 
fact  that  tlie  accident  was  unexpected  would 
not  excuse  negligence  in  causing  it  The 
evidence,  therefore,  is  immatetial. 

5.  Defendant  pvoposed  to  prove  that  the 
pins  with  tlie  Miller  platforms  were  chained, 
so  that  they  coakl  be  at  band  when  wanted. 
The  evidence  was  rightly  rejected.  If  the 
pins  would  less  probably  be  the  cause  of  dan- 
ger and  injury  when  chained,  due  care  re- 
quired that  they  be  kept  so  secured.  It  is 
plain  that  the  motive  with  which  due  care  is 
exercised  cannot  be  an  excuse  for  overruling 
it.  So,  if  the  pin  was  leas  lilcely  to  do  in- 
jury when  chained,  it  should  have  been  kept 
fastened,  tliough  it  was  not  chained  to  avoid 
injury.  The  judgment  of  the  district  court 
la  affirmed. 


Natiomai.  Luubeb  Co.  v.  Bowman. 

(Supreme  Court  of  Jowo.    ICay  S7,  ISW.) 

UacKUiica'  Libns  —  Pkocbeoikss  to  P^Rraor — 

LJlNDLOKO  ADD  TbNAXT. 

1.  Material  was  fumisbed  to  a  tenant  to  make 
improvements  on  the  landlord's  farm.  The  state- 
ment filed  for  a  lien  did  not  correctly  recite  the 
number  of  thesection  on  which  the  improvements 
yrta»  made.  The  landlord  had  pereonal  knowledge 
of  all  the  facts.  Held,  that  the  enror  would  not 
vltjate  the  lien. 

8.  The  fact  that  a  material-man,  in  a  complaint 
to  enforce  a  ilen  on  the  tmprovemeata  mentioned, 
aHeges  that  the  landlord  is  persooally  liable  for 
the  material,  will  not  amount  to  a  waiver  of  the 
lien  by  taking  collateral  security  therefor,  within 
Code  Iowa,  t  2189,  when  before  trial  be  ditmisses 
bis  (tlaiii^of  pwaoaal  liability  against  the  landlord 
witbout  prejudice. 

8.  Dnoer  Rev.  Code  Iowa,  {  2X85,  which  provides 
that  such  a  lien  shall  attach  to  the  buildings,  etc., 
for  which  the  materials  were  furnished  in  prefer- 
ence to  any  prior  Uen  on  the  land,  and  seotion  8138, 
whidi  provides  that  the  failure  to  flle  the  state- 
ment within  tlie  time  prescribed  shall  not  defeat 
the  lien  exoept  as  to  pnrohasers  and  incumbran- 
cers withont  notioe,  such  a  lien  is  paramount  to 
tfae  lien  of  the  landlord  tor  rent,  be  navlng  noUoe 
of  all  the  facts. 

Appeal  from  district  eourt,  Fremont couo- 
ty;  A.  B.  Thornkix,  Judge. 

This  is  an  action  for  the  foreelosure  of  a 
mechanic's  hen,  and  the  following  agreed 
statement  is  taken  from  the  abstract:  "It  is 
admitted  tliat  at  all  times  herein  referred  to 
the  plaintiff  was  ttie  owner  of  the  premises 
deseribed  in  petition.  It  is  admitted  that  on 
ttie  1st  day  of  March,  1885,  defendant  Bow- 
man, leased  said  premises  to  defendant  Giv- 
en, for  the  term  of  four  years  from  March 
1. 1885,  at  the  annual  rental  of  S930  for  first 
year,  due  Seeember  1, 1885;  9900  for  second 
year,  due  I>eeember  1,  1886;  9840  for  tUrd 
year,  due  December  1, 1887;  8795  for  fourth 
year,  due  Deoembw  1,  I88S.  Tliat  said  lease 
was  hi  writing,  and  introduced  in  evidence, 
and  provides  tbat  the  landlord  shall  have  a 
Uen  on  all  crops  raised,  and  on  all  other 
property  of  tenant  brougitt  on  the  demisi'd 
preniisea,  wliettter  exempt  from  execution 
and  attadinient  or  not.  It  furtlier  provides 
that  ssnd  tenant  shall  have  the  right  to  erect 
•acta  improvetneats  l&eraon  as  he  may  deem 


proper,  and  at  the  termination  of  the  lease 
the.  landlord  shall  have  the  option  of  buying 
such  improvements  at  their  ^praised  value. 
It  is  admitted  that  said  lease  terminated 
March  1,  1887.  It  is  admitted  that  defend- 
ant Given,  while  in  possession  of  said  prem- 
ises under  said  lease,  erected  certain  im- 
provements thereon,  consisting  of  one  corn- 
crib,  one  windmill  and  tower,  one  set  of 
scales,  one  hog-bouse,  ten  feed-boxes,  for 
which  plaintiff  sold  and  delivered  to  said 
Given  lumber  and  material  amounting  to 
»44U,  of  which  $1S4.76  has  been  paid,  leav- 
ing a  balance  of  9B05.24,  for  which  plaintiff 
obtained  judgment  by  default  against  defend- 
ant Given.  Tbat  said  lumber  and  material 
were  sold  and  delivered  on  itocount  from  Oc- 
tober 27  to  December  10,  1885,  in  pursuaaMse 
of  H  verbal  contract  therefor.  It  is  further 
admitted,  and  the  proof  shows,  that  on  Jan- 
uary 16,  1886,  plaintiff  duly  filed  with  ttie 
clerk  of  Fremont  county  district  court  a 
sworn  statement  of  said  account  and  daim 
for  mechanic's  lien  on  tite  improvements  of 
defendant,  which  are  described  as  situated  on 
section  29,  instead  of  section  28,  on  which 
the  improvements  referred  to  are  situated; 
but  otherwise  it  is  admitted  that  said  lien,  as 
filed,  was  sutficient,  and  in  due  form  of  law. 
It  is  admitted  that  plaintiff  at  all  times 
claimed,  and  Bowman  denied,  a  personal  lia- 
bility for  the  purchase  of  said  lumber;  and 
that  on  the  trial  of  this  cause  plaintiff  dis- 
missed his  claim  against  defendant  Bow- 
man for  personal  liability  witlioat  prejudice 
to  a  future  action. "  It  is  also  an  undisputed 
fact  that  defendant  Bowman  was  present 
wiven  tite  improvements  were  made  on  the 
premises,  watX.  icnew  of  the  lumber  being  pro- 
cured for  the  purpose.  Defendant  Bowman 
alone  made  defense.  There  was  a  judgment 
for  plaintiff,  and  defendant  Bowman  appeals. 
W.  P.  Fergtitoft,  for  ai^tellant.  Janut 
MoCabe,  for  appellee. 

Oranoeb,  J.  It  will  be  observed  tbat  tbe 
contract  by  wiiich  Qlven  h^  tbe  premises 
provided  "tbat  said  tenant  shall  tiave  tbe 
right  to  erect  such  improvements  ttiereon  as 
he  may  deem  proper,  and  at  tlie  termination 
of  tin  lease  the  landlord  sliali  have  ti>e  right 
to  buy  such  improvementa  at  their  appraised 
value."  There  is  no  dispute  but  tbat  tbe 
lien  would  attach  as  against  Given.  Tbe  in- 
quiries In  the  ease  are  as  to  defendant  Bow- 
man's rights  in  the  improvements,  and  we 
notice  the  different  arguments  in  tlie  order 
presented. 

1.  It  is  urged  tbat  plaintiff  cannot  avail 
itself  of  the  lien  claimed,  because  it  lias  taken 
security  which,  under  Code,  §  2129,  would 
defeat  the  lien.  That  section,  in  substance, 
is  that  a  party  shall  not  Y»  entitled  to  the 
benefit  of  such  a  lien  who  has  collateral  se- 
curity on  tbe  contract.  Tbe  security  re- 
ferred to  in  tbiscase  is  that  of  Bowman  him- 
self.  In  the  suit  plaintiff  sought  to  estab- 
lish that  Bowman  was  a  purchaser  of  the 
lumber,  and  make  him   netsoually  liable, 
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which  fact  BowQian  denied,  and  before  the 
final  submission  of  the  cause  that  claim,  was 
dismissed  as  to  him  without  prejudice.  The 
fact  of  security  or  personal  liability  is  not 
admitted  or  establislied  in  the  case.  The  ar- 
gument, without  the  fact  to  sustain  it,  is  en- 
ttrely  without  utility. 

2.  The  agreed  statement  shows  that  in  fil- 
ing the  statement  for  mechanic's  lien  the  sec- 
tion of  land  was  by  mistake  inserted  as  "29" 
instead  of  "23,"  and  it  is  insisted  that  it 
amounted  to  no  statement  of  a  lien  as  to  the 
premises  in  question.  The  filing  of  a  state- 
ment was  not  necessary  to  charge  defendant 
Given.  He  had  full  notice  without,  and  the 
admitted  facts  and  testimony  show  that  de- 
fendant Bowman  had  as  much  knowledge  of 
the  material  facts  as  Given.  Bowman  had 
constructive  knowledge  of  the  claim  as  filed. 
He  knew  Given  to  be  liis  tenant,  and  making 
the  improvement  on  his  premises,  and  must 
have  known  of  the  error,  and  that  plaintiff 
claimed  the  lien  on  these  particular  improve- 
ments. An  admission  in  the  case  is  that 
plaintiff  at  all  times  claimed  a  personal  lia- 
bility against  Bowman  for  the  lumber,  which 
was  denied.  Noel  v.  Temple,  12  Iowa,  276; 
Kidd  v.  Wilson,  23  Iowa,  464;  Code,  g  2133. 

8.  The  lien,  as  established  by  the  district 
court,  attaches  only  to  certain  improvements, 
and  not  to  the  land.  Appellant  claims  that 
his  landlord's  lien  is  prior  thereto,  and  also 
that  his  chattel  mortgage  on  the  improve- 
ments, made  subsequent  to  the  improvements, 
but  before  the  commencement  of  this  proceed- 
ing, must  take  priority.  We  think  subdivis- 
ion 4  of  section  2135  of  the  Bevised  Code  is 
conclusive  of  the  question.  It  in  terms  pro- 
vides that  for  things  furnished  or  work  done, 
including  those  for  repairs,  additions,  and 
betterments,  the  lien  shall  attach  to  the  build- 
ings, erections,  or  improvements  for  which 
they  were  furnished  or  done,  in  preference  to 
any  prior  lien,  or  incumbrance,  or  mortgage 
on  the  land,  which  seems  to  contemplate 
that,  as  to  improvements  created  by  the  ma- 
terials or  labor,  the  lien  thereon  shall  be 
prior  to  all  others.  Section  2133  in  terms 
provides  that  a  failure  to  file  the  statements 
within  the  time  prescribed  shall  not  defeat 
the  lien,  except  as  to  purchasers  and  incum- 
brancers without  notice.  In  this  case  Bow- 
man bad  notice,  which  mnst  be  conclusive 
both  as  to  the  landlord's  lien  created  by  him 
and  the  mortgage  afterwards  given.  This 
view  finds  support  in  the  case  of  Nordyke  & 
Marmon  Co.  v.  Woolen-Mills  Co.,  53  Iowa, 
521,  5  N.  W.  Bep.  693.  We  find  no  error  in 
the  proceeding  of  the  district  court,  and  its 
Judgment  is  affirmed. 


Morgan  «.  Kline. 
(Supreme  Court  of  Iowa.    June  8, 1888.) 

MORTOAQES — SepARATB  FORSCLOSURSS. 

The  owner  of  a  mortgage  seonring  four  negoti- 
able notes,  payable  at  diSerent  dates,  sold  to  plain- 
tlfl  the  two  notes  last  due,  and  agreied,  by  a  writ- 
ing duly  acknowledged  and  recorded,  that  as  to 
the  mortgage  secnnty  the  lien  of  the  two  notes 


sold  should  be  prior  to  that  of  the  two  retained  by 
him.  field,  that  the  agreement  was  valid,  both  as 
against  the  mortgagor  and  subsequent  purchasers 
of  the  land,  and  that  a  foreclosure  by  the  mortga- 
gee, realizing  only  enough  to  pay  the  first  two 
notes,  did  not  exhaust  the  mortgage,  nor  prevent 
plaintiff  from  foreclosing  to  satisfy  the  two  notes 
sold  to  him. 

Appeal  from  district  court,  Pottawattamie 
county;  Williah  E.  Deemer,  Judge. 

Action  in  equity  to  recover  the  amount 
due  on  two  promissory  notes,  and  to  fore- 
close a  mortgage  given  to  secure  the  same. 
There  was  a  trial  on  the  merits,  and  a  judg- 
ment in  favor  of  plaintiff  as  prayed.  The 
defendant  Kline  appeals. 

Fliekinger  Bros,  and  L.  W.  Ross,  for  ap- 
pellant.    Cook  dt  Dodge,  for  appellee. 

Robinson,  J.  On  the  11th  day  of  April, 
1883,  Richard  Keown  made  and  delivered  to 
J.  J.  Tomson  four  promissory  notes,  and  to 
secure  their  payment  executed  and  delivered 
a  mortgage  on  the  land  in  controversy.  The 
first  note  was  for  S500,  and  was  payable 
March  1,  1885.  The  second  was  for  a  like 
amount,  and  was  due  one  year  later.  The 
third  and  fourth  notes  were  for  $1,100 
each,  and  were  payable,  respectively,  on  the 
Ist  day  of  March,  1887,  and  the  1st  day  of 
March,  1888.  Each  note  contained  a  pro- 
vision that,  if  the  interest  which  was  pay- 
able annually  was  not  paid  when  due,  the 
holder  might  elect  to  consider  the  principal 
due  and  collectible  forthwith.  On  the  18th 
day  of  May,  1883,  Tomson  sold  the  two  notes 
last  described  to  plaintiff,  together. with  an 
interest  in  the  morlgsige  for  their  security, 
and  executed  a  written  assignment,  which 
provides  that  the  two  notes  so  sold  should  be 
ttie  first  lien  on  the  mortgage  premises,  and 
that  the  remainder  of  the  notes  secured  by 
the  mortgage  sliould  be  a  second  lien,  sub- 
ject to  said  first  lien.  Keown  was  not  a 
party  to  that  assignment,  and,  so  far  as  it  la 
shown,  never  assented  to  it.  It  was  ac- 
knowledged and  recorded  the  day  after  it  was 
given.  On  the  11th  day  of  June,  1833, 
Keown  and  wife  sold  the  mortgaged  prem- 
ises  to  William  Miller,  subject  to  the  Tom- 
son  mortgage,  for  83,200.  On  the  22d  day 
of  February,  1886,  Miller,  by  quitclaim  deed, 
conveyed  the  premises  to  Sarah  Keown,  the 
wife  of  Richard,  and  on  the  12th  day  of  No- 
vember, 1886,  she  and  her  husband  executed 
a  quitclaim  deed  for  the  same  to  appellant. 
These  several  conveyances  were  duly  ac- 
knowledged and  recorded.  In  the  year  1885 
Tomson  brought  an  action  to  recover  the 
amount  due  on  the  two  8500  notes,  and  to 
foreclose  the  mortgage.  Richard  and  Sarah 
Keown,  Miller,  and  others  were  made  parties 
defendant.  Plaintiff  was  also  named  as  a 
party  defendant,  but  was  not  brought  into 
court.  The  petition  in  that  case  recited  the 
assignment  of  the  third  and  fourth  notes  to 
the  plaintiff  in  this  action,  and  the  agree- 
ment by  which  they  were  to  be  paramount 
to  the  lien  of  the  first  and  second  notes,  and 
recognized  the  claim  of  this  plaintiff  as  su- 
Digitized  by  VjOOQIC 
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perior  to  that  of  the  plaintiff  in  that  case. 
The  petition  also  demanded  judgment  for  the 
amount  of  the  notes,  and  asked  that  a  spe- 
cial execution  issue  for  the  sale  of  the  mort- 
gaged premises,  subject  to  the  rights  of  this 
plaintiff  therein.  Judgment  was  rendered 
on  the  9th  day  of  September,  1885,  as  prayed, 
no  appearance  having  been  made  by  defend- 
ants, and  the  claim  of  this  plaintiff  was 
found  to  be  superior  to  that  of  the  judgment. 
The  premises  were  sold  to  Tomson  by  virtue 
of  a  special  execution  on  the  12th  day  of  No- 
vember, 1885,  for  an  amount  just  snflflcient 
to  satisfy  his  judgment.  In  September,  1886, 
on  tlie  motion  of  the  def endnnts  Sarah  Keo wn 
and  William  Miller,  to  which  Tomson  ap- 
peared, the  judgment  was  amended  by  the 
addition  thereto  of  thefollowing:  "Provided, 
that  nothing  in  this  decree  contained,  as  to 
the  agreement  herein  mentioned,  between 
the  plaintiff  J.  J.  Tomson,  and  the  defend- 
ant J.  B.  Morgan,  as  to  the  priority  of  their 
liens,  as  to  each  other,  under  the  separate 
notes  hfld  by  them  under  the  mortgage  here- 
in on  the  premises  aforesaid,  shall  be  bind- 
ing, or  have  any  validity,  force,  or  effect  as 
against  the  defendants  William  Miller  and 
Sarah  Keown,  or  either  of  them,  their  heirs 
or  assigns,  or  in  any  way  modify  or  effect 
their  remedies  or  rights  of  redemption  under 
the  respective  notes  and  liens  held  by  them 
on  the  property  in  controversy."  On  the 
12th  day  of  November,  1886,  appellant  re- 
deemed the  premises  by  paying  to  the  clerk 
the  full  amount  required  for  that  purpose. 
This  action  was  commenced  on  the  2A  day  of 
April.  1887,  to  recover  the  amount  of  the 
last  two  notes,  and  to  foreclose  the  mort- 
gage. The  plaintiff  asks  that  the  interest  of 
appellant  be  adjudged  to  be  inferior  to  the 
claim  of  plaintiff.  Judgment  was  rendered 
substantially  as  prayed. 

1.  The  mortgage  in  question  contains  no 
provisioa  in  regard  to  the  priority  of  the 
notes  it  was  designed  to  secure,  other  than 
the  recital  as  to  the  respective  dates  on  which 
they  became  payable.  It  Is  insisted  by  ap- 
pellant that  by  the  rules  announced  in  nu- 
merous decisions  of  this  court  the  proceeds 
of  mortgaged  property  sold  under  special  ex- 
ecution to  satisfy  a  mortg^e  debt  made  up 
of  different  notes  should  be  applied  to  the 
payment  of  such  notes  in  the  order  of  their 
maturity,  and  that  one  sale  of  the  mortgaged 
premises  exhausts  the  lien  of  the  mortgage. 
The  rules  may  be  conceded  to  be  as  claimed, 
excepting  in  cases  modlQed  by  special  cir- 
corostances.  It  is  further  contended  by  ap- 
pellant that  the  agreement  entered  into  be- 
tween Tomson  and  plaintiff  could  not  affect 
the  priority  of  the  notes  as  fixed  by  law, 
without  the  assent  of  the  mortgagor.  It 
may  be  admitted  that  it  could  not  operate  to 
the  prejudice  of  the  mortgagor  without  bis 
consent.  While  it  is  true  that,  as  between 
the  parties  to  the  mortgage  in  the  absence  of 
a  stipulation  to  the  contrary,  it  would  be 
held  to  secure  the  notes  in  the  order  of  their 
maturity,  beginning  with  the  one  which  first 


fell  due,  yet  it  was  given  to  secure  all  the 
notes.  The  mortgagee  owned  them  and  the 
mortgage  absolutely,  and  had  a  right  to  sell 
such  interest  therein  as  he  might  elect.  It 
was  his  privilege  to  sell  the  last  two  notes, 
and  to  relinquish  all  claim  to  the  mortgage,  or 
to  make  the  claim  he  retained  junior  to  that 
he  sold.  He  adopted  the  latter  plan,  and  ex- 
ecuted an  assignment  which  fixed  the  ro> 
spective  rights  of  the  mortgagee  and  the 
plaintiff.  It  was  duly  acknowledged,  and 
represented  different  interests  in  real  estate, 
and  the  record  thereof  was  constructive  no- 
tice of  the  interests  of  the  parties  thereto. 
The  grantees  of  Richard  Keown  acquired 
their  interests  with  constructive  notice  of 
the  rights  of  plaintiff.  When  Tomson  fore- 
closed the  mortgage,  and  the  premises  wer« 
sold  to  satisfy  his  judgment,  and  when  ap- 
pellant redeemed  from  the  sale,  the  records 
showed  that  Tomson  was  in  effect,  at  most, 
a  junior  llenholder,  without  right  to  enforce 
a  sale  of  the  premises  to  the  prejudice  of 
plaintiff.  What  defense,  if  any,  might  have 
been  interposed  to  Tomson 's  suit  we  are  not 
required  to  determine.  But  the  lien  of  plain- 
tiff was  superior  to  that  of  Tomson.  His  in- 
terests had  not  been  adjudicated  in  any  ac- 
tion to  which  he  had  been  made  a  party. 
The  assignment  to  him  could  not  have  been 
prejudicial  to  the  mortgagor  in  a  legal  sense, 
for  the  notes  were  payable  to  the  order  of  the 
mortgagee,  and  the  mortgage  was  Incident 
to  the  debt  passing  by  the  assignment  of  it. 
We  find  no  error  in  the  judgment.  It  ii 
therefore  afBrmed. 


Babcock  et  al.  «.  Bonebrakb  et  al. 

{Supreme  Court  of  Iowa.    May  87, 1889.) 

Tax-Titles— RxDKMPTioH. 

1.  Code  Iowa,  |  845,  requires  a  county  treasurer 
to  enter  on  the  tax-book  the  taxes  delinquent  on 
any  tract  of  land.  A  sale  was  made,  wmoh  was 
attacked  as  invalid.  It  did  not  appear  that  the 
tax-book  was  In  the  treasurer's  hands  at  the  time 
of  the  sale,  though  he  received  It  on  that  day,  and 
there  was  no  entry  therein  of  the  delinquent  taxes 
for  which  the  sale  was  made.  There  was  some  ev- 
idenoe  that  the  book  for  another  township  was 
still  in  the  hands  of  the  auditor  after  the  sale 
clored.  Held,  that  It  would  be  inferred  that  the 
book  was  not  in  his  hands  at  the  time  of  the  sale, 
as  well  because,  if  the  book  was  in  different  parts, 
it  was  more  probable  that  all  were  delivered  to- 
gether, as  for  the  reason  that  he  would  be  pre- 
sum«l  to  have  discharged  the  duty  imposed  by 
said  statute,  of  entering  suoh  delinquent  taxes  on 
the  book,  if  it  had  then  oeen  in  his  possession. 

8.  After  the  purchaser  of  land  at  tax-sale  has 
conveyed  the  same  by  quitclaim  deed,  without 
having  assigned  the  certificate  of  purchase,  be 
may  still  make  proof  of  service  of  notice  of  the  ex- 

Jiiratton  of  the  period  for  redemption,  to  cure  de- 
ects  In  affidavits  formerly  made  to  show  such  serv- 
ice, though  the  land  is  in  possession  of  persons 
claiming  under  his  grantee,  as,  If  still  the  lawful 
holder  of  the  oertifloates,  he  was  authorized  to 
make  proof  of  service  by  Code  Iowa,  {  894 ;  and, 
if  not  such  holder,  his  grantee  would  be  presumed 
to  have  authorized  or  ratified  his  act,  which  was 
for  the  grantee's  benefit. 

3.  Though,  after  defective  proof  of  the  service 
was  made,  a  tax-deed  was  executed  to  the  pur- 
chaser, acting   under  which,  and   the  quitclaim 
deed  mentioned,  the  grantee  of  the  purohaaer,  aaA 
gitizcdbyCjOUglF 
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tboM  claiming  under  him,  took  possession  of  tbe 
ttmi,  and  enjoyed  Its  use,  before  the  expiration  of 
90  days  from  the  filing  of  the  second  proofs,  the 
yalue  of  which  nse  was  greater  than  the  amount 
required  for  redemption,  the  enjoyment  of  the 
rents  and  profits  would  not  operate  as  an  equita- 
ble redemption,  as  their  possession  was  In  good 
faitli,  under  color  and  olaim  of  title. 

Appeal  from  district  court,  Carroll  county; 
J.  P.  Conner,  Judge. 

Action  in  equitj  to  set  aside  certain  tax- 
deeds  for  the  land  described  in  the  petitioo, 
to  establish  in  plaintiffs  a  right  to  redeem 
from  tax-sales,  and  for  other  relief.  The  pe- 
tition of  plaintiffs  was  dismissed  by  the  dis- 
trict court,  after  a  hearing  on  the  merits, 
and  plaintiffs  appeal. 

J.  W.  BxUl  and  ff.  S.  Fiaher,  for  appel- 
lants. Geo,  W.  Paine  and  O.  H,  Manning. 
for  appellees. 

BoBiNSON,  J.  The  land  in  controversy 
was  sold  on  the  4th  day  of  Koveuber,  1878, 
to  P.  J.  JBonebralce,  for  the  delinquent  taxes 
of  1877.  Ko  redemption  from  the  tax-sales 
baying  been  made,  tax-deeds  for  the  laud 
were  issued  to  Bonebrake  on  the  16th  day  of 
December,  1881,  and  were  recorded  on  the 
following  day.  Notice  of  the  expiration  of 
the  time  of  redemption  was  duly  given,  but 
no  sufficient  proof  of  such  notice  was  filed  in 
the  treasurer's  office,  although  proof  admit- 
ted by  the  parties  to  be  defective  was  in  fact 
filed  after  the  expiration  of  two  years  and 
nine  months  from  the  time  of  the  sales,  and 
more  than  90  days  before  the  deeds  were  ex- 
ecuted. Prior  to  May,  1882,  the  land  was 
.uncultivated  prairie  land,  and  not  occupied 
by,  nor  in  the  actual  possession  of,  any  one. 
After  the  tax-deeds  were  recorded,  Bone- 
brake  executed  to  O.  H.  Manning  a  quit- 
claim deed  for  the  land.  In  May,  1882, 
Manning  conveyed  the  land  to  Nelson  Seyl- 
ler,  who  took  actual  possession  of  it,  and 
broke  during  that  season  185  acres,  and  in 
the  following  December  conveyed  the  land  to 
R.  P.  Wilson.  The  land  was  cultivated  by 
Wilson  during  the  years  1883,  1884,  and 
1885,  and  during  the  two  years  first  named 
he  nuide  improvements  thereon  of  the  valne 
of  $1,845.  In  December.  1885,  he  conveyed 
the  land  to  Maggie  E.  Wilson,  who  is  still  in 
possession  of  it,  under  claim  of  ownership. 
On  the  10th  day  of  February,  1885,  Man- 
ning, as  the  agent  of  Bonebrake,  made  and 
filed  in  the  proper  treasurer's  office,  affidavits 
showing  due  service  of  n<Aioe  of  the  expira- 
tion of  the  time  for  redemption,  given  in 
August,  1881.  On  the  22d  day  of  December. 
1887,  and  more  than  a  year  after  the  com- 
mencement of  this  action,  new  treasurer's 
deeds  were  issued  to  Bonebrake  on  the  sale 
of  1878.  Plaintiffs  are  the  owners  of  the 
land,  unless  their  title  was  extinguished  by 
virtue  of  the  tax-sales  and  the  proceedings 
thereunder. 

1.  It  appears  that  the  tax-book  for  the 
year  1878  was  received  by  the  treasurer  of 
Carroll  county  on  the  day  of  the  sale  in  ques- 
tion, and  that  it  did  not  show  that  the  tax  of 


1877  was  delinquent  when  tbe  sale  was  made. 
It  is  not  shown  that  the  tax-book  was  in  the 
hands  of  the  treasurer  when  the  land  was 
sold.  Section  845  of  the  Code  required  him 
to  enter  in  tlie  tax-book,  in  the  place  and 
manner  pointed  out,  the  year  for  which  tbe 
taxes  on  any  tract  of  land  are  then  delin- 
quent. We  must  presume,  until  tbe  con- 
trary appears,  that  the  treasurer  discharged 
his  duty  in  this  case,  and  that  the  tax-book 
was  not  in  bis  possession  when  the  sale  was 
made.  There  was  proof,  also,  which  tended 
to  show  that  tlie  tax-book  for  at  least  one 
township  was  in  the  liands  of  tbe  auditor 
after  the  tax-sale  closed.  If  the  tax-book 
was  in  different  parts,  it  is  probable  that  all 
were  delivered  to  tlte  treasurer  at  tbe  same 
time.  The  burden  is  on  appellants  to  estab- 
lish tbe  alleged  error,  and  they  have  failed 
to  do  so. 

2.  It  is  contended  by  appellants  that  thie 
first  tax-deeds  did  not  confer  any  right  to 
take  possession  of  the  premises  in  contro- 
versy, nor  bar  their  right  of  redemption;  that 
the  conveyance  by  Bonebrake  to  Manning 
divested  the  former  of  all  interest  in  the 
premises,  and  terminated  his  right  to  file  the 
second  proof  of  service;  that  competent  proof 
of  service  of  notice  of  the  expiration  of  the 
right  of  redemption  has  never  been  filed;  and 
therefore  that  their  right  of  redemption  has 
not  yet  expired.  It  is  admitted  that  neither 
the  tax-sale  certificate,  nor  the  records  of 
the  treasurer's  office,  show  that  any  assign- 
ment of  the  certificates  has  been  made.  Bono- 
brake  had  "conveyed,  confirmed,  and  quit- 
claimed" the  land  liefore  tbe  aaeond  proof  was 
Hied,  but  he  had  made  no  formal  assignment 
of  the  certiflcatea  of  tax-sale.  Under  these 
circumstances,  we  think,  he  was  authorized 
to  make  the  proof  in  question.  If  he  was 
then  the  riglitf ul  holderof  the  oertifioatas,  he 
was  authorized  by  statute  to  make  the  proof. 
Code,  g  894.  If  he  was  not  such  holder,  it 
was  competent  for  his  grantee  to  authorize 
him  to  make  tlie  proof,  or  to  ratify  bis  act 
in  making  it,  since  it  was  for  their  benefit. 
The  vital  matter  was  tbe  service  of  notice, 
and  the  proof  of  sucii  service  was  in  its  nat- 
ure formal.  Tbe  case  of  Bice  v.  Bates,  68 
Iowa,  393.  27  N.  W.  Bep.  286,  held  that  un- 
der similar  circumstances  the  tax-sale  pur- 
chaser was  tbe  holder  of  the  certificates,  and 
as  Bocb  authorized  to  make  tbe  proof,  but  we 
do  not  base  our  conclusions  on  that  case. 
The  record  shows  that  Maggie  £.  Wilson  is 
tbe  present  owner  of  all  title  and  interests 
conferred  by  the  tax-sales  and  tax-deeds,  and 
of  the  Improvements  made  on  the  premises 
since  the  first  deeds  were  given,  and  that  all 
the  grantors  in  her  chain  of  title,  including 
Bomsbrake,  ask,  in  effect,  that  her  title  be 
confirmed.  We  are  of  the  opinion  that,  un- 
der theciretimstances  of  this  case,  the  second 
service  must  be  deemed  sufficient. 

8.  Tbe  rental  value  of  the  premises  from 
the  time  Seyller  took  possession  to  tbe  expi- 
ration of  tlte  90  days  foUowing  the  filing  of 
the  second  proof  was  war*  thaa  the  Boount 
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required  to  raileein  from  ibe  tax-uk*.  it  fa 
dalmed  t^  i^p«Uants  that  the  poaseBslDn  aad 
use  of  the  premieea  by  defendants  operated 
as  an  equitaUe  Tedemption  from  tiie  tax- 
sales.  It  is  true  that  the  title  under  whkA 
possession  of  the  premises  was  taken  was  de- 
fective, bnt  the  defect  was  a  matter  of  form, 
and  not  of  substance.  Dne  notice  of  the 
taking  of  the  tax-deeds  bad  been  given  in 
fact,  and.  had  there  been  a  delajr  of  less  than 
three  weeks  in  commencing  this  action,  the 
title  of  the  defendants  would  have  been  per- 
fected bjr  tbe  bar  of  the  statute.  Trulodc  v. 
Bentley,  67  Iowa,  602.  25  N.  W.  Kep.  HH; 
Bioe  V.  Haddock.  70  Iowa,  819.  30  N.  W. 
Bep.  579.  Tbe  rental  value  In  question 
seems  to  have  been  created  almost  wholly  by 
their  improveoieuts.  They  oocopied  and  im- 
proved tbe  land  in  good  faith,  by  virtue  of 
tax-deeds  which  were  in  due'  form,  issued 
under  a  valid  sale,  and  after  due  notice  had 
been  given.  It  is  clear  that  the  equities  of 
the  case  are  with  appellees.  The  right  of  ap- 
pellants to  redeem  expired  90  days  after  the 
Uling  of  tbe  second  proof,  and  tlieir  iatereErts 
in  the  premises  were  then  terminated.  Long 
V.  Smith,  62  Iowa,  331.  17  N.  W.  B«p.  579, 
and  cases  therein  cited.  Tt>e  defendant  Mag- 
gifl  £.  Wilson  was  in  possession  of  the  prem- 
ises when  tbls  action  was  OMMneoced.  The 
title  of  her  grantor  was  perfected  as  against 
appellants  by  their  failure  to  redeun  the  land 
within  the  atBtutoi7  period  after  tbe  filing 
ct  the  last  proof  of  service,  and  she  holds  all 
the  title  be  bad  acquired,  for  tbe  purpose 
of  this  case  it  is  not  material  to  determine 
the  necessity  or  effect  of  the  second  deeds. 
Tbe  appellanta  have  failed  to  abow  them- 
selves entitled  to  any  relief.  Tbe  judgment 
of  tbe  district  court  is  therefore  afflrmel. 


MiUA  V.  Bbowv. 

(/Supreme  Court  of  Inwa.  Hay  89, 1889.) 

ArpaA]>-Bxvisw— Pbovikcb  o»  Jurt— EvmsKcs 
— Nnr  Trial. 

1.  In  an  action  for  serrlces  and  fbr  breach  of 
oiwtraet,  •  finding  ct  tbe  farj  of  a  oertaln  amount 
due  plaintiff  on  one  ooantoannot  be  held  ezoessive 
on  tne  ground  that  a  payment  on  that  count  is 
shown  and  admitted,  where  It  is  not  admitted  tbst 
the  payment  was  to  apply  on  the  eteim  set  up  In 
that  oooBt. 

2.  Where  plaintiff  testifies  that  defendant  agreed 
to  pay  hhn  fl09  per  month  for  servioes,  ana  the 
jniy  are  aathorised  to  find  that  this  rate  of  ecmi- 
peination  was  to  oontinne  until  the  organisation 
of  a  coal  oompany,  wblcfa  ooounred  about  six 
months  after  plaintiff  entered  defendant's  servloe, 
and  of  whicih  plalntifl  was  to  be  superintendent,  a 
finding  for  plaintiff  of  (600  is  warranted. 

».  dhedcs  admitted  by  defendant  to  have  been 
given  OB  account  of  transactions  with  the  coal 
coanpaay,  and  not  chargeable  on  plaintlfPs  prirate 
aoeoaot  are  not  admissible  in  evidence. 

4.  Objections  to  the  ezelnsion  of  evidenee  can- 
not be  considered  by  tlie  supreme  court  on  appeal, 
where  the  abstract  falls  to  show  what  was  ex- 
pected to  be  proved  by  snoh  evidence. 

i.  Where  the  jury  flad  for  defeadaot  on  a  oar- 
tain  count  he  cannot  complain  of  a  refusal  to  di- 
rect a  verdict  for  him  on  that  count,  on  the  ground 
that  because  there  was  no  cause  of  action  against 
tiim  oa  that  count  the  jury  would  more  roadlly 
find  on  the  other  counts. 

v.42N.w.no.8— 36 


0.  BeCasal  of  tlia  trial  court  to  grant  a  new  trial 
for  misoondnct  of  counsel  In  argument  to  the  jury 
will  not  cause  a  reversal,  where  the  only  evidence 
aa  to  suoh  miaoondaot  is  that  of  aa  tMoraav  on 
each  side  of  the  case,  one  et  wliom  afllrma  and  tiM 
other  denies  that  the  miaoondaot  occurred,  and 
the  facts  are  not  shown  by  bill  of  exceptions  or 
certificate  of  the  trial  oonrt,  though  the  judge  was 
in  another  room  at  tbe  time  of  the  alleged  misoeo- 
duct,  as  his  presenoe  oould  easily  have  berai  se- 
cured. 

Appeal  from  district  court,  Folk  county; 
JosiAH  OivzN,  Judge. 

Action  at  law  to  recover  for  work  and 
labor  in  prospecting  for  coal,  and  in  superin- 
tending work  done  in  sinking  a  coal-shaft, 
and  to  recover  damages  for  the  l>reach  of 
a  contract  to  furnish  plaintiff  one-third  of 
the  capital  stock  of  a  ooal-mining  corpora- 
tion and  9100  per  month  to  superintend  tbe 
operations  of  such  company.  There  was  a 
j  udgment  on  a  verdict  for  plaintiff.  Defend- 
ant appeals. 

St.  John,  Steventon  ift  Whltenand  and 
KaMffman  <i  Oumtey,  fur  ^pellant.  Par- 
sont  (£  Perry,  for  appellee. 

Beck,  J.  1.  The  objections  to  tbe  judg- 
ment will  be  oonsidered  in  the  order  of  th^ 
discussion  by  defendant's  counsel.  The 
ninth  ground  ot  defendant's  motion  tat  a 
new  trial  is  stated  in  the  motion  in  the  fol- 
lowing language:  "(9J  That  there  was  mis- 
conduct on  the  part  bf  plaintiff's  counsel  in 
making  ^s  closing  argument  to  the  jury, 
in  that  be  willfully  misstated  tbeevideaoe  to 
ttie  jury,  and  read  to  the  jury  papers  and 
from  documents  which  had  not  been  offered, 
introduced,  or  read  in  evidenoe  on  the  trial. 
which  tended  to  ^ve  credit  to  the  piaintlO 
and  discredit  to  the  defendant  and  tus  wit- 
nesaes ;  which  facts  will  ^pear  by  evidenee 
on  the  hearing  of  this  motion."  It  is  now 
iasisted  by  defendant's  counsel  tliat  the  di»- 
trict  court  erred  in  not  sustaining  the  mo- 
tiou  for  a  new  trial  upon  this  ground.  Tbe 
allegations  of  ttie  motion  were  supported  and 
contradicted  by  oral  evidence  submitted  to 
the  court,  and  taken  down  by  the  steno- 
grapher, who  filed  a  translation  of  his  notes. 
The  court  l)elow  does  not  certify  to  the  facts, 
nor  make  any  tindiag  upon  the  evidenoe. 
The  question  raised  upon  this  point  is  pre- 
sented to  us  for  decision  upon  the  original 
evidence.  We  are  asked  to  reverse  the  judg- 
ment on  the  ground  that  the  oonrt  below 
found  the  facts  contrary  to  tbe  evidenee. 
This  evidence  consisted  wtiolly  of  the  exam- 
ination on  oath  of  one  of  the  attorneys  on 
each  side  of  the  case.  Counsel  for  defendant 
testify  to  the  misbehavior  of  tlie  plaintiff's 
counsel,  while  the  latter  denies  it.  Here  is 
an  unseemly  conflict  of  evidence  between  tbe 
respective  counsel.  The  defeated  counsel 
chai-ges  the  other  with  improper  oooduct, 
while  he  denies  it.  It  would  be  a  wonderful 
thing  if  tbe  lawyers  in  a  case  should  agree  as 
to  what  they  did  lind  said  upon  the  trial. 
Tbe  practice  of  permitting  counsel  to  testify 
by  affidavits  in  regard  to  misbehavior  tfn  the 
trial  is  condemned  iu  Bey  burn  v.  Bail  way 
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Co.,  74Iowa,  637, 35  N.  W.  Rep.  606.  and  38  N. 
W.  Rep.  520.  We  held  in  that  case  that  we 
would  not  review  the  rulings  of  the  court 
below  upon  the  evidence  of  counsel,  and  that 
to  authorize  a  review  In  this  court  the  facts 
should  be  shown  by  bill  of  exceptions  or  cer- 
tificate of  the  court  below.  It  is  said  in  this 
case  that  at  the  time  of  the  alleged  misbe- 
havior the  judge  was  not  present,  but  en- 
gaged in  the  discharge  of  duties  in  another 
room.  C!ounsel  could  have  had  no  difficulty 
in  obtaining  the  presence  of  the  judge  at  the 
time  of  the  alleged  misbehavior.  A  simple  re- 
quest would  liave  been  sufficient  for  that  pur- 
pose. Upon  the  return  of  the  judge  the  ob- 
jections to  the  conduct  of  the  opposite  coun- 
sel could  have  been  stated,  and  the  facts  then 
settled  by  the  court,  and  made  of  record. 

2.  It  is  insisted  that  the  findings  of  the  jury 
on  the  first  count  for  boring  holes  for  the 
purpose  of  making  explorations  for  coal  are 
excessive.  Tliis  position  is  based  upon  the 
claim  that  it  is  shown,  and  plaintiff  adqaits 
payment  made  upon  the  claim  set  up  in  the 
first  count.  Payment  of  the  sum  claimed 
by  counsel — $350 — is  shown  and  admitted  by 
plaintiff,  but  it  is  not  admitted  that  it  was 
to  apply  upon  the  claim  set  out  in  the  first 
count.  The  jury  doubtless  found  that  it  was 
not.  There  is  no  ground  to  hold  that  this 
finding  is  so  against  tlie  evidence  that  it 
cannot  be  permitted  to  ^and. 

S.  Defendant  claims  that  the  finding  of 
the  jury  upon  the  second  count  of  plaintiff's 
petition  is  without  the  support  of  the  evi- 
dence. Plaintiff  claims  in  this  count  S600 
for  sinking  a  shaft.  He  testifies  that  he  was 
to  receive  $100  per  month  for  his  services. 
The  jury  were  authorized  to  find  that  this 
rate  of  compensation  was  to  continue  until 
the  orgHnization  of  a  coal  company,  of  which 
plaintiff  was  to  be  superintendent,  and  that 
such  organization  was  had  about  six  months 
after  plaintiff  entered  into  defendant's  serv- 
ice. The  judgment  cannot  bedisturbed  on  the 
gronnd  now  under  consideration.  The  find- 
ing against  defendant  on  bis  counter-clHim 
is  complained  of.  It  is  not  so  without  the 
support  of  evidence  as  to  require  a  reversal 
of  the  judgment  under  the  familiar  rules  rec- 
ognized by  this  court. 

4.  Certain  checlts  offered  in  evidence  were 
rejected.  We  understand  that  the  checks 
were  given  by  defendant  for  service  or  ma- 
terials, and  were  offered  in  evidence  by  de- 
fendant. They  were  excluded,  and  the  ab- 
stract shows  that  defendant  excepted.  The 
amended  abstract,  which  is  denied,  shows 
that  plaintiff,  and  not  defendant,  excepted. 
It  is  needless  to  refer  to  the  transcript  In 
order  to  settle  this  controversy,  for  the  rea- 
son that  the  abstract  shows  that  defendant 
admitted  the  checks  were  given  on  account 
of  transactions  of  or  with  the  coal  company, 
and  are  not  chargeable  to  plaintiff  on  his 
private  account.  They  were  therefore  irrel- 
evant, and  rightly  excluded. 

5.  defendant  asked  plaintiff  certain  ques- 
tiona  as  to  directions  given  him  for  the  dis- 


missal of  this  action.  The  abstract  fails  to 
show  what  defendant  expected  to  prove  by 
answer  to  these  and  other  questions,  and 
the  record  does  not  indicate  what  the  evi- 
dence sought  to  be  elicited  wonid  have  tended 
to  prove.  In  the  absence  of  such  showing, 
we  liave  often  held  that  •bjections  to  the  ex- 
clusion of  the  evidence  cannot  be  passed  upon 
by  this  court. 

6.  The  jury  found  for  defendant  on  the 
third  count.  Defendant's  counsel  think  that 
the  court  erred  In  not  directing  a  verdict 
thereon  for  defendant.  If  this  was  an  error, 
it  was  witliont  prejudice,  for  defendant  re- 
covered in  tills  branch  of  the  case.  But 
counsel  think  defendant  was  prejudiced  by 
submitting  this  count  to  the  jury,  claiming 
that  because  there  was  no  ground  of  action 
thereon  the  jury  would  more  readily  find  on 
the  other  counts.  This  is  a  surmbe  based 
upon  the  idea  that  the  jury  lacked  common 
sense  and  common  honesty.  It  appears  to  be 
sometimes  forgotten  that  the  courts  are  to 
presume,  according  to  the  facts,  that  the  juries 
of  the  country  are  composed  of  intelligent  and 
honest  citizens,  who  are  accustomed  to  dis- 
charge the  duties  of  citizenship,  among  which 
Is  the  duty  of  serving  upon  juries.  But 
counsel's  position  is  to  this  effect:  that  the 
verdict  in  defendant's  favor  on  one  count  of 
the  petition  is  the  ground  of  reversing  the 
judgment  on  the  v^icts  for  plaintiff  upon 
the  other  counts, — a  position  without  support 
or  reason .  The  foregoing  discussion  disposes 
of  all  questions  in  the  case.    AfSrmed. 


Statb  v.  Glbbionb. 

(Supreme  Court  of  Iowa.    June  6, 1889.) 

Seduction — Cbiminai.  Phosscutiox — Bvidbkcb — 
Tbiai.. 

1.  In  corroboration  of  the  testimony  of  prose- 
cutrix on  s  trial  for  seduction  that  the  had  sexual 
intercourse  at  a  time  named,  she  may  teeUfy  that 
afterwards  she  gave  birth  to  a  child,  and  may 
state  the  date  of  the  \Artb,  the  evldenoe  not  con- 
necting defendant  with  the  crime.  She  may  be 
allowed  to  state,  also,  that  the  child  with  her  is 
the  one  alleged  to  have  been  begotten  by  defend- 
ant, where  the  child  is  not  produced  to  show  a  re- 
semblance to  defendant. 

2.  It  is  error  to  reject  evldenoe  that  before  the 
alleged  seduction  prosecutrix  was  often  out  late  at 
night.  The  evidence  should  be  admitted  on  the 
question  of  chaste  character. 

B.  To  charge  that  no  conduct  or  words  of  prose- 
cutrix after  the  alleged  seduction  can  be  consid- 
ered in  determining  whether  the  previous  char- 
acter was  chaste  or  unchaste  is  error,  as  her  sub- 
sequent declarations  or  admissions  as  to  prior 
practices  would  be  admissible  to  show  prior  nn- 
chastitj. 

4.  Misbehavior  of  counsel  in  making  statements 
not  based  on  the  evidence,  and  not  proper  to  the 
discussion,  can  only  be  shown  by  a  bill  of  excep- 
tions, or  a  oertlficate  of  the  court  below.  It  can- 
not be  shown  by  affidavits. 

Appeal  from  district  court,  Marion  coun- 
ty; A.  V   Wilkinson,  Judge. 

Defendant  was  indicted  and  convicted  of 
seduction.    He  now  appeals  to  this  court 

Hays  Bros.,  for  appellant.  John  T.  8Ume, 
Atty.  Gen.,  and  &.  W.  Crotier,  Go.  Atty.. 
for  the  !:>tate.  ,  . 
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Beck,  J.  1.  The  prosecuting  witness  was 
permitted  to  testify,  against  defendant's  ob- 
jection, that  after  tlie  alleged  seduction  she 
gave  birth  to  a  child,  and  to  state  the  date  of 
such  birth.  She  also  testified  that  the  child 
she  had  with  her  was  the  child.  The  facts 
of  the  birth  of  a  child,  and  the  date  of  such 
birth,  were  matters  connected  witli  the  al- 
leged seduction  proper  to  be  shown  in  sup- 
port of  prosecutrix'  testimony  that  she  had 
sexual  intercourse,  and  the  time  thereof. 
This  eyidence  does  not  connect  defendant 
with  the  crime,  and  does  not,  therefore.  oor> 
roborate  the  prosecutrix  in  that  way  and  to 
that  extent.  It  was  not  introduced  and  ad- 
mitted for  that  purpose.  The  reference  to 
the  child  was  not  erroneously  permitted. 
We  know  of  no  rale  which  would  require 
the  B^)aration  of  the  mother  and  child  while 
she  testified  or  was  present  at  the  trial.  It 
was  not  improper  for  her  to  state  that  the 
child  was  the  one  she  alleged  was  begotten 
by  defendant.  Tlie  child  was  not  produced 
to  exhibit  an  alleged  resemblance  to  the  de- 
fendant. The  record  shows  no  claim  of  that 
kind. 

2.  A  witness  with  whom  the  prosecntrix 
lived  was  not  permitted  to  testify  that  she 
was  out  often  late  at  night  before  the  al- 
lege seduction.  '  The  evidence  was  compe- 
tent upon  the  question  of  tlie  chaste  churao- 
ter  of  the  prosecutrix,  and  ought  to  have 
been  admitted.  It  has  always  been  well  un- 
derstood that  roaming  at  night  is  an  evidence 
of  want  of  virtue  in  a  woman.  A  "night- 
walker"  is  a  name  applied  to  one  who  roams 
at  night  for  evil  purpose.  No  good  purpose 
can  ordinarily  take  a  young  girl  with  fre- 
quen(7,  late  at  night,  away  from  her  home. 

3.  The  court  instructed  the  jury  that  plain- 
tiff is  presumed  by  -the  law  to  have  been 
of  chaste  cBaracter  prior  to  the  alleged  seduc- 
tion, and  the  defendant  must  overcome  this 
presumption  by  proof  of  previous  unchastity, 
but  that  "no  acts,  conduct, or  words  [of  the 
prosecutrix]  after  the  alleged  seduction,  if 
any  have  been  proven,  can  be  by  you  consid- 
ered in  determining  whether  the  previous 
character  was  chaste  or  unchaste. "  This  in- 
struction declares  that  nothing  said  or  spoken 
by  the  prosecutrix  after  the  seduction  can 
be  considered  to  show  her  want  of  chastity. 
It  is  clearly  erroneous.  No  one  can  doubt 
that  declarations  or  admissions  made  after 
seduction,  as  to  her  prior  practices,  would  be 
admissible  in  evidence  to  sbow  her  prior  un- 
chastity. Indeed,  just  such  evidence  was 
given  in  this  case.  It  may  be  that  the  court 
below  did  not  use  the  language  quoted  in  the 
sense  we  have  expressed,  but  it  is  certain 
that  it  la  the  plain  meaning  of  the  instruc- 
tion, and  we  must  presume  that  the  jury  so 
understood  it. 

4.  It  is  urged  as  an  objection  to  the  judg- 
ment that  counsel  for  the  state  were  guilty 
of  misbehavior  in  making  statements  not 
baaed  upon  the  evidence,  and  not  proper 
matters  to  be  used  in  the  discussion  of  the 
case.    The  alleged  facts  upon  which  the  ob- 


jection under  consideration  is  based  are  not 
shown  by  a  bill  of  exceptions,  or  a  certiBcate 
of  the  court  below.  We  have  held  that  mis- 
behavior of  this  kind  cannot  be  established 
by  aflSdavits.  It  must  appear  in  the  record 
by  bill  of  exception  or  certificate  of  the  judge. 
We  cannot,  therefore,  consider  the  objections 
based  npon  the  alleged  misbehavior.  Bay- 
burn  V.  Railway  Co.,  85  N.  W.  Rep.  606. 
See,  also.  Miller  Vi  Brown,  ante,  561,  (de- 
cided at  present  term  of  this  court.)  The 
motion  by  the  state  to  strike  the  aflfidavits 
from  the  abstract  need  not  be  considered. 
Other  questions  discussed  by  counsel  need 
not  be  considered,  as  they  may  not  again* 
arise,  and  the  judgment,  for  the  errors  no- 
ticed in  the  second  and  third  points  of  this 
opinion,  must  be  reversed. 


Melot  t).  Chicago  &  N.  W.  Rt.  Co. 
(Supreme  Court  of  lovxi.    Itaj  29, 18S9.) 

Masteb  AMD  Servant— AcoiDBNTs  to  Tkaiks. 

1.  Plaintiff,  a  oivil  engineer  employed  in  Buper- 
Intendlng  the  laying  of  the  track  on  defendant's 
road,  was  ordered  to  go  to  the  front  with  a  wreck- 
ing train,  to  SBaiat  in  replaoing  an  engine  which 
had  been  derailed.  On  the  way  the  train  on  which 
he  was  riding  was  derailed,  and  plaintiff  waa  In- 
jured. It  appeared  that  the  track  at  the  place  of 
the  accident  was  In  bad  condition,  being  laid  on 
wet,  aof  t  earth,  which  had  settled,  and  that  the 
oondltion  had  been  made  worse  by  a  storm  the 
night  before,  and  that  the  train  at  the  time  was 
being  mn  at  a  dangerous  rate  of  speed.  Held, 
that  defendant  was  not  relieved  from  Its  negli- 
gence on  the  ground  that  plaintiff,  by  reason  of 
Els  employment,  had  aaaumed  all  the  risks  of  riding 
over  a  new  track  to  and  from  his  work. 

3.  Bvidence  that  similar  trains  had  been  mn  at 
the  same  rate  of  speed  over  the  same  tra<^  on  the 
same  day,  without  any  appearance  of  danger,  was 
properly  excluded. 

8.  No  one  testified  that  the  speed  of  the  train 
was  too  great  to  be  safe,  but  it  appeared  that  the 
track  was  uneven :  that  It  contained  short  curves 
oaused  by  the  sliding  of  the  track :  that  In  places 
one  side  waa  raised  on  planks,  while  the  other  waa 
"  out  of  sight  In  the  mud ; "  that  the  cars  swayed  so 
that  plaintiff  went  to  the  end  of  the  car  to  be  ready 
to  jump,  antldpating  an  accident;  and  that  the 
rear  brakeman  applied  the  brakes,  without  orders, 
to  check  the  speed  of  the  train.  Held,  that  the 
jury  were  Jastlfled  in  finding  that  the  train  was 
being  negligently  mn  at  a  dangerous  rate  of  speed. 

i.  The  train  consisted  of  a  wreoklng-car,  which 
was  next  to  the  engine,  and  an  old  way-car,  fitted 
up  as  a  tool-car,  next  to  the  wreoking-car,  six  flat- 
cars  loaded  with  rails,  etc.,  and  at  the  rear  end  a 
box-car  fitted  up  as  a  way-car.  The  tool-car  was 
made  for  a  oaboose,  with  platforms,  doors,  and 
seats,  and  had  in  it  articles  nsed  In  connection 
with  wrecks,  and  was  fitted  up  to  aooommodate  a 
wreoldng  crew,  some  of  whom,  with  plaintiff,  were 
oocapying  it  at  the  time  of  the  accident  The  rear 
car  was  an  ordinary  way-car  or  caboose,  and  was 
used  in  transporting  emplovis,  supplies,  tools,  etc., 
and  was  being  so  used  at  £he  time,  and,  so  far  as 
appeared,  was  no  )>etter  adapted  for  the  nse  of 
travelers  than  the  tool-car.  Held,  that  It  could 
not  be  said  as  a  matter  of  law  tliat  plaintiff  was 
negligent  in  riding  In  the  tool-oar,  nor  that  It  was 
more  daogerons  than  the  rear  oar,  though  the  lat- 
ter was  not  derailed. 

Appeal  from  superior  court  of  Cedar  Rap- 
ids; John  T.  Stonemam,  Judge. 

Action  to  recover  damages  tor  personal  in- 
juries sustained  by  plaintiff,  for  which  de- 
fendant la  alleged  to  be  responsible.  There 
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w«3  ft  trial  by  jarjr,  and  a  verdict  and  judg- 
mcHt  for  plaintiff.  The  defendant  appeals. 
Hubbttrd,  Clark  A  DawUy,  for  appellant. 
Ward  di  Harmon  and  MiU*  &  Kuitr,  for 
appellee. 

BoBiNSON,  J.  In  the  snmmer  of  the  year 
van  plaintiff  was  in  the  employment  of  de- 
feodaut,  and  waa  engaged  as  a  civil  engineer 
in  superintending  the  laying  of  track  on  a 
new  line  of  railway  which  defendant  was 
then  constructing  from  Belle  Plaine  to  What 
Cheer.  lie  was  not  required  to  see  that  the 
track  was  kept  in  good  condition  after  it  was 
•laid.  On  the  8d  day  of  August  of  the  year 
named  the  txuck  had  been  laid  from  Belle 
Pliune  Ui  a  point  about  35  miles  south.  On 
that  day  plaintiff,  who  was  in  Belle  Plaine  to 
visit  his  family,  was  ordered  to  go  to  the  front 
with  a  wrecking  train,  which  was  going 
down  to  assist  in  replacing  on  the  track  a  de- 
railed engrine.  The  train  consisted  of  an  en- 
gine, which  was  rnn  backwards,  pushing  the 
tender  and  pulling  the  cars;  a  wrecking-car, 
with  derrick,  next  to  the  engine;  an  old  way- 
car,  fitted  up  and  used  as  a  tool-car,  next  to 
the  wrecking-car;  three  flat-cars  loaded  with 
steel  rails;  three  loaded  with  ties;  and  at  the 
rear  end  a  box-car,  fltted  up  and  used  as  a 
way-car.  The  plaintiff,  with  other  employ^ 
of  defendant,  rode  in  the  tool-cur.  At  a  point 
about  21  miles  south  of  Belle  Plaine  the  en- 
gine, derrick-car,  tool-car,  and  forward  trucks 
of  the  flrst  car  of  rails  left  the  track,  and  the 
tool-car  was  badly  broken.  At  the  moment 
of  the  accident  plaintiff  was  stsmding  on  a 
platform  of  the  tool-car,  whither  he  had 
gone,  as  he  states,  for  the  purpose  of  jump- 
ing from  the  train,  under  the  belief  that  an 
accident  was  imminent.  He  was  caught  be* 
tween  two  cars  in  such  a  manner  that  bis  left 
leg  was  crushed,  making  amputation  neces- 
sary. Other  injuries  were  also  received. 
The  evidence  on  the  part  of  plaintiff  tends  to 
show  that  the  track  where  the  accident  oc- 
curred was  in  bad  condition  at  that  time; 
that  it  was  laid  through  a  deep  cut,  over  wet, 
soft  earth;  tliat  it  had  settled  unevenly,  and 
was  out  of  line;  that  the  condition  had  been 
made  worse  by  a  storm  of  rain  the  night  be- 
fore; and  that  at  the  time  of  the  accident  the 
train  was  running  from  12  to  17  miles  an 
hour.  The  way-car  did  not  leave  the  track. 
Plaintiff  charges  that  the  train  was  negli- 
gently run  at  too  high  a  rate  of  speed  over  a 
track  known  to  defendant  to  be  in  a  danger- 
ous condition,  by  an  inexperienced  and  in- 
competent engineer;  and  that  he  did  not  con- 
tribute to  the  injuries  of  which  he  complains. 
The  jury  found  specially  that  defendant  was 
negligent  in  maintaining  and  repairing  the 
road-bed  and  track  at  the  time  and  place  of 
the  accident;  that  the  train  in  question  was 
"running  at  a  dangerous  and  negligent  rate 
«C  speed,  considering  the  condition  of  the 
road-bed  at  that  place  and  time;"  and  that 
piaintifl  was  not  guilty  of  contributory  neg- 
ligence. The  amount  of  the  verdict  and 
judgment  was  $10,000.     An  opinion  was 


flled  in  tbia  cause  on  a  former  sabmiasion, 
(87  K.  W.  Bap.  385.)  but  a  rehearing  waa 
granted  on  the  petition  of  appellaat,  toA  tbe 
cause  again  submitted. 

1.  It  is  contended  by  appellant  that  the 
risks  Incident  to  riding  over  a  new,  partially 
completed  road-bed  and  unballasted  track 
were  necessarily  contemplated  in  tbe  employ- 
ment of  plaintiff;  that  the  accident  in  ques- 
tion was  a  risk  of  that  kind;  and  therefore 
that  he  is  not  entitled  to  recover  in  this  ac- 
tion. But  plaintiff  only  consented  to  incur 
such  risks  as  were  incident  to  tbe  operation 
of  trains  upon  such  a  track  in  a  reasonably 
prudent  and  careful  manner.  He  did  not 
assume  risks  which  were  the  result  of  run- 
ning trains  at  an  unreasonably  high  rate  of 
s()eed  over  track  in  a  bad  and  dangerous 
condition.  Defendant  was  chargeable  with 
knowledge  of  the  condition  of  its  track  at 
the  place  of  the  accident.  It  knew  that  it 
was  laid  over  wet  and  yielding  earth;  that 
proper  drains  had  not  been  constructed  to 
carry  off  the  rainfalls  and  the  water  which 
came  from  the  banks,  and  that  t^e  storm  of 
the  night  before  had  aggravated  the  bad  con- 
dition of  the  road-bed,  and  had  made  greater 
caution  in  running  trains  over  it  neoessary. 
There  was  conflict  in  the  evidence  aa  to  the 
condition  of  the  track  and -the  rate  of  speed 
at  which  tbe  train  in  question  was  run,  but 
there  was  evidence  tending  to  support  the 
special  findings  of  tbe  jury  that  defendant 
waa  negligent  in  not  keeping  the  road-bed 
and  track  in  better  condition,  and  that  it  waa 
negligent  in  the  matter  of  running  the  train. 
Plaintiff  did  not  assume  any  risk  resulting 
from  such  negligence.  He  had,  it  is  true, 
superintended  the  laying  of  that  portion  of  the 
track  in  controversy,  but  it  was  laid  several 
weeks  before  the  accident  occurred,  and  plain- 
tiff's responsibility,  therefore,  bad  ceased.  It 
was  then  in  charge  of  a  road-master. 

2.  Appellant  complains  of  the  refusal  of 
the  court  below  to  allow  it  to  prove  that  sim- 
ilar trains  bad  l)een  run  at  tlie  same  rate  of 
speed  over  the  same  track  on  tbe  same  day, 
without  any  appearance  of  danger.  Appel- 
lant was  permitted  to  prove  tbe  condition  of 
the  track  at  tbe  time  in  question,  and  for 
some  time  before.  The  fact  that  other  trains 
were  run  over  it  just  before  the  acddent  at 
the  same  rate  of  speed  would  not  justify  a 
negligent  and  improper  running  of  tbe  train 
In  question.  The  oondition  of  the  road-bed 
was  such  that  the  passing  over  it  of  loaded 
trains  made  it  more  dangerous.  It  is  urged 
on  rehearing  that  tbe  evidence  was  admiaai- 
ble  to  show  that  defendant  did  not  have  no- 
tice of  the  condition  of  the  road.  That  point 
was  not  made  on  the  flrst  submission  of  the 
cause,  but  it  would  hardly  be  sufficient  to  ac- 
complish the  purpose  now  claimed  for  it.  It 
might  show  that  the  locomotive  engineers 
who  ran  tbe  trains  in  question  did  not  know 
that  tbe  condition  of  the  road  was  bad;  but 
it  appears  that  the  engineer  who  run  the 
tram  which  was  wrecked,  the  road-master, 
who  was  directly  responsible  for  its  condi- 
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tiona,  and  other  employ^B,  knew  or  w«re 
cliargeable  with  knowledge  of  its  condition. 

3.  It  is  furthercontended  by  appellant  that 
there  was  no  evidence  that  tbetrain  was  run 
at  an  unsafe  rate  of  speed.  It  is  true  that 
no  witness  testified  speciflcally  that  the  speed 
was  too  great  to  be  safe.  But  there  was  ev- 
idenoe  showing  that  the  track  was  aneven; 
th.Tt  it  contained  short  curves  caused  by  the 
sliding  of  the  track  on  the  wet  clay;  that  in 
places  one  side  of  the  track  was  raiae<l  on 
planks,  while  tlie  oth&r  side  was  down  in  the 
clay,  and  were,  as  stated  by  one  witness, 
"outof  sight  in  themnrl."  The  cars  swayed 
from  side  to  side  in  such  a  manner  as  to  caiiae 
plaiBtiH  to  believe  that  there  was  danger  that 
the  train  would  be  ditched.  Tiie  rear  brake- 
man  applied  brakes  without  orders,  in  antic- 
ipation of  danger,  to  check  the  speed  of  the 
train.  It  did  not  require  an  expert  to  tell 
tltat  the  condition  of  the  track  made  the  rate 
of  speed  dangerous.  It  was  competent  for 
the  jury  to  And  tliat  the  train  was  negligent- 
ly run  at  a  dangerous  rate  <rf  speed  from  the 
evidence  submittod. 

4.  The  court  charged  the  jury  as  follows: 
"If  you  find  from  the  evidence  that  at  the 
time  of  the  departure  of  the  wrecking  train 
on  which  the  pliiintiff  took  passage  tlte  de- 
fendant had  provided  a  safe  and  suitable  oar 
on  said  train  for  the  aocommodation  of  the 
employes  of  defendant  in  riding  on  said  train, 
then  the  plaintifF.ln  the  exercise  of  ordinary 
care  and  prudence,  was  in  duty  bound  to  take 
passage  on  such  car,  and  if  be  neglected  so  to 
do,  and  souglit  a  more  dangerous  part  of  the 
train  on  whicli  to  ride,  and  was  thereby  in- 
jured, then  such  act  was  negligence  on  the 
part  of  plaintiff;  and  if  such  negligence  dir 
rectly  contributed  to  his  own  injury,  then  he 
ought  not  to  recover.  But  if  you  find  from 
the  evidence  that  the  defendant  had  provid- 
ed more  tluin  one  car  on  said  train  for  sudi 
purpose, —  that  is,  if  in  this  case  you  find 
that  the  so-called  <  way-car  '  and  the  so-called 
■tool-car'  were  both  provided  by  defendant 
for  such  purpose, — or  if  you  find  from  all  the 
facts  and  circumstances  connected  with  the 
making  up  and  operating  of  the  train  by  the 
defendant  that  the  plaintiff  had  good  and 
reasonable  grounds  fur  believing,  and  that  he 
did  honestly  believe,  in  the  exercise  of  ordi- 
nary care  and  prudence,  that  both  of  said  cars 
had  been  so  provided  for  such  purpose,  then 
he  was  justified  in  selecting  either  oar  for  his 
passage  as  to  him  seemed  best  in  the  exercise 
of  such  ordinary  car«  and  prudence, — under 
such  state  of  facts  plaintiff  would  not  be  neg- 
ligent. If  you  find,  however,  from  all  the 
facts  and  circumstances  connected  with  the 
case,  that  a  man  of  ordinary  care  and  pru- 
dence under  such  circumstances  would  nut 
have  acted  as  the  plaintiff  did,  but  that  in  the 
exercise  of  such  ordinary  care  and  prudence 
he  would  have  taken  passage  in  the  rear  ca- 
boose as  a  safer  place,  and  would  liave  avoid- 
ed the  tool-car  as  a  more  dangerous  place, 
then  the  plaintiff  was  guilty  of  negligence, 
and,  if  such  negligence  contributed  directly 


to  produce  his  injuries,  he  ought  not  to  re> 
oovBr."  It  is  Insisted  by  appelant  that  tba 
verdict  is  contrary  to  this  paragraph  of  the 
charge,  for  the  reason  tltat  the  way-car  at 
the  rear  of  tlie  train  was  a  safer  place  than 
the  tool-car  in  which  to  ride,  and  that  by  rid- 
ing in  the  latter  plaintiff  oontributed  to  the 
injuries  of  which  he  complains. 

The  cases  of  Flayer  v.  Railway  Co.,  62 
Iowa,  727,  16  S.  W.  Rep.  347,  and  Doggett 
V.  Railroad  Co.,  34  Iowa,  284,  are  especially 
relied  upon  by  appellant  as  supporting  its 
claim ;  but  this  case  ta  different  from  those 
in  several  important  particulars.  In  this 
case  the  road  of  defendant  bad  not  been 
opened  to  the  public  for  traffic.  The  plain- 
tiff was  not  a  passenger  within  tlie  ordinary 
meaning  of  that  term,  nor  was  be  a  tres< 
passer.  He  was  rightfully  on  the  tnUn. 
Some  of  the  evidence  tends  to  show  that  he 
liad  been  directed  to  aid  the  wrecking  crew 
in  replacing  the  derailed  engine,  and  that  he 
was  acting  in  response  to  that  direction.  It 
is  true  that  it  was  not  a  part  of  his  duty  to 
do  BO,  but  if  he  bad  been  asked  to  render  as- 
sistanoe  in  that  work  by  competent  author- 
ity, and  had  consented  to  do  so  by  word  or 
Hct,  be  became  on  that  occasion,  for  all  prao. 
tical  purposes,  a  part  of  the  wrecking  crew, 
and  was  entitled  to  ride  in  the  place  provided 
for  them.  The  tool-oar  was  made  for  a  ca- 
boose or  way-car,  with  platforms  at  the  ends,' 
doors,  steps,  and  seats,  but  at  the  time  in 
question  was  used  as  a  car  in  which  to  cany 
a  supporting-jack,  Bwitch-rope.  block,  pulley, 
chain-books,  bars,  and  other  ixtitiaa  used  in 
connection  with  wrecks.  It  contained  ao- 
commodations  for  a  wrecking  crew,  and  was 
occupied  by  some  of  tbem  on  the  trip  in  ques- 
tion. The  car  at  rear  of  the  train,  used  as  a 
way-oar  or  caboose,  bad  been  in  use  for  some 
weeks,  and  was  used  for  transporting  em- 
ployes of  defendant  and  supplies,  tools  and 
various  articles,  as  frogs  and  a  wire  switch 
rope.  At  the  time  of  the  accident  it  con- 
tained an  ice-box,  a  tool-box,  and  perhaps 
other  articles  of  the  kinds  already  named.  It 
was  an  ordinary  box-car,  which  had  been 
furnished  with  seats,  and  steps  at  the  sides. 
So  far  as  the  evidence  shows,  it  was  no  better 
adapted  to  tlie  use  of  travelers  than  was  the 
tool-car,  and  was  less  convenient.  It  is  said 
that  the  latter  was  an  old,  weak  car,  a  mere 
"egg-shell ;"  but  one  of  the  witnesses  for  de- 
fendant testified  that  there  was  not  much 
difference  as  to  strength  between  it  and  an 
ordinary  freight  car.  The  evidence  does  not 
show  that  plaintiff  was  aware  of  any  weak- 
ness in  the  car,  nor  that  he  was  directed  to 
ride  elsewhere,  although  the  conductor  knew 
where  he  was  riding.  In  view  of  all  these 
facts,  we  are  of  the  opinion  that  it  cannot  be 
said  as  a  matter  of  law  that  plaintiff  was 
negligent  in  riding  in  the  tool-car,  nor  that 
it  was  more  dangerous  than  the  way-car.  It 
is  true  that,  if  be  had  been  in  the  latter  when 
the  accident  occurr^,  he  would  have  escaped 
injury,  but  the  course  pursued  by  plaintiff 
must  be  considered  in  tba  light  of  ttaeeir* 
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cumstances  which  induced  him  to  ride  in  the 
tool-car,  rather  than  in  the  light  of  subse- 
quent events.  The  relative  safety  of  the 
different  cars  of  a  train  must  depend,  not 
alone  upon  the  places  they  occupy  with  re- 
spect to  the  engine,  but  in  part  upon  the  dan- 
gers to  be  encountered.  In  case  of  a  front- 
end  collision  of  a  brolcen  bridge  the  safest  car 
migiit  be  the  one  furthest  from  the  engine; 
while  in  case  of  a  defective  road-bed,  which 
is  made  more  dangerous  by  each  passing  car, 
the  safest  car  miglit  be  the  one  next  the  en- 
gine. We  think  it  was  for  the  jury  to  de- 
termine from  all  the  evidence  submitted 
whether  or  not  plaintiff  contributed  to  his  in- 
juries, and  they  found  specially  that  he  did 
not.  It  is  not  sliown  that  he  rode  in  a  car 
not  designed  by  defendant  for  that  purpose. 
If  he  was  in  fact  one  of  the  wrecking  crew, 
and,  in  the  exercise  of  ordinary  care  and 
prudence,  rode  in  the  place  provided  for 
them,  he  was  not  guilty  of  contributory  neg- 
ligence. The  charge,  as  an  entirety,  sub- 
mitted fairly  and  with  suflBcient  fullness  the 
various  issues  involved,  including  the  ques- 
tion of  plaintiff's  negligence.  We  cannot 
say  that  the  verdict  is  contrary  to  the  charge, 
nor  that  it  is  unsupported  by  the  evidence. 
The  facts  of  the  case  are  unusual,  and  must 
govern  its  determination. 

5.  The  special  Qndings  of  the  jury  render 
it  unnecessary  to  consider  some  of  the  as- 
signments of  error.  >Ve  discover  no  error 
in  the  case  prejudicial  to  appellant.  A  re- 
hearing was  granted  in  this  case  because  of 
some  Unguagd  in  the  former  opinion  in  re- 
gard to  the  alleged  negligence  of  plaintiff, 
which  does  not  correctly  represent  the  views 
of  this  court.  We  reach  tlie  same  conclusion 
which  we  did  on  the  first  submission.  The 
judgment  of  the  superior  court  is  affirmed. 


WiLET  V.  Carter. 
(Supreme  Court  of  Iowa.    May  29, 18S9.) 

FajLUDULEIfT  COKYBTAHCES. 

Plaintiff's  intestate  was  of  weak  mind,  and  was 
Induced  by  defendant  to  execute  his  note  to  the 
latter,  witnout  consideration,  secured  by  a  chattel 
mortgas^e;  intestate's  intention  beings  to  defraud 
hla  creditors.  Defendant  assigned  the  note  to  M., 
and  the  intestate  paid  part  of  it.  The  intestate, 
defendant,  and  two  sureties  then  gave  a  joint  note 
tor  the  bolanoe  to  M.,  which  defendant  and  the 
sureties  paid  after  Jadgment  had  been  rendered 
thereon.  The  intestate  repaid  the  portions  paid  by 
the  sureties,  and  toolc  an  assgnment  from  them  of 
any  claim  they  might  have  by  reason  of  their  pay- 
mento.  Held,  that  plaintiff  could  recover  the 
amounte  repaid  to  said  sureties.  Obait oca,  J. ,  dis- 
senting. 

Appeal  from  district  court,  Clarke  county; 
R.  C.  Henrt.  Judge. 

The  plaintiff  is  the  administrator  of  tlie  es- 
tate of  B.  O.  Davidson,  decea.sed.  In  Feb- 
ruary, 1875,  B.  O.  Davidson  made  to  the  de- 
fendant bis  note  for  $300,  and  secured  the 
payment  thereof  by  a  chattel  mortgage.  The 
note  and  raortgiige  were  afterwards  trans- 
ferred to  one  Daniel  Miller.  Davidson  paid 
to  Miller  on  the  note,  so  that  on  the  11th  of 


July,  1877,  there  remained  dne  SI40,  and  for 
this  amount  Davidson,  (plaintiff's  intestate,) 
Carter,  (the  defendant,)  J.  F.  Wells,  and 
Isaac  Wiant  give  to  Miller  their  joint  note. 
This  note  was  afterwards  put  in  judgment, 
and  paid  by  Carter.  Wells,  and  Wiant,  each 
paying  one-third.  Davidson  afterwards  paid 
to  Wells  and  Wiant  the  amounts  paid  by 
them,  viz.,  $56.80  each,  and  took  from  them 
an  assignment  of  any  claim  they  had  in  con- 
sequence of  the  payments  made  by  them, 
and  it  is  to  recover  the  amounts  thus  paid 
that  this  suit  is  brought.  Pending  this  suit 
B.  O.  Davidson  deceased,  and  the  adminis- 
trator is  substituted  as  party  plaintiff.  The 
averments  of  the  petition  under  which  plain- 
tiff seeks  to  recover  are  that  in  a  suit  pend- 
ing against  Davidson  in  his  life-time  by 
the  administrator  of  one  Morrison,  deceased, 
he  settled  the  suit  by  payment,  and  that 
thereafter  another  suit  was  instituted  for 
the  same  claim;  that  be  was  unable  to  pro- 
cure testimony  to  prove  his  payment,  and 
that  to  place  his  property  beyond  the  reach  of 
execution  he  gave  to  the  defendant  in  this 
suit  the  $800  note  and  mortgage  above  re- 
ferred to;  that  there  was  no  consideration 
whatever  for  the' note;  and  that  it  was  given 
under  an  express  understanding  that  it  was 
not  to  be  paid.  It  is  further  alleged  that  the 
plaintiff's  intestate  (Davidson)  was  an  nn- 
educated  man,  and  had  for  many  years  prior 
thereto  been  subject  to  epileptic  flts,  and  was 
in  consequence  thereof  of  weak  mind,  and 
easy  of  influence;  and  that  the  defendant, 
knowing  this,  wrongfully  persuaded  him  to 
make  to  him  the  note  and  mortgage,  and 
that  he  made  the  same  only  in  consequence 
of  such  undue  influence  and  persuasion. 
The  defendant  denies  the  accusation  of  fraud 
or  undue  influence,  and  avers  that  he  gave, 
as  a  consideration  for  the  $300  note,  $280  in 
money  to  plaintiff's  intestate.  Other  facts 
are  set  out,  l)oth  in  petition  and  answer,  but 
the  foregoing  are  all  that  are  essential  to  a 
proper  disposition  of  the  case. 

W.  L,  Temple,  for  appellant.  James  Rice, 
for  appellee. 

Oranqer,  J.  It  will  be  observed  that  the 
case  involves  no  disputed  question  of  law, 
but  simply  questions  of  fact,  and  we  accept 
the  propositions  of  appellant  In  argument  as 
to  the  facts  necessxry  to  be  established,  and 
think  them  correctly  stated.  They  are: 
"First,  that  the  making  of  the  note  for  $800, 
and  the  chattel  mortgage  to  secure  the  same, 
was  a  fraudulent  conveyance,  for  the  purpose 
of  hindering  and  delaying  creditors,  without 
consideration  in  fact;  second,  that  Davidson 
was  of  weak  mind,  capable  of  being  and  vras 
overreached  by  Carter,  so  far  that  it  excused 
his  guilt  in  the  transaction,  and  rendered 
him  incapable  of  being  or  becoming  part'  <f«- 
Keto." 

Aside  from  the  parties  directly  interested  in 
cases  involving  only  questions  of  fact,  there 
is  no  desire  for  extended  discussions  or  com- 
ments by  the  court,  and  we  think  it inoc  im- 
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portant  to  attempt  such  a  discussion  In  this 
case.  The  abstract  contains  78  closely  print- 
ed pages  of  testimony,  and  an  attempt  to 
fairly  present  even  the  facts  in  detail,  as 
established,  would  consume  more  space  and 
time  tlian  the  effort  would  justify.  Hence 
we  cannot  favor  what  we  understand  to  be 
the  pleasure  of  counsel  in  this  respect.  The 
testimony  has  been  reviewed  by  th^raemtters 
of  the  court  separately,  and  each  has  by  him- 
self noted  his  conclusion.  A  majority  of  the 
court  believe  from  such  examination  that  the 
Ticts  as  alwve  indicated  are  sustained  by  the 
testimony.  The  writer  of  this  opinion  has  a 
different  view,  and  l)elieves  that,  while  there 
is  much  testimony  favoring  tlie  conclusions 
of  the  majority,  it  is  nut  of  tliat  clear  or 
satisfactory  character  to  Justify  the  judgment 
entered  below.  That  B.  O.  Davidson  was  a 
man  long  afflicted  wilh  epileptic  convulsions 
is  nnqueslioned,  and  that  they  seriously  af- 
fected his  mind  just  prior  to  and  after  the 
attack  is  equally  true.  The  testimony  Is 
conllicting  as  to  bis  mental  capacity  at  other 
times,  but  there  is  much  testimony — and 
from  those  most  likely  to  know — that  he  was 
generally  easily  influenced.  He  seems  to 
have  confided  much  in  the  defendant,  and 
from  the  defendant's  own  testiraunyhe  seems 
to  have  been  disposed  to  assist  him  when  he 
could.  Both  Davidson  and  his  wife  were 
unable  to  read  or  write.  The  neightKtrs  who 
had  known  him  for  years  are  divided  In  their 
Judgments  as  to  his  capacity  for  resisting  the 
influence  of  such  men  as  the  defendant,  or  as 
to  bis  being  easily  influenced. 

The  testimony  as  to  the  details  of  the 
transaction  in  giving  the  note  and  mortgage 
is  very  conflicting.  If  the  money  was  ever 
paid  to  Davidson,  it  was  paid  on  the  public 
square  in  town,  and  no  one  else  present,  and 
before  the  mortgage  and  note  were  given. 
Quite  a  number  of  witnesses  testify  that 
Davidson  admitted  to  them  that  he  received 
the  money.  It  seems  that  after  the  note  was 
given,  there  was  something  of  a  talk  or 
rumor  that  the  mortgage  was  g^iven  to  cover 
up  the  property,  and  it  was  about  this  time 
that  the  questions  were  asked  of  Davidson, 
and  he  stated  that  he  did  receive  the  money. 
If  it  was  true  that  he  had  given  the  mortgage 
as  he  claimed,  then  it  could,  of  course,  l>e 
expected  that  he  would  make  such  state- 
ments, as  no  troth  would  harmonize  with 
the  wrong.  A  falsehood  would  be  its  only 
support.  Davidson's  testimony  is  to  the  ef- 
fect that,  after  tlie  wrongful  pledging  of  the 
property,  he  was  kept  in  constant  fear  by  de- 
fendant in  his  statements  to  him  that  they 
bad  committed  a  penitentiary  offense,  and 
that  he  was  in  constant  fear  of  falling  into 
the  hands  of  the  law,  and  that  he  was  actu- 
ated by  these  fears  in  doing  what  he  did. 
Davidson  paid  to  Miller,  before  the  $140  note 
was  given,  0250,  and  he  says  that  defendant 
often  agreed  to  pay  it  back,  and  often  told 
bim  be  should  receive  back  every  cent,  and 
as  to  much  of  this  Davidson  has  considerable 
support  in  evidence,  but  mainly  from  mem- 


bers of  his  own  family.  Defendant  denies 
the  testimony  of  statements  as  to  the  peni- 
tentiary offense,  or  to  pay  back  the  money, 
and  in  some  respects  he  receives  support 
from  other  evidence.  One  S.  F.  Davidson, 
who  gave  testimonyfor  tlie  defendant  which, 
if  true,  would  be  conclusive  against  the 
plaintiff,  is  so  conclusively  impeached  that 
his  testimony  is  of  no  avail.  The  assigning 
of  the  note  and  mortgage  to  Miller,  and  the 
giving  of  the  $140  note  fur  the  balance,  are 
questions  on  which  considerable  testimony  is 
taken,  and  as  to  the  assignment  of  the  note 
Davidson  claims  that  defendant  proposed 
that  it  be  done  at  a  time  when  there  was  tiilk 
of  "trying  the  right  of  property,"  by  wliich 
we  understand  that  the  validity  of  the  mort- 
gage was  to  be  tested,  and  the  defendant 
thought  it  would  aid  in  the  concealment.  De- 
fendant's theory  is  that  Miller  wanted  to  l)or- 
row  money,  and  he  had  none,  and,  under- 
standing that  Davidson  would  pay  the  note 
soon,  he  let  him  have  the  note  in  lieu  of  the 
muney.  It  is  a  little  difficult  to  see  how  the 
transler  of  the  note  would  aid  Miller  in  get- 
ting the  money  sooner  tlian  to  allow  the 
payment  to  defendant,  and  then  pass  it  to 
Miller.  To  say  the  least,  the  conduct  of  Mil- 
ler is  clouded  with  suspicion  as  to  some  of 
the  transactions  in  the  case,  and  it  is  urged 
that  he  was  aiding  defendant  in  bis  effort. 
As  to  the  giving  of  the  $140  note,  there  is 
much  testimony  contradicting  the  defendant, 
but  he  insists  that  he  only  signed  as  suretj 
for  Davidson.  He  seems  to  have  taken  a 
very  active  part  in  the  management  of  the 
affair,  and  there  is  considerable  testimony 
tending  to  show  that  he  expected  to  pay  the 
note.  On  the  whole,  the  testimony  is  such 
as  to  satisfy  a  majority  of  the  court  that  the 
facts  are  against  the  defendant,  and  thejudg* 
ment  below  is  affirmed. 


Milker  o.  Ghioaoo,  M.  &  St.  P.  Bt.  Go. 

{Supreme  Court  of  lo/wa.    May  39, 1889.) 

C30DBT8— JUBIBDICTIOX — CONSTITUTIOSAl,  luW. 

1.  Laws  Iowa  ISSl,  o.  198,  which  created  the  cir- 
cuit oonrt  at  Avoca,  Pottawattamie  oounty,  pro- 
vided (secttonS)  that  said  oourt  should  have  "origi- 
nal and  exclusive  jurisdiction  •  •  •  of  all  civil 
causes  •  •  *  arising  in  the  territory  in  said 
Pottawattamie  county  east  of  the  west  line  of 
range  40, "  and  the  object  of  the  sot  was  to  divide 
the  oountjr  for  iudlclu  purposes.  Held,  that  the 
court  had  jurisdiction  to  try  and  determine  an  ac- 
tion, transferred  by  agreement  from  another  coun- 
ty,  against  a  common  carrier  for  failure  to  prop- 
erly transport  and  deliver  freight,  though  the 
freight  was  delivered  in  another  county,  and  the 
Avoca  court  had  no  original  jurisdiction  of  de- 
fendant. 

2.  Acta  21st  Qen.  Assem.  Iowa,  a  18i,  abolishing 
oircult  courts,  and  providing  that  the  district 
court  of  the  counties  should  be  held  at  other  places 
than  county-seats,  where  the  circuit  court  was  au- 
thorized to  be  held,  and  should  hear  and  determine 
dvU  causes  only  as  theretofore  exercised  at  such 
places  by  the  circuit  court,  is  not  repugnant  to  the 
institutional  provision  (Const  Iowa,  ark  5,  S  A) 

a 


that  "the  district  court  shaU  be  a  court  of  law  and 
equity,  •  •  •  and  have  jnrisdlctlon  In  rfvU 
and  criminal  matters  *  *  *  In  such  manner  as 
shall  be  prescribed  by  law. "  in  that  It  oreates  a 
"  '  '  '  court  with  limited  ioriadictton^QQ  I  ^ 
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S.  The  fact  that  the  act  hy  section  17  repealed 
an  iBconilsteiit  lavs,  and  abolished  drcait  courts, 
•nd  that  no  subsequent  law  has  established  a  court 
kt  Atoca,  does  aot  abolish  tbs  court  at  that  pteoe 
created  by  the  act  of  1834«  o.  198,  so  as  to  prevent 
the  district  court  held  there  from  trying  a  cause 
begun  in  the  cironit  court  before  the  repealing 
clause  took  effect,  thoagh  not  tried  until  after  the 
provision  abolishing  circuit  oourts  became  of  force. 

Appeal  from  district  court  at  Avoca, 
Pottawattamie  county;  A.  B.  Thohkell, 
Judge. 

This  Is  an  action  for  damages  alleged  to 
have  been  sustained  by  the  plaintiff  by  reason 
of  the  negligence  of  the  defendant  in  the  ship- 
ment of  two  car-loads  of  horses  from  Chicago, 
III.,  to  Sanborn  in  this  state.  There  was  a 
trial  by  Jury,  which  resulted  in  a  verdict  and 
Judgment  for  the  plaintiff.  Defendant  ap- 
peals. 

Wright,  Baldtotn  &  Haldane,  for  appel- 
lant.   Fremont  Benjamin,  for  appellee. 

BoTBBOCK,  J.  This  action  was  originally 
commenced  in  the  Shelby  district  court  by 
the  filing  of  a  petition  and  tlie  service  of  an 
original  notice  upon  the  defendant.  The  de- 
fendant appeared  to  the  action  on  the  13th 
day  of  January,  1885,  and  by  an  agreement 
of  the  parties  the  cause  was  transferred  to 
the  circuit  court  of  Pottawattamie  county,  at 
Avoca,  the  issues  to  be  made  in  that  court* 
and  the  original  papers  to  be  sent  with  tran- 
script of  the  record.  On  the  15th  day  of  Jan- 
uary, 1888,  the  plaintiff  (iled  in  the  district 
court  at  Avoca  an  amended  and  substituted 
petition,  and  on  the  same  day  the  defendant 
filed  an  answer  which  was  a  general  denial. 
On  the  22d  day  of  February  of  the  same  year 
the  defendant  filed  a  motion  to  dismiss  the 
action,  wiiich  motion  is  in  these  words: 
"Comes  now  the  defendant  in  the  above-en- 
titled action  and  moves  the  court  to  disniiss 
the  cause  at  the  plaintiff's  costs,  and  for 
grounds  tlierefor  states:  (1)  That  it  is  pro- 
vided by  chapter  lilS  of  the  Laws  of  the  Twen- 
tieth General  Assembly  of  the  state  of  Iowa 
that  the  circuit  court  in  Pottawattamie 
county.  Iowa,  at  Avoca,  shall  have  jurisdic- 
tion only  of  such  .civil  causes  as  arise  in  the 
territory  in  aaid  county  east  of  the  west  line 
of  range  forty ;  and  it  appears  from  the  plain- 
tiff's petition  filed  herein  that  the  cause  of 
action  set  forth  therein  did  not  arise  in  the 
territory  of  Pottawattamie  county,  Iowa,  east 
of  ttte  west  line  of  range  forty.  (2)  That 
the  court  has  no  jurisdiction  either  of  the 
subject-matter  of  ttiis  controversy  or  of  (he 
parties  hereto,  for  that  it  appears  from  the 
amended  and  substituted  petition  filed  herein, 
and  the  affidavit  of  John  N.  Baldwin,  hereto 
attached,  that  the  causes  of  action  set  forth 
in  pliilntiff's  amended  petition  arose  in 
O'Brien  county,  state  of  lowa^  That  the  de- 
fendant has  no  residence,  line  of  railway, 
property,  ofilce,  or  agent  in  the  territory  of 
Pottawattamie  county,  Iowa,  east  of  the  west 
line  of  range  forty;  and  that  the  plaintiff 
was  at  the  time  of  tlie  commencement  of  this 
Suit,  and    now   is,  a   resident  of    Osceola 


county,  Iowa;  and  under  the  act  of  tba  gen- 
eral assembly  of  the  state  of  Iowa  first  above 
refered  to,  no  jurisdiction  can  b*  had  by  the 
court  at  Avoca  to  hear  and  determine  tbis 
cause.  (3)  That  tbis  court  haa  no  juTisdie- 
tion  of  tbis  cause  for  that  the  circuit  court 
at  Avoca  was  created  and  established  by  chap- 
ter 198  of  the  Laws  of  the  Twentieth  Gen- 
eral Assembly  of  the  state  of  Iowa,  and  that 
by  chapter  134  of  the  Acts  of  the  T  wenty-Fi  nt 
General  Assembly  the  circuit  court  of  the 
state  of  Iowa  was  abolished,  and  in  said  act 
it  was  provided  that  the  district  court  of  the 
counties  should  be  held  at  other  places  than 
county-seats  where  the  circuit  court  was  au- 
thorized to  be  held.  That  the  district  court 
of  the  state  of  Iowa  is  a  constitutional  court. 
That  tliis  court  at  Avoca  baa  now  no  more 
lawful  or  legal  existence,  for  that  chapter 
134  of  the  Acts  of  the  Twenty-First  General 
Assembly  of  the  state-of  Iowa,  in  so  far  as  it 
transfers  the  powers  and  jurisdiction  of  the 
district  court  to  be  held  at  county-seats  where 
the  circuit  court  was  authorized  to  be  held,  is 
contrary  and  repugnant  to  section  6  of  article 
5  of  the  constitution  of  the  state  of  Iowa,  and 
operates  to  create  a  court  of  partial  and  lim- 
ited jurisdiction,  and  that  therefore  this  act 
is  unconstitutional  and  void.  (4)  That  this 
court  has  no  jurisdiction  to  hear  and  deter- 
mine this  action,  for  that  this  court  has  no 
legal  existence.  That  there  is  no  statute  ol 
the  state  of  Iowa  authorizing  the  holding  of 
terms  of  the  district  court  of  Pottawattamie 
county,  Iowa,  at  Avoca.  (5)  That  this  court 
has  no  jurisdiction  of  this  cause,  or  to  hear 
and  determine  the  same,  under  and  by  virtue 
of  the  provisions  of  chapter  193  of  the  acts  of 
the  Twentieth  General  Assembly,  and  chapter 
134  of  the  Acts  of  the  Twenty-First  General 
Assembly  of  the  state  of  Iowa,  tor  that  said 
acts  are  uncoostitutdonal  and  void,  becanse 
they  operate  to  establish  a  court  of  partial, 
reatricted,  and  limited  jurisdiction,  and  are  in 
violation  of  the  provisions  of  section  6,  of 
article  5,  of  the  constitutioa  of  the  state  of 
Iowa." 

1.  The  motion  was  overruled,  and  the  ques- 
tion presented  by  this  appeal  involves  the  cor- 
rectness of  this  ruling.  Counsel  fk>r  appel- 
lant contend  that  the  district  court  at  Avoca 
had  no  jurisdiction  to  try  and  determine  tlw 
action,  and  that  the  consent  of  the  parties  t» 
transfer  the  cause  to  that  court  did  n<^  con- 
fer jurisiliction  thereon.  The  circuit  court 
at  Avoca  was  created  by  chapter  198  of  the 
Laws  of  1884.  Seetiou  3  of  that  act  provided 
that  said  court  should  have  "original  and 
exclusive  juriadiction  •  •  •  of  all  civil 
causes,  including  appeals  and  writs  of  error, 
from  inferior  courts  and  other  tribunals,  and 
guardianship  and  probate  matters,  arising 
in  the  territory  in  said  Pottawattamie  coun- 
ty east  of  the  west  line  of  range  forty. "  The 
object  of  this  act  was  to  divide  the  county  of 
Pottawattamie  for  judicial  pnrpoaea.  The 
court  to  be  held  at  Avoca  bad  original  and 
exclusive  jurisdiction,  and  the  other  jurisdie- 
tion  speciOed  within  the  tecrltoiy  naoied  to 
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the  same  extent  and  as  complete  and  am^e 
AS  the  circuit  court  held  at  Council  Bloiffs 
had  within  the  territory  west  of  the  west 
line  of  range  40.  The  act  above  cited  was  a 
provision  fc^  holding  the  circuit  court  for 
that  county  at  two  places,  iutd  it  prescribed  j 
the  territory  from  which  the  judicial  business ; 
at  each  place  should  be  transacted.  The  act 
was  heM  to  be  constitutional  in  the  case  of 
Cooper  V.  Mills  Co..  69  Iowa.  350,  28  N.  W. 
Bep.  633.  Tills  cause  of  action  aroee  in 
O'Brien  county;  that  is,  the  horses  which 
were  shipped,  and  for  the  negligent  carrying 
of  which  damages  are  claimed,  were  deliv- 
ered to  tlie  plaintiff  in  that  county.  But  it 
is  not  claimed  that  the  action  was  not  prop- 
erly commenced  in  Shelby  county.  The  con- 
teutian  is  that  the  circuit  court  at  Avoca 
bad  no  jurisdiction  of  the  action  becau-w  it 
had  no  power  to  try  and  determine  any  ac- 
tion unless  it  arose  in  the  territory  in  said 
county  east  of  the  w<  st  line  of  range  40. 
We  think  it  is  quite  plain  that  this  position 
cannot  be  sustained.  This  is  an  ordinary 
action  f or.damage8  against  a  common  carrier 
for  failure  to  properly  transport  and  deliver 
freight.  The  circuit  court  at  Avoea  had 
complete  jurisdiction  to  try  all  cases  of  that 
character;  that  is,  it  bad  power  to  hear  and 
determine  the  action.  The  case  of  Cerro 
Gordo  Co.  V.  Wright  Co.,  59  Iowa,  485, 13  N. 
\V.  Rep.  645.  cit^  by  counsel  for  appellant, 
is  not  at  all  in  point  upon  that  question. 
That  was  a  case  where  it  was  held  that  con- 
sent of  the  parties  could  not  give  a  court  Jo- 
risdiction  over  the  subject-matter  of  an  ac- 
tion. It  was  a  special  proceeding,  the  sub- 
ject-matter of  which  was  within  the  exclusive 
jurisdiction  of  the  circuit  court.  The  pro- 
ceeiling  was  commenced  In  the  circuit  court, 
and  by  agreement  the  cause  was  sent  to  the 
district  court  of  another  county.  That  court 
bad  no  jurisdiction  of  a  proceeding  of  that 
kind,  and  It  was  held  that  consent  would  not 
confer  jurisdictiuo.  If  the  case  at  bar  had 
been  a  criminal  action,  and  bad  been  trans- 
ferred to  the  circuit  court  at  Avoca,  appel- 
lant's motion  would  Itave  been  well  taken, 
because  that  court  bad  no  jurisdiction  of  the 
subject-mutter  of  a  criminal  action.  It  is 
always  important  in  determining  the  juris- 
diction of  a  court  to  distinguish  between  ju- 
risdiction of  the  subject-matter  and  jorisoUo- 
tion  of  the  person.  There  can  be  no  ques- 
tion that  the  court  had  jurisdiction  of  the  de- 
fendant in  this  case.  The  action  was  prop- 
erly brought  in  Shelby  county.  It  was  com- 
petent to  change  the  venue  of  the  action  to 
the  circuit  court  of  another  county,  no  mat- 
ter whether  the  court  in  that  otiier  county 
bad  original  jurisdiction  of  the  defendant  or 
not,  and.  If  the  venue  could  be  changed  by 
an  order  of  the  court  upon  a  proper  showing, 
it  was  competent  to  make  the  transfer  by 
consent. 

2.  By  chapter  134  of  the  Acts  of  tbeTwenty- 
First  General  Assembly  the  circuit  courts  of 
the  state  were  abolished,  and  it  was  provided 
in  said  act  that  the  district  court  of  Uie  coun- 


ties should  be  held  at  other  places  tiiaii 
oonnty-seats  where  the  circnit  court  was  au- 
thorized to  be  held,  and  that  the  district  court 
should  hear  and  determine  civil  causes,  in- 
cluding probate,  only  as  theretofore  exercised 
at  such  places  by  the  circuit  court.  It  is 
claimed  that  this  is  repugnant  to  section  6, 
art.  5,  of  the  constitation,  because  it  creates 
a  district  court  to  be  held  at  Avoca,  with  lim- 
ited jurisdiction.  That  provision  of  the  con- 
stitution is  as  follows:  "The  district  court 
shall  be  a  court  of  law  and  equity,  which 
shall  be  distinct  and  separate  jurisdictions, 
and  have  jurisdiction  in  civil  and  criminal 
matters  arising  in  their  respective  districts, 
in  such  manner  as  shall  be  prescribed  by 
law."  It  is  urged  that,  it  the  legislature 
provides  that  terms  of  the  district  court  shall 
be  held  at  places  other  than  counfy-^eats,  the 
law  is  anoonstitntional,  unless  the  court  is  au- 
thorized at  such  terms  to  transact  all  the  busi- 
ness, and  try  all  cases  which  may  be  tried  at 
terms  held  at  the  county-seat.  We  do  not  think 
this  claim  can  be  sustained.  It  appears  to  ns 
that  it  was  competent  for  the  legislature  to 
determine  that  terms  of  the  court  may  be 
held  at  plaoes  other  than  the  coanty-seat  for 
the  transaction  of  certain  business,  and  for 
the  trial  of  particular  classes  of  eases.  The 
power  is  plainly  given  by  the  language  of 
said  section  to  prescribe  by  law  the  manner 
in  which  the  jurisdiction  shall  be  exercised. 
The  case  of  lAird  v.  Diokerson,  40  Iowa, 
670,  cited  by  counsel  for  appellant,  is  not  in 
point  on  this  queation. 

3.  This  cause  was  tried  in  the  court  below 
in  tlie  month  of  February,  1888.  Chapter 
134  of  the  Acts  of  the  Twenty-First  Ueneral 
Assembly  took  effect  on  the  4th  day  of  July, 
1886.  It  is  urged  that,  because  by  section 
17  of  the  act  all  laws  inconsistent  ther»- 
with  were  repealed,  the  circuit  court  was 
thereby  abolished;  and  that  the  act  of  the 
twentieth  general  assembly,  providing  for 
terras  of  said  court  at  Avoca,  was  repealed; 
and  that  since  that  repeal  there  has  never 
been  any  law  enacted  establishing  a  court  at 
that  place.  There  are  two  sufficient  answers 
to  this  position:  (1)  Section  1  of  the  act  of 
the  twenty-first  general  assembly  provided 
that  the  circuit  court  sliould  not  be  abolished 
until  January  1,  1887;  and  (2)  the  repealing 
daiuie  did  not  take  effect  until  July  4,  1886. 
We  think  the  disUict  court  rightfully  over- 
ruled  the  motion^    AtHrmed. 


Wbittakbb  e.  Dalt  at  al. 

(Supreme  Court  of  Iowa.    June  1, 1889.) 

COTTBTS— JCarSDIOTION. 

Laws  Iowa  1876,  e.  148,  establtshing  the  Buporlor 
court  of  Counoil  Bluffs,  provided  tMl  It  RhOTild 
" have  jwriKllctioii  concurrent  with  the dlstriot  and 
circuit  courtH  an  now  and  hereafter  provided," 
with  the  exception  of  cases  where  said  courts  had 
exclnstvejurlsdictlon,  and  in  dtvoroe  oases.  Laws 
18S4,  o.  198,  S  S,  provided  that  the  oirouit  ooun  at 
Avooa,  Pottawattamie  county,  should  "have  orig- 
inal and  exclusive  jurisdictioa  *  *  *  of  aU 
civil  oases  *  *  *  arising  In  the  territory  in 
■aid  P.  county  east  of  the  west  Une  of  range  forty. " 
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Acts  1880,  0.  184,  abolished  the  circuit  court,  and 
conferred  the  same  lorlsdiction  on  the  district 
court  at  ATOca.  Held,  that  by  the  acts  of  1884 
and  1880,  the  superior  court  lost  jurisdiction  of  a 
suit  to  foreclose  a  mortga^  on  land  situated  with- 
in the  territory  assigned  to  the  district  court  of 
Avoca,  defendants  also  residing  in  that  district. 

Appeal  from  superior  court  of  Council 
Bluffs;  £.  E.  Atlbswokth,  Judge. 

Action  for  the  foreclosure  of  a  mortgage 
upon  certain  renl  estate.  There  was  a  decree 
for  the  plaintlfT.     Defendants  appeal. 

C.  H.  Converse,  for  appellants.  Flicklnger 
Bros.,  for  appellee. 

KoTHKOOK.  J<  It  appears  from  the  record 
in  the  case  that  tlie  mortgaged  property  la 
situated  in  Fottawaltiiraie  county,  and  east 
of  the  west  line  of  range  40;  tliat  the  de- 
fendants resided  east  of  said  line  in  said 
county;  that  they  were  served  with  the  orig- 
inal notice  in  tlie  action  at  a  place  east  of 
said  line;  and  that  the  promissory  notes 
secured  by  the  mortgage  were  made  payal>le 
at  a  place  east  of  said  line.  The  defendants 
made  the  question  that  the  district  court  of 
said  county  at  Avoca  has  exclusive  juris- 
diction of  the  action.  The  court  held  other- 
wise, and  the  ruling  on  this  question  ia  the 
only  ground  urged  in  argument  for  the  re- 
versal of  the  judgment  and  decree.  It  was 
provided  by  section  3,  c.  198,  Laws  1884,  that 
tlie  circuit  coui-t  held  at  Avoca,  Pottawat- 
tamie  county,  should  "have  original  and  ex- 
clusive jurisdiction  *  *  *  of  all  civil 
cases  ♦  •  ♦  arising  in  the  territory  in 
said  Pottawattamie  county  east  of  the  west 
line  of  range  forty."  When  the  circuit 
court  was  abolished  by  chapter  184,  Acta  1886, 
the  same  jurisdiction  was  conferred  upon  the 
district  court  at  Avoca.  See  Milner  T.  Rail- 
way Co.  ante,  567,  (decided  at  the  present 
term.)  It  ia  very  plain  that  under  these 
provisions  of  the  statute  this  action  conld 
not  have  been  maintained  in  the  district 
court  at  Council  Bluffs.  The  object  of  the 
statute  was  to  divide  the  county  for  the 
transaction  of  part  of  its  judicial  business; 
and  to  make  the  division  effectual,  and  to  ac- 
commodate the  Inhabitants  of  the  eastern  part 
of  the  county^  the  court  held  In  that  part  of 
the  county  was  given  exclusive  jurisdiction 
of  civil  cases  within  the  territory  named. 
The  question  to  be  determined  by  this  appeal 
is  whether  this  statute  affected  the  juris- 
diction of  the  superior  court  of  Council 
BlulTs.  The  law  under  which  the  superior 
court  was  organized  provided  that  it  should 
"have  jurisdiction  concurrent  with  the  dis- 
trict and  circuit  courts  as  now  and  hereafter 
provided  by  law,  except  wliere  said  courts 
have  exclusive  jurisdiction  and  except  actions 
for  divorce."  Chapter  143,  Laws  1876.  In 
Winet  V.  Berryhill,  55 Iowa,  41 1, 7  N.  W.  Rep. 
681,  it  was  held  that  the  jurisdiction  provided 
for  in  the  act  referred  to  was  coextensive 
with  the  county  within  which  the  superior 
court  was  organized.  Until  the  passage  of 
the  act  providing  for  terms  of  the  circuit 
court  at  Avoia  tbeie  is  no  doubt  Uiat  the 


court  below  bad  jurisdiction  of  such  actions 
as  the  case  at  bar.  But  by  the  passage  of 
that  act,  giving  exclusive  jurisdiction  to  the 
circuit  court  at  Avoca,  the  jurisdiction  of 
the  superior  court  was  as  plainly  taken  away 
as  if  the  statute  had  in  so  many  words  so  de- 
clared. Counsel  for  appellee  cite  us  to  sec- 
tion 6,  c.  40,  Acts  1888,  which  provides  that 
superior  courts  "shall  have  jurisdiction  in  all 
civil  matters  concurrent  with  the  district 
court,  as  now  and  as  may  hereafter  be  pro- 
vided by  law,  except  in  probate  matters  and 
actions  for  divorce,  alimony,  and  separate 
maintenance."  It  will  be  observed  that  this 
last  act  omits  the  exception  as  to  the  exclusive 
jurisdiction  of  the  district  and  circuit  courts 
which  was  contained  in  the  act  of  1876,  and 
it  may  be  a  question  as  to  whether  the  juris- 
diction of  the  superior  court  may  not  now 
extend  to  the  eastern  division  of  Pottawat- 
tamie county.  But  we  do  not  determine  the 
question,  because  it  does  not  arise  in  this 
case.  T6e  act  of  1888  did  not  take  effect 
until  the  4th  day  of  July  in  that  year,  and 
this  action  was  commenced,  tried,  and  de- 
termined before  that  time.  It  must  be  de- 
cided here  without  reference  to  said  act,  and 
should  have  been  so  determined  in  the  court 
below.     Reversed. 


Stone  et  al.  v.  Marion  Ooumtt. 
(Supreme  Court  of  loiocu    May  81, 1839.) 

ATTOHSBT   AMD  CUBHT— COMPBMSATIOX— JCIMII— 

DiaquALUiCATioM. 

1.  Acts  31st  Gen.  Assem.  Iowa,  c.  78.  $  4,  which 
authorizes  the  county  attorney  to  employ  counsel 
to  assist  in  the  prosecution  of  a  person  charged 
with  felony,  who  shall  be  paid  a  reasonable  com- 
pensation, to  be  fixed  by  the  board  of  supervisors, 
does  not  render  the  decision  of  the  boani  final  ai 
to  the  amount  to  be  allowed  as  such  compensation, 
but,  if  an  unreasonably  small  sum  be  fixed,  proper 
compensation  may  be  recovered  by  aotion  against 
the  county.    Oraitoeb,  J.,  dissenting. 

9.  In  such  an  action  it  was  alle|^  by  defendant 
that  plaintitt  agreed  to  render  his  senrioes  in  the 
case  for  a  gross  sum,  less  than  that  olaimed  by  him. 
Plaintlft  admitted  the  agreement,  but  allied  that 
it  was  made  on  the  county  attorney's  statement 
that  the  trial  would  require  only  three  or  fomr  dars, 
when  it  in  fact  occupied  fifteen,  and  that  under 
said  agreement  plaintiff  was  not  to  assume. the 
burden  of  the  prosecution,  as  ne  did.  Plaintiff 
further  alleged  that  after  the  commencement  of 
the  trial,  when  the  amoant  of  labor  neoessary  was 
disclosed,  the  agreement  was  rescinded.  There 
was  evidence  to  support  this  contention,  and  the 
court  charged  that  ii  plaintiff  performed  services 
in  excess  of  what  his  agreement  bound  him  to  do, 
or  of  a  character  not  required  by  the  agreement, 
he  could  reoover  what  such  extra  servioea  were 
reasonably  worth,  it  was  proved  that  the  serv- 
ices rendered  daring  the  time  fixed  by  the  agree- 
ment were  worth  at  least  as  much  as  the  agreed 
Srice.  Held,  that  the  instmotion  was  not  prein- 
Icial  to  defendant  for  its  reference  to  the  addi- 
tional services,  as  plaintitTs  recovery  was  thereby 
limited  to  the  agreed  price  for  the  services  con- 
templated by  the  contract,  and  the  reasonable 
value  of  all  other  services. 

8.  Under  Code  Iowa,  S  100,  rendering  a  judge 
incompetent  to  preside  at  the  trial  of  an  acUon  one 
of  the  parties  to  which  is  related  to  him  within  the 
fourth  degree,  unless  by  mutual  consent,  the  ob. 
jeotion  is  waived  if  the  pany  adverse  to  the  one 
so  related,  knowing  the  fact  of  such  relationship, 
and  that  the  judge  is  expected  to  preside,  agree* 
■igitized  by  VjOI 


Iowa.) 


STONE  V.  MABION  COUNTY. 


571 


to  tejr  at  tha  pending  term,  and  goes  throneh  the 
trial  without  objection  ontU  after  »  Terdiot  Is  ren- 
dered against  bun. 

Appeal  from  district  court,  Marlon  oounty; 
O.  B.  Atrbs,  Judge. 

Action  to  recover  the  value  of  services  ren- 
dered on  the  trial  of  a  person  charged  with 
the  crime  of  murder  in  the  first  degree.  There 
was  a  trial  by  jury,  and  a  verdict  and  judg- 
ment for  plaintiff.     The  defendant  appeals. 

Geo.  W.  Crazier,  for  appellant  Jai.  D, 
Gamble,  for  appellees. 

RoBiMsox,  J.  The  evidence  shows  that 
William  M.  Stone  was  employed  by  the  county 
attorney  of  defendant,  with  the  approval  of 
the  district  court,  to  aid  In  the  prosecution 
of  a  person  who  had  been  indicted,  and  was 
tried,  for  the  crime  of  murder  in  the  first  de- 
gree; that  said  Stone  rendered  15  days'  serv- 
ices in  the  case,  of  the  reasonable  value  of 
not  less  tbnn  $20  per  day:  that  he  presented 
a  bill  for  the  services  so  rendered  in  the  sum 
of  9300  to  tlie  board  of  supervisors  of  defend- 
ant, and  demanded  payment  thereof;  tliat 
said  board  allowed  as  full  payment  of  the 
bill  the  sum  of  860.  The  verdict  and  judg- 
ment were  for  tha  sum  of  8225.  besides  in- 
terest and  costs. 

1.  The  judge  who  held  the  court  at  which 
this  cause  was  tried  was  related  to  the  plain- 
tift  Stone  within  the  fourth  degree.  The  ap- 
pellant insists  that  for  that  reason  the  district 
court  had  no  jurisdiction  to  try  the  case  or 
render  judgment.  Tliat  is  undoubtedly  the 
case,  unless  the  disability  of  the  judge  was  re- 
moved by  mutual  consent  of  the  parties. 
Code,  §190;  Chase  v.  Weston,  39  N.  W.  Hep. 
247.  The  record  tends  to  show  that  defend- 
ant entered  its  appearance  in  this  cause  vol- 
untarily, and  under  an  agreement  with  the 
then  plaintiff  Stone  that  he  would  not  take 
a  change  of  venue  from  the  county,  and  that 
the  case  should  be  tried  at  the  term  at  which 
the  appearance  of  defendant  was  entered; 
that  at  that  time  It  was  known  tliat  Judge 
Atbbs  was  holding  the  terms,  and  it  was  also 
known  to  defendant  that  he  was  related  to 
plaintiR  within  the  prohibited  degree;  that 
Judge  Atre»  repeatedly  announced  from 
the  bench  that  he  did  not  wish  to  try  the  case; 
that  he  endeavored  to  secure  the  services  of 
another  judge  to  preside  during  the  trial  of 
the  cause,  but  was  unable  to  do  so;  that  all 
these  facts  were  known  to  defendant;  that 
when  the  cause  was  called  for  trial  the  attor- 
ney for  defendant,  upon  being  asked  by  the 
court  if  he  was  ready  for  trial,  responded  that 
he  was  in  the  hands  of  the  court;  thHt  no  ob- 
jection was  made  by  defendant  to  the  presid- 
ing judge  until  after  the  verdict  had  been 
rendered:  that  objection  was  then  made  to 
the  rendition  of  judgment  on  the  verdict  on 
the  ground  of  the  relationship  of  the  judge 
to  the  plaintilf .  The  attorney  for  defendant 
abows  that  although  the  agreement  to  enter 
an  appearance  for  defendant  and  try  tlie  case 
was  made,  as  alleged,  yet  he  did  not  expect 
the  case  to  be  tried  before  Judge  Atuss  until 


a  ruling  on  a  certain  motion  was  made.  That 
was  two  days  before  the  case  was  called  for 
trial.  We  are  of  the  opinion  that,  under  the 
facts  stated,  the  trial  before  the  judge  named 
was  had  by  mutual  consent  of  parties.  It 
was  known  to  the  parties  that  he  was  presid- 
ing at  the  term  at  which  they  agreed  the  case 
should  be  tried,  and  no  objection  was  made 
to  a  trial  before  him.  If  the  agreement  was 
made  by  defendant  under  a  misapprehensioa 
as  to  what  judge  would  preside  at  the  trial, 
it  was  its  duty  to  make  known  the  fact  that 
the  consent  given  was  not  intended  to  include 
a  trial  at  which  the  judge  named  should  pre- 
side. 

It  Is  clear  to  us  from  the  record  that  both 
the  court  and  the  plaintiff  understood  that 
the  disability  of  the  Judge  had  been  waived 
by  mutual  consent;  thatdefendant  had  given 
ample  cause  for  such  an  understanding,  and 
was  chargeable  with  knowledge  of  it.  Evi- 
dently it  would  be  not  only  unjust,  but  con- 
trary to  the  spirit  of  the  statute,  to  allow  de* 
fendant  to  remain  silent  under  such  circum- 
stances, until  it  ascertained  that  the  trial  had 
not  resulted  as  it  desired,  and  then  to  permit 
it  to  interpose  the  objection  now  urged. 

2.  It  is  claimed  by  appellant  that  the  ac- 
tion of  the  board  of  supervisors  in  allowing 
860  as  full  compensation  for  the  services 
rendered  by  Stone  is  final,  no  appeal  there- 
from having  been  taken.  The  services  la 
question  were  secured  and  rendered  by  vir- 
tue of  section  4,  c.  78,  of  the  Acts  of  tha 
Twenty-First  General  Assembly,  which  pro- 
vides as  follows:  "With  the  approval  of  the 
district  court  he  [county  attorney]  may  pro- 
cure such  assistance  in  the  trial  of  a  person 
charged  with  the  crime  of  felony  as  he  shall 
deem  necessary,  and  such  assistant,  upon 
presenting  to  the  board  of  supervisors  a  cer- 
tificate of  the  district  judge  before  whom  said 
cause  was  tried,  certifying  to  the  service 
rendei-ed,  shall  be  allowed  a  reasonable  com- 
pensation therefor,  to  be  fixed  by  the  board 
of  su  per  visors. "  The  appellant  cites  the  cases 
of  Cushman  v.  Washington  Co.,  45  Iowa.  256; 
and  Sanford  v.  Lee  Co.,  49  Iowa,  148,  in  sup- 
port of  its  claim.  Those  cases  were  decided 
under  section  3&8  of  the  Code,  before  it  was 
amended  by  chapter  64  of  the  Acts  of  the 
Twentieth  General  Assembly.  They  held 
that  the  statute  under  which  they  arose  made 
the  coroner,  or  the  justice  acting  as  coroner, 
the  oflBcer  or  tribunal  exclusively  charged  with 
the  duty  of  fixing  the  compensation  of  ex- 
perts summoned  to  make  a  scientitic  exami- 
nation in  aid  of  an  inquisition;  that  no  ap- 
peal from  such  fixing  of  compensation  was 
allowed,  and  that  it  was  not  the  duty  of  the 
one  entitled  to  the  compensation  to  demand 
its  payment  of  the  board  of  supervisors  be- 
fore bringing  suit  therefor.  The  language 
construed  in  those  cases  was  similar  to  that 
now  under  consideration,  excepting  that  it 
referred  to  the  duties  of  a  coroner.  Section 
368,  as  now  amended,  provides  that  the  com- 
pensation of  experts  in  the  cases  contemplated 
shall  be  allowed  by  the  board  of  supervisors 
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instead  of  tbe  onroner.  The  mie  of  tbe  eases 
cited  does  not  apply  to  claims  which  are  re- 
quired to  be  presented  to  the  board  at  super- 
visors for  its  action.  Section  2610  of  tbe 
Code  lias  been  constroed  to  permit  an  action 
against  a  county  on  a  claim  upon  which  it 
was  the  duty  of  the  board  of  supervisors  to 
act;  that  the  action  or  refusal  to  act  of  tbe 
board  was  not  final,  and  that  the  remedy  by 
appeal  is  not  exclusive  when  it  exists.  Cur- 
tis V.  Cass  Co.,  49  Iowa,  421;  Armstrong  v. 
Tama  Co.,  34  Iowa,  809,  and  cases  therein 
cited.  The  statute  under  consideration  re- 
quires tbe  board  of  supervisora  to  fix  a  rear- 
Bonable  compensation  for  the  services  ren- 
dered. If  the  amount  it  flxed  was  unreason- 
able, plaintiff  was  under  no  obligation  to  ac- 
cept it,  but  hiid  a  right  to  resort  to  the  courts 
for  a  determination  of  tbe  amount  to  which 
be  was  entitled. 

S.  It  is  contended  on  the  part  of  appellant 
that  the  aervioes  in  controversy  were  ren- 
dered under  an  agreement  made  by  Stone 
with  tbe  county  attorney  of  deFendant,  by 
virtue  of  which  the  former  was  to  receive  as 
compensation  in  full  for  all  services  to  be 
rendered  in  the  case  in  wtiich  be  was  em- 
ployed $60,  without  regard  to  the  result  of 
the  trial,  and  875  in  cnse  the  defendant  was 
convicted.  It  is  admitted  by  appeltees  that  an 
agreement  was  madesubstiintially  as  claimed, 
and  that  the  defendant  was  not  convicted; 
but  they  claim  tliat  it  was  made  on  the  state- 
ment of  defendant's  attorney  ttutt  the  trial 
would  require  but  three  or  four  days'  time; 
that  Stone  was  not  required  by  it  to  assume 
tbe  burden  of  the  worlc  and  management  on 
tbe  part  of  the  state,  and  that  tbe  agreement 
was  rescinded  after  the  trial  was  commenced. 
and  the  nature  and  amount  of  work  required 
of  Stone  was  more  fully  disclosed.  Tbe  evi- 
dence tends  to  sustain  these  claims  of  appel- 
lees. It  is  shown  beyond  controversy  that 
Stone  was  employed  in  the  trial  15  days;  that 
daring  each  day  of  that  time  he  was  occupied 
with  the  business  of  the  trial  from  early  in 
the  morning  until  late  at  niglit;  that  the 
burden  of  tlie  prosecution  fell  upon  him;  and 
that  his  services  were  worth  more  than  the 
amount  be  claims.  The  court  charged  the 
jury  in  substance  that  if  the  plaintiff  Stone 
agreed  to  work  a  limited  number  of  days  for 
a  compensation  of  960  or  875  in  assisting  the 
county  attoi-ney,  and  if  he  pefwmed  services 
in  excess  of  what  he  was  required  to  do  by 
the  agreement,  or  of  a  character  not  required 
by  it,  or  worked  longer  than  it  required,  that 
he  would  be  entitled  to  recover  for  such  ex- 
tra service  or  time  tbe  amount  which  it  was 
reasonably  worth.  Several  paragraphs  of  the 
charge  referred  to  wliat  was  called  this  ad- 
ditional service  or  labor.  Appellant  com- 
plains of  such  paragraphs  on  the  ground 
tliat  plaintiff  did  not  seek  to  recover  for  ad- 
ditional services,  and  that  he  was  entitled  to 
receive  either  $300  or  860,— either  the  value 
of  tbe  services  rendered  as  a  whole,  or  the 
amount  fixed  by  the  agreement  admitted  to 
have  been  made. 


It  is  tme  that  plaintifls  do  not  sedt  to 

recover  on  the  agreement,  and  that  they  do 
seek  to  recover  the  value  of  all  the  services 
rendered;  but  that  the  services  rendMed  dur- 
ing the  time  flxed  by  the  agreement,  and  bj 
virtue  of  it,  were  worth  at  least  as  much  as 
the  agreed  price,  Is  not  controverted  by  evi- 
dence, and  is  fully  proven.  The  defendant 
could  not  have  been  prejudiced,  therefore,  bj 
the  fact  that  the  oourt  limited  plaintiffs'  re- 
covery to  the  agreed  price  of  the  services 
contemplated  by  the  Agreement,  and  to  the 
reasonable  value  of  all  other  services. 

We  conclude  that  the  district  court  com- 
mitted no  error  of  which  tbe  appellant  can 
justly  complain.  Its  judgment  is  therefore 
affirmed. 

Oranobr,  J.,  {dttgentinff.)  TVIiile  en- 
tirely satisfied  that  no  more  than  a  reason- 
able compensation  has  been  paid  the  plaintiff, 
I  cannot  concur  in  the  construction  of  the 
law  under  which  the  service  was  rendered. 
I  think  the  design  of  the  legislature  was  that 
such  compensation  should  be  flxed  by  the 
board  of  supervisors,  and  by  it  only.  Elimi- 
nate from  the  act  the  words  "to  be  fixed  by  the 
board  of  supervisors,"  and  yon  have  the  law 
exactly  as  now  held  by  the  majority  <^inioa. 
Are  such  words  as  these  without  signifleanee? 
It  not,  what  is  their  meaning?  We  must 
presume  they  were  placed  there  for  a  pur- 
pose. By  section  SG8  of  the  Code,  prior 
to  1884,  in  cases  of  inquisitions,  the  coroner 
could  summon  one  or  more  physicians  or 
surgeons  to  make  scientificexaminations,  and 
the  section  provided  that  he  should  "allow  in 
such  cases  a  xeasonable  compensation  in- 
stead of  witness  fees."  This  court  con- 
strued that  lan<;uag8  to  mean  that  the  coro- 
ner "is  the  officer  or  tribunid  exclusively 
charged  with  the  duty  of  flxing  the  compensa- 
tion in  question."  See  Cusbinan  v.  Wash- 
ington Co.,  45  Iowa,  255.  Tlie  language  of 
section  368  is  less  conclusive  as  to  exclusive 
authority  tlian  the  law  under  consideration. 
Tbe  two  holdings  do  not  appear  to  be  con- 
sistent. The  cases  of  Curtis  v.  Cass  Go.  and 
Armstrong  v.  Tama  Co.,  cited  in  the  major- 
ity opinion,  are  controlled  by  statutes  differ- 
ent in  language  and  meaning. 


BUIX  0.  TVLUOL, 

(Swpreme  Court  of  Iowa.    May  SI,  1888.) 

Administiutobs— DouioiLB— FATmirr. 
A  debtor  residing  In  a  state  other  than  that  of 
bis  oredltor'8  domicUe  may  le^^y  pay  a  note  to 
the  administrator,  appoiated  la  the  latter  state, 
before  adminlstratioa  is  granted  in  any  other  state, 
though  the  note  has  never  been  in  said  adminis- 
trator's possession,  bnt  Is  held  by  an  attorney  m- 
sidinf  in  a  third  state.  In  whose  bands  It  was 
placed  for  colleotlon  by  the  creditor. 

Appeal  from  district  court.  Cast  eonnty; 
C.  F.  LooFBonBROW,  Judge. 

This  action  is  upon  a  promissory  note,  and 

the    following,  with   certain    eliminatioBS 

deemed   unnecessary  on  this  trial,   la  tbe 

agreed  statement  of  facts  c^i  which  the  caoso 
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was  submitted  to  tha  district;  court:  "Phil- 
omela S.  Hurlbut,  in  September,  1881,  came 
to  Essex  county,  N.  Y.,  and  took  a  room  in 
the  house  of  lier  daughter,  Zemah  Stepliens, 
and  continued  to  board  and  live  there  until 
August,  1882.  While  there  she  received  the 
last  paynaents  on  tlie  note  in  suit,  and  di- 
rect«iJ  said  Zemah  tjtephenB  to  make  the  in- 
dorsement now  tltereon.  In  August.  1882, 
being  lielpless  and  almost  unconscious  from 
paralysis,  she  was  taken  to  Ferrisburgh.Vt., 
and  continued  there  until  her  deatli.  That 
ber  domicile  had  been  at  Ferrisbui-gh,  Yt, 
prior  to  ber  going  to  Kevr  York;  and  when 
she  went  to  New  York  she  left  her  room  f  ur- 
aislied  with  her  own  furniture,  and  returned 
to  the  same  room,  whicli  was  so  f  urnislied, 
and  occupied  the  same  until  her  said  death. 
While  in  ihe  state  of  New  York,  and  on  the 
27th  day  of  Noveralier,  1881,  she  made  her 
will,  appointing  £noe  Bull,  the  plaintiff,  of 
Essex  county,  N.  Y.,  her  sole  executor,  which 
will  was  on  the  24th  day  of  January,  1884, 
presented  for  probate  in  tlie  Essex  county, 
IT.  Y.,  surrogate  court;  it  being  the  proper 
court  for  probating  wills  in  the  state  of  New 
Ywk.  The  above-descriloed  note  was  left 
in  the  state  of  New  York,  Essex  county, 
with  one  Enos  Stepliens,  husband  of  one  of 
the  heirs,  who  deposited  the  same  with  one 
F.  A.  Howe,  an  attorney  of  Keeseville,  in 
■aid  county,  for  safe-keeping.  Thesaid  Phil- 
omela S.  Hurlbut,  while  residing  in  tiietown 
of  Ferrisburgh,  state  of  Verroont,  died  on  the 
14th  day  of  November,  1883,  leaving  no  prap- 
erty  in  the  state  of  New  York,  except  the 
note  in  question,  and  some  furniture  at  said 
Stephens,  in  said  county,  and  leaving  in  Ver- 
mont ber  houseliold  goods  as  above  ttatei. 
Said  decedent  left,  as  iter  sole  and  only  heirs, 
all  being  of  full  age,  Marion  Hurlbut  and 
Lewis  Hurlbut,  of  Dallas  county,  Iowa; 
Hiram  Uurlbut,  of  Massachusetts;  Loraine 
Slatterly  aad  Pbiia  Booth,  uf  Ferrisburgh.Vt; 
and  Z.  Stephens,  of  New  York.  On  the  31st 
day  of  January,  1884.  such  proceedings  were 
bad  in  the  state  of  Vermont  whereby  B.  J, 
Wlute  was  appointed  administrator  by  the 
probate  court  in  Uie  state  of  Vermont,  of  the 
estate  of  said  decedent,  as  erf  one  dying  in- 
testate, and  he  entered  upon  his  duties  assuoh 
administrator.  On  the  12ch  day  of  May. 
1884,  the  defendant  herein,  while  residing  in 
Iowa,  and  knowing  nothing  of  the  existence 
of  the  will  mentioned  herein,  paid  the  said 
IL  J.  White,  as  soch  administrator,  and  act- 
ing  as  such,  ttie  amount  of  9656.56,  taking 
bis  receipt  therefor;  the  same bein;;!  intended 
by  the  defendant  as  a  payment  of  the  amount 
due  on  said  note.  At  the  tioie  of  said  pay- 
ment of  said  defendant  to  said  White,  the 
actual  possession  of  Uie  said  note  in  contro- 
versy was  as  stated  above,  and  the  said  R. 
J.  White  has  never  been  in  possession  of  said 
note,  and  is  not  now  in  possession  of  said 
note  actually,  but  it  is  not  intended  by  this 
agreement  to  prevent  him  from  claiming 
such  constructive  possession  through  bis  ap- 
pointment, or  tike  appointment  of  the  com- 


mittee-man above,  as  may  be  legally  done. " 
Under  the  provisions  of  our  statute,  ancil- 
lary administration  was  granted  in  Cass  coun- 
ty,  in  tills  state,  to  that  in  Essex  county,  N. 
Y.,  and  the  plaintiff  duly  qualiOed  as  exec- 
utor. In  the  district  court  there  was  a  judg- 
ment for  Ute  defendant,  and  the  pJaintifE  ap- 
peals. 

H.  ff.  Phelps,  for  appellant.    Phelps  <t 
Temple,  for  appellee. 

Oranoeb,  J.  Under  the  foreg<dng  state- 
ment,  it  will  be  observed  that  administration 
is  being  had  on  the  estate  of  Mrs.  Hurlbut. 
both  in  New  York  and  Vermont,  and  that 
both  administrations  are  claimed  as  original, 
with  disputed  rights  as  to  the  proceeds  of  the 
note  in  suit.  The  arguments  in  the  case 
would  lead  us  to  iletermine  the  dispute  as  be- 
tween the  respective  representatives,  not  that 
the  administrator  in  Vermont  is  a  party  here, 
but  tlie  argument  proceeds  upon  the  theory 
that  there  is  but  one  rightful  recipient  of  the 
proceeds  of  the  note,  and  if  payment  is  made 
to  another  it  is  no  dlschai'ge  of  the  debt.  We 
are  not  disposed  to  consider  the  question  of 
the  validity  of  the  appointment  of  the  plain- 
tiff as  executor  in  New  York,  for  we  think 
the  case  may  be  disposed  of  consistently  with 
the  validity  of  both  appointments,  and  we 
are  by  no  means  prepaied  to  say  that  original 
administration  may  not  be  granted  in  two 
states  upon  the  same  estate.  It  is  true  that 
Mrs.  Hurlbut  died  in  Vermont,  and  w.e  do  not 
understand  appellant  to  contend  but  that  as 
to  property  other  than  the  note  in  suit  the 
administrator  in  Vermont  is  the  rightful  cus- 
todian; and  as  to  this  note  the  claim  for  ad- 
ministration in  New  York  is  based  upon  the 
fact  that  at  the  time  of  Mrs.  Hurlbut's  death 
the  note  was  there.  It  is  a  question  of  somo 
doubt  if  the  mere  presence  of  a  note  in  a 
state  other  than  the  residence  of  the  deoeased 
owner  would  justify  administration  there. 
It  is  nearer  in  harmony  with  the  authorities 
that  tlie  residence  of  the  debtor  is  the  prop- 
erty situs  to  justify  such  proceedings.  Wy- 
man  t.  U.  S.,  109  U.  S.  654,  8  Sup.  a.  Rep. 
417.  This  point,  however,  we  do  not  decide, 
as  cases  might  arise  in  which  notes  as  prop- 
erty would  authorize  administration.  Our 
reference  to  the  question  here  is  to  avoid  any 
undue  inference  from  the  particular  facts  of 
this  ease.  With  the  fact  established  that  ad- 
ministration in  Vermont  waa.authorized,  and 
defendant  paid  the  note  there  l>efore  admin- 
istrative proceedings  were  adopted  in  New 
York,  we  think  the  question  is  clearly  settled 
upon  authority.  In  the  case  of  Wilkins  v. 
Ellett,  108  U.  S.  256,  2  Sup.  a.  Bep.  641. 
the  syllabus  was  prepared  by  the  judge  who 
wrote  tlie  opinion,  and  is  as  follows :  "  When 
a  debt  due  to  a  deceased  persem  is  voluntarily 
paid  by  the  debtor  at  his  own  domicile,  in  a 
state  in  which  no  administration  lias  been 
taken  out,  and  in  whicli  no  creditors  or  next 
of  Idn  reside,  to  an  administrator  appointed 
in  another  state,  and  the  sum  paid  is  inven- 
toried and  accounted  for  by  him  in  that  state* 
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the  payment  is  good  as  against  an  adminis- 
trator a/t«rwards  appointed  in  the  state  in 
which  the  payment  is  made,  although  this  is 
the  state  of  the  tJomicile  of  tlie  deceased." 
That  case  is  stronger  against  appellant  than 
the  case  at  bar,  as  in  that  case  the  debtor 
went  from  the  domicile  of  the  deceased  and 
paid  the  debt,  while  in  this  he  went  to  the 
domicile  and  made  the  payment.  The  courl 
in  the  opinion  uses  this  language:  "If  a 
debtor  resi  ling  in  another  state  comes  into 
the  state  in  which  tlie  administrator  has  l)een 
apix)inted,  and  there  pays  him,  the  payment  is 
a  valid  discharge  everywhere."  The  signifi- 
cance of  this  laa;{uage  is  much  aided  by  the 
fact  ttiat  the  case  is  one  between  administra- 
tors of  the  same  estate,  deriving  their  au- 
thority from  appointments  in  different  states, 
which  for  practical  purposes  is  the  ttattu  of 
this  case. 

This  case  involves  no  rights  as  to  third 
parties.  It  is  purely  a  question  of  locality 
of  administration.  A  payment  has  been  made 
to  an  unquestioned  administrator,  with  no 
Other  administration  at  the  time  pending, 
and  with  the  note  merely  deposited  in  an- 
other state  for  safe-keeping.  To  allow  an 
estate,  under  such  circumstances,  to  profit 
by  a  double  payment  of  the  debt,  or  to  com- 
pel a  second  payment,  and  require  the  debtor 
to  seek  repayment  from  the  administrator  in 
Vermont,  when  the  money  is  already  in  the 
hands  of  a  representative  of  the  estate,  merely 
in  the  interest  of  a  double  administration, 
would  indeed  be  a  burlesque  upon  the  admin- 
istration of  justice.  The  money  is  already  in 
the  estate.  No  citizen  in  New  York  claims 
any  interest  in  this  particular  property.  It 
is  merely  a  question  as  to  which  of  two  rep- 
resentatives uf  the  estate  shall  receive  it.  As 
to  the  defendant,  that  Is  a  matter  of  no  con- 
cern. The  estate  owned  the  note.  It  has  the 
money.  The  defendant  should  not  be  re- 
quired to  answer  further.  We  think  the  de- 
fendant's plea  of  payment  is  established. 
Affirmed. 


Nelson  t.  Larsen. 

(Supreme  Court  of  Iowa.    May  81, 1889.) 

ExiouTiox— SBCRiFr's  Dekd. 

A  mortgagor,  to  avoid  foreolosnre  of  a  aeoond 
mortgage,  gave  a  deed  to  the  mortgagee  ia  ooo- 
■ideratlon  of  the  mortgage,  providiag  that  the 
mortgage  should  not  merge  la  the  deed,  but  sub- 
sist "as  grantee's  interest  may  require. "  Defend- 
ant sold  the  land  on  execution  against  the  mort- 
gagor on  a  judgment  obtained  after  the  date  of 
the  mortgage,  but  before  the  deed  to  the  mort- 

fagee.  Held  that,  on  obtaining  a  sheriff's  deed, 
efendant'B  right  to  possession  was  superior  to 
that  of  plaintiff  acquired  by  the  deed  from  the 
mortgagor. 

Appeal  from  district  court,  Winneshiek 
coiinty;  C.  T.  Granger,  Judge. 

Action  in  equity  to  foreclose  certain  rights 
of  defendants  to  real  estate  described  in  the 
petition.  Judgment  was  rendered  in  favor 
of  plaintiff,  as  prayed.  Defendant,  Larsen, 
appeals. 


Q.  R.  Wniett  and  B.  P.  Johiuon,  for  ap- 
pellant. 

KoBiNsoN,  J.  The  petition  shows  mate- 
rial facts  as  follows:  On  the  18th  day  of 
January,  1882,  one  Lomen,  being  then  tb» 
owner  of  the  N.  £.  ^  of  section  32,  township 
98,  range  8,  executed  a  moitgage  thereon  in 
favor  of  Haaver  Knndtspn,  to  secure  an  in- 
debtness  of  $2,000.  Tlie  mortgage  was  re- 
corded on  the  day  it  was  given.  On  the  21st 
day  of  April,  1885,  Lomen  executed  a  second 
mortgage  on  said  premises  in  favor  of  plain- 
tiff toseoure  an  indeiitedness  of  S1.7<6.44. 
That  mortgage  was  made  subject  to  the  first, 
and  was  duly  recorded.  On  tlie  24th  day  of 
December,  1886,  to  save  the  foreclosure  of 
the  second  mortgage,  Lomen  executed  to 
plaintiff  a  warranty  deed  of  said  premises,  in 
consideration  of  that  mortgage,  which  pro- 
vided that  the  mortgxge  debt  should  not  t>e 
merged  in  the  title  conveyed  by  the  deed  as 
to  any  persons  excepting  the  grantor,  but 
should  subsist  "as  grantee's  interest  may  re- 
quire." Plaintiff  took  possession  nnder  the 
deed,  and  has  iiad  the  use  of  the  premises  to 
the  value  of  $200.  The  petition  further 
shows  that  after  charging  plaintiff  with  said 
i|200,  and  allowing  him  for  certain  improve- 
ments and  taxes,  there  is  due  on  the  mort- 
gage of  Lomen  to  plaintiff  the  sum  of 
$1,981.95.  Plaintiff  asks  tiiat  he  be  decreed 
to  be  entitled  to  the  amount  represented  by 
his  mortgage;  that  defendant  be  required  Uy 
p&f  the  sum  found  due  within  a  time  to  be 
nxed  by  the  court;  and  that  In  default  of 
such  payment  the  rights  of  defendant  be 
foreclosed.  The  answer  of  I^rsen  shows 
the  execution  of  the  two  mortgages  described 
in  the  petition;  that  neither  of  them  pledged 
the  rents  and  profits  of  the  mortgaged  prem- 
ises, nor  conferred  the  title  nor  right  of  pos- 
session, nor  the  right  to  enter  upon  said 
premises  for  condition  broken.  It  also  sets 
out  the  deed  of  Lomen  to  plaintiff.  It  far- 
ther shows  that  on  the  26th  day  of  March, 
1886,  Larsen  recovered  in  the  circuit  court 
of  Winneshiek  county  a  personal  judgment 
against  Lomen,  which  was  satisfied  on  the 
8Uth  day  of  April,  1886,  by  a  sale  of  the  N.  ^ 
and  S.  £.  4  of  the  mortgaged  tract;  that  no 
redemption  was  made  from  said  sale;  and 
that  a  sheriff's  deed  issued  to  said  I^arsen  for 
the  land  sold,  on  the  2d  day  of  May,  1887. 
and  that  he  thereby  acquired  the  legal  title  to 
and  right  of  possession  of  the  premises  so 
sold  and  conveyed  to  him.  Defendant,  Jju- 
sen,  asks  that  plaintiff  be  required  to  take  a 
decree  of  foreclosure  and  sale  subject  to  re- 
demption by  said  defendant  for  one  year, 
and  subject  to  his  right  of  possession  from 
May  1, 1887,  and  that  the  special  relief  asked 
by  plaintiff  be  denied.  Plaintiff  demurred  to 
the  answer  of  Larsen  on  the  following 
grounds:  (1)  That  the  sum  constitutes  no 
cause  of  defense  to  plaintiff's  petition;  (2V 
that  the  facts  set  up  therein  do  not  avoid 
plaintiff's  cause  of  action;  (8)  that  the  facts 
set  up  therein  are  no  bar  or  defense  to  plain- 
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tiff's  petition.  Thedemnrrer  was  sustained, 
and,  Larsen  electing  to  stand  on  bis  answer, 
judgment  was  rendered  against  liim  as  prayed 
by  pliiintifT. 

1.  It  will  be  observed  that  plaintiff  claims 
title  by  virtue  of  a  mortgage  which  was  sen- 
ior to  the  judgment  through  which  Larsen 
claims,  and  by  virtue  of  a  deed  junior  to  such 
judgment,  and  the  sale  made  to  satisfy  the 
same.  The  demurrer  admits  that  the  mort- 
gage gave  to  plaintiff  no  riglit  to  tlie  rents 
and  profits  of  the  premises,  and  no  right  to 
take  possession  of  them  even  after  condition 
broken.  Thereupon,  since  the  mortgage  has 
not  been  foreclosed,  the  only  right  to  the 
possession  of  the  premises  In  controversy 
which  plaintiff'  lias  was  acquired  by  virtue 
of  the  deed  to  him  executed  December  24, 
1886.  It  is  not  a  case  where  a  mortgagee  is 
in  possession  by  virtue  of  his  mortgage.  It 
is  true  the  mortgage  constituted  the  consid- 
eration of  the  deed,  but  the  latter  alone  gave 
the  right  of  possession.  It  was  a  new  agree- 
ment between  the  parties  to  the  mortgage, 
and  waa  necessarily  subject  to  the  rights  ac 
quired  by  Larsen  by  virtue  of  his  judgment 
and  Bherift's  certificate  of  sale,  among  which 
vras  the  riglit  to  a  sheriff's  deed,  and  posses- 
sion tliereunder,  in  case  redemption  was  not 
made.  The  mortgage  gave  to  plaintiff  no 
right  of  possession  until  a  deed  should  be  is- 
sued by  virtue  of  foreclosure  proceedings 
and  a  sale  thereunder.  The  mortgagor  conid 
convey  no  greater  interest  in  the  mortgaged 
premises  than  he  possessed.  The  right  of 
possession  which  he  held  when  he  executed 
the  deed  to  plaintiff  was  terminated  at  the 
time  the  slieriff's  deed  was  delivered  to  Lar- 
sen. This  case  does  not  fall  within  the  rule 
announced  in  Spurgin  v.  Adamson,  62  Iowa, 
661,  18  N.  W.  Kep.  298;  Barrett  v.  Black- 
mar,  47  Iowa,  565;  Porter  v.  Kilgore,  82 
Iowa,  880;  and  similar  cases, — in  regard  to 
the  rights  of  junior  grantees  of  the  niort- 
gairors,  as  against  the  holders  of  titles  de- 
rived though  the  foreclosure  of  senior  mort- 
gages, where  the  junior  holders  were  not 
made  parties  to  the  foreclosure  proceedings. 
We  are  of  the  opinion  that  the  demurrer 
should  have  been  overruled.  The  judgment 
of  the  district  court  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings  in  har- 
mony with  this  opinion.    Reversed. 

OsANOBB,  J.,  took  no  part  in  the  decision. 


Emos  v.  Chicago.  St.  F.  &  £.  C.  Bt.  Co. 
(Supreme  Court  of  Iowa.  lS»y  81, 1888.) 

EmHBITT  DOII^IK — CoMPENSATIOir. 

1.  Under  Code  Iowa,  {  464,  providing  that  ciUes 
may  permit  or  forbid  the  laying  down  of  railway 
tracks  in  streets,  alleys,  etc.,  but  that  no  truck 
shall  be  located  and  laid  down  nntil  the  injury  to 
abottinff  owners  has  been  ascertained  and  paid,  a 
railroad  oompany  oannot  lay  a  track  in  a  street 
longitudinally  without  the  consent  of  the  city  and 
compensation  to  the  abutting  owners. 

9.  Where  the  jonction  of  two  streets  is  occupied 
by  a  diagonal  railway  crossing,  the  abutting  own- 


er of  a  comer  lot  is  entitled  to   compensation 
under  section  464. 

S.  The  foot  that  plaintiff's  lot  was  at  time  of 
high  water  subject  to  inundation  does  not  deprive 
the  owner  of  a  right  to  compensation. 

Appeal  from  distiict  court,  Polk  county; 
Marcus  Kavanaoh,  Judge. 

Action  to  recover  damages  resulting  to 
plaintiff  from  the  construction  of  a  railroad 
on  a  street  upon  which  plaintiff's  lot  abuts. 
There  was  a  judgment  upon  a  verdict  for 
plaintiff.     Defendant  appeals. 

Hubbard  A  Dawley,  tor  appellant.  Jtfe- 
Henry,  MoHenry  A  McHenry,  for  appellee. 

Beck,  J.  1.  The  evidence  shows  that  the 
plaintiff's  lot  is  situated  uix>n  the  corner  of 
Monroe  and  Fourth  streets  in  the  city  of  Des 
Moines.  The  railroad  crosses  Monroe  street 
at  an  angle  of  38  degrees,  and  also  crosses 
Fourth  street.  The  track  is  upon  an  em- 
biinkment,  wliich  touches  the  corner  of  the 
lot.  From  the  evidence  it  appears  that  the 
railroad  is  upon  Monroe  street  from  the  cor- 
ner at  the  intersection  of  the  streets  to  the 
other  corner,  thoagh  of  course  it  does  not  oc- 
cupy all  of  the  streets  for  the  whole  of  the 
distance,  but  recedes  from  the  lot  in  the  di- 
rection away  from  the  intersection  of  the 
streets.  This  was  plainly  shown  by  a  dia- 
gram in  the  case,  used  by  counsel  at  the  oral 
argument. 

2.  Code,  §  464,  declares  that  cities  "sliall 
liave  tlie  power  to  authoriz^e  or  forbid  the  lo- 
cation or  laying  down  of  tracks  for  railways 
or  street  railways  on  all  sti-eets,  alleys,  and 
public  places;  but  no  railway  track  can  thus 
be  located  and  laid  down  until  after  the  in- 
jury to  the  property  abutting  upon  the  street, 
alley,  or  public  places  upon  which  said  rail- 
road is  proposed  to  be  located  has  been  ascer- 
tained and  compensated"  in  the  manner  pro- 
vided by  law.  Code,  §  1262,  provides  that  any 
railroad  company  "  may  raise  or  lower  any 
*  *  *  highway  for  the  purpose  of  having 
its  railway  cross  over  or  under  the  same." 
Counsel  tor  defendant  insist  that  under  this 
section  last  cited  a  railroad  may  be  con- 
structed across  a  street;  that  it  may  be  built 
so  as  to  "cross  over"  the  street  without  con- 
sent of  the  city  authorities,  and  without  be- 
coming liable  to  the  abutting  lot-owner. 
Without  assenting  to  this  proposition,  it  may 
be  assumed  to  be  correct  for  our  present  pur- 
poses in  connection  with  this  case.  Counsel 
then  argue  that  the  railroad  in  this  case  sim- 
ply "crosses  over  the  street,"  and  therefore 
it  was  not  necessary  to  have  authority  of  the 
city,  or  make  compensation  to  the  plaintiff. 
It  is  plain  that  the  purpose  of  the  statute  just 
cited  was  to  forbid  the  occupancy  of  streets 
by  railroads  running  longitudinally, 'with- 
out the  consent  of  the  city,  and  compensa- 
tion to  the  abutting  land-owners.  The  ne- 
cessity for  tliis  provision  is  obvious.  It  is 
demanded  in  order  to  preserve  the  tliorough- 
fares  which  are  demanded  by  the  business  of 
the  cities  and  the  comfort  of  its  people.  If  a 
railroad  may  occupy,  longitudinally,  streets 
at  its  own  will,  the  very  exisieuoe  of  the  city 
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as  a  place  of  business  and  comfortable  abode 
will  depend  upon  the  moderHtion  of  railroad 
corporations  in  exercising  their  power  in  this 
regard.  Under  section  464  city  streets  can- 
not be  oocupied  longitudinally  without  the 
consent  of  the  city  and  compensHtion  to  the 
abutting  lot  owners.  We  need  not  inquire 
as  to  the  right  to  construct  railways  across 
streets  of  cities. 

8.  Is  the  occupancy  of  a  street  in  front  of 
an  abutting  lot  by  a  diagonal  crossing  with- 
in the  contemplation  of  section  464?  We 
think  it  is.  A  diagonal  crossing  may  occu- 
py a  street  for  a  distance  which  practically 
would  have  the  same  effect  in  injury  to  the 
abutting  lot-owner  as  the  longitudinal  occu- 
pancy of  the  street.  Suppose  a  square  be 
occupied  by  making  the  diagonal  crossing, 
the  street  for  that  distance  is  oocupied  by 
the  railroad;  indeed  the  angle  of  crossing 
may  be  so  obtuse  that  many  squares  may  be 
wholly  occupied,  yet  the  crossing  will  be  di- 
agonal in  fnct.  In  the  case  before  us  the 
street  is  occupied  in  front  of  plaintiff's  lot. 
He  suffers  the  same  injury  which  would  re- 
salt  from  a  simple  longitudinal  occupancy, 
and  should  be  compensated  therefor  in  the 
same  manner.  The  d(atriot  ooort  oorreotlj 
BO  held. 

4.  Counsel  insist  that,  as  the  plaintiff's 
lot  was  subject  to  inundation  from  high 
water,  tlie  embankment  on  which  the  rail- 
road track  was  laid,  being  above  high  wato:, 
would  not  have  been  an  injury  to  plaintiff. 
Doubtless  the  embankment,  under  some 
circumstances  connected  with  inundation, 
would  not  have  been  an  injury,  or  so  great 
an  injury  as  it  woald  have  been  were  the  lot 
not  subject  to  inundation.  But  it  oannot  be 
rightly  claimed  because  of  the  fact  that  plain- 
tiff's lot  is  low  ha  cannot  recover  at  ^1  for 
the  construction  of  the  railroad.  The  qnes- 
tion  as  to  the  b^gfat  of  the  embankment, 
the  fact  that  the  lot  was  subject  to  inunda- 
tion, and  all  circumstances  of  the  case  were 
submitted  by  an  instruction  to  the  jury's 
consideration  in  determining  plaintiff's 
damages.  We  discover  no  error  in  the  case. 
Tbe  jvdgmeat  of  the  district  court  is  af- 
firmed. 


KlGGINS  V.  WOODKB. 

(Supreme  Court  of  Iowa.    June  1, 1889.) 

QuunsHMXiiT — FLSASura. 

1.  A  KarnUbea  denied  that  he  had  any  property 
of  the  debtor  in  hi*  possessioo  or  control.  Plain- 
tiff filed  a  pleadtDg,  alleg^lng  that  at  the  time  of 
service  of  prooess  the  garnishee  had  oertaln  speo- 
ifled  property  of  defendant  in  his  possession. 
Held,  that  an  answer  by  the  garnishee  that  at  no 
time  since  the  service  did  he  nave  "property  of  de- 
fendant In  his  hands  or  under  Ms  oontrol,  as  stat- 
ed in  plaintiff's  pleadings  or  otbamlae, "  olearly 
deniedpossession  of  the  property. 

3.  Where  in  such  case  the  garnishee  also  denied 
in  his  testimony  that  he  had  possession  of  such 
property,  it  cannot  be  elained  that  the  question  as 
to  snch  possession  was  not  raised  below. 

8.  As  the  garnishee  moved  for  judgment  non  ob- 
ttante  the  verdict  on  the  ground  that  the  jury  did 
not  find  that  be  had  possession,  which  the  court 


overruled,  it  was  not  aecesaary  to  renew  qneatleD 
of  possession  in  the  motion  for  sew  trlaL 

On  rehearing.  For  former  opinion,  see  34 
N.  W,  Rep.  789. 

Goldsmith  di  ITart,  for  appellant.  Rohin- 
Bon  <t  MtlchrUt,  for  appellee. 

Beck,  J.  I.  The  petition  upon  wlilch  re- 
hearing was  granted  complains  of  the  fore- 
going opinion,  and  insirta  it  should  have 
reached  a  different  result,  on  the  gronnd  the 
conclusion  stated  therein,  that  it  does  not 
appear  that  the  garnishee  ever  had  the  prop- 
erty for  which  he  Is  souglit  to  be  charged,  in 
his  possession  or  under  hie  control,  is  not  in 
accord  with  the  record.  Counsel  embody 
their  complaints  in  thefollovting  proposition 
as  to  the  facts  shown  by  the  record:  "(1)  Pos- 
session of  the  property  is  admitted  by  the 
pleadings.  (2)  Foss(>ssion  of  the  property  is 
fully  established  by  the  evidence.  (S)  Pos- 
session of  the  property  was  conceded  in  the 
court  below,  and  the  case  tried  on  that  the- 
ory. (4)  The  claim  ttiat  the  garnishee  was 
n<^  In  possession  of  the  property  is  made  for 
the  first  time  in  this  court.  (5)  Tiie  motion 
for  a  new  trial  was  not  in  any  manner  baaed 
upon  the  alleged  want  of  possession.  (6) 
The  question  of  want  of  possession  is  not 
raised  by  the  assignments  of  error." 

2.  The  answer  of  the  garnishee  denies 
that  he  has  in  his  possession,  or  under  his 
control,  any  priqierty  of  the  defendant. 
Plaintiff  files  a  pleading  oootro verting  the 
answer  of  the  garnishee.  It  alleges  that  the 
garnishee,  when  he  was  served  with  the  gar- 
nishment process,  and  subsequent  tliereto. 
had  in  his  possession  and  under  his  control 
certain  specified  property  of  defendant.  The 
garnishee  files  an  answer  to  this  plewling,  in 
which  he  avers  that  he  "had  at  no  time  since 
the  notice  of  garnlBhment  was  served  on  liim 
any  *  *  •  property  of  defeiKlsnt  in  his 
hands,  or  n  nder  his  oontrol,  as  stated  in  plain- 
tiff's pleadings  or  otherwise."  It  is  made  to 
appear  quite  clearly  that  the  garnishee  denied 
in  his  pleading  that  he  had  possession  ot  tiie 
property. 

3.  We  think  the  evidence  sustains  the 
garnishee's  claim  that  he  did  not  have  pos- 
session of  the  property. 

'  4.  The  garnishee  not  only  denied  in  his 
pleading,  but  in  bis  answer  to  the  garnish- 
ment, and  in  bis  testimony,  that  he  had  pos- 
session of  the  property,  and  upon  iBsnae  thus 
arising  the  case  was  tried.  Tliis  is  a  sufficient 
answer  to  the  third  and  fourth  points  of 
plaintiff's  claim  above  quoted. 

5.  The  court  overruled  a  motion  made  by 
the  garnishee  fur  judgment  non  abatanU,  for 
the  reason  that  the  jury  did  not  find  that  the 
);aruiBhee  had  possession  ot  the  property. 
The  question  of  the  garnishee's  possession 
was  thus  passed  upon  after  verdict.  It  was 
not  necessary  that  It  should  be  renewed  in 
the  motion  for  a  new  trial. 

6.  The  eleventh   assignment  of  errors  is 
based  upon  the  ground  that  the  court  held 
that  the  garnishee's  posaesaion  of  the  prep- 
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eity  was  fonnd  by  the  jury.  This  asaign- 
ment  of  erron  doea  taiw  the  queation  of  \k» 
sesaton  of  the  property.  These  views  snffl- 
ciently  answer  the  objectioiu  urged  upon  the 
rehMuring  to  the  opinion  heretofore  filed  in 
the  eaM.    Bevened. 

BoBiNSOK.  J.,  having  been  of  coonnl  in 
thia  case,  took  no  part  Si  its  decision. 


Wbttb  v.  lMi>KFEaa>EMT  Dm.  OF  Dkb 

MOIKBB  *%  Ol. 

(SuprenM  Court  vf  Iowa.  June  1, 1889.) 
BoBooi^DMTKicm— OmcsB»— CoNTitAcn. 
An  agreement  by  the  board  of  directors  of  as 
Independent  sobool-distriot,  to  employ  one  of  the 
directors  as  looal  snperlntendent  of  toe  ooastmo- 
tion  of  a  sohool-buiUUBff,  and  to  pay  him  for  ftuoh 
aenrioea,  is  Told,  and  Ita  performance  may  be  re- 
strained i^  a  tax-payer  without  showing  actual 
fraud. 

Appeal  from  district  court,  Polk  county; 
JosTAH  Given.  Judge. 

Action  in  equity  to  restrain  the  payment 
of  money.  A  demurrer  to  the  petition  was 
sustained,  and  plaintiff,  electing  to  stand  up- 
on his  petition,  appeals. 

PhiUipt  «£  Uarriaon,  for  appellant.  8t, 
John,  Btevenaon  c6  Whiaenand,  for  appellees. 

Robinson,  J.  The  petition  alleoes  that 
plaintiff  is  a  citizen  and  tax-payer  of  the  In- 
dependent district  of  Des  Moines;  that  said 
district  is  a  defendant,  and  that  its  co-de- 
fendants are  the  persons  constituting  its 
board  of  directors,  Ita  secretary,  and  treas- 
aier;  that  on  or  alioot  tlte  20th  day  of  June, 
1888,  said  hoAri  of  directors  entered  into  an 
agreement  for  ttie  erection  of  a  new  high^ 
school  building  for  the  sum  of  652,425,  and 
at  the  same  time,  and  as  a  part  of  the  same 
transaction,  employed  the  defendant  F.  S. 
Whiting  as  local  superintendent  of  the  con- 
struction 0(f  said  building,  at  the  agreed  com- 
pensation of  2  per  cent,  of  said  contract 
price;  that  Whiting  pretends  to  be  acting  as 
superintendent  pursuant  to  bis  said  employ- 
ment; that  be  has  been  paid  about  SlOO  on 
account  of  said  employment,  and  that  de- 
fendants, unless  restrained,  will  pay  him  the 
remainder  of  his  alleged  compensation;  that 
when  said  agreement  for  the  erection  of  a 
school  building  was  entered  into,  and  when 
Whiting  was  employed  as  aforesaid,  he  was, 
and  ever  since  has  been,  a  member  of  said 
board  of  directors,  taking  an  active  part  in 
its  proceedings.  The  plaintiff  asks  that  de- 
fendants be  restrained  from  making  further 
payment  to  Whiling  on  account  of  bis  said 
employment,  out  of  the  funds  of  the  dis- 
trict. The  ground  of  the  demurrer  is  that 
the  facts  stated  in  the  petition  do  not  entitle 
plaintiff  to  tlie  relief  demanded. 

1.  It  is  Insisted  by  appellant  that  this  case 
falls  within  the  rule  announced  in  Moore  v. 
Independent  Dist.,  55  Iowa,  654, 8  K.  W.  Rep. 
63L  That  case  decided  that  a  director  could 
not  recover  compensation  for  services  ren- 
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dered  offldally.  It  is  contended  by  appellee 
that  the  services  contemplated  in  the  enu 
ployment  of  Whiting  were  not  those  required 
of  him  as  a  director,  and  that  he  is  entitled 
to  compensation  for  his  services  rendered  as 
a  private  citizen.  The  distinction  which  i^ 
pellee  seeks  to  draw  is  not  apparent  In  the 
petition,  and  we  are  unable  to  distinguish  in 
principle  between  this  case  and  the  one  cited. 
In  this  case  the  director  was  employed  "as 
local  superintendent"  of  the  construction  of 
the  building;  in  that,  as  one  ot  a  committee 
to  "oversee  the  work,  and  carry  the  building 
on  to  completion." 

2.  If  it  be  conceded  that  the  services  to  be 
rendered  by  Whiting  were  not  offlcial.  was 
the  agreement  for  his  employment  valid? 
That  agreement,  and  the  contract  for  the 
erection  of  the  building,  were  a  part  of  the 
same  transaction.  It  was  for  the  interest  of 
the  district  to  secure  for  Itself  a  fair  contract, 
on  the  best  terms  availabla  It  watf  the  first 
duty  of  Whiting  to  favor  such  a  contract, 
and  to  oppose  allothers,  but  bis  personal  In^ 
terests  would  be  promoted  by  the  making  of 
that  agreement  which  would  result  in  the 
largest  pecuniary  compensation  to  himself. 
His  interests,  and  those  of  the  district,  were 
therefore  of  a  nature  to  conflict.  The  dis- 
trict was  entitled  to  have  the  disinterested 
Judgment  and  vote  of  each  member  of  its 
board  of  directors  in  the  transaction  in  quea- 
tion. In  our  opinion,  it  would  be  most  un- 
wise and  contrary  to  public  policy  to  permit 
a  board  of  directors  to  contract  with  one  of 
its  members  in  the  name  of  the  district. 
Such  an  agreement  would  in  fact  be  between 
a  portion  of  the  members  of  the  board  on  the 
one  side,  and  a  director  as  contractor  on  the 
other,  and  the  contract  might  be  determined 
by  his  own  vote.  Such  a  practice  would  give 
opportunity  for  the  grossest  frauds.  Swret 
understandings  might  be  entered  Into  be- 
tween a  majority  of  the  members  of  the 
board  by  virtue  of  which  different  contracts 
might  lie  parceled  among  them  to  the  preju* 
dice  of  the  district.  Even  In  the  aljsenoe  at 
such  an  understanding,  a  member  ot  the 
board  might,  and  often  would,  exert  an  un- 
due influence  on  his  official  associates  by  vir- 
tue of  his  position.  It  Is  said  that  no  fraud 
is  charged  in  this  case,  and  that  at  most  the 
district  only  has  an  election  to  avoid  the  con- 
tract, and  ttiat  a  dHzen  cannot  be  heard  to 
complain.  But  the  district  acta  through  its 
board  of  directors,  and,  if  a  majority  ot  that 
board  have  entered  into  an  agreement  with 
knowledge  of  all  material  facts,  it  is  fair  to 
presume  ttiat  they  will  not  attempt  to  rescind 
it,  and  the  district  would  l>e  without  remedy. 
What  we  have  said  would  not  apply  to  a  case 
where  the  contractor  had  ceased  to  be  a  mem- 
ber of  the  board,  and,  where  there  is  a  sul)- 
stantial  ratification  of  the  agreement  by  a 
competent  Iward.  Cases  might  also  arise 
where  the  district  would  be  estopped  from 
asserting  the  invalidity  ot  the  contract;  but 
this  is  not  a  case  of  that  kind/  so  far  as  Um 
record  discloses  the  facts.    Nor  do  we  tiiink 
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the  resident  tax-payer  should  be  compelled  to 
show  actual  fraud  in  the  contract  in  order  to 
have  it  annulled.  To  require  that  would  be 
to  impose  an  obligation  which  would  make 
the  obtaining  of  relief  impossible  in  most 
cases,  however  gross  the  fraud  might  in  fact 
be.  In  this  case  the  agreement  may  have 
been  fair,  and  for  the  benefit  of  the  district, 
but  we  are  of  the  opinion  that  a  sound  public 
policy  demands  that  agreements  of  the  class 
to  which  it  belongs  be  held  to  be  invalid. 
People  V.  Board,  11  Mich.  222;  Story,  Ag. 
§  210.    Reversed. 


WiBHARD  .0.  McNeil. 

{Supreme  Cowrt  of  Iowa.    June  1, 1889.) 

DaPAUL,T  Jucomnr — New  Tblu/ — Apfial. 
1.  A  petition  by  a  defendant  to  vacate  a  default 
judffment,  and  for  a  new  trial,  showed  that  de- 
fendant employed  an  attorney  to  prepareand  make 
hiB  defense,  and  fully  advised  him  of  the  facta,  and 
was  called  to  a  distant  state  to  attend  to  necessary 
business,  and  was  there  detained  until  after  the 
default  had  been  taken ;  that  the  attorney  entered 
his  appearance,  and  moved  for  a  change  of  venue, 
which  motion,  by  agreement  with  plaintiff's  attor- 
ney, was  set  for  hearing  on  a  certain  date;  that 
the  attorney  beoame  sick,  and  entirely  unable  to 
give  the  case  any  attention,  until  after  the  judg- 
ment was  rendered,  of  wbioh  fact  defendant  was 
ignorant.  Plaintiff's  attorney  admitted  granting 
the  extension  of  time  on  the  motion  for  change  of 
venue,  but  he  afterwards  wrote  defendant's  attor- 
ney in  regard  to  the  case,  which  letters,  by  reason 
of  the  latter's  sickness,  were  unopened.  Held, 
that  the  showing  of  good  faith  and  diligence  was 
suffloient  to  warrant  granting  the  petition. 

3.  The  petition  in  tne  action,  which  was  for  the 
price  of  a  pair  of  scales,  set  out  two  writings, 
which  it  alleged  the  defendant  executed,  and  by 
virtue  of  which  the  defendant  became  indebted  to 
plaintiff.  The  first  was  an  apiriioaUon  for  quota- 
tions on  scales,  written  on  the  stationery  of  a  com- 
pany of  which  defendant  was  vice-president,  and 
was  signed  by  defendant.  It  reqnestod  that  the 
quotations  be  sent  "H.,  Manager."  The  other  was 
an  order  for  a  pair  of  scales,  signed  by  "H.,  Man- 
ager,"  and  on  it  was  indorsed  a  receipt  of  the 
scales  by  "H.,  Manager"  of  anothor  company. 
Held,  that  these  did  not  constitute  a  contract 
which  conid  not  be  impeached  by  parol,  and  the 
averments  of  the  petition  for  new  trial,  that  H. 
was  not  defendant's  agent,  and  was  not  authorized 
to  make  the  contract  for  defendant,  which  was 
known  to  the  scale  company,  showed  a  meritorious 
defense  to  the  action. 

8.  The  petition  for  new  trial  was  founded  on 
fraud  practiced  by  the  successful  party  in  obtain- 
ing the  judgment  and  on  unavoidable  misfortune 
preventing  the  petitioner  from  defending,  as  au- 
thorized by  Code  Iowa,  i  8154,  subds.  4, 7.  HeUL, 
that  the  fact  that  the  appeal  from  the  order  strik- 
ing the  petition  from  the  files  was  not  taken  with- 
in six  months  from  the  rendition  of  the  default 
judgment  was  immaterial,  as  that  judgment  was 
not  involved  in  the  appeal  in  the  sense  that  the  ap- 
peal was  taken  directly  from  it. 

4.  The  petition  for  the  new  trial  is  not  objectlon- 
able  because  it  referred  to  tlie  motion  to  set  aside 
the  default,  and  the  aiBdavit  supporting  it,  and 
made  tbem  a  part  thereof. 

Appeal  from  district  court,  Polk  county; 
Marcus  Kayanagh,  Judge. 

Plaintiff  seeks  to  recover  the  price  of  a 
track  scale  alleged  to  have  been  sold  to  de- 
fendant. There  was  a  judgment  for  plain- 
tiff in  default  of  an  appearance  to  the  merits 
of  the  case  by  defendant.    Defendant  filed  a 


petition  for  a  new  trial,  which  was  stricken 
from  the  flies,  and  he  now  appeals. 

PhilUpi  (ft  Day,  for  appellant.  WUhard 
it  Baily,  for  appellee. 

Robinson,  J.  The  petition  of  plaintiff 
contains  two  counts.  The  first  alleges  that 
in  March,  1885,  the  Union  Scale  Company  of 
Des  Moines  sold  and  delivered  to  defendant, 
at  Seymour,  Iowa,  one  track  scale  for  the 
agreed  price  of  0615;  that  said  price,  with 
interest,  is  unpaid ;  and  tliatthe  claim  there- 
for has  been  assigned  to  and  is  owned  by 
plaintiff.  The  second  alleges  that  defendant 
executed  and  delivered  to  the  Union  Scale 
Company  an  instrument  as  follows:  "The 
Western  Union  Fuel  Co.  President's  Office. 
Oslcaloosa,  Iowa.  J.  K.  Oraves.  President; 
H.  W.  McNeil.  Vice-President;  W.  J.  Phil- 
lips,  Secretary.  Oskaloosa,  3-S-S5.  Union 
Scale  Company,  Des  Moines,  Iowa — Dear 
Sirs :  I  want  a  52-foot  track  sciale,  built  com- 
plete, without  fail,  this  month,  at  Seymour. 
Iowa.  •  *  *  I  will  want  ninety  days; 
prefer  four  months.  Address  with  quotar 
tions,  F.  A.  Hill,  manager,  Seymour,  Iowa. 
[Signed]  H.  W.  McNeil."  That  in  pur- 
suance of  that  instrument,  and  relying  upon 
it,  the  Union  Scale  Company  entered  into  a 
written  agreement  with  defendant,  through 
said  Hill,  as  follows:  "Size  of  platform  scale, 
52  feet,  P.  0.,  Town  of  Sejmiour,  Iowa. 
Union  Scale  Co.,  March  5th,  1885:  Please 
send  me,  from  Des  Moines,  1  40-ton,  52-ft., 
R.  R.  T.  Scale,  complete,  triple  l)eam.  Sey- 
mour Coal  Co.  to  dig  pit.  Marked  to  Sey- 
mour. *  •  •  For  which  we  agree  to  pay 
$615,  as  follows:  Within  ninety  days  after 
scale  is  completed;  payable  at  Des  Moines 
Bank,  Des  Moines.  And  it  is  hereby  agreed 
by  the  undersigned  that  the  Union  Scale  Co. 
do  not  relinquish  the  title  to  said  scale  until 
it  is  fully  paid  for,  and,  upon  default  of  the 
undersigned  in  the  performance  of  any  of  the 
terms  of  this  agreement,  the  said  Union 
Scale  Co.  may  declare  the  amount  agreed  to 
be  paid  by  this  contract  due  and  payable. 
•  •  ♦  It  is  also  agreed  that  the  under- 
signed may  retain  possession  of  and  use  the 
said  scales  until  he  shall  make  default  in  the 
terms  of  this  agreement.  Union  Scale  Co. 
agrees  to  have  scales  completed  by  April  1st, 
1885.  F.  A.  Htll,  Manager."  Indorsed  on 
that  order  was  the  following:  "Received, 
March  27th,  '85.  the  track  scale.  No.  1236, 
in  good  order,  as  per  within  contract.  F. 
A.  Hill,  Manager  for  Seymour  Coal  Co." 
The  second  count  further  alleges  that  said 
Hill  had  authority  to  contract  for  defendant; 
that,  relying  upon  said  contract,  the  scale 
company  erected  a  track  scale  as  therein  pro- 
vided; that  the  purchase  price  is  unpaid;  and 
that  the  right  thereto  has  been  assigned  to, 
and  is  now  owned  by,  plaintiff.  On  the  30th 
day  of  August,  1887.  the  defendant  filed  a 
motion  for  a  change  of  the  place  of  trial,  on 
the  ground  that  he  was  the  only  defendant, 
and  a  resident  of  Mahaska  county,  and  that 
the  action  was  a  personal  one.  for  the  recov- 
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ery  of  money  only.  The  motion  was  sap- 
ported  by  affidavits,  which  allege  that  de- 
fendant was  and  had  been  for  10  years  a 
resident  of  Mahaska  county,  and  that  he  had 
a  meritorious  and  complete  defense  to  the  ac- 
tion. On  the  10th  day  of  December,  1887, 
the  motion  was  overruled,  and  defendant's 
exception  noted.  On  the  same  day  plaintiff 
filed  a  motion  for  judgment  for  want  of  an 
answer.  On  the  17th  day  of  December,  the 
defendant  having  failed  to  plead,  judgment 
was  rendered  against  him  for  the  alleged 
price  of  the  scales,  with  interest  On  the 
6th  day  of  January,  1888,  defendant  filed  a 
motion  to  set  aside  the  judgment  and  default, 
supported  by  an  affidavit  that  showed  ttiat 
O.  C.  O.  Phillips  was  and  had  been  the  only 
attorney  employed  by  defendant;  that  he  was 
in  court  September  5,  1887,  bat  the  motion 
for  a  change  of  place  of  trial  could  not  then 
be  called  up  nnder  the  rules  of  the  court; 
that  he  agreed  with  plaintiff  that  the  motion 
should  not  be  called  before  the  26th  day  of 
that  month;  that  he  should  send  a  written 
argument  to  plaintiff;  that  with  that  under- 
standing he  returned  to  his  house  at  Oska- 
loosa;  that  within  a  few  days  after  his  re- 
turn he  was  attacked  with  a  painful  indam- 
roation  of  the  right  hand,  which  disabled  him 
from  doing  any  business,  causing  intense 
suffering,  and  confining  bim  to  his  bed;  that 
be  lost  the  use  of  bis  right  hand  and  arm, 
and  from  loss  of  sleep  and  suffering  was  so 
weakened  that  he  could  not  attend  to  any 
business;  that  before  September  26, 1887,  he 
wrote  to  plaintiff,  asking  further  time,  to 
which  plaintiff  replied,  in  substance,  that  he 
need  have  no  apprehension  of  any  advantage 
being  taken  of  bim,  or  his  client,  but  for  him 
to  prepare  bis  argument  as  soon  as  he  was 
able;  titat  be  continued  unable  to  transact 
business  until  about  January,  1888;  that  on 
the  second  day  of  that  month  he  forwarded 
an  argument.  The  affidavit  was  made  by 
Phillips,  and  shows  that  he  had  personal 
knowledge  of  the  facts  involved  in  the  case. 
It  further  shows  that  defendant  never  pur- 
chased the  scales  In  controversy;  that  Hill 
was  manager  of  the  Seymour  Coal  Company, 
but  was  not  the  agent  of  defendant,  and  bad 
no  authority  to  contract  for  him;  that  the 
scale  company  knew  those  facts;  and  that  the 
alleged  sale  was  not  made  to  nor  on  account 
of  defendant.  With  his  motion  and  the  ac- 
companying affidavit  the  defendant  filed  an 
answer.  It  admitted  the  writing  of  the  com- 
manication  to  which  bis  signature  was  ap- 
pended, bat  denied  all  other  material  aver- 
ments of  the  petition.  The  plaintiff  filed  an 
affidavit  on  the  21st  day  of  January,  1888,  in 
which  a  conversation  with  Phillips  on  the 
first  day  of  the  Septemt>er  term  was  admitted 
sobstaDtlally  as  claimed.  It  also  set  out  a 
letter  written  by  the  wife  of  PhiiUps,  dated 
September  22,  1887,  informing  plaintiff  of 
the  condition  of  her  huslmnd,  and  asking  for 
bim  a  postponement  of  the  argument  on  the 
nnotion  then  pending.  Plaintiff  states  that 
;t  is  his  recollection  that  be  answered  that 


letter,  granting  the  request  for  time.  He 
also  states  ttiat  be  wrote  several  letters  to 
Phillips  after  that  time  to  which  he  received 
no  reply,  and  that  after  waiting  a  reasonable 
time  he  proceeded  to  takejudgment.  On  the 
5th  day  of  June,  1888,  defendant  filed  a  peti- 
tion to  vacate  the  judgment,  and  for  a  new 
trial.  It  recites  the  material  facts  of  the  case 
as  claimed  by  defendant,  and  further  alleges 
that  his  business  required  him  to  be  in  New 
Jersey  at  the  time  he  was  required  to  appear 
and  answer;  that  before  going  to  New  Jer- 
sey he  fully  advised  his  attorney  as  to  all  the 
facts  of  the  ease,  and  relied  upon  him  to  at- 
tend to  his  defense;  that  defendant  was  in 
New  Jersey  during  the  sickness  of  his  attor- 
ney, and  had  no  knowledge  of  his  condition, 
nor  of  any  reason  for  employing  other  attor- 
neys. 

1.  Plaintiff  moves  that  the  appeal  be  dis- 
missed as  to  the  default  Judgment,  for  the 
reason  that  the  Judgment  was  rendered  more 
than  six  months  liefore  the  appeal  was  taken, 
and  relies  on  Cohol  v.  Allen,  87  Iowa,  449, 
as  an  authority  in  favor  of  the  motion.  That 
case  decided  that  the  proceedings  which  end- 
ed in  the  judgment  could  not  be  reviewed 
where  the  appeal  was  not  taken  within  six 
months  from  the  time  of  its  rendition.  It 
referred  especially  to  rulings  made  during 
the  progress  of  the  trial  at  which  the  party 
complaining  was  present,  and  to  the  ref  usid 
of  the  court  to  allow  an  amendment  to  the 
motion  for  a  new  trial.  The  petition  for  a 
new  trial  was  held  to  be  insufficient,  but  the 
eff«H;tof  anew  trial,  had  it  been  granted,  was 
not  determined.  The  petition  of  defendant 
in  this  case  is  founded  upon  the  fourth  and 
seventh  subdivisions  of  section  8164  of  the 
Code.  It  is  not  claimed  that  it  was  not  filed 
in  time.  If,  on  further  hearing,  it  shall  be 
found  not  to  be  sustained  by  the  facts,  the 
judgment  cannot  be  reviewed,  nor  can  the 
proceedings  wiiich  resulted  in  that  Judgment 
be  considered,  but,  if  it  shall  be  found  to  be 
well  grounded,  the  judgment  Is  not  final,  as 
claimed  by  appellee,  but  must  be  vacated. 
It  is  therefore  involved  in  this  appeal,  but 
not  in  the  sense  that  an  appeal  was  taken 
directly  from  it.  We  do  not  understand  that 
such  an  appeal  has  been  attempted,  although 
some  of  the  assignments  of  error  might  in- 
dicate a  different  conclusion.  The  condition 
of  the  record  does  not  Justify  the  sustaining 
of  the  motion,  and  it  is  therefore  overruled. 

2.  It  is  claimed  that  the  showing  of  dili- 
gence to  prevent  a  default  is  Insufficient,  but 
we  do  not  think  the  claim  is  well  founded. 
Defendant  had  employed  an  attorney  to  pre- 
pare and  make  his  defense,  and  had  fully  ad- 
vised bim  as  to  the  facts  in  the  case.  After 
that  bad  been  done,  he  was  called  to  a  distant 
state  to  attend  to  necessary  business,  and 
was  there  detained  until  after  judgment  had 
been  entered.  The  attorney  entered  an  ap- 
pearance in  due  time,  and  filed  a  motion  to 
transfer  the  case  to  another  county.  It  is 
admitted  that  there  was  some  agreement  be- 
tween him  and  plaintiff  as  to  the,  time  «^ 
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submitting  that  motion,  and  the  attorney 
was  not  negligent,  under  those  facts,  in  re- 
turning to  his  home  in  another  county.  He 
was  tl)ere  attacked  by  a  disorder  which  en- 
tirely disabled  him,  and,  without  his  fault, 
was  unable  to  give  the  case  necessary  atten- 
tion. It  is  admitted  by  appellee  that  he 
granted  an  extension  of  time.  It  is  true  he 
wrote  to  the  attorney  in  regard  to  the  case, 
and  could  hear  nothing  from  tiim;  but  it  ap- 
pears that  Ills  letters,  with  others  received  by 
the  attorney  in  large  numbers,  were  un- 
opened, and  that  he  was  ignorant  of  them  on 
account  of  his  illness  until  after  judgment 
was  rendered.  Plaintiff  is  not  shown  to 
have  been  censurable  for  taking  the  judg- 
ment under  the  circumstances,  yet  we  are  of 
the  opinion  that  th«  prima /aioit  showing  of 
good  faith,  diligence,  and  unavoidable  mis- 
fortune on  the  part  of  defendant  was  suffi- 
cient to  entitle  him  to  a  new  trial.  Snell  t 
Homestead  Co.,  67  Iowa,  406. 25  K.  W.  Bep. 
678. 

8.  It  is  niged  that  the  petition  for  a  new 
trial  fails  to  show  a  defense  to  the  action ; 
that  the  two  writings  which  we  have  copied 
constitute  a  contract  which  cannot  be  dis- 
puted by  parol  evidence,  excepting  to  show 
fraud  or  mistake.  The  first  writing  does  not 
constitute  an  agreement,  but  is  a  statement, 
at  most,  of  what  defendant  wants,  and  a  re- 
quest for  terras,  to  be  sent  to  a  person  desig- 
nated as  "manager."  It  does  not  say  that 
such  person  is  manager  of  defendant's  busi- 
ness, although  such  an  inference  might  be 
warranted,  in  the  absence  of  notice  to  the 
contrary.  The  second  of  the  two  instru- 
ments relied  upon  by  plaintiff  is  an  order  for 
scales,  on  terms  therein  designated,  it  does 
not  name  defendant  in  any  manner,  and  is 
signed,  "F.  A.  Hiix,  Manager."  The  re- 
ceipt indorsed  on  the  order  shows  that  the 
scales  were  delivered  to  Hill,  "Manager  for 
Seymour  Coal  Co."  If  any  one  but  Hill  is 
shown  to  have  received  the  scales,  it  must 
be  the  coal  company.  It  is  alleged  by  de- 
fendant that  Hill  was  not  bis  agent,  and  was 
not  authorized  to  contract  for  him  in  the 
purchase  of  the  scales,  and  that  the  scale 
company  knew  that  faict.  The  two  writings 
together  do  not  show  anything  to  the  con- 
trary, and,  if  the  scale  company  filled  the  or- 
der with  knowledge  that  Hill  was  not  acting 
for  defendant  in  making  it,  the  first  writing 
would  not  estop  him  from  showing  the  fact. 
We  think  the  petition  for  a  new  trial  showed 
a  meritorious  defense  to  the  action,  and  that 
it  should  not  have  been  stricken,  from  the 
flies.  Whether  the  petition  could  in  any 
event  have  been  stricken  out  on  motion  is  a 
question  not  properly  before  us. 

4.  Complaint  is  made  of  the  petition  for  a 
new  trial  because  it  refers  to  tlie  motion  to 
set  aside  the  default,  and  the  aflBdavit  sup- 
porting it,  and  makes  them  a  part  of  the  pe- 
tition. It  is  nut  uncommon  for  a  pleading 
to  refer  to  and  incorporate  therein  portions 
of  the  court  files  by  specific  averment.  Such 
practice  tends  to  abbreviate  the  record,  and 


where  confusion  or  other  harm  does  not  re- 
sult we  do  not  think  it  objectionable.  The 
practice  would  be  subject  to  the  control  of 
the  court  in  the  exercise  of  a  sound  legal  dis- 
cretion. In  tbe  present  condition  of  this 
case  other  questions  raised  need  not  be  de- 
termined. For  the  error  of  the  court  in 
striking  the  petition  for  a  new  trial  from  tbe 
files  tbe  cause  is  reversed. 


BI.AKE  V.  BUKLINOTON,  0.  B.  &  N.  BT.  CO. 

(Supreme  Court  of  Iowa.    June  8, 1839.) 
CjLBSU.aB  or  PlSBSNOEItS— C!omtbuictobt  Nbou- 

PlalntUTi  intestate  was  injured  by  a  ooUUion 
while  being  carried  ss  a  passenger  by  defendant. 
The  oar  in  which  intestate  was  riding  was  owned 
by  a  tbaatrioal  company,  of  which  intestate  was 
an  employ^,  and  was  being  used  in  the  transpor- 
tation of  scenery.  In  one  end  of  the  oar  wstb 
bunks  for  persons  to  sleep,  with  bedding.  Thu 
train  oonsisted  of  passenger  coaolies  and  a  baggnge- 
car,  and  tbe  show-car,  wtkich  was  placed  between 
the  baggage-car  and  engine.  FlaintiS  claimed 
that  by  the  eontraet  for  the  transportation  of  the 
oar,  and  by  virtue  of  his  intestate's  employment, 
he  had  a  right  to  ride  in  the  oar.  The  contract 
was  not  given  in  evidence,  and  it  was  shown  that 
intestate  had  charge  of  tiie  property  which  was 
being  carried,  but  it  was  not  shown  that  It  was  his 
duty  to  ride  in  this  car.  The  intestate  had  a  regu- 
lar passenger's  ticket,  and  he  was  informed  by 
the  conductor,  when  the  ticket  was  taken  up,  that 
he  must  not  ride  in  the  car,  as  it  was  not  a  safe 
plaoe,  and  was  against  tbe  mles  of  the  oompamy. 
Intestate  replied  that  he  did  not  wont  to  go  back 
In  the  passenger-car,  as  he  would  have  to  get  up  too 
early,  (the  car  was  to  reach  its  destlnaUon  aoont 
2:3U  A.  It.)  Held,  that  it  was  not  snfflciently 
shown  that  defendant  oontracted  to  carry  tbe  in- 
testate in  this  car,  nor  was  it  shown  that  the  con- 
ductor consented  to  his  riding  there. 

Appeal  from  district  court,  Blackfaawk 
county;  J.  H.  Fbestom,  Judge, 

Action  for  personal  injuries  on  defendant's 
road,  resulting  in  the  death  of  plaintiffa  in- 
testate. Judgment  for  plaintiff,  and  defend- 
ant appeals. 

O.  C.  Millie  and  S.  JT.  Traoi/,  for  appellant. 
Boie$,  HuaUd  A  Boitt,  for  appellee. 

Gramqsr.  J.  On  the  night  of  January 
9,  1883,  the  defendant  company  placed  in  and 
was  taking  over  its  road  from  Albert  Lea, 
Minn.,  to  Cedar  Bapids,  Iowa,  as  a  part  of 
its  passenger  train,  a  car  owned  by  the  the- 
atrical company  known  as  "Lighto  of  Lon- 
don." In  this  car  were  wagons,  baggage, 
scenery,  and  other  paraphernalia  of  tlis  com- 
pany. In  one  end  of  the  car  were  three 
bunks  or  phuses  for  persons  to  sleep,  with 
blankets  and  straw  or  other  bedding.  Tbe 
train  consisted  of  a  sleeper,  two  passenger 
coaches,  a  smoker,  a  baggage-car,  and  tbe 
show-car  in  question;  tbe  show-ear  being  be- 
tween tbe  baggage-car  and  the  engine. 
Plaintiff's  int^tato,  with  four  other  em- 
ploy^ of  the  theatrical  company,  were  on 
this  train,  which  was  expected  to  arrive  at 
Cedar  Bapids  about  2:30  A.  u.  At  Norris. 
and  before  reaching  Cedar  Bapids,  the  train 
collided  with  the  north-bound  passenger 
train,  and  plaintiff's  intestafah  Ibomas  Soutt. 
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'was  killed,  and  thlt  action  is  by  his  admin- 
istrator to  recover  therefor.  At  the  time  of 
the  accident  the  deceased  and  the  other  em- 
ploy^ of  the  theatrical  company  were  In  the 
Bbow-car.  There  were  passengers  In  all  the 
other  cars,  and  none  of  tlieon  were  injured. 
The  controlling  question  in  the  case  is  as  to 
the  negligence  of  the  deceased  in  being  in 
the  car  in  question;  the  claim  of  appellant 
being  that  he  had  no  right  to  be  there  while 
the  car  was  in  transit,  and  that  the  fact  of 
bis  being  there  was  negligence  which  con- 
tributed to  his  death. 

For  the  purposes  of  the  case  the  negli- 
gence of  the  defendant  company  is  unques- 
tioned, and  the  question  of  contributory  neg- 
ligence alone  requires  our  attention.  The 
testimony  undisputed  shows  the  car  in  ques- 
tion to  have  been  one  of  unusual  length, 
high,  narrow,  and  flinisily  built.  It  was  not 
a  ear  of  usual  strength,  i.  «.,  lilte  other  cars 
for  the  transportation  of  passengers  or 
freight.  It  seems  to  have  been  constructed 
with  especial  reference  to  transporting  the 
property  of  this  company.  Being  next  to  the 
f  nglne,  it  was  In  what  is  considered  the  most 
dangerous  place  in  the  train,  and.  as  we  un- 
derstand, there  is  no  contention  but  that  it 
was  in  Caot  a  dangetons  place  to  ride,  and 
.  that  it  was  negligence  for  Scott  to  ride  there, 
unless  he  was  there  in  some  manner  by  the 
consent  of  the  railroad  company,  and  appellee 
urges  this  fact  upon  one  of  two  grounds:  (1) 
That  the  contract  for  the  transportation  of 
the  car  entitled  him  to  be  there,  and  (2)  that 
he  was  there  by  the  consent  of  the  conductor 
in  charge  of  the  train :  and  we  notice  each  in 
its  order. 

'  1.  The  train,  as  composed,  came  from 
Minneapolis  to  Albert  Lea,  over  another  road, 
and  was  at  Albert  Lea  transferred  to  defend- 
ant's road,  and  in  the  condition  we  have  de- 
scribed it.  We  are  left  entirely  to  deduction 
for  the  terms  and  conditions  of  the  contract 
for  the  transportation  of  the  car,  as  there  is 
no  proof  whittever  of  an  express  contract. 
The  only  evidence  we  have  of  an  agreement 
to  transport  the  ear  is  the  fact  that  it  was 
being  transported  with  the  Isnowledge  of 
both  parties.  That  fact  is  sufficient  to  jus- 
tify an  inference  of  an  agreement,  expressed 
or  implied,  and  that  there  was  some  kind  of 
an  agreement  is  not  questioned.  It  is,  bow- 
ever,  questioned  that  there  was  any  agree- 
ment or  understanding  for  the  transportuion 
of  the  deceased  in  the  car  in  which  lie  was  in- 
jured, and  it  is  appellant's  theory  of  the  case 
that  there  is  no  such  testimony  of  an  agree- 
ment to  that  effect  as  will  sustain  a  verdict 
for  the  plaintiff.  Counsel  for  appellee  have 
grouped  a  state  of  facts  claimed  to  be  sus- 
tained by  the  evidence,  and  on  which  they 
urge  that  the  jury  could  legally  find  a  con- 
tract justifying  the  deceased  in  being  in  the 
car  at  the  time  be  met  his  detith,  and  they  are 
as  follows:  "We  have  a  case,  then,  where  it 
is  established  that  the  defendant,  on  the  9th 
of  .Tanuary,  1883,  was  transporting  a  car  in 
which  was  being  carried  the  stage  scenery 


and  other  property  of  a  traveling  troupe  of 
showmen ;  that  by  virtue  of  his  employment 
plaintiff's  decedent  had  charge  of  the  prop- 
erty being  so  transported;  that  the  car  in 
which  it  was  being  transporteil  was  warmed 
by  a  flre,  and  supplied  with  bunks  for  sleep- 
ing purposes ;  that  the  train  in  which  the  car 
in  question  was  being  transported  would,  if 
on  time,  reach  Cedar  Rapids,  the  destination 
of  said  oar,  at  2: 30  a.  m.  ;  that  about  10  or  11 
o'clock  one  of  the  men,  in  company  with 
plaintiff's  decedent,  said  it  was  time  to  turn 
in,  and  all  went  forward  in  the  direction  of 
the  ear  in  question,  and  all  were  in  said  oar 
when  the  accident  occurred." 

The  facts  as  stated  have  sufficient  support 
in  the  testimony  to  be  treated  as  facts,  ex« 
cept  that  as  to  the  flre  in  the  car,  and  as  to 
that  we  find  no  evidence,  except  that  after 
the  accident  the  conductor  says  he  '  put  out 
the  fire,"  which  may  have  been  the  result  of 
a  fire  kept  in  the  car  or  the  lighting  of  the 
car.  But  we  think  that  of  little  Importance. 
These  facts,  reviewed  alone,  are,  to  say  the 
most  for  them,  very  meager  to  justify  a  find- 
ing that  the  defendant  company  understood 
that  these  men  were  to  ride  in  this  car.  There 
is  no  proof  that  the  company  knew  anything 
of  the  internal  arrangement  of  the  car,  when 
accepting  it  for  transportation.  This  car  was 
to  be  set  out  of  the  train  a  little  after  mid- 
night, when  these  five  men  would  leave  the 
tr^n,  and  it  is  certainly  as  reasonable  to  say 
that  the  conveniences  were  for  their  com- 
fort after  the  car  should  reach  its  destination 
as  for  them  to  occupy  it  «n  route,  and  we 
think  more  so,  considering  the  dangerous 
position  of  the  car  in  the  train.  But  other 
evidence  equally  undisputed  is  to  be  consid* 
ered.  It  is  to  bie  kept  in  mind  that  no  one 
testifies  that  it  was  the  duty  of  Scott  to  ride 
in  this  car,  to  care  for  the  property.  His 
wife  says:  "My  husband's  duty  was  to  look 
after  and  care  for  the  scenery  used  by  the 
company  and  transported  in  their  car."  He 
had  and  surrendered  to  the  conductor  first 
class  tickets,  entitling  him  and  the  men  with 
him  to  seats  in  the  passenger  coach.  These 
tickets  were  taken  from  him  in  the  car 
where  he  was  injured.  The  conductor,  when 
taking  the  tickets,  told  them  "that  they  must 
not  ride  there;  that  it  was  not  a  safe  place 
to  ride;  and  it  was  against  the  rules  of  the 
company."  He  said  "he  didn't  want  to  go 
back  in  the  train  to  ride,  because  he  had  got 
to  get  up  too  early  in  the  morning,  going  to 
Cedar  Bapids. "  We  think  the  answer  of  the 
deceased  quite  important  in  this  connection, 
as  indicating  his  idea  of  his  duties  as  to  oar- 
ing for  the  property,  or  his  right  to  ride  in 
the  car.  But  be  does  not  assign  any  duty  or 
right  as  his  reason,  but  if  be  went  back  in 
the  train  "  he  had  to  get  up  too  early. "  This 
is  as  undisputed  as  any  other  fact  in  the  case. 
It  is  unreasonable  to  suppose  the  company 
would  contract  for  men  to  ride  and  sleep  in 
such  a  place  without  some  special  duty  re- 
quired it,  both  on  account  of  the  location  of 
the  car  in  the  train,  and  of  the  c«r^  beings 
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loaded  with  heavy  loose  article^,  adding  much 
to  the  danger  in  case  of  accident.  Some- 
thing is  said  in  argument  as  to  which  party 
has  the  burden  to  show  the  character  of  the 
contract.  We  thinlc  in  such  a  case  it  is  witli 
the  plaintiff.  The  plaintiff's  claim  as  to  in- 
testate's right  to  be  in  a  place  of  such  danger 
makes  an  exception  to  the  general  contract 
of  carriage,  and  he  assumes  the  burden  to 
show  it.  We  think  there  is  no  testimony  to 
justify  a  finding  by  the  jury  that  the  defend- 
ant contracted  to  carry  plaintiff's  intestate  in 
the  car  in  question. 

2.  Js  there  testimony  upon  which  a  finding 
can  rest  that  the  deceased  was  in  the  car 
with  the  consent  of  the  conductor  in  charge 
of  the  train?  Little  need  be  said  on  the 
question.  Let  it  be  conceded  that  if  there, 
by  the  consent  of  the  conductor,  his  negli- 
gence was  excused,  wliat  are  the  facts?  We 
merely  refer  to  the  statements  of  the  conduc- 
tor as  shown  in  the  other  division  of  this 
opinion.  We  think  it  is  true  that  thereafter 
the  conductor  knew  these  men  were  in  that 
car,  and  that  is  claimed  as  a  consent  that 
would  make  the  company  liable.  While  it 
might  be  construed  as  a  consent  for  them  to 
remain  at  their  peril,  notiiing  more  could  be 
claimed  for  it.  He  had  warned  them  of  the 
danger;  had  informed  them  that  they  were 
violating  the  rules  of  the  company,  and  that 
they  must  not  ride  there.  What  more  could 
a  conductor  have  done,  except  to  force  ihem 
out?  It  is  plainly  manifest  that  these  men, 
after  this  warning,  remained  there  to  take 
their  chances,  and  it  proved  as  to  some  a  sad 
experience.  The  rules  of  the  company  re- 
quired the  conductor  to  caution  men  when 
in  dangerous  places  on  the  train.  The  rule 
is  a. judicious  one,  and  in  this  case  was  faith- 
fully observed.  We  do  not  think  it  neces- 
sary for  the  conductor  to  repeat  the  warning, 
or  to  "remonstrate,"  as  suggested  in  argu- 
ment. Such  a  warning  ought  to  be  suffi- 
cient for  any  prudent  man.  We  tliink  the 
verdict  is  so  wanting  in  testimony  for  its 
support  that  tlie  district  court  should  have 
granted  a  new  trial  on  defendant's  motion. 

Beversed. 


Bonn  v.  City  of  Deb  Moines. 

(Supreme  Court  of  lovxi.    June  S,  1889.) 

JTbolioikoi — DxTBcnva  Sidiwalks. 

1.  In  an  action  for  damages  tor  personal  inju- 
ries, where  plalnUiTs  physician  testifies  that  she 
ha*  received  an  internal  Injury  from  which  she  will 
probably  never  recover,  and  which  will  give  rise 
to  nervous  trouble,  there  is  snffioient  evidence  that 
the  injury  complained  of  is  permanent  to  justi^ 
the  admission  of  tables  showing  her  expectation 
of  life. 

8.  The  injnry  oomplalned  of  was  caused  by  step- 
ping on  a  broken  plank  in  defendant's  sidewalk. 
It  appeared  that  this  plank  had  been  in  a  oraoked 
or  partly  broken  condition  for  four  weeks  before 
the  accident;  that  the  defect  had  been  observed 
by  many  persons,  and  could  be  seen  at  a  distance 
&t  16  feet.  SeUi,  that  there  was  sufficient  evi- 
dence of  want  of  due  care  on  part  of  defendant  in 
not  repairing  the  defect  to  require  the  jury  to  de- 
termine the  question  of  defendant's  liability  on 
aooount  of  it. 


t.  A  witness  who  helped  plaintiff  up  after  her 
fall,  testified  as  to  a  defective  plank  at  the  place 
where  she  was  lying  when  found;  and  there  was 
no  serious  controversy  as  to  that  place,  nor  as  to 
the  location  of  the  deiecttve  plank,  which  was  the 
only  defect  in  that  part  of  the  sidewalk.  Held, 
that  defendant  had  no  ground  to  object  that  the 
witness  did  not  sulSciently  identify  the  partionlar 
defect  which  caused  plaintiff  to  tall. 

Appeal  from  district  court,  Polk  county; 
JosiAH  Given,  Judge. 

Action  to  recover  damages  for  personal  in- 
juries caused  liy  a  defective  sidewalk.  There 
was  a  trial  by  jury,  and  a  verdict  and  judg- 
ment in  favor  of  plaintiff.  The  defendant 
appeals. 

Detii'k  <t  McMartin,  and  Hugh  Brennan. 
for  appellant.    O.  O.  Peterson,  for  appellee. 

BoBiNSON,  J.  On  the  24th  day  of  May, 
1886,  the  plaintiff  fell  on  a  sidewalk  in  Des 
Moines,  and  sustained  serious  injuries.  She 
claims  that  her  fall  and  the  resulting  inju- 
ries were  caused  by  a  defect  in  the  sidewalk, 
for  which  defendant  is  responsible. 

1.  Appellant  complains  of  the  introduction 
in  evidence  of  tables  to  show  plaintiff's  ex- 
pectation of  life  at  the  time  of  her  injury, 
on  the  alleged  ground  that  her  injuries  were 
not  shown  to  be  permanent.  As  to  that 
there  was  a  conflict  in'  the  evidence.  The 
physician  who  has  treated  the  plaintiff  since 
l)er  injuries  were  received  testified  that  she 
received  an  internal  injury  from  which  she 
will  probably  never  recover;  that  a  part  of 
that  was  chronic  enlargement  of  the  uterus, 
which  was  permanent,  and  would  give  rise 
to  nervous  trouble.  In  our  opinion  there 
was  sufficient  evidence  to  authorize  the  ad- 
mission of  the  life-tables. 

2.  The  sidewalk  in  question  was  made  of 
pine  planks  six  inches  wide,  two  inches 
thick,  and  six  feet  long,  laid  across  three 
stringers.  One  of  the  planks  was  cracked, 
or  partially  broken.  When  the  broken  part 
was  stepped  upon,  it  would  give  way,  but 
would  return  to  its  usual  position,  a  little 
below  the  general  level  of  the  walk,  when 
the  pressure  was  removed.  Ordinarily  it 
might  escape  the  notice  of  a  casual  observer. 
Appellant  insists  that  its  condition  was  not 
such  as  to  make  defendant  chargeable  with 
notice  of  it.  The  evidence  tends  to  show 
that  the  defect  had  existed  four  weeks  or 
more  before  plaintiff  was  injured;  that  it 
was  known  to  numerous  people  who  used 
the  walk,  and  could  be  seen  at  a  distance  of 
10  or  15  feet.  There  was  sufficient  evidence 
of  want  of  due  care  on  the  part  of  defendant 
in  repairing  the  defect  to  require  tlie  Jniy  to 
determine  whether  or  not  it  was  liable  on  ac- 
count of  it. 

3.  Complaint  is  made  that  some  of  the 
witnesses  did  not  sufficiently  Identify  the 
particular  defect  in  the  walk  which  caused 
plaintiff  to  fall.  The  one  of  whom  most 
complaint  is  made  helped  plaintifl  up  after 
her  fall  and  testified  as  to  a  detective  plank 
at  the  place  where  she  was  lying  when  found. 
There  was  no  serious  controversy  as  to  that 
place,  nor  as  to  the  location  of  the  defective 
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plank.  The  case  of  Hoyt  t.  Dee  Moines,  41 
N.  W.  Rep.  63,  1b  not  in  point  No  preju- 
dice could  have  resulted  from  the  evidence 
of  which  complaint  is  made.  There  was  but 
one  defect  In  the  part  of  the  walk  to  which 
the  evidence  was  directed. 

4.  Portions  of  the  charge  to  the  Jury  are 
criticised  by  appellant.  Taken  as  a  whole, 
we  think  the  charge  was  fair  to  defendant, 
and  not  misleading.  The  instructions  asked 
by  appellant,  so  far  as  correct,  were  in  sub- 
stance given  in  the  charge  of  the  court.  We 
discover  no  error  in  refusing  them,  nor  in  any 
otlier  ruling  of  which  complaint  is  made. 
The  judgment  of  the  district  court  Is  af- 
firmed. 


KiMBAix,  Intervener,  v.  Oafford  tt  at. 

{Supnme  Court  of  Iowa.   June  8, 1889.) 

Saib— Validitt. 

A  loan  oompsny  had  In  its  hands,  at  the  time 

a  receiver  of  its  property  was  appointed,  certain 

bonds  and  mortgages  payable  to  it,  given  lor  loans 

negotiated  by  it  as  agent  for  the  borrowers,  the 

money  loaned  having  been  advanced  by  intervenor 

Srior  to  the  exeontlon  of  the  papers,  but  after  he 
ad  approved  the  parUoular  loans  in  question, 
and  pud  over  by  the  oompany  to  the  borrowers. 
Held,  that  the  money  so  advanoed  was  not  in  the 
nature  of  a  general  deposit,  but  that  the  transao- 
tion  was  a  valid  affreement  to  accept  specified 
property,  made  before  it  oame  into  existence,  and 
that  intervenor  was  entitled  to  the  bonds  and  mort- 
gages as  against  the  receiver. 

Appeal  from  district  court,  Polk  county; 
JosiAH  GiVKN,  Judge. 

On  the  Slst  day  of  July.  1885,  the  Dee 
Moines  National  Bank  filed  its  petition  at 
law,  chkiming  from  the  American  Mortgage 
&  Investment  Cktmpany  the  sum  of  ClOiO^, 
alleged  to  be  due  on  two  accepted  drafts. 
On  the  same  day  it  commenced  in  the  same 
court,  and  against  the  same  defendant,  a  suit 
in  equity  in  aid  of  the  action  at  law,  and  pro- 
cured the  appointment  of  S.  B.  Gafford  aa 
receiver  of  the  property  of  said  oompany. 
On  the  4th  day  of  April,  1887,  J.  F.  Kimball 
intervened  in  the  equitable  action,  claiming 
to  be  tlie  owner  of  certain  bonds  and  mort- 
gages which  had  passed  into  the  hands  of  the 
receiver,  and  asking  equitable  relief.  inolud> 
ing  an  order  to  turn  over  to  bim  the  property 
in  question.  The  receiver  answered  Kim- 
ball's petition  of  intervention.  A  trial  on 
the  merits  resulted  in  the  dismissal  of  Kim> 
ball's  petition,  and  in  a  judgment  in  favor  of 
the  receiver  for  costs.    Kimball  appeals. 

Gateh,  Connor  A  Weaver,  for  appellant. 
Kauffman  <ft  Sttemtey,  for  appellee. 

BoBiNSON,  J.  This  proceeding  arose  in 
tbe  equitable  action  of  Uie  Des  Moines  Na- 
tional Bank  v.  American  Mortgage  &  Invest- 
ment Company,  and  is  properly  a  part  of  it. 
Joseph  Gafford  and  others  also  intervened  in 
that  action,  but,  since  their  intervention  pre- 
sents no  question  which  needs  to  be  deter- 
mined in  disposing  of  this  appeal,  their 
claims  will  not  be  considered. 

It  appears  that  the  American  Mortgage  A 
Investment  Company  was  engaged  in  the 


business  of  making  loans  and  selling  securi- 
ties. It  had  an  office  in  Des  Moines,  and  an- 
other in  Boston.  One  of  the  methods  it 
adopted  in  making  loans  was  substantially 
as  follows:  The  borrower  was  required  to 
sign  an  application  for  a  loan,  naming  the 
company  as  its  agent  to  procure  it.  The  ap- 
plication, when  signed,  was  designed  to  show 
tbe  name  and  address  of  the  U>rrower,  the 
amount.of  money  he  desired,  the  rate  of  in- 
terest he  expected  to  pay,  the  time  of  matu- 
rity of  the  loan,  his  financial  condition,  the 
description  and  value  of  the  land  he  intended 
to  mortgage  to  secure  the  loan,  and  the  kind 
and  value  of  the  buildings  thereon ;  also  other 
facts,  which  need  not  be  mentioned.  Tbe 
application  was  received  from  the  borrower 
at  the  Des  Moines  office,  and  a  copy  thereof 
was  sent  to  the  Boston  office.  The  persons 
in  charge  of  the  Boston  office  would  then  aU 
tempt  to  procure  a  purchaser  for  the  loan  oa 
tbe  showing  made  by  the  application,  and  the 
reports  of  the  appraisers  and  inspector  of  the 
property  which  accompanied  and  formed  • 
part  of  it.  If  the  application  was  approved, 
and  a  purchaser  found,  a  bond,  with  Interest 
coupons  attached,  payable  to  the  company, 
was  made,  a  miNtgageseeurtng  the  same  was 
executed,  an  abstract  of  title  was  prepared, 
and  sometimes  an  insurance  policy  was  de- 
livered. Commission  notes  and  a  second 
mortgage  were  also  given  to  the  company. 
as  a  part  of  the  transaction,  to  compensate 
it  for  Its  services.  When  the  papers  were 
completed  they  were  forwarded  to  the  east- 
em  office,  and,  if  satisfactory,  were  delivered 
to  the  purchaser.  The  securities  involved  in 
this  action  are  a  bond  for  $900,  with  coupons, 
dated  June  25. 1885,  and  mortgage  securing 
the  same,  executed  by  David  S.  Sanders; 
similar  papers  of  the  same  date  for  $350, 
executed  by  Harden  Trenary;  similar  papers 
dated  June  SO,  1885.  for  •700,  executed  by 
Christopher  Hoover;  and  similar  papers  dated 
June  15,  1885,  for  $600,  executed  by  Samuel 
Gast.  On  the  11th  day  of  June.  1888,  Kim- 
ball examined  a  copy  of  the  Gast  application, 
agreed  to  take  the  loan,  and  paid  the  oom- 
pany $ti00  for  it.  On  the  22d  day  of  the  sams 
month  the  company  held  to  the  credit  of 
Kimball  $1,300,  which  he  had  advanoed  for 
securities  he  had  not  received.  On  that  day 
he  examined  copies  of  the  applications  of 
Sanders,  Hoover,  and  Trenary,  agreed  to  take 
the  loans,  and  paid  the  company  the  twlanca 
in  its  hands,  and  $650  in  sddi^ion  therefor. 
At  that  time  the  Trenary  application  was  for 
but  $325;  but  it  was  agreed  that  the  loan 
should  be  made  for  $350,  and,  if  that  was 
not  done,  that  the  difference  should  be  ad- 
justed. The  matter  of  interest  was  sJso  to 
be  adjusted  when  the  papers  were  delivered. 
The  four  loans  specified  were  made  accord- 
ing to  tbe  method  we  have  indicated,  but  the 
papers  were  never  delivered  to  Kimball,  al- 
though the  loans  were  complete,  and  the  money 
was  paid  to  the  borrowers.  They  fell  into 
the  hands  of  the  receiver,  and  the  Gast  loan 
and  some  interest  on'  the  Sanders  loan  hart 
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been  eollpcted  bj  him.  It  is  claimed  hj  ap- 
pellee that  the  money  paid  by  appelbint  to 
the  company  was  in  the  nature  of  a  general 
deposit;  that  he  had  not  purchased  any  of  the 
paper  in  controTerey  when  the  receiver  was 
appointed,  and  bad  made  no  agreement  which 
inade  him  liable  to  take  it,  or  any  part  of  it; 
and  that  he  ia  now  only  a  general  creditor  of 
the  company.  But  the  evidence  shows  quite 
clearly  tliat  be  agreed  to  take  the  identical 
paper  in  controversy,  and  that  he  paid  for  it 
when  the  agreement  was  made,  leaving  for 
adjustment  oei'tain  matters  of  minor  impor- 
tance. It  is  trne,  if  the  papers  had  not  been 
executed  in  accordance  with  tlie  application 
and  his  agreement,  or  if  they  had  been  de- 
fective in  any  respect,  he  could  not  have  been 
compelled  to  accept  them;  but  there  ia  do 
qoestion  of  tbaJt  kind  in  this  ease.  The 
toansaction  between  Kimball  and  the  com- 
pany was  in  effect  an  agreement  by  which 
be  agreed  to  accept  certain  property  not  then 
in  existence,  but  which  the  company  agreed 
to  procure  and  deliver.  It  is  the  settled  law 
of  this  state  that  such  an  agreement  is  viUid, 
and  will  be  enforced.  Wheeler  t.  Becker, 
68  Iowa,  724, 28  N.  W.  Hep.  40,  and  cases 
ttierein  cited.  See,  also,  1  Benj.  Sales,  §§ 
81,  83;  2  Story.  Eq.  Jar.  §  1040;  Pennock 
Y.  Coe,  23  How.  117.  The  appellant  has  a 
special  property  in  the  secnrities  in  contro- 
versy which  the  appointment  of  the  receiver 
did  not  divest,  and  which  a  court  of  equity 
will  protect.  No  adverse  rights  have  been 
acquired  by  third  parties,  and  we  are  of  the 
opinion  that  appellant  is  entitled  to  the  re- 
lief which  he  demands.  The  receiver  shonld 
surrender  so  much  of  the  paper  in  contro- 
versy as  has  not  been  paid,  and  should  pay 
to  appellRnt  all  moneys  coUcoted.  A  decree 
will  be  entered  in  accordance  with  our  con- 
dusious.    Reversed. 


RiOHABDS  «.  KhIGQT. 

(Supr«m«  Court  of  Iowa,    lane  8, 1689.) 

HoRTOAaSS— FOKICLOSUBB. 

1.  Plaintiff  obtAined  a  sheriff's  deed  under  a  fore- 
dlosare  sale,  on  Angnst  SSd.  A  tenant  of  Out 
mortgagor  bad  la  tbe  spring  plaated  the  land  in 
oom.  Held,  that  tbe  crop,  which  was  fully 
matured  on  August  2Sd,  though  not  yet  severed 
from  the  land,  belonged  to  tbe  tenant,  as  against 
(dalatiff. 

3.  Where,  in  suoh  oata,  the  point  in  dispute  is 
whether  the  crop  had  matured  in  August,  ques- 
tions to  farmers  ss  to  whether  they  "considered" 
the  crop  matured  at  tbat  time  are  not  open  to  the 
objection  tbat  the/ Shoold  have  called  for  the  facta 
as  to  tbe  maturity. 

8.  Where  com,  estimated  as  a  certain  number  of 
bushels,  taken  on  replevin,  ia  sold  by  the  sheriff 
for  a  fixed  price,  defendant  is  not  estopped  from 
showing  tbat  the  qaantity  was  underestimated, 
and  the  price  too  low,  in  the  absence  of  any  agree- 
ment on  his  part  to  accept  the  sheriff's  estimate 
and  price. 

4.  Wbers  the  only  onestlon  was  whether  the  crop 
was  matured  at  tbe  delivery  of  the  sheriff's  deed, 
and  the  court  charged  that  unless  suoh  was  the 
case  the  crop  belonged  to  the  plaintiff,  the  refusal 
of  an  Instruction  that,  when  a  tenant  plants  a  crop 
Icnowing  that  Ills  landlord's  rights  wUl  expire  hi- 
fore  the  crop  matures,  be  does  it  at  bis  peril,  did 
not  prejudice  plaintilL 


S.  A  stmileBiental  abstiact,  filed  bv  appellee  to 
oorreot  bis  abstract  in  respects  in  which  appellant 
alleged  it  to  be  deficient,  will  not  be  stricken  from 
the  files  on  appellant's  motion,  because  not  flledin 
time. 

Appeal  from  district  coort,  Carroll  county; 
J.  H.  Maoombek,  Judge. 

This  is  an  action  of  replevin  for  a  quantity 
of  com.  There  was  a  trial  by  jury,  and  a  ver- 
dict and  judgment  for  the  defendant.  Plain- 
tiff appeals. 

jDhn  Brovm  and  F.  M.  Potoers,  for  appel- 
lant   Afaoomber  di  Son,  for  appellee. 

BoTHROOK,  J.  1.  It  appears  from  the 
pleadings  and  evidence  that  the  eorn  in  ques- 
tion was  niised  upon  certain  land  in  Oarroll 
county,  in  the  year  1887.  The  land  at  one 
time  belonged  to  one  Trull,  who  mortgaged 
it  to  Jennie  C.  Richards,  the  plaintlfl  herein, 
to  secure  the  payment  of  a  dibt.  An  action 
of  foreclosure  was  had,  and  tbe  land  was  sold 
to  the  plaintifiF  upon  foreclosure,  and  a  sher- 
iff's deied  was  made  and  delivered  to  her  on 
the  23d  day  of  August,  1887.  In  the  spring 
of  that  year  the  defendant  leased  part  of  the 
land  of  Trull,  and  planted  it  in  com.  The 
corn  was  cultivated  by  the  defendant,  »nd  on 
the  9th  day  of  October,  1887,  the  plaintiff 
commenced  this  action,  in  which  she  claimed 
that  the  corn  was  her  property,  becaose  the 
ownership  thereof  passed  to  her  with  the  title 
to  the  land  at  the  date  of  the  conveyance  to 
ber  on  tlie  said  28d  day  of  Angnst  It  was 
held  in  Hecht  v.  Dettman,  56  Iowa.  67P,  7  N. 
W.  Rep.  495,  10  N.  W.  Rep.  241,  that,  as  be- 
tween the  purchaser  of  land  at  a  foreeloeare 
sale  and  a  tenant  of  the  mortgagor,  tbe'atter 
is  entitled  to  crops  grown  by  him  which  are 
matured  at  the  time  tbe  sheriff's  deed  is  ex- 
ecuted, though  not  yet  severed  from  theLmi. 
This  oase  was  followed  and  approved  in 
Everingham  v.  Braden,  58  Iowa,  188. 12  N. 
W.  Rep.  142,  and  It  was  therein  farther  held 
that  the  tenant's  title  to  the  crop  was  not  af- 
fected by  the  foreclosure  until  the  execution 
and  delivery  of  the  sheriff's  deed,  atthoagfa 
the  purchaser  at  the  sheriff's  sale  was  en- 
titled to  tbe  deed  before  it  was  aetuidly 
made.  Tbe  question  presented  to  tbejaiy 
for  its  determination  in  ttds  case  was  whether 
the  com  in  eontrovecsy  was  matured  on  tbe 
28d  dsy  of  August,  1887.  On  this  question 
farmers  who  had  seen  tlie  com  were  called  as 
witnesses  from  all  the  country  round,  and 
there  was  a  wdl-defined  oonftict  in  their  tes- 
timony OB  the  qoestion.  It  Is  unnecessary 
to  repeat  the  evidence  here.  It  is  sulflcient 
to  say  that  the  jury  was  warranted  in  finding 
t>hat  the  com  was  planted  in  April;  tbat 
it  was  a  remarkably  early  season;  and  that  at 
the  time  named'  it  was  fully  matured,  and  no 
longer  demanded  nurture  from  tbe  soil. 

2.  In  the  coarse  of  tbe  examination  of  the 
witnesses,  objections  were  made  to  certain 
questions,  and  answers  thereto,  and  rulings 
made  npon  the  objections  by  the  court  of 
which  the  plaintiff  complains.  One  wltnen 
was  asked  this  question:  "Dont  farmers 
consider  com  mature  when  it  ia  fit  to  cat 
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up?"  Another  was  aB^ed:  "Yon  may  state 
to  the  juijr  wbethef  or  not  yon  consider  the 
com  mature  at  that  time."  Objections  to 
these  questions  were  overraled.  We  do  not 
think  it  neoessary  to  set  ont  the  numerous 
other  objections  which  were  made.  We  have 
given  these  as  a  sample  for  the  purpose  at 
showing  that  they  were  all  without  prejudice 
to  the  appellant.  Th<>  argument  upon  the 
two  objections  above  cited  is  that  the  ques- 
tion was,  not  whHt  was  considered  by  farm- 
ers, but  what  the  fact  was  as  to  the  maturity 
of  the  crop.  It  is  apparent  that  there  should 
be  no  reversal  on  account  of  these  rulings. 
The  use  of  tlie  word  "consider"  neither  mis- 
led the  jury  nor  the  witnesses.  In  the  con- 
nection in  which  tlie  word  occurs  in  the 
queations  it  is  osed  as  synonymous  with 
"thought"  or  "believed,"  and  is  not  objec- 
tionable. We  discover  no  etror  in  the  con- 
duct of  the  trial,  upon  rulings  as  to  the  ad> 
mission  and  exclusion  of  evidence. 

3.  The  corn  in  question  was  btken  by  the 
sheriff  upon  the  writ  of  replevin.  The  plain- 
tiff filed  an  amendment  to  the  petition,  in 
which  it  was  averred,  in  substauee,  that  after 
the  com  was  taken  by  the  officer  the  defend- 
ant. Knight,  consented  that  it  be  sold  to  one 
Armstrong  for  990,  the  price  being  25  cents 
a  bushel,  and  that  tttere  were  860  bushels, 
and  that  defendant  is  now  estopped  from  as- 
serting tlmt  there  were  more  than  360  bush- 
els, or  that  it  was  worth  more  than  25  cents 
per  bushel.  The  plaintiff  complains  because 
the  court  did  not  Instruct  the  jury  upon  the 
effect  of  this  alleged  agreement.  There  yas 
no  necessity  fur  such  instructions,  and  it 
would  have  been  improper  to  hare  given 
them,  because  there  was  no  evidence  that  the 
corn  was  sold  to  Armstrong  by  virtue  of  an 
agreement  between  the  parties.  Tlie  only 
evidence  upon  that  question  is  that  the  sher- 
iff sold  the  corn  to  Armstrong  at  an  under- 
estimate of  the  quantity,  and  that  when  Arm- 
strong ascertained  that  be  had  bouKbt  it  for 
less  tnaa  it  was  worth  he  paid  the  defendant 
$25  as  a  gratuity. 

4.  The  plaintiff  requested  ttie  court  to  give 
to tbe jury ttie following  instmction:  "Where 
a  tenant  phuits  a  crop  which  he  knows  be 
cannot  reap  before  bis  landlord's  rights  cease 
and  the  equity  of  redemption  expires,  and 
the  innd  passes  to  a  sheriff's  deed,  he  does  so 
at  bis  peril,  and  cannot  be  heard  to  com- 
plain." The  instruction  was  refused,  and 
plaintiff  excepted,  and  aasigns  tbe  ruling  as 
error.  It  may  be  that  this  iastraetion  is  cor- 
rect, as  an  abstract  proposition.  Bat  it  was 
not  errooeons  to  refuse  to  give  it  to  the  jury. 
There  is  no  evidence  that  the  defendant  knew 
that  the  plaintiff  would  take  her  deed  before 
tbe  crop  aoatured,  and  whether  she  did  so  was 
the  very  question  submitted  to  tbe  jury.  It 
was  oonoedsd  ali  through  the  trial,  and  ttie 
court  instructed  the  jury,  that,  if  tbe  crop 
was  not  matured  when  the  deed  was  deliv- 
ered, tbe  pteintifl  was  the  owner,  and  enti- 
tled to  a  verdict. 

5.  One  ground  in  the  motion  for  new 


trial  was  the  alleged  misconduct  of  appellee's 
counsel  in  offering  to  introduce  improper 
evidence  to  the  jury,  and  in  making  the  offer 
in  tbe  presence  and  hearing  of  the  jury.  It 
is  claimed  that  the  motion  should  have  been 
sustained  on  this  ground.  The  showing 
made  by  appellee's  counsel  as  to  what  oc- 
curred on  the  trial  is  a  complete  exoneration 
from  the  charge  of  improper  conduct,  and 
the  motion  was  rightfully  overruled,  so  tar 
as  this  ground  is  Involved. 

6.  Appellant  Sled  a  motion  to  strike  ap- 
pellee's abstract  and  a  supplement  thereto 
from  the  files,  because  the  abstract  does  not 
purport  to  be  an  abstract  of  all  the  evidence, 
nor  does  it  purport  to  be  an  addition  to  ap- 
pellant's abstract,  and  because  the  supple- 
ment to  tbe  abstract  was  not  filed  within 
proper  time.  The  motion  will  be  overruled. 
The  appellant  was  in  no  manner  prejudiced 
by  the  failure  to  file  the  supplemental  ab- 
stract in  proper  time.  It  was  merely  a  cor- 
rection of  appellee's  abstract  in  the  respects 
in  which  spptellHnt  claims  it  was  deficient. 
Upon  a  full  lumideration  of  the  whole  rec- 
ord, we  discover  no  good  reason  for  disturb- 
ing tbe  judgment.    Affirmed. 


HowABD  «t  al.  «.  SiQTH  et  al. 

ISupreme  Court  of  lotoa.    June  3, 1880.) 

WiLu—CoNBTaucTioN— Costs. 

1.  A  testator  bequeathed  the  nse  and  benefit  of 
all  his  property  to  bis  wife  and  minor  children  un- 
til the  Toangest  child  should  become  21  years  old, 
and  directed  a  divialoo  of  Hie  property  in  oaae 
hia  wife  should  marry  agrain.  Beld,  that  it  was 
the  intention  of  the  testator  that  his  wife  and 
minor  children  shonld  occupy  the  property  jointly 
after  his  death,  which  would  be  defeated  oy  the 
tefnsal  of  tbe  wife  to  take  under  the  will,  and  that 
on  such  refusal  the  will  could  be  enforced  only  a* 
to  the  distribution  of  the  estate. 

9.  Testator  provided  that  on  the  ha|tpening  of  a 
certain  contlnaeacy  the  balance  of  hia  estate^  after 
a  provision  for  his  widow,  should  be  divided 
equally  )>etween  his  eight  children,  except  that 
$1,000  each  shonld  be  deducted  from  the  shares  of 
A.  J.  and  A.  W.,  and  that  U.  O.  should  have  an 
eqnai  share  with  the  other  flva  Meld,  that  A.  J. 
and  A.  W.  were  each  entitled  to  oa&«lghth  of  the 
balance  to  be  divided  leas  91,000,  and  II.  C.  and 
the  other  Ave  each  took  one-eighth. 

S.  Where  a  will  is  so  ambtguooB  tliat  an  aotioa 
to  ooDstrue  It  is  neoesaary,  tiM  costs  should  IM 
paid  equally  by  all  tbe  parties  In  Interest. 

Appeal  from  district  ootut,  Marshall 
county;  J.L.  Stbvenb,  Judge. 

AcUon  to  oonatruo  a  will.  Both  parties 
appeal  from  tbe  decree  of  the  court  below. 

Henderson  di  BargratM,  tor  plaintiffs.  /. 
H.  BrcMen,  for  defendants. 

Bkoe,  J.  1.  The  plalntlfCs  were  a  son  of 
the  testator,  and  the  assignee  of  another  son, 
both  legatees  and  devisees  under  the  will. 
They  allege  that  it  is  ambiguous  and  uncer- 
tain, and  ask  that  it  be  interpreted.  The 
defendants  are  the  executor  of  the  will  and 
devisees  and  legatees  named  therein.  It  it 
in  the  following  language:  "I,  Joseph  S. 
Huwai^,  of  tbe  town  of  Liberty,  county  of 
Marshall,  and  state  of  Iowa,  bong  aware  4^ 
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the  uncertainty  of  life,  and  in  failing  health, 
butof  soand  mind  and  memory,  do  make  and 
declare  tliis  to  l>e  my  last  will  and  testament, 
in  manner  following,  to- wit:  First.  I  here- 
by give,  devise,  and  l)equeatb  unto  my  wife, 
Samantba  Howard,  and  my  Ave  minor  chil- 
dren, named  as  follows:  Jolin  J.  Howard, 
Charles  B.  Howard,  Freddie  O.  Howard, 
Chelsea  L.  Howard,  and  Isaac  E.  Howard, 
the  use  and  l>enefit8,  profits,  and  income  from 
all  of  my  property,  both  personal  and  real, 
including  lands,  horses,  cattle,  sheep,  hogs, 
and  all  other  property,  money,  or  credits 
owned  and  Icept  on  said  farm,  except  such  as 
is  necessary  to  pay  all  of  my  indebtedness, 
and  that  is  hereinafter  disposed  of  by  me. 
until  the  youngest  of  the  alMve-named  chil- 
dren shall  become  of  lawful  age.  In  the 
event  that  the  said  Samantha  Howard  should 
marry  again,  and  cease  to  be  my  widow,  she 
shall  then  only  be  entitled  to  the  use  and 
l>enefit  of  one-third  of  my  estate;  the  re- 
maining two-thirds  to  still  \»  used  for  the 
beneQt  of  the  five  minor  children,  as  above 
stated,  and  that  at  the  time  of  her  marriage 
the  said  property  shall  be  divided  and  set 
apart,  as  al)ove  stated.  Should  she  not 
marry  until  the  youngest  of  said  children 
shall  t)ecome  of  age,  then  and  at  that  time 
the  said  estate  shall  be  divided  as  follows: 
One-third  of  all  my  property,  both  personal 
and  real,  to  my  wife,  Samantha  Howard, 
and  the  remaining  two-thirds  to  \m  divided 
equal  between  all  of  my  children,  except 
that  the  amount  of  one  thousand  dollars 
shall  be  deducted  from  the  share  of  Addison 
J.  Howard,  and  also  the  sum  of  one  thou- 
sand dollars  shall  be  deducted  from  the  share 
of  the  said  Alonzo  W.  Howard,  and  Marlon 
C.  Howard,  shall  have  an  equal  share  with 
the  five  children  above  named  in  this  will. 
Second.  I  give,  devise,  and  Ijequeath,  to  my 
son  Addison  J.  Howard,  five  hundred  dol- 
lars at  my  death.  Third.  I  give,  devise,  and 
bequeath  to  my  daughter-in-law  Lucretia 
Howard,  wife  of  Alonzo  W.  Howard,  the  sum 
of  five  hundred  dollars  at  my  death.  Fourth. 
I  give  and  devise  to  Marlon  C.  Howard,  the 
sum  of  five  hundred  dollars  at  my  death; 
and,  lastly,  I  nominate  and  appoint  Henry 
G.  Smith,  of  Providence  townstiip,  county  of 
Hardin,  and  state  of  Iowa,  as  executor  of 
this  my  last  will  and  testament.  In  witness 
whereof,  I,  Joseph  S.  Howard,  to  this,  my 
last  will  and  t«Htament,  have  hereunto  set 
my  hand  and  seal  this  second  day  of  July, 
eighteen  hundred  and  eighty-six.  0886.) 
[Signed]  Josephs.  Howard.  [Seal.]''  The 
plaintiffs  pray  that  the  will  may  so  be  inter- 
preted as  to  determine  the  following  matters: 
"(1)  What  interest  said  Samantha  Howard 
has  in  the  real,  and  what  in  the  personal,  es- 
tate of  tesUtor.  (2)  What  disposition,  if 
any,  testator  has  made  of  the  fee  of  his  real 
estate  in  case  said  Samantha  Huward  shall 
remarry  before  the  youngest  of  the  minor 
defendants  attains  his  legal  majority.  (8) 
What  interest  plaintiff  Marion  C.  Howard 
has  in  the  real,  and  what  in  the  personal,  es- 


tate of  testator.  (4)  What  interest  plaintifC 
George  S.  Howard,  as  assignee  of  Addison 
J.  Howard,  lias  in  the  real,  and  wtiat  in  the 
personal,  estate  of  testator.  (5)  What  dis- 
position of  the  sum  of  t2,000  is  made  when 
it  shall  be  deducted  from  the  shares  of  Ad- 
dison J.  and  Alonzo  ^W.  Howard.  (6) 
Wli ether  the  personal  estate  of  testator  is  to 
t>e  kept  intact  upon  the  premises  where  the 
same  now  is  and  in  what  manner  it  is  to  l)e 
controlled  and  invested  during  the  minority 
of  the  five  minor  defendants.  (7)  What  dis- 
position, if  any,  has  testator  made  of  the 
fee  of  his  estate?  And  if  it  be  found  that 
said  will  is  doubtful,  uncertain,  and  not  to 
be  clearly  understood  and  readily  executed, 
that  it  be  declared  null  and  void,  and  set 
aside,  and  testator's  estate  administered  as 
intestate  property." 

2.  Attention  to  the  will  clearly  reveals  the 
purpose  of  the  testator  to  so  dispose  of  bis 
property  as  to  induce  his  wife  and  children 
to  keep  the  family  unbroken  until  the  young- 
est child  shall  become  of  age.  It  also  re- 
veals the  fact  that  the  testator  entertained 
no  purpose  of  attempting  to  do  what  the  law 
forbids,  t.  <.,  defeat  the  right  of  the  wife  to 
any  part  of  his  estate  as  is  secured  to  her  by 
law.  The  testator,  doubtless  being  advised 
of  the  law  in  this  regard,  prooeeds  to  carry 
out  his  purpose  of  keeping  bis  family  together. 
The  wife  and  children  are  to  use  and  enjoy 
the  property  Jointly.  Upon  the  marriage  of 
the  wife  this  joint  occupancy  and  use  ceases, 
and  she  is  then  to  take  one-third  of  the  prop- 
erty,— the  part  thereof  secured  to  her  by  law, 
— and  the  minor  children  are  to  continue  in 
the  joint  use  of  the  property.  When  the 
youngest  child  arrives  of  age  the  property  ia 
to  be  divided  as  prescribed  in  the  will.  It 
appears  that  the  youngest  child  is  two  yeaia 
of  age,  and  that  the  widow  refuses  to  talce 
under  the  will,  and  claims  to  take  now  one- 
third  of  the  property, — her  share  under  the 
will, — and  to  occupy  and  use  the  other  two- 
thirds  until  the  youngest  child  becoiAes  of 
age.  The  will  certainly  deprives  the  widow 
of  the  right  to  hold,  enjoy,  and  use  her  dis- 
tributive share  of  the  estate  for  a  great  many 
years.  Her  share  is  therefore  prejudicially 
affected  by  the  will,  which  the  law  will  not 
permit,  unless  she  consents  thereto.  But 
she  has  not  consented,  and  in  her  answer  in 
this  case  declares  that  she  will  not.  The  will, 
therefore,  is  inoperative  and  void  as  to  Um 
provisions  relating  to  the  wife. 

8.  Kow,  surely  the  wife  cannot  hold  her 
distributive  share  under  the  law,  and  also 
hold  under  the  will.  This  would  defeat  the 
intention  of  the  testator  by  giving  her  almo- 
lutely  one-third  of  the  estate,  and  the  use  of 
one-sixth  of  the  two-thirds  until  the  young- 
est child  becomes  of  age,  when  he  intended 
she  should  use  with  the  minor  children  the 
property;  thus  receiving  one-sixth  of  the 
whole  until  the  majority  of  the  youngest, 
when  she  should  take  her  distributive  sliare. 
The  wife's  refusal  to  take  under  the  will  ut- 
terly defeats  the  intention  of  the  teetator  as 
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to  tne  enjoyment  by  the  minor  cliildren  of  the 
whole  estate  with  their  mother  until  the  ma- 
jority of  the  youngest.  The  provision  of  the 
will  as  to  the  wife  cannot  be  enforced.  This 
defeats  the  testator's  intentions  upon  which 
Was  based  the  provisions  intended  to  keep  the 
family  together,  namely,  the  withholding  a 
distribution  of  the  property  until  the  young- 
est child  becomes  of  age.  It  appears  to  us 
that  the  provision  for  the  joint  use  of  the 
property  and  its  distribution  after  the  young- 
eat  child  becomes  of  age  must  fall  together. 
The  testator  intended  that  his  minor  cliil- 
dren and  wife  should  jointly  use  the  property 
until  the  youngest  child  became  21  years  of 
age.  But  the  wife's  distributive  share  can- 
not be  disposed  of  in  this  manner  by  the  hus- 
band. If  it  be  attempted  to  enforce  the  pro- 
visions of  the  will  as  to  the  minor  children, 
they  would  occupy  by  themselves  two-thirds 
of  the  property.  The  children  would  occupy 
the  property  under  conditions  different  from 
those  expressed  in  the  will,  and  as  well  as  to 
a  different  extent.  Tlie  intention  of  the  tes- 
tator as  to  the  joint  occupancy  of  the  prop- 
erty until  the  youngest  child  should  become 
of  age,  and  as  to  the  benefits  to  be  derived 
therefrom,  would  be  defeated.  But  the  tes- 
tator's intentions  as  to  the  distribution  of 
the  property  to  his  children  can  be  carried 
out.  The  will,  therefore,  can  be  enforced  no 
further  than  as  to  its  provisions  making  dis- 
tribution among  the  devisees  and  legatees  of 
the  will. 

4.  Alonzo  and  Addison  are  to  have  shares 
less  by  91,000  each  than  the  other  children, 
and  Marion's  share  is  to  equal  the  shares  of 
the  other  children  whose  shares  are  not  di- 
minished by  a  reservation  in  the  will.  In 
other  words,  Addison  and  Alonzo  are  to  take 
one-eighth,  less  tliOOO  each,  and  Marion  is 
to  take  one-eighth.  The  distribution  from 
these  directions  can  be  readily  made.  These 
conclusions  dispose  of  the  points  upon  which 
questions  were  raised  as  to  tlie  interpretation 
of  the  will,  both  by  plaintiffs  and  defendants. 
They  need  not  be  more  specificaliy  answered. 

5.  This  action  is  plainly  required  to  secure 
the  interpretation  of  the  will.  It  was  not 
an  necessarily  commenced.  The  costs  ought 
to  be  paid  by  the  estate,  as  all  the  parties  are 
equally  interested  in  securing  an  interpreta- 
tion of  the  will.  In  this  way  tliey  will  be 
fairly  and  justly  apportioned.  The  executor 
will  pay  the  costs  and  will  receive  credit 
therefor  in  the  settlement  of  his  accounts. 
The  conclusions  which  we  reach  require  the 
case  on  the  appeals  of  both  parties  to  be  re- 
versed. 


WlMBB  V.  ALLBAVQH. 

{Supreme  Court  of  Iowa.    Jane  8, 1889.) 

8i;.AKDEB — EnoiiroB— Inbtbuotioks — Apfbau 

1.  Where  the  alleeed  slanderous  words  are  "she 
is  ornrier  than  two  beUs, "  it  is  competent  to  show 
by  persons  who  heard  the  words  what  they  under- 
•tood  them  to  mean. 

2.  It  is  incompetent  to  ask  a  witness  if  he  under- 
stood any  language  used  by  defendant  to  have  the 


meaning  attributed  to  it  by  plaintiff,  where  it  ap- 
pears that  the  witness  did  not  hear  detendaht 
speak  the  words  complained  of. 

8.  An  instruction  that  the  words  complained  of 
will  not  warrant  the  oonstruotion  given  them  bv 
plaintiff,  though  the  Jury  should  find  that  defend- 
ant did  speak  them  of  plaintiff;  is  properly  refused, 
as  the  objection  could  have  been  taken  by  demur- 
rer or  motion  before  the  evidence  was  given,  and 
under  Code  Iowa,  |  3660,  is  waived  by  failure  to 
do  so. 

4.  An  instmetlon  as  to  punitive  and  compensa- 
tory damages,  which  states  when  each  may  be 
awarded,  is  not  objectionable,  in  that  it  fails  to 
tell  the  Jury  that  they  shall  or  shall  not  consider 
the  question  of  punitive  damages,  as  that  is  in  the 
diaoretion  of  the  jury. 

5.  Where  that  portion  of  a  charge  which  relates 
to  compensatory  damages  informs  the  jury  that 
such  damages  may  be  awarded  "when  the  wrong 
is  established,  whether  it  was  committed  maliof- 
ously— that  is,  with  an  evil  intent— or  not,"  is 
followed  by  stating  that  punitive  damages  "aire 
such  as  may  be  awarded  only  when  the  wrong  is 
shown  to  be  malicious, "  the  word  "malicious"  is 
sufBoiently  defined. 

6.  Error  cannot  be  predicated  on  an  instmotion 
as  not  sufficiently  specific,  unless  the  trial  court 
was  asked  to  make  it  more  speciflo. 

Appeal  from  district  court,  Louisa  county; 
W.  B.  Lswis,  Judge. 

Action  for  slander.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  appeals. 

Newman  A  Blake  and  R.  Caldwell,  tor 
appellant.  Arthur  Springer,  D.  N.  Bprague, 
and  E.  W.  Tatloek,  for  appellee. 

Obanobr,  J.  The  petition  charges,  in 
substance,  that  the  defendant  said  of  and 
concerning  the  plaintiff,  "she  is  a  whore;" 
and,  "She  is  ornrier  than  two  hells,  and  I 
can  prove  it, " — meaning  to  charge  her  with 
being  a  whore. 

1.  On  the  trial  the  following  testimony 
was  given  on  behalf  of  plaintiff  by  her  sister 
Sadie:  "On  January  1,  1887,  defendant  said 
to  my  sister  Bosa  that  she  was  ornrier  thaa 
two  hells.  I  was  present,  and  heard  it  at 
the  time,  (juestion.  I  will  ask  you  to  state, 
Sadie,  what  you  understood  him  to  charge  by 
that.  Answer,  I  understood  by  the  language 
used  that  he  meant  them  words  against  our 
character;  that  we  was  unchaste.  I  under- 
stood him  to  mean  by  that  that  Bosa  was  an 
unchaste  woman. "  Substantially  the  same 
testimony  was  given  by  plaintiff  and  Amanda 
Grant,  against  the  objections  of  the  defend- 
ant, and  the  rulings  are  assigned  as  error. 
It  is  charged  in  the  petition  ttiat  in  using  the 
expression  defendant  meant  to  charge  plain- 
tiff with  being  a  whore.  The  words  them- 
selves do  not  signify  that.  Without  expla- 
nation, we  regard  them  of  very  uncertain 
meaning.  Considerable  is  said  in  argument 
as  to  the  word  "ornery."  It  has  not  such  a 
place  in  the  English  language  that  any  lexi- 
cographer has  ventured  to  define  it,  or  give 
it  authoritative  recognition.  It  has  much  of 
the  impress  of  a  provincialism.  Its  use  seems 
to  be  peculiar  to  certain  localities  or  peo- 
ple. People  generally  have  beard  the  word 
used,  and  know  something  of  its  import. 
While  it  is  a  word  used  to  express  kind  or 
quality,  it  is  not  alone  applicable  to  persons. 
It  is  doubtless  never  used  to  express  ajDod 
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qualities.  Its  nse  Is  generally  to  express  tbe 
opposite.  II  does  not,  in  some  of  its  uses, 
differ  from  tlie  words  "common"  or  "mean." 
Substitute  either  of  these  words  In  the  ex- 
pression charged,  and  tbe  legal  status  would 
not  be  materially  difFerent;  and  in  such  a 
case  there  could  be  no  question  as  to  the  right 
of  the  party  to  prove  what  the  understanding 
of  the  bearers  was.  In  such  cases  the  ex- 
pressions are  ambiguous.  They  may  have 
one  meaning  or  another,  and  the  intent  and 
understanding  must  be  established  by  proof. 
McLaugliliu  v.  Bascom,  38  Iowa,  660,  and 
cases  there  cited. 

2.  Tbe  defendant's  wife  and  one  Ellen 
Mulhern  were  sworn  for  the  defendant,  and 
defendant  asked  of  each,  in  substance,  if  they 
understood  any  language  used  by  Mr.  AII- 
baugh  to  import  a  want  of  chastity.  Tbe 
question  was  objected  to  as  le;iding  and  in- 
competent, and  the  objection  was  sustained. 
The  argument  of  appellant  is  that,  if  the  un- 
derstanding of  plaintiff's  witnesses  was  ma- 
terial, that  of  the  defendant's  would  be. 
The  reasoning  is  certainly  good,  if  the  cir- 
cumstances are  the  same.  The  witnesses  for 
the  plaintiff  testified  that  they  heard  the 
^)eaking  of  the  words  charged,  and  of  their 
understanding  of  them.  The  witnesses  for 
the  defendant  each  say  they  did  not  hear  the 
words,  but  heard  other  words,  which  would 
in  no  sense  conatitule  a  cause  of  action. 
They  could  not,  of  course,  testify  as  to  their 
understanding  of  the  words  charged,  for  they 
did  not  hear  them.  It  is  not  competent  to 
prove  an  nnderstanding  as  to  other  words. 

S.  Tbe  defendant  aslied  the  court  to  give 
to  the  jury  tbe  following  instruction,  which 
was  refused,  "Tbe  court  instructs  the  jury 
that  to  say  at  a  woman  or  girl  that  "she  is 
ornrier  than  two  bells"  will  not  warrant  the 
innuendo,  meaning,  or  construction  that  she 
is  a  prostitute,  although  you  may  find  from 
tbt  evidence  that  the  defendant  did  speak  of 
and  concerning  tbe  plaintiff  the  above  words. 
Then,  upon  that  branch  of  the  case,  you  are 
instructed  that  the  plaintiff  cannot  recover, 
and  you  will  find  for  tbe  defendant."  Of 
this  refusal  the  defendant  complains.  Tbe 
instruction  merely  presents  a  question  as  to 
the  suflBciency  of  the  pleading.  The  point 
urged  was  as  manifest  on  tbe  face  of  the  pe- 
tition before  answer  as  after  the  taking  of 
tbe  testimony.  If  the  objection  could  have 
been  taken  by  motion  or  demurrer  to  the  pe- 
tition, and  was  not,  and  the  party  answered, 
and  proceeded  to  triiU,  it  was  a  waiver  of  the 
objeetion,  and  cannot  afterwards  be  raised 
by  an  instruction  to  the  jury.  Code,  §  2650. 
Printing  Co.  v.  Tucker,  78  Iowa,  755,  34  N. 
W.  Rep.  205;  Molntire  v.  Mclntire,  48  Iowa, 
511. 

4.  Complaint  is  made  of  tbe  fotlowtng  In- 
stonction  given  by  tbe  court:  "Damages  In 
oases  of  this  sort  are  of  two  classes, — com- 
pensatory and  punitory.  The  former  are 
socb  aa  are  awarded  to  compensate  the  in- 
jured party  for  the  injury  caused  by  the 
wroag,  and  must  be  only  such  as  make  just 


and  fair  compensation,  and  are  due  when  the 
wrong  is  established,  whether  it  was  com- 
mitted maliciously — that  Is,  with  an  evil  in- 
tention— or  not.  Punitory  damages  are  such 
aa  may  be  awarded  only  when  the  wrong  is 
shown  to  be  malicious,  and  are  to  be  assessed 
by  the  jury  in  their  sound  discretion,  with- 
out bias  or  feeling,  according  to  the  maligni- 
ty shown,  and  in  such  reasonable  sum  as  will 
tend  to  prevent  future  evils  of  like  kind  and 
degree. " 

Several  criticisms  are  urged  against  tbe  in- 
structions, as  follows:  (1)  "It  does  not  tell 
the  jury  that  they  shall  or  shall  not  consider 
the  question  of  exem  plary  damages. "  It  had 
no  right  to  so  tell  tbe  jury.  It  was  with  the 
jury  a  discretionary  matter.  (2)  It  is  urged 
that  the  word  "malicious"  was  not  defined 
by  the  court.  The  instruction  seems  to  de- 
fine a  malicious  act  as  one  done  with  evil  in- 
tent. If  more  was  desired,  it  should  have 
been  asked.  The  term  is  not  a  technical  one, 
but  a  word  of  frequent  and  general  use,  and 
commonly  understood.  (3)  Complaint  is 
made  as  to  the  court's  failure  to  more  spe- 
dflcally  instruct  as  to  tbe  measure  of  actual 
damage.  There  is  an  instruction  as  to  the 
measure  of  such  damage,  and,  so  far  as  it 
goes,  it  is  not  erroneous.  It  would  be  better 
if  more  specific.  Generally,  where  tbe  court 
instructs  upon  a  question,  and  a  party  desires 
it  more  specific,  he  should  ask  it,  that  the 
court  may  know  of  his  wishes  before  ver- 
dict, and  grant  or  refuse  his  request.  Where 
this  is  not  done,  the  court  will  not,  except  in 
cases  of  manifest  prejudice,  interfere.  We 
have  noticed  the  errors  assigned  and  argued, 
and  see  no  reiison  why  we  should  disturb  the 
judgment  below.    Affirmed. 


Smeu.  e.  DuBuqUB  &  S.  0.  R.  Oo. 

(Supreme  Court  of  Iowa.    Jnne  i,  1880.) 

PoBUO  Iain>B — BwAvr  luvss. 

1.  Aot  UoDg.  Bept  88,  1850,  (rrantlngr  swamp 
lands  to  the  state  of  Iowa  in  aid  ol  cartaia  rail- 
roads, beiDK  a  grant  in  prassenti,  where  the  ev- 
idence jnstifles  the  presnmptlon  that  the  lists  of 
swamp  lands  Inoludfng  the  traot  in  question  were 
duly  forwarded  to  the  geneial  land-oSce  before 
the  year  1860,  tbe  failure  of  the  proper  officers  to 
act  on  the  lists  will  not  prevent  a  person  claiming 
under  the  state  from  maintaining  an  action  in  Uie 
state  coorts  for  snoh  land. 

2.  Iowa  Bavision  1860,  |  818,  which  took  affect 
July  4, 1860,  created  a  board  of  supervisors  for 
each  county,  with  authority  to  manage  the  prop- 
erty and  business  of  the  county  in  all  CBees  whora 
there  was  no  other  provjaioa.  Sections  823, 8S1, 
provided  that  the  aot  should  not  affect  the  county 
courts  until  the  first  meeting  of  tbe  supervisors  in 
1861.  Chapter  8  of  the  Laws  of  1861  gave  tha 
board  of  supervisors  control  of  the  swamp  lands, 
and  legalized  their  acta  in  rtiaUon  thereta  Bigh- 
t«enth  Gen.  Aasem.  a  180,  rSoites  thatoonveyanoes 
of  swamp  lands  were  reqidred  to  be  executed  by  the 
county  courts,  and  legaUsed  conveyances  so  made. 
Held,  that  the  county  courts  had  authority  in  De- 
cember, 1860,  to  execute  conveyances  of  swamp 
lands. 

8.  A  proceeding  instituted  to  contest  the  right 
of  the  state  to  land  claimed  by  it  under  the  swamp- 
land grant  act  of  1850  is  not  oonolnsive  as  to  the 
rights  of  a  g^ntee  of  the  state  who  was  not  a 
party  to  the  proceeding,  and  was  not  sSEV^d  wltii 
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atttioe  of  kl«  rif  lit  to  appeal,  as  required  by  the 
ocmmlasloner  oi  the  general  land-office. 

4.  It  cannot  be  objected  that  the  Indian  title  was 
noteztingQlshed  until  a^ter  il.a  grant  to  the  state, 
as  the  Indians  had  only  the  right  of  poaaeaaton, 
subject  to  which  the  state  took  the  land. 

Appeal  from  district  court,  Webster 
county;  D.  D.  l/li&Aout,  Judge. 

Action  in  equity  to  quiet  the  title  to  real 
estate.  There  was  a  trial  on  the  aterlts,  and 
a  decree  in  favor  of  plaintiff.  The  defend- 
ant appeals. 

Thio.  Hav^ey,  for  appellant.  A.  B. 
Clarke,  for  appellee. 

BoBiNsoN.  J.  Plaintiff  olaima  title  to 
seven  40-acre  tracts  of  land,  described  in  his 
petition,  by  virtue  of  the  act  of  congress  ap- 
proved September  28,  1850.  and  acta  of  the 
general  assembly  of  tlie  state  of  Iowa,  re- 
lating to  swamp  lands.  Defendant  claims 
title  to  the  same  land  by  virtue  of  the  act  of 
congress  approved  May  15, 1856,  granting  to 
the  state  of  Iowa  certain  Linds  to  aid  in  the 
construction  of  a  railroad  from  Dubuque  to 
a  point  on  the  Missouri  river,  near  Sioux 
City,  and  other  roads,  and  by  virtne  of  the 
acts  of  the  general  assembly  of  the  state  of 
Iowa.  The  district  court  found  that  plain- 
tiff was  the  owner  of  the  land  in  question 
and  quieted  his  title  thereto  as  against  de- 
fendant. 

1.  The  fint  point  made  by  appellant  is 
that  the  district  court  hud  no  jurisdiction  of 
the  cause.  It  is  said  in  support  of  this  that 
"by  the  laws  of  congress  the  commissioner  of 
the  general  land-offlce  and  tlie  secretary  of 
the  interior  are  made  a  special  tribunal  to 
pass  upon  and  determine  whether  or  not  the 
lands  in  suit  were  of  the  character  of  lands 
granted  by  the  swamp-land  grant,  and  nntll 
they  have  passed  upon  that  question,  or  at 
least  have  refused  to  i>asB  upon  it,  the  court 
could  not  take  jurisdiction  of  that  question, 
and  oust  the  land  department  of  its  jurisdic- 
tion previously  acquired,  and  determine,  in 
the  first  instance,  the  question  whether  or 
not  these  were  swamp  lands,  and  had  been 
granted  under  the  swarap-land  grant."  The 
swamp-land  act  of  congress  of  September  28, 
1850,  was  a  grant  in  prvesenti.  Allison  v. 
Ilalfacre,  11  Iowa,  450;  Barrett  v.  Bro(^, 
21  Iowa,  147;  Railroad  Co.  v.  Drown,  40 
Iowa,  834;  Bailroad  Co.  v.  Smith,  9  Wall. 
95;  Wright  v.  Bodeberry,  121  U.  S.  488,  7 
Sup.  Ct.  Bep.  985.  That  being  true,  the 
title  to  the  lands  in  the  state  of  Iowa  con- 
templated by  the  act  vested  at  once  in  the 
state,  and  neither  oi  the  officers  named  had 
any  power  to  prevent  it.  The  state  granted 
the  lands  to  which  title  was  acquired  as 
aforesaid  to  the  respective  counties  in  which 
tbey  were  located.  Chapter  12,  Acts  4th 
Gen.  Assem.  If  the  land  in  question  was 
Bwamp  and  overflowed  within  the  meaning 
of  the  act  of  congress  referred  to,  and  if  the 
conveyance  from  Webster  county,  through 
which  plaintiff  claims  title,  is  valid,  then 
plaintiff  is  the  owner  of  the  land,  even 
though  there  may  b«  defects  in  the  docu- 


mentary evidence  of  his  title,  and  he  may 
maintain  an  action  to  determine  and  quiet 
his  interest.  Code,  g  3273;  Bankin  v.  Mil- 
ler, 43  Iowa,  20;  Bailroad  Co.  v.  Brown, 
supra.  The  evidence  justifies  the  presump- 
tion that  the  lists  of  swamp-land  selectionB 
including  the  tracts  in  controversy  were  made 
and  duly  fdrwardod  to  the  general  land-offioe 
prior  to  the  year  1860.  The  failare  of  the 
proper  officers  to  act  npon  those  lists  could 
not  defeat  the  claims  of  Webster  county  and 
its  grantees,  nor  prevent  their  seeking  a  rem- 
edy in  the  district  court. 

2.  Appellant  contends  that  plaintiff  has 
failed  to  show  a  valid  and  sufUcient  selection 
of  the  tracts  of  land  in  question  under  the 
swamp-land  acts.  The  record  evidence  as  to 
the  selection  and  character  of  the  land  Is 
substantially  the  same  as  that  held  to  be 
prima  facie  snfflclent  in  Connors  v.  Mee- 
ervey,  89  N.  W.  Bep.  388.  The  phdntiff 
also  submitted  the  testimony  of  witnesses 
which  shows  quite  satisfactorily  that  the  laml 
is  swamp  and  overflowed  wiUiin  the  mean- 
ing of  the  swamp-land  acts.  Defendant  in- 
troduced a  certified  copy  of  proceedings  had 
and  evidence  given  b^ore  the  register  and 
receiver  of  the  United  States  land-office  at 
Des  Moines,  in  January,  1878,  in  an  alleg^ 
contest  as  to  the  character  of  the  land  in  con- 
troversy. The  purpose  of  defendant  in  in- 
troducing the  copy  does  not  clearly  appear, 
bat,  treating  it  as  evidence  of  the  character 
of  that  land,  it  fails  to  rebut  the  showing 
made  by  plaintiff. 

3.  The  conveyance  from  Webster  county, 
through  which  plaintiff  claims  title,  was  ex- 
ecuted by  the  county  court  on  the  24th  day 
of  December,  1860.  It  is  contended  by  appel- 
lant that  at  that  time  the  power  to  sell  and 
convey  svramp  lands  was  vested  in  the  board 
of  supervisors,  and  not  in  the  coanty  court 
or  county  judge.  Chapter  46  of  the  Acts  of 
the  Eighth  Oeneral  Assembly  took  effect  on 
the  4th  day  of  July,  1860.  It  provided  for  a 
board  of  supervisors  in  each  county,  and 
gave  to  it  the  care  and  management  of  the 
property  and  business  of  the  county  in  all 
cases  where  no  other  provision  shall  be  made. 
Bevision  of  1860, 6  812.  (11.)  It  did  not.  in 
terms,  take  from  the  ooun(7  courts  and  coun- 
ty judges  the  powers  they  had  previously  ex- 
ercised by  law  in  regard  to  swamp  lands.  It 
provided  that  the  first  election  thereunder 
should  Imi  held  at  the  general  election  of 
1860,  and  that  it  should  not  affect  such 
courts  or  judges  until  the  first  meeting  of  the 
board  of  supervisors  in  1861.    Bevfiion  of 

1860,  §§  323,  324.  The  general  assembly 
has  at  least  twice  construed  it  as  not  giving 
to  the  boai'ds  of  supervisors  the  authority  in 
question.  Chapter  8,  Acts  of  the  Extra  Ses- 
sion of  the  Eighth  General  Assembly,  held  in 

1861,  gave  to  the  boards  of  supervisors  con- 
trol of  the  swamp  lands,  and  legalized  their 
acts  in  relation  to  them.  Chapter  180,  Acts 
18th  Qen.  Assem.,  recites  that  by  the  Be- 
vision of  1860  conveyances  of  swamp  lands 


were  required  to  be  executed  by  the  county 
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court,  and  legalized  conTeyances  by  county 
judges  and  county  courts.  We  are  of  the 
opinion  that  the  construction  adopted  by  the 
general  assembly  was  authorized,  and  should 
be  sustained.  Repeals  by  Implication  are 
not  favored;  and  the  act  of  1861,  following 
so  soon  the  act  of  1860,  isoonvincing  evi- 
dence that  the  last-named  act  was  not  de- 
signed to  talce  from  the  county  courts  and 
county  judges  control  of  the  swamp  lands. 
The  deed  of  Webster  county  to  plaintiff's 
grantor  recites  a  compliance  with  the  vari- 
ous requirements  of  law  in  regard  to  swamp 
lands,  and  the  evidence  strongly  corroborates 
the  recitals  of  the  deed.  In  our  opinion,  the 
claim  of  defendant  that  a  sale  and  convey- 
ance of  the  land  in  controversy  have  not 
been  shown  is  not  well  founded. 

4.  It  is  shown  that  proceedings  by  appel- 
lant to  oonte<it  the  right  of  the  state  of  Iowa 
to  bold,  five  of  the  tracts  in  controversy  were 
instituted  before  the  register  and  receiver  of 
the  United  States  land-offlce  in  D«s  Moines, 
in  1876.  In  December,  1877,  a  notice  of  the 
contest,  directed  to  "the  state  of  Iowa,  the 
county  of  Webster  In  the  state  of  Iowa,  as- 
signs, and  all  other  persons  in  interest," 
was  served  on  the  register  of  the  state  land- 
office  and  the  chairman  of  the  board  of  su- 
pervisors of  Webster  county.  It  was  also 
published  four  weeics  in  a  paper  in  Webster 
county.  A  hearing  was  had  before  the  offi- 
cers of  the  United  States  land-ofllce  in  Des 
Moines  at  the  time  fixed  in  the  notice.  Evi- 
dence as  to  the  character  of  the  land  was 
taken,  and  three  of  the  tracts  in  controversy 
were  held  not  to  be  swamp  land.  That  de- 
cision was  approved  by  the  commissioner  of 
the  general  land-office.  Xo  appeal  from 
either  decision  was  tak«n.  Neither  the  state 
nor  Webster  county  appeared  at  the  heai  ing. 
The  report  of  the  register  and  receiver  shows 
that  one  "W.  N.  Meservey  appeared  on  be- 
half of  one  Thomas  Snell,  grantee  of  Web- 
ster county,"  as  to  one  tract,  but  we  do  not 
find  any  evidence  which  shows  that  he  was 
authorized  to  appear  for  plaintiff.  He  had 
acquired  the  title  under  which  be  claims 
many  years  before  the  contest  proceedings 
were  commenced,  and  was  a  non-resident  of 
the  statei  Our  attention  has  not  been  called 
to  any  provision  of  law  by  wbich  the  service 
of  notice  in  question  gave  to  the  otScers  of 
the  land-office  jurisdiction  to  determine  bis 
right  to  the  land.  But  if  it  be  admitted  to 
have  been  sufficient  for  that  purpose,  there 
is  no  competent  proof  that  he  was  ever 
served  with  notice  of  his  right  to  appeal,  as 
required  by  the  commissioner  of  the  general 
land-office.  Connors  v.  Meservey,  89  N.  W. 
Kep.  S90. 

5.  Appellant  contends  that  the  land  in 
controversy  was  not  included  in  the  swamp- 
land grant,  even  though  it  was  of  the  char- 
acter contemplated  by  that  grant,  for  the 
reason  that  the  Indian  title  thereto  was  not 
extinguished  until  after  the  year  1860.  The 
right  of  the  Indians,  however,  was  limited 
to  occupation  and  use,  and  grants  of  land  to 


which  their  title  has  not  been  extinguished 
operate  to  pass  title  to  the  soil,  subject  to 
the  Indian  right  of  occupation.  Johnson  v. 
Mcintosh,  8  Wheat.  574;  U.  8.  v.  Cook,  19 
Wall.  591,  and  cases  therein  cited;  Howard 
V.  Moot.  64  N.  Y.  270.  The  right  of  posses- 
sion, wlien  abandoned  by  the  Indians,  vests 
at  once  in  the  owner  of  the  fee.  Cherokee 
Nation  V.  State  of  C}eorgia.  5  Pet.  17;  U.  S. 
V.  Cook,  sapra.  We  are  of  the  opinion  that 
the  title  to  the  land  in  question  passed  to 
the  state  of  Iowa  by  virtue  of  the  swamp- 
land grant  of  1850,  and  that  the  right  of  pos- 
session vested  in  the  owner  of  the  fee  when 
the  Indian  tribes  relinquished  their  right  to 
the  land.  Several  of  the  questions  discussed 
by  counsel  were  disposed  of  by  the  opinion 
in  Connors  v.  Meservey,  supra,  and  need  not 
be  specially  considered  here.  The  decree  of 
the  district  court  is  affirmed. 


Borland  e.  Chicago,  M.  St  St.  P.  Bt.  Co. 

(Supreme  Court  of  Iowa.    Jane  1, 18S8.) 

lUlUtOAS    COMPAMUS— FlBBS— DSFOSITIOirS— DlS- 
CBBTIOM. 

1.  In  an  action  aminst  a  railway  oompany  for 
negligently  settiner  are  to  plaintliTs  property,  it  !• 
not  error  to  refuse  an  iostrucUon  to  tne  effect  tliat, 
aa  it  was  not  contended  tbat  the  Are  originated  on 
defendant's  right  of  way,  the  question  aa  to 
whether  the  right  of  way  was  dear  of  combnatible 
material  need  not  be  oonsldared,  when  neither  in 
the  pleadings  nor  the  evidenoe  has  any  reference 
been  made  to  the  condition  of  the  right  of  way. 

2.  A  stipulation  that  a  deposition  taken  in  an- 
other action  may  be  Introduced  by  plaintiff,  sub- 
ject to  snch  objections  ■•  might  have  been  made 
in  the  action  ut  which  It  was  taken,  will  not  au- 
thorize its  introduction  by  defendant. 

8.  Under  Code  Iowa,  {  213,  par.  8,  a  statement  by 
counsel  for  defendant  that  it  had  been  orally 
agreed  between  him  and  plaintiiPs  counsel  that 
said  deposition  could  be  used  by  defendant,  which 
is  denied  by  the  opposing  counsel,  is  not  sufficient 
to  require  we  deposition  to  be  admitted. 

4.  The  ruling  of  the  court  below  in  refusing  to 
permit  the  reading  of  the  deposition,  even  it  ap- 
parently erroneous,  will  not  be  reversed  nnlesa 
the  record  shows  tbat  the  statement  of  counsel 
was  the  only  evidenoe  introduced  on  that  question. 

6.  Under  such  circumstances,  a  refusal  to  grant 
defendant  a  continuance  on  tJie  ground  of  sur- 
prise, to  enable  it  to  procure  the  testimony  of  the 
witness  whose  deposition  is  excluded.  Is  not  an 
abuse  of  discretion,  and  the  judgment  will  not  be 
reversed  therefor. 

Appeal  from  district  court,  O'Brien  county; 
SooTT  M.  Ladd,  Judge. 

Action  to  recover  the  value  of  certain  baj 
in  stacks,  burned  by  a  Are  set  out  by  an  en- 
gine operated  upon  defendant's  railroad. 
Tliere  was  a  judgment  on  a  verdict  for  plain- 
tiff.   Defendant  appeals. 

Oeo.  E.  Clarke  and  Burton  Haruon,  for 
appellant.    Mtlt  U.  Allen,  for  appellee. 

Beck,  J.  1.  The  objections  to  the  judg- 
ment in  this  case  will  be  considered  in  the 
order  of  their  discussion  by  defendant's  coun- 
sel. A  deposition  had  been  taken  in  another 
case  by  the  plaintiff  therein,  who  was  not  a 
party  in  this  case.  A  stipulation  was  en- 
tered into  by  the  parties  to  this  case,  to  the 
effect  that  plaintiff  in  tbis^  case  maj  intro- 
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duce  and  ose  In  evidenoe  In  hia  behalf  the 
deposition,  subject  to  the  objection  hj  de- 
fendant which  coald  be  made  to  it  in  the  case 
in  which  it  was  taken.  The  deposition  was 
not  filed  in  this  case.  Defendant  offered  the 
deposition,  and  objection  thereto  was,  in  our 
opinion,  correctly  sustained  by  the  court. 
The  deposition  was  not  taken  nor  filed  in 
this  case.  It  was  stipulated  that  it  should  be 
received  in  this  case  on  the  part  of  plaintiff. 
No  stipulation  provides  that  the  defendant 
might  introduce  it. 

Counsel  for  defendant,  in  support  of  his 
riglit  to  introduce  the  deposition,  stated  pro- 
fessionally that  the  counsel  on  the  other  side 
stated  to  him  that  the  defendant  might  offer 
the  deposition  subject  to  objection  and  rebat- 
ting  evidence.  This  statement  is  not  admit- 
ted to  be  correct  by  the  other  side.  In  mat- 
ters of  this  kind,  we  cannot  act  upon  the 
statement  of  counsel  as  to  the  substance  or 
effect  of  an  oral  agreement  of  this  character. 
See  Code,  §  213.  par.  2.  Certainly,  for  an- 
other reason,  we  cannot  reverse  the  action  of 
the  court  below  on  the  ruling  complained  of. 
It  was  not  shown  that  the  statement  of  de- 
fendant's counsel  constituted  all  the  evidence 
upon  which  the  district  court  acted  in  decid- 
ing the  matter. 

A  motion  for  a  continuance,  on  the  ground 
of  surprise  by  reason  of  the  exclusion  of  the 
deposition,  and  consequent  failure  of  defend- 
ant to  hare  witnesses  present  to  testify  upon 
the  point  to  which  the  deposition  related,  was 
overruled.  The  ruling  is  made  the  ground 
of  objection  in  this  court,  wliich  is  not  urged 
by  counsel,  except  in  two  or  three  lines  of 
the  printed  argument.  We  think  no  abuse 
of  discretion  of  the  judge  in  overruling  the 
motion  is  shown.  He  was  better  prepared 
than  we  can  be  to  determine  the  question  of 
the  right  of  defendant  to  a  continuance  npon 
the  ground  upon  which  it  was  claimed. 

2.  The  court  in  an  instruction  stated  to 
the  jury  that  defendant  admitted  in  its  an- 
swer that  the  fire  was  set  out  by  its  engine. 
The  instruction  is  in  accord  with  the  facts. 
The  answer  denies  all  allegations  of  the  peti- 
tions, except  as  otherwise  admitted.  The 
answer  in  the  next  count  directly  and  pos- 
itively admits  that  the  Are  was  set  out  by  an 
engine,  (No.  800,)  operated  upon  defendant's 
railroad  by  one  of  defendant's  engineeis. 

3.  The  defendant  asked  the  court  to  give 
the  following  instructions:  "It  appearing 
without  controversy  that  the  fire  in  question 
started  outside  of  defendant's  right  of  way, 
the  question  of  whether  or  not  its  said  right 
of  way  was  clean  and  free  from  grass  and 
other  combustible  matter  becomes  immateri- 
al, in  considering  this  case.  Therefore  you 
need  give  the  question  of  whether  or  not  the 
•ame  was  clean  and  free  from  grass  and  oth- 
er combustible  matter  no  further  attention, 
for,  as  hereinlsefore  stated,  that  question 
would  then  be  immateriaL"  The  condition 
of  defendant's  right  of  way  was  not  put  in 
issue  by  the  pleadings,  nor  was  it  a  matter  of 
controversy  in  the  evidence,  and  neither  par- 


ty made  claim  one  way  or  the  other  based 
thereon.  The  court,  therefore,  properly  re- 
fused the  instruction,  thus  wholly  witlihold- 
Ing  from  the  jury  a  matter  that  neither  par^ 
ty  bad  attempted  to  bring  into  the  case.  We 
have  considered  all  questions  discussed  by 
counsel.  The  judgment  of  the  district  court 
is  afilrmed. 


Gbatson  et  aJ.  v.  Willouohbt  et  al. 

(^preme  Court  of  Itywa.    Jnne  4, 1889.) 

KvTDAi.  BiitBrrr  Insukakob— Fravd— PiLBTisa. 

1.  Plaintiff  had  a  policy  in  a  mutual  benefit  a»- 
■oclation,  payable  at  her  death  to  her  heirs,  or  to 
herself,  if  living  and  a  member  in  g[ood  standlns 
at  a  fixed  time,  and  had  paid  her  admission  fee  ana 
assessments.  Defendants  were  the  directors  of 
the  association,  and  dissolved  the  corporation  by 
oonsolidating  it  with  another,  to  which  it  at- 
tempted to  turn  over  its  insurance.  The  latter 
corporation  refused  to  issue  a  policy  to  plaintiff  in 
lieu  of  the  one  held  by  her,  alleging  that  she  bad 
contracted  a  disease  rendering  her  uninsurable, 
Code  Iowa,  S{  1071,  1073,  provide  that  InteoUonai 
fraud  by  persons  having  the  management  of  a  cor- 
poration, such  as  the  diversion  of  the  assets  from 
their  proper  uses,  whereby  Insuffloieut  funds  re- 
main to  meet  its  liabilities,  will  constitute  a  oause 
of  action  in  favor  of  any  parson  injured  thereby. 
Held,  under  said  statute,  that  plaintiff  could  re- 
cover tor  the  damages  sustained  by  reason  of  the 
consolidation,  wliich  would  be  meaanred  by  the 
amount  she  liad  paid  Into  the  association. 

2.  The  application  for  Insurance  to  the  com- 
pany with  which  the  defunct  corporation  was  con- 
solidated would  not  amount  to  a  ratlfioation  of  the 
act  of  consolidation,  so  as  to  bar  her  action  for  dam- 
ages. 

8.  While  the  heirs  apparent  of  the  insured  are 
not  proper  parties  plaintiff  to  an  action  for  such 
damages,  their  jolnoer  with  her  Is  not  ground  for 
demurrer. 

Appeal  from  district  court,  Greene  county; 
J.  H.  Macombek,  Judge. 

In  1881  the  plaintiff  L.  B.  Grayson  joined 
an  assessment  or  benefit  association  or  life 
insurance  company,  having  its  principal 
place  of  business  at  Scranton  in  this  state. 
The  defendants  constituted  the  board  of  di- 
rectors of  said  company.  This  action  was 
brought  to  recover  damages  of  the  defend- 
ants for  fraudulently  dissolving  said  com- 
pany, by  consolidating  it  with  another  cor- 
poration, known  as  the  "Iowa  Mutual  Ben> 
efit  Association,"  at  Toledo.  There  was  a 
demurrer  to  the  petition,  which  was  sus- 
tained, and  plaintiffs  appeal. 

Baker  di  Haskina,  and  Church  A  Lov^op, 
for  appellants.  Russell  A  Tolion  and  Hott>- 
ard  db  Rote,  for  appellees. 

BoTHROCK,  J.  The  original  petition  was 
in  two  counts.  A  motion  to  strike  out  parts 
of  the  petition  was  sustained.  The  plaintiffs 
then  filed  an  amendment  and  substitute  for 
the  second  count  of  the  petition.  A  motion  to 
strike  parts  of  this  last-named  pleading, 
and  for  a  more  specific  statement,  and  to  re- 
quire the  plaintiffs  to  divide  the  same  be- 
cause it  contains  two  or  more  causes  of  ac- 
tion, was  sustained.  An  amendment  to  the 
substituted  count  was  Bled.  The  defendants 
moved  to  strike  this  last-named  amendment, 
because  it  did  not  divide  the  amended  count 
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2,  and  to  strike  the  original  count  2  o<  the 
petition.  The  court  sustained  the  motion. 
The  defendants  then  demurred  to  the  peti- 
tion. The  demurrer  was  sustained.  The 
pls^ntifls  elected  to  stand  on  the  petitiKm,  and 

If  we  wwe  to  set  out  the  pleadings,  mo- 
tions, and  demurrer  as  they  are  presented  in 
the  abstract,  the  general  reader  would  be  un- 
able, without  the  most  careful  consideration, 
to  determine  Just  what  the  parties  claimed 
as  their  rights,  and  what,  if  anything,  the 
various  rulings  of  the  courtdetermined.  We 
will  endeavor  to  give  the  substance  of  the 
plaintiffs'  claim.  It  appears  that  the  defend- 
ants were  the  directors  of  a  corporation 
known  as  the  "Cosmopolitan  Mutual  Bene- 
fit ABsociatlon,"  which  was  a  Hfe  insurance 
company  on  the  assessment  plan.  The  plain- 
tifC,  Mrs.  L.  B.  Grayson,  became  a  member 
of  the  company  by  applying  for  a  certificate 
on  the  IStli  day  of  February,  1884.  By  the 
terms  of  this  certificate  the  life  of  Mrs.  Gray- 
son was  insured  for  the  sum  of  83,000,  pay- 
able at  her  death  to  her  hdrs,  or,  if  the  as- 
sured should  be  living  on  the  18th  day  of 
February,  1895,  and  a  member  in  good  stand- 
ing, the  said  sum  of  ^,000  should  be  paid  to 
her.  As  we  understand  the  certificate  and  the 
articles  of  incorporation,  the  payment  of  the 
amount  named  depended  upon  an  assessment 
to  be  made  fur  that  purpuce  on  the  certiii- 
cate  holders,  and  the  assessment  could  not 
exceed  a  specified  amount  on  each  member. 
In  the  year  1886  the  defendants  virtually 
dissolved  the  corporation  by  oonsoKdating  it 
^  with  the  Iowa  Mutual  Benefit  Association. 
By  this  act  the  Cosmopolitan  corporation 
ceased  to  do  business,  and  attempted  to  turn 
over  all  of  its  insurance  to  the  Iowa  Mutual 
Benefit  Company.  The  plaintiff  Mrs.  Gray^ 
son  applied  to  the  last-named  corporation  to 
transfer  her  membeishlp  to  it,  which  was  re- 
fused, on  the  ground  that  after  her  insur- 
ance was  effected  she  had  contracted  heart 
disease,  and  was  not  a  proper  subject  for  ia- 
■urance.  Up  to  the  time  of  the  consoiida- 
tioB,  Mrs.  Grayson  bad  paid  all  charges  and 
dnes,  amounting  to  $100,  and  was  a  mem- 
ber in  good  standing  in  the  company  of  which 
the  defendants  were  directors. 

It  is  charged  in  the  petition,  and  ia  the 
various  amendments  thereto,  that  the  act  of 
the  defendants  in  dissolving  the  corporation 
was  a  fraud  upon  the  rights  of  the  plaintiffs. 
It  may  be  well  to  state  here  that  it  does  not 
appear  from  the  petition  who  are  the  plain- 
tiffs other  than  Mrs.  GrUysun.  The  first 
ground  of  demurrer  is  that  there  is  a  defect 
of  parties  plaintiff,  because  other  persons  are 
joined  with  L.  R.  Grayson  as  plaintiffs.  This 
was  no  ground  of  demurrer.  It  might  have 
b«Ba  ground  for  a  motion  to  strike  out  tlie 
names  of  (he  superfluous  or  unnecessary 
parties.  We  suppose  these  parties  were  those 
whom  it  was  thought  might  be  the  heirs  of 
Mrs.  Grayson.  If  so,  they  were  wholly  uUf 
necessary,  for  there  can  l>e  no  recovery  by 
them,  toe  th*  plain  reason  that  then  is  no 


averment  anywhere  in  all  this  reeord  that 
the  Cosmopolitan  Compuny  bad  any  memlMt 
other  than  Mrs.  Grayson  subject  to  assess- 
ment wlien  the  consolidation  was  effected. 
A  claim  to  recover  damages  on  a  presump- 
tion of  membership,  and  a  presumption  that 
an  assessment  insurance  company  will  hare 
assessable  members  in  the  future,  is  rather 
too  remote,  speculative,  and  contingent  to  be 
the  foundiition  of  a  claim  for  present  dam- 
ages, and  besides  Mrs.  Grayson  has  no  hein 
as  yet.    No  one  is  heir  to  the  living. 

We  will  therefore  consider  the  case  as  a 
claim  for  damages  of  some  kind,  made  in  be- 
half of  Mrs.  Grayson.  It  is  claimed  by  coun- 
sel for  appellants  that  the  action  is  founded 
on  section  1071  of  the  Code.  That  section 
and  section  1072  are  in  these  words:  "In- 
tentional fraud  in  failing  to  comply  substan- 
tially with  the  articles  of  incorporation,  or 
in  deceiving  the  public  or  individuals  in  re- 
lation to  their  means  or  theic  liabilities,  sliall 
subject  those  guilty  thereof  to  fine  and  im- 
prisonment, or  both,  at  the  discretion  of  the 
oourt.  Any  person  who  has  sustained  injury 
from  such  fraud  may  also  recover  damage 
tlierefor  against  those  guilty  of  portiaipoting 
in  soch  fraud.  Ttie  (Uvenioa  of  the  funds 
of  the  corporation  to  other  objects  than  those 
mentioned  in  their  articles,  and  in  the  no- 
tices published  as  aforesaid*  if  any  person  ba 
thereby  injured,  and  the  payment  of  divi- 
dends which  leave  insufficient  funds  to  meet 
the  liabilities  of  the  oorporatioa,  shall  be 
deemed  such  frauds  as  will  subject  those 
therein  ooncemed  to  the  penalties  of  the  pre- 
ceding section,  and  such  dividends,  or  their 
equivalent,  in  the  hands  of  individual  sto(±- 
hoiders,  shall  be  subject  to  said  liabilities." 

Does  the  plaintiff  show,  by  the  averment* 
of  her  petition,  that  the  defendants  are  liable 
in  damages  to  her  under  these  provisions  ot 
the  statute?  It  appears  tiiat  the  defunct 
company  created  and  maintained  two  funds. 
One  was  called  the  "  beneflciaiy  fund, "  which 
conristed  of  all  moneys  collected  on  aaseas- 
meuts,  and  to  be  used  only  for  the  payment 
of  beneficiary  claims  of  members  of  the  asso- 
ciation. The  other  fund  was  the  "general 
fund,"  and  it  consisted  of  all  other  moneys. 
We  suppose  this  general  fund  was  the  pro- 
ceeds of  the  admission  fees  and  annual  dues. 
It  was  provided  ttiat  the  general  fund  should 
be  paid  out  as  ordered  by  the  board  of  direct- 
ors or  by  the  executive  committee.  It  ia 
charged  in  the  petition  that  "defendants 
herein,  as  officers  and  directors  of  the  said 
association,  abstracted  and  received  there- 
from large  sums  ot  money,  the  exact  amounts 
of  which  these  plaintiffs  are  nnaUe  to  state, 
and  that  the  said  transfer  of  the  said  Cosmo- 
politan Mutual  Bene&t  Association  to  and 
consolidation  with  the  said  Mutual  Benefit 
Assooiatkm  was  frandnlent,  and  withont  way 
authority  of  law;  and  that  bQr  reason  there- 
for, and  as  a  consideration  tlierefor,  these 
defendants  reeeived  further  large  soms  of 
Koaey,  the  exact  amounts  of  which  the 
plaintiffs  are  unable  to  states— aU  of  which 
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was  and  is  In  gross  fraud  and  violation 
of  the  rights  of  these  piaintiffs."  At  the 
first  reading  of  the  abstract  in  this  caae 
some  of  us  wera  of  the  opinion  that  tlie 
plaintiff  was  not  entitled  to  recover  jnoi-e 
than  Dooaiual  dauageB.  But  if  it  be  true 
tliat  tt>e  plaintiff  has  paid  $100,  and  has  lost 
Iier  insuranoe  b>  Jthe  acts  of  the  defendants, 
and  the  detfeodants  received  large  suras  of 
money  by  reason  of  the  consolidation,  their 
act  was  a  gross  fraud  and  the  plaintiff  ought 
at  least  to  recover  of  them  the  amount  she 
has  paid,  and  which  now  appears  to  be  whol- 
ly lost  to  her.  We  think  tnis  mnst  be  the 
extent  of  ber  recovery.  Any  further  or  other 
damages  would  Involve  an  estimate  of  what 
the  value  of  a  policy  in  an  assessment  life 
insaranee  company  will  be  several  years  in 
the  future,  or,  rather,  what  is  the  present 
value  of  a  policy  payable  in  the  fnture.  It 
is  apparent  that  no  estimate  of  its  value  can 
he  made.  It  may  (>e  worth  something  or 
nothing,  depending  entirely  upon  whether 
there  shall  be  any  assessable  members  wlien 
the  policy  shall  mature.  It  is  set  forth  as 
ground  of  demurrer  that  tha  plaintiff  is  not 
entitled  to  recover  damages  oecauae  she  rati- 
fied the  action  of  the  defendants,  by  applying 
to  the  Mutual  Benefit  Association  for  mem- 
bership in  that  corporation.  Her  application 
was  no  ratification,  such  as  to  estop  her  from 
now  asserting  any  claim  she  may  iui  ve  against 
the  defendants  for  fraud.  We  think  the  do- 
mui-rer  should  have  been  overruled.  Be* 
versed. 


Mills  FtrB.  Co.  «.  Labrabbb  et  ai. 

iSupreme  Court  q/  Iowa.  June  4, 1B89.) 
Btatmb  AXto  BxATB  Omciaas— AoTtoHs. 
The  executive  council  caooot  be  opmpeUed  to 
enter  Into  a  contract  with  one  wlio  imde  the 
lowest  Ud  for  pnbtishlng  the  supreme  oonrt  re- 
port*, and  oompUed  mr  oAsied  to  comply  witb 
Acta  iSth  a«n.  Asaem.  Iowa,e.  W,  {  4,  wUoh  pro- 
vides the  manner  In  which  the  councU  shall  let 
such  contract  to  the  peraon  making  the  proposal 
"most  advantageous  to  the  people  of  the  state, "  as 
ttto  dsteniiination  of  the  rektivs  advantages  is  a 
matter  of  executive  dteoration,  and  an  action  to 
control  its  exercise  would  virtually  be  an  action 
against  the  state. 

Appeal  from  district  court,  Folk  county; 
JosiAU  GiVBN,  Judge. 

Action  to  compd  tlie  executive  council  to 
enter  into  a  contract  with  plaintiff,  and  to 
enjoin  it  from  executing  a  similar  contract 
with  E.  W.  Stevens.  The  i-eiief  demanded 
was  denied,  and  plaintiff  appeals. 

Cole,  Ate  Vty  d;  Clark,  for  appeOiaat.  John 
T.  Stone.  Atty.  Gen.,  O,  U.  Qatch,  and  An- 
der»on  <&  Daik$,  for  appellees. 

BuBiseoN,  J.  The  executive  council  of 
Iowa  advertised,  as  required  by  section  4  of 
chapter  60,  Acts  18th  Qen.  Assem.,  for  pro- 
posals for  printing,  publishing,  and  selling 
the  Supreme  Court  Beports  for  the  term  of 
eight  years  from  the  1st  day  of  June,  1888. 
Theadvertisemeotwasas follows:  "Noticeis 
hereby  given  that  in  accordance  with  the  pro* 
•!.42N.w.noO— 88 


visions  of  chapter  60,  Acts  of  the  Eighteetith 
General  Assembly,  the  executive  council  will 
receive  bids  for  printing,  publishing,  and 
selling  the  Iowa  Supreme  Court  lieports  for 
the  term  of  eight  years  f  roui  the  1st  day  of 
June,  A  D.  1888,  as  required  by  said  act. 
All  bids  to  be  considered  must  be  received  at 
the  office  of  the  secretary  of  state  on  or  before 
twelve  o'clock  u.  of  May  31,  A.  D.  1888. 
Each  bidder  must  deposit  with  the  treasurer 
of  state  the  sum  of  61.000  at  the  time  of 
making  his  proposal,  which  amount  shall  be 
forfeited  to  the  state  in  case  of  failure  on  the 
part  of  the  bidder  to  enter  into  contract  as 
provided  in  said  act,  should  the  contract  be 
awarded  to  him.  Faank  D.  Jackson, 
Secretary  of  State."  In  response  to  tha 
notice  three  proposals  were  filed  as  follows: 
One  from  Banks  &  Bros.,  to  print,  publish, 
and  sell  the  Reports  at  81.95  per  volume;  ona 
from  £.  W.  Stevens,  to  publish  and  sell  them 
at  91.36  per  volurae;  and  one  from  plaintiff  as 
follows:  "Des  Moiues.  Iowa,  May  31, 1888. 
To  the  Executive  Council,  State  of  Iowa: 
The  undersigned  hereby  propose  to  print  and 
publish  the  Iowa  Supreme  Court  Beporta  for 
the  term  of  eight  years,  in  accordance  with 
their  terms  provided  in  chapter  60^  laws  of 
1880,  at  the  price  to  the  citizens  of  Iowa  of 
•l.Si  per  volume.  Mills  Publishing  Co." 
The  proposal  of  Stevens  was  filed  May  31, 
1888,  at  11: 55  o'clock  a.  u.;  that  of  Banks 
&  Bro.  was  filed  five  minutes  later;  and  that 
of  plaintiff  at  12:42  o'clock,  p.m.  Each 
bidder  deposited  81,000  with  the  state  treas- 
urer at  the  time  of  making  the  proposal,  and 
a  receipt  for  tliat  amount  aocompaaled  each 
bid.  In  the  afternoon  of  the  same  d^y  the 
executive  council  considered  the  several  pro- 
posals, and  took  action  as  foliowa:  "Moved 
and  carried  that  the  contract  be  awarded  to 
the  lowest  bidder,  the  Mills  Publishing  Com- 
pany. On  motion  the  state  treasurer's  re- 
ceipts were  returned  to  all  biddeia,  excepting 
to  the  Mills  Publishing  Company.  The  pro- 
posal of  Mills  PublisUng  Company  was  re- 
ferred to  the  attorney  general,  with  request 
that  he  draw  a  contract  and  bond  In  accord- 
ance with  their  said  proposal  and  the  pro- 
visions of  chapter  60,  Acts  of  the  Eighteenth 
General  Assembly. "  At  the  time  this  action 
was  taken  objection  was  made  on  the  part  of 
Stevens  to  the  consideration  of  plaintiff's  bid 
on  the  ground  that  it  was  not  filed  within 
the  titne  required  by  the  notice.  An  in- 
formal opinion  was  given  by  the  attorney 
general,  and  the  action  indicated  was  then 
taken.  The  governor  was  not  present  at 
that  meeting.  On  the  7th  day  of  June,  1888, 
the  executive  council  met  to  consider  further 
the  making  of  the  contracts  in  question.  At 
that  meeting  both  plaintiff  and  Stevens  were 
represented,  and  the  sufficiency  of  plaintiff's 
bid,  and  the  matter  of  letting  the  contract, 
were  discussed,  but  no  definite  oondusion 
was  reached.  The  opinion  of  ths  attorney 
general  in  regard  to  the  matter  in  dispute 
was  asked,  and  after  it  had  been  received 
another  meeting  of  the  executive  council  waa 
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had.  Its  action  In  accepting  the  proposal  of 
plaintifF  was  reconsidered,  the  contract  was 
awarded  to  Stevens,  and  on  the  14tb  day  of 
June  his  bond  whs  approved,  and  the  contract 
with  him  was  signed  and  delivered.  The 
plaintiff  seeks  to  have  that  contract  set  aside, 
and  asks  that  the  executive  council,  the 
members  of  wlilch  are  parties  defendant,  be 
compelled  to  execute  a  contract  with  plain- 
tiff in  accordance  with  its  proposal,  and  the 
acceptance  thereof  by  tl)e  council.  The  dis- 
trict court  denied  the  plaintiff  relief,  and  dis- 
missed its  petition. 

1.  It  is  insisted  by  appellees  that  this  is 
in  effect  an  action  against  the  state,  and  that 
for  that  reason  it  cannot  be  maintained.  It 
is  contended  by  appellant  that  the  action  of 
the  executive  council  in  awarding  to  it  the 
contract  had  the  effect  to  make  a  valid  agree- 
ment which  it  can  enforce;  thiit  by  that 
action  the  executive  council  exhausted  Its 
power  to  contract,  and  hence  that  the  agree- 
ment with  Stevens  is  of  no  force,  and  that 
the  acts  which  it  aaka  the  court  to  compel 
the  executive  council  to  perform  are  purely 
ministerial,  involving  no  discretion.  The 
statute  does  not  require  that  the  contract  be 
let  to  the  lowest  bidder,  but  that  it  shall  "be 
entered  into  by  the  executive  council  with 
the  person,  persons,  or  corporation  who  shall 
agree  to  publish  and  sell  the  same  on  the 
terms  most  advantageous  to  the  people  of 
the  state. "  The  one  whose  proposal  is  ac- 
cepted becomes  the  "successful  bidder,"  but 
the  acceptance  of  his  bid  does  not  constitute 
the  contract  required  by  tlie  statute.  He 
may  forfeit  all  claims  to  the  contract  and  to 
his  deposit.  The  contract  must  be  made 
within  80  days  after  he  is  notified  that  his 
proposal  is  accepted,  and,  when  made,  a 
bond  in  the  penal  sum  of  $10,000,  to  be  ap- 
proved by  the  executive  council,  must  be 
filed.  Until  these  tilings  are  done  the  statu- 
tory contract  is  not  made,  and  until  that 
time  the  executive  council  may  to  some  ex- 
tent exercise  a  discrt- tion.  The  contract  is 
designed  for  the  benefit  of  the  state  and  its 
people.  In  entering  into  it  the  executive 
coundi  act  only  in  a  representative  capacity 
in  discharging  duties  pertaining  to  the  ex- 
ecutive depHrtment  of  the  government.  The 
relief  asked  by  plaintiff  is  that  the  executive 
council  be  compelled  to  enter  into  an  agree- 
ment for  and  on  behalf  of  the  state  of  Iowa, 
giving  to  the  plaintiff  a  monopoly  of  the 
business  of  making  and  selling  to  the  people 
of  the  state,  as  well  as  to  others,  the  Reports 
which  should  fall  within  the  provisions  of 
the  agreement.  That  which  plaintiff  seeks 
would  be  for  all  practical  purposes  a  contract 
with  the  state.  Although  not  nominally  a 
party  to  the  suit,  the  state  is  the  real  de- 
fendant. It  is  well  settled  that  such  an 
action  cannot  be  maintained  without  the 
consent  of  the  state.  Chance  v.  Temple,  1 
Iowa,  201;  Ex  Parte  Ayres,  123  U.  S.  443, 
8  Sup.  Ct.  Rep.  164;  Hagood  v.  Southern, 
117  U.  S.  62,  6  Sup.  Ct.  Hep.  608,  and  cases 
therein  cited;  People  v.  Board,  13  Barb.  438; 


Board  ▼.  Gannt,  76  Va.  456;  State  v.  Treas- 
urer, 83  La.  Ann.  504;  Marshall  t.  Clark.  22 
Tex.  81.  The  defendants  claim  that  the  pro- 
posal ut  plaintiff  was  not  in  all  respects  satis- 
factory. We  conclude  that  the  discretion  of 
the  executive  council  cannot  be  controlled 
in  the  manner  sought  by  plaintiff,  and  that 
this  action,  being  virtually-against  the  state. 
cannot  be  mainbiined.  The  judgment  of  the 
district  court  is  therefore  afBrmed. 


Qrat  et  al.  V.  Hats  »t  al. 

(Sxtpremt  Court  tyj  3finnefota.    Jnna  4,  1889.) 

Snnnoa  a*  Sinatoxs. 

The  proofs  upon  which  the  coart  below  made  en 
order  ■ettlng  aaide  a  judgment)  on  the  ground 
that  an  ofEcer  had  made  a  false  return  upon  the 
summons  in  the  action,  examined,  and  MlA  to 
have  justified  the  order.  Dicxivsoii,  J.,  dlsaenV 
ing. 

(Svllolm*  I>l/  the  Court) 

Appeal  from  district  coart,  Ramsey  coan- 
ty;  Simons,  Judge. 

Action  by  John  T.  Gray  and  others  against 
Qeorge  Hays  and  others.  From  an  order 
opening  a  default  Judgment  plaintiff  appeals. 

Morphy  A  ffUbtrt,  for  appellants.  Ive*  dt 
Zollnan,  tot  respondents. 

Collins,  J.  In  support  of  a  motion  to  set 
aside  a  judgment  entered  against  him  in  the 
above-entitled  action,  upon  default,  and  for 
leave  to  answer,  the  defendant  Hays  sub- 
mitted his  own  affidavit.  In  which  lie  stated 
in  the  most  positive  manner  that  he  had 
never  been  served  with  the  summons,  per- 
sonally or  otherwise;  that  he  luul  never  been 
notified  in  any  manner  of  the  commence- 
ment of  the  action;  and  that  he  had  no 
knowledge  whatsoever  of  it,  or  of  the  judg- 
ment, therein,  until  within  a  few  days  pre- 
ceding the  making  of  the  affidavit,  some  six 
months  after  the  alleged  service  of  the  suno- 
mons.  The  return,  brought  in  question  bjr 
the  affidavit,  was  made  by  an  officer  of  the 
court  in  which  this  motion  was  made, 
namely,  a  deputy-sheriff,  and  was  a  certifi- 
cate that  he  had  served  the  summons  upon 
each  of  the  defendants  personally,  on  the 
same  day,  at  the  city  of  St.  Paul.  The  re- 
turn was  not  supplemented  upon  the  hearing 
of  the  motion,  as  it  would  seem  to  us  might 
have  been  done,  if  the  facts  warranted  it,  by 
an  affidavit  of  the  officer  setting  forth  some 
of  the  circumstances  of  the  service,  his  ac- 
quaintance with  or  means  of  identifying  the 
defendant  iu  case  he  had  no  personal  ac- 
quaintance with  him,  and  other  facts  and 
circumstances  which,  if  detailed,  might  tend 
to  convince  the  court  of  the  improbability  of  a 
mistHke  upon  the  officer's  part.  This  sug- 
gestion is  not  met  by  the  assertion  made  up- 
on the  oral  argument  of  the  case,  that  the 
return  contained  all  that  could  have  been 
made  to  appear  by  affidavit,  and  therefore 
was  fully  as  effectual,  no  matter  what  knowl- 
edge the  deputy  had  of  its  correctness,  aris- 
ing from  facts  not  appearing  therein,  except 
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in  a  formal  way,  but  which  might  be  stated 
with  some  minuteness  under  oath,  considered 
upon  the  bearing,  and  prove  of  great  aid.  in 
determining  where  the  truth  might  be.  In 
Jensen  v.  Crevier,  33  Minn.  872,  28  N.  W. 
Rep.  541,  it  was  very  properly  remarked  that 
the  return  of  an  officer  should  be  deemed 
strong  evidence  of  tlie  facts  properly  certiHed 
to,  and  be  upheld,  ordinarily;  but  the  use  of 
this  language  will  nut  justify  the  assump- 
tion that  a  return  cannot  be  impeached  and 
overthrown  by  the  atildavit  of  a  party  upon 
whom  service  is  alleged  to  have  been  made, 
in  which  such  service  is  most  empliatically 
and  unqualifiedly  denied.  It  is  true  that  ap- 
jicllants'  attorneys  presented  affidavits  as  to 
their  conTersatiions  with  the  defendant, 
which,  if  uncontradicted  and  unexplained, 
might  have  established  the  fact  that  he  had 
some  knowledge  of  the  claim  sueil  upon,  and 
of  the  pendency  of  this  action,  before  the  en- 
try of  judgment.  The  explanation  offered  by 
tlie  defendant  of  tite  conversations  seems  to 
have  had  weight  in  'the  court  below,  and, 
upon  an  examination  of  all  of  the  evidence 
before  it,  we  are  not  prepared  to  say  tiiat  its 
erder  was  erroneous.    Order  affirmed. 

Dickinson,  J.  I  doubt  the  sufficiency  of 
the  proof  of  the  non-service  of  the  summons 
to  justify  the  court  in  setting  aside  the  judg- 
ment. 


COMMEIXT  V.  SHEKIDAM. 
(Supreme  Court  of  Minnesota.    June  4, 1889.) 

Rbbultiso  Tbubts. 
Section  7,  o.  43,  Oen.  St.  1878,  must  be  oonstrued 
as  abolishing  all  trusts  in  land,  paid  for  by  one 
person,  where  the  conveyance  Is  to  another  abso- 
lutely, whether  for  the  benefit  of  the  person  pay- 
ing the  money  or  for  some  other  person,  excepting 
in  cases  where  the  conveyance  is  so  talcen  without 
the  knowledge  or  consent  of  the  person  whose 
money  has  been  used,  or  where  the  alienee,  in  vio- 
lation of  some  trust,  has  purchased  the  land  so 
conveyed  with  moneys  belonging  to  another  per- 
son, and  excepting,  also,  the  trust  in  favor  of 
creditors. 
{Syllabut  by  the  Court) 

Appeal  from  district  court,  Dakota  county; 
Ckosby,  Judge. 

John  D.  O'Jirten,  for  appellant.  Stringer 
d-  Seymour,  for  respondent. 

Collins,  J.  This  is  an  action  of  eject- 
ment. The  appellant  contends  that  the  find- 
ings of  fact  do  not  justify  the  conclusion  of 
law.  These  facts  appear  as  follows:  On 
November  7,  1873,  the  tract  of  land  in  dis- 
pute was  conveyed  by  its  then  owner  to  one 
Rose  Sheridan,  in  consideration  of  the  sum 
of  jMOO,  which  sum  was  wholly  paid  by  the 
defendant,  James  Sheridan.  The  convey- 
ance was  so  made  upon  a  verbal  agreement 
between  said  Rose  and  said  James  that  the 
former  should  hold  the  title  to  said  land  in 
trust  for  her  minor  son,  Henry  Sheridan,  and 
for  his  use  and  benefit;  that  said  Henry  had  no 
knowledgeof  said  agreement  until  some  time 
after  the  aforesaid  conveyance;  that  witliin 
two  years  thereafter  said  James  Sheridan  en* 


tered  into  possession  of  the  premises,  has 
continued  such  possession,  has  improved 
and  cultivated  the  land  for  the  use  and  ben- 
efit of  the  :ninor,  Henry,  and  was  his  tenant 
at  the  time  of  the  commencement  of  this  ac- 
tion ;  that  in  the  month  of  November,  1887, 
said  Rose  Sheridan,  by  deed,  conveyed  the 
same  to  this  plaintiff. 

The  rule  of  common  law  has  been  radically 
changed  by  the  statute  relating  to  uses  and 
trusts.  Qen.  St.  1878,  o.  48,  1^  7,  declares 
tliat  whenever  a  grant  for  a  valuable  consid- 
eration is  made  to  one  person,  another  pay- 
ing the  consideration,  no  use  or  trust  can  re> 
suit  in  favor  of  the  person  by  whom  the  pay- 
ment is  made,  but  that  the  title  shall  vest  in 
the  person  named  as  the  alienee  m  the  con- 
veyance, subject  only  to  the  provisions  of 
section  8,  which  are  of  no  slgniflcance  here. 
Section  9  also  qualifies  section  7,  by  provid- 
ing that  the  latter  shall  not  obtain  in  cases 
wtiere  the  alienee  has  taken  an  absolute  con- 
veyance in  his  own  name,  without  the  knowl- 
edge or  consent  of  the  person  paying  the  con- 
sideration. In  Randall  v.  Constans,  S3 
Minn.  329,  23  N.  W.  Rep.  530,  this  court 
expressly  repudiated  a  dietum  in  the  princi- 
pal opinion  in  Sicmon  v.  Schurck,  29  N.  Y. 
598, — the  statute  of  New  York  being  the 
same  as  our  own,— to  tlie  effect  that  where 
the  consideration  is  paid  by  one  person,  and 
an  absolute  deed  taken  in  the  name  of  an- 
other, a  trust  in  the  nature  of  a  resulting 
trust  may  he  created  by  parol  for  the  l>eneflt 
of  a  third  person.  Tlie  court  said,  further, 
that  such  trusts  are  not  permitted  under  our 
statute.  To  adopt  the  view  urged  by  appel- 
lant's counsel,  ttiat  the  intended  beneficiary 
" substantially"  furnished  the  consideration  ' 
for  the  conveyance  to  his  mother,  and  Irence, 
because  it  was  taken  in  her  name  absolutely, 
without  bis  knowledge  or  consent,  the  case 
comes  within  the  provisions  of  the  ninth 
section,  would  be  to  ignore  the  facts,  and  to 
evade  a  statute  the  purpose  of  whicli  is  to 
prevent  parties  from  asserting  equitable  in- 
terests in  lands,  resting  solely  upon  parol  evi- 
dence, in  direct  conflict  with  written  instru- 
ments made  under  their  direction  or  by  their 
consent.  The  section-  under  consideration 
must  t)e  construed  as  abolishing  all  trusts  in 
lands  paid  for  by  one  person,  where  the  con- 
veyance is  to  another  absolutely,  whether  for 
the  l>eneAt  of  the  {)er8on  paying  the  money,  or 
for  some  other  person,  excepting  in  cases 
where  the  conveyance  is  so  taken  without  the 
knowledge  or  consent  of  the  person  whose 
money  has  been  so  used,  or  where  the  alienee, 
in  violation  of  some  trust,  bus  purchased  the 
land  so  conveyed  with  moneys  belonging  to 
anollier  person ;  and  excepting,  also,  the  trust 
in  favor  of  creditors.    Judgment  affirmed. 


Shith  «.  Stewart. 
(Supreme  Court  of  Mlnnetota.    Jane  4, 1889.) 

Libel — Phoviscs  of  Court  A!nj  Jitkt. 
In  a  civil  action  for  libel,  where  the  words  pub- 
lished are  clearly  libelous  on  their  face,  beiiuriin- 
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MtUgnotiB  and  Incapable  of  an  innocent  meaning, 
It  is  both  the  right  and  the  duty  of  the  oourt  to  In- 
struot  the  jury,  as  a  matter  of  law,  that  they  are 
defamatory. 
{Sj/Ualmt  by  the  Court.) 

Appeal  from  district  court,  Hennepin 
county;  Hicks,  Judge. 

Action  by  C.  L.  Smith  Against  Levi  M. 
Stewart  for  libel.  Fnun  a  judgment  for 
plaintiff,  defendant  appeals. 

DavU  <(  Famham,  for  appellant.  Hart 
<ft  Brewer,  for  reepondent. 

Mitchell,  J.  We  have  examined  all  of 
appellant's  19  assignments  of  error,  and  find 
them  either  unsupported  by  the  record  or  so 
devoid  of  merit  that,  in  our  opinion,  only 
one  of  them  requires  any  special  considera- 
tion. The  publictition  constituting  the  al- 
leged libel  was  clearly  defamatory  on  its  face, 
without  ambignity,  and  incapable  of  an  in- 
nocent meaning;  and  the  case  was  free  from 
any  evidenoe  tending  to  change  the  natural 
meaning  of  the  words.  On  the  oontrary,  the 
defendant,  who  justifled  by  alleging  the  truth 
of  the  pnblication,  in  his  answer  repeated  and 
amplified  the  charges  against  the  plaintiff, 
saying  in  substance  that  he  meant  just  what 
be  said,  and  that  he  published  the  article  to 
caution  the  public  against  defendant  as  a  dis- 
honest swindler,  and  "an  Irresponsible,  un- 
adulterated, first-class  humbug  and  fraud." 
The  court  charged  the  jury  that  the  article 
was,  as  a  matter  of  law,  defamatory;  leaTing 
It  to  them  to  decide  whether  or  not  it  was 
false.  Prior  to  the  enactment  of  tiM  so-called 
'"Fox  Act,  "the  law  of  England  undoubtedly 
Was  that,  both  in  criminal  and  civil  proceed- 
ings, the  quality  of  the  alleged  libel  as  it 
stands  on  the  record,  either  simply  or  as 
explained  by  averments  and  innuendoes,  is 
purely  a  question  of  law  for  the  oourt.  .  2 
Starkie,  Sland.  288.  In  view  of  the  severe 
rulings  of  the  courts,  it  was  enacted  by  the 
act  referred  tu  that,  in  all  criminal  proceed- 
ings for  libel,  the  jury  are  to  decide  the  ques- 
tion of  litral  or  no  libel,  subject  to  the  direc- 
tion of  the  judge.  Under  this  ststute  it  be- 
came the  rule,  in  criminal  prosecutions,  for 
the  court  to  define  the  term  "libel, "  and  ttien 
leave  it  wholly  to  the  jury  to  decide  if  the 
languHge  proved  came  within  the  definition. 
The  same  practice  seems  to  have  been  adopt- 
ed, to  a  certain  extent,  in  civil  actions,  al- 
though we  have  found  no  case  in  which  it 
was  held  error  for  the  oourt,  if  it  saw  fit,  to 
instruct  the  jury  as  to  the  (Wamalory  char- 
acter of  the  alleged  libel.  The  English  prac- 
tice seems  to  have  l)een  adopted  in  some  cases 
in  this  country.  Shattuck  v.  Allen,  4  Gray, 
640.  Bnt  in  most  states  it  is  held  that, 
where  the  words  are  unambiguous  and  clearly 
libelous  on  their  face,  incapable  of  an  inno- 
cent meaning,  and  the  case  free  from  any  ev- 
idence tending  to  change  their  natural  mean- 
ing, it  is  t>oth  the  right  and  duty  of  the  court 
in  civil  actions  to  instruct  the  jury,  as  a  mat- 
ter of  law,  that  they  are  defamHtory.  Hunt 
v.  Bennett,  19  K.  Y.  173;  Fittock  v.  O'l^iell. 


68  Fa.  St.  253;  Gregory  v.  Atkins,  ^  Yt. 
237;  Gabe  v.  McGinnts,  68  Ind.  538;  Pugh 
y.  McCartj,  44  Ga.  383;  QoUbehnet  ▼.  Hu- 
bacbek,  36  Wis.  515.  The  court  always  pro- 
nounces upon  the  legal  quality  of  the  words 
when  It  nonsuits  on  the  ground  that  they 
lire  incapable  of  a  defamatory  meaning.  It 
often  does  the  same  thing  wlien  passing  upon 
a  demurrer  to  the  complaint,  or  in  determin- 
ing whether  a  verdict  is  sustained  by  the  ev- 
idenoe; and  we  cannot  see  why  it  ought  not 
to  bare  the  right  to  do  the  same  thing  in  its 
instructionB  in  the  jury  when,  as  in  this  case, 
the  words  are  clear  and  UB.imbiguons,  and 
incapable  of  anything  bnt  a  defamatory  mean- 
ing. The  question  is  purely  one  of  law,  and, 
according  to  all  analogies,  it  ought  to  be  tiM 
province  of  the  court  to  pronouncs  upon  it. 
Order  affirmed. 


Hahfobs  et  al, «.  St.  Patti.  ft  D.  B.  Co. 

{SHpreitic  Court  o/  JIHnn«»ota.    June  10,  1889.) 

EKnUEKT  DOUUK— RlF^BIAV  BlOHTS. 

1.  The  person  entitled  to  the  exclusive  rlg&t  to 
possess  and  nse  land  abutting  on  a  atavlfabte  lake 
or  river  is  aXso,  thnngh  h«  dfmf  nntowathe  fee,  en- 
titled to  enjoy  the  riparian  righti  UidRfmrio  the 
land. 

i.  And  so,  where  a  railroad  company  procured 
to  be  condemned  for  Its  nse,  land  abntting  on  the 
bay  of  St.  Louis.  It  acquired  tbs  riparian  rlehta 
belonging  to  It,  althougn  the  petition  for  coooam- 
nation  made  no  express  mention  of  such  rights. 

{SylUibut  by  the  Court.) 

Appeal  from  district  court,  St.  Louia 
county;  Stearns,  Judge. 

Application  by  Heber  H.  Hanford  and 
Alva  W  Bradley  for  an  injunction  against 
the  St.  Paul  &  Duluth  Bailroad  Company. 
Defendant  appeals. 

Bnatgn,  Cath  A  WUUams,  Jama  Smith, 
Jr.,  Wm.  A.  Barr,  and  Jtilien  T.  2>a«f«*,fbr 
appellant.    W.  W.  Billson,  for  respondents. 

GiLFiLLAN,  C.  J.  In  1869  the  Lake  Su- 
perior &  Mississippi  Railroad  Company,  to 
whose  rights  this  defendant  succeeded,  com- 
menced .proceedings  in  tbe  county  of  St 
Louis  to  condemn  for  its  use  for  railroad 
purposes  lands  in  that  county,  some  of  them 
lying  near  to  or  touching  upon  the  bay  of  SL 
Louis,  or  on  Superior  bay,  or  on  Lake  Supe- 
rior. The  petition  by  which  the  proceedings 
were  instituted  described  the  land  more  par- 
ticularly involved  here  by  describing  certain 
lines  and  then  continuing:  "Including  all 
the  premises  between  the  lines  so  described 
and  the  said  Bay  of  St.  Louis,"  so  tliat  the 
land  thus  described,  abuts  on  the  bay.  The 
description  makes  no  mention  of  riparian 
rights.  The  petition  described  S5  distinct 
tracts  of  land,  parts  of  which  were  proposed 
to  be  taken,  in  three  of  which  descriptions  of 
lands  to  be  taken  were  these  or  equivalent 
words:  "Including  all  riparian  rights  and 
privileges."  The  award  at  the  commission- 
eia  followed  the  petition  in  this  respect.  The 
condemnation  proceedings  were  carried  to  a 
dose  by  the  assessment  of  damages  for  the 
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taking,  and  payment  thereof.  Opposite  the 
land  thus  taken  and  involved  herein,  between 
the  water-line  of  the  bay  and  the  point  of 
navigability,  is  shallow  water  for  a  distance 
of  several  hundred  feet  into  tlie  bay.  In  this 
space  of  shallow  water,  and  in  front  of  and 
at>oat  60  feet  from  the  water-line,  the  de- 
fendant has  commenced  the  construction  of 
a  railroad  track,  driving  piles  for  that  pur- 
pose. The  plaintiffs,  claiming  through  con- 
veyance from  the  owner  at  the  time  the  pe- 
tition for  condemnation  was  filed,  bring  this 
action  to  enjoin  the  defendant  from  con- 
Btrncting  its  railroad  in  said  shallow  water. 
No  question  is  made  as  to  the  validity  of  the 
condemnation  proceedings.  A  question  is 
made  as  to  their  passing  to  the  defendant  the 
riparian  rights  appurtenant  to  the  lapd  taken, 
or  rather  as  to  their  divesting  the  owner  of 
such  rights.  It  must  be  apparent  that  the 
action  must  bedetermined  onthe  right  of  the 
plaintiffs.*  If  no  right  of  theirs  is  invaded 
or  obstructed,  they  liave  no  cause  to  com- 
plain. The  question  then  is,  did  the  owner 
of  the  land  retain  after  its  condemnation  the 
riparian  rights  appurtenant  to  It?  One  rea- 
son nrged  her«  why  those  rights  remained  in 
the  owner  unaffected  by  the  condemnation  is 
that,  in  describing  three  tracts,  the  petition 
specifies  the  appurtenant  riparian  rights  as 
Boiigbt  to  b«  condemned,  while,  In  describing 
this  partienlar  tract,  it  is  silent  as  to  such 
rights,  and  they  are  consequently  excluded 
from  the  property  to  be  condemned,  and  there- 
fore tbe  consideration  of  the  value  of  those 
rights  was  necessarily  excluded  in  awarding 
eonapensation  for  the  tiiking.  In  this  collat- 
eral proceeding  it  must  be  presumed  that  the 
award  allowed  all  the  damages  that  tbe  owner 
was  legally  entitled  to  for  taking  tbe  ttsct. 
Tlie  basis  for  estimating  the  damages  is  ordi- 
narily tbe  value  of  the  land  taken.  If  the 
value  be  enhanced  by  advantages  it  enjoys 
by  reason  of  its  situation,  as  by  abutting  on 
a  principal  tlioronghfare,  or  on  navigable 
water,  no  part  of  the  value  thus  given  to  it 
can  be  excluded  In  estimating  the  damages. 
And  it  is  tbe  same  If  it  be  rendered  valuable 
chiefly  by  having  rights  appurtenant  to  it 
which  can  only  be  enjoyed  in  connection 
with  ft.  A  piece  might  be  taken  to  which 
there  was  no  access  except  by  an  appurtenant 
Tight  of  way  over  adjoining  lands.  The 
value  could  not  be  estimated  for  the  purpose 
of  taking,  leaving  the  right  of  way  out  of  ac- 
count. So  that,  if  we  are  to  construe  the 
omission  of  any  mention  of  riparian  rights  In 
the  description  of  this  particular  tract  in  the 
petition  as  an  attempt  by  tbe  company  to  ex- 
<dude  snch  rights  from  the  condemnation, 
and  from  eonsideration  in  estimating  the 
damages,  those  rights  were  still  to  be  con- 
sidered in  estimating  the  vtilue  of  the  land, 
and  went  with  it  unless,  upon  sudi  a  con- 
demnatton,  tbe  riparian  rights  ooald  be  sev- 
ered from  it  so  that  the  exclusive  right  to 
occupy  and  use  the  latter  might  pass  to  the 
«9ompany,  and  tbe  enjoyment  of,  or  right  to 
enjoy,  the  riparian  rights  appurtenant  to  tbe 


land  might  remain  in  the  owner.    This  ques- 
tion we  will  consider  further  on. 

Much  of  the  argument  in  the  case  was  de- 
voted to  the  question  whether,  by  the  con- 
demnation, the  company  acquired  the  fee  of 
the  land,  or  only  the  right  to  exclusively  use 
and  occupy  it,  the  respondent  contending 
that,  in  the  forntier  case,  the  riparian  rights 
might  go  with  the  land,  while,  in  the  latter, 
they  might  be  severed  from  the  use  of  the 
land  and  remain  in  the  owner  of  the  bare  fee. 
In  view  of  the  character  of  riparian  rights,  it 
is  immaterial  whether  the  company  got  the 
fee  or  only  the  exclnsive  right  to  use  tbe 
land.  They  do  not  constitute  an  independent 
estate.  They  exist  only  as  incident  to  the 
abutting  land.  They  pertain  to  the  use  of 
the  land  in  connection  with  the  water,  or  of 
the  water  in  connection  with  the  land,  and 
they  caunot  be  served  so  as  to  be  rights  in 
gross  not  appurtenant  to  any  land  in  connec- 
tion witb  which  they  may  be  nsed  and  en- 
joyed. Land  Oo.  v.  Emerson,  38  Minn.  4U6, 
88  If.  W.  Bep.  200.  They  consist  mainly  of 
the  right  to  enjoy  free  communication  be- 
tween the  shore  and  tbe  navigable  waters  of 
the  lake  or  stream,  and  for  that  purpose  to 
build  and  maintain  suitable  landings,  piers, 
and  wliarves  in  ftont  of  tbe  land  out  to  ttie 
point  of  navigability,  and  to  that  extent  to 
exclusively  occupy,  for  such  and  like  pur- 
poses, the  bed  of  the  lake  or  stream  subor- 
dinate to  the  public  paramount  right  of 
navigntion.  For  the  reason  Chat  such  rights 
cannot  be  severed  from  the  shore,  a  deed  by 
the  owner  of  the  shore,  in  terms  conveying 
the  soil  under  the  water, — but  not  conveying 
the  shore  land, — was,  in  tbe  case  cited,  held 
inoperative  to  affect  riparian  rights.  For  the 
same  reason  a  reservation  of  those  rights  ia 
a  conveyance  of  the  abutting  land  would  be 
i  neff ectuaL  The  right  existing  for  the  bane- 
Qt  of  the  abutting  land,  to  render  its  use 
more  available  in  connection  with  naviga- 
tion It  would  seem  to  follow  necessarily  that 
one  who  has  tbe  exdaslve  right  to  occupy 
and  use  the  shore  as  a  means  of  access  to  the 
water  is  entitled  to  enjoy  the  riparian  rights 
incident  to  its  situation.  If  tiiis  were  not  so, 
then  there  might  be  presented  the  case  of  an 
existing  right  of  nse  in  the  shallow  water, 
and  in  the  soil  under  It,  whQe  no  one  was  en- 
titled to  the  actual  enjoyment  of  it.  For,  as 
the  right  of  using  mnst  be  exercised  and  en- 
joyed in  connection  with  the  nse  of  the  land 
to  which  it  is  incident,  the  ovmer  of  the  fee 
of  tbe  shore  land,  if  he  had  no  right  to  go 
upon  nor  use  the  land  for  passing  to  and  from 
the  water,  or  any  other  purpose,  could  not, 
of  course,  exercise  the  incident  riglit;  and, 
unless  the  person  having  the  exclusive  right 
to  use  the  land  could  also  exercise  and  enjoy 
the  incident  right,  then  no  one  could.  The . 
case  of  Brisbine  v.  Bailroad  Go.,  28  Minn. 
114,  differs  from  this  in  the  particular  just 
mentioned.  That  was  a  ease  of  a  public 
street  running  along  the  bank  of  tbe  Missis- 
sippi river.  By  the  dedication,  (or condemna- 
tion, if  the  street  is  established  in  that  way,) 
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the  public  acquire  the  right  to  use  the  land 
only  for  street  purposea,  the  chief  of  which 
is  for  passage  along  it.  But  there  remains 
in  the  owner, — aside  from  the  fee, — a  right 
distinct  from  that  of  the  public, — the  right  to 
use  the  street  in  connection  with  his  abutting 
property;  especially  for  ingress  and  egress  to 
and  from  it.  The  public  right  of  use,  in  the 
case  cited,  was  not  exclusive  so  ns  to  cut  off 
the  plaintiff's  communication  between  the 
land  and  the  water,  and  he  could  therefore 
use  and  enjoy  the  riparian  right.  We  con- 
clude that  the  defendant,  having  t  he  excluai  ve 
right  to  possess  and  use  the  shore,  has  also 
the  right  to  possess  and  enjoy  the  riparian 
rights  appurtenant  to  the  shore.  Order  re- 
versed. 


State  ea>  rd.  Lbftwioh  «.  Distbiot  Court. 
(Supreme  Cowrt  of  Minnesota.    June  10,  1889.) 

COITTBMFT — CSKTIOBIBI. 

1.  This  court  may  review  an  or^er  punishing  a 
person  for  oontempt  of  court. 

2.  Where  the  penalty  Imposed  is  for  the  beneilt  of 
a  party,  the  order  may  be  brought  here  by  appeal ; 
if  It  is  only  In  punishment  of  the  offense,  in  other 
words,  is  for  a  criminal  contempt,  there  can  be  no 
appeal  and  eerOorarl  will  lie. 

8.  An  order  adjudging  a  person  guilty  of  a  crim- 
inal contempt,  and  imposing  a  penalty,  will  not  be 
reversed  unless  it  is  so  apparent  that  no  oontempt 
has  been  committed  as  to  indicate  that  the  oonrt 
used  Its  authority  capriciously,  oppressively,  and 
arbitrarily. 

4.  Counsel  trying  a  cause,  while  he  may  except, 
to  tiie  ralings  and  orders  of  the  court,  is  hound  to 
respect  ana  obey  them.  If,  after  the  court  has 
ruled  against  a  particular  course  of  examination 
of  a  witness,  he  still  persists  in  the  same  course 
of  examination,  he  may  be  guilty  of  a  contempt. 

(.Syllaims  by  the  Court.) 

Certiorari   to   district   court,    Hennepin 

county. 

I'homas  J,  Liftwioh,  attorney  pro  se. 
Brooks  &  Hendrix,  for  respondent. 

GiLFiLLAN,  C.  J.  This  ia  a  certiorari 
to  bring  here  tor  review  the  proceedings  of 
the  district  court  in  Hennepin  county  in  im- 
posing on  the  relator  Leftwich  a  fine  for  con- 
tempt of  court.  The  record  certided  here 
shows  that  there  was  on  trial  in  the  district 
court  an  action  in  which  the  relator  was  at- 
torney for  the  plaintiff,  and  at  the  time  be 
was  examining  a  witness  on  behalf  of  the 
plaintiff.  He  had  asked  the  witness  several 
questions,  all  of  the  same  general  character, 
each  being  in  substance  but  a  repetition  of 
those  preceding  it.  The  court,  on  the  ques- 
tions being  objected  to,  as  each  was  aslied, 
decided  them  improper,  and  sustained  the  ob- 
jections. The  relator,  however,  persisted  in 
making  offers  substantially  similar  to  those 
made  by  the  questions  which  had  been  over- 
ruled, and  which  the  court  probably  con- 
strued to  be  made  with  intent  to  evade  its 
'rulings,  or  with  some  other  than  a  bonaflde 
purpose  to  fairly  present  the  cause  of  his 
client.  The  court  warned  him  that  if  he 
continued  in  that  course  it  would  consider  it 
a  contempt  of  court.  He  did  continue  it, 
and  the  court  thereupon  called  on  him  to 


show  cause  why  he  should  not  be  punished 
for  contempt,  and,  as  he  showed  none,  the 
court  adjudged  him  guilty  of  contempt,  and 
directed  to  be  entered  against  him  a  fine  of 
$10. 

There  can  be  little,  if  any,  question  that  an 
order  adjudging  a  person  guilty  of  contempt, 
and  imposing  a  penalty  upon  him,  may  be 
brought  here  for  review.  The  authorities 
which  hold  that  at  the  common  law  the  au- 
thority of  every  court  to  punish  for  con- 
tempts committed  in  its  presence  is  final  and 
uncontrollable,  cannot  apply  here  where,  by 
the  constitution,  the  appellate  jurisdiction  of 
this  court  extends  to  all  cases  at  law  and  in 
equity.  In  State  v.  Webber,  37  N.  W .  Bep. 
9^,  we  held  this  constitutional  provision  to 
mean  that  in  all  judicial  proceedings  the 
judgment  which  finally  determines  the  rights 
of  parties  is  subject  to  review  by  this  court. 
But  objection  is  made  that  appeal,  and  not 
certiorari,  is  the  proper  mode  of*  bringing 
such  a  matter  here  for  review.  This,  we 
think,  depends  on  the  nature  and  purpose  of 
the  adjudication  for  contempt.  In  xe  Fan- 
ning, 41  N.  W.  Bep.  1076,  we  held  that  an 
order  committing  for  oontempt  may  have  a 
double  aspect — Pint,  in  the  nature  of  a  rem- 
edy to  a  party  to  enforce  his  rights;  second, 
punitive,  merely  in  punishment  of  the  offense 
of  contempt, — in  the  first  for  the  private  ben- 
efit of  the  party,  In  the  second  only  to  assert 
and  vindicate  the  authority  of  the  court,  and 
that  under  that  aspect  its  purpose  is  public. 
When  of  the  former  character  it  is  a  proceed- 
ing in  the  action  between  the  parties;  when 
of  the  latter,  it  is  collateral  to  it.  and  the 
parties,  as  such,  have  no  interest  in  it;  when 
of  the  former  character  the  provisions  of 
statute  regulating  appeals  in  civil  actions 
may  apply;  when  of  the  latter,  they  cannot. 
Upon  whom,  in  the  latter  case,  could  the  no- 
tice of  appeal  be  served  ?  To  whom  should 
the  appeal-bond  r  un  ?  Certainly  the  one  could 
not  be  served  on,  nor  the  other  run  to  either 
party  to  an  action  which  might  be  on  trial 
when  the  offense  was  committed  or  the  order 
made,  for  neither  party  would  have  any  in- 
terest In  the  matter.  It  is  apparent  that  the 
provisions  regulating  appeals  do  not  oover 
such  a  case,  and  where  no  appeal  is  provided 
certiorari  will  lie.  The  case  is  therefore 
properly  here. 

While  we  have  Jurisdiction  to  review  an 
order  punishing  for  a  criminal  contempt  the 
decision  of  the  court  making  it  is  not  to  be 
lightly  reversed.  The  opportunity  of  the 
court,  in  whose  presence  an  alleged  contempt 
is  committed,  to  know  and  determine  wheth- 
er the  acts  or  words  were  done  or  said  in  dis- 
regard and  contempt  of  its  authority  ia  vast- 
ly greater  than  we  can  have  from  merely 
reading  the  record  of  such  acts  or  words. 
Acts  or  words,  when  stated  in  writing,  may 
appear  to  have  been  entirely  innocent,  but 
may  have  been  done  or  spoken  in  such  a  man- 
ner as  to  have  been  in  the  highest  degree  a 
breach  of  the  respectful  conduct  due  to  courts 
when  in  the  discharge  of  their  duty,  and  of 
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the  decorum  and  good  order  that  ought  to  be 
observed  In  their  presence  to  enable  them  to 
properly  perform  their  functions.  For  this 
reiison  we  do  not  think  we  state  the  rule  too 
strongly  when  we  say  that  an  order  adjudg- 
ing a  criminal  contempt  ought  not  to  be  re- 
versed unless  it  is  so  apparent  tliat  no  con- 
tempt was  committed  as  to  indicate  that  tlie 
court  exercised  its  authority  capriciously,  op- 
pressively, and  arbitrarily.  A  case  might  be 
supposed  where  acts  or  words  alleged  as  a 
contempt  could  not  under  any  circumstance 
be  contemptuous,  and  in  such  a  case  we 
would  probably  be  justified  in  reversing  an 
order  adjudging  the  party  guilty.  A  counsel 
trying  the  cause  of  his  client  has,  of  course, 
rights  as  the  representative  of  a  suitor  and 
as  an  oflScer  of  the  court  which  must  be  re- 
spected ;  but  those  riglils  can  never  extend  to 
disregarding  oi  disobeying  the  rulings  and 
orders  uf  the  court.  If  that  were  permitted 
the  trial  of  a  cause  might  become  a  mere 
farce.  If  be  thinks  a  ruling  against  him  is 
erroneous  he  can  do  his  doty  to  and  save  the 
rights  of  his  client  by  taking  an  exception. 
That  is  the  only  orderly  and  proper  way  to 
avoid  the  effect  of  an  erroneous  ruling.  To 
permit  the  counsel,  after  the  court  haa  de- 
cided that  a  question  or  a  particular  course 
of  examination  is  improper,  to  persist  in  re- 
newing substantially  the  same  qnestion,  or 
in  continuing  that  course,  would  incur  the 
danger  of  the  trial  becoming  a  contest  of  en- 
durance between  the  court  endeavoring  to 
prevent  a  coarse  of  examination  that  it 
deemed  improper  and  the  counsel  endeavor- 
ing to  follow  such  a  course,  notwithstanding 
the  ruling  of  the  court.  A  counsel  who 
would  intentionally  attempt  such  a  mode  of 
conducting  a  trial,  especially  after  being 
warned  by  the  court  to  desist,  and  that  it 
would  consider  persistence  in  it  a  contempt, 
would  undoubtedly  be  guilty  of  a  contempt. 
The  court,  in  order  to  have  the  power  to  pro- 
mote dispatch  of  business  and  an  orderly  and 
intelligent  conduct  of  a  trial,  must  have  tlie 
power  to  sommarily  prevent  such  a  thing. 
In  this  case  the  court  appears  to  have  con- 
sidered the  questions  put  by  the  relator,  and 
the  course  of  examination  followed  by  him, 
to  be  an  attempt  to  lead  the  witness,  or,  by 
tlie  questions  and  offers,  to  suggest  to  the 
witness  the  evidence  that  he  should  give. 
The  relator,  having  presented  the  question  of 
bis  right  to  follow  that  course,  and  got  a  rul- 
ing upon  it,  ought,  if  be  deemed  the  ruling 
erroneous,  to  have  taken  his  exception,  and 
afterwards  conformed  to  the  course  indicated 
by  the  ruling.  He  had  no  right  to  attempt 
to  evade  it.  As  to  that  it  Is  immaterial 
whether  the  ruling  was  or  was  not  erroneous. 
Order  aflBrmed. 


Richards  et  al.  v.  Schleusemkb. 

{Supreme  Court  of  Mimnuota.    June  10,  1889.) 

Naei/isEHT  FiRBS— FBovinca  or  Jubt. 
Evidenoe  in  reference  to  defendant  setting  fire 
to  grase  and  itubble  on  his  own  land,  from  which 


the  fire  ran  to  adjoining  land,  held  sufficient  to  re- 
quire that  the  question  of  negligence  be  submit- 
ted to  the  Jury. 
{Syllabut  by  the  Court) 

Appeal  from  district  court,  Morrison  coun- 
ty; Seaklk,  Judge. 

Action  for  damages  by  fire  by  L.  E.  Rich- 
ards and  others  against  H.  F.  Schleusener. 
Action  dismissed,  and  plaintiffs  app^nl. 

E.  N  Donaldson  and  E.  H  Famham, 
for  appellants.  C.  A.  Lindbergh  and  Tay- 
lor, Calhoun  Jt  Rhodes,  for  respondent. 

GiLFiLLAN,  C.  J.  This  is  an  action  for 
damages  to  plaintiffs'  farm  and  the  property 
on  it,  caused  by  defendant  negligently  setting 
Are  to  dry  grass  and  other  combustible  ma- 
terial on  his  farm,  from  which  the  wind 
drove  the  Ore  to  the  farm  of  plaintiffs.  On 
the  trial  the  court  below  dismissed  the  action 
fur  insuQlciency  of  the  evidence.  We  think 
the  case  ought  to  have  been  submitted  to  the 
jury.  That  the  defendant  caused  the  Are  to 
be  started  by  his  servant  is  not  denied.  It 
was  done  to  protect — from  fire,  as  we  under- 
stand— certain  haystacks  uf  defendant's  that' 
stood  on  his  land,  near  to  plaintiffs'.  The 
evidence  of  the  servant  seems  to  indicate 
that  almost  immediately  after  starting  the 
fire  it  got  beyond  his  control.  This  alone, 
without  evidence  of  some  intervening  change 
of  conditions,  to  put  the  fire  beyond  his  con- 
trol, which,  in  the  exercise  of  proper  pru- 
dence,  be  would  not  have  anticipated,  would 
be  enough  to  require  that  the  Jury  should 
pass  on  the  question  of  negligence  in  setting 
the  Are.  But,  in  addition  to  that,  there  w«8 
evidence  from  whioh  the  Jury  might  have 
found  that  the  grass  and  stubble  were  ex- 
ceedingly dry,  (the  soil  itself,  even,  seems  to 
Iiave  taken  fire  and  burned,)  and  that  there 
was  a  wind  blowing,  and  from  those  facts 
have  drawn  the  conclusion  that  to  start  the 
fire,  with  insuGBcient  force  to  take  care  of  it, 
was  an  Imprudent  and  dangerous  act.  Or- 
der reversed. 


State  «.  MoCabtiit. 
{Suipnm4  Court  oj  JfimuMta.   June  lO,  1889.) 
Pbbjvkt. 
An  oath  not  administered  pnrsuaat  to,  nor  re- 
quired nor  anthorized,  by  any  law,  cannot  be  mads 
the  basis  for  a  charge  of  perjurjr. 
(SyUabu*  by  the  Court) 

Appeal  from  district  court,  Stevens  coun- 
ty; Brown,  Judge. 

J.  W.  Reynolds,  fpr  appellant.  Afoses  B. 
Clapp,  Atty.  Gen.,  and  8.  A\  Flaherty,  Oo. 
Atty.,  for  the  State. 

OiLriLLAM,  0.  J.  Indictment  for  perju- 
ry. As  the  basis  for  the  charge  the  indict- 
ment alleges.that  the  defendant  made  appli- 
cation to  one  Henry  Hutchins  for  a  loan  of 
money,  and  thereupon  "made  his  certain 
written  application  and  statement  for  said 
loan,  subscribed  by  him,"  and  that,  being 
then  and  there  before  said  Hutchins,  who  > 
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was  a  Justice  of  the  peace,  sworn  concerning 
the  truth  of  the  matters  contained  in  said 
written  application  and  statement,  be  did 
swear  falsely.  If  a  money-lender  may  add 
to  his  securities  the  pains  and  penalties  of 
perjury,  it  will  be  convenient  for  him  to  be  a 
Justice  of  tiie  peace  or  notary  public.  At 
the  common  law  a  charge  of  perjury  could 
be  made' only  upon  an  oath  before  a  court  of 
justice.  Various  statutes,  however,  have 
from  time  to  time  included  other  oaths  or 
atfirmations  than  those  in  judicial  proceed- 
ings. The  Penal  Code  (section  87)  sums  up 
all  the  cases  in  which  the  offense  can  be 
committed  as  those  of  "an  action  or  a  special 
proceeding,  or  upon  any  hearing  or  Inquiry, 
or  on  any  occasion  in  which  an  oath  is  re- 
quired by  law,  or  is  necessary  for  the  prose- 
cution or  defense  of  a  private  right,  or  for 
the  ends  of  public  justice,  or  may  lawfully 
be  administered."  It  Is  not  enough  that  the 
oflBcer  has  general  authority  to  administer 
oaths,  nor  that  his  administering  the  particu- 
lar oath  was  not  unlawful  in  the  sense  of  in- 
curring a  penalty  by  administering  it.  The 
oath  must  be  one  which  may  be  "lawfully 
administered;"  that  is,  one  administered  pur- 
suant to,  or  as  required  or  authorized  by, 
some  law.  A  merely  gratuitous  oath,  which 
the  law  does  not  recognize  as  of  any  force, 
and  to  which  it  gives  no  more  effect  than  if 
the  statement  were  not  sworn  to,  cannot  be 
said  to  be  lawfully  administered,  within  the 
meaning  of  the  Fenal  Code.  The  demurrer 
to  the  indictment  should  have  been  sustained. 
The  order  overruling  it  is  reversed. 


TViLSON  V.  St.  Paul,  M.  &  M.  Et.  Co. 

(SupreiM  Court  of  Minnesota,    Juns  IQ,  18S9.) 

Dainm— Fabol  Liobnsb. 

In  the  case  of  a  drain  malntainad  scroM  land  by 
mer*  parol  Uwdm  of  the  owner  ot  the  laud,  he 
may  revoke  the  license,  and  proceed  to  use  his 
land  as  though  the  dnriti  were  not  there,  without 
giving  notice  to  the  licensee. 

ISyHftlntB  by  the  Covrt.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Wilkin,  Judge. 

Action  by  Thorkild  Wilson  against  the  St. 
Paul,  Minneapolis  A  M anitolm  Railroad  Com- 
pany, for  injuries  to  real  estate.  Judgment 
for  plaintiffii  and  defendant  appeals. 

if.  D.  Qrover,  for  appellant.  John  W. 
Willis,  for  respondent. 

QiLFiLLAN,  C.  J.  Block  1,  KopUns*  ad- 
dition to  St.  Paul,  is  bounded  by  Third, 
Fourth,  Rosabel,  and  Broadway  streeta,  and 
the  surface  of  the  entire  bloctc  WBS,  at  the 
time  of  the  acts  complained  of,  several  feet 
below  the  surface  of  the  surrounding  streets. 
The  land  was  wet.  On  it  were  springs,  the 
water  from  which  seems,  unless  carried  off 
by  drains,  to  have  spread  over  the  surface  of 
the  block.  The  plaintiff  was  in  possession 
under  a  lease  from  the  owner  of  the  north 
half  of  lot  5,  which  extended  ft-om  Rosabel 
street  across  the  block  to  Broadway.    On  the 


west  end  of  the  half  lot  he  had  a  boilding 
fronting  on  Rosabel  street,  and  occupied  by 
himself  as  a  hotel;  on  the  east  end  he  had 
another  building  fronting  on  Broadway,  and 
occupied  by  a  tenant  6f  his.  For  the  pur- 
pose of  keeping  the  water  drained  off  his 
premises  he  had  constructed  two  drains, — 
one  on  the  half  lot  running  east,  and  vent- 
ing into  the  sewer  under  Broadway;  the 
other  running  south,  across  that  port  of  tlie 
block  lying  south  of  his  half  lot,  and  venting 
into  the  sewer  under  Third  street.  No  seri- 
ous question  seems  to  be  made  of  his  right 
to  have  and  maintain  tlie  former  of  these 
drains.  As  to  the  other,  it  appears  that,  sev- 
eral years  before  the  acts  complained  of,  the 
then  owner  of  the  land  across  which  it  runs 
gave  plaintiff  oral  permission  (there  being 
no  consideration  for  the  permission)  to  con- 
struct and  maintain  it.  Pursuant  to  such 
permission  be  constructed  the  drain,  and 
maintained  it  nntil  the  time  of  the  acts  com- 
plained of.  After  Its  construction  the  then 
owner  of  the  land  conveyed  it  to  George  C. 
Sqniers,  and  he  conveyed  it  to  defendant. 
Defendant  also  took  a  conveyance  of  plain- 
tiff's  half  lot,  subject  to  his  leasehold  inter- 
est. In  the  fall  of  1886  the  defendant  made 
preparations  to  erect  a  large  building  on  the 
land  thus  acquired  by  it,  and,  as  alleged  by 
plaintiff,  and  as  his  evidence  tended  to  prove, 
for  that  purpose  it  dug  trenches,  drove  piles, 
destroyed  the  two  drains,  entered  upon  and 
injured  plaintiff's  half  lot.  As  a  consequence 
of  destroying  the  drains,  tlie  water  accumu- 
lated during  the  following  winter  on  plain- 
tiff's premises,  and  seriously  Injured  the 
building  occupied  by  him,  and  prevented  his 
beneficial  use  of  it.  The  main  item  of  dam- 
age was  that  alleged  to  have  been  eansed  by 
so  destroying  the  drains  and  causing  the 
water  to  accumulate.  The  evidence  indi- 
cates that  the  accumulation  of  water  was 
mainly  due  to  the  destruction  of  the  drain 
venting  into  the  Third-Street  sewer.  Hence 
the  question  of  what  liability  was  incurred 
by  defendant  by  destroying  that  drain  is  im- 
portant. The  plaintiff  constructed  and  main- 
tained that  drain  under  a  mere  oral  license 
from  the  owner  of  the  land.  Such  a  license 
is  revocable  at  any  time.  This  proposition 
follows  neoessai'ily  from  the  law  that  inter- 
ests in  real  estate  cannot  be  created  bypanri. 
Such  a  license  gives  the  licensee  right  to  con- 
tinue doing  what  he  is  thus  licensed  to  do, 
though,  until  revoked,  it  protects  him  from 
liability  for  acts  done  under  it.  To  the  rule 
that  a  parol  license  to  enter  on  real  estate  is 
revocsMe  there  are  some  exceptions,  though 
this  case  does  not  come  within  them.  They 
save  the  right  to  the  licensee  not  to  occupy 
the  land  permanently,  but  to  do  some  single 
act  upon  it;  as,  if  one  sell  a  chattel  situate 
on  land  of  the  seller,  the  purchaser  to  take  it 
away,  there  arises  by  implication  a  license  to 
the  purchaser  to  enter  upon  the  land  fOr  tiie 
purpose  of  removing  the  cbaUel,  and  this 
cannot  be  revoked  until  he  has  had  a  reason- 
able opportunity  to  do  so,.    And  a  license  to 
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place  a  building  on  tamd  cannot  be  revoked 
BO  as  to  prevent  the  licensee  reaiaoTing  the 
building  within  a  reasonable  time.  Wliere 
a  license  is  roTocable,  it  is  revoked  by  a  ooo- 
Tejrance  of  the  land.  Harris  v.  Oil)ingliam> 
6  N.  H.  9;  Cook  v.  Stearns,  11  Mass.  588; 
Bridges  V.  Purcell.  1  Ser.  ft  B.  492;  Foot  r. 
Norttoampton  C!o.,  28  Conn.  214;  Seidens- 
parger  t.  Spear,  17  Me.  1^8;  Carter  v.  Har- 
lan, 6  Md.  20.  The  license  was  therefore 
revoiced  by  the  conveyance  of  the  original 
licenaor.  and.  unless  it  was  renewed  by  ao 
quiescence  of  the  grantee  in  the  maintenance 
of  the  drain,  it  was  entitled  to  cut  no  figure 
in  thacaaeb 

The  court  below,  in  its  chaise,  treated  the 
ease  as  though  the  license  had  not  been  re- 
voked. It  charged  that  the  owner  of  tl>e 
property  had  the  right  to  revoke  it  at  any 
lime,  but  qualified  this  with  this  instruction, 
to  wliicb  there  was  a  proper  exception: 
"Bat  if  this  drain  was  there  upon  tiie  prem- 
ises, iiad  been  there  for  years,  and  this  dfr. 
fendant,  wlien  it  went  to  improve,  found  it 
there,  it  was  its  daty  either  to  give  notice  to 
tbe  idaintifiF  that  tite  license  was  revoked,  or 
to  take  reasonable  and  proper  means  to  pre- 
vent any  damages  arising  from  what  it  did 
in  reference  to  stopping  it  op."  Tills  in- 
atruetion  aasumea  that  the  existence  of  the 
drain  on  the  defendant's  land  by  mere  naked 
license  created  a  right  in  the  licensee,  and  a 
duty  to  him  an  the  part  of  defendant,  that 
would  prevent  the  latter  uring  its  land,  as, 
but  for  tlie  existence  ct  the  drain,  it  might 
bare  done,  unlees  it  first  gave  notice  of  a 
revocatioK.  Under  tbe  evidence  in  tbe  case, 
tbe  jny  moat  haiv  understood  this  to  mean 
express  formal  notice;  for  there  conld  be  Ut- 
Ue  doabt  on  tbe  .evidence  that  the  plaintiff 
had  knowledge  that  the  Ucense  had  been  re- 
voked. Defendant  bad,  with  hta  knowledge, 
commenced  on  its  land  work,  the  prosecution 
of  which  necessarily  prevented  the  continu- 
ance of  the  drain.  It  is  pioliably  true,  in 
general,  that  the  protection  which  the  license 
affords  the  licensee  in  doing  what  it  permits 
him  to  do  continues  nntil  notice,  so  that  lie 
cannot  be  liable  for  acting  under  it  until  no- 
tice of  revocation.  This,  however,  has  been 
held  not  to  be  the  rule  upon  a  revocation  by 
agranttoatblrd person.  Wallis v. Harrison, 
4  Mees.  &  W.  53U.  We  tbink  tbe  proposition 
Id  thediarge  is  contrary  to  principle  and  au- 
thority,— to  principla,  because  it  Rttribntes 
to  a  naked  license  the  quality  of  ci-eating  a 
right  which  cannot  be  created  by  parol. 
Among  the  multitude  of  decisions  on  tbe 
subject  of  parol  licenses  we  find  but  two  pre- 
cisely aDalogons  to  this:  Hewlins  v  Ship- 
pam,  5  Barn.  &  C  221.  and  Fentiman  t. 
Smith.  4  East,  107.  la  tbe  former  case  the 
defendant  had  given  plaintiff  license  to  main- 
tain a  drain  across  his  premises,  and  had 
without  notice  obstructed  tbe  drain,  so  as  to 
prevent  the  water  flo>wing  through  it  The 
action  was  for  damages  caused  by  so  doing; 
and  it  was  held  that  plaintiff  could  not  re- 
cover,  for  that  a  right  io.  the  land  could  not 


be  created  by  parol.  The  other  case  was 
similar  to  it,  and  tliere  was  a  aimilar  de- 
cision. As  there  will  have  to  be  a  new  trial 
for  the  error  in  this  instruction,  it  is  not 
necessary  to  consider  any  of  tbe  other  exc^ 
tlons,  further  than  to  say  we  see  no  error  In 
them.    Order  reversed. 


OooFBH  e.  Simpson. 

(Supreme  Court  of  Minnesota.    June  10,  1880.) 

Pledoe. 

1.  In  the  caae  of  a  pledge,  tbe  parties  may  by 
contract  make  it  the  duty  of  the  pledgee  to  sell  the 
ptapertr  pledged  witUn  a  ■pecined  time. 

8.  In  tbe  abeenoe  of  some  such  eontraot,  the  duty 
of  the  pledgee  is  to  exendae  ordinary  oare,  and  ne 
la  liable  only  for  nagleot  of  auch  care. 

8.  The  pledgeor  cannot  make  it  the  dnty  of  the 
pledgee  to  sell  witUn  a  apecifled  ttane,  merely  by 
direotlng  or  reqneetlng  him  ao  to  dow 

4.  Loaa  of  oepreolatlon  in  value  of  the  thing 
pledged,  throagh  negligence  of  the  pledgee,  does 
Dot  operate  to  extinguish,  pro  tanto,  the  debt  •»- 
cared. 

(SyUobtM  bv  the  Court) 

Appeal  from  district  court,  Winona  coun- 
ty; Start,  Jodge. 

Action  by  James  Cooper  against  V.  Slmp> 
son.  Judgment  ftor  plaintiff,  and  defendant 
appeals. 

Qale  &  Broton,  for  appellant.  B.  F.  Hett- 
ston,  Jr.,  for  respondent. 

GiLFiLLAN,  G.  J.  Action  for  oonvertinf 
a  hone.  The  defense  was  ttuit  defendant, 
Ixing  indebted  to  plaintiff  upon  a  promls- 
aory  note,  executed  to  htm  a  chattel  mort- 
gage upon  the  liorse  to  secure  tbe  debt; 
and  that,  default  having  been  made  in  the 
mortgage,  defendant,  as  anthorlzed  by  the 
mortgage,  took  the  horse,  and  sold  it  to  sat- 
isfy the  debt.  Plaintiff  replied  tbat  the  debt 
had  been  paid  and  satisfied  before  the  taking. 
Tbe  faots  on  whieh  the  claim  of  satisfaotion 
of  the  debt  was  based  were  that  when  th» 
debt  bad  been  reduoed  by  payments  nntU 
there  waa  but  $137.20  unpsdd,  plaintiff  de- 
livered to  defendaaft  wheat  ticketa—that  is, 
receipts  for  wheat  depoeited  in  an  elevator — 
to  tlte  amount  of  1931  buahds  as  further  ool- 
lateral  secarifty  for  the  debt;  and  plaintiff 
gave  evidence  tending  to  prove  that  defend- 
ant, while  be  held  tlte  tiekets,  might  have 
s^d  ttiem  for  enough,  over  and  idtove  tbe 
elevator  charges,  to  satisfy  tlie  debt,  but 
that,  be  not  selling,  such  ohargee  accumulat- 
ed until  tb^  amounted  to  more  than  the  val- 
ue of  the  wbcat,  so  tbat  the  tickets  were 
practically  of  no  vaiue;  and  also  evidence 
from  which  the  }ury  might  have  found  that 
there  was  an  agreement  Iwtween  the  parties 
that  defendant  should  sell  the  tickets  within 
a  BpaddtA  time,  or,  if  they  found  no  such 
agreement,  might  have  found  that  the  plaln- 
tUf ,  after  making  tbe  pledge,  directed  him  to 
sell  within  a  speoified  time,  and  that.  If  he  had 
sold  as  so  agreed  or  directed,  the  tickets 
wonld  have  brought  enongh  to  satisfy  the 
debt.  The  exceptions  argued  on  this  appeal 
arose  on  the  charges  of  the  court.  ^^WajAfitm 
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but  one,  as  it  presents  as  fully  as  all  of  Uiem 
the  propositions  of  law  upon  which,  so  far  as 
relates  to  the  consequences  of  defendant's 
failure  to  sell,  the  case  was  submitted  to  the 
jury.  At  the  request  of  plaintiff  the  court 
charged:  "If  you  And  that  the  wheat  tickets 
were  delivered  and  received  as  collateral  se- 
curity, with  contract  that  Mr.  Simpson  should 
sell  within  two  months,  or  it  Couper  after- 
wards directed  Simpson  to  sell  the  wheat,  his 
falluie  to  sell  as  agreed  or  as  directed  would 
operate  to  discharge  the  debt  it  was  given  to 
secure,  as  far  as  the  then  market  value  of  the 
wheat  would  go. "  Thlschargecontains  three 
propositions:  First,  that  if  the  value  of  the 
thing  pledged  is  lost  by  failure  of  duty  on  the 
part  of  the  pledgee  it  operates  to  the  extent 
of  the  loss  to  extinguish  the  debt;  second, 
that  if  the  pledge  is  made  with  a  contract 
between  the  pledgeor  and  pledgee  that  the 
latter  shall  sell  within  a  specified  time  it  is 
his  duty  to  do  so,  and  his  failure  will  be  a 
breach  of  duty  for  which  he  will  be  answer- 
able to  the  pledgeor;  third,  that  in  case  of  a 
pledge,  without  any  contract  varying  the  du- 
ties of  pledgeor  and  pledgee  imposed  by  law 
upon  that  relation,  the  former  may  make  it 
the  duty  of  the  latter  to  sell  by  directing  or 
requesting  him  to  do  so.  As  to  the  second 
of  these  propositions  there  cannot  be  any 
doubt.  The  parties  to  a  pledging  may  by 
agreement  vary  their  common-law  powers 
and  duties  with  respect  to  the  pledge.  Qold- 
smidt  V.  Trustees,  etc.,  25  Minn.  202.  Upon 
the  other  two  the  court  erred.  Of  course,  a 
pledgee  may  by  his  misconduct  with  respect 
to  the  thing  pledged  l)ecome  liable  to  the 
pledgeor  for  loss  of  the  value  or  depreciation 
in  value  in  consequence  of  such  misconduct. 
And  ordinarily,  at  any  rate,  the  fact  and 
amount  of  the  loss  so  caused  may  be  set  up 
as  a  oonnter-dsim  to  an  action  for  the  debt 
secured  by  the  pledge.  But,  as  this  is  not  an 
action  to  recover  such  debt,  that  is  not  the 
question.  The  proposition  is  that  loss  to  the 
pledgeor  by  misconduct  of  the  pledgee  oper- 
ates ipeofaato  as  a  satisfaction  or  extinction 
of  the  debt  to  the  extent  of  the  loss.  We  are 
referred  to  several  cases  in  which  language 
is  used  that  suggests  the  existence  of  sucb  a 
rule,  but  to  none  in  which  it  was  so  decided. 
The  only  cases  we  have  found  in  which  the 
point  was  directly  considered  are  Taggard  t. 
Curtenius,  15  Wend.  155,  and  Hook  v.Wbite. 
86  Cal.  301,  In  which  it  was  held  that  facts 
analagouB  to  those  claimed  to  exist  in  this 
case,  while  they  might  be  pleaded  as  a  set-off, 
could  nut  be  sustained  as  a  bar  to  an  action 
for  the  debt  secured.  In  Lamberton  v.  Win- 
dom,  12  Minn.  282,  (Oil.  151,)  the  matter 
was  pleaded  as  a  defense  and  counter-claim, 
and,  as  it  was  enough  for  the  purposes  of  the 
case  if  it  could  be  sustained  either  as  a  de- 
fense (strictly)  or  a  counter-claim,  it  was 
immaterial  which  it  was.  And  so  the  court, 
though  it  speaks  of  the  matter  as  a  defense, 
does  not  consider  the  question  of  pleading, 
nor  whether  it  operated  as  a  satisfaction  or 
extinction  of  the  debt. 


Here  are  two  contracts,— one  creating  the 
debt  of  plaintiff  to  defendant;  the  other  cre- 
ating the  pledge,  indnding,  as  plaintiff 
claims,  a  contract  to  sell  the  pledged  property 
within  a  specified  time,  and  apply  the  pro- 
ceeds upon  the  debt  A  right  of  action  may 
exist  on  each,— one  may  be  u  set-off  or  counter^ 
claim  when  suit  is  brought  in  the  other. 
But,  as  said  in  th^  Taggard  Case,  there  is  no 
such  thing  as  setting  up  one  right  of  action 
in  bar  to  another  rigbtof  action.  There  may 
exist  facts,  in  a  case  of  pledging,  which  will 
estop  tlie  pledgee  from  denying  that  he  has 
disposed  of  the  pledged  property,  and  received 
and  applied  the  proceeds  upon  the  debt.  But 
there  are  no  such  facts  in  this  case.  The 
first  proposition  in  the  charge  is  therefore  er- 
roneous. The  third  is  equally  so.  It  leaves 
out  of  account  altogether  the  question  of 
negligence  on  the  part  of  the  pledgee.  There 
might  be  such  a  contract  between  the  pledge- 
or and  pledgee  as  would  make  it  the  alisolute 
duty  of  the  latter  to  sell  within  a  specified 
time,  in  which  case  his  liability  by  reason  of 
failure  to  sell  within  the  time  would  not  de- 
pend on  negligence.  But,  in  the  absence  of 
some  sucb  contract,  there  is  no  liability  of 
the  pledgee  to  the  pledgeor  except  for  negli- 
gence.  The  exercise  of  ordinary  care  in  re- 
spect to  the  thing  pledged  is  the  duty  which 
the  law  Imposes  on  a  pledgee,  and  for  a 
breach  of  that  duty  only  does  he  become  lia- 
ble. After  tbe  contract  of  pledging  is  made, 
neither  party  can,  by  anything  he  alone  may 
do,  vary  the  duties  or  powers  attaching  to 
the  relation.  Some  cases  hold  that  a  request 
to  sell  maybe  an  element  in  theproof  of  Di- 
ligence. But  we  express  no  opinion  <»  tbe 
point,  nor  do  we  express  any  Whether,  in  the 
al)Bence  of  express  contract,  it  \&  tbe  duty  of 
the  pledgee  at  any  time  to  sell  a  chattel 
pledged.    Order  reversed. 


State  e.  Brecht. 
{.Supreme  Court  of  ATinnssota.    June  10,  USB.) 

.      ADULTBBT— iHDIOTJfBSl^^UBT. 

1.  The  certificate  of  the  olerk  of  the  district 
court  to  tbe  drawing  of  the  panel  of  petit  jurors 
for  a  term  of  the  court  may,  upon  a  challenge  to 
the  panel  for  tmgnlarity  In  drawing,  be  oontra- 
dieted  by  hia  testimony.  Following  State  v.  Ghit, 
18  Minn.  811,  (GU.  816.) 

a.  The  challenge  will  be  presumed  to  have  been 
tried  and  determined  on  legal  and  snlBcient  evi- 
dence nnlew  the  case  or  bill  of  exceptions  shows 
the  oontraiy. 

8.  Upon  an  indictment  for  adultery  it  need  not 
be  alleged  in  the  indictment,  nor  proved  on  the 
trial,  that  the  prosecution  was  commenced  on  the 
complaint  of  the  hnsbsnd  or  wife. 

4.  The  proper  way  to  raise  the  objection  that  it 
was  not,  is  by  motion  to  set  aside  the  indictment. 

6.  Where  certain  evidenoe  11  by  statute,  made 
presumptive,  and  there  is  no  evidenoe  to  remove  tbe 
presumption,  it  is  not  prejudicial  error  to  deoUne 
to  instruct  tbe  jury  that  it  is  only  presumptive. 

6.  Where  a  person  is  called  in  an  indiotmeat.  In 
describing  the  offense,  by  a  name  other  than  bis 
true  name,  but  he  is  known  as  well  by  suoh  other 
name  as  by  his  true  name,  it  is  not  a  variance. 

7.  Various  unimportant  assignments  of  error 
disposed  of. 

(•Si/ttabut  by  tfie  Court)     ,  . 
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Appeal  from  district  court,  Goodhue  coun- 
tj;  McCltter,  Judge. 

J.  C.  ifoClure,  for  appellant.  Moses  E. 
Clapp,  Atty.  Gen.,  and  F.  M.  Wilson,  Co. 
Atty.,  for  the  State.  •  i 

GiLFiLLAN,  C.  J.    This  was  an  indict- 
ment for  adultery.      The  defendant  clial- 
lenged  the  panel  of  the  petit  jury  on  tbe' 
ground  that  it  was  illegally  drawn,  in  this:' 
That  the  cleric  put  only  24  instead  of  72 
names  in  the  box  from  which  to  draw  the 
jurors  for  the  term.     The  certificate  made  by  i 
the  clerk,  and  sheriff  and  justice  in  whose 
presence  he  drew  the  panel,  and  filed,  and  on ' 
which  the  venire  issued,  does  state  that  24 ' 
names  were  put  in  the  box,  and  does  not 
state  that  there  were  any  more.    If  the  cer- 
tificate were  the  only  admissible  evidence  of 
the  manner  of  drawing,  then  it  would  appear 
conclusively  that  the  panel  was  improperly 
drawn.    But  the  regularity  of  the  drawing 
may  be  proved  by  the  testimony  of  the  clerk 
or  the  officers  present,  even  though  itcontra- 
dict  the  certificate.    State  v.  Gut,  13  Mian. 
341,  (Gil.  315.)  The  bill  of  exceptions  shows 
that  the  challenge  was  tried  and  disallowed, 
but  does  not  show  upon  what  evidence  it  was 
tried;  and  of  course  it  must  be  presumed  to 
have  been  upon  evidence  legal  and  sufficient 
to  justify  the  conclusion. 

When  the  trial  commenced  the  defendant 
objected  to  the  introduction  of  any  evidence, 
on  the  ground  that  the  indictment  does  not 
state  facts  sufficient  to  constitute  a  public 
offense.  Under  that  objection  the  point  is 
made  that  the  Indictment  ought  to  allege 
that  the  prosecution  was  commenced  on  the 
complaint  of  the  injured  husband  or  wife; 
that  the  fact  is  jurisdictional  and  ought  to  be 
alleged.  The  objection  we  have  stated  can 
hardly  be  said  to  present  the  distinct  point, 
but  there  were  other  exceptions  during  the 
trial  that  raise  thequestlon,  and  it  is  involved 
more  or  less  directly  in  eight  or  ten  of  the  as- 
signments of  error;  and  so  we  consider  it 
under  the  assignment  of  error  based  on  this 
objection.  Section  262  of  the  Penal  Code, 
after  defining  the  crime  of  adultery  and  pre- 
scribing the  penalty  provides :  "  But  no  prose- 
cution shall  be  commenced  except  on  the  com- 
plaint of  the  husband  or  the  wife,  save  when 
such  husband  or  wife  is  insane."  It  must  be 
entirely  apparent  that  the  policy  of  the  stat- 
ute as  to  this  offense  being  that  if  the  par- 
ties injured  choose  to  acquiesce  in  the  wrong 
done,  no  one  else  ought  to  be  allowed  to 
move  in  the  matter;  and,  where  there  are 
two  persons  injured,  either  may  complain, 
as,  where  the  guilty  paities  are  both  mar- 
ried, the  husband  of  the  one  or  the  wife  of  the 
other  may  make  the  complaint.  This  dis- 
poses of  two  of  the  assignments  of  error 
which  insist  that  in  this  case  the  wife  of  the 
defendant  ought  to  have  made  the  complaint. 
The  statute  does  not  point  out  how  the  ques- 
tion shall  be  raised  that  the  prosecution  was 
not  commenced  on   the  complaint  of  the 


proper  person.  The  making  of  the  com- 
plaint is  no  part  of  the  offense.  The  descrip- 
tion of  the  ofTense  is  complete  without  refer- 
ence to  it,  nor  does  it  go  to  the  jurisdiction 
either  of  the  court  or  grand  jury.  The  court 
has  jurisdiction  of  any  indictment,  whether 
good  or  bad,  rightfully  or  wrongfully  found, 
if  found  by  the  proper  grand  jury.  And  the 
grand  jury  miiy  inquire  of  any  indictable  of- 
fense alleged  to  have  been  comotiitted  within 
their  county.  If  they  find  an  indictment  for 
such  an  offense  in  the  county  where,  by  rea- 
son of  some  statutory,  preliminary  requisite, 
tliey  ought  not  to  have  found  it,  it  is,  at 
most,  error  or  irregularity,  but  does  not  af- 
fect their  jurisdiction.  For  the  reason  ttiat 
the  complaint  of  the  proper  party  is  not  ju- 
risdictional, nor  descriptive  of  the  offense, 
it  is  not  necessary  to  allege  it  in  the  indict- 
ment, or  prove  it  on  the  trial.  It  does  not 
go  to  the  merits  of  the  trial,  but  only  to  the 
regularity  of  the  previous  proceedings.  At 
common  law  the  objection  might  properly  be 
raised  by  plea  in  abatement.  Under  our 
statute  there  is  strictly  no  plea  in  abatement 
in  criminal  cases.  Section  1,  c.  Ill,  and 
chapter  112,  Gen.  St.  1878.  A  motion  to  set 
aside  the  indictment  seems  intended  to  take 
the  place  of  such  a  plea.  Chapter  110.  Mat- 
ters specified  in  section  1,  o.  110,  are  of  the 
kind  that  at  oommon  law  would  be  proper 
for  such  a  plea.  But  tliat  section  does  not 
specify  all  objections,  not  affecting  the  ques- 
tion of  guilt,  which  a  defendant  has  a  right 
to  make  to  an  indictment,  and  the  specifica- 
tion of  them  is  not  to  be  regarded  as  exelu- 
sive.  That  the  defendant  was  required  to 
testify  before  the  grand  jury  which  found 
the  indictment  against  him  is  not  one  of  the 
grounds  specified,  yet,  in  State  v.  Froisetb,  16 
Minn.  296,  (Gil.  260,)  it  was  held  that  a  mo- 
tion to  set  aside  the  indictment,  where  such 
was  the  fact,  should  be  granted. 

We  conclude  that  the  proper  manner  to 
make  the  objection  that  the  prosecution  was 
not  commenced  on  the  complaint  of  the  prop- 
er person  can  be  made  only  by  such  a  motion. 
It  follows  that  all  questions  raised  on  the 
trial  as  to  the  competency  or  sufficiency  of  the 
evidence  to  prove  who  moved  the  prosecution 
were  immaterial;  and  the  defendant  having, 
by  raising  the  question  of  who  made  the 
complaint,  induced  the  court  to  enter  on  an 
immaterial  inquiry,  cannot  insist  on  tlie  ob- 
jection that  it  was  immaterial.  The  indict- 
ment charges  the  adultery  to  have  been  com- 
mitted with  Margaretha  Schlichthaber,  wife 
of  Frederick  Schlichthaber.  To  prove  the 
marriage  the  state  offered  the  record  of  a  cer- 
tificate of  marriage  between  Christian  Fred- 
erick Schlichthaber  and  Margaretha  Sturman, 
nude  by  Charles  H.  Blecken,  described  in  the 
certificate  as  a  minister  of  the  Gospel,  and  in 
the  signature  to  it  as  "Ev.  Luth.  E^tor." 
This  was  objected  to  on  the  general  ground 
that  it  was  irrelevant;  incompetent,  and  imma- 
terial, and  no  foundation  had  been  laid  to  au- 
thorize its  admission  as  evidence.    The  ob- 
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Jection  was  overruled,  and  the  record  read. 
The  specific  objections  made  here  (they  are 
not  suggested  bj  the  objection  made  below) 
seem  to  be  that  the  parties  are  not  identi- 
fied, and  that  there  is  no  proof  that  Bleclcen 
was  a  regularly  ordained  minister.  It  was 
of  course  necessary  to  identify  the  parties 
named  in  the  certiUcate.  The  proof  of  that, 
however,  should  not  precede  but  follow  the 
introduction  of  the  certificate,  and  it  was 
given  by  a  witness  present  at  the  mHrriage. 
From  tlie  same  witness'  testimony  the  jury 
might  find  that  Bleiken  was  a  regularly  or- 
dained minister.  He  certainly  professed  to 
be  a  minister  of  the  Gospel,  as  appears  from 
the  certificate;  and  in  such  case  the  marriage 
is  valid  if  the  parlies  or  either  of  them,  in  the 
belief  that  it  is  valid,  consummate  the  mar- 
riage. Section  15,  c.  65,  Rev.  St.  1861;  sec- 
tion 15,  c.  61.  Gen.  St.  1878.  That  it  was  so 
consummated  appears  beyond  any  controver- 
sy. Section  97,  c.  73,  Gen.  St.  1878,  makes 
the  record  presumptive  evidence  of  the  mar- 
riage. With  reference  to  this  the  defendant 
requested  an  instruction  to  the  jury  that  the 
record  was  only  presumptive  evidence  of  the 
focts  stated  in  it,  and  the  instruction  was  re- 
fused. As  the  case  stood  the  request  was 
only  an  abstract  proposition.  Presumptive 
evidence  establishes  the  fact  until  the  pre- 
sumption is  removed  or  shaken  by  prc<>fs. 
There  was  no  evidence  to  disprove  the  mar- 
riage; no  proof  to  remove  or  shake  the  pre- 
sumption raised  by  introduction  of  the  rec- 
ord. The  request  therefore  had  no  applica- 
tion to  the  state  of  the  case,  and  the  refusal 
could  not  prejudice, 

A  question  of  variance  between  the  indict>- 
ment  and  proofs  is  raised  upon  the  names 
of  the  wife  and  the  husband.  In  respect  to 
this  the  court  in  its  Instructions,  referring  to 
the  variance  claimed  in  the  name  of  the  wife, 
properly  stated  the  rule  to  be  that,  if  she  "  was 
known  at  the  time  as  ■  Margaretha,*  her  full 
name  being  '  Anna  Margaretha  Schlichtha- 
oer,'  there  would  l>e  no  variance  such  as 
would  entitle  the  defenrlant  to  a  verdict." 
"It  niast  appear  that  she  was  known  as  ■  Mar- 
garetha Schlichtliaber '  as  well  as  by  any  other 
name,  if  any  other  name  is  shown  to  have 
been  her  true  name. "  As  names  are  given 
to  persons  for  the  purpose  of  identifying 
them,  it  follows  that,  if  a  person  is  equally 
well  known  by  either  of  two  different  names, 
either  may  he  used  wliere  the  purpose  is 
merely  that  of  pointing  oat  the  person  in- 
tended. In  a  case  like  this  the  name  Is  im- 
portant as  descriptive  of  the  particulare  of 
theoffense,  as  pointing  the  person  with  whom 
it  is  alleged  to  have  ^n  committed,  so  that 
the  defendant  may  know  what  he  is  called  on 
to  meet.  But  the  defendant  insists  that  there 
was  no  evidence  of  the  wife  being  known  by 
tlie  name  "Margaretha,"  instead  of  by  her 
full  name,  "Anna  Margaretha."  She  was 
married  by  the  name  "Margaretha."  All  the 
witnesses,  except  herself,  who  gave  her  a 
first  name,  speak  of  her  only  by  that  name. 


The  jury  might  well  find  that  she  was  known 
by  that  mime  as  well  as  she  was  by  the  fall 
name,  "  Anna  Margaretha. "  And  it  was  the 
same  with  respect  t»  identifying  the  husband. 
We  deem  it  hardly  wortli  while  to  allude  to 
the  many  assignments  of  error  based  on  the 
idea  that  the  offense  must  be  proved  as  of  the 
day  named  in  the  indictment,  or  on  the  idea 
that,  upon  a  charge  of  this  kind,  it  is  not  com- 
petent to  prove  the  situation,  circumstances, 
and  opportunities  of  the  parties  to  the  offense, 
and  their  demeanor  toward  each  other  both 
before  and  after  its  alleged  commission.  The 
rule  upon  each  of  these  hs  so  well  settled,  and 
has  been  settled  so  long,  that  we  need  only 
say  that  these  assignments  of  error  have  no 
foundation.  There  was  a  special  plea  of  a 
former  acquittal.  To  prove  this  plea  the  de- 
fendant introduced  the  record  of  a  former 
trial  upon  this  indictment,  which  resulted  in 
a  verdict  of  guilty,  and  of  a  motion  by  de- 
fendant for  a  new  trial,  which  was  granted. 
This  did  not  tend  to  prove  the  plea,  and  the 
court  was  right  in  so  instructing  the  jury.  In 
this  case  there  are  37  assignments  of  error. 
In  this  opinion,  instead  of  referring  to  them 
singly  or  in  their  order,  we  have  discussed 
the  propositions  upon  which  they  were  based; 
a  single  proposition  in  some  instances  includ- 
ing a  large  number  of  the  assignments. 
There  maybe  some  not  included  in  any  prop- 
osition here  considered,  but  we  see  nottiing 
in  such  to  require  of  us  to  say  more  than  tliat 
they  are  unfounded.    Order  afBrmed. 


Pkoflb  v.  Ommr. 

(SttprwM  Court  (tf  MieMgan.    April  34,  1888l) 

ImozioATiHe  LiQOOBS— ImroBMATioH. 

An  Information  charging  defendant  with  beingr 
engaged  in  a  buslDeM  coDsistlag  In  part  of  the 
sale  of  drugs  and  medlotnes;  aUsging  that  to  bad 
not  the  lawful  right  to  sell  aa  a  beverage  spirit- 
uous liquors,  and  alleging  sale  of  such  liquor  as  a 
beverage,  by  defendant  to  a  certain  person^-— 
(Aarges  an  oSenae,  nnder  How.  St.  Kich.  |  SSsS, 
forbidding  any  druggist,  or  any  one  whooe  busl- 
nesa  oonsists  u  wbola  or  in  part  of  the  sale  of 
drugs  aud  medicines,  to  sell  liquors  to  be  used  as  a 
beverage. 

Error  to  circuit  eourt.  Muskegon  county; 

DlOKEKMAN,   Judge. 

9.  W.  Cook  and  Delemo  <ft  Buiiktr,  tor 
plaintiff  in  error.  Janut  G.  MeLanghUtt^ 
Qo,  Atty.,  for  the  State. 

Long,  J.  Respondeat  was  prosecuted  and 
convicted  licfore  a  jury  in  the  oircnit  coart 
for  the  county  of  Muskegon,  and  brings  the 
case  here  on  exceptions  before  sentence. 
The  following  Is  a  copy  of  the  information 
upon  which  the  conviction  was  had:  "James 
C.  McLaughlin,  prosecuting  attorney  for  the 
county  of  Muskegon  aforesaid,  for  and  In 
behalf  of  the  people  of  the  state  of  Michigan. 
comes  into  said  court  in  the  October  term 
thereof,  A.  D.  1887,  and  gives  it  to  under- 
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sfand  and  be  iaformed  that  heretofore,  to- 
wit.  on  the  19th  day  of  July,  in  the  year 
1887,  at  the  city  of  Muskegon,  in  said  county 
of  MuskeRon,  Thomas  D.  Qninn,  late  of 
said  city  of  Muslcegon  and  county  aforesaid, 
whose  business  at  that  time  consisted  in  part 
of  the  sale  of  drugs  and  medicines,  and  who 
was  not  then  and  there  authorized  by  the 
laws  of  the  state  of  Michigan  to  engage  in 
the  business  of  selling,  furnishing,  giving, 
or  delivering  as  a  beverage  any  spirituous, 
malt,  brew^,  fermented,  or  vinous  liquors, 
or  any  mixed  liquor,  a  part  of  which  is  spir- 
ituous, malt,  brewed,  fermented,  or  vinous, 
to  any  person,  did,  on  the  said  19th  day  of 
July,  A.  D.  1887,  at  the  city  of  Muskegon, 
in  said  county,  sell  and  furnish  Walter  S. 
Deveraux  one  glass  of  spirituous  liquor,  to 
be  used  as  a  beverage  by  said  Walter  S.  Dev- 
eraux. contrary  to  tbe  form  of  the  statute  in 
such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  people  of  the 
state  of  Micliigan. "  Before  the  jury  was 
impaneled  in  the  cause,  and  before  pleading, 
the  defendant's  counsel  moved  to  quash  the 
information  on  the  grounds  (1)  that  the  acts 
alleged  in  said  information  do  not  constitute 
any  offense  known  to  the  laws  of  the  state  of 
Michigan;  (2)  that  no  offense  is  stated  or 
charged  in  said  information  which  the  laws 
of  this  state  confer  jurisdiction  upon  this 
court  to  try  and  determine.  The  court  over- 
ruled the  motion  to  quash,  defendant  en- 
tered his  plea  of  not  guilty,  and  the  cause 
proceeded  to  trial  before  a  jury  duly  impan- 
eled. 

The  people,  to  maintain  the  issue,  called 
as  a  witness  the  county  treasurer  of  the  coun- 
ty, who  produced  the  bond  given  by  defendant 
as  a  druggist  for  the  year  1887.  The  people 
offered  this  bond,  with  the  indorsement  there- 
on, in  evidence.  This  was  objected  to  by 
defendant's  counsel  for  the  reason  as  then 
given  by  him,  "because  it  is  not  alleged  in 
the  information  that  the  respondent  S4Md  and 
delivered  the  beverage,  or  that  the  furnishing 
of  the  beverage  was  by  the  respondent  in  his 
capacity  as  a  druggist,  or  as  a  druggist,  in  any 
manner  whatever.  He  is  described  in  the 
forepart  of  the  information  as  being  engaged 
in  that  kind  of  business,  but,  when  it  cumes 
to  the  allegation  of  selling  and  f  urn  isbi  ng,  the 
infwmation  is  entirely  silent  as  to  whether 
be  sold  as  a  saloonist,  private  individual, 
druggist,  or  in  any  other  capacity."  The 
court  overruled  the  objection,  and  admitted 
the  bond  in  evidence,  whereupon  tlie  people 
called  Walter  S.  Deveraux,  who  testifled  that 
on  the  19th  day  of  July,  1887.  at  the  city  of 
3Iuskegun,  in  said  county,  respondent  did 
sell  and  furnish  to  him  one  glass  of  spiritu- 
ous liquors.  This  testimony  was  taken  un- 
der objection  of  respondent's  coansel  that  it 
was  incompetent  and  immateriaL  This  was 
all  the  testimony  given  by  tlie  people  in  tbe 
case.  The  teapondent  was  sworn  in  his 
own  behalf,  and  denied  making  any  such 
sale  to  Deveraux  on  that  day;  and  reqxMid- 


ent  also  called  one  George  McAvt^,  who 
gave  testimony  corruboraUng  respondent's 
statement.  Upon  tliis  issue  the  jury  found 
the  respondent  gnilty.  No  complaint  is 
made  of  the  charge  of  the  court,  and  the  sole 
contention  is  (1)  that  the  Information  does 
not  state  any  offense;  (2)  that  the  informa- 
tion does  not  state  a  caosa  of  action  within 
the  jurisdiction  of  the  court  to  try  and  deter- 
mine. 

The  claim  made  by  eounsel  for  respondent 
in  his  brief  is  this:  That  the  sale  of  intoxi- 
cating litjuors  to  be  used  as  a  beverage  is 
made  unlawful  by  chapters  28  and  71  of 
Howell's  Statutes,  when  made  in  violation 
of  either  of  those  cfaapters,  but  that  chapter 
28  lias  reference  to  general  sales  by  what  is 
termed  "saloon-keepers;"  while  chapter  71 
refers  exclusively  to  druggists,  who  sell  in 
that  oapaoity,  or  whose  business  consists  in 
wliole  or  in  part  of  the  sale  of  drugs,  medl> 
oines,  etc.  Ttiat  offenses  committ^  by  sell- 
Ing  in  violation  of  chapter  28  are  declared  to 
be  misdemeanors,  and  triable  exclusively  in 
justice's  court;  while  offenses  committed 
under  chapter  71  are  also  declared  to  be  mis- 
demeanors, but,  on  aocount  of  tbe  penalty 
attached,  being  beyond  the  jurisdiction  of  a 
justice  of  the  peace,  are  axdosively  triable  in 
tbe  circuit  court.  That  toautfaorize  the  trial 
and  conviction  iu  the  circuit  court  of  a  per- 
son charged  with  the  unlawful  sale,  it  is  not 
sufficient  to  prove  the  sale,  but  that  proof 
must  be  made  that  tbe  person  was  acting  in 
the  capacity  of  a  druggist  in  order  to  bring 
the  case  under  chapter  71,  and  thus  give  tbe 
circuit  court  jurisdiction.  Chapter  71  was 
amended  in  1888,  by  act  No.  187,  but  tbe 
amendment  does  not  affect  tbe  question 
raised  by  titis  reoord. 

The  offense  is  charged  to  have  been  com- 
mitted on  July  19,  1887,  and  some  time  bo- 
fore  the  act  of  1887  took  effect.  We  are 
therefore  to  look  at  tbe  several  acts  ot  the 
legislature  as  in  force  on  July  19,  1887,  to 
determine  the  questions  Involved  here.  Act 
Ko.  259,  Pub.  Acta  1881,  was  in  force,  so 
far  as  related  to  the  matter  In  oontroversy 
here.  This  is  an  act  to  regulate  the  sale  of 
spirituous,  malt,  brewed,  fermented,  and 
vinous  liquors,  and  to  prohibit  the  sale  there- 
of to  a  certain  specified  class  of  persons. 
Section  1  of  the  act  makes  it  unlawful  for  all 
persons  except  druggists  to  sell,  without  hav- 
ing first  given  a  bond  to  the  county  treasur- 
er, as  provided  by  section  9  of  the  act.  The 
penalty  for  such  unlawful  sales  is  fixed  by 
section  6  of  tbe  act,  and  makes  the  offense  a 
misdemeanor  punishable  by  fine,  not  less 
than  $25  nt  -  more  than  8100,  and  coets.  etc ., 
and  imprisonment  in  the  ooonty  Jail  notices 
than  lU  nor  more  than  90  days,  thus  bring- 
ing offenses  under  tbis  act  within  the  juria- 
diction  of  a  justice  of  the  peace  to  try  and 
determine.  Section  IS  of  this  act  makes  it 
unlawful  for  any  druggist,  or  for  any  person 
whose  business  consists  in  whole  or  in  part 
of  the  sale  of  drugs  aitd  medicinw,  to  a^, 
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furnish,  etc.,  anjr  such  liquors  except  for 
mediciBal  and  mechanical  purpoeee,  to  any 
minor,  etc.,  or  to  any  otiter  person  to  be  used 
as  a  beverage,  etc.  This  section  requires 
persons  engaging  as  druggists  to  give  a  bond 
to  the  county  treasurer  in  the  sum  of  $3,000. 
This  section  then  provides:  Whenever  any 
druggist  shall  violate  any  of  the  provisions 
of  this  section  be  shall,  on  conviction  thereof, 
be  deemed  guilty  of  a  misdemeanor,  and  be 
punished  by  a  fine  of  not  less  than  825  nor 
more  than  S200,  and  costs  of  prosecution,  and 
imprisonment  in  tlie  county  jail  not  less  than 
10  days  nor  more  than  90  days.  Chapter  28 
of  Howell's  Statutes,  referred  to  by  counsel 
for  defendant,  is  act  No.  156,  Pub.  Acts  1881, 
amending  the  act  of  1879  in  reference  to  the 
taxation  of  the  business  of  selling,  etc.,  of 
Intoxicating  liquors.  Section  6  of  this  act 
provides  the  penalty  for  its  violation,  and 
brings  such  cases  within  the  jurisdiction  of 
justices  of  the  peace  to  try  and  determi  ne.  It 
will  therefore  be  observed  that  section  13  of 
actNo.  259,  Pub.  Acts  1881,  was  the  only  sec- 
tion of  either  acts  giving  circuitcourts  juris- 
diction of  such  offenses.  And  cases  must  be 
brought  within  the  provisions  of  that  sec- 
tion before  jurisdiction  in  the  circuit  court  is 
acquired,  except  by  appeal.  We  think  the 
information  charges  an  offense  coming  with- 
in the  provisions  of  section  13,  and  that  the 
court  properly  overruled  the  motion  to  quash. 
While  all  sales  of  intoxicating  liquors  not 
made  in  compliance  with  law  constitute  an 
offense,  yet  those  made  by  a  person  in  the 
capacity  of  a  druggist  form  an  exception  to 
the  general  class,  and  on  account  of  that  ex- 
ception the  circuit  court  is  given  jurisdic- 
tion to  try  and  determine  such  offenses.  The 
information  covers  a  case  falling  within  the 
provisions  of  section  13,  (How.  St.  82282,) 
of  unlawful  sales  by  a  druggist.  The  in- 
formation charges  the  respondent  with  be- 
ing engaged  in  a  business  consisting  In  part 
of  the  sale  of  drugs  and  medicines,  and  also 
negatives  the  fact  of  his  having  the  lawful 
right  to  engage  in  the  business  of  selling, 
furnishing,  giving,  or  delivering  as  a  bever- 
age any  spirituous,  malt,  brewed,  fermented, 
or  vinous  liquors  to  any  peraon,  and  also 
alleges  the  sale  of  a  glass  of  spirituous  liquors 
to  one  Deveraox,  to  tie  used  as  a  beverage. 
It  is  claimed  by  defendant's  counsel  that 
there  is  nothing  exclusive  about  the  provis- 
ions of  chapter  71,  which  forbids  directly  or 
by  implication  a  druggist  from  engaging  in 
the  sale  of  liquor  under  other  provisions  of 
the  law,  but  he  becomes  liable  to  the  penal- 
ties prescribed  in  section  13,  if  at  all,  because 
of  the  character  of  the  business  In  which  he 
is  engaged,  and  the  selling  and  furnishing 
of  liquor  in  that  particular  character  at  his 
place  of  business.  We  thinlc,  however,  the 
allegations  in  the  information  cover  a  case 
brought  under  this  section,  and  the  verdict 
must  be  upheld.  The  court  below  is  advised 
to  proceed  to  judgment  upon  the  TUdict. 
The  other  Justices  concurred. 
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On  rehearing.  For  former  opinion  see  41 
N.  W.  Rep.  885. 

Tumbull  &  Dafoe,  {Shield!  <t  MoNamara, 
of  counsel,)  for  appellant  R.  J.  KeUey,  tor 
appellee. 

Per  Curiam.  A  motion  for  a  rehearing 
has  been  made  in  this  case.  It  is  based 
chiefly  on  the  ground  that  the  case  as  pre- 
sented in  tliis  court  was  in  some  respects  er- 
roneously presented.  The  order  we  made 
was  for  reversal  and  for  a  new  trial,  with 
the  suggestion  that  upon  the  case  aa  present- 
ed it  would  not  be  very  equitable  to  insist 
upon  a  further  trial.  If  a  new  trial  had 
been  refused  after  reversal,  the  motion  for 
rehearing  would  be  more  pertinent.  But  a 
reversal  was  necessary  under  the  record,  and 
no  reason  is  now  shown  that  indicates  any 
different  result  as  called  for.  It  is  not  for 
us  to  govern  parties  in  the  exercise  of  their 
legal  rights  in  the  circuit  court  below,  or  to 
anticipate  how  far,  on  a  new  trial,  facts  may 
l>e  changed  in  appearance.  But  the  order  as 
entered  is,  in  our  opinion,  the  proper  one, 
and  we  see  no  reason  to  change  the  news 
we  expressed  on  the  record  before  us.  The 
rehearing  is  denied. 

Bell  e.  Zelheb  et  dL 

(.Supreme  Court  cf  MUMgan.    June  7, 1889.) 

lHTOZioi.TiNa  LiquoBB — Crvii.  Dufxos  Act. 

In  an  action  by  a  wife  against  a  saloon-keeper 

for  canslnK  ttie  death  of  her  husband,  nnder  the 

"dvU  damage  act,"  the  prtnolpat  witness  for 

Slaintlff  tesuiBed  that  he  did  not  believe  he  and 
eoeased  were  in  defendant's  saloon  on  the  day 
when  deceased  became  intoxicated,  bat  that  they 
drank  liquor  in  other  saloons.  He  admitted  that 
on  a  former  trial  he  had  stated  differently,  bat 
said  that  he  was  not  positive  then,  and  only  in- 
tended to  testify  to  the  best  of  his  reooUeotion, 
and  that  he  had  since  concluded  that  he  had  been 
mistaken,  having  been  intoxicated  himself  on  that 
day.  Witness  was  somewhat  evasive  In  his  an- 
swers. Between  the  two  trials  ha  went  volunta- 
rily to  plaintilTs  attomby  and  told  him  that  be  bad 
concluded  that  he  was  mistaken  In  stating  that 
defendant's  saloon  was  the  one  in  which  he  and  de- 
ceased dranlc  He  stated  further  that  one  O.  was 
with  them  in  one  saloon  that  day,  while  O.  testi- 
fied that  he  went  with  the  witness  to  defendant's 
saloon,  bat  that  deceased  was  not  with  them. 
field,  that  it  was  not  error  to  reject  evidence  that 
the  witness  had  formerly  teatifled  positively  to  the 
fact  of  deceased  having  drank  in  defendant's  sa- 
loon, as  the  evidence  would  still  liave  lieen  tnsuf- 
fldent  to  support  a  recovery. 

Error  to  circuit  conrt,  Ionia  coun^;  Ybb* 
KON  H.  Smith.  Judge. 

Lemuel  Clute  and  William  Clute,  for 
plaintiff  in  error.  Mitehell  <6  MeOarry  and 
Davia  dt  NiehdU,  for  defendants  in  error. 

MoKSE.  J.  On  the  SOth  day  of  December, 
1885,  the  defendant  August  Zelmer  was  a 
saloon-keeper  in  the  city  of  Ionia.  Schmoltz 
and  Kennedy  were  sureties  on  his  bond,  the 
penal  sum  of  which  was  93.000.  On  that 
daj  John  Bell,  a  farmer  living  In  the  town- 
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abip  of  Odessa,  in  Ionia  county,  came  from 
his  home  to  the  city  of  Ionia  with  a  team  of 
horses  and  a  buggy.  While  there  he  met  a 
neighbor,  Charles  McRoberts,  with  wliom  he 
visited  seyeral  places  and  dranlt  liquor. 
About  dark  he  started  for  home,  McRoberts 
riding  with  him.  They  had  some  difDculty 
on  the  road,  arising  probably  from  the  effect 
of  the  liquor  they  had  drank.  Finally  Bell 
ordered  McRoberts  out  of  his  buggy.  Mc- 
Robirts  got  out  and  Bell  drove  on.  The  uext 
morning  Bell's  team  was  discovered  near  his 
home.  Bell  was  hanging  out  of  the  buggy, 
dead,  his  feet  being  caught  in  the  seat  of  the 
^QRg7>  bis  head  touching  the  ground.  It 
appeared  that  the  team  had  come  some  dis- 
tame  with  Bell  hanging  in  this  way,  his 
head  dragging  upon  the  ground.  The  plain- 
tiff, his  widow,  brought  suit  March  24, 1886, 
against  Zelmer  and  liis  bondsmen  under  the 
stiitiite,  (act  No.  259,  Pub.  Acts  1881,  as 
amended  by  act  No.  191,  Pub.  Acts  1883.) 
claiming  tlut  Zelmer  sold  her  husband  liq- 
uor, which  contributed  to  the  intoxication 
that  caused  his  death.  It  appeal's  from  the 
record  that  the  first  trial  of  the  cause  re- 
sulted in  a  verdict  for  plaintiff,  which  was 
afterwards  set  aside  by  tiie  circuit  judge 
upon  a  motion  for  a  new  trial.  The  cause 
came  on  again  to  be  tried  In  the  Ionia  cir- 
cuit before  a  jury,  on  the  19th  day  of  Decem- 
ber, 1887.  Upon  the  swearing  uf  the  first 
witness,  the  plaintiff,  the  counsel  for  the  de- 
fendants objected  to  any  testimony  being  in- 
troduced in  the  case  tending  to  show  any 
liability  against  tlie  defendants,  or  any  lia- 
bility against  the  sureties  in  the  ttond,  for 
the  following  reasons:  "(1)  Because  neither 
the  common  law  nor  statute  gives  the  right 
of  action  for  the  death  of  a  human  being 
under  tite  circnmstances  in  the  declaration 
counted  on.  (2)  Tliere  is  no  cause  of  action 
alleged  against  the  principal  in  the  bond,  for 
the  reason  that  there  is  no  wrong  alleged  out 
of  which  the  injury  complained  of  grew  or 
originated.  There  is  no  allegation  of  an  Ille- 
gal sale  of  liquor,  nor  that  the  sale  made  was 
not  lawful.  (3)  There  is  no  liability  against 
the  sureties,  Schmoltz  and  Kennedy,  alleged 
in  the  declaration,  because  (a)  the  form  of 
the  deilaration  is  in  trespass  on  the  case;  (&) 
the  sureties  are  alleged  to  be  guilty  of  no 
wrong  save  only  the  signing  of  the  bond, 
which  is  not  unlawful;  (c)  because  there  is 
no  breach  of  the  conditions  of  the  bond 
alleged."  This  objection  was  overruled  and 
the  case  proceeded. 

The  only  person  who  gave  any  evidence 
tending  to  show  that  the  husband  of  plaintiff 
drank  or  procured  any  liquor  at  the  saloon 
of  Zelmer  was  Charles  McRoberts,  who,  when 
first  placed  upon  the  stand  as  a  witness  for 
the  plaintiff,  testified  as  follows:  "I  reside 
in  Odessa,  where  I  have  lived  for  sixteen 
years.  I  am  a  farmer.  Knew  John  Bell  in 
his  life-time.  My  farm  joins  the  one  he 
lived  on  in'85,  and  where  his  family  nowlive. 
I  was  here  in  Ionia  with  John  Bell  on  the 
day  previous  to  his  death,  in  December,  '85. 


I  could  not  say  how  much  I  was  in  his  com- 
pany on  that  day.  I  think  I  met  him  about 
12  o'clock,  flrat.  I  knew  of  his  drinking 
liquor  in  Ionia  that  day.  I  know  the  defend- 
ant August  Zelmer.  Question.  While  in  Io- 
nia on  that  day,  did  you  go  into  Zelmer's 
place  of  business V  Ansioer.  That  I  am  not 
capable  of  saying.  I  do  not  think  I  did.  Q, 
Did  you  testify  in  this  case  once  before?  A, 
Yes,  sir.  Q.  Do  you  remember  how  you 
testified  then?  A.  Yes,  sir;  I  do.  I  think, 
sir,  I  was  mistaken  at  that  time.  I  think  I 
was  mistaken  of  the  place.  Q.  Do  you  know 
what  place  of  business  Zelmer  kept  at  that 
time?  A .  Yes,  sir ;  1  do.  He  kept  a  saloon. " 
He  was  then  examined  and  cross-examined 
for  a  long  time  by  the  attorneys  for  the  plain- 
tiff, first  one  and  then  the  other  taking  the 
witness  and  endeavoring  to  get  from  him  a 
positive  statement  that  he  and  Bell  drank  in 
Zelmer's  saloon  that  day,  and  an  admission 
that  he  so  positively  testified  on  the  first 
trial.  The  witness  hesitated  some,  and  at 
times  was  inclined  to  be  evasive  in  bis  an- 
swers, but  he  insisted  that  he  was  not  ()osi- 
tive  before  the  first  trial,  and  only  meant  to 
testify  to  the  best  of  his  recollection.  He  ad- 
mitted that,  before  the  first  trial,  he  pointed 
out  to  Mr.  Clnte,  one  of  plaintiff's  attorneys, 
Zelmer's  saloon  as  one  of  the  places  where  he 
thought  he  got  liquor  with  Bell.  He  claimed 
that  he  was  never  certain  about  it,  as  he  had 
been  drinking  a  good  deal  on  the  30th  of  De- 
cember, 1885,  and  that  he  had  l>een  thinking 
of  the  matter  since,  and  bad  come  to  the  con- 
clusion that  be  was  mistaken.  On  being 
asked  by  Mr.  Clute,  "Do  you  know  that  you 
are  mistaken  ?"  he  answered  "No,  sir;  Idon't 
know  positively  whether  I  am  mistaken  or 
not.  My  memory  tells  me  that  I  might  be 
mistaken,  and — and  I  think  that  I  am  mis- 
taken, but — "  "Mr.  Blanqhard,  (counsel  for 
plaintiff.)  I  would  like  to  ask  you  what  sa- 
loon it  was,  then?  Ttu  Court.  Do  you  know 
what  saloon  you  were  in  that  day  that  is  on 
the  south  side  of  the  street?  Answer.  No, 
sir;  not  positive."  It  appeared  from  the  tes- 
timony of  the  witness  that  before  the  second 
trial  began  he  went  voluntarily  to  the  office 
of  Mr.  Clute,  plaintiff's  counsel,  who  planted 
the  suit,  and  told  him  that  he  could  not 
swear  that  he  and  Bell  got  liquor  in  Zelmer's 
place,  as  he  had  become  convinced  that  he 
was  mistaken  in  naming  his  saloon  as  one  of 
the  places  where  liquor  was  obtained.  After 
the  witness  had  been  exhausted  by  the  attor- 
neys on  l)oth  sides,  the  court  asked  him, 
"  Witness,  what  do  you  ssy  no  w  as  to  whether 
you  were  in  Zelmer's  with  Bell,  when  Bell 
was  there  December  8U,  1885?  Anstoer.  I 
thought  at  the  time  that  that  was  the  sa- 
loon that  I  was  In.  Court.  I  asked  you  what 
do  you  say  now  ?  A.  Well,  I  say  that  I  think 
I  was  mistaken."  The  witness  stated  that 
In  the  last  saloon  which  he  and  Bell  went  into 
that  day  Mr.  Olmsted,  the  keeper  of  a  feed- 
stable,  was  with  him,  and  drank  with  them, 
and  that  Olmsted  only  went  to  one  saloon 
with  them  that  day,  and  only  onceJntoJilMt 
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ooe.  Olmsted,  being  sworn,  testified  that  be 
remembered  going,  in  December,  1885,  with 
the  witness  McRoberts  to  Zelmer's  saloon  to 
get  a  drink  of  liquor,  but  he  thiniss  no  one 
went  with  them.  That  he  wsa  not  personally 
acouninted  with  Mr.  £eU.  On  the  trial  the 
witness'  attention  was  called  at  different 
times  to  his  testimonj  on  the  first  trial,  and 
he  was  asked  if  he  did  not  then  answer  as 
follows  to  questions  then  put  to  him :  "  Quet- 
tion.  Are  you  sure  that  you  saw  Zelmer  that 
day?  AMstaer.  Yes,  sir.  Q.  Did  yon  see 
him  In  the  saloon?  A.  Yes,  sir," — ^to  which 
he  replied  that  he  did  not  so  testify.  He  was 
repeatedly  asked  if  he  did  not  testify  posi- 
tively on  the  first  trial  that  they  went  into 
Zelmer's  saloon  and  obtained  liquor,  and  bis 
uniform  answer  was  that  be  so  testified  to 
the  best  of  hia  memory;  that  he  thought  so 
tbem.  but  now  thought  he  was  mistaken. 
Thereupon  the  counsel  for  the  prosecution 
offered  in  evidence  the  stenographer's  min- 
utes of  his  testimony  on  the  first  trial,  and 
stated  that  he  offered  the  same  for  the  fol- 
lowing reasons:  "(1)  To  show  how  the  wit- 
ness swore  on  the  former  trial.  (2)  Because 
his  failure  in  memory  is,  in  effect,  the  same 
as  though  he  had  kst  ins  mind  from  disease 
or  insanity.  (3)  The  evidence  being  between 
the  same  parties,  involving  the  same  issue, 
we  have  a  right  to  submit  it  to  the  jury,  and 
let  them  say  whether  his  memory  was  correct 
on  the  former  trial.  (4)  The  facts  cleai'ly 
indicate  that  ttie  witness  has  been  tampered 
with  by  the  defendants,  with  a  view  of  ob- 
structing tlie  course  of  justice,  and  that  his 
«laim  as  to  want  of  memory  m  to  whether 
Mr.  Bell  got  liquor  in  Zelmer's  saloon  is  a 
mere  pretense  resorted  to  in  order  to  protect 
defendants  from  a  verdict  against  them." 
The  offer  was  rejected  by  the  court.  At  the 
close  of  the  testimony  on  the  part  of  the 
plaintiff  the  defendants  demurred  to  the  evi- 
dence, and  insisted  upon  a  verdict  in  their 
favor,  for  the  reason  that  the  evidence  failed 
to  make  a  case  against  them.  The  court 
took  this  view  of  the  case,  and  directed  a 
verdict  for  tlie  defendants. 

Some  interesting  questions  are  argued  be- 
fore us,  and  would  arise  in  this  case  if  a  new 
trial  were  to  be  granted,  it  is  not  alleged  in 
the  declaration  in  this  suit  that  the  sale  of 
liquor  by  the  defendant  Zekner  to  the  bus- 
band  of  plaintiff  was  unlawful,  and  if  it 
sboald  be  taken  for  granted  that  the  testi- 
mony of  McRoberts  established  the  fact  that 
Bell  obtained  liquor  at  Zelmer's,  which  liquor 
contributed  to  his  death,  there  is  yet  in  the 
record  no  testimony  tending  to  show  that  the 
sale  to  Bell  came  under  any  one  of  tlie  pro- 
hibited sales  under  the  statute.  It  is  not 
shown  that  he  was  a  person  in  the  habit  of 
getting  intoxicated.  He  was  not  a  minor, 
nor  an  Indian,  nor  of  Indian  descent,  nor 
had  any  one  forbidden  the  sale  of  liquor  to 
him.  The  sale  to  hiiu,  as  shown  by  this  rec- 
ord, was  a  perfectly  lawful  one  if  the  defend- 
ant Zelmer  sold  any  liquor  to  him.  It  has 
not  yet  been  deteimiaed  in  this  state  that  one 


who  sells  or  gives  liquor  lawfully  to  an  adult 
person  is  responsible  for  his  death  or  for  in- 
juries inflicted  on  account  of  his  intoxication; 
and  in  all  the  cases  before  this  court,  where 
a  recovery  has  been  asked  under  the  statute, 
the  sale  was  an  unlawful  one,  and  in  viola- 
tion of  the  statute.  SeeSteele  v.  Thompson. 
42  Mich.  595.  4  N.  W.  Hep.  536;  Kehrig  v. 
Peters,  41  Mich.  476,  2  N.  W.  Hep.  801; 
Clinton  v.  Laning,  61  Mich.  355,  28  N.  W. 
Hep.  125;  Anthony  v.  Krey.  88  N.  W.  Hep. 
603;  Johnson  v.  Schultz,  41  N.  W.  Hep.  865; 
Brockway  v.  Pattijrson,  40  N.  W.  Eep.  193; 
Flower  v.  Witkovsky,  87  N.  W.  Hep.  364; 
Priend  v.  Dunks,  37  Mich.  25-30;  Kreiter 
V.  Nichols,  28  Mich.  496-499;  Gansly  v. 
Perkins,  30  Mich.  492;  Wilson  v.  Booth,  57 
Mich.  249,  23  X.  W.  Rep.  799;  Thomas  v. 
Dansby,  41  H.  W.  Viep.  1083;  Larzelere  v. 
Eircbgsssner,  Id.  488.  The  statute  provides 
that  "every  wife  *  *  ♦  who  shall  be  in- 
jured in  person  or  property  or  means  of  sup- 
port by  any  intoxicated  person,  or  by  reason 
of  the  intoxication  of  any  person,  or  by  rea- 
son of  the  selling,  giving,  or  furnishing  any 
spirituous,  intoxicating,  fermented,  or  malt 
liquors  to  any  person,  shall  have  a  right  of 
action  in  *  *  *  her  own  name  against 
any  person  or  persons  who  shall,  by  selling 
or  giving  any  intoxicating  or  malt  liquor, 
have  caused  or  contiibuted  to  *  *  * 
such  injury,  and  the  principal  and  sureties  to 
the  bond  hiercinbefore  mentioned  shall  be  lia- 
ble severally  and  jointly  with  the  person  or 
persons  so  selling,  giving,  or  furnishing  any 
spirituous,  intoxicating,  or  malt  liquors  as 
aforesaid.  •  •  •"  This  section  of  the 
statute,  numbered  16,  was  added  to  act  Ko. 
259  of  the  Public  Acts  of  1881  by  an  amend- 
ment passed  in  1883.  See  Pub.  Acta  1881, 
Xo.  259,  p.  850;  Pub.  Acts  1883,  No.  191,  p. 
215;  How.  St  g§  2270-2283.  It  is  therefore 
a  part  of  said  act  259  of  the  Public  Acts  of 
1881.  the  title  of  which  is  as  follows:  "An 
act  to  regulate  the  sale  of  spirituous,  mal^ 
brewed,  fermented,  and  vinous  liquors,  to 
prohibit  the  sale  of  9uch  liquors  to  minors, 
to  intoxicated  persons,  and  to  persons  In  the 
habit  of  getting  intoxicated,  to  provide  a  rem- 
edy against  persons  selling  liquor  to  hus- 
bands or  children  in  certain  cases,  and  to  re- 
peal all  acts  or  parts  of  acts  inconsistent 
herewith."  The  title  of  theact  does  notaeem 
to  provide  a  remedy  to  the  wife  against  the 
sale  of  liquor  in  all  eases  to  lier  husband,  and, 
being  a  part  of  the  act  which  seeks  to  make 
the  sale  lawful  to  certain  persons  and  unlaw- 
ful to  others,  the  query  naturally  arises 
whether  the  right  of  action  given  by  the 
amended  or  new  section  (No.  16}  was  not  in- 
tended to  apply  only  to  intoxication  arising 
from  the  sales  prohibited  by  the  act.  Though 
the  part  of  the  section  giving  the  right  of 
action  would  seem  to  be  broad  enough  to 
cover  all  injuries  resulting  from  intoxication, 
whether  or  not  the  liquor  was  sold  or  fur- 
nished lawfully,  still  the  concluding  portion 
of  the  section,  giving  a  right  of  acUon  upon 
ttie  botal.  the  form  of  which  is  prescril>ed  by 
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the  same  statnte,  would  appear  to  restrict 
the  ri^it  to  cases  wherein  It  is  shown  that 
aoBoe  condition  of  the  bo(ud  has  been  broken. 
In  Flower  t.  Wltkovsky.  87  N.  W.  Bep. 
964-367,  we  held  the  title  to  act  No.  259, 
Pub.  Acta  1881,  to  be  within  the  constitu- 
tion with  section  16,  Act  191,  Pub.  Acta 
1883,  Included  as  a  part  of  it.     We  then 
stud:  "The  main  purpose  of  the  act  is  to 
regulate  and  prohibit  the  sale  ot  iiquors,  to 
provide  when  it  shall  be  lawful,  and  when  it 
•ball  be  tmlawful,  and  what  remedies  maj 
be  resMrted  to  in  cases  of  anlawfai  selling, 
and  Injuries  resulting  from   such  unlawful 
sales.    These  things  all  belong  to  one  pri- 
mary ol)ject,  which  is  the  distinguishing  of 
lawful  from  unlawful  sales  under  the  law, 
and  providing  penalties  and  remedies  against 
■nlawful  sales,  and  the  natnrnl  consequences 
resolting  therefrom . "    Another  serious  ques- 
tion also  would  arise.     The  sureties  on  Zel- 
mer's  Iwnd,  the  defendants  Schmoltz  and  Ken- 
nedy, obligated  UneBsaelves  that  Zelaaer  should 
■ot  directly  or  indireotly,  by  himself,  his 
clerk,  agent,  or  servant,  at  any  tlme^  sell, 
fnrauh.  give,  or  dativer  any  spirituousr  malt, 
brewed,  fermeated,  or  vinoue  liqoor,  or  any 
mixed  liquor,  a  part  of  which  1^  spirituous, 
malt,   brewed,   fcmented,  or  vtnoua,  to  a 
minor,  nor  tu  any  adult  person  whatever  who 
is  at  the  time  intoxicated,  nor  t*  luiy  pemon 
in  tbe  habit  of  getting  intoxicated,  nor  to 
any  Indian,  oi  any  ptrson  of  ladiaa descent, 
nor  to  any  penon  whose  busltaad,  wife,  par- 
ent, child,  guacdnui,  or  ttt^toyer  shall  fur- 
bid  tbe  same,  and  tliat  he  would  pay  all  dam- 
ages, aetual  and  exemplary,  that  may  be  ad- 
Judged  to  any  person  for  injuries  Inflicted 
apon  them,  either  ia  person  or  property,  or 
means  ot  suppmrt,  by  reason  of  his  selling, 
famishing,  girtog,  or  delivering  any  such 
liquors.     There  is  no  evidence  in  the  record 
before  ns  to  show  that  Zelmer  bad,  at  the 
time  of  the  commenoemeBt  ot  this  snit, 
broken  any  at  tbe  conditions  of  the  bond,  as 
above  set  forth.    Can  the  sureties  in  such 
a  ease  be  held  to  a  liability  to  wfalcli  tbey 
have  not   obUgiited   tb«>mselTes, — one   not 
"nominated  in  tbe  bondf"  In  Anthony  ▼. 
Krey.  we  held  that  the  sureties  could  be 
joined  with  the  principal  In  tbe  bond,  be- 
cause the  principal  had  not  kept  tbe  cove- 
nants of  the  same  as  to  tlie  selling  and  furnish- 
ing of  Uqnor,  as  it  was  alleged  in  tbe  declara- 
tion in  tliat  case  that  he  had  unlawfully  sold 
or  furnisbed  liqnur  to  the  husband  of  the 
l>lainti(f,  he  being  at  the  time  of  snch  sale  a 
p«i-son   in  the  liabit  of  being  intoxicated. 
Anthony  v.  Krey,  88  N.  W.  Bep.  603.    If  it 
aliould  be  determined  tliat  a  person  could  be 
)t*-ld  for  a  lawful  sale  or  furnishing  of  liquor 
in  eaae  a  person,  intoxicated  in  whole  or  in 
pHrt  by  the  drinking  of  such  liquor,  shoold 
injure  some  one,  or  some  one  should  be  in- 
jured by  reason  of  such  intoxication,  it  would 
still  remain  to  be  determined  whether  the 
sureties  would  be  liable  until  tbe  principal 
-WHS  sued  and  a  Judgment  obtained  against 
bim,  which  he  neglected  or  refused  to  pay. 
v.42N,w.no.9— 89 


It  the  sureties  in  such  case  can  be  joined 
with  the  principal,  and  made  liable  befor« 
any  judgment  is  obtained  against  him,  tbe 
right  t»  sue  must  arise  out  of  the  statute,  as 
such  liability  cannot  be  found  in  the  terms 
of  the  bond. 

But  in  our  view  of  tbe  case  it  is  not  neces- 
sary to  dispose  of  these  questions,  or  to  as- 
oertarn  whether  or  not  the  action  was  prop> 
erly  brought  in  trespass  on  tlie  case.  Wears 
satisfied  that  tbe  court  committed  no  error  in 
rejecting  the  evidence  of  McRoberta,  as  taken 
on  the  llrst  trial,  and  that  no  Jury  could  be 
authorized  to  find  a  verdict  agaiiwt  the  de- 
fendants npou  bis  testimony  as  given  on  th«  • 
last  trial.  It  certainly  would  not  be  proper 
for  a  court  or  jury  to  find  the  defendants 
liable  in  damages  for  the  consequences  of 
selling  liquor  to  Bell  on  this  SOth  day  of  De- 
cember, 1885,  solttly  upon  the  testimony  of  a 
witness  who,  when  sworn  upon  tbe  trial, 
thinks  he  and  Bell  did  not  go  into  Zeimer's 
saloon  that  day,  or  get  any  liqoor  there,  and 
that  be  was  mistaken  in  bis  statement  before 
the  trial,  or  on  a  previous  trial,  that  tbey 
did  go  in  there  and  geA  Uqnoar.  Wlien  he  is 
the  only  witness  relied  upon  to  prove  the  sale 
of  tlie  liquor,  and  the  only  one  giving  any 
evidence  tending  to  show  any  such  sale,  the 
jury  most  bike  liis  testimony  as  It  is  given, 
aad  cannot  render  a  verdict  upon  what  he 
has  previously  said  out  of  court,  or  upon  a 
prior  trial  of  the  same  case.  There  was  no 
evidence  in  tfads  case,  ootside  of  the  testimony 
of  McKoberts.  tending  to  show  that  Bell  pro- 
cured any  liquor  at  Zeimer's  saloon.  The 
evidence  showed  three  saloons  adjoining  one 
another,  on  the  same  side  of  the  street,  one 
of  the  outer  ones  being  Zeimer's.  McRoberts 
is  certain  that  he  went  into  one  of  tliera  with 
Bell,  wbicli  one  ha  cannot  tell,  but  thinks  it 
was  not  Zeimer's ;  thinks  that  since  the  first 
trial  he  b>is  seen  the  young  man  who  sold 
bim  the  liquor  in  this  saloon,  (Jack  Ingalls,) 
who  kept  or  "tended  bar"  in  one  of  the  other 
saloons;  is  certain  that  he  did  not  see  Zelmw 
in  the  saloon,  and  he  is  acquainted  with  him. 
I  Error  is  assigned  becauae  the  court  would 
'  not  permit  the  plaintiff's  counsel  to  introduce 
'in  evidence  tbe  testimony  of  McRoberts  as 
'  given  upon  the  first  trial  of  tbe  case.  If  it 
j  would  have  been  proper,  under  the  circum- 
;  stances  of  this  case,  (which  it  is  not  necessary 
I  to  determine,)  to  introduce  this  testiruony 
'  for  the  purpose  of  impeaching  the  witness, 
still  its  admission  for  that  purpose  could  not 
have  been  of  any  benefit  to  plaintiff.  She 
certainly  could  not  have  asked  from  the  jury 
a  verdict  of  damages  against  the  defendants 
upon  the  uncorroborated  evidence  of  a  witness 
whom  she  herself  had  impeached,  nor  could 
the  jury,  as  before  said,  have  t>een  authorized 
to  find  such  a  verdict  upon  the  testimony  of 
McBoberte  given  upon  another  trial,  and 
antagonistic  to  Ida  evidence  on  this  trial.  It 
I  was  also  claimed  ia  favor  of  the  admission  of 
this  testimony  that  there  was  evidently  a 
"failure in  memory"  in  this  witness  in  effect, 
and  that  for  thia  reason  the  plaintiff  was  en- 
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titled  to  reiid  in  evidence  his  testimony  taken 
on  the  former  trial  liie  same  as  if  tlie  witness 
had  lost  bis  mind  from  disease  or  insanity. 
But  the  testimony  of  McBoberts,  as  given  in 
the  record,  does  not  show  that  his  memory 
has  failed.  His  own  evidence  is  that  he  has 
been  thinking  the  matter  over  since  the  other 
trial,  and  that  he  has  become  satisfied,  or  Is 
of  tlie  opinion,  that  be  was  mistaken  on  the 
former  trial.  It  is  also  asserted  that  the 
facts  clearly  indicate  that  the  witness  has 
been  tampered  will)  by  the  defen  lanta  with  a 
view  of  obstructing  the  course  of  justice. 
We  do  not  tliink  the  record  bears  out  this  as- 
sertion; but,  if  it  did,  it  would  not  alter  the 
situation  as  to  the  admissibility  of  his  testi- 
mony taken  on  the  first  trial.  The  jury 
could  not  have  rendered  a  verdict,  as  before 
shown,  against  the  defendants  upon  evidence 
not  given  on  the  trial,  and  especially  upon 
the  testimony  of  a  witness  shown  upon  the 
present  trial  to  have  been  open  to  corruption 
and  corrupted.  The  judgment  of  the  court 
below  must  be  affirmed,  with  costs. 

LoNO,  J.,  did  not  sit.    The  other  justices 
concurred. 


Latourettb  o.  Oardnbr  et  ux. 

(Supreme  Court  of  MiOilgan.    June  7, 1889.) 

FOKECLOSURB — ^ReLBASE    Of    MORTGAOB — FOROERT 
— EVIDBXOB. 

On  bill  to  foreclose  a  mortsaga,  by  the  assi^ee 
of  the  personal  representaUve  of  the  deceased 
mortgagee,  defendants  gave  in  evidence  a  paper 
purporting  to  be  a  release  of  the  mortgage,  if  the 
Interest  were  paid  for  five  years,  which  had  been 
done,  and  apparently  signed  by  the  mortgagee, 
bat  complainant  claimed  this  paper  to  be  a  forgery. 
It  appeared  that  mortgagee  was  a  half-brother 
of  the  father  of  mortgagor,  and  that  the  mortgagor 
attended  to  mortgagee's  business  when  be  was  ab- 
sent; tliat  mortgagee  made  his  home  with  mort- 
gagor's father  when  in  the  state;  and  the  father 
testified  that  he  bad  never  charged  mortgagee  for 
his  keeping,  and  that  mortgagee  had  said  that  he 
would  do  well  by  his  (the  father's)  family;  that 
once  the  father  told  mortgagee  that  mortgagor 
felt  badly  about  the  mort{^e  indebtedness,  and 
mortgagee  said  he  would  make  it  all  right,  went 
away,  and  on  returning  said  he  had  given  mort- 
gagor a  writing  which  made  it  all  right  with  him. 
Mortgagor's  daughter  tesUfled  that  mortgagee 
once  came  to  the  bouse  of  her  father,  and  gave  the 
latter  a  paper  which  he  said  would  discbarge  the 
mortgage  in  five  years.  Witness  afterwards  saw 
the  paper,  and  said  that  the  one  offered  by  defend- 
ants looked  "lilce  the  same  paper. "  Another  wit- 
ness testified  that  mortgagor  showed  him  the  pa- 
per l>efore  the  death  of  mortgagee.  Many  wit- 
nesses familiar  with  mortgagee's  tiand  writing  tes- 
tified that  the  paper  and  signature  were  in  such 
handwriting.  Other  witnesses  testified  tbstmort- 
gagee  had  Mid  that  mortgagor  I>ad  done  much  for 
him,  and  that  he  should  be  rewarded ;  and  one 
witness  testified  that  three  days  before  mort- 
gagee's death  he  said  that  he  had  "fixed  it  in  black 
and  white,"  so  that  mortgagor  would  not  be 
turned  out  doors.  Coibplunant  gave  evidence 
that  mortgagee  before  bis  death  had  lost  confi- 
dence in  mortgagor,  and  did  not  intend  to  do  any- 
thing for  him,  and  witnesses  testified  that  the  pa- 
per was  not  in  mortgagee's  handwriting,  some  of 
them  having  seen  mortgagee  write,  while  others 
testified  from  comparison  with  other  and  conced- 
edly  genuine  writings.  A  paper  was  produced  by 
complainant,  similar  to  that  offered  by  defendants, 
except  that  it  simply  reduced  the  rate  of  Interest 


on  the  mortgage  for  five  years,  and  mortgagee's 
widow  testified  that  this  paper  was  a  copy  of  one 
given  her  by  her  husband,  which  be  satd  was  ■ 
copy  of  one  given  by  him  to  mortgagor.  No  ex- 
planation was  given  why  the  original  copy  was 
not  produced.  Errors  in  spelling  £n  the  paper  of- 
fered by  defendants  also  appeared  in  exhibits 
of  mortgagee's  handwriting,  nsed  in  thocase.  Be- 
fore the  suit  mortgagee's  widow  had  received 
a  copy  of  the  paper  offered  by  defendants.  TlM 
latter  paper  connected  smootUy,  while  the  other 
paper  did  not  have  a  fitting  termination.  JEfetd, 
that  the  paper  offered  by  defendants  was  genuine. 

Appeal  from  circuit  court,  Livingston 
county,  in  cbaacery;  Williah  Kswton, 
Judge. 

Bill  to  foreclose  a  mortgage,  by  Howard 
B.  Latourette  against  MorUmer  D.  Qardner 
and  Sarah  A.  Gardner,  his  wife.  Judgment 
for  defendants,  and  complainant  appeals. 

Luke  8.  Montague,  {J.  L.  Topping,  of 
counsel.)  for  appellant.  R.  U.  Person,  C. 
Tinker,  and  D.  Shields,  for  appellees. 

LoNO,  J.  The  bill  was  filed  in  this  cause 
on  tlie  22d  day  of  November,  1886,  for  the 
purpose  of  foreclosing  a  mortgage  held  by 
complainant  as  the  assignee  of  the  peraonid 
representative  of  Timothy  A.  Wiglitman, 
deceased,  la^  of  Herkimer  county,  K.  Y., 
who  died  on  July  28.  1882.  leaving  a  last 
will  and  testiiment,  which  was  duly  admitted 
to  probate  in  the  surrogate  court  for  Herki- 
mer cou  nty,  and  afterwards  anciliaiy  adminis> 
tration  committed  to  Cyrus  D.  Wigbtman, 
by  the  probate  court  of  Livingston  county, 
this  state.  The  mortgage  is  upon  80  acres 
of  land  in  the  township  of  Tyrone,  Living- 
ston county,  which  is  owned  by  Mortimer  D. 
Gardner.  A  part  of  the  original  mortgas^ 
premises  was  released  on  October  21,  1873. 
The  mortgage  bears  date  April  5,  1871,  and 
was  given  to  secure  the  payment  of  the  sum 
of  $2,464  in  Bve  years  -after  date,  with  in- 
terest, payable  annually,  at  10  per  cent. 
The  interest  had  been  kept  up  to  October  21, 
1881,  but  no  part  of  the  principal  i)aid.  The 
interest  for  the  years  1882  and  1883  was 
paid  together  in  the  month  of  Deoemljer, 
1883,  to  Mrs.  Katharine  Wigbtman,  the 
widow  of  deceased,  and  the  annual  interest 
was  paid  each  year  until  Octotter  21,  1886, 
but  no  part  of  the  principal  ever  paid.  Oom- 
piainant  asks  for  the  amount  of  principal 
and  interest  thereon  from  October  21,  1886. 
aggregating  on  April  21.  1889.  82.925.22. 
The  defendants  make  no  claim  of  the  pay- 
ment of  any  part  of  the  principal  in  money, 
but  produce  a  paper,  claimed  by  them  to  have 
been  made  by  Timothy  A.  Wigbtman  in  bis 
life-time,  bearing  date  October  21.  1881.  as 
follows:  "To  whom  this  may  come.  I  here- 
by agree  tliat  the  mortgage  I  hold  against  M. 
D  Gardner  and  on  said  Gardner's  farm  in 
Tyrone,  Livingston  county,  Michigan,  is  to 
run  the  coming  live  years;  then  to  be  dis- 
charged from  record  in  full,  providing  the  in- 
terest is  piiid  annually  at  seven  per  cent,  pt^ 
annum  on  all  sums  unpaid  on  the  above 
mortgage.  Tyrone,  October  21,  1881.  T. 
A.  WiouTMAN."  The  oomplainant  insists 
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thai  this  paper  was  never  executed  by  T.  A. 
Wightman;  that  it  was  forged  by  the  defend> 
ant  Mortimer  D.  Gardner,  or  by  his  procure- 
ment It  is  admitted  that  if  this  paper  ia 
genuine  the  complainant  tias  no  standing  In 
court,  as  the  interest  was  paid  by  defendant 
annually  on  the  mortgage  for  the  Ave  years 
following  that  date.  On  the  hearing  in  the 
court  below  the  learned  circuit  judge  dis- 
missed  complainant's  bill,  with  costs. 

It  appears  that  Timothy  A.  Wiglitmnn 
was  the  half-brother  of  Amilo  Gardner,  the 
father  of  defendant  Mortimer  D.  Gardner. 
Timothy  A.  Wightman's  flrst  wife  was  an 
aunt  of  the  mother  of  defendant  Mortimer 
D.  Gardner.  T.  A.  Wiglitman'a  first  wife 
died  several  years  ago,  and  in  1870  he  mar- 
ried Mrs.  Katharine  Wightman,  with  whom 
he  was  living  at  the  time  of  tlie  execution  of 
the  paper  to  Mortimer  D.  Gardner.  Mrs. 
Katliarins  Wightman  is  still  living.  Next 
to  his  own  children,  Amilo  Gardner  and  his 
children  were  the  nearest  blood  relations  of 
Mr.  Wightman.  Mr.  Amilo  Gardner  moved 
into  Livingston  county  in  1851  or  1852,  and 
has,  with  his  family,  ever  since  resided 
there.  His  family  consisted  of  his  wife  and 
several  children;  Moiiimer  D.  Gardner  being 
one  of  the  sons.  Tlie  wife  of  Amilo  Gardner 
died  some  time  in  the  summer  of  1881. 
Soon  after  the  removal  of  Amilo  Gardner  to 
Livingston  county,  Mr.  Wiglitraan  began  to 
visit  Livingston  county  from  his  home  in 
Herkimer  county,  N.  Y.,  for  the  purpose  of 
loaning  money  npon  mortgages  on  farms  in 
IJvingston  county  and  other  surrounding 
counties.  He  made  his  homi;  with  Amilo 
Gardner  during  his  visits  to  Michigan,  some- 
times staying  three  or  four  weeks,  and  at 
times  throe  months.  As  be  began  to  loan 
more  money,  his  visits  were  made  twice  a 
year, — in  the  spring  and  fall, — always  stay- 
ing with  Amilo  Gardner.  During  these  vis- 
its Mortimer  D.  Garcltaer  tooli  him  from 
place  to  place  to  make  loans,  to  the  register's 
office  to  examine  titles,  and  to  other  places, 
as  Wightman  wished  and  directed.  During 
bis  absence  from  the  state  Mortimer  D, 
Gardner  looked  after  his  interest  in  Michi- 
gan, found  places  to  loan  money,  and  ap- 
peared to  be  the  agent  of  Wightman  here  in 
all  his  business  transactions.  Wightman 
finally  took  the  loan  on  the  farm  of  Mortimer 
D.  Gardner  in  1871,  which  was  to  run  five 
years,  for  the  sum  before  mentioned.  On  or 
about  November  14, 1881,  while  Wightman 
was  at  the  house  of  Amilo  Gardner  on  one  of 
bis  semi-annual  visits  and  business,  it  ap- 
pears that  Mortimer  wanted  a  loan  of  9100 
from  Wightman.  and  called  upon  tdm  at  his 
father's  house,  some  little  distance  from  his 
farm,  upon  which  he  resided.  The  wife  of 
Wightman  was  then  with  him,  and  objected 
to  her  husband  making  the  loan  to  Mortimer, 
but  finally,  under  her  husband's  direction, 
drew  up  the  note  for  $100,  which  Mortimer 
signed,  and  received  the  money.  Mr.  Amilo 
Gardner  says  that  after  this  transaction  he 
told  Mr.  Wightman  that  Mortimer  felt  pret- 


ty bad  about  bis  affairs  with  him,  and  at 
what  Katharine  had  said,  when  Wightman 
said  he  would  go  down  to  Mortimer's  house, 
and  see  him  wout  it.  That  he  went,  and 
was  gone  about  an  hour,  and  when  he  re- 
turned he  said  he  had  made  it  all  right  with 
Mortimer;  that  he  had  given  him  a  writing 
which  made  everything  all  right  with  him; 
but  he  did  not  know  what  kind  of  writing  he 
had  given  him  until  after  Wightman  died. 
Mr.  Amilo  Gardner  further  says  that  during 
all  these  years  he  had  made  no  charges 
against  Wightman  for  his  staying  there,  and 
that  Wightman  said  if  be  outlived  him  he 
would  do  well  by  him  and  his  family. 

The  daughter  of  the  defendant,  now  19 
years  of  age,  testified  that  she  remembered 
Mr.  Wightman  coming  to  her  father's  house 
on  one  occasion,  when  a  paper  was  given 
from  Wightman  to  her  father.  He  came  in 
the  house  and  asked  for  paper,  pen,  and  ink. 
Her  father  got  the  paper,  but  Wightman  did 
not  like  the  piece  given  to  him,  took  some 
from  his  pocket,  wrote  upon  it,  and  then 
read  it.  That,  while  she  could  not  tell  how 
it  read,  she  did  remember  that  Wightman 
then  said  in  five  years  it  would  discharge  the 
mortgage.  All  they  had  to  do  was  to  go  to 
Howell,  pay  10  cents,  and  have  it  discharged. 
That  she  then  saw  the  paper.  The  paper 
was  handed  to  her  father,  and  she  afterwards 
saw  the  paper  in  the  house,  and,  being  shown 
the  paper  heretofore  set  out,  says,  "That 
looks  like  the  same  paper."  Some  words 
were  written  on  the  back  of  the  paper, 
which  the  daughter  says  were  put  on  by  her 
mother  the  same  day  the  paper  was  given  her 
father. 

Mr.  Clarence  Tinker,  an  attorney  resid- 
ing at  Fenton,  Genesee  county,  was  called  n 
a  witnees  by  the  defendants,  and  testified 
that  this  contract  signed  by  Mr.  Wightman 
was  exhibited  to  him  by  defendant  Mortimer 
D.  Gardner  in  February,  1882.  and  that  Mr. 
Gardner  then  consulted  him  in  regard  to  It, 
and  what  it  was  best  to  do  with  it  That  he 
took  it,  incloeed  it  in  an  envelope,  indoraed 
upon  the  envelope,  "M.  D.  Gardner.  To  be 
delivered  to  him  in  person  only,"  and  then 
went  with  Mr.  Gardner,  and  deposited  the 
same  in  Mr.  Buckbee's  bank  at  Fenton. 
The  envelope,  with  this  contract,  was  exhib- 
ited to  him,  and  the  witness  says  the  in- 
dorsement  on  the  envelope,  as  above,  is  in 
his  handwriting,  and  made  by  him  on  the 
day  above  sUted,— February  2,  1882.  This 
was  before  the  death  of  Mr.  Wightman. 

A  large  number  of  witnesses  were  exam- 
ined by  the  defendants,  many  of  whom  had 
seen  Mr.  Wightman  write,  and  were  famil- 
iar with  his  handwriting,  who  testified  that 
the  paper  under  which  defendants  claimed 
the  mortgage  was  satisfied  and  discharged 
was  in  the  handwriting  of  Mr.  T.  A.  Wight- 
man, — the  body  of  the  pa^t  as  well  as  the 
signature.  Testimony  was  also  given  by  the 
defendants  tending  to  show  that  Mr.  Wight- 
man  stated  at  different  times  that  he  intend- 
ed to  do  something  for  Moctimer. 
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Dr.  Aaron  W.  Biker  testified  that  Mr, 
Wigbtnian  told  him  in  1881  that  Mortimer 
had  itsaiated  bim,  and  he  was  going  to  re> 
ward  him  for  it. 

Mr.  Harriflon  T.  Law  testified  that  three 
toys  before  "Wightmiin  died  he  told  him  that 
be  hiui  llxeci  it  in  black  and  white  so  Morti- 
mer and  Sarah  could  not  be  turned  out  of 
doors. 

Mr.  Elisha  Oris  wold  testified  that  in  the 
fall  0*  1881,  at  Fenton,  Mr.  Wiglitraan  told 
kim  that  Mortimer  had  done  a  great  deal  for 
kim;  that,  though  be  had  only  one  team,  he 
would  take  it  off  the  wagon  or  plow,  and  go 
with  him  to  assist  him  in  any  business  trans- 
action; that  he  had  never  in  all  these  years 
paid  Mortimer  anyttiing;  and  that  the  mort- 
gage he  intended  to  fix  before  his  death  so 
that  no  parties  could  turn  Mortimer  and 
Sarah  out  of  doors.  He  said  he  had  sonn 
time  before  fixed  a  discharge  on  Mortimer's 
farm,  but  that  his  wife  objected,  and  he  had 
to  change  it  for  the  time  being;  but  that  he 
intended,  before  his  death,  to  have  it  the 
tame  as  it  was  before. 

Mr  George  Russell  testified  tliat  Mr 
Wigbtmantold  him  that  Mortimer  liad  al- 
ways done  a  good  deal  for  him,  helping  in 
his  business;  that  Mortimer 'was  all  right 
now,  and  that  he  had  something  to  show  that 
he  was  all  right  now. 

The  complainant  claims  that  these  wit- 
aesscs  are  not  worthy  of  credit,  and  gave 
■ome  teatimuny  tending  to  show  contradict- 
ory statements  made  by  some  of  them  oat 
9t  court  to  other  parties.  Complainant  gave 
testimony,  also,  tending  to  show  that  Mr. 
Wightman  stime  time  liefure  his  death  liad 
lost  confidence  in  Mortimer,  and  did  not  in- 
tend doing  anything  for  him.  Some  consldera. 
ble  testimony  was  also  given  by  complainant 
by  witnesses  as  to  the  handwriting  of  Mr. 
Wigbtman;  some  by  persons  who  had  seen 
Mr.  Wightman  write,  and  others  by  compar- 
ison of  the  paper  with  other  writings  and 
signatures  of  Mr.  Wightman,  conceded  to  be 
genuine.  These  witnesses  give  opinions 
that  the  paper  in  question  is  not  in  the  hand- 
writing of  Mr.  Wigbtman.  The  complain- 
ant took  the  testimony  of  Mrs.  Katharine 
W^ightman,  by  commission,  in  Herkimer 
oounty,  N.  Y.,  as  well  as  several  other  wit- 
nesses there.  Mrs.  Wiglitman  produced  a 
paper  writing  on  her  examination,  and  the 
same  was  put  in  evidence,  and  reads  as  fol- 
lows: "To  whom  this  may  come.  I  hereby 
agree  that  the  mortgage  I  hold  against  M. 
D.  Gardner  and  on  said  Gardner's  farm  in 
Tyrone,  Livingston  county,  Michigan,  the 
interest  the  next  five  years  from  date  is  to 
be  seven  per  cent.,  providing  the  interest  is 
paid  annually  on  all  sums  unpaid  on  said 
mortgage.  Tyrone,  Oct.  21,  1881."  (Mo 
signature.)  Mrs.  Wightman  testified  in  re- 
lation to  this  paper  that  in  Noven)l>er,  1882, 
while  she  and  her  husband  were  at  the  house 
•f  Aroilo  Gardner,  she  beard  Mortimer  D. 
Gardner  say  to  her  husband  that  his  father 
bad  given  bim  the  use  of  20  acres  of  land. 


and  if  be  (witness'  husband)  would  redacs 
the  interest  on  the  mortgage  to  7  per  cent, 
he  conld  make  money  enough  to  pay  up  the 
mortgage  in  about  five  years;  tttat  soon  aft- 
er this  conversation  her  husband  informed 
her  that  he  had  given  Gardner  a  writing  re- 
ducing the  rate  of  interest  upon  this  mort- 
gage to  7  per  cent.,  and  that  her  husband 
then  handed  her  the  paper,  which  he  said 
was  a  copy  of  tlie  paper  he  had  given  to 
Mortimer,  and  asked  her  to  copy  it,  and  pre- 
serve such  copy  so  made  by  her  with  the  oth- 
er paper  relating  to  the  mortgage,  which  she 
did,  all  but  the  si^'nature.  This  is  the  copy 
made  by  Mrs.  Wightman,  and  in  her  band- 
writing,  which  is  above  set  out.  The  claim 
of  counsel  for  complainant  here  is  that,  if 
Wightman  gave  Mortimer  a  paper  such  as 
bis  wife  now  testified  to,  Mortimer  drew, 
or  caused  to  be  drawn  from  it, — ^imitating 
the  liandwriting  of  Wightman, — the  paper 
which  he  now  produces,  and  under  which 
he  claims  a  discharge  of  the  mortgage.  It 
will  be  noticed  that  the  two  papers  read 
exactly  alike  down  to  and  including  the 
word  "  Michigan. "  Counsel  for  complainant 
also  claims  tliat  on  the  examination  betan 
the  commissioner  Mortimer  D.  Gardner  was 
asked  to  make  a  copy  of  the  {wper  under 
which  he  claims;  that  such  paper  was  dictat- 
ed to  him ,  and  an  examination  shows  that 
several  words  so  written  by  Mortimer  ara 
misspelled,  and  that  a  comparison  of  this  pa^ 
per  with  the  one  in  controversy  shows  that 
the  same  words  are  misspelled  in  the  paper 
under  which  claim  is  made,  but  in  the  two 
papers  the  words  are  spelled  exactly  alike. 
Mrs.  Wightman  testified  that  Mr.  Wight- 
miin usually  spelled  his  words  correctly, 
except  that  be  abbreviated  the  word  "re- 
ceived," but  that  be  always  spelled  "annual- 
ly" correctly.  The  word  "whom,"  in  the 
paper  in  controversy,  is  spelled  "whoom," 
and  the  word  "record"  is  spelled  "leccord." 
The  word  "whom,"  In  t^e  copy  made  by 
Mortimer  on  the  hearing,  is  spelled  "hoom," 
but  the  word  "record"  is  spelled  "reooord," 
the  same  as  in  the  paper.  It  is  a  curioas 
fact,  however,  tbat,  notwithstanding  the 
testimony  of  Mrs.  Wigbtman,  her  husband 
was  not  in  the  habit  of  spelling  his  words 
correctly,  and  the  same  errors  of  spelling  ap- 
pear in  the  papers  used  as  exhibits  in  the 
case,  which  are  conceded  to  be  in  Mr.  Wight- 
man's  handwriting;  so  we  cannot  attach 
any  importance  to  the  manner  in  which  the 
words  are  spelled  in  this  paper.  Our  atten- 
tion, however,  is  attracted  to  the  phraseolo- 
gy of  these  two  papers.  The  one  produced 
by  Mrs.  Wightman  is  only  a  copy  made  by 
her  of  a  paper  which  she  says  her  husband 
said  was  a  copy  of  a  paper  given  Mortimer. 
No  explanation  is  given  why  the  one  shown 
her  by  her  husband  was  not  put  with  the 
roort^ige,  and  preserved ;  and  it  is  not  pro- 
duced, or  in  any  manner  accounted  for. 
In  this  copy  produced  by  her,  following,  as 
it  does;  the  one  in  controversy  down  to  and 
including  the  word  "Mlcfai{ptn,"  it  seems 
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from  there  on  not  to  have  a  very  fitting 
termination,  while  the  paper  in  oontrovetsy 
connects  smoothly  with  wtiat  precedes.  It 
appears  also  that  some  time  before  the  com- 
mencement of  this  suit  the  defendants  gave 
.to  the  o(Hnplalnant  a  copy  of  the  paper  in 
controversy,  which  was  sent  by  him  to  Mrs. 
Wightman ;  so  that  it  is  as  easy  to  believe 
that  the  paper  exhibited  by  Mrs.  Wightman 
was  made  from  this  copy  sent  her  by  com- 
plainant, and  the  latter  part  of  it  changed, 
as  to  believe  the  one  produced  by  defendants 
was  manufactared  over  from  an  original, 
which  reads  as  the  one  produced  by  Mrs. 
Wigbtmon. 

A  great  amount  of  testimony  is  produced, 
and  the  record  is  quite  voluminous.  The 
aolieitora  for  the  respective  parties  had  cer- 
tain theories,  to  meet  which  witnesses  were 
produced  upon  either  side.  We  are  asked  to 
say  upon  this  record  that  Mortimer  D.  Gard- 
ner forged  this  paper,  or  procured  it  to  be 
forged.  The  evidence  not  only  falls  short  of 
proving  this  fact,  but  the  circtirastances  sur- 
rounding the  case,  and  the  testimony  of  tlie 
witnesses  who  had  the  means  of  knowing, 
convince  us  that  the  paper  is  genuine,  and 
satisfy  as  of  the  entire  innocence  of  Morti- 
mer D.  Gardner  of  so  great  a  crime.  It 
would  not  be  profitable  to  go  over  the  whole 
testimony,  as  from  an  examination  of  the 
whole  record  we  are  led  to  the  above  conclu- 
sion, and  this  conclusion  is  reached  without 
an  examination  of  the  testimony  of  Morti- 
mer D.  Gardner  and  his  wife,  which  com- 
plainant's counsel  claims  to  be  incompetent 
under  the  statute.  We  have  not  discussed 
this  question,  as  it  is  wholly  immaterial  to 
the  result,  the  other  testimony  presenting 
facts  conclusive  in  their  nature  of  the  gen- 
aineness  of  the  paper  in  controversy.  The 
decree  of  the  court  below  most  be  ailirmed, 
with  costs  of  both  courts. 

Sbebwood,  C.  J.,  did  not  sit  The  other 
justices  concurred. 


CAirru.i.ON  et  at.  v.  Dubcqxte  ft  N.  W. 
B.  Co. 
(Supreme  Court  of  Iowa.  June  1, 1889.) 
Tax  rs  Ais  of  Railroad. 
1.  Aid  was  voted  by  a  township  to  defendant 
company,  December  SO,  1888,  payable  wben  the 
flrst  five  and  ten  miles  of  the  proposed  railroad 
•bould  be  built,  in  return  for  which  each  tax-pajer 
would  be  by  law  entitled  to  shares  of  the  company's 
stock.  Before  any  track  was  laid,  on  May  5,  1884, 
defendant  agreed  with  another  company  that 
wben  50  miles  of  ita  road  was  completed  it  would 
then  form  a  junction  with,  and  sell  all  its  property 
to,  the  latter,  and  take  that  company's  stock  in 
payment.  No  provision  was  made  for  the  issuance 
to  the  tax-payers  of  stock  in  the  latter  company. 
December  13. 1886,  the  50  miles  of  rood  being  then 
completed;  tne  two  companies  agreed  to  abrogate 
the  contract  of  May  4,  lffi4,  and  by  a  new  contract 
tbeir  roads  were  united,  and  the 'two  companies 
oonsoUdated;  defendanrs  property  being  in  fact 
sold  to,  and  its  existence  merged  in,  that  of  the 
otbcr  company.  By  this  contract  it  was  agreed 
that  certificates  of  stock  of  the  purchasing  company 
should  be  issued  to  the  tax-payei-s  in  return  for  the 


aid  voted  to  defendant.  Code  Iowa,  {  1802,  pr»- 
vides  that  "where  any  railway  company  •  *  • 
shall  have  made  contracts  for  payments  to  it  upon 
delivery  of  stock  in  such  company,  and  shall  snb- 
eequent  to  aucb  contracts  have  ohdnged  their 
corporate  name,  or  when  the  real  ownership  of  the 
property,  rights,  powers,  and  franchises  have 
passed  legally  or  equitably  into  any  other  company, 
no  sncb  contracts  shall  be  enforcect  in  law  or  eqniiiy 
until  tender  or  delivery  of  stock  in  suohlast  namea 
corporation  or  company. "  'Held,  that  this  section 
embraces  obligations  for  payment  of  taxes  voted 
as  in  this  case,  and  applies  to  a  voluntary  convey- 
ance such  as  that  maae  by  defendant,  aoa  that  tha 
transfer  did  not  work  a  forfeiture  of  the  aid  tax 
voted.    Reversing,  on  rehearing,  86  N.W.  Rep.  620. 

'i.  The  tax  having  been  voted  in  1888,  the  assess- 
ment for  that  year  was  properly  used  in  levying 
the  tax  in  September,  1881,  notwithstanding  the 
assessment  of  1888  had  already  been  used  in  levy- 
ing the  general  taxes  for  the  year  1888.  This  is 
authorized  by  the  statute  (Acts  20th  Gten.  Assem. . 
c.  159,  j!  S)  providing  that  the  Bupervisors  "shalL 
at  the  time  of  levying  the  ordinary  taxes  next 
following,  levy  such  taxes  as  are  voted,  •  •  ♦ 
and  cause  the  same  to  be  placed  on  the  tax-lists  (SI 
the  proper  township,"  etc,  "indicating  in  their 
order  tbereupoo  wben  and  in  what  proportion  the 
same  are  to  he  collected;  •  •  *  acerttBedoopy 
of  which  order  shall  accompany  the  tax-Usta. 
Said  taxes  shall  be  collected  at  the  time  or  times 
specified  In  said  order,  in  the  same  manner  •  •  • 
as  other  taxes,  or  as  may  be  stated  in  the  petitioa 
and  notices  for  the  election. "  QaASoaa  and  Rotb- 
KOCE,  ,rj.,  dissenting. 

8.  Defendant's  articles  of  Incorporstloa  stated 
that  its  objects  are  to  oonstmet,  (qterate,  anA 
maintain  a  railroad  from  Dubvu^ie  In  a  westeriy 
and  north-westerly  direction.  In  Iowa,  Minnesota, 
and  Dakota,  to  a  junction  with  the  Northern  Pa- 
olfic  As  now  formed,  its  line,  consisting  of  60 
miles  in  Iowa,  and  that  of  the  purchasing  company, 
extend  from  Dubuque  to  Bt.  Paul,  Minn.  It  was 
not  shown  that  defendant's  reaching  Minnesota, 
Dakota,  and  the  Northern  Paciflo  was  made  a  con- 
dition of  the  aid,  nor  that  the  road  may  not  yet  be 
80  constructed.  Btld,  that  there  was  no  such  de- 
parture from  the  original  course  as  to  forfeit  the 
tax, 

4.  Defendant  having  expended  some  money  and 
time  in  the  construction  of  the  road  on  thefidth  Of 
the  tax,  between  the  date  of  the  election  and  the 
date  of  the  act  repealing  the  law  under  which  it 
was  voted,  (act  April  9,  1884,)  the  tax  is  saved 
from  the  operation  of  the  repealing  aot.  Follow- 
ing Surges  V.  Mabin,  37  N.  W.  Rep.  464. 

Appeal  from  district  court,  Dubuque  eoun- 
ty;  0.  F.  Couch,  Judge. 

Action  to  restrain  the  collection  of  taxes 
voted  in  aid  of  defendant's  road.  There 
was  a  judgment  for  plaintiff,  and  the  defend- 
ant appeals. 

Fottke  <£  Luon  and  LxMk  A  Sunn,  for  ap- 
pellant. €hraham  A  Cody  and  W.  J.  Can- 
taion,  for  appellees. 

Granger,  J.  This  case  is  before  us  on 
rehearing,  an  opinion  having  been  filed, 
affirming  the  judgment  of  the  district  court. 
85  N.  W.  Rep.  620.  At  the  former  hearing 
the  case  was  disposed  of  under  the  rulings  in 
Manning  v.  Mathews,  66  Iowa,  675,  24  m, 
W.  Bep.  271 ;  Blunt  t.  Carpenter,  68  Iowa, 
265,  26  N.  W.  Bep.  438;  and  Barttel  v. 
Meader,  33  N.  W.  Rep.  446,— the  rule  in  such 
cases  being  that  the  alienation  of  the  road 
before  completion,  and  after  taxes  voted  in 
aid  of  its  construction,  works  a  forfeiture  of 
the  tax.  Defendant  urges  upon  the  attention 
of  the  court  the  consideration  that  this  case 
is  distinguishable  from  those  cited  by  iU  facts 
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as  to  the  alleged  sale.  In  the  cases  referred 
to  there  was,  after  the  voting  of  the  tax, 
either  an  absolute  sale  of  the  road,  or  what 
amounted'  to  a  lease  in  perpetuity,  and,  for 
all  practical  purposes  to  the  tax-payer,  an 
absolute  sale.  The  holdings  in  such  cases 
are  l>ased  on  the  theory  that  the  payment  of 
the  tax  is  upon  contract  that  the  tax-payer 
shall  have  an  interest  in  the  property  he 
helped  to  create;  and  that  for  the  company 
to  voluntarily  place  the  road  beyond  its  power 
to  give  such  Interest  avoids  the  obligation 
for  payment.  After  a  careful  consideration 
of  the  law  and  the  arguments  we  are  con- 
vinced that  this  case  is  distinguishable  from 
the  others  as  to  its  facts,  and  controlled  by  a 
different  rule  of  law.  The  aid  to  the  defend- 
ant company  was  voted  December  20,  1883. 
On  the  5th  of  May,  1885,  thereaftpr  the  defend- 
ant company,  which  for  convenience  we  will 
denominate  (as  it  is  in  the  record)  "The  Dubu- 
que Company, "  entered  into  two  agreements, 
— one  with  the  Minnesota  Loan  &  Debenture 
Company,  by  the  terms  of  which  the  latter 
company  was  to  construct  for  the  Dubuque 
Company  its  line  of  road  for  50  miles ;  and  one 
with  the  Minnesota  &  Northwestern  Rail- 
road Company,  by  the  terms  of  which,  after 
the  Dubuque  Company  should  complete  its 
50  miles  of  road,  the  lines  of  the  two  com- 
panies should  be  joined  so  as  to  constitute  a 
single  line  of  road,  and  their  corporate  in- 
terests should  be  consolidated.  This  agree- 
ment by  the  Dubuque  Company  received  the 
assent  of  its  board  of  directors,  but  not  of 
(he  stockholders.  There  is  no  doubt  in  our 
minds  but  that  from  May  5, 1885,  it  was  the 
purpose  of  the  offlct-rs  of  the  Dubuque  Com- 
pany to  make  the  consolidation  when  the  50 
miles  of  road  was  completed,  which  was  in 
fact  done.  On  the  13th  of  November,  1886, 
and  just  after  the  completion  of  the  50  miles  of 
road  by  the  Dubuque  Company,  the  Dubuque 
Company  and  the  Minnesota  &  Northwestern 
Bailroad  Company  entered  into  two  contracts : 
(1)  One,  by  the  terms  of  which  the  contract 
of  May  5,  1885,  was  abrogated;  and  (2)  one, 
by  the  terms  of  which  the  two  lines  of  road 
were  united,  and  the  two  companies  con- 
solidated in  such  manner  that  the  consol- 
idated line  came  under  the  control  and  man- 
agement of  the  Minnesota  &  Northwestern 
J^ilroad  Company.  In  fact,  for  the  purpose 
of  this  case  it  may  be  said  to  have  been  an 
absolute  sale  of  the  road  to  the  managing 
company.  In  the  contract  of  May  5,  1885, 
there  was  no-  agreement  by  which  the  pur- 
chasing company  was  to  issue  the  certificates 
for  stock  due  on  payment  of  the  taxes  voted. 
In  the  contract  of  November  13,  1886,  there 
was  an  agreement  that  such  tax -payers  should 
have  the  stock  in  the  roads  as  consolidated. 
1.  These  facts  are  sufficiently  full  for  the 
presentation  of  our  views  on  this  question. 
As  we  understand,  it  is  thecliiini  of  appellees 
that  the  mere  fact  of  the  sale  of  the  road  oper- 
ates to  avoid  the  tax,  regardless  of  the  fact  of 
whether  or  not  the  tax-payer  would  be  enti- 
tled to  his  certificates  ot  stock  from  the  pur- 


chasing company  owning  the  line  aided  by 
the  tax.  The  right  of  railroad  companies  to 
transfer  their  roads  and  franchises  is  so  well 
understood,  and  so  clearly  provided  for  bj 
statute,  that  no  citation  in  that  respect  is 
necessary.  If  appellant's  theory,  that  a  com- 
pany aided  by  such  a  tax  may  before  the 
completion  of  its  road  transfer  it  to  another 
company,  and  still  preserve  its  right  to  the 
tax,  has  support  in  the  statute,  it  is  byrirtue 
of  section  1302  of  the  Code,  which  reads  as 
follows :  "  Where  any  railway  company  shall 
be  organized  under  a  corporate  name,  and 
shall  have  made  contracts  for  payments  to  it 
upon  delivery  of  stock  in  such  company,  and 
shall,  subsequent  to  such  contracts,  have 
changed  their  corporate  name,  or  when  the 
real  ownership  in  the  property,  rights,  powera, 
and  franchises  have  passed,  legally  or  equi- 
tably, into  any  other  company,  no  such  con- 
tracts shall  be  enforced  in  law  or  equity  until 
tender  or  delivery  of  stock  in  such  last-named 
corporation  or  company."  This  section  baa 
not  heretofore  received  judicial  construction, 
and  we  must  express  a  regret  that  the  legisla- 
tive purpose  is  not  more  apparent  than  it 
seems  to  be.  It,  however,  is  clearly  apparent 
that  cases  are  contemplated  where  payments 
are  to  be  made  to  the  company  upon  delivery 
of  stock  in  the  company,  and  it  is  equally 
clear  that  it  contemplates  that  the  ownership 
of  the  property,  rights,  powers,  and  fran- 
chises may  legally  pass  to  another  company 
while  such  contracts  for  payments  exist;  but 
such  contracts  are  not  enforceable  without 
tender  or  delivery  of  stock  in  the  company 
having  the  ownership  of  the  property,  eUi. 
To  our  minds  two  queries  are  presented:  (1) 
Does  the  section  embrace  obligations  for  pay- 
ment of  taxes  voted  as  in  this  case?  and  (2) 
does  it  embrace  voluntary  conveyances  by 
one  company  to  another?  As  to  the  first, 
the  letter  of  the  law  makes  it  applicable  to 
contracts  for  payments  upon  dell  very  of  stock. 
Counsel  in  this  case  agree,  and  we  have  bald, 
that  the  obligation  of  the  tax-payer  in  su<di 
cases  arises  on  contract,  and  the  obligation 
for  payment  is  dependent  upon  the  ddivery 
of  stock.  Acts  20th  Gen.  Assem.  o.  159. 
The  language  of  the  law  as  to  contracts  is 
general,  and  we  see  no  reason  for  excluding 
from  its  operation  this  class  of  contracts.  As 
to  the  second  query,  the  language  of  the  law 
is  also  very  general.  It  speaks  of  cases  where 
the  ownership  legally  passes  to  another  com- 
pany. It  is  sufficiently  broad  to  include 
voluntary  and  involuntary  conveyances.  At 
the  first  reading  there  was  something  of  a 
hesitancy  in  giving  to  the  section  so  broad 
a  meaning;  but  the  rules  for  construction, 
and  our  rettections,  lead  us  to  the  conviction 
that  nothing  less  was  designed.  In  argu- 
ment no  reasons  are  suggested  against  such 
a  construction,  and  none  whatever  occur  to 
us.  With  this  view  of  the  law,  it  is  plain 
that  tlie  case  is  distinguishable  by  its  facts 
from  those  on  which  the  former  opinion  is 
based.  The  parties  must  be  held  to  a  know^l- 
edge  of  the  law  at  the  timO'the  bix  was  voted. 
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and  that  the  company  bad  the  right  to  transfer 
the  road,  and  that  thereafter  the  obligation 
for  payment  wonid  depend  npon  the  readi- 
ness of  the  purcluising  company  to  deliver 
the  stock.  We  do  not  leave  out  of  view  in 
this  case  the  fact  that  by  the  agreement  of 
May  5,  18iiS,  there  was  no  provision  in  the 
contract  of  sale  for  the  purcliasing  company 
delivering  the  stock.  There  are  many  donbts 
surrounding  the  VHlidlty  of  that  sale,  but 
with  our  view  we  think  it  unnecessary  to 
determine  them.  We  may  say  it  was  a  valid 
sale.  Looking  to  the  same  section,  we  do 
not  dnd  a  requirement  that  in  making  the 
sale  the  delivery  of  tliis  stock  shall  be  pro- 
vided for;  and  it  Is  of  no  concern  to  the  tax- 
payer whether  such  a  provision  is  made  as 
between  the  companie.s  or  not.  The  law  ex- 
empts the  tax-payer  from  payment  unless  the 
stock  is  forthcoming.  By  the  contract  of 
siile,  November  13, 1886,  provision  is  made  for 
the  stock  in  the  consolidated  line,  and  the 
evidence  clearly  shows  that  it  is  of  greater 
market  value  than  it  would  be  in  the  former 
road.  Considered  in  the  light  of  a  pecun- 
iary advantage,  the  transfer  was  greatly  to 
the  interest  of  tax-payers,  and  hence  they 
are  without  any  special  claims  to  equitable 
consideration. 

2.  The  tax  was  voted  December  20,  1883. 
The  levy  was  made  September  30, 1884,  after 
the  levy  of  the  taxes  for  that  year  for  state 
and  county  purposps;  the  levy  for  state  and 
county  purposes  being  made  on  the  assess- 
ment of  1884.  That  for  the  railroad  tax  was 
levied  on  the  assessment  for  1883,  and  ap- 
pellees insist  that  the  tax  is  void  for  that 
reason.  It  is  appellees'  contention  that,  the 
board  of  supervisors  having  used  th«  assess- 
ment for  1883  for  the  levy  of  taxes  in  Septem- 
ber of  that  year,  and  the  tax-list  having  passed 
to  the  treasurer  for  collection,  the  assessment 
had  served  its  full  purpose,  and  that  it  could 
not  be  made  the  basis  of  a  levy  in  1884. 
After  a  township  has  voted  aid  to  a  railroad 
company,  the  law  makes  it  the  duty  of  the 
township  clerk  or  the  clerk  of  the  election  to 
certify  the  facts  to  the  county  auditor,  who 
shall  at  once  cause  such  oertiflcale  to  be 
recorded  in  the  office  of  the  county  recorder. 
And  then  follows  this  provision:  "When 
such  certlBcates  shall  have  been  made  and 
recorded,  the  board  of  supervisors  of  the 
county  shall,  at  the  time  of  levying  the  ordi- 
nary taxes  next  following,  levy  such  taxes  as 
are  voted  under  the  provisions  of  this  act  as 
shown  by  said  oertiflcate,  and  cause  the  same 
to  be  placed  on  the  tax-lists  of  the  proper 
township,  incorporated  city,  or  town,  indi- 
cating in  their  order  ttiereupon  when  and  in 
what  proportion  the  same  are  to  be  collected, 
and  upon  what  conditions  the  same  ar^  to  he 
paid  to  the  railroad  companies;  a  certified 
copy  of  which  said  order  shall  accompany  the 
tax-lists.  Said  taxes  shall  be  collected  at  the 
time  or  times  specified  in  said  order,  in  the 
same  manner,  and  subject  to  the  same  laws, 
after  they  are  collectible,  as  other  taxes,  or 
as  may  be  stated  In  the  petition  and  notices 


for  the  election . "    Acts  20tb  Gen .  Assem .  c. 
159,  §  8. 

The  foregoing  is  our  only  statutory  guide 
as  to  assessment  on  which  to  make  the  levy. 
We  do  not  accept  the  theory  of  appellees  that, 
the  levy  of  taxes  for  1888  for  general  purposes 
having  been  made  on  the  assessment  for  that 
year,  the  same  assessment  could  not  be  used 
for  another  levy ;  tliat  is,  we  see  no  reason 
why,  after  one  levy  is  made,  the  same  assess- 
ment may  not  be  used  for  another  levy,  if 
the  la  w  so  designed.  The  assessment  for  the 
year  which  the  law  really  contemplates  is  but 
the  instrument  or  means  for  measuring  or 
ascertaining  the  amount  of  the  individual's 
indebtedness  to  the  company,  as  be  is  to  pay 
5  per  cent,  of  the  assessed  valuation  of  his 
property.  The  extent  of  such  an  obligation 
may- be  measured  by  the  assessment  of  any 
year  the  law  may  designate  or  the  parties 
agree  upon,  and  the  fact  that  the  assessment 
has  once  been  used  would  make  no  difference. 
We  say  this  much  only  in  answer  to  a  claim 
that  an  assessment  can  only  be  used  as  the 
basis  of  a  levy  for  a  single  year.  Appellant's 
theory  Is  that,  the  tax  being  voted  in  Decem- 
ber, 1883,  the  law  contemplates  a  levy  on 
the  assessment  for  that  year;  that  both  the 
company  and  the  tax-payer  then  know  what 
the  assessment  is,  and  contract  with  knowl- 
edge of  the  amount  to  be  paid  by  the  one  and 
received  by  the  other;  while,  if  the  levy  is  to 
be  on  a  future  assessment,  they  make  their 
contract  in  ignorance  of  so  important  a  con- 
sideration. If  this  thought  is  to  be  a  control- 
ling one,  we  experience  a  difficulty  in  fixing 
a  time  to  serve  as  a  dividing  line  l>etween 
levies  on  past  or  future  assessments.  In  the 
case  of  Parsons  v.  Childs,  36  Iowa,  108, 
the  court  had  under  consideration  the  ques- 
tion of  which  of  two  assessments  was  the 
proper  one  for  the  levy  where  taxes  had  been 
voted  to  aid  the  construction  of  a  railroad. 
In  that  case  the  aid  was  voted  March  30, 1869, 
and  the  court  held  that  the  levy  should  be  on 
the  assessment  of  that  year,  and  used  this 
language:  "In  view  of  the  provisions  of  our 
statute,  as  above  mentioned,  and  numerous 
others,  it  is  very  manifest  that  the  tax  voted 
and  sought  to  be  enjoined  in  this  case  was 
regularly 'and  legally  to  be  levied  upon  the 
assessment  of  1869,  the  year  in  which  it  was 
voted."  There  is  much  doubt  of  a  purpose 
in  that  case  to  hold  that  in  all  cases  of  voting 
such  aid  the  levy  must  be  made  on  the  as- 
sessment of  the  calendar  year  in  which  it  was 
voted.  In  fact,  there  are  some  words  used 
indicating  that  the  holding  is  only  applicable 
to  that  case.  We  are  not  without  apprehen- 
sion of  danger  in  fixing  upon  any  definite 
time  as  applicable  to  all  such  cases.  How- 
ever, a  majority  of  this  court  are  of  the 
opinion  that,  in  view  of  the  time  the  tax  was 
vot«d,  with  other  facts  in  this  case,  the  levy 
of  the  tax  on  the  assesment  for  1883  is  not 
erroneous,  and  that  the  claim  of  appellees  in 
that  respect  cannot  avail  to  defeat  the  tax. 
Justice  BOTBUOCK  and  the  writer  of  this 
opinion  hold  to  the  view  tliat  the  assessment 
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for  1884  is  the  one  on  which  the  levy  should 
have  been  made,  but  think  the  plciintifTs  are 
not  entitled  to  relief  on  that  aocoimt.  There 
was  an  aasesanient  for  1884,  and  we  think 
before  equity  will  restrain  the  collection  of 
the  tax  because  of  the  levy  on  the  wrong 
asaeasment,  the  plaintlSa  must  show  prej- 
udice  resulting  from  the  error;  as  that,  in 
consequence  of  the  levy  being  on  the  wrong 
assessment,  a  greater  tax  is  imposed.  If  the 
amount  of  the  tax  is  less  or  equal,  there  can 
certainly  be  no  }ust  grounds  of  complaint. 
It  Is  not  like  a  case  where  there  had  been  no 
assessment  for  the  year  1884  to  enable  the 
plaintififs  to  Icnow  as  to  their  prejudice,  and 
allege  the  fact,  if  true. 

8.  The  artkles  of  incorporation  of  the  Du* 
buque  Company  state  that  the  objects  of  iB> 
corporation  are  to  coiistrnct.  operate,,  and 
maintain  araiJroad  from  Dubuque  in  a  west- 
ern and  north-western  direction  in  Iowa. 
Minnesota,  and  itekota,  to  a  junction  with 
the  Northern  Pacific.  It  is  urged  that  the 
line  as  now  formed,  and  extending  from  Du- 
buque to  St.  Paul,  is  such  a  departure  from 
the  original  undertaking  as  to  avoid  the  tax. 
The  petition  signed  by  the  citizens  of  the 
township  in  which  the  vote  was  ordered,  and 
the  notice  for  the  election,  conform  to  the 
statutory  requirements  in  stating  the  amount 
of  wurk  to  be  done  on  the  road,  and  when 
and  where  it  must  be  done,  and  to  wltat  point 
the  road  must  be  completed,  before  the  lax 
was  collectible,  and  these  provisions  have 
been  fully  compiled  with.  The  record  of  the 
case  SHtisfies  us  that  at  the  time  the  tax  was 
voted  the  general  course  was  designed  to  be 
norti)  and  north-west,  but  the  extent  of  the 
line,  and  its  northern  termiuus,  were  matters 
which  circumstances  in  the  future  must  de- 
termine. It  was  well  known  that  if  the 
enterprise  proved  a  success  it  must  have 
financial  aid  from  other  quai-ters  than  Du- 
buque, and  it  must  have  been  understood 
that  changes  might  be  necessitated  in  secur- 
ing the  needful  assistance.  The  record  does 
n<S  disclose  that  the  tax  was  voted  upon  con- 
dition that  the  ro.-td  was  to  be  constructed 
into  any  other  state  or  territory.  It  was 
known  that  the  incorporators  at  the  organ- 
ization of  tbecompany  had  asobjeetlve  points 
Minnesota  and  Dakota,  and  tlie  Northern 
PaciBc.  The  reaching  of  such  points  was  not 
a  condition  of  payment,  and  we  are  unable  to 
say  tliBt  the  road  may  not  yet  be  so  con- 
structed. We  do  not  think  in  this  respect 
Uiere  is  such  a  deviation  from  the  conditions 
under  which  the  tax  was  voted  as  to  excuse 
the  payment. 

4.  This  tax,  as  before  stated,  was  voted  on 
the  20th  of  December,  1883,  and  the  law  under 
which  it  was  voted  was  repealed  April  9, 
1884,  and  appellees  say  that  fact  avoids  tlie 
tax.  Thecaseof  BurgesT.  AIabin,27N.  W 
Rep.  464,  is  decisive  of  the  law  of  this  branch 
of  the  case.  There  is  some  question  as  to 
the  amount  of  money  and  time  expended 
after  tlie  vote  and  before  the  repeal  of  the  law. 
But  we  think  it  was  unmistakably  sufficient 


to  support  the  contract,  and  avoid  tibe  opera- 
tion of  the  repealing  statute.  It  is  sofficient 
tn  say  that  after  the  tax  was  voted  the  com- 
pany engaged  t«s  actively  in  the  preparation 
for  the  work  of  construction  as  it  could  weU 
do  at  that  xenson  of  the  year,  and  with  the 
opening  spring  prosecuted  its  work  with 
energy,  and  eoin  plied  with  the  contract  on  its 
part.  We  think,  also,  that  the  expenditures 
made  and  the  work  done  were  in  faith  of  the 
tax  voted.  With  these  views  we  reach  the 
conclusion,  om  rehearing  of  the  case,  ttuit  (he 
petition  is  without  merit,  and  that  it  shoald 
be  djamieaed.    Reversed. 


ScHEB  V.  La  Osangb  tt  dl. 

(Supreme  Court  of  Iowa.    June  4,  VSSO.) 

AssioHMKNTS — Writb— Idbm  Bonaiu — CoixAm- 

A.L  Attack  oh  JcDOMJSirTs — Tax-Deeds. 

1.  Wliere  the  effect  of  a  deed  la  to  place  proper- 
tr  in  Uie  haads  of  third  parties  for  the  benefit  of 
toe  giaotot's  oredttors,  suoh  third  parties  ore  "as- 
signees, "  aad  a  suit  is  properly  kroaght  aaiBst 
them  as  such,  though  the  Instrument  is  calted  a 
"trust-deed,*  and  uses  the  words  "in  trust' and 
"trust  property"  in  relation  to  tka  duties  of  the 
grantees  as  to  the  property. 

2.  A  notice  and  petition  whioh  designates  tka 
defendant  as  "Lnckenbough,  assignee  of*  a  cer- 
tain person,  is  sufficient,  though  snoli  assignee's 
real  name  is  "liuokenbaeh. " 

a  A  judgment  cannot  be  eollaterally  attacteil 
for  defective  service  of  notice  on  defendant,  whet* 
the  record  shows  that  the  court  adjudged  the  serv- 
ice sufficient. 

4.  One  who  is  not  shown  to  be  the  owner  of  land 
cannot  interpose  the  flve-yeara  statute  of  limita- 
tion, as  against  one  claiming  under  a  tax-deed. 

Appeal  from  district  court,  O'Brirai  coun- 
ty; SooTT  M.  Lsj>D,  Judge. 

Action  by  appellant  and  croas-aotion  by 
appellee  A.  H.  La  Grange,  each  praying 
that  tlie  title  to  certain  lands  in  O'lirieo 
county  be  quieted  in  liim.  There  was  judg- 
ment for  defendants,  aad  plaintifC  appeals. 

H.  S.  Long,  for  sppelhint.  &.  W.  eU- 
ebritt  and  M'arren  Walker,  tor  appellees. 

Gbanokr,  J.  Benjamin  6.  Unangat  was 
the  owner  by  purchase  from  the  government 
of  the  N.  W.  i  of  section  6,  township  96^  range 
39,  in  O'Brien  county,  which  is  tlie  property 
in  question.  Unangst  was  a  resident  of 
Northampton  county,  Fa.,  and  in  iSepteraber, 
1873,  he  conveyed  therewith  other  lands  to 
Charles  A.  Lackenbach  and  William  Chap- 
man, for  the  benefit  of  his  creditors.  The 
character  of  the  conveyance  will  itereafter 
receive  more  particular  notice.  Tltereafter, 
and  prior  to  November  21, 1884,  Charles  A. 
Luckenbach  died,  and  on  that  day  William 
Chapman,  as  sole  survivor  of  the  trust,  the 
debts  of  Unangst  having  been  paid,  recon- 
veyed  the  lands  to  him.  On  January  5, 
1885,'Unangst  conveyed  the  land  by  deed  to 
the  plaintiff  in  this  suit.  It  is  by  virtue  of 
this  deed  from  Unangst  that  appellant  claims 
that  the  title  in  him  should  be  quieted.  In 
July,  1880,  one  John  Lurch  instituted  a  suit 
in  the  circuit  court  of  O'Brien  county  against 
Charles  A.  Luckenbach  and  William  Chap- 
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roan  as  assignees  of  Benjamin  G.  Unangat, 
and  Benjamin  G.  Unanjjst;  and,  at  tlie  Hep- 
tember  term  thereafter,  on  defanlt  of  the  de- 
fendants, a  decree  was  entered  qnieling  the 
title  to  the  lands  in  question  in  him.  Appel- 
lee's title  is  based  npon  mesne  conTeyances 
from  Lerch  to  bim.  Theai^nments  proceed 
npon  the  theory,  and  we  thiols  ooirectly, 
that  the  controlling  question  in  the  case  is 
the  validity  of  the  decree  referred  to. 

1.  It  is  urged  by  appellant  that  he  is  not 
affected  by  the  decree,  becatise  the  tnistees 
were  not  sued  in  tlie  cupHeit;^  in  which  thpy 
held  the  title.  To  an  understanding  of  tlie 
point  here  urged,  a  reference  to  the  record 
will  show  that,  in  ttae  proceeding  on  whieli 
the  decree  h  based,  Lnckenbaeli  and  Chap- 
man are  designated  as  "aasignfes."  The  in- 
strnment  itself,  over  the  top,  has  the  words, 
"Trust-Dopd."  In  the  body  of  the  instru- 
ment the  words  "In  trust"  and  "trust  pro}> 
erty"  are  used:  and  it  is  doubtful  if  the  im- 
port of  our  holding  will  be  fully  mnnifeit 
withont  the  instrument,  and  we  set  it  out. 
It  is  as  follows:  "Trust-Deed.  Benjamin 
G.  Unangat  and  Frances  Hannah,  liia  wife, 
to  Ohas.  Augustus  Lnokenliach  and  ^Ym. 
Ch 'proan.  Filed  foi"  record  the  18th  day  of 
Sept.,  A.  D.  1873.  A.  J  Brock,  Becorder. 
This  indenture  made  the  12th  day  of  Au- 
gust, in  the  year  of  our  Lord  one  thousand 
eight  handred  and  seventy-three,  between 
Benjamin  G.  Unangst,  of  the  borough  of 
Bethlehem,  of  the  county  of  Northampton 
and  state  of  Pennsylvania,  and  Frances  Uan- 
nali,  bis  wife,  of  the  one  part,  and  Charles 
Augustus  Luekenbach  and  William  Chap- 
man, both  of  the  borough  of  Bethlehem  afore- 
said, of  the  second  part.  Wiiereas,  tlie  said 
Benjamin  6.  Unangst  and  Frances  Hannah, 
his  uifp,  by  their  indenture  dated  April  26, 
1872,  for  the  reasons  and  the  considerations 
therein  mentiuned.  did  bargain,  sell,  and  con- 
vey to  the  said  Charles  A.  Luekenbach  and 
William  Chapman  all  tlielr  real  and  personal 
estate,  except  so  much  thereof  as  was  ex- 
empt from  levy  and  sale  on  execution  for  the 
equal  benefit  of  creditotB  and  in  the  said 
deed  included,  besides  tlie  real  estate  of  the 
grant^ies  situated  in  PeDDsylvania,  all  the 
other  real  estate  of  the  said  Benjamin  G. 
Unangst  and  Frances  Hannah,  bis  wife,  as 
well  in  the  state  of  Fennsylrania  as  else- 
where, in  any  other  state  of  the  United 
States.  But  for  greater  certainty,  and  in  or- 
der to  be  more  speciflc  as  to  the  real  estate  of 
said  Benjamin  U.  Unangs:  situated  in  the 
state  of  Iowa,  It  has  been  deemed  advisable 
to  execute  the  present  deed.  Now  this  in- 
denture witnesseth  that  the  said  Benjamin 
G.  Unangst  and  Frances  Hannah,  his  wife, 
for  and  in  consideration  of  the  premises  and 
the  sum  of  one  hundred  dollars  to  them  in 
band  paid  by  the  said  Charles  A.  Lueken- 
bach and  William  Chapman,  the  receipt 
whereof  is  hereby  acknowledged,  have  grant- 
ed, bargained,  sold,  aliened,  enfeoffed,  re- 
leased, and  conflrmed,  and  by  these  presents 
do  grant,  bargain,  sell,  ^ene,  enfeoff,  re- 


lease, and  confirm  unto  tJie  said  Charles  A. 
Luekenbach,  and  William  Chapman,  and  to- 
the  survivors  of  them,  their  heirs  and  as- 
signs, and  to  the  hetra  and  assigns  of  the  sur- 
viTorsof  them,  all  the  following  lands  and' 
tenemmts  situated  in  the  stats  at  Iowa,  to- 
wit:  [Then  fcdlows  descriptions  of  lands  in 
Clay  and  Palo  Alto  eoonties.]  In  O'Brien 
county,  Iowa,  north-west  quarter  of  seotioo 
six,  township  ninety-six,  range  thiity-nine; 
and  north-west  quarter  of  sediion  12,  town- 
ship  ninety-seven,  range  thirty-nine,  to* 
gethw  with  all  the  righti^  members,  and  ap- 
purtenances whatsoever  thereunto  belonging 
in  or  in  any  wise  appertaining,  to  have  and 
to  bold,  receive,  and  trade  the  same  to  the 
said  Charles  A.  Luekenbach  and  William 
Chapmns,  and  the  survivors  of  them,  their 
heirs  and  assigns,  to  the  proper  use  and  be- 
hoof of  the  said  Charles  A.  Luekenbach  and- 
William  Chapman,  their  heirs  and  assigns, 
and  the  survivors  of  tbem,  their  heiis  and 
assigns  forever.  In  trust,  however,  and  to 
ttie  interest  and  purpose  that  the  said  Charles 
A.  Luekenbach  and  William  Chapman,  and' 
the  survivors  of  tliem,  shall  and  do,  ae  soon 
as  convenient,  sell  aad  dispose  of  all  the 
aforesaid  lands  and  tenements;  and  with  the 
moneys  arising  therefrom,  after  deducting 
all  reasonable  costs  and  charges  and  legal  ex- 
penses, slinll  and  do  pay  the  creditors  of  the 
said  Benjamin  G.  Unangst  their  respective 
just  demands  in  full.  If  there  shall  not  be 
sufficient  assets  to  satisfy  all  the  just  d» 
mands  of  the  creditors  in  full,  then  pro  rata 
according  to  the  amount  of  their  respective 
demands,  without  preferences  as  between  in* 
dividuals;  and,  stiould  any  part  or  a  portion 
of  said  trust  property  or  funds  remain 
after  fully  complying  with  the  trusts  afore> 
said,  then  the  said  Chades  A.  Luekenbach 
and  Williara  Chapman,  or  the  survivors  at 
them,  shall  deliver  ovw  and  neconvey  the 
same  unto  tiie  said  Benjamin  G.  Unangst, 
bis  heirs,  executocs,  administratocs,  and  as*- 
signs." 

The  point  specially  urged  is  that  neither 
Luekenbach  nor  Chapman  was  served  in 
his  individual  or  trust  capacity,  they  being 
trustees,  and  were  araved  as  "assignees." 
Many  authorities  are  cited  to  show,  and  for 
the  purposes  of  the  case  it  may  be  conceded, 
that  judgments  conclude  parties  only  in  the 
capacity  in  Which  they  sue  or  are  sued,  as,  if 
sued  in  the  capacity  of  trustee,  administra- 
tor, or  guardian,  the  judgment  has  its  bind* 
ing  effect  only  as  to  such  capacity.  We  think 
the  important  question  here  is,  what  was  the 
legal  status  or  relationship  of  Luekenbach 
and  Chapman  to  Uie  parties  for  whom  they 
acted  under  the  terms  of  the  instrument? 
This,  like  other  contracts,  has  for  its  aid,  and 
takes  as  a  part  of  itself,  the  law  upon  which 
reliance  must  be  had  for  its  enforcement.  As 
the  parties  had  in  view  the  disposition  of 
lands  in  Iowa,  which  disposition  must  be  by 
virtue  of  her  laws,  the  instrument  mast  re- 
ceive the  same  interpretation  that  it  woold  ii 
'  made  within  the  state.    We  attach  little  im- 
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poi-tiince  to  the  title  or  particular  words  used. 
We  luolc  to  the  legal  effect  of  the  instrument. 
Its  effect,  exclusively,  is  to  place  the  property 
in  the  hands  of  third  parties  for  the  betieUt 
of  creditors.  An  asaignment  is  a  mnking 
over  or  transfer  of  property.  The  assignee 
is  tlie  person  to  whom  it  is  made  over  or 
transferred,  and  this  is  true  whether  the  as- 
signee receives  it  in  bis  own  right  or  for  the 
benefit  of  another,  as  for  the  benefit  of  cred- 
itors. Among  the  definitions  of  "trustee" 
is:  "One  to  whom  property  has  been  con- 
veyed, to  be  held  or  manug^  for  the  benefit 
of  another."  To  a  certain  extent  executors, 
administrators,  guardians,  and  assignees  are 
trustees.  Bouv.  Law  Diet.;  HiU,  Trus* 
tees,  49.  While  in  some  respects,  for  the 
purpose  of  enforcement,  the  terms  differ,  in 
many  res{)ects  they  are  interchangeable;  and 
in  eacl)  particular  case  the  law  looks  to  the 
substance,  and  not  to  the  shadow,  of  the  trans- 
action. Wlierever  the  instrument  contains 
the  words  "in  trust"  and  "trust  prorerty," 
they  are  used  in  relation  to  duties  of  what 
may  be  called  either  the  "trustees"  or  "as- 
signees" as  to  property  assigned  to  them  for 
the  betieOt  of  creditors.  Under  the  laws  of 
this  state,  such  a  transfer  of  property  is 
known  as  an  assignment,  and  the  trust  of- 
ficer as  an  assignee.  If,  perchance,  in  some 
conveyance  be  sliould  be  termed  a  "trustee," 
we  do  not  think  it  would  change  the  legal 
significance  of  the  transaction.  We  do  not' 
think  the  proceedings  defective  in  this  re- 
spect. 

2.  It  is  next  urged  that  one  of  the  as8ign> 
ses,  Charles  A.  Luckenbach,  was  not  made  a 
party  to  the  proceeding  in  whicli  tlie  decree 
was  obtained.  Tlie  precise  question  arises 
upon  this  state  of  facts:  The  notice  was 
served  on  Charles  A.  Luckenbough  and  Will- 
iam Chapman,  assignees  of  Benjamin  O. 
Unangst.  In  the  conveyance  the  name  of 
the  first  grantee  is  Luckenbach.  In  the  no- 
tice and  petition  they  are  designated  as  "as- 
signees of  Benjamin  6.  Unangst."  Abso- 
lute accuracy  in  names  in  such  cases  is  not 
required.  The  proceeding  as  against  Luck- 
enbach and  Chapman  ia>in  their  representative 
capacity,  and  they  are  thus  described  in  both 
notice  and  petition.  Where  parties  are  tlius 
relatively  designated,  there  is  less  reason  for 
a  technical  adherence  or  exactness  as  to 
names  than  in  other  cases,  lit  Fanning  v. 
Krapfl.  68  Iowa,  244.  26  X.  W.  Kep.  138, 
this  court  gave  a  rule  which  we  think  is 
authorized  by  precedent  and  reason,  and 
guides  to  a  proper  conclusion  in  this  case. 
In  that  case  Hopkins  and  wife  were  defend- 
ants. The  wife's  initials  were  T.  P.  B.  In 
the  notice  the  initials  appeared  P.  T.  B.,  but 
she  was  designiited  as  the  wife  of  John  C. 
Hopkins,  and  the  court  gave  this  rule,  in 
substance,  that  with  the  descriptive  words, 
"wife  of  John  C.  Hopkins,"  she  must  have 
known  that  she  was  the  party  interested. 
Such  a  holding  seems  practical  and  fair.  The 
same  reasoning  must  control  this  case.  Luck- 
enbach was  served  with  a  notice  designating 


liim  as  the  assignee  of  Unangst.  That  w:is 
sufficient  to  kt  him  know  that  lie  was  lli« 
person  intended,  and  the  «ame  is  true  of 
other  i>!irties  taking  notice  of  the  reconl. 

3.  The  notice  was  served  by  the  siieiilT  of 
Northampton  county.  Pa.,  and  the  return  is 
in  the  usual  form,  except  that  it  states  that 
"I  caused  the  same  to  be  served,"  etc.,  in- 
stead of  "I  served  it  personally,"  etc  The 
point  urged  is  that  tlie  return  shows  a  serv- 
ice in  the  state  of  Pennsylvania,  and  tluit  the 
person  making  tlie  return  caused  somebody 
else  to  make  the  service,  and  did  not  make  it 
himself.  Whatever  may  be  the  facts  as  to 
the  validity  of  such  a  service,  it  is  not  a  case 
of  no  service,  and  the  record  shows  that  the 
court  adjudged  the  service  sufficient;  and, 
this  being  a  collateral  proceeding,  the  judg- 
ment cannot  be  thus  attacked.  We  are  cited, 
as  against  this  rule,  to  the  case  of  Moss  v. 
Blinn,  7  Iowa,  262.  That  was  a  case  in  the 
district  court,  and  the  service  was  made  by  a 
constable,  and  the  return  not  sworn  to.  The 
law  required  that  with  such  a  service  the  re- 
turn must  be  under  oath.  Without  such  a 
return  there  was  no  legitimate  proof  of  any 
service.  In  this  case  there  was  competent 
proof,  by  a  return  under  oath,  of  what  was 
done;  and  the  court  adjudged  it  a  valid  serv- 
ice. The  jule  as  to  collateral  attacks  upon 
judgments,  in  case  of  defective  service  mere- 
ly, is  too  well  understood  to  need  a  citation 
of  authorities;  but  see  Fanning  v.  Krapfl, 
68  Iowa,  244,  26  N.  W.  Bep.  133.  and  eases 
there  cited. 

4.  The  title  of  Lerch,  upon  which  he  t>ased 
his  proceeding  to  quiet  his  title,  seems  to  have 
been  by  virtue  of  a  tax-deed  obtained  in  Feb- 
ruary, 1880.  and  it  is  urged  that,  the  plaintiff 
being  in  actual,  open,  visible  possession  of 
the  land  before  the  expiration  of  five  years 
from  the  date  of  the  recording  of  the  deed, 
the  defendant's  action  is  barred  by  the  stat- 
ute of  limitations.  This  claim  is  based  upon 
the  theory  of  the  law  that  the  tax-deed  holder 
must  take  possession  within  five  years  from 
the  recording  of  his  deed,  or  bring  Iiia  action 
to  recover  within  that  time.  It  is  sufficient 
upon  this  point  to  say  that,  before  plaintiff 
can  interpose  that  plea,  be  must  appear  to  be 
the  owner  of  the  land.  Lockridge  t.  Dag- 
gett, 54  Iowa,  S32,  2  N.  W.  Rep.  1023,  and 
6  N.  W.  Rep.  543.  The  case  of  Thode  t. 
Spofford,  65  lowit,  294,  17  N.  W.  Rep.  561. 
and  21  N.  W.  Rep.  647,  is  not  in  point.  In 
this  case  Unangst  liad  no  title  to  convej  to 
the  plaintiff. 

The  judgment  of  the  district  court  is  af- 
firmed. 


Garrett  v.  Polk  Coontt. 

(Supreme  Court  of  Iowa.    Jane  4, 1389.) 

CkWTS  ix  Ckiminai.  Cabbs— Plbadino— Vawnct.- 

TION. 

1.  Under  Code  Iowa,  {  1546,  providing  that,  when 
intoxicating  liquor  is  taken  on  s  learoh-warruit, 
and  no  one  is  made  defendant,  the  costs  shall  be 
paid  as  In  criminal  cases  where  the  prosecution 
fails,  a  justice  issuing  such.prooeu  cap  recover 
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lees  therefor  anlnstthe  oontttr,  though  no  liquors 
'vrere  found.    Following  40  S.  W.  Rep.  103. 

2.  Where,  on  appeal  by  plaintUI  from  a  Judgment 
allowing  him  part  of  the  account  sued  for,  it  ap- 
ftcars  that  the  petition  had  an  af^davit  annexed 
■which  had  been  dulv  made  by  plaintiff,  whose  slg- 
matare  thereto  has  been  erasisa,  and  It  further  ap- 
pears tliat  the  trial  oonrt  and  parties  treated  the 
IMtition  ••  Tertfled,  judgment  bwng  rendered  with- 
out objection  for  tae  pMrt  of  the  omim  undisputed, 
"Without  proof,  as  may  be  done  in  actions  on  open 
acconnts  when  the  petition  is  verified,  under  Laws 
1870,  c.  86,  the  supreme  court  will  regard  the  peti- 
tion as  verified. 

Appeal  from  district  court,  Polk  county; 
"W.  F.  Conrad.  Judge. 

The  plaintiff  is  a  justice  of  the  peace  in 
Folic  county.  He  brought  this  action  to  re- 
cover of  the  county  certain  fees  in  criminal 
«ase8.  The  amount  claimed  in  the  petition 
was  9827.75.  The  defendant  filed  no  answer 
to  the  petition,  but  appeared  and  died  a  mo- 
tion to  require  the  plaintiff  to  stale  the  items 
of  his  account  for  fees  more  specifically.  Aft- 
«rwards  tliis  motion  was  withdrawn  for  the 
purpose  of  permitting  tlie  plaintiff  to  flie  an 
amendment  to  his  petition,  classifying  tlie 
fees  referred  to,  so  tliat  the  cause  could  lie 
submitted  upon  questions  of  law  alone.  The 
amendment  was  made,  and  tlie  cause  was 
submitted  to  the  court  upon  the  record  tlius 
made,  without  further  evidence.  The  court 
allowed  said  fees,  amounting  to  9325.  The 
l>laintiff  appeals  because  otiier  items  of  bis 
account  were  not  allowed. 

Baker  Jt  Hwikins,  for  appellant.  /.  K. 
JfcComber,  for  appellee. 

BoTHBOCK,  J.  1.  The  defendant  took  no 
exception  to  the  judgment,  and  does  not  ap- 
peal. It  appears,  liowever,  and  Bles  an  al>- 
atract  In  wliich  it  is  claimed  that  neitlier  the 
petition  nor  the  amendment  thereto  was 
verified.  Based  upon  this  abstract  the  de- 
fendant filed  a  motion  to  strike  appellant's 
abstract,  and  dismiss  the  appeal.  The 
grounds  of  the  motion  are  that  the  record 
allows  that  the  petition  was  not  verified,  and 
that  the  court  did  not,  therefore,  errin  render- 
ing judgment  for  ttie  plaintiff  for  a  greater 
amount,  because  tliere  was  no  evidence  of 
the  justness  of  the  account;  and  that,  even 
if  tlie  petition  had  been  verified,  no  judgment 
coald  have  been  rendered  for  the  plaintiff, 
because  the  action  was  not  founded  on  an  ao- 
eount.  Counsel  for  appellee  relies  upon 
chapter  86  of  the  Laws  of  1876,  which  is  as 
follows:  "In  all  actions  for  money  due  up- 
on an  open  account,  wiien  the  defendant  has 
been  persoHnlly  served  with  the  original  no- 
tice therein,  and  tlie  petition  is  duly  verified, 
and  wliere  a  bill  of  pitrticularsof  said  account 
ia  incorporated  into  or  attached  to  the  peti- 
tion, if  the  defendant  makes  default  or  fails 
to  controvert  or  deny  the  same,  or  any  of  the 
items  thereof,  by  pleading  duly  verified,  the 
account,  or  so  nnich  thereof  as  is  not  so  con- 
troverted or  denied,  shall  be  taken  as  true 
and  admitted. "  Upon  looking  into  the  rec- 
ord it  appears  that  the  original  petition  had 
an  affidavit  attached  thereto,  and  the  proper 
certificate,  s.gnature,  and  seal  of  a  notary 


public,  in  wliich  it  appears  that  the  plaintiff 
was  duly  sworn.  The  affidavit  was  signed 
by  the  plaintiff,  but  the  signature  was  erased. 
The  plaintiff  made  an  affidavit  in  resistance 
of  the  motion  to  dismiss  the  appeal,  in  which 
he  stated  that  he  signed  the  afiidavit,  and  that 
he  had  no  knowledge  of  any  erasure.  It  li 
true  that  records  made  in  the  court  below 
cannot  be  amended  nor  corrected  by  affidavits 
filed  in  this  court;  but,  in  view  of  the  fact 
that  the  defendant  appeared  to  the  action  in 
the  court  below,  and  made  no  objection  to 
a  judgment  upon  part  of  the  account  and  of 
the  further  facts  recited  in  appellant's  ab- 
stract, which  are  not  denied,  we  think  it 
must  be  held  that  the  case  was  submitted  to 
tlie  court  below  with  the  understanding  that 
the  petition  was  properly  verified;  and,  for 
the  same  reasons,  it  must  be  held  that  the 
parties  regarded  the  action  as  tieing  based 
upon  an  open  account;  and  the  objection  that 
tlie  amendment  to  the  petition  was  not  veri* 
fied  cannot  now  be  raised  by  appellee  for  the 
same  reasons,  and  also  because,  by  the 
amendment,  no  additional  items  of  charge 
were  made. 

2.  It  is  unnecessary  to  enter  upon  a  dis- 
cussion of  the  merits  of  the  case.  The  item* 
of  account  in  dispute,  and  upon  which  the 
appeal  Lb  based,  arose  in  cases  against  intox* 
icating  liquors,  where  warrants  were  issued 
and  served  and  no  liquors  found.  The  pre- 
cise question  was  determined  in  the  case  of 
Bynim  v.  Polk  Co.,  401?.  W.  Bep.  102,  where 
it  was  held  that  In  such  cases  the  county  is 
liable  for  the  fees.  Following  that  case,  the 
judgment  of  the  court  in  refnsing  to  allow 
the  fees  in  dispute  must  be  reversed. 


Mebeditb  v.  Kunzk  tt  at. 

{Supreme  Court  of  Iowa.    June  4, 1889.) 

Ca^TTu.  MoBTOAOsa  —  Chamob  ov  FoMBssioir  — 
MscHANtcs'  Lnits. 
A  mortgage  on  brick,  to  secure  money  loaned, 
described  the  brick  as  located  on  certain  lots  at  the 
kiln  of  tike  mortgagor,  who  was  a  manufacturer  of 
brick;  but  no  briclt  were  designated  as  tlioae  on 
which  the  mortgage  was  given.  The  mortgagor 
thereafter  used  brick  f rom  nis  Idln  in  the  ereouon 
of  a  house,  but  testified  that  during  the  Ume  in 
wliich  tlie  brick  used  in  the  building  were  made  lie 
was  making  and  selling  briok  continually,  and 
oould  not  iSa  whether  those  used  in  the  building 
were  made  before  the  mortgage  was  executed  or 
not.  Held,  that  the  mortgage  was  invalid  as 
against  third  persons,  and  therefore  the  mortgagee 
had  no  meohanio's  lien  on  the  building,  as  against 
ottier  Uenbolders. 

Appeal  from  district  court,  Polk  county; 
Marcus  Kavanagh,  Jr.,  Judge. 

This  action  involves  the  rights  of  the 
plaintiffs  and  the  defendants  Amelia  I^wis, 
the  Chicago  Lumber  Company,  and  John  K. 
Hohberger,  as  lienholders  upon  certain  real 
estate,  the  title  to  which  is  in  the  defendant 
Johanna  Kunze.  The  said  Amelia  Lewis  is 
the  owner  of  a  mortgage  upon  the  premises. 
The  other  parties  set  up  and  allege  that  they 
have  valid  mechanics'  liens  for  materials  fur- 
nished for  the  erection  of  a  brick  block  ;9f 
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buildings  iipon  tbe  lots.  There  wero  plead- 
ings Sled  by  the  respective  parties,  in  which 
each  of  tlietn  aaaeited  his  lien.  The  cause 
was  tried  upon  its  merits,  and  a  de<-ree  was 
entered  in  which  all  of  the  claims  of  tlie  de- 
fendnnt  Hohlierger,  excepting  the  sum  of 
010.26,  were  held  not  to  be  a  lien  upon  the  lot 
and  building.  He,  being  dissatisSed  with 
the  decree  of  the  court  in  this  respect,  as  well 
as  in  that  part  of  the  decree  which  established 
a  lien  in  favor  of  the  Cliicago  liUmber  Com- 
pany, appeals  to  this  court. 

Chamberlain  <£-  Stnoart,  for  appellant. 
Outkrit  di  Meley,  John  li.  Htrm,  Philip*  A 
Earrimm,  and  Withard  d*  Bailty,  for  appel- 
lees. 

ROTHROCZ,  J.  1.  Tb0  defendant  Amelia 
Xiewis  holds  a  mortgage  on  the  premises  for 
81,300  and  interest,  which  was  for  money 
loaned  to  Johanna  Kunse  and  her  hnslmncl, 
August  Kunze,  and  which  money  was  most- 
ly paid  out  in  payment  for  malwriaJs  used  in 
the  ereclion  of  tlie  building  upon  the  lot. 
Her  mortgage  was  establialial  as  the  fourth 
lien  in  point  of  priority.  She  does  not  com- 
plain of  the  decree;  and,  as  the  appellant 
malces  no  question  as  to  tlie  validity  of  the 
mortgage,  that  part  of  tbe  decree  demands 
no  attention.  The  mechanic's  lien  of  J.  P. 
Meredith  was  e8tablis))ed  as  tbe  second  lien . 
Appellant  matces  no  objection  to  tliis  part  of 
the  decree.  The  appellant's  lien,  so  far  as  it 
WHS  est;iblished,  was  decreed  to  be  prior  to 
all  the  ottiers.  The  lien  of  the  Chicago  Lum- 
ber Company  was  designated  by  the  d«<ree 
as  third  in  point  of  seniority.  Appellant 
complains  of  the  amuunt  allowed  to  the  lum. 
ber  company  as  a  lien.  This  point  in  the 
case  may  be  disposed  of  very  briefly.  The 
Chicago  Lumber  Company  sold  lumber  to 
said  Johanna  Kunze  and  August  Kunze,  In 
quite  a  large  amount.  It  Is  claimed  by  ap- 
pellant tliat  much  of  the  lumlm*  fur  which 
the  lien  was  allowed  was  used  for  purposes 
other  than  the  erection  of  the  building  in 
question.  A  careful  examination  of  tlie  rec- 
ord has  led  us  to  the  conclusion  that  the  evi- 
dence shows  that  tbe  decree  of  the  court  is 
correct  in  this  respect.  We  need  not  set  out 
nor  discuss  the  evidence. 

2.  Tbe  only  real  question  in  tbe  case  is 
whether-  the  appellant  should  have  been  al- 
lowed a  lien  for  some  9500  instead  of  about 
810,  and  tbe  elaim  arises  upon  an  item  of 
80,000  brick  which  appellant  alleges  he  fur- 
nished for  tbe  building,  and  for  which  he  in- 
sisted be  should  have  a  lien.  Ibis  item  arose 
as  follows:  The  defendant  August  Kunze 
was  a  manufacturer  of  brick.  He  and  his 
wife,  Johanna  Kunze,  appear  to  have  been 
united  in  interest  In  the  lot,  and  in  the  erec- 
tion of  the  building.  They  also,  at  about 
tbe  same  time,  built  other  houses.  On  June 
7,  1886,  they  were  indebted  to  appellant  in 
the  sum  of  8200,  and  on  that  day  appellant 
loaned  them  8200,  and  ttiey  thus  became  in- 
debted to  him  in  the  sum  of  8400.  August 
Kunze  at  that  time  made  and  delivered  to  the 


appellant  a  chattel  mortgage  upon  200. 000- 
bdck,  to  secure  the  payment  of  said  indebt- 
edness.   The  brick  were  described  as  being 
at  tbe  kiln  of  August  Kunze,  located  on  cer- 
tain lots,  (describing  them.)    No  brick  were 
set  apart,  pointed  out,  or  designated  as  those 
upon  which  the  mortgage  whs  made.     And 
we  think  the  evid«noe   fairly  shows    that 
Kunze  did  not  then  have  to  exceed  100,000 
brick  on  hand.     The  fact  is  undisputed  tJiat 
he  (Kunze)  wns  engaged  in  the  manufacture- 
of  brick  for  sale.     It  is  claimed  by  appellant 
that  an  agreement  was  afterwards  made  by 
which  August  Kunze  and  Johanna  Kunze 
took  and  used  80,000  of  the  mortgaged  bride 
in  the  erection  of  the  building,  and  that  ap- 
pellant was  to  have  a  mechanic's  lien  tiier»> 
for.     And  appellant  insists  that  by  tbis  agre«- 
ment  he  furnished  80,000  biick,  which  wevc- 
used  in  the  construction  of  the  building. 
The  question  to  l>e  determined  is,  ought  this 
lien  to  l>e  established  to  tbe  prejudice  of  the 
mortgage  lieu  of  the  defendant  Amelia  Lewis, 
and  the  mechanic's  lien  of  tbe  Chicajto  L4im- 
ber  Company'/    It  may  be  that  the  chattel 
mortgage  was  valid  as  between  tbe  parties 
thereto,  and  tliat,'as  between  them,  snch  «a 
arrnngeraent  might  be  made  as  would  aa- 
tborize  appellant  to  assert  a  mechanic's  lien- 
tberefor.      These    questions,    however,    we- 
need  not  determine.    As  to  the  other  lien- 
holders  in  this  case,  the  mortgage  never  had 
any  validity.    As  conclusively  siiowiiig  that 
no  rights  could  be  acquired  thereunder  in  tbe 
way  of  a  mechanic's  lien  against  third  par- 
ties withont  notice  of  an  agreement  for  a  lien 
on  the  building,  it  is  only  necessary  to  sec 
out  part  of  tbe  evidence  of  August  Kunie 
wtaicli  is  as  follows:    "The  brick  that  went 
into  the  building  were  made  between  the  Ist 
of  May  and  the  4th  of  Jaly,  1886.    Durbig 
this  time  I  was  making  and  selling  brick  oos- 
tinualiy.    For  this  reasora,  I  can't  tell  wheth- 
er they  were  made  before  the  mortgage  was 
given,  or  not.    I  sold  brick  to  Ur.  Kead  and 
otiiers  after  the  mortgage  was  given.     I 
could  not  remember  to  whom,  for  I  sold  to  40 
or  50  persons.    Netther  do  I  remember  tbe 
quantities.    Mr.  Kead  got  about  40,000.    I 
eould  not  tell  moi-e  definite  without  refer- 
ence to  my  books,  which  are  in  Des  Moines. 
Some  of  tbe  ktrick  were  mode  when  I  gave 
the  mortgage,  on  June  7th.    I  can't  say  bow 
many.    I  made  only  one  innd  of  brick.    At 
the  time  the  building  was  put  on  the  ground 
my  wife,  Johanna  Kunze,  htiA  a  bond  for  a 
deed  for  it.    Since  then  she  has  received  her 
deed,  and  the  title  is  now  in  lier."    It  will 
be  seen  that  this  chattel  mortgage  was  a  mere 
float.    It  attached  to  nothing,  as  against  third 
parties. 

3.  It  is  claimed,  however,  that  appellant 
was  the  owner  of  the  brick,  and  that  he  is 
entitled  to  a  lien  in  equity,  independent  of 
the  mechanic's  lien  statute.  If  we  were  to 
concede  tiiat  the  chattel  mortgage  was  valid, 
we  do  not  think  that  the  claim  of  appellant 
for  a  lien  could  be  sustHined.  But  it  is  not 
necessary  to  determine  that  ^question.  .  As  to- 
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the  mortgage  of  Amelia  Lewis  and  the  me- 
ehanle's  lien  of  the  Chicago  Lumber  Com- 
paqj,  appellant  can  claim  nothing  under  the 
chattel  mortgage.  Their  rights  are  the  same 
as  though  no  mortgage  had  been  made;  and, 
as  between  them  and  appellant,  the  law  re- 
gards ^e  brick  when  they  were  lak)  in  the 
walls  as  the  property  of  August  Knnze. 

The  decision  of  the  district  court  will  be 
affirmed. 


Garbett  v.  Biceler  «(  al. 

(Suprtme  Court  of  Iowa.    June  4, 1889.) 

CHAxea  ow  VsirrB — Prwooiob  or  Jctdos— Lni- 

IT1.TI0K  or  ACT10S8— ■Wk0N0»UI4  ATTACHMEaT. 

1.  Code  Iowa,  i  8500,  subd.  8,  provides  that  a 
«haiige  of  venue  in  any  civil  action  may  be  had 
wbere  either  party  fllea  an  afOdavit,  verified  by 
Umaelf  and  three  diaioterested  penona,  stating 
that  the  jud^  is  so  prejudiced  against  him  that 
he  cannot  obtain  a  fair  trial,  but  the  other  party 
shall  have  a  reasonable  time  to  file  oounter-am- 
davits;  aod  the  court  or  Judge,  in  ita  exercise  of 
a  sound  discretioB,  must  deoiaa  whether  a  change 
abaJil  be  granted,  when  fuUy  advised,  according  to 
the  very  right  and  merits  of  the  matter.  The 
court  may,  in  its  dtscretion,  cause  the  affiants 
apon  either  side  t*  be  brought  into  coart  for  ex- 
amination upon  matters  contained  in  their  aald 
alBdavits.  Beld,  that  granting  plaintiff  a  change 
of  venue  under  this  suodivlsiou  was  a  matter  of 
diaQretlen,th«aghtlierB  werenooounter-alBdavits, 
and  the  afflanta  for  plaintiff  were  not  brought  into 
court  and  examined. 

2.  Plaintiff's  affidavit  showed  that  in  a  canae 
subetantially  like  the  one  at  bar  tbe  same  judge 
had  given  judgment  against  plaintiff,  wluch  waa 
reversed  by  tbe  supreme  court,  and  a  retrial  be- 
fore another  judge  resulted  In  judgment  for  plaln- 
tiir,  which  was  oRlrmed.  Plaintiff  also  alleged,  on 
Infoimation  and  belief,  that  the  judge  had  aadd 
that  pJaintifPs  cause  of  action  was  a  d— d  fraud, 
and  that  plaintiff  never  ought  to  recover;  but  the 
sources  of  the  information  were  not  given.  The 
other  aflaats  simply  affirmed  that  the  judge  was. 
so  pseiudiced  against  plaintiff  that  th»  latter  coold 
not  have  a  fair  trial  uefore  him,  but  showed  no 
facts  upon  which  such  statement  was  based. 
HeUL,  that  refusal  to  grant  the  change  of  venue 
was  not  an  abuse  of  disoreUon,  under  the  statute. 

3.  A  right  of  action  for  the  wrongful  seixnre 
and  sale  of  property  under  attachment  execution 
against  a  third  person  accrues  at  the  time  of  the 
sale  and  payment  of  the  proceeds  to  the  attaoh- 
ment  plaintiff,  though  before  sndh  tale  the  owner 
has  intervened  in  the  suit  against  the  third  per- 
son, claiming  title  to  the  property,  and  such  inter- 
vention proceeding  Is  pending  at  tbe  time  of  the 
sale,  and  la  flnaUy  determined  ia  favor  of  the 
owaer,  who,  knowing  of  the  sale,  has  not  made  his 
pleadings  In  the  intervention  proceeding  conform 
to  a  demand  for  the  value  of  the  property 

4.  A  motion  to  strike  out  a  bill  of  exceptioas 
from  an  additional  abatraot  died  by  appellees, 
where  appellant's  abstract  contains  no  bill  of  ex- 
ceptions, will  be  refused,  where  such  bill  of  excep- 
tions doe*  not  change  the  legal  Import  of  the  rec- 
ord as  presented  by  appellant's  abstract. 

Appeal  from  district  court.  Des  Moinea 
county;  O.  H.  Phelps,  Judge; 

Action  for  damages  for  the  wrongful  seiz- 
ure of  property  on  aitachroeat.  A  demurrer 
to  tbe  petition  was  sustained  and  Judgment 
altered  for  defendants.  The  plaintiff  ap- 
peals. 

Newman  A  Blake  and  E.  W.  Tatlock,  for 
appellant.    S.  L.  Qlasgow,  tor  appellees. 

GtcANOEii.  J.  1.  Appellant's  abstract  pr&- 
•ents  two  assigaments  of  error;  either  of 


which,  if  sustained,  would  reverse  tbe  judg- 
ment: (1)  Tbe  action  of  the  court  in  refus- 
ing a  cnange  of  venue;  (2)  the  sustaining 
ot  the  demurrer  to  the  petition.  Appellant's 
abstract  contains  no  bill  of  exceptions,  and 
appellees  present  an  additiontil  abstract  in 
wliicb  a  bill  of  exoeptions  is  set  forth;  and 
we  first  notice  a  motion  to  strike  from  the 
additional  abstract  this  bill  of  exceptions. 
We  tliink  theie  are  no  reasons  for  striking 
tbe  bill  of  exceptions  from  the  record;  but, 
aa  a  discussion  of  the  questions  presented, 
and  a  review  of  the  affidavits  tiled  in  support 
of  the  motion,  would  add  much  to  tlie  extent 
of  this  opinion,  we  wUl  say  that  the  bill  of 
exceptions  in  no  manner  changes  the  legal 
im|)ort  of  the  record  aa  presented  in  ap^« 
lant's  abstract,  if  we  except  therefrom  the 
reasons  given  by  the  court  for  ita  ruling  on 
the  motion,  and  in  our  consideration  of  tbe 
case  these  reasons  will  be  entirely  disre* 
garded. 

2.  The  motion  and  affidavits  to  change  the 
venue  of  the  cause  for  trial  were  directed  to 
tbe  alleged  pivjndiceof  tbe  Judge,  and  to  a 
proper  undentiaiding  of  tbe  ruling  it  will  be 
necessary  to  aet  fortti  tbe  affidavits.  They 
are  as  follows:  "I.  A.  Garrett,  on  my  oatb, 
say  that  I  am  tisB  plaintiff  in  the  foregoing 
action,  and  that,  aal  verily  believe,  I  cannot 
obtain  a  flair  trial  before  Hon.  Cbaa.  H. 
I%elp8,  on  account  of  bis  prejudice  against 
me  and  my  cause  of  action;  that  be  has  tried 
the  same  case,  in  substance,  and  decided  the 
same  against  me,  which  decision  waa  rfr- 
versed ;  that  I  am  informed  and  believe  the 
said  Cttas.  H.  Phelps,  on  more  than  one  oc- 
casion, has  said  in  Wapello,  Iowa,  that  the 
transaction  between  Mr.  Kendall  and  myself 
was  a  damned  fraud,  and  that  I  never  ought 
to  recover  in  the  aetion;  that  since  the  case 
was  liist  decided  in  tbe  supreme  court  the 
said  Cbas.  H.  Phelps  has  said  publicly,  and 
more  tlian  onoe,  that  my  cause  of  action 
was  barred  ^y  the  statute  of  limitations,  and 
tbat  I  never  ought  to  recover.  I  further 
say  tbat  all  of  said  defendants  are  residents 
of  Des  Moines  county,  Iowa,  and  that  I  waa 
forced  under  tbe  law  to  bring  my  aetion  in 
the  said  county  of  Dos  Moines.  Affiant  fur- 
tlier  says  that  he  did  not  know  fully  of  the 
cause  on  which  this  application  is  based  un- 
til within  the  past  few  days.  A.  Garrbtt." 
The  following  aflUavit  waa  subscribed  by 
20  persons,  residents  of  Louisa  county: 
"Eacli  of  the' undersigned,  for  himself.  Bays 
that  lie  is  a  resident  of  Louisa  county,  Iowa; 
that  be  is  not  related  to  the  said  A.  Garrett 
in  any  degree  whatever;  that  he  is  not  in  the 
employ  of  the  said  A.  Garrett,  nor  is  be 
agent  or  servant  of  said  Garrett;  and  he  says 
tbat  tbe  Hon.  Chas.  H.  Phelps  is  so  prejo 
diced  against  the  said  A.  Garrett  that  he 
cannot  have  a  fair  and  impartial  trial  before 
tbe  said  Ohas.  H.  Plielps  of  his  cause,  as 
he  verily  believes."  No  counter-affidavits 
were  filed,  nor  were  any  of  the  affiants  called 
into  court  for  oroas-exami  nation,  and  it  is 
first  urged  that  upon  such  a  showing  the 
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court  had  no  discretion,  and  that  tlie  change 
should  have  been  granted  aa  a  matter  of 
right.  The  present  statute  on  the  subject 
is.  (Code.  §  2590:)  "A  cliange  of  the  place 
of  (r.'al  in  any  eivil  action  maybe  had  in  any 
of  the  following  cases:  *  *  •  (3)  Where 
either  party  fileiian  afBdavit,  verified  by  him- 
self and  three  disinterested  persons,  *  *  * 
stating  that  *  ♦  •  the  judge  is  so  preju- 
diced against  lilm  «  *  *  that  he  cannot 
obtain  a  fair  trial, "  but  when  either  party  files 
an  aiUdavit  as  provided  by  this  subdivision 
the  other  party  shall  have  a  reasonable  time 
to  file  counter  a£Bdavita;  and  the  court  or 
judge,  in  its  exercise  of  a  sound  discretion, 
must  decide  whether  a  change  shall  be  grant- 
ed, when  fully  advised,  according  to  the  very 
right  and  merits  of  the  matter.  The  court 
may,  in  its  discretion,  cause  tbeafiSants  upon 
either  side  to  be  brought  into  court  for  ex- 
amination upon  mattei-s  contained  in  their 
said  atBdavits." 

The  ai'gument  of  counsel  proceeds  upon 
the  theory  tliat  as  no  counter-affidavits  were 
filed,  and  the  affiants  were  not  brought  into 
court  for  examination,  there  arose  no  con- 
troversy, and  there  was  nothing  for  the  court 
to  decide. 

Prior  to  1884  there  was  no  provision  for 
counter-affidavits  in  such  cases,  and  the  court 
had  no  discretion.  If  the  affidavits  were  filed 
in  form,  the  change  must  be  granted.  It  is 
a  matt«r  of  public  history  in  the  state  that 
the  law,  as  it  then  existed,  was  much  abused, 
and  the  correction  of  this  evil  was  one  of  the 
reasons  Inducing  the  change.  The  remedy 
is  by  investing  the  court  with  a  discretion, 
requiring  him  to  be  first  "fully  advised,"  and 
then  to  di'cide  "according  to  the  very  right 
and  merits  of  the  matter,"  and  we  do  not 
think  the  exercise  of  this  discretion  is  any 
less  a  duty  with  the  court  when  there  is  no 
counter-showing  than  when  there  Is.  In  any 
case  where  the  change  is  sought  upon  evi- 
dence, it  is  its  duty  to  weigh  it,  and.  in  the 
exercise  of  a  sound  discretion,  as  expressed 
in  the  law,  decide  the  question.  Experience 
discloses  many  instances  in  which  a  want  of 
merit  is  manifest  upon  the  face  of  an  ex 
parte  sliowing.  The  language  as  to  the 
filing  of  the  counter-affidavits  is  permissive; 
but  there  is  nothing  in  the  language  to  indi- 
cate that  without  the  counter-affidavits  the 
former  are  to  be  taken  as  true. 

It  is  next  urged  that  the  refusal  to  grant 
the  change,  under  the  showing  made,  was  an 
abuse  of  discretion.  This  leads  to  an  exam- 
ination of  the  evidence.  A  reference  to  the 
affldavitof  the  plaintiff  will  show  that  it  goes 
further  than  to  state  a  conclusion  of  preju- 
dice. It  affirms  particular  acts  which,  if 
true,  would  show  prejudice  within  the  con- 
templation of  the  law,  and  no  judge  who 
would  thus  demean  himself  with  reference 
to  a  cause  pending  in  his  court  should  ever 
sit  in  judgment  upcm  it;  and,  if  convinced  of 
the  truth  of  it  in  this  case,  it  would  here 
meet  its  merited  rebuke, — if  not  otherwise; 
by  a  prompt  reversal  of  the  judgment.    13ut 


does  the  record  disclose  the  truth  of  ancb 
statements  ?  The  alleged  remark  as  to  the 
fraud  seeiTis  to  have  been  made  in  Wapello» 
and  the  afflilavit  is  made  in  this  respect  upon 
information.  As  to  the  sources  of  such  in- 
formation we  are  not  informed;  and,  without 
any  contradiction,  we  regard  it  as  of  little- 
value.  As  to  the  other  facts  charged,  it  i» 
not  clear  whether  they  are  stated  as  upon  In- 
formation or  personal  knowledge. 

The  other  affidavit  is  signed  by  20  resi- 
dents of  Louisa  county  where  the  plaintiff 
resides.  It  is  an  affidavit  of  their  belief,  of 
the  tacts  therein  stated,  and  that  statement 
is  a  mere  conclusion  without  facts  showing 
upon  what  it  is  based.  The  affidavit  in  this 
form  is  competent  under  the  statute;  bnt» 
while  competent  as  proof,  ite  value  as  sucb 
depends  largely  upon  its  recitals.  Under  a 
statute  requiring  a  court  to  decide  whether 
a  change  shall  be  granted  according  to  the- 
"very  right  and  merits  of  the  matter,"  what 
was  the  duty  of  the  court  in  this  case?  If  it 
knew  these  statements  to  be  untrue,  must  it 
cast  aside  its  own  knowledge  and  judgnaent^ 
and  grant  the  change  pro  forma,  or  should 
it  l>e  governed  by  its  convictions  as  to  th» 
right?  Not  designing  by  construction  to  in- 
vest the  court  with  an  arbitrary  or  0{^rea- 
sive  power,  we  think,  under  the  broad  pro- 
visions of  the  statute,  the  court  should  act 
upon  the  facts  as  they  appeared,  considering^ 
its  own  knowledge  in  the  premises.  Any 
other  holding  would  rob  the  statute  of  on» 
of  the  purposes  it  was  designed  to  subserve. 
The  refusal  of  the  court  to  giant  the  chang» 
we  understand  to  be  a  denial  of  the  charges 
of  misconduct  as  stated  in  the  affidavit:  for 
we  must  assume  that  no  court,  ooncedini^ 
the  truth  of  such  statements,  would  enter- 
tain a  cause  for  trial.  If  we  were  to  adopt 
the  rule  that  the  court  must  be  governed  by 
the  weight  of  the  teetimony  as  it  appeuB  be- 
fore it  in  such  cases,  without  regard  to  itsown 
convictions  or  knowledge,  a  case  might  arise 
wherein  the  court  was  cugnizant  of  its  prej- 
udice, and  with  a  preponderance  of  eridence^ 
it  must  retain  a  cause  for  trial.  Such  a  con- 
dition of  affairs  the  law  does  not  contem- 
plate. The  usual  inclinations  of  the  courts*. 
under  a  showing  of  prejudice,  is  to  grant  the 
change;  and  we  think  that  would  have  been 
the  result  in  this  ciise,  but  for  the  statementa 
of  misconduct  on  the  part  of  the  judge,  when 
to  grant  the  change  might  be  construed  as  a. 
practical  concession  that  the  statements  were 
true. 

The  affidavit  of  plaintiff  discloses  that  a 
cause  substantially  like  the  one  at  bar  waa 
tried  before  the  judge  and  a  judgment  en- 
tered against  the  plaintiff  and  on  appeal  t» 
this  court  it  was  reversed  and  on  re-trial  be- 
fore another  judge  a  favorable  judgment  was 
entered  and  on  appeal  it  was  affirmed,  and 
this  is  urged  with  other  facts  as  indicating 
prej  udice.  To  this  claim  we  attach  very  little 
importance.  The  second  trial  was  bad  in  the 
light  of  a  final  adjudication  of  the  disputed 
questious.    Iteversals  are  too  frequent  frook 

Digitized  by  Vj  OOQ IC 


Iowa.) 


BBADLKY  v.  PALEN. 


courts  of  unbiased  Judgments  and  unques- 
tioned learning  to  justif  j  their  use  as  a  basis 
for  an  assignment  of  prejudice  or  ill  will. 
We  migiit  more  readily  adopt  appellant's 
llieoiy  in  this  respect  if  better  satiiifled  that 
the  controling  force  of  decisions  between  tlie 
courts  was  less  a  matter  of  position  than  of 
merit. 

3.  We  now  notice  the  questions  presented 
by  the  demurrer  to  the  petition.  The  facts 
necessary  to  an  understanding  of  the  rulings 
are  as  follows:  October  17,  1881,  the  de- 
fendants herein  (Bidder,  Winzer  &  Co.) 
brought  suit  against  R.  S.  Kendall,  and  aided 
the  same  by  an  attachment  wliich  was  levied 
on  certain  property  as  the  property  of  Ken- 
dall. The  plaintiff  hei-ein  (Garrett)  inter- 
vened in  that  suit,  claiming  to  be  the  owner 
of  the  property  attached.  The  issues  ten- 
dered upon  the  intervention  petition  were 
decided  iigainst  the  intervener,  and  in  favor 
of  plaintilfs,  (defendants  herein,)  February 
15, 1882.  On  appeal  to  this  coart  the  judg^ 
ment  was  reversed.  14  N.  W.  Rep.  234.  On 
retrial  in  the  district  court  there  was  a  judg- 
ment for  intervenor,  and  the  same  was,  on 
appeal  to  this  court,  afflrmed  (24  N.  W.  Rep. 
518,)  St-ptember  23,  1885.  As  against  the 
defendaut  Kendall,  judgment  was  talcen  in 
February,  1882,  and  in  April  thereafter  the 
property  taken  by  virtue  of  the  attachment 
and  finally  adjudged  to  be  tlie  property  of 
the  intervenor  (piaintifT  herein)  was  sold  on 
special  execution;  and  the  proceeds  paid  to 
Bickler,  Winzer  &  Co.  Tlie  demurrer  pre- 
sents the  question  of  the  action  being  barred 
by  the  statute  of  limitations.  In  such  a  case 
the  cause  of  action  is  barred  in  five  years 
after  the  cause  of  action  arose,  and  tlie  point 
of  contention  by  counsel  is,  when  did  the 
case  of  action  arise?  So  far  as  disclosed 
by  the  atistract,  this  action  was  commenced 
November  25,  1881.  Appellant's  theory  is 
that  the  cause  of  action  arose  at  the  date  of 
the  final  judgment  in  the  former  proceeding, 
April  21,  1886;  while  that  of  appellees  is 
that  it  arose  when  the  property  was  first 
talcen  on  the  altiichment,  in  March,  1882,  or, 
at  furthest,  when  it  was  sold  and  converted 
by  virtue  of  the  special  execution,  in  April 
thereafter.  To  the  query,  could  tlie  plaintiff 
in  1882,  when  the  property  was  wrongfully 
taken,  or  when  it  was  wrongfully  sold  and 
converted,  with  no  otiier  suit  pending,  have 
commenced  this  proceeding  to  recover  its 
value?  there  can  be  but  one  answer,  and 
that  in  the  atBrmative.  The  answer  should 
be  decisive  of  tlie  question  presented  by  the 
demurrer,  unless  there  Is  something  in  the 
fact  of  the  intervention  proceeding  to  defeat 
that  right.  It  mast  be  conceded  that  after 
the  seizure  of  the  property,  and  before  the 
filing  of  the  intervention  petition,  Garrett 
bad  his  choice  of  remedies,  as  between  the 
intervention  proceeding  to  secure  the  proper- 
ty and  an  independent  one  to  recover  its 
value.  We  do  not  understand  that  wliere  a 
party  has  a  choice  of  remedies,  and  makes 
bis  election,  the  statute  ceases  to  run  as  to 


the  other  remedy.  We  think  that  a  right  of 
action  arose  in  this  case,  at  furthest,  when 
the  property  was  sold  and  the  proceeds  paid 
to  the  defendants  herein.  This  was  after 
the  first  judgment  had  been  reversed  in  this 
court,  and  the  cause  was  pending  in  the  dis-  ' 
trict  court  as  between  the  parties  to  this 
suit;  and  the  facts  of  the  sale  of  the  property 
must  have  been  known  to  this  plaintiff.  He 
then  had  a  full  and  fair  opportunity  to  so 
adjust  the  pending  proceeding  as  to  accom- 
plish therein  just  what  he  proposed  to  accom- 
plish in  this  suit,  i.  «.,  conform  his  pleading 
to  a  demand  for  the  value  of  the  property, 
which  he  knew  to  be  beyond  the  reach  of 
tliese  defendants,  and  conclude  the  litigation 
in  tliat  one  proceeding.  We  are  referred  to 
no  authorities,  and  we  see  no  reason  for 
holding  that  tlie  statute  will  cease  to  run  to 
enable  a  party  to  first  determine  his  owners 
ship  of  property,  and  then,  by  another  pro- 
ceeding, recover  its  value,  when  pending  the 
first  proceeding  it  is  apparent  that  an  action 
fur  value  is  the  only  available  one,  and  open 
to  his  choice  therein. 

As  touching  the  question  of  when  a  cause 
of  action  arises,  we  are  referred  to  the  case 
Steel  v.  Bryant,  49  Iowa,  116.  It  was  an 
action  against  a  clerk  for  taking  an  insufli- 
cient  stay  bond  on  a  judgment.  It  was  held 
that  the  cause  of  action  did  not  accrue  as 
against  the  clerk  until  the  expiration  of  the 
stay  bond, — one  year,— and  the  holding  could 
not  well  be  questioned,  as  the  bond  stayed 
tbe  judgment  for  that  time,  and  damage 
could  only  arise  upon  non-payment.  If  pay- 
ment was  made,  no  injury  could  result  from 
the  taking  of  tlie  insu£Bcient  l)ond.  Tl>e 
same  rule  and  reasoning  apply  to  Moore  v. 
McKiniey,  60  Iowa.  367, 14  N.  W.  Rep.  768. 
In  Goodnow  v.  Stryker,  62  Iowa,  221, 14  N. 
W.  Rep.  345,  and  17  N.  W.  Kep.  506,  and 
other  like  cases  therein  referred  to,  a  very 
different  question  arises.  In  those  cases  tbie 
title  to  lands  was  in  dispute,  and  was  settled 
by  litigation.  A  party  who  supposed  he 
owned  tbe  land  paid  the  taxes.  The  title 
being  adjudged  In  another,  it  was  held  that 
he  could  recover  the  taxes  paid,  and  tliat  his 
right  of  action  therefor  depended  upon  a 
cootingeuoy,  i. «.,  who  was  the  owner;  and 
that  the  statute  did  not  commence  to  run  till 
that  was  known.  In  this  case,  after  April, 
1882,  there  whs  in  fact  but  a  single  question. 
—  who  should  have  the  value  of  the  property 
taken  ?  A  single  suit  would  in  all  reason  de> 
cide  such  a  question.  There  was  no  contin> 
gency  to  arrest  the  operntion  of  the  statute. 

We  think  the  holding  of  the  district  court 
was  right,  and  its  judgment  is  alfirmed. 


Bra^dlkt  et  al.  t.  Palek. 

(Supreme  Court  of  Iowa.   June  B,  1888.) 

UoxT«ACT8—WARRAirtT— Accord  um  Satibvao- 

TIOS— PlBADINO — EVIDIHCB. 

1.  Code  Iowa,  (  2SS1,  provide*  that,  when  \>y  its 
terms  a  written  contract  Is  to  be  perform^  in  any 
particular  place,  au  action  for  iha  breach  thare 
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•of  -mur  be  broaght  in  the  county  in  wbtch  such 
plac«  la  BUoBtQd.  Defeadant  orif  ared  plaintiffs  to 
manufacture  and  ship  to  him  at  S.  a  wagon,  and 
agreed  to  pa^  one-half  cash  and  balance  in  six 
months,  "said  account  to  be  settled  by  note  at  A. 

-on  receipt  of  goods. "  The  cash  payment  was  not 
made,  nor  was  the  note  given.  Held,  that  defend- 
ant was  to  perform  by  giving  the  note  at  A.,  and 
the  right  of  action  was  for  failure  to  do  so,  and 
the  action  was  properly  brought  in  the  county  in 
which  A.  was  situated. 

2.  Where  the  contract,  attached  to  the  answer  as 
k  part  of  it,  excepts  the  painting  from  the  war- 
nmty  of  materials  and  workmanship,  it  controls 
tbe  averment  at  the  answer  as  to  the  warranty  in 
that  reepeot,  and  is  conclusive,  though  the  war- 
ranty in  the  contract  attached  to  the  complaint, 
and  the  one  pnt  in  evidence  by  plaintiffs,  make  no 
jnastion  of  paint. 

3.  Defendant  would  have  no  right  to  return  the 
wagon  for  not  complying  with  the  warranty  after 
ha^ng  misused  and  greatly  damaged  it;  and, 
where  he  alleges  a  return,  plaintiffs  may  plead 
and  prove  sqoS  misuse  as  an  excuse  for  not  re- 

■  oeiving  it. 

4.  where  the  substance  of  a  telegram  is  given 
•to  the  jury  by  the  testimony  of  one  of  the  plain- 

tiSs  and  defendant,  I'M  admission  of  the  telegram 
in  evidence  cannot  change  tlw  effect,  and  is  not 
error. 

6.  An  agreement  for  a  return  of  the  wagon  In 
settlement  will  not  defeat  an  action  on  tbe  contract 
vnleas  the  wagon  was  returned  as  agreed. 
0.  Defendant  agraed  to  pay  "hali  cash,  balanoe 

-O  months,  with  interest  at  W  per  cent,  after  ma- 

'turity,  said  auooant  to  be  settled  by  note  at  A.  on 
receipt  at  goods. "  H«ld,  that  the  agreement  for 
Interest  arose  only  on  default  of  payment  when 
dueu  and  applied  as  muck  to  the  cash  payment  as 
to  the  note ;  and  it  was  not  error  to  allow  10  per 

-cent,  interest  on  the  whole  sum  after  the  note,  if 

.given,  wonld  have  matnred. 

AppenI  from  district  court,  Kossuth  conn- 
•ty;  Ixrr  Thomas,  Judge. 

Action  to  recorer  on  a  written  contract 
■for  the  purchase  at  a  wagon.  There  was  a 
Judgment  for  the  plaintiffs,  and  the  defend- 
ant appeals. 

W.  D.  Botes,  for  appellant.  Clark  cS  CdU, 
for  appellees. 

Qrawoeb.  J.  The  foUowing  is  the  writ- 
ton  instrunitint  on  which  theartion  is  based: 
"Janniuy  6,  1886.  Messrs.  Bradlef  &  Ni- 
oonUn:  Flmse  manufacture  and  ship  to  me 
at  Sanborn,  on  or  before  March  15,  goods  de- 
scribed as  follows:  One  three-spring  wagon 
with  top,  three  seats;  top  to  be  wide  enoujrh 
to  let  tlie  seats  pass  forward  and  back.  Tbe 
piece  that  the  curtains  attaeh  to  to  be  as  high 
■s  an  ordinary  man's  head  when  sitting 
down,  leather  trimmed;  two  lazy  backs;  and 
rubber  aprons;  $1S5.  For  which  I  will  pay 
you  prices  as  above,  and  on  terms  as  fol- 
lows: Half  cash;  balance  six  months,  with 
interest  at  ten  per  cent. 'after  maturity. 
Said  account  to  be  settled,  by  note,  at  Algona, 
Iowa,  on  receipt  of  gooils.  The  above  good.s 
are  warranted  for  one  year  against  defect  in 
material  or  workmanship.     David  Palbn.  " 

1.  The  defendant  is  a  resident  of  O'Brien 
county,  and  moved  the  court  to  transfer  the 
cause  to  the  county  of  his  residence,  for  the 
reason  that  the  contract,  by  its  terms,  was 
not  "payable  at  any  particular  place."  A 
reference  to  the  contract  will  show  that  tije 
wagon  was  to  be  settled  for  by  note  at  Al- 
.gona,  Iowa.    Algona  is  in  Kossuth  county. 


Code,  §  2581,  provides  that  "when  by  its 
terms  a  written  contract  is  to  be  performed 
in  any  particular  place,  action  for  breach 
thereof  may  be  brought  in  the  county  where- 
in such  plat-e  is  situated."  By  the  terms  of 
the  contract  the  settlement  for  the  wagon 
was  to  be  one-half  cash,  and  a  note  for  the 
other  half.  It  seems  that  no'  part  of  the  con- 
tract as  to  settlement  for  the  wagon  has  been 
performed;  and  this  action  is  to>[  the  fall 
price.  Counsel  make  no  question  as  to  the 
cash  payment,  bat  base  their  argument 
wholly  on  the  construction  of  the  contract  as 
to  the  agreement  to  settle  by  note  at  Algona, 
the  contention  of  appellant  being  that  an 
agreerpent  to  settle  by  note  is  not  an  agree- 
ment to  pay  at  the  particular  place.  The 
language  of  the  statute  is  "when  by  its 
terms  a  contract  is  to  be  performed  at  any 
particular  place,"  etc.  It  cannot  be  ques- 
tioned that,  by  the  terms  of  this  contract, 
tlte  defendaot  was  to  perform  by  giving  the 
note  at  Algona.  This  giving  of  the  note  he 
omitted  to  do,  which  was  a  breach  of  his  un- 
dertaking. The  plaintiffs'  ri^t  tH  action 
on  this  contract  is  in  consequence  of  this 
breach;  and  tl>e  express  provision  of  tbe 
statute  is  that  the  action  for  the  breach  may 
l>e  brought  in  the  county  wlierain  the  plaee 
of  performance  is  situated.  Tlie  petition  al- 
\egi&  that  tbe  defendant  neglected  to  aettle 
for  the  wagon.  In  tbe  case  of  Hunt  t. 
Bratt,  23  Iowa,  171,  trees  were  to  be  deliT- 
ered  at  Matshailtown,  but  the  contract  did 
not  in  terms  name  any  place  of  performance 
by  the  rendee,  and  it  was  held  ttiat  he  should 
be  sued  in  the  county  of  bis  residence. 

2.  Appellant,  by  wi^  of  d^ease,  set  up  a 
waitanty  of  the  wagon,  both  as  to  materials 
and  workmanship;  and,  among  the  other 
aTerroents,  was  one  that  tbe  pniat  was  poor, 
etc.  To  his  answer  he  attached,  as  a  part 
thereof,  tbe  contract  in  question,  which  con- 
tains t^iis  clause:  "The  above  goods  are  war- 
ranted for  one  year  against  defect  in  material 
or  workmanship.  Paint  is  not  guarantied." 
The  court,  in  its  instrncUons  as  to  the  de- 
fendant's claim  oa  the  guaranty,  totdc  from 
the  yaitj  all  (foestion  as  to  defect!  ve  painting. 
Appallant  urges  this  as  error,  and  says  in 
substance  that,  although  in  tlie exhibit  to  hit 
answer  the  paint  was  not  included  in  tbe 
guaranty,  the  contract  as  put  in  evidence  by 
appellees,  and  also  the  exhibit  to  appellees' 
petition,  were  silent  as  to  the  paint;  and,  un- 
der ttae  allegation  of  his  answer,  lie  had  the 
right  to  have  this  question  considered.  Ap- 
pellant shonld  bear  in  mind  that  his  defense 
of  a  warranty  was  an  afllrmative  one;  tliat 
it  is  his  own  pleading,  and  not  that  of  the  0{>- 
posite  party,  that  must  contain  tjie  averments 
coostitntinga  foundataon  for  bis  proofs.  The 
only  evidence  ot  guaranty  as  to  the  wagon 
was  the  written  agreement  made  a  part  <rf 
the  pleading.  It  plainly  contradicted  the 
avermentof  guaranty  as  to  friaintiS;  and,  as  it 
was  a  basis  for  the  pleading,  it  would  control 
it.  The  action  of  the  oonrt  in  this  respect 
was  right. 

Digitized  by  VjOOQIC 


Iowa.) 


PEDEN  V.  CHICAGO,  B.  I.  &  P.  RT.  CO. 


625 


3.  Appellant  avers  that,  after  he  received 
tbe  wagon  and  found  that  it  did  not  answer 
th«  guaranty,  he  reshipped  it  to  appellees  al 
Algons.  Appellees,  as  an  excuse  for  not  re- 
oeivlng  it,  say,  in  their  reply,  among  other 
things,  that  "during  the  time  defendant  had 
said  wagon  be  misused  and  greatly  damaged 
the  same,  and  materially  depreciated  the 
value  of  the  same."  This  allegation  of  tbe 
reply  defendant  moved  to  strike  out  as  im- 
material, and  assigns  a  refusal  to  do  so  as 
error.  While  it  must  be  conceded  that  the 
defendant,  after  receiving  the  wagon,  would 
have  a  right  to  fairly  test  it,  and  lexrn  if  it 
complied  with  the  warranty,  he  would  not 
have  the  right  to  misuse  and  greatly  damage 
it;  and,  if  be  thns  abused  his  privilege,  he 
would  not  have  the  right  to  return  it.  The 
reply  alleges  this  misuse  and  damage.  It 
was  pleaded  in  avoidance,  and,  we  think,  prop- 
erly so. 

4.  The  pleadings  disclose  an  attempt  to  ad- 
just the  disputed  matters  between  the  par- 
ties, by  the  terms  of  which  the  wagon  was 
to  be  returned  to  plaintifT;  and  the  reply 
statea  that  tbe  defendnnt  neglected  and  re- 
fu.<<ed  to  retnni  the  wagon  after  requests, 
ofie  of  which  was  a  telegram.  The  telegram 
was  offered  in  evidence,  and  admitted  against 
defendant's  objection  thi<t  it  was  immaterial 
and  not  the  best  evidence.  It  is  only  nec- 
essary to  say  that,  by  the  -  testimony  of  the 
defendant  and  plaintiff  Xiconlin,  the  snb- 
stance  of  the  telegram  was  before  the  Jury, 
and  it  was  nndisputed.  The  telegram  itself 
conid  not  change  tbe  effect. 

6.  The  oonrt  instructed  the  jnry  in  sub- 
stance that  if  it  found  that  there  had  been  an 
agreement  to  settle  the  dispute  as  to  the 
wagon,  and  tliat  as  a  part  of  the  settlement 
the  defendant  was  to  ship  the  wagon  to  Al- 
gona  when  requested  to  do  so,  and  that  if 
after  said  notice  or  reqaest  he  failed  to  so 
ship  it  in  a  reasonable  time,  he  could  not 
urge  such  settlement  against  plaintiff's  right 
to  recover.  Appellant's  objection  to  this  in- 
straction  Bthat,  if  there  was  a  contract  of  set- 
tlement, it  pnt  an  end  to  the  contract  of  sale, 
or  tbe  order,  even  though  the  settlement  was 
not  complied  with.  It  is  a  11  ttle  difficult  to  see 
on  what  plaintiffs  could  base  their  cause  of  ao- 
tioD,  unless  it  was  on  the  fact  of  their  sale  of 
the  wagon,  and  tbe  failure  to  pay  therefor. 
We  think,  before  the  defendant  can  avoid 
his  contract  of  sale  by  an  aAiord  and  satis- 
faction, he  mutt  establish  both.  An  agree- 
ment to  satisfy  a  claim,  by  way  of  settlement, 
is  not  enough.  It  must  besatisBed.  It  was 
not  enough  to  agree  to  return  the  wagon  in 
settlement,  but  it  must  be  returned  as  agreed ; 
and,  if  not,  it  was  not  a  settlement  of  the 
debt.  Hall  v.  Smith,  10  Iowa,  45,  and  other 
cases  there  cited.  The  instruction  of  the 
court  is  in  harmony  with  this  view. 

6.  The  oooit  instructed  the  jury,  if  it 
found  for  plaintiffs,  to  allow  10  per  cent  in- 
terest since  September  17, 1887,  which  was 
•ix  months  after  the  sale,  when  the  note 
would  have  matured  if  given  as  provided  by 
v.42N.w.no.9 — 40 


the  contract.  The  contention  of  appellant  Is 
that  there  was  no  agreement  for  10  per  cent, 
on  the  one-half  to  be  paid  in  cash.  The 
agreement  to  pay  the  interest  arises  only  on 
default  of  payment  when  due,  and  we  think 
it  applies  as  much  to  the  cash  payment  as  to 
the  note.  The  cash  payment  was  not  to  be 
of  date  of  contract,  but  on  receipt  of  goods. 
It  would  mature  then,  and  the  stipulation 
for  interest  does  not  in  terms  refer  to  the 
note,  but  was  evidently  intended  to  apply  to 
deferred  payments  after  maturity.  In  our 
examinations  we  discover  no  error  in  the 
record,  and  the  ju^;ment  is  affirmed. 


Peden  o.  Obicaoo,  B.  I.  A  P.  Br.  Co. 

(Supreme  Court  of  Iowa.    Jane  6, 1889.) 
CovKiiJfTs— BviDSiroB— Damaoks— Appeai. 

1.  A  deed  of  a  riffht  of  way  to  a  railroad  ooa. 
panjr  tbrough  an  8u-aore  tract  covenanted  that  tte 
water  on  tbe  south-east  side  of  the  road  should  be 
made  to  run  on  the  same  side  of  the  road,  instead 
of  through  cattle-guards.  The  grantor  afterwards 
conveyed  135  acres  of  his  fam;  to  plaintiC,  of 
which  but  29  acres  were  a  part  of  the8(Mtcre  tract. 
Held,  that  for  breach  of  toe  covenant  a  recovery 
should  not  be  restricted  to  the  damage  to  the  80- 
acre  tract,  nor  than  to  anything  less  than  the  gran- 
tor's whole  farm,  of  which  the  80-acre  tract  was  a 
part,  and  that  plain tiS's  right  of  recovery  extend- 
ed to  the  damage  to  his  185  acres. 

2.  The  petition  alleged  that  plaintiff  sustained 
damage  by  the  overflow  daring  a  certain  period, 
and  specified  injury  to  crops  and  tbe  waaoinc  of 
"  trash  "on  the  land,  if  eld,  that  the  alleged  iniazT 
was  in  the  nature  of  damage  to  realty,  and  tiim 
evidence  of  the  depredated  valae  of  the  land  dor* 
ing  that  period  waa  neitlier  Inoempetent  nor  im- 
material, and  was  proper  on  the  measure  of  dam- 
ages. 

8.  When  the  railroad  was  first  oonstrueted, 
which  was  liefore  the  deed  was  given,  ^re  were 
two  cattle-fuards  on  the  land,  and  afterwards  a 
wooden  culvert  was  constructed,  and  shortly  be- 
fore tait  a  stone  bridge  was  huUt.  There  was  evl- 
denoe  that  the  wooden  culvert  was  of  a  temporary 
character  and  was  not  iMiUt  after  the  manner  of 
building  permanent  culvert* ;  ttiat  a  ditch  was  iua 
on  the  south-east  side  of  the  railway,  to  carry  o9 
the  water  on  ttiat  side;  and  that  the  wooden  enl- 
vert  waa  not  kept  free  for  the  piesaga  of  water. 
Held,  that  a  finding  that  the  wooden  culvert  was 
temporary  was  not  unsupported  by  evidence,  and 
that,  being  temporary,  the  action  was  not  Inrred 
beeauae  tbs  wooden  culvert  was  constructed  more 
than  10  years  before  anit  brought. 

4.  The  construction  of  a  ditch  north  of  the  rail- 
road was  not  In  issue,  and  evidence  of  conversa- 
tions in  relation  thereto  was  properly  excluded. 

6.  Tbe  purpose  of  the  covenant  was  to  require 
the  company  to  prevent  the  flow  of  water  under 
tbe  track  from  the  south  east,  and  cattle-guards 
were  alone  mentioned  because  there  was  then  nei- 
ther culvert  nor  bridge,  and  the  construction  of 
the  culvert  and  bridge  was  a  violation  of  the  cov- 
enant, and  plaintiff's  right  of  recovery  Is  not  lim- 
ited to  the  damages  caused  by  the  now  of  water 
through  tbe  cattle-guards. 

a.  It  will  bo  presumed,  in  an  aoUon  against  a 
railroad  company,  that  an  admission  by  its  agents 
in  another  action  against  it  that  it  was  tbe  owner 
of  the  railroad  in  question  after  a  stated  time,  and 
tiad  operated  it  continuously  sinoe  a  date  speolfled, 
was  authorized  by  it;  and  the  record  of  the  aotioa 
may  be  received  to  prove  the  admission. 

Appeal  from  district  court,  Davis  counfy; 
H.  C.  Traverse,  Judge. 

Action  to  recover  damages  for  the  alleged 
breach  of  the  covenant  of  a  right  of  way 
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deed.  There  was  a  trial  by  jury,  and  a  ver- 
dict and  judgment  for  plaintiff.  The  de- 
fendant appe^. 

Cummins  <£■  Wright,  for  appellant.  Payne 
A  Eiehelherger,  for  appellee. 

Robinson,  J.  On  the  15th  day  of  March, 
1871,  Joseph  Feden  executed  to  the  Cliicago 
&  Southwestern  Railway  Company  a  deed  for 
a  strip  of  land  100  feet  wide,  through  an  80- 
acre  tract  of  land,  for  railway  purposes.  The 
deed  contained  the  following  provision: 
"The  water  on  the  south-east  side  of  the 
road  to  be  made  to  run  on  same  side  of  road, 
instead  of  through  cattle-guards."  At  that 
time  Joseph  Peden  owned  the  tract  of  land 
described  in  the  deed,  and  also  other  land. 
In  the  year  1878  he  conveyed  135  acres  of  the 
land  he  so  owned,  comprising  the  land  in 
controversy  in  this  suit,  to  the  plaintiff, 
James  M.  Peden.  It  appears  that  the  rail- 
way was  constructed  over  the  strip  of  land 
conveyed  by  the  right  of  way  deed  in  the 
year  1870.  When  that  deed  was  given  there 
were  two  oattle-guards  on  the  land  then 
owned  by  the  grantor,  but  no  culvert. 
About  the  year  1874  or  1875  a  wooden  culvert 
six  feet  wide  and  about  two  feet  deep  was 
constructed  under  the  railway,  on  the  land 
in  controversy.  The  surface  water,  if  unob- 
structed, would  flow  from  the  land  south- 
east of  the  culvert  to  that  north  and  north- 
west of  it.  In  the  year  1884  the  location  of 
the  railway  in  the  vicinity  of  the  culvert  was 
changed,  and  a  new  road-bed  and  track  were 
constructed.  In  July  of  that  year  a  stone 
bridge  16  feet  wide  and  7  feet  high  was  built 
under  the  new  track,  some  30  or  40  feet 
south-west  of  the  culvert.  The  plaintiff 
claims  that  the  openings  nnder  the  railway 
track  made  prior  to  the  construction  of  the 
stone  bridge  were  mere  temporary  expedients ; 
that  defendant  became  the  owner  of  the  rail- 
way prior  to  1878,  and  is  chargeable  with  all 
the  obligations  imposed  by  the  provision  of 
the  right  of  way  deed  hereinbefore  set  out; 
and  that  it  is  liable  for  all  damages  which 
plaintiff  has  sustained  by  reason  of  the 
breach  of  that  provision  since  the  Ist  of  Au- 
gust, 1881.  He  claims  damages  by  reason  of 
the  overflow  and  washing  of  his  land  by  wa- 
ter which  came  from  the  higher  ground 
south-east  of  the  railway  from  that  date  to 
the  time  when  the  stone  bridge  was  built, 
and  for  injury  to  bis  land  caused  by  the  erec- 
tion of  the  bridge  as  a  permanent  structure. 

1.  Thecharacter  and  effect  of  thecovenant 
in  the  right  of  way  deed  were  considered  by 
this  court  on  a  former  appeal.  See  T6  Iowa, 
328.  35  N.  W.  Rep.  424.  The  plaintiff  now 
owns  but  29  acres  of  the  80-acre  tract  de- 
scribed in  the  right  of  way  deed.  It  is  insist- 
ed that,  if  appellee  be  entitled  to  recover,  the 
amount  of  bis  recovery  must  be  restricted  to 
the  damage  to  the  29  acres;  that,  since  the 
covenant  runs  with  the  land,  its  effect  must 
be  limited  to  the  tract  of  which  the  strip  con- 
veyed formed  a  part,  and  which  was  described 
in  the  deed.    It  was  said  on  the  former  ap- 


peal that  the  covenant  concerns  "both  the 
land  conveyed  by  the  deed  and  that  retained 
by  Peden."  It  has  been  frequently  deter- 
mined that  where  a  right  of  way  through 
parcels  of  real  estate  treated  as  an  entirety 
— as,  for  example,  tracts  together  constitut- 
ing but  a  single  farm — is  sought  to  be  taken 
by  statutory  proceedings,  the  land-owner's 
tighi  of  recovery  is  not  limited  to  the  subdi- 
vision through  which  the  right  of  way  is  to 
pass,  but  extends  to  all  the  tracts  as  a  whole. 
Dudley  v.  Railroad  Co.,  ante,  359,  (decided 
by  this  court  at  present  term;)  Cox  v.  Rail- 
way Co.,  41  N.  W.  Rep.  475;  Ham  v.  RaU- 
way  Co.,  61  Iowa,  718,  17  N.  W.  Rep.  167, 
and  cases  therein  cited.  Strictly  speaking, 
the  land  described  in  the  right  of  way  deed 
was  the  strip  100  feet  in  width  actually  con- 
veyed, and  the  government  subdivision 
through  which  it  passed  was  specified  for  the 
purpose  of  making  the  description  more  def- 
inite. There  is  no  ground  for  believing  that 
Joseph  Peden  and  his  grantee,  the  railway 
company,  designed  to  limit  the  effect  of  the 
covenant  to  anything  less  than  the  entire 
farm  from  which  the  right  of  way  was  taken. 
That  being  true,  if  plaintiff  is  entitled  to  re- 
cover, his  right  extends  to  the  135  acres  con- 
veyed to  him  by  Joseph  Peden,  which  he  now 
owns. 

2.  Plaintiff  was  asked  the  following  qnes- 
tion:  "State  how  much  more,  if  any,  the 
land  of  the  plaintiff  would  have  been  worth 
from  August  1,  1881,  to  the  time  the  stone 
bridge  was  put  in,  if  the  water  had  been 
made  to  run  on  the  south-east  side  of  the 
track,  instead  of  over  your  land."  It  was 
objected  to  by  defendant  as  incompetent  and 
immaterial ;  but  the  objection  was  overruled, 
and  plaintiff  answered:  "I  think  it  would  be 
worth  seven  hundred  dollars  more,  at  the 
least  calculation. "  A  similar  question  was 
asked  another  witness,  and  an  answer  was 
permitted,  over  the  objection  of  defendant 
that  the  question  was  "incompetent,  imma- 
terial, and  not  the  proper  measure  of  dam- 
ages." The  questions  seem  to  have  been 
designed  to  ascertain  the  depreciation  in  the 
value  of  the  land  during  the  time  specified 
by  reason  of  the  failure  of  defendant  to  pre- 
vent the  flow  of  water  from  the  south-east  to 
the  north-west  side  of  its  track.  Appellant 
contends  that  they  were  improper,  under  the 
issues.  The  petition  alleges  that  plaintiff 
sustained  dami^es  by  reason  of  the  overflow 
of  his  lands  during  the  time  named  in  the 
questions,  and  specifies  injury  to  crops,  and 
the  washing  of  "trash"  onto  the  meadow; 
but  the  injury  alleged  is  all  in  the  nature  of 
damage  to  real  estate.  The  answers  called 
for  by  tlie  questions  were,  therefore,  neither 
incompetent  nor  immaterial.  SuUens  v.  RaU- 
way  Co.,  74  Iowa,  665,  38  N.  W.  Rep.  546; 
Drake  v.  Railway  Co.,  63  Iowa.  310.  19  N. 
W  Uep.  215.  The  measure  of  recovery 
adopted  was  in  accordance  with  the  oases 
cited,  and,  under  the  evidence  in  the  case, 
could  not  have  been  prejudicial  to  defendant. 

3.  The  wooden  culvert  was  constructed 
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more  than  10  years  before  this  action  was 
commenced,  and  for  that  reason  appellant 
insists  that  it  is  barred  by  the  statute  of  lim- 
itations. But  whether  it  is  so  or  not  depends 
upon  the  real  character  of  the  culvert.  If  it 
was  designed,  as  claimed  by  appellee,  to  be 
only  a  temporary  expedient,  the  action  is  not 
baiTed.  When  the  railway  was  first  con- 
structed there  were  two  cattle-guards  on  the 
land  of  Joseph  Feden,  but  no  culvert.  Four 
or  five  years  elapsed  before  one  was  put  in. 
Some  of  the  evidence  tends  to  show  that  it 
waa  of  a  temporary  character;  that  it  was 
not  built  in  the  manner  adopted  for  perma- 
nent culverts;  that  a  ditch  was  dug  on  the 
south-east  side  of  the  railway,  to  carry  off 
the  water  on  that  side,  and  that  the  culvert 
was  not  kept  free  for  the  passage  of  water. 
Tbfl  jury  found  specially  that  it  was  tempo- 
rary; and  we  cannot  say  that  their  finding  is 
unsupported  by  the  evidence. 

4.  Appellant  complains  of  rulings  of  the 
court  in  excluding  evidence  as  to  conversa- 
tions in  regard  to  the  construction  of  a  ditch 
north  of  the  railway,  as  the  construction  of 
such  a  ditch  was  not  in  issue.  The  rulings 
in  qaestion  were  correct. 

5.  It  is  claimed  by  appellant  that  the  re- 
coTei7  in  this  action  must  be  limited  to  the 
damages  caused  by  the  flow  of  water  through 
the  cattle-guard,  and  that  the  construction 
of  the  culvert  and  stone  bridge  for  the  pur- 
pose 6f  conducting  the  water  from  the  south- 
east to  the  north-west  side  of  the  track  was 
not  a  violation  of  the  condition  of  the  right 
of  way  deed.  It  is  true  that  neither  culvert 
nor  bridge  is  mentioned  in  the  deed;  but  it 
is  clear  that  the  purpose  of  the  covenant  was 
to  require  the  railway  company  to  prevent 
the  flow  of  water  under  the  track  from  the 
south-east.  When  tlie  deed  was  made  there 
was  neither  bridge  nor  culvert,  nor  does 
there  appear  to  have  been  any  intention  to 
construct  one.  Hence,  the  cattle-guards, 
constituting  the  only  openings  under  the 
track,  were  alone  mentioned. 

6.  Appellant  complains  of  the  admission 
of  the  records  in  two  other  cases,  in  each  of 
which  it  was  a  party  defendant.  These  rec- 
ords were  introduced  to  show  that  defendant 
had  admitted  in  those  cases  that  it  was  the 
owner  of  the  railway  in  question  after  the 
construction  of  the  stone  bridge,  and  that  it 
had  operated  it  continuously  since  the  year 
1878.  It  is  objected  by  appellant  that  tlie 
admissions  in  those  cases  were  made  by 
agents  of  defendant,  and  cannot  be  used  In 
any  other  case.  But  we  must  presume,  un- 
til the  contrary  appears,  that  the  agents  were 
duly  authorized  to  make  the  admissions  in 
these  cases,  and  that  they  were,  in  effect,  the 
admissions  of  their  principals;  and  as  such 
they  were  admissible  In  other  cases.  Ayres 
T.  Insurance  Co.,  17  Iowa,  187. 

7.  We  have  discussed  the  most  important 
of  the  questions  presented  by  appellant. 
The  others  have  been  examined  with  care, 
but  no  error  prejudicial  to  appellant  has  been 
discovered.    It  is  insisted  that  the  verdict  is 


not  sustained  by  the  evidence;  but  there  is 
some  evidence  to  sustain  it,  and  we  cannot 
disturb  the  judgment  on  that  ground.  Af- 
firmed. 


Nichols  et  dl.  «.  Polk  Oouktt. 
(Supreme  Court  of  Iowa.    Juno  6, 1S89.) 
IsToxicATiNO  Liquors — Illboal  Salss. 

1.  Code  Iowa,  J  1551,  provides  that  peace-officers 
•hall  see  that  the  proviBions  of  the  chapter  (re- 
latiDK  to  sale  of  intoxicating  liquors)  are  en- 
forced, and  shall  in  certain  cases,  on  fliine  infor- 
mations, institute  suits  and  proceed  to  trial,  and 
that  the  county  attorney  shall  appear  for  the  state, 
"unless  the  person  filing  such  information  shall 
select  some  other  attorney. "  Section  8820  provides 
that  an  attorney  selected  by  a  peaoe-offlcer  for 
prosecuting,  before  "a  justice  of  the  peace,  a  pros- 
ecution for  selling  intoxicating  Uauors, "  shall  be 
entitled  to  charge  five  dollars,  field  that,  when 
an  information  is  filed  by  a  constable  for  a  war- 
rant for  the  search  of  premises  and  seizure  of  in- 
toxicating liquors  kept  for  illegal  sale,  an  attorney 
selected  by  the  constable  to  proseoate  such  suit  Is 
entitled  to  receive  five  dollars  from  the  county  for 
such  services. 

2.  An  attorney  selected  by  a  constable  to  prose- 
cute an  information  charging  defendant  with  own- 
ing and  keeping  intoxicating  liquors  with  intent 
to  sell,  contrary  to  law,  is  entitled  to  feoeire  five 
dollars  for  his  services,  though  no  notice  to  the 
county  attorney  to  prosecute  is  given  by  the  con- 
stable. 

8.  Section  8820  is  not  confined  in  its  application 
to  cases  alone  where  the  prosecution  is  for  selling 
intoxicating  liquors. 

Appeal  from  district  court,  Polk  county; 
JosiAH  QrvEN,  Judge. 

Action  for  attorney's  fees  under  the  pro- 
visions of  the  Code  for  the  suppression  of 
intemperance.  Judgment  for  the  plaintiffs, 
and  the  defendant  appeals. 

Bayliet  &  Baylies,  for  appellant.  Beth 
Morgan  and  NiahoU  &  Lalmrn,  for  appel- 
lees. 

Granoer,  J.  The  amount  in  controveisy 
being  less  than  0100,  the  district  court  has 
certified  the  following  questions  for  our  de- 
termination: "First.  Where  an  information 
based  upon  the  statutes  of  Iowa,  is  filed  by 
a  constable  before  a  justice  of  the  peace,  for 
a  warrant  for  the  search  of  premises,  partic- 
ularly described,  for  and  seizure  of  intoxicat- 
ing liquors  kept  for  illegal  sale  by  parties 
named  in  such  information,  and  an  attorney, 
after  liquors  have  been  seized  under  the  war- 
rant, is  selected  by  such  constable  for  that 
purpose,  and  appears  and  prosecutes  such  ac- 
tion, is  such  attorney  entitled  to  receive  from 
the  county  treasury,  five  dollars  for  such 
service,  under  section  3829  of  the  Code  of 
Iowa?  Baoond.  Where  an  information  is 
filed  by  a  constable  before  a  justice  of  the 
peace,  charging  a  defendant,  named  therein, 
with  owning  and  keeping  intoxicating  liq- 
uors with  intent  to  sell  the  same  in  viola- 
tion of  law,  and  the  constable  filing  such  in- 
formation upon  his  own  motion,  and  without 
notice  to  the  county  attorney  to  prosecute 
such  action,  selects  an  attorney  to  appear 
and  prosecute  and  such  attorney  does  so  ap- 
pear and  prosecute,  is  he  entitled  to  receive 
from  the  county  treasury  five  dollars  forsuch 
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service,  nnder  section  3829  of  the  Code  of 
Iowa?  Third.  Has  an  attorney,  appointed 
by  a  peace-ofiQcer  to  appear  and  prosecute  an 
action  wlierein  such  peace-officer  has  filed 
the  information,  a  riglit  to  recover  from  the 
county  wtiere  such  action  is  prosecuted  the 
fees  prescribed  in  section  3829  of  the  C!ode, 
in  any  case  other  than  a  prosecution  for  the 
sale  of  intoxicating  liquors?" 

It  will  be  observed  that  the  first  question 
has  reference  to  a  case  in  which  a  warrant  is 
sued  out  for  the  seizure  of  liquors,  and  the  sec- 
ond to  a  case  where  the  information  charges 
the  owning  and  keeping  of  liquors  with  in- 
tent to  sell  the  same  in  violation  of  law. 
Both  of  the  actions  referred  to  are  based  on 
the  provisions  of  chapter  6,  tit.  11,  C!ode,  It 
being  the  chapter  providing  for  the  suppres- 
sion uf  intemperanca  The  chapter  also  pro- 
vides for  complaint  by  information  against 
persons  selling  such  liquors  in  violation  of 
law. 

1.  In  the  case  of  Work  v.  Wapello  Co., 
78  Iowa,  357,  35  N.  W.  Kep.  452.  this  court 
had  under  consideration  a  question  certified 
in  these  words:  "Has  a  peace-officer  who  has 
made  an  Information  for  a  violation  of  chap- 
ter 6,  tit.  11,  Code,  before  a  magistrate,  the 
right  since  January  1,  1887,  to  select  an  at- 
torney other  than  the  county  attorney,  and. 
without  notice  to  such  attorney,  to  appear 
for  the  state  upon  the  trial  at  the  expense  of 
the  county?"  The  holding  in  that  case  is 
an  affirmative  answer  to  the  question.  If 
the  scope  of  the  decision  in  that  case  is  to  be 
limited  by  the  question  certified,  it  is  certain- 
ly broad  enough  to  cover  the  entire  range  of 
the  questions  in  this  case,  as  the  proceedings 
involved  in  the  inquiry  here  arose  under 
chapter  6  of  title  11.  and,  looking  to  the 
question  in  that  case,  it  will  be  seen  that  the 
county  is  held  liable  in  a  proceeding  on  "in- 
formation for  a  violation  of  chapter  6,"  and 
the  offenses  referred  to  in  ttiis  case  are  all 
violations  of  that  chapter.  But,  if  it  shall 
be  said  that  the  question  should  be  taken 
only  as  applicable  to  the  facts  of  the  case  out 
of  which  it  arose,  we  then  look  to  the  case, 
and  we  find  that  it  contradicts  the  assump- 
tion in  argument  that  it  was  a  case  on  in- 
formation for  the  sale  of  liquors,  as  the  state- 
ment of  facts  expressly  shows  that  it  was  an 
information  charging  the  "keeping  intoxicat- 
ing liquors  for  unlawful  sale."  Hence  the 
decision  in  that  case  is  conclusive  of  the 
point  involved  in  the  second  question  in  this 
case,  if  it  is  to  be  adhered  to. 

2.  That  opinion  meets  with  an  inferential 
criticism  in  argument,  but  it  would  seem 
that  a  reference  to  the  statute  would  give  it 
conclusive  support.  The  point  urged  in  ar- 
gument is  that  the  language  of  the  statute 
has  only  reference  to  tlie  payment  of  such 
fees  by  the  county  in  cases  of  information  for 
selling,  and  not  for  other  oflenaes  designated. 
The  following  are  the  material  provisions  of 
section  1551:  "All  peace^fficers  shall  see 
that  the  provisions  of  this  chapter  are  faith- 
fully executed,  and  when  iuformed  that  the 


law  has  been  violated,  •  •  •  and  that 
proof  of  the  fact  can  be  bad,  such  officers 
shall  go  before  a  magistrate,  and  make  in- 
formation of  the  same,  and  of  the  person  so 
violating  the  law.  Upon  the  filing  of  such 
iiiformalion  before  a  magistrate,  he  shall  in- 
stitute a  suit,  and  proceed  to  the  arrest  and 
trial  thereof  aucordiug  to  law.  Upon  trials 
t)efore  a  magistrate,  it  shall  be  the  duty  of 
the  district  attorney  to  appear  for  the  state, 
unless  the  person  filing  such  information 
shall  select  some  other  attorney."  It  is  quite 
important  here  to  settle  the  point  as  to  what 
class  of  cases  may  tie  prosecuted  by  "some 
other  attorney."  It  is  dou.btless  the  duty  of 
the  peace-officer  to  institute  aay  of  the  pro- 
ceedings necessary  to  a  faithful  execution  of 
the  provisions  of  the  chapter,  whether  it  be 
for  selling,  keeping  with  intent  to  sell,  or 
seizure  by  warrant,  and  it  is  doubtless  the 
duty  of  the  county  attorney  to  appear  in  such 
cases  for  the  state,  unless  in  some  manner 
excused.  The  section  does  not  provide  that 
the  county  attorney  shall  appear  in  cases  of 
information  for  selling,  but  "  upon  trials  be- 
fore a  magistrate;"  and  it  was  evidently  in- 
tended that  he  should  appear  is  all  cases  in 
which  peace-officers,  in  the  execution  of  the 
law,  should  institute  proceedings  InTOlving 
trials,  with  the  exceptions  stated.  Now,  the 
same  sentence  that  provides  for  the  appear- 
ance of  the  county  attorney  for  the  state  con- 
tains the  modifying  clause,  "unless  the  per- 
son filing  the  information  selects  some  other 
attorney."  We  therefore  hold  that  in  any  of 
the  cases  specified,  where  a  peace-officer  files 
an  information  before  a  magistrate,  be  may 
select  an  attorney  other  tlaan  the  county  at- 
torney to  appear  for  the  state. 

3.  The  remaining  question  is  as  to  the 
compensation  of  such  attorney.  If  the  stat- 
ute provides  no  compensation,  it  must  fol- 
low that  he  is  entitled  to  a  reasonable  com- 
pensation. Code,  §  8829.  is  a  part  of  a  chap- 
ter devoted  to  compensation  of  officers  and 
others,  and,  after  designating  amount  of  fees 
for  attorneys  in  other  cases :  "  Any  attorney 
selected  by  a  peace-officer  for  appearing  and 
prosecuting  l>efore  a  justice  of  the  peace  a 
prosecution  for  selling  intoxicating  liquors, 
five  dollars."  Now,  it  is  manifest  that  it 
was  not  tlie  purpose  of  the  section  to  provide 
for  the  appearance  of  attorneys  in  such  cases, 
but  to  provide  for  compensation  for  such  ^>- 
pearance,  when  made  in  pursuance  of  other 
provisions  of  the  law.  Sections  1551  and 
3829  are  upon  the  same  subject,  and  must  be 
construed  together.  If  section  3829  is  to  re- 
ceive a  literal  construction,  and  bo  held  as 
only  applicable  to  cases  of  selling,  then,  as 
to  other  cases,  attorneys  appearing  at  the  in- 
stance of  peace-officers  may  recover  reasona- 
ble compensation,  and  it  is  a  matter  of  state 
history  that  the  fees  allowed  under  a  rule  of 
reasonable  compensation  led  to  our  present 
restrictive  legislation.  Ttiere  is  uo  reason 
for  defining  the  fee  in  one  case  and  not  in  the 
others.  Viewing  the  question  in  the  light 
of  tliat  public  history  uf  which  we  may  take 
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notice,  and  of  the  body  of  the  laws  on  the 
subject,  we  do  not  believe  the  legislature 
ever  intended  to  make  the  distinction  claimed 
for  the  wor^l  "selling,"  as  used  in  section 
S829,  but  intended  it  to  apply  generally  to 
cases  in  wliicb  peace-oOScers  have  authority 
to  select  attorneya  under  section  1551.  Tlie 
urgent  claim  of  appellant  as  to  the  results  of 
the  present  law  in  Polk  county,  by  scheming 
against  the  public  for  fees,  has  led  us  to  give 
the  case  this  extended  notice.  If  the  claim  is 
well  founded,  the  reraoly  is  by  legislation. 
In  fact,  we  tliinlc  that  any  adverse  ruling  as 
to  section  8829  would  open  a  much  wider 
door  for  mischief.  We  return  an  affirmative 
answer  to  all  the  questions  submitted,  and 
the  judgment  is  affirmed. 


Ellsworth  «.  Randall. 

(Supreme  Court  cf  lotoa.    June  5, 18881) 

Vbndob  and  ValtDEB. 

1,  Certain  land-agents  corresponded  with  de- 
fendant in  reference  to  a  sale  of  his  interest  in 
certain  land.  They  were  negotiating  with  certain 
persons,  and  informed  defendant  of  these  negotia- 
tions. These  having  failed,  the  agents  did  not 
disclose  the  fact  to  defendant,  bnt  opened  negotia- 
tions with  plaintiff  to  buy  the  land,  still  leading 
defendant  to  believe  that  he  was  to  sisU  to  the  for- 
mer persons.  Held  that,  even  If  the  negotiations 
were  sulBolent  to  constltnte  a  coDtrsot,  defendant 
oould  select  his  grantee,  and  oonld  not  be  com- 
pelled to  convey  to  plaintiff. 

9.  After  the  bringine  of  an  action  of  spectflo 
performanoe  by  plaintiff,  one  of  the  aeenta  de- 
manded of  defendant  a  deed  for  plaintiff,  which 
defendant  refused,  and  tendered  toe  amount  of  a 
draft  which  had  been  sent  to  show  eood  faith. 
Held,  that  plaintiff  should  be  allowed  judgment 
for  that  amount,  without  costs. 

3.  Plaintiff  cannot  recover  the  amount  paid  by 
him  to  redeem  tbe  land  from  a  tax-sale,  as  he  had 
not  sufficient  interest  In  the  land  to  redeem  it,  and 
acted  as  a  mere  volunteer. 

ApfAeai  from  district  court,  Sioux  county; 
SooTT  M.  Ladd,  Judge. 

Action  in  equity  to  compel  the  speciQc  per- 
formance of  an  alleged  agreement  for  the 
sale  and  conveyance  of  an  interest  in  real 
estate.  Tbe  cause  was  tried  on  its  merits, 
and  judgment  was  rendered  in  favor  of  de- 
fendant.   The  plaintiff  appeals. 

IF.  S.  Palmer,  for  appellant.  Pttti  A 
KeaMey,  for  apiieilee. 

RoBiNSUN.J.  1.  Appellant  claims  that  be 
entered  into  a  valid  agreement  for  the  pur- 
chase of  a  quarter  section  of  land  described 
in  the  petition,  by  virtue  of  certain  corre- 
spondence had  with  defendant.  White  B. 
Randall,  carried  ou  in  behalf  of  plaintiff  by 
bis  agents,  Lewis  ft  Dodge.  Defendant  de- 
nies that  a  valid  agreemeot  of  sale  was  en- 
tered into,  and  alleges  that  said  agents  repre- 
sented that  they  were  seeking  to  obtain  tbe 
ooDYeynnoe  in  controversy  tor  certain  per- 
sons who  held  a  tax-title  to  the  land;  that 
any  agreement  on  his  part  was  made  with 
tbe  understanding  that  such  representations 
were  true;  and  that  they  were  in  fact  false. 
On  the  6th  day  of  October,  1885,  Lewis  & 
Dodge  wrote  defendant  that  they  had  an  offer 


of  $150  for  his  title  to  the  land,  and  asked  if 
they  should  prepare  and  send,  him  papers. 
On  the  19th  day  of  the  same  month  defend- 
ant wrote  the  agents  that  "if  they  will  give 
me  $150,  besides  your  cost,  I  will  give  them 
the  Randall  claims  on  the  land."  He  also 
wrote  them  to  send  the  necessary  papers,  in- 
cluding a  blank  deed,  to  him,  to  be  executed 
by  the  heirs  of  a  former  owner  of  the  land. 
The  deeds  were  sent  as  requested,  with  a 
form  of  an  affidavit  as  to  the  insanity  and 
death  of  the  former  owner,  and  directions  as 
to  the  execution  of  the  papers.  A  draft  for 
$25,  "to  show  the  good  faith  of  the  party," 
was  also  inclosed.  November  2,  1885,  de- 
fendant acknowledged  receipt  of  the  letter, 
witli  its  inclosures.  and  suggested  a  change 
in  the  affidavit,  and  that,  if  it  could  be  made, 
be  thought  the  parties  could  agree.  He  also  ' 
stated  that  he  would  deposit  the  draft  in 
bank  until  the  matter  was  arranged;  and,  if 
the  agreement  was  not  made,  he  would  re- 
turn the  money.  November  6,  1885,  Lewis 
&  Dodge  wrote  defendant,  waiving  that  part 
of  the  affidavit  to  which  objection  had  been 
made,  and  inclosing  a  new  form.  Decem- 
ber 5,  1885,  defendant  wrote  Lewis  ft  Dodge 
as  follows:  "You  may  begin  to  think  that  I 
am  rather  slow  about  getting  that  matter 
settled,  but  I  have  not  been  able  to  get 
around  to  all  of  the  heirs  yet,  but  will  soon. 
Everything  is  favorable  though.  I  will  be 
able  to  get  the  papers  to  you  by  the  Brst  of 
Jan'y,  I  think,  without  any  doubt.  So,  if 
you  will  be  a  little  patient,  all  right."  In 
answer  to  that  letter  the  agents  wrote:  "If 
you  get  tbe  papers  around  by  Jan'y  first,  as 
proposed,  it  will  not  inconvenience  us." 
That  is  the  portion  of  the  correspondence 
upon  which  plaintiff  relies  as  constituting 
the  agreement  of  which  he  asks  a  specific 
performance.  Whether,  if  considered  alone, 
it  would  constitute  an  agreement  which 
could  be  enforced,  we  need  not  determine. 
It  is  shown  that  on  the  22d  day  of  June, 
1885,  defendant  wrote  to  I^ewis  ft  Dodge, 
asking  information  in  regard  to  the  land  in 
question;  that  on  the  10th  day  of  August, 
1885,  they  wrote  to  one  Harden,  as  attorney 
for  Moser  Bros.,  who  held  the  tax-title,  to  as- 
certain what  they  would  give  for  the  Randall 
title;  that  considerable  correspondence  be- 
tween Lewis  ft  Dodge  and  Harden  followed, 
but  without  resulting  in  an  offer  to  purchase 
on  the  part  of  the  Mosers.  The  last  letter  of 
that  correspondence  appears  to  have  been 
wiltten  by  Harden  on  the  23d  day  of  Octo- 
ber, 1885.  It  informed  Lewis  &  Dodge,  in 
effect,  that  when  it  was  shown  that  the  Itan- 
dall  claim  was  a  cloud  on  the  tax-title  par- 
ties interested  in  that  title  would  be  ready 
to  negotiate.  It  appears  that  Lewis  &  Dodg^ 
were  authorized  to  act  as  agents  for  plaintiff; 
but  the  extent  of  their  agency  is  not  clearly 
shown.  It  does  not  appear  when,  if  ever, 
plaintifl  authorized  them  to  purchase  the 
Randall  title  for  him;  but  he  testities  that  all 
their  acts  in  his  behalf  in  the  matter  in  con« 
troveisy,  performed  after  October  6, 1885« 
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are  approved.  Lewis  ft  Oodge  had  been  in- 
strumental in  selling  to  Moser  Bros,  the  tax- 
title  under  which  they  claim.  August  3, 
1885,  they  wrote  defendant  that  they  had 
written  the  attorney  of  the  tax-title  owner 
in  regard  to  the  Randall  title.  September  2, 
1885,  they  wrote  to  defendant  that  they  had 
heard  from  the  attorney.  After  malting 
some  suggestions  as  to  the  title,  they  state: 
"We  sold  tlie  land  to  the  present  owner,  and 
have  an  interest  in  getting  it  fixed  up."  Sep- 
tember 14,  1885,  they  wrote  defendant  as  fol- 
lows: "Your  favor  of  8th  inst.  at  hand,  and 
noted.  Requested  liim  to  wire  rae  if  he 
wanted  the  claim,  so  I  could  wire  you  before 
the  19tl),  at  your  request.  I  think,  probably, 
he  will  take  it,  although  I  am  not  certain. 
Will  let  you  know  as  soon  as  heard  from." 
We  do  not  find  the  letter  to  which  that  was 
an  answer,  but,  from  the  dates,  conclude  that 
the  Harden  correspondence  was  referred  to. 

It  appears  that  when  the  correspondence 
with  defendant  was  commenced  Lewis  ft 
Dodge  expected  to  induce  Moser  Bros,  to 
purchase  the  Randall  title,  and,  in  substance, 
so  informed  him;  but  when  they  refused  to 
make  an  offer  Lewis  &  Dodge  submitted  a 
proposition  to  purchase,  but  without  dis- 
closing the  fact  that  it  was  not  made  on  be- 
half of  the  owners  of  the  tax-title.  When  the 
deeds  were  sent  to  defendant  for  execution  he 
supposed  the  grantee  named  was  the  tax-title 
owner.  When  he  discovered  that  plaintiff 
was  not  the  person  for  whom  the  agents  rep- 
resented tliat  they  were  acting,  he  had  the 
right  to  refuse  to  complete  the  contract,  if 
one  liad  been  made,  and  his  reason  for  so  do- 
ing is  not  material.  It  is  urged  by  appellant 
that  an  agreement  has  been  clearly  estab- 
lished; that  in  making  the  sale  defend- 
ant only  desired  to  get  the  largest  sum  pos- 
sible for  his  interest;  that  he  was,  in  fact,  in- 
different as  to  the  grantee,  and  that  his  in- 
terests were  not  prejudiced  by  the  change. 
But  it  was  the  right  of  defendant  to  select 
his  grantee.  Knight  t.  Cooley,  84  Iowa. 
221.  He  gave  to  Lewis  ft  Dodge  no  general 
authority  to  sell,  but,  at  most,  accepted  an 
offer  which  he  had  been  induced  to  believe 
was  made  by  the  tax-title  owner,  and  was  un- 
der no  obligation  to  convey  to  another. 

2.  Complaint  is  made  of  the  action  of  the 
district  court  in  not  allowing  a  recovery  for 
the  625  paid  to  defendant  by  Lewis  &  Dodge. 
A  member  of  that  firm  visited  defendant  at 
bis  home  in  Michigan,  and  there  tendered 
him  $125,  and  demanded  for  plaintiff  a  con- 
veyance uf  the  land  in  controversy.  Defend- 
ant refused  the  tender,  and  offered  to  return 
the  $25,  but  the  agent  declined  to  receive  it. 
This  action  was,  in  fact,  commenced  two 
days  before  the  aforesaid  tender  and  demand 
on  the  part  of  plaintiff  were  made.  The  pe- 
tition alleges  the  payment  of  the  $25,  and  de- 
mands general  equitable  relief;  but  there  was 
no  controversy  over  the  fact  that  payment 
had  been  made  as  charged.  Appellee  ex- 
presses a  willingness  to  refund  the  money; 
but,  in  view  of  the  circumstances  of  this  case. 


it  would  be  inequitable  to  allow  appellant 
costs  OB  account  of  it.  He  will,  therefore, 
be  allowed  to  take  judgment  for  $25,  without 
costs. 

8.  Plaintiff  has  redeemed  the  land  in  con- 
troversy from  a  sale  made  for  the  delinquent 
taxes  of  1876,  and  complains  of  the  refusal 
of  the  district  court  to  allow  him  the  amount 
of  money  paid  to  redeem.  But  plaintiff  has 
failed  to  show  such  an  interest  in  or  claim 
to  the  land  as  authorized  him  to  redeem.  In 
making  redemption  he  acted  as  a  mere  volun- 
teer, and  is  not  entitled  to  recover  for  the 
amount  paid. 

4.  Other  questions  discussed  by  counsel 
are  not  material  to  a  determination  of  this 
cause,  and,  therefore,  need  not  be  decided. 
With  the  modification  specified,  the  judg- 
ment of  the  district  court  is  affirmed. 


Snyder  v.  FrasHAN's  Finn)  Ins.  Co. 

(Supreme  Court  of  Iowa.    June  5, 1889.) 

IxscBXMOB — Conditions  in  Poligt. 

1.  Plaintiff  insured  Us  dwelling-house  which  i 
occupied  by  a  tenant,  and  afterwards  oontraoted 
to  exchange  the  property,  and  requested  his  tenant 
to  move  Into  the  house  which  he  obtuned  b7  tli« 
exchange.  The  tenant  left  the  insured  house  In 
the  evening,  not  intending  to  return  to  occnpy  it, 
and  leaving  only  a  few  articles  of  tmmpery.  Ther* 
was  no  evidenoe  that  plaintilt  intenaed  to  put  a 
new  tenant  into  the  house  or  to  ocoupy  it  himself, 
or  that  any  one  intended  to  occupy  it.  The  tenant 
left  the  key  In  the  door,  and  carpenters  oommenoed 
extensive  repairs  on  the  house  for  the  person  who 
obtained  it  by  exchange.  The  house  was  burned 
about  midnlgnt  of  the  same  night  that  the  tenant 
left  it.  Held,  that  the  house  was  "vacant  and  un- 
occupied "  within  the  meaning  of  a  olanse  In  the 

gollOT  avoiding  liability  for  vacant  and  unoooapied 
uildings. 

2.  A  clause  in  an  insurance  policy  reading,  "no 
liability  shall  exist  under  this  polioy  for  loss  on 
any  vacant  and  nnoooupied  building,  unless  con- 
sent for  such  vacancy  or  unocoupancy  be  hereon 
indorsed, "  Is  not  limited  to  vacancy  at  the  date  of 
the  policy,  but  refers  as  well  to  buildings  becom- 
ing vaoantor  unoocnpied  after  the  policy  is  issued. 

Appeal  from  district  oonrt,  Henry  county; 
H.  C.  Tbaybbse,  Judge. 

This  is  an  action  upon  a  policy  of  insurance 
against  loss  by  fire.  The  property  insured 
was  a  dwelling-house  which  was  destroyed 
by  fire  on  the  night  of  September  13,  1^. 
When  the  evidence  had  all  been  introduced,  ° 
the  defendant  moved  the  court  to  direct  the 
jury  to  return  a  verdict  against  the  plaintiff. 
The  motion  was  sustained,  and  plaintiff  ap- 
peals. 

Woolaon  dt  Babh,  for  appellant  R.  W. 
Barger,  for  appellee. 

BoTBROCK,  J.  1.  The  property  insured 
was  a  dwelling-house  which,  for  some  time 
before  it  was  destroyed,  was  occupied  by  one 
Stearns  as  a  tenant  of  the  plaintiff.  Prior  to 
the  fire  the  plaintiff  had  agreed  to  exctiange 
the  house  with  one  Mrs.  Porter  for  another 
dwelling-house;  and,  at  plaintiff's  request. 
Steams  agreed  to  move  out  of  the  house 
which  was  insured  and  into  the  house  for 
which  it  was  exchanged.  In  pursuance  of 
the  arrangement  Stearns  moved  his  house- 
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hold  floods  and  family  from  the  building. 
The  family  left  the  house  in  the  evening,  not 
intending  to  return  to  occupy  the  house,  and 
the  fire  by  which  it  was  destroyed  was  dis- 
covered at  about  12  or  1  o'clock  that  night. 
The  agreement  for  an  exchange  of  property 
with  Mrs.  Porter  had  been  concluded,  and  a 
day  or  two  before  the  fire  she  had  prociued  a 
force  of  carpenters  to  commence  extensive 
repairs  upon  the  house.  The  policy  con- 
tained this  provision:  "No  liability  shall  ex- 
ist under  this  policy  for  loss  on  any  vacant 
or  unoccupied  building  unless  consent  for 
such  vacancy  or  unoccupancy  be  hereon  in- 
dorsed." One  ground  of  the  motion  to  direct 
a  verdict  was  that  the  building  was  vacant 
and  unoccupied  at  the  time  it  was  burned. 
There  were  other  grounds  for  the  motion, 
but  we  thinli  tliey  need  not  be  specially  no- 
ticed, as  in  our  opinion  there  is  no  escape 
from  the  conclusion  that  the  building  was 
vacant  and  unoccupied  when  it  was  de- 
stroyed. We  cannot  better  express  our 
views  upon  the  question  than  to  quote  from 
the  decision  of  the  motion  by  the  learned 
district  Judge  who  tried  the  case:  "The 
bouse  in  controversy  was  a  dwelling-house; 
ami,  ordinarily,  a  dweiling-house  can  only  be 
occupied  by  some  one  living  in  it,  and  hav- 
ing it  as  a  home, — a  place  of  residence, — but 
each  case  must  stand  on  its  own  peculiar 
facts  and  circumstances.  The  rule  that,  in 
order  to  constitute  occupancy  of  a  dwelling- 
bouse,  some  one  must  live  in  it,  does  not,  of 
course,  preclude  the  occupant  from  visiting 
or  being  temporarily  absent;  nor  would  such 
a  rule  preclude  a  tenant  from  moving  out 
and  some  one  else  moving  in,  giving  a  rea- 
sonable time  for  the  one  to  get  out  and  the 
other  to  get  in;  but,  in  the  case  at  bar,  the 
tenant  hiid  moved  bis  family  out;  he  had 
moved  his  bed  and  bedding,  his  stoves,  his 
furniture,  and  he  had  moved  everything  but 
some  trumpery, — a  box  or  barrel,  a  cross-cut 
saw,  a  pair  of  skates,  or  something  or  tliat 
kind.  The  tenant  had  gone  away,  and  it  af- 
firmatively appears  that  he  did  not  expect  to 
return  to  the  bouse  for  the  purpose  uf  living 
there.  Never  more  was  it  to  constitute  his 
home.  Tht^re  is  no  evidence  to  siio  w  that  the 
plainti  If  expected  to  put  a  tenant  in  it ;  there  is 
no  evidence  to  show  that  the  plaintiff  ex- 
pected to  occupy  it;  there  is  no  evidence  to 
show  that  any  one  expected  to  occupy  it  In  the 
future,  unless,  indeed,  it  might  be  inferred  that 
Mrs.  Porter  intended  to  occupy  it;  but,  if  she 
did,  she  intended  to  occupy  it,  not  as  a  tenant 
of  the  plaintiff,  but  as  a  vendee.  The  plain- 
tiff knew  that  the  dwelling-house  in  question 
was  to  become  vacant  or  unoccupied;  he  bad 
previously  requested  the  tenant  to  move  out. 
Under  these  circumstances  I  am  of  the  opin- 
ion that  the  houiie  was  vacant  or  unocLupied, 
especially  when  we  remember  that  no  one 
was  expected  to  move  into  it,  and  the  tenant 
had  moved  out,  as  I  have  suggested,  and  it 
ceased  to  be  bis  home.  The  testimony  shows 
afllrmatively  that  he  never  expect«d  to  reside 
therein  with  bis  family.    His  family  was 


gone  and  he  was  gone.  Now,  can  it  be  said 
that  the  trumpery  that  he  left  there  consti- 
tutes occupancy,  when  we  remember  that  no 
one  was  to  move  in  and  take  his  place?  Tho 
tenant  had  not  only  moved  out  with  his 
family  and  never  expected  more  to  return, 
but  he  had  not  retained  the  key  to  thtf  house. 
He  had  left  the  key  in  the  door,  or  left  it  at 
the  bouse,  I  presume,  in  order  that  the  car- 
penters, who  were  at  work  there  under  the 
directions  of  Mrs.  Porter,  might  have  free 
access  to  the  house.  In  my  judgment  the 
house  was  abandoned,  and  was  vacant  or 
unoccupied;  and  the  fact  that  it  was  only 
vacant  or  unoccupied  a  short  time  before  the 
fire  cuts  no  figure,  because  no  one  else  was 
to  move  in.  On  the  second  point,  as  to 
whether  there  had  l)een  a  change  of  posses- 
sion of  the  premises  at  the  time  the  fire  oc- 
curred, that  may  admit  of  more  question. 
Still,  Mrs.  Poiter,  through  her  carpenters, 
had  taken  possession  of  the  building,  if  any 
one  was  in  possession.  They  were  placed 
there  to  repair  the  house,  and  had  torn  out 
the  gable  end, — one  gable  end  and  part  of 
the  roof, — and  bad  commenced  to  erect 
studding  for  a  second  story;  and  Mrs.  Porter 
was  acting,  not  as  a  tenant  of  the  plaintiff, 
and  not  as  his  agent,  but  acting  for  herself 
and  under  the  supposition  that  she  was  or 
would  be  vendee.  Upon  the  whole,  I  think 
the  motion  should  be  sustained ;  and  the  jury 
are  instructed  to  return  a  verdict  for  the  de- 
fendant." 

The  facts  are  fairly  and  quite  fully  stated 
in  theforegoingdecision,  and  they  are  not  only 
fully  supported  by  the  evidence,  but  they  are 
without  contradiction.  But  little  further  is 
required  to  be  said  in  support  of  the  decision 
of  the  district  court.  Counsel  have  argued 
the  question  at  great  length  and  cited  many 
authorities.  This  may  always  be  done  on 
almost  any  question  arising  in  a  fire  imiur- 
ance  case.  For  some  reason  it  is  a  branch 
of  the  law  upon  which  many  inharmonious 
decisions  have  been  made  by  courts  of  last 
resort.  The  one  fatal  defect  in  the  plaintiff's 
case  is  that  the  continuity  of  the  occupancy 
was  completely  broken.  It  was  not  the  case 
of  one  family  moving  out  and  another  mov- 
ing in,  as  in  Eddy  v.  Insurance  Co.,  70  Iowa, 
472,  30  N.  W.  Hep.  808.  Stearns,  the  ton- 
ant,  had  ceased  to  have  any  dominion  over 
the  property,  and  no  person  had  taken  pos- 
session in  view  of  occupancy.  The  case  is 
more  like  Dennison  v.  Insurance  Co.,  52  Iowa, 
457,  3  N.  W.  Uep.  500;  Fehse  v.  Insurance 
Co.,  39  N.  W.  Kep.  87,  and  other  cases  de- 
termined by  this  court.  In  Dennison's  Case, 
it  was  said  that  "the  question  as  to  whether 
the  building  was  unoccupied  for  a  reasona- 
ble or  unreasonable  length  of  time  is  wholly 
immaterial.  The  time  is  only  material  in 
determining  whether  the  building  is  in  fact 
vacant  or  unoccupied  within  the  meaning  of 
the  contract."  In  the  case  at  bar  the  house 
was  not  only  vacant,  but  it  was  dismantled 
and  undergoing  extensive  repairs,  which 
conclusively  shows  that  it  was  unfit  for  oo- 
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cupancy,  and  that  it  xraa  intended,  for  a 
time  at  least,  it  should  be  in  the  possession 
of  a  force  of  carpenters  for  repairs. 

2.  It  is  claimed  by  oounsel  for  appellant 
that,  under  the  vacancy  clause  in  this  policy, 
there  it  no  liability  of  tbe  insurer  upon 
building  which  are  vacant  and  unoccupied 
at  the  date  of  the  policy,  but  that  the  liability 
may  exist  if  they  become  vacant  or  unoccu- 
pied after  the  policy  is  issued.  We  do  not 
think  the  clause  under  consideration  ought 
to  be  so  construed.  The  only  fair  construc- 
tion is  that  tliere  shall  be  no  liability  if  the 
loss  occurs  at  a  time  when  the  building  is 
vacant  or  unoccupied.    AfSrmed. 


Fbbeman  et  id.  v.  Citizens'  Nat.  Bank. 

(Supreme  Court  ctf  Ir/wa.    June  6, 1889.) 

Baxks  akd  Bakeino — CoiXBonoNB. 

I.  A  bank  reoeiving  drafts  for  collection  only, 
having  claims  of  its  own  against  the  drawee,  Is 
not  forbidden  to  attach  his  property,  and  thus  se- 
cure priority  for  ita'debt  over  the  drafts. 

8.  Wbetber  or  not  tbe  bank  would  be  required. 
In  tbe  absence  of  special  instnictions,  to  begin  suit 
upon  tbe  noa-psjment  of  the  drafts,  it  wmild  not 
be  negligent  In  not  doing  so,  if,  in  obedience  to 
special  instructions  to  telegrapb  the  drawer  In 
case  of  non-payment  and  await  reply,  it  did  so  tele- 
graph two  days  before  beginning  its  attachment 
suit,  and  received  no  directions  tosuenntilitsown 
attachment  was  levied. 

Appeal  from  district  court,  Folk  county; 
W,  F.  CoNHAD,  Judge. 

Action  at  law  to  recover  for  negligence  of 
defendant  in  the  collection  of  certHin  drafts. 
Tlie  district  court  directed  a  verdict  for  de- 
fendiint.    Plaintiffs  appeal. 

Kauffman  dt  Guernsey,  tor  appellants. 
O,  C,  a  O.  L.  Nourse,  for  appellee. 

BaoK,  J.  1.  Tbe  plaintiffs  are  dealers  in 
oysters  and  fruits  in  the  city  of  Baltimoi-e, 
and  for  more  than  a  year  sold  goods  to  one 
Price,  doing  business  in  Des  Moines.  Them 
sales  were  frequent,  and,  in  payment  for  the 
goods,  plaintiffs  drew  drafts  on  Price,  payable 
to  defendant's  order  and  sent  this  paper  to 
defendant  for  collection.  The  drafts  were 
of  freqn  nt  occurrence.  Those  sued  upon 
were  drawn  about  weekly.  It  is  not  shown 
how  many  prior  drafts  were  drawn,  or  their 
frequency,  but  we  are  authorized  to  infer  that 
in  this  rpgnrd  they  were  about  the  same  as 
the  drafts  involved  in  tliis  action.  On  tlie 
29th  of  Junoary,  1885,  defendant  commenced 
an  action  by  attachment  against  Price  and 
levied  upon  his  property.  Other  attachments 
followed.  Defendant's  attachment  and  the 
one  next  in  priority  exhausted  all  of  Price's 
property.  Defendant's  attaciiment  was  npon 
a  note  given  by  Price  for  a  debt  before  exist- 
ing. Tlie  note  was  executed  before  thedrafts 
in  question  were  drawn.  The  plaintiffs, 
after  they  had  b=>en  dealing  with  Price  for  a 
time,  sent  defendant  these  instructions:  "Do 
not  return  any  more  drafts;  but,  if  not  paid, 
wire  us  and  await  our  reply."  Januai7  27, 
1885,  plaintiffs  received  a  telegram  from  de- 
fendant in  these  words:   "Have  six  unpaid 


drafts  on  Price."  On  the  next  day  plaiu- 
tifife  wrote  to  defendant  in  the  words:  "Are 
all  our  drafts  accepted?  Does  Price  acoept 
them  promptly?  Please  advise."  On  the 
night  of  the  28tb  of  January  defendant  flrst 
received  information  which  induced  it  to 
bring  the  suitbyattachmentonthe  nextday. 
On  that  day  it  wrote  and  telegraphed  tO' 
plaintiffs  advising  them  that  an  attachment 
had  been  commenced  against  Price,  and  that 
tlie  drafts  were-  returned.  But  it  is  not 
shown  that  the  drafts  were  inclosed  in  the 
letter.  We  infer  they  were  not  from  a  fact 
we  shall  presently  state.  Defendant's  tele- 
gram was  answered  on  the  29th  January 
(the  day  defendant's  attachment  was  issued) 
in  these  words:  "Hand  our  drafts  to  your 
attorney.  Protect  our  intwests."  Tbe  de- 
fendant obeyed  this  instruction,  and  an  ac- 
tion was  commenced  by  plaintiffs  on  the 
drafts  on  the  29tb  January.  We  infer  the 
drafts  had  not  been  sent  to  plaintiffs,  bnt 
were  handed  to  an  attorney.  At  all  events 
the  suit  was  brought  as  soon  after  plaintiffb' 
telegram  was  received  as  tlie  papers  could  be 
prepared.  These  facts  are  established  beyond 
dispute.  Indeed  we  do  not  think  the  parties 
differ  as  to  any  of  them. 

2.  It  may  be  admitted  for  the  purpose  of 
the  case  that  the  bank  was  plaintifh'  agent. 
Bnt  that  its  agency  was  special  cannot  be 
denied.  It  was  instructed  and  directed  not 
to  return  unpaid  drafts,  but,  if  the  drafts 
were  not  paid, "  to  wire"  plaintiffs,  and  await 
reply.  Two  days  before  the  attachment,  de- 
fendant obeyed  these  instructions  to  the  let- 
ter. Plaintiffs  gave  no  instructions  aa  toan 
action,  but  wrote  to  defendant  inquiring  as 
to  the  acceptance  of  the  drafts.  Now,  it  can- 
not be  claimed  that  defendant  disobeyed  in- 
structions, or  failed  to  pursue  the  exact 
course  pointed  out  by  plaintiffs.  There  is  no 
cause  for  maintaining  the  action  on  the 
ground  that  defendant  disobeyed  instructions, 
or  was  dilatory  or  negligent  In  following 
them. 

8.  Counsel  for  plaintiffs  insist  that  defend- 
ant was  autliorized  to  bring  suit  upon  the 
drafts  without  special  authority  and  instrno- 
tions  from  plaintiffs;  and  tlie  faihire  to  do 
so  was  negligence  for  which  it  is  liable.  We 
may  assume  that,  in  tbe  absence  of  instruo- 
tions,  this  position  of  counsel  would  be  cor- 
rect. Bnt  it  cannot  be  claimed  that,  if  de- 
fendant's omission  to  commence  suit  was  in 
accord  with  instructions  given  by  plaintiffs, 
it  cannot  be  held  for  negfigenoe.  That  the 
omission  to  bring  an  action  was  in  obedience 
to  plaintiffs'  instruction  cannot,  we  think, 
be  doubted.  The  plaintiffs  instructed  defend- 
ant not  to  return  any  drafts;  but  if  they 
were  not  paid  to  "wire  us,"  (send  a  tele- 
gram,) and  "await  oar  reply."  Defendant 
did  "wire"  plaintiffs  on  the  27th  that  six 
drafts  were  unpaid,  and  did  await  reply;  bnt 
no  reply  at  any  time  was  sent  defendant  re- 
quiring a  suit  or  any  proceeding  wliatever; 
but  a  letter  was  sent  making  inquiry  as  to 
the  acceptance  of  the  drafts.    Defendant  was 
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left  with  no  diredlona  to  laing  suit.  It  was 
restricted  by  the  Instmctioa  to  await  direo 
tions  from  plaiDt}£b,  which  was  done.  Surely 
it  was  Bot  negiigent  in  obeying  plaintiffs'  in- 
struclioBS. 

4.  It  18  argued  that  defendant  liad  no  right 
to  enforce  its  daim  against  Price,  so  as  to 
gain  prioi-ity  over  plaintifEa;  and  that,  inas- 
inaeh  as  plaintiSs,  had  they  Icnown  df^end- 
ant  iield  a  claim  against  Price,  would  not 
have  sent  to  it  the  drafts,  it  in  effect  prac- 
ticed a  fraud  upon  plaintiffs;  and  it  should 
not  be  permittrd  to  take  advanta^'e  of  its 
priority  thus  gained.  But  defendant  under- 
took no  other  duty  than  the  collection  of  the 
drafts,  and  to  obey  instructions  pertaining 
thereto.  It  was  not  the  guarantor  for  Price. 
It  did  not  ondertalce  to  report  as  to  his  re- 
sponsibility or  solvemcy.  hi  short,  its  dnty 
WHS  tliat  of  a  bank  receiving  paper  for  col- 
lection. It  cannot  be  admitted,  as  is  oon- 
ten.led  by  cuunsvl,  that  the  indei>tedne«  of 
nrioeto  defendant  furbade  it  to  enforce  its 
claim,  ao  as  to  gain  prioi-ity  over  plaintiffs. 
Surely  a  bank  may  discount  paper,  and  retain 
the  right  to  hold  collections  against  tiK 
maker  at  the  paper  without  aurreadering  itj> 
rights  of  priority  gained  by  diligence.  As  a 
matter  of  fact  many  of  the  buslneas  men  of 
the  coontiy,  against  whom  colleetiona  are 
sent  to  banka,  are  eustomera  of  such  banks, 
depositing  saoney  anddiaeountrng  their  own 
paper  aa  the  neoeBsitiBe  ot  their  buaineas  de- 
mand. It  has  never  been  sapposed  that 
l«>ka  most  concede  priority  to  paper  sent 
them  for  collection  aa  to  theic  own  claims 
against  the  maker  of  such  paper  under  such 
a  state  of  facts  as  we  have  in  this  case. 

5.  These  views  lead  us  to, the  conclusion 
that,  upon  the  undisputed  evidence  In  the 
record,  the  plaintiffs  cannot  lawfully  recover. 
The  district  court,  therefore,  rightly  directed 
a  verdict  for  defendant.  Onr  coocliision  as 
to  the  facts  renders  the  consideration  of  the 
qoestiona  of  law  discussed  by  coansel  unnec- 
essary. These  questions  are  interesting,  and 
are  presented  with  learning  and  ability,  but 
the  rules  of  the  law  involv^  in  them  are  not 
applicable  to  the  facts  of  the  case.  We  tiava 
considered  all  questions  in  the  case  which  we 
are  required  to  determine,  and  reach  the  con- 
clusion that  the  judgotant  of  the  district  court 
imgb.%  t»  be  affirmed. 


Stewart  v.  Jaoe. 
(Supreme  Court  of  Iowa.   June  A,  1S8B.) 

BzcajLxea  of  LAXBe— DikiusHa— PLXAOixa. 

1.  Where  alatntlfl  aad  defeadant  agree  to  an 
exchange  of  lands,  and  after  tbe  eacbange  defend- 
ant's title  to  the  land  conveyed  by  him  falls  en^ 
tirely,  the  measure  of  plaiutiS's  damages  Is  the 
restoaabte  markel  vaiae  of  tbe  land  at  the  time  of 
f aUnre  oi  title, 

'2.  Plaintiff  having  owned  the  land  conveyed  by 
him,  tbe  fact  that  the  conveyance  by  defendant 
tvM  made  to  plaintUTa  wife  does  not  affect  plain- 
tilT*  rigbt  to  rsoever  the  damages,  aa  tba  convey- 
ance to  the  wife  gave  her  no  right  of  action  for 
tbe  damages. 

8.  The  petition  alleged  that  defendant  represent- 
ed that  a  third  person  held,  free  from  all  incum- 


brances or  adverse  claims,  the  land  oOered  in  ex- 
change ;  that  the  same  waa  false,  and  known  to  be 
false  Dy  defendant;  that  he  also  represented  that 
he  was  the  agent  of  such  person,  and  was  author- 
ized to  exchange  the  land,  which  was  false,  and 
known  to  defendant  to  be  false;  and  that  defend- 
ant, before  making  these  representations,  pur- 
chased of  snch  thlro  person  a  tax-title  to  the  land,, 
and  was  Informed  by  him  that  the  land  rightfully 
belonged  to  others.  Held,  that  the  first  two  alle- 
gations presMited  a  cause  of  action,  and  those  sa- 
to  defendant's  agency  and  purchase  were  not  ma- 
terial as  a  basis  of  the  cause  of  action  but  only  aa 
circmustances  bearing  on  the  intent. 

Appeal  from  district  court,  Monroe  county; 
Dell  Stuart,  Judge. 

Jas.  Coen  and  Henry  L.  Dashiell,  for  ap- 
pellant. T,  B.  Perry  and  Wn.  A.  Ni4i7tol, 
for  appellee. 

GtTEN,  C.  J.  1.  In  this  case  we  are  con* 
fronted  with  over  200  pages  of  closely  print- 
ed mutter,  embracing  a  petition  with  2 
amendments,  numerous  objections  to  testi- 
mony, 2a  instructions  given,  21  refused,  and 
77  assignments  of  error.  Out  of  all  this  it 
appears  that  the  case  is  simply  an  action  to 
recover  damages  for  fraud  and  deceit  in  the 
exctiange  of  lauds.  It  is  shown,  without 
controversy,  that  the  plaintiff  waa  the  owner 
of  a  tract  of  land  in  Idonroe  county,  Iowa» 
subject  to  certain  incumbrances ;  and  that 
tbe  defendant  agreed  upon  an  exchange,  by 
which  the  defendant  was  to  take  tbe  Monroe 
county  land  and  assume  the  incumbrances,, 
to  pay  the  plaintiff  $200  in  money,  and  ooik 
vey  to  him  certain  lands  in  Nebraska;  that,, 
in  pursuance  of  said  agreement,  the  plain- 
tiff conveyed  the  Monroe  county  lands  as  de- 
sired by  the  defendant,  and  tliat  the  defend- 
ant paid  the  ^00  and  caused  a  deed  to  be  ex- 
ecnted  by  one  Huston  to  the  wife  of  tbe  plain- 
tiff for  the  Xebiaslu  lands.  We  commend 
the  industry  of  counsd.  that  has  reduced 
tbeee  numerous  questions  into  five  subject* 
of  inquiry;  and,  following  ttaem  in  the  order 
in  which  they  are  presented  in  the  argnmmts, 
we  first  consider  the  question  of  tbe  measor« 
of  damages. 

2.  In  the  original  petition  plaintiff  alleged 
that  tlie  title  to  the  Nebraska  lands,  re- 
ceived in  excliasge  tor  his  lands  in  Monroe 
connty,  had  failed,  wherefore  he  asked  dam- 
age "In  the  value  of  said  [Nebraska]  lands, 
with  iatereat,  to-wit,  nineteen  hundred  dol- 
lars." In  the  first  amendment  he  states  tbe 
valnes  that  were  pat  upon  both  pieces  of 
land,  tbe  incumlMrances  assumed  on  the  Mon- 
roe connty  land,  that  SiiOO  was  paid  by  the- 
defendant,  and  "claims  he  is  damaged  six- 
teen hundred  dollars  with  interest,  to  make 
him  whole  in  the  loss  of  his  farm,  or,  which 
is  tbe  same  thing,  the  agreed  price  of  the 
Nebraska  land,  which  he  tailed  to  get."  In 
tbe  second  amendnvent  filed  after  verdict, 
"to  conform  the  pleadings  to  the  evidence 
and  the  verdict,"  the  plaintiff  claimed  $2,200 
damages,  "hosed  on. the  value  of  the  Nebras- 
ka lands."  The  court  instructed  tbe  jury 
that  the  measure  of  the  plalntlCf's  damage 
"is  the  reasonable  market  value  of  the  Ne- 
braska land  for  which  he  traded,  at  the  day- 
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of  the  decree  of  the  federal  court,  introduced 
in  evidence,  witli  6  per  cent,  interest  from 
tlie  day  of  said  decree,  February  8,  1886. " 
It  appears  by  tlie  decree  tliat  A.  S.  Huston, 
who  conveyed  the  Nebraska  land  to  Mrs. 
Stewart,  wife  of  the  plaintifF,  held  a  tax-title 
to  a  large  body  of  land,  including  that  in 
question;  that  he  and  Mrs.  Stewart  and  this 
plaintifC  were  respondents  in  that  action; 
tliat  the  title  of  Huston  and  his  conveyance 
to  Mrs.  Stewart  and  to  others  were  decreed 
to  be  null  and  void.  Tlie  measure  of  the 
plaintiff's  damage  is  such  sum  in  money  as 
will  compensate  him  for  that  which  be  lost 
by  reason  of  the  alleged  fraud.  As  he  is  not 
asking  for  any  rescission  of  the  contract,  bis 
loss  is  the  Nebraska  land;  and,  aa  by  the  de- 
cree the  title  totally  failed,  the  loss  would  be 
the  reasonable  market  value  of  tlie  land  at 
the  time  of  the  failure  of  title.  As  to  the 
measure  of  damage,  see  Likes  v.  Baer,  8 
Iowa,  368;  Moberly  V.Alexander,  19  Iowa, 
162;  Hahn  v.  Cummings,8Iowa,583:  Devin 
V.  Himer,  29  Iowa.  298. 

2.  The  fact  tliat  the  conveyance  of  the 
Nebraska  land  was  to  the  plaintiff's  wife  does 
not  affect  his  right  to  recover  in  this  action. 
He  owned  the  Monroe  county  land.  The 
contract  of  exchange  was  to  him,  and  the 
right  of  action  for  damages  is  his.  The  con- 
veyance to  his  wife  gave  her  no  right  of 
action  for  the  damages  claimed  against  the 
defendant. 

8.  It  is  claimed  that  the  petition  is  insuffi- 
cient, for  that  the  representations  alleged  as 
constituting  the  fraud  are  immaterial,  and 
are  as  to  mere  matters  of  opinion.  The  rep- 
resentations and  acts  set  out  as  fraudulent 
are  that  the  defend  ent  represented  that  £.  8. 
Huston  was  the  absolute  owner  of  about  900 
acres  of  good  and  valuable  land,  well  adapted 
to  all  agricultural  uses,  in  Harlan  county. 
Neb.;  that  be  had  procured  and  then  held 
the  same  by  a  tax-deed  from  said  county, 
free  from  any  incumbrances  or  ad  verae  claim ; 
and  that  he  (the  defendant)  was  then  the 
agent  of  said  Huston  to  sell  and  dispose  of 
said  lands,  and  was  authorized  to  exchange 
them  for  improved  farms  in  Iowa,— all  of 
which  statements,  except  as  to  the  quality  of 
the  land,  are  alleged  to  be  "false,  fraudulent, 
and  untrue,  and  well  known  so  to  be  by  the 
defendant  at  the  time  he  made  them. "  It  is 
further  alleged  that,  upon  being  told  by  the 
plaintiff  that  the  Chicago,  Burlington  & 
Quincy  Railroad  Company  bad  paid  one  year's 
taxes  on  the  Nebraska  lands,  the  defendant 
replied  that  such  a  payment  of  taxes  was 
merely  a  scare;  that  they  had  a  large  amount 
of  land  for  sale  in  that  country,  and  were 
anxious  to  oatch  all  the  custom,  and  hence 
they  paid  these  taxes  on  Huston's  land  just 
to  scare  purchasers,  and  keep  them  from  buy- 
ing it,  in  order  that  they  might  more  readily 
sell  their  own  lands, — not  claiming  any  in- 
terest in  these  lands,  bat  knowing  that  they 
belonged  to  Huston.  That  prior  to  these 
representations  the  defendant  purchased  of 
Huston  bis  tax-title  to  the  Nebraska  land  in 


question;  and  at  the  time  Huston  informed 
him  that  said  lands  rightfully  belonged  to  the 
Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany, who  were  in  possession  and  paying 
taxes  thereon .  That  the  defendant  accepted 
the  conveyance  of  said  lands,  but  wrongfully 
concealed  that  fact,  withheld  his  deed  from 
record,  and  held  out  said  Huston  as  the  own- 
er. There  is  no  allegation  that  the  repre- 
sentation that  the  railroad  company  was  pay- 
ing taxes  .merely  as  a  scare,  etc.,  was  not 
true,  nor  that  the  defendant  knew  the  same 
not  to  be  true,  except  as  we  Infer  from  the 
last  allegation.  The  representation  that  Hus- 
ton held  the  land  free  from  any  incumbrances 
or  adverse  claim,  and  that  the  same  was 
false,  and  known  to  be  by  the  defendant,  pre- 
sents a  cause  of  action.  The  allegation  aa 
to  the  agency  of  the  defendant,  and  his  pur- 
chase from  Huston,  are  not  material  as  a 
basis  of  the  action,  but  only  as  a  circum- 
stance bearing  on  the  intent. 

4.  We  have  examined  the  assignments  of 
error  in  admitting  and  exclnding  evidence, 
and  do  not  discover  that  any  material  mrot 
was  committed. 

5.  The  law  governing  this  class  of  cases  is 
so  well  settled  that  it  is  not  necessary  that  we 
embrace  in  this  opinion  a  detailed  statement 
of  our  views  on  the  exceptions  taken  to  the 
25  instructions  given  and  21  refused.  We 
have  carefully  examined  each  assignment, 
and  do  not  find  that  any  sabstanttal  error 
was  committed  either  in  the  giving  or  re- 
fusing instructions.  The  Judgment  of  tbe 
district  court  is  affirmed. 


Marquabdt  et  al.  v.  Tbohfsok. 
(Supreme  Court  of  Iowa.  June  0,  ItiSS.) 
Vbnus  in  Civil  Casss. 
Code  Iowa,  SJ  3586,  2589,  provides  that  personal 
actions  shall,  unless  otherwise  provided,  be 
brought  in  a  county  wherein  some  of  the  defend- 
ants reside,  but,  if  none  of  them  reside  in  the 
state,  then  the  action  shall  be  brought  ta  any 
county  wherein  either  of  them  may  be  found,  and 
if  an  action  be  brought  in  the  wrong  county  it  may 
be  prosecuted  therein,  unless  the  defendant  de- 
mands a  change  of  venue  to  the  proper  oountj 
before  filing  his  answer.  .Held,  that  a  motion  by 
a  non-resident  defendant,  who  Is  found  and  serred 
within  a  county  other  than  that  in  which  he  is 
sued,  to  dismiss  the  action  will  be  denied,  aa  hU 
remedy  is  to  ask  a  removal  to  the  county  in  which 
he  was  found. 

V  Appeal  from  district  court,  Polk  county; 
W.  r.  Conrad,  Judge. 

This  is  an  action  upon  three  promissory 
notes,  and  upon  an  account.  The  notes  were 
payable  at  Iowa  City,  In  this  state,  and  the 
place  of  payment  of  the  account  is  not  averred. 
The  defendant  was  not  a  resident  of  this 
state,  but  was  a  resident  of  Sheridan  county. 
Neb.  He  was  served  with  an  original  notice 
of  the  action  in  Greene  county,  in  this  stute. 
He  made  a  special  appearance,  and  filed  a 
motion  to  dismiss  tbe  case  upon  the  ground 
that  he  was  not  subject  to  the  jurisdiction  ot 
the  court,  which  motion  was  overruled.  He 
made  no  lurtlier  appearance  to  tbe  action. 
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Default  was  entered  and  judgment  was  ren- 
dered against  him,  and  he  appeals. 

/.  A.  Qalldher  and  Timothy  Brown,  for 
appellant.  Kauffman  &  Quemaey,  for  ap- 
pellees. 

liOTiiROCK,  J.  The  sole  question  to  be 
determined  is  whether  the  court  erred  in 
overruling  the  motion  to  dismiss  the  action. 
Counsel  for  appellant  contend  that  the  ruling 
was  contrary  to  section  2586  of  the  Code, 
which,  BO  far  as  applicable  to  the  question 
under  consideration,  is  as  follows:  "Except 
where  otherwise  provided  herein,  personal 
actions  must  be  brought  in  a  county  wherein 
some  of  the  defendants  actually  reside.  But, 
if  none  of  them  have  any  residence  witliin 
this  state,  they  may  be  sued  in  any  county 
wherein  eitlier  of  them  may  be  found. 
♦  *  *"  Counsel  say  that  this  provision 
of  the  statute  "is  acomplete  argument  to  the 
case;  that  the  defendant  could  not  be  sued 
in  Polk  county  when  he  was  found  in  Greene 
county."  This  would  probably  be  correct  if 
this  flection  of  the  statute  were  to  be  consid- 
ered alone.  But  section  2589  provides  that 
"if  a  suit  be  brought  in  a  wrong  county  it 
may  there  be  prosecuted  to  a  termination, 
unless  the  defendant,  before  answer,  de- 
mand a  change  of  place  of  trial  to  the  proper 
county.  •  •  •"  This  is  a  purely  personal 
action,  and  it  was  not  aided  by  attachment. 
The  action  should  have  been  brought  in 
Greene  county,  because  the  defendant  was  a 
non-resident  of  the  state,  and  was  found  in 
that  county.  But  section  2589  defines  and 
prescribes  the  consequences  or  effect  of  bring- 
ing the  action  in  the  wrong  county.  It  gives 
the  defendant  a  right  to  demand  a  change  of 
the  place  of  trial  to  the  proper  county;  and, 
if  no  such  demand  be  made,  the  case  may  be 
prosecuted  to  a  termination  in  the  county 
where  it  was  commenced,  and  a  personal  ac- 
tion brought  iu  the  wrong  county  does  not 
a&ect  the  validity  of  the  judgment  rendered 
therein.  The  failure  to  move  for  a  change 
of  venue  is  a  waiver  of  the  right  to  such 
change.  Leach  t.  Kohn,  36  Iowa,  144.  It 
has  been  repeatedly  held  by  this  court  that  a 
party  sued  in  the  wrong  county  cannot  ap- 
pear and  demur  to  the  jurisdiulion  of  tlie 
court.  Lyon  v.  Cloud,  7  Iowa,  1;  Cole  v. 
Conner,  10  Iowa,  299;  Goldsmith  v.  Willson, 
67  Iowa,  662, 25  N.  W.  Rep.  870.  It  is  true, 
in  all  of  these  cases  the  defendants  were  res- 
idents of  this  state.  But  there  is  no  reason 
why  the  same  rule  should  not  apply  to  non- 
residents, when  sued  within  the  state.  The 
courts  of  one  state  can  acquire  no  jurisdiction 
of  the  person  of  a  non-resident  of  the  state 
by  the  service  of  an  original  notice  in  an- 
other state.  Weil  v  Lowenthal,  10  Iowa, 
575.  But  when  service  is  made  in  this  state 
jurisdiction  is  acquired,  and  judgments  may 
be  rendered  against  non-residents,  the  same 
as  residents.  It  appears  to  us  that  counsel 
for  appellant  ignores  the  distinction  between 
jurisdiction  of  tlie  person  of  tlie  defendant 
in  an  action  and  jurisdiction  of  the  subject- 


matter  of  the  suit.  In  this  case  there  was 
complete  jurisdiction  of  the  subject-matter; 
that  is,  the  district  court  had  jurisdiction  to 
try  and  determine  an  action  founded  upon 
promissory  notes  and  an  account.  If  it  had 
no  power  to  try  and  decide  an  action  of  that 
kind,  the  appearance  of  the  defendant,  and 
even  his  consent,  would  not  confer  juris- 
diction. But  it  is  quite  different  when  a 
question  arises  involving  the  jurisdiction  of 
the  person  of  the  defendant.  In  such  case, 
if  sued  in  the  wrong  county,  he  may  appi-ar 
and  demand  the  change.  If  he  does  not 
make  the  demand,  lie  is  held  to  consent  to  a 
trial  where  the  action  is  brought.  As  to 
some  extent  sustaining  these  views,  see  Or- 
ciitt  V.  Hanson,  71  Iowa,  514,  a2  N.  W. 
Hep.  482. 

The  judgment  of  the  district  court  will  be 
affirmed. 


Lanslet  v.  Nietebt  «(  al. 

(Sv/preme  Court  of  louxi.   June  6,  1880.T 

iNjuMCTioir— Surr  oh  Bond— Attornit's  Fna. 

1.  Where  injunotion  i>  the  only  relief  sought  in 

an  action  defendant  may  recover  for  attorney's 

fees,  necessarily  incurred  in  answering  and  ae- 

laaalng  the  action  on  tbe  merits,  in  an  aotion  on 

the   injunction  bond.    Following  Thomas  v.  Ko- 

Daneld,  ante,  SOL 

Appeal  from  superior  court  of  Cedar  Bap- 
ids;  John  T.  Stomeuam,  Judge. 

This  is  an  action  upon  an  injunction  bond. 
There  was  a  trial  by  tbe  court,  and  a  judg- 
ment for  tbe  plaintiff.    Defendants  appeal. 

DavU  <ft  Voria,  for  appellants.  Itiokel  <ft 
Crooker,  for  appellee. 

BoTHROCK,  J.  The  amount  in  oontrover- 
sy  as  shown  by  the  petition  and  the  injuno- 
tion  bond,  which  is  made  part  of  the  peti- 
tion, does  not  exceed  9100,  and  tbe  case  oomes 
to  us  upon  a  certificate  of  the  trial  judge,  as 
provided  by  statute.  This  certificat&sets  out 
the  facts  at  great  length.  It  is  not  necessary 
to  reproduce  the  facts  in  this  opinion.  It  is 
sufficient  to  say  that  we  are  unable  to  dis- 
cover any  substantial  difference  between  the 
question  certiQed  in  this  case  and  that  re- 
viewed in  tbe  case  of  Thomas  v.  McDaneld, 
ante,  301,  (decided  at  the  present  term.)  We 
held  in  that  case  that,  under  the  facts  found 
by  the  court,  the  plaintiff  was  entitled  to  re- 
cover attorney'fl  fees  upon  the  injunction 
bond.  Following  that  case,  the  j  udgment  In 
the  case  at  bar  will  be  afBrmed. 


McCamdless  v.  Bbllb  Plaine  Canmino 

Co.  et  al. 

(/Supreme  Court  of  Iowa.    Jnne  8, 1888.) 

NxooTiABui  Instbumbnts— Pabtus— Paboii  Bvi 

DBNCC. 

A  note  reading  "  We  promise  to  pay, "  and  signed 
with  the  name  of  a  con)oraUon  and  the  names  of 
Its  president  and  secretary,  with  the  additions  of 
their  respective  official  designations,  binds  the 
president  and  secretary  personally;  and  extrlnslo 
evidence  Is  inadmissible  to  show  that  it  was  not 
so  Intended.  Following  Heftner  r.  Brownell,  89 
N.  W.  Rep.  »4U.  I  \ 
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Appeal  from  dietrlet  court,  Benton  coun- 
ty; L.  G.  KiNNE,  Judge. 

Action  on  a  promissory  note.  There  was 
a  trial  by  Jury  and  a  verdict  and  judgment 
for  the  plriinti£F.     Defendants  appeal. 

Geo.  0.  Serimgeour  and  GilcAritit  *  Whip- 
ple, for  appellants.  /.  /.  Mosnat  and  /.  D. 
Nicholi,  for  appellee. 

BoTHROCK,  J.  The  note  upon  which  the  ac- 
tion was  founded  is  in  these  words:  "91,500. 
Belle  Pliiine,  Iowa,  July  21,  1884.  One 
year  after  date  we  promise  to  pay  to  Eliza  J. 
MoCandiess,  or  order,  at  the  law  office  of  J. 
J.  Mosnat,  in  Belle  Plaine,  Iowa,  the  sum  of 
fifteen  hundred  dollars,  for  value  received, 
with  interest  thereon  at  the  rate  of  seven  per 
cent,  per  annum,  piiyiible  annually.  Should 
any  of  the  interest  Qot  be  paid  when  due,  it 
shall  become  a  piirt  of  the  principal,  and  bear 
interest  at  the  rate  of  ten  per  cent,  per  an- 
num. If  this  note  is  not  paid  when  due,  and 
suit  is  brought  hereon,  the  holder  shall  be  en- 
titled to  recover  reasonable  attorney's  fees 
therefor;  and  all  Indorsers  and  guarantors 
of  this  note  hereby  severally  waive  demand 
and  notice  of  non-payment.  Belle  Plainb 
Canning C3o.  H. Wbssel, See'y.  A.J. Habt- 
MAN,  President."  The  Belle  Plaine  Canning 
Company,  defendant,  is  a  corporation.  No  de- 
fense was  made  in  its  behalf,  and  judgment 
was  rendered  against  it  by  default.  The  de- 
fendants Wessel  and  Hartman  claimed  that 
they  were  not  liable  upon  tiie  note,  because 
they  signed  the  same,  not  as  individuals,  but 
for  and  in  behalf  of  the  Belle  Plaine  Canning 
Company.  A  number  of  witnesses  were  intro- 
duced upon  the  trial;  and  their  testimony  was 
taken  as  to  what  occurred  when  the  note  was 
given  in  the  way  of  explanation  of  the  signa- 
tures of  said  Weasel  and  Hartman,  and  which 
testimony  tended  to  show  that  said  defendants 
signed  the  note  in  their  ofiicial  capacity,  and 
not  otherwise.  And  there  was  ev  iiieiiee  tend- 
ing to.show  that  the  plaintiff  believed,  when 
she  received  the  note,  that  said  defendants 
were  makers  thereof  as  individuals.  The 
plaintiff  testified  that,  before  the  note  was 
executed,  she  asked  Wessel  what  security  he 
would  give,  and  he  replied  that  he  would  give 
his  own  name  and  Hartman's  name  on  the 
note.  After  the  evidence  was  all  introduced, 
the  court,  on  motion  of  the  plaintiff,  directed 
the  jury  to  return  a  verdict  against  the  de- 
fendants for  the  amount  of  the  note. 

The  question  to  be  determined  on  this  ap- 
peal is  whether  the  court  erred  in  directing  the 
verdict.  In  the  case  of  Heffner  v.  Brownell, 
70  Iowa,  591, 31  N  W.  Rep.  947,  the  promis- 
sory note  upon  which  the  suit  was  brought 
was  in  substantially  the  same  form  as  the 
note  in  the  suit  at  bar.  It  was  a  note  pur- 
porting to  be  signed  by  a  corporation,  and  by 
*B.  I.  Beownell,  Pres.,"  and  "D.  B.  San- 
FOBO,  Sec'y."  It  was  held  that  the  note  on 
its  face  purported  to  bind  all  the  persons  who 
executed  it,  including  the  corporation.  The 
judgment  was  reversed,  and  the  cause  re- 
manded  for  a  new  trial.    The  defendant 


Brownell  thereupon  filed  an  answer  In  which 
he  alleged  that  the  note  sued  on  was  the  note 
of  the  corporation  alone;  that  it  was  given 
for  an  indebtedness  of  the  corporation  alone; 
that  said  defendant  was  president,  and  D.  B. 
Sanford  was  secretary,  of  the  corporation, 
and  it  was  theirduty,  under  its  by-laws,  toex- 
ecute  in  its  name  all  contracts  entered  into 
by  it;  that,  in  pursuance  of  that  authority, 
they  signed  the  note,  intending  to  bind  tbe 
company  only,  which  facts  were  well  known 
to  plaintiff  at  the  time,  and  that  he  accepted 
it  with  the  understanding  that  the  company 
alone  was  to  be  bound.  There  was  a  demnr- 
rer  to  this  answer,  which  was  overruled,  and 
the  cause  was  again  appealed  to  this  court, 
and  we  held  that  the  demurrer  should  have 
been  sustained  upon  the  ground  that  extrin- 
sic evidence  was  not  admissible  to  show  tbe 
intention  of  the  parties  who  signed  the  note. 
See  89  N.  W.  Rep.  640.  We  discover  no  good 
reason  for  not  following  the  opinions  in  that 
case;  and,  as  the  question  here  presented  is 
the  same,  the  judgment  in  this  case  must  \» 
affirmed. 


WiLooz  V.  OmzuM,  Treasnrar. 

(Supreme  Court  of  Iowa.    June  8, 1889.) 

Appe  al — Amockt. 

Where  the  amount  In  controversy  is  less  than 

$100,  and  there  la  no  certificate  of  the  trial  judge, 

as  provided  by  Code  Iowa,  {  BITS,  the  supreme 

court  has  no  jurisdiction. 

Appeal  from  district  court,  Cass  ooanty; 
C.  F.  LooFBOUBBOw,  Judge. 

Action  to  enjoin  the  collection  of  certain 
taxes.  There  was  a  judgment  for  the  de- 
fendant, and  tbe  plaintiff  appeals. 

R.  9.  Phelpt,  for  appellant.  John  W, 
Scott,  for  appellee. 

Gbanoer,  J.  The  pleadings  in  this  case 
show  the  amount  in  controversy  to  be  less 
than  $100,  and  there  is  no  certificate  of  tbe 
tnal  judge,  as  provided  in  section  3173  of 
the  Code.  Without  such  certificate,  we  have 
no  jurisdiction.    Tbe  appeal  is  diamiaaed. 


Mack  o.  Leedle. 
ySupreme  Court  of  Jowa.   June  A,  1888.) 

BVIDSKOB— PaTMBBT. 

1.  The  issue  being  whether  the  note  In  suit  had 
been  paid,  plaintiff  having  from  time  to  time  held 
other  notes  against  defendant,  and  defendant  hav- 
ing made  payments  at  different  times,  evidence  of 
these  various  transactions  was  properly  admitted, 
as  bearing  on  the  issue. 

2.  Where  a  party  does  not  insist  on  having  the 
jnry  answer  a  special  interrogatory  at  the  time 
the  verdict  is  returned,  the  omission  to  answer  it 
is  not  available  on  appeaL 

Appeal  from  district  court,  Mitchell  county; 
J.  B.  Clelamd,  Judge. 

Action  upon  a  promissory  note  dated  Ko- 
vember  12,  1883,  due  80  days  after  date,  for 
$825,  with  Interest.  Defendant  answered, 
admitting  the  execution  of  the  note,  and  but 
for  tbe  mattere  pleaded  he  would  be  indebted 
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to  the  plaintiff  in  the  amount  thereof.  He 
alleges  that  on  November  3,  1882,  he  paid 
the  plaintiff  S375,  to  be  credited  on  his  in- 
debtedness to  the  plaintiff,  but  the  plaintiff 
&iled  to  give  him  credit.  The  defendant 
afterwards  amended  bis  answer,  alleging 
full  payment  of  said  note  about  the  month 
of  Janet  1884,  and  alleging  that  the  note  in 
suit  was  given  for  borrowed  money;  Ihat  no 
■etttement  or  mention  was  made  of  previous 
transactions  at  the  time;  that  be  did  not 
know  that  the  plaintiff  had  not  credited  said 
$875  upon  tbe  prior  indebtedness;  that  about 
June,  li^4,  he  paid  plaintiff  9400.  which  was 
snlBident  to  pay  the  entire  amount  then  due, 
including  the  note  in  suit;  tliat  plaintiff,  by 
mistalie  or  fraud,  wltliheld  from  the  defend- 
•nt  said  note  sued  upon,  and  by  mistake  the 
defendant  failed  to  take  np  the  same.  The 
plaintiff  in  reply  admits  that  Ite  received 
•875  from  the  defendant  in  November,  1882, 
and  says  that  the  same  was  applied  on  other 
notes  of  indebtedness  of  the  defendant  to  him ; 
that  the  defendant  was  indebted  to  him  at 
tbe  time  in  the  sum  of  81,000  or  upwards; 
denies  that  he  received  the  $375,  or  any  other 
sum  for  which  tbe  defendant  did  not  have 
credit;  that  November  3, 1883,  the  defendant 
was  largely  indebted  to  him  upon  notes;  that 
at  said  time  they  bad  a  settlement,  whereby  it 
was  agreed  that  tbe  existing  indebtedness 
should  be  paid  and  canceled,  and  ttiat  said  in- 
debtedness amounted  toabout$400;  and  that 
thereupon  tbe  defendant  paid  him  $400,  and 
all  notes  then  held  by  tbe  plaintiff  were  sur- 
rendered to  tbe  defendant.  The  case  was  sub- 
mitted to  the  jury,  and  on  the  trial  tbe  defend- 
ant asked  the  following  special  finding:  "Do 
you  find  that  the  defendant  paid  to  plaintiff 
about  tbe  sum  of  $400.  about  the  month  of 
June,  1884,  and  after  making  of  the  note  sued 
on  in  Uiis  action?"  Tbe  Jury  returned  a  ver- 
dict for  tbe  defendant,  but  omitted  to  answer 
tbe  special  finding.  Judgment  was  entered 
on  tlw  verdict  against  tbe  plaintiff  for  costs, 
and  plaintiff  appeals. 

G.  E.  Manfi,  for  appellant.  Pichertng  & 
HarUty  and  iStoeeney  <C  Clyde,  for  appellee. 

GivRN,  C.  J.  1.  Tbe  issue  between  these 
parties  is  whether  tbe  note  in  suit  has  been 
paid.  The  plaintiff  having  from  time  to 
time  held  other  notes  against  the  defendant, 
and  the  defendant  having  mitde  different 
payments  to  tbe  plaintiff,  testimony  as  to 
tliese  various  transactions  was  properly  ad- 
mitted, for  the  purpose  of  determining  this 
single  issue  of  payment.  Under  the  testi- 
mony, tbe  court  did  not  err  in  overruling 
plaintiff's  motion  to  take  the  case  from  the 
jury,  and  for  judgment,  nor  in  refusing  to 
instruct  the  jury  to  6nd  for  the  plaintiff. 

2.  The  instructions  present  tlie  issue  plain- 
ly and  direct  the  jury  properly  as  to  the  law 
of  the  case.  There  was  no  error  in  tbe  giv- 
ing of  instructions. 

8.  Tbe  plea  of  payment  was  supported  by 
sucb  evidence  hs  that,  in  tbe  absence  of  a 
showing  of  prejudice  or  passion,  titis  court 


cannot  be  justified  in  disturbing  tbe  verdict; 
and,  there  being  nothing  to  show  prejudice 
or  passion,  we  think  tbe  verdict  is  in  accord- 
ance  with  the  law  at  the  case,  as  properly 
given  in  the  instructions,  wid  supported  by 
the  evidence. 

4.  It  does  not  appear  that  tbe  plaintiff  in- 
sisted upon  the  special  interrogatory  being 
answered  at  the  time  the  jury  returned  their 
verdict.  He  will  not,  therefore,  be  heard  to 
nrge  the  objection  that  it  was  not  answered, 
in  this  court  for  the  first  time.  The  Judg- 
ment of  the  district  court  is  afllrmed. 


Garretson  v.  Ferball  et  al. 

ISupreme  Cofurt  of  Iowa.    Jane  S,  U99.) 

AsaiORMaiiT^-IirDBMinmKe  Boxd. 

An  assignee  of  a  mortgagee's  right  to  damages 

nnder  an  Indemnifying  bond,  given  to  the  sheriil 

for  the  mongagee't  benefit  on  the  levy  of  an  eze- 

eution  on  the  mortgaged  goods,  cannot  maintain 

an  action  oa  the  bona,  unless  the  mortgtLge  debt 

was  also  assigned  to  him.    Bxok  and  Bothboos:, 

33.,  dissenting. 

Appeal  from  district  oonrt,  Mahaska  coun- 
ty; W.  R.  Lbwis,  Judge. 

W.  C.  Garretson  executed  a  chattel  mort- 
gage on  a  stock  of  Jewelry  to  O.  S.  Garretson. 
SulMeq  uently  the  defendants  Ferrall  ft  Hawk- 
ins Bros,  obtained  a  judgment  against  W.  C. 
Garretson,  and  levied  an  execution  issued 
thereon  on  tbe  stock  of  Jewelry  then  in  the 
hands  of  0.  li.  Garretson.  Notice  was  given 
the  sheriff  of  O.  3.  Garreteon's  claim,  and 
thereupon  the  defendants  Ferrall  &  Hawkins 
Bros,  gave  tlie  sheriff  an  Indemnifying  bond 
for  $800  for  the  benefit  of  0.  S.  Garretson, 
or  other,  claimants,  signed  by  defendant 
George  H.  Baugh,  whereupon  the  sheriff  sold 
j  the  goods,  and  the  amount  realized  was  ap- 
plied on  the  judgment  of  Ferrall  &,  Hawkins 
Bros.  O.  8.  Garretson  assigned  his  claim 
under  this  bond  for  damages  to  the  plaintiff, 
C.  L.  Garretson,  who  brings  this  suit.  The 
defendants  answered,  alleging,  among  other 
idlings,  that  "no  part  of  the  claimed  debt  of 
C.  W.  and  L.  P  Garretson  owing  to  0.  S. 
Garretson  was  ever  assigned  to  tlu  plaintiff; 
and  no  credit  given  by  O.  8.  Garretson  on 
the  debt  of  L.  P.  and  C.  W.  Garretson  in  con- 
sideration of  the  assignment  to  plaintiff ;  and 
I  tliat,  no  part  of  the  debt  being  assigned,  the 
I  assignment  of  the  mortgage,  and  of  tbe  claims 
i  for  damages  raised  out  of  tbe  claim  of  tres- 
pass  upon  the  mortgaged  property,  are  void." 
To  this  part  of  the  answer  the  {^aintiff  de- 
murred on  the  ground  "that  the  facts  stated 
did  not  constitute  the  defense  in  this:  That 
it  is  not  necessary  to  the  validity  of  an  as- 
signment of  tbe  claim  for  the  conversion  of 
the  notes  or  mortgaged  property  that  the 
notes  or  mortgages  should  be  assigned," 
which  demurrer  was  overruled,  and  plaintiff 
excepted.  The  case  was  submitted  to  a  jury, 
and  on  the  conclusion  of  the  plaintiff's  evi- 
dence the  defendant  moved  tlie  court  to  in- 
struct the  jury  to  return  a  verdict  for  tbe  de- 
fendants, which  motion  was  sustained, and  i 
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verdict  for  the  defendant  returned,  to  which 
the  plaintiff  excepted.  The  grounds  for  this 
motion  were:  First,  There  was  no  suflBclent 
evidence  as  to  the  alleged  bond  and  its  con- 
ditions, and  the  breach  thereof.  Stcond.  That 
there  was  no  sufi3cient  evidence  of  the  alleged 
notice  to  the  sheriff.  Third.  That  there  was 
no  evidence  of  the  assignment  of  any  inter- 
est in  said  note  and  mortgage  to  the'  plain- 
tiff. Fourth.  That  the  evidence  showed  that 
.  no  interest  in  said  note  and  mortgage  was 
assigned  to  the  plaintiff.  Fifth.  That,  on 
the  facts  as  shown,  the  defendants  were  en- 
titled to  a  verdict  in  their  favor. 

W.  S.  Clark,  for  plaintiff.    Bolton  A  Mo- 
Coy,  for  defendants. 

GrvBN,  C.  J.  1.  There  is  a  controversy 
between  counsel  as  to  the  correctness  of  the 
abstracts,  but  enough  appeared  without  ques- 
tion to  show  that  tbe  controlling  point  of  dif- 
ference is  whether  the  plaintiff  could  main- 
tain this  action  without  an  assignment  to 
him  of  an  interest  in  the  note  and  mortgage 
of  W.  0.  to  0.  S.  Garretson.  Whether  the 
plaintiff  waived  his  exception  to  the  ruling 
on  the  demurrer  by  going  to  trial  is  imma- 
terial for  the  presentation  of  this  question, 
as  it  is  evident  from  the  testimony  tliat  tlie 
conrt  sustained  the  motion  ordering  a  verdict 
for  defendants  upon  the  third  and  fourth 
grounds  assigned  for  the  motion.  There 
was  evidence  as  to  the  existence  of  the  bond 
and  its  conditions,  and  of  notice  to  the  sher- 
iff, upon  which  tbe  court  would  unquestion- 
ably have  submitted  tbe  case  to  the  jury.  It 
has  been  so  frequently  held  by  this  court  as 
not  to  require  citation  that  the  mortgage  i^ 
a  mere  incident  to  the  debt;  that  the  assign- 
ment of  the  debt  carries  the  mortgage  with 
it;  and  that  tbe  assignment  of  the  mortgage 
without  an  assignment  of  the  debt  is  a  nulli- 
ty. Counsel  for  appellant  are  understood  as 
resting  their  position  upon  tbe  claim  that, 
when  O.  8.  Garretson  sold  the  claim  In  suit 
to  G.  L.  Garretson,  the  mortgage  debt  be- 
came thereby  extinguished  and  paid  to  the 
value  of  the  claim,  whether  0.  S.  Garretson 
obtained  fuU  value  or  not;  that  it  is  a  mere 
matter  of  accounting  between  W.  C.  Garret- 
son, mortgagor,  and  O.  S.  Garretson,  mort- 
gagee; and,  if  the  claim  sold  is  sulBcient  to 
pay  tbe  debt,  there  was  no  debt  or  mortgage 
to  assign;  and,  if  not  fully  paid  thereby,  the 
mortgagee  is  the  one  to  hold  the  balance  of 
the  debt  and  mortgage.  This  position  is  not 
tenable.  Had  O.  S.  Garretson,  the  mort- 
gagee, brought  this  suit,  he  would  recover 
because  he  bad  tbe  mortgage  debt  and  its 
securities,  and  not  because  some  other  or 
different  debt  had  accrued  in  his  favor.  The 
giving  of  the  bond  and  talking  the  goods  sub- 
stituted tbe  bond  as  the  security  instead  of 
the  goods,  and  the  remedy  for  tbe  mortgage 
debt  and  its  security  may  be  npon  the  bond. 
If,  by  assignment  without  the  debt  to  C.  L. 
Garretson,  be  would  not  have  acquired  any 
right  of  action  as  to  the  goods,  he  certainly 
■squires  none  upon  the  bond  without  the  as- 


signment of  the  debt.  There  w:is  no  error 
in  the  action  of  tlie  court  in  overruling  tlie 
demurrer,  nor  in  ordering  a  verdict  for  the 
defendants.    AfiBrmed. 

HvcK,  3.,  {dissenting.)  1.  I  cannot  assent 
to  the  foregoing  opinion,  believing  that  it  is 
based  upon  a  misapprehension  of  the  law  ap- 
plicable to  the  facts  of  the  case,  which,  brietly 
stated,  are  these:  Defendants  executed  an 
indemnifying  bond  to  the  sheriff,  to  protect 
him  against  liability  by  reason  of  a  levy  otan 
execution  he  was  required  to  make  upon 
goods  claimed  by  a  mortgagee  under  a  ch^- 
tel  mortgage.  The  execution  was  against 
tbe  mortgagor  and  in  favor  of  Ferrall  & 
Hawkins  Bros.,  who  are  defendants  in  this 
case.  The  mortgagee  assigned  his  claim  un- 
der the  bond  for  damages  to  plaintiff,  who 
prosecntes  this  suit  on  the  bond. 

2.  What  did  the  mortgagee  assign  to  tbe 
plaintiff  ?  His  claim  under  the  bond  for  dam- 
ages. What  was  that  claim?  A  chose  in 
action  arising  on  the  bond  by  reason  of  the 
facts  that  the  mortgagee  held  a  special  prop- 
erty, under  the  mortgage,  in  the  goods,  and 
the  right  to  the  possession  thereof  as  the 
holder  of  such  special  property.  He  ooold 
maintain  a  suit  for  the  deprivation  of  that 
property,  and  right  of  possession.  His  dam- 
ages recoverable  in  such  action  wonld  be  the 
value  of  his  interest  in  the  goods.  That  in- 
terest, of  course,  would  depend  upon  the  ex- 
istence of  the  debt  secured  by  the  mortgage. 

8.  The  mortgagee's  claim  upon  tbe  bond 
as  a  chose  in  action  was,  under  the  laws  of 
this  state,  assignable;  and  an  action  was  un- 
sustainable thereon  by  the  assignee.  Bat,  in 
order  to  assign  his  (^aim  for  damages,  tbe 
mortgagee  was  not  required  to  assign  also 
the  debt  or  moi-tgage,  or  both.  These  were 
only  evidence  of  the  right  to  recover  damages, 
— the  muniments,  as  it  were,  of  his  title 
thereto.  They  constitute  no  part  of  the  dam- 
ages,— the  thing  assigned  by  the  mortgagee, 
and  sought  in  this  suit  to  be  recovered  by 
plaintiff. 

4.  When  the  mortgagee  comes  to  enforce 
his  debt  and  the  mortgage  it  may  be  pleaded 
that  the  debt  is  paid  to  the  extent  of  the  re< 
covery  had  by  him  on  the  bond,  which  was 
for  the  property  mortgaged.  The  lx>nd 
stands  in  the  place  of  the  property,  and  the 
mortgagee's  rights  are  affected  by  recovery 
on  the  bond,  just  as  they  would  have  been 
had  he  taken  the  property  and  sold  it  under 
the  mortgage. 

5.  The  position  of  the  foregoing  opinion 
— to  the  effect  that  the  assignment  of  the 
claim  for  damages  cannot  be  supported  unless 
it  be  shown  that  tbe  debt  and  mortgage  are 
also  assigned  to  the  assignee  of  the  claim  for 
damages — is  shown  to  be  plainly  unsound  by 
these  considerations:  If  the  value  of  the 
property  levied  upon  is  less  than  the  debt, 
the  mortgagee,  under  the  doctrine  of  the 
foregoing  opinion,  will  lose  his  debt  to  the 
extent  to  which  it  exceeds  the  value  of  the 
property.    The  measure  of  x^iooy^tSiW  the 
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bond  is  the  value  of  the  property  not  exceed- 
ing the  mortgage  debt.  Now,  if  the  mort- 
gagee mnst  assign  the  debt  if  It  be  for  S1,000 
in  order  to  be  enabled  to  assign  the  claim  for 
damages,  which  may  be  for  but  8100,  an  ev- 
ident absurdity  exists  which,  it  will  be  read- 
ily seen,  would  work  gross  injustice.  In- 
deed, it  seems  to  me  that  the  doctrine  of  the 
foregoing  opinion  is  not  only  unsupported  by 
legal  principle,  but  that  its  recognition  would 
lead  to  injustice  whenever  an  attempt  should 
be  made  to  apply  it  to  actual  transactions. 

6.  In  my  judgment  there  are  mure  than 
one  general  statement  of  legiU  doctrines  as  to 
tbe  effect  of  the  assignment  of  a  mortgage 
without  tbe  assignment  of  the  debt,  and  the 
"remedy  for  tbe  mortgage  debt  after  the  in- 
demnifying bond  was  given,  found  in  the 
majority  opinion,  which  are  not  correct.  But 
I  am  not  called  on  to  point  out  the  errors,  as, 
in  my  opinion,  tliese  doctrines  do  not  support 
the  conclusion  reached  by  the  majority  of  the 
court  in  this  case.  In  my  judgment,  the  ef- 
fect of  an  assignment  of  a  mortgage  without 
the  assignment  of  the  debt,  and  the  remedy 
to  be  pursued  after  the  execution  of  the  in- 
demnifying bond,  and  other  matters  stated 
in  the  argument  of  the  opinion,  have  nothing 
to  do  with  the  question  in  hand,  which  jS 
this:  Can  a  mor^cagee,  when  tbe  mortgaged 
goods  have  been  taken  by  a  sheriff  on  an  ex- 
ecution, again  let  the  mortgagor  assign  his 
claim  for  damages  against  the  makers  of  an 
indpmnifying  bond  given  to  the  sheriff,  with- 
out making  an  assignment  of  the  mortgage 
debt'/  The  question  involves  the  validity  of 
the  assignment,  and  the  right  to  enforce  it 
by  the  assignee,  and  nothing  else.  The  ef- 
fect of  an  assignment  of  a  mortgage  without 
tbe  assignment  of  the  debt,  and  remedies  to 
be  pursued  by  the  mort^a<;ee  for  the  collec- 
tion of  his  debt,  have  notliing  to  do  with  the 
case;  and  this  consideration  does  notserve  to 
guide  to  its  correct  determination.  In  my 
opinion,  the  judgment  of  tbe  district  court 
ought  to  be  reversed. 

BoTHBOCK,  J.,  concurs  in  this  dissent. 


In  r«  Bagger's  Estatb. 
(Supreme  Court  of  lotoa.    June  8, 1889.) 

APPEAI/— TBSTAMENTARr  POWBBS. 

1.  Where  the  abstract  shows  that  a  bill  of  ex- 
ceptions was  filed,  and  that  it  is  made  therefrom, 
and  contains  the  whole  record,  and  appellees'  ad- 
ditional abstract,  though  it  sets  out  additional 
evidence,  does  not  deny  that  the  two  abstracts 
together  show  all  the  evidence  introduced,  it  must 
be  presnmed  that  the  evidence  Is  fully  presented. 

3.  Where  a  will  gives  the  executor  a  power  of 
sale  of  land  he  has  a  right  of  appeal  from  an  or- 
der disapproving  and  setting  aside  a  sale  made 
under  the  power. 

8.  Testatrix  directed  her  executor  "to  mH  my 
real  estate  within  two  years,  *  *  *  If  such 
sale  can  be  made  without  sacrifice,  and,  if  not, 
then  as  soon  thereafter  as  possible,  that  my  estate 
may  be  settled  up  and  dosed  with  as  little  delay 
as  cannot  be  avoided.  And  this  will  shall  be  held 
a  suffloient  power  and  authority  to  my  executor  to 
make  such  sale  of  my  real  estate ;  and  he  shall  not 
be  required  to  procure  any  order  of  court  prior 
to  the  making  of  such  sale,  nor  procure  the  ap- 


proval of  any  court  of  any  sale  made  under  and  in 
pursuance  of  the  provisions  of  this  wiU."  Tbe 
proceeds  of  stde  were  to  be  distributed  to  two 
legatees.  Held,  that  when  the  executor  exendsed 
the  power  and  sold  the  land  at  private  sale  for  ap- 
parently its  full  value,  after  giving  public  notice, 
the  district  court  had  no  authority  to  set  aside  the 
sale.    RoTHROCK,  J.,  dissenting. 

4.  Code  Iowa,  {  2396,  does  not  confer  »snoh  au- 
thority, except  In  regard  to  sales  for  the  purpose 
of  paying  debts  and  charges  against  tbe  estate. 

0.  ui  any  event,  the  district  court  had  no  power 
to  set  aside  the  sale  without  making  the  purchasers 
parties  to  the  proceeding. 

Appeal  from  district  court,  Franklin 
county ;  J.  L.  Stevens,  Judge. 

Application  to  set  aside  an  executor's  sale 
of  real  estate.  The  application  was  granted, 
and  the  executor  appeals. 

Daniel  Eiler,  for  appellant  /.  H.  8oale$, 
for  appellees. 

BoBiMSOK,  J.  Grietje  Bagger  died  testate 
in  June.  1886.  On  the  12th  day  of  the  next 
December  her  will  was  duly  admitted  to  pro- 
l>ato  by  the  circuit  court  of  Franklin  county. 
That  action  has  never  been  set  aside  and  the 
will  is  in  full  force.  It  provides  for  the  pay- 
ment of  all  debts  of  decedent,  directs  the 
payment  of  nominal  sums  to  two  of  her  chil- 
dren, bequeaths  to  Lina  Anen  all  the  house- 
bold  goods  and  furniture  and  all  other  per- 
sonal property,  excepting  moneys  and  cred- 
its, and  tbe  sum  of  8500.  It  then  "devises 
all  tbe  rest  and  residue  of  tbe  estate  to 
Berend  Bagger  and  Lina  Anen,  children  of 
the  testatrix,  share  and  sliare  alilte,  to  be  paid 
them  by  tlie  executor. "  The  last  paragraph 
of  the  will  is  as  follows:  "I  hereby  appoint 
and  designate  Daniel  Eiler,  of  Ackley,  Iowa, 
to  be  the  executor  of  this,  my  last  will  and 
testament,  and  exempt  him  from  giving 
bonds  as  such;  and,  as  such  executor,  I  give 
him  full  power  over  and  control  of  my  en- 
tire estato,  both  real  and  personal,  and  direct 
that  he,  as  soon  as  may  be  after  my  decease, 
turn  over  and  deliver  to  my  daughter,  Lina 
Auen,  the  personal  property  bequeathed  to 
her  in  item  3  of  this  will.  And  I  hereby 
empower  and  authorize  my  said  executor  to 
sell  all  of  the  real  estato  of  which  I  may  die 
seised,  on  such  terms  as  may  be  to  the  best 
interest  of  my  estate;  and  I  direct  that  my 
executor  do  sell  my  real  estate  within  two 
years  from  the  date  of  the  probate  of  this 
will,  if  such  sale  can  be  made  wicliout  sacri- 
fice, and,  if  not,  tl)en  as  soon  thereafter  as 
possible,  that  my  estate  may  be  settled  up 
and  dosed  with  as  little  delay  as  cannot  be 
avoided;  and  this  will  shall  be  held  a  suffi- 
cient power  and  authority  to  my  executor  to 
make  such  sale  of  my  real  estate,  and  he 
shall  not  be  required  to  procure  any  order  of 
any  court  prior  to  the  making  of  such  sale, 
nor  procure  the  approval  of  any  court  of  any 
sale  by  him  made  under  and  in  pursuance  of 
the  provisions  of  this  will."  Eiler  duly  qual- 
ified as  executor.  On  the  I8th  day  of  March, 
1887,  he  filed  an  inventory  showing  that  no 
personal  property,  moneys,  or  credits  of  de- 
cedent had  come  into  his  hands.  On  the  7tb 
day  of  December,  1887,  he  filed  bis  report, 
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which  shows  as  follows:  "That  he  is  charge- 
able with  the  sum  of  $875,  being  the  pro- 
ceeds of  the  sale  of  the  real  estate  of  the  said 
decedent  to  Egbert  &  Thoren  on  May  24, 
1887,  [here  is  set  out  a  description  of  the 
premises  8old;]tlje  said  price  paid  therefor 
hj  sald^Eggert  &  Tlioren  being  the  highest 
4>)d  for  said  real  estate. "  On  the  12th  day  of 
the  same  month  Berend  Bagger  and  Lina 
Auen  filed  their  motion  to  set  aside  the  sale, 
supporting  it  with  affidavits.  They  also  tiled 
a,  bond,  with  approved  security,  for  the  pay- 
ment of  claims  against  the  estate.  Counter- 
affidavits  were  filed,  and  witnesses  were  ex- 
amin»i  on  the  part  of  the  executor.  The 
court  adjudged  that  the  sale  in  question  be 
set  aside,  and  that  the  title  thereto  of  Eggert 
&  Thoren  be  held  for  naught;  tliat  B.  Bag- 
ger and  Lina  Auen  talte  the  title  to  said  real 
«8tate  upon  payment  of  all  claims  that  may 
foe  allowed  against  the  estate,  including  ex- 
«eutor's  and  all  court  costs. 

1.  Appellees  have  filed  a  motion  to  dis- 
miss the  appeal,  iMsed  upon  two  grounds. 
The  first  is  that  the  abstract  and  additional 
abstnMit  do  not  show  that  t>>ey  contain  all 
the  evidence  introduced  and  offered  on  the 
trial.  That  would  not  be  a  suiUcient  reason 
for  dismissing  the  appeal,  if  true;  but  the 
claim  is  not  sustained  by  the  record.  The 
abstract  shows  that  a  bill  of  exceptions  was 
filed,  and  that  It  is  made  from  the  t)ill  of  ex- 
ceptions and  the  record,  and  contains  the 
entire  record.  The  additional  abstract  of 
appellees  sets  out  additional  evidence,  but 
does  not  deny  that  the  two  abstracts  together 
■bow  all  the  evidence  introduced  and  tite  fall 
record  of  tiie  case.  We  most,  therefore, 
conclude  that  it  is  fnlly  presented. 

2.  The  second  ground  of  the  motion  is  that 
the  appeal  is  from  no  order  that  affects  any 
Interest  of  either  the  creditors  or  legatees,  or 
of  any  other  person  having  the  right  to  a  re- 
view of  the  questions  in  the  case.  It  is  the 
duty  of  the  executor  to  carry  into  effect  the 
provisions  of  the  will.  If  a  court  make  an 
erroneoas  order,  or  render  an  improper  judg- 
ment, in  regard  to  the  administration  of  the 
estate,  it  is  his  right  to  have  It  reviewed. 
If  he  has  made  a  sale  antiiortzed  and  required 
by  the  will,  he  has  a  right  to  appeal  from  the 
order  setting  it  aside.  We  are  of  the  opinion 
that  the  executor  has  a  right  to  maintain 
this  appeal.  In  re  Estate  of  McCune,  76  Mo. 
205;  In  re  Estate  of  Bellows,  14  Atl.  Rep. 
697;  Rnch  v.  Biery,  11  N.  E.  liep.  814.  The 
motion  to  dismiss  is  overruled. 

3.  The  premises  in  controversy  are  sttoated 
in  Franklin  county,  near  the  town  of  Aclc- 
ley.  The  executor  published  in  the  Ackley 
Tribune, — a  paper  of  general  circniation  In 
Harden,  Franlilin,  BuUer,and  Grundy  coun- 
ties,— for  three  successive  weeks  in  January. 
1887,  a  notice  that  the  propeity  would  be 
sold  at  private  sale  to  the  bast  bidder.  It  ap- 
pears to  have  been  sold  for  its  full  value. 
The  provisions  of  the  will,  taken  together, 
show  an  intent  on  the  part  of  the  testatrix  to 
have  the  re»l  estate  sold,  and  the  executor 


'acted  within  the  provisions  of  the  will  in 

I  making  the  sale.  Under  these  cirentnstances, 
the  district  court  had  do  authority  to  set 
aside  the  sale.    It  is  said  that  the  right  to  do 

I  so  is  conferred  by  section  2396  of  the  C!ode; 
but  an  examination  of  the  provisions  of  the 
statute  with  which  it  is  connected  shows 
that  the  sale  to  which  that  section  refers  is 
one  proposed  to  pay  the  debts  and  charges 
against  the  estate.  A  sale  for  any  other  pur- 
pose, made  to  carry  into  effect  tlie  will  of  the 
testator,  is  not  within  the  meaning  and  pnr- 

'  pose  of  that  section.  The  testatrix  had  the 
right  to  prevent  the  appellees  from  deriving 
any  Interest  in  her  estate.  It  was  her  right 
to  devise  to  them  the  land  in  controversy, 
without  condition ;  and  It  was  also  her  right 
to  limit  the  benefit  they  should  derive  to  a 
portion  of  the  proceeds  of  a  sale  thereof. 
Her  will  shows  tliat  she  desired  to  adopt  the 
course  last  mentioned,  and  her  intent  mnst 
l>s  carried  into  efTect.  Schooler,  Wills,  8 
466  et  aeq.  Appellees  have  no  right  to  set 
aside  the  provisions  of  the  will,  and  to  bav« 
the  estate  distributed  in  a  manner  not  an- 
thori7.ed  by  the  testatrix.  The  fact  that  they 
are  the  sole  beneficiaries  of  the  will,  and  that 
they  are  dissatisfied  with  the  disposition  of 
the  estate  made  by  decedent,  is  immaterial. 
They  cannot  siilMtitute  their  plan  for  Imts, 
bnt  must  permit  the  executor  to  discharge 
his  duties  according  to  the  terms  of  the  will. 
Tracy  v.  Murray,  49  Mich.  87, 12  N.  W.  Rep. 
900. 

4.  Another  objection  to  the  order  of  the 
district  court  is  that  it  attempted  to  set  aside 
a  sale  of  real  estate,  and  the  title  thereiiy  con- 
ferred, without  requiring  the  pnrchasers  to 
be  made  parties  to  the  proceedings.  The  sale 
was  made  on  the  24t1i  day  of  May,  1887,  and 
the  presomption  is  that  the  purchase  price 
was  then  paid  to  the  executor.  Theapj^ica- 
tion  to  set  aside  the  sale,  and  the  offer  to  give 
bond  for  payment  of  all  claims  against  the 
estate,  were  not  made  until  December  12, 
1887.  Whether  the  application  and  oifer,  it 
otherwise  authorized,  were  made  in  due  time, 
is  a  question  not  discussed  by  counsel,  and 
not  decided  by  us.  Bnt  it  would  be  im- 
proper and  unjust  to  make  an  cider  affect- 
ing the  title  of  persons  not  in  court,  under 
the  circumstances  of  this  case.  The  order 
woiHd  be  of  no  force  as  to  their  interests  in 
the  property,  and  should  not  be  made.  Shear 
v.  Green,  73  Iowa,  690,  36  X.  W.  Rep.  642, 
and  cases  cited;  Code,  j;  2551. 

5.  Counsel  for  appellant  discusses  the  right 
of  appellees  to  obtain  the  relief  they  se^  by 
motion.  Some  of  the  issues  they  sought  to 
raise  were  undoubtedly  of  a  character  to  be 
determined  only  upon  a  trial  of  issues  joined 
by  proper  pleadings;  but,  since  the  views  we 
have  expressed  are  decisive  of  the  case  as 
presented  to  us,  we  do  not  find  it  necessary 
to  further  examine  the  question  discussed. 
Reversed. 

RoTBRocK,  J.,  {(iitaenttnff.)  The  defend* 
ants  are  the  only  parlies  interestediiL  tlie  real 
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estate  in  question.  They  offered  to  pay  all  ob- 
ligations against  the  estate  and  retain  the 
property,  and  they  actually  deposited  in  court 
M  sum  of  money  sufficient  to  satisfy  all  claims 
filed  and  all  costs,  including  the  fees  due  to 
the  execntor.  The  sale  of  the  land  had  not 
been  approved,  and  the  executor  biid  no  real 
interest  in  the  controversy.  It  is  no  preju- 
dice to  him  to  disapprove  and  set  aside  the 
sale.  He  knew  before  the  sale  that  the  de- 
fendants did  not  want  the  land  sold.  With 
this  knowledge  he  proceeded  to  make  a  pri- 
vate sale,  npon  what  should  be  reganled  as 
very  insufiicient  notice.  Both  of  the  defend- 
ants testified  that  the  sale  was  made  witttoiit 
their  knowledge,  which  is  not  denied  by  the 
executor.  In  view  of  all  these  facta,  and  the 
general  scope  and  ])Ower  giVeu  to  the  dis- 
trict court  in  probate  matters,  it  seems  to 
me  that  the  order  of  the  court  should  not  be 
disturbed,  and  that,  instead  of  foi-cing 
these  defendants  to  acquiesce  in  a  sale  to 
which  they  object,  the  executor  should  be  or- 
dered to  consult  with  them  as  to  purctiase 
price  before  consummating  any  sale.  It  may 
be  that  the  court  was  uf  opinion  that  the  real 
estate  market  was  such  that  a  sale  should 
not  be  forced  at  the  present  time.  If  so,  this 
was  a  good  reason  why  the  sale  should  not 
be  approved;  and  another  reason,  and  a  very 
good  one,  was  that  the  purchasers,  or  one  of 
tiiem,  was  active  as  a  witness  in  endeavoring 
to  liave  the  sale  approved. 


MiLLKB  «.  MiLLEB. 
{Supreme  Court  of  Iowa.    June  8, 1889.) 
Husband  and  Wipe— Costracts. 
A  contract  between  husband  and  wife,  whereby 
It  was  agreed  to  drop  all  matters  of  dispute,  to  re- 
frain from  scolding,  {ault-fiadlnK,  aod  anaer,  and 
live  together  as  husband  and  wile;  that  the  wife 
should  keep  her  home  in  a  comfortable  condition ; 
and  that  the  husband  sbonld  provide  %\l  the  nec- 
eMarv  expenses  of  ttie  family,  and  pay  the  wife  in 
addition  a  certain  sum  per  month,— is  oontraiy  to 
public  policy. 

On  retiearing.  For  opinion  on  appeal,  see 
36  N.  W.  Rep.  464. 

Cole,  Me  Yey  &  Clark,  for  appellant.  O.  P. 
Holmes,  for  appellee. 

Gbanoeb,  J.  Since  the  former  hearing  of 
this  case  a  majority  of  the  members  of  this 
court  have  retij'ed,  and  others  are  substitut- 
ed, and  of  those  retired  are  J.  J.  Adams  and 
t«EEVEKs,  wiio  did  not  concur  in  the  former 
holding.  The  former  opinion,  pre{>ared  by 
Chief  J  ustice  Adams,  states  in  general  terms 
the  conclusion  of  tl)e  majority,  and  very 
briefly  expresses  some  reasons  for  the  dissent. 
One  reason  for  granting  the  rehearing  is  that 
the  views  of  the  court  may  be  expressed  in 
support  of  its  conclusions,  whatever  they 
may  be. 

The  action  is  by  a  wife  against  her  hus- 
band, to  recover  on  a  contract,  which  is  in 
the  following  words :  "  This  agreement,  made 
this  5th  day  of  August,  1885,  between  the 
undersigned,  husband  and  wife,  in  tl)e  inter- 
v,42N.w.no.lO— 41 


est  of  peace,  and  for  the  best  interests  of 
each  other  and  uf  their  family,  is  signet  in 
good  faith  by  each  party,  with  the  promise, 
earh  to  the  other,  and  to  their  cliililreii,  ihat 
tliey  will  each  honestly  promise  to  help  each 
other  to  observe  and  keep  the  same,  wliicli  is 
as  follows,  to-wit:    All  past  subjects  and 
causes  of  dispute,  disagreement,  and  com- 
plaint, of  w  bate ver  character  oi  ki  nd,  shall  be 
absolutely  ignored  and  buried,  and  no  allu- 
sion thereto,  by  word  or  talk,  to  each  other, 
or  any  one  else,  shall  ever  be  made.    Each 
party  agrees  to  refrain  from  scolding,  fault- 
tindiTig,  and  anger,  in  so  far  as  relates  to  the 
future,  and  to  use  every  means  within  their 
power  to  promote  peace  and  harmony.    That 
each  shall  behave  respeLtfuIly,  and  fairly 
treat  the  other.     That  Mrs.  Miller  shall  keep 
her  home  and  family  in  a  comfortable  and 
reasonably  good   condition,  and  Mr.  Miller 
sliall  provide  for  the  necessary  expenses  of 
the  family,  and  shall,  in  addition  thereto, pay 
I  Mrs.  Miller,  for  her  individual  use,  two  bun- 
'  dred  dollai-s   per   year,  payable,  $16f  per 
,  month,  in  advance,  so  long  as  Mi-s.  Miller 
j  shall  faithfully  observe  the  terms  and  condi- 
;  tiuns  of  this  agreement.    They  agree  to  live 
together  as  husband  and  wife,  and  observe 
faithfully  the  marriage  relations,  and  each  to 
I  live  virtuously  with  the  other."    The  peti- 
I  tion  recites  the  contract,  avers  a  breach  of 
its  conditions  for  payment  of  the  monthly  in- 
stallments, and  asks  for  judgment. 

The  petition  is  assailed  by  demurrer  on  two 
grounds:  (1)  That  the  contract  for  the  pay- 
ment of  the  money  is  void  as  against  public 
policy;  and  (2)  that  it  is  not  supported  by  a 
consideration.  The  district  court  sustained 
the  demurrer,  and  the  plaintiff,  relying  upon 
her  petition,  appeals  from  a  judgment  against 
her. 

1.  The  theory  upon  which  appellant  seeks 
to  escape  the  force  of  the  claim  that  this  con- 
tract is  against  public  policy  is  that  tlte 
agreement  to  pay  the  yearly  or  monthly 
amounts  is  but  a  post-nuptial  settlement  of 
such  amount  in  favor  of  tlie  wife,  and  there- 
fore sanctioned  by  law.  We  must  consider 
the  averments  of  the  petition  in  the  light  of 
the  contract,  which  is  the  basis  of  recovery, 
and  statements  of  the  petition  not  in  har- 
mony with  a  right  of  recovery  on  the  con- 
tract are  not  well  pleaded,  and  are  not  ad- 
mitted by  the  demurrer.  We  think  it  im- 
(Mrtant  to  first  settle  the  question,  for  what 
is  the  plaintiff  entitled  to  recover,  if  at  all? 
The  contract  Ls  decisive  of  this  question,  and 
i  for  the  purposes  of  the  demurrer  will  over- 
ride any  opposing  statements  of  the  petition. 
The  contract  recites  that  "Mr.  Miller  shall 
provide  for  the  necessary  expenses  of  the 
family,  and  shall,  in  addition  thereto,  pay 
Mrs.  Miller,  for  her  individual  use,  ;$200  (ler 
year,  payable  91f>.f  per  month,  in  advance, 
so  long  as  Mrs.  Miller  shall  faithfully  observe 
the  terms  and  conditions  of  their  contract." 
Whetever  may  have  induced  the  making  of 
thecontract,  one  thing  is  certain,— the  ground 
of  recovery  from  time  to  time  is^  Mthful 
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observance  of  the  contract.  If  payment  of ' 
the  amounts  is  enforced,  this  observance 
mnst  be  pleaded,  and,  if  denied,  it  must  be- 1 
come  a  matter  of  judicial  inquiry.  Now, 
looliing  to  the  contrsict,  we  And  tlmt  tlio 
plnintiS  has  agreed  to  do  just  wliat  is  de- 
manded by  her  marital  reiations  iind  is  es- 
sential to  domestic  felicity.  If  she  does  this, 
under  the  letter  of  her  contnict,  she  may  re- 1 
cover;  if  she  does  nut,  she  cannot  recover,  i 
Conceding,  for  the  purpose  of  this  branch  of 
the  case,  that  the  contract  is  supported  by  a 
consideration  independent  of  her  promise 
therein,  and  looking  exclusively  to  the  ques- 
tion, is  its  enforcement  against  public  pol- 
icy? we  may  properly  aak,  does  it  not  con- 
tain all  the  objectionable  features  of  a  con- 
tract, confessedly  wit!)  no  other  consideration 
than  a  promise  to  observe  marital  duties,  or, 
in  other  words,  to  do  what,  without  the  con- 
tract, the  law  required  iier  to  do?  Now,  if 
a  husband  and  wife,  without  any  domestic 
discord  to  serve  as  an  inducement  to  such  a 
contract,  should  make  an  agreement  that  the 
husband  should  pay  to  the  wife,  montlily,  a 
stated  sum,  merely  because  of  her  observance 
of  an  agreement  not  to  scold,  find  fault,  or 
get  angry,  and  to  use  every  means  in  her 
power  to  promote  peace  and  harmony,  and 
behave  respectfully  towards  her  husband, 
would  the  court,  upon  a  refusal  by  the  hus- 
band, compel  a  payment?  Wethink  nut,  nor 
do  wethink  counsel  would  seriously  contend, 
in  such  a  case,  that  it  should ;  for  the  reason 
that  judicial  inquiry  into  matters  of  that 
character,  between  husband  and  wife,  would 
be  fraught  with  irreparable  mischief,  and 
forbidden  by  sound  considerations  of  public 
policy. 

It  is  of  the  genius  of  our  laws,  as  well  as 
of  our  civilization,  that  matters  pertaining 
so  directly  and  exclusively  to  the  home,  and 
its  value  as  such,  and  which  are  so  generally 
susceptible  of  regulation  and  control  by  those 
influences  which  surround  it,  are  not  to  be- 
come matters  of  public  concern  or  Inquiry. 
This  thought  has  vindication  throughout  our 
system  of  jurisprudence.  The  marital  obli- 
gation of  liusband  and  wife  in  the  interest  of 
homes,  both  happy  and  useful,  have  a  higher 
and  stronger  inducement  than  mere  money 
consideration,  and  they  are  generally  of  a 
character  that  the  judgments  or  processes  of 
the  courts  cannot  materially  aid,  and  are 
clearly  so  in  the  case  we  have  supposed.  We 
are  not  referred  to,  nor  do  we  llnd,  a  case 
wherein  a  recovery  has  been  justified  on  a 
contract  of  this  character.  It  is  to  be  kept 
in  mind  that  public  policy  is  not  against  the 
payment  of  money,  if  it  is  done  voluntarily;  i 
but  the  evil  which  the  law  anticipates  arises 
from  the  enforcement  of  such  a  contract, 
which,  if  legal,  should  of  course  be  enforce- 
able. Now  the  inquiry  is,  keeping  in  view 
the  question  of  public  policy,  how  does  the 
case  at  bar  differ  from  tlie  supposed  case?  It 
is  said  in  argument  that  in  this  case  the  hus- 
band had  been  guilty  of  such  conduct  as  to 
justify  the  wife  in  leaving  him,  and  would 


have  been  entitled  to  a  separate  supjiort,  anil 
it  Wiis  because  of  this  contract  tlMt  shn  coi- 
s  -nted  to  live  witii  defendant,  and  that  tli^' 
amount  was  settled  upon  the  wife  in  pursu- 
ance of  the  agreement.  Stripped  of  the  con- 
ditions upon  which  payment  is  to  be  ma  li-, 
such  a  contract  might  not  be  questlune !. 
The  enforcement  of  tiiis  contra«-t  as  to  pay- 
ments involves  an  inquiry  into  ju  .t  th:>  facts- 
wliich  we  have  been  uiging  as  against  puli- 
lic  policy.  The  payments  are  to  be  mado 
"so  long  as  Mrs.  Miller  shall  faithfully  ob- 
serve the  terms  and  conditions  of  their  con- 
tract." If,  then,  slie  seeks  to  compel  pay- 
ment, she  must  do  so  by  averring  her  com- 
pliance in  general  terms,  and  the  husband 
may  answer,  putting  in  issue  the  facts,  and 
then  follows  tlie  inquiry  if  at  some  time  she 
did  not  scold  or  find  fault.  Was  she  not  at 
some  time  nngry?  Has  she  kept  the  family 
in  a  comfortable  condition?  Now,  as  before 
stated,  the  enforcement  of  this  contract  is 
just  as  dependent  upon  the  Inquiry  into  such 
facts  as  would  be  the  supposed  case,  and  ex- 
actly the  same  evil  consequences  flow  there- 
from. It  needs  no  argument  to  show  that 
such  inquiries  in  public  would  strike  at  tiie 
very  foundations  of  domestic  life  and  happi- 
ness. Public  policy  dictates  tliat  the  door  of 
such  inquiries  shall  be  closed;  that  paities 
sliall  not  contract  in  such  a  manner  as  to- 
make  such  inquiries  essential  to  their  en- 
forcement. What  element  could  be  intro- 
duced into  a  family  that  would  tend  more 
directly  to  breed  discord  than  tliis  contract? 
A  failure  to  pay  from  any  cause  not  her  fault 
renders  the  husband  liable  to  judgment,  anl 
this  from  month  to  month,  or  from  year  to 
year.  No  misfortune  frees  him  from  this 
obligation,  save  that  of  the  loss  or  miscon- 
duct of  his  wife,  in  the  very  nature  of 
things,  a  demand  for  such  a  payment  would 
engender  ill  feelings  and  provoke  complaints 
as  to  conduct  that  would  otherwise  pass  un- 
noticed, or  at  least  without  attention.  An 
effort  at  compulsory  payment  would  almost 
certainly  bring  before  tlie  courts  allegations 
of  misconduct,  baseil  upon  incidents  of  little 
moment,  to  be  magnified  or  belittled  in  the 
interest  of  success  in  court. 

Mr.  Bishop,  in  his  work  on  Contracts, 
speaking  of  the  enforcement  of  contracts  for 
services  by  the  wife  to  the  husband,  treats, 
in  part  only,  what  might  be  expected  on  th» 
trial  of  issues  of  fact  in  the  case  at  bar,  wlien 
he  says:  "If  the  wife  spends  an  afternoon  in 
visiting  her  mother,  instead  of  making  jellies, 
shall  the  husband  bring  her  into  court,  to 
determine  the  abatement  to  be  made  from  the 
sura  he  had  promised  her  fur  work  in  keeping; 
his  buarding-house?  Shall  tliere  be  a  lawsuit 
to  settle  the  allowance  for  tending  the  baby, 
which  is  partly  his  and  partly  hers?  If  her 
washing  is  sent  to  a  laundi'ess,  and  her 
clothes  had  been  soiled  in  part  in  doing  his 
work,  and  in  part  in  doing  her  own,  and  in 
part  in  tending  the  baby  of  both,  shall  the 
judge  of  a  court  be  employed  in  instructing 
the  jury  how  to  adjust  tlie.account  between 
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them?"  Section  948.  When  we  think  of  the 
thousand  occurrences  of  life  to  provoke  an 
unpleasant  word,  to  stimulate  anger,  or  a 
word  of  fanlt-flnding,  and  think  of  the  cir- 
cumstances in  domestic  life  from  which  they 
may  arise,  we  can  best  understand  the  char- 
acter of  the  inquiries  likely  to  arise  in  the 
enforcement  of  the  contract  in  the  caae  at 
bar.  That  which  should  be  a  sealed  book  of 
family  history  must  bo  op(>ned  for  public  in- 
spection and  inquiry.  The  luw,  except  in 
cases  of  necessity,  will  not  justify  it. 

The  cases  to  which  we  are  referred  by  ap- 
pellant are  unlike  this  as  to  their  facts.  The 
case  of  Adams  v.  Adams,  91  N.  Y.  381,  is 
where  a  suit  for  divorce  was  pending,  and 
the  suit  was  settled  and  dismissed  by  the 
plaintiff;  she  condoning  his  offense  of  adul- 
tery, and  returning  to  live  with  him,  he  giv- 
ing his  note  in  settlement.  The  note  was 
held  valid.  We  have  not  held  in  this  case 
that,  if  tlie  plaintiff  was  seeking  to  recover  on 
an  absolute  promise  to  pay  because  of  any 
consideration,  the  contract  would  not  be 
good,  nor  do  we  hold  that  it  would .  We  only 
say  nowtliat,  with  the  conditions  of  tliis  con- 
tract as  to  payments,  its  enforcement  is 
against  public  policy. 

2.  The  other  question  presented  by  the  de- 
murrer is  as  to  the  contract  having  for  its 
support  a  consideration.  With  our  holding 
on  the  other  branch  of  the  case.  It  is  not  nec- 
essary for  UB  to  determine  this,  and  we  do 
not.  In  our  treatment  of  the  case  we  have 
assumed,  for  the  purpose  of  argument,  that 
there  was  a  consideration  to  support  it. 
That  assumption  was  only  for  argument,  and 
is  not  to  be  taken  as  our  judgment  upon  the 
question.    Affirmed. 


Manning  et  al.  v.  ALasB. 
(Supreme  Court  of  Iowa.    June  6, 1889.) 

GUABANTT— EXTBKSION  OV  TlUB. 

1.  Defendant's  intestate  guarantied  any  bill  of 
eoods  one  I.  should  buy  of  pTaiutiffs,  not  to  exceed 
two.  Plaintiffs  filed  a  claim  against  his  estate  on 
a  note  of  L  for  ^9S.40  and  costs,  less  certain  cred- 
its, with  interest,  amounting  to  tS68.68.  They 
afterwards  filed  an  amended  claim  for  two  bills 
of  goods  sold  amounting  to  1591.80,  alleging  that 
the  note  was  given  for  said  bills,  and  that  the  dif- 
ference in  amounts  was  aocrued  interest  on  the 
bills.  Held  that,  by  the  amendment,  plaintiffs' 
claim  is  based  on  the  original  undertaking  of  the 
intestate,  and  not  on  the  note,  and  the  claim  will 
not  be  defeated  even  if  more  is  asked  than  on  the 
face  of  the  record  appears  to  be  due. 

3.  As  the  guaranty  contained  a  restriction  as 
to  tbe  amount,  but  none  in  other  respeots,  it  was 
competent  for  plaintiffs  to  sell  I.  on  suoh  terms  as 
to  time  of- payment  as  they  saw  fit 

8.  One  bUl  of  goods  dated  August  81, 1885,  con- 
tained the  following  statement:  "Terms,  net,  90 
days  from  Sept.  1. "    Also, 

( 4  per  cent,  off  10  days, 

"Tenn8-{8  <•      «       «  30  days, 

( net,  90  days  from  Sept.  1. " 

Tbe  second  bill,  dated  September  3, 1885,  had  a 
statement  as  follows:  "Terms,  Oct.  1. "    Also, 

^6  per  cent,  off  Oct.  1, 10  days, 
8  per  cent.   "   80  days, 
net,  four  months. " 
The  note  dated  December  15, 1885,  was  for  60  days 
from  date.    Held  that,  there  being  nothing  to 


show  when  said  accounts  matured,  there  was  no 
such  wrongful  extension  of  the  time  of  payment 
as  to  release  intestate  on  his  guaranty.  Beck,  J., 
dissenting. 

Appeal  from  district  court,  lilontgomery 
county;  A.  B.  Thobnkll,  Judge. 

Action  upon  a  claim  tiled  in  probate.  There 
was  a  demurrer  to  the  claim  as  presented,  a 
judgment  for  defendant,  and  plaintiffs  appeal. 

E.  F.  Greenlee,  C.  JS,  Richards,  and  E.  L. 
Burton,  for  appellants.  W.  H.  Kedmon  and 
S,  MoPherson,  for  appellee. 

Granoer,  J.  To  a  proper  understanding 
of  the  questions  involved  in  the  ease  it  will 
be  necessary  to  set  out  the  claim  as  originally 
filed,  with  the  amendment.  Tiiey  are  as 
follows:  "The  said  Manning.  Gushing  & 
Co.  claims  of  the  said  W.  S.  Alger,  as  admin- 
istrator of  said  estate,  the  sura  of  Ave  hundred 
and  ninety-six  ami  40-100  dollars,  as  per  the 
following  statement;  less  credits,  with  ten 
per  cent,  interest:  Dec.  15, 1885,  one  promis- 
sory note,  8'>i)6.40,  with  ten  per  cent,  inter- 
est from  date,  and  exchange,  copy  of  same 
hereto  iittached.  mnrked  'Exhibit  A,'  signed 
J.  T.  Ingman,  guarantied  by  D.  iS.  Huchanan 
in  writing,  copy  of  which  is  hereto  attached, 
marked  'Exhibit  B;'  also  copy  of  letter  an- 
nulling guaranty  attached,  marked  'Exhibit 
C.'  Balance  due  July  18,  1887,  »262.68." 
The  note  referred  to  in  the  foregoing  state- 
ment is  as  follows: 

"$596.40.  ViLLisoA,  Iowa,  Dec.  15. 1885. 
Sixty  days,  after  date  I  promise  to  pay  to 
Manning,  Gushing  &  Co.,  or  order,  tbe  sum 
of  live  hundred  ninety-six  and  40-lOU  dollars 
at  First  National  Bank,  Yillisca,  Iowa,  with 
exchange  and  collection,  value  received,  with 
interest  at  the  nite  of  ten  per  cent,  per  an- 
num from  date.  I  further  a<j:ree  to  pay  a 
reitsonable  attorney  fee  in  case  suit  is  brought 
on  this  note,  said  fee  to  be  taxed  up  as  part 
of  the  costs  of  suit.  It  is  also  agreed  that  a 
justice  of  the  peace  may  have  jurisdiction  to 
any  amount  not  exceeding  three  hundred  dol- 
lars. Due  February  15,  1886.  [Signed] 
J.  T.  Ingman." 

It  will  be  noticed  thai  the  claim  of  plain- 
tiffs is  for  goods  sold  to  one  J.  T.  Ingman, 
and  the  liability  of  the  defendant  estate  is 
based  upon  letters  by  defendant's  intestate  in 
these  words: 

"ViLLiscA,  July  22,  1885.  Meaa.  Man- 
ning, Cuahtng  &  Co.,  Ottumxva,  Iowa — 
Gentlemen:  If  you  will  ship  goods  to  J.  T. 
Ingman,  I  will  be  responsible  for  payment  of 
same  to  the  amount  of  six  hundred  (600) 
dollars.    D.  S.  Buchanan." 

"Ashland,  Ohio,  July  8,  1886.  Meas. 
Manning,  Gushing  <&  Co. :  Some  time  ago 
I  gave  your  man  a  guaranty  for  the  goods 
J.  T.  Ingman,  of  Yillisca,  was  buying  of 
you.  I  will  not  be  responsible  for  any  that 
are  shipped  to  him  after  this  date.  Not  that 
I  know  anything  at  all  detrimental  to  his 
credit,  but,  as  I  am  not  there  now,  I  do  not 
feel  that  I  can  do  so  any  longer,  as  it  is  no 
advantage  to  me  at  all  whether  he  buva  of 
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70a  or  not.  He  seems  to  be  having  a  good 
trade  from  accounts,  and  seems  to  be  getting 
along  better  than  many  otiiers  during  this 
close  time.  Hence,  if  you  wisli  to  ship  him 
goods  yon  can  do  so  at  your  own  option,  but 
you  are  the  only  house  that  I  guaruntied  the 
bills  to.  Yours,  respectfully,  D.  S.  Buch- 
anan." 

Afterwards  the  plaintiffs  Sled  an  amend- 
ment to  their  claim  as  follows:  "Come  now 
plaintiffs,  and,  as  an  amendment  to  their  pe- 
tition and  claim,  say  that  under  tlie  written 
guaranty  given  them  by  D.  S.  Buclianan,  de- 
ceased, they  sold,  shipped,  and  delivered  to 
J.  T.  Ingman,  at  Yillisca,  Iowa,  certain  goods 
and  merchandise,  as  set  out  in  two  itemized 
bills  hereto  attached,  marked  'Exhibits  D' 
and  'E,'  and  made  pait  hereof;  that  Sjiid 
goods  and  merchandise  were  so  sold  and 
shipped  to  said  Ingman  under  and  on  said 
written  guaranty,  copy  of  which  is  attached 
to  plaintiffs'  petition,  and  marked  'Exhibit 
B;'  that  said  goods  and  merchandise  aggre- 
gated the  sum  in  valueof  five  hundred  ninety- 
»ne  and  80-100  dollars;  that  said  goods  and 
merchandise  were  shipped  on  August  SI  and 
September  3,  1885;  that  afterwards,  to- wit, 
on  the  15th  day  of  December,  1885,  to  change 
bhe  form  of  said  indebtedness  from  that  of 
an  account  to  a  note,  said  J.  T.  Imtman  exe- 
cuted and  delivered  to  plaintiffs  herein  this 
promissory  note  of  that  date  for  five  hundred 
nin^'ty-six  and  40-100  dollars;  that  the  differ- 
ence between  the  amounts  of  said  two  bills 
and  the  face  of  said  noto  is  interest  accrued 
on  said  account  before  the  execution  and  de- 
livery of  said  noto,  thus  guarantied  by  said 
D.  S.  Buchanan,  deceased."  The  following 
exhibits  are  the  bills  of  accounts  referred  to 
in  the  amendment,  except  that  many  items 
are  omitted  as  not  important. 
"Exhibit  D. 

"  OmrMWA,  Iowa,  Aug.  31, 1885.  Mr.  J. 
T.  Ingman,  Villisoa,  lotoa:  Bought  of 
lianuing,  Cushing  &  Co.,  manufacturers, 
Sus.    Terms,  net,  \iO  days  from  Sept.  Ist. 


Case.  Stock  No. 
ISO.        205. 


2  Cases  Men's  Qrain  Boots. 
T.  S.  ft-10,  6-11,  $43,      - 

»  •  •  •  • 

>  •  •  •  « 

Ctg.  CD  16  o. 


<S4 


1  00 


$517  00 

"Exhibit  E. 

"Ottumwa,  Iowa,  Sept.  3,  1885.    Mr.  J. 

T.   Ingman,    Villinca,   Iowa:     Bought   of 

Manning,  Cushing  &  Co.,  manufacturers,  etc. 

Terms,  Oct.  1st. 

Case.  Stock  No.  Pairs. 
1  (^4.  34.       Wo's  8.  B.  Cb.  FoL 

8-7,  $1.50  -  $36 

•  •••••• 

•  •••••• 

Ctg.  .30 

$T4  80" 

At  the  head  of  Exhibit  D  are  these  words: 
I  4  per  cent,  off  ten  days, 

"Terms  ]  3  per  cent,  off  thirty  days, 
(  net,  90  days  from  Sept  1st." 


And  at  the  head  of  Exhibit  E  are  these  words: 
Oct.  1st. 

(  6  per  cent,  off  ten  days, 
"Terms  J  5  per  cent,  off  thirty  days, 

(  net,  four  months." 
To  the  claim,  as  amended,  the  defendant 
demurred,  assigning  three  grounds  which 
we  will  consider. 

1.  The  ground  first  presented  is,  that  the 
note  represents,  including  interest  eampd, 
an  amount  greater  than  the  value  of  the 
goods.  An  examination  of  the  record  shows, 
we  think,  that  this  claim,  as  against  the  de- 
fendant, is  not  based  on  the  note,  although 
the  claim  is  that  tlie  defendant's  liability  is 
measured  by  the  note.  Defendant's  intestate 
was  not  a  party  to  the  note.— that  is,  he 
never  signed  it, — and  the  note  as  to  him 
would  not  evidence  an  indebtedness;  and,  as 
we  understand,  the  note,  after  the  amend- 
ment, is  in  the  record  only  to  show  the  entire 
transaction.  Tlie  claim  21s  against  defendant 
is  only  upon  his  agreement  to  pay  for  the 
goods,  and  as  to  this  point  in  the  demurrer 
we  have  this  question:  If  more  is  claimed 
than  upon  the  face  of  the  record  appears  to 
be  due,  will  it  defeat  the  claim  ?  We  think 
not;  nor  do  we  think,  with  the  facts  as  thiis 
stated  appellee  would  controvert  the  ques- 
tion. Aa  we  understand,  the  position  of  ap- 
pellee is  grounded  upon  the  theory  that  it  is 
an  effort  to  claim  of  the  defendant  on  the 
note  with  the  record  as  it  was  before  amend- 
ment. Such  a  position  would  be  far  more 
tenable,  but  it  seems  to  have  been  the  pur- 
pose of  the  amendment  to  show,  independent 
of  the  note,  a  liability,  and  to  explain  the 
giving  of  the  note.  It  is  impossible  to  dis- 
cern any  other  purpose  or  motive  for  the 
amendment  than  to  state  facts  constituting 
the  liability  of  Buchanan  on  his  original  un- 
dertaking. 

2.  The  second  point  presents  the  question 
that  the  claim  seeks  to  hold  the  estate  by  rea- 
son of  a  guaranty,  and  that  by  the  note  the 
time  of  payment  was  extended  beyond  the 
time  lixed  for  payment  at  the  time  of  the 
purchase  of  the  goods.  This  question  haa 
received  most  attention  in  arguinent,  and  is 
certainly  the  doulitful  one  in  the  case.  It  is 
necessary  here  to  look  to  the  original  under- 
taking of  Buchanan  to  pay  for  the  goods. 
We  think  it  imports  an  absolute  undertaking 
to  pay  for  the  goods  bought  by  Ingman  an<l 
upon  such  legal  terms  as  might  be  agreed 
upon,  not,  however,  to  prevent  as  early  a 
payment  as  Buchanan  might  wish  to  make. 
The  letter  imposes  a  restri;jtiun  as  to  amount, 
and  the  im])osition  of  a  restriction  in  one  re- 
spect evinces  a  purpose  not  to  restrict  in 
other  respects.  With  this  undertiiking  by 
Buchanan  it  was  cum|>etent  for  the  plain- 
tiffs to  sell  Ingman,  and  make  terms  as  to 
time  of  payment  and  interest  upon  pay- 
ments deferred.  The  parlies  have  used  the 
word  "guaranty"  as  indicating  the  kind  of 
oblij^ation  assumed.  Whatever  technical  term 
may  be  erafiloyed  to  designate  the  contract 
is  u£  little  importance!,  as  the  coulract  it- 
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self  imports  an  absolute  responsibility  for 
payment.  It  is  likely  true  that  Buchanan, 
under  his  contract,  could  not  be  made  liable 
for  attorneys'  fees  in  case  of  suit,  for  they 
are  only  reooverable  in  case  of  contract  to 
pay  them,  and  it  may  be  true  that  the  estate 
is  in  no  sense  liable  on  the  note;  but,  as  we 
have  said,  the  state  of  the  record  shows  ttiat 
the  purpose  is  not  to  recover  by  virtue  of  a 
liability  on  the  note. 

The  legal  theory  of  the  plaintiffs  undoubt- 
edly was  that  tlie  amount  of  the  note  was  the 
measure  of  the  amount  to  be  recovered  of  de- 
fendant under  Buchanan's  agreement  to  pay. 
For  the  purpose  of  the  demurrer  it  makes  no 
difference  whether  this  position  is  correct  or 
not,  for,  if  any  amount  would  be  due,  con- 
ceding the  statements  of  the  claim  to  be  cor- 
rect, the  demurrer  cannot  be  sustained. 
The  only  effect  the  note  could  hnve  upon  the 
contract  as  to  Buchanan  would  be  to  post- 
pone the  time  in  which  payment  could  be 
enforced  as  against  Ingman,  and  it  must  be 
conceded  that  the  note  would  postpone  a 
right  of  action  for  the  debt  against  him  until 
its  maturity.  It  is  then  important  to  inquire 
what  the  original  agreement  was  between 
the  plaintiffs  and  Ingman  as  to  time  of  pay- 
ment, and  then  inquire  if  there  was  sucn  a 
change  in  the  time  of  payment  by  receiving 
the  note  as  to  discharge  Buchanan  from 
bis  undertaking  to  pay.  The  claim  of  ap- 
pellee is  that  the  statements  of  account  show 
the  agreed  time  for  payment  when  the  goods 
were  purchased.  The  record  discloses  no 
agreement  as  to  time  of  payment,  except 
such  as  may  be  known  from  these  statements 
of  accounts.  Taking  Exhibit  D  and  we  have 
as  follows: 

"Terms,  net,  90  days  from  Sept.  1st." 
Also, 

!4  per  cent,  off  ten  days, 
3  per  cent,  off  thirty  days, 
net,  90  days  from  Sept.  1st. " 
As  to  Exhibit  £  we  have — "  Terms,  Oct.  Ist. " 
Also, 

6  per  cent,  off  Oct.  1,  ten  days, 
"Terms  •  8  per  cent,  off  thii-ty  days, 

( net,  four  months." 
Counsel  in  argument  present  different 
views  as  to  the  legal  meaning  of  tliese  terms. 
As  to  Exhibit  D  the  members  of  the  court  are 
not  entirely  agreed,  but  a  majority  incline  to 
think  a  fair  rendering  is  that.  If  payment  is 
made  within  10  days,  there  should  be  a  deduc- 
tion of  4  per  cent,  from  purchase  price;  if 
within  30  days,  of  3  per  cent. ;  and,  after  90 
days  from  September  Ist,  no  deduction  what- 
ever. But  what  shall  be  done  if  payment  is 
made  after  the  30  days,  and  before  the  expira- 
tion of  the  90  days,  is  not  easily  understood. 
Undoubtedly  in  commercial  circles,  and  by 
the  parties,  these  terms  are  understood;  but 
they  have  no  fixed  meaning  in  law.  They 
ai  e  to  indicate  what  are  known  as  "  business" 
or  "trade  discounts, "  and  the  expressions  are 
little  knuwn  except  in  circles  of  trade.  Tak- 
ing Exhibit  Eand  we  are  still  more  confused; 
in  fact  we  are  unable  to  reach  anything  like ' 


a  satisfactory  conclusion.  If  we  shall  say 
that  the  account  wiis  due  October  Ist,  what 
importance  are  we  to  attach  to  the  provisions 
for  payment  in  30  days  or  four  months?  for. 
In  either  case,  it  would  reach  beyond  Octo- 
ber 1st,  the  account  being  September  3d. 
While  it  might  be  done.  It  seems  a  little 
strange,  at  the  time  of  extending  credit,  to 
hold  out  such  inducement  for  payment  after 
a  debt  is  due.  There  is  a  practical  consist- 
ency in  offering  such  inducement  for  pay- 
ment  before  the  claim  is  mature.  Whatever 
might  be  said  as  to  Exhibit  D,  we  think  it 
manifest  that  Exhibit  £  does  not,  as  a  matter 
of  law,  show  that  the  account  was  due  Oc- 
tober Ist,  and,  if  not  due  then,  the  record 
does  not  show  when  it  matured,  or  that  the 
giving  of  the  note  extended  the  time,  and  the 
point  urged  in  this  ground  of  the  demurrer 
is  tliat  the  time  of  payment  was  wrongfully 
extended. 

Our  holding  in  the  Orst  division  of  the 
opinion  that  the  note  is  not  necessarily  the 
basis  of  recovery  against  defendant  dis{'08es 
of  the  question  presented  by  the  third  ground 
of  the  demurrer.    Reversed. 

Beck,  .T.,  {dissenting.)  I.  The  plaintiffs 
Bfsek  to  recover  on  a  guaranty,  and  not  on  the 
ground  that  the  intestate  was  a  principal 
debtor.  I  need  not  inquire  as  to  the  effect 
of  the  letter  called  a  guaranty,  but,  as  it  is 
so  treated  and  called  by  plaintiffs,  we  will  re- 
gard it  as  having  tliat  effect. 

2.  The  claim  or  petition  clearly  shows  that 
the  indebtedness  was  extended  upon  sutfloient 
consideration.  The  "terms,"  as  set  out  in 
each  of  the  accounts,  show  tliat  the  note  was 
due  more  than  four  months  after  the  date  at 
which  the  accounts  were  payable.  But,  if 
this  fact  be  not  shown  by  the  words  of  the 
account  to  which  werefer,  the  accounts  were 
payable  upon  demand,  and,  of  course,  the 
note  extended  the  time  of  payment  until  the 
day  of  the  maturity  of  the  note.  It  is  a  rule 
that  the  extension- of  time  to  a  principal, 
upon  a  sufficient  consideration,  discharges 
his  surety.  Authorities  need  not  be  cited  to 
sustain  this  familiar  rule.  The  claim  or  pe- 
tition of  plaintiffs,  as  it  is  called,  shows  in  the 
plainest  terms  that  the  time  pf  the  ptayment 
of  the  debt  wiiicli  the  intestate  guarantied 
was,  upon  asufll>  lent  consideration,  extended, 
and  this  assent  thereto  ia  not  alleged,  nor  are 
other  facts  shown  which  would  defeat  his  re^  * 
lease  by  reason  of  the  extension  of  time  of 
payment.  Xlierefore,  upon  the  petition  or 
claim  as  amended,  there  could  liave  been  no 
recovery.  The  district  court,  therefore, 
rightly  sustained  the  demurrer.  In  my 
o)iinion  the  judgment  of  the  district  court 
ought  to  beaflirmed. 


Scott  e.  dncAoo,  M.  &  St.  P.  Bt.  Co. 

(Supreme  Court  of  Iowa.    June  7, 1889.) 
EiLi.iNO  Stock— Tender. 
1.  Defendant,  in  a  suit  for  damans  for  killfng 
pluiatiff '8  calvus  on  its  truck,  admitted  the  kiliiag. 


646 


NOBTHWESTERN  BEPORTER,  Vol.  42. 


(Iowa. 


aod  tendered  t60  in  payment  thereof.  Held,  that 
the  only  question  involved  was  the  value  of  the 
stock  killed,  and  a  charge  that  questions  as  to  the 
ownership  of  the  calves,  and  as  to  whether  they 
were  running  at  large  when  killed,  and  as  to  the 
service  of  statutory  notice  on  defendant,  were  at 
issue,  was  unnecessary. 

2.  An  instruction  that  if  the  calves  were  worth 
more  than  the  $00  tendered  the  jury  must  return 
a  verdict  for  doable  damages  was  equivalent  to  a 
charge  that  the  burden  of  proof  was  on  plaintiff  to 
show  such  value. 

8.  Where  exhibits  are  Introduced  on  trial  with- 
out objection,  it  is  too  late  to  make  the  objection 
on  appeal  that  copies  were  Introduced  In  evidence 
Instead  of  original  papers. 

Appeal  from  district  court,  Sioux  county; 
Scott  M.  Ladd,  Judge. 

This  is  an  action  for  the  recoTery  of  double 
the  value  of  four  calves,  the  property  of  the 
plaintiff,  which  it  is  alleged  were  killed  by 
one  of  the  defendant's  trains  while  operating 
its  road,  and  at  a  place  where  the  defendant 
bad  a  right  to  fence  its  right  of  way,  and  had 
failed  to  do  so.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  for  tbe  plaintiff. 
Defendant  appeals. 

Geo.  E.  Clark  and  Burton  Hanson,  for 
appellant.     William  Hutchinson,  for  appel 
lee. 

ROTHROCK,  J.  1.  The  petition  is  in  the 
usual  form,  and  it  is  averred  therein  that  the 
notice  in  writing  and  affidavit  required  by 
section  1289  of  the  Code  were  duly  served  on 
the  defendant,  and  judgment  was  demanded 
for  double  the  value  of  the  animals  killed. 
The  defendant  answered  the  petition  as  fol- 
lows: "Comes  now  the  defendant,  and,  for 
answer  to  the  petition  of  the  plaintiff  filed 
herein,  admits  that  it  is  a  corporation  own- 
ing and  operating  a  railway  as  stated  in  the 
plaintiff's  petition,  and  it  denies  euch  and 
every  other  allegation  in  said  petition  con- 
tained, except  as  hereinafter  admitted.  2X- 
vision  TtDo.  It  admits  that  on  or  about  the 
8th  day  of  August,  1887,  one  of  its  trains 
run  over  and  killed  the  property  described 
and  mentioned  in  plaintiff's  petition  at  a 
point  on  defendant's  line  of  railway  where  it 
had  the  right  to  fence,  bnt  failed  so  to  do. 
Defendant  further  says  that  on  or  about  the 
10th  day  of  September,  1887,  the  defendant 
offered  and  tendered  to  the  plaintiff,  for  and 
in  settlement  of  said  damiiges,  the  sum  of 
sixty  dollars,  which  was  the  full  and  fair 
market  value  of  the  stock  killed,  and  of  the 
'injury  done,  stated  and  referred  to  in  plain- 
tiff's petition.  And  defendant  now,  at  tbe 
time  of  answering,  brings  said  money  into 
court,  and  deposits  the  same  with  the  clerk 
in  continuance  of  its  said  tender.  Where- 
fore the  defendant  asks  that  tbe  plaintiff 
take  bis  sixty  dollars,  without  costs,  and 
that  defendant  be  allowed  to  go  hence." 
The  plaintiff  introduced  several  witnesses, 
who  testified  that  the  calves  were  of  the 
value  stated  in  the  petition.  The  defendant 
proved  the  tender  as  alleged,  and  a  number 
of  witnesses  testified  in  l>ebalf  of  the  defend- 
ant that  tbe  value  of  the  calves  did  not  ex- 
ceed the  amount  tendered. 


The  court,  in  presenting  the  question  to 
be  determined  by  the  jury,  did  not  set  out 
the  petition  and  answer.  The  instrnctions 
directed  the  jury  that  defendant  admitted 
that  it  killed  pluntiff's  calves  where  the  de- 
fendant bad  the  right  to  fence,  but  failed  to 
do  so,  and  the  only  question  submitted  was 
as  to  the  value  of  the  calves.  It  is  claimed 
in  behalf  of  appellant  that  the  court  should 
have  stated  to  the  jury  that  the  ownership  of 
theoalves,  their  character  and  value,  whether 
they  were  running  at  large  when  killed,  and 
whether  the  affidavit  and  notice  had  befti 
served  on  the  defendant,  were  in  issue.  The 
statement  of  these  questions  was  wholly  un- 
necessary. The  whole  record  shows  that  the 
only  disputed  question  in  the  case  was  the 
value  of  the  calves.  While  it  is  txue  the 
ownership  was  not  admitted  in  so  many 
words  in  the  answer,  yet  the  plea  of  tender 
was  in  law  an  admission  that  the  plaintiff 
was  tbe  owner  of  the  calr<-s,  and  that  be  was 
entitled  to  recover  $60  therefor. 

2.  It  is  further  claimed  that  the  court 
erred  in  failing  to  instruct  the  jury  that  tbe 
burden  of  proof  was  on  the  plaintiff  to  prove 
that  the  calves  were  worth  more  than  the 
anjpunt  of  the  tender.  The  jury  was  in- 
structed that,  if  the  calves  were  worth  more 
than  860,  they  should  return  a  verdict  for 
double  their  value.  This  was  equivalent  to 
an  instruction  that  it  must  be  found  by  a 
preponderance  of  the  evidence  that  the  value 
was  more  than  $60,  in  order  to  authorize  a 
verdict  for  double  damages.  The  question 
could  not  have  been  better  understood  by  tbe 
jury  by  the  use  of  the  words  "burden  of 
proof." 

3.  It  is  further  contended  that  the  court 
erred  in  taking  from  the  jury  tbe  issue  as  to 
whether  the  notice  and  affidavit  were  served 
on  the  defendant.  The  court  instructed  the 
jury  that  the  plaintiff  served  tbe  affidavit  and 
notice.  It  is  claimed  that  tliere  was  no  evi- 
dence that  such  service  was  made.  The 
plaintiff  attached  to  the  petition  copies  of  the 
affidavit  and  notice  and  return  of  the  service. 
These  exhibits  were  introiluced  in  evidence 
without  objection.  No  further  proof  was 
made.  It  is  claimed  that  the  papers  intro- 
duced in  evidence  were  mere  copies,  and  no 
evidence  whatever.  It  is  enough  to  s^iy  of 
this  objection  that,  when  the  plaintiff  offered 
the  exhibits  in  evidence,  defendant  should 
have  objected  thereto.  It  is  too  late  to  make 
the  objection  in  this  court  that  copies  were 
introduced  in  evidence  instead  of  original 
papers.     We  find  no  error.     Affirmed. 


PnwocK  V.  VooEHiHs  et  al. 
(Supreme  Court  of  Iowa.    June  7, 1899.) 

DOCUHBNTART  EVIDBNOB. 

1.  A  statement  of  account,  attached  as  an  ex- 
hibit to  a  depositioa  in  a  suit  to  set  aside  an  al- 
leged fraudulent  conveyance  of  land  and  subject 
it  to  a  judgment,  is  not  admissible  in  evidence  to 
show  an  indebtedness  to  plaintiff  at  the  time  of 
the  conveyance,  where  there  is  nothing  to  show 
whose  book-account  it  is  a  copy  of,  by  whom  it 
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was  kept,  when  the  entries  were  made,  nor  whether 
the  witness  believed  them  to  be  true. 

3.  In  such  case,  where  the  answer  denies  the 
debt  and  the  fraud,  until  the  plaintiff  has  proven 
both  such  facts  by  competent  testimony  It  la  not 
necessary  for  defendant  to  try  to  disprove  tbem. 

Appeal  from  district  court,  Cass  county; 
H.  E.  Deeuer,  Judge. 

March  4.  1882,  the  defendant  Henry  Yoor- 
tiies  was  the  owner  of  certain  lands  in  Cass 
county,  and  on  that  day  lie  conveyed  the 
same  to  his  son,  John  N.  Yoorliies.  Novem- 
ber 3,  1883,  John  N.  Voorhies  conveyed  the 
lands  to  Lucas  A.  Voorhies,  a  brother  of 
Henry.  April  11. 1885,  Lucas  A.  Voorhies 
conveyed  the  lands  to  Martha  E.  Allen. 
Henry,  John  N.,  and  Lucas  A.  Voorhies, and 
Martha  £.  Allen,  are  defendants  in  this  suit. 
April  14.  1885,  the  plalntift  recovered  in  the 
district  coui-t  of  Cass  county.  Iowa,  a  judg- 
ment against  the  defendant  Henry  Voorhies 
for  $17,735.28,  and  this  iictlon  is  to  set  aside 
Che  several  conveyances  above  set  forth  and 
subject  the  lands  to  the  payment  of  said 
judgment,  on  the  alleged  ground  of  their 
being  fraudulent  as  against  creditors.  In 
the  district  court  a  decree  was  entered  from 
which  both  parties  app(>al. 

L.  L.  Delano  and  J.  J.  Dolan,  for  plain- 
tiff. James  E.  Bruce  and  WiUard  <&  Wil- 
lard,  for  defendants. 

Granger,  J.    Tlie  conveyance  of  the  land 
by  Henry  Voorhies,  the  judgment  debtor  of 
the  plaintiff,  was  made  March  2,  1882,  and 
the  defendants  insist  that  the  case  affords  no 
proofs  upon  which  it  can  be  found  tliat  at 
that  time  Henry  Voorhies  was  indebted  to 
the  plaintiff.    If  defendants'  claim  in  this 
respect  is  supported  by  the  record,  it  is  of 
course  useless  to  consider  other  questions,  as 
onder  that  state  of  facts  the  plaintiff  could 
not  have  been  prejudiced  by  the  transfer. 
The  burden  is  with  the  plaintiff,  not  only  to 
show  the  fraudulent  transfers  of  the  land,  but 
that  at  the  time  he  whs  a  creditor  and  affect- 
ed thereby.    The  only  evidence  we  find  in 
the  record  in  any  manner  tending  to  show 
when  the  indebtedness  arose  is  that  of  the 
plaintiff,  and  the  judgment  record  in  Cass ' 
county.     The  judgment  in  Ciiss  county  is 
based  on  a  judgment  roll  from  New  Jersey,  | 
ehowing  that  the  evidence  of  indebtedness ' 
WHS  two  promissory  notes,  one  given  August  I 
27,  and  the  other  September  23,  1884.     The 
judgment  record  furnishes  no  evidence  of  | 
indebtedness  prior  to  August  27, 1884.    The 
testimony  of  the  plaintiff  is  brief,  and  is  to  i 
the  effect  that  his  individual  deiilings  with 
Henry  Voorhies  commenced  in  1881,  and  ex- 1 
tended  to  December  2, 1884.    He  says:  "Dur-| 
ing  the  years  1881  and  18S2  he  (Voorhies)! 
was  located   at  Pittsburg,   Fa.,   and  other! 
places,   and    bought    live-stock,   which    he ' 
shipped  to  me;  and  I  also  sold  on  commission 
for  him.    He  drew  drafts  on  me,  which  I 
accepted  and  paid  and  charged  to  him,  and 
would  then  credit  him  with  the  net  proceeds 
of  the  live-stock  sold.     The  stock  was  sold 
at  Jersey  City  and  White  House  Station,  N. 


J.  Henry  Voorhies'  indebtedness  began  in 
October,  1881,  and  included  transactions  to 
December  2,  1884,  as  per  statement  of  ac- 
count hereto  attached,  marked  •  Exhibit  A,' 
and  finally  culminated  in  the  judgment  I 
now  hold  against  him  in  Cass  county,  Iowa. 
He  allowed  notes  to  be  protested,  and  renew- 
als were  made  txova  time  to  time,  and  the 
old  notes  returned  to  bim."  Omitting  the 
"stiiteuient  of  account"  referred  to  In  testi- 
mony, and  there  is  nothing  on  which  a  find- 
ing can  reasonably  l>e  based  that  there  was 
an  indebtedness  in  March,  1882.  The  most 
that  can  be  said  is  that  Henry  Voorhies  was 
then  sending  to  plaintiff  live-stock  to  be  sold 
on  commission;  drawing  drafts  on  plaintiff, 
which  were  cliargred  to  him,  and  receiving 
credit  for  stock  received.  It  was  a  debit  and 
credit  account.  It  is  quite  evident  that  the 
statements  of  plaintiff  are  based  on  the  "state- 
ment of  account"  which  is  designated  as 
"Exhibit  A"  to  his  deposition.  Tlie  exhibit 
was  below  objected  to  as  incom  intent  and 
immaterial,  as  no  proper  foundation  had  been 
laid  and  it  was  not  a  proper  subject  of  book- 
account,  and  defendant  urges  such  objection 
here.  Exhibit  A,  as  it  appears  in  the  ab- 
stract, is  as  follows:  "Henry  Voorhies,  in 
account  with  J.  N.  Pidcock.  Statement  of 
account  commencing  October  14, 1881,  show- 
ing almost  daily  items  of  debit  for  '  drafts ' 
paid  to  'H.  Voorhies'  and  to  'F.  Hershey,' 
and  to  •  H.  V.,  per  P.  H.,'  and  •  H.  Voorhies* 
note  taken  up  at  bank  by  J.  N.  Pidcock, '  etc.. 
and  items  of  credit,  car  of  'sheep,'  < stock' 
from  'Chicago'  and  'Cincinnati,'  'Coving- 
ton,' and  other  places,  and  'H.  Voorhies' 
note,  given  in  settlement,'  etc.  Account 
shows  December  22,  1881,  the  first  'note 
given  by  H.  Voorhies  for  tlie  sum  of  $3,441.59, 
for  three  months,  in  settlement.'  This  note 
Is  credited  on  that  date,  and  is  again  entered 
on  debit  side  of  account  ■  March  29,  1882,  H. 
Voorhies'  note,  taken  up  at  bank  by  J.  N. 
Pidcock  $3,494.21,'  and  account  is  again 
credited  on  March  25,  1882,  with  a  note  of 
H.  Voorhies,  and  so  on,  showing  repeated 
entries  of  not&s  as  above,  at  different  times, 
and  entries  of  items  as  above  stated,  show- 
ing large  and  almost  daily  dealings  between 
the  parties  until  December  2,  1884,  when 
the  balance  due,  including  notes  from  H. 
Voorhies  to  J.  N.  Pidcock,  is  $6,384.87,  as 
shown  by  tlie  said  statement.  This  state- 
ment shows  that  on  February  18, 1882,  tliere 
was  due  plaintiff  $7,666.15,  besides  a  note 
given  by  Voorhies  to  the  bank,  which  was 
taken  up  by  the  plaintiff  March  29,  1882.  of 
$3,494.21."  There  is  nothing  in  the  record 
to  show  whose  book-account  this  exhibit  is  a 
copy  of,  by  whom  it  was  kept,  when  the  en- 
tries were  made  therein,  whether  or  not  they 
are  believed  to  be  true;  nor  is  there  any  com- 
pliance with  the  provisions  of  the  Code  for 
the  admission  in  evidence  of  a  book  of  ac- 
counts, even  if  the  book  itself  was  offered. 
There  is  no  proof  that  this  exhibit  is  a  cor- 
rect copy  of  any  book-entries,  or  that  it  is  in 
any  manner  connected  with  any  f act  or  trans- 
Digitized  by  VjOOQIC 
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action  to  give  it  value  as  evidence.  We  are 
not  advised  in  cU-giiment  upon  wluit  theory 
it  can  be  sustained  as  evidence.  Tiiera  is  a 
seeming  concession  in  argument  that  it  would 
not  be  admissible  to  es^blish  a  disputed  ac- 
count for  money  claimed  to  have  been  paid 
out,  and,  if  not  admissible  for  that,  we  do 
not  see  its  importance  to  the  issue  here. 
For  plaintiff  to  sustain  his  charge  of  fraud 
he  must  show  himself  a  creditor  of  the  de- 
fendant in  March,  1882,  and  tlie  fact  is  not 
susceptible  of  proof  by  evidence  less  direct 
and  convincing  than  would  justify  a  recovery 
for  the  debt,  waiving  the  statutory  require- 
ments for  the  admission  of  books  of  account 
in  evidence,  and  this  paper  has  no  such  iden- 
tification as  would  justify  its  admission  to  es- 
tablish any  fact  in  legal  proceedings.  Plain- 
tiff urges  tliat  Henry  Yoorhies  does  not  de- 
ny that  the  plaintiff  advanced  these  sums  of 
money,  or  tliat  he  is  entitled  to  credits  other 
than  those  shown  in  the  statement.  This  is 
hardly  sustained  by  the  record.  The  answer 
generally,  and  also  specitically,  denies  theaid- 
vancements  of  the  money  as  claimed  by 
plaintiff,  and  denies  the  fraud.  If  tlie  argu- 
ment has  reference  to  tlie  testimony  of  Henry 
Yoorhies,  it  is  sufficient  to  say  that  no  sucli 
denial  was  necessary  till  tliere  was  compe- 
tent proof  to  show  the  fact.  It  was  nut  for 
him  to  disprove,  but  for  plaintiff  to  prove, 
the  frand.  As  the  exhibit  is  so  clearly  in- 
admissible on  the  ground  of  there  being  no 
foundation  for  its  admission,  it  is  unnecessa- 
ry for  ns  to  pass  upon  the  point  urged,  of 
the  facts  not  Iteing  proper  subjects  of  book- 
account.  With  the  failure  of  proofs  to  show 
an  indebtedness  at  the  time  of  the  transfer  of 
the  land  by  Henry  Voorhies  to  his  son,  John 
N.  Voorhies,  it  is  not  necessary  to  consider 
other  questions  argued,  and  a  judgment  should 
be  entered  dismissing  plaintiff's  petition  as 
without  merit.  On  plaintiff's  appeal  the 
judgment  ix  affirmed;  on  defendants'  appeal 
it  is  reversed. 


MoECKLY  t>.  Gorton  et  at. 
{Supreme  Court  of  Iowa.  June  7, 1889.) 
Baxk-Cbbck^-Considxratioh. 
Plaintilt  gave  to  defendant  O.  a  note  tor  $600  on 
an  agreement  by  him  not  to  prosecute  plaintiff  for 
perjury  alleged  to  have  been  committed  by  him  in 
a  suit  In  which  G.  was  a  party.  Plaintiff  after- 
wards gave  a  check  in  exohange  for  the  note, 
which  was  transferred  to  G.'s  wife.  Plaintiff 
sued  to  enjoin  the  transfer  or  collection  of  the 
note,  alleging  that  he  was  not  guilty  of  the  perjury, 
and  that  the  not«8nd  checic  were  given  for  an  ille- 
gal consideration.  Defendants  demurred.  Held 
that,  as  the  demurrer  admitted  plaintiff  was  not 
guilty,  both  the  note  and  the  check  given  in  ex- 
change therefor  were  without  consideration  and 
void,  and,  G.'s  wife  having  given  no  consideration 
for  either,  they  were  void,  in  her  bands;  and  the 
demurrer  was  properly  overruled. 

Appeid  from  district  court,  Polk  county. 
Marcus  Kavenaoh,  Jr.,  Judge. 

This  is  an  action  in  eq^iity,  by  which  the 
plaintiff  demands  that  the  defendants  be  en- 
joined from  transferring,  selling,  or  in  any 
manner  disposing  of  a  certain  money  order 


bank-check,  and  for  a  decree  declaring  saiil 
clieciv  to  be  null  and  void,  and  canceling  the 
same.  There  was  a  demurrer  to  the  (>etition, 
which  was  overruled,  and  a  decree  was  en- 
tered as  prayed.    The  defendants  appeal. 

N.  B.  Raymond,  for  appellants.    C.  P. 
Holmes,  for  appellee. 

BOTHROCK,  J.  The  petition  is  in  these 
words:  "The  plaintiff  states:  (1)  That  here- 
tofore, to-wit,  on  or  about  the  27th  day  of 
November,  1886,  this  plaintiff,  at  the  request 
of  one  Julius  A.  Kuntz,  a  justice  of  the 
peace  and  mayor  of  Polk  City«  Iowa,  went  to 
his  (said  Kuntz')  oflSoe,  and  there  met  said 
Kuntz  and  the  defendant  Wm.  Gorton,  at 
which  time  and  place  said  defendant  accused 
this  plaintiff  of  having  committed  the  crime 
of  perjury  in  the  evidence  given  by  him  as  a 
witness  upon  the  trial  of  the  cause  of  Geo. 
W.  Miles  against  said  Wm.  Gk>rton,  before 
C.  P.  Holmes,  a  referee  appointed  to  hear 
and  determine  said  cause  by  the  circuit  court 
of  Iowa,  in  and  for  Polk  county,  in  wliicb 
court  said  cause  was  pending;  and  ^id  Gor- 
ton, at  said  time  and  place,  further  stated 
that,  by  reason  of  said  perjury  and  false 
swearing  of  which  he  accused  this  plaintiff,, 
he  (said  Gorton)  had  lost  the  sum  of  live  hun- 
dred dollars,  and  that,  unless  this  plaintiff 
paid  him  (said  Gorton)  said  sum  of  five  hun- 
dred dollars,  or  gave  him  his  promissory  note 
therefor,  said  Grorton  would,  on  the  fallowing 
Monday  morning,  go  before  the  grand  jury 
of  Polk  county,  Iowa,  and  cause  this  plain- 
tiff to  be  indicted  for  the  crime  of  perjury. 
(2)  That  plaintiff,  relying  npon  said  Gor- 
ton's promise  not  to  take  any  action  in  regaixi 
thereto,  did  execute  and  deliver  to  said  Wm. 
Gorton  his  promlseory  note  for  the  sum  of 
two  hundred  and  fifty  dollars,  payable  to  the 
order  of  the  wifeof  said  Gorton,  the  defendant 
Mary  D.  Gorton.  (3)  That  no  consideration 
for  said  note  passed  from  either  said  Wm.  Gor- 
ton or  said  Mary  D.  Gorton  to  this  plaintiff, 
and  that  it  was  executed  and  delivered  by  this 
plaintiff  for  no  purpose  or  consideration  what- 
ever, except  to  avoid  being  criminally  pros- 
ecuted on  a  charge  of  whicli  he  was  not  guilty 
as  aforesaid.  (4)  That  plaintiff  was  feitrful 
that  said  defendant  would  transfer  said  note 
to  an  innocent  purchaser,  who  would  have 
the  legal  right  to  enforce  collection  thereof 
against  this  plaintiff,  and  believing  that  his 
clieck,  drawn  upon  a  bank  where  he  had  no 
funds,  would  nut  be  negotiable,  lie  did,  un- 
der the  advice  of  said  Kuntz,  draw  his  ch«H:k 
on  the  Des  Moines  Savings  Bank  for  the  sum 
of  two  hundred  and  fifty  dollars,  payable  to 
said  Mary  D.  Gorton,  and  delivered  the  same 
to  said  Kuntz,  who  soon  after  returned  to 
tim  plaintiff  said  note.  (5)  That  he  is  un- 
able to  state  whether  said  check  is  payable  to 
saiti  Mary  D.  Gorton,  or  order,  or  bearer,  but 
he  avers  that,  according  to  his  best  reoollec- 
tlon,  it  is  negotiable,  (ti)  That  the  only  con- 
sideration for  said  check  was  the  surrender  of 
said  note.  (7)  That  neither  Mary  D.  Gorton 
nor  Wm.  Gorton  are  financially  responsible. 
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KDd,  should  they  transfer  the  said  check  to 
au  innocent  bolder,  plaintiff  would  be  with- 
out remedy.  Whererore,  plaintiff  asks  that 
a  writ  of  injunction  may  issue  restraining 
said  Mary  D.  Gorton  and  said  Wni.  Gurton 
from  trnnsfierring,  selliiiK.  or  In  any  manner 
disposing  of  said  check,  <v  allowing  it  to  pass 
from  their  possession;  and  that,  upon  the 
final  iiearing  of  this  cause,  said  check  be  de- 
creed to  be  null,  void,  and  canceled;  tliat  de- 
fendants be  ordered  to  surrender  the  same 
for  oincellatlou;  and  said  injunction  be  made 
perpetual;  that  plaiutiff  recover  bis  costs, 
and  have  such  other  and  further  relief  and 
remedy  as  may  be  just  and  equitable."  The 
demurrer  was  upon  tlie  ground  that  the  facts 
stated  in  the  petition  dunotentitle  the  plaintiff 
to  the  relief  demanded.  Counsel  for  appel- 
lants contends  tliat  the  note  was  a  valid  con- 
tract, because  the  promise  of  Willie^  Gorton 
to  refrain  from  instituting  criminal  proceed- 
ings for  the  perjury  was  not  an  illegal  coiosid- 
eralion.  It  is  further  claimed  that  the  par- 
ties to  the  transaction  were  in  pari  delicto, 
and  neither  is  entitled  to  the  aid  of  a  court  to 
prevent  its  enforcement.  Wliatever  may  be 
thought  of  the  above  propositions  of  law  con- 
tended for  by  counsel,  tliey  can  have  no  ap- 
plication in  this  case,  because  it  appears  from 
the  averments  of  the  petition  that  the  plain- 
tiff herein  was  not  guilty  of  the  perjury  of 
which  he  was  accused.  This  being  conced- 
ed by  the  demurrer,  the  note  was  without 
any  consideration  whatever,  and  was  abso- 
lotely  void  as  between  the  parties  thereto. 
It  waa  executed  to  avoid  a  criminal  prosecu- 
tion upon  a  cliarge  of  which  the  maker  of  the 
note  was  not  guilty.  And  the  bauk-check 
given  in  exchange  for  the  note  was  a  mere 
change  of  the  form  of  the  void  obligation. 
No  new  rights  accrued  by  the  exdiunge; 
and,  Mary  Gorton  having  given  no  consider- 
ation for  either  the  note  or  the  'check,  they 
are  as  invalid  in  her  hands  as  they  wonld 
have  been  If  made  payable  to  William  Gor- 
ton. We  think  the  demurrer  was  properly 
orerruled.    Affirmed. 


Foster  o.  Ueid  et  al. 
(Supreme  Court  of  lown.    June  7, 1889.) 

RlQBTS  OF  Sl-BTBNANTS. 

1.  Where  subtensnts  know  that  their  lessor  Is  a 
tenant,  ther  are  chargeable  with  knowledge  of  the 
terms  of  his  lease,  and,  where  it  gives  the  land- 
lord a  lien  for  rent  on  the  crops,  those  grown  by 
them  on  the  leased  premises  are  subject  thereto. 

3.  In  a  suit  to  enforce  such  a  lien,  where  the 
subtenants  allege  that  nothing  was  due  by  their 
lessor  for  rent,  and  that  the  suit  is  collusive  and 
fraudulent,  the  burden  is  on  them  to  establish  the 
fact 

Appeal  fi-oro  district  court.  Page  county; 
Georme  Cahson,  Judge. 

This  action  was  commenced  by  M.  L.  Fos- 
ter to  recover  rent  due  from  her  tenant,  G. 
W.  Criner.  and  to  enforce  a  landlord's  lien 
therefor.  Judgment  by  default  was  ren- 
dered in  favor  at  plaintiff,  and  against  Criner 
on  the  13th  -day  of  November,  1887.    The 


j  property  in  question,  to- wit,  all  corn  on  the 
leased  premises,  was  seized  under  a  writ  of 
attachment  In  favor  of  plaintiff  on  the  13th 
day  of  October,  1887,  and  a  special  execution 
was  issued  to  satisfy  tlie  judgment.  On  the 
.  19th  day  of  December,  1887,  Reid  k  Gard- 
,  ner  filed  their  petition  of  intervention, 
claiming  a  part  of  the  corn  levied  upon.  A 
trial  was  had  on  the  issues  raised  by  the  peti- 
tion of  intervention.  After  the  evidence 
was  fully  submitted,  the  conri;  instructed  the 
jury  to  return  a  verdict  for  plaintiff,  and  a 
verdict  and  judgment  were  rendered  in  her 
favor.    Intervenors  aiipenl. 

Jos.  McCahe,  for  appellants.  C.  8  Kee- 
nan,  for  appellee. 

Robinson,  J.  Appellants  were  subten- 
ants of  Criner,  as  to  a  portion  of  the  prem- 
ises lease<I  to  him  for  the  year  1887.  They 
knew  that  ho  held  the  premises  undera  lease 
from  plaintiff,  bat  claim  to  have  been  igno- 
rant of  its  terms.  That  lease  was  for  the 
term  of  four  years  from  the  1st  day  of 
March,  1885,  and  provided  that  Criner  shonld 
pay  a  rental  of  #200  <m  the  Ist  day  of  March 
of  each  year.  It  alno  provided  that  the 
premises  leased  shonld  not  be  .sublet,  neither 
in  wliole  nor  in  part,  without  the  written 
consent  of  lessor,  and  that  she  shonld  have  a 
"lien  for  rent  at  any  time  remaining  unpaid" 
upon  certain  personal  properly  of  Criner, 
and  upon  all  "crops  to  be  grown." 

1.  Appellants  claim  that  the  proof  does 
not  show  that  plaintiff  is  entitled  to  the  com 
in  controversy.  The  lease  irora  plaintiff  to 
Criner  was  proven,  and  admitted  in  evi- 
dence. The  judgment  against  Criner  was 
prima  facie  evidence  of  the  amount  due 
thereon,  and  was  not  in  any  manner  at- 
tached. Intervener,  having  knowledge  tliat 
their  lessur  was  a  tenant  of  plaintiff,  were 
chargeable  with  knowledge  of  the  terms  by 
which  he  held,  and  are  bound  by  them. 
Crlner's  lea.«e  gave  to  plaintiff  a  lien  upon 
crops  grown  upon  the  leased  premises  "for 
rent  at  any  time  remaining  unpaid."  Peja- 
vary  v.  Broesch,  52  lowo,  88,  2  N.  W.  Rep. 
963. 

2.  The  petition  of  intervention  alleges 
that  nothing  was  due  to  plaintiff  from  Criner; 
that  any  imlebtedness  which  had  existed  had 
been  paid ;  and  that  the  action  agiiinst  Criner 
was  prosecuted  tlirough  collusion  between 
him  and  plaintiff  to  defraud  bis  creditors, 
and  to  wrongfully  appropriate  the  property 
of  int'-rvenor.  The  bnrden  tif  proof  as  to 
these  allegations  was  upon  intervenors,  but 
they  fail  to  sustain-  them  by  evidence  sufH- 
cient  to  authorize  the  court  <io  submit  the  i.s- 
sties  tliey  tendered  to  the  jury.  The  corn  in 
conlroveray  was  raised  upon  the  leased  prem- 
ises; and  by  the  terms  of  the  lease  to  Criner 
is  subject  to  a  lien  for  the  unpaid  rent.  In- 
tervenors failed  to  intro<ltice  evidence  which 
even  tended  to  show  that  it  was  exempt  from 
such  lien,  and  the  action  of  the  -court  in  di- 
recting a  verdict  for  tiiepliiintiff  was  correct. 
Its  judgment  is  therefore  affirmed. 
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Wbloh  v.  Tatebner. 
(Supreme  Court  of  Iowa.    June  7, 1889.) 
Thiai/— Verdict— MisooxDucT  of  Jury. 
It  is  sufficient  retison  for  setting  aside  a  verdict 
that  a  person  other  than  a  juror  slept  in  the  room 
with  the  jury  pending  the  trial,  and  made  state- 
ments to  one  or  more  of  them  reflecting  on  the 
character  of  the  party  against  whom  the  verdict 
was  subsequently  rendered. 

Appeal  from  district  court.  Page  county; 
A.  B.  TnoiiNEi,L,  Judge. 

Action  to  recover  damages  for  a  malicious 
proBPcution.  There  was  a  verdict  for  de- 
fendant, wbicl)  was  set  aside,  and  a  new 
trial  ordered  on  the  ground  of  misconduct  of 
jurors  while  considering  the  case.  Defend- 
ant appeals. 

9.  B.  Jennings  and  James  McCabe,  for 
appellant.  W.  P.  Hepburn  and  F.  K.  Stook- 
ton,  for  appellee. 

Beck,  J.  1.  The  alleged  misconduct  of 
jurors  consisted  in  conversations  bad  by  the 
misbehaving  jurors  with  a  person  other  than 
a  juror  in  regard  to  the  character  of  the 
plaintiff,  and  in  receiving  information  tend- 
ing to  affect  prejudicially  plaintiff's  credibiU 
ity.  The  defendant  filed  affidavits  contra- 
dicting to  some  extent  the  affidavits  filed  by 
plaintiff  by  showing  that  the  conversations 
were  not  the  same  as  is  staled  in  plaintiff's 
affidavits.  It  is  not  shown  that  the  con ver- 
sations  were  not  had;  indeed,  they  are  ad- 
mitted, but  it  is  claimed  that  they  did  not  go 
to  the  extent  set  out  in  plaintiff's  affidavits. 
If  we  regard  defendant's  affidavits  as  pre- 
senting correctly  the  facts,  we  are  of  the 
opinion  that  the  district  court  was  authorized 
thereon  to  set  aside  the  verdict.  These  af- 
fidavits show  that  one,  who  we  understand 
was  not  a  member  of  the  jury,  slept  in  tlie 
same  room  with  the  jurors,  and  had  conver- 
sations with  one  or  two  of  the  jurors,  in 
which  he  made  statements  reflecting  upon 
the  character  of  the  plaintiff.  The  state- 
ments were  calculated  to  impair  confidence 
in  the  plaintiff. 

2.  Upon  the  showing  made  by  defendant 
we  think  the  district  court  rightly  set  aside 
the  verdict.  Jurors  ought  not  to  permit  con- 
versations of  this  character  to  be  had  with 
them,  and  in  permitting  them  they  violate 
their  duty.  Jurors  must  be  kept  free  from 
all  possible  influences.  When  exposed  thereto 
it  will  not  do  to  inquire  into  the  probability 
as  to  the  extent  of  tliese  influences  and  their 
effect  upon  the  verdict.  There  is  no  safety 
except  in  setting  aside  the  verdict  in  a  csise 
wiiere  acts  and  conversations  are  shown 
which  could  have  influenced  the  jury.  See 
Stafford  v.  Oskaloosa,  57  Iowa,  748,  11  N. 
W.  Bep.  668. 

3.  Considering  the  case  upon  the  whole  evi- 
dence we  surely  cannot  reverse  the  decision 
of  the  court  below.  We  cannot  hold  that  the 
district  court  abused  its  discretion,  and  so 
found  against  the  evidence  as  to  demand  our 
interference  under  the  familiar  rules  which 
prevail  in  this  court  applicable  to  cases  of 


this  character.  It  is  our  opinion  that  the  de- 
cision of  the  district  court  appealed  from 
ought  to  be  affirmed. 


CoooESHAi.]:.  et  al.  v.  Citt  of  Des  Moikes 
et  al. 
(Supreme  Court  of  Ifiwa,    June  8,  1889.) 
On  petition  for  rehearing.    Former  opin- 
ion. 41  N.  W.  Kep.  617. 

Per  CiTRiAH.  The  petition  for  a  rehear- 
ing of  the  aiwve  cause  iiaving  been  submit- 
ted to  this  court,  after  duly  considering  thp 
same  we  see  no  good  reason  for  modifying 
the  opinion  already  filed.  The  petition  for  a 
rehearing  is  for  the  most  part  based  upon 
considerations  not  presented  upon  the  origi- 
nal submission.  It  is  proper,  however,  to 
say  that  the  decree  in  this  case  should  limit 
the  operation  of  the  injunction  to  the  assess- 
ment and  levy,  which  are  held  to  be  void  in 
the  foregoing  opinion,  and  to  them  only.  It 
is  not  intended  by  the  opinion  to  affect  any 
other  rights  which  the  contractor  or  the  city 
may  have  to  enforce  payment  for  the  paving, 
if  they  have  any  such  rights,  a  question 
which  we  do  not  now  determine. 


Jackson  «.  Ciiizum.  Treasurer. 
(Supreme  Court  of  Iowa.    June  7, 1889.) 
Taxation— AssKssuBNT—EQUiUJZATiost. 
At  the  time  of  listing  plaintiff's  property  for 

taxation,  plaintiff  claimed  that  certain  bank-stoclc 
he  owned  should  not  be  assessed,  but  should  be 
offset  by  a  debt  due  the  bank.  The  assessor  re- 
fused to  do  this,  but  "consented  to  and  did  report 
to  the  board  of  equalization, "  who  ordered  him  to 
place  it  on  his  books  for  taxation.  Held,  that  this 
was  no  "raising"  of  plaintiff's  assessment,  requir- 
ing the  notice  as  provided  in  McClain's  Ann.  Code 
Iowa,  §  1311,  to  be  given  when  the  board  of  equali- 
zation decides  to  raise  the  assessment  of  any  per- 
son. 

Appeal  from  district  court.  Cass  connty; 
C.  F.  LooFBouROW,  Judge. 

Action  to  enjoin  the  collection  of  certain 
taxes.  There  was  a  judgment  for  defend- 
ant, and  the  plaintiff  appeals. 

R.  C.  Phelps,  for  appellant.  John  W. 
Scott,  for  appellee. 

Granger,  J.  The  cause  is  submitted  on 
the  following  agreed  statement  of  facts:  "It 
is  agreed  that  in  the  years  1886  and  1887  the 
plaintiff  was  a  citizen  and  a  resident  of  the 
incorporated  town  of  Griswold,  in  Cass 
county.  lowii,  and  that  during  the  same  time 
the  defendant  whs  and  is  treasurer  of  said 
conntvi;  that  plaintiff  was  then  the  owner  of 
twenty -seven  hundred  dollars  (92,700)  in 
bank-stuck;  that  plaintiff's  personal  property 
in  said  town  of  Griswold.  in  the  year  18i>6, 
nut  including  said  t>ank-stock.  was  asses-sed 
unto  the  plaintiff,  the  said  bank-stock  being 
claimed  to  be  set  off  by  the  plaintiff  against 
the  plaintiff's  indebtedness,  which  the  as- 
sessor declined  to  allow,  but  consented  to 
and  did  report  to  the  l)oard  of  equalization. 
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and  the  council  of  said  town  of  Griswold, 
acting  open  the  assessment  of  plaintiff's  said 
property,  ordered  and  directed  that  the  said 
assessor  cliange  said  assessment  books  by  in- 
creasing the  assessment  of  plaintiff's  prop- 
erty ($2,700)  twenty-seven  hundred  dollars, 
being  the  banlc-stock  before  mentioned,  which 
change  was  entered  by  the  assessor  on  the 
books,  and  thereupon  the  assessor  returned 
liis  suid  assessment  books,  so  changed,  to  the 
county  auditor  as  by  law  required;  no  notice 
of  said  change  in  plaintiff's  assessment  was 
posted,  as  provided  by  law;  that  plaintiff 
was  served  with  a  notice  attached,  on  June 
17, 1886,  and  as  stated  in  defendant's  an- 
swer, to  appear  before  the  board  as  stated  iu 
the  notice,  at  meeting  on  June  25,  1886,  and 
that  action  was  taken  by  the  board  on  plain- 
tiff's said  assessment,  as  in  shown  by  the 
minutes  of  the  meetings  of  June  15  and  25, 
1886,  and  hereto  attached,  and  as  stated  in 
defendant's  answer  and  amendment;  that  no 
notice  of  the  change,  alteration,  and  increase 
in  plaintiff's  said  assessment,  of  any  kind 
whatsoever,  was  ever  posted  or  served,  ex- 
cept the  said  notice  personally  served  on  the 
plaintiff  on  June  17,  1886;  that  at  the  meet- 
ing of  June  25, 1886,  the  plaintiff  personally 
appeared  and  asked  said  t>oard  of  equaliza- 
tion to  offset  in  his  aasessinent  the  twenty- 
seven  hundred  dollars  ($2,700)  indebtedness 
exceeding  that  amount,  adducing  Iiis  proof 
thereof,  but  said  board,  as  a  final  action 
thereof,  refused  said  prayer,  as  is  shown  by 
the  minutes  of  the  meetings  that  tlie  defend- 
ant, as  treiisurer  of  said  county,  has  and  is 
holding  the  tax-list  with  said  assessment  of 
twenty-seven  hundred  dollars,  ($2,700,)  so 
made  against  the  plaintiff,  for  the  collection 
of  the  taxes  thereon,  and  for  tlie  purpose  of 
making  the  collection,  and  refused  to  reduce 
the  same  in  such  sum,  or  to  strike  the  sum 
out,  although  asked  to  do  so  by  the  plaintiff 
before  bringing  this  action." 

The  theory  on  which  the  assessment  is 
claimed  to  be  illegal  is  that  the  action  of  the 
board  at  its  adjourned  meeting,  June  25th, 
was  without  jurisdiction,  and  hence  void. 
If  we  concede  the  legal  proposition,  it  does 
not  avoid  the  legality  of  the  assessment  in 
this  case.  From  the  agreed  statement  we 
gather  in  brief  these  facts:  That  at  the  time 
of  listing  the  plaintiff's  property  by  the  as- 
sessor, after  listing  his  other  personal  prop- 
erty the  bank  stock  in  question  was  men- 
tioned, and  the  plaintiff  claimed  that  it 
should  be  offset  against  bis  indebtedness, 
which  the  assessor  refused  to  do.  The 
agreed  statement  says  the  assessor  "con- 
sented to  and  did  report  to  the  board  of 
equalization."  The  proper  inference  from 
the  agreed  fact  is  that  the  assessor  consented 
to  and  did  make  the  report  to  tlie  board  of 
equalization  at  the  request  of  the  plaintiff, 
and  we  understand  that  in  omitting  to  then 
note  the  property  on  his  book,  and  in  report- 
ing the  facts  to  the  board,  the  assessor  was 
acting  for  the  plaintiff.  Tlie  agreed  state- 
ment shows  that  the  assessor  did  not  accept 


the  view  that  the  property  should  be  offset, 
and  that  he  "consented"  to  report  the  facts. 
Upon  making  the  report  the  board  refused  to 
allow  the  offset,  and  ordered  the  assessor  to 
place  the  bank-stock  on  his  book,  which  was 
done.  A  question  to  be  determined  in  the 
case  is,  was  this  act  of  the  board  a  raising  of 
the  plaintiff's  assessment,  within  the  mean- 
ing of  section  3,  c.  109,  Acts  18th  Gen. 
Assem,?  See  McClain's  Ann.  Code,  §  1311. 
The  section  la  as  follows:  "At  the  first 
meeting  of  the  board  of  equaliiuition  of  any 
township,  town,  or  city,  they  shall  decide 
what  assessment  should  in  their  opinion  be 
raised,  and  make  an  alphabetical  list  of  the 
names  of  the  individuals  whose  assessment 
it  is  proj)Osed  to  rai^^e,  and  post  a  copy  of  the 
same  in  a  conspicuous  plai-e  in  the  office  or 
place  of  meeting  of  said  board,  and  also  in 
each  posi-offlce  located  in  said  township, 
town,  or  city,  and  the  board  shall,  if  in  their 
opinion  some  assessments  should  be  raised, 
hold  an  adjourned  meeting,  with  at  least 
one  week  intervening  after  posting  said  no- 
tices, before  Qnal  action  thereon,  which  no- 
tices shall  state  the  time  and  place  of  hold- 
ing such  adjourned  meeting." 

If  the  act  of  the  board  in  ordering  the  as- 
sessor to  place  the  bank-stock  on  his  book 
was  a  raising  of  the  assessment  under  the 
provisions  of  such  section,  then  it  was  the 
duty  of  the  l>oard  to  further  comply  with  the 
section  as  to  notice.  If  it  was  not  sucli  a 
raising  of  the  assessment,  no  notice  was  nec- 
essary. When  the  assessor  separated  from 
the  plaintiff  after  listing  his  property,  there 
could  have  been  but  one  understanding  as  to 
the  l)ank-stock  in  question,  which  was  that 
Its  entry  on  the  assessor's  book  was  only  de- 
fined for  tlie  judgment  or  action  of  the  board 
of  equalization,  and  that  at  the  instance  of  the 
plaintiff.  The  plaintiff  must  have  then  un- 
dei-stood  that,  unless  the  board  took  his  view 
of  the  law,  the  bank-stock  would  be  placed 
on  the  book,  and  returned  as  taxable  prop- 
erty. By  a  clear  understanding,  it  was  left 
for  the  assessor  to  act,  after  ascertaining  the 
judgment  of  the  board  of  equalization,  and 
his  act  of  placing  the  stock  on  his  book 
after  reporting  to  the  board  was  hut  the 
completion  of  the  assessment  of  the  plaintiff's 
propei-ty  by  the  assessor  in  the  manner  ex- 
pected and  required  by  him.  Surely,  the 
plaintiff  must  be  held  to  a  knowledge  of 
what  was  done  at  the  meeting  of  the  Iraard, 
as  to  this  particular  property,  when  he  him- 
self suuglit  the  action;  and  if  he  did  not  ex- 
pect to  abide  by  the  judgment  of  tlie  board, 
or  if  he  desired  to  be  heard,  it  was  his  right 
and  his  duty  to  be  present,  and  avail  himself 
of  such  advantages  as  the  law  provides. 
This  he  failed  to  do,  and  left  the  matter  for 
the  assessor  to  act  after  reporting  to  the 
board.  We  do  not  think  it  a  case  of  raising 
an  assessment,  within  the  meaning  of  the 
section  referred  to.  We  infer  from  the 
record  that  the  board  afterwards  became  ap- 
prehensive of  the  legality  of  its  proceed- 
ing, and  gave  notice  of  the  meeting  for  June 
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25th,  to  conform  to  the  law  in  respect  to 
raising  assessments;  thnt  the  board  at  first 
did  not  think  it  a  case  of  raising  aasessments 
is  clear,  aa  at  that  time  it  took  no  steps,  as 
provided  by  law  in  each  cases,  bat  on  the 
17th  of  June  a  notice  of  an  adjourned  meet- 
ing was  given.  We  determine  nothing  as 
to  this  meeting  on  June  2Sth,  as  under  our 
holding  no  such  meeting  was  necessary  to 
the  validity  of  the  assessment,  and  its  action 
as  to  the  assessment  need  not  be  considered. 
The  result  is  gratifying  in  this  respect,  that 
property  legally  assessable  is  not  allowed  to 
escape  taxation.    AfiBrmed. 


Ebihl  «■  CnizuM,  Treasurer. 
(Supreme  Court  of  Iowa.    June  7, 18S9.) 

Appeal  from  district  court,  Casa  county;  C.  F. 
LooFBOCROw,  Judge. 

Action  to  enjoin  the  collection  of  certain  taxes. 
Jadgment  tor  defendant,  and  the  plaintiff  appeals. 

R.  C.  Phelps,  for  appellant.  John  W.  SooU,  for 
appellee. 

Qranobk,  J.  The  facts  in  this  case,  except  as  to 
the  amount  of  taxes,  are  the  same  aa  in  the  case  of 
Jackson  ▼.  Chlzum,  ante,  650,  (decided  at  this 
term,)  and  the  causes  were  submitted  on  the  same 
arguments.  As  the  rules  of  law  announced  in  that 
case  must  govern  in  this,  the  judgment  below  will 
beafflrmed. 


Cai.i..\nax  t>.  Windsor. 
(Supreme  Court  of  iowa.    June  0, 1889.) 
CoBPORATioxa — Stockholdbr's  Liability. 

1.  A  corporation  issued  shares  of  stock  and 
placed  them  in  the  hands  of  its  treasurer,  to  be 
sold  by  him  when  necessary.  He  reported  a  con- 
ditional sale  of  90,000  shares,  which  report  was  ap- 
proved at  the  stockholders'  meeting.  M- ,  who  was 
appointed  the  company's  manager,  made  advances 
to  the  company,  and,  being  indebted  to  plaintiit 
for  borrowed  money,  he  assigned  the  claim  against 
the  company,  which  plaintiff  accepted,  having 
been  assured  by  the  treasurer  that  it  was  perfectly 
good.  In  an  action  to  enforce  a  stockholder's  lia- 
bility on  the  judgment  recovered  against  the  com- 
pany for  such  claim,  defendant  showed  that  Ua 
shares  were  a  portion  of  the  stock  sold  condition- 
ally ;  that  they  were  to  be  paid  for  at  50  cents  a 
share  when  it  should  be  worth  $1 ;  that  they  had 
never  been  worth  that  sum;  that  M.  also  owned  a 
portion  of  the  stock  sold  on  the  same  condition. 
Held  that,  in  the  absence  of  any  showing  of  ob- 
jections by  stockholders,  the  conditional  sale  must 
be  treated  as  a  valid  transaction. 

2.  As  M.'s  claim  was  a  balance  due  on  an  open 
account,  his  assignee,  under  Code  Iowa,  ^  3086, 
3087,  'irM,  took  it  subject  to  all  defenses  and  coun- 
ter-claims which  could  have  been  urged  against  M. 

3.  Code  Iowa,  {  1082,  which  provides  that  noth- 
ing contained  in  the  chapter  on  corporations,  nor 
any  provision  in  the  articles  of  incorporation,  shall 
exempt  tho  stockholder  from  individual  Uiibility 
totheamountof  his  unpaid  subscriptions,  does  not 
apply  where,  by  a  valid  agreement,  to  which  the 
original  creditor  was  a  party,  nothing  is  due  or 
collectible  on  the  stock. 

4.  Tlio  defiiidant  is  entitled  to  have  the  amount 
of  recovery  nsrainst  him  reduced  by  the  amount 
of  the  contribution  for  which  M.  was  liable  as  a 
stockholder. 

Appeal  from  district  court,  Polk  county; 
W.  F.  Conrad,  Judge. 

Action  to  recover  the  amount  due  on  a 
judgment  recovered  by  plaintiff  a;^ainst  a  cor- 
poration uf  which  defendant  is  a  sloekholder. 


After  the  evidence  was  fully  submitted,  the 
court  instructed  the  jury  to  return  a  verdict 
for  plaintiff  for  the  amount  prayed  in  the 
petition.  A  verdict  and  jadgment  were  ren- 
dered in  favor  of  plaintiff  for  $6,280.06.  De- 
fendant appeals. 

Cummins  &  Wright,  for  appellant.     C.  P. 
Holme*  and  Bancroft  dE  Boioen,  for  appellee. 

RoBiifsoN,  J.  The  Bunker  HUl  Gold  & 
Silver  Mining  Company  was  incorporated  un- 
der the  laws  of  Iowa,  on  the  lOth  day  of 
June,  1881.  The  amount  of  capital  stuck 
was  tlxed  at  $3,000,000,  divided  into  shares 
of  $10  each.  Two  hundred  thousand  shares 
were  issued  to  substa-ibers  therefor  in  pay- 
ment of  certain  mining  claims  in  Arizona. 
One  hundred  thousand  shares  were  set  apart 
for  working  mines,  to  be  disposed  of  as  the 
board  of  directors  should  deem  best.  The 
foregoing  disposition  of  stock  was  provided 
for  by  the  articles  of  incorporation.  On  the 
day  they  were  adopted  the  t)oard  of  directors 
of  the  company  directed  the  issue  of  stock  in 
a'-cordance  with  the  articles  of  incorpora- 
tion, and  the  placing  of  it  in  the  hands  of  the 
treasurer.  That  officer  was  to  deliver  the 
200,000  shares  to  those  who  had  subscribed 
for  It,  and  was  to  sell  such  part  of  the  100,- 
000  shares  as  should  seem  to  him  necessiiry  to 
pay  the  expenses  of  the  organization,  to  pay 
for  work  already  done,  to  develop  the  mines, 
to  procure  a  mill-site,  and  to  do  everything 
which  in  his  judgment  was  necessary  and 
proper  for  the  general  advantage  of  the  com- 
pany and  for  enhancing  the  value  of  its  stock. 
At  the  regular  annual  meeting  of  the  stock- 
holders, held  on  the  Ist  day  of  May,  1882,  the 
minutes  of  the  meetings  of  the  board  of  <li- 
rectoTS  were  read  and  approve!,  as  was  th  > 
report  of  the  treasurer,  showing  the  amount 
received  from  the  sale  of  stock,  the  expen<li- 
tures  and  liabilities  of  the  company.  A  sec- 
retary's statement  in  regard  to  stock  was  also 
read  and  approved.  That  showed,  among 
other  items,  that  "of  the  shares  set  apart  for 
working  capital  there  were  20,000  shar*^ 
sold  conditionally."  At  a  meeting  of  the 
board  of  directors,  held  on  the  same  date,  C. 
M.  Macomber  was  appointed  i-esident  agent 
for  the  company  in  Cochise  county,  Ariz.,  at 
a  salary  of  $100  per  month.  He  seems  to 
have  maniiged  the  affairs  of  the  company  in 
Arizona,  and  to  have  advanced  money  on  its 
account.  Ills  charges  against  the  company 
for  services  rendered  and  money  paid  and 
ot'ier  items  amounted  to  about  $16,000  fur 
the  time  commencing  with  August,  1881, 
and  ending  with  April,  1884.  "During  that 
time  the  comjwny  was  credited  with  items 
amounting  to  alxmt  $11,000.  leaving  a  bal- 
ance of  $5,194.13  due  Macoraber's  assignee 
at  the  date  of  the  judgment  upon  which  this 
action  is  founded.  M;»comber  had  borro%ved 
money  of  plaintiff,  and,  being  unable  to  re- 
pay it,  assigned  to  him  his  claim  against  the 
company  for  the  aforesaid  balance  of  accotmt. 
Plaintiff  recovered  judgmentagainst  the  com- 
pany for  the  amount  of  theclaiin,  aiui,  hav- 
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ing  failed  to  collect  it  by  execation,  brought 
tbia  action  against  defendant  as  the  owner  of 
unpaid  shares  of  the  capital  stock  of  the  corn- 
pan  j. 

1.  It  is  admitted  that  defendant  holds  a 
certificate  for  5.000  shares  of  the  worising 
capital  stoclc  of  the  company,  on  which  he 
has  paid  but  $1,000.  Effort  was  made  on 
the  trial  to  sliow  that  he  was  also  the  owner 
of  other  shares  of  stock,  but  the  evidence  as 
to  that  was  conflicting,  and  it  will  not  be 
considered  further  in  the  determination  of 
this  appeal.  The  certificate  for  stock,  which 
it  is  iidmitted  tliat  defendant  owns,  bears 
date  June  11,  1881.  It  is  claimed  by  de> 
fendant,  and  the  evidence  tends  to  show,  that 
this  stock  was  a  part  of  tlie  20,000  sliares 
sold  conditionally;  that  of  ihereroaining  15,- 
000  sliares  one-third  was  sold  to  W.  £.  An- 
drews, one-third  to  James  G.  Berryhill,  and 
one-third  to  C.  M.  Macomber;  that  all  tiiese 
shares  were  sold  on  condition  that  tliey 
Bbould  be  paid  for  at  50  cents  a  share  when 
it  sliould  be  worth  $i  per  share  in  the  open 
market;  that  defendant  became  a  stockhold- 
erand  received  the  certificate  on  that  agree- 
ment; that  he  paid  91i000  on  the  stock  in 
May,  1882,  not  by  reason  of  any  obligation 
to  do  BO,  but  becsiuse  he  was  told  that  An- 
drews and  Berryhill  were  eacli  intending  to 
pay  a  like  sum ;  that  the  stock  has  never  been 
worth  $1  per  share,  nor  any  other  amount, 
in  the  market;  that  Andrews  and  Berryhill 
became  stockholders  of  the  company  on  the 
same  conditions  upon  which  defendant  ac- 
quired his  stock;  and  that  Macomber  accept- 
ed a  ceitiQcate  for  his  portion  of  the  20,000 
shares  with  knowledge  of  the  terms  upon 
which  they  were  sold.  There  is  evidence 
tending  to  show  that  the  stockholders  of  the 
company  knew  of  the  agreement  in  regard  to 
the  20,000  shares  when  it  was  made,  and  con- 
sented to  it,  and  that  the  issue  of  c^rtiflcates 
therefor  was  approved  at  their  annual  meet- 
ing in  May.  1882.  No  fraud  in  the  sale  of 
that  stock  is  shown,  and  it  does  not  appear 
that  any  stockholder  objects  to  it.  We  there- 
fore conclude  on  the  record  before  us  that  as 
to  the  company  and  its  stockholders  it  may 
have  been  a  valid  transaction,  and  must  be 
treated  as  such  for  tlie  purposes  of  this  ap- 
peal. Cook,  Stocks.  §  39;  Scovill  v.  Thay- 
er, 105  U.  8.  153;  Robinson  v.  Bidwell,  22 
Cal.  384;  Flinn  v.  Bagley,  7  Fed,  Rep.  786. 
The  loan  made  by  plaintiff  to  Macomber  does 
not  appear  to  have  been  on  account  of  the 
company.  "When  Macoraber's  notes  to  plain- 
tiff matured  an  assignment  of  the  claim 
against  the  company  was  teuJered  in  pay- 
ment, and  plaintiff,  having  been  aissured  by 
the  ti-tasurer  of  the  company  that  it  was  per- 
fectly good,  accepted  it.  At  tliat  time— June 
16,  1884— Macomber  owned  at  least  13.000 
shares  of  the  stouk  of  the  company,  of  which 
5,000  were  held  on  the  same  terms  on  which 
those  in  controversy  were  taken  by  defend- 
ant. The  claim  assigned  to  plaintiff  was  the 
balance  due  on  an  open  account,  and  is  there- 
fore subject    to  all  defenses  and  counter- 


claims which  could  hare  been  urged  by  d» 
fendant  against  Macomber.  Code.  §§  2086, 
2087.  2546.  We  understand  from  the  record 
that  nothing  had  been  paid  the  company  by 
Macomber  on  account  of  his  portion  of  the 
20,000  shares  of  stock  sold  conditionally, 
unless  the  advances  he  made  may  be  consid- 
ered as  such  payment.  The  plaintiff  is  not 
entitled  to  recover  in  this  action  anything 
which  Macomber  could  not  have  recovered. 
The  representation  made  by  the  treasurer  of 
the  company,  if  entitled  to  any  weight,  im- 
posed no  obligation  upon  defendant,  and 
cannot  be  considered  to  his  prejudice.  Wlien 
Macomber  made  advances  for  the  company 
he  did  so  with  knowledge  of  the  fact  that  de- 
fendant's liability  was  conditional.  If  he 
made  advances  on  the  faith  of  defendant's 
subscription  it  must  hare  been  with  the  ex- 
pectation tliat  the  market  value  of  his  stock 
would  become  at  least  one  dollar  per  share, 
and  he  assumed  that  risk.  We  are  aware  of 
the  provision  of  section  1082  of  the  Code. 
The  primary  object  of  those  provisions  was 
to  protect  creditors  of  the  cuuipauy.  They 
should  not  be  held  to  apply  to  a  otse  of  this 
kind  where,  by  virtue  ol  a  valid  agreement, 
to  which  the  original  creditor  was  a  par- 
ty, nothing  was  due  or  collectible  on  the 
slock  of  the  shareholder. 

2.  There  is  some  controversy  as  to  Macom- 
ber's  liability  on  8,000  shares  of  stock,  which 
formed  no  part  of  the  20,000  shares  sold  con- 
ditionally. But  it  is  not  denied  that  his  lia- 
bility on  acoount  of  5,000  shares  was  the 
same  as  that  of  defendant,  and  that  it  existed 
when  he  made  the  advances  for  the  company, 
and  at  the  time  the  claim  was  assigned  to 
plaintiff.  The  answer  of  defenOvnt  pleads 
the  ownership  by  Macomber  of  shares  of  un- 
paid stock,  and  that  he  was  liable  to  assess- 
ment  therefor,  and  asks  tliat,  if  plaintiff  is 
found  entitled  to  recover,  the  amount  of  his 
recovery  be  reduced  by  the  amount  of  oon- 
tribation  for  which  Macomber  was  liable.  It 
is  contended  by  appellee  that  he  is  a  creditor 
within  the  meaning  of  the  statute,  entitled 
to  recover  the  full  amount  of  his  claim  re- 
gardless of  defeases  which  might  have  been 
urged  against  his  assignor.  As  already 
stated  we  do  not  think  there  is  any  sufficient 
ground  for  the  claim.  Macomber  might 
have  brouglit  his  action  at  law  against  the 
defendant,  but,  had  he  done  so,  it  would  have 
been  manifestly  unjust  to  permit  him  to  re- 
cover the  full  amount  of  his  claim  against 
the  objection  of  defendant.  His  liability  as 
a  stockholder  for  the  payment  of  the  claim 
was  at  least  as  great  as  that  of  defendant, 
and  the  latter  was  therefore  entitled  to  a  fair 
apportionment  of  liability.  W^hether  a  full 
settlement  of  defendant's  liability  and  rights 
as  to  other  stuckholders  could  have  been  had 
in  this  proceeding  is  aquestion  not  raised  for 
our  determination.  Defendant  only  asked 
that  in  case  he  wivs  liable  in  this  action  the 
amount  of  plaintiff's  recovery  should  be  re- 
duced by  the  sum  of  the  contribution  for 
which  Macomber  was  liable,  and  to  that  he 
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was  entitled  under  the  issues  of  the  case. 
TVe  conclude  that  the  courterred  in  instruct- 
ing the  JU17  to  return  a  verdict  for  the 
plaintiff.  Its  judgment  is  therefore  re- 
versed. 


CoiuEN  V.  Gibson. 
{Supreme  Court  of  Iowa.    June  7, 18S9.) 
Appeal  from  Jcsticb's  Court — Costs. 
Code  Iowa,  i  3698,  relative  to  appeals  from  jus- 
tices' courts,  provides  that  "the  appellant  must 
pay  the  costs  of  the  appeal  unless  he  obtains  a 
more  favorable  judgment  than  that  from  which  he 
appealed."    Held,  that  this  applies  only  to  ap- 
peals by  the  party  rocoverinK  judgment.    Where 
the  appeal  is  by  the  party  against  whom  judgment 
was  rendered,  he  must,  to  avoid  the  costs  of  the 
appeal  in  case  the  appellee  recovers  some  amount, 
proffer  to  pay  a  certain  amount,  with  costs,  as  pro- 
vided by  section  8598. 

Appeal  from  district  court,  Pollc  county; 
Marcus  Kayanagh,  Jr.,  Jnd^e. 

This  action  was  commenced  by  plaintiff  in 
justice's  court  to  recover  866.60,  alleged  to 
be  due  from  defendant  as  rent.  Defendant 
denied  the  alleged  indebtedness,  and  pleaded 
a  counter-claim  for  $73.15.  alleged  to  be  due 
him  from  plaintiff  on  account.  A  trial  was 
had  in  justice's  court,  which  resulted  in  a 
judgment  in  favor  of  defendant  for  SI8.75, 
and  costs.  Plaintiff  appealed  from  that  judg- 
ment to  the  di.itrict  court.  The  ca-te  was 
there  tried  to  a  jury,  and  a  verdict  rendered 
for  defendant.  Judgment  was  rendered 
against  plaintiff  for  costs.  From  orders  of 
the  court  overruling  motions  to  retax  costs 
the  plaintiff  appeals. 

N.  B.  Raymond,  for  appellant. 

RoBiMSOM,  J.  It  is  contended  by  appel- 
lant that  the  judgment  of  the  justice's  court 
on  the  counter-claim  of  defendant  was  re- 
versed on  appeal  to  the  district  court,  and 
that  in  consequence  all  costs  which  accrued 
after  the  judgment  in  justice's  court  was 
rendered  should  have  Iseen  taxed  to  defend- 
ant. In  support  of  bis  daim  appellant  re- 
lies upon  section  3592  of  the  C!ode,  which  is 
as  follows:  "The  appellant  must  pay  the 
costs  of  appeal  unless  he  obtains  a  more  favor- 
able judgment  than  that  from  which  he  ap- 
pealed." It  was  held  in  Best  v.  Dean,  8 
Iowa,  520,  that  the  language  quoted  had  ref- 
erence to  a  case  where  the  party  recovering 
the  judgment  before  the  justice  appeals,  and 
that,  if  the  party  against  whom  the  judgment 
is  rendered  appeal,  lie  must,  to  avoid  the  costs 
of  the  appeal  in  the  event  that  the  appellee 
shall  recover  some  amount  thereon,  proffer 
to  pay  a  certain  amount,  with  costs,  as  pro- 
vided by  section  8593  of  the  Ck>de.  Plaintiff 
did  not  comply  with  the  provisions  of  that 
section.  He  appealed  to  the  district  court, 
and,  so  far  as  the  record  shows,  caused  all 
the  issues  raised  in  justice's  court  to  be  again 
tried.  The  record  submitted  to  us  does  not 
disclose  the  basis  of  the  verdict.  The  jury 
may  have  found  plaintiff  entitled  to  recover 
the  amount  he  claimed,  and  that  there  was 
due  an  equal  amount  on  the  counter-claim. 


In  that  case  the  effect  of  the  verdict  was  to 
give  to  defendant  an  amount  on  his  counter- 
claim, though  less  than  that  allowed  on  the 
tirst  trial,  and  section  3592  would  not  apply. 
Plaintiff  failed  to  obtain  judgment  on  either 
trial,  and  we  do  not  think  he  has  shown  him- 
self entitled  to  the  relief  he  is  now  seeii^ing. 
It  may  be  that  he  would  have  been  entitled 
to  an  equitable  apportionment  of  costs  if  it 
be  true  that  defendant  was  allowed  nothing 
on  his  counter-claim  in  the  district  court,  but 
that  qnestion  is  not  presented  in  the  certifi- 
cate of  the  trial  judge,  on  which  this  case  is 
submitteil  to  us,  nor  is  it  suggested  by  coun- 
sel. In  our  opinion  the  orders  of  the  district 
court  should  t>e  affirmed. 


RussRXL  V.  Cedar  Rapids  Iks.  Co. 

{Supreme  Court  of  Iowa.    June  7. 1889.) 
Inscrasce— CoNDiTiosa — Evidesce. 

1.  A  policy  on  a  barn  and  the  hay  therein  pro- 
vided that  it  should  be  void  if,  without  the  consent 
of  the  secretiuy,  the  rislc  should  bo  increased  in  any 
manner. — with  certain  immaterial  exceptions,— or 
the  property  sold,  or  any  change  made  in  the  title, 
or  it  the  property  should  be  incumbered  or  used 
for  purposes  other  than  stated.  Held,  that  a 
change  in  the  title  or  use  of  the  premises,  or  in 
the  incumbrance,  would  not  amount  to  a  breach  of 
the  condition,  unless  the  risk  was  thereby  in- 
creased, or  the  security  decreased. 

3.  I'he  uncontroverted  testimony,  in  an  action 
on  the  policy,  showed  that  the  amount  of  the  in- 
cumbrance had  been  lessened;  but,  by  a  sale  of 
part  of  the  lands  and  a  reneWEil  of  the  incumbrance 
on  the  lands  unsold,  there  was,  in  fact,  an  increase 
as  to  them ;  that  the  insured  had  purchased  other 
lands,  but  that  her  interest  therein  was  not  equiv- 
alent to  her  interest  in  the  lands  sold.  Held  that, 
as  an  increase  in  the  incumbrance  and  a  decrease 
in  the  security  were  dearly  shown,  a  motion  to 
direct  a  verdict  for  defendant  should  have  l>een 
granted. 

3.  Notice  to  an  agent  who  had  no  anthorily  to 
approve,  modify,  or  reject  applications,  or  to 
wuve  any  conditions  in  the  policy,  was  not  notice 
to  the  company;  and  evidence  of  that  fact  was 
improperly  admitted. 

4.  Expert  insurance  men  may  give  their  opinion 
as  to  whether  a  certain  use  of  the  premises  in- 
creases the  risk. 

6.  But  it  is  proper  to  refuse  to  permit  them  to 
testify  to  the  dasslflcation  of  such  uso  made  by 
insurance  companies,  where  a  book  showing  such 
classification  is  offered,  as  it  is  the  best  evidence. 

6.  A  book  was  produced  and  identified  by  a 
witness  as  the  rules  of  the  "Iowa  Board  of  Under- 
writers,"  showing  rates  of  premiums  for  Iowa, 
and  he  testified  that  the  "Board  of  Underwriters*' 
was  an  organization  of  insurance  men,  represent- 
ing the  various  companies  authorized  to  do  busi- 
ness In  Iowa.  HeUl,  that  the  preliminary  proofs 
were  not  sulBcient  to  entitle  the  defendant  to  in- 
troduce the  parts  of  the  book  showing  the  classi- 
fication of  risks  similar  to  the  one  in  controversy. 

Appeal  from  district  court,  Hunaboldt 
county. 

Action  upon  a  policy  of  insurance  against 
loss  by  fire  on  a  bam  and  "on  hay  in  the 
bam,  or  in  stack  on  cultivated  land."  The 
policy  is  based  upon  an  application  which  is 
made  a  part  thereof.  It  is  provided  In  the 
policy  that,  if  any  false  statements  are  made 
in  the  application,  or  if  the  risk  be  increased 
in  any  manner  except  by  the  erection  and 
use  of  outbuildings,  or  if  the  property  lie  sold, 
or  any  change  take  place  in  the  title,  or  if  tlio 
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assured  mortgnges  or  incumbers  the  same 
witliout  the  consent  of  the  secretary  of  the 
company,  or  if  the  premises  be  used  for  any 
other  purpose  than  is  mentioned  in  the  ap- 
plication, without  tlie  consent  of  said  secre- 
tary in  writing,  then  said  policy  is  void. 
Tlie  application  states  that  the  property  in- 
•urod  Is  sitnateil  on  a  certain  280  acres  of 
jand  described,  in  Humtx)ldt  county;  that 
applicant  is  the  absolute  owner  thereof;  that 
the  title  is  in  her  name;  tliat  it  is  incumbered 
to  the  amount  of  81,600;  lliat  the  building 
is  kept  by  the  owner  for  farm  purposes;  and 
tliat  the  land  is  worth  $20  per  acre.  The  de- 
fendant, answering,  alleges,  among  other 
things,  that  the  policy  became  and  was  void 
before  the  alleged  loss,  because  the  plaintiff 
sold  200  acres  of  said  land,  incumbered  the 
insured  property  by  a  mortgage  for  $1,000, 
and  permitted  numerous  judgments  to  be 
entered  against  lier  in  the  circuit  and  district 
courts  of  said  county,  aggregating  about 
81,000,  and  incumbered  said  hay  by  mort- 
gage to  the  Humboldt  County  Bank,  June  9, 
18U4,  without  the  consent  of  said  secretary; 
and  that  the  plaintiff  used  siiid  barn  as  a 
building  in  which  to  operate  a  hay-press,  with 
the  macliinery  appertaining  thereto,  without 
the  consent  of  said  secretary,  and  by  which 
use  said  risli:  wiis  greatly  increased.  The 
plaintiff,  in  reply,  admits  that  slie  sold  a 
portion  of  the  280  acres,  and  alleges  that  she 
did  so  with  the  knowledge  and  consent  of  de- 
fendant, and  that  the  part  sold  did  not  in- 
clude the  property  insured;  that  the  mort- 
gage of  81,000  on  the  land  was  a  renewal  of 
the  $1,600  mortgage  referred  to  in  the  ap- 
plication, 8600  thereof  having  been  paid; 
that  the  value  of  the  property  was  increased 
by  improvements  in  the  sum  of  82,000. 
Haintiff  denies  that  the  judgments  were  in- 
cumbrances npon  the  premises  on  which  the 
insured  property  was  situate,  because  the 
same  was  her  homestead;  denies  the  ex- 
ecution of  the  mortg;^^  on  the  liay;  and  de- 
nies that  she  used  the  barn  for  any  other 
purpose  than  that  stipulated  in  the  applica- 
tion. Trial  by  jury.  Hon.  George  H. 
Cabr,  Judge,  presiding.  Verdict  and  judg- 
ment for  plaintiff.     Defendant  appeals. 

A.  E,  Clark  and  P.  Finch,  for  appellee. 
C.  J.  Deacon,  for  appellant. 

Given,  C.  J.  1.  On  the  former  appeal 
herein.  (71  Iowa.  69,  32  N.  W.  Rep.  95.)  it  was 
held  tiiat  "the  renewal  or  change  of  the  in- 
cumbrance was  not  necessarily  a  breach  of 
the  condition  of  the  policy.  If  tlie  incum- 
brance remaining  upon  the  land  unsold 
should  be  less  in  proportion  to  the  quantity 
than  was  upon  the  land  when  the  policy  was 
issued,  there  was  surely  no  breach  of  the  con- 
dition against  incumbrances;  or  if,  for  any 
reason,  the  hazard  should  not  be  increased 
by  the  change,  so  that  no  higher  rate  of  pre- 
mium would  be  demiiniled,  there  would  arise 
no  violation  of  the  condition.  The  question, 
then,  in  order  to  determine  whether  there 
has  been  a  breach  of  the  condition,  is  this: 


Was  the  risk  increased,  or  was  defendant's 
security  decreased,  by  the  change  of  the  in- 
cumbrance? This  is  a  question  of  fact,  and 
should  have  been  left  to  the  jury. "  We  think 
the  same  rule  applies  to  a  sale  of  parts  of 
the  land  and  purchase  of  other  lands,  and  to 
any  change  in  the  use  made  of  the  insured 
premises.  It  was  proper  for  the  jury  to  de- 
termine what  changes,  if  any,  had  been  made 
in  the  incumbrances,  title,  or  u^e  of  the 
premises,  and  whether  by  such  change  the 
risk  was  increased,  or  the  defendant's  secu- 
rity decreased.  Though  there  were  changes 
in  the  respects  alleged,  if  they  did  not  in- 
crease the  risk  or  decrease  the  security,  then 
there  was  no  breach  of  the  conditions  as  to 
title,  incumbrance,  or  use;  but.  if  there  was 
such  a  change,  in  either  respect,  as  did  in- 
crease the  risk,  or  decrease  the  security,  then 
there  was  a  breach  of  the  condition.  The 
testimony  set  forth  in  the  record  sliows  be- 
yond controversy  that,  notwithstinding  the 
payment  of  8600  of  the  incumbrance,  yet  that 
the  sale  of  part  of  the  lands  upon  which  the 
81.600  incumbrance  rested,  and  the  renewal 
of  the  incumbrance  on  the  remaining  lands, 
was,  in  fact,  an  increase  of  the  incumbrance 
upon  the  lands  unsold.  It  also  appears  that 
the  plaintiff's  interest  in  the  lands  purchased 
was  not  equivalent  to  her  interest  in  the 
lands  sold,  and,  hence,  there  was  a  decrease 
of  the  security  to  the  defendant.  Under  the 
state  of  the  evidence  we  think  the  court 
should  have  sustained  the  defendant's  motion 
for  verdict,  on  the  ground  that  the  uncon- 
troverted  evidence  shows  an  increase  of  the 
incumbrance  and  a  decrease  of  the  security. 

2.  On  the  trial  the  plaintiff  was  permitted 
to  prove,  over  the  objection  of  the  defendant, 
what  was  said  to  and  by  one  Bangs,  in  rela- 
tion to  a  contemplated  saleof  part  of  the  land, 
about  renewing  part  of  the  81, t^  mortgage 
and  about  using  a  bay-press  in  the  barn.  It 
appears  that  Bangs  was  a  soliciting  agent 
for  the  defendant,  and  took  the  application 
of  the  plaintiff.  It  is  not  claimed  that  he 
made  aiiy  mistake  in  taking  said  application, 
or  that  he  had  any  authority  to  approve, 
modify,  or  reject  applications,  or  to  waive 
any  conditions  in  policies  issued.  The  plain- 
tiff claims  the  right  to  introduce  this  evi- 
dence, as  tending  to  show  notice  to  the  com- 
pany that  part  of  the  land  had  been  sold, 
that  the  incumbrance  was  changed,  and  that 
a  hay-pi-ess  was  being  used.  Notice  to  a  cor- 
poration ni  ust  be  to  an  officer  or  agent  charged 
under  the  law,  or  by  virtue  of  his  oDice  or 
agency,  with  respect  to  the  matter  aliout 
which  the  notice  is  given.  Cook  T.  City  of 
Anamosa,  66  Iowa,  427,  23  N.  W.  Rep.  907. 
As  Bangs  had  no  authority  to  waive  any  of 
the  conditions  of  the  policy,  notice  to  him 
was  not  notice  to  the  company,  and  the  court 
erred  in  admitting  that  testimony. 

3.  One  of  the  issues  to  be  determined  was 
whether  the  operation  of  a  hay-press  in  the 
barn  was  a  difFerent  use  from  that  mentioned 
in  the  application,  and  whether  such  use  in- 
creased the  risk.     The  defendant  culled  C. 

Digitized  by  Vj  OOQ IC 


656 


NORTHWESTERN  REPORTER,  Vol.  42, 


(Dak. 


D.  Van  Vetchen  and  G.  S.  Garfield.  Van 
Vetchen  testifies  to  three  years'  experience 
in  insurance,  and  Garfield  to  not  quite  six 
years'.  Several  questions  were  put  to  each 
of  these  witnesses,  tending  to  show  in  what 
list  or  class  a  barn  in  wliich  is  operated  a 
tuiy-press  by  horse-power  would  be  placed 
for  purpose  of  inaunince,  and  as  to  whether 
such  risk  is  considered  mure  liazardous  by 
insurance  companies  than  a  barn  used  for 
onlinary  purposes,  to  each  of  which  the 
plaiutifl  objected  as  immaterial  and  incompe- 
tent, and  objections  were  sustained.  Some 
of  the  questions  put  to  tliese  witnesses  called 
for  the  opinion  of  the  witnesses  as  to  whetli- 
er  the  use  of  a  hay-press  increased  tlie  risk, 
while  others  called  for  the  classifications 
made  by  insurance  companies.  It  being  a 
question  as  to  whether  the  use  of  a  bay-press 
increased  the  risk  or  not,  we  think  the  wit- 
nesses should  have  been  permitted  to  give 
their  opinion  on  that  subject;  but,  as  a  book 
was  produced  and  offered  as  showing  the  claa- 
siflcation  by  insurance  companies,  we  think 
that,  rather  than  the  recollection  of  the  wit- 
nesses, was  the  best  evidence  as  to  such  classi- 
flcHtioQS.  The  book  produced  and  offered  was 
identified  by  Mr.  Van  Vetchen  as  the  rules  of 
the  "Iowa  fioai'd  of  Underwritere,"  cover- 
ing the  rates  of  premium  for  the  state  of 
Iowa.  He  testified  that  "tlie  Iowa  Union  of 
Underwriters  is  an  organisation  of  insurance 
men  representing  the  various  insurance  com- 
panies that  are  authorized  to  do  business  in 
the  state  of  Iowa."  Upon  this  identification 
the  defendant  offered  certain  parts  of  said 
book  in  evidence,  showing  the  classification 
of  barns  in  which  hay-presses  were  used,  to 
which  the  plaintiff  objected,  and  objection 
was  sustained.  There  was  no  error  in  sus- 
taining tiiis  objection.  To  be  entitled  to 
have  the  book  received  in  evidence,  the  de- 
fendant should  have  made  the  proper  pre- 
liminary proofs  to  the  court.  If  the  Iowa 
Union  of  Underwriters  have  prepared  a  clas- 
sification  of  risks,  based  upon  actual  observa- 
tion and  experience  as  to  the  cause  of  fires, 
that  is  received  as  authority  in  insurance 
business,  such  classification  would  be  enti- 
tled to  consideration  in  determining  whether 
one  use  was  more  hazardous  than  another; 
but,  as  the  defendant  made  no  such  proofs 
as  to  the  character  of  the  book  sought  to  be 
introduced,  the  objection  was  properly  sus- 
tained. For  tlie  errors  stated  the  judgment 
of  the  district  court  is  reversed. 

Robinson,  J.,  assents  to  the  conclusion  of 
the  foregoing  opinicm,  but  not  to  all  the 
grounds  upon  which  it  is  based. 


Eronebusch  et  at.  p.  Ratjmin. 
{Supreme  Court  0/  Dahitta.    June  8, 18S9.) 

TiNDBB— UATISFACnOir  OF  MOBTOASS— STATUTOBT 

Penalties. 
Under  Civil  Code  Dak.  %  .S49,  providing  that  "an 
obligation  for  the  payment  of  money  Is  extin- 
guished by  a  due  offer  ol  i>ayment,  if  tho  amount 


Is  immediately  depoaited  in  the  nane  of  the  cred- 
itor with  some  bank  of  deposit  within  this  terri- 
tory, of  ^ood  repute,  and  notice  thereof  given  to 
the  creditor,"  a  tender  of  the  amonnt  dne  on  a 
mortgage,  and  deposit  and  notice  thereof  in  com- 
pliance with  the  statute,  is  a  satisfaction  of  tlie 
mortgage  withi  n  the  meaning  of  section  1 735,  which 
provides  that,  "when  any  mortgage  has  been  sat- 
isfied,"  the  mortgagee  must  execute,  acknowl- 
edge, and  deliver  to  the  mortgagor  a  certificate  of 
discharge  thereof,  or  enter  satisfaction  on  the 
record;  and,  for  a  refusal,  shall  be  liable  to  the 
mortgagor  in  a  penalty  of  $100, — bo  as  to  render 
the  mortgagee  liable  to  the  penalty  if  he  refused 
the  tender  knowing  it  was  of  the  correct  amount. 

Appeal  from  district  court,  Walsh  county. 

Action  by  Katie  Kronebusch  and  Nicholas 
Kronebiisch  against  M.  Raumin  for  a  stiitu- 
tory  penalty.  Judgment  for  plaintiffs,  and 
defendant  appeals. 

Bonord  d'  Corlisg,  for  appellant.  W.  H. 
Cobb  and  McLaughlin  diNoj/ea,  for  respond- 
ents. 

Carland,  J.  The  respondents  commenced 
an  action  in  the  district  court  of  Walsli  coun- 
ty against  appellant  to  recover  the  statutory 
penalty  prescribed  by  section  173-!»,  Civil 
Code.  Sulxlivision  6  of  that  section  is  as 
follows:  "6.  When  any  mortgage  has  lieen 
satisfied,  the  mortgagee  or  his  assignee  mu.st 
immediately,  on  demand  of  the  moi-tgaiior, 
execute  and  deliver  to  him  a  oerlificate  of 
the  discharge  thereof,  and  musk,  at  the  ex- 
pense of  the  moi'tgagor,  acknowle<Ige  the  ex- 
ecution thereof  so  as  to  entitle  it  to  be  re- 
corded, or  he  must  enter  satisfaction,  or 
cause  satisfaction  of  such  mortgage  to  be  en- 
tered of  record;  and  any  mortgagee  or  as- 
signee of  such  mortgage,  who  refuses  to  exe- 
cute and  deliver  to  the  mortgagor  the  certifi- 
cate of  discharge,  and  to  acknowledge  the 
execution  thereof  or  to  enter  satisfaction  or 
cause  satisfaction  to  be  entered  of  the  mort- 
gage as  provided  in  this  chapter,  is  linble  to 
the  mortgagor,  or  his  grantee  or  heirs,  for 
all  damages  which  he  or  they  may  sustain  by 
reason  of  such  refusal,  and  also  forfeit  to 
himorthemthesum  of  one  hnndreldull.irs." 
The  respondents  in  their  complaint  allied, 
among  other  averments,  "that  the  said  mort- 
gage becume  due  and  payable  on  the  IsL  day 
of  Novemlwr,  1887;  and  that,  on  the  7tli  of 
February,  1888,  at  the  ofllce  of  defendant, 
in  the  court-liouse  in  the  city  of  Grafton  in 
said  county  and  territory,  and  before  the 
commencement  of  this  .iction,  the  said  mort- 
gage being  ttien  past  due,  and  there  was  then 
due  thereon  9101.25,  and  no  more,  these 
plaintiffs  tendered  to  tlie  defendant  mort- 
gagee, he  being  then  owner  and  holder  there- 
of, and  the  debt  secured  thereby,  one  hun- 
dred and  one  dollars  and  twenty-flvecents  in 
lawful  money  of  the  United  Stales,  in  full 
payment  of  the  amount  dueonthesaJd  noorl- 
eage.  and  in  full  satisfaction  thereof,  with  all 
accrued  costs;  and  that  said  snm  was  full 
payment  of  said  mortgage,  and  full  satisfac- 
tion thereof;  and  that  these  plaintiffs  have 
always  been,  and  still  are,  reaidy  and  willing 
to  pay  the  same  to  defendant:  and  immedi- 
ately dei-'O^iteJ  tiie  said  auiu  of  one  hundred 
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and  one  dolltin  and  twenty-five  cents  in  the 
Yiame  of  the  defendnnt  in  a  bnnk  of  deposit 
of  good  repute  within  this  territory,  to-wit, 
the  First  National  Bank  of  Grafton,  in  the 
city  of  Grafton,  in  said  county  and  territory; 
and  that  due  notice  thereof  was  there  and 
then  given  to  the  defendant;  and  that  said 
deposit  hiia  ever  since  so  remained,  and  now 
remains,  in  the  name  of  the  defendant  afore- 
said." To  tlie  complaint  of  the  plaintiffs  in 
the  court  below  the  defendant  demurred,  al- 
leging, as  ground  of  demurrer,  tliat  the  com- 
plaint did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  After  argument,  the 
demurrer  was  overruled;  and,  the  defendant 
electing  to  stand  on  the  demurrer,  judgment 
was  entered  against  him  and  he  appealed  to 
this  court 

The  argument  made  in  support  of  the  de- 
murrer in  the  court  below,  as  well  as  here, 
was  that  a  valid  tender  under  the  laws  of 
Dakota  was  not  a  satisfaction  of  the  mort- 
gage within  tlie  meaning  of  the  statute  above 
quoted.  The  defendant  in  the  court  below 
admitted  by  his  demurrer  the  paragraph  of 
the  complaint  set  forth  in  this  opinion,  and 
thus  admitted  that  plaintiffs  had  made  him 
a  valid  tender  of  the  correct  amount  due  on 
the  mortgage,  and  the  single  question  Is  now 
presented  to  this  court:  Did  the  valid  tender 
of  the  correct  amount  due  on  the  mortgage 
satisfy  it  so  that,  upon  the  refusal  by  the  de- 
fendant to  enter  satisfaction  of  record  or  to 
execute  a  certificate  of  the  discharge  thereof, 
the  plaintiffs  would  be  entitled  to  recover  the 
statutory  penalty?  Section  849,  Civil  Code, 
provides  as  follows:  "An  obligation  for  the 
payment  of  money  is  extinguished  by  a  due 
offer  of  payment,  if  the  amount  is  immedi- 
ately deposited  in  the  name  of  the  creditor 
with  some  bank  of  deposit  within  this  terri- 
tory, of  good  repute,  and  notice  thereof  is 
given  to  the  creditor. "  It  is  admitted  by  the 
demnrrer  that  the  respondents  literally  com- 
plied with  this  statute.  The  debt,  therefore, 
to  secure  which  the  mortgage  was  given, 
was  extinguished.  Was  the  mortgage  satis- 
fled?  Webster  defines  the  word  "satisfy"  as 
follows:  "To  comply  with  the  rightful  de- 
mands of;  to  give  what  is  due  to;  to  answer 
or  discharge,  as  a  claim,  debt,  legal  demand, 
or  the  like;  to  pay  off;  to  requite,  as  to  sat- 
isfy an  execution."  Now,  to  comply  with 
the  rightful  demands  of  aperson,  to  give  him 
whiit  is  due  him,  to  answer  or  discharge  his 
claim,  debt,  or  legal  demand,  is  doing  nothing 
more  than  extinguishing  the  claim  he  has 
upon  me,  whether  it  be  of  a  flnancial  or 
moral  nature;  therefore,  if  I  have  extin- 
guished an  obligation  existing  against  me  in 
a  legal  manner,  I  have  satisfied  it.  If  the 
obligation  to  which  the  mortgage  was  an  in- 
cident has  been  satisfied,  it  follows  that  the 
mortgage  has  also  been  satisfied,  in  the  same 
sense  that  an  execution  is  satisfied  upon  the 
payment  of  the  judgment  on  whicli  it  was 
issued.  By  section  225U  of  the  Revised  Stat- 
utes of  Wisconsin  as  amended  by  chapter 
lOU,  Gen.  Laws  Wis.  1883,  it  is  provided 
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that,  "if  any  mortgagee,  his  personal  repre- 
sentative or  assignee,  after  a  full  perform- 
ance of  the  conditions  of  the  mortgage, 
•  •  •  shall  ♦  *  ♦  refuse," etc.,  "ho 
shall  be  liable  to  the  mortgagor,  his  heirs 
and  assigns,  in  the  sura  of  one  hundred  dol- 
lar's. "  Under  this  section  the  supreme  court 
of  Wisconsin,  In  Crumbly  v.  Bardon,  70  Wis. 
385,  86  N.  W.  Rep.  19,  held  that  an  allega- 
tion of  tender,  in  an  action  by  the  mortgngor, 
would  not  bring  the  mortgagor  within  the 
provisions  of  the  section  last  quoted.  The 
case  is  not  parallel  with  the  one  at  bar.  The 
legal  effect  of  a  tender  is  not  the  same  in 
Wisconsin  as  in  Dakota.  A  tender  in  Wis- 
consin, as  we  understand  sections  4265, 
4269,  of  the  Revised  Statutes  of  Wisconsin, 
would  simply  affect  the  question  of  costs  in 
a  case  like  the  one  at  bar,  and  therefore  a 
tender  would  not  be  a  "full  performance  of 
the  conditions  of  the  mortgage."  It  is  ar- 
gued by  appellant  that  to  hold  that  a  valid 
tender,  under  the  laws  of  this  territory,  is  a 
satisfaction  of  the  mortgage,  imposes  updn 
the  mortgagee  a  harsh  rule,  for  the  reason 
that  the  mortgagee  must,  when  a  tender  is 
made  him,  determine  at  bis  peril  whether  he 
will  accept  it,  or  run  the  risk  of  paying  the 
penalty.  This  result  does  not  follow.  The 
money  that  is  tendered  is  deposited  in  bank 
to  his  order.  He  can  take  the  money  at  any 
time  after  he  is  satisfied  it  is  the  correct 
amount;  and  if,  before  he  is  satisfied  of  the 
correctness  of  the  amount,  a  demsnd  is  made 
upon  him  for  a  discharge  of  the  mortgage, 
and  he  refuses,  and  action  is  brought  by  the 
mortgagor  for  the  penalty,  we  should  hold 
that,  if  he  could  show  that  his  refusal  was  in 
good  faith,  and  made  In  the  honest  belief 
Vt\»t  the  mortgage  was  not  entitled  to  be  dis- 
charged, ho  would  not  be  liable  to  the  penal- 
ty, as  the  refusal  of  the  mortgagee  or  his  rep- 
resentative, under  snbdlvision  6  of  our  stat- 
ute, must  be  intentional  and  willful  in  order 
to  incur  the  penalty.  In  the  case  at  bar  the 
appellant  admitted  that  the  correct  amount 
was  tendered;  and,  having  admitted  this,  we 
must  presume  that  he  knew  it  was  the  cor- 
rect amount;  and  his  refusal,  in  the  face  of 
this  knowledge,  entitled  the  respondents  to 
judgment. 

The  judgment  of  the  lower  court  must 
therefore  be  affirmed.    All  concur. 


Bbichert  «.  Simons  et  al. 

(Supreme  Cow-t  of  Dakota.    June  3, 1889.) 

Cbattbl  Mobtqaoes— Cuanob  or  Possessiox— 
Fbacd. 
Under  Civil  Code  Dak.  f  2034,  respecting  fraudu- 
lent oonve^ances,  which  excepts  from  it*  operation 
chattel  mortgages  when  allowed  by  law,  a  chattel 
mortgage  duly  executed  and  filed  la  not  even  prima 
fade  fraudulent  as  against  the  mortgagor's  credit- 
ors, though  it  provides  that  the  mortgagor  may  re- 
tain poBsessiou  of  the  goods ;  and  the  burden  of 
proof  is  upon  him  who  asserts  that  it  is  fraudulent. 

Appeal  from  district  court,  Barnes  county; 
William  H.  Francis,  .ludge. 

Action  on  sheriff's  bond,  by  liqt)er]t^p|ipjt$ 
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against  JobD  Simons,  sheriff,  and  Iiis  sureties. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. 

John  a.  Watson  and  Ltllon  &  Preeton,  for 
appellants.  Herman  Winterer  and  Frederick 
H.  Remington,  for  respondent. 

Templeton,  J.  On  the  6th  day  of  Janu- 
ary, A.  D.  1887,  Leopold  Bros.  &  Co.,  of 
Chicago,  111.,  commenced  an  action  in  the 
district  court  of  Barnes  county,  in  this  ter- 
ritory, against  one  Rebecca  Less,  a  resident 
of  Valley  City  in  said  county.  A  writ  o(  at- 
tachment was  immediately  issued  in  said 
action,  and  was  levied  upon  the  stock  of 
goods  in  question  by  John  Simons,  one  of  the 
defendants,  in  his  ofSciiil  capacity  as  sheriff 
of  said  county.  It  is  not  disputed  tliat  Re- 
becca Less  was  the  general  owner  of  said 
stock  of  goods.  On  the  10th  day  of  February, 
A.  D.  1887,  Leopold  Bros.  &  Co.  recovered 
judgment  against  Rebecca  Less  for  the  sum 
of  01,086.63;  execution  issued,  and  the  goods 
previously  attached  were  sold  to  satisfy  the 
same.  On  the  30th  day  of  Decf  mber,  A.  D. 
1886,  seven  days  prior  to  the  commencement 
of  the  action  by  Leopold  Bros.  &  Co.  against 
her,  Rebecca  Less  executed  a  chattel  mort- 
gage upon  the  stock  of  goods  in  question  in 
favor  of  Robert  Keichert,  the  plaintiff  in  this 
action,  to  secuie  the  sum  of  S3,250.  The 
mortgage  was  propei'ly  executed,  delivered, 
and  duly  filed.  The  plaintiff,  Reichert,  re- 
sided at  Philadelphia,  Pa.  His  daughter, 
Mrs.  Less,  bad  been  engaged  for  several 
years  at  Valley  City  in  the  business  of  retail- 
ing clothing  and  gents'  furnishing  goods; 
her  husband  assisting  her.  The  plaintiff, 
claiming  a  special  property  in  said  stock  of 
goods  by  virtue  of  his  chattel  mortgage, 
brought  this  action  against  the  sheriff  and 
the  sureties  upon  his  official  bond,  alleging 
failure  of  the  sheriff  to  perform  his  duty,  in 
that  he  did  not  pay,  tender,  or  deposit  the 
amount  of  the  mortgage  debt,  as  required  by 
statute,  before  taking  the  property  under  the 
writ  of  attachment,  and  selling  it  under  the 
execution.  The  defense  relied  upon  in  this 
action  was  that  the  mortgage  was  made  with- 
out consideration,  and  was  fraudulent  and 
void  as  to  creditors.  All  the  issues  of  fact 
raised  by  the  evidence  were  found  by  the  jury 
in  favor  of  the  plaintiff,  and  judgment  was 
accordingly  given  l)y  the  court. 

Several  questions  were  discussed  by  ap- 
pellants' counsel  upon  the  argument,  but  an 
examination  of  the  record  discloses  that  only 
one  material  point  was  saved  by  proper  ex- 
ception in  the  court  below.  The  point  saved, 
and  the  only  one  which  we  have  considered, 
relates  to  the  charge  of  ttie  court  to  the  jury 
upon  the  burden  of  proof.  The  court,  among 
other  tilings,  instructed  the  jury  as  follows: 
"The  law  never  presumes  fraud,  and  the 
burden  of  proof  rests  upon  the  defendants  in 
this  action  to  prove  that  the  mortgage  set 
forth  in  the  complaint  is  fraudulent."  The 
possession  of  the  mortgaged  goods  whs  not 
delivered  to  the  mortgagee,  but  remained  in 


the  mortgagor;  and  defendants'  counsel  in- 
sist that,  although  the  mortgage  was  properly 
executed  and  duly  Bled,  it  was  at  least pn'ma 
facie  void  as  to  creditors  of  the  mortgagor, 
and  that  the  burden  was  upon  the  plaintiff  to 
establish  by  affirmative  evidence  the  good 
faith  and  validity  of  the  transaction.  The 
point  is  not  well  taken.  In  this  territory  the 
filing  of  a  chattel  mortgage,  properly  exe- 
cuted, and  fair  and  regular  upon  its  face,  is 
equivalent  to  actual  delivery  and  continual 
change  of  possession  of  the  property  mort- 
gaged, although  the  mortgage,  in  terms,  pro- 
vides for  retention  of  the  property  by  the 
mortgagor,  and  possession  is  retained  by 
him.  Such  a  transaction  is  not  fraudulent 
per  se,  nor  prima  facie  evidence  of  fraud. 
In  New  York  and  Minnesota,  where  it  is 
held  that  the  filing  of  a  chattel  mortgage  is 
not  equivalent  toactual  delivery  and  con- 
tinued change  of  possession,  but  that  a  fail- 
ure to  file  is  "mei'ely  another  ground  on 
which  a  mortgage  of  personal  chattels  shall 
be  void,"  the  statutes  regarding  fraudulent 
conveyances  do  not  except  from  their  opera- 
tion a  chattel  mortgage  when  allowed  by  law; 
but  in  those  states  mortgages  and  absolute 
sales  of  chattels  are  governed  by  the  same 
rules  of  law.  In  this  territory,  on  the  other 
hand,  the  statute  regarding  fraudulent  con- 
veyances (Civil  Code,  §  2024)  excepts  from 
its  operation  mortgages  of  chattels  when  al- 
lowed by  law,  hence  that  section  in  no  way 
conflicts  with  the  rule  above  laid  down  re- 
garding the  effect  of  filing  a  chattel  mort- 
gage. This  rule,  when  established,  does  not 
repeal  the  statute  regarding  fraudulent  con- 
veyances, as  would  be  the  case  in  New  York 
and  Minnesota  if  the  filing  of  the  mortgage 
were  held,  in  those  states,  equivalent  to 
actual  and  continued  change  of  possession. 
Our  statute  dearly  contemplates  that  the 
mortgagor  may  retain  possession  of  the 
mortgaged  property  until  a  breach  in  the 
conditions  of  the  mortgage,  and  it  is  difficult 
to  see  how  such  an  act  of  itself  can  be  held 
fraudulent,  or  even  evidence  of  fraud.  When 
the  law  authorizes  an  act,  to  say  such  an  act 
is  fraudulent  seems  to  me  is  to  state  an  ab- 
surdity. This  view  of  the  case  appears  to  be 
in  harmony  with  the  spirit  of  our  statutes, 
and  is  supported  by  high  authority.  Robin- 
son V.  Elliott,  22  Wall.  513;  Frankbouser  t. 
Ellett,  22  Kan.  127;  Cotton  v.  Marsh,  3  Wis. 
199;  Jones,  Chat.  Mortg.  g  329.  The  judg- 
ment of  the  lower  court  is  affirmed. 


BoDB  V.  New  England  Investment  Co. 

et  al. 

{Supreme  Court  of  Dahota,    June  3, 18S9.) 

TAZi.TION— ViXIDITT— RBS  ADJDSICATA. 

1.  Plaintiff  brought  an  action  against  defend- 
ants to  have  a  tax  declared  void,  and  a  certificate 
of  sale  thereunder  canceled,  alleging  as  the  sole 
ground  for  such  relief  that  the  propert7  in  ques- 
tion was  exempt  from  taxation.  On  demurrer  the 
complaint  was  held  insufBcient,  and,  plaintiff  hav- 
ing failed  to  amend,  fluEil  judgment  was  rendered 
against  him.  Subsequently  he  brongbt  this  action 
for  the  same  purpose,  alleging,  not  onlx  that  the 
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property  was  exempt,  but  also  certain  errors  and 
Irregnlarities  in  the  assessment  and  levy  of  the 
tax.  Held  that,  while  he  was  barred  by  the  for- 
mer judgment  from  raisine  the  question  of  exemp- 
tion, he  was  not  barred  from  litigating  the  ques- 
tion of  irregularities. 

3.  Pol.  Code  Dak.  o.  38,  |  76,  providing  that  no 
action  shall  be  commenced  "to  recover  possession 
of  lands  which  have  been  sold  and  conveyed  bv 
deed  for  non-payment  of  taxes,  or  to  avoid  such 
deed,  •  •  •  until  all  taxes,  interest,  and  pen- 
alties, costs  and  expenses  shall  be  paid  or  tendered 
by  the"  plaintiff,  etc.,  has  no  application  to  an  ac- 
tion brought  to  determine  the  validity  of  a  tax 
where  no  deed,  bat  only  a  oertiflo»t«  of  sale,  has 
been  executed  to  the  purchaser. 

3.  In  an  action  in  equity  for  such  purpose,  where 
the  complaint  alleges  that  no  assessment  was  ever 
made  by  the  proper  anthorlties  upon  which  the 
tax  in  question  could  be  levied,  which  allegation 
is  not  controverted,  no  previous  tender  of  the  (ax 
by  plalntiil  is  required  as  a  condition  of  equitable 
relief. 

4.  Where  the  action  involves  the  legality  of  a 
tax  levied  on  numerous  distinct  parcels  of  real  es- 
tate, equitable  jurisdiction  attaches  in  order  that 
a  multiplicity  of  suits  may  be  avoided. 

5.  The  assessor's  book  for  the  year  for  which 
the  tax  was  levied  was  not  verified  or  authen- 
ticated by  any  oath  or  afSdavit  of  the  assess- 
or, but  an  oath  executed  by  a  former  assessor, 
who  had  made  the  valuations,  but  who  resigned, 
and  was  succeeded  by  another  before  the  book  was 
filled  out,  was,  subsequent  to  the  sale,  pinned  into 
said  book  by  the  county  clerk.  Held,  that  there 
was  no  assessment  roll  upon  wbloh  a  valid  tax 
could  be  levied. 

6.  A  sale  of  lands  for  a  city  tax  of  seven  mills  on 
the  dollar,  where  it  appears  that  the  only  tax  levy 
made  by  the  city  authorities  for  that  year  was  for 
but  four  mills,  is  illegal  and  void. 

Appeal  from  district  court,  Ramsey  county. 
MoQee  &  Morgan,  for  appellants.     Vf.  E. 
Dodge,  for  respondent. 

Carlamd.  J.  This  action  whs  commenced 
by  tlie  respondent  in  the  district  court  of 
Ramsey  county  for  the  purpose  of  having 
certain  taxes  levied  by  said  county  and  the 
city  of  Devil's  Lake  in  the  year  1885  upon 
the  real  estate  described  in  the  schedule  at- 
tached to  the  complaint  in  said  action  de- 
clared to  be  null  and  void,  and  that  the  cer- 
tificate issued  by  the  county  treasurer  of  said 
county  of  Ramsey  to  the  New  England  In- 
vestment Company,  on  the  sale  of  said  real 
estate  for  the  taxes  of  1885,  levied  as  afore- 
said, be  declared  null  and  void,  and  that  they 
be  canceled.  The  respondent  based  his  right 
to  the  relief  asked  for  in  the  complaint  upon 
the  grounds:  First.  That  the  said  real  es- 
tate was  exempt  from  taxation  by  the  coun- 
ty of  Ramsey  and  city  of  Devil's  Lake  and  by 
the  territory  of  Dalcota  under  the  provision's 
of  chapter  99,  Laws  of  1883,  commonly 
known  as  the  "gross  earnings  law,"  for  tlie 
reason  that  said  real  estate  in  fact  belonged 
to  the  St.  Paul,  Minneapolis  &  Manitoba 
Railway  Company,  and  that  said  company 
had  duly  paid  all  of  the  taxes  due  from  it  to 
the  territory  under  said  chapter  99,  Laws  of 
1888.  StooTid.  That  if  said  real  estate  was 
taxable  the  proceedings  of  the  taxing  officer 
in  attempting  to  levy  the  tax  for  which  the 
real  estate  had  been  sold  were  so  irregular, 
and  without  warrant  of  law,  that  the  taxes 
themselves  were  void,  and  the  county  treas- 
urer had  no  jurisdiction  or  authority  to  sell 


the  said  real  estiite.  The  complaint  speci- 
fied the  errors  complained  of,  which  will  be 
hereinafter  referred  to.  The  appellants  an- 
swered, denying  that  there  were  errors  and 
irregularities  in  the  imposition  of  the  taxes 
that  would  render  them  void,  and  alleged  as 
a  separate  defense  "that  on  the  Slst  day  of 
August,  1886,  the  above-named  plaintiff 
brought  an  action  in  the  above-entitled  court 
against  the  county  of  Ramsey  and  the  city  of 
Devil's  Lake  in  the  territory  of  Dakota,  on 
the  same  cause  of  action  set  forth  In  the  com- 
plaint herein,  and  in  such  action  such  pro- 
ceedings were  bad  that  on  the  4tb  day  of 
September,  1886,  said  county  of  Ramsey  and 
city  of  Devil's  Lake  recovered  judgment 
against  the  above-named  plaintiff  on  said 
cause  of  action,  and  upon  the  merits  thereof, 
dismissing  said  action,  and  awarding  said 
county  of  Ramsey  and  city  of  Devil's  Lake 
their  costs  and  disbursements  in  said  action, 
which  said  judgment  is  in  full  force  and  ef- 
fect, and  unappealed  from,  and  which  judg- 
ment was  duly  filed  and  entered  in  the  office 
of  the  clerk  of  the  above-entitled  court  on 
the  27th  day  of  October,  1886."  The  proof 
in  support  of  this  defense  showed  that  the 
respondent  herein  had  prior  to  the  commence- 
ment of  this  action  instituted  an  action  in 
the  district  court  of  Rams&y  county  against 
the  county  of  Ramsey  and  city  of  Devil's 
Lake  for  the  same  purpose  that  this  action 
was  commenced.  That  in  his  complaint  the 
respondent  had  only  alleged  as  a  ground  for 
the  relief  he  asked  the  exemption  of  the  real 
estate  from  taxation  for  the  same  reasoDS  as 
alleged  in  his  complaint  in  this  action.  That 
the  allegations  contained  in  the  complaint  in 
this  action  as  to  the  invalidity  of  the  taxes 
arising  from  errors  and  irregularities  in  the 
imposition  of  the  same  were  not  contained 
in  tlie  complaint  in  the  prior  action.  That 
appellants  answered  the  compluint  in  said 
prior  action,  to  which  answer  respondent  de- 
murred, and  upon  the  argumeut  of  the  de- 
murrer the  court  rendered  the  following 
judgment:  "It  is  ordered  that  said  demurrer 
be,  and  the  same  is  hereby,  overruled.  It  is 
further  ordered  that  said  demurrer  be,  and 
it  is  hereby,  sustained  to  the  plaintiff's  com- 
plaint, and  that  said  action  be,  and  the  same 
is  hereby,  dismissed  with  costs,  to  be  taxed, 
unless  the  plaintiff  amends  his  said  complaint 
within  twenty  days  from  the  dnte  hereof . " 
The  demurrer  was  that  the  answer  did  not 
set  forth  facts  sufficient  to  constitute  a  de- 
fense, and  was  equivalent  to  a  general  de- 
murrer at  common  law.  The  demurrer 
searched  the  record,  and,  the  court  finding 
the  complaint  bad,  rendered  judgment  for 
the  defendants.  The  proof  also  showed  that 
plaintiff  had  never  amended  his  complaint, 
and  that  no  appeal  had  been  taken  to  reverse 
the  judgment. 

The  appellants  claimed  in  the  court  below 
that  the  judgment  rendered  in  the  prior  ac- 
tion was  a  judgment  on  the  merits,  and  Anal, 
and  a  complete  bar  to  this  action.  The  lower 
court  held  that  it  was  not  a  final  judgment^ 
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and  this  ruling  is  assigned  as  error.  We  do 
not  deem  it  necessary  in  this  action  to  decide 
aa  to  whether  the  judgment  in  the  prior  ac- 
tion was  final  or  not.  For  the  porpoaee  of 
this  opinion  we  shall  treat  it  as  final.  It  then 
remains  to  be  determined  whether  it  is  a  bar 
to  this  action.  Appellants,  in  support  of 
their  theory  tliat  said  judgment  is  a  bar,  in- 
voke the  rule  that  "the  plea  of  rea  Judicata 
applies,  not  only  to  points  upon  which  the 
court  was  actually  required  to  form  an  opin- 
ion, and  pronounce  judgment,  but  to  every 
point  which  properly  bdionged  to  the  subject 
of  the  allegation,  and  whlcli  the  parties,  ex- 
ercising reasonable  diligence,  might  have 
brought  forward  at  the  time. "  Gould  v.  llaiil- 
road  C!o.,  91  U.  S.  533;  2  Tayl.  Ev.  1513; 
Henderson  v.  Henderson,  8  Hare,  115;  Staf- 
ford T.  Clark,  2  Bing.  382;  Miller  v.  Covert, 
1  Wend.  487;  Roberts  v.  Helm,  27  Ala.  678. 
They  consequently  argue  that  the  plitintilT, 
having  knowledge  of  tlie  alleged  erroi-s  in  the 
proceedings  of  tlie  taxing  officers  at  the  time 
he  commenced  his  prior  action,  was  bound  to 
bring  forward  such  allegations,  and,  having 
failed  to  do  so,  he  is  now  barred  by  the  rule 
of  rta  judicata  from  setting  them  up  iu  a 
new  action.  As  a  general  proposition  we 
should  say  that  this  position  would  be  cor- 
rect, but  counsel  for  appellants  have  failed 
to  dlstinguisb  the  difference  between  those 
facts  which  will  be  deemed  to  have  been  ad- 
judicated where  there  has  been  a  trial,  and 
testimony  submitted,  and  those  facts  which 
will  be  deemed  to  have  been  adjudicated 
where  judgment  was  rendered  upon  sjiecial 
plea  or  demurrer.  In  the  latter  case  only 
those  facts  which  were  alleged  in  the  plead- 
ing demurred  to  have  been  adjudicated.  Jus- 
tice CLiFroRD  in  Gould  v.  Railway  Co.,  91 
U.  S.  526,  states'the  rule  as  follows:  "That 
a  judgment  rendered  upon  demurrer  to  the 
declanition  or  to  a  materia]  pleading  setting 
forth  the  facts  is  equally  conclusive  of  the 
matters  confessed  by  the  demurrer  aa  a  ver- 
dict finding  the  same  facts  would  be,  since 
the  matters  in  controversy  are  established  in 
the  former  case,  as  well  as  in  the  latter,  by 
matter  of  record;  and  the  rule  is  that  facts 
thus  established  can  never  after  be  contested 
between  the  same  parties,  or  those  in  privity 
with  them.  That  if  judgment  is  rendered 
for  the  defendant  on  demurrer  to  the  declara- 
tion, or  to  a  material  pleading  in  chief,  the 
plaintiff  can  never  after  maintain  against  the 
same  defendant  or  his  privies  any  similar  or 
concurrent  action  for  the  same  cause  upon 
the  same  grounds  as  were  disclosed  in  the 
first  declaration,  for  the  reason  that  the  judg- 
ment upon  such  a  demurrer  determines  the 
oierits  of  the  cause;  and  a  final  judgment  de- 
ciding the  right  must  put  an  end  to  the  dispute, 
else  the  litigation  would  be  endless.  *  *  * 
Support  to  those  propositions  is  found  every- 
where; but  it  is  equally  well  settled  that,  if 
the  plaintiff  fails  on  demurrer  in  his  fii-st  ao- 
tion  from  the  omission  of  an  essential  alle- 
gation in  his  declaration  which  is  fully  sup- 
plied in  the  second  suit,  the  judgment  in  the 


first  suit  is  no  bar  to  the  second,  altbongb  the 
respective  actions  were  instituted  to  enforce 
the  same  right,  for  the  reason  that  the  merits 
of  the  cause  as  disclosed  in  the  second  dec- 
laration were  not  heard  and  decided  in  the 
first  action."  Aurora  City  t.  West,  7  Wall. 
99;  Gilman  v.  Rives,  10  Pet.  298;  Richard- 
son v.  Boston,  24  How.  188.  We  therefore 
must  hold  that  the  respondent  was  barred  by 
the  judgment  in  the  prior  action  from  rais- 
ing in  this  action  the  question  as  to  whetlier 
the  real  estate  was  exempt  from  taxation  or 
not,  but  that  he  is  not  barred  by  said  judg- 
ment from  litigating  the  question  of  irregu- 
larities in  the  imposition  of  the  tax;  and 
from  nn  inspection  of  the  record  we  cannot 
find  that  anything  else  was  litigated.  The 
court  simply  held  that  the  prior  judgment 
was  not  final,  and  the  cause  proceeded,  so 
far  as  the  record  shows,  as  if  the  allegation 
as  to  the  exemption  of  the  real  estate  was  not 
in  the  complaint  in  this  action.  No  evidence 
was  given  in  support  of  the  allegation,  and 
no  findings  were  miide  or  requested  upon  the 
question. 

It  only  remains,  therefore,  for  as  to  con- 
sider as  to  whether  the  errors  and  Irregulari- 
ties found  to  exist  in  the  proceedings  attend- 
ing the  assessment  and  levy  of  the  taxes  were 
such  as  would  avoid  them.  In  the  outset, 
however,  we  are  met  by  the  objection,  raised 
for  the  first  time  in  this  court,  tliat  the  com- 
plaint does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  Our  Code  of  Civil 
Procedure  provides  (section  117:)  "If  nosuch 
objection  be  taken  either  by  demurrer  or  an- 
swer, the  defendant  shall  be  deemed  to  have 
waived  the  same,  excepting  only  the  objec- 
tion to  the  jurisdiction  of  the  court,  and  ihe 
objection  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion." Under  this  section  it  is  possible  to  as- 
sign as  error  in  this  court  the  fact  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  cases  where 
the  objection  was  not  made  in  the  court  be- 
low. Kelsey  y.  Henry,  48  Ind.  87;  McCal- 
lister  y.  Mount,  73  Ind.  559;  Trammel  v. 
Chipman,  74  Ind.  474;  Railway  Co.  v.  Peck, 
99  Ind.  68;  Exuress  Co.  v.  Rawson,  106  Ind. 
215,  6  N.  £.'  Rep.  337;  Du  Bouchet  v. 
Dutcber,  113  Ind.  249,  15  N.  £.  Rep.  461. 
But,  as  was  said  by  HowK.  J.,  in  Du  Souchet 
v.  Dutcher,  supra:  "Defendant  did  not  de- 
mur to  the  complaint  for  the  alleged  insuffi- 
ciency of  the  facts  therein  to  constitute  a 
cause  of  action,  nor  did  she  even  move  the 
court  below  in  arrest  of  judgment  thereon; 
but  after  trial,  verdict,  and  judgment,  with 
all  their  curative  virtues,  she  complains  here 
for  the  first  time  that  the  tacts  averred  by 
plaintiff  in  her  complaint — tlie  substance  of 
which  we  have  heretofore  given — are  not  suf- 
ficient to  constitute  a  cause  of  actitm.  Our 
Code  provides,  in  effect,  that  the  defendant 
by  his  failure  to  demur  sliall  not  be  deemed 
to  have  waived  'the  objection  that  the  com- 
plaint does  not  slate  lacts  sufficient  to  con- 
stitute a  caude  of  actiun.'/  S<«liuu  343,  tier. 
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St.  1881.  This  provislou  of  the  Code  of  course 
authorizes  the  defendant  to  call  in  question 
here  for  the  first  time,  as  she  has  done,  the 
safBciency  of  the  facta  stated  In  plaintiff's 
complaint  to  constitute  a  cause  of  action. 
AVhen,  however,  the  sufficiency  of  the  com- 
plaint is  thus  called  in  question,  it  has  been 
uniformly  held  by  this  court  that  after  ver- 
dict and  judgment  thereon  ttie complaint  will 
be  supported  by  every  legal  intendment;  and 
that  it  roust  wholly  omit  the  averment  of  ma- 
terial facta  essential  to  the  existence  of  the 
eaase  of  action  attempted  to  tie  stated  tliere- 
in  to  authorize  or  justify  the  reversal  of  the 
judgment  on  account  of  the  alleged  insuffl- 
eiency  of  such  complaint. " 

The  appellants  insist  that  the  complaint  is 
defective  in  not  alleging  payment  or  an  offer 
to  pay  the  taxps  justly  due.  In  this  connec- 
tion we  are  referred  to  section  75,  c.  28,  Pol, 
Code,  which  reads  as  follows:  "No  action 
shall  be  commenced  by  the  former  owner  or 
owners  of  lands,  or  by  any  person  claiming 
under  him  or  them,  to  recover  possession  of 
iand  which  has  l}een  sold  and  conveyed  by 
deed  for  non-payment  of  taxes,  or  to  avoid 
such  deed,  anless  such  action  shall  be  com- 
menced within  three  years  after  the  record- 
ing of  such  deed;  and  not  until  all  taxes,  in- 
terest, and  penalties,  costs  and  expenses 
shall  be  paid  or  tendered  by  the  parties  com- 
mencing such  action."  It  is  sniflcient  to  say 
in  rega^  to  this  section  that  plaintiff  is  not 
within  its  provisions,  as  no  deed  has  ever  is- 
sued for  the  land  involved  in  this  action.  In 
some  future  case  within  the  provisions  of  said 
section  it  may  beoome  necessary  to  consider 
as  to  how  far  the  legislature  may  go  in  com- 
pelling litigants  to  pay  n  tax,  in  order  to  ob- 
tain relief  in  thecourts,  which  is  shown  to  be 
absolutely  void,  and  not  merely  irregularly 
assessed  and  levied.  The  appellants  insist, 
however,  that  in  an  acti(m  in  equity  of  the 
character  of  the  one  at  bar  the  general  ruie 
as  establiehed  bythe  authorities  independent 
of  statute  is  to  the  effect  that  the  action  can- 
not be  maintained  until  the  taxes  justly  due 
are  paid  or  tendered.  There  will  not  be  much 
dispute,  we  think,  over  this  proposition,  and 
to  understand  the  apfilication  of  this  rule  we 
need  only  refer  to  the  cases  cited  by  appel- 
lant. In  the  case  of  Bank  v.  Kimball,  103 
U.  S.  732,  the  bank  sought  to  restrain  the  tax 
oollector  from  eoUecti  ng  a  certain  tax  assessed 
against  its  shareholders  on  their  shares  of 
bank-stodc.  The  ground  upon  which  the  re- 
lief was  asked  was  that  the  shares  in  the  bank 
were  taxed  higher  tlian  other  moneyed  capital 
in  the  state  of  Illinois.  The  supreme  court 
of  the  United  States  said  that,  as  the  plain- 
tiff bad  not  paid  or  offered  to  pay  the  taxes 
jastly  due,  the  bill  must  be  dismissed,  and 
Justice  Miller,  in  delivering  the  opinion  of 
the  court,  said:  "We  liave  announced  more 
than  once  that  it  is  the  established  rule  of  this 
court  that  no  one  can  be  permitted  to  go  into 
a  court  of  equity  to  enjoin  the  collection  of  a 
tax  until  he  has  shown  himself  entitled  to  the 
aid  of  the  court  by  pay  in  g  so  m  uch  of  the  tax 


assessed  against  him  as  it  Ciin  be  plainly  seen 
he  ought  to  pay;  that  he  shall  not  be  per- 
mitted, because  his  tax  is  in  excess  of  what 
is  just  and  lawful,  to  screen  himself  from 
paying  any  tax  at  all  until  the  precise  amount 
which  he  ought  to  pay  is  asceitained  by  a 
court  of  equity ;  and  that  the  owner  of  projiep- 
ty  liable  to  taxation  is  bound  to  contribute  his 
lawful  share  to  the  current  expenses  of  gov- 
ernment, and  cannot  throw  that  share  on 
others,  while  he  engages  in  an  expensive  and 
protracted  litigation  to  ascertain  that  the 
amount  which  he  is  assessed  is  or  is  not  a 
few  dollars  more  than  it  ought  to  be;  but  that 
before  he  asks  this  exact  and  scrupulous  jus- 
tice he  must  first  do  equity  by  paying  so  much 
as  it  is  clear  he  ought  to  pay,  and  contest  and 
delay  only  the  remainder. "  To  the  same  effect 
are  Railroad  Tax  Cases,  92  U.  8.  575;  Frost  v. 
Flick,  1  Dak.  131.  We  have  no  contention 
against  the  rule  thus  laid  down.  It  is  the 
law  for  this  court,  and  is  l>elieved  to  be  ele- 
mentary in  all  jurisdic,tions.  But  in  exam- 
ining tlie  complaint  in  this  action,  so  far  as 
the  allegations  which  are  litigated  are  con- 
cerned, we  find  an  allegation  that  there  never 
was  any  assessment  made  by  the  authorities 
of  the  county  of  Ramsey  and  the  city  of  Dev- 
il's Lake  upon  which  they  could  levy  any  tax 
for  1885.  If  this  is  so,  then  the  taxes  are 
wholly  Invalid,  and  no  tax  is  doe.  In  this 
view  of  the  case,  Is  there  any  tax  which  it  is 
clear  plaintiff  ought  to  pay?  Can  the  court 
plainly  see  that  he  ought  to  pay  some  tax? 
Will  the  court  compel  the  plaintiff  to  pay  or 
offer  to  pay  a  tax  which  he  is  neither  legally 
nor  morally  liable  to  pay?  In  the  Railroad 
Tax  Cases,  92  U.  S.  575,  ii  is  decided  that  no 
injunction,  preliminary  or  final,  can  be  gntnt- 
ed  to  stay  collection  of  taxes  until  it  is  shown 
that  all  the  taxes  conceded  to  be  due,  or  which 
the  court  can  see  ought  to  be  paid,  or  which 
can  be  shown  to  be  due  by  affidavits,  have 
been  paid  or  tendered,  without  demanding  a 
receipt  in  full;  and  also  in  addition  to  the 
question  of  illegality  the  case  must  be  brought 
under  one  of  the  reoognized  heads  of  equity 
jurisdiction,  such  as  fraud,  cloud  on  title,  or 
multiplicity  of  suits.  This,  we  lielieve,  is 
the  true  rule.  Taking  the  allegations  of  the 
complain  t  as  tme,  a  court  could  not  see  clear- 
ly that  there  was  any  tax  due,  and  It  is  oer- 
tainly  not  concetled. 

The  action  involves  the  legality  of  the  tax 
levied  in  1885  on  numerous  lots  in  the  city 
of  Devil's  Lake;  consequently  the  equitable 
jurisdiction  attaches  in  order  to  save  a  mul- 
tiplicity of  suits.  We  therefore  liold  that, 
giving  the  complaint  the  benefit  of  every 
fair  legal  intendment,  it  does  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  Ttie 
control  of  a  court  of  equity  over  municipal 
taxation  is  greater  than  it  is  over  state  taxa- 
tion, and  in  the  Railroad  Tax  Cases,  supra, 
this  distinction  is  recognized,  and  it  la 
strongly  intimated  by  the  court  that  the  mie 
laid  down  in  those  cases  would  probably  iM 
modified  in  an  action  merely  affecting  munic- 
ipal taxation:  but,  however  this 
'igitized  by' 
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la  clear  that  a  court  of  equity  will  not  i  n  terfere 
by  injunction  to  restrain  tlie  collpctlon  of  a 
tax,  wbether  state  or  municipal,  for  mere  er- 
rors and  irregularities  in  ttie  assessment  of 
the  tax,  or  in  the  execution  of  the  power 
conferred  upon  taxing  officers.  But  when 
the  tax  ia  illegal  or  unauthorized,  and  the 
plaintiff  can  bring  himself  under  some  recog- 
nized head  of  equity  jurisdiction,  then  the 
jurisdiction  of  equity  attaches.  Dows  v. 
Chicago,  11  Wall.  108;  Frost  v.  Flick,  1  Dalt . 
181.  The  plaintiff  in  this  action  lias  brought 
himself  under  that  head  of  equity  jurisdic- 
tion which  would  authorize  an  action  to  be 
brought  to  save  a  multiplicity  of  suits.  If, 
therefore,  the  taxes  complained  of  are  illegal 
or  unauthorized,  the  judgment  of  the  lower 
court  must  be  aflSrnied.  There  are  numer- 
ous errors  and  irregularities  found  by  the 
court  to  have  attended  the  assessment  and 
levy  of  thf  taxed  complained  of,  which  would 
not  be  sufficient  to  authorize  a  court  of  equity 
to  restrain  the  coVIection  of  the  same,  al- 
though they  might  vitiate  any  title  to  the 
land  based  upon  a  sale  of  the  land  for  the 
non-payment  of  the  tax.  There  are  two 
findings  of  the  court,  however,  which  pre- 
sent a  more  serious  question :  First.  Find- 
ing No.  6.  "The  so-called  'assessor's  book 
for  1885'  was  unverified  and  unauthenti- 
cated  by  any  oath,  affidavit,  or  indorsement 
of  the  county  assessor  of  said  Kamsey  coun- 
ty. The  oath  attached  to  said  assessor's 
book  was  executed  by  a  former  county  asses- 
sor, who  resigned,  and  was  succeeded  by  an- 
other l>efore  said  assessor's  book  was  writ- 
ten, and  said  oath  was  afterwards,  just  prior 
to  the  trial  of  this  action,  pinned  into  said 
book  by  the  clerk  of  said  county,  where  it 
now  appears."  Second.  Finding  No.  15. 
"The  city  tax  of  seven  mills  on  the  dollar, 
for  wbicli  the  plaintiff's  town  lots  were  sold 
by  the  county  treasurer  of  Ramsey  county, 
was  never  levied  by  the  board  of  trustees  or 
other  officer  of  said  city,  and  the  only  tax 
levy  for  the  year  1885,  by  said  board  was  for 
four  mills  on  the  dollar,  and  before  any  as- 
sessment or  assessment  roll  was  made." 
The  sixth  finding  is  excepted  to  as  not  being 
sustained  by  the  evidence.  The  evidence 
upon  which  said  finding  is  based  shows  the 
following  facts:  That  Benjamin  B.  Reed 
was  county  assessor  for  the  county  of  Ram- 
sey in  the  year  1885,  and  acted  as  such  up  to 
the  27th  day  of  June,  when  he  resigned  his 
office,  and  turned  over  to  the  county  what 
are  termed  in  the  evidence  "field-notes,"  to- 
gether with  the  assessor's  oath  in  the  form 
prescribed  by  law;  that  from  these  field-notes 
one  Elmsly,  an  employ^  of  one  Ferguson, — 
the  successor  to  Reed, — made  up  an  assess- 
or's book  in  which  was  pinned  the  oath 
aforesaid  made  by  Reed ;  that  said  oath  was 
self-adjusting,    and    appeared    in  different 

Cot  the  said  assessor's  book,  as  conven- 
required;  that  Reed  did  not  know 
whether  the  book  in  which  his  oath  was 
pinned  was  an  assessment  roll  or  not.  After 
a  careful  review  of  the  evidence  we  find  that 


finding  No.  6  is  fully  sustained  by  the  evi- 
dence in  all  its  essential  features.  Admit- 
ting for  the  purposes  of  this  case  that  Reed 
had  up  to  the  27th  day  of  June,  1885.  per- 
formed his  duties  as  assessor,  and  had  pliiced 
a  value  upon  all  lauds  in  Ramsey  county  up- 
on the  proper  listing  blanks,  did  he  ever 
make  out  and  deliver  to  the  county  clerk  any 
assessment  roll,  with  tils  oath  attached,  as 
required  by  law?  It  clearly  appears  that  lie 
not  only  did  not  return  an  assessment  roll  as 
required  by  law,  but  that  he  did  not  make 
out  any  or  return  any.  It  is  not  disputed 
but  that  it  any  assessment  of  the  property  in 
Ramsey  county  was  made  for  taxation  in  the 
rear  1885  it  was  made  by  Reed,  and  he  never 
made  out  or  returned  any  assessment  roll. 
If  this  be  so,  upon  what  shall  the  tax  levy 
for  that  year  stand  ?  The  only  legal  evidence 
that  the  property  in  Ramsey  county  was  as- 
sessed for  taxation  for  the  year  1885  is  the 
assessment  roll  of  the  assessor.  The  person 
who  in  fact  pretended  to  assess  the  property 
in  said  county  has  left  no  legal  evidence  of 
bLs  assessment.  The  so-called  "assessor's 
book"  made  out  by  Elmsly,  clerk  to  Fergu- 
son, the  successor  of  Reed,  was  not  made  or 
caused  to  be  made  by  the  person  who  as- 
sessed the  property;  and  the  fact  that  with- 
out any  volition  of  Reed,  and  when  he  'was 
out  of  office,  other  persons  took  tiis  oath  and 
pinned  it  into  a  book  made  by  them  does  not 
make  it  Reed's  assessment  roll.  The  per- 
sons who  attempted  to  make  the  assessment 
roll  did  not  make  the  assessment,  and  the 
person  who  did  make  the  assessment,  if  any, 
did  not  make  any  assessment  roll.  It  fol- 
lows, therefore,  that  there  was  no  assess- 
roent  roll  returned  to  the  county  cleric  of 
Ramsey  county  in  the  year  1885  upon  which 
a  valid  tax  could  be  levied.  It  is  not  neces- 
sary to  cite  authorities  in  support  of  the 
proposition  that  if  there  was  no  assessment 
there  was  no  tax.  The  land  described  in  the 
complaint  was  sold  for  the  taxes  levied  by 
the  county  of  Ramsey  and  the  city  of  Devil's 
Lake  for  the  year  1885.  The  fifteenth  find- 
ing of  fact  above  mentioned  is  sustained  by 
the  evidence,  and  renders  the  city  taxes  ille- 
gal. It  therefore  follows  from  wluit  we  have 
said  that  the  taxes  for  which  the  plaintiff's 
land  was  sold  were  illegal,  and  therefore  void. 
The  lower  court  gave  judgment  for  the 
plaintiff,  and  we  are  asked  to  reverse  it  for 
the  reason  that  the  court  failed  to  render 
judgment  against  the  plaintifF  for  the  taxes 
justly  due.  It  is  sufficient  answer  to  this 
proposition  to  say  that  the  lower  court  did 
not  find  there  were  any  taxes  justly  due.  and 
we  cannot  see  how  it  could.  The  judgment 
must  be  affirmed. 


Peoplk  v.  Stewart. 
(Supreme  Court  of  MUMgaru    June  7, 18S9.) 

MURDSR — EviUE^tCE— iNaTSUCTIOHB. 

1.  On  a  trial  for  murder,  eridence  of  statemenU 
concerning  the  crime  made  by  defendant  to  one 
who  he  thought  was  a  laveyw^ut  W^O  was  a 
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newipaper  reporter,  wltQe  defendant  was  nnder 
arrest,  and  U  the  oastody  of  officers  who  had  ro- 
peatedlT  told  him  that  It  would  be  better  for  him 
to  tell  them  all  about  the  matter,  and  to  keep  his 
mouth  shut  if  he  could  not  tell  the  truth,  and  that 
they  knew  he  had  been  lying,  is  inadmissible. 

ii.  Evidence  as  to  where  defendant  went,  and  his 
conduct  after  his  examination  before  the  coroner's 
Jury,  and  before  his  arrest,  is  admissible  on  behalf 
of  we  proseoution. 

8.  Requests  for  instructions  which  are  found 
correct  should  be  given  in  the  language  of  the  re- 
quests. 

4.  A  request  to  charge  that  the  fact  that  defend- 
ant had  made  false  and  contradictory  statements 
concerning  his  whereabouts  at  the  time  of  the 
crime  was  not  sulQcient  to  warrant  a  conviction  i^ 
properly  refused,  as  the  question  is  for  the  jury. 

Error  to  circuit  court.  Lenawee  county; 
YiCTOB  H.  Lame.  Judge. 

Indictment  of  James  Stewart  for  murder. 
Defendant  was  convicted,  and  brings  error. 

Grant  Fellows,  for  ap|>ellant.  D.  B.  Mor- 
gan, Pros.  Atty.,  for  the  People. 

Sherwood,  C.  J.  The  respondent  in  this 
case  was  ctiarged  with  the  murder  of  James 
Hall,  and  was  tried  for  the  crime  charged  in 
tlie  Lenawee  circuit  couit  at  the  Noveml>er 
term,  1887;  and  the  jury  disagreed.  He  was 
again  tried  at  the  February  term,  1888,  and 
convicted  of  murder  in  the  second  degree, 
and  sentenced  to  imprisonment  at  Jad^n 
for  the  period  of  eight  years.  The  respond- 
ent asks  for  a  review  in  this  court  of  the  pro- 
ceedings under  which  he  was  convicted. 
The  record  includes  a  bill  of  exceptions  con- 
taining all  the  testimony,  and  which  shows 
the  conviction  whs  had  upon  circumstantial 
evidence.  In  many  of  its  features  the  case 
is  a  peculiar  one.  It  appears  that  on  the  8d 
day  of  October,  1887,  Hall  came  to  the  vil- 
lage of  Hudson,  and  was  seeking  work  upon 
a  railroad  then  being  constructed  through  the 
Tillage.  In  the  evening  of  that  day  he  visit- 
ed several  saloons  and  restaurants,  and  be- 
came intoxicated :  spent  some  money  at  sev- 
eral of  these  places;  and,  while  he  claimed  to 
have  plenty  of  money,  very  little  was  exhib- 
ited. Hall  engaged  lodgings  for  the  night 
at  the  Rodney  House,  and  paid,  in  advance 
for  the  same,  25  cents.  Mr.  Withereli  was 
proprietor.  He  then  wandered  about  the 
village  in  the  afternoon,  smoking  and  drink- 
ing at  saloons;  and  a  portion  of  the  time  in 
the  evening  was  followed  by  two  boys  by  the 
name  of  Casgrove  and  Moriarty.  They 
were  about  17  years  old.  Moriarty  first  saw 
Hall  in  the  evening  about  7  o'clock  near 
Montgomery's  saloon;  passed  him  on  the 
walk;  and  next  saw  him  at  the  corner  of 
Main  and  Market  streets  near  Mr.  Law- 
rence's store.  Casgrove  was  with  him. 
They  all  went  into  the  Rodney  House.  This 
was  about  10  o'clock  at  night.  Hall  was  so 
drunk  then  Mr.  Withereli  did  not  want  to 
keep  him  overnight,  and  paid  him  back  his 
money  he  had  advanced  for  bis  lodging,  and 
directed  him  up  through  an  alley,  near  the 
Rodney  House,  and  there  he  went  into  a 
shed.  He  was  driven  out  of  this  pliice  by  a 
Mr.  6paIJing,  who  led  him  out  on  Market 


street.  The  boys  then  followed  him,  and 
when  he  got  along  near  Lawrence  Corners, 
the  two  boys  were  met  by  the  respondent, 
and  the  three  went  down  near  where  Hall 
then  was  and  followed  him.  He  went  stag- 
gering along,  and  when  they  caught  up  with 
him,  Stewart  told  him  he  was  the  marshal 
and  took  hold  of  him,  and  one  of  tlte  boys 
took  hold  of  his  hand  and  turned  him  back 
the  other  way,  which  he  continued  until  they 
got  to  the  comer,  where  they  claim  Stewart 
told,  him  he  was  not  an  officer,  and  was  only 
fooling  with  him.  They  then  went  with  him 
up  througli  an  alley  about  15  rods  to  an  old 
building  in  the  rear  of  a  furniture  store. 
The  building  was  about  12  feet  square,  and 
contained  some  bed  slats  and  springs,  or  ex- 
celsior, from  which  Moriarty  and  Stewart 
prepared  a  place  for  Hall  to  lie  down  upon, 
and  he  went  and  laid  down.  The  three  claim 
that  they  then  left  him  for  the  night  with 
the  door  to  the  building  or  shed  open,  and 
never  saw  him  again  alive.  Between  one 
and  two  o'clock  the  shed  was  discovered  to 
loeon  fire;  and,  upon  an  examination  of  the 
premises  as  soon  as  it  could  be  done,  it  was 
discovered  that  the  dead  l>ody  of  Hall  was 
among  the  d4bris,  charred  and  disfigured  by 
the  fire.  The  post  inortem  examination  dis- 
closed that,  when  the  body  was  found,  it  laid 
upon  the  right  side  with  a  hole  in  the  left 
temple  made  by  some  blunt  instrument.  The 
fracture  in  the  skull  was  an  inch  and  a  half 
wide,  by  two  inches  long.  By  the  side  of  the 
body  when  discovered  laid  an  iron  bar,  the 
end  of  which  compared  favorably  with  the 
wound  in  the  head.  It  was  a  bar  that  was 
kept  in  the  shed,  and  was  in  there  the  night 
before.  The  physicians  swore  that  the  wound 
might  have  been  made  in  the  liead  in  various 
ways.  At  the  time  of  the  fire,  Moriarty 
lived  with  his  parents  in  the  town  of  Wright 
in  Hillsdale  county,  but  was  then  stopping 
in  Hudson  and  at  work  on  a  railroad.  Cas- 
grove then  lived  in  Hudson,  and  was  a  clerk 
in  a  drug-store.  The  respondent,  when 
charged  with  the  crime  of  killing  Hall,  pro- 
tested his  innocence,  and  has  always  asserted 
it.  The  foregoing  facts,  with  some  contra- 
dictory statements  alleged  to  have  been  made 
by  Stewart  to  the  officers  and  others,  were  the 
evidence  principally  relied  upon  for  conviction 
by  the  proseoution.  It  is  a  little  difficult, 
from  the  record  or  briefs  in  the  case,  to  as- 
certain the  theory  of  counsel  for  the  people 
l)eyond  that  the  respondent  was  the  last  per- 
son seen  with  Hall  before  he  died;  and  that 
the  former  had  the  opportunity  to  commit 
tlie  crime  charged.  It  is  not  shown  that  re- 
spondent iiad  any  ill  will  towards  Hall  when 
alive,  or  that  Hidl  was  in  the  possession  of 
money  or  had  anything  else  that  Stewart 
wanted,  or  that  would  furnish  a  motive  for 
the  killing.  It  would  appear  to  be  claimed 
that,  not  only  did  the  respondent  do  the  kill- 
ing, but  sutaequently  set  the  building  or 
shed  on  fire.  There  may  be  some  question 
whether  the  court  sliould  not  have  directed 
the  verdict  in  the  case.    We,  however,  inas- 
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much  as  there  has  been  a  verdict  against  the 
respondent,  will  consider  the  case  as  present- 
ed by  the  record,  assuming  it  was  a  proper 
one  for  the  jury  to  pass  upon. 

We  think  the  fact  that  the  homicide  was 
commuted  In  Lenawee  county  was  sufficiently 
proved,  and  no  error  was  oomioitted  in  so 
ruling. 

Charles  M.  Croswell  was  reporter  for  the 
Adrian  Times,  and  had  a  conversation  with 
the  respondent  at  the  Lalce  Shore  depot  in  Ad- 
rian wliile  he  was  in  the  officer's  custody. 
The  same  officer  had  arrested  the  respondent, 
and  had  several  previous  talks  witli  him  in 
regard  to  the  liomicide,  and  StewHi-t's  con- 
nection with  it.  Wlien  respondent  was 
brought  before  the  magistrate,  the  officer, 
who  was  a  deputy-sheriff,  said  to  him: 
"Now,  Jimmie,  [meaning Stewart,] you  have 
been  lying  to  me.  ♦  *  *  I  do  not  want 
you  toopen  your  mouth  unless  you  tell  me  the 
truth.  Do  not  say  anything.  •  •  ♦"  The 
officer  testified  that  Stewart  made  the  remark, 
twice,  "I  did  not  strike  the  blow."  Mr.  Cak- 
BOS,  who  was  the  justice  who  issued  the  war- 
rant for  respondent's  arrest,  was  present  at 
this  conversation  betwen  the  deputy-sheriff 
and  respondent,  and  states,  also,  that  the 
deputy  told  the  respondent  he  had  better  tell 
the  truth;  that  it  would  be  better  for  him, 
or  words  to  that  effect;  that  Stewart  made 
no  statement  until  the  officers  asked  for  It. 
"They  told  him  they  knew  he  had  been  ly- 
ing; that  they  had  got  evidence  that  he  liad 
been  lying  to  them;  that  they  had  asoer> 
tained  that  he  had  lied  as  to  his  whereabouts 
in  accounting  for  himself  during  certain 
hours  of  the  night  of  the  flre;  and  he  had 
better  tell  the  truth;  that  it  would  be  better 
for  him."  That  at  this  time  there  was  an 
officer  upon  each  side  of  him ;  "  and  then  they 
said  to  him:  'We  know  you  have  been  lying 
to  ns  now;  we  do  not  want  you  to  lie  any 
more.  *  *  *  If  you  cannot  tell  the  truth, 
keep  your  mouth  shut.'  He  then  said,  •! 
told  you.'  One  of  tlie  officers  said  '  No,  yuu 
have  not  told  us  the  truth ;  we  know  better. 
•  •  *  We  have  seen  your  mother,  and 
Mrs.  De  Long's  testimony  contradicts  you. 
You  said  that  you  were  at  yonr  mother's; 
that  yon  were  in  bed  at  your  mother's  that 
evening.'  Mr.  Stewart  immediately  spoke 
up,  and  snys:  •  I  did  not  say  I  was  to  bed. 
I  merely  said  I  was  there.' "  That  the  offi- 
cers then  said  to  him:  "Wedonot  wunt  any 
more  of  that.  We  want  you  to  tell  us,  and 
connect  yourself  through  from  the  beginning 
to  the  end  with  the  transactions, — all  you 
know  about  it;"  that  respondent  then  said: 
"Well,  if  you  send  me  up  for  ninety-nine 
years,  I  did  not  kill  the  man.  *  *  <k  idid 
not  strike  the  blow."  It  further  appears 
that,  at  the  time  of  the  conversation  with  the 
reporter,  respondent  did  not  know  him,  or 
that  he  intended  to  use  it  against  him,  or 
that  be  was  a  reporter,  but  respondent  sup- 
posed him  to  be  a  lawyer.  Respondent  had 
neither  employed  nor  consulted  with  a  law- 
yer at  that  time.    The  conversation  related 


to  the  transaction,  and  what  respondent  knew 
about  it,  and  what  part  he  took  in  tiie  even- 
ing's proceedings  when  the  alleijed  bomi:  id« 
occurred.  And,  to  that  end,  the  counsel  for 
the  people  asked  the  wituees  "to  state  what 
the  conversation  was. "  Counsel  for  respond- 
ent made  the  following  objection  to  the  ques' 
tion:  "I  object  to  that  as  incompetent. 
There  is  no  showing  that  the  statement  was 
voluntary;  and  I  believe  the  people  must 
show  that  the  statement  was  voluntary,  and 
thiit  no  inducement  had  been  offered  either 
at  this  time  or  any  prior  time.  The  burden 
is  upon  them  to  show  that  the  statement  was 
voluntary:  that,  if  any  inducements  have 
been  offered  any  time  prior,  they  must  show 
that  the  effect  of  the  inducementa  have  t)een 
wiped  out,  either  by  statements  to  the  pris- 
oner that  it  would  not  be  used  against  him. 
or  by  something  else.  My  position  is  that, 
from  the  time  the  defendant  was  arrested 
until  this  statement  was  made,  there  must 
be  pi^wf  that  no  statement  was  made  to  him 
which  would  render  his  statement  involun- 
tary. It  is  true  the  witness  stated  tbere  whs 
no  induoement  held  out  by  him  to  respondent 
to  make  the  statement;  that  nothing  was 
said  to  him  as  to  whether  he  ought  to  make 
a  statement  or  not;  and  that  witness  did  not 
know  what  the  officer  had  said  to  the  re- 
spondent." The  witness  was  then  permitted 
to  state  what  the  respondent  tliere  said  to 
him  while  in  the  custody  of  the  officens  and 
under  their  oontrol,  and  after  the  eonversa- 
tion  had  \rit.h  them  as  hereinlief ore  narrated, 
and  against  the  objection  of  respondmit's 
counsel.  Similar  statements  were  allowed 
to  be  given  in  evidence  by  the  justiee  later 
on  in  the  case,  and  afterwards,  on  motion  of 
defendant,  were  stricken  out  on  the  ground 
that  only  such  portions  af  the  statement* 
were  allowed  to  be  made  as  anited  the  offi- 
cers, and,  when  any  others  were  attempted 
to  be  made  by  the  respondent,  he  waa  told  he 
lied,  or  that  be  must  stop  that  kind  of  talk. 
The  respondent's  counsel,  at  tlie  time  this  rul- 
ing was  made,  again  called  the  attention  of 
the  court  to  the  i^tements  given  in  evidence 
by  witness  Croswell,  ttoA  asked  to  have  them 
stricken  out. 

We  think  the  objection  to- the  admission  of 
Croswell's  testimony  was  well  taken,  and 
thait  the  motion  subsequently  to  strike  it  out 
should  have  been  granted.  They  were  matte 
at  a  time  and  under  oircumstances  which 
were  well  calculated  to  greatly  disturb  tite 
judgment  and  prudent  action  of  the  respond- 
ent, and  to  unduly  excite  his  fears,  even  if 
innocent;  and  suoh  feelingd  were  but  the 
natural  effect  of  the  course  pursued  by  tlie 
officers  having  him  in  oharge.  And  the  ef- 
fect of  what  they  did  and  said  and  induced 
the  prisoner  to  say  was  to  bis  prejudice  lye- 
fore  the  jury.  It  is,  indeed,  quite  manifest 
without  this  testimony  a  conviction  oould 
not  have  been  obtained,  and  tbeooarterrone> 
ously  admitted  it. 

Several  requests  had  been  prepared  by  the 
respondent's  couoael  for  the  OQurt  to  ch«i;gs. 
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and  the  coart  was  asked  to  give  tliem  to  the 
jury.  This  was  not  done.  These  requests 
will  be  found  in  the  margin.^ 

We  do  not  think  the  fourth  assignment  is 
well  founded.  It  was  sought  to  show  where 
respondent  went,  and  his  conduct  after  the 
coroner's  jury  had  been  summoned  and  he 
Imd  been  examined,  l)efore  his  arrest  on  the 
same  day,  and  it  was  permitted  to  the  people 
to  do  so.  We  see  nothing  objectionable  in 
the  examination. 

Tlie  defendant's  sixth,  seventh,  and  eighth 
assignments  of  error  involve  the  refusal  to 
give  the  defendant's  Qrst,  second,  and  third 
requests  to  charge.  It  may  be  said  that  they 
were  given  in  8(il)8tance  with  much  plausi- 
bility.  Still,  tliey  were  not  given  in  tlie  lan- 
guage requested,  and  tliere  was  no  reason 
why  they  sliould  not  have  been.  It  not  un- 
frequently  oocdrs  that,  in  consequence  of  the 
peculiarity  of  some  of  the  jurors,  Isnown  to 
counsel,  be  can  tell  beat  what  particular  form 
of  expression  will  be  best  understood  by 
tbem.     Tliis    is  especially  tlie  case  where 


^FtrH.  Tou  will  start  out  lu  the  trial  of  this 
case  with  the  preaumption  that  the  defendant  is 
wholly  hmooeDt  of  the  orime  oharg[ed,  and  that 
presumption  mnst  be  overcome  by  evidence  so  con- 
vincing that  von  can  say,  beyond  any  reasonable 
doubt,  that  the  defendant  Is  guilty  as  charged. 
Seoond.  A  reasonable  doubt  is  such  a  doubt  aris- 
ing out  of  the  evidenoa  that  you  cannot  say,  to  a 
moral  certainty, that  Uie  defendant  is  guilty;  and, 
if  there  i«  any  other  raosonable  explanation  of  the 
death  of  Ibe  stranger  than  the  guilt  of  the  defend- 
ant, you  are  bound  to  acquit.  Third.  The  prose- 
cution claim  that  the  evidence  in  this  case  is  made 
up  of  a  chain  of  circumstances  of  facts  or  links  so 
connected  together  that  they  lead  up,  with  ail  rea- 
sonable certainty,  to  the  defendant's  guilt;  and, 
gentlemei^  I  charge  you  that,  lu  order  to  convict 
the  defendant  upon  that  class  of  evidence,  you 
must  be  satisfied,  beyond  anyreasonabledoubt,that 
each  material  taet  or  neaesaary  link  in  the  ctaain  has 
been  proven,  and,  If  you  have  any  reasonable 
doubt  about  any  one  of  the  necessary  facts  or  links 
constituting  the  chain  of  circumstances,  then  you 
shonld  aoqait  the  defendant.  To  illustrate:  The 
first  material  fact  or  link  is  the  death ;  the  second, 
deatbby  violence  at  the  band  of  some  person.  The 
first  fa<^  the  death,  is  not  disputed ,  Uie  second  is 
contested;  and,  if  you  have  any  reasonable  doubt 
as  to  either  one  of  them,  then  yon  must  acquit. 
Fourth.  It  la  claimed  by  the  proseoution  that  the 
defendant  has  made  different  and  contradictory 
and  Inconsistent  statements  concerning  hlswhere- 
abonts  for  one  or  two  hours  immediately  before  the 
fire  in  qoesUon;  bat,  even  if  defendant  did  make 
such  contradictory  statementa,  and  they  were  part- 
ly or  wholly  false,  that  of  itself  would  not  be  suffi- 
cient to  convict  the  defendant ;  and  yon  should  very 
csretDllv  oonsider  what  the  average  young  men  of 
hia  oondition  in  life  might  do  under  like  trying 
circumstauces;  and  in  this  connection  you  should 
recall  the  fact  that  the  young  men  Casgrove  and 
Moriarty  were  both  quickly  ready  to  resort  to 
falsehood  for  the  purpose  of  warding  away  sns- 
picion,  notwithstanding  their  acknowledged  inno- 
cence; and  now,  gentlemen,  if  you  should  believe 
that  this  defendant  made  contradictory  state- 
ments, and  that  some  of  them,  orall  of  them,  were 
false,  it  will  not  be  unnatural  that  such  belief  on 
your  part  may  create  a  prejudice  in  your  minds 
against  this  defendant.  If  such  should  be  the  case, 
it  will  be  your  duty  to  exeroise  great  care  that  yon 
do  not  permit  that  prejudice  to  take  the  place  of 
and  be  substituted  in  your  minds  for  actual  evi- 
dence and  proof  of  all  the  necessary  and  material 
facts  to  oonstltate  the  chain  neoeaaaryto  eatablisb 
til*  dafendant's  gnilb 


counsel  are  well  acquainted  with  the  jurors, 
and  know  their  peculiarities  of  thought,  an<t 
mode  of  reasoning  and  ability  to  comprehend ; 
and,  in  a  case  like  the  present,  where  so 
much  depends  upon  the  charge  of  the  court, 
and  the  manner  in  which  the  charge  is  giv> 
en,  we  think,  as  we  have  often  said  before, 
the  court  should  have  given  the  requests  of 
counsel  in  the  language  of  counsel,  if  found 
correct;  and,  while  it  is  quite  possible  the 
judgment  here  should  not  be  reversed  for 
these  alleged  errors,  these  requests  should 
liave  been  given  as  requested.  Cook  t. 
Brown,  62  Mich.  478,  29  N.  W.  Rep.  46: 
Mynning  v.  Kailroad  Co.,  59  Mich.  257,  26- 
if.  W.  Rep.  514;  People  v.  Macard,  40  N.  W. 
Rep.  787.  If  this  may  not  be  required  of  tbe- 
oourt,  the  rule  that  counsel  may  prepare  and 
make  such  request  to  charge  is  of  but  little 
or  no  l)eneat  to  the  respondent,  or  in  fact  to 
titber  party  in  any  suit  tried  by  jury. 

We  think  the  respondent's  fourth  request 
was  correctly  refused.  It  requires  the  court 
to  pass  upon  facts  which  were  exclusively  for 
the  jury. 

The  fifth  leqnest  was  as  follows  and  should 
have  l)een  given  for  the  reasons  alreaily  men- 
tioned: "As  I  have  said,  it  is  not  disputed 
in  this  case  but  that  the  deceased  stranger 
met  his  death  in  the  slra.!  in  question,  on  the 
nig^t  of  the  3d,  or  early  morning  of  tlia  4tb 
of  October  last,  but  the  difficult  question  is. 
How  did  he  come  to  his  death  y  Can  it  be 
accounted  for  upon  any  reasonable  theory 
other  timn  that  iie  was  murdered  by  the  do- 
fendant?  If  it  can,  then  you  must  acquit, 
the  defendant." 

The  other  questions  presented  are  unim- 
portant, but  for  the  errois  noted  the  judg- 
ment must  iM  reversed  and  a  new  trial  grant- 
ed. With  the  errors  in  this  reoord  elimi- 
nated, a  conviction  would  be  hij^iily  improb- 
able. But  what  new  facts  may  have  been 
disclosed  since  tlie  case  was  tri«l,  if  any,  we 
liave  no  means  of  knowing;  and  in  any 
event,  if  it  is  thought  hoai  to  longer  hold  the 
respondent  for  trial,  he  must  be  admitted  to 
bail  on  giving  bund  for  his  appearance  in  the 
sum  of  Hl.OUO,  to  l)e  approved  by  the  cii^ 
cuit  judge,  with  two  good  andsufficientsure- 
ties.    The  other  justices  concurred. 


Webeb  v.  Staobat  et  al. 
(Suprsme  Court  of  Jfiehi^an.    Jnne  7,  USB.) 

HtOHWATS— BSTABLISntaMT— EMINSiTT  DoHAIN. 

1.  Proceedingsbytbe  township  commissioner  of 
highways  to  condemn  land  for  the  purpose  of  alter- 
ing a  highway,  under  How.  St.  Slich.  c  29,  M  120&- 
13(»,  are  not  irregular  and  premature  because  taken 
during  the  penden<nr  of  certiorari  to  review  a 
former  decision  of  the  commissioner.  discontinU' 
ing  such  highway,  where  such  decision  Is  after- 
wards held  void. 

'2.  Where  It  does  not  appear  that  the  commis- 
sioner or  towB  board,  on  appeal  from  his  decision, 
allowed  a  land-owner  damages  for  his  land  takea 
for  th«  highway,  the  proceedlnga  are  void,  and  do 
not  Justify  an  entry  on  the  landafter  notice  to  the 
owner  to  remove  fences,  under  How.  St.  Micik.. 
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Error  to  circuit  court,  Bay  county;  Obosoe 
P.  Cobb,  Judge. 

Action  by  Charles  Weber  against  William 
Stagray  and  Peter  Van  Erp.  Judgment  for 
plaintiff,  and  defendants  bring  error. 

T.  A.  B.  A  J.  C,  Weariook,  for  appellants. 
Lindner,  Porter  dt  Haffey,  for  appellee. 

Sherwood,  0.  J.  The  plaintiff  brought 
his  action  in  justice's  court  to  recover  dam- 
ages for  trespass  upon  his  lands,  Hggravated 
by  the  removal  of  his  fences.  Under  a  plea 
of  title  the  defendants,  claiming  the  loaun  in 
QUO  was  a  public  highway,  caused  the  suit  to 
be  removed  into  the  circuit  court  for  the 
county  of  Bay,  where  the  cause  was  tried, 
and  Judge  Cobb  directed  the  jury  to  find  for 
the  plaintiff,  and  allowed  thpm  to  assess  the 
damages.  They  did  so,  and  judgment  was 
entered  accordingly.  The  defendants  bring 
error.  The  highway  was  originally  estab- 
lished by  user,  and  the  defendants  claim  that 
the  land  upon  which  the  trespass  was  com- 
mitted was  taken  under  regular  proceedings 
for  the  purpose  of  altering  the  highway  by 
making  It  the  lawful  width,  and  in  removing 
the  plaintiff's  fence  therefrom  under  a  proper 
order  from  the  commissionpr  of  highways. 
The  proceedings  under  which  the  defendants 
claim  to  make  their  defense  are  contained  in 
chapter  29,  How.  St.  §8  1296-1305.  They 
were  for  the  purpose  of  altering  the  road, 
and  condemning  plaintiff's  land  for  that  pur^ 
pose.  They  were  by  the  defendant  Stagray, 
as  commissioner  of  highways  of  the  town- 
ship; and,  while  the  alteration  was  made 
and  determined  by  him,  he  did  not  allow  the 
plaintilf  any  damages  for  the  land  taken.  An 
appeal  was  taken  to  the  township  board  from 
the  determination  of  the  commissioner,  and 
they  dismissed  the  plaintiff's  appeal,  thus 
leaving  the  matter  ot  the  alteration  as  the 
commissioner  had  determined  it.  ISiQ  certio- 
rari has  ever  been  taken  from  his  proceed- 
ings. At  the  proper  time  the  statutory  no- 
tice to  plaintiff  was  given  by  the  defendant 
commissioner  to  remove  his  fences  from  the 
highway  as  thus  altered  and  laid.  Plaintiff 
refused  to  comply,  and  the  commissioner 
Stagray  and  the  other  defendant  removed 
them  for  him,  under  section  1813,  How.  St. 
It  is  in  removing  such  fences  that  the  tres- 
pass is  alleged  by  plaintiff  to  have  been  com- 
mitted. 

On  the  part  of  the  plaintiff  it  is  claimed: 
First.  The  description  of  the  land  contained 
in  the  notice  does  not  cont^n  all  the  land 
condemned  and  taken,  upon  which  the  al- 
leged trespass  was  committed.  The  notice, 
we  think,  however,  is  sufficient  to  apprise  the 
party  of  the  nature  of  ihe  defense,  and  to  al- 
low all  testimony  offered  and  admitted  perti- 
nent to  the  subject  and  issue.  Second. 
Plaintiff  Insists  the  action  of  the  commis- 
sioner was  premature,  irregular,  and  there- 
fore void,  and  plaintiff  therefore  had  the 
right  to  maintain  Ibis  suit,  and  ought  to  be 
allowed  to  recover.  Mr.  Stagray  had  pre- 
viously, as  commissioner  of  highways,  enter- 


tained proceedings  taken  for  the  purpose  of 
discontinuing  said  highway  altogether,  and 
made  his  determination  so  to  do.  From  tliis 
determination  one  Price,  who  was  interested, 
removed  tlie  proceedings  in  that  case  into 
this  court,  where  they  were  held  to  be  void, 
and  were  quashed.  Certainly  they  could 
iMve  no  effect  whatever  upon  this  case  or  the 
proceedings  herein  set  up  as  a  defense,  inas- 
much as  they  were  void.  See  35  N.  W.  Rep. 
815.  The  proceedings  before  the  commis- 
sioner were  not  premature  on  account  of  the 
pendency  of  certiorari  to  review  such  void 
action  biafore  then  taken.  Names  v.  Com- 
missioners, 30  Mich.  490;  Prescott  v.  Patter- 
son, 44  Mich.  525,  7  N.  W.  Rep.  237. 

In  further  consideration  of  plaintiff's  two 
points,  other  things  are  to  be  noticed.  This 
case  is  nut  a  certiorari  to  review  the  action 
of  the  commissioner  in  making  the  alteration 
in  the  highway  necessitating  the  taking  of 
plaintiff's  land  and  removing  his  fences, 
where  all  the  questions  involving  the  regu- 
larity of  all  the  proceedings  could  be  inquired 
into,  but  this  case  is  error  to  review  the 
proceedings  in  a  case  where  the  proceedings 
before  the  commissioner  in  altering  the  high- 
way came  only  collaterally  in  question,  and 
in  whii-h  an  appeal  was  taken  therefrom: 
and  where  an  appeal  has  been  taken  to  the 
township  board  from  such  proceedings  the 
statute  expressly  says  "their  decision  shall 
be  conclusive  and  final."  Section  1303,  How. 
St.  It  is  also  held  by  this  court,  in  Prescott 
V.  Patterson.  44  Mich.  526,  7  N  W.  Rep. 
238,  that  an  appeal  to  the  town  l)oard  in  auch  a 
case  is  a  waiver  of  previous  defects  and  irreg- 
ularities, but  this  rule  does  not  apply  to  such 
defects  as  show  a  want  of  jurisdiction  or  the 
proceedings  void.  It  is  to  be  further  noticed 
under  this  point  that  the  record  does  not 
purport  to  give  all  the  testimony  in  thb  case, 
but  so  far  as  the  proceedings  do  appear  be- 
fore the  commissioner  they  are  regular,  in- 
cluding the  notice  to  remove  fences  and 
open  the  highway.  But  it  nowhere  appears 
that  the  commissioner  or  the  town  board  al- 
lowed the  plaintiff  any  damages  for  his  land 
taken  for  the  use  of  the  street.  This  must 
appear,  or  the  proceedings  will  be  void. 
Damages  to  the  amount  of  the  value  of  the 
Innd  taken  for  farming  purposes  must  be  al- 
lowed to  the  owner  by  the  commissioner  be- 
fore the  public  can  acquire  any  rights  or  in- 
terest in  the  property  condemned.  This  was, 
in  the  present  case,  precedent  to  the  right  of 
tlie  commissioner  to  enter  upon  the  plaintiff's 
land  for  any  purpose,  and  the  acts  of  the  de- 
fendants cannot  therefore  be  jnstified  under 
the  commissioner's  proceedings,  and  the 
judgment  must  therefore  be  affirmed.  The 
other  justices  concurred. 


Balen  v.  Mebcibr  et  oZ. 
(Supreme  Court  of  ItlcMaan.    June  7, 18S9.) 

KOBTaAOBS — M0RTOAQBA.BLB  IkTBBBST  —  PstOBI- 
TIB8 — RbOORDING. 

1.  How.  St.  Mich,  i  5653,  provides  that  land,  or 
any  estate  or  interest  therein, /iw]rjM.<xnreved  by 


Digitized  byVjOOQl 


Mich.) 


BALEN  II.  MEBCIEB. 


667 


deed  doljr  executed  and  recorded  as  provided  in 
the  chapter  of  which  said  section  is  part.  Section 
8658  prescribes  the  mode  of  execution,  attestation, 
and  acknowledgment  of  deeds  conveying  "  any  in- 
terest in  lands. "  Sections  6674  et  seq.  provide  for 
the  registration  of  all  absolute  deeds  In  one  book, 
and  of  mortgages  and  other  deeds  intended  as  se- 
curities in  another.  H.  purchased  land,  paid  part 
of  the  purchase  money,  and  took  possession  under 
a  written  contract  signed  by  her  vendor,  which 
was  not  acknowledged  or  recorded.  She  then  exe- 
cuted a  mortgage  of  her  interest  therein  to  com- 
plainant. Hela,  under  said  statutes,  that  the 
mortgage  was  a  recordable  instrument. 

8.  A  grant  of  "all  the  right,  title,  and  interest" 
of  the  mortgagor  in  "any  and  all  contracts"  to  the 
land  in  quesUon  conveys  real  estate,  and  not  a 
chattel  interest. 

8.  A  subsequent  mortgagee  who,  as  part  of  the 

consideration  for  his  mortgage,  pays  the  residue 

.  of  Che  purchase  money  due  on  the  land,  is  entitled 

to  preference  over  complainant's  mortgage  pro 

tanto. 

4.  Where  a  bill  to  foreclose  a  mortgage  does  not 
ask  for  a  verified  answer,  it  is  within  the  discre- 
tion of  the  court  to  permit  a  defendant  who  has 
purchased  part  of  the  mortgaged  premises  to 
amend  his  unsworn  answer  by  alleging  that  he 
had  no  notice  of  complainant's  mortgage,  as  such 
amendment  Is  in  furtherance  of  justice. 

Appeal  from  circuit  court,  Roscommon 
county.  In  chancery. 

Bill  by  Fanny  It.  S.  Balen  against  Ursula 
G.  Mercier  and  others  to  foreclose  a  mort- 
gage. From  a  decree  dismissing  the  bill  as 
to  defendant  Keith,  and  adjudicating  priori- 
ties as  between  complainant  and  defendant 
Crisman,  complainant  appeals. 

John  L.  Stoddard,  for  appellant.  H.  U. 
Woodruff,  for  appellee  Keith.  /.  L.  Slark- 
tceather,  A.  B.  Maynard,  and  Dwight  N. 
Lowell,  for  appellee  Crisman. 

Ghamplin,  J.  A  bill  of  complaint  was 
filed  on  January  20,  1887,  to  foreclose  a 
mortgage  given  by  defendant  Ursula  C.  Mer- 
cier  to  complainant,  dated  May  10, 1882,  and 
recorded  in  Roscommon  county  May  24, 
1882,  and  in  Cheboygan  county  May  26, 1882, 
to  secure  the  payment  of  83,000  on  May  10, 
1885,  with  interest  at  10  per  cent,  per  an- 
num, payable  semi-annually,  and  six  inter- 
est notes  for  the  accruing  interest,  said  in- 
terest notes  maturing  at  the  times  interest 
was  payable  for  said  loan.  The  property 
covered  by  the  mortgage  is  situiited  in  the 
counties  of  Roscommon  and  Cheboygan,  and 
is  described  therein  and  in  the  bill  of  com- 
plaint as  follows,  viz:  "Lots  numl>ered  nine 
(9)  and  ten  (10)  of  block  numbered  thirty-flve 
(85)  in  the  village  of  Roscommon,  in  Hig- 
gins  township,  according  to  the  recorded  plat 
thereof.  Also,  all  her  right,  title,  and  in- 
terest in  any  and  all  contracts  she  may  have 
with  Waterman,  Davidson  &  Co.  to  the 
north  one-halt  (f )  of  the  south-west  quarter, 
(4,)  and  the  north-west  one-quarter  (4)  of  the 
south-east  one-quarter,  (1,)  of  section  four 
(4)  in  town  twenty-four  (24)  north,  of  range 
one  (1)  west.  Also,  all  her  right,  title,  and  in- 
terest she  may  have  in  any  and  all  contracts 
to  lots  number  one  (1)  and  two  (2)  in  block 
seventy-foor,  (74,)  Mackinaw  City.  Said 
contract  recorded  in  Liber  K  of  Deeds,  on 


pages  267  and  268,  in  register's  office  of  Che- 
boygan county,  Michigan,  on  the  31st  day  of 
March,  1882."  The  biU  contains  the  usual 
allegations  found  in  foreclosure  bills,  and  it 
shows  that  this  mortgage  was  recorded  in  the 
office  of  the  register  of  deeds  for  Roscommon 
county  on  May  24,  1882,  in  Liber  3  of  Mort- 
gages, on  page  306,  and  in  the  office  of  the 
register  of  deeds  for  Cheboygan  county  on 
May  25,  1882,  in  Liber  D  of  Mortgages 
on  pnge  439,  441.  It  further  alleges  that,  at 
the  time  of  the  execution  and  delivery  of  the 
notes  and  mortgages,  Mrs.  Mercier  held  a  con- 
tract from  Waterman,  Davidson  &  Co.  for 
the  purchase  from  them  of  the  north  half  of 
the  south-west  quarter,  and  north-west  quar- 
ter of  south-west  quarter,  of  section  24, 
aforesaid,  dated  November  7,  1881,  and  re- 
corded in  the  office  of  the  register  of  deeds  for 
Roscommon  county  on  May  15,  1882,  in  Li- 
ber I  of  Miscellaneous  Records,  page  140;  and 
that  since  the  execution  of  the  mortgage,  and 
on  the  26th  day  of  December,  1885,  Mrs.  Mer- 
cier acquired  the  legal  title  to  said  lands;  and 
the  bill  claims  that  all  the  right,  title,  and  in- 
terest acquired  by  Mrs.  Mercier  in  said  lands 
after  the  execution  and  delivery  of  the  mort- 
gage inures  to  the  benefit  of  complainant, 
and  is  subject  to  and  covered  by  her  said 
mortgage.  Defendant  Keith  answered,  and 
set  up  that  Mrs.  Mercier  made  default  under 
her  contract,  and  neglected  to  pay  either 
principal  or  interest,  and  such  proceedings 
were  had  that  she  was  divested  of  all  right  to 
the  land,  and  requested  him  to  step  in  and 
buy  the  land,  which  he  did,  and  paid  the  pur- 
chase price  to  Waterman;  that,  before  he 
would  advance  the  money  to  buy,  he  insisted 
that  Mrs.  Mercier  should  give  him  a  deed, 
which  she  did,  dated  November  13,  1886; 
that  Waterman,  by  mistake,  made  the  deed 
to  her  instead  of  to  him;  that  he  advanced 
8300  for  principal  and  818  for  taxes. 

We  think  the  court  exercised  a  proper  dis- 
cretion in  allowing  defendant  Crisman  to  file 
amendments  to  his  answer  setting  up  want 
of  notice  or  knowledge  of  complainant's 
mortgage.  Answers  under  oath  were  waived, 
and  the  amendment  was  in  furtherance  of 
justice.  It  contained  no  admissions  which 
could  avail  complainant  as  evidence,  and  was 
not  evidence  in  defendant's  behalf,  and  un- 
der the  circumstances  the  signature  was  a 
mere  formality  that  could  be  dispensed  with. 
Had  the  bill  called  for  answer  under  oath, 
the  case  would  have  been  different,  and  an 
unsworn  and  unsigned  amendment  would 
not  be  permitted. 

The  defendant  Crisman  claims  that  at  the 
time  Mrs.  Mercier  executed  the  mortgage  to 
Mrs.  Balen  she  had  no  title  to  lots  1  and  2, 
block  74,  Mackinaw  City,  but  at  the  date 
thereof  the  title  was  in  one  Henry  Conkling, 
in  fee;  that  in  August,  1882,  she  desired  to 
borrow  of  defendant  Crisman  82,500,  and  to 
secure  him  upon  said  lots;  that,  for  the  pur- 
pose of  ascertaining  whether  the  security 
was  good,  he  went  to  Mackinaw  City  to  ex- 
amine and  ascertain  the  title  to  s#cL  loto; 
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and  that,  npon  arriving  there,  he  ascertained 
that  she  had  no  title  to  said  lots,  but  held  a 
land  contract  from  Henry  Conkling  for  the 
pnrchase  of  the  same,  upon  which  $200  had 
been  (laid  by  her,  leaving  a  balance  still  due 
of  9530.  Defendant  informed  her  that  she 
bad  no  title  to  the  lots,  bat,  if  Conliling's 
title  was  perfect  and  he  would  convey  to  her 
his  title,  defendant  would  loan  her  said  sum. 
They  then,  with  Conkling,  went  to  the  reg- 
ister's  otlice  for  the  purpose  of  examining 
the  title  of  Conkling  to  the  lots,  and  found 
his  title  perfect.  Defendant  then,  at  Mrs. 
Mercier's  request,  paid  the  balance  to  Conk- 
ling, and  be  executed  a  warranty  deed  of  said 
lots  to  Mrs.  Mercier,  and  she  thereupon  exe- 
cuted a  mortgage  to  him  to  secure  the  pay- 
ment of  32,^0,  which  was  the  sum  loaned 
at  that  time,  including  the  purchase  money 
afaresaid.  This  was  September  1,  1882. 
That  the  money  was  loaned  to  her  for  the  ex- 
press purpose  of  paying  the  balance  due  upon 
the  contract,  and  getting  title  from  Conkling, 
and  for  the  purpose  of  paying  fur  materials 
and  labor  contracted  by  said  Mercier  for  the 
porpose  of  erecting  an  hotel  on  said  lots;  and 
that  such  money  was  so  used  and  for  no 
other  purpose.  Afterwai-ds,  he  loaned  her  an 
additional  sum  of  $500,  for  which  she  gave 
her  note  and  another  moi-tgHge  on  sai<I  lots; 
and  later  still,  being  some  time  in  Deceml)er, 
1884,  Mrs.  Mercier  desiring  a  still  further 
loan  In  order  to  pay  for  materials  and  work- 
men apon  said  hotel,  and  prevent  liens  for 
labor  and  material  being  laid  thereon,  he 
loaned  her  an  additional  sum  of  $2,100,  and 
the  two  prior  mortgages  were  dischai^:), 
and  the  whole  loan  was  embraced  in  one  snm 
of  $5,100,  and  a  mortgage  was  executed  cov- 
ering said  lots  for  the  whole  amount.  De- 
fendant clHlms  that  during  all  this  time  he 
bad  no  actual  notice  or  knowledge  of  com- 
plainant's mortgage.  After  hearing  proofs, 
the  circuit  court  dismissed  the  bill  of  com- 
plaint as  to  Kieth;  and  as  to  the  property 
covered  by  the  Crisman  mortgage  he  decreed 
as  follows:  "First.  That  there  is  due  to  the 
complainant  upon  her  note  and  mortgi^ 
mentioned  and  set  forth  in  the  bill  of  com- 
plaint herein  for  principal  and  interest  to  this 
date  the  sum  of  four  thousand  one  hundred 
and  thirty  dollars  and  twenty  cents,  ($4,- 
180.20.)  Second.  That  there  is  due  to  the 
defendant  Frederick  Crisman  upon  his  note 
and  mortgage  set  forth  in  his  amended  an- 
swer, filed  herein,  tor  principal  and  interest 
to  date,  including  the  several  sums  of  money 
paid  by  said  defendant  for  insurance  upon  the 
property  covered  by  his  said  mortgage,  the 
sum  of  six  thousand  six  hundred  eighty-four 
dollars  and  eighty-nine  cents,  ($6,684.89.) 
Third.  That  the  complainant  has  a  lien  up- 
on lots  1  and  2  in  block  74  in  Mackinaw  City, 
in  the  county  of  Cheboygan  and  state  of 
Michigan,  being  a  portion  of  the  property 
ooverwl  by  hersiiid  mortgage,  for  the  amount 
that  had  b>«n  paid  by  the  defendant  Ursula 
Cdina  Mercier  upon  ihe  ooutnict  given  to  her 
by  Henry  Conkling  for  the  sale  thereof  to 


her,  dated  on  the  1st  day  of  April,  A.  D. 
1882,  at  the  time  of  the  execution  of  the  de- 
fendant Crisman's ' mortgage,  (which  was  on 
the  27th  day  of  December,  A.  D.  1882.  Which 
amount  is  two  hundred  dollars,  ($200.00.) 
with  interest  thereon  at  the  rate  of  10  per 
cent,  per  annum,  payable  semi-annually  from 
the  date  of  the  complainant's  said  mortgage, 
vi'Z.,  May  10,  A.  D.  1882,  which  is  prior,  supe- 
rior, and  paramount  to  the  lien  of  the  defend- 
ant Crisman  thereon;  and  that  the  defendant 
Crisman  has  alien  thereon,  subject  to  the  lien 
of  the  complainant  for  the  said  sum  of  two 
hundred  dollars  ($200.00)  and  interest,  as 
aforesaid,  for  the  aforesaid  sum  of  six  thous- 
and six  hundred  and  eighty-four  dollars  and 
eighty-nine  cents,  ($6,684.89,)  which  is  prior, 
superior,  and  paramount  to  the  lien  thereon 
for  the  amount  due  to  the  complainant  as 
aforesaid,  over  and  above  the  said  sum  of  two 
hundred  ($200.00)  and  interest,  aforesaid; 
and  that  the  said  complainant  next  has  a  lien 
thereon,  subject  to  the  said  lien  of  defendant 
Crisman  for  the  amount  due  her  as  afore- 
said, over  and  above  said  sum  of  two  hundred 
dolliirs  ($200.00)  and  interest,  as  aforesaid." 
He  decreed  that  the  Roscommon  property 
covered  by  the  mortgage  slioald  be  sold  first, 
and  gave  other  directions  usual  in  decrees  of 
foreclosure. 

Tlie  Interests  of  the  two  defendants  who 
appeared  and  answered  the  bill  of  complaint 
will  be  considered  separately.  First.  As  to 
the  controversy  between  complainant  and 
Crisman.  The  main  question  in  issue  is 
whether  the  record  of  a  mortgage  upon  land 
of  which  the  mortgagor  has  only  a  contract 
of  purchase  Is  notice  to  a  subsequent  pui^ 
chaser  or  incumbrancer  of  the  legal  title, 
without  actual  n<Aice  of  the  moi-tgage.  Ttie 
contract  executed  between  Crisman  and  Mrs. 
Mercier  conveyed  to  her  an  interest  in  land. 
It  was  dated  April  1.  1882.  The  consid- 
eration named  in  the  contract  was  $700, 
$100  of  which  was  paid  down,  and  $100  was 
to  be  paid  .Tuly  1, 1882 ;  $100.  October  1, 1882 ; 
$100,  January  1,  1888;  $100,  April  1,  1883; 
$100,  July  1, 1883;  and  $100,  October  1. 188S. 
It  was  mutually  agreed  that  Mrs.  Mercier 
should  have  possession  of  the  premises  from 
the  date  of  the  contract.  The  testimony 
shows  that  she  went  immediately  into  the 
possession,  and  commenced  to  erect  an  ho- 
tel thereon.  She  was  then  in  posaeaaion, 
clothed  with  the  equitable  title.  It  waa  an 
interest  in  the  land  which  she  could  sell,  as- 
sign, or  mortgage.  By  the  mortgage  exe- 
cuted to  Mrs.  Balen,  Mrs.  Mercier  conveyed 
her  interest  in  the  land  covered  by  the  con- 
tract as  a  security  for  the  money  borrowed 
by  her.  The  conveyance  was  duly  witnessed 
and  acknowledged;  and  as  a  mortgage  it  was 
entitled  to  be  recorded  in  the  book  of  mort- 
gages, and  to  be  entered  in  the  entry  book 
kept  by  the  register  of  deeds.  How.  St. 
§§  5674,  5675;  Sinclair  v.Slawson,  44  Mich. 
126,  6  N.  W.  Bep.  207.  Our  statutes  cod- 
template  that  any  instrument  which  is  enti- 
tled to  be  recorded  ahall  fint  be  «atmrad  by 
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the  register  in  the  entry  book,  and  it  is  then 
deemed  recorded.  It  should  next  be  spread 
at  length  upon  the  record  books  provided  for 
that  purpose.  It  shall  lastly  be  indexed  in 
the  proper  general  index  by  entering  alpha- 
betically the  name  of  every  party  to  each  In- 
strument recorded  by  the  register,  with  a 
reference  to  the  book  and  page  where  the 
same  is  recorded.  How.  St.  g§  5674-5678, 
5U82.  Tlie  statute  contains  no  specific  defl- 
nition  or  direction  as  to  what  instruments  in 
writing  shall  be  recorder!,  and  what  shall 
not.  It  does,  however,  provide  that  "con- 
veyances of  lands,  or  of  any  estate  or  inter- 
«et  tlierein,  may  be  made  by  deed,  signed  and 
sealed  by  the  person  from  whom  the  estate 
or  interest  is  intended  to  piiss,  being  of  law- 
ful age,  or  by  his  lawful  agent  or  attorney, 
and  acknowledged  or  proved  and  recorded 
as  directed  by  this  chapter,  without  any  oth- 
•er  act  or  ceremony  whatever."  How.  St. 
8  5652.  Section  5658  requires  deeds  of 
lands,  or  any  interest  in  lands,  to  be  execut- 
ed in  the  presence  of  two  witnesses,  and  ac- 
knowledged before  some  prescribed  officer. 
The  statutes  then  prescribe  the  duty  of  the 
register  of  deeds.  He  is  required  to  enter 
and  record  all  deeds  of  conveyance  absolute 
in  their  terms  in  one  set  of  books,  and  in 
another  set  all  "mortgages  and  other  deeds 
intended  as  securities,  and  all  assignmente 
of  any  such  mortgages  or  securities."  I 
think  it  is  beyond  doubt  that,  under  these 
provisions  of  our  statutes,  the  mortgage  of 
^rs.  Balen  was  entitled  to  tie  recorded.  It 
was  an  instrument  authorized  by  law  to  be 
recorded,  and  was  properly  recorded,  and 
was  notice  to  subsequent  purchasers  and  in- 
cumbrancers of  the  mortgrage  and  its  con- 
tents. Wing  y.  McDowell,  Walk.  (Mich.)  182; 
Cooper  v.  Bigly,  18  Mich.  475,  476;  Parkist 
V.  Alexander,  1  Johns.  Ch.  394;  Johnson  v. 
Stagg,  2  Johns.  509;  Hunt  v.  Johnson,  19 
N.  Y.  281;  StoddaFd  v.  Whiting,  46  N.  Y. 
€27;  Insurance  Co.  v.  Bhriver,  8  Md.  Ch. 
881:  Bellas  v.  McCarty,  10  Watts,  13;  Ne- 
ligh  V.  Michenor,  11 N.  J.  Eq.  539;  Wilder  v. 
Brooks.  10  Minn.  50,  (Gil.  32.)  The  sUtule 
provides  that  every  conveyance  of  real  estate 
within  this  state,  which  shall  not  be  recorded 
as  provided  in  this  chapter,  shall  be  void  as 
against  any  subsequent  purchaser  in  good 
faith,  and  for  a  valuable  consideration,  of 
the  same  real  estate,  or  any  portion  thereof, 
whose  conveyance  shall  be  first  duly  record- 
«d.  How.  St.  §  5683.  The  statute  of  other 
states  contains  Uke  provisions;  and  the 
courts  of  other  states  and  of  this  state  con- 
struing such  statutes  have  declared  that  con- 
veyances, duly  recorded,  operate  as  construc- 
tive notice  to  subsequent  purchasers  and  in- 
cumbrancers of  the  instrument  and  of  its 
contents.  It  is  true  several  of  the  courts 
tack  upon  this  construction  a  limitation  that 
the  record  is  notice  only  to  those  claiming 
under  the  same  grantor,  or  one  who  is  the 
-common  source  of  title.  The  reasoning  pro- 
ceeds in  some  cases  upon  the  theory  that  the 
statute  only  provides  for  recording  convey- 


ances of  legal  estates  in  lands,  and  partly 
upon  the  theory  that  the  r^istry  of  a  deed  is 
notice  only  to  them  who  claim  through  or 
under  the  grantor  by  whom  the  deed  was 
executed;  and,  when  one  link  intbechaln  of 
title  is  wanting,  there  is  no  clue  to  guide  the' 
purchaser  in  his  search  to  the  next  succeed- 
ing link  by  which  the  claim  is  continued; 
anil,  consequently,  when  a  purchaser  has 
traced  the  title  down  to  an  individual  out  of 
whom  the  record  does  not  carry  it,  the  regis- 
try act  makes  that  title  the  purchaser's  pro- 
tection. 

The  first  theory  stated  has  no  application 
under  our  statutes,  so  far  as  mortgages  are 
concerned.  This  is  apparent  from  what  has 
heen  above  said.  Nor  does  the  second  theory 
apply  to  a  mortgage  or  otiier  conveyance  by 
one  in  possession  of  the  premises  under  aeon- 
tract  of  purchase,  for  such  possession  is  con- 
structive notice  of  the  rights  imcler  which  the 
party  holds.  Farwell  v.  Johnston,  34  Mich. 
342.  A  party  purchasing  from  the  person  in 
whom  the  legal  title  appeared  to  be  uf  record 
could  not  hold  the  premises  as  against  the  con- 
tract purchaser  in  possession ;  and,  when  such 
purchaser  is  found  in  possession,  then  the 
party  dealing  with  the  owner  of  the  legal  title 
is  bound  to  know  that  the  contract  purchaser 
has  an  interest  in  the  land,  which  he  may 
mortgage;  and,  if  he  has  mortgaged  it  and 
the  mortgage  is  duly  recorded,  there  is  no 
reason  why  be  should  not  be  charged  with 
constructive  notice.  Alden  v.  Garver,  32  III. 
32;  Crane  v.  Turner,  7  Hun,  357.  In  such 
case  the  reason  asserted  in  favor  of  a  person 
relying  upon  the  record  of  the  legal  title  does 
not  apply.  He  is  bound  to  search  for  equi- 
table titles  and  interests,  because  he  is  ap- 
prised that  equitable  interests  have  been 
created  by  the  contract  of  sale  and  possession 
under  it.  There  is  no  difficulty  in  ascertain- 
ing the  name  of  the  contract  purchaser  who 
is  in  possession.  There  is,  therefore,  no  dif- 
ficulty in  his  pursuing  his  search  of  the  rec- 
ords through  the  index  of  the  names  of  par- 
ties who  have  mortgaged.  He  has  tl>e  same 
facility  to  trace  the  chain  of  incumbrances  as 
to  equitable  mortgages  that  he  has  for  legal 
incumbrances,  and  with  as  great  accuracy. 
In  this  case,  Crisman  not  only  knew  that 
Mrs.  Mercier  was  in  possession,  but  he  had 
actual  knowledge  of  the  contract  of  purchase; 
and  it  was  as  much  his  duty  to  look  for  in- 
cumbrances in  the  index  under  the  letter 
"M"  as  it  was  under  "C."  The  purpose  of 
providing  an  index  is  to  facilitate  search. 
This  is  apparent  from  the  act  of  April  13, 
1841,  which  provided  for  such  index  "in  or- 
der that  the  records  containing  the  title  of 
lands  may  the  more  easily  be  preserved,  and  a 
search  of  said  records  to  ascertain  such  title 
facilitated."  I  had  occasion  to  discuss  this 
question  in  the  case  of  Edwards  v.  McKer- 
nan,  55  Mich.  520,  22  N.  W.  Rep.  20,  and  to 
express  my  views  upon  the  case  of  Trust  Co. 
v.  Maltby,  8  Paige,  861,  and  of  Wing  v.  Mo- 
Dowell,  Walk.  (Mich.)  175,  and  I  have  seen  no 
reason  sines  to  cause  me  to  change  the  <mla> 
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ion  then  advanced;  and  I  shall  not  review 
the  authorities  at  length  upuii  the  proposi- 
tions. It  cannot  be  logically  denied  that  the 
mortgage  in  question  is  notice  to  Crisman 
under  the  recording  laws  without  denying 
that  such  mortgiige  was  entitled  to  be  re- 
corded. It  does  not  affect  the  question  under 
consideration  that  the  contract  between  Conk- 
ling  and  Mrs.  Mercier  was  not  aclcnowledged 
and  recoixled.  It  was  duly  witnessed;  and, 
had  it  been  acknowledged  and  recorded,  such 
record  would  have  had  the  effect  as  notice 
provided  for  in  the  statute.  How  St.  §  5713. 
But  the  statute  provides  that  "no  contraut 
for  the  sale  of  lands  shall  be  deemed  invalid 
for  want  of  acknowlt-dgment  or  recording." 
There  is  no  question  as  to  the  existence  of  the 
contract,  or  that  Crisman  had  actual  notice 
of  its  terms;  and  I  have  already  said  that  he 
is  held  to  have  had  notice  of  Mrs.  Mercier's 
mortgage. 

Argument  is  made  that,  under  the  peculiar 
Isngaage  of  the  mortgage  relating  to  these 
contracts,  it  covered  merely  a  chattel  interest, 
and  not  an  interest  in  real  estate.  I  am  of 
opinion  that  it  conveyed  to  Mrs.  Balen  all  the 
interest  which  Mrs.  Mercier  had  under  the 
land  contracts,  and  no  other.  She  stands  in 
Mrs.  Mercier's  place.  She  had  the  right  to 
prevent  a  forfeiture.  She  bad  the  right  to 
foreclose  her  mortgage  security;  and.  upon  a 
sale,  the  purchaser  would  take  the  interest  of 
Mrs.  Mercier,  with  the  riglit  to  perform  the 
contract  and  receive  the  deed.  But  the  pur^ 
chase  money  is  the  tirst  lien  upon  the  prem- 
ises; and.  under  the  facts  in  this  case,  de- 
fendant Crisman,  having  advanced  such  un- 
paid purchase  money,  is  entitled  to  a  first 
lien  upon  the  premises  to  the  amount  of  such 
purchase  money  advanced,  with  interest  at 
10  per  cent,  until  it  matured,  according  to 
the  contract,  and  interest  at  the  legal  rate 
thereafter.  The  balance  of  his  mort^^e  is 
a  second  lien  to  that  of  complainant  for  the 
amount  of  her  mortgage,  which  is  subject  to 
the  purchase  money  and  interest;  and  the 
sale  under  the  decree  will  be  made  subject 
thereto.  The  order  of  sale  must  be  so  mar- 
shaled as  to  sell  the  lands  in  Boscomraon 
county  first,  and  the  lands  covered  by  the 
Crisman  mortgage  last. 

The  defendant  Kietb  purchased  with  act- 
ual notice  of  Mrs.  Balen's  mortgage.  Un- 
der the  testimony,  his  purchase  operated  as 
an  assignment  of  llie  contract  of  purchase 
from  Waterman;  and  the  pretemled  forfeit- 
ure must  be  regarded  as  ineffectual.  He  is 
entitled  to  stand  in  the  shoes  of  liis  grantor. 
Mr.  Waterman,  and  to  a  first  lien  for  the 
purchase  money  and  interest  according  to  the 
contract.  Tlie  premises  covered  by  his  deed 
will  be  sold  next  after  the  land  in  Roscom- 
mon county,  and  will  be  made  subject  to  his 
lien  for  the  purchase  money  and  interest. 
The  decree  against  defendant  Kieth  must  be 
reversed,  with  costs  of  both  courts.  The  de- 
cree against  defendant  Crisman  must  be  mod- 
ified, and  a  decree  entered  here  in  accord- 
ance with  this  opinion  against  both  defend- 


ants. The  complainant  will  recover  coats  of 
both  courts  against  Crisman.  The  other  jus- 
tices concurr«l. 


Campbell  et  al.  v.  Campbell  et  al. 

(.Supreme  Court  of  MicMgan.    June  7, 18S9.) 
Deeds— Fakbnt  and  Child— XJkdub  Imflubncb. 

R.  was  aa  old  nun,  having  11  children,  all  adults, 
and,  when  he  knew  that  he  bad  a  cancer  that  would 
cause  his  death,  he  conveyed  land  worth  about 
t5,000  to  his  son  D.,  as  be  bad  previously  stated  he 
intended  to  do,  in  consideration  of  the  latter's 
promise  to  maintain  him  for  life.  After  his  death, 
a  few  weeks  later,  some  of  his  other  children  sued 
to  annul  the  deed,  on  the  ground  of  mental  in- 
capacity and  undue  Influence.  R.  had  been  of 
violent  temper,  and  had  at  different  times  quarreled 
with  most  of  his  children.  He  had  a  dispute  with 
some  of  them  about  money  he  accused  them  of 
taking.  In  which  D.  took  bis  part.  D.  wrote  letters 
tending  to  create  the  impression  In  B.'b  mind  that 
others  of  the  children  were  conspiring  to  get  bis 
property,  and  to  prejudice  him  against  them,  and 
in  one  of  them  the  subject  of  oonveying  the  land 
to  D.  was  mentioned.  Another  son  abo  suggested 
the  idea  of  oonveying  It  to  D.  The  conveyance 
was  not  made  until  five  years  later.  A  disinter- 
ested witness  testified  that  when  R.  was  informed 
that  death  was  imminent  he  himself  sent  for  D., 
who  lived  at  a  distance,  and  made  the  deed  to  blm. 
There  was  no  secrecy  used  in  the  affair.  Some  of 
the  other  children  at  onoe  filed  a  bill  to  prevent  the 
deed's  being  carried  into  effect,  R.  being  a  defend- 
ant He  testified  in  that  case  that  be  was  not  in- 
fluenced by  D.,  but  conveyed  blm  the  land  volnn- 
tarilv,  as  the  resultof  a  plan  entertained  for  years. 
Medical  witnesses  pronounced  him  sane  when  the 
affidavit  was  made.  Held,  that  the  evidence  did 
not  establish  the  use  of  undue  influence  to  procure 
the  execution  of  the  deed. 

Appeal  from  circuit  court,  St.  Glair  county, 
in  chancery. 

Bin  by  William  Campbell  and  others,  heirs 
at  law  of  Robert  Campbell,  deceased,  against 
Daniel  Campbell  and  others,  to  set  aside  a 
deed  executed  by  said  Robert  Campbell  in 
his  life-time  to  defendant  Daniel  Campbell, 
on  the  ground  of  undue  influence  used  in 
procuring  its  execution.  Decree  dismissing 
the  bill,  and  complainants  appeal. 

F.A.  Baker,  for  appellants.  B.  6F.  Steven- 
son, {Wm.  P.  Wella,  of  counsel,) for  appel- 
lees. 

Chauplin,  J.  Robert  Campbell  died  Sep- 
tember 25,  1883,  leaving  11  children  surviv- 
ing him.  The  complainants  are  7  of  the  11 
children,  who  file  their  bill  of  complaint 
against  4  of  the  children  and  one  Geoi^  S. 
Oranger  to  set  aside  a  deed  executed  by  Rob- 
ert Campbell  in  his  life-time,  on  the  30th  of 
August,  1883,  of  160  acres  of  land  in  the 
town  of  Columbus,  St.  Clair  county,  Mich., 
to  his  son  Daniel  Campbell.  The  considera- 
tion e:J()ressed  in  the  deed  is  84,000,  but  the 
real  consideration  was  an  agreement  for  the 
care,  support,  and  maintenance  of  the  grantor, 
which  was  evidenced  by  a  writing  executed 
contemporaneously  with  the  deed  by  the 
grantee,  as  follows:  "I,  Daniel  Campbell,  of 
the  city  of  Detroit,  for  and  in  consideration  of 
a  warranty  deed  to  me  made  and  delivered  of 
the  south-east  quarter  of  section  seventeen, 
of  Columbus,  by  Robert  Campbell,  my  father, 
do  agree  to  take  care  of  him,  the  said  Robert 
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Campbell,  into  my  family,  and  furnish  him 
with  all  food,  clothing,  and  medical  attend- 
ance during  his  natural  life,  or  bo  long  as  he 
may  live,  in  a  manner  suitable  to  his  station 
i  n  life :  and  I  do  agree  that  the  said  land  shall 
be  deemed  and  held  liable  to  said  Robert 
Campbell  for  said  support.  Dated  this  80th 
day  of  Augast,  1883.  Dakikl  Campbell. 
Inpresenceof  G.  S.  Grangek.  Alexander 
Grant.  "  The  complainants  charge  that  said 
deed  was  obtained  by  the  said  Daniel  Camp- 
bell fraud  ulpntly,  for  the  purpose  of  cheating 
the  other  children  and  heirs  of  Robert  Camp- 
bell out  of  their  shares  in  bis  estate,  said 
Daniel  well  knowing  that  his  father  was  not 
competent  to  execute  a  deed,  by  representing 
to  him  that  his  other  children,  and  partic- 
ularly the  complainants,  had  either  stolen 
from  him,  or  been  instrumental  in  his  losing, 
SI, 400  in  money,  and  that  they  had  no  regard 
or  love  for  him,  and  would  do  nothing  to 
take  care  of  him  in  bis  illness  and  old  age, — 
all  of  which  represenbitions  and  pretenses 
were  false  and  fraudulent;  thattbedeed  was 
obtained  by  artiflce  and  deception  practiced 
by  defendants  upon  Robert  Campbell  by  un- 
due influence;  that  the  consideration  for  the 
conveyance  was  utterly  inadequate  and  in- 
sufficient,  and  the  whole  transaction  was  an- 
conscioiiable  and  fraudulent. 

We  have  given  the  testimony  introduced 
in  support  of  these  charges  due  and  careful 
consideration.  It  covers  the  history  of  the 
family  of  Robert  Campbell,  tlie  father,  from 
the  time  he  left  Canada  and  took  up  liis  resi- 
dence in  Columbus  upon  the  farm  in  ques- 
tion,— a  period  of  more  than  30  years.  We 
gatlierfrom  the  testimony  that  Robert  Camp- 
bell was  a  man  possessed  of  a  strong  self-will, 
opinionated,  obstinnte,  and  of  an  irascible, 
ungovernable  temper.  His  likes  and  dislikes 
were  strong,  and  iiis  conduct  was  liable  to  be 
influenced  by  his  prejudices.  Wlien  not  in 
the  heat  of  passion,  he  was  kind-hearted  and 
affectionate  towards  his  family.  He  was  one 
of  tlioae  men  who  insisted  that  his  word  was 
law  in  his  family,  and  disobedience  in  his 
opinion  merited,  and  usually  received,  con- 
dign punishment,  promptly  administered.  I 
do  not  doubt,  and  the  testimony  tends  to 
show,  that  the  children  inherited  some  of  the 
obstinacy  of  the  parent,  and  the  matter  of 
rearing  so  large  a  family  was  a  task  of  some 
diSiculty,  even  with  a  considerate  and  judi- 
cious parent.  That  tbere  were  times  when 
he  misused  and  abused  his  wife  and  children 
during  the  30  years  he  lived  in  Michigan,  be- 
fore Ills  second  wife  died,  there  can  be  no  con- 
troversy. The  incidents  of  such  abusive 
conduct  have  been  detailed  by  his  children, 
now  contesting  for  his  property,  with  pain- 
ful particularity;  and  yet,  taking  the  sum 
total  of  all  the  occurrences  narrated,  they 
make  an  insignificant  fraction  of  theSO  years 
of  the  home  life  of  Robert  Campbell.  Some 
of  the  children  left  home  of  their  own  accord, 
and  others  were  driven  away  by  their  father 
in  the  heat  of  passion,  because  tliey  did  not 
obey  his  behests.    The  second  wife  of  Mr. 


Campbell  died  in  the  spring  of  1877.  Joseph, 
the  youngest  child  by  the  first  wife,  had  died 
a  few  days  before  the  step-mother,  and  up  to 
the  time  bf  his  death  there  were  living  eight 
children  by  the  first  and  four  by  the  second 
wife.  Up  to  the  time  of  the  death  of  the  sec- 
ond wife,  Robert  Campbell  exiiibited  no  par- 
tiality for  one  of  his  children  more  than  an- 
other. They  were  all  treated  alike.  It  is 
claimed  by  complainants  thatdefendant  Dan- 
iel was  maltreated  and  driven  away  from 
home  years  before  this  time,  and  was  living 
in  Detroit.  John  had  been  driven  away  be- 
cause  "he  would  not  pick  his  goose;"  Sarah, 
because  she  insisted  upon  keeping  company 
with  a  young  man  after  her  father  had  for- 
bidden her  to  do  so.  AH  of  the  others  left 
home  voluntarily.  There  is  some  conflict  of 
testimonyas  to  whether  Hugh  and  Catharine 
were  driven  away,  or  left  home  of  their  own 
accord,  but,  under  all  the  circumstances,  I 
think  they  left  voluntarily,  and  against  the 
wishes  of  their  father. 

There  does  not  seem  to  have  been  the  best 
of  feeling  between  the  children  and  their 
father,  or  between  the  children  themselves. 
If  we  give  credence  to  the  testimony  of  the 
children,  there  were  plots  and  counterplots 
to  obtain  from  the  father  his  property.  It 
is  charged  that  Daniel  endeavored  to  induce 
some  of  his  brothers  of  the  first  wife's  chil- 
dren to  join  him  in  the  effort,  before  the 
death  of  the  second  wife,  to  obtain  a  deed  of 
the  farm;  giving  as  a  reason  that  the  second 
wife  would  influence  their  father  to  make  the 
property  over  to  her,  and  then  her  children 
would  get  the  whole  of  it.  It  is  charged  by 
Daniel  tliat  his  brothers  approached  him  with 
the  proposition  to  have  a  guardian  appointed 
over  their  father,  on  the  ground  that  he  was 
Incapable  of  taking  care  of  his  property,  and 
was  disposing  of  it  at  a  great  sacrifice;  while 
it  is  cliarged  by  William  and  George  that 
Daniel  tried  to  have  them  join  him  in  send- 
ing ills  father  to  an  insane  asylum  on  the 
ground  that  he  was  cra^y.  They  also  claim 
that  Daniel  took  every  occasion  to  prejudice 
the  mind  of  their  father  against  the  other 
children,  and  represented  them  to  their  fa- 
ther as  stealing  from  him,  and  trying  to  get 
his  property.  In  the  spring  of  1887  all  the 
children  above  21  years  of  age  had  left  home, 
leaving  Robert  Campbell  and  his  wife  upon 
the  farm  with  the  children  Sarah,  aged  about 
21,  Catharine,  14,  and  Hugh,  10  years,  re- 
maining in  the  family.  Robert  Campbell 
was  then  about  62  years  of  age.  Samuel  was 
working  at  a  neighbor's.  John  was  living  on 
a  farm  nearly  opposite  the  land  in  question. 
William,  Daniel,  George,  and  Joseph  were 
living  at  Detroit.  Nancy  was  married,  and 
living  in  Canada.  The  testimony  does  not 
show  the  whereabouts  of  Robert  and  Archi- 
bald at  that  time.  It  is  claimed  that  many 
years  prior  to  1877  an  amicable  arrangement 
had  been  entered  into  between  Robert  Camp- 
bell and  his  wife;  that  she  was  to  have  the 
avails  of  the  butter  and  eggs  produced  upon 
the  place,  and  Mr.  Campbell  was  to  have  the 
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«Tails  of  the  stock  nnd  fHrm  prodace.  There 
is  also  testriQODy  tending  to  show  that  Mr. 
CSampbell  intrusted  his  wife  with  the  care 
«nd  keeping  of  the  money  received  by  him, 
and  that  it  was  the  purpose  of  the  parties  to 
apply  the  accumulations  thus  made  in  build- 
ing a  new  house  upon  the  farm;  the  house 
they  had  occupied  in  rearing  their  family  be- 
ing a  log  house.  It  is  claimed  tliat  Mrs. 
Campbell  had  in  her  possession  quite  a  sum 
of  money  whic-li  she  guarded  with  jealous 
care,  sometimes  secreting  it  in  one  place  and 
then  in  another;  the  amount  at  the  time  of 
her  death  being,  as  claimed  by  the  complain- 
ants, a  little  over  $800,  and,  as  claimed  by 
Robert  Campbell  in  his  life-time,  over  $1,400. 
In  the  month  of  April.  1877,  William  Camp- 
bell  was  taken  sick.  The  disease  proved  to 
be  Uie  small-pox.  Joseph,  who  was  board- 
ing with  him,  was  taken  with  the  disease. 
His  step-mother  came  to  care  for  him.  Jo- 
seph died,  and  Mrs.  Campbell  was  also  taken 
sick,  and  died  at  William's  bouse  on  May  2, 
1877.  During  her  illness  she  called  George 
to  the  window,  and  instructed  him  to  go  to 
the  farm,  and  get  from  Sarah,  in  whos«  care 
ahe  bad  left  it,  the  money,  and  divide  it 
equally  among  her  four  children.  George 
did  as  requested.  Complainants  claim  this 
money  was  solely  the  avails  of  the  butter  and 
c^gs,  and  belonged  exclusively  to  Mrs.  Camp- 
bell. Bobert  Campbell  in  his  life-time,  with- 
out reference  to  the  source  from  whence  it 
was  derived,  claimed  that  the  money  was  his, 
and  that  the  children  had  no  right  to  it.  He 
charged  his  children  with  liaving  stolen  it 
from  him,  and  evidently  felt  that  a  great 
wrong  had  been  perpetrated  upon  him.  He 
charged  William  with  having  instigated  it, 
and  George  and  Sarah  with  ttaving  done  jt. 
If  he  twlieved  that  it  was  money  whicli  they 
bad  laid  aside  for  the  purpose  of  building  a 
bouse  to  the  amount  of  $1,400,  or  over,  more 
or  less  of  it  the  avails  of  his  savings  from 
the  sale  of  stock  and  produce,  he  bad  clause 
for  feeling  aggrieved  over  the  transaction. 
By  the  death  of  his  wife  be  was  left  with  the 
three  children  above  named,  but  George  went 
back  in  the  early  part  of  May,  and  made 
«ome  arrangements  about  working  the  place 
on  shares.  In  July,  Sarah  left,  and  a  little 
later  George  had  some  dispute  with  bis  fa- 
ther, and  was  ordered  off  the  place,  and  Cath- 
arine and  Hugh  left  at  the  same  time.  These 
children  went  to  Detroit,  and  stopped,  a  por- 
tion of  the  time  with  Daniel,  who  lived  at 
Springwell,  and  a  portion  of  the  time  with 
William.  It  appears  that  Mr.  Campbell  made 
efforts  to  get  Catharine  and  Hugh  to  return 
to  him,  and  also  one  and  another  of  the  un- 
married boys  to  come  and  live  with  him,  of- 
f  eri  ng  to  let  them  work  the  place.  It  appears 
that  Archibald  would  not  do  it  unless  he 
would  make  a  deed  of  the  place  to  Archibald 
or  Daniel,  and  Samuel  would  not  do  it,  and 
gave  no  reason  for  refusal. 

Several  letters  were  put  in  evidence  to  show 
that  Daniel  was  endeavoring  to  prej  udioe  the 
mind  of  his  father  against  complainants,  and 


especially  against  Willi;im,  viz.:  "Spring- 
wells,  September  20tb,  1877.  Dear  Fatlier: 
I  am  very  sorry  I  have  no  indnence  over  the 
children  in  regard  to  having  them  go  Iiome. 
I  was  there  to-day,  and  they  said  they  would 
not  go  home.  Perhaps  if  you  come  after 
them  yourself  they  will  go  home,  for  J  think 
they  are  influenced  by  the  older  ones  not  to 
go,  and  my  opinion  of  William  sending  for 
them  is  only  a  put-up  game  to  collect  board 
from  you.  You  want  to  look  out  for  your- 
self, for  if  there  is  such  a  thing  to  be  got  he 
will  get  it.  Don't  let  him  get  the  start  of 
you.  Hugh  is  starting  going  to  school. 
Sam  is  here.  You  might  as  well  give  up  all 
hopes  of  them  coming  home,  and  give  up  the 
idea  of  staying  there  all  winter,  luit  write  as 
soon  you  get  this,  and  let  me  know  if  you  are 
coming  down  after  tliem  or  not.  I  can't 
think  of  no  more  at  present.  From  your 
aftpctionate  son.  Danikl  Campbell."  Ex- 
hibit D:  "October  1st,  1877.  Dear  Father: 
I  received  your  kind  letter,  and  was  glad  to 
hear  from  you.  We  are  all  well,  hoping  tliat 
this  will  And  you  the  same.  There  is  notliing 
new  here,  at  least  that  I  know  of.  William 
and  George  parses  me  on  the  street,  and  don't 
speak  to  me.  I  heard  that  Katy  has  been 
sick,  but  she  is  better  now.  I  heard  Sarah 
was  going  to  get  married  this  week  to  Bro- 
pliy.  They  have  got  the  money  for  Sarah, 
and  George  said  they  had  it,  and  they  would 
like  to  see  yon  get  it,  for  it  never  belonged 
to  yon.  Now,  father,  there  is  no  use  of  your 
feeling  bad  about  what's  gone,  but  use  what 
you  have  left,  for  William  has  said  he  would 
get  more  for  them.  So  look  out  for  him,  for 
if  ttiere  is  any  way  he  will.  Write  soon,  aud 
let  me  know  what  you  think  of  doing,  for  it 
is  impossible  for  you  to  stay  ulone  there  all 
the  time,  and  you  had  better  come  down  and 
see  us  any  way.  If  you  can't  stay  very  long, 
it  will  do  you  good  to  have  a  rest.  Please 
write,  and  let  us  know  what  you  think  of 
doing.  Write  soon,  for  I  am  anxious  to  bear 
from  you.  From  your  loving  son,  D.  Camp- 
bell. Direct,  Mr.  D.  Campbell.  Detroit, 
care  P.  Jewell  &  Sons,  Micb."  Exhibit  £: 
"Springwells,  December  20th,  1877.  Dear 
Father:  I  now  take  the  pleasure  of  writing 
you  a  few  lines  to  let  you  know  we  are  all 
well.  When  I  got  home  that  night  Sam  was 
at  the  house.  He  was  telling  Jessy  she  need 
not  be  looking  for  nie  home  before  Thursday, 
for  be  was  sure  I  would  be  in  Port  Huron 
Monday,  getting  the  deed  of  the  place.  So 
he  waited  Monday  to  see  if  I  got  back.  I 
went  up  town  last  night  to  see  what  I  could 
learn.  I  heard  that  they  had  Bobert  posted 
on  the  matter,  and  received  letters  very  often 
from  him,  and  that  they  meant  business.  I 
heard  that  they  had  been  to  Lawyer  Minock's, 
but  didn't  learn  for  what  purpose,  but  the 
will  business  had  been  talked  over  before  by 
them  long  before  I  knew  anything  about  it. 
I  heard  that  William  knew  all  about  tbechil- 
dren  leaving  home  before  ever  they  came  to 
Detroit.  People  there  are  talking  about  it 
not  being  safe  for  you  to.  be  living  there 
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alone.  I  have  talked  the  matter  all  over  with 
Jessy,  and  she  is  quite  willing  to  do  wliat 
you  think  is  best.  If  you  don't  think  o( 
coming  to  Detroit  to  stay,  that  you  have  been 
there  long  enougli  alone,  for  it  is  a  terrible 
beartless  looking  thing  for  you  to  be  living 
there  alone.  No  more  at  present.  From 
your  affectionate  son,  Daniel  Campbell. 
Write  me  soon,  and  let  me  know  how  things 
is."  Exhibit  K:  « Office  of  Detroit  Leather 
Company,  Detroit,  Mich.,  September  13th, 
1881.  Dear  Father:  I  thought  I  would 
write  yon  a  few  lines,  and  let  yon  know 
that  I  will  be  up  next  week  to  net  one  or  two 
horses.  Howls  the  mares  looking?  Do  you 
want  to  sell  them  ?  If  so,  let  me  know,  and  if 
they  will  drive  in  the  buggy,  and  if  you  have 
took  the  colts  from  them  yet.  If  I  bought 
them,  we  would  want  to  drive  them  right 
away.  So  if  you  think  of  selling,  fit  them 
up  a  little.  We  are  all  well  at  present. 
Archibald  CHmpbell  was  down  to  see  us  not 
long  ago,  but  he  had  poor  luck  with  Katy, 
trying  to  have  her  go  home.  He  got  a  cool 
reception  at  Will's  and  George's.  I  have 
not  heard  from  him  since  he  left.  No  more 
at  present.  Answer  this  by  return  of  mail. 
From  your  affectionate  son,  D.  Campbell." 
Exhibit  G:  Also  a  letter  from  Archibald 
Campbell,  bearing  date  August  10th,  without 
naming  the  year,  but,  from  the  reference  in 
the  preceding  letter  to  Archibald's  visit  and 
efforts  to  get  the  children  to  return  home,  it 
is  likely  that  it  was  written  in  1881.  It  reads 
as  follows:  "Ludington,  August  10th.  Dear 
Father:  I  thought  I  would  write  a  few 
lines  to  let  you  know  I  reached  here  all  right. 
I  have  talked  with  my  sister  about  going 
home,  bat  it  is  of  no  use,  because  her  brothers 
has  their  influence  over  her,  and  it  is  of  no 
use  to  try  to  get  her  to  go  home,  for  they  want 
nothing  but  the  farm,  and  if  they  get  any 
chance  they  will  try  to  get  it,  and  they  will 
turn  yon  out  if  they  possibly  can,  and  I 
think  that  the  best  thing  you  can  do  is  to  get 
yonr  property  flxed  so  they  can't  get  any  hold 
on  it;  for  Will  says  he  shall  get  it  If  he  can, 
and  I  think  you  have  enough  of  it  now. 
Kate  says  that  she  is  going  to  sue  for  her  share 
before  long,  and  I  think  she  has  got  her  share 
now,  the  way  slie  has  done.  Father,  I  can't 
see  no  object  in  going  home  excepting  you 
make  it  an  object  for  me,  because  if  anything 
should  happen  you  they  would  put  me  off  of 
the  farm.  I  would  be  my  labor  out  and  get 
nothing  for  It;  but,  if  you  will  make  the 
property  over  to  me  or  Dan,  you  will  have 
the  handling  of  the  farm  while  you  live,  and 
then  I  will  receive  something  fbr  my  labor, 
for  my  object  is  to  keep  it  away  from  them, 
and  if  you  will  do  that  I  will  come  home  and 
stay  with  you,  for  I  don't  want  to  see  you 
liTe  ttiere  alone.  I  think  something  will 
happen  you  If  you  are  left  there  alone,  dear 
father.  That  is  for  this  time.  Please  an- 
swer as  soon  as  possible,  and  let  me  what 
yon  will  do.  Abchie  Campbell.  Direct 
to  me  at  Ludington,  Mason  County." 
Daniel  testified  that  the  first  time  his 
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father  talked  with  bim  about  deeding  the 
place  to  him  was  in  1877.  He  sent  for  him 
to  come  up  to  the  farm,  and  wanted  to  deed 
the  property  to  him,  that  he  told  him  he 
did  not  want  it;  that  the  next  spring  he 
went  up  there,  and  he  talked  of  drawing  up 
a  deed  then,  and  for  him  to  move  up  there, 
and  he  told  him  that  he  didn't  care  alx>ut  it. 
It  appears  from  the  testimony  that  in  the 
summer  of  1883  a  fatal  malady  had  developed 
in  the  mouth  and  throat  of  Mr.  Campbell. 
He  had  advised  with  local  physicians,  who 
advised  him  to  consult  Dr.  McGraw,  of  De- 
troit. Accordingly  in  August  he,  in  com- 
pany with  a  neighbor,  Mr.  Grant,  went  to  De- 
troit, and  visited  Dr.  McGraw,  who  advised 
him  that  he  was  afflicted  with  a  cancer,  and 
that  it  was  incurable.  Mr.  Grant  testifies 
that  the  doctor  told  him  that  he  would  live 
but  a  short  time.  At  Mr.  Campbell's  sug- 
gestion they  then  went  to  see  his  son  Daniel, 
whom  he  wished  to  come  and  take  care  of 
him,  and  he  would  deed  him  the  place.  It 
was  finally  arranged  that  he  should  come 
up  to  Columbus  the  next  day.  He  did  not 
go,  however,  until  the  next  day  but  one, 
when  the  deed  and  agreement  to  support 
were  executed.  There  was  no  secret  with 
reference  to  the  determination  of  Mr.  Camp- 
bell to  deed  the  land  to  Daniel.  Hugh  was 
there,  and  he  was  informed  of  it.  So  far  as 
the  capacity  of  Robert  Campbell  is  concerned 
in  this  investigation,  I  think  he  was  both 
physically  and  mentally  competent  to  trans- 
act the  business  done  upon  that  day.  He 
was  not  crazy  or  weak-minded.  Had  the 
transaction  been  between  strangers,  and  the 
defendant  liad  occupied  the  position  of  a  mete 
purchaser,  the  consideration  would  have  been 
grossly  inadequate.  The  premises  conveyed 
were  worth  at  least  9S0  an  acre.  But  here 
the  transaction  was  between  parent  and 
child,  made  in  contemplation  of  approaching 
dissolution,  and  under  circumstances  which 
partook  very  much  of  the  character  of  a  tes- 
tamentary disposition  of  the  farm.  It  is  in 
testimony  that  he  had  often  said  he  intended 
to  give  the  farm  to  Daniel,  and  if  the  trans- 
action cannot  be  impeached  for  fraud,  or  un- 
due influence,  which  is  a  species  of  fraud,  it 
must  stand.  If  otherwise  valid,  the  delivery 
of  the  deed  was  sufficient,  and  passed  the 
title. 

The  question  of  undue  influence  is  the  only 
one  upon  which  we  have  had  any  doubt.  We 
cannot  approach  the  question  without  being 
sensible  to  the  influence  that  natural  justice 
would  call  for  an  equal  division  of  the  prop- 
erty among  all  the  children,  share  and  share 
alike.  This  would  be  the  case  where  xU  are 
alike  deserving.  But  we  must  not  be  in- 
sensible to  the  absolute  right  which  a  parent 
has  to  dispose  of  his  property  In  such  manner 
as  he  sees  fit.  That  he  is  most  capable  of 
determining  which  of  his  children  are  most 
deserving  in  his  estimation,  and  that  we  have 
no  right  to  substitute  our  will  or  wishes  or 
our  ideas  of  what  is  just  and  right  for  his. 
It  is  plain  from  the  testimony  that  there  ex- 
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lated  a  feeling  of  mutual  jealousy  between 
Daniel  and  William.  It  appears  that  Daniel 
had  taken  his  father's  side,  or  at  least  ayni- 
palliizeil  with  him,  in  reference  to  his  posi- 
tion over  the  money  which  was  taken  away 
by  Qeorge,  and  also  from  tlie  children  leaving 
their  father,  and  refusing  to  return  to  their 
home.  It  is  equally  obvious  that  AVilliam 
sided  with  tite  children,  and  against  the 
father,  upon  the  money  question.  Which 
was  right  and  which  wrong  it  is  not  neces- 
sary for  us  to  determine.  The  question  is, 
did  Daniel  make  use  of  this  dispute  and  of 
this  circumstance  to  influence  his  father  to 
convey  the  farm  to  him  ?  The  on  ly  testimony 
of  any  weight  which  has  any  bearing  upon  it 
is  the  letters  written  by  defendant  Daniel  to 
bis  father.  These  letters  show  a  manifest 
bias  against  William,  but  it  seems  to  me 
they  fall  far  short  of  proving  any  u  nd  ue  influ- 
ence over  the  mind  of  Robert  Campbell  five 
or  six  years  later,  in  executing  the  deed  in 
question.  The  whereabouts  of  Uobert  were 
unknown,  but  there  were  John  and  Archi- 
bald and  Nancy,  who  certainly  had  nothing 
to  do  with  the  taking  or  disposition  of  tlie 
money,  and  whatever  reflections  tlie  letters 
contain  against  the  actions  of  William  cer- 
tainly did  not  influence  him  against  the  other 
children  I  have  named,  as  not  worthy  either 
of  his  gratitude  or  bounty.  Soon  after  the 
deed  was  executed  these  complainants  filed  a 
bill  to  prevent  its  being  carried  into  execu- 
tion, in  which  they  took  substantially  the 
same  ground  which  they  do  in  this  bill  in 
this  suit.  Robert  Campbell  was  made  a  de- 
fendant. On  the  18th  of  September,  1883, 
he  made  an  affidavit  in  that  suit,  as  follows: 
"  8t.  Clair  County — ««. ;  Robert  Campbell, 
being  duly  sworn,  says  that  he  is  one  of  the 
defendants  in  the  atwve-entitled  cause,  and 
executed  the  deed  referred  to  in  the  com- 
plainants' bill  of  complaint  from  Robert 
Campbell  to  Daniel  Campbell,  on  the  30th  day 
of  August,  1883;  that  deponent  has  not  heard 
read  the  complainants'  bill  of  complaint 
herein,  but  has  been  informed  that  the  com- 
plainants herein  allege  that  said  deed  was 
so  executed  by  deponent  on  account  of  my 
having  been  unduly  influenced  so  to  do  by 
the  other  defendants,  Daniel  Campbell, 
George  S.  Granger,  and  Alexander  Grant, 
and  that  deponent  at  the  time  of  the  exe- 
cution of  such  deed  was  not  of  sound  mind 
or  capable  of  transacting  business,  etc. ;  that 
in  so  far  as  any  statements  are  made  in  said 
bill  of  complaint  that  deponent  was  unduly 
influence<l,  or  influenced  at  all,  in  his  action 
and  purpose  in  making  said  deed  by  the  said 
Daniel  Campbell,  George  S.  Granger,  or  Al- 
exander Grant,  collectively  or  individually, 
ttie  same  are  entirely  without  foundation, 
and  untrue.  That  deponent  in  so  doing 
did  what  he  liad  intended  to  do  for  a  num- 
ber of  years,  and  particularly  since  an  occur- 
rence whereby  deponent  lost,  very  soon  after 
his  last  wife's  dcath^  fourteen  hundred  dol- 
lars in  money,  and  a  large  share  of  his  house- 
bold  goods,   bedding,  etc;  the  same  being 


taken  from  his  house,- as  deponent  believes, 
by  or  through  the  instrumentality  of  the 
complainants  and  others  of  his  children. 
That  in  addition  to  this  occurrence  there 
were  many  other  reasons  which  operated 
upon  defendant's  mind,  and  led  him  of  his 
own  accord,  and  solely  upon  his  own  judg- 
ment, to  make  such  deed.  That  deponent 
severiil  times,  and  as  long  as  three  or  four 
years  ago,  proposed  to  said  Daniel  to  do 
what  he  lias  now  done;  but,  on  account  of 
the  conduct  and  talk  of  the  complainants,  as 
said  Daniel  inrormed  me,  he  did  not  want  to 
make  such  arrangements,  although  deponent 
had  not  abandoned  his  intention  of  giving 
to  his  son  Daniel  his  property,  to-wit,  said 
farm,  or  in  any  manner  or  to  any  extent 
changed  his  feelings  towards  complainant 
and  other  of  his  children.  Being  in  good 
health,  and  able  without  much  discomfort  to 
manage  his  own  affairs,  deponent  simply 
postponed  the  doing  of  what  he  had  so  made 
up  Ills  mind  to  do  long  ago.  That  for  a  short 
time,  comparatively,  before  the  execution  of 
such  conveyance,  depcment  began  to  suffer 
from  a  cancer,  and,  being  quite  aged  and  re- 
quiring constant  care,  he  determined  upon 
inducing  his  son  Daniel  and  his  wife  to  un- 
dertake to  care  for  him,  and  proposed  the  ar- 
rangement, which  was  closed-on  the  SOth  of 
August,  1883,  by  the  execution  of  the  deed 
aforesaid.  That  deponent,  up  to  the  time  of 
the  execution  of  said  deed,  had  always  man- 
aged and  transacted  his  business,  and  always 
felt  competent  to  do  so,  and  believes  fully 
that  he  was  competent  to  dispose  of  his 
property,  and  knows  that  he  did  dispose  of 
it  as  he  desired  to  do,  and  as  he  had  long  ago 
decided  he  would  do  when  he  came  to  dis- 
posing of  it;  and  deponent  knows  that  if  he 
was  ever  of  sound  mind,  and  capable  of  at- 
tending to  his  own  business  or  to  dispose  of 
his  own  property,  he  was  at  the  time  he  exe- 
cuted said  deed,  and  still  is.  That  soon  after 
the  execution  of  said  deed  deponent  was 
taken  worse,  and  deponent  was  for  a  time 
confined  to  his  bed,  but  notwithstanding  be 
is  in  feeble  health,  and  has  suffered  consid* 
erably,  he  has  known  what  was  going  on, 
and  what  he  was  doing,  and  has  always,  sim-e 
such  time,  fully  realized  what  he  had  done, 
and  is  entirely  satisfied  with  his  action  in  so 
doing.  That  deponent  made  no  disposition 
of  his  personal  property,  and  still  owns  the 
same,  but  is  desirous  of  disposing  of  tlie 
same,  and  converting  it  into  money,  and  to 
that  end  has  requested  his  said  son  Daniel 
to  so  dispose  of  the  same,  he  not  having 
been,  on  account  of  his  he&lth,  able  to  look 
up  customers  for  his  property,  or  otherwise 
look  after  its  sale,  and  lias  consulted  with 
his  neighbor  Alexander  Grant,  and  requested 
him  to  assist  him  in  so  disposing  of  the  same. 
That  deponent  expected  to  make  use  of  a 
portion  of  such  money  for  his  own  benefit, 
and  to  assist  his  son,  who  has  not,  so  far  as 
deponent  knows,  the  means  of  successfully 
operating  said  farm  without  assistance  from 
him,  which  deponent  promised  when  be  un- 
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deitook  to  c&re  for  deponent.  That  said 
propertj  was  nil  acquired  by  deponent's  own 
labor  and  exertions,  and  he  had  snpfwsed  he 
had  a  perfect  right  to  dispose  of  It  as  to  him 
seems  beat,  and  under  such  impression  and 
belief  has  done  what  he  has  done  and  pro- 
posed. 

hU 

"BOBERT      X      CAMFB£LL. 
mark. 

"Subscribed  and  sworn  to  before  me,  Sep- 
tember 12,  1883. 

"Albert  Stetensom, 
"Notary  Public,  St.  Clair  Co.,  Mich. 

"Witness,  as  to  signatures  and  mark  of 
Robert  Campbell. 

"Daniel  G.  Gleason." 

Two  medical  witnesses  were  examined  as 
to  his  mental  condition  on  the  BHvae  day, 
and,  although  not  experts  in  mental  diseases, 
testitled  that  he  was  of  sound  mind.  While 
it  is  true  that  the  language  employed  in  the 
affidavit  is  that  of  the  attorney  who  dnifted 
it,  yet  it  was  read  over  to  him,  and  he  ap- 
peared to  comprehend  it,  and  duly  verified 
the  same.  If  it  is  entitled  to  any  credit  as 
expressing  his  act  and  Intention,  it  ought  to 
be  an  end  of  the  ease.  It  is  certainly  corrob- 
orated by  other  evidence  as  to  his  intentions, 
and  also  as  to  the  delivery  of  the  deed,  and 
the  reasons  stated  for  giving  the  pruperty 
to  Daniel  are  in  consonance  with  all  tlie  tes- 
timony. It  follows  that  the  decree  of  the 
circuit  court  must  be  athrmed.  The  other 
justices  concurred. 


ItBNDBBRO  e.  Bbothjsston  Iboh  Min.  Co. 
(Supreme  Couirt  iff  MieMgan.    June  7,  18S0.) 

UjlSTSB  AKB  BBKTiuKT— EyiDBHOB— iNSTBrCTlOSB. 

1.  Defendant  let  a  contract  to  certain  pemona  to 
dig  a  shaft  in  its  mine,  the  contractors  having  en- 
tire charge  and  supervision  of  the  work.  About 
six  feet  below  the  top  of  the  shaft  was  a  plank  on 
which  workmen  stood  while  working  the  pump. 
A  windlass  was  rigged  on  a  platform  aoross  the 
top  of  the  shaft,  and  the  rock  was  brought  up  in  a 
bucket  attached  to  the  windlass  by  a  rope  and  Iron 
hook.  PlaintlfTB  intestate  was  in  the  employ  of 
defendant,  and  one  of  his  duties  was  to  go  down  to 
the  plank  on  which  the  pump-men  stood,  and  oil 
the  pump  while  they  were  absent.  Be  was  found 
lying  at  the  bottom  of  the  shaft  in  an  unconscious 
condition,  and  was  brought  up  in  the  bucket,  and 
died  in  a  few  hoois.  Before  he  died  he  stated  that 
the  backet  fell  by  reason  of  the  rope  breaking,  and 
broke  theplank,  and  that  he  fell  on  top  of  the 
bucket.  Though  there  were  a  number  of  men 
working  abont  the  shaft  at  the  time  of  the  accident, 
none  of  them  gave  any  testimony  as  to  its  oause. 
Held,  that  the  statements  of  the  deceased  were 
not  competent  evidence,  and  that  there  was  a  totid 
failure  of  proof  of  facts  necessary  to  show  defend- 
ant's ItablUty. 

2.  The  testimony  showed  that  if  the  accident  oc 
curred  in  the  manner  claimed  by  plaintiff  it  was 
due  to  the  rope  having  worn  thin  at  the  point  where 
itentered  the  book; 'that  the' contractors  had  no- 
tice of  the  defect,  and  that  it  wtw  their  duty  to 
rconedy  it  Held,  that  under  such  a  state  of  facts 
defendant  would  not  be  liable. 

3.  FlaintlfTs  case  depending  upon  the  testimony 
of  one  'Witness,  aad  defendant  having  opposed  it 
'With  that  of  several  witnesses,  it  was  error  for  the 
court  to  dwell  on  cases  where  one  witness  Is  con- 
tradicted b.v  more  than  one,  and  yet  is  to  be  be 
Ueved,  and  to  say,  inter  alia,  that  "if  five  or  six 


men  shonid  come  on  the  stand  and  swear  that  the 
moon  was  made  of  green  cheese,  and  one  should 
swear  that  it  wasn't,  you  wouldn't  be  compelled 
to  believe  It " 

4.  It  was  error  for  the  court  to  read  to  the  jury 
th>;  full  test  of  a  reported  case. 

Error  to  circuit  court,  Gogebic  county; 
William  D.  Williams,  Judge. 

3f.  M.  Riley  and  F.  F.  KutU,  for  appellant. 
Chas.  F.  Button,  {Frank  B.  Bobsim,  of  coun- 
sel,) for  appellee. 

Campbeu,,  J.  This  suit  is  brought  to  re- 
cover damages  for  the  death  of  John  Lend- 
berg,  who  was  employed  in  defendant's  mine 
in  Gogebic  county,  and  who  was  accidentally 
killed  February  22.  1887,  under  these  cir- 
cumstances: Defendant  had  let  a  contract 
to  certain  parties  to  sink  a  shaft  from  a  level 
some  50  feet  from  the  surface,  down  to  which 
another  shaft  already  existed.  The  work  waa 
not  carried  on  from  the  snrfaee,  but  the  new 
shaft  was  started  at  the  level  and  had  been 
sank  25  or  80  feet.  A  windlass  was  rigged 
on  a  platform  across  the  opening  on  the  level, 
and  the  rock  was  brought  up  in  a  bucket  to 
this  |H>int.  and  removed  along  the  drift. 
Al)0ut  six  feet  below  the  windlass  a  pump 
WHS  set  on  timbers  at  one  side  of  the  shaft, 
with  a  plank  for  the  pump-men  to  stand  on, 
reached  by  a  short  ladder  from  the  level.  The 
bucket  was  raised  and  lowered  In  the  shaft 
so  as  not  to  come  in  contact  with  the  pump- 
stand.  Lendberg  was  employed  by  defendant, 
and  it  was  his  duty  to  go  down  and  oil  the 
pump,  and  see  that  it  was  in  order,  at  the 
times  when  the  miners  changed  work  and 
went  to  their  meals.  Except  at  these  times 
he  was  not  required  to  go  down,  unless  some 
occasion  called  for  it;  and  the  miners  were 
expected  to  see  to  the  ptimfn  while  they  were 
at  work  in  the  shaft.  The  bucket  for  raising 
rock  was  attached  by  a  hook  to  a  rope  which 
was  worked  by  the  windlass,  and  was  an  inch 
and  a  half  in  diameter.  It  is  claimed  the  de- 
fendant, which  furnished  this  rigging  for  the 
use  of  the  contractors,  was  liable  for  its  hav- 
ing been  allowed  to  get  worn  or  cut  by  the 
hook,  and  the  only  negligence  relied  on  was 
the  condition  of  this  rope.  The  theory  of 
plaintiff — which  is  not  very  clearly  set  out  in 
the  declaration— was  that  this  rope  was  kept 
in  use  when  defendant  had  been  made  aware 
of  its  condition,  and  that  while  Lendberg  was 
at  the  pump-stand  and  a  bucket  was  being 
hoisted  up  to  the  windlass,  the  rope  broke, 
and  the  bucket  struck  and  broke  the  plank  on 
which  Lendberg  stood,  and  he  was  thrown 
into  the  shaft,  and  fell  on  the  bucket,  and 
was  so  injured  that  he  died.  It  appeared  that 
on  the  morning  of  February  22,  1887,  about 
8  o'clock,  be  was  drawn  up  out  of  the  shaft 
in  the  bucket,  and  was  titken  home,  and  died 
in  12  or  13  hours.  Evidence  was  received 
against  objections  that  some  time  during  the 
interval  he  said  that  the  bucket  fell  by  rea- 
son of  the  rope  breaking,  andbrokethe  plank, 
and  that  he  fell  on  top  of  the  bucket.  Ex- 
cept for  this  testimony  there  was  no  testi- 
mony except  beursay  as  to  the  cause  or  man- 
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ner  of  his  death.  No  eye-witness  was  sworn 
who  saw  the  transaction.  If  it  happened  as 
charged,  there  were  men  at  the  windlass  who 
must  have  known  when  the  rope  broke,  and 
men  in  the  shaft  who  ioaded  the  buclvet,  and 
who  would  have  been  in  perii  from  the  fall 
of  the  bucket  from  overhead.  These  men 
were  the  contractors  who  had  charge  of  all 
but  the  pump,  and  who  could  not  have  been 
unknown,  iiome  of  them  were  sworn,  but 
none  who  were  at  the  place  when  Lendberg 
was  injured.  It  is  claimed  by  defendant  that 
the  manner  and  cause  of  his  death  do  not  in 
any  responsible  way  appear,  and  that  thrre 
was  nothing  from  whicli  the  jury  could  prop- 
erly have  been  allowed  to  tind  plaintiff's  case 
made  out.  As  this  general  failure  of  proof 
is  relied  upon  as  emphatically  as  tlie  specitlc 
errors  of  less  comprehensive  bearing,  a  refer- 
ence to  the  circumstances  will  be  proper  in 
the  beginning.  The  work  being  let  by  con- 
tract, the  defendant  had  no  control  of  the 
shaft-sinking  beyond  such  oversightas  would 
see  that  it  was  properly  placed.  This  would 
cease  as  soon  as  the  shaft  had  been  fairly 
started;  and  the  case  shows  that  at  the  time 
of  the  accident  the  contractors  had  charge  of 
all  the  mining  operations,  being  furnished 
with  the  hoisting  apparatus,  which  tliey  ran 
themselves,  and  running  the  pump,  except  as 
it  required  at  intervals  Lendbprg's  attention. 
The  bucket,  wlien  loaded,  welglied  notovei 
200  pounds,  and  the  rope  was  an  inch  and  a 
half  ill  diameter,  and  had  not  been  used  long. 
There  were  certain  persons  occupying  sub- 
ordinate positions  In  the  mine,  known  as 
"shift  bosses,"  who,  under  direction  of  the 
mining  captain,  visited  various  places  in  the 
mine  to  answer  calls  for  what  might  be  need- 
ed, and.  in  the  case  of  miners  employed  on 
wages  in  the  ordinary  way,  to  see  that  their 
work  was  attended  to.  In  the  case  of  con- 
tract work  tliey  did  not  interfere  under  or- 
dinary circumstances. 

A  witness  named  Lake,  who  was  one  of 
the  contractors,  said  that  about  4  in  the  morn- 
ing of  February  22,  1887,  Mr.  Harris,  who 
was  the  shift  boss  during  that  period  of  the 
day  in  this  part  of  the  mine,  was  at  the  place 
where  Lake  and  his  company  were  employed, 
and  Lake  showed  him  that  the  eye  of  the 
book — which  lie  says  was  of  square  iron — 
had  worn  in  from  a  quarter  to  half  an  inch, 
and  that  there  should  be  a  different  hook  ob- 
tained. According  to  his  story,  Harris  re- 
cognized the  fact,  and  said  that  tlie  black- 
smith should  have  one  made.  In  the  mean 
time  he  told  Lake  to  fix  the  rope  himself, 
which  all  of  the  testimony  shows  could  have 
been  done  by  drawing  the  rope  through  fur- 
ther, so  as  to  have  a  sound  pai-t  in  the  eye  of 
the  hook.  All  the  witnesses  examined  on 
the  subject  show  that  it  was  tlie  business  of 
the  persons  using  the  bucket  and  tackle  to 
attend  to  this  themselves,  and  it  was  mani- 
festly a  very  simple  matter, — within  any  one's 
compreliension.  The  court  below  rightly  held 
that  if  tills  accident  arose  from  carelessness 
of  thote  mining  people  it  was  one  of  the  risks 


which  defendant  could  not  be  held  liab.e  for. 
The  testimony  shows  that  blacksmith  work 
was  only  done  during  daylight,  and  that  « 
new  hook  could  not  have  been  made  before 
Lendberg  was  injured.    As  Lake  understood 
perfectly  the  condition  of  the  rope  and  hook, 
according  to  his  own  story,  the  continued  use 
of  it  in  that  condition  was,  if  n^ligent  at 
all,  the  negligence  of  himself  and  his  associ- 
ates.   If  he  and  they  chose  to  use  it  as  it 
was,  instead  of  taking  the  small  trouble  of 
shifting  the  knot,  wliich  they  should  have 
done,  and  probably  would  have  done,  if  it 
was  seriously  thought  there  was  any  danger, 
they  alone  were  to  blame  for  it.    What  Har- 
ris suggested,  as  repeated  by  Lake,  was  a 
common-senae  suggestion,  which  would  have 
avoided  all  danger,  and  was  for  the  contract- 
ors to  attend  to  if  they  desired  any  safer 
method.     It  was  denied  by  Harris,  and  he 
was  somewhat  corroborated,  that  any  such  in- 
terview took  place.    And  it  is  also  worthy  of 
notice  that  Lake's  testimony  was  so  unintel- 
ligible in  places  as  to  call  remark  from  jurors, 
who  seem  to  have  understood  Swedish  as 
well  as  English,  to  the  effect  that  his  lan- 
guage was  not  correctly  rendered.    If  Lend- 
berg was  hurt  as  claimed,  there  was  no  neg- 
ligence of  defendant  responsible  for  it.     Har- 
ris, who  is  the  only  person  claimed  to  repre- 
sent defendant,  and  it  is  not  necessary  to 
oonsidpr  how  far  he  did  so,  gave  proper  di- 
rections in  the  matter,  and  the  fault  for  not 
following  them  was  with  the  contractors. 
But  the  position  is  ako  well  taken  that  there 
was  no  legal  evidence  which  connected  the 
injury  with  any  defect  in  the  rope.    All  there 
is  to  show  it  is  found  in  the  statement  by 
hearsay  of  what  lendberg  said  about  it  at 
some  time  before  he  died.    It  was  not  astate- 
ment  or  exclamation  at  the  time  of  the  in- 
jury, and  it  was  not  necessary  or  pertinent 
for  medical  treatment.     There  is  no  author- 
ity for  allowing  such  statements  of  a  past 
transaction  by  persons  not  witnesses  any 
weight  as  testimony.    If  Lendberg  made  any 
such  statement  there  is  much  in  the  facts  to 
indicate  he  could  not  have  been  in  a  position 
to  be  sure  of  anything  more  than  the  fact  of 
his  sudden  fall.     He  was  senseless  for  some 
time  when  brought  up,  and  would  not  have 
been  likeiy  to  know  just  what  the  ditflculty  . 
was.    But,  however  this  may  be,  no  one  else 
gave  any  such  testimony     Lake  and  some 
others  undertook  to  give  the  same  version, 
but  none  of  them  were  eye-witnesses.     All 
that  is  sworn  to  by  any  eye-witness  is  that 
Lendberg  was  drawn  up  out  of  the  shaft  in 
the  same  bucket,  and  with  the  same  rope.   If 
the  rope  broke,  and  let  the  bucket  fall  on  the 
pump-stand,  as  that  was  within  six  feet  of 
the  top  the  rope  must  have  broken  close  to 
the  windlass.    How  it  got  down  to  the  bot- 
tom of  the  shaft,  and  was  so  speedily  tied 
tliat  Lendberg  was  brought  up  almost,  if  not 
quite,  immediately,  is  not  explained.    But 
no  reason  is  given  why  the  persons  in  charge 
of  tlie  windlass,  and  those  who  escaped  derail 
in  the  shaft  when  the  rope  broke,  were  not 
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examined.  The  bucket  must  liave  been  emp- 
tied before  Lendberg  could  be  put  in  it.  The 
very  short  time  stated  by  the  witness  to  have 
elapsed  during  the  absence  seems  very  inacle- 
quiite  to  account  for  all  that  must  have  taken 
place  if  plaintiff's  theory  is  true.  Beyond 
tlie  fact  sworn  to  that  Lendberg  was  seen 
drawn  up,  and  was  probably  thrown  down  in 
Boaie  way  upon  the  bucket,  there  is  nothing 
but  mere  conjecture.  The  cause  and  circum- 
stances remain  entirely  unexplained. 

A  plaintiff  has  always  the  burden  of  show- 
ing his  cause  of  action.  Every  defendant  is 
entitled  to  go  clear  unless  made  answerable 
by  legal  testimony.  There  are  no  presump- 
tions against  him.  If  there  is  no  testimony 
to  be  found  it  is  not  admissible  to  make  out 
a  case  without  it.  When  plaintiff's  case  was 
closed  no  cause  of  action  bad  been  made  out, 
and  the  request  that  the  court  should  so  hold 
should  have  been  granted.  The  testimony 
for  the  defense,  if  believed,  showed  there 
was  no  cause  of  action,  and  the  short  rebut- 
ting testimony  did  not  remove  the  difficulty, 
and  the  court  was  again  asked  to  hold  that 
no  case  had  been  made  out,  and  that  a  verdict 
should  be  rendered  tor  the  defendant.  It 
seems  to  us  tliat  there  was  no  case  for  the 
jury,  and  the  j  udgment  cannot  be  sustained. 
Neither  do  we  see  any  reason  why  another 
trial  should  be  gone  into,  since  the  defendant 
is  not  at  fault  for  the  use  of  the  rope  and 
bucket,  if  they  were  improperly  used  at  the 
time  in  question.  But  the  form  of  granting 
a  new  trial  seems  appropriate.  There  is 
much  in  the  record  which,  as  it  stands,  in- 
dicates difficulties  on  the  trial  which  could 
hardly  have  failed  to  do  mischief.  Inten- 
tionaUy.  or  quite  as  probably  through  Igno- 
rance,  witnesses  evaded  answering  questions, 
and  gave  answers  not  proper  or  called  for. 
The  record  does  not  show  just  when  and 
how  interpreter  intervened,  but  it  does  show 
that  for  want  of  interpreting,  and,  once  or 
twice  at  least,  for  want  of  competent  inter- 
preting, some  members  of  the  jury  got  ideas 
which  were  not  open  to  the  rest,  unless  they 
took  them  from  their  fellows,  wliich  would 
not  be  allowable.  Jurors  cannot  be  allowed 
to  intervene  as  interpreters  of  witnesses,  and 
whatever  goes  to  the  jury  must  go  to  all 
through  the  same  medium.  This  same  diffi- 
culty seems  to  have  led  the  trial  jiidite  to  in- 
tervene with  questions  which  interfered  with 
tlie  action  of  counsel,  and  which,  especially 
during  cross-examination,  interferes  with 
bis  rights.  The  record  does  not  disclose  a 
very  orderly  trial,  and  whatever  difficulties 
arise  in  getting  testimony  out  of  ignorant  or 
stubborn  witnesses  can  be  best  dealt  with  by 
leaving  all  parlies  to  the  usual  methods. 

Complaint  is  made  of  the  cbiirge  in  various 
particulars,  but  reference  will  not  be  made 
to  all.  We  think  it  was  not  proper  for  the 
court  to  read  to  the  jury  the  full  report  of  the 
case  of  bwoboda  v.  Ward,  40  Mich.  420.  It 
is  no  more  correct  for  the  court  than  for 
counsel  to  read  law  reports  to  sr  jury.  There 
are  in  all  reports  discussions  which  may  in- 


dnde  references  to  facts  real  or  supposed,  and 
law  questions  in  or  out  of  the  record,  which 
cannot  be  taken  literally  and  just  as  they 
stand  as  guides  to  a  jury  in  some  other  case, 
and  with  different  facts.  Between  this  case 
and  that  there  are  very  serious  difTerences  as 
to  the  alleged  cause  and  manner  of  the  acci- 
dent, and  the  supposed  duty  and  negligence, 
that  need  not  be  dwelt  upon,  because  the 
citations  would  have  been  improper  in  the 
way  resorted  to  in  any  case.  Precedents  are 
for  the  use  of  courts,  who  are  supposed  com- 
petent to  extract  their  principles,  and  not  for 
juries,  who  cannot  be  expected  to  discrimi- 
nate in  their  use.  It  is  the  office  of  a  trial 
court  to  formulate  the  legal  rules  to  guide 
the  jury  in  the  case  before  them  with  as  little 
extnineous  combinationas  possible.  Tlieob- 
ject  of  a  charge  is  not  to  teach  law  to  the 
jurors,  but  to  direct  their  conduct  in  the  con- 
troversy they  are  called  op  to  decide.  There 
is  also  some  force  in  the  claim  that  the  lan- 
guage of  the  court  under  the  circumstances 
of  the  case  had  a  tendency  to  prejudice  de- 
fendant's witnesses,  by  dwelling  repeatedly 
on  the  cases  where  one  witness  is  contra^ 
dieted  by  more  than  one,  and  yet  is  to  be  be- 
lieved. Among  other  things,  the  jury  were 
told:  "If  Uve  or  six  men  should  come  on  the 
stand  and  swear  that  the  moon  was  made  of 
green  cheese,  and  one  should  swear  that  it 
wasn't,  you  wouldn't  be  compelled  to  believe 
it.  If  a  dozen  men  should  come  on  the  stand 
and  swear  that  the  sun  rose  in  the  west,  in- 
stead of  the  east,  you  wouldn't  be  called  on 
to  believe  it. "  &o  far  as  the  record  shows, 
the  questions  on  which  the  witnesses  differed 
were  not  matters  out  of  the  ordinary  course 
of  things,  but  ordinary  matters  of  fact,  and 
intrinsically  no  more  impossible  or  improb- 
able on  the  one  side  than  on  the  other.  At 
the  same  time  the  only  such  controversies  in 
the  record  wore  between  one  witness  for 
plaintiff  and  more  witnesses  for  the  defense. 
While  there  is  no  reason  to  doubt  the  entire 
fairness  of  the  judge  in  his  purposes,  wecan- 
not  but  see  that  there  is  danger  in  bringing 
in  such  warnings  and  comparisons  as  would 
have  a  not  unnatural  tendency  to  lead  a  jury 
to  dangerous  inferences.  We  do  not  think 
it  necessaiy  to  discuss  other  questions  and 
rulings,  inasmuch  as  the  case  is  fatally  de- 
fective as  it  stands,  upon  the  grounds  men- 
tioned. Judgment  must  be  reversed,  with 
costs,  and  a  new  trial  granted. 


LONQ,  J.,  did  not  sit. 
concurred. 


The  other  justices 


Au>iNB  Press  «.  Esteb. 

(Supreme  Cottrt  of  Michigan.    June  7, 18S9.) 
CoKTBACTs — Rescission. 

1.  A  contract  tor  a  certain  number  of  advertising 
sheets,  known  as  "annuals,  "designed  to  represeni 
defendant's  newspaper  ana  to  be  delivered  Decem- 
ber 5th,  contained  the  following  clause:  "Privi- 
lege of  countermand,  in  case  I  dispose  of  this  pa- 
per, till  Deu.  1st. "  Held  that,  defendant  having 
before  that  date  made  a  hmm  fide  arrangement  to 
sell  his  newspaper,  and  having  duly  notined  plain- 
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ttff  thereof,  It  was  Immaterial  to  plaintiff  that  the 
arrangement  in  question  was  voidable  under  the 
statute  of  frauds. 

2.  Plaintiff's  contract  with  defendant  contained 
a  stipulation  that  plaintiff  would  not  suppiv  the 
annuals  to  any  other  newspaper  publisher  in  de- 
fendant's town.  In  an  action  for  refusinf;  to  ac- 
cept the  annuals,  held,  that  it  was  error  to  refuse 
proof  that,  shortly  after  the  contract  was  made 
with  plaintiff's  agent,  the  latter  endeavored  to  get 
another  publisher  in  the  same  town  to  purchase 
sheets  of  the  annuals. 

Error  to  circuit  court,  Clinton  county. 
Auten  (C  Mom,  for  appellant.    O.  L.  Spaul- 
ding,  for  appellee. 

Gahpbext^,  J.  Plaintiff,  whicii  is  pre- 
sumably a  corporation,  Iiaving  its  business 
otHce  in  Kew  Yorl:,  sued  defendant,  wtio 
was  a  publisher  of  a  paper  in  St.  Jolins,  for 
the  price  of  1,500  annuals  or  calendars  for 
tlie  year  1888,  alleged  to  liHve  been  ordered  in 
1887.  Tbe  suit  was  brougtit  before  a  justice, 
and  defendant  prevailed.  Upon  appeal  at 
the  Clinton  circuit,  tbe  judge  who  presided 
at  the  trial  ordered  a  judgment  for  ;$96.40. 
The  bill  of  particulars  filed  with  the  justice 
dnimed  for  "1,500  sheets  and  covers  of  the 
Aldine  Press  octavo  annual  for  year  1888,  as 
shown  in  order  to  W.  W.  Huntington,  secre- 
tary and  treasurer,  Oct,  18, 1887,  »90."  Pre- 
cisely how  this  sum  of  $96.40,  as  of  Decern- 
der  18,  1888,  was  made  up,  does  not  appear. 
If  the  articles  were  to  cost  690,  the  payment 
was  not  due  till  January  9,  1888,  and  the 
amount  with  interest  would  fall  somewhat 
short  of  that  amount.  But  the  order  which 
gave  890  as  the  price  by  catalogue  of  1,500 
copies  also  gave  a  reduction  of  S18,  which, 
so  far  as  we  can  gather  from  the  language, 
was  a  rebate  on  account  of  one  page  of  adver- 
tisements to  be  supplied  by  plaintiff,  leaving 
the  amount  which  defendant  was  to  pay,  as 
set  out  in  the  order,  972.  The  order  is  ex- 
press in  fixing  872  as  the  sum  to  be  paid,  and 
there  is  nothing  in  the  record  to  explain  it, 
if  the  order  was  relied  on.  But,  when  plain- 
tiff introduced  testimony,  the  proof  offered 
was  furnishing  1,500  annuals,  which  were 
sworn  to  be  worth  $90;  and  there  was  ref- 
erence made  by  the  witness  to  a  page  adver- 
tisement sent  to  defendant,  with  no  further 
explanation,  so  far  as  appears.  As  no  error 
was  specifically  assigned  on  the  correctness 
of  the  amount,  if  any  recovery  was  to  be 
had,  it  is  possible  there  was  some  reason  for 
disregarding  tbe$18  which  we  linow nothing 
of.  It  is  one  of  the  ambiguities  in  tbe  cjise 
that  obscure  the  facts.  The  chief  contest 
Wits  whether  any  binding  contract  existed  at 
all.  The  evidence  indicates  these  facts.  On 
October  13,  1887,  some  one  purporting  to  be 
an  agent  of  plaintiff,  whose  name  does  not 
appear  in  the  record,  and  who  was  not  sworn 
in  the  cause,  applied  to  defendant,  then 
publisher  of  the  Clinton  Independent,  to 
have  him  purchasesuch  number  as  be  should 
wish  of  the  annual  for  1888,  then  kept  on 
sale  by  plaintiff.  This  annual  had  blanks 
upon  the  title-page,  which  could  be  filled 
in  with  the  name  of  any  paper  or  publisher, 


tbe  object  being  to  make  it  appear  as  pub- 
lished by  tbe  person  whose  name  should  be 
inserted,  so  as  to  be  his  annual.  The  agent 
presented  a  note  sheet  haying  printed  on  it 
a  title-page  which  was  a  sample  of  the  pro- 
posed title,  with  blanks  for  the  name  of  the 
publisher  and  his  paper.  On  thesecond  page 
was  a  price-list  of  tlie  annual  in  sheets,  in 
lots  from  500  to  8,000,  at  prices  reduced 
somewhat  for  the  larger  quantities,  and  with 
prices  also,  separately,  for  illuminated  covers. 
In  this  price-list  the  customer  was  to  put  in 
his  own  imprint  on  the  illuminated  cover, 
but  the  blank  order  appended  required  plain- 
tiff to  do  it  without  charge  on  the  title-page. 
Above  the  price-list  was  a  printed  notice  to 
this  effect.  (1)  That  the  oitler  when  signed 
was  only  a  business  letter  and  not  a  contract. 
(2)  It  was  meant  to  set  forth  all  offered  and 
expected,  so  as  to  prevent  misunderstanding. 
(8)  That  all  orders  were  solicited  subject  to 
acceptance  in  New  York  city  on  the  face,  as 
written.  (4)  That  no  one  outside  of  the  of- 
fice was  authorized  to  verbally  or  otherwise 
change,  modify,  or  in  any  way  affect  the 
writing,  which  was  the  only  thing  considered 
and  acted  on  in  New  York.  (5)  All  pay- 
ments must  be  made  to  the  order  of  plaintiff 
or  its  named  secretary  and  treasurer.  This 
printed  order,  which  had  no  written  filling 
except  the  number  of  copies  and  the  date  for 
sending  three  black  dummies  for  use  in  can- 
vassing, and  the  date  of  payment  of  draft. 
Was  to  this  effect:  It  ordered  1,500  sheets 
of  the  annual  and  1,500  covers, — the  latter 
with  blanks  for  such  matter  as  defendant 
might  put  in  for  imprint  or  otherwise, — at 
a  sum  of  $90,  less  $18  for  the  advertising 
page  before  referred  to,  with  threedummies, 
which  were  to  be  sent  about  October  25tli. 
Then  followed  certain  conditions  to  be  bind- 
ing un  plaintiff  if  the  order  was  accepted, 
partly  concerning  the  style,  and  precludfng 
plaintiff  from  supplying  any  one  in  St.  .Tohns 
with  the  annual,  except  defendant.  Then 
followed  this  sentence  in  writing.  "Privi- 
lege of  countermand,  in  csise  I  dispose  of  this 
paper,  till  December  1st."  This  order  was 
signed  by  defendant.  Near  the  place  of  sig- 
nature was  a  small  printed  memorandum  in 
red,  warning  against  signing  the  order  with- 
out reading  the  notice.  Indorsed  on  this  or- 
der was  a  printed  direction  signed  by  defend- 
ant, to  forward  the  goods  about  December 
5th,  and  a  printed  memorandum  that,  it 
plaintiff  wished  to  ship  earlier  for  its  own 
convenience,  it  might  be  done,  but  without 
hastening  time  of  payment.  On  this  order 
was  stHmped  an  acceptance  October  18.  signed 
by  the  secretary  and  treasurer,  Mr.  Hunting- 
ton. Tbe  plaintiff  introduced  one  of  its  olfl- 
cers,  Mr.  Sutton,  who  testified  that  the  order 
was  received  by  mail  at  the  New  York  oflice, 
and  accepted  October  18,  1887.  That  wit- 
ness swore  he  sent  three  dummies  and  notice 
of  acceptance  of  the  order  by  mail  October 
25,  1887,  with  a  copy  of  a  page  advertise- 
ment. No  copy  of  this  letter  of  acceptance 
was  shown  in  evidence.  Witness  said  plain- 
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tiS  never  received  any  ooantennand.  De> 
fvndant  admitted  receiving  the  dummies,  but 
denied  receiving  notice  of  the  acceptance, 
and  received  notliing  but  the  dummies.  The 
goods  were  sent  from  New  York  December 
5th,  and  reached  St.  Johns  two  days  there- 
after, but  defendant  refused  to  accept  tliem. 
The  piaintiS's  case  depended  entirely  on  the 
existence  of  a  binding  written  contract,  car- 
ried out  by  plaintiff  according  to  its  terms; 
and  a  prima  faoie  case  was  made  out  when 
the  testimony  for  plaintiff  was  in.  Defend- 
ant claimed  the  contract  was  never  completed 
so  as  to  make  a  valid  agreement,  and  that 
before  December  1,  1887,  he  countermanded 
his  order.  As  the  court  left  nothing  to  the 
jury,  it  was  necessary  for  plaintiff  to  make 
out  on  the  record  a  case  that  had  no  matter 
of  fact  left  open.  Tlie  agent  who  saw  de- 
fendant, as  already  stated,  was  not  sworn, 
and  his  name  does  not  appear  in  the  record. 
But,  as  defendant's  testimony  given  or  of- 
fered must  under  such  a  ruling  be  held  as 
true  for  the  purposes  of  the  trial,  it  is  neces- 
sary to  consider  its  purport.  And  from  this, 
these  facts  appear: 

The  defendant  never  had  in  his  possession, 
never  read,  and  never  had  explained  to  him 
any  part  of  the  printed  matter,  and  under- 
BtODd  when  he  signed  the  order  that  it  was 
subject  to  countermand  at  any  time  before 
December  1st,  He  never  received  any  no- 
tice of  acceptance;  and  it  appears,  by  neces- 
■ary  inference,  that  hi>  never  had  in  his  pos- 
session anything  showing  either  his  own 
proposal,  or  the  acceptance;  and  tliat  the  pa- 
per must  have  been  forwarded  to  New  York 
by  the  agent.  While  the  court  allowed  de- 
fendant to  show  what  he  understood  the  or- 
der to  be,  testimony  was  ruled  out  to  the  ef- 
fect that  he  was  to  have  a  right  to  counter- 
mand at  any  tiuie  before  December  Ist,  not 
only  in  case  of  sale  uf  his  paper,  but  also 
in  case  he  failed  to  secure  advertisements  to 
be  inserted  in  his  annual.  About  the  middle 
of  Xoveml>er  he  sent  a  postal  card  to  plaintiff 
countermanding  his  order.  He  also  gave 
evidence  of  a  complete  parol  bargain  for  the 
sale  of  his  establishment  .before  the  time  of 
revocation,  which  was  not  legally  binding 
on  account  of  the  statute  of  frauds,  and 
which  was  not  tinally  and  legally  closed  un- 
til 1888.  The  court  refused  to  allow  proof 
that  plaintiff's  agent  in  October,  1887,  and 
after  the  agent  had  dealt  with  plaintiff,  tried 
to  get  Mr.  Fuller,  another  publisher  in  St. 
Jolin.i,  to  purchase  shefts  of  the  annual,  and 
on  Mr.  Fuller's  objecting  to  do  so,  unless  he 
could  secure  advertising,  the  agent  replied, 
in  effect,  that  he  had  already  made  an  ar- 
rangement with  defendant  on  those  condi- 
tions, and  it  would  do  him  no  good.  We 
think  the  case  involved  matters  which  should 
have  gone  to  the  jury.  The  defendant  did 
not  himself  mail  to  the  plaintiff  the  order-in 
question.  By  the  terms  of  the  notice  relied 
on  by  defendant  the  xgent  was  not  allowed 
tocontract  at  all,  and  the  plaintiff  could  only 
become  bound  by  an  agreement  in  writing 


signed  by  one  of  its  ofiScers.  As  the  articles 
bargained  for  wi-re  worth  more  than  $50,  a 
contract  to  be  valid  must  have  been  signed 
by  plaintiff;  and,  by  the  terms  of  the  same 
notice,  the  so-called  "order"  was  to  be  treat- 
ed as  a  mere  business  letter,  in  itself  binding 
no  one.  If  defendant's  testimony  received, 
or  proposed,  was  true,  the  agent  had  no 
right  to  mail  his  order  to  New  York,  except 
on  the  understanding  which  he  iiad  with  de- 
fendant. Until  a  written  contract  becomes 
complete  by  the  signatures  of  both  parties 
agreeing  to  the  same  thing  no  one  is  bound, 
and  the  negotiations  are  open  to  proof.  If 
defendant's  testimony  is  received,  he  never 
authorized  any  one  to  bind  him  by  procuring 
the  acceptance  of  this  written  offer  except 
on  condition  of  retaining  a  right  of  counter- 
mand; and,  under  the  terms  of  the  order  it* 
self,  it  would  have  been  a  fraud  on  defend- 
ant for  the  iigent  to  forward  his  letter,  and 
to  open  negotiations  with  another  publisher 
at  St.  Johns  to  furnish  him  the  same  annual; 
and,  until  Fuller  declined  to  purchase,  the 
agent  did  not  forward  defendant's  order. 
The  case,  so  for  as  these  preliminaries  are 
concerned,  is  open  to  the  same  considerations 
that  were  referred  to  in  Weiden  v.  Woodruff, 
38  Mich.  130,  and  EberU  v.  Selover,  44  Mich. 
519,  7  N.  AV.  Rep.  22fi.  The  testimony  was 
not  80  much  to  vary  a  contract  ns  to  show 
that  there  never  was  any  final  contract. 
This  Is  more  important,  because,  while  there 
is  no  testimony  in  the  case  showing  just  what 
information  was  sent  to  defendant  as  to  the 
acceptance  of  his  order,  (and  he  never  had 
in  his  possession  any  contract  which  bound 
plaintiff,)  he  had,  according  to  his  testimony, 
a  right  to  expect  such  an  acceptance  or  agree- 
ment as  hu  had  made  a  condition  of  bargain 
with  the  agent  at  St.  Johns.  And  we  are 
not  prepared  to  say  that,  as  the  testimony 
was  offered  and  in  part  received,  it  was  not 
a  question  of  fact  whether  he  ever  agreed  to 
run  the  risk  of  being  bound  by  the  chances 
of  the  mail,  without  having  given  to  him 
full  means  of  proving  the  contract  against 
plaintiff,  had  the  latter  failed  to  comply,  or 
violated  the  conditions,  as  the  agent  attempt- 
ed to  violate  them  by  dealing  with  Fuller, 
before  acting  on  defendant's  order  or  for- 
warding it.  But, furthermore,  it  seems  that 
defendant  countermanded  the  oi-der  before 
the  time  arrived  for  carrying  it  out.  This 
countermand  sent  by  mail,  whether  received 
or  not,  stood  at  least  on  the  same  footing 
with  the  mailing  of  acceptance  which  was 
not  received.  The  right  to  countermand  ex- 
isted under  the  written  order  in  case  of  sale 
of  defendant's  press.  The  agreement  was 
not  one  which  laid  any  burden  on  plain- 
tiff  until  after  December  1st.  If  counter^ 
manded  before  that  time,  plaintiff  would 
lose  nothing,  except  a  possible  future  sale 
for  a  future  consideration.  The  purpose  for 
which  defendant  wanted  the  annual  would 
fail  if  he  had  no  paper  to  circulate  as  his 
!own.  It  did  not  concern  the  plaintiff  why, 
'  or  on  what  terms,  he  ceased  to  have  such  a 
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need.  When  lie,  in  good  faith,  supposed  he 
had  sold  oat,  and  the  bargain  only  failed  for 
want  of  a  legal  formality,  a  countermand  on 
that  supposition,  which  gave  plaintiflF  notice 
to  incur  no  expenses,  was  sufllcient  to  end 
the  arrangement  if  one  existed.  FlaintifF 
had  no  concern  vrith  the  technical  question 
whether  the  sale  was  complete;  and,  whether 
the  countermand  was  warranted  or  not,  it  was 
at  least  a  refusal  to  have  the  contract  carried 
out;  and,  as  there  were  no  goods  accepted, 
and  none  ready  to  furnish  at  the  date  of  the 
countermand,  it  would  raise  questions  not 
only  as  to  the  rule  of  damages,  but  also  aa  to 
the  form  of  declaring.  The  judgment  should 
be  reversed  and  a  new  trial  granted. 

Morse  and  LoMO.  JJ..  oonouned  with 
Campbell,  J. 

CiiAMPLtN,  J.  I  think  the  facts  should 
have  been  submitted  to  the  jury;  and«  if 
they  had  found  that  defendant  executed  the 
instrument,  understanding  what  it  was,  they 
would  have  been  jiistitied  in  finding  a  com- 
plete contract  binding  upon  both  parties. 

Shekwoud,  C.  J.,  concurred  with  Chahp- 
LIN,  J. 


PiSOPLE  0.  HaBRINOTON. 
{Supreme  Court  of  Michigan.    June  7, 1889.) 
CxiMiKAi.  Law — Semtencb  and  PoKisBitBirr. 
In  Michigan,  three  months'  imprisonment  is  the 
maximum  punishment  for  assault  and  batteiy,  and 
the  imposition  of  a  fine  will  not  permit  the  Impris- 
onment to  be  lengthened  beyond  that  time.    De- 
fendant, oonvicted  of  assault  and  battery,  was  sen- 
tenced to  imprisonment  for  40  days,  and  to  pay  a 
fine  of  t75  within  that  time:  on  default  thereof  to 
be  imprisoned  till  the  fine  Was  paid,  but  the  whole 
imprisonment  not  to  exceed  4  months.    Held,  that 
the  sentence  was  void  only  as  to  the  excess  over 
three  months. 

Error  to  circuit  court,  Cass  county;  Thom- 
as O'Hara,  Judge. 

Howell  di  Carr,  for  appellant.  F.  J.  At- 
well.  Pros.  Atty.,  for  the  People. 

Campbell,  J.  Respondent  was  charged 
before  a  justice  of  the  peace  in  Cass  county 
with  an  assault  on  Edward  P  Boyd,  with  in- 
tent to  do  great  bodily  harm  less  than  mur- 
der. The  justice  examined  him,  and  upon 
the  testimony  held  him  over  on  that  charge 
for  trial  at  the  circuit.  On  his  trial  he  was 
convicted  of  assault  and  battery  only.  He 
was  sentenced  to  bo  imprisoned  40  days,  and 
to  pay  a  fine  of  $75  within  said  40  days,  or 
in  default  to  be  imprisoned  till  paid,  but  the 
whole  imprisonment  not  to  exceed  4  months. 
A  motion  was  made  to  quash  the  information 
for  the  alleged  reason  that  there  was  no  tes- 
timony before  the  justice  tending  to  show 
the  serious  olTense  charged,  and  that  he 
should  have  tried  the  case  himself.  We  do  not 
think  so.  There  was  testimony  of  a  very  se- 
rious Ixxlily  harm  actually  indicted,  and  of 
express  malice  of  an  aggravated  kind.  We 
do  not  know  what  was  proved  at  the  circuit. 


but  we  have  no  doubt  the  justice  had  grounds 
for  taking  tlie  course  he  did.  The  only  ques- 
tion which  we  need  consider  relates  to  the 
sentence.  It  is  the  settled  law  of  this  state 
that  for  a  conviction  at  the  circuit  of  a  crime 
within  the  jurisdiction  of  a  justice  no  greater 
punishment  can  be  given  than  could  be  im- 
posed by  a  justice.  Three  months'  impris- 
onment is  all  that  can  be  awarded  by  a  jus- 
tice, and,  altliough  the  statutes  are  a  little 
blind,  the  construction  has  always  been  acted 
on  that  the  imposition  of  a  fine  will  not  per- 
mit the  imprisonment  to  be  lengthened  be- 
yond three  months  in  all.  If  imprisonment 
is  awarded  for  three  months,  a  fine  would 
have  to  be  collected  in  some  other  way.  The 
question,  then,  is  whether  the  sentence  of  im- 
prisonment separately  for  40  days  and  a  fine, 
which  is  to  be  followed  by  imprisonment  till 
paid,  but  not  beyond  4  months  from  sentence^ 
is  void  entirely,  or  void  only  as  far  as  excess- 
ive. We  do  not  think  the  sentence  is  wholly 
void.  The  court  could  have  imprisoned  alH 
solutely  for  three  months.  It  could  have  im- 
prisoned for  three  months  in  default  of  pay- 
ment of  the  fine.  The  intention  is  evident 
that  in  case  of  such  default  the  defendant 
should  remain  in  prison  four  months.  Of 
this  four  months  only  one  month  was  excess- 
ive. The  judgment  should  be  reversed  as  to 
the  term  of  imprisonment  beyond  three 
months  from  February  25th;  and,  as  that 
time  has  now  expired,  the  prisoner  is  entitled 
to  be  discharged  from  custody.  Judgment 
will  be  rendered  accordingly. 

Champlin,  Morse,  and  Lono,  JJ.,  con- 
curred.   Shebwood,  C.  J.,  did  not  sit. 


Vanderpool  e.  Notlt  «*  oL 
(Supreme  Court  of  Michigan.    June  13, 1889.) 

Saccanr  roa  Oosts — RsxEniES. 
How.  St.  Mich,  i  7663,  provides  that  "whenever 
any  person  shall  become  security  for  costs  for  an- 
other in  any  court  in  this  state,  *  *  *  In  case 
the  defendant  in  any  such  action  shall  recover 
final  judgment  or  decree  for  costs  against  the 

Slainraft  or  complainant,  thereupon  judgment  or 
ecree  shall  be  Immediately  and  in  such  suit,  en- 
tered as  well  against  such  surety  as  against  such 
plaintiff  or  complainant. '  Held,  that  where  the 
supreme  coui't  reverses  a  decree  for  a  plaintiff, 
who  has  given  a  bond  for  costs  in  the  trial  court, 
and  renders  judgment  for  the  defendant  for  his 
oosts,  but  the  return  to  the  appeal  does  not  show 
a  certified  copy  of  the  bond  for  costs,  and  no  effort 
is  made  to  amend  the  return  in  that  respect,  u  sub- 
sequent motion  by  defendant  for  judgment  for  his 
costs  against  the  surety,  based  on  an  afSdavit  and 
a  certified  copy  of  the  bond,  is  too  late. 

On  motion  for  judgment  for  costa  in  su- 
preme court. 

Dallas  Boudeman,  for  the  motion,  ffow- 
ard  (£  i2oos,  contra. 

Per  Curiam.  The  complainant  in  this  case 
brought  her  suit  in  the  Kalamazoo  circuit,  in 
chancery,  and  was  required  by  the  court  to 
give  security  for  costs.  She  Bled  her  bond, 
with  L.  R.  Brady,  Jr..  as  surety  therein,  in 
the  sum  of  $200.    She  prevailed  in  her  suit 
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in  the  circuit  against  all  the  defendants,  but 
on  appeal  of  defendant  Notly  to  this  court 
tlie  decree  was  reversed,  and  bill  dismissed 
as  to  hini,  and  he  was  allowed  to  recover  his 
costs  at  the  last  October  term  of  this  court, 
{39  N.  W.  Rep.  574.)  and  defendant's  costs 
were  subsequf  ntiy  taxed  by  the  cleric  at  the 
sum  of  $218.75.  Defendant  now  asks  for 
judgment  in  this  court  on  motion  against  the 
surety,  Mr.  Brady,  under  section  7668,  How. 
St.,  for  the  amount  of  the  bond.  That  stat- 
ute reads  as  follows:  "That  whenever  any 
person  shall  become  security  for  coals  for  an- 
other in  any  court  in  this  state,  whether  such 
security  be  required  by  law  to  be  given  or  be 
required  by  order  of  the  court,  in  case  the 
defendant  in  any  such  action  shall  recover 
final  judgment  or  decree  for  costs  against  the 
plaintiff  or  complainant,  tiiereupon  judgment 
or  decree  shall  be  immedinteiy  and  in  such 
-suit  entered  as  well  against  such  surety  as 
against  such  plaintiff  or  complainant,  and  ex- 
ecution may  issue  against  such  surety  in  the 
«ame  manner  as  if  he  had  been  himself  a 
party  to  such  suit."  The  return  to  the  ap- 
peal does  not  show  any  certified  copy  of  the 
bond,  and  nothing  appeared  in  the  record  to 
justify  the  entry  of  judgment  against  the 
flurety.  The  decree  was  taken  at  the  October 
term,  1888,  and  the  costs  were  taxed  on  the 
7th  day  of  November,  18^8.  The  defendant 
now  bases  his  motion  up>on  an  affidavit  show- 
ing the  at)ove  facts,  with  a  certified  copy  of 
the  bond  attached,  and  upon  the  return  made 
in  the  cause.  Held,  the  motion  comes  too 
late;  that  the  return  should  have  contained 
a  certified  copy  of  the  bond;  that  the  sureties 
are  entitled  tu  the  earliest  action  possible 
after  decree  made,  if  the  defendant  wishes  to 
avail  himself  of  the  benefit  of  the  statute,  and 
avoid  the  necessity  for  a  suit  upon  the  bond. 
No  effort  was  made  for  an  amended  or  fur- 
ther return,  bringing  a  certified  copy  of  the 
bond  into  the  record  of  tiie  case  here,  and  it 
is  now  too  late  to  do  so,  judgment  having 
been  forfeited,  and  the  costs  taxed,  and  the 
return  remanded  to  the  circuit.  A  certified 
copy  of  the  bond  must  be  in  this  court  when 
the  case  is  heard,  tliat  it  may  be  inspected  by 
the  court,  and  ascertained  whether  or  not  it 
is  sufficient  to  authorize  judgment  to  be  en- 
tered thereon  as  provided  by  the  statute. 


People  c.  McCaffret. 

{Supreme  Court  of  Michigan.    June  7, 1889.) 
Perjuky— Oath  to  Bill  for  Divorce. 

1.  Acts  Mtch.  1887,  No.  137,  S  10,  provides  that 
no  divorce  shall  be  granted  where  it  appears  that 
the  bill  was  exhibited  by  collusion,  and  tliat  the 
oath  to  be  administered  to  the  complsinttnt  in 
svreariag  to  the  bill  "shall.  In  addition  to  all  other 
legal  requirements, "  contain  a  clause  aven-lng  that 
there  Is  no  collusion,  etc.,  between  the  parties. 
Chanceiy  rule  U6.  recognized  by  the  above  act,  re- 
quires that  all  hills  for  divorce  shall  be  verified  in 
the  nsual  manner.  How.  St.  Mich.  {  9238,  pro- 
vides that  "if  any  person  authorized  by  any  stat- 
ute of  this  state  to  take  an  oath,  or  if  any  person 
of  whom  an  oath  shall  be  required  by  law,  shall 
willfully  swear  falsely  in  regai-d  to  any  matter  or 
thing  respecting  which  such  oath  is  authorized  or 


required, "  he  shall  be  guilty  of  perjury.  Held, 
that  perjury  may  be  predicated  upon  the  oath  to  a 
bill  for  divorce. 

8.  By  the  constitution  and  statutes  of  Michigan, 
the  <droult  oonrts  have  jurisdiction,  like  the  En- 
glish oourt  of  chancery,  co-extensive  with  the 
state,  with  certain  exceptions.  How.  St.  {  6228, 
provides  that  a  divorce  a  «i7icuZo  may  be  decreed 
"by  the  circuit  court  of  the  county  where  the  par- 
ties or  one  of  them  resides. "  Held,  that  though 
a  bill  for  divorce  did  not  allege  that  either  of  the 

Earties  resided  in  the  county  where  it  was  filed, 
nt  did  show  a  residence  in  the  state  for  the  stat- 
utory period,  the  oironit  conrt  had  jurisdiction, 
and  perjury  could  be  predicated  on  the  oath  to  the 
bill,  though  on  Uie  trial  of  the  perjury  case  it  ap- 
peared that  the  allegations  as  to  residence  were 
false. 

B.  On  information  for  perjury  in  swearing  false- 
ly to  a  bill  for  divorce,  one  witness  testified  that 
he  went  with  defendant  to  a  notary  public,  who 
swore  defendant  to  the  bill,  and  that  to  the  nsual 
oath  was  added  tlie  additional  dause,  required  by 
statute,  tliat  tliere  was  no  collusion,  etc.,  l>etween 
the  parties.  The  notai;  testified  ttiat  he  read  the 
oath  to  defendant,  and  that  his  recollection  was 
that  the  additional  clause  was  in  the  jurat,  and  ad- 
ministered to  defendant.  Defendant  denied  that 
such  clause  was  read  or  administered  to  him. 
Beld,  that  the  question  was  properly  left  to  the 
jury. 

Error  to  circuit  court,  Macomb  county. 
Edward  McNamara,  {Charles  Flowert,  of 
counsel.)  for  appellant. 

LoNO.  J.  On  July  12, 1888,  the  defend- 
ant Sled  a  bill  for  divorce  against  his  wife, 
Oertrude  McCaffrey,  in  the  circuit  court  for 
Macomb  county,  in  chancery.  The  bill  al- 
leged their  marriage  as  having  taken  place 
at  Ogdensburg,  St.  Lawrence  county,  N.  Y"., 
on  May  10,  1874,  and  that  they  lived  and  co- 
habited together  as  husband  and  wife  up  to 
Deceml)er  1.  1885;  that  be  has  resided  in  this 
state  since  said  marriage  continually  for  a 
period  of  two  years  .ind  upwards,  immedi- 
ately preceding  the  time  of  exhibiting  bis 
bill;  that  there  are  no  children  issue  of  tbe 
marriage,  and  that  the  defetidant,  disregard- 
ing her  marriage  vow,  deserted  him  in  tbe 
month  of  February,  1886;  and  that  previous 
to  her  desertion  she  constantly  was  in  the 
habit  of  practicing  upon  bim  extreme  cruel- 
ty. The  bill  then  sets  out  with  much  par- 
ticularity the  various  acts  of  extreme  cruelty 
claimed  to  have  been  practiced  upon  hini  by 
tlie  defendant,  and  alleges  that  tbe  acts  done 
and  cause  of  divorce  charged  in  the  bill  for 
which  divorce  is  sought  were  committed 
without  the  consent,  connivance,  privity,  or 
procurement  of  tlie  complainant,  and  that 
the  bill  is  not  founded  on,  or  exhibited  in 
consequence  of,  any  collusion,  agreement, 
etc.  The  bill  contains  tlie  usual  prayer  for 
answer,  relief,  and  prayer  for  process.  The 
bill  was  signed  by  the  defendant.  Joseph  6. 
McCaffrey,  and  i  ndorsed  by  Francis  B.  Owen, 
his  solicitor.  This  bill  was  sworn  to  by  tbe 
defendant  in  this  case,  the  notary  public 
making  and  annexing  to  the  bill  the  follow- 
ing jurat.  "State  of  Michigan,  County  of 
Macomb — ss.:  On  this  12th  day  of  June  A. 
D.,  1888,  before  roe  personnlly  came  tbe 
above-named  Joseph  G.  McCaffrey,  and  made 
oath  that  he  has  heard  read  the  foregoing 
bill  of  complaint  by  hiiu  subscribed,  and 
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knows  tlie  contents  thereof,  and  that  the 
same  is  true  of  his  own  knowledge,  except  as 
to  ttie  matters  wl)ich  are  therein  stated  to  be 
on  his  Information  or  belief,  and  as  to  those 
matters  he  believes  it  to  be  true;  and  he  does 
swear  that  there  is  no  collusion,  undpratand- 
ing,  or  agreement  whatever  between  himself 
and  the  said  defendant  tierein,  in  relation  to 
tliis  application  for  divorce.  Cjiarles  A. 
FiTCii,  Notary  Public.  Macomb  Co.,  Mich. " 
This  bill  so  verified  was  Qled  in  the  otiice  of 
the  register  of  said  court  on  the  12th  day  of 
June,  1888. 

The  defendant  was  Informed  against  in 
the  circuit  court  for  Macomb  county  for  per- 
jury In  falsely  swearing  to  this  bill  of  com- 
plaint. The  allegations  In  the  information 
are,  after  setting  out  the  bill  of  complaint 
and  its  verification,  that  the  defendant  was 
not  intermarried  with  Gertrude  Carper  as  al- 
leged in  the  bill  at  Ogdensburg,  St.  Liiwrence 
county,  K.  Y.,  on  or  about  May  10,  1874, 
but,  on  the  contrary,  was  married  to  her  on 
July  30,  1887,  at  Chicago,  in  the  state  of 
Illinois,  and  that  they  did  not  live  and  co- 
habit together  as  hustiand  and  wife  from  the 
10th  day  of  May,  1874,  until  December  1, 
1885,  and  that  they  neither  lived  nor  cohabit- 
ed together  as  husband  and  wife  at  any  time 
or  place  prior  to  July  30,  1887 ;  and  that  at 
time  he  took  liis  corporal  oath  on  June  12, 
1888,  he  had  not  resided  in  this  state,  since 
said  marriage  witii  the  defendant  n^imed  in 
said  bill,  continually  for  a  period  of  two 
years  and  upwards  immediately  preceding  the 
time  of  exhibiting  said  bill,  and  neither  had 
be  resided  in  this  state  one  year  immediately 
preceding  the  time  of  exhibiting  said  bill  of 
complaint.  That  the  said  Gertrude  McCaf- 
frey did  not,  disregarding  the  solemnity  of 
her  marriage  vow,  desert  her  husband  in 
the  month  of  February,  1886,  neither  had 
she  any  husband  at  that  time,  and  that  Ger- 
trude McCalTrey  was  not  in  the  habit  of 
practicing  extreme  cruelty  upon  complainant 
mentioned  in  the  bill.  Tlie  information  then 
negatives  each  and  every  act  of  extreme 
cruelty  charged  In  the  bill.  The  information 
then  concludes:  "And  whereas,  in  truth 
and  in  fact,  the  said  bill  of  complaint  that 
the  said  Joseph  G.  McCaffrey  had  heard  read, 
and  by  him  subscribed,  and  knew  the  con- 
tents thereof,  was  not  then  and  there  trne  of 
his  own  knowledge,  except  as  to  those  mat- 
ters which  were  then  and  there  stated  to  be 
on  his  information  or  belief,  he  did  not  then 
and  there  believe  it  to  be  true.  And  so  the 
prosecuting  attorney  aforesitldsays  and  gives  j 
the  court  to  understand  and  be  informed  that 
the  said  Joseph  G.  McCaffrey  on  the  12th 
day  of  June,  1888,  at  tlie  city  of  Mt.  Clemens 
aforesaid,  in  the  county  of  Macomb  afore- 
said, l)efore  the  said  Charles  A.  Fitch,  no- 
tary public  aforesaid,  then  and  there  hav- 
ing such  power  and  autliority  aforesaid,  by 
his  own  most  wicked  and  corrupt  mind,  in 
manner  and  form  aforesaid,  willfully  and 
corruptly  did  commit  willful  and  corrupt 
perjury,  contrary  to  the  form  of  the  statute," 


etc.  The  defendant  was  convicted  in  said 
circuit  court  before  s  jury  under  this  infor- 
matioQ,  and  sentenced  to  imprisonment  for 
the  term  of  five  years  in  the  state  prison  at 
Jackson,  and  brings  the  case  into  this  court 
by  writ  of  error. 

It  appears  that  after  the  bill  was  filed  with 
the  register  of  tlie  circuit  court  the  defendant 
went  before  a  circuit  court  commissioner  of 
Macomb  county,  made  an  afildavit  of  non- 
residence,  in  which  he  made  oath  that  his 
wife  was  a  resident  of  Springfield,  state  of 
Ohio,  and  not  of  Michigan,  and  upon  tbi» 
aflidavit  procured  an  order  for  appearance 
from  the  bommissiuner,  wliich  defendant 
caused  to  be  published  in  the  Mt.  Clemens 
Monitor,  a  newspaper  printed  and  published 
in  said  county.  After  the  arrangement  had 
been  made  to  have  this  order  published,  de- 
fendant and  his  solicitor  in  the  divorce  caso 
went  to  Detroit,  and  on  July  19,  1888.  both 
returned  to  Mt.  Clemens,  accompanied  by  one 
Jennie  L.  Judson,  whom  McCaffrey  had  pro- 
cured to  act  as  a  witness  in  hia  divorce  pro- 
ceedings. The  parties  went  before  a  j  ustice 
of  the  peace  at  Mt.  Clemens,  wiiere  two  af- 
fidavits were  prepared,  one  sworn  to  by  Mc- 
Caffrey, and  the  other  by  Jennie  I>.  Judson. 
In  this  affidavit  Jennie  L.  Judson  testified 
that  she  had  known  the  complainant  since 
the  year  1874,  and  was  acquainted  with  Ger- 
trude McCaffrey,  his  wife,  up  to  the  time  of 
her  desertion  from  Joseph  O.  McCaffrey, 
which  occurred  in  February,  1886.  McCaffrey 
testified  in  his  ailidavit  that  he  married  Ger- 
trude Carper  in  the  year  1874,  and  lived  with 
her  until  February,  1886,  from  which  time 
said  Gertrude  deserted  from  his  bed  and 
board;  that  he  has  been  a  resident  of  Michi- 
gan for  five  years;  and  that  he  seeks  a  di- 
vorce from  said  Gertrude  according  to  the 
prayer  of  bis  bill  filed  in  the  office  of  the 
county  clerk  of  Macomb  county,  notice  of 
said  cause  having  been  published  in  the  Mt. 
Clemens  Monitor  the  legal  length  of  time, 
etc.  These  afiidavits  were  made  and  swoiD 
to  b<-fore  the  justice,  Mr.  Salisbury,  on  July 
19,  1888,  and  were  called  by  the  parties  the 
"proofs  in  the  case,"  the  justice  appearing  for 
the  defendant.  Mr.  tjaliabury  then  wanted 
something  to  show  that  he  had  authority  to 
appear  for  the  defendant  in  the  divorce  case. 
McCaffrey  thereupon,  after  returning  to  De- 
troit, took  to  Mrs.  Judson  a  draftof  a  letter  to 
Salisbury,  prepwred  by  himself,  which  purport- 
ed to  give  Salisbury  authority  to  act  for  the 
defendant,  and  which  he  requested  Mrs.  Jud- 
son to  copy,  so  that  it  might  appear  in  a  lady's 
handwriting.  This  Mrs.  Judson  refused  to 
do,  but  a  letter  was  produced  to  Salisbury 
purporting  to  come  from  Mrs.  McCaffrey  in 
all  respects  like  the  one  shown  to  Mrs.  Jud- 
son by  McCaffrey.  These  atQdavits  were  all 
filed  in  the  cause  with  the  register  of  the 
court,  and  Owen,  acting  as  solicitor  for  the 
complainant,  also  filed  an  affidavit  of  regu- 
larity in  the  cause.  On  the  2nd  day  of  Au- 
gust following  the  complaint  was  made 
against  the  defendant  for  perjury. 
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At  the  close  of  the  testimony  the  coui-t 
charged  the  jury  Hubstantially  that  perjury 
was  not  charged  upon  these  papers,  filed  out- 
side the  bill,  and  he  could  not  be  found 
guilty  of  perjury  even  If  these  papers  were 
false  and  untrue;  that  they  were  only  intro- 
duced and  received  in  evidence  as  a  part  of  the 
history  of  the  transaction;  that  perjury  is  not 
assigned  upon  the  whole  bill,  but  is  assigned 
(1)  that  the  defendant  and  Anna  Gertrude 
Carper  were  married  at  Ogdensburg,  St.  I^w- 
rence  county,  N.  Y.,  on  or  about  May  10, 
1874;  (2)  that  they,  after  being  so  married, 
lived  and  cohabited  together  as  husband  and 
wife  from  on  or  tibout  May  10,  1874,  until 
on  or  about  December  1,  1885;  (3)  that  the 
parties  resided  in  this  state  after  marriage 
for  a  period  of  two  years  and  upwards,  im- 
mediately preceding  the  time  of  exhibiting 
tl)e  bill  of  complaint;  (4)  that  the  defendant, 
disregarding  tlie  solemnity  of  her  marriage 
▼ow,  in  the  month  of  February,  1886,  de- 
serted her  husband. 

The  court  took  frohn  the  consideration  of 
the  jury  all  questions  relative  to  the  alleged 
acts  of  cruel  treatment  slated  in  the  bill,  but 
charged  that  tlie  statements  in  the  Mil  as  to 
the  marriage,  the  time  of  the  marriage,  the 
residence  of  the  parties,  their  cohabitation, 
and  the  desertion  were  all  material  allpgations 
in  the  bill,  and,  if  he  swore  falsely  as  to  those 
allegations,  be  would  be  guilty  of  perjury. 
The  court  then  further  charged  the  jury  that 
"it  is  averred  in  the  information  that  the 
oath  WHS  administered  to  the  defendant  by 
Mr.  Fitch  on  June  12th,  and  that  he  wrote 
or  signed  this  certificate  of  thiit  verification 
attached  to  the  bill.  Now,  it  is  necessary 
that  you  should  be  satisfied  beyond  a  reason- 
able doubt  that  that  oath  was  so  administered 
in  the  form  in  which  it  is  alleged  in  the  in- 
formation, and  which  I  have  substantially 
repeated  to  you.  It  is  claimed  on  the  part 
of  the  prosecution,  and  they  have  adduced 
evidence  to  show,  that  it  was  so  administered 
to  him.  It  is  claimed  on  the  part  of  the  de- 
fendant that  it  was  not;  that  ttie  words  <  and 
you  doswear  that  there  is  no  collusion,  under- 
standing, or  agreement  whatever  between 
yourself  and  the  defendant  herein.  In  relation 
to  your  application  for  divorce,'  were  not  In- 
cluded in  the  oath  that  whs  administered  to 
him.  Now,  if  that  is  true,  you  should  Qnd  the 
defendant  not  guilty.  It  is  a  question  for  you 
to  determine,  from  the  evidence  in  the  case, 
whether  the  oath  was  administered  as  claimed 
by  the  prosecution, — the  whole  oath,  — or 
whether  it  was  not  as  claimed  by  the  defend- 
ant. It  is  claimed  on  the  part  of  the  defend- 
ant that  he  did  no  know  the  contents  of  this 
bill.  If  the  statements  I  have  referred  to 
you  for  your  consideration  were  in  fact  in 
the  bill  of  complaint,  and  sworn  to  by  the 
defendant,  and  such  statements,  or  any  of 
them,  were  false  in  fact,  yet  if  the  defendant 
did  not  in  fact  Icnow  they  were  contained  in 
the  bill,  but  honestly  supposed  the  bill  con- 
tained only  true  statements,  or  such  as  he 
bonestly  Lielieved  to  be  true,  and  was  deceived 


as  to  the  real  statements  contained  in  the 
bill,  and  swore  to  it  under  the  advice  of  his 
counsel,  and  did  not  knowingly  and  inten- 
tionally swear  to  the  statement  he  knew  to 
be  false,  he  should  be  acquitted." 

This  charge  is  certainly  as  fair  to  the  de- 
fendant as  be  was  entitle.l  under  the  circum- 
stances, unless  the  points  made  in  the  brief 
of  his  counsel  can  be  sustained  as  matter  of 
law,  and  which  we  shall  diseuss  further  on. 
There  does  not  appear  to  be  mucli  contradic- 
tion in  the  record  upon  the  questions  of  the 
untruthfulness  of  the  statements  in  tiie  bill. 
In  fact  it  is  practically  conceded  that  the  de- 
fendant on  July  30,  1887,  was  married  to 
Anna  Qertrude  Carper  at  the  city  of  Chicago, 
111.,  by  one  William  S.  Post,  a  minister  of  the 
gospel  Shortly  after  their  marriage,  in  Au- 
gust, 1887,  defendant  and  his  wife  went  to 
live  at  Windsor,  Ontario,  where  they  resided 
until  sometime  in  February,  1888,  when  they 
removed  to  Detroit,  Mich.  About  April  25, 
1888,  Mrs.  McCaffrey  left  Detroit  to  go  to 
Ohio  to  visit  a  sister,  intending  to  return  on 
July  4,  1888,  to  her  husband.  McCaffrey 
was  in  constant  correspondence  with  herdur- 
ing  her  stay  there,  writing  her  in  the  months 
of  May,  June,  and  up  to  July  17,  1888.  On 
June  12,  1888,  not  two  months  after  Mrs. 
McCaffrey  had  gone  on  her  visit,  this  bill  was 
filed,  charging  the  marriage  to  have  taken 
place  on  May  10,  1874,  at  Ogdensburg,  St. 
Lawrence  county,  N.  Y.,  and  the  desertion 
as  commencing  December  1,  1885,  some  19 
months  before  the  marriage  actually  took 
place.  The  contention  of  defendant's  coun- 
sel however  is  (1)  that  the  bill  for  divorce 
filed  by  defendant  in  the  circuit  court  for 
Macomb  county,  in  chancery,  was  filed  in  a 
court  which  had  no  jurisdiction  of  the  cause, 
as  shown  by  the  bill  itself  and  the  evidence 
in  the  case,  and  that,  although  the  defendant 
may  have  sworn  falsely  to  the  bill,  he  is  not 
guilty  of  perjury;  (2)  that  perjniy  cannot  be 
predicated  upon  the  oath  to  a  bill  for  divorce; 
(3)  that  the  evidence  is  uncontradicted  that 
the  clause  as  to  collusion  whs  added  to  the 
jurat  lifter  tlie  oath  was  administered;  (4) 
that  the  evidence  is  uncontradicted  that  the 
bill  was  not  read  over  to  defendant,  or  read 
to  him  before  he  signed  it. 

We  shall  discuss  these  questions  in  their  in- 
verse order.  Wlille  no  direct  testimony  was 
given  showing  that  the  bill  was  re,td  over  to 
the  defendant  before  signing,  yet  the  circum- 
stances surrounding  the  case,  the  letter  writ- 
ten by  defendant  for  Mrs.  Judson  to  sign, 
which  was  to  be  forwanled  to  Salisbury,  and 
his  conversation  with  Mrs.  Judson  as  detailed 
by  her,  show  very  conulusively  that  the  de- 
fendant knew  wliat  the  bill  contained,  and 
that  the  time  of  the  marriage  was  purposely 
stated  in  the  bill  at  a  lime  anterior  to  the 
time  when  the  marriage  actually  took  place, 
to  the  knowledge  of  defendant.  One  cannot 
read  the  testimony  contained  in  this  record 
without  comingtothe  conclusion  that  the  de- 
fendant was  iittempting.  with  the  aid  of  his 
solicitor,  to  perpetrate  a  fraud  upon  the  court. 
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and  a  grievous  wrong  upon  his  wife,  by  ob- 
taining a  divorce.  Intending  to  marry  agnin 
within  a  short  time.  We  think  there  was 
evidence  to  satisfy  any  fair-minded  man  that 
he  knew  fully  the  contents  of  the  bili,  and 
that  he  willfully  and  deliberately  swore  to  it 
as  true.  We  think,  also,  that  there  was  some 
evidence  to  go  to  the  jury  upon  the  question 
whether  the  clause  as  to  collusion  was  added 
to  the  jurat  before  the  defendant  was  sworn 
to  it  Mr.  James  G.  Tucker  testifies  that  the 
defendant,  with  bis  solicitor,  came  to  him 
with  the  bill,  and  he  accompanied  them  to 
Mr.  Fitch,  the  notary,  who  swore  the  defend- 
ant to  the  bill,  and  to  the  usual  oath  was 
added  the  additional  words  that  there  was  no 
collusion,  etc.  Mr.  Fitch  testified  that  he 
read  the  oath  over,  and  administered  it,  and 
bis  recollection  was  tliat  these  words  were 
addeJ,  and  he  read  the  whole  of  it  over  to  the 
defendant  in  administering  the  oath  to  him. 
There  is  no  force  in  the  proposition  of 
counsel  that  perjury  cannot  be  predicated 
upon  the  oath  to  a  bill  for  divorce.  Section 
6623,  How  St.,  provides:  "The  supreme 
court  shall  have  power,  from  time  to  time, 
by  general  rules  of  the  court,  to  establish, 
alter,  modify,  or  amend  the  practice  of  the 
circuit  courts  in  chancery,  in  the  cases  not 
provided  for  by  statute,"  etc.  In  pursuance 
of  this  provision  of  the  statute,  chancery  rule 
No.  95  was  adopted  by  this  court  to  govern 
the  practice  of  such  courts.  This  rule  pro- 
vides: "All  bills  for  the  purpose  of  obtain- 
ing divorce,  whether  the  husband  or  wife  is 
complainant,  shall  be  duly  verified  by  oath  in 
the  usual  manner  of  verifying  bills,  whereby 
the  course  and  practice  of  the  court  an  oath 
is  required,"  etc.  In  18U7  the  legislature  of 
the  state,  recognizing  the  force  of  the  above 
rule,  by  act  No.  137,  §  10,  provided.  "No 
divorce  shall  be  decreed  in  any  cause  when  it 
shall  appear  that  tlie  petition  or  bill  therefor 
was  founded  in  or  exhibited  by  collusion  be- 
tween the  parties,  and  the  oath  or  affirmation 
administered  to  the  complainant  in  swearing 
to  such  petition  or  bill  shall  in  addition  to  all 
other  legal  requirements  recite  the  following: 
■  And  you  do  solemnly  swear  (or  atUrni)  that 
there  is  no  collusion,  understanding,  oragree- 
ment  whatever  between  yourself  and  the  de- 
fendant herein  in  relation  to  your  application 
for  divorce;' "  thus  giving  the  rule  above 
stated  the  force  of  statute  law.  The  statute 
of  this  state  (How.  St.  §  9236)  further  pro- 
vides: "If  any  person  authorized  by  any 
statute  of  this  state  to  take  an  oath,  or  if  any 
person  of  whom  an  oath  shall  be  required  by 
law,  shall  willfully  swear  falsely  in  regard  to 
any  matter  or  thing  respecting  which  sucb 
oath  is  authorized  or  required,  such  person 
shall  be  deemed  guilty  of  perjury,"  etc.  The 
present  case  is  distinguishable  from  People 
y.  Gaige,  26  Micb.  80.  In  that  case  the  bill 
was  not  required  to  be  verified  by  oath  under 
any  statute  of  this  state,  and  it  was  held  that 
perjury  could  not  be  predic:ited  upon  an  oath 
thereto,  such  oath  being  extrajudicial.  In 
Beecher  v.  Anderson,  45  Mich.  543,  H  N.  W. 


Rep.  539,  it  was  said  by  this  court  that  wliere 
a  bill  in  equity,  not  seeking  discovery,  is  filed 
against  a  corporation,  the  ginierai  manager, 
if  not  himself  made  a  defendant,  need  not 
swear  to  the  answer,  and,  if  he  does  so  in  a 
case  where  his  oath  could  not  affect  the  issue 
or  strengthen  the  answer,  his  oatb,  if  false, 
will  not  sustain  a  complaint  for  perjury.  In 
the  present  case,  however,  the  complainant 
Is  compelled  by  express  provision  of  the  stat- 
ute to  verify  his  bill  by  oath.  It  was  so  ver- 
ified, and  perjury  may  be  assigned  upon  the 
false  allegations  in  the  bill  which  are  mate- 
rial. While  it  is  true  the  bill  is  not  used  as 
evidence  on  the  hearing  of  the  matters  there- 
in stated,  yet,  under  the  provisions  of  the 
statute  above  cited,  perjury  may  be  predi- 
cated upon  such  an  oath  so  taken. 

The  only  remaining  contention  is  that  the 
circuit  court  of  Macomb  county,  in  chancery, 
had  no  jurisdiction,  inasmuch  as  the  bill  it- 
self did  not  recite  the  fact  that  either  the 
plaintiff  or  defendant  resided  in  that  county, 
and  that  the  proofs  in  the  present  case  show 
conclusively  that  neitlier  of  them  resided 
there  at  the  time  the  bill  was  filed.  The  bill 
was  drafted  upon  an  ordinary  printed  bl&nk 
form,  but  the  residence  of  the  complainant 
as  to  the  couuty  was  not  filled  in.  The  con- 
stitution and  statutes  of  this  state  have  in 
express  terms  conferred  an  equity  jurisdic- 
tion upon  the  several  circuit  courts,  co-ex- 
tensive with  that  possessed  by  the  English 
courts  of  chancery,  with  certain  exceptions. 
The  constitation,  art.  6,  establishes  a  su- 
preme court,  with  appellate  jurisdiction,  and 
circuit  courts  wliich  have  original  juris  lic- 
tion  in  all  matters,  civil  and  criminal,  not 
exempted  in  this  constitution,  and  not  pro- 
hibited by  law.  Section  1,  c.  247,  How.  St. 
provides:  "The  several  circuit  courts  *  *  * 
of  chancery  within  and  for  their  respective 
counties,"  etc.;  and  section  21:  "The  pow- 
ers and  jurisdiction  of  the  circuit  courts  and 
circuit  judges  in  chancery,  in  and  for  their 
respective  counties,  shall  be  co-extensive 
with  the  powers  and  jurisdiction  of  the  courts 
and  judges  In  chancery  in  England,  with  the 
exceptions,  additions,  and  limitations  cre- 
ated and  imposed  by  the  constitution  and 
laws  of  this  state."  Tliese  provisions  were 
also  found  in  th^  Revised  Statutes  of  1846, 
c.  90,  which  established  the  former  court  of 
chancery.  Section  21  was  also  found  in  the 
Revised  Statutes  of  1888,  and  applied  to  the 
then  existing  separate  courts  of  chancery. 
It  is  claimed,  however,  by  counsel  for  de- 
fendant, that  section  6228,  How.  St.,  limits 
the  jurisdiction  of  the  court  of  chancery  in 
divorce  cases  to  the  county  where  the  parties 
or  one  of  them  resides.  This  section  pro- 
vides: "A  divorce  from  the  bonds  of  matri- 
mony may  be  decreed  by  the  circuit  court  of 
the  county,  where  the  parties  or  one  of  them 
reside,  or  by  the  court  of  chancery,  on  the  ap- 
plication by  petition  or  bill  of  the  aggrieved 
party,"  etc.  Tlmt  by  this  limitation  it  is 
claimed  the  circuit  court,  in  chancery,  of  Ma- 
comb county,  liad  no  jurisdiction  over  the 
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person  of  the  complainant  in  thiit  case,  al- 
though the  bill  was  regularly  filed  in  that 
court.  The  complainant  in  filing  his  bill 
had,  however,  submitted  himself  to  that  ju- 
risdiction. That  court  is  one  of  general  juris- 
diction. Its  process  is  co-extensive  with  the 
boundaries  of  the  state,  and  the  failure  to  al- 
lege his  residence  witliin  that  particular  coun- 
ty was  not  a  jurisdictional  defect.  The  stat- 
ute does  not  malce  this  a  necessary  allegation 
in  the  bill,  but  such  fact  and  the  omission  to 
allege  it  may  be  cured  by  amendment,  though 
this  fact  must  be  made  to  appear  in  the 
proofs  in  order  to  give  relief.  The  record 
shows  a  residence  within  the  state  a  sufilcient 
length  of  time,  before  exhibiting  the  bill,  to 
g^ve  the  court  jurisdiction,  and,  if  a  defect  at 
all,  it  could  be  cured  by  amendment.  The 
bill  contained  sufficient  allegations,  which,  if 
trae,  made  a  proper  case  for  relief  in  that 
conrt.  The  fact  that  upon  the  trial  of  the  pres- 
ent case  it  was  made  to  appear  that  neither 
party  had  resided  within  the  state  the  length 
of  time  required  by  the  statute  to  give  the 
court  jurisdiction  of  the  cause  could  not  ef- 
fect the  question  involved  here.  Perjury  is 
assigned  npon  the  allegations  contained  in 
the  bill  then  filed  on  June  12.  18U8,  and  the 
case  is  brought  clearly  within  the  provisions 
of  section  92!36,  How.  St.,  above  cited. 

We  find  no  error  in  the  refusal  of  the 
conrt  to  instruct  the  jury  upon  this  part  of  the 
case  as  req  uested  by  defendant's  counsel.  It 
la  very  clear  that  the  defendant  willfully,  cor- 
ruptly, and  deliberately  had  inserted  into  his 
bill  certain  matters  which  he  knew  to  be 
talBO.  These  matters  were  material,  and 
were  plaped  in  the  bill  for  the  purpose  of 
bringing  the  case  within  the  statutes  of  this 
state  giving  the  court  power  to  grant  the  di- 
▼OTce  on  the  ground  of  desertion.  We  have 
no  doubt  that  these  matters  were  alleged  in 
the  bill  with  the  full  Itnowledgeof  the  de- 
fendant as  well  as  his  solicitor,  and  that  the 
defendant  took  the  oath  as  stated  in  and  at- 
tached to  the  bill;  and  if  this  solicitor  entered 
into  tills  scheme — which  seems  apparent  from 
the  record — to  perpetrate  this  fraud  upon  the 
court,  and,  to  commit  so  great  a  wrong  upon 
the  wife  of  respondent,  drafted  the  liill,  and 
inserted  therein  these  false  statements  and 
dates,  and  knowingly  procured  and  advised 
the  respondent,  acting  as  his  solicitur,  to 
swear  to  the  same,  it  would  seem  to  be  the 
duty  of  the  officers  of  that  county  to  investi- 
gate the  matter,  and  see  if  he  has  made  him- 
self amenable  to  the  criminal  law.  We  find 
no  error  in  the  record,  and  the  conviction 
must  be  affirmed. 

Morse,  Chauflin,  and  Campbell,  JJ., 
concurred.    Sherwood,  C.  J.,  did  not  sit. 


Beal  0t  al.  V.  CoNQDON  »t  al. 

(Supreme  Court  of  Michigan.    June  7, 1880.) 

MoBTOA^K— Satisfaction  —  Cakcsu^itiom  at  In- 

STKUMSNTS. 

W.  purchased  land  of  C,  assnming  a  mortgage 
'or  alwttl  tSiOOO  to  complainanu'  testator.  He  then 


sold  a  part  of  the  land  to  B.  for  the  nominal  price 
of  MtSbO,  of  wliich  1650  was  paid,  and  took  two 
mortgages, — one,  a  first  lien  f  orfS.SOO,  and  the  oth- 
4r,  a  second  for  tl,760.  W.  at  this  time  paid  com- 
plainants tl,fiOO,  and  assigned  them  the  mortgage 
for  $2,S00,  whereupon  the  land  sold  to  B.  was  re- 
leased from  the  C.  mortgage,  and  the  sum  of  $4,000 
credited  as  a  payment  thereon.  Eight  months 
later,  W.  paid  the  residue  of  the  C.  mortgage,  and 
it  was  wholly  released.  Nearly  a  year  later,  com- 
plainants filed  their  bill  to  cancel  the  release  of 
the  C.  mortgage,  alleging  that  they  were  deceived 
by  W.'B  false  representations  as  to  the  value  of 
the  B.  land,  which  was  not  sufficient  security  for 
tS,600.  They  alleged  that  the  sale  to  B.  was  a 
sham,  intended  to  give  the  land  a  fictitious  value. 
Issue  waa  joined  on  these  allegations.  One  of  the 
complainants  teetifled  that  he  only  took  the  $3,500 
mortgage  as  collateral  security,  and  that  it  was 
credited  as  a  payment  by  mistake,  though  he  ad- 
mitted that  he  discovered  the  error  at  once,  and 
made  no  effort  to  rectify  it.  It  appeared  that 
complainants  refused  to  accept  the  mortgage  un- 
til one  E.  should  determine  that  the  land  was  worth 
$3,500.  B.  approved  the  transaction,  but,  as  com- 
plainants alleged,  through  being  misled  by  W.  E., 
though  a  witness,  did  not  testify  on  that  question. 
Held,  that  the  evidence  did  not  sustain  the  bill. 
Bbeb-wood,  C.  J.,  dissenting. 

Appeal  from  circuit  coart,  Washtenaw 
county;  C.  Josltn,  Judge. 

Bill  by  Junius  £.  Beal  and  Phoebe  B.  Beal, 
executor  and  executrix,  respectively,  of  the 
will  of  Rice  A.  Beal,  deceased,  against  James 
M.  Congdon  to  cancel  a  release  of  a  mort- 
gage given  by  Congdon  to  complainants'  tes- 
tiitor.  Decree  for  defendants,  and  complain- 
ants appeal. 

SawfferA  Knorolton,  for  appellants.  M. 
J.  Leaman,  9.  W,  Twmbull,  D.  B.  Taylor, 
and  E.  F.  Oonely,  for  various  appellees. 

Campbell,  J.  The  bill  in  this  cause  was 
filed  in  the  circuit  court  for  the  county  of 
Washtenaw  to  restore  into  validity  a  dis- 
charged mortgage,  on  the  ground  that  the 
discharge  was  procured  by  fraud.  The  case 
made  by  the  bill,  so  far  as  necessary  to  ex- 
plain the  issues,  was  this:  In  January,  1880, 
James  M.  ConKdun,  and  his  wife,  Sarah  £. 
Congdon,  gave  to  Kice  A.  Beal  a  mortgage  to 
secure  S7,350,  and  interest  in  a  note  given 
by  James  M.  Cungdon.  This  mortgage  cov- 
ered 305  acres  of  land  in  the  township  of 
Sylvan  in  Washtenaw  county,  some  adjoin- 
ing  and  near  Chelsea,  and  the  remainder  in 
the  same  vicinity,  but  not  joining  the  rest. 
There  were  eight  different  descriptions,  ly- 
ing as  nearly  as  can  be  drawn  from  the  bill, 
in  these  groups.  In  February,  1882,  Cong- 
don and  wife  conveyed  to  defendant  Koxa  M. 
Wilkinson  a  single  parcel  lying  north  of  the 
territorial  road,  and  west  of  the  highway 
leading  to  Chelsea.  The  size  of  this  and  its 
value  do  not  appear,  as  the  conveyances  are 
merely  recited  in  a  stipulation.  On  the  same 
day,  Congdon  and  wife  conveyed  to  Thomas 
Wilkinson  all  of  the  remaining  parcels.  Each 
of  these  deeds  was  made  subject  to  the  Beal 
mortgage,  which  the  grantees  were  to  agree 
to  see  paid.  Among  the  mortgaged  lands 
were  the  west  half  of  the  north-west  quarter 
of  section  14;  and  the  south  60  acres  of  the 
east  half  of  the  nortli-east  quarter  of  section 
15t  which  were  contiguous  parcels  separate 
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from  all  the  rest,  aud  containing  140  acres, 
which  will  be  material  to  this  controversy  as 
the  lands  sold  to  Bierce.  In  September,  188Bv 
and  May,  1883,  Rice  A.  Beal  leleased  two 
parcels  of  land  from  the^mortgage.  He  died 
in  October,  1883,  leaving  his  wife  nnd  adopt- 
ed son  bis  executors.  In  November,  1883, 
Wilkinson  paid  Beal  $400.  In  December, 
1883,  the  transactions  began  which  have  led 
to  this  dispute.  In  that  month  Thomas  Wil- 
kinson sold  and  conveyed  to  defendant  George 
E.  Bierce  the  140  acres  before  reff-rred  to  for 
a  nominal  sum  of  $4,900.  Bierce  gave  back 
a  mortgage  of  $2,5(X),  to  stand  as  the  first 
mort^H^e.  He  gave,  also,  a  mortgage  for 
$1,750  to  Wilkinson,  to  stand  as  a  second 
mortgage.  There  is  some  dispute  about  the 
remaining  $650,  bnt  it  appears  to  have  been 
arranged  by  notes  not  secured  by  mortguge. 
At  this  time  Wilkinson  paid  complainant 
Junius  E.  Beal  $1,500  in  money,  and  as- 
signed to  him  the  mortgage  for  $2,500  given 
by  Bierce  on  the  140  acres.  Beal  indorsed 
$4,000  on  the  Congdon  mortgage,  and  released 
the  140  acres  from  the  Congdon  mortgage, 
retainlngthe  $2,500  security  given  by  Bierce 
on  the  same  land.  This  transaction  is  relied 
on  as  fraudulently  managed  by  Wilkinson. 
On  the  26th  of  August,  18»4,  Thomas  Wilkin- 
son paid  Junius  Beal  the  remainder  of  the 
Congdon  mortgage,  being  $4,188.35,  and 
Beal  discharged  it  in  full  of  record.  In  May, 
1885,  complainants  filed  this  bill,  claiming 
that  they  were  defrauded  into  taking  the 
$2,500,  as  so  mnch  payment,  and  asking  to 
have  the  Congdon  mortgage  reinstated  and 
set  in  force  to  that  amount.  The  money 
which  constituted  the  final  payment  of 
$4,188.35  was  borrowed,  and  was  secured 
by  mortgages, — one  to  defendant  Cassldy  for 
$8,000,  and  the  other  to  defendant  Mary  L. 
French.  Some  parcels  of  land  have  also  been 
sold  to  purchasers.  The  bill  relies  on  fraud 
which  is  substantially  set  forth  in  this  wise. 
The  140  acres  deeded  to  Bierce  are  alleged  to 
be  of  small  value  and  no  security  for  $2,500. 
The  bill  claims  that  Thomas  Wilkinson  went 
through  a  sham  sale  with  Bierce  to  create  a 
fictitious  idea  of  the  value  of  the  land,  and 
caused  Junius  Beal  to  believe  the  property 
was  worth  the  amount  of  $4,900,  named  in 
the  deed  to  Bierce.  That,  by  this  means, 
Junius  Beal  was  indoced  to  take  the  $2,500 
mortgage  as  collateral  to  the  Congdon  mort- 
gMge,  !md  release  the  140  acres  from  the  lat- 
ter. That  in  August,  1884,  by  keeping  up 
the  same  fraudulent  show,  Beal  was  induced 
to  discharge  the  entire  Congdon  mortgage, 
and  acce|it  the  $2,500  as  payment,  instead  of 
holding  it  as  collateral.  The  fraud  is  sought 
to  be  made  out  by  showing  Bierce's  finan- 
cial condition,  and  his  version  of  the  sale  to 
him,  and  by  showing  the  character  of  the 
140  acres  as  land  of  no  value.  The  court 
below  dismissed  the  bill,  and  complainants 
apjieal. 

There  is  a  good  deal  of  conflict  in  the 
testimony.  The  bill  is  not,  as  strictly  it 
should  have  been,  sworn  to;  and  it  is  not 


drawn  upon  the  same  theory  in  all  respects 
which  is  now  relied  on,  but  complainants 
claim  there  is  no  absolute  variance,  or,  at 
least,  none  precluding  relief.  We  are  not 
told  on  what  grounds  the  bill  was  dismissed; 
but  the  testimony  is,  in  important  respects,  so 
discordant  as  to  raise  issues  of  fact  on  which, 
according  to  the  rules  of  pleading  and  evi- 
dence, complainants  had  the  burden  of  proof 
laid  on  them.  It  is  evident  from  the  face  of 
the  bill  that,  on  its  theoiy,  there  could  have 
been  no  fraud  committed  in  December,  1883. 
By  that  transaction,  as  complainnnts  claim 
it  to  have  been,  complainants  received  abso- 
lute payment  of  $1,500,  which  they  now 
claim  was  more  than  the  140  acres  were 
worth,  and  nt  the  same  time  received  a  mort- 
gage for  $2,500  on  the  same  land  which  was 
released,  and  which  they  claim  was  mnch 
more  than  its  value.  If  this  mortgage  was 
held  as  collateral,  insteail  of  losing  anything 
by  the  release,  they  were  at  least  $1,500  bet- 
ter off  for  making  it;  and  they  do  not  claim 
that,  at  this  time,  anything  was  said  coneem- 
ing  a  future  release  of  the  balance  of  the 
Congdon  mortgage  which,  according  to  this 
theory,  was  still  in  force  to  the  amount  of 
$6,500;  and,  yet,  the  whole  theory  of  the  bill 
is  that  this  sham  sale  was  left  working  on 
the  mind  of  Junius  Beal  until  eight  montbs 
thereafter,  in  August,  1884,  when  it  waa 
used  by  direct  representation  and  urgency  to 
induce  him  to  discharge  the  entire  Congdon 
mortgage  of  $6,500,  and  take  the  $2,500  mort- 
gage as  so  much  cash  on  that  occasion.  This 
theory  postpones  the  commission  of  the  fraud 
for  eiglit  montbs,  and  renders  the  delay  in 
filing  the  bill  in  May,  1885,  nine  months  in- 
stead of  seventeen  months  after  the  fraud. 
As  a  matter  of  fact,  which  is  left  beyond  dis- 
pute by  the  documents,  (although  Mr.  Beal 
s  wears  he  did  it  under  a  mistake  almost  at  once 
discovered,)  the  assignment  of  the  $2,500 
mortgage  to  Mr.  Beal  in  Deoember,  1883,  was 
accepted  as  equivalent  to  a  cash  payment,  and 
the  Congdon  mortgage  was  Indorsed  down 
by  the  wliole  payment  of  $4,000,  leaving  only 
about  the  same  amount  thereafter  payable. 
If  there  was  any  fraud,  it  was  then,  and  not 
afterwards,  when  the  payment  in  full  was 
made  in  August,  1884.  There  is  no  evidence 
showing  any  fraud  or  any  occasion  for  fraud. 
Wilkinson  paid  all  that  was  due  on  the  Cong- 
don mortgage  as  a  matter  of  right,  and  it 
was  discharged  at  once  as  a  matter  of  course. 
This  entirely  changes  the  theory  of  the  bill, 
and  does  so  in  such  a  manner  as  to  very  seri- 
ously affect  the  equities.  If  the  $2,500  mort- 
gage was  intended  as  collateral  security,  and 
not  payment,  and  the  indorsement  of  it  as 
payment  was  a  mistake,  Beal  testifies  that  he 
at  once  discovered  it,  and  never  at  any  time 
thereafter  complained  of  it,  or  even  referred 
to  it  when  he  made  a  discharge  in  full  of  the 
Congdon  mortgage  in  August,  1884,  when 
he  took  the  final  and  decisive  step,  and  when 
there  is  no  proof  that  he  was  deceived  or  ca- 
joled into  accepting  the  mungage  tlien  for 
the  first  time  as  a  payment.    At  that  time  the 
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money  payment  was  treated  by  every  one  as 
all  that  was  due.  It  is  clear  to  onr  minds 
that  the  case  made  by  the  bill  is  not  proved. 
But,  upon  the  theory  that  there  was  fraud 
In  getting  the  92,500  allowed  as  payment  in 
the  first  place,  if  we  can  consider  it  as  before 
ua  in  proper  shupe,  it  is  necessary  to  exam- 
ine carefully  the  precise  question  presented, 
and  that  is  whether  romplainants  were  fraud- 
ulently misled  by  Wilkinson  to  their  injury. 
And  this  requires  (1)  fraudulent  deception; 
and  (2)  the  acceptance  of  a  security  which  is 
not  worth  what  it  purported  to  be  worth.  A 
third  condition  also  must  not  be  overloolced, 
which  is  that  a  party  defrauded  must  Ise  vig- 
ilant in  protecting  himself,  and  prompt  in 
complaining.  In  the  present  ease,  while  Mr. 
Beid's  testimony  as  first  given  is  to  the  effect 
that  he  supposed  the  $2,500  was  to  be  merely 
collateral,  be  also  admits  that  he  discovered 
almost  immediately  that  the  papers  all  made 
of  it  an  absolute  jiaympnt,  and  further  that 
he  never  at  any  time  attempted  to  have  the 
mistake.  If  it  was  one,  recti  Bed.  But,  as  al- 
ready suggested,  there  was  no  reason  for  be- 
ing particular  about  tliis  arrangement,  or 
hesitating  to  release  the  140  acres  if  it  was 
not  a  payment.  As  a  matter  of  fact  it  can- 
not be  doubted  on  this  record  that  the  mort- 
gage was  actually  received  as  a  payment  for 
its  face,  and  when  the  payment  of  the  re- 
mainder of  the  Congdon  mortgage  was  made 
In  August,  1884,  no  one  disputed  that  it  had 
been  rediice<l  to  that  extent.  Whether  any 
frand  was  committed  in  getting  Mr.  iieal  to 
receive  the92,500  in  pnyment  is  the  question 
that  complainants'  counsel  have  been  led  to 
argue  as  the  chief  question  in  the  case.  Upon 
this  it  appears  beyond  controversy  that  Jun- 
ius £.  Beal  refused  to  rely  on  the  representa- 
tions of  Wilkinson,  expressed  or  implied,  and 
insisted  on  having  tlie  propriety  of  accepting 
the  proposed  arrangement  determined  by  an 
'examination  to  be  made  by  his  uncle,  Eugene 
£.  Beat;  and  it  was  accepted  on  his  approval. 
Thi>re  is  some  allegation  hearing  on  some 
supposed  misleading  of  Eugene  E.  Beal. 
But,  if  any  such  thing  took  place,  which  is 
denied,  it  devolved  on  complainants  to  show 
It.  It  appears  from  tlie  record  that  Eugene 
£.  Beal  was  living,  and  accessible  as  a  wit- 
ness. He  was  actually  put  on  the  stand  by 
complainants  to  Impeach  Wilkinson  as  to 
some  particular  remarks  which  be  denied  to 
have  been  made.  But.  although  on  tbe 
-stand,  he  was  not  asked  by  complainants  any 
question  whatever  as  to  his  examination  of 
the  premises,  and  its  circumstances.  It 
would  be  contrary  to  all  rules  of  propriety  to 
assume,  without  proof.theexistence  of  fraud, 
when  if  it  existed  it  could  be  proved  by  a  liv- 
ing witness  put  on  the  stand  as  reliable  by 
eomplainantSi  and  not  asked  about  it.  What- 
ever may  have  been  the  occasion  or  purpose 
of  the  sale  to  Bierce.  whose  testimony  does 
not  seem  very  convincing,  tbe  only  pertinent 
inquiry  concerning  the  140  acres  is  as  to  the 
value  of  the  $2,500  mortgage,  and  whether 
it  was  so  grossly  deticient  as  to  make  fraud 


certiiin.  Even  if  the  approval  of  Eugene  B. 
Beal  should  not  be  absolutely  conclusive, 
there  is  very  strong  evidence  that  the  land 
was  more  valuable;  and,  bad  complaint  been 
made  promptly  and  consistently,  it  is  not 
clear  that  a  case  would  be  made  out  against 
the  original  parties,  while  now  tbe  honest 
claims  of  others  stand  in  the  wa.'.  As  the 
case  is  now  presented,  and  with  an  entire 
failure  to  examine  Eugene  Beal  on  what  was, 
if  true,  within  his  personal  knowledge,  we 
are  not  disposed  to  question  the  correctness 
of  the  decree  below  as  against  c<Hnplainant; 
and,  as  defendants  do  not  appeal,  the  decree 
will  be  aflBrmed  with  costs. 

CnAMFLiM  and  Morse,  JJ.,  concurred  with 
Campbell,  J. 

Sherwood,  C.  J.  1  think  the  complain- 
ants were  entitled  to  the  relief  prayed  in  the 
bill,  and  that  the  defendants  were  guilty  of 
the  fraud  chiirged,  and  that  the  decree  should 
be  revet  sed. 

LoNQ,  J.,  did  not  sit 


People  ex  rel.  Roeser  et  al.  e.  Gabtlamd, 

Moderator,  et  al. 

(Supreme  Court  of  Michigan.    June  7, 1889.) 

Quo  WARRAJ7TO— BCH00I3  AND  SOHOOL-DlBTBICTS 

— OrriosRS — Eleotion. 

1.  Quo  warranto  is  tbe  proper  remedy  to  deter- 
mine the  legal  existence  of  a  sobool-distrlct,  and 
the  right  of  particular  persons  to  ezereise  the  of- 
fices of  moderator,  SHsessor,  and  director. 

a.  Under  How.  St.  Micli.  %  &03S,  providing  that 
no  school-district  shall  contain  more  than  nine 
sections  of  land,  a  district  containing  five  full  seo- 
Uons  and  eight  fractional  sections,  the  whole  not 
exceeding  in  quantity  of  land  nine  full  seotionsr 
is  le»L 

8.  The  statutory  provision  concerning  the  eleo- 
tiou  of  sohool-distriot  ofBcers  by  ballot  is  manda- 
tory, but  where  such  officers  have  been  unani- 
mously elected  by  viva  voce  vote  at  a  reguliw 
meeting,  no  other  persons  claim  to  have  been  elect- 
ed, and  they  have  qualified  and  are  acting,  they 
will  not  be  ousted  on  qtio  warranto. 

Case  made  from  circuit  court,  Menominee 
county;  C.  B.  Grant,  Judge. 

Qtio  warranto  on  the  relation  of  Peter 
Roeser  and  others,  against  Owen  Gartland, 
moderator,  Louis  Garbosky,  director,  and 
Robert  Bealtle,  assessor,  of  school-district 
No.  3,  of  Ingallston.  Judgment  for  relat- 
ors, and  respondents  excepted,  when  the 
trial  judge  settled  and  signed  a  case  made. 

A.  C.  Cook,  Pros.  Atty.,  {Phtaipi  <£ 
Thompson,  of  counsel, )  for  relators.  R.  C. 
Flannigan,  for  respondents. 

Cbahplim,  J.  An  information  in  the  nat- 
ure of  a  qtio  loarranto  was  Hied  against  the 
respondents,  requiring  them  to  show  by 
what  authority  sciiool-ilistrict  No.  3,  of  In- 
gallston, in  the  county  of  Menominee,  exer- 
cises the  franchises  of  a  school-district,  and 
the  respondents  held,  used,  and  exercised  the 
ofllces  of  the  district  respectively.  The 
3chool-<lIstrict  in  question  is  boundevi  on  one 
side  by  Green  B.ay,  and  by  reason  of  the 
meandering  nature  of  the  shores  of  the  same 
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the  sectional  territory  bound  by  it  is  largely 
fractional.  The  residents  of  the  district  are 
for  the  most  part  fishermen;  they  all  reside 
on  the  shores  of  the  bay,  and  on  the  fraction- 
al sections.  The  district  was  formed  by  the 
board  of  school  inspectors  about  April  12, 
1888,  and,  as  formed,  contains  five  fall  and 
eight  fractional  sections  of  land,  aggregat- 
ing 5,707  acres,  or  53  acres  less  than  what  is 
represented  by  nine  sections  of  land.  Sub- 
sequent to  the  formation  of  the  district,  the 
clerk  of  the  board  of  inspectors  drew  up  and 
delivered  to  the  respondent  Louis  Gartiosl^y, 
an  inhabitant  of  the  district,  the  notice  re- 
quired by  section  5034  of  Howells,  describ- 
ing its  boundaries,  and  fixing  the  bouse  of 
the  respondent  Robert  Beattie  as  the  place, 
and  the  5th  day  of  May,  1888,  as  the  time, 
for  holding  the  first  district  meeting  therein. 
Thereafter  the  notice  was  served  in  due  time 
and  form  upon  every  qualified  voter  in  the  dis- 
trict. At  the  time  and  place  appoi  nted  for  the 
first  district  meeting  every  qualified  voter 
in  the  district  appeared  and  participated, 
with  one  exception,  the  exception  being  the 
relator  Peter  lioeser.  At  this  meeting,  and  by 
the  vote  of  every  qualified  voter  thereat,  the 
respondents  wore  elected  to  the  oflSces  which 
they  now  hold,  and  thereupon  accepted  and 
qualified.  The  vote,  however,  by  which  they 
were  so  elected,  was  viva  voce,  and  not  by 
ballot.  Tiie  notice  drawn  up  by  the  clerk 
of  the  board  of  school  inspectors,  and  de- 
livered to  Louis  GHrbosky,  was  not  record- 
ed by  the  clerk,  nor  was  it  or  the  return  of 
service  thereon  recorded  by  the  director  as 
required  by  section  5034.  The  notice,  with 
the  return  of  service  thereof,  was  present  at 
'the  meeting,  and  in  the  hands  of  the  chair- 
man thereof,  and  was  by  him  delivered  to 
the  director  elected  thereat,  as  required  by 
law.  The  director  pinned  it  in  the  record- 
book  of  the  district,  but  afterwards  removed 
it  therefrom,  and  handed  it  to  the  supervis- 
or of  the  township,  who  lost  it  January 
21,  1889,  the  information  in  this  cause  was 
exhibited  and  filed.  Tlie  record  presents 
three  general  questions:  (1)  May  the  relat- 
ors proceed  in  this  form,  instead  of  by  ap- 
peal to  the  township  board?  (2)  Was  the 
district  lawfully  formed?  And,  (3)  if  lawful- 
ly formed,  was  it  lawfully  organized? 

1.  We  think  the  writ  of  quo  warranto  a 
proper  remedy  under  the  facts  and  circum- 
stances of  this  case.  The  relators  attack,  not 
only  the  existence  of  the  school-district,  but 
the  right  of  the  persons  named  to  exercise 
the  otflces  of  moderator,  assessor,  and  direct- 
or. These  are  questions  which  the  township 
board  could  uot  deal  with,  being  judicial  in 
their  nature. 

2.  We  think  the  prohibition  of  the  statute 
relative  to  the  territory  which  may  be  in- 
cluded by  the  inspectors  in  the  formation  of 
a  new  district  *  refers  to  the  extent  of  the 


•This  Is  contained  in  How.  Ann.  St.  { 
which  provides  that  no  district  shall  contain  more 
than  nine  sections  of  land. 


territory,  and  was  intended  to  allow  them  to 
include  a  quantity  of  land  not  exceeding  nine 
full  sections.  The  object  of  the  statute  is  to 
allow  the  inspectors  to  embrace  within  the 
district  suflScient  land  upon  which  taxes 
may  be  laid  to  support  schools,  build  school- 
houses,  and  defray  the  ordinary  expenses, 
without  l)eing  burdensome  to  the  tax-payers; 
and  also  to  bring  the  remotest  residents  of 
the  district  within  such  proximity  to  the 
school-house  as  to  enable  their  children  to 
attend  the  school.  Now,  in  the  case  before 
us  the  eight  fractional  sections  contain  only 
2,507  acres  of  land,  and  if  another  full  sec- 
tion were  added  there  would  be  3.147  acres 
in  the  district;  while  in  a  district  composed 
of  nine  full  sections  there  would  be  5,760 
acres.  It  may  very  well  happen  that  if  the 
inspectors  must  be  confined  to  the  eight 
fractional  and  one  full  section  in  marking  the 
boundaries,  the  district  so  formed  may  not 
contain  territory  to  enable  the  district  to 
build  a  Bchool-houseor  support  a  school  with- 
out greatly  and  unjustly  overburdening  the 
tax-payers  in  thedistrict.  Upon  consideration 
of  the  whole  subject,  we  construe  the  stat- 
ute to  authorize  the  inspectors  to  include  in 
a  school-district  contiguous  territory  not  ex- 
ceeding nine  full  sections  of  land  according 
to  the  Ignited  States  survey.  We  think  the 
school-district  was  legally  laid  out  and  estab- 
lished by  the  board  of  school  inspectors. 

8.  The  provisions  of  Ixw  relative  to  the 
election  of  school-district  ofiloers  by  ballot  are 
mandatory,  and  must  be  observed.  The  re- 
spondents were  not  legally  elected  to  the 
oiKces  they  assume  to  hold  and  exercise.  It 
does  not,  however,  follow  that  they  should 
be  ousted  from  their  olfices.  There  are  no 
persons  who  claim  to  have  been  elected  to 
these  offices.  The  writ  in  this  case  is  in- 
voked, not  in  the  interest  of  any  private 
person,  but  in  the  interests  of  the  public 
and  for  public  purposes.  We  should  there- 
fore exercise  or  refuse  to  exercise  our  power 
over  the  writ  and  proceedings  in  such  man- 
ner as  shall  t>est  promote  the  public  interests. 
These  officers  were  chosen  unanimously  viva 
vooe  at  a  meeting  reffularlycalled.  They  have 
qualified  and  are  acting  as  such.  They  are 
officers  defaeto,  and  the  public  interests  re- 
quire that  they  should  not  be  disturbed. 
We  think  that  the  judgment  of  the  circuit 
court  should  be  wholly  reversed,  and  the 
writ  dismissed.  No  costs  will  be  allowed  to 
either  party.    The  other  justices  concurred. 


Buss  V.  Buss  9t  al. 

(Supreme  Court  of  Michigan.    June  14, 188B.) 
ADMtKisTKAToa  DB  BonB  NoN. 

Testatrix,  after  providing  for  the  payment  of 
debts,  gave  certuin  legacies  to  five  persons,  and, 
after  these  legacies  were  paid  in  full,  four  other 
legacies,  and  the  residue  over  to  another.  She  also 
provided  that  the  estate  should  remain  undivided, 
and  the  business  continued  for  some  years,  during 
which  time  the  estate  should  be  held  in  trust  by  the 
executor.  The  executor  filed  what  purported  to 
be  a  final  acoount,  showing  the  total  value  of 
property  after  paying  the  debts  and'  the  lliBt  flva 
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legacies.  The  account  was  allowed  as  a  final  ac- 
count, but  no  order  was  made  discharging  the  ex- 
ecutor. The  four  lesracies  had  never  been  paid. 
Held,  that  upon  the  death  of  the  executor  the  re- 
•iduary  legaiae  was  entitled  to  have  appointed  an 
administrator  de  InntU  non. 

Error  to  circuit  court,  Kent  county;  JvD- 
KiNs.  Judge. 

Tatem  &  Quinney,  for  appellant.  Wm, 
Aldrich  Tateum,  tor  appellees. 

SiiKKwooD,  C.  J.  Jan«  A.  Buss,  on  the 
25tta  of  August,  1879,  miide  her  lust  will,  (lis- 
posing  uf  all  of  her  property,  and  mttde  Da- 
vid M.  Woodward  lier  execator.  She  died 
on  the  24tli  day  uf  Septeiubar,  1884.  and  her 
will  was  admitted  to  probate  in  the  county 
of  Kent  on  the  7th  day  of  January,  1886,  and 
the  executor  named  in  the  will  was  duly  ap- 
pointed as  such,  and  entered  upon  its  execu- 
tion, after  giving  the  bond  required  by  the 
judge  of  probiile.  He  filed  an  inventory  of 
the  estate,  and  appraisers  were  duly  sippoint- 
«d,  who  returned  an  appraisnl  uf  the  esUkte, 
showing  real  estate  of  the  value  of  $14,840, 
situate  in  Grand  Kapids,  and  consisting  uf 
Itits  and  parts  of  lota,  with  water-power  and 
i>uildings  thereon,  used  fur  manufacturing 
machinery  in  connection  with  a  foundry; 
also  si.owing  personal  property  belonging  to 
the  estate  of  tlie  value  of  $4,549,  consisting 
of  tools,  ntacliinery.  etc.,  situate  on  said  lots. 
The  inventory,  with  the  appraisal,  was  duly 
tUt-d,  and  coniiuissionei-s  to  adjust  ckiims 
against  the  estate  were  duly  appointed,  who 
lutide  return  of  the  indebtedness  allowed  by 
them  on  the  3d  day  of  Xuveraber,  1886,  to 
the  amount  of  $5.12.  There  was  a  mortgage 
upon  the  property,  upon  which  there  was 
owing  by  the  deceased  at  the  tinie  of  her 
deatli  about  $5,000.  On  the  13th  day  of  No- 
vembei-,  1886.  the  executor  filed  what  pur- 
ported to  be  his  final  account,  from  which  it 
appears  tliat  the  tutitl  value  of  the  real  and 
personal  property,  after  the  payment  of  all 
debts  and  expenses,  and  after  the  payment  of 
the  fii-st  five  legacies  named  in  the  will, 
<which  amounted  to  $1,003)  was  $19,389. 
There  were  four  other  legatees  UHmed  in  the 
will,  who  were  to  receive  une-fourth  of  the 
pro|)erty  after  the  payment  uf  the  debts  and 
expenses,  and  after  the  first-mentioned  five 
legatees  had  received  payment  in  full  of  their 
legacies,  and  who  claim  never  to  have  re- 
ceived their  legacies,  or  any  part  thereof. 
The  will  further  provided  that,  after  the  pay- 
ment of  the  foregoing  nine  legacies,  that 
Hattie  S.  Buss  should  receive  the  remainder 
of  the  estate  of  the  testatrix.  The  will  also 
provides  that  the  property  of  the  estate  should 
remain  undivided,  and  the  business  in  which 
it  was  then  used  might  be  continued  by  her 
Iiusband  and  her  sons  without  payment  of 
rent  or  otherwise,  until  the  1st  day  of  Janu- 
ary, 1885,  and  that  her  executor  should  liold 
ber  property  in  trust  until  that  date,  when 
such  trust  should  terminate.  It  was  under 
such  circumstiinces  that  the  said  account  of 
the  executor  was  file<t  and  asked  to  be  al- 
iowed.  A  day  was  sit  for  the  hearing,  and 
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proper  notice  given  thereof,  at  which  time, 
no  one  appearing  to  object,  the  judge  of  pro- 
bate allowed  said  account  as  tlie  final  ac- 
count of  the  executor,  but  the  decree  con- 
tains no  order  discharging  the  executoi. 
This  decree  was  mude  on  the  13th  day  of  De- 
cemlier,  1886.  The  execator  died  on  the  23d 
day  of  October,  1887.  The  residuary  legatee, 
Hattie  S.  Buss,  on  the  Slst  day  of  October, 
1887,  filed  her  petition,  alleging  thitt  said  es- 
tate has  not  bieen  fuUy  administered;  that 
both  real  and  personal  estate  remains  to  be 
administered,  and  prays  fur  the  appointment 
of  an  Ndministrator  to  complete  the  adminis- 
tration of  the  same.  A  hearing  was  duly 
Iia.1  upon  said  petition  before  the  judge  of 
probate,  who  entered  a  decree  dismissing  the 
petition  on  the  ground  that  said  estate  had 
already  been  duly  administered.  The  peti- 
tioner took  an  appeal  from  the  decree  to  the 
circuit  court  for  the  county  of  Kent,  where 
a  rehearing  was  had,  and  a  like  judgment 
was  entered  as  that  made  by  the  probate 
judge.  Petitioner  now  brings  the  case  to  this 
court  by  writ  of  error. 

Tlie  account  and  proceedings  on  the  ac- 
counting show  that  the  debts  are  not  all  (>aid, 
and  that  the  legacies  are  not  all  paid,  and 
therefore  the  administration  of  the  estate  was 
not  fully  completed.  It  nowhere  appears  to 
have  been  adjudicated  whether  there  was  any 
estate  left  for  the  residuary  legatee,  and  this 
amount,  if  any.  could  not  be  known  until 
the  estate  wiis  fully  administered,  and  the 
debts  and  the  other  legatees  were  all  paid. 
The  petitioner  has  a  right  to  have  this  done. 
She  does  not  seek  by  her  petition  to  reopen 
the  account  of  the  executor  already  settled 
and  adjudicated,  but  asks  that  she  may  have 
the  aid  of  an  administrator  in  her  endeavors 
to  ascertain  her  interests,  and  the  extent 
thereof,  under  the  will;  and  this  is  a  right  of 
which  no  legatee  can  be  deprived.  Neither 
the  decree  of  the  probate  court  nor  the  oi^er 
of  the  circuit  court  finds  that  the  estate  has 
been  fully  administered,  nor  tliat  the  legacies 
have  all  been  ascertained  or  paid.  That  of 
the  probate  court  is  to  the  effect  that  the 
account  is  correct.  No  order  will  be  regard- 
ed as  finally  disposing  of  the  duties  for  an  ad- 
uiini^tratur  in  tlie  settlement  of  an  estate  if 
the  probate  reconlsshow  property  undisposed 
of  belonging  to  the  estate,  and  debts  or  lega- 
cies remaining  unpaid.  An  estate  cannot  be 
held  to  be  fully  settled,  and  the  executor's 
or  administrator's  duties  as  such  closed,  un- 
til he  has  paid  the  debts  of  the  estate  and 
the  legiicies  provided  for  in  the  will,  and  tiled 
witli  the  judge  of  probate,  in  some  form,  evi- 
dence of  these  facts.  We  think  the  probate 
court  should  have  granted  the  prayer  of  the 
petitioner  under  the  showing  she  m.-tde  in 
this  case,  and  that  the  circuit  court  siiould 
have  so  held,  aud  the  action  taken  in  both  of 
said  courts  dismissing  her  petition  must  be 
set  aside,  and  the  prayer  contained  therein 
must  be  gmnted,  and  that  the  circuit  court 
will  enter  an  order  accordingly,  and  certify 
the  same  to  the  prubate  court,  and  uetitiOAer 
gtized  by "GOOgTe 
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will  be  allowed  to  recover  her  costs  in  this 
court  and  at  the  circuit  against  the  respond- 
ents.    The  other  justices  concurred. 


Davis  v.  Hammond  et  al. 

(Supreme  Court  of  Michigan.     June  7,  1889.) 

Contracts— Interpretation— Evidence — Is- 

gTRUCTIONS. 

1.  Persons  daimine  to  own  letters  patent  as- 
si(!:ned  them  to  defendant  in  consideration  of  a  cer- 
tain sum  paid,  and  of  defendant's  agreement  to  pay 
a  further  specified  sum  in  case  be  established  the 
validity  of  the  patent  in  a  suit  previously  brought 
by  him,  as  licensee  of  the  patent,  for  infringement 
against  third  persons,  or  in  case  he  settled  such 
suit  without  proceeding  to  final  decree  therein, 
and  the  assignors  agreed  to  aid  him  in  sucb.sult, 
but  the  agreement  contained  no  warranty  of  title. 
Held  that,  on  a  settlement  of  the  suit  by  defend- 
ant without  proceeding  to  trial,  the  assignors  be- 
ing ready  and  willing  to  aid  him  in  the  suit,  he  was 
liable  on  his  agreement,  even  though  his  title  was 
BO  defective  that  he  could  not  have  maintained  the 
suit. 

8.  It  appeared  in  an  action  on  such  contract  that 
the  suit  brought  by  defendant  was  discontinued 
without  notice  to  the  assignors,  and  eight  months 
thereafter  another  suit  brought  by  the  assignors 
to  remove  an  alleged  defect  in  the  title  to  the  pat- 
ent, of  whioh  suit  defendant  had  the  management, 
was  dismissed  by  stipulation,  without  costs,  and 
defendant,  who  continued  In  business,  using  the 
patent,  thereafter  took  no  further  steps  against 
the  deiendants  in  either  suit.  Defendant  told  one 
witness  that  he  had  settled  the  suit  brought  by 
him  "satisfactorily, "  and  other  witnesses  testified 
that  be  said  that  it  was  settled.  Another  witness 
testified  that  defendant  told  one  of  the  assignors 
that  he  had  compromised  the  suit,  and  would  set- 
tle the  contract.  Held,  that  the  jury  were  war- 
ranted in  flndinff  that  there  was  a  settlement  of 
the  suit  brought  oy  defendant. 

3.  There  being  no  dispute  as  to  the  contract,  it 
was  proper  to  submit  the  case  to  the  jury  solely  on 
the  question  of  the  settlement  of  the  suit,  under 
instructions  that  the  fact  t^at  the  records  showed 
that  the  suit  was  discontinued  for  want  of  prose- 
cution did  not  indicate  either  that  there  was  or  was 
not  a  settlement,  and  that  the  burden  of  proof  K 
show  such  a  settlement  was  on  plaintiff. 

Campbell  and  Champun,  JJ.,  dissenting. 

Error  to  circuit  court,  Wayne  county; 
George  Gartner,  Judge. 

Action  for  breach  of  contract  by  David  W. 
Davis  against  Ellen  Hammond  and  (Jeorge 
H.  Hammond,  administrators  of  George  H. 
Hammond,  deceased.  Verdict  and  judgment 
for  plaintitf,  and  defendants  bring  error. 

Sumner  Collins,  (Ashley  Pond  and  George 
H.  Lathrop,  of  counsel,)  for  appellants. 
Corliss,  Andrtis  it  Letts,  {John  B.  Corliss 
and  Alfred  Russell,  of  counsel,)  fur  appellee. 

Morse,  J.  June  16.  1868.  William  Davis 
obtained  letters  patent  of  the  United  States 
for  improvements  in  apparatus  for  preserv- 
ing meats,  fruits,  etc.,  and  on  June  22,  same 
year,  caused  tlie  same  to  l>e  assigned  to  him- 
self, Samufl  H.  and  David  W.  Davis,  to 
wliom  the  patent  was  reissued  Septeml)er  15, 
1868.  Subsequently  the  interest  of  Williiim 
Davis  became  vest<ed  in  Thomas  B.  Bayl,  a 
brother-in-law  of  Samuel  H.  and  David  W. 
Davis.  On  July  1. 1869,  Samuel  H.  and  Da- 
vid W.  Davis  and  Rayl  licensed  George  H. 
Hammond  and  Caleb  Ives  to  use  the  iuveii- 


jtioii  covered  by  the  patent  for  transporting 
,  fruits  and  other  perishable  articles  iu  refri;;- 
erator  cars,  the  license  fee  being  une-sixtliof 
th  ■  profits.  March  8,  1872,  this  licens  •  w.is 
enlarged  so  as  to  permit  Hammond  &  Ives  to 
rellcense  oilier  persons  to  run  Vheir  refrig- 
erator cars.  Some  time  before  Septemlier, 
1880,  Samuel  H.  Davis,  Thomas  B.  Kayl. 
and  John  B.  Corliss,  as  assignee  in  bank- 
ruptcy of  David  W.  Davis,  filed  a  bill  in  eq- 
uity in  the  superior  court  of  Detroit  against 
Ilimimond  and  the  banlcruptcy  assignees  of 
Ives,  praying  for  an  account.  On  the  27th  of 
August,  1880,  G'  orge  H.  Hammond,  in  his 
own  name,  and  in  the  name  of  his  licensors, 
began  suit  in  the  circuit  court  of  the  United 
States  for  the  district  of  Massachusetts 
Hgainst  Francis  Jewett  &  Co.,  of  Boston,  for 
damages  for  infringement.  Both  this  suit 
and  the  superior  court  suit  were  pending 
September  18, 1880.  On  September  18. 1880, 
Samuel  H.  Davis  and  Thomas  B.  Bay],  in 
consideration  of  $4,000.  as  therein  expressed, 
executed  an  assignment  to  George  H.  Ham- 
mond of  the  patent  referred  to,  which  recited 
"that  at  the  execution  and  delivery  of  this 
instrument  they  [the  grantors]  are  the  law- 
ful owners  and  holders  of  said  invention,  as 
secured  by  said  letters  patent,  and  of  every 
interest  and  right  therein  except  such  licenses 
as  have  been  given  for  the  use  thereof  for 
statiunHiy  boxes  not  used  for  transportation, 
and  such  rights  as  have  been  granted  to 
Hammond  &  Ives  as  hereinabove  stated,  and 
that  they  have  good  right  and  authority  to 
make  such  conveyance."  On  the  same  day, 
September  18,  1^0.  the  suit  in  the  superior 
court  of  Detroit  was  discontinued  by  stipu- 
lation, and  a  contract  entered  into  between 
George  H.  Hammond  of  the  first  part,  and 
David  W.  Davis,  Thomas  B.  Rayl,  and  Sam- 
uel H.  Davis  of  the  second  part.  This  con- 
tract related  to  the  suit  tlien  pending  in  the 
circuit  court  of  the  United  States  for  the 
district  of  Massachusetts,  known  in  the  rec- 
ord as  tlie'Mioston  suit,"  and  re<-itKl  ttiat 
George  H.  Hammond  was  then  the  owner  of 
the  letters  patent,  and  also  the  possessor  of 
the  riglit  to  recover  damages  for  an  infringe- 
ment of  the  said  lettei-s  patent  at  any  time 
before  the  same  were  assigned  to  Hammond, 
and  the  commencement  of  the  "Boston  suit." 
It  contained  the  following  agreements: 
"Now,  in  case  it  shall  be  decreed  by  said 
circuit  court,  that  the  said  letters  patent,  so 
granted  on  the  16th  day  of  June,  1868,  and 
reissued  on  the  15th  day  of  September.  Iii68, 
as  above  set  forth,  are  valid,  then,  upon  said 
final  decree  being  rendered  in  said  circuit 
court  sustaining  the  validity  of  said  patent 
upon  the  third  and  fourth  claims  thereunder, 
and  without  reference  to  exceptions  or  appeal 
to  or  from  the  decree  or  judgment  of  said 
court  to  the  supreme  court  of  tiie  United 
States,  or  in  case  said  first  parly  shall  make 
a  settlement  of  the  niattera  in  said  suit  witli- 
out  proceeding  to  final  decree,  the  said  |)arty 
of  tlie  first  part  sliall  pay  to  the  parties  of  the 
second  part,  their  executorp,  adibinislratois. 
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or  assigns,  the  full  sum  of  $10,000  for  the 
use  and  benefit  of  themselves,  or  their  repre- 
sentatives or  assigns.  It  is  further  agi-eed 
that  the  parties  of  the  second  part  shall  ren- 
der all  service  in  their  power  to  secure  and 
furnish  such  testimony  as  mny  be  necessary 
to  establish  the  rights  and  claims  of  said 
party  of  the  first  part,  in  suit  pending  or  to 
be  brought,  and  without  compensation  except 
for  necessary  expenses  incurred  by  them  in 
this  behalf." 

The  plaintiff  sues  upon  this  contract,  rep- 
resenting hiirself  and  the  interests  of  Sam- 
uel H.  Davis  and  Kayl  which  he  has  acquired 
by  assignment.  The  suit  is  brought  against 
the  defendants  as  administrators  of  George 
H.  Hammond,  now  deceiised.  The  suit  is 
brought  and  was  tried  in  the  circuit  court 
for  the  county  of  Wayne  upon  the  theory 
that  the  consideration  of  Hammond's  prom- 
ise in  said  agreement  was  the  discontinu- 
ance of  the  suit  in  the  superior  cou  rt,  and 
the  settlement  of  all  claims  and  demands 
against  Hammond,  and  the  firms  with  which 
he  was  connected,  and  also  the  further  con- 
sideration that  Kayl  and  the  Davises  would 
render  all  service  In  their  power  to  secure 
and  furnish  such  testimony  as  might  be  nee 
essary  to  establish  the  riglits  and  claims  of 
Hammond  to  the  letters  patent,  and  the  dam- 
ages for  infringement  thereof  in  said  "Bos- 
ton suit;"  that  the  Davises  and  Ray!  per- 
formed their  part  of  the  agieemf-nt  in  every 
respect,  and  thereby  Hammond  received  the 
full  benefit  of  the  consideration  upon  which 
his  promise  was  based;  that  Hammond  set- 
tled the  "Boston  suit,"  and  then  permitted 
it  to  be  dismissed  for  want  of  prosecution, 
whereby,  under  his  said  promise  and  agree- 
ment, he  became  liable  to  the  plaintiff  and 
his  assignors  for  the  full  sum  of  $10,000, 
which  he  refused  to  pay. 

The  question  whether  or  not  the  Boston 
suit  was  settled  by  Hammond  was  si)ecially 
submitted  to  the  jury,  who  found  that  it  wa.4, 
and  brought  in  a  general  \enlict  against  the 
defendants  for  the  sum  of  914,2S3.85,  that 
being  the  amount  of  $10,000,  with  interest 
from  the  date  of  the  agreement. 

It  is  claimed  that  the  court  below  erred  in 
confining  the  examination  of  the  case  by  the 
jury  to  the  question  whether  or  not  the  "Bos- 
ton suit"  was  settled.  The  contract  seems 
plain  enough.  The  Davises  and  Rayl  had, 
on  the  18th  day  of  September,  1880,  assigned 
all  their  interest  in  the  letters  patent  to 
Hammond,  and  discontinued  their  suit 
against  him,  and  acknowledged  settlement 
for  all  claims  and  demands  against  him  or 
any  of  the  firms  with  which  he  was  connect- 
ed. He  paid  them  84,000,  and  was  to  fur- 
ther pay  them  for  his  assignment  and  sur- 
render of  their  claims  as  follows:  In  case  he 
succeeded  in  establishing  the  validity  of  the 
letters  patent,  the  sum  of  $10,000,  or,  in  case 
that  he  made  a  settlement  of  the  matters  in 
suit  without  proceeding  to  final  decree,  the 
same  sum;  and,  in  case  he  recovered  any 
damages,  he  was  to  pay  one-sixth  of  the  net 


amount  of  such  recovery.  The  Davises  and 
Bayl  were  therefore  deeply  interested  in  the 
outcome  of  the  "Boston  suit,"  and  it  is  evi- 
dent that  they  intende:!  by  this  agreem-nt  to 
receive  at  least  $10,000  more  for  their  inter- 
est in  the  letters  patent  and  their  claims 
against  Hammond.  They  therefore  provid- 
ed against  any  compromise  or  settlement  be- 
tween Hammond  and  the  defendants  in  the 
Boston  suit  that  might  stop  short  of  a  decree 
sustaining  the  validity  of  their  letters  pat- 
ent. In  either  event  of  such  decree  or  a  set- 
tlement without  such  a  decree  they  were  en- 
titled by  the  agreement  to  $10,000.  The 
consideration  of  this  agreement  was  the  re- 
linquishment of  their  claims  against  Ham- 
mond and  their  assignment  to  him  of  their 
interest  in  the  patent,  and  their  promise  to 
aid  him  in  the  establisliment  of  his  claims 
in  the  "Boston  suit."  The  testimony  shows 
beyond  question  that  they  were  willing  and 
ready  to  perform  this  promise,  and  therefore 
the  consideration  was  complete. 

it  is  contended  by  the  counsel  for  the  de- 
fendant that  the  true  meaning  of  t|ie  con- 
tract is  that  Hammond  should  make  a  set- 
tlement in  a  suit  which  he  could  have  prose- 
cuted to  a  final  decree  upon  the  merits,  and 
that,  under  the  facts  shown  in  reference  to 
the  title  of  the  patent,  for  the  infringement 
of  which  the  Boston  suit  was  brought,  such 
suit  could  not  have  been  successfully  prose- 
cuted by  Hammond,  and  he  could  have  vol- 
nntarily  dismissed  it  without  making  himself 
liable  to  the  payment  of  the  $10,000.  They 
requested,  on  behalf  of  the  defendants  in  the 
court  below,  that  a  verdict  be  directed  against 
the  plaintifF  for  this  reason. 

We  do  not  agree  with  this  contention.  By 
the  agreement  a  settlement  of  the  case  by 
Hammond,  without  going  to  trial,  no  matter 
what  the  condition  of  his  title  was,  fixed  his 
liability  to  pay.  The  contract  on  his  part 
was  to  pay  the  Davises  and  Rayl  a  certain  sum 
of  money  in  either  one  of  two  contingencies, 
—the  estalilishment  of  his  right  to  recover 
for  the  infringement  in  the  Boston  suit  by 
final  decree,  or  a  settlement  of  the  matters 
in  controversy  by  iiim  without  suit.  It  may 
be  that  the  condition  of  his  title  was  such,  as 
received  from  the  Davises  and  Rayl,  that  he 
might  have  voluntarily  discontinued  his  suit, 
or  submitted  to  such  discontinuance  on  mo- 
tion of  the  defendants  in  that  suit;  but  if  he 
settled  the  suit,  and  then  submitted  after- 
wards to  the  discontinuance,  be  was  liable 
under  this  agp-eement.  There  is  not  found 
anywhere  in  the  record  any  warranty  of  title 
to  Hammond  beyond  the  promise  to  furnish 
all  the  evidence  in  their  power  necessary  to 
establish  the  rights  and  claims  of  Hammond 
against  the  defendants  in  the  Boston  suit, 
and  in  suits  to  be  brought. 

The  defendants  claim  that  the  title  to  the 
patent  was  so  defective  that  Hammond  could 
not  maintain  to  a  successful  termination  the 
suit  against  the  Boston  parties,  and  this  claim 
is  based  on  the  following  facts:  October  14, 
1877,  David  W.  Davis  assigned  to  Minna  Al- 
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fern,  of  the  citj  of  Alpena,  Mich.,  an  undi- 
Tided  half  of  another  patent,  and  his  undi- 
vided third  interest  in  the  letters  patent  in- 
volved in  this  case,  and  assigned  to  Ham- 
Bond  as  heretofore  noted.  She  transferred 
ker  interest  to  Isbell  &  Merrill  of  Detroit. 
As  the  assignment  was  first  made  it  was  not 
Bmited;  each  party  had  a  duplicate  of  the 
siime,  but  soon  tliereafter  a  supplemental 
•ontract  was  made  confining  the  sale  in  said 
assignment  to  "Alpena,  Alpena  county, 
Michigan."  This  contract,  Davis  claims, 
was  also  executed  in  duplicnte,  <ind  to  be  at- 
tached to  the  original  assignments.  He  at- 
taclied  it  to  his  copy,  but  Mrs.  Alpern  iliU 
not  annex  it  to  her  duplicate.  She  ha<)  lier 
eopy  of  assignment  recorded  in  the  patent- 
office  March  22,  1879,  bnt  did  not  record  her 
duplicate  of  the  supplemental  agreement 
Mmitingsaid  assignment.  The  assignnicnt 
to  label)  &  Merrill  was  made  in  November, 
1880.  and  was  general,  and  unlimited  as  to 
territory.  March  26,  1881,  the  Davises, 
Bayl,  and  Hammond  filed  their  bill  of  com- 
plaint in  the  circuit  court  for  the  county  of 
Wayne,  in  chancery,  against  Minna  Alpern 
»nd  Isbell  &  Merrill,  claiming  that  the  trans- 
fer to  Minna  Alpern  was,  by  the  agreement 
and  understanding  between  her  and  David 
W.  Davis,  ciiniined  to  her  own  use  exclus- 
ively, and  included  only  the  sale  of  the  terri- 
tory within  the  city  of  Al{)ena,  Mich.,  and 
that  the  tint  assignment  was  dniwn  as  a 
general  assignment  by  the  mutual  mistake 
of  the  parties,  which  was  afterwai-ds  correct- 
ed by  the  supplemental  agreement;  that 
Minna  Alpern,  at  the  time  of  these  assign- 
ments, was  a  married  woman,  and  nil  the 
negotiations  for  tlie  sale  to  her  by  Davis, 
»nd  lor  the  sale  from  her  to  Isbell  &  Merrill, 
were  conducted  by  her  husband,  Casper  Al- 
pern, who  signed  said  agreement  in  her 
name,  and  that  he  had  full  power  an  J  author- 
ity to  thus  act  for  her  in  both  instances.  The 
bill  also  averred  that  Isbell  A  Merrill  had  full 
knowledge  of  all  the  fiicts  concerning  the  as- 
Mgnmentand  supplemental  contract  betwetm 
ker  and  Davis  before  and  at  the  time  of  the 
assignment  to  them,  for  which  they  paid 
nothing,  as  it  was  considered  of  no  value. 
The  bill  prayed  for  the  reformation  of  the  as- 
signments confining  them  to  Alpena  county, 
and  an  injunction  agiiinst  any  transfer  or  »s- 
•ignment  by  the  del'endants  of  their  apparent 
legal  interest  in  the  patents.  This  bill  was 
»upported  by  the  atiSdavit  of  Casper  Alpern, 
tbe  husband  of  Minna,  and  a  temporary  in- 
junction was  granted  as  prayed  in  the  bill. 
The  Davises  and  Rayl  were  ready  to  furnish 
the  testimony  to  conduct  this  suit  to  a  suc- 
•essful  termination  as  well  as  the  Boston 
suit,  but  Hammond,  for  some  reason,  failed 
to  prosecute  either.  March  8, 1882,  the  fol- 
lowing order  was  entered  in  the  Boston  suit: 
"On  motion  of  defendants  the  complainants, 
by  tbeir  counsel,  being  present  and  object- 
ing, this  cause  is  dismissed  for  want  of  pros- 
ecution, with  costs  taxed  at ."   There 

was  evidence  tending  to  show,  principally  by 


tlie  declarations  of  Hammond,  that  the  mat- 
ter was  settled  before  this  order  was  made. 
The  jury  found  this  to  be  so,  and  we  are  not 
disposed  to  hold  that  there  were  not  suflBcient 
evidence  and  circumstances  in  the  case  to 
warrant  such  finding. 

It  is  claimed  by  counsel  for  the  defendant 
that  the  counsel  for  the  defendants  in  the 
Boston  suit  became  aware  of  this  defect  in 
the  title  of  Hammond;  that  this  assignment 
of  Davis'  interest  to  Minna  Alpern  was  a 
perfect  defense  to  Hammond's  claim  in  that 
suit.  If  this  be  conceded,  still,  if  Hammond 
settled  the  suit  with  them,  he  is  liable  under 
his  cim  tract. 

It  is  further  claimed  that  there  was  no  evi- 
denre  of  such  settlement  snlUcient  to  be  sub- 
mitted to  the  jury.  We  tliink  difFerently. 
The  record  shows  that  the  Boston  suit  was 
dropped,  or  settled,  as  the  case  may  be,  by 
Hammond  without  any  consultation  witli 
Davis,  or  any  notice  to  him.  It  was  con- 
cealed from  him  until  ha  learned  it  from 
otiier  parties.  The  testimony  also  tends  to 
show  that  Haitimond  had  the  control  and 
management  of  the  suit  against  Alpern  and 
Isbell  k  Merrill,  and  that  said  cause  was  set- 
tled and  dismissed  by  stipulation,  without 
costs,  December  8,  1882,  just  eiglit  months 
after  the  discontinuance  of  the  Boston  suit. 
Hammond  and  his  successors  have  been  con- 
ducting the  business  ever  since  of  using  this 
patent,  and  took  no  steps  afterwards  agains( 
the  defendants  to.  these  suits.  Hammond 
told  one  witness  that  he  had  settled  the  Bus- 
ton  suit,  and  settled  it  satiriactorily.  Several 
others  testified  to  his  saying  that  it  was  set- 
tled, but  that  was  all  he  said.  Tlie  testi- 
mony of  these  last  witnesses  have  but  little 
weight  standing  alone,  as  he  might  make 
such  a  remark  if  be  had  voluntarily  aban- 
doned the  suit,  or  been  foroed  to  do  so;  but, 
taken  in  connection  with  the  testimony  that 
he  said  it  was  settled  8atislaclorily,and  alsu 
the  evidence  of  another  witness  that  Ham- 
mond s:iid  to  Samuel  H.  Davis  that  be  had 
compromised  "the  suit,  and  that  be  would 
make  tlie  $10,000  contract  or  note"  satisfac- 
tory with  him  anU  Bayl,  "but  be  didn't  care 
to  have  D.  W.  insult  him  any  more  about 
this  thing  at  his  oliice,"  it  bad  a  tendency  to 
support  the  claim  tliat  the  suit  had  been  set- 
tled by  Hammond  to  his  satisfaction.  Tlie 
testimony  of  these  witnesses,  the  plaintiff, 
under  the  statute,  being  precluded  from  tes- 
tifying in  relation  to  what  Hammond  s^tid 
about  it,  and  the  circumstances  of  the  dis- 
continuance of  these  suits,  with  the  full 
benefit  of  these  letters  patent  left  In  the 
hands  and  enjoyment  of  Hammond,  were 
sufficient  to  warrant  the  jury  in  finding  that 
there  was  a  settlement  of  the  Boston  suit. 
It  certainly  was  the  duty  of  Hammond  tn 
push  his  suit  against  the  Boston  parties  to 
decree  or  defeat,  or,  if  be  was  satisfied  tie 
could  not  success  fully  maintain  his  suit  t>e- 
cause  of  the  fault  of  Davis  in  not  conveying 
to  him  a  perfect  title,  it  was  his  duty  to 
acquaint  Davis  of  this  factvaud  to  renwliato 
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this  agreement  with  him  becaase  of  such  de- 
fective title.  He  could  not.  witiiout  any 
complaint  or  notice  to  Davis,  settle  the  mat- 
ter with  tlie  Boston  parties,  "compromise" 
the  matter  with  them  "satisfactorily"  to 
liimself,  aitd  then,  after  he  had  accomplished 
the  purpose  of  his  snit,  say  to  Davis,  in  ef- 
fect: "It  is  true  I  have  settled  this  suit  to 
my  satisfaction,  but  I  am  not  obliged  to 
perform  my  agreement  with  yon,  because  I 
did  not  obtain  a  perfect  title  from  you." 

The  court  wna  right  in  submitting  the 
case  solely  upon  tlie  question  of  spttiement. 
Tliere  was  no  dispute  about  any  otlivr  mate- 
rial  fact.  This  question  whs  fairly  submit- 
ted. The  jury  were  told  that  the  Boston 
suit,  ns  appeaieil  by  the  court  records,  was 
dropped  or  diwontinued  for  want  of  prosecu- 
tion. That  this  did  not  indicate  a  settle- 
ment, nor  did  it  indicate  that  there  was  not 
»  settlement,  it  merely  indicated  tttat  the 
suit  was  dropped.  That  the  burden  of  proof 
was  upon  the  pliiintifl,  and  he  most  show, 
by  a  preponderance  at  testimony,  that  the 
suit  was  settled  before  he  could  recover. 

From  the  whole  record  I  am  satisfied  that 
the  suit  in  Boston  was  not  discontinued  or 
allowed  to  be  dismissed  because  of  any  fault 
or  imperfection  in  the  titleconveyed  to  Ham- 
mond, but  for  the  reason  that  Hammond  had 
made  a  satisfactory  compromise  with  the  de- 
fendants Swift  and  Jewett  in  that  suit. 
Their  testimony,  for  some  reason,  was  not 
talten  in  this  cause,  but  enough  appears  to 
show  tliat  since  the  discontinuance  of  the 
suit  there  has  been  no  conflict  between 
them  and  Hammond,  or  those  succeeding  to 
his  rights.  The  title  held  by  Isbell  &  Mer- 
rill does  not  trouble  any  more  after  the  suit 
against  tliem  and  Mrs.  Alpern  is  "settled 
and  dismissed  by  stipulation. "  It  would  ap- 
pear from  all  the  facta  and  circumstances  in 
the  case  that  the  full  benehts  of  this  patent 
have  been  enjoyed  by  Hammond  since  the 
setUement  was  niiide,  and  under  my  view  of 
the  case  the  910,000  was  riglilly  adjudged  to 
Davis,  as  there  were  no  errors  in  the  admis- 
sion or  rejection  of  testimony.  The  judg- 
ment is  altirraed,  with  costs. 

SiiKKWOou,  G.  J.,  and  Lono,  J.,  con- 
curred. 

Campbell,  J.,  {dissenting.)  As  the  ar- 
gument in  this  Ciise  took  a  rather  wider 
range  than  was  authorized  by  the  record,  it 
is  necessary  to  refer  to  the  precise  character 
of  the  controversy,  as  laid  before  us  by  the 
only  means  of  information  we  legally  possess. 
Tlie  suit  in  which  plaintifF  prevailed  below 
was  for  the  allied  breach  of  a  contract 
whereby  the  late  George  H.  Hammond 
bound  himself  in  a  ceitain  contingency  to 
pay  the  assignors  of  plaintiff  1^10,000,  and 
certain  other  possible  profits.  The  declant- 
tion  contains  two  counts,  which  differ  from 
each  other  in  no  important  respect,  except 
tliat  the  first  declares  for  a  breach  arising  out 
of  the  discontinuance  of  a  suit  in  Buslon, 


and  the  other  for  a  settlement  of  the  sam* 
suit  before  discontinuance.  These  are  tlw 
breaches  alleged,  and  no  other.  The  con- 
tract, dated  .September  18.  1880,  which  was 
set  forth  Iq  its  exact  words  in  the  declara. 
tion  in  which  Hammond  was  party  of  tiM 
Arst  part,  and  David  W.  Davis,  Thomas  B. 
Kayl,  and  Samuel  H.  Davis  were  parties  of 
the  second  part,  recites  that  Hammond  waa 
assignee  and  owner  of  a  certain  patent  right, 
which  was  issued  by  the  United  States  tm 
William  W.  Davis,  Samuel  H.  Davis,  an4 
David  W.  Davis,  and  was  also  assi<;Bee  «f 
the  right  to  recover  for  diimnges  previous  ta 
the  assignment  of  the  patent  to  him,  ant 
that  he  had  begun  a  stdt  in  equity  in  tb« 
United  States  court  in  Massachusetts  to  r»- 
cover  damages  for  infringement,  and  to  es- 
tablish the  validity  of  the  patent,  and  bad 
employed  counsel  for  the  purpose,  and  pro- 
posed and  intended  to  have  said  action  prose- 
cuted with  all  reasonable  speed  and  dispatch. 
The  contract  then  proceeded  in  thib  waj^ 
"Now,  in  case  it  shall  be  decreed  by  said  div 
cuit  court  that  the  said  letters  patent,  a* 
granted  on  the  16th  day  of  June,  1868,  an4 
reissued  on  the  I5th  day  of  September,  1868, 
as  above  set  forth,  are  valid,  then,  upon  such 
final  decree  lieing  rendered  in  said  circuit 
court  sustaining  the  validity  of  said  patent 
upon  tlie  third  and  fourth  claims  thereunder, 
and  witliout  reference  to  exceptions  or  ap- 
peal to  or  from  the  decree  or  judgment  of 
said  court  to  the  supreme  oourt  of  the  United 
States,  or  in  case  said  first  party  shall  male* 
a  settlement  of  the  matters  in  said  suit  with- 
out proceeding  to  fln;d  decree,  tlie  said  partgr 
of  the  first  part  shall  pay  to  the  parties  of  the 
second  part,  tht-ir  executors,  administrators, 
or  assigns,  the  full  sum  of  ten  thousand  dol- 
lars for  the  use  and  benefit  of  themselves  «r 
their  representatives  or  assigns.  It  is  fur- 
ther agreed  that  the  parties  of  the  second 
part  shall  render  all  service  in  their  power  to 
secure  and  furnish  such  testimony  as  may  be 
necessary  to  establuib  the  rights  and  claima 
of  said  party  of  the  first  part  in  suits  pend- 
ing or  to  be  brought,  and  without  compensa- 
tion except  for  necessary  expenses  incurred 
by  them  in  this  behalf.  And  said  Hammond 
further  agrees  that  from  the  amount  so  re- 
covered by  him  for  damages  in  said  suit 
shall  l>e  paid  all  the  expenses  and  costs  Gt 
such  suit  for  the  recovery  of  damages,  in- 
cluding counsel  fees  and  all  expenses  of  liti- 
gation, and,  after  such  deduction  of  costa 
and  expenses,  the  said  Hammond  shall  par 
to  the  parties  of  the  second  part  one-sixth  oif 
the  net  amount  of  the  recovery,  so  far  as  the 
recovery  is  for  damages  on  ^count  of  tiie 
use  of  said  invention  for  the  purpose  o( 
transportation."  I'laintiff  is  averred  to  be 
assignee  of  this  contract,  whiih  is  not  dis- 
puted. After  averring  i-eadiness  to  furnish 
testimony,  as  agreed,  the  breach  alleged 
against  Hammond  is  that  he  "willfully  and 
carelessly  neglected  and  refused  to  prosecute 
said  suit  in  equity  with  all  reasonable  speed 
and  dispatch,  and  hath  hithert^  wUolJ 
■igitizcd  by' 
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lected  and  refused,  and  atill  does  neglect  and 
refuse,  to  prosecute  said  suit,  although  often 
requested  so  to  do,  but,  on  the  contrary 
thereof,  he,  the  said  defendant,  hath  allowed 
said  suit  to  be  dismissed  for  want  of  prosecu- 
tion." Tlie  second  count  sets  up  the  same 
breach,  but  states  in  addition  th«t  the  said 
George  II.  Hammond  liad,  in  fact,  before 
said  suit  was  dismissed,  made  a  settlement  of 
the  matters  in  said  suit. 

Upon  the  trial  it  appeared  that,  as  a  part 
of  the  transaction,  and  on  the  same  day  tlie 
agreement  sued  on  was  dated,  an  assignment 
WHS  made  by  Samuel  H.  Davis  and  Thomas 
B.  Rayl,  whereby  they  assigned  to  Hammond 
the  entire  patent  interest,  and  the  right  to 
collect  damages  for  all  previous  infringe- 
ments, and  covenanted  and  agreed  "tliat  at 
the  execution  and  delivery  of  this  instru- 
ment they  are  lawful  owners  and  holders  of 
said  invention,  as  secured  by  said  letters 
patent,  and  of  every  interest  and  right  there- 
in except  such  licenses  as  have  been  given 
for  the  use  thereof  for  stationary  boxes  not 
used  for  transportaition,  and  such  rights  as 
have  been  granted  to  said  Hammond  and 
Ives  as  hereinbefore  stated,  and  that  they 
have  good  right  and  authority  to  make  such 
conveyance."  It  appears,  therefore,  that 
the  whole  arrangemeut  was  tliat,  in  consid- 
eration that  Hammond  received  from  the 
platntifT's  assignors  an  absolute  and  com- 
plete legal  title  to  the  patent  in  question, 
which  would  enable  liim  to  successfully  pro- 
ceed against  any  infringers,  if  tliis  pat«nt  it- 
self was  valid,  and  which  would  therefore 
enable  him  to  prosecute  the  Boston  suit  suc- 
cessfully against  tlie  defendants  in  it  if  the 
patent  should  not  be  ineffectual,  and,  if 
they  were  guilty,  Hammond  would  purs\ie 
that  suit  to  atermination,  and  would  pay  the 
sum  of  910.000  and  a  sliare  of  the  net  dam- 
ages if  tlie  patent  was  held  valid  in  the  cir- 
cuit court,  or  if  he  settled  the  suit  before  the 
decree  he  should  pay  the  $10,000.  The  dec- 
laration follows  this  idea  strictly,  and  charges 
a  voluntary  dismissal  of  the  suit,  and  a  set- 
tlement under  which  the  dismissal  was  had 
or  permitted.  The  charge  of  the  court  shut 
out  from  the  consideration  of  the  jury  every- 
thing but  the  one  fact  of  a  settlement  of  that 
suit,  and  would  allow  no  other  inquiry. 

It  is  only  by  disregarding  the  real  issue 
made  under  the  declaration,  as  well  as  the 
facts  on  which  there  was  no  dispute,  or  on 
which  testimony  was  rejected  by  the  circuit 
judge,  that  the  charge  and  the  rulings  below 
can  be  maintained  at  all.  The  judge  con- 
fined the  jury  to  the  second  count  of  the  dec- 
laration, and  t»]d  them  they  must  only  in- 
quire whether  there  was  "a  settlement  of  the 
Boston  suit. "  He  told  them  it  appeared  f  mm 
the  evidence  that  the  Boston  suit  was  dis- 
continued for  want  of  prosecution;  that  the 
discontinuance  only  indicated  that  the  suit 
was  dropped,  and  that  they  must  inquire 
whether  there  was  a  settlement.  The  only 
question  submitted  to  lliera  specially  was  in 
this  form — "Was  there  a  settlement  of  the 


Boston  suit?"  This  was  answered  affirma- 
tively. The  court  refused  a  series  of  charf^es 
on  facts  which  were  beyond  controversy,  to 
the  effect  that  the  undisputed  testimony 
showed  that  one-third  of  the  legal  title  of  tlie 
patent  had  previously  been  conveyed  to  one 
Minna  Alpern,  who  Ifeld  it  when  the  agree- 
ment was  made;  that  Mr.  Hammond  bad  no 
such  title  as  would  enable  him  to  prosecute 
the  Boston  suit  successfully;  that  the  consid- 
eration was  not  proved  as  alleged;  and  soma 
other  points  not  in  our  judgment  necessary 
now  to  consider.  All  of  the  testimony  intro- 
duced to  prove  a  settlement  consisted  of  vari- 
ous statements  of  Hammond  proved  by  wit- 
nesses, some  of  which  had  a  tendency  to  show 
that  he  stated  the  suit  or  matter  was  settled. 
There  was  no  testimony  having  any  tendency 
to  show  that  Hammond  admitted  that  the 
suit  WHS  discontinued  after  suchasettlument, 
or  in  consequence  of  it.  Neither  was  there 
any  proof  of  the  nature  of  such  a  settlement, 
or  with  whom  it  was  made.  By  the  agree- 
ment on  which  Mr.  Hammond  was  su^  in 
tl)is  cause  it  was  contemplated  that  there 
should  be  no  obstacle  for  want  of  title  in  him 
to  sue.  The  other  parties  covenanted  that 
his  title  was  perfect,  and  agreed  to  furnish 
all  necessary  testimony.  He  agreed  to  bear 
all  the  expenses,  which  were  only  to  be  re- 
paid out  of  the  proceeds  of  the  suit;  and,  if 
he  had  been  vested  with  the  title,  there  conid 
never  have  been  any  need  of  resorting  to  an- 
other suit,  and  he  would  have  been  saved  all 
the  expenses  that  were  lost.  Both  the  decla- 
ration and  the  cliarge  g^  upon  the  theory 
that  this  Boston  suit  was  the  sole  subject  of 
agreement,  which  was  discontinued  by  his 
voluntary  act  after  settlement.  It  became, 
therefore,  a  vital  question  whether  the  suit 
was  one  which  they  had  given  him  the  means 
of  maintaining,  and  which  he  dropped  because 
he  chose  under  some  settlement  to  drop  it. 
The  court  below  practically  told  the  jury 
that  the  suit  was  dropped  and  discontinued, 
and  only  left  it  to  them  to  say  whether  it  had 
been  settled,  and,  as  no  settlement  was  de- 
clared on  except  one  in  advance  of  the  dis- 
continuance, this  is  the  only  thing  that  could 
have  been  of  any  consequence,  or  which  de-  . 
fendants  could  have  been  called  on  to  meet. 
But  the  record,  and  the  only  question  in  the 
case  on  the  way  the  suit  was  ended,  shows 
that  it  was  not  discontinued  at  all,  but  was 
diamissed  on  argument,  and  against  Ham- 
mond's objection,  for  want  of  prosecution. 
The  testimony  further  showed  conclusively 
that  he  had  no  such  title  as  would,  under  the 
patent  laws,  allow  him  to  prevail  in  such  a 
suit,  and  that  the  reason  why  he  had  no 
sucii  title  was  that  the  parties  represented  by 
plaintiff,  with  whom  he  made  the  agreement 
sued  on  here,  h.id  themselves  divested  tlieir 
own  title,  and  did  not,  and  could  not, convey 
it  to  him,  and  that  he  must  necessarily  be  de- 
feated in  that  proceeding.  Had  the  jury 
been  properly  informed  that  there  was  no 
suit  in  Boston  that  lie  could  have  sustained, 
and  that  he   was  prevei^ed   bv  DlamtlfTs 
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default  from  doini;  so,  tliey  could  not  possi- 
bly have  found  as  th«y  did.  The  considera- 
tion for  the  agreement  utterly  failed,  and 
there  was  no  breach  of  the  undertaking 
shown.  Furthermore  the  court  below 
throughout  used  the  word  "discontinued," 
which  is  a  word  that  has  no  application  to 
anything  but  a  voluntary  ending  of  a  suit. 
The  re  ord,  as  already  suggested,  showed  an 
involnntiiry  and  hostile  ending;  but  the 
court  below,  in  addition  to  this,  refused  to 
allow  the  admission  of  evidence  to  show  that 
the  defendants  in  the  Boston  suit,  who  had 
found  out  Hammond's  want  of  title,  gave  re- 
peated notices  to  Hammond's  counsel  to  pro- 
ceed in  tlie  cause,  or  that  a  dismissal  would 
be  moved  for  want  of  prosecution,  and  that 
the  dismissal  actually  had  was  so  produced, 
as  it  so  appeared  of  record.  It  was  going  a 
good  way  to  place  any  stress  on  sucli  loose 
and  contradictory  etntements.of  what  Ham- 
mond said,  with  nothing  to  show  when  or 
bow  a  settlement  was  mode.  But  it  was  cer- 
tainly open  to  defendants  to  show  that  no 
settlement  was  made  at  all  under  which  the 
suit  came  to  an  end,  and  that  Hammond  was 
put  out  of  court  unwillingly,  because,  by 
reiison  of  plaintiff's  assignor's  own  default,  he 
had  no  p(»slble  standing  in  court.  The  judg- 
ment below  cannot  be  sustained  on  the 
pleading^  and  proofs,  and  the  court  should, 
as  requested,  have  ordered  judgment  for  de- 
fendants. But  the  s;ime  class  of  errors  will 
be  found  throughout  to  have  arisen  from  a 
departure  from  the  record,  and  a  failure  to 
recognize  the  true  state  of  the  title  and  the 
respective  rights  of  the  parties.  In  our  view 
the  judgment  should  be  reversed. 

Champlim,  J.,  concurred. 


Dearino  v.  Merrill. 
(Supreme  Court  of  Minnesota.    June  i,  1S89.) 

SeITLKMKNT — BVIDBNCB. 

Evidence  hrtd  sufBclent  to  sustain  the  fiadlDgfs 
of  the  trial  court 
(SiilUiiiua  by  the  Covrt.) 

Appeal  from  district  court,  Ramsey  county; 
Brill,  Judge. 

Action  in  the  nature  of  a  bill  in  eqnity, 
praying  that  the  defendant  be  held  to  have 
pur'clinsed  certain  real  estate  as  trustee  for 
plaintiff,  and  that  he  be  ordered  to  convey 
the  same  to  plaintiff  upon  payment  to  defend- 
ant of  the  purcha.se  price.  The  title  to  the 
premises  In  question,  known  as  the  "Lord 
Lots, "  had  been  in  litigation  between  plain- 
tilT  and  Lord,  and  plaintiff  alleged  that  he 
liad  employed  the  defendant,  Merrill,  to  pur- 
chase Lord's  interest  and  reconvey  the  same 
to  plaintiff  upon  being  reimbursed  fur  the 
■amount  paid  by  him  therefor.  The  memo- 
randum of  agreement,  "Exhibit  I,"  referred 
to  in  the  opinion,  which  was  executed  at  tlie 
date  of  the  alleged  agreement  to  purchase  the 
Lord  lots,  was  as  follows:  "St.  Paul,  Minn., 
JSept.  SO,  1885.    Received  of  iSamuel  Bearing 


the  sum  of  two  hundred  dollars  as  part  pay- 
ment for  forty-four  lots  in  Nelson,  Stevens 
&  King's  addition  to  West  St.  Paul.  He  is 
to  pay  me  eight  thousand  and  eight  hundred 
dollars  within  thirty  days  from  date  and  deed 
to  me,  showing  a  clear  title  in  him  (includ- 
ing my  deeds  to  him)  of  the  lots,  all  of  blocks 
number  thii-teen  and  eighteen  in  Nelson, 
Stevens  &  King's  addition  to  West  St.  Paul, 
in  full  payment  therefor.  My  deed  to  him 
is  to  be  a  quitclaim  deed.  In  case  the  full 
payments  are  not  made  within  the  80  days, 
this  two  hundred  dollars  shall  be  forfeited  to 
me.  Daniel  D.  Merrill.  Sam  Dear- 
INQ,"  The  "Lord  lots"  were  not  embraced 
in  the  "forty-four"  lots  mentioned  in  this 
agreement.  Judgment  was  rendered  for  de- 
f  endnnt.  From  an  order  denying  a  new  trial 
plaintiff  appeals. 

J.  B.  A  W.  E.  Sanborn,  for  appellant. 
Williams  <£  Goodenow,  for  respondent. 

Mitchell.  J.  Upon  the  trial  of  this  ac- 
tion the  sole  question  at  issue  was  whether, 
in  a  settlement  made  between  the  parties  on 
September  30,  1885,  it  wks  a  part  of  their 
parol  agreement  that  defendant  should  pro- 
cure for  plaintiff,  as  cheaply  as  he  could,  the 
interest  of  one  Lord  in  certain  lots,  and  cause 
the  same  to  be  deeded  to  plaintiff  upon  pay- 
ment of  what  it  cost.  The  only  direct  and 
positive  evidence  upon  the  question  was  that 
of  the  parties  themselves,  who  flatly  contrar 
dieted  each  other.  Ceitain  evidence,  mostly 
circumstantial,  was  introduced  tending  to  cor- 
rolwrate  tlie  version  of  the  plaintiff.  On  the 
other  hand,  there  was  some  important  circum- 
stantial evidence  tending  to  corroborate  the 
testimony  of  defendant.  For  example,  when 
the  agreement  was  made  the  parties  executed 
a  written  memorandum  (Exhibit  I)  which, 
conceding  it  to  beinsutBcient  under  the  stat- 
ute of  frauds,  is  important  as  a  piece  of  evi- 
dence. It  assumes  to  state  the  terms  of  aeon- 
tract  between  the  parties,  and,  while  mention- 
ing all  those  matters  which  defendant  says 
were  included  in  their  agreement,  is  signifi- 
cantly silent  upon  the  matter  of  the  Lord  lots. 
It  is  at  least  remarkable  that  two  business 
men  should  proceed  to  draw  np  a  written 
memorandum  of  their  contract,  and  entirely 
omit  ail  mention  of  so  important  a  part  of  it. 
Again,  it  is  conceded  that  all  the  terms  of 
the  agreement  mentioned  in  the  written  mem- 
orandum were  fully  executed  on  October  24th 
by  tlie  exchan':e  of  deeds  and  the  payment  by 
plaintiff  of  the  entire  sum  of  $9,000  cash, 
without  his  obtiiining  from  the  defendant  a 
word  in  writing  in  regard  to  the  "Lord"  lots. 
The  signiticant  fact  also  appears  in  evidence 
that  when  plaintiff  tirst  made  a  claim  on 
these  lots  (at  the  Interview  in  California)  he 
put  it,  not  upon  the  ground  now  asserted, 
that  defendant  had  agreed  to  buy  them  for 
him,  but  upon  the  ground  that  they  were 
covered  and  carried  by  defendant's  quitclaim 
deed  to  him,  executed  in  October,  of  all  in- 
terest in  the  addition  in  which  these  lots 
were  situated.    Other  circumstances. , 
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or  less  corroborative  of  defendant's  testimony, 
might  be  mentioned,  bnt  these  suffice  to  show 
that  there  was  abundant  evidence  reasonably 
tending  to  support  the  findings  of  the  trial 
court,  and  therefore  under  the  rule  refpeaterlly 
announced,  this  court  cannot  interfere.  Or- 
der affirmed. 


SUBKE  V.  ECKES. 

{Supreme  Cottrt  of  Minnesota.    Mar  >i>  liB80.) 

Contract— Ktidbsce. 

The  teatimony  in  this  case,  having  been  exam- 
ined by  the  court,  is  found  safQcient  to  warrant  a 
certain  finding  of  fact  complained  of. 

ISvUatnu  tyy  t/>«  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Ikxjhren,  Judge. 

Action  in  the  nature  of  a  bill  in  equity 
against  Frederick  Vf.  Eckes,  to  set  aside  a 
certain  mortgHge  foreclosure  and  the  certifi- 
cate of  salt*  to  defendant  made  tltereiinder; 
plaintiff  claiming  t^own  an  undivided  half 
of  the  premises  dettcribed  in  tim  complaint 
an<l  covered  l>y  such  mortgage.  The  court, 
LociiKEN,  J.,  before  whom  I  lie  action  was 
tried  without  a  jury,  filed  lindings  of  fact  as 
follows:  .January  6,  1883,  defendant  Eckes 
being  the  owner  of  the  whole  of  the  prem- 
ises in  question,  conveyed  the  same  to  plain- 
till,  and  one  Foss,  taking  back  a  mortgage 
to  secure  a  part  of  the  purchase  money. 
Thereafter,  default  having  been  made  in  the 
conditions  of  the  mortgage,  it  whs  agreed 
between  pliiintiff  and  defendant  that  plain- 
tiff and  Foas  should  reconvey  the  premises 
to  defendant,  who.  in  consideration  therefor, 
should  satisfy  the  mort^^age,  and  deliver  np 
the  notes  secured  thereby,  and  pay  plaintiff 
950;  that  plaintiff  tlierenpon  conveyed  his 
undividfd  half  of  the  premises  to  defendant, 
and  agreed  in  writing  to  procure  Foss'  deed 
to  defendant  fur  the  other  half,  and  defend- 
ant, Hs  agreed,  then  paid  to  plaintifC  tlie  $dO, 
delivered  up  the  notes  and  mortgi^,  and' en- 
tered satisfaction  of  the  latter  upon  the  mar- 
gin of  the  record  thereof:  that  immediately 
after  entering  such  satisfaction,  defendant, 
upon  advice,  erased  and  canceled  the  same, 
not  having  received  the  deed  from  Foss; 
that  thereafter  defendant  foreclosed  the  mort- 
g^age,  and  purchased  tlie  whole  of  the  prem- 
ises at  the  sale,  taking  the  sheriS's  certifi- 
cate therefor,  from  which  sale  there  has  been 
no  redemption^  that  thereafter  Foss  executed 
and  delivered  his  warranty  deed  purporting 
to  convey  his  undivided  half  of  the  premises 
to  plaintiff.  As  a  conclusion  of  law  the 
court  found  defendnnt  to  betbeownor  of  the 
whole  of  the  premises  in  fee,  and  judgment 
was  ordered  accordingly.  From  an  order 
denying  a  new  trial  plaintiff  appeals,  assign- 
ing as  error  inter  alia,  the  finding  as  to  the 
contract  made  l)0tween  the  parties  relative 
to  the  Foss  deed. 

Robinson  <£  Baker,  for  appellant.  8.  Mey- 
ert,  tor  respondent. 


CoixiNS,  J.  The  finding  of  fact  com- 
plained of  and  alleged  to  be  erroneous  by 
the  appellant  was  fully  warranted  by  the  tes- 
timony, and  abundantly  justified  by  the  cir- 
cumstances as  presented  upon  the  triaL  No 
other  question  being  involved,  the  order  de- 
nying a  new  trial  is  afllrmed. 


State  v.  Fi-eischeb. 
(Supreme  Court  o/  Minnesota.    June  17,  1889.) 

FUTSICIAN-S  ASB  SUROBONS— CkjNSTITOTIONAI.  lUW. 

That  part  of  aectdon  8  of  an  act  of  the  legislature 
entitled  "An  act  to  regulate  the  practice  of  medi- 
cine in  the  state  of  Minnesota,  and  to  ticeose  phy- 
sloiaas  and  surgeoDs,  and  to  punish  persons  vio- 
lating the  provisions  of  this  act, "  (now  chapter  9, 
Gen.  Laws  1887,)  which  provides  that  the  license 
therein  contemplated  shall  only  be  granted  "by 
the  consent  of  not  teas  than  seven  (7)  members" 
of  the  board  of  examiners,  does  not  confer  upon 
said  board  the  right  or  power  to  absolutely  disre- 
gard the  learning  and  qualifications  of  an  appli- 
cant; or  to  unreasonably  or  arUtrarily  reject  his 
olaims;  or,  at  will,  grant  or  refuse  its  oertiflcato 
or  license.  Therefore  the  aot  ia  not,  for  that  rea- 
son, unconstitutional  and  void. 

{SvUabus  bu  the  Court.) 

Appeal  from  manicipal  court  of  St.  Paul; 
OoRY,  Judge. 

C.  J},  di  I'hos.  D.  O'Britn,  for  appellant. 
Mosn  B.  Qlapp,  Atty.  Gen.,  /  J  Bgan, 
Co.  Atty.,  and  Papette  Marth,  for  the  State. 

CkiLLiNS,  J.  Tbe  defendant  stands  con- 
victed of  the  offense  of  practicing  medicine 
in  this  state  without  first  obtidning  license, 
as  prescribed  by  the  terms  of  eliapter  9,  Gen. 
Laws  1887.  On  appeal  he  alleges  the  un- 
constitutionality of  tbe  entire  ciiapter,  be- 
cause section  8,  after  specifying  tbe  various 
branches  in  which  the  applii^nt  must  be  ^x- 
amined  by  the  board,  whicli  consists  of  nine 
members,  and  the  number  of  courses  of  lect- 
ures he  must  have  attended,  provitles  that 
"after  examination  said  board  shall  grant  a 
license  to  such  applicant  to  practice  medi- 
cine and  surapery  in  the  state  of  Minnesota, 
which  said  license  can  only  be  granted  by 
the  consent  of  not  less  than  seven  members 
of  said  board, "  etc.  The  appellant's  posi- 
tion is  tiiat  by  means  of  tbe  language  quoted, 
and  especially  by  tbe  use  of  the  noun  "con- 
sent," the  legislature  intended  to  and  did 
clothe  the  bourU  of  examiners  with  the  right 
and  power  to  absolutely  disfegard  the  leain-  ' 
ing  and  qualifications  of  the  applicant,  to  un- 
reasonably and  arbitrarily  reject  his  claims, 
and,  at  will,  grant  or  refuse  the  contemplMted 
certificate.  No  such  construction  should  be 
given  the  statute  unless  the  design  is  unmis- 
tHkably  manifpst,  and  we  do  not  think  it  is. 
From  tlie  spirit  and  object  of  the  act,  plainly 
seen  in  its  several  sections,  it  is  obvious  that 
the  law-makers  intended  to  establish  a  hi^ 
standard  of  qualification  and  fitness  for  tbe 
medical  profession,  whereby  the  people  might 
l)e  iirotected  from  ignorauee  aiMl  qnaokeij. 
In  creating  the  board  before  which  all  per- 
sons desiring  to  practice  medicine  mnst  ap- 
pear fur  an  investigation  as  to  skjllaiid abil- 
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ity,  it  was  wiOiin  the  legislative  diwsFetion  to 
require  that  all,  or  more  or  IcBBthnna  major- 
ity, of  its  meinlieT!)  gfaould  paitioipate  in  the 
examination,  and,  tiefore  IssninK  a  certifi- 
cate, 'aflijrmatively  puBB  upon  the  merits  of 
each  appIJCftnt.  The  reqarrenteiit  that  at 
least  aeven  df  the:ninf>  membeiB  muHt  oon- 
cur  and  approve,  is  a  sliglit  iimovatiarn  upon 
the  majority  rule,  foirnd  in  subdivision  8. 
g  1,  c.  4.  Gen.  Ht.  187B,  wliicb  would  prevail 
in  the  alDsence  of  another.  It  is  a  mere  deo- 
laraticn  of  tiie  mode  in  •which  a  determina- 
tion must  berea<^ed.    Judgment  affirmed. 


State  «.  Lucy. 

{Supreme  Court' qf  Miiincsuta.     June  17,  1889.) 

Homicide — Evidbsoe — Iustkcctio.v. 

1.  It  is  not  erroneous  to  permit  a  properly  quali- 
fied witness  to  express  the  opinion  tnat  a  olow 
struck  by  the  defendant  upon  'the  side  of  a  house, 
just  liefore  the  commencement  of  a  quarrel,  in  the 
night-time,  between  stud  defendant  and  another 

Serson,  in  Wbksb  the  latter  was  Icillad,  sounded 
ke  a  blow  struck  wWh  a  piece  of  iron. 

2.  Upon  a  aeparate  trioi  of  the  appellant,  who 
WBB  jointly  indicted  with  two  of  his  brothers  for 
the  crime  of  murder  in  the  second  degree,  the  tes- 
timony tended  to  show  that  both  of  said  brothers 
partiapated  to  some  extent  in  the  allra^  At  ap- 
pellant's reqtiiesttlie  court  ctwraed  the  j.ury  that  it 
the  death  was  caused  bya  blownom  athird  person, 
wbo  of  his  own  volition  interfered  in  the  fight 
aftOT  it  commenced,  (he  defendant  upon  trial  could 
not  be  oonvioked,  and  further  charged,  (the  appel- 
lant oxQsptfaig,)  as  a  quolifiCHtiun  to  tlto  foregoing, 
that  if  the  .mry  should  dad  thai  anotlier  person 
strudt  tbo  'fatal  blow,  but  that  dereudant  upon 
trial  aided,  abetted,  or  assisted  in  the  killing  by 
word,  act,  or  deed,  he  could  be  found  guilty  of  the 
offense  charged.  MtUi,  upon  the  record  In  the 
case,  not  to  be  error. 

8.  The  teeitimony,  as  returned  to  this  court,  ex- 
amined and  found  to  have  tally  austainsd  the  ver- 
dict of  the  jury. 

(St/Uabna  by  the  Court.) 

Appeal  from  dietriot  court,  Otter  Tiill 
county;  Seari/E,  Judge. 

Chas.  C.  Haupt  and  Thos.  D.  O'flrten,  for 
appellant,  ifosc*  ff.  Ctopp,  Atty. Gen.,  and 
Chas.  L.  Letots,  Co.  Atty.,  for  the  State. 

CoUiiNS,  J  The  defendnnt,  Eugene  Lucy, 
jointly  indicted  with  his  brottiers,  Daniel  and 
Timottiy,  but  separately  tried,  stiinds  con- 
victed .of  tlie  crime  of  .murder  in  the  secona 
degree,  te  cbacged  in  the  indictment.  From 
a  judgment  that  he  t>e  tmiitisoned  for  life  as 
punishment  tor  tlie  offiense,  he  iias  appealed 
to  this  court,  alleging  error  in  a  single  rul- 
ing on  the. admission  of  testimony  upon  the 
trial;  and  thnt  the  court  erred  in  its  ciiarge 
to  the  jury;  and,  generally,  tiiat  it  was  error 
to  refuse  a  new  trial. 

From  tiie  evidence  it  appears  that  James 
Gales,  now  deceased,  met  the  defendants  and 
several  other  persons  at  a  dance  given  at  the 
tiouse  of  one  of  their  neighbors.  During  the 
festivities  Gates  and  the  convicted  defend- 
ant, Eugene  Lury,  got  into  a'diacussiun,  in 
which  the  Jatter  used  abusive  language  to- 
wards 'QriteB,Bnd  was  finally  ejected  from 
the  house  by  another  .man.  Upon  his  return 
to  the  bouse  witbinaiew  minutes,  hereiiewed 


his  abuse  of  Gates,  and  was  again  compelled 
to  go  out  of  the  hoose.  The  deceased  shortly 
afterwards  went  ontside,  where  he  met  Lucy 
in  the  jirraence  of  several  of  tt>e  party,  in- 
cluding the  co*defendantB.  It  seems  evident 
from  the  testimony  that  Lncy  attempted — in- 
side jss  we)l«iiontsid«tfae  house— to  provoks 
the  dso-ased  into  a  fight,  and  it  is  equally  as 
apparent  that  tlie  latter  enileavored  to  avoid 
it.  After  some  words, <Lne;''BttRcked  Gates, 
■fltrikhig  at  him,  while  •Ohrties  retreated  sev- 
eral feet,  before  returning  the  blows.  He 
tlien  struok  .at  Lucy  two  or  three  'times, 
knocked  him  tothe  pronnd.and  satufion  his 
iKKiy.  Daniel  Lucyimmedialelysei'xediGates 
.by  the  shoulders,  threw  or  rolled  him  over 
'.upon  tlie  ground,  while  the  otlier  btx>tl)er, 
Trmotliy,  rushed  forward,  amd  kicked  °at 
Gates,  who  in  tlie  Strusrgle  had  fallen  upon 
his  back,  with  Eugene  astride  of  him.  Tbe 
latter  then  struck  Gatm  one  or  move  blows, 
antl  deatli  resulted  almoBt  i'ostaiTtly;  infa(>t, 
before  Lucy  could  .  be  pulled  «fr  from  the 
prostrate  Jbody  by  one  of  'tire  by'^tandere.  It 
oannot  lie  doubted  from  the  testimony  that 
the  defendant  struck'  Gates  one  or  more 
blows  upon  tbe  itead,  jnst  before  the  latter 
died.  The  defendant  admitted  u'pon  iiis  ex- 
amination  that  he  struck  at  him  Jm  he  lay 
upon  the .  ground,  although  he  did  not  oon- 
cede  his  blows  to  have  been  effectual.  The 
contention  of  .tlie  defense  seems  te  have  been, 
that  these  blows  were  with  the  bare  band 
and  could  not  have  produced  death  at  once; 
while  tite  state  charged  in  its  indictment,  and 
insisted  upon  the  trial,  that  Jmcy  used  an  in- 
strument of  some  unknown  desoription 
upon  the  head  of  the  deceased. 

In  detailing  the  affair  one  of  .the  witnesses 
stated  that  when  Lucy  stepped  outside  the 
Arsttime  he  struck  the  house,  causing  a  dull, 
hard  sound.  As  this  entire  occurrence  was 
after  dark,  and  none  of  the  witnesses  saw  a 
weapon  or  instrument  of  any  .kind  in  the 
hands  of  the  accused,  the  state,  after  laying 
the  foundation  for  an  opinion, — evidently  for 
the  purpose  of  showing  by  circumatHnces 
that  I^noy  was  armed, —  asked  the  witness  if 
he  could  tell,  l>y  comparing  the  sound  in 
question  with  thatproduoed  \ff  Ihentiked  list, 
wliat  kind  of  a  sound  the  blow  made  on  the 
boards  of  the  house;  and  was  permitted  to 
answer,  the  defend;) nt  objecting.  The  ne- 
cessities of  a  case  may  frequentlyrequirethe 
opinion  of  a  witness  to  be  given  eonoerning 
matters  with  which  he  is  specially  acquainted, 
but  which  cannot  be  specifically  described, 
and  an  opinion  is  alwa^ns  admissible,  when- 
ever an  effect  produced  upon  the  mind  can- 
not tie  reproduced  and  made  palpable  to  the 
jury.  For  illustrations  of  this  doctrine,  see 
Whart  Grim.  Ev.  459,460;  7  Anier.  &Eng. 
Cyclop.  Law,  496,  and  cases  cited  ii;  note  2. 
In  this  instance  it  became  essential  for  tbe 
witness  to  state  the  kind  of  a. noise  or  sound 
produced  by  the  blow,  and  tlie  best  evidence 
attainable  was  offered.  He  hud  stated,  wltli- 
out  objection,  that  it  was  a  dull,  hard  sound, 
— a  conclusion  based  upon  a  tompiu^fon 
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with  other  sounda ;  and  we  liaye  no  doubt  but 
■that  when  the  witness  went  a  step  further, 
and  compared  it  with  the  sound  or  noise  pro- 
duced by  strilcing  a  solid  buJy,  lilce  the  side 
•of  a  house,  with  a  piece  of  ii'on,  tlie  jury  had 
a  much  ciearer  idea  of  the  sound  in  question 
than  when  the  witness  pronounced  it  dull 
-and  hard.  The  difference  in  sounds  and 
noises  is  very  easily  perceived,  but  almost 
impossilile  to  describe  save  by  comparison. 

In  response  to  a  request  made  by  defend- 
■ant's  counsel,  suggested  umloubledly  by  the 
testimony  that  Daniel  and  Timothy  Lucy 
-had  to  some  extent  participated  in  the  quar- 
rel, the  court  charged,  in  effect,  that  if  death 
ma»  caused  by  the  blow  of  a  third  person, 
who  of  his  own  volition  interfered  in  the 
tight  after  it  commenced,  thedefendant  upon 
■trial  could  not  be  convicted.  The  court  there- 
■after,and  as  quHlifying  this  langiiage.chnrged 
that  if  the  jury  should  And  that  some  other 
person  struck  the  fatal  blow,  but  that  the  de- 
fendant upon  trial  aided,  abetted,  or  assisted 
in  the  killing  by  word,  act,  or  deed,  he  might 
be  found  guilty  as  charged  in  tlie  inUiclment. 
-Of  this  the  defendant  complains,  averring 
ttiat  there  was  no  testimony  wliatever  in  llie 
■case  tending  to  show  him  guilty  of  aiding, 
abetting,  or  assisting  another  person  in  the 
crime  sit  forth  in  the  indictment.  We  do 
«ot  fully  agree  with  counsel  in  all  they  claim 
Jn  relation  to  the  testimony  on  tliis point,  l)ut 
this  exception  to  the  charge  is  well  disposed 
of  by  saying  that  the  qualilication  was  equal- 
ly as  pertinent  and  proper,  in  view  of  the 
testimony, as  was  the  request  to  which  it  ap- 
.plied,  and  which  induced  it.  The  defendant 
availed  himself  of  a  statutory  privilege,  and 
gave  to  the  jury  his  version  of  the  unfoitu- 
iiate  encounter.  In  referring  to  this  fact  tlie 
court  charged  that  Bncli  weight  should  be 
given  his  testimony  as  the  jury  believed  it 
entitled  to  in  view  of  all  the  facts  and  cir- 
cumstances proven  on  the  trial ;  and  tliat  the 
defendant's  Interest  in  the  result  of  the 
■prosecution  might  also  be  considered.  This 
is  unquestionably  the  law  applicable  to  the 
testimony  of  all  witnesses,  in  civil  or  crimi- 
nal cases,  who  have  any  interest  whatsuex  er 
in  the  result  of  the  litigation;  and  conse- 
quently there  was  no  error  in  this  portion  of 
the  charge. 

Finally,  it  is  claimed  in  behalf  of  the  ap- 
pellant that  the  testimony  was  insufficient  to 
-sustain  a  conviction.     The  physicians  who 
made  the  post  mortem  examinntion — one  be- 
ing the  coroner  of  the  county — found  a  scalp 
wound  about  one  inch  long  upon  each  side 
and  upon  the  upper  and  back  portion  of  the 
head  of  the  deceased,  which  fur  their  entire 
length  penetrated  to  the  skull.     These  phy- 
sicians were  very  decidedly  of  the  opinion 
that  neither  could  have  been  produced  with  ' 
the  naked  list.    They  were  contused  wounds,  I 
and,  in  the  judgment  of  the  medical  men,  in- ! 
dieted  by  means  of  a  blunt  instrument,  which 
must  have  been  quite  heavy,  or  used  with ' 
great  force.    Thejskull  was  not  found  to  be '. 
fractured,  and  there  were  no  other  injuries  ' 


of  the  surface.  The  internal  structure  of  the 
body  was  examined,  and  all  of  its  parts  Hnd 
organs  found  to  be  in  an  apparently  norma, 
condition.  Bruises  were  found  upon  the 
brain  upon  each  side  of  the  head  and  directly 
underneath  the  scalp  wounds, — one  bein^  one 
and  one-half  inches  in  diameter.  From  these 
bruises  or  contusions  the  blood  had  eSusetl 
and  clotted  in  several  places  in  the  brain  sub- 
stance. In  the  opinion  of  these  physicians 
deiitli  was  caused  by  concussion  and  extrav- 
asation of  the  blood  in  the  brain  and  its 
membranes, — the  result  of  the  blows  upon 
the  head.  The  defense  attempted  to  destroy 
the  effect  of  this  opinion  by  introducing  a3 
witnesses  four  medical  experts,  who  with 
great  unanimity  asserted  the  pout  mortem 
unsatisfactory  and  incomplete,  because  such 
organs  as  the  heart  and  kidneys  were  not 
minutely  dissected,  without  which,  they  as- 
serted, it  would  be  impossible  to  positively 
state  the  cause  of  the  death.  They  also  tes- 
tified, as  was  admitted  by  the  state,  that  con- 
cussion of  the  brain,  followed  'by  extravasa- 
tion of  blood  in  its  substanre  and  membranes, 
rarely  resulted  in  instantaneous  death.  The 
object  of  this  testimony  seems  to  have  been 
to  lodge  in  the  minds  of  the  jurors  a  suspicion 
that,  because  instant  death  under  circum- 
stances like  these  is  of  rare  occurrence,  it 
miglit  be  attributed  in  this  case  to  heart 
disetise,  which,  it  was  claimed,  cannot  be  de- 
tected without  a  thorough  and  skillful  dis- 
section of  the  heart  itself.  To  create  a  rea- 
sonable doubt  upon  this  vital  point  the 
opinions  of  two  competent  men  in  their  pro- 
fession, bused  upon  an  examination  of  the 
body  of  the  deceased,  and  given  after  detail- 
ing the  facts  upon  which  such  opinions  were 
founded,  were  opposed  by  the  opinions  of 
four  equally  as  competent  men,  we  assume, 
of  the  same  profession,  who  had  not  seen  the 
sul)ject,  and  who  only  knew  of  its  appearance 
and  condition  from  what  was  said  by  their 
professional  brethren  upon  the  witness  stand. 
Briefly  stated,  it  was  the  opinion  of  four 
medical  experts  arrayed  against  that  of  two. 
And  this  court  is  now  beseeched  to  count  the 
number  upon  either  side  for  tlie  purpose  of 
reversing  the  determination  of  a  jury,  iMsed 
unqnestionably  upon  a  careful  and  cautious 
weighing  of  the  testimony.  The  jury,  com- 
posed, probably,  of  plain,  practical  men.  with 
some  knowledge  of  the  elTect  of  blows  upon 
the  head,  as  well  as  the  undoubted  severity 
of  those  which  produce  concussion  of  the 
brain  and  extravasation  of  the  biood  in  its 
substance,  had  listened  to  the  particulars  of 
an  affray,  in  the  night-time,  which  had  ter- 
minated in  the  death  of  a  healthy,  vigorous 
man  of  the  age  of  28,  almost  immediately 
after  injuries  had  been  Inflicted  in  the  man- 
ner bKfi)re  related ;  had  also  been  told  of  a 
movement  of  the  accused,  which  tended  to  in- 
diciite  that  just  l)efore  striking  Gates  he  drew 
something  from  a  pocket;  and  had  also 
learned  from  the  testimony  that  blood  was 
seen  to  run  from  each  side  of  the  head  of  the 
dying  man  when  the  defendant  was  pulle  I 
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from  his  body.  The  Jurors  were  Justifled  in 
concluding  that  the  blows  were  tlie  direct  re- 
sult of  something  more  serious  than  the  bare 
hand;  and  were  also  fully  warranted  in  re- 
jecting the  suggestion  that  death  was  caused 
by  a  disease  which  might  have  been  discov- 
ered if  the  pout  mortem  had  been  cunducted 
%vith  a  view  to  accounting  for  such  death  in 
some  other  way  than  tiiat  wliicb  seemed  to 
have  been  proven  beyond  a  reasonable  doubt. 
Judgment  affirmed. 


Tbask  v.  Shotwell  et  al. 

ISupreme  Court  of  Minnegota.    June  17,  1889.) 

Daxoirous  Prbuises. 

1.  To  maintain  an  aotion  for  negligence,  there 
mnst  bo  shown  to  have  existed  some  obligation  or 
duty  towards  the  party  injnred  which  the  defend- 
ant has  left  undischarged  or  unfulfilled. 

2.  To  charge  a  defendant  with  negUgenoe,  on 
the  ground  that  he  has  caused  a  place  to  be  or  re- 
main in  an  unsafe  and  dangerous  condition,  where- 
by accident  and  injury  have  resulted  to  another, 
he  must  have  done,  or  omitted  to  do,  an  act  by 
which  a  legal  duty  or  obligation  has  been  violated. 

8.  The  testimony  in  this  case  examined,  and 
found  to  have  warranted  the  trial  court,  under  the 
rules  laid  down  by  this  court  in  Abbett  v  Railway 
Co.,  80  Minn.  483  16  N.  W  Rep.  366,  and  Bennett  v 
Insurance  Co.,  89  N.  W.  Kep.  488,  in  its  instruction 
to  the  jury  to  find  a  verdict  for  defendants. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin 
county;  Young,  Judge. 

Action  by  Albin  K.  Traslc,  administrator 
of  George  R.  Trask,  against  Shotwell,  Cleri- 
hew &  Lothmann,  to  recover  damages  for 
injuries  causing  the  death  of  plaiiitifC's  in- 
testnte.    Plaintiff  appeals. 

Benton  <6  Huberts,  for  appellant.  WUgon 
df  Latorenoe,  for  respondeiite. 

Goi.i,lNS,  J.  This  is  an  action  brought  by 
the  appellant,  as  administrator,  to  recover 
damages  for  the  death  of  his  intestate,  one 
(}eorge H.  Trask,  which  d'ath,  it  is  alleged, 
was  occasioned  through  the  culpable  negli- 
gence of  defendants  in  niMintaining  an  un- 
lighted  and  unguarded  elevator  shaft  upon 
their  premises,  into  which  Trask  fell  on  the 
morning  of  November  28, 1S87.  The  defend- 
ants were  wholesale  dry-goods  merchants. 
In  the  rear  of  their  store  was  a  shipping- 
room,  with  an  outside  door  opening  upon  an 
alley-way.  In  one  corner  of  this  shipping- 
room  was  a  small  office.  The  elevator  shaft 
was  about  5  feet  square,  and  some  16  feet 
from  the  door  before  mentioned.  The  sbii>- 
ping-room  was  used  by  defendants'  employes, 
out  of  which  to  ship  goods,  and  no  other 
persons  were  allowed  in  there,  except  as  here- 
inafter stated.  TI19  elevator  was  used  for 
freighting  purposes  solely,  and  no  guards 
were  placed  about  the  shaft  when  the  eleva- 
tor was  in  use.  The  plaintiff  liad  purchased 
goods  of  defendants,  and  on  the  morning  in 
question  sent  Tratk,  the  deceased,  who  was 
bis  nephew,  and  also  in  his  employ,  for 
them.  With  him  was  a  team  and  teamster. 
Trask  and  the  teamster  went  to  the  main 


I  entrance  of  the  store,  and  there  received  one 
package  of  the  goods.  Trask  was  then  told 
i  by  a  clerk  of  the  respondents  to  go  with  his 
I  teiim  to  the  door  in  the  alley,  rap  upoh  it, 
I  and  the  shipping  clerk  would  deliver  the 
I  bnlance  to  him.  The  clerk  who  gave  these 
directions  testifies  positively  to  this,  and  that 
lie  told  Trask  to  wait  outside  the  dour.  Tlie 
I  teamster,  who  s  ems  to  have  overheard  what 
was  said,  and  was  a  witness  for  plaintiff  up- 
on the  trial,  did  not  contradict  or  qualify  this 
testimony,  and  we  must  assume  that  Trask 
was  neither  directed,  invited,  nor  induced  to 
enter  the  room,  but  was  told  to  rap  on  the 
door,  and  remain  outside,  until  the  clerk 
gave  liim  his  packages.  The  teamster  drove 
into  the  alley,  and  there  found  Trask  stand- 
ing in  the  doorway  of  the  shipping-room. 
After  giving  some  instructions  to  the  team- 
ster, he  stepped  into  the  room,  closing  the 
door  after  him.  Ip  a  few  minutes  he  was 
found  in  a  dying  condition  upon  the  base- 
ment floor,  having  fallen,  evidently,  down 
the  elevator  shaft,  the  elevator  having  gone 
to  an  upper  floor.  He  was  not  seen  to  fall, 
and  the  particulars  of  the  accident  are  un- 
known. From  the  injuries  received  he  very 
soon  afterward  died. 

There  was  considerable  testimony  offered 
and  received  as  to  the  condition  of  the  light, 
from  a  window  and  by  artificial  means,  in 
this  shipping-room  at  tlie  time  Trask  en- 
tered It.  That  offered  by  the  plaintiff  was 
to  the  effect  that  it  was  a  dark  and  insuffi- 
ciently lighted  room,  while  the  testimony  in 
defendants'  behalf  tended  to  show  that  the 
room  was  well  lighted,  that  the  elevator 
shaft  was  in  plain  sight;  and,  consequently, 
in  any  aspect  of  the  case,  Trask  was  guilty 
of  contributory  negligence.  In  our  opinion, 
it  Ls  not  necessary  to  consider  this  branch  of 
the  testimony  at  all. 

It  is  evident  that  this  shipping-room  was 
not  used  by  the  general  public.  The  wit. 
nesses  examined  on  this  point  stated,  with- 
out exception,  that  no  one  was  allowed  to  go 
in  there  except  persons  in  defendants'  em- 
ploy, teamsters  who  were  specially  invited 
inside  to  aid  the  porters  in  handling  heavy 
packages  or  cases,  and  two  or  three  express- 
men, wlio  habituiilly  received  and  delivered 
goods  at  that  place  in  the  building.  AVheu 
all  of  the  testimony  in  the  case  hnd  been  laid 
before  the  jury,  the  trial  court  ordered  a  ver- 
dict for  the  defendants,  and  it  is  this  ruling 
which  we  are  called  upon  to  review.  The 
rules  which  generally  govei°n  in  cases  based 
upon  negligence,  and  by  which  they  are  to 
be  determined,  are  clearly  stated  in  Abbett 
V.  Railway  Co.,  30  Minn.  482.  16  N.  \V.  Rep. 
266,  and,  more  recently,  in  Bennett  v.  In- 
surance Co.,  39  N.  W.  Rep.  488.  They  need 
no  repetition  here.  Applied  to  the  undis- 
puted facts  of  this  case,  we  are  brought  to 
the  conclusion  that  the  trial  court  did  not 
err  in  its  instructituis  to  the  jury.  In  or- 
der to  maintain  this  action,  there  should 
have  been  shown  to  exist  some  obligation  or 
duty  towards  plaintiff's  intestttte  which  the 
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defendants  had  left  nndischarged  or  unful- 
filled. There  could  be  no  fault  or  negligence 
or  breach  of  duty  where  there  has  not  been 
an  Kct  or  a  aervioe  which  the  defendants 
were  bound  to  pei-form.  The  owner  or  oc- 
cnpant  of  real  property  is  bound  to  use  ordi- 
nary care  and  diligence  to  keep  his  prem- 
ises in  a  safe  condition  for  the  access  of  those 
persons  who  come  thereon  by  his  invitHtion, 
express  or  implied,  for  the  transaction  of 
business,  or  for  any  other  purpose  beneficial 
to  him.  Nash  v.  Mill  Co.,  24  Minn.  601.  A 
trespasser  who  visits  the  premises  of  another 
has  no  right  of  action  if  he  runs  agninst  a 
barrier  or  falls  into  an  exeavation;  for  the 
owner  is  under  no  obligation  to  protect  or 
provide  safeguards  for  wrong-doere.  All  of 
the  cases  in  which  a  party  is  sought  to  be 
charged  on  the  ground  that  he  has  caused  a 
place  to  be  or  remain  in  a  dangerous  condi- 
tion, whereby  accident  and  injury  have  been 
occasioned  to  another,  turn  on  the  principle 
that  negligence  consists  in  doing  or  omitting 
to  do  an  act  by  which  a  Ipgul  duty  or  obliga- 
tion has  been  violated.  Sweeny  ▼.  Railway 
Co.,  10  Allen,  868.  The  deceased  bad  not 
been  Invited  or  induced,  directly  or  by  im- 
plication, into  the  shipping-room.  In  fact, 
it  is  undisputed  that  lie  had  been  told  to 
stay  outside.  He  did  not  enter  the  room  be- 
cause be  had  been  led  to  believe  that  it  was 
intended  for  use  by  customers  or  others  hav- 
ing business  at  the  store,  and  that  snch  use 
was  not  only  acquiestsed  in  by  the  defendant 
proprietors,  but  that  it  was  a  part  of  the 
premises  designed  for  the  use  of  all  who 
might  have  business  with  them.  He  entered 
this  apartment  of  his  own  motion,  and  con- 
trary to  express  instructions.  Ooing  into  a 
place  not  prepared  for  visitors  or  customers, 
intended  for  those  only  who  were  employed 
about  and  were  familiar  with  it  and  its  dan- 
gera,  he  assumed  the  risk  and  peril  of  the  act. 
Order  affirmed. 


Bowie  v.  Spaids. 
(Supreme  Court  ctf  Nebm^ca.    May  81, 1880.) 

InSTBaCTlORS. 

1.  "If  an  iDBtruotlon  assnme  tbe  possible  exist- 
ence of  a  Htate  at  facts  which  tbe  jury  have  no 
right  to  find,  there  being  no  evidence,  it  Is  error. " 
City  of  Crete  v.  Childs,  U  Neb.  253,  9  N.  TT.  Rep. 
56. 

2.  Where,  upon  a  Jary  trial,  an  instruction  is 
given  by  which  it  is  sought  to  iacludo  the  whole 
of  the  case  necessary  to  a  verdict  in  favor  of  one 
of  the  parties  to  the  action,  all  elements  necessary 
to  the  conclusion  should  Im  embodied  in  the  in. 
Btruction ;  otherwise  it  should  not  be  given. 

{Syllabus  bv  the  Court.) 

Error  to  district  court,  Buffalo  county; 
Hamer,  Judge. 

Calkins  cfc  Pratt,  for  plaintiil  in  error. 
/.  S.  Gillespie  and  Maraton  &  Neolna,  tat 
defendant  in  error. 

Reese,  C.  J.  Defemtant  in  error  filed  his 
petition  in  the  district  court  of  Buffalo 
oounty,  to  whicli  this  cause  had  been  ap- 
pealed from  a  justice  of  the  peace,  in  which 


he  claimed  judgment  against  plaintiff  in  er- 
ror for  the  sum  of  $28,  due  as  a  balance  on 
account  for  fruit  and  ornamental  trees  al- 
leged to  have  been  sold  to  plaintiff  in  error 
in  the  year  1885. 

Plaintiff  in  error,  by  his  answer,  admitted 
the  signature  to  an  exhibit  attached  to  the 
petition  to  be  his  genuine  signature,  but  al- 
!  leg«'d  that  the  same  had  been  changed,  after 
!  it  was  signed,  by  the  erasure  of  tlie  name  of 
'  Spnulding  &  Co.  as  payees,  and  the  inaertion 
of  the  name  of  defendimt  in  error  in  its  stead. 
!  and  which  change  hud  l>een  made  without 
\  his  knowledge  or  consent.    (This  exhibit  is 
'  nowhere  to  be  found  in  the  record,  but  we 
infer  that  it  was  the  original  order  for  the 
'  trees. )    The  delivery  of  the  trees  was  denied, 
and  it  was  alleged  that  the  order  thrrefor  was 
given  to  Spaulding  <&  Co.,  and  not  to  defend- 
ant in  error,  and  tliat  defendant  in  error  had 
no  interest  in  them  at  the  time,  to  plaintiff's 
knowledge,  he  at  that  time  representing  him- 
self as  the  agent  of  Spaulding  &  Co. ;  that, 
although  the  order  had  been  made  by  him, 
the  trees  had  not  l)een  delivered  in  good  or- 
der, and  he  had  refused  to  receive  them;  that 
thereupon  it  was  agreed  by  plaintiff  in  error 
and  Spaulding  &  Co.,  through  their  agent. 
Alden  Ferris,  that  plaintiff  in  error  should 
take  the  trees,  plant  them  out,  and  pay  for  as 
many  as  should  be  alive  on  the  1st  day  of 
August,  1886,  and  that  they  were  received 
upon  that  condition,  and    no    other.     AH 
averments  of  the  petition,  not  admitted,  were 
denied.     A  jury  trial  was  had,  which  result- 
ed in  a  verdict  and  judgment  for  $27  in  favor 
of  defendant  in  error,  and,  upon  a  new  trial 
being  denied,  the  cause  is  brought  into  this 
court  for  review  by  proceedings  ih  error. 

Upon  the  trial  it  was  contended  liy  defend- 
ant in  error  that  in  the  sale  of  the  trees  he 
acted  for  himself  alone,  and  not  as  tbe  agent 
of  Spaulding  <fc  Co.,  and  that  Ferris  had  no 
authority  to  change  tlie  contract  made  in  tak- 
ing tbe  order  for  the  trees  sold;  while  upon 
the  part  of  plaintiff  in  error  it  was  contend- 
ed that  defendant  took  the  order  as  tlie  agent 
of  Spaulding  &  Co.,  and  in  doing  so  acted 
solely  for  them;  that  he  so  represented  the 
fact  to  be  at  the  time  of  the  sale;  and  that 
tbe  contract  was  changed  by  them,  tlirough 
their  agent,  prior  to  the  delivery  of  tbe  trees. 
Instructions  asked  by  plaintiff  in  error  were 
refused,  and  the  action  of  the  court  in  so  re- 
fusing is  assigned  for  error;  but,  as  they 
refer  to  certain  exhibits  which  are  not  found 
in  the  bill  of  exceptions,  they  cannot  be  ex- 
amined. One  of  the  instructions  given,  and 
to  the  giving  of  which  plaintiff  in  error  ex- 
cepted, was  as  follows:  "The  plaintiff's  right 
to  recover  depends  upon  the  contract  whi<'h 
he  made,  and  whether  he  authorized  Alden 
Ferris  to  represent  him  under  the  contract 
mad«  with  Bowie.  Mr.  Spaids  is  entitled  to 
recover  the  price  of  the  trees,  unless  lie  au- 
thorized Mr  Ferris  to  r^resent  him,  and  to 
modify  th'e  contract;  in  which  case  the  price 
agreed  upon  wan  not  due  when  suit  was 
commenced  in  the  lower  court,  and  tlie  plain- 
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tiff  cannot  now  recover."  In  permitting 
this  instruction  to  go  to  the  jury  we  think 
the  leornpd  judge  who  presided  at  the  trial 
lost  siglit  of  tlie  renJ  issues,  and  thus  inad- 
vertently  misled  the  minds  of  the  jurors  as 
to  wliat  tliey  were.  There  was  no  evidence 
upon  the  trial  that  Ferris  claimed  any  au- 
tliority  from  defendant  in  error  for  any  part 
taken  by  him  in  tlie  transaction.  The  whole 
tenor  of  the  defense  aa  to  that  part  of  the 
case  was  that  in  taking  the  order  defendant 
in  errur  claimed  and  represented  tliat  lie  was 
acting  aa  tlie  agent  of  Spaiilding  &  Co.,  and 
that  he  had  no  interest  in  the  trees  so!d,  and 
that  such  was  the  fact;  that  Ferris  was  also 
Spauiding  &  Co's.  agent,  and  bad  authority 
from  that  firm,  and  not  from  defendant  in 
«rror,  to  cliange  the  contract,  or  make  a  new 
one  in  ita  stead.  •  The  question  of  Ferris'  au- 
thority to  act  for  defendant  in  error  was  not 
presented  either  by  Uie  pleadings  or  evidence, 
and  it  should  not  have  been  submitted  to 
the  jury.  City  of  Crete  v.  Cliilds,  11  Neb. 
252,  9  N.  W.  hep.  55.  Ag^n,  the  instruc- 
tion informed  tlie  jury  that  defendant  in  er- 
ror was  "entitled  to  recover  the  price  of  the 
trees,  unless  he  autliorized  Ferris  to  repre- 
sent him,  and  to  modify  tlte  contract."  in 
which  case  he  could  not  recover.  While 
covering  the  wholK  case,  and  excluding  all 
considerations  except  those  named,  thi>  in- 
struction omitted  the  essential  element  that 
if  deff ndaiit  in  error  was  the  a^ent  of  .Spauid- 
ing &  Co.  in  ttdcing  the  or.ler,  or,  if  such 
agency  existed,  and  Ferris  was  adso  the  agent 
of  that  company,  with  authority  to  act,  a 
changed  or  new  conti-act  would  supersede 
the  one  or  ginally  made,  and  defendant  in  er- 
ror could  not  recover  In  an  instruction  of 
this  kind  all  the  elements  necessary  to  the 
conclusion  should  be  included.  Kelson  v. 
Joltansen,  18  Neb.  180.  24  N.  W.  Bep.  730. 
The  judgment  of  the  4iatriat  court  must  be 
reversed,  and  the  canse  remanded  for  further 
proceedings  according  to  law.  Judgment 
accordingly     The  other  judges  concur 


BuROO  0.  Statb. 

{Sttpreme  Court  of  Nebraska.    May  81, 18S9.) 

CosTiNVAXca— ExTBRT  EviDEirca. 

1.  Where  an  information  was  filed  a^inst  A., 
charging  him  with  an  attempt  to  kill  B.,  he  plead- 
ed "not  guilty,  "and  asked  for  a  continuance  of  the 
case  upon  the  ground  that  certain  persons  named, 
who  resided  out  of  the  state,  were  necessary  wit- 
nesses; "that  be  can  prove  by  each  of  said  wit- 
nesses that  this  affiant  has  suffered  from  heredita- 
ry insanity  to  a  greater  or  less  extent  all  through 
his  life;  that  he  Inherited  the  same  from  bis 
mother,"  etc.,  there  being  no  allegation  that  there 
were  no  other  witnesses  by  whom  the  same  foots 
could  be  proved,  and  no  allegation  that  at  the  time 
of  the  committing  of  theofleuse  complained  of  the 
accused  was  unable  to  distinguish  right  frdm 
wrong  in  regard  to  the  particnlar  act  charged, 
held,  that  the  affldarit  was  wholly  insutBoient  to 
Justly  a  continuanoe. 

2.  Where  the  opinion  of  an  expert  Is  sought  up- 
on the  question  of  the  insanity  of  the  aocuMd,  the 
hypothetical  questions  to  suoh  expert  must  oe  so 


framed  as  to  fairly  reflect  the  tacts  admitted,  or 
proved  by  other  witnesses. 

8.  Instruction  examined,  and  held  noterroneous. 

(Syllabua  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
Oroff,  Judge. 

Offutt  &  EnglUh,  for  plaintiff  in  error. 
W.  M.  Lease,  Atty.  Oen.,  for  the  State. 

Maxwell,  J.  The  plaintiff  in  error  was 
informed  against  In  the  district  court  of 
Douglas  county  for  an  assault  upon  his  wife 
with  intent  to  kill  her,  and  on  the  trial  was 
found  guilty  aa  charged,  and  sentenced  to 
imprisonment  in  the  penitentiary  for  15 
years. 

1  The  first  error  assigned  is  that  the  court 
erred  in  overruling  the  motion  for  a  continu- 
anoe. The  offense  is  alleged  to  have  been 
committed  on  the  Uth  day  of  April,  1868,  and 
the  plaintiff  was  arrested  on  the  next  day. 
On  the  14th  of  that  month  he  was  informed 
against,  and  on  the  14th  ef  May  of  the  same 
year  he  was  arraigned,  and  pleade.l  not  guilty. 
He  tliereupon  filed  the  following  atfidavit  for 
a  contin  uanoe:  "  The  alSant,  Peter  Benjamin 
Burgo,  says  that  he  is  not  ready  for  trial  at 
this  term  of  the  court,  tie.ause  of  the.  ab- 
sence of  the  following  witnesses,  viz. :  Ade- 
line Soutlierlitnd,  Lucy  Bamberg,  Sarah 
Moore,  Heni7  Burgo,  Frank  Mackey,  Lemuel 
Foote,  Samuel  Foote,  T.  £.  Ellsworth,  Sut 
Scripture,  Robert  Terry,  Charles  Gilraan, 
Robert  Y.  McColloch,  Ad<lie  Costley.  Oscar 
Sewiird,  Pearly  Huggy,  Susan  Bowles,  Ed- 
ward Bowles,  and  Gus.  Bowles;  which  said 
witnesses  all  live  out  of  this  state,  and  who 
severally  reside  at  and  in  the  states  partiea- 
htrly  and  specifically  stated  in  the  aflldavit  of 
tills  afliant's  attorney,  Charles  Offutt,  filed 
here.  Affiant  says  tliatjie  can  prove  by  each 
of  the  said  witnesses  that  tliis affiant  has  suf- 
fered from  hereditary  insanity  to  agreater  or 
less  extent  all  through  his  life,  and  that  he 
inherited  the  same  from  his  mother,  who  was 
so  insane  for  more  than  20  years  next  before 
her  death,  which  occurred  five  years  ago, 
that  she  was  unable  to  recognize  any  person 
related  to  or  previously  known  to  her;  that 
for  many  yeara  before  the  20  years  at  which 
she  became  "so  insane,  aa  aforesaid,  she  was 
subjei't  to  temporary  fits  of  insanity,  during 
which  she  did  not  know  what  she  was  doing, 
and  did  not  understand  eitlier  the  legal  or 
moral  effects  of  her  acts;  that  at  said  time 
his  mother  attempted  suicide.  ASiant  fur- 
ther says  that  during  all  his  life,  or  the  great- 
er portion  thereof,  he  has  lived  outside  the 
state  of  Nebraska,  and  has  only  recently 
come  to  live  in  the  city  of  Omaha;  that  he 
knows  no  one  in  the  city  of  Omaha  who  will 
testify  to  the  aforesaid  fads,  or  any  patt 
thereof,  and  does  not  know  any  one  in  tlie 
said  city  who  knows  tliis  alH^int  sufficiently 
well  to  Ije  able  to  state  what  the  true  facta 
are  in  relation  to  the  mental  condition  of  this 
affiant.  He  furtlier  says  that  he  believes 
that  he  can  prove  by  each  of  said  witnesses 
that  tills  aiflant  h;is  been  for  mat; 
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and  that  he  was  at  the  time  of  the  assault 
complained  of,  unable  to  distinguish  right 
from  wrong,  and  did  not  know  the  legal  or 
moral  effect  or  consequences  of  his  acts.  He 
further  says  that  the  aflSdavit !»  not  made  for 
delay,  but  in  order  that  he  may  obtain  a  just 
and  fair  trial."  The  above  aflSdavit  wholly 
falls  to  state  facts  sufficient  to  entitle  tlie  affi- 
ant to  a  continuanr-e,  leaving  out  of  view  the 
failure  to  allege  that  the  persons  named  are 
intimately  acquainted  with  the  affiant,  or  any 
fact  showing  knowledge  on  their  part.  There 
is  an  entire  failure  to  allege  that  he  cannot 
prove  the  same  facts  by  other  witnesses  in 
the  state.  The  allegation  that  be  has  lived 
outsi<le  of  the  state  the  greater  portion  of  his 
life,  and  that  he  knows  no  one  in  Omaha  by 
whom  he  can  prove  these  facts,  fall  far  short 
of  showing  that  he  knows  of  no  other  wit- 
nesses who  would  testify  to  all  that  it  is  al- 
leged that  the  witnesses  named  would  testify 
to.  In  addition  to  this,  the  fact  that  the  affi- 
ant's mother  was  afflicted  with  Insanity  will 
not  justify  him  in  the  commission  of  crime, 
unless  he  also  at  the  time  of  committing  the 
act  complained  of  was  unable  to  distinguish 
right  from  wrong  in  regard  to  that  particu- 
]ar  act,  which  is  not  alleged.  There  is  also 
an  affidavit  of  one  of  the  attorneys  of  the 
plaintiff  in  error,  in  which  he  states,  in  sub- 
stance, that  he  has  but  recently  been  called 
into  the  case;  that  he  has  not  bad  time  to 
correspond  with  the  witnesses  named,  to  as- 
certain to  what  extent  the  hereditary  taint 
of  insanity  affected  tlie  plaintiff  in  error;  and 
that  insanity  was  ihe  only  defense  he  intend- 
ed to  make.  Tliere  may  be  cases  where  it 
would  be  proper  to  continue  a  cause  in  order 
to  obtain  proof  of  hereilltary  insanity,  but 
this  is  not  one  of  them,  and  therefore  the 
question  does  not  arl«e,  as  there  is  no  denial 
that  the  plaintiff  in  error  could  distinguish 
right  from  wrung  in  regard  to  the  particular 
act  comiilained  of  when  he  committed  the 
same.  The  court,  therefore,  did  right  in 
overruling  the  motion  for  a  continuance. 

2.  The  second  error  relied  upon  is  that  the 
court  erred  in  rejecting  competent  evidence. 
This  refers  to  certain  hypothetical  questions 
propounded  to  Dr.  Tilden.  The  questions  as 
propounded  contained  a  summnry  of  but  a 
portion  of  the  evidence.  Thereupon  the  court 
said:  "Make  your  question  conform  to  the 
facts,  and  then  ask  it, — the  facts  admitted  or 
already  proved."  In  llorriU  v.  Tegarden, 
19  Neb.  584,  26  N.  W.  Rep.  202,  the  objec- 
tion was  the  hypothetical  questions  did  not 
reflect  all  the  facts  established  by  the  wit- 
nesses. The  court  held,  however,  that  the 
questions  propounded  did  fairly  reflect  the 
facts  of  the  case.  See,  also,  O'Hara  v.  Wells, 
14  Neb.  403,  16  N.  W.  Ilep.  722.  The  ne- 
cessity that  the  questions  shall  fairly  reflect 
the  facts  proved  or  admitted,  where  it  is 
sought  to  show  insanity  as  an  excuse  for 
crime,  is  apparent.  The  plea  is  in  the  nat- 
ure of  confession  and  avoidance.  The  avoid- 
ance— the  insanity — is  to  be  shown  by  the 
testimony.    How  can  an  expert  give  an  in- 


telligible opinion  upon  that  point,  or  one  that 
tlie  jury  would  be  justifled  in  acting  upon, 
unless  the  inquiry  reflects  the  proof  on  that 
question?  There  must  be  a  fair  statement 
of  the  case  to  render  the  answer  of  any  value 
whatever,  as  a  partial  statement  or  one 
founded  on  mere  Action  would  not  fail  to 
mislead  the  jury,  and  probably  cause  a  mis- 
carriage of  justice.  The  court  did  not  err, 
therefore,  in  its  ruling.  The  writer,  for 
himself,  desires  to  say,  aft«r  consideralile  ex- 
perience and  observation,  that  the  ordinary 
medical  expert's  testimony  in  regard  to  in- 
sanity, particularly  where  graduates  of  dif- 
ferent schools  of  medicine  are  pitted  against 
each  other,  is  of  the  most  unreliable  charac- 
ter. It  is  evident  that  there  is  something; 
radically  wrong  in  the  teachings,  in  regard 
to  insanity,  of  such  schools,  or  that  knowl- 
edge on  the  subject  is  so  limited  as  to  place 
the  student  of  that  malady  but  little  in  ad- 
vance of  the  average  citizen.  But,  whatev- 
er the  cause,  it  is  certain  that  if  the  person 
who  commits  an  atrocious  murder  bus  been 
eccentric  in  his  conduct,  although  perfectly 
sane  apparently,  plenty  of  alle^^  experts 
can  be  found  who  will  testify,  in  effect,  that 
he  was  of  unsound  mind,  while  the  same 
proof,  if  offered  to  justify  robbery,  larceny, 
burglary,  or  other  ordinary  offense,  would 
be  laughed  out  of  court.  It  is  probable  that 
there  is  no  better  proof  of  the  sanity  or  in- 
sanity of  a  person  than  the  testimony  of 
those  who  are  intimately  acquainted  with 
him,  and  have  observed  his  conduct  for 
months  or  years. 

3.  Objections  are  made  to  the  following 
instruction  of  the  court  to  the  jury:  "Vou 
are  instructed  that  while  the  presumption  of 
insanity  has  been  raised,  and  the  burden  of 
proof  to  show  the  sanity  of  the  prisoner  is 
upon  the  state,  yet.  in  order  to  acquit,  it  is 
not  sufficient  that  yoi)  find  the  prisoner  in- 
sane. If  you  find  from  the  evidence  beyond 
a  reasonable  doubt  tliat  at  the  time  the  de- 
fendant did  the  cutting  he  had  a  sufficient 
degree  of  reason  to  discern  the  difference  be- 
tween moral  good  and  evil,  then  he  is  respon- 
sible for  his  acts,  and  you  should  find  hiui 
guilty  by  your  verdict.  If,  however,  you  hnd 
from  the  evidence  that  at  thetinie  the  prisoner 
committed  the  offense  charged  he  acted  un- 
der an  irresistible  impulse,  and  at  the  time 
was  unable  to  distinguish  between  right  and 
wrong,  then  you  should  acquit."  It  is 
claimed  that  this  enlarges  the  rule  laid  down 
by  this  court  in  Wright  v.  People,  4  Neb. 
407,  and  Hawe  v.  SUte,  11  Neb.  537.  10  N. 
W.  Rep.  452,  that  where  the  individual  ac- 
cused lacks  the  mental  capacity  to  distinguish 
right  from  wrong,  in  reference  to  the  par- 
ticular act  complained  of,  the  law  will  not 
hold  him  responsible.  This,  we  think,  is  a 
correct  statement  of  the  law.  It  is  difficult 
to  perceive,  however,  how  the  general  state- 
ment in  the  instruction,  if  "at  the  time  [be] 
was  unable  to  distinguish  between  right  and 
wrong  then  they  should  acquit,"  could  in- 
jure the  plaintiff  in  error.    The  broad  appli- 
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cation  of  the  rule  was  In  his  favor,  and  is 
not  ground  of  error.  The  loss  bv  another  of 
his  reason,  whether  temporarily  or  irretriev* 
ably,  whereby  he  ceases  to  have  control  of  his 
own  mind,  actions,  and  conduct,  enlists  our 
sympatliies,  and  causes  us  to  seek  to  amel- 
iorate his  condition;  hence  the  asylums  pro- 
vided by  the  state  for  bis  welfare.  And,  as 
he  was  unable  to  distinguish  right  from 
wrong,  the  state  will  not  hold  him  account- 
able for  a  violation  of  its  criminal  law,  there 
being  no  intent  to  violate  the  same,  or  abil- 
ity to  resist  the  impulse.  It  must  not  be 
forgotten,  however,  that  occasional  oddity  or 
hypochondria  of  the  person  committing  the 
olTense,  or  the  fact  that  he  possesses  an  un- 
governable temper,  must  not  be  mistaken  for 
insanity;  nor  can  the  accused,  as  in  this  case, 
wltere  he  retains  his  reason,  rely  for  proof  of 
his  insanity  upon  the  fact  that  one  of  his 
parents  was  at  tiroes  afflicted  in  that  man- 
ner. The  proof  in  this  case  shows  a  wanton 
and  delibemte  effort  of  a  husband  to  murder 
bis  wife.  Tlie  proof  shows  the  act  to  have 
been  premeditated,  and  the  .ittempt  deliber- 
ately made.  Tliere  seem  to  be  no  extenuat- 
ing circumstances  in  the  case,  and  there  is  no 
material  error  in  th» record.  The  judgment 
is  therefore  affirmed. 

Cobb,  J.,  concurs. 

Reese,  C.  J.  I  agree  to  the  judgment,  but 
not  to  the  reflections  contained  in  the  latter 
part  of  the  second  division  of  the  foregoing 
opinion. 


Chicago,  B.  ft  Q.  B.  Co.  v.  Clark  et'  al. 

{Supreme  Court  of  Nebraska.    May  81, 18S9.) 

Railroad  Cojipamies — Nboliqence — Flbadiso — 

EVIDESCB— UaSTER  AND  8EBVA}iT. 

1.  Where  a  petition  charged  several  defendants 
jaintly  with  operating  a  railroad  construction 
train  in  a  negligent  and  careless  manner  by  negli- 
gently running  H  at  a  hiRh  rate  of  speed  through 
and  by  a  herd  of  cattle  which  were  near  the  track 
over  which  the  train  was  passing,  whereby  •  part 
of  the  cattle  which  came  onto  the  track  were  run 
over,  and  the  train  derailed  and  thrown  from  the 
track,  and  by  which  the  plaintiiT,  who  was  riding 
thereon,  was  injured,  it  was  held  that  the  district 
court  did  not  err  in  overruling  a  motion  to  require 
a  more  specific  statement  in  the  petition  by  snow- 
ing which  one  of  the  defendants  was  operating 
the  road,  if  either  one,  or,  if  all,  whether  jointly 
or  severally,  which  one  employed  the  trainmen, 
and  which  was  charged  with  the  alleged  negli- 
gence. . 

'i.  It  is  not  necessary  to  the  admissibility  of  the 
testimony  of  a  witness  as  to  the-  rate  of  speed  a 
train  of  cars  was  running  at  the  time  of  an  acci- 
dent that  such  witness  should  be  an  expert  in  the 
matter  of  the  speed  of  trains.  Any  person  of 
sound  mind  and  judgment,  who  has  observed  trains 
running,  or  other  objects  in  motion,  and  who  has 
an  opinlott  thereon,  based  npon  seeing  the  train  at 
the  time  in  question,  is  a  competent  witness  upon 
the  subject,  the  jury  being  the  judgesof  the  weight 
of  his  testimony. 

8.  In  such  action  It  was  held  not  to  be  error  for 
the  trial  court  to  permit  the  introduction  of  evi- 
dence tending  to  show  the  unsafe  condition  of  the 
track  at  the  place  where  the  accident  occurred,  as 
tending  to  prove  negligence  on  the  part  of  those 
in  charge  of  the  train. 

i.  An  instruction  in  a  case  of  the  kind  referred 


to,  that  It  was  negligence  on  the  pvt  of  those  is 
charge  of  the  train  to  run  it  at  fu^l  speed  over 
any  part  of  the  track  known  by  them  to  be  fre- 
quented by  cattle,  unless  that  part  of  the  track 
was  guarded,  )ield  error. 

S.  Where  a  contractor  undertook  to  lay  the  track 
upon  a  newly-constructed  railroad  for  the  railroad 
company  owning  or  leasing  the  same,  the  company 
to  furnish  the  construction  train,  and  the  meo< 
necessary  to  operate  it,  they  to  be  employed  and 
paid  by  the  company,  and  to  whom  alone  they  are 
responsible  while  running  the  train,  the  contractor 
having  no  authority  to  control  them  in  that  behalf, 
it  was  }ield  that  if,  by  the  carelessness  of  those  in 
charge  of  the  train  while  passing  over  the  track, 
an  employ^  of  the  contractor,  lawfully  on  the 
train,  and  without  fault  or  negligence  on  his  part^ 
was  injured,  the  railroad  company  owning  ana 
controlling  the  movement  of  the  train  would  be 
liable  for  the  damages  sustained. 

{Syllabus  bj/  the  Court.) 

Error  to  district  court,  Lancsister  county; 
Field,  .Judge. 

Murqiiette  A  Deweese,  tot  plaintiff  in  error. 
Pound  (6  Burr,  Q.  M,  LumberUon,  an* 
Sawyer  <£•  Snell,  for  defendants  in  error. 


Reese,  C.  J.  These  several  canses  were- 
Instituted  in  the  district  court  of  Lancaster 
county  against  plaintiff  in  error.  The  is- 
sues were  formed  separately,  but  when 
they  were  called  for  trial  they  were  consoli- 
dated and  tried  as  one  case;  the  jury  return- 
ing separate  verdicts  in  each  case,  which- 
were  all  in  favor  of  defendants  in  error  and 
assessing  toeach  the  damages  found  due  them. 
A  motion  for  a  new  trial  was  filed  and  upon 
the  same  Iwing  overruled  judgment  was 
rendered.  The  causes  as  consolidated  ar& 
now  brought  to  this  court  by  proceedings  in 
error.  The  issues  formed  in  the  district- 
court  were  sul»tantially  the  same  in  all  th& 
cases,  and  may  be  briefly  stated  as  follows: 
The  actions  were  all  against  the  Nebraska  & 
Colorado  liailroad  Company,  and  John  Fitz- 
gerald and  the  Chicago,  Burlington  &Quincy 
Railroad  Company  as  defendants.  It  was  al- 
leged in  the  petition  that  the  Nebraska  & 
Colorado  Railroad  Company  was  a  corpora- 
tion duly  organized  under  and  by  virtue  of 
the  laws  of  the  stato  of  Nebraska,  and  that 
the  defendant  John  Fitzgerald  was  the  rail> 
road  contractor,  and  a  resident  citizen  of  the 
state  of  Nebraska;  and  that  the  Chicago, 
Burlington  &  Quincy  Railroad  Company  was- 
a  corporation  duly  organized  and  existing 
under  the  laws  of  the  stato  of  Illinois. 
That  said  defendants,  on  tlie  19th  day  of  Oc- 
tober, 1866,  were  engaged  in  the  construc- 
tion and  completion  of  a  railroad,  and  the 
plaintiffs  were  employed  by  the  defendant 
Fitzgerald  at  an  agreed  price  of  81.75  per 
day  in  laying  track  from  the  terminus  men- 
tioned into  the  station  of  Lawrence.  That 
the  said  defendants  were  possessed  of  the  lo- 
comotive, tender,  and  train  of  cars  thereto 
attached,  of  about  16  in  number,  and  at  the 
time  of  the  injuries  complained  of  the  rail- 
road company  i-eferred  to  had  in  it>s  employ 
and  in  charge  and  control  of  its  train  of  cara 
a  conductor,  engineer,  firemen,  and  two 
brakeraeu,  who  were  running  the  train  from 
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about  one  mne  from  tlie  said  staHon  of  Law- 
rence to  the  station  of  Deweeae,  at  a  high 
and  dangeLOus  rate  of  speed,  and  at  not  luas 
than  30  milea  per  hour.  Some  of  the  cars 
were  flat,  some  of  them  box-cars,  and  one 
water-car,  one  engine  and  tender;  and  which, 
train  was  carelessly  and  negligently  made  up 
for  that  trip  by  said  agents,  servants  and  em- 
ployes of  thft  said  railroad  company,  by  run- 
ning tlie  engine  backwards,  aud  by  placing 
the  said  engine  in  the  middle  of  the  train, 
with  about  10  cars  in  front  of.  said  en- 
gine, aud  about  6  cars  in  the  rear  thereof, 
and  with  a  box-car  in  front,  towarda  the 
Siiid  station  of  Deweese,  with  nu  cow-cutcher 
on  in  front  of  the  train,  and  wliile  carelessly 
and  negligently  running  the  train  at  the 
great  rat '  of  speed  mentioned,  by  the  wrong- 
ful act,  neglect,  and  fault  of  defendants, 
while  they  wer£  augaged.  in  managing,  and 
conducting  the  business  of  the  said,  defend- 
ants, and  withujit  fault  on  the  part  of.  the 
plaintiffs,  run  into  a  herd  of  cattle  near  a 
high  bridge,  and  the  cars  aud  all  tliereon  in 
front  of  therenf^ne  were  thrown  dbwn  upon 
tjte  groiHid  below,  a  distanre  of  about)  20 
feet,  and  by  reason  of  which  the  plaintiffo- 
weregreatly  ihjnTedi  ett.  TliedefendantB  inr 
the  action'  flled  tlieir  ntotion  for  »  more  spre^ 
dflostatem'snt  of  the  cause  of  action'  in  the 
fttiltfwing-  pai'ticulars':  (1)  To  show  which' 
one  of  the*  def«idairts  was  in'  possession  of 
Ute  rnilroRit  mentioned  in  tliepetition  at  the' 
time  complained  of,  or,  if  ail  were  in  posse*- 
sion  oC  it,  whether  tliey  held  it  jointly  or 
aeveinHy.  ('2)  Whiih  one-of  the  defemlunts' 
was  possessed  ofthe'lbcomotive,  tender,  and' 
train  of  ears,  and,  if  all  were  possessed  of' 
them,  whether  jointly  or  severally.  ({}•)'  State' 
wiiiciS  one  of  the  railroiuf  companies  hiid  in  its' 
employ  the-condiictDr,  Oreman,  engineer,  and 
brafeemen- referred' to-in  the  petition.  ('4)  "Po- 
require'the'plaintlfTs^  when  tlieystutetliat  the 
said'  railroad  <!emT>iiuywaa  negligent  througl) 
its  agents  and  serrants,  to  state'  wtiich  one* 
of  the'  railroad  companies'  was  referred  to. 
(5)  To  requ'iTe plain tiflfe,  when  they  statetlmt 
the  eiBployuaof  said  railroHd  company,  or  one 
of  them,  had  charge  and  oontroi  of'thesaid  en^ 
gine  and  train  of  ears,  to  state  which  raili<oad 
company  was  meant.  Tlii^  motion  was  ovur- 
ruled  The- cause  being  presented'  on  error 
l)y  the  Chicago,  Burlington  &  Quincy  Bail- 
road  Company  alone,  against  the  several 
plnintrfl^  in  tlio  court  below,  the  first  assign- 
inent  of  error  is  the  rnling<  of  tlie  district' 
court  upon  the  motion  rffen-eil  to.  By  the' 
petition^  the- defemlants  intlie  action  wei^e: 
jointly  chapgt'd  with  the  conmiisslon  of  Uie 
grievances  referred  to  therein,  andv  so  far  as 
appears  upon  the  fane  of  said'  petition,  each 
wua  equally  and'  jointly  liable.  It  was  evi>- 
dently  the  purpose  of  the  pleader  to  so  charge, 
knowing' that  the  facts  r^erred  to  in  the  mo- 
tion were  within  the  special  knt^wiedge  and 
information  of  the  defend.'ints.  The  issues 
could  be  formed  by  answer,  and,  under  the  j 
provisions  of  section  429  of  tiii>  Civil  Code,  I 
'  judgment  miglil  be  rendered  ag«iinst  either' 


defendasit  found  liable,  if  any  liability  ex- 
isted. After  the  motion  for  a  more  spociflc 
statement  of  the  petition  was  overruled  the 
Nebraska  &  Colorado  Railroad  Sled  its  separ- 
ate-answer, denying  that  it  was  the  owner 
of  the  locomotive  and  train  of  cars  referred 
to,  or  had  any  control  or  mana'gement  over 
it).  It  also  denied  that  the  trainmen  were  in 
its  employ  or  under  Its  control,  and  alleged 
t'hut  no  cause  of  action  was  stated  against  it. 
The  Chicago,  Burlington  A  Quincy  Railroad 
Company  answered,  alleging  that  it  had 
leased  the  lines  of  the  Nebraska  A  Colorado 
Kail  road  Company,  and  completed  the  con- 
struotion  of  Ihe-same  through  a  contractor, 
John  Fitzgerald,  the  otiier  defendant;  that 
the  lins'  referred  to  in  the  petition  was  in 
process  of  construction,  and  the  train  of 
cars  iind  emplbyi's  operating  the  same  were 
at  the  time  of  the  accident  complained  of 
under  tlie  control  and  marragement  of  and 
subject  to  the  orders  of  tkeaaid  conti-actor, 
Fitzgerald;  and  alleging  that  whatever  in ju- 
.riestlie-pliiintifFs  received  on  acoouBtotthe 
accident  referred  to  were-  received  anil  in- 
curred by  them  on  account  of  tiieir  own 
ne^igence  and  carriassnesa,  and  not  by  rea- 
son ofe  any  ftt^ilt  of  tlie'said  answeilng  de- 
fendant; and  alleging  furthCTtlHit  tlie  peti- 
tion set  up  no  cause  of  action  as  against  it. 
Fitzgerald  filed  his  separate  answer,  aiUnit- 
ting  that  he  wns  the  railroad  contractor,  and 
tliat  iJhe  several' plaintiifsi were  in  Irisemploy 
at  the  time  of  their  injury.  He  also  admit- 
ted the  mnkinrg-up  of  the  train,  the  collision, 
etc.,  and  alleged  that  whatever  injury  the 
plaintiffs  sustained  'was  on  accuunt  of  their 
own  •carelessness  and  gfoss  negligence,  and 
not  tlii'ougli  any  tnuVL  of  Iii's.  To  these 
several  answers  replies  were'  Sled,  and  the 
cause  proceeded  to  trial. 

Upon  the  trial,  defendants  in  error  called  a 
number  of  wituesses  for  the  purpose,  of  prov- 
ing Hfiproxiniaiely  tha.cateof.spBed.at  which 
the  ti'nin'  was  running  at  the-time  of  the  in- 
jnry.  Some  of  the  witnesses  so  caliod  were 
riding u^ion.the  train„others  werernot.  Xone 
of  tliein  were  expeDt»in  running  brains.  It 
is  insisted  that  they  were.in'comprteMCto  tes- 
tify, iind  that  thf.ic  evidenxse.shoxild  not  have 
lieen  received..  Toi  this  wa  cani-.ot  agree. 
The  rate  of  speed' at  witicli' a' train  is  running 
is  iiirgely  a  matter  of  judgment' fiiom  obser- 
vation. While  a.  person  wlth.au  eJucated 
judgment  upon  that  .matter  would  be,  per- 
haps, a  more  satisfactory  witness  than  one 
uiieducateil,  yet  w«  know  of  no  rule  which 
would  pculiiil.t.tha  uneducated  pei'son  from 
testifying  as  to  his  judgment  ia  the' matter. 
Rjiilroad  Co.  v.  Van  SteinherR,  17  Mlcli.  9i»; 
Bailroiid  Cu.  v..Jolmson.  103- iU.  512;  Teiin- 
sylvania  Co.  v.  Conlan,.  ItOlIll.  93:  Wortlien 
V.  Railway  CO.,  125iM»a9.  99-.  The  question 
is  m(u:eas.to.Uiequality  ofUliatesUiuony  tiian 
as.  to  ita  coinftetency ;  and  this  matter  was 
pnipei  ly  left  to  tli«  jury  for  tlieit  considera- 
tion. 

It  was  .shown  upon  the  trial  that. plaintiff 
ia  (trrur  entered  into  a  euutxaet  wijCh  Fitz- 
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geraW,  by  which  he  undertook  to  lay  the 
track  over  that  portion  of  the  Nebraska  & 
Colorado  Hailroi»d  from  Edgar  to  Blue  Hill, 
a  distance  of  29  miles.  Tlie  contract  was  In 
writing.  By  it  the  work  was  to  be  done  un- 
der the  direction  of  the  engineer  o{  plaintiff 
in  error,  who  was  in  charge,  am)  wboee  or- 
ders the  contractor  was  bound  to  obey  im- 
plicitly. It  was  also  provided  that  plaintiff 
in  error  should  furnish  all  necessary  engines 
and  cars  and  the  men  to  operate  tliem. 
Aside  from  the  contract,  it  was  shown  tliat, 
so  far  as  the  rate  of  speed  was  concern*^, 
and  the  manner  of  running  tlie  construction 
train,  the  conductor  and  his  crew,  who  were 
the  emplojt'sof  plaintiff  in  error,  acted  inde- 
pendently of  the  contractor,  his  agents  and 
servants:  the  conductor  and  crew  being  in 
the  respect  named  responsible  only  to  It.  On 
the  date  named  in  the  petition  the  track-lay- 
ing had  reached  within  about  a  half  a  mile 
of  Lawrence,  wlien  the  noon  signal  was  giv- 
en, and  the  work  liands  boarded  the  train  for 
the  purpose  of  returning  to  Deweese — which 
was  the  first  station  to  the  east— for  dinner. 
On  the  way  back,  as  the  train  approached  a 
bridge  of  considerably  height,  it  was  observed 
that  a  lierd  of  cattle  were  near  the  track  on 
either  side,  a  part  of  which  soiiglit  to  cross 
in  front  of  the  train,  when  they  were  struck, 
and  a  portion  of  tlie  train  derailed,  and  a 
number  of  cnrs,  which  were  being  "backed" 
by  the  engine,  and  in  and  on  which  defend- 
ants in  error  were  riding,  were  thrown  from 
the  bridge  into  the  ravine  below,  the  bridge 
being  in  part  destroyed,  and  the  injuries 
complained  of  received.  Snme  evidence  was 
intniduced  which  tended  to  siiow  the  bad 
condition  of  the  ti°ack  over  which  the  train 
passed  just  prior  to  the  accident.  This  was 
objected  to,  and  the  objection  w«a  overruled, 
to  which  plaintiff  in  eirorexceptetl,  and  now 
assigns  the  ruling  fur  en'ur.  In  this  we 
think  the  court  did  not  err.  It  was  alleged 
in  the  petition,  and  sought  to  be  proved  up- 
on the  trial,  that  the  trnin  was  running  at 
an  uiiusnally  rapid  and  dangerous  rate  of 
speed,  so  that  it  was  impos<iibIe  to  stop  the 
train  in  time  to  avoid  the  collision.  The  ev- 
-idence  was  competent  for  the  purpose  of 
showing  negligence  on  the  piirt  of  the  em- 
ployi'-s  of  plaintiff  in  error  at  the  time  of  tiie 
accident,  a  part  of  which  was  a  dangerous 
mte  of  s|)eed  at  which  the  train  was  run- 
ning. As  louching  the  question  of  negli- 
gence, the  evidence  was  proper. 

Upon  the  trial  the  court  at  the  re<juest  of 
defendant  in  error  gave  the  following  in- 
struction: "The  jury  are  instructed  that  it 
is  negligent  for  the  empluyi's  of  a  railroad 
tompany,  or  of  others  having  the  control, 
management,  and  running  of  a  railroad  train 
having  persons  lawfully  on  board  thereof  to 
cirry,  to  run  such  train  at  full  speed  over 
any  part  of  its  track  known  by  such  em- 
ployes to  be  frequented  by  cattle,  unless  that 
part  of  the  track  is  properly  guarded. "  In 
I>erniitting  this  instruction  to  go  to  the  jury 
«e  think  the  district  court  erred.  There  is 
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no  doubt  but  that  it  would  have  been  com- 
petent to  instruct  the  jury  that,  while  run- 
ning over  that  part  of  the  track  a  greater  de- 
gree of  care  should  be  taken  than  while  pass- 
ing over  the  other  portions  of  the  load,  per- 
haps, but  we  know  of  no  rule  which  would 
require  the  track  to  be  guarded ;  any  other 
kind  of  care  which  would  have  secured  safety 
would  have  been  sufficient.  Furthermore, 
the  question  of  negligence  was  for  tlie  jury 
to  decide  under  all  the  facts  and  circum- 
stances proven. 

Tlie  only  other  question  which  it  is  deemed 
necessary  to  notice  is  as  to  the  liability  of 
phtintiff  in  error,  assuming  tliat  all  other 
necessary  and  essential  ingredients  of  the 
case  are  proven.  It  is  insisted  th.it  under 
the  evidence  Fitzgerald  was  an  independent 
contractor,  and  under  the  rule  laid  down  in 
Hitte  T.  Itailroad  Co.,  19  Xeb.  620,  28  N.  W. 
Kep.  284,  plaintiff  in  error  could  not  be  lia- 
trfe.  In  that  ease  Judge  Cobb,  in  writing 
the  opinion,  says:  "The  said  road  was  un- 
flnished  and  being  constructed  at  the  time  of 
the  said  injury;  that  the  en'.;lne  and  cars 
by  which  Said  injury  was  inflicted  were  in 
the  care  and  custody  of,  and  were  being  run, 
operated,  and  managed  by,  the  servants  and 
hired  men  of  the  said  John  Fitzgerald,  and 
not  of  the  defendant,  [the  railroad  com- 
pany.]" Again,  on  pa^e  624, 28  N.  W.  Rep. 
286,  it  is  said:  "In  the  case  at  bar  Fitzger- 
ald Wiis  deiirly  an  ind^)endent  contructor. 
He  had  the  use  of  the  engine  and  cars  of  the 
defendant  ns  a  part  of  the  consideration  for 
the  work  performed  by  him ;  and  if  the  en- 
gineer and  flreman  of  the  train  which  did 
the  damage  were  borne  upon  the  pay-rolls  of 
thedefendiint  while  working  on  the  contract, 
as  claimed  by  counsel  for  plaintiff,  which 
does  not  fully  appear  from  the  evidence, 
doubtless  their  compensation  was  fully  ac- 
counted for.  by  the  contractor  to  the  com- 
pany. I  conclude,  therefore,  that  the  train 
consisting  of  an  engine,  tender,  and  one  or 
two  tiat-cars,  which  struck  and  kille<1  plain- 
tiff's decedent,  was  not  being  run  by,  nor 
under  the  control  or  management  of,  the  de- 
fendant company,  and  that  tlie  defendant  is 
nut  bound  to  respond  to  any  damage,  if  any, 
suffered  tlirough  or  by  reason  of  the  negli- 
gence of  the  engineer,  conductor,  or  other 
'  persons  in  charge  of  the  said  train. "  In  the 
I  case  at  bar  we  have  an  entirely  different  con- 
'  d.tion,  so  far  as  the  management  or  running 
'  of  the  train  was  concerned.  The  contractor 
'  had  no  kind  of  authority  over  the  train  crew. 
They  were  responsible  alone  to  the  plaintiff 
in  error.  Had  the  contractor  directed  the 
conductor  to  "slow  up"  the  train  before  run- 
ning into  the  herd  of  cattle,  the  conductor 
was  under  no  obligation  to  obey  the  order. 
Had  he  directed  the  train  to  run  at  a  less 
rate  of  speed  upon  its  return  trip  to  Deweese, 
the  conductor  was  under  no  kind  of  obliga- 
tion to  obey  him.  He  had  no  more  authority 
over  the  conductor  than  had  any  other  per- 
son u|K>n  the  ground,  and  therefore  could 
not  be  held  liable  for  yjejji|)egligence  of  tli^ 
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trainmen;  while,  upon  the  otber  hand,  plain- 
tiff in  error  would  be  held  liable  for  all  in- 
juries  which  might  result  by  their  negli- 
gence or  want  of  care.  Tbomp.  Neg.  892  et 
seq. ;  Sproul  v.  Hemraingway,  14  Pick.  1; 
Fletcher  v.  Braddick,  2Boa.  &P.  (N.  R.)  182; 
"Wootl  V.  Cobb,  13  Allen,  58;  De  Forrest  v. 
Wright,  2  Mich.  368.  Any  other  rule  would 
place  the  contractor  at  the  mercy  of  tlie  serv- 
ants of  his  employer  in  a  matter  in  which 
he  had  no  power  or  authority  to  control  their 
actions. 

The  questions  of  the  alleged  negligence  of 
plaintiff  in  error  and  of  the'alleged  contribu- 
tory negligence  on  the  part  of  defendants  in 
error  are  discussed  to  a  considerable  extent  by 
the  briefs  of  counsel,  but,  as  a  new  trial 
must  be  bad,  and,  as  these  questions  are  for 
the  consideration  of  a  jury  alone,  under 
proper  instruction,  we  do  not  deem  it  expe- 
dient to  examine  them  at  this  time.  For  the 
error  in  giving  the  instruction  referred  to 
the  judgment  of  the  district  coui-t  is  reversed, 
and  the  cause  is  remanded  for  further  pro- 
ceeding according  to  law.  The  other  judges 
concur. 


CuiCAGO,  B.  &  Q.  B.  Co.  V.  Starmkr. 

iSuprente  Court  of  Nebraska.    May  81, 18S9.) 

Railroid  Coufxxibs — Accidents  at  Crossinos — 
Damaors. 

1.  Tbe  evidence  la  examined,  and  held  sufficient 
to  sustain  the  finding  by.  the  jury  of  negli^nce  on 
the  part  of  plaintiif  in  error,  and  the  absence 
thereof  on  the  part  of  defendant  in  error. 

2.  Where,  in  an  action  for  damages  by  reason  of 
a  personal  injury,  the  court  Ingtructed  the  jury, 
among  other  things,  that  in  case  they  found  for 
the  pliiintiff  in  the  action  they  could  take  into  con- 
sideration bodily  pain  and  suffering,  loss  of  time, 
and  reduction  of  plaintiff's  ability  to  earn  money 
in  her  business  and  calling,  the  instruction  was 
sustained  as  being  applicable  to  the  evidence  pro- 
duced on  the  triaL 

8.  The  ruling  of  the  district  court  refusing  to 
give  an  Instruction  asked  must  be  excepted  to  in 
order  to  justify  the  supreme  court  In  reviewing  it. 

4.  The  verdict  and  judgment  held  not  to  be  ex- 
cessive under  the  evidence. 

{SyUubui  hy  the  Court) 

Error  to  district  court,  Adams  county; 
Gaslin,  Judge. 

Marquett  <&  Deweese,  for  plaintiff  in  error. 
C.  H.  Tanner,  tor  defendant  in  error. 

Rki<£e,  C.  J.  This  action  arose  out  of  a 
collision  between  a  train  of  cars  and  a  buggy 
in  which  defendant  in  error  and  her  father 
were  riding,  while  attempting  to  cross  the 
railroad  ti-ack  in  the  city  of  Hastings,  at  the 
crossing  of  said  tract  and  Lincoln  avenue,  a 
public  street.  Defendant  in  error  tiled  her 
petition  in  tbe  district  court,  alleging  the 
facts  of  tbe  collision,  and  injury  to  hei-self, 
claiming  that  tbe  accident  was  caused  by  the 
negligence  and  carelessness  of  the  railroad 
company,  its  agents  and  servants,  in  nut 
mounding  the  whistle  or  ringing  the  bell  for 
the  crossing,  etc.,  and  alleging  the  al>s."nce 
of  negligence  on  her  part.  PlaintitI  in  error 
answer^,  denying  any  carelessness  on  its 
part,  and  pleading  contributory  negligence 


on  tbe  part  of  defendant  in  error.  Tbe  line 
of  plaintiff's  road  runs  through  the  city  of 
Hastings  from  east  to  west;  and  the  crossing 
where  the  collision  occurred  is  on  the  railroad 
track  on  tbe  avenue,  which  runs  north  and 
south.  The  plaintiff  and  ber  father  were  in 
a  buggy,  driving  south,  across  the  track. 
Bolh  sides  of  the  street  as  it  approaches  tlie 
crossing  were  occupied  by  buildings,  some  of 
which  were  constructed  by  plaintiff  in  error, 
and  which  interfered  with  the  view  up  and 
down  the  track  until  tbe  person  seeking;  to 
cross  came  near  to  tbe  track.  Tbe  north 
track  was  the  side  track  where  cars  were 
switched  back  and  forth,  and  sometimes 
left  standing.  One  of  these  cars  stood  on 
this  north  side  track,  east  of  the  wagon 
crossing,  and  extended  into  the  street.— 
some  of  the  witnesses  say  five  or  six  feet, 
and  others  say  its  entire  length;  but  the 
wagon  crossing  itself  was  not  interfere^i 
with  by  this  car.  This  north  track  was 
about  12  feet  distant  from  the  south  one.  and 
on  this  second  track  box-cars  were  being 
pushed  backwards  to  the  west  by  the  switch- 
engine;  and  it  was  these  cars  and  engine 
with  which  the  buggy  that  defendant  in  er- 
ror and  ber  father  were  riding  in  colIi<l««l. 
The  foregoing  facts  were  substantially  con- 
ceded by  both  parties.  The  trial  was  had  to 
a  jury,  which  resulted  in  a  verdict  in  favor 
of  defendant  in  error.  A  motion  for  a  new 
trial  was  61ed,  which  was  overruled,  and  a 
judgment  rendered  on- the  verdict.  Plain- 
tiff in  error  now  presents  the  cause  to  tiiis 
court  by  proceedings  in  error. 

It  is  contended  by  pkiintiff  in  error — Fir.i!. 
that  there  was  no  proof  of  negligence  on  its 
part;  second,  that  there  was  contributory 
negliijence  on  the  part  of  defendant  in  error; 
third,  that  the  trial  court  erred  in  its  in- 
structions to  tbe  jury;  fourth,  that  it  erred 
in  refusing  to  give  instructions  askcni  by 
plaintiff  in  error;  And,  fl/th,  that  the  ver- 
dict was  excessive.  Tliese  questions  will  be 
noticed  in  their  order,  but  for  convenience 
the  first  and  second  may  be  taken  togetlier. 
There  was  a  conflict  in  the  testimony  as  to 
whether  the  usual  signals  were  given  as  the 
engine  and  cars  approached  the  crossing^,  and 
whether  any  bnikcmen  were  on  the  train 
which  was  being  backed  by  the  engine,  ami 
whether  proper  precautions  were  taken  by 
the  father  of  plaintiff  in  error,  w^ho  Wiis 
driving  the  horse  atUvched  to  the  buggy  ia 
which  they  were  riding,  before  trying  to 
cross.  A  nuniber  of  witnesses  testified  pos- 
itively that  they  heard  the  whistle  and 
ringing  of  the  engine  bell  as  the  citrs  ap- 
proached the  crossing,  and  that  a  brakemun 
was  on  the  front  end  of  the  front  oir,  whielt 
was  a  box-car,  as  the  train  came  to  the  cross- 
ing; while  upon  the  other  hand  a  number  of 

j  witnesses  testified  as  positively  on  behalf  of 
defendant  in  error  that  there  was  no  brake- 
man  on  the  train,  that  the  bell  was  not  rung. 

land  that  they  heard   no  whistle.     It    wii^ 


shown  with  sufficient  ciearncis  that  defend- 
id  her  faUier  approaclii 

Digitized  by  VjOOQIC 


ant  in  error  and  her  faUier  api>roaclied  tl.f 


Neb.) 


CLEVELAND  CO-OP.  STOVE  CO.  v.  HOVBT. 


V07 


crossing  with  the  horse  in  a  walk,  and  that 
as  Uwj  approached  the  track,  their  speed 
was  checked  either  by  the  voluntary  action 
of  the  horse  or  by  the  driver,  and  that  at  no 
time  prior  to  their  crossing  tlie  first  track 
conid  they  see  the  approaching  cars,  owing 
to  the  obstruction  which  had  been  built  near 
the  track  by  plaintiiT  in  error  and  the  box- 
car which  projected  into  the  street;  that 
after  the  horse  had  crossed  the  north  track 
and  passed  the  car,  it  saw  the  approaching 
.cars,  and  turned  sharply  to  the  riglit,  nearly 
parallel  with  the  track  on  which  the  cars 
were  moving,  when  the  buggy  was  struck, 
crushed  down,  and  defendant  in  error  witli 
it,  was  dragged  along  by  the  side  of  the 
track  where  she  claimed  to  have  received  the 
injuries  complained  of  In  her  petition.  An 
ordinance  of  the  city  of  Hastings  was  also 
introduced,  which  required  plaintiff  in  error 
to  keep  a  flagman  at  the  crossing  for  the 
purpose  of  notifying  persons  who  desired  to 
cross  of  approaching  cars;  but  there  whs  no 
flagman  there.  It  must  be  conceded  tliat 
upon  a  part  of  these  questions  the  testimony 
seems  to  be  preponderate  in  favor  of  tlie 
theory  contended  for  by  plaintiff  in  error  on 
the  trial.  Yet  we  do  not  apprehend  that  they 
would  necessarily  have  been  decisive  of  the 
case  In  favor  of  plaintiff  in  error  bad  they  been 
found  favorable  to  it.  Suppose  the  whistle 
bad  sounded  at  the  crossing  of  the  next  ave- 
nue east,  more  than  a  block  away, — and  that 
is  as  near  as  is  claimed, — and  that  the  bell 
was  being  rung  at  the  east  end  of  the  train, 
which  consistMl  of  from  two  to  six  cars, — 
the  witnesses  differing  as  to  the  number, — 
and  tliat  there  was  no  brakeraan  on  the  front 
car,  and  no  flagman  at  the  crossing,  as  re- 
quired by  the  ordinance,  then  we  could  not 
say  that  there  was  nut  sufllcient  to  sustain 
the  finding  of  the  jury  by  its  general  verdict. 
The  instruction  given  to  the  jury,  and  of 
which  complaint  is  made,  was  as  follows: 
"In  case  you  find  for  plaintiff,  you  can  only 
find  actual,  proximate,  and  not  remote,  spec- 
ulative, or  exemplary  damages;  but  you  can 
take  into  consideration  bodily  pain  and  suf- 
fering, loss  of  time,  and  reduction  of  her 
ability  to  earn  money  in  her  business  and 
calling."  It  is  insisted  that  this  instruction 
was  inapplicable  to  the  facts,  and  misleading 
to  the  jury.  This  contention  is  based  upon  the 
claim  that  there  was  no  evidence  to  support 
the  instruction.  To  this  we  cannot  agree, 
but  will  reserve  our  discussion  of  the  ques- 
tion involved  until  further  on  in  this  opinion. 
It  is  next  contended  that  the  court  erred 
in  refusing  lo  give  to  (lie  jury  an  instruc- 
tion requested  by  plaintiff  in  error  on  the 
trial.  This  contention  must  be  disposed  of 
by  saying  tliat  no  exceptions  were  taken  to 
the  action  of  the  court  in  that  behalf,  and 
therefore  it  cannot  be  reviewed.  As  to  the 
contention  that  the  verdict  was  excessive, 
we  are  not  enti  rely  free  from  doubt.  It  is  con- 
ceded that  defendant  in  error  was  confined  to 
tier  room  for  but  a  few  weeks,  if  so  long; 
that  no  boues  were  broken ;  that  slie  returneid 


home  with  her  father,  who  resided  some  dis- 
tance in  the  country,  on  the  evening  of  tb« 
accident,  and  soon  after  engaged  in  her  bus- 
iness of  teaching  school,  and  so  continued  up 
to  the  time  of  the  triid,  which  was  some  10 
months  thereafter.  But  it  was  shown  that 
a  somewhat  severe  and  painful  injury  was 
received  upon  one  of  her  liml>s  above  the 
knee;  that  her  nervous  system  was  severely 
shocked  at  the  time  of  the  accident,  so  much 
so  as  to  destroy  consciousness  for  some  time; 
that  for  nearly  all  the  time  intervening  l>e- 
tween  the  injury  and  the  trial  she  had  suf- 
fered pain  in  the  injured  limb;  that  her  nerv- 
ous system  was  badly,  and  probably  perma- 
nently. Injured,  so  much  so  as  to  deprive  her 
of  the  ability  to  sleep,  and  perceptibly  Impair 
her  health,  and  which  condition  might  be- 
come more  painful  and  burdensome,  as  the 
physician  who  examined  her,  testified.  These 
facts  when  taken  in  connection  with  the 
further  consideration  that  her  prior  condi- 
tion, weight,  etc.,  were  testified  to  by  her 
family  and  neighbors,  as  well  as  her  condition 
at  the  time  of  the  trial,  at  which  she  was 
present  and  before  the  jury,  render  it  diffi- 
cult for  us  to  say  that  the  verdict  [for  $1,500] 
was  excessive.  This  evidence  was  also  sufll- 
cient to  warrant  the  court  in  giving  the  in- 
struction complained  of,  as  hereinbefore  re- 
ferred to.  Finding  no  error  in  the  recoi-d, 
the  judgment  of  the  district  court  must  be  af- 
firmed, which  is  done.  The  other  judges 
concur. 


Clevbland  Co-op.  Stove  Co.  v.  Hovey 
et  al. 

{Supreme  Court  of  Nebraska.    May  81, 1889.) 
Sale— Admissions  bt  Aoest. 

1.  From  the  written  exhibits  tised  on  the  trial, 
held,  tbat  a  jury  would  be  justified  in  flndioct  that 
the  defendants  did  not  act  in  good  faitli  with  the 
plaintiff,  and  were  liable. 

a.  An  agent  who  sells  goods  subjeot  to  the  ap- 
proval of  his  principal  Is  not  thereby  a  general 
agent,  and  proof  of  wbat  sacb  agent  siud  or  did  in 
relation  to  the  eoods  after  the  order  has  been  Bllsd 
is  not  adLmisslble  against  his  principal  without 
proof  of  his  authority  to  bind  liis  prindpal  In  that 
manner. 

(Syllabut  by  Ois  Court) 

Error  to  district  court,  Lancaster  county; 
Field,  Judge. 

Sawyer  ^  Snell,  for  plaintiff  in  error. 
Haruxtod,  Ames  t&  Kelly  and  Ednon  Rich,  for 
defendants  in  error. 

Maxwell,  J  This  action  was  brought 
by  the  plaintiff  against  the  defendants  upon 
their  written  order  for  certain  stoves  at  a 
price  named  in  the  order.  The  order,  as  set 
out  in  the  petition,  is  as  follows: 

"It  is  understood  that  all  claims  for  short- 
age or  allowance  must  be  made  within  ten 
days  after  receipt  of  goods.  Also,  that  there 
is  no  agreement  other  than  is  specified  herein 
that  shall  be  binding  on  the  Cleveland  Co- 
operative Stove  Company,  and  they  reserve 
the  privilege  of  rejecting  or  accepting  this  or- 
.der,  or  any  part  thereof,  upon  the  receipt  of 
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Mine  at  tlieir  office.  No.  52.  Aug.  30, 
K85.  Cleveland  C<»-operallve  Stove  Com- 
piny.  r'haso  ship  to  ilovey  &  Peck,  Lin- 
coln, Neb.* 

*■  iZip $2  80 

»•  «    ••   3  45 

>-»Sociul 7  75 

a-2J      •'      8  3.-. 

J-W  Casino 9  IK) 

»-*0  Silver  Cannon  Base 5  (X> 

t44      "               "                 , fl55 

K«»     "               "                8  30 

S-l»  New  Fine  Arts 8  10 

»-ll  New  Lorian  Plain 5  85 

»-34  Hot  Wave U  SO 

1-24  New  Midnight  B.  B 15  25 

>-9B     "           "                 , 17  «5 

a-  8BIack  Hawks 9  25 

"Chicngo  Delivery.  Ent.  Ship  at  once. 
Trrins  due  Feb'y  1,  1886.  Left  copy,  signtnl 
ia. duplicate.    Hotey  So  Pkck. 

"Geo.  E.  Kefbr,  Agent." 

The  answer  contains  a  purported  copy  of 
fbe  order,  wtiich  is  similar  to  the  above  ex- 
cept "2  No.  8  Black  Hawks"  cook  stoves; 
and  the  following:  "  Any  of  the  above  stoves, 
CO  hand  Feb'y  Ist,  to  be  carried  by  us  nnlil 
■old."  Why  these  words  were  in  the  copy, 
and  not  In  the  original,  does  not  appear.  On 
the  trial  of  the  cause  the  jury  returned  a  ver- 
dict for  the  defendants,  and  judgment  was 
■endered  thereon.  The  testimony  shows  that  a 
large  part  of  the  goods  described  in  tite  order 
were  shipped  from  Cleveland,  Ohio,  with  other 
goods,  as  part  of  a  cur-load  to  Omaha  on  the 
21st  of  September,  1885,  and  were  reshipped 
from  Omaha  to  the  defendants  on  the  Ist  day 
of  October  of  that  yesir.  Tlie  defendants  say 
that  they  refused  to  receive  the  goods,  but,  if 
so,  they  failed  to  give  the  plaintiff  notice  of 
that  fact.  On  the  12th  day  of  October,  1885. 
the  plaintiff  shipped  the  remainder  of  the 
goods  described  in  the  order,  which  were  re- 
ceived about  ihe  27th  of  that  month.  Tliere- 
tipon  the  defendants  sent  thefoUowing  letler 
tothe plaintiff:  "Lincoln,  Neb.,  Oct. 28. 1885. 
To  the  Cleveland  Co-operative  Stove  Co. — 
Cronts:  Your  several  in  vs.  for  goods  nt  band. 
Ttte  stoves  came  to  hand,  but,  so  far,  we  have 
lefnsed  to  take  them  from  R.  R.  Co.  Last 
part  of  the  goods  ordered  and  some  not  or- 
dered came  to  hand  in  a  wrecked  condition. 
Shortly  after,  a  lot  of  casting  badly  broken 
came  straggling  in,  and,  to  close  up  with, 
lot  stoves  CHme  from  Chicago.  These  goods 
please  consider  subject  to  your  order.  Yours, 
truly,  HoVEY  &  Peck."  It  will  be' observed 
that  the  defendants  make  no  objection  in  the 
above  notice  that  the  goods  were  not  shipped 
in  time  for  the  fall  trade,  yet  this  was  one  of 
the  principal  defenses  relied  upon  in  the  trial 
•f  the  case;  nor  do  they  object  to  the  goods 
as  not  conforming  to  the  order;  the  only  ob- 
jiections  being  that  the  first  shipment  came  to 
land  in  a  wrecked  condition,  and  that  a  lot  of 
casting  were  badly  broken.  The  bill  of  lad- 
ing at  Omaha  shows  that  three  of  the  stoves 
were  injured  when  reshipped,  but  to  what 
extent  does  not  appear,nor  does  it  appear  to 
bave  been  the  fault  of  the  plaintiff.  -To  the 
defendants'  notice  of  October  28th  the  plaintiff 


sent  the  following  answer:  "Nov.  28,  1885. 
Messrs  Hovey  *  Peck,  Lincoln,  Neb. — Dr. 
Sirs:  Yours  of  .some  time  ago,  advising  us 
that  the  goods  you  ordered  from  us,  that  we 
shipped,  were  still  in  charge  of  R.  R.  Co. 
and  refused  by  yon.  You  stated  that  there 
were  some  goods  not  ordered  by  you,  Wf  say- 
that  we  did  not  ship  you  a  single  stove  which 
does  not  appear  on  your  written  order  Aug. 
30,  the  same  being  signed  by  you.  The  goods 
were  all  in  perfect  condition  when  8hipp«d  by 
■is;  and,  of  course,  we  are  not  responsible* 
for  transportation  breaks.  These  are  our 
most  desirable  goods,  such  as  we  have  been 
constantly  short  of,  and  of  which  we  ooiild 
have  sold  5,000  mure  than  we  have  if  we 
could  have  made  them.  Of  course,  it's  your 
privilege  to  deline  to  receive  them  of  R.  R. 
Co.;  and,  when  the  bills  mature,  we  stiall 
expect  them  to  be  paid  promptly.  We  are  sorry 
for  this  occurrence,  and  think  the  better  way 
for  you  would  iiave  been  to  receive  the  goods; 
and  we  furnish,  as  a  matter  of  acoomiuoda- 
tion  to  you,  the  necessary  repaire  at  half- 
price.  Still,  of  course,  you  are  to  judge  of 
this.  Still,  we  hope  you  may  succeed  in  get- 
ting your  pay  of  goods  from  R.  R.  Ca;  or. 
perhaps,  you  can  get  settlement  from  them 
for  damages,  and  take  the  goods;  in  which 
case  specify  repairs  wanted,  and  we  will  fur- 
nish as  above.  Hoping  yon  are  having  a  good 
season's  trade,  and  that  you  may  have  occa- 
sion to  favor  us  with  your  further  orders, 
we  are.  Yours,  resp'y,  Cleveland  Co-op. 
Stove  Co.  (M.)"  Nothing  further  was  done 
until  February  1,  1886,  when  the  plaintiff 
sent  a  statement  of  account  to  the  defendants 
for  payment.  To  this  defendants  answered: 
"This  bill  is  for  more  than  we  owe  jrou. 
Yours,  truly,  Hovey  &  Peck." 

The  testimony  shows  that  the  only  dealings 
the  defendants  bad  with  the  plaintiff  was  tite 
transaction  in  relation  to  the  goods  in  ques- 
tion. The  conduct  of  the  defendants  certain- 
ly tends  to  show  the  want  of  good  fiiith  on 
their  part,  and  a  jury  would  be  warranted  in 
tlnding  that  the  defendants  had  accepted  the 
goods  and,  subject  to  any  damages  they  may 
have  sustained  by  reason  of  bre^age,  if  any. 
should  pay  for  the  same.  The  Ant  shipment 
of  goods  must  have  been  received  in  Lincoln 
as  early  as  the  3d  of  Octob  r,  1885,  yet  the 
defendants  served  no  notice  on  the  phiintifT 
that  they  would  not  receive  the  goods,  and 
made  no  claim  for  shortage  as  provided  in  the 
terras  of  their  own  order.  Good  faith  on 
their  own  part  required  them  to  act  with  rea- 
sonable promptness  in  notifying  the  plaintiff 
of  any  dissatisfaction  on  their  part,  and  tlie 
cause  of  the  same.  On  the  trial  of  the  cause. 
Hovey,  one  of  the  defendants,  was  permitted 
to  testify  to  conversations  he  had  with  the 
iigent  of  the  plaintiff  after  the  stoves  had  been 
received  in  Lincoln.  The  question  and  an- 
swer are  as  follows;  "Qitestton.  You  may 
state  what  conversation,  if  any,  you  had  with 
the  plaintiff's  agent,  Mr.  Kefer,  regarding  a 
I  settlement  of  this  claim,  after  you  had  re- 
'  fused  to  accept   the  stoves  shipped.     The 
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Court.  You  may  state  what  was  done  by  tlie 
:ig3nt  here.  Witiusa,  Shall  I  relate  anything 
bt<  said  to  me?  The  Court.  Yes,  state  all 
there  is  about  it.  Anszoer.  Why,  he  simply 
told  me  he  was  sorry  the  case  happened  as  it 
was.  He  was  a  man  we  dealt  with  a  good 
deal.  Seiiig  a  resident  of  the  town,  selling 
goods  on  commission,  we  tried  to  help  him. 
After  the  trouble  with  the  stoves  came  to 
bis  knowledge,  be  came  to  me  and  said  he 
would  try  and  dispose  of  them. "  This  eri- 
dence  was  objected  to,  the  objections  over- 
'  ruled,  and  proper  exceptions  taken  to  the  rul- 
ing of  the  oonrt.  The  court  also  permitted 
one  Falmer  Way  to  testify  that  Kefer,  the 
agent  of  the  plaintiff,  after  the  order  had  been 
filled  offered  to  sell  the  stoves  in  question  to 
him.  This  testimony  is  clearly  erroneous. 
There  is  no  testimony  in  the  record  tending 
to  show  that  Kefer  bad  any  general  author- 
ity in  the  matter.  So  far  as  appears,  he  was 
a  mere  special  agent  of  tt^  plaintiff  to  take 
orders  for  goods  which,  if  appioved  by  tlie 
phiinti|r,  were  to  be  filled.  There  is  no  tes- 
timony even  that  Kefer  was  such  special 
agent  at  the  time  testified  to  as  above  by 
Hovey  and  Way.  There  was  no  apparent  au- 
thority of  Kefer  to  act  in  the  premises,  and 
the  testimony  in  question  was  clearly  inadmis- 
sible. The  question  here  presented  was  before 
this  court  in  Howell  v.  Gruff,  41  N.  W,  Rep. 
142,  and  the  authority  of  tlie  agent  denied. 
There  is  something  suggestive  in  Hovey's 
testimony  that  "he  [Kefer]  was  a  man  we 
dealt  with  a  good  deal,"  as  his  own  testl- 
naony  shows  that  lie  put-chased  no  other  goods 
from  the  plaintiff  than  those  in  controversy 
in  this  case.  The  record  also  shows  that  a 
number  of  questions  were  propounded  by  the 
Judge  to  witnesses,  which  seem  to  have  been 
prejudicial,  but  to  which  no  excpptions  were 
taken,  and  which  cannot  be  consideretl.  The 
juilgment  of  the  district  court  is  revereed. 
and  the  cause  remanded  for  a  new  trial.  lie- 
versed  and  remanded.  The  other  judges 
concur. 


Gallowat  v.  Hicks.     . 
{Supreme  Court  of  NOrratkii.    May  81,  1889.) 
Negotiablc   IX8TmnifB>'TS  —  Actions  —  Ikstsuc- 

TIONS. 

1.  In  an  action  by  a  married  woman  upon  a 
promissory  note  payable  to  "M. "  H.,  and  which 
initial  letter  of  the  eiren  name  was  the  same  as 
t.be  initial  letter  of  her  husband,  who  carried  on 
business  by  the  name  of  "M.  "  H.,  the  defendant 
in  the  suit  answered  admitting  the  execution  of 
the  note,  but  denied  the  ownership  of  the  plaintiff 
or  that  the  note  was  executed  to  her,  but  alleged 
that  it  was  laade  to  the  plaintiff's  husband  with- 
ont  consideration.  The  plaintiff  and  her  husband 
both  took  the  witness  stand,  and  testified  that  the 
note  was  executed  and  delivered  to  the  wife  per- 
•onally,  and  that  the  husband  had  never  owned  it. 
The  husband  was  asked  upon  cross-examination 
if  he  had  not,  at  a  certain  time  and  place,  had  the 
note  in  his  possession  and  offered  to  trade  it  to  a 
person  named,  saving  at  the  time  that  it  belonged 
to  him,  and  an  objection  to  the  question  on  the 
ground  of  immateriality  was  sustained.  It  was 
netd  error  upon  the  ground  that  the  statement  and 
offer,  if  made,  were  incoDsistent  with  his  testi- 
mony in  chief,  and,  if  unexplained  by  him,  might 


groperly  be  considered  by  the  jury  aa  tending  tm 
iminisn  the  weight  of  his  evidence. 
3.  Where,  in  such  ease,  the  court  instructed  tho 

i'urythat  the  defendant  by  bis  answer  ^eged  that 
he  note  upon  which  the  action  was  brought  was 
executed  and  delivered  to  the  plaintiff  as  an  ae- 
commodation  note,  and  for  the  only  purpose  of  ea- 
abling  plaintiff  to  procure  credit,  etc.,  it  was  heU 
that  Uie  Instruction  was  erroneous,  as  a  misstate- 
ment of  the  issues  in  the  case;  the  allegation  be- 
ing that  the  note  was  made  to  the  husband  of  tha 
plaintiff,  and  not  to  her;  her  ownership  and  tltla 
being  denied.  ' 

3.  where,  in  such  case,  the  Jury  were  InstmeteA 
that,  if  they  found  that  the  defendant  had  not 
proved  the  failure  of  consideration  as  aUesed  in 
his  answer  they  should  find  for  the  plaintiff,  heU 
error,  as  substantially  withdrawing  from  the  jwcf 
the  other  issues  involved  in  the  case. 
{SytlabuB  by  the  CoitrUi 

Error  to  district  court,  Hayes  countj; 
COCHKAN,  Judge. 

/.  Byron  Jennings,  for  plaintiff  in  error. 
R.  B  Likes,  for  defendant  in  error. 

Reese,  C.  J.  This  action  was  founded  npoa 
a  promissory  note,  and  an  account  for  boud; 
and  WHS  instituted  before  a  justice  of  the 
peace  in  Hayes  county;  and,  after  judgment 
had  been  rendered  by  the  justice  of  the  peace, 
the  cause  was  appealed  to  the  district  court, 
lu  that  coil  it  defendant  in  error  filed  her  pe- 
tition, in  which  she  alleged  the  expcufcion  and 
delivery  of  the  note  by  plaintiff  in  error  t* 
her,  its  maturity,  non-payment,  etc.  As  a 
second  cause  of  action  she  alleged  that  tha 
plaintiff  in  error  was  indebted  to  her  in  the 
sum  of  two  dollars  for  board.  The  action 
was  instituted  in  the  name  of  M.  Hicks.  The 
note  which  constituted  the  principal  deninad, 
was  as  follows:  "«76.80.  December  2, 1885. 
Thirty  days  after  date  I  promise  to  pay,  to 
the  order  of  M.  Hicks,  seventy-six  and  80-100 
dolliirs,  for  value  received,  negotiable  and  pay- 
able  without  defalcation  or  discuimt,  and  witk 
interest  from  date  at  the  rate  of  10  per  cent, 
per  annum  until  paid.    T.  J.  Galloway." 

Plaintiff  in  error  filed  his  answer,  in  which 
he  admitted  the  execution  of  the  note,  but 
alleged  that  it  was  executed  and  delivered 
to  Martin  Hicks,  the  hustxand  of  defendant 
in  error,  and  not  to  her;  that  it  was  wholly 
without  consideration,  and  given  only  as  an 
accommodation  to  Martin  Hicks  in  order 
that  he  might  use  it  as  a  collateral  security 
to  his  own  note;  and,  upon  the  payment  ot 
the  principal  note,  it  was  to  be  returned 
to  him.  The  title  and  ownership  of  defend- 
ant in  error  was  also  denied,  as  well  as  all 
other  allegations  of  the  petition  not  admit- 
ted. Tlie  reply  consisted  of  a  general  de- 
nial of  the  allegations  of  the  answer,  and  aa 
affirmative  averment  that,  at  the  time  of  the 
execution  of  the  note,  and  before  its  delivery, 
defendant  in  error  and  plaintiff  ran  over  tlieii 
accounts  together,  ascertained  the  amount 
due  defendant  in  error  for  board,  and,  upoa 
a  full  settlement  to  the  satisfaction  of  plain- 
tiff in  error,  he  executed  and  delivered  to  hat 
the  note  in  question.  A  jury  trial  was  had, 
in  which  the  evidence  upon  either  side  was 
presented.  It  would  be  diSiciiit  to  imagine 
a  case  where  the  evidence  could  be  more  cpo- 
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tradictory  and  conflicting  than  the  one  pre- 
sented to  the  JU17.  The  conclusion  is  forced 
upon  us  that  the  conflict  is  not  entirely  the 
result  of  an  honest  misunderstanding;  and, 
for  the  purpose  of  arriving  at  the  truth,  con- 
siderable latitude  witliln  proper  and  legal 
bounds  would  have  to  be  given  to  the  inves- 
tigation of  such  collateral  facts  as  might 
throw  light  on  the  principal  transaction. 
The  record  is  fall  of  exceptions,  taken  by  the. 
attorney  for  plaintiff  in  error  on  the  trial,  to 
the  ruling  of  the  court  In  excluding  testi- 
mony offered;  but  as  no  offer  of  proof  was 
tendered,  we  cannot  decide  whether  the  court 
erred  or  not.  As  will  be  seen  by  the  issues  I 
formed,  the  turning  point  in  the  case  was 
whether  the  note  was  executed  and  delivered  | 
to  Martin  Hicks,  or  May  Hicks,  his  wife. 
Martin  Hicks  took  the  stand  for  his  wife,  and 
testifled  that  tlie  note  was  executed  and  de- 
livered to  her.  Upon  his  cross-examination 
the  following  question  was  asked:  "Did  you 
not,  about  the  1st  of  February,  1886,  take 
this  note  I  have  in  my  liand  and  go  to  A.  L. 
West  in  this  county, — I  think  in  this  town 
of  Hayes  Center, — and  say  to  him  that  you 
wanted  to  sell  him  this  note,  or  trade  it  to 
him  for  a  horse?  and  did  you  not  at  that 
time  tell  him  you  were  the  owner  of  the 
note?"  To  this  question  an  objection  was 
made  as  being  an  immaterial  matter,  which 
objection  was  sustained,  and  to  which  plain- 
tiff In  error  excepted.  Again  ho  was  asked 
the  following  question:  "Did  you  not  have  it 
in  your  possession,  and  offer  to  trade  it  to  West 
for  a  horse  at  that  time?"  To  this  question 
objection  was  made  as  immaterial,  which 
objection  was  sustained,  and  to  which  plain- 
tiff in  error  excepted.  We  thinic  tliese  ques- 
tions were  proper  upon  cross-examination 
and  that  an  answer  thereto  should  have  been 
required.  If  tlie  offer  and  statement  were 
made  by  him,  they  were  somewhat  inconsist- 
ent with  his  testimony  upon  the  witness 
stand,  and,  if  unexplained,  would  have  been 
proper  to  be  considered  by  the  jury  as  lend- 
ing to  throw  light  on  the  real  ownership  of 
the  note. 

Upon  the  trial  the  following,  among  other 
instructions,  were  griven  to  tlie  jury,  and  to 
which  plaintiff  in  error  excepted  at  the  time: 
"(2)  The  defendant,  T.  J.  Galloway,  for  an- 
swer to  plaintiff's  petition,  alleges  that  the 
note  described  in  plaintiff's  petition  was  ex- 
ecuted and  delivered  to  the  plaintiff  as  an 
accommodation  note,  and  for  the  only  pur- 
pose of  enabling  plaintiff  to  secure  credit, 
and  for  no  consideration  whatever  from  the 
plaintiff  to  the  defendant.  (3)  You  are  fur- 
ther instructed  that,  in  order  to  entitle  the 
defendant  to  recovery  in  this  action,  it  is  in- 
cumbent upon  the  defendant  to  prove,  by  a 
fair  preponderance  of  testimony,  that  the 
note  was  made  and  executed  and  delivered 
by  the  defendant  to  the  plaintiff  without  any 
consideration  whatever,  and  solely  for  ac- 
commodation of  the  plaintitT.  (4)  Thecourt 
instructs  the  jury  that  the  note  sued  on  in 


this  case,  is  prima  facie  evidence  of  an  hon- 
est indebtedness  from  defendant  to  the  plain- 
tiff at  the  time  the  note  was  made  and  de- 
livered; and,  if  you  believe  from  the  evidence 
that  defendant  has  established  by  a  fair  pre- 
ponderance of  the  evidence  that  the  said  note 
was  given  without  consideration,  then  you 
should  allow  the  defendant  in  this  suit  credit 
for  the  amount  of  said  note,  principal  and 
interest;  that,  when  in  a  suit  upon  a  promis- 
sory note  defendant  sets  up  a  failure  of  any 
consideration  for  the  note,  he  must  establish 
such  failure  by  a  fair  preponderance  of  the 
testimony;  and  in  this  suit,  if  the  jury  flod 
that  defendant  had  not  proved  the  failure  of 
the  consideration  as  alleged  in  his  answer  by 
a  fair  preponderance  of  the  evidence,  it 
should  And  for  the  plaintiff  for  the  full  face 
of  the  note  and  interest."  In  the  second  aC 
the  above  instructions  quoted  the  court 
seems  to  have  inadvertently  fallen  into  the 
idea  that,  by  the  answer.  It  was  alleged  that 
the  note  was  delivered  to  the  plaintiff  as  an 
accommodation  note,  when,  in  fact,,it  was 
clearly  alleged  in  the  answer  that  the  note 
was  given  to  Martin  Hicks,  and  not  to  the 
plaintiff.  This  was  no  doubt  an  oversight 
on  the  part  of  the  learned  judge  who  gave 
the  instruction;  but  the  jury  most  have 
been  misled  thereby  as  to  the  real  issue  in- 
volved. By  the  third  instruction  the  jury 
were  informed  that  the  burden  of  proof 
was  upon  plaintiff  in  error  to  prove,  by  a 
prepondi-rance  of  evidence,  that  he  deliv- 
ered the  note  to  the  plaintiff  without  con- 
sideration, and  solely  tor  her  accommoda- 
tion. This,  as  we  have  seen,  was  not  in 
issue.  By  the  latter  portion  of  the  fourth 
instruction  the  court  informed  the  jury  that, 
if  they  found  that  plaintiff  in  error  had  not 
proved  the  failure  of  the  consideration  as  hI- 
leged  in  his  answer  by  a  fair  preponderance 
of  the  evidence,  they  should  And  for  the 
plaintiff  in  the  action  for  the  full  face  of  the 
note,  and  the  interest.  This  instruction 
here  ignores  other,  and  perhaps  fundament- 
al, issues  as  to  the  ownership  of  the  note  by 
defendant  in  error.  It  substantially  told  the 
jury  that,  if  they  found  the  note  was  sus- 
tained by  sufflcient  consideration,  they  should 
find  for  defendant  in  error.  In  this,  the 
court  erred.  There  were  two  issues  present- 
ed— First,  as  to  the  title  or  ownership  of  the 
note  by  defendant  in  error;  and,  second,  as 
to  the  consideration  therefor.  Both  ques- 
tions should  have  been  submitted  with  the 
instruction  that,  if  they  found  the  flrst  in 
favor  ot  defendant  in  the  action,  they  should 
give  no  further  attention  to  the  second;  that 
that  would  be  decisive  of  the  case  so  far  as  the 
note  was  concerned.  It  may  be  a  question  as 
to  where  the  burden  of  proof  rested  as  to  the 
ownership  of  the  note,  but  upon  this  question, 
as  it  is  not  before  us,  we  express  no  opinion. 
The  judgment  of  the  district  court  is  there- 
fore reversed,  and  the  cause  remanded  for 
further  proceedings  according  to  law.  The 
other  judges  concur. 
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HOXIE  V.  IlAMa. 

{Supreme  Court  of  Nebmaka.    May  81, 1889.) 
Deceit— Scbooi^Land  Leases. 

1.  A  question  of  reusoaable  time  arising  upon 
parol  evidence  within  which  a  purchaser  of  cer- 
tain sohool-land  leases  was  reauired  to  go  upon, 
examine  the  land,  and  decide  wnether  it  proved  to 
be  of  the  quality  as  represented,  there  being  a  dis- 
pute as  to  the  facts  and  conflict  of  evidence,  held 
to  be  a  question  of  fact  and  not  of  law. 

2.  In  an  action  for  the  breach  of  a  contract  to 
take  bock  certain  school-land  leases  purchased  by 
the  plaintiff  from  the  defendant  and  repay  the 
purchase  price  therefor  in  case  the  land  should  not 
prove  to  De  of  the  quality  as  represented,  held 
that  the  fact  that  at  the  time  that  the  plaintiff 
offered  to  reassign  the  leases  to  the  defendant,  and 
demanded  the  performance  of  the  contract,  there 
was  rent  or  interest  past  due  on  the  said  leases, 
for  which  they  might  have  been  declared  forfeited 
by  the  state  board  of  educational  lands  and  funds, 
constituted  no  defense  to  the  action. 

{Syllabus  by  the  Court) 

Error  to  district  court,  Lancaster  county; 
Field,  Judge. 

Selleek  <£  Lane,  for  plaintiff  in  error. 
Chailen  H.  Foxiooithy,  for  defendant  In  er- 


CoBB,  J.  This  was  an  action  brought  In 
the  district  court  of  Lancaster  county  by  the 
defendant  In  error  against  the  plnintiff  in  er- 
ror on  a  written  contract  set  out  in  the  peti- 
tion. The  plaintiff  in  said  action  alleges  in  his 
petition  that  on  July  6, 188S,  he  entered  into 
a  contract  with  the  defendant  therein  for  an 
exchange  of  certain  property,  by  the  terms  of 
which  the  said  plaintiff,  for  the  consideration 
thereinafter  expreaaed,  agreed  to  convey  to 
the  said  defendant  certiiin  real  estate  in  the 
city  of  Lincoln,  and  in  consideration  therefor 
defendant,  on  his  part,  contracted  to  convey 
to  the  plaintiff  two  certain  schooi-hind  certiQ- 
cates  for  the  £.  \  of  section  36,  in  township 
14,  of  range  17,  in  Custer  county,  and  bis  in- 
terest therein.  That  pursuant  to  the  terms 
of  said  contract,  and  In  consummation  there- 
of, plaintiff  did  convey,  by  request  of  defend- 
ant, ))y  good  and  sufficient  deed,  to  one  Mary 
M.  Huxie  the  real  estate  mentioned  In  said 
agreement,  and  defendant  on  his  part  as. 
signed  to  plaintiff  t)ie  said  leases,  and  his  in- 
terest in  the  said  E.  |  of  section  36,  in  town- 
ship 14,  range  17.  That  the  said  defendant, 
to  induce  plnintiff  to  make  the  said  sale  and 
exchange,  and  to  accept  the  said  leases  to  said 
land  in  trade  for  liis  property  in  Lincoln, 
falsely  and  knowingly  represented  to  plain- 
tiff that  two-thirds  of  said  land  was  good, 
fair,  tillable  land,  he,  the  said  defendant,  well 
knowing  that  said  land  was  not  as  he  rep- 
resented, and,  on  the  date  of  said  trade  and 
exchange,  defendant  executed  and  delivered 
to  plaintiff  a  written  guaranty  in  words  and 
figures  following:  "Lincoln,  Neb.,  July  6, 
lb85.  This  is  to  guaranty  to  Richard  liams 
that  two-thirds  of  east  half  of  section  36, 
town  14,  range  17  west,  is  good,  fair,  tillable 
land,  and  should  it  not  so  prove  I  agree  to 
take  it  off  his  hands  at  six  hundr«>d  dollars," 
—and,  relying  upon  said  representiitions  and 
said  guaranty,  plaintiff  made  the  said  trade. 


That  the  said  land  is  not  as  defendant  falsely 
represented  and  warranted  it  to  be.  That 
two-tl)irds  of  the  same  is  not  fair,  tillable 
land,  as  defendant  well  knew,  but,  instead, 
the  whole  of  .said  land  is  rough  and  broken, 
and  is  not  tillable  land,  to  plaintiff's  dam- 
age in  the  sum  of  $600.  That  immedi- 
ately, on  leiirning  that  the  said  land  was 
not  as  represented,  plaintiff  tendered  to  de- 
fendant a  reassignment  to  him  of  the  said 
leases;  and  demanded  in  return  the  payment 
of  the  sum  of  9600,  and  defendant  then 
promised  to  pay  plaintiff  the  said  sum,  yet 
defendant  has  since  refused  to  take  the  said 
land,  and  refused,  and  still  refuses,  to  pay 
the  said  sum  of  $600,  and  plaintiff  is  now 
ready  to  reassign  to  defendant  the  said  leases 
on  payment  to  him  of  the  said  sum,  and  that 
since  the  said  trade  and  exchange  plaintiff 
has  paid  interest  on  the  said  land  as  provided 
by  the  leases  in  the  sum  of  $22.50,  etc.  The 
defendant,  for  answer,  denied  each  and  every 
allegation  in  the  said  petition  contiiined. 
There  w^as  a  trial  to  a  jury,  with  a  verdict 
and  judgment  for  the  plai  ntill.  The  defend- 
ant brings  the  cause  to  this  court  on  error. 

I  do  not  understand  this  to  be  an  action 
for  specific  performance  of  a  contract  to  pur- 
chase and  pay  for  land.  It  certainly  was  not 
so  understood  by  either  of  the  parties  or  the 
court  in  which  it  was  tried.  Neither  do  I 
understand  it  to  be  an  ordinary  action  for  the 
rescission  of  a  contract,  but  rather  an  action 
for  the  breach  of  a  contract.  Kescission  con- 
templates the  placing  of  both  parties  to  the 
contract  in  statu  quo.  Neither  the  petition 
nor  the  contract  sued  on  in  the  case  at  bar 
contemplates  this.  The  contract  is  very  short, 
and  it  seems  to  me  easy  to  be  understood, 
especially  so  in  the  light  of  the  undisputed 
parol  evidence.  In  a  trade  between  the  par- 
ties the  defendant,  for  a  consideration  suffi- 
cient in  law,  but  wliich  need  not  t>e  further  de- 
scribed, assigned  to  the  plaintiff  certain 
leases  of  school  lands.  The  plaintiff  being 
unaoquainte<l  with  the  character  of  the  land 
covered  by  the  leases,  and  the  same  being 
situated  in  a  distant  part  of  the  state,  was 
unwilling  to  accept  of  the  said  leases  in  the 
progressing  trade  withont  a  personal  guaran- 
ty that  the  land  was,  two-thirds  of  it,  good, 
(air,  tillable  land,  and  if  he  took  the  leases 
in  the  trade,  and  the  land  did  not  prove 
to  be  of  that  character,  that  the  defendant 
would  take  it  back,  or  off  his  hands,  and  pay 
him  $600,  which  seems  to  have  been  mutual- 
ly considered  the  value  of  the  land,  if  it 
proved  not  to  be  as  represented  by  the  de- 
fendant. To  meet  this  requirement  of  the 
plaintiff  the  written  instrument  sued  on  was 
executed  and  delivered  to  liim  by  the  defend- 
ant. 

Now  let  us  examine  this  instrument  set 
out  in  the  petition,  it  being  the  same  as  that 
introduced  in  evidence  on  the  trial.  It  makes 
no  reference  to  the  leases,  but  its  terms  are 
confined  to  the  land  itself.  It  makes  no 
guaranty  that  the  plaintiff  will  be  satisfied 
with  tlie  land,  or  tiiat  be  shall  find  it  to  be 
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of  the  character  named,  but  it  guaranties  the 
fact  tliat  the  land  la  of  such  a  quality,  and, 
•hould  it  not  so  prove,  that  the  defendant 
will  take  it  off  of  the  plaiutiS's  bands  at  such 
a  sum.  No  limitation  is  placed  upon  this 
obligation  as  to  the  time  when  the  defendant 
will  discbarge  the  obligation  to  take  the  land 
off  of  tlie  plaintiff's  hands  should  it  not  prove 
as  guarantied.  There  was  parol  evidence 
upon  the  trial,  both  on  the  part  of  tlie  piuin- 
tiS  and  on  tliat  of  the  defendant,  as  to  some 
understanding  or  agreement  as  to  the  plain- 
tiff's going  upon  ur  examining  the  land.  It 
was  received  without  objection,  hence  no 
question  of  its  admissibility  arises  here. 
Plaintiff  in  error  in  the  brief  contends  that 
the  question  arising  upon  this  evidence, 
whether  there  whs  a  parol  agreement  be- 
tween the  parties  that  the  plaintiff  should  go 
upon  tite  land,  inspect  it,  and  decide  whether 
it  proved  to  be  of  the  quality  as  represented 
or  not,  and  the  further  question,  whether 
the  plaintiff  did  make  such  examination, 
and  decide  wltliin  a  reasonable  time,  were 
questions  of  law  which  the  court,  erred  in 
submitting  as  questions  of  fact  to  the  jury. 
In  tlie  case  of  Gilbert  v.  Moody.  17  Wend. 
354,  cited  by  counsel  for  plaintiff  in  error, 
it  was  held  that  "where  there  is  no  dis- 
pute as  to  the  facts,  it  is  for  the  court,  and 
not  tlie  jury,  to  say  what  shall  be  deemed  un- 
reasonable time"  in  which  a  purcliaser  of 
chattels  at  a  public  vendue  may  remove  them 
witliout  being  chargeable  for  storage.  Also, 
in  the  case  of  Pratt  v.  Farrar,  10  Allen,  519, 
cited  by  counsel,  it  was  held  that,  there  be- 
ing no  dispute  as  to  tlie  facts,  it  was  a  ques- 
tion for  the  court  whether  forty-eight  hours 
was  a  reasonable  time  to  allow  for  a  tenant 
at  sufferance  to  remove  from  the  lower  story 
of  a  house  after  notice. "  These  cases,  and 
others  of  like  holding,  turn  upon  the  point 
that  there  is  no  dispute  as  to  facts.  In  the 
case  at  bar  there  is  a  sharp  conflict  of  evi- 
dence and  a  dispute  as  to  the  facts.  There- 
fore, in  BO  far  as  the  question  arose  upon  the 
parol  evidence,  it  was  a  question  fur  the 
jury.  Had  the  question  arisen  upon  the 
written  instrument,  it  would  have  been  one 
for  the  court  to  decide;  bnt,  co  far  as  the 
face  of  theinstrument  is  concerned,  noquea- 
tion  of  reasonable  time  is  presented.  Upon 
the  whole  I  think  that  the  following  instruc- 
tion given  by  the  court  on  its  own  motion  is 
correct,  and  sufficient  on  that  subject:  "(3) 
If  you  find  from  the  evidence — First,  that 
the  plaintiff  received  fVom  the  defendant  the 
guaranty  offered  in  evidence  as  a  part  of  the 
consideration,  or  as  an  inducement  to  ex- 
change property  for  school-land  leases  for  the 
land  mentioned  in  said  guaranty;  second, 
that  said  land  was  not  two-thirds  good,  fair, 
tillable  land  as  represented  in  saiil  guaranty; 
third,  that  within  a  re,asoiiable  time  after  the 
exchange  the  plaintiff  notiSed  the  defendant 
Uiat  said  land  was  not  as  guarantied,  and 
tendered  back  the  leases,  and  demanded  his 
six  hundred  dollars; /ourt/t,  that  the  plain- 
tiff, since  acquiring  full  knowledge  of  the 


nature  and  quality  of  the  land,  has  done  no 
act  ratifying  or  conOrming  said  exchange, — 
then  your  verdict  should  be  for  the  plain- 
tiff." As  this  instruction  sufficiently  pre- 
sented that  branch  of  the  case  to  the  jury, 
tliere  was  no  error  in  the  refusal  of  the  court 
to  give  the  fourth  instruction  asked  by  the  de- 
fendant. 

Plaintiff  in  eiTor  also  contends  that  in  or- 
der for  the  plaintiff  in  the  court  below  to  re- 
cover he  must  have  reassigned  the  said  leases 
to  the  defendant,  and  not  only  so,  but  tliat 
he  mnst  have  kept  the  same  in  force  by  pay- 
ing the  accruing  interest  thereon  up  to  the 
time  of  such  assignment.  In  this  view  the 
defendant  presented  the  following  instruc- 
tion: "(8)  Yon  are  instructed  as  a  matter  of 
law  that  for  the  plaintiff  to  recover  in  this 
action  it  is  necessary  for  him  to  reassign,  or 
cause  to  be  reassigned,  the  said  leases  to  de- 
fendant; and,  if  you  Qnd  from  the  evidence 
that  said  leases  have  become  forfeited  and  of 
no  value  tbrongh  the  default  or  neglect  of 
the  plaintiff,  then  you  should  find  for  the  de- 
fendant." The  plaintiff,  when  on  the  stand 
as  a  witness  in  his  own  behalf,  testitied  that 
be  had  gone  upon  the  land  and  examined  it. 
He  went  to  the  defendant  and  reported  to 
him  just  what  it  was.  That  defendant  told 
him  that  he  would  pay  him  the  money  fur  the 
land.  "He  said  tliat  he  would  take  the  land 
back  if  it  was  rough  and  not  as  he  repre- 
sented. Why  he  would  pay  me  the  money 
juat  as  soon  as  he  got  money. "  I  quote  fur- 
ther from  his  testimony  as  contained  in  the 
bill  of  exceptions.  "Queiition.  Did  you  tell 
him  you  were  ready  to  reassign  the  leases 
to  hira  ?  Aruwer.  Yes,  sir.  Q.  And  are  you 
now  ready  to  reassign  the  leases  to  him?  A. 
Yes,  sir."  Upon  crods-exaniination  he  stat- 
ed that  it  was  inside  of  a  year  after  the  naak- 
iug  of  the  trade  that  he  went  to  tite  defend- 
ant, as  above,  and  told  him  how  he  had  found 
the  land,  and  that  he  would  not  take  it;  of- 
fered to  reassign  the  leases  to  him,  and  de- 
manded the  six  hundred  dollars.  Plaintiff 
stated  on  his  re-examination  that  be  had 
paid  $22.25  intereat  on  the  said  leases  and 
property.  On  his  re-cross-examination  he 
testitied  as  follows:  "Question,  Why  did  you 
pay  S22.50  in  Custer  county?  Answer.  I 
sent  and  paid  thit  before  I  had  seen  the  land. 
Q.  What  was  your  object  in  paying  it?  A. 
To  keep  it  from  being  forfeited.  Q.  You 
knew  it  had  got  to  be  paid  up  or  it  would  be 
forfeited  ?  A.  Knew  that  it  had  to  be  paid 
up;  yes." 

It  appears  from  tlie  copies  of  the  school- 
land  leases  contained  in  the  bill  of  except  ions 
that  the  leases  bear  date  October  9,  1883. 
The  rent  reserved  in  the  leases  (called  inter- 
est in  the  testimony)  amounts  to $11.20,  pay- 
able semi-annually,  in  advance,  on  the  1st 
day  of  January  and  of  July  of  each  year. 
The  leases  also  contain  the  following  clause: 
"And  in  case  of  any  default  on  the  part  of 
the  said  lessee  in  the  observance  of  the  cov- 
enants and  agreements  of  this  lease  the  said 
premises,  with  the  improvements,  shall  for- 
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f eit  and  revert  to  tbe  state  of  Nebraska,  or 
the  board  of  educational  lands  and  funds  may 
require  pajrment  of  saM  rents,  and  collect 
the  same  notwithstanding  such  default  and 
abandotimentof  said  premisee."  Upon  this 
evidence,  then,  the  court  refused  to  give  the 
above  instruction,  bat  gave  the  following: 
"Sixth.  You  are  instructed  thiit  the  fact  thiit 
interest  was  overdue upoa  leases  vrhen  plain- 
tiff made  denuuid  upon  defendant,  if  such 
fact  ap{iears  from  the  evidence,  ivQuid  be  im- 
material, and  the  fact  that  tlie  evidence 
shows  these'  leasca  have  been  forfeited  since 
the  commeneemeutof  thisi  action  reodera  the 
fact  of  forfeiture  iaunateriai  in  tlils  action." 
Wlule  it  may  ba  well  donbted  that  it  was 
the  duty  of  the  plaintlfi,  uadler  the  cixcimi- 
stanoes,  to  protect  tke  leases  by  paying  the 
rent,  that  point  woold  only  become  material 
in  caae  the  state  boaird  of  educational  land 
and  funds  shookl  hnve  seen  proper  to  take 
the  propet  8t^>Svand  declare  leasts  forfeibed. 
While  tlie  langiwge  of  tlie  leaae  is  that,  in 
case  of  any  default  on  the  part  of  the  lea- 
See,  the  leoee  shall  forfeit,  yet  I  under- 
stand that  the  meaning  of  this  provision  la 
that  in  case  of  audi  default  the  board  of  ed- 
ucational lands  and  ftmda  may  declare  the 
lease  forfeited.  I  find  no  evidence  in  the  bill 
of  exertions  that  such  act  ion  has  been  taken 
by  the  said  board.  The  leases  then  were  in 
force  at  the  time  that  phiiiitiS  offered  to  re- 
assign tliem  to  the  defenil»iit,  and  in  this 
view  of  the  caae  the  court  was  right  in  re- 
fusing the  instruction  as  asked  by  the  de- 
fendant, and  in  giving  the  instruction  which 
it  gave.  The  point  is  not  urged  in  the  brief 
that  the  evldjence  aa  to  the  character  and 
quality  of  the  land  is  nut  sufflcisnt  to  sna- 
tain  the  verdict,  nor  do  I  think  that  it  could 
have  been  succesriully  done.  The  j  udgment 
of  the  district  coorC  is  alHrmed.  The  otiier 
judges  concur. 


FiLLEY  e.  Billings. 

(Supreme  Coiurt  ef  SibraOta.    May  81,  1S89.) 

Okdiion  Bvinancs. 

L  In  an  action  by  B.,  wbo  waa  the  owner  and 
vendor  of  certain  beet  cattle  and  fat  hoge,  against 
F.,  the  purchaser  of  said  cuttle  and  hogs,  for  false- 
ly weighing  the  same,  and  refusing  to  correctly 
woigb  aad  give  the  true  weight  ULeTeaf,.to  the 
plaintiff's  damage,  upon  the  evidMice,  facts,  and 
circumstances  set  out  at  length  in  the  opinion, 
lield,  that  the  opinion  of  witnesses  of  long  ex- 
perience in  rainng,  feedtng,  banling,  and  weirh- 
Ing  cattle  and  hogs  wae  admissible  in  evidencelor 
the  purpose  of  establishing  the  falsity  of  such 
weight. 

2.  Evidence  examined,  and  held  to  austain  the 
verdict. 

ISyllabvM  by  th«  Ctmrt.) 

Error  to  district  court,  Gage  county;  Ap- 
PELOET,  Judge. 

L.  W.  Colby,  for  plaintiflT  in  error.  A. 
Hardy,  for  defendant  in  error. 

CJOBB,  J.  Thia  cause  was  before  this  court 
at  a  former  term  on  error  to  a  former  trial 
in  the  district  court  of  Gage  county.  The 
judgment  below,  then  for  the  defendant,  was 


reversed,  wid  the  cause  remanded.  The 
opinion  is  published  in  21  Neb.  511-525,  93 
N.  W,  Rep.  567.  Upon  the  second  trial  in 
the  district  court  a  verdict  and  judgment 
were  rendered  for  the  plaintiff,  and  the  cause 
is  now  brought  forward  again,  on  error,  by 
the  defendant.  Plaintiff  in  error,  in  his  brief; 
presents  15  pointa,  which  will  be  noticed  sep- 
arately or  by  convenient  groups. 

1.  The  plaintiff  being  on  tlie  stand  as  » 
witness  inliis  own  behalf,  aifter  liavlng stated 
the  facts  aiul  ciroumsCances  of  the  sole  by  him- 
to  the  defendant  of  42  marketable  steers  and 
101  fat  hogs;  .that  ask  the  requsst  of  the  de- 
fendant that  the  bogs  and  steers  sliould  be 
delivered  at  his  place,  and  weighed,  ready 
for  shipment,  aoms  10  daya  earlier  Uiaa  had 
been  originally  intended,  the  cattle  and  Itogs- 
were  doriven  to  defendnut's  place  of  bosi- 
nesB, — his  axanunabiKni  and  testimony  were 
continued  as  follow*:  "Question.  Kow,  after 
they  were  all  driven  up — the  eatUe  iind  the 
ho;|s — where  were  they  weighed  ?  Answer. 
They  were  weighed  on  those  cattle  scales. 
Q.  How  msmy  cattle  were  weighed?  A. 
Forty-two  steera,  that  day.  Q.  How  many 
hogs?  A.  It  appears  to  m«  one  hundred  and 
one  hogs,  as  well  as  I  remember.  Q.  Who 
weighed  them?  A.  iSr.  FiUcy.  Q.  Uoir 
were  these  scales  ^uarked  as  to  standing, 
north  and  south,  or  east  and  west,  length* 
wise?  A.  I  think  the  cattle  went,  as  well  as 
I  mind  now,  on  the  south  aide,  Mnd  were 
driven  out  un  the  north  or  west  side,  I  would 
not  say  which.  Q.  Which  side  did  tbcy  go 
in  at?  A.  On  the  south  side.  Q.  After  tliey 
were  driven  in,  state  wliat  poeitioa  they 
would  take?  A.  Lake  all  cattle  driven  in, 
they  would  beat  bacic  ag^nst  the  back  si4a^ 
of  the  scales  as  much  aa  possible  and  crowd 
backward  and  forward.  Q.  What  transpired 
during  the  weighing  of  that  stock  that  day^ 
A.  When  titey  went  in  they  were  driven  in, 
and  there  was  a  board  out  on  the  north  side 
of  the  cattle  scales,  xsp  about  as  high  as  » 
steer's  head;  and  when  they  were  driven  in, 
they  bulged  up  against  tliat  side,  and  I 
thouglit  they  wece  going  to  break  out, — 
maybe  run  their  heads  thniugti  and  break 
out;  and  there- was  ay oang  man  there  who 
helped  driTv  them  n)>v — Alra  Lamb;  and 
when  tliey  acted  like  breaking  out  I  told  bim 
to  go  and  punch  tham  back.  Fillcy  was 
weighing,  and  when  he  pouched  them  back 
the  beam  went  up,  and  I  said  *  Fiiley,  the 
scales  are  not  right;  and  when  thej'  go  to  the 
south  side  the  beam  goes  up,  and  when  they 
come  back  tlie  beam  goes  down.'  He  said 
they  were  right;  it  was  the  wind.  1  said  I 
didn't  think  the  wind  could  make-  two  or 
three  thousand  pmunds  difference.  1  told  hi  lu 
they  moved  up  and  down,  as  they  went  back 
and  forward.  We  weighed  them  and  drove 
them  oft.  I  noticed  evwy  draft,  if  they  beat 
back  south,  the  beam  would  go  up,  and  whan 
they  went  north  it  would  go  down.  I  told 
him  a  good  many  times  they  were  nut  right, 
and  he  said  they  were  riglit,  and  kept  flying 
out  of  humor,  saying  the  scales  were  all  rigbtb 
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I  knew  in  mj  own  mind  they,  were  not  all 
right.  Q.  How  long  have  you  had  experience' 
with  cattle?  A.  I  have  had  experience  with 
<5attle  for  eight  or  ten  years, — ten,  or  twelve, 
or  fourteen  years,  more  or  Iras,  to  no  big  ex- 
tent, Q.  Have  you  fed  cattle?  A.  I  have 
fed  cows  and  some  steers  once  in  a  while. 
a.  You  have  seen  them  weighed?  A.  Yes, 
»  good  deal.  Q.  State  whether  or  not,  at  tiiat 
time,  you  thought  your  cattle — what  your 
'Opinion  was  as  to  whether  your  cattle  were 
weighing  near  us  much  as  they  ought  to  or 
not."  Over  the  defendant's  objection  pbiin- 
tilf  answered:  "Why,  my  opiqion  was  they 
were  not  weighing  nearly  what  they  ought  to. 
I  saw  thiit.  *  *  *  Q.  And  then  what 
was  welgbt'd?  A.  We  weighed  the  bull  sep- 
arately. We  weighed  the  hogs  then.  Q. 
Have  you  handled  hogs  a  good  deal?  A. 
Yes.  Q.  And  seen  them  weighed?  A.  Yes. 
a.  Have  you  fed  them,  and  weighed  them? 
A.  Yes,  for  thirteen  years,  Q.  You  miiy 
«tate  if  you  noticed  anything  in  regard  to  the 
scales  while  he  was  weighing  the  hogs.  A. 
I  don't  know  as  1  did;  only  I  knew  that  tlie 
tiogs  were  not  wei;r|iing  by  one-foui'th  as 
much  as  they  ought  to;  that  is  all."  On  de- 
fenilant's  objection  the  above  answer  was 
«tricken  out  as  not  responsive,  and  as  imma- 
terial, irrelevant,  and  incom()etent.  "^.  I 
will  ask  you  what  your  opinion  was  as  to 
whether  your  hogs  were  weighing  as  much 
as  they  ought  to  weigh  or  not,  on  thos» 
scales, "  Over  the  objection  of  tlie  defend- 
ant, pliiintitT  answered:  "No,  I  was  certain 
they  were  not  weighing  as  much  as  they  ouglit 
to,  (i.  By  how  much?"  Over  tlie  objection 
of  the  defendant,  plaintiff  answered:  "I 
don't  think  they  weiglied  by  one-fourth  as 
much  as  they  ought  to,  at  ail. " 

Plaintiff  further  tpstifled  that  he  was  dis- 
satisfled  as  to  the  weight  of  the  stock,  but 
could  not  get  Filley  to  examine  the  scales. 
He  would  not  talk  anything  about  it.  He 
had  bought  on  them,  and  sold  on  them,  and 
knew  they  were  right.  He  would  not  talk 
about  it,  or  examine  them.  Plaintiff  got  de- 
fendant to  weigh  him,  flrst  on  one  end  of  the 
scales,  then  on  the  other;  that  he  weighed  20 
pounds  more  on  the  south  end  than  on  the 
north  end  of  the  platform.  Defendant  ac- 
counted for  this  by  saying,  "  it  was  the  wind." 
After  that  they  settled  up,  defendant  paying 
him  agreeably  to  the  weii^ht  of  the  stock  as 
then  weighed;  that  he  asked  defendant  what 
he  would  give  him  for  20  hogs  left  in  his 
pen,  at  home;  that  they  agreed  upon  a  price, 
and  plaintiff  delivered  the  hogs  the  next  day ; 
that  at  the  time  of  delivery  he  found  that  de- 
fendant was  not  at  home,  but  that  Mr. 
Baugliman,  in  defendant's  employ,  was  there 
attending  to  business  for  him.  Plaintiff 
asked  Baughman  if  he  would  weigh  the  hogs, 
and  he  went  and  balanced  the  scales,  and 
plaintiff  drove  on  11  hogs  and  weighed  them, 
then  8  more,  (one  having  been  sold  per  cap- 
ita, and  not  by  weiglit;)  that  after  weigliing 
the  S  bogs  on  one  end  of  the  scale  they  were 
driven  to  the  other  end  and  weighed  again. 


and  were  found  to  weigh  225  lbs.  more  than 
at  the  rint;  that  plaintiff  and  Baughman 
then  tried  to  ascertain  the  cause  of  the  differ- 
ence in  weight  on  the  opposite  ends  of  the 
platform ;  that  wliile  they  were  engaged  clear- 
ing out  the  mud  between  tite  sills  and  llie 
frame  with  a  spade  and  shingle,  and  testing 
the  scales  by  driving  the  hogs,  and  weighing 
them,  from  ime  end  uf  the  scales  to  the  other, 
and  noting  the  same  difference  in  weight, 
the  defendant  returned,  and  joined  them  in 
the  search ;  that  they  then  weighed  a  boy  on 
the  scales,  and  sent  him  with  anotht-r  boy  to 
the  scales  at  the  railroad  depot,  to  be  weighed 
there;  that  the  boys  returned,  and  the  one 
reported  that  lie  weighed  30  pounds  more  on 
the  depot  scales  than  at  the  defendant's 
scales;  that  they  then  drove  the  8  hogs  hist 
weighed  "  up  tu  the  office  scales, "  and  weiglied 
them  there;  timt  tliere  was  a  difference  in 
weight  at  the  office  or  grain  scales  of  200  and 
odd  pounds  more  than  that  of  one  end  of  the 
cattle  scales,  and  of  480  pounds  over  the  other 
end;  that  the  hogs  weighed  the  most  on  the 
grain  scales ;  "  weiglied  480  pounds,  to  the  best 
of  plaintiff's  recollection,  more  than  they  did 
on  the  north  end  of  tlie  cattle  scales,  ami  200 
and  some  odd  pounds  more  than  they  did  on 
the  south  end;"  that  plaintiff  then  said  to  de- 
fendant that  "he  wanted  all  of  his  stotk 
weighed  over;"  that  defendant  said  that  he 
could  not  weigh  It  over;  that  he  was  not 
fixed  to  weigh  it  over  again;  that  betwe«n 
them  "there  wiis  right  smart  talk  about 
weighing  it  over,  one  way  and  other. "  Plain- 
tiff said  to  defendant  that  he  had  cheated 
him  out  of  $1,000  the  day  before,  in  weigh- 
ing that  stock  on  those  scales;  that  defend- 
ant replied  that  he  could  not  have  cheated 
him  out  of  SI, 000,  as  there  was  not  slock 
enough  for  that;  that  the  defendant  tlien  fig- 
ured up  in  his  book  what  the  difference  would 
be  in  the  weight  of  the  hogs  and  that  of  tiie 
stock  weighed  the  day  before;  that  plaintiff 
(lid  not  look  at  his  figures  to  see,aud  wouldn't 
have  known  if  he  had;  that  defendant  sjud 
i'.  would  have  made  a  difference  of  8225:  tluit 
then  a  young  man  named  Miller,  and  another 
named  Alva  Lamb,  counted  it  up,  and  Miller 
said  that  the  difference  was  1,000  and  3  or  4 
dollars;  that  defendant  then  proposed  that 
plaintiff  should  take  the  $225  and  not  weigh 
the  stock  over;  tliat  plaintiff  said  that  ha 
would  rather  have  it  weighed  over;  defend- 
ant insisting  that  he  was  not  fixed  to  have  it 
weighed,  but  would  give  plaintiff  the  $22^ 
to  say  nothing  more  about  it.  Plaintiff  told 
him  that  he  was  not  satisfied  about  tiiat,  and 
proposed  to  take  the  stock  somewlmre  else 
and  weigh  it.  Defendant  said  at  last  that  he 
would  fix  the  scales,  and  weigh  it  over,  and 
weigh  it  right,  if  plaintiff  would  shrink  tlie 
cattle  1  per  cent.,  and  allow  h^n  $25,  Plain- 
tiff told  him  if  he  wanted  to  do  what  was 
right  he  would  not  want  anything.  He  re- 
plied that  it  would  injure  the  steers  to  drive 
them  around,  and  be  didn't  want  to  do  it. 
Plaintiff  then  said,  if  defendant  would  weigh 
the  stock  over,  and  weigh  it  right,  he  would 
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give  him  the  t25,  and  shrink  the  cattle  1  per 
«ent.,  which  was  agreed  to,  and  plaintiff  told 
liim  to  go  ahead. 

Tlie  plaintiff's  testimony  was  continued: 
"Question.  Wtiat  did  you  understand  he  was 
to  weigh  over?  Annoer.  The  cattle  and  the 
hogs.  Q.  Was  that  the  stocic  you  delivered 
the  day  before  under  the  written  contract? 
A.  Yes." 

The  plaintiff  f  urtlier  testified  that  the  de- 
fendant then  went  and  tore  the  stocic  scales 
down,  and  moved  it  up  where  tliey  weighed 
the  stocic  the  day  before,  close  to  his  office. 
He  tore  the  frames  away  from  that,  and  put 
them  on  the  grain  scales,  around  the  scales. 
He  set  it  on  the  solid  sills  of  the  wagon 
scales,  (he  called  it,)  and  spiked  it  above  on 
the  studding,  and  fixed  a  gate  at  each  end  to 
drive  the  cuttle  in  on  it;  then  drove  the  cat- 
tle in.  and  weighed  them,— 41  bead.  The 
plaintiff  described  the  manner  in  which  the 
«attle  were  driven  on  and  off  the  scales  and 
weighed,  which  is  not  deemed  impoi-tant  to 
report,  but  was,  substantially,  that  some- 
times three  got  in  on  .the  platform  side  by 
«ide, — two  on  either  side  on  tlie  platform  and 
one  in  the  middle;  that  he  didn't  notice  all 
the  times,  as  he  was  down  where  Filley  was 
weighing,  and  could  not  watch  both  places  at 
once,  but  generally  two  or  three  steers  were 
together,  side  by  side,  crowding  in  pretty 
tight,  and  standing  at  the  edge;  that  they 
liad  to,  when  three  went  in,  press  very  tight 
Mgainat  the  cattle-rack.  The  boys  standing 
rodiid  kept  them  from  breaking  out  while  he 
was  wei(?hing  them.  The  plaintiff  further 
testified  In  reply  to  question :  "Do  you  know 
how  much  these  41  tliat  he  weighed  that  day 
weighed  in  comparison  to  the  42  that  he 
weighed  before  in  the  way  you  have  de- 
scribed? Answer.  I  had  it  down.  Q.  Did 
they  weigh  more  or  less?  A.  I  think  they 
-weighed  a  little  more,  some40 pounds.  I  think 
it  was.  Q.  Why  didn't  he  weigh  the  42 
steers?  A,  There  was  something  wrong 
with  that  one  steer.  When  we  drove  him 
-out  he  fell.  He  was  a  wide-horned  steer, 
»nd  threw  himself  over  and  hurt  his  neck. 
I  thought  he  hitd  broken  it,  but  be  got  up 
■and  went  to  the  yard.  .  I  think  he  fell  on  the 
scales  that  day,  but  got  up  and  went  with  the 
oattle  into  the  yard.  Q.  Where  did  you  leave 
that  steer?  A.  With  Mr.  Filley,  Q.  How 
much  was  its  weight?  A.  Filley  and  Post 
guessed  it  at  1,0^  pounds.  Q.  Have  you 
heard  what  Filley  stated  had  become  of  it? 
A.  Only  as  he  testified.  Q.  What  did  he  say? 
A,  That  Chicago  parties  took  him  off,  I 
think.  Q.  After  the  weighing  of  the  steers, 
that  day,  what  occurred  about  the  hogs?  A. 
We  went  down  into  the  lot  and  drove  the 
steers  up, — me  and  some  of  the  boys.  Filley 
said  something  to  the  effect  that  he  wouIJ 
not  weigh  the  hogs  over,  or  could  not.  There 
was  nothing  more  said  about  the  hogs,  until 
he  got  the  cattle  weighed,  and  then  he  said 
he  could  not  weigh  the  hogs  over;  they  were 
among  bis  other  hogs;  or  something  to  that 
effect.    Q.  Were  the  bogs  ever  weighed  over 


to  your  knowledge?  A .  Not  that  I  know  of. 
Q.  After  the  weighing  this  second  day,  whnt 
occurred  between  you  and  Filley?  Slate 
what  he  did  with  regard  to  paying  you.  A. 
We  took  out  925  for  weighing  the  stock,  and 
the  shrinkage  of  the  steers,  I  think,  one  per 
cent.  Q.  Do  you  remember  how  much  that 
was?  A.  It  was  fifty  some  odd  dollars.  It 
appears  to  me  it  was  $h7;  I  cannot  say  for 
certain,  but  I  think  that  was  it.  Q.  You 
cannot  read  or  write?  A.  No,  sir.  I  had 
the  figures,  but  I  could  not  tell  anything 
about  that.  I  did  know,  but  I  don't  recollect. 
That  is  as  near  as  I  can  come  at  it.  Q.  State 
whether  or  not,  after  taking  out  the  $25  for 
weighing,  and  one  per  cent,  for  shrinkage, 
there  was  anything  coming  to  you  for  the  last 
hogs  you  drove  there, — the  19  last  weighed. 
A.  Yes,  there  was  some  money  coming.  I 
forget  what  it  was,  but  whatever  it  was  be 
paid  me  agreeably  to  weighing  the  last  hogs 
after  taking  out  the  fifty  oJd  dollars.  Q. 
What  became  of  tlie  forty-second  steer?  Was 
thiit  counted  in  when  he  settled  with  you  the 
second  day?  A.  No;  there  was  nothing  said 
about  it.  Filley  proposed  several  limes  my 
taking  it  away,  and  my  putting  it  on  the 
butchers;  but  I  had  no  idea  of  taking  him, 
so  I  don't  think  there  was  much  said  about 
it.  Q.  He  was  never  accounted  for,  and  you 
never  had  your  pay  for  that  steer?  A.  No. 
Q,  Has  he  ever  paid  you  anything  more,  or 
further,  for  tills  stock?  A.  No,  he  never 
paid  anything  for  it  after  what  he  paid  then, 
agreeable  to  the  weight  the  first  day;  that  is 
all  I  got,  only  he  took  out  some  out  of  the 
hogs  for  weighing  over.  Q.  The  41  steers  the 
second  day  weighed  a  trifle  more  than  the  42 
did  the  day  before?  A.  That  is  my  recollec- 
tion. It  appears  to  me  it  was  40  pounds 
more,  but  would  not  say  exactly.  Q.  State 
who  went  with  you  the  first  day  to  help  you 
drive  the  cattle  and  hogs  up  there.  A,  Win- 
niger  was  present,  and  took  the  weight  of  the 
cattle  and  hogs.  I  hadn't  any  learning,  and 
told  him  to  take  the  weight  down,  and  he  did 
so.  Alva  Lamb  was  present,  and  I  think  he 
took  the  weight  down;  also  John  Miller  and 
Bill  McGrady;  there  were  several  there  when 
we  weighed  the  cattle  and  hogs.  I  think 
Charles  Treavis  was  by.  Q.  Who  was  pres- 
ent at  the  weighing  by  Baugbman  and  Fil- 
ley? A,  Alva  Lamb  and  Bill  McGrady  were 
by.  Q.  Do  you  know  if  anything  was 
weighed  on  those  cattle  scales  of  Filley's 
after  he  weighed  the  stock,  the  first  day,  be- 
fore he  weiglied  the  19  hogs  the  second  day? 
A.  I  don't  know.  I  can'tsay  anything  only 
hearsay.  Q.  Have  you  heard  Filley,  or 
Baugbman,  his  agent,  say?  A.  1  heard 
Baughman  state  there  was  nothing  weighed 
from  the  time  the  cattle  was  weighed,  the 
day  before  my  hogs  were  weighed. 

The  first  error  argued  by  counsel  for  plain- 
tiff in  error  is  that  arising  upon  the  overrul- 
ing by  the  court  of  his  objections  to  the  ques- 
tions set  out  in  the  above  quotation  of  testi- 
mony. There  can  be  no  doubt  of  the  correct- 
ness of  the  counsel's  position  as  a  general 
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rule.  Where  questions  of  damajrea  are  to  be  | 
submitted  to  a  jury  witnesses  will  not  be  nl- 
lowed  to  state  their  opinion  of  the  amount  of 
sucli  damages,  and  the  same  principle  is  ap- 
plicitble  to  many  other  cases  of  like  import. 
Tltiit  rule,  however,  is  not  conceived  to  be 
applicable  to  the  question  under  considera- 
tion. One  of  the  allegations  of  the  petition 
is  tlmt  the  defendant's  scales  upon  which  he 
weighed  said  stock  were  grossly  incorrect 
and  wrong,  and  did  not  give  the  weight  of  the 
stock  into  at  least  25  per  cent.,  making  the 
value  thereof  at  least  25  per  cent,  of  the 
weight  too  low.  This  allegation  presented  a 
question  of  fact  to  be  proved  by  tlie  best  evi- 
dence available.  It  may  be  conceded  that, 
had  the  cattle  and  hogs  been  under  plaintiff's 
control,  with  scales  of  acknowledged  accura- 
ey  accessible  for  the  purpose  of  weighing,  at 
the  time  and  place  of  the  controversy  as  to 
the  weight  of  the  stuck,  the  rule  which  re- 
quires the  best  evidence  would  have  obliged 
biro  to  have  reweighed  the  stock  npon  such 
scales,  and  to  have  given  the  result  in  evi- 
dence on  the  trial,  to  the  exclusion  of  the 
opinion  of  witnesses;  but  Uie  facts,  as  testi- 
fied to,  leave  it  clear  that  the  stock  ha4P'i'<sed 
beyond  his  control,  and  that  the  defendant 
woald  not  consent  to  its  being  taken  else- 
where for  reweighing.  Nor  does  it  appear 
that  scales  of  acknowledged  accuracy  were 
then  accessible  to  the  plaintiff.  The  point  is 
thus  brought  within  the  mle  laid  down  in 
Wharton's  Law  of  Evidence,  (volume  1, 
§  511.)  as  follows:  "A  fortiori,  whenever  a 
condition  of  things  is  such  that  it  cannot  be 
rej>roduced  and  made  palpable  in  the  con- 
crete to  the  jury,  or  when  language  Is  not 
adequate  to  such  realiiiation,  then  a  witness 
may  describe  It  by  its  effect  on  his  mind, 
even  though  such  effect  be  opinion."  And 
again,  in  section  513,  the  authority  suys:  "In 
tine,  in  addition  to  the  rule  already  given, 
that  opinion  is  admissible  when  it  is  in  fact 
in  short-hand,  it  is  not  necessary  for  a  wit- 
ness to  be  an  expert  to  enable  him  to  give 
his  opinion."  By  referring  to  the  evidence 
quoted  it  will  be  seen  that  the  plaintiff  stated 
the  peculiar  facts  In  connection  with  the 
weighing  of  the  stock;  how  the  stock 
Weighed  a  great  deal  more  when  standing  on 
the  south  end  of  the  scales  or  platform  than 
when  weighed  on  tlie  north  end.  Tliefact  that 
a  certain  number  weighe<I  materially  more, 
as  indicated  by  the  test  of  the  scales,  when 
standing  on  one  end  of  the  platform  of  the 
scales  than  when  standing  on  the  other,  would, 
of  itself,  show  that  the  scales  were  not  right, 
and  did  not  weigh  with  unvarying  accuracy; 
but  it  would  not  show,  nor  even  tend  to  prove, 
which  of  the  weights  was  the  true  one, — 
whetlier  the  stock  was  made  to  weigh  too 
little  on  tl)e  one  end  or  too  much  on  the  oiii- 
er;  and,  in  the  absence  of  accurate  and  re- 
liable means  of  determining,  the  opinion  of 
witnesses  of  experience  and  sound  jndgment 
would  be  the  best  available  evidence  of  the 
true  weight  of  the  stock. 
2.  The  second  point  arises  upon  the  al- 


leged error  of  the  court  in  admitting  certain 
testimony  of  A.  L.  Stanhope  as  a  witness  for 
the  plaintilf.  AH  that  need  be  said  is  that 
this  point  is  identical  with  the  question  just 
considered. 

3.  The  third  point  is  that  the  court  erred 
in  sustaining  the  pUiintiff's  objection  to 
question  672  of  the  cross-examination  by  de- 
fendant of  the  witness  Baughmiin.  By  i-e- 
ferring  to  the  bill  of  exceptions  it  is  found 
that  question  672  was  not  put  to  Baugluuiin, 
but  to  Alva  Lamb,  by  plaintiff's  counsel,  was 
objected  to  by  defendant  as  leading  and  im- 
proper, and  the  objection  was  sustained.  Tlie 
error  is  probably  in  the  counsel's  brief  and 
will  not  be  further  considered  here. 

4.  The  fourth  point  is  that  the  court  erred 
in  sustHining  the  objection  of  the  plaintiff  to 
question  1,149,  on  the  examination  of  the  de- 
fendant. It  appe<irs  from  the  bill  of  excep- 
tions that  the  defendant  was  called  and  sworn 
as  a  witness  on  his  own  behalf.  After  testi- 
fying to  weighing  the  cattle  and  bogs,  he 
stilted  "that  plaintiff  asked  him  in  regard  to 
the  scales,  if  they  were  correct;  that  the  wit- 
ness told  him  they  were  correct,  and  he 
thought  not,  and  got  on  the  scales,  and  was 
weighed.  Question.  State  what  the  result 
was  of  his  idea.  A.  He  was  weighed  two  dif- 
ferent times,  I  think,  on  the  sciiJe,  and  there 
was  some  5  or  10  pounds  difference  in  his 
weight.  Q.  State  what  that  Indicated  on 
scales  of  that  siie."  This  question  was  ob- 
jected to  by  the  plaintifTs  counsel  as  incom- 
petent and  immaterial  to  the  issue,  the  ob- 
jection being  sustained  by  the  court.  It  will 
be  sufBcient  to  say  of  this  point  that  there 
was  no  offer  made  of  this  testimony,  nor  any 
indication  of  what  was  expected  to  be  prov^ 
prior  to  its  being  introduced ;  and  it  has  been 
held  frequently  that  in  order  to  avail  him- 
self of  error,  in  the  rejection  of  evidence,  the 
party  must  have  made  an  offer  of  the  testi- 
mony, clearly  presenting  what  he  expects  to 
prove.  Mathews  r.  State,  19  Neb.  338.  27 
N.  W.  Rep.  234;  Masters  v.  Marsh,  19  Neb. 
462,  27  N  W.  Rep.  438;  Lipscomb  v.  Lyon, 
19  Neb.  522,  27  N.  W.  Rep.  731. 

5.  Under  this  bead,  the  plaintiff  ia  error 
claims  that  the  court  erred  in  sustaining  the 
objections  of  the  plaintiff  below  to  certain 
interrogatories.  46  in  all,  in  different  parts 
of  the  record.  I  have  examined  each  of  their 
rulings  separat^^y,  but  it  is  not  deemed  im- 
portant to  detail  each  in  this  opinion,  as  the 
exigencies  of  the  case  do  not  seem  to  require 
it,  and  there  appears  to  be  no  reversible  er- 
ror involved.  The  plaintiff  offered  in  evi- 
dence a  portion  of  the  record  of  the  former 
trial  embracing  question  1,437,  and  the  an- 
swer set  out  in  the  bin  of  exceptions;  also 
the  certiScate  of  the  trial  judge,  to  the  bill  of 
exceptions,  that  it  contained  all  the  evidence 
offered  on  the  trial,  which  was  admitted 
over  the  objections  of  the  defendant.  Upon 
the  admission  of  this  evidence  the  plaintiff 
in  error  places  the  sixth  point  of  his  brief. 
He  states  the  point  merely,  and  fails  to  show 
wheieiu  tlte  record  is  prejudicial  to  hi m;  and 
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I  see  no  reason  wbjr  it  should  be  so  regard- 
ed. It  vonld  seem  to  be  an  accepted  propo- 
sition that  tbe  record  of  a  fornter  trial  in  the 
same  ease,  between  tlie  same  parties,  was  ad- 
missible as  evidence,  and,  in  tlie  absence  of 
autliorities  or  argument  to  tbe  contrary,  it 
will  be  so  held. 

The  seventh,  eig'hth,  ninth,  tenth,  eleventh, 
and  twelfth  points  arise  upon  the  second, 
third,  fourth,  fifth,  sixth,  and  eighth  instruc- 
tions to  the  jui-y,  aslced  by  the  plaintiff  and 
given  by  the  coart  as  follows:  "(2)  The 
court  instructs  the  jury  that  the  plaintiff  was 
l^ally  entitled  to  have  his  stbck  weighed  cor> 
rectly.  Hence,  if  the  jury  find  from  the  evi- 
dence that  such  stock  was  wpi<;lied  incor- 
rectly, it  was  the  duty  of  tbe  defendant  to 
correctly  reweigh  the  same,  and  he  could  not 
charge  the  plaintiff  twenty-flve  dollars,  or 
any  other  sum,  for  the  ttoable  of  sacb  re- 
weigliing,  and  plaintiff's  agreement  to  pay 
for  such  reweigbing  was  void ;  and  if  defend'- 
ant  retained  or  received  anything  whatever 
from  plaintiff  for  sooh  rew«ighing,  even 
though  by  plaintiff's  consent,  the  latter  is 
entitled  to  recerer  such  amount  in  this  ac- 
tion. (3)  That  the  plaintiff  was  legally  en- 
titled  to  have  hia  stock  weighed  correctly  at 
the  time  of  itsdelivary  to  defendant.  Hence, 
if  the  jnry  find  from  the  evidence  that  said 
stock  was  weighed  incorrectly,  it  was  the 
duty  of  the  defendant  to  reweigh  the  same 
without  alluwanoe  for  his  trouble,  and  IM 
conid  not,  even  though  the  plaintiff,  in  or- 
der  to  secnre  sueli  reweighing,  agreed  there- 
to, increase  the  shrinka^  above  the  amount 
originally  agreed  upon  between  the  parties. 
And  if  the  defendant,  as  a  coiisiileration  to 
sucli  reweighing,  exacted  from  the  plaintiff, 
whether  with  or  withoat  the  latter's  consent, 
one  additional  percent.,  orany other  amonnt, 
from  the  weight  of  plaintiff's  cattle  over  and 
above  the  amount  originally  agreed  upon  be- 
tween the  parties,  then  the  plidntiff  is  enti- 
tled to  recover  in  this  action  for  the  full 
amount  of  such  additional  deduction,  unless 
the  jury  shall  further  find  that  tbe  Inoorrec- 
tion,  if  one  existed,  was  a  mutual  and  honest 
and  unintentional  mistake  of  the  parties ;  and 
further,  that  said  shrinkage  was  no  more 
than  would  take  place  under  the  circttra- 
stances.  (4)  That  the  plaintiff  was  entitled 
to  have  his  stock,  both  cattle  and  hogs,  cor- 
rectly weighed  when  be  delivered  the  same 
to  the  defendant,  and  if  the  defendant,  at  said 
delivery,  incorrectly  weighed  said  stock,  or 
gave  the  plaintiff  incorrict  weights  of  the 
same,  if  said  incorrect  weights  were  less 
than  the  true  weights  thereof  it  will  be  their 
duty  to  give  to  plaintiff  in  this  action  a  sum 
adequate  to  the  amount  which  he  lost  by  rea- 
son of  such  incorrect  weights,  such  sum  to 
be  based  upon  the  original  price  to  be  paid 
for  said  stock.  (5)  Tliat  if  they  find  from 
the  evidence  that  tbe  plaintilT's  stuck  was 
weighed  when  delivered  to  defendant  upon 
scales  which  did  not  weigh  correctly,  then, 
if  they  further  find  from  the  evidenre  that 
«K)on  the  next  day  a  number  of  bogs  were 


weighed  upon  said  defective  scales  and  at 
once  reweighed  upon  correct  scales,  then  tbe 
jury  are  authoiized  to  take  the  difference  be- 
tween the  false  and  true  weights  of  such 
hogs  as  a  basis  upon  which  to  ascertain  the 
true  weight  of  plaintiff's  stock  so  incorrectly 
weighed  when  delivered,  provided  the  jury 
further  believe  from  the  evidence  that  the 
defective  scales  were  in  the  same  condition 
when  the  hogs  were  weighed  as  they  were 
the  day  before,  when  the  plaintiff's  cattle 
and  other  hogs  were  weighed.  (6)  That  any 
sum  less  than  the  amount  the  plaintiff  was 
entitled  to  receive  for  his  stock  by  the  terms 
of  the  contract  which  plaintiff  may  have  re- 
ceived from  defendant  therefor  if  plaintiff 
took  the  same  for  the  purpose  of  getting 
what  he  could  while  it  was  offered,  without 
abandoning  the  right  to  get  more  when  he 
could,  was  no  settlement,  and  is  no  bar  to 
this  action,  unless  the  phiintiff  expressly 
agreed  to  take  what  he  got  in  full  satisfae>- 
Won  for  his  stock."  "(8)  That  if  they  And 
from  tite  evidence  that  the  defendant  agreed 
to  reweigh  all  of  plaintiff's  stock,  both  cattle 
and  hogs,  and  was  to  have  from  plaintiff 
twenty-five  dollai-s,  and  to  shrink  the  cattle 
one  adklitioDal  jjer  cent,  for  such  reweigbing, 
and  if  they  further  fhid  from  the  evidence 
tbat  pursnant  to  this  agreempnt  the  defend- 
ant did  reweigh  forty-one  steers,  and  refused 
to  weigh  tlie  hogs  that  he  was  to  reweigh, 
then  the  defendant  was  entitled  to  no  com* 
pensation  for  the  reweigbing  of  the  forty- 
one  steers,  and  any  money  tbat  he  withheld 
from  tbe  pteiiitiff  for  such  reweigbing  he  is 
liable  to  the  plaintiff  fur,  in  this  action,  un- 
less the  jury  shall  further  find  from  the  evi- 
dence that  said  twenty-five  dollai-s  was  taken 
and  deducted  for  the  Injury  that  it  wunld  do 
the  cattle  weighed,  and  not  for  tbe  lalmr  and 
trouble  of  such  reweigbing." 

The  material  objections  to  these  instrue- 
tloim.were  fully  answered  by  the  court  in  its 
opinion  in  the  case  as  formerly  presented  in 
the  report,  (21  Xeb.  511,  32  N.  W.  Rep.  567.) 
in  which  (;bief  Justice  Maxwell  says: 
'■  The  deft-ndant  was  to  pay  the  plaintiff  86.35 
per  hundred  for  the  steers  and  $6  per  hun- 
dred for  tbe  hogs.  These  prices  were  for  the 
aetaal  weight  of  the  stock  so  delivered;  and 
when  it  was  found  tbat  the  scales  were  incor- 
rect the  plaintiff  was  entitled  to  have  tbe 
stock  weighed  correctly,  and  this  without 
payment  of  any  consideration.  Until  the 
stock  had  been  weighed  correctly  it  had  not, 
so  far  as  the  rights  of  the  seller  were  con- 
cerned, been  weighed, — that  Is,  tbe  fraodu- 
lent  or  incorrect  weighing  of  the  stock  was 
not  a  weighing  within  the  meaning  of  the 
contract.  The  825,  therefore,  which  the 
plaintiff  agreed  to  pay  the  defendant,  was  a 
mere  gratuitous  promise,  and  for  which  he 
received  no  consideration."  In  addition  to 
what  was  held  on  the  former  trial,  I  will  add 
that,  according  to  the  contract  of  sale,  which 
is  made  a  part  of  the  plaintitT's  petition,  and 
admitted  by  the  defendant's  answer,  the 
stock  should  be  weighed  at  Filiev's.    Thij 
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agreement,  viewed  in  the  light  of  all  the 
evidence,  1  deem  to  be  equivalent  to,  and 
to  be  in  fact,  an  agreement  on  tlie  pHit  of  de- 
fendant tliat  upon  the  stock  being  driven  to 
his  place  on  tlie  day  of  delivery  he  would 
weigl)  it.  This  ira|K>rtant  part  of  the  con- 
tract was  not  fulfllled  until  all  the  stock  was 
fairly  and  honestly  weiglied.  Until  that  was 
complete  the  plaintiff  liad  a  right,  not  only 
under  the  contract,  but  by  the  rule  and  cus- 
tom of  trade,  that  the  same  should  be  fairly 
and  honestly  weighed, — he  giving  friendly 
assistance,  by  himself  and  employis, — and 
the  samf  fairly  and  honestly  stited  to  bim. 
The  instructions  of  the  court  above  quoted 
amount  to  this  and  no  more.  The  fifth  in- 
struction, however,  provides  that  if  the  jury 
shall  Hnd  tliat  the  stock  was  weighed  when 
delivered  to  the  defendant,  upon  scales  wliich 
did  not  weigh  correctly,  and  if  they  shall 
further  Qnd  that  on  the  next  day  a  number 
of  liogs  were  weighed  npon  the  defective 
scales,  and  at  once  reweighed  upon  correct 
scales,  then  they  were  authorized  to  consider 
the  difference  between  the  false  and  true 
weights  of  the  hogs  as  a  basis  from  which  to 
ascertain  the  true  weight  of  plaintiff's  stook, 
provided  they  should  also  find  that  the  de- 
fective scales  were  in  the  same  condition 
when  the  hogs  were  weighed  as  on  the  day 
before,  when  the  plaintiff's  cattle  and  other 
Iiogs  were  weighfd.  Counsel  objects  to  this 
instruction  on  the  groimd  that  il  usurps  the 
province  of  the  jury  by  finding  tliat  there 
were  false  and  true  weights  in  the  transac- 
tion. I  do  not  so  understand  the  instruction, 
but  think  that  it  stitSciently  leaves  it  to  the 
jury  to  find  from  the  evidence  whether  the 
sciiles  upon  which  thesto  k  was  weighed  the 
tirst  day  were  true  scales,  and  gave  true 
weights,  and  wliether  tliose  upon  which  the 
hogs  were  weighed  on  the  second  day  were 
true  scales,  and  gave  true  weights.  Not 
only  so,  but  I  think  the  court,  by  thjs  in* 
struction,  prt-sented  to  the  jury  a  correct,  if 
not  the  only  correct,  theory  and  test  upon 
which  to  come  to  a  solution  of  the  issues 
presented  by  the  pleadings  and  established 
by  the  evidence  in  the  case.  Counsel  spe- 
cially objects  to  the  sixth  instruction,  for 
that  it  does  not  require  the  jury  to  believe 
from  the  evidence  the  facts  assumed.  As  I 
understand  this  instruction,  it  simply  states 
a  principle  of  law,  and  does  not  instruct  the 
jury  how  to  find  in  one  event  or  another; 
neither  does  it  assume  any  facts.  Hence 
there  was  no  occasion  that  it  should  be  pred- 
icated upon  what  the  jury  should  believe 
from  the  evidence.  Counsel  also  speciully 
objects  to  the  eighth  instruction  for  the  rea- 
son that  the  excepting  clause  refers  only  to 
the  $25,  and  does  not  mention  the  1  per  cent, 
shrinkage.  From  a  careful  examination  of 
defendant's  testimony,  I  think  it  very  doubt- 
ful that  the  evidence  as  to  the  ground  u]K>n 
which  defendant  claimed  the  additional  1  per 
cent,  shrinkage  was  to  compensate  for  the 
possible  damage  to  the  cattle  by  reweighing 
them ;  but  were  there  no  doubt  on  this  point, 


while  the  failure  of  the  court  to  Include  that 
in  the  exception  might  be  regarded  as  an 
oversight,  1  would  still  not  regard  it  as  of 
sufBcient  importance  to  control,  or  to  influ- 
ence, the  trial  of  the  case. 

Under  the  thirteenth  assignment  of  ermr» 
it  Is  argued  that  the  verdict  is  contrary  to  the- 
evidence,  and  to  establish  this  point  the  plain- 
tiff in  error  calls  attention  to  the  fact  that 
the  evidence  shows  that  when  the  cattle  wore 
weighed  on  the  first  day  they  had  been  driven 
from  a  distance  of  about  five  miles,  and  had 
remained  standing  an  hour,  without  food 
or  water,  before  weighing,  and  were  then 
turned  into  the  feeding  lots  of  defendant  and 
were  allowed  to  fill  up  on  an  abundance  of 
water,  corn,  and  hay,  for  24  hours,  before 
the  second  weighing.  This  fact,  it  is  ar- 
gued, would  account  for  the  difference  in  the 
weight,  even  bad  both  tests  been  correct. 
These  facts,  and  all  the  circumstances,  were 
doubtless  present  and  considered  in  the 
minds  of  the  jury,  and  had  their  full  weiglit 
in  bringing  them  to  the  conclusions  of  the 
verdict. 

The  fonrteenth  assignment  calls  attention 
to  what  is  claimed  to  be  a  material  error  in 
the  iidinission  of  evidence  in  regard  to  the 
black  sow  and  the  crazy  steer.  There  is  a 
black  sow  mentioned  by  witnesses  on  either 
side,  which  evidence  was  received  without 
objection.  It  appears  that  the  sow  was 
bought  by  Filley  from  Billings  at  the  gros» 
pricL!  of  920,  regardless  of  weight.  She  was 
driven  to  the  scales  and  weighed  with  19 
others  on  the  second  day,  but  was  subse- 
quently reweighed.  and  her  weight  taken  out 
of  the  gross  weight  of  the  lot,  so  that  I  do 
not  see  that  there  is  a  probability  that  the 
jury  gave  any  undue  iinpoitauce  to  the  pres- 
ence and  pottitlon  of  ihe  sow  in  the  evidence. 
As  to  the  crazy  steer,  he  was  sufllcieiitly  con- 
sidered  in  the  former  opinion  referred  to.  and 
is  assigned  his  status  in  that  report,  and  will 
not  again  be  disturbed. 

Finally,  under  the  fifteenth  subdivision  of 
the  brief,  attention  is  called  to  the  fact,  as 
alleged,  that  the  case  was  not  tried  on  the 
pleadings  at  all,  but  on  new  issues  made  by 
the  evidence;  that  plaintiff  claims  in  bis  pe- 
tition that  Filley  refused  to  and  did  not  weigh 
the  slock;  that  that  which  he  did  rewe^ 
was  incorrectly  done,  and  that,  taking  this 
to  be  true,  there  was  no  correct  weighing 
whatever,  and  nothing  for  the  jury  to  base 
their  findings  upon.  There  is  a  mass  of  tes- 
timony taken,  running  through  more  than 
200  pages,  but  I  think  it  is  chiefly  confined 
to  the  issues  presented  by  the  pleadings, — the 
incorrect  weighing  of  the  stock.  In  addi- 
tion to  that  quoted  and  referred  to,  I  will 
mention  that  of  several  witnesses  on  either 
side  to  the  fact  that,  after  the  weighing  on 
the  first  day,  and  the  attempt  to  weigli  the 
hogs  by  Billings  and  Baughman  on  the  sec- 
ond day,  and  the  iidinission  by  Filley  that  there 
then  seemed  to  be  something  wrong  in  the 
cattle  scales,  and  the  taking  off  of  th»  rick  or 
fencing  about  the  scales  and  removing  it  t» 
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the  grrain  scales,  an  adjustrd  piece  of  pine 
scantling  was  discovered  under  the  north 
end  of  the  platform  of  tlie  cattle  scales  upon 
which  the  platform  and  scales  in  some  degree 
combined  and  rested,  and  which  doubtless 
was  considered  by  the  jury  as  sufficiently 
condemning  the  integrity  of  the  original 
weight  of  the  stock.  There  is  also  evidence 
tending  to  prove  that  the  fencing  was  set  np 
around  the  grain  scales  in  such  manner,  and 
the  cattle  crowded  in  upon  the  platform  at 
the  second  weighing,  as  to  prevent  their 
entire  weight  from  resting  upon  the  scales, 
and  thus  in  a  considerable  degree  depredat- 
ing the  value  of  the  second  weighing;  and  it 
ia  admitted  that  tliern  was  no  pretense  of  re- 
weighing  tlie  hogs  at  any  time.  It  will  be 
admitted  that  the  testimony  to  the  jury  was 
not  such  as  to  enable  thmn  to  reach  conclu- 
sions with  the  same  degree  of  mathematical 
certainty  and  logical  accuracy  that  is  always 
desirable  in  controversies  at  law.  But  the 
comparisons  of  weight  betweon  that  of  the 
cattle  scales  oo  the  first  day  and  the  office 
scales  on  the  second  day,  before  the  objec- 
tionable  fencing  was  added  to  the  latter,  gave 
them  important  data  to  arrive  at  the  loss  in 
the  weight  of  plaintiff's  stock  by  reason  of 
inaccurate  and  faulty  weighing.  To  this 
must  be  added  the  testimony  of  the  judg- 
ment and  opinion  of  witnesses  having  expe- 
rience and  knowledge  of  the  questions  in 
controversy  which,  as  has  been  shown,  was 
properly  admitted  on  the  triaL  The  judg- 
ment of  the  district  court  is  therefore  ^- 
lirmed.     The  other  judges  concur. 


MoKSE  et  at.  «.  Tratnob. 
(Supreme  Court  of  Nebraslm.    May  81, 1889.) 

RjtS .  AlMUDIOATA. 

One  T.,  being  the  owner  of  certain  real  estate, 
desired  to  selTtbe  same,  and  employed  M.  &  B., 
real-estate  agents,  to  effect  a  sale  at  a  specified 
price.  The  price  was  advanced  from  time  to  time 
until  about  June  1,  1887,  when  M.  &  B.  emploved 
one  8.  to  find  a  purchaser  on  the  terms  specided, 
which,  in  two  or  three  days  afterwards,  he  did.  S. 
thereupon  brought  an  action  against  T.  for  his 
commission,  and  was  defeated.  H.  St  B.  there- 
after brought  an  action  against  T.  to  recover  com- 
mission for  the  sale,  when  the  judgment  against 
S.  was  pleaded  in  bar.  Held,  (1)  that  the  judg- 
ment against  8.  would  not  bar  a  recovery  by  M.  & 
B. ;  (2)  that  the  remedy  of  S.  to  recover  compen- 
sation was  against  M.  &  B. ;  (8)  that  questions  of 
fact  must  he  submitted  to  the  jury,  and  an  instruc- 
tion in  effect  withdrawing  such  questions  from  the 
jury  was  erroneous;  (4)  a  finding  and  judgment 
against  one  who  from  want  of  Interest  cannot 
maintain  the  action  will  not  bar  the  real  party  in 
interest  from  bringing  and  maintaining  the  suit. 

(Syllalnu  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
Hopewell,  Judge. 

Wan-en  Switzler,  for  plaintiffs  in  error. 
Uall  &  McCulloch,  for  defendant  In  error. 

Maxwell,  J  The  plaintiffs  brought  an 
action  against  the  defendant  to  recover  cer- 
tain commissions  for  the  sale  of  real  estate 
belonging  lo  the  defendant,  and  on  the  trial 


a  verdict  and  Judgment  were  rendered  for 
the  defendant.  The  cause  of  action  is  stated 
in  the  petitiou  as  follows:  "That  heretofore, 
to-wit,  prior  to  the  4th  day  of  June  last,  the 
said  defendant  employed  said  plaintiffs,  as 
reiil-estate  agents  in  said  city,  to  procure  for 
him  a  purchaser  of  lot  one,  in  block  two 
hundred  and  four  and  one-half  in  the  city  of 
Omaha,  aforesaid;  that,  in  the  pursuance  of 
said  request,  these  plaintiffs  did  produce  and 
furnish  said  defendant  a  purchaser  for  said 
premises,  and  did  negotiate  a  sale  thereof  for 
the  price  for  which  the  same  had  been  left 
with  them  for  sale,  to-wit,  the  price  of  twelve 
thousiind  and  live  hundred  dollars,  and  for 
which  the  defendant  agreed  to  pay  the  plain- 
tiffs the  usual  and  customary  commission 
charged  by  real-estate  men  in  said  city  st 
said  time  for  said  sale,  amounting  to  three 
hundred  and  thirty-seven  dollars  and  fifty 
cents,  which  amount,  the  plaintiffs  allege  tlie 
fact  to  be,  is  now  due  and  payable  to  the 
plaintiffs  from  the  defendant  for  said  serv- 
ices, with  interest  from  the  4th  day  of 
June,  1887,  on  which  day  the  sale  of  said 
premises  took  place  by  and  through  the  agen- 
cy of  said  plaintiffs,  and  to  the  purchaser  who 
was  by  them  produced  for  said  defendant." 
To  this  petition  the  defendant  in  his  amended 

answer  alleges  that  "on   the day  of 

-,  18t>7,  an  action  was  brought  in  the 


county  court  of  said  county  for  the  identical 
cause  of  action  sued  on  herein  by  one  George 
Seay  against  this  defendant;  that  said  action 
was  for  the  use  and  benelit  of  said  plaintiffs, 
Morse  &  Brunner,  and  they  were  the  real, 
though  not  the  nominal,  parties  plaintiff; 
that  on  the day  of  November  said  ac- 
tion was  tried  in  said  court,  and  judgment 
was  rendered  in  favor  of  this  defendant;  that 
no  appeal  was  taken  from  said  judgment  so 
rendered  in  the  county  court,  and  said  plain- 
tiffs are  bound  by  the  same,  and  estopped  to 
bring  this  action  against  defendant  for  the 
same  cause  of  action  in  this  court." 

The  testimony  tends  to  show  that,  in  the 
latter  part  of  the  year  18b6,  the  defendant 
placed  the  property  in  question  in  the  banda 
of  tlie  plaintiffs  for  sale  at  $10,000.  After- 
wards, in  January,  1887,  he  raised  the  price 
to  913,000,  and  so  notified  the  plaintiffs. 
Soon  afterwards  he  again  raised  the  price, — 
912,000  net,  to  him.  He  claim.s  to  have  dis- 
charged the  plaintiffs  some  time  in  May,  1887, 
but  this  is  denied  by  them.  About  the  1st 
of  June,  1887,  the  plaintiffs  informed  one 
George  Seay,  who  was  also  a  real-estate  agent, 
of  the  terms  and  conditions  of  sale  of  the 
property  i  n  dispute,  and  agreed  with  him  that, 
if  he  could  find  a  purchaser  for  the  property 
upon  the  terms  staled,  they  would  divide  the 
commission  with  him.  Seay  thereupon  in  a 
few  days  found  a  purchaser  for  the  property. 
Tliere  is  no  dispute  about  this;  the  only  con- 
troversy on  that  point  being  whether  the  price 
agretd  to  be  paid  was  the  gross  sum,  or  net 
to  the  defendant.  Mr.  Seay  testifles  on  that 
point:  "Question.  You  say  you  took  them 
to  see  the  property.    Is  that  jwuranswer? 
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Anatoer.  Yw,  sir.  Q.  Was  any  one  present 
when  yaa  took  them  there?  A.  When  I 
took —  a.  When  you  took  them  to  see  the 
property.  Do  I  understand  you  to  say  that  you 
took  tltem  to  the  property,  to  show  It  to  them  ? 
A.  Yes,  sir.  Q.  Was  there  any  one  present 
■at  the  property  when  you  went  there  to  show  i 
it  to  them, — did  yon  seeany  one  on  the  prop- . 
«rt7P  A.  Kot  when  I  was  showing  it  toi 
Uiem.  At  first  I  4id  not  see  any  one.  Q. 
Well,  after  you  showed  it  to  them  first,  did 
tbey  leave  there,  or  did  you?  A.  No,  ij 
«howed  them  the  outside  of  the  property,  and 
th«7  deeired  to  see  the  iuside  of  the  house. 
jQ.  Stats  what  you  did  with  them, — what 
'Was  the  object  in  talcing  them  tliere.  A.  The 
'Objeot  was  to  sell  them  the  property.  I  left 
fthem  on  the  outside,  muI  I  wfitt  to  the  back 
^piirtuftbf  bousi'toseeMr.  Traynor.  Q.  Did 
you  aee  bba?  A.  Mr.  Traynor  came  out, 
Jind  I  .introduoed  nyself,  and  my  business, 
■and  asiied  him  If  tlie  property  was  for  sate, 
4ind  he  said  it  was.  Q.  Did  you,  or  did  yuu 
xiot,  say  anything  to  iiim  at  that  thne  with 
K«Bp6Ct  to  wbat  yttuT  bueiiwes  was?  A. 
Yes;  I  intxodnoed  myeelf«nd  my  business. 
•Q.  What  did  you  say  yaur  bnvinesB  whs? 
A.  Aeal  eatatp.  Q.  WeiU  go  *i>md.  A.  I 
judged  Mm  if  tbe  property  was  for  sale,  am] 
be  said  it  was.  I  asked  him  tbe  price,  and 
be  said  it  was  «14M)0.  I  told  Jiim  Mr. 
Brumner  had  plaeed  it  «ith  me  to  sell  for 
^2.000  net,  and  i»  ask  912,500.  He  says, 
•  Well,  tliat  is  all  right.'  He  says,  'J  want 
414,000  after  the  Ist  of  Augasrt,  but,  if  you 
aell  it  immediatoly,  why,  1  \ril]  let  it  go.' 
Q.  Then  what  was «tone  further  by  you?  A. 
I  told  him  I  had  acme  parties  out  on  the  side- 
waJk,  and  had  priced  It  to  tiiem  for  912,500, 
«itd  }ie  sent  me  to  bring  them  in.  I  went 
■out  »nd  brougiit  Mr.^nd  Mrs.  Stewart  in  tlie 
yard,  and  intrudnced  tl>em  in  the  yard  to  Mr. 
Traynor.  He  showed  them  through  the 
buuse,  and  they  bought  the  propert-y  right 
there. "  The  defendant  teetifi«-d  on  tliat  point 
jiafirilows:  "Question.  When  Mr.  Seay  came 
lup  there  to  see  you,  did  lie  state  to  you  that 
fae  represented  Morse  &  Urnnner?  Annieer. 
No,  sir;  he  did  not.  Q.  Did  he  at  thai  time 
make  *ny  cluim  to  you  that  be  refiresented 
Moi'se&JBr tinner  at  all?  A.  Ko,  sir;  lieilld 
not.  I  wil)  state  tite  ronvereation  we  hod. 
■Q.  You  may  state  the  conTersation  you  had. 
.A,  When  Mr.  Seay  came  there,  I  was  standing 
.at  tbe  back  door,  and  he  wanted  to  know  if 
my  name  was  Traynor.  I  told  him  it  was. 
Q.  Was  that  tbe  firet  time  you  ever  saw  Mr. 
Seay?  A.  Yes;  the  first  time  I  ever  saw  Mr. 
Seay,  to  know  liim.  He  wanted  to  know  if 
that  property  was  for  sale.  I  told  him  it 
was.  He  says,  ■  Wbat  are  the  figures?*  I 
says,  •  814,000.'  He  says,  <  I  understand  that 
Morse  &  Brunner  had  it  for  912,500.'  He  did 
not  represent  tliat  be  was  an  agent  for  Morse 
A  Brunner,  and  be  did  not  show  roe  any 
card,  or  introduce  himself  in  iiny  shape  or 
torm.  1  says,  •  If  1  can  get  912,500  for  it 
now  I  will  tHke  it,'  but  after  the  1st  of  Au- 
gust 1  wtmled  914,000;  '  I  wiU  build  here.' 


I  calculated  to  build  some  buildings.  Q.  Did 
lie  at  that  time  claim  any  commisuon  from 
you,  or  ask  for  any  commission  from  yon? 
A,  No,  sir;  there  was  nothing  said  atwut 
any  oomniission,  or  anything  else.  Then  he 
says,  ■  I  do  not  want  the  property  myself;  1 
have  a  friend  around  to  the  front.'  He  says, 
'Oome  around,  and  I  will  introduoe  them.' 
I  says,  <  There  is  no  use  of  in'brodTid'ng  me 
to  anybody  for  any  less  figut^as  tbnn  that;' 
and  he  took  me  around  and  introduced  me  to 
Mr  and  Mrs.  Stewart.  Q.  When  was  the 
first  time  you  ever  learned  Mr.  Seay  claimed 
a  oominission?  A.  Tbe  first  time  that  Seay 
claimed  a  commission  was  in  tbe  Omaha 
Savings  Bank,  on  the  30tb  of  June,  «'hen  the 
original  papers  were  turned  over.  Q.  State 
to  tlie  jury  what  conversation  you  had  at  that 
time  in  regard  to  commissions.  A.  When 
the  final  settlement  came  up,  ft  appears  tliat 
Mr.  Seay — Mr.  Stewart  had  paid  Mr.  Sear 
$40 — tliat  is  the  way  It  was— to  bind  the 
bargain.  I  did  not  get  tbe  940.  I  did  not 
know  anything  Htjoat  Vhe  940  being  paid. 
When  Stewart  vame  to  pay  ne  he  wanted  to 
deduct  tJie  940  that  be  paid  to  Seay.  I  made 
the  bargain  witli  him.  I  aays,  *  You  are  the 
man  I  made  tbe  bargaiB  with;'  and  Mr. 
Stewart  says,  'It  Is  t-air  you  and  Seay.*  I 
auys,  ■  That  is  a^l  rigitl;  tie  etmtract  is  $12,- 
5Gi(),'  which  Mr.  Stewart  paid  tne;  and  Mr. 
Seay  demanded  liis  commission.  I  toUi  biin 
1  did  not  ewe  him  any  i<ommiasion,  but  I 
-says,  'If  you  want  to  tafce  #40  for  your 
trouble,  i  will  make  you  a  presentof  tfee  940;' 
not  that  I  thongfat  Iw  was  entitled  to  it." 

The  testimony  shows  that  Seay  brought  an 
action  agiiinst  the  defendant,  and  failed  to  re- 
cover. Tlie  exact  ground  upon  which  he  was 
defeated  does  not  appear,  but  apparently  be- 
cause there  was  no  privity  of  contract  be- 
tween them.  Tbeeaurt  instructed  the  jury 
that  "it  -appears  in  evidence.  Mid  is  uWdis- 
puted,  that  the  property  for  the  sale  of  which 
the  plaintiffs  seek  to  recover  in  this  action 
was  placed  in  tbe  hands  of  the  plaintiSs,  to 
sell,  by  the  defendant,  at  a  stipulated  price. 
It  also  appears  tbid;  the  plaiutiifs  entered  into 
au  arrangement  or  agreement  with  one 
Seay  that,  if  said  Seay  should  procure  a  pur- 
chaser for  said  propei-ty,  tbey,  the  plaintiffs, 
would  divide  commission  wiUi  bim.  In  pur- 
suance of  said  agreement  it  also  appears  that 
said  Seay  did  And  a  purchaser  and  effect  a 
sale,  anrl  tliat  tbe  said  Seay  aftei'wards  sued 
tbe  defendant  in  the  county  ouurt  for  com- 
mission on  account  ttiereof,  said  cominission 
to  be  divided  with  plni  ntiffs,  if  recovered.  In 
view  of  all  the  testimony  in  this  CJiae,  the 
court  instructs  you  that  said  suit  was  an  ad- 
judication of  the  mattors  in  issue  here,  and 
you  are  therefore  directed  to  bring  in  a  ver- 
dict for  defendant."  Ingivin^jthis  we  think 
thecourt«rred.  Brunner  testities  that  tbede- 
fendant  employed  him  to  sell  the  property  in 
controversy,  and  thHt  be  emploj-ed  Seay  to  find 
a  purchaser,  and  that  the  agency  of  the  plain- 
tiffs for  tlve  defendant  tosell  said  property  was 
in  full  force  when  the  s.ile  was  eilecied.    Oth- 
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er  witnesaefl  testify  to  subatantially  tiie  same 
facts.  Seay  testifies  that  he  was  employed 
by  tlie  plaintiffs  to  effect  a  sale  upon  certain 
terms  and  conditions,  and  that  he  so  informed 
the  defendant.  If  this  testimony  is  true,  the 
plaintiffs  will  be  entitled  to  recover  their  com- 
mission,  and  will  be  liable  to  Seay  for  one- 
half  thereof.  Seay  must  look  to  the  plain- 
tiffs for  his  coTDpensation,  and  not  to  the  de- 
fendant; and  this  disposes  of  the  objection 
that  the  judgment  against  Seiiy  was  a  bar  to 
this  action.  The  question  here  presented  was 
before  the  court  in  Gayer  v,  Parker,  24  Neb. 
643, 39  N.  W.  Hep.  845;  and  It  was  held  that, 
if  different  proof  is  required  to  sustain  the 
action,  a  judgment  in  one  of  two  cases  is  no 
bar  to  the  other.  At  common  la  w  a  mistake 
In  bringing  the  action,  as  in  assumpstt  when 
it  should  have  been  trespass  on  the  case,  was 
no  bar.  In  such  action,  as  it  would  be  im- 
possible to  prove  a  promise,  express  or  Im- 
plied, the  action  of  assumpsit  would  fail,  but 
this  would  not  preclude  a  recovery  upon  the 
proper  statement  of  facts  and  proof.  So,  if 
a  cause  of  action  is  brought  against  a  defend- 
ant by  one  who  is  not  entitled  to  recover, 
and  Is  defeated,  this  will  not  prevent  another 
who  has  a  good  cause  of  action  against  the 
defendant  upon  the  same  matter  from  main- 
taining an  action.  Suppose  the  holder  of  a 
j)romis8ory  note  should  bring  an  action  there- 
on, and  on  the  trial  the  court  should  find  from 
the  proof  that  he  was  not  the  real  party  in  in- 
terest,— ^the  person  entitled  to  the  avails  of 
the  judgment, — and  therefore  should  find 
against  him,  and  dismiss  the  action.  Would 
such  dismissal  defeat  the  real  party  in  inter- 
est Itom  bringing  an  action  thereon?  It 
would  not  be  conceded,  because  the  case  was 
not  decided  on  the  merits,  that  there  was 
no  cause  of  action  against  the  defendant  on 
tlie  matter  in  dispute,  but  simply  that  no 
such  cause  existed  on  such  matter  in  favor  of 
the  plaintiff.  The  requirement  of  the  Code 
is  that  an  action  shall  be  brought  in  the  name 
of  the  real  party  in  interest,  except  in  cer- 
tain cases  mentioned,  of  which  this  is  not 
one.  ■  The  defendant's  attorney  recognizes 
this  requirement  of  the  Code,  and  says  that 
the  action  was  brought  for  the  plaintiffs'  ben- 
efit, and  therefore  they  are  bound  by  the  judg- 
ment. Even  if  such  was  the  case,  it  will  not 
bar  this  action.  The  plaintiffs  were  not  par- 
ties to  the  record,  and  the  defendant  evident- 
ly obje&ted  that  he  had  made  no  contract  with 
Seay;  that  he  was  a  mere  volunteer;  and, 
therefore,  the  defendant  was  not  indebted  to 
bira.  The  question  whether  or  not  the  de- 
fendant employed  the  plaintiffs  to  sell  his 
profierty,  and  that  in  pursuance  of  such  em- 
ployment they,  through  Seay,  did  sell  the 
same,  has  not  yet  been  tried.  Experience 
lias  shov^n  that  mistakes  from  various  causes 
are  liable  to  occur  in  bringing  actions,  such 
as  ignorance  of  facts,  failure  of  proof  on  a 
material  point,  exclusion  of  evidence,  etc. 
The  law  recognizes  this,  and  hence  permits 
the  amendment  of  a  petition  in  any  form,  so 
that  the  identity  of  the  cause  of  action  is  pre- 
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served,  and  of  the  iinswer,  to  set  np  any  de- 
fense which  the  defendant  may  have.  The 
law  endeavors,  as  far  as  ]K>ssible,  to  protect 
and  enforce  the  rights  of  parties;  and,  while 
a  judgment  upon  tlie  merits  will  conclude  all 
who  were  properly  before  the  court  in  that 
action,  a  judgment  against  one  who  could 
not  maintain  the  action  for  want  of  interest 
tlierein  will  not  bar  the  real  party  in  interest. 
No  question  of  privity  arises  in  this  case,  a 
privy  being  one  who  claims  under  a  party  as 
to  interest,  estate,  or  kindred.  Bush  v.  Knox, 
2  Hun,  578;  Wells,  Ri-s.  Adj.  23.  The  plain- 
tiffs, through  Seay,  effected  a  sale  of  the  de- 
fendant's property  for  612,500.  The  plain- 
tiffs say  that  they  were  authorized  to  sell  at 
812,000  net,  and  that  the  S500  in  addition 
was  for  their  commission;  and  Seay  testifies 
that  he  so  informed  the  defendant  before  the 
sale  of  the  property  '  If  this  testimony  is  be- 
lieved by  the  jury,  it  will  be  their  duty  to  re- 
turn a  verdict  for  the  plaintiffs.  In  any 
event,  the  questions  are  questions  of  fact,  to  be 
submitted  to  the  jury  under  proper  instruc- 
tions from  the  court.  The  judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings.  The  other 
judges  concur. 


City  of  Omaha  t>.  Sohaller. 

(Supreme  Court  of  NebmsHa,    May  81, 18S9.) 

McsiciPAi.  Corporations— Public  Improvkmehts. 

1.  In  an  action  against  a  municipal  corporation 
for  damages  snatained  by  a  lot-owner  by  reason  of 
the  excavation  of  a  street  in  front  of  the  property, 
for  the  purpose  of  feduoing  such  street  to  an  es- 
tablished grade,  the  question  of  the  proper  method 
of  proving  damages  cannot  be  for  the  first  lime 
raised  in  ttie  supreme  court. 

2,  Special  benefits  which  should  be  deducted 
from  damages  sustained  by  real  estate  by  reason 
of  a  public  improvement  must  be  such  as  specially 
benefit  the  particular  property  damaged,  aside 
from  beneflts  conferred  upon  other  property  gen- 
erally, iu  the  neighborhood  of  or  adjacent  to  ttie 
Improvement. 

S.  Instructions  examined,  and  no  error  found  iU 
such  as  were  given  and  in  refusing  ttiose  not  given. 
{Syllabus  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
DoANE,  Judge. 

/.  L.  Webster,  for  plaintiff  in  error.  A, 
C.  Wakeley  and  Lake  &  Hamilton,  for  de- 
fendant in  error. 

Reese.  C.  J.  This  is  a  proceeding  in  error 
to  the  district  court  of  Douglas  county.  The 
first  trial  resulted  in  a  verdict  and  judgment 
In  favor  of  plaintiff  in  error,  when  the  cause 
was  reviewed  by  this  court,  and  reversed, 
and  a  new  trial  granted.  The  second  trial 
resulted  in  a  verdict  in  favor  of  defendant  in 
error,  and  assessing  her  damages  at  62,050. 
A  motion  for  a  new  trial  was  made  and 
overruled,  and  plaintiff  In  error  now  brings 
up  the  cause  for  review  by  proceedings  m 
error,'t<ie  principal  contention  being  that  the 
verdict  was  not  sustained  by  suSicient  evi- 
dence; that,  even  if  supported  by  the  evi- 
dence, it  was  excessive;  that  the  court  erred 
in  giving  cetiain  instructions  to  the  jury,  and 
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in  refusing  to  give  certain  others,  asked  by 
the  city  on  the  trial.  These  questions  will 
be  noticed  in  their  order.  It  will  not  he 
necessary  to  restate  the  facts,  as  they  are 
fully  stated  in  the  opinion  writteu  by  Judge 
Maxwell  on  the  former  hearing,  and  whicli 
is  reported  in  23  Neb.  325,  36  N.  W.  Rep. 
533. 

As  to  the  first  contention,  we  must  be  con- 
tent in  saying  that  we  find  tlie  evidence  con- 
flicting to  such  an  extent  as  to  preclude  in- 
quiry into  this  part  of  the  case. 

The  method  of  proving  damages  adopted  by 
defendant  in  error  was  by  showing  what  it 
would  coet  to  remove  the  dwelling-house  and 
barn  from  the  lots  wliicli  were  alleged  to  have 
been  damaged  by  the  excavation  made  in  grad- 
ing the  street,  tlie  loss  of  celltir,  well,  and  cist- 
ern, fruit  and  sliaile  trees,  etc.,  and  the  cost  of 
bringing  the  lot  down  to  the  proper  grade. 
There  seems  to  have  been  no  serious  conten- 
tion upon  any  of  these  questions,  except  as 
to  the  cost  of  grading  the  lots.  Witnesses 
for  plaintiff  and  defendant  differed  as  to  the 
number  of  cubic  yards  in  the  work,  the  depth 
to  which  the  excavation  would  have  to  be, 
the  cost  per  yard,  and  the  probable  price  for 
wl)icl)  the  removed  eiirth  could  be  sold.  The 
jury  was  fully  informed  as  to  the  condition 
of  the  pioperty.  botli  before  and  after  the  ex- 
cavation had  been  made.  If  the  evidence 
for  defendant  in  error  was  correct,  and  of 
this  the  jury  were  the  sole  judges,  the  ver- 
dict was  right;  neither  was  it  excessive.  Ob- 
jections are  now  made  to  the  method  adopted 
by  defendant  in  error  in  proving  her  dam- 
ages. Upon  this  part  of  the  case  it  must  be 
sufficient  to  say  that  no  objection  was  made 
upon  the  trial ;  and,  as  tlie  method  adopted 
seems  to  have  been  entirely  satisfactory  to 
both  parties  at  that  time,  the  question  cannot 
now  be  considered.  This  is  especially  true, 
since,  upon  an  examination  of  the  whole  case, 
we  find  in  the  evidence  a  sufficient  basis  for 
the  verdict.  ' 

It  is  next  insisted  that  the  court  erred  in 
its  instructions  to  the  jury,  and  in  refusing 
to  give  instructions  asked  l>y  the  city.  Tiie 
instructions  given,  and  of  which  complaint 
is  made,  were  as  follows:  "(2)  As  against 
the  damages,  if  any,  whicli  you  may  find  the 
pliiinliff  has  sustained  by  reason  of  tlie  grad- 
ing of  the  streets,  you  will  set  off  and  deduct 
such  special  benefits,  if  any,  which  have  been 
conferred  upon  plaintiff's  lots  referred  to,  by 
the  grading  of  the  streets  along  and  in  front 
of  the  lots,  and  if  such  special  benefits,  if 
any,  you  find  to  have  been  equal  to  or  in  ex- 
cess of  the  damages,  then  the  plaintiff  can- 
not recover.  (3)  By  'special  benefits'  are 
meant  such  benefits,  if  any,  as  accrued  to  the 
lots  by  the  grading  of  the  street,  by  reason  of 
their  fronting  upon  a  street  better  graded 
than  before,  or  by  l>eing  rendered  more  ac- 
cessible, if  previously  inaccessible,  or  any 
other  benefits  conferred  specially  by  the 
graiiing  of  the  streets  upon  plaintiff's  lots 
which  are  not  shared  by  the  property  in  gen- 
eral upon  the  street  or  in  the  vicinity  of  the 


improvements.    (4)  Such  t>eneflts,  if  any,  as 
were  conferred  by  the  grading  of  the  street 
upon  plaintiff's  lots  which  were  shared  in 
common  by  all  other  lots  upon  the  street,  or 
in  the  vicinity  thereof,  cannot  be  considered 
in  estimating  the  amount  of  ■  special  benefits  ' 
to  be  deducted  from  the  damages  sustained  by 
plantiff  by  reason  of  the  grading  of  the  streets. 
(5)  The  benefits  which  may  be  so  considered 
are  no  less  ■  special  benefits '  because  other 
lots  on  the  same  street,  and  similarly  situated 
to  plaintiff's  lots,  have  all  been  benefited  in 
some  degree  by  the  same  improvements,  and 
in  like  manner.     (6)  If  you  find  from  the 
evidence  that,  by  reason  of  the  grading  of 
the  streets,  the  lots  of  plaintiff  were  so  spe- 
cially   benefited    in    the  particulars    above 
specified  as  that  the  market  value  of  the  lots 
after  the  grading  was  as  great  as  or  greater 
than  it  was  before  the  grading,  the  plaintiff 
is  not  entitled  to  recover  in  this  action;  but 
in  considering  the  question  of  the  benefits  de- 
rived by  plaintiff's  lots  from  the  grading,  and 
the  effect  produced  thereby  upon  the  market 
value  of  the  lots,  you  will  be  careful  to  dis- 
tinguish between  such  benefits  as  are  com- 
mon to  all  the  property  on  the  street  or  in  the 
vicinity  of  the  street  and  such  as  arose  from 
the  peculiar  location  of  these  lots,  and  their 
situation  with  reference  to  the  street  and  th-j 
previous  condition  of  the  street  immediately 
in  front  of  tli&se  lots.     The  first  are  called 
■general  benefits,'  and  any  addition  to  mar- 
ket value  by  reason  thereof  are  not  to  be  con- 
sidered, nor  is  any  general  advance  in  market 
values,  owing  to  the  growth  of  the  city  or 
any  other  causes,  to  be  considered,  but  the 
benefits  arising  from  the  peculiar  location  of 
the  lots,  and  their  situation  with  reference  to 
the  street,  and  the  previous  condition  of  the 
street  in  front  of  the  lots,  and  the  betterment 
of  the  lots  by  reason  of  the  changed  condition 
of  the  street  in  front  of  them,  are  called 
'special  benefits,' and  any  increase  in  value 
of  the  lots  by  reason  thereof  may  be  consid- 
ered."   Plaintiff  in  error  requested  tliecourt 
to  give  the  following  instruction,  which  was 
refused:     "The  jury  are  further  instructed 
that  whatever  entiancement   in  value  tlie 
plaintiff's  lots  received  by  reason  of  the  grad- 
ing, by  making  the  same  more  accessible,  and 
thereby  causing  them    to  front  on  better 
streets  than  theretofore,  such  enhancement  in 
value  would  be  special  to  the  plaintiff's  prop- 
erty, and  the  city  would  be  entitled  to  have 
the  same  offset  against  any  damages  proven 
by  the  plaintiff."     By  the  second  instruction 
given  the  court  very  properly  instructed  the 
jury  that  special  benefits  could  be  set  off 
against  the  damages  sustained.    By  the  third, 
fourth,  fifth,  ami  sixth  instructions,  what 
are  denominated  "special  benefits"  are  fully 
and  in  substance  correctly  defined;  at  least, 
we  are  unable  to  see  anything  of  which  plain- 
tiff in  error  could  complain,  the  fifth  being 
fully  as  liberal  as  plaintiff  in  error  could  have 
desired.    The  instruction  asked  by  plaintiff 
in  error  was  properly  refused.     It  was  too  in- 
defiuite  in  its  definition  of  "special  benefits." 
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It  wonid  not  do  to  say  that  whatever  en- 
hancement of  value  the  lots  received  by  retv- 
son  of  the  grading  of  California  street  and  of 
Twenty-Fifth  street,  providing  such  enhance- 
ment in  value  was  directly  caused  by  grading 
the  street,  and  malting  the  lots  more  accessi- 
ble and  causing  them  to  front  on  better 
streets  than  previously,  would  constitute  a 
special  benefit;  for  these  betterments  might 
be  common  to  every  foot  of  property  fronting 
on  the  streets  named.  A  special  benefit  to 
be  deducted  from  damages  caused  by  a  pub- 
lic improvement  must  be  one  that  Is  in  some 
degree,  at  least,  specially  enjoyed  by  the 
property  damaged ;  that  is,  one  that  specially 
benefits  the  particular  property  aside  from 
the  beneflt  conferred  upon  other  property  in 
the  neighborhood  of  or  adjacent  to  the  prop- 
erty in  question.  These  would  constitute 
general  benefits,  and  they  must  be  excluded. 
City  of  Omiiha  v.  Kramer,  41  N.  W.  Bep. 
295.  See,  also,  cases  cited  in  the  brief  of  de- 
fendant in  error.'  We  are  unable  to  detect 
any  error  In  tlie  record.  The  judgment  of  the 
district  court  is  afllrmed.  The  other  judges 
concur. 


Planck  t.  Bishop. 

(Supreme  Court  of  NOyratha.    May  81, 1889.) 

Crihi:<al  Law— Plba  or  sot  Gdiltt— Bastakdt. 

1.  One  P.,  being  charged  under  the  bastardy  act 
with  being  the  father  of  a  bastard  child,  was  rec- 
ognized to  appear  before  the  district  court  to  an- 
swer the  oluirge.  He  thereupon  appeared  in  that 
court  and  entered.a  piea  of  "  not  gruilt^, "  and  a  trial 
was  had,  which  resulted  in  a  verdict  of  galltr. 
This  verdict  was  afterwards  set  aside,  and  a  sec- 
ond trial  had,  which  resulted  in  a  verdict  of  guilty. 
Held  that,  the  plea  of  "not  guilty"  having  been 
entered  on  the  first  trial,  it  was  nnneoessary  to 
again  enter  the  plea  on  the  second  trial.  Quaere, 
whether  the  failure  to  enter  the  plea  before  trial 
would  affect  the  verdict. 

2.  On  a  trial  under  the  bastardy  act  the  complain- 
ing witness  testified  that  the  defendant  had  sexual 
tnteroourse  with  her  on  a  day  named.  The  defend- 
ant thereupon,  while  testifying  in  his  own  behalf, 
denied  thathe had  intercourse  with  her  on  that  day. 
Held,  (a)  that  any  question  relating  to  the  situa- 
tion of  the  plaintuf  and  defendant  while  together 
on  that  day,  or  about  that  time,  was  proper  on 
cross-examination;  (b)  that  the  denial  of  sexual 
intercourse  on  tho  day  named  was  not  a  denial  that 
such  intercourse  had  taken  place. 

3.  Errors  which  occur  on  the  trial  must  be  as- 
signed in  the  motion  for  a  new  trial,  or  they  will 
not  be  considered. 

4.  Held,  that  the  verdict  was  sustained  by  the 
evidence. 

ISyllalmi  by  the  Court.) 

Error  to  district  court.  Holt  county;  Kin- 
KAID,  Judge. 

H.  M.  Uttley,  for  plaintiff  In  error.  B.  F. 
Roberts,  E.  M.  Lowe,  and  A.  E.  Rice,  tor  de- 
fendant in  error. 

Maxavell,  J.  On  May  21,  1887,  the  de- 
fendant in  error  filed  a  complaint  on  oath  be- 


'The  attorney  for  defendant  in  error  cited, 
upon  the  question  of  general  benefits,  Paries  v. 
Hampden,  120 Mass. 895;  Whitcher  v.  Benton, SON. 
H.  25;  RaUroad  Ca  v.  Ebele,  4  Chand.  ri;  In  re 
Road  Co.,  S5  N.  H.  147;  Carpenter  v.  LandalT, 
4aM.  H.218. 


fore  the  county  judge  of  Holt  county,  where- 
in she  s  weai-s  that  she  is  an  unmarried  woman 
residing  in  Holt  county,  and  that  on  the  26th 
of  April,  1887,  she  was  delivered  of  a  bastard 
child,  and  that  Charles  M.  Planck  is  the  fa- 
ther of  said  child.  An  examination  was 
thereupon  had  before  said  county  judge,  and 
Planck  was  required  to  enter  into  a  recogni- 
zance for  his  appearance  at  the  next  term  of 
the  district  court  of  Holt  county.  At  the 
next  term  of  the  district  court  a  trial  was 
had,  and  Planck  was  found  guilty.  This  ver- 
dict was  set  aside,  and  a  new  trial  granted. 
Afterwards,  at  the  December,  1887,  term  of 
court,  a  trial  was  again  had  in  the  district 
court  of  Holt  county,  which  resulted  in  a  ver- 
dict flndingilbe  plaintiff  in  error  guilty,  and, 
a  motion  for  a  new  trial  having  been  over- 
ruled, judgment  was  rendered  against  the 
plaintiff  in  error  for  the  sum  of  8750,  paya- 
ble in  installments,  for  the  maintenance  of 
said  child. 

The  first  objection  of  the  plaintiff  in  error 
is  that  there  was  no  plea  of  "not  guilty"  en- 
tered before  he  was  put  upon  trial  This  ob- 
jection, however,  is  not  true  in  fact,  as  the 
record  shows  that  on  the  first  trial,  had  on 
the  24th  day  of  August,  1887,  the  "defend- 
ant enters  a  plea  of  not  guilty."  The  plea 
being  once  entered,  it  was  unnecessary  to  re- 
peat it  at  (be  next  trial,  and  there  was  no 
error  in  not  requiring  the  plaintiff  in  error 
to  repeat  tlie  plea.  It  is  doubtful  if  the  fail- 
ure to  plead  "not  guilty"  before  trial  would 
affect  a  verdict  of  guilty,  found  after  trial  of 
the  case.  State  v.  Casssady,  12  Kan.  551; 
Maxw.  Crim.  Proc.  541.  But  that  question 
is  not  t>efore  the  court.  The  first  objection, 
therefore,  is  overruled. 

The  second  ground  of  objection  is  that  the 
court  erred  in  permitting  the  cross-examina- 
tion of  the  plaintiff  in  error  to  take  so  wide  a 
scope.  The  defendant  in  error,  on  cross-ex- 
amination, had  testified  that  the  plaintiff  in 
error  had  intercourse  with  her  on  the  1st  day 
of  August,  1887,  and,  in  substance,  that  the 
plaintiff  in  error  had  called  on  her  at  her  fa- 
ther's residence  just  before  sunset  of  that 
day,  and  invited  her  to  take  a  ride  with  him 
in  his  buggy;  that  she  consented,  provided 
he  would  not  go  very  far;  that  he  drove  to 
one  Shaw's,  about  five  miles  distant,  and, 
after  staying  there  some  time,  started  back 
towards  herfather's  house,  and  that  the  plain- 
tiff in  error  on  the  way  back  stopped  his  team, 
and  had  sexual  connection  with  her  in  the 
buggy,  against  her  will,  and  that  the  child  in 
question  was  begotten  at  that  time.  To  con- 
tradict this  testimony  the  attorney  of  the 
plaintiff  in  error  asked  him  this  question: 
"Question.  I  will  ask  you  to  state  to  the  jury 
if  on  the  1st  of  August,  1886,  in  a  buggy, 
somewhere  north  of  plaintiff's  place  of  resi- 
dence, yon  had  connection  with  her  or  not? 
Annoer.  No,  sir;  I  did  not;  nor  at  any  other 
place,  on  that  day."  The  attorney  of  the 
plaintiff  in  error  thereupon  sought  to  limit 
the  cross-examination  to  the  single  question 
whether  or  not  the  plaintiff  in  pror  bad  had 
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connection  with  the  defendant  in  error  on 
that  day,  and  to  exclude  all  inquiry  about  the 
ride  in  the  buggy.  In  our  own  view,  any 
question  wtis  proper  on  cross-examination  in 
relation  totbeconductof  the  plaintiff  in  error 
with  the  defendant  while  they  were  together 
on  that  day,  or  about  that  time,  which  would 
tend  to  show  liis  guilt  of  the  offense  charged, 
or  to  exonerate  him  from  the  same.  The  fact 
that  be  limited  his  denial  to  that  particular 
day,  and  not  generally,  is  a  circumstance 
which  both  a  jury  and  court  may  well  con- 
sider. The  essential  question  was,  was  he 
the  father  of  the  child  ?  If  not,  why  not  deny 
the  ctiarge  in  an  open,  genersii  manner.  The 
complaining  witness  might  be  mistaken  as  to 
the  particular  day  on  which  th«  intercourse 
took  place,  but  not  as  to  the  tuA.  Where  a 
charge  is  general,  therefore,  that  the  party  ac- 
cused had  sexual  intercourse  with  the  com- 
plaining witness  at  a  particular  date,  and  that 
he  is  the  fattier  of  her  bastard,  child,  and  this 
oliBrge  is  supported  by  the  testimony  of  such 
witness,  the  denial  of  the  accused  must  be  as 
inroad  as  the  charge,  to  be  effective.  It  is 
the  duty  of  the  court  and  jury  to  ascertain 
the  facts  in  the  case,  and  that  can  only  be 
done  by  a  full  inquiry  into  all  the  circum- 
stances of  the  case.  If,  therefore,  the  ac- 
cused offers  himself  as  a  witness  and  rests 
his  defense  upon  a  partial  denial  of  the  testi- 
mony of  the  complaining  witness,  he  need  not 
be  surprised  if  the  court  and  jury  deem  that 
portion  not  denied  as  thereby  admitted  to  be 
true.  In  other  words,  the  question  presented 
was,  did  the  accused,  at  or  about  the  time 
charged,  have  intercourse  with  the  complain- 
ing witness?  His  testimony  is  that  he  did 
not  have  such  intercourse  on  a  particular  day. 
That  is  not  a  sufficient  denial.  Besides,  as 
the  plaintiff  in  error  seems  to  rely  on  techni- 
calities altogether,  it  is  probable  that  he  did 
not  consider  the  night  of  August  1,  1885, 
when  the  proof  shows  the  act  was  done,  as 
part  of  the  day.  It  is  but  justice  that  the 
putative  father  provide  a  suitable  mainte- 
nance for  his  own  cliUd.  The  charge,  how- 
ever, is  H  serious  one,  affecting  not  only  the 
finances  of  the  accused,  but  also  his  good 
name.  The  facts  and  circumstances,  there- 
fore, should  be  carefully  weighed,  and  the 
proof  be  of  such  a  character  as  to  show  the 
guilt  of  the  accused.  The  proof  in  that  re- 
gard in  the  case  at  liar  is  suflScient. 

The  third  objection  is  that  the  instruc- 
tions, taken  together,  "encourage  the  jury  in 
arriving  at  the  conclusion  that  the  defendant 
is  guilty."  No  particular  error  in  the  in- 
structions has  l>een  pointed  out  as  prejudi- 
cial, and,  as  we  do  not  know  what  paragraph 
is  complained  of,  they  will  not  be  reviewed. 
In  a  numtMr  of  cases  it  has  been  held  that 
objections  to  instructions  must  be  made  in 
the  motion  for  a  new  trial.  Schreckengast  v. 
Ealy,  16  Neb.  510,  20  N.  W.  Rep.  510;  Bail- 
road  Co.  V.  Ingalis,  15  Neb.  123,  16  N.  W. 
Bep.  762;  Paper  Co.  v.  Banks,  15  Neb.  23,  16 
N.  W.  Bep.  833;  Weir  v.  Ballroad  Co.,  19 
Neb.  213,  26  N.  W.  Bep.  627;  Nyce  v.  Shaf- 


fer, 20  Neb.  509,  80  N.  W.  Bep.  943.  There 
is  no  objection  of  this  kind  in  tha  motion  for 
a  new  trial 

The  fourth  and  fifth  objections  relate  to 
the  weight  of  evidence,  and  may  be  consid- 
ered together.  In  our  ^  iew,  there  is  no  force 
in  these  objections,  as  the  evidence  is  sutfi- 
cient  to  shuw  that  the  plaintiff  in  error  is  tbe 
putative  father  of  the  child  in  question. 
There  is  no  error  in  the  record,  and  the  judg- 
ment is  affirmed.    The  oilier  judges  concur. 


Sholbs  v.  Ebbauer. 

(Supreme  Court  oj  Nebratika.    Mar  SI,  1SS9.) 
FaixoiFio.  JlNd  Subitt. 

W.,  who  was  temporarily  absent,  was  the  owner 
of  a  frame  building  on  the  lot  of  an  owner  who 
was  about  to  commence  an  excavation  for  the  pur- 
pose of  rebuilding,  and  who  had  given  out  his  in- 
tention to  tear  the  frame  bailding  down  unless  it 
was  immediately  removed.  8.,  a  friend  of  W.,  ap- 
plied to  K.,  enraged  in  removing  frame  buildings, 
and  employed  him  to  remove  the  building  to  a  des- 
ignated lot,  informing  him  that  he  was  acting  for 
W.,  who  had  a  chattel  mortgage  on  the  building 
and  was  amply  able  to  pay,  but  that  if  he  didn't, 
he,  8.,  would  see  that  he  bad  his  pay.  On  these 
terms  K.  moved  the  bailding  to  the  extent  of  Iiis 
contract,  and  went  after  W.  for  his  wages,  bat  not 
finding  liim  at  his  plaoe  of  bastneBs,  and  getting 
no  satisfaction  for  his  labor,  sued  S.  as  prindpaL 
field,  that  S.  was  liable. 

{Syllatms  by  the  Court.) 

Error  to  district  court,  Lancaster  county; 
Hatwaed,  Judge. 

J.  8.  Gregory,  for  plaintiff  in  errror.  W. 
R.  Kelly,  for  defendant  in  error. 

Cobb,  J.  This  action  was  brought  to  this 
court  by  the  petition  of  the  plaintiff  in  error 
to  review  the  judgment  of  the  district  court 
of  Lancaster  county.  The  plaintiff  below  al- 
leged that  on  tbe  15th  of  September,  1885. 
at  the  special  instance  and  request  of  the  de- 
fendant, he  moved  a  certain  frame  building 
from  M  street,  between  Eleventh  and  Twelfth 
streets  in  Lincoln,  in  said  county,  to  0  street, 
between  Nineteenth  and  Twentieth  streets 
in  Lincoln;  that  subsequently,  on  the  80th 
of  September  following,  he  presented  his  ac- 
count for  labor  and  services  in  moving  said 
building  to  the  defendant,  amounting  to 
940.48,  which  the  defendant  then  and  there 
promisiad  to  pay  within  a  reasonable  time; 
that  said  time  has  since  elapsed,  and  the  de- 
fendant, though  often  requested,  has  not  paid 
the  same,  nor  any  part  thereof;  that  the  said 
sum  of  $40.43  is  now  due  from  the  defendant 
on  said  account  for  work  and  labor,  with  in- 
terest thereon  from  September  30,  1885,  for 
which  he  asks  judgment  for  the  principal,  in- 
terest, and  costs  of  suit.  To  which  the  de- 
fendant answered  that  on  September  10, 1885, 
as  the  agent  of  George  A.  "Whltcomb  and 
John  S.  Gregory,  he  employed  the  plaintiff 
to  remove  a  small  frame  building  from  lot  4 
of  block  88  in  Lincoln,  to  lot  8  of  block  22  of 
Lavender's  Addition  to  Lincoln  for  the  agreed 
price  of  $30,  on  the  following  condiUons: 
The  plaintiff  to  remove  said  building  to  lot  3 
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without  unnecmsary  delay,  in  a  careful  man- 
ner, and  witbout  needless  injury  to  the  build- 
ing, for  the  price  of  $15  per  day  for  the  time 
iictually  employed,  provided  the  whole  should 
not  exceed  830  for  the  job;  that,  on  the  20th 
of  September  following,  the  plaintiff,  in  pur- 
suance of  the  contract,  removed  said  build- 
ing to  O  street,  near  said  lot  3,  and  there  left 
it  in  the  street  in  a  warped  and  unsafe  con- 
dition, whereby  nearly  all  the  pbistering  from 
the  walls  dropped  off,  and  other  injuries  suf- 
fered, caused  by  the  carelessness  and  neglect 
of  the  plaintiff  in  not  completing  his  con- 
tract; denying  each  and  every  allegation  of 
the  plaintiff;  and  alleging  that  the  building 
WHS  damaged  by  the  plaintiff's  neglect  to  the 
amount  of  $45;  and  praying  judgment,  and 
costs.  The  plaintiff's  replication  admits  the 
performance  of  the  work  and  labor,  and  avers 
that  he  did  it  at  the  instance  of  the  defend- 
ant, and  that  the  defendant  promised  to  pay 
for  the  same  as  alleged,  and  denies  each  and 
eveiy  other  allegation  of  the  answer.  There 
was  a  trial  to  the  jury,  with  verdict  for  the 
plaintiff  for  the  sum  of  $43:26;  whereupon 
tlie  defendant  moved  for  a  new  trial,  for  the 
reasons — (1)  That  the  verdict  is  not  sus- 
tained by  sufficient  evidence;  (2)  that  it  is 
contrary  to  law;  (3)  that  it  is  contrary  to 
the  first  paragraph  of  the  instructions  of  the 
court;  (4)  that  ft  should  have  been  for  the 
defendant,  according  to  the  law  and  evidence, 
— which,  having  been  argued  and  considered, 
■was  overruled  by  the  court,  and  judgment 
rendered  for  ttie  plaintiff  for  $48.26,  and 
898.85  costs.  To  all  of  which  the  defendant 
excepted,  and  assigned  the  following  addi- 
tional causes  of  error*  (5)  The  court  erred 
in  refusing  to  give  the  instructions  asked  by 
the  defendant  below.  (6)  In  overruling  a 
motion  for  a  new  trial.  On  the  trial  the 
plaintiff  was  sworn  and  examined  as  a  wit- 
ness, and  testified  that  between  the  27th  and 
the  latter  part  of  September,  1885,  he  pre- 
sented the  defendant  with  a  certain  account 
of  charges  for  removing  his  building,  which 
he  kept,  a  copy  of  which,  marked  "A,"  the 
witness  identified  as  a  copy  of  the  account 
ami  the  amount;  that,  when  witness  gave 
defendant  a  copy  of  the  account,  defendant 
told  witness  that  he  should  get  in  his  buggy 
with  him  and  go  down  town  and  get  the 
money;  that  he  said  It  was  all  right,  there 
was  a  man  down  town  that  he  would  get  the 
money  from  and  pay  it;  that  witness  went 
over  to  the  First  National  Bank  in  Lincoln 
with  defendant,  and  heconld  not  find  his  man 
that  he  wanted,  and  they  went  to  several 
stores  looking  for  him,  and  did  not  find  the 
man,  and  defendant  did  not  pay  the  account; 
that  afterwards,  on  the  16th  of  October  fol- 
lowing, witness  saw  the  defendant,  and  had 
a  conversation  with  him  about  paying  the 
account.  He  then  told  witness  to  jump  in 
tbe  buggy  and  go  down  town  and  he  would 
get  the  money.  Witness  went  with  him,  but 
did  not  get  the  money,  and  he  has  never 
paid  it  since.  The  plaintiff  f  usther  testified 
in  answer  to — "Question.  What  did  he  say. 


if  anything,  about  getting  the  money?  An- 
swer. He  said  be  would  get  the  money,  or 
send  it  to  me, — one  or  the  other,  I  am  not 
certain  which.  Q.  What  was  the  amount  of 
the  account?  A.  Forty  dollars  and  forty- 
three  cents.  Q.  Has  the  defendant  or  any 
body  paid  any  part  of  that?  A.  JSo,  sir." 
Cross-examined  by  Mr.  Lansing.  "  Question. 
How  long  haye  you  known  the  defendant  ? 
Answer.  Since  the  14th  or  15th  of  Septem- 
ber, 1885.  Q.  Did  you  ever  have  any  other 
business  dealings  with  him  than  this  for 
which  this  suit  is  brought?  A.  No  other 
business.  Q.  Did  he  come  to  you,  or  you  go 
to  him  ?  A .  He  came  to  me.  Q.  When  did' 
you  commence  to  move  the  building?  A. 
On  the  15th  day  of  September,  at  seven 
o'clock  in  the  morning;  two  men,  a  team 
and  driver,  and  myself." 

The  defendant  nfflrmed,  and  was  examined 
as  a  witness,  and  testified  that  he  was  ac- 
quainted with  the  plaintiff,  who  was  a  wit- 
ness upon  the  stand ;  that  he  first  saw  him  in 
the  fall  of  1885,  early  in  the  fall,  about  the 
last  of  September,  be  should  say:  that  he 
knew  O.  A.  Whitcomb,  and  knew  the  house 
in  question.  The  defendant  further  testified 
in  answer  to  the — "Question.  What  conver- 
sation had  yon,  if  any,  with  the  plaintiff  rel- 
ative to  the  moving  at  this  hoase?  Ajistoer. 
I  told  him  that  I  bad  a  house  tliat  I  wanted 
moved  for  a  man  by  name  of  George  A. 
Whitcomb,  and  that  Whitcomb  had  a  chattel 
mortgage  upon  it,  and  I  wanted  him  to  move 
it.  He  told  me  he  was  very  busy,  and 
couldn't  well  do  it  right  immediately;  but 
finally  agreed  to  move  it.  Q.  State  the  sub- 
stance of  the  conversation, — what  he  and  you 
said.  A:  I  asked  him  what  he  would  move 
it  for,  but  told  him  I  was  acting  as  the  agent 
for  Whitcomb;  that  be  was  able  to  pay,  but 
if  he  didn't  pay  him  I  would, — I  would  see 
that  be  had  his  pay.  He  said  he  would  move 
it.  Tn  substance  I  asked  him  what  he  would 
charge  for  moving  it.  I  think  he  told  me  that 
he  charged  $15  a  day.  I  am  not  positive,  but  I 
think  it  would  amount  from  ^25  to  $30,  in- 
definitely: Q.  What  was  next  said  and  done? 
A.  I  think  he  went  to  moving  it.  The- time 
was  agreed  upon  when  he  should  commence. 
Q.  De9«r>be  the  location  of  the  house  rela- 
tive to  where  it  was  to  be  moved;  how  far. 
A.  On  M  street,  adjoining  the  old  Methodist 
Church  ■  building  between  Eleventh  and 
Twelfth  streets;  to  be  moved  east  to  Seven- 
teenth, and  north  to  O,  streets.  Q.  When 
did  you  next  see  the  plaintiff'?  ^1.  While 
he  was  moving  it,  on  M  street,  and  on  O 
street,  also.  Q.  Did  you  have  any  conver- 
sation at  that  time  with  him?  A.  It  was  a 
little  indefinite  where  we  were  going  to  put 
the  building.  I  think  he  asked  me  where, 
and  I  was  to  ascertain  and  let  him  know.  It 
was  then  on  O  street,  east  of  Seventeenth, 
out  about  10  feet  from  the  sidewalk.  That  is 
the  last  I  saw  of  him, — locating  the  house  at 
that  point."  The  defendiint  further  testified 
that  he  went  with  the  plaintiff  to  get  liis  pay 
of  Whitcomb,  but  failed  to  find  him;  that  lie 
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Bubsequentlj  "told  Whitcomb  the  amount 
two  or  three  times  over." 

It  appears  from  the  evidence  that,  on  the 
lot  wliere  it  was  intended  the  liouse  to  be  lo- 
cated, there  were  shade  trees  of  15  years' 
growth,  and  that  the  plaintiff  wiis  without 
authority  to  remove  them  in  order  to  set  up 
the  building  on  the  lot  at  the  proper  time, 
which  is  wholly  ascribed  to  the  fault  or  im- 
providence of  defendant.  There  is  the  addi- 
tional testimony  of  the  witnesses  Redding, 
Van  Deville,  and  Ferguson,  who  were  em- 
ployed by  the  plaintiff,  and  were  present  as- 
sisting to  move  the  liou'se,  that  it  was  left  in 
ad  good  a  condition,  without  waste  or  injury, 
so  far  as  the  removal  would  permit.  The 
preponderance  of  evidence  on  the  trial  tend- 
ing clearly  to  establish  the  defendant's  as- 
sumpsit in  employingthe  plaintiff  before  the 
work  was  undertalien,  and  guarantying  the 
payment  before  it  was  accomplished,  the  flrst, 
second,  fourth,  and  sixth  assignments  of 
error  are  overruled.  As  to  the  third  error 
complained  of,  that  the  verdict  is  contrary  to 
the  Urst  paragraph  of  the  instructions  of  the 
court,  it  is  sufficient  to  say  that,  as  the  in- 
struction is  alternative  in  form  and  proposi- 
tion, and  tiie  jury  found  on  the  weight  of  evi- 
dence for  the  plaintiff,  the  instruction  was 
properly  given  and  the  verdict  ought  not  to 
be  disturbed.  As  to  the  fifth  error  assigned 
in  the  court's  refusing  the  defendant's  in- 
struction, there  was  not  sutHcient  warrant  in 
the  evidence  to  the  jury  that  the  defendant 
acted  as  an  agent  by  the  authority  and  in- 
struction of  a  principal,  or  that  he  employed 
the  plaintiff  in  that  capacity  only.  Had  such 
been  the  fact,  the  instructions  of  the  court 
already  given  comprehended  that  alternative, 
and  were  suQicient  in  that  view.  The  fur- 
ther instructions  aslted  by  defendant  were 
therefore  properly  refused,  and  tlie  fifUi  as- 
signment is  overruled.  The  case  having  been 
submitted  to  the  court  on  briefs  of  counsel, 
to  be  decided  on  the  merits  of  tlie  controversy 
and  claim  of  the  parties,  the  motion  of  the 
defendant  in  error  of  .January,  1888,  to  dis- 
miss the  petition  in  error  because  the  plain- 
tiff in  error  failed  to  file  the  transcript  of 
proceedings  with  the  petition  within  one  year 
after  judgment  in  the  court  below,  and  the 
subsequent  motion  of  February  16, 1888,  that 
the  plaintiff  in  error  be  required  to  produce 
an  alleged  assignment  to  third  parties  of  the 
judgment  below,  will  not  be  further  consid- 
ered; and  the  judgment  of  the  court  below  is 
alSrmed.    The  other  judges  concur. 


Sloan  et  al.  v.  Coburn. 
(Supreme  Court  of  Nebraska.    May  81,  1889.^ 

FRACBirLENT  COSVBTAXOES— CHATTEL  MORTQAQES 
— ^RBPI/EVIN — Damaoes. 
1.  Where  the  grantor  of  personal  property  was 
heavily  indebted  at  the  time  of  the  conveyance, 
and  sooD  after  the  transfer  made  statements  i  n  der- 
ogation of  the  bona  fldes  thereof  on  his  part,  in  a 
contest  between  the  grantee  and  the  cr^itors  of 
the  grantor  over  the  property,  the  creditors  alleg- 
ing the  sole  to  have  been  fraudulent,  such  state- 


ments are  proper  to  be  proven  for  the  purpose  of 
showing  fraud  on  the  part  of  the  grantor  at  the 
time  of  the  conveyance,  but  not  for  the  purpose  of 
showing  fraud  on  the  part  of  the  grantee  or  of  im- 
pairing his  title. 

3.  Where  property  is  replevlned  from  an  olBoer 
who  has  possession  'by  virtue  of  a  levy  of  an  order 
of  attachment,  and  the  trial  of  the  replevin  suit 
results  in  a  verdict  and  judgment  in  favor  of  the 
ofBcer,  his  measure  of  damages  is  the  amount  due 
the  attachment  plaintiffs  at  the  time  of  the  levy  of 
the  order  of  replevin,  (within  the  value  of  the 
property,)  and  not  including  writs  of  attachment 
which  came  into  his  hands  after  he  had  been  di- 
vested of  his  possession  by  the  replevin  proceed- 
ings. 

8.  Where  a  debtor,  for  the  purpose  of  securing 
a  debt,  conveys  personal  property  to  his  creditor, 
giving  him  the  possession  thereof,  with  authority 
to  the  creditor  to  sell  the  same,  and  account  to  the 
debtor  for  the  surplus  after  paying  the  debt  so  se- 
cured, together  with  the  necessary  expenses  of 
sale,  etc,  the  Instrument  by  which  the  oonveyanoe 
was  made  will  be  treated  as  a  chattel  mortgage  as 
well  between  the  grantee  and  the  creditors  of  the 
grantor  as  between  the  parties  to  the  transfer. 

4.  Instructions  given  to  a  jury  upon  the  trial  of 
a  cause  must  be  applicable  to  the  evidence  ad- 
duced. 

5.  Evidence  examined,  and  held  not  to  sustain 
the  verdict. 

(St/llainu  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
DOANE,  Judge. 

BreekenrMge  A  Breckenridgt,  for  plain- 
tiffs in  error.  Montgomery  &  Jeffrey,  Jofin 
L.  Kennedy,  and  Charles  B.  Keller,  for  de- 
fendant in  error. 

Reese,  G.  J.  This  was  an  action  of  re- 
plevin, brouglit  by  plaintiffs  in  error  against 
defendant  in  error  to  recover  possession  of  a 
stocic  of  groceries  and  otiier  property.  It  is 
substantially  agreed  by  counsel  that  on  the 
28th  day  of  January,  1887,  the  firm  of  J.  H. 
Johnson  &  Co.,  being  indebted  to  plaintiffs  in 
the  sum  of  91,540.50,  transferred  to  plain- 
tiffs by  bill  of  sale  the  property  in  question 
to  secure  the  payment  of  said  indebtedness. 
The  property  was  immediately  tiiken  posses- 
sion of  by  plaintiffs  under  said  bill  of  sale. 
Afterwards,  and  on  tlie  same  day,  other  cred- 
itors of  J.  H.  Johnson  &  Co.  sued  out  writs 
of  attachment,  and  by  virtue  thereof  the  de- 
fendant, who  was  the  sheriff  of  Douglas 
county,  levied  upon  said  property  as  the  prop- 
erty of  J.  H.  Johnson  &  Co.,  and  took  the 
same  from  the  possession  of  plaintiffs.  There- 
upon plaintiffs  brought  their  action  of  re- 
plevin. The  trial  was  had  in  the  district 
court  to  a  jury,  and  a  verdict  was  rendered 
in  favor  of  defendant  in  error.  Thereupon 
plaintiffs  filed  a  motion  fur  a  new  trial,  which 
was  overruled,  to  which  ruling  plaintiffs 
duly  excepted.  Judgment  was  tlien  ren- 
dered on  the  verdict  in  favor  of  defendant, 
and  against  the  plaintiffs.  The  plaintiffs 
bring  the  case  into  this  court  by  piyceedings 
in  error,  and  seek  a  reversal  of  the  judgment 
upon  the  errors  assigned  in  their  motion  for 
a  new  trial  and  petition  in  error.  We  will 
only  examine  such  of  the  alleged  errors  aa 
we  deem  material  to  tliis  review,  as  upon  a 
new  trial  the  questions  omitted  will  not  likely 
arise  again.  /   >.^pj|^ 
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It  was  and  is  contended  by  defendant  In 
error  that  the  transfer  of  the  property  made 
bj  J.  H.  Johnson  &  Co.  to  Sloan,  Johnson  & 
Co.  Was  fraudulent,  and  as  a  part  of  the  evi- 
dence to  sustain  their  theory  of  the  case  tliey 
sought  to  prove  certain  statements  made  by 
J.  H.  Johnson  after  the  transfer  to  Sloan, 
Johnson  &  Co.  This  evidence  was  objected 
to  by  plaintiffs  upon  the  ground,  evidently, 
that  after  the  tninsfer  the  statement  of  the 
vendor  could  not  be  received  for  the  purpose 
of  impairing  the  title  of  the  vendee.  The  ob- 
jection was  overruled  by  the  district  court.  It 
is  shown  by  the  record  that,  at  the  time  of  the 
ruling  upon  the  motion,  the  court  stated  that 
the  testimony  was  not  received  for  the  pur- 
pose of  impeaching  or  in  any  way  impairing 
the  title  which  had  been  acquired  by  the  firm 
of  Sloan,  Johnson  &  Oo.,  but  for  the  purpose 
of  sliowing  tlie  intention  of  J.  H.  Johnson  & 
Co.  at  tlie  time  tliey  made  the  transfer.  In 
the  ruling  of  the  court  we  think  there  was  no 
error.  In  order  to  prove  the  tiansacffon 
fraudulent,  it  must  have  been  established 
that  J.  H.  Johnson  &  Co.  made  the  transfer 
with  the  intent  and  purpose  of  hindering, 
delaying,  or  defrauding  their  creditors  in  tlie 
collection  of  their  claims,  and  also  that  the 
Brm  of  Sloan,  Johnson  &  Co.  participated  in 
this  fraudulent  design.  While  it  was  not 
enough  to  show  that  the  firm  of  J.  H.  John- 
son &  Co.  were  actuated  by  fraudulent  mo- 
ti  ves,  yet,  as  u  part  of  the  case,  it  was  essen- 
tial to  show  that  fact,  although  in  the  absence 
of  oilier  testimony  the  title  of  Sloan,  Johnson 
&  Co.  could  not  be  impaired  thereby.  Will- 
iams v.  Eikenbary,  41  K.  W.  Rep.  770. 

For  the  purpose  of  showing  the  sheriff's 
Interest  in  the  property  at  the  time  of  the 
trial,  defendant  in  error  was  allowed  to  in- 
troduce In  evidence  certain  writs  of  attach- 
ment, which  came  into  his  hands  after  the 
property  was  replevied  by  plaintiffs.  In  this 
we  tliink  the  court  erred.  Merrill  t.  Wedg- 
wood. 41  N.  W.  Rep.  149.  It  is  not  deemed 
necessary  here  U)  rediscuss  the  question  in- 
volved. We  are  satisfied  with  tite  decision  in 
the  case  referred  to,  xnd  see  no  reason  why  the 
rule  should  be  clianited.  Any  other  rule  would 
place  a  plaintiR  in  a  replevin  suit  brought 
against  an  ofiBcer  at  the  mercy  of  all  other 
persons  having  claims  against  tlie  debtor. 

The  instrument  by  which  the  property  in 
question  was  transferred  to  Sloan,  Johnson 
&  Co.  was  as  follows:  "Know  all  men  by 
these  presents,  that  we,  J.  H.  Johnson  & 
Co.,  of  the  first  part,  for  and  in  consideration 
of  the  sum  of  fifteen  hundred  and  forty  dol- 
lairs  and  fifty  cents,  lawful  money  of  the 
United  States,  to  us  in  hand  paid  at  or  before 
the  ensealing  and  delivery  of  these  presents 
by  Sloan,  Johnson  &  Co.,  of  tlie  second  part, 
tiie  receipt  whereof  is  hereby  acknowledged, 
have  bargained  and  sold,  and  by  these  pres- 
ents do  grant  and  convey,  unto  the  said  par- 
ties of  the  second  part,  their  executors,  ad- 
ministratoi-s,  and  assigns,  tlie  following  per- 
sonal property,  to-wit:  A  general  grocery 
etuck,  consisting  of  sugar,  tea,  coffee,  canned 


goods,  soap,  cigars,  toba'  co,  and  such  other 
goods  as  are  generally  kept  in  a  retail  grocery 
store;  also  a  stock  of  salt  and  fresh  meats, 
and  all  fixtures,  including  show-cases,  shelv- 
ing, stoves,  furniture,  etc.,  in  the  grocery 
store  and  meat-shop  of  said  J.  H.  Johnson  & 
Co.,  at  No.  701  &  703,  Pliil  Sheridan  street, 
in  the  city  of  Omaha,  Neb., — the  intention 
I)eing  to  include  herein  all  personal  property 
of  all  kinds  in  said  store  and  shop  and  ware- 
room  adjoining;  also  one  black  horse,  four 
light  bay  horses;  also  two  two- horse  delivery 
wagons,  and  two  sets  double  and  one  set 
single  harness;  also  one  buckboard,  one  cut- 
ter, and  one  sewing-machine.  The  said 
Sloan,  .Johnson  &  Co.  are  to  take  immediate 
possession  of  said  property,  to  sell  the  s.ime 
at  retail  in  the  usual  course  of  trade,  and 
shall  account  to  said  J.  H.  Johnson  &  Co.  for 
any  surplus  over  the  said  above-mentioned 
sum,  and  the  expenses  of  sale,  etc., — belong- 
ing to  us,  and  now  in  our  possession,  at  the 
place  last  aforesaid :  To  have  and  to  bold 
the  same  unto  said  parties  of  the  second  part, 
their  executors,  administrators,  and  assis^ns, 
forever;  and  we  do  for  ourselves,  our  heirs, 
our  executors  and  administrators,  covenant 
and  agree  to  and  with  the  said  party  of  the 
second  part,  their  executors,  administrators, 
and  assigns,  to  warrant  and  defend  the  sale 
of  said  property,  goods,  and  chattels  hereby 
made  unto  the  said  party  of  the  second  part, 
their  executors,  administrators,  and  assigns, 
against  all  and  every  person  and  persons 
whomsoever.  In  witness  whereof  we  have 
hereunto  set  onr  hands  and  seal  this  28th  day 
of  February,  1887." 

On  the  trial  It  was  shown  that  the  date 
here  mentioned  was  a  mistake.  It  should 
have  been  the  28th  day  of  January,  1887,  that 
being  the  day  upon  which  the  instrument 
was  made.  Upon  the  trial,  at  tlie  request 
of  defendant  in  error,  the  court  gave  to  the 
jury  the  following  instruction,  (No.  3  of  the 
series  asked  by  defendant  in  error:)  "(3)  You 
are  instructed  that  while  a  creditor  may  ol>- 
tain  payment  in  full  of  his  claim  to  the  ex- 
clusion of  other  creditors,  provided  he  takes 
no  more  than  will  be  suflicient  to  satisfy  his 
claim,  provided  he  does  not  collude  or  agree 
with  liis  debtors  to  hinder,  delay,  or  defraud 
other  creditors,  yet  if,  in  procuring  satisfac- 
tion of  his  claim,  he  go  further,  and  tie  up 
other  property,  so  that  it  hi  nder  or  delay  other 
creditors,  sucli  arrangements  would  be  con- 
trary to  the  statutes  of  Nebraska,  and  there- 
fore void;  and  if  you  find  from  the  evidence 
that  the  transfer  from  J.  H.  Johnson  &  Co. 
to  Sloan,  Johnson  &  Co.  in  this  case  was  of 
such  a  nature,  and  did  so  hinder  and  delay 
otlier  creditors  in  the  collection  of  their  debts, 
your  verdict  should  be  for  the  defendant." 
In  giving  this  instruction  we  tliink  the 
learned  district  judge  erred.  It  seems  to  us 
quite  clear  that  the  instrument  above  copied 
can  be  treated  only  as  a  mortgage  on  the 
property  described,  and  that  when  Sloan, 
Johnson  &  Co.  procured  the  satisfaction  of 
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the  property  would  be  thereby  extinguiabed. 
It  is  true  the  legal  title  was  conveyed  to  them 
as  in  any  other  chattel  mortgage,  but  evi- 
dently for  the  purpose  alone  of  satisf>ing  or 
procuring  the  satisfaction  of  their  claim  due 
from  J.  H.  Johnson  &  Co.  to  Sloan,  Johnson 
&  Co.  As  soon  as  the  indebtedness  to  Sloan, 
Johnson  &  Co.  was  satisfied,  the  properly 
would  of  necessity  revert  to  J.  H.<Tahnson  & 
Co.  By  the  instruction  the  ooui-t  informed 
the  jury  that  if  Sloan,  Johnson  &  Co.  todJE 
more  than  would  besufBcient  to  satisfy  their 
claim,  or  if  they  tied  up  other  propeity  so  aa 
to  hinder  or  delay  other  creditors,  such  an 
arrangement  would  be  contrary  to  the-  stat- 
utes of  tliis  state,  and  their  verdict  sliould 
be  for  defendant  in  error.  Assuming  the 
instrument  in  question  to  be  a  chattel  morfr. 
gage,  we  Icnow  of  no  rule  of  law  which  re- 
quires a  mortgagee  to  take  no  other  property 
than  simply  sufficient  to  satisfy  his  claim. 
Grimes  v.  Farrington.  19  Neb.  48.  26  N.  W. 
Kep.  618. 

At  the  request  of  defendant  in  error  the 
court  also  gave  the  following  instruction. 
No.  4:  "(4)  If  you  find  from  the  evidence 
that  at  the  time  the  bill  of  sate  was  given  by 
J.  H.  Johnson  &  Co.,  and  it  was  understood 
and  agreed  that  Sloan,  Johnson  &  Co.  were 
to  take  peesessionof  the  stock  of  goods  trans- 
ferred by  the  bill  of  sale,  and  sell  the  same  at 
retail  in  the  usual  coiuse  of  trade,  keeping 
up  the  stock  by  purehHsing  and  mixing  other 
goods  with  those  transferred,  and  continuing 
the  businras  indefinitely,  paying  olerk  hire 
and  other  expenses  out  of  the  proceeds  de- 
rived from  the  sale  of  the  goods  transferred, 
whereby  the  opportunity  of  creditors,  not 
secured,  to  coUeGt  their  debts  is  lessened  or 
impaired,  which  arrangement  was  to  continue 
until  the*  net  proceeds  of  the  business 
amounted  to  sufficient  to  satisfy  the  claim, 
and  confining  the  manner  of  sale  to.one  par- 
ticular mode  not  in  conformity  to  the  stat- 
ute, you  are  at  liberty  to  consider  such  facts, 
if  proven,  in  connection  with  the  other  testi- 
mony, to  ascertain  whether  or  not  the  trans- 
action was  one  made  in  good  faith,  for  the 
purpose  only  of  securing  plaintifEs'  claim." 

As  seen  by  the  instrument  above  quoted, 
it  contains  no  provision  authorizing  Sloan, 
Johnson  A  Co.  to  ketp  "up  the  stock  by  pur- 
chasing and  mixing  other  goods  with  those 
transferred,  and  continuing  the  business  in- 
definitely, paying  clerk  hire  and  other  ex- 
penses out  of  proceeds  derived  from  the  sale 
of  the  goods  transferred,  *  *  *  until 
the  net  proceeds  of  th»  business  amount  to 
sullicient  to  satisfy  the  claim."  We  have 
carefully  examined  the  bill  of  exceptions 
throughout,  and  are  unable  to  find  any.testi- 
mony  tending  to  show  that  any  such  agree- 
ment was  made  at  the  time  of  the  execution 
of  the  bill  of  sale,  or  in  fact  at  any  other 
time.  It  is  true  that  Mr.  Johnson,  of  the 
firm  of  Sloan,  Johnson  &  Co.,  when  upon  the 
witness  stand,  testified  that  such  goods 
were  added  as  were  necessary  to  keep  up  the 
trade;  that  the  business  was  carried  on,  the 


clerks  were  hired,  etc., — but  we  find  nothing 
that  would  warrant  us  in  concluding  that 
this  was  by  virtue  of  any  arrangement  made 
prior  to  the  execution  of  the  bill  of  sale  or  at 
that  time.  It  is  true  that  such  a  course  was 
pursued  by  Sloan,  Johnson  Sc  Co.,  as  was 
fully  stated  by  Mr.  Johnson  when  upon  the 
witness  stand,  but,  by  a  reference  to  tbe 
dates,  we  find  that  on  the  28th  day  of  Janu- 
ary the  bill  of  sale  or  mortgage  was  executed. 
On  that  same  afternoon  or  evening  tlie  at- 
tachment was  levied  upon  the  ptoperty,  and 
they  were  divested  of  their  possession.  On 
the  next  day  they  replevined  the  property 
from  the  sheriff.  Knowing  evidently  that 
they  would  be  held  responsible  for  the  fall 
value  of  the  goods  replevin«l,  they  did  what 
any  other  business  men  would  have  done  un- 
der similar  circumstances,  by  supplying  sacb 
goods  as  were  necessary  to  keep  up  the  trade 
until  they  could  dispose  of  the  goods  replev- 
ined. But  this  can  in  no  sense  .be  clivged 
back  to  an  arrangement  supposed  to  have 
l)een  entered  into  at  the  time  of  tbe  transfer 
of  the  property.  We  think,  therefore,  that 
the  instruotion  was  not  applicable  to  tbe  evl- 
denoe  adduc«d«  and  in  giving  it  the  court 
erred.  ' 

Among  other  instructions  asked  by  plain- 
tifis  in  error,  awl  given  by  the  court,  we  ob- 
serve the  two  following,  numbered  8  and  4. 
They  areas  folk>ws:  "(3)  You  are. instruct 
ed  tint  the  hill  of  sale  from  J.  H.  Johnson  & 
Co.  to  Sloan.  Johnson  &  Go.,  in  qoestion  in 
this  suit,  is  not  fraudulent  and  void  oo  its 
face;  that  is,  by  its  teems, — and,  anless  you 
find  from  the  ev-idenee  actual  fraud  or  an  in- 
tent -to  defraud  the  ereditofe  of  J.  H.  John- 
son A,  Co.,  and  that  fraud  or  intent  to  de- 
fraud participated  in  by  Sloan,  Johnson  Sa 
Co.,  or  known  by  them,  or  wiUv  reasonable 
means  of  knowing  snob  fraudulent  intenty 
if  sucli  existed  on  the  part  of  J.  H.  Johnson 
&  Co.,  yonr  verdict  should  be  for  the  plaintifi^ 
(4)  You  are  instructed  that  it  is  the  law  that 
a  dfbtor,  even  in  failing  circumstancea,  has 
the  right  to  pay  the  bona  .^Me  demands  of  one 
of  his  creditors  to  the  exclasion  of  others; 
and  if  you  find  that  the  bill  of  sale  in  ques- 
tion was  given  by  J.  H.  Johnson  &  (>>.  to 
Sloan,  Johnson  St  Co.  to  saoure  a  bona  fide 
indebtedness  from.  J.  H.  Johnson  dk  Co.  to 
Sloan.  Johnson. &  Co., and  the eamewas tak- 
en in  good  faith  by  Sloan,  Johnson  So  Co.  for 
the  purpose  only  of  securing  tlie4r  claim,  and 
wJthoiit  any  intent  on  the  part  of  Sloan, 
Johnson  A  Co.  to  defraud,  hinder,  or  delay 
tbe  other  creditora  of  J  H.  Johnson  &  Co.. 
or  to  aid  J.  H.  .Johnson  &  Co.  so  to  do«  the» 
your  verdict  should  be  for  the  piaintiflFs." 

By  tbe  evidenee  it  appears  that  J.  H.  John- 
son &  Co.  were  indebted  to  Sloan,  Johnson 
A  Co.  in  the  sum  of  $1,540.50;  that  Sloan, 
Johnson  A  Co.  bad  befriended  them,  and  up- 
on the  day  on  which  the  instrument  above 
quoted  was  given  Sloan,  Johnson  iSfeGo.ealled 
the  attention  of  J.  H.  Johnson.  Jt  Co.  to  cer- 
tain damaging  rumors  whioh  were  being  cir- 
culated in  commercial  circles  in  Omaha,  and 
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asked  that  they  be  secared  In  tbedr  claim. 
This  J.  U.  Johnson  &  Ca  agreed  to  do.  J. 
II.  Johnson  and  J.  F.  Johnson,  one  of  the 
p4ainti£Es.  went  to  the  office  of  an  attorney 
in  Omaha,  and  procured  tlie  bill  of  sale  to  1m 
made.  Tliere  is  no  proof  anywhere  that 
Sloan,  Johnson  &  Co.  were  actuated  by  any 
desire  or  purpose  other  than  to  cause  their 
claim  to  be  secured  in  procuring  tlie  execu- 
tion  of  the  instrument  above  referred  to. 
Thue  is  no  proof  which  would  seem  to  indi- 
ctite  that  tkey  entertained  any  desire  or  pur- 
pose to  deCraad  amy  of  the  creditors  of  J  H. 
Johnson  &  Co.,  or  to  assist  J.  H.  Johnson  &, 
Co.  ia  covering  up  their  pr<^erty.  They  ac- 
cepted tl>«  security^  and  toolc  possession  of 
tlie  store  and  other  property  described  in  the 
bill  of  sale  or  moctgaga.  and,  bad  not  the 
sbrriff  levied  the  atUwhment  writs  referred 
to  upon  it  immediately  after  they  took  pos- 
session, there  is  n<>khiDg  to  show  but  that 
tliey  would  have  dis^rosed  of  the  property  to 
at  leaata  snfli«ientamwioib  to  pay  their  claim, 
and  that  in  as  expeditious  a  manner,  and 
with  less  expense,  perhflfs.  than  eould  have 
been  done  by  an  ordinary  foreclosure.  Had 
theinstrtielioa»  hereinbefore  referred  to  not 
been  g^ven,  we  are  not  quiln  able  to  see  how 
the  jury  could:  have  arrived  at  the  verdict 
which  they  did  undertbesetwo  lattec  instruc- 
tions, above  quoted. .  In  addition  to  the  er- 
rors hereinbefore  pointed  out,  we  think  the 
verdict  is  not  sustained  by  sufficient  evidence, 
and  that  a  u<-w  trial  shonid  be  granted.  The 
judgmenb  of  tti»diBtiict  oourt  is  reversed, 
and  the  enuse  is  remanded  for  further  pro^ 
oeeding  in  aecoriance  with  law.  The  other- 
judges  concur. 


State  ea>  rel,.  GoiiAaD  t.  Tayxob. 

{Suiprtmu  Gvart  of  Nebmuihcu    Hay  81, 1886.) 

Towss— CXrtncBBS. 

1.  Under  onr  tov^aship  system  of  govemmaEt,  a 
supervisor  is  a  townabip'OiBeer.  To  ceosUtnto  a 
member  of  the  oopnty  OQ^rd  of  supervisors  is  a 
duty  and  franchlBQ  growing  out  of,  and  incident 
to,  nis  offloe  of  township  supervisor. 

a.  When  sanh.  officer  raeigni)  his  resignation 
should  bp  addressed  to  the  township  derk.  of  t^e 
proper  township. 

8.  The  vacaticy  caused'  by  such  l^slgnatfon  may 
be  filled  by  (4>paiotment  (i)  hjr  the  town  board; 
(2)  when.  Uie  ottces  ot  the  town  bosfd  are  ail  va. 
cant,  by  the  township  clerk;  (8)  where  there  be 
no  township-clerk,  by  the  county  clerk. 

4.  When  suoh  vacancy  has  net  been  filled  by  ap- 
pointaient,  as  above,  the  same  may  be  fllled  ij 
eleotion  at  a  speoial  town  meeting  when  properly 
convened. 

(SylUilnu  by  the  Court.) 

Qiio  warranto, 

WUliam  Ltete,  Atty.  Oen.,  and  R.S>Ni»T' 
vttl,  forrelator.  Smith  it  Biggs,  for  re^KHul- 
enfe. 

Cobb,  J„  Infarmation  was  filed  in  this 
court  by  the  attornay  general,  ia  beltalf  of 
tlie  state  as  weU  as  of  the  relator.  Ia<uut,N, 
GudarJ.  by  which  the  couxt  is  informed  and 
given,  to  understand  ttiat  on  the  6tb  day  of 
November,  18ii8i  the  relator  was  a  citizen  of 


the  United  States,  and  a  resident  of  "J" 
township  in  Sewaid  county,  and  then  had, 
and  now  has,  all  the  qualitications  required 
by. law  to  hold  the  office  of  supervisor  of 
"J"  township,  aforesaid;  tliat  at  the  general 
election  lield  on  the  day  aforesaid  fur  county 
and  township  officers,  one  William  Alilsch- 
wede  was  duly  elected  to  the  office  of  super-, 
visor  in  Seward  county  for  the  township  of 
"J;"  that  he  thereupon  duly  qualified  and 
entered  upon  the  duties  of  his  office,  and 
thereby  became  one  of  the  members  of  the 
county  board  of  Seward  county,  aud  contin- 
ued in  said  office  until  Januarys,  1889,  when, 
he  sent  in  to  the  county  clerk  of  said  county,, 
his  resignation,  in  writing;  that  said  resig- 
nation wae  on  the  28th  day  of  Januaiy,  1889, 
received  and  accepted  by  said  c«unly  clerk;.- 
that  on  the  said  28th  dagr  of  January,  1889, 
the  said  couaty:  clerk  noUQed  the  county 
treasurer  and  county  Judge  of  said  county, 
iu  writing,  of  the  vacuncy  in  the  office  of 
supervisor,  and  in  the  membership  c^  Mm 
county  board,  and  requested  said  treasures 
and  county  judge  to  meet  him  at  his  office 
forthwith  for  tlie  purpose  of  making  an  a^ 
pointment  of  some  one  to  Oil  Sikid  vacancy;; 
that  thereupon  sakl  county  clerk,  county 
treasurer,  and  county  judge  did,  on  the  date, 
last  aforesaid,  ^>point  the  relator,  Isaac  iN.> 
Godard,  as  a  member  at  the  oounty  boani 
and  supervisor  of.  "J"'township,  to  fiU  tbei 
vacmicy  caused  by  the  resignation  of  William. 
Ahlschwede.  as  aforesaid;  that  on  said  last 
mentioned  date  the  relator  was  duly  notified- 
by  the  said  county  clerk  of  bis  said  appoint- 
ment; that,  on  the  same  day  he  filed  his  bond, 
with  sureties,  which  was  duly  approved,  and, 
took  and  subscribed  the  oath  of  office  in  duet 
forni'  of  law,  and  duly  accepted  sakl  office;, 
that  the.  county  o<  Seward  has  been  and  now 
is,  duly  organized,  and  acting  under  theJaw; 
and  system  of  township  government;  thafa 
notwithstanding  tlie  appointment  of  the  re-, 
lates  to  said  offloe^  the  defendtuit,  Kelsoa 
Taylor,  a  resident  of  "J"  township,  on  that 
1st  day  of  February,  1889,  and  from  thenooi 
continuously  hitherto,  without  any  legal  war., 
rant,.oLiim,  or  right,  has  used  and  exeicised.i 
and  continues  to  use  and  exercise,  and  stili 
does  unlawfully  use  and  exercise,,  the  offiica. 
of  superviser  of  Seward  county  for  "  J  "  town- 
ship for  the  unexpired  term  of  William  Ahl- 
schwede, as  aforesaid,  in  place  of  ^h.e  relator,, 
Isaac  N.  Godard,  and  claims  to  be  a  supers 
visor  and  member  of  the  county  board  of 
Seward  county,  and  to  have,  use,  and  exer- 
cise all  tlie  rights,  privileges,  and  franchisee 
of  said  office,  to  the  damage  and  prejudice  of 
tlia  right  of  said  county  and  township  and 
said  relator,  and  against  the  peace  and  dig- 
nity of  the  state,  with  prayer  for  judgment. 
The  respondent.  Kelson  Taylor,  filed  his  an- 
swer to  the  said  information,  in  which  be  ad- 
mitted that  at  the  general  election  held  oi^ 
the  6th  day  of  November,  1888.  9pe  William. 
Aiilschwede  was  duly  elected,  supervisor  iUt 
and  for  "J"  township  in. Seward  county,  ajid 
that  he  tliereupon  duly  qualified,  for,  andaiur 
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tered  upon,  the  duties  of  said  office.  He  also 
admitted  that  the  county  of  Seward  now  is, 
and  for  three  years  past  has  been,  acting  un- 
der the  law  of  township  organization,  and. is 
controlled  by  supervisors,  elected  by  tlie 
townships  thereof.  He  also  admitted  and  al- 
leged that  he  is  a  resident  of  "J"  township 
in  said  county,  and  that  since  the  19th  day 
Of  February,  1889,  he  has  been,  and  now  is, 
usin^  and  exercising  the  office  of  supervisor 
of  said  township,  and  claims  to  be  a  member 
of  the  county  board;  but  he  denies  that  he 
holds  said  office  unlawfully,  or  without  legal 
warrant,  and  he  denies  that  the  relator,  Isaac 
N.  GoJard,  Is  entitled  to  said  office,  or  to  as- 
sume tlie  execution  of  the  duties  thereof, 
with  a  general  denial.  Respondent  also  al- 
leges that  the  said  William  Ahlscliwede  did 
on  the  18th  day  of  January,  1889,  resign  his 
said  office  of  supervisor  of  township  "J"  in 
said  Seward  county  to  the  town  clerk  of  said 
township,  said  resignation  being  on  said  day 
duly  accepted  by  said  clerk;  that  on  the  18tb 
day  of  January,  1889,  a  petition  in  due  form, 
signed  by  a  majority  of  the  town  board  of 
sail]  township,  together  with  at  least  12  free- 
holders of  said  township,  was  flied  in  the 
office  of  said  township,  asking  tliat  said  town 
clerk  (to)  call  a  special  meeting  of  tlie  elec- 
tors of  said  township,  as  provided  by  section 
19,  c.  18,  of  the  Compiled  Statutes,  and  stat- 
ing in  said  petition  that  the  object  of  said 
meeting  was  to  fill  the  vacancy  caused  by  the 
i-esignation  of  said  William  Ahlschwede,  as 
aforesaid;  that  on  the  21st  day  of  .January, 
1889,  notices  as  required  by  law,  calling  for 
a  special  town  meeting  to  be  held  on  the  31st 
day  of  January,  1889,  at  the  place  where  the 
last  annual  election  was  held  in  said  town- 
ship, were  posted  in  Ave  of  the  most  public 
places  in  said  townsliip,  said  notices  contain- 
ing a  statement  of  the  object  of  said  meeti  ng; 
that  in  purauance  to  the  call  in  said  notices, 
on  January  81, 1889,  the  electors  of  said  town- 
ship met  at  the  place  of  holding  the  last  annual 
election,  and  proceeded  to  choose  a  supervisor 
to  fill  the  unexpired  term  in  the  place  of  Will- 
iam Ahlschwede,  resigned;  that  the  total 
number  of  legal  voters  in  said  township  is,  and 
was  at  that  time,  not  to  exceed  200,  and  at  said 
special  town  meeting  77  legal  voters  of  said 
township  were  present  and  voted  for  super- 
visor, of  which  the  relator,  Isaac  N.  Oodard, 
received  2  votes,  and  the  respondent  received 
75  votes ;  that  at  all  times  mentioned  in  said 
answer  respondent  has  been  a  citizen  of  the 
state  of  Nebraska,  and  a  resident  of  "J" 
township  in  Steward  county,  and  possessed  of 
all  the  qualifications  requisite  for  the  office 
of  supervisor  of  said  township;  that  after- 
wards, on  the  4th  day  of  February,  1889, 
Jacob  Teuschen,  the  town  clerk  of  said  town- 
ship, issued  and  delivered  to  respondent  a 
certiQcate  of  election  to  the  office  of  super- 
visor, as  provided  by  law;  that  on  the  7th 
day  of  February,  1889,  respondent  filed  with 
the  county  judge  of  said  county  his  bond  in 
due  form  as  supervisor  of  said  township,  in 
the  sum  of  $1,000,  with  good  and  sufficient 


sureties;  that  on  the  19th  day  of  February, 
1889,  he  presented  to  the  board  of  supervis- 
ors, then  in  session,  his  certificate  of  election 
aforesaid,  and  by  order  of  said  board  his  cer- 
tificate was  declared  in  due  form,  and  he 
thereupon  assumed  and  entered  upon  the 
duties  of  supervisor  of  "J"  township  in 
Seward  county,  and  ex  officio  a  member  of 
the  board  of  supervisors  of  said  county,  and 
that  since  that  time  he  has  continued  to  hold, 
exercise,  and  enjoy  the  rights,  privileges,  and 
franchises  of  said  office;  and  that  respond- 
ent claims  and  occupies  said  office  by  virtue 
of  the  election  at  said  special  town  meeting 
as  herein  set  forth,  etc.,  with  prayer  for  judg- 
ment. Thereupon  the  relator  flled  a  general 
demurrer  to  the  answer  of  the  respondent. 
A  stipulation  signed  by  the  respective  coun- 
sel of  the  parties,  in  which  each  and  every 
of  the  material  facts  contained  in  this  rela- 
tion and  answer,  respectively,  are  admitted  to 
be  true,  was  Bled  with  the  papers. 

There  are  two  questions  presented:  (1) 
To  whom  should  the  resignation  of  a  town- 
ship supervisor  be  presented, — to  the  town- 
ship clerk,  or  to  the  county  clerk  f  and  (2) 
in  what  manner  should  the  vacancy  caused 
by  such  resignation  be  filled, — by  an  election 
at  a  special  town  meeting  held  for  that  pur- 
pose, or  by  appointment  by  a  board  composed 
of  the  county  clerk,  county  judge,  and  county 
treasurer?  Section  102,  c.  26,  Comp.  St.,  pro- 
vides that  "resignations  of  civil  officers  may 
be  made  as  follows:  *  •  •  (4)  By  all 
county  and  precinct  officers  to  the  county 
board,  and  by  members  of  the  county  board 
to  the  county  clerk.  (5)  By  all  township 
officers  to  the  township  clerk,  and  by  the 
township  clerk  to  the  town  board."  This 
chapter  was  passed  by  the  legislature  of  1879. 
The  act  to  provide  for  township  organiza- 
tion, approved  February  16,  1877,  had  been 
declared  unconstitutional  by  the  supreme 
court.  Jones  v.  Lancaster  Co.,  6  Neb.  474. 
The  subsequent  act  on  that  subject  was  not 
passed  until  February  24,  1883,  so  that  at 
the  date  of  the  act  now  under  consideration 
there  was  but  one  kind  or  organization  of 
county  board  known  to  the  laws  of  this  state. 
That  was  composed  of  county  commission- 
ers, who  were  elected  by  the  voters  of  the 
entire  county,  and  were  unquestionably 
county  officers.  This  county  board,  coni- 
posed  of  county  commissioners,  existing  in 
every  organized  county  in  the  state,  consti- 
tutes a  sufficient  subject  for  the  application 
and  operation  of  the  language  used  by  the 
legislature,  when  it  spoke  of  "the  county 
board, "  or  of  "  members  of  the  county  lioard ; " 
and  I  do  not  think  the  argument  admissible 
that  this  language  also  applies  to  another 
kind  of  county  board  composed  of  members 
elected  by  the  several  townships  of  the  coun- 
ty, whose  office  was  created  by  a  law  enacted 
four  years  later.  It  is  equally  true  th.<t 
where  the  law-makers  used  the  language 
"township  officers,"  "township  clerk,"  and 
"town  board,"  they  spoke  of  officers  and  a 
board  then  unknown  to  the  laws  of  the  state, 
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and,  whatever  might  be  said  of  tlie  applica- 
tion of  these  provisions  to  such  ofificers  and 
boiirds  as  have  been  provided  for  by  laws 
Bulisequently  passed,  such  application  can 
only  be  sliown  by  direct  language,  and  not 
by  implication.  A  rule  of  construction  often 
invoked  here  and  elsewhere  requires  us  to 
give  some  meaning,  if  possible,  to  every  sec- 
tion, clause,  sentence,  and  word  of  a  statute. 
This  we  can  do  as  to  the  fourth  clause  of  the 
section  without  difliculty.  Xot  only  can  we 
give  it  some  meaning,  but  its  full,  obvious, 
and  natural  meaning,  without  resorting  to 
inference,  or  invoking  the  provisions  of  a 
statute  which  had  been  judicially  declared  no 
statute;  or  of  one  whiL'h  has  long  since  been 
brougbt-into  existence.  Bat  not  so  as  to  the 
fifth  clause  of  the  section.  Unli>ss  we  con- 
strue it  to  apply  to  the  "township  officers," 
"township  clerk,"  and  "town  board"  pro- 
vided for  by  the  act  of  February  24, 1883,  we 
can  give  it  no  application  or  meaning  what- 
ever. An  examination  of  the  provisions  of 
the  act  of  February  24,  1883,  supra,  can 
leave  no  doubt  that  the  supervisor  therein 
provided  for  is  a  town  officer  in  the  fullest 
sense  of  that  language.  But  I  fail  to  tlnd 
anything  in  said  statute  to  justify  the  view 
that  he  is  also  a  county  otlicer;  nor  is  he  so 
designated  or  classified  in  any  statute  to 
which  my  attention  has  been  directed.  Sec- 
tion 61  of  the  act  above  cited  provides  that 
"the  board  of  supervisors  sh>i11  meet  at  such 
times  as  may  be  provided  by  law,  and  each 
member  thereof  shall  be  allowed,  when  act- 
ually employed,  the  sum  of  two  dollars  per 
day,  and  mileage  at  the  rate  of  Ave  cents  per 
mile  for  each  mile  necessarily  traveled,  and 
no  more,  as  compensation  for  his  services 
and  expenses  In  attending  on  the  board,  or 
any  other  business  for  the  benefit  of  the 
county,"  etc.  In  the  case  of  Breuner  v. 
Madison  Co.,  Ill  111.  11,  cited  by  counsel  for 
the  relator,  a  provision  of  the  statutes  of 
Illinois,  similar,  and  probably  identical,  to 
the  above  was  construed.  The  court,  in  the 
opinion,  say:  "The  supervisor,  though 
elected  as  a  town  officer,  is  also  a  county 
officer,  as  a  member  of  the  county  board." 
The  question  before  that  court  was  whether 
a  supervisor  of  the  town  of  Alton,  in  Mad- 
ison county,  whose  duty  it  was  to  take  care 
of  the  iwupers  of  said  town  under  a  system 
which  made  no  distinction  between  town 
and  county  paupers,  was  entitled  to  compen- 
sation for  such  services  from  the  county. 
The  district  court  had  held  that  be  was,  and 
gave  judgment  accordingly.  The  appellate 
court  reversed  the  judgment,  and  the  su- 
preme court  atlirmed  the  judgment  of  the 
appellate  court;  thus  denying  the  proposition 
that  tills  officer,  while  lawfully  engaged  in 
disbursing  the  county  money  in  the  relief  of 
the  ooanty  poor,  was  entitled  to  pay  from 
the  county.  Indeed,  the  court  comes  to  the 
conclusion  that  he  is  not  entitled  to  compen- 
sation for  such  services  from  any  source. 
The  question  whether  the  supervisor  plain- 
tiff was  a  county  officer  in  any  sense  was  not 


involved  In  the  case,  nor  logically  involved 
in  the  argument,  either  as  major  or  minor 
proposition,  and  lience  that  pai't  of  the  opin- 
ion above  quoted  is  but  obiter  dicta.  Wliile 
the  question  under  consideration  is  not  en- 
tirely free  from  doubt,  I  am  of  the  opinion 
that  the  resignation  of  Ahlschwede  as  super- 
visor of  "J"  township  was  properly  addressed 
to  the  clerk  of  said  township. 

2.-  Section  108  of  the  act  provides  that  "va- 
cancies shall  be  filled  in  the  following  man- 
ner: •  •  *  In  township  offices,  by  the 
town  board;  but  where  the  offices  of  the 
town  board  are  all  vacant,  the  clerk  shall  ap- 
point, and,  if  there  be  no  town  clerk,  the 
county  clerk  shall  stppoint."  Having  reached 
the  conclusion  that  the  supervisor,  in  respect 
to  his  election  or  appointment,  is  a  township 
officer,  and  that  his  resignation  should  be  ad- 
dressed to  the  townsliif  clerk,  by  applying  the 
language  of  the  103d  section  abOve  quoted  it 
fo'.luws  that  the  vacancy  caused  by  such 
resignation  may  be  filled,  (1)  by  the  town- 
ship board;  (2)  where  the  offices  of  the  town 
board  are  all  vacant,  by  the  township  clerk; 
and  (3)  where  the  offices  of  the  town  board 
are  all  vacant,  and  there  be  not  town  clerk, 
by  the  county  clerk.  There  is  no  provision 
for  the  tilling  of  a  vacancy  in  any  township 
office  by  a  board  consisting  of  the  county 
clerk,  county  judge,  and  county  treasurer. 
But  the  alrave  is  not  the  only  manner  pro- 
vided by  law  for  filling  vacancies  in  town- 
ship offices.  Section  19  of  the  act  approved 
February  24, 1883,  now  constituting  chapter 
18  of  the  Compiled  Statutes,  provides  for  the 
calling  and  holding  of  special  town  meetings 
under  the  circumstances  and  upon  the  con- 
ditions therein  set  out,  and  section  20  pro- 
vides as  follows:  "The  electors  at  special 
town  meetings,  when  properly  convened, 
sliall  have  power  to  fill  vacancies  in  any  of 
the  town  offices  when  the  same  shall  not  al- 
ready have  been  filled  by  appointment,"  etc. 
I  agree  with  counsel  for  relator  in  the  brief 
that  if  the  vacancy  in  the  case  at  bar  had  al- 
ready been  filled  by  appointment  at  the  time 
of  tlie  holding  of  the  special  town  meeting  at 
which  respondent  claims  to  have  been  elected, 
then  such  election  would  be  invalid,  under 
the  provision  last  above  quoted.  But  it  need 
scarcely  be  said  that  a  simulated  appoint- 
ment, without  lawful  authority  to  make  it, 
will  not  fill  a  vacancy.  Indeed,  I  do  not  un- 
derstand counsel  to  claim  that  the  office  of 
supervisor  of  "J"  township  was  directly 
filled  by  appointment,  but  only  as  a  result  of 
the  alleged  filling  of  the  vacancy  in  the 
county  board.  This  theory  is  obviously 
faulty.  The  vacancy  In  the  county  board 
was  not  created  directly,  but  resulted  from 
the  vacancy  in  the  office  of  township  super- 
visor, made  by  the  resignation  of  Alilsch- 
wede,  and  could  only  be  filled  as  the  result  of 
filling  that  vacancy  in  the  manner  provided 
by  law.  In  my  view  of  the  case,  the  vacancy 
in  the  office  of  township  supervisor,  caused 
by  the  resignation  of  Ahlschwede,  not  having 
been  filled  by  appointment  by  competent  au? 
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thority, — that  ia,  by  the  town  board,  or,  the 
offices  of  the  town  board  being  all  vacant,  by 
the  township  cleric,  or,  there  being  no  town 
clerk,  by  the  county  derk, — the  vacancy  still 
existed  at  the  time  of  the  holding  of  the 
special  town  meeting,  and  was  lawfully  filled 
by  the  election  of  the  respondent.  The  de- 
murrer is  therefore  overruled,  and  the  writ 
denied.    The  other  judges  concur. 


VoLKER  V.  First  Nat.  Bane  of  Teoum- 

8EH. 

{Supreme  Court  of  NOyratha.    May  81, 1889.) 
Nationai.  Banks— TTsuBT—EvinENCK. 

1.  In  an  action  against  a  national  bank  to  recover 
tbe  penalty  provided  by  the  United  States  statute 
for  t&king  usurious  interest,  the  testimony  of  tbe 
plaintiff,  the  principal  witness,  relied  upon  to  es- 
tablish tbe  usury,  was  vague,  Indefinite,  and  un- 
satisfactory. Held,  tbat  ve  court  ooula  not  re- 
view the  findings  of  fact  of  the  jury. 

2.  Under  section  346  of  the  Code,  books  of  ac- 
count, wbichin  other  respects  are  unobjectionable, 
may  be  introduced  in  evidence,  without  calling  the 
party  or  clerk  who  made  tbe  entries  to  prove  the 
same,  where  a  sulBcient  reason  is  given  for  not 
calling  such  witness. 

8.  Where  books  are  Identified  as  the  books  of 
original  entries  of  the  party,  and  tbe  items  and  en- 
tries ttiereln  of  the  adverse  party's  acooont  are 
given  in  evidence  without  objection,  it  is  too  late 
to  object  that  the  person  who  made  the  entries  was 
not  called  to  prove  the  same. 

4.  In  an  action  to  recover  a  penalty  tbe  jnry  re- 
turned a  verdict  for  816.60  in  favor  of  the  piaiotiS. 
He  tliereupon  filed  a  motion  for  a  new  trial,  and 
assigned,  among  other  grounds,  that  there  was 
error  in  the  amount  of  the  assessment,  as  8S1.50 
usurious  interest  had  been  admitted.  The  court 
thereupon,  with  oonsent  of  tike-  defendant,  ren- 
dered judgment  for  $50  in  favor  of  the  plaintiil. 
Held  that,  as  the  only  available  error  was  in  the 
assessment  as  above,  the  court  had  authority,  with 
the  defendant's  oonseat,  to  render  judgment  for  a 
sum  in  excess  of  tbe  verdict,  thereby  granting  the 
plaintiff  in  that  respect  all  that  he  claimed,  instead 
of  remanding  the  oanse  for  a  new  trial. 

6.  Errors  alleged  to  haveooeurretl  in  the  asseas- 
ment  of  damages  must  be  aesigQed  in  the  motion 
for  a  new  trial. 

(Sl/Uabua  by  the  Court.) 

Error  to  disbrict  court,  Johnson  county; 
Bhoadt,  Judge. 

Daniel  F.  Osgood,  for  plaintifiF  in  error. 
A.  M.  Appelget.and  S.  P.  Datidton,  fot  de- 
fendant in  error. 

Maxwell,  J.  This  is  an  action  brought  by 
tbe  plHintiff  against  the  defendant  in  the  dis- 
trict court  of  Johnson  county,  to  recover  the 
p^ialty  for  exacting  usurious  Interest.  There 
are  15  counts  in  tbe  petition,  the  transactions 
extending  from  1884  to  1886,  and  the  amount 
claimed  to  be  due  being  88, 195.  The  defend- 
ant in  its  answer — Ftrit,  denies  tbe  facta 
stated  in  the  petition:  andtieaond,  pleads  the 
statute  of  limitittians  as  to  the  first,  second, 
third,  and  fourth  counts  of  the  petition.  On 
tbe  trial  of  the  cause  the  jury  returned  a  ver- 
dict for  816.60  in  favur  of  the  plaintlS.  Tlie 
plainti£E  filed  a  motion  for  a  new  trial,  and 
assigned  as  tlie  third  ground  of  error  that 
"there  is  error  in  the  assessment  of  the 
amount  of  tbe  recovery  in  this,  tbat  the  de- 
fendant admitted   the  receiving  trum  tbe 


plaintiff  of  $21.50  uaurlons  interest,  whereas 
the  verdict  is  for  only  816.60."  The  court 
overruled  the  motion  for  a  new  trial,  and,  as 
there  was  an  admission  by  one  of  the  ofScers 
of  the  bank  of  having  received  821.50  usu- 
rious interest,  judgment  ws»  rendered  against 
the  defendant,  with  its  consent,  foe  tlie  sum 
of  850. 

No  exceptions  were  taken  to  the  instruc- 
tions asked  or  given,  and  but  few  exceptions 
to  tbe  evidence.  The  questions  before  the 
court,  therefore,  are  to  a  great  extent  those 
of  fact.  Tbe  testimony  of  the  plaintiff,  upon 
which  the  right  to  recover  to  a  great  extent 
depends,  ia  vague,  indefinite,  and  unsatis- 
factory. He  was  a  farmer,  doing  a  large 
amount  of  business,  evidently,  and  kept  an 
account  with  tbe  defendant.  This  seems  t» 
have  been  frequently  overdrawn,  and  when 
his  attention  was  called  to  tbe  fact  he  would 
give  a  note  for  the  amount  thus  overdrawn, 
lie  evidently  was  unaccustomed  to  the  mode 
of  conducting  business  in  a  bank,  and  was 
unable,  or  at  least  did  not  give  an  intelligible 
statement  of  all  his  transactions  with  the 
defendant.  This  seems  to  have  been  caused 
entirely  by  his  lack  of  business  'experience. 
W.  A.  Wolf  was  called  as  a  witness  by  plain- 
tiff, and  testified  that  be  was  cashier  oi  the 
defendant,  and  had  been  since  July,  1883. 
He  was  then  asked:  "Will  you  produce  tbe 
discount  register  and  bank  blotters  for  tbe 
years  '84-5^?"  Tbe  record  then  proceeds: 
"Atinoer.  I  think  they  are  here,  on  the  table. 
(Books  produced  and  identified  as  plaintaiE's 
exhibit.)  These  are  the  books,  1  believe; 
the  discount  journal  from  July,  1883,  to 
'86.  (Book  idenUfied  as  plaintiff's  exhibit.) 
Thore  are  three  books  called  the '  day  blotters,' 
showing  the  transactions  of  the  l>aak  from 
July,  '88,  to  February  12,  '88.  (Identified  as 
plaintiff's  Exhibits  B,  a  and  D.)"  This  wit- 
ness was  afterwards  called  by  the.  defendant, 
and  testified  without  objection  to  the  several 
items  of  account  with  tlie  plaintiff  as  they 
appeared  by  the  books  above  referred  to,  and 
such  items  were  offered  and  received  ia  evi- 
dence, practically  without  objection.  On 
cross-examination  of  the  witness  he  testified, 
in  substance,  that  tbe  books  in  question  had 
not  been  kept  by  himself,  bnt  by  other  em- 
ployes of  the  bank,  and  tbat  he  testified  from 
tbe  books.  It  is  now  contended  that  these 
entries  are  mere  memoranda,  and  that  the 
witness,  not  having  made  them,  could  not 
use  them  to  refresh  his  memory.  The  rule, 
no  doubt,  is  that  at  common  law  entries  and 
memoranda  made,  in  the  ueual  course  of  busi- 
ness by  clerks  and  other  persons  may  be  re- 
ceived in  evidence  after  the  death  of  the  per- 
son who  made  them;  but,  if  tbe  pwson  who 
made  them  is  living,  be  must  be  called,  or 
his  deposition  taken.  Hallidsy  v.  Martinet. 
2U  Johns.  168;  Butler  v.  Wright,  2  Wend. 
36a;  Hart  v.  Wilson,  Id.  513$  Nichols  v. 
Goldsmith.  7  Wend.  160;  tiheriden  v.  Smith, 
2  HilU  537.  Ths  statute,  however,  baa 
changed  the  common-law  rule.  Section  346 
of  tbe  Code  provides  tbat  "books  of  ordinary 
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account,  containing  clmrges  by  one  party 
against  th«  other,  made  in  llie  ordinary  course 
of  busineBS,  are  receiviible  In  evidence  only 
under  the  following  circumstances,  subject 
to  all  just  exceptions  as  to  their  credibility: 
First.  Tlte  books  must  show  a  continuous 
dealing  with  persons  generally,  or  Beveral 
items  of  charges  at  different  times  against 
the  otlier  party,  in  the  same  book.  Beoond. 
It  must  be  shown,  by  the  party's  oath  or 
otherwise,  that  they  are  his  books  of  original 
«ntrie3.  Third,  It  must  be  shown,  in  like 
manner,  that  the  charges  were  made  at  or 
near  the  time  of  the  transaction  therein  en- 
tered, unless  satisfactory  reasons  appear  for 
not  making  such  proof .  Fourth.  The  charges 
must  also  be  verified  by  the  party  or  the  clerk 
who  made  the  entries,  to  the  efTect  that  they 
believe  them  just  and  true,  or  a  sufficient 
reason  must  be  given  why  the  verification  is 
not  made."  It  will  thus  be  seen  that  where 
the  books  are  otherwise  unobjectionHble  it  is 
unnecessary  to  call  the  party  or  clerk  who 
made  the  entries,  if  a  sufficient  reason  is 
given  why  such  verification  is  not  made.  As 
to  what  constitutes  a  sufficient  reason  it  is 
unnecessary  to  determinn,  as  the  question  is 
not  raised.  Had  proper  objections  been  made 
St  the  out'Set  to  the  entries  in  the  books,  no 
doubt  the  person  who  made  the  same  would 
have  be»n  called,  or  his  absence  accounted 
for,  and  thus  a  sufficient  reason  have  been 
given  for  his  failure  to  verify  the  books.  The 
probabilities  are  that  the  plaintiff  believed 
that  the  books  had  been  properly  kept,  and 
thus  failed  to  raise  any  objection  to  them. 
But,  whatever  the  canse,  he  could  not  eft  by 
and  ^rmit  such  evidence  to  he  introduced 
without  objection,  and  after  the  evidence  is 
all  before  the  jury,  and  he  has  had  the  benefit 
of  the  same  in  bis  favor,  raise  an  objection 
to  its  tsompetency.  This  objection  should 
have  been  made  before  the  items  of  account 
were  introduced  in  evidence,  and  It  is  now 
too  late  to  raise  it.  It  is  claimed  that  the 
books  above  referred  to  show  that  the  amount 
charged  for  the  use  of  i?5.000  for  60  days  was 
usurious.  We  find  no  objection  of  this  kind, 
however,  in  the  motion  for  a  new  trial;  the 
only  error  as  to  the  amount  of  recovery  al- 
leged in  that  motion  being  $21.50.  This  ob- 
jection, therefore,  cannot  be  considered.  In 
overruling  the  motion  for  a  new  trial  the 
court.  In  effect,  found  that  the  jury  had  made 
a  mistake  in  the  computation  at  the  penalty; 
that,  as  the  defendant  had  adraitteil  that 
it  had  taken  illegal  interest  to  the  extent 
of  921.50,  therefore  the  plaintiff  was  en- 
titled to  recover  that  amount.  This  objec- 
tion was  sustained,  therefore,  by  rendering 
judgment  for  twice  that  snm,  and  more. 
Just  why  the  court  fixed  upon  650,  does  not 
appear,  nor  is  it  material,  so  long  as  it  is  as 
much  aa  the  record  shows  the  plaintiff  is  en- 
titled to  recover.  Where  the  only  available 
error  is  in  the  computation  of  damages,  the 
court  may.  If  the  proof  is  undisputed  on  that 
point,  or  the  facts  are  admitted,  render  a 
judgment,  with  the  defendant's  consent,  ac- 


cording to  such  proof  or  admitted  facts,  not- 
withstanding a  verdict  for  a  lower  sum,  in- 
stead of  granting  ^a  new  trial  upon  that 
ground  alone.  It  is  the  policy  of  the  law  to 
dftermine  the  rights  of  the  parties  in  one 
trial,  if  it  can  be  done  consistently  with  the 
protection  and  enforcement  of  the  rights  of 
both;  and  a  judgment  will  not  be  reversed 
for  a  mere  technical  error  which  caused  no 
prejudice.  The  court,  therefore,  having 
granted  the  plaintiff  all  that  he  claimed,  heb 
not  in  a  position  to  cou^plain.  Whatever  the 
actual  facts  may  be  as  to  usury  in  the  case  at 
bar,  the  record  is  not  in  such  condition  that 
we  can  say  that  the  judgment  of  the  court 
below  is  erroneous.  It  is  therefore  affirmed. 
The  other  judges  concur. 


Wood  c.  CHanlan  et  oZ. 
(SxipreiM  Court  of  Nebra»ha.    May  31, 1889.) 

Fiu.oixn.aKT  Co:(TETAi)aEs. 
The  case  dependingalmost  exclusively  on  an  ex- 
amination of  questious  of  fact,  the  evidence  U  re- 
viewed and  held  to  sustain  the  decree  of  the  dis- 
trict court 
{avUabit*  by  tft«  Court) 

Appeal  from  district  court,  Dawes  county; 
ElNKAIU,  Judge. 

Spaigur,  Fisher  A  MeCann  and  Talbot  <& 
Bryan,  for  appellant.  Alfred  Barton,  for 
appellees. 

Rekse,  C.  J.  This  action  was  institnted  in 
the  district  court  of  Dawes  county,  and  was 
in  the  nature  of  a  creditors'  bill  for  the  pur- 
pose of  subjecting  lots  Nos.  19  and  20  in 
block  4  of  thecityof  Chadron  to  the  payment 
of  a  judgment  held  against  Peter  O'Hanlan, 
and  rendered  by  the  district  court  of  said 
county  at  the  February  term  thereof,  1886, 
in  favor  of  plaintiff.  It  was  alleged  in  the 
petition  that  on  the  29th  day  of  October,  1885, 
Peter  O'Hanlan  was  the  owner  in  fee  of  the 
lots  mentioned,  and  that,  on  said  date,  said 
Peter  O'Hanlan  and  his  wife,  Margaret 
O'Hanlan,  fraudulently  conveyed  the  proper- 
ty to  Patrick  O'Hanlan,  a  nephew  of  Peter, 
without  consideration,  with  knowledge  and 
intent  on  the  part  of  the  grantor  to  hinder 
and  defraud  appellant,  and  with  like  knowl- 
edge and  intent  on  the  part  of  Patrick  O'Han- 
lan, the  grantee;  that,  on  the  same  day,  Pat* 
rick  O'Hanlan,  with  a  like  fraudulent  intent, 
reconveyed  the  property  to  Margaret  O'Han- 
lan, the  wife  of  Peter.  It  was  further  al- 
leged that  an  execution  had  been  issued  upon 
plaintiff's  judgment,  and  had  been  returned 
unsatisfied,  and  that  defendant  Peter  O'Han- 
lan was  insolvent.  To  this  petition  Peter 
O'Hanlan  and  Margaret  O'Hanlan  filed  their 
answer,  in  which  they  admitteii  substantially 
all  the  averments  of  the  petition,  except  as 
to  the  fraudulent  character  of  the  transaction 
between  them  and  Patrick  O'Hanlan,  and 
as  to  the  prior  ownership  of  the  property  by 
Peter  O'Hanlan.  It  was  alleged,  in  substance, 
that  Peter  O'Hanlan  never  had  at  any  time 
been  the  owner  of  the  property  in  question: 
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that  the  same  was  parchased  of  her  grantor 
by  Margaret  O'Hanlan,  with  her  separate  and 
individual  means,  the  title  to  lot  19  having 
been  taken  by  her  at  the  time  of  the  piircliase, 
the  title  to  lot  20  having  been  taken  in  the 
name  of  Peter  O'Hanlan  by  mistake,  and 
without  her  knowledge.  It  was  alleged  that, 
at  the  time  of  the  execution  of  the  deed  to 
Patrick  O'Hanlan,  the  defendant  Margaret 
O'Hanlan,  who  was  then  the  owner  of  the 
property,  whs  indebted  to  him  in  the  sum  of 
91,000  for  money  borrowed  by  her  of  him,  and 
which  money  was  used  in  the  construction  of 
the  hotel  on  said  lot ;  and  that  the  deed  was  ex- 
ecuted and  delivered  to  said  Patrick  as  asecu- 
rity  for  said  indebtedness;  that  she  had  sub- 
sequently paid  the  indebtedness  in  fall,  and 
Patrick  had  reconveyed  the  premises  to  her 
88  the  real  and  lawful  owner  thereof ;  that, 
while  the  deed  was  executed  upon  the  date 
named,  Patrick  O'Hanlan  retained  the  pos- 
session thereof,  and  did  not  deliver  it  to  the 
said  Margaret  until  the  full  payment  of  the 
said  sum  of  $1,000  which  had  been  borrowed 
of  him  by  her;  and  that,  upon  said  payment 
being  made  in  full,  the  deed  was  delivered 
to  her,  and  by  her  placed  upon  the  records  of 
the  county.  The  reply  consisted  of  a  general 
denial.  The  cause  was  tried  to  the  district 
court,  which  resulted  in  a  general  finding  in 
favor  of  defendants,  and  a  decree  dismissing 
plaintiff's  petition.  From  this  decree,  plain- 
tiff appeals. 

The  questions  decided  by  the  district  court 
were  almost  exclusively  questions  of  fact, 
and  upon  testimony  somewhat  contradictory, 
and  we  are  unable  to  see  how  we  can  molest 
the  decree.  If  it  were  true,  as  contended  by 
defendant,  that,  at  the  time  of  the  marriage 
of  Peter  and  Margaret  O'Hanlan,  she  was 
possessed  of  $500  in  money,  and  that  the 
same  was  never  delivered  to  him  to  be  used 
by  him  as  his  own,  but  to  be  returned  to  her, 
and  at  the  time  of  the  purchase  of  the  prop-  i 
erty  in  Chadrun  this  mouey  had  all  been  re- 1 
paid^  and  the  purchase  was  made  with  the 
same  funds,  the  purpose  at  the  time  being 
to  take  the  title  to  the  property  in  her  name, 
and  that  with  her  own  means  she  had  made 
the  improvements  upon  the  property  by 
which  it  had  become  valuable,  the  decree  of 
the  district  court  was  conect.  This  of  course 
was  not  conceded  by  plaintiff;  and,  while 
there  are  some  features  about  the  cnse  which 
render  the  theory  presented  by  defendants 
somewhat  improbable,  yet  we  cannot  say 
that  there  was  not  sutBcient  to  sustain  the 
finding  of  the  court.  We  have  examined  all 
the  evidence  in  the  case,  but  it  would  serve 
no  good  purpose  to  state  it  here.  Defend- 
ants Margaret  and  Peter  both  took  the  stand 
and  testified  fully  as  to  the  alleged  separate 
money  of  Margaret,  used  in  the  purchase  and 
improvements  of  the  property  involved  in 
the  suit.  They  were  then  subjected  to  an  un- 
usually searching  and  skillful  cross-examina- 
tion, but  they,  with  at  least  some  indications 
of  truth,  adhered  to  the  statements  made  in 


their  examination  in  chief.  These  might  be 
briefly  stated  to  be  that,  at  the  time  of  tlieir 
marriage,  about  20  years  ago,  Margaret  had  of 
her  own  private  means  the  sum  of  $500, 
which,  by  her  consent,  was  used  by  her  hus- 
band; but  it  seems  to  have  been  the  purpose, 
during  the  whole  of  the  time,  that  she  should 
remain  the  owner  of  this  money, — that  is, 
that  it  should  be  returned  to  her.  Peter 
O'Hanlan  finally  purcliased  from  plaintiff  an 
hotel  property  in  Iowa,  making  such  payment 
thereon  as  to  leave  about  the  sum  of  91,500 
unpaid,  and  for  the  security  of  which  he  ex- 
ecuted to  plaintiff  a  mortgage  on  the  proper- 
ty so  purchased.  The  bouse  was  insured  for 
the  sum  of  $2,000.  It  was  finally  burned, 
and  with  it,  substantially,  all  the  householil 
property  owned  by  defendants.  Fourteen 
liundred  dollars  was  realized  from  the  insur- 
ance. One  thousand  dollars  of  this,  with 
the  interest  thereon,  was  paid  to  plaintiff: 
the  remainder  was  used  in  the  payment  of 
other  indebtedness.  At  the  time  of  the  de- 
struction of  the  hotel,  Peter  O'Hanlan  was 
in  possession  of  some  personal  property,  and 
a  private  residence  valued  at  about  9700. 
This  property  was'  sold.  About  the  time  of 
the  sale,  Peter  O'Hanlan  went  to  Chadron 
for  the  purpose  of  attending  a  lot  sale,  and 
buying  property  for  his  wife  with  her  means, 
she  having  retained  her  $500  out  of  the  pro- 
ceeds of  the  property  sold  in  Iowa.  On  the 
day  of  the  lot  sale  in  Chadron  he  was  unable 
to  attend  the  sale  by  reason  of  sickness,  and 
requested  his  brother  to  make  the  purchase 
df  lot  20,  which  bis  brotlier  did,  using  the 
money  furnished  him;  but,  without  know- 
ing the  purchase  was  to  be  made  for  Margaret 
O'Hanlan,  he  made  it  in  the  name  of  Peter, 
her  husband.  Margaret  subsequently  pur- 
chased from  the  owner  lot  19.  Peter  seems 
to  have  had  nothing  to  do  witli  this  purchase. 
Subsequent  payments  were  all  made  by  ber. 
The  hotel,  constructed  upon  the  property 
with  money  which  she  had  borrowed,  was 
operated  and  managed  by  her,  without  the  in- 
terference of  her  husband;  and,  in  order  to 
make  the  necessary  improvements,  she  bor- 
rowed $650  from  Thomson,  executing  a  mort- 
gage on  the  property  to  secure  the  same, 
which  she  had  paid  out  of  the  proceeds  of  the 
house.  She  also  borrowed  the  sum  of  $1,000 
from  Patrick  O'Hanlan,  executing  tbe  deed 
hereinbefore  mentioned  for  its  security;  Pat- 
rick declining  to  receive  a  mortgage  for  tbe 
reason  that,  at  that  time,  the  mortgage  on 
the  property  in  favor  of  Thompson  was  un- 
paid. There  were  some  circumstances  which 
tended  in  some  degree  to  disprove  tbe  good 
faith  of  these  transactions,  principally  upon 
the  part  of  Peter  O'Hanlan,  the  husband. 
But  it  was  shown  that  he  was  illiterate,  and 
evidently  did  not  understand  the  usual  for- 
malities of  business.  Upon  the  whole  case 
we  do  not  feel  that  we  would  be  justified  in 
interfering  with  the  decree  of  the  district 
court.  It  is  therefore  affirmed.  The  other 
judges  concur. 
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Wtgant  t>.  Dahl 

(Supreme  Court  o/  NebraOm.    May  81,  1889.) 

Taz-Titlis— QciETuto  TiTLB— Mbrobr. 

1.  In  an  action  quia  Mmet,  for  the  purpose  of 
removing  the  cloud  cast  by  a  tax-title  from  real 
property,  and  to  quiet  the  title  in  him,  it  appeared 
that  the  plaintiff,  and  those  under  whom  he 
claimed,  had  been  in  the  exclusive,  uninterrupted 
possession  of  the  land  formore  than  10  years,  and 
that  the  taxes  had  acci-ued  and  said  tax-deed  been 
executed  more  than  10  years  before  the  brinEping 
of  the  action,  fieid,  that  as  the  plaintiff  sought 
equitable  relief  from  said  taxation  and  tax-deed, 
notwithstanding  the  statute  of  limitations,  he 
must,  as  a  condition  of  relief,  do  equity  by  paying 
such  taxes  and  interest. 

2.  In  such  action,  where  s  deoree  is  rendered 
upon  sn  answer  or  cross-petition  of  a  defendant 
for  such  taxes,  interest,  and  disbursements,  or 
either  of  them,  an  attorney's  fee  equal  to  10  per 
cent  thereon  will  be  awarded. 

S.  Where  the  general  owner  of  real  property  re- 
ceives a  deed  therefor  from  a  person  holding  a 
tax-title  on  said  property,  the  title  conveyed  by 
such  deed  will  become  merged  in  the  title  of  sucn 
general  owner. 

{SvUtibus  by  (he  Court.) 

E.  F.  Warren,  for  appellant.  C.  W.  8ey- 
mottr,  for  appellee. 

Cobb,  J.  This  case  is  brought  to  this 
court  on  appeal  from  the  judgment  of  the 
district  court  of  Otoe  county.  On  May  5, 
1888,  the  plaintiff  commenced  his  action,  al- 
leging that  he  was  then,  and  for  17  years 
past,  with  thpse  under  whom  he  claimed  title, 
had  been,  in  tlie  peaceable  possession  of  cer- 
tain real  estate  in  said  county, — lot  No.  lU, 
in  block  No.  8,  in  Nebraska  City  proper:  that 
his  possession  has  been  open,  notorious,  hos- 
tile, anil  adverse  to  all  the  world,  and  espe- 
cially to  the  claim  and  title  of  the  defendant, 
who  fur  17  years  had  exercised  no  acts  of 
ownei-ship,  and  had  not  been  in  possession  of 
any  part  of  said  lot;  that  the  plaintiff  claims 
title  in  fee-simple  to  the  same,  and  that  the 
defendant  claims  an  estate  or  an  interest  ad- 
verse to  the  plaintiff,  which  is  unfounded  in 
law,  and  is  a  cloud  upon  the' plaintiff's  title, 
and  is  derived  from  deeds  executed  to  the 
defendant  or  his  grantors,  and  recorded  in 
the  office  of  the  clerk  of  said  county;  that  the 
claim  of  the  defendant  is  without  any  right 
whatever.  It  is  therefore  prayed  that  he  be 
required  to  set  forth  the  nature  of  his  claim, 
that  all  adverse  claims  to  that  of  the  plaintiff 
be  determined,  and  the  cloud  upon  his  title 
be  removed,  etc. 

The  answer  of  the  defendant,  in  the  form 
of  a  cross-bill,  alleges  and  sets  up  that  he  is 
the  owner  in  fee-simple  of  the  lot  described, 
and  claims  title  thereto  adverse  to  the  plain- 
tiff; that  he  derives  Ills  title  from  the  facts 
that  said  lot  was  subject  to  taxation  for  the 
years  186U,  1862,  18t)3,  and  1864,  and  was 
legally  assessed  for  taxation  for  said  years; 
that  the  tax  for  the  same  was  legally  levied 
thereon,  and  was  not  paid  by  the  plaintiff, 
but  be<»me  and  remained  delinquent  until 
the  sale  of  said  lot  for  the  payment  of  the  de- 
linquent taxes  thereon;  that  said  lot  was  le- 
gally advertised  for  sale  for  the  payment  of 


such  delinquent  taxes,  and  was  duly  offered 
for  sale,  and  due  return  was  made  thereof  to 
the  county  clerk  of  said  county  by  the  treas- 
urer of  said  county  within  the  time  prescribed 
by  law ;  that  said  lot  was  sold  at  private  sale 
at  the  said  county  tireasurer's  office  fur  said 
delinquent  taxes  to  John  H.  Ahrends,  Au- 
gust 17,  1866,  who  received  a  certificate  of 
sale,  and  paid  the  sum  of  of  S19.44  thereon, 
and  who,  on  August  18,  1868,  for  a  valuable 
consideration,  sold,  assigned,  and  delivered 
said  certiticate  to  Jacob  Shoff.  Shoff  pro- 
duced the  certincate  to  the  treasurer  of  the 
county,  and  received  a  tax-deed  for  said  lot, 
legally  attested  and  acknowledged,  and  duly 
filed  for  record  at  5  o'clock  p.  m.,  August  20. 
1868,  and  recorded  at  the  clerk's  office  of  said 
county,  in  Book  P  of  Deeds,  on  pp.  495, 
496.  The  defendant  also  alleged  that  on  Oc- 
tober 14,  1889,  Shoff  sold  and  assigned  his 
title  and  interest  to  and  in  said  lot  to  S.  H. 
Morrison,  by  a  good  and  sufficient  deed  there- 
for; that  afterwards,  on  May  10,  1870,  Mor- 
rison, for  a  valuable  consideration,  sold  and 
a.ssigned  his  title  and  interest  in  said  lot  to 
defendant  by  a  good  and  sufficient  deed  there- 
fur.  The  defendant  further  alleged  that  he 
patid  the  delinquent  taxes  on  said  lot,  due  for 
state,  city,  and  county  purposes,  for  tlie years 
1865, 1866, 1867, 1868, 1869, 1870, 1871, 1»72, 
and  1873,  aa  follows: 

Januarys,  1869,  sidewalli  tax •  81  BO 

December,  1807,  for  1861, 1863, 1864, 1866,  and 

1860 24  80 

August  10,  1868,  forl867 12  60 

December  1,  1868,  for  1868 18  76 

May  81, 1870,  f  or  18B9 81  20 

Api-U  14,  1871,  lor  1870 60  00 

February  27,  1873,  for  sidewalk  tax 1480 

March  28, 1873,  forl871 80  00 

Augu St  4, 1878,  for  1872 46  00 

August  7, 1874,  for  1673,  on  the  undivided 

half  of  said  lot 20  70 

Total  amount  of  city  taxes  paid  by  defend- 
ant on  said  lot. 8278  66 

And  county  and  state  taxes  as  follows: 

November  14, 1867,  for  the  year  1803 $  8  58 

November  14, 1868,  for  the  year  1  S(!8 9  67 

December  1,  186S,  for  the  year  1868 14  40 

May  20, 1870,  for  the  year  1869,  on  the  undi- 
vided half 10  80 

April  14, 1871,  for  the  year  1860,  on  the  un- 
divided half 11  96 

April  14,  1871,  for  the  year  1870 16  58 

March  29, 1872,  for  the  year  1871 16  76 

August  4, 1873,  for  the  year  1872 84  82 

August  7,  l'^74,  for  the  year  1873,  on  the  nn- 

dlvidedhalf 22  91 

Total  of  county  and  state  taxes  on  said  lot 
for  which  receipt  was  taken $145  47 

The  defendant  alleged  that  said  lot  was 
subject  to  taxation;  was  legally  assessed  for 
taxes,  which  were  not  paid  by  the  plHintiff, 
but  became  delinquent  for  the  years  1861, 
1862,  1864,  1865,  and  1866.  and  were  unpaid 
after  delinquency  until  t)ie  date  of  the  sale 
of  the  same  for  taxes,  and  that  the  same  was 
legally  advertised  for  sale,  on  that  account, 
at  the  time  and  in  the  manner  required  by 
law,  and  was  offered  for  sale  for  the  taxes 
for  said  years;   that  due  return  was  made 
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thereof  to  the  city  elerk  of  Kebraaka  City  by 
the  treasurer  of  said  city  of  said  lot  sold  by 
him  at  public  sale  within  the  time  required 
by  law;  that  the  said  lot  was  sold  at  private 
sale  at  the  city  treasurer's  office  for  said 
taxes,  to  Jacob  Shofl,  December  13,  1867, 
who  received  a  certificate  therefor,  and  paid 
the  sum  of  $24.80  thereon  for  the  years  1861, 
1862, 1864, 1865, 1866;  that  on  July  20, 1870, 
the  defendant,  as  assignee  of  Shoff,  suri-en- 
^ered  to  the  city  treasurer  said  certificate, 
and  received  a  tax-deed  in  due  form  of  law 
therefor,  which  deed  wiis  duly  attested  and 
acknowledged,  and  on  the  lltb  day  of  Au- 
gust, 1870,  was  filed  for  record  at  5  o'clock 
F.  M.,  and  was  duly  recorded  in  the  county 
clerk's  ofllce  in  Book  Y  of  Deeds,  pp.  128, 
129.  The  defendant  alleged  that  on  July  10, 
1870,  Jacob  Sboff,  for  a  valuable  considera- 
tion, sold  and  assigned  all  his  right,  title, 
and  interest  in  said  lot  to  defendant,  and 
made  a  good  and  sufficif  nt  deed  therefor,  and 
avers  that  he  is  now  the  legal  owner  of  the 
title  and  interest  conveyed  in  the  tax  "deed 
aforesaid.  The  defendant  further  alleged, 
as  an  additional  cause  of  defense,  that  more 
than  three  years  had  elapsed  from  the  record- 
ing of  tlie  tax-deeds  for  said  lot  made  to  him, 
by  reason  of  which  he  had  acqaired  a  com- 
plete and  perfect  title  under  said  deeds,  and 
was  entitled  to  a  decree  and  judgment  of  the 
court  for  the  possession  thei-eof ,  and  in  tlie 
alternative  that  if  he  is  found  not  to  be  the 
owner  by  a  good  and  perfect  title  to  said  lot, 
and  entitled  to  the  possession  thereof,  then 
'he  is  yet  entitled  to  a  perpetual  lien  upon  the 
aame,  for  the  taxes  aforesaid,  for  each  of  said 
years,  with  interest  on  each  of  said  sums  at 
ihe  rate  of  40  per  cent,  per  annum  for  two 
years  from  eacli  of  the  several  dates  at  which 
the  same  were  paid,  at  the  rate  of  12  per 
cent,  per  annum  to  the  finding  of  the  court 
oi  the  amount  due,  and  the  allowance  of  an 
attorney's  fee  of  10  per  cent,  of  the  amount, 
and  also  to  the  decree  of  the  court,  enforcing 
his  lien  \ipon  the  lot,  and  an  order  of  sale,  in 
default  of  payment,  to  satisfy  the  same. 

The  plaintiff's  reply  to  the  defendant's  an- 
swer and  cross-bill  alleges:  (1)  That  from 
August  17,  1866,  the  date  of  the  sale  of  the 
lot  to  Alirends,  the  defendant's  grantor,  to 
the  commencement  of  this  action,  and  to  the 
present;  the  defendant  has  not,  nor  has  any 
one  through  or  under  whom  he  cUims  title 
to  said  lot,  been  iu  possession  of  the  same,  or 
any  part  thereof,  but  that  the  plaintiff,  and 
those  through  and  under  whom  he  claims, 
have  been  in  the  continuous  and  undisturbed 
possession  of  the  whole  of  said  lot  exclusive 
of  any  claim  of  the  defendant  therein.  There- 
fore it  is  immaterlul  whether  or  not  the  tax 
proceedings,  whei-eby  defendant  derives  a  ti- 
tle, were  regular  and  legal,  as  the  title,  lien, 
and  claim  of  the  defendant  are  barred  by  the 
irtatnte  of  limitations  of  this  state.  (2)  The 
plaintiff  further  alleges  that  in  1875  said  lot 
was  delinquent  for  taxes  before  assessed; 
that  on  September  10, 1876,  the  lot  was  dniy 
sold    for  such  delinquent  taxes   to  L.  F. 


I  D'Gette  for  the  taxes  of  said  year;  that  on 
I  the  12th  of  September,  187?,  E.  ^.  Lyie  was 
;  the  owner  of  the  certificate  of  such  sale,  and, 
'■  liavin'g  presented  the  same  to  the  county 
treasurer,  received  the  treasorer's  tax-deed 
therefor  in  due  form,  conveying  the  lot  to 
him,  who  became  seised  in  fee-simple  of  the 
same,  and  was  the  owner  thereof;  that  said 
deed  was  recorded  in  the  clerk's  office  of  said 
county  on  September  17,  1877,  in  Book  No. 
4  of  Deeds,  p.  461;  that  on  September  24, 
1877,  said  £.  E.  LyIe  and  Hattie  A.,  his 
wife,  conveyed  the  lot  to  Martha  W.  Warren 
by  deed  duly  recorded  in  the  clerk's  office  of 
said  county;  that  said  Martha  W.  Warren 
took  possession  of  the  lot,  and  occupried  the 
same  adversely  to  any  claim  of  the  defendant 
until  she  conveyed  the  same  to  the  plaintiff; 
that  on  February  8,  1888,  she  sold  and  con- 
veyed the  same  to  the  plaintiff  by  warranty 
deed  duly  recorded  in  the  clerk's  office  of  said 
county  in  Book  10,  p.  522 ;  that  the  plaintiff 
has  been  hitherto  in  the  peaceable  possession 
and  occupancy  of  said  lot,  adverse  to  the 
claim  of  the  defendant.  The  plaintiff,  there- 
fore, insists  that  it  is  immaterial  whether  the 
defendant,  or  those  under  whom  he  claims, 
obtained  a  good  and  a  peii ect  title  to  said  lot 
by  reason  of  said  tax  proceedings  set  out  in 
defendant's  answer  or  otherwise,  because  all 
right,  title,  interest,  estate,  lien,  or  claim 
that  might  accrue  by  reason  of  said  proceed- 
ings, deeds,  and  conveyances  are  barred  by 
the  statute  of  limitations  of  this  state,  and 
did  not  accrue  within  10  years  next  before 
the  commencement  of  the  action. 

The  defendant's  motion  to  strike  out  the 
second  paragraph  of  the  plaintiff's  reply,  for 
I  the  reason  that  it  sets  up  new  matter  as  an 
additional  cause  of  action,  was  overraled  by 
the  court.  There  was  a  trial  to  the  oourt, 
with  findings  and  decree  for  the  plaintiff, 
which  is  now  appealed  to  this  court. 

The  action  is  predicated  upon  the  statute 
of'  limitations,  upon  which  the  plaintiff 
founds  his  claiifi  of  title  to  the  lot  in  ques- 
tion, or  specifically  upon  10  yeajrs'  adverse 
possession.  It  is  true  that  the  plaintiff  sets 
out  a  deed  from  one  Ban  kin  to  the  undivid- 
ed half  of  said  lot  to  Messrs.  Warren  and 
D'Geite,  with  mesne  conveyances  to  the 
plaintiff.  But  this  evidence,  1  presume.  Is 
only  intended  to  fix  the  extent  of  plaintiff's 
adverse  possession.  Whether  the  evidence 
of  possession  is  or  is  not  sufiBcient  to  estxb- 
lish  plaintiff's  title  does  not  seem  to  be  a  con- 
trolling question  in  the  case,  and  will  not  be 
discussed.  The  plaintiff's  brief  is  chiefly  di- 
rected to  the  points  raised  by  defendant's 
cross-bill,  and  it  is  to  that  our  attention  will 
be  directed.  The  defendant  offered  in  evi- 
dence a  deed  executed  by  D.  F.  Jackson, 
treasurer  of  Nebraska  City,  to  the  defendant, 
as  assignee  of  Jacob  Shoff,  reciting  that  on 
July  .20,  1870,  the  defendant  produced  to  ihe 
treasurer  a  certificate  of  purchase,  dated  De- 
cember 13,  1867,  signed  by  J.  Dan  Liauer, 
then  collector  of  taxes  of  said  city,  by  which 
it  appears  that  Jacob  Shoff,  on  December  13, 
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1867,  did  purcbase  at  private  sale,  in  said 
city,  the  lot  in  question,  whicli  was  sold  to 
turn  for  924.80,  tbat  being  the  amount  due, 
retamed  delinquent  for  noo-payment  of 
taxes,  costs  and  charges  for  the  years  1861, 
1862.  1864,  1865.  and  1866.  (describing  the 
lot,)  the  same  having  been  oCCered  at  public 
auction,  for  taxes,  and  not  sold  for  want  of 
bidders,  and,  there  being  no  personal  prop- 
erty found  in  the  city  out  of  which  ihe  taxes 
due  oo  the  lot  oould  be  made,  it  was  sold  at 
private  sale,  as  the  law  requiies;  and  it  ap- 
pearing tbat  the  defendant  Is  the  Irgal  owner 
of  the  certificate  of  purchase,  and  that  tlie 
time  fixed  by  law  for  Kdeeming  the  lut  there- 
in described  has  expired,  and  the  same  is  not 
redeemed,  as  provided  by  law,  and  the  de- 
fendant liaving  demanded  a  deed  for  the  lot, 
tbe  same  is  set  forth,  which  wits  duly  ac- 
knowledged and  recorded  August  4,  1870. 
The  defendant  also  offered  a  deed  from  the 
treasurer  of  Otoe  county  to  John  Shofl  for 
tbe  lot  in  question,  reciting  that  ShoS  on 
August  16, 1868,  produced  to  the  treasurer 
of  Siiid  county  tbe  treasurer's  certificate 
dated  August  17,  1866,  from  which  it  ap- 
pears ttut  John  Henry  Ahvends,  on  said  last 
date,  purchased  at  private  sale  in  said  county 
the  lot  in  question,  sold  to  him  for  819.44, 
tbe  amount  due  and  returned  delinquent,  for 
the  noo^yraeot  of  taxes,  costs,  and  charges 
for  tbe  yeHTs  1860, 1862. 1868,  and  1864;  and 
it  appearing  tbat  Jacob  Shoff  is  the  legal 
owner  of  said  certificate,  and  tltat  the  time 
fixed  by  law  for  redeeming  the  lot  therein 
descrilied  has  expired,  and  the  same  Is  not 
redeemed,  as  provided  by  law,  and  the  said 
SbofC  having  demanded  a  deed  for  tlie  lot, 
and  which  was  the  least  quantity  that  would 
sell  far  the  amount  due  thereon  for  taxes, 
costs,  and  charges,  and  it  appearing  that  tbe 
lot  was  legally  liable  for  taxation,  had  been 
assessed  and  cliarged  on  the  tax  duplicate  for 
1860,1862,  1863,  and  1864.  and  had  been 
legally  advertised  for  sale  for  taxes  on  Au- 
gust 17,1866,  followed  by  tbe  granting  clause 
to  Jacob  ShoB.  The  plaintilt  offered  in  evi- 
dence the  deed  for  tbe  lot  in  question  of 
Jacob  Shoff  to  San)uel  H.  Morrison,  executed 
August  14,  1869,  and  duly  recorded  on  the 
same  date,  followed  by  a  deed  from  Morrison 
to  the  plaintiff  for  the  lot  executed  May  10, 
1870.  and  duly  recorded  on  Ihe  same  date. 
The  defendant  also  offered  in  evidence  tiix- 
receipts  for  city  and  county  taxes  paid  by 
bim  upon  the  lot,  and  upon  part  of  it,  for 
the  years  1866, 1867, 1868,  1869,  1870, 1871, 
1872, 1873,  and  1874. 

It  is  conceded  that  the  defendant  has  never 
been  in  possession  of  the  lot.  The  plaintiff 
resists  his  claim  to  a  lien  for  the  taxes  paid 
by  him  and  his  grantors  on  the  ground  tbat 
such  claim  is  barred  by  the  statute  of  limita- 
tions, and  thereon  arises  the  principal  ques- 
tion in  this  case.  The  plaintiff  in  his  brief 
sava:  "The  only  question  for  the  court  to 
decide  is  whether  the  claim  of  title  under  a 
tax-deed  will  l>ecome  baind."  If  so,  tbe 
Judgment  herein  must  be  affirmed,  "^'o 
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question  precisely  similar  has  been  brought 
before  tbe  court."  and  tlie  plaintiff  further 
says:  "It  is  conceded  that,  if  he  iiad  sought 
tbe  aid  of  tbe  court  to  declare  the  defendant's 
tax -deeds  void  because  of  irregularities  either 
in  the  proceedings  leading  up  to  the  sale,  or 
becaujie  of  defects  in  the  lax-deed  itself. 
as  a  condition  of  relief  be  would  be  compelled 
to  pay  to  the  tax-purchasers  the  amount  of 
taxes  he  had  paid,  with  interest.  *  *  * 
But  in  this  case  he  says  tbe  defendant 
had  £l  -pt  so  long  upon  w'hatevd  rights  he 
may  have  had  that  they  are  barred  by  the 
statute  of  limitations.  We  a4lDut  that  the 
defendant's  tax-deeds  were  good,  the  best 
ever  issued  by  a  treasurer,  and  that  for  10 
years  thereafter  lie  cuuid  have  enforced  his 
right  to  the  possession,  but  having  delayed 
beyond  the  statutory  period,  twice  over,  he 
cannot  recover  either  the  possession  or  any 
other  benefit  from  his  tax-deeds. " 

Tbe  question  thus  fairly  presented  was  con- 
sidered by  the  court  in  the  consultation  room 
with  great  care,  and  we  all  came  to  the  con- 
elusion  that  the  plaintiff,  having  sought  re- 
lief in  equity,  must,  as  a  condition  thereto, 
discharge  the  equitable  and  legal  duty  of 
paying  tbe  taxes,  which  appear  to  have 
been,  and  are  conceded  to  be,  legally  assessed 
upon  tbe  property,  and  paid  by  the  defendant 
and  his  grantors.  It  may  be  assumi-d  that 
the  plaintiff,  if  he  Is  in  actuiil  possession  of 
tbe  lot,  may  remain  in  possession  despite  the 
defendant;  or  if  be  is  not  in  possession  he 
could  enter  thereon,  occupying  tbe  same, 
and  the  defendant  would  be  unable  to  oust 
hiui;  but  be  is  not  content  with  such  tenor 
o(  possession  in  the  condition  which  his 
acts  and  tbe  operation  of  the  law,  and  tlie 
lawful  acts  of  the  defendant  and  his  grant, 
ors,  have  left  him.  He  comes  into  a  court 
of  equity  asking  relief  from  consequences 
fairly  traceable  to  his  own  failure  to  dis- 
charge a  common  duty  which  the  state  re- 
quires of  all  lot-owners,  as  well  as  the  hold- 
ers of  all  other  species  of  property. 

It  is  conceded  there  is  considerable  force  in 
the  plaintiff's  claim  tbat  the  statute  of  lim- 
itations has  cleared  this  lot  of  all  claim  for 
taxes,  and  it  may  be  conceded,  so  far  as  the 
legal  rights  of  the  plaintiff  are  concerned. 
But  still  it  cannot  be  admitted  that  the  lapse 
of  time  merely,  or  the  undisturbed  operation 
of  a  statute,  can  take  tbe  place  of  the  meas- 
ure of  justice  and  equity  which  is  due  from 
every  one  who  invokes  the  aid  of  a  court  of 
equity  in  a  case  where  money  has  been  ex- 
pended to  his  advantage  by  his  opponent. 
As  seen  in  the  statement,  the  plaintiff  con- 
cedes that  had  the  defendant's  title  under  bis 
tax-deed  failed  by  reason  of  information  or 
illegality  in  any  of  tbe  proceedings  which  led 
up  from  assessment  to  sale,  or  in  tbe  sale 
and  conveyance,  the  defendant  would  be  en- 
titled to  a  lien  on  the  lot  for  the  money  paid 
for  the  tax-title,  and  for  taxes  paid  on  the 
lot.  But  it  is  claimed  that,  having  failed  in 
a  matter  of  time  in  enforcing  the  lien,  it 
ceases  absolutely,  not  only  in  law,  but  in 
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conscience  and  equity.  "We  are  not  able  to 
concur  in  this  view.  On  February  13, 1857, 
the  territorial  legislature  of  Nebraska  passed 
an  act,  approved,  adopting  the  revenue  laws 
and  syst-em  of  the  state  of  Iowa.  Section  42, 
c.  37,  Code  Iowa,  then  in  force,  provided  that 
"taxes  upon  real  property  are  hereby  m;ide  a 
perpetual  lien  thereupon  against  all  persons 
except  the  United  States  and  this  state. "  On 
September  21, 1^58,  the  territory  of  Nebraska 
adopted  a  Criminal,  Civil,  and  General  Code, 
part  3  of  which  was  entitled  "  General  Laws, " 
section  39  of  which  part  contained  a  provis- 
ion identical  with  that  of  the  Iowa  Code 
quoted,  substituting  "territory"  for  "state," 
as  in  the  original.  This  provision  was  re- 
enacted,  and  constitutes  section  54,  pt.  1,  of 
the  General  Laws  of  the  Territory,  of  1864, 
and  is  retained  in  section  54,  c.  46,  of  the 
Revision  of  1866,  and  was  re-enacted  and 
made  section  61  of  the  revenue  laws  of  this 
state,  approved  February  15,  1878,  substi- 
tuting "state"  for  "teiTitory"  in  the  text. 
The  revenue  law  now  in  force  contains  a 
similar  provision,  section  138,  art.  1,  c.  77, 
Comp.  St.,  being  as  follows:  "The  taxes  as- 
sessed on  real  property  shall  be  a  lien  there- 
on from  and  including  the  first  day  of  April 
in  the  year  in  which  they  are  levied  until  the 
same  be  paid. "  It  will  thus  be  seen  tliat, 
whatever  may  be  the  remedy  for  the  collec- 
tion of  delinquent  taxes,  either  on  the  part  of 
the  public  or  of  individuals  who  may  have 
been  subrogated  to  the  riglits  of  the  public 
therein,  the  liability  of  all  private  property  for 
taxes,  and  the  tax  lien  thereon,  has  been  con- 
stantly preserved,  constantly  recognized,  and 
reiterated  by  the  legislature  on  every  propar 
occasion,  and  this  right  and  lien  is  recog- 
nized as  unaffected  by  the  lapse  of  time,  if  it 
is  within  the  sense  of  language  to  accom- 
plish it. 

Without  reviewing  the  decisions  of  this 
court  to  a  great  extent,  as  the  time  at  my 
command  will  not  admit  of  it,  it  will  be  suf- 
ficient to  say  that  the  duty  of  paying  the 
taxes  lawfully  assessed  upon  land,  which 
is  the  subject  matter  of  the  relief  sought  in 
this  instance,  has  been  uniformly  declared 
to  be  one  that  the  party  seeking  relief  must 
discharge  as  a  condition  precedent  to  ob- 
taining it.  I  refer  to  the  decision  in  Dill- 
on T.  Merriam,  22  Neb.  151,  34  N.  W.  Rep. 
344,  cited  by  counsel  for  the  appellant.  In 
this  opinion,  Maxwrli,,  G.  J.,  held  that, 
"when  a  party  comes  into  a  court  of  equi- 
ty asking  relief,  as  a  condition  the  court 
will  require  him  to  do  equity  before  it  will 
be  granted.  This  principle  lies  at  the  foun- 
dation of  equity  jurisprudence.  Linden  v. 
Hepburn,  3  8andf.  671.  This  rule  is  fre- 
quently applied  where  a  party  brings  an  ac- 
tion to  cancel  an  usurious  mortgage  upon 
land.  In  every  such  case,  where  the  bor- 
rower brings  the  action,  the  court  will  re- 
quire him  to  pay  the  sum  actually  borrowed, 
with  lawful  interest,  before  relief  will  be 
granted.  Post  v.  Bank,  7  Hill.  391;  Rogers 
v.  Rathbun,  1  Johns.  Ch.  367;  Tupper  v. 


Powell,  Id.  489 ;  Fanning  v,  Danham,  5  Johns, 
Cb.  142;  Livingston  v.  Harris,  3  Paige,  533. 
11  Wend.  329;  Vilas  ▼.  Jones,  1  N.  Y.  278; 
Legoux  T.  "Wante,  8  Har.  A  J.  184.  This 
rule  will  be  applied  in  the  cancellation  of 
tax-deeds,  and,  where  the  tax  was  a  proper 
charge  against  the  land,  the  land-owner,  as 
a  condition  of  canceling  the  tax-deed,  'will 
be  required  to  pay  the  tax,  with  lawful  in- 
terest thereon."  I  quote  from  the  case  at 
length  for  the  purpose  of  showing  that  in 
this  case,  as  in  many  others,  the  obliga- 
tion of  paying  taxes,  without  r^itrd  to  the 
length  of  delinquency,  has  been  clas-ned  with 
that  of  paying  interest,  and  of  discharging 
other  just  and  equitable  duties,  as  a  condi- 
tioa  of  obtaining  relief  in  a  court  of  equity. 
Time  will  not  permit  the  review  of  the  Iowa 
cases  cited  by  counsel  for  the  appellee.  It  is 
probable  that,  it  being  the  policy  of  that 
state  to  sustain  tax-titles,  its  courts  have  not 
usually  gone  so  far  in  sustaining  the  lien  as 
the  courts  of  this  state  have.  But  I  will  call 
attention  to  the  case  of  Tabler  v.  Callanan. 
49  Iowa,  362,  which  seems  strictly  analogous 
to  the  case  at  bar.  The  court  in  the  opinion 
say:  "The  plaintiff  holds  the  patent  title; 
the  defendant,  the  tax-title.  The  plaintiff 
asks  that  his  title  be  quieted  against  the 
claim  and  title  of  defendant.  It  is  shown 
t^iat  plaintiff  is  in  possession,  holding  the 
land  adversely  to  defendant's  title,  which 
cannot  be  enforced,  for  the  reason  that  the 
remedy  is  barred  by  the  statute  of  limita- 
tions. Plaintiff  shows  that  he  is  entitled  to 
hold  the  land.  The  action  is  to  settle  the 
rights  of  the  parties  to  the  land  in  contro- 
versy. The  decree,  therefore,  correctly  de- 
clared plaintiff's  right  to  be  paramount,  and 
quieted  his  title  against  the  adverse  claim  of 
the  defendant.  *  *  •  The  defendant  in- 
sists that  he  is  entitled  to  recover  the  sums 
paid  by  him  in  the  purchase  at  the  tax-sale. 
and  for  subsequent  taxes,  with  penalties,  in- 
terest, etc.,  under  the  doctrine  that  plaintiff' 
cannot  have  equity  until  he  does  equity. 
There  is  force  in  defendant's  claim,  but  the 
trouble  with  it  is  that  it  was  not  made  in  the 
pleadings,  nor  in  any  other  manner  in  the 
court  below.  It  does  not  appear  that  de- 
fendant raised  any  question  in  the  court  be- 
low involving  his  rights  to  recover  the  money 
paid  by  him.  While  bis  right  to  recover  in 
a  proper  case  cannot  be  doubted,  it  cannot, 
in  the  absence  of  pleadings  presenting  it,  be 
first  urged  in  this  court.  He  may  enforce 
this  right  by  another  action."  To  this  cita- 
tion I  will  merely  add  that,  bad  the  defend- 
ant in  the  cause  at  bar  not,  in  the  pleadings 
nor  in  any  other  manner  in  the  court  below, 
set  up  the  fact  of  his  having  bought  the  lot 
in  question  at  delinquent  tax-sale,  and  paid 
taxes  thereon,  nor  prayed  the  relief  of  the 
equitable  power  of  the  court  to  recognize  his 
lien  therefor,  and  grant  him  relief  in  equity. 
it  is  more  than  probable  that  the  judgment 
of  the  court  in  this  case  would  have  followed 
that  of  the  supreme  court  of  Iowa  cited. 
The  counsel  for  the  appellee  raises  the  ad- 
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ditional  point  "that,  admitting  the  defend- 
ant's tax-deeds  were  good,  the  subsequent 
tax-deeds  issued  thereon,  and  under  which 
the  plaintiff  claims,  vested  In  the  plaintiff 
the  abaolute  title,  etc.  It  appears  from  the 
record  that  the  appellee  on  the  trial  in  the 
court  below  produced  in  evidence  a  tax-deed 
to  E.  £.  Lyle  upon  the  lot  in  question,  exe- 
cuted by  John  II.  Overton,  treasurer  of  Otoe 
county,  dated  September  12.  1877,  upon  a 
tax-sale  made  September  10,  1875,  by  R.  H. 
Miller,  then  treasurer  of  said  county,  to  L. 
F.  D'Gette.  for  the  delinquent  taxes  of  1875; 
also  a  deed  from  £.  £.  Lyle  to  Martha  W, 
Warren  of  said  lot,  dated  September  24, 1877. 
Upon  the  introduction  of  these  deeds  counsel 
announced  the  object  to  be  to  show  an  inde- 
pendent chain  of  title  from  the  furthest  in- 
terest in  the  plaintiff,  and  as  color  of  title  to 
sustain  the  adverse  possession.  If  it  were 
the  object  of  the  evidence  to  establish  an  in- 
dependent chain  of  title  in  the  plaintiff,  and 
thus  tunnel  around  the  defendant's  tax-title, 
— in  other  words,  to  show  a  title  in  the  plain- 
tiff  derived  from  a  tax-title  from  a  sale  for 
taxes  which  became  delinquent  subsequent 
to  the  date  of  defendant's  tax-deed,  thus 
holding  the  lot  divested  of  all  previous  tax- 
liens, — then  it  would  be  open  to  the  objection 
that,  by  the  appellee's  own  showing,  be,  or 
those  under  wliom  he  claims,  were  in  posses- 
sion of  the  lot,  and  claiming  to  own  it,  at  the 
time  of  becoming  delinquent  of  the  taxes  of 
1875,  under  which  that  title  was  derived; 
and  he  had  already  shown  a  title  in  the  lot, 
or  a  part  of  it,  superior  to  a  tax-title.  Mrs. 
Warren,  under  whom  the  plaintiff  claims, 
was  possessed  of  such  superior  title  at  the 
time  she  received  the  conveyance  from  Lyle. 
So,  upon  the  receipt  of  such  conveyance  by 
her,  this  deed,  instead  of  building  up  a  new 
and  independent  title  in  her,  merged  in  her 
better  title  which  she  was  then  possessed  of. 
In  other  words,  she  holding  what  we  will 
assume  to  be  a  general  title  to  tlie  lot,  or  an 
undivided  half  of  it,  the  law  held  it  to  be  her 
duty  to  pay  the  taxes  on  it,  tind  the  law  con- 
strues that  which  she  did  do  into  doing  that 
identical  thing,  to-wit,  paying  the  taxes  on 
the  lot.  As  authority  on  this  point,  I  refer 
to  the  case  of  Trustees  v.  Hewitt,  14  Pac. 
Rep.  540,  cited  by  appellant:  "Where  one 
was  in  possession,  and  claimed  to  own  real 
estate  under  a  void  tax-deed,  but  kter  pro- 
cured a  quitclaim  deed  from  the  rightful 
owner  of  said  real  estate,  the  interest  he  had 
in  the  land  by  virtue  of  such  tax-de«d  was 
merged  in  the  stronger  and  superior  title  he 
obtained  by  such  quitclaim  deed.  He  then 
holds  such  real  estate  subject  to  all  tax  liens 
that  would  have  been  valid  if  the  rightful 
owner  had  never  parted  with  his  title. " 

The  decree  of  the  district  court  is  there- 
fore reversed,  and  a  decree  will  be  entered 
in  this  court  in  accordance  with  this  opin- 
ion, for  which  purpose  a  reference  is  made 
to  H.  H.  Wheeler,  the  deputy-clerk  of  this 
court,  to  compute  and  report  the  amount  of 
taxes,  interest,  costs,  and  attorney's  fees  to 


which  the  defendant  is  entitled.    Judgment 
accordingly.     The  other  judges  concur. 

Maxwell,  J.,  (concurring'.)  I  concur  in 
the  holding  that  he  that  seeks  equity  must 
do  equity,  and  that  where  a  land-owner  asks 
to  remove  a  cloud  from  the  title  to  his  land, 
such  as  a  tax  lienor  other  incumbrance,  jus- 
tice requires  that  he  shall  remove  such  doud 
by  rendering  to  the  holder  thereof  what  is 
due  thereon.  This  rule,  unless  changed  by 
statute,  has  been  constantly  applied  in  cases 
where  it  was  sought  to  relieve  the  complain- 
ant from  an  usurious  contract,  where  the  ef- 
fect of  usury  was  to  forfeit  the  entire  debt 
and  interest,  yet  the  courts  uniformly  hold 
that  as  a  condition  of  relief  the  complainant 
must  tender  the  amount  actually  loaned,  with 
legal  interest  thereon.  If  such  tender  was 
mitde  by  the  complainant,  the  court  would 
relieve  from  the  excess,  but  without  such  of- 
fer it  would  grant  no  relief,  nor  would  it 
compel  a  discovery  whicli  would  lead  to  the 
establishment  of  usury  in  the  contract;  in 
otlier  words,  lead  to  forfeiture.  The  lead- 
ing case  in  this  country  appears  to  be  Rog- 
ers V.  Rathbun,  1  Johns.  Ch.  868,  where  it 
is  said:  "It  is  a  settled  principle  that  be  who 
seeks  equity  must  do  equity,  and,  if  the  bor- 
rower comes  into  this  court  for  relief  against 
his  usurious  contract,  he  must  do  what  is 
right  as  between  the  parties,  by  bringing 
into  court  the  money  actually  advanced, 
with  the  legal  interest,  and  then  the  court 
will  lend  him  its  aid  as  against  the  usurious 
excess.  To  compel  a  discovery  without  such 
offer  would  be  against  the  fundamental  doc- 
trine of  this  court,  which  will  not  force  a 
discovery  that  is  to  lead  to  a  forfeiture. 
Bosanquett  v.  Bashwood,  Talb.  38;  Fitzroy 
y.  Gwillim.  1  Term.  R.  153;  Vlner,  Abr.  tit. 
'Usury,'  815;  Chauncey  ▼.  Tahourden,  2 
Atk.  893;  Earl  of  Suffolk  v.  Green,  1  Atk. 
450."  See,  also,  Tnpper  v.  Powell,  1  Johns. 
Cb.  439;  Morgan  v.  Schermerborn,  1  Paige, 
543. 

In  Eiseman  v.  Gallagher,  24  Neb.  79,  37 
N.  W.  Rep.  941.  this  court  held  that,  where 
the  borrower  goes  into  a  court  of  equity  for 
relief  from  an  usurious  contract,  he  must 
tender  the  amount  of  the  principal  and  law- 
ful interest  thereon.  It  is  true  that  in  this 
state  the  lender  may  recover  the  amount  act- 
ually loaned,  even  where  usury  is  proved, 
the  forfeiture  applying  only  to  the  interest 
and  costs;  but  the  principle  is  the  same  in 
both  cases,  and  they  differ  only  as  to  the  ex- 
tent of  the  forfeiture.  If,  therefore,  a  plain- 
tiff who  lias  been  in  the  exclusive  uninter- 
rupted possession  of  land  for  more  than  10 
years,  and  has  thereby  acquired  a  good  title 
as  against  all  the  world,  still  deems  certain 
taxes  and  tax-deeds  a  cloud  upon  his  title  to 
said  land,  and  seeks  to  remove  the  same,  the 
equity  rule  applies,  and  as  a  matter  of  justice 
he  will  be  required  to  pay  what  is  equitably 
due  thereon.  In  such  case  the  tax  purchaser 
has  paid  the  taxes  due  on  the  land  for  one 
or  more  years,  and  thereby  relieved  it  from 
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that  burden,  and  thus  has  an  equitable 
claim,  aside  from  his  tax  lien  thereon;  and, 
although  he  may  have  slept  upon  his  rights 
so  long  that  he  cannot  enforce  them  against 
the  land,  yet  where  the  land-owner  seeks  to 
have  evidence  of  the  tax  purchase  set  aside 
in  order  that  his  title  upon  the  records  of  the 
county  may  be  clear  and  freed  from  suspi- 
cion of  possible  litigation,  and  thus  become 
more  mercliantable  and  of  greater  value,  the 
court  will  require  him  to  do  justire  by  pay- 
ing  what  is  due  as  a  condition  of  its  interpo- 
sition. Dillon  V.  Merriam.  22  Neb.  151,  84 
N.  W.  Rep.  844.  The  judgment,  therefore, 
that  the  plaintiff  pay  the  lawful  taxes  and 
interest  thereon,  together  with  lawful  ex- 
penses, is  right. 

I  do  not  concur  in  the  part  of  the  opinion, 
however,  which  holds,  in  effect,  that  the 
statute  of  limitations  does  not  apply  to  tax 
liens.  It  is  true  that  the  statute  declares  that 
taxes  shall  be  a  perpetual  lien  upon  real  es- 
tate. By  this,  however,  it  is  not  declared, 
nor  is  it  to  be  inferred,  that  the  lien  of  the 
tax  purchaser  is  perpetual,  or  that  even  the 
remedy  in  favor  of  tlie  state  to  enforce  the 
lien  may  not  be  lost.  Section  179  of  the  act 
"  To  provide  a  system  of  revenue, "  approved 
March  81,  1879.  Article  1,  §  179,  c.  77, 
Comp.  St.,  provides:  "The  owner  of  any 
certificate  orcertiflcates  of  tax-sale  upon  any 
tract  of  land  or  town  lot  shall  be  deemt^l  to 
be  the  assignee  and  owner  of  all  the  liens 
for  taxes  of  the  state,  county,  city,  village, 
township,  district,  and  other  municipal  sub- 
divisions for  which  such  tract  or  lot  was  sold, 
and  may,  instead  of  demanding  a  deed  there- 
for, as  provided  in  this  Hct,  proceed  by  action, 
St  any  time  before  the  expiration  of  Ave 
years  from  the  date  of  such  certificate,  to 
foreclose  the  same,  and  cause  the  tract  or  lot 
to  be  sold  for  tlie'aatisfaction  thereof,  and  of 
all  prior  and  subsequent  taxes  paid  thereon, 
in  all  respects,  as  far  as  practicable,  in  the 
same  manner  and  with  like  effect  a.s  though 
the  same  were  a  mortgnge  executed  to  the 
owner  of  such  certificate  or  certificates  for 
the  amount  named  therein,  together  with 
such  subsequent  and  prior  taxes  paid  there- 
on by  the  (lerson  having  or  owning  the  title 
to  said  land  or  lot  adverse  thereto.  More 
than  one  certificate  on  the  same  property  may 
be  included  in  the  same  action,  but  each  to- 
gether, with  prior  and  subsequent  taxes  paid 
thereon,  shall  be  deemed  and  stated  as  a  sep- 
arate cause  of  action:  provided,  that  no  ac- 
tion to  foreclose  any  such  lien  shall  be  main- 
lined unless  the  owner  of  any  such  certifi- 
cate shall  have  served  notice  on  the  owner 
or  occupant  of  the  land  mentioned  therein 
within  the  time  and  in  the  same  manner  as 
provided  in  section  123."  Section  180  pro- 
vides: "  If  the  owner  of  any  such  certificate 
shall  fail  or  neglect  eitl)er  to  demand  a  deed 
thereon,  or  to  oomraence  an  action  for  the 
foreclosure  of  the  same,  as  provided  in  the 
preceding  sections,  within  five  years  from 
the  date  thereof,  the  same  shall  cea.se  to  be 
valid,  or  of  any  force  whatever,  eitlier   as 


against  the  person  holding  or  owning  the  ti- 
tle adverse  thereto,  and  all  other  persons, 
and  as  against  the  state,  county,  and  all  oth- 
er municipal  subdivisions  thereof." 

The  question  here  presented  was  before 
the  court  in  Helphrey  v.  Redick,21  Neb.  83, 
31  N.  W.  Rep.  256,  and  it  was  held  that  on 
the  facts  stated  in  that  case  the  action  wss 
not  barred.  It  is  evident,  however,  that  if 
the  action  in  that  case  had  not  been  brought 
within  five  years  after  the  cause  had  ac- 
crued it  would  have  been  declared  barred  by 
the  statute  of  limitations.  It  will  be  ob- 
served that  under  the  statute  of  1879  it  is  un- 
necessary to  obtain  a  tax-deed,  but  the  ac- 
tion may  be  brought  directly  on  the  certifi- 
cate of  purchase,  and  a  decree  uf  foreclosure 
be  rendered  thereon ;  but  the  action  must  be 
brought  before  the  expiration  of  five  years 
from  the  date  of  the  certificate.  Under  tlie 
previous  holdings  of  this  court,  the  action 
must  be  brought  within  five  years  from  the 
time  the  title  failed;  in  other  words,  from  the 
time  tlie  deed  had  been  declared  invalid  by 
a  competent  tribunal.  The  change,  there- 
fore, is  significant,  and  was  no  doubt  intend- 
ed to  fix  a  definite  time  within  which  an  ac- 
tion to  foreclose  the  lien  should  be  brought. 
Section  3,  art.  9,  of  the  constitution  provides 
that  the  right  of  redemption  from  sales  of 
real  estate  for  taxes  and  special  assessments 
"shall  exist  in  favor  of  owners  and  persons 
interested  in  such  real  estate  for  a  period  of 
not  less  than  two  years  from  such  sales  there- 
of," and  that  "occupants  shall  in  all  cases 
be  served  with  personal  nqtire  before  the 
time  of  redemption  expires."  The  deed, 
therefore,  must  be  taken  out,  if  at  all,  when 
the  time  to  redeem  expires.  If  the  land  ia 
not  rerleemed,  tlie  purchaser  may  proceed  to 
enforce  bis  lien,  but  the  action  must  be 
brought  within  five  years  from  the  date  of 
the  certificate,  whether  he  demand  a  deed  or 
not.  Section  180  declares  that,  if  the  action 
is  not  broui;ht  in  five  years,  "the  same  [the 
right  to  bring  the  action]  shall  cease  to  be 
valid  or  of  any  force  whatever."  The  right 
to  foreclose  a  tax  lien  is  given  alone  by  stat- 
ute, and  Is  governed  solely  by  it.  The  stat- 
ute, therefore,  limits  the  time  within  which 
the  action  may  be  brought  to  five  years,  and 
this  court  has  no  power  to  extend  the  right 
beyond  that  period. 

it  is  »  well-known  fact  that  many  persons 
who  pay  their  taxes  when  they  become  due 
fail  to  preserve  the  evidence  of  such  pay- 
ment, and  after  the  lapse  of  a  few  years,  if 
the  means  of  enforcing  a  lien  is  maintained 
by  the  courts  without  limit  as  to  time,  would 
in  some  cases,  at  least,  be  liable  to  pay  their 
taxes  a  second  time,  and  with  the  addition 
of  costs  and  interest.  The  legislature  evi- 
dently intended  to  guard  against  this;  hence 
fixed  upon  five  years  as  the  limit  in  which 
to  bring  the  action.  A  party  holding  an  ob- 
ligation in  writing  for  the  unconditional 
pnyment  of  money  is  barred,  unless  an  ac- 
tion is  bniugtit  on  the  same  within  five  years 
from  the  time  it  becomes  due  or  a  payment 
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is  made  thereon,  and  it  Is  but  reasonable 
tliat  the  same  rule  be  applied  to  the  enforce- 
ment of  a  tax  lien  upon  real  estate.  The 
courts,  under  the  peculiar  wording  of  a  for- 
mer statute,  were  compelled  to  hold  that  the 
siction  oould  be  brought  in  Qve  years  from 
the  time  the  title  failed ;  hence  upon  declar- 
ing a  tax-title  invalid,  taxes  for  10,  20,  or 
even  SO  years  could  be  recovered;  bat  that 
remedy  is  now  taken  away,  and  the  act  of 
1879  1m8  taken  its  place. 


DUBLAND  V.  SeIUER. 

(Supreme  Court  of  Nebraaha.    June  18, 1889.) 
Homestead. 

1.  Where  a  homestead  waa  selected  or  severed 
from  the  sepai-ate  property  of  the  husband,  and  at 
the  time  ox  Us  death  he  resided  upon  it  with  bis 
family,  the  title  thereto  vested  in  bis  wife  during 
her  life,  exempt  from  the  payment  of  any  debt  or 
liability  existing  against  either  the  husband  or 
wife  at  the  time  of  the  death  of  the  husband.  »• 
oept  such  as  were  valid  liens  a*  against  the  hus- 
band at  the  time  of  Ms  death. 

%  In  such  case  neither  the  life-estate  vested  In 
the  wife,  nor  the  remainder  vested  in  the  heirs  of 
the  decedent  or  wife,  would  be  liable  for  the  debts 
of  eitlier  the  husband  or  wife  existing  at  the  Ume 
of  the  death  of  the  husband,  and  this  would  be  the 
ease  whether  they  occupied  the  property  as  a 
homestead  or  not,  the  exempt  quality  of  the  prop- 
erty not  depending  upon  such  oocupan<7. 

(SyUubiM  by  the  Court) 

Appeal  from  district  court,  Madison  coun- 
ty; Powers,  Judge. 

White  (£  if  apes  and  If.  C.  Brome,  for  ap- 
pellant.    Wigton  d>  Whitham,  for  appellee. 

Kjeese,  C.  J.  This  was  an  application  by 
the  administrator  of  J.  F.  Woodrnfl  to  the 
district  court  for  license  to  sell  real  estate  for 
the  purpose  of  paying  tbe  debts  tigainst  the 
estate  of  the  owner  at  the  time  of  his  death. 
Tbe  facts,  as  stated  by  appellant  iq  his  brief, 
are  substantially  correct,  and  are  as  follows: 
On  the  11th  day  of  Septemlier,  1884,  appellee 
became  the  wife  of  J.  F.  Woodrnff.  On  Oo- 
tol>er  Ist  Woodruff  purchasud  the  premises 
in  controversy,  to-wit,  lots  10  and  11  in 
block  4,  in  the  town  of  Norfolk  Junction,  in 
Madison  county,  and  with  his  family  moved 
upon  and  occupied  the  premises  in  contro- 
versy, and  was  so  occupying  them  at  the  time 
of  his  death,  October  24tb  of  the  same  year. 
The  property  is  worth  about  $1,000.  At  the 
time  of  his  death  Woodruif  owed  Emma  J. 
Fergnaon,  (the  person  from  whom  be  pur- 
chased tbe  fH-emises,)  9320,  l>eing  an  unpaid 
portion  of  the  purchase  price.  This  debt  was 
evidenced  by  a  promissory  note  signed  by 
Woodruil  and  his  wife,  tlie  appellee  herein. 
On  the  8th  day  of  August,  1885,  appeilaitt, 
Ihirland,  was  appointed  administrator  of 
Woodruff's  estate  by  the  cou  nly  court  of  Mad- 
ison county.  The  claim  of  Emma  J.  Fergu- 
Bon,  evidenced  by  the  note  at)Ove  mentioned, 
was  duly  filed  and  allowed  against  the  estate. 
There  being  no  personal  property  or  other 
real  estate  t>elonging  to  tlie  estate  in  the 
bands  of  thu  administrator  from  tbe  proceeds 
of  which  said  debt  could  be  paid,  on  the  20th 


day  of  September,  1887,  Durland  filed  in  tlie 
office  of  the  clerk  of  the  district  court  of 
Madison  county  a  petition  for  license  to  sell 
the  real  estate  in  controversy,  for  the  pur- 
pose of  paying  tbe  debts  and  the  expenses  of 
administration.  Appellee,  who  was  formerly 
the  wife  of  Woodruff,  answered  on  the  3il  of 
November,  1887,  claiming  that  said  premises 
were  occupied  as  a  homestead  at  tbe  time  of 
WoodmfF's  death,  and  that  since  his  death 
she  had  obtained  a  conveyance  to  herself  of 
said  property  from  the  heirs  at  law  of  Wood- 
ruff, and  asking  that  plaintiff's  petition  be 
dismissed.  Appellant's  reply,  filed  Novem- 
tier  28th,  admitted  the  occupation  by  Wood- 
rnff and  wife  at  the  time  of  his  death,  but 
iilleged  a  subsequent  abandonment  of  tbe 
homestesd  by  appellee;  that  appellee  became, 
after  such  abandonment,  a  non-resident  of 
the  state  of  Nebraska,  and  is  now  a  non-resi- 
dent thereof;  that,  as  to  the  averment  in  ap- 
pellee's answer  asserting  a  sulieeqiient  con- 
veyance from  the  heirs  at  law  of  Woodruff 
to  appiellee,  appellant  had  no  knowledge,  but 
asserting  that  stich  conveyance,  if  made,  was 
upon  tbe  express  condition  and  considera- 
tion that  appellee  would  pay  the  claim  of 
Emma  J.  Ferguson  for  the  unpaid  balance 
of  the  purchase  price  of  the  premises  in  con- 
troversy ;  and  that  the  heirs  at  law  of  Wood- 
ruff are,  and  at  all  times  have  been,  non-resi- 
dents of  Nebraska.  In  addition  to  tbe  facts 
disclosed  by  the  pleadings  it  is  shown  by  the 
evidence  that  the  debt  for  wiiich  he  sought 
to  sell  these  premises  is  for  the  purchase 
money,  ami  the  note  is  signed  by  the  appellee. 
The  heirs  at  law  of  Woodruff  are,  and  at  all 
times  have  t)een.  non-residents  of  Nebraska. 
Appellee,  after  the  death  of  her  husband,  re- 
mained upon  and  occupied  the  premises  in 
controversy  until  June  1,  1885,  when  she 
abandoned  them,  removing  to  the  city  of 
Norfolk,  where  she  resided  until  December 
9,  1885,  when  she  removed  to  Clinton,  Ohio, 
where  she  resided  three  months,  and  was 
then  married  to  her  present  hustnnd.  Seller, 
and  then  removed,  with  her  hust«nd,  to. 
Wichita,  Kan.,  where  she  has  since  continued 
to  reside.  On  the  19th  day  of  March,  1885, 
Mrs.  Seller  conveyed  these  premises  by  war- 
ranty deed  to  G.  W.  Keel.  Upon  these  facts 
the  district  court  found  for  appellee,  and 
from  the  judgment  of  dismissal  the  aduiinia- 
trator  appeals. 

It  is  claimtKl  that  the  real  estate  should  be 
held  liable  for  tbe  payment  of  the  debts  of 
the  estate  of  the  decedent,  and  that  tbe  judg> 
ment  of  the  district  court  should  be  reversed 
on  the  ground  that  the  removal  by  appellee, 
sul>sequent  to  the  death  of  her  husband,  waa 
a  forfeiture  of  ber  title  to  the  premises, — 
that  is,  that  she  abandoned  the  homestead, 
and  the  homestead  character  was  thereby 
lost.  This  calls  for  an  iuterpretution  of  sec- 
tion 17,  c  36,  Comp.  St.,  entitled  "Home- 
steads." The  section  under  consideration  is 
as  follows:  "Sec.  17.  If  the  homestead  was 
selected  from  the  separate  property  of  either 
husband  or  wife  it  vests,  oa.the  deatli^f 
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the  person  from  whose  property  it  was  se- 
lected, in  the  survivor  for  life,  and  after- 
wards in  his  or  lier  heira  forever,  subject  to 
the  power  of  the  decedent  to  dispose  of  the 
same,  except  the  life-estate  of  the  survivor 
by  will.  In  either  case  it  is  not  subject  to 
the  payment  of  any  debt  or  liability  con- 
tractied  by,  or  existing  against,  the  husband 
and  wife,  or  either  of  them,  previous  to  or  at 
the  time  of  the  death  of  such  husband  or 
wife,  except  such  as  exists  or  has  been  cre- 
ated under  the  provisions  of  this  chapter." 
The  liabilities  referred  to  as  being  such  as 
would  subject  the  homestead  to  sale  are 
doubtless  those  mentioned  in  section  8  of  the 
act,  and  which  are  limited  to  mechanics', 
laborers',  or  vendors'  liens  on  the  property. 
There  being  no  vendors'  liens  in  this  state, 
it  is  clear  that  the  property  in  dispute  does 
not  come  within  the  exceptions  named  in  sec- 
tion 3.  It  will  be  seen  that  by  this  section 
it  is  provided  that  the  homestead,  upon  the 
death  of  the  person  from  whose  property  it 
was  selected,  vests  in  the  survivor  for  life, 
and  afterwards  in  his  or  her  heirs  forever. 
There  is  no  limitation  contained  in  the  sec- 
tion which  causes  the  title  so  vested  to  de- 
pend upon  occupancy,  nor  is  there  any  re- 
quirement thHt  the  property  should  retain  its 
homestead  character.  During  the  life  of  the 
owner  of  the  fee  the  exempt  character  of  the 
property  was  made  to  depend  upon  its  occu- 
pation as  a  homestead ;  but  upon  his  or  her 
death  a  new  title  is  created,  which  vests  in 
the  survivor  for  life,  unconditionally,  and  it 
is  expressly  provided  that  the  property  is  not 
subject  to  the  payment  of  any  debts  or  liabil- 
ity contracted  by,  or  existing  against,  the 
husband  and  wife,  or  either  of  them,  previ- 
ous to,  or  at  the  time  of,  such  husband's  or 
wife's  death.  The  propriety  of  this  sweep- 
ing language  in  the  enactment  is  not  for  us 
to  consider.  It  is  snfflcient  to  know  that  it  is 
there.  It  has  been  the  universal  holding  of 
this,  as  well  as  substantially  all  other  courts 
in  the  Union,  that  homestead  laws,  being 
remedial  in  tlieir  character,  should  receive  h 
liberal  construction;  at  least,  that  the  lan- 
guage used  by  the  legislature  should  not  bp 
restricted  by  judicial  interpretation.  See  Tip- 
ton V.  Martin,  (Cal.)  12  Pae.  Rep.  245;  John- 
son v.  Gaylord,  41  Iowa,  362;  Bradshaw  v. 
Hurst,  11  N.  W.  Rep.  672;  Estate  of  Orr,  29 
Cal.  101;  Estate  of  Busse,  85  Cal.  310;  Scbadt 
V.  Heppe,  45  Cal.  4:38;  Graham  v.  Stewart, 
(Cal.)  9  Pac.  Rep.  556.  The  judgment  of 
the  district  court  is  affirmed.  The  other 
Judges  concur. 


De  Witt  e.  Mattison. 
(.Supreme  Court  of  Nebraska.    June  18, 1889.) 

Ihsasitt — Cancellatios  01  DSED. 
In  an  action  bj  the  guardian  of  a  person  alleged 
to  be  insane  to  oancel  a  deed  of  conveyance  of  real 
estate,  the  court  below  found  that  there  was  a 
failure  to  prove  insanity,  and  that  the  conveyance 
was  valid.  Held,  that  the  finding  and  judgment 
were  sustained  by  the  proof. 
(jiyllcUius  by  the  Court.) 


Appeal  from  district  court,  Dixon  county; 
Powers,  Judge. 

W.  E.  9autt,  for  appellant.  Barnes  Bros., 
for  appellee. 

Maxwell,  J.  The  plaintiff  broagbt  an 
action  against  the  defendant  to  set  aside  a 
certain  deed  of  conveyance  of  real  estate 
made  by  one  John  S.  Beardshear  to  the  de- 
fendant. On  the  trial  of  the  cause  the  court 
found  the  issues  in  favor  of  the  defendant, 
and  dismissed  the  action.  The  plaintiff  ap- 
peals. He  alleges  in  his  petition  "that  on 
the  24th  day  of  July,  1886,  and  long  previ- 
ous to  said  date,  John  S.  Beardshear  was  the 
legal  owner  and  in  possession  of  the  follow- 
ing described  premises,  to-wit:  North-east 
quarter  of  north-west  quarter  of  section 
twenty;  east  half  of  south-west  quarter,  and 
north-west  quarter  of  south-west  quarter,  of 
section  seventeen,  except  three  acres  off 
south  side  of  north-west  of  south-west  quar- 
ter of  section  seventeen;  all  of  said  land  be- 
ing located  in  township  thirty-one  of  range 
six  east,  in  Dixon  county.  Neb.  That  on 
the  said  24th  day  of  July,  1886,  and  long 
previous  thereto,  the  said  John  8.  Beard- 
shear was  a  person  of  unsound  mind,  and 
wholly  incompetent  to  transact  business,  and 
that  said  insanity  and  incompetency  to  trans- 
act business  as  aforesaid  still  exists  at  this 
time.  That  on  the  24th  day  of  July,  1886, 
the  said  defendant,  George  Mattison,  well 
knowing  the  condition  of  said  John  S.  Beard- 
shear, and  while  the  said  John  S.  Beard- 
shear was  not  conscious  of  what  he  was 
doing,  and  was  wholly  incapable  of  trans- 
acting any  business  by  reason  of  his  mental 
cond.tion,  all  of  which  was  well  known  to 
said  defendant,  be,  the  said  defendant,  in- 
duced the  said  John  S.  Beardshear  to  execnfee 
to  the  said  defendant  a  deed  of  the  said  real 
estate  hereinbefore  set  out  and  described. 
That  said  conveyance  so  executed  was  for  a 
grossly  inadequate  consideration,  the  said 
defendant  paying  for  said  real  estate,  and  for 
the  crops  at  said  date  growing  and  being 
thereon,  the  sum  of  $770,  and  assuming  the 
payment  of  a  certain  mortgage  for  $300 
against  said  land,  which  mortgage  is  stiU 
unpaid,  and  remains  a  lien  upon  said  real 
estate.  That  said  crops  were  of  a  value  at 
least  $800,  and  the  said  defendant  has  con- 
verted the  same  to  his  own  use,  and  realized 
therefrom  said  sum  of  6300.  That  satd  de- 
fendant has  since  the  execution  of  said  deed 
as  aforesaid  removed  from  said  real  estate 
certain  buildings  and  other  property  of  the 
value  of  $500,  and  converted  the  same  to  his 
own  use.  That  the  use  of  said  real  estate, 
and  the  property  so  converted  by  the  defend- 
ant to  his  own  use,  amounts  to  a  much 
greater  sum  than  that  paid  by  the  said  de- 
fendant as  a  consideration  for  said  real  es- 
tate. That  the  said  real  estate  was,  at  the  time 
of  defendant's  procuring  said  conveyance,  as 
aforesaid,  and  ever  since  has  been,  and  now 
is,  of  a  value  of  more  than  $2,000;  and  that 
d.iid  conveyance  was  procured^  to  be  made. 
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anil  said  property  coa verted,  by  said  defend- 
ant for  the  purpose  of  defrauding  the  said 
John  S.  Beardshear  out  of  the  same;  and 
demand  was  duly  made  for  the  reconveyance 
of  said  preiuises  lo  said  Beardshear.  Tliat  on 
the  6th  day  of  January,  1887,  upon  proceed- 
ings duly  instituted  in  the  county  court  of 
Dixon  county.  Neb.,  tlie  said  John  S.  Beard- 
shear  was  adjudged  to  be  a  person  of  un- 
sound niind,  and  tliereupon,  by  an  order  of 
said  court,  duly  made  on  the  6th  day  of  Jan- 
uary, 1887,  at  Ponca,  Neb.,  this  plaintiff 
was  appointed  the  guardian  of  the  person 
and  estate  of  tlie  said  John  S.  Beardshear, 
and  duly  qualified  as  such  guardian." 

The  answer  consists  of  a  number  of  spe- 
cific denials,  and  particularly  denies  that 
Beardshear  was  insane  wlien  lie  executed  the 
deed  in  question.  The  testimony  shows  that 
Beardshear  has  resided  in  Dixon  county  for 
many  years,  and  has  a  number  of  relatives 
in  that  county;  that  he  was  a  capable  me- 
chanic, and  for  muny  years  prior  to  the 
autumn  of  1885  had  followed  the  business  of 
a  carpenter  and  millwright  during  tlie  sum- 
mer seasons,  and  carried  on  a  blaclcsraith 
sliop  on  bis  farm  during  each  winter.  So 
far  as  we  can  judge  by  the  testimony,  be 
seemed  to  give  general  satisfaction  to  his 
employers  in  any  business  he  engaged  In. 
He  was  married  many  years  ago,— the  ex- 
act date  does  not  appear, — and  had  a  num- 
ber of  children,  but  the  number  and  respect- 
ive ages  are  not  stated.  There  is  some  testi- 
mony tending  to  show  that  his  married  life 
was  not  entirely  harmonious,  and  that  some 
three  years  ago  he.  with  a  brother-in-law, 
bad  consulted  an  attorney  in  regard  to  a  di- 
vorce. The  cause  of  disagreement,  however, 
could  not  have  been  very  serious,  if  indeed 
it  was  more  than  the  meddling  of  busybodies, 
as  no  action  for  divorce  was  instituted. 
iSorae  of  Ills  relatives  who  testify  in  the  case 
cast  reflections  upon  the  conduct  of  the  wife, 
who  is  now  dead,  that  seem  to  be  uncalled 
for,  and  should  have  been  omitted.  If  their 
own  theory  of  the  case  is  true  it  is  probable 
that  tite  wife  had  some  diiSculties  to  contend 
with  and  perhaps  overcome,  as  well  as  the 
husband;  and  imputations  upon  her  conduct, 
now  that  she  cannot  be  heard,  seem  out  of 
place,  the  only  controversy  being  the  mental 
condition  of  Beardshear  at  the  time  he  exe- 
cuted the  conveyance  sought  to  be  set  aside. 

In  the  autumn  of  1885.  Beardshear  and  a 
brother  named  George  went  to  tlie  Black 
Hills.  The  former  returned  home  in  Janu- 
ary or  February,  1886,  and  went  on  to  Ohio 
to  purclia.se  the  necessary  machinery  for  a 
saw-mill  which  they  were  about  to  erect  in 
the  Blacli  Hills.  At  that  time  both  he  and 
bis  wife  cunveraed  freely  about  selling  the 
farm  and  removing  to  tlie  neighborhood  of 
the  mill.  The  desire  seems  to  have  been  to 
sell  for  cash,  and  not  on  credit,  or  for  notes 
or  other  obligations.  Beardshear  spoke  to 
the  defendant  about  purchasing  the  farm, 
and  he  seems  to  have  offered  91,100  for  it. 
Xutbing  was  done,  however,  in  relation  tv 


the  sale,  and  Beardshear,  after  obtaining  the 
machinery  for  the  mill,  returned  to  the  Black 
Hills,  and,  with  the  other  persons  interested 
therein,  erected  the  mill  spoken  of.  A  quan- 
tity of  lumber  seems  to  have  been  sawed 
there,  but  the  sale  of  lumber  was  slow,  and 
some  time  early  in  June,  1886,  Beardshear 
sold  out  his  interest  in  the  mill  to  his  part- 
ners, and  returned  home.  A  few  days  be- 
fore bis  return  his  wife  died  and  was  buried. 
There  is  some  testimony,  also,  tending  to 
show  that  a  daughter  had  married  a  man 
who,  it  was  claimed,  was  somewhat  addicted 
to  the  use  of  intoxicating  liquors,  and  that 
on  that  account  Beardshear  was  opposed  to 
the  marriage.  It  also  appears  that  there  was 
a  mortgage  on  his  farm  for  ^00;  that  his 
wife  had  borrowed  950  from  the  defendant, 
and  had  contracted  a  small  debt  at  one  of  the 
stores,  and  that  there  was  a  doctor's  bill  of 
more  than  $20.  These  troubles  seem  to  have 
preyed  upon  Beardshear's  mind,  and  made 
him  anxious  to  sell  the  farm  and  pay  his 
debts.  He  evidently  was  in  a  condition  of 
mind  to  make  a  foolish  bargain,  but  the  proof 
clearly  shows  that  he  was  not  insane,  but 
capable  of  making  a  contract  This  fact  is 
clearly  shown  by  the  clear  weight  of  testi- 
mony of  the  witnesses  for  the  plaintiff,  and 
it  seems  that  it  was  scarcely  necessary  to  have 
called  witnesses  for  the  defendant.  This 
was  done,  no  doubt,  as  a  precaution,  and  to 
show  that  the  sale  in  all  respects  was  con- 
ducted fairly,  and  without  resort  to  under- 
hand means.  During  the  winter  of  1886  and. 
1886,  Beardshear  had  tried  to  sell  the  land  in 
question  for  $1,500.  A  number  of  persons 
seem  to  have  been  willing  to  pay  that  sum 
for  it,  but  not  in  money.  There  was  a  life- 
lease  on  a  small  part  of  the  land  in  favor  of 
Beardsbear's  mother-in-law,  which  seems  to 
have  been  valued  at  $200,  and  which  the  de- 
fendant purchased  subject  to,  but  whether 
this  was  considered  in  connection  with  the 
other  proposals  does  not  appear.  It  evident- 
ly was  well  known  to  some  of  the  relations 
of  Beardshear  before  he  made  the  sale  that  he 
was  anxious  to  sell  the  farm,  and  the  pro- 
posals which  had  been  made  for  the  purchase 
of  the  same,  as  well  as  the  price  that  be  was 
asking  for  it.  The  crops  during  that  year 
are  shown  to  have  been  light,  and  of  but  lit- 
tle value.  Taking  the  entire  testimony  as  to 
the  value  of  the  land,  and,  while  the  price 
paid  was  low,  it  was  not  so  disproportionate 
to  the  true  value  as  to  invoke  the  aid  of  a' 
court  of  equity  for  relief.  It  will  be  observed 
that  there  Is  no  charge  in  the  petition  that 
the  defendant  resorted  to  deception  or  other 
improper  means  to  obtain  the  land;  the  right 
to  relief  being  based  solely  on  the  inability  of 
Beardshear  to  make  the  conveyance.  There 
is  no  offer  to  return  the  consideration  paid, 
or  any  part  thereof.  If,  therefore,  the  proof 
fails  to  establish  such  incapacity,  then  the 
plaintiff  must  fail  in  the  action.  The  pro- 
ceedings in  the  county  court  appointing  a 
guardian  cannot  be  considered  in  the  case,  as 
they  took  place  long  subsequent  to  the  execa- 
■.gitizcdby>^UUVlC 
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tion  of  the  deed  in  question.  Beardshear 
seems  to  be  a  man  easily  influenced  by 
stronger  minds,  and  may,  from  laick  of  mo- 
tive, from  lack  of  employment,  or  other  cause, 
have  become  incapable  of  transacting  busi- 
ness; but  that  question  is  not  before  the 
court.  The  costs  in  tiie  case  are  taxed  at 
S241.S3.  The  record  contains  but  232  pages 
of  testimony,  and  leas  than  900  pages  in  all, 
and  It  is  difficult  to  perceive  in  what  legiti. 
mate  manner  such  a  bill  of  costs  could  have 
been  incurre«1.  The  remedy,  however,  Is  by 
a  motion  to  retax.  It  is  probable,  too,  that 
ttie  ends  of  justice  would  be  subserved  by  re- 
quiring each  party  to  pay  his  own  costs,  and 
it  Is  80  ordered.  In  other  respects  the  Judg- 
ment of  the  court  below  is  right,  and  i8  af- 
firmed.   The  other  judges  concur. 


Dawbon  et  al.  v.  Dawsoi*. 

(Supreme  Court  of  Nebrasha.    June  18, 1889.) 

Dbpositiqns. 

1.  To  entitle  a  deposition  to  be  read  In  evidence 
the  certificate  must  show  that  the  deposition  was 
taken  at  the  plaoe,  room,  or  offloa  named  in  the  no- 
tice, and  the  certificate  or  deposition  on  its  face 
must  show  Uiat  the  taking  of  the  deposition  was 
commenced  on  the  day  named  in  the  notice. 

2.  Where  a  motion  to  suppress  a  deposition  has 
been  errooeously  overruled  in  order  to  make  such 
error  availablei,  the  party  asiunst  whom  such  rul- 
ing is  made  must,  when  such  deposition  is  offered 
In  evidence,  object  thereto,  and  save  Ills  exception. 

8.  The  evidence  examined  and  held  to  sustain 
(he  jodgment. 
{Syllabua  by  the  Court.) 

Error  to  district  court,  Johnson  county; 
Bkoadt,  Judge. 

S.  P.  Davidson,  for  plaintiffs  in  error.  A. 
If.  Appelget,  for  defendant  in  error. 

Cobb,  J.  This  wan  an  action  in  the  nat- 
ure of  ejectment,  tried  in  the  district  court 
of  Johnson  county.  The  plaintiff  by  his  pe- 
tition alleges  that  he  has  a  legal  estate  in, 
and  is  entitled  to,  the  immediate  possession 
^  the  N.  W.  \  of  the  8.  W.  J  of  section  24, 
township  5  K.,  range  9  E.,  and  that  ever 
since  August  9,  1882,  the  defendants  have 
been  In  possession  of  said  land,  and  still  keep 
the  plaintiff  from  thelawful  possession  there- 
of. The  defendants,  by  their  answer,  allege 
that  at  the  commencement  of  this  suit  tliey 
were,  and  for  more  than  six  years  had  been, 
in  the  possession  of  their  own  bam  or  stables, 
and  their  own  corrals,  erected  on  not  to  ex- 
ceed two  acres  of  said  lands,  and  also  of  three 
rooms  of  the  dwelling-boose  thereon,  and  at 
tlte  commencement  of  this  suit  they,  or  either 
of  them,  were  not  in  the  possession  of  any 
portion  of  the  balance  of  said  land ;  that  said 
stables,  lots,  and  corrals  were  placed  on  said 
portions '  of  said  land,  and  these  defendants 
took  possession  of  the  portions  of  said  dwell- 
ing-house, under  an  agreement  with  Eleunor 
J.  McPadden  (then  £.  J.  Dawson,  who  held 
the  title  to  the  land  at  the  date  of  tiie  agree- 
ment) that  If  defendants  would  place  said 
improvements  upon  the  land,  and  take  good 
care  of  the  premises,  and  also  by  reason  of 


the  land  having  t>een  bought  with  the  pro- 
ceeds of  property  in  which  these  defend- 
ants owned  a  large  interest,  she  would  deed 
the  land  to  defendants,  or  to  one  of  them, 
when  they  became  of  age;  that  the  plaintiff 
knew  of  such  agreement  when  he  procured 
Eleanor  J.  McFadden  to  deed  the  land  to  him; 
that  the  defendants  have  kept  and  performed 
the  agreement  on  their  pari;  that  both  de- 
fendants were  of  age  and  upwards  at  the 
commencement  of  this  suit,  and  were  enti- 
tled to  a  conveyance  of  said  renl  estate  In  por- 
suance  of  said  agreement.  The  defendants 
deny  that  at  tlie  commencement  of  this  suit 
they  were  in  the  possession  of  any  oMier  por- 
tion of  the  land  mentioned,  and  deny  every 
other  allegation  of  the  plaintiff  not  specifically 
admitted.  The  plaintiff,  by  his  replication, 
denied  all  new  matter  se^  up  by  the  defend- 
ants, that  they  had  been  in  possession  in  the 
manner  set  forth  in  Uieir  answer,  or  under 
any  agreement  of  sale  of  Eleanor  J.  McFad- 
den, or  that  of  any  other  person.  There  was 
atrial  to  the  court,  a  jury  being  waived,  witli 
a  finding  and  judgment  for  tiie  plaintiff. 

The  defendants  bring  the  cause  to  this 
court  on  error:  (1)  Tiiat  the  district  court 
'erred  in  overruling  the  motion  to  suppress  the 
deposition  of  Eleanor  J.  McFadden.  Notice 
was  served  on  the  attorney  for  the  plaintiffs 
in  error  that  the  plaintiff  below  would  take 
tbe  deposition  of  the  deponent,  to  be  used  in 
evidence  on  the  trial,  at  the  oflkse  of  S.  F. 
Lazier,  James  street.  South  Hamilton,  On- 
tario, Canada,  on  Thursday,  November  10, 
1887.  On  the  trial  defendants  moved  to 
strike  out  and  suppress  the  deposition  for  the 
reason  that  it  appears  on  the  face  of  the  offi- 
cer's certificate  that  on  the  10th  November, 
1887,  at  9  A.  u.,  tlie  notary  adjourned  tbe 
taking  of  testimony  to  the  lltb  of  November 
following,  at  8  p.  M.,  at  which  time  the  dep- 
osition was  taken.  It  does  not  appear  that 
defendants,  or  any  person  on  tbeir  behalf, 
were  present  at  the  time,  bat  it  does  appear 
that  the  deposition  was  taken  before  Stephen 
Franklin  Lazier,  of  the  city  of  Hamilton,  in 
the  county  of  Wentworth,  and  province  of 
Ontario,  a  notary  public  of  royal  authority. 
apfK>inted  within  and  for  said  province,  and 
that  it  was  taken  at  the  city  of  Hamilton,  in 
said  county,  "pursuant  to  the  annexed  no- 
tice;" but  it  does  not  state  that  it  was  taken 
at  the  office  of  8.  F.  Lazier,  at  at  James  street, 
or  at  South  Hamilton,  Ontario,  Cana>la,  or 
at  any  specified  place.  It  does  state  that  it 
was  taken  on  the  10th  of  November,  1887, 
but  shows  on  its  face  that  the  only  thing  done 
on  that  day  was  to  adjourn  to  the  11th,  at  S 
p.  M.  It  is  an  inflexible  rule  that  juridical  dep- 
ositions shall  be  commenced,  and  some  prog^ 
ress  made  under  the  notice  for  taking  them, 
before  adjourning  to  a  future  day;  also  that 
the  deposition  shall  be  taken  at  the  plaee,  i,  e., 
the  oltice  or  room  by  the  name  or  number  of 
that  of  the  notice,  of  the  city  or  town  in  tlie 
notice  specified.  It  was  error,  then,  to  have 
overruled  the  motion  to  suppress  the  deposi- 
tion on  l)oth  or  either  of  the  grounds  stated. 
■gitizcd  by  ^ 
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It  has  usually  been  held  that  in  order  to  sup- 
press such  deposition,  on  accoant  of  irregu- 
larity la  taking  It,  a  motion  for  that  purpose 
must  be  made  before  the  trial  is  entered  upon. 
In  t)ie  case  at  bar  a  diminution  of  the  rec- 
ord was  suggested,  and  a  certificate  filed  for 
the  purpose  of  showing  by  the  minutes  of  the 
trial  jndge  ttiat  the  motion  to  suppress  the 
deposition  was  not  made  until  after  tlie  trial 
Wiis  entered  upon.  The  certificate,  Itowever, 
fails  to  show  it.  The  judge's  minutes,  as 
shown  in  the  certificate,  were  in  the  follow- 
ing order: 

"November  29.  Jury  waiyed  by  consent. 
December  21.  Trial  to  Court. 

"  "    Motion  to  suppress  depo- 

sition overruled.   Defts. 
except. 
"  22.  Continued." 

Without  noting  the  fact  that  the  presenta- 
tion or  filing  of  the  motion  to  suppress  is 
not  contained  in  the  judge's  minntes,  it  will 
be  observed  that  the  noting  down  of  "trial 
tu  court,"  and  "motion  to  suppress  deposition 
overruled,"  in  the  order  stated,  without  a 
certain  indication  of  which  first  occurred,  in 
point  of  fact  is  not  suiBcient  to  establish 
precedence,  in  order  of  time,  in  one  against 
tiM  other,  which  otight,  in  good  practice,  to 
have  taken  precedence;  but  where  the  facts 
are  noted  as  of  the  same  date,  as  in  this  in- 
stance, that  which  sliould  have  been  first 
moved  will  be  construed  to  have  been  done 
first  in  point  of  fact.  But  it  appears  from 
the  bill  of  exceptions  that  upon  tlie  offering 
of  the- deposition  in  evidence  the  defendants 
made  no  objection  to  it  as  a  whole,  but  made 
specific  objectJous  to  certain  portions  of  it, 
soraeof  which  were  overruled  and  others  were 
sustained.  In  the  case  of  Starring  v.  Mason, 
4  Neb.  367,  cited  by  counsel  for  defendants 
in  error,  a  deposition  was  taken  by  the  clerk 
of  the  district  oonrt  of  Arapahoe  county, 
Golo..  who  had  no  judicial  authority  to  take 
it.  On  the  trial  the  plaintiff  moved  to  sup- 
press it,  which  was  overruled,  and,  which 
being  snbseqtiently  assigned  as  error  to  the 
snpreme  court,  the  motion  was  there  over- 
ruled. Lake,  C.  Jm  said:  "But.  notwith- 
standing this  eiTor  of  the  court  in  refusing 
to  suppress  the  deposition,  in  order  to  have 
made  it  available  to  the  defendant  he  should 
have  objected  to  its  l)eing  read  to  the  jury  on 
the  trial,  and  taken  hisexuefition  if  tiie  court 
mied  against  him;"  citing  Frost  v.  Goddard, 
25  Me.  414.  This  point,  therefore,  can  avail 
the  plaintiffs  in  error  notliing. 

2.  The  only  other  point  argued  is  that  the 
finding  of  the  court  is  contrary  to  the  evi- 
dence. It  appears  from  the  bill  of  excep- 
tions that  in  1^78  the  plaintiff  purchased  the 
quarter  section  of  land,  including  the  40 
acres  in  controversy,  from  the  Maine  Hntual 
Life  Insurance  Compnny,  tiding  the  deed  in 
the  name  of  his  daugliter,  then  Eleanor  J. 
Dawson,  who,  being  in  New  York,  came  out 
to  Nebraska  sliortly  before  receiving  the 
deed,  bringing  the  defendant  William  J. 
Dawson  with  her.    She  received  the  deed, 


securing  a  portion  of  the  purchase  mon^  by 
mortgage  on  tlie  land,  and  soon  afterwards 
returned  to  New  Vork.  In  1880  the  mort- 
gage was  paid  off  and  discharged.  She  stated 
in  the  deposition  that  all  she  did  in  respect  to 
the  land  was  for  the  plaintiff;  that  she  paid 
for  the  same  with  money  which  she  had  re- 
ceived as  the  proceeds  of  his  property,  which 
she  bad  sold;  that  she  never  lived  on  the 
land,  or  received  any  rent  or  interest  of  any 
kind  from  it,  but  that  the  plaintiff  lived  on 
it  continuously  from  about  the  time  of  its 
purchase  forward;  that  afterwards,  at  his  re- 
quest, she  conveyed  it  to  him;  that  the  wife 
of  plaintiff — mother  of  defendants — went  out 
t"  Nebraska  in  the  year  1879  to  live  with 
plaintiff;  that  witness  saw  them  all  living 
with  the  plaintiff  on  the  land  in  question  in 
the  month  of  October.  1880;  that  the  wife 
and  mother  died  on  the  place  in  the  year 
1882,  at  which  time  the  deponent  last  visit- 
ed the  family,  and  when  tliey  were  all  living 
comfortably  on  the  land  together.  There 
was  evidence  on  the  part  of  defendants  tend- 
ing to  prove  that  before  either  of  them  left 
New  York  to  come  to  Nebraska,  as  well  aa 
on  their  arrival,  and  at  subsequent  times, 
the  sister,  Eleanor,  told  them  that  if  they 
would  come  out,  and,  when  thax,  if  they 
would  work,  cultivate,  and  improve  the  land, 
they  should  have  it  for  their  own,  and  a  title 
to  it,  on  coming  of  age;  and  there  is  evidence 
by  other  disinterested  witnesses  of  such  ex- 
pressions and  statements  by  Eleanor  on  the 
two  occasions  of  her  visiting  this  property, 
in  reference  to  it  and  to  her  two  brothers. 
These  statements  are  denied  by  her  in  the 
d^osition,  and  did  not  seem  of  sufficient 
credibility  and  weight  to  convince  the  trial 
oonrt  of  the  merits  of  the  defendants'  claim. 
In  a  purview  of  the  case  I  deem  it  not  im- 
proper to  refer  to  another  transaction  between 
the  defendants  and  their  sister.  In  1880,  she 
purchased  another  tract,  one-qnarter  of  sec- 
tion 25,  adjoining,  from  the  same  insurance 
company,  taking  the  title  In  her  own  name, 
hilt  stating  to  the  agent  from  whom  she 
bought  it  tliat  she  was  buying  it  for  her  two 
brotliers,  the  defendants,  and  that,  if  they 
would  prove  to  be  good  boys,  and  work  and 
improve  the  land,  it  was  to  be  theirs  on  their 
arriving  of  age.  Some  years  afterwards, 
they  brought  an  action  against  her  in  the  dis- 
trict court  of  Johnson  county  for  liie  speclBo 
performance  of  her  gift  to  them  of  the  land. 
The  case  was  brought  to  this  court,  and  a  de- 
cree was  entered  in  their  favor,  confirming 
the  title  to  them.  See  22  Neb.  131. 34  N.  W. 
Rep.  388.  In  that  case  no  claim  was  set  up 
by  the  present  deftadants  to  any  land  other 
than  the  quarter  section  involved,  and  not  to 
the  land  in  this  suit.  While  much  of  the  de- 
fendants' evidence  in  this  case  is  but  a  repro- 
duction of  that  of  the  former  one,  which 
served  its  purpose,  and.  I  think,  spent  its 
entire  foixe  upon  the  property  then  in  litiga- 
tion, it  does  not  borrow  from  age  and  use  an 
accelerating  influence.  It  is  true,  there  is 
other  testimony  as  to  work  and  labor  by  them 
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in  the  construction  of  pens  and  corrals  on  the 
land,  but  I  think  it  falls  short  of  establishing 
title  to  the  land  itself.  The  judgment  of  the 
district  court  is  therefore  affiimed.  The  other 
judges  concur. 


Callender  at  al.  «.  Hobneb. 
(Supreme  Cvwrt  of  NOmuka.    June  18, 1888.) 

ATTACHMBMT— HUBBiLNS  AND  WlFB. 

1.  In  an  action  by  attachment  agrainat  a  husband 
the  wife  brought  an  aotioD  of  replevin,  and  reoov- 
ered  possession  of  the  goods  and  a  judgment  in  the 
court  below.  It  appeared  that  the  parties  had  for- 
merly lived  in  Iowa,  and  were  possessed  of  a  valu- 
able farm  and  considerable  personal  property ;  that 
there  was  a  first  mortgage  on  the  farm  of  from 
(8,000  to  19,000;  also  a  second  mortgage  for  more 
than  13,000;  and  chattel  mortgages  to  the  latter 
party  on  the  personal  property.  The  land  was  sold 
nnder  the  first  mortgage,  and  redeemed  by  the 
second  mortgagee,  who  thereupon  foreclosed  bis 
chattel  mortg^es,  and  purchased  the  property, 
And,  after  satisfying  his  own  claim,  delivered  the 
eurplns  to  the  wife.  Held,  no  fraud  being  charged 
or  proved  in  the  premises,  that  the  wife  took  a 
good  title  as  against  creditors  of  the  husband. 

2.  The  fact  that  the  husband  lists  his  wife's 
property  for  assessment  in  his  own  name,  or  even 
pays  the  taxes  thereon,  is  not  conolusive  that  he 
Is  the  owner  of  the  property. 

(Syllabue  by  the  Court.) 

Error  to  district  court,  Boone  county; 
Tiffany,  Judge. 

Robertson  &  Campbell  and  C.  L.  Harris, 
for  plaintiffs  in  error.  James  8.  Armstrong, 
George  W.  Jirown,  and  Harwood,  Amet  it 
Kelly,  for  defendant  in  error. 

Maxwell,  J.  This  is  an  action  of  re- 
plevin, brought  by  the  defendant  in  error 
against  the  plaintiffs  in  error  to  recover  the 
possession  of  certain  personal  property,  levied 
upon  as  the  property  of  Robert  Horner  under 
a  writ  of  attachment  by  Calleuder,  as  con- 
st-able, in  an  action  wherein  the  McCorniick 
Harvesting  Machine  Company  was  plaintiff 
and  Robert  Horner  defendant.  On  the  trial 
of  the  cause  the  jury  was  waived,  and  the 
cause  tried  to  court,  which  found  the  right 
of  property  and  right  of  possession  in  the  de- 
fendant in  error,  and  rendered  judgment  ac- 
cordingly. The  testimony  shows  tiiat  the 
defendant  in  error  is  the  wife  of  Robert 
Horner;  that  the  note  on  which  the  attach- 
ment proceedings  are  based  is  for  the  sum  of 
4^195,  due  in  one  year  from  date,  and  is  diited 
October  1,  1884.  The  testimony  also  shows 
that  Robert  Horner  formerly  resided  in  Clin- 
ton county,  Iowa,  where  he  was  the  owner  of 
280  acres  of  land;  that  there  was  a  mortgage 
on  this  land  to  one  Briggs  for  a  very  large 
amount;  that  Horner  was  also  indebted  to 
one  Coan  for  a  sum  in  excess  of  $2,000;  that 
part  of  this  sum  was  secured  by  a  neighbor 
of  Horner  as  indotser.  but  whether  this 
neighbor  was  possessed  of  property  or  not 
does  not  appear,  nor  is  it  material;  that 
Horner  and  wife,  to  secure  the  amount  due 
Coan,  executed  a  second  mortgage  on  the 
land  to  him,  and  also  a  chattel  mortgage  on 
all  their  personal  property;  that  in  the  year 
1882  Briggs  foreclosed  his  mortgage  on  tlie 


land,  the  amount  due  thereon  being  between 
»8,000  and  89,000  and  the  land  was  sold 
under  the  foreclosure;  that,  before  the  ex- 
piration of  the  year  in  which  parties  inter- 
ested might  redeem,  Coan  redeemed  the  land 
from  the  Briggs  foreclosure;  that  he  there- 
upon foreclosed  his  chattel  mortgages,  and 
aU  tlie  personnl  property  mortgaged  seems  to 
liave  been  sold  under  this  foreclosure,  but 
the  testimony  on  this  point  is  not  very  clear. 
Coan,  however,  after  satisfying  his  own 
claim  in  full,  turned  over  the  remainder  of 
the  property  to  tlie  wife,  defendant  in  error. 
On  tliis  point  she  testifies  on  cross-examina- 
tion: "I  got  it  [the  property  in  question] 
from  W.  i\  Coan.  Qtiestioti.  State  where 
Coan  got  it,  if  you  know.  Anstoer.  Wlien 
our  place  ran  beliind,  and  was  in  debt,  Mr. 
Coan  told  me  he  would. save  me  a  divide  of 
the  property.  Mr.  Coaii  took  a  mortgage  on 
the  property,  and  got  it.  Q.  How  did  jou 
get  the  property  from  CoanV  A.  Well,  his 
sons  came  out,  and  were  there  on  the  day  of 
sale,  and  allowed  me  so  much  for  my  share. 
Q.  What,  if  anythinir,  did  you  pay  Coan  for 
this  property?  A.  That  was  my  divide  of 
my  husband's  property.  Q.  Did  you  pay  any 
money  to  Mr.  Coan  for  this  property?  A. 
No,  sir.  Q.  Did  you  give  him  any  other  con- 
sideration for  it?  A.  Yes,  sir ;  be  had  a  hoU 
of  our  property.  (J.  On  what  property  was 
the  mortgage  you  speak  of  to  Mr.  Coan?  A. 
On  land,  horses,  and  cows,  and  machinery; 
everything,  only  house  furniture.  Q.  Was 
this  property  all  covered  by  one  mortgage? 
A.  Yes,  sir;  all  but  six  head  of  horses.  Q. 
Did  you  sign  all  of  these  mortgages?  A. 
Yes,  sir.  Q.  When  you  speak  of  yonr  divide 
in  the  property,  Mrs.  Horner,  what  do  you 
mean?  State  fully.  A.  Share  of  my  hus- 
band's property.  Q.  Then  prior  to  Coan's 
foreclosure  your  husband  owned  this  prop- 
erty, did  he  not?  A.  Yes,  sir.  Redirect. 
Q.  All  of  this  property  was  mortgaged  to 
Mr.  Coan?  A.  Yes,  sir.  Q.  The  mortgage 
was  foreclosed  by  Mr.  Coan,  was  it  not?  A. 
Yes,  sir.  Q.  The  property  was  sold  and 
boughtinbyMr.  Coan,  wasitnot?  il.  Yes, 
sir.  Q.  After  the  property  mentioned  in 
this  complaint  was  sold  on  chattel  mortgage 
and  purchased  by  Mr.  Coan,  wliat  became  of 
it?    ..4.  He  gave  me  it  for  my  divide." 

The  examination  fails  to  make  clear  what 
was  meaiit  by  the  "divide"  she  speaks  of. 
We  are  left  to  infer,  however,  that  the  land 
mortgaged  was  the  homestead,  and  that  by 
surrendering  that  she  was  promised  the  sur- 
plus after  paying  the  mortgage  debts,  or  per- 
ha{)8  Mr.  Coan  may  have  turned  over  the  sur- 
plus to  her  as  the  equitable  owner,  after  pay- 
ing his  claim.  Mr.  Coan's  testimony  was 
not  taken.  No  fraud  is  charged  against  him, 
or  against  the  defendant  in  error,  in  that 
transaction,  and  we  cannot  Infer  it.  The  pre- 
sumption is  that  she  obtained  the  property 
honestly,  and  there  must  be  some  proof  of- 
fered to  overcome  tliis  presumption  to  au- 
thorize a  court  to  declare  the  transaction 
fraudulent.  So  far  as  the  testimony  shows. 
Digitized  by^OOQlC 
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the  property  had  been  transferred  to  Coan  to 
pay  the  Jebts  of  the  husband,  and  the  return 
of  a  part  of  the  property  to  the  wife  was 
either  in  consideration  of  the  surrender  of 
some  right,  as  lliat  of  homestead,  or  from  a 
sense  ot  Justice  on  the  part  of  Coan.  In  ad- 
dition to  tliis,  most  of  these  transactions 
seem  to  have  tal^en  place  before  the  debt  to 
McCormick  had  been  incurred. 

One  of  the  principal  points  relied  upon  by 
the  plaintiffs  in  error  is  the  fact  that  for  a 
year  or  two  before  the  bringing  of  the  at- 
tachment suit  Robert  Horner  bad  listed  the 
property  tu  the  assessor  in  his  -own  name. 
This,  however,  is  a  mere  circumstance,  and 
by  no  means  shows  that  be  is  the  owner  of 
the  property.  Tiie  husband  may  have  been, 
and  probably  was,  in  the  habit  of  transacting 
business  for  his  wife,  and  paying  the  taxes 
on  her  property,  and,  instead  of  listing  the 
property  in  her  name,  had  caused  the  same 
to  be  listed  in  his  own.  Tliis  testimony,  in 
connection  with  other  facts,  might  be  suflS- 
-cient  to  show  that  he  was  the  owner,  but, 
standing  alone,  is  not.  Upon  tlie  whole  case 
it  is  apparent  that  the  judgment  is  sustained 
by  tlie  clear  weight  of  evidence,  and  it  ia  af- 
firmed.   The  other  judges  concur. 


Gaixbmder  at  at.  e.  Hobmer. 

(Supreme  Court  of  Nebraska.    June  18,  1889.) 

AtTACHMBNT— PjLBENT  AND  CHILD— HcSBAyS  XND 
WlTB. 

A  wife  and  mother  made  a  gift  of  a  valuable 
borse  to  her  son,  then  about  81  yean  of  age.  This 
property  was  afterwards  attached  for  the  debts  of 
the  father.  The  son  thereupon  brought  an  action 
of  replevin  and  recovered  the  possession  of  the 
borse,  and  on  trial  the  mother  testified  that  she 
paid  tMO  for  the  horse,  "besides  the  debt  he  owed 
us, "  and  that  she  "  worked  hard  for  It  fthe  price  of 
tbe  horse.]  I  sold  potatoes  and  everytning  I  could 
sell  off  the  place,  "—which  testimony  was  not  ex- 
plained, and  was  undenied.  Held,  that  a  Judg- 
ment in  favor  of  the  son  was  supported  by  the 
weight  of  evidence,  and  would  not  oe  set  aside. 

(SyUainti  by  the  Court.  I 

Error  to  district  court,  Boone  counfy ;  Tnr- 
TAHY,  Judge. 

Jioberbmn  <t  Campbell,  and  C.  L.  Harris, 
for  plaintiffs  in  error.  James  B.  Armstrong, 
ifeorge  W.  Bruijm,  and  Hartoood,  Ames  & 
KtUy,  for  defendant  in  error. 

Maxwxll,  J.  The  McCormidc  Harvest- 
ing Machine  Company  brought  an  action  by 
Attachment  against  Robert  Horner,  and 
caused  the  writ  to  be  placed  in  Callender's 
bands,  who,  as  constable,  levied  said  writ  on 
"one  dapple-gray  stallion,  (Norman,)  six 
years  old;  weight,  sixteen  hundred  pounds." 
William  Homer  thereupon  brought  an  action 
of  replevin,  and  obtained  possession  of  the 
property,  and  on  the  trial  a  jury  was  waived, 
the  cause  tried  to  the  couit,  and  judgment 
rendered  in  favor  of  Horner.  The  testimony 
'  shows  that  the  defendant  in  error  is  a  sun  of 
Robert  Horner  and  Mary  J.  Horner,  and 
that  about  the  time  of  bringing  this  action 
be  was  22  yeai-s  of  age.     The  testimony  also 


shows  that  he  received  tbe  horse  as  a  present 
from  bis  mother.  The  mother  testifies  that 
the  son  had  been  tbe  owner  of  two  colts 
which  had  been  sold  on  the  father's  account. 
On  cruds-examination,  she  testifies:  ,"QueS' 
tion.  These  colts  were  sold  on  tbe  Coan  chat* 
tel  mortgage,  were  they  not?  Ansioer.  Yes, 
sir;  they  were  sold  the  same  day,  but  not  un« 
der  the  mortgage.  Q.  Where  did  you  get 
this  stallion  ?  A.  I  got  him  of  Mr.  Rogen, 
after  the  chattel  mortgage  sale.  Q.  How 
long  after  the  foreclosure  of  the  Coan  chattel 
mortgage  did  you  buy  him?  A.  About  two 
weeks.  Q.  Had  you  got  the  personal  prop- 
erty from  Mr.  Coan  at  this  time?  A.  Ko, 
sir.  Q.  How  much  did  you  pay  Rogen  for 
the  horse?  A.  I  cannot  exactly  tell;  Rogen 
was  owing  us  some;  I  guess  I  gave  him  about 
$400  besides  the  debt  he  owed  us.  Q.  How 
long  had  he  owed  you  folks  this  claim  before 
you  bought  the  horse?  A.  Not  a  great  length 
of  time;  I  cannot  exactly  say.  Q.  Would  it 
be  a  year  or  more?  A.  Xn,  sir;  it  was  only 
a  short  time.  Q.  Where  did  you  get  the  $400 
which  you  paid  Mr.  Rogen  for  the  horse?  A. 
1  worked  bard  for  it.  I  sold  potatoes  and 
everything  that  I  could  sell  off  the  place." 
This  testimony  is  not  denied,  and  it  fails  to 
show  that  the  property  of  Robert  Horner  was 
used  to  pay  for  the  horse.  A  jury  might, 
perhaps,  infer  that  such  was  the  case  for  a 
part  of  the  consideration;  but  the  proof  fails 
to  reach  that  degree  of  cei-tainty  that  will 
justify  a  reviewing  court  in  reversing  the 
judgment  on  that  ground.  The  horse  in 
question  was  not  liable,  therefore,  for  tbe 
debts  of  Robert  Horner,  and  the  judgment 
must  be  affirmed.    The  other  judges  concur. 


Jeffket  v.  Flehimg. 

(Supreme  Court  of  Nebraeka.    June  18,  1889.) 

HusBAtm  AND  Win. 

In  an  sotion  against  a  wife  to  reoover  for  meat 
used  in  keeping  a  restaurant,  the  testimony 
showed  that  the  restaurant  bad  been  purchased  bj 
the  busband,  and  carried  on  in  his  name,  and  that 
the  aoconnt  was  charged  in  the  surname  of  the 
busband  and  wife.  Held,  that  a  verdict,  in  effect, 
that  the  wife  was  not  liable  for  the  debt,  was  sup- 
ported by  tbe  clear  weight  of  evidence. 

(SulUtbus  by  the  Court-t 

Error  to  district  court,  York  county;  Nob- 
TAL,  Judge. 

France  dt  Harlan,  for  plaintiff  in  error. 
Sedgwick  A  Power,  for  defendant  in  error. 

Maxwell,  J.  This  action  was  brought 
against  Phillip  Fleming  and  Hortense  Flem- 
ing, husband  and  wife,  on  an  account  tor 
meat  sold  and  delivered  between  the  25th  of 
April,  1886,  and  April  23, 1887.  The  amount 
of  the  bill  is  $71.53,  which  is  admitted  to  be 
correct.  On  the  trial  of  the  cause  the  jury 
returned  a  verdict  in  favor  of  the  wife,  and, 
a  motion  for  a  new  trial  having  been  over- 
ruled, judgment  was  entered  on  the  verdict. 
Tlie  principal  ground  of  error  relied  upon  in 
this  court  is  that  the  verdict  is  against  the 
weight  of  evidence.    The  testimony  tends  to> 
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show  that  in  November,  1885,  Phillip  Flem- 
ing engaged  in  the  business  of  Iseeping  a  res- 
taurant in  the  city  of  York,  and  continued 
as  proprietor  of  said  restaurant  during  all  the 
time  the  meat-bill  in  question  was  being 
contracted.  That  he  purchased  tliis  restau- 
rant himself,  and  gave  two  mortgages  on  the 
furniture  therein,  is  undisputed.  He  also 
had  an  interest  in  a  livery  stable  at  that 
place,  and  the  plaintiff  teetifies,  on  cross- 
examiniition,  to  the  question:  "He  [Phillip 
Fleming]  came  there  with  considerable  prop- 
erty? ^n«20sr.  Yes,  sir:  saidtoliave."  The 
credit,  it  appears,  was  given  to  Fleming,  tlie 
surname  of  the  parties,  but  the  credit  evi- 
dently was  given  to  the  husband;  and  there 
is  no  testimony  in  the  record  that  would  jus- 
tify a  jury  in  finding  that  the  meat  in  ques- 
tion was  purchased  by  the  wife  on  her  own 
credit,  or  that  the  restaurant  was  conducted 
in  whole  or  in  part  as  her  property.  The 
vercUct,  therefore,  is  right,  and  the  judgment 
in  affirmed.    The  other  judges  concur. 


OlPFOBD   V.  FAUBION. 
(Supreme  Cawrt  of  Nebrcuka.    June  18, 188S.) 

Excessive  Verdict. 
There  Is  no  question  of  law  presented.  The  ev- 
idence as  shown  by  the  bill  of  exceptions  is  ex- 
amined, and  held  to  sustain  the  verdict  of  the  jury 
for  $105.94.  The  ve'rdict  and  judgment  having  been 
for  S118,  the  judgment  is  reversed,  unless  defend- 
ant in  error  remit  from  the  judgment  the  sum  of 
118.00. 
(SyUabua  by  the  Court.) 

Error  to  district  court,  Harlan  county; 
Gaslin,  Judge. 

C.  C.  Flaneburg,  for  plaintiff  in  error. 
/.  Q.  Thompson,  tot  defendant  in  error. 

Reese,  C.  J.  This  cause  was  originally 
instituted  before  a  justice  of  the  peace  of 
Harlan  county.  After  trial,  it  was  appealed 
to  the  district  court,  when  it  was  agreed  that 
the  trial  in  tlmt  court  should  be  had  upon  the 
issues  formed  or  pleadings  filed  before  the 
justice  of  the  peace.  By  the  bill  of  particu- 
lars it  was  alleged  that  there  was  $175  due 
from  defendant  in  error  to  plaintiff  in  error 
for  money  had  and  received,  and  which  had 
not  been  paid.  The  answer  of  plaintiff  in 
error  consisted — First,  of  a  general  denial; 
and,  second,  a  plea  of  settlement  by  which 
it  was  found  that  $9.44  was  due  to  defend- 
ant in  error,  and  which  sum  it  was  alleged 
had  been  tendered  to  him.  It  was  conceded 
upon  tlie  trial  that  the  tender  had  been  made 
and  had  been  kept  good.  A  jury  trial  was 
had,  which  resulted  in  a  verdict  in  favor  of 
defendant  in  error  for  the  sum  of  $118,  and 
for  which,  after  a  motion  for  a  new  trial 
had  been  overruled,  judgment  was  rendered. 
Pefendant  below,  as  plaintiff  in  error  in 
this  court,  brings  the  cause  for  review  upon 
proceedings  in  error.  The  only  contention 
on  the  part  of  plaintiff  in  error  is  that  the 
verdict  of  the  jury  was  not  sustained  by  suf- 
ficient evidence.  The  evidence  upon  which 
the  case  was  submitted  to  tlie  jury  was  con- 


flicting, and  it  was  doubtless  as  impossible 
for  them  to  harmonize  all  the  testimony  as  it 
would  be  for  us  to  do  so  at  the  present  time. 

Defendant  in  error  testified,  in  sulistanoe, 
that  he  held  a  note  for  S500,  which  he  pro- 
posed selling  to  plaintiff  in  error,  and  which 
he  did  sell  to  him  for  $450;  that  there  was  a 
sight-draft  of  $45.61,  to  be  paid  by  defend- 
ant in  error;  a  note  on  defendant  in  error 
which  at  that  time  amounted  to  $78;  that 
there  was  also  deducted  from  the  $4-50  an- 
other note  of  $32,  a  claim  for  $20,  a  note  for 
$32.83,  another  note  for  $22.62,— amount- 
ing, in  all,  to  about  $281;  leaving  a  bal- 
ance due  defendant  in  error  of  about  81C8, 
for  which  he  claimed  judgment;  while,  upon 
the  other  hand,  it  is  contended  by  plaintiff 
in  error  that  pbiintlfl  and  defendant  had  had 
a  full  and  complete  settlement,  and  it  had 
been  ascertained  that  the  amount  due  to  de- 
fendant in  error  from  plaintiff  in  error  was 
$9.44,  and  no  more,  and  for  this  amount  a 
tender  was  made.  Had  the  jury  returned  a 
verdict  in  favor  of  defendant  in  error  forth " 
$168  claimed  by  him,  we  know  of  no  rule  of 
law  which  would  authorize  a  reversal  of  the 
judgment  upon  the  ground  that  the  verdict 
was  nut  sustained  bysulScient  evidence;  for 
as  well  as  to  testify  to  the  matter  hinaself 
positively,  he  was  corroborated  by  other  facts 
and  circumstances  which  were  developed  on 
the  trial.  It  Is  claimed  by  defendant  in  error, 
and  was  so  claimed  upon  the  trial,  that  upon 
the  note  of  ninety-one  dollars  which  he  admit- 
ted there  was  due  the  sum  of  seventy-eight 
dollars,  usurious  interest  had  been  charged  by 
plaintiff  in  error,  and  the  principal  question 
was  whether  or  not  it  had  been  actually  puirl  by 
defendant  in  error;  and  upon  this  point  Uie 
court  instructed  the  jury  that,  if  they  found 
that  defendant  in  error  had  voluntarily  actu- 
ally paid  this  money, — this  usurious  interest. 
— it  could  not  be  recovered  back.  But  if  it 
had  not  been  paid  it  could  not  be  credited  to 
plaintiff  in  error.  Upon  his  cross-examina- 
tion defendant  in  error  testified  that  plain- 
tiff in  error  "tried  to  flgore  two  per  cent, 
interest  upon  him,  and  at  that  rate  the  note 
would  amount  to  at>out  one  hundred  and 
thirty-one  dollars. " 

In  order  to  find  in  favor  of  defendant  in 
error,  the  jury  roust  have  adopted  the  theory 
of  the  case  presented  by  him.  But  for  the 
purpose  of  arriving  at  their  verdict  of  $118, 
Instead  of  $168,  they  must  have  found  that 
the  usurious  interest  was  paid  by  him,  and 
that  be  could  not  recover  it  back.  If  this 
was  true,  the  whole  amount  with  which  de- 
fendant in  error  should  have  been  chai^red 
was  $334.06.  instead  of  $281.60,  as  testifle;! 
to  by  him  in  his  testimony.  The  $334.06  de- 
ducted from  the  $450,  the  purchase  price  of 
the  note,  would  leave  a  ttalance  due  defend- 
ant in  error  of  $105.90.  It  is  quite  probat>le 
that  to  this  amount  the  Jury  added  interest; 
but  38  there  is  no  date  given  in  the  testi- 
mony from  which  to  compute  interest,  and 
as  there  is  no  demand  in  the  bill  of  particu- 
lars for  interest,  it  is  quite  clear  that  interest 
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could  not  be  allowed,  or  coulc^  not  be  com- 
puted, there  being  no  data  before  the  jury 
from  which  to  malie  the  computation.  As- 
suming, as  we  must,  that  the  jury  found  that 
the  usurious  interest  had  been  paid  by  de- 
fendant in  error,  and  could  not  be  recovered 
back,  and  that  interest  could  not  lawfully  be 
computed  upon  the  amount  they  found  due, 
it  is  apparent  that  the  verdict  of  the  jury 
was  excessive,  and  was  for  $13.06  more  than 
it  should  have  been.  The  judgment  of  tlie 
district  court  will  therefore  be  reversed,  un- 
less defendant  ia  error,  within  30  days  from 
this  date,  files  a  remittitur  from  the  judg- 
ment of  $13.06.  In  case  such  remittitur  is 
filed,  Judgment  will  be  entered  for  $105.94 
in  favor  of  defendant  in  error.  Judgment 
accordingly.    The  other  judges  concur. 


Gbiffith  0.  Smith. 
iSupreme  Court  of  IfOyraska.    June  18, 1888.) 

ASVBIUa    POSSBSSIOH  —  PUBCBULSB  Of  TaZ  TITLB. 

One  who  Is  in  the  adverse  possession  of  land 
does  not  impair  his  rieht  to  rely  upon  the  statute 
of  limitations  by  purchasing  the  land  at  a  tax-sale 
and  receivlnK  and  recording  a  tax -deed  therefor, 
nor  does  such  purchase  or  recording,  or  both  to- 
gether, cause  a  break  In  the  running  of  the  statute 
of  limitations. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
Wakelet,  Judipre. 

Joseph  H.  Blair,  for  plaintiff  in  error. 
Congdon,  Clarkson  dk  Hunt,  for  defendant 
in  error.    Lake  &  Hamilton,  amUsi  ourice. 

C!OBB,  J.  This  was  an  action  quia  timet 
in  the  district  court  of  Douglas  county,  by 
Albert  C.  Smith,  plaintiff,  against  Kate  A. 
Grithth,  defendant.  The  petition  alleges 
that  the  plaintiff  is  the  owner  in  possession, 
and  for  more  than  10  years  prior  to  the  bring- 
ing uf  this  suit  had  been  in  actual,  open,  ad- 
verse, peaceable,  and  continued  pos-session 
of  lot  6,  in  block  19,  in  the  city  of  Florence, 
in  said  county,  and  by  reason  thereof  had  hc- 
quired  title  thereto.  (2)  That  the  defendant 
claims  some  title,  estate,  or  interest  in  and 
to  said  lot  adverse  to  the  plaintiff's,  by  rea- 
son of  an  instrument  of  record  purporting  to 
convey  the  same  to  her;  but  wliatever  inter- 
est she  may  have  had  by  reason  of  such  con- 
veyance in  and  to  said  lot  is  subject  and  in- 
ferior to  the  title  of  plaintiff,  and  casts  a 
cloud  thereonwhlch  should  be  removed;  with 
prayer  that  the  title  to  and  possession  of  said 
lot  may  be  quieted  in  him.  The  answer  of 
tlie  defendant  sets  up  that  lier  nan>e  is  Kath- 
erine  A.  Griffith  Bojd;  that  she  is  the  iden- 
tical person  named  as  grantee  in  a  certain 
deed  of  conveyance  of  lot  6,  in  block  19,  in 
the  city  of  Florence,  in  said  county,  from 
Henry  J.  Bunnels,  grantor,  dated  April  2. 
1862,  and  recorded,  and  that  she  has  been 
ever  since  that  date  the  owner  thereof.  (2) 
She  admits  that  since  about  March  28,  1874, 
the  plaintiff  and  his  immediate  grantor.  Mary 
Dunk,  have  been  in  the  continued  possession 
of  said  lot,  but  denies  that  such  possession 


has  been  during  all  this  time  adverse  to  the 
defendant,  for  the  reason  that  there  has  been 
an  acknowledgment  and  recognition  of  de- 
fendant's ownership  by  the  plaintiff  and  his 
immediate  grantor  within  10  years,  and  that 
since  such  acknowledgment  and  recognition 
10  years,  prior  to  the  commencement  of  this 
suit,  bad  not  elnpsed.  (8)  That  in  or  about 
the  month  of  March,  1874,  Mary  Dunk,  the 
immediate  grantor  of  plaintiff,  entered  into 
possession  of  said  lot,  and  was  in  possession 
on  March  28,  1874,  when  the  same  was  sold 
for  taxes.  (4)  That  from  and  after  April  1, 
1862, — the  date  of  Runnel's  deed  to  defend- 
ant,—and  up  to  and  including  the  year  1872, 
(except  1865,)  all  of  the  taxes  against  said 
lot  became  delinquent  and  remained  so  on 
March  28.'  1874.  (5)  That  on  March  28, 
1874,  the  county  treasurer  of  said  county  pre- 
tended to  sell  said  lot  to  Samuel  Scott  at 
private  sale  for  the  taxes  of  1872  alone,  and 
for  no  other  year  or  years,  and  issued  to  Scott 
a  treasurer's  certibcate  of  sale;  that  Scott 
did  not  purchase  said  lot,  nor  was  it  sold  for 
the  then  delinquent  taxes  of  any  year  other 
than  1872,  leaving  the  delinquent'  taxes  for 
the  years  1861,  1862,  1863,  1864, 1866,  1867, 
1868.  1869,  and  1870,  unpaid  and  omitted; 
nor  did  Soott  then  or  at  any  other  time  pay 
the  taxes  for  any  of  the  last-named  years. 
(6)  That  afterwards  Scott  assigned  and  de- 
livered his  certificate  of  sale  to  Mary  Dunk, 
then  in  possession  of  the  lot,  who  presented 
the  certificate  November  16,  1877,  to  the 
county  treasurer,  demanded  and  received  a 
treasurer's  deed  therefor,  without  paying  any 
of  the  delinquent  taxes  for  the  yeara  last 
mentioned;  that  afterwards  Mary  Dunk, 
without  other  title  tiian  that  of  said  pretend- 
ed deed,  executed  and  delivered  to  the  plain- 
tiff a  deed  for  said  lot.  and  the  plaintiff  had 
full  knowledge  of  the  facts  stated.  (7)  That 
the  tax-sale  was  illegal  and  void  because  the 
lot  was  not  sold  for  all  the  taxes  then  delin- 
quent against  it.  and  because  none  of  the  de- 
linquent taxes,  other  than  that  of  1872.  have 
ever  been  paid  by  Scott.  Mary  Dunk,  or  the 
plaintiff.  (8)  Tliat  the  deed  is  void  because  at 
tlie  time  of  the  sale  to  Scott  the  county  treas- 
urer, had  not  filed  in  the  county  clerk's  olBce 
any  return  of  the  sale  of  real  property  for 
taxes,  at  public  sale,  for  the  year  in  which 
the  sale  was  made,  nor  for  which  such  taxes 
were  assessed  and  delinquent  as  required  by 
law,  by  reason  of  which  he  had  no  power  or 
authority  to  sell  said  lot  at  private  sale.  (9) 
That  the  tax-deed  is  void  because  it  does  not 
show  that  the  lot  was  sold  "at  the  court- 
house door,"  aa  required  by  law;  nor  does  it 
show  where  the  sale  was  made.  (10)  That 
the  tax-deed  is  void  because  the  county  treas- 
urer failed  to  attest  the  same  with  his  olHcial 
seal,  and  the  seal  of  the  treasurer  was  not 
affixed  to  it.  (11)  That  the  plaintiff's  im- 
mediate grantor,  Mary  Dunk,  by  her  purchase 
of  the  tax  certificate  from  Scott,  and  by  ac- 
cepting the  tax-deed  from  the  county  treas- 
urer on  November  16,  1877,  acknowledg«l, 
confessed,  and  recognized  the  title  and  own- 
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ership  and  the  right  of  poasession  of  defend- 
ant to  said  lot,  or  of  some  one  otlier  than  ]ier- 
self,  and  that  hfr  possession,  prior  thereto, 
and  ap  to  that  time,  was  inferior  and  sub- 
ject, to  the  ownership  of  defendant  or  each 
other  person.  (12)  That  10  yeiirs  had  not 
elapsed  between  the  date  of  tiie  tax-deed  and 
the  commencement  of  this  suit;  and  denies 
that  the  plain  lifF  for  more  than  10  years  prior 
to  the  commencement  had  been  in  the  actual, 
open,  adverse,  peaceable,  and  continued  pos- 
session of  the  lot;  and  denies  that  the  plain- 
tiff and  his  immediate  grantor  have  been  in 
any  possession,  except  us  shown  lierein.  (13) 
That  defendant  baa  at  ail  times  been  ready 
and  willing  to  repay  plaintiff  all  sums  of 
money  he  baa  at  any  time  pai(|  for  taxes 
assessed  against  said  lot  that  are  due  and 
coming  to  him,  with  interest,  and  now  ten- 
ders the  same,  and  will  perform  any  other 
order  of  the  court  herein  in  reference  there- 
to. With  prayer  that  the  pretended  treas- 
urer's deed,  and  the  deed  of  Mary  Dunk  to 
the  plaintiff,  be  declared  void  and  canceled, 
and  that  the  petition  be  dismissed,  and  for 
general  relief,  etc.  The  plaintiff  interposed 
a  general  dem  urrer  to  the  answer,  which  was 
sustained,  and,  the  defendant  not  electing  to 
amend  or  to  further  answer,  there  was  a  find- 
ing and  final  decree  for  the  plaintiff.  The 
cause  is  brought  to  this  court  on  error  by  the 
defendant. 

The  point  on  which  the  plaintiff  in  error 
relies,  and  which  is  presented  in  an  able  and 
exhaustive  brief,  and  was  most  forcibly  ar- 
gued at  the  bar,  is  that  the  plaintiff's  gran- 
tor, Mary  Dunk,  In  purchasing  a  tax  certifi- 
cate of  sale  of  the  lot  from  Samuel  Scott, 
which  he  had  bought  from  the  county  treas- 
urer, and  taking  out  a  tax-deed  on  such  cer- 
tificate, thereby  abandoned  her  possession  of 
the  lot,  and  acknowledged  the  superiority  of 
the  title  of  the  original  and  former  owner. 
The  principal  case  relied  upon  by  counsel  is 
that  of  Armstrong  v.  Morrill,  14  Wall.  121- 
146.  This  cause  came  to  the  supreme  court 
of  the  United  States  from  the  United  States 
district  court  of  West  Virginia,  involving 
the  title  to  1,500  acres  of  land  in  that  state. 
The  case,  in  premises  and  conclusion,  is  te- 
dious and  involved.  The  opinion  of  a  ma- 
jority of  the  court  by  Justice  Clifford,  does, 
I  think,  upon  the  face  of  the  authority,  sus- 
tain the  argument  of  the  counsel  for  the 
plaintiff  in  error  in  the  case  at  bar,  but  I 
bold  it  altogether  inapplicable  here  for  the 
reason  of  the  wide  difference  between  the 
system  and  theory  of  land  taxation  which  ex- 
isted in  Virginia  at  the  beginning  of  the 
century,  and  that  of  this  state.  In  the  first 
place,  it  should  be  borne  in  mind  that  by  the 
Virginia  law  the  public  domain  of  that  state 
was  the  original  and  ultimate  property  of 
the  state,  never  having  been  under  the  con- 
trol of  the  United  States.  It  was  the  theory 
of  taxation  of  that  state,  at  least  applied  to 
the  unsettled  lands  west  of  the  mountains, 
that  upon  non-payment  of  taxes  for  a  |)eriod 
of  years  the  title  became  forfeited  by  the 


claimant  or  grantee  of  the  state,  and  reverted 
to  the  state  without  process  of  law  or  any 
action  of  the  state.  Such  were  the  provisions 
of  an  act  of  the  legislatare  of  that  state, 
passed  February  27,  1835,  as  construed  by 
the  court  of  appeals  in  the  case  of  Staats  v. 
Board,  10  Grat.  400,  cited  in  a  note  to  the 
opinion  considered.  In  that  case,  under  the 
provisions  of  the  act  of  Virginia  referred  to, 
the  land  involved  in  the  controversy  became 
absolutely  forfeited  to  the  state  for  the  non- 
payment of  taxes.  Before  foifeiture  it  ap- 
pears that  certain  of  the  defendants  had  taken 
adverse  possession  of  small  portions  of  the 
land,  and  were  in  possession  at  the  time  and 
during  the  continuance  of  the  forfeiture  to 
the  state.  Afterwards  the  original  owners 
of  their  grantors  applied  to  the  legislature, 
and  obtained  an  act  allowing  them  to  redeem 
the  whole  or  any  part  of  lands  forfeited  by 
entering  them  on  the  books  of  the  commis- 
sioners of  revenue,  to  be  assessed  with  all  the 
taxes  due  thereon,  and  paying  the  same  into 
the  state  treasury  on  the  1st  of  June  of  the 
ensuing  year,  with  6  per  cent,  per  annum 
damages  thereon.  Tlie  defendants,  adverse 
occupants  of  the  land,  for  aught  that  appears 
w^ere  utterly  ignorant  as  well  of  the  forfeit- 
ure as  of  the  terms  of  redemption  of  their 
lands.  The  term  of  their  occupancy  before 
the  forfeiture,  as  shown  by  evidence,  was  less 
than  14  years,  as  was  also  the  term  of  their 
adverse  occupancy  after  the  redemption;  14 
years  being  the  term  required  by  the  statute 
then  in  force  to  give  title  to  land  by  adverse 
possession.  The  supreme  court,  by  its  ma- 
jority opinion,  sustained  the  district  court  of 
West  Virginia,  instructing  the  jury  that  the 
statute  of  limitation  ceased  to  run  when  the 
land  became  forfeit  to  the  state;  and  that  the 
period  of  adverse  possession  before  the  for- 
feiture could  not  be  added  to  that  which 
elapsed  before  the  suit  was  commenced,  sub- 
sequent to  the  time  the  title,  under  the  act  of 
the  legislature,  was  conveyed  to  the  plaintiff's 
grantors,  to  make  up  the  required  term  of  14 
years  to  bar  the  title,  and  also  in  refusing  to 
instruct  the  jury  that  if  they  find  that  adver- 
sary possession  commenced  before  November 
1,  1836,  and  continued  during  the  time  of 
the  forfeiture,  as  well  as  from  May  8,  1845, 
the  date  of  redemption,  up  to  the  commence- 
ment of  the  suit,  and  by  adding  the  time  of 
adversary  possession  before  forfeiture  to  that 
after  redemption,  makes  a  period  of  14  years, 
then  the  jury  must  find  for  such  of  the  de- 
fendants as  make  out  the  term  of  14  years. 
And  therefore  one  conversant  with  the  views 
and  maxims  of  the  present  day  is  more  likely 
to  agree  with  the  opinion  of  the  minority  of 
the  court,  expressed  in  the  case  by  Justice 
Stbonq,  yet  in  the  spirit  and  upon  the  the- 
ory of  the  land  and  revenue  systems  of  Vir- 
ginia then  in  force  it  is  probable  that  the 
majority  of  the  court  decided  right,  and  held 
correctly. 

I  do  not  think,  however,  that  the  same  rule 
of  law  is  now  applicable  here.  When  the 
public  authorities  in  this  state  sell  the  land 
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of  an  individual  for  the  purpose  of  collecting 
an  assessment  for  taxes  they  do  not  proceed 
upon  the  theory  of  forfeiture.  Here  the  state 
never  owned  tlie  body  of  the  land.  The  land- 
owner holds  by  no  tenure  derived  from  the 
state.  Hence  the  theory  of  forfeiture  has  no 
application  here,  while  in  Virginia,  the  title 
to  land  being  derived  from  the  state,  taxes 
seem  to  have  been  laid  upon  landholders  on 
the  principle  that  military  service  and  the 
like  were  exacted  from  those  holding  under 
the  feudal  lords  and  barons  of  England  in  a 
remote  age.  That  is  not  our  theory  of  taxes 
in  this  stftte.  The  owners  of  real  property 
in  consideration  of  tlie  equal  protection  of 
the  laws  owe  to  the  public  authority  contri- 
butions in  proportion  to  the  value  of  their 
estate,  sufficient  to  pay  the  public'  charges 
merely.  When  this  obligation  is  not  volun- 
tarily discharged,  the  law  has  provided  an 
expeditious  and  inexpensive  procedure  by 
which  a  portion  of  the  delinquent's  property 
may  be  sold  and  the  proceeds  applied  to 
the  discbarge  of  the  obligation;  but  this  is 
neither  of  the  principle  nor  theory  of  confls- 
eation  and  forfeiture,  but  that  of  the  collec- 
tion of  a  debt,  with  provision  for  its  subse- 
quent discharge.  If  we  apply  this  principle 
to  the  case  at  bar  we  And  the  plaintiff's  gran- 
tor in  the  possession  of  the  lot.  Before  she 
took  possession,  the  defendant  or  her  prede- 
cessors in  the  ownership  of  the  lot  having 
failed  to  pay  their  taxes  for  a  series  of  years, 
the  annual  amounts  stood  charged  up  agniiist 
it,  delinquent.  These  sums  were  a  lien  upon 
the  lot  itself,  without  regard  to  the  individ- 
ual owner  of  it.  In  this  condition  Samuel 
Scott,  supposed  to  be  an  investor  for  money, 
and  H  high  rate  of  interest,  became  the  pur- 
chaser of  the  lot  for  delinquent  taxes.  Un- 
der the  theory  of  the  law,  unless  Uie  lot  was 
redeemed  from  this  purchase  within  two 
years,  his  title  would  become  absolute. 
Therefore,  if  Mary  Dunk  stood  by  until  this 
term  of  two  years  expired,  no  matter  who  was 
the  owner  of  the  lot,  it  would  be  lost  to  her. 
She  could  prevent  this  by  one  of  two  ways : 
First,  by  going  into  the  treasurer's  ofAce, 
and  redeeming  the  lot  by  paying  the  amount 
of  taxes  and  costs,  or  by  doing  as  she  did, — 
purchasing  of  Scott  his  certificate  of  the  pur- 
chase and  sale  of  the  lot  for  taxes.  Had  she 
stopped  there,  it  would  not  probably  be  now 
contended  that  she  had  acknowledged  the  title 
of  any  former  claimant,  while  she  had  in  fact 
adopted  the  act  of  Scott  in  purchasing  the 
lot  for  delinquent  taxes. 

But  it  is  contended  that  by  presenting  the 
certificate  after  the  expiration  of  the  two 
years  allowed  for.  redemption,  and  taking  a 
deed  to  herself,  she  abandoned  her  claim  of 
adverse  possession,  and  went  into  possession 
under  the  original  owner.  To  the  logic  of 
this  argument  I  cannot  concede;  but,  on  the 
contrary,  it  seems  to  me  that  all  this  was  in 
defense  of  her  own  independent  a^lverse  oc- 
cupation of  the  lot.  Her  adverse  possession 
was  against  the  original  owner,  and  not 
against  the  taxing  power  of  the  state.    The 


case  of  Parsons  v.  Viets,  9  S.  W.  Rep.  908, 
counsel  for  plaintiff  in  error  cites  as  against 
hjs  position.  In  that  case  the  defendant 
purchased  the  land  at  a  tax-sale,  and  imme- 
diately entered  into  possession,  remained 
in  possession  the  ten  years  necessary  to- 
give  title  by  adverse  possession,  but  at  the 
expiration  of  two  years  from  the  date  of 
purchase  the  defendant,  or  those  under  whom 
he  claimed,  took  out  a  tax-deed  upon  the  cer- 
tiBcate.  This  two  years  which  had  already 
expired  at  the  time  of  taking  out  the  tax- 
deed  was  necessary  to  be  counted  in  order  to 
make  out  the  term  of  ten  years  adverse  pos- 
session; and  this  was  allowed  by  the  court. 
Upon  tlie  theory  contended  for  by  the  plain- 
tiff in  error,  this  two  years  would  have  been 
excluded.  The  case  of  Hayes  v.  Martin,  45 
Gal.  559,  cited  by  counsel  for  defendant  in 
error,  is  one  precisely  in  point.  I  quote  from 
the  syllabus,  that  "one  who  is  in  the  adverse 
possession  of  land  does  not  impair  his  right 
to  rely  upon  the  statute  of  limitations  by 
purchasing  the  land  at  a  tax-sale,  unless  he 
makes  the  .purchase  for  the  owner  under  an 
agreement  to  have  a  lease  of  the  land  or  a 
portion  thereof,  which  would  amount  to  a 
recognition  of  the  owner's  title,  and  stop  the 
running  of  the  statute."  The  Judgment  ot 
the  district  court  is  aflBrmed.  The  other 
judges  concur. 


Jones  tt  al.  v.  Bates  et  al. 

(Supreme  Court  of  Nebraska.   June  18, 1889.) 

Intoxicatino  Liqcors — CiYii,  Damaob  Law — ^Pas 

TIES. 

1.  A  married  woman  and  her  minor  ohUdren, 
constituting  one  family,  may  join  in  an  action  for 
loss  of  means  of  support  caosed  by  the  intoxica- 
tion of  the  husband  and  father  against  those  who 
furnished  him  intoxicating  liquor. 

2.  Such  action  may  be  brought  against  tlw  per- 
sons fumisliinjc  snoh  liquor  peraonaUv,  and  not  on 
their  bonds.  Tlie  cause  of  action  arises  from  in- 
jury occasioned  by  furnishing  the  liquor.  The 
bond  is  given  as  an  indemity  for  the  payment  of 
such  damages,  but  the  pUUntifl,  if  he  sees  ilt,  may 
sue  the  saloon-keeper  euone,  and  not  his  sureties. 

8.  All  persons  who  furnished  intoxicating  liquors 
which  contributed  to  the  Intoxication  may  be  joined 
as  defendants. 

4.  A  license  to  sell  intoxicating  liquors  protects 
the  licensee  only  against  prosecutions  by  the 
state.  It  is  no  protection  in  an  action  for  injuries 
inflicted  on  A.  by  B.  by  reason  of  intoxicatins;  liq- 
uors furnished  to  B.  which  contributed  to  hU  in- 
tozioation. 

6.  Instructions  examined,  and  held  properly- 
given. 

6.  Instmctiona  asked  by  defendants  held  prop- 
erly refused. 

I8vllabu»  by  the  Court.) 

Error  to  district  court,  Dixon  county; 
Powers,  Judge. 

W.  E.  Uantt,  for  plaintiffs  in  error.  Barnes 
Bros.,  for  defendants  in  error. 

Maxweli,,  J.  The  defendants  in  error 
brought  an  action  in  the  district  court  of 
Dixon  county  against  the  plaintifFs  in  error, 
who  are  saloon-keepers,  to  recover  for  loss 
of  means  of  support,  caused  by  intoxicating 
liquors  furnised  by  the  plaintiffs  in  error  t^ 
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the  buaband  of  Lucy  A.  Bates,  and  father ' 
of  the  defendants  in  error,  wh^  are  minors. ' 
On  the  trial  of  the  cause  tlie  jury  returned  a 
verdict  for  $600  in  favor  of  tlie  defendants 
In  error,  and,  a  motion  for  a  new  trial  hav- 
ing l>een  overruled,  judgment  was  entered 
on  the  verdict. 

A  lai'ge  number  of  errors  are  assigned. 
The  first  relates  to  the  petition,  which,  it  is 
claimed,  is  insufficient.  Omitting  the  formal 
parts,  it  is  as  follows:  "That  from  the  30th 
day  of  April,  1883,  to  the  time  of  Qling  tliis 
petition,  the  said  defendants  Elijah  H.  Jones 
and  William  Gillen  were  engaged  in  business 
in  the  retail  traffic  in  intoxicating  liquors  in 
the  village  of  Funca,  county  of  Dixon,  and 
state  of  Nebraska,  as  partners  under  the 
firm  name  and  style  of  Jones  &  Gillen.  That 
said  defendants  Peter  Smith  and  B.  W.  Doyle 
from  the  30th  day  of  April.  1883,  up  to  the 
1st  day  of  May,  1885,  were  engaged  in  busi- 
ness in  the  retail  trafiBc  in  intoxicating  liq- 
uors in  the  village  of  Ponca,  county  of  Dix- 
on, state  of  Nebraska,  as  partners  under  <he 
firm  name  and  style  of  Doyle  &  Smith.  That 
said  defendants  Patrick  £.  Busli  and  J.  N. 
Hamm,  from  the  80th  day  of  April,  1888,  up 
to  the  time  of  filing  this  petition,  were  en- 
gaged in  business  in  the  retail  traffic  in  in- 
toxicating liquor  in  the  village  of  Ponca, 
county  of  Dixon,  and  state  of  Nebraska,  as 
partners  under  the  firm  name  and  style  of 
Bush  &  Hamm.  That  at  and  during  all  of 
the  time  aforesaid  the  said  Lucy  A.  Bates, 
plaintift,  was  for  a  long  time  prior  thereto, 
and  now  is,  the  wife  of  one  C.  W.  Bates,  and 
is  residing  in  a  state  of  wedlock  in  Ponca, 
Dixon  county.  Neb.  That  during  all  of  tlie 
time  hereinbiefore  mentioned  the  said  C.  W. 
Bates,  the  husband  of  this  plaintiff,  was  ad- 
dicted to  the  immodeiate  use  of  intoxicat- 
ing liquors  as  a  beverage,  and  that  said 
defendants  during  all  of  said  time  did  sell, 
give,  and  furnish  intoxicating  liquors  to 
said  C.  W.  Bates  to  such  an  extent,  and 
in  such  quantities,  tliat  the  said  G.  W. 
^tes  became  and  was  during  all  of  said 
time  an  habitual  drunkard,  and  was  contin- 
ually in  a  state  of  intoxication,  and  was 
thereby  rendered  wholly  unfit  to  perform  la- 
bor, and  was  unable  to  carry  on  his  business, 
and  did  not  furnish  this  plaintiff  with  any 
means  of  support.  That  her  said  husband, 
C.  VV.  Bates,  during  all  of  said  time  was  in 
such  a  condition  by  reason  of  the  use  of  said 
intoxicating  liquors  so  sold,  given,  and  fur- 
nished to  him  by  the  defendants  that  his 
earnings  were  small,  and  what  money  he  did 
earn  was  all  paid  to  defendants  for  said  liq- 
uor, as  aforesaid,  and  that  all  of  said  defend- 
ants sold,  gave,  and  furnished  said  liquor  to 
C.  W.  Bates,  which  so  caused  his  intoxica- 
tion as  aforesaid,  and  that  he,  the  said  C. 
W.  Bates,  spent  much  of  his  time  in  the  sa- 
loons 80  kept  by  defendants;  and  that  the  said 
defendants  did  continue  to  sell  and  did  sell 
said  intoxicating  liquors  to  said  C.  W.  Bates 
while  he  was  intoxicated  as  aforesaid.  That 
the  said  C.  W.  Bates,  while  so  intoxicated. 


was  profane,  cruel,  and  abusive  to  this  plain- 
tilT  and  said  minor  children,  that  he  was  un- 
aXAe  to  suppoi-t  himself,  and  plaintiff  was 
obliged  to  labor  to  support  her  said  husband 
as  well  as  herself  and  minor  children.  That 
this  plaintiff  and  her  said  minor  children 
were  during  all  of  said  time  dependent  on 
her  said  husband,  C.  W.  Bates,  for  tlieir 
means  of  support.  Tliat  said  C.  W.  Bates 
is  a  mechanic,  millwright,  and  a  blacksmith 
by  profession,  and  wt^-skilled  in  all  kinds 
of  mechanical  work.  That  when  sober,  aiid 
not  under  the  influence  of  intoxicating  liq- 
uor, he  was  an  industrious  man,  and  well  able 
to  earn,  and  did  earn,  for  the  support  of  this 
plaintiff  and  her  minor  children,  the  sum  of 
from  three  to  five  dollan  per  day,  or  the  sum 
of  $1,000  per  year;  and  that  during  all  of 
the  said  time,  and  for  the  three  years  last 
past,  said  C.  W  Bates  baa  been  unable  to 
labor  and  to  obtain  employment  by  reason  of 
his  so  being  continually  in  a  state  of  intoxi- 
cation, caused  by  the  selling,  furnishing,  and 
giving  of  said  intoxicating  liquors  to  liim  bj 
said  defendants,  as  hereinbefore  set  forth, 
and  has  not  contributed  anything  to  the  sup- 
port of  the  said  plaintiff  and  her  said  minor 
children;  aitd  that  plaintiff  has  been  left  en- 
tirely destitute,  and  has  during  all  of  aaid 
time  been  obliged  to  and  has  gone  out  to 
menial  service  and  labor  in  order  to  earn  the 
means  necessary  to  support  and  clothe  her- 
self and  her  minor  ohildren.  and  that  said  C 
W.  Bates  has,  himself,  been  so  supported 
by  this  plaintiff.  That  plaintiff  and  her  aaid 
minor  children  constitute  one  family,  and  re- 
side in  Ponca,  Dixon  county.  Neb.,  and  have 
been,  and  are.  entirely  without  the  means  of 
suppoit.  as  aforesaid ;  and  that  plaintiffs  have 
sustained  damages  to  their  means  of  support 
in  the  premises  in  the  sum  of  three  thousand 
dollars." 

The  defendants  below,  plaintiff*  in  error, 
demurreJ  to  the  petition  upon  three  g^unda, 
viz. :  A  defect  of  parties  defendant,  improp- 
er joindw  of  causes  of  iKtion.  and  tliat  the 
facts  stated  in  the  petition  do  not  constitute 
a  cause  of  aetiun.  The  demurrer  was  over- 
ruled, to  which  exceptions  were  duly  taken, 
and  they  filed  answers,  in  which  tiiey.  in 
substance,  pleaded:  First,  a  general  deniaL 
second,  that  they  were  not  jointly  engaged 
in  the  business  of  selling  intoxicating  drinks, 
and  did  not  jointly  furnish  C.  W.  Bates  in- 
toxicating liquors;  third,  that  they  have 
given  bund,  and  received  license  for  the 
sale  of  intoxicating  liquors,  and  that  they 
are  liable  only  on  their  respective  bonds.  No 
reply  was  filed  to  this  answer.  The  objec- 
tion raised  to  the  petition .  is  that  tiie  action 
is  one  arising  alone  by  virtue  of  the  statute, 
and  tliat,  as  Uie  statute  makee  the  saloon- 
keepers liable  on  their  bonds,  they  are  not 
liable  in  any  other  manner.  The  question 
here  presented  was  before  tiie  court  in  Boose 
v.  Perkins,  9  Neb.  304,  2  N.  W.  B^).  715, 
the  action  in  ttuit  case  being  against  the  sa- 
loon-keepers personally,  and  not  on  their  n- 
spective  bunds.    The  cause  of  action  is  not 
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the  bond.  The  bond  is  merely  a  mode  of  se- 
curing satisfaction  for  the  injury;  in  other 
words,  the  bond  is  given  as  a  means  of  in- 
demuifyiog  persons  wtio  may  be  injured  by 
the  saloon-keeper  furnishing  intoxicating 
liquors  to  auother.  The  cause  of  action, 
however,  arises  from  an  iajary  suffered  in 
consequence  of  Ihefurnishing  of  such  liquor. 
The  license  is  in  the  nature  of  a  regulation, 
but  is  no  protection  to  the  person  furnish- 
ing tl>e  liquor,  except  as  against  the  state. 
Notwithstanding  the  license,  the  {x^rson 
licensed  furnislies  liquor  at  his  peril,  aud  if 
he  contributes  to  tlie  intoxication  of  an  in- 
dividual, by  reason  of  which  an  injury  re- 
sults to  any  one,  be  will  be  liable.  TIte  act 
of  furnishing  the  liquor  is  regarded  in  law 
as  a  tort,  and  all  who  furnish  it  as  wrong- 
doers. The  demurrer,  therefore,  was  prop- 
erly overruled,  and  tlie  second  and  third 
counts  of  the  answer,  for  the  reitsous  above 
stated,  constitute  no  defense. 

The  testimony  tends  to  show  that  C.  W. 
Bates,  the  husband,  bffore  l>e  became  ad- 
dicted to  the  habitual  use  of  in'.oxiciiting  liq- 
uors, was  a  skillful  mechanic,  a  kind  hus- 
band, and  couaidierate  father,  and  was  earn- 
ing from  three  to  five  dollars  per. day ;  tluit 
during  live  time  stated  in  the  petition  be  pro- 
cured intoxicating  liquors  from  the  three  sa- 
loons of  the  plaintiffs  in  error,  and  that  dur- 
ing that  time  he  altxkost  wholly  failed  to  pro- 
A'ide  for  his  wife  and  family;  that  his  wife, 
by  wasliing,  ironing,  and  other  labor,  had 
been  compelled  to  provide  for  her  own  wants 
and  for  her  children.  The  testimony  also 
shows  that  Bates  waa  naturally  industriuns. 
As  ex  pressed  by  one  of  the  witnesses :  "  Tiiere 
Wits  not  a  lazy  hair  in  hia  bead. "  The  cause 
of  tlie  loss  of  means  of  support  is  clesrly 
shown  to  have  been  the  intoxication  of  Batea. 
On  the  part  of  the  plaintltTs  in  error  it  is  at- 
tempted to  be  shown  tJiat  Bates  bad,  prior  to 
the  date  fixed  in  the  petition,  become  so  ad- 
dicted to  the  use  of  intoxicating  liquors  as  to 
be  incapable  of  earning  a  support  for  his  wife 
and  family.  This  cannot  be  considered,  even 
in  mitigation  of  damages.  It  will  not  do  for 
the  parties  to  say:  "That  man  Wiis  a  partial 
wreck  when  we  commenced  to  sell  him  in- 
toxicating liquor,  and  be  so  continued  while 
we  supplied  him  witb  the  means  to  be 
such. "  Had  they  ceased  supplying  him  with 
intoxicating  drink  it  is  probable  thut  he  would 
soon  have  regained  Ills  usuhI  vigor;  and  hav- 
ing failed  to  do  so,  and  thereby  kept  him  in- 
capacitated from  earning  a  livelihood,  they 
must  answer  for  the  value  of  his  labor  as  if 
be  had  been  able  to  perform  it. 

Some  objection  is  made  to  theproof  of  mar- 
riage, but  we  find  tliat  the  plaititilTs  in  erroi, 
in  examining  Bates,  whom  they  called  as  a 
witness,  proved  by  him  that  he  was  the  hus- 
band of  Lucy  A.  Bates.  It  is  unnecessary 
therefore  further  to  consider  that  qaeslion. 
The  court,  on  its  own  motion,  instructed  the 
jury  as  follows:  "(1)  This  action  is  brought 
to  recover  from  dafendants  for  damages  to 
the  means  of  support  of  the phiintifC  and  the 
v.42jj.w.no.ll— 48 


support  of  her  minor  children  by  reason  of 
the  defendants'  selling  to  her  husband,  C.  W. 
Bates,  intoxicating  liquors  during  the  period 
from  April  30,  1883,  to  September  9. 1880,  in 
the  town  of  Ponca.  Neb.  (2)  By  the  law  of 
this  state  every  person  who  sells  or  gives  in- 
toxicating liquors  to  another,  and  thereby  in 
whole  or  in  p<trt  causes  the  intoxication  of 
such  person,  is  liable  to  the  wife  of  the  per- 
son so  becoming  intoxicated  for  any  injury 
she  may  sustain  to  her  means  of  support,  re- 
sulting asaconsequence  of  such  intuxication. 
(3)  In  order  to  entitle  theplaiatiff  to  recover 
she  must  prove  by  a  preponderance  of  evi- 
dence that  tlie  plaintiff  at  the  time  stated  in 
her  petition  was  the  wife,  and  tliat  Ora  Bates, 
Manley  Bates.  Merritt  Bates,  and  Robert 
Biites  were  the  minor  children  of  C.W.  Bates, 
and  constituted  one  family;  and  that  said  de- 
fendants, or  either  of  them,  or  the  servants 
or  employes  or  any  person,  acting  for  said  de- 
fendants, or  either  of  tliem,  did  during  the 
period  from  April  30,  1883,  to  September  9, 
1885,  sell  or  give  to  said  C.  W.  Bates  intoxi- 
cating liquors  of  any  kind,  aud  thereby  in 
whole  or  part  cause  the  intoxication  of  said 
liates,  and  in  consequence  of  such  intoxica- 
tion, or  the  use  of  such  liquors  the  plaintiff 
was  thereby  dami^^ed  in  the  means  of  sup- 
port to  herself  snd  the  minor  children  men- 
tioned; and  unless  you  do  so  find  your  ver- 
dict should  be  for  the  defendants.  (4)  In 
an  action  of  this  knd  the  person  injured  may 
sue  any  one  or  all  of  tite  persons  who  may 
have  furnished  the  intoxicating  liquors  which 
caused  by  their  joint  acts  and  sales  the  dam- 
ages, if  any,  resulting  from  such  sales,  and 
may  recover,  if  the  testimony  warrants  it, 
from  anyone  or  more  of  the  persons,  who  by 
themselves,  their  agent  or  employt's,  made 
such  sales,  or  furnished  such  intoxicating 
liquors,  the  damages  sustained  thereby.  And 
in  this  case,  although  against  aU  of  the  de- 
fendants jointly,  you  have  the  right,  if  you 
find. that  the  evidence  warrants  it,  to  return 
a  verdict  against  all  or  either  of  them ;  that  is, 
against  the  def endants  Jones  &GilIen,  the  de- 
fendants Rush  &Hamin,or<fefendants  Smith 
&  Doyle,  or  may  return  a  verdict  in  favor 
of  an  or  either  of  them.  (5)  In  determining 
the  amount  of  damages,  if  any.  you  find  the 
plaintiff  entitled  to  you  are  atlikierty  to  con- 
sider the  habits,  health,  and  estate  of  the  hus- 
band of  plaintiff  up  to  and  before  the  30th 
day  of  April,  1883,  and  the  profits  of  his  la- 
bor, if  any,  and  the  conditions  of  his  said 
family  at  such  time,  as  elements  in  deciding 
what  the  amount  of  the  injury  or  damages 
may  have  br^en  from  the  loss  of  such  support, 
if  any,  during  the  period  mentioned  from 
April  80,  1883,  to  September  9,  1885,  but  in 
no  Citse  uf  this  kind  can  the  amount  of  dam- 
ages exceed  the  value  uf  such  support,  what* 
ever  may  he  the  neeessity  of  such  family. 
(6)  In  order  to  make  defendants,  or  either  of 
them,  liable  for  injuries  to  loss  of  support 
occasioned  by  intoxication  which  resulted 
from  drinking  intoxicating  liquors  furnished 
to  the  husband  of  plaintiff,  it  is  not  neceswuc**^ 
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that  such  intoxication  be  wbully  produced  by 
intoxica t i  n g  liq  uora  f  urn ished  by  defendants ; 
it  is  only  necessary  to  show  that  the  liquors 
furnished  by  them,  if  any,  contributed  or  as- 
sisted in  producing  such  intoxication  wliicli 
resulted  In  the  loss  of  sach  support.  (7) 
This  is  a  civil  action,  and  in  such  cases  the 
plaintiff  must  prove  tlie  material  facts  as  al- 
leged in  the  petition  by  a  preponderance  of 
evidence,  and  until  this  is  done  the  plaintiff 
is  not  entitled  to  recover.  (8)  If  you  find 
for  the  plaintiff  you  will  assess  her  damages 
in  sucli  sum  as  the  evidence  has  sliowu  her 
entitled  to,  not  exceeding  the  amount  claimed 
in  the  petition.  If  you  find  for  the  defend- 
ants, you  wilt  so  state  in  your  verdict. "  These 
instructions  contain  a  clear  and  concise  state- 
ment of  the  law,  and  there  was  no  error  in 
giving  them.  Tlie  plaintiffs  in  error  asked 
the  lourt  to  give  the  following  instructions, 
which  the  court  refused  to  give:  "No.  1.  The 
jury  are  instructed  that  the  burden  of  proof 
is  on  the  plaintiffs,  and  to  entitle  them  to  re- 
cover in  tills  action  they  must  slio  w  by  a  pre- 
ponderance of  the  testimony  every  material 
allegation  of  their  petition;  and  if  in  your 
judgment  the  proof  introduced  by  plaintiffs 
fails  to  show  this,  then  your  verdict  sliail  be 
for  the  defendants.  No.  2.  The  jury  are  in- 
structed that  the  plaintiffs  must  prove  af- 
firmatively that  the  defendants  sold  liquor  to 
C.  W.  Bates,  as  set  out  in  tlie  petition,  and 
tliat  the  liquors  so  sold  to  C.  W  Bales  were 
intoxicating."  It  will  be  observed  tliat  the 
court  bad  already  given  the  first  instruction 
sisked,  while  the  second  is  entirely  too  narrosv 
in  limiting  the  right  to  recover  to  liquor  sold 
to  Bates,  and  also  In  other  respects.  It  was 
properly  refused,  therefore.  There  is  no 
material  error  in  the  record.  It  is  apparent 
that  the  verdict  should  have  been  for  a  much 
larger  sum,  but  that  is  not  a  matter  for  us  to 
consider.  The  judgment  is  afilrmed.  The 
other  judges  concur. 


Johnston  c.  Johnston. 
(Supretne  Cou/rt'of  NebrasHa.    June  18, 1889.) 

CONTBAOTS— BORDBN  OF  PROOF. 

1.  In  an  action  by  a  plaintiff  to  recover  the  price 
of  the  sinking  of  a  well,  it  was  alleged  In  the  pe- 
tition that  defendant  agreed  to  pay  the  plaintiff 
for  the  work  SO  cents  per  foot  for  the  first  100  feet, 
60  cents  for  the  next 50  feet,  and 76  cents  per  f  ootf  or 
all  over  150  feet.  The  answer  consisted— fHrst,  of 
a  general  denial ;  second,  of  an  allegation,  In  sub- 
stance, that  the  plalntift  bad  undertaken  to  sink 
and  curb  a  well  for  the  defendant  for  the  price  per 
foot  named  In  the  petition,  but  that  the  plaintiff 
had  agreed  and  warranted  that  the  well  should 
yield  a  specified  quantity  of  water  per  day,  and, 
in  case  of  falltue  so  to  do,  nothing  should  be  paid 
the  plaintiff  for  sinking  the  well,  and  that  the  well 
did  not  snpply  the  quantity  of  water  named.  This 
was  denied  by  the  reply.  It  was  held  that  an  in- 
struction to  the  jury  that  the  burden  of  proof  to 
snstaln  the  warranty  was  on  the  defendant  in  the 
action,  was  not  erroneous. 

3.  In  such  oase  an  Instruction  that  if  there  was 
a  warranty  and  breach  tbereof,  but  that  If  the 
plaintiff  did  not  expressly  agree  that  in  case  the 
well  did  not  yield  the  quantity  of  water  named  in 
the  answer  he  would  charge  nothing  therefor,  and 
if  the  Jury  found  the  well  was  of  any  value  the 
plaintiff's  recovery  should  be  the  contract  price, 


less  the  amount  it  would  cost  to  complete  the  well, 
was  not  erroneous,  as  inapplicable  to  the  evidence. 
iSylldbus  by  tlie  Court.) 

Error  to  district  court,  Nance  county; 
FosT,  Judge. 

George  D.  Meiklejohn  and  SvUitan  i 
Keeder.tor  plaintiff  in  error.  W.  F.  Critoh- 
fleld  and  J.  W.  McClelland,  for  defendant 
in  error. 

Reese,  C.  J.     This  action  originated  in  one 
of  the  inferior  courts  of  Nance  county,  where 
such  proceeding!*  were  had  as  resulted  in  an 
appeal  to  the  district  court.    In  that  court 
defendant  in  error  filed  his  petition,  in  whicii 
he  sought  to  recover  the  sum  of  ^4,  which 
he  alleged  was  due  him  from  plaintiff  in  er- 
ror for  services  rendered  in  sinking  a  well. 
It  was  alleged  that  plaintiff  and  defendant 
entered  into  an  oral  agreement  by  the  terms 
of  which  defendant  in  error  agreed  to  sink 
a  well  for  plaintiff  in  error,  for  which  plain- 
tiff in  error  was  to  pay  50  cents  per  foot  for 
the  first  100  feet,  60  cents  per  foot  for  all  over 
100  feet  and  under  150  feet,  and  75  per  foot 
for  all  over  150  feet  in  depth  of  said  well ;  that 
plaintiff  in  error  agreed  to  furnish  one  full 
hand  to  assist  defendant  in  error  in  sinking 
said  well,  or  to  repay  defendant  in  error  all 
moneys  paid  by  him  for  such  assistance;  that, 
in  pursuance  of  said  agreement,  defendant  in 
error  sunk  a  well  for  plaintiff  in  error,  on 
plai  ntiff 's  farm  in  Nance  county,  to  the  depth 
of  151  feet,  and  also  paid  one  E.  Uarman  for 
his  assistance  in  sinking  the  same  the  sum  of 
$15;  that  the  whole  amounted  toS98,  upon 
which  $14  had  been  paid.  Tiie  answer  of  plain- 
tiff in  error  consisted — Fiiit.  Of  a  general 
denial  of  the  allegations  of  the  petition.    Stc- 
ond.    It  was  alleged  that  "plaintiff  prom- 
ised and  agreed  with  defendant  that  he  would 
bore,  sink,  and  curb  the  well  for  defendrint 
on  his  stock-farm  for  the  consideration  of  the 
sum  of  fifty  cents  per  foot  for  the  first  one 
hundred  feet,  sixty  cents  per  foot  for  the  next 
fifty  feet,  and  seventy-five  cents  per  foot  fur 
each  foot  over  and  above  one  hundred  and 
fifty  feet,  and  plaintiff  should  put  in  one 
anil  a  half  inch  tubing  tor  the  first  thirty 
feet  cubing  at  the  bottom  of  the  well,  the  bal- 
ance of  said  curbing  to  be  constructed  of  one- 
inch  tubing;  that  said  well  wa^  to  be  com- 
pleted during  tlie  fall  of  1885;  that  plaintiff 
then  and  there  covenanted  and  agreed  with 
defendant  to  warrant  and  guaranty  said  well 
to  supply  defendant  with  twenty  barrels  of 
water  every  twenty-four  hours,  and,  if  plain- 
tiff failed  to  furnish  defendiint  such  supply 
of  water,  plaintiff  would  have  no  pay  for 
said  well ;  that  upon  plaintiff's  failure  to  sink 
the  well  in  the  year  1885,  as  per  his  contract, 
it  was  mutually  agreed  that  the  well  should  be 
sunk  in  the  spring  of  the  year  1886;  that  the 
well  was  sunk  to  the  depth  named  in  the  peti- 
tion, but  that  it  failed  to  furnish  the  quantity 
of  water  agreed  to,  and  that  plaintiff  lia<l  still 
fulled  to  furnish  defendant  with  a  well  accord- 
ing to  the  terms  of  said  contract,  or  a  well 
which  had  supplied  twenty  biu-rels  of  water 
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every  twenty-four  hoars,  which  by  said  eon- 
tract  plaintiff  had  agreed  and  warranted,  and 
that,  therefore,  there  was  a  failure  on  the  part 
of  plaintiff  to  comply  with  the  contract  set 
out  in  the  answer;  that,  upon  the  failure  of 
the  well  to  furnish  the  quantity  of  water  re- 
quired, plaintiff  agreed  to  return  in  the  fall 
of  the  year  1886  and  sink  the  well  ^fteen  or 
twenty  feet  deeper,  in  order  to  make  it  com- 
ply with  tlie  terms  of  the  contract,  but  that 
he  had  failed  so  to  do;  that,  owing  to  the 
failure  of  plaintiff  to  sink*  the  well  in  com- 
pliance with  his  contract  to  furnish  the 
amount  of  water  agreed  upon,  he  had  no 
cause  of  action  or  claim  against  the  defend- 
ant." The  reply  consist!  d  of  a  general  de- 
nial, with  an  admission  of  the  allegations  of 
the  answer  as  to  the  price  to  be  paid  for  sink- 
ing the  well.  A  jury  trial  was  had,  which 
resulted  in  a  verdict  and  judgment  in  favor 
of  defendant  in  error,  who  was  plaintiff  be- 
low, for  the  sum  of  965. 

A  motion  for  a  new  trial  was  filed,  based 
upon  the  following  grounds:  "First.  There 
is  error  in  the  assessment  of  the  amount  of 
the  recovery,  in  this:  The  action  is  brought 
to  recover  the  sum  of  eighty-fourdollars,  and 
interest  thereon  at  seven  per  cent,  from  June 
1, 1886,  whereas  the  verdict  is  for  $65.  See- 
and.  The  amount  of  recovery  is  excessive, 
appearing  to  have  been  given  under  the  influ- 
ence of  passion  and  prejudice.  Third.  The 
verdict  is  not  sustained  by  sufficient  evi- 
dence. Fourth.  The  verdict  is  contrary  to 
law.  Fifth.  The  verdict  is  contrary  to  the 
third  instruction  of  the  court,  given  on  his 
own  motion.  Sixth.  The  verdict  is  contrary  to 
the  second,  fifth,  sixth,  and  seventh  instruc- 
tions of  tjie  court,  given  on  his  own  motion. 
Seventh,  The  court  erred  tn  giving  the  in- 
structipn  asked  for  by  the  plaintiff,  and  duly 
excepted  ta"  "Ninth.  The  court  erred  in 
giving  the  ninth  instruction  on  his  own  mo- 
tion, and  duly  excepted  to." 

This  motion  being  overruled,  plaintiff  in 
error  presents  the  c<ise  to  this  court  by  pro- 
ceedings in  error.  It  is  contended  by  plain- 
tiff in  error  that,  if  defendant  in  error  were 
entitled  to  recover  at  all,  it  must  be  upon 
the  grounds  that  there  was  no  warranty  of 
the  well,  and  in  that  event  he  would  b9  en- 
titled to  the  sum  of  984,  and  no  less;  that,  if 
the  verdict  was  only  for  965,  the  jury  must 
have  found  on  the  theory  of  plaintiff  in  error, 
that  there  was  a  warranty,  and  assessed  the 
recovery  as  directed  by  one  of  the  instruc- 
tions given  on  the  request  of  plaintiff,  and 
which  instruction,  it  is  contended,  was  er- 
roneous. The  instruction  is  as  follows: 
"  You  are  instructed  that  if  from  the  evidence 
you  find  that  the  plaintiff,  Samuel  T.  John- 
ston, warranted  the  well  in  question  to  fur- 
nish twenty  barrels  of  water  per  day,  and 
that  the  well  failed  to  supply  that  amount, 
and  if  you  further  find  that  plaintiff  did  not 
expressly  agree  that  if  the  well  did  not  sup- 
ply twenty  barrels  per  dny  he  would  charge 
nothing  therefor,  and  also  find  that  the 
well,  as  shown  oy  plaintiff,  was  of  any  value 


whatever,  then,  and  in  that  case,  the  amount 
of  plaintiff's  recovery  should  be  the  contract 
price,  less  the  amount  it  would  cost  to  com- 
plete said  well,  and  make  it  supply- the 
amount  of  water  provided  for  in  the  warrtin- 
ty,  provided  it  could  be  made  to  comply  with 
the  terms  of  the  warranty."  The  principal 
objection  to  this  instruction  is  that  it  was 
not  applicable  to  any  of  the  evidence  in  the 
case.  To  this  we  cannot  agree.  There  was 
quite  a  conflict  in  the  testimony  upon  the 
question  of  the  warranty.  Plaintiff  in  error, 
in  his  testimony,  says  that  it  was  agreed 
that,  in  case  the  well  did  not  furnish  20  bar- 
rels of  water,  it  should  not  be  paid  for,  while, 
upon  the  other  hand,  defendant  in  error  In- 
sisted, and  by  other  evidence  as  well  as  his 
own  sought  to  prove,  that  while  it  was  par- 
tially agreed  that  the  well  should  furnish 
20  barrels  of  water,  yet  the  defect  or  failure 
was  caused  by  the  kind  of  tubing  which  was 
furnished  by  plaintiff  in  error;  that  while  he 
vii'tUiiUy  agreed  to  sink  a  well  which  would 
yield  20  barrels  of  water  per  day,  that  it  was 
not  uuderstuod  tlmt  the  tubing  furnished  by 
plaintiff  in  error  should  be  »aed;  and  an  ef- 
fort was  made,  which  was  partially  success- 
ful, perhaps,  to  show  that  the  whole  cause  of 
the  failure  was  in  the  quality  or  character  of 
the  tubing  furnished  by  plaintiff  in  error,  and 
which  he  insisted  should  go  into  the  well, 
even  to  the  extent  of  saying  that  he  would 
take  upon  himself  all  the  cliances  and  all 
risks  of  a  failure  resulting  from  the  quality 
of  the  tubing  used.  Taking  the  whole  case 
together,  we  do  not  think  the  giving  of  the 
instruction  was  erroneous. 

In  the  course  of  the  instructions  given  by 
the  court  on  its  own  motiun.we  are  told  that 
the  burden  of  proof  on  the  question  of  war- 
ranty was  on  plaintiff  in  error.  It  is  claimed 
that  in  this  the  court  erred,  as  the  answer 
consisted  in  part  of  a  general  denial,  and  no- 
where admitted  any  of  the  allegations  of  the 
petition;  that  the  defendant  assumes  the 
burden  of  proof  only  when  he  answers  in 
confession  and  avoidance.  Without  stopping 
to  examine  as  to  the  correctness  of  the  rule 
contended  for,  it  must  be  sufficient  to  say 
that,  in  substance,  the  answer  did  admit  the 
allegation  of  the  petition,  so  far  as  the  sinking 
of  the  well  and  the  price  to  b»  paid  therefor 
were  concerned,  but  sought  to  attach  to  them 
the  condition  of  warranty  as  an  avoidance 
of  any  indebtedness  therefor.  This  being 
true,  the  defendant  in  the  action  would  have 
to  assume  the  burden  as  to  the  defense  so 
pleaded.  In  so  instructing  thejury  the  court 
did  not  err. 

Upon  an  examination  of  the  whole  case, 
we  And  that  the  jury  were  properly  and  fully 
instructed  upon  every  point  involved,  and 
that,  while  we  may  not  be  able  to  account 
for  the  verdict  upon  the  most  logical  basis  ' 
furnished  by  the  evidence,  yet  thei  e  is  a  bas- 
is furnished  thereby  for  a  verdict  of  $65,  in- 
stead of  984,  as  claimed  by  defendant  in  er- 
ror. But  of  this  plaintiff  in  error  could  not 
complain.    If  we  assume  tliat  the  jury  found> 
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either  that  there  was  no  warranty,  or  that, 
if  there  were  such  warranty,  it  was  avoided 
ky  the  kind  of  tubing  furnished  l^  plaintiff 
in  error,  and  which  there  was  some  evidence 
to  show  was  so  furnished  in  opposition  to  the 
advice  of  defendant  in  error,  we  see  no  er- 
ror whici)  would  call  for  a  reversal  of  the 
Judgment.  It  is  therefore  affirmed.  The 
other  judges  conenr. 


JosLTN  et  al.  V.  King. 
(Supreme  Court  of  Nebrcuika.    June  18, 1889.) 
KKOLiOBDoa — Lbttes  Cauxubs— Loss  op  Lbt- 

TBBS. 

A  letter  carrier  in  the  city  of  O.  received  a  reg- 
istered letter  directed  to  F.  E.  B.,  "  St.  Charles 
Hotel,  Omaha,  Nebraska. "  He  delivered  the  let- 
ter to  the  clerk  of  the  hotel,  who  signed  the  return 
receipt,  aUo  the  letter  carrier's  book,  but  before 
the  letter  was  delivered  to  the  person  to  whom  it 
was  addressed,  and  who  was  a  guest  at  the  hotel. 
It  was  lost.  It  contained  $100  in  money.  The  loss 
becKHning  known,  the  letter  carrier  was  required 
by  the  post-office  department  to  pay  to  the  person 
to  whom  the  letter  was  addressed  the  sum  of  tlOO. 
In  an  action  by  the  carrier  against  the  person  to 
whom  he  delivered  the  letter,  it  was  held  that  a 
liability  existed,  and  the  judgment  of  the  district 
court  in  favor  of  the  letter  carrier  was  affirmed. 

(SyUabtu  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
Hopewell,  Judge. 

A.  If.  Pergtistm,  for  plaintiffs  in  error. 
Estabrook  d-  Irvine  and  W.  N.  Williams, 
for  defendant  in  error. 

Reese,  G.  J.  This  is  a  proceeding  in  er- 
ror to  the  district  court  of  Douglas  county. 
The  facts,  as  sliown  by  the  pleadings  and  bill 
of  exceptions,  may  be  briefly  stated  to  be 
substantially  as  follows:  George  A.  Joslyn 
was  the  proprietor  of  the  St.  Cteirles  Hotel, 
in  the  city  of  Omaha,  and  Fred  A.  Joslyn 
was  bis  cleric  In  said  hotel.  Defendant  in 
error  was  a  letter  carrier,  under  the  employ- 
ment of  the  post-offlce  department  of  the 
United  States,  and  in  the  course  of  his  busi- 
ness had  received  for  delivery  a  registered 
letter,  addressed  to  "Frank  £.  filiickman,  St. 
Charles  Hotel,  Omaha,  Nebraska. "  He  took 
the  letter  to  the  hotel,  but,  the  person  to 
whom  it  was  directed  not  being  present,  he 
delivered  it  to  Fred  A.  Joslyn,  tlie  clerk  of 
the  hotel,  taking  his  receipt  therefor,  both 
upon  the  letter  carrier's  book  and  U(>on  the 
card  for  return  to  the  sender  of  the  letter. 
After  accepting  and  receipting  for  the  letter, 
7.  A.  Joslyn  placed  it  in  the  letter-box  in  the 
office  of  the  hotel.  This  was  about  noon  in 
the  day.  A  paii;  of  his  duties  being  to  act  as 
night  clerk  in  tlie  hotel,  he  soon  after  retired 
to  his  room  and  went  to  sleep,  and  did  not  re- 
turn to  the  office  until  about  6  o'clock  of  that 
evening,  when  it  was  discovered  that  the 
letter  had  been  purloined  from  the  letter-box 
in  which  he  had  placed  it  in  the  office,  and 
tfould  not  be  found.  Under  a  regulation  of 
the  post-offlce  depaitment,  it  was  the  duty  of 
the  carrier  (deiendant  in  error)  to  have  de- 
livered the  letter  only  to  the  person  to  whom 


it  was  directed,  or  upon  his  written  order. 
Having  failed  to  do  this,  be  was  held  respon- 
sible to  the  person  to  wlioni  the  letter  was 
directed,  and,  It  being  shown  that  it  con- 
tained $100  in  money,  he  was  required  to 
pay  the  same  to  Mr.  HIackraan,  which  he  did, 
and  then  brought  suit  against  plaintiffs  in 
error  foe  the  amount  so  paid  out,  charging 
them  with  negligen-  e  in  failin;^  to  deliver  the 
letter  to  the  person  to  whom  it  was  directed. 
The  trial  in  the  district  court  resulted  in  a 
flndingand  judgment  in  favor  of  defendant  ia 
error,  and  for  the  purpose  of  reversing  this 
judgment  plaintifls  in  error  bring  the  cause 
to  this  court  by  proceedings  in  error. 

Tlie  facts  seem  to  be  substantially  con- 
ceded as  hereinabove  stated,  the  only  ques- 
tion presented'  being  whether  or  nut  plain- 
tiffs in  error  were  liable  under  these  condi- 
l;iou8.  It  is  contended  that  this  liability  does 
not  exist,  for  the  following  reasons:  First. 
Defendant  in  error  was  negligent  himself  in 
delivering  the  letter  to  Fred  A.  Joslyn  for 
Blackman,  and  taking  his  receipt  therefor, 
instead  of  delivering  it  to  the  person  to  whom 
it  was  directed.  Second.  That  plaintiffs  in 
error  are  not  liable,  for  the  reason  that  it  is 
not  shown  that  defendant  in  error  communi- 
cated to  Fred  A.  Joslyn,  at  the  time  that  he 
delivered  Ihe  letter  to  him  and  accepted  his 
receipt,  that  it  contained  the  remittance  re- 
fen-ed  to,  or  that  it  was  a  valuable  letter. 
While  it  may  be  assumed  that  defendant  in 
error  was  guilty  of  negligence  in  delivering 
the  letter  to  plaintiffs  in  error,  and  that  in 
so  doing  be  became  personally  liable  to  the 
person  to  whom  the  letter  was  directed,  yet  we 
fail  to  see  why  this  should  relieve  plaintiffs  In 
error  from  responsibility  for  their  own  nejrli- 
genoe  in  the  matter.  In  other  words,  the  u^^- 
ligence  of  defendant  in  error  in  delivering  ta 
tbem  a  letter  which  should  hare  been  deliv- 
ered to  another  person  cannot  in  any  degree 
relieve  them  of  the  responsibility  growing 
out  of  their  own  negligence.  It  is  contended 
that  as  Fred  A.  Joelyn  did  not  know  tiiat 
the  letter  contained  a  remittance,  or  was  u|>- 
on  a  matter  of  importance,  and  that  he  bad 
never  at  any  time  before  that  received  a  reg- 
istered letter,  and  did  not  know  what  it  was. 
he  should  nr)t  be  held  liable.  To  this  we 
cannot  agree.  The  fact  tliat  a  receipt  wa.s 
required,  both  upon  the  carrier's  book  and 
upon  tlie  card  to  be  returned  to  the  sender, 
was  sufficient  to  notify  him  tiiat  it  was  at 
least  an  unusutU  letter,  and  one  whicli  re- 
quired special  care.  He  seeks  to  avoid,  this 
by  saying  that  he  supposed  it  was  simply 
what  is  known  as  an  "immediate  delivery" 
letter,  and  not  of  much  importance;  This 
fact  would  not  relieve  him,  for  had  it  been 
simply  an  immediate  delivery  letter  the  ftuA 
of  its  being  such  would  have  been  notice  to 
him  that  it  was  of  mure  than  ordinai-y  im- 
portance, and  the  same  care  would  have  been 
required.  The  receipt  is  signed  by  P.  A. 
Joslyn;  was  introduced  in  evidence.  It  is 
the  usual  printed  form  in  use  br  the  posi- 
office  department,  with  the  heading.  "  l£t-gi» 
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try  Beturn  Beoelpt,"  and  Immediately  above 
the  signature,  "F.  £.  Blacksian,"  placed 
there  by  him;  and  also  the  words,  "received 
the  above-described  registered  letter,"  in 
large  letters.  This,  in  addition  to  his  signa- 
ture, being  required  on  the  carrier's  book, 
was  sufficient  to  charge  liim  with  notice  that 
the  letter  receipted  for  was  of  more  than  or- 
dinary importance,  and  that  special  care  was 
required.  The  bailment  was  voluntarily  as- 
sumed upon  his  part,  and  care  should  have 
been  proportion ntely  increased.  The  judg- 
ment of  the  district  court  is  affirmed.  The 
other  judges  concur. 


Mky£b  v.  Shakp. 
(Supreme  Court  of  Nebraska.     June  18,  1889.) 
Dkcisiost  oh  FoBMra  Appeal  —  Partmbrshif — 

ODARANTT— PLBADIKe. 

1.  A  JTidgnient  or  mling  at  tbis  court  in  a  caae 
or  point  distinctly  and  finally  made  will  be  bald  to 
be  the  law  of  the  case  in  which  made,  throughout 
its  course  of  litigation,  without  regard  to  the  num- 
ber of  limes  which  it  may  be  brought  l)efore  the 
court  on  the  Intrinsic  merits  of  snch  judgment  or 
ruling.  See  Hiatt  v.  Brooks,  17  Neb.  8S,  22  N.  W. 
Rep.  73;  Leigbton  v.  Stuart,  19  Neb.  546,  96  N. 
W.  Rep.  198;  Marion  v.  State,  20  Neb.  247,  29  N. 
W.  Rep.  911;  and  Lane  y.  Starkey,  20  Neb.  586,  81 
N.  W.  Rot.  238. 

2.  D.,  W.  &  S.  were  a  firm,  owning  goods  and 
carrying  on  a  business,  and  owing  partnership 
debts.  8.  sold  oat  his  interest  to  G.,  whereupon, 
and  in  oonsideraSJon  of  such  sale,  the  new  firm  of 
D.,  W.  &  O.  guarantied  to  pay  all  the  debts  of  the 
old  firm  of  D.,  W.  &  S.,  and  keep  S.  harmless  in 
respect  thereto.  Afterwards  W.  sold  out  his  in- 
terest to  N.,  whereupon,  and  In  consideration  of 
such  sale,  the  new  firm  of  D.,  N.  &  O.  guarantied 
to  pay  all  the  debts  of  the  firm  of  D.,  W.  &  G.,  and 
keep  W.  harmless  in  respect  thereto.  After- 
wards the  firm  composed  of  D.,  N.  &  G.,  by  the 
name  and  designation  of  D.,  N.  &  Co.,  sold  to  H.  a 
one-fourth  interest  in  said  goods  and  business, 
whereupon  said  new  firm  of  D.,  N.,  G.  &  M.  guar- 
antied to  pay  all  the  debts  and  liabilities  of  the 
said  preceding  firm  of  D.,  N.  &  Co.  Afterwards 
D.  sold  his  interest  in  said  goods  and  business  to 
said  M.,  N.  &  G.,  who  guarantied  to  pav  all  the 
debts  and  liabilities  of  the  said  firm  of  D.,  N.  &  Ca, 
and  to  keep  D.  harmless  in  respect  thereto,  includ- 
ing all  the  debts  and  liabilities  above  mentioned. 
Afterwards  the  said  last  firm  of  N.,  O.  &  iL  was 
dissolved  by  the  withdrawal  of  G.,  in  considera- 
tion of  which  N.  &  M.  guarantied  to  pay  all  the 
debts  and  liabilities  above  mentioned,  and  that 
afterwards  the  remaining  firm  of  K.  &  M.  dis- 
solved, M.  retaining  all  the  property  and  effects  of 
the  said  partnership,  and  in  consideration  thereof 
guarantying  to  pay  all  the  debts  and  liabilities  of 
said  last-named  partnership,  including  the  debts 
and  liabilities  above  described.  None  of  said  sev- 
eral firms  paid  all  of  the  debts  of  the  original  firm 
of  D.,  W.  &  S.,  but  after  the  sale  by  W.  to  N.,  cer- 
tain of  the  said  debts  remaining  anpald,  S.  and  W. 
were  obliged  to  pay,  and  did  pay  them.  In  an  ao- 
tion  by  S.  in  his  sole  name  against  M.  on  his  guar- 
anty to  pay  said  debts  and  keep  him  (S.)  harmless 
in  respect  thereto,  heW,  that  the  petition,  without 
an  allegation  of  the  payment  of  suoh  debts  and 
liabilities  by  S.  &  W.,  and  the  assignment  of  his 
interest  in  such  payment  by  W.  to  S.,  is  insuffi- 
cient. 

f  (.Syllabus  by  the  Court.) 

Error  to  district  court.  Lancaster  county; 
FiKLD,  Judge. 

Satnyer  &  Snell,  for  plaintiff  in  error. 
Cornish  «fe  'J'ebbitts  and  O.  P.  Mason,  for  de- 
femlaut  in  error. 


Cobb,  J.  This  cause  was  before  this 
court  on  error  to  the  district  court  of  Lan> 
caster  county  at  a  former  term.  A  general 
demurrer  to  the  petition  bad  been  sustained, 
and  the  cause  dismissed.  The  opinion  of 
this  court,  reversing  the  judgment  of  th* 
lower  court,  and  remanding  the*  cause  for 
further  proceedings,  is  to  \>e  found  in  29 
Neb.  223,  29  N.  W.  Rep.  379.  The  cause 
was  tried  to  a  jury,  with  a  verdict  and  judg- 
ment for  the  plaintiff,  and  is  now  brought 
up  by  procedure  in  error  by  defendant,  who, 
by  brief  and  argument  of  counsel,  presents 
18  points  of  error.  The  Hrst  four  points 
are  devoted  to  a  review  of  the  question  de- 
cided in  the  former  opinion,  al>ove  referred 
to.  In  the  case  of  Hiatt  v.  Brooks,  17  Neb. 
33,  22  N.  W.  Rep.  73,  we  held,  following 
Phelan  v.  San  Francisco,  20  Cal.  45,  to  tlie 
effect  that  a  previous  ruling  or  judgment 
of  tliis  court  upon  a  point  distinctly  made 
would  be  held  to  be  the  law  of  the  case  in 
which  made  throughout  its  course  of  litiga- 
tion, without  Regard  to  the  number  of  times 
which  it  might  come  l)efore  the  court,  or 
the  intrinsic  merits  of  such  ruling  or  judg- 
ment. This  holding  was  adhered  to  in  tb» 
sulisequent  cases  of  Leighton  v.  Stuait,  19 
Neb.  546,  26  N.  W.  Rep.  198;  Marion  v. 
State,  20  Neb.  247,  (of  opinion,)  29  N.  W. 
Rep.-911,  918;  and  Lane  v.  SUrkey,  20  Neb. 
586,  31  N.  ^V.  Rep.  238.— and  is  believed  to 
be  the  law.  The  points  above  referred  to, 
therefore,  l)eing  within  the  former  ruling 
and  opinion,  will  nut  be  examined  here.  The 
fifth,  sixth,  seventh,  eighth,  and  ninth  points 
of  the  brief  are  based,  at  least  in  great  part, 
upon  the  gi  vi  ng  of  the  eighth  instruction,  giv- 
en by  the  court  on  its  own  motion.  I  here 
copy  the  instruction:  "If  you  Qnd  from  tiw 
evidence  that  Wallingford  <fe  Shamp  paid  any 
of  the  sums  sued  upon,  and  that  prior  to  the 
commencement  of  this  action  Wailingfund 
sold  his  interest  to  the  plaintiff,  then  the 
plaintiff  would  have  the  same  rights  in  the 
ptremiaee  as  though  lie  hiid  paid  the  debts 
himself."  The  objection  of  counsel  to  this 
instruction  is  based  upon  the  fact  that  it  is 
not  alleged  in  the  petition  that  WHllingford 
&  Shamp  paid  any  of  the  sums  sued  upon, 
and  that  Wallingford  afterwards  sold  his  in- 
terest therein  to  the  plaintiff;  but,  on  the 
contrHry,  it  is  alleged  in  the  petition  that 
neither  the  defendant  Dawson,  Geisler,  nor 
Wallingford,  nor  either  of  said  copartnerships, 
hud  or  have  paid  said  indebtedness,  or  any 
part  thereof,  and  that  plaintiff  ttad  l>een  com- 
pelled to  pay  all  of  said  indebtedness  and  oi>> 
ligations.  And  counsel  contend  that  proof 
to  the  effect  that  this  indebtedness  was  paid 
by  Wallingford  &  Shamp,  and  that  Walling- 
ford had  assigned  to  plaintiff  bis  interest 
therein,  does  not  meet  the  allegation  that 
plaintiff  alone  had  paid  it. 

By  reference  to  the  petition,  set  out  at 
length  in  the  former  opinion,  and  reported 
in  the  case  above  referred  to,  the  allegation 
will  be  found  to  be  that  "on  the  9lh  day  of 
November,  1880,  the  plaintiff  sukl.all  of  his 
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Interest  In  said  partnership  to  one  John 
Geisler,  the  firm  of  Dawson,  Wallingford  & 
Oeisler  assuming  and  agreeing  to  pay  all 
of  said  debts,  and  save  the  plaintiff  hEirmli'SS. 
That  in  December,  1880,  said  Wallingford 
sold  and  transferred  his  interest  in  said  firm 
to  Dawson,  Geisler,  and  one  C.  Nahrung,  in 
part  consideration  of  which  said  three  per- 
sons agreed  to  pay  all  the  debts  of  said  Daw- 
son, Wallingford  &  Greisler,  and  save  said 
Wallingford  harmless,"  with  other  sulwe- 
qnent  sales  and  transfers  by  the  several  per- 
sons and  partners  therein  named,  with  like 
assumptions  and  guaranties  on  the  part  of  the 
purchasers  and  remaining  owners  and  part- 
ners, nntil  and  by  means  of  which  the  de- 
fendant become  the  sole  owner  and  guaran- 
tor. Tlie  plaintiff  and  Wallingford  were, 
nevertheless,  still  bound  to  the  creditors  of 
the  original  firm  of  Dawson,  Shamp  &  Co. 
And  so,  if  upon  the  failure  of  the  guarantors 
to  pay  any  of  said  guarantied  indebtedness, 
the  plaintiff  and  Wallingford  paid  the  same, 
it  became  a  chose  in  action  in  their  hands 
against  the  guarantors,  and  finally  against 
the  defendant  as  sole  guarantor.  Such  chose 
in  action  was  assignable  from  Wallingford  to 
the  plaintiff,  and,  being  so  assigned,  could 
be  sued  on  by  him  in  his  sole  name  as  the 
lawful  owner  and  holder  thereof;  and  in  that 
case,  MS  a  matter  of  pleading,  it  was  neces- 
sary to  set  out  its  payinent  by  plaintiff  and 
Wallingford,  and  the  assignment  by  Walling- 
ford of  his  moiety  to  plaintiff.  But  the 
point  urged  by  plaintiff  in  error  is  that  there 
is  no  allegation  of  payment  by  plaintiff  and 
Wallingford  in  the  petition;  nor.  If  they  did 
pay  any  of  said  indebtedness,  that  the  inter- 
est of  Wallingford  therein,  or  to  be  repaid 
therefor  by  bis  grantee  and  guarantor,  or 
those  claiming  un  !er  him,  ever  passed  to  the 
plaintiff  by  assignment.  That  therefore  the 
above  instruction  was  not  only  inapplicable 
to  the  pleadings,  but  that  the  evidence  of  the 
payment  of  any  part  of  said  indebtedness 
by  Wallingford  &  Sliarap,  or  Wallingford, 
Shamp  &  Co.,  was  inadmissible  for  the  want 
of  pleadings  on  which  to  base  the  same,  and 
that  all  sucli  evidence,  being  admitted  over 
defendant's  objection,  was  erroneously  ad- 
mitted, and  that  for  such  error,  as  well  as 
that  of  the  giving  of  the  above  instruction, 
the  judgment  ought  to  be  reversed. 

It  appears  by  the  bill  of  exceptions  that 
the  plaintiff,  being  on  the  stand  as  a  witness 
on  his  behalf,  and  having  testified  as  to  the 
sale  by  him  to  Mr.  Geisler  of  his  share  and 
interest  in  the  partnership  property  and  bus- 
iness, the  sale  by  Wallingford  to  Mr.  Nah- 
rung of  his  share  and  interest  in  the  said 
partnership  property  and  business,  and  the 
terms  of  such  sale,  including  that  the  pur- 
chasers assumed  all  the  indebtedness  and  lia- 
bilities of  the  firm ;  also  of  the  purchase  by 
the  defendant  of  a  one-fourth  interest  of  the 
property  and  business  of  the  partnership, 
etc.;  and,  having  testified  that  at  the  time 
of  the  said  several  sales,  purchases,  and  as- 
sumptions the  old  firm  of  Dawson,  Shamp  & 


Co.  was  indebted  to  the  La  Belle  Wagon 
Company,  as  securities  upon  a  note  of  one 
Peter  Davey, — a  note  and  check  being  ex- 
hibited to  him, — testified  that  the  note  was 
given  for  a  wagon,  and  that  the  check  was 
given  for  the  note:  that  the  note  was  given 
by  Peter  Davey,  anil  was  paid  by  plaintiff; 
that  it  was  one  of  the  notes  which  the  firm 
he  sold  out  to  ngreed  and  undertook  to  par. 
Plaintiff  then  offered  the  check  in  evidence, 
to  which  defendant  objected,  for  the  reason 
that  it  was  not  the  check  of  the  plaintiff,  but 
of  Wallingford,  Shamp  &  Co.,  etc.,  which  ol>- 
jection  was  overruled,  and  the  check  admit- 
ted in  evidence.  Witness,  being  shown  an- 
other paper,  was  asked  what  it  was  given 
for,  and  replied  that  it  was  given  for  an  in- 
dorsement,— indorsed  paper  of  the  R.  K.  El- 
wood  Manufacturing  Company;  that  it  was 
an  indebtedness  of  the  firm  of  Dawson, 
Shamp  A  Co.  at  the  time  plaintiff  sold  out 
his  interest;  that  it  was  one  of  the  debts  that 
the  firm  agreed  to  pay,  and  that  he  (plaintiff) 
subsequently  piiid  it.  Witness  continued  (I 
copy  his  testimony  from  the  bill  of  excep- 
tions:) "This  was  thti  note  that  Burr  pro- 
tested. That  was  paid.  It  had  not  been 
paid.  We  took  up  that  indebtedness  with 
that  amount,— $157.  Qtiestion.  With  that 
check?  Anmoer.  With  that  check;  yea.  Q, 
Who  has  paid  that?  A.  I  have  pjtid  it.  Q. 
You  individually?  A.  Yes,  sir."  Thecheck 
being  offered  in  evidence,  defendant  objecte.l 
for  the  reason  that  it  shows  that  it  was 
drawn  in  favor  of  F.  E.  Hills  or  bearer,  and 
drawn  by  Doolittle,  Shamp  &  Co.,  and  other 
reasons.  The  objection  was  overruled,  and 
the  evidence  admitted.  The  examination  w<u3 
continued.  "Question.  Look  at  the  paper  I 
now  hand  you,  and  state  what  the  money  was 
applied  for.  Answer.  This  was  applied  on  a 
Peru  planter.  Q.  Was  that  one  of  the  d  -bts 
existing  against  the  firm  of  Dawson,  Shamp 
&  Co.  at  the  time  you  sold  out?  A.  Yes,  sir. 
Q.  I  will  ask  you  if  that  is  one  of  the  notes 
tiiat  the  parties  to  whom  you  sold  out  as- 
sumed to  pay?  A.  Yea.  Q.  By  whom  was 
it  paid?  ^.  That  note  was  paid  by  me.  Q. 
Is  that  the  check  on  which  the  money  was 
paid?  A.  Yes."  Plaintiff  offered  check  in 
evidence.  Defendant  objected  for  the  rea- 
son that  tlie  check  was  drawn  by  AValling- 
ford,  Shamp  &  Co.,  and  not  by  the  plaintiff, 
etc.,  whicli  objection  was  overruled,  and  the 
evidence  admitted.  The  witness  testified  to 
other  payments  of  the  same  general  char- 
acter. Upon  cross-examination,  the  plaintiff 
recapitulated  and  re-enumerated  the  several 
debts  guarantied  by  defendant,  and  which  had 
been  paid  by  him.  Referring  to  the  Qrst  in 
order  of  these  debts,  defendant  asked :  "  Que9- 
tion.  Who  paid  that?  Anstoer.  This  we 
paid.  I  think  I  and  Wallingford  paid  these 
notes.  Q.  I  want  to  know  whether  yon,  or 
you  and  Wallingford?  A.  Well,  this  note, 
I  think,  we  paid  together.  Q.  You  paid  it 
as  Wallingford  &  Shamp, — as  a  comp,iny? 
A.  Yes,  sir;  not  as  a  company,  but  I  and 
him  individually.  Q.  Together,  then,  but 
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not  as  a  company?  A.  Yes,  sir.  Q.  The 
next  item?  A.  Frederick  Witte.  Q.  How 
much?  A.  $30.  Q.  Paid  by  Wallingford 
AShamp?  A.  Yes.  *  *  *  Q.  Well?  A. 
«157,  to  F.  E.  Hills,  for  the  Elwood  Miinu- 
facturing  Company,  May  12, 1883.  Q.  That 
was  paid  by  Wallingiford&  Sham p?  A.  Yes, 
if  there  is  any  difference.  I  will  state,  $95.76, 
October  4,  1882,  to  J.  H.  Brown  justice  of 
the  peace,  for  La  Belle  Wagon  Company; 
Magnus  Larson,  $80;  ♦  *  ♦  check  to 
Harwood,  Ames  &  Kelley  for  837.60,  for 
Hunt,  Dunn  &  Co.;  $19  to  J.  T.  Clark  for 
T.  H.  Smith;  to  L.  C.  Burr,  $27.50;  the  La 
Belle  Wagon  Co.,  or  B.  F.  Moore.  $260.  Q. 
All  lliese  items  were  paid  by  Wallingford  & 
Sharap?  A.  At  the  time  my  recollection  is 
they  are;  perhaps  not  all  of  them.  I  cannot 
refresh  my  memory  sufficiently  to  say  wheth- 
er or  not  one  or  two  were  paid  by  myself 
without  looking  up  the  matter.  *  *  ♦ 
Q,  After  Wallingford  had  paid  this  you  say 
you  bought?  A.  Why,  yes;  Wallingford  as- 
signed his  claim  to  me,— that  is,  verlially. 
Q.  Verbally?  A.  Yes.  Q.  Was  it  all  in 
talk  he  assigned  over  to  you?  A.  Yes,  sir. 
Q.  When  was  the  assignment  made?  A. 
Well,  that  I  cannot  say.  It  was  before  this 
suit  was  brought, — about  the  time  the  suit 
was  brougiit,  I  think.  *  ♦  *  It  was  an 
agreement  that  I  should  take  tlie  entire  in- 
debtedness. He  owes  me  for  it,  and  I  owe 
him."  The  record  then  appears  to  me  to  be 
open  and  subject  to  the  objection  made  to  it 
by  the  counsel  for  the  plaintiff  in  error, 
while  I  do  not  doubt  that  with  the  necessary 
allegation  of  payment  by  Shamp  &  Walling- 
ford, and  of  the  assignment  of  the  claim  for 
repayment  thereof  under  the  guaranties  of 
the  said  contracts  of  purchase  by  Walling- 
ford to  Shamp,  the  action  could  be  main- 
tained. But,  without  such  allegations  in  the 
petition,  I  do  not  see  that  either  the  instruc- 
tion above  set  out  or  the  admission  of  the 
testimony  objected  to  can  be  sustained.  The 
judgment  of  the  district  court  is  tlierefore  re- 
versed, and  the  cause  remanded  to  that  court 
for  further  proceedings  in  accordance  here- 
with, and  with  instructions  to  that  court  to 
allow  the  plaintiff  to  amend  his  petition  as 
lie  may  be  advised.  Judgment  accordingly. 
The  other  judges  concur. 


MUSSELMAN  O.  BABKEB. 

(Supreme  Court  of  Nebraska.    June  18, 1B89.) 

Breacb  or  Mabriaob  Prohisb — Evisexce — Dam- 

AOE8 — AtTOKNET   AND  CLIENT. 

1.  Where  an  attorney  was  employed  to  defend  a 
prosecution  in  bastardy,  and  la  violation  of  his  re- 
tainer BOUKht  to  appear  for  the  plaintiff  in  the  ac- 
tion, and  was  perpetually  enjoined  from  so  doing, 
such  retainer  and  injunction  will  not  prevent  him 
from  accepting  a  retainer  and  appearing  for  the 
plaintiff  in  a  suit  for  damages  resuXtinf  from  a 
breach  of  contract  for  marriage,  the  plaintiff  and 
defendant  being  the  same  as  in  the  prosecution  for 
bastardy. 

3.  The  loss  of  social  standing  in  the  community 
in  which  a  plaintiff  in  an  action  for  damages  for 
breach  of  promise  of  marriage  resides,  caused  by 
her  seduction,  is  an  element  of  damages  to  be  con- 


sidered in  such  action ;  and  a  ruling  of  the  trial 
court  permitting  the  plaintiff  to  state  In  her  evi- 
dence that  since  the  seduction  she  had  been 
"sneered  at"  upon  the  streets  in  the  dty  In  which 
she  resided,  would  not  be  error  reqnirmg  the  re- 
versal of  a  judgment  rendered  upon  a  verdict  in 
the  plaintiff's  favor. 

8.  In  such  case  it  was  not  error  for  the  oourt  to 
permit  the  plaintiff  to  testify  that  the  defendant 
was  the  fatner  of  an  illegitimate  child,  begt)tten 
by  him  while  the  agreement  for  marriage  existed, 
and  on  the  faith  thereof  on  the  part  of  the  plaintiff 
in  the  action. 

4.  Where  upon  the  examination  la  chief  of  a  de- 
fendant a  question  is  propounded  to  him  the  an- 
swer to  which  is  excluded,  upon  objection  of  the 
plaintiff,  a  reviewiifg  court  will  not  inquire 
whether  the  trial  court  erred  in  excluding  the  ev- 
idence, if  it  appears  that  the  witness  was  after- 
wards interrogated,  and  testified  fully  upon  the 
subject  upon  which  he  was  interrogated. 

6.  The  evidence  examined,  and  tieUi  sufBoient  to 
sustain  the  verdict  of  the  jury. 

6.  In  an  action  for  damages  for  a  breach  of  prom- 
ise of  marriage,  where  there  was  sutBcient  evi- 
dence to  justify  the  jury  in  finding  that  the  prom- 
ise was  made,  and  that  the  defendant  had  seduced 
the  plaintiff  through  and  by  reason  of  her  reliance 
upon  his  promise.  It  was  held,  that  a  verdict  in  fa- 
vor of  the  plaintiff  for  $7,000  damages  was  not  ex- 
cessive. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Harlan  county; 
Gaslin,  Judge. 

//.  W.  Colby,  for  plaintiff  in  error.  T. 
Jiidson  Fergtmon  aud  B.  C.  Oyler,  for  defend- 
ant in  error. 

Kkese,  C.  J.  This  action  was  instituted 
in  the  district  court  for  damages  resulting 
from  a  breach  of  marriage  contract,  the  dam- 
ages being  laid  at  $10,000.  A  jury  trial  was 
had,  which  resulted  in  a  verdict  in  favor  of 
defendant  in  error,  and  assessing  her  dam- 
ages at  $7,000.  A  motion  for  a  new  trial 
was  flleil,  which  was  overruled,  when  a  judg- 
ment was  rendered  upon  the  verdict.  Plain- 
tiff in  error,  who  was  defendant  in  the  dis- 
trict court,  brings  the  cause  to  this  court  for 
review  by  proceedings  in  error.  The  motion 
for  a  new  trial  was  based  upon  the  following 
grounds:  "(1)  Because  tl>e  verdict  is  con- 
trary to  the  evidence.  (2)  Because  it  was  not 
sustained  by  sufficient  evidence.  (3)  Because 
verdict  was  contrary  to  law.  (4)  There  was 
error  in  the  assessment  of  the  amount  of  re- 
covery, the  same  being  too  large.  (5)  Be- 
cause there  was  error  of  law  occurring  at  the 
time  of  the  trial,  and  excepted  to  by  the  plain- 
tiff. (6)  The  court  erred  in  allowing  plain- 
tiff's attorney  to  prosecute  said  action.  (7) 
The  verdict  was  contrary  to  the  instructions 
asked  by  the  defendant  and  given  by  the 
court.  (8)  Because  the  verdict  was  contrary 
to  the  fourth  instruction  given  by  the  court 
on  motion  of  defendant.  (9)  Because  the 
damages  are  excessive,  and  were  given  under 
the  influence  of  passion  and  prejudice." 

Such  of  these  grounds  as  are  discussed  in 
plaintiff's  brief  will  be  noticed  here,  in  the 
order  in  which  they  occur  therein.  It  ap- 
pears from  the  record  that  T.  J.  Ferguson, 
who  was  one  of  the.  attorneys  for  defendant 
in  error,  had  formerly  been  employed  by 
plaintiff  in  error  as  his  attorney  in  certain 
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bastardy  proceedings  which  liad  been  insti- 
tated  against  plaintiff  In  error  by  defendant 
in  error,  and  that  he  soaght  to  appear  against 
plaintiff  in  error  iu  that  prosecution,  but  was 
enjoined  from  so  doing  by  the  district  court. 
The  record  in  tliat  case  was  not  introdaoed  in 
evidence  upon  the  objection  made  to  Mr.  Fer- 
guson's appearance  in  this  case  as  counsel 
for  defendant  in  error,  but  the  journal  entry 
by  whicli  the  injunction  was  made  perpetual 
was.  As  shown  by  that  decree,  the  court 
found  "that  the  plaintiff,  Clyde  S.  Mussel- 
man,  employed  and  retained  the  defendant, 
T.  J.  Ferguson,  to  assist  in  his  defense  in 
certain  bastardy  proceedings  brought  against 
him  by  Sarali  Jane  fiartcer;  ♦  *  *  that 
at  the  time  plaintiff  employed  said  Ferguson, 
and  ever  since  said  time,  the  said  Ferguson 
has  been  and  now  is  a  duly  admitted  practic- 
ing attorney  in  the  courts  of  recoi-d  in  the 
state;  *  *  •  that  alter  accepting  the  re- 
tainer by  said  Ferguson  of  said  plaintiff,  and 
after  the  employment  of  liim  as  aforesaid, 
said  Ferguson  acted  as  counsel  for  the  said 
Sarah  Jane  Barker,  and  Instituted  a  suit  for 
the  said  Sarah  Jane  Barlier  similar  to  this 
one,  and  for  the  same  purpose  In  which  he 
was  employed  by  this  plaintiff  to  defend  this 
said  plaintiff;  *  *  *  that  be  was  pro- 
ceeding in  said  action  at  the  commencement 
of  this  action. "  Upon  these  findings  a  decree 
was  entered  perpetually  enjoining  the  said 
Ferguson  from  acting  as  attorney  for  said 
Sarah  Jane  Barker  or  Thomxs  Barker  (her 
father)  in  any  action  or  proceeding  brought 
or  to  be  brought  by  them,  or  either  of  them, 
or  anyone  in  tlieir  iwhalf,  "wherein  it  has 
been  attempted  or  shall  be  attempted  to  de- 
clare the  plaintiff  the  putative  fatiter  of  said 
child  of  sard  Sarah  Jane  Barker,  *  *  * 
and  that  he  be  perpetually  enjoined  and  re- 
strained from  divulging  any  communication 
made  to  him  by  said  Musselman,  or  any  one 
on  behalf  of  said  Musselman,  while  he  was 
acting  as  attorney  tor  said  Musselman  in  said 
proceedings,"  etc.  The  court  overruled  the 
objection,  and  allowed  Mr.  Ferguson  to  ap- 
pear for  defendant  in  error,  and  prosecute 
this  case,  and  the  ruling  so  made  is  now  as- 
signed as  error.  While  this  record  may  not 
be  considered  as  commendatory  of  the  course 
souglit  to  be  pursued  by  the  attumey  named, 
yet  we  cannot  see  that  the  fact  that  he  had 
been  employed  by  defendant  in  error,  iu  the 
bastardy  proceedings  referred  to  wooid  nec- 
essarily prevent  him  from  acting  as  counsel 
for  defendant  in  errar  in  this  action  for  dam- 
ages resulting  from  a  breach  of  contract. 
While  it  is  true  tliat  tlie  fact  that  while  the 
agreement  or  contract  for  marriage  existed 
plaintiff  in  error  made  use  of  the  agreement 
as  a  means  for  seducing  defendant  in  error 
was  competent  evidence  for  the  pttr|)ose  of 
enliancing  damages,  (Matthews  v.  Cribbett, 
11  Ohio  St.  330;  3  Sutli.  Dam.  316.  and  cases 
cited  in  note;  Tubbs  v.  Van  Kleek,  12  111. 
446;  Coil  v.  Wallace,  24  N.  J.  Law,  291;) 
yet  the  fact  that  such  seduction  resulted  in 
pr^nancy  and  cluld-blrtb  would  not  neces- 


sarily beomne  a  material  inquiry,  except  as 
it  might  incidentally  arise  as  corroborative 
of  the  evidence  offered  to  support  the  charge 
or  cause  of  action  alleged  by  the  plaintiff  in 
the  suit.  Neither  cncld  it  be  said  that  in  the 
baslai'dy  prooeedings  It  would  be  essential  to 
prove  a  contract  of  marriage,  in  order  to 
maintain  the  action.  TItereifore  we  can  see 
no  legal  reason  why  the  fact  of  the  retainer 
of  the  attorney  named  to  defend  in  tiie  bas- 
tardy proceedings  should  prcdiibit  the  accept- 
ance of  a  retainer  from  the  plaintiff  in  that 
suit  to  prosecute  an  action  again^  his  client 
for  a  hiisach  of  contract  for  marriage.  Price 
V.  Railroad  Co.,  18  Ind.  137. 

While  defendant  was  a  witness  npon  the 
stand  in  her  own  behalf,  she  was  asked  to 
state  if  prior  to  Iter  going  with  plaintiff  in 
error  she  was  accustomed  to  going  into 
society,  which  question  she  answered  in 
the  afHrraative.  She  was  tlten  asked  if  she 
had  been  able  to  go  into  sacinty  since, 
which  she  answered  in  the  negsliTe.  The 
following  question  was  then  asked:  "Bo  you 
know  of  any  person  sneering  atyoaon  the 
street?"  This  jquestion  was  objected  to  as 
immaterial,  irrelevant,  and  incompetent, 
which  objection  was  overruled,  and  aa  ex- 
ception noted.  The  witness  tlien  answered: 
"Yes,  sir;  they  have."  This  ruling  of  the 
court  is  no w  complained  of.  We  do  not  ttiink 
the  court  erred  in  this  ruling,  and,  did  we 
think  otherwise,  we  would  have  to  hold  it  to 
be  error  without  prejudice^  It  was  compe- 
tent for  defendant  in  error  to  prove  that  by 
tlie  refusal  on  the  part  of  plaintiff  in  error  to 
comply  with  the  allied  contract  of  matTiage 
she  bad  been  deprived  of  ber  social  standing 
in  society,  and,  indeed,  any  other  fact  pro- 
duced by  iiim  in  consequence  -oi  the  alleged 
agreement.  This  was  substantially  conceded 
by  plaintiff  in  error  by  his  silenoe  when  tlie 
preceding  qt»&-:tions  were  asked  and  an- 
swered. The  question  under  consideration 
was  of  substantially  the  same  character,  «nd 
could  add  little,  if  anything,  to  ber  former 
evidence. 

It  is  contended  that  the  court  erred  in  per- 
mitting  defendant  in  error  to  testify  that 
plaintiff  in  error  was  the  fatl>er  of  an  lUegit- 
imate  child  which  defendant  in  error  had 
with  her  at  the  trial.  As  we  bare  sees,  the 
fact  of  the  seduction  and  disgrace  were  proper 
Rubjocts  of  proof.  The  only  objection  which 
can  be  seen  to  the  qaestion  is  that  it  was  for 
the  purpose  of  identifying  that  particular 
child  as  the  one  born  from  the  intercourse  al- 
leged to  have  taken  place  between  plaintiff 
and  defendant  during  the  existence  of  the 
alleged  agreement.  This,  while  not  T»ec«»s8ary, 
could  not  be  prejnrtirial,  even  if  ei rontons." 

During  the  trial,  and  whiW  plaintiff  in 
error  was  upon  the  witness  stand  as  a  wit- 
ness in  his  own  behalf,  the  following  oc- 
curred aa  shown  by  the  bill  of  exceptions: 
"Question.  Ilaveyou  found  out  that  this  litdr 
was  accustomed  to  drink  sometintes?  (Plain- 
tiff objects  as  immaterial,  irrelevant,  and 
iucouipetent.  Sustained.  Defendant  ex- 
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cepts. )  Q.  What  are  the  facts  in  regard  to 
your  hearing  anything  about  this  plaintiff  m 
le^i^Hrd  to  her  temperance  or  chastity?  Flain- 
t:ft  objects  as  immaterial,  irrelevant, and  in- 
conapetent.  OverruleO.  PlaintifT  excepts.) 
A7U)ti)er.  I  have  been  told  that  she  drinks. 
(Plaintiff  objects,  and  moves  to  strike  out  as 
hearsay.  Sustained.  Defendant  excepts.) 
Q.  Have  you  ever  ascertained,  from  report 
or  otherwise,  until  lately,  that  Miss  Barker 
ever  drank  anything,  or  did  you  hear  any- 
thing, until  lately,  as  to  her  chastity?  Plain- 
tiff objects  88  immatei-ial,  irrelevant,  and  in- 
competent.) A.  Ko,  sir.  Q.  When  did  you 
liejir  it, — since  this  action  was  commenced  ? 
A.  Yes,  sir." 

It  is  now  in8lste<I  that  "tlie  court  erred  in 
refusing  to  admit  the  questions  and  answers 
of  tlie  defendant,"  as  above  shown,  where  the 
ruhngs  were  against  plaintiff  in  error.  The 
evident  purpose  of  plaintiff  in  error  in  intro- 
ducing the  inquiry  as  to  the  character  and 
leput-ation  of  defendant  in  error  was  to  show 
that  at  the  time  of  his  refusal  to  comply  with 
liis  contract  and  consummate  it  by  marriage 
lie  had  a  good  and  sufficient  excuse  for  refus- 
ing to  proceed  furtlier;  for  it  is  said  in  his 
lu'ief:  "It  is  a  sufficient  excuse  for  a  breach 
of  a  promise  to  marry  if  the  person  to  whom 
the  promise  is  given  turns  out  upon  inquiry 
to  be  a  person  of  bad  character.  Immodesty, 
drinking  intoxicating  liquors,  a  lack  of 
chastity,  lewdness^untruthful  statement8,are 
each  held  to  be  a  legal  excuse  for  breach  of 
promise."  In  support  of  this,  a  number  of 
authorities  are  cited.  The  extract  we  her* 
make  from  the  bill  of  exceptions  slows  clear- 
ly that  plaintiff  in  error,  if  a  contTiictof  mar* 
riage  existed,  had  no  such  excuse  for  its 
breach  as  was  sought  to  be  established.  All 
be  had  ever  beard  of  the  reputation  or  char- 
acter of  defendant  in  error  bad  bet^n  said 
after  the  breach  and  after  the  commencement 
of  the  action,  and,  as  he  testified  on  bis  cross- 
examination,  when  he  was  looking  for  evi- 
dence to  be  used  in  his  defense.  While  we 
tliink  the  ruling  of  the  court  was  correct,  yet 
all  the  facts  within  the  knowledge  of  plaintiff 
in  error,  and  which  could  aid  him  in  his  de- 
fense, were  fully  testified  to  by  him. 

It  is  contended  that  the  court  erred  in  its 
instructions  tu  the  jury,  bnt,  as  the  attention 
of  the  trial  court  wsis  not  called  to  any  of  the 
instructions  by  tlie  motion  for  a  new  trial, 
they  cannot  be  considered  here.  The  sauie 
tnust  be  said  with  reference  to  the  contention 
that  the  court  erred  in  refusing  to  strike  out 
certain  parts  of  tlie  petition,  as  no  assign- 
naent  of  the  kind  is  found  in  the  motion  fur  a 
new  trial  or  petition  in  error. 

'the  next  contention  is  that  the  verdict 
w;is  notsustained  by  sufficient  evidence.  De- 
lendant  in  error  testlQed  positively  to  the 
promise  being  made,  and  to  its  oft  repetition. 
In  tills  she  was  supported  by  two  other  wit- 
nesses, who  testified  to  shitcments  made  by 
plaintiff  in  error  in  which  he  recognrzed  the 
existence  of  the  agreement.  Other  evidence, 
more  or  less  corroborative,  was  submitted  to 


the  jury;  and,  notwithstanding  the  posiUve 
denial  of  the  contract,  the  intercourse,  or  any 
attention  being  paid  to  defendant  in  error,  on 
his  part,  by  plaintiff  in  error,  we  cannot  molest 
the  judgment  on  that  ground.  It  fully  ap- 
penrs  that  tiie' parties  were  of  lawful  age  to 
make  the  contract,  and  Itiat  defendant  in  er- 
ror had  attained  her  majority  prior  to  tlie 
commeaceroent  of  thesuit.  These  obiections 
to  the  judgment  are  unavailing. 

Tlie  next  and  only  remaining  contention  1» 
that  the  verdict  was  excessive.  Upon  this 
question  it  may  be  admitted  that  from  wtiat 
appears  of  record  the  verdict  seems  to  be 
large.  But  in  an  action  of  this  kind,  while 
it  is  nominally  for  the  breadi  of  a  contract, 
yet,  in  regard  to  the  recovery  of  dama<;es, 
such  recovery  is  not  limited  by  the  ordinary 
rules.  It  is  peculiarly  a  question  for  the  jury, 
and  the  verdict  will  not  be  set  aside  as  ex- 
cessive unless  the  amount  is  so  large  as 
ti>  show  that  the  jury  were  influenced  by 
passion  or  prejudice.  MaxW.  PI.  &  Pr.  141, 
and  cases  cited;  2  Thomp.  Trials,  §  2064;  & 
Suth.  Dam.  819.  If  the  testimony  of  defend- 
ant in  error  and  her  witnesses  were  true, — 
and  of  this  the  jury  were  the  sole  judges, — 
while  the  verdict  may  seem  large,  yet  the 
damage  inflicted  cannot  be  coinpensaied  by 
the  amount  named.  Having  examined  all 
the  questions  presented  by  the  brief  of  plain- 
tiff in  error,  we  find  no  eiTor  in  the  proceed- 
ings of  the  district  court,  and  its  judgment, 
is  affirmed.    The  other  judges  concur. 


SCUROEDEK  V.  BaKKR  MaNUF'G  Co. 
(Supreme  Court  of  NebraOm.     June  18,  1869.) 
Appeal— Weight  ow  BvrnEscE. 
The  case  was  tried  to  the  diatriot  court  on  con- 
flicting evidence,  all  presumptions  being  In  favor 
of  the  findings  and  judgment,  and,  no  reason  be- 
ing shown  why  the  rule  should  not  be  applied  to 
this  case,  the  judgment  is  affirmed. 
{Syllabus  by  the  CoutU) 

Error  to  district  court,  Platte  county; 
Post,  Judge. 

G.  &.  Bowman,  for  plaintiff  in  error. 
StUlican  tSi  Ueeder,  for  defendant  in  error. 

Eeese,  C.  J.  This  action  was  instituted 
in  the  district  tonrt  of  Platte  county  for  the 
purpose  of  recovering  tlie  amount  alleged  to- 
be  due  upon  a  promissory  note  made  by  plain- 
tiff in  error  to  defendant  in  error.  An  an- 
swer was  filed  by  plaintiff  in  error  in  which 
the  execution  of  the  note  was  admitted,  but 
it  was  alleged  that  the  consideration  of  the 
note  was  an  invoice  of  wind-mills  and  other 
machinery,  and  that  the  machinery  so  pur- 
chased was  warranted  to  be  properly  made 
and  vOf  sound  material,  suitable  for  the  pur- 
pose for  wliich  they  were  manufactured,  and 
that  in  case  of  failure  to  comply  with  the 
terms  of  the  warranty  the  defective  part 
woukl  be  replaced,  and  the  machinery  which 
proved  defective  woiild  be  made  to  work  to 
tbe  satisfaction  of  the  purchaser,  and  that 
defendant  in  error  would  reimburae. plaintiff 
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ID  error  for  all  expenses  which  he  might  be 
put  to,  in  making  such  repairs,  etc.  It  vraa 
further  alleged  that  at  the  time  of  Ihe  execu- 
tion of  the  note  it  was  agreed  that  it  was  lo 
be  paid  in  guarantied  and  indorsed  noles, 
taken  by  plaintiff  in  error  for  tlie  mills  and 
other  property  for  which  the  note  upon  which 
this  suit  is  based  was  given;  that  expenses 
have  been  incurred  to  the  extent  and  amount 
of  9510.70,  and  that  cei'tain  payments,  speciflc- 
ally  set  out,  had  been  made  by  the  transrer  of 
guarantied  notes  to  the  amount  of  $1,652.56. 
An  affirmative  judgment  for  91,060.44  was 
demanded.  The  reply  was  a  general  denial. 
A  trial  was  bad  to  the  court  without  tlie  in- 
tervention of  the  jury,  and  which  resulted 
in  a  general  finding  in  favor  of  defendant  In 
error  upon  all  the  issues  in  the  case.  A 
motion  for  a  new  trial  was  filed,  which  was 
overruled,  when  judgment  was  entered  in 
favor  of  defendant  in  error  for  the  full 
amount  sued  for.  The  case  is  brought  to 
this  court  by  plaintiff  in  error,  who  was  de- 
fendant in  the  district  court,  and  is  8ul>- 
mitted  without  brief  or  argument  upon 
cither  side.  The  grounds  assigned  in  the 
motion  for  a  new  trial  were — First,  "the 
findings  of  the  court  are  not  sustained  by 
sufficient  evidence;"  se:.tmd,  "the  findings  of 
the  court  are  contrary  to  law. "  These  as- 
signmenta  are  again  made  in  the  petition  in 
error,  with  the  additional  one  that  "thecouit 
erred  in  overruling  the  motion  for  a  new 
trial. "  We  have  carefully  examined  tlie  bill 
of  exceptions,  and  find  a  sharp  conflict  in  the 
evidence  submitted  upon  the  trial,  upon  every 
issue  presented  In  the  case.  No  restson  being 
given  why  the  usual  presumptions  in  favor  of 
the  finding  of  the  court  and  the  regularity  of 
the  judgment  do  not  exist  in  this  case,  the 
judgment  cunnot  be  molested,  and  must 
therefore  be  affirmed.  The  other  judges  con- 
cur. 


State  «x  rel.  Buuabeck  v.  Livset,  Justice 

of  the  Peace. 
{Supreme  Court  vf  Nebraska.    June  18,  1889.) 

U&KDAMDS— JCSTICE  OV  TBE  FeACK. 

A  matidamtM  will  not  issue  to  a  justice  of  the 
peace  to  require  bim  to  make  an  onler  in  a  case 
after  the  cause  has  been  removed  to  the  district 
court  by  proceedings  In  error,  andthe  judgment  of 
the  justice  of  the  peace  has  been  reveraed  and  the 
cause  retained  for  trial,  even  though  it  were  the 
duty  of  the  justice  of  the  peace  to  have  made  the 
order  while  the  cause  was  pending  before  him. 

(Sj/Ua2)u«  by  the  Court) 

Mandamus. 

J.  E.  &  T.  D.  Cohhey,  for  relator.  Winter 
&  Kauffman,  for  respondent. 

Beese,  C.  J.  This  is  an  application  to 
this  court,  in  the  exercise  of  its  original  ju- 
risdiction, for  a  peremptory  writ  of  manda- 
mtu  to  the  respondent,  who  is  a  justice  of  the 
peace,  requiring  bim  to  release  the  wages  of 
relator  from  garnishment  proceedings  in  an 
attachment  action  instituted  before  him,  in 
which  notice  of  garnishment  was  served  on 
the  employer  of  relator.    It  is  alleged  in  the 


petition  that  relator  is  a  married  man,  and 
the  head  of  a  family,  and  that  an  action  in 
attachment  was  instituted  before  defendant, 
against  him,  and  bis  wages  which  had  ma- 
tured within  60  days  prior  to  the  commence- 
ment of  the  action  had  been  garnished  in  the 
hands  of  his  employer;  that  he  appeared  tie- 
fore  the  j  iistice  of  tlie  peace  and  filed  proof  of 
the  facts  of  the  exemption,  but  that  the  ju:i- 
tice  hud  refused  to  release  the  money.  To 
this  petition  defendant  has  filed  his  answer, 
alleging,  among  other  things,  that  upon  the 
trial  Iiad  before  hin>  he  had  rendered  judg- 
ment, and  that  the  relator  had  removed  the 
cause  to  the  district  coui-t  by  proceedings  in 
error,  wliere  the  judgment  had  been  reversed, 
and  where  the  cause  is  now  pending;  and 
that  he  has  no  further  jurisdiction  in  the 
matter.  To  this  answer  the  relator  filed  a 
general  demurrer,  on  which  the  cause  is  sub- 
mitted. We  think  the  demurrer  is  not  M-ell 
taken.  The  facts  stated  in  the  answer  must 
be  held  to  constitute  a  defense  to  the  petition. 
While  it  is  true  tliat  relator's  wages  were 
exempt,  under  the  showing  made,  and  that  it 
was  perhaps  the  duty  of  defendant  to  release 
them  from  the  operation  of  the  garnishnw-nt 
proceedings',  yet  it  is  equally  true  that  if  re- 
lator has  removed  the  cause  from  the  juris- 
diction of  the  justice,  and  rendered  it  out  of 
his  power  to  make  any  order  in  it,  which  is 
admitted  by  tlie  demurrer,  a  writ  of  manda- 
mus will  not  issue  to  compel  action.  In 
order  to  justify  tlie  issuance  of  a  peremptory 
writ  of  mandamus  it  must  appear  tliat  the 
law  specially  enjoins  upon  the  defendant  the 
performance  of  the  act  which  it  is  sought  to 
compel.  Section  645,  ClTil  Ckxle.  No  order 
can  be  lawfully  made  in  the  case  by  defend- 
ant while  the  cause  is  pending  in  the  district 
court.  An  order  so  made  would  probably  be 
void.  Relator  having  produced  such  a  con- 
dition, even  though  it  were  done  pending 
this  proceeding,  would  oust  the  justice  of  the 
peace  of  jurisdirtion,  and  no  order  could  be 
legally  made  by  him  in  the  case.  The  de- 
murrer is  overruled,  and  a  writ  denied.  The 
other  judges  concur. 


State  ex  rel.  Bryant  v.  Louvek.  Judge. 

(Supreme  Court  of  Nebraska.    June  13, 1889.) 

Complaint  asd  Warrant  —  Istoxicatiox — Cos- 

8T1TUTI0KAL  LaW. 

1.  A  complaint  in  writing,  signed  by  the  com- 
plainant, and  sworn  to  before  the  clerk  of  the  dis- 
trict court  within  his  jurisdiction,  and  filed  in  iba 
office  of  the  justice  of  the  peace,  would  be  sufU- 
cient  to  require  him  to  issue  a  warrant  thereon. 

2.  Where  a  criminal  statute  is  descriptive  of  the 
offense  which  is  declared  to  be  a  crime,  an  Infor- 
mation or  complaint  filed  before  a  justice  of  the 
peace,  the  charging  part  of  which  is  in  the  lan- 
guage of  the  statute,  will  be  held  sufficient. 

3.  Section  'ii,  o,  61,  Laws  1881,  commonly  known 
as  the  "Slocomb  Law,"  heki  constitutional,  so  far 
as  this  case  is  concerned,  without  a  discussion  of 
the  question. 

{Syllabus  by  the  Court.) 
Mandamus. 

Wilber  F.  Bryant,  relator,  prose.  Bphra- 
im  Lancer,  respimdent,  pro  se. 
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Beese,  C.  J.  This  ia  an  application  to 
this  court,  in  the  exercise  of  its  original  ju- 
risdiction, for  a  peremptory  writ  of  mau' 
<lamu8  to  the  defendant,  wlio  is  the  county 
judge  of  Cediir  county,  requiring  him  to  is- 
«ue  a  warrant  upon  a  complaint  tiled  before 
him  charging  one  Andrew  Anderson  witli 
the  crime  of  having  been  found  in  a  state  of 
intoxication.  We  quote  the  following  from 
the  transcript  of  the  county  judge:  "Tlie 
estate  of  Nebrasica  against  Andrew  Ander- 
son. Be  it  remembered  that  on  the  26th  dny 
of  November,  1888,  the  following  complaint 
was  filed  in  the  oflSce  of  the  county  judge  of 
•Cedar  county,  Nebraska,  to-wit:  '  The  Stale 
of  Nebraska,  Cedar  County — sa. :  Before  me, 
E.  Lauver,  county  judge  in  and  for  Cedar 
county,  personally  appeared  Wilber  F.  Bry- 
<i»t,  who,  being  duly  sworn  as  hereinafter 
certified,  says  that  Andrew  Anderson,  late  of 
the  county  aforesaid,  on  the  28d  of  Novem- 
ber, in  the  year  of  our  Lord  one  thousand 
■eight  hundred  and  eighty-eight,  in  the  county 
of  Cedar  and  state  of  Nebraska,  aforesaid, 
was  found  unlawfully  in  a  state  of  intoxica- 
tion, contrai-y  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  stale  of  Ne- 
braska. WiLBER  r.  Bryakt.  Subscribed 
an  my  presence,  and  sworn  to  before  me, 
this  26th  day  of  Nov.,  1888.  Fbans  Nel- 
4SOS,  Clerk  District  Court.'  [Seal.]  There- 
upon the  said  Wilber  F.  Bryant  tendered  the 
lawful  fee,  and  demanded  tliat  a  warrant  be 
issued  for  the  arrest  of  the  said  Andrew  An- 
derson. Though  I  have  reasonable  grounds 
to  believe  that  the  facts  set  forlh  in  the  fore- 
i;oing  complaint  were  true,  yet  I  refused  to 
issue  the  warrant,  as  requested,  for  the  fol- 
lowing reasons,  to-wit:  First,  that  the  com- 
plaint was  not  sworn  to  before  the  proper 
officers;  second,  that  the  complaint  dues  not 
charge  any  person  with  any  offense  against 
the  laws  of  the  state.  E.  Louveb,  County 
Judge." 

The  answer  consists — First,  of  a  general 
denial  of  the  allegatiuns  of  the  petition;  sec- 
ond, a  specific  denial  of  the  truth  of  the  alle- 
gations contained  in  the  relation,  or  that  the 
relator  is  a  citizen  of  the  United  States,  or 
of  the  state  of  Nebraska.  It  is  alleged  that 
the  relator  himself  was  born  in  the  United 
States,  to-wit,  in  the  state  of  New  Hamp- 
shire, but  that  his  ancestors  were  born  in  Ire- 
land, and  were  not  citizens  of  the  United 
States,  and  it  is  alleged  that  relator's  father 
had  been  a  soldier  in  the  United  States  army. 
From  the  whole  tenor  of  the  answer  in  this 
particular  it  is  apparent  that  the  denial  of 
the  citizenship  of  the  relator  is  not  relied 
upon  by  respondent;  neither  could  it  be  suc- 
cessfully. By  the  docket  of  the  county 
judge  it  appears  that  be  refused  to  issue  a 
warrant  upon  two  grounds:  First,  that  the 
complaint  was  not  sworn  to  before  the  proper 
oiBcer.  There  is  no  force  in  this  objection. 
Section  1,  c.  62,  Comp.  St.,  provides  that 
"oaths  and  affirmations  may  be  administered 
in  all  cases  whatsoever  by  judges  of  the  su- 


preme courts,  judges  of  the  district  courts, 
clerk  of  the  supreme  court,  clerks  of  the  dis- 
trict courts  within  their  respective  districts, 
and  by  probate  judges,  justices  of  the  peace, 
and  notaries  public  within  their  resp«  ctive 
counties."  Section  286  of  the  Criminal  Code 
provides  that  "whenever  a  complaint  in 
writing  and  upon  oath,  signed  by  the  com- 
plainaut,  shall  be  filed  with  the  magistrate, 
ciiarging  any  person  with  the  commission  of 
an  offense  against  the  laws  of  this  state,  it 
shall  be  the  duly  of  such  mugi^trale  to  issue 
a  warrant  for  the  arrest  of  the  person  ac- 
cused, if  he  shall  have  retisonable  grounds  to 
believe  that  the  offense  charged  has  been 
committed." 

The  complaint  was  properly  sworn  to,  and 
complied  with  all  the  requirements  of  the  sec- 
tion above  quoted.  This  holding  does  not 
in  any  degree  contravene  the  ruling  of  this 
court  in  Hichards  v.  State,  22  Neb.  145,  34 
N.  W.  Rep.  346.  In  that  case  an  informa- 
lion  was  filed  in  the  district  court  by  the 
prosecuting  attorney,  and  sworn  to  before  a 
notary  public.  In  discussing  tho  validity  of 
the  information.  Chief  Justice  Maxwkll, 
in  writing  the  opinion  of  the  court,  at  page 
150.  says:  "The  information  was  sworn  to 
on  information  and  belief  before  a  nolary 
public.  In  order  to  authorize  the  filing  of 
an  information,  except  in  .case  of  fugitives 
from  justice,  there  must  have  been  a  previ- 
ous examination,  based  on  an  accusation  un- 
der oath,  charging  the  party  with  the  com- 
mission of  the  crime.  An  information  sworn 
to  by  the  prosecuting  attorney  upon  informa- 
tion and  belief  is  sufficient,  but  the  oath  must 
be  taken  before  a  judicial  officer, — one  au- 
thorized to  administer  the  oath.  At  com- 
mon law  such  oath  was  taken  before  a  mag- 
istrate, (1  Chit.  Crim.  Law,  26;)  and  the 
common  law  on  that  point  prevails  in  this 
state.  A  notary  public  is  an  officer  of  the 
civil  and  commercial  laws,  and  is  unknown 
to  the  criminal  law,  and  the  oath  ia  unau- 
thorized." The  clerk  of  the  district  court 
Oils  all  the  requirements  of  the  officer  re- 
ferred to  in  the  opinion  in  the  case  referred 
to.  We. have  no  doubt  but  tiiat  the  com- 
plaint was  properly  sworn  to. 

The  second  objection  to  the  complaint,  as 
shown  by  the  transcript  of  the  county  judge, 
was  that  it  did  nut  charge  any  person  with 
an  offense  against  the  laws  of  the  state. 
Upon  an  examination  of  the  complaint  we 
find  that  it  substantially  complies  with  the 
provision  of  the  section  making  drunkenness 
a  crime,  the  section  being  descriptive  of  the 
offense.  No  brief  has  been  filed  by  the  de- 
fendant. It  is  said  in  the  brief  filed  by  the 
relator  that  the  refusal  of  the  county  judge 
to  issue  a  warrant  was  upon  the  ground  that 
the  statute  making  the  act  of  being  found  In  a 
state  of  intoxication  a  crime  is  unconstitution- 
al. Whether  or  not  such  objection  was  made 
by  respondent  we  liave  no  means  of  knowing 
from  the  record  proper.  The  section  under 
which  the  complaint  was  filed  is  section  28. 
c.  61,  Laws  1881,  being  found  on  page  270 
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«(  the  laws  of  lliat  session,  and  in  what  is 
known  in  this  state  as  the  "Blocomb  Law." 
Quite  an  able  brief  has  l>een  filed  by  relator, 
the  principal  purpose  of  which  is  to  show  that 
the  section  referred  to  is  within  the  title  of 
the  act,  and  therefore  constitutional.  While 
we  liave  no  doubt  of  the  constitutionality  of 
the  section  referred  to,  jret  we  do  not  feel  in- 
clined to  discuss  the  question  in  this  case,  as 
it  niiglit  be  said  tluit  it  was  done  upon  an  ex 
parte  hearing.  60  far  as  this  petition  is  con- 
cerned we  shall  breat  the  law  as  constitution- 
al. A  peremptory  writ  of  mandamus  will 
be  awarded,  as  prayed  for  in  tliis  petition. 
Writ  allowed.    The  other  judges  concur. 


State  ex  rd.  Nelson  v.  Habpbb,  Treas- 

brer. 
(Supreme  Court  of  Nebraska.    Jane  IS,  1889.) 

TaXATIOK — RBDBUPTIOIf. 

1.  In  an  applicaftion  for  a  mandamus  to  compel 
the  county  treasurer  to  execute  to  the  relator,  who 
was  the  bolder  of  a  certiiicate  of  purphaae  at  tax- 
sale,  a  tax-deed,  it  was  shoWD  that  tho  land  had 
been  redeemed  subsequent  to  the  sale,  but  there 
was  no  proof  that  the  person  paying  the  redemp- 
tion money  had  authority  from  the  person  in  wbone 
name  the  payment  was  made.  It  was  held  that 
there  was  a  presumption  that  the  necessary  au- 
thority was  shown  to  the  treasurer  to  entitle  him 
to  receive  the  money,  the  acts  of  public  ofEloers  be- 
iDSf  presumed  to  be  regular. 

2.  In  making  such  redemption  the  amount  paid 
was  the  taxes,  with  accrued  Interest,  but  nothing 
was  paid  as  printer's  fees  under  the  provisions  of 
sections  123  and  126  of  the  revenue  law  of  tliis  state. 
It  was  not  shown  upon  the  trial  that  any  proof  had 
been  left  with  the  treasurer  of  the  amount  actual- 
ly paid  for  the  publication  of  the  notice  required 
by  said  sections.  Held,  that  the  failure  to  pay  the 
printer's  fee  would  not  avoid  tlie  redemption. 

(Syllabus  by  the  Court.) 

ifandamua. 

George  P.  Sheesley,  for  relator.  Matt. 
Miller,  for  respondent. 

Kehsk,  C.  J.  This  is  an  application  to  this 
court,  in  the  exercise  of  its  original  jurisdic- 
tion, for  a  peremptory  writ  of  mandamus  to 
the  county  treasurer  of  Butler  county  to  com- 
pel liim  to  execute  and  deliver  to  Amanda  J 
Nelson  a  treasurer's  tax-deed,  conveying  to 
her  the  E.  }  of  the  8.  £.  \  of  section  7,  in 
township  16  N.,  of  range  8,  in  Butler  coun- 
ty. It  appears  from  the  record  that  this  land 
was  sold  to  P.  J.  Oartieid  on  tlie  lOtli  day  of 
August,  1884,  by  John  Harper,  the  county 
treasurer,  for  tlie  delinquent  taxes  fur  the 
years  1876  and  1882,  and  that  by  mesne  as- 
signments the  Ci-rtiticates  of  sale  had  been 
transferred  to  the  relator.  The  petition  con- 
tains all  tlie  averments  necessary  to  entitle 
tlie  relator  to  the  writ,  and  need  not  be  f  ur- 
tlier  noticed,  except  as  to  certain  allegrations, 
which  are  in  substance  that  the  respondent 
refused  to  execute  and  deliver  tiietr.-asurer's 
deed,  and  gave  as  a  reason  for  such  refusal 
that  the  land  had  been  redeemed  from  the 
said  tax-sale  by  one  S.  H.  Mallory,  in  whose 
name  the  land  was  taxed,  and  whose  title  to 
the  said  land  was  a  treasurer's  deed,  issued 
to  him  un  a  date  not  given,  but  which  was 


prior  to  the  expiration  of  the  time  in  which 
to  redeem  from  relator's  certilicate.  But  it 
was  alleged  that  the  redemption  was  mailc  by 
one  A.  J.  Coolt  on  the  31st  day  of  July,  1886; 
that  on  that  day  he  appeared  at  the  utfice  of 
the  county  tTeasui'«r,  and  paid  to  sudi  treas- 
urer, for  tite  purpose  of  redeeming  the  land, 
the  sum  of  866.70,  in  the  name  of  S.  H.  Mal- 
lory,  and  for  that  purpose  alone;  that  the 
amount  so  paid  was  the  amount  of  tax-es,  to- 
gether with  lawful  interest,  as  paid  by  the 
said  P.  J.  Oarliekl  at  the  time  of  the  pur- 
chase, and  for  taxes  thereafter  accruing;  and 
that  the  treasurer  at  that  time  entered  u^ion 
his  proper  books  in  bis  office  the  usual  state- 
ments of  redemption,  and  in  the  name  of  S. 
H.  Mallory.  It  is  allege  that  at  the  time  of 
the  redemption  A.  J.  Cook  did  not  show  him- 
self to  the  defendant  to  be  the  owner  or  oc- 
cupant of  the  land,  or  in  possession  thereof, 
nor  to  be  tlie  authorized  agent  of  the  ow  ner.  or 
of  any  one  occupying,  or  in  possession  of,  tlie 
same,  or  in  any  way  entitled  to  redeem  it; 
that  in  fact  be  was  not  the  agent  of  Mallory 
for  tlie  purpose  of  redeeming  said  land,  and 
liad  no  hiwf  ul  authority  so  to  do.  The  usual 
averments  of  demand  on  the  part  of  the  re- 
lator are  made.  Neither  tlie  county  treasu  rer 
nor  8.  H.  MalloTy  have  an.swered,  but  an  an- 
swer has  been  filed  by  the  said  Cook,  m 
which,  Bubstiintially,  all  the  averments  of 
the  petition  have  been  admitted,  so  far  as  the 
sale  of  the  real  estate  is  concerned,  but  al- 
leging tlutt  at  the  time  he  made  the  redemp- 
tiun  he  was  the  agent  of  Mallory,  and  that  at 
that  time  pi-esented  to  tlie  county  treasurer 
his  aathurity  authorizing  him  to  act.  It  is 
not  deemed  necessary  to  set  out  in  this  opin- 
ion any  of  the  evidence  which  has  been  in- 
troduced to  sustain  the  relator's  demand. 
There  are  but  twoquestions  involved — FirU, 
had  Cook  authority  to  make  the  redemption 
for  Mallory  at  the  time  he  did?  and,  sec-md, 
was  his  failure  to  pay  to  the  county  treasurer 
the  amount  due  relator  for  advertising  the 
land,  under  the  provisions  of  section  12-5  of 
the  revenue  act,  fatal  to  his  redemption?  It 
is  conceded  that  he  did  not  pay  the  expenses 
of  such  notice. 

Upon  the  first  question  there  is  substan- 
tially no  proof,  and,  were  it  not  for  the  It'gid 
presumptions  which  exist  in  favor  of  the 
regularity  of  the  proceedings  of  the  officers 
in  the  discharge  of  their  uflBcial  duties,  we 
would  be  left  substantially  to  conjectnre  up- 
on this  point,  or  perhaps  relator  would  be 
entitled  to  her  writ.  The  treasurer  was 
called  as  a  witness,  and,  when  interrogated 
as  to  the  exhibition  of  any  authority  by 
Cook  at  the  time  he  made  the  redemption, 
the  witness  stated  that  he  did  nut  remember 
whether  any  such  authority  was  exhibited  or 
not.  The  attorney  for  relator  testified  thiit 
lie  was  in  the  county  treasurer's  office  on  the 
day  the  redemption  was  made  by  Cook,  and 
that  in  a  conversation  with  him,  in  the  prest- 
enee  of  the  treasurer.  Cook  did  not  claim  to 
have  any  authority  from  Atallory  to  make  the 
redemption,  and  no  authuiity  was  at  that 
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time  aliown  by  him.  But  it  was  sliown  by 
tliia  witness  tliat  the  redemption  was  not 
luitdeat  that  time;  that  the  witness,  and  per- 
haps Cook,  both  left  the  ofilce  of  the  conntj 
treasurer,  and  went  to  their  homes  or  places 
of  business;  and  that  at  another  time,  on 
that  same  day.  Cook  appeared  in  the  office  of 
the  treasurer.iuid  made  the  redemption  by  pay- 
ing tiie  money  which  he  did  pay.  In  the  ab- 
sence of  proof  to  the  contrary,  we  must  hold 
that  the  presumptions  ai-e  that  the  proper 
showing  was  made  to  the  county  treasurer 
before  lie  permitted  Cook  to  redeem,  and 
therefore  it  will  be  presumed  that  he  had  au- 
thority to  pay  tlie  money  to  the  county  treas- 
urer. This  dnim  on  the  part  of  relator, 
therefore,  cannot  avail  her. 

It  appears  by  the  pleadings  that  the  amount 
of  money  paid  by  Cook  was  the  amount  of 
taxes  paid  at  the  time  of  ttie  sale  and  the 
taxes  which  thereafter  accrued  with  their 
(awful  interest.  He  did  not  pay  any  printer's 
fee  allowed  under  section  125  of  the  revenue 
law.  It  sufficiently  appears  that  at  the  time 
the  redemption  was  made  nothing  was  said 
about  this  fee.  We  here  quote  ihe  section 
referred  to.  It  is  as  follows:  "Section  125. 
In  case  any  person  shall  be  compelled  to  pub- 
lish such  notice  in  a  newspaper,  then,  before 
any  person  who  may  have  a  right  to  redeem 
such  lands  or  lots  from  such  sale  shall  be 
permitted  to  redeem  he  shall  pay  the  officer 
or  person,  who  by  law  is  authorized  to  re- 
ceive such  redemption  money,  the  iimount 
paid  for  printer's  fee  for  publishing  such  no- 
tice, for  the  use  of  the  person  compelled  to 
publish  such  notice  as  aforesaid.  The  fee 
for  such  pulilication  sliall  not  exceed  $1.00 
for  each  tract  or  lot  contained  In  such  notice. " 
It  will  be  seen  by  this  section  that  before  a 
redemption  can  be  made  the  person  desiring 
to  redeem  shall  pay  the  officer  or  person  who 
by  law  is  authorized  to  recei  ve  such  redemp- 
tion money  the  amount  paid  for  printer's 
fees  for  publisliing  such  notice  for  the  use  of 
the  person  so  compelled  to  publish  the  notice, 
and  which  fees  shall  not  exceed  one  dollar 
for  each  tract  or  lot  contained  in  the  notice. 
By  this  section  it  is  apparent  that  no  fee  is 
absolutely  fixed  by  law.  The  amount  of 
money  to  be  paid  must  be  equivalent  to  the 
amount  actually  paid  for  publishing  the  no- 
tice. Now,  how  will  the  county  treasurer, 
or  the  person  seeking  to  redeem,  know  the 
exact  amount  paid  by  the  holder  of  the  cer- 
tiflcate,  unless  some  evidence  of  that  fact  is 
left  with  the  county  treasurer  immediately 
after  the  payment  is  made,  or  at  any  rate  be- 
fore the  redemption  is  made.  Section  123 
requires  the  notice  to  be  given  before  the 
deed  cnn  he  executed,  and  section  125  is  only 
8  limitation  upon  the  amount  which  tlie  own- 
er of  the  lot  or  land  shall  be  compelled  to  pay 
in  addition  to  other  money  as  a  condition 
precedent  to  the  redemption.  Swan  v.  Huse, 
15  Neb.  465. 19  N.  \V.  Rep.  605.  While  the 
holder  of  the  certificate  is  entitled  to  be  rec- 
ompensed for  the  amount  paid  to  the  printer, 
he  can  only  recover  that  amount,  which  can- 


not exceed  one  dollar.  We  hold,  tliercfbre, 
that  before  the  county  treasurer  can  lawful- 
ly require  of  any  person  tlie  payment  of  this 
money,  some  proof  must  be  left  with  him  by 
the  person  who  actually  paid  it  of  the  amount 
so  paid,  in  order  th.tt  he  may  collect  the 
same.  The  failure,  therefore,  to  pay  the  ex- 
penses of  the  publication  on  th»  part  of  the 
person  making  the  redemption,  under  the  cir- 
cumstances named,  would  not  avoid  the  re- 
demption. It  is  beyond  question  that  the  ac- 
tual amount  of  taxes  paid  by  relator  and  her 
grantors  or  assignors,  with  tlie  lawful  in- 
terest thereon,  have  been  paid  to  the  treas- 
urer for  her  beneQt,  and,  as  we  have  seen, 
the  presumption  is  tliey  were  paid  by  the  per- 
son having  the  right  so  to  do.  The  writ 
must  therefore  be  denied.  Judgment  ac- 
cordingly.   The  otlter  judges  concur. 


Thompson  v.  Schaetzbl. 
(Supreme  Court  of  Dakota.    June  8, 1889.) 

TbIAL — ^IMSTRUOTIOSS— V  ERDIOT. 

Where,  in  an  action  for  conversion  of  shalres  of 
stock,  tOB  court,  after  excluding  all  evidence  of 
the  value  of  the  stock  at  the  date  of  the  alleged 
conversion,  expressly  limits  the  jnry  in  the  as- 
sessment of  damages  to  the  value  of  the  stock  at 
that  date,  a  verdict  for  plaintiff  cannot  be  sus- 
tained. 

Appeal  from  district  court,  Minnehaha 
county. 

C.  0.  Bailey  and  H.  H.  Keith,  for  appel- 
lant.    T.  B.  McMartin,  for  respondent. 

Tripp,  C.  J.  This  is  an  action  in  the  nat- 
ure of  trover,  brought  against  the  defendant 
to  recover  for  the  alleged  conversion  of  150 
shares  of  stock  of  the  Sioux  Falls  Jirewing 
Company.  The  complaint,  after  setting  out 
the  incorporation  of  plaintiff  and  the  sul)se- 
quentappointmentof  the  receiver,  alleges  that 
"among  the  iissets  of  the  bank  were  three 
promissory  notes  executed  by  George  A.  Knott 
to  the  bank, — two  for  five  thousand  dollars 
each,  and  one  for  four  thousand  one  hundred 
and  fifty  dollars  and  seventy-nine  cents, — all 
dated  September  15,  1885,  bearing  interest 
from  date  at  ten  per  cent.,  payable  on  demand ; 
that,  for  security  for  the  payment  of  said 
notes,  Sidd  Knott  pledged  with  the  First  Na- 
tional Bank  one  hundred  and  fifty  certiiicatea 
of  shares  of  stock  of  the  Sioux  Falls  Brewing 
Company,  of  th  e  val  ue  of  t wenty-fi  ve  thousand 
dollars;  that  said  certificates  of  slock,  of  the 
value  as  aforesaid,  came  into  the  possession 
of  the  defendant,  Jacob  Schaetzel,  Jr. ;  that  on 
April  8,  1886,  plaintiff  caused  demand  to  be 
made  of  defendant  for  the  possession  of  said 
certificates  of  stock ;  and  that  defendant  re- 
1  fuses  to  deliver  pos.session,  and  converted  the 
'  same  into  his  own  use  to  the  damage  of  plain- 
!tifE," — and  demands  judgment  "for  ^25,- 
,  000.00,  and  interest  thereon  from  April  8, 
'  1886,  and  costs."  The  answer  admits  the  iu- 
'  <'orpuration  of  the  plaintiff  bank,  and  the  ap- 
puintmeut  and  qualification  of  the  receiver,but 
denies  the  other  allegations  of  thecomplaint. 
The  defendant  also  alleges,   in  substance. 
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that  he  received  only  100  shares  of  tlie  stock 
described  in  the  complaint,  and  that  they 
were  received  by  hira  from  the  plaintiff  bank 
as  security  for  services  rendered  by  him  for 
the  banlc,  for  whicli  no  amount  has  l>een  paid 
or  tendered  him;  and  he  further  alleges  that 
be  transferred  said  shares  to  one  Muriz  Le- 
vinger  under  and  by  virtue  of  a  contract 
made  by  said  T^vinger  with  said  bank,  and  for 
which  the  said  Levinger  paid  the  said  bank, 
no  part  of  which  said  amoitnt  has  been  repaid 
said  Levinger,  but  that  said  contracts,  etc.. 
have  been  recognized  and  ratitied  by  said  re- 
ceiver. 

It  will  be  observed  that  the  plaintiff,  in  its 
prayer  for  relief,  demands  "judgment  for 
925.000,  with  interest  from  the  »th  day  of 
April,  1886, "  the  day  of  the  alleged  conver- 
sion. Under  our  statute  giving  damages  for 
conversion  of  personal  property,  "the  detri- 
ment caused  by  the  wrongful  conversion  of 
personal  property  is  presumed  to  be  (1)  the 
value  of  the  property  at  the  time  of  the  con- 
version, with  the  interest  from  that  time;  or, 
(2)  where  the  action  has  been  prosecuted  with 
reasonable  diligence,  the  highest  market  val- 
ue of  the  property  at  any  time  between  the 
conversion  and  tlie  verdict,  without  interest, 
at  the  option  of  the  injured  party, "  etc.  Sec- 
tion 4603,  Comp.  Laws.  And  the  defendant 
contended  at  the  trial  that,  plaintift  having 
demanded,  in  the  prayer  of  the  complaint, 
the  value  of  the  property  on  the  day  of  the 
alleged  conversion,  witli  interest  therefrom, 
be  had  exercised  Itis  option  under  the  statute, 
and  conld  not  be  permitted  to  give  in  evi- 
dence the  value  of  the  property  intermediate 
the  alleged  conversion  and  the  verdict;  but 
the  court  admitted  such  evidence  over  the 
defendant's  objection,  and  subsequently  i-e- 
jected  defendant's  offer  to  prove  the  value  of 
the  property  on  the  day  of  the  alleged  con- 
version, to  which  rulings  of  the  court  thede- 
fendant  duly  excepted.  Subsequently,  in  his 
charge  to  the  jury,  the  judge  expressly  limit- 
ed them  in  their  assessment  of  damages  to 
the  value  of  the  property  on  the  day  of  the 
alleged  conversion,  with  interest  to  the  time 
of  the  verdict.  The  court  evidently,  upon  a 
review  of  the  whole  case,  when  he  came  to 
charge  the  jury,  concluded  to  treat  the  prayer 
of  the  complaint  as  an  exercise  of  plain- 
tifiF's  option  as  to  the  measure  of  damage 
given  by  the  statute.  The  statute  is  a  pecul- 
iar one,  and  was  evidently  taken  from  Cal- 
ifornia, where  it  was  adopted  in  the  Revision 
of  1878.  It  was  evidently  intended  to  settle 
the  conflict  of  authority  as  to  the  measure  of 
dauiages  in  conversion  of  personal  property. 
The  English  rule  seems  to  have  been  to  leave 
the  measure  of  damage  to  the  discretion  of 
the  jury,  except  in  case  of  stocks,  in  which 
the  time  of  the  trial  wiis  fixed  as  the  date  of 
value.  In  America,  however,  the  universal 
rule  seems  to  have  been  for  the  courts  to  es- 
tablish the  measure  of  damages  as  a  question 
of  law;  and,  while  the  great  weight  of  author- 
ity seems  to  be  in  favor  of  the  rnle  as  it  ex- 
isted in  this  territory  prior  to  the  amendment 


of  1885,  to-wit,  the  value  of  the  property 
at  the  time  of  conversion,  with  interest  to 
the  time  or  verdict,  yet  a  number  of  states, 
— notably  New  York,  California,  Pennsylvii- 
nia,  and  Iowa, — in  case  of  stocks,  early 
adopted  the  rule  substantially  as  laid  down  by 
our  Amendment  of  1885.  Nearly  all  of  these 
states,  however,  have  either  abrogated  the 
rule  or  so  fur  modified  it  as  to  allow  the 
highest  intermediate  value  between  the  time 
of  the  conversion  and  a  reason  able  time  after 
the  owner  has  received  notice  to  enable  him 
to  replace  the  stock ;  and  a  very  late  decision 
of  the  supreme  court  of  the  United  States,  In 
case  of  stocks,  upon  a  review  of  the  cases, 
adopts  this  as  the  later  and  better  rule.  Gal- 
lagher v.  Jones,  9  Sup.  Ct.  Rep.  3-35.  Cali- 
fornia, however,  after  a  modification  of  the 
rule  by  her  courts,  has  a^ain  by  statute  re- 
turned to  substantially  the  rule  originally 
adopted  in  that  state,  giving,  however,  to  tlie 
party  injured  the  option  as  to  which  measure 
or  rule  of  damages  he  will  adopt;  and  weliave 
enacted  the  California  rule.  One  other  state 
— Georgia — seems  to  have  adopted  a  similar 
rule.    Georgia  Code  1873,  §  3077. 

Whether  the  rule  laid  down  by  the  statute 
is  the  better  role,  or  the  one  announced  by 
the  supreme  court  of  the  United  States,  in  ab- 
sence of  statute,  it  is  not  our  province  here 
to  inquire.  It  is  sufficient  that  the  legisla- 
ture has  seen  tit  to  settle  the  conflict,  and  tlie 
only  question  for  the  court  is  to  construe  the 
statute  as  adopted.  The  statute  has  given  to 
the  defendant  the  option  of  claiming  the  val- 
ue at  the  date  of  the  conversion,  with  inter- 
est, or  the  highest  market  value  intermediate 
the  converaion  and  the  verdict,  without  in- 
terest, but  it  nowhere  prescribes  how  or 
when  he  shall  exercise  such  option.  Califor- 
nia has  held,  under  this  statute,  that  when 
he  fails  to  exercise  such  option  the  court 
may  exercise  it  for  him.  Barrante  v.  Gar- 
ratt,  50  Cal.  114.  And  the  same  court  lias 
also  held  that  the  question  of  "reasonable 
diligence"  with  which  the  action  shall  be 
prosecuted  is  a  question  of  law  for  the  court,, 
upon  an  admitted  state  of  facts.  Froram  v. 
Mining  Co.,  61  Cal.  629.  But  I  am  unable 
to  find  that  the  court  has  passed  upon  the 
question  whether  the  plaintiff  can  be  com- 
pelled to  exercise  his  option  prior  to  the  trial» 
or  at  any  time,  or,  where  he  has  exercised 
such  option,  that  it^is  final,  or  what  shall  be 
construed  as  an  exercise  of  such  option.  The 
question  is  one  not  free  from  difficulty.  The 
defendant  contends  that  he  is  entitled  to  an 
election  on  the  plaintiff's  part  to  prepare  his 
(defendant's)  case  for  trial ;  that  the  evidence 
may  be  entirely  different,  and  he  may  require 
different  witnesses  in  proving  the  different 
values  under  the  option  allowed  the  plaintiff; 
and  thai,  in  any  event,  after  plaintiff  has  made 
his  election,  he  should  not  be  permitted  to 
change  it  on  the  trial;  and  he  further  con- 
tends that,  by  demanding  the  value  on  the 
date  of  the  alleged  conversion,  with  interest, 
he  has  as  plainly  and  certainly  exercised  his 
option  as  though  he  had  so  expressly  declai<yl 
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it ;  and  that  the  prayer  of  the  complaint  is  the 
proper,  if  not  the  only,  place  where  the  de- 
fendant ought  to  be  required  to  look  for  the 
remedy,  and  the  extent  of  the  remedy,  thatthe 
plaintifF  deems  himself  entitled  to.  On  the 
other  hand,  the  phiintiff  claims  that  be  is 
bound  by  the  remedy  cliumed  or  judgment 
demanded  in  case  of  default  only ;  and  that, 
in  case  of  defendant's  appearance,  and  upon 
trial  of  the  issues,  he  has  a  right  to  any  rem- 
edy which  he  may  be  found  entitled  to  upon 
the  evidence.  Tlie  record  is  a  long  one. 
These  and  numerous  questions  were  pressed 
upon  the  attention  of  the  court  at  the  trial, 
which,  in  the  view  we  have  taken  of  thecase, 
we  do  not  deem  it  necessary  or  proper  to  de- 
termine; and,  as  thecase  must  be  reversed 
upon  the  ground  that,  upon  examination  of 
the  entire  record,  there  is  no  evidence  of  the 
value  of  the  property  on  the  day  of  the  alleged 
conversion  sufficient  to  sustain  the  verdict, 
— tiiat  being  the  date  to  which  the  court  con- 
fined the  inquiry  of  the  jury,  and  which  in- 
struction they  are  presumed  to  have  fol- 
lowed,— we  have  concluded  to  allow  the  en- 
tire case  to  be  retried,  leaving  the  lower  court 
free,  upon  a  new  presentation  of  such  ques- 
tions, should  they  again  arise,  to  pass  upon 
them  uncontrolled  by  th6  action  of  this  court. 
All  the  justices  concur. 

Spencbb,  J.,  not  Bitting. 


Farmers'  &  MsBCHANTa'  Nat.  Bank  of 
Valley  City  v.  Sghool-Dist.  No.  63. 
(Supreme  Court  of  Dakota.    June  8, 1889.) 

ScHOOU-DlSTRICre— POWKKS. 

1.  Laws  Dak.  1879,  c.  14,  §  29,  subd.  4,  provides 
that  the  inbabitants  qualified  to  vote  at  a  school- 
district  meeting  may  vote  for  a  site  for  a  school- 
bouse.  By  subdivision  6  they  may  vote  a  tax  to 
purchase  or  lease  such  site.  By  section  50  it  is 
made  tbe  duty  of  the  district  board  "to  purchase 
or  lease  such  site  for  a  schooi-house  as  sh^  have 
been  desigoated  by  the  voters  at  a  district  meet 
ing, "  and  to  bnlld  such  a  schooi-house  as  the  vo- 
ters of  the  dlBtrict  shall  have  agreed  upon.  Held. 
that  the  power  to  acquire  a  site  for  a  school-house 
is  vestea  exclusively  in  the  yoters  of  the  district, 
and  the  board  have  no  independent  autliority 
whatever. 

2.  Tbe  statute  restricts  the  amount  of  obliga- 
tions a  sobool-distriot  may  incnr  in  any  one  year 
to  l}i  per  cent,  on  the  value  of  the  taxable  prop- 
erty in  the  district.  Beld,  that  warrants,  payable 
immediately,  for  sums  exceeding  snch  percentage, 
are  invalid. 

3.  The  district  may  plead  ultra  vires  to  an  action 
on  warrants  Issued  for  the  purchase  of  a  school- 
site  by  the  district  board  without  authority. 

Appeal  from  district  court,  Barnes  county ; 
Fkakcis,  Judge. 

Jo?ni  W.  Scott,  WhiU  c6  Sewtt,  and  C.  K. 
Dacis,  for  appellant.  Frederick  H.  Reming- 
ton, for  respondent. 

Spencer,  J.  The  action  was  brought  to 
enforce  the  payment  of  certain  school  war- 
rants alleged  to  have  been  issued  by  the  de- 
fendant through  its  school  board.  A  ju  ry  ha v- 
Ing  been  waived,  the  cause  was  tried  by  the 
court,  and  findings  of  fact  made  that  the  in- 


habitants of  the  district  did  not  direct  the 
making  of  or  make  the  contract  under  which 
the  school-house  was  erected,  did  not  consent 
to  it,  did  not  selector  autliorize  the  selection 
of  the  site  upon  which  it  was  erected,  and 
bad  never  in  any  way  ratified  the  acts  of  the 
school  board  in  issuing  such  warrants  or  con- 
structing such  school-house;  and,  as  matters 
of  law,  that  such  warrants  were  issued  with- 
out authority  of  law,  and  were  fraudulent 
and  void.  Judgment  upon  such  findings 
was  duly  entered  in  favor  of  the  defendant, 
and  the  plaintiff  appealed. 

Upon  a  careful  examination  of  the  facts  in 
this  case,  and  the  law  of  this  territory  defin- 
ing how  and  under  what  circumstances 
school-districts  and  school  boards  may  erect 
school-houses,  and  issue  orders  or  warrants 
binding  upon  the  districts  in  payment  there- 
of, we  are  of  opinion  that  the  orders  upon 
which  this  action  was  brought  are  invalid,  and 
thatthe  plaintiff  is  not  entitled  to  recover. 
The  defendant  was  organized,  if  ever,  under 
and  in  pursuance  of  chapter  14  of  tbe  Laws  of 
1S79.  By  section  29  of  said  chapter,  subd. 
4,  it  is  provided  tliatthe  inhabitants  qualitied 
to  vote  at  a  school-district  meeting,  lawfully 
assembled,  shall  have  power  to  designate  by 
vote  a  site  for  a  district  school-house;  and, 
by  subdivision  5  of  said  section,  to  vote  a 
tax  annually,  not  exceeding  1  per  cent.,  on 
the  taxable  property  in  the  district,  as  the 
meeting  shall  deem  sufficient,  to  purchase  or 
lease  a  site  for  a  school  building.  This  sec- 
tion, and  the  subdivisions  referred  to,  embrace 
all  the  law  of  this  territory  upon  the  subject 
of  selecting  sites  for  school-bouses  for  the  sev- 
eral districts.  By  section  56  of  said  chapter  14 
it  is  made  the  duty  of  tbe  district  board  of 
such  school-district  "to  purchase  or  le<tse  such 
site  for  a  school-house  as  shall  have  been 
designated  by  the  voters  at  a  district  meeting, 
in  the  corporate  name  thereof,  and  to  build 
such  school-house  as  the  voters  of  the  district 
in  a  district  meeting  shall  have  agreed  upon, 
out  of  tlie  funds  provided  for  that  purpose." 
School-districts  are  corporations  created  for 
special  purposes,  and  have  only  such  powers 
as  are  specially  granted  by  legislative  enact- 
ment, and  those  that  are  necessarily  implied 
to  accomplish  the  objects  for  which  they  are 
created.  The  specification  of  these  powers 
by  the  statute  under  which  they  are  organ- 
ized restrains  them  from  the  exercise  of  other 
pov/ers  than  those  granted  and  such  as  must 
be  implied  to  enable  them  to  effect  the  object 
of  the  grant,  and  operates  to  restrain  them 
from  the  exercise  of  ptber  powers,  and,  in  the 
discharge  of  their  duties  and  the  exercise  of 
the  powers  granted,  they  are  governed  and 
restrained  by  the  provisions  of  the  law  under 
which  they  are  created.  When  the  law  spe- 
cially defines  their  powers,  the  legal  presump- 
tion is  that  they  are  prohibited  from  the  ex- 
ercise of  any  otiiers  than  those  absolutely 
essential  to  enable  them  to  accomplish  the 
purposes  of  the  grant.  People  v.  Insurance 
Co.,  15  Johns.  383;  Insurance  Co.  v.  Ely,  2 
Cow.  699;  School-Dist.  v.  Stone,  106  J 
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188,   1  Sup.   Ct  Rep.   84;  SchooLDist.  T. 
Thompaon,  5  Minn.  280,  (Gil.  221.) 

Under  this  interpretation  of  the  law  upon 
this  subject,  what  powers  had  this  school- 
district  under  the  statute  aforesaid  V  The 
inhabitants  of  the  district  qualified  to  vote 
at  a  school  naeetin^,  when  lawfully  assembled 
for  that  purpose,  had  the  right  and  power  to 
select  a  sitA  for  a  scliool-house,  and  to  agree 
upon  such  plans  as  they  could  for  a  school 
building,  and  provide  funds  witliiu  tlie  limits 
lixed  by  the  legislature  for  puiThasing  or 
leasing  such  site,  and  the  erection  of  such 
School-house.  This  law  also  provides  for  the 
election  by  the  inhabitants  of  such  scIkx)!- 
district  of  a  board  of  oflflcers,  and  specifles 
the  duties  of  each.  Such  officers,  as  a  dis- 
trict board,  are  to  purchase  or  lease  such  site 
for  a  school-house  "as  shall  have  been  desig- 
nated by  tlte  voters  at  a  district  meeting. " 
From  the  provisions  of  this  statute  it  is  very 
clear  that  the  intent  of  the  legislature  was 
that  the  Inhabitants— the  legal  voters  of  the 
school-district,  as  contradistinguished  from 
the  district  board — should  alone  have  the 
power  and  right  to  select  a  site  for  a  scliool- 
honse,  and  that  until  they  had  exercised  that 
right  the  district  board  were  powerless  in  the 
premises;  else  it  would  not  have  nsed  the 
language:  "The  district  shall  purchase  or 
leaseauch  site  as  shall  Itave  been  designated  by 
the  voters  at  a  district  meeting,  and  erect 
such  school-house  as  the  vott-rs  of  the  district 
in  a  district  meeting  shall  have  agreed  upon. " 
This  is  the  reasonable  and  natural  construc- 
tion of  the  statute,  and  the  only  one  which 
will  givnefCecttoallits  provisions.  The  site 
having  l}een  selected,  and  the  plan  of  scliool- 
house  agreed  upon,  then,  and  not  until  then, 
did  it  become  the  duty  or  coald  the  district 
board  exercise  legally  the  right  to  purchase  a 
site  ot  erect  a  Bcbool-liouse.  The  prime  object 
of  the  creation  of  the  district  board  was  to 
enable  the  district  to  carry  out  the  wishes  of 
the  inhabitants  of  the  district  as  expressed 
at  its  meetings,  and  toconsummate  such  bar- 
gains for  the  purchase  of  a  school-house  site 
and  the  building  of  a  school-hoose  as  the 
legal  voters  of  the  district  should  direct. 
The  statute  does  not  mention  any  instance  in 
which  the  district  boai'd  may  select  a  site 
for  the  school-house  or  erect  the  school  build- 
ing, except  upon  the  sanction  of  the  voters  of 
the  district,  and  their  effort  to  arrc^ite  to 
themselves  the  powers  conferred  upon  tlie 
inhabitants  of  tlie  district  was  without  the 
shadow  of  legal  right  or  autliority.  The  evi- 
dence shows,  and  it  is  found  as  a  fact  by  the 
trial  court,  thatthe  inhabitants  of  the  district 
did  not  designate  a  site  for  a  school-house, 
did  not  direct  the  raaidng  of  the  contract  tor 
the  erection  of  the  school  building,  or  the  is- 
suance of  said  warrants,  nor  authorize  or 
ratify  said  transartion  in  any  way;  and  it  is 
found  as  a  fact,  and  is  undisputed,  that  the 
school-house  in  question  was  situated  upon 
land  to  which  the  defendant  never  liad  any 
title,  nor  the  right  to  occupy  it;  and  hence 
tbeydo  not  own  the  school-huuse,  and  would 


not  if  they  paid  the  warrants,  and  have  not 
the  power  to  ratify  these  illegal  acts  of  the 
school  board. 

We  have  not  been  referred  to  any  law  giv- 
ing tlie  district  boards  power  to  select  sites 
for  sc I Mol- houses,  nor  have  we  been  able  to 
find  any  such  law,  after  diligent  search.     The 
powers  of  the  district  board  are  enumerated 
in  sections  59  to  64.  inclusive,  of  chapter  It, 
Laws  1879,  and  in  none  of  them,  or  elsewhere, 
is  there  any  provision  conferring  upon  the 
district  board,  in  any  contingency,  any  au- 
thority to  create  obligations  against  the  dis- 
trict for  building  school-houses  or  purchas- 
ing sites.    Section  62  empowers  the  district 
board  to  provide  the  necessary  appendage:^ 
for  the  school-house  during  the  time  school 
is  taught  there,  trat  the  same  are  to  be  pre- 
senteil   and   allowed,   if   reasonable,  at  the 
regular  district  meeting.    Section  39  provides 
that  the  director  of  the  school-district  shall 
sign  orders  drawn  by  the  derk,  authorized 
by.  the  district  meeting  or  by  the  district 
board,  upon  the  treas  nrer  for  moneys  collected 
or  received  by  him;  and  section  44,  that  tlm 
cleric  shall  draw  all  warrants  or  ordei-s  for  the 
payment  of  money  for  teachers'  wages,  or  any 
other  purposes  legally  ordered  by  the  scliuul 
board,  or  by  the  voters  at  a  district  meeting. 
We  have  seen  that  the  disrtrict  board  may 
direct  orders  to  be  drawn  to  carry  out  the  will 
of  the  school-district  when  ascertained.   They 
may  also,  undoubtedly,  direct  orders  to  be 
drawn  in  payment  of  teachers'  wages  already 
earned,  and  in  payment  for  append<tges,  after 
the  biUa  for  the  same  have  been  duly  pre- 
sented at  a  district  meeting,  and  alluwed. 
Items  of  this  cliaractec  may  uadoubteuly  be 
allowed  by  the  district,  even  though  tliere  be 
at  the  time  no  funds 'in  the  treasury  to  pay 
them.    Being  audited  and  presented,  if  there 
are  not  funds  sufficient  to  pay,  the  law  pro- 
vides they  shall  draw  interest.    It  is  apparent 
that  this  is  the  intent  the  legislature  had  in 
making  the  law.     This  construction  of  the 
statute  gives  effect  to  all  its  provisions.     It 
enables  school  sites  to  be  selected,  school 
buildings  to  be  constructed,  teacheia  to  be 
employed,  and  all  the  machinery  necessary 
for  success:  ully  carrying  on  these  institution:; 
of  learning  to  be  acquired,  and  leaves  it  to 
the  inhabitants  of  the  district,  who  are  to 
bear  the  burdens  of  maintaining  the  system, 
todeterniinehow,  under  the  law,  the  intei-ests 
of  the  common  sduiols  can  be  best  fostered 
and  preserved.     The  fact  that  thelegislatuie 
has  in  no  place,  nor  under  any  circunistiinc)-s. 
clothed  the  district  board  with  power  to  cre- 
ate debts  that  should  be  binding  obligations 
upon  the  distriit,  except  by  and  with  tlie  con- 
sent of  the  inhabitants  ot  the  district,  is  suf- 
ficient evidence  that  it  supposed  the  authority 
to  incur  obligations  would  be  more  wisely  e.K- 
ercised  by  those  who  had  them  to  pay  thau 
by  a  boai^  which  peiadventure  might  in  that 
regard  be  moved  by  some  ulterior  purpose. 
In  any  event,  the  legislature,  within  tbestat- 
utory  limitations,  has  left  this  matter  entirely 
with  the  inliubitauta  of  the  district,  and  e.i.- 
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powered  tbe  district  board  to  act  onlj  in  con- 
Mjnance  vrith  the  will  of  tl-.e  voters  of  the  dis- 
trict, as  expressed  at  the  district  meetings. 
Thedistrict  board  in  issuing  tliese  orders  acted 
williout  any  authority  whatever,  and  such 
orders  are  tlierefore  invalid  for  any  purpose. 
Again,   by  the   statutes    mentioned,   the 
scliool-districts  are  restricted  in  the  amount 
of  obligations  tliey  may  incur,  to  be  paid  in 
any  one  year,  to  li^  |>er  cent,  on  the  taxable 
property  uf  the  district.     Ttie  taxable  prop- 
erty of  this  distiict  was  S18,305,  and  eacli  of 
tlie  orders  sued  upon  excee<led  the  statutory 
limit,  and  was   payable  immediatply.     We 
think  it  was  the  purpose  of  tlie  legislature  to 
restrict,  within  tlie  limits  specified  by  the  stat- 
ute, the  amount  of  actual  expenditures  wliich 
could  be  made  by  tbe  disti  ict  in  any  one  year. 
Any  utht-r  construction  of  this  statute  would 
be  equivalent  to  liolding  that  it  has  no  force 
or  effect,  and  that  school-districts  or  school 
boanls  may  incur  any  amount  of  indebted- 
ness, and  bind  the  district  with  its  immediate 
payment.    In  order  to  giTe  effect  to  tliese 
statutoo'  rt-strictions,   it    is  essential  that 
school-districts  and  their  officers  siiall  be  re- 
stricted from  contracting  debts  to  tlie  limit 
of  the  law,  and  in  this  view  we  are  snpported 
by  Kane  v.  Schwl-bist.,  52  Wis.  502,  VJ  N. 
W.  Kep.  459.  where  we  find  this  hmgiiage 
applied  to  a  statute  very  similar  to  the  one 
we  are  considering:   "It  seems  to  be  the  pol- 
icy of  the  laws  of  this  stite  to  n-strict  the 
expendltares    •    *    •    by  flxlng  a  limit  to 
the  amount  which  can  be  lawfully  collecteil 
from  the  tax-payera  of  the  district  for  school 
purposes  in  any  one  year.    To  give  proper 
force  to  these  legishitive  restrictions,  it  would 
seem  necessary  to  restrain  thedistrict  as  well 
as  its  officers  from  contracting  debts  drawing 
interest  which  am  become  a  lawful  charge 
upon  the  future  resources  tbt-reof . "    But  we 
are  not  called  upon  to  go  so  far  in  the  case  at 
bar.    The  question  here  is  whether  the  dis- 
trict had  power  to  incur  liabilities  not  only 
greatly  in  excess  of  the  statutory  limit,  but 
to  bind  thedistrict  with  their  immediate  pay- 
ment.   This  is  a  different  question  from  that 
presented  in  Bobbins  v.  School-Bist.  No.  1, 
10  Minn.  340,   (GU.  268.)    But  that  cast' 
rather  sustains  the  defendant's  position  here 
than  otherwise.     It  holds  merely  that  the  in- 
habitants of  the  district,  at  a  district  meet- 
ing, could  incur  a  greater  indebtedness  to  be 
paid  in  the  future  than  could  be  met  by  the 
tax  levied  for  one  year;  thus  deciding,' sub- 
stantially, that  tlie  district  could  not  incur  a 
debt  to  be  psiid  in  one  year  greater  than  the 
amount  to  be  collected  by  levy  and  tax  for 
Biich  year  according  to  the  terms  of  the  stat- 
ute.    In  the  case  at  bar,  assuming  that  the 
district  had  authorized  the  issuing  of  ihpse 
ordera.  tliey  would,  under  the  reasoning  in  10 
Minn.,  have  been  void,  beciiose  they  created 
an  obligation  against  the  district,  payable  im- 
mediately, greater  than  could  be  realized  from 
any  tax  they  wereein powered  to  levy  for  that 
year.    They  thus  transcended  their  author- 
ity, and  exercised  powers  which  the  statute 
v.42x.w.no.ll-^9 


not  only  did  not  confer  upon  them,  but  abso- 
lutely prohibited  the  exercise  of  by  them. 
We  therefore  hold  that  these  warrants  are  in- 
valid  on  both  grounds,  viz.:  Pint,  that  they 
were  issued  without  the  knowledge  or  con- 
sent of  the  district,  and  before  the  inhabit- 
ants thereof  had,  at  a  district  met-ting,  select- 
ed a  site  for  a  school-house,  and  agreed  upon  a 
school  building;  second,  because  ihey  exceed- 
ed 1^  per  cent,  of  tiie  taxable  property  of  the 
district,— the  maximum  tbatcuuld  be  levied 
and  collected  in  any  one  year, — and  were 
payable  immediately,  thus  creating  a  present 
liability  which  was  bejond  the  power  of  the 
school-district  or  school  board  to  incur. 
There  is  no  doubt  of  the  right  of  the  corpora- 
tion in  such  a  case  as  this  to  set  up  its  lack 
of  power,  under  the  law  by  which  it  is  creat- 
ed, to  enter  into  a  contract  sought  to  be  en- 
forced tigainst  it.  Clark  v.  Des  Moines,  19 
Iowa,  199.  And  it  is  equally  well  settled 
that  persons  dealing  with  municipal  coi-pora- 
tions,  or  pui-chasing  obligations  apparently 
issued  by  tliem,  must  inquire-  into  the  pow- 
ers of  the  corporations  or  their  officers  to  make 
the  contract,  aiM!  when  the  want  of  power  to 
make  tbe  contract  is  apparent  from  the  char- 
ter or  law  under  wbicli  the  corporation  is  or- 
ganized, or  the  obligations  t>eyond  the  scope 
of  the  corporate  power  of  tbe  corporation,  it 
is  void  and  cannot  4>e  enforced.  Anthony  t. 
County  of  Jasper,  101  U.  S.  698:  Clark  ▼. 
Des  Moines,  supra;  Marsh  v.  Falton  Co., 
10  Wall.  676;  Hodges  v.  BntTalo,  2  Oenio. 
irO;  McCoy  y.  Briant,  5S  Cal.  217. 

The  conclusion  we  have  arrived  at  renders 
an  examination  of  the  other  alleged  errors 
unnece:i8ai7.  For  the  reasons  stated,  we 
are  of  opinion  tliat  the  judgment  of  the  court 
below  was  correct,  and  shonid  be  affirmed. 
I  JudgHient  affirmed;  all  the  Justices  Concur- 
ring. 


Oswald  «t  al.  v.  MoCaulbt  «t  al, 
(Suprem*  Court  of  Dakota.    June  8, 18861) 

HOSESTEAV — TeXAITCT  ly  CO>I(0!T. 

Under  the  Dakota  homestead  act,  wfaloh  does 
not  limit  the  right  of  bmnattead  to  any  particolar 
estate  in  land,  a  homestead  may  be  claimed,  aa 
against  the  claimant's  creditors,  in  land  of  which 
he  is  only  a  oo-teaant. 

Appeitl  from  district  court,  Cass  county. 

Al/.  E.  Boysen,  {Thomas  di  Dads,  of 
counsel.)  for  appellants.  C.  B.  Joslin,  fur 
respondents. 

Garland,  J.  The  i^pellants,  being  judg- 
ment creditors  of  respondents,  commenced  an 
action  in  the  district  coart  of  Cass  county, 
fur  the  purpose  of  subjecting  the  property 
hereinafter  mentioned  to  the  lien  of  their 
judgment.  The  respondents  claimed  the 
same  as  a  homestead.  Tbe  trial  court  found 
that  respondent  Frank  B.  McCauley  owned 
an  undivided  half  of  lots  2  and  8  in  block  2 
of  Keeny  &  Devltt's  addition  to  the  city  of 
Fargo;  that  res|>ondent  Benjamin  P.  Key- 
nolds  owned  an  undivldwl  one-half  of  said  lot 
8,  but  had  no  interest  in  said  lot  2;  tl 


said  lot  -2;  tbatJJef^  « 
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Cauley  had  occupied  with  his  family  the  sec- 
ond story  of  the  buildings  on  lots  2  and  3  as 
a  place  of  residence  for  more  than  three 
years,  using  the  first  floor  thereof  as  a  place 
of  business:  that  respondent  R«^yno1ds  owned 
and  occupied  lot4  in  block  2  of  SHid  addition 
as  a  place  of  residence  for  himself  and  fam- 
ily, and  occupied  tlie  ground  floor  of  said  lot 
S  as  a  place  of  business,  lot  3  being  conti<;u- 
ous  to  lot4;  that  Reynolds  and  wife  had  filed 
their  certificate  of  homestead  fur  lot  4,  and 
the  half  interest  in  lot  8,  iis  required  bylaw; 
that  McCauley  and  wife  had  filed  their  cer- 
tificate of  homestead  for  their  half  interest 
in  lots  2  and  3;  that  each  of  said  lots  was 
23x140  feet,  and  that  the  whole  of  the  three 
lots  were  less  than  one  acre  in  extent.  The 
trial  court  held  tlie  premises  to  be  the  home- 
steads, respectively,  of  Frank  B.  llcCauley 
and  Benjamin  P.  Reynolds,  and  not  subject 
to  the  lien  of  the  judgment  of  appellants. 
It  will  thus  be  seen  that  the  only  question 
presented  by  the  record  is,  cau  a  homestead 
be  claimed  in  this  territory  in  an  undivided 
interest  in  land?  In  determining  this  ques- 
tion it  must  be  borne  in  mind  that  this  is  a 
contest  between  a  creililor  and  the  homestead 
daiifiant,  and  what  we  shall  have  to  say  must 
be  considered  as  expressing  our  views  in 
cases  where  the  creditor  is  cont  sting  the 
homestead  right,  rather  yian  where  a  co-ten- 
ant or  owner  of  the  land  is  contesting  it. 
On  grounds  of  public  policy  the  legislature, 
in  order  to  preserve  tlie  integrity  uf  the  fam- 
ily from  the  disasters  resulting  from  the 
varying  fortunes  of  men,  lias  withdrawn  from 
the  reiich  of  the  creditor  the  property  of  the 
debtor  which  is  used  by  his  family  as  a  home. 
The  legislature  has  in  no  wise  prescribed 
that  this  right  of  liomestead  shall  depend  up- 
on tbe«ch<iracler  of  the  estate  owned  by  the 
debtor  or  homestead  claimant,  and  it  seems 
to  us  that  a  court  which  will,  in  the  face  of 
the  principles  underlying  the  establishment 
of  this  right  of  homestead,  seek  to  destroy  it 
merely  on  the  ground  that  in  some  instances 
it  is  diilicult  to  carve  out  the  homestead, 
will  find  its  decision  based  upon  diiiiculties 
more  apparent  than  real.  We  believe  the 
true  test  to  be  that  if  the  hoiiiesteiid,  if  not 
exempt,  could  be  sold  on  execution,  then  it  is 
property  in  which  a  homestead  can  be  claimed 
as  against  a  creditor.  Take  the  case  at  bar. 
If  these  appellants  should  purchas'  at  execu- 
tion sale  the  interest  of  these  respondents  in 
the  premises  described,  would  they  have  any 
dilticulty  in  obtaining  partition?  Still  they 
say  to  these  respondents:  "You  can  claim 
no  horn  stead  in  these  premises,  because  you 
cannot  carve  out  a  homestead  from  them." 
We  think  that  by  virtue  of  section  14,  c.  38, 
of  the  Political  Code,  the  court  is  authorized 
at  all  times  to  iiscertain  and  define  the  home- 
stead. In  this  case,  however,  the  appellants 
are  not  in  a  position  to  urge  the  matter  of 
dilBculty  in  carving  out  the  respondents' 
homesteads,  as  the  premises  are  within  a  town 
plat,  and  do  not  exceed  one  acre  in  extent. 
We  are  aware  that  the  decisiuns  are  not  uni- 


form on  the  question  of  whether  a  homestead 
can  be  claimed  in  an  undivided  interest  in 
land, — Vermont,  Iowa,  Texas,  Kansas,  New 
Hampshire,  and  Arkansas  holding  in  the  af- 
firmative,   and    Massachusetts,    California, 
Minnesota,  Wisconsin,  and  Michigan  in  the 
negative.     As  the  statute  of  this  territory 
has  not  limited  the  right  of  homestead  to  any 
particular  estate  in  land,  and  as  we  believe 
the  legislature  intended  to  withdraw  from 
the  reach  of  the  creditor  the  property  used  as 
a  home  by  the  debtor,  we  shall  concur  in  the 
views  expressed  by  Mr.  Freeman  in  his  work 
on  Co-Tenancy  and  Partition,  §  54:  "But  we 
see  no  sufiBcient  reason,  even  in  the  absence 
of  stiitutes  directly  bearing  upon  the  subject, 
for  holding  that  a  general  homestead  act  does 
not  apply  to  lands  held  in  co-tenancy.     The 
fact  that  a  homestead  claim  might  savor  of 
such  an  assumption  of  an  exclusive  right  :is 
Is  inconsistent  with  the  rights  of  the  other 
co-tenant,  and  that  the  maintenance  of  such 
claim  might  interfere  with  proceedings  for 
partition,  form  no  very  satisfactory  reitson 
for  denying  the  exemption.    If  the  rights  of 
the  other  co-tenant  are  threatened  or  endan- 
gered, he  alone  should  be  permitted  to  call 
for  protection  and  redress.     The  law  wll  not 
sanction  any  use  of  the  homestead  in  preju- 
dice of  his  rights.     But  as  long  as  his  inter- 
ests are  respected,  or  so  nearly  re3|>ecte.l  that 
he  feels   no  inclination   to  complain,  why 
should  some  person  having  no  interest  in  the 
co-tenancy  be  allowed  to  avail  himself  i>f  the 
law  of  co-tenancy  for  his  own  and  not  for  a 
co-tenant's  gain?    The  homestead  laws  have 
an  object  perfectly  well  underatood,  ami  in 
the  promotion  of  which  courts  may  well  em- 
ploy the  most  liberal  and  hnmane  rules  «f 
interpretation.     This  object  is  to  assure  U> 
the  unfortunate  debtor  and  his  equally  un- 
fortunate,  but    more    helpless,  family   the 
shelter  and  influence  of  home.     A  co-ienart 
may  lawfully  occupy  every  parcel  of  the  lands 
of  the  co-tenancy.    He  may  employ  tliem, 
not  merely  for  cultivation  or  for  other  means 
of  making  profits,  but  may  also  build  houses 
and  barns,  plant  shriilts  and  flowers,  and  sur- 
round himself  with  idl  the  comforts  of  home. 
His  wife  and  children  m.ay  of  right  occupy 
and  enjoy  tlje  premist s  with  him.     Upon  the 
land,  of  which  be  is  but  a  part  owner,  he 
may,  and  in  fact  he  frequently  does,  obtain 
all  the  advantages  of  a  luirae.     These  advan- 
tages are  none  the  less  wurthy  of  being  se- 
cured to  him  and  his  family  in  iidversiiy  be- 
cause the  other  co-tenanta  are  entitltAl  to 
equal  advantages  in  the  same  home.     That 
he  has  not  the  whole  is  a  very  unsiitisfactory 
and  a  very  inhumane  reason  for  depriving 
him  of  that  which  he  has."    Mr.  Thotnitsun, 
in  his  work  on  Homesteads  and  Exemptions, 
§  188,  says:   "One  can  easily  imagine  cases 
where  the  rule  that  there  Ciin  he  no  homestead 
in  estates  held  in  common  would  work  pe- 
culiar hardship  to  |)Oi>r  debtors,  and  defe.a 
the  apparent  purposes  of  the  homestead  laws. 
Thus,  the  parents  die,  leaving  two  sons,  their 
sole  heirs,  in  possession  of  the  home  (ai  m. 
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Thi'v,  finding  the  premises  incapable  of  an 
equitable  paitition  without  sale,  and  knowing 
tliiit  the  property  would  be  sacrificed  by  sale, 
determine  to  reside  together,  with  their  re- 
spective familiea,  in  the  common  dwelling, 
and  work  the  farm  in  common.  Under  tlie 
view  animadverted  upon,. neither  can  claim 
a  homestead  therein  as  against  creditors,  al- 
though the  value  of  his  interest  is  less  than 
the  value  of  the  statutory  exemption.  But 
It  is  not  necessary  to  search  the  imagination 
for  hard  cases,  for  the  books  furniali  tliem. 
Tlius,  in  one  case  tlie  right  of  liomestead  was 
denied  in  lands  held  by  a  husband,  his  wife, 
and  tlieir  child  as  tenants  in  common.  It 
was  also  denied  in  favor  of  a  creditor  to  a 
tenant  who  was  the  sole  occupant  of  prem- 
ises, holding  title  to  an  undivided  aeventoen- 
eigliteenths  of  tlie  entire  estate,  wliich  title 
he  had  purchased  under  the  belief  that  he  had 
acquired  the  entire  estate.  The  absurdity  of 
such  rulings  is  illustrated  by  the  fact  that  if 
he  had  been  a  naked  trespasser  disputing  tlie 
title  of  the  real  owner  the  same  court  would 
have  accorded  to  him  the  benefit  of  the  ex- 
emption as  against  his  creditor."  We  pre- 
fer to  base  our  decision  upon  the  law  con- 
strued by  the  aid  of  humane  principles,  rather 
than  upon  the  technical  doctrine  of  a6  incon- 
venient/, and  therefore  hold  that  the  lower 
court  did  not  err  in  adjudging  that  the  re- 
spondents were  entitled  to  claim  a  homestead 
in  land  held  as  co-tenants.  Judgment  af- 
firmed. 


First  Nat.  Bank  of  Grand  Haven  v. 

UONEYMAN  et  al. 
(Supreme  Court  of  Dakota.    June  8, 1889.) 

HOBTGAQB    TO    SeCCKE    FUTURE     ADVANCES — Ac- 

coDST  Stated. 
Where  the  mortgagor  in  a  mortgage  given  to 
secaie  fntare  advanoea  conveys  the  mortgaged 
premises,  he  and  the  mortgagee  cannot  tbereaf  ter 
make  any  agreement  or  accounting  as  to  the 
amount  that  has  been  advanced  which  shall  pre- 
clude the  grantees  of  the  premises,  who  are  not 
parties  thereto,  from  impeaching  its  correctness 
as  against  the  assignee  of  the  mortgage. 

Appeal  from  district  court,  Cass  county. 

R.  M.  Pollock,  8.  B.  BartUtt,  and  D.  H. 
Ttoomejf,  for  appellants.  Charles  A.  Pol- 
lock, for  respondent. 

Spencer,  J.  This  action  was  brought  to 
foreclose  a  mortgt^  executed  on  the  9lh  day 
of  November,  1878,  by  Ebenezer  Honeyraan 
to  one  George  Forrest,  on  certain  premises 
in  Cass  county  described  in  the  complaint. 
The  object  and  purpose  of  the  mortgage  was 
to  secnre  the  payment  of  certain  sums  of 
money  which  said  Forrest  had  advanced  to 
Mild  fur  said  mortgagor,  and  also  such  fur- 
ther sums  as  he  should  advance  to  and  for 
liim,  from  time  to  time,  in  the  future.  It 
was  provided  by  said  mortgage  that  the  same 
should  be  void  on  the  payment  by  the 
said  Honeyman  of  all  sums  of  money  already 
advanced  to  and  for  him  by  said  Forrest,  and 
on  payiuuut.  also,  of  all  promissory   notes 


and  bills  of  exchange  made  by  the  said  mort- 
gagor to  said  Forrest,  or  indorsed  or  ac- 
cepted by  him,  and  of  all  sums  of  money, 
and  the  interest  thereon,  at  the  rate  of  7  per 
cent,  per  annum,  which  might  be  advanced 
in  the  future  by  said  Forrest  to  or  for  or  on 
account  of  said  mortgagor;  and  that  on  de- 
fault in  tlie  payment  of  any  of  the  moneys  so 
advanced  and  secured  by  the  said  mortgage 
the  whole  amount  thereof  should  become 
due  and  payable,  and  said  mortgage  miglit 
be  foreclosed,  and  said  premises  suld  for  the 
payment  thereof.  Certain  sums  of  money 
had  been  advanced  by  Forrest  to  the  said 
Ebenezer  Honeyman,  and  for  him  at  the 
time  and  previous  to  the  execution  of  said 
morlgiige;  and  subsequently  thereto  tiiere 
was  advanced  by  said  Forrest  to  and  for  said 
Honeyman,  and  upon  his  account  from  time 
to  time,  certain  sums  of  money  for  which 
this  mortgage  was  considered  as  security  for 
the  payment.  On  the  12th  day  of  August, 
1879,  said  Forrest  and  Honeyman,  the  mort- 
gagor, had  an  accounting  and  settlement  of 
their  affairs,  and  concluded  an  agreement 
between  themselves  that  the  sum  of  money 
so  advanced  by  said  Forrest  to  and  for  said 
Honeyman  was  $3,782,  and  that  said  mort- 
gage should  be  security  for  that  sum,  with 
interest  at  the  rate  of  10  per  cent,  per  an- 
num from  that  date.  As  evidence  of  this 
settlement  and  agreement,  the  said  Honey- 
man at  that  time  executed  and  delivered  to 
said  Forrest  his  seven  promissory  notes, 
bearing  date  on  that  day  for  different 
amounts,  but  aggregating  said  sum  of 
98.782,  payable  in  from  one  to  twelve 
months,  with  interest  as  aforesaid.  No 
money  was  advanced  by  said  Forrest  on  the 
security  of  said  mortgage  subsequently  to 
that  date.  On  the  9th  day  of  August,  1883. 
said  mortgage,  and  tlte  debt  secured  thereby, 
was  by  said  Forrest  duly  assigned  and  deliv- 
ered to  the  plaintiff  in  this  action.  Default 
having  occurred  in  the  payment  of  the 
moneys  therrby  secured,  this  action  was 
brought  for  a  foreclosure  of  said  mortgage, 
and  a  sale  of  the  premises;  the  amount 
claimed  to  be  due  being  the  sura  as  fixed  by 
said  agreement  and  notes.  It  is  admitted, 
or,  at  least,  undisputed,  that  no  part  of  the 
sura  so' agreed  upon  or  interest  has  been 
paid.  The  defendants  May  Honeyman  and 
Jolin  Keed  each  answered  the  complaint  in 
said  action  separately,  an^  for  defense  to 
said  action  alleged,  among  other  things,  that 
said  Ebenezer  Honeyman,  the  mortgagor, 
had,  prior  to  the  settlement  and  agreement 
between  him  and  said  Forrest,  and  the  exe- 
cution of  said  notes,  and  prior  to  the  a-ssign- 
ment  of  said  mortgage  to  the  plaintiff,  to- 
wit,  on  December  31,  1878,  conveyed,  for  a 
valuable  consideration,  all  of  the  premises 
described  in  said  mortgage  to  one  John 
Honeyman,  and  that  tliey  were  eacli  owners 
of  separate  parcels  of  said  mortgaged  prem- 
ises; and  they  each  further  alleged  that  said 
Forrest  had  not  In  fact  advanced  any  money 
to  or  for  or  on  account  of  said  £l>enezer  ,^ 
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Boneyman  for  which  said  mortgage  was 
■ccurlty,  and  denied  that  the  amount  as 
fced  by  said  agieem  -nt  and  alleged  in  the 
•OD) plaint  to  he  due  on  said  mortgage  was 
*uc  in  fact.  Upon  tlie  trial  of  the  action  the 
<kstrii  1 1  ourt  found  as  a  fact,  and  it  Is  undis- 
]^ited,  that  said  Ebenezer  Honeyman,  tlie 
Hiot't^Hgor,  transferred  and  conveyed  all  liis 
interest  and  title  in  and  to  the  niortg.iged 
fiemisea  to  John  Honevinan  bv  warranty 
«teed  dated  December  31,'  1878.  which  deed, 
kowever,  was  not  recorded  in  the  proper 
■•gister's  office  until  August  13. 1879;  it  hav- 
Sng  been  executed  before  the  settlement  be- 
tween Ebenezer  Honf-yman  and  said  Forrest, 
hut  not  recorded  until  after  the  assignment 
•<  said  mortgage  to  said  plaintiff.  The  de- 
ieDdants  May  Honeyman  and  John  Reed 
also  on  said  trial  offered  to  prove  that  said 
X'orrest  had  not  in  fact  made  the  payments 
■ad  advances  as  agreed  upon  in  the  settle- 
vent  between  him  and  said  Ebenezer 
Honeyman,  and  as  evidenced  by  said  notes, 
and  that  consequently  a  less  sum  wasdne  on 
mid  mortgage  than  evidenced  by  such  agree- 
ment and  claimed  in  the  complaint.  To  this 
{roof  the  plaintiff  objected,  upon  the  grounds 
sabstantially,  that  it  was  immaterial,  irrele- 
T«nt,  and  incompetent,  for  the  reason  that  it 
sought  to  open  the  accounting  and  impeach 
the  settlement  made  between  the  mortgagor 
and  mortgagee;  and  that  the  defendants,  and 
all  persons  claiming  under  said  Ebenezer 
Honeyman,  were  bound  and  estopped  by 
snch  settlement.  This  objection  was  sus- 
tained by  the  court,  and  to  such  ruling  the 
Afendants  duly  excepted.  The  plaintiff  had 
judgment  as  prayed  for  in  the  complaint, 
and  that  there  was  due  on  said  mortgage 
•3,782  and  interest;  and  the  defendarts 
May  Honeyman  and  John  Reed  appealed  to 
this  court,  assigning  several  grounds  of  er- 
K>r,  and,  among  others,  the  ruling  of  the 
•ourt  above  mentioned,  which  presents  the 
•nly  question  we  deem  it  necessary  to  exam- 
ine, namely,  whether  the  plaintiff,  the  as- 
signee of  said  mortgage,  toulc  it  subject  to 
the  right  of  the  owners  of  the  equity  of  re- 
demption of  the  mortgaged  premises  to  im- 
peach the  agreement  made  between  the  mort- 
gagor and  mortgagee  as  to  the  amount  se- 
•nred  by  the  -mortgage;  in  otheif  words, 
whether  grantees  of  a  mortgagor  may,  as 
■gainst  the  assignee  of  the  mortgage,  im- 
peach an  Hgreeipent  and  settlement  made  by 
the  mortgagor  and  mortgagee  as  to  the 
amount  due  on  a  mortgage  given  to  secure 
future  advances,  such  agreement  having 
keen  made  subsequent  to  tlie  grant  of  the 
equity  of  redemption. 

That  the  assignee  of  a  mortgage  takes  it 
subject  to  all  the  equities  existing  between 
ttie  mortgagor  and  mortgagee  has  long  been 
a  well-settled  proposition,  and  is  a  familiar 
principle  of  law.  Clute  v.  Uohison,  2  Johns. 
595;  Ellis  v.  Messervie,  11  Paige,  467.  The 
plaintilT  in  this  action,  therefore,  took  the 
nortgage  subject  to  any  ilefense,  legal  or 
»|uitable,  which  theoriginal  mortgagor  could 


have  made  to  It  had  he  continued  to  own  the 
mortgaged  premises.  Could  the  mortgagor 
have  controverted  in  this  action  the  amount 
due  on  the  mortgage?  W'>  think  this  ques- 
tion must  be  answered  in  the  affirmative,  and 
l\\U  notwithstaniling  the  settlement  and 
agreement  made  between  him  and  the  mort- 
gagee as  to  the  amount  that  had  lieen  ad- 
vanced upon  the  security  of  the  mortgage. 
As  between  the  parties  themselv<  s,  tbisagiee- 
ment  and  settlement,  and  the  giving  of  the 
notes  in  pursuance  of  it,  were  not,  and  couli 
not  have  been,  absolutely  conclusive,  so  as 
to  have  deprived  the  mortgagor  of  the  right 
to  have  litigated  the  question  of  the  amount 
secured,  if  he  had  so  desired,  as  against'  the 
mortgagee.  While,  as  between  them,  the 
notes  which  were  given  in  pursuance  of 
the  agreement  were  prima  facie  evidence  of 
the  amount  advanced  by  Forrest,  and  for  the 
payment  of  which  the  mortgage  was  aecurity. 
neither  party  was  concluded  by  it.  On  the 
contrary,  under  proper  pleading^,  it  would 
have  been  competent  for  either  ptotv  to  the 
mortgage  or  the  assignee  of  the  mortgage 
debt  to  show  that  the  sum  actually  advanced 
was  either  more  or  less  than  the  amount 
stated  in  the  notes,  and  the  amount  for  which 
the  mortgage  stood  as  security  would  Iiave 
l)een  increased  or  diminished  according  as  it 
would  have  tieen  determined  whether  the 
amount  advanced  was  greater  or  less  than 
the  sum  originally  agreed  upon.  Tlie  ac- 
counting and  agreement  between  the  moit- 
gagor  (inil  mort<;agee,  as  to  the  amount 
which  hud  been  advanced  as  between  them, 
had  the  effect  of  an  account  stated,  and 
nothing  niore;  and  upon  the  trial  of  the  cause 
tlie  mortgagor  (being  personally  liable  for  the 
payment  of  any  detitiency  in  tlie  event  that 
upon  the  foreclosure  sale  the  premises  shnuM 
sell  for  a  sum  iesn  than  was  due  on  the  mort- 
gage) had  the  right,  under  proper  aveiinents 
in  his  answer,  to  show  that  a  mistake  had 
been  made  in  the  agreement  between  him 
and  Forrest,  and  that  the  sum  actually  ad- 
vanced was  in  fact  less  than  the  sum  agreed 
upon  and  lor  which  the  notes  were  given. 

The  rule  which  governs  accounts  settled, 
in  regardto  their  impeachmi'nt,  is  thus  stated 
bv  Mr.  Justice  .Seld£N  in  Lockwood  v. 
Thorne,  18  N.  Y  292:  "An  account  stated 
or  settle  I  is  a  mere  admission  that  the  ac- 
count is  correct.  It  is  not  an  estoppel.  Tiie 
account  is  still  open  to  impeachment  for  mis- 
takes or  errors.  Its  effect  is  to  establish, 
prima  facie,  the  accuracy  of  the  items,  with- 
out other  proof,  and  the  party  seeking  to  im- 
peach it  is  bound  to  show  affirmatively  the 
mistake  or  error  alleged.  The  force  of  the 
admission,  and  the  strength  of  the  evidence 
which  will  be  n^-cessary  to  overcome  it,  will 
dopend  upon  the  circumstances  of  the  case. 
An  account  stated,  which  is  shown  to  have 
been  examined  by  both  parties,  and  expressly 
assented  to  or  assigned  by  them,  would  atTorii 
stronger  evidence  of  the  oorrectnesa  of  its 
items  than  if  it  mei-ely  appeared  that  it  had 
been  delivc leU  to  tlie  party,  or  sent  by  maiU 
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and  acquiesced  in  for  a  sufflcient  length  of 
time  to  entitle  it  to  be  considered  as  an  ac- 
coant  stated.  So,  too,  an  account  settled — 
that  is,  wbpn  the  balance  it  exhibits  has  been 
I<aid  or  adjusted  between  the  parties — is 
stronger  evidence,  and  requires  more  proof 
to  overcome  it,  tlian  a  mere  account  stated. 
But  the  parties  are  never  precluded  from  giv- 
ing evidence  to  impeach  the  account,  unless 
the  case  is  brought  within  the  principles  of 
an  estoppel  in  pais,  or  of  an  obligatory  agree- 
ment between  the  parties;  as,  for  instance, 
where,  upon  n  settlement,  mutual  compro- 
mises are  made."  The  rule  as  thus  aptly 
stated  is  undoubtedly  correct,  and  is  sanc- 
tioned by  t!ie  highest  authority  in  this  coun- 
try and  EnglHnd. 

Applying  tliis  principle  to  the  case  at  bar, 
it  will  be  readily  perceived  and  is  indisputa- 
ble thatEbenezer  Honeyman,  the  mortgagor, 
WHS  entitled,  had  he  so  desired,  upon  the 
trial  of  this  action,  to  have  shown  that  u  less 
sum  was  in  fact  advanced  upon  the  security 
of  the  mortgiige  than  appeared  from  the  notes, 
even  as  against  the  plaintiff,  the  mortgage 
not  having  been  assigned  to  said  plaintiff 
until  after  the  maturity  of  all  of  said  notes; 
and,  even  if  they  had,  it  is  probable  that  the 
mortgage  itself  would  have  furnished  such 
notice  to  its  assignee  as  not  to  have  precluded 
proof  of  the  amount  actually  advanced  upon 
its  security.  But  that  is  a  question  not  nec- 
essary to  be  considered  here.  The  as^signee 
of  a  mortgage  takes  it,  alxo,  subject  to  the 
equities  of  a  grantee,  mediate  or  remote,  of 
the  mortgagor,  as  against  the  mortgagee  or 
bis  assigns,  if  such  grantee  be  in  possession. 
Such  an  assignee  stands  in  the  place  of  the 
person  from  whom  he  purchased  the  mort- 
gage, as  was  said  by  Lord  Thuklow  in  Da- 
vits v.  Austen.  1  Ves.  Jr.  247:  "A  purchaser 
of  a  chose  in  action  must  always  abide  by 
the  case  of  the  person  from  whom  he  buys; 
that  I  take  to  be  a  uni  vereal  rule. "  In  Coles 
V.  Jones,  2  Vern.  tf92,  it  was  held  by  Lonl 
Harcourt  that,  although  the  assignee  couies 
in  upon  a  full  and  valuable  consider.ition, 
yet  he  must  take  the  land  subject  to  the  same 
equity  as  it  was  in  the  obligee's  hands.  It 
is  very  clear  that  when  a  mortgage  is  as- 
signed without  privity  of  the  mortgagor  the 
assignee  takes.it  subject  to  the  equities  be- 
tween the  mortgagor  and  mortgagee.  A 
similar  decision  was  made  in  Matthews  v. 
Wallwyn,  4  Ves.  118.  See,  also.  Davis  v. 
Bechstein,  69  N.  Y.  440;  Andrews  v.  Tor- 
rev.  14  N.  J.  £q.  355.  And  such  an  assignee 
takes  the  mortgage  subject,  not  only  to  any 
latent  equities  whicli  exist  in  favor  of  the 
niortg.-igor,  but  also  to  like  equities  in  favor 
uf  other  persons.  Bush  v.  J^throp,  22  K. 
Y.  536;  Schafer  v.  Reilly,  50  N.  Y.  61.  In 
this  discussion  it  will  be  borne  in  mind  that 
under  the  law  of  this  territory  mortgages  are 
mere  liens  upon  the  land  covered  by  tliem,  the 
mortgagor  in  tx>th  law  and  equity  being  re- 
garded as  the  owner  of  tlie  fee,  ^nd  the  mort- 
gage a  mere  chose  in  action,— a  security  of 
a  |>ersonal  nature.     Comp.  Laws,  §  4346. 


From  what  has  been  said,  and  from  the 
authorities  citeil,  it  will  be  perceived  that  the 
l>laintiff  took  the  mortgage  in  suit  subject  t» 
all  the  eiiuilies  which  existed  in  favor  of  the 
mortj;agor  or  of  his  grantees,  directly  or  in- 
directly, and  that  neither  of  them  were  con- 
cluded by  the  agreement  proved,  and  the  exe- 
cution and  delivery  of  the  notes;  that  the 
grantee  could  avail  himself  of  any  defense 
which  the  mortgagor  could  employ.  But 
thou;;h  the  mortgagor  had,  after  his  convey- 
ance to  these  appellants  or  their  grantors,  by 
his  act  esto)iped  himself  from  controverting 
the  amount  secureii  by  the  mortgage,  it 
would  not  have  precluded  the  owner  of  tlie 
premises  from  proving  the  true  amount  ad- 
vanced, and  for  which  the  mortgage  was  in 
fact  security,  unless  they  or  their  gnintoM 
were  parties  to  such  act,  or  knew  of  it, 
which.it  is  not  pretended  they  did  in  thia 
cas  •.  The  mortj:agor  having  conveyed  the 
mortgaged  premises  before  any  agreement 
was  maile  between  him  and  the  mortgagee 
as  to  the  amount  which  had  been  advanced, 
his  grantee  of  the  premises  is  subject  to  the 
payment  of  only  such  sum  of  money  as  had 
in  fact  been  advanced  upon  that  secuiity, 
and  it  was  not  competent  for  the  mortgagor 
and  mortgagee  to  afterwards  enter  into  any 
agreement  or  contract  by  which  such  sum 
should  be  increased,  and  the  rights  of  tlie 
owners  of  the  premises  impaired.  The  owner 
of  mortgaged  premises,  under  a  title  from 
the  mortgagor,  either iunnediately  or  remote- 
ly, is  substituted  for  him  to  a  great  extent, 
and  succeeds  to  his  rights.  The  mortgage  ia 
a  lien  upon  his  property,  and  if  the  debt  se- 
cured by  it  be  not  paid  tfie  premises  covered 
by  it  iKseome  the  primary  fund  for  the  pay- 
ment of  such  portion  of  the  debt  as  may  re- 
main unpaid,  and  hence  he  is  the  person 
most  usually  interested  in  the  amount  of  the 
incumbrance.  After  the  conveyance  of  the 
title  to  the  mortgaged  premises  by  the  mort- 
gagor to  John  Honeyman,  the  appellants' 
grantor,  the  former  was  powerless  to  do  any 
act  or  make  any  agreement  which  would  in- 
crease the  amount  of  the  ol 'ligation  secured 
by  the  mortgage,  or  to  bind  his  grantee,  or 
those  who  should  succeed  to  his  title,  by  one 
or  a  series  of  conveyances,  by  any  agreement 
he  might  make  with  the  mortgagee  or  his 
assigns  without  their  knowledge  or  consent. 
President,  etc.,  v.  Kosevelt,  9  Ck>w.  409; 
Hartley  v.  Tatham,  2  Abb.  Dec.  333.  It  is 
not  pretended  that  either  of  these  defendants 
knew  of  such  agreement,  or  consented  to  it. 
The  agreement,  therefore,  of  the  mortgi.g*»r 
and  mortgagee,  as  to  the  amount  which  had 
been  advanced  upon  the  security  of  the  mort- 
gage, was  as  to  these  defendants  wholly  with- 
out force,  and  of  no  binding  effect  whatever. 
The  evidence  offered  by  the  defendants  for 
the  purpose  of  showing  that  a  less  sum  bad 
in  fact  been  advanced  on  the  mortgage  was 
therefore  competent,  material,  and  proper, 
and  the  ruling  of  the  court  inexcludingsuck 
testimony  was  erioneous,  and  prejudiced  tlie 
djfi-iiduuts'  righ.s.     For  these  >¥iisonsUM| 
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judgment  appealed  from  must  be  reversed, 
and  a  new  trial  ordered.  All  the  justices 
concurring. 


Capital  Bank  of  St.  Paul  e.  School- 

DisT.  No.  85. 

{Supreme  Court  of  Dakota.    June  S,  1888.) 

SCBOOLS  AND  SCHOOIi-OlSTBICTS— TAXATION— COX- 
TBA0T8. 

Laws  Dak.  1879,  c.  14,  S  29,  sabd.  5,  provide  that 
ROhool-dlstricts  may  vote  annually  a  tax  of  1  per 
cent,  on  the  taxable  property  of  the  diatrlots  to 
purchase  or  lease  a  site  for  a  sohool-house.  Sub- 
division 8  provides  that  school-districts  may  vote 
a  tax  as  may  be  necessary,  not  exceeding  one-half 
per  cent,  in  any  one  year,  to  furnish  the  school 
with  furniture  and  apparatus.  A  school  board  is- 
sued school  orders  in  excess  of  1>^  per  oenL  of  the 
taxable  property  in  the  district,  on  which  they  ob- 
tained money,  which  was  used  in  purchasing  a 
■ite  and  building,  and  furnlshingra  school-bouse; 
and,  on  completing  the  school-house  two  years 
thereafter,  reported  such  orders,  showing  that 
they  amounted  to  less  than  IX  per  cent,  tax  for 
eacn  of  the  two  years  would  have  produced,  and 
the  district  accepted  and  occupied  the  school- 
house,  and  approved  the  report  Held,  that  the 
district  had  power  to  issue  the  orders,  and  bad  rat- 
ified the  action  of  the  board  in  issuing  them,  and 
was  bound  thereby. 

Appeal  from  district  court,  Cass  county. 

Action  on  school  orders  by  the  Capital 
Bank  of  St.  Paul  against  school-district  No. 
85.  Barnes  and  Cass  counties.  Judgment 
for  plaintiff,  and  defendant  appeals. 

C.  E.  JoHlin,  {M.  W.  Qreene,  of  counsel.) 
for  appellant.  White  &  Hewit,  {A.  D. 
Thomas  and  C.  K.  Davis,  of  counsel,)  for  re- 
spondent. 

Sfbmoeb.  J.  From  the  evidence  in  this 
case  and  the  findings  of  the  trial  court  it  ap- 
pears that  the  defendant  In  this  action  is, 
and  since  May,  1882,  has  been,  a  school  cor- 
poration, organized  regularly  under  and  in 
accordance  with  the  laws  of  this  territory; 
that  on  May  26, 1882,  the  inhabitants  of  said 
district  lawfully  assembled,  elected  the  prop- 
er and  necessary  officers  of  such  school-dis- 
trict as  provided  by  law,  selected  a  site  for  a 
district  schooI-housC)  voted  a  tax  of  1  per 
cent,  on  the  taxable  property  of  such  district 
to  pay  for  such  site,  and  build  a  school-house, 
and  subsequently,  to-wit,  August  12,  1882, 
at  a  meeting  of  such  inhabitants,  they  voted 
to  issue  bonds  in  the  sura  of  Sl,500,  and  di- 
rected the  proceeds  thereof  to  be  applied  on 
the  debt  incurred  for  such  site,  school-house, 
and  furniture  for  the  same;  that  such  bonds 
were  duly  issued  and  negotiated  by  the  school 
board,  and  the  proceeds  received  by  them; 
that  the  defendant  obtained  title  to  such 
school-house  site  June  8,  1882,  and  that  on 
that  day,  and  for  the  purpose  of  paying  for 
such  site,  and  to  obtain  funds  with  which  to 
pay  for  such  school-house  and  furniture  for 
the  same,  the  officers  of  such  school  board — 
the  director  and  clerk — issued  iind  delivered 
to  one  E.  C.  Northup  the  five  orders  in  suit, 
eacli  for  i(500;  that  said  orders  were  duly 
presented  to  the  treasurer  of  sxid  school-dis- 
trict lor  payment,   winch  was  refused  for 


want  of  funds,  and  so  indorsed  by  said  treas- 
urer, and  who  also  indorsed  upon  each  of 
said  orders  the  following:  "  This  order  draws 
ten  per  cent,  interest  from  this  date.  Jnne  8, 
1882."  On  the  same  day  these  orders  were 
negotiated,  and  sold  to  the  plaintiff  in  this 
action  by  one  of  the  directors  of  defendant, 
for  $2,300.  The  proceeds  of  these  orders, 
concededly,  were  used  by  the  school  board  in 
payment  for  the  site,  school  building,  and 
furniture.  The  proceeds  of  the  bonds  were 
not  used  for  such  purpose,  nor  were  they 
used  in  the  payment  of  said  orders,  nor  does 
the  record  disclose  any  purpose  for  which 
thi'se  bonds  or  the  proceeds  thereof  were 
used,  or  whether  used  at  all.  It  does,  liow- 
ever,  appear  affirmatively  that  tiiey  were  not 
used  in  purchasing  the  site  for  the  school- 
house,  or  erecting  the  building,  or  furnish- 
ing  it,  or  in  payment  of  any  of  the  orders  in 
suit.  The  title  to  the  site  sclented  by  the  in- 
habitants of  the  district  was  duly  obtained 
in  the  name  of  the  district,  tlie  school-lionse 
erected,  completed,  ami  furnished  enrly  in 
1883,  and  immediately  thereafter  taken  pus- 
session  of  by  defetidant,  and  has  at  all  times 
since  been  used  by  it  for  school  purposes, 
school  meetings,  and  kindred  objects.  On 
June  30,  1884,  at  the  annual  meeting  of  said 
district,  tlie  treasurer  submitted  liis  report 
of  the  proceedings  of  said  sdiool  board,  by 
which  it  appeared  that  orders  for  92,800  had 
been  issued  and  sold,  including  the  orders  in 
suit  or  the  proceeds  thereof,  and  that  the 
whole  of  such  sum  had  been  expended  for  a 
site,  school  building,  and  the  furniture  there- 
of, and  wliich  report  was  accompanied  by  the 
vouchers  for  such  expenditures.  At  such 
meeting  such  report  was,  with  full  knowl- 
edge of  all  that  had  been  dune  and  all  expend- 
itures made,  accepted,  audited,  and  allowed. 
On  the  trial  of  the  action  the  plaintiff  liad 
judgment  for  the  full  amount  of  said  orders, 
including  the  interest  thereon,  and  the  de- 
fendant appealed  to  this  court. 

The  principal  grounds  of  error  relied  upon 
by  the  defendant  for  a  reversal  of  this  judg- 
ment are  two,  viz.:  Pint,  that  the  school 
board  excee<led  its  authority  in  issuing  or- 
ders for  a  greater  amount  than  1  per  cent, 
on  the  taxable  property  of  the  district  for  the 
purpose  of  purchasing  a  site  ^nd  building  a 
school-house;  second,  that  the  defendant  had 
no  autiiority  or  power  to  ratify  the  action  of 
its  school  board  in  issuing  such  orders,  so  as 
to  make  them  chargeable  against  the  scl)ool- 
district. 

Upon  the  former  of  these  propositions  the 
true  rule  doubtless  is  that  corporations  of 
the  cliaracter  of  the  defendant  hare  only 
such  powers  as  are  expressly  granted  by  the 
law  providing  for  their  creation,  and  such 
others  as  must  necessarily  be  implied  to  have 
been  given  them  in  order  to  carry  tlie  pui- 
poses  of  their  organization  into  effect, — such 
its  are  incidental  to  the  exercise  of  the  pow- 
ers expressly  granted  or  necessarily  implied 
to  effect  the  purpose  and  object  for  which  the 
corporation  is  created.  I>iU  the  defendant 
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exceed  tts  authority  by  voting  the  orders  in 
queation  or  ratifying  the  act  of  its  school 
board  in  doing  so?  By  subdivision  5,  §  29, 
c.  14,  Laws  1879,  It  is  provided  tbiit  the  in- 
babitents  of  school-districts  may  vote  anna- 
ally  a  tax  of  1  per  cent,  on  the  taxable  prop- 
erty of  tlie  district  to  purchase  or  lejise  a  site 
for  a  scliool-honse,  etc. ;  and  by  subdivision  8 
of  snid  section  ii  is  provided  that  school-dis- 
tricts may  vote  a  tax  as  may  be  necessary  to 
furnish  the  school  witli  black-boarus,  stoves, 
maps,  furniture,  and  apparatus  necessary  for 
illustrating  tlie  principles  of  science,  and  to 
discharge  any  debts  or  liabilities  of  the  dis- 
trict lawfully  incurred,  such  tax,  however, 
not  to  exceed  one-half  per  cent,  in  any  one 
yearun  the  taxable  property  of  the  district. 
There  is  not  otiierwise  than  in  this  subdivis- 
ion any  positive  authority  conferred  upon 
school-districts  under  this  law  to  provide  the 
school-houses,  which  may  be  or  have  been 
erected,  with  furniture  at  all;  and  yet  it  can- 
not be  doubted  tliat  though  nothing  whatever 
had  been  said  upon  the  subject  of  furniture 
for  these  school-houses  in  the  Inw  itself,  that, 
under  the  general  powers  conferred,  the 
schuol-dUtrlct  or  its  proper  orHcers  would 
have  the  authority  and  right  tn  famish  such 
school-house  properly,  and  make  the  propel  ty 
of  the  district  chargeable  with  the  n.'cessary 
expense  of  doing  so.  This  would  indisputa- 
bly have  lieen  the  proper  exercise  of  an  inci- 
dental power  granted,  for  there  is  pei  haps  no 
positive  grant  of  such  power,  but  its  exercise 
is  necessary,  to  the  end  that  the  object  of  the 
law  may  be  fulfllled. 

It  appears  froui  the  record  that  the  procpeds 
of  the  orders  were  in  fact  all  used  to  pur- 
chase and  pay  for  the  sc-hool-house  site  select- 
ed, to  erect  the  school  building,  and  purchase 
the  necessary  furniture  for  it.  What  pro- 
portion of  the  fund  was  used  for  eacti  is  not 
disclosed,  and  thus  we  are  uflable  to  deter- 
mine whetlier  more  tluin  1  per  cent,  on  the 
tiixahle  property  of  the  district  was  used  in 
purchasing  the  site  and  building  the  school- 
house  or  not,  or  what  part  was  used  in  pur- 
chasing furniture,  apparatus,  or  appendages; 
nor  can  we  presume  that  the  sum  actually 
expended  was  not,  in  fact,  necessary  for  the 
SKveral  purposes  stated,  and  used  in  pur- 
suance of  the  several  powers  granted,  and 
those  necessarily  implied  for  the  efCectivu 
operation  of  the  [wwers  granted  intended  to 
provide  means  for  the  education  of  the  young. 
It  will  be  observed  and  borne  in  mind  that 
the  defendant  obtained  title  to  the  land  com- 
prising the  site  on  which  the  school-house 
was  built  on  June  8,  1882,  and  that  the 
erection  of  the  school-house  began  on  the 
I3th  of  the  same  month,  but  that  it  was  not 
completed  and  furnished  until  1883,  and  the 
vote  of  the  inhabiUints  of  the  district,  ac- 
cepting and  adopting  the  report  of  the  ex- 
penditures of  the  prociifds  of  these  orders 
WM  nut  taken  until  June  30,  1884,  more 
than  two  years  after  the  orders  in  contro- 
versy were  issued.  For  these  two  years  th- 
dis.iict  bad  the  power  un  icr  tlic  statute  to 
expend  in  the  aggregate,  for  a  site,  schuol- 


hnuse,  and  furniture,  a  sum  greater  than  the 
whole  amount  of  orders  drawn,  viz.,  1  per 
cent,  on  the  taxable  property  of  said  dis- 
trict for  a  site  and  school-house  in  1882,  and 
a  like  amount  for  such  purpose  in  1883,  and 
one-half  ptr  cent,  on  such  property  for  fur- 
niture durinir  each  of  said  years.  See  sub- 
divisions 5, 8,'  §  29,  c.  14,  Laws  1879.  Doubt- 
less, under  these  provisions  of  the  statute, 
the  district  had  the  power,  and  in  each  of  the 
years  1882  and  1883  might  have  voted  in  the 
aggregate  If  per  cent,  on  the  taxable  prop- 
erty of  the  district  for  a  site,  school-hiAise, 
and  furniture,  wliich  would  have  amounted 
to  considerably  more  than  the  face  vhlue  of 
the  orders  issued.  The  district  did  not  do 
this,  but  it  did  select  a  site,  and  direct  the 
construction  of  a  school-house  thereon.  The 
site  was  purchased,  and  the  school-house 
constructed  and  furnished,  by  the  school 
board.  In  doing  this  they  expended  more 
money  than  could  legally  have  been  collect- 
ed by  tax  on  the  property  of  the  district  for 
one  year,  but  not  so  much  as  might  have 
been  made  chargeable  and  collect^  in  the 
aggregate  during  the  two  years  intervening 
from  the  time  its  construction  began  nntil  it 
was  Anally  completed.  And  when  it  was 
completed,  and  a  report  of  tlie  orders  issued, 
and  all  the  expenditures  made  were  report- 
ed, the  same  being  less  than  the  amount 
which  they  might  hav6  expended  for  the 
two  years  during  which  the  school-house  was 
being  constructed,  the  inhabitants  of  said 
district,  at  a  meeting  called  for  tlie  purpose 
of  considering  said  report,  voted  to  adopt 
the  same,  and  immediately  took,  and  liave 
since  retained,  possession  of  such  sclioot 
building.  Did  not  the  district  have  the  )iow- 
er  to  ratify  the  acts  of  its  lx>ard,  and  did  it 
not  do  so  by  accepting  and  adopting  the  re- 
port made,  and  using  and  occupying  the 
school  building?  Suppose  the  district  had 
authorized  tiie  issue  of  one-half  of  these  or- 
ders in  1882,  and  the  residue  in  1883,  for  the 
purposes  fur  which  they  were  used.  Doubt- 
less they  would  have. been  valid.  And  so 
they  might  have  raised  by  tax  in  1882,  for 
the  purposes  of  purchasing  a  site  and  build- 
ing a  school-house,  such  sum  as  tliQ  law  per- 
mitted on  tlie  taxable  property  of  the  dis- 
trict, and  they  could  have  repeated  the  pro- 
cess the  next  year,  had  they  so  desired,  and 
so  continued  until  they  had  obtained  such  a 
school-house  as  satisfied  the  necessities  of 
the  district.  And  so  had  the  district  voted 
and  collected  the  amount  it  could  have  done 
according  to  this  law,  in  each  of  the  years 
1882  and  1883,  and  had  the  same  in  its  treas- 
ury, doubtless  it  might  legally  have  appro- 
priated such  portion  of  it  as  might  have  been 
necessary  to  pay  for  the  site,  school  building, 
and  its  proper  furniture,  or  to  have  paid  the 
orders  in  suit,  so  lung  as  it  did  not  exceed 
tlie  aggregate  amount  which  had  been  col- 
lected under  the  law.  This  is,  we  think, 
substantially  what  the  district  did  by  its  vote, 
ac^.-e|iting  and  adopting  the  acts  of  its  officers, 
iune  30,  1884.  These  offlcers,  during  the 
years  18S2  and  1883,  had  constructed  and 
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furnished  a  scbooUliouse  upon  h  site  selected 
by  the  inhabitants  of  this  sclKiul-dislrict. 
In  doing  thi:i  they  used,  witliout  aullioritj, 
perhaps,  of  tlie  district,  school  onlpra  pur> 
porting  to  represent  the  credit  of  ttie  dis- 
trict, thoagli  not  to  any  extent  grwtter  Uian 
the  district  itself  might  have  used  tlieio  in 
the  aggregate  during  the  time  of  the  con- 
struction of  the  sohool-hotise.  Upon  tli« 
completion  of  the  school'hou.se  the  sjIiuoI 
board  reported  the  number  of  orders  Issued, 
and  the  amount  of  each,  tlie  amount  of  pro- 
ceeAs  received  from  thein,  and  the  uses  to 
which  such  proceeds  had  been  put,  (sliuw- 
ing  that  tbpy  amounted  in  gross  to  a  less 
sum  than  the  district  might  have' issued 
thvraselves  during  the  time  the  school-house 
was  in  process  of  coustruciion;)  that  tlie 
proceeds  were  all  used,  in  fact,  in  purchas- 
ing the  site  selected  by  the  district,  and  build- 
ing Bikd  furnishing  a  school-bouae.  Uader 
these  circumstances,  and  with  knowledge  of 
these  facts,  tlie  district  accepted  and  occu- 
pied the  school-bouse,  and  adopted  and  ap- 
proved the  report.  This,  we  tliink,  was  a 
sudjcient  ratifioBtion  of  the  act  of  tlie  schoul 
boai-d  by  the  district;  and  under  tlie  facts  of 
this  case,  as  disclosed  by  the  evidence  and 
found  by  the  tnal  court,  the  inhabitants  of 
the  district,  at  their  school  mefting  of  .June 
30.  ISS-i,  had  the  power  to  ratify  the  acts  of 
these  officers  in  issning  the  orders  in  ques- 
tion, and  expending  the  proceeds  for  the 
construction  and  furnisliing  of  the  scliool- 
bouse  on  the  site  selm  ted  by  the  district. 
The  following  cases  are  important,  as  bear- 
ing upon  the  question  involved  in  this  ap- 
peal: Bobbins  v.  School-Dlst.,  10  Minn.  340, 
(Gil.  268;)  Norton  v.  County  of  Shelby,  6 
Sup.  Ct.  Rep.  U32;  Hobaes  v.  Cityof  Shreve- 
port,  31  Fed.  Bep.  113. 

We  find  no  error  in  the  record,  and  the 
Judgment  aijpealed  from  must  therefore  be 
affirmed.  Ali  of  the  justices  concurr.ng. 
Judgment  afiirmed,  with  costs. 

Kino  v.  W^li-acb  ei  al. 

(Supreme  Court  of  louxi.    June  7, 1889.) 

Chattei.  MoaTOAOBS— BEcoKDise. 

1.  Where  a  person  purcbaees  a  »tock  of  goods  m 
another  coiinty  from  that  in  wliich  he  resides,  and 
gives  a  chattel  mortgage  for  the  price,  which 
is  recorded  In  the  former  coanty,  and  laares 
them  in  charge  of  his  brother,  who  add*  to  the 
stock,  makes  sales  tberofrom,  pays  debts,  etc.,  all 
in  the  name  of  the  vendee,  there  is  no  such  "act- 
ual possession"  by  the  purchaser  as  cdntemplated 
by  Code  Iowa,  i  l9iS,  requiring  a  chattel  mort- 
gage, where  the  mortgagor  retains  "actual  pos^ 
session, "  to  be  recorded  in  the  county  where  the 
holder  of  the  property  resides,  to  be  valid  against 
creditors  and  purchasers  without  notice,  and  the 
mortgage  has  priority  over  one  of  a  later  date, 
given  by  the  purchaser,  and  recorded  in  the  coua- 
ty  where  he  lives. 

3.  In  a  suit  for  the  possession  of  the  property, 
between  the  first  and  second  mortgagees,  an  in- 
struction that  if  the  purchaser's  brother  had  pos- 
session as  the  agent  or  servant  of  the  purchaser, 
it  would  be  the  "actual  possession "  of  the  latter, 
but  that,  if  he  had  possession  under  an  agreement 
that  he  was  to  have  an  interest  in  th.'  property, 
then  the  possession  of  the  purchaser  wuuld  not  be 
"actual, "  was  without  prejudice  to  the  second 
mortgagee. 


Appeal  frotn  district  court,  Pag«*county; 
H.  £.  Deemj^k.  Judge. 

Action  to  recover  possession  of  a  certain 
stock  of  merchandise.  Trial  to  a  jury.  Ver- 
dict and  judgment  for  defendants.  PlaintiS 
appeals,  assigning  as  errors  the  adiaitling 
and  refusing  certain  testimony  on  tlie  trisiJ. 
the  giving  of  certain  instructions, overruling 
plaintiff's  motion  for  new  trial,  and  in  ren- 
tleri  ng  judgment  on  the  verdict.  The  fulluw- 
ing  facts,  which  appear  without  controvers>, 
or  by  decided  preponderance  of  th«  evidence, 
are  necessary  to  he  stated  to  a  correct  undrr- 
standing  of  the  case:  The  merclwndiae  in 
question  was  formerly  owned  by  the  defend- 
ants, Wallace  Bros.,  and  kept  by  them  for 
retail  in  a  store  in  the  town  of  Colne,  Page 
county.  Iowa,  wtiere  tiie  stuck  remained  un- 
til tadcen  under  the  writ  io  titis  action.  April 
30, 1886.  Wallace  Bros,  sold  the  mereluuidiae 
to  J.  A.  Frink,  then  and  after  a  resident  of 
Ida  county.  Iowa,  taking  from  him  a  chattel 
mortgage  on  the  goods  to  secure  a  part  of 
the  piu'cliase  price  thereof.  Thereafter,  on 
June  5,  1886,-J.  A.  Friiik  executed  and  de- 
livered to  the  defendants  another  mortgiige 
on  said  goods  as  a  substitute  for  the  tirst, 
and  because  of  some  «lefect  tlier«n.  which 
httter  mortgage  the  defendants  filed  for  rec- 
ord in  Page  county,  on  June  8,  188t>.  and 
upon  which  they  now  claim  the  property  in 
controversy.  Upon  completing  the  iuvuice 
the  defendants  turned  over  the  goods  in  the 
store  where  they  were,  and  had  no  posses- 
sion titereof  after  that  time  until  taketi  by 
the  sheriff  on  their  mortgage,  as  hereinafter 
stated.  Upon  defendanta  going  out  of  pt>s- 
sesaioa,  Frank  Fiink,  brotlter  of  J.  A.,  was 
placed  in  cliarge  ot  tlie  store,  and,  witta  Uie 
assistance  ot  others,  employed  to  aid  him, 
continued  to  curry  on  business  until  al'Out 
the  20th  of  February,  1887.  wlien  the  goods 
were  taken  byp^iittiff,  as  hereinafter statv^i. 
There  is  no  question  but  that  Frank  Frink 
was  in  full  diarge  of  the  business,  buying 
and  selling  in  the  usual  course  of  trade, 
making  settleuMmts  with  customers,  receiv- 
ing and  paying  out  money.  einpio>ing  b«ip. 
and  in  iiU  respects  traiiaactiiig  the  busin««s 
as  an  owner  would,  except  the  dt-posits  in 
banic  were  made  in  the  name  of  J.  A.  Friuk, 
and  that  Frank  signed  J.  A.  Frink's  name 
to  checks.  The  ourrespoiklenioe  was  in  J.  A. 
Frink's  name,  aud  statements  were  trans- 
mitted to  liim  of  the  business  from  t.me  tu 
time.  Xiiere  Wiks  no  change  in  the  pvssts- 
stun  of  the  goods  or  the  manner  of  (k>ing 
business  from  tlie  time  of  the  sale.  April  3u. 
Ib8!i,  up  to  the  time  that  Kiug  took  posses- 
sion,— aliout  tlie  20Ch  of  February.  16:57. 
Frank  Frink  resided  in  Cuine.  Pitga  county, 
during  all  thst  time.  On  October  1  and  De- 
cember 2,  1886,  J.  A.  Frink,  then  and  there- 
after i-esiJiiig  in  Ida  county,  executed  two 
mortgages  to  Baxter,  Beed  &  Co.  on  suid 
stuck  uf  merchandise,  which  inortg.:gea  were 
tiled  for  record  in  Ida  counlr.  On  Jaiiuury 
24,  i887.  J.  A.  Frink  gave  Baxter,  Beed  & 
Co.  uulliurity  to  sell  the  stocU  at  any  tiuit:  or 
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place,  without  noti'-e,  and  on  February  2d 
they  sold  the  game  to  tl>e  plaintiff,  King,  lo 
pursuance  of  which  King  took  possessinn  of 
thp  goods  in  the  store  in  Coine  about  20th  of 
February,  1887.  At  the  time  of  receiving 
the  mortgages  from  J.  A.  Frink,  Baxter, 
lieed  ft  (S>.  biid  no  actual  notice  of  the  mort- 
gage to  defendants.  In  a  few  days  after 
King  took  poamssion  of  the  goods  uLder  bis 
purchase  the  sheriff  of  Page  cotint}',  <m  be> 
half  of  the  defendants,  anil  by  .-lutlioiitr  of 
t])eir  mortgage,  took  the  gooila  fri>m  King, 
whereupon  King  brought  this  action.  Ttiere 
is  nothing  in  the  tostiraony  im4ieHi^bing  the 
validity  of  either  mortgage,  and  brnce  the 
contention  is  as  to  which  is  entitled  to  prior- 
ity, or,  in  other  words,  whrtlier  at  the  time 
of  executing  awL  deliverLng  the  mortgages, 
or  either  of  tliem,  J.  A.  Frink  was  ia  actual 
possession  of  the  marcliaadise. 
.  C.  W.  Kollim,  r.  E.  Cltrrk,  and  Cum- 
min$  (&  Wright,  for  aippdlant.  W.  W. 
MoranuM  aad  W.  P.  Hephturu,  for  appelleea. 

GiVEK.  C.  J.  1.  It  will  be  aepn  by  the 
foregoing  atiitement  tltat  there  is  no  contro- 
versy as  to  the  validity  of  tli«  moi-tgages  un- 
der which  each  party  claims,  nor  as  to 
tlieir  priority  of  date.  It  appears  beyond 
question  ths^  at  the  time  ea'-h  of  »aid  raoii- 
gages  were  executed  and  delivered  by  J. 
A.  Frink  he  was  then  a  resident  of  Ida 
county;  tliat  Frank  Frink  had  the  immedi- 
ate custody  and  control  of  the  moitgajfed 
property,  with  authority  to  carry  on  business 
in  the  usual  course  of  retail  trade,  to  add  to 
the  stock  by  purchases,  make  sales  therefrom, 
aettlt)  with  and  collect  from  ciistuiners,  to 
piiy  debts,  to  bank  Uie  funds  and  clteck 
against  the  aame  in  the  name  of  J.  A.  Frink, 
and  in  short  to  do  to  ail  iii>pearances  as  own- 
ers usually  do  in  such  buHint>»8,  making  re- 
ports of  the  business  from  time  to  time  lo  J. 
A.  Frink.  There  is  a  contention  as  to 
whether  Fraivk  Frink  was  doing  this  as  an 
empitiye  of  J.  A.  Frink  at  a  stated  salary,  or 
under  a  contract  by  wliich  he  liad  or  was  to 
have  an  interest  in  tlie  goikla  and  buainens. 
In  our  view  of  the  law,  and  the  unquestioned 
ct>ntn)l  tliat  Frank  Frink  had  ovei-  the  prop- 
erly, it  is  immaterial  whellier  he  was  serv- 
ing upon  a  salary  or  for  an  interest  in  the 
property  an<l  business.  Ilis  possession  and 
control  at  the  time  each  of  suid  mortgages 
were  executed  was  such  as  to  prechule  the 
idea  of  actual  possession  in  J.  A.  Frink,  as 
contemplated  in  section  1923  of  the  Code. 
Under  that  section  no  mortgage  of  personal 
property,  when  the  mortgagor  retains  actual 
possession  tbeieof,  is  valid  against  existing 
creditors  or  stibseqiirnt  purchasers  witliout 
notice,  unless  the  written  instrument  is  Hied 
for  record  with  tlie  recorder  of  the  county 
where  the  holder  of  the  property  resides.  In 
determining  wliat  is  meant  by  "actual  pos- 
session," aa  used  in  this  section,  we  must 
have  in  mind  the  object  and  purpose  of  the 
section.  In  Thomas  v.  Uillhouse,  17  Iowa, 
<j7.  the  court  s<iy:   "The  object  and  purpose 


of  the  statute  was  to  prevent  persons  from 
acquiring  or  retaining  credit  by  reason  uf 
the  possession  of  personal  property,  which 
possession,  in  the  eyes  of  the  law,  is  evidence 
of  ownership,  and  to  protect  ))areliaser9 
thereof  from  the  fraud  which  might  other- 
wise be  practiced  upon  them  by  persons  in 
possession  of  such  property,  iind  thus  the  os- 
tensible owners  of  it."  Section  3087.  Oule, 
pravidvs  that,  if  the  defendant  is  in  a>  tual 
Qccup»Uon  and  ])osses8i()n  of  any  part  of 
land  levied  on,  the  ofUcer  shall  serve  Uiin 
with  written  notice.  In  Bennett  v.  Bui-ton, 
44  Iiuwa,  550.  the  comt,  in  eaoatrning  the 
worJs  "actual  oeeupation  and  possession," 
say:  "  I  be  use  of  tlte  word  'actual '  implies 
that  the  potuession  by  defendant  siiall  be 
real,  not  speculative  or  in  theory.  Now,  the 
posaeseion  of  tlte  agent  is,  in  a  legal  sense, 
ttie  posse.'ision  of  Uie  principal.  The  same 
may  be  ti'ue  of  the  occupation  of  kinds.  But 
the  possession  and  occupation  of  the  owner 
tJirou(ih  an  agent  is  theoretical  only.  In 
truth  be  does  not  occupy  the  land;  it  is  oc- 
cupied by  another  under  his  authority.  The 
relation  between  the  parties  is  the  ground 
upon  which  the  law  deems  the  occupation  of 
the  agent  to  be  that  of  the  princi^ud.  By 
use  of  the  expression  *  actual  occupation  and 
possesion '  the  statute  above  cited  implies 
that  the  land  shall  be  in  occuptttion  of  the 
defendant  himself."  In  Smith  v.  Clmmpney, 
50  Iowa.  174,  the  court,  in  considering 
whether  possession  had  passed  between  ven- 
dor and  vendee  as  contemphited  in  section 
1923,  say:  "The  rules  of  construction  re- 
quire us  to  give  force  to  the  word  •actual.' 
•  *  •  Tlie  word  'actual'  must,  If  possi- 
ble, be  given  some  force  of  its  own."  See, 
also.  Barrows  v.  Harrison,  12  Iowa,  589; 
Sansee  v.  Wilson,  17  Iowa,  582;  Campbell  v. 
Hamilton,  63  Iowa,  293,  19  N.  W.  Kep.  220; 
and  ]<ufkin  v.  Preston,  57  Iowa,  28,  10  N. 
W.  Kep.  290.  In  view  of  the  lang^iage  and 
purpose  of  section  1923,  we  are  of  the  opin- 
ion thHt  actual  possession,  as  therein  con* 
templated,  means  a  true,  real,  genuine,  pos- 
itive, and  certiiin  possession,  and  nut  a  vir- 
tual or  tlieoretical  possession.  The  mort;;a- 
I  gor  is  in  actual  possession  whe>i  be  retains 
I  the  property  under  his  immediate  personal 
supervision  and  control,  though  be  employ 
others  to  aid  in  that  control;  but  when  the 
proporty.is  intrusted  to  the  eostody  and  cod- 
I  trol  of  anothe;,  without  the  immediate  per- 
sonal supervision  of  tlie  mortgagor,  tlien  the 
actnal  possession  is  in  tiiat  otlier,  and  not  in 
the  murtg.tgor.  These  views  are  not  in  con- 
flict witli  Stewart  v.  Smith,  60  Iowa,  275, 14 
N.  W.  Rep.  310.  In  that  case  the  property 
was  in  the  possession  of  the  motlgagor  and 
in  charge  of  his  employe's,  under  his  immedi- 
ate personal  supervison  and  control.  What 
is  said  as  to  those  employes  not  being  bailees 
or  agents  with  authority  over  the  property 
is  simply  to  emphasize  the  fact  tbiit  tbey 
were  acting  under  the  immediate  direction  of 
.Moultun,  the  inortga:>ur.  Applying  tliese 
views  of  tlie  law  to  the  established  facts,  it 
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is  apparent  that  J.  A.  Frink  did  not  retain 
actual  possession  of  the  mortgaged  property 
«t  the  time  either  of  tlie  mortgages  relied 
upon  were  executed  and  delivered.  It  fol- 
lows, therefore,  that  section  1923  does  not 
apply;  that  no  recording  was  required;  and 
that  tite  defeiidantii'  mortgage,  being  first  in 
-date,  is  entitled  to  priority. 

2.  The  court  instructed  tlie  jury  to  the  ef- 
fect tlmt  if  Frank  Frink  bad  possession  sim- 
ply as  agent,  employe,  or  servant  of  J.  A. 
Frink,  subject  to  his  control  and  direction, 
that  would  be  an  actual  possession  by  J.  A. 
Frink;  but  if  Frank  Frink  was  in  possession 
under  an  agreement  with  J.  A.  Frink, 
whereby  he  (Frank)  was  to  have  an  interest 
in  tlie  propt^rty,  then  J.  A.  would  not  be  in 
the  actual  possession  thereof.  Tiiis  in- 
struction, though  not  in  exact  accordance 
with  our  views  as  iierein  expressed,  was  more 
favorable  to  the  appellant,  and  hence  was 
without  prejudice  to  him. 

3.  Exceptions  were  taken  to  the  ruling  of 
the  court  in  admitting  and  excluding  certain 
testimony,  but  as  none  of  tliis  testimony 
controverts  the  fact  that  Frank  Frink  was 
in  tlie  actual  posses»iun  of  the  goods,  and  as 
under  our  view  of  tlie  law  such  possession 
gives  priority  to  tlie  mortgage  of  tlie  defend- 
ants, it  is  not  necessary  tliat  we  further  con- 
sider these  exceptions,  nor  any  other  of  the 
assignments  of  error.  Tliere  being  no  ques- 
tion as  to  the  value  of  the  property,  the 
judgment  of  the  district  court  is  afflrmeJ. 


Hammoxd  c.  Wolf. 

(Supreme  Court  of  Iowa.    June  T,  1SS9.) 

Opinio!!  EvinsNCE— Hanowritiko — Appeal — 
Pkactice— Record. 

1.  Code  Iowa,  i  8655,  providing  that  evidence  re- 
•peoting  handwriting  may  he  given  by  compari- 
son made  by  experts  or  by  the  Jury  with  genuine 
writings  pi  the  same  person,  renders  competent 
the  opinion  of  an  expert  as  to  the  genuineness  of 
the  signature  to  the  disputed  Instrument,  which 
was  lost  before  the  trial,  but  after  be  had  exam- 
ined it,  based  on  a  comparison  of  a  genuine  signa- 
ture with  his  recollection  of  the  appearance  of  the 
disputed  signature. 

2.  Code  Iowa,  $  98S1,  requires  a  bill  of  exceptions 
taken  in  an  action  at  law  to  be  taken  and  filed  dur- 
ing the  term  at  which  the  supposed  error  was 
committed.  Section  3777  provides  that  short-hand 
notes  talien  at  a  trial  shall  be  filed  in  the  clerk's 
office,  and  that  they  may  be  made  part  of  the  bill 
of  exceptions,  but  no  statute  expressly  fixes  the 
time  within  which  a  translation  thereof  must  be 
filed.  Sections  8173,  3178,  SISO  prescribe  the  time 
within  which  an  appeal  may  lie  taken  as  six 
months  after  the  rendition  of  the  judgment:  that 
it  shall  be  taken  by  service  of  notice  on  the  proper 
persons;  sad  that  thirty  days  must  elapse  between 
the  taking  of  an  appeal  and  the  submission  of  the 
case.  Held  that  the  translation  of  the  notes  could 
bo  filed  at  any  time  before  the  appeal  was  required 
to  be  perfected. 

8.  An  abstract  on  appeal  need  not  contain  all  the 
evidence,  where  the  only  question  is  as  to  rulings 
on  the  rejection  of  testimony,  if  a  part  only  will 
suffice  to  present  the  alleged  error  properly. 

ROTHBOCK  and  Obanobr,  JJ.,  dissenting. 

Appeal  from  district  court,  Wapello  coun- 
ty; Dell  Stuart,  Judge. 

Action  to  recover  an  amiunt  alleged  to  be 


due  on  a  promissory  note.  There  was  a  trial 
to  the  couit,  and  a  judgment  in  favor  of  d<r- 
fendant.     Tlie  plain  ti  IT  app^ah. 

Wm.  McNett  and  W.  S.  Coen,  for  a|t|)«i- 
lant.     E.  L,  Burton,  for  appellee. 

KoBiNsriN,  J.  1.  J iidgment  was  rendereil 
by  the  district  court,  and  the  bill  of  exc«*{*- 
tions  was  made  a  part  of  tlie  record,  and  liit^i 
on  tlie  third  day  of  l>ecember,  1887.  The 
short-hand  reporter's  original  notes  of  the 
testimony  taken  on  the  trial  were  duly  certi- 
fied and  tiled  on  the  26th  day  of  Nov'emiier, 

1887,  but  tlie  translation  of  tlie  notes  was 
not  certified  until  the  17lh  dav  of  June. 

1888,  and  was  not  filed  until  the  28tli  day  of 
September,  1888.  Tlie  notice  of  appe-il  was 
fully  served  on  the  28th  day  of  May,  1888. 
and  WHS  filed  with  tlie  clerk  on  the  next  day. 

The  appellee  has  filed  a  motion  to  strike 
the  evidence  from  tlie  abstract  on  the  gruiimi 
thai  it  was  not  duly  made  a  part  of  the  nc- 
ord,  for  the  reason  tliat  the  translation  was 
nut  certified  and  filed  within  the  time  re- 
quired by  law.  If  this  were  an  equitable  ac- 
tion for  trial  by  tiiis  court  de  novo,  the  mo- 
tion would  have  to  be  sustained.  Kavalier 
V.  Machula,  41  N.  W.  Uep.  590.  Section 
2742  of  the  Code  requires  tliat  ail  evidence 
offer<-d  In  the  trial  of  an  equitable  action  be 
certified  by  the  judge  within  the  time  aliowe ! 
for  the  appeal  of  the  cause,  but  nu  bill  of  ex- 
ceptions is  required.  Cole, § 2831, as  umend- 
e^l.  It  has  been  held  tlmt  the  certilicle  of 
a  judge  wlio  could  not  read  the  short-hand 
nuteit,  Would  not  give  them  the  charact*  r  of 
written  evidence,  and  that,  since  the  evi- 
dence must  be  certified  within  six  niuiitlis 
from  the  rendition  of  the  judgment,  the 
translation  of  tlie  short-hand  notes  proiierlv 
certified  must  be  filed  within  that  time. 
l{icliarda  v.Lounesbury.GS  Iowa,  587,  22  N. 
W.  liep.  687;  Merrill  v.  Bowe,  69  Iowa.  654, 
29  N.  VV.  Uep.  766;  Kavalier  v.  M«clmla. 
supra.  Different  rnies  govern  appetJs  in 
civil  causes  not  triable  in  this  court  dt  noeo. 
In  suoli  cases  the  bill  of  exceptions  is  neces- 
sary to  preserve  exceptions  which  would  nut 
otherwise  be  a  part  of  the  record,  and  must 
be  settled  and  filed  during  the  term  at  which 
tlie  decision  of  which  complaint  is  made  is 
rendered.  Code,  §  2831.  An  extension  of 
time  is  provided  for,  but  itcannot  l)eGlatmed 
as  a  matter  of  riglit.  Section  37?7  of  tlie 
Code  provides  tliat  the  shoit-hand  reporter *3 
original  notes  of  testimony  sliail  be  tiled 
in  the  offlce  of  the  clerk  of  th'couit.and  be- 
come a  part  of  the  rei-ord  in  the  case  in 
wliicli  they  were  taken,  and  tliat  they  may  be 
made  a  part  of  the  bill  of  exceptions.  The 
practice  of  incorporating  them  in  skeleton 
bills  of  exceptions  lias  been  i-epeatedly  sanc- 
tioned by  this  court.  McCartliv  v.  Watrous, 
69  Iowa,  264,  28  N.  W.  Rep.  586;  UaMiier 
v.  Riiilway  Co.,  68  Iowa,  590.  27  N.  W.  Rep. 
768;  Hill  v.  Holloway,  52  Iowa,  678,  3  N. 
W.  Itep.  722.  The  statute  does  not.  in 
terms,  tix  the  time  within  which  the  short- 
hand  reporter's  transiat.uu  must  Ite  filed  in 
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fltich  cases.  It  is  evident  thnt  it  should  be 
so  filed  before  tlie  clerk  is  required  to  pre> 
pare  h  transcript  of  the  record  for  this  court. 
WarbHSse  v.  Card,  74  Iowa,  309,  87  N.  W. 
Uep.  383. 

It  is  insisted  by  appellee  that  the  apt>eal 
must  be  perfected  within  six  months  from 
the  rendition  of  the  judgment,  and  tliat 
when  it  is  done  the  record  should  be  com- 
plete. A  distinction  has  been  noticed  be- 
tween taking  and  perfecting  an  appeal. 
Fairbnrn  t.  Goldsmith.  56  Iowa,  347,  9  N. 
W.  Kep.  300.  Appeals  may  be  taken  to  this 
«ourt  at  any  time  within  six  months  from 
the  rendition  of  the  judgment  or  oixler  ap- 
pealed from.  Code,  §  3173.  An  appeal  Is 
taken  by  the  service  of  a  notice  in  writing 
upon  the  proper  persons.  Id.  §  3178.  Thir- 
ty days  must  intervene  between  the  taking 
of  the  appteal  and  the  trial  in  this  court.  Id. 
§  3180.  It  is  evident  from  an  examination 
of  the  various  provisions  of  the  statute  relat- 
ing to  appenls  that  several  months  may  in- 
tervene between  the  expiration  of  the  six 
months  within  which  an  appeal  may  be  tak- 
en and  the  docketing  of  the  case  and  the  til- 
ing of  papers  in  this  court.  During  tliat 
time  the  appeal  cannot  be  said  to  be  perfect- 
ed, but  the  delay  is  permitted  by  statute. 
Since  there  is  no  provision  of  law  tixiug,  in 
terms  or  by  necessary  implication,  the  time 
within  which  the  translation  of  the  short- 
band  reporter's  notes  shall  be  certified  and 
filed  in  civil  actions  at  law,  we  conclude  that 
it  is  sufficient  in  any  case  if  done  within  such 
time  as  to  permit  tlie  submission  of  tlie  case 
in  this  court  in  the  manner,  and  within  the 
time,  fixed  by  statutory  and  other  rules  ap- 
plicable in  such  cases.  Tb««e  rules  seem  to 
have  been  compiled  with  in  this  case,  and 
the  motion  to  strike  the  evidence  will  there- 
fore be  overruled. 

2.  Appellee  objects  that  the  abstract  does 
not  purport  to  contain  all  the  evidence.  The 
appeal  is  designed  to  present  for  our  consid- 
«ration  the  ruling  of  the  court  below  in  re. 
jecting  certain  evidence.  It  would  have 
been  improper  to  set  out  in  the  abstract  evi- 
<lence  not  necessary  to  explain  the  excep- 
tions taken  to  such  rulings.  Code,  §  2741,  as 
amended.  It  is  nut  denied  that  sutncient  for 
that  purpose  is  contained  in  the  abstract. 

8.  The  note  upon  which  this  action  was  j 
brought  is  set  out  in  the  petition  by  copy  as  ' 
follows:   "Ottumwa,  Iowa. — One  day  after  i 
'date  I  promise  to  pay  to  J.  A.  Hammond,  or  or-  j 
der,  the  sum  of  one  hundred  ninety-one  60-100 1 
dollars,  (9191.60,)  with  ten  per  cent,  inter-' 
«st  from  date,  for  value  received.     Sept. 
22nd,  1872.    Joseph  Wolf."    The  answer 
of  detendant  is  verified,  and  denies  the  gen- 
uineness of  the  signature,  and  denies  the 
malting  of  the  note  by  defendant.    On  tlie 
trial  plaintiff  Introduced  evidence  tending  to 
prove  that  the  signature  was  the  genuine  sig- 
nature of  defendant;  that  it  was  made  in  the 
presence  of  plaintiff;  that  after  the  petition 
was  drawn  the  note  was  lost,  and  that  due 
«nU  ineffectual  search  for  it  liad  been  made. 


A  signature  of  defendant,  admitted  by  liim 
to  be  genuine,  was  introduced  in  evidence. 
W.  S.  Coen,  an  attorney,  then  testitied  tlmt 
he  and  Charles  Hull  liad  been  partners:  thai 
plaintiff  handetl  to  them  a  note  for  collec- 
tion; that  it  was  dated  in  Seplemi>er,  1872, 
was  for  S191  and  some  cents,  due  one  day 
after  date,  and  purported  to  be  signed  by 
Joseph  Wolf;  that  be  distiUL-tly  recollected 
handling  the  note  frequently;  that  he  had 
had  considerable  experience  in  comparing 
handwriting  for  the  purpose  of  determiuing 
the  genuineness  of  signatures,  and  had  paid 
considerable  attention  to  signatures;  that  he 
had  seen  the  signature  upon  the  lost  note 
at  least  four  or  Uve  times,  and  had  a  recollec- 
tion of  its  appearance  and  character,  and 
that  he  Iiad  examined  the  signature  in  evi- 
dence, admitted  by  defendant  to  be  genuine. 
Mr.  Coen  was  then  asked  this  question: 
"From  your  examination  of  the  admitted 
Signature  of  the  defendant  in  evidence,  wtiat 
is  your  opinion  as  to  wliether  the  signature 
of  the  defendant  on  the  lost  note  is  or  is  not 
tlie  genuine  signature  of  the  defendant?" 
Defendant  objected  to  the  question  "as  in- 
competent, irrelevant,  and  immaterial,  and 
not  tlie  proper  way  of  proving  handwriting, 
and  liecause  the  signature  in  question  is  not 
in  court."  Tills  objection  was  sustained. 
Plaintiff  then  offered  to  prove  by  the  witness 
thnt  in  his  opinion  the  signature  to  the  lost 
note,  as  compared  with  ttie  signature  of  de- 
fendant admitted  to  b^  genuine,  was  the  gen- 
uine signature  of  defendant.  To  that  offer 
the  objection  last  mentioned  was  made  and 
sustained.  Charles  Hall  testified  that  he 
drew  tlie  petition,  and  had  the  note  before 
him  at  that  time;  that  it  had  then  been  in 
their  possession  se\eral  inoiitlis;  that  he  had 
had  experience  in  copying  and  examining 
handwritings  and  siguatiires.  He  was  then 
asked  subsUntially  the  same  question  in  re- 
gard to  his  opinion  as  to  the  genuineness  of 
defendant's  signature  on  the  lost  note  as  had 
been  asked  of  Coen,  to  which  substantially 
the  same  objection  was  interposed.  On  that 
objection  the  court  ruled  as  follows:  "Ob- 
jection is  sustained  on  the  ground  that  the 
signature  to  the  note  itself  is  not  present  in 
court."  Plaintiff  tlien  offered  to  prove  by 
Hull  that  in  his  opinion  the  signature  to  the 
lost  note,  as  compared  with  the  one  admitted 
to  be  genuine,  was  defendant's  signature, 
but  an  objection  to  the  offer  was  sustained. 
Exceptions  to  these  rulings  were  duly  taken 
by  plaintiff.  The  defendant  then  testified 
that  he  nevir  gave  the  note  in  suit,  and  that 
the  signature  thereto  was  not  Ills  genuine 
signature.  Some  objection  is  made  by  ap- 
pellee to  Hall's  competency  to  testify  as  an 
ex|>ert,  but,  as  it  is  not  grounded  upon  the 
ruling  of  the  court,  it  need  not  be  deter- 
mined. 

The  material  question  involved  in  the  rul- 
ing of  which  complaint  is  made  is  substan- 
tially this:  Is  the  opinion  of  a  witness  as  to 
the  genuineness  of  a  disputed  lost  signature 
which  he  has  seen,  biised  upon  a  comparison 
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of  hia  recollectton  of  tt  ivUh  a  aijinxtui-e  of 
t)>e  same  person  in  evidence, -and  admittetl  to 
be  genuine,  competent?  At  common  law  a 
dispuled  writing  could  not  be  provm  by  com- 
paring  it  with  utiier  writings,  unless  it  was 
iuncient,  or  unless  sucii  writings  were  prop- 
erly in  evidence  for  another  purpose.  Moore 
V  U.  S.,  91  U.  S.  273;  Lawaon,  Exp.  Ev. 
327;  1  Wlmrt.  Ev.  §  712;  1  Rose.  Grim.  Ev. 
268.  Tliat  rule  has  been  f  olkuwed  by  the  fed- 
eral and  by  several  of  the  state  courts.  In 
England  it  was  changed  by  statute  in  tlte 
years  1854  and  1865,  and  in  many  of  the  states 
tbre  practice  is  now  regulated,  in  wlioie  or  in 
part,  by  statute.  The  tendeitcy  of  the  legis- 
latures aitd  the  courts  is  in  the  direction  uf 
allowing  greater  latitude  in  the  proof  of  dis- 
puted facts.  Section  3655  of  the  Code  is  as 
follows:  "Evidence  rt>specting  handwriting 
may  be  given  by  eontpnriHon  made  by  experts 
or  bjthe  jury  witli  writings  of  the  sanse  per- 
son which  are  proved  to  be  gennine^"  AH' 
testimony  in  regard  to  handwriting,  except 
in  cases  where  the  witness  saw  the  document 
written,  involves  counpaiison.  1  GreenL  Ev. 
§  576;  Lawson,  Exp.  Ev.  323;  Hyde  v.  Wooi- 
folk,  1  Iowa,  165.  The  opinion  of  a  witness 
as  to  a  writing  was  admissible  at  common 
law  if  be  knew  the  handwriting  of  the  per- 
son claimed  to  have  written  it,  and  such 
opinion  was  competent  even  tbougii  the  wit- 
ness hHd  seen  such  person  write  but  seldom, 
and  tlien  many  years  bi-fore  the  time  of  tes- 
tilying.  Lawson,  Exp.  Kv.  281  etseq.,and 
authorities  therein  cited;  Garrells  v.  Alex- 
an<ler,  4  Esp.  37;  Eagleton  v.  Kingston,  8 
Ves.  473;  1  Rose.  Crim.  Ev.  7;  Hyde  v. 
Woolfolk,  1  Iowa,  163;  Rideoiit  v.  Newton, 
17  X.  H,  74;  Magee  v.  Osborn,  32  N.  Y. 
675.  So  a  witness  who  liad  corresponded 
with  a  party  was  permitted  to  give  his  opin- 
ion as  to  whether  or  not  a  disputed  instru- 
ment was  in  his  handwriting,  even  though 
he  had  never  seen  him  write.  Lawson,  Exp. 
£v.  286;  Lyon  v.  Lyman.  9  Conn.  59;  Clark 
V.  Freeman,  25  Pa.  St.  133.  It  was  also 
held  that  the  opinion  of  a  witness  was  admis- 
sible if  be  had  seen  handwriting  admitted  to 
be  tliat  of  the  person  whose  writing  that  in 
dispute  was  ciai  med  to  be.  Lawson,  li:jcp.  Ev. 
295;  Haminoiid's  Case,  2  Greenl.  33;  Wood- 
man V.  Dana,  52  Me.  9;  Hammond  v.  Va- 
rian,  54  N.  Y.  400;  Cabarga  v.  Set^r.  17  Fa. 
St.  519;  Hopkins  t.  Megquire,  35  Me.  80; 
State  T.  Hastings,  53  N.  H.458.  In  all  these 
cases  the  opinions  of  the  witnesses  were  nec- 
essarily based  upon  a  comparison  between 
the  standard,  as  preserved  by  their  recollec- 
tion of  the  writings  admitted  to  be  genuine, 
and  the  disputed  writings  in  evidence.  It  is 
true  that  such  witnesses  are  usually  treated 
as  having  actual  knowledge  uf  the  hand- 
writing of  the  persons  wlwse  writings  are  in 
question,  and  not  as  experts;  but  the  fact 
tliat  the  authorities  recognized  the  compe- 
tency of  opinions  based  upon  a  compurison 
other  than  by  juxtaposition  cannot  be  suc- 
cessfully questioned.    If  a  comparison  be- 


tween the  disputed  writing  In  evidence  and 
the  mental  exempLir  of  the  witness  be  al- 
lowable, why  may  not  the  comparison  be 
made  between  the  adoiitted  standard  and 
the  lost  instrument,  as  remembered  by  the 
witness?  It  is  objected  that  each  evidence 
would  be  wtak  and  ansutisfactory.  That 
it  would  be  so  in  many  if  not  most  cases 
may  be  conceded,  but  tl^  objection  goes 
rather  to  the  value  tlian  to  Uie  competency 
of  the  evidence.  If  the  lust  writing  were 
carefully  examined  by  an  intelligent  and  ca- 
pable witness  but  a  slim-t  time  before  the 
giving  of  his  testimony  his  cfiinion  might  be 
entitled  to  much  consideration. 

Tlie  testimony  of  experts  in  regard  to  the 
genuineness  of  writings  has  not  been  consid- 
ered as  a  rule  to  be  of  a  satisfactory  charac- 
ter. (WhiUker  r.  Parker,  42  Iowa.  586;  Bor- 
land v.  Walrath,  33  Iowa,  133;)  bnt  it  is  ad- 
miasilile  for  wliat  it  is  worth.  Evidence  of 
the  kind  in  question  would  t>e  o<  Irss  value 
than  would  be  the  testimony  of  experts  in 
regard  to  writings  produced  in  court.  Where 
practical  the  writings  to  be  compared  should 
be  so  produced  that  the  parties  in  interest  may 
inspect  them ;  that  tlie  witnesses  may  have 
tlie  best  means  attainable  for  making  com- 
parisons; that  the  witnesses  may  \>tt  more  in- 
telligently examined  in  re^ird  to  their  opin- 
ion; that  the  jury  may  be  the  better  able  to- 
scruliiiise  and  weigh  the  evidence;  and  that 
they  may  themselves  compare  the  wriiings. 
But  if  the  disputed  writin<{  be  lost,  should 
the  pcuty  in  interest  be  denied  tt>e  rigbt  to 
submit  the  best  secondary  eTidence  as  to  its 
genuineness  whieli  the  nature  of  the  case 
wiU  admit?  We  thiuk  not.  Sectkm  3655 
of  the  Code  provides  for  a  comparison  to  be 
made  by  experts  as  well  as  by  the  jury,  but 
it  does  not  in  terms  require  a  eomi>ai'ison  by 
juxtaposition,  although  thiit  is  the  kind  usu- 
ally made  by  experts.  It  was  designed  to 
make  competent  evidence  which  the  striet 
rule  of  the  common  law  would  lyive  excluded, 
and  is  not  restrictive  in  its  character. 

in  our  opinion  the  evidence  in  cootrovei'sy 
in  this  case  was  com|«teBt,  and  shoukl  have 
been  admitted.  We  think  our  conclusion  is 
in  iiarmony  with  reason,  and  tliat  it  is  sup- 
p«>rted  by  the  following  authorities :  Abbott  v. 
Coleman.  22  Kan.  250;  Koons  v.SUte,  -36  Ohio 
St.  195;  State  v.  Sliinborn,  46  N.  H.  4W :  Saver 
V.  Glossop.  2  Welsb.  H.  &  O.  409;  2  Tuyl'or. 
Ev.  §  1878.  It  is  true  there  are  decisions 
which  announce  a  different  rule.  Of  these 
tlie  case  of  Hynes  v.  McDermott,  82  N.  Y. 
43,  was  tried  prior  to  the  passage  nt  the  New 
York  statute  of  1880,  allowing  proof  or  sig- 
nature by  the  comparison  of  handwritings, 
and  the  case  of  Bruce  v.  Crews,  39  Ga.  544, 
arose  un^er  a  statute  which  required  the  writ- 
ings used  for  comparisons  to  be  submitted  to 
the  ad  verse  party  before  trial,  and  to  be  given 
to  tbe  jury.  For  the  ertocs  pointed  out  tlm- 
juilgment  of  the  district  court  is 'reversed. 

KoTuuouK  and  GaANOEB,  JJ.,  dissenting.. 
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Hypophobphites  and  Borax  Cases. 

State  v,  Donaldson  et  al.,  (two  cases.) 
(Supreme  Court  of  Minnesota.     June  18, 1889.) 

DRUOBISTS— LlCE>fSE — COX8TITCTIONA.1.  LATT. 

1.  The  title  of  chapter  147,  Laws  1S85,  to-wit, 
"An  act  to  regulate  the  practice  of  pharmacy,  the 
liccnsinf  of  persons  to  carry  on  such  practice,  and 
the  sale  of  poisons  in  the  state  of  Minnesota, "  suf- 
ficiently expresses  the  subiect  of  repilating  the 
sale  of  drugs  and  medicines  not  poisons. 

•i.  The  provision  pennittine  shop-keepers,  (not 
pharmacists,)  whose  places  or  business  are  more 
than  one  mile  from  a  drug-store,  to  sell  the  com- 
monly used  medicines  and  poisons,  if  put  up  by  a 
registered  pharmacist^  but  prohibiting  such  sales 
within  that  distance,  is  not  an  arbitrary  discrimi- 
nation, but  reasonable  in  view  of  the  necessities 
and  convenience  of  those  vbo  reside  at  a  distance 
from  a  regular  drug-store.  The  proviso  in  the 
twelfth  section  construed  as  excepting  generally 
from  the  provisions  of  the  act  the  sale  of  "patent 
or  proprietary  medicines. "  The  act  held  to  apply 
only  to  articles  whose  primary  and  principal  uses 
are  medicinal,  and  commonly  understood  as  medi- 
cines, and  as  not  including  (at  least  when  not  pre- 
pared and  sold  for  medicinal  purposes)  articles 
commonly  used  in  the  arts  or  industrial  pursuits, 
or  for  domestic  purposes;  although  also  frequent- 
ly used  in  compounding  medicines.  The  sale  of 
Mrax,  not  for  medicinu  use,  is  not  within  the  act. 

iSyllaJnu  by  the  Court.) 

Appeals  from  municipal  court  of  Minne- 
apolis; EuEitY,  Judge. 

Prosecutions  agiitnst  Donaldson  &  Co.  for 
retailing  medii-ines,  not  being  tliemselves 
registered  pharmai-'ists  nor  Iiaving  a  regis- 
tered pharmacist  in  tlieir  employ.  Defend- 
ants appeal. 

Keith,  Evawt,  Thompson  d:  Fairchild,  tor 
appellants.     V.  M.  Gore,  for  the  titate. 

MiTcirELL,  J.  Most  of  the  questions 
raised  on  tliese  appeiils  are  eoinmon  to  both, 
ami  lieBce  the  two  may  be  cunMidered  togeth- 
er. The  facta  are  correctly  and  fully  set  out 
In  tba  statements  prefixed  to  appellants' 
briefs,  excejit  that  it  should  be  added  .that  the 
preparation  called  "Beef,  Iron,  and  Wine. "  is 
not  a  "patent"  or  "proprietary"  medidne, 
and  tliat  it  lias  no  other  use  but  medicinal. 
The  questions  involved  are  the  construction 
and  Tslidity  of  ciiaptur  147,  G«n.  Laws  1885, 
entitled  "An  act  to  regulate  the  practice  of 
pharmacy,  the  licensing  of  persons  to  carry 
on  sach  practice,  and  tlie  sale  of  poisons  in 
tlie  state  of  Minnesota."  Tlie  first  section 
of  Um  act  provides  that  it  shall  be  unlawful 
for  any  person,  other  than  u  r^stered  pl)ar- 
macist,  to  retail,  compound,  or  ilispenae 
drugs,  medicines,  or  poisons,  or  to  institute 
or  eoiidiict  any  pharmacy,  store,  or  shop  for 
the  retailing,  compounding,  or  dispensing 
drugs,  medicines,  or  poisons,  unless  such 
pei-son  shall  be  a  registered  pharmacist,  or 
shall  employ,  and  place  in  charge  of  such 
pharmacy,  store,  or  shop,  a  registered  pliar- 
inacist.  The  next  10  sections  (the  provis- 
ions of  which  are  not  assailed)  relate  to  the 
qualifications  required  to  Itecome  a  registered 
jiliHrmacist,  the  manner  of  admission,  and 
registration  as  such;  and  create  a  board  of 
pharmacy,  among  whose  duties  is  ttiatof  ex- 
Mmining  iipplicints  for  admission,  and  issu- 
ing ceitiflcatcs  to  those  found  qualified.  Sec- 


tion 12  prohibits,  under  certain  penalties, 
any  person,  not  a  registered  pharmacist, 
from  retailing,  compounding,  or  dispensing 
medicines;  and  also  prohibits  any  person 
from  permitting  the  compounding  and  dis- 
pensing of  prescriptions,  or  the  vending  of 
drugs,  medicines,  or  poisons  in  his  store  or 
place  oF  business,  except  under  tlie  supervis- 
ion of  a  registered  pharmacist:  "provided, 
that  nothing  in  this  act  shall,  in  any  manner, 
interfere  with  the  business  of  any  physician 
in  regular  practice,  or  prevent  him  from  sup- 
plying to  his  patients  such  articles  as  may 
seem  to  him  proper,  nor  with  the  malting  of 
propri^ary  medicine  or  tnedicines  placed  in 
sealed  packages  with  the  name  of  tlie  con- 
tents and  of  the  pharmacist  or  physician  by 
whom  prepared  or  compounded,  nor  prevent 
shopkeepers,  wliose  place  of  business  is  more 
than  one  mile  from  a  drug  or  apothecary 
shop,  from  dealing  in  and  selling  the  com- 
monly  used  medicinos  and  poisons,  if  such 
medicines  and  poisons  are  put  up  by  «  regis- 
tered pharmacist,  or  from  dealing  In  and  sell- 
ing of  patent  or  proprietary  medicines,  nor 
with  the  exclnsively  wholesale  business  of 
any  dealers,  exceiAas  heretofore  provided." 
Section  13  makes  every  proprietor  or  condnc- 
'  tor  of  a  drug-store  responsible  for  the  quality 
I  of  all  drags,  cliemicals,  and  medicines  sold 
lor  dispensed  by  him,  "except  those  8<»id  in 
the  original  package  of  the  manuCacturer. 
and  except  those  articles  or  preparations 
known  as  •  patent'  or  'proprietary'  medi- 
cines." Hection  14  prohibits  the  retailing  of 
poisons  commonly  recognized  as  such  with- 
out lalieling  them  "Poison." 

1.  The  first  point  made  against  this  act  is 
that  the  provisions  regulating  or  prohibiting 
the  sale  of  drugs  or  medicines  (not  poisons) 
are  invalid,  l>ecause  not  expressed  in  thetitlt- . 
The  line  of  argument  by  which  this  conten- 
tion is  supported  is  tliat  the  subject  exprcsst^l 
in  the  laat  division  of  the  title  Is  the  sale  or 
poisons,  and  that  the  only  subjects  expressed 
in  the  first  two  divisions  are  "regulating the 
practice  of  pharmacy,"  and  "the  licensing  of 
persons  to  carry  on  such  practice."     We  are 
then  referred  to  the  etymological  definition 
of  "pharmacy"  as  the  science  or  art  "of  pre- 
paring and  componnding  medicines,"  as  dis- 
tinguished from  their  sale.     But  this  is  al- 
togellier  too  technical.    It  will  not  do  to  ap- 
ply strict  etymological  definitions  to  the  Ian- 
I  giiage  of  the  enactments  of  a  popular  legis- 
:  Uture.     As  a  matter  of  fact,  in  this  country 
I  the  basiness  of  pharmacist,  or  apotiiecary 
I  and  druggist,  is  all  one;  and  the  same  per- 
son who  prepares  and  compounds  medicines 
also  sells  them;  so  that,  in  popular  speech,  all 
I  three  are  nsed  intercliangeably,  as  practically 
I  synon^'mous.    It  was  with  the  regulation  of 
pharmacy  as  an  occupation  or  business,  in 
its  reliitions  to  the  public,  thatthe  legislatiire 
had  to  do;  and  the  term  "practice  of  phar- 
macy, "  as  used  in  the  title  of  this  act,  is  in- 
telligible only  as  it  includes  the  sale  to  the 
pubUc  of  drugs  and   metlicines.     The  title 
fully  apprised  the  legislature  of  the-  ^'pi-ral 
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subject  of  the  enactment,  and  all  the  provis- 
ions of  the  act  are  germane  to  that  subject. 

2.  It  is  objected  that  the  "one-mile"  limit- 
ation in  the  proviso  in  the  twelfth  section  is 
arbitnirj,  and  not  founded  upun  .my  natural 
or  apparent  reason  suggested  by  necessity,  or 
by  suchadilfereiice  in  the  situation  or  cir- 
cumstances as  sufTgests  tlie  necessity  or  pro- 
priety of  a  distinction;  and  it  is  cltumed  that 
fur  this  reason  the  act  is  void.  Doubtless, 
the  use  of  impure  medicines  or  dangerous 
drugs  is  just  as  injurious  to  those  wlio  buy 
them  one  mile  from  a  drug-store  as  to  those 
who  buy  them  within  that  distance;  and,  if 
this  Wiis  the  only  thing  to  be  taken  into  the 
account,  the  discrimination  would  be  purely 
arbitrary.  But  the  legislature  had  to  deal 
with  (his  as  a  practical  question,  and  hiid  a 
right  to  take  into  consideration  the  conven- 
ience of  the  pnblic.  In  spai-sely  settled  dis- 
tricts, frequently,  there  is  no  pharmacy  or 
drug-store  near  at  hand.  In  case  of  sickness 
it  is  often  absolutely  necessary  to  obtain  me- 
dicinal remedies  promptly,  in  order  to  save 
life.  The  question  was,  how  far  was  it  prac- 
ticable to  protect  the  public  from  the  sale  of 
impure  or  dangerous  medicines  and  drugs, 
and  at  the  same  time  have  due  regard  to  the 
convenience  of  thotie  living  at  distance  from 
a  drug-store?  To  meet  the  requirements  of 
the  situation,  the  legislature  made  an  excep- 
tion so  as  to  allow  shop-keepers  whose  place 
of  business  is  more  than  a  mile  from  a  drug 
or  apothecary  shop  to  deal  in  and  sell  the 
commonly  used  meilicines  and  poisons,  if 
put  up  by  a  registeretl  pliarmHCist;  thereby 
protecting  the  public,  especially  In  the  cen- 
ters of  population  wliere  they  most  need  it, 
as  far  as  practically  consistent  with  the  con- 
venience or  necessities  of  those  living  in  ru- 
ral districts.  We  do  not  think  that  such  a 
distinction  is  either  arbitrary  or  unreasona- 
ble. 

3.  The  next,  and  most  difficult,  question  is 
the  construction  to  be  given  to,  and  the  ap- 
plication to  be  made  of ,  the  clause  "*  *  • 
or  from  dealing  in  and  selling  of  patent  or 
proprietary  medicines,"  found  in  this  same 
proviso.  The  state  claims  that  this  only  ap- 
plies to  those  named  in  the  context  imme- 
diately preceding,  to-wit,  "shop-keepers 
whose  place  of  business  is  more  than  one 
mile  from  a  drug  or  apotliecary  sliup,"  while 
defendant  insists  that  it  is  a  separate  and  in- 
dependent provision,  excepting  generally 
from  the  operation  of  the  act  the  business  of 
dealing  in  and  selling  patent  or  proprietary 
medicines.  Looking  only  at  the  immediate 
context,  it  must  be  iidu)itted  that  the  con- 
struction contended  Cor  by  the  state  is  not 
only  the  more  natural  one,  but  the  only  one 
consistent  with  the  rules  of  gnimmar.  But 
if  we  look  at  the  entire  proviso,  which  is  all 
one  sentence,  we  find  it  grammittically  a  jum- 
ble. In  fact,  it  is  incapable  uf  a  grammatical 
construction.  It  is  evident,  in  the  flrst 
pliice,  that  the  expressions  "not  interfere 
with"  and  "or  prevent"  are  used  inter- 
changeably, and  in  the  sense  of  excluding 


entirely  from  the  provisions  of  the  act  tho 
several  matters  specified.  But  the  author 
alternates  the  use  o^  the  verbs  "interfere" 
and  "prevent"  without  regard  to  order  or  to 
the  appropriiite  preposition  which  should 
follow  each.  In  several  instances  the  verb 
is  omitted  entirely,  imd,  in  order  to  make 
sense,  we  have  to  supply  one, — and  then  not 
the  one  last  used,  but  the  one  fonnd  in  some 
preceding  clause.  This  is  forcibly  illustrat- 
ed by  the  last  clause,  relating  to  wholesale 
business.  This  is  evidently  an  independent 
and  gener.il  provision,  and  has  no  relation  lo 
shop-keepers  whose  place  of  business  is  mon» 
than  one' mile  from  a  drug-store.  To  make 
any  sense  <mt  of  this,  we  have  to  supply  the 
verb  "interfere,"  used  back  in  the  flrst  clause 
of  the  proviso,  which  would  be  about  as 
much  of  a  liberty  with  the  language  of  (he 
act  as  it  would  be  to  supply  the  verb  "pre- 
vent" in  the  clause  relating  to  the  sale  of 
patent  me<licines.  It  is  evi<lent,  therefore, 
no  construction  will  make  the  sentence  strict- 
ly gramroaticid,  and  that  its  language  is  so 
involved  and  obscure  in  many  respects  that 
we  may  look  to  the  other  provisions  of  the 
act,  and  its  general  pnrftose,  in  order  to  as- 
certain the  meaning  of  the  legislature  in  the 
use  of  (he  particular  language  under  consid- 
eration. While  it  is  true  that,  before  the 
courts  are  called  upon  to  construe,  there 
must  be  something  to  he  construed, — some 
ambiguity,— and  that,  where  the  words  are 
plain  and  free  from  doubt,  they  require  no 
interpretation,  yet  the  ambiguity  may  be 
created  by  the  context  as  well  as  by  the  par- 
ticular words  to  be  construed.  Moreover, 
the  technical  rules  of  grammar  are  by  no 
means  always  controlling.  Now,  the  mani- 
fest purpose  of  the  act  was  to  protect  the 
public  against  the  mistakes  and  ignorance  of 
incompetent  and  unskilled  persons  in  the 
preparation  and  sale  of  drugs  and  medicines. 
The  object  of  such  hiws  is  well  expressed  in 
the  preambles  to  some  similar  acts  in  other 
states,  as,  for  example:  "Whereas,  fron> 
time  to  time,  unskilled  and  incompetent  per- 
sons engage  in  the  compounding  and  sale  of 
drugs  and  me.licines,  to  the  endangering  of 
the  health  and  lif6  of  the  public;  and,  where- 
as, the  persons  to  whom  the  preparation  and 
sale  of  drugs,  medicines,  and  poisons  proper- 
ly belong,  known  as  apothecaries,  cl>eraists. 
and  druggists  or  pharmacists,  should  possess 
a  practical  knowledge  of  the  business  anil 
science  of  pharmacy  in  all  its  relations, — 
therefore,  be  it  enacted,"  etc.  This  is  the 
expressed  object  of  the  general  provisions  of 
this  act.  They  all  look  to  the  protection  of 
the  health  and  lives  uf  the  pnblic  by  restrict- 
ing the  business  of  preparing  and  dispensing 
or  selling  drugs  and  medicines  to  those  who- 
have  the  requisite  knowledge  and  skill  on 
the  subject.  Physicians  in  prescribing  for 
tlieir  (latients  are,  for  manifest  reasons,  ex- 
cepted from  the  provisions  of  the  act.  The- 
wholesale  dealers  were  also  excepted,  be- 
cause they  do  not  sell  or  dispense  medicines 
directly  to  tho&e  »  ho  use  Ihcm. 
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Xow,  it  is  a  matter  of  common  knowledge 
that  what  are  called  "patent"  or  "proprie- 
tary" medicines  are  prepared  ready  for  im- 
iKed!at«  use  by  tlie  public,  put  up  in  pack- 
ages-or  bottles  labeled  with  the  nanne,  and 
iiccomp.'inied  witli  wrappers  containing  direc- 
tions for  their  use,  and  the  cond.tions  fur 
\\-hich  they  are  specilics.  In  this  condition 
timy  are  distributed  o^er  the  country  in 
large  quantities,  and  sold  to  consumers  In 
Ibe  original  packages,  just  as  they  are  pur- 
chased by  the  detiler,  without  any  other  or 
further  preparation  or  conipuunrling.  There 
is  nothing  that  calls  into  use  any  skill  or 
science  on  the  part  of  the  one  who  sells  them. 
One  man  can  do  it  just  as  well  as  another,  if 
be  osm  read  the  hilx*!  on  the  package  and 
make  ehange  with  the  purchaser.  The  fact 
that  the  seller  is  a  pharmacist,  of  itself,  fur- 
nishes no  protection  to  the  public.  The  ar- 
ticles might  lis  well  be  sold  by  a  grocer  or 
dry-goods  merchant.  Undoubtedly  the  state 
has  as  much  right  to  regulate  the  sale  of  pat> 
ent  medicines  as  any  other;  and,  in  the  ex- 
ercise of  that  power,  n)ay  adopt  any  measures 
they  see  lit,  provided  only  they  adopt  such  as 
would  have  some  tendency  to  accomplish  the 
desired  end,  to- wit,  the  protection  of  the  lives 
and  health  of  the  public.  This  is  the  extent 
and  limit  of  their  power.  But,  because  it 
Wits  deemed  either  impracticable  or  unneces- 
sary to  regulate  the  sale  of  patent  or  pro- 
prietary meiUcines,  of  the  acts  of  nearly  30 
slates  or  territories  regulatrjig  the  practice  of 
pharmacy  (all  so  nearly  alike  as  to  suggest  a 
common  source)  which  we  luive  examined, 
every  one,  unless  ours  be  an  exception,  ex- 
pressly excepts  the  sale  of  pntent  or  prnprie- 
tary  medicines  from  its  operation.  Probably, 
the  reason  is  tliat  merely  to  limit  their  sale 
to  pliaruiacists  would  lurnisli  no  protection 
to  the  public,  without  some  further  regula- 
tions as  to  inspection  or  analysis  that  would 
tend  to  exclude  from  sale  those  that  might 
be  injurious  to  health,  or  something  requir- 
ing pharmacists  to  exercise  their  skill  and 
science  in  determining  the  qu>dity  and  prop- 
erliis  of  such  as  they  sold.  If  we  turn  to 
our  statute  we  tlnd  an  entire  absence  of  any 
such  provisions.  On  the  contrary,  we  And 
that  the  business  uf  manufacturing  and  mak- 
ing patent  medicines  (which,  in  view  of  the 
mauner  they  are  sold,  would  seem  more  im- 
portant than  their  sale)  is  expressly  excluded 
from  the  operation  of  the  act.  Had  the  act 
made  pharmacists  responsible  for  their  qual- 
ity, this  might  have  had  some  tendency  to 
piotect  the  public.  But  in  section  13  we 
find  ttiat  any  such  liability  is  expressly  ex- 
cepted as  to  those  articles  or  preparations 
known  as  "patent"  or  "proprietary."  It  is 
suggested  that  the  mere  fact  of  limiting  the 
sale  to  pharmacists  would  tend  to  protect  the 
public,  because  they  would  be  more  likely  to 
know  the  qualities  of  these  psttent  medicines, 
and,  hence,  less  likely  to  sell  those  that  would 
tie  prejudicial  to  health.  But  this  possibility 
is  too  uncertain  and  attenuated  to  be  entith'd 
to  any  weight.    Men  usually  conduct  busi- 


ness for  the  money  there  is  in  it;  and,  while 
it  is  undoubtedly  true  that  no  honest  man, 
whether  pharmacist  or  not,  would  keep  for 
sale  any  medicine  which  he  actually  knew  to- 
be  dangerous  tu  life  or  health,  yet,  in  the  ab- 
sence of  any  provision  of  law  requiring  a 
pbarnmclKt  to  exercise  his  profession  id  skill 
in  ascertaining  the  properties  of  those  patent 
medicines  which  he  sells,  and  with  a  provis- 
ion of  statute  expressly  exempting  him  from- 
liability  for  .their  quality,  it  must  be  assumed' 
that  Ite  M  ould  do  as  all  dealera  do, — keep  on 
hand  and  sell  whatever  the  trmh;  called  for, 
without  reference  to  their  specal  merits  or 
demerits.  Therefore,  in  the  absence  of  some 
other  r>-guIations,  a  statute  merely  limiting: 
the  Side  uf  patent  medicines  to  a  particular 
class  would  not  and  could  not  have  any  nat- 
ural or  reasonable  tendency  to  protect  the- 
public.  Such  a  law  would  not  go  far  enough 
to  amount  to  a  police  regulation.  It  would 
be  merely  giving  a  certain  class  of  men  a 
monopoly  x)f  the  trade.  This  is  not  within 
the  police  power  of  the  state.  This  power  is, 
no  doubt,  a  very  broad  one,  and,  within  its 
legitimate  sphere,  a  very  useful  one.  It  is 
wholly  within  the  discretion  of  the  legisla- 
ti\re  when  to  exercise  it,  and  to  determine 
what  are  the  best  means  to  acconiplLsh  the 
desired  object  Courts  will  never  assume  to 
determine  whether  the  law  is  a  wise  one,  or 
whether  the  legislature  have  adopte<l  the 
best  means.  Yet  there  is  a  limit  to  this- 
power.  A  law  enacted  in  thu  exercise  of 
tlie  police  power  must,  in  fact,  he  a  police 
law.  If  it  be  a  law  for  the  protection  of 
public  healtti,  it  must  be  a  health  law  having- 
some  relation  to  public  Iiealth.  In  this  day, 
when  so  many  selfish  and  private  schemes  in- 
the  way  of  securing  monopolies  and  exclud- 
ing competition  in  trade  are  attempted  under 
the  mask  of  sanitary  legislation,  it  may  be 
an  important  question  whether  the  judiciary 
are  c<mcluded  by  the  mask,  or  whether  they 
may  tear  it  aside  in  order  to  ascertsin  who 
is  in  it.  But  with  this  we  are  not  now 
concerned.  It  is,  at  least,  settled  that,  if  it 
is  apparent  on  the  face  of  the  act  that  ite  pro- 
visions, from  their  very  nature,  cannot  and 
will  not  conduce  to  any  legitiiuate  police  pur- 
pose, it  is  the  right  as  weU  as  the  duty  of  the 
court  to  pronounce  it  invalid,  as  in  excess  of 
legislative  power  and  an  arbitrary  and  un- 
warranted interference  with  the  right  uf  the 
cili/en  to  pursue  any  lawful  oi-cupation. 
According  to  the  c<mstruction  claimed  for  it, 
the  provision  of  the  act  as  to  the  sale  of  pat- 
ent or  proprietiiry  medicints  would  be  of  just 
this  character.  It  would  be  giving  pbarma- 
i-i.-<ts  a  monopoly  of  the  business,  without  in 
any  manner  protecting  public  health.  It 
would  therefore  be  void,  and,  if  so,  the  whole 
act  would  fail.  A  consti  action  that  would 
lead  to  such  a  result  is  to  be  avoided,  if  pos- 
sible. Under  these  circumstances,  we  think 
we  are  justified,  in  order  lo  sustidn  the  act, 
in  adopting  the  other  construction,  and  hold, 
ing  that  the  clause  under  consideration  was 
iulended  to  exclude  geueially  from  the  ouer- 
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jition  of  the  act  the  biminesa  of  dealing  in 
And  selling  patent  medicines.  Tiiis  would 
make  it  in  hHrmony  with  other  provisions  of 
the  act,  and  riglit  in  tlie  line  of  all,  or  nearly 
all,  similar  legislation  in  other  states.  This 
disposes  of  the  fii-st  case,  as  both  the  articles 
•sold  were  "patent"  or  "proprietarj." 

4.  One  or  two  questions  remain  to  be  con- 
sidered in  connection  with  the  second  case. 
The  articles  sold  were  one  bottle  of  the  prep- 
aration called  "Beef,  Iron,  and  Wine"  and 
■one  pound  of  borax.  Whether  the  term 
"patent  and  proprietary  med.cines"  is  to  he 
nnderatood  in  a  strict  and  technical  sense, 
as  limited  to  tliose  in  the  preparation  of 
which  there  is  an  exclnsive  right  of  property 
In  some  proprietor  patentee,  or  wliether  it  is 
used  in  a  papular  ami  more  extended  sense, 
as  incliHllng  all  preparations  prepared  and 
sold  throughout  the  countiy  in  original  pack- 
ages, as  patent  medicines  are,  is  a  question  we 
are  not  called  upon  to  determine,  liecause  the 
-answer  admits  that  "Beef,  Inm,  and  Wine" 
is  not  a  patent  medicine,  and  that  its  uses  are 
•excltisively  medicinal.  Its  sale  was  there- 
fore a  violation  of  tlie  law.  It  nowliere  ap- 
pears that  the  borax  was  sold  for  medicinal 
purposes.  It  stiinds  admitted  (whidi  is  a 
matter  of  common  knowledge)  that,  while 
borax  is  often  used  in  coniponnding  medi- 
cines, and  preacribed  for  medical  •pnrtJoses, 
yet  it  Is  qnite  as  much  usol  in  inetallnrgical 
operations,  and  especially  in-  soldering;  that 
it  is  extensively  ami  generally  used  for  do- 
mestic and  houseliDld  purposes ;  that  ft  is  a 
simple  and  exceeding^  helpful  ^gent,  appli- 
cable to  many  of  the  commonest  wants  .tnd 
operations  of  men,  wholly  disconnected  with 
physicians'  prescriptions  or  the  compounding 
of  medicines.  The  statute  was  evidently 
aimed  at  articles  nsed  as  medicines;  and,  in 
order  to  give  it  a  reasonable  construction,  its 
application  must  be  confined  to  those  articles 
whose  primary  and  principal  nse  is  medici- 
nal, or  what  are  commonly  nnderstood  as 
medicines:  or  at  least,  if  it  is  to  be  extended 
to  any  other  aiticles,  it  must  be  limited  to 
cases  where  they  are  prepared  and  soW  for 
medteinal  purposes.  Any  otlier  construction 
would  lead  to  the  most  absurd  consequences. 
It  would  restrict'  to  phannacists  tlie  sale  of 
milk,  8U}?ar,  chalk,  charcojil,  iron,  sulphur, 
turpentine,  camphor,  and  a  thousand  other 
substances  that  are  frequently  nsed  medici- 
nally, or, at  least,  in  componnding  mediciues, 
but  the  use  of  wliich  also  enters  into  the  va- 
rious, commonest,  domestic,  industrial,  or  sci- 
entific pursuits  of  mankind.  The  result  is 
that  the  judgment  in  the  tlrst  case  is  wholly 
reversed,  and  that  in  the  second  case  tnoUi- 
fled  by  deducting  one-half,  or  $50. 


POTTNER  et  al.  V.  City  of  Minneapolis. 
(Supreme  Court  of  MluncsoUu    June  18,  18S9.) 

Mdkicipal  Cobpobations— Defective  Dbains. 

HeW,  that  the  trial  court  was  justified  in  di- 
recting a  verdict  for  defendant  for  the  reason  that 


there  was  no  evidence  reasonably  tendiag  to  \novc 
that  the  negUgenoe  charged  was  tlie  oanse  of  the 
Injury  compUuned  of. 
(SylUibus  by  the  Ctmrt)    ' 

Appeal  from  district  coart,  Hennepin 
connty;  Seahle,  Judge, 

Action  by  Joseph  Pottner  and  .lames 
Plachy,  partners  as  P«ittner  &  Plachy,  against 
the  city  of  Minneapolis.  Verdict  directed  for 
defendant,  and  plaintiffs  appeal. 

B.  H.  Dap,  for  appellants.  Robert  D. 
RitsseU,  for  respondent. 

Mitchell,  J.  The  negligence  chRri;red 
against  the  city  was  permitting  the  gutter  or 
drain  on  the  south  side  of  Franklin  avenue, 
below  plaintiffs  premises,  and  in  front  of  the 
street-car  b«m,  also  the  gutter  or  drain  on 
the  north  side  of  Franklin  avenire,  and  di- 
agonally across  from  plaintiffs'  premises,  to 
become  obstructed  and  filled  with  rubbish 
and  dirt,  so  as  to  back  np  the  water  and 
cause  it  to  overflow  into  the  iiasement  of 
plaintiffs'  building.  We  think  the  trial 
court  was  right  in  directing  a  \-erd'ict  for  ile- 
femhmt  for  the  rea«.on  that  thenewas  no  evi- 
dence reasonably  biding  to  prove  that  the 
ivegligenee  clrarged  was  tl«  proximsite  caitse 
of  the  injury  oomplnined  of.  Most  of  the 
testimony  d^riptive  of  the  loeta  in  grtto  and 
of  the  course  of  the  water  was  given  with 
reference  to  a  map,  preserrteti  to  the  witness- 
es, and  npon  which  they  pointed  out  places 
and  directions,  using  tlie  words  "here"  and 
"there,"  but  with  Bo marks  on  tlie  map,  as 
returned  in  lAie  record  liefore  us,  to  indicate 
to  what  they  referred.  Hence  much  of  it  is 
wholly  or  partially  nnintdligible.  There- 
fore, although  the  record  purports  to  contain 
all  the  evidence,  aitder  the  ein-nmstiances  it 
would  require  a  pretty  strong  case  to  warrant 
ns  in  reversing  the  ruling  of  the  trial  jndge. 
But,  80  far  as  we  can  understand  it,  the  evi- 
dence, ff  it  proves  anything  on  the  subject, 
shows  tliat  tl>e  cause  of  the  injury  was  the 
excavation  ma  le  by  Weller  on  the  lot  :idja- 
cent  to  plaJnliffs'  building,  into  which  there 
was  a  wagon -path  leading  from  the  street  on 
which  teams  passed  in  hauling  dirt  from  the 
excavation.  By  Ci>ntinually  driving  over  it 
tills  patli  had  cutout  into  the  stiret,  so  that  it 
was  lower  than  the  ground  on  either  side  of 
it,  and  lower  than  the  gutter,  so  that  during 
a  heavy  rain  the  water  dispLii-ed  a  plank 
placed  across  the  path  the  niglit  before^  and 
rushed  down  into  tire  excavatiun,  and  thence 
through  phiintitts'  basement  or  area  wall. 
P«)r  the  defective  condition  of  the  gutt-er  nt 
this  point  the  city  was  not  responsible,  as 
there  is  no  evidence  that  it  had  notice,  either 
actual  or  implied,  of  its  existence.  More- 
over,-this  was  not  the  negligence  charged  in 
the  complaint.  There  is  nothing  in  plain- 
tiffs' tirst  and  second  assignments  of  error, 
because  in  the  one  case  the  evidence  excluded 
was  inwimpetent,  and  In  the  other  the  evi- 
dence admitted  was  proper  cross-examina- 
tion.   Order  affirmed. 
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Claukb  «<  oi.  t).  H all  &  Dpcey  Lumbek  Co. 

(Supreme  Court  of  Minnesota.    June  24, 1889.) 

Loos  AND  LoooiKo — Usage. 

1.  The  Mississippi  &  Rum  River  Boom  Company 
receives  aud  haudles  all  logs  comlnf^  doum  the 
Mississippi  river  to  Minneapolis,  and  its  mettiods 
of  business  and  usage  in  receiving  and  surveying, 
turning  out  logs,  and  collecting  charges,  are  well 
established  and  generally  known;  and  dealers  in 
logs  in  that  market  are  presumed  to  contract  with 
reference  to  such  usage  where  there  Is  notbiog  in 
the  agreement  to  exoTude  the  interence. 

S.  In  a  controversy  between  the  parties  to  this 
action  in  respect  to  liability  for  the  charges  of  the 
boom  company  for  scaling  logs  sold  by  plaintiff  to 
defendant,  and  which  were  necessarily  handled 
and  scaled  by  such  company,,  an  issue  was  made 
as  to  whether  it  was  plaintiff's  or  defendant's  duty 
to  pay  such  charges.  Meld,  that  iinder  such  issue 
evidence  of  the  general  usage  of  the  business  In 
that  market  was  properly  received. 

(.Syllabii*  by  Ote  Cowrt) 

Appeal  from  district  oourt,  Henni^pin 
coanty;  Yoimo,  Judge. 

Action  by  N.  P.  Clarke  &  Co.  ngainst  the 
Hall  &  DuceyLuiuber  Company.  Verdict 
directed  for  pbiiatiffg,  and  defendaut  appeaU. 

9eo.  C.  Ripley,  C.  B.  Brennan,  and  S.  A. 
Booth,  for  appelliint.  Uammona  &  Hani' 
motu  and  /«i/«^  dt  Hapne,  for  respondeDta. 

VANDKitBURGU,  J.  The  Complaint  sets 
up  a  claim  or  cause  of  action  for  tlie  booraage 
«f  certain  logs  tbertiin  described  in  bebalf  of 
the  Mississippi  &  lium  River  Boom  Com- 
pany, and  which  it  is  alleged  has  been  duly 
assigned  to  the  pliiintills.  The  substance  of 
defendant's  answer  is  a  dental  that  the  serr- 
ices  were  rendered  for  the  derendant,  and 
tbat  it  ever  agreed  to  pay  the  boomage,  or 
that  it  was  its  duty  to  pay  the  same.  The 
answer  also  sets  up  and  alleges  that  the  logs 
were  sold  and  delivered  to  the  defendant  by 
one  of  the  plaintiffs,  and  that  thny  were 
boomed  and  turned  over  to  tlie  defendant  by 
the  boom  company  at  the  request  of  tlie 
plaintilfiB,  whose  sole  duty  it  was  to  pay  the 
boomage.  The  reply  denies  that  it  was  the 
sole  duty,  or  the  duty  at  all,  of  N.  P.  Clarke 
or  these  plaintiffs  to  pay  the  boom  company 
for  such  services.  This  was  understood  by 
tbe  parties  to  raise  the  issue  as  to  which  par- 
ty is  liable  for  the  chargvs  of  the  t)oom  com- 
pany upon  logs  sold  and  by  direction  of  the 
eeller  turned  over  to  the  purchaser  by  the 
boom  company,  tbe  same  being  handled  and 
surveyed  by  such  company. 

1.  The  first  assignment  of  error  is  that  the 
court  erred  in  admilling  evidence  tli.tt  in  case 
of  a  sale  of  logs  to  be  delivered  at  Minneapo- 
lis, boom  scale,  the  contract  being  silent  as  to 
wIk>  should  pay  for  the  boomage,  custom  re- 
quires the  purchaser  to  pay  it.  We  think 
tlie  evidence  was  properly  received.  It  ap- 
pears that  the  Mississippi  &  Hum  River 
Jjoom  Company  receives  and  handles  all  the 
logs  coming  down  the  Mississippi  river  to 
31iniieapulis,  and  the  established  rules,  meth- 
ods, and  usages  of  business  of  that  company 
in  receiving,  handling,  scaling  logs,  and  col- 
lecting boomage  are  well  known  to  lumber- 
tueii  and  log-owners  operating  on  that  river. 
V.42K.W.I10.11— 50 


The  parties  are  dealers  in  logs  and  lumber  in 
the  Minneapolis  market,  aud  the  defendant 
has  for  years  owned  and  operated  a  mill  and 
private  l>oom,  into  which  logs  are  turned  by 
the  boom  company,  which  is  entitled  to  de- 
mand and  collect  charges  therefor.  Dealeiii 
in  logs  in  that  miirket  may  be  presumed  to 
contract  with  reference  to  the  established 
usage  of  the  business  in  respect  to  tbe  de- 
livery of  logs  and  the  payment  of  fees  for 
scaling  and  handling  logs  when  selected  and 
turned  out  to  the  purchaser,  where  there  is 
nothing  in  the  agreement  to  exclude  the  in- 
ference. OutWHter  V.  Nelson,  20  Barb.  31; 
Walls  v.  Bailey,  49  N.  Y.  464-470.  In  the 
lasf  at  bar  tbe  evidence  shows  a  sale  of  logs 
by  the  plaintifTs,  which  tbe  boom  company 
must  handle,  and,  as  resi)ectE  the  actual  man- 
ual delivery,  must  turn  over  to  the  defend- 
ant. The  quantity  is  to  be  determined  by 
scaling,  and  its  charges  in  the  premises  must 
uf  course  be  paid  <-itl)er  by  the  buyer  or  sel- 
ler, aud  whether  the  buyer  is  to  pay  theih 
may  be  determined  by  evidence  of  the  ucMge 
of  the  business  as  generally  received  and 
acted  on  in  that  market.  Miller  v.  Insur- 
ance Co.,  1  Abb.  N.  C.  476;  Robinson  v.  U. 
8.,  18  Wall.  863-366.  The  evidence  on  that 
subject  offered  and  received  was,  therefore, 
admissible  in  this  case.  We  think  the  evi- 
dence, wliich  is  not  conflicting,  and  not  con- 
troverted, was  suificient  to  establish  the  gen- 
eral and  uniform  usage  of  tbe  business  as 
claimed  by  this  plaintiff,  and  to  raise  the  pre- 
sumption that  the  defendant  had  knowledge 
of  it,  and  that  tbe  parties  contracted  with  ref- 
erence to  it.    Walls  V.  Bailey,  supra,  464. 

2.  There  is  nothing  in  the  special  contract 
in  question  to  take  this  case  out  of  tlie  appli- 
cation of  the  general  rule  as  above  stated. 
By  this  contract  which  relates  to  a  portiou  of 
the  lugs  in  question,  the  plaintiff  K.  P. 
Clarke  agrees  to  "turn"  to  the  defendant  logs 
of  certain  low  grades,  to  be  selected  out,  but 
it  appears  therefrom  that  the  logs  are  to  be 
handled  and  scaled  as  usual  by  the  boom  com- 
pany, the  plaintiffs  "to  have  the  privilege  of 
putting  on  a  man  to  instruct  the  boom  com- 
pany what  to  turn ;  and  it  is  understood  that 
Hall  &  Ducey  Lumber  Company  are  to  have 
the  poor  dimension  logs,  price  97-50  per  M., 
lK>om  scale,  to  be  paid  cash  15th  of  each 
month  for  logs  delivered  during  preceding 
month."  The  1o$;b  were  therefore  delivered 
by  the  direction  of  the  plaintiffs,  and  turned 
over  in  tbe  usual  way,  and  scaled  by  the 
boom  company,  tlie  plaintiff  to  aid  in  sorting 
them.  We  see  no  error  or  prejudice  in  the 
ruling  of  the  eourt  in  respect  to  this  contract, 
and  in  refusing  to  submit  it  to  the  inspection 
of  the  witnesses  to  construe  and  determine 
whether  the  usage,  as  testified  to  by  them, 
was  applicable  to  such  a  case. 

3.  Under  the  issues  miide  by  the  answer 
and  reply,  as  before  intimated,  the  evidence 
of  usage  or  custom  was  admissible.  These 
issues  were  accepted,  and  the  parties  went 
to  trial  on  them.  It  was  therefore cum{>etent  • 
for  the  plaintiffs  to  introduce  any  evjtleiu'ei^ 
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custom,  or  usage  included  tending  to  show 
tliat  it  was  the  defendant's  duty,  and  not 
theirs,  to  pay  the  boomage,  and  to  establish 
the  defendant's  liability  and  negative  their 
own.  Miller  v.  Insurance  Co.,  supra.  As 
there  was  substantially  no  conflict  in  the  ev- 
idence, we  are  of  the  opinion  tliat  the  court 
did  not  err  in  ordering  a  verdict.  Order 
aflSrmed. 


State  v.  Amdebson. 

{Supreme  Court  of  Minnesota.     June  84, 18S9.) 

Criminal  Law — Sealed  Verdict. 

Under  Gen.  St.  1878,  c.  114,  i  14,  it  is  error  tor  the 
court  in  a  criminal  case  to  instruct  the  j  ury,  against 
the  objection  of  the  defendant,  that.  In  case  they 
should  agree  upon  a  verdict  alter  the  adjournineDt 
of  tlie  court  for  the  day,  they  might  separate  and 
bring  in  a  sealed  verdict  at  the  opening  of  the 
court  on  the  following  day. 

{Syllabus  by  the  Court.) 

Appeal  from  district  court,  St.  Louis  coun- 
ty; Stjsabns,  Judge. 

Edion  <e  Hanka,  for  appellant.  Edmund 
Sherwood,  Co.  Atty.,  and  Moses  B.  Clapp, 
Atty.  (Sen.,  for  the  State. 

Yanderburoh,  J.  The  defendant  was 
tried  and  convicted,  in  the  district  court  for 
St.  Louis  county,  upon  an  indictment  for  a 
misdemeanor.  When  the  case  was  finally 
submitted  to  the  jury,  the  court  instructed 
them,  against  the  objection  of  the  defendant, 
that,  if  they  failed  to  agree  upon  their  ver- 
dict before  the  court  adjourned  for  the  day, 
they  might,  after  they  had  agreed,  have  their 
verdict  signed  by  the  foreman,  seal  it,  and 
then  separate  for  the  night,  and  return  their 
sealed  verdict  into  court  at  9  o'clock  in  the 
forenoon  of  the  following  day;  which  direc- 
tion and  instruction  of  the  court  was  then 
and  there  duly  excepted  to  by  the  defendant. 
The  jury,  accordingly,  having  agreed  after 
the  adjournment,  and  before  the  court  con- 
vened on  the  following  day,  brought  in  a 
sealed  verdict,  the  next  morning,  finding  the 
defendant  guilty;  having,  in  the  mean  time, 
separated  for  the  night.  The  defendant's  ex- 
ception to  the  above  instruction  is  the  only 
question  to  be  considered  here.  Its  deter- 
mination depends  upon  the  construction  of 
the  statute.  Gen.  St.  1878,  c.  114.  §  14. 
This  evidently  contemplates  that  tlie  jury 
shall  be  kept  together,  in  charge  of  the  offi- 
cer, until  they  are  brought  into  court;  which 
may  be  when  they  have  agreed,  or  when  or- 
dered by  the  court;  and  to  permit  the  jury 
thus  to  separate,  against  the  consent  of  the 
defendant,  was  error.  The  irregularity 
would  be  more  apparent  in  a  case  wliere  the 
Jury,  having  been  allowed  to  separate  in  this 
way,  should,  upon  reassembling  to  render 
their  ventict,  then  disagree;  in  which  case, 
under  section  22,  the  court  would  have  to  send 
them  out  again  to  consider  of  their  verdict;  so 
that  the  jury,  in  that  case,  would  in  fact  be 
permitted  to  separate,  by  the  express  direction 
of  the  court,  before  a  final  agreement;  which 


was  held  error  in  State  v.  Parrant,  16  Minn. 
181,  (Uil.  157.)  The  practice  adopted  by  tiie 
trial  court  prevails  in  somti  of  the  states  in 
the  at)sence  of  similar  statutory  provisions. 
Com.  v.  Tobin,  125  Mass.  205,  and  cases  cited. 
1  Bisb.  Crini.  Proc.  §  1002.  Wiiether  the  de- 
fendant, especially  in  the  case  of  a  misde- 
meanor, mi;jht  not  consent  to  such  a  direc- 
tion by  the  court,  and  waive  the  irregularity, 
as  was  the  case  in  People  v.  Kelly,  46  Cal. 
857,  remains  undecided  in  this  court,  and  is 
not  considered.  Judgment  reversed,  and 
new  trial  ordered. 


State  v.  Johnson. 

{Supreme  Court  of  Minriesota.    June  84,  1889.) 

McMciPAL  Corporation's  —  Stock  Runniso  at 
Labob. 

The  charter  of  the  city  of  Minneapolis  snthorize* 
the  city  council,  by  the  proper  ordinance,  to  re- 
strain the  running  at  large  of  cattle  and  other  do- 
mestic animals  within  the  city  limits.  Held,  not 
to  authorize  an  ordinance  providing  a  penalty  for 
trespasses  committed  by  herdsmen  or  stock-owa- 
ers  in  herding  their  cattle  upon  the  lands  of  private 
owners. 

(SylUibus  by  the  Court) 

Appeal  from  municipal  court  of  Minneap- 
olis; Mabonbt,  Judge. 

Knapptn,  Odell  cC-  Wright,  for  iwpelUnt. 
Mosa  E.  Clapp,  Atty.  Gen.,  for  the  Stata 

Yandebburoh,  J.  The  charter  of  tite 
city  of  Minneapolis  authorizes  the  city  coun- 
sel by  the  proper  ordinances,  to  restrain  tlie 
running  at  large  of  horses,  cattle,  etc.,  and 
to  impose  penalties  on  the  owners  of  such  an- 
imals for  the  violation  of  the  ordinances.  In 
pursuance  thereof,  the  council  passed  an  or- 
dinance, the  first  section  of  which  forbids  any 
person  to  allow  his  cattle  to  run  at  lar^re  un- 
attended by  him,  or  other  person  or  persons 
sufiicient  in  number  to  prevent  theia  from 
doing  damage  to  individual  property  within 
the  city  limits.  The  second  section  provides 
that  "no  person  shall  herd  his  own  or  any 
other  person's  cattle,  etc.,  within  tlie  limits 
of  the  city  of  Minneapolis,  except  on  his 
own  land,  or  lands  of  others,  from  whom 
he  has  obUuiied  the  right  to  herd  upon 
suchlands  theanlmals  aforesaid."  Tbepro- 
visioiis  of  this  section  are  in  excess  of  the 
authority  conferred  by  the  charter.  The  in- 
hibition does  nut  relate  to  cattle  running  at 
large  or  without  restraint,  but  to  trespiisses 
upon  lands  of  private  owners  by  cattle  under 
the  control  and  in  the  custody  of  their  own- 
ers or  herdsmen.  For  such  trespasses  the 
owner  or  herdsmen  may  be  liable  in  the  prop- 
er proceeding;  but  the  charter  provision  re- 
ferred to  was  not  intended  to  reach  suet) 
cast's.  The  defendant  was  prosecuted  and 
convicted  in  the  municipal  court  uf  the  city 
of  Minneapolis  under  tlwt  section  of  the  or- 
dinance. For  the  reason  staled  the  judg- 
ment cannot  l)e  sustained,  and  it  is  at-cor-l- 
ingly  reversed,  the  complaint  directed  to  L« 
dismissed,  and  the  defendant  discharged. 
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Benson  e.  Markoe. 
(SuprwM  Court  of  Minnesota.    Jnne  aS,  1889.) 

HOKTOAaaS  — FOBBCIOBURB  BT  ASTEKTISBMBMT— 

QDITCI.1.I1C  Debd. 

After  the  execution,  delivery,  and  record  of  a 
quitclaim  deed,  the  legiil  effect  of  which  is  to  re- 
lease and  discharge  a  mortgage  of  record,  the 
mortgagee  cannot  foreclose  the  mortgage  by  ad- 
vertisement 8ucb  foreclosure  proceeungs  are 
void  and  of  no  effect. 

(SylUjlnia  by  the  Court) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Brill,  Judge. 

For  statement  of  facts,  see  opinion  on 
former  appeal.  83  N.  W  Rep.  88. 

Biggn,  Hamilton  <t  Rodgera,  (H.  J.  Horn, 
of  counsel,)  for  appellant.  B.  J.  Markoe 
and  8.  J  k.  MeMiUan,  fur  respondent. 

Collins,  J.  From  an  order  overruling  a 
general  demurrer  to  the  complaint  in  the 
above-entitled  action  the  defendant  appealed 
to  this  court,  whereupon  the  order  was  af- 
firmed. 37  Minn.  30,  33  N.  W.  Rep.  38. 
Upon  issues  of  fact  thereafter  made  in  the 
district  court  the  case  was  tried  by  the 
court,  without  a  Jury,  resulting  in  findings 
to  the  effect  that  all  of  the  allegations  of  the 
complaint  were  true.  In  addition  to  the  al- 
legations in  said  complaint  stated  in  the 
former  opinion,  it  was  averred,  and  by  the 
court  found  true,  tliat,  after  the  delivery  and 
record  of  the  quitclaim  deed,  the  legal  effect 
of  which  was  to  discharge  and  release  the 
mortgage,  the  above-named  plaintiff,  mort- 
gagee, proceeded  to  foreclose  the  same  by  ad- 
▼ertisement,  in  accordance  with  ^  power 
therein  contained;  that  the  proceedings  were 
Buffleient  in  form  to  effect  a  foreclosure;  that 
at  the  sale,  which  was  on  February  17, 1886, 
the  mortgaged  premises  were  bid  iu  by  the 
plaintiff;  that  no  redemption  has  been  made 
from  the  sale;  and  that  neither  mortgagor 
nor  mortgagee  intended  to  release  said  mort- 
gage by  means  of  the  quitclaim  deed,  which 
bore  date  April  15,  1885.  The  court  deter- 
mined, as  conclusions  of  law,  that,  as  the 
legal  effect  of  the  deed  was  to  release  the 
mortgage,  the  foreclosure  proceedings  were 
void;  that  in  equity  the  effect  of  the  deed 
should  be  limited  to  the  conveyance  of  that 
poi-tion  of  the  land  therein  described  which 
was  not  included  in  the  descriptive  part  of 
the  mortgage;  that  judgment  should  be  en- 
tered so  limiting  the  deed;  for  reinstating 
the  lien  of  the  mortgage;  for  the  amount 
due  thereon;  and  also  directing  a  sale  of  the 
mortgaged  premises  in  the  usual  manner. 
From  a  judgment  entered  upon  these  conclu- 
sions plaintiff  appeals,  asserting,  as  errone- 
ous, that  partof  the  judgment  which  declares 
the  foreclosure  by  advertisement  void  and  of 
mo  effect.  In  this  particular  the  judgment  is 
currt-ct,  and  must  hi  aflSnned.  To  entitle 
one  to  foreclose  a  mortgage  by  advertise- 
ment, he  must  have  a  legal  mortgage,  in 
which  is  a  power  of  sale.  It  must  have 
been  duly  recorded.  Section  2.  c.  81,  Gen. 
,-»t.  1878.  The  statute  authorizing  this  meth- 
od of  foreclosure  evidently  designs  that  there 


shall  be  of  record  a  legal  mortgage,  and  that 
the  record  shall  be  so  complete  as  to  satisfac- 
torily show  the  right  of  the  mortgagee  or  his 
assigns,  to  invoke  its  aid.  There  can  be  no 
foreclosure  under  this  statute  of  an  equitable 
mortgage,  and  that  was  all  plaintiff  had  aft- 
er the  record  of  the  deed,  which  operated  to 
release  and  discharge  the  previously  existing 
incumbrance;  at  least,  not  until  the  entry  of 
the  judgment  appealed  from.  The  case  of 
Ferguson  v.  Giassford,  (Mich.)  35  N.  W. 
Rep.  820,  cited  by  appellant  to  support  his 
position,  is  in  line  with  the  views  herein  ex- 
pressed.   Judgment  a£Brmed. 


Stewart  v.  Minnesota  Tribune  Co.  et  al. 

(Supreme  Court  of  Mirmeeota.    June  18,  1889.) 

Libbi^-Plbadino. 

Order  striking  out  of  the  answer — ^In  an  action 
for  libel — as  irrelevant,  a  part  of  the  defense  of 
Justiflcation,  and  the  whole  of  the  matter  set  up  in 
mitigation,  affirmed  as  to  the  former  and  reversed 
as  to  the  latter. 

(Sylldtnu  by  th«  Court.) 

Appeal  from  district  court,  Hennepin 
county:  Hicks,  Judge. 

Action  for  libel  by  Levi  M.  Stewart  against 
the  Minnesota  Tribune  Co.  and  others.  Tiie 
alleged  libel  was  contained  in  an  article  pub- 
lished by  defendants  in  the  Sunday  Tribune, 
wherein  plaintiff  was  described  as  a  "tax-title 
stiark,"  and  charged,  among  other  things, 
with  having  been  guilty  of  libel.  Defend- 
ants In  their  answer  .admitted  the  publica- 
tion of  the  article  complained  of,  but  alleged 
the  truth  of  the  charges  in  justification 
thereof,  and  set  up  the  proceedings  in  a  libel 
suit  by  one  Smith  against  plaintiff,  and  cir- 
cumslances  connected  with  plaintiff's  pur- 
chase of  tax-titles.  For  a  second  defense  the 
answer  contained  the  following:  "Defend- 
ants further  allege,  in  mitigation  of  damages, 
that  on  the  31st  day  of  July,  1886.— the  day 
liefore  the  article  complained  of  was  pub- 
lished,— there  appeared  in  the  third  column  of 
the  fourth  {Mge  of  the  Minneapolis  News^ 
Letter,  a  weekly  newspaper  printed  and  pub- 
lished in  the  city  of  Minneapolis,  a  grossly 
false  and  malicious  article  concerning  the 
defendants,  and  each  of  them,  a  true  copy  of 
which  is  hereto  attached,  marked  •  Exhibit 
B,'  and  made  a  part  hereof;  and  that  said 
ai-ticle  (Ex.  B)  was  written  and  signed  by 
plaintiff  herein  as  •  L.  M.  Stewart,'  and  was 
published  at  the  instance  and  request  of  said 
plaintiff,  and  upon  his  payment  therefor  of 
the  sum  of  twenty  dollars;  that  this  article 
(Ex.  B.)  came  to  the  noticeof  defendants,  and 
was  read  by  them  on  said  July  31,  1886,  in 
the  afternoon  of  said  day ;  and,  in  the  evening 
of  the  same  day,  defendants  wrote  and  print- 
ed the  article  complained  of  in  reply  to  said 
News-Letter  article,  (Ex.  B,)  and  in  correc- 
tion and  explanation  of  the  falsehoods  there- 
in contained;  and  wrote,  printed,  and  pub- 
lished the  article  complained  of  in  a  moment 
of  temporary  heat  of  passion,  which  was  in- 
duced U.V  the  uublicatiun  of  said  ^icle  {£x-^ 
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libit  B)  over  the  signature  of  plaintiff,  and 
■a*  from  any  spirit  of  raaliclousness  towards 
plaintiff."  From  nn  order  striking  out,  as 
irrelevant,  the  allegations  in  justification  and 
Ib  mitigation  of  damiiges,  detendants  appeal. 
MUler,  Young  dt  Akms,  for  appellants. 
9avig  it  Famham,  for  respondent. 

MrrcirELL.  J.  Action  for  libel.  The  an- 
swer alleged  the  truth  of  the  matter  charged 
■B  defamatory;  also,  matter  in  mitigation. 
This  appeal  is  from  an  order  striking  out  of 
tb»  answer,  as  irrelevant,  cei-tain  portions  of 
lite  plea  in  justification,  also  the  whole  of  the 
matter  in  mitigation.  The  former  were  all 
dearly  irrelevant,  and  properly  stricken  out. 
The  fact  that  the  article  complained  of  was 
published  in  explanation  of,  and  in  reply  to, 
a  false  arlicle  published  by  plaintiff  concern- 
ing tlie  defendants  could  have  no  possible 
bearing  upon  the  truth  or  falsity  of  the 
charges  contained  in  the  former.  Neither 
would  the  verdict  in  the  action  for  libel  by 
Smith  against  this  plaintiff  be  competent  ev- 
idence in  tliis  case  as  to  the  truth  or  falsity 
•f  the  charge  in  the  article  ccmplained  of, 
that  plaintiff  liad  lilieled  Smith.  The  allega- 
tions that  plaintiff  liad  the  reputation  of  deal- 
ing in  tax-titles  and  purchasing  lands  at  tax- 
salee,  and  that  he  had  purcliased  largely  at 
■uch  sales,  were  properly  stricken  out  for  two 
teasons:  First,  they  refer  to  nothing  in  the 
complaint  that  Is  an  actionable  charge. 
There  is  nothing  alleged  in  tlie  complaint  by 
way  of  inducement  to  show  that  there  is  any- 
Uiing  defamatory  in  the  term  "tax-title 
•hark,"  or  any  innuendo  that  ithasanysuch 
meaning;  and,  secondly,  if  it  has  the  defam- 
atory meaning  of  dishonest  and  extortionate 
dealing,  the  fact  that  plaintiff  engaged  in 
thfr  iHisiness  of  buving  land  at  tax-sales  (it- 
aeit  lawful)  would  have  no  tendency  to  prove 
any  such  defamatory  charge.  For  tlie  same 
leasons,  and  for  the  additional  one  that  it 
would,  at  must,  be  mere  evidence,  the  list  of 
lands  (Exhibit  D)  bought  by  plaintiff  at  tax- 
lales  was  properly  stricken  out. 

2.  The  matter  set  up  in  mitigation  was 
that  the  article  complained  of  was  published 
In  correction  and  explanation  of  a  false  and 
malicious  article  (Exhibit  B)  published  the 
day  before  by  tiie  plaintiff  concerning  the  de- 
fendants in  another  newspaper;  tliat  this 
article  came  to  the  notice  of  the  defendants 
•n  the  afternoon  of  the  day  it  was  published; 
and  that  tl)e  article  complained  uf  was  writ- 
ten and  printed  in  tlie  evening  of  the  same 
day,  in  a  moment  of  temporary  heat  of  passion 
induced  by  the  publication  of  plaintiff's  arti- 
cle. We  think  (his  otiglit  not  to  have  been 
atricken  out.  Matter  in  mitigation  ought 
aot  to  be  stricken  out,  on  motion  before  tri- 
al, wlien  there  is  any  doubt  as  to  wliether  or 
xot  it  would  be  received  in  evidence  on  tlie 
trial.  Had  the  two  articles  been  regarding 
entirely  independent  matters  in  no  way  rele- 
vant to  each  other,  as  in  the  case  of  Quinby 
V.  Tribune  Co..  88  Minn.  528, 38  X.  W.  Uep. 
82*3,  there  being  time  for  hot  bloud  to  cool, 


then,  clearly,  the  matter  could  not  be  consid- 
ered in  mitigation.  But,  in  this  case.  niH 
only  was  the  lime  which  elapsed  between  de- 
fendants' knowledge  of  plaintiff's  article  and 
ttieir  writing  the  article  complained  of  so 
short  that  it  would  be  diflicult  to  say,  tis  a 
matter  of  law,  that  it  was  lung  enough  for 
"cooling  time,"  but  the  latter  arlicle  wiis,  tu 
a  certain  extent,  drawn  out  by  and  respon- 
sive to  that  of  plaintiff.  The  parlies  liad  ev- 
idently eni:a^ed  in  a  pueiile  war  of  words 
through  the  newspaper  columns;  and,  undt^r 
all  the  circumstances,  we  think  both  ai-ticlfs 
should  go  to  the  jury,  and  let  them  say  whetli- 
er  there  was  anything  in  the  one  mitigatory 
of  the  other.  Order  reversed,  so  far  as  it 
struck  out  the  matter  in  mitigation,  but  oth- 
erwise aiBrmed. 


Nelson  v.  Minneapolis  &  St.  L.  Rt.  Co. 

(Supreme  Court  of  MinncsoUu    June  27,  18S9.) 

Railsoid  Coupasies— Fescbs — Dahaobs. 

1.  A  railway  company  is  liable  for  damages  to  aa 
abutting  farm,  rendering  its  use  less  valu^le. 
csased  by  a  failure  to  fence  its  road.  Following 
Emmons  v.  Bailway  Co.,  85  Hinn.  DOa,  W  N.  W. 
Rep.  803. 

3.  Tbe  measure  of  damages  in  such  a  case  is  the 
depreciation  In  tbe  rental  valne  of  the  farm,  wbich 
means  the  value  of  it«  use  for  any  purpoee  for 
which  it  is  adapted  in  ttte  hands  of  >  prudent  and 
discreet  farmer  upon  a  jndioious  system  of  hus- 
bandry; and  evidence  of  any  fact  tending  to  show 
how  and  to  what  extent  the  absence  of  a  rulway 
fence  injuriously  affected  the  value  of  sooh  nse  is 
competent. 

(Syllabu*  by  the  Court.) 

Appeal  from  district  court,  Freeborn 
county:  Farheb,  Judge. 

Action  by  Ole  Nelson  against  the  Minne- 
apolis So  St.  Louis  Itallway  Company  for 
damages  for  failure  of  defendant  to  fence  its 
road  througli  plaintiff's  farm.  Judgment 
for  plaintiff,  and  defendant  appeals. 

B.  8.  Lewis  and  /.  D.  Springer,  for  ap- 
pellant. Lowly,  Morgan  <£■  Morgan  and 
Walter  J.  Trask,  for  respondent. 

MiTCiiKLL,  J.  This  action  is  similar  to 
that  of  Emmons  v.  Railway  Co.,  35  Minn. 
503,  29  N.  W.  Rep.  202,  in  which  we  held 
that,  under  Gen.  8t.  1878,  c.  34,  §  57.  a  nil- 
way  company  is  liable  for  damages  to  an 
abutting  farm,  rendering  its  use  less  valu- 
able, caused  by  a  failure  to  fence  its  road. 
Counsel  for  the  defendant  asks  us  bo  recon- 
sider the  question,  and  overrule  ttiat  case. 
After  a  careful  consideRitiun  of  his  argument 
our  views  remain  unchanged. 

We  do  not  propose  to  re-enter  upon  a  dis- 
cussion of  the  question  farther  than  to  say 
that  we  think  the  fidlacy  of  counsd's  ai^u- 
ment  consists  in  assuming  that,  because  the 
statute  requiring  railways  to  fence  their 
roads  is  a  police  regulation,  the  object  o^ 
which  is  to  prevent  animals  from  getting 
upon  the  track,  and  the  consequent  danger  to 
the  animals  themselves  and  to  railway  pas- 
sengere  and  employes,  therefore  it  is  in  ex- 
cess of  the  police  power  of  ttie  state  to  impost 
any  liabilities  for  uun-couipliw^e  with  the 
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law  other  than  for  resultant  Injuries  to  ani- 
niiils  and  railway  passengers  and  employf's. 
The  police  legislation  of  the  country  abounds 
in  the  imposition  of  penalties  and  liabilities, 
beyond  sucli  resultant  injuries,  us  a  means  of 
enlorcing  strict  compliance  with  the  statute; 
and  we  kuQvi  of  no  mean^  more  likely  to  in- 
sure prompt  obedience  to  the  requirements  of 
this  " fence  law"  than  the  provisions  of  sec- 
tion 57,  as  construed  in  the  Eiumons  Case. 

2.  The  assignments  of  error  in  the  admis- 
sion of  evidence  and  in  the  charge  of  the 
coart  all  go  to  the  question  of  the  proper 
measure  of  damages  in  such  a  case,  and  how 
these  damages  may  be  proven.     In  £inmons 
V.  Railway  Co.,  88  Minn.  215,  86  N.  W  Rep. 
340.  it  was  held  that  the  measure  of  damages 
is  the  injury  to  the  rental  value  of  the  farm. 
The  term  "rental  value"  is  but  another  form 
of  saying  the  "value  of  the  use,"  and  means 
simply  the  value  of  the  use  of  the  land  for 
any  purpose  for  which  it  is  adapted  in  the 
hands  of  a  prudent  and  discreet  occupant 
upon  a  judicious  system  of  husbandry.    A 
man  is  not  bound  to  rent  his  farm  for  a  cash 
rent,  or  to  show  that  he  could  have  done  so, 
in  oi'der  to  recover  for  injuries  to  its  use. 
What  the  law  aims  at  is  compensation;  and 
the  matter  of  ascertaining  the  rental  value, 
or  how  much  it  has  been  depreciated,  is  a 
practical  question,  to  be  treated  in  a  practical 
way,  and  to  the  consideration  of  which  it  is 
necessary  to  bring  a  little  of  tlie  farmer  as 
well  as  the  lawyer.    It  can  be  stated  gener> 
ally  that  evidence  of  any  fact  which  would 
have  tended  to  show  how  and  to  what  extent 
the  absence  of  a  railroad  fence  injuriously 
affected  the  valae  of  the  use  of  the  farm 
would  have  been  competent.     The  case  was 
rather  loosely  tried,  and  some  parts  of  the 
charge  of  the  conrt,  when  taken  by  them- 
selves, seem  unguardedly  expressed;  but  as 
to  whether,  in  the  admission  of  evidence  as 
to  the  depreciation  of  rental  value,  the  trial 
court  exceeded  the  limits  of  the  rule  above 
suggested,  and   as  to  whether,  taking  the 
charge  as  a  whole  and  as  applied  to  the  evi- 
dence, it  contained  any  prejudicial  error  in 
laying  down  the  measure  of  damages,  the 
judges  who  heard  the  argument  are  equally 
divided.    Therefore  the  judgment  appealed 
from  must  be  affirmed. 

CoixiMS,  J.,  absent,  took  no  part. 


£>iMON8  V.  Minneapolis  &  St.  L.  Rt.  Co. 

(Supreme  Court  of  Mlnnegota.     June  27,  1886.) 

Ra  ilkoas  CoHPAinxs  —  Fbkcbs  —  Opisios  Evi- 
dence. 

The  issue  being  how  mnoh  the  rental  value  of  an 
abutting  farm  is  diminished  b^  reason  of  a  railway 
not  beinK  fenced,  an  expert  witness  may  be  asked 
either  what  would  be  the  difference  between  the 
rental  value  with  the  road  fenced  and  with  the 
road  unfenced,  or,  first,  what  the  rental  value 
would  be  with  the  road  fenced,  and  then  what  It 
would  be  with  it  unfenced.  Either  mode  of  ex- 
amination is  permissible  in  the  discretion  of  the 
trial  court. 

{Syllabug  by  Ute  Court.) 


Appeal  from  district  eourt,  Freebftm 
county;  Fahmeb,  Judge. 

B.  8.  Lewln  and  J  1>.  Springer,  for  appel- 
lant. Lovieiy,  Morgan  ct  Morgan  and  Waiter 
J.  I'rank,  for  respondent. 

MiTGiiKLi.,  J.  This  case  has  already  beea 
twice  before  this  court,  (35  Minn.  503,  29  JT. 
W.  Rep.  202,  and  88  Minn.  215,  36  N.  W- 
Hep.  340,)  and  every  qufstion,  except  onei, 
involved  in  the  appeal  was  passed  upon  la 
the  similar  case  of  Nelson  v.  Railroad  Co., 
ante,  788.  (just  decided.) 

Ujwn  tlio  trial,  expert  witnesses  were 
asked  and  permitted  to  answer  the  question, 
what,  in  their  opinion,  was  the  difference  Iw- 
tween  the  rental  value  of  the  farm  with  the 
railroad  fenced  and  the  rental  value  with  tbs 
railroad  unfenced.  Defendant  assigns  this 
as  error,  claiming  that  the  proper  mode  at 
examination  is  to  ask  a  witness,  first,  what 
would  be  the  rental  value  with  the  road 
fenced,  and  then  what  it  is  with  it  unfenced, 
and  leave  it  to  the  jury  to  say  wtuit  the  dif- 
ference is.  Some  courts  disapprove  of  the 
first  method  of  examination,  holding  thattlie 
latter  is  the  only  proper  one.  Probably  the 
latter  is  preferable,  inasmuch  as,  if  the  wit- 
ness gives  the  rental  values  with  and  with- 
out the  fence,  the  jury  can  see  in  what  ratio 
or  percentage  the  rental  value  is,  in  his  opin- 
ion, diniinisbed  by  reason  of  the  want  of  the 
fence.  But  we  do  not  think  it  a  matter  of 
great  practicitl  importance.  If  the  opposite 
party  desires  to  ascertain  the  basis  of  the 
witness'  opinion  he  can  ask  these  questions 
on  cross-examination.  Both  modes  of  exam- 
ination have  been  pursued  indiscriminately 
in  analogous  cases  in  this  state  for  many 
years,  and  the  mode  followed  In  the  preseii 
case  has  been  repeatedly  recognized  with  im- 
plied approval  by  this  court.  See  Simmons 
V.  Railway  Co.,  18  Minn.  184,  (Gil.  168;) 
Lehmicke  v.  Railway  Co.,  19  Minn.  464, 
(Gil.  406;)  Leber  v.  Railway  Co.,  29  Minn. 
256,  13  -N.  W.  Rep.  81.  We  do  not  feel  dis- 
posed to  change  the  practice  at  this  late  day. 
The  trial  judge  may,  in  his  discretion,  permit 
either  form  of  examination.  Judgment  af- 
drmed. 


CUMUINOS  «.  PEreoH. 
(Supreme  Court  of  Minnesota.    June  26,  1889.) 
Mahtek  asd  Sebvakt. 
Held,  that  the  verdict  of  the  jnry  was  jnstifled 
by  the  testimony. 
ISylUibtis  by  the  Court.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; KfiXLT,  Judge. 

Action  by  Lorenzo  R.  Cummlngs,  plain- 
tiff, against  Charles  H.  Petsch,  to  recover  for 
services  performed.  Plaintiff  alleged,  and 
introduce<l  evidence  tending  to  prove,  that 
he  had  performed  these  services  under  a  ver- 
bal contract  with  defendant  at  the  agreed 
price  of  815  per  month.  Verdict  for  plain- 
tiff. From  an  order  denying  a  new  trial  do- 
I  fendant  appeals.  DigtizedbyCjOOglC 
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C.  D.  d  Tho».  D.  O^Brien,  for  appellant. 
B.  8t,  Julien  and  W,  8.  Cox,  for  respondent. 

Per  Cubiam.  1.  The  appellant's  claim  of 
a  fatal  VHiiance  between  the  pleadings  and 
the  proof  in  this  case  is  disposed  of  by  saying 
that  there  was  no  suggestion  of  this  point  in 
the  court  below,  and,  further,  that  the  settled 
case  shows  that  just  before  the  plaintiff  rested 
the  defendant  admitted  that  if  the  former 
proved  the  alleged  contract  he  would  be  en- 
titled to  recover. 

2.  The  dispute  between  these  parties  was 
as  to  the  malcing  of  a  certain  contract.  The 
plaintiff  testitied  in  the  mast  unequivocal 
manner  that  it  had  been  made,  and  was  flatly 
contradicted  by  the  defendant.  The  jury 
decided  as  between  these  witnesses,  and  the 
verdict  cannot  be  disturbed.  It  was  justified 
by  the  evidence.    Order  aflSrmed. 


STATB  t.  MOMSON. 

(Supreme  Court  cf  Minnesota.    June  27, 1889.) 
Indictmbnt— Form. 
Indictment  held  good. 
{SylUtbtu  by  the  CvurU) 

Appeal  from  district  court,  Isanti  county; 
Bea,  Judge. 

R.  B.  Forrest,  for  appellant.  Moaea  B. 
Clapp,  Atty.  Qen.,  and  U.  F,  Barker,  Co. 

Atty.,  for  the  State. 

Per  Gxtriah.  This  appeal  is  wholly  with- 
out merit.  The  only  point  made  is  that  the 
indictment  did  not  charge  the  defendant 
with  any  crime,  and  the  only  defect  suggest- 
ed is  that  the  name  of  the  defendant  is  not 
repeated  in  the  commencenient  of  the  indict- 
ment, after  the  title  of  the  action,  so  that  it 
reads  as  follows:  "The  State  of  Minnesota 
vs.  Peter  Monson,  accused  by  the  grand  jury 

•  •    •    by  this  indictment  of  the  crime  of 

•  •  •  committed  as  follows:"  (then  fol- 
lows the  body  of  the  indictment  in  proper 
form.)  The  defendant  could  not  possibly 
have  been  prejudiced  by  the  fact  that  his 
name  in  the  title  is  used  as  the  subject  of  the 
verb  "accused"  in  the  "commencement," 
which  is.  strictly  spealiing,  no  part  of  the 
indictment.  The  meaning  is  perfectly  plain. 
Judgment  affirmed. 


Blaib  v.  Habris  et  al.,  (two  cases.) 
(Supreme  Court  of  Michigan.  June  14, 1889.) 
Limitation  of  Actions— Payment — Aoesct. 
1.  M.  and  I.  were  brothers,  associated  togetber 
In  business,  and  acoustomed  to  act  tor  each  other, 
though  not  ostonsibly  partners.  H.  bad  executed 
a  mortgage,  the  interest  on  which  was  past  due. 
The  mortgagee  tallced  with  I.  in  relation  to  giving 
another  morteage  to  secure  such  Interest,  and  I. 
afterwards  discussed  the  same  subject  with  M., 
and  told  of  bis  interview  with  the  mort^gee.  A 
mortgage  on  other  property  of  H.  was  subsequent- 
ly given  for  the  amount  of  interest  due  on  ihe  first 
mortgage,  signed  by  both  H.  and  I.,  and  sent  by 
the  latter  to  the  mortgagee  with  a  letter,  direct- 
ing him  to  indorse  the  amount  of  the  new  mort- 
gage on  the  old  as  a  payment  of  interest.    This 


was  done.  Held,  that  L  was  IL's  agent,  and  his 
acta  and  admissions  in  the  letter  were  binding 
upon  IL 

3.  Proof  was  admissible  to  show  that  though  the 
second  mortgage  contained  no  referenoe  to  tlie 
first  it  was  in  fact  given  as  a  payment  of  the  in- 
terest due  thereon. 

8.  Three  years  later  1  sent  tKSO  in  cash  to  the 
mortgagee,  saying  merely  that  it  was  to  pay  "in- 
terest due  on  mortgage. "  Held,  that  the  mort- 
gagee bad  a  right  to  apply  it  on  the  mortgage  first 

4.  How.  St  Mich.  (  8739,  requires  that  an  ac- 
Imowledgment,  or  new  promise,  to  toll  the  statute 
of  limitations  must  be  in  writhig,  but  provides  that 
such  requirement  shall  not  obange  the  effect  of 
any  payment  of  principal  or  interest  Held,  that 
if  the  second  mortgage  was  intended  by  the  par- 
ties as  payment  of  the  interest  due  on  the  flrM,  it 
was  sufficient  to  toll  the  stetute  as  to  the  first 
mortgage  debt. 

5.  When  it  appears  that  defendanto'  solicitor 
liad  opportunity  to  and  did  fully  cross-ejumine 
oompiatnant's  witness,  who  died  before  the  hear- 
ing, the  court  does  not  commit  any  available  error 
in  refusing  to  suppress  the  deposition  on  mere 
technical  grounds. 

Appeals  from  circuit  court,  Ottawa  county; 

DiCKERMAN,  Judge. 

Frank  L.  Carpenter,  for  appellants. 
Blair,  Kingsley  &  Kleinhatu,  for  appellees. 

LoKO,  J.  The  bills  in  these  cases  are  filed 
to  foreclose  two  certain  indentures  of  mort- 
gages.  The  two  cases  were  Iieard  as  one  in 
this  court,  and  the  rights  of  all  the  parties 
are  so  connected  that  they  may  be  disposed 
of  together.  The  bills  alleged  substantially 
that  Myron  Harris,  now  deceased,  in  hia 
life-time,  and  on  the  27th  day  of  September. 
1858,  made  and  delivered  his  promissory  note 
to  Francis  Alvord,  dated  October  11.  1HS6, 
for  81,000,  payable  one  year  after  date,  with 
interest  at  10  per  cent.,  and  to  secure  the 
payment  thereof  made  and  delivered  t»  him 
an  indenture  of  mortgage  of  even  date  upon 
the  N.  £^  of  section  22.  township  7  X.. 
range  18  W.,  township  of  Talmadge,  Ottawa 
county,  containing  160  acres  of  land.  The 
execution  of  this  mortgage  was  duly  adEUowl- 
edged  on  that  date,  and  on  the  same  day  was 
recorded.  That  Francis  Alvord  was  a  resi- 
dent of  Onandaga  county.  N.  Y.,  and  de- 
parted this  life  there  on  February  10,  1885. 
and  his  son,  Charles  O.  Alvord,  liaving  been 
appointed  administrator  of  his  father's  estate 
in  that  county  on  Januarys,  1885,  presented 
a  petition  for  the  appointment  of  the  com- 
plainant as  administrator  of  said  estate  to 
the  probate  court  for  Ottawa  county,  this 
state,  and  the  appointment  of  complainant 
was  duly  made.  TImt  on  September  1,  IBS'). 
Myron  Harris,  who  was  a  resident  of  Ottawa 
county,  departed  this  life,  leaving  bis  last 
will  and  testament,  which  has  been  duly  pro- 
bated in  said  county  of  Ottawa.  That  by 
said  will  Myron  Harris  nominated  and  ap- 
pointed as  executors  thereof  and  as  trustees 
thereunder  his  wife,  Miriam  Harris.  Frank 
L.  Carpenter,  and  Israel  V.  Harris.  That 
Miriam  Harris  departed  this  life  SeptembH- 
13,  1880,  never  having  qualifled  or  acted  as 
trustee  under  said  will.  Tiiat  Frank  L. 
Carpenter  never  qualified  as  executor;  and 
that  Israel  V.  Harris  duly  qualilied  aa  execc- 
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tor  tliereof,  and  that  letters  testamentary 
were  dulj  issued  to  bim  by  the  probate  court 
of  Ottawa  county;  and  that  Frank  L.  Car- 
penter and  Israel  V  Harris  are  the  surviv- 
ing trustees  thereunder.  That  on  February 
28. 1870,  Myrun  Harris  paid  upon  said  mort- 
gage the  sum  of  $1,706.  That  no  other  pay- 
ments have  ever  been  made  thereon  for 
either  principal  or  interest,  and  that  there 
now  remains  due  upon  said  note  and  mort- 
gage the  sum  of  $1,082.82.  This  bill  fur- 
ther charges  that  the Stilwell  &Bieree  Manu- 
facturing Company,  Rollin  H.  Felton,  and 
Israel  Y  Harris,  in  his  own  right  and  as 
trustee  and  executor,  and  Frank  L.  Carpen- 
ter as  trustee,  have  or  claim  to  have  rights 
and  interest  in  said  premises  as  subsequent 
purchasers  or  incumbrancera  or  otherwise, 
and  that  the  defendants  Myra  Harris,  Lucy 
C.  Harris,  and  L.  Yictoria  Harris,  who  were 
subsequently  made  parties  defendant  to  the 
bill  upon  the  death  of  Israel  V.  Harris,  and 
who  departed  this  life  after  the  bill  was  flled, 
are  the  children  and  heirs  at  law  of  said  Is- 
rael y.  Harris,  who  had  acquired  interest  in 
the  property  subsequent  to  the  giving  of  the 
mortgages.  The  bill  in  the  second  case 
charges  that  on  February  23,  1870,  Myron 
Harris,  now  deceased,  and  Israel  V.  Harris, 
being  indebted  to  said  Francis  Alvord,  made, 
executed,  and  delivered  to  him  u  certain  other 
indenture  of  mortga^je  for  the  consideration 
of  $1,456,  and  by  said  mortgage  granted  and 
conveyed  to  said  Alvord  the  N.  E.  J  of  sec- 
tion 27,  township 7  N., range  13  W.,  township 
of  Talmadge,  OttAwa  county,  Mich.  That 
said  mortgage  was  duly  acknowledged  and 
recnrded  in  the  office  of  the  register  of  deeds 
of  Ottawa  county,  and  that  there  remains  due 
and  unpaid  thereon  the  sum  of  $2,983.10. 
This  bill  also  sets  ont  the  death  of  Francis 
Alvord,  the  appointment  of  complainant  as 
administrator,  etc.,  the  death  of  Myron  and 
Miriam  Harris,  the  making  of  the  will  by 
Myron  Harris  appointing  the  above-named 
pai'ties  as  executors  and  trustees  thereunder, 
and  that  Israel  Y.  Harris  quallQed  as  such 
executor.  That  Myra  Harris,  Lucy  C.  Har- 
ris, L.  Yictoria  Harris,  as  well  as  the  StiU 
well&Bierce  Manufacturing  Company,  and 
Israel  Y.  Harris,  and  Frank  L.  Carpenter 
have  or  claim  to  have  rights  and  interest  in 
these  premises  as  subsequent  purchasers  or 
incumbrancers  or  otherwise.  These  two  bills 
were  filed  on  the  same  day,  and  such  pro- 
ceedings were  had  that  jurisdiction  was  had 
by  the  court  of  tlie  person  of  all  the  defend- 
ants. The  defendants  Myra  Harris,  Lucy  C. 
Harris,  and  L.  Yictoria  Harris  are  infants, 
and  appeared  by  guardian  ad  litem  duly  ap- 
pointed. Frank  L.  Carpenter  also  appeared 
and  answered  the  bill  in  each  cause.  Ko 
contention  is  made  by  these  answers  of 
Frank  L.  Carpenter  of  the  making  and  de- 
livering of  these  mortgages,  though  their 
execution  is  not  admitted. 

Tlie  claim  in  the  answer  is,  as  to  the  first- 
mentioned  mortgage,  that  no  payment  was 
ever  made  thereon  of  any  amount,  and  that. 


if  sard  note  and  mortgage  were  ever  valid 
and  subsisting  contracts,  the  same  have  not 
been  such  within  15  years  immediately  prior 
to  the  death  of  Myron  Harris,  and  within 
that  time  have  never  been  considered  by  tlie 
sidd  Myron  Harris,  and  Francis  Alvord  as 
valid  and  8ul>sisting  contracts,  but,  on  the 
contrary,  the  said  note  and  mortgage  are 
stale,  dead  claims,  having  no  basis  in  equity, 
and  all  right  of  action  thereon  is  and  has 
long  since  been  barred  by  the  statute  of  lim- 
itations, and  that  the  infant  children  of  Is- 
rael Y.  Harris,  viz.,  Myra  Harris,  Lucy  C. 
Harris,  and  L.  Yictoria  Harris,  have' the 
beneficial  interest  in  said  lands.  By  the  an- 
swer of  Frank  L.  Carpenter  to  the  second 
bill  it  is  denied  that  there  is  now  due  upon 
the  second  mortgage  the  sum  of  $2,983.10  or 
that  any  sum  whatever  is  due  thereon  from 
the  estate  of  Myron  Harris,  or  that  said 
mortgage  is  a  valid  lien  upon  the  premises 
described  therein,  and  that,  if  said  mortgage 
ever  had  any  validity  as  to  said  Myron  Har- 
ris or  his  estate,  all  right  of  action  upon 
the  same  is  barred  by  the  statute  of  limita- 
tions. Tiie  answer  also  sets  out  the  Interest 
of  these  minor  children  of  Israel  Y.  Harris 
in  these  premises.  Testimony  was  taken 
before  a  circuit  court  commissioner  in  these 
causes,  and  on  the  hearing  the  court  found 
due  and  unpaid  upon  the  first-mentioned 
mortgage  the  sum  of  $1,200,  and  that  the 
same  is  a  valid  and  subsisting  lien  upon  the 
premises  therein  described.  The  court  also 
found  due  and  unpaid  upon  the  second  mort- 
gage  the  sum  of  1^,200,  and  that  It  is  a  valid 
and  subsisting  lien  upon  the  premises  there- 
in described,  and  decree  was  duly  made  in 
each  cause  ordering  a  sale  of  the  premises  for 
the  payment  of  such  sums  and  costs.  From 
this  decree  the  defendant  Frank  L  Carpen- 
ter appeals. 

It  appears  that  the  defendant  Israel  Y. 
Harris  was  called  as  a  witness  for  the  com- 
plainant on  November  17,  1885,  and  testified 
to  the  genuineness  of  the  note  and  mortgages 
first  given  by  Myron  Harris.  The  witness 
was  then  shown  the  second  mortgage,  dated 
February  23, 1870,  given  for  $1,456,  and  tes- 
tified that  the  signatures  thereto  were  the 
genuine  signatures  of  Myron  Harris  and 
himself,  and  that  said  mortgage  was  given 
for  the  interest  on  the  first  mortgage,  and 
that  there  was  never  any  interest  paid  on  the 
first  mortgage  until  the  second  mortgage  was 
given,  and  that  no  interest  has  ever  been 
paid  upon  eitiier  of  the  mortgages  since  the 
second  mortgage  was  given,  and  that  at  the 
time  the  second  mortgage  was  given  there  was 
no  cash  paid,  and  no  other  payments  have  been 
made  upon  these  mortgages.  On  bis  cross- 
examination  the  witness  testified  substan- 
tially that  he  and  his  brother,  Myron  Harris, 
were  engaged  togetiier  in  the  lumber  busi- 
ness in  Talmadge  for  30  years,  and  that  he 
had  an  intimate  knowledge  of  Myron's  finan- 
cial circumstances.  That  he  had  no  knowl- 
edge of  Myron's  receiving  any  money  on  tlie 
first  mortgage ;  and  at  that  lime  Myron  was 
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more  or  less  pressed  with  del>ts.  Tliab  tliis 
mortgage  and  note  were  in  his  (witness') 
Imndwriting,  were  made  at  Talmadge.  and 
mailed  to  Alvord  at  his  home  in  New  Yoi  k. 
That  Alvord  and  Myron  married  sisters.  On 
the  date  the  second  mortgage  was  given — 
February  23,  1870 — an  Indorsement  appears 
upon  the  first  mortgage  of  $1,706,  made,  aa 
this  witni'ss  says,  in  the  handwriting  of 
Franris  Alvord,  and  that  Myron  rvceived  no 
money  from  Alvor'l  at  that  time,  and  was 
hard  np.  and  pressed  with  debts.  Tliat  tlie 
second  mortgage  was  drawn  in  Myron's  hand- 
writing, at  Talmadge,  and  wliile  Alvord  was 
on  a  visit  there;  and  that  it  is  his  recollec- 
tion that  when  this  second  mortgasre  was 
given  it  paid  up  all  the  back  interest  on  the 
first  mortgage.  The  complainant  tlien  gave 
in  eviilence  the  mortgages  and  note  with  the 
above-mentioned  indorsement  upon  the  first 
mortgage.  It  appears  that  the  case  liere 
rested  until  Jaly  29,  1886,  when  Israel  V. 
Harris  was  again  examined  before  the  same 
commissioner,  a  stenographer  bein;;  called  in 
to  take  the  testimony.  A  stipulation  appears 
in  the  record  by  which  the  solicitors  for  tlie  re- 
spective parties  appear  to  have  agreed  to  the 
taking  of  such  testimony.  Mr.  Harris  was  ex- 
amined in  chief  by  complainant's  solicitor, 
and  cross-examined  by  the  defendant  Frank 
L.  Carpenter,  who  appeared  as  the  solicitor  in 
the  two  causes  for  the  defendants.  On  this 
examination  Israel  Y.  Harris  appeared  very 
reluctant  to  answer  the  questious,  and  was 
pressed  many  times  with  leading  questions. 
Some  complaint  is  made  by  defendants'  so- 
licitor of  this  mode  of  examination,  but  from 
an  inspection  of  the  record  we  think  under 
the  circumstances  this  course  was  justified. 
On  this  examination  it  appeared  from  the 
testimony  of  Mr.  Harris  that  he  and  bis 
brother,  Myron,  were  interested  together,  not 
only  in  the  lumber  business  carried  on  at 
Talmadge,  butalso  atGrand  Haven,  at  which 
place  Israel  Y.  had  the  cliarge  and  manage- 
ment, it  is  admitted  by  Israel  tliat  Myron 
had  money  invested  there  in  tlie  business, 
and  the  inference  is  very  strong  from  this  ex- 
amination that  during  these  years  he  and 
Myron  were  partners  in  their  lumbering  bus* 
iness.  The  witness  was  asked  to  stiite  wheth- 
er be  had  any  understanding  with  Mr.  Al- 
vord with  reference  to  taking  care  of  the  first 
mortgage  or  the  interest  upon  it,  and  stated 
that  he  could  not  remember  any  special  un- 
derstanding with  Alvord,  but  Alvord  knew 
he  acted  forHyron  and  himself,  and  intended 
to  pay  as  fast  as  be  could,  and  felt  what  he 
did  for  Myron  was  all  right.  The  witness 
was  here  shown  three  letters  written  by  him- 
self to  Francis  Alvord,  which  will  be  referred 
to  again  hereafter.  The  second  letter  in- 
close<l  the  second  mortgage  referred  to  herein 
to  Mr.  Alvord,  and  the  third  letter  states  that 
he  incloses  a  draft  for  $250,  to  apply  on  in- 
terest on  the  mortgage.  The  witness,  on  his 
cross-examination,  testiHed  that  .all  the  recol- 
lection he  bad  of  this  payment  was  from  the 
letter,  and  that  when  he  gave  his  evidence 


before  in  tlie  cause  he  had  no  recollection  of 
this  payment,  and  that  he  could  not  now 
state  which  mortgage  the  $260  was  to  be  ap- 
plied upon,  only  his  opinion  was  that  it  Wiis 
to  be  applied  upon  tl>e  mortgage  signed  l>y 
him, — the  second  mortgage, — but  tbat  he 
could  not  say  that  he  gave  any  directions  fur- 
ther than  as  stated  in  the  k'tter  accompany- 
ing the  draft  how  or  upon  wblcli  mortgage 
the  moaey  was  to  lieapplied.  The  following 
are  the  letters  referred  to: 

"Grand  Haven,  Feby.  14,  1870.  F.  Al- 
vord, Esq.,  Liverpool,  N.  Y. — Dear  Sir: 
Yours  received  some  time  since,  and  should 
have  heen  mnch  sooner  answered.  If  apolo- 
gies were  of  any  avail  I  should  feel  that  I 
ought  to  make  many  to  you,  but  I  am  well 
aware  that  what  you  want,  and  wlutt  you 
ought  to  liave  is  pay,  and  that  is  what  I  ex- 
pected to  bring  about,  and  this  is  my  only 
excuse  for  not  having  sent  you  the  promised 
security  long  since;  I  am  running  a  lumber 
job  at  Stem's  Bay,  and  have  hardly  l>eea 
home  since  I  received  your  letter.  1  will  at- 
tend to  the  matter  the  first  time  I  go  home. 
Money  matters  are  very  light  here,  and  but 
poor  show  for  selling  real  estate  at  presfnt. 
but  our  R.  B.  is  prospering  all  right,  and  I 
think  in  tiie  spring  we  shall  see  very  differ- 
ent show  in  Grand  Haven.  I  am  getting  in 
a  nice  lot  of  logs,  which  I  shall  get  into  mar- 
ket early  in  the  season,  and  am  in  hopes  to 
i-ealizu  something  handsome  for  the  IumL>er; 
and  as  soon  as  I  can  get  hold  of  some  money 
tbat  I  dare  spare  I  will  promise  to  pay  at 
least  a  part  of  it,  etc.  Yours,  traly,  I.  V. 
Harris." 

"Grand  Haven,  March  1,  1870.  F.  AJ- 
vord,  Esq. — Dear  Sir:  I  inclose  mortgaffe 
on  N.  E.  i  sec.  27,  T.  7  N..  B.  13,  whicit  is 
a  part  of  Myron's  sheep  farm,  and  is  ample 
security  for  the  amount  named  in  the  murt- 
gage.  Myron  figured  up  the  old  mortgn|$e. 
and  made  the  amount  due  to  this  date  at  It) 
p>er  cent,  compound  interest$l,456.  I  hardly 
know  what  will  be  the  correct  way  to  fix  this 
so  that  there  would  Im  no  question  as  to  how 
this  matter  stands  to  any  one,  but  would  sug- 
gest that  you  indorse  on  the  old  mortgage  or 
note  interest  paid  to  this  date  by  giving  a 
new  mortgage  to  cover  interest,  and  to  send 
us  an  acknowledgment  to  that  effect.  Money 
matters  are  decidedly  tight  here,  and  business 
dull,  but  I  think  the  prospect  for  Grand  Ha- 
ven and  vicinity  is  very  flattering.  I  liave 
got  along  so  far  that  I  tliink  I  can  see  throngh 
until  the  opening  of  navigation,  when  tlioae 
interested  in  lumber  generally  believe  they 
will  be  all  right.  I  have  Iiad  several  nibbles 
by  way  of  purchasing  some  real  estate  we 
liave,  but  have  not  succeeded  in  selling  but 
small  amounts,  but  am  sanguine  that  Grand 
I  Haven  property  is  going  to  sell  soon.  Have 
,  got  a  nice  lot  of  logs  at  a  low  figure,  and  am 
;  in  hopes  to  realize  something  from  them,  al- 
though I  expect  luinber  to  be  low.  All  well. 
I  wish  to  be  remembered  to  Mrs.  Alvord  and 
'other  friends  at  L.  Hoping  to  hear  frum 
'  you  soon,  I  am,  yours,  trulv,  I.  Y.  HAjRBIs." 
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"Grand  HaTen,  Feb.  18,  1878.  F.  Al- 
vord,  Esq. — D«ar  Sir:  I  inclose  draft  for 
•250,  to  apply  on  interest  due  on  mortgage. 
It  is  the  best  I  can  do  at  this  time.  I  liave 
deferred  answering  yours  received  some  time 
since,  hoping  to  get  hold  of  some  money  to 
pay,  instead  of  making  anoQier  mortgage. 
I  have  several  ways  by  wliicti  I  expect  to  get 
some  money  for  yoo,  but  may  be  disappointed, 
as  money  matters  are  very  close  here.  At 
the  worst  I  can  promise  you  some  soon  after 
the  opening  uf  iiaTifration,  as  I  have  quite  a 
lot  of  stuff  on  liand  that  will  bring  money  at 
some  price.  I  have  some  twenty  men  and 
ten  trains  at  work,  and  am  at  my  wits'  end 
as  to  how  1  am  going  to  get  through  ttie 
opening  of  navigation,  unless  I  can  sell  some 
property.  We  are  under  many  obligations 
for  yonr  indulgence,  and  hope  to  be  able  to 
m:ike  restitution,  and  that  soon.  Please  re- 
member me  to  Mrs.  Al  vord  and  other  frinnds 
at  L.    Truly  youra,  I.  V.  Harris." 

It  appears  that  tliis  S250  was  incloded  with 
the  amount  of  the  second  mortgage  of  1^1,456, 
and  indoi-sfd  aa  a  payment  upon  the  old 
mortgage  as  $1,706,  and  of  the  date  of  Feb- 
ruary 2a,  1870. 

The  pri  ncipal  question  in  the  case  is  whether 
this  second  mortgage  was  given  and  received 
in  payment  and  satisfnction  of  the  interest 
which  had  accrued  on  the  first  mortgage,  so 
as  to  save  that  mortgage  from  the  operation 
of  the  statute  of  limitations.  It  is  claimed 
by  the  solicitor  for  tlie  complainant  that  I. 
Y.  Harris  was  the  agent  of  Myron  Harris, 
so  that  the  latter  will  be  bound  by  the  acts 
and  admissions  of  his  brother,  Israel  Y.  Har- 
ris, eiqiecially  ttie  admissions  contained  in 
the  foregoing  letters.  Upon  the  death  of 
Israel  Y.  Harris  the  foreclosure  case  of  the 
second  mortgage  whs  revived  as  against  his 
heirs  for  the  rrasoo  that  lie  bail  title  of  record 
to  the  mortgaged  premises  deiived  from  My- 
ron Harris  subsequently  to  the  mortgage  in 
foreclosure.  It  is  contended  by  the  defend- 
ant tliat  the  Arst  mortgage  was  given  witli- 
oiit  consideration,  and  as  a  cover  by  Myron 
Harris  to  keep  oft  Iiia  creditors. 

Defendant  also  raises  another  question  in 
his  brief,  relative  to  the  depositions  of  Israel 
Y.  Harris,  which  are  contained  In  the  record. 
A  motion  was  made  to  the  court  beluw  by  de- 
fendant to  suppress  these  depositions.  Sev- 
eral grounds  were  set  out  in  the  affidavit  in 
support  of  this  motion,  the  principal  one  be- 
ing that  the  defendant  did  not  have  notice  of 
tlie  calling  in  of  Mr.  Harris  to  iuve  the  same 
read  over  to  him  l>efore  si^rniug,  the  deposi- 
tion iiaving  been  taken  before  a  stenographer, 
in  shorl-l)and,  and  then  copied  from  these 
minutes  so  taken,  and  the  copy  mode  signed 
by  the  witness;  also  ttiat  he  did  not  have  no- 
tice of  the  filing  of  eitlier  of  the  depositions. 
A  stipulation  was  also  annexed  to  the  last 
deposition,  which  counsel  denied  having 
agreed  to,  it  being  taken  down  by  the  sten- 
ographer by  dictation  at  the  time  of  titking 
tlie  deposition,  and  returned  by  the  commis- 
sioner as  a  part  of  the  proceedings  before 


him,  as  admissions  of  counsel.  Many  of  these 
statements  contained  in  the  tiffidavit  of  de* 
fendant  are  met  and  contradicted  by  otiier 
affidavits,  and  the  whole  matter  presented  t<r 
the  court  below  and  passed  upon,  and  thn 
motion  denied,  it  apj>eArs  that  upon  eacU 
of  the  occasions  of  examimitiou  of  Mr.  Har- 
ris Mr.  Carpenter  appteared  as  solicitor,  and 
had  full  opportunity  to  cross-examine  the  wit- 
ness. This  cross-exiiinlnnlion  is  contninni  in 
the  record.  We  are  not  satisfied  that  any  in- 
justice has  been  done  by  the  refusal  of  the 
court  to  su|)pres8  them.  Mr.  Harris  died 
after  these  depositions  were  taken,  and  be- 
fore tlie  cause  was  brought  on  for  hearing  in- 
the  court  below,  and,  considering  all  that  i» 
shown  by  the  record  here,  which  we  have- 
carefully  examined,  we  think  the  court  very 
properly  overraled  the  motion,  and  admitted 
ttie  depositions  in  the  case. 

What  were  the  business  relations  between 
Myron  Harris  and  his  brotlier,  Israel  ?  Israzl 
Harris,  in  his  testimony,  says:  "I  cannot 
say  what  our  relation  was  except  that  I  some- 
times acted  for  him,  and  sometimes  for  my- 
self. It  is  a  legal  question  which  I  cannot 
answer  whether  we  were  partners. "  It  ap- 
pears that  while  tl>ese  two  brothers  were  not 
ostensibly  partners,  yet  Israel  Y.  Harris 
sometimes  acted  for  Myron,  and  did  i^is  with- 
out special  authority  upon  every  occasion, 
and  in  each  special  action,  but  no  objection 
was  ever  made  by  Myron,  so  far  as  the  recoi<d 
discloses,  when  knowledge  of  such  action  was- 
brought  home  to  him.  They  worked  and 
acted  tog«ther,  as  this  witness  describes  it. 
n  the  fall  before  the  last  mortgiige  was  given 
Aivord  visited  Myron  at  Talmadge.  Israel 
saw  him,  and  talked  over  with  him  the  old 
mortgage  and  its  unpaid  interest,  and  tha 
giving  of  another  mortage  on  other  property 
for  that  interest;  and  Israel  afterwards  saw 
Myron  and  talked  over  these  matters  and  hia 
interview  with  Aivord.  He  says  the  talk 
with  Aivord  the  fall  previous  was  about  giv- 
ing a  new  mortg^e  for  the  interest  on  ttie 
firstone,  and  says:  "I  must  have  talked  with 
Myron  about  tlie  second  mortgage  before  it 
was  given,  and  I  think  I  had  a  talk  with 
hiiu  about  my  talk  and  understanding  with 
Aivord.  I  have  a  distinct  recoUectiun  thatl 
talked  with  Myron  a)iout  giving  the  second 
mortgage.  I  cannot  tell  exactly  when  or 
where  it  was."  The  latter  mortgage  wa» 
signed  by  both  brotliers,  and  sent  to  Aivord 
with  the  letter  of  Israel  Y.  under  date  of 
March  1,  1870.  The  body  of  this  mortgage- 
is  in  Myron's  handwriting,  and  they  were 
together  when  it  was  signed.  It  was  then 
intrusted  to  Israel  Y.  Harris  to  forward,  and 
he,  pursuant  to  the  talk  had  before  tliai,  and 
under  the  terms  of  the  letter  inclosing  it, 
sent  it  to  Aivord,  by  whom  it  was  received 
and  accepted  as  payment,  and  so  indoi-sed  on 
the  mortgage  in  Francis  Alvord's  own  hand- 
writing. Under  these  circumstiinces  we  think 
this  was  sufficient  evidence  of  the  agency  of 
Israel  Y.  Harris  to  bind  Myron,  and  that  he 
is  bound  by  the  acts  and  the  admissiona^of. 
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bis  brother,  Israel  Y.  Harris,  contained  in 
the  letters.  And  it  is  qoite  clear  that  it  was 
the  intention  of  the  parties  that  this  mort- 
gage was  to  operate  as  a  payment  upon  tlie 
first  mortgage,  and  to  settle  the  interest 
thereon  to  that  date. 

Our  attention  is  called  by  the  defendant 
to  the  fact  that  in  any  manner  of  computa- 
tion the  amount  of  the  interest  on  the  old 
mortgage  to  that  date  is  not  the  amount 
stated  in  the  second  mortgage.  But  Israel 
explains  this  In  his  letter  inclosing  the  mort- 
gage, when  he  says:  "Myron  figured  up  the 
old  mortgage,  and  made  the  amount  due  to 
this  date  at  ten  per  cent,  compound  interest, 
91,456."  The  manner  of  his  computing  the 
interest  is  not  stated.  It  appears,  however, 
that  tlie  interest  at  10  per  cent,  compound 
would  have  been  a  mucli  larger  sum.  Al- 
vord,  however,  received  it,  and  made  the  in- 
dorsement as  requested  in  the  letter,  and 
Israel  says:  "It  is  my  opinion  that  Mr.  Al- 
vord  received  the  second  mortgage  under- 
standing tliat  it  was  to  clear  up  tlie  back  in- 
terest on  the  first  mortgage,  and  pay  that." 
The  decree  made  below  gives  credit  upon  the 
first,  not  only  for  the  face  of  the  new  mort- 
gage, but  also  for  the  8250  paid  in  1873. 
This  8250  in  the  decree  marie  is  also  cred- 
ited upon  the  second  mortgage,  so  that  the 
question  as  to  which  mortgage  it  should  have 
been  credited  upon  does  nut  arise,  except  in 
so  far  as  it  might  operate  to  take  it  out  of 
the  statute  of  limitations.  There  was  no  di- 
rection as  to  where  this  8250  was  to  be  ap- 
plied, whether  upon  the  first  or  second  mort- 
gage. It  WHS  intended  to  be  applied  upun  one 
or  the  other  of  them.  In  the  absence  of  any 
such  directions  the  mortgagee  Iiad  the  right  to 
apply  it  to  whichever  he  chose.  A  debtor 
owing  two  or  more  debts  to  a  creditor,  to 
whom  he  makes  a  payment,  has  8  right  to  di- 
rect to  which  debt  it  shall  be  applied,  but,  in 
the  absence  of  any  such  direction,  the  cred- 
itor may  apply  the  payment  to  whichever 
debt  he  pleases.  Pennsylvania  Co.'s  Appeal, 
7  Atl.  Bep.  70;  Magarity  v.Shipman,  1  S.'E. 
Bep.  112,  (note  and  cases  there  cited;)  IShel- 
den  V.  Bennett,  44  Mich.  6S4,  7  N.  W.  Bep. 
223.  The  first  mortgage  was  due  September 
27,  185ti,  and,  unless  there  was  a  (layment 
made  upon  it,  all  action  was  barred  upon  it 
before  this  suit  was  commenced.  How.  St. 
§  8709,  provides  that  "no  suit  or  proceeding 
siuUl  be  maintained  to  forecli<se  a  mortgage 
on  real  estate,  either  at  law  or  in  equity,  un- 
less commenced  within  fifteen  years  from 
and  after  such  mortgage  shall  become  due 
and  payable,  or  within  fifteen  years  after  the 
lust  payment  was  made  on  said  mortgage. " 
The  allegation  in  the  bill  is  that  Myron 
Harris  paid  upon  said  mortgage  81,706,  on 
February  23, 1870.  It  is  shown  that  he  gave 
a  mortgage  to  Mr.  Alvord  on  that  date  of 
81,456,  upon  another  piece  of  land,  and  that 
on  February  28,  1873,  his  brother,  Israel, 
sent  a  draft  to  Alvord  for  8250,  to  apply 
upon  one  or  the  other  of  these  mortgages. 
The  second  mortgage  does  not,  in  terms,  re- 


fer to  the  first,  but  proofs  are  given  showing 
that  it  was  intended  as  a  payment  on  the 
first.  Defendant  claims  tliat  this  proof  is 
inadmissible.  We  think  this  proof  admis 
sible,  and  if  this  second  mortgaze  was  in- 
tended as  pnyment  its  legal  effect  w:ts  to 
bring  the  first  mortgage  out  of  tlifl  openx- 
tion  of  the  statute  of  limitations.  The  stat- 
ute is  not  s  bar  if  suit  is  commenced  within 
15  years  after  the  last  payment  was  made 
on  the  mortgage.  Payment,  in  its  more  re- 
stricted sense,  is  the  discharge  in  money  of 
a  sum  due, — the  performance  of  a  pecuniary 
obligation.  To  constitute  payment,  money 
or  some  other  valuable  thing  must  t>e  di-liv- 
ered  for  the  purpose  of  extinguishing  the 
debt,  and  must  be  received  for  that  purpose. 
2  Oreenl.  £v .  §  516,  and  note.  Payment  may 
be  in  any  mode  which  the  parties  agree  stiall 
be  treated  as  the  equivalent  of  a  money  pay- 
ment. It  may  be  by  means  of  anything  of 
value  which  by  mutual  consent  is  given  and 
accepted  on  account  of  or  in  satisfaction  of 
the  debt.  As  stated  by  Mr.  Justice  Elliott 
in  Weir  v.  Hudnut.  (Ind.)  18  N.  £.  Bep.  24: 
"  What  the  parties  agree  shall  constitute  pay- 
ment the  law  will  adjudge  to  be  payment. 
It  Is  competent  for  parties  to  designate  by 
their  contract  bow,  and  in  what,  payment 
may  be  made.  It  is  by  no  means  true  that 
payment  can  only  be  made  in  money.  On 
the  contrary,  it  may  be  made  in  property  or 
in  services;  in  short,  wliatever  tlie  parties 
agree  shall  constitute  payment  will  be  re- 
garded by  the  courts  as  payment,  provided 
tlie  thing  agreed  upon  is  of  some  value." 
No  peculiar  signification  is  given  to  thet^^rm 
"payment."  Section  8729,  How.  St.,  re- 
quires the  acknowledgment  or  new  promise 
to  be  in  writing,  but  expressly  provides  that 
tlie  act  shall  nut  in  any  way  alter  the  effect 
of  any  payment  of  principal  or  interest  made 
by  any  person.  It  is  held  that  no  unusual 
meaning  is  to  be  attached  to  the  word  "pay- 
ment, "  used  in  that  section  of  the  statute. 
In  Maber  v.  Maber,  L.  B.  2  Exch.  154.  it 
was  held  that  whatever  would  satisfy  a  plea 
of  payment  in  an  action  brought  directly  for 
the  recovery  of  the  debt  would  be  a  payment 
sufficient  to  bar  the  statute  of  11  mit.-itions. 
This  same  doctrine  is  also  laid  down  in 
Wood,  Lim.  §  112,  p.  243;  Blaucliard  v.  Blan- 
chard,  122  Mass.  558;  Goenen  v.  SchroeJer, 
18  Minn.  66,  (Gil.  51.)  Here  the  agreement 
and  arrangement  was  that  the  new  mortg.igQ 
should  be  treated  as  a  payment  of  the  in- 
terest to  that  date  on  the  old  mortgage.  It 
was  indorsed  by  the  mortgagee  as  a  pay- 
ment, in  accordance  with  tlie  request  of 
Israel  V.  Harris,  acting  in  bclialt'  of  his 
brother,  and  he  (Israel)  being  one  of  the 
makers  of  this  new  mortgage.  This  comes 
plainly  within  the  provisions  of  the  statute, 
and  must  be  treated  as  a  payment,  so  that 
action  upon  the  mortgage  would  not  b«i 
barred  by  this  statute.  But,  even  if  thi} 
were  not  so,  the  payment  of  the  8-50  in 
1873,  and  the  indorsement  of  that  as  payment 
upon  the  old  mortgage,  under  the  circuna- 
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stances,  would  operate  to  save  the  mortgnge 
from  the  statute  of  limitations. 

Someclnira  is  made  here  that  the  evidence 
tends  to  show  that  this  first  mortgage  was 
given  as  a  cover.  We  are  not  satisfied  that 
the  evidence  tends  to  show  this.  The  fact 
,  that  Israel  Y.  Harris  had  no  actnal  Icnowl- 
'  edge  that  Myron  received  the  money  npon  it 
does  not  establish  the  fact  that  it  was  given 
without  consideration.  The  mortgage  itself 
imports  a  consideration  paid.  A  note  was 
given  with  it,  and  in  the  talk  between  Ihese 
brothers  and  between  Israel  V.  Harris  and 
Alvord  it  was  treated  as  a  valid  and  subsist- 
ing mortgage.  The  aits  of  Israel  V.  Harris 
and  his  letters  to  Alvord  all  tend  to  show  that 
all  the  parties  looked  upon  the  first  mortgage 
as  a  valid  one.  The  evidence  tends  to  show  a 
valid  mortgage,  rather  than  one  given  as  a 
cover.  We  are  satisfied  from  all  the  circum- 
stances surrounding  the  case  that  the  court 
below  reached  a  correct  conclusion,  and  the 
decree  in  each  case  made  mflst  stand.  These 
decrees  will  therefore  be  affirmed  with  costs. 
The  other  Justices  concurred. 


Eellet  et  al.  v.  Ehert  et  al. 

(Suprsme  Court  nf  MioMgan.    June  11, 1889.) 
Irstbuotioks. 

1.  On  the  lune  of  breach  of  contraot,  the  court 
Instmoted  that  the  testimoay  was  vei7  conflict- 
ing, and  continued  as  follows:  "  W.,  who  appears 
tooeaveryioteUlKentman,  *  •  •  gives  bis  ver- 
sion of  It.  D.,  who  seems  to  be  also  an  equally  in- 
telligent man,  *  *  *  his  testimony  modifies 
that  of  W.  very  materiall  v  In  that  respeot. "  Held 
'error,  as  aa  intimation  tnat  in  the  opinion  of  the 
«ourt  D.'s  tesUmony  modified  or  overbalanced 
that  of  W. 

&  It  Is  not  error  to  instract  the  Jury  that  the 
case  has  already  been  tried  onoe,  and  the  amount 
involved  Is  not  very  large;  that  the  parties  can- 
not afford  to  litigate  forever,  and  the  county  can- 
not altord  to  have  them  do  it;  that  it  takes  some 
time  to  try  a  case ;  and  that  tlie  court  hopes  that 
the  jaiy  will  arrive  at  a  conclusion,  and  settle  the 
facts. 

-Error  to  circuit  court.  Bay  county;  Cobb, 
Judge. 

T.  A.  E.  <tJ.  C.  Weadock,  for  appellants. 
A.  MoDoruil,  tor  appellees. 

Long,  J.  This  is  an  action  of  assumpsit 
brought  to  recover  the  balance  claimed  by 
plaintiff^  to  be  due  them  under  a  written 
contract  for  building  a  schooner  for  defend- 
ants at  Bay  City,  and  for  extra  work  and 
material  thereon.  On  the  trial  in  the  court 
below  the  plaintiffs  had  verdict  and  judg- 
ment for  the  sum  of  $224.78.  Defendants 
bring  error. 

Under  the  contract  the  vessel  was  to  be 
delivered  in  the  water  on  or  before  April  15, 
1887.  The  full  price  for  the  building  uf  the 
vessel  was  to  be  81,800.  It  is  conceded  that 
prior  to  the  commencement  of  the  suit  the 
defendants  had  paid  to  plaintiffs  the  full 
contract  price,  less  $174.78;  and  the  action 
WHS  brought  to  recover  this  sum  under  the 
contrHCt,  and  also  to  recover  $100  for  extra 
work  and  material  in  making  a  biige-stiake 


half  an  inch  thicker  than  the  contract  re- 
quired. The  declaration  was  on  the  common 
counts  in  asmmpsit,  witli  a  bill  of  particu- 
lars, ckiiming  the  $174.78  under  the  contract, 
and  the  $100  for  extra  work  and  material 
for  the  bilge-strake  not  provided  for  in  the 
contract.  The  defendants,  with  their  plea 
of  the  general  issue,  ga\e  notice  uf  several 
matters  of  defense,  as  defective  construction 
of  the  schooner,  and  also  that  the  same  was 
not  completed  on  April  15,  1887,  nor  did 
plaintiifs  ever  complete  it,  but  threatened  to 
keep  the  same  on  the  stocks  until  July  there- 
after, doing  a  trifling  amount  of  work  each 
day:  and  defendants  were  compelled  to  lay 
out  large  sums  of  money  in  order  to  make 
the  same  seaworthy  and  fit  for  use.  These 
damages  defendants  claimed  in  said  notice 
to  recoup  on  the  trial.  The  defense  was  that 
the  vessel  was  unseawortby  when  delivered 
to  defendants,  and  that  they  were  compelled 
to  pay  out  this  $174.78  kept  back  from  plain- 
tiffs upon  her,  in  order  to  make  her  sea- 
worthy, and  that  they  were  not  liable  for  the 
extra  work  done  by  plaintiffs  in  putting  on 
the  bilge-strake.  Defendants  also  claimed 
damages  at  the  rate  of  five  dollars  for  each 
working  day  beyond  the  time  when  the  ves- 
sel should  h;ive  been  completed  by  plaintiffs, 
that  being  claimed  as  the  value  uf  the  use  of 
the  vessel.  Defendants  also  claimed  dam- 
ages by  way  of  recoupment  for  the  difference 
in  the  value  of  the  vessel  as  she  was  con- 
structed by  plaintiffs,  and  what  she  would 
have  been  worth  it  constructed  in  a  work- 
man-like manner.  On  the  trhil  plaintiffs 
gave  testimony  tending  to  show  that  defend- 
ant Donohue  took  charge  of  and  looked  after 
the  work  of  building  the  vessel,  and  that  they 
followed  his  directions;  that  Donohue  went 
to  the  ship-yard,  and  selected  the  timber  and 
planks  for  the  vessel,  gave  directions  about 
its  construction,  and  that  they  followed  the 
instructions  given  by  him  in  building  her; 
and  that  while  the  contract  only  called  for 
2^inch  plank,  under  Donohue's  direction, 
they  put  on  3-inch.  Plaintiffs  also  gave  ev- 
idence tending  to  show  that  tlie  vessel  was 
launched  and  delivered  in  the  water  April 
16th,  and  that  the  first  load  hauled  by  her 
was  stone,  and  that  the  extra  work  on  her 
was  worth  $100.  Plaintiffs  also  claim  that 
work  was  done  on  the  vessel  by  them  after 
she  was  launched  that  could  not  have  been 
done  before.  The  defendants  put  in  evi- 
dence a  receipt  from  0.  Wheeler,  who  owns 
the  dry-dock,  showing  a  payment  to  him  by 
the  defendnnts  on  June  24,  1887,  of  the 
$174.78.  which  they  kept  back  from  the  con- 
tract price.  This  was  made  up  of  the  fol- 
lowing items: 

Docking. $  30  00 

136  lbs.  oakum 80  40 

IX  days  for  a  man,  18.75;  55  ft.  oak,  tl.BS  10  40 

75  lbs.  tallow,  87.50 ;  82K  davB  labor,  890.75  104  85 

85  lbs.  spikes,  81.75;  8  lbs.  iron,  32  cents..  2  07 

50 lbs.  paiat,  8400;  82  ft.  decking,  66  cts..  4  66 

Blacksmithiug 8  00 

,  $174  78 
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Testimony  was  given  by  defendants  sliow- 
ing  this  worlc  was  worth  the  prices  charKed, 
and  that  the  work  was  necessary  to  make  the 
vessel  seaworthy.  Testimony  was  also  given 
tending  to  show  that  the  putting  on  of  tlie 
bilge-stral<e  was  not  worth  the  amount 
charged,  Defendants  also  gave  evidence  tend- 
ing  to  sliow  that  the  difTerence  in  value  be- 
tween the  vessel  as  built  and  the  vessel  as  it 
was  to  be  built  under  the  contract  would  be 
from  three  to  five  hundred  dollars.  Defend* 
ant  Donobue  was  called  as  a  witness,  and 
gave  evidence  tending  to  show  that  plaintiffs 
did  not  do  the  work  according  to  the  contract ; 
that  the  vessel  was  not  properly  caulked,  and 
that  inferior  material  was  used;  that  the 
plunking  was  not  driven  up  to  the  frames, 
and  haU  to  be  cut  out;  that  plaintiffs  worked 
upon  her  to  June  1st;  defendants  then  took 
her,  and  went  to  Grindstone  city  for  stone; 
that  the  vessel  would  carry  24  to  25  cords  of 
stone,  140  tons,  but  tliat  they  only  put  on  21 
cords  properly  stowed,  and  while  being  load- 
ed she  began  leaking  tlirough  her  seams, 
which  were  nut  properly  caulked;  that  she 
leaked  a  stream  as  large  as  one's  hand,  so 
that  they  were  compelled  to  pump  her  out. 
Defendant  further  testified  that  the  value  of 
the  use  of  the  vessel  from  the  opening  of 
navigation  to  June  2d  was  from  Qve  to  six 
dollars  per  day,  and  that  they  had  use  for  her 
all  that  time.  Plaintiffs  in  rebuttal  intro- 
duced testimony  tending  to  show  tliat  it  was 
usual  for  new  vessels  to  leak,  and  that  Don- 
obue supervised  the  building  of  the  vessel. 
There  was  also  evidence  tending  to  show 
that  the  vessel  was  built  in  a  good  and 
workman-like  manner. 

The  tlieory  and  claim  of  the  defendants,  as 
well  as  the  claim  of  tiio  plaintiffs,  was  sub- 
mitted to  the  jury  by  the  court.  The  court 
Instructed  the  jury  as  to  the  claim  of  the 
plaintiffs  as  follows:  "Kow,  the  plaintiffs 
cliiim  here  $174.78  for  the  balance  of  this 
contract  {wioe.  It  is  conceded  that  this  hits 
not  been  paid  to  them,  and  they  also  claim 
that  the  defendants,  after  the  work  was  com- 
menced, wanted  a  bilge-strake  put  on  liaif  an 
inch  thicker  than  the  contract  called  for,  and 
that  they  did  it  at  their  request,  and  that  the 
difference  between  the  two  was  worth  one 
hundred  dollars.  That  is  the  outside  limit 
of  the  plaintiffs'  demand  here,  and  tiie  out- 
side limit  of  any  verdict  that  you  can  give 
them,  under  any  circumstances."  Beferring 
to  the  claim  of  the  defendants,  the  court  in- 
structed the  jury:  "The  defendants  claim 
three  different  items:  (1)  For  the  9174.78 
tliey  paid  to  Mr.  Wheeler,  claiming  that  it 
was  necessary  to  do  it  in  order  to  get  tiie  ves- 
sel in  such  shape  as  to  make  her  fit  for  use. 
They  also  claim  for  damages  for  not  having 
the  use  of  the  vessel.  •  •  •  They  also 
claim  that  the  difference  in  the  value  of  the 
vessel  built  as  she  was  built,  and  the  value 
she  would  have  been  if  she  had  been  built 
according  to  tlie  contract.  *  •  •  What 
the  law  aims  at  in  this  case,  and  all  other 
cases  of  this  kind,  is  compensation,  and  no 


more.  £a<^  party  should  be  made  good  for 
any  loss  he  has  suffered  by  the  wrongful 
fault  or  neglect  or  delay  of  the  other  party. 
If  either  piirty  failed  to  do  what  he  agreed 
to  do,  and  by  that  failure  the  other  party  has 
suffered  loss,  then  the  party  in  default  ought 
to  make  good  that  loss,  and  that  is  all  be  is  re- 
quired to  do. "  No  complaint  is  mnde  of  these 
portions  of  the  charge  of  the  court,  but  cou  use! 
for  the  defendants  contend  that  theconrt  wns- 
in  error  in  charging  the  jury  as  follows: 
"Then  thesedefectivedeck  plan ics,  a  specimen 
of  which  has  been  shown  here.  The  testimony 
is  very  conflicting  upon  that,  and  of  course 
you  have  got  to  find  out  and  determine,  in 
order  to  arrive  at  a  verdict,  whether  these 
deck  planks  were  proper  to  put  into  a  vessel 
or  not.  Mr.  Wheeler,  who  ajij'ears  to  be  a 
very  intelligent  man,  and  to  be  very  well 
versed  in  the  business,  gives  his  version  of 
it.  Capt.  Davidson,  who  seems  to  be  also 
an  equally  intelligent  man,  and  equally  well 
up  in  the  business,  bis  testimony  modifies 
that  of  Mr.  Wheeler  very  materially  in  that 
respect."  This  latter  portion  counsel  for 
defendants  contend  was  an  intimation  by  the- 
court  that  the  testimony  of  Davidson  modi- 
fled  or  overlmlanced  that  of  Wheeler,  an  J 
that  the  defendants  were  prejudiced  by  such 
statement. 

It  is  well  settled  that  the  weight  to  be 
given  to  the  testimony  of  any  witness  is 
for  the  jury,  and  it  is  their  province  to  de- 
termine whether  the  testimony  of  one  wit- 
ness overbalances  that  of  another.  We 
think  this  language  of  the  court  is  suscepti- 
ble of  the  construction  contended  for  by 
counsel  for  defendants,  and  might  be  con- 
strued as  an  intimation  from  the  court  that 
they  were  to  give  greater  weight  to  the  tes- 
timony of  Mr.  Davidson  than  to  that  of  Mr. 
Wiieeler.  It  was  a  statement  that  they  did 
not  agree  in  their  testimony.  We  think  it  a 
very  strong  Intimation  that  the  jury  should 
in  considering  the  testimony  of  Mr.  Wheeler 
take  into  consideration  tlie  fact  that  Mr.  Dav- 
idson's testimony  modified  it,  and  therefore 
they  should  not  give  it  that  credit  which  they 
otherwise  might.  At  least  this  portion  of 
the  charge  is  open  to  that  construction,  and 
we  think  may  have  prejadioed  the  defend- 
ants' case. 

Defendants'  counsel  also  insist  that  the 
court  erred  in  charging  the  jury  as  follows: 
"This  case  baa  already  been  tried  once,  and 
the  amount  involved  is  not  very  large,  and 
the  parties  cannot  afford  to  litigate  forever, 
and  the  cbunty  cannot  afford  to  have  them 
do  it.  You  see  it  takes  some  time  to  try  the 
case,  and  I  hope  you  will  be  able  to  arrive  at 
a  conclusion,  and  settle  the  facts  in  the  case, 
at  least."  It  is  claimed  that  by  this  charge 
the  jury  were  coerced  into  finding  a  verdict. 
This  statement  by  the  court  could  not  have - 
had  any  such  effect.  It  was  simply  an  ad- 
monition to  tlie  jury  to  agree,  if  possible, 
upon  the  facts  of  the  case,  and  one  wiiich  the 
couit  might  very  properly  make.  It  appears 
tliat  the  c.ise  huJ  once  been  tried,  and  on  that 
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trial  the  jury  failed  to  agree;  there  being  such 
H  conflict  of  testimonf.  We  do  not  see  how 
tliia  portion  of  the  charge  affected  the  ver- 
dict, or  hnd  uny  influence  in  favor  of  or 
sigainst  either  of  tht-  piirties.  It  was  im- 
portant in  that,  as  in  otiier  cases,  that  the 
jury  settle  the  disputed  questions  of  fact 
arising  on  the  trial;  and  the  court,  witliout 
intimating  its  opinion  of  the  facts  upon  this 
)  art  of  the  case,  advised  the  jury  that  it  was 
for  the  beat  interests  of  the  parties,  and 
would  save  costs  to  the  county,  if  they  could 
in  that  trial  settle  the  facts  in  the  case.  No 
one  could  be  prejudiced  by  tliis  portion  of  the 
charge. 

Some  other  errors  are  alleged  upon  the 
manner  of  the  examination  of  witnesses  by 
plaintiffs'  counsel,  and  to  the  admission  of 
testimony  by  the  court  under  objection  of  de- 
fendants' connsel,  bat  we  do  not  deem  them 
of  sufficient  importance  to  discuss  t^em. 
While  it  may  be  true  that  defendants  should 
have  been  allowed  some  of  the  claims  set  up 
by  way  of  aet-off  and  recoupment  of  dam- 
ages, yet  these  were  mattera  of  fact  for  the 
determination  of  tlie  jury,  and  under  a  proper 
charge  they  must  determine  them.  Defend- 
ants' counsel  chaiacterise  the  verdict  as  a' 
most  extraordinary  one,  and  it  may  be  so, 
but  the  moat  of  the  matters  involved  are 
purely  questions  of  fact,  which,  under  proper 
instructions  from  the  court,  it  is  the  province 
of  a  jury  to  determine.  For  the  errors  in  the 
charge  referred  to  the  judgment  of  ttie  court 
below  must  be  reversed,  witii  costs,  and  new 
trial  ordered.    The  other  justices  concurred. 


SXJPKBINTENDENTS    OF    THB    POOB    OP    Nb- 

WATOO  OOITMTT  «.  NBLSOM. 

(Supreme  Court  of  iHc^igan.    June  14, 1889.) 

SCPPOBT  or  Faufkrs. 

1.  How.  St.  Mich.  (  1769,  sives  the  superlntend- 
«nts  «f  the  poor  obarge  of  aU  the  pow  who  may  be 
In  their  oountT,  requires  them  to  canse  tlie  poor  to 
be  maintained,  and  authorizes  tliem  to  call  on  the 
county  treasurer  for  the  necessary  expenses.  Sec- 
tion ITSii  malces  thetn  a  corporation, -with  power  to 
sue  and  be  sued.  Section  1770  provides  that  the 
superintendeDts  of  tiie  poor  ox  a  oonnty  from 
wnich  a  pauper  has  been  Improperly  removed  to 
another  county,  with  intent  to  charge  wrongfully 
the  liability  for  support,  may  be  sued  by  the  au- 
perlntendents  of  the  latter  oounty  for  such  sup- 
port. Hectlon  1776  prescribes  a  penalty  for  bring- 
ing an  indigent  person  from  without  the  state  into 
a  coontj  with  intent  to  make  the  county  chargeable 
with  tnesnpport,  and  reantresthe  person  bringlDg 
in  the  pauper  to  remove  him  from  the  state  or  sup- 
port hiin.  Section  1777  provides  that  one  convicted 
under  section  1778  maybe  required,  if  he  fail  to  re- 
move the  pauper,  to  give  security  to  pay  all  ex- 
penses wltlch  may  lie  or  'have  been  incurred  in  the 
support  of  the  pauper.  Held,  that  one  who  brings  a 
pauper  from  another  state  into  a  oounty  with  intent 
to  make  the  county  chard<eablB  with  the  support, 
hot  who  has  not  been  convicted  under  section  177U, 
and  who  has  thus  far  supported  the  pauper,  is  not 
liable,  in  an  action  by  tbesuperintendents,  for  the 
prospective  support  of  the  pauper,  though  be  fails 
to  indemnify  the  oounty  for  such  support. 

2.  The  direction  of  a  court  of  the  state  from 
which  the  pauper  was  brought,  that  defendant 
hring  the  pauper  into  the  state  and  county  to 
wM<-h  he  brought  him,  Is  no  legal  justification  for 
defendant's  so  doing. 


8.  In  the  abaenoe  of  an  admission  that  the  per- 
son brought  over  is  a  pauper,  an  adjadioation  of 
that  fact  is  a  prerequisite  to  the  action  for  such 
person's  support. 

4.  The  superintendents  of  the  poor  are  proper 
parties  to  bring  the  action,  as  they  have  complete 
control  over  the  matter,  and  (ts  the  sums  recovered 
are  required  to  be  paid  into  the  county  treasury, 
and  credited  to  the  poor-fund. 

Error  to  circuit  court,  Newaygo  county; 
Palmeii,  Judge. 

tieorge  Luton,  {B.  L.  Gray,  uf  counsel,) 
for  plaintiffs.  William  D.  Fuller,  for  de- 
fendant. 

Shebwood,  C.  J.  This  suit  was  com- 
menced in  the  county  of  Newaygo  against 
the  defendant,  as  he  was  about  to  leave  the 
state  and  return  to  his  home  in  the  state  of 
Iowa.  It  was  brought  to  recover  of  defend- 
ant for  support  furnisiied  to  a  pauper  and  her 
child,  who  iiad  been  brought  into  the  county 
by  defendant  from  Iowa,  with  the  intent,  as 
is  alleged,  to  make  the  county  of  Newaygo 
chargeable  for  tlieir  sup|>ort.  A  oopy  (A  ttie 
declaration  will  be  found  in  the  margin.' 
To  the  declaration  the  defendant  pleaded  the 
general  issne,  and  gave  notice  that  he  would 
show  in  his  defense  that,  if  he  removed  the 
pauper  named  from  Iowa  into  Newaygo 
county,  he  had  the  right  so  to  do;  that  prior 
to  December,  1886,  sIm  resiilecl  with  hercliild 
in  said  county,  where  she  was  abandoned  by 
Iter  husband,  and  that  in  that  month  she  was 
furnished  with  money  to  transport  them  to 
the  state  of  Iowa,  where  she  went  about  that 
date,  and  before  gaining  a  settlement  in  that 
state,  under  the  laws  thereof,  she  came  to 
want,  and  was  obliged  to  apply  to  the  proper 
authorities  there  for  assistance,  and  did  so, 
and  such  proceeding^  were  had  as  resolted  in 
the  district  court  of  Pocahontas  county mak- 


■The  superintendents  of  the  poor  of  the  county 
of  Newaygo  and  state  of  Michigan,  oonsistlng  of 
William  Rice,  Job  T.  Reynolds,  and  William  (Han- 
vUle,  plaliitllEs  in  this  suit,  by  Oeorge  Luton,  their 
attorney,  and  proeeouting  attorney  of  the  said 
county  of  Newaygo,  complain  of  Swan  Nelson,  de- 
fendant in  this  suit;  the  suid  Swan  Nelson  having 
been  duly  summoned  to  answer  the  said  plaintUn 
of  a  plea  of  trepass  on  the  case :  For  that  the  said 
defendant,  heretofore,  to-wit,  on  the  seventh  day 
of  Decemoer,  A.  D.  1807,  did  bring,  fetch,  carry, 
and  remove  one  Margaret  Boas,  a  poor  and  indigent 
person,  to-wit,  a  pauper,  from  the  oounty  of  Poca- 
hontas, in  thastateof  Iowa,  into  the  said  oounty  of 
Newaygo,  with  intent  to  make  the  said  oounty  of 
Newaygo  maintain,  support,  and  t>e  ohargeable 
with  the  malntenanoe  ana  support  of  the  said  Mar- 
garet Boss  as  such  pauper  so  removed  by  the  said 
defendant  from  thesaiacounty  of  Pocahontas;  and 
after  the  removal  of  the  said  pauper  into  the  said 
county  of  Newaygo,  at,  to-wit,  the  township  of 
Garfield,  in  said  county  of  Newaygo,  requested  the 
said  plaintiffs  to  take  cliarge  of,  maintain,  and 
support  the  said  Margaret  Boss,  the  pauper  afore- 
said, at  the  proper  charge  and  expense  of  the  said 
county  of  Newaygo;  and  the  said  defendant  did 
leave  the  said  Margaret  Boss  in  the  said  county  of 
Newaygo  as  such  pauper,  with  Intent  that  she  be 
cared  for  by  said  plaintiffs  at  the  charge  and  ex- 
pense of  the  said  county  of  Newaygo,  after  the 
said  defendant  had  been  requested  by  said  plain- 
tiffs to  remove,  carry,  and  take  back  the  said  Mar- 
garet Boss  to  the  said  state  of  Iowa,  and  to  re- 
move her  from  the  said  state  of  Michigan,  and 
which  the  said  dofendunt  wholly  neglected  and 
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ing  an  order  for  tlie  removal  of  the  said  pau- 
per to  Newaygo  county,  where  it  was  ad- 
judged her  residence  at  that  time  was,  and 
that  such  removal  should  be  at  the  expense 
of  the  county  in  Iowa;  that  said  order  re- 
quired the  removal  to  be  made  on  or  before 
January  1,  1888,  :ind  whs  delivered  to  the 
defendant,  a  supervisor  of  the  county,  and  by 
virtue  thereof  he  removed  said  pauper  to  said 
Kewaygo  county,  and  tendered  her  to  one  of 
the  Buperintondents  of  the  poor  of  Siild  coun- 
ty; that  he  paid  all  expenses  for  her  removal, 
and  left  her  in  asM  county;  that  he  left  her 
at  the  place  of  her  former  home  in  said  coun- 
ty of  Newaygo,  which  he  claims  was  her  legal 
residence,  and  paid  ail  her  expenses  up  to  the 
time  he  left,  and  that  the  plaintiffs  subse- 
quently sent  her  to  the  poor-house  in  said 
county  of  Newaygo.  The  cause  was  tried 
before  Judge  Palmes,  without  a  jury,  who, 
after  hearing  the  testimony,  gave  judgment 
for  the  defendant.  No  tindings  appear  in 
the  record,  except  that  contained  in  the  judg- 
ment rendered,  but  all  the  testimony  is  giv- 
en, which  was  all  offered  by  the  plaintiffs. 
Counsel,  in  making  his  opening,  read  the  dec- 
laration to  the  jui7,and  claimed  upon  the  facts 
therein  stated  the  plaintiffs  would  be  entitled 
to  recover,  and  therefore  commenced  to  make 
bis  proofs.  Counsel  for  defendant  objected 
to  taking  any  testimony  in  the  case,  for  the 
following  reasons:  First.  "  The  declaration 
fails  to  state  a  cause  of  action  against  said 
defendant."  Second.  "If  the  declaration 
states  a  cause  of  action,  the  suit  should  liave 
been  brought  in  the  name  of  the  county  of 
Newaygo,  or  of  the  board  of  sopervisora  in 
its  betaslf."  Third.  "A  complete  statutory 
remedy  by  How.  St.  §§  1776,  1777,  for  the 
wrongs  charged  in  the  plaintiffs'  declara- 


refused  to  do;  and  that  the  said  Margaret  Boss, 
after  auoh  neglect  and  refusal  on  the  part  of  the 
said  defendant,  not  having  any  mean*  of  any  kind 
whatsoever  with  which  to  support  herself,  ap- 
plied to  said  plaintiffs  for  support  and  main- 
tenanoe,  to  be  paid  for  and  beoome  chargeable 
upon  the  said  county  of  Newaygo  after  she  bad 
been  so  removed  as  a  pauper  by  the  said  defendant 
from  the  said  county  of  Pocukontas,  in  the  state 
of  Iowa;  and,  she  being  the  such  poor  and  in- 
digent pauper,  upon  the  application  so  made  by 
her  and  said  aeiendant,  the  plaintiffs  were  oom- 
pelled  to  and  did  take  charge  of  her,  the  said 
Margaret  Boss,  she  being  the  such  poor  and  In- 
digent person  as  aforesaid,  and  were  obliged  to 
and  did  remove  the  said  Margaret  Boss  to  the  said 
poor-house  of  the  said  county  of  Newaygo,  where 
she  ha*  ever  since  and  is  now  and  liable  to  be,  for 
the  period  of  her  natural  life,  supported,  aided,  and 
maintained  by  the  said  county  of  Newaygo,  owing 
to  the  wrongful  act  of  said  defendant  in  so  bring- 
ing, carrying,  and  removing  said  pauper  into  the 
said  county  of  Newaygo,  be  and  remain  a  charge 
thereon,  whereas,  in  truth  and  In  fact,  the  sud 
Margaret  Boss  never  became  nor  was  a  charge 
upon  the  said  county  of  Newaygo,  nor  any  town- 
snip  therein,  as  a  poor  and  indigent  person  or  oth- 
erwise, and  the  said  defendant  was  often  request- 
ed to  remove  said  pauper  from  said  county  of  Ne- 
waygo and  state  of  Michigan,  but  has  wholly  neg- 
lected and  refused  to  do,  and  still  neglects  and  re- 
fuses to  do  so,  to  the  damage  of  said  plaintiffs  ten 
thousand  dollars,  and  therefore  they  bring  suit. 
Okokor  Luton,  Flff's  Atty. 
E.  L.  Giui,  Esq.,  of  CuunscI, 


tion."  The  court  overraled  the  objection, 
and  the  plaintiffs  proceeded  in  putting  in 
their  testimony. 

Charles  Mitehell  was  sworn,  and  testified. 
In  the  fall  of  1886  he  sent  the  pauper,  whose 
name  is  Mrs.  Boss,  to  her  brother  in  Poca- 
hontas county,  in  the  state  of  Iowa.  Up  to 
that  time  she  had  lived  in  Newaygo  county, 
and  had  never  been  u  pauper,  nor  a  county 
or  a  township  charge.  She  resided  in  the 
town  of  <}oodwell;  liveil  with  him  some  of 
tlie  time,  and  her  brother-in-law  took  core 
of  her  part  of  the  time.  He  lived  in  Good- 
well  also.  He  went  to  Iowa  in  the  spring, 
and  Mrs.  Boss  went  in  the  fall,  of  1886,  and 
that  her  brotlier  furnished  her  the  money  to 
go  with.  Several  other  witnesses  were  sworn 
for  plaintiffs,  whose  testimony  showed  that, 
before  going  to  Iowa,  Mrs.  Boss  had  never 
received  any  aid  from  the  town  or  coun- 
ty as  a  poor  or  indigent  person,  and  she 
never  applied  for  any,  but  she  worked  some, 
and  was  able  to  work  and  support  herself. 
Among  the  witnesses  sworn  was  the  super- 
visor of  the  town  where  she  lived,  and  the 
superintendent  of  the  poor.  The  latter  tes- 
I  tified  that  on  the  5th  of  December,  1887.  the 
defendant  Cidled  on  him,  and  informed  him 
that  he  had  a  pauper  which  he  had  brought 
from  Iowa  under  the  order  of  the  district 
court  there,  and  presented  the  order,  and  that 
he  had  left  her  and  her  child  at  the  depot  m 
Neway>;o;  that  she  had  been  adjudged  a  pau- 
per by  the  court  in  Iowa;  that  when  defend- 
ant left  for  Iowa  he  lelt  Mrs.  Boss  and  her 
child  with  a  Mrs.  Jurse,  who  notified  the 
witness  that  they  had  been  left  there  with- 
out means,  and  Mrs.  Jarse  asked  him  to  take 
them,  and  the  superintendent  took  them  to 
the  county  poor-house,  where  they  have  ever 
since  remained.  AVitness  further  testifled 
that  Mi-s.  Boss  was  not  capable  of  taking 
care  of  herself  at  that  time,  and  that  she  is 
a  conflrmed pauper,  and  thatNelson  told  him 
she  had  been  adjudged  a  pauper;  that  it  is 
worth  about  $150  a  year  to  support  Mrs. 
Boss,  and  $1.50  per  wet^k  to  support  her 
child;  and  that  it  will  be  abont  one  year  be- 
fore the  child  will  be  ,ible  to  take  care  of  her- 
self, and  that  Mrs.  Boss  never  will  be.  He 
also  testifled  that  the  county  had  supported 
her  37  weeks,  and  that  it  was  worth  $111, 
and  worth  hiilf  that  sum  to  support  her 
child.  The  foregoing  testimony,  relating  to 
Mrs.  Boss  being  a  pauper,  aad  to  the  worth 
of  her  support,  and  the  support  of  her  child, 
was  objected  to  by  counsel  for  defendant  as 
incompetent  and  immaterial,  for  the  reason 
the  declaration  does  not  disclose  a  cause  of 
action.  Counsel  for  the  plaintiff  then  moved 
to  amend  his  declaration  by  inserting  after 
llie  words  "Margaret  Boss,"  wherever  they 
appear  therein,  the  name  of  her  child,  and 
the  court  declined  to  grant  the  motion.  The 
supervisor  testified  tliat  Mrs.  Boss  was  nut 
a  pauper;  was  not  a  pauper  when  she  went 
to  Iowa,  nor  had  she  been  prior  therrto; 
and  could  have  sujiported  herself  by  her 
work  if  she  hud  de:>iieJ  to,  and  she  worked 
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out  part  of  the  time.  Her  brother-in-law 
took  care  of  her  some  until  he  went  to  Iowa; 
that  when  defendant  asked  plaintiffs  to  re- 
ceive Mrs.  Boss  and  her  child  the  superin- 
tendent refused  to  receive  her;  claimed  de- 
fendant waa  liable  for  bringing  a  pauper 
within  the  county,  and  had  defendant  arrest- 
ed three  times  under  the  statutes  relating  lo 
tliat  subject,  but  these  prosecutions  failed. 
The  foregoing  is  tlie  substance  of  ail  the  tes- 
timony given,  ami  wlien  it  was  closed  the  de- 
fendant's counsel  moved  for  judgment  in  his 
favor  of  no  cause  of  action,  for  the  reasons 
stated  In  his  objection  made  to  the  admission 
of  any  testimony  on  the  part  of  the  plaintiff, 
with  the  result  hereinbefore  stated. 

By  statute  the  superintendents  of  the  poor 
have  charge  of  all  the  poor  "  who  may  be"  in 
their  county.  How.  St  §1769.  And  it  is  their 
duty  to  cause  the  poor  of  the  county  to  be 
maintained  at  the  place  designated  by  the 
board  of  supervisors,  and  if  noplace  lias  been 
designated,  or  poor-house  erected,  they  may 
designate  the  place,  and  lease  property  for 
that  purpose.  See  lirst  clause  of  same  para- 
graph. They  may  also  draw  upon  the  county 
treasurer  for  such  necessary  expenses  as  may 
be  incurred  for  that  purpose.  See  seventh 
clause  of  same  paragraph.  The  superintend- 
ents of  the  poor  in  this  state  are  a  corpora- 
tion by  that  name,  and  by  statute  are  given 
the  usual  powers  of  a  corporation  for  public 
purposes.  How.  St.  §  1758.  Among  ttiese 
is  the  right  to  sue  and  be  sued.  The  super- 
intendents of  the  poor  of  a  county  from  which 
a  pauper  has  been  iipproperly-i-einoved  into 
another  county,  with  the  intent  to  cl)arge 
wrongfully  the  liability  fur  his  or  her  sup- 
port, may  be  sued  by  the  superintendents  of 
the  latter  for  such  support.  See  How.  St. 
§  1770-  Section  1776,  How.  St.,  provides 
that  "any  person  who  shall  bring  or  remove, 
or  cause  to  be  brought  or  removed,  any  pour 
or  indigent  person,  from  any  place  without 
this  state  into  any  county  within  it  with  in- 
tent to  make  such  county  chargeable  with  the 
support  of  such  pauper,  shall  forfeit  and  pay 
fifty  dollars,  to  be  recovered  before  any  jus- 
tice of  the  peace  of  the  county  into  which 
such  pauper  shall  be  brought,  or  in  which 
the  offender  may  be,  and  sliail  also  be  obliged 
to  convey  such  pauper  out  of  the  state,  or 
support  him  at  his  own  expense."  The  next 
section  provides  that  the  j  ustice  or  pourt  be- 
fore whom  the  offender  shall  be  convicted  for 
a  violation  of  the  preceding  section  may  re- 
quire him,  if  he  fail  to  transport  the  pauper 
out'  of  the  state,  to  give  satisfactory  secu- 
rity, within  a  reasonable  time,  to  pay  to  the 
county  all  charges  and  expenses  which  have 
been  or  may  be  incurred  in  the  support  of 
such  pauper,  and,  if  such  person  or  offender 
shall  neglect  or  refuse  to  give  the  required 
security,  it  then  becomes  "the  duty  of  the 
justice  or  court  to  commit  him  to  the  county 
jail  for  a  term  not  exceeding  three  months." 

It  is  claimed  tliat  these  provisions  of  tlie 


statute  authorize  the  proceedings  in  question 
against  the  defendant,  and  that  judxinent 
should  have  been  given  for  the  plaintiffs.  I 
think  the  fact  that  Mrs.  Boss  was  a  pauper 
snfflcientlyappears,  as  well  <is  the  fact  that  she 
waa  bi'oujiht  into  Xewaygu  county  by  the  de- 
fendant with  the  intent  of  mnkiiig  her  sup- 
port chargeable  to  the  county.  Tlie  direc- 
tion of  tlie  district  court  in  Iowa  to  defend- 
ant to  thus  bring  her  liere  cannot  be  regai-d- 
ed  as  any  legal  justiScation  for  defendant's 
so  doing.  And  I  further  think  that,  were  it 
not  for  the  fact  that  Mrs.  Boss'  indigent  con- 
dition  is  adiflitted  by  the  defendant,  an  ad- 
ju^lication  tliat  she  is  a  pauper  would  have 
been  necessary  before  plaintiffs  could  have 
brought  any  suit  for  her  support.  I  have 
no  duubt  but  thiit  the  suit  may  be  brought 
in  tlie  name  of  the  superintendents  of  the 
poor.  The  subject  is  one  over  which  the 
plaintiffs  have  complete  control,  and  what- 
ever sums  maybe  recovered  are  to  be  paid  to 
the  county  treasurer  and  credited  to  the  poor- 
fund.  But  I  have  been  unable  to  find  any 
statute  milking  the  defendant  liable  to  plain- 
tiffs or  the  county  until  expenses  for  support 
have  been  paid,  or  the  liability  therefor  in- 
curred by  the  plaintiffs.  In  the  present  Ciise 
the  suit  was  commenced  on  the  19tb  of  De- 
cember, 1887,  and  the  pauper  was  brouglit 
into  tlie  county  only  12  d:iys  previous,  and 
up  to  the  time  of  bringing  this  suit  defend- 
ant paid  all  of  her  expenses;  ceilainly  no  lia- 
bility of  plaintiffs  had  accrued  up  to  that 
time.  This  suit  is  not  brought  to  recover  the 
forfeiture  of  $50,  provided  for  by  the  statute 
for  bringing  the  pauper  into  this  state.  That 
could  only  be  claimed  of  defendant  after  he 
hud  been  convicted,  (How.  St.  ^  1776,)  and 
which  had  never  occurred.  It  is,  however, 
claimed  by  counsel  for  plaintiffs  that  the  de- 
fendant is  liable  in  case  he  fails  to  indemnify 
the  county  against  liability  for  the  pauper's 
support,  and  that  he  is  liable  in  this  action 
for  her  prospective  support.  In  this  case  no 
such  adjudication  for  indemnity  was  made 
or  indemnity  required  of  defendant,  and  the 
defendant  was  under  no  obligation  to  give 
the  indemnity  until  judicially  required,  and 
the  amount  fixed  by  the  court.  And  it  will 
be  noticed  that  it  is  only  when  the  defendant 
refuses  to  remove  the  pauper  from  the  state 
that  he  may  be  made  liable  for  her  support, 
and  whenever  he  causes  such  removal  to  be 
made  his  liability  ceases.  Such  being  the  case, 
it  would  be  most  unjust  to  give  plaintiffs  a 
judgment  against  the  defendant  for  such 
prospective  support.  I  cannot  believe  the 
legislature  ever  intended  that  to  be  done,  such 
being  the  views  taken  of  the  several  statutes 
before  referred  to.  We  are  unable  tu  dis- 
cover any  ground  upon  which  a  recovery  can 
be  had  in  this  action,  and  tlie  judgment  ren- 
deied  at  the  circuit  must  be  affirmed. 

Chauflin,  Caupbexl,  and  Long,  JJ.,  con- 
curred.   MoKSE,  J.,  concurred  in  the  result. 
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TouTKiMS  V.  Johnson  et  tU. 
(Supreme  Cottrt  of  Michigan.  June  14, 1889.) 
MuMtciPAi.  Corporations — Spbciai.  Assessmekts. 
Tbe  charter  of  the  city  of  Grand  Rapids,  relat- 
ing to  special  assessments,  provides  that  it  shall 
be  the  duty  of  tbe  marsbai,  on  recelTinff  a  war- 
rant for  such  assessment,  "to  levy  and  collect  tbe 
same  by  distress  and  sale  of  any  personal  property 
upon  such  premises  or  in  the  possession  of  the  per- 
sons chargeable  with  such  assessments,  and,  in 
case  BufBcient  personal  property  cannot  be  found, " 
the  marshal  shall  make  a  return  to  that  effect.  A 
subsequent  section  authorizes  the  assessment  to 
'be  satisfied  out  of  the  real  property  benefited, 
npon  the  marshal's  filing  with  the  clerk  a  certif- 
icate showing,  inter  aUn,  that  "I  have  been  un- 
able to  find  any  personal  property  upon  any  of  the 
parcels  above  described  in  the  possession  of  the 
•person  or  persons  chargeable  with  said  assessment 
.out  of  which  to  levy  and  collect  the  same, "  etc. 
Held,  that  the  word  "or"  must  be  considered  as 
standing  between  the  words  "described "and  "in 
'the  possession  of  the  person, "  etc. ;  that  it  is  not 
sufficient  for  the  marshal's  certificate  to  recite 
'  that  he  can  find  no  personal  property  on  the  prem- 
ises; and  that  it  may  be  shown  to  defeat  a  sale  of 
the  premises  that  the  person  chargeable  with  the 
••■eMment  had  personal  property  situate  in  an- 
.otber  part  of  the  city  which  might  have  been,  bat 
was  not,  levied  upon  by  tbe  marshal. 

Appeiil  froin  superior  court  of  Oraad  Bap- 
Ids;  E.  A.  BrRLiNGAME,  Judge. 

J.  H.  Tompkins,  appellant,  piv  m.  John 
8.  Laterenae  and  Janu»  W.  Kanaotn,  for  ap- 
pellees. 

Gbamplin,  J.  The  bill  of  complaintstates 
-that  Joseph  H.  Tompkins  is  tbe  owner  of  a 
parcel  of  land  in  the  city  of  Grund  Rapids, 
bounded  as  follows:  "Beginning  on  thesouth 
line  of  I>eonard  street,  fifty  feet  east  from 
-the  east  line  of  Turner  street;  tl)enoe  east 
along  the  south  line  of  Leonard  street  one 
hundred  feet;  thence  south,  parallel  with 
Tomer-street,  ninety-stx  feet  to  the  south 
line  of  lot  nine,  J.  F.  Chubbs'  addition; 
-thence  west,  along  the  south  line  of  lots  nine 
And  twelve  of -said  addition;  thenoe  north 
ninety-six  feet  to  Ihe  place  of  beginning;  be- 
ing part  of  lots  9, 11,  and  12  of  said  Chubbs' 
.addition."  The  city  of  Grand  Rapids  as- 
sessed tliese  premises  to  defray  the  expenses 
■of  constructing  a  sewer  In  Leonard  street. 
The  above  boundaries  Include  65  feet  in  width 
oft  of  the  east  end  of  lots  11  and  12,  and  85 
feet  off  of  the  west  end  of  lot  9,  of  J.  F. 
-Chubbs'  addition.  The  premises  were  as- 
sessed in  three  separate  parc-els.  The  parcel 
on  lot  11  is  designated  in  the  record  before 
us  as  "A;"  that  on  lot  12  as  "B;"  and  that 
on  lot  9  as  "C."  No  question  is  made  as  to 
the  regularity  of  the  assessment  or  sale,  so 
far  as  the  proceedings  by  the  officials  of  tlie 
city  are  concerned.  The  charter  of  the  city 
declares  that  tbe  assessment  shnll  be  a  lien 
upon  the  premises  until  the  same  is  paid  or 
satisfied.  Tbe  charter  also  provides  that 
deeds  on  sale  of  real  estate  for  delinquent  as- 
sessments executed  and  acl<nowledg^  as  pre- 
scribed shall  vest  the  fee  of  the  land  in  the 
purchaser,  and  shiill  be  deemed  and  ttiken  to 
be  prima  facie  evidence  of  the  existence  and 
regularity  of  all  such  prior  proceedings  as 
might  otherwise  be  required  to  be  proven  in 


order  to  establish  a  title  in  tbe  purchaser. 
Any  land  sold  for  assessments  may  be  r»- 
defmed  within  one  year  after  the  date  of  sale 
of  the  same  by  paying  to  the  city  clerk  the 
amount  for  which  it  was  sold,  witli  interest 
on  tlie  same  from  the  date  of  sale  to  tbe  time 
of  redemption  at  the  nite  of  25  per  centum 
per  annum.  The  assessment  laid  npon  tlie 
above  parcels  of  lands  was  not  paid,  and 
they  were  duly  advertised,  and  sold  on  the 
9tli  day  of  February,  1885.  Parcel  "C"  was 
sold  to  the  defendant  Johnson.  This  parcel 
was  not  redeemed,  and  a  deed  was  duly  exe- 
cuted and  delivered  to  Johnson,  who  went 
into  the  possession  thereof.  Tompkins  claims 
in  bis  bill  that  iio  failed  to  redeem  through 
the  fault  and  neglect  of  defendant  Belknap, 
who  was  city  clerk.  That  on  the  4th  of  De- 
cember, 1885,  he  applied  to  the  defendant 
Belknap,  and  obtained  from  him  a  certificate 
showing  wiiat  liens  were  upon  his  premises 
on  account  of  said  assessment,  and  was  fur- 
nished by  said  Belknap  with  a  certidcate 
sitrned  by  him  as  city  clerk,  which  did  not 
show  that  ttiere  was  any  lien  npon  parcel 
"O,"  which  oertiflcale  contained  a  suitement 
as  follows:  "I  do  not  find  any  other  liens  on 
the  alwve  parcels  of  land."  He  alleges  that 
he  relied  upon  tliis  stirtement,  and  made  no 
further  investigation,  and  in  March,  1886, 
he  had  au  opportunity  to  sell  the  land,  when 
he  discovered  the  tax-deed  to  Johnson.  Tliat 
he  tendered  Johnson  $25,  and  requested  bim 
to  convey  to  him,  but  he  refused.  He  al- 
leges that  tbe  deed  is  a  eloud  upon  his  title. 
He  states  that  he  is  ready  and  desirous  to  re- 
move said  olond,  and  repay  to  said  Johnson 
the  amount  of  money  he  has  justly  aad  law- 
fully paid  to  the  city  in  the  purchase  of  said 
parcel ,  and  the  legal  costs  of  the  same,  with 
lawful  interest  thereupon;  and  he  prays  tiutt 
the  deed  to  Johnson  may  be  canoeled  and  set 
aside  upon  repayment  to  him  of  said  money, 
costs,  and  lawful  interest,  and  for  farther 
and  other  relief.  The  bill  also  contains 
charges  that  there  was  sufficient  personal 
property  on  the  premises  to  satisfy  the  as- 
sessment, and  also  that  he  had  personal  prop- 
erty in  his  possession  subject  to  sdzare  and 
Buffleient  to  satisfy  the  assessment;  also  that 
the  premises  were  wrongly  desorii>ed  upoa 
the  assessment  roll,  and  that  tbe  return  of 
the  marshal  was  Illegal  and  ineori-ect,  and 
not  in  accordance  with  the  law  and  facts  of 
the  case;  and  also  that  the  sale  and  deed  to 
Johnson  were  illegal.  Concerning  these  sev- 
eral charges  no  specific  relief  ia  prayed  other 
than  that  above  stated. 

We  think  the  complainant  has  utterly 
failed  to  establish  the  statements  of  bis  bill 
with  reference  to  his  being  misled  by  the  cer- 
tificate obtained  from  the  city  clerk.  The 
testimony  shows  that  he  knew  of  the  assess- 
ment while  the  roil  was  in  tlie  marshal's 
hands  for  collection,  and  it  shows  beyond  a 
doubt  that  at  the  time  he  obtained  the  eer- 
tilicate  he  knew  of  the  lien  upon  parcel  "C;" 
timt  his  attention  was  called  to  it  at  that 
time;  that  he  ret^uested  tbe  clerk  not  tu  in- 
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elude  this  parcel  In  the  certificate;  that  the 
c'erk  made  ont  ii  redemption  certificate  dated 
that  day,  but  Tompkins  did  not  redeem  it 
tliat  (lay.  but  stated  that  be  would  in  a  few 
days,  and  the  clerk  promised  to  hold  it  for 
him  a  few  days,  atid,  having  confidence  that 
Tompkins  would  in  a  few  days  call  and  re- 
deem St,  Kave  to  Tompkins,  at  his  request, 
the  certificate  showing  the  pai-cel  clear  of  (be 
lien.  This  is  fully  established'  by  the  testi- 
mony of  Uhibrock  and  Belknap,  who  pro- 
duces the  I'ederaption  certificate  of  this  par- 
cel which  he  drew  np  at  that  time.  The 
testimony  shows  that  one  Seigel  had  some 
wood  piled  upon  parcel  "C,"  but  that  Tomp- 
kins had  no  ownership  of  nor  interest  in  the 
wood.  Seigel  was  not  a  tenant  of  Tompkins, 
bnt  had  obtained  permission  to  pile  wood 
there,  from  Uhrbrock,  who  had  Tompkins' 
permission  to  occupy  the  premises.  Mr. 
Tompkins  also  testified  that  he  had  some  per- 
sonal property  consisting  of  otfice-desk, 
chairs,  and  boobs  in  his  ofRce,  and  also  that 
the  marshal  never  called  upon  him,  or  de- 
manded payment  of  the  assessment.  The 
charter  of  the  city  provides  that  the  common 
council  may  authorize  the  mayor  to  afttach 
Ins  warrant  to  the  assessment  roll,  directing 
the  marshal  to  collect  such  assessments  with- 
in the  time  to  be  fixed  by  the  council,  "and 
thereupon  it  shall  he  the  duty  uf  the  marshal, 
and  ha  is  hereby  given  full  power  and  au- 
thority, to  levy  and  collect  the  same  by  dis- 
tress and  sale  of  any  personal  property  upon 
such  premises  or  in  the  possession  of  the  per- 
sons chargeable  with  such  assessments,  and 
in  case  suf&cient  personal  property  cannot  be 
found  whereon  to  levy  for  the  satisfaction  of 
such  assossment"  the  marshal  shall  within 
five  days  pay  over  the  money  collected,  and 
make  a  report  in  writing,  certified  by  him  to 
the  clerk,  of  the  sums  unpaid,  and  for  the 
satisfaction  of  which  he  was  unable  to  find 
personal  property,  with  a  description  of  th»" 
premises  on  which  the  same  was  assessed. 
And  section  28,  tit.  6,  of  tlie  charter  reads  as 
follows:  "The  common  council  may,  by  an 
order  entered  in  their  minutes,  at  any  time 
direct  the  marshal  thiit  on  the  retnrn  of  his 
roll,  or  on  any  roll  already  returned  by  him, 
he  shall  give  to  the  city  ciork  a  list  of  the  re»l 
estate  upon  which  the  assessments  have  not 
been  paid  or  collected,  and  stsite  to  whom 
each  parcel  of  said  real  estate  was  assessed, 
or  that  tbe  same  was  assessed  to  a  person 
•  unknown  '  and  describe  said  real  estate,  and 
give  tbe  amount  of  tax,  togetl)er  with  the 
percentage  added  by  the  common  council  up- 
on each  parcel,  and  the  city  marshal  shall  in 
all  res{)eets  comply  with  the  same,  and  he 
shall  annex  thereto  a  certificate,  substantially 
in  the  following  form:  •  I  hereby  certify  that 
the  above  list  contains  a  true  and  accurate 
statement  of  each  parcel  of  real  estate,  and 
the  assessment  and  percentage  thereon  re- 
maining unpaid,  and  the  names  of  persons 
to  whom  each  parcel  was  assessed ;  and  I  fur*- 
ther  certify  that  I  have  lieen  unable  to  find 
any  personal  property  upon  any  of  the  par- 
v.42N.w.no.ll— 61 


eels  above  described  in  tbe  possession  of  the 
person  or  persons  cliargeable  with  said  assess- 
ment out  of  which  to  levy  and  collect  the 
same,  or  any  part  titereof.'  "  In  this  case 
the  return  of  the  marshal  was  In^  tbe  exact 
language  contained  in  the  form  given  above. 
The  defendants  claim  that  it  cannot  be  dis- 
puted in  this  collateral  proceeding  between 
Mr.  Tompkins  and  the  purchaser  at  the  sale. 
It  has  been  decided  in  this  state  that  certifi- 
cates of  taxing  officers,  required  by  the  stat- 
ute to  he  made  by  them,  cannot  be  contra- 
dicted in  a  collateral  proceeding.  Blancliard 
V.  Powers.  42  Mich.  619,  4  N.  W.  Bep.  542; 
Cramble  v.  £ast  Saginaw,  43  Mioh.  367,  5  N. 
Yf.  Kep.  416.  But  the  testimony  in  this 
case  showing  that  Mr.  Seigel  had  personal 
property  on  parcel  "C,"  and  also  that  Mr. 
Tompkins  bad  personal  property  in  his  pos- 
session in  bis  office,  does  not  contradict  th«  . 
marshal's  certificate.  Had  the  certificate 
conformed  to  the  evident  design  of  the  stat- 
ute it  would  have  been  indisputable  in  this 
proceeding.  The  statute  declares  it  to  be  the 
duty  of  the  marshal  to  "levy  and  collect  the 
same  by  distress  and  sale  of  any  personal 
property  upon  such  premises,  or  in  possession 
of  the  persons  chargeable  with  such  assess- 
ment." Section  lU,  tit.  6.  And  it  is  only 
in  case  sufficient  personal  property  cannot  be 
found  whereon  to  levy  that  he  is  authorized 
to  return  the  land  as  delinquent.  Section  10 
and  section  28  of  this  title  must  be  construed 
together.  It  was  never  designed  that  land 
could  be  returned  as  delinquent,  and  sold,  if 
the  person  against  whom  it  was  assessed  had 
personiil  property  in  his  possession  within 
the  jurisdiction  of  the  marshal  out  of  which 
he  could  levy  and  collect  the  assessment. 
The  marshal  must  perform  his  duty  in  this 
respect  before  he  is  authorized  to  return  the 
land.  In  the  form  given,  which  must  be 
substantially  followed,  the  most  casual  read- 
ing in  connection  with  section  10  will  show 
that  tlie  word  "or"  is  omitted  after  the  word 
"described"  in  the  last  clause,  and  that  by 
inserting  the  word  "or"  it  will  correspond 
with  the  duty  required  of  the  marshal  by  sec- 
tion 10,  and  make  sense  of  the  certificate, 
which  without  it  is  nonsense,  and  would  au- 
thorize the  mirslial  to  return  as  delinquent 
any  real  estate  upon  which  the  person  charge* 
able  with  the  assessment  did  not  happen  to 
have  person:!]  property  in  his  possession  upon 
the  premises  assessed,  although  he  might 
have  a  store  full  of  personal  property  upon 
the  adjoining  premises.  Unless  the  return 
of  the  marshal  shows  that  he  was  unable  to 
find  any  personal  property  in  the  possession 
of  the  person  chargeable  with  the  assess- 
ment, the  fact  that  there  was  personal  prop- 
erty in  possession  of  such  person  out  of 
which  it  might  have  been  levied  and  collect- 
ed may  be  shown  to  defeat  a  title  acquired 
on  a  sale  of  the  land  as  delinquent.  Such 
fact  is  jurisdictional,  and  lies  at  the  founda- 
tion of  the  authority  of  the  ministerial  officer 
to  sell  under  the  charter  of  the  city.  I  ques- 
tion the  authority  of  the  marshal  to  levv  up- 
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on  Mr.  Seigel's  property  to  pay  Mr.  Tomp- 
kins' aasesament,  but,  as  it  is  not  necesaaiy 
to  decide  this  point,  we  stiall  pass  it,  and 
base  our  decision  upon  tlie  fact  whicli  is 
made  to  appear,  that  Mr.  Tompkins  had  suf- 
ficient personal  property  in  his  possession  out 
of  which  the  marshal  might  have  collected 
the  assessment,  and  that  the  return  of  the 
marshal  does  not  negative  this  fact.  We 
shall  therefore  reverse  tlie  decree  of  the  court 
below,  and  a  decree  will  be  entered  directing 
the  deed  of  Mr.  Jolinsun  to  be  canceled  upon 
the  payment  to  him,  or  to  the  clerk  of  the 
superior  court  for  him,  within  30  days  after 
this  cai^se  is  remanded  to  that  court,  the 
amount  which  he  |uiid  upon  the  sale  of 
said  parcel,  with  interest  at  the  legal  rate, 
and  in  default  of  such  payment  said  deed  to 
stand  as  confirmed.  There  was  no  reason 
for  making  defendant  Belknap  a  party  to  tliis 
suit,  and  the  bill  will  be  dismissed  as  to  him, 
with  costs  of  both  courts.  Neither  the  com- 
plainant nor  the  defendant  Jolmson  will  re- 
cover costs  against  the  other,  but  each  will 
pay  his  own  costs.  The  other  justices  con- 
curred. 


MooNET  et  al.  v.  Davis  et  al. 

(Supreme  Court  of  Michigan.    June  14, 1889.) 
Salb— FBi.tn>— Mebcaxtilb  Rbpohts. 

1.  Where  a  merchant  makes  verbal  statements  as 
to  his  financial  condition  to  an  employ^  of  a  mer- 
cantile agency,  by  whom  luoh  statements  are  re- 
duced to  writing  as  a  part  of  the  same  transaction, 
but  not  sisned,  and  subsequently  the  merchant 
approves  his  former  statements,  and  states  that 
there  has  been  no  material  change  in  his  finances, 
the  written  statements  are  admissible  In  evidence 
against  him.    Mouse,  J.,  dissenting. 

3.  A  merchant  stated  to  a  mercantile  agency  In 
June  that  he  had  a  surplus  over  liabilities  of  ^,- 
000.  In  December  following  he  purchased  goods 
of  plaintiffs,  and  was  then  insolvent,  and  assigned 
shortly  afterwards,  his  schedule  showing  assets  of 
about  16,000  and  liabilities  about  $10,000.  Between 
tlie  two  dates  mentioned  he  had  no  farther  com- 
munication with  the  agency  as  to  his  standing. 
Plaintiffs  sold  the  goods  on  the  faith  of  the  June 
statement.  In  replevin  to  recover  the  goods,  held, 
that  the  purohasewasfraudulentand  void.  Morse, 
J.,  dissenting. 

8.  Defendant,  the  merchant,  was  in  court  during 
the  trial,  but  gave  no  testimony  to  account  for  the 
change  in  his  finances  between  June  and  Decem- 
ber. Held,  that  the  court  did  not  err  in  oomment- 
ing  to  the  jury  on  his  silence,  and  in  instructing 
them  that  they  might  consider  that  circumstance 
in  determining  the  question  of  fraud. 

4.  The  court  properly  refused  to  charge  that 
"the  plaintiffs,  in  order  to  recover  in  this  case, 
must  prove  that  fraud  existed  on  December  12, 
Dm?,  when  this  purchase  was  made,  either  by  will- 
ful concealment  or  misrepresentations  of  fact." 
The  concealment  or  misrepresentation  need  not 
have  been  willful  or  Intended. 

5.  A  witness  for  plaintiffs  was  asked  if  he  knew 
whether  or  not  defendant  was  engaged  contin- 
uously in  business  during  a  certain  period  prior  to 
the  sale,  to  which  the  witness  replied  that  ne  sup- 
posed he  was;  whereupon  the  court  remarked, 
''  There  is  no  evidence  now  that  he  was  not. "  Held, 
that  there  fras  nothing  prejudicial  to  defendant, 
either  in  the  testimony  or  in  the  court's  remark. 

Error  to  circuit,  court,  Wayne  county; 
Keilly,  Judge. 

Action  of  replevin  by  William  M.  Mooney 
and  others  against  Tliouias  Dudley  and  Eg- 


bert J.  Davis,  his  assignee  for  benefit  of  cred- 
itors, to  recover  a  quantity  of  leather  sold  by 
plaintiffs  to  defendant  Dudley,  December  12, 
1887.  Verdict  and  judgment  for  plaintiffs, 
and  defendants  bring  error.  The  testimony 
of  plaintiffs'  witness  Edward  S.  Foster,  and 
the  remark  of  the  court  in  connection  there- 
with, referred  to  in  the  last  paragraph  of  the 
opinion,  were  as  follows:  "  Witness,  lam  en- 
gaged in  the*  leather  and  findings  business, 
and  one  of  the  firm  of  Mumford,  Foster  A 
Co.,  and  have  been  engaged  in  the  business 
for  twenty-five  years.  I  know  Mr.  Dudley, 
and  have  known  him  for  sixteen  years.  I 
know  that  Thomas  Dudley  succeeded  the  firm 
of  Dudley,  Davis  &  Co.  in  the  spring  of  1886. 
Question.  Were  you  i  n  the  store  after  March, 
1886, — Dudley's  store,  199  Jefferson  avenue? 
Atuteer.  I  could  not  say  when  1  was  in  the 
store;  probably  two  or  three  times  during  the 
year,  but  not  often.  Q.  Do  you  know  wheth- 
er or  n'6t  from  March,  1886,  until  January, 
1887, — wiiether  or  not  he  was  continuously 
in  business?  A.  I  supposed  him  to  be.  Q. 
Did  3-0U  know?  A.  I  supposed  that  he  was 
continuously  in  trade.  Court.  There  is  no 
evidence  now  that  he  was  not." 

Corliss,  Andrus  &  Leete,  for  appellants, 
on  the  question  of  the  admissibility  of  Dun 
&  Co.'s  memorandum,  cited  Optical  Co.  v. 
Treat,  40 N.  W.  Rep.  912;  Arnstine  v.  Treat, 
39  K.  W.  Kep.  749;  McNutt  v.  McNutt,  19 
N.  E.  Itep.  115,  and  notes;  Savings  Bank  v. 
Barge  Co.,  62  Mich.  165, 17  N.  W.  Rep.  790; 
Hill  v.  Aultman,  27  N.  W.  Rep.  788. 

Bowen,  Douglas  <£  Whiting,  for  appellees, 
cited  to  the  same  point  Eaton  v.  Avery,  83 
N.  Y.  31;  Redpt^h  v.  Brown,  30  N.  Y.  61. 

Sherwood,  C.  J.  Until  March  10,  1886, 
the  defendants  did  business  in  Detroit,  as 
Dudley,  Davis  &  Co.  They  were  engaged  in 
the  wholesale  leather  and  findings  business. 
On  that  day  Dudley  succeeded  this  company, 
and  took  its  business  as  such  successor,  and 
under  the  name  of  t.he  Standard  Leather 
Company  carried  it  on  until  .January?,  1888, 
wlien  he  made  a  general  assignment  to  his 
former  partner,  E.  J.  Davis.  The  plaintiffs 
were  engaged  in  the  tanning  and  harness 
leather  business  at  Columbus,  Ind.,  in  Au- 
gust, 1887.  Mooney  &  Co.  received  an  or- 
der from  Dudley  in  July  previous  for  some 
leather,  and  on  making  inquiry  at  Dun  & 
Co.'s  agency  for  the  financial  standing  of 
Dudley,  and  upon  the  plaintiffs  receiving  a 
favorable  report,  upon  which  they  relied,  ther 
tilled  said  order  on  the  6th  of  August.  It  is 
claimed,  and  the  undisputed  testimony  shows, 
that  the  report  made  by  Dun  &  Co.  was 
l>ased  upon  the  verbal  statement  of  Dudley 
to  Dun  &  Co.'s  agent,  from  which  the  rating 
was  made,  and  whicti  was  made  in  Marcb, 
1886,  and  was  to  the  effect  ttuit  the  defend- 
ant's assets  then  amounted  to  t39,882,  and  a 
mortgage  indebtedness  upon  the  real  estate 
of  $8,500.  The  second  sale  and  shipment  of 
leather  was  September  d,  1887.  .  In  thu 
Digitized  by  VJOOQlC 


Mich.) 


MOOJSEY  0.  DAVIS. 


803 


month  the  plaintiffs  obtained  a  statement 
from  the  agency,  and  received  the  same  re- 
port as  in  July  as  to  Dudley's  financial  con- 
dition, and  it  is  claimed  that  it  was  upon  this 
last  report  the  second  shipment  was  made. 
Both  of  these  bills  were  paid  for,  and  none 
of  the  goods  purchased  upon  these  sales  are 
now  claimed  for.  In  December.  1887,  Dud- 
ley wished  to  buy  more  leather,  and  at  thib 
time  plaintiffs  consulted  Bradstreet's  agency 
as  to  his  Unancial  standing,  and  obtained  a 
special  report,  and  on.  this,  together  with 
what  they  had  learned  through  Dun  &  Co.'s 
agency,  plaintiffs,  on  the  12th  of  the  month, 
sold  to  Dudley,  as  they  claim,  the  third  bill 
of  goods,  amounting  to  $411.86;  and  these 
goods  are  those  for  which  the  present  suit  is 
brought  in  replevin.  Dudley's  schedules  to 
his  assignment  showed  his  assets  at  the  date 
of  tliat  instrument  to  be  86,377.99,  and  his 
liabilities,  $9,959.46.  This  suit  was  cora- 
menoed  immediately  after  the  assignment  be- 
came known  to  the  plaintiffs,  to  recover  the 
goods  sold  in  December,  1887.  And  the 
plaintiffs  claim  the  fraudulent  representa- 
tions made  by  Dudley  as  to  the  credit  of  him- 
self are  sufHcient  to  vitiate  the  sale  of  tliis 
bill  of  goods,  and  to  entitle  them  to  a  return 
of  their  property.  Mooney  testified  that  in 
making  the  sale  to  Dudley  his  firm  made  in- 
quiries of  Dun's  and  Bradstreet's  agencies, 
and  that  in  making  the  last  sale  they  relied 
upon  the  reports  obtained  from  them.  And 
the  agencies  averred  that  their  source  of  in- 
formation upon  the  subject  was  obtained 
from  Dudley  in  the  statements  be  g.<tTe  to 
their  agents.  The  plaintiffs  were  subscrib- 
ers to  the  commercial  agency  of  R.  G.  Dun 
A  Ck).,  and  the  statements  made  by  Dudley  to 
Dun's  agent  as  to  the  amount  of  defendant's 
property  are  not  denied  by  any  one.  In  the 
testimony  of  Bradstreet's  agent  be  says  he 
had  a  personal  interview  with  Dudley  as  late 
as  June  17, 1887,  in  which  the  latter  referred 
to  the  statements  to  both  agencies  in  March, 
1886,  and  said  that  there  was  no  material 
change  in  the  defendant's  financial  condition 
from  the  report  then  made,  and  the  defend- 
ant's rating  at  that  time  was  from  ^5,000 
to  $30,000,  and  his  showing  was  that  he  had 
a  surplus  of  over  $36,000.  The  books  of  de- 
fendant were  offered  in  evidence,  from  which 
testimony  it  wonld  appear  that  Dudley  was 
insolvent  at  the  time  the  goods  in  question 
were  purchased.  The  defendants  offered  no 
testimony  upon  the  trial,  and  the  plaintiffs 
obtained  judgment  for  the  property,  with  one 
dollar  damages.  The  defendants  bring  the 
case  into  this  court,  and  ask  for  a  reversal  of 
the  judgment,  assigning  21  alleged  errors  as 
grounds  therefor. 

The  principal  question  in  the  case  is,  were 
the  go«xl8  in  question  obtained  by  the  false 
representations  and  fraud  claimed  by  plain- 
tiffs? No  question  is  made  upon  the  plead- 
ings; and,  if  the  defendant  Dudley  coram  itted 
the  fraud  in  question  in  making  the  pur- 
chase, the  title  to  the  goods  never  passed, 
and  the  suit  is  well  brought.    There  was 


testimony  given  by  the  plaintiffs  tending  to 
show  the  misrepresentation  and  fraud  al- 
leged, and  the  jury  have  found  for  the  plain- 
tiffs, and  it  only  remains  to  be  seen  whether 
the  testimony  by  which  the  fraud  of  the  de- 
fendant was  made  to  appear  was  competent, 
and  properly  admitted.  It  is  claimed  by  de- 
fendants that  the  court  erred  in  admitting 
copies  of  the  statements  of  the  financial  con- 
dition and  ratings  <^  Dudley  made  by  the 
agents  of  Duii  &  Co.  and  Bradstreet.  We 
lind  nothing  objectionable  in  this.  It  must 
be  recollected  that  these  statements  were 
made  by  these  agents  as  given  verbally  by 
Dudley.  They  were  only  statements  given 
by  these  men  of  what  Dudley  told  them,  and 
written  down  at  the  time.  The  copies  of- 
fered are  of  the  same  kind  of  evidence  as 
those  made  at  first,  but  of  a  different  grade. 
Either  was  admissible.  Neither  was  ever 
signed  by  the  defendant,  and,  but  for  the  tes- 
timony subsequently  given  tending  to  show 
his  approval  of  the  same,  neither  would  have 
been  admissible.  We  f  ui-tber  think  the  tes- 
timony tending  to  show  defendant  Dudley's 
approval  of  these  statements  was  so  recent 
before  the  sale  in  question  that  he  must  be 
held  bound  thereby,  or  at  least,  if  tliere  had 
been  any  material  change  in  his  financial 
standing  after  the  statements  were  given,  he 
should  have  notified  the  agencies  to  whom 
the  information  was  given,  that  persons  with 
whom  he  had  commercial  dealings  sliould 
not  be  misled  as  to  the  extent  of  the  credit 
they  might  safely  give.  These  agencies  have 
become  almost  a  necessity  in  the  transaction 
of  commercial  business,  and  the  rules  by 
which  they  are  governed,  and  the  informa- 
tion they  gather,  deemed  important,  are  well 
known  to  business  and  commercial  men  gen- 
erally, and  such  information  is  perhaps  more 
frequently  relied  upon  among  such  men  than 
that  obtained  from  all  other  sources,  and 
courts  cannot  shut  their  eyes  to  these  facts; 
and  the  changes  in  Dudley's  business  rela- 
tions we  do  not  think  were  such  as  to  affect 
the  question  now  under  consideration.  Tlie 
responsibility  and  the  amount  of  assets  over 
liabilities  available  for  business  purposes,  or 
from  which  upon  notice  money  could  be  real- 
ized for  the  exigencies  of  business,  were  the 
important  questions  presented  to  the  credit- 
ors, and  upon  which  they  made  sale  of  their 
property.  We  think  the  views  here  ex- 
pressed fully  supported  by  the  authorities 
cited  by  counsel  in  their  briefs  upon  both 
siiles,  and  they  need  not  be  herein  more  defi- 
nitely referred  to. 

We  see  no  objection  to  the  use  made  of 
the  statements  taken  from  the  books  of  Dud- 
ley, so  long  as  the  books  themselves  were  in 
evidence,  and  the  record  informs  us  that 
they  were,  and  without  objection.  Dudley 
was  in  court,  and  was  made  to  attend  upon  a 
subpoena  by  the  plaintiffs,  but  neither  party 
examined  him.  In  the  court's  citarge  to  the 
jury  be  said,  among  other  things:  "Mr. 
Dudley  has  been  in  court  during  this  trial. 
He  knows  all  about  the  case,  and  he  knows 
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whether  lie  made  these  representations  to 
the  reporters  of  these  agencies  or  not.  He 
has  not  deemed  It  proper  to  go  upon  the 
stand  and  contradict  that  in  any  way,  and 
has  remained  silent  during  this  trial.  That 
may  be  considered  by  you  as  one  of  the  facts 
in  this  case,  as  to  whether  the  position  of  the 
plaintiffs  is  in  accordance  with  the  facts." 
The  court  committed  no  error  in  this  charge. 
The  fact  that  the  defendant  was  at  the  trial, 
and  was  at  liberty,'  by  his  own  testimony,  to 
refute  the  principal  facts,  if  untrue,  upon 
which  the  fraud  was  claimed,  and  did  not  do 
so,  was  a  fact  patent  to  the  jury,  and  was 
not  without  some  effect,  and  the  plaintiflTs 
were  entitled  to  the  circumstance  in  their 
favor,  and  this  was  in  substance  the  charge 
of  the  court  upon  this  point. 

The  defendants'  counsel  made  the  follow- 
ing requests  to  charge  the  jury,  all  of  which 
were  refused:  "(1)  The  plaintiffs.  In  order 
to  recover  in  this  case,  must  prove  that  fraud 
existed  on  the  12th  day  of  December,  1887, 
when  this  purcliase  was  made,  either  by  will- 
ful concealment  or  misrepresentations  of 
facts  by  Mr.  Dudley,  and  unless  the  plaintiff 
has  established  one  of  such  facts  he  cannot 
recover.  (2)  The  defendant  E.J.Davis,  as- 
signee, is  entitled  to  recover  in  this  case  for 
the  value  of  the  goods  replevied,  $818.08, 
with  interest  since  January  14,  1888,  at  6 
per  cent!,  unless  you  find  that  the  goods 
were  purchased  by  Dudley  December  12, 1887, 
with  intent  to  defraud  the  plaintiffs.  (3) 
Even  if  you  should  find  from  the  facts  that 
Dudley  was  in  fact  insolvent  December  12, 
1887,  when  the  goods  were  purchased,  that 
would  not  be  sufficient  for  plaintiff  to  re- 
cover, unless  you  also  find  that  Dudley  knew 
it,  and  made  the  purchase  knowing  that  he 
could  not  pay  for  them,  and  with  intt-nt  to 
defraud  plaintiffs."  The  court  did  right  in 
refusing  these  requests.  Aa  regards  the 
first,  neither  the  concealment  nor  misrepre- 
sentation need  be  willful  or  intended  in  order 
to  constitute  the  fraud  whicli  will  vitiate  the 
contrast.  It  is  sufficient  if  they  have  the  ef- 
fect to  defraud.  The  second  and  third  re- 
quests have  each  the  like  infirmity.  Counsel 
for  defendant,  at  the  close  of  the  charge, 
asked  the  court  orally  to  charge  that,  "if 
they  find  intent  to  defraud  on  the  part  of 
Dudley,  they  must  find  it  existed  at  the  time 
of  the  purchase  of  December  12lh."  But  In- 
stead of  so  charging  the  court  said  to  the  jury : 
"As  to  that,  gentlemen  of  the  jury,  if  you 
believe  from  the  evidence  in  this  case  that 
Mr.  Dudley  represented  himself  in  March, 
1886,  to  be  worth  $36,000  or  $37,000  over 
and  above  his  liabilities,  and  permitted  that 
statement  to  remain  upon  the  books,  and 
these  commercial  agencies  reported  tliat  state- 
ment, as  it  is  claimed  on  behalf  of  the  plain- 
tiffs, down  to  September,  1887,  and  these  were 
made,  and  sales  were  made  by  the  plaintiffs 
in  December,  and  the  representations  as  to 
his  financial  condition  were  untrue,  you  may 
infer  from  that  the  intent  on  the  lOtli  day  of 
December,  1887,  that  lie  purchased  the  goods 


not  intending  to  pay  for  them,  and  that  they 
were  purchased  under  said  fraudulent  repre- 
sentation s  as  avoided  the  contract. "  Cou  nsel 
for  deifendants,  Mr.  Corliss,  then  asked  the 
court  to  further  charge  the  jury  that  they  can- 
not assume  that  the  representations  made 
were  false,  or  that  any  statements  that  were 
made  were  false,  except  upon  positive  proof. 
The  court  then  said  furtherto  the  jury:  "You 
may  take  into  consideration  the  facts  in  de- 
termining that,  and  you  may  consider  it. 
gentlemen;  you  may  take  into  consideration 
the  fact  that  in  September,  1887,  as  claimed 
by  the  plaintiffs,  the  financial  condition  of 
Dudley  was  represented  to  them  as  being  the 
same  as  it  was  a  few  months  preceding, — 
that  he  had  $37,000  over  and  above  his  debts 
and  liabilities.  Take  into  consideration  the 
fact  that  on  the  7th  day  of  January,  1888,  be 
failed  for  several  thousand  dolhtrs  over  and 
above  his  assets.  Take  into  consideration  his 
financial  condition  as  reported  to  the  Com- 
mercial World,  in  September,  as  being  as  1 
have  stated,  and  that  on  the  14th  day  of  Jan- 
nary,  1888,  he  failed,  showing  the  liabilities 
of  $3,000  or  $4,000  over  and  above  bis  assets; 
and,  there  being  no  explanation  from  Mr. 
Dudley  as  to  what  has  become  of  his  capital 
of  $36,000  from  September  to  January,  you 
are  justified,  if  you  believe  that  evidence,  to 
find  that  the  defendant  was  guilty  of  fraud 
when  he  ordered  these  goods  on  the  r2th  day 
of  December,  1887. "  These  last  refusals  and 
charges  were  excepted  to  by  defeodant't 
counsel.  They  were  not  much  argued  at  the 
hearing,  and  not  at  all  in  brief  of  appellant. 
And  we  will  only  say  we  see  nothing  in  them 
seriously  objectionable,  when  taken  in  con- 
nection with  the  other  portions  of  the  charge. 
W«  do  not  think  the  testimony  given  l>v' 
Mr.  Foster,  nor  the  criticism  upon  what  the 
court  said  while  said  witness  was  upon  the 
stand  in  relation  thereto,  as  to  what  the  tes- 
timony did  not  show,  as  to  Dudley's  con- 
tinuing in  business,  of  a  cluiracter  to  prej- 
udice the  interests  of  either  party,  and  that 
the  exception  relating  thereto  is  not  well 
taken.  No  error  appearing  in  the  record,  the 
judgment  will  be  affirmed. 

Chahplin,  Campbell,  and  Lokq.  JJ., 
concurred. 

Morse,  J.,  (dteMntin^.)  The  evidence  in 
this  case  shows  tliat  the  statement  of  the 
financial  condition  of  Dudley  in  1886  was  ob- 
tained by  one  William  G.  Pungs  for  K.  G. 
Dun  &  Co.,  that  Pungs  personally  visited 
Dudley,  and  procured  this  statement.  I  du 
not  think  that  a  merchant  who  is  visited  by 
the  agents  or  attacMs  of  a  mercantile  agency, 
whether  it  be  R.  O.  Dun  &  Co.,  Bradstreets, 
or  any  other,  and  who,  at  their  request,  gives 
to  them  a  statement  of  the  condition  of  his 
business,  is  bound  thereafter  to  notify  such 
agencies  of  the  financial  or  other  changes  iu 
his  business;  nor  is  he  obligated  to  inform 
them  if  afterwards  he  is  on  the  verge  of  Imnk- 
ruptcy,  or  uuable  to  pay  his  debts..   To  so 
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maeh  of  the  opinion  of  the  chief  jastice  as 
tends  in  that  direction  I  must  dissent.  If  a 
merchant  should  seek  out  an  agency  or  its 
reporters,  and  give  a  statement  for  the  ex- 
press purpose  at  building  up  a  credit  there- 
on, the  case  would  be  difTecent.  But  a  mer- 
chant doing  business  without  regard  to  these 
agencies,  as  he  has  a  right  to  do,  who  is 
sought  out  by  such  agencies  or  their  eAa- 
ploy^s,  and  a  statement  demanded  of  him, 
and  who  in  good  faith  frankly  and  honestly 
tells  tliem  his  business  condition,  although 
under  no  legal  obligation  to  do  so,  ia  not 
thereby  bonnd  forever  Hfterwards  to  keep 
such  agencies  informed  of  ids  financial  stand- 
ing, any  more  than  he  wonld  be  had  he  made 
a  statement  to  some  person  not  connected 
with  such  agencies.  I  also  think  there  was 
error  in  admitting  in  evidence  a  copy  of  the 
report  in  1886  of  the  Bnancial  standing  of 
Dudley  from  the  books  of  U.  G.  Dun  &  Co. 
It  was  not  proven  that  the  verbal  statement 
of  Pungs  of  his  conversation  with  Dudley  in 
1886  was  correctly  transcribed  upon  the 
books  of  Dun  &  Co.,  or  tliat  the  copy  offered 
in  evidence  was  a  true  copy  of  the  statement 
as  it  appeared  upon  the  books  of  Dun  A>  Co. 
Fungs  himself  testified  that  all  he  couid  re- 
member about  the  statement  was  that  he 
went  and  saw  Dudley  and  had  a  talk  with 
him.  Under  such  a  state  of  proof  the  copy 
was  incompetent  as  evidence.  The  case  ought 
to  be  reversed,  and  sent  back  for  a  new 
trial. 


Lanodon  v.  Clatson  tt  at, 
(Supreme  Court  of  Michigan.    June  14, 1889.) 

ImVASCY— RATinOATIOX. 

A  married  woman,  a  minor,  bought  land,  assum- 
ine  two  mortgages  thereon  as  part  of  the  purchase 
price.  A  year  later  she  procured  a  loan  secured 
by  mortgage  on  the  land  from  one  L.  to  pay  off  the 

Erior  incambranceB.  She  afterwards  sold  the 
lad,  conveying  by  warranty  deed,  "subject  to  a 
certain  mortgage"  to  L.  After  coming  of  age  she 
executed  a  quitclaim  deed  to  one  P.  ATew  months 
later,  over  a  year  after  coming  of  age,  she  executed 
a  warranty  deed  to  P.,  "expressly  revoking  all  for- 
mer deeds  and  mortgages  made  by  me  before  I  be- 
came of  age.  "  HM.in  a  suit  by  L.  to  foreclose 
tala  mortgage,  that  P.,  having  taken  under  the 
qnltdalm,  witA  record  notice,  and  the  minor  never 
having  repudiated  the  purchase,  but  having  dealt 
with  the  title  as  owner  after  coming  of  age,  and 
the  transaction  having  been  for  her  benefit,  the 
mortgage  was  ratified  by  her  acquiescence  for  more 
than  one  year  after  reaching  majority. 

Appeal  from  circuit  court,  Montcalm  coun- 
ty; SMrru,  Judge. 

Lemuel  Clute,  for  complainant.  W  C. 
Beckwith  and  Davis  <t  Nichols,  for  defend- 
ant Palmer. 

Chahflix,  J.  Complainant  died  his  bill 
January  4,  1887.  to  foreclose  a  mortgage. 
As  originally  filed  it  contained  only  the  usual 
statements  of  bills  of  that  kind.  It  alleged 
that  May  Clayson  and  Charles  D.  Clayson 
made  their  two  promissory  notes  payable  to 
complainant,  dated  March  28, 1882, — one  for 


$400  due  three  yeara  from  date,  and  the  other 
for  9500  due  six  years  from  date,  with  inter* 
est  payable  annually  at  7  per  cent.  The 
mortgage  was  of  even  date,  and  was  exe> 
cuted  by  May  Clayson,  and  covered  40  acres 
of  land  in  Montcalm  county.  Luce  and 
Palmer  were  made  parties  as  suljsequent 
purcliHsers  or  incumbrancers.  Palmer  was 
the  only  defendant  who  answered.  He  set 
up  that  May  Clayson  whs  an  infant  under  21 
years  of  age  at  the  time  she  executed  the 
mortgage,  and  that  it  was  given  to  secure 
the  debt  of  her  husband,  Cbarl-  s  D.  Clayson. 
He  alleged  that  he  purchased  the  premises  on 
or  about  August  30,  1884.  from  May  Clay- 
son, paying  therefor  a  valuable  consideration, 
and  obtaining  a  quitcluim  deed,  and  after- 
wards, atiout  the  22d  day  of  October,  1884, 
after  said  May  Clayson  became  of  age,  and 
for  a  valuable  consideration  to  the  said  May 
Clayson  in  liand  paid,  she  made,  executed, 
and  delivered  to  him  a  warranty  deed,  and 
also  revoked  all  former  deeds  and  mortgages 
by  her  made  before  she  became  21  years  of 
age  by  inserting  therein  the  following:  "It 
being  the  intention  of  the  first  party  to  con- 
vey to  the  second  pnrty  all  the  title  I  had  to 
the  premises  at  the  time  I  became  twenty- 
one  years  of  age,  and  to  expressly  revoke  all 
former  deeds  and  mortgages  by  me  made  be- 
fore I  became  twenty -one  years  of  age." 
That  the  mortgage  to  complainant  is  void, 
and  constitutes  a  cloud  upon  his  title,  whicli 
he  asks  to  have  removed,  and  he  prays  for 
relief  and  the  benefit  of  a  cross-bill.  TIte 
complainant  then  amended  his  bill  of  com- 
plaint, stating  therein  that  May  Clayson 
purch.nsed  the  land  from  John  Q.  Wakely 
February  11,  1881,  and  took  from  him  a 
warranty  deed  in  which  the  conveyance  to 
her  was  made  subject  to  two  mortgages, — 
one  for  8300,  given  by  James  Kich  and  wife 
to  Thomas  Fuller,  guardian  of  May  Fuller, 
and  tlte  other  for  S500,  given  by  John  Q. 
Wakely  and  wife  to  James  Bich,— which 
mortgages  were  to  be  paid  by  May  Clayson 
as  part  of  the  consideration  for  the  land  on 
ber  purchase  from  Wakely,  and  that  she  ol>- 
tained  the  loan  of  the  money  from  complain- 
ant for  which  said  notes  and  mortgage  were 
g^ven  to  pay  tlie  above-mentioned  mortga- 
ges, tliat  she  stated  when  she  purchased  of 
Wakely.  tliat  such  indebtedness  was  her 
own,  and  that  Charles  D.  Clayson  merely 
signed  the  notes  as  surety;  that  she  repre- 
sented herself  to  be  21  years  old,  and  that 
complainant  would  not  have  loaned  the  money 
to  lier  liad  he  supposed  that  she  was  an  in- 
fant. He  further  stated  tliat  afterwards,  and 
on  the  28th  of  February.  1883,  May  Clayson 
sold  and  conveyed  said  land  to  John  Q. 
Wakely  by  warranty  deed,  which  contained 
this  clause:  "The  above  is  subject  to  a  cer- 
tain mortgage  given  to  I.angdon  March  28, 
1882,  for  8»00;"  and  on  September  2,  1884. 
said  John  Q.  Wakely  executed  a  deed  of  the 
land  to  y.  B.  Luce,  and  afterwards,  on  July 
22  and  October  22,  1884.  said  May  Clayson 
executed  the  deeds  above  referred  to.  |The 
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bill  charges  Luce  and  Palmer  with  combining 
and  confederating  with  May  Clayson  to  cheat 
complainant;  charges  on  belief  that  she  was 
of  full  age  when  she  executed  the  deed  tt> 
Wakely,  and  therein  ratified  the  mortgage; 
stat^  that  May  Clayson  and  Charles  D.  Claj- 
son  have  removed  to  and  are  residents  of 
Dakota,  and  are  pecuninrily  irresponsible; 
that  the  facts  and  circumstances  of  the  trans- 
action entitle  him,  if  she  was  a  minor,  to  be 
subrogated  to  the  rights  of  the  mortgagees 
named  in  the  deed  to  her  from  Wakely,  and 
which  she  procured  to  be  discharged  with 
the  money  obtained  from  liim. 

Tlie  bill  of  complaint  was  taken  as  con- 
fessed against  all  of  the  defendants  except 
Palmer,  who  answered  the  amended  bill,  in 
which  he  sets  up  substantially  the  same  de- 
fense as  in  the  answer  to  the  original  bill, 
and  denies  all  confederacy  and  connivance  to 
cheat  and  defraud  complainant;  claims  that 
he  is  the  owner  in  fee;  and  claims,  further, 
the  benefit  of  a  cross-bill,  and  that  his  title 
may  be  quieted.  Proofs  have  been  taken 
from  which  it  appears  that  May  Clayson, 
whose  maiden  name  was  May  Fuller,  was 
born  May  15,  1862.  That  she  was  married 
to  Charles  D.  Clayson  prior  to  February  11, 

1881.  On  February  11, 1881,  John  Q.  Wakely 
conveyed  to  May  Clayson  by  warranty  deed 
the  land  in  question,  in  which  deed  is  con- 
tained the  following:  "Said  second  party  tak- 
ing said  premises  subject  to  two  certain  mort- 
gages,— one  of  $800.  given  by  James  liich  and 
wife  to  Thomas  F.  Fuller,  guardian  of  May 
Fuller,  minor,  etc.,  the  other,  $500,  given  by 
John  Q.  Wakely  and  wife  to  James  Rich,  to- 
gether with  accrued  interest  on  the  same; 
the  amount  of  said  mortgages  being  deducted 
from  the  purchase  price  of  said  premises  on 
this  purchase."  The  mortgage  to  Fuller, 
guardian,  bears  date  June  30,  1879,  and  is 
given  to  secure  the  payment  of  $300  on  the 
3d  day  of  April,  1883,  with  interest  at  7  per 
cent.,  payable  annually.  The  mortgage  to 
James  M.  Rich,  given  by  Wakely,  bears  date 
the  1st  day  of  October,  1880,  and  is  given  to 
secure  the  payment  of  $500  on  the  1st  day  of 
April,  1884,  with  interest  at  the  rate  of  10 
per  cent.,  payable  semi-annually  on  the  1st 
days  of  October  and  April.  No  question  is 
made  as  to  the  validity  of  these  mortgages. 
The  next  conveyance  in  the  order  of  time  is 
the  mortgage  to  complainant  dated  March  28, 

1882,  executed  by  May  Clayson  to  secure  the 
payment  of  the  notes  set  forth  in  the  bill  of 
complaint.  On  the  same  day,  i.  e.,  March 
28,  1882,  Ruth  Ropp,  the  assignee  of  the 
mortgage  executed  by  James  M.  Rich  to 
Thomas  F.  Fuller,  guardian,  dated  June  13, 
1879,  executed  a  full  satisfaction  and  dis- 
charge thereof,  and  also,  on  the  same  day, 
James  M.  Rich  executed  a  full  satisfaction 
and  discharge  of  the  mortgage  given  by 
Wakely  to  him  on  October  1,  1880.  The 
mortgage  to  complainant  and  the  two  dis- 
cliarges  above  mentioned  were  each  recorded 
in  the  register's  office  on  the  29th  of  March, 
1882,  at  ti  o'clock  f.  m.    On  the  28lh  day 


of  February,  1883,  May  Clayson  executed  a 
statutory  warranty  deed  of  the  land  to  John 
Q.  Wakely.  which  contains  this  sentence: 
"The  above  is  subject  to  a  certain  mortgage 
given  to  Langdon  March  28,  1882,  for  nine 
hundred  dollars."  This  deed  was  placed  on 
record  February  12,  1884.  On  the  22d  day 
of  July,  1884,  May  Clayson  executed  a  quit- 
claim deed  of  the  premises  to  Don  £.  Palmer. 
This  was  acknowledged  before  a  notary  pub- 
lic in  Montcalm  county,  and  was  placed  on 
record  the  30th  day  of  August.  1884.  On  the 
2d  day  of  September,  1884,  John  Q.  Wakely 
and  his  wife  executed  a  quitclaim  deed  to  V. 
B.  Luce,  which  was  placed  on  record  Sep- 
tember S,  1884.  The  next  deed  is  dated  Oc- 
tober 22,  1884.  It  is  a  warranty  deed  from 
May  Clayson  to  Don  £.  Palmer,  and  contains 
the  clause  following:  "This  deed  is  executed 
and  delivered  by  first  party  for  the  purpose 
of  supplementing  and  adding  to  a  quitclaim 
deed,  previously  given  by  first  party  to  sec- 
ond party  herein,  and  conveying  the  above 
premises,  and  adding  thereto  covenants  of 
title;  it  being  the  intention  of  the  first  party 
to  convey  to  second  party  all  the  title  I  had 
to  the  premises  at  the  time  I  became  twenty- 
one  years  of  age,  and  to  expressly  revoke  all 
former  deeds  and  mortgages  made  by  me  be- 
fore I  became  twenty -one  years  of  age." 
This  deed  was  not  acknowledged  until  the 
4th  day  of  November.  1884,  before  a  notary 
public  of  Brown  county,  territory  of  Dakota, 
and  was  placed  of  record  on  the  14th  of  No- 
vember, 1884.  The  only  proof  introduced 
on  the  part  of  the  defendant  was  his  title 
deeds  from  May  Clayson,  and  testimony  tend- 
ing to  prove  her  age,  and  that  about  $30  of 
the  $900  loaned  was  used  in  paying  either  a 
store  account  or  note  of  Charles  D.  Clayson. 
The  second  deed  executed  by  May  Clnyson  to 
defendant  Palmer  conveye<l  no  title  or  inter- 
est in  the  land  whatever,  and  there  was  noth- 
ing to  which  the  covenants  of  warranty  could 
attach.  As  independent  covenants  for  title 
they  were  worthless,  for  the  reason  that  the 
defendant  was  a  married  woman,  and  the 
covenants  had  no  connection  with  any  sep- 
arate property  owned  by  her.  Tlie  com- 
plainant showed  that  the  loan  was  obtained 
by  May  Clayson  to  take  up  and  discharge  the 
two  mortgages  that  were  valid  liens  upon 
lier  property,  and  that  it  was  used  for  that 
purpose,  with  the  exception  of  a  few  dollars. 
The  arrangement  made  was  beneficial  to  May 
Clayson.  The  time  for  payment  was  extend- 
ed, and  the  interest  on  $500  reduced  from  10 
to  7  per  cent.  The  money  was  loaned  by  the 
complainant  in  good  faith,  and  upon  the  sup- 
position that  May  Clayson  was  of  full  age. 
Mr.  Rogers,  the  agent  of  complainant,  who 
made  the  loan,  testifies  that  to  appearance 
May  Clayson  was  at  that  time  25  years  old, 
and  he  got  the  impression  from  what  was 
said  and  done  that  she  was  then  of  full  age. 
When  the  defendant  obtained  his  quitclaim 
deed  from  May  Clayson  he  had  record  notice 
of  complainant's  mortgage,  and  that  it  ap- 
peared to  be  the  first  lien  upon  tiie.lw4,^  Ue 
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bad  record  notice  that  the  legal  title  had  been 
conveyed  from  May  Claysou  to  Wakely  by 
warranty  deed  expressly  made  subject  to 
complainant's  mortgage.  More  than  a  year 
had  elapsed  since  May  Clayson  had  attained 
her  majority,  and  by  no  word  or  act  had  she 
repudiated  or  revolted  the  mortgage  to  com- 
plainant, or  her  deed  to  Wakely.  Defendant 
Palmer  Is  not  sworn  as  a  witness,  and  there 
is  nothing  in  this  record  which  shows  that  he 
ever  paid  a  dollar  consideration  for  the  land 
in  question.  He  places  himself  upon  a  pure- 
ly legal  defense,  and  shows  himself  entitled 
to  no  equities  wliatever.  The  claim  set  up 
in  the  defense  tliat  this  9900  was  obtained, 
and  the  security  given,  to  pay  the  debts  of 
the  husband  of  May  Clayson,  has  failed  sub- 
stantially, and  I  think  entirely.  It  is  true 
tliat  May  Clayson  in  her  deposition  taken  in 
Dakota  says:  "The  mortgage  was  given  to 
secure  my  husband's  indebtedness.  Fart  of 
the  money  obtained  on  that  moi'tgage  went 
to  }>ay  oft  a  first  mortgage,  and  the  balance 
went  to  pay  other  indebtedness  of  my  hus- 
band." Bnt  the  proof  is  satisfactory  that 
she  is  mistaken.  The  money  was  not  ob- 
tained to  pay  her  husband's  indebtedness, 
bnt  to  pay  oft  incumbrances  on  her  property. 
That  she  represented  that  to  be  the  purpose 
when  she  obtained  the  loan,  and  that  all  but 
a  very  small  fraction  was  then  and  there  aph 
plied  to  that  purpose.  More  un8atisfactoi7 
is  the  testimony  of  £.  Barrett  and  Mr.  Rock- 
afellow.  Barrett  is  asked  if  he  knows  any- 
thing about  what  was  done  with  tlie  money 
that  was  borrowed  of  Mr.  Rogers,  the  wit- 
ness spoken  of,  and  he  replies:  "Well,  I 
think  it  went  to  Mr.  Rockafellow, — what  she 
owed  him.  I  suppose  it  was  a  family  debt.  I 
don't  know  whether  her  contracts  or  his  con- 
tracts,— store  bills.  He  kept  a  store  there  at 
that  time."  Mr.  Rockafellow  is  asked  if  he 
recolleoted  the  transaction  of  the  giving  the 
mortgage  to  Langdon,  and  if  he  knows  any- 
thing about  what  was  done  with  the  balance 
of  this  money  spoken  of.  He  testified  that 
part  of  it  was  paid  to  him, — that  he  did  not 
remember  the  amount, — for  a  note  he  held 
against  Charles  Clayson.  He  could  not  say 
positively.  He  had  quite  a  good  deal  to  do  with 
Clayson,  and  he  thought  the  note  was  for  a 
horse,  and  thought  it  was  somewhere  in  the 
neighborhood  of  925  to  $30.  That  he  knows 
where  he  got  the  money  because  he  (Rocka- 
fellow) tried  to  make  a  loan  for  them  to  an- 
other party  before  that  one.  Tliey  wanted 
to  get  the  money  partly  to  pay  off  the  mort- 
l^ages  and  partly  to  pay  him.  They  owed 
bim  a  store  account  besides  the  note.  Rog- 
ers testified  that  they  computed  the  amount 
due  upon  the  mortgage  indebtedness,  and  it 
came  to  nearly  $900,  and  they  said  they 
would  take  8900.  There  was  a  small  bal- 
ance over,  probably  one  or  two  dollars. 
Whatever  it  was,  was  paid  to  May  Clayson, 
and  he  does  not  know  what  was  done  with 
it.  I  do  not  think  that  this  small  balance, 
whether  $1  or  880.  that  was  paid  to  Mi-s. 
Clayson  after  paying  the  mortgages,  has  any- 


thing to  do  with  the  validity  of  the  mortgage 
in  question. 

It  is  evident  that  the  object  and  purpose 
of  making  the  loan  of  Mr.  Langdon  was  to 
pay  oft  and  discharge  the  existing  incum- 
brances upon  May  Clayson's  land,  and  to 
substitute  the  lien  of  the  Langdon  mortgage 
for  those,  and  obtain  a  longer  time  for  pay- 
ment at  a  lower  rate  of  interest.  Upon  what 
principle  of  equity  or  justice  can  the  validity 
of  this  mortgage  be  attacked  and  set  aside  as 
invalid  ?  The  infant  was  by  her  own  oath 
then  nearly  20  years  of  age.  More  tlian  a 
year  previously  she  had  purchased  this  land, 
and  taken  the  title  in  her  own  name,  subject 
to  the  incumbrances  which  she  assumed  and 
agreed  to  pay  as  part  of  the  purchase  price. 
She  has  never  repudiated  this  transaction, 
but  has  ratified  and  affirmed  it  after  her  ma- 
jority by  dealing  with  the  title  she  thus  ac- 
quired as  owner.  She  could  not  ratify  the 
purchase  without  ratifying  the  agreement  to 
pay  the  existing  liens  as  part  of  the  purchase 
money,  nor  without  ratifying  the  manner  tn 
which  she  dealt  with  those  liens.  She  vol- 
untarily sought  complainant,  and  borrowed 
the  money  from  him  to  pay  off  these  incum- 
brances by  placing  another  upon  the  prem- 
ises. By  this  she  only  shifted  her  obligation 
to  pay  Ropp  and  Rich  to  pay  the  same  pur- 
chase price  to  complainant.  She  is  not 
harmed  by  this  transaction,  but  is  benefited. 

While  there  is  no  absolute  time  in  which 
an  infant  must  act  after  he  has  arrived  at 
the  age  of  21  to  prevent  the  presumption  of 
ratification  arising  from  lapse  of  time,  and 
while  courts  will  not  be  curious  to  inquire 
whether  the  act  was  beneficial  or  other- 
wise, or  stringent  in  applying  the  rule  that 
he  must  act  in  a  reasonable  time  when  it  is 
proper  to  protect  his  rights,  yet  when  he 
has  a  right  to  repudiate  a  transaction  in 
which  he  has  not  been  defrauded  or  over- 
reached, and  where  he  has  received  and  re- 
tained the  benefit  of  the  transaction,  he 
must  act  with  reasonable  promptness,  or  he 
will  be  deemed  to  have  ratified  the  act  by  ac- 
quiescence. 

Under  the  facts  of  this  case,  independent- 
ly of  other  considerationB  under  which  this 
mortgage  must  be  treated  and  held  as  a  valid 
security,  a  right-minded  person  never  would 
have  attempted  to  repudiate  the  mortgage 
executed  for  the  purpose  and  under  the  cir- 
cumstances of  this  case,  and,  after  the  lapse 
of  more  than  one  year  after  she  reached  ma- 
jority, she  will,  in  aid  of  justice  and  equity, 
and  to  prevent  fniud,  be  deemed  to  have  in- 
tended to  ratify  the  transaction  by  her  si- 
lence and  acquiescence.  It  would  be  a  re- 
proach upon  the  administration  of  justice  if 
a  scheme  so  inequitable  and  unconscionable 
as  this  appears  to  be  from  the  record  should 
succeed.  Courts  of  equity  will  always  view 
with  special  favor,  and  guard  with  jealous 
care,  the  rights  of  infants,  but  they  will  not 
lend  their  aid  to  infants,  or  those  who  en- 
trench themselves  behind  them,  to  perpetrate 
wrong  upon  innocent  parties,/>r  aid  in  .d^ 
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priving  such  parties  of  Uieir  just  rigtalB. 
The  decree  of  the  circuit  court  is  honest,  und 
should  be  afflnued. 

Sherwood,  G.  J..  Cahfbexl  and  KoitSE, 
JJ..  concurred.    Long,  J.,  did  not  sit. 


Ironwood  Store  Co.,  Limited,  v.  Harri- 
son et  al. 

{Supreme  Court  of  Michigan.    June  14, 1889.) 
Prinoipai,  asd  Aoest — ^Ratification. 

1.  In  an  action  for  the  price  of  eoods  sold  and 
delivered  to  N.,  who,  as  ptaintUf  claimed,  bonght 
them  as  defendants'  a^nt,  orders  for  ^oods  drawn 
by  N.  at  about  the  same  time,  on  third  persona,  in 
which  he  purported  to  act  as  defendants'  agent, 
but  which  were  not  shown  to  have  bean  recog- 
nized in  any  way  by  them,  ai«  not  admissible  as 
proof  of  the  agency. 

a.  Evidence  that,  in  certain  suits  between  third 
persons,  N.  testified  that  he  was  "walking  boss" 
for  defendants  (railroad  contractors)  was  iuad- 
inissible  to  prove  the  aeency. 

8.  A  general  agent  has  no  authority  to  ratify 
the  act  of  a  stranger,  unless  the  power  of  appoint- 
ing agents  has  been  delegated  to  him;  nor  can  he 
estop  the  principal  from  denying  liability  by  prom- 
ising to  pay  for  goods  bought  by  the  stranger,  if 
the  latter  would  O  K  the  account. 

4.  Where  a  bill  of  exceptions  contains  a  con- 
nected narrative  giving  the  testimony  of  the  wit- 
nesses, beginning  with  plaintiff's,  and  closing 
with  the  statement,  "and  thereupon  the  defend- 
ants rested  their  case, "  the  record  wiU  be  pre- 
sumed to  contain  all  the  evidence  in  the  case  bear- 
ing on  the  questions  raised. 

Error  to  circuit  court,  Gogebic  county; 
Williams,  Judge. 

Action  for  the  price  of  goods  sold  and  de- 
livered, brought  by  tlie  Iron  wood  Stove  Com- 
pany, Limited,  against  Samuel  A.  Harrison 
and  Samuel  M.  Green,  partners  as  Harrison 
&  Green.  Verdict  and  judgment  for  plain- 
tiff, and  defendants  bring  error. 

M.  M.  Riley,  for  appellants.  Hammond 
&  Buck,  {D.  E.  Corhilt,  of  counsel,]  for  ap- 
pellee. 

Ghahplin,  J.  Action  for  goods  sold  and 
delivered.  In  the  spring  and  summer  of 
1887,  Harrison  &  Green  were  contractors 
for  building  about  sixty  miles  of  railroad 
from  the  Montreal  river  to  a  point  about 
eight  miles  from  Bessemer,  being  a  portion 
of  the  Dulutb,  South  Shore  &  Atlantic  liail- 
road.  Guidio  &  Warner  were  subcontractors, 
and  were  to  build  about  eight  miles  of  the 
road.  They  were  to  have  their  job  com- 
pleted on  or  before  the  16th  of  June.  Plain- 
tiffs are  a  corporation  doing  business  at  Iron- 
wood,  selling  goods  and  supplies.  One  Pat- 
riclc  Nickolson  was  an  agent  for  Guidio  & 
Warner.  He  was  what  was  called  a  "  walk- 
ing boss"  or  "foreman."  His  duty  was  to 
look  after  diflei-ent  gangs  of  workmen,  to 
see  if  they  were  doing  their  duty,  and  in- 
struct them  what  to  do,  but  he  had  no 
charge  over  supplies.  About  the  12th  of 
May,  1887,  Nickolson  ordered  a  bill  of  goods 
from  plaintiffs,  and  they  were  furnished  to 
Guidio  &  Warner.  The  goods  were  deliv- 
ered to  Nickolson  by  plaintiffs,  who  told 


plaintiffs  that  Guidio  &  Warner  t^ere  sub- 
contractors to  Harrison  &  Green.  The  goods 
were  not  delivered  on  the  12th  according  to 
the  testimony  of  Mr.  Atkinson,  who  made 
the  sale,  for  the  reason  that  he  did  not  know 
Guidio  &  Warner,  and  be  held  the  goods  un- 
til he  heard  further  about  them.  He  saw 
Nickolson  on  the  16th,  and  be  guarantied  it 
would  be  all  right;  tliat  the  goods  would  be 
paid  for.  Some  more  goods  were  ordered  on 
Uie  I6th,  and  were  all  delivered  to  NickolsMi 
at  the  same  time.  Attempt  was  made  to 
prove  the  agency  of  Nickolson  for  Harrison 
&  Green.  For  this  purpose  the  plaintifCs  in- 
troduced as  a  witness  Michael  H.  Martin, 
who  was  engaged  in  the  mercantile  business 
in  Bessemer,  another  village  of  Gogebic 
county,  who  testified  that  lie  was  acquainted 
with  Harrison  &  Green,  and  also  with  Pat- 
rick Nickolson,  during  April  and  May,  1887; 
that  from  February  to  and  including  June 
he  was  "walking  boss"  for  Harrison  ife 
Green;  that  the  duties  of  a  walking  boss  are 
to  see  tliat  the  work  of  tlie  subcontractors  is 
done  according  to  contract,  but  he  has  no 
charge  over  supplies;  that  he  had  dealing.s 
with  Harrison  &  Green  during  tliose  months; 
that  he  delivered  goods  to  Guidio  &  Warner 
on  both  written  and  vei'bal  orders  of  Patrick 
Nickolson;  Uiat  these  goods  were  paid  for  by 
Harrison  &  Green's  pay-master,  sometimes 
by  check,  and  sometimes  in  cash;  when  paid 
for  by  check,  it  would  come  from  Milwaukee, 
signed  by  Harrison  &  Green;  these  orders 
were  signed  by  Patrick  Nickolson  in  bis  own 
name,  and  not  as  agent  for  Harrison  & 
Green;  that  he  thought  be  had  the  orders 
still  in  his  possession,  and  could  produce 
them.  Counsel  then  submitted  to  the  inspec- 
tion of  witness  an  order  given  to  Bingham 
&  Ferrin,  and  asked  this  qnestion:  "(^ueg- 
tion.  Look  at  that,  and  see  if  that  is  the 
form  of  the  order  you  received."  Defend- 
ants' counsel  objected  to  the  question  and 
testimony  as  incompetent,  which  was  over- 
ruled, and  the  witness  answered:  "It  is 
something  similar."  The  witness  was  dis- 
missed, and  aiterwards  recalled,  and  testified 
that  he  had  looked  foi  the  orders  he  had  tes- 
tified to  the  day  before,  but  did  not  find 
them,  but  he  Uiought  they  were  there,  as  he 
had  seen  them  not  more  titan  five  or  six 
weeks  before.  He  testified  that  he  knew 
Pat  Nickolsoo's  handwriting.  An  order  was 
then  shown  witness,  and  he  said  that  he 
thouglit  it  was  Nickoison's  signature;  that 
he  could  not  swear  to  it,  because  tte  did  not 
see  it  often  enough  to  know  exactly;  that  he 
only  saw  one  or  two  simihir  to  that  exhibited 
to  him.  In  his  opinion,  it  was  Nickoison's 
signature.  The  order  was  then  offered  in 
evidence.  It  was  dated  May  30th,  which 
was  soma  two  weeks  after  the  goods  were 
ordered  from  plaintiff.  Objection  was  prop- 
erty made,  but  the  court,  remarking  that  it 
was  very  near  the  time,  permitted  the  order 
to  t>e  read  in  evidence,  as  follows:  "Bingham 
&,  Perrin:  Please  let  bearer  have  barrel  of 
sugar;  lUO  lbs.  lard;  one  tub  of  butter;  one 
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barrel  of  pork.  Pat  Kickolson.  Harbison 
&  GiiKSN."  Anothpr  order,  dated  June  1, 
1888,  waa  permitted  to  be  read  in  evidence 
to  prove  that  iNickolson  acted  aa  agent.  It 
read  as  followB:  "Office  of  Bingham  &  Per- 
rin.  General  Merchandise.  June  1,  1888. 
I'lense  deliver  to  bearer  15  pairs  of  blankets, 
and  charge  same  to  Harrison  &  Green.  Pat 
NiCKOLsoN."  These  orders  were  not  in  is- 
sue in  this  suit  There  was  not  one  word  of 
testimony  to  show  that  Bingham  &  Perrin 
ever  delivered  the  gooda  ordered  tu  Harrison 
&  Green,  or  that  they  ever  knew  of  the  action 
of  Nickulson  or  recognized  it  or  paid  for 
them.  The  testimony  was  irrelevant  to  the 
issue,  and  should  have  been  excluded.  North 
V.  Metz,  57  Mich.  612.  24  K.  W  Bep.  759. 

Richard  Gage,  a  witness  for  plaintiff,  kept 
a  hotel,  and  knew  Nickolson.  He  testified 
that  he  thought  that  Nickolson  was  walking 
boss,  and  acted  as  agent  for  Harrison  & 
Green ;  that  he  used  to  get  him  to  O  K  his 
board  accounts;  that  Mr.  Harrison  told  him 
to  be  Bare  to  have  Mr.  Nickolson  or  Mr.  Mc- 
Dougai  O  K  his  accounts,  and  It  would  save 
dispute  among  sonoe  of  tlie  Itcad  men.  These 
board-bills  were  for  men  that  were  going  to 
work  for  Guidio  &  Warner.  They  were 
bringing  a  good  many  men,  sometimes  as 
liigh  as  30  or  40  a  day.  He  testified.  "1 
don't  say  Kickulson  was  agent  to  buy  sup- 
plies. I  say  they  told  me  to  have  Nickolson 
O  K  the  board-bills,  and  they  would  be  all 
right."  With  reference  to  these  board-bills 
the  testimony  of  Mr.  Bloodgood,  who  was 
pay-master  of  defendants'  rrad,  shows  tliat 
during  the  progress  of  the  woi-k  more  or  less 
men  were  sent  in  to  go  upon  tbe  work,  and 
McDougal  arranged  to  have  them  kept  by 
the  hotel-Jieepers  until  they  could  be  sent  out 
on  the  work.  Mr.  McDougal  was  authorized 
to  pay  for  such  board,  and  be  paid  on  tbe  O  K 
of  Mr.  McDougal  bills  of  that  nature. 

Error  was  also  committed  in  permitting 
tbe  witness  Uagerson,  who  was  a  justice  of 
tbe  peace,  to  te^ify  that  in  one  or  more  salts 
in  which  Guidio  &  Warner  were  interested, 
but  in  which  Harrison  &  Green  had  no  in- 
terest, Nickolson  claimed  to  be  a  walking 
Ihjsb  for  HaiTison  &  Green.  Such  testimony 
liad  no  tendency  to  prove  that  Kickolson  was 
agent  of  Hiwrison  &  (jreen.  It  was  showing 
tbe  statement  of  a  person  who  claimed  to  be 
an  agent  as  to  bis  agency  in  a  matter  not 
connected  with  his  principal.  There  was  no 
testimony  in  the  case  that  showed,  or  tended 
to  siiow,  that  JSickolson  was  general  »gent 
of  Harrison  &  Green,  or  that  he  waa  specially 
autliorized  to  purchase  for  them. 

The  defendante'  counsel  claims  that  the 
testimony  is  not  all  returned  in  the  bill  of 
exceptions,  and  that  tbe  presumption  in  favor 
of  tbe  verdict  is  that  there  was  such  testi- 
mony. We  find  no  express  statement  that 
tbe  testimony  is  all  returned,  but  the  bill  of 
exceptions  contains  statements  which  are 
equivalent  thereto.  The  witnesses  appear 
to  have  been  introduced,  and  the  record 
states  that  they  were  "sworn  and  testitied 


upon  direct  examination  as  follows,"  and, 
"  upon  being  cross-examined,  testified  as  fol- 
lows." And  at  the  close  of  the  plaintiff's 
evidence  the  statement  is:  "And  thereupon 
said  plaintiff  rested  its  case."  And  then 
follows:  "And  the  said  defendants,  to  prove 
and  maintain  the  issue  on  their  part,  called 
William  Bloodgood  as  a  witness,  wIk>,  upon 
direct  examination,  testified  as  follows;" 
and  so  the  record  shows  a  connected  narra- 
tive, giving  the  testimony  of  each  witness, 
and  closing  with  the  statement:  "And  there- 
upon the  defendants  rested  their  case." 
When  a  bill  of  exceptions  is  so  constructed 
it  will  be  presumed  to  contain  all  the  evi- 
dence beari  ng  on  the  questions  raised.  Hitch- 
cock V.  Burgett,  38  Mich.  501. 

The  main  question  turned  upon  the  con- 
troversy whether  Harrison  &  Green  had  rati- 
fied tbe  act  of  Nickolson  in  ordering  the 
goods.  To  show  ratification,  tbe  plaintiff  in- 
troduced testimony  tending  to  show  that, 
after  the  goods  had  been  furnished,  plaintiff, 
through  Atkinson,  presented  the  bill  thereof 
to  one  A.  D.  McDougal,  who  repi^esented 
himself  as  agent  of  Harrison  &  Green.  At- 
kinson testified  that  he  presented  three  bills 
to  McDougal,  who  looked  them  over,  and 
told  him  to  take  the  Guidio  &  Warner  bill 
to  Nickolson,  and  liave  him  O  K  it,  and  be 
would  pay  it  tbe  next  day;  that  he  did  pre- 
sent ttie  bill  tu  Nickolson,  and  be  marked  it 
"0  K,"  and  signed  his  name;  that  be  after- 
wards saw  it  in  Harrison  &  Green's  office,  in 
Bessemer,  O  K'd  by  Nickolson.  The  bill 
was  afterwards  produced  in  court  with  Cite 
O  K  of  Nickolson  upon  it.  Another  bill, 
called  the  "tie-bill,"  McDougal  handed  to  a 
Mr.  Chamberlain,  and  told  him  "to  see  to 
that."  For  the  small  bill  of  «36.20  which 
had  been  ordered  by  McDougal,  he  told  him 
he  would  have  a  clieck  sent,  which  be  did. 
It  was  admitted  upon  the  trial  by  counsel  for 
defendants  that  McDougal  was  agent  for  Har- 
rison &  Green.  McDougal  was  also  sworn 
as  a  witness  for  defendants,  and  he  testified 
that  in  April  and  May  he  was  superintendent 
on  the  South  Shore  Road  for  Harrison  & 
Green;  that  his  authority  was  to  represent 
them  in  everything  connected  with  the  con- 
struction of  the  road.  Whenever  it  was  nec- 
essary to  obtain  supplies,  he  was  to  get  them. 
The  plaintiffs  claim  that  this  testimony  tends 
to  prove  a  ratification  by  Harrison  &  Green, 
through  their  agent  McDougal,  and  his  prom- 
ise to  pay.  Plaintiffs  have  been  lulled  into 
security,  when  they  migiit  have  commenced 
their  attachment  suit  sooner,  as  Harrison  & 
Green  were  non-residents.  In  some  cases  an 
agent  may  ratify  the  unauthorized  act  of  an- 
other agent;  as  "where  the  act  which,  when 
done  by  one  agent,  was  unauthorized,  is  with- 
in the  general  power  of  another  agent  of  the 
same  principal,  the  doing  of  the  act  by  the 
first  agent  may  be  ratified  by  the  second." 
Mechem,  Ag.  §  121.  Ratification  by  an 
agent  depends  upon  certain  facts,  which  must 
attirmatively  be  made  to  appear:  (1)  The 
agent  ratifying  must  have  had  general  poweic> 
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to  do  himself  the  act  which  he  ratifies.  (2) 
They  must  both  be  agents  of  the  same  prin- 
cipal, and  the  agent  whose  act  is  in  question 
must  have  professed  to  act  as  a^ent  of  the 
ooinnion  principaL  A  stranger  to  a  party 
acting  without  authority  may  do  an  act  in 
the  name  of  another  wliich  that  other  may 
ratify,  and  so  make  it  his  own.  But  his  gen- 
eral agent  has  no  such  authority  to  ratify 
the  act  of  a  stranger  done  in  the  name  of  the 
principal,  unless  power  of  appointing  agents 
has  beien  delegated  to  him  by  his  principal. 
He  cannot  ratify  without  making  the  person 
for  the  act  or  occasion  the  agent  of  the  prin- 
cipal, and  this  is  beyond  his  general  powers 
as  agent.  Nickolson  did  not  reprc  sent  him- 
self to  plaintiffs  as  l>eing  an  agent  for  defend- 
ants. There  is  no  testimony  in  the  case 
tending  to  show  that  Nickolson  at  the  time 
he  purchased  the  supplies  was  the  agent  of 
defendants.  Tlie  act,  so  far  as  Harrison  & 
Green  are  concerned ,  was  the  act  of  a  stranger 
making  the  purchase  without  authority  from 
them,  and  not  even  in  their  name.  McDou- 
gal,  therefore,  had  no  authority  to  ratify  or 
bind  Harrison  &  Green  by  any  promise  of 
payment.  Nor  could  be  estop  the  defendants 
from  denying  their  liability  by  promising  to 
pay,  if  Nickolson  would  O  K  the  account. 
We  think  the  case  comes  within  the  princi- 
ples of  the  following  cases:  Wells  v.  Martin, 
82  Mich.  478;  Danaher  v.  Garlock,  33  Mich. 
295;  Frost  v.  Lawler,  34  Mich.  236;  Ham- 
merslough  v.  Clieatham,  84  Mo.  13.  It  fol- 
lows that  the  judgment  must  be  reversed,  and 
a  new  trial  granted. 


Long,  J.,  did  not  sit. 
concurred. 


Tlie  other  justices 


Bromley  o.  Goff.  • 
(Supreme  Court  of  Michigan.     June  14,  18S9.) 

Plbadiito — Variance— Assumpsit — CoiiMOi? 
Counts. 

1.  Platntiff  In  aasump/iit  alleged  that  defendant 
executed  to  him  a  lease  of  certain  premises,  to  be 
used  as  a  restaurant,  in  consideration  whereof 
plaintiff  agreed  to  fit  the  premises  for  use,  and  to 
furnish  defendant  with  certain  lunches  when  de- 
sired. Plaintiff  alleged  performance  on  his  part, 
but  that  through  defendant's  failure  to  pay  rent  to 
the  landlord  paramount  they  were  evicted',  whore- 
by  plaintiff  was  damaged.  He  offered  in  evidence 
a  written  lease,  from  which  it  appeared  that,  in  ad- 
dition to  the  agrreement  to  fit  up  the  building  and 
furnish  the  lunches  mentioned  in  the  declaration  as 
the  consideration  for  the  lease,  plaintiff  was  bound 
to  pay  half  the  expense  of  fitting  up  club-rooms  for 
their  joint  use,  and  to  sell  no  liquors  or  oigars  him- 
self, but  to  purchase  such  as  he  needed  from  de- 
fendant. Seld,  that  by  reason  of  the  omission  to 
state  the  whole  consideration,  which  consisted  of 
executory  promises,  necessaiy  to  be  alleged  with 
accuracy,  there  was  a  variance  between  the  decla- 
ration and  the  lease,  rendering  the  latter  inadmis- 
sible. 

2.  The  plaintiff's  damages  through  loss  of  time, 
loss  on  furniture  purchased  for  the  restaurant, 
loss  on  the  business,  etc.,  oocasioned  by  his  evic- 
tion, could  not  be  recovered  under  the  common 
counts. 

Error  to  circuit  court,  Wayne  county; 
Hknuy  H.  Bkevoobt,  Judge. 


Assumpsit  by  George  E.  Bromley  against 
Clarissa  Goil.  Judgment  for  defendant,  and 
plainti£F  brings  error. 

/.  W.  Donovan,  for  plaintiff  in  error. 
Chaa.  Kudner,  for  defendant  in  error. 

Chamflin,  J.  The  declaration  in  this 
case  was  in  asseumpKit,  and  alleged  that  in 
the  fall  of  the  year  1887  the  parties  entered 
into  a  written  lease  and  contract  in  which 
the  defendant  agreed  to  and  with  the  plain- 
tiiT  to  let  and  lease  to  him  the  restaurant 
premises  in  the  second  story  of  the  north-west 
corner  of  Jefferson  avenue  and  Eandolpli 
street,  Detroit,  for  and  during  the  time  from 
the  date  of  the  lease  to  May  1,  1889,  for  the 
refitting  and  repairs  to  be  made,  and  whicb 
were  immediately  made,  by  plaintiff  on  said 
premises,  and  certain  lunches  to  be  furnished 
by  plaintiff,  and  he  duly  fnniished  the  same, 
at  a  cost  of  $500,  and  for  which  labor,  mate- 
rials, and  repairs  by  said  plaintiff  so  fur- 
nished he  WHS  to  have  and  enjoy  the  said 
premises  for  the  time  aforesaid,  free  of  rent; 
and  the  plaintiff  averred  that  in  full  reliance 
upon  said  promises  he  proceeded  to  and  did 
fit  up  said  premises  immediately,  and  began 
to  build  up  a  trade  in  the  restaurant  bus^ 
ness,  and  expended  large  sums  of  money  in 
the  repaii-s  of  walls,  papering,  mending 
wood- work,  repairs  of  locks  and  keys,  plumb- 
ing, carpenter  work,  painting,  buying  stoves, 
dishes,  and  fixtures,  and  generally  prepared 
to  do  a  large  restaurant  business  in  said 
premises;  that  about  January  1.  1888,  and 
after  the  defendant  had  long  neglected  to  pay 
her  rent  to  the  owner  of  said  reatHiiraiit 
building,  both  defendant  and  plaintiff  were 
forcibly  put  out  and  ejected  from  said  prem- 
ises, without  any  fault  of  plaintiff  whatever. 
By  reason  of  said  breach  of  contract  and  fail- 
ure to  perform  her  contract  defendant  has 
caused  plaintiff  to  lose  his  restaurant  trade 
and  custom,  and  to  be  forcibly  turned  out 
from  his  premises  leased  of  defendant,  and 
to  lose  the  cost  of  repairs  and  expenses  of  ad- 
vertising  and  fitting  up  and  furnishing 
same,  together  with  a  large  outlay  made  and 
expended  by  plaintiff  in  reliance  upon  said 
lease  and  contraL-tof  possession  with  defend- 
ant, without  any  fault  or  default  of  his  own, 
but  wholly  by  and  through  the  default  of  de- 
fendant in  failing  to  keep  and  perform  her 
said  contract  with  plaintiff,  including  the 
contract  incidental  thereto, — her  rent  paid  up, 
to  enable  her  to  hold  for  plaintiff  the  prem- 
ises aforesaid,— to  his  damage  in  all  of  91,000. 
The  common  counts  in  assumpsit  were  add- 
ed, under  which  a  bill  of  particulars  was 
filed  fur  loss  on  purchase  of  dishes  for  res- 
taurant, oil-cloth,  napkins,  spoons,  etc.,  in- 
cluding time  in  cleaning  up,  loss  of  busi- 
ness, and  of  plaintiff's  own  time.  Ttie  plea 
was  the  general  issue. 

On  the  trial  the  plaintiff  offered  in  evi- 
dence, after  proving  its  execution,  the  fol- 
lowing paper  writing,  viz.:  "It  is  herel>y 
agreed  between  Clarissa  A.  Goff,  of  Detroit, 
Wayne  county,  Michigui,  puty  of  tiie  first 
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part,  and  George  E.  Bromley,  of  the  same 
place,  party  of  the  second  part,  as  follows: 
The  said  party  of  the  first  part,  in  considera- 
tion of  the'  covenants  herein  specified,  does 
hereby  let  and  lease  to  the  said  party  of  the 
second  part  the  rooms  up-stairs  on  the  corner 
of  JefTerson  avenue  and  liandolph  street,  ex- 
cepting the  three  back  rooms  over  No.  81 
Randolph  street,  in  the  city  of  Detroit, 
Wayne  county,  Michigan,  together  with  the 
furniture  now  contained  in  said  premises, 
from  tlie  date  hereof  until  tlie  1st  day  of 
May,  1889,  on  the  terms  and  conditions  here- 
inafter mentioned,  to  be  used  and  occupied 
for  a  restaurant  and  eating-rooms.  And  the 
said  party  of  the  second  part  does  hereby 
hire  the  said  preniisus  for  the  term  above 
specilied,  and  does  covenant  and  agree  to  put 
said  premises  in  good  repair,  and  fit  up  the 
same  so  as  to  render  it  fit  for  said  business, 
and  run  the  same  in  a  quiet  and  orderly  man- 
ner; that  he  will  not  keep  or  sell  cigai-s  or 
liquors  on  his  own  account,  but  agrees  to 
purchase  all  cigars,  liquors,  and  drinks  used 
on  said  premises  or  in  the  club-room  herein- 
after mentioned,  from  said  first  party,  and 
pay  her  therefor  the  regular  retail  price;  and 
also  that  he  will  cook  lunches  for  the  bar- 
room, when  required  by  said  first  party,  free 
of  charge.  It  is  further  agreed  that  said  par- 
ties hereto  are  to  jointly  fit  up  and  furnish 
two  back  rooms  over  81  liandolph  street  for 
a  club-room,  each  to  pay  one-half  the  ex- 
pense, and  the  said  party  of  the  second  part 
is  to  take  care  of  and  attend  to  said  rooms, 
and  keep  the  same  in  order,  and  the  proceeds 
of  the  games  therein  are  to  be  divided  equally 
between  said  parties.  And  said  party  of  the 
second  part  further  agrees  that  he  will  not 
assign  nor  transfer  this  lease,  or  sublet  said 
premises  or  any  part  thereof,  without  the 
written  assent  of  said  party  of  the  first  part. 
An<l  also  tlial  he  will  at  his  own  expense, 
during  the  continuance  of  this  lease,  keep 
said  premises  and  every  part  thereof  in  as 
£ood  repair,  and  at  the  expiration  of  the 
term  yield  and  deliver  up  the  same  in  like 
condition,  as  when  taken,  reasonable  use  and 
wear  thereof  and  damage  by  the  elements  ex- 
cepted.. And  the  said  party  of  the  first  part 
clo-'s  covenant  that  the  said  party  of  the  sec- 
ond part,  on  performing  the  covenants  afore- 
said, shall  and  may  peacefully  and  quietly 
have,  hold,  and  enjoy  the  said  premises  for 
the  term  aforesaid.  The  covenants,  condi- 
tions, and  agreements  made  and  entered  into 
by  the  several  parties  hereto  are  declared 
binding  on  their  respective  heirs,  representa- 
tives, and  assigns.  Witness  our  hands  and 
seals  this  19th  day  of  October,  1887.  C.  A. 
GoFF.  [Seal.]  Geo.  E.  Bkomley.  [Seal.] 
It  is  hereby  understood  and  agreed  that  in 
case  said  first  party  procures  a  new  lease  of 
said  premises,  or  an  extension  of  the  present 
one,  said  second  party  is  to  have  the  same 
rights  therein  as  above  specified,  until  the 
expiration  thereof.  C.  A.  Goff.  [Seal.] 
Geo.  E.  Bromley.  [Sesil.]"  Counsel  for 
defendant  objected  to  tlie  admission  of  the 


instrument  in  evidence  as  incompetent,  as 
there  was  a  material  variance  in  the  instru- 
ment offered  and  the  declaration  in  this: 
that  it  does  not  set  forth  the  entire  consider-  ' 
ation  in  the  lease  between  the  parties.  The 
court  sustained  the  objection,  and  excluded 
the  testimony.  The  plaintiff's  attorney  then 
offered  testimony  to  prove  that  the  plaintiff, 
at  the  request  of  defendant,  proceeded  to  pay 
out  -money  in  fitting  up  a  restaurant,  and  was 
at  large  expense  and  outlay  at  her  request. 
The  counsel  for  the  defendant  objected,  be- 
cause it  all  depended  upon  the  written  agree- 
ment, and  the  court  excluded  it  because  it 
was  set  forth  in  the  written  contract,  and  on 
request  of  defendant's  counsel  directed  a  ver- 
dict for  defendant. 

The  errore  assigned  are  upon  the  ruUngs 
of  the  court.  The  consideration  for  the  de- 
fendant's covenant  for  quiet  enjoyment  dur- 
ing the  term  for  which  the  premises  were 
demised  to  the  plaintiff  consisted  of  several 
particulars,  viz.:  (1)  Plaintiff  was  to  put 
the  premises  demised  In  good  repair,  and  fit 
up  the  same  so  as  to  render  them  fit  for  the 
business  of  a  restaurant  and  eating-rooms; 
(2)  that  the  plaiutift'  would  not  keep  or  sell 
cigars  or  liquors  on  his  own  account,  but  he 
agreed  to  buy  and  pay  for  such  as  were  used 
upon  the  premises  from  the  plaintiff;  (3) 
that  he  would  cook  lunclies  for  the  bar-room, 
wlien  required,  free  of  charge:  and  (4)  that 
he  would  jointly  with  plaintiff  fit  up  and 
furnish  two  back  rooms  over  81  Randolph 
street,  and  pay  one-half  of  the  expense,  and 
take  care  of  and  attend  to  and  keep  tlie  same 
in  order.  There  may  be  some  question  as  to 
whetlier  the  fourth  subdivision  above,  en- 
tered into  the  consideration  for  the  renting, 
but  it  cannot  be  said  to  be  entirely  severable 
from  the  leasing,  as  it  is  plain  that  without 
the  restaurant  and  eating-house  the  club- 
room  would  be  of  no  value.  It  was  an  ad- 
junct to  the  premises  demised,  and  tlie  agree- 
ments concerning  it  were  entered  into  in 
connection  with  the  lease.  It  is  seen,  there- 
fore, that  the  consideration  for  defendant's 
promise  set  out  in  the  instrument  offered  in 
evidence  is  a  continuing  one.  On  the  other 
iiand,  the  letting  of  the  premises  described 
is  not  the  only  consideration  moving  to  the 
defendant  for  occupying  the  premises,  and 
expending  his  labor  and  means  in  fitting  it 
up.  The  plaintiff  undertook  to  sell  defend- 
ant liquors  and  cigars  to  be  used  in  his  res- 
taurant and  in  the  club-room  at  the  regular 
retail  price,  and  also  join  in  fitting  up  and  fur- 
nishing the  cliit}-room,  and  to  pay  one-half  of 
the  expense.  It  thus  appears  that  the  prom- 
ises were  mutual,  and  the  consideration  con- 
current and  continuing.  Where  the  consid- 
eration is  executory  tlie  duty  is  imposed  upon 
the  plaintiff,  in  pleading,  to  state  the  con- 
sideration with  a  greater  degree  of  certainly 
and  minuteness  than  in  the  case  of  executed 
considerations,  in  order  to  enable  the  court 
to  judge  whether  the  performance  alleged  in 
the  declaration  were  sufiicient.  And  in  the 
case  of  mutual  promises  upon  the  strengtli^ 
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of  concnrrent  considerations  it  must  be  stat- 
ed in  the  pleading  tbRt  the  promises  were 
concurrent  or  obligatory  on  both  at  the  same 
time.  1  Chit.  PI.  (16th  Amer.  Ed.)  887. 888. 
♦303.  304.  The  variance  between  tlie  in- 
strument declared  on  and  the  one  offered  in 
evidence  was  material,  and  waa  riglitly  ex- 
cluded. 

The  plxintiff  waa  allowed  to  and  did  amend 
his  declaration  by  inserting  the  clause  in  "ref- 
erence to  furnishing  lunches,  bnt  declined  to 
amend  further.  The  amendment  did  not 
cover  nor  cure  the  variance  pointed  out.  The 
plaintiff's  counsel  contends  that  he  was  en- 
titled to  introduce  his  testimony  under  the 
common  counts.  His  bill  of  particulars  re- 
stricts his  claim  under  the  common  counts 
to  loss  on  purchase  of  dishes  and  other  arti- 
cles, plumbing,  carpenter  work,  painting, 
papering,  advertising,  cleaning  up,  on  loss  of 
business,  of  plaintiff's  own  time,  etc.  Loss 
of  time,  loss  on  dishes  purchased  for  one's 
self,  loss  on  business,  and  loss  on  the  other 
items  named,  are  not  provable  under  the 
common  counts  in  assumpsit.  Neither 
could  a  recovery  be  had  under  the  common 
counts  based  upon  tbe  contract  offered  in  ev- 
idence by  averring  performance.  The  agree- 
ment broken  is  not  to  pay  money,  nor  is  the 
contract  rescinded.  The  nnJertakings  on 
the  part  of  the  plaintiff  were  not  fully  per- 
formed, and  the  damages  suffered  were  those 
which  arose  from  not  being  permitted  to  per- 
form It.  Beecher  v.  Pettee,  40  Mich.  181; 
Plerson  v,  Spaulding,  61  Mich.  90,  94,  27  N. 
W.  Rep.  865;  Butterfleld  v.  Seligman,  17 
Mich.  95. 

The  counsel  for  plaintiff  cites  and  relies 
upon  the  following  authorities  as  supporting 
his  position  that  the  plaintiff  was  entitled  to 
recover  under  the  common  counts  in  as- 
sumpstt,  viz.:  Blackwood  T.  Brown,  34 
Mich.  4;  Aldrich  v.  Chubb,  35  Mich.  850; 
Scott  V.  MitcheU,  41  Mich.  108.  1  N.  W. 
Rep.  968;  McQueen  v.  Gamble,  S3  Mich.  844. 
In  the  last  case  cited  the  plaintiff  had  per- 
formed labor  for  defendant,  and  brought  an 
action  to  recover  therefor  upon  the  common 
counts  in  assumpsit.  Tbe  defendant  set  up 
a  contract  which  be  had  expressly  repudiat- 
ed, and  employed  another  person  in  plain- 
tiff's place.  The  court  held  that  the  defend- 
ant was  not  at  liberty  to  claim  the.  benefit  of 
a  contract  he  refused  to  regard  and  expressly 
repudiated  in  order  to  turn  the  plaintiff  out 
of  court.  Scott  V.  Mitchell  was  a  case  where 
the  contract  was  rendered  incapable  of  per- 
formance by  defendant's  act,  and  the  plain- 
tiff rescinded  and  rejected  it,  and  the  plain- 
tiff was  held  entitled  to  recover  the  wages 
earned  by  the  vessel  and  crew,  but  not  as 
damages  for  the  breach  of  contract.  Al- 
drich V.  Chubb  does  not  touch  this  question. 
Blackwood  v.  Brown  was  an  action  brought 
to  recover  money  collected  by  defendant  up- 
on certain  securities  deposited  with  him  as 
indemnity  for  l>ecoming  a  surety,  and  which 
he  refused  to  pay  over  after  his  liability  as 
surety  bad  ceased.    None  of  these  cases  have 


any  analogy  to  the  present.  The  judgment 
must  be  atfirmed.  The  other  justices  cozt- 
eurred. 


E8TLOW  V.  Hanna. 
(Supreme  Court  of  MieMgan.    June  14. 18S9.> 

Attiorubnt — F&im>. 
How.  St.  Mich,  f  J  7966,  7087.  providiDg  that  an 
attachment  may  issue  against  tbe  property  of  t 
defendant  where  he  has  fraudulently  contracted 
tbe  debt  sued  for,  upon  filing  an  affidavit  stating 
that  fact,  and  also  setting  forth  the  annount  due 
over  all  offsets,  do  not  authorize  an  attachment 
for  the  aggregate  amount  of  a  number  of  claims, 
of  which  part  only  were  fraudulently  contracted. 

Certiorari  to  circuit  court.  Branch  cotinty ; 
Noah  P.  Loverinq,  Judge. 

Assumpsit  by  Benjamin  S.  Estlow  against 
William  £.  Hanna.  An  attachment  wsis  is- 
sued, which  the  court  refused  to  dissolve, 
and  defendant  obtained  a  certiorari. 

H,  H.  Barloto,  for  plai  nti  B  in  error.  Wart 
A  Palmer,  for  defendant  in  error. 

Long,  J.  A  certiorari  from  this  court  to 
review  the  proceedings  of  the  circuit  court 
of  Branch  county  in  refusing  to  dissolve  a 
writ  of  attachment.  Tbe  writ  was  issued 
upon  an  affldavit  charging  that  the  debt  was 
fraudulently  contracted  respecting  which  the 
suit  was  brought.  The  suit  was  brought 
upon  three  promissory  notes.  Tbeee  notes 
were  given  by  the  defendant  to  three  differ- 
ent parties,  and  signed  by  the  plaintiff  as 
surety.  When  they  came  due  plaintiff  fiaiil 
and  took  them  up,  and  on  February  1,  lSsi>, 
brought  this  suit  by  attachment  upon  them. 
The  afHdavit  for  tbe  writ  and  the  writ  were 
regular  in  form,  and  the  writ  was  levied  by 
the  sheriff  of  that  county  upon  certain  real 
estate  of  the  defendant,  and  a  copy  of  tbe 
writ  served.  On  April  27, 1888.  tbe  defend- 
ant filed  a  petition  for  dissolution  of  the 
writ.  Citation  was  issued,  returnable  May 
3, 1888,  and  on  that  day  the  parlies  appeared, 
and,  after  witnesses  were  sworn,  the  court 
made  the  following  finding  of  facts  and  con- 
clusions of  law:  "(1)  That  the  cause  alleged 
in  the  affidavit  for  issuing  the  writ  of  attach- 
ment is  that  the  debt  for  tbe  recoyery  of 
which  the  suit  is  brought  waa  fraudulently 
contracted.  (2)  The  action  was  brought  to 
recover  the  amount  due  upon  three  promis- 
sory notes  hereinafter  mentioned,  which  were 
signed  by  plaintiff  as  surety  for  the  defend- 
ant, and  which  as  surety  he  afterwards  as- 
sumed and  paid.  Plaintiff  claims  that  he 
was  induced  to  sign  such  notes  by  reason  of 
false  and  fraudulent  representations  made  to 
him  by  defendant  in  reference  to  his  Unan- 
cial  condition.  (3)  As  to  the  first  of  said 
notes,  known  as  the  'Cooley  Note,'  dated 
April  20,  1876,  upon  which  there  is  unpaid 
at  date  hereof  the  sum  of  t3o2.39,  I  find 
that  there  was  no  fraud  or  misrepresentation, 
and  that  the  obligation  of  the  plaintiff  as 
surety  thereto  was  not  induced  by  fraod. 
(4)  In  reference  to  tbe  second  note,  known 
as  tbe  •  Bidweil  Note,'  dated  Feliruatr  Id, 
Digitized  by  VjUUV  I 
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1887,  upon  which  there  Is  unpaid  at  tlie  date 
hereof  the  sum  of  6387.49. 1  find  thnt  the 
plaintiff  was  induced  to  sign  the  same  as 
surety  by  reason  of  false  and  fraudulent  rep- 
resentations niRde  to  him  by  the  defendant 
in  reference  to  his  financial  condition  before 
and  at  the  time  of  signing  the  note.  (5)  As 
to  the  third  note,  known  as  the  Ford  Mote,' 
dated  April  22, 1887,  upon  which  there  is 
due  at  the  date  hereof  the  sum  of  9327.78, 1 
find  that  there  was  no  further  representa- 
tions made  by  defendant  to  plalntltt  as  to  his 
tinancial  condition  after  signing  the  Bidwell 
note,  and  there  was  no  evidence  upon  the 
subject  whetlier  in  signing  the  Ford  note  he 
relied  upon  the  representations  made  wlien 
be  signed  the  Bidwell  note.  Conclusions  of 
law:  (1)  That  the  obligation  as  surety  to 
the  Cooley  note  was  not  fraudulently  con- 
tracted. (2)  That  the  obligation  of  plaintiff 
as  surety  to  the  Bidwell  note  whs  fraudu- 
lently contracted.  (3)  That  the  indel)tetl- 
ness  growing  out  of  the  Ford  note  was  not 
fraudulently  contracted.  (4)  Thst  the  mo- 
tion to  dissolve  the  attachment  be,  and  the 
same  is  hereby,  denied,  with  costs  to  plain- 
tiff; and,  further,  1  have  Aled  an  order  in 
said  caase  denying  the  motion  to  dissolve 
such  attachment,  with  costs  to  the  i^aintiff . " 
The  sole  contention  is  that  under  this 
finding  of  facts  the  court  should  have  dis- 
solved the  writ,  as  it  appears  that  the  whole 
of  the  indebtedness  sued  upon  was  not  fraud- 
ulently contracted.  Sections  7986,  7987, 
How.  St.,  authorizing  writs  of  attachment, 
provide:  "Any  creditor  sliall  be  entitled  to 
proceed  by  attachment  against  his  debtor  in 
the  circuit  court  of  the  county  in  which  the 
creditor  or  the  debtor  «  *  •  shall  re- 
side, •  •  *  in  tlje  cases,  upon  the  con- 
ditions, and  in  the  manner  provided  iti  this 
chapter."  "Before  any  such  writ  of  attach- 
ment shall  be  executed,  the  plnintiff,  or  some 
person  in  his  behalf,  shall  make  and  annex 
thereto  an  aflidavit  stating  that  tlie  defend- 
ant therein  is  indebted  to  the  plaintiff,  and 
specifying  the  amount  of  such  indebtedness 
Hs  near  as  may  be  over  and  above  all  legal 
set-offs,  and  that  the  same  Ls  due  upon  con- 
tract, express  or  implied,  or  upon  judgment; 
and  containing  a  further  statement  that  tlie 
deponent  knows,  or  has  good  reason  to 
believe,  either."  Then  follow  the  various 
statements  that  the  defendant  has  absconded ; 
has  assigned,  disposed  of,  or  concealed  his 
property;  that  he  is  about  to  remove  his 
property  out  o£  this  state,  etc.,  with  intent 
to  defraud  his  creditors;  and  the  fourth  sub- 
division, being  the  one  under  which  the  afli- 
davit in  the  present  case  is  framed,  provides 
"that  he  has  fraudulently  contracted  thedebl 
or  incurred  the  obligation  respecting  which 
this  suit  is  brought."  The  affidavit  is  in 
compliance  with  these  provisions  of  the  stat- 
ute. The  affidavit  is  necessary  to  confer  ju- 
risdiction, and  the  amount  of  the  debt  must 
be  stated  as  near  as  may  be  over  all  legal  set- 
offs, and  the  amount  must  be  shown  to  be 
due  upon  express  or  implied  contract.    The 


circuit  court  is  a  court  of  general  common- 
law  jurisdiction  it  both  civil  and  criminal 
cases.  Its  general  powers'  are  clearly  de- 
fined. The  proceedings  in  attachment  do 
not  fall  within  the  general  powers  conferred, 
but  are  Bpecial  and  extraordinary,  and  in 
derogation  of  the  common  law,  and  must  be 
strictly  pursued.  They  do  not  derive  tlieir 
effl(iacy  from  the  general  powers  of  the 
court.  The  court  can  act  only  under  the 
special  limited  powers  granted  by  the  stat- 
ute, and  according  to  its  form  of  procedure. 
Buckley  v.  Lowry,  2  Mich.  421;  Greenvanlt 
▼.  Bank,  2  Doug.  (Mich.)  507.  It  is  issued 
upon  an  tx  parte  affidavit,  and  at  once  cre- 
ates a  lien  upon  the  property,  and,  though 
actual  personal  service  may  not  be  had  upon 
the  defendant  by  proper  procedure,  the  prop- 
erty may  be  subjected  to  sale  on  execution 
issued  upon  a  judgment  rendered  in  the  pro- 
ceedings. In  the  present  case  it  appears  that 
the  levy  was  made  under  the  writ  upon  the 
lands  of  the  defendant,  creating  a  lien  there- 
on to  the  amount  of  $1,067.66,  though  it  ap- 
pears that  only  $387.49  of  that  amount  was 
fraudulently  contracted.  If  plaintiff's  coun- 
sel is  correct  in  bis  contention,  then,  if 
the  amount  due  and  owing  was  four  time? 
that  sum,  and  $100  of  the  amount  (sufficient 
to  bring  it  within  the  jurisdiction  of  the  cir- 
cuit court)  was  fraudulently  contracted,  a 
lien  could  be  created  for  the  full  amount  of 
the  claim,  and  defendant  could  not  relieve 
hia  property  of  the  lien. 

Plaintiff's  counsel  contends  that  tills  may 
be  so,  for  the  reason  that  the  right  to  com- 
mence his  suit  by  attachment  is  not  based 
upon  the  idea  of  his  being  able  to  take  and 
hold  the  defendant's  property  before  judg- 
ment, but  is  founded  upon  the  animus  of  the 
defendant ;  that  the  statute,  in  effect,  aays, 
if  you  practice  fraud  upon  the  plaintiff  in 
your  dealings  with  him,  he  shall  iiave  the 
right  to  commence  suit  again^tt  you  at  any 
time  by  attachment  to  recover  such  sum  as 
you  may  owe  him.  The  language  of  this 
fourth  subdivision,  however,  is  "that  he  has 
fraudulently  contracted  the  debt  or  incurred 
the  obligation  respecting  which  tlie  suit  is 
brought."  Here  the  suit  was  brought  to  re- 
cover the  money  paid  by  plaintiff  for  defend- 
ant upon  three  certaki  promissory  notes. 
The  debt  as  to  two  of  them  was  not  fraudu- 
lently contracted,  yet  the  lien  created  upon 
the  property  of  the  defendant  included  the 
amount  of  these  two  notes,  as  well  as  the 
amount  so  fraudulently  contracted.  The 
amount  of  these  two  notes  the  plaintiff  liad 
no  right  to  have  included  in  his  lien.  It 
was  no  part  of  the  debt  fraudulently  con- 
tracted, and,  within  the  meaning  of  tliis 
statute,  he  had  no  right  to  have  bis  writ  for 
those  amounts,  or  to  have  a  lien' upon  the 
property  of  the  defendant  therefor.  If  this 
writ  had  been  levied  upon  personal  property, 
the  defendant,  or  any  person  in  whose  pos- 
session the  same  was  found,  would  have  liad 
the  right  to  give  a  bond  to  the  otHcer  to  sat- 
isfy the  judgment  and  retain  .possession. 
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This  bond  the  officer  may  demand  to  be  in 
doable  the  amount  specified  in  the  affidavit 
before  releasing  the  property,  and  under 
plaintiff's  contention,  though  but  SlOO  of 
the  amount  was  fraudulently  contracted,  yet 
the  defendant,  before  he  could  get  Iiis  prop- 
erty relesised,  would  be  compelled  to  gi  ve  a 
bond  for  the  entfre  amount  of  the  debt 
sworn  to  be  due. 

Again,  one  having  a  claim  covered  by  this 
subdivision  of  the  statute  miglit,  under  the 
construction  contended  for,  attach  thereto 
any  number  of  assigned  claims,  and  obtain  a 
lien  upon  the  property  of  the  debtor  for  the 
whole  sum.  We  cannot  agree  with  any  such 
harsli  construction  of  this  statute.  Tbe 
remedy  itself  is  a  harsh  and  extraordinary 
one,  proper  when  it  comes  within  the  plain 
provisions  of  the  statute,  but  the  statute 
should  not  be  extended  by  construction.  We 
are  cited  to  no  case  by  counsel  which  up- 
holds tlie  doctrine  for  which  he  contends, 
and  we  are  satisfied  upon  principle  none  can 
be  found.  On  the  contrary,  wlienever  this 
question  lias  come  before  the  courts  of  other 
slates,  it  has  uniformly  been  held  that  attach- 
ment will  not  be  upheld  where  the  com- 
plaint or  affidavit  sets  forth  several  causes  of 
action,  some  of  which  are  without  the  stat- 
ute. Mining  Co.  v.  Raht,  9  Hun,  208;  Wil- 
son V.  Harvey,  52  How.  Pr.  126.  In  Meyer 
T.  Zingre,  25  N.  W.  Uep.  727,  a  Nebraska 
case,  ii  was  held  that  a  cause  of  action  in  a 
petition  upon  a  debt  not  fraudulently  con- 
tracted, if  coupled  with  a  cause  of  action  up- 
on a  debt  which  was  fraudulently  contracted, 
and  an  order  of  attachment  covering  both 
counts  is  issued  upon  an  affidavit  alleging 
that  said  defendant  fraudulently  contracted 
the  debt,  and  incurred  the  obligation  for 
which  this  suit  is  brought,  vitiates  such  an 
order,  and  justifies  its  discharge.  The  court 
below  was  in  error  in  its  condusions  of  law 
under  the  facts  found.  Tlie  judgment  of 
tbe  court  below  must  be  set  aside,  with  costs, 
and  the  writ  of  attacliment  dissolved.  The 
other  justices  concun-ed. 


DuEOM  V.  Highway  C!oHHiasiONEa. 
(Supreme  Court  of  Michigan.    June  U,  1889.) 

HlOHWATg— ESTXBUSHlflCRT. 

1.  Where  a  notice  to  land-owners  of  the  pro- 
posed opening  of  a  road  through  their  land  is 
served  but  one  day  before  tbe  hearing  by  the  high- 
way conuniasloner,  instead  of  10  days,  as  pre- 
scribed by  How.  St.  Mich,  i  1398,  the  subsequent 
proceedings  are  fatally  defective. 

2.  A  failure  to  serve  the  notice  on  the  occupant 
of  the  land  as  required  by  said  section  is  fatal  er- 
ror. 

3.  If,  after  a  oommissioner  sits  pursuant  to  a 
proper  notice,  he  adjourns  the  hearing  to  another 
day  without  designating  tbe  time  and  place,  be 
thereby  loses  jurisdiction  to  proceed  further. 

Certiorari  to  highway  commissioner  of 
Port  Huron  township,  St.  Clair  county. 
Stevens  d-  Merriam,  for  petitioner. 

Long,  J.  This  is  a  certiorari  to  the  high- 
way commissioner  of  the  township  of  Port 


Huron.  Tbe  petitioner  is  the  owner  of  a 
piece  of  land  situated  in  said  township, 
through  which,  under  proceedings  bad  be- 
fore the  commissioner,  it  is  proposed  to  locate 
and  establish  sucii  highway;  said  land  being 
occupied,  as  it  is  claimed,  by  petitioner's 
tenant.  The  petition  was  presented  to  the 
commissioner  for  the  establishment  of  this 
highway  signed  by  the  requisite  number  of 
freeholders  of  the  township  on  September 

18,  1888,  and  on  the  19th  he  served  a  notice, 
as  is  claimed,  on  only  a  part  of  tlie  residents 
whose  land  was  affected  by  the  opening  of 
such  highway,  and  also  posted  notices  at  the 
several  points  in  the  township  required  by 
the  statute.  The  notice  slated  that  tbe  pro- 
ceedings would  l>e  heard  on  the  20th  of  Sep- 
tember, at  2  o'clock  in  the  afternoon.  On 
that  day,  as  appears  from  the  return,  the 
commissioner,  on  his  own  motion,  adjourned 
the  hearing  until  October  13,  1888,  without 
stating  any  definite  time  or  particular  place. 
On  October  18th  he  daiins  to  have  gone  on 
and  established  the  highway.  At  the  time  of 
the  institution  of  the  proceedings  the  peti- 
tioner in  this  cause  was  a  resident  of  Port 
Huron,  and  the  premises  owned  by  him,  and 
through  which  the  said  road  was  to  be  es- 
tablished, were  occupied  by  his  tenant,  and 
had  been  for  a  number  of  years.  Tbe  com- 
missioner, in  his  return,  slates  that  be  serred 
tills  notice  upon  certain  persons,  owners  of 
the  lands  through  which  said  highway  was 
to  be  established,  and  certain  of  these  parties 
appeared  before  him  on  September  20th, 
among  whom  was  Herman  W.  Stevens,  and 
that,  while  said  Stevens  stated  he  did  not  ap- 
pear for  any  one,  he  verily  believed  tliat  said 
Stevens  appeared  for  Albert  Dixon,  tbe  peti- 
tioner herein.  It  is  not  claimed  that  any 
notice  was  ever  served  upon  Dixon,  or  on  his 
tenant  in  possession  of  the  premises.  The 
questions  raised  are:  (1)  Tliat  the  notice  of 
hearing  either  served  or  posted  on  Septeml)er 

19,  1889,  for  a  hearing  to  take  plaoe  on  tbe 
20th  of  that  month,  was  too  short  to  give  the 
commissioner  jurisdiction;  (2)  that,  had  he 
acquired  jurisdiction  upon  a  proper  notice, 
he  lost  the  right  to  proceed  further  by  ad- 
journing the  hearing  witliout  specifying  the 
hour  and  place  of  such  adjournment;  (3) 
that  the  law  requires  when  the  premises  are 
occupied  that  the  notice  of  hearing  shall  be 
served  upon  the  occupant,  and  the  failure  of 
the  commissiuuer  to  make  such  service  is 
fatal  to  the  proceedings.  These  points  are 
well  taken,  and  the  proceeding  is  fatally  de- 
fective. How.  St.  §  1298,  provides  that 
when  the  petition  for  the  laying  out  of  a 
highway  shall  be  presented,  signed  by  the 
requisite  number  of  freeholders,  the  commis- 
sioner shall,  within  five  days  tliereafler.  is- 
sue a  written  notice,  etc.,  which  notice  shall 
be  served,  etc..  on  the  owners  or  occupants 
of  tbe  land  through  or  adjoining  which  it  is 
proposed  to  lay  the  same  out,  at  least  10  days 
before  the  day  of  hearing.  Here  no  notice 
was  Served  at  all  upon  the  occupants  of  these 
premises,  and  in  Uie  notice  actually  served 
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npon  the  other  parties  the  time  fixed  for  the 
hearing  was  only  one  day  from  date  of  serv- 
ice, and  only  one  day  from  date  of  notice. 
This  was  a  fatal  defect  Piatt  r.  Ck>mmis- 
sioner.  88  Mich.  247;  Sallee  v.  Ireland.  9 
Mich.  157.  AVe  need  not  discuss  tlie  otiier 
questions  raised.  The  commissioner  was 
without  jurisdiction,  and  the  whole  procei'd- 
ing  must  be  reversed  and  quashed,  with  costs. 
The  other  justices  concurred. 


CiooFBB  et  al.  «.  SiUTB  et  al. 
{Supreme  Cmvrt  of  Kichigaiu    June  14, 1889.) 

HORTOlOBg — F0RECr.08UKK — RiOBTS  OP  &A- 
SIOKEES. 

On  bill  to  foreclose  a  mortga^,  alleged  to  have 
been  assigned  to  oomplainaate,  it  appeared  that 
the  mortgage  was  given  to  secure  four  notes,  one 
of  which  was  transferred  to  complainants,  and 
that  the  mortgage  was  assigned  about  eight 
months  after  the  note  became  due,  although  it  had 
been  previously  satisfied  by  the  mortgagors.  A 
paper  was  produced,  signed  In  a  firm  name  by  an- 
other person,  who  was  not  produced  as  a  witness, 
acknowledging  receipt  from  the  mortgagee  of  a 
note  on  the  mortgagor  seoored  by  mortgage,  and 
reciting  that  the  note  was  "collateral  to  nis  notes 
to  us. "  The  assignment  of  the  mortgage  was  to 
the  same  firm,  with  whom  complainants  were  not 
shown  to  be  identical,  and  gave  the  assignees 
power  to  foreclose  it,  "proceeds  to  be  credited  on 
my  indebtedness. "  One  subscribing  witness  to 
the  assignment  did  not  testify,  and  the  other  tes- 
tified that  he  did  not  see  the  assignment  executed. 
The  acknowledgment  was  not  in  proper  form,  and 
the  person  who  purported  to  have  signed  it  as  no- 
tary public  was  not  produced  as  a  witness,  and  it 
did  not  appear  where  It  was  made.  No  connection 
between  tlie  note  and  mortgage  appeared  on  the 
face  of  either.  Complainaats'  assignor  was  not 
made  a  party,  and  his  testimony  as  to  the  reason 
for  the  QBsigrument  was  vague  and  cootradlotory. 
Held,  that  the  bill  was  properly  dismissed. 

Appeal  from  circuit  court,  Huron  county; 
Watson  Beach,  Judge. 

Bill  to  foreclose  mortgage,  by  Charles 
Cooper  and  otiiers  against  Samuel  Smith  and 
Elizabeth  Smith.  Bill  dismissed,  and  com- 
plainants appeal. 

Geo.  P.  Voorhees,  for  appellants.  William 
Potter,  for  appellees. 

Campbell,  J.  This  is  a  foreclosure  suit 
appealed  from  Huron  county.  Some  of  the 
issues  raised  by  the  pleadings  were  tried  by 
jury,  whose  findings  were  adverse  to  com- 
plainant. The  court  below  dismissed  the 
bill,  partly  on  the  issues  found  adversely  by 
the  jury,  and  partly  on  a  ground  that  the 
jury  did  not  pass  on.  Complainants  on  the 
trial  below  made  a  preliminary  objection  that 
the  finding  of  the  jury  would  not  be  final, 
upon  which  no  ruling  was  made  by  the  cir- 
cuit judge.  The  court  l)elow  ruled  out  more 
or  less  tratimony,  but  chiefly  against  defend- 
ants' objection,  and  none  that  was  material 
for  complainants  on  the  issues  which  became 
important.  The  appeal  was  in  the  usual 
form.  Several  of  the  questions  presented  by 
the  argument  do  not  appear  to  have  any  bear- 
ing on  the  record  presented  to  us,  and  on 
which  we  must  net.  But,  so  far  as  any  ju- 
risdictional or  coustitutional  question  is  in- 


tended to  refer  to  the  validity  or  operation 
of  the  amendatory  act  of  1887,  which  is  sup- 
posed to  malce  serious  changes  in  practice  in 
chancery,  we  do  not  thini:  any  such  matter 
is  before  us.  We  cannot  find  in  the  record 
any  written  demand  for  a  jury,  based  on  the 
act  of  1887.  There  are  several  important  is- 
sues that  were  not  submitted  to  the  jury, 
and  the  decree,  while  following  the  findings  . 
in  part,  disregarded  them  in  part,  and  was 
based  on  a  matter  not  laid  before  the  jury  at 
all.  The  case,  therefore,  is  one  on  which 
special  and  partial  issues  were  framed,  which 
it  was  always  proper  to  have  laid  before  ju- 
ries, and  in  which  the  court  below  had  a 
right  to  follow  the  verdict  If  it  saw  fit.  In 
the  view  we  take  of  the  case  we  find  no  oc- 
casion to  treat  it  as  affected  one  way  or  the 
other  by  the  law  of  1887.  That  statute  is 
peculiar,  and,  if  the  case  required  it,  would 
compel  us  to  consider  some  important  ques- 
tions.   But  that  necessity  does  not  arise. 

The  question  before  us  la  whether  the  bill 
was  improperly  dismissed.  If  it  was  not, 
then  the  questions  of  practice  are  of  no  ac- 
count. The  bill  printed  in  the  record — which 
we  suppose  is  the  amended  bill — sets  out  this 
case:  That  defendant  Samuel  Smith,  on  or 
about  the  11th  day  of  September,  1883,  made 
and  delivered  to  Henry  Gil)bard  four  promis- 
sory notes,  the  third  of  which  was  set  out  in 
words,  and  was  for  $500.  payable  to  Henry 
Gibbard  or  bearer,  on  February  1,  1886,  in-- 
terest  at  7  per  cent.;  that  Samuel  Smith,  and 
Elizabeth,  his  wife,  the  two  defendants,  on 
the  same  day  made  a  mortgage  on  an  80-acre 
tract,  described  in  the  bill,  (which  was  in  the 
mortgage  so  described  as  only  to  cover  half 
of  it,  and  a  correction  of  which  is  prayed  for,) 
to  secure  82,100,  of  which  this  n&te  was  a 
part.  The  other  notes  are  not  described  in 
the  bill,  and  there  is  notliing  to  show  what 
became  of  them.  The  bill  further  avers  that 
the  note  was  sold  and  assigned  to  complain- 
ants December  1,  1885,  for  a  valuable  con- 
sideration paid  to  Gibbard,  the  receipt  where- 
of he  acknowledged;  and  it  was  agreed  he 
should  immediately  execute  and  deliver  to 
complainants  an  assignment  of  the  mortgage, 
wliich  he  failed  to  do  till  October  19,  1886, 
wlien  he  executi'd,  acknowledged,  and  deliv- 
ered it,  "and  that  your  orators  by  such  as- 
signment and  delivery  of  said  mortgage  be- 
came the  owners  thereof  in  good  faith,  and 
for  a  valuable  consideration,  before  matu- 
rity." No  quration  is  raised  specifically,  ex- 
cept aa  effected  by  fraud  in  the  transfer, 
against  correcting  the  description  in  the 
mortgage.  No  other  persons  are  mentioned 
as  interested  in  the  mortgage  or  lands.  This 
bill,  as  it  stands,  would  be  defective  in  not 
accounting  for  the  other  notes,  which  pre- 
sumptively would  belong  to  Gibbard  or  some 
assignee;  but,  as  it  appeared  that  these  note^i 
were  paid  and  discharged,  this  defect,  as  one 
of  pleading,  may  be  disregarded.  But  upon 
the  testimony  these  notes  become  important 
on  other  accounts.  The  defendants  set  up 
by  way  of  specific  defense  that  all  of  tli^tt 
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notes,  inclnding  the  one  in  suit,  had  been 
aatistied,  and  there  was  no  admission  in  ihe 
answer  or  elsewhere  of  any  riglits  in  com- 
plainants, or  any  transfer  to  tliera.  This  be- 
comes important  in  determining  whether  on 
the  record  as  it  stands  complainants  made 
out  any  case.  It  is  to  be  borne  in  mind  that 
this  is  not  a  suit  at  law  on  the  aote,  but  a 
proceeding  to  foreclose  a  mortgage,  and,  if 
complainants  fail  to  make  out  a  complete  title 
to  the  mortgage  as  a  valid  security,  the  rem- 
edy on  the  note— which  in  a  foreclosure  suit 
Is  merely  incidental,  and  on  which  defendant 
Elizabeth  has  no  liability — could  not  have 
been  sought  in  this  court  in  equity.  There 
was  proof  tending  to  show — but  which  the 
jury  did  not  believe — that  the  note  was  trans- 
ferred to  complainants  on  December  18, 18S5, 
which'  was  before  its  maturity.  The  jury 
found — as  the  court  below  also  found,  and 
as  we  think  the  evidence  clearly  shows — such 
facts  as  made  it  fraudulent  in  Gibbard  to 
malce  any  claim  on  the  note.  And  beyond 
the  issues  laid  before  the  jury  It  was  evi- 
dently found — and  we  think  rightly  found, 
as  we  should  certainly  find  from  the  proofs 
— that  tills  note  should  have  been  delivered 
up  to  defendant  Smith,  and,  if  so,  it  was  a 
fraud  in  Gibbard  to  attempt  to  transfer  it  to 
complainants.  And  the  record  presents  an 
inquiry  whether  by  what  took  place  complain- 
ants became  entitled  to  set  up  any  claim  as 
botia  fide  holders  of  the  mortgage,  and  to 
what  extent.  Upon  this,  as  the  fraud  is  be- 
yond doubt,  the  burden  is  on  complainants. 
Upon  this  point  there  is  no  testimony  in  the 
record  but  that  of  Gibbard,  who  cannot  be  a 
truthful  witness  if  the  other  witnesses  tell 
the  trutiv  and  we  are  inclined,  as  the  court 
and  jury  below  were,  to  believe  the  other 
witnesses.  This  note,  being  payable  to 
bearer,  would  pass  by  delivery,  and  complain- 
ants would  not  be  obliged  in  an  action  at 
law,  probably,  to  show  their  relations  as 
partners.  But  when  any  right  depends  on 
their  partnership,  and  there  is  nothing  in  the 
record  to  identify  them  with  it,  it  is  not  very 
clear  that  they  can  make  that  out  by  mere 
presumption,  —  especially  when  it  becomes 
necessary  to  find  out  whether  these  complain- 
ants, who  are  named  in  the  bill,  are  the  per- 
sons, if  any,  who  became  bona  flde  holders 
of  this  paper.  A  'receipt  is  produced  pur- 
porting to  be  dated  on  December  18,  188.5, 
which  reads  as  follows:  "Received  of  Henry 
Gibbard  a  note  (collateral  to  his  notes  to  us) 
on  Samuel  Smith,  due  February  1st,  1886, 
for  five  hundred  dollars,  secured  by  real  es- 
tate mortgage  on  80  acres  of  land.  C.  &  G. 
C!ooPER&Co.  BuTLEn."  On  the  19th  of 
October,  1886,  Gibbard  executed  on  the  back 
of  the  original  mortgage  this  assignment, — 
being  more  than  eight  months  after  the  note 
in  suit  was  doe:  "I  hereby  assign  this  mort- 
gage to  G.&  G.  Cooper  &  Co.,  with  full  power 
to  foreclose  the  same  in  my  name  or  in  their 
own,  as  to  the  note  for  five  hundred  dollars 
due  February  1st,  1886,  with  seven  per  cent, 
interest  from  September  11th,  1883,  proceeds 


to  be  credited  on  my  indebtedness  to  them. 
Witness  my  hand  this  19th  day  of  October, 
1886.  Henuy  Gibbard."  The  acknowl- 
edgment of  this  assignment  is  imperfect,  but 
no  question  is  made  on  its  execution. 

There  is  no  testimony  that  we  have  found 
in  the  record  sufficient  to  identify  complain- 
ants in  any  legal  way  with  C.  &  G.  Cooper  & 
Co.  There  is  none  of  the  complainants 
whose  first  or  sole  initial  is  "G."  This 
point,  in  itself,  might  not  beonewliich  could 
not  be  easily  rectiiied,  and  we  do  not  base 
our  decision  upon  it.  But  in  all  probability 
any  witness  who  could  liave  identified  tbeiu  . 
might  also  have  been  examined  on  some  mat- 
ters of  great  importance,  which  should  have 
been  cleared  up.  None  of  the  coosplainants 
was  on  the  stand,  and  none  of  their  agenta. 
It  appears  that  the  receipt  purporting  to  bear 
date  December  18,  1885,  was  made  by  one 
Butler  in  their  name.  Hutler  was  nut  sworn, 
and  his  agency  is  left  to  inference.  The  as- 
signment of  October,  1886,  is  witnessed  by 
one  Brent,  who  is  referred  to  in  some  of  tiie 
testimony  as  also  one  of  their  agents,  and  he 
is  not  sworn.  The  other  subscribing  witness 
is  one  of  complainants'  solicitors,  who  tes- 
tified that  be  did  not  see  itexecnted,  and 
put  his  name  on  as  a  witness  because  he  knew 
Gibbard's  handwriting.  This  destroys  his 
character  of  a  subscribing  witness,  and  be 
knows  nothing  about  the  circumstiinces. 
What  purports  to  be  an  acknowledgment  is 
no  proper  certificate.  It  reads  as  follows: 
"Signed,  sealed,  and  acknowledged  in  my 
presence  the  day  and  year  aforesaid.  Joitn 
J.  Kaitino,  Notary  Public"  This  f»Ils 
short  of  any  such  certificate  of  acknowledg- 
ment as  has  been  held  suSBcient  to  make  legal 
evidence.  There  is  also  nothing  in  the  cer- 
tificiito  to  show  where  it  was  made,  or  in 
what  state  or  county  Mr.  Kaiting  was  a  no- 
tary public.  Mr.  Halting  was  not  sworn. 
The  whole  question  of  the  assignments  of 
note  and  mortgage  depends  on  the  uncorrob- 
orated testimony  of  Gibbai'd,  who  assigneii 
both  for  a  fraudulent  purpose.  A  failure  to 
produce  either  of  the  witnesses,  who  were 
probably  disinterested,  is  certainly  an  unfort- 
unate omission,  and  makes  it  proper  to  ap- 
ply the  rigid  rules  of  law  to  the  case  as  pre- 
sented. Gibbard  knew  that  he  was  commit- 
ting what  must  be  deemed  a  fraud.  It  is 
important  to  understand  what  was  known  to 
these  agents,  or  to  complainants,  and  no  one 
else  testifies.  Gibbard's  testimony  is  pecul- 
iar. When  cross-examined  concerning  the 
transfer  of  this  note,  he  at  first  said  it  was 
given  in  satisfaction  of  a  debt,  and  then, 
after  stating  he  got  a  receipt,  he  said  it  whs 
turned  out  to  apply  on  the  debt,  if  tliey  coulJ 
collect  it.  The  receipt  declares  it  to  have 
been  taken  as  "collateral  to  his  notes  to  us." 
The  assignment  of  October,  1886,  says: 
"Proceeds  to  be  credited  on  my  indebtedntss 
to  them."  This  is  not  the  theory  of  the  bill 
of  complaint,  which  asserts  complainants' 
title  to  have  been  by  absolute  sale.  By  the 
transaction  as  shown  t^  the  receipt  and  as- 
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signment,  the  complainants  were  not  abso- 
lute owners  of  tlie  morlgHge  and  note,  but 
held  it  merely  ns  collateral  to  whatever  claim 
they  had  against  Gibbard.  In  other  words, 
they  were  practically  morlgagees  of  the 
tuortgnge,  and  Gibbard  could  at  any  time 
recall  it  and  require  a  retransfer  upon  satis- 
fying what  he  owed  them.  Graydon  v. 
Church.  7  Mich.  uG.  It  was  therefore  in- 
cumltent  on  coniplaiucints,  when  the  asHign- 
flient  on  its  face  showed  their  titie  whs  not 
absolute,  to  set  forth  in  their  bill  the  exist- 
ence and  amount  of  the  notes  which  they 
held  it  to  secure,  and  to  make  Gibbard  a 
party  to  the  suit,  so  that  all  persons  interest- 
«d  should  lie  before  tlie  court.  There  is  noth- 
ing in  tlie  record  to  amend  by,  for  Gibbard 
dues  not  give  any  distinct  account  of  his 
dealings  with  Cooper  &  (X>..  and  there  is 
nothing  in  the  rei-ord  to  show  either  the 
«tiaracter  or  amount  of  the  debt  to  complain- 
ants, or  bow  much,  if  any,  remains  due.  As 
against  Gibbard,  defendants  are  not  liable  at 
all.  and  therefore  it  is  the  more  important 
titat  the  record  should  enable  them  to  contest 
and  ascertain  whether  complainants  have 
any  lawful  claim  to  the  niortgiige,  and  how 
much.  It  is  also  to  be  remarked  that,  so  far 
as  the  mortgiige  is  concerned,  there  is  noth- 
ing in  it  to  identify  this  note.  It  purports  to 
secure  92,150,  with  interest,  according  to 
three  promissory  notes.  These  notes  are  not 
described  in  it,  and  the  times  of  payment  and 
amounts  of  the  installments  are  not  given. 
As  a  matter  of  fact  there  were  four  notes, 
and  not  three;  and  tiiese  notes,  including 
the  last  one,  were  acknowledged  to  be  satis- 
lied  and  canceled.  The  mortgage  does  not 
say  the  notes  were  payable  to  bearer.  The 
mortgage  does  not,  therefore,  on  its  face, 
furnish  means  of  determining  the  rights  of 
the  parties  under  it.  It  requires  extrinsic 
'evidence  to  enable  any  one  to  enforce  it,  and 
this  ooold  not  be  done  witltout  resort  to  eq- 
uity. While  it  has  been  held  thnt  an  inno- 
cent indorsee  of  negotiable  paper  takes  the 
tuime  title  to  the  mortgage  as  to  the  note,  yet 
tills  is  because  the  two  papers  are  bound  to- 
gether by  such  references  as  identify  the  one 
as  collateral  to  the  other.  There  is  nothing 
in  this  mortgage  to  identify  it  with  the  note, 
and  it  is  not  clear  to  us  that  a  person  can 
take  a  mortgage  free  from  equities,  when  he 
<:an  only  show  his  right  to  enforce  it  at  all  by 
parol  evidence  of  extrinsic  facts.  It  was 
iield  in  Tucker  v.  Alger,  30  Mich.  67,  that  a 
luortgage  could  not  be  held  to  cover  a  due- 
bill  nut  described  in  it,  witliout  very  clear 
jtroof  of  its  identity  with  the  debt  referred 
io.  Generally  speaking,  every  assignee  of  a 
iiiurtga<;e  ttikes  it  subject  to  existing  equities. 
Tills  mortgage  bad  already  been  paid,  and 
should  have  been  discharged  before  Decem- 
Ijer,  1885,  if  the  note  was  then  actually 
transferred.  Wlien  the  note  was  transferred 
— if  BO  transferred — this  mortgage  was  not 
transferred  in  fact  or  delivered,  and  it  could 
not  have  been  identifled  by  comparison  witii 
the  note  alone.  Xo  purchsiser  could  safely 
v.42N.w.no.l-2— ."2 


rely  on  inquiry  made  of  bis  assignor  alone. 
If  inquiry  becomes  necessary,  resort  must 
usually  he  had  to  the  debtor  also. 

We  have,  therefore,  this  state  of  things: 
The  mortgage  was  in  fact  paid,  and  the  note 
was  fraudulently  withheld  and  fraudulently 
transferred.  The  mortgage  was  not  trans- 
ferred till  after  the  note  matured,  and  its 
connection  with  tlie  note  did  not  appear  on 
the  face  of  either  in  such  a  way  as  to  di»- 
pense  with  inquiry.  It  does  not  Isppear 
what  was  the  precise  state  of  accounts  be- 
tween Gibbard  and  complainants  when  the 
note  was  transferred,  or  when  the  bill  was 
Aled,  or  when  the  case  was  heard,  and  Gib- 
bard was  a  necessary  party  to  the  litigation, 
not  only  because  he  had  an  interest  in  the 
mortgage,  but  also  because  defendants  would 
have  a  right  to  relief  against  him,  if  held 
liable  to  complainants.  A  failure  to  show 
the  circumstances  of  the  transfer  by  Butler 
and  Brent,  or  by  some  one  else  than  Gibbard, 
and  the  vagueness  of  his  testimony,  and  the 
fact  that,  so  far  as  he  is  concerned,  the 
wrong  was  beyond  doubt,  make  it  dangerous 
to  solve  any  doubts  by  his  testimony,  which 
is  fairly  discredited.  The  equities  of  defend* 
ants  existed  when  contiplainants  took  their 
securities,  whatever  may  have  been  the  time 
when  it  was  done.  We  are  not  called  on  to 
decide  how  far  a  taking  for  collateral  securi- 
ty operates  in  a  proper  case  as  a  bona  fidt 
holding.  The  trouble  is  that  the  record 
fails  to  satisfy  us  of  the  circumstances,  or  to 
show  what  complainants'  equities  were;  and 
the  complainants  liave  not,  by  either  plead- 
ings or  proofs,  properly  alleged  or  proved  the 
facts  which  are  necessary  to  enable  them  to 
prevail.  Without  regard,  therefore,  to  the 
defects  of  oversight,  that  could  perhaps  be 
supplied,  we  do  not  think  that  the  meritori- 
ous defense  made  out  by  the  defendants  has 
been  overcome  by  the  complainants  on  the 
facts.  Neither  do  we  think  that  the  bill  it> 
self  is  properly  framed  to  show  the  real  facts, 
or  helped  out  by  proof  whera  it  is  defective. 
The  bill  was  properly  dismissed,  and  the  d»> 
cree  must  be  ufSrmed,  with  costs.  The  oth- 
er justices  concurred. 


Owen  e.  Yale. 

(St(prem«  Court  of  M-tatlgan.  June  14, 1880.) 

DOWBR— DnrOROX— COSSERT  Sborbb. 

1.  In  an  action  for  divorce  by  •  wife  a  decree 
was  entered  by  consent,  which  granted  the  wife  a 
divorce  for  desertion,  with  leave  to  both  parties  to 
remarry,  and  awarded  a  gross  sum  for  alimony, 
"the  same  to  be  in  full  of  all  claims  of  satd  com- 
plainant against  said  defendant  or  bis  property." 
Tbe  wife  accepted  payment  of  the  alimony,  and 
afterwards  married  another  person.  Held,  that 
the  decree  would  be  construed  to  be  a  part  of  a 
contract,  in  oontemplatlon  of  separation,  whereby 
a  provision  was  made  the  wife  to  stand  in  lieu  of 
dower,  and  that  such  an  agreement  was  valid. 

2.  In  an  action  by  the  husband's  grantee  to  quiet 
his  title  against  the  claim  or  dower,  it  was  not  im- 

S roper  to  show  the  wife's  previous  assent  and  ttn- 
erstanding  of  the  decree,  as  it  did  not  vary  the 
decreo  in  any  way. 

Appeal  frum.circuit  court,  Huron  oounta^. 
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John  W.  Bennett,  {Martin  Crocker  and  T. 
M.  Cyoc&er.of  counsel, )forappellant.  Wirir 
sor  d-  Snocer,  (Satrh  S  Cooley.  at  counsel,) 
for  appellee. 

Campbell,  J.  Complainant,  as  owner  and 
grantee  of  lands  formerly  owned  by  Francis 
Crawford,  now  deceased,  filed  this  bill  to 
quiet  his  title  against  the  claim  of  dower  of 
defendant,  once  his  wife,  who,  as  he  claims, 
kad  relinquished  her  dower  by  a  voluntary 
arrangement  during  her  former  husband's 
life-time.  The  court  below  decreed  to  com- 
plainant the  relief  prayed,  and  defendant  ap- 
peiUs. 

In  1878,  on  January  22d,  defemlant,  pro- 
ceeding under  the  act  found  in  section  6291, 
How.  St.,  filed  a  bill  in  the  circuit  court  for 
the  county  of  Washtenaw  against  Crawfoixl, 
then  her  husband,  for  maintenance.  The  bill 
relied  on  what  it  charged  as  desertion,  and 
also  a  failure  to  suitably  provide  for  and 
maintain  her.  It  did  not  set  out  such  a  pe- 
riod of  desertion  as  would  be  ground  for  a  di- 
vorce by  Itself,  and  it  did  not  contain  such 
charges  of  "grossly  or  wantonly  and  cruelly" 
failing  to  provide  for  her  as  to  be  a  founda- 
tion for  divorce  under  the  general  laws.  It 
also  set  out  that  Mr.  Crawford  had  tiled  a  bill 
for  divorce  against  her,  and  had  discontinued 
it  without  her  consent.  Mr.  Crawford  put 
in  an  answer,  fully  meeting  all  the  allega- 
tions, and  setting  up  counter-grievances. 
The  case  went  to  a  hearing,  but  the  record 
put  in  does  not  show  wliat  the  proofs  were. 
But  it  shows  a  consent  upon  a  stipulation 
confirmed  by  tlie  court,  from  wliicb  this  ap- 
pears: On  the  hearing  the  judge  announced 
that  he  would  grant  a  divorce,  and  suggested 
that  the  parties  agree  on  the  alimony  to  be 
granted  complainant,  and  its  manner  of  pay- 
ment. Thereupon  a  decree  was  agreed  upon 
which,  in  the  first  place,  granted  a  divorce 
for  desertion,  with  leave  to  both  parties  to 
remarry,  and  then  granted  a  gross  sum  of 
$20,00(1,  alimony,  "the  same  to  be  in  full  of 
all  claims  of  said  complainant  against  said 
defendant  or  his  prop<!rty,"  and  payable  91U,- 
000  at  or  before  the  filing  of  the  decree,  and 
the  remaining  810,000,  with  annual  interest, 
at  or  before  the  husband's  death,  at  his  op- 
tion,  to  be  secured  by  mortgage  as  set  forth, 
and  on  the  lands  therein  described.  The  evi- 
dence showed  that  Mrs.  Crawford  expressly 
authorized  her  counsel  to  enter  this  decree, 
and  nnderstood  its  effect.  It  was  therefore 
a  consent  decree  in  the  full  sense  of  the  term, 
and  within  the  power  of  her  counsel  to  agi-ee 
upon.  The  money  was  paid  to  and  received 
by  her,  and  the  mortgage  accepted  and  dis- 
posed of  by  her.  It  is  certainly  open  to  some 
question  whether  Mrs.  Crawford  could  have 
procured  a  divorce  on  her  bill  as  it  stood. 
But,  according  to  all  the  authorities,  a  con- 
sentdecree cannot  be  appealed  from,  and  the 
decree  was  not  absolutely  void,  whether  er- 
roneous or  not.  Before  it  became  complete 
the  money  payment  was  to  be  made.  After 
it  was  made  she  acted  further  upon  it,  and 


married  another  person,  which  would  have 
been  an  adulterous  marriage  if  this  decree 
sliould  not  stand.  The  decree  was  part  of  a 
contract  whereby,  while  the  parties  were  yet 
married,  but  in  contemplation  of  a  judicial 
separation,  a  provision  was  made  by  the  hus- 
band and  agreed  on  by  the  wife  to  stand  in 
lieu  of  dower  and  all  other  claims  of  the  wife 
on  her  husband's  estate.  Under  the  statute 
in  pursuance  of  which  the  bill  was  filed  the 
court  could  make  no  provision  for  the  wife 
except  for  their  joint  lives,  and  it  was  always 
liable  to  change.  Section  6293.  This  pro- 
vision was  absolute,  and  half  was  payable 
after  that  period.  It  stands  on  the  footing 
of  a  mutual  agreement,  which  by  consent  is 
made  matter  of  record,  which  estopped  both 
parties  to  it.  That  such  an  agreement,  made 
under  such  circumstances,  is  valid,  was  de- 
cided in  Randall  t.  Randall,  37  Mich.  563, 
and  we  need  not  look  further.  There  is  much 
more  doubt  whether,  after  a  divorce  obtained 
on  such  a  record,  she  would  have  been  en- 
titled to  dower  at  all.  But  this  is  now  un- 
important. The  decree  is  not,  in  our  opin- 
ion, at  all  ambiguous.  It  was  designed  to 
leave  Mrs.  Crawford  no  further  claim  on  tier 
husband's  property.  Dower  was  the  only 
claim  she  could  possibly  have  had  after  di- 
vorce, if  she  had  even  that,  and  the  decree 
meant  that  or  it  had  no  meaning.  It  Wits  a 
contract  which  would  have  been  lawful  if  not 
embodied  in  a  decree;  and,  as  stated  in  Ran- 
dall v.  Randall,  it  was  not  against  public  pol- 
icy. It  could  certainly  not  be  pleasant  or 
conducive  to  peace  and  harmony  to  have  one 
man's  wife  setting  up  a  claim  of  dower  in 
another  living  man's  property;  and  a  con- 
tract preventing  such  a  result  forapecuniary 
consideration  is  not  one  of  evil  tendency. 
We  think  the  decree  speaks  for  itself.  But 
we  think  also  that  it  was  not  improper  to 
show  defendant's  previous  assent  and  under- 
standing of  it  as  not  entered  without  her 
knowledge  and  approval.  We  do  not  regard 
it  as  varying  the  decree  in  any  way,  and  it 
could  not  be  received  for  any  such  purpose. 
The  decree  must  be  affirmed,  with  costs. 
The  other  justices  concurred. 


CoBBS  0.  HixsoK  et  al. 
{Supreme  Couit  of  MlcMgan.    June  14,  18S9.) 

Ck>STRACTS— PlIBUC  POUCT. 

Defendant,  a  retiring;  city  treasurer,  who  bad 
mingled  the  city's  funds  with  his  own,  and  plain- 
tiff  asrreed  that  defendant  should  mn  for  the  office 
of  mayor,  and  the  plaintiff  for  treasurer,  and.  if 
elected,  that  the  funds  should  be  left  in  defendant's 
hands.  Both  were  elected,  and  defendant  gave  to 
plaintiff  a  bond  for  the  proper  accounting,  report- 
ing, and  payment  of  tbe  funds,  as  required  of  the 
city  treasurer.  Plaintiff  receipted  for  the  balance 
due  on  the  closing  of  defendant's  term,  but  the  Ut- 
ter received  and  paid  out  in  the  usual  way  the 
city's  funds.  How.  St.  Mich.  J  8461,  renders  a 
treasurer  liable  to  summary  dismissal  for  mining 
tbe  public  funds  with  his  own.  Section  2439  makes 
the  election  of  a  defaulter  to  a  city  office  voiJ. 
Hsld,  that  defendant's  bond,  having  been  given  -.n 
pursuance  of  the  illegal  agreement,  was  not  vaiKi 
for  any  purpose. 
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Appeal  from  circuit  court,  Wexford  coun- 
ty; Aldkich,  Judge. 

Action  by  Jonatlian  W.  Cobbs  against 
.Tared  II.  Hixson  and  others  on  a  bond  given 
to  plaintiff  by  Hixson,  with  the  others  as 
sureties.  Prom  a  judgment  for  plaintiff  de- 
fendants appeal. 

Smiley  &  Earle,  for  appellants.  M.  C. 
Burch,  for  appellee. 

Campbell,  J.  Plaintiff,  who  was  treas- 
nrer  of  the  city  of  Cadillac,  Intrusted  defend- 
ant Ilixson  with  the  custody  and  manage- 
ment of  tlie  city  funds,  and  took  his  bond, 
with  the  other  defendants  as  sureties,  to  se- 
cure his  faithful  conduct.  The  defendants 
rely  for  defense  on  illegality  In  the  arrange- 
ment, and  on  fraud  alleged  to  have  been  com- 
mitted against  them  by  not  informing  them 
of  the  situation.  Hixson,  in  the  spring  of 
1886,  being  city  treasurer,  had  mingled  the 
city  funds  with  his  own,  and  was  not  in  a 
condition  to  realize  from  his  Investments, 
without  some  delay;  the  sum  for  which  he 
was  accountable  being  about  09,000,  which, 
withother  moneys,  he  had  put  intologs.  The 
story  that  Hixson  told,  which  may  have  done 
injustice  to  Mr.  Cummer,  who  was  mayor, 
and  going  out,  is  that  Cummer  aslced  Hixson 
to  take  a  nomination  iia  mayor,  for  which  the 
election  would  lie  assured.  As  Mr.  Cummer 
was  neither  party  nor  witness,  he  of  course 
was  not  able  to  be  heard  in  the  cause,  and 
should  not  l>e  misjudged.  Hixson  says  be 
told  him  that  he  expected  to  run  again  and 
be  elected  as  treasurer,  and  that  the  con- 
dition of  the  funds  was  such  as  would  pre- 
vent him.  If  he  left  the  treasury,  from  be- 
ing able  to  procure  the  funds  to  settle  up 
with,  while,  if  he  continued  in  office,  he  could 
meet  all  orders  as  they  came  along,  and  get 
back  his  money;  that  he  told  Cummer  that 
unless  he  could  find  some  one  who  would 
leave  the  funds  in  bis  hands  he  could  not 
accept  the  nomination  as  mayor,  because  he 
could  not  afford  to  talce  the  money  out  of  his 
business.  Cummer  said  that  any  one  of 
Hixson's  friends  who  would  leave  the  funds 
In  his  hands,  and  was  acceptable,  could  be 
elected  treasurer.  Hixson  then  applied  to 
plaintiff,  telling  him  what  he  said  had  taken 
place  with  Cummer,  and  assuring  him  that  if 
he  would  consent  to  run  for  treasurer  he  would 
keep  the  accounts  as  before, — would  keep  the 
boolcs,  render  reports,  pay  vouchers,  and 
plaintiff  need  do  nothing  but  sign  the  reports. 
He  also  told  him  how  he  had  invested  in  the 
logs,  which  would  bring  in  a  good  return, 
and  be  profitable.  Fiaintifl  agreed,  and  both 
were  elected.  This  bond  was  given  to  secure 
the  proper  accounting,  reporting,  and  pay- 
ment of  the  funds,  as  the  city  treasurer  was 
bound  to  do.  Plaintiff  receipted  for  the 
balance  due  on  the  closing  of  Hixson's  term, 
and  Hixson  received  and  paid  outin  the  usual 
-way  the  city  funds.  He  paid  out  rather  more 
tlian  he  received  from  various  sources,  hut 
in  some  specific  funds  the  receipts  exceeded 
oxpenditures,  und  for  these  excesses  judg- 


ment was  rendered  on  the  bond,  but  no  re- 
covery was  allowed  for  ttie  balance  which 
was  due  when  Hixson  left  office,  and  which 
remained  invested,  with  bis  private  funds,  in 
the  logs. 

Whether,  if  the  dealings  were  otherwise 
legal,  the  sureties  would  be  discharged  by  the 
ignorance  of  what  Hixson  had  done  with 
the  funds  which  hu  should  have  paid  over  on 
leaving  office,  is  a  question  we  shall  not  con- 
sider. It  does  not  appear  from  the  record 
how  much  or  bow  little  the  sureties  knew 
about  the  facte,  and  no  one  but  Hixson  has 
thrown  any  blame  on  Mr.  Cummer.  The 
nature  of  the  dealings  as  legal  or  illegal  is  a 
more  important  question,and  fairly  presented. 
The  charter  of  Cadillac,  being  made  subject 
to  the  general  law  concerning  the  incorpora- 
tion of  cities,  has  not  left  the  treasurer  at 
liberty  to  treat  the  public  funds  as  his  own. 
By  section  2481,  How.  St.,  the  treasiuer  is 
expressly  required  to  keep  all  public  money 
separat(H]  from  his  own  money,  and  a  failure 
to  do  this  renders  him  liable  to  summary 
dismissal  from  office.  This  case  presents  the 
singular  case  of  a  man  representing  that  the 
retiring  mayor  was  assuming  and  agreeing 
to  provide  Hixson  and  plaintiff  with  the  two 
most  important  offices  in  the  city  and  their 
election,  with  an  understanding  between 
Hixson  and  his  successor  that,  except  in  name, 
Hixson  was  to  fill  both  offices.  The  statute 
provides  that  no  defaulter  to  the  city  or  any 
public  body  shall  be  elected  to  any  city  office, 
and  that  such  election  shall  be  void.  Section 
2439.  In  this  case  Hixson  and  plaintiff,  at 
least,  combined  to  conceal  Hixson's  miscon- 
duct, and  to  put  him  in  one  high  office,  and  to 
put  plaintiff  in  his  place  in  the  financial  office 
in  which  he  had  defaulted,  and  violated  his 
duty.  The  express  purpose  was  for  screening 
him  from  liability,  and  continuing  him  in  cus- 
tody of  the  funds  of  the  office  in  which  he  had 
been  guilty  of  malversation,  and  representing 
moneys  as  paid  over  and  accounted  for  which 
he  had  invested  illegally  in  his  own  name 
and  could  not  produce,  and  which  by  his  sub- 
sequent failure  were  loet,  so  far  as  he  is  con- 
cerned, although  plaintiff  had  to  answer  for 
them.  It  is  bad  enough  for  any  person  or 
combination  to  undertake  to  dispose  of  elect- 
ive offices.  But  it  would  be  difficult  to  im- 
agine any  worse  means  of  corruption  and 
mischief  than  conspiring  and  succeeding  in 
disposing  of  them  for  the  express  purpose  of 
concealing  the  misconduct  of  a  financial  of- 
ficer, which  made  him  legally  disqualified 
from  holding  longer,  and  putting  at  the  head 
of  the  city  government  a  defaulter,  who 
would  not  have  been  eligible  to  any  office  at 
all.  The  bond  in  suit  here  was  given  in 
pursuance  and  furtherance  of  tlie  illegal 
agreement  referred  to,  and  cannot  be  held 
valid  for  any  purpose.  It  is  not  pleasant 
to  think  that  people  of  any  city  can  have 
elective  offices  filled  by  such  methods.  To 
bold  that  such  intrigues  can  be  legally  car- 
ried out  would  be  monstrous.  A  communi- 
tj  that  would  knowingly  tolerate  it  would 
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not  be  0t  for  self-government.'  Persons  who 
have  taken  part  in  such  dealings  cannot  ask 
courts  to  enfoi-ce  their  bargnina.  The  judg- 
ment must  be  reversed,  with  costs  of  both 
courts.  As  the  nature  of  the  arrangement 
appears,  from  the  showing  for  the  plaintifT, 
there  should  be  iio  new  trial.  The  other 
justices  concurred. 


Trradwell  t).  Paddock. 
{Supreme  Coitrt  of  Michiffon.  Juno  14,  1889.) 
Replkvix — Uamaoeb. 
Where  a  suit  in  replevin  against  an  officer  wbo 
has  levied  on  personal  property  on  execution 
against  plalntilTs  husband  has  been  discontin- 
ned,  and  defendant  has  waived  a  return  of  the 
property,  and  asked  judgment  for  its  value,  plain- 
tiff, to  whom  the  property  was  delivered  on  the 
writ,  can  show  that  the  property  belonged  to  her, 
and  not  to  the  execution  debtor. 

Error  to  circuit  court,  Ingham  county; 
Peck,  Judge. 

Smith  <£'  Tork,  for  appellant.  B.  D.  Lewis, 
for  appellee. 

Campbell,  J.  The  record  in  this  case 
•hows  that  plaintiff  replevied  from  defendant 
a  wagon  which  defendant,  as  depiity-alierill, 
bad  taken  on  an  execution  issued  against 
plaintiff's  husband.  The  property  was  taken 
on  the  writ  of  replevin  and  restored  to  plain- 
tiff, but,  by  reason  of  a  failure  by  the  oiDcer 
who  served  the  writ  to  deliver  a  properly 
certified  copy  to  defendant,  the  case  was  dis- 
missed, and  judgment  of  discontinuance  en- 
tered. Defendant  waived  a  return,  and 
claimed  an  assessment  of  damages.  Upon 
the  assessment  plaintitC  offered  to  show  the 
condition  of  the  title  as  belonging  to  her,  so 
that  tiie  special  interest  claimed  by  defendant 
amounted  to  nothing,  on  account  of  the  levy 
being  made  on  property  not  belunying  to  the 
execution  debtor.  This  the  court  below  re- 
fused, and  allowed  judgment  for  the  full 
value  of  the  property  in  favor  of  the  defend- 
ant oAlcer.    Plaintiff  brings  error. 

As  the  only  question  in  the  case  comes 
within  former  decisions  of  this  court,  no 
full  discussion  is  required.  Where  judgment 
of  discontinuance  is  rendered,  the  defendant 
has  the  choice  of  claiming  a  return,  or  waiv- 
ing it  and  taking  a  personal  judgment  for  the 
value  uf  his  interest.  When  a  return  is 
claimed  it  does  not  enlarge  his  actual  right, 
or  put  him  in  any  better  position  than  if  no 
replevin  bad  been  brought.  If  he  had  no 
valid  claim,  the  return  gives  him  none;  and 
if,  in  this  instance,  he  had  become  a  tres- 
passer by  taking  plaintiff's  property  to  pay 
the  debt  uf  another  person,  he  would  have  no 
claim  against  it.  Accortlingly  it  has  been 
provided  by  statute  that  the  true  interest  may 
be  shown  in  case  suit  is  brouglit  on  the  re- 
plevin bond.  No  greater  interest  can  be 
gained  by  waiving  a  return.  In  Kvan  v. 
Akeley,  42  Mich.  616,  4  N.  W.  Rep.  207,  the 
defendant,  jis  in  the  present  case,  had  waived 
a  return  and  procured  an  assessment  of  dam- 
ages.   Upon  suit  on  the  bund  the  plaintiff 


in  replevin  sought  to  reopen  the  question  of 
diimnges,  and  controvert  the  defendant's 
claim  as  unwarranted  in  fact;  but  it  was  held 
that  all  questions  concerning  the  amount  re- 
coverable by  defendant  must  be  settled  on 
the  original  assessment,  which  became  the 
conclusive  measure  of  liability.  That  case 
decides  this.  It  has  been  recognized  in  sev- 
end  later  decisions,  most  of  which  were  re- 
ferred to  on  the  argument.  Very  frequently, 
as  in  the  present  case,  the  cause  goes  down 
for  some  informality  for  which  the  plaintiff 
is  not  to  blame.  The  primary  purpose  of  the 
action  is  to  settle  the  possessory  right,  which 
does  nut  necessarily  involve  more.  But  if 
the  defendant  chooses  to  change  the  primary 
issue  into  one  of  pecuniary  interest,  it  would 
be'  grossly  unjust,  and  the  statute  does  not 
provide  that  any  more  shall  be  awarded  de- 
fendant than  he  is  justly  entitled  to.  Plain- 
tiff should  have  been  allowed  to  show  the 
facts  insisted  on.  The  judgment  must  be 
reversed,  witli  costs,  and  a  new  trial  grant- 
ed.   The  other  justices  concurred. 


Mtebs  0.  Kaiohbn. 
(Supreme  Court  of  Mlch/igan.  June  14,  1S89.) 
Libel. 
Where  it  appears  in  a  suit  for  libel  that  dafend- 
ant,  in  reply  to  a  libelous  article  published  by 
plaintiff  against  him,  published  a  personal  expla- 
nation and  denial  of  the  charges,  and  ohai^ed 
plaintiff  with  forging  another's  name  to  an  inof- 
fensive article  in  a  newspaper,  but  did  not  go  be- 
yond what  might  be  expieoted  under  the  c&oom- 
Btancea,  it  is  proper  to  order  judgment  for  defend- 
ant. 

Error  to  circuit  court.  Alpena  county;  Ebl- 
LEY,  Judge. 

Moses  Myers  sued  Bernard  Kaichen  for 
libel.  The  court  ordered  the  jury  to  find  for 
defendant,  and  plaintiff  appeals. 

Turnbull  A  Dafoe,  for  plaintiff  in  error. 
Shieldt  <t*  MoNamara,  for  defendant  in  o^ 
ror. 

Campbell,  J.  Plaintiff  sued  defendant 
in  an  action  of  libel  for  an  article  which  pur- 
ported to  be  and  was  in  fact  called  out  as  an 
answer  to  a  libelous  article  published  by 
plaintiff  against  defendant,  and  which  con- 
tained reflections  on  defendant's  motiyes,  of 
an  offensive  character.  The  only  language 
in  defendant's  article  which  used  any  word 
which  is  ever  actionable  in  itself  cliarged 
plaintiff  with  forging  a  rabbi'a  name  to  a 
published  article.  But  as  it  appeared  in  the 
article  itself  that  this  merely  referred  to  a 
newspaper  communication,  which,  as  it  ap- 
peared, was  a  mere  courteous  disclaimer  of 
a  design  to  receive  a  public  beneBt,  this  was 
not  an  offensive  cliarge  us  made.  And  be- 
yond this  defendant's  answer  was  nothing 
more  than  Ids  own  e.xplanation  and  denial  <rf 
the  facts  alleged  by  plaintiff,  made  in  terms 
much  less  ott'ensive  than  plaintiff's  article, 
and  much  better  natured.  It  was  inrited  by 
what  plaintiff  said,  and  did  not  go  beyond 
wimt  was  fairly  to  be  expected  of  a  man  wbo 
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miicht  very  well  have  been  exasperated,  in- 
stead of  being  good-niitu redly  contemptuous. 
ItcBnuot  bewiid  timt  defendant  went  further 
In  his  coraments  than  under  the  circum- 
stances, might  be  expected.  The  court  be- 
low rightly  held  that  no  cause  of  action  was 
made  out.  We  have  purposely  avoided  quo- 
tation because  we  do  not  tlilnk  tlie  reports  of 
this  court  should  be  made  a  medium  for  cir- 
colatlng  small  scandal  that  ought  not  to  in- 
terest the  public.  The  judgment  must  be 
affirmed,  with  costs.  The  other  justices  con- 
curred. 


Ahpsbsb  e.  CiTT  OF  Kalamazoo. 
iSuptem*  Ccurt  of  MUMgan.     June  U,  18S9.) 

MCXIOIPAI.  COBPOBATIOSB — LlABIUTT  rOR  TOBTS. 

A  municipal  corporation  is  not  liable  in  damae:e9 
tor  the  nef^lect  and  refusal  of  its  common  council 
to  approve  the  bond  of  an  applicant  for  a  liquor 
license,  though  such  bond  is  good  in  all  respects. 

Error  to  circuit  court,  Kalamazoo  county; 
Alfred  J.  Mills,  Judge. 

Action  for  damages  by  Catharine  Amperae 
against  the  city  of  Kalamazoo.  Judgment 
for  defendant,  and  plaintiff  brings  error. 

O.  T.  Tnthill,  for  appellant.  B.  S.  Hooa, 
(  Wm.  G.  Howard,  of  counsel,)  for  appellee. 

liONa,  J.  This  cause  came  on  to  be  heard 
in  the  circuit  court  for  the  county  of  Kala- 
mazoo without  a  jury,  and  the  court,  having 
beard  the  offer  of  proof  made  by  the  plaintiff, 
directed  judgment  to  be  enlered  in  favor  of 
defendant.  PlaintiflC  brings  the  case  here  by 
writ  of  error. 

The  plai  n  tiff  offered  proofs  tending  to  show 
tbat  the  plaintifT,  the  wife  of  Mareniis  Am- 
perse,  resided  at  the  city  of  Kalamazoo,  and 
was  desirous  of  engaging  in  the  business  of 
the  sale  of  spirituous  aiut  malt  liquors  at  re- 
tail in  the  grocery  store  occupied  by  her  hus- 
band in  said  city.  That  she  is  of  the  age  of 
4U  years  and  upwards;  and  on  or  about  May 
20,  1885,  she  presented  a  bond  in  conformity 
with  the  requirements  .of  the  statute,  with 
two  sudlcient  sureties,  in  the  sum  of  $3,000, 
— that  being  tlie  sum  fixed  as  the  penalty  of 
such  bonds  by  the  common  council  uf  said 
city.  The  bond  took  its  regular  reference  to 
the  committee  on  license,  and  at  the  regular 
meeting  of  the  council,  on  the  26th  of  thai 
muntli,  the  committee  reported  thereon  as 
Using  a  good  bond  financially,  but  made  no 
recuiumendation  upon  it.  That  at  that  time 
the  mayor  of  said  city  stated  that  there  were 
certain  petitions  on  file  against  granting  a 
luense  to  the  plaintiff  and  her  husband  to 
carry  on  the  business  of  retailing  spirituous 
and  malt  liquors.  J^y  i-equest  of  one  of  the 
uit-mbeis  of  the  council  the  city  attorney  was 
asked  to  state  bis  opinion  as  to  the  matter  of 
the  petitions,  and  the  right  of  the  plaintiff  to 
have  granted  to  her  a  license  and  tliu  approval 
of  the  bond,  at  which  the  city  attorney  stated 
to  the  council  that  the  statute  made  no  distinc- 
tion between  individuals;  that  any  person 
who  could  present  the  requisite  hood  WiU  en- 


titled under  the  law  to  have  his  bond  approved 
by  the  council,  and  licensed  thereby  to  engage 
in  the  sale  of  liquors;  and  that  the  council 
acting  fairly  under  the  law  and  upon  the  re- 
port of  the  committee  that  the  bond  was  found 
to  be  good  in  all  respects,  and  there  being  no 
objection  to  the  sureties,  their  financial  re- 
sponsibility and  efficiency,  tliey  were  bound 
to  a])prove  it;  and,  on  being  interrogated  by 
a  member  of  the  council,  what  would  be  the 
consequences  if  they  did  not,  he  answered 
that  it  was  at  the  risk  of  a  possible  legal  rem- 
edy to  the  petitioner  or  any  applicant,  by  an 
action  on  the  case  against  the  members  of 
the  council  individually  for  a  willful  refusal 
to  perform  their  duty  in  approving  said  bond 
reported  upon  by  the  committee  to  be  good 
and  without  any  objection.  Tbereupoa 
George  Winslow,  a  member  of  the  council, 
made  the  following  motion:  "Alderman 
Winslow  moves  that  the  bond  of  tbe  petition- 
er  be  disallowed,  and  remarked  thereon  that, 
if  tbe  instruction  of  tbe  city  attorney  was 
law,  he  wanted  to  be  put  on  record  as  going 
against  the  law,  and  taking  tbe  chances  in 
disapproving  said  bond ;  that  the  petitions  on 
file  against  granting  the  license  and  approv- 
ing the  bond,  for  the  reasons  stated,  were 
enough  for  him,  and  that  the  council  ought 
to  be  governed  thereby;  that  the  petitions 
ought  to  be  respected,  and  control  the  action 
of  the  council  in  the  case.  The  motion  then 
having  been  made  by  Alderman  Winslow, 
and  seconded,  being  put  to  a  vote,  the  coun> 
cil  voted  that  the  bond  be  disapproved." 
The  petitions  referred  to  against  tbe  approval 
of  the  bond  state  that  plaintiff  and  her  hus- 
band kept  a  disorderly  house  in  the  past  year, 
and  that  the  sale  of  liquor  in  that  neighbor- 
hood is  dangerous  to  real  estate,  and  the  coun- 
cil, when  acting  in  disapproving  said  bond, 
stated  in  its  session  that  the  reasons  set  forth 
in  such  petitions  were  their  reasons  for  dis- 
approving the  bond,  and  made  no  pretense 
of  any  other  reason  or  cause.  At  a  meeting 
of  the  council  held  on  June  Ist  thereafter  the 
plaintiff,  by  her  attorney,  appeared  before  it, 
and  asked  the  council  to  give  its  reasons  for 
disapproving  the  bond;  and,  if  there  was  any 
other  objection  than  the  matter  of  such  peti- 
tions, to  state  the  same  so  there  would  be  no 
mistake  as  to  the  cause  of  rejecting  of  said 
bond ;  and  again  asked  the  council  to  approve 
the  same,  and  again  presenting  tbe  said  bond 
to  the  council:  whereupon  the  council  refused 
to  approve  tlie  same,  or  make  any  further 
objection  thereto.  Counsel  for  plaintiff  fui^ 
ther  offered  to  show  that  the  matter  set  forth 
in  the  petition,  that  plaintiff  and  husband 
kept  a  disorderly  place,  wa^  wh:it  governed 
the  council  in  disapproving  the  bond,  and 
that  it  was  not  on  account  of  any  defect  in 
the  bond  or  the  sulBciency  of  the  sureties 
thereon;  that  the  plaintiff  was  ready,  upon 
the  approval  of  tite  bond,  to  pay  the  tax  re- 
quired by  the  statute  to  the  city  treasurer  to 
enable  her  to  carry  on  the  business;  that  upon 
such  refusal  of  tiie  council  to  approve  the 
'  bond  a  petition  was  made  by  the  plaii)ti^|o> 
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the  supreme  court  for  a  mandamxu,  and  on 
June  8tli  an  order  was  made  by  said  court  to 
the  common  council  to  show  cause  why  the 
writ  should  not  issue,  which  was  served  on 
the  mayor  of  the  city  on  June  9th ;  that  there- 
after no  action  was  taken  by  the  council  un- 
til  August  19th,  when  the  committee  again 
reported  without  recommendation,  and  the 
bond  was  again  disproved;  that  at  the  Octo- 
ber term  of  the  supreme  court  tbe  cause  on 
the  petition  for  mandamtu  was  argued,  and 
in  the  January  term,  1886,  of  that  court  the 
decision  was  rendered  granting  a  peremptory 
mandamuB  upon  tlie  council  for  the  approval 
of  the  bond,  and  on  January  20,  1^6.  the 
bond  which  liad  been  presented  by  the  plain- 
tiff on  May  20,  1885,  was  approved  by  the 
action  of  the  council,  and  the  tax  was  paid  a 
few  days  thereafter  to  the  city  treasurer; 
that  from  the  20th  day  of  May,'l885,  when 
the  bond  was  presented  for  approval  and  tbe 
license  asked,  a  period  of  nine  months  and 
over,  the  plaintiff  was  deprived  from  carry- 
ing on  any  business,  and  the  tax  wliich  was 
paid  from  that  time,  amounting  to  about 
•150,  was  lost;  that  during  that  time  tbe 
plaint! ft  would  have  in  the  business  received 
from  the  sale  of  spirituous  liquors,  for  whisky 
the  sum  in  profits  $80  a  barrel,  the  sum  of 
8960,  about  250  kegs  of  beer,  at  $2.50  a  keg 
profit,  and  other  spirituous  liquors,  such  as 
brandy,  wine,  and  gin,  a  profit  of  about  $80, 
and  the  costs  of  tlie  proceedings  had  in  tbe 
course  of  the  mandamus,  which  would  have 
been  in  the  sum  of  about  92,000.  Upon  this 
offer  of  proof  being  made,  the  court  asked 
plaintiff's  counsel  if  he  claimed  that  the  rec- 
ords of  the  council  show  that  the  bond  was 
disapproved  because  the  plaintiff  kept  a  dis- 
orderly bouse.  To  this  inquiry  counsel 
stated:  "The  records  contained  nothing  to 
show  that  it  was  disapproved  for  that  reason, 
but  I  oft'er  the  return  made  by  the  council  to 
the  order  to  show  nause  for  the  purpose  of 
showing  tlieir  reasons  for  refusing  it. "  The 
oourt  then  asked  counsel:  "You  claim  that 
outside  the  record  you  are  entitled  to  show 
what  was  said?"  To  which  counsel  re- 
sponded :  "I  claim  we  liave  the  right  to  show 
all  that  was  said  and  all  that  was  done  by  the 
council  in  the  disapproval  of  this  bond;  the 
reason  they  gave  for  it." 

From  an  inspection  of  the  return  made  by 
tbe  council  to  the  order  to  show  cause  which, 
plaintiff's  counsel  put  in  evidence  it  appears 
that  when  tlie  l)ond  was  presented  to  the 
council  it  was  referred  to  the  committee  on 
licenses,  by  whom  it  was  referred  back  to  the 
council  without  recommendation;  the  com- 
mittee stating  in  refen'ing  it  back  that  they 
bad  no  recommendation  to  make.  This  re- 
port was  adopted,  and  Mr.  Ililing,  a  member 
of  the  council,  offered  the  following  resolu- 
tion, which  was  unanimously  adopted: 
"Moved  that  the  liquor  bond  of  Catharine 
Amperse  be  disapproved,  and  in  this  return 
the  council  say  that  this  embraces  their  en- 
tire action  ill  regard  to  tbe  liquor  bond  of  the 
plaintiff."     The  proofs  tendered  by  pbtin- 


tiff's  counsel  of  the  action  of  the  common 
council  or  any  of  its  members,  aside  from  this 
action  as  stated  in  such  return,  were  not. 
tlierefore,  matters  of  record,  but  counsel 
claimed  the  right  to  supplement  the  record 
by  parol  proofs  showing  just  what  was  said 
and  done  by  tbe  council  and  its  several  mem- 
bers nt  its  meetings,  as  well  as  tbe  advice 
given  there  by  the  city  attorney.  The  fore- 
going is  substantially  all  that  was  claimed 
by  counsel  for  plaintiff,  as  making  a  cause 
of  action,  and  upon  which  he  claimed  a  right 
of  recoveiy  against  tlie  city. 

Even  if  such  parol  proofs  were  competent 
to  supplement  tlie  record  of  the  council  it 
would  not  constitute  a  cause  of  action  against 
the  city.  A  municipal  corporation  cannot 
be  made  liable  in  any  such  action.  Munici- 
pal olScers  are  in  no  such  sense  munieipal 
iigents  that  tlieir  negligence  is  the  negligence 
of  the  m  unicijiality.  The  city  cannot  be  made 
to  respond  in  damages  for  the  torts  of  its  of- 
ficers, even  if  such  wrongs  could  be  redressed 
against  tlie  officers  themselves.  It  is  true, 
if  the  act  which  is  done  by  a  municipal  cor- 
poratio!!  would  be  tortious  if  done  by  a  nat- 
ural person,  the  corporation  is  held  liable 
for  it  to  tlie  same  extent  and  for  the  same 
reason,  but  no  such  body  can  be  made  re- 
sponsible for  official  neglect  involving  no 
active  misfeasance.  It  is  only  where  corpo- 
rations have  been  guilty  of  some  positive 
mischief  produced  by  active  misconduct  that 
they  have  been  held  liable,  unless  there  be  a 
valid  contract  creating  or  a  statute  declaring 
the  liability.  Here  the  complaint  is  of  a 
wrong  done  tlie  plaintiff,  not  by  any  act  of 
the  council,  but  by  its  refusal  to  act, — its 
refusal  to  approve  the  bond.  No  active  mis- 
feasance is  charged,  but  a  willful  neglect  of 
duty.  It  cannot  matter,  so  far  as  the  liabil- 
ity of  the  city  is  concerned,  whether  the  neg- 
lect was  willful  or  otherwise.  There  is  no 
common-law  liability,  and  tiiere  is  no  statnte 
in  this  state  which  creates  any.  Judge  Dil- 
lon, in  his  work  on  Municipal  Corporations, 
(page  1305.)  lays  down  the  rule  that  "s  mu- 
nicipal corporation  is  not  responsible  for  an 
omission  or  refusal  to  enact  ordinances  or 
by-laws,  in  the  absence  of  a  valid  contract 
creating  or  a  statute  declaring  a  liability 
therefor,  nor  if  it  enacts  them  is  it  liable  for 
damages  arising  from  a  neglect  to  enfoi-ce 
them."  In  City  of  Detroit  v.  BUckeby,  21 
Mich.  113,  it  was  said  by  this  oourt:  "It  has 
been  uniformly  held  •  •  •  that  public 
officers,  whose  offices  are  created  by  act  of  the 
legislature,  are  in  no  sense  municipal  agents, 
and  that  their  neglect  is  not  to  be  re^^utled 
as  the  neglect  of  the  municipality,  and  their 
misconduct  is  not  chargeable  against  it,  un- 
less it  is  authorized  or  ratified  expressly  or 
by  Implication."  This  same  principle  "was 
recognized  in  McCutcheon  v.  Homer,  43 
Mich.  483,  5  X.  W.  Rep.  6t>8.  This  rule  is 
sustained  by  tbe  decisions  of  the  courts  of  the 
several  states  wherever  the  question  has 
arisen.  The  court  was  correct,  under  tbe 
circumstances,  in  directing  judgment  for  de- 
Digitized  by" 
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fendant.  The  judgmpnt  of  the  court  below 
must  be  affirmed,  with  costs.  The  other  jus- 
tices concurred. 


Ahpebsb  v.  Winslow. 
(Supreme  Court  ef  Michigan.   June  li,  1889.) 

itmnCtPAJu  CORFOBATIONa— OFPIOBRS  — COUNOII/— 
AOTIOMS— FlKAOIKOS. 

1.  Under  act  No.  959,  (Pub.  Acta  Mich.  1881,) 
i  9,  providing  that  there  snail  be  annexed  to  each 
bond  for  a  liquor  license  an  afQdaTitof  each  surety 
thereto  that  ne  is  worth  the  amount  of  the  bono, 
and  that  if  in  the  judgment  of  the  common  coun- 
cil the  sureties  are  not  worth  the  amount  stated 
the  council  shall  refuse  to  approve  the  bond,  the 
facta  that  a  oommittee  to  which  the  bond  of  an  ap- 
plicant for  liquor  license  is  referred  has  reported 
favorably  thereon,  and  that  thereafter  the  city  at- 
torney has  instructed  the  council  that  it  Is  their 
duty  to  approve  the  bond,  do  not  preclude  the 
council  from  making  further  investigations;  and 
a  member  of  the  council  who  refuses  to  vote  to  ap- 
prove the  bond,  or  to  use  his  influence  for  its  ap- 
proval, without  assigning  any  reason  for  such  re- 
fusal, is  not  liable  to  the  appUoant  in  damages 
therefor.    Mouse,  J.,  dissecting. 

a.  Even  if  he  were  so  liable,  the  declaration  in 
an  action  therefor  must  show  that,  but  for  de- 
fendant's actions,  the  bond  would  have  l>een  ap- 
proved, as  otherwise  the  applicant  would  not  be 
damaged  by  such  actions. 

Error  to  circuit  court,  Kalamazoo  county; 
Mills,  Judge. 

Action  for  darnaf^  by  Catharine  Amperse 
against  George  C.  Winslow.  A  demurrer  to 
the  declaration  was  sustained,  and  plaintiff 
brings  error. 

O.  T.  Tuthttl,  for  appellant.  B.  S.  Rooa, 
(  W.  €f.  Howard,  of  counsel.)  for  appellee. 

LoMO,  J.  The  defendant  interposed  a 
demurrer  to  ttie  declaration  filed  in  this 
cause  that  it  did  not  state  a  cause  of  action, 
and  had  a  judgment  thereon.  Plaintiff 
brings  the  case  into  this  court.  The  declara- 
tion is  as  follows: 

"Catliarine  Am  perse,  the  plaintiff  in  this 
case,  by  O.  T.  Tothill,  her  attorney,  com- 
plains of  George  C.  Winslow,  thedefendant, 
who  has  been  summoned  to  answer  the  said 
plHintiff  In  an  action  of  trespass  on  the  case: 
For  that  wliereas,  the  plaintiff  is  a  resident 
and  a  citizen  of  the  city  of  Kalamazoo,  state 
of  Michigan,  and  has  been  continually  there- 
in for  ten  years  anil  upwards,  and  was  on  or 
about  the  month  of  May,  1885;  that  she  then 
desired  to  commence  ai'id  continue  the  busi- 
ness in  wbicli  she  whs  tiieretofore  engaged, 
of  selling  spirituous  and  malt  liquors  at  re- 
tail at  the  place  of  business  kept  by  her  hus- 
band in  said  city,  and  on  or  altout  the  20tb 
of  s;iid  month,  to  enable  her  under  the  law 
of  the  state  to  legally  engage  in  and  carry  on 
said  business,  presi-nted  to  the  common  coun- 
cil of  said  city,  of  which  said  defendatit  was 
then  a  member,  as  alderman  elect  thereof,  a 
good  and  sufficient  bond,  in  the  sum  of 
98,000,  to  the  people  of  the  state  of  Michigan, 
duly  made  and  signed  and  sealed  by  the 
plaintiff  as  principal,  and  William  Boylan 
and  Samuel  Rosenbaura,  of  said  city,  as 
sureties,  both  being  residents  and  free-hold- 


ers therein,  each  of  whom  justified  In  the 
sum  of  $8,000  over  and  above  all  indebted- 
ness and  aU  exemptions  from  levy  and  sale 
on  execution  and  all  liability  on  other  similar 
bonds;  and  each  of  said  sureties  having 
made,  and  which  was  annexed  to  said  bond, 
an  affidavit  as  was  required  by  section  9  of 
act  259  of  the  Session  Laws  of  this  state  for 
the  year  1881,  being  section  2278  of  Howell's 
Annotated  Statutes  of  Michigan,  to  which 
bond,  now  on  die  in  the  treasurer's  office  of 
said  county  of  Kalamazoo,  reference  is  here- 
by made.  And  plaintiff  avers  that  said  bond 
in  all  respects — form,  substance,  number  of 
sureties,  jusllflcation.  execution,  and  every- 
thing prescribed  by  the  statute  in  such  case 
made — was  as  the  law  requires  and  directs  to 
be  made  and  presented  to  the  common  coun- 
cil of  said  city  by  persons  desirous  of  engag- 
ing In  the  business  of  the  sale  of  spirituous 
and  malt  liquors  therein  for  the  approval 
thereof  prior  to  engaging  in  the  same,  to  en- 
able such  persons  to  legally  carry  on  said 
business  aforesaid;  and  plaintiff  also  avers 
that  said  city  of  Kalamazoo  was  then  a  duly 
incorporated  city  of  said  state  by  act  of  its 
legislature,  and  by  virtne  of  its  charter  regu- 
lations was  governed  by  a  common  council, 
consisting  of  a  mayor  and  ten  aldermen, 
elected  by  vote  of  the  people,  qualifled  elect- 
ors of  said  city,  who  by  statute  only  could 
approve  of  liquor  bonds,  and  hold  regular 
meetings  on  the  evenings  of  the  first  Monday 
of  each  month,  and  special  meetings  as 
called  by  the  city  council. 

"And  plaintiff  fui-ther  avers  that  upon 
one  of  said  special  meetings,  to-wlt,  the 
evening  of  May  25,  1885,  tlie  bond  of  the 
plaintiff  having  been  submitted  to  them  for 
their  approval  as  the  statute  directs,  and 
having  theretofore  been  referred  to  the 
proper  committee,  that  of  licenses,  were 
i-alled  upon  to  report  on  the  said  bond  of  the 
plaintiff,  who  through  its  chairman  reported 
the  same  to  the  council  as  a  good  bond,  the 
sureties  thereon  financially  resp>onslble,  and 
the  sum  sufficient  in  all  respects;  and  on 
motion  made  the  report  of  the  committee 
was  accepted  by  the  council,  and  placed  on 
file;  and  thereupon  Alderman  Levy,  of  said 
city,  moved  the  said  bond  of  the  plain titT  be 
approved  by  the  council.  No  s«-cond  to  this 
motion  being  immediately  made,  the  mayor 
proceeded  to  remark  upon  the  expediency 
and  policy  of  approving  the  bond  of  the 
plaintiff,  and  granting  her  license  as  applied 
for.  on  the  ground  and  for  the  reason  that 
several  petitions  were  on  file,  signed  by  a 
number  of  individuals,  requesting  the  coun- 
cil that  no  bond  of  the  plaintiff  be  approved 
and  she  be  granted  no  license  for  the  year  1885, 
and  fur  the  reasons  set  forth  in  said  petition; 
whereupon  Alderman  ^VinSlow  called  for  the 
reading  by  the  clerk  of  the  council  of  the  said 
petitions;  and  which  being  done  the  council 
requested  that  the  city  attorney,  Wm.  G.  How- 
ard, Esq.,  who  was  present,  address  them, 
stating  the  law  and  the  duty  of  the  council  in 
their  action  upon  the  matter  of  the  bond  of 
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the  plaintiff,  and  any  liquor  bond  presented; 
and,  in  substance,  Mr.  Hownrd  proceeded 
to  say  •  that  the  statute  made  no  distinction 
between  individuals;  that  any  person  who 
could  present  the  requisite  bond  was  entitled 
under  the  law  to  have  his  bond  approved  by 
the  council,  and  licensed  thereby  to  engage 
in  the  sale  of  liquors;  and  the  council  acting 
fairly  under  the  law,  and  upon  the  report  of 
the  vomuiittee  that  the  bond  was  found  to 
be  good  in  all  respects,  and  there  being  no 
objections  to  the  sureties,  their  financial  re- 
sponsibility  and  sufflciency,  they  were  bound 
to  approve  it.'  And  the  plaintiff  avers  that 
the  duty  of  tlie  defendant  to  vote  for  the  ap- 
proval of  her  bond,  and  cause  the  approval 
thereof  to  be  indorsed  thereon,  was  a  corpo- 
rate  one,  resting  upon  the  municipality  of 
the  city  of  Kalamazoo  in  respect  to  its  special 
and  local  interests,  and  upon  him  individu- 
ally as  a  meml>er  of  the  couinion  council,  an 
officer  and  servant  thereof;  and  which  duty 
upon  him  was  positive,  absolute,  and  per- 
fect, not  discretionary  in  hira,  or  judicial  in 
its  nature,  and  one  owing  to  the  plaintiff,  and 
her  absolute  right,  in  the  performance  of 
whicli  she  was  specially  interested ;  and  wliich 
duty  was  specially  conferred  and  imposed  up- 
on hiiu  as  member  of  said  council,  and  officer 
and  servant  of  siiid  municipality,  by  the  stat- 
utes of  this  state;  and  the  said  defendant,  act- 
ing under  its  authority,  direction,  and  com- 
mand thereof,  as  a  member  of  sad  common 
council,  to  whom  only  could  the  plaintiff  ap- 
ply fur  the  right  and  privilege  of  engaging  in 
said  business,  absolutely  omitted,  neglected, 
and  refused  to  perform  said  duly,  well 
knowing  that  (or  presumed  to  know)  his  acts 
in  so  doing  was  an  actionable  wrong  and  in- 
jury to  the  plaintiff,  against  him  individu- 
ally. 

"And  said  plaintiff  further  avers  that  the 
common  council  of  said  city,  the  body  des- 
ignated by  stiitute  for  the  approval  of  Uqiior 
bonds,  (so  called,)  to  enable  persons  to  legally 
engage  in  the  sale  of  liquors  as  plaintiff  in 
this  case  desired  to  do,  absolutely  tlien  and 
there  refused  to  approve  the  same  and  indorse 
their  approval  thereon  as  directed  and  com- 
manded by  the  statute;  and  the  said  defend- 
ant willfully,  wrongfully,  and  maliciously, 
and  well  knowing  his  duty  therein  in  that 
regard,  refused  to  vote,  or  inllucnce  said 
couKuon  council  to  vote,  for  the  approval  of 
said  bond,  and  in  willful,  stuhborn  disregard 
and  violation  of  his  duty  to  the  plaintiff,  and 
the  office  of  alderman,  in  said  cuunuil,  he 
persisted  in  denying  her  the  right  she  had 
under  the  law  to  have  her  bond  approved, 
and  utterly  disregarded  the  law  and  instruc- 
tion by  which  he  was  bound  to  act,  and  in 
detiance  thereof,  with  full  knovvle>lge  of  the 
consequence  thereof,  ri!f u.sed  to  do  his  plain 
duty, — by  which  fiction  and  conduct  of  said 
defendant  she  was  unable  to  engage  in  and 
carry  on  her  business  as  aforesaid,  and  had 
to  abandon  the  same  until  said  common  coun- 
cil, through  a  majority  of  its  members,  should 
approve  said  bund;  and  therefore,  to  attain 


her  object  and  purpose  witliout  further 
trouble,  damage,  and  expense,  to  influence 
and  persuade  said  defendant  to  grant  the 
plaintiff  her  rights  and  privileges  to  legally 
carry  on  a  business,  the  plaintiff  again,  on 
the  evening  of  Monday,  the  1st  day  of  June 
following,  at  the  regular  meeting  of  said 
council,  tlirough  her  attorney  there  present, 
most  respectfully  asked  permission  to  address 
them  upon  the  matt»r  of  the  plaintiff  before 
them,  and,  being  granted  the  same,  requested 
said  council,  in  behalf  of  the  plaintiff,  to 
state  any  reason  he  or  the  council  had,  other 
than  set  forth  in  the  said  petition,  against 
approving  the  plaintiff's  bond,  if  any  sucb 
tliere  were;  if  there  was  any  other  objectioo 
other  than  the  matter  of  said  petition,  to 
state  the  same  openly  and  fairly,  so  that  there 
would  be  no  mistaking  their  action,  and  the 
reasons  therefor  as  they  had  assigned  them 
at  the  time  of  disapproving  said  bund;  and, 
fnrther.  that  by  ttieir  proceedings  it  did  not 
appear  that  they  bad  acted  fairly  upon  the 
approval  of  said  bond  of  the  plaintiff  as  the 
statute  required;  and  on  behalf  of  the  plain- 
tiff he  reoffered  said  bond  to  said  council  for 
the  proper  action  by  them  on  its  approval. 
But  said  council  and  said  defendant  then  and 
there  failed  and  refused  to  further  act  on  the 
approval  ttiereof  as  requested,  and  refused  to 
approve  the  same,  absolutely;  and  the  plain- 
tiff shows  that  said  common  council,  at  the 
said  meeting  held  on  June  1,  as  it  did  on 
May  25,  1885,  adjourned  without  approving 
said  bond,  or  indorsing  thereon  its  approval, 
and  did  not  and  would  not  approve  the  same, 
and  did  not  and  would  not  give  any  other 
reasons  for  so  refusing  to  indorse  Ihereou  its 
approval,  other  than  the  matter  contained  in 
said  petition  directed,  to  them  as  aforesaid, 
against  their  approving  the  same.  And 
plaintiff  says  she  was  ready,  upon  the  ap- 
proval of  said  bond  by  said  common  council, 
and  intended,  to  present  the  same  to  the 
county  treasurer  of  Kalamazoo  county,  and 
to  pay  the  tax  to  said  treasurer  required  to 
enable  her,  the  said  plaintiff,  to  carry  on  said 
business  at  the  place  aforesaid.  And  aaid 
plaintiff  furtlier  says  that  to  compel  tlie  de- 
fendant and  common  council  to  approve  her 
said  bond  she  w<is  obliged  to  and  did,  to-wit, 
on  or  al>out  the  9tb  of  June.  1885,  file  a  peti- 
tion in  the  supreme  court  of  this  state  setting 
forth  the  said  acts  and  conduct  of  said  com- 
mon council  of  the  city  of  Kalamazoo,  relat-- 
ing  to  said  bond,  to  compel  said  defendant 
by  mandamus  to  approve  her  said  bond;  and 
thereupon,  thereiifter,  upon  the  matter  peti- 
tioned for  being  presented  and  heard  by  the 
said  supreme  court  upon  the  proceedings  had, 
and  to  bring  the  same  to  a  hearing,  an  order 
was  made  by  said  court,  to-wit,  of  the  next 
January  term  thereof,  ibat  a  peremptory 
writ  of  m^ndamtis  issue,  requiring  and  com- 
pelling the  city  of  Kalamazoo  forthwith  to 
approve  tlie  said  l>ond  aforesaid  of  the  plain- 
tiff, the  relator  in  said  petition  named. 

"And  plaintiff  avers  that  she  was  put  to 
great  vusi,  trouble,  and  exueuse  in  the  pro- 
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ceedings  she  was  compelled  to  take  to  the  sa- 
preme  court,  and  to  make  the  defendant  ap- 
proTe  ber  bond,  and  to  perform  hia  plidn 
duty  required  by  the  statute  of  the  state,  to- 
wii,  in  the  sum  of  9500,  and  sustained  that 
loss  and  damage  in  the  premises  by  tlie 
wrongful  acts  and  willful  conduct  of  the  de- 
fendant in  refusing  to  do  wli.it  tlie  law  re- 
quired; and  that  she  also  sustained  great  loss 
and  dauiHge  by  being  deprived  of  the  right 
and  privil^e  of  engaging  in  and  carrying  on 
her  legitimate  business  in  a  legal  way,  as 
prescribed  by  law,  which  sbe  desired  to  com- 
mence and  carry  on  as  aforesaid,  and  being 
kept  out  and  pi^erented  fi-om  engaging  in 
and  carrying  on  the  same-  by  the  defendant 
wibngf ully  and  willfully  refusing  to  approve 
the  bond  presented  by  her  as  aforesaid,  until 
be  was  compelled  to  do  so  by  writ  of  man- 
damus frum  the  supreme  court  aforesaid,  to- 
wit,  for  the  Bprnse  of  nine  months,  by  reason 
of  which  she  sustained  a  loss  and  damiige  in 
a  large  sum  of  money  in  the  gains  and  profits 
of  said  business,  in  which  sbe  could  have 
bad  and  made  during  the  said  time,  if  tlie  de- 
fendant liy  the  approval  of  her  said  bond  to 
bini  presented  allowed  ber  to  engage  in  Uie 
same,  in  carrying  it  on  as  desired  by  her,  to- 
wit,  in  the  sum  of  ^1,500;  and  said  plaintiff 
avers  tliat  the  defendant  well  Icnew  it  was 
Ills  plain  and  simple  duty  as  alderman  of 
said  city,  and  member  of  tlie  council  there- 
of, to  vote  for  the  approval  of  all  liquor 
bonds  wbiih  are  found  and'  reported  by  the 
proper  committee  to  whom  it  was  referred 
to  be  good  and  sufficient,  and  for  his  willful 
and  wrongful  refusal  so  to  do  would  make 
bim  individually  liable  to  plaintiff  for  any 
and  all  loss  and  damage  she  might  sustain 
by  reason  thereof;  and  that  deffndant  has 
become  and  is  liable  fur  all  such  loss  and 
damages  as  aforesaid  which  she  has  sustaineil 
in  the  premises  by  reason  of  said  willful  and 
wrongful  intentional  acts  and  conduct  to 
the  injury  of  plaintiff,  and  against  her  rights,  | 
of  which  he  had  noticp.  Whereupon  the  said ; 
plaintiff  says  that  sbe  has  been  injured,  and  | 
baa  sustained  loss  and  damage  in  the  said 
several  sums  above  named,  by  the  wrongful , 
and  willful  acts  and  conduct  of  the  defend- 
ant afivesaid,  and  which  she  is  entitled  to 
have  and  tu  recover  in  this  action,  to-wit,  in 
the  sum  of  92,000.  And  therefore  sbe  brings 
suit,"  etc. 

The  gist  of  the  plaintiff's  action  is  "that, 
said  defendant  willfully,  wrangfully,  and 
maliciously,  and  well  knowing  his  duly 
therein  in  that  regard,  refused  to  vote,  or  in- 
tluence  said  common  council  to  vote,  for  the 
approval  of  said  bond. "  The  claim  of  plain- 
tiff's counsel  is:  (1)  That  the  plaintiff  has 
a  cause  of  action,  not  only  against  the  city, 
but  against  any  and  every  alderman  in  the 
council  that  can  be  shown,  under  the  allega- 
tions of  the  dedamtion,  to  have  acted  will- 
fully and  arbitrarily  in  refusing  to  approve 
ber  bon  I.  (2)  That  the  declaration  in  tliis 
case  is  full  and  complete  to  admit  all  the  nec- 
eitmtj  proofs  of  tlie  liability  of  the  defend- 


ant by  reason  of  bis  conduct  in  the  vote  tak- 
en on  the  motion  made  for  the  approval  of 
the  bond,  (3)  That  the  defendant  is  indi- 
vidually liable  in  this  action  to  the  plaintiff 
as  well  as  the  city  in  its  corporate  capacity 
for  the  violation  of  his  plain  duty  as  a  mem- 
ber of  the  council  of  the  city  of  Kalamazoo, 
said  duty  being  simply  ministerial  and  im- 
perative on  the  council  after  the  report  uf  the 
committee  on  said  bond.  (4)  The  de.-lara- 
tion  counts  on  all  grounds  necessary  to  ttie 
action,  and  is  amply  sufficient  to  admit  proofs 
of  everything  required  to  sustain  the  willful, 
iirbitrary  conduct  of  the  defendant. 

In  Aniperse  v.  City  of  Kalamazoo,  ante,  821, 
(decided  at  the  present  term  of  this  court,) 
We  held  tliat  no  recovery  could  be  bad  by  tlie 
plaintiff  against  the  city,  even  though  the 
common  council  may  have  been  guilty  of 
willful  misconduct  iu  refusing  to  approve 
this  bond.  But  counsel  now  urge  in  the 
present  case  that  tbe  members  of  the  council 
individually  may  be  held  liable  for  sucli  will- 
fol  misconduct,  though  the  city  cannot  be 
made  liable  therefor.  The  claim  made  is 
that  tbe  duty  of  the  defendant,  as  alderman 
of  tbe  city  of  Kalamazoo,  under  tlie  allega- 
tions of  the  declaration,  was  ministerial  and 
not  judicial  in  its  nature;  that  all  the  duties 
judicial  in  their  nature,  relative  to  tbe  ap- 
proval of  tbe  bond,  the  sulliciency  of  the 
bond,  and  the  sufficiency,  residence,  and 
charactt^r  of  the  sureties,  had  already  been 
passed  upon  by  tlie  committee  reporting  fa- 
vorably upon  the  bond  to  tbe  council,  aud 
that  it  then  became  tbe  duty  of  the  defend- 
ant, when  the  bond  was  so  favorably  report- 
ed back  to  the  council  by  the  conunittee,  to 
vote  for  its  approval,  and  his  voting  against 
its  approval  was  evidence  of  willful  .miscon- 
duct; that  when  the  committee  bad  so  acted 
upon  the  bond,  and  reported  it  satBcient  in 
amount,  and  with  satisfactory  sureties,  all 
these  matters  then  had  in  effect  passed  into 
judgment,  and  waiv  not  subject  to  criticism 
or  review  by  defendant  or  any  member  of 
the  council;  that  alt  matters  requiring  inves- 
tigation, inquiry,  discretion,  and  judgment 
in  regard  to  the  amount  and  form  of  the 
bund,  the  number  and  character  of  the  sure- 
ties, their  residence  and  stiinding,  had  been 
determined  for  the  council  and  the  detvudant 
by  the  committee,  and  there  was  only  left  the 
ministerial  duty  of  approving  the  bond, 
which  WHS  refused.  Tlie  statute  authoriz- 
ing the  giving  such  bond,  in  force  at  the 
time  this  bond  wms  presented,  is  aot  No. 
259,  Pub.  Acts  18U1.  Section  9  of  this  act 
gives  tlie  form  of  the  bond,  and  provides 
''there  shall  also  lie  annexed  to  each  bon<l  re- 
quired by  this  act  an  affidavit  of  each  surety 
tliereto,  which  afhdavit  shall  state  that  the 
affiant  is  woi-th  a  sum  equal  to  the  amount 
of  the  bond  over  and  above  all  indebtedness 
and  exemptions  from  sale  on  executions,  and 
all  liability  on  other  similar  bonds,  and  il', 
in  the  judgment  of  tbe  township  board  or 
the  boards  of  trustees  or  common  council  of 

the  village  or  city  in  which  such  busin^St  is. 
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proposed  to  be  carried  on.  said  sureties,  or 
either  of  them,  are  not  worth  the  full  sum 
mentioned  in  said  bond  over  and  al>oveall 
tlieir  liabilities  •  ♦  *  on  other  similar 
bonds,  then  the  said  township  board,  or  board 
of  trustees  or  common  council  of  the  village 
or  city,  as  the  case  may  be,  shall  refuse  to 
indorse  said  bond,  vrith  their  approval,"  etc. 
By  the  provisions  of  the  statute  tiie  coun- 
cil had  something  more  than  a  ministerial 
duty  to  perform.  Their  duties  wei-e  to  look 
to  the  form  of  the  bond ;  see  that  it  met  all 
the  requirements  of  the  statute  as  to  form, 
and  that  the  penalty  therein  was  as  fixed  by 
the  council;  and  also  to  see  that  the  affldavit 
of  the  sureties  was  in  conformity  to  tiie  stat- 
ute, and  satisfy  themselves  tlmt  each  surety 
is  worth  a  sum  equal  to  the  amount  uf  the 
bond  over  and  above  all  indebtedneas  and 
exemptions  from  sale  on  execution,  and  all 
liability  on  other  similar  bonds;  and,  if  in 
their  judgment  each  surety  is  not  worth  this 
sum  over  and  above  all  su<-h  indebtedness 
and  exemptions  from  sale  on  executions  and 
liability  on  other  similar  bonds,  tlien  it  is 
their  duty  to  disapprove  the  bond.  This 
duty  is  something  more  than  ministerial,  it 
ia  the' exercise  of  judgment  and  discretion. 
The  fact  that  tlie  bond  is  referred  to  a  com- 
mittee to  investigate  and  re|K>rt  does  not 
necpssarily  preclude  a  member  of  the  council 
from  further  investigation.  His  judgment 
and  conscience  may  not  be  satisfied  as  to  the 
pecuniary  responsibility  of  the  sureties,  sim- 
ply because  the  matter  has  been  investigated 
by  some  other  member  who  is  upon  that 
committee.  He  still  has  the  right  to  inves- 
tigate for  himself  if  he  is  not  satisfied  with 
the  report,  and  if  the  l>ond  is  put  upon  its 
passage  upon  the  report  of  the  committee, 
and  a  member  is  not  satisfied  as  to  these 
facts,  he  not  only  has  the  right,  but  it  would 
be  his  duty,  to  vote  against  the  approval. 
In  the  present  case  the  bond  was  referred 
back  by  the  committee  as  a  good  bond,  the 
sureties  thereon  financially  responsible,  and 
the  sum  sufficient  in  all  respects,  and  on  mo- 
tion the  report  was  accepted  by  the  cnuncil, 
and  placed  on  file.  It  seems  that  a  motion  was 
then  made  to  approve  the  bond,  but  this  mo- 
tion had  no  second.  When  the  mayor  re- 
ferred to  the  petitions  on  file  against  its  ap- 
proval, and  the  defendant  called  for  their 
reading,  after  whicli  ttie  city  attorney  was 
called  upon  for  an  opinion  as  to  the  duty  of 
the  council  in  the  premises,  and  having  given 
such  opinion  that  it  wtis  their  duty  to  ap- 
prove the  bond,  it  is  alleged  that  it  became 
the  duty  of  the  defendant  to  vote  for  its  ap- 
proval to  be  indorsed  thereon,  but  that  lie 
absolutely  omitted,  neglected,  and  refused  to 
perform  said  doty,  well  knowing  (or  pre- 
sumed to  know)  his  acts  in  so  doing  were  an 
actionable  wrong  and  injury  to  the  plaintiff, 
against  him  individually.  The  declaration 
then  alleges:  "And  the  said  defendant  will- 
fully, wrongfully,  and  maliciously,  and  well 
knowing  his  duty  therein  in  that  regard,  re- 
fused to  vote,  or   influence  said    common 


council  to  vote,  for  the  approval  of  said  bond, 
and,  in  willful,  stubborn  disregard  and  viola- 
tion of  his  duty  to  the  plaintiff  and  the  of- 
fice of  aldi'rman  in  said  council,  he  persisted 
in  denying  her  the  right  she  had  under  the 
law  to  have  her  bond  approved,  and  utter- 
ly disregarded  the  taw  and  instructions  by 
which  be  was  bound  to  act,  and  in  defiance 
thereof,  with  full  knowledge  of  the  conse- 
quences thereof,  refused  to  do  hia  plain 
duty."  The  declaration  seems  to  be  framed 
upon  the  theory  that  after  the  report  from 
the  committee  stating  the  bond  was  in  prop- 
er form,  and  the  sureties  financially  respon- 
sible, and  the  instructions  from  the  city  at- 
torney tliat  it  was  tlie  duty  of  the  council  to 
approve  it,  then  each  individual  alderman  Was 
at  once  bound  to  vote  for  its  approval,  and, 
failing  in  this,  each  was  guilty  of  a  willful  vio- 
lation of  duty,  for  which  plaintiff  had  a  right 
of  action  for  damages.  Neither  the  commit- 
tee to  whom  the  bond  was  referred,  nor  the 
city  attorney,  were  the  keepers  of  the  con- 
sciences of  the  other  members  of  the  coun- 
cil, nor  were  their  judgments  to  be  placed  as 
judgments  of  the  other  member.  The  stat- 
ute makes  it  the  duty  of  the  council  to  de- 
termine the  penalty  of  the  bond  witliiu  cer- 
tain limits,  as  well  as  the  sufficiency  uf  the 
sureties.  These  are  judicial  inquiries  and 
determinations.  This  has  been  repeatedly 
so  held  by  this  court,  and  upon  application 
for  mandamui  to  compel  these  officers  t»  ap- 
prove liquor  bonds,  where  it  is  made  to  ap- 
pear that  the  council  were  not  satisfied  with 
the  form  or  penalty  of  the  bond,  or  the  suf- 
ficiency of  the  sureties,  the  writ  is  always 
denied;  and  it  is  well  settled  that  in  all  mat- 
ters resting  in  the  judgment  and  discretion 
of  such  l>oards,  and  upon  which  they  have 
actually  passed,  mandamtui  will  not  lie  to 
control  their  decision  or  action,  when  miide 
or  taken  in  good  faith.  High,  Extr.  R<im. 
§  323;  Sandlake  v.  Berlin,  2  Cow.  485: 
Pfister  v.  SUte.  82  Ind.  882;  Albin  ▼.  Board. 
S8  Iowa,  77,  12  N.  W.  Rep.  134. 

There  is  no  claim  made  in  the  declaration 
that  the  defendant  acted  willfully  and  ma- 
liciously, and  In  disregard  of  his  duty,  except 
in  that  he  refused  to  vote  for,  and  Influence 
the  other  aldermen  to  vote  for.  the  approval 
of  this  bond  after  the  same  had  been  reported 
favorably  by  the  committee,  and  after  the  city 
attorney  had  instructed  the  council  as  to  ita 
duty  in  the  premises,  and  the  tact  that  at  the 
June  meeting  of  the  council  it  again  refused 
to  approve  the  bond  without  assigning  any 
reason  therefor.  Admitting  these  facts,  it 
would  not  constitute  a  cause  of  action.  The 
defendant  may  have  acted  honestly  in  refus- 
ing to  vote  for  its  approval,  and  it  was  a  mat- 
ter to  be  by  him  judicially  determined.  In 
the  performance  of  this  duty  the  members  of 
the  council  are  the  judges  acting  within  the 
scope  and  limit  of  the  authority  conferred  by 
this  statute,  and  they  cannot  be  made  liable 
for  acts  judicial  in  tlieir  nature  in  a  civil  ac- 
tion, however  erroneous  or  wrongful  their 
determination  may  be.  If  tli(»r  refuse  to  act. 
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upon  proper  application  to  a  court  of  ci)m- 
'petent  juriadictiun  they  may  be  compelled  to 
<dosu.  And,  if  a  memberof  soch  board  aliould 
%e  guilty  of  any  willful  and  corrupt  niiscon- 
iduct,  no  doubt  a  criminai  proaecution  would 
iie  for  sucb  miaconduct. 

In  WaU  V.  Trumbull, '16  Mich.  284,  the 
principle  was  stated  by  this  court  that  "a 
Aiiuisterial  officer  has  a  line  of  conduct 
^marked  out  for  hitn,  and  has  nothing  to  do 
%ut  to  follow  it,  and  lie  must  be  held  liable 
tfbr  any  failure  to  do  so  which  rpsults  in  the 
injury  of  another.  A  judicial  officer,  on  the 
-«ther  hand,  has  certain  powers  confided  to 
ftim,  to  be  exercised  according  to  his  jadg- 
oient  or  discretion;  and  the  law  would  be  op- 
pressive which  should  compel  him  in  every 
■«ase  to  decide  correctly  at  his  peril.  It  is 
■accordingly  a  rule  of  very  great  antiquity 
"that  no  action  will  lie  against  a  judicial  otiicer 
lor  any  act  done  by  him  In  the  exercise  of  his 
judicial  functions,  provided  the  act,  though 
-idone  mistakenly,  was  witliin  the  scope  of  his 
jurisdiction." 

Another  very  serions  defect  is  apparent  in 
"the  declaration,  even  if  the  declaration  con- 
tained sutHcient  other  allegations  to  maintain 
4he  action.  It  does  not  appear,  and  is  no- 
where alleged,  that,  even  if  the  defendant 
iiad  voted  for  the  approval  of  the  bond,  and 
>iad  used  his  influence  with  the  other  mem- 
9>er8  of  the  council  thereto,  that  the  bond 
would  have  been  approved.  The  declaration 
'4loe8  not  state  that  any  member  of  the  ooun- 
•«il  voted  to  approve  it,  but  the  implication  is 
that  the  whole  number  of  aldermen  on  the 
council  voted  against  it.  If,  then,  the  de- 
fendant liad  voted  for  its  approval,  and  ful- 
Alled  bis  duty  as  claimed  by  the  plaintiff,  the 
^result  would  have  been  the  same,  and  the 
plaintiff  would  have  sustained  the  same  In- 
jury as  that  of  which  she  now  complains. 
£ven  though  the  defendant  may  have  been 
■acting  in  a  ministerial  capacity,  and  have 
-willfally  violated  his  plain  duty,  yet  if  the 
f>laintiS  was  not  injured  by  tliis  willful  mis- 
•«ondact,  then  no  cause  of  action  would  aiise 
4ipon  which  a  claim  for  damages  could  be 
based,  and  what  the  motireof  defendant  was 
in  voting  against  its  approval  would  not  aid 
"tbe  plaintiff's  case.  The  action  could  not  be 
maintained,  unless  damages  resulted  to  the 
3>laintifl  by  such  willful  misconduct.  This 
da  not  made  to  appear  by  the  declaration.  In 
any  view  of  the  case,  we  are  satisfied  the 
•declaralion  does  not  state  a  cause  of  action, 
jind  tlie  judgment  of  tite  court  belovr  must  be 
affirmed,  with  costs. 

Sherwood,  C.  J.,  and  Campbell  and 
<;hahplin,  JJ.,  concurred  with  Lono,  J. 

MoitsE,  J.  I  concur  in  the  result,  but,  if 
^damage  could  be  shown  from  a  willful  and 
malicious  refusal  to  approve  a  liquor  bond 
which  was  perfect  and  complied  with  the 
:stat(ite  in  all  respects,  Ithink  an  action  would 
lie  against  those  causing  sucli  damage.  The 
■declaialion,  in  my  opinion,  shows  that  de- 


fendant's refusal  to  vote  for  the  approval  of 
the  bond  was  willful,  and  in  known  violation 
of  his  duty  under  the  law.  The  trouble  is 
that  the  declaration  fails  to  show  that  the 
action  of  the  defendant,  as  therein  set  forth, 
was  the  occasion  of  any  damage  to  the  plain- 
tiff. 


Brown  v.  Kalamazoo  Circuit  Judge. 
(Supreme  Court  of  Mitiiigan.    June  14, 1889.) 

COMSTITDTIOSXI,  LaW— EQUITT— JcTRT  TbIALS — 

Hamdamus. 

1.  The  act  regulatinK  the  practice  in  cbanoery 
courts  (Laws  Mich.  1887,  p.  868)  provides  that 
either  party  shall  be  entitled  to  a  jury  trial,  to  be 
demanded  in  the  same  manner  as  in  a  suit  at  law, 
and  the  verdict  of  such  jury  on  any  question  of  tact 
shall  have  tIte  same  force  and  effect  In  the  olrcait 
court,  and  in  the  supreme  court  on  appeal,  as  the 
verdict  in  an  action  at  law.  Whenever  a  jury  is 
dem  Ended,  an  issue  or  Issues  shall  be  framed  under 
the  direetlon  of  the  court,  U  the  oonrt  deems  it 
necessary  to  submit  such  issue,  and  In  all  cases  of 
trial  in  open  court,  whether  with  or  without  a 
jury,  the  court  shall  rule  upon  all  questions  of  ad- 
missibility of  testimony  in  like  manner,  and  with 
lilte  eSeot,  as  in  a  suit  at  law.  VHien  the  cause 
has  been  tried  by  a  jury  the  parties  shall  be  en- 
titled to  make  and  settle  a  case,  in  which  it  shall 
be  necessary  to  set  out  only  so  much  of  the  testi- 
mony as  may  be  neoessaiy  to  an  onderstandiiu;  of 
the  questions  raised;  and  an  appeal  may  be  taken 
as  in  ordinary  chancery  cases.  Held,  that  the 
changes  are  so  entirely  in  oonfllot  with  the  rights 
of  parties  and  the  chancery  system  tliat  it  cannot 
be  carried  into  effect.  The  oommon-law  trial  by 
jury,  framed  on  the  theory  of  single  contesting 
parties,  cannot  be  adapted  to  the  chancery  prac- 
tice, where  there  are  many  conflicting  interests 
and  demands  for  specific  relief. 

3.  The  method  of  review  is  entirely  inadequate, 
as  no  provision  is  made  for  taking  or  settling  ex- 
ceptions, or  for  supplying  testimony  improperly 
ruled  out,  or  for  granting  a  new  trial  before  the 
same  or  any  other  jury  in  whole  or  in  part. 

8.  The  functions  of  judges  in  equity  oases  in 
dealing  with  them  are  as  well  settled  a  part  of  the 
judicial  power,  and  as  necessary  to  its  aidministra- 
tion,  as  the  functions  of  juries  in  common-law 
cases,  and  it  is  not  in  the  power  of  the  legislature 
to  take  them  away.  Const.  Mich,  art  6,  {  6,  which 
authorizes  the  legislature  to  abolish,  as  far  as 
practioable,  distinctions  between  law  and  equity 
proceedings,  only  authorUes  the  removal  of  nomi- 
nal distinctions. 

1.  A  trial  by  jury  was  claimed  under  the  act  of 
1887  and  allowed.  Issues  were  submitted,  and  the 
judge,  acting  entirely  on  the  siuwers  given  by  the 

}ury,  entered  a  decree,  refusing toexercise  his  own 
udgment  in  the  case.  Held  ttiat,  as  It  appeared 
hat  there  had  been  no  original  hearing,  man- 
damua  to  the  judge  to  set  aside  the  decree,  and 
hear  and  decide  the  cause,  waa  the  proper  remedy. 

Mandaruwi. 

Dallas  Boudeman,  for  relator.  Hatoes  (£ 
Luby,  for  respondent. 

Campbell,  J.  Relator  represents  that  in 
April,  1888,  a  bill  in  chancery  was  fllKl  in 
Kalamazoo  county  by  Sarah  E.  Field,  to  set 
aside  a  deed  made  to  relator  by  Thomas  U. 
Lord,  who  was  father  of  both  parties,  upon 
the  grounds  generally  set  up  in  such  cases, 
of  fraud,  undue  influence,  and  incapacity. 
Issue  being  joined,  the  complainant  made 
claim  under  the  statute  of  18b7  for  a  trial  by 
jury.  This  demand  was  allowed,  and  certain 
issues  were  submitted,  which  to  some  extent 
covered  the  charges,  but  not  iiya  very  tangi- 
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bla  way,  and  the  jury  gave  answers  to  the 
speciflc questions.  The  clrcnit  jud!i;e,  acting 
entirely  on  these  answers,  made  a  decree  in 
favor  of  complainant,  canceling  tlie  deed, 
and  refused  to  exercise  his  own  judgment  in 
the  case.  A  mandamtu  is  aaked  to  require 
him  to  set  aside  the  decree,  and  to  hear  the 
cause  and  decide  it  himself.  It  is  due  to  the 
circuit  judge  to  say  that  he  took  this  course  to 
enable  the  validity  of  the  statute  to  be  passed 
upon  in  tliis  court,  inasmuch  as  this  question 
has  been  raised  in  several  parts  of  tlie  state, 
and  needs  to  be  settled  in  order  to  procure 
nniforniity  of  practice.  A  preliminary  ob- 
jection was  made  to  the  use  of  the  process  of 
mandamus  to  determine  the  dispute,  wliich 
it  is  insisted  should  come  up  by  appeal.  But 
there  is  no  force  in  the  objection.  We  are 
informed  by  the  return  that  tlie  circuit  judge 
never  passed  upon  the  questions  of  fact  liim- 
self.  An  appeal  would,  therefore,  in  some 
circumstances,  and  in  one  view  of  the  case, 
require  us  to  act  as  a  tribunal  of  origin^ 
powers,  and  not  by  way  of  review,  which,  in 
equity  cases,  is  not  In  our  province.  It 
might  also,  and  probably  would,  require  us 
either  to  decide  on  a  partial  state  of  facts,  or 
remand  the  cause  for  rehearing,  which  is 
not  contemplated  in  chancery  appeals.  If 
the  circuit  judge  was  wrong  in  the  theory  on 
which  he  thought  it  his  duty  to  act,  the  case 
has  never  been  heard  at  all  in  any  legal  way. 
The  mandamus  is  not  asked  as  a  means  of 
reviewing  the  merits,  but  only  to  compel  an 
original  hearing.  For  this  purpose  it  is  a 
proper  remedy. 

The  statutory  provision  now  in  contro- 
versy consists  of  a  recasting  of  a  section  of 
the  old  Compiled  Laws,  intended  to  give  an 
opportunity  of  trial  in  open  court,  if  the 
court  deem  it  proper,  and  providing  means 
in  such  case  for  securing  a  record  of  tlie  tes- 
timony to  be  used  on  appeal.  This  section, 
which  was  originally  section  3511  of  the  com- 
pilation of  1857,  went  through  a  number  of 
changes  before  it  became  section  5093  of  the 
compilation  of  1871,  and  after  several  more 
changes  appears  as  section  6(>47  of  Howell's 
St.  Some  confusion  has  existed  because,  by 
introducing  so  many  forms  of  one  section, 
it  has  not  always  been  easy  to  construe  it  in 
connection  with  the  whole  cha]>ter  in  courts 
of  chancery,  but  tbey  have,  by  practical  con- 
struction, been  fairly  harmonized.  In  1887 
this  section  was  sought  to  be  radically 
changed  by  converting  a  chancery  hearing  to 
something  meant  to  n^semble  a  trial  at  law, 
but  contlning  this  change  mostly  to  jury 
trials,  and  not  patting  hearings  without  a 
jury  on  the  tooting  of  ooramon-law  trials 
without  a  jury.  As  this  is  the  only  section 
altered,  and  it  is  but  part  of  a  full  system, 
matured  and  slmplifled  by  the  experience  of 
considerably  more  than  half  a  century,  it  is 
brought  to  our  attention  nnder  two  points  of 
view:  First,  as  claimed  to  be  so  imperfect 
and  incongruous  as  to  be  void  foritsdeHcien- 
cies;  and,  second,  as  invalid  on  broader  con- 
stitutional grounds.    The  former  of  these 


two  questions  seems  proper  to  be  glanced  at 
first;  and  it  makes  it  desirable  to  refer  some- 
wliat  to  the  growth  of  the  system.  As  Micb« 
i{;an  had  a  long  territorial  experience,  its  ju- 
dicial aurstein  natarally  became  fashioned  in 
close  analogy  to  that  of  the  United  States, 
and  so  recognized  and  perpetuated  in  their 
essentials  the  classification  of  legal  and  equi> 
table  rights  as  involving  the  necessity  of 
separate  administration  in  Important  partic- 
ulars. The  constitution  of  the  United  States 
recc^nizes  the  division  of  ordinary  civil  ju- 
risprudence with  cases  at  law  and  cases  in 
equity,  and  it  has  been  held  by  the  supreme 
court  of  the  United  States  that  this  recogni- 
tion puts  it  beyond  the  power  of  congress  to 
make  any  serious  change  in  that  classifica- 
tion. In'Carpentier  v.  Montgomery,  13  Wall. 
480,  the  importance  of  the  distinction,  and 
the  impracticability  of  disregarding  it,  was 
somewhat  explained  in  such  a  case  as  is  now 
under  consideration,  as  in  several  previous 
cases  it  had  been  held  that  the  policy  en- 
joined by  congress  of  securing  as  far  as  pos- 
sible uniformity  of  practice  between  the  state 
and  United  States  courts  could  not  be  carried 
so  far  as  to  confound  the  legal  and  equitablo 
jurisdictions.  U.  S.  t.  Howland,  4  Wheat. 
115;  Boyle  v.  Zacharie,  6  Pet.  658;  Robinson 
v.  Campbell,  3  Wheat.  222;  Livingston  v. 
Story,  9  Pet.  654;  Russell  v.  Southard.  12 
How.  139;  Neves  v.  Scott,  13  How.  268; 
Boyce  v.  Grundy,  8  Pet.  210;  Bodley  v.  Tay- 
lor, 5  Cmnch.  191.  These  and  many  other 
eases  which  might  be  cited  show  the  general 
course  of  decision  in  the  supreme  court.  As 
Michigan  received  the  common  law  free  from 
any  older  statutory  admixture,  it  naturally 
followed  the  English  divisions  of  law  and 
eqaity,  and  under  the  enlightened  adminis- 
tration of  Chancellors  Farmswortk  and 
Mamnimq  the  practice,  which  was  largely 
shaped  by  legislation  in  accordance  with 
their  views,  received  the  form  which  it  now 
has,  and  our  statutes  embody  in  a  very  intel- 
ligible way  a  system  so  complete  as  to  need 
very  little  aid  from  other  sources.  So  far  as 
the  statutes  provide  for  the  earlier  Stages  of 
a  cause,  up  to  the  preparation  for  hearing, 
this  new  statute  does  not  Interfere  except  as 
to  testimony,  in  which  the  change  is  i-adical, 
as  it  is  also  radical  in  regard  to  the  mode  and 
incidents  of  the  heari-ng  and  the  preparations 
for  appeal.  And  here  occurs  a  series  of  ditli- 
culties  requiring  attention.  As  the  law  stood 
before,  the  testimony  might  be  taken  by  dep- 
osition or  in  open  court,  and  upon  specitic 
issues  of  fact  suitable  for  s  jury  the  aid  of  a 
jury  might  be  invoked.  But  in  all  cases  the 
testimony  was  secured  and  preserved  for  use 
on  appeal,  and  in  this  court  each  case  was  to 
be  reheard  on  the  whole  testimony,  and  on 
that  rehearing  this  court  was  enabled  and  re- 
quired to  render  its  own  decree,  by  simple 
alBrmance  if  the  decree  below  whs  satisfac- 
tory, and  in  other  cases  by  such  a  change, 
partial  or  total,  as  would  make  the  final  dis- 
position such  as  it  should  have  been  in  the 
first  place.    But  in  all  Ciises  where  tlws  cause 
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had  proceeded  to  a  beaiing  on  facte,  the  law 
conlemplaled  that  this  court  should  make  a 
final  disposition  on  the  merits,  and  not  re- 
mand it  for  a  new  trial  or  hearing  on  issues 
already  once  tried  and  decided .  The  sections 
of  the  statute  wh;ch  nfer  to  the  action  of 
this  court  in  appellate  cases  remain  un- 
changed, and  are  the  only  statutory  method 
of  bringing  into  this  court  chancery  appeals. 
As  it  is  not  competent  fur  the  legislature  to 
deprive  tlie  supreme  court  of  Us  revisory  ju- 
risilictlon  over  all  the  other  state  tribunals, 
no  legislation  which  practically  destroj's  it  is 
valid.  The  statute  of  1887  (Laws  1887, 
p.  358)  undertakes  to  provide  that  "eitlier 
party  shall  also  be  entitled  to  the  right  to  a 
]ury,  to  be  demanded  in  the  same  manner  as 
in  a  suit  at  lav,  and  the  verdict  of  such  Jury 
on  any  question  of  fact  shall  have  tlie  same 
force  and  effect  In  the  circuit  [court]  in  ohan- 
cery,  and  in  the  supreme  court  on  appeal,  as 
the  verdict  of  a  jury  in  an  action  at  law. 
Whenev«r  a  jury  is  demanded  as  aforesaid, 
an  issue  or  issues  shall  be  framed  under  the 
dirt>ction  of  the  court,  if,  in  the  opinion  of 
the  court,  such  issue  shall  be  necessary  to  be 
submitted  to  such  jury,  and  in  all  cases  of 
trial  in  open  court,  whether  with  or  without 
a  jury,  it  shall  be  the  duty  of  the  court  try- 
ing said  cause  to  rule  upon  nil  questions  of 
admissibility  of  testimony  in  the  same  man- 
ner and  with  the  like  effect  as  in  a  suit  at 
law.  *  *  •  In  case  the  canae  sliall  have 
been  tried  by  a  jury  on  demand  of  either  of 
the  parties,  either  party  shall  in  like  manner 
be  entitled  to  make  and  settle  a  case  as  pro- 
vided in  this  section,  and  it  shall  not  be  nec- 
essary to  set  forth  in  such  case  all  the  testi- 
mony given  upon  such  trial,  but  only  so 
much  thereof  as  may  be  necessary  to  a  clear 
understanding  of  the  questions  uf  law  aris- 
ing  therein.  •  •  *  Upon  the  case  so 
made  and  filed,  an  appeal  may  be  taken  to 
the  supreme  court  by  any  of  the  parties,  as 
in  ordinary  chancery  cases."  It  requires  but 
«  little  eximiination  to  discover  that  these 
changes  cannot  be  carried  into  effect  in  prac- 
tice, and  are  entirely  in  conflict  with  the 
riglits  of  parties,  as  well  as  with  the  re- 
in ainder  of  tlie  retained  chancery  system. 
Merely  formal  defects  could  perhaps  be  cor- 
rected, but  the  defects  are  more  thiui  formal. 
Apart  from  the  serious  question  whether, 
niider  cover  of  amending  one  section  of  the 
Compiled  Laws,  the  wJiule  body  of  the  laws 
can  be  revolutionized,  it  is  very  certain  that 
la»s  passed  for  one  purpose,  and  under  one 
title  or  category,  cannot  be  made  to  do  duty 
under  a  foreign  enactment,  which  was  not 
in  any  way  within  their  contemplated  range. 
While  the  old  law  was  adequate  to  secure  the 
niU  of  jurors  for  advisory  purposes,  the  case 
i»  different  when  an  attempt  is  made  to  give 
«  trial  by  jury  which  shall  have  tlie  effect  of 
A  common-law  inquest.  The  trial  by  Jury  in 
L-oiiimon-law  cases  is  guarded  by  a  large  body 
of  provisions  designed  to  procure  a  fair  and 
impartial  jury,  extending  from  the  making 
uf  the  jury-lists  through  the  process  of  select- 


ing and  summoning  regular  jurors  and  tales- 
men t<>  the  oompletion  of  the  panel  through 
challenges  and  other  tests.  All  of  these  pro- 
visions, whether  statutory  or  not,  belong  to 
the  machinery  devised  for  the  common-law 
courts,  and  cannot  be  adapted,  without  new 
and  careful  legislation,  to  anything  else.  But 
this  new  statute  introduced  other  complica- 
tions which  are  quite  as  serious.  When  any 
matter  becomes  involved  in  a  clianoery  suit, 
the  necessities  of  justice  and  equity  require 
that  all  persons  and  all  things  concerned  in 
the  controversy  shall  be  broufrlit  before  the 
court  to  have  their  respective  intei-ests 
charged  or  protected,  and  to  end  the  contro- 
versy once  for  all.  Hpeci  flc  relief  is  generally 
required,  and  usually  more  or  less  of  the  de- 
fendants have  conflicting  interests  to  a  greater 
or  less  extent,  which  require  different  issues 
and  different  treatment;  and  these difBculties 
frequently  become  known  or  developed  dur- 
ing the  course  of  the  iuvestigation.  This 
law,  as  probably  would  be  almost  unavoid- 
able if  the  essentials  of  common-law  |M:actice 
are  followed,  is  framed  on  the  theory  of 
single  contesting  parties.  No  one  pai-^  or 
set  of  parties  can  be  authorized  to  become 
directors  of  the  suit,  and  determine  in  what 
manner  it  Is  to  be  tried,  or  select  the  Jury  to 
try  it.  It  would  be  difficult,  at  least,  to  have 
a  case  in  which  several  parties  have  several 
interests  which  may,  nevertheless,  be  more 
or  less  affected  by  what  happens  to  the  rest, 
decided  partly  by  a  jury  and  partly  in  some 
other  way.  Under  the  stand  ing  practice  the 
only  way  to  secure  justice  to  all  has  been 
found  to  be  to  have  tlie  whole  case  heard  at 
once,  80  that  the  same  arbiter  passes  on  all 
the  varied  interests,  and  adjusts  them.  Each 
has  a  right  to  have  the  whole  of  his  case  de- 
cided by  one  tribunal,  and  if  a  jury  should 
find  an  issue  in  one  way  on  one  party's  de- 
mand, and  the  court  should  And  the  same  fact 
in  another  way,  there  could  be  no  decision. 
So  a  jury  might  easily  find  a  verdict  which 
would  have  to  be  set  aside  for  misdirection 
or  improper  dealings  with  testimony,  and  a 
second  jury  might  find  differently,  and  in- 
volve n  new  complication  before  the  case  is 
disposed  of.  The  differences  between  law 
and  equity  issnes  create  many  more  difficul- 
ties which  need  not  be  dwelt  on,  because  the 
defects  are  still  more  radical. 

When  a  case  is  tried  by  a  common-law  jury 
one  verdict  settles  the  whole  issue,  and,  un- 
less set  aside,  furnishes  the  complete  basis  of 
a  judgment  which  cannot  In  anything  depart 
from  it;  and  there  is  and  can  t)e  no  issue 
which  the  jury  do  not  dispose  of.  Tlie  judg- 
ment follows  as  a  matter  of  course,  and,  if 
taken  to  an  ap|i«llate  court,  the  verdict  can- 
not be  altered,  and  must  stand  completely 
good  or  completely  bad.  A  verdict  on  part 
of  the  issues  and  a  disagreement  on  the 
rest,  is  no  verdict.  It  is  not  possible  to  have 
one  verdict  in  a  suit  in  equity  which  shall 
decide  the  whole  controversy,  and,  if  it  were, 
this  law  does  not  provide  for  it.  and  provides 
for  nothing  iu  its  place.  It  makes  no  nro- 
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vision  for  a  jury  except  on  detached  issues, 
unlesst  as  is  dimly  suggested,  tlie  whole 
pleadings  are  laid  before  tliem,  and,  if  that 
should  be  done,  it  would  be  impossible  to 
frame  a  general  verdict  on  wliich  any  de- 
cree could  be  entered.  At  law,  in  all  but  a 
few  possessory  cases,  tite  verdict  is  for  the 
recovery  of  a  specific  sum  of  money  or  a 
specific  thing,  on  which  a  single  and  simple 
judgment  can  be  rendered,  in  equity  there 
are  few,  if  titere  any,  cases  where  specific 
relief  is  not  requireti,  and  the  adjustment  of 
tlie  conflicting  or  separiite  rights.  If  specific 
issues  only  are  submitted  to  the  jury  some 
part  of  the  coutroversy  must  always  be  de- 
cided by  tlie  court,  and  in  that  case  the 
division  would  make  it  Impossible  by  any 
known  means  to  have  the  case  disposed  of  in 
an  appellate  a>urt.  And  this  suggests  an- 
other difficulty  which  would  in  any  event 
render  the  law  inoperative.  The  only  method 
of  review  provided-  in  the  statutes  is  by  an 
appeal,  and  that  appeal  is  made  as  all  appeals 
require  it  to  be  made,  so  as  to  lead  to  a  re- 
view of  the  whole  case,  and  a  decision  on 
the  whole  merits.  The  only  conceivable  pur- 
pose of  this  law  is  to  make  the  verdict  final 
on  all  that  it  covers.  But  the  law  forbids 
inserting  in  the  case  any  more  of  the  testi- 
mony than  will  exphiin  the  bearings  of  the 
rulings.  If  wrong  rulings  liave  been  made, 
it  contemplates  their  correction  in  some  way. 
Jiut  if  tliis  is  done  the  verdict  must  be  set 
aside.  Tliis  statu  te  does  not  provide  for  tak- 
ing or  settling  exceptions.  It  provides  no 
method  for  having  tiiis  court  decide  on  the 
rulings  upon  the  admission  or  rejection  of 
testimony,  and  it  provides  no  means  for  sup- 
plying testimcmy  which  lius  been  improperly 
ruled  out,  or  for  granting  a  new  trial  before 
tiie  same  or  any  otiier  jury  on  the  whole  or 
any  part  of  the  case.  It  leaves  the  case  sul>- 
ject  to  notliing  but  the  appetil  already  pro- 
vided for  chancery  decisions,  and  makes  no 
provision  whatever  for  eitlier  supplying 
omitted  testimony,  or  for  finding  out  what  a 
jury  would  have  done  had  there  been  no  tes- 
timony improperly  let  in  or  shut  out.  It  does 
not  mean,  as  it  could  not  lawfully  mean,  to 
prevent  a  review  in  this  court,  and  yet  it  pro- 
vides no  method  for  getting  it  in  any  sulti- 
cient  way.  And  it  is  open  to  the  incurable 
mischief  of  introducing  changes  in  such  a 
crude  and  contrailictuL-y  manner  that,  while 
there  are  many  defects  patent  to  all  observ- 
ers, there  are  probably  many  more  which 
would  appear  whenever  any  case  actually 
arises  in  practice  in  the  complicated  contro- 
versies wliich  the  necessities  of  jurisprudence 
turned  over  to  equity  because  common-law 
methods  cuulil  not  deal  with  them. 

Tliis  leads  to  the  inquiry  whetlier  it  is 
competent  for  legislation  to  bring  about  any 
sui-h  radical  changes  as  are  liere  attempted. 
We  think  it  is  not.  The  decisions  of  the 
United  States  supreme  court  before  referred 
to  do  not  bind  state  practice,  but  they  never- 
tlit'less  to  some  extent  indicate  the  real  diffi- 
culty.   That  liibunul  did  not  decide  that  un- 


der the  United  States  constitution  there  couI£ 
be  no  change  in  equitable  piocedure,  because- 
the  whole  body  of  chancery  practice  has  bees 
repeatedly  amended  and  simplified  by  that 
court.  Their  rulings  mean  neither  more  not 
less  than  that  tliei-e  are  various  kinds  of  in- 
terests and  controversies  which  cannot  be- 
left  without  equitable  disposal  without  either 
destroying  them  or  impairing  their  valae> 
It  is  within  the  powei'  of  a  legislature  to- 
change  the  formalities  of  legal  procedure, 
but  it  is  not  competent  to  make  such  clianges- 
as  to  impair  the  enforcement  of  rights,  lit 
rude  times,  when  there  .is  no  business,  and 
no  variety  of  property  rights,  very  simple- 
remedies  are  sufficient.  But  where  the  or- 
dinary remedies  have  become  inadequate  t» 
deal  with  more  extended  or  peculiar  inter- 
ests, such  as  multiply  in  all  civilized  coun- 
tries, different  methods  and  different  tribn- 
nals  become  necessary.  The  universally- 
recognized  basis  of  equitable  jurisprudence- 
found  in  statutes  and  constitutions,  as  well 
as  in  the  reports  and  text-writers,  is  the  in- 
adequacy of  the  common  law  to  deal  with 
these  subjects.  A  principal  basis  of  that  in- 
adequacy was  the  nature  of  the  tribunal 
passing  on  the  facts.  In  common-law  issuer 
fact  and  law  can  be  readily  separated;  but  la 
the  great  majority  of  equity  proceedings  it 
is  impossible  to  make  any  such  separation. 
The  functions  of  judges  in  equity  cases  in. 
dealing  witli  tliem  is  as  well  settled  a  part  or 
the  judicial  power,  and  as  necessary  to  it» 
administration,  as  Uie  functions  of  jurors  iik 
common-law  cases.  Our  constitutions  are- 
framed  to  protect  all  rights.  When  they 
vest  judicial  power  they  do  so  in  accordance- 
with  all  of  its  essentials,  and  when  tliey  vest 
it  in  any  court,  they  vest  it  as  efficient  tor 
tbe  protection  of  rights,  and  not  subject  t» 
be  distorted  or  made  inadequate.  The  right 
to  have  equity  controvereies  dealt  with  bj* 
equitable  methods  is  as  sacred  as  the  right  of 
trial  by  jury.  Whatever  may  be  the  macbin- 
ory  for  gathering  testimony  or  enforcing 
decrees,  the  facts  and  the  law  must  be  decid- 
ed together,  and  when  a  cliancellor  desire 
to  have  the  aid  of  a  jury  to  find  out  how  fact» 
appear  to  such  unprofessional  men,  it  can 
only  be  done  by  submitting  single  issues  of' 
pure  fact,  and  they  cannot  foreclose  him  in 
liis  conclusions  unless  they  convince  his- 
judgment.  The  very  wise  provision  of  our 
constitution,  which  by  section  5  of  article  6- 
directs  the  legislature  to  abolish  distinctions' 
between  law  and  equity  proceedings,  is  care- 
fully worded,  and  requires  it  to  be  done  only- 
as  far  as  practicable.  It  does  not  blend  legal 
and  equitable  interests,  although  no  doubt 
it  does  favorihe  removal  of  such  distinctiou» 
between  those  as  are  nominal,  rather  tliaa> 
real.  The  purixise  of  the  constitution  has- 
been  very  liberally  carried  out,  and  there  is- 
now  hardly  any  distinction  left  that  is  merely- 
formal.  But  the  clause  referred  to  was  sug- 
gested, as  all  men  know,  by  the  then  recent 
attempts  in  other  states  to  abolish  systems 
of  procedure  which  haJ  becoiue  overteclinio- 
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al,  and  provide  forms  of  remedy  of  a  more 
Bimple  character.  In  doing  this  the  distinc- 
tion in  name  between  legal  and  equilable 
remedies  was  abolished.  But  it  very  soon 
became  manifest  to  all  jurists  that  the  class 
of  rights  which,  for  want  of  a  better  debni- 
tion,  were  loosed  called  "equitable,"  and 
which  had  only  been  included  under  that 
name  because  the  common-law  methods  were 
not  adapted  to  enrorce  them,  differed  from 
other  rights  in  their  essential  nature,  and 
not  in  form  only,  and  that,  by  whatever 
name  they  were  called,  they  could  only  be 
edlciently  protected  and  made  available  by 
the  means  known  as  "equitable."  In  all 
ages,  and  in  all  countries,  this  distinction  by 
nature,  which  was  never  Oidied  "equilable" 
except  in  English  jurisprudence,  when  it 
was  first  so  called  from  an  iviea  that  the 
rights  were  imperfect  because  unknown  in 
the  rude  ages,  wlien  property  was  scanty, 
and  business  almost  unheard  of  in  the  re- 
gions outside  of  great  cities,  has  been  recog- 
nized and  provided  for  by  suitable  methods 
substantially  similar  in  character.  Juries 
cannot  devise  specific  remedies,  or  safely 
deal  with  complicated  interests,  or  with  re- 
lief given  in  successive  stages,  or  adjusted 
to  varying  conditions.  Theory  aipounts  to 
nothing  in  the  history  of  jurisprudence.  The 
system  of  chancery  jurisprudence  has  been 
developed  as  carefully  and  as  judiciously  as 
any  part  of  the  legal  system,  and  the  judiuial 
power  includes  it,  and  always  must  include 
it.  Any  change  which  transfers  the  power 
that  belongs  to  a  judge  to  a  jury,  or  to  any 
other  person  or  body,  is  as  plain  a  violation  of 
tl>e  constitution  as  one  which  should  give  tlie 
courts  execative  or  legislative  power  vested 
elsewhere.  The  cugnizanceof  equitable  ques- 
tions belongs  to  the  judiciary  as  a  part  of  the 
judicial  power,  and  under  our  constitution 
must  remain  vested  where  it  alwiiys  has  tieen 
vested  heretofore.  The  case  in  which  relator 
seeks  our  interference  has  never  been  heard 
by  the  court  as  it  should  have  been,  and  a 
tnaitdamtu  must  be  allowed  to  direct  the  cir- 
cuit judge  to  rescind  his  decree,  and  allow 
the  case  to  be  brought  to  a  bearing  before  the 
court  for  flnal  disposal  on  pleadings,  and  on 
proofs  to  he  properly  taken.  The  other  jus- 
tices concurred. 


Township  Boabd  of  Ecorse  v.  Board  of 

Supervisors  of  Wayne  County. 
(Suprmne  Court  of  MUMgan.    June  U,  1889.) 

Bbidges  acbobb  Navioablb  Stbbamb. 
Laws  Mich.  1889,  No.  254,  provides  tbat  when  a 
stream  forms  tbe  boundary  line  between  two 
townships,  and  Is  Intersected  by  a  highway  from 
one  town  to  the  other,  and  the  two  towns  cannot 
agree  upon  the  Joint  construction  of  a  highway 
bridge  aoroas  tbe  stream,  tbe  county  board  of  su- 
pervisors may  proceed  to  construct  such  bridge, 
and  assess  and  collect  tbe  cost  thereof  from  the 
towns  into  which  it  extends,  and  shall  also  deter- 
mine tbe  quota  of  each  town  "towards  keeping' 
tbe  same  in  repair. "  Held,  that  the  act  does  not 
authorize  tbe  construction  of  a  bridge  across  a  nav- 
igable stream  wbicb  would  require  tbe  mainte- 
nance of  a  draw. 


Application  for  mandamus. 
Fred  H.  Warren  and  Henry  M.  Di^ffield, 
for  relators. 

Cbahplin,  J.  The  township  of  Ecorse  is 
situated  on  the  west  bank  of  Detroit  river. 
The  township  of  Springwells  lies  immedi- 
ately north  of  the  township  of  Ecorse,  the 
dividing  line  between  the  two  townships 
being  the  river  Kouge,  which  rises  in  the 
southern  part  of  Oakland  county,  flowing 
south  and  south-easterly  through  the  town- 
ships of  Iledford  and  Dearborn,  thence  east- 
erly between  the  townships  of  Springwells 
and  Ecorse  to  its  confluence  with  the  i^troit 
river.  From  a  distance  of  some  10  or  15 
miles  westerly  from  the  Detroit  river  the 
Itouge  is  a  navigable  river  which  will  admit 
of  tlie  ptissHge  of  boats  and  vessels  drawing 
not  to  exceed  14  feet  of  water.  Appropria- 
tions have  been  made  by  the  federal  govern- 
ment, aud  expended  in  dredging  the  stream.  • 
A  highway  known  as  the  "Detroit  and  Mon- 
roe lluad"  runs  through  said  townships  of 
Springwells  and  Ecorse,  and  crosses  the  river 
Rouge  by  a  bridge  that  lias  been  maintained 
for  70  years  and  upwards.  In  the  year  1867 
a  new  bridge  was  built  by  the  townships  of 
Springwells  and  Ecorse  jointly,  since  which 
time  it  has  been  maintained  and  operated  liy 
said  townships  until  the  year  1886,  when  tlie 
towiiship  of  Springwells  abandoned  the  same, 
and  has  ever  since  refused  to  contribute  any- 
thing towards  operating  or  keeping  the  same 
in  repair.  This  bridge  is  an  "old-fashioned 
lift  bridge,"  and  is  in  a  very  dilapidated  and 
unsafe  condition,  and  a  new  bridge  is  an  im- 
perative public  necessity.  On  or  about  the 
23d  day  of  April,  1889,  there  was  presented 
to  the  townsliip  board  of  the  township  of 
Ecorse  a  petition  signed  by  17  freeholders  of 
the  township,  setting  forth  that  the  bridge 
over  the  river  fiouge  was  in  a  dangerous  and 
unsafe  condition  for  public  travel,  and  a  par- 
tial oljstruction  to  navigation,  and  that  a 
new  bridge  is  a  public  necessity,  and  ask- 
ing Sidd  board  to  take  the  necessary  steps 
under  provisions  of  act  254,  Sess.  Laws  1889, 
to  call  a  specMl  session  of  tbe  l>oard  of  super- 
visors of  Wayue  county  to  consider  the  sub- 
ject. On  the  27th  day  of  April,  1889,  said 
township  board  of  the  township  of  Ecorse 
passed  a  series  of  resolutions  setting  forth  the 
unsafe  condition  of  the  bridge,  the  abandon- 
ment thereof  by  the  township  of  Springwells, 
the  public  necessity  for  a  new  bridge,  and  re- 
questing tbe  township  of  Springwells  to  join 
with  the  township  of  Ecurse  in  the  building 
and  maintaining  a  new  bridge,  which  reso- 
lutions were  served  upon  the  township  board 
of  Springwells  on  the  29tli  day  of  April  while 
in  session;  and  on  the  same  day  the  town- 
ship IxHird  of  Springwells,  by  resolution 
unanimously  mlopted,  refused  said  request, 
and  then  and  there  declined  to  join  with  the 
township  of  Ecorse  in  the  building  and  main- 
taining of  a  new  bridge  over  said  river 
Bouge,  or  to  join  in  the  repair  of  the  present 
one,  a  certified  copy  of  which  action  was,  on 
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the  same  day,  transmitted  to  tlie  township 
boai'd  of  !Eeofse,  who  tliereupon  Hied  with 
William  P.  Lane,  cleric  of  the  buard  of  super- 
visors of  the  county  of  Wayne,  a  petition 
ftetting  forth  the  facts  above  stated,  and  pray- 
ing that  the  board  meet  in  special  session 
and  determine  (1)  that  a  new  bridge  at  the 
point  named  is  8  public  necessity.  (2)  To 
determine  the  Icind  of  bridge  to  be  con- 
structed, and  the  miiximum  cost  thereof. 
{3)  To  determine  whether  the  cost  of  said 
bridge  shall  be  raised  in  one  or  two  years. 
^4)  To  issue  an  order  for  the  construction  of 
said  bridge,  and  that  it  compel  the  township 
of  tjpring wells  to  join  with  the  township  of 
Ecorse  in  the  erection  and  maintenance 
thereof.  (5)  That  it  fix  the  respective  por- 
tions which  each  township  shall  contribute 
for  the  construction  of  such  brld!<e,  and  for 
keeping  the  same  in  repair,  and  operating 
the  draw  thereon.    (6)  That  it  take  sucli 

'  other  action  as  Is  m:ide  necessary  by  act  No. 
254,  SesB.  Laws  1889. 
In  compliance  with  this  petition  the  clerk 

'of  the  board  of  supervisors  called  a  special 
session  of  tliat  body,  which  convetied  on  the 
16th  day  of  May,  1889,  and  heard  the  peti- 
tion as  well  as  the  petition  of  a  large  number 
of  freeholders  of  the  township  of  Sprtngwells, 
which  were  referred  to  a  committee,  witli 
instractiuns  to  examine  and  report  the  result 
thereof  together  with  their  opinion  to  said 
boaird.  Said  committee  visited  the  locality 
of  the  proposed  bridge,  henrd  testimony  and 
listened  to  arguments,  and  afterwards,  and 
on  the  25th  day  of  May.  1889,  presented  to 
said  board  their  report  reciting  the  danger- 
ous condition  of  said  bridge,  the  immediate 
public  necessity  of  a  new  bridge,  and  recom- 
mending the  construction  of  a  new  Iron 
swing-bridge  to  cost  not  to  exceed  (20,000. 
The  committee  further  recommended  that 
the  township  of  Springweils  join  wltli  the 
township  of  Ecoree  in  the  construction  of 
Buch  bridge,  the  expense  thei'eof  to  be  borne 
equally  between  such  townships,  and  that  a 
sufficient  sum  to  build  tlie  bridge  be  raised 
by  taxation  npon  the  taxable  property  of  the 
tijwnshifw  in  two'yenrs,  viz.,  60  per  cent  in 
the  year  1889,  and  40  per  cent,  in  the  year 
1890;  that  the  expense  of  operating  the 
bridge  when  constructed  should  be  borne 
equally  by  tlie  townships.  The  board  of 
supervisors  laid  the  report  upon  the  table, 
and  resolved  that  the  act  of  the  legialitture 
did  not  cover  navigable  streams  or  swing- 
bridges;  and  that  they  had  no  discretion  in 
Ute  matter,  nor  authority  to  act,  and  there- 
fore denied  the  petition  of  the  township 
board  of  Ecorse. 

The  township  board  of  Ecorse  have  pre- 
sented a  petition  to  this  court  for  an  order 
upon  the  board  of  supervisors,  based  upon 
the  foregoing  facts,  to  show  cause  wiiy  a  per- 
emptory mandamus  should  not  issue  com- 
manding them  to  reconvene  and  consider 
said  petition,  the  re])ort,  the  preamble,  and 
resolutions  of  their  cominitt<-e,  and  exercise 
the  discretion  and  autliority  conferred  upon 


them  by  said  act.  The  proceedings  of  the 
board  of  supervisors,  and  tlie  rqiort  of  the 
committee,  as  well  aa  the  protest  of  the  town- 
ship of  (Spring  wells,  are  attached  to  and  made 
a  part  of  the  petition.  The  protest  of  the 
supervisor  of  Springweils  asserts  that  tlie 
cost  of  the  bridge  will  exceed  $22,0iH),  and 
the  annual  expense  of  maintaining  tiie  bridge 
as  a  draw-bridge  will  exceed  the  snm  of 
SI. 500  annually;  that  the  act  referred  to  no- 
where confers  power  npon  the  board  to  ap- 
portion and  assess  the  expense  of  maintain- 
ing the  bridge  as  a  draw-bridge;  tluit  it  was 
not  the  intention  of  the  legislature  that  snch 
act  slioiild  extend  to  draw-bridges.  The  first 
section  of  the  «ct  referred  to,  which  is  act 
No.  62,  Sees.  I^ws  1889.  it  being  senate  bill 
No.  254,  provides  that  whenever  any  town- 
ship shall  be  desirous  of  eenstrocting  a 
bridge  which,  when  built,  will  be  partly  in 
one  township  and  partly  in  another,  and  the 
adjoining  township  shall  be  unwilling  or  re- 
fuse to  join  in  the  construction  of  said  bridge, 
such  township  may  apply  to  the  board  of  su- 
pervisors of  the  county  for  an  order  for  the 
construction  of  such  bridge,  asd  for  Oxing 
the  respective  portions  which  each  township 
shall  contiibute  for  the  constructioa  and 
keeping  In  repair  of  such  bridge,  as  wdl  as 
for  deciding  what  kind  of  iMidge  shall  be  con- 
structed. The  second  section  provides  for 
the  calling  of  a  meeting  of  the  board  of  su- 
pervisors, the  time  and  notice  to  be  given  of 
such  meeting.  The  third  section  reads  as 
follows:  "Sec.  3.  At  such  meeting  said 
buai-d  of  supervisors  shall  have  the  power  to 
grant  or  refuse  the  prayer  of  said  petitioner. 
And  if  they  shall  grant  the  sasae  they  shall 
have  power  to  describe  the  kind  of  bridge  to 
be  built,  and  the  limit  of  the  cost  which  it 
shall  not  exceed;  and,  for  the  purpose  of  fa- 
cilitating their  determination  of  the  kind  and 
cost  of  the  bridge,  each  township,  city,  and 
village  named  in  tbe  petition  may  present  a 
plan  or  plans  and  specifleations  of  such  pro- 
posed bridge,  with  or  without  drawings,  and 
the  estimate  of  each  as  to  coat.  Said  board 
shall  also  determine  the  quota  or  proportion 
which  each  township,  city,  or  village  named 
shall  contribute  thereto,  and  whether  the 
wliole  amount  sball  be  raised  the  first  year. 
or  a  part,  and  what  part  the  first  and  what 
part  the  second  year,  but  no  part  of  it  shall 
be  deferred  more  than  two  years.  They  shall 
also  determine  the  quota  of  each  towards 
keeping  the  same  In  repair,  which  shall  re- 
main the  same  until  altered  by  tbe  board,  or 
by  consent  of  each  townsliip,  city,  or  village 
which  is  a  party  to  this  proceeding."  Section 
4  provides  that  npon  determining  that  such 
bridge  shall  be  built,  and  the  oUier  matters 
mentioned  in  section  3,  then  the  IxMnl  of 
supervisors  shall  order  the  county  treasurer 
to  open  an  account  with  each,  township 
whose  quota tliey  have  determined,  under  tlM 
designation  of  "the  bridge  fund,"  (naming 
the  bridge,)  charging  to  each  the  quota  so  as- 
signed by  the  board,  and  through  their  clerk 
to  serve  a  copy  of  the  order  Ujwn  the  aaaess- 
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lug  officer  of  the  townships,  respectively,  and 
upon  the  collecting  officers  of  such  township; 
and  theteiipon  it  is  made  the  duty  of  such  aa- 
sessiug  officers  to  Hssess.  and  such  collecting 
officers  to  collect,  the  taxes  assigned  for  such 
townships  respectively.  The  collectors  are 
required  to  give  a  bond  to  the  county  treas- 
urer. The  l)oard  of  supervisors  are  to  issue 
their  warrant  to  each  of  said  collecting  offi- 
cers, requiring  them  to  collect  and  pay  over 
the  amounts  to  the  county  treasurer  to  apply 
on  the  bridge  fund.  Seclion  5  authorizes  the 
board  as  such,  or  through  a  committee  of 
three,  as  their  agents,  at  any  time  after  they 
have  made  the  order  for  raising  such  bridge 
fund,  to  contract  for  the  building  ut  sauh 
bridge  aa  an  entirety,  or  for  any  materials  or 
labor  for  the  same,  if  they  prefer  to  build  it 
without  contract  as  a  whole,  in  which  case 
they  may  employ  an  overseer,  but  in  all  cases 
to  he  payable  only  out  of  the  bridge  fund  when 
and  as  collected.  If  let  by  contract,  notice 
of  letting  is  provided  for.  The  board,  as 
such,  or  its  committee,  as  agents,  are  to  de- 
termine whether  such  bridge  is  completed  ac- 
cording to  the  plans  or  contract;  but  if  the 
township  boards  in  behalf  of  wliich  it  is  built 
shall  admit  to  such  board,  its  committoe  and 
agents,  that  such  bridge  is  completed,  it  shall 
beconclusive  of  thequeetion.  Sectionti  pro- 
vides that  a  full  account  shall  be  kept  by  the 
clerk  of  the  board  of  supervisors  of  all  ex- 
penses to  the  county  in  carrying  the  act  into 
eftect  in  any  such  case,  and  when  the  bridge 
is  completed  the  amount  is  to  be  certitied  to 
the  county  treasurer,  and  charged  to  the  ac- 
count of  the  bridge  fund,  to  each  township 
In  tlie  ratio  established  by  the  board  for  such 
bridge,  which  amount,  together  witli  any 
balance  of  the  bridge  fund  unpaid,  shall  be 
raised  by  tax  in  each  township,  as  above  pro- 
vided for  the  construction  of  the  bridge. 

Itappears  from  the  above  statute  that  when 
a  stream  forms  the  Iwundary  line  between 
two  townships,  and  a  highway  crosses  from 
one  township  into  another  which  the  re- 
spective townships  are  by  law  bound  to  keep 
in  repair,  and  the  adjoining  townships  can- 
not agree  upon  joint  action  in  constructing  a 
bridge  across  such  streams,  the  board  of  su- 
pervisors may,  upon  the  appliOHtion  of  one  of 
such  townships,  proceed  to  construct  such 
bridge,  and  assess  and  collect  the  onst  thereof 
from  Die  townships  into  wliicb  the  bridge  ex- 
tends, assessing  upon  each  such  proportion  of 
the  costs  as  they  see  fit.  To  all  intents  and  pur- 
poses the  bridge  constructed  under  tliis  act  is 
a  county  bridge.  The  board  of  supervisors 
determine  its  necessity,  prescribe  its  plans, 
contract  for  building  it  or  hire  it  to  be  done, 
determine  its  cost,  direct  the  assessment  of 
the  tax,  issue  their  warrant  for  its  collection, 
and  receive  and  pay  out  the  money.  All  the 
townsliips  are  permitted  to  do  is  to  present 
plans  w  hich  the  supervisors  may  adopt  or  not, 
and  admit  to  the  board  that  the  bridge  is  com- 
pleted if  tliey  chouse  to  do  so.  The  statute 
inakep  the  two  townships  the  assessing  dis- 
trict, but  leaves  it  to  the  board  of  super  visors 
v.42N.w.no.l2— 68 


to  apportion  the  costs  and  expense  between 
the  townships,  without  any  fixed  standard  of 
apportionment.  There  are  several  difficulties 
which  have  suggested  themselves  to  us  in  the 
examination  of  this  law  which  may  affect  its 
validity,  which  we  shall  not  mention  at  this 
time,  as  we  have  not  had  the  benefit  of  an  argu- 
ment upon  them,  but  which  have  been  some- 
what discussed  in  our  previous  decisions: 
People  V.  Commissioners,  15  Mich.  347;  Feo- 
I»le  V.  Treasurer,  23  Mich.  499;  People  v. 
Supervisors,  26  Mich.  22;  Attorney  General 
V.  Supervisors,  34  Mich.  47;  Thomas  v.  Gain, 
85  Mich.  164, 165;  Const.  Mich,  art  10,  §§  9, 

We  do  not  think  the  act  was  intended  to 
apply  to  navigable  rivers,  where  it  would  be 
necessary  to  construct  a  dntw-bridge,  and 
maintain  and  manage  the  same  during  the 
season  of  navigation.  The  law  provides  that 
the  board  of  supervisors  shall  determine  the 
kind  of  bridge  to  be  built;  but  this  refers  to 
material  and  plan,  and  not  whether  it  shall  be 
adraw,  lift,  or  swing  bridge.  There  are  three 
things,  and  only  three  things,  which  the 
board  of  supervisors  are  authorized  to  deter* 
mine  and  apportion  to  the  townships,  viz., 
the  cost  of  the  structure,  the  expense  of  con* 
strncting,  and  the  quota  of  each  towards 
keeping  the  bridgein  repair.  Nothing  is  said 
about  the  expense  of  maintaining  and  operat- 
ing the  draw,  whichisaniraportantitom,  and 
one  not  likely  to  be  overlooked  had  it  been 
the  intention  of  the  legislature  to  include  the 
bridging  of  navigable  rivers.  Which  town* 
ship  is  to  provide  the  servant  to  operate  the 
draw  ?  and  who  is  to  be  responsible  for  his 
negligence?  Thedaty  of  maintaining  a  draw- 
bridge over  navigable  waters  includes  the  ob- 
ligation to  properly  provide  for  the  safe  pas- 
sage of  vessels  through  the  draw.  2  Amer.  & 
Eiig.  Cyclop.  Law,  549;  Weiseiiberg  v.  Win- 
neconne,  56  Wis.  667,  14  N.  W.  Bep.  871; 
Edgerton  v.  Mayor,  27  Fed.  Bep.  230. 

In  view  of  the  responsibility  attaching  to 
the  construction  of  a  draw-bridge,  not  only  as 
to  navigation  but  to  the  traveling  public,  we 
should  not  feel  inclined  to  hold  that  the  act 
was  intended  to  cover  the  construction  of 
draw-bridges,  unless  clearly  expressed  in  its 
terms,  or  is  necessarily  implied  by  it.  Where 
a  township  refuses  voluntarily  to  assume  the 
burden  and  obligations  of  constructing  and 
maintaining  a  draw-bridge,  the  burden  and 
obligation  cannot  be  enforced  upon  them  by 
the  board  of  supervisors  without  an  express 
grant  from  the  legislature  authorizing  it  to 
impose  such  burden.  Under  the  law  as  it 
stands  the  board  of  supervisors  are  author- 
ized to  build  a  bridge,  but  they  are  not  au- 
thorized to  maintain  and  operate  adraw  in  it, 
and  no  navigable  river  can  be  bridgrd  with- 
out providing  some  means  for  the  passage  of 
vessels  without  unnecessary  delay.  The  act, 
by  its  terms,  refers  only  to  such  bridges  as, 
when  constructed  and  kept  in  repair,  are 
made  safe  for  the  traveling  public.  The 
application  is  therefore  denied.  The  other 
justices  concurred. 
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Button  «.  Trader  et  al. 

(Supreme  Court  of  MteMgan.    June  21, 1880.) 

Pkomibbobt  Note — Comsidebatiou. 

1.  Defendants  purchased  a  meat  store,  and  gave 
their  vendor  their  note  in  payment.  One  D. 
claimed  to  be  part  owner,  and  suea  the  vendor  for 
his  share  of  the  purchase  price,  and  garnished 
defendants.  Defendants,  being  sued  on  their  note, 
pleaded  want  of  consideration,  the  title  not  being 
In  their  vendor.  Meld,  that  D.,  having  elected  to 
sue  the  vendor  and  garnishee  defendants,  ratified 
the  sale,  and  was  estopped  to  set  up  ownership  in 
the  property,  and  the  consideration  for  the  noft 
became  good. 

2.  Where  defendants,  In  answer  to  the  garnishee 
summons,  stated  that  they  owed  the  note,  bat  that 
it  had  been  assigned  by  the  vendor  to  plaiotifF's 
firm  for  value,  and  before  due,  it  is  no  defense  to 
a  suit  by  plaintiff  on  the  note  that,  without  fur- 
ther proceedings,  they  paid  the  money  due  on  the 
note  to  the  plaintiff  in  the  garnishment,  as  such 
payment  was  a  voluntary  one. 

Error  to  circuit  court,  Gogebic  county; 
Williams,  Judge. 

Suit  by  Cbarl«8  F.  Button  against  Robert 
Trader  &  Co.  on  a  promissory  nute.  Judg- 
ment for  defendants,  and  plaintiff  brings 
error. 

C.  F.  Button,  pro  *e. 

Morse,  J.  This  suit  was  commenced  in 
a  justice's  court  upon  the  following  promis- 
sory note:  "(150.00.  Bessemer,  February 
28,  1887.  Twenty  days  after  date  we  prom- 
ise to  pay  to  Fred  Strub  or  order  one  hun- 
dred and  fifty  dollars,  value  received  at  Hank 
of  Bessemer,  Mich.,  due  March  20th,  1887. 
Robert  Trader  Sc  Co."  It  was  indorsed 
on  the  back  by  the  payee,  Fred  Strub.  The 
defendants  constituted  the  firm  of  Robert 
Trader  &  Co.  The  defendants  pleaded  the 
general  Issue,  and  gave  notice  of  their  de- 
fense under  the  sums  to  be  (1)  that  all  the 
indebtedness  of  the  defendants  to  plaintiff  on 
the  matters  in  controversy  was  garnished 
before  W.  J.  Haggerson,  justice  of  the  peace, 
at  tlie  suit  of  Edward  DonalJy  v.  Fred  iStrub, 
and  the  money  paid  into  the  bands  of  said 
justice,  and  a  discharge  given  defendants 
therefor;  (2)  that  said  note  was  given  by  de- 
fendants to  Strub  for  purchnse  money  of  per- 
sonal property  sold  by  Strub  to  said  Trader 
A  Co.,  and  that  the  title  to  said  personal 
property  was  not  at  the  time  of  such  sale  in 
said  Strub  as  he  represented,  and  that  said 
note  was  given  without  consideration,  and 
void;  (3)  that  plaintiff  is  not  a  bona  ftde 
purchaser  of  said  note  for  value  and  before 
due;  (4)  that  said  plaintiff  is  an  attorney  and 
counselor  at  law,  and  purchased  said  note 
contrary  to  the  laws  of  the  state  of  Michigan, 
in  such  cases  made  and  provided.  The  de- 
fendants had  judgment  in  justice's  court, 
and,  on  appeal  to  tlie  circuit  court  for  the 
county  of  Gogebic,  they  again  prevailed. 
Upon  the  trial  in  that  court  the  plaintiff  in- 
troduced the  note,  and  rested  his  case.  The 
defendants  then  gave  evidence  tending  to 
show  that  on  the  day  the  note  was  made 
Robert  Trader  &  Co.  bought  of  Fred  Strub  a 
stock  of  meats  and  a  meat  market  outfit. 
Slrub  was  then  in  possession  and  claimed  to 


own  the  whole  of  the  property.  Tbey  paid 
him  6300,  the  note  in  suit  being  part  of  said 
payment.  Possession  of  the  property  was 
given  to  the  defendants,  but  afterwards  they 
were  notified  by  one  Edward  DonaUytbat  be 
was  the  owner  of  one-half  of  the  same.  Don- 
ally  brought  suit  against  Strub,  and  made 
Robert  Trader  &  Co.  garnishee  defendants. 
They  paid  the  amount  of  the  note  in  suit  to 
Donally,  who  threatened  to  take  the  property 
if  they  did  not  do  so,  and  after  such  payment 
Donally  recognized  defendants  as  the  sole 
owners  of  the  property.  It  appeared  from 
the  testimony  of  Donally,  who  was  sworn  as 
a  witness  on  behalf  of  the  defendants,  that, 
before  the  sale  by  Strub  to  defendants,  he 
had  sold  his  half  interest  to  Strub,  but  upon 
condition  that  the  title  shonid  remtiin  in 
Donally  nntll  he  was  paid  for  such  half. 
When  Strub  sold  to  defendants  he  owed  Don- 
ally  $150  on  the  goods.  Donally  commence! 
suit  in  justice's  court  against  Strub,  March 
21, 1887.  On  the  same  day  summons  in  gar- 
nishment was  issued  against  Howell  &  Riley, 
in  whose  hands  Trader  Sl  Co.  had  placed  the 
money  to  pay  this  note.  Donally  recovered 
judgment  against  Strub,  March  SO.  1887.  for 
$300.  This  judgment  was  never  appealed 
from,  and  is  in  force.  The  garnishee  pro- 
ceedings against  Howell  ft  &ley  were  not 
pressed,  and  they  paid  the  money  in  their 
hands  back  to  Trader  Se.  Co.  April  7,  1887, 
Trader  &  Co.  were  garnished  in  the  same 
suit  by  Donally.  On  the  return-day.  Trader 
&  Co.  answered,  and  soon  thereafter  paid  the 
amount  of  the  note  to  the  justice,  before 
whom  the  suit  against  Strub  and  the  garnish- 
ment proceedings  were  commenced,  whojiaid 
the  Siime  to  Doniilly.  The  garnishee  pro- 
ceedings were  not  relied  upon  by  the  defend- 
ants at  the  trial  in  the  circuit,  and  the  circuit 
judge  put  the  case  to  the  jury  upon  two 
propositions:  FiraU  To  find  whether  or  not 
Strub  owned  the  whole  of  the  property  at  the 
time  he  sold  it  to  the  defendants.  If  he  did. 
tlien  the  plaintiff  should  recover.  Second. 
If  they  found  that  the  title  was  to  remain  in 
Donally  of  one-half  of  the  property  unUl  it 
was  paid  for,  and  it  had  not  been  paid  for  by 
Strub  as  testified  by  Donally,  then  the  plain- 
tiff could  not  recover,  unless  he  showed  that 
he  was  a  bonaftde  purchaser  of  the  note  for 
value,  and  before  due.  As  to  the  second 
proposition  there  was  a  conflict  in  the  evi- 
dence. The  plaintiff  insisted  in  the  court 
below,  and  this  is  his  point  here,  that  when 
Donally  sued  Strub  for  the  amount  due  him 
on  the  purchase  price  of  his  half  interest,  and 
garnished  the  money  set  apart  by  Trader  & 
Co.  to  pay  this  note,  and  subsequently  gar- 
nished Trader  &  Co.,  the  defendants  in  this 
suit,  for  the  purpose  of  holding  the  money 
owing  by  them  to  Strub  upon  his  sale  to  them 
and  on  the  note  in  this  suit,  he  (Dunally) 
affirmed  the  sale  by  Strub  to  the  defendants, 
and  never  afterwards  could  repudiate  it;  and 
that,  therefore,  it  made  no  difference  whether 
plaintiff  had  notice  before  he  bought  the  note 
of  Donally's  claim  or  nut,  and  a  venlict 
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should  have  been  directed  for  the  plaintiff 
for  the  full  amount  of  the  note  and  interest. 
We  think  the  plaintifF  is  right.  £>onall>-, 
when  he  found  the  property  passed  by  Strub 
as  his  own  to  the  defendants,  if  his  daim  as 
testified  to  by  him  was  correct,  had  two 
courses  open  to  him  to  pursue.  He  could 
have  taken  measures  to  recover  his  property 
of  the  defendants,  or  he  could  have  a£Brmed 
the  sale  of  Strub  to  them,  and  looked  to  Strub 
for  the  value  of  his  property.  He  chose  the 
latter  coarse.  He  elected  to  pursue  >iis  rem- 
edy against  Strub,  and  now  has  a  judgment 
against  him,  not  only  for  tlie  full  amount  of 
his  interest  in  tlie  property,  but  for  all  that 
Strub  then  owed  him  on  any  account.  Hav- 
ing tlius  elected  to  confirm-  the  sale  of  the 
property  by  Strub  to  the  defendants,  and  hav- 
ing recovered  a  judgment  for  the  value  of 
his  interest  in  the  same  against  Strub  which 
is  now  in  force,  the  property  was  thereby  se- 
cured in  the  defendtints,  and  the  oonsidera- 
tion  for  the  note  became  a  good  one.  Hav- 
ing elected  to  pursue  his  remedy  against 
Strub,  he  cannot  now  turn  round,  repudiate 
such  election,  and  maintain  a  claim  to  the 
property.  Thompson  v.  Howard,  81  Mich. 
809;  Nield  v.  Burton,  49  Mich.  53. 12  N.  W. 
Rep.  906;  Wetmore  v.  McDougnll,  82  Mich. 
276;  Dunks  v.  Fuller,  Id.  243;  Farwell  v. 
Myers.  59  Mich.  179-188,  26  N.  W.  Rep.  328. 
The  payment  of  the  defendants  of  the  amount 
of  this  note  to  Donally  was  a  voluntary  one, 
and  cannot  help  them  any  in  this  case.  On 
the  return-day  of  the  garnishee  summons, 
Robert  Trader,  one  of  the  defendants,  ap- 
peared and  answered,  but  his  answer  was 
such  that  the  justice  would  not  have  been  au- 
thorized in  rendering  a  judgment  against 
them  upon  it.  Trader  answered  that  the  de- 
fendants were  owing  upon  tliis  note  to  Strub, 
but  that  the  uote  Wiis  overdue  at  the  time  of 
the  garnishment,  "and  tliat  the  firm  of  But- 
ton &  Scoulin,  attorneys  at  Bessemer,  Mich., 
claim  to  have  an  assignment  of  said  note, 
and  that  they  purchHsed  the  same  for  value 
and  in  good  faith  before  due,  and  claim  the 
money  thereon."  Without  any  further  or 
other  proceedings  than  this  answer,  they 
paid  the  money  to  the  justice,  who  paid  it  to 
Donally.  The  jury,  under  the  facts  as  shown 
upon  the  trial  in  the  court  below,  should 
have  been  directed  to  find  a  verdict  for  the 
plaintiff.  The  judgment  must  be  reversed, 
and  a  new  trial  granted,  with  costs  of  this 
court  to  plaintiff.  The  other  justices  con- 
curred. 


Whenting  v.  Tokrent. 
(Supreme  Court  of  Michigan.    June  21, 1889.) 

AFPBAL — AVFIBMXHCB. 

Where  the  court  submits  the  questions  of  fact 
to  the  jury,  and  inBtructs  them  correctly  as  to  the 
law,  the  judgment  will  be  affirmed. 

Error  to  circuit  court,  Muskegon  county; 
DicKERUAN,  Judge. 

Smith,  Nims,  Uoyt  <t  Enoin,  for  appel- 
lant.   De  Long  &  O'Hara,  for  appellee. 


Chamflim,  J.  The  plaintiff  is  a  mason 
and  coiitraclor  engaged  in  the  business  of 
building.  In  the  fall  of  1887  the  defendant 
contemplated  the  erection  of  a  building  at 
the  corner  of  Clay  avenue  and  Second  street, 
in  the  city  of  Muskegon,  and  bad  plans  and 
specifications  prepared.  He  bad  received 
several  bids  for  doing  the  work,  and  among 
others  one  from  the  plaintiff,  which  was  in 
writing,  as  follows:  "Muskegon,  Michigan, 
October  4,  1887.  Mr.  John  Torrent— Sir: 
I,  the  undersigned,  am  willing  to  do  the 
work  of  the  club  building,  without  furnish- 
ing any  materials,  for  the  sum  of  95.25  per 
cord  for  laying  the  stone,  and  with  the  mor- 
tar, S6.50.  Yours,  etc.,  John  F.  Whbnt- 
INO."  The  proposition  for  laying  the  stone 
at  $5.25  per  cord  was  accepted  by  defendant. 
It  WHS  claimed  on  the  part  of  the  plaintiff 
that  he  was  told  by  defendant  when  he  made 
the  bid  there  would  be  from  10  to  12  inches 
of  sand  to  be  removed  in  order  to  lay  the 
foundation,  and  that  he  told  defendant  if 
there  was  no  more  than  that  he  would  take 
it  out  and  charge  nothing;  that  afterwards 
there  was  a  change  in  the  plan,  by  which  the 
foundation  was  lowered  or  sunk  a  foot  deep- 
er than  originally  intended;  that  he  said  to 
defendant  that  he  would  have  to  take  the 
dirt  out.  and  he  hired  one  John  Sauller,  who 
drew  out  some  three  hundred  yards,  and  then 
stopped  hauling,  and  when  be  did  so  the 
plaintiff  commenced  work,  and  laid  what 
wall  he  could,  without  removing  any  sand; 
that  one  Wood  was  there  superintending  the 
job  for  defendant,  and  that  defendant  told 
plaintiff  to  do  as  Wood  said;  that  he  notified 
Wood  that  the  sand  must  be  removed,  and 
Wood  replied,  "  Well,  if  it  is  too  much  in  the 
way,  hire  two  or  three  men,  and  charge  it  up 
to  Torrent;"  that  plaintiff  then  hired  men, 
and  set  them  at  work  shoveling  and  moving 
the  sand;  that  they  were  employed  67|  days, 
at  two  dollars,  which  he  charged  to  defend- 
ant. There  was  also  extra  work  in  laying 
area  walls  and  abutments.  Defendant  de- 
nied the  conversation  about  the  removal  of 
tlie  sand,  and  claimed  it  was  a  well-known 
custom  that  when  s  job  was  let  to  lay  up 
walls  for  a  building  tlie  contractor  must  take 
the  excavation  as  he  finds  it  and  put  the  wall 
in.  He  denied  that  Wood  had  any  authority 
to  bind  him  by  anything  he  might  have  said 
to  plaintiff  about  removing  the  sand ;  that  he 
was  merely  employed  to  see  that  the  work 
was  done  according  to  contract.  He  denied 
that  there  had  been  any  change  with  refer- 
ence to  putting  the  foundation  deeper.  He 
denied  telling  plaintiff  to  obey  Wood's  in- 
structions. It  seems  to  me  that  the  whole 
controversy  resolved  itself  into  a  question  of 
veracity  and  the  weight  the  jury  should  give 
to  the  confiicti  ng  testimony.  The  exceptions 
are  based  upon  the  refusal  of  the  court  to 
charge  as  requested  by  counsel  for  defendant 
and  to  the  charge  as  given.  We  have  exam- 
ined the  errors  assigned  with  care,  and  we 
do  not  perceive  that  any  error  was  com- 
mitted by  the  court  in  relation  tiiereto.  j  Hd 
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submitted  th«  qaoBtlons  of  fact  to  the  jury, 
and  he  instructed  them  correctly  aa  to  the 
law.    The  jadgment  must  be  affirmed. 

LoNs,  J.,  did  not  sit.    The  other  justices 
concurred. 


BLOOMtRaDAUs  V.  Chittenosn. 
{SwfTtme  Court  of  MlcMgaTU    Joae  SI,  1889.) 

RSFLBTIK — AfFIDATTT — ^BoXI) — VtJLVOVlMin  COH- 

VBTANCBa. 

1.  The  oiBce  at  an  affidavit  in  replevin  la  to  con- 
fer jnrisdiotloiL,  and  it  is  notfataUy  defective  be- 
cause not  signed  by  plaintiff.  It  is  sufficient  if  it 
appears  from  the  bodv  of  the  affldavit,  and  from 
the  jurat,  that  the  affldavit  was  made  bjr  triainUS. 

2.  Though  the  Micliif  an  statute  provides  per- 
emptorily that  an  amended  replevin  Dond  shall  be 
given  forthwith,  or  the  writ  dismissed,  the  de- 
lendaet,  b^  going  to  trial  on  the  merits  of  the  case, 
and  allowing  the  introduction  of  evidence,  waives 
the  objeetioD  that  the  bond  was  not  filed  at  the 
time  required  by  law. 

8.  The  (act  that  a  married  woman  voluntarily 
Indudea  her  separate  property  in  a  bill  of  sale  1^ 
her  husband  to  a  third  person,  with  a  view  to  pro- 
tect it  from  her  husband's  creditors,  does  not  estop 
her  from  setting  ap  her  claim  to  the  property  as 
against  the  third  person,  who  knew  that  auob  was 
tfie  otqeeu 

Case  made  from  circuit  court,  Ionia  county ; 
Smith,  Judge. 

Frank  A.  Rodgera,  for  plaintiff.  Clark 
H.  Gleason,  for  defendant. 

Cbahplin,  J.  The  plaintiff  commenced 
an  action  of  replevin  before  a  justice  of  the 
peace.  The  parties  appeared  before  the  jus- 
tice, when  the  plaintiff  declnred  orally  in  re- 
plevin for  the  goods  and  chattels  mentioned 
in  the  affldavit  and  writ.  The  defendant 
pleaded  the  general  issue,  and  then  objected 
to  the  jurisdiction  of  the  justice  upon  two 
grounds:  (1)  Because  the  bond  was  not  in 
a  penalty  of  double  tlie  amount  of  value  of 
the  property  sworn  to,  and  tlie  sureties  had 
not  jnstifled  their  pecuniary  respunsibility  as 
such  to  the  bond  as  the  statute  required.  (2) 
Because  the  affidavit  was  nut  subscribed  by 
the  party  making  it.  The  court  overruled 
the  first  objection,  and  allowed  the  plaintiff 
to  file  an  amended  bond  on  or  before  the  day 
of  adjournment.  Then,  on  motion  of  de- 
fendant, the  justice  adjourned  tlie  cause.  On 
the  adjourned  day  the  suit  was  called,  and 
the  parties  appeared  by  their  attorneys.  The 
amended  tiond  was  tiled.  Tbe  defendant's 
attorney  roxde  objection  for  the  reason  that 
the  bond  was  not  filed  at  the  time  tbe  other 
was  declaimed  insufficient,  and  also  the  sure- 
ties have  not  justitied  their  responsibility  as 
provided  by  tlie  statute.  These  objections 
were  overruled  by  the  conrt,  and  the  parties 
went  to  trial;  and,  after  hearing  tbe  evi- 
dence of  both  parties,  the  justice  annonnced 
that  on  Saturday,  tlie  22d  day  of  May,  at  one 
of  the  clock  in  the  afternoon,  he  would  ren- 
der j  ndgment  for  the  plaintiff.  He  then  held 
the  suit  open  one  hour,  the  plaintiff  not  ap- 
pearing, and  defendant  appearing.  After 
waiting  one  hour,  tlie  defendant  moved  for 
nonsuit  or  dlsoontinuunce  of  suit,  and  the 


justice  thereupon  entered  a  judgment  of  non- 
suit with  costs,  and  for  a  return  of  tbe  prop- 
erty; and  from  this  judgment  the  defendant 
appealed  tbe  cause  to  the  circuit  court.  The 
parties  went  to  trial,  in  tbe  circuit  court, 
before  the  conrt  without  a  jury,  and  after 
the  testimoar  liad  been  introduced,  and  while 
the  defendant  was  making  his  argument,  be, 
for  tbe  first  time,  raised  tlie  question  that  the 
justice  bad  acquired  no  Jurisdiction,  because 
there  was  no  proper  affldavit.  The  court 
filed  a  written  finding  of  facts,  and  of  law, 
and  rendered  judgment  for  the  plaintiff.  Tbe 
office  of  the  affldavit  is  to  confer  jurisdiction, 
(Elliott  T.  Wfaitmore,  5  Micfa.  5S7;)  and.  if 
that  is  sufficient,  the  court  will  obtain  juris- 
diction over  the  process.  Tbe  affldavit  was 
not  fatally  defective  becaose  it  was  not  sub- 
scribed l^  the  plaintiff.  It  commences  by 
saying:  "Alvira  Bioomingdale,  being  daly 
sworn. ^oes  depose  and  say,"  and  the  justice 
attached  his  jurat,  in  which  be  certifies  that 
the  affldavit  was  "subscrilied  and  sworn  to 
before  me  the  SOth  day  of  April,  1886." 
which  certificate  he  subscribed  in  his  official 
character.  The  affidavit,  with  the  jarat  at- 
tached, shows  that  it  was  made  by  Alviis 
Bioomingdale,  and  is  a  sufficient  compliance 
with  tbe  statute.  People  v.  Siniondson.  25 
Mieh.  IIS;  Merrick  t.  Mayhue,  40  Micfa. 
200.  The  bond  is  required  for  the  proteetion 
of  tbe  defendant;  and,  althougli  the  statute 
is  peremptory  that,  unless  tbe  new  bond  is 
filed  forthwith,  the  writ  shidl  be  dismJaaed  on 
motion,  and  the  property  returned  to  defend- 
ant, ic  may  be  waived  by  tbe  defendaot.  and 
must  be  regarded  in  this  ease  as  having  been 
waived  by  going  to  trial  before  tbe  justice 
upon  the  merits;  and  again  in  the  eircoit, 
without  objection  on  this  ground. 

It  appeal's,  from  the  judge's  finding  of 
facts,  that  the  plaintiff,  being  tiie  owner  of 
the  property  replevied,  included  it  in  a  bill  of 
sale  to  defendant  with  certain  property  of 
lier  husband,  under  the  idea  that,  by  ao  do- 
ing, she  would  proteot  it  from  being  seized 
or  taken  by  her  husband's  creditors  to  satisfy 
their  debts;  that  d^endant  knew  that  such 
was  the  object;  that  she  never  intended  to 
transfer  the  title  to  defendant,  and  he  did 
not  understand  that  he  was  to  become  the 
owner,  and  no  consideration  passed  from  de- 
fendant to  plaintiff  for  said  property;  that 
she  demanded  the  property  before  bringing 
suit,  and  he  refused  to  surrender  the  same; 
that  she  signed  the  bills  of  sale  volontarily, 
and  with  full  knowledge  of  their  contents. 
Counsel  for  defendant  insists  that,  the  bill  of 
sale  having  been  executed  voluntarily,  she  is 
estopped  from  setting  up  property  in  herself 
contrary  to  its  terms.  Ordinarily,  this  woold 
be  so;  but  the  facts  show  that  she  was  labor- 
ing under  a  mistake  of  law  at  the  time  she 
executed  the  bill  of  sale,  and  the  intent  was 
not  to  pass  the  title  to  derendant.  Her  hus- 
band's creditors  had  no  claim  upon  his  wife's 
property,  and  could  enforce  none.  She  de- 
frauded no  one  by  t;he  transaction,  and  there 
la  no  puUic  poiiuy  or  goocLmorais  wbldi  will 
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be  promoted  by  r^osing  to  raatoro  the  prop- 
erty to  her.  It  tlia  defendant  sappoeed  that 
creditors  at  her  husband  could  reach  it,  there 
was  a  mirtaal  mistake.  U  he  did  know  they 
eoald  not.  and  was  aware  she  thought  they 
oould,  it  was  a  fraud  npon  his  part  not  to  in- 
form her  of  her  error.  He  parted  with  no 
coosideratioa  for  t^e  property,  and  should 
have  surrendered  it  on  demand.  The  judg- 
ment of  the  circalt  court  is  affirmedi  and 
judgment  will,  npon  motion  being  made,  be 
rendered  against  the  sweties  in  Uie  appeal- 
bond.    The  other  justices  concurred. 

Long,  J.,  did  not  sit. 


Black  «.  Milles. 

(Supreme  Cottrt  of  MMiioan.    June  U,  188S.) 

ttmt    AnnnncATA  — NEOo*iiSL>    ImrrBUMSKTB  — 

FHADoui.aiiT  Bkfbssbntatioiis. 

1.  A  judgment  for  defendant  in  an  action  on  a 
note,  on  the  ground  that  it  is  barred  by  limitation, 
is  no  bar  to  a  sabsequent  action  by  the  same  plain- 
tift  agaiuBt  the  same  defendant  for  falae  repreaen 
tatioDs,  whereby  plaintiff  aUeges  that  he  was  in- 
duced to  purchase  the  note. 

2.  Where  the  record  of  the  former  trial  does  not 
show  npon  what  ground  the  judgment  was  based, 
and  tike  trial  was  by  the  court,  evidence  of  the 
trial  judge  as  to  the  ground  oa  wUch  he  based  lUa 
decision  is  admissible. 

8.  On  being  informed  by  plaintiff  that  he  had 
been  solicited  to  purchase  the  note,  defendant  said 
it  was  a  good  note;  that  it  would  be  all  right  for 
pilaintift  to  ];>ttrchase  it;  and  that  he  (defendant) 
would  pay  it.  There  wore  indorsements  on  the 
note  which  would  take  it  out  of  the  statute  of 
UmltotioiM,  bat  it  appeared  that  the  payments 
were  made  by  defendant's  co-mslter,  and  as  to  de- 
fendant the  note  was  barred,  though  at  the  time  of 
making  the  representations  he  thought  that  he  was 
liable  on  it.  There  was  no  concealment  or  sup- 
pression of  truth  «■  false  so^gestion  by  defandaat. 
Meld,  that  the  representations  were  not  action- 
able, on  defendant's  refusal  to  pay  the  note,  be- 
cause barred  by  limitation. 

Error  to  circuit  court  Berrien  county; 
TucMAS  O'Haba,  Judge. 

Action  for  false  representations  by  Charles 
S.  Black  against  John  H.  Miller.  Judgment 
for  defendant,  and  plaintiff  tarings  error. 

Edward  Baoon,  for  appellant.  J.  J.  Van 
Riptr,  for  appellee. 

LoMQ,  J.  It  appears  that  on  January  S, 
1876.  defendant  and  J.  H.  Kingery  executed 
a  promissory  note  far  9370,  with  interest  at 
10  per  cent.,  payable  to  Almira  Post  or  bearer 
two  years  after  date.  On  Ma.y  L,  1885,  piain- 
tilT  purciiased  the  note  for  9225,  at  which 
time  the  note  bore  15  separate  indtorsemeots 
of  money  paid,  the  last  indorsement  showing 
a  payment  of  630  on  May  2, 1884.  These  pay- 
ments were  made  by  Mr.  Kingery  in  his  life- 
time, without  the  knowledge  of  defendant. 
Defendiint  made  no  payments  thereon,  nor 
did  any  other  act  which  prevented  the  run- 
iun((  of  the  statute  of  limitations  against  the 
Dot*  so  far  as  be  is  concerned.  At  the  time 
plaintiff  purchased  the  note  Kingery  was  dead 
and  his  estate  insolvent.  Mrs.  Post,  the 
jMiyee,  applied  to  plaintiff  oa  May  1, 1885,  to 


parehaae  the  note,  which  he  agreed  to  do  U 
defendant  should  first  assure  lum  that  the 
note  was  good,  and  he  would  pay  it.  With 
this  understanding  plaintiff  and  Mrs.  Post 
proceeded  to  tlie  liouse  of  defendant.  When 
they  arrived  there  plaintiff  alighted  from  lilt 
buggy,  leaving  Mrs.  Post  in  charge  of  the 
horse,  and,  finding  the  defendant,  informed 
him  that  he  had  been  solicited  to  purchase 
the  note,  but  that  he  did  not  desire  or  intend 
to  take  it  unless  the  defendant  said  it  was  all 
right,  and  agreed  to  pay  it.  Defendant  as- 
sored  him  that  it  was  as  good  a  note  as  be 
could  make,  and  that  it  would  be  all  right  for 
I^intiff  to  purchase  it.  At  plaintiff's  re- 
quest defendant  accompanied  bim  to  wii^e 
Mrs.  Post  was  waiting,  and  defendant  again 
assui-ed  plaintiff,  in  presence  of  Mrs.  Post, 
that  the  note  was  all  right,  was  just  as  good 
a  note  as  he  could  make,  and  he  intended  to 
pay  it.  Defendant  decUned,  however,  to 
make  a  new  note,  when  they  requested  him 
so  to  do,  alleging  that  he  had  reason  to  be- 
lieve that  Kingery's  son  had  money,  and  that 
be  ought  to  pay  part  of  ttte  note,  which  he 
could  not  expeet  liim  to  do  if  the  old  note  wus 
canceled.  Defendant  also  declined  to  pay  any 
money  on  the  note  that  day,  for  the  reasou 
that  he  had  none  available.  He  agreed  to 
see  what  he  could  do  with  Kingery's  son, 
after  which  he  would  see  plaintiff,  and  fix  the 
matter  np.  Plaintiff  paid  Mrs.  Post  $225 
for  the  note,  she  agreeing  to  refund  him 
whatever  amount  the  same  might  be  in  ex- 
cess of  the  fair  value  of  the  note.  At  Uiis- 
time  there  was  only  unpaid  on  the  note  al)oat 
9155.  Plaintiff  purchased  the  note  in  re- 
liance npon  the  defendant's  verbal  statements 
above,  and  belief  in  his  ability  to  pay  it. 
Plaintiff  was  ignorant  at  this  time  of  defend- 
ant's never  having  made  any  of  the  pay- 
ments indorsed  on  the  note,  and  believed  tliafe 
defendant  was  liable  for  its  payment.  De- 
fendant failed  to  call  upon  plaintiff  as  he  had 
agreed,  and  wlien  seen  in  reference  to  the 
matter  he  informed  plaintiff  that  he  had  been 
advised  by  an  attorney  not  to  do  so.  as  he  was 
not  liable  on  tlie  note.  On  August  12. 1885, 
plaintiff  sued  defendant  in  justice's  court 
on  the  common  counts  in  <U8umptit,  and 
gave  notice  tliat  be  would  give  in  evidence 
the  note  in  question.  Plaintiff  recovered 
judgment,  though  the  statute  of  limitations 
was  pleaded.  An  appeal  was  taken  to  the 
drouit  court,  and  on  Xovemtwr  9,  1885,  the 
court,  before  whom  the  cause  was  tried  with- 
out a  jury,  gave  judgment  for  the  defendant. 
Xo  further  proceedings  were  had  in  that 
cause,  in  February,  1888,  this  suit  was 
commenced,  in  which  it  is  claimed  substan- 
tially that  the  defendant  fraudulently  and  de- 
ceitfully induced  the  plaintiff  to  purchase  the 
note  in  eoatroversy,  and  that  the  plaintiff 
purchased  the  same  relying  upon  the  state- 
ments and  representations  so  fraudulently 
and  deceitfully  made.  The  defendant  pleaded 
the  statute  of  limitations,  and  gave  notice  of 
this  former  suit  in  bar  to  the  action.  This 
cause  was  tried  l>efore  the  court  without  it 


838 


NOBXnWESTERIT  KEPOETEB,  Vol.  42. 


(Mich. 


Jury,  and  the  court  found  the  facts  substan- 
tially as  above  stated. 

It  appears  that  Judge  Smith,  before  whom 
the  former  case  in  astumpsit  was  tried,  did 
not  file  any  findings,  not  having  been  re- 
quested to  do  so;  but  it  appears  from  bis 
deposition,  which  was  taken  and  read  in  the 
present  case,  that  his  decision  was  based  en- 
tirely upon  the  undisputed  facts  appearing 
in  that  case,  that  the  defendant  had  never 
made  any  of  the  payments  indorsed  on  the 
note,  and  the  utter  absence  of  any  written 
acknowledgment  or  promise  by  the  defend- 
ant to  pay  the  note,  although  it  bad  been  due 
for  more  than  six  years  before  the  commence- 
ment of  suit.  Upon  the  foregoing  facts 
found  by  the  court  in  the  present  case  judg- 
m<^nt  was  entered  for  the  defendant;  tlie 
court  concluding,  as  matter  of  law,  that 
while  the  former  suit  upon  the  note  was  not 
a  bar  to  the  present  action,  and  that  the 
statute  of  limitations  could  not  aid  the  de- 
fense, yet  no  representations  were  made  by 
defendant  to  the  plaintiff  upon  which  he  had 
relied  as  an  inducement  to  the  purchase  of 
the  note,  which  in  law  constituted  such  a 
case  as  entitled  the  plaintiff  to  maintain  the 
action  for  fraud  and  deceit.  Defendant's 
counsel  contends:  (l)'That  the  judgment 
was  properly  entered  for  the  defendant  for 
the  reasons:  (a)  That  the  action  is  tiarred 
by  the  statute  of  limitations;  (6)  that  the 
action  is  barred  by  the  former  suit;  (o)  that 
the  coui-t  was  not  in  error  in  its  conclusion 
.of  law  that  no  actionable  fraud  and  deceit 
bad  been  proven.  The  contention  of  plain- 
tiff's counsel  is  that  the  court  erred  (1)  in 
disregarding  all  liability  of  defendant  by  the 
suppression  of  the  truth  and  by  false  sugges- 
tions; (2)  in  not  holding  the  defendant  es- 
topped from  having  the  benefit  of  any  claim 
that  be  did  not  know  of  his  defense  under 
the  statute  of  limitations;  (S)  in  excusing 
the  defendant,  because  of  supposed  honesty, 
from  all  liability;  the  court  at  the  same  time 
finding  the  defendant  guilty  of  an  untruth 
under  oath  in  testifying:  "I  told  them  the 
note  was  outlawed;  told  them  both  that  the 
note  was  outlawed. " 

If  anyone  of  the  positions  taken  by  de- 
fendant's counsel  is  correct,  the  judgment  in 
the  present  case  must  be  affirmed.  It  does 
not  matter  that  the  court  below  may  have 
erred  in  its  conclusions  of  law  if  the  right 
result  is  readied.  If  tiie  judgment  should 
have  been  entered  for  the  defendant  under 
the  facts  found,  it  cannot  matter  that  the 
couit  below  may  have  given  the  wrong  rea- 
son for  reaching  that  result.  The  former 
suit  was  brought  to  recover  upon  this  iden- 
tical note,  and  was  between  the  same  parties. 
A  trial  was  bad  In  justice's  court,  where 
plaintiff  prevailed,  and  on  appeal  to  the  cir- 
cuit the  defendant,  after  a  trial,  had  jodg- 
ment  in  his  favor.  This  action  was  in  as- 
sutnpsit  upon  the  common  counts,  with  no- 
tice that  the  note  would  be  given  in  evidence. 
Defendaut  pleaded  thest<itute  of  limitations. 
The  cause  was  tried  by  the  court  without  a 


jury.  No  written' findings  were  made,  and 
it  does  not  appear  from  the  record  itself  up- 
on what  ground  defendant  had  judgment. 
Defendant  was  permitted  to  show,  by  the 
circuit  judge  before  whom  the  cause  was 
tried,  that  his  decision  was  based  entirely 
upon  the  undisputed  fact  that  the  defendant 
had  never  made  any  of  the  payments  in- 
dorsed upon  the  note,  and  the  utter  absence 
of  any  written  acknowledgment  or  promise 
by  the  defendant  to  pay  the  note,  altboagh  it 
liad  been  due  for  more  than  six  yeara  before 
the  commencement  of  suit.  The  trial  court 
in  considering  this  case,  however,  eliminated 
that  part  of  the  proofs,  and  refused  to  con- 
sider it.  Oral  evidence  is  not  admissible  to 
contradict  the  record,  but  such  evidence,  not 
inconsistent  with  the  record,  is  admissible  to 
show  what  was  litigated,  and  the  ground  of 
the  decision.  White  v.  Madison,  ^  N.  Y. 
117.  If  this  were  not  so,  in  very  many  cases 
it  would  be  impossible  to  ascertain  the  mat- 
ters in  controversy,  and  adjudicated  in  a 
former  case.  The  evidence  of  the  triid  Judge 
was  competent  for  the  purpose  of  identify- 
ing the  parties  and  the  cause  of  action;  what 
matters  were  in  litigation  and  adjadicsted; 
as  well  as  to  ascertain  whether  the  same  sub- 
ject-matter was  then  actually  passed  upon  as 
was  in  litigation  in  the  present  snit.  Bank 
v.  Schulenburg,  48  Mich.  105, 11  N.  W.  Bep. 
826;  Freem.  Judgm.  g  273;  1  Greenl.  Ev.  § 
531,  and  notes;  Bigelow,  Estop.  29;  Abb. 
Tr.  Ev.  832.  The  action  in  the  former  suit 
was  in  assumpsit  upon  the  note,  and  tbs 
right  of  recovery  was  dependent,  under  the 
plea  of  the  statute  of  limitations,  on  whether 
any  of  these  payments  were  made  by  the  de- 
fendant, or  any  written  promise  or  acknowl- 
edgment to  pay  the  same  was  given  by  him 
to  bring  it  out  of  the  bar  of  the  statute.  It 
is  apparent  that  no  such  proofs  were  made, 
and  the  statute  barred  the  recovery.  In  the 
present  case,  however,  the  claim  of  recovery 
is  upon  matter  arising  in  the  year  1885.  at 
the  time  the  plaintiff  purchased  it,  and,  if 
the  plaintiff  had  a  right  of  recovery,  it  ia  ap- 
parent such  right  is  not  affected  by  the  stat- 
ute. The  claim  of  recovery  is  for  the  same 
sum  of  money, — the  principal  and  interest 
due  on  that  identical  note.  It  is  between 
the  same  parties.  The  plaintiff  attempted  to 
recover,  first,  in  an  action  ofatsumpait;  was 
met  by  the  statute,  which  proved  to  be  a 
has.  Plaintiff  commenced  dt  norm  to  recover 
these  identical  moneys  in  an  action  for  fraud 
and  deceit.  It  is  apparent  that  these  actions 
were  not  for  the  same  cause,  but  for  e&tittt- 
ly  different  and  distinct  causes,  and  the  doc- 
trine of  pleading  a  former  suit  in  bar  has  no 
application  to  the  case. 

But  was  there  an  election  of  remedies  by 
the  bringing  of  the  lli-st  suit,  so  that  the 
plaintiff  is  estopped  from  maintaining  this 
action?  It  is  well  settled  that  a  man  may 
not  take  contradictory  positions,  and  where 
he  has  a  right  to  choose  one  of  two  modes  of 
redress,  and  the  two  are  so  inconsistent  that 
the  assertion  uf  one  involves  the  negation  or 
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repudiation  of  the  other,  tiis  deliberate  and 
settled  choice  of  one  with  knowledge  of  such 
facta  as  would  authorize  a  resort  to  each  will 
preclude  him  thereafter  from  going  back  and 
electing  again.  Thompson  T.  Howard,  81 
Mich.  311;  Rodermund  v.  Clark,  46  N.  Y. 
854:  Morris  v.  Rexford,  18  N.  Y.  656.  The 
plaintiff  knew  at  the  time  of  the  commence- 
ment of  the  Brst  snit  that  the  defendant  de- 
nied all  liability  upon  the  note;  that  he  had 
counseled  with  an  attorney,  who  had  advised 
liim  he  was  not  liable  upon  it,  he  not  having 
made  any  of  the  payments  indorsed  upon  it, 
and  more  than  six  years  having  elapsed  from 
the  time  it  became  due.  These  facts  were 
all  known  to  the  plaintiff  at  thnt  time,  as 
well  as  the  facts  upon  which  he  now  relies 
for  a  recovery,— the  frsrad  and  the  deceit  of 
the  def'-ndnnt,  if  such  existed.  He  knew 
all  the  facts  and  circumstances  surrounding 
the  transaction  as  well  then  as  at  the  time 
of  the  commencement  of  the  second  suit. 
He  made  his  choice  of  remedies,  and  while 
it  is  true  that  one  may  not  be  entirely  incon- 
sistent witli  the  other,  yet  the  policy  of  the 
law  is  to  estop  parties  from  pursuing  some 
other  mode  of  redress  after  having  elected 
their  remedy,  that  there  may  be  an  end  of 
litigation.  The  rights  of  the  parties,  how- 
ever, are  so  well  settled  by  our  views  upon 
the  other  branch  of  the  case  that  we  express 
no  opinion  upon  this  question. 

The  court  below  very  properly  held  that 
the  facts  found  did  not  warrant  the  consid- 
eration that  any  actionable  wrong  had  been 
committed.  The  only  representation  made 
by  the  defendant,  as  found  by  the  court  be- 
low, was  that  when  the  plaintiff  found  the 
defendant  he  informed  him  that  he  had  been 
solicited  to  purchase  the  note  in  question, 
but  did  not  desire  nor  intend  to  take  it,  un- 
less the  defendant  would  say  it  was  all  right, 
and  agree  to  pay  it.  That  defendant  assured 
him  it  was  as  good  a  note  as  he  could  make, 
and  that  it  would  be  all  right  for  plaintiff 
to  purchase  it,  and  that  at  plaintiff's  request 
he  accompanied  him  to  Mrs.  Post,  and  again 
made  the  same  representations,  and  ajcre^  to 
pay  it.  It  is  apparent  that  the  defendant 
thought  at  that  time  he  was  legally  liable 
upon  the  not<>,  and  evidently  intended  to 
pay  it,  though  he  insisted  tliat  the  son  of  the 
maker  ought  to  pay  one-half  of  it,  and  told 
the  plaintiff  he  would  see  him,  and  see  what 
he  would  do  about  it.  The  plaintiff  sought 
the  defendant  out  to  make  the  inquiry.  The 
note  bofe  the  indorsements,  and  upon  in- 
quiry from  Mrs.  Post  the  plaintiff  could 
readily  have  learned  that  the  payments  were 
made  by  the  maker  of  tiie  note,  and  not  by 
the  defendant.  There  was  no  fact  con- 
cealed,— no  suppression  of  truth  or  false  sug- 
gestion. There  was  no  representation  of  a 
fact  which  did  not  exist,  and  upon  which 
plaintiff  relied  in  making  the  purchase.  He 
iK-as  told  by  the  defendant  that  he  intended 
to  pay  the  note;  that  it  was  as  good  a  note 
as  he  could  make.  He  was  not  then  legHlly 
liable  to  pay  it,  and  his  promise  at  that  time 


to  pay  it  w^ould  not  take  it  out  of  the  statute. 
It  was  not  made  iU'  writing.  As  is  well 
stated  by  defendant's  counsel,  "if  he  had 
stated  that  he  made  the  payments  that  kept 
the  note  alive,  when  in  fact  they  were  made 
by  Mr.  Kingery,  the  maker,  it  would  have 
been  a  false  representation,  which  would' 
have  estopped  him  from  clainoing  the  benefit 
of  the  statute,  and  made  him  liable  if  the 
plaintiff  had  made  the  purchase  in  reliance 
upon  the  statement."  The  plaintiff  at  the 
time  of  the  purchase  did  not  seem  entirely 
satiaQ.ed  that  the  note  would  be  paid,  but 
urged  upon  the  defendant  the  giving  of  a 
new  note,  which  defendant  declined  to  do; 
saying  he  wanted  to  see  Mr.  Kingery 's  son, 
and  if  be  would  pay  half  he  would  pay  the 
balance.  In  fact  the  parties  seem  to  have 
separated  on  that  ocoasion  with  the  under- 
standing that  defendant  would  see  Kingery's 
son,  and  advise  plaintiff  what  would  be  done. 
The  defendant  being  advised,  then,  that  he 
was  not  legally  liable  on  the  note,  at  onoe 
advised  the  plaintiff  of  that  fact,  and  de- 
clined to  pay  it.  The  representations  made 
amount  to  no  more  than  a  declaration  which 
appears  to  have  been  made  by  defendant  in 
goixl  faith,  in  the  full  belief  that  the  note  was 
all  right,  and  that  he  was  legally  liable  upon 
it,  and  would  therefore  pay  it,  but  that  be 
wanted  Kingery's  son  to  pay  half  of  it,  and 
would  see  him,  and  advise  the  plaintiff. 
He  made  no  representation  that  he  had  no 
defense  to  the  note;  neither  did  he  make  any 
representations  as  to  any  matters  of  fact 
wliich  were  peculiarly  within  his  own  knowl- 
edge, and  not  within  the  knowledge  of  the 
plaintiff.  The  note  was  not  produced  there, 
and  no  inquiry  was  made  about  the  indorse- 
ments, or  who  made  tlie  payments.  This 
case,  upon  the  facts  found  by  the  trial  court, 
does  not  come  within  the  ruling  in  the  cases 
cited  by  plaintiff's  counsel.  We  find  no 
error  in  the  record,  and  the  judgment  of  the 
court  below  must  be  affirmed,  with  costs. 
The  other  justices  concurred. 


GsOBG£  W.  ROBT  LlTMBEB  CO.  V.  GRAT. 

(Supreme  Court  of  MioMocm.    June  21, 1899.) 
Costs— In  SrrpRBMS  C!ocbt. 

1.  Where  stenographer's  minutes,  used  by  de- 
fendant In  preparing  a  bill  of  exceptions,  had 
been  procured  and  paid  for  by  him  on  a  former 
trial,  their  expense  should  not  be  tcuced  as  costs 
against  plaintiff. 

3.  The  expense  of  printing  briefs,  to  be  used  on 
appeal,  is  properly  taxed  against  the  defeated 

?iarty,  where  the  brief  was  evidently  made  in  good 
aitb. 


On  motion  for  retaxation  of  costs  in  the 
supreme  court.  For  opinion  on  appeal,  see 
41  N.  W.  Rep.  420. 

Wheeler  <&  Bishop,  for  the  motion.  W. 
D.  Fuller,  contra. 

Morse,  J.  Motion  for  retaxation  of  costs. 
It  is  claimed  by  the  plaintiff  that  the  hUlpt 
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ccMtB  in  this  conrt  as  taxed  by  the  clerk 
should  be  reduced  as  follows: 

(1)  155  foL  stenographer's  minutes  pro- 
cured by  defendant's  counsel  on  a  for- 
mer trial t  15  60 

(9)  Printing  of  153  pages  tesUmoDT,  at  65c.    OS  45 
(8)  "        "  200      "  "  at65c.  180  00 

(4)         "•       "  'M       "      defendant's  brief 

In  this  oonrt,  at  69  cents. 10  M 


•861  85 

We  think  the  first  item  should  be  de- 
ducted. The  minutes  were  procured  and 
paid  for  on  a  former  trial,  and  were  in  the 
possession  of  defendant's  counsel.  He  did 
not  procure  an  additional  copy,  but  used 
the  minutes  be  had  in  preparing  the  bill  of 
exceptions.  There  is  no  reason  wliy  the  cost 
of  such  minutes  should  be  taxed.  As  to  the 
fourth  item,  we  cannot  interfere  with  the 
printing  of  briefs  by  counsel,  unless  perhaps 
it  was  manifest  that  the  counsel  had  unnec- 
essarily extended  his  brief  for  the  express 
purpose  of  adding  to  the  costs.  But  this 
would  be  very  unlikely  ever  to  happen  in 
any  case,  and  in  this  case  the  brief  of  defend- 
ant's counsel  was  evidently  made  in  good 
faith.  The  deductions  asked  under  the  sec- 
ond and  third  items  are  claimed  on  the  same 
ground,  to-wit,  the  prolixity  of  the  record. 
The  record  contained  all  the  evidence  in  the 
case,  and  one  of  the  points  strenuously  ar- 
gued by  the  counsel  for  the  defendant  was 
that  the  plaintiff  had  no  case  upon  which  he 
ought  to  iiave  recovered  in  the  court  below. 
The  argument  was  made  here  and  in  the 
conrt  below  that  there  w»s  no  evidence  that 
the  plaintiff  ever  performed  the  service  of 
runnin<r  the  old  logs,  to-wit,  742,653  feet, 
out  of  the  Middle  Branch  into  the  Pere  Mar- 
quette river  to  the  Pere  Marquette  Boom 
Company's  drive  in  1888,  for  which  it  claimed 
•742.65;  and,  as  the  balance  stated  by  the 
plaintiff  in  its  account  against  defendant 
amounted  to  less  than  •74*2.65,  to-wit, 
$720.85,  there  should  have  been  a  verdict  in 
defendant's  favor  without  regard  to  his  claim 
of  set-off  or  recoupment.  It  is  claimed  by 
the  plaintiff  that  it  was  not  necessary  to 
bring  up  all  the  evidence,  and  that  at  least 
358  pages  of  the  record  were  unnecessarily 
printed;  that  158  pages  contain  the  testi- 
mony of  witnesses,  upon  which  testimony  no 
questions  were  raised  in  the  court  below, 
and  no  objections  made  to  any  questions 
asked  of  or  answered  by  them ;  and  that  200 
other  pages  of  the  testimony  were  printed 
unnecessarily  in  the  record;  that  the  errors 
assigned  on  the  testimony  contained  in  said 
200  pages  were  abandoned  in  this  court.  We 
think  the  record  was  unnecessarily  prolix, 
but  there  is  some  conflict  in  the  affidavits 
filed  on  this  motion  as  to  who  was  responsible 
for  this  prolixity  in  the  bill  of  exceptions. 
We  are  satisfied  that  the  blame  was  not  en- 
tirely on  either  side,  but  we  cannot  consent 
to  such  prolixity  of  the  record  and  unneces- 
sary expense.  We  shall  allow  the  deduction 
for  the  printing  of  the  158  pages,  being  the 
second  item,  of  999.45,  and  leave  the  balance 


of  the  bill  of  costs  to  stand  as  taxed,  minus 
the  $15.50,  the  first  item,  heretofore  referred 
to. 

The  biU  of  costs  will  be  reduced  $114.95, 
with  costs  of  this  motion  to  plaintiff.  The 
other  justices  concurred. 


TSasb  «.  Manisteb  Lttubes  Co. 
(Supreme  Court  of  Michigan.    June  81, 1SS9.) 

Assumpsit— Instbcctions—Dbfositiohs. 

1.  Defendant  shipped  lumber  to  a  firm  under  a 
contract,  and  the  firm  claimed  that  the  lumber  did 
not  comply  with  the  contract,  and  offered  to  pay  a 
smaller  price  or  return  the  lumber.  Defendant  ac- 
cepted the  deduction.  Thereafter,  defendant  re- 
tained money  advanced  to  it  by  the  firm  on  a  sub- 
sequent contract,  and  notified  the  firm  that  It  had 
applied  tbo  money,  so  retained,  on  the  former  con- 
tract. In  an  action  (or  the  money  retained,  def  end- 
ant  claimed  and  gave  evidence  that  the  lumber 
complied  with  the  contract,  and  that  it  was  forced 
to  accept  the  smaller  amoant  to  avoid  litintion ; 
and  its  secretary  testifled  that  defendant  decided 
to  take  what  it  could  get  for  the  time  being,  and 
take  chances  on  getting  more.  Pl^ntiff  gave  evi- 
denoe  that  the  lumber  did  not  comply  with  the 
eontract.  The  conrt  chaiiged  that,  if  the  firm 
knowingly  "asserted  an  unjust  claim,  and  indnoed 
the  parties  to  compromise,  under  the  ciicum- 
stanoes,  in  order  to  aTold  litigation,  it  would  not 
be  binding  on  the  company, "  (defendant;)  bat  that, 
if  the  lumber  did  not  comply  with  the  eontr^Et, 
and  the  firm  made  the  offer  of  the  reduced  price 
in  good  faith,  and  defendant  took  it,  defendant 
was  bound  thereby ;  but  was  not  bound  if  it  was  a 
fraudulent  scheme,  on  the  part  of  the  firm,  "to 
beat  the  defendant  out  of  the  money. "  Held,  a 
fair  submission  of  the  issues  to  the  jury,  and  that 
their  finding  for  plaintiff  could  not  be  disturbed 
on  appeal. 

8.  Plaintiff  claimed  to  have  succeeded  to  the 
firm's  interest  i  and  the  parties  stipulated  to  take 
his  deposition  In  another  state ;  and  an  interroga- 
tory attached  specified,  "if  you  claim  that  yon 
have  succeeded  to  the  rights  *  *  *  of  said 
firm,  in  the  agreement  with  the  defendant, 
•  •  •  state  fully  how  this  was, — produce  any 
written  evidence  you  have  before  the  ofllcer  tak- 
ing the  deposition,  and  allow  him  to  attach  a  copy 
thereof. "  Defendant  took  no  ezoentloo  to  saeh  in- 
terrogatory. Held,  that  he  could  not  object  to  a 
copy  of  a  bill  of  sal&under  which  plaintiff  claimed, 
attached  to  plaintUrs  deposition,  on  the  ground 
that  it  was  not  the  beat  evidence. 

Error  to  circuit  court,  Manistee  county; 
JcDKiNS,  Judge. 

Action  by  W.  W.  Nash  against  the  Manis- 
tee Lumber  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error. 

Lotel,  Smith  &  Smurthvoaite,  for  appel- 
lant.   Ramadell  <t  Beiudict,  for  appellee. 

Long,  J.  On  (September  2, 1886,  defend- 
ant, doing  business  at  Manistee,  Mich.,  en- 
tered into  a  written  contract  with  Yonng  ft 
Nash,  of  Ottawa,  HI.,  for  the  sale  and  de- 
livery at  Chicago,  111.,  of  a  quantity  of  lum- 
ber, piece  and  bill  stuff.  The  piece  and  bill 
stuff  was  to  be  priced  at  Chicago  market  on 
day  of  delivery  there,  and  the  Iuml>er  at  $15 
per  1,000  feet.  The  terms  of  sale  were  one- 
fourth  cash  on  delivery,  and  SO-days  note  for 
balance.  The  plaintiff  was  one  of  the  firm 
of  Young  &  Nash,  and  executed  the  contract 
for  the  firm,  but,  before  doing  so,  visited 
Manistee,  and  saw  the  lumber  piled  on  de- 
fendant's dock  there.  The  Dieoe  ajid  bill 
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stuff  had  not  yet  be«n  cut,  but  was  to  be 
inHnufactnred  according  to  specification  con- 
tained in  the  contract,  and  the  whole  to  be 
tallied  by  Manistee  inspectors.  No  guaranty 
of  quality  of  the  lumber  was  made,  but  it 
was  to  be  sold  on  straight  tally.  The  defend- 
ant manafactured  the  piece  and  bill  stuff, 
and  it,  with  the  lumber,  was  tallied,  and  on 
September  8.  1886,  shipped  the  whole,  by 
scliooner  Toledo,  to  Chicago.  On  September 
11th,  defendant  forwarded  the  bill  for  the 
lumber  to  Young  &  Nash.  On  September 
15th.  Young  &  Nash  wrote  defendant,  in- 
closing payment  of  one-fourth  the  purchiise 
price  of  the  whole  cargo,  according  to  the 
contract,  and  complaining  of  the  quality  of 
the  lumber  shipped.  Defendant  repUed  Sep- 
tember 20th  assuring  them  that  it  had  shipped 
the  identical  lumber  sold,  and  fully  per- 
formeii  its  contract.  Young  &  Nash  wrote 
again  September  22d,  desiring  to  submit 
the  matter  to  a  Chicago  inspector.  The  de- 
fendant wrote  that  it  liad  nothing  to  sub- 
mit to  any  inspector,  as  the  contract  had 
been  fully  complied  with  on  its  part.  Octo- 
ber 4lh  Young  &  Nash  wrote  again,  declar- 
ing that  defendant  must  accept  the  offer 
made, — the  amount  of  the  bill,  as  rendered, 
less  81  per  1,000  on  the  lumber,  and  50  cents 
on  piece  stuff, — or  they  would  hold  the  same, 
subject  to  defendant's  order,  and  the  payment 
of  freight  and  money  paid  by  them.  To  this 
letter  defendant  replied  as  follows:  "As  you 
have  got  your  lumber,  of  course  you  have  the 
advantage  of  us,  and  you  appear  to  know  it, 
and  your  letter  indicates  that  we  must  take 
what  you  feel  disposed  to  pay  us.  As  the  30 
days  will  be  up  shortly,  on  the  11th  or  12th, 
send  us  check."  October  13th,  Young  & 
Nash  wrote  inclosing  check  tor  92,546.89,  be- 
ing the  amount  of  tne  purchase,  less  the 
above  deductions.  In  this  letter  they  stated : 
"If  you  care  to  have  any  furtlier  dealings 
"With  us,  we  would  like  to  contract  for  100.- 
OOO  Na  1  Norway  bottoms,  same  as  last  lot. 
If  you  care  to  sell  them  please  advise. "  On 
June  7,  1887,  the  parties  entered  into  a  now 
contract  in  writing,  by  which  the  defendant 
agreed  to  sell  to  Young  &  Nash  all  the  No. 
1,  11  and  12  feet  Norway  pine  wagon  boards 
they  should  manufacture  during  tlie  season 
of  1887,  up  to  about  100,000  feet,  at  »lt>  per 
1,000,  delivered  at  Chicago,  to  be  paid,  S6 
per  1,000  on  signing  agreement,  and  the  re- 
maining $10  per  l.UOO,  and  one-half  cost  of 
inspection,  on  arrival  of  vessel  at  Chicago 
having  any  or  all  of  such  lumber  on  board, 
etc.  Upon  the  completion  of  this  contract. 
Young  &  Nash  remitted  to  the  defendant  the 
sum  of  8600.  Defendant  shipped  all  the 
wagon  boards  manufactured  by  it  that  sea- 
son, when  on  November  10,  1887,  W.  W. 
Nash  wrote  it  as  follows:  "Please  advise 
whether  you  expect  to  send  any  more  Nor- 
way lx>ards  this  fall.  There  is  a  balance  due 
of  30  M.  feet  on  the  100  contract.  If  you  can 
make  another  Bhipment  very  soon,  we  would 
be  glad  to  have  tliem;  but,  if  not  soon  for- 
warded, the  canal  will  close  for  the  wiuter. 


and  we  would  then  not  want  to  receive  any 
more  lumber  until  spring.  We  will  probably 
want  as  many  as  100  M.  of  the  Norway 
boards  for  next  season,  and  should  you  have 
any  considerable  quantity  accumulated  this 
fall,  too  late  for  shipment,  we  can  probably 
make  an  arrangement  with  you  to  take  them 
in  the  spring.  Please  let  us  hear  from  you." 
On  November  12lh,  the  defendant  answered 
this  letter  as  follows:  "It  is  not  likely  that  we 
shall  make  any  more  wagon  hoards  during 
the  season;  that  is,  not  enough  to  speak  of. 
There  has  been  so  much  call  for  12-feet  stuff 
of  other  dimensions  that  we  have  not  made 
very  many  for  some  time,  and  it  does  not  now 
appear  probable  that  we  shall  make  many 
next  year.  We  have  taken  tlie  liberty  to  ap- 
ply the  remainder  of  the  8600  not  exhausted 
on  the  wagon  boards  to  the  payment  of  the 
balance  due  us  on  the  shipment  of  last  year, 
and  interest  thereon,  which  we  trust  will  be 
satisfactory."  This  balance,  with  interest 
added,  amounted  to  about  8200.  Afterwards, 
Nash,  claiming  to  have  succeeded  Young  & 
Nash,  brought  this  suit  to  recover  from  de- 
fendant the  balance  of  the  8600  so  kept 
back  by  it  and  applied  upon  the  old  aoconnt, 
which  plaintiff  claimed  had  been  compro- 
mised and  settled  in  full.  This  amount  kept 
back  and  so  applied  by  the  defendant  is  con- 
ceded to  be  the  sum  of  8208.21,  and  for  which 
plaintiff  had  verdict  and  judgment  in  the 
court  below.    Defendant  brings  error. 

On  the  trial  in  the  court  below  the  deposi- 
tion of  the  plaintiff,  taken  in  Illinois,  was  pro- 
duced and  read  by  his  counsel,  from  which  it 
appears  that  Voung  &  Nash  carried  on  a  retail 
i  umber  business  at  Ottawa,  and  had  a  business 
office  in  Chicago.  In  answer  to  an  interrog- 
atory the  witness  stated  that  he  purchase! 
tlie  interest  of  Young  in  the  business,  and 
that  such  purchase  was  evidenced  by  a  bill  of 
sale.  The  witness  produced  the  bill  of  sale 
to  the  commissioner,  who  made  a  copy  there- 
of, and  attached  to  the  deposition.  This  was 
done  in  compliance  with  the  instructions  oon- 
lained  in  the  interrogatory.  This  bill  of  sale, 
as  shown  by  said  copy,  was  executed  on  No- 
vember 2,  1887,  and  conveys  all  the  interest 
of  Young  in  the  capital  stock,  stock  on  hand, 
and  bills  receivable  in  the  business  to.  Nash, 
the  plaintiff.  Defendant  objected  to  the 
reading  of  the  answer  to  this  interrogatory, 
and  the  copy  of  the  bill  of  sale.  Cor  the  re»- 
son  that  the  copy  was  not  the  best  evidence. 
The  court  overruled  the  objection,  and  per- 
mitted the  answer  and  bill  of  sale  to  be  read. 
In  this  the  court  was  not  in  error.  The  dep- 
osition was  taken  under  the  following  stipu- 
lation signed  by  the  attorneys  of  the  respect- 
ive parties:  "It  is  hereby  stipulated,  in  the 
above  entitled  cause,  between  the  respective 
parties  thereto,  by  their  attorneys,  that  the 
deposition  of  W.  W.  Nash,  of  Ottawa,  Illi- 
nois, may  be  taken  under  oath  before  Clar- 
ence Griggs,  special  commissioner  for  that 
purpose,  on  the  direct  and  cross  interrogations 
hereto  annexed,  as  testimony  in  behalf  of  the 
plaintiff;  that  same,  wbeu  so  taken,  may  to 
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transmitted  by  said  commisBioner  to  Uie  clerk 
of  the  court,  and  may  be  used  on  the  trial  of 
this  cause,  subject  to  the  same  objection  as 
if  talcen  in  open  court."  The  interrogatory 
to  which  the  answer  was  made  ia  as  follows: 
"If  you  claim  that  you  have  succeeded  to  the 
rights  and  interests  of  the  firm  of  Young  & 
Nash,  and,  in  particular,  to  the  rights  of  said 
firm  in  the  agreement  with  the  defendant,  set 
forth  in  the  declaration,  state  fully  how  this 
was;  produce  any  written  evidence  you  have 
before  the  officer  taking  the  deposition ;  and 
allow  him  to  attach  a  copy  tliereof."  Under 
this  interrogatory  the  witness  produced  tite 
bill  of  sale,  and  the  commissioner  attached 
the  copy.  We  think  this  is  of  tlie  same  ef- 
fect, under  tiiis  interrogatory  and  the  stipu- 
lation attached,  as  if  tlie  original  on  the  trial 
had  been  brought  into  court,  identified,  and 
a  copy  left  by  agreement  for  convenience.  It 
is  evident  that  counsel  for  plaintiff,  in  pre- 
paring this  interrogatory,  intended  to  have  a 
copy  of  this  identiciil  paper  made  iind  at- 
tached, to  be  used  as  evidence;  and  the  stip- 
ulation signed  by  defendant's  counsel  refers 
to  the  interrogatory  as  attached.  It  is  true 
the  original  paper  is  the  best  evidence  of  the 
facts  contained  in  it,  yet,  under  the  circum- 
stances here,  it  is  very  evident  that  defend- 
ant's counsel  were  not  claiming  that  the  pa- 
per was  not  an  exact  copy,  but  were  seeking 
to  avoid  the  effect  of  their  stipulation  by  a 
technicality.  No  exception  was  taken  to  the 
interrogatory  at  the  time  the  stipulation  was 
signed,  and  defendant  made  no  demand  for 
the  original .  The  copy  was  properly  received 
in  evidence. 

The  real  defense  to  the  claim  of  plaintiff, 
however,  is  that,  at  the  time  the  new  con- 
tract was  entered  into,  in  1887,  between  the 
parties,  the  defendant  had  a  claim  against 
Young  &  Nash  growing  out  of  the  sale  of 
1886,  and  that  it  had  the  right  to  retain  suf- 
ficient of  this  $600,  paid  as  the  first  install- 
ment on  the  contract  of  1887,  to  meet  that 
claim.  The  defendant  claimed  that  tlie  lum- 
ber, piece  and  bill  stuff,  shipped  in  1886, 
was  in  full  compliance  with  the  contract,  and 
that  the  claim  made  by  the  plaintiff  that  it 
did  not  80  comply  with  the  contract  was  en- 
tirely groundless,  and  not  made  in  good  faith, 
but  was  made  for  the  purpose  of  taking  ad- 
vantage of  the  situation  of  the  parties,  and  a 
fraud  upon  them,  and  by  which  they  were 
compelled  to  receive  a  less  amount  than  the 
lumber  was  actually  worth;  and  that  the 
money  was  not  actually  paid  in  such  a  way 
as  to  amount  to  a  compromise  and  satisfac- 
tion of  their  claim.  The  secretary  of  the  com- 
pany, Mr.  Wente,  testified  that,  at  the  time 
of  accepting  the  proposition  made  by  Young 
&  Nash  to  take  off  the  $1  per  1,000  on  the 
lumber,  and  50  cents  per  1,000  on  the  bill 
stuff,  they  concluded  to  take  what  they  could 
get  for  the  time  being,  and  take  chances  on 
the  future  co  get  the  lialance.  Defendant 
also  gave  evidence  tending  to  show  that  the 
piece  and  bill  stuff  was  in  accordance  with 
the  contract,  and  that  the  lumber  was  seen 


by  Mr.  Nash,  before  the  purchase,  as  it  lay 
in  piles  upon  the  dock;  that  only  such  lum- 
ber was  shipped  as  Nash  selected;  and  that 
he  made  no  claim  that  any  guaranty  of  qiiai- 
ity  was  ever  made  by  defendant.  The  plain- 
tiff's claim  is,  and  he  gave  evidence  tending 
to  show  the  fact,  that  the  lumber  shipped  un- 
der the  contract  of  1886  was  not  in  compli- 
ance with  the  contract,  but  was  of  less  value 
and  not  of  the  quality  for  which  they  bar- 
gained; that  they  found  fault  with  it,  and 
notified  the  defendant,  and  finally  offered  to 
pay  a  certain  price  which  the  defendant  ac- 
ceptetl,  and  that  money  was  paid  and  no 
fault  found  with  it  until  the  defendant  set 
up  the  claim  in  its  letter  of  1887.  On  this 
question  the  court  instructed  the  jury:  "If 
these  two  men  in  Illinois  made  an  unfounded 
claim,  and  made  it  knowingly,  knowing  that 
they  had  no  color  of  right  to  It,  but  asserted 
an  unjust  claim,  and  induced  tlie  parties  to 
compromise,  under  the  circumstances,  in  or- 
der to  avoid  litigation,  it  would  not  be  bind- 
ing on  the  company;  but,  if  these  two  men 
did  find  fault  with  the  lumber,  and  had  good 
reason  to  find  fault,  if  it  did  not  comply  with 
the  contract,  and  they  talked  about  it,  and 
they  finally  made  this  offer  in  good  faith,  and 
those  parties  said,  ■  We  will  take  the  money.' 
and  took  it,  they  are  bound  by  the  contract, 
because,  in  that  case,  there  would  be  a  valid 
dispute  between  the  parties,  settled  up  by 
agreement.  On  the  other  hand,  if  it  were  a 
fraudulent  scheme  on  the  part  of  these  par- 
ties to  beat  the  defendant  out  of  the  money, 
it  would  not  be  binding. "  Defendant's  coun- 
sel submitted  several  requests  to  charge  up- 
on this  part  of  the  case,  which  the  court  re- 
fused to  give.  We  see  no  error  in  this  re- 
fusal. The  parties  tried  the  case  upon  the 
issue  so  made,  and  the  court  submitted  the 
case  to  the  jury  upon  this  theory,  and,  as  we 
think,  very  fairly  to  the  defendant.  The  re- 
quests to  charge  were  many  of  them  covered 
by  the  general  charge,  and  those  not  covered 
the  court  was  not  in  error  in  refusing.  The 
defendant  accepted  the  money  tendered  by 
Young  &  Nash  as  a  settlement  under  the 
contract  of  1886.  They  made  the  settlement 
deliberately,  but  claimed  that  they  were  co- 
erced into  making  it,  from  the  fact  that  the 
parties  resided  in  another  state,  and  it  was 
cheaper  to  settle  than  to  litigate,  though  the 
deduction  chumed  from  the  price  of  the  luna- 
ber  and  bill  stuff  was  wrongful  and  fraudu- 
lent. It  this  theory  was  true,  they  had  an 
opportunity  to  make  it  ap|>ear  to  the  jury; 
and  the  jury  were  very  fully  and  fairly  in- 
structed, if  they  found  this  to  be  true,  they 
should  find  for  the  defendant;  but  it  appears 
that  the  jury  found  in  favor  of  plaintiff's 
theory  that  some  deduction  should  have  been 
made,  and  that  Young  &>  Nash  were  acting 
in  good  faith  in  making  the  claim.  Courts 
cannot  disturb  a  compromise  between  par- 
ties unless  on  satisfactory  evidence  of  mis- 
take, fraud,  or  unconscionable  advantage. 
Gates  V.  tjhutts,  7  Mich.  127;  Converse  ▼. 
Blumiicb,  14  Mich.  120;  Hull  T.  Swarthoul, 
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29  Mich.  250;  Craig  r.  Bradley,  26  Mich.  854; 
rrichard  v.  Sharp,  51  Mich.  482. 16  N.  W. 
Bep.  798.  The  jury  settled  tbia  question, 
and  we  canoot  disturb  it. 

We  And  no  ern)r  in  the  record,  and  the 
Judgment  of  the  court  below  must  be  affirmed 
with  costs.    The  other  justices  concurred. 


M1LI.KB  V.  Wbllman. 

Ouprtme  Court  of  Miehtgan.  June  81, 1889.) 

Trespass — Damaoks— Issthcctions. 

1.  Plaintiff  owned  the  south  half  of  a  tract  of 
land,  and  defeodant  the  north  half,  and  there  had 
always  been  a  dispute  as  to  the  boundary  line ;  a 
triangular  strip  being  claimed  by  both.  Defend- 
ant had  been  for  several  years  In  possession  of  this 
strip,  and  he  cut  some  timber  therefrom,  for  which 
cutting  plainliS  brought  this  action  of  trespass  qu. 
ci..  with  a  count  under  How.  St.  liioh.  c.  272,  re- 
lating to  trespass  on  land.  The  court  charged 
that  plaintiff  could  not  recover  under  the  common- 
law  counts  if  defendant  was  at  the  time  in  posses- 
sion ;  that  under  the  statutory  count  the  question 
of  possession  was  not  material;  but  that,  in  order 
to  recover,  plaintiff  must  show  that  he  was  the 
owner  of  the  land  at  the  date  of  the  alleged  tres- 
pass; also,  that  on  the  question  of  ownership  the 
title-deeds  in  evidence  were  conclusive;  and, that, 
as  a  matter  of  law,  the  boundary  line  was  midway 
between  the  north  and  south  line  of  the  tract. 
Held  that,  as  the  fact  of  defendant's  possession 
waa  undisputed,  plaintiff  could  not  complain  of  the 
Instruction  on  the  ground  that  trespass  can  be 
maintained  by  one  in  possession,  though  he  is  not 
the  owner,  and  the  instruction  was  correct  in 
other  respects. 

2.  Defendant's  evidence  tended  to  show  that 
some  of  the  timber  which  be  out  did  not  more  than 
pay  the  expense  of  cutting  and  marketing,  but  it 
appeared  that  as  to  some  of  it  a  small  profit  was 
realized.  Held,  that  the  court  erred  in  instruct- 
ing the  j  ury  that "  if  you  find  that  the  value  of  the 
timber  standing  was  less  than  the  cost  of  cutting 
it  and  getting  It  to  market,  then,  upon  that  ele- 
ment of  damages,  there  is  not  any  margin ;  if  you 
find  it  was  less  or  equal,  then  there  would  be  no 
damages  upon  that  element.  If  you  find  that  the 
land  was  not  decreased  in  value  by  the  taking  of 
the  timber  off  of  it,  then  there  is  no  damage  aris- 
ing from  the  diminishing  of  the  value  of  the  estate. 
So  that,  if  you  should  find  that  the  value  of  the  es- 
tate was  not  diminished  by  the  taking  oil  of  the 
timber,  and  that  the  timber  after  it  was  taken  off 
did  not  exceed  in  value  the  cost  of  taking  it  oil 
and  getting  it  where  it  would  be  available  in  tbe 
market,  then  your  verdict  would  be  for  tbe  de- 
fendant. " 

Error  to  circuit  court,  Kent  county;  Will- 
iam E.  Gbovs,  Judge. 

Trespass  quare  clatitum,  brought  by  Sam- 
uel  R.  Miller  against  Benjamin  F.  Weliman. 
Verdict  and  judgment  for  defendant,  and 
plaintiff  brings  error. 

Snudley  tt  Irwin,  for  appellant.  Clark 
U.  OUason,  for  appellee. 

LoMO,  J.  In  lii81  plaintiff  purchased  of 
Robinson,  LetiUier  &  Co.,  on  a  land  contract, 
tbe  S.  I  of  N. }  of  N.  E.  i  of  section  5,  town- 
ship of  Tyrone,  Kent  county,  Mich.,  and  in 
IBbS  obtained  a  deed  thereof.  On  the  same 
day  defendant  purcbast^,  by  like  contract 
from  the  same  parties,  tlie  N.  |  of  N.  1^  of  N. 
£.  4  of  tbe  same  section.  Plaintiff  and  defend- 
ant each  at  once  went  into  possesion  of  tlie 
land  he  supposed  belonged  to  him,  and  con- 
tinued in  possession  thereof  to  the  time  of 


commencement  of  this. suit.  Tbe  boundary 
line  between  the  two  parcels  of  land  has  been 
more  or  less  in  dispute;  the  parcel  in  contro- 
versy being  about  eight  rods  in  width  at  one 
end,  and  tapering  to  a  point  at  the  other. 
Soon  after  this  purchase,  and  in  1881  or  1882, 
defendant  built  a  division  fence  between  him 
and  the  plaintiff  along  the  south  side  of  this 
disputed  strip,  and  from  that  time  bad  been 
in  possession  of  tliis  strip, — cut  timber  there- 
from in  1885  and  1886, — some  pine,  ash,  and 
basswood  trees.  Defendant  claims  that 
these  trees  were  all  cut  and  removed  from'  the 
land  not  later  than  December  1, 1885,  more 
than  two  years  prior  to  the  commencement 
of  the  suit,  and  with  permission  of  tbe  plain- 
tiff wliile  the  plaintiff  claims  that  they  were 
cut  and  drawn  away  between  January  6  and 
15,  1886.  This  action  is  trespass  quart 
olatisum,  with  a  count  added  for  treble  dam- 
ages under  the  statute  for  cutting  and  carry- 
ing away  this  timber.  On  the  trial  in  the 
court  below  defendant  had  verdict  and  judg- 
ment. Plaintiff  brings  error.  The  action 
was  commenced  on  February  6,  1888.  The 
declaration  contains  five  counts.  The  Brst 
four  are  common-law  counts,  and  the  last  is 
the  statutory  count  resting  on  chapter  272, 
How.  St.,  relating  to  trespass  on  land.  The 
plea  is  the  general  issue,  with  statute  of  lim- 
itations, the  title  in  fee  to  and  actual  posses- 
sion of  the  lands  whereon  the  alleged  trespass 
was  committed,  with  license  to  enter  and  do 
the  acts  constituting  the  trespass;  if  commit- 
ted by  the  defendant,  the  trespass  was  casual 
and  involuntary;  and  that  defendant  had 
probable  cause  to  believe  that  tlie  land  upon 
which  the  alleged  trespass  was  committed 
was  his  own.  On  the  trial  the  plaintiff 
waived  all  claim  for  treble  damages.  On  the 
trial  the  defendant  introduced  in  evidence 
the  land  contract  and  deed,  and  gave  evidence 
tending  to  show  his  possession  since  1881  of 
the  land  described  in  the  deed.  The  plaintiff 
also  introduced  his  contract  and  deed,  and 
testimony  tending  to  show  possession  in  him- 
self since  1881  of  the  land  mentioned  in  his 
contract  and  deed.  Plaintiff  introduced  evi- 
dence tending  to  show  that  tlie  boundary 
line  between  these  two  pieces  of  land  had  al- 
ways been  in  dispute  and  undetermined  prior 
to  the  alleged  trespass,  and  that  afterwards 
he  had  caused  a  survey  to  be  made  of  the  N. 
i  of  tliat  fractional  quarter  section,  dividing 
the  same  into  two  equal  ptirts,  by  running  a 
line  east  and  west,  so  as  to  grive  the  same 
number  ol  acres  north  of  the  line  as  soutli  of 
it, — about  40  acres  in  each  parcel, — and  that 
the  line  so  run  by  the  surveyors  was  about 
eight  rods  north  of  the  line  where  the  defend- 
ant had  built  his  fence;  that  prior  thereto 
defendant  had  cut  and  carried  away  the  tim- 
ber, though  he  had  forbidden  him  to  cut  or 
carry  the  same  away.  Plaintiff  also  intro- 
duced testimony  tending  to  show  that  he  had 
always  claimed  this  strip  of  land,  and  bad 
attempted  to  cut  timber  thereon,  but  bad 
been  prevented  by  defendant.  He  also  gave 
testimony  of  the  value  of  the  lumber,  and 


844 


NORTHWESTERN  BErORTEB,  VOL.  42. 


(ICcb. 


that  the  same  was  cut  and  removed  within 
two  years  before  the  commencement  of  the 
suit,  and  that  the  value  of  the  land  was  de- 
creased bj  the  removal  of  such  timber.  The 
defendant's  claim  is  and  testimony  was  in- 
troduced tending  to  show  the  facts  that  he 
never  was  forbidden  by  the  plaintiil  to  cut  or 
remove  the  timber;  that  in  1881  or  1882  he 
built  the  division  fence,  inclosing  this  dis- 
puted strip,  on  what  he  considered  the  bound- 
ary line,  and  had  been  in  continuous  pos- 
session of  this  strip  up  to  said  fence  until 
after  the  alleged  trespass,  clalmin'g  to  own  it, 
cultivating  a  portion  of  it,  and  pasturing  the 
balance;  but  tliat  at  the  time  of  the  trial  the 
fence  was  on  the  line  established  by  the  sur- 
vey. Defendant  also  Introduced  testimony 
tending  to  show  that  it  cost  as  much  or  more 
to  cut  Hnd  carry  away  and  get  Into  market 
the  timber  so  taken  as  he  received  for  it;  also 
that  the  value  of  the  land  was  increased, 
rather  than  decreased,  by  the  removal  of  the 
timber;  and  that  the  best  class  of  timber — 
the  green  pine — was  sold  for  six  dollars  per 
thousand,  and  tl>e  cost  of  cutting  and  getting 
to  market  was  thi-ee  dollars;  that  the  ash 
was  sold  for  five  dollars,  and  cost  over  three 
to  cut  and  market  it,  and  that  the  balance 
cost  more  to  cut  and  market  than  it  brought 
in  the  market:  that  the  land  from  which  it 
was  cut  was  stump  land,  and  had  been  lum- 
bered over,  and  all  that  was  considered  of 
value  there  taken  off;  and  that  no  timber 
had  been  cut  or  removed  within  the  two 
years  next  prior  to  the  comroeucementof  the 
suit.  Upon  the  issue  so  made  the  cause  was 
submitted  to  the  jury. 

The  court  charged  the  jury:  "If  you  find 
that  at  the  time  of  the  commission  of  these 
alleged  trespasses  the  defendant  was  in  pos- 
session of  the  land  where  the  timber  was  cut, 
the  plaintiff  will  not  be  entitled  to  recover 
under  either  of  the  first  four  counts  of  the 
declarati  on. "  "  In  consid  ering  the  last  or  fl  fth 
count,  the  question  of  possession  is  not  in- 
volved. The  nature  of  this  count  Is  for  cut- 
ting down  and  carrying  away  timber  from 
the  lands  of  which  the  pliiintiff  claims  to  be 
the  owner. "  There  is  no  contention  over  this 
portion  of  the  charge. 

There  are  three  errors  assigned,  and  all  re- 
late to  the  following  charge  of  the  court,  or 
portions  therex>f:  "If  you  find  from  a  fair 
preponderance  of  the  evidence  that  the  plain- 
tiff at  the  time  of  the  commission  of  the  al- 
leged trespass  was  the  owner  of  the  land 
whereon  the  same  was  committed;  that  the 
defendant,  within  two  years  prior  to  the  com- 
mencement of  this  suit,  cut  down  or  carried 
off  timber  of  any  of  the  kinds  described  in 
the  declaration,  namely,  green  pine,  dry  pine, 
basawood,  and  black  ash,  on  the  land  de- 
scribed in  the  declaration,  without  leave  of 
the  plaintiff, — then  the  plaintiff  is  entitled  to 
recover  in  this  action.  Upon  the  question 
of  ownership  the  contracts  and  title  deeds 
produced  in  evidence  afford  conclusive  proof. 
The  question  of  title  shouM  bedetermlned  by 
these  documents,  and,  in  order  to  determine 


whether  the  alleged  trespass  was  committed 
on  the  land  owned  by  the  plaintiff  or  on  the 
land  owned  by  the  defendant,  you  will  ascer- 
tain the  location  of  the  boundary  line  be- 
tween them .  As  a  matter  of  la  w,  that  bound- 
ary line  Is  midway  between  the  north  and 
south  line  of  the  north  half  of  the  north-east 
fractional  quarter  of  section  five  of  that  town- 
ship." 

It  is  contended  by  counsel  for  the  plaintiff 
that  the  court  erred  in  instructing  the  jury 
that  they  must  find  that  the  plaintiff  was  the 
owner  of  the  land,  as  the  plaintiff  might 
maintain  trespass  though  he  was  not  the 
owner,  if  he  was  in  possession  at  the  time  the 
trespass  was  committed,  and  th<it  lie  was  in 
possession  under  his  contract  at  that  time. 
We  think  there  is  no  error  in  this  part  of  the 
charge.  It  conclusively  appears,  and  there 
seems  to  be  no  dispute  upon  the  question, 
that  the  defendant  was  in  possession  of  this 
strip  from  1881  or  1882;  had  it  fenced  in  with 
his  lands;  improved  and  cultivated  it,  claim- 
ing to  be  the  owner.  He  was  in  actual  pos- 
session and  occupancy  at  the  time  of  the  al- 
leged trespass.  The  boundary  line  was  in 
dispute,  but  that  was  not  ascertained  until 
the  survey  was  made  long  after  the  timb<>r 
was  cut  and  carried  away.  By  the  pleadings 
and  by  the  evidence  the  issue  was  made  as  to 
the  ownerahip  of  this  strip,  the  defendant 
claiming  to  own  it  and  the  timber  he  cut  from 
it,  and  it  was  for  the  jury  to  say,  nnder  the 
evidence,  where  the  line  was.  Trespass  can 
be  brought  only  by  one  in  actual  or  constract- 
ive  possession,  or  by  one  who  has  the  title. 
Plaintiff  could  not  be  in  constructive  posses- 
sion of  land  which  was  in  defendant's  actual 
adverse  possession.  Plaintiff  must  either 
own  the  land  or  liave  possession  of  it  under 
color  and  claim  of  title  in  order  to  maintain 
his  action.  The  charge  of  the  court  presented 
the  case  to  the  jury  under  plaintiff's  claim  of 
ownerahip,  and  Instructed  the  jury  that  pos- 
session was  necessary  to  recover  under  the 
first  four  counts,  while  under  the  Qfth  count 
possession  is  not  essential,  but  own»ahip  is 
sufficient.  The  jury  were  further  instructed 
that  tlie  contract  and  title-deeds  wereeoncln- 
sive  proofs  of  ownership,  but  the  co<irt  added: 
"In  order  to  determine  whether  the  alleged 
trespass  was  committed  on  land  owned  by  the 
plaintiff  or  on  land  owned  by  the  defendant. 
you  will  ascertain  the  location  of  the  bound- 
ary line  t)etween  them,  and  as  a  matter  of 
law  that  boundary  line  is  midway  between 
the  north  and  south  line  of  the  north  half 
of  the  north-east  fractional  quarter  of  the 
section."  The  survey  made  by  plaintiff  was 
not  flnal,  and  did  not  determine  the  dis- 
puted boundary.  It  became  a  question  ot 
fact  for  the  jury  to  determine,  and  if  tlie  tim- 
ber was  cut  on  land  defendant  owned,  and 
which  was  not  included  in  plaintiff's  contract 
and  deed,  plaintiff  could  not  recover.  The 
burden  was  upon  him  to  show  that  the  tim- 
ber was  cut  on  land  which  he  owned,  as  be 
was  not  in  possession;  and  the  only  questit^n 
in  doubt  was  as  to  whom/thisjdisputeil  strip 
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belonged,  and  where  was  the  dividing  line. 
The  jury  could  not  have  been  misled  by  this 
charge,  and  we  do  not  thinic  it  open  to  the 
criticism  made  upon  itbyplaintifTs  counsel. 
It  is  also  contended  that  the  court  was  in 
error  in  the  following  portion  of  the  charge: 
"If  yon  find  that  the  value  of  the  timber 
standing  was  less  than  the  cost  of  culling  it 
and  getting  it  to  niarlcet,  then  upon  that  ele- 
ment of  damages  there  is  not  any  margin. 
If  yoQ  And  it  was  less  or  equal,  then  tliere 
would  be  no  damages  upon  that  element.  If 
70a  find  the  land  was  not  decre&^ed  in  value 
by  the  taking  of  the  timber  olT  of  it,  then 
there  is  no  damages  arising  from  the  dimin- 
ishing of  the  value  of  the  estate.  Ho  that  if 
you  should  find  that  the  value  of  the  estate 
was  not  diminished  by  the  taking  off  of  the 
timber,  and  that  the  timber  after  it  was  taken 
off  did  not  exceed  in  value  the  cost  of  taking 
it  off  and  getting  it  where  It  would  be  avail- 
able in  the  market,  tlien  your  verdict  would 
be  for  defendant. "  In  this  the  court  was  in 
error.  It  appears  that  the  defendant  did 
make  a  proQt  on  some  of  the  timber,  and 
there  is  no  contention  but  that  some  of  it,  at 
least,  was  valuable.  The  trespass  appears 
to  have  been  committed,  if  committed  at  all, 
by  the  defendant  under  the  belief  that  the 
land  upon  which  it  stood  was  his.  He  was 
in  actual  possession  and  occupancy,  ciHiming 
to  own  it.  There  is  no  contention  but  that 
It  was  taken  and  carried  away.  If,  however, 
the  jury  should  find  that  the  plaintiff  was 
the  actual  owner  of  the  land  at  the  time 
of  its  taking,  then  the  measure  or  his  dam- 
ages would  be  the  value  of  the  timber  stand- 
ing upon  the  li\nd,  and  the  diminished  value 
of  his  estate,  if  any,  by  reason  of  its  removal. 
Skeels  v.  Starrett,  67  Mich.  866,  24  N.  W. 
Bep.  98;  d  Suth.  Dam.  874.  As  was  said  in 
Mining  Co.  v.  Hertin,  87  Mich.  887:  "It 
cannot  be  assumed,  as  a  rule,  that  a  man  pre- 
fers his  trees  cut  into  wood  ralher  than  left 
standing,  and,  if  his  riglit  to  leave  them  un- 
cut is. interfered  with,  even  by  mistake,  it  is 
manifestly  just  that  the  copsequences  should 
fall  upon  the  person  committing  the  mis- 
take." The  rule  laid  down  by  the  court  was 
not  supported  by  tlie  testimony,  the  defend- 
ant himself  admitting  that  the  trees  or  some 
of  them  were  sold  at  a  profit,  and,  it  the 
plaintiff  was  entitled  to  recover  at  all,  it 
would  have  been  at  least  the  value  thus 
shown.  The  'priee  at  which  it  sold,  deduct- 
ing the  c«st  of  cutting  and  marketing, 
would  be  some  evidence  of  value,  though  it 
-would  not  be  conclusive.  For  the  error  in 
this  part  of  the  charge  tht>  judgment  of  the 
court  below  must  be  reversed,  with  costs,  ami 
a  new  trial  ordered.  The  other  justices 
ooncnrred. 


Sheldon  et  al.  v.  Black  at  al. 

{Supreme  Court  of  Mtchifyiiu    June  21, 1889.) 

Appeal— Recokd— Review. 
In  a  suit  involving  the  conflicting  claims  of  mort- 
gagees of  personalty,  an  Interlooutory  order  per- 


mitted W.,  one  of  tlM  mortgageea,  to  give  bond  aad 
sell  the  property,  and  pay  the  proceeds  into  court 
to  be  further  dealt  with.  No  return  of  any  sale 
was  made,  though  it  was  recited  In  the  record  that 
a  sale  was  made.  The  oourt,  on  motion  of  W., 
allowed  the  case  to  be  reopened  in  order  to  take 
testimony  relative  toW.'s  proceedings  under  the 
order  of  sale.  A  final  decree  was  entered  fixing 
the  amount  for  which  W.  should  soconnt  as  the 
value  of  the  goods,  from  which  W.  appealed.  The 
evidence  was  not  set  out  in  the  record.  Mo  sup- 
plemental hill  was  filed  making  an  issue  as  to  the 
amount  with  whioh  W.  should  be  charged  on  ac- 
oonnt  of  the  goods.  Beld,  that  as  there  was  noth- 
ing in  the  record  to  show  that  any  sale  was  made 
under  the  order,  or  for  what  sum  the  goods  were 
sold,  It  would  be  presumed,  In  the  absence  of  the 
testimony,  that  the  court  was  justified  in  charging 
W  with  the  value  of  the  goods  as  fixed  by  the  de- 
cree. 

Appeal  from  circuit  court,  Montcalm  coun- 
ty; Vbrnon  H.  Smith,  Judge. 

Bill  by  Allan  Sheldon,  George  A.  Owen, 
John  A.  Murray,  Arcliil»ld  Y.  Gray,  Henry 
S.  Beadle,  George  8.  Wells,  €leorge  L.  Samp, 
son,  Frank  D.  Black,  and  Hammond  Stand- 
ish  So  Co.  against  John  M.  Weatherwax,  Ja- 
cob Weatherwax,  Robert  Black,  and  Samuel 
Massey,  to  foreclose  chattel  mortgages,  and 
asking  that  a  mortgage  executed  to  the  de- 
fendants Weatherwax  be  declared  fraudulent 
and  void.  Both  complsinants  and  defend- 
ants Weatherwax  appeal. 

John  Leioia,  for  complainants.  €t.  8. 
Steere,  for  defendants  Weatherwax. 

Morse,  J.  On  the  28th  day  of  April,  1884, 
William  H.  Black,  Bobert  Black,  and  Sam- 
uel Massey,  of  the  village  of  McBrides,  in 
Montcalm  county,  Mich.,  made  and  executed, 
under  their  firm  nameof  Black  Bros.  &  Mas- 
sey, to  Louisa  A.  Blaek,  10  promissory  notes 
of  $100  each,  securing  the  same  by  a  chattel 
mortgage  of  (11,000  upon  their  stock  of  goods 
and  merchandise  in  said  village.  This  mort- 
gage was  properly  filed  on  the  same  day. 
July  22,  1884,  Louisa  A.  Black  duly  sold  and 
assigned  this  mortgage  to  the  complainants 
Allan  Sheldon,  George  A.  Owen,  John  A. 
Murray,  Archibald  Y.  Gray,  Henry  T.  Bea- 
dle, and  George  S.  Wells.  At  the  time  of 
this  mortgage  being  filed,  William  H.  Black 
Imd  no  interest  In  the  goods  mortgaged. 
May  31, 1884,  RobertBlack  and  Samuel  Mas- 
sey, being  indebted  to  the  complainants  last 
above  named,  made  their  note  to  them  for 
8.S,304.85,  and,  to  secure  such  note,  executed 
a  chattel  mortgage  to  the  same  complainants 
upon  the  same  goo  Is  mentioned  in  the  Louisa 
A.  Black  mortgage,  and  upon  other  property. 
On  the  same  day  tlie  Louisa  A.  Black  mort- 
gage was  filed,  to-wit,  Atiril  28,  1884,  Robert 
Black  and  bumuel  Massey,  both  in  their  in- 
dividual names  and  in  the  name  of  the  firm 
of  Black  &  Massey,  which  suci'eeded  the  firm 
of  Black  Hros.  ft  Massey,  made  a  note  to  the 
defendants  Jacob  and  John  M.  Weatherwax 
for  the  sum  of  (16,414.80,  and  executed  a 
chattel  mortgage  upon  the  same  goods  cov- 
ered by  the  complainants'  mortgages,  for  the 
same  sum,  to  secure  the  payment  of  the  said 
note  to  Jacob  and  John  M.  Weatherwax. 
The  controversy  in  this  suit  arose  out  of  thepe 
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moitgages.  The  complainants  last  above 
named  filed  their  bill  in  the  circuit  court  for 
the  county  of  Montcalm,  in  chancery,  to  fore- 
close their  mortgages,  and  asking  relief 
against  the  mortgage  of  the  defendants 
Weatherwax,  on  the  ground  that  the  same 
was  fraudulent  as  against  them,  and  a  sub- 
sequent lien  in  any  event  to  the  Louisa  A. 
Blacic  mortgage,  and  prayed  that  a  receiver 
might  be  appointed  to  tal^e  possession  of  the 
property  wliich  was  then  in  the  hands  of  the 
defendants  Weatherwax,  who  had  talten  pos- 
session of  the  same  under  their  mortgage ; 
and  also  aslced  for  an  injunction  against 
the  defendants  Weatherwax  to  prevent  the 
selling  of  the  goods  by  them  under  their 
mortgage.  The  defendants  Weatherwax  an- 
swered, denying  that  their  mortgage  was 
fraudulent,  and  insisting  that  their  mortgage 
was  a  prior  lien  to  the  Louisa  A.  Black  mort- 
gage. A  temporary  injunction  was  issued. 
The  bill  was  filed  August  11, 1884.  Sept<>m- 
ber  23,  1884,  a  motion  made  to  dissolve  the 
injunction  was  denied.  October  2,  1884,  an 
application  to  appoint  a  receiver  was  denied, 
upon  condition  that  the  defendants  Weather- 
wax should  execute  and  file  a  bond  in  the 
cause,  with  two  sufficient  sureties,  in  the 
penal  sum  of  88,000.  running  to  the  com- 
plainants, and  conditioned  that  the  defend- 
ants Weatherwax  would  sell  and  dispose  of 
the  goods  and  chattels  embraced  in  the  mort- 
gages, and  in  their  possession,  at  public  auc- 
tion, after  at  least  10  days'  notice,  to  be  giv- 
en by  posting  in  three  or  more  public  places 
in  the  city  of  Stanton,  in  said  county  of  Mont- 
calm ;  such  sale  to  be  made  within  30  days 
from  the  date  thereof.  The  further  condi- 
tion was  made  that  the  defendants  Weather- 
wax, upon  the  rendering  of  the  final  decree 
in  the  cause,  would  pay  unto  the  register  of 
the  court,  upon  demand  of  complainants,  the 
proceeds  of  such  sale,  to  be  paid  out  as  the 
court  by  such  decree  or  otherwise  might  di- 
rect. October  6, 1884,  the  required  bond  un- 
der this  ordtT  of  October  2, 1884,  was  filed 
by  defendants  Weatherwax,  with  proper  and 
suflicient  sureties. 

It  appears  from  the  record  that  the  com- 
plainants George  L.  Sampson,  Frank  D. 
Black,  and  Hammond,  Standish  &  Co.,  on 
the  3d  day  of  June,  1887,  petitioned  the  cpurt 
to  be  also  made  parties  complainants  in  the 
cause,  and,  upon  consent  of  the  parties,  this 
was  done.  It  also  appears  from  tlie  record 
that  the  cause  came  on  to  be  heard  on  plead- 
ings and  proof,  April  24, 1888,  at  which  time 
the  circuit  judge,  Hon.  Veunon  H.  Smith, 
made  an  order  in  which  it  was  recited  that 
"no  return  of  the  doings  and  proceedings  of 
the  said  defendants  Jacob  and  John  M. 
Weatlierwax.  under  an  order  for  the  sale  of 
the  goods  made  by  this  court  and  filed  on  the 
2d  day  of  October,  1884,  has  ever  been  made 
and  filed  in  said  cause;"  and  that  it  appeared 
to  the  court  necessary  and  proper  that  such 
a  return  simuld  be  made,  or  tliat  the  proof 
of  the  proceedings  under  the  oi-der  be  made 
upon  the  hearing  of  the  cause;  and  upon  the 


application  of  George  S.  Steere,  solicitor  for 
the  defendants  Weatherwax,  it  was  decreed 
in  such  order  that  the  cause  be  reopened  to 
take  testimony  as  to  the  proceedings  of  said 
defendants  under  said  order  of  sale, — snch 
evidence  to  be  taken  at  Ionia,  on  tlie  4th  day 
of  May,  1888..  On  the  lOlh  of  September, 
1888,  a  final  decree  was  entered  upon  the 
pleadings  and  proofs,  and  it  was  therein 
found  and  decreed  by  the  court  that  the  mort- 
gage of  the  defendants  Weatherwax  should 
"stand  as  the  first  mortgage,  and  have  the 
preference  over  the  Louisa  A.  Black  mort- 
gage, and  that  there  was  due  on  the  said 
Weatherwax  mortgage,  October  22, 1884,  the 
time  of  the  shIc  of  the  goods,  the  sum  of 
83,556.25;  that  the  goods  received  and  dis- 
posed of  by  said  Jacob  and  John  M.  Weath- 
erwax under  said  mortgage  were  worth,  when 
taken,  the  sum  of  84,000;"  and  the  court 
"  finds  f root  the  evidence  as  to  the  value  of 
the  stock,  and  the  way  and  manner  said  stock 
was  bandied  and  sold  by  said  defendants,  that 
said  defendants  should  account  for  said  goods 
in  the  siiid  sum  of  84.000."  It  was  then  de- 
creed that  the  defendants  Weatherwax  pa/ 
to  the  said  complainants  the  sum  of  8443.75, 
the  difference  between  84,000  and  83,566.25, 
together  with  the  complainants'  costs  to  be 
taxpd.  From  this  decree  both  the  oon)plaln- 
ants  and  the  defendants  Weatherwax  appeal 
to  this  court. 

But  on  the  hearing  here  the  complainants 
announce  themselves  satisfied  with  the  de- 
cree, and  ask  its  affirmance.  It  seems  the 
testimony  in  the  cause  was  taken  in  open 
court.  No  case  has  been  settled,  and  the 
suit  must  stand  for  bearing  in  this  court 
npon  the  pleadings,  orders,  files,  and  decree, 
without  testimony.  In  such  case  it  is  con- 
ceded by  counsel  for  defendants  Weatherwax 
that  the  presumption  must  be  that  there  was 
evidence  in  the  lower  court  to  sustain  the  de- 
cree as  made  therein.  But  the  counsel  for 
the  defendants  clnims  that  the  decree  should 
be  modified  to  conform  to  the  order  of  sale, 
which  he  claims  ^as  a  final  order,  and  that 
the  defendants  be  awarded  costs  in  both 
courts.  It  is  contended  that  the  defendants 
Weatherwax  can  only  be  charged  with  the 
proceeds  of  tlie  sale  under  said  order,  and  it 
is  insisted  that  if  they  did  not  fairly  and  in 
good  faith  conduct  the  sale  in  such  a  way  as 
to  get  the  fair  value  of  the  goods  out  of  it, 
and  that  if  the  stock  was  not  handled  in  a 
proper  way  and  manner,  these  .facts,  and 
any  others  tending  to  show  that  defendants 
were  in  default  in  the  way  in  which  the  goods 
were  disposed  of  under  this  order  of  sale, 
should  have  been  alleged  in  a  supplemental 
bill,  and  an  is.iue  been  formed  thereon;  that 
evidence  of  these  facts  was  not  admissible 
in  the  cause,  and  could  not  be  properly  re- 
ceived or  considered  by  the  court  until  such 
issue  was  made.  The  counsel  insists  that  as 
the  case  now  stands  there  is  no  issue  on  the 
value  of  the  property,  or  on  the  way  and 
manner  in  which  the  defendants  disposed  of 
the  property  under  the  order  of  sale.    The 
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(        trouble  with  this  claim  of  the  defendants  is 
i       that  there  is  no  evidence  in  the  record  that  the 
i(.        defendants  Weatherwax  ever  complied  with 
;>        this  order,  except  to  give  a  bond.     There  is 
»        a  recital  in  the  decree,  it  is  true,  that  the  22d 
,T        of  October,  1884,  is  the  date  of  the  sale  of 
^        the  goods;   and,   while  it  may  be  inferred 
■>       from  the  record  that  the  defendants  Weath- 
::        erwax  sold  them,  there  is  nothing  to  show 
-.        tliat  they  were  sold  under  this  order  of  Oc- 
tober 2, 1884,  or  in  compliance  with  its  terms 
■i        and  directions.     No  return  of  the  sale  was 
:.        made  to  the  court,  and  what  the  evidence 
was,  or  whether  any  was  taken,  under  the 
;.        order  of  the  court  made  upon  the  application 
of  defendant's  solicitor,  April  24,  1^,  does 
^        not  anywhere  appear  in  the  record  before  us. 
Neitlier  are  we  informed  by  the  record  how 
much  tlie  goods  were  sold  for, — whether  for 
■         H.OOO,  or  more  or  less  than  that  sum.     It 
must  be  presumed,  in  the  absence  of  any 
sliowing  to  the   contrary,  that  the  circuit 
judge  was  justified,  from  the  evidence  in  the 
,         case,  in  finding  that  the  defendants  must  ac- 
count for  the  goods  at  the  value  of  and  in  the 
sum  of  4^,000.    And  it  does  not  seem  to  us 
that  the  counsel  for  the  defendants  We»th- 
erwax  can  come  into  this  court  in  very  good 
grace,  and  ask  a  ruling  liere  that  the  testi- 
mony, if  any  was  taken,  obtained  under  the 
order  made  on  his  own  application,  and  evi- 
dently for  his  benefit,  should  not  have  been 
considered  by  the  court  below  upon  the  final 
bearing.     The  decree  of  the  court  below  must 
be  affirmed,  with  costs  to  complainants.    The 
other  justices  concnrred. 


CoLLAB  V.  Collar. 
(Supreme  Court  of  MlcMgnn.    June  21,  t889.) 
HoNBT  RBoirrBo — Parol  Etidencb— Trusts. 
Where  co-teDsnts  Join  in  oonveying  land  to  a 
person  under  verbal  agreement  that  he  shall  sell 
It  and  pay  to  each  co-tenant  his  share  of  the  pro- 
ceeds, the  trust  may  be  proved,  by  parol  evidence, 
in  an  action  by  one  of  the  co-tenanto  against  the 
grantee  to  recover  his  share  of  the  prooeeda  as 
money  had  and  received. 

£rror  to  circuit  court,  Ingham  county; 
£ra8TU8  Peok,  Judge. 

Action  by  Stephen  Collar  against  Hsrablin 
Collar  for  money  had  and  received  to  plain- 
tifl's  use.  The  action  was  begun  before  a 
justice,  where  plaintiff  recovered,  and  de- 
fendant appealed.  A  verdict  was  directed 
for  defendant,  and  plaintiff  brings  error. 

Huntington  &  Day,  for  plaintiff  in  error. 
Smith  dt  York,  for  defendant  in  error. 

LoNO,  J.  George  Collar  died  in  Steutwn 
county,  Xew  York,  in  1868,  intestate,  seised 
of  55  acres  of  land  in  said  county,  and  leav- 
ing the  following  children,  heirs  surviving, 
being  all  his  heirs  at  law,  viz.:  Silas,  Syl- 
vester, John,  Martin,  Henry,  Cameron,  Mary 
Thorn,  (wife  of  Jacob  Thorn,)  and  Steplien 
and  Uamblin  D.  Collar,  the  parties  to  this 
suit.  The  claim  of  the  plaintiff  is  that  in 
December,  1874.  plaintiff  and  others  of  the 


heii-s  conveyed  their  interests  in  this  55  acres 
of  land  to  Jacob  Thorn,  the  huslmnd  of  their 
sister  Mary,  for  the  purpose  of  enabling  him 
to  make  a  sale  of  the  same,  and  distribute 
the  proceeds  among  the  heirs  according  to 
their  equitable  interests.  In  1876,  Jacob 
Thorn  and  wife,  with  such  others  of  the 
heirs  as  had  not  conveyed  to  Thorn,  conveyed 
said  lands  to  Sylvester  Collar,  a  brother  who 
resided  in  Kent  coiinty,  tliis  state,  the  pur- 
pose of  which  conveyance  was  the  same  as  it 
was  in  the  conveyance  to  Thorn.  In  1880, 
Sylvester  Collar  died,  not  having  executed 
the  trust  or  conveyed  said  lands,  and,  after* 
wards,  the  defendant,  Hamblin  D.  Collar, 
obtained  a  conveyance  of  said  lands  from  the 
heirs  of  Sylvester  Collar,  deceased,  which  in- 
cluded the  interest  of  plaintiff,  which  had 
been  conveyed  to  Thorn,  and  afterwards  to 
Sylvester,  for  the  same  purpose.  In  January, 
18ti7,  defendant  sold  said  lands,  and  received 
in  payment  the  sum  of  83,000.  The  defend- 
ant refusing  to  pay  the  plaintiff  his  share  of 
the  proceeds  of  such  sale,  this  action  was 
hrought  in  justice's  court,  where  plaintiff 
had  judgment.  Defendant  appealed  to  the 
circuit  court  for  Ingliam  county,  and  on  the 
trial  there,  under  instructions  from  the  court, 
the  jury  returned  a  verdict  for  defendant. 
Judgment  being  entered  thereon,  plaintiff 
brings  the  case  here  by  writ  of  error. 

The  plaintiff  claims  that  the  defendant  Is 
liable  to  him  as  for  money  had  and  received, 
and  on  an  account  stated.  The  facts  above 
stated  do  not  seem  to  be  in  controversy, 
though  defendant's  counsel  claims  that  the 
court  improperly  allowed  such  facts  to  be 
shown  by  parol.  It  appears  that  in  May, 
1886,  and  after  the  defendant  had  procured 
a  deed  of  the  premises  from  a  portion  of  the 
heirs  of  his  brother  Sylvester,  the  plaintiff 
and  his  brother  Cameron  Collar  went  to  the 
house  of  defendant  in  Kent  county  to  get  a 
settlement  of  their  interest,  and  the  interest 
of  their  sister,  Mary,  in  the  funds  arising 
from  the  Siile  of  these  lands.  Taking  the 
testimony  of  the  plaintiff  as  true,  as  we  must, 
the  court  having  directed  a  verdict  for  de- 
fendant, it  appears  that  an  arrangement  was 
made  between  plaintiff,  defendant,  and  their 
brother  Cameron,  that  defendant  should  give 
his  note  to  each  of  these  two  for  9225,  In  set- 
tlement of  their  interest  in  this  fund,  but 
that,  before  the  notes  were  given,  plaintiff 
wanted  to  learn  from  his  sister,  Mary, 
whether  that  amount  would  be  satisfactory 
to  her,  but,  as  he  claims,  agreeing  then  and 
there  to  accept  for  himself  the  note  of  de- 
fendant for  the  $225,  in  settlement  of  his 
claim,  and  that  defendant  agreed  to  make 
and  deliver  the  same  to  him  the  week  there- 
after, and  after  Mary  had  been  consulted  as 
to  her  share ;  that  a  full  settlement  and  agree- 
ment was  arrived  at  and  maile  at  that  time; 
that,  after  consulting  with  his  sister,  Mary, 
he  again  called  upon  the  defendant,  who  re- 
fused to  execute  the  note,  or  to  recognize 
any  interest  of  the  plaintiff  in  this  fund; 
that  he  thereafter  acquired  the  title  to  the 
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whole  land  and  sold  it,  receiving  83.000 
therefor.  The  plaintiff  then  offered  tosliow 
by  the  defendant,  who  was  called  aa  a  wit- 
ness, that  tlie  defendant  liad  settled  with  the 
other  helra  and  parties  intereslud  in  this 
fundi  and  had  paid  them  each  the  sum  of 
8225,  and  upon  the  basis  of  the  agreement 
made  between  plaintiff,  Cameron,  and  de- 
fendant on  May  18,  1886,  as  to  the  amount 
due  each;  that  the  defendant  knew  that 
plaintiff  and  Cameron  .had  each  conveyed 
their  interest  to  their  brother-in-law,  Mr. 
Thorn,  and  that  Thorn  had  conveyed  these 
interests  to  Sylvester  for  the  purpose  of  mak- 
ing sale  of  the  premises,  and  settling  up  and 
dividing  the  proceeds  of  their  father's  estate. 
It  was  also  purposed  to  be  shown  Uiat  the 
defendant  obtained  the  whole  title  to  this 
land  from  the  heirs  of  Sylvester,  and  that  he 
knew  his  brother  had  taken  the  title  to  the 
land  for  the  purpose  of  thus  distributing  the 
proceeds,  and  that  although  he  had  recog- 
nized the  rights  of  all  the  other  heirs,  and 
paid  them  off  on  the  basis  of  the  agreement 
made  with  tlie  plaintiff  of  May  18,  188G,  he 
bad  not  paid  plaintiff,  and  refused  to  recog- 
nize his  rights  in  the  fund,  though  he  has 
the  funds  representing  ttiat  intei'est  in  his 
bands.  We  must  take  this  offer,  under  the 
ruling  of  the  court  below,  as  though  these 
facts  were  settled  in  favcr  of  the  plaintiff. 
It  was  under  this  state  of  facts  that  the  trial 
coort  directed  a  verdict  for  the  defendant. 
The  court  stated  to  counsel :  "  There  can  be  no 
recovery  upon  any  theory,  either  as  for  mon- 
ey bnd  and  received,  or  upon  an  account 
stated,  or  upon  the  special  count,  unless  the 
contract  is  proven." 

We  think,  under  the  conceded  facts  in  the 
case,  and  the  offer  of  proof  made,  which 
must  be  taken  as  true,  the  plaintiff  had  a 
right  to  recover,  and  the  court  was  in  error 
in  directing  a  veixiict  for  defendant.  It  was 
not  an  interest  in  the  land  which  plaintiff 
was  seeking  to  recover,  but  liis  proportionate 
share  of  the  found  growing  out  of  tlie  sale  of 
the  land  which  had  been  deeded  first  to 
Thorn,  and  than  to  the  brother  Sylvester,  to 
be  sold,  so  that  the  fund  could  be  distributed. 
The  defendant  knew  the  conditions  of  these 
deeds,  and  the  purpose  for  wliich  they  were 
made  and  delivered,  at  the  time  he  took  his 
conveyance  from  the  heirs  of  Sylvester.  It 
is  evident,  from  tiie  case  presented  by  this 
record,  tbat  tlie  heirs  of  Sylvester,  in  making 
these  conveyances  to  the  defendant,  were  at- 
tempting to  carry  out  the  purpose  of  tlieir  fa- 
ther, when  be  took  the  deed  from  Thorn, — 
that  is,  turn  the  lands  into  money,  so  that 
the  fund  could  be  distributed, — and  at  the 
time  the  agreement  was  made,  on  May  18, 
1886,  the  defendant  looked  upon  the  trans- 
action as  a  trust  created  in  him  for  that  ob- 
ject, and  he  appeared  willing  at  that  time  to 
carry  ont  the  object  of  the  trust,  and  pay  the 
money  over  or  secure  its  payment  by  giving 
his  notes.  The  whole  proceeding  on  the  trial 
was  an  inquiry  into  the  consideration  of  the 
deeUt  and  could  be  shown  by  parol.    If  the 


facts  are  as  pLiintiff  claims,  be  certainly 
could  maintaiu  bis  action,  as  the  defendant 
had  the  money  in  his  hands,  received  for 
the  use  and.  benefit  of  the  plaintiff,  which 
could  be  recovered  under  account  for  money 
had  and  received.  The  judgment  of  the 
court  below  must  be  reversed,  with  costs, 
and  new  trial  oi-dered.  The  other  justices 
concurred. 


In  re  Kaiser's  Estate. 
{Supreme  Court  of  Michigan.    June  81, 1889.) 
AFPBAI/— Rbcobd. 
Where,  on  appeal  from  a  judgment  against  an 
executor  on  an  acconntlns,  the  record  does  not  en- 
able the  court  to  settle  the  equities,  or  famish  suf- 
ficient material  to  determine  the  acoouota,  the 
judgment  must  be  afBrmed. 

'Ecvx  to  circuit  coort,  Wayne  eoanty; 
HosHEB,  Judge; 

This  was  an  accounting  of  Adolph  Duve- 
nois,  executor  of  the  estate  of  Dorothea  Kai- 
ser, deceased.  From  a  judgment  finding  him 
indebted  to  the  estate  in  8991.86  he  appeals. 

CorlU,  Artdrut  <t  Leete,  for  appellant. 
Andrew  J.  Linzte,  for  appellee. 

Camfbrll,  J.  Appellant  served  as  exec- 
utor from  some  time  in  1878  to  1885.  In 
1886  he  was  called  on  to  account,  and  in 
June,  1837,  the  probate  court  of  Wayne  coun- 
ty found  a  balance  due  from  him  of  8991.- 
86.  From  this  he  appealed,  setting  up  no 
ground  of  appeal,  except  that  he  shoold  bare 
been  allowed  credit  for  this  sum.  In  the  cir- 
cuit court  the  probata  decision  was  affirmed, 
and  the  case  comes  up  on  exceptions  and  er- 
ror on  the  single  assignment,  in  two  or  three 
shapes,  that  the  judgment  of  the  circuit 
court  WHS  not  authorized.  We  have  ex- 
amined the  record  with  some  care,  and  are 
unable  to  gatlier  from  it  precisely  what  was 
allowed  and  what  diSHllowed.  There  are  no 
definite  grounds  or  items  of  appeal  set  out  in 
the  claim  of  appeal  from  the  probate  court, 
and  there  is  in  neither  court  any  itemized 
statement  of  how  the  precise  balance  was 
made  out.  The  testimony  in  the  case  is  not 
such  as  to  clear  up  the  difficulty,  or  to  enable 
us  to  settle  the  equities.  The  balan<||k  may 
have  been  made  by  adding  charges  or  deny- 
ing credits,  and  we  get  no  sufficient  U^t 
from  the  testimony  or  tt>e  exceptions.  On 
the  argument  reference  was  made  to  oona- 
pound  interest,  but  the  record  does  not  show 
just  wiiat  it  was  or  what  ruling  was  made 
on  it.  There  was  also  testimony  concerning 
services  and  counsel  fees  and  other  expenses, 
but  how  far  the  probate  or  circuit  court  went 
in  dealing  with  these  things  the  printed  rec- 
ord and  exceptions  do  not  help  us  to  know, 
or  even  to  very  elosely  conjecture.  It  seems 
probable  that  in  the  ciixsuit  court  the  parties 
and  court  understood  eacli  other,  aud  knew 
what  waa  admitted  and  what  disputed.  But 
unless  this  appears  in  the  record  we  cannot 
consider  it.  In  this  court  we  cannot  act  on 
matters  not  appearing  in  tlie  papers.  While 
in  tbeae  cases  we  are  by  oar  pnictioe  autiior- 
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ized  to  dcAl  with  such  accounts  in  a  spiiit  of 
equity,  we  touat  neyertheless  have  full  ma- 
terialto  act  on.  and  we  must  know  precisely 
what  was  allowed  or  disallowed  below.  We 
awinot  act  on  a  new  or  different  basis  of  fact. 
80  far  as  we  can  make  out  from  the  bill  of 
exceptions,  there  was  nothing  detemiined 
definitely  coneerning  wliat  would  be  properly 
compound  interest  which  under  our  decision 
wo(]ld  be  Improper,  and  no  definite  finding 
how  much  allowance  was  made  for  services 
and  cHtlaya.  We  have  not  beea  impressed, 
ao  far  as  we  can  get  at  the  case,  with  the 
Mm  that  any  injustice  has  been  dune;  aitd, 
ill  view  of  tlie  concurrence  of  both  courts  b6- 
low,  it  shuutd  at  least  have'shown  to  us  very 
yliiinly  wliereni  any  wrong  has  been  brouglit 
about.  Tlie  decree  must  be  atlirraed,  with 
eonta,  and  certiQed  baoic.  The  other  justices 
concurred. 


Field  et  at.  v.  Plummer. 
(Supreme  Cimrt  of  SlMUgnn.    June  21,  IR89.) 

JOSCMBItT. 

A  salt  can  'be  ouuBtaiued  aninM  one  "  Bptraim  " 
P.  on  a  judgniont  against  oim  as  "Edward"  P., 
where  there  was  actual  senrlce  of  process  agutnst 
kin  ttttder  the  latter  name,  by  which  he  was  called 
and  knuWB. 

Ei-rvr  to  cirevit  court,  Wayne  county; 
Rkii.lv,  Judge. 

Action  by  Field  and  others  against  Epbm- 
tm  II.  ilammer.    Defendnnt  appeals. 

Julian  «;.  Vtokltium,  for  appeHatit.  Dtek- 
ituscn,  Thurhar  ti  Ha«mer,  foi-  iippellees. 

Campbell,  J.  Defendant  was  sued  on  a 
judgment  rendered  agaiflBt  him  in  Illinois  as 
Edward  H.  Plummer.  His  dHfetises  noticed 
were  the  statute  of  limitntions,  and  tlie  non- 
service  of  process  on  him.  He  also  on  the 
tri«l  eiaimed  that  lie  waa  a  surety,  and  that 
many  ymrs  ago  piaintiffa  agreed  not  to  en- 
force the  judgment.  On  the  trial  in  the  cir- 
eoit  there  was  proof  that  defendant  bad  been 
known  for  vai-ious  purpoaes  by  the  name  of 
Sdward;  and  proef  tlmt  tlie  writ  was  actu- 
NMlly  served  on  liim.  as  well  as  sonre  proof  of 
his  knowledge  and  recognition  of  tbe  judg- 
ment. There  w<«is  no  plea  or  notice  of  tike 
defense  set  up  as  arising  out  of  suretyship, 
and  it  could  not  come  in  unless  pletided.  We 
need  mot,  therefore,  consider  tlmt  matter. 
Tliere  can  be  no  question  that  a  man  sued  hy 
actual  service  of  procesa  under  a  name  which 
be  is  ciiUeil  by  and  known  may  be  held  upon 
a  judgment  under  tiiat  iMine»  and  this  judg- 
ment was  so  idenlilled.  There  was  n  dir«rct 
conilict  of  te^itiiuony  whether  service  was 
Ri»de  on  him  or  not,  and  we  cannot  disturb 
ti>e  finding  of  the  jury,  who  were  Correctly 
ioslruoted  on  that  point,'  The  defense  un- 
der the  statute  of  Umitations  was  not  made 
out.  While  tliere  are  cireumslanoes  wliicb 
niglit  render  the  long  neglect  to  enforce  the 
judgment  suspicious,  and  perhaps  unjust,  we 
can  only  deal  with  it  on  legnl  grounds,  and 
find  no  error  in  the  recoixl.  Tlie  judgment 
must  be  alHrmed,  with  costs. 
y.42x.w.no.l2 — 54 


Champlin  and  Long,  JJ.,  concurred. 
Sbekwood,  0.  J.,  and  MonsE,  J.,  did  not 
sit. 


Wright  «.  Dickinson  et  al. 
{Supreme  Court  of  Micli-laan.    June  21, 1SS9.) 

VbITOOR  AKS  VRKSU— IUTIFI0A.TI01l*-BylOBXCB. 

1.  Pteintifl  agreed  to  purchase  certain  timbef- 
land  owned  by  defendants,  the  contracts  being 
made  with,  and  signed  by,  defendant  C.  for  him- 
self, and  also  for  defendant  W.,  bnt  vtritbont  au- 
thority from  the  latter.  Afterwards  W.  indorsed 
his  approval  of  the  conlraets  on  tbe  duplicates  held 
by  C.  Several  payments  were  made  by  plaintiil 
to  C,  but,  before  the  purchase  price  was  fullv  paid, 
suit  was  brought  by  third  pairtles  in  tbe  United 
States  oMirt  Involving  tbe  title,  aad  defendants 
were  enjoined  from  attempting  to  dispose  of  the 
land.  The  title  was  thus  tied  up  for  several  years, 
in  consequence  of  which  plalntilt  ceased  lumber- 
ing on  the  land,  and  much  of  the  timber  was  de- 
stroyed by  fire.  Flalntifl  then  brought  this  action 
in  nssnmpgU  to  recover  back  the  payments,  on  the 
ground  of  failure  of  title.  Pending  the  action  de- 
lendsnts  sued  plaintiff  for  the  balance  of  the  pur- 
chase price,  but  this  court  held  that  they  could  not 
recover  because  C.  had  no  authority  from  W.,  and 
that  AV.'s  indorsement  was  not  a  ratlQcation. 
Held,  that  under  tbe  circumstances  defendants 
cannot  contend  that,  because  nlalatifl  sues  iu  an 
e«ul|table  form  of  action,  tbe  ngiits  of  the  parties 
undar  the  contract  must  be  treated  oe  in  equity, 
and  regarded  as  valid  because  of  the  part  perrorm- 
a»oe,  and  sodefeat  hlsaction  by  showltig  that  they 
ara  BOW  in  a  posttion  to  give  title. 

&  Tbe  evidence  tended  to  show  that  the  pay- 
ments made  by  plaintiff  to  C.  were  received  upon 
the  joint  account  of  himself  and  W.,  and  were  so 
understood  by  both.  Held,  tliat  defendants  could 
net  urge  that  if  tbe  contracts  were  void  because 
C.  bad  no  written  anthority.and,  if  the  indorsement 
by  W.  did  not  make  the  contracts  valid,  plaintiff 
could  maintain  no  action  against  them  jointly  to 
recover  the  ^yments,  iMit  must  look  to  G.  alone. 
Though  the  indorsement  was  insuffiicieat  to  vali- 
date the  contracts,  it  and  the  reoeipt  of  tbe  pay- 
ments ^vere  sutBcient  to  ratify  C.'s  agency  as  to 
the  Fecelpt  of  the  money. 

8.  Daring  the  trial  defetidants'  counsel  said: 
"There  is  no  question  but  that  you  paid  us  on  the 
contract  tl,.5U0,  and  on  the  other  one  tlOO.  The 
only  dispute  about  the  payments  is  as  to  the  tSOO  on 
the  oontract  for  the  40  acres. "  Plaintiff's  counsel 
replied :  "  You  admit  $1,600,  and  we  claiui  tl,800; 
is  that  the  idea! "  and  defendants'  counsel  respond- 
ed: "That  Islt,  ejtactly."  Plaintiff  contended  that 
this  was  an  admission  that  the  il,600  had  been  re- 
ceived by  defendants  jointly,  but  counsel  denied 
tliat  lie  meant  anything  more  than  that  C.  reoeived 
that  amount.  HiM,  that  the  court  erred  in  sub- 
mitting for  the  decision  of  the  jury  the  meaning 
of  the  admission.  If  there  was  any  doubt 'of  its 
meoDiag,  defcadants'  counsel  was  entitled  to  the 
benefit  0/  it. 

4.  Ijo  much  of  the  pleadings  in  the  suit  by  de- 
fendauts  against  plaintiff  as  was  necessary  to  show 
tbit  W.  joined  with  C.  tn  seeldng  to  enforce  pay- 
ment oX  the  balance  of  the  purchase  priov  was  ad- 
missible as  tending  to  show  W.'s  ratification  of  C.'s 
acts,  and  as  eHtaolishing  a  joint  liability  for  the 
monev  received  by  C. 

U  the  court  properly  chBrged  that  in  determin- 
ing the  question  of  joint  liability  the  jury  might 
consider  the  fact  that  W.  joined  C.  in  the  suit  to 
recover  the  balani-'e  of  the  purchase  price. 

6.  Plaintiff  claimed  that  he  stopped  lumbering  in 
\i~i.  A  witness  foi-  defendant  lestlftad  tbat  in 
1874  and  1S75  ha  lumbered  for  plaintiff  on  lands 
which  the  latter  stated  he  had  bought  of  defend- 
ante,  bat  the  witness  could  not  give  the  govern- 
ment subdivisions.  He  stated,  however,  that  he 
went  on  the  ground  where  he  worked,  and  pointed 
out  the  land  to  one  S.  HcUl,  that  It  was  error  to 
exclude  tbe  testimony  of  8.  that  the  former  wit- 
ness did  so  point  out  tbe  land  wtae^B  be  worked, 
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for  plaintiff,  and  that  he  (S.)  was  familiar  with, 
and  eosld  describe,  the  government  subdivisions. 

7.  There  was  no  error  in  admitting  in  evidence 
the  files  In  the  Injunction  salt  in  the  United  States 
court,  which  showed  the  issuance  and  service  of 
the  Injunction. 

8.  Plaintiff  claimed  that  the  injunction  in  that 
suit  had  been  served  upon  him,  and  that  he  stopped 
lumberingon  account  thereof,  but  the  flies  showed 
no  such  service,  and  defendants  disputed  the  fact, 
and  claimed  that  he  did  not  stop  lumbering  until 
he  had  exhausted  all  the  valuable  timber.  HeUI, 
that  it  was  error  to  admit  testimony  that  the  wit- 
nesses had  heard  of  an  injunction  being  served  on 
plaintiff,  offered  for  the  purpose  of  Hxlng  the  time 
when  he  stopped  lumbering. 

Error  to  circuit  court,  Van  Buien  county; 
Daniel  J.  Arnold,  Judge. 

Hovxird  <£'  Ross  and  A.  J.  Milln,  for  appel- 
lants. Pndgham  A  Padgham,  Dallas  Bmule- 
man,  and  Hampden  Kelsey,  for  appellee. 

Morse,  J.  May  13,  1872,  the  defendants. 
Chase  H.  and  William  F.  Dickinson,  were 
the  owners  of  certain  lands  in  the  township 
of  Columbia,  Van  fiuren  county,  Mich. 
Chase  H.  owned  one-fourth  and  William  F., 
his  father,  three-fourths  of  tht-se  lands.  On 
that  day  Chase  H.  sold  to  the  plaintiff  40  acres 
of  the  land  for  (500,  and  executed  a  land 
contract  for  the  same  in.  the  name  of  his 
father  and  himself;  he  signing  his  own  name 
and  Ills  father's  thereto.  Wright  paid  $100 
down  on  this  contract.  July  20tli,  same  year, 
plaintiff  purchased  200  acres  more  of  said 
Chase  H.  Dickinson,  the  price  to  be  paid  be- 
ing 92,500.  A  contract  was  executed  in  the 
same  way  as  the  first,  and  Wright  also  paid 
9100  down  on  the  same.  Both  tliese  contracts 
were  executed  in  duplicate,  Wright  taking 
one  copy,  and  Cliase  H.  Dickinson  retaining 
the  otlier.  William  F.  Dickinson  was  not 
present  at  the  makingof  these  contracts,  and 
plaintiff  had  no  talk  or  agreement  with  him 
of  any  kind  in  relation  to  said  lands,  suppos- 
ing that  Chase  H.  bad  full  authority  to  act 
for  his  father.  The  value  of  these  lands  was 
principally  in  their  Umber,  and  plaintiff,  who 
owned  a  saw-mill,  bought  them  for  the  ex- 
press purpose  of  lumbering  upon  th«m.  Soon 
after  his  purchase  he  commenc»Kl  cutting  off 
timber,  principally  pine  and  hemlock,  and 
manufacturing  the  same  into  lumber.  It  is 
admitted  that  he  paid  Chase  H.  Dickinson 
•1,600  upon  the  two  contracts,  and  that  he 
paid  no  money  to  William  F.  Some  time 
after  the  contracts  were  made  William  F.  in- 
dorsed the  duplicates  of  the  contracts  in  his 
son's  possession  as  follows:  "This  contract 
approved.  AVilliam  F.  Dickinson."  lie 
did  not  indorse  either  of  the  duplicates  in  the 
possession  of  plaintiff,  and  Wright  did  not 
know  that  he  had  indorsed  those  in  the  hands 
of  Chase  H.  until  after  the  commencement  of 
this  suit. 

Plaintiff  claims  that  he  paid  9200  to  Chase 
H.  Dickinson  on  the  first  contract  some  time 
in  tlie  fall  of  1872,  while  said  Chase  H.  was 
about  taking  a  train  at  Grsind  Junction. 
This  payment  the  defendant  Chase  H.  de- 
nies. Willie  plaintiff  was  lumbering  on 
these  and  other  lands,  and  in  March,  1873,  a 


suit  was  commenced  in  the  United  States 
court  at  Grand  Rapids  by  tlie  creditors  of  one 
Timothy  Morse  against  the  Dickinsons  and 
one  George  L.  Seaver,  involving  the  title  to 
the  lands  contracted  to  plaintilT,  and  an  in- 
junction was  issued  and  personally  served  on 
the  Dickinsons,  March  10, 1873,  restraining 
them  "from  incumbering,  or  in  any  manner 
dispo.sing  of,  or  intermeddling"  with,  any  of 
tiie  lands.  Whether  or  not  Wright  was 
served  with  a  copy  of  this  injunction  was  a 
disputed  question  on  the  trial  of  this  case. 
The  proceedings  in  the  suit  at  Grand  Rapids 
prevented  the  payment  of  any  more  money 
dn  these  contracts,  and,  as  the  plaintiff 
claims,  stopped  the  lumbering  on  the  lands. 
It  is  also  claimed  by  plaintiff  that,  during 
the  time  such  suit  was  jiending  at  Grand 
Hiipids,  forest  fires  ran  through  the  timber, 
and  destroyed  much  of  it  upon  these  lands. 
In  1878  the  plaintiff  brought  this  action  in 
assumput  for  money  had  and  received 
against  the  defendants,  and  seeks  thereby  to 
recover  bick  the  $1,800  which  he  claims  to 
have  paid  upon  the  two  contracts.  Soon 
after  this  suit  was  commenced  the  Dickin- 
sons brought  suit  against  this  plaintiff  to  re- 
cover the  balance  of  the  purchase  money 
claimed  by  them  to  be  due  and  unpaid  upon 
the  two  contracts.  This  last  suit  was  tried 
first.  The  Dickinsons  had  judgment  in  tlie 
circuit,  but  in  this  court  the  judgment  was 
reversed,  and  no  new  trial  granted;  the 
court,  by  Coolby,  C.  J.,  holding  that  the  con- 
tracts were  void  l>ecause  Chase  H.  had  no 
written  authority  from  his  father  to  sign  his 
name  to  the  oontracta.  and  that  the  in-lorse- 
ment  of  approval  by  William  F.  upon  the 
duplicates  in  the  hands  of  Chase  H.  Wiis  not 
sufficient  to  ratify  them.  See  Dickinson  v. 
Wright,  56  Mich.  42,  22  N.  W.  Kep.  312. 

The  present  case  has  once  been  in  this 
court.  The  defendants  obtained  a  judgment 
in  the  court  below  on  the  ruling  of  th«  cir> 
cuit  judge  that  Wright  could  not  maintaia 
his  suit  liecause  he  had  lumbered  at  least  a 
portion  of  tlie  lands,  and  was  in  no  position 
to  rescind  his  contracts,  as  he  could  not  place 
the  defendants  in  ttatn  quo.  We  held,  upon 
a  review  of  the  case  in  this  court,  that  the 
action  could  be  maintalneil  as  laid,  and  tliat 
the  equities  in  the  case  could  be  adjusted 
without  the  interposition  of  equity;  that  all 
the  benefits  the  plaintiff  has  received,  the 
value  of  the  timber  cut  and  removed  by  him 
from  the  lands,  and  all  other  benefits  derived 
therefrom,  could  be  ascertained  and  allowed 
for  in  a  common-law  proceeding  and  in  this 
suit;  that  such  benefits  could  and  must  be 
deducted  from  the  plaintilT's  claim  of  moneys 
had  and  received  from  him  by  the  defetul- 
ants.  Wright  v.  Dickinson,  35  N.  W.  Rep. 
164,  169.  On  the  second  trial,  which  is 
brought  here  for  review,  the  plaintiff  recov- 
ered a  judgment  for  the  sum  of  «1,833.12|. 

The  first  allegation  of  error  argued  is  tlijit 

the  court  below  erred  in  ruling  that  the  land 

contracts  were  void.    It  is  insisted  l>y  the 

cuunsi  1  for  the  defendants,  that,  in  view  of 
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tlie  equitable  action  for  money  haJ  and  re- 
.  ceived  resorted  to  by  the  plalntifF,  the  con- 
tracts should  be  treated  as  they  would  be  in 
equity;  and  that,  if  it  be  granted  that  they 
were  voi ),  and  not  enforceable  at  law,  there 
has  been  yet  such  a  part  performance  in  the 
tiiking  of  possession  of  the  lands  by  Wright 
and  lumbering  upon  them,  and  in  the  partial 
payments,  as  would  render  the  contracts  en- 
forceable in  equity  upon  his  motion  against 
the  defendants;  and  as  the  only  claim  the 
plaintiff  made  in  bis  bill  of  particulars  was 
that  the  defendants  were  not  in  a  situation  to 
give  him  a  titlp,  and  the  evidence  showed  on 
the  triiil  that  defendants  were  the  owners  of 
the  lands,  and  could  give  a  good  title,  he 
cannot  recover  back  the  money  paid  by  him 
upon  the  contracts.  We  suppose  from  the 
argument  tliat  the  contention  is  that  he 
must,  under  these  circumstances,  pay  the 
balance  of  the  purchase  money,  and  accept  a 
deed  of  the  lands  from  the  defendants  if  tliey 
are  willing  to  convey,  as  it  Is  averred  they 
:ire.  We  think  this  controversy,  in  the  light 
of  the  present  record,  and  the  former  decis- 
ions of  this  court  in  Dickinson  v.  Wright, 
supra,  and  Wright  v.  Dickinson,  supra,  was 
placed,  as  far  as  this  question  is  concerned, 
in  the  right  situation  by  this  court.  It  is 
evident  that  there  were  several  years,  while 
these  Innds  were  in  litigation  in  the  (Jnited 
States  court,  in  which  the  Dickins<ms  could 
not  convey  these  lands  to  plaintiff,  or  even 
accept  any  payments  on  thp  contracts.  There 
was  also  evidence  tending  to  show,  and  snfl9- 
cient  to  go  to  the  jury,  that  Wright  stopped 
lumbering  on  these  lands  because  of  the  in- 
junction against  the  Dickinsons,  and  he 
claims  that  he  was  served  with  h  copy  of, the 
same;  and  during  these yetui  fires  ran  through 
the  timber,  destroying  more  or  less  of  it. 
The  defendants  saw  Ot  to  go  into  a  court  of 
law  to  recover  from  Wright  the  balance  of 
the  purchase  money  upon  the  contracts,  and 
we  held  that  the  contracts  were  void  at  law. 
It  is  unnecessary  to  discuss  the  wisdom  of 
this  decision,  as  it  roust  now  stand  as  the 
law  of  this  case.  Acting  upon  the  same 
idea  as  the  defendants,  the  plaintiff  brought 
this  suit  at  law,  and,  following  the  opinion 
of  this  court  in  Dickinson  v.  Wright,  we  held 
in  the  present  case,  when  it  was  here  before, 
that  the  plaintiff  could  maintain  his  suit,  and 
recover  back  his  money  paid  upon  the  void 
contracts,  less  all  tlie  beneflts  be  had  re- 
ceived from  the  lands  white  they  were  in  his 
possession  under  such  contracts.  See  Wright 
V.  Dickinson,  supra.  This  now  seems  the 
niost  equitable  way  of  disposing  of  this  con- 
tention tjetween  the  parties.  The  plaintiff 
certainly  was  not  in  fault  in  regard  to  tlie 
suit  in  the  United  States  court  against  the 
Dickinsons,  or  responsible  in  any  way  for 
the  injunction  that  led  to  all  the  trouble  and 
oontroversy  between  him  and  them.  The 
defendants  ought  nut  to  complain  if  they  re* 
ceive  the  full  value  of  the  timber  taken  off 
from,  and  other  damage  done  to,  tlieir  lands, 
and  the  plaintiff  ought  certainly  to  have 


back  the  money  he  paid  towiirJs  the  lands, 
less  the  benefit  he  received  from  his  posses- 
sion and  use  of  them.  This  is  now  the  eas- 
iest  and  the  best  way  out  of  this  difficulty, 
and  by  it  no  wrong  ought  to  be  done  to  either 
party,  and  cannot  be,  except  in  the  chances 
that  all  litigants  must  take  in  submitting 
disputed  questions  of  fact  to  a  court  or  jury. 

The  second  claim  of  error  in  the  proceed- 
ings is  the  refusal  of  the  court  to  instruct 
the  jury  that  there  could  be  no  recovery 
against  the  defendants  in  a  joint  action,  and 
exception  is  also  taken  to  the  instructions  of 
the  circuit  judge  in  relation  to  the  evidence 
required,  or  tliat  migiit  be  used,  by  the  jury, 
in  determining  whether  or  not  William  F. 
Dickinson  was  liable  in  this  suit.  The  first 
contention  under  this  head  is  that,  if  thecon* 
tracts  were  void  because  Chase  H.  Dickinson 
had  no  written  autliority  from  his  father  to 
execute  them,  and  the  suiiseqnent  written 
approval  upon  the  duplicates  in  the  bands  of 
Chase  H.  by  the  father  was  not  sufficient  to 
take  the  same  out  of  the  statute  and  ratify 
them,  no  suit  can  be  maintained  on  a  joint 
contract,  because  none  ever  existed  It  is 
argued  thiit  if  these  contracts  were  not  bind- 
ing upon  the  plaintiff  they  were  not  binding 
on  the  defendants,  and  this  case  must  stand 
upon  the  basis  of  a  verbal  agreement  made 
with  Chase  H.  Dickinson  alone,  at  li-ast  so 
far  as  the  rights  of  William  F.  Dickinson  are 
concerned.  This  contention,  if  correct,  would 
end  this  case,  and,  in  a  suit  against  Chase  H. 
Dickinson  alone,  the  plaintiff  would  recover 
the  whole  of  the  money  paid,  as  Chase  H. 
could  not  set  off  against  plaintiff  the  value 
of  the  timber  taken  which  belonged  jointly  to 
Chase  II.  and  William  F.  Dickinson. 

We  see  no  difficulty  in  regard  to  this  part 
of  the  case.  The  payments,  it  is  true,  were 
all  made  to  Chase  H.  Dickinson,  and  Wright 
had  nothing  to  do  in  any  way  with  William 
F. ;  but  there  was  evidence  tending  to  show 
that  these  piiyments  were  received  by  Chase 
H.  Dickinson  upon  the  joint  account  of  hia 
father  and  himself,  and  it  was  so  understood 
by  all  the  parties.  Chase  H.  acted  as  the 
agent  of  his  father,  and  his  father  undertook 
to  ratify  such  agency.  The  ratification,  as 
made,  was  not  sufficient  under  our  statute» 
to  make  the  contracts  for  the  purchase  of 
the  real  estate  good  in  law,  but  it  was  suffi- 
cient in  law  to  ratify  the  agency  as  far  as  the- 
receipt  of  the  money  was  concerned.  It  i» 
claimed  that  the  counsel  for  defendants  at 
first  so  undfrstood  it.  When  the  question 
came  up  in  the  first  part  of  the  trial  as  to  the 
payments  made  upon  the  contracts,  Mr. 
Howard,  one  of  such  counsel,  said:  "There- 
is  no  question  but  that  you  paid  us  on  the 
contract  91,500,  and  on  the  other  one  8100. 
The  only  dispute  about  the  payments  is  the 
9200  on  the  contract  for  the  40  acres."  Mr, 
Boudeman:  "You  admit  $1,600  and  we 
claim  $1,800;  is  that  the  idea?"  Mr.  How- 
ard: "That  is  it,  exactly."  It  was  afterwards 
claimed  on  the  trial  below,  and  also  in  this 
court,  that  this  admission  was  only  intended 
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ko  apply  to  the  paymenis  to  Chase  H.,  and 
Bot  meant  as  an  adraiasion  of  payments  to 
both  derenilantson  joint  account.  The  court 
instructed  the  jury  that  it  was  for  them  to 
determine  what  this  concession  of  counsel 
was,  as  they  heard  it,  and  that,  if  they  found 
that  the  counsel  conceded  that  these  pay- 
ments were  made  jointly  to  defendants,  or  to 
Chase  H.  on  their  joint  account,  it  would  ob- 
viate the  necessity  of  further  proof  upon 
thiit  subject.  "If  the  concession  was  that 
the  $1,600  was  paid  to  the  defendants  upon 
tlie  contracts,  this  would  obviate  the  neces. 
sity  of  proof  Uiat  it  was  paid  them  jointly. 
If  the  concession  was  that  it  was  only  paid 
to  Chass  H.  Dickinson  upon  the  contracts, 
tliis,  of  itself,  wonid  not  establisli  a  payiueut 
to  them  jointly,  or  a  joint  liability." 

The  court  erred  in  siibmittlngthis  matter  to 
the  jury.  If  the  admission  was  so  ambiguous 
that  the  court  could  not  determine  what  was 
meant  by  it,  and  found  it  necessary  to  sub- 
mit its  meaning  to  the  jury,  the  coiin3<*l  for 
ttie  defendants  should  have  been  allowed  the 
benefit  of  the  doubt,  and  been  permitted  to 
put  his  own  construction  upon  his  own  lan- 
guage. No  one  could  know  better  than  he 
what  he  meant,  and,  unless  the  language  of 
itself  was  conclusive,  the  jury  had  no  busi- 
ness with  it  as  an  admission  different  from 
Uiat  claimed  by  its  author. 

We  tltink,  however,  that  the  court  prop- 
erly clmrged  the  jury  that,  in  determining 
whether  or  not  there  was  a  joint  liability  in 
tlie  etioe,  they  liad  the  right  to  take  into  con- 
sideration the  fact  that  Wiilinm  F.  Dickin- 
son approved  the  contracts  in  writing  aftac 
the  payments  had  been  made,  and  also  that 
he  joined  Chase  H.  in  a  soit  to  recover  the 
balance  of  the  purchase  money  upon  Uie  ron- 
tncts  from  plaintifC,  as  facts  tending  to 
prove  a  r8tifl<»tion  or  adoption  of  the  pay- 
uients  so  made,  and  that  they  were  at  liberty 
to  find  saeh  ratiflC'ition  from  such  acts.  All 
the  facts  and  circumstances  of  the  conduct 
•f  the  Dickinsons  in  relation  to  these  con- 
tracts, and  the  payments  made  and  received 
thereon,  were  legitimate  as  bearing  upon  the 
disputed  issue  wliether  the  paymeais  made  to 
Ciiase  H.  were  received  by  hira  on  the  joint 
account  of  bis  father  and  himself,  and  whether 
bis  father  ratilied  such  receipt.  The  charge 
of  tlie  court  in  this  respect  was  full  and  fair, 
and  we  can  And  no  fault  with  it.  The  court 
admitted  in  evidence  the  tiles  of  the  United 
Sttites  court  in  the  injunction  suit  against 
Seavar  and  tlie  Dickinsons.  We  can  see  no 
harm  in  the  admission  of  these  tiles.  Cer- 
tainly the  issuing  of  the  injunction  and  the 
service  of  it  had  some  materiality  upon  the 
issue,  ai>d  there  was  nothing  in  the  balance 
of  the  fdes  that  could  hurt  the  defendants; 
and  in  fact  these  flies  were  a  benefit  to  them 
in  one  respect,  as  they  showed  no  injunction 
ever  issued  a^ust  or  served  upon  Wright, 
while  be  testilied  that  a  copy  directed  to  him 
was  served  upon  him,  and  that  such  service 
was  one  of  the  leasuns  why  he  stopped  lum- 
bering at  the  date  he  claims  he  did. 


We  do  not  think  it  was  proper  to  prove  by 
witnesses,  sworn  on  the  part  of  the  plaintiif, . 
that  they  bad  heard  of  an  injunction  bein? 
served  upon  the  plaintiff.  It  was  oflfered 
and  received  for  tlie  purpose  of  fixing  the 
time  when  plaintiff  quit  lumbering  on  the 
land.  The  objection  of  defendants'  counsel 
that  it  did  not  appear  that  it  was  necessiiry 
to  identify  the  time  in  any  such  way  appears 
from  the  record  to  have  been  well  taken. 
The  question  whether  or  not  Wright  was 
served  with  an  injunction  was  disputed  on 
the  tri:il,  and  was  made  material  because 
Wright  claimed  he  quit  cutting  because  of 
such  service,  while  the  defendants  claimed 
that  there  was  no  reason  why  he  should  have 
quit  lumber  ng,  and  that  hedid  not  do  so  un- 
til  all  the  timber  of  value  had  l)een  used  up. 
This  liearsiiy  evidence  was  unnecessary  for 
the  purpose  for  which  it  was  ostensibly  of- 
fered an(i  received:  and,  although  its  admis- 
sion was  guarded  by  the  court,  in  the  state- 
ment that  it  must  not  be  used  to  prove  that 
any  injunction  has  been  issued  or  served,  we 
are  not  satisfied  tliat  it  was  nut  so  used  to 
the  prejudice  of  the  defendHats. 

Tlie  court  also  erred  in  excluding  the  pro- 
posed testiiDooy  of  Henjamin  Smith.  John 
Moi-ley,  a  witness  for  the  defemlants.  worked 
for  Wright  in  1874  and  1875,  and  testitted 
that  in  those  years  he  lumbered  for  Wriglit 
on  lands  which  Wright  stated  i»  be  the  Dick- 
inson lands.  The  witness  knew  the  ground 
upon  which  be  worked,  but  eould  not  give 
the  ^'overnment  subdivision  of  tlie  lands. 
He  testified  that  he  went  onto  the  ground 
wb»'e  he  worked,  and  poiated  out  to  Benja- 
min Smith  all  the  lands  that  he  lumbered  on. 
Benjamin  (jmitli  was  then  ofTered  asa  witness, 
and  testified  that  he  was  on  the  lands  with 
John  Morley,  and  that  Morley  pointed  out 
to  him  where  he  cut  for  Wright.  Tliis  was  ub- 
je<'ted  to,  aud  tlie  objection  sustiiined  by  tiie 
court.  Defendants'  counsel  then  proposed 
to  prove  by  Smith  tliat  he  knew  the  legal  sub- 
divisions, and  to  have  him  give  the  descrip- 
tions. Tliis  was  also  rejected.  This  evidence 
was  competent  and  was  material,  as  tlie  plain- 
tiff olauued  that  he  quit  lumbering  on  the 
Dickinson  lands  in  1873. 

The  letter  of  Chase  H.  Dickinson  of  date 
October  29, 1872,  was  properly  admitted.  We 
think  so  much  of  the  pleadings  in  the  case  of 
DickiDson  v.  Wright  as  were  necessary  to 
sliow  that  William  F.  Dickinson  joined  with 
Chase  H.  to  enforce  payment  of  the  balance 
claimed  to  be  due  on  these  contracts  was  aii- 
missible  in  evidence  in  this  suit  for  the  pur- 
pose of  showing  an  act  of  ratification  on  the 
part  of  WUlliam  F.  of  the  doings  of  Chase  H. 
under  these  contracts,  and  as  tending  to  es- 
tablish a  joint  liability.  It  will  be  remem- 
bered that  Dickinson  v.  Wriglit  was  ouni- 
menced  after  the  suit  at  bar,  and,  if  William 
F.  Dickinson  joined  in  that  suit,  it  certainly 
liad  a  tendency  to  show  that  he  treated  tlie 
acta  of  Chase  H.  in'  making  the  contracts, 
and  in  receiving  payments  upon  them,  as  tUe 
joint  acts  of  himself  aud  Clpse^lL    Fur  the 
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errors  above  noted  tbe  judgment  of  tbe  ooiurt 
below  rnuBt  be  reversed,  nnd  n  new  trial  oi> 
dered,  with  cobIh  of  this  court  to  delendants. 
Tbe  other  justices  concurred. 


KitVGEB  «.  Le  Blakc  et  al. 

[Supreme  Court  of  Mtclnlgaji.    June  21, 1889.) 

Homesteads — Cosstboctioh  of  Act. 

1.  A  judjrment  for  the  costs  of  a  writ  of  error, 
imposed  on  the  plaiutilt  in  an  action  of  trespass 
upon  the  revernl  of  a  judgment  in  her  favor,  is 
not  a  judemont  for  a  tort,  and  an  exemption  may 
be  claimed  by  the  jud^ent  debtor  under  Const. 
Hich.  art.  16, '{  'J,  allowing  a  homestead,  as  against 
final  process  issued  "for  tbe  collection  of  any  debt 
contracted"  after  tbe  adoption  of  tlie  constitution. 

3.  Land  owned  by  a  wife,  upon  which  are  build- 
ings built  thereon  by  her  husband  and  used  as 
their  dwelling-houae.and  appurtentiuces,  is  exempt 
from  forced  sale  for  ber  debts,  whether  the  build- 
ings belong  to  her  or  not,  at  least  to  the  extent  of 
tl,500,  the  maximum  value  of  a  homestead  allowed 
by  said  constitutional  provision,  as  the  homestead 
is  for  the  benefit  of  the  family,  and  it  is  immate- 
rial that  the  husband  Is  the  "occupant "  or  "house- 
holder, "  within  the  meaning  of  How.  St.  Mich.  X 
7721,  772a,  7728,  which  provide  forcarrying  out  tbe 
constitutional  provision  mentioned. 

AppeitI  from  circuit  court  Wayoe  county; 
Gaiitneo.  Judge. 

Bill  by  Willielraina  Kruger  against  Fran- 
cis l.ie  Blanc  and  otbers,  to  reetritin  ti>e  sale 
of  her  honipstend  under  execution.  Tiie  ex- 
ecution was  is»ued  under  a  judgment  of  the 
supreme  court  for  costs  adjudged  against  hnr 
upon  the  reversal  of  a  judgment  in  her  favor 
in  an  action  of  trespass.  Defendanta  con- 
tended that  tbe  judgment  was  one  for  a  twt, 
and  tbe  land  was  nut  exempt  under  Const. 
Mich.  art.  16.  g  2.  which  exempts  Sl.SOU 
worth  of  land  used  as  a  homestead  from 
forced  sale  fur  the  "collection  of  a  debt  con- 
tracted before  the  adoption"  of  the  constitu- 
tion. Decree  for  complainant,  and  defend- 
ants apfteal. 

Geo.  U.  Prentit.  B.  T.  Frentls.wad  H.  O. 
Holmes,  for  appellants.  Ueiirji  M.  Ctieeter, 
for  appellee. 

Muii.sE,J.  Mrs.  Kruger,  the  complainant, 
on  llie  blh  day  of  June,  1884,  recovered  a 
judgment  against  the  defendants  Le  Blanc, 
Cicotie,  Chiimpugrke,  and  Washer,  in  an  ac- 
tion of  trespass,  in  the  Wayne  circuit  court, 
fur  960  damages.  This  judgment  was  brought 
to  tiiis  court  on  writ  of  error,  and  liere  re- 
versed, and  a  new  trial  granted,  June  24, 
16^6,  with  costs  of  this  court  to  tiie  defend- 
ants. Tlie  i-osls  were  taxed  at  (^90.40.  A 
writ  of  execution  for  tliis  sum  was  issued  out 
of  this  court  in  due  form,  directed  to  the 
sheriff  of  Wayne  county,  wliich  execution 
was  on  the  24'th  day  of  August,  18bG,  levied 
by  George  II.  Stell wagen,  llien  sheriff  of  said 
county,  upon  all  the  right,  title,  and  inter- 
est uf  complainant  in  certain  lands.  The 
lands  were  regularly  advertised  to  be  sold 
under  &aitl  levy,  the  sale  to  take  place  No- 
vember U),  1886.  at  11  o'clock  a.  m.  Tbe 
sale  was  on  that  day  adjourned  to  December 
3,  i860,  at  11  o'clock  a.  u..  at  whicli  time  the 


land  was  add  under  said  levy,  and  bid  la  bf 
the  defendant  Thomas  Henderson,  fae  being 
tlie  highest  Udder  at  such  sale,  for  the  sum 
of  $132.70.  On  tbe  same  day  the  sheriff  de- 
livered a  certificate  of  such  sale  to  said  Hen- 
derson, which  was  recorded  in  the  register  of 
deeds  office  of  Wayne  couuty,  April  22, 1887-  > 
The  complainant  Hied  her  bill,  claiming  Uiat 
tbe  land  tlius  levied  upon  atid  sold— about  2S 
acres — was  at  the  time  of  sneh  levy  and  sale, 
and  now  is,  her. homestead,  and  all  the  land 
that  she  owns;  tliat  the  premises  are  sot 
worth  over  $1,500,  and  tliere  is  an  incum- 
brance upon  them  of  $500,  which  is  still  un- 
paid and  subsisting;  that  befor6  the  sale  ot 
said  land,  and  on  the  8th  day  of  Noveiobei, 
1886,  she  caused  a  notice  to  be  served  upon 
said  sheriff,  Stell  wagen,  under  section  7723, 
How.  St.,  claiming  a  homestead  in  the  pi-em- 
ises,  and  that  they  did  uot  exceed  the  sum  of 
$1,500  in  value,  and  were  only  25  acres  in 
quantity,  &be  fui-ther  alleges  in  ber  said 
bill  that,  notwitlistanding  the  service  of  this 
notice,  the  sheriff,  under  tlie  direction  of  tlie 
four  drst-named  defendants.  Instead  of  dis- 
charging such  levy  or  taking  proceedings  un- 
der the  statute  to  appraise  the  value  of  t)w 
premises,  and  ascertain  whether  it  could  be 
divided  if  tbe  value  was  found  to  be  over 
$1,500,  proceeded  to  sell,  and  did  sell,  the  lands 
under  and  by  virtue  of  such  levy,  to  the  said 
Thomas  Hemlerson,  in  violation  of  the  law 
in  such  case  made  nnd  provideil.  That  the 
term  of  office  of  said  Stellwagen  has  expired, 
and  the  defeniJant  Louis  U.  Littlelleld  is  his 
successor,  and,  as  such  successor,  authorized 
to  execute  a  sherifTs  deed  imder  tbe  sale 
made  by  Stellwagen.  That  the  extreme  limit 
of  time  allowed  by  law  fur  redemption  will 
expire  on  the  3d  day  of  March,  18e>8,  and  Uiat 
Henderson  threatens  to  drananU  a  deed  at 
Sheriff  Littlefield,  and  said  Littlefield  threat- 
ens to  execute  and  deliver  such  deed  to  Hen- 
derson. That  Henderson,  when  he  pur- 
chased the  lands  at  said  sale,  was  fully  in- 
formed and  knew  tliat  all  the  proceedings 
after  such  levy  were  illegal  and  void,  for  tbe 
reason  that  the  lands  were  sold  in  viulatioa 
of  the  statute,  and  witliont  any  recognitioa 
of  the  nooice  to  the  slieriff  of  claim  of  hone- 
stead,  or  any  compliance  with  the  law  in  ref- 
erence thereto.  She  all -ges  tliat  this  actiua 
and  threatened  action  of  the  defendants  cob- 
stitiibe  a  cloud  upon  her  title,  and  prays  th:it 
Sheriff  Littlelleld  and  his  deputies  may  be 
enjoined  from  making  and  delivering  a  sher- 
iff's deed  of  the  premises  to  Henderson,  and 
that  Henderson  be  restrained  from  receiving 
such  deed;  and  that  all  the  proceedings  in 
tlie  issuing  and  levying  of  said  writ  of  exe- 
cution, and  the  sale,  and  the  issuing  and  fil- 
ing of  the  sheriff's  certificate,  be  declared 
null  and  void,  and  that  tiie  defendants  La 
Blanc.  Cicotte,  Cliamimgne,  and  Washer  be 
enjoined  from  issuing  any  other  writ  of  exe- 
cution upon  tlie  judgment  tor  costs  obtained 
by  them  in  tliis  court  fur  the  collection  there- 
of. The  defendant  Littlelleld  put  in  a  dis- 
ilaimer,  and  the  other  defendani>a  answentd. 
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The  answers,  In  substance,  denied  that  the 
premises  were  the  homestead  of  complainant, 
nmt  averred  the  value  of  the  same  to  be  at 
least  $2,500.  They  admit  that  Stellwagen 
(lid  not  summon  a  jury,  and  did  not  adjourn 
said  sale  for  60  days,  as  provided  in  sections 
•  7723.  7724,  7728,  7729,  How.  St.,  and  allege 
that  the  same  was  not  necessary  under  the 
laws  of  tills  state,  and  that  the  sheriff  in 
making  such  sale  did  not  violate  the  law. 
Aver  ignorance  as  to  any  service  of  notice  of 
ciaim  of  homestead  upon  the  sheriff.  The 
answer  of  the  defi-ndants  Le  Blanc,  Ciiotte, 
Champagne,  and  Washer  also  avers  that  on 
the  18tli  of  TTovember,  1886,  and  before  the 
sale,  the  complainant  filed  her  bill  of  com- 
plaint in  the  same  court  as  the  present  bill, 
setting  foith  her  ownership  and  occupancy 
of  the  land,  and  the  value  tliereof,  and  the 
incumbrance  thereon,  and  also  the  snid  suit, 
and  tlie  pr()cee<1ings  therein,' and  the  taxing 
of  sail!  ousts  against  her  in  the  supreme  court, 
tlie  issuing  and  the  levy  of  the  execution, 
substantially  as  set  forth  in  the  present  bill; 
and  praying  that  the  sheriff  might  be  en- 
joined from  selling  the  premises  under  said 
writ,  and  tliat  the  levy  be  canceled.  That  a 
temporary  injunction  was  issueil  on  the  filing 
of  such  bill,  which  Injunction,  on  motion, 
was  dissolved  December  2,  1886.  After- 
wards, on  December  15,  1886,  said  cause  be- 
ing at  issue,  the  coiuplainant  by  notice  duly 
given  obtained  the  riglit  to  take  testimony  in 
open  court,  as  in  a  suit  at  law;  since  which 
time  nothing  has  been  done,  ami  the  case 
seems  to  have  been  practically  abindoned  by 
the  complainant.  Keplications  to  the  an- 
swers were  flled,  and  proofs  taken,  and  on 
the  hearing  Jiiige  Gartxkk  granted  a  de- 
cree in  favor  of  ilie  complainant;  declaring 
tliat  the  property  was  the  homestead  of  the 
complainant  at  tlie  time  of  the  levy,  and  not 
exceeding  91,500  in  value,  and  occupied  by 
her  as  such,  and  not  liable  to  be  sold  on  exe- 
cution without  taking  the  steps  required  by 
the  statute;  that  notice  was  given  as  claimed 
by  complainant  to  Sheriff  tjtellwagen,  and 
that  be  sold  the  premises  in  disregard  of  such 
notice.  The  decree  perpetually  enjoins  the 
sheriff  and  his  deputies  from  executing  and 
delivering  any  deed  upon  the  sale,  and  de- 
clares all  the  (iruceedings  in  the  premises,  aft- 
er the  levy  and  execution,  null  and  void,  and 
piovides  that  a  record  of  the  decree  in  the 
office  of  the  register  of  deeds  of  Wayne  county 
shall  operate  to  remove  the  cloud  from  com- 
piainant's  title  caused  by  the  issue  and  Qling 
of  the  certiflcate. 

The  record  shows  clearly  enough  that  the 
proper  notice  of  a  claim  of  homestead  was 
served  upon  the  sheriff.  It  is  equally  clear 
that  he  paid  no  attention  to  it.  The  com- 
plainant owned  and  occupied  the  land.  Tiie 
value  of  it  is  not  certain  from  the  testimony, 
and  as  the  csise  stands  is  immaterial.  The 
argument  is  made  that  the  demand  against 
Mrs.  Kruger,  being  a  judgment  for  costs  in 
an  action  brought  by  h  r  sounding  in  tort, 
ia  such  that  there  is  under  the.constitution 


or  the  statatfls  no  homestead  exemption.    It 
is  claimed  that  neither  the  constitution  nor 
the  statute  exempts  any  homestead  against 
judgments  in  tort  actions.     It  is  sufficient 
for  the  purposes  of  this  suit  that  the  judg- 
ment upon  which  the  execntion  and  levy  was 
based  was  not  rendered  against  Mrs.  Kruger 
for  any  tort  that  she  had  committed.    It  was 
a  judgment  for  the  costs  expended  by  some 
of  the  defendants  in  securing  a  reversal  of  a 
judgment  against  them.    Such  a  judgment 
must  be  subject  to  the  homestead  exemption 
allowed  bylaw.    It  is  also  contended  that 
Mrs.  Kruger  could  not  pleiid  a  homestead  in 
the  premises,  because  the  record  shows  that 
her  liusband  owned  the  buildings  upon  the 
place,  and  was  the  real  occupant  of  the  land, 
and  the  head  of  the  family.     The  testimony 
shows  that  Mrs.  Kruger  and  her  hustwnd 
moved  n|ion  the  land  in  1870,  and  that  he 
then  owned  it.    In  1880  be  deeded  it  to  his 
wife.     The  husband,   who  was  a  witness, 
testifled  that  lie  owned  the  buildings,  as  he 
deeded  her  only  the  real  estate.    It  appears, 
however,  from  the  testimony  of  complainant, 
that  the  present  house  in  which  they  live, 
the  bam,  and  a  stable  have  been  built  on  the 
place  since  the  deed  of  the  land  to  her.     It 
also  appears  from  the  testimony  of  l>oth  of 
them  that  fur  the  last  12  years  the  husliaud 
has  been  lame  with  rheumatism,  and  unable 
to  do  but  little  labor  on  the  farm.     Mrs. 
Kruger  and  the  children  have  done  the  work 
on  the  farm,  and  she  lias  practically  managed 
It.     We  think  tlie  circuit  judge  was  right  in 
determining  the  preinisis  to  be  her  home- 
stead.    The  land  is  hers,  and  she  lives  upon 
and  works  it,  and  claims  it  as  her  homestead. 
It  would  seem  from  the  testimony,  also,  that 
the  buildings  are  hers.     It  is  true  the  hus- 
band claims  to  own  them,  but  they  were  put 
on  the  place  after  she  owned  the  land.     He 
puts  his  ownership  on  the  ground  tliat  lie 
only  deeded  her  the  real  estate;  but  to  be  the 
owner  of  them,  under  the  circumstances  of 
their  having  been  built  since  his  deed  of  tlie 
land    to    her,  there    must    have  been  some 
agreement  between  them   by  which  he  ob- 
tained the  right  to  build  them  on  her  land. 
The  probabilities  are  that  she  would  be  de^ 
termined  to  be  the  legal  owner  of  the  baild- 
ings  by  reason  of  her  ownership  of  the  land, 
if  any  contest  should  arise  between  the  hus- 
band and  herself.    But  supiiose  the  build- 
ings do  belong  to  the  husband,  how  does  the 
case  then  stand?    It  is  contended  by  the 
counsel  for  the  defendants  that  there  citnnot 
I  be  a  double  homestead  in   these  pretuise;]: 
;  that  if  the  husband  owns  the  house  and  the 
I  buildings  he  would  be  entitled  to  them  83  his 
I  homestead.    Then,  if  the  wife  be  also  given 
the  homestead  exemption  of  the  land,  there  is 
,  a  double  exemption,  not  authorized  or  contem- 
I  plated  by  the  constitution  Or  statutes,  under 
\  tlie  iniist  liberal  interpretiition  of  the  same. 
The  learned  counsel  admits  tliat  if  she  owned 
the  buildings  she  would  be  a  liousehoKler 
and  an  occujiant,  under  the  statutes,  (IIow. 
St.  §§7721,7723,  7728,)/ and  thj^,  in  such 
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«it£e  the  law  would  not  prevent  her  claiming 
her  homestead  exemption  because  her  hus- 
band jointly  occupied  the  house  with  her. 
But  he  insists  tliat  if  the  husband  owns  tlie 
house,  and  is  living  in  it,  lie,  and  not  the 
complainant,  is  the  "householder"  and  the 
"occupant"  referred  to,  and  protected  in  the 
rights  of  the  homestead  in  these  statutes; 
and  tliat  all  tlie  homestead  right  she  can 
liavein  the  pi-emisea  comes  incidentally  under 
him,  the  liomestead  being  for  the  beneHt  of 
the  family,  and  not  from  any  constitutional 
or  statutory  right  of  her  owu,  not  connected 
with  his  occupancy  and  possession;  that  a 
married  woman,  living  with  her  husband  in 
his  house,  cannot  be  in  law  a  householder. 
We  do  not  tliink  it  material  in  this  case  who 
owns  the  buildings,  or  who  is  the  actual 
head  of  the  family.  There  is  no  testimony 
in  the  case  as  to  the  value  of  the  buildings 
on  the  land.  If  Mrs.  Kruger  owns  the  build- 
iuKS  as  well  as  the  land,  and  this  is  all  the 
real  estate  owned  by  either  herself  or  hus- 
band, and  they  are  living  upon  it,  she  has 
the  right  to  claim  it  as  her  horn  stead,  and  it 
is  exempt  to  the  value  of  4>1.5(K);  and  this  is 
ber  right,  even  if  her  husband  is  the  bead  of 
tlie  family,  and  manages  the  farm.  If  her 
liusliand  owns  the  buildings,  she  bus  still 
this  right,  as  against  the  defendants.  There 
-has  never  been  any  statutory  selection  of  a 
>ioraestead  by  either  herself  or  her  husbimd. 
The  homestead  is  fur  the  benefit  of  the  fam- 
ily. The  wife  is  as  much  interested  in  it  ns 
the  husband.  Tliese  tlefendanls  levy  upon 
ber  lands, — land  upon  which  stie,  her  hus- 
band, and  family  are  living.  Sh«  gives  the 
proper  notice  to  the  sheriff  that  she  claims  it 
its  n  homestead.  Her  husband  does  not  in- 
terfere or  make  any  claim  of  a  homestead  ad- 
versely to  or  different  from  her  claim,  it  is 
of  no  concern  to  these  defendants  what  he 
might  do  if  his  property  was  levied  upon  by 
some  one  else  for  his  debt.  True,  this  fam- 
ily can  have  but  one  liomestead,  but,  if  the 
buildings  anil  the  land  together  are  not  worth 
-over  81,5U0,  this  family  would  be  entitled  to 
the  whole  as  a  homestead,  even  if  the  hus- 
band owned  the  buililings  and  the  wife  the 
land;  and,  if  the  land  alone  is  worth  SI, 500 
or  more,  then,  if  the  wife  clsiims  and  secures 
such  land  to  the  value  of  $1,500  as  a  home- 
stead, without  any  protest  or  denial  by  the 
husband,  the  homestead  of  the  family — of 
both  husband  and  wife — will  be  fixed  in  the 
land.  The  judgment  and  decree  of  the  court 
below  is  affirmed,  with  costs.  The  other 
justices  concurred. 


Daniels  v.  Palmer  et  al, 
(Supreme  Court  of  Minnesota.    June  25,  18S9.) 

WaBEHOUSEMBN — IsgOLTBSCT. 

1.  The  remedies  provided  for  by  8ections  8,  4,  c. 
36,  Gen.  Laws  1876,  a  law  regulating  the  storage  of 
^ain,  (pages  1013, 1013,  Oen.  St.  1878.)  are  not  ex- 
clusive, but  are  in  addition  to  such  as  previously 
existed  at  common  law  or  by  statute  In  case  of  the 
conversion  of  personal  property  by  a  bailee. 

i.  The  bolder  of  a  wheat  ticket  or  receipt  Issued 


by  a  warehouseman  who  has  become  Insolvent  is 
a  creditor,  within  the  spirit  and  meaning  of  the  in- 
solvency law,  (chapter  148,  Oen.  Laws  1881.) 
(SylUibua  by  the  Court) 

Appeal  from  district  court,  Goodhue 
county;  McCluer,  Judge. 

Chas.  C.  Willson,  for  appellant.  W.  C. 
WillUtmi,  for  respondents. 

CoixiNS,  J.  On  May  24,  1884,  the  de- 
fendant Wells  was  indebted  to  various  per- 
sons  in  a  sum  exceeding  979,000,  and  had 
also  incurred  a  liability  arising  npon  a  large 
number  of  wheat  "tickets"  or  receipts,  issued 
by  him  as  warehouseman,  and  calling  for 
over  10,000  bushels  of  wheat,  of  the  value  of 
67,ti03,  at  the  then  market  price.  Of  these 
tickets  enough  to  represent  1,000  bushels 
were  owned  by  the  other  defendant,  Palmer. 
Wells'  assets,  including  wheat  in  store  in  his 
elevator,  valued  at  $3,942,  and  for  which  a 
part  of  the  aforesaid  tickets  had  lieen  issued, 
were  of  tlie  estimated  value  of  $33,942.  The 
elevator  building,  inciuding  the  tract  of 
ground  upon  which itstood,  valued  at  $7,000, 
and  the  proceeds  of  a  sale,  for  $8,000,  of  some 
certificates  of  stock  held  by  Wells,  were  the 
only  available  assets ;  the  balance  of  his  prop- 
erty being  heavily  incumbered.  On  the  day 
mentioned  Wells  turned  over  to  Palmer  the 
wheat  in  store  in  trust  for  those  who  held  his 
wheat  tickets;  also  by  proper  conveyance 
transferred  to  him  his  interest  in  two  tracts 
of  mortgaged  land,  and  the  title  in  fee  to  the 
elevator  and  the  land  upon  which  it  stood, — 
all  of  which  was  worth  $8,000.  Theonly  con- 
sideiiilion  for  said  conveyance  was  an  agree- 
ment as  follows:  "I  hereby  agree  to  protect 
the  receipts  of  the  Wells  elevator  and  Forest 
Mills  wheat  receipts  to  the  extent  of  eight 
thousand  dollars,  over  and  above  what  wheat 
there  is  now  on  hand  in  said  elevator.  Mav 
24.  1884.  H.  H.  Palmer."  The  receipts 
referred  to  in  said  writing  as  those  of  the 
Wells  elevator  were  the  above  mentioned, 
while  those  styled  "Forest  Mills"  receipts  had 
been  issued  by  a  wholly  worthless  milling 
corporation,  of  which  Wells  was  president, 
I  and  in  which  he  held  a  large  block  of  stock. 
On  the  same  day  another  agreement  was 
made  between  Wells  and  Palmer,  by  which 
the  48.000,  before  referred  to  us  derived  from 
the  sale  of  stock,  was,  on  May  26,  placed  to 
Palmer's  credit  in  a  Rochester  bank,  to  be 
used  by  him  in  taking  up  and  redeeming 
wheat  tickets  issued  at  tlie  elevator  and  at  the 
mills,  but  not  provided  for  in  the  writing 
above  quoted.  Wells  immediately  left  the 
state,  and  on  June  21st  following,  the  plaintiff 
was  duly  appointed  receiver  of  his  property  in 
proceedings  instituted  by  virtue  of  section  2, 
c.  148,  Oen.  Laws  1881,  (the  insolvency  act.) 
On  October  24th,  he  commenced  this  action  to 
have  the  conveyance  and  transfer  to  Palmer 
declared  and  adjudged  void,  under  the  pro- 
visions of  section  4  of  chapter  supra.  Upon 
the  issues  nuide  by  the  pleadings  a  trial  was 
had,  resulting  in  a  judgment  for  the  defend- 
ant.   This  court  8ul)sequently  reversed  said 
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Judgment,  and  fi^ranted  a  new  trial.    Daniels 
V.  Palmer.  35  Minn.  347.  29  N.  "W.  Rep.  162. 

As  will  be  seen  by  examination,  the  ques- 
tions now  brought  to  our  attention  were  not 
presented  upon  th»  first  appeal.  Upon  the 
second  triiil  but  one  issne  was  submiUed  to  a 
jory,  namely-  "When  Wlq.  S.  Wells  trans- 
ferred and  conveyed  the  real  estate,  property, 
and  money  to  H.  H.  Palmer  in  May,  1884, 
did  Piilmer  hav«  reasonable  cause  to  believe 
that  Wells  was  insolvent?"  This  was  an- 
Bwered  in  the  afflrmatire;  whu-eiipon  the 
court  made  and  fileil  findings  covering  other 
facta,  and  as  a  conclusion  of  law  directed  that 
judgment  be  entered  for  defendant.  The 
plaintilT  appeals  from  thejudgiuent  thereafter 
rendered. 

The  insolvency  act  has  been  before  this 
court  many  times  since  its  ena<.tiueut  in 
1881,  but  tliere  is  now  demanded  of  us  a  con- 
struction of  some  of  its  provisions  in  cunneo- 
tion  with  a  part  of  that  otlier  statute  of  this 
state  (section  18  et  seq.  p.  1012,  Gen.  St. 
1878)  which  regulates  and  controls  the  stor- 
age^ind  trans; lortation  of  grain,  and  which 
cbanjied  the  rule  of  law  in  regsird  to  the 
deposit  and  storage  of  grain;  declaring  that 
a  bailment  which  liaii  been  previously,  and 
almost  uniformly,  lieki  a  sale  oi-  muluum, 
and  wlJch  oo«  if  erred  upon  the  bailor  or  his 
representative,  the  holder  of  tlte  ticiiet  issued 
by  the  warehouseman,  the  right,  if  delivery 
is  refused  upon  dememd,  to  recover  posses- 
8i<»i  of  a  like  qaantity  of  gniin,  and  of  the 
same  grade  as  that  d«iJOsited,  notwiti>8tand> 
iiig  its  identity  has  been  lost  through  ibter- 
mingling  with  the  grain  of  others,  or  it  has 
wholly  disappeared  through  removal  or  ship- 
ment. It  may  also  be  observed  that  if  the 
action  to  reeover  possession  is  commenced  in 
the  district  coui-t  it  is  to  be  conducted  as  if 
fur  claim  and  delivery.  If  prosecuted  in  jus- 
tice's court,  the  manner  of  procedure  is  as  if 
it  were  an  action  in  replevin.  The  value  of 
the  grain  may  be  awaixled  the  plaintiff,  ia 
either  case,  if  the  property  sought  is  not  ob- 
tained; that  is,  if  the  judgmeut  cannot  be 
satisfied  out  <k  grain  in  store  in  the  ware- 
house. 

The  grain  and  warelwuse  law  now  under 
consideration  has  many  anomalous  features, 
the  result,  perhaps,  of  necessity.  But  the 
evils  itstrives  to  correct,  and  the  practices  it 
endeavors  to  remeily,  are  quite  apparent.  It 
must  be  construed  with  its  purposes  in  mind, 
and  with  a  view  to  fairly  promote  its  objects. 
Unless  otherwise  provided  in  plain  terms,  its 
several  sections  must  be  considered  in  con- 
nection with  other  st:itutes, — the  result,  as  is 
this,  of  the  needs  and  demands  of  rapidly 
growing  business  interests,  it  certainly  was 
not  written  in  opposition  to  any  part  of  tlie 
insolveni-y  law.  To  say  tliat  the  remedy 
prescribed  is  exclnsive.  because  it  is  novel, 
or  be<;ause  it  denominates  that  transaction  a 
bailment  whii  b  has  lieretofore  been  declared 
a  sale,  is  perhaps  to  cripple  and  obstruct,  and 
not  to  promote  and  advance,  tlie  interests  of 
the  vei^  class  of  men  it  was  decdgued  to  aid 


luid  assist.    Altboagh  pronouncing  the  de- 
livery of  grain  for  storage  a  bailment,  tiM 
statute  yields  to  the  imperative  demand  at 
the  warehouse  business  by  recognizing  that 
the  grain  deposited  most  be  intermingled, 
that  additions  are  Of  daily  occurrence,  and 
shipments  almost  as  frequent.    It  places  the 
grain  in  store*  beyond  the  reach  of  ordinary 
process  against  the  bailee,  and  makes  it  Ida 
duty  to  respond  in  kind  whenever  demand  is 
made,  the  ^ckets  presented,  and  charges  ten- 
dered.   It  further  authorizes  the  commenee- 
ment  of  an  action  having  in  view  the  ultir 
mate  seizure  of  grain,  if  it  be  upon  hand;  if 
not,  a  money  judgment  for  its  value:  and, 
shuuld  the  warehouseman  willfnlly  n^lect 
or  refuse  tocompiy  with  the  demand,  he  may 
be  adjudged  guilty  and  punished  as  for  the 
crime  of  larceny.     Bj  this  law  tite  relations 
of  the  partii'S  to  a  transaction  of  this  ciiarac- 
ter  are  radically  clianged,  and  with  tliese  new 
rights  are  furoished  new  remedies.     But  no 
souDd  reason  can  be  advanced  for  holding 
that  because  the  willful  neglect  or  ivfusid  lie- 
fore  mentioned  is  declared  a  crime,  or  be- 
cause relief  is  granted   by  statute  which 
may  reisalt  in  the  appropriation  of  the  griiin 
which  has  been  depositi  d  by  one  bailor  to 
satisfy  tlie  claim  of  another,  either  or  liuth  ol 
these  pel-sons  are  thereby  deprived  of  sach 
otlier  rights  and  remedies  as  previously  «c- 
isted  at  common  law  or  l»y  statute,  in  esse 
v£  the  misaiiproprialion  or  unlawful  oenver- 
siua  of   penoiial  property.    The  remedies 
specially  created  by  the  grain  and  warehunse 
law  are  not  exulusive.     They  were  Intended 
to  be  and  are  auxiliary  to  tliuse  praviousty 
afforded.     In  anticipation  of  the  foregoinK 
conclusion,  the  i^espuniient  contends  that,  lie 
bring  any  tranKictiun  within  the  prvWiibilion 
of  the  sUitute,  the  persoita  to  whom  the  trniis- 
fer  is  made  must,  at  the  time  of  the  transfer, 
be  a  creditor  in  a  strictly  technical  sense, 
having  and  Ixtlding  an  immediately  provable 
claim,  a  pre-existing  debt  against  the  insolv- 
ent, — aocordine  to  the  word  "debt"  as  used 
in  this  conufction,  its  most  limited  and  nar- 
row construction,— or  that  he  must  be  a  per- 
son rrstiug  under  a  liability  in  behalf  of  the 
insolvent;  and  tlmt  Palmer,  although    the 
liolder  uf  wheat  receipts  issued  by   Wells. 
was  not  a  creditor,  nor  did  he,  nor  did  any 
holder  of  a  like  reeei{tt.  have  a  pre-existing 
debt,  wititin  tlie  intent  and  meaning  of  the 
law,  which,  in  defiance  of  its  terms  or  other- 
wise, could  lie  preferred.    To  state  the  argu- 
ment in  snutiier  form,  it  is  that  until   ibe 
holder  of  such  receipts  has  ascertained,  by 
action,  the  amount  he  is  entitled  to  recover 
by  reason  of  default  upon  the  part  of  the 
bailor,  and  has  reduced  his  claim  to  a  judj;- 
luent,  he  is  not  a  creditor,  and  consequently 
has  no  rights  whatsoever  under  the  insolv- 
ency act.    Further,  that  the  only  parlies  re- 
ferred to  in  section  4,  as  to  whom  the  oon- 
veyanoea  therein  specified  aie  dedaied  voiti. 
are — ^i>'«(,  a  limited  class  of  persons  who  are 
creditors,  as  before  defined;  second,  auc\i  per- 
som  as  have  incurred  a  Liability  fur  the  in- 
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solvent, — Btieh.  for  example,  as  surOUas  and. 
indorsera;  the  lint!  of  tbouglit  being  that  the 
Mords,  "shall  be  void.astoail  *  *  *  per- 
sons receiving  tbe  same,"  in  section  4,  refer 
to  and  are  lii&ited  by  the  preceding  words, 
"or  ta  aaj.  pecson  ander  liability  for  eudi 
debtor." 

Tlifl  conti  beliyw  evidently  conchided  that 
the  relation  of  debtee  sad  oreditjor  did  not 
exiat  between- the  witreltouseinan,.  Wells,  nml 
either  of  the  faolders  of  his  receipts,  and  also 
that,  as  there  waa  nothing  in  the  case  teml- 
ing  to  indiciite  ttiat,  when  making  the  trans- 
fer and  conveyance,  Wells  knew  Ihnt  Pnlmer 
held  any  of  his  wheat  receipt!),  the  same  could 
not  have  been  nkide  "with  a  view"  to  pay- 
ing or  seotrlng  the  latter,  and  for  that  reason 
wats  not  forbidden.  The  object  of  the  in- 
Folvency  act  is  to  secure  an  equal  diairihu- 
tioM  of  the  pnipcrty  of  an  insolvent  debtor 
among  his  ci«tlitoss,  aa  la  apparent  from  its 
title,  and  such  interprettition  must  be  given 
it  aa  will  furtiier  ita  uitrpoee.  Simon  v. 
Mann.  83  Minn.  415»  2ii  N.  W.  Hep.  856. 
Tliere  certainly  can  be  no  dirtinction  be- 
tween a  preferential  oinveyimce  toax»ed- 
itor  dii^eetly  and  a  preferential  Gonveyaooe 
to  liim  and  fur  him  through  a  third  persun, 
for  tbe  effect  ia  the  aanie.  It  kia»  already 
been  declared  by  Ihia  court.  Id  pruceedinga 
against.  «n  inM^yeot,  tliat  the  nmnner  in 
which  the  preference  compliiined  of  by  tbe 
petitioning,  oreditcrs  is  accumplisiied  is  im- 
material, if  the  fact  itself  beestabiislted  upon 
the  bearing.  In  re  Btevens^  36  Minn.  432. 
88  N.  W.  Hep.  111.  }(or  can  it  make  any 
(lifTerenee  U  Wells  did  not  know,  at  tbe  time 
of  the:iillegetl  wrongful  transfor,  that  Palmer 
held  swme  of  bis  receipts;  for  the.  transaction 
was  "with  a  view"  to  providit^  for  others, 
— for .  all  who  held  receipts,— and  not  for 
rainier  alone.  Clearly,  the  plaintiff's  right 
to  recover  depends  upon  the  axstual  relattons 
which  existed,  under  the  circnmstances  of 
this  case,  between  Wells,  the  insolvent  ware- 
houseman, and  the  persons  Cor  whose  bene- 
Jlt  tbe  transfer  and  conveyance  were  made. 
Were  they  cteditois.  within  tlie  spirit  and 
meaning  of  the  act  of  1881?  If  so,  the  jury 
having  declared  that  Palmer  had  reasonable 
ciiuae  to  believe  Wells  insolvent  when  lie 
made  tbe  deed  and  gave  the  order  on  whicl) 
the  former  secured  tlte  sum  of  $8,000  cash 
assets  of  tbe  insolvent,  tlw  transaction  must 
be  adjudged  a  fraudulent  and  pruacribed 
prefeience. 

In  Wilder  ▼  Peabody,  37  Minn.  248,  33 
N.  W  K^.  852,  it  waa  held  that  s  claim  foi- 
rent,  nut  (layable  in  advance  under  the  lease, 
where  the  lessor  bad  not  enjoyed  the  use  of 
the  leased  premises,  was  not  an  existinir  dc- 
niand,  provable  under  chapter  148,  supra. 
The  rout  might  not  become  due,  fur  the 
lessee  might  be  evicted  or  Ute.  premises  ber 
come  untenantaMe.  The  very  existence  of 
the  demand  depended,  upon,  a  contingency. 
In  such  a>ease  the  landlord  could  in  oo  sense 
of  the  word  be  decided  a  creditor,  and  the 
reuiioti  is  obvious.   In  Mohr  v.  £levator  Co., 


41  K.  W.  Rep.  1074,  this  court  had  occasion 
to  adopt  and  approve  Bouvier's  definition  of 
a  creditor,  in  proceedings  in  insolvency.  It 
is  one^  be  says,  "  who  has  a  right  to  require 
the  fulQlhnent  of  an  obligation  or  contnust." 
In  this  large  sense  it  means  more  than  a. 
a.  prrson  to  whom  money  ma.y  be  owing. 
Burrill  states  that  "the  word  'debt'  is  of 
huge  impoi't,"  and  that,  properly  speaking, 
"ill dudes- all  that  ir  due  to  a  niHii  under  any 
form  of  oblig-'ition  or  pnuiiise;"  and  Lord> 
Coke,  in  eoaimenting  upon  tlia  siK"illciitioii> 
of  the  word  "debUiun,"  as  used  .in  tbe  stiit- 
ute  of  Merton,  c.  5,  avera  that  "debitum 
signiHeth  not  only  debt  for  which  an  action^ 
of  di-bt  dutli  lie,  but  here  in  this  ani»entact 
of  parliament  It  signifleth  generally  any 
duty  to  be  yielded  or  paid. "  2  lust.  89.  The 
same  meaning  is  ascribed  in  Frazer  v  Tunis, 
1  Bin.  254;  Uam,  Assets  (2d  £d.)  3;  2  WiU- 
iams,  Ex'rs,  915. 

Palmer  and  others  held  Wells'  obligations 
or  contracts  to  account  for  more  Uian  10,000 
bushels  of  wheat.  vala«d  at  above  $.7,000. 
On  the  day  he  executed  and  delivered  the  in- 
struments involved  in  this  litlg.'ition,  he  had 
in  store,  with  which  to.  redeem  receipts,  only 
lialf  the  amount  oC  wheat  necesanry  for  tbe- 
purpo-w.     He  was  hopelessly  and  irretriev- 
ably a  bankrupt.     EEe  was  prepailng.  to  da- 
part  from  beyond    tlie  jurisdiction .  of  the- 
state,  and  next  day  removed  to  an  adjoining- 
territory.     To  illustrate  the  situation,  should 
it  be  held  that  the  holders  of  these  receipts 
were  not  of.  the  creditors  lUABtioned  in  ibe- 
law,  let  us  suppose  that  the  money  and  prop- 
erty (aside  from    tlie  wheat)  obtained   by 
Palmer  had  been  unlawfully  conveyed  to  a 
general  creditor,  or  to  a  third  person  for  tbe 
benefit  of  a  g^-neral  creditor,  instead  of  to.> 
Palmer.     That  conveyance,  no  matter  haw. 
fraudulent  and  preferential,  could  not  be  at- 
ladied  in  insolvency  proceedings  until  those- 
ladding  wlieat  reeeipLa  had  followed  them 
thiougli  tlie  useless  ceremony  of  a  demand, 
and  into  judgments  against  Wells,  (who  in^ 
the  mean  time,  and  very  ]>romptIy,  had  gone- 
beyond  the  borders  of  our  state, )  if  the  court 
below  waa  rij^ht  in  its  conclusion  of  law; 
nor  could  these.  untortuiMte  owners  of  tbe- 
receipts  take  any  steps  in  proceedinj(s  in  in- 
solvency, or  any  part  therein,  iiiitil  ihey  had, 
in  some  tuanner  not  apparent,  to  us,  made 
the  demand  and  obtained  aervtoe  of  a:  sum- 
mons upon  Wells  after  he  had  gone  from 
the  state,  and,  in  time,  become  hisjiulgment 
creditors.     Such  a  restricted  view  of  the 
statute  cannot  be  tolerated.     We  are  clearly 
of  the  opinion  that  it  includea  and  compre- 
hend»,  as -creditors  of  an  insolvent  debtor, 
all  persons  who  hold  receipts  in  tbe  form- 
hereinbefore  mentioned,  and  that  the  trans- 
fer and  conveyance,  whereby  they  or  any  of 
them  secure  a  preferenoe  over  other  cred- 
itors, cannot  stand. 

Finally,  it  is  suggested  that,,  as  Palmer 
acted  as  an  agent  or  tntsteetiniplyin  the 
dialuirsem-nt  of  tliei  money,  wbicta  was  all 
paid  out  before  this  suit  was  begun,  he.  must 
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be  exonerated.  If  his  liability  ever  accrued, 
it  was  at  ihe  time  he  received  the  deed  and 
order.  It  cannot  be  made  to  depend  upon  a 
contingency,  sucli  as  the  character  in  which 
he  may  be  acting,  or  the  time  within  which 
he  completes  tlie  preference  by  disbursemi'nt 
of  tlie  money.  Tlie  judgment  appealed  from 
is  reversed,  and  llie  case  remanded  to  the 
district  court,  with  orders  that  judgment  be 
entered  for  the  plaintiff  in  accordance  with 
tlie  views  herein  expressed. 

The  Chief  Justice,  being  absenton  account 
of  illness,  took  no  part  in  this  ciise. 


State  ex  rel.  Holman  v.  Murray. 
(Supreme  Court  of  Minnesota.     June  26, 1889.) 

COXSTtTCTtONAL    LAW — MONICIPAL    CORPORATIONS 

— Election  or  OmcERa. 

1.  Tested  by  section  87,  art.  4,  of  the  state  con- 
stitution, which  provides  that  "no  law  shall  em- 
brace more  than  one  subject,  which  shall  be  ex- 
pressed in  its  title, "  the  statute  by  which  the  first 
Tuesday  in  March  was  fixed  as  the  dav  upon  which 
the  council  of  the  city  of  St.  Paul  sliould  elect  a 
corporation  attorney  to  succeed  the  person  elected 
in  the  year  1885  (section  8,  c.  888,  Sp.  Laws  lUti?) 
is  unconstitutional  and  void. 

2.  The  statute  in  force  regulating  such  election, 
and  designating  the  second  Tuesday  of  March  as 
the  day  upon  which  the  council  should  elect  such 
officer,  (section  21,  c.  7,  Sp.  Laws  1885,  as  amend- 
ed by  section  6,  c.  48,  Sp.  Laws  1887,)  construed  as 
absolutely  prohibiting  an  election  upon  a  day 
antecedent  to  that  specified. 

S.  A  person  elected  upon  the  first  Tuesday  of 
March,  1889,  to  the  ofHoe  of  corporation  attorney, 
cannot  hold  the  oflice,  as  against  another  elected 
upon  the  day  named  in  section  21,  c.  7,  supra,  as 
amended. 

(Syllabue  by  the  Cov^rU) 

Writ  of  quo  warranto. 

Muses  JS.  Claj)p,  Atty.  Gen.,  and  J.  B.  d- 
W.  H.  Sanborn,  for  reliitor.  C.  D.  &  T.  D. 
O'Brien  and  Henry  J.  Horn,  fur  respondent. 

Collins,  J.  This  is  a  proceeding  in  the 
nature  of  quo  warranto,  instituted  by  the 
attorney  general  of  tlie  state  under  the  au- 
thority conferred  upon  him  in  section  3,  c. 
79,  Gen.  St.  1878,  against  the  respondent, 
whom  he  charges  with  having  usurped  and 
intruded  into,  with  unlawfully  holding  and 
exercising,  the  olBce  of  corporation  attorney 
for  the  city  of  St.  Paul.  Tlie  facts  are  brieHy 
these:  On  the  first  Tuesday  of  the  month  of 
March,  1885,  pursuant  to  the  terms  of  the 
statute,  (section  21,  c.  7,  Sp.  Laws  1885.)  the 
respondent,  Murray,  was  duly  elected  to  the 
office  of  corporation  attorney  for  sai.l  city  for 
the  period  of  two  years.  Iletlieieupun  duly 
qualified,  has  ever  since  and  is  now  exercis- 
ing and  performing  the  duties  of  said  office. 
On  the  first  Tuesday  of  March,  1887,  lie  was 
again  elected  to  said  office,  and  thereafter 
took  the  oath  required  by  law,  and  tiled  a 
bund.  At  this  time  there  was  no  opposition 
to  Mr.  Murray,  nor  was  another  election 
held  that  year.  On  the  first  Tuesday  of 
Marcli,  liiS\),  at  a  regular  meeting  of  the 
common  council  of  said  city,  all  of  the  alder- 
men (17  in  number)  being  present,  and  there 
being  ^wo  candidates  for  the  office  in  ques- 


tion, the  respondent  received,  vtDa  voce,  the 
votes  of  nine  members  of  the  council,  while 
his  opponent  rei-eiv^  the  notes  of  but  eight. 
The  presiding  officer  declared  at  once  that 
there  was  no  election,  tliat  the  action  was 
premature,  and  that  a  corporation  attorney 
could  not  be  legally  chosen  until  the  second 
Tuesday  of  the  month,  and  refused  to  declare 
the  respondent  electeil.  After  some  parlia- 
mentary skirmishing,  a  motion  was  made 
and  carried,  two  members  of  the  council  vot- 
ing "Ho,"  that  the  res|ioiident  be  declared 
dtdy  elected  corporation  attorney  for-  the 
term  of  two  years.  The  council  therealter 
adjourned  to  the  second  Tuesday  of  March, 
and  upon  that  day  again  proceeded  to  vote 
for  an  attorney.  The  relator,  Oscar  E.  Hoi- 
man,  who  iiad  nut  previously  been  a  candi- 
date, received  nine  votes,  the  respondent 
four,  wliile  four  of  the  aldermen  refused  to 
vote.  The  relator  was  then  declared  elected. 
At  this  meeting  the  respondent  presentt-d  a 
lioiid,  having  previously  taken  an  oath  of  of- 
fice, which  the  council,  having  first  refused 
to  accept  or  approve,  referred  to  the  commit- 
tee on  ways  and  meiins.  The  relator  then 
filed  an  oath  of  office,  upon  the  third  Tues- 
day of  March  presented  his  bond,  and  the 
same  was  formally  accepted  and  approved  by 
the  council.  Ue  has  since  been  excluded 
from  exercising  any  of  the  duties  of  the  of- 
fice. 

The  question  between  the  parties  is  as  to 
which  of  these  elections  must  be  declared 
valid,  and  this  brings  us  to  a  statement  of 
the  legislation  upon  the  matter.  Chapter  7 
of  the  Special  Laws  of  1885.  before  men- 
tioned, is  entitled  "An  act  to  amend  the 
charter  of  the  city  of  St.  Paul,  and  the  acts 
amendatory  thereof,"  and  wras  approved 
March  2,  1885.  By  section  21  it  is  provided 
that  "the  corporation  attorney  shall  be  elect- 
ed by  the  common  cuuncil  of  the  city  on  the 
first  (1st)  Tuesday  of  March,  one  thousand 
eight  hundred  and  eighty-five,  (1885.)  and 
shall  hold  his  office  for  the  term  of  two  (2) 
years  thereafter."  Attention  must  here  be 
called  to  the  fact  that  this  law  did  not  pro- 
vide for  an  election  subsequent  to  that  held 
in  1885.  In  other  words,  it  made  no  pro- 
vision for  the  election  of  a  successor  to  the 
person  who  might  fii-st  be  elected  as  corpora- 
tion attorney,  and  whose  terra  of  office  had 
been  limiteil  to  the  period  of  two  years.  This 
was  evidently  an  oversight,  and  by  an  act  of 
tlie  le>;i3lature  entitled  precisely  as  was  that 
of  1885,  approved  February  -22.  1887,  chap- 
ter 48,  Sp.  Laws  1887,  §  21,  supra,  was 
amended  (see  section  6)  by  inserting,  im- 
mediately after  the  figures  in  parenthesis, 
"18S5,"  the  words  and  figures,  "and  on  the 
second  (2d)  Tuesday  of  March  every  two 
years  thereafter."  It  will  now  be  observed 
that  by  this  amendment  uU  elections  subse- 
quent to  the  first  were  fixed  for  the  second 
instead  of  the  first  Tuesday  of  the  month. 
Hy  the  third  section  of  an  act  approved  a  few 
days  hiter,  on  March  1st,  (chapter  333,  Sp. 
Liiws  1887,)  the  word  "second,"  in  section 
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6  of  the  amendment  of  February  22d,  was 
stricken  out,  and  the  word  "first"  inserted 
in  lieu  thereof;  tlie  manifest  purpose  of  tiie 
change  being  to  designsite  tlie  first  Tuesdaj 
of  March  as  tlie  day  upon  which  an  attorney 
alioiild  be  electt-d  instead  of  the  second. 

The  election  in  1887,  under  whicli  the  re- 
spondent qualified  and  served  for  two  years, 
was  held  under  the  amendment  of  March  1st; 
and  the  proceedings  of  ihe  council  upon  the 
IJrst  Tueoday  of  March,  1889,  were  also  un- 
<ler  the  same  statute,  whuh  is  now  admitted 
by  all  to  be  repugnant  to  a  section  of  our 
state  constitution,  nnd  tlieiefore  void.  The 
act  of  the  legislature  in  wl:ich  the  aniend- 
luent  is  found  (chapter  333,  supra)  is  entitled 
"An  act  to  provide  additional  compensation 
to  the  auditor  and  assessor  of  Ramsey  coun- 
ty for  cli-rk  hire  during  the  years  one  thou- 
sand eight  hundred  and  eighty-seven  (1887) 
and  one  thousand  eight  hundred  and  eighty- 
eight  (1888)  in  transcribing  the  books  of 
their  respective  offices,  rendered  necessary 
by  reason  of  the  extension  of  the  city  limits 
and  for  other  purposes. "and  is  in  dirtct  vio- 
lation of  that  inhibition  found  in  the  state 
constitution  (article  4.  §  27)  which  directs 
that  "no  law  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in  its  title." 
It  provided  for  and  embraced  four  subjects — 
First,  in  the  first  and  second  sections,  addi- 
tional compensation  for  tlie  auditor  and  its- 
se.ssor  of  the  county,  the  only  subject  m** n- 
tioned  in  its  title;  second,  in  the  tiiird  sec- 
tion, the  amendment  now  b  ing  considered; 
thii-d,  in  the  fourth  section,  the  salary  of  the 
city  jailer;  and,  fowrth,  in  the  fifth  section, 
the  sidiiry  of  the  market  master  of  the  city. 
Beneath,  and  covered  by  a  title  which  relates 
solely  to  extra  compensation  for  two  of  the 
officers  of  Ramsey  county,  is  found,  in  addi- 
tion to  that  wliich  might  be  expected — Fir-it, 
a  cliange  in  the  lime  fur  the  election  of  an 
ofiicer  of  the  city  of  St.  Paul:  and,  secondly, 
the  salaries  fixed  for  two  other  officers  of  the 
same  municipality. 

It  would  be  difficult  to  invent  a  law  more 
obnoxious  to  the  constitutional  restriction 
above  quoted;  for  one  of  the  subjects — that 
indicated  by  the  title — is  absoli^tely  foreign 
to  each  of  the  other  subjects,  and  as  inde- 
pendent of  them  IIS  if  it  had  appeared  in  a 
separate  act.  See  State  v.  Klnsella,  14  Minn. 
524,  (Gil.  395.)  Being  obliged,  therefore. 
to  put  aside  tlie  amendment  of  March  1, 1887, 
the  respondent  is  met  with  the  fact  that  he 
was  nut  elected  upon  the  day  designated  by 
the  act  approved  February  22,  1887,  but  one 
week  enriier,  upon  the  first,  instead  of  upon 
the  second,  Tuesday  of  the  month  of  March, 
and  con;iequently  prior  to  the  day  upon 
which  came  the  duty  to  elect.  He  is  also 
confronted  by  the  further  fact  that  upon  the 
day  fixed  by  the  statute  fur  the  performance 
of  the  duty  in  question  the  city  council 
formally  elected  another  person,  the  relator 
in  this  proceeding,  to  the  office.  In  State  v. 
Smith,  22  Minn.  218,  this  court  passed  upon 
a  section  of  a  city  charter,  by  which  the 


council  was  required  to  elect  an  assessor  at 
the  first  meeting  held  after  the  annual  city 
election,  fixed  by  law  for  the  first  Tuesday 
in  April.  The  city  election  was  held  upon 
April  7th,  and  the  first  meeting  of  the  coun- 
cil was  upon  the  14tli.  At  this  meeting  no 
action  was  taken  upon  the  question  of  eh>ct- 
ing  an  assessor  to  succeed  the  relator,  whose 
term  of  olfii-e  expired  the  next  day.  At  the 
next  regular  meeting,  on  the  21st,  an  unsuc- 
cessful effort  was  make  to  elect,  and  an  ad- 
journment bad  to  the  25th.  No  quorum  being 
present  on  the  25th,  further  adjournment 
was  had  to  the  29th,  when  the  respondent 
was  elected.  The  questiun  involv^  being 
the  right  of  the  respondent  to  exercise  the 
duties  uf  the  office,  the  late  Justice  Cornell, 
speaking  for  the  court,  after  assuming  that 
an  assessor  should  have  been  elected  on  the 
14th,  said:  "The  failure  of  the  council  then 
to  act  upon  the  matter,  and  its  adjournment 
sine  die,  did  not  relieve  it  from  the  duty, 
which  the  law  imposed  upon  it,  of  making 
an  election.  So  far  as  relates  to  the  time 
when  such  election  should  be  made,  the  stat- 
ute is  simply  directory.  Having  neglected 
its  duty  at  the  proper  time,  from  whatever 
cause,  tlie  obligation  still  rested  upon  it  to 
elect  at  the  earliest  opportunity. " 

No  one  would  question  the  genfral  rule, 
as  outlined  in  the  foregoing  extract,  that 
when  a  day  is  specified  upon  wliich  a  public 
officer  is  to  perforin  an  official  act  regarding 
the  rights  and  duties  of  others,  the  require- 
ment will  be  considered  merely  directory, 
unless  the  nature  of  the  act,  or  the  words 
used  in  the  statute,' show  that  the  designa- 
tion of  the  day  was  intended  as  a  limitation 
upon  or  restriction  of  the  power  of  the  offi- 
cer. The  statute  under  discussion  in  this 
case  being  simply  directory,  it  is  claimed  by 
the  respondent  that,  under  this  rule,  when 
the  act  is  performed  upon  a  wrong  day,  it 
makes  no  difference,  in  principle  or  in  prac- 
tice, whether  such  performance  is  upon  a 
day  antecedent  or  subsequent  to  that  desig- 
nated by  the  law;  or,  to  present  it  in  anoth- 
er form,  the  claim  is  that  whenever  the  stat- 
ute grants  the  power  or  imposes  the  duty 
upon  a  large  or  small  body  of  electors  to  pro- 
ceed upon  a  fixed  and  certain  day  to  the  elec- 
tion nf  a  public  olficer,  and  the  right  and 
duty  Is  exercised  and  discharged  upon  the 
day  and  in  the  manner  prescril>ed,  the  per- 
son so  elected  can  be  deprived  of  his  office  by 
another  person  who  has  at  8om>>  previous 
time,  without  regard  to  the  statutory  direc- 
tion, received  a  majority  of  the  votes  of  this 
same  body  of  electuro.  And  it  is  upon  this 
proposition  that  the  respondent  is  finally 
compelled  to  rest  bis  claim  to  the  office  in 
dispute. 

None  of  the  cases  cited  by  counsel  in  sup- 
port of  their  argument  sustain  the  |iosition 
assumed.  Leech  v.  State,  78  Ind.  570,  and 
Whitney  v.  Van  Buskirk,  40  N.  J.  Law,  463, 
are  to  the  effect  tliat  an  election  may  be  held 
to  fill  a  vacancy  eaused  by  resignation  to  take 
effect  on  a  future  day,  before  there  is  an  act- 
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ml  vacancy.  Teople  v.  Keeling,  4  Colo.  1^, 
is  a  case  from  which  it  appears  that  by  legis- 
lative enactment  the  day  upon  which  a  cer- 
tain municipality  was  authorized  tohcdd  its 
annual  charter  election  was  changed  from 
the  first  MondHy  to  the  first  Tnesitay  of  April. 
In  ignorance  of  ttie  diimge,  an  election-  was 
held  upon  the  first  Monday,  at  which  offlcera 
were  elected,  who  thereafter  qualified,  and, 
at  the  time  tliey  were  cited  into  court  to  show 
cuuse  wliy  a  writ  of  quo  warranto  should  not 
issue  to  test  their  right  to  the  ofltcfs,  were 
discliarging  their  official  duties,  withont  ob- 
jection or  opposition.  The  cowrt  said  th«t 
the  election  liad  not  been  property  lield,  l»ot 
discliarged  the  order,  hecaose  a  rvmoval  of 
the  acting  officers  would  deprive  the  munici- 
pality of  nil  government  until  after  the  next 
charter  election.  The  court  in  rendering  its 
opinion  seems  also  to  have  been  influenced 
by  the  fact  that  no  one  objected  to  ttie  ekc- 
tion  on  the  day  it  was  held,  and  tliat  it  ap- 
peared tiiKt  the  election  substantially  ex- 
pressed the  wUl  of  those  interested.  Tlie  ef- 
fect of  this  cnse  is  against  the  respondent, 
for  the  court  expressly  determined  the  elec- 
tion actually  held  to  be  void.  As  we  fail  to 
see  the  releviincy  of  the  other  cases  cited  In  hia 
behalf,  they  will  not  be  reviewed. 

The  counsel  for  each  of  these  parties  have 
called  attention  to  Lynch  v.  Lafland,  4  Cold. 
96,  and  it  has  some  pertinency.  An  ordi- 
nance rei]uired  a  city  council  to.elect  a  city 
physician  as  soon  after  its  organization  aa 
convenient,  who  should  hold  his  otBce  f  or  the 
term  of  one  year.  IramediMtely  after  Use 
council  organized,  in  Jiio^.  1865,  it  elected 
such  physician.  By  miutake  and  oversight 
no  ch;Tter  election  was  held  in  June,  1866, 
as  it  should  have  bern,  but  an  election  was 
luid  in  the  rounUi  of  October  of  that  year. 
The  council,  mnde  ap  in  whole  or  in  part  of 
aliiermen  tlien  elected,  organized  at  once,  and 
cliose  a  city  physician,  -whose  claim  to  the  of- 
fice was  resisted  by  another  person  elected  in 
June  previous,  by  the  old  council,  and  who  in- 
sisted that  his  term  of  otiiue  did  not  oxpire 
until  June,  1867.  Tlie  couil  awatxled  tlie 
office  to  tlte  person  elected  in  Octol)er,  hold- 
ing tite  election  In  Jan«  preceding  to  have 
been  to  fill  a  vacancy  only.  The  bearing  of 
this  decision  is  in  favor  of  the  relator. 

In  many  of  the  cases  cited  by  counsel  for 
the  cotitetrtiiiit  here,  (he  tim«  tor  an  election 
had  been  fixed  by  the  constiuitions  of  the 
states  in  which  tlte  litigation  has  ar.sen,  and 
for  ihiit  reason  they  are  not  applicable.  Of 
this  class  may  be  noted  People  v.  Scheillein, 
95  N.  Y.  12S,  and  Daggett  v.  Collins,  2  Xev. 
351.  It  is  obvions  that  a  conslitutioniil  pro- 
vision, fixing  the  time  for  electing  ofiiL«tB 
therein  created,  as  at  the  general  election  in 
a  certain  year,  cannot  be  disregnrdeil,  and 
such  ofllcera  chosen  at  some  other  time,  either 
l)efore  or  arter  the  general  election  specified. 
Another  class  of  cases  are  those  in  which  the 
dispute  has  been  over  the  length  of  the  otH- 
ciai  term,  or  whetlier  the  day  of  electioii  had 
been  changed  by  law.    These  are  the  cases 


of  Showalter  r.  Cox,  26  Kan.  120;  People  v. 
Witberell,  14  Mich.  48,  and  Do  Armond  v. 
State,  40  Ind.  469. 

In  the  case  at  bar  it  stands  admitted  that 
the  relator  was  elected,  if  at  all,  upon  the  day 
expressly  set  apart  for  that  purpose,  and  by 
a  board  exciiisively  authorized  by  law  to 
elect,  iind  tiuit  the  term  of  office  of  the  re- 
spondent under  the  election  of  Ui87  bad  folly 
expired.  In  these  respects,  aitd  in  tiie  fur- 
ther importimt  fact  that  we  have  the  re- 
spondent's daiffl  to  tin  office  vigorously  con- 
tested by  one  who  affirms  tliat  the  place 
is  his  by  right,  this  case  Is  easily  distin- 
guished from  several  of  the  cases  heretofom 
mentioned.  It  is  not  a  proceeding  wherein 
to  grant  the  relief  demanded  leads  to  the  sus- 
pension of  maniclpal  government  for  a  long 
period  of  time,  as  would  have  been  the  in- 
evitalde  result,  specially  referred  to.  in  Peo- 
ple V.  Keeling,  supni,  and  in  State  v.  Tolan,  3S 
X.  J,  Law,  196;  and  in  which,  by  reason  of 
ttie  public  Interests  which  would  thereby 
salfer  seriously,  the  court  ought  to  and  did 
exercise  its  discretion,  by  refusing  to  disturb 
the  acting  officers. 

Nor  is  there  anything  in  the  suggestion 
that  because  under  the  rules  the  regular 
meetings  ef  the  city  oonnoil  are  fixed  for  the 
first  and  third  Tuesdays  of  esich  month. 
and  no  regular  meeting  is  appointed  for  the 
second  Tuesday,  the  statute,  which  imposes 
upon  the  coiindl  a  public  duty  upon  the  day 
h^  mentioned, -can  be  so  tut  ignored  as  to 
allow  or  auttMM-ize  tiie  performance  «f  this 
duty  upon  some  e«rlier  day.  The  rule  itself 
must  be  made  to  yield,  and  not  the  statute. 
To  allow  a  dnty  of  this  character  to  be  per- 
formed in  adVBTice  of  the  day  named,  and 
consequently  witltout  limit  as  to  time,  would 
be  to  confer  upon  an  elective  board  or  b<jdy, 
possessing  the  disposition  so  to  do.  the  right 
to  anticipate  vacancies,  and  fill  offices  under 
its  control,  at  pleasure,  weeks,  or  perhaps 
months,  before  the  proper  time.  It  would 
lead  to  the  appointment  and  election  of  offi- 
cers by  men  composing  one  t>oard  or  body, 
which,  for  obvious  reasons,  the  st«tute  de- 
signed should  be  selected  by  their  successors 
in  office.  Such  a  rule  ot  law  cannot  be 
adopted  with  safety  to  public  or  priv;it« 
rights,  and  the  statute  in  question,  by  wltich 
the  time  for  electing  a  corporation  attorney 
Wits  fixed  for  the  second  Tuesday  of  March, 
nijst  be  construed  as  absolutely  prohibiting 
an  election  upon  any  anterior  day.  In  addi- 
tion to  tlie  grounds  heretofore  stated  for  socb 
a  conclusion,  an  additional  and  complete  one 
may  be  found  in  the  reasoning  of  all  the  de- 
cisions in  which  statutes  of  the  kind  htrein 
involved  have  l»een  held  directory  merely, 
and  not  mandatory,  to  the  extent  of  permit- 
ting and  authorizing  an  election  or  appoint- 
ment at  a  later  day  titan  that  named  in  the 
law.  This  reasofiing  and  argument  is  clearly 
stated  and  made  prominent  in  State  v.  Smith, 
snpra.  Sach  a  statute  is  declared  directory 
solely,  because  the  body  whose  duty  it  is  to 
elect  u^wn  a  day  certain  having  neglected  to 
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perform  tlie  duty,  from  some  cause  wholly 
iiiunaterial,  the  obligHtion  still  remains,  and 
must  be  fuIfiileU  at  the  earliest  opportunity. 
It  is  apparent  from  this  reasoning  that  t)ie 
occasion  for  holding  a  law  directory  in  its 
terms  cstnnot  arise  In  any  case  until  there 
has  been  an  omission  or  neglect  .from  some 
•  cause  U)  obey  its  provisions, — until  there  has 
bt>en  N  default  of  duty,  with  a  continuing  ob- 
ligation to  perform. 

As  the  statute  (s«^tions  5-7,  9,  c.  79,  su- 
pra) authorizes  judgment  in  this  proceeding 
upun  the  riglits  of  ttie  relator  as  well  as  those 
of  the  ie3|)0iident,  it  is  ordered  that  judgment 
be  entered  ousting  and  excluding  said  le- 
spomient,  Murray,  from  the  ofHee  of  corpo- 
ration attorney  for  the  city  of  St.  Paul,  and 
that  he  forthwith  surrender  and  deliver  up 
to  the  relator,  Holman,  possession  of  said 
oMee,  with  aU  tii«  books  and  papers  rdating 
thereto. 


First  Nat.  Bakk  o.  St.  Cboix  Boom  Co. 

(Supreme  Court  of  Minnesota.    June  27,  1889.) 

Tkovbb  and  Convbusion— Puiadino. 

1.  Where  a  pleading  sets  out  the  facts  by  which 
-the  pur^  claims  to  have  acquired  title  to  property 

followed  by  •  general  allegatton  of  ownersbiB  a«  a 
result  of  nieh  facta,  the  partionlar  foot*  alleged 
will  control;  and.  If  tbey  are  insulBcient  to  sus- 
tain such  result,  the  pleading  is  iiad.  FoUowiug 
Mnney  r.  Fridley,  0  MiiSn.  84.  (Gil.  88.) 

2.  In  an  action  for  wrongful  oonversioo  it  is  net 
necessary  to  ptead  tlie  speclfio  aots  oonMituUug 
the  alleged  conversion. 

S.  A  general  allegation  that  the  defendant  has 
'  wrongnillj  uonvertod  the  property  !■  sufflcient, 
{SiiUabttt  by  Ot€  Court.) 

A|>|i«al  from  municipal  court  of  Stillwater; 
Mi-ri'iiAWAV.  .ludge. 

Action  fur  conversion  by  the  First  National 
Hank  of  Anolia  against  the  St.  Croix  Boom 
<Juin|iany.  Demurrer  to  complaint  overruled, 
and  defendant  appeals. 

J.  N.  di  /.  IV  Ca$tle,  for  appt-liant,  O.  P. 
(Jreyoiy,  for  respondent. 

Per  Curiam.  The  only  allegations  in  the 
complaint  as  to  plaintiff's  right  to  or  interest 
in  tlie  property  alleged  to  have  been  wrong- 
fully converted  is  "that  the  phiintilT,  in  tlie 
regular  ouurae  uf  business,  and  to  effect  tlie 
payment  of  money  already  loaned  and  a  debt 
'  owing,  took  an  assignment  of  the  logs  marked 
F.  D.  A.,  and  of  the  logs  bearing  said  mark, 
on  or  abuiit  the  9tb  of  February,  l^il6^  and 
then  and  thereby  became,  and  ever  sinoe  has 
continued  to  be,  Uie  owner  of  ali  the  logs 
iiearing  said  mark."  ThA  pleader  mlglit 
have  contented  hiipeelf  with  a  general  alle- 
galiun  of  ownership,  but  he  has  attempted  to 
tiot  out  all  the  fiu-ts  by  wkioli  tlie  plaintitT 
became  tlie  owner,  and  then^  tlw  general  re- 
sult following  from  those  faets.  Jn  such  a 
form  of  pleading  the  particular  facts  alleged 
will  control,  aoU,  if  Uiey  ilo  not  sustain  the 
reault  reached,  the  pleading  ia  bad.  Pinney 
V.  Fjridley,  9  Minn.  34,  (Uil.  23.)  in  this 
case  there  aire  no  facts  alleged  to  support  the 


conclusion  that  the  plaintiff  became  theown- 
er  of  the  logs.  It  is  not  alleged  by  whom  or 
to  whom  the  money  was  loaned  or  the  debt 
was  owing,  or  from  whom  the  assignment 
was  taken,  or  that  the  party  from  whom 
taken  had  any  interest  in  the  logs.  In  fact 
it  would  appear  that  the  pleader  had  studi- 
ously avoided  alleging  any  material  fact. 
The  complaint,  therefore,  did  not  state  a 
cause  of  aition. 

Thesecond  objection  to  the  comphiiiit,  viz., 
that  it  does  not  state  the  particular  acts  con- 
stituting the  aHeged  ronversion,  is  not  well 
taken.  Tliis  is  ndt,  necessary.  A  general  al- 
legation that  the  defendant  has  wrongfully 
converted  the  property  is  sufUcient;  but  on 
Che  first  ground  the  demurrer  should  have 
been  sustained.    Order  reversed. 


IIOLDEir  B.  GnEVE. 
(Supreme  Court  of  Minnesota.    July  8, 1889.) 

APPSABAKOS — AUTUOBITT  OP  AtTOKSBT. 

Evidence  considered  sufficient  to  support  a  flnd- 
ine  that  an  appearance  in  an  action,  by  attovneys 
in  behaif  of  the  defendant,  was  authorized  by  him, 
so  that  he  was  thMeby  sobjeoted  to  the  jurtadi^- 
tion  of  the  courL 

(SyUnbuB  by  the  Court.) 

Appeal  frott  district  eoart,  Ramsey  coun- 
ty r  Kelly,  Judge. 

Action  l^  Grtnflll  B.  Holden  against  Abr»- 
ham  Greve  on  a  judssKnt.  Verdict  and 
juilgraemt  for  pluiitiff,  and  defendant  ap- 
peals. 

H.  L.  WiUiatna^  for  appellant.  Flandrau, 
Sfuiret  4  Culeheon,  for  respondent. 

DiCKiNSON,  J.  This  action  is  upon  a  Judg^ 
meat  recovered  in  favor  of  this plaintilT.  and 
against  this  defendant,  la  the  circuit  court 
of  the  state  of  Wisconsin,  in  the  year  1877. 
Jurisdiction  in  that  aetioo  was  acquired.  If 
at  all.  only  through  an  appearance  therein 
in  behalf  of  the  defendant  by  Tyler  A  Dick- 
enson, attorneys  oif  that  court.  The  ques- 
tion presented  upon  this  appeal  is  wliether 
the  eTidenci?  in  tikis  case  is  suffloient  to 
sustain  the  finding  tliat  the  defendant  had 
autborlzcd  aucb  appearance.  There  was  evi- 
dence In  this  case  tending  to  show  the  fol- 
lowing facts:  The  plainlifl  and  defendant 
had  been  in  partnership  at  Sparta,  Wis. 
Theix  partnership  relations  terminated  with 
some  business  matters  unselUed,  and  which 
became  a  subject  of  controversy  between 
them.  The  plaintilT  employed  the  services 
of  an  attorney  at  law,  one  Bleckman,  who  in 
the  plaintilf 's  beltalf  negotiated  with  the  de- 
fendant u))on  the  subject.  The  latter  finally 
referred  Bleckman  to  Tyler  &  Dickenson, 
saying:  "They  are  my  attorneys,  and  will 
act  for  me  in  this  matter."  Bleckman  then 
went  to  Tyler,  who  said  he  would  see  the 
defendant,  and  then  talk  with  hiui,  Bleck- 
man. Bleckman  and  Tvler  had  subaequeot 
negotiations  >  upon  the  subject,  bat  Tyler 
finally  Inlormed  Bleckman  that  the  matter 
would  have  to  be  settled  in  court;  that  he, 
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Bleckman,  would  have  to  bring  an  action. 
An  action  was  instituted,  but  before  that 
the  defendant  came  to  reside  at  St.  Paul,  in 
this  state,  where  he  has  since  resided.  A 
copy  of  the  summons  and  complaint  were 
mailed  to  him,  directed  to  his  place  of  resi- 
denr-e  hei-e.  Tlie  testimony  shows  that  the 
action  was  probably  commenced  in  February, 
1876.  When  tlie  summons  and  complaint 
were  tlius  sent  to  the  defendant  is  not  more 
particularly  shown.  April  10.  1876,  the  de- 
fendant wrote  to  one  Oppenhelm,  at  Sparta, 
who  was  connected  by  family  ties  with  the 
defendant  and  with  whom  he  had  been  en- 
gaged  in  partnership.  In  this  letter,  after 
referring  to  a  matter  with  which  one  Lett- 
son  seems  to  have  been  connected,  the  de- 
fendant said:  "I  wish  you  would  go  and  see 
Tyler  &  Dickenson  about  it,  and  let  me  know 
by  return  mail  what  is  done  in  the  cases  of 
Lettson  and  Holden.  I  have  paid  Tyler  &, 
Dickenson  cost  and  fees.  I  have  money  to 
pay  all  my  indebtedness,  ami  will  gladly 
do  it,  but  will  not  pay  anything  but  hon- 
est debts.  Please  attend  to  it.  *  *  *" 
April  12th  he  wrote  iigain  to  Oppenhelm,  re- 
questing him  to  see  Tyler  &  Dickenson  con- 
cerning the  J^ttson  matter,  ami  adding:  "In 
regard  to  the  Holden  matter,  I  wish  you 
would  let  me  know  what  they  done  about  it. " 
Oppenheim  gave  these  letters  to  Tyler  & 
Dickenson,  sisking  them  to  attend  to  the  sub- 
ject referred  to.  They  then  served  notice  of 
their  appearance  in  the  action  in  behalf  of 
(he  defendant.  They  subsequently  with- 
drew their  appearance  without  having  inter- 
posed any  defense.  Tyler  has  since  died. 
They  made  a  charge  of  $25  for  their  re- 
tainer in  the  action,  whicli  was  paid  by 
the  hands  of  Oppenheim.  It  is  fairly  to 
be  infeiTed  from  the  defendant's  testimony 
that  he  has  for  several  years  been  aware  of 
the  entry  of  the  judgment,  but  it  does  not 
appear  that  he  has  ever  sought  to  have  it  set 
aside  for  want  of  jurisdiction.  There  are 
many  direct  contradictions  in  the  testimony 
to  which  we  do  not  now  refer,  as  we  deem 
them  to  have  been  settled  by  the  verdict  of  the 
jnry.  Nor  have  we  set  forth  important  evi- 
dence going  to  oppose  the  claim  that  Tyler  & 
Dickenson  were  unauthorized  by  the  defend- 
ant to  enter  his  appearance  in  the  action. 
We  have  only  referred  to  the  evidence, 
which,  as  we  consider,  was  suflScient  to  jus- 
tify the  jury  in  finding  that  they  were  so  au- 
thorized. We  do  not  regard  the  evidence 
upon  which  this  conclusion  rests  as  being  of 
the  most  satisfactory  nature,  to  establish  the 
fact  of  jurisdiction  having  been  acquired 
over  one  u()on  whom  the  process  of  the  court 
was  never  personidly  served.  But  the  issue 
was  one  of  fact  for  the  jury,  and  the  decision 
must  depend  to  a  considerable  extent  upon 
the  credibility  of  witnesses,  and  we  do  not 
think  that  tlie  verdict,  supported  by  the  ac- 
tion of  the  trial  court,  should  now  be  set 
aside.  There  was  no  error  in  receiving  evi- 
dence that  the  defendant  referred  the  plain- 
tiff's attorney  to  Tyler  &  Diukenson,  nor  in 


the  remarks  of  plaintiff's  connsel  to  the  jury 
do  we  tind  cause  for  disturbing  the  verdict. 
Order  affirmed. 


WATKIN3  e.  Minnesota  Thresher  Man- 

uf'g  Co.  et  al. 
(Supreme  Court  of  JlinncKota.    July  3, 1899.) 

CoRPOnATIONS —  RbCBI VEB'8    SAI.E  —  REDEMrTIO!!. 

An  execution  anioBt  a  corporation  having  beea 
returned  unsatisfied,  and  the  court  having,  pursu- 
ant to  the  statute,  (chapter  76,  H  9,  10,  Gen.  St. 
18T8,)  appointed  a  receiver  of  all  the  property  of 
the  insolvent  corporation  in  order  to  convert  the 
same  into  money  for  the  payment  of  ita  debts,  a 
creditor  of  the  corporation,  who  recovers  judg'- 
ment  against  it  after  the  property  is  thus  taken  in 
cugtndla  Icflia,  has  no  right  to  redeem  real  estate 
sold  by  the  receiver  under  direction  of  the  couru. 
The  receiver's  sale  is  absolute. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Washington 
county;  McCluek,  Judge. 

Horace  Q.  Stone,  for  appellant.  B.  D. 
Buffin.'/ton,  {Flandrau,  Squires  A  Cutcheon, 
of  counsel,)  for  respondent. 

Dickinson,  J.  This  is  an  appeal  from  an 
order  sustaining  a  demurrer  to  the  complaint 
in  an  action  to  redeem  certain  real'  estate 
from  a  sale  made  by  a  receiver  of  a  corpora- 
tion, the  Northwestern  Manufacturing  A 
Car  Company.  The  pbiintiff  held,  by  assign- 
ment, a  judgment  against  that  corporation 
junior  to  tliat  under  which  the  receiver  was 
appointed;  the  latter  judgment  having  lieen 
recovered  by  £.  L.  Hospes  &  Co.  The  re- 
ceiver was  appointed  pursuant  to  the  provis- 
iona  of  section  9,  c.  76,  Oen.  St.  1878,  upon 
the  complaint  of  Hospes  &  Co.,  after  the  re- 
turn of  an  execution  unsatisfied.  After  the 
appointment  and  qualification  of  the  receiver,, 
upon  the  petition  of  the  Minnesota  Thresli- 
er  Manufacturing  Company,  which  corpora- 
tion lield  a  majority  of  the  stock  of,  and  the 
greater  part  of  the  debts  against,  the  North- 
western Manufacturing  &  Car  Company,  the 
court  decreed  that  a  sale  be  made,  in  one  en- 
tire mass,  of  all  the  assets  of  the  latter  cor- 
poration, without  redemption.  The  sale  was 
so  made  by  the  receiver  in  Octoljer,  1888,  for 
the  sum  of  81,105,000.75.  the  Thresher  Man- 
uTacturing  Company  being  the  purcha.ser, 
and  conveyances  were  made  by  the  receiver 
to  the  purchaser.  This  sale  Included  the  real 
estate  now  sought  to  be  redeemed,  with  other 
property. 

The  complaint  is  indefinite  as  to  the  time 
when  the  receiver  was  appointed  and  quali- 
fied, but  it  was  virtually  conceded»upon  tlie 
argument  that  this  was  before  the  recovery 
of  the  judgment  by  virtue  of  which  thia 
plaintiff  now  asserts  a  right  of  redemption 
of  the  receiver's  sale.  It  is  apparent  that 
the  scope  and  purpose  of  the  proceedings  au- 
thorized by  sections  9  and  10,  c.  76,  above 
referred  to,  pursuant  to  which  this  receiver 
was  appointed,  are  not  limited  to  securing 
the  satisfaction  of  the  judgment  of  the  com- 
plaining creditor,  but  that  all  the  property  of 
the  corporation  may  be  thus  taken  into  the 
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custody  at  tbe  law,  conveited  into  money, 
and  distributed  to  pay  all  tbe  debts  of  tbe 
corporation.  It  whs  so  considered  in  Trust 
Co.  V.  Machine  Works.  35  Minn.  543,  29  N. 
W.  Sep.  349.  The  amendment  of  section  10 
in  1887  (chapter  25)  even  more  clearly  than 
did  the  statute  as  it  previously  stood,  discloses 
tills  as  being  within  the  contemplation  of 
the  law;  and  sucb  was  the  scope  and  pnr- 
|K>se  of  tbe  pnx-efMlin^s  liere  in  question. 
Through  tlie  appointment  of  the  receiver, 
and  by  the  sale  directed  to  be  niiide,  tbe  ap- 
propriation of  the  entire  assets  of  the  insolv- 
ent corporation  to  the  payment  of  its  debts 
was  contemplated.  To  such  sales  by  receiv- 
ers of  property  held  in  ewttodia  legis  for 
sue!)  purposes,  the  right  of  redemption  is  not 
incident.  Such  a  right  could  exist  only  by 
force  of  statute.  StH:tion  323  of  chapter  66, 
Cien.  St.  1878,  declaring  that  "real  e.state 
sold  upon  execution,  judgment,  or  decree 
may  be  redeemed"  by  the  debtor,  his  beirs  or 
assigns,  or  by  creditors  having  liens,  within 
tbe  time  and  in  the  order  prrscribed,  was  not 
intended,  as  we  consider,  to  be  applied  to  re- 
ceiver's sales  under  such  circumstances.  The 
property  having  been  already  taken  from  the 
debtor  into  the  custody  of  the  law,  to  be  con- 
verted into  money  for  the  payment  of  all  the 
debts  to  the  payment  of  which  it  could  be 
lawfully  appropriated,  the  right  of  creditors 
to  subsequently  interfere  with,  or  acquire 
liens  upon,  the  property,  the  enforcement  of 
which  would  affect  tbe  rights  of  tiiose  ac- 
quiring title  under  the  receiver's  sale  made 
by  authoritv  of  the  court,  no  longer  existed. 
Bunk  v.  W'hite,  6  N.  Y.  236;  Jackson  r.  La- 
bee,  114  111.  287,  2  N.  £.  Uep.  172;  and  see 
Attorney  General  v.  Insurance  Co.,  100  2X. 
y.  279,  3  N.  E.  Kep.  193. 

We  deem  it  unnecessary  to  decide  whether, 
by  the  appointment  and  qualilication  of  the 
receiver,  without  a  conveyance  or  assignment 
to  him  by  the  debtor,  the  legal  title  to  real 
estate  became  vested  in  the  receiver,  or 
whether  that  remained  in  the  debtor  until  a 
sale  by  tbe  receiver.  However  that  may  be, 
the  entire  benetlcial  interest,  with  the  power 
of  disposition,  passed  to  the  receiver  for  the 
purposes  of  the  trust,  and  to  the  end  that  he 
might  convert  the  property  into  money  for  the 
general  purposes  contemplated.  It  is  incon- 
sistent with  the  idea  of  tiie  property  being  se- 
questered and  held  in  ciutodiu  leg/is  for  the  ac- 
complishment of  these  ends  that  it  still  be  sub- 
ject to  the  ordinary  remedies  in  favor  of  par- 
ticular creditors,  who  had  acquired  no  vested 
intertfst in  the  property  when  the  court  took  it 
into  its  custody  to  be  appropriated  in  this  spe- 
cial manner,  in  accordance  with  the  statute, 
to  tbe  satisfaction  of  all  legal  demands.  The 
plaintiif's  judgment  did  not  charge  this  real 
estate  witii  a  lien  enforceable  against  the 
property,  either  in  the  hands  of  the  receiver 
or  of  the  purchaser  at  the  receiver's  sale. 
That  sale  was  alisoluta,  and  without  redemp- 
tion. The  plai  ntitr,  for  the  satisfaction  of  his 
judgment,  cau  look  only  to  the  fund  derived 
trom  the  sale,  and  not  to  the  property  sold 


for  the  very  purpose  of  creating  such  a  fund. 
Order  atBrmed. 

The  chief  justice,  being  related  to  a  person 
interested  in  the  result  of  this  action,  did  not 
participate  in  this  decision. 


SoBiESKi  V.  St.  Patjl  &  D.  R.  Co. 
(Supreme  Court  of  Mlnneeota.    July  8,  1889.) 

Hastbk  and    Servant  —  Costributobt   Negu- 

OBVCE — Release— Fkacd — Damages. 

t.  A  railroad  switchman,  while  runnia?  upon 
the  track  at  station  grounds,  when  be  might,  out 
with  some  Incoavenieace,  have  been  outside  the 
track,  was  overtaken  and  injured  by  a  locoraotive, 
which  was  moved  withont  the  customary  signal. 
Held,  to  present  a  proper  question  for  the  jury 
whether  he  was  chargeable  with  contributory  neg- 
ligence. 

,  'i.  Parol  proof  that  the  defendant's  rules  re- 
quired the  entwine  bell  to  be  rung  was  properly  re- 
ceivedj  it  not  appearing  that  there  was  a  better 
kind  of  proof  o?  such  regulation.  Independently 
of  rules  prescribed  by  the  company,  the  law  would 
imply  a  duty  to  give  a  signal  of  the  movement  of 
an  engine,  under  the  circumstances. 

8.  Evidence  as  to  fraud  in  procuring  areleaseof 
an  existing  cause  of  action  considered. 

4.  Voluntary  payment  of  money  to  an  employ^, 
injured  by  the  negligence  of  the  defendant,  mere- 
ly as  "wages"  during  the  period  of  disability, 
does  not  constitute  a  satisfaction  of  the  cause  of 
action. 

5.  Verdict  sustained  as  to  the  amount  of  tbe  re- 
covery. 

{Syllabus  by  the  Court-) 

Appeal  from  district  court,  St  Louis  coun- 
ty: STBAKNs.  Judge. 

Jai.  Smith,  Jr.,  and  W.  A.  Jiarr,  for  ap- 
pellant. Edion  i&  HaniM  and  Edmund 
Sherioood,  for  respondent. 

Dickinson,  J.  This  action  is  to  recover 
for  personal  injuries  suffered  by  the  plain- 
tiff from  being  run  over  by  a  locomotive  of 
the  defendant  at  its  station  grounds  in  Du- 
lutb.  The  principal  question  which  we  have 
been  called  upon  to  consider  is  whether  tbe 
case  shows  contributory  negligence  on  the 
part  of  the  plaintiff,  so  that  the  verdict  in 
his  favor  cannot  be  sustained.  The  claim  of 
the  plaintiff  that  the  engine  by  which  he  was 
injured  was  started  from  a  stationary  posi- 
tion, near  the  place  of  tbe  accident,  and  run 
until  he  was  struck,  without  any  signal  by 
bell  or  otherwise,  is  so  well  sustained  by  the 
evidence  that  the  verdict  of  the  jury,  so  far 
as  it  involves  the  matter  of  the  defendant's 
negligence,  cannot  now  be  disturbed.  As- 
suming this  to  have  l)een  true,  there  is  not 
much  controversy  concerning  the  facts  bear- 
ing upon  tbe  issue  iu  to  the  plaintiff's  negli- 
gence. The  evidence  was  such  that  now, 
after  verdict,  the  facts  may  be  taken  to  have 
been  as  follows:  The  plaintiff  was  a  servant 
of  tbe  defendant,  employed  as  a  switchman 
at  Duliith,  working  in  connection  with  the 
operations  of  a  switch-engine.  He  had  been 
for  11  years  engaged  in  work  of  that  kind. 
For  about  four  years  he  luid  l)een  in  the  em- 
ploy of  the  defendant.  For  convenience  of 
description,  we  will  say  that  the  main  track 
Digitized  by  VjOOQIC 


'664 


NOBXH>F£aTXBB  BEPOfiXXB.  Vol.  42. 


[Uiiin. 


■of  tba  railcoad  -wns  Lud  in  411  «ast  and  wrat 
course.  On  either  side  of  it,  north  and 
south,  were  side  traclis,  parallel  with  it,  and 
connected  with  it  by  switches.  On  the  19tli 
of  Dacexabec,  (between  7  and  8  o'clock  In  tite 
morning,  wliile  libe  engiae  with -wili lob 'the 
plaintiff  was  at  work  was  standing  upon  the 
north  side  track,  it  became  necessary  for  the 
plaintiff  to  go  south-easterly  across  the  main 
track  about  600  feet  to  get  some  coupling 
links  and  pins,  in  order  to  mnke  some  coap- 
4hi<;s  in  connection  with  theopenitionsof  his 
switch-engine.  Having  procured  them,  in 
returning  to  his  engine,  having  reiushed  the 
main  tnick,  lie  ran  along  Ltbetween  thed-aiis 
toward  the  west,  in  the  direction  of  his  own 
«ngine.  As  he  did  so  he  saw  and  x^nssed  the 
engine  by  which  he  was  injured,  wliicb  was 
then  staniling  upon  the  south  side  track. 
After  he  had  pnsaed  this  point,  this  engine 
ran  easterly  by  a  switch  to  the  nuiin  track, 
and  baeked  w^est  on  tl>e  main  track,  overtak- 
ing the  plaintiff,  iind  running  over  him.  Xo 
signal,  by  bell  or  otherwise,  as  we  must  now 
consider,  was  given  of  tlie  starting  of  the  en- 
gine, or  when,  having  reached  Llie  .main 
•track,  the  directiwn  of  its  movement  vras  re- 
versecl,  and  it  ran  west  to  tlie  place  Of  The  ac- 
cident. The  distance  of  the  R)ov«nient8  to 
wliicli  we  have  referred  was  not  great.  It 
does  not  appror  that  the  platatrifT's  whole 
course  along  the  main  track  was  more  than 
about  300  feet.  The  plaintiff  knew  when  he 
s»w  this  engine  fltantllng  on  -the  side  track 
that  it  would  run  out  on  the 'main  track,  and 
go  west  as  it  -did,  bnt  'djd  not  knew  wiien 
tMa  would  bedsne.  He  did  not  see  !t  start, 
and  was  in  no  way  notified  of  itB  no'vements 
until  the  instant  it  struck  him.  It  was  the 
iknown  custom  to  indicnte  the  iDorement  of 
.engines  .by  the  rini^ing  of  the  Mi\.  Tliere 
wa»  room  for  the  plaintiff  to  tmve  traveled 
along  the  road  between  the  miiin  and  side 
tracks,  bot  in  doing  this  he  would  have  tiMd 
to  wade  in  enow  of  cunsidenUjle  depth,  Tari- 
ously  estimated  by  tbe  witneese:;  .-ft  from  sn^ 
■KIT  eight  inches  to  belwoen  one  and  two  feet, 
whilK  betvween  the  raila  of  the  main  track 
was  a  beaten  path  where  otiieiis  had  traveled. 
Kol  much  need  be  added  to 'this  stMtemenit 
•at  tbe  case  iu  indicate  the  reason  for  oar  loon- 
«luaion  that  tlie  determinai  ion  of  tbe  }nry 
upon  tlic  issue  of  the  ptaintiS's  negligence 
■WHS  reasonably  ju«)tltied.  It  is  true  that  thei'C 
-WM  some  danger  iaeurred.  But  dnnger  in 
■some decree  was  neeessinly  Incident  to  :tiie 
plaintitT's  emplo^'ment;  mid,  while  it  night 
have  been  clearly  a  caae  of  negligi-nce  itane 
wliiise  duty  did  not  require  him  to  be  abont 
.these  premLses  were  to  have  placed  Mmst-If 
in  t}ie  position  of  the  plaintiff,  it  does  not 
neoessarily  follow  that  be  is  ^to  be  deemed  to 
iinve  been  wanting  in  tliat  degree  of  care 
wliicb  ordinarily  prudent  men  inight  be  ex- 
pected to  CKerciae  nnder  like  vir^cumstances. 
He  was  familiar  wiUi  theee  stirraundings; 
and  the  danger  which  hr;  might  ordi.narily 
«npotmter  and  be  counlzant  of  would  not  l>e 
likelv  to  disturb  the  liurmunious  actiou  ol: 


.Us  VHntal  faoulties.  or  impel  him  to  an  on- 
reesonicUe  couDae  of  coadoct.  Ha  knew  ttie 
rignals  indicating  danger,  «nd  anderstoo.l 
their  iflxport.  Hisattention  was  to  be  given 
uot  merely  to  his  Awn  personal  autety,  but 
also  in  due  degive  to  the  discharge  of  tbe  du- 
ties which  kept  Mm  eonstanU^  aibout  »>.ii 
upon  the  raiiroad  track.  B»  was  reqirirwl  to 
cities  tills  track.  He  seems  to  have  been  in 
some  haste,  and  reasonably  ao,  as  we  must 
prnsume.  It  does  not  appear  tliat  there  was 
any  engine  on  the  main  track,  nor  that  there 
was  anything  to  prevent  tiis  hearing  tliebei:, 
if  an  engine  should  be  roaved  with  the  signal 
which  he  might  reasonably  expect  wonld  be 
given.  There  was  an  obvious  inducement 
towards  following  for  this  short  distance  the 
beaten  |Rith.  in  liis  h:iste  ld4o  what  was  re- 
quired of  hina,  ratlier  than  to  go  o^itside  of  it 
in  snow  of  considerable. depth.  We  refer  to 
titese  considerations,  not  as  expressing  our 
own  opinion  tliat  this  was  not  ne>riigeiice, 
bot  as  suggesting  reaKons  whiah  may  be 
4leemed  to  have  pioperly  alTected  tlie  minds 
of  the  jury,  in  detaomining  whether  lii  their 
judgment  the  pluiotiff's  conduct  was  within 
tbe  liwits  of  ordinary  prudeDBB.  each  as  pru- 
dent men,  engaged  in  the  asnie  or  like  occu- 
pation, accustutoed  to  tli»sanfewim>u  ndings, 
and  having  due  regard  both  to  tbelr  own  safe- 
ty and  to  the  duttes  resting  nponttieiB,  wonM 
exercise.  It  was  a  question  of  fttct  for  the 
jury,  and  we  aee  nasufSctoat  raaaon  for  set- 
ting askle  tlwlr  oonclusion.  Tb<*re  w«s  no 
error  in  receiving  parol  evidenee  tbnt  tbe 
rules  of  the  raiilruad  oonvpaav  Teqnired  the 
ringing  of  the  bell  aa  a  signal  when  an  en- 
gine was  about  to  start.  It  did  'not  appear 
ttiid;  there  was  evrdenoe  of  a  better  nwtsre. 
But,  aside  from  this,  the  law  itaelf,  in  the 
.absence  of  proof,  woald  imply  the  dntr  of 
giving  a  eignal  ia  snoh  a  fitaais  eo  thwtthis 
duty  rested  apon  the  engineer,  <whetber  his 
emplo|\'er<expre88ly'impuBeO  4t'or  t>ot.  The 
eustom  of  giving  stidh  a  signal  whs  proved 
witfaoiit.objectlon.  On-tha  4tfa<ef  Pf4}riuH7', 
■after  tbe  <injnry,  -an  agent  of  tbe  defendant 
:paid  to  him. 92.30,  Mod  ipeisnadod  Mm  to  sign 
a  release,  dtschargiiigitheAeAendant  fromanr 
i  fnrtkier  iliitbHity.  '0»ly  tlia  ptaintilf  and  his 
I  wife  were  present.  Mvlther  of  tliera  could 
i  rend  or  write  in  the  J^ngtieh  hmcoHge.  Their 
I  tcKti'monyistO'the'effeot  tiutt  tke-defewfautt's 
agent  prsfiesed  to  fiay^tlds  eom  Cor-waigeii 
i  fur  four  Hionttis,  anid  etated  tbat  when  the 
j  plaintiff  «liould  iieso  f*t  reeov«t«d  as  to  en- 
I'ter  npon  doty  again  tlie>eorafiBfly  wtniid  give 
ijilm  such  <nn)dayment  aa  he  coitld  perform; 
tliat  titef  iinderakond  tliie  reiease,  aibliwi!!li 
it  was  rend  lo  titem,  to  be  «  reeeipt  f  or  the 
money  paid  hb  wages;  and  <thiit  the  agwnt  •« 
represented  to  them.  Tbe  teatimeniy  of  thi-i 
Hi^entcould  mit  t>e>prooared  at  the  trial,  b«itit 
WHB  admMted  that  he  woiiM  testify  that  ttiere 
i  was  n«  niisaepiiesentation,  and  that  the  relea<!e 
i  WHS  reud  and  fully  explained  to  the  plaintiff. 
I  Tbe  issue  of  fraud  thus  presented  was  prop!>r- 
'  Iv  siibiniCietl  to  tiie  jniw.-and  there  waa  sufn- 
'  cient  uvii^ltiiice  to  sustain  the  'verdkt  ia  this 
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particular.  Tbia  payment  was  voluntarily 
made  by  the  defeodadit,  uf  its  .own  motion, 
and  not  upon  a  demand  for  compensation 
made  by  the  plaintiil.  This  distinguishes 
the  case  from  that  of  Hinkle  t.  Railway  Co., 
81  Minn.  4S4.  18  N.  W.  Rep.  275.  The  last 
sentence  in  the  opinion  in  that  case  points 
out  a  Buthcient  distinction  between  tliat  case 
and  this.  The  jury  award  $7,000  to  the 
plaintiff  as  damages.  The  injury  consisted 
chiefly  in  the  loss  of  one  arm  below  tlie  elbow. 
The  plaintiff  wns  30  years  of  age,  with  a 
family  depending  upon  him  for  support. 
This  recovery  seema  to  us  to  be  large,  but 
we  see  no  reason  to  suppose  that  it  does  not 
express  the  lionest,  unprejudiced  estimate  of 
the  jury,  and,  as  the  trial  court  lias  refused 
to  modify  it,  we  do  not  feel  justiGed  in  set- 
ting  it  aside.  The  order  refusing  a  new  trial 
is  affirmed. 


NoBTOK  «.  Baxter  «(  ah 

(Suvreme  Court  of  Minnetota.    July  2, 18Sa.) 

Px,soas— Tbmdsb. 

1.  A  •vfflolent  tender  of  p^ment  at  a  debt,  al- 
thoueb  mad«  after  nwtttrlty,  ttaa  same  being  re- 
fused withovt  good  reaton,  dUoharges  the  lien  of 
the  oreditor  upon  property  lield  in  pledge  as  secu- 
rity for  the  debt. 

2.  A  tender  by  the  pledgeor  hsTlnK  been  refused 
'Without  sufficient  reason,  the  pledgee  loses  bis 
right  to  leiato  the  pledge  as  atramst  one  who  has, 
subsequent  to  the  malcing  of  the  pledge,  acquired 
rights  In  the  property,  although  the  pledgeor  did 
not  keep  his  tender  good. 

8.  A  merely  colorable  and  pretended  sale  of 
pledged  property  by  the  pledgee  does  not  affect 
the  rights  of  the  pledgeor  as  «« alnst  one  not  stand- 
ing in  the  position  of  a  bona  fide  purchaser. 

(SulUtbus  by  the  Court.) 

Appeal  from  district  court,  Hennepin 
county;  Hicks,  Judge. 

Noxon  A  Benton,  for  appellants.  Chas. 
J.  Bartlenan  and  Brooks  &  ffendrix,  for  re- 
spondent. 

CiCKiiTsoN,  J.  This  is  an  action  to  fore- 
close a  mortgage  upon  a  lot  of  land,  desig- 
nated as  lot  14,  executed  by  the  defendants 
Toualey  and  wife  to  the  plaintiff,  in  August, 
1887,  and  to  bar  or  enjoin  tiiese  appellants 
Lucy  Baxter  and  Stephen  H.  Baxter  from 
proceeding  to  enforce  an  earlier  mortgage, 
executed  by  one  Nye,  in  1886,  under  circum- 
stances to  be  hereafter  referred  to.  This  ap- 
peal by  tlie  two  defendants  just  named  is 
from  a  judgment  granting  tliat  relief.  The 
mortgage  last  referred  to,  wliich  tlie  appel- 
lants claim  the  rigbt  to  enforce  as  the  earlier 
lien,  was  executed  under  tliese  cireumstances: 
September  20,  1886,  Tousley  and  wife  con- 
veyed several  lots  of  land,  including  this  lot 
14,  to  one  Nye,  without  consideration,  and 
^  for  the  use  and  benefit  of  the  grantor,  Tous- 
*  ley.  The  same  day  Nye  gave  to  Tousley  her 
(Nye's)  promissory  note  for  $2,500,  for  the 
Hccommodation  only  of  the  payee,  and  exe- 
cuted to  him  a  mortgage  upon  the  same 
land,  in  terms  securing  the  payment  of  the 
note.  Subsequently,  prior  to  Tousley's  mort- 
gage to  the  plaintiff,  Nye  recouveyed  the 
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property  to  Tousley.  While  Tousley  held 
the  accommodation  note  of  Nye,  and  tlie 
mortgage  securing  it,  in  October,  1886.  he 
borrowed  6700  from  tlie  defendant  Stephen 
H.  Baxter  and  a  brotlier,  William  Baxter, 
giving  to  them  his  note  tlierefor,  payable  to 
the  defendant  Lucy  Baxter.  As  collateral 
security  Tousley  executed  an  assignment  to 
Lucy  Baxter  of  the  Nye  note  and  mortgage, 
and  delivered  it  to  the  Baxter  brothers. 
Lucy  Baxter  had  no  interest  in  this  transao- 
tion,  and  Icnew  notliing  of  it,  her  name  be- 
ing employed  for  the  benefit  of  the  brothers. 
An  agreement  accompanied  the  assigned 
note  and  mortgage,  authorizing  the  sale  of 
the  pledge  after  notice  upon  default  of  Tous- 
ley to  pay  the  debt  secured  thereby.  June 
22,  1888,  W.  H.  Baxter,  assuming  to  act  in 
belialf  of  Lucy,  after  notice  to  Tousley,  of- 
fered the  pledged  note  and  mortgage  for  sale 
at  auction.  Tousley  bid  $800  for  it,  and  no 
other  bona  fide  bid  was  made;  but  the  note 
and  mortgage  were  struck  off  to  one  Frout^ 
at  $817.  The  securities  were  then  assigned 
to  him,  although  lie  paid  nothing  therefor, 
I  and  he  reassigned  the  same  to  Stephen  H. 
'  Baxter.  June  29,  1888,  Tousley  tendered  to 
the  Baxter  biothers,  who  then  had  possession 
of  the  Nye  note  and  mortgage,  and  to  Stephen 
H.  Baxter,  the  sum  of  ^&  in  payment  of 
his  own  note,  which  the  Nye  note  and  mort- 
gage had  been  pledged  to  secure.  Tiiis  ten- 
der was  sufficient  in  amount  to  pay  his  debt. 
Tlie  tender  was  refused. 

Tht)  pretended  sale  of  the  pledged  securi- 
ties to  Piouty,  and  the  assignment  of  the 
same  to  him,  and  by  him  to  Stephen  H.  Bax- 
ter, were  not  effectual  as  a  sale  of  the  secu- 
lities  so  as  to  extinguish  or  prejudice  the 
previously  existing  rights  of  the  pledgeor. 
Tlie  general  property  in  tlie  pledge  remHined 
in  the  pledgeor  after  as  w^  aa  before  default. 
The  default  of  the  pledgeor  to  pay  his  debt  at 
maturity  in  no  way  affected  the  nature  of 
the  pledgee's  rights  concerning  the  property, 
except  that  he  then  became  entitled  to  pro- 
ceed to  make  the  secai'ities  available  in  the 
manner  prescribed  by  law,  or  by  the  terms  - 
of  the  contract.  It  is  not  the  case  of  a  de- 
feasible title  becoming  absolute  at  law  by  de- 
fault in  the  performance  of  the  prescribed  . 
condition.  The  property  was  held  as  secu- 
rity before  default.  It  was  held  only  as  se- 
curity after  default.  The  pledgee  was  au- 
thorized to  sell  the  securities,  and  by  a  sale 
in  good  faith  the  pledgeor  would  have  been 
divested  of  bis  property.  But  tly)  pledgee 
could  not  give  it  away,  so  as  to  affect  the 
rights  of  tlie  pledgeor,  nor  could  a  pretended 
and  merely  colcrable  sale,  witiiput  consider-  . 
ation,  divest  the  pledgeor  of  his  rights  as  such, 
or  confer  upcm  the  pretended  purcnaser  any 
greater  interest  than  that  held  by  the  pledgee. 
The  question  which  the  appellants  now  pre- 
sent is  whether,  upon  tender  of  payment  of  > 
the  prinoipal  debt,  the  pledged  note  and 
mortgage  ceased  to  be  available  and  enforce- 
able as  collateral  secarities.  It  is  a  general 
principle  tliat  tender  of  payment  of  a  debt, 
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to  secure  which  personal  property  has  been 
pledged,  discharges  the  lien,  terminating 
the  special  property  rights  of  the  pledgee. 
Coggs  V.  Bernard,  2  Ld.  Raym.  909,  917; 
Ratcliff  V.  Davies,  Cro.  Jac.  244;  Hancock  v. 
Insurance  Co.,  114  Mass.  155;  Hathaway  v. 
Banlc,  131  Mass.  14;  Ball  v.  Stanley,  5  Yerg. 
199,  (165 ;)  Mitchell  v.  Roberts,  17  Fed.  Rep. 
776;  Loughborough  v.  McNevin.  14  Pac. 
Rep.  869,  15  Pac.  Rep.  773;  Ratcliff  v.  Vance, 
2  Const.  (S.  C.)  239;  Kortiight  y.  Cady,  21 
N.  Y.  348;  Cass  v.  Higenbotam,  100  N. 
Y.  248,  8  N.  E.  Rep.  189;  Moynahan  t. 
Moore,  9  Mich.  9;  Stewart  v.  Brown,  48 
Mich.  383,  12  N.  W.  Rep.  499.  The  appel- 
lants concede  that  while  the  general  rule  is 
that  tender  of  the  Hmonnt  due,  at  the  time 
it  becomes  due,  discharges  the  lien  of  collat- 
eral securities,  yet  contend  that  such  is  not 
the  effect  of  a  tender  after  that  time.  Such 
a  distinction  has  been  recognized  in  respect 
to  mortgages,  based  upon  the  fact  that  the  le- 
gal title  has  become  vested  in  the  mortgagee. 
No  such  distinction  can  be  made  in  the  CHse 
of  bailments  of  personal  property  as  security. 
The  relations  and  rights  of  the  parties  are 
unchanged  by  the  occurrence  of  tlie  default. 
The  pledgee  has  not  even  after  default  the 
absolute  legal  title.  The  character  of  the 
bailment  is  not  changed.  It  is  still  a  pledge, 
and  can  be  enforced  or  made  available  only 
as  such.  But  the  very  terms  of  the  contract 
in  this  case  were  that,  if  the  debt  should  be 
paid  "before  the  sale  of  said  property,"  the 
property  should  be  returned.  The  appel- 
lants rely,  also,  upon  the  fact  that,  so  far  as 
appears,  the  tender  of  Tousley  was  not  kept 
good.  There  is  some  conflict  in  the  authori- 
ties at  the  present  day  as  to  the  necessity  for 
this,  in  general,  in  order  that  the  lien  of  the 
pledge  may  be  discharged.  We  deem  it  un- 
necessary to  determine  whether  the  strict 
rule  of  the  common  law  has  been  modified. 
It  may  be  conceded  for  the  purposes  of  this 
case  that  upon  equitable  grounds  a  pledgpor, 
whose  tender  has  been  refused,  should  not 
be  allowed  afhrmative  relief,  especially  of  an 
equitable  nature,  unless  he  has  kept  good 
his  tender,  or  at  least  comes  before  the  court 
in  an  attitude  of  willingness  to  pay  whnt  is 
due  from  him.  Tuthill  v.  Morris,  81  N.  Y. 
94.  The  defendants  in  this  case  are  not  en- 
titled to  favor  upon  equitable  grounds.  The 
tender  made  by  Tousley,  the  common  debtor 
of  both  parties,  was  sufficient,  and,  so  far  as 
appears,  there  was  nothing  to  justify  the  re- 
fusal to  acoept  it  or  to  qualify  the  strict  legal 
effect  of  the  refusal.  After  an  unauthorized 
and,  as  it  would  seem,  a  fraudulent  sale, 
Baxter,  who  was  a  party  to  it,  refusing  to 
accept  from  Tousley  the  payment  of  his 
debt,  asserts  in  this  action  the  right  to  hold 
and  enforce  the  pledged  securities,  not  mere- 
ly as  securities  for  his  debt  of  8700,  but  as 
his  own  property,  the  mortgage  being  an  in- 
cumbrance of  S2,500,  with  interest.  Tliis 
plaintifl  has  not  been  in  default.  He  owes 
nothing  to  the  deffndants,  is  not  chargeable 
with  fault,  because  the  debtor  did  not  keep 


his  tender  good.  He,  also,  is  a  creditor  of 
Totisley,  having  mortgaged  security  junior 
to  that  which  was  pledged  to  the  defendants. 
Tousley,  the  common  debtor,  was  bound  to 
pay  both.  The  unjustified  refusal  of  Baxter 
to  accept  payment  was  prejudicial  to  the 
plaintiff  holding  the  junior  mortgage.  The 
pledged  note  and  mortgage  of  Xye,  If  re- 
leased from  the  pledge,  would  not,  as  to  the 
plaintiff,  have  been  available  in  Tousley's 
hands  as  a  senior  incumbrance  upon  the 
land,  having  been  executed  for  the  accommo- 
dation of  Tousley.  In  view  of  the  relations 
between  the  plaintiff  and  Baxter,  there  ap- 
pears to  be  nothing  to  modify  the  strict  rule 
of  the  common  law  that  a  tender  of  payment 
of  the  debt  discharges  the  pledge,  so  far,  at 
least,  as  it  affects  the  plaintiff.  Of  course,  the 
debt  of  Tousley  was  not  thus  discharged. 
Judgment  affirmed. 


Hoover  t>.  Perkims  Windmili.  &  Axe  Go. 

(Supreme  Court  of  Miivnesota.    July  3,  1889.) 

AOKKCT  CONTBACT. 

A  contract  for  service  as  a^Dt  oonstmed  as  not 
contemplating  any  definite  period  of  service,  al- 
though it  provided  for  yearly  settlaments.  Either 
party  had  the  right  to  terminate  the  relation  at 
any  time. 

iSylldbus  by  the  Court.) 

Appeal  from  district  court,Henaepiii  coun- 
ty; Hicks,  Judge. 

Action  by  John  M.  Hoover  against  the 
Perkins  Windmill  &  Axe  Company  for  breach 
of  contract  of  agency.  Judgment  for  de- 
fendant, and  plaintiff  appeals  from  an  order 
overruling  a  motion  for  new  trial. 

Russell,  Calhoun  <§  Reed,  for  appellant. 
Keith,  Evans,  Thompson  <£■  FairohUd,  for 
respondent. 

Dickinson,  J.  In  January,  1886,  the 
plaintiff  and  the  defendant  entered  into  a 
written  contract,  by  the  terms  of  which  the 
plaintifl  became  the  agent  of  the  defendant, 
for  the  sale  of  windmills  in  the  state  of  Min- 
nesota. It  is  unnecessary  to  state  with  par- 
ticularity all  the  provisions  of  the  contract, 
it  may  be  said  generally,  however,  that  the 
mills  were  to  be  shipped  to  the  plaintiff  at  an 
agreed  schedule  price.  He  was  to  bear  all 
the  expense  incident  to  keeping  and  selling 
them,  and  to  remit  the  proceeds  of  all  sales 
to  the  defendant,  himself  guarantying  the 
payment  of  all  notes  taken  upon  sal"S.  The 
defendant  was  to  return  to  the  plaintiff  all 
notes,  cash,  and  drafts  so  remitted,  after  it 
had  realized  therefrom  the  schedule  price  of 
the  mills  shipped  to  the  plaintiff;  and  when 
the  defendant  should  have  "  collect  etl  for  all  of 
the  goods  as  above,  and  the  aforesaid  notes 
stiall  be  paid/or  each  year's  bwaness,  then  they 
shall  pay  to  the  party  of  the  second  part  [plain- 
tiff] three  dollars  for  each  windmill  sold  that 
pear,  to  pay  him  for  the  risk  in  securing  the 
payment  of  said  notes  and  accounts. "  There 
was  nothing  in  1  he  contract  relative  to  the  time 
during  which  it  should  continue  in  force,  un- 
less some  inference  is  to  be  drawn  from  the 
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language  which  we  have  reciteil  anil  italicised. 
In  June,  1887,  in  the  course  of  tlie  seltleinent 
of  some  matters  growing  out  of  the  above 
contract,  the  paities  entered  into  a  further 
agreement  in  writing,  in  which,  among  other 
things,  it  was  agreed  that  the  business  be- 
tween them  sliould  "be  continued"  under  the 
previously  executed  contract;  It  being  fur- 
ther agreed  that  the  parties  should  examine, 
compare,  and  check  up  accounts  between 
them  "during  the  month  of  January  of  each 
year,  and  aa  much  oftener  as  either  of  the 
parties  may  desire  during  the  continuance  of 
the  business  under  said  existing  agency  con- 
tract. "  On  the  6th  of  August,  1887,  the  de- 
fendant declined  to  further  perform  the  cou- 
tract.  This  action  was  then  commenced  to 
recover  damages,  upon  the  ground  that  the 
defendant  had  broken  the  contract.  The 
question  is  thus  presented,  whether  the  de- 
fendant bad  a  right  then  to  terminate  the 
contract.  The  answer  to  this  depends  upon 
the  construction  of  the  agreements  of  the 
parties.  If  they  made  no  provision  as  to  the 
period  during  which  the  agency  should  con- 
tinue, and  if  no  agreement  in  that  respect  can 
be  implied  from  the  nature  of  the  business, 
then  eitlier  party  had  the  right  to  terminate 
the  contract  at  will.  We  cannot  construe  the 
provisions  which  we  have  recited  from  the 
written  instruments  as  being  intended  to  ex- 
press the  agreement  that  the  contract  should 
continue  In  force  for  a  year  or  for  any  definite 
time.  That  was  not  the  apparent  purpose  of 
the  parties.  It  would  rather  seem  from  the 
whole  instruments,  in  which  there  is  no  ex- 
press provision  as  to  how  long  the  agency 
should  continue,  that  the  parties  contemplated 
no  detlnite  period.  It  would  remain  in  force 
until  one  or  both  of  the  parties  should  elect  to 
terminate  it.  It  might,  of  course,  continue  in 
force  for  years.  However  long  the  parties 
might  maintain  these  relations,  it  was  nat- 
ural, and  in  accordance  with  the  habits  of 
business  men,  to  liave  at  least  yearly  account- 
ings and  settlements.  These  provisions,  upon 
which  the  plaintiff  relies  as  showing  an 
agreement  to  continue  the  business  from 
year  to  year,  we  think,  amount  to  no  more 
than  agreements  for  yearly  accountings  so 
long  as  the  relation  established  by  the  con- 
tract shall  continue.  They  do  not  import  an 
agreement  that  such  relations  shall  continue 
for  any  definite  period.  There  is  nothing  in 
the  nature  of  the  business  to  which  this  con- 
tract relates  which  can  affect  its  construction, 
in  the  particular  under  consideration.  There 
is  no  more  apparent  re;ison  for  construing 
the  agreement  as  one  for  a  yearly  agency,  to 
continue  from  year  to  year,  than  there  would 
have  been  if  the  business  bad  been  the  buying 
or  selling  or  horses.  The  defendant  having 
the  legal  right  to  terminate  the  contract  at 
will,  it  is  unnecessary  to  consider  whetlier 
the  circumstances  inducing  its  action  would 
otlierwise  have  justified  it  or  not.  The  other 
questions  presented  in  the  case  are  immaterial, 
in  view  of  the  decision  above  expressed. 
Order  affirmed. 


ABRAnAM  V.  HOLLOWAT. 

{Supreme  Court  of  Mlnnetiota.    July  2, 1889.) 
EzECUTio:?  Sale — Redemption. 

1.  Two  successive  judgment  liens  were  secured 
upon  the  same  land.  Execution  sales  were  made 
of  this  land,  first  under  the  junior  judgment,  and 
a  few  days  later  under  the  senior  judgment,  the 
judgment  rareditors  being  the  purchasers.  The 
judgment  debtor  did  not  redeem  within  the  year 
allowed  therefor.  In  due  time  a  junior  lienholder 
(the  plalntill)  attempted  to  redeem  from  the  first 
sale  (under  the  junior  judgment)  by  presenting 
the  proper  proof  to  the  clerk  of  the  court,  and  tend- 
ering the  amount  for  which  that  sale  was  made, 
with  interest.  The  purchaser,  (defendant,)  who 
had  then  acquired  by  purchase  and  assigament  the 
sheriffs  certificate  of  sale  under  the  senior  judg- 
ment, persuaded  the  clerk  to  refuse  to  accept  the 
tender,  or  to  give  his  certificate  of  redemption: 
the  defendant  claiming  that  such  redemption  could 
only  be  made  by  paying  also  the  amount  repre- 
sented by  suoh  certificate  of  sale  under  the  senior 
judgment.  The  plaintiffs  time  to  redeem  from 
that  sale,  under  the  senior  judgment,  had  not  yet 
arrived.  Held,  that  the  plaintiff  was  entitled  to 
redeem  from  the  first  ezeontion  sale  by  payment 
of  only  the  amount  for  which  that  sale  was  made, 
with  interest. 

8.  The  plaintiff,  by  making  such  tender,  doing 
all  that  he  was  required  to  do  to  redeem,  preserved 
his  right  as  a  creditor  having  a  lien,  to  redeem 
from  the  second  execution  sale,  (under  the  senior 
judgment,)  when  his  proper  time  for  doing  so 
should  arrive;  nor  was  that  right  lost  by  the  laot 
that  he  had  not  kept  good  his  tender. 

8.  To  redeem  from  the  later  execution  sale  (un- 
der the  senior  judgment)  the  plaintiff  was  only  re- 
quired to  pay  the  amount  for  which  that  sale  waa 
made,  with  interest.  He  was  not  required  to  again 
tender  also  the  amount  for  which  the  land  nad 
been  sold  under  the  junior  judgment,  although  the 
purchaser  (defendant)  had,  subsequent  to  the 
plaintiff's  first  attempted  redemption,  assumed  to 
redeem  from  the  later  execution  sale,  after  he  had 
purchased  the  sheriff's  oertiflcate  of  that  sale. 

(SyUabtu  by  the  Court.) 

Appeal  from  district  court,  Becker  county; 
Mills,  Judge. 

Action  to  determine  adverse  claims  by  B. 
H.  Abraham  against  Robert  Holloway. 
Judgment  for  plaintiff,  and  from  an  order  re- 
fusing a  new  trial  defendant  appeals. 

Wm.  B.  Mclntyre,  {E.  W.  Jioasman  and 
/.  3f.  Kirkpatiick,  of  counsel,)  for  appel- 
lant. Kitahd,  Cohen  A  Shaw,  for  respond- 
ent. 


^ICKINSON,  J.  This  action  was  com- 
menced under  the  statute  to  determine  ad- 
verse claims  to  real  estate,  consisting  of  sec- 
tion 19,  township  140,  range  48.  Both 
parties  claim  to  have  acquired  title  from  a 
common  source, — the  Minnesota  Land  Com- 
pany. Several  judgments  for  the  recovery 
of  money  were  rendered  and  docketed  agai  nst 
the  Minnesota  Land  Company,  the  owner  of 
this  land,  in  the  order  and  at  the  times  here 
stated,  viz. :  The  senior  judgment  in  favor 
of  one  Hawley,  December  20,  1883;  the 
third  judgment  in  order  of  seniority  in  favor 
of  the  defendant  Holloway,  January  11, 1884; 
the  fifth  in  onler  in  favor  of  the  plaintiff 
Abraham,  May  2, 1884;  and  two  others  In 
favor  of  these  parties  at  later  dates.  October 
27,  1884,  the  third  or  Holloway  judgment 
was  enforced  by  a  sale  under,  execution  of 


868 


NORTHWESTERK  BETOBTEB,  Vol.  42. 


(Minn. 


this  section  19,  and  also  b7  a  sale  of  other 
lands,  being  section  5  in  the  same  township, 
and  section  33  in  township  141,  ntnge  43. 
Holloway  purchased  the  lands  at  that  sale. 
November  3, 1884,  thesenior  ( Ha wley)  judg- 
ment was  enforced  by  execution  sale  of  this 
section  19,  Hawley  being  the  purcliaser.  The 
headers  of  all  the  four  judgments  junior  to 
tltat  of  Holloway,  including  this  piaintifP, 
filed  notices  of  intention  to  rnleem  from  Hol- 
loway's  execution  sale.  The  lioIUers  of  tlie 
four  judgments  next  junior  to  tliat  under 
which  Uawley  sold,  including  both  tliis 
plaintiff  and  defendant,  also  iiled  notices  of 
intention  to  redeem  from  that  sale.  No  re- 
demption was  ever  made  by  the  judgment 
debtor  (the  Minnesota  Land  Company')  from 
either  sale. 

November  6,  1885,  Holloway  purchased 
from  Hawley  the  sheriff's  certificate  of  sjile 
under  the  senior  (Hawley)  judgment,  and 
procured  an  assignment  of  that  certificate  tu 
himself.  On  the  same  day,  this  being  the 
last  day  allowed  by  statute  within  which  this 
plaintiff,  Abraham,  might  redeem  from  the 
sale  under  the  Holloway  judgment,  the  plain- 
tiff attempted  to  make  such  redemption.  lie 
produced  to  the  cleric  of  the  district  court  the 
proper  evidence  of  his  right  to  redeem,  as 
prescribed  by  statute,  and  tendered  to  the 
cleric  the  amount  necessary  tu  be  paid,  if  he 
had  a  right  at  that  time  to  redeem  from  that 
sale  alone.  Holloway,  being  present,  claimed 
that  the  plaintiff  must  also  pay  the  amount 
represented  by  the  certificate  of  the  Hawley 
execution  sale,  which  certificate  HoUoway 
then  held.  He  thus  induced  the  clerk  to  re> 
fuse  to  receive  the  money  tendered,  or  to 
give  a  certificate  of  n-demption.  The  plain- 
tiff did  not  always  afterwards  Iceep  on  band 
the  same  money  thus  tendered,  but  has  at 
all  times  been  ready,  able,  and  willing  to  pay 
the  amount,  and  pleads  his  willingness  to  do 
so  in  this  action.  November  11,  1885,  the 
defendant,  Holloway,  tlien  holding  by  assign- 
ment the  sheriff's  certificate  of  sale  under 
the  Hawley  judgment,  assumed  to  redeem 
therefrom,  parauing  the  form  of  preparing 
the  proper  proofs  of  bis  right  to  do  so,  and 
executing  to  himself  a  certificate  of  redemp- 
tion. November  20.  1885,  this  being  w^h- 
in  the  proper  period  of  five  days  allowed  by 
statute  to  the  plaintiff  to  redeem  from  the 
Hawley  sale,  (five  days  after  the  expiration 
of  the  year  allowed  to  the  judgment  debtor 
to  redeem  being  given  to  each  lien  creditor 
successively  in  the  order  of  seniority,)  the 
plaintiff  redeemed  from  that  sale,  presenting 
to  the  clerl(  of  the  court  the  proper  proof  of 
bis  right  to  do  so,  paying  to  him  the  amount 
bid  at  the  sale,  with  interest,  and  receiving 
a  certificate  of  such  redemption. 

If  tills  last  redemption  by  the  plaintiff 
from  the  sale  under  the  senior  judgment  was 
valid,  he  thereby  acquired  title  to  the  land. 
Was  be  then  a  creditor  having  a  lien  upon 
the  property,  with  the  consequent  right  of 
redemption;  or  had  his  lien  already  been  ex- 
tinguist>ed  by  failure  to  do  what  was  neces- 


sary in  order  to  rcleem  from  the  sale  under 
the  intermediate  Holloway  judgment?  If 
the  plaintiff,  in  attempting,  on  NoveniI>er 
6th,  to  redeem  from  Uie  Holloway  sale,  did 
all  that  he  was  required  to  do,  the  refusal  of 
the  clerk  to  recognize  his  right  of  redeeming 
did  not  prejudice  him.  It  did  not  operate  to 
extinguish  his  right  of  subsequently  and  in 
proper  time  redeeming  from  the  Hawley 
sale.  Schroeder  v.  Lahrman,  28  Minn.  75, 
9  N.  W.  Rep.  173.  Certiiinly  this  defend- 
ant, being  present,  and  having  by  the  claim 
then  asserted  induced  the  clerk  to  refuse  to 
accept  the  money  tendered,  and  to  give  his 
certificate  of  redemption,  sbould'not  now  be 
heard  to  say  that  the  plaintiff  lost  his  right 
to  redeem  fi-om  the  Hawley  sale  because  he 
did  not  redeem  from  the  Holloway  sale,  if  in 
fact  the  plaintiff  did  all  that  he  was  required 
tu  do  to  entitle  him  to  a  certificate  of  redemp- 
tion from  the  latter  sale. 

The  plaintiff  was  not  required,  for  tb« 
purpose  of  redeeming  on  the  6th  of  Novem- 
ber from  the  Holloway  sale,  to  pay  the  amount 
for  which  sale  bad  been  made  under  the 
Hawley  judgment.  Although  Hawley's  was 
the  senior  judgment,  the  sale  under  it  was 
not  made  nntil  after  Uiat  under  the  junior 
judgment,  and  hence  the  proper  time,  as  pre- 
aeritted  by  statute,  for  the  plaintiff  to  redeem 
from  the  former  had  not  yet  arrived.  Nor 
was  that  time  affected  by  the  defondant's 
purchase  of  the  sheriff's  certificate.  The 
statute  (chapter  66,  §  322,  <>en.  St.  187») 
declares  that  the  sheriff's  certificate  of  sale 
"shall,  upon  the  expiration  of  the  time  for 
redemption,  operate  aa  a  conveyance  to  the 
purchaser  or  bis  assigns,  of  all  the  right,  ti- 
tle, or  interest  of  tlie  person  whose  property 
is  sold,  in  and  to  the  same,  at  the  date  of  the 
lien  upon  which  the  same  was  sold,  without 
any  other  conveyance  whatever."  The  in- 
terest which  HoUoway  had  in  the  property 
on  the  6th  of  November,  by  virtue  of  hia 
purchase  of  the  certificate  of  sale  under  the 
Hawleyjudgment,  was  notamere  lien  which 
the  plaintiff  must  then  pay  in  order  tu  effect- 
ually redeem  from  the  Holloway  sale^  The 
year  had  then  expired  within  wiiich  alone 
the  judgment  debtor  and  Its  successor  in 
interest  could  redeem.  As  to  the  judgment 
debtor,  whose  property  bad  been  sold,  and 
whose  right  to  redeem  had  expired,  the  eer- 
titicate  of  sale  had  already  become  effectual 
as  a  conveyance  of  the  legal  title.  The  title 
was,  however,  held  by  the  purchaser,  or  his 
assignee,  Holloway,  subject  to  the  further 
right  of  redemption  by  subsequent  iienliold- 
ers,  within  the  time  allowed  them  therefor, 
and  redemption  by  any  such  lienholder  would 
operate  as  an  sssignment  or  transfer  to  the 
redemptioner  of  the  right  acquired  under  the 
sale.  Qen.  St  1878.  c.  66,  §  826;  Sprague 
v.  Martin.  29  Minn.  226,  13  N.  W.  Rep.  34. 

The  fact  that  the  plaintiff  did  not  deposit 
with  the  court  the  money  tendered  did  not 
prejudice  his  case.  The  refusal  of  the  tender 
may  be  treated,  under  the  circumstances,  as 
the  act  of  the  defendant,  who  was  present 
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influencing  the  action  of  the  clerk.  The 
plain  Lis  might  at  once,  upon  the  refusal  of 
the  tender,  have  maintained  an  action  to  en- 
force bis  right  of  redemption  from  the  Hollo- 
way  sale.  His  right,  as  a  creditor  having  a 
lieo,  to  redeem  from  the  Hawley  sale  in 
proper  time,  remained  unimpaired.  That 
right  he  still  had  when,  two  wedcs  Inter,  he 
made  such  redemption.  He  had  not  been 
put  in  default  in  respect  to  his  obligation  to 
Holloway.  The  latter  having,  in  effect,  re- 
fused the  tender,  had  not  changed  his  atti- 
tude by  demanding,  or  by  signifying  his  will- 
ingness to  receive,  the  money. 

We  do  not  consider  that  the  plaintiff,  who, 
in  this  action,  pleads  his  readiness  to  pay  the 
amount  necessary  to  redeem  from  the  Hollo- 
way  sale,  forfeited  his  right  to  redeem  from 
the  Hawley  sale  by  Uie  fact  tliat  he  had  not 
kept  the  identical  money  tendered,  ready  to 
be  paid  on  demand.  Lamb  v.  Jeffrey,  41 
Mich.  719,  8  N.  W.  Kep.  204;  Thomas  v. 
Jones,  (Ala.)  4  South  Bep.  270;  2  Jones, 
Mortg.  g  1095. 

We  come  now  to  consider  the  effect  of  the  de- 
fendant's assumed  redemption  on  November 
11th,  as  respects  tlie  validity  of  the  plaintiff's 
redemption,  November  20tb,  from  the  Haw- 
ley judgment  sale.  Whatever  right  the  de- 
fendant  had  to  make  that  redemption  was  by 
virtue  of  bis  being  a  creditor,  with  a  lien  up- 
on the  property.  As  to  persons  standing 
in  that  position,  the  right  of  redemption  is 
given  so  that  the  creditor  may  have  the  prop- 
erty applied  or  made  available  for  the  satis- 
faction of  his  debt.  He,  In  common  with 
other  lien  creditors,  is  entitled  to  get  his 
money  out  of  the  property,  but  by  the  means 
which  the  statute  provides.  For  the  pur- 
pose of  having  the  property,  to  which  sever- 
al creditors  are  looking  for  the  satisfaction 
of  their  respective  debts,  applied  so  as  to  sat- 
isfy as  many  as  possible,  the  statute  has  pre- 
scribed how,  in  the  order  of  seniority,  they 
must  proceed.  In  accordance  with  this  stat- 
ute the  plaintiff,  on  the  6th  of  November, 
did  all  that  he  was  required  to  do,  to  redeem 
from  the  Holloway  sale.  If  his  tender  had 
been  accepted,  Ilolloway's  debt  would  have 
been  paid,  and  the  purpose  of  the  statute  ac- 
complished so  far  as  he  was  concerned.  He 
would  not  have  been  entitled  subsequently 
to  redeem  from  the  Hawley  sale.  The  plain- 
tiff would  have  been  entitled  to  redeem  from 
the  Hawley  sale  by  paying  the  amount  tlien 
hid,  with  interest.  While  the  plaintiff's 
tender  and  the  defendiint's  refusal  had  not 
the  effect  to  absolutely  extinguish  the  de- 
fendant's debt  and  consequent  right  of  re- 
demption, it  did,  as  we  think,  affect  the  re- 
lations and  duties  of  these  parties  with  re- 
apect  to  each  other  in  their  subsequent  con- 
duct. The  plaintiff,  having  thus  placed  him- 
self in  the  position  of  a  redemptioner  from 
Hoibway's  sale,  was  entitled  to  act  as  such 
s  redemptioner  might  and  should  do  in  re- 
spect to  subsequent  proceedings  under  the 
statute,  although  the  defendant  refused  to 
recognize  hUu  as  a  redemptioner.    i>o  long 


as  he  was  in  no  respect  in  default  as  respects 
his  obligation  to  pay  Holloway,  he  might  act 
as  though  he  had  paid  him.  He  might  redeem 
from  the  Hawley  sale  just  as  he  might  have 
done  if  his  previous  tender  of  redemption  had 
been  accepted. 

The  plaintiff  had  an  absolute  right  to  re- 
deem from  HoUoway's  sale.  The  statute 
prescribing  the  manner  in  which  he  might 
subsequently  redeem  from  the  latter  (Haw- 
ley) sale  being  framed  upon  the  theory  that 
one  standing  in  bis  position  has  preserved 
Ids  right  to  do  so  by  having  redeemed  from 
the  eiirlier  (Holloway)  sale,  the  defendant's 
refusal  tu  accept  the  tendered  redemption 
should  not  be  allowed  to  interfere  with  the  ex- 
ercise of  the  plaintiff's  further  right  of  re- 
demption, in  accordance  with  the  provisions 
of  the  statute.  If  the  plaintiff  bad  not  put 
himself  in  the  equitable  position  of  a  redemp- 
tioner from  the  Holloway  sale,  he  had  no 
right  to  redeem  from  the  Hawley  sale  at  all. 
If  he  bad  placed  himself  in  that  position,  he 
WHS  entitled  to  redeem  by  complying  with 
the  requirements  of  the  statute, — ^that  is,  by 
paying  the  amount  bid  at  tite  Hawley  sate, 
with  interest.  As  between  these  parties, 
and  in  the  contemplation  of  equity,  the  plain- 
tiff should,  for  the  purpose  of  determining  his 
right  to  redeem  fi-um  the  Hawley  sale,  and 
the  mode  of  doing  so,  be  deemed  to  have  al- 
ready made  redemption  from  Holloway.  If, 
before  the  pkdntiff  came  to  redeem  from 
the  Hawley  sale,  be  had  been  placed  in  de- 
fault in  respect  to  his  obligation  to  pay  to 
the  defendant  the  amount  necessary  to  re- 
deem from  the  Hawley  sale,  (as,  for  instance, 
by  a  refusal  upon  demand  to  pay  the  money 
which  had  been  tendered,)  that  would  prob- 
ably have  terminated  the  right  of  the  plain* 
tiff  to  proceed  further  as  a  redemptioner. 
But  be  is  not  chargeable  with  any  such  de- 
fault, and  now  comes  into  court  pleading  his 
willingness  still  to  pay  what  the  defendant 
has  hitherto  refused  to  accept.  The  deter- 
mination of  the  court  protects  the  defendant 
in  the  right  to  receive  that  money.  The 
purpose  of  the  statute  will  have  been  ac- 
complished. The  defendant  will  secure  the 
payment  of  his  debt.  The  plaintiff  will  also 
secure  satisfaction,  if  the  property  is  of  suf- 
ficient value. 

We  attach  no  importance  to  the  plaintiff's 
disregard  of  a  communication  from  the  cleric 
of  the  court  in  December  following  the 
events  to  which  we  have  referred,  stating 
that  he  would  then  permit  the  plaintiff  to 
redeem  from  the  Holloway  sale,  and  would 
issue  a  certificate  of  redemption  upon  pay- 
ment of  the  sum  before  tendered.  This 
communication  was  made  officially,  and  not, 
so  far  as  appears,  as  the  authorized  agent  of 
the  defendant.  The  otficer  had  then  no  au- 
thority to  issue  a  certificate  of  redemption, 
and  the  plaintiff  was  not  required  to  pay  the 
money  to  bim  without  receiving  a  proper 
certificate. 

The  findings  of  fact  made  by  the  court,  so 

far  as  material  to  the  case,  are  sustained  .by 
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the  evidence.    The   order  refusing  a  new 
trial  is  afiSriued. 

Mitchell,  J.    I  concur  in  the  result. 


Abraham  v.  Hollowat  et  al. 

(Supreme  Court  of  Minnesota.    July  S,  1889.) 
Bill  to  Redbeu — Adtbrsb  Claims. 

1.  Abraham  v.  HoUoway,  ante,  867,  followed. 

S.  While  an  action  under  the  statute  to  deter- 
mine adverse  claims  to  vacant  land  cannot  proper- 
ly be  converted  into  an  action  in  the  nature  of  a 
suit  In  equity  to  redeem,  yet,  if  such  a  departure  is 
made,  and  the  cause  tiled  without  proper  objec- 
tion, the  defendant  cannot  afterwaras  avoid  the 
adjudication. 

(Syllabus  b]i  the  Court) 

Appeal  from  district  ooort,  Becker  coun- 
ty; Mills,  Judge. 

Wm.  R.  Mclntyre,  {B.  W.  Kossman  and 
/.  M.  Kirkpatrick,  of  counsel,)  for  appel- 
lant HoUoway.  KitatuH,  Cohen  &  Shaw, 
tor  respondent. 

DiOKiNsoK,  J.  This  action  is  of  the  same 
nature  as  that  of  Abraham  v.  Hollowaj, 
ante,  867,  just  decided  in  this  coui-t.  The 
statement  of  the  facts  embodied  in  the  opin- 
ion in  that  case  is  sulBcient  for  the  purposes 
of  this.  This  action  relates  to  sectiun  5  onlj, 
which  was  purchased  by  Holloway  at  liis  ex- 
ecution sale,  but  which  was  not  embraced  in 
the  Hawley  judgment  sale.  Hence  the  rights 
here  in  question  depend  upon  tlie  effect  of 
the  plaintiff's  attempted  redemption  from  the 
Holloway  sale.  The  land  is  vacant.  The 
plaintiff,  at  the  time  of  the  commencement 
of  this  action,  had  not  the  legal  title.  He 
was  in  the  position  of  one  who,  having  a 
right  to  redeem,  had  done  all  tliat  was  incum- 
bent upon  him  in  order  to  do  so,  and  who 
might  have  proceeded,  in  the  form  of  a  suit 
to  redeem,  to  enforce  by  action  his  right  of 
redemption,  ami  thereby  acquire  tlie  legal 
title.  Tlie  defendant  could  not  have  been 
compelled  to  litigate  in  this  action,  as  upon  a 
bill  in  equity  to  redeem  such  equitable 
rights  of  the  plaintiff.  But,  on  the  other 
hand,  if  the  defendant  has,  w^ithout  objec- 
tion, litigated  the  issues  here  presented,  seelc- 
ing  in  this  action  a  deteimination  support- 
ing his  claim  of  title,  and  adjudging  that  the 
plaintiff  had  no  interest  in  the  property,  he 
cannot  now  avoid  the  adjudication  upon  the 
issues  presented.  Hooper  v.  Henry.  31 
Minn.  2tfi,  17  i«J.  W.  Rep.  476;  Windom  v. 
Schappel,  88  N.  W.  Rep.  757. 

The  defendant,  in  bis  answer,  asserted 
title  in  himself,  set  up  the  manner  in  which 
be  had  acquired  title  through  the  judgment 
and  execution  sale  to  himself,  and  prayed 
that  it  be  adjudged  that  he  was  the  owner, 
and  that  the  plaintiff  had  no  interest  in  the 
land.  The  plaintiff,  replying,  set  forth  the 
facts  (which  are  particularly  stated  in  our 
opinion  in  Abraham  t.  Holloway,  above  re- 
ferred to)  as  to  the  plaintiff's  attempted  re- 
demption from  the  defendant's  execution 
■ale  on  the  6th  of  November,  the  refusal  of 


the  clerk,  at  the  instance  of  the  defendant, 
to  accept  the  tender,  and  the  plaintiff's  will- 
ingness to  pay  the  money  necessary  for  re- 
demption. The  defendant  moved  for  judg- 
ment in  his  favor  on  the  pleadings,  wliicli 
was  denied;  but  he  did  not,  as  he  might  liHve 
done  upon  the  coming  in  of  the  reply,  naove 
to  have  this  action  dismissed.  Again,  after 
the  plaintiff  had  rested  his  case,  the  defend- 
ant moved  for  judgment  "as  prayed  for  in 
the  answer,"  upon  the  ground  that  the  plain- 
tiff had  not  shown  title  in  himself. 

The  case  has  been  tried  and  determined  as 
though  it  were  an  action  to  redeem,  without 
any  proper  objection  upon  the  ground  of  the 
departure,  and  the  defendant  cannot  now 
avoid  the  adjudication.  As  to  the  merits  of 
the  case  it  is  unnece.ssary  to  add  anything  to 
what  was  said  in  the  opinion  in  the  other 
case.    Order  afiBrmed. 


Dobbin  o.  Gordimer. 
(Supreme  Court  of  MlnneMta.    July  S,  1889.) 

MaKRJSD  WoMKN— EsTOPPBL — DSKDS — AlTBaTA- 
TIOS. 

1.  a  married  woman  who,  at  her  husband's  re- 
quest, executes  and  acknowled^s  a  deed  of  con- 
veyance of  real  property,  knowing  It  to  be  such, 
and  allows  her  husband  to  take  it  away  for  deliv- 
ery to  a  purchaser,  is  estopped,  as  against  an  in- 
nocent purchaser  under  the  deed,  to  assert  tbat 
the  deed  was  invalid  because,  when  she  executed 
it,  DO  grantee  was  named  in  it,  or  because  she  did 
not  know  that  the  land  described  in  the  deed  was 
her  own,  and  not  her  husband's,  land,  she  not  hav- 
ing i-ead  the  deed,  nor  having  shown  snlBoient  ez- 
ouse  for  not  reading  it. 

2.  The  capacity  oi  married  women  to  be  bound 
and  estopped  by  their  conduct  is  incident  to  their 
enlarged  power  to  deal  with  others. 

8.  A  deea  is  effectual  as  a  conveyance,  although 
there  was  but  onesubscribing  witness.  Followi  ng 
Morton  v.  Iceland,  27  Hinn.  W,  6  N.  W.  Rep.  3TS: 
Johnson  v.  Sandhoff,  3U  Minn.  197, 14  N.  W.  Rep. 
S89;  and  Conlan  v.  Oraoe,  86  Minn.  870,  80  N.  W. 
Rep.  880. 

(Syllalma  by  the  Court) 

Appeal  from  district  court,  Hennepin  oonn- 
ty;  Baxter,  Judge. 

Action  by  Lizzie  D.  Dobbin  against  Will- 
iam Cordiner  for  the  cancellation  of  a  deed. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. 

Uart  d  Brewer,  for  appellant.  Wilaon  <t 
Lawrence,  for  respondent. 

Dickinson,  J.    This  action  is  prosecuted 
for  the  purpose  of  securing  the  cancellation 
of  a  deed  of  conveyiuice  from  the  plaintiff 
and  her  husband  to  the   defendant.     The 
plaintiff  seeks  to  avoid  the  deed  upon  the 
grounds  that,  as  she  alleges,  the  deed,  when 
executed  by  her,  was  incomplete,  not  con- 
taining the  name  of  the  grantee  nor  any  de- 
scription of  the  property  conveyed;  that,  by 
her  husband's  misrepresentations,  she  was 
induced  to  sign  and  acknowledge  the  instru- 
I  ment  in  its  incomplete  form ;  and  that  he 
afterwards,  without  her  authority,  inserted 
I  the  name  of  the  defendant  as  grantee,  and 
{ the  description  of  the  property,  and  delivered 
'  the  deed  to  the  defendant.     By  the  flndinga 
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of  the  court  the  following  facts  are  estab- 
lished: The  land  had  been  purchased  bj  the 
plaintiff's  husband,  who  paid  a  part  of  the 
purchase  price.  The  conveyance  was  made 
to  the  plaintiff,  who  gave  a  mortgage  upon 
the  property  for  an  unpaid  part  of  the  pur- 
chase price.  The  plaintiff's  husband,  hav- 
ing bargained  with  the  defendant  for  the  sale 
of  the  land  to  him,  prepared  a  deed  for  the 
conveyance  of  the  property,  complete  in  form, 
exci-pt  that  it  did  not  contain  the  name  of 
any  grantee.  He  requested  the  plaintiff  to 
execute  it;  and,  without  objection,  she  signed 
and  acknowledged  it,  the  husband  also  join- 
ing in  the  execution  of  it.  She  delivered  the 
deed,  after  her  aclsnowledgment,  to  her  hus- 
band, for  the  purpose  of  completing  and  de- 
livering it  to  the  purchaser.  The  husband 
then  wrote  in  the  name  of  the  defendant  as 
grantee,  delivered  it  to  him,  and  tlie  latter  re- 
ceiving the  deed,  paid  the  price  to  plaintiff's 
husband,  in  good  faith,  without  notice  of 
any  defects  er  omissions  in  the  making  or 
executing  of  the  deed.  He  assumed,  as  part 
of  the  consideration,  the  payment  of  the  out- 
stimding  mortgage  on  the  property.  The 
plaintiff's  allegations  as  to  the  fraudulent 
procuring  of  her  execution  of  the  deed  are 
not  sustained  by  the  8ndings  of  the  court. 
It  is  conceded  on  the  part  of  the  appellant, 
the  plaintiff,  that,  in  general,  one  executing 
a  deed  of  conveyance  may  give  authority  to 
another,  by  parol,  to  insert  in  the  deed,  after 
its  execution,  the  name  of  a  grantee,  the 
grantee  not  having  been  tiefore  named  lu  the 
deed;  but  it  is  contended  that  a  wife  cannot 
confer  such  authority  upon  her  husband. 
We  deem  it  unnecessary  to  decide  whether 
this  distinction  can  be  recognized.  Without 
regard  to  that  question,  and  however  it 
might  be  decided,  we  are  of  the  opinion  that 
by  her  conduct  the  plaintiff  is  precluded, 
upon  the  principle  of  estoppel,  from  assert- 
ing, as  against  the  defendant,  the  invalidity 
of  tills  deed.  Our  statutes  have  gone  far  to 
remove  the  common-law  disabilities  of  mar- 
ried women.  The  property  held  by  them  at 
the  time  of  their  marriage  continues  to  be 
Uieir  separate  property  after  marriage.  They 
may,  during  coverture,  receive,  hold,  use, 
and  enjoy  property  of  all  Icinds,  and  the 
rents,  issues  and  profits  thereof,  and  all 
avails  of  their  contracts  and  industry,  free 
from  the  control  of  their  husbands.  They 
are  Ciipal>le  of  making  contracts  by  parol  or 
un<ler  seal.  They  are  bound  by  their  con- 
tracts, and  responsible  for  their  torts,  and 
their  property  is  liable  for  their  debts  and 
torts  to  the  same  extent  as  if  they  were  un- 
married. Tiieir  power  to  contract,  and  to 
convey  real  estate,  is,  liowever,  so  far  quali- 
fied that  they  cannot  contract  with  their  hus- 
bands, relative  to  tlie  real  estate  of  either,  or 
by  power  of  attorney,  or  otherwise  authorize 
their  husbands  to  convey  their  real  estate  or 
any  interest  tlierein;  and,  in  general,  in  all 
conveyances  by  married  women  of  their  real 
estate,  their  husbands  must  join.  Married 
women  cannot  enjoy  these  enlarged  riglits  of 


action  and  of  property  and  remain  irrespon- 
sible for  the  ordinary  legal  and  equitable  re- 
sults of  their  conduct.  Incident  to  this 
power  of  married  women  to  deal  with  others 
is  the  capacity  to  be  bound,  and  to  be  es- 
topped, by  their  conduct,  when  the  enforce- 
ment of  the  principle  of  estoppel  is  necessary 
for  the  prot^tion  of  those  with  whom  they 
deal,  although  there  are.  without  doubt,  lim- 
itations upon  the  application  of  this  doctrine. 
Korton  v.  Nichols,  35  Mich.  148;  lieed  v. 
Morton,  (Neb.)  40  N.  W.  Kep.  282;  Kniglit 
V.  Thayer,  125  Mass.  25;  Bodine  v,  Killeen, 
53  N.  Y.  93 ;  Powell's  Appeal.  98  Pa.  St.  403; 
Fryer  v,  Bishell.  84  Pa.  St.  521;  Godfrey  v. 
Thornton,  46  Wis.  677,  1  N.  W.  Rep.  362; 
Lavassar  v.  Washburne,  50  Wis.  200,  6  N. 
W.  Itep.  516;  Baum  v.  Muiien,  47  N.  Y.  577; 
Patterson  v.  Lawrence,  90  111.  174;  Beis  ▼. 
Lawrence,  63  Cal.  129;  Sharpe  v.  Fov.  L.  It. 
4  Ch.  App.  35;  In  re  Lush's  Trusts,  Id.  591; 
2  Pom.  £q.  Jiir.  §  814. 

'ihis  plaintiff  iiad  power  to  convey  her 
estate  by  deed  in  which  her  husband  should 
join.  She  executed  and  acknowledged  this 
deed  knowing  that  it  was  a  deed  of  convey- 
ance, and  contemplating  that  it  was  to  be  de- 
livered and  have  effect  as  such,  and  that  the 
purchaser  would  pay  a  consideration  there- 
for. The  deed  was  delivered,  as  she  intended 
it  should  be,  to  a  purchaser,  who,  in  good 
faith,  supposing  the  conveyance  to  be  in  all 
respects  valid  and  effectual,  has  paid  the  con- 
sideration therefor.  Even  if  her  authority 
to  her  husband.  Implied  from  the  circum- 
stances, to  nil  in  the  name  of  the  grantee  was 
ineffectual  to  legally  empower  him  to  do  so, 
she  ought  not  now  to  be  allowed,  in  a  court 
of  equity,  to  defeat  the  title  of  tlie  purchaser 
upon  that  ground.  A  grantor  not  under 
disability  from  coverture  would  be  estopped 
under  such  circumstances.  Pence  v.  Ar- 
buckle,  22  Minn.  417.  It  is  equitable  that 
the  same  principle  be  applied  here  for  the 
protection  of  the  defendant;  and  to  so  apply  it 
does  not,  we  think,  defeat  the  purposes  of 
the  statute  declaring  invalid  any  power  of  at- 
torney or  other  authority,  as  between  husband 
and  wife,  to  convey  real  estate.  It  is  imma- 
terial, in  our  view  of  the  case,  whether  or 
not  there  was  an  express  authorization  of  the 
husband  to  All  in  the  name  of  the  grantee. 
It  is  enough  that  the  plaintiff  intended  the 
iiistriiment  to  have  effect  as  a  conveyance, 
and  that  she  allowed  her  husband  to  take  it, 
after  she  had  executed  it,  for  the  purpose  of 
delivering  it  to  the  purchaser  as  a  deed  of 
conveyance  executed  by  her.  That  the  plain- 
tiff supposed  that  her  husband  was  to  deliver 
this  deed  to  the  purchaser  is  shown  by  her 
own  testimony.  The  extent  of  the  proof  on 
the  part  of  the  plaintiff,  as  to  the  misrepre- 
sentation of  her  husband,  was  that  he  said 
to  her,  when  he  asked  her  to  execute  the 
deed,  that  he  would  like  to  sell  a  lot.  With- 
out considering  what  might  have  been  the 
effect  of  fraudulent  niisrepresentntionsof  the 
husband  in  a  case  where  the  wife  was  not 
chargeable  with  negligence  in  the  transac- 
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tlon,  we  regard  thts  evidence  as  wholly  In- 
sufficient to  justify  the  granting  of  relief  as 
against  an  innocent  purcliaser.  With  re- 
gard to  the  rights  of  purchasers  it  was  cul- 
pable negligence  on  the  part  of  the  plaintiff 
to  execute  the  conveyance  unless  she  is  to  be 
bound  by  It.  The  language  of  her  husband 
did  not  justify  her  in  executing  the  deed 
without  reading  it,  or  at  least  without  more 
definite  information  as  to  its  contents,  un- 
less slie  was  willing  to  allow  the  deed  to  have 
effect  whatever  tlje  property  conveyed  might 
be.  It  is  therefore  unnecessary  to  pass  upon 
the  question  of  the  admissibility  of  the  hus- 
band's testimony  going  to  rebut  the  plain- 
tiff's testimony  in  this  particular,  and  which, 
as  it  seems,  the  court  below  did  not  consider. 
The  deed  was  effectual  as  a  conveyance,  al- 
though there  was  but  one  subscribing  wit- 
ness. Morton  v.  Leiand,  27  Minn.  36,  6  X. 
W.  Bep.  878;  Johnson  v.  Sandhofl,  30  Minn. 
197, 14  N.  W.  Rep.  889;  Conlan  v.  Grace,  36 
Minn.  276,  80  N.  W.  Rep.  880.  The  evi- 
dence justl8ed  the  findings  of  fact.  Judg- 
ment affirmed. 


Handt  0.  St.  Paul  Quobk  Pdblishlno  Oo. 
{Supreme  Court  of  Minnesota.    July  8, 1880.) 

OOKTHAOTS— StrWDAT  liAWB— P1.EADIK0. 

1.  Thou^  It  is  aometlmeB  neoessary  to  plead  the 
facts  on  which  the  ilia^ality  of  a  oontract  or  tzran*- 
action  maydepend,  It  is  never  necessary  to  plead 
tlie  law.  Whenever  the  fact  appears,  the  parties 
may  insist  on  the  law  applicable  to  it. 

3.  A  contract  by  which  plaintiff  was  to  have  full 
charge  and  control  of  the  real-estate  advertising 
business  in  the  daily,  Sunday,  and  weekly  editions 
of  a  newspaper,  the  owner  to  receive  certain  rates, 
the  plaintiff  to  nave  all  above  those  rates  that  he 
might  receive  for  advertising,  the  contract  to  con- 
tinue for  live  years,  held  to  be  an  entire  and  in- 
divisible contract,  so  that  any  taint  of  illegality  In 
It  avoids  the  whole. 

&  Under  section  ao,  o.  100,  Oen.  Bt  1878,  the  is- 
•ulng,  publishing,  and  circulaUag  a  newspaper  on 
Sunday  was  unlawful.  It  was  not  a  work  of  ne- 
cessity or  charity. 

4.  A  contract,  void  because  it  stipulates  for  the 
doing  what  is  forbidden  by  law  at  the  time  when 
It  is  to  be  done,  cannot  be  raUfied,  even  at  a  time 
when,  owing  to  a  change  in  the  law,  it  would  be 
lawful  to  do  the  thing. 

5.  An  entdre  oantract  canitot  be  ratified  in  part. 
(Syllabue  bv  Ae'  Pourt.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Kkllt,  Judge. 

Flandratt,  Bquiret  A  Cuteheon,  for  ap- 
pellant. H.  J.  Horn  and  C.  D.  O'Brien,  for 
respondent. 

OiLPiLLAN,  C.  J.  The  action  Ib  upon  a 
contract  pleaded  in  the  complaint,  not  in 
heee  verlKi,  but  according  to  its  supposed  ef- 
fect. Theanswerdeniedit;  and,  on  the  trial, 
the  plaintiff  offered  in  evidence  a  written 
contract  between  the  parties,  the  provisions 
of  which  material  to  this  controversy  were 
as  follows:  The  plaintiff,  in  consideration 
of  being  allowed  the  difference  between  the 
rates  he  might  charge  for  advertising  in  the 
various  issues  of  the  St.  Paul  Olobe  newspa- 
per and  the  rates  thereinafter  mentioned, 
agreed  and  contracted  to  take  entire  charge 


and  control  of  the  real-estate  advertising 
business  in  the  daily  and  Sunday  and  weekty 
Globe,  and  the  defendant  agreed,  in  consid- 
eration of  such  services,  to  put  under  his  full 
charge  and  control  all  retil-eetabe  advertising 
business  of  defendant  in  ttie  daily  and  San- 
day  and  weekly  Globe.  The  plaintiff  agreed 
to  pay  the  defendant  certain  specified  rates 
for  said  real-estate  advertising,  and  the  de- 
fendant agreed  to  receive  said  rates  as  full 
payment  for  all  said  real-estate  advertise- 
ments which  migtit  appear  in  the  daily, 
weekly,  or  Sunday  Globe,  without  regard  to 
the  amount  plaintiff  might  charge  and  re- 
ceive from  advertisers.  The  contract  was  to 
continue  fur  the  term  of  five  years,  with  the 
option  in  plaintiff  to  renew  it  for  another 
term  of  five  years,  or  for  a  shorter  time;  he 
to  have  the  right  to  annul  the  agreement  on 
giving  SO  days'  notice  of  his  intention  to  do 
so.  It  was  admitted  by  plaintiff,  at  the  time 
of  making  the  offer  of  this  contract,  that  the 
Sunday  Globe  referred  to  in  the  contract  was 
issued,  pnblished,  and  circulated  on  Sundays, 
though  set  up  and  printed  on  Saturdays. 
The  contract  was  objected  to  as  void  upon 
its  face  for  want  of  mutuality,  and  as  being 
against  public  policy;  and  it  ap{)ears  to  have 
()een  argued  that  it  was  against  public  policy 
because  it  was  an  agreement  for  a  violation 
of  the  law  in  regard  to  Sunday.  The  court 
below  sustained  the  objection.  The  plaintiff, 
of  course,  failed  in  his  action,  and  he  appeals 
from  an  order  denying  his  motion  for  a  new 
trial.  The  same  objections  are  made  to  the 
contract  here  as  were  made  below.  The 
plaintiff  contends  that,  not  having  pleaded 
the  illegality  of  the  contract,  defendant 
could  not  assRrt  it  on  the  trial. 

It  is  sometimes  necessary  to  plead  the  facts 
upon  which  t)ie  illegality  of  a  contract  or 
transaction  depends,  but  it  is  never  necessary 
to  plead  the  law.  When  the  facts  appear, 
either  upon  the  pleadings  or  proofs,  either 
party  may  insist  upon  the  law  applicable  to 
such  facts.  In  this  case  the  plaintiff  had, 
under  the  pleadings,  to  prove  the  contract  up- 
on which  he  sued.  If  it  be  void  on  its  face 
he,  not  the  defendant,  showed  its  illegality. 
Though  the  oontract  appears  in  some  respects 
a  much  more  favorable  one  to  the  plaintiff 
than  to  the  defendant,  it  la  not  wanting  in 
mutuality  of  promises  and  engagements,  so 
as  to  be  without  mutual  considerations. 
What  plaintiff  is  todoappearsby  implication 
rather  than  by  express  terms.  Fairly  con- 
strued, the  contract  created  the  relation  of 
principal  and  agent  between  the  defendant, 
as  principal,  and  the  plaintiff,  as  agent,  for 
the  management  of  defendant's  rciil-estate  ad- 
vertising business, — that  is,  in  the  charge  of 
procuring  advertisements  for  so  much  of  the 
space  in  defendant's  paper  as  it  devoted  to  real- 
estate  advertising, — and  in  this  business 
there  would  arise  the  duty  in  the  contract. 
There  was,  by  implication,  the  promise  of 
plaintiff  to  manage  the  business  faithfully, 
and  with  due  regard  to  the  interest  of  his 
principal.  Thequestionof  thei^tilitfof  the 
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contract  ia.  therefore,  squarely  preMnted; 
and  with  a  view  to  that  questiou,  and  to  some 
prupositions  that  are  made  in  oonnection  with 
it,  it  is  necesKiry  to  a&f  that  the  contract  is 
entire,  so  that  any  taint  of  ilivgality  in  one 
part  affects  the  whole  ctf  it.  There  is  do  way 
of  severing  it,  so  we  can  say  that,  allhongh 
its  stipulations  as  to  the  Sunday  Globe  may 
be  in  violation  of  law,  and  therefore  void,  yet 
those  88  to  the  daily  and  weekly  Globe  ntay 
be  upheld,  or  so  tlmt,  although  for  what  was 
to  be  done  under  it  prior  to  January  1,  1886, 
when  the  Penal  Code  went  into  effect,  it  was 
void,  it  might  yet  be  upheld  for  all  that  it  pro- 
vided for  after  that  date.  To  attempt  that 
would  be  to  attempt  making  another  contract 
for  the  parties, — one  tliat  t&  present  contract 
furnishes  no  reason  to  suppose  tJiey  would 
have  made  for  tliemsel  ves.  All  of  the  provis- 
ions of  the  contract  must,  therefore,  stand 
or  fall  logetlm.  Tlie  |>hiintifr  insists  that  the 
contract  was  not  illegal,  for  it  neither  was  ex- 
ecuted on  Sunday  nor  required  plaintiff  or  de- 
fendant to  do  anything  on  Sunday.  It  bound 
defendant  to  maintain  and  issue  a  weekly,  a 
daily,  and  Sunday  Globe  for  the  time  specified 
in  it,  and  it  required  plaintiff's  services  in  the 
preparation  and  procuring,  so  far  as  related 
to  the  real-estate  advertisements,  of  material 
for  each  of  those  editions  of  the  paper.  Ac- 
ooFdtng  to  the  terms  of  the  eontnict,  the  de- 
fendant was  no  more  at  liberty  to  discontinue 
its  Sunday  edition  than  to  difioontinue  its 
daily  or  weekly  edition,  or  all  its  editions.  The 
theory  of  the  complaint  is  that  it  was  bound 
to  continoe  them  all ;  so  that,  if  to  issne,  pnt>- 
lish,  and  circulate  a  newspaper  on  Sunday 
was  against  the  law  as  it  existed  wlien  this 
contract  was  made,  then  the  parties  contem- 
plated and  stipulated  for  a  violation  of  the 
law  by  each.  The  law  in  reference  to  Sun- 
days, in  force  at  the  time  when  the  contract 
was  made,  was  section  2(>,  c.  100,  Gen.  St. 
1878,  as  follows:  "No  person  shall  keep  oppn 
his  shop,  warehouse,  or  work-house,  or  shall 
do  any  manner  of  hubor,  business,  or  work, 
except  only  works  of  necessity  and  charity, 
*  *  *  on  the  Lord's  day,  commonly  called 
'Sunday;'  and  every  person  so  offending  shall 
be  punished  by  a  fine,"  etc.  A  contract  which 
requires  or  contemplates  the  doing  of  an  act 
prohibited  by  law  is  absolutely  void.  No 
cases  of  the  kind  have  been  more  frequMitly 
before  the  courts  Utan  contracts  which  were 
XDHile  on  Sunday,  or  which  required  or  pro- 
vided tiiatsomeUiing  prohibited  by  the  statute 
^ould  be  done  on  Suudny;  and  in  no  instance 
has  any  court  failed  to  declare  such  a  contract 
void.  Unless  the  issuing  nnd  circulating  a 
newspaper  on  Sunday  is,  within  the  meaning 
of  the  statute,  a  work  of  necessity,  it  is  pro- 
hibited by  it  as  much  as  any  other  business 
or  work.  The  newspaper  is  a  necessity  of 
moilern  life  and  business,  but  it  does  not  fol- 
low that  to  issue  and  circulate  it  on  Sunday 
is  a  necessity.  There  are  a  great  many  other 
kindsof  business  just  as  necessary;  many,  in- 
deed most,  kinds  of  OMnufactiirersand  mer- 
cantile businessareindispensabletotbe  pres- 


ent needs  of  men,  but  no  one  would  say  that, 
because  necessary  generally,  the  prosecution 
of  such  business  on  Sunday  is  a  work  of  ne- 
cessity. Ttiat  carrying  on  any  business  on 
Snnday  may  be  profitable  to  the  persons  an- 
' gaged  in  it;  that  it  may  serve  the  convenience 
or  the  tastes  or  wishes  of  the  public  general- 
ly,— is  not  the  test  the  statute  applies.  To 
continue  on  that  day  the  sale  of  dry-goods  or 
groceries,  or  the  keeping  open  of  market,  sa- 
loons, theaters,  or  places  of  amusement,  might 
be  regarded  by  many  as  convenient  and  de- 
sirable, but  that  would  not  bring  such  busi- 
ness within  the  exception  in  the  statute. 

At  the  time  this  contract  was  made,  the  is- 
suing, publishing,  and  circulating  a  newspa- 
per on  Sunday  was  contrary  to  law ;  and  as  the 
contract  provided  for  that,  and  as  it  was  indi- 
visible, it  was  thereby  rendered  wholly  void. 
The  Penal  Code  went  Into  effect  January  1, 
1886.  Section  229  provides  that  certain  kinds 
of  articles,  among  them  newspapers,  may  be 
sold  in  a  quiet  and  orderly  manner  on  Sunday. 
Plaintiff  contends  that  the  recognition  of  this 
contract,  and  the  continuance  uf  business  un- 
der it  for  more  than  a  year  after  the  issuance 
of  the  Sunday  paper,  became  legal  by  the  pro- 
visions of  the  Penal  Code,  constituted  such  a 
ratiUcation  of  the  contract  as  relieved  it  of 
any  original  taint  of  illegality.  There  is  a 
differmce  in  the  decisions  on  the  question 
whether  a  contract,  void  merely  because  it 
was  made  on  Sunday,  may  be  ratified  on  a 
secular  day,  so  as  to  become  valid;  but  there 
is  no  confliot  of  decisions  on  the  proposition 
that  a  contract,  void  because  it  stipulates  for 
doing  what  the  law  prohibits,  is  incapableof 
being  ratified.  That  is  this  case.  The  eon- 
tract  contemplated  the  doing  what  the  law 
then  in  force  prohibited,  and  for  that  reason 
it  was  void.  It  is  true  the  law  was  so  changed 
After  the  contract  was  made  that,  from  the 
time  of  the  change,  it  became,  as  plaintiff 
claims,  lawful  to  do  those  things  provided  in 
the  contract  which  were  unlawful  at  the 
time  it  was  made,  and  so  that,  as  he  claims,  a 
contract  like  this,  matie  after  the  change  went 
into  effect,  would  have  been  valid.  But  that 
could  not  affect  the  validity  uf  the  previous 
contract,  whieh  was  void  from  the  beginning 
The  parties  might  have  made  a  new  contract 
to  commence  on  or  after  January  1,  1886; 
but,  because  of  the  illegality  in  it,  they  could 
not  at  any  time  ratify  this  contract  from  the 
beginning;  and,  because  it  is  entire  and  in- 
divisible, they  could  do  nothing  amounting 
to  less  than  the  making  of  a  new  contract, 
which  conid  give  vitality  to  it  for  the  time 
since  January  1,  1886.  An  entire  contract 
must  be  ratified,  if  at  all,  as  an  entirety.  Or- 
der alflrmvd. 


GooDSELL  V.  Taylor. 
(Supreme  Court  of  Minneiota.    Jolj  6, 1889>) 

NseUOIHOB  —  FASSBMaSB    BlXVl.T«»IS  —  BXPKRT 
EVIDKNCE— ISSTBCCTIOKS. 

1.  BvideDce  luld  sufDcient  to  justify  a  finding  of 
negligence  In  the  care  or  maDagement  of  a  pas- 
senger elevator,  resulting  In  injorKto  anaisenger. 

Digitized  by  VjOOQFC 


€74 


NOBTHWESTERN  KEPOBTER.  Vol.  42. 


(Minn. 


2.  The  quMtton  whether  the  appearance  of  ma- 
chinery would  ftuggest  to  a  prudent  man  the  ne- 
cessity of  an  examination  Is  not  one  for  an  expert 
-witness,  but  is  for  the  jury  to  determine. 

8.  The  fact  that  machinery  has  been  used  with 
-Mtfety  foi-  years,  and  is  not  obWously  dangeroas, 
will  not  (especially  where  the  lives  of  others  may 
depend  on  its  safety)  justify  a  presumption  that  it 
will  continue  safe,  and  that  its  use  may  be  contin- 
ued, without  examining  it  to  ascertain  if  ita  safety 
may  not  ttave  been  impaired  from  wear. 

4.  The  rule  as  to  the  degree  of  care  required,  and 
as  to  the  onus  of  proof  in  case  of  injury  from  gly- 
ing  away  of  machinery,  applicable  between  a  com- 
mon carrier  of  passengers  and  his  passengers,  Is 
applicable  as  l>etween  the  owner  and  manager  of  a 
passenger  elevator  and  the  passengers  in  it. 

5.  Where,  upon  an  exception  to  a  proposition  in 
«  general  charge,  the  court  withdraws  it,  and  in- 
structs the  jury  to  disregard  it,  it  will  ordinarily  be 
presumed  that  the  jury  accepted  and  acted  on  the 
correction. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Otter  Tail 
«oiinty:  Searle,  Judge. 

Action  for  damages  by  CUarle.s  H.  Goodsell 
against  William  Titylor.  Judgment  forphiiu- 
tilf,  and  from  nn  order  denying  a  motion  for 
new  trial  defendant  appeals. 

Clapp  d-  Wttodaril,  for  appellant.  Mason 
■A  Hilton,  for  respondent. 

OiLPiLLAN,  O.  J.  Action  for  damages 
«U8tained  from  the  giving  away  of  an  elevator 
at  an  hotel,  in  which  the  plaintifC  was  riding 
■»t  the  time.  The  objection  is  made  that  there 
was  no  evidence  of  negligence  on  the  part  of 
the  owner  of  the  hotel.  The  evidence  was 
such  as  to  make  that  a  question  for  the  jury. 
T>ie  fall  of  the  elevator  was  in  consequence 

■  of  the  cable  breaking.  As  the  evidence  sug- 
gests no  other  cause  for  its  breaking,  it  must 
have  happened  either  from  its  having  been 
originally  insuflScient  or  from  its  having  be- 

■  -oome  insecure  from  wear.  It  appears  to 
have  been  in  use  three  or  four  years,  so  far 
as  appears,  without  accident;  and  from  that 
fact,  and  from  direct  evidence  tliat  it  was 
welt  constructed,  the  jury  nilglit  infer  thai 

.  the  break  was  not  from  any  original  defect, 
but  from  the  consequence  of  wear.  That  it 
had  worn,  as  would  naturally  be  the  case,  ap- 
pears from  the  testimony.  A  piece  of  the 
cable  cut  off  the  broken  end  was  exhibited  to 
the  jury,  and  they  could  see  (as  we  cannot) 
whether  the  wear  was  such  as  to  seriously 
weaken  the  cable,  and  render  it  insecure. 
There  was  evidence  that  the  wearing  could 
easily  have  been  seen,  if  properly  looked  after. 
Prom  this  evidence  the  jury  mi^ht  find  that 
the  break  was  because  the  cable  liad  worn  till 
it  WHS  unsafe,  and  that  proper  care  would 
have  discovered  it  in  time  to  remedy  it.  and 
prevent  accident.  The  charge  of  machinery, 
to  the  sufficiency  of  which  is  entrusted 
people's  lives,  requires  a  degree  of  care  which 
the  jury  might  well  find  was  not  observed  in 
this  case.  One  of  defendant's  witnesses  was 
asked  the  question  "  whether  or  not  there  is 
anything  in  the  construction  of  that  elevator, 
and  in  the  appearance  of  the  cable,  that 
would  suggest  to  a  prudent  man  the  neces- 
sity for  iiaving  an  examination  of  this  cable 


at  the  point  where  it  was  pointed  ont  to  yon 
as  where  this  break  occurred."  This  plnin- 
tiff  objected  to  as  incompetent,  and  as  calling 
for  an  opinion,  and  it  was  excluded.  The 
question  to  what  extent  the  apparent  wear 
impaired  the  strength  of  the  cable  might  have 
been  one  for  an  expert,  but  as  held  in  Mantel 
V.  Railway  Co.,  83  Minn.  62,  21  N.  W.  Rep. 
853,  whether  due  care  requires  this  or  that  to 
be  dune  is  not  a  question  for  expert  testi- 
mony. Whether  prudence  required  an  ex- 
amination of  the  cable  was  for  the  jury  to 
determine,  upon  the  facts  and  circumstances 
of  the  case. 

The  defendant  asked  of  the  court  this  in- 
struction: "As  a  general  rule  where  ap- 
pliances or  machinery  have  been  in  use  for 
years,  and  are  not  obviously  dangerous,  and 
it  has  uniformly  proven  safe,  it  may  be  pre- 
sumed to  be  safe,  and  its  use  continued." 
This  request  was  bad,  because  it  laid  out 
of  acconnt  that  the  strength  of  machinery 
ordinarily  becomes  impaired  by  wear,  and 
that  toa'C7rtain  if  such  wear  has  rendered 
it  uns.ife  may  require  some  examination. 
One  has  no  right  to  assume  because  a  ma- 
cliine  never  has  given  way  that  therefore  it 
never  will,  especially  of  a  machine  upon  the 
safety  of  which  the  lives  of  others  may  de- 
pend. The  relation  l>etween  the  owner  and 
manager  of  an  elevator  for  passengers  and 
those  caiTied  in  it  is  similar  to  that  between 
an  ordinary  common  carrier  of  passengers 
and  those  carried  by  him.  The  same  reason 
exists  for  requiring  on  the  part  of  the  owner 
the  utmost  human  care  and  foresight,  and 
for  making  him  responsible  for  the  slightest 
degree  of  negligence,  and  also,  in  case  of  in- 
jury by  the  breaking  or  giving  way  of  the 
elevator,  for  putting  on  him  the  onus  of  prov- 
ing that  it  was  through  no  fault  or  neglect  of 
his.  The  rule  as  to  care  applied  by  the  court 
l)elow  was  within  this  rnle.  Exceptions  were 
taken  to  two  propositions  in  the  general 
charge,  and  thereupon  the  court  corrected 
the  cliarge  by  withdrawing  the  language  ex- 
cepted to,  and  instructing  the  jury  tliat  tliey 
should  disregard  the  saiue.  The  appellant, 
however,  still  persists  in  his  exceptions  to 
the  propositions  as  originally  given,  arguing 
that  they  must  have  miulesuch  an  impression 
on  the  minds  of  the  jury  to  his  prejudice  as 
the  correction  could  not  or  did  not  remove. 
We  will  not  say  that  there  might  not  t>e  such 
a  case.  But  it  could  not  have  been  so  in  this 
case.  We  do  not  see  that  the  original  propo- 
sitions were  incorrect,  but,  however  that 
may  be,  it  must  be  presumed  that  whenever 
the  trial  court  in  its  charge  corrects  a  propo- 
sition the  jury  accepts  the  correction  as  the 
law  of  the  case.  It  is  inevitable  that  the 
court  in  its  general  charge  will  sometime  in- 
advertently use  language  tending  to  mialeaJ 
the  jury.  The  purpose  of  requiring  an  ex> 
ception  is  that  the  mind  of  the  court  may  be 
directed  to  a  proposition  stated  or  lanxuage 
used  by  it  so  that  it  may  have  an  opiwrtuiittr 
to  make  any  correction  that  it  sees  fit.  Or- 
der altirmed. 
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MoClat  v.  Gluck. 
{Supreme  Court  of  Minnesota.    July  8, 1889.) 

BeaLBD  CoKTRACr— MODiriCATIOS. 

1.  Evidence  held  sofflclent  to  sustain  the  rer- 
diot. 

2.  Parties  to  a  written  ezeontory  oon tract  under 
seal  may  modify  It  by  parol,  if  they  have  acted 
under  and  executed  it  as  modified. 

{Syllab-us  by  the  Court.) 

Appeal  from  district  court,  Hennepin 
county;  Locbrkn,  Judge. 

Boltinton  tt  Baker,  foi-  appellant.  Hart 
<C*  Bretoer,  for  respondent. 

Gu.FiLLAN,  C.  J.  Action  to  recover  a  bal- 
ance claimed  to  be  due  upon  a  contract  for 
tiie  erection  of  a  buildint;,  and  for  extra 
worlc  on  the  building.  Phiintiff  had  a  ver- 
dict. The  evidence  was  sufficient  to  justify 
it.  It  can  hardly  be  said  that  any  question 
of  law  is  presented.  Parties  may  by  parol 
modify  a  written  executory  contract  under 
seal,  either  by  changing  its  terms  or  waiving 
its  conditions,  if  tliey  have  acted  under  and 
executed  it  as  so  motlifiod.  That  the  parties 
to  this  contract  agreed  on  the  waivers  and 
modilicatiuns  claimed  by  plalDtiif,  and  acted 
undt-r  and  executed  it  accordingly,  were 
questions  for  the  jury,  and  the  evidence  jus- 
tiOes  their  tinding.     Judgment  affirmed. 


Paob  et  al.  o.  Davis. 
{Supreme  Covrt  of  Nebraska.    June  18, 1880.) 

EnCTMEKT— iMPROVEMBirTS— TaZ-TiTLBS. 

1.  Occupying  claimants  of  land  who  have  made 
lasting  and  valuable  Improvements  tbereon,  but 
have  afterwards  been  evicted,  are  entitled  to  com- 
pensation for  such  improvements  in  all  cases 
where  they,  or  the  persons  tinder  whom  they  claim 
title,  derived  the  same  from  lawful  public  author- 
ity. 

2.  The  words  "such  tax-titles"  and  "such  tax- 
deeds,  "  in  the  proviso  of  section  11,  c.  63,  Comp. 
St.  Neb.  1887,  do  not  relate  to  words  of  like  import 
previously  occurring  in  the  chapter ;  and  the  word 
"such, "  being  restrictive  in  its  meaning,  was  evi- 
dently designed  to  apply  to  a  particular  class  of 
tax -deeds,  not  described,  and  not  to  tax-deeds  gen- 
ei-ally.  A  person  claiming  title  under  a  tax-deed, 
and  making  lasting  and  valuable  improvements  on 
the  land,  paying  taxes,  etc,  is  entitled  to  compen- 
sation for  the  same. 

8.  While  the  intention  of  the  law  is  that  com- 
pensation shall  be  made  for  such  improvements 
before  a  writ  of  restitution  will  be  issued,  yet 
where  the  application  was  properly  filed,  and  an 
amended  application  made  within  six  months  aft- 
erwards, it  will  not  debar  a  party  from  recover- 
ing. 

(SyllabuB  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
Neville,  Judge. 

A.  N.  Ferguton,  for  plaintiffs  in  error. 
Montgomery  <£  Jeffrey,  for  defendant  in  er- 
ror. 

Maxwell,  J.  The  defendant  in  error 
brought  an  action  in  ejectment  against  the 
plaintilTs  in  error  to  recover  the  possession  of 
certain  real  estate,  and  on  the  second  trial 
obtained  judgment  for  the  possession  of  the 
same.  The  plaintiffs  in  errorsoon  afterwards 
made  application  for  an  appraisal  of  lasting 


and  valuable  improvements  put  on  the  land 
by  them.  In  support  of  the  claim  the  plain- 
tiffs in  error  introduced  testimony  tending  to 
show  that  "the  improvements  on  said  prem- 
ises consist  of  a  one-story  frame  dwelling- 
house  20x22  feet,  one  well,  one  cave  cellar, 
one  corn-crib,  one  stable  (shed)  about  30x10 
feet,  and  about  5U  shade-trees,  and  aquantity 
of  shrubbery;  that  they  put  all  these  improve- 
meuts  on  tlie  land  in  question  before  the  de- 
fendant in  error  brought  suit  to  recover  pos- 
session tiiereof;  also  that  tliey  have  paid 
taxt'S  on  the  land  from  1879,  and  including 
1885."  There  is  also  a  stipulation  "that  one 
Abner  Frencli  purchased  said  premises  at 
the  sale  in  1879  for  the  taxes  of  1877,  and  re- 
ceived a  certificate  of  such  sale,  and  that  in 
February,  18S0,  he  leased  said  premises  to 
the  def^^ndant  John  F.  Page,  who  at  once 
built  the  said  bouse  thereon,  and  that  he 
made  the  other  improvements  thereon  prior 
to  January,  1882,  and  after  February  6, 1881, 
at  which  date  the  said  French  conveyed  said 
premises  by  warranty  deed  to  the  defendant 
Belinda  Page;  that  the  said  French  obtained 
a  tax -deed  on  his  said  tax  certificate,  Janu- 
ary 1,  1882. "  The  action  of  ejectment  was 
commenced  November  11,  1885,  and  the  sec- 
ond trial  took  place  December  16,  1886,  and 
a  motion  for  a  new  trial  was  filed,  which  was 
overruled,  and  a  request  for  the  apprsisul  of 
the  improvements  filed.  Afterwairds,  on  the 
2d  of  April,  1887,  an  amended  request  for 
the  appraisal  of  the  improvements  was  filed. 
This,  with  the  first  request,  was  overruled 
on  the  9th  day  of  July  of  that  year,  and  with- 
in a  year  from  that  time  proceedings  in  er- 
ror were  instituted  in  this  court.  It  is  stated 
in  the  brief  of  the  plaintiffs  in  error,  and 
seems  to  be  admitted  by  the  defendant  in  «r- 
ror,  that  the  cause  of  the  delay  in  making 
the  amended  request  for  the  appraisement  of 
the  improvements  was  the  death  of  Gen. 
O'Brien,  the  attorney  of  the  plaintitEs  in  er- 
ror. The  defendant  in  error  contends  that 
there  can  be  no  recovery  in  this  esse  for  two 
reasons:  First,  as  the  plaintiffs  in  error 
claimed  under  a  tax-deed,  there  is  no  provis- 
ion  of  the  statute  for  the  appraisal  of  the  im- 
provements in  such  cases;  seoorui,  that  the 
application  was  made  too  late  to  be  consid- 
ered. 

Section  1,  c.  63,  Comp.  St.,  provides  "that 
in  all  oHses  where  any  person  claiming  title 
to  real  estate,  whether  in  actual  possession  or 
not,  for  which  such  person  can  show  a  plain 
and  connecteil  title,  in  law  or  equity,  derived 
from  the  records  of  some  public  oflSce,  or  from 
the  United  States,  or  from  this  state,  or  de- 
rived from -any  such  person  by  devise,  de« 
scent,  deed,  contract,  or  boud,  such  person  or 
persons  claiming  or  holding  as  aforesaid  shall 
not  t>e  evicted  or  turned  out  of  possession  of 
such  -real  estate,  nor  shall  his  claim  or  title 
be  set  aside  or  canceled  by  any  court  in  any 
proceedings  brought  or  commenced  by  any 
person  setting  up  and  proving  an  adverse 
and  better  title  or  claim  to  such  real  estate, 
until  such  person  claiming  as  aforesaid  sliall 
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be  tnOj  paid  the  value  of  all  lasting  and  val- 
uable improvementB  made  upon  such  real  es- 
tate by  such  claimant  or  by  those  under  whom 
he  claims,  and  also  for  aU  taxes  and  assess- 
ments paid  upon  said  real  estate  by  such 
claimant,  and  the  persons  under  whom  he 
claims,  with  interest  thereon  Ht  the  same 
rate  of  interest  as  provided  by  law  for  delin- 
quent taxes,  and  for  all  sums  of  money  paid 
by  such  occupant  or  claimant,  or  those  under 
whom  he  claims,  to  redeem  sach  real  estate 
from  any  sale  or  sales  for  non-payment  of 
taxes  previous  to  receiving  actual  notice  by 
the  commencement  of  suit  on  such  adverse 
title  or  claim  by  which  such  eviction  or  can- 
cellation may  be  had,  unless  such  occupant 
or  claimant  shall  refuse  to  pay  the  person  so 
setting  up  and  proving  an  adverse  and  bet- 
ter title  the  value  of  such  real  estate,  with- 
out improvements  made  thereon  as  aforesaid, 
npon  the  demand  of  the  successful  claimant, 
as  hereinafter  provided. "  Section  2  provides: 
"Any  person  in  possession  of  or  churning  any 
real  estate  under  a  certificate  of  entry,  or  un- 
der the  homestead  or  pre-emption  laws  of  the 
United  States,  as  well  as  the  persons  enu- 
merated in  the  first  section  of  this  act,  shall 
be  considered  as  having  sulflcient  title  to  de- 
mand the  value  of  improvements,  and  to 
demand  the  amount  of  all  taxes  and  assess- 
ments paid  by  such  claimant  or  ttioae  under 
whom  he  claims,  under  the  provisions  of  the 
first  section  of  this  act."  The  third,  fourth, 
and  fifth  sections  relate  to  the  appraisement 
and  report  of  the  appraisers;  the  sixth  and 
seventh,  to  the  final  hearing  and  judgment. 
The  eighth  requires  the  successful  claimant, 
wlio  elects  to  pay  for  the  improvements,  to 
do  so  within  such  time  as  the  court  shall  des- 
ignate. The  ninth  and  tenth  relate  to  the 
procedure  where  the  claimant  elects  to  re- 
ceive the  value  of  the  real  estate  without  the 
improvements.  Section  11  provides  that 
"this  act  shall  apply  to  all  suits  now  pend- 
ing, or  hereafter  brought,  wherein  any  of 
the  claims  or  rights  herein  set  forth  shall  be 
demanded,  and  such  demand  for  improve- 
ments or  taxes  may  be  made  upon  the  over- 
ruling by  the  court  of  a  motion  for  a  new 
trial,  or,  in  case  the  suit  is  one  in  equity, 
then  such  demand  may  be  made  within  three 
days  after  the  entry  of  decree.  In  suits  now 
disposed  of,  in  which  the  unsuccessful  occu- 
pant or  claimant  would  have  been  entitled  to 
the  relief  herein  provided  for,  surh  occupant 
or  claimant  may  make  such  application  to  the 
court  within  six  months  after  this  act  shall 
become  a  law;  provided,  however,  that  all 
of  the  provisions  of  this  act  shall  be  limited 
and  restricted  to  those  cases  where  the  title 
to  the  real  estate  in  controversy  is  derived 
from  some  source  other  than  that  which 
comes  from  such  tax-titles,  tax  certificates, 
tax-receipts,  or  the  payment  of  taxes  by  any 
person  claiming  any  interest  in  or  title  to 
such  real  estate,  by  reason  of  such  tax-deeds 
or  tax-titles,  tax  certificates,  ortax-reoeipts." 
The  words  "such  tax-title"  and  "such  tax- 
deeds"  do  not  teiste  to  any  words  relating  to 


tax-titles  or  tax-deeds  which  precede  them  in 
the  chapter.  In  the  second  section  it  is  de- 
clared, in  effect,  that  parties  who  have  en- 
tered lands  under  the  pre-emption  and  home- 
stead laws,  and  have  paid  taxes  on  said  lands, 
shall  be  authorized  to  demand  the  valne  of 
improvements  made  on  said  land,  and  the 
amount  of  all  taxes  and  assessments  paid 
thereon.  The  first  section  provides  substan- 
tially the  same  remedy  as  the  second,  and  the 
only  purpose  in  adding  it  seems  to  have  been 
to  prevent  the  possibility  of  the  exclusion  of 
cases  arising  under  the  homestead  and  pre- 
emption laws.  As  the  words  "such  tax-ti- 
tles" and  "such  tax-deeds"  occur  alone  in 
the  proviso  to  section  11,  it  is  apparent  that 
in  the  original  bill,  or  in  the  act  from  which 
the  bill  was  copied,  these  words  did  occur, 
but  in  what  connection  we  do  not  know. 
The  word  "such"  is  restrictive  in  its  mean- 
ing, and  applies  alone  to  certain  tax-deeds 
previously  spoken  of,  and,  as  no  tax-deeds  or 
tax-titles  are  referred  to  previous  to  the  pro- 
viso of  section  11,  there  is  nothing  to  which 
the  words  referred  to  relate.  Had  the  legis- 
lature intended  to  exclude  all  tax-deeds  and 
tax-titles,  it  would  have  done  so  in  plain, 
unequivocal  language,  no  doubt.  There 
would  seem  to  be  no  reason  why  a  party  who 
makes  valuable  and  lasting  improvements  on 
land  under  a  tax-deed  should  not  be  paid  for 
the  same  as  in  other  cases,  and,  unless  the 
statute  expressly  provides  that  no  improve- 
ments shall  be  paid  for,  tlie  claimant  will  be 
entitled  to  oompensation.  There  is  no  such 
restriction  in  the  statute,  and  the  law  should 
be  applied  alike  to  all, — those  claiming  under 
tax-deeds  as  well  as  others. 

This  is  a  remedial  statute,  which  declares 
that  any  person  claiming  title  to  real  estate 
who  "can  show  a  plain  and  connected  title, 
in  law  or  equity,  derived  from  the  records  of 
some  public  oSice,  •  *  •  or  derived 
from  any  such  person,"  etc.,  "shall  be  fully 
paid  the  value  of  all  lasting  and  valuable  im- 
provements made  upon  such  real  estate  by 
such  claimant,  or  by  those  under  whom  he 
claims,"  etc.  In  other  words,  if  a  person 
derives  title  to  real  estate  from  the  govern- 
ment through  any  of  its  agencies  by  which 
title  purports  to  be  conveyed,  and  makes  last- 
ing and  valuable  improvements  on  such  real 
estate,  he  will  be  entitled  to  compensation 
therefor,  and  also  for  taxes  paid,  etc.  This 
includes  tiix-deeds.  Such  deeds  purport  to 
convey  a  title  derived  from  the  government 
through  one  of  its  agencies.  It  is  unneces- 
sary in  this  connection  to  enter  into  a  dis- 
cussion of  the  question  of  the  effect  of  sell- 
ing land  for  taxea,  or -of  the  different  forms 
of  tax-deeds.  The  statute  seems  to  include 
all  deeds  issued  under  lawful,  public  author- 
ity, which  purpwt  to  convey  title  to  real  es- 
tate, and  clearly  includes  cases  like  that  un- 
der consideration. 

2.  WhUe  the  intention  of  the  law  ia  that 

these  improvements  stiall  be  paid  for  before 

a  writ  of  restitution  will  he  issued,  still  Uie 

failure  to  make  tbe  application  tac  cpmpeB- 
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satioR  before  or  at  that  time  will  not  debar  a 
party,  within,  aa  in  thia  case,  six  luuntlis 
afterwards,  from  making  an  amended  appli- 
cativn.  Thin  question  was  before  the  court  in 
K«ilroad  Co.  v.  Dobaon,  17  Neb.  450.  455.  23 
N.  W.  Bep.  353,  511.  In  tliat  case  it  is  said 
in  the  ayllabns  that,  "in  an  action  against 
D..  an  occupant,  for  tlie  possession  of  real 
estate,  judgment  was  in  favor  of  tlie  plain- 
tifl.  D.  removed  th«  cause  to  the  supreme 
court  for  review  by  proceedings  in  error, 
wiiere  the  judgment  of  the  district  court  was 
affirmed.  After  the  filing  of  tlie  mandate 
from  tbe  supreme  court  in  the  ofiSce  of  the 
cleric  of  the  district  court,  and  at  the  first 
term  thereafter,  tlie  defendant  filed  a  request 
for  a  jury  to  assess  the  value  of  lasting  im- 
provements made  upon  the  land.  Held,  that 
the  request  was  made  within  lime,  and  not 
too  late,  and  that  the  district  court  did  not 
err  in  ordering  the  jury  to  t>e  impaneled." 
In  Sliuman  v.  Willetts,  19  Neb.  705.  28  N. 
W.  Rep.  301.  it  is  said:  "This  building  ap- 
pears to  have  been  built  in  good  faith  by  the 
occupants,  who  relied  upon  the  decree  of  the 
tljstrict  court.  They  now  seeic  compensation 
for  these  improvements.  As  these  improve- 
ments are  firmly  attached  to  the  land,  and 
have  become  a  piut  thereof,  and  were  put 
thereon  in  good  faith,  onder  circumstances 
which  it  is  not  necessary  here  to  discuss,  we 
thinic  every  principle  of  equity  would  require 
that  this  compensation  be  made."  Tbe  party 
who  succeeds  in  the  action  for  tbe  possession 
of  the  land  obtains  the  property  of  anotlier 
which  he  has  piuoed  on  the  land  as  the  owner 
thereof.  Justice  requires  that  the  former 
■ball  pay  the  latter  the  fair  value  of  the  prop- 
erty thus  obtained.  The  defendant  in  error, 
therefore,  will  be  required  to  pay  fur  tbe  last- 
ing and  valuable  improvements  made  by  the 
pbiintin  in  error  and  those  under  whom  he 
claims  title.  The  judgment  of  tbe  district 
oourt  is  reversed,  and  the  cause  remanded  for 
further  proceedings.  Tbe  other  judges  ctm- 
eur. 


FlEROK  IflLI.  Co.  «.  KOLTKBUANN  tt  ol. 

iSuprtme  Court  of  JTebraalta.    June  18, 1889.) 
Mill-Dams — OvERrLO'nr. 

1.  Where  a  mill-dam  Is  built  across  a  natural 
water-course,  witboiit  leave  to  build  or  continue 
the  same,  obtained  under  the  proytBions  of  the 
Btatate,  one  or  more  owners  of  lands  overflowed  or 
injured  thereby  may  prosecute  prooeedings  under 
tlie  provisions  of  the  statute  against  tbe  owner  of 
such  mill-dam  for  tbe  damages  oaused  by  suoh 
overflow  or  Injury,  and  neither  in  tbe  pleadings 
nor  upon  tbe  trial  will  tbe  persons  so  proceeding 
be  required  to  negative  the  existence  of  other 
property  also  overdo  wed  or  injured  by  reason  of 
the  erection  of  such  dam,  nor  of  other  persons  en- 
titled to  damages  therefor;  nor  will  the  person  so 
proceeding  be  required  to  prove  or  estaoUsh  any 
fact  which  would  be  necessary  or  favorable  to  the 
owner  of  such  mill-dam  In  a  proceeding  by  him  for 
leave  to  build  or  continue  the  same. 

2.  An  allegation  of  pleadhig  that  land  was  dam- 
aged by  "overflowing"  held  established  by  proof 
that  the  water  of  the  stream,  being  set  back  by  the 
dam,  and  caused  to  stand  at  a  greater  depth  In  the 
bed  of  the  stream  by  reasoa  thereof,  percolated 


through  the  earth  so  as  to  rise  and  stand  therein 
within  one  or  two  feet  of  the  surface. 
(Syllabus  by  the  Coui-t.) 

Error  to  district  court.  Fierce  county; 
Cbawfobd,  Judge. 

Edtoard  P.  ffoltnet,  for  plaint!  IT  in  error. 
H.  C.  Brome,  for  defendants  in  error. 

Cobb,  J.  This  action  was  tried  in  the  dis- 
trict  court  of  Pierce  county,  and  was  brought 
to  this  court  on  the  petition  of  the  Pierce  Mill 
Company,  the  plaintiff  in  error.  Kottermann 
and  Griebnow,  the  plaintiffs  l>elow,  allege 
that  they  are  the  owners  of  certain  described 
tracts  of  lands  in  township  26  in  said  coun- 
ty; that  the  north  fork  of  the  Ellchorn  river 
is  a  natural  water-course  running  through 
and  across  tlieir  lands;  that,  in  the  year  18^, 
the  defendant,  a  corporation  duly  organized 
under  tbe  laws  of  this  state,  erected  a  dam 
alMut  nine  feet  high  across  said  water-course, 
and  built  a  water  grist-mill  one  mile  below 
their  lands;  that  in  November,  1884,  the  de- 
fendant rtiised  its  dam  to  12  feet,  and  in  No- 
vember, 1885,  again  raised  it  to  14  feet,  and 
maintained  it  at  tiiat  height,  by  which  their 
lands  were  overflown  and  tiooded  to  their 
damage,  respectively,  of  $2,500  and  $2,000. 
They  further  allege  that  the  defendant  ha» 
not  paid,  or  in  any  manner  compensated, 
them  for  such  damages,  nor  have  any  pro- 
ceedings been  tiad  or  instituted  by  defendant, 
or  otiier  persons,  for  the  purpose  of  ascertain* 
ing  such  damages,  or  determining  tbe  right 
of  the  defendant  to  erect  and  maintain  said 
dam,  or  for  a  writ  of  ad  quod  damnum  in 
tbe  premises,  with  prayer  for  such  writ  and 
relief.  Tbe  defendant,  by  its  amended  an- 
swer, denied  all  the  allegations  of  the  peti- 
tion. (2)  That  it  erected  and  maintained  its 
dam  across  the  Norfolk  river  on  its  lands  at 
a  height  not  to  exceed  12  feet.  (3)  By  rea- 
son of  whiob  tlie  plaintiffs'  lands  have  not 
been  overflowed  or  damaged  in  any  sum 
whatever,  but  tiave  been  greatly  benefited 
and  increased  in  value.  The  writ  having 
been  issued  to  tbe  sheriff  of  said  county  as 
prayed  for,  and  an  inquest  having  been  held, 
aa  provided  for  by  law,  damages  were  as- 
sessed to  tbe  plaintiff  Koltermann  of  $900. 
and  to  Griebnow  of  S750,  to  which  assess- 
ment and  return  the  defendant  filed  its  oi>- 
jections,  and  motion  to  quash,  which  were 
overruled.  There  was  a  trial  to  a  jury,  with 
findings  for  the  plaintiffs,  and  verdict  of 
$612.35  for  Koltermann.  and  $481.76  for 
Grriebnow,  on  which  judgment  was  entered. 
When  tbe  owner  of  a  mill  already  erected,  or 
when  a  person  desiring  to  erect  a  mill,  for 
the  purpose  of  establishing  a  right  or  privi- 
lege to  occupy  or  overflow  the  lands  of  an- 
oUier  person  or  persons,  goes  into  court  for 
that  purpose,  the  statute  points  out  the  courae 
which  he  is  to  pursue,  which  is  quite  the 
same  in  principle  to  that  necessary  to  be  pur- 
sued by  railroad  companies  in  acquiring 
rights  of  way  for  the  tracks  over  the  lands  of 
others,  and,  as  in  such  cases,  the  provisions 
of  tbe  statute  must  be  sul>stautially  followed. 
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The  object  of  the  statute  is  to  provide  an  ef- 
fective, expeditious,  and  inexpensive  method 
of  ascertaining  wliether  privilege  should  be 
granted  for  the  erection  of  the  mill,  with 
its  neces»irj  dams,  etc.,  at  tlie  point  indi- 
cated, in  view  of  its  public  utility,  its  prob- 
able effect  on  the  neighborhood,  its  effect 
on  the  free  passage  of  fish  on  the  stream, 
and  other  considerations  of  a  qiia-ii  public 
character,  and,  if  so,  what  amount  of  dam- 
age will  be  sustained  by  the  several  inhabi- 
tants and  property  holders  to  be  affected 
thereby.  This  proceeding  would,  of  course, 
be  equally  effective,  as  well  as  more  expedi- 
tious and  less  expensive,  by  embracing  all 
parties  affected,  in  one  action.  The  plain- 
tiff, a  mill-owner,  Ls  equally  interested  in  hav- 
ing his  privilege  established  against  all  per- 
sons and  property  interested,  or  wiiich  may 
be  the  subject  of  damage  by  reason  of  the  im- 
provement. Hence  the  law  has  imposed  the 
duty  upon  him  to  give  them  all  notice,  makes 
the  assessment  of  damages  general  as  well  as 
to  each  individual  property  holder,  and  gives 
to  all  a  standing  in  court  from  which  to  show, 
if  they  can,  that  the  mill  is  not  a  work  of 
public  utility;  that  its  erection  would  be  in- 
jurious to  the  public  health  of  the  neighbor- 
hood, or  would  prevent  the  free  passage  of 
fish  on  the  stream;  and  many  courts  have 
held  that  the  record  must  show  afflrmatively 
that  all  such  persons  have  been  duly  notified, 
80  as  to  take  part  in  the  proceedings,  of  a 
judgment,  establishing  the  plaintiff's  privi- 
lege to  erect  and  maintain  the  mill,  wonld 
not  be  upheld. 

Section  14  of  our  Mill-Dam  Act  (chapter 
57,  Comp.  St.)  provides  that,  "where  any 
person  may  have  built  a  mill  or  other  dam, 
whereby  the  water  of  any  river,  creek,  run, 
or  spring  may  be  rendered  stagnatit,  or  any 
lands  may  be  overflowed  or  injured  tliereby, 
any  person  or  any  number  of  persons  inter- 
ested therein,  or  who  may  be  damaged  by  the 
stagnation  or  overflowing  of  said  water,  or 
otherwise,  may  file  a  petition  against  the 
owner  of  such  millnlam  for  such  writ;  and 
like  proceedings  shall  be  had,  mutatlt  mu- 
tandin,  as  where  the  owner  of  a  mill-dam  so 
built  brings  the  petition;  but  such  owner 
shall  have  10  days'  previous  notice  of  the  fil- 
ing of  the  petition."  Section  2  of  said  act 
provides,  in  reference  to  the  proceeding  of 
the  person  desiring  to  erect  a  dam,  that  "he 
shall  set  forth  in  his  petition  as  near  as  may 
be, "  among  other  things,  "and  shall  describe 
with  certainty,  the  lands  above  and  below 
such  dam ;  the  property  of  others  which  are. 
Or  will  probably  be,  overflowed  or  Injured  as 
aforesaid;  and  shall  give  the  name  of  the 
owner  of  each  tract,  or,  if  the  name  of  any 
such  owner  be  unknown,  the  plaintiff  shall 
so  state  in  his  petition."  It  seems  to  me 
there  need  be  no  trouble  or  diflJculty  in  un- 
derstanding.  not  only  that  the  statute  itself, 
which  requires  the  petition  in  tlie  one  case  to 
set  out  the  names  of  all  land-owners  above 
and  below  the  dam  in  the  second  section, 
does  not  apply  to  proceedings  under  the  four- 


teenth section,  but  that  the  reason  of  such 
rule,  wliich  is  plain  and  obvious  when  ap- 
plied to  one,  is  entirely  wanting  when  ap- 
plied to  the  other.  Neither  the  letter  nor  the 
spirit  of  the  law  requires  that  a  proceeding 
under  the  fourteenth  section  should  be  neces- 
sarily commenced  by  all  of  the  persons  whose 
property  may  be  injured  by  the  erection  of 
the  dam,  while  that  of  the  second  section, 
where  the  proceedings  are  comraencedby  tlie 
mill-owner,  clearly  requires  that  he  should 
bring  in  all  persons  interested,  and  that  his 
record  should  negative  the  existence  of  any 
others.  The  plaintiffs,  in  the  case  at  bar, 
confine  their  complaint  and  suit  to  the  ascer- 
taining and  recovery  from  the  mill-owners 
of  the  damages  sustained  by  them,  severally, 
in  their  property,  by  reason  of  the  setting 
back  of  the  water  over  and  upon  their  land 
by  reason  of  the  said  dam.  They  did  not 
seek  to  litigate  the  propriety  of  the  location 
of  the  dam  at  that  point  as  a  work  of  public 
utility.  They  did  not  desire  to  investigate 
the  effect  that  the  dam  wonld  have  upon  the 
public  hetiith.  They  did  not  even  desire  to 
enter  upon  a  discussion  upon,  or  claim  any 
interest  in,  the  important  question  of  the  free 
passage  of  flsh  in  the  waters  of  the  stream. 
They  instituted  the  action  for  the  sole  pur- 
pose of  settling  and  recovering  their  damages 
as  stated.  Can  it  be  doubtod  that  they  had 
a  right  to  present  this  question,  alone?  Nor 
were  they  under  obligation,  either  imposed 
by  the  law  or  in  common  reason,  to  assume 
the  duty  of  hunting  up  and  investigating  the 
property  and  riglits  of  other  parties  of  even  a 
like  character.  Much  less,  that  their  right 
to  proceed  at  ail  could  depend  upon  bringing- 
in  all  such  claimants,  or  that  the  validity  of 
their  record  depends  npon,  or  would  be  made 
to  depend  upon,  their  having  presented,  liti- 
gated, and  the  court  having  passed  upon, 
every  other  question  which  could  have  been 
raised  in  a  proceeding  by  the  mill  company 
to 'establish  and  settle  their  privilege.  Hav- 
ing examined  21  of  the  cases  cited  by  counsel 
for  the  plaiiftiff  in  error,  I  find  each  of  them, 
with  possibly  one  exception,  and  that  not 
clearly  so,  to  be  cases  where  the  proceedings 
were  commenced  for  the  purpose  of  establish- 
ing the  privilege  of  the  miller  to  erect  and 
maintain  a  dam;  and  I  Snd  nothing  in  either 
in  conflict  with  the  views  expressed. 

Under  the  third  head,  counsel  present  tha- 
point  that  tlie  language  of  the  petition  is  that 
plaintiff's  damage  was  caused  by  "the  over- 
flow of  water,"  hence  tliat  the  court  erred  in 
the  admission  of  evidence  that  the  plaintiff's 
property  was  Injured  by  the  result  of  the  per- 
colation of  water  through  the  same.  Al- 
though it  is  not  pointed  out  in  the  brief,  the 
evidence,  to  which  I  presume  counsel  refers,  is 
the  following,  from  the  testimony  of  plaintiff 
Koltermann:  "Question,  When  that  dam 
is  maintained  at  the  height  of  14  feet,  you  may 
state  what  is  the  width  and  size  of  that 
stream  of  water  at  the  point  where  it  runs 
through  your  land.  Anatoer.  I  measured  it 
from  four  or  five  different  olaces.  It  meas- 
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ured  from  sixty  to  one  bua'lrcd  feet  wide. 
Q.  What  was  its  depth?  A.  Where  ray  land 
begins,  on  the  soutli  side,  it  was  fully  ten  feet 
deep,  on  the  upper  side  it  was  six, — on  the 
west  side.  Q.  What  effect,  if  any,  does  tlial 
condition  of  affairs  have  upon  your  facilities 
for  crossing  the  stream?  A.  I  have  to  go 
around  the  public  road  to  the  county-bridge, 
and  go  across  there;  go  across  to  Urieb- 
now's  for  about  12  rods,  and  go  on  tlie  line. 
Q.  What  distance  is  it, — more?  A.  From 
my  house  it  is  about  fifty  rods  to  ttie  bridge. 
Q.  Well,  the  distance  clear  around?  A. 
Clear  around,  it  would  make  it  about  ninety 
rods,  I  would  say;  clear  arouhd  to  my  l)arn 
and  stables.  Q.  Where  was  your  house? 
A.  On  one  side  of  the  stream.  Q.  And  your 
barns  and  stables?  A.  They  were  on  the 
same  side  of  the  stream,  but  the  otlier  side 
of  the  road.  Q,  What  was  the  character  of 
your  land  adjoining  to  this  stream?  A.  It 
was  level  bottom-land.  Q.  What  effect,  if 
any,  bad  the  maintenance  of  this  dam  at  the 
height  of  fourteen  feet,  and  kept  so  full  of 
water,  upon  the  balance  or  any  portion  of 
the  tract  other  than  that  actually  occupied 
by  the  stream?  A.  The  land  on  the  west 
side  of  the  creek  is  all  low,  and  very  level. 
This  body  of  water  was  high  on  the  farming 
ground.  I  could  get  water  within  two  feet 
of  the  top  of  some  of  it.  [Defendant's  mo- 
tion to  strike  the  last  answer  from  the  record, 
for  the  reason  that  it  is  an  attempt  to  prove 
a  condition  of  affairs  not  charged  in  the 
plaintiff's  petition,  was  overruled  by  the 
court,  and  exception  taken.  The  witness 
coiitin  ued :]  And  on  some  of  my  hay -land  the 
water  was  as  close  as  one  foot  of  the  top  of 
the  land.  Q.  What  effect  does  that  condi- 
tion of  affairs  have  on  the  use  of  the  land  ? 
A.  1  bad  forty-five  acres  of  hay-land  there; 
at  least  thirty  acres  of  it  turned  into  smart 
grass,  and  sword  grass.  No  cattle  will  eat 
it  at  all.  Q.  Was  any  portion  of  the  land, 
affected  In  this  way,  cultivated  land, — 
plowed  land?  A.  Yes;  the  water  was  with- 
in two  feet  of  the  iop.  Q.  How  many  acres 
of  your  land  was  affected  in  that  way.  A. 
There  are  130  acres  on  the  west  side  of  the 
creek.  That  is  all  low,  and  level."  The 
word  "overflow, "  when  applied  to  the  sur- 
face of  bind,  doubtless  is  correctly  defined,  in 
Webster,  "to  fill  beyond  the  brim  or  margin; 
to  deluge;  to  submerge;  to  drown;"  but  its 
sense,  as  used  in  the  plaintiff's  petition,  is 
not  necessarily  confined  to  the  surface  of  the 
land,  but  to  the  ground  itself,  which,  ac- 
cording to  Blackstone,  reaches  to  the  center 
of  the  earth.  It  is  fairly  deducible  from  the 
testimony  quoted  that  the  plaintiff's  land, 
within  one  and  two  feet  of  the  surface,  was 
as  free  from  water  as  agricultural  lands  ordi- 
narily are,  but,  by  means  of  the  dam,  the 
water  was  so  set  back  in  the  stream  as  to 
under-dow  the  ground  within  one  and  two 
feet  of  the  surface.  The  foundation  of  the 
evidence  to  this  effect  was,  I  think,  suffi- 
ciently laid  in  the  petition  in  the  words  "over- 
flowed and  greatly  injured."    There  seems 


to  have  been  a  long  and  exhaustive  trial  i» 
the  court  below,  conducted  with  discretion, 
and  without  complaint  that  the  damage* 
found  for  either  plaintiff  are  excessive. 
The  judgment  of  the  district  court  is,  there- 
fore, affirmed.    The  other  judges  concur. 


Red  Willow  County  e.  Chicago,  B.  &  ^ 

R.  Co. 

(Sujrreme  Court  of  Nebraalta.    June  18, 1889.) 

Railroad  Cohpanibb — Taxation. 

1.  Where  real  estate  is  in  fact  used  for  road-bed' 
and  right  of  way  purposes  at  a  railway  station, 
and  it  is  apparent  that  no  more  land  has  beea 
taken  than  seems  necessary  for  the  present  busi- 
ness and  necessities  of  the  corporation  in  the  near 
future,  suob  land,  under  the  statute,  is  to  be  a»- 
sessed  by  the  state  board,  although  all  of  such  real- 
estate  may  not  be  covered  with  railway  tracks. 

2.  All  real  estate  and  personal  property  of  ■' 
railway  company,  outside  of  right  of  way  and  d*- 
pot  grounds,  are  to  be  listed  by  one  of  the  princi- 
pal officers  or  agents  of  such  corporation,  and  as- 
sessed by  the  assessor  of  the  precinct  where  the- 
property  is  situated. 

8.  Where  a  round-house  of  a  railway  companj- 
was  assessed  by  the  local  assessor  at  $10,000,  and. 
the  railway  company  claimed  that  it  had  listed  the 
same  with  the  state  board,  which  had  levied  taxes 
thereon  that  it  had  paid,  the  proof  failed  to  show 
whether,  or  to  what  extent,  the  round-bouse  was  al- 
so used  as  a  repair-shop.  Held  that,  unless  it  wa» 
also  used  as  a  repalr-snop,  so  as  to  make  it  such 
shop  as  well  as  a  round-house,  the  assessment 
should  have  been  made  by  the  state  board,  and  not. 
by  the  local  assessor. 

{Si/llabus  by  the  Court.) 

Error  to  district  court,  Red  Willow  coun- 
ty; CocuKAM,  Judge. 

JfZ.  M.  Snavely,  for  plaintiff  in  error.. 
Marquett  dt  Deweese,  for  defendant  in  error. 

Maxwell,  J.  This  action  was  brought, 
by  the  defendant  in  error  against  the  plain-- 
tiff  in  error  in  the  district  court  of  Red  Wil- 
low county  to  recover  certain  taxe;,  paid  by 
it  to  said  county  under  protest.  The  second 
cause  of  action,  which  is  most  important,  la. 
stated  as  follows: 

"On  the day  of  April,  1884,  the  assessM^ 

of  Willow  Grove  precinct,  in  said  county,  as- 
sessed the  following-described  real  estate- 
owned  by  this  plaintiff,  to-wit:  Commenc- 
ing at  south-west  corner  of  south-west  fourth 
section«29,  township  3,  range  29  west.  Red 
Willow  county,  Nebraska;  thence  north  on 
section  line  between  sections  28  and  29, 
township  and  range  aforesaid,  to  a  point  150 
feet  north  of,  and  at  right  angles  with,  cen- 
ter line  of  Republican  Valley  Railroad,  as  lo- 
cated; thence  west  parallel  with,  and  150  feet 
from,  said  center  line  to  a  point  about  590 
feet  west  of  east  line  of  north-east  fourth  of 
south-east  fourth  of  section  80,  township 
and  range  aforesaid;  thence  southerly  lOO- 
feet  to  a  point  50  feet  perpendicularly  and 
on  north  side  of  said  center  line;  theno» 
westerly  parallel  with,  and  150  feet  distant 
from,  said  center  line  to  west  line  of  north- 
east fourth  of  south-east  fourth  of  section- 
30,  in  said  township;  thence  south  to  sontti- 
west  corner  of  north-east  fourth  of  said  sec- 
tion 30;  thence  east,  on  south  line  of  said 
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north-east  foarth  of  south-east  fourth  of  said 
section  SO,  to  south-east  comer  tliereof; 
tbence  east,  on  south  line  of  the  north-west 
foarth  of  the  south-west  fourth  of  said  sec- 
tion 29,  to  the  south-east  corner  of  said 
north-west  fourth  of  soutli-west  fourth  of 
section  29;  thence  south,  on  west  line  of 
south-east  fourth  of  soutli-west  fourth  of 
said  section  29,  to  south  line  of  said  south- 
west fourth;  tbence  on  south  line  of  said  sec- 
tion 29,  to  place  of  beginning  in  said  precinct 
and  county,  with  improvements  thereon  for 
the  sum  of  $10,400,  for  tlie  year  1884.  The 
board  of  county  commissioners  of  said  coun- 
ty on  the day  of  June,  1884,  levied  a  tax 

thereon  of  $342.14  for  that  year,  being  a  levy 
among  other  taxes  of  7J  mills  state-tax,  14 
mills  county-tax,  and  5  mills  district  school- 
tax.  Of  the  land  above  described,  40.25 
acres  is  and  constitutes  a  part  of  the  depot 
grounds  of  said  plaintiff,  and  was  at  the  time 
of  such  assessment  and  levy  a  part  of  the  de- 
pot grounds  of,  and  owned  by,  said  plaintiff, 
at  McCook  station.  Tbe  said  laud,  with- 
out the  Improvements  thereon,  was  assessed 
at  $400.  The  above-described  land  at  the 
time  of  said  assessment  and  levy  had  a 
rou  nd-house  and  store-house  located  thereon, 
belonging  to  said  plaintiff,  and  said  round- 
house and  store-house  were  assessed  by  said 
aaseasor  at  the  sum  of  $10,000.  Said  land 
owned  by  said  plaintiff  with  the  improve- 
ments thereon,  including  the  179.75  acres, 
were  returned  as  a  sum  total  by  said  assess- 
or, and  entered  on  the  tax-lists.  Said  40.25 
acres,  tbe  depots  grounds  aforesaid,  were  re- 
turned by  the  plaintiff  to  the  state  board  of 
railroad  assessments  of  Nebraska,  and  were 
duly  assessed  by  said  board  as  depot  grounds, 
with  said  improvements  thereon,  which  as- 
sessment was  afterwards  duly  certified  by  the 
aaditor  of  jitat*  to  tbe  county  clerk  of  said 
county,  and  by  him  entered  on  the  assess- 
ment rolls  and  tax-list  of  that  year,  and 
were  included  in  the  value  per  mile  of  the 

property  of  said  plaintiff.    On  the day 

of  June,  1884,  in  accordance  with  said  assess- 
ment and  valuation,  by  said  assessor,  of 
Willow  G-rove  precinct,  as  aforesaid,  the 
board  of  county  oommissioners  of  said  coun- 
ty levied  upon  said  tract,  and  tlie  improve- 
ments thereon,  as  one  body,  tlie  taxes  above 
set  forth,  and  also  levied  a  tax  on  the  valua- 
tion as  certilied  by  the  auditor  of  state  to  the 
county  clerk  of  said  county  as  hereinbefore 
stated.  The  tax  levied  on  such  property  by 
virtue  of  tbe  assessment  made  by  said  state 
board  was  paid  by  this  plaintiff  prior  to  the 
Ist  day  of  January,  1886.  By  reason  of  the 
foregoing  the  plaintiff  was  doubly  assessed 
and  taxed,  for  tbe  year  1884,  bn  said  40.25 
acres  used  as  depot  grounds,  including  a 
round-house  and  store-house  thereon.  On 
tlie  28th  day  of  April,  1886,  the  plaintiff  paid, 
under  protest,  to  the  treasurer  of  said  coun- 
ty, the  taxes  assessed  by  said  assessor,  and 
levied  by  said  board  of  county  commission- 
ers, being  $342.14,  with  interest  thereon, 
$38.83,  amounting  to  $375.97.    On  the  21st 


day  of  May,  1886,  the  plaintiff  demanded  la 
writing,  of  the  treasurer  of  said  county,  the 
repayment  of  the  taxes  so  paid  under  pro- 
teat,  which  demand  was  rejected  and  refused. 
On  tlie  21st  day  of  May,  1886.  the  plaintiff 
demanded  of  the  boai'd  of  county  commis- 
sioners of  said  county,  the  repayment  cf  said 
taxes,  and  filed  with  the  county  clerk  of  said 
county  its  claim  for  the  sum  of  $125.50  coun- 
ty taxes  so  paid  under  protest,  aud  asked  the 
refunding  of  tbe  same.  On  the  6th  day  of 
August,  1837,  the  boiird  of  county  commis- 
sioners being  duly  assembled  in  regular  ses- 
sion, and  having  said  claim  of  the  plaintiff 
for  refunding  of  said  taxes  under  considera- 
tion, refused  to  order  said  amount  refunded, 
but  rejected  and  disallowed  the  plaintiff's 
said  claim.  Ko  part  of  said  taxes  have  been 
refunded  or  paid,  and  there  is  now  due  and 
unpaid  of  county  taxes,  from  the  defendant 
to  the  plaintiff,  on  the  two  causes  of  action 
set  forth  in  plaintiff's  petition,  the  sum  of 
$316.40,  with  interest  thereon  from  the  28th 
day  of  April,  1886." 

On  the  trial  of  the  canae  in  the  court  be- 
low, judgment  was  entered  in  favor  of  the 
defendant  in  error.  Mr.  P.  T.  Francis,  the 
precinct  assessor  in  1883  and  1884,  was  called 
as  a  witness  by  both  parties,  and  testified 
that  the  total  VAlnation  of  the  railway  prop- 
erty assessed  by  him  in  1884  was  $10,400. 
"Question.  What  items  enter  into  and  make 
thiit  valuation'!*  Anstoer.  200  acres  of  land, 
with  round-house  and  store-bouse  and  other 
buildings.  Q.  What  was  the  land  valued  at'? 
A.  $2  per  acre.  Q.  How  many  acres  of  land 
in  that?  A,  Returned  by  tbe  county  clerk, 
200  acres;  on  the  book  here.  Q.  Then,  what 
was  tbe  store-house  and  roand-house  assessed 
at?  A.  $10,000.  Q.  That  was  the  year 
1884?  A.  Yes,  sir.  Q.  This  round-house 
and  store-house  is  at  the  station  of  McCook, 
in  lied  Willow  county,  this  state?  A.  Near 
tliere.  Q.  Now,  this  200  acres  of  land  was 
assessed  as  one  body?  A.  It  was,  and  so  re- 
turned on  the  assessor's  book.  The  descrip- 
tion of  the  land,  and  the  amount,  is  inserted 
in  the  book  by  the  oounty  clerk,  from  the 
records,  and  returned  to  tlie  assessors  for 
their  appraisement.  Q.  The  round-lious» 
and  store-house  of  which  you  speak  is  situ- 
ated on  the  land  described  on  page  2?  A. 
It  is."  Cross-examination:  "(iuegtion.  As 
to  page  2,  yuu  say  that  yonr  assessment  of 
$10,400  was  made  on  tbe  200  acres  of  land 
described  on  that  page,  and  the  round-house? 
Arutoer.  Round-house,  and,  I  think,  store 
building;  1  am  not  certain.  I  couldn't  tell 
the  amount  outside  of  the  i-ound-hoose.  That, 
I  remember,  tiien  was  on  tbe  ground,  and 
was  part  of  tbe  property  I  assessed,  and  there 
was  some  other  property  there.  Q.  You  can- 
not testify,  then,  that  you  actually  assessed 
the  store  building?  A.  Ko,  sir,  I  couldn't 
testify  exactly  as  to  that;  but  I  see  a  memo- 
i-andum  on  this  page,  which  is  in  my  hand- 
writing, showing  that  there  was  a  store 
building;  and  was,  I  think,  made  at  the  time 
of  my—  Q.  Did  this  200  acrea  of  land  in- 
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elude  the  right  of  way  and  depot  grounds  of 
plaintifF  at>  said  town  of  ^cCook?  A.  No, 
sir;  not  so  intended.  Q.  This  200  itcres  of 
land  assessed  by  you,  then,  was  land  owned 
by  the  company  plaintiff,  contiguous  to  their 
depot  grounds?  A.  Yes,  sir;  contiguous  to 
tiie  depot  grounds,  ami  owned — so  listed  by 
the  county  ilerk,  as  belonging  to  the  Kepub- 
licBS  Valley  Railroad  Company.  Q.  Tbt-n, 
in  the  year  1884,  bl>e  round-house  and  this 
200  acres  was  assessed  at  $10,400;  and,  in 
yuur  assessment,  it  was  your  iuteiition  nut 
to  assess  tl>e  right  of  way  of  the  compaoy 
plaintiff,  and  depot  grounds?  A.  No,  sir. 
^.  And  ihey  were  not.  In  fact,  included  in 
your  returns?  A.  No,  sir.  Q.  You  cannot 
testify  as  to  what  other  or  any  other  partic- 
ular buiiditi|!8  tliKt  were  assessed  in  that  as- 
sessment but  tbe  round-ltouse?  A.  No,  1 
couldn't  from  memory  tell  wluit  there  was  on 
tbe  ground  at  that  time.  All  I  have  is  this 
memorandum  I  liaveou  the  book  here,  saying, 
'  containing  round-house  and  store  building.' 
V.  How  far  is  this  round-house  situated 
from  the  depot  of  plaintiff, — the  railroad 
company?  A.  I  couldn't  tell  you;  I  never 
meas'iirod  the  distance.  Q.  It  is  considerably 
t:jul<ited  from  the  depot  of  pluintlff,  is  it  not? 
A .  I  wuuki  estimate  ii  about  700  feet,  but  it 
is  an  estimation.  If  tliey  have  a  plat  there, 
it  would  probably  sliow  exactly;  but  I  have 
no  plat  of  It,  and  cannot  tell  you  exactly. 
Q.  ilow  raudi  of  this  200  itcres  of  land  that 
you  assessed  did  tbe  plaintiff,  at  that  time, 
have  side  tracks  and  depot  tracks  upon,  if 
any?  A.  I  couldn't  tell  yoa.  They  had  a 
tmek  running  to  tbe  round-house.  Q.  Tiut 
is  the  only  track —  A.  I  would'nt  say  wheth- 
er that  was  the  only  track  or  not.  I  cannot 
remember.  I  don' t  remember  the  nuaiber  of 
tracks.  I  know  they  liad  a  track  running  to 
the  round-house.  Q.  In  the  year  1883,  what 
iuiprovementa  and  land,  if  any,  did  you  re- 
turn included  in  your  assessment,  on  page 
1,  of  $10,000?  A.  Of  $10,000?  Q.  Yes, 
fiir.  A,  The  south  part  of  the  south-west  of 
the  south-west  quarter  of  section  29,  town  8, 
range  29.  Q.  23.18  acres  In  tliat?  ^.23.18 
acres.  Q.  And  wliat  buildings  or  personal 
property?  A.  The  round-house.  I  couldn't 
tell  whether  any  other  propeity  or  imt,  but 
the  round-house.  Q.  Theiouud-houseistlie 
only  thing  you  can  testify  to?  A,  The  round- 
house I  can  testify  to;  that,  I  remember  was 
there, — was  the  main  building;  that  I  am 
certain  of,  but  what  other  property  there 
was  on  tbe  land,  I  am  not  certain  of.  Q.  Do 
you  remember  whether  you  included  any 
depot  grounds  or  right  of  way  of  plaintiff  in 
that  assessment?  A,  It  was  returned  to  me 
by  the  county  clerk  on  the  assessor's  book  as 
a  {art  of  such  seetion.  I  didu't  suppose 
any  land  would  be  returned  to  assess  that 
was  right  of  way.  Tlve  law  distinctly  says 
tiiat  the  state  board  assesses  that.  Q.  Was 
that  land  included  in  tbe  land  tiiat  you  did 
return?  A.  No,  sir.  Q.  Were  the  depot 
grounds  returned  in  the —  A.  No,  sir;  the 
depot  grounds,  as  I  understood,  were  on  tbe 
v.42N.w.no.l2— 56 


other  side  of  the  track.  Q.  Did  you,  in  your 
assesiiment  of  1883,  piige  1  of  assessment 
book, — did  you  assess,  or  include  in  the  as- 
sessment, the  depot  buildings  oi'  any  right  of 
way?  A.  No,  sir.  Q.  Then  they  were  not 
valued  by  you  at  all  in  your  assessment  ?  A. 
No,  sir." 

Section  39,  e.  77,  Com  p.  St,  provides:  "The 
pi'esident,  secretary,  superintendent,  orother 
princi|>al  accounting  ofiicers  within  this  state, 
of  every  railroad  or  telegraphcompany,  wheth- 
er incorporated  by  any  law  of  this  state  or 
not,  when  any  portion  of  the  property  of 
said  railroad  or  telegraph  company  is  situ- 
ated in  more  than  one  county,  shall  list  and 
return  to  the  auditor  of  public  accounts  for 
assessment  aiKl  taxation,  verified  by  the  oath 
or  affirmation  of  the  person  so  listing,  all  the 
following-described  property  lielonging  to 
such  corporation  on  the  1st  day  of  April  of 
the  year  in  which  tlie  assessment -is  made 
within  the  state,  viz.:  Tbe  number  of  miles 
of  such  railroad  and  telegmph  line  in  each 
organized  county  in  this  state,  and  the  toUtl 
number  of  miles  in  the  state,  including  tlie 
road-bed,  right  of  way,  and  superstructures 
tiiereon,  main  and  side  tracks,  depot  build- 
ings, and  depot  grouods,  section  and  tool- 
houses,  rolling  stodc,  and  personal  property 
neoessHry  for  the  construction,  repairs,  or 
successful  <^eration  of  such  railroad  and  tel- 
egraph lines:  provided,  however,  that  all  ma- 
chine and  repair  sliops,  general  office  build- 
ings, store-houses,  and  also  all  real  and  per- 
sonal property,  outside  of  said  right  of  way 
and  depot  grounds  as  aforesaid,  of  and  be- 
longing to  any  such  railroad  and  telegraph 
companies,  shall  be  listed  for  purposes  of 
taxatipn,  by  the  principal  oflBcers  or  agents  of 
such  companies,  with  the  precinct  assessors 
of  any  precinct  of  the  county  where  said  real 
or  personal  property  may  be  situated,  in  tbe 
manner  provided  by  law  for  the  listing  and 
valuation  of  real  and  per30>n:il  property." 
There  is  no  material  conflict  in  the  testimo- 
ny. Tlie  land  in  controversy  wtb  not  a  part 
of  the  road-be<l  or  right  of  way  of  the  rail- 
way of  the  defendant  in  error.  The  most 
that  can  be  said  is  that  it  was  purchased  by 
the  railway  company  in  anticipation  thiit, 
sometime  in  the  future,  it  might  be  neces- 
sary for  tracks,  etc.  But  this  is  not  suffi- 
cient. Land,  to  constitute  a  road-bed  and 
right  of  way  must  in  fact  be  used  for  that 
purpose.  This  w;4S  the  case  in  Riiilroad 
Co.  v.  Lancaster  Co.,  7  Neb.  33,  and  also  in 
Same  v.  Same,  15  Neb.  251,  18  N.  W.  Rep. 
71.  In  tlie  cases  cited,  the  principal  conten- 
tion was  that  the  ground  was  not  all  occu- 
pied by  the  railway  tracks, — in  other  words, 
tlie  company  had  not  covered  the  land  with 
side  tracks.  It  did  appear,  however,  that 
the  land  was  used  for  the  sole  purpose  of  lay- 
ing side  tracks  thereon,  and  that  such  tracks 
were  being  laid  continuously,  as  demanded 
by  tlie  business  of  the  company.  The  court 
held,  therefore,  tliat  the  whole  would  be 
treated  as  road-bed  and  right  of  way.  A 
corporation  will  not  beperniittedf  howevar. 
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to  purchase  real  estnte,  for  which  it  has  no 
iitiinediate  use,  as  a  part  of  its  right  of  way, 
and  return  the  same  for  taxation  as  a  part 
thereof,  if  in  fact  it  is  not  used  for  that  pur- 
pose. Where  real  estate  is,  in  fact,  used  for 
ruad-bed  and  right  of  way  purposes  at  a  sta- 
tion, and  it  is  apparent  that  no  more  land 
has  been  taken  than  seems  to  be  necessary 
for  the  present  business  and  necessities  of 
tlie  company  in  the  near  future,  such  land, 
under  the  statiite.  is  properly  assessed  by  the 
state  board,  altiiough  all  of  sucli  real  estate 
may  not  be  covered  with  railway  tracks,  pro- 
vided it  is  used  for  tliat  purpose,  and  such 
tracks  are  being  laid  as  fast  as  the  business 
of  tlie  company  demands  it.  In  the  case  at 
bar,  however,  there  is  no  proof  tliat  any  of 
the  land  in  question  was  used  for  right  of 
way  purposes,  except  the  single  track  to  the 
round-house.  The  plat  introduced  in  evi- 
dence by  the  defendant  in  error  sliows  an- 
other track  over  the  land,  but  the  proof  does 
not  show  it  to  have  been  laid  in  1883  or  1884; 
and,  even  if  it  did,  it  would  not  render  such 
a  large  amount  of  land  road-bed  and  rigiit  of 
way.  Tliere  is  no  claim  that  other  portions 
of  the  large  tract  in  question  were  used  for 
riglit  of  way.  Such  land,  except  100  feet  in 
width  to  the  round-house,  was  to  be  assessed 
by  the  local  authorities.  The  store-house  was 
clearly  taxable,  also.  The  proof  fails  to  show 
whether  the  round-house  was  used  for  n  re- 
pair-shop or  not.  If  so  used,  it  was  to  be 
assessed  by  the  local  authorities,  if  other- 
wise, not.  The  judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded 
for  a  new  trial.    The  other  judges  concur. 


State  ex  rel.  Lincoln  Land  Co.  «.  Ed- 
wards, County  Clerk,  et  al. 
(Supreme  Court  of  Nebraska.  June  18, 1889.) 
Taxation— Equaijzatios. 

1.  The  county  board  of  equalization  has  power, 
nnder  the  third  snbdiTUlon  of  section  70,  c.  7T, 
Comp.  St.  Neb.,  to  increase  or  diminish  the  afirgre- 
^ate  valuation  of  any  precinct  or  township  by  add- 
ing .to  or  deducting  such  sum  as  may  be  necessary 
to  produce  a  just  relation  between  the  valuations 
of  tbe  several  prednots  or  townships  of  the  county, 
but  oannot  Increase  the  aggregate  valuation  of  all 
the  precincts  or  townships  except  in  such  an 
amount  as  may  be  actually  necessary  and  incident- 
al to  a  proper  and  just  equalization. 

2.  A  complaint  is  necessary,— First,  where  the 
complainant  is  aggrieved  by  nts  own  assessment; 
and,  second,  where  he  is  aggrieved  by  the  low  as- 
sessment 01  another.  NoUoe  must  be  given  the 
party  to  be  affected,  but,  in  equalizing  the  valua- 
tions between  the  different  precincts  or  townships 
of  a  county,  no  complaint  or  notice  is  required. 
The  rule  as  stated  in  Land  Co.  v.  Buffalo  Co.,  7 
Xeb.  25S^nd  Dundy  v.  Richardson  Co.,  8  Neb.  508, 
1 N.  W.  Rep.  986,  has  been  changed  by  statute. 

(Syllatms  by  the  Court.) 

Mandamus. 

Marquett,  Deweese  t6  Hall,  for  relator,  O. 
P.  Maton  and  ei.  B.  Brierly,  for  defendants. 

Maxwell,  J.  The  county  commissioners 
of  Perkins  county,  as  a  board  of  equalization 
of  that  county,  made  certain  changes  raising 
tbe  assessment  in  several  of  the  townships  of 


that  county,  and  a  writ  is  prayed  to  compel 
them  to  strike  such  increase  from  the  records. 
The  case  is  submitted  to  the  court  on  tlie  pe- 
tition and  answer.  There  is  but  little  dis- 
pute as  to  the  facts,  and  they  are  stateil  in 
the  answer  as  follows:  "And  your  respond- 
ents further  represent  that  on  said  16lh  day 
of  June,  1888,  among  other  business  trans- 
acted by  said  respondents,  while  sitting  and 
acting  as  a  board  of  equalization,  and  in  the 
discharge  of  their  duties  as  such  board  of 
equalization,  the  following  proceedings  were 
had  and  done,  and  the  same  were  duly  re- 
corded by  the  clerk  of  said  board,  which  pro- 
ceedings were  as  follows:  '  June  16,  1888. 
Objections  having  been  filed  by  the  Lincoln 
Land  Company's  attorney  to  the  assessment 
of  Venango  town  site  lots,  after  considering 
the  objections  and  taking  counsel  from  the 
county  attorney,  the  following  motion  was 
introJuced:  Moved  and  carri^  to  deduct  20 
per  cent,  from  the  assessed  valuation  of 
Venango  real  estate.  Carried.  Tlie  board 
then  proceeded  to  tbe  equalization  of  the  fol- 
lowing property  of  the  following  towns,  as 
follows:  Venango,  deduct  20  per  cent;  Lis- 
bon, add  25  percent;  Grant,  add  80 per  cent.; 
Madrid,  deduct  10  per  cent.;  Elsie,  add  10 
percent., — to  the  assessed  valuation.  Moved 
and  seconded  to  adjourn  to  meet  Frida;', 
June  22,  1888.  H.  C.  Edwards.  County 
Clerk,  by  D.  E.  Gray,  Deputy.'  And  your 
respondents  further  show  to  tbe  court  that 
20  per  cent,  from  the  assessed  valuation  of 
relator's  real  estate  in  Venango  was  deducted 
upon  the  application  of  said  relator;  that  all 
the  other  deductions  and  additions  made,  were 
made  as  a  pni-t  of  the  process  of  equalization 
of  the  a.ssessed  valuation  of  the  propei-ty  in 
the  various  towns  of  said  county.  And  your 
auditors  further  submit  to  the  court,  under 
the  advice  of  counsel,  that  the  said  proceed- 
ings were  in  all  things  regular,  and  in  ac- 
cordance with  the statute,(section  70,'  Equal- 
ization of  Assessments,'  c.  77,  pp.  596.  597, 
Comp.  St.  Neb.,)  and  under  the  said  statutes 
it  is  made  the  duty  of  said  board  of  equalb.a- 
tion  to  ascertain  whether  the  valuations  of 
one  township,  precinct,  or  district  bear  just 
relation  to  nil  the  townships,  precincts,  or 
districts  in  the  county;  and  they  are  author- 
ized to  increase,  diminish,  or  aggregate  the 
valuations  of  property  in  any  township,  pre- 
cinct, or  district  by  adding  or  deducting  such 
sum  upon  the  hundred  as  may  be  necessary 
to  produce  a  just  relation  between  all  tbe 
valuations  of  the  property  in  the  county; 
that  this  was  done  after  said  relator's  proper- 
ty had  been  reduced  20  per  cent,  from  said 
valuation  returned  by  the  assessor.  And 
your  respondents,  in  further  answering,  say 
that  the  said  relator  was  present  by  its 
counsel,  C.  P.  Logan,  during  the  whole  of 
said  proceedings,  both  at  the  time  when  20 
per  cent,  was  deducted  from  tbe  valuation  of 
the  relator's  property,  and  during  tbe  time 
when,  and  all  of  said  time  that,  the  said 
board  was  in  session,  and  proceeded  to  equal- 
ize the  assessments  in  the  various  towns  in 
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said  county  in  the  mnnnor  herein  set  forth, 
and  that  the  said  relator,  neither  at  eaid 
time,  nor  any  time  subsequent  to  the  time 
thereto,  appealed  from  said  order  of  said  com- 
missioners, or  niaiie  any  objections  to  said 
equalization.  And  your  respondents,  in 
further  answering,  show  that  the  assessed 
valuation  of  the  real  estsite  of  the  towns  of 
Grant,  Madrid,  Venango,  Lisbon,  and  Elsie, 
as  returned  by  the  assessors,  was  as  follows: 
Grant,  *15,906;  Madrid.  «8,109;  Venango, 
S22,842:  Lisbon, $1,596;  Elsie,  63,097;  total, 
$51,550.  The  following,  as  shown  and  as 
determined  by  the  board  of  equalization  of 
the  several  precincts  al)Ove  named,  was  as  fol- 
lows: Yenango,  $10,335;  Lisbon,  $1,986.50; 
Elsie,  $3,457.30;  Grant.  $28,430;  Madrid, 
$7,297.60;  total,  $51 ,488.40,— showing  the 
tola!  value,  as  determined  by  the  board  of 
equalization,  was  leas  than  tlie  total  value 
returned  by  the  assessors  of  the  said  several 
precincts.  That  the  valuHtion,  changes,  an(^ 
additions  were  made  to  equalize  the  several 
assessments  as  returned  by  the  board  of 
equalization.  An  exhibit  of  the  valuation 
of  the  real  estate  of  the  towns  of  Grant,  Ma- 
drid, Venango,  Lisbon,  and  Elsie,  as  re- 
turned by  the  assessors,  is  hereto  attached 
to  the  petition.  Also  an  exhibit  showing  the 
valuation  of  these  same  towns  as  determined 
by  the  board  of  equalization."  Tlie  exhibits 
referred  to  sbow  that  the  allegiitions  of  the 
answer  are  true. 

The  case,  therefore,  falls  directly  within 
the  rule  laid  down  inSuydam  v.  Merrick  Co., 
19  Neb.  155,  27  N.  W.  Kep.  142,  that  a 
county  board  of  equalization  has  the  power 
to  increase  or  diminish  the  aggregate  valua- 
tion of  any  precinct  by  adding  or  deducting 
such  sum  upon  the  hundred  as  may  be  nec- 
essary to  produce  a  just  relation  between  the 
valuations  of  the  several  precincts  in  the 
county,  the  increase  in  valuation  not  to  ex- 
ceed the  aggregate  valuation  of  all  the  pre- 
cincts as  they  were  returned  by  the  assessors, 
except  in  such  an  amount  as  may  l)e  actual- 
ly necessary  and  incidental  to  a  proper  and 
just  equalization.  This  power  is  granted  by 
the  third  subdivision  of  section  70,  c.  77, 
Comp.  St.  In  equalizing  the  assessments  of 
the  several  precincts  or  townships  of  a  coun- 
ty, no  complaint  of  inequality  is  necessary, 
nor  need  notice  of  such  intended  action  be 
given.  Id.  The  statute  in  that  regard  has 
been  changed  since  the  cases  of  Land  Co.  v. 
Buffalo  Co.,  7  Neb.  253,  and  Dundy  v.  Bich- 
ardson  Co.,  8  Neb.  508, 1  N.  W.  Bep.  565, 
were  decided.  See  Suydam  v.  Merrick  Co.,  19 
Neb.  159,  27  N.  W.  Rep.  142.  The  relator 
contends  that  the  board  has  no  authority  to 
act  until  a  complaint  is  filed  setting  forth  the 
grievance  complained  of.  There  are  two 
classes  of  cases  in  which,  to  authorize  the  ac- 
tion of  the  board,  a  complaint  must  be  filed: 
Ftnt,  where  the  complainant  is  aggrieved 
by  his  own  assessment;  and,  second,  where 
lie  is  aggrieved  by  the  low  assessment  of  an- 
other. State  V.  Dodge  Co.,  20  Neb.  600,  81 
N.  Vf.  Bep.  117.    The  reason  for  requiring 


a  complaint  in  each  case  and  notice  to  the 
party  to  be  affected  is  obvious.  The  assessor 
has  performed  his  duty  under  oath,  and  the 
tax-payer  is  supposed  to  have  listed  his  prop- 
erty under  the  like  obligation,  and  the  valua- 
tion of  the  property  of  each  individual  is  sup- 
posed to  be  based  on  the  same  rules.  Objec- 
tions to  the  assessment  of  any  particular  in- 
dividual or  individuals,  therefore,  may  be  to 
tlie  fiiilure  to  list  all  the  property  that  is  in  the 
party's  possession  or  to  the  valuation  placed 
thereon  by  the  assessor.  It  thus  may  be  an 
attack  upon  the  owner  of  the  property,  or  of 
the  assessor,  or  of  both,  and  it  is  necessary 
that  the  exMnination  be  open  and  testimony 
taken  in  the  case,  and  that  all  parties  have  a 
fair  hearing.  As  between  the  assessors  of 
the  dilTerent  precincts  or  townships,  how- 
ever, there  may  be  great  inequalities  in  the 
assessment.  Thus,  the  assessor  of  one  pre- 
cinct may  value  land  at  $15  per  acre,  while 
the  assessor  of  another  precinct  may  value 
land  of  the  same  kind  and  value  at  but  $5 
per  acre,  and  l)oth  assessors  be  honest  in  the 
performance  of  their  duties.  It  thus  becomes 
necessary  to  clothe  the  county  board  of 
equalization  with  power  to  equalize  the  val- 
uations between  the  difTerent  precincts  or 
townships  of  a  county,  and  in  such  case  the 
statute  has  made  no  provision  for  a  com- 
plaint or  notice.  The  board,  therefore,  had 
authority  to  act  in  the  premises,  and  its  judg- 
ment cannot  be  attacked  by  mandamus.  The 
writ  is  therefore  denied.  The  other  Judges 
concur. 


Banks  v.  Steele  at  al. 
(Supreme  Court  of  JfOtrasloa.   June  37, 1889.) 

Partnership— llJLBSHALLnre  Asasrs. 
The  creditors  of  an  insolvent  Arm,  one  of  whose 
members  is  deceased,  have  a  primaify  claim  upon 
the  partnership  assets,  their  right  being  superior 
to  that  of  an  administrator  of  the  deceased  part- 
ner. 
iSyllnlnu  by  the  Coufrt) 
Error  from  district  court,  Hitchcock  coun- 
ty: Gaslin,  Judge. 

Oeorge  B.  Uanka,  for  plaintiff  in  error.  /. 
Byron  Jennings  and  K.  B.  Likes,  for  de- 
fendants in  error. 

Maxwell,  J.  In  September,  1887,  the 
defendants  in  error  brought  an  action  against 
Ollie  M.  Pearson,  surviving  partner  of  Smith 
&  Pearson,  and  alleged  in  their  petition  that 
"between  the  30th  day  of  April,  1886,  and  the 
11th  day  of  August,  1886,  the  said  defendant 
and  one  Jesse  Smith  were  partners,  carrying 
on  the  business  of  general  merchants  in  the 
town  of  Trenton,  Hitchcock  county,  Neb. ; 
that  on  the  11th  day  of  August,  1886,  said 
partnership  was  dissolved  by  the  death  of 
the  said  Jesse  Smith,  the  defendant  OUip 
M.  Pearson  retaining  the  partnership  goods 
and  assuming  the  payment  of  the  partnership 
debts,  the  said  Pearson  l)eing  the  sole  surviv- 
ing partner  of  the  firm  of  Smith  &  Pearson ; 
that  after  the  dissolution  of  said  partnership 
the  said  Ollie  M.  Pearson  sold  a  considerable 
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portion  of  said  partnership  goods  for  cash  and 
converted  the  same  to  his  own  use,  and  has 
refused  to  apply  the  same  to  the  payment  of 
the  partnership  debts;  that  between  the  30th 
day  of  AprU,  1886,  and  the  11th  day  of  Au- 
gust, 1886,  the  plaintiff  sold  and  delivered  to 
the  lirm  of  Smith  &  Pearson,  at  their  req nest, 
goods  and  merchandise  to  the  amonnt  of 
^42.83,  and  that  between  the  11th  day  of 
Aogust,  1886,  and  the  18th  day  of  September, 
1886,  plaintiff  sold  and  delivered  to  this  de- 
fendant, at  his  request,  goods  and  merchandise 
to  the  amount  of  $66.05.  No  part  thereof 
has  been  paid  except  the  snm  of  8309.17, 
and  there  is  now  due  from  the  defendant  to 
the  plaintiff  upon  said  account  the  sura  of 
$489.71,  and  interest  thereon  from  the  3rd 
day  of  December,  1886. " 

To  this  petition  the  plaintiff  in  error  filed 
an  answer  as  follows:  "That  on  or  about  the 
14th  day  of  December,  18e6,  the  county  judge 
of  Hitchcock  county.  Neb.,  appointed  the 
said  George  £.  Banks  administrator  of  tlie 
estate  of  the  said  Jesse  Smith,  deceased ;  that 
he  daly  qualified  and  is  now  acting  in  said 
office.  (2)  Said  Jesse  Smith,  at  his  deceitse, 
was  the  owner  and  in  possession  of  ^  interest 
in  said  stock  of  general  merchandise  of  Smith 
and  Pearson  at  Trenton,  Neb.  The  whole  of 
said  stock  Wcis  of  the  value  of  92,820.82. 
(3)  On  or  about  the  13th  day  of  August, 
1886,  T.  J.  Floyd  was  appointed  special  ad- 
ministrator of  tlie  estate  of  said  Jesse  Smith, 
by  the  county  judge  of  Hitchcock  county. 
Neb.,  and  the  said  T.  J.  Floyd,  on  the  24th 
day  of  August,  1886,  returned  to  said  county 
judge  an  inventory  and  appraisement  of  the 
interest  of  said  estate  on  said  stock  of  goods, 
tunoiinting  to  $1,410.41.  Said  special  ad- 
ministrator permitted  and  allowed  said  Ollie 
M.  I'earson  to  retain  possession  of  said  stock 
of  goods  and  to  continue  the  business  of  the 
said  late  firm  of  Smith  &  I^esirson,  said 
Pearson  agreeing  to  keep  a  true  and  correct 
account  of  all  sales,  and  to  deliver  to  said 
special  administrator  on  demand  all  money, 
credits,  goods,  and  chattels  belonging  to  said 
estate.  Said  Ollie  M.  Pearson  sold  a  con- 
siderable portion  of  said  goods  between  Au- 
gust 11, 1886,  and  Decembers,  1886,  and  ap- 
plied the  proceeds  to  his  own  use  as  his  part 
and  interest  in  said  stock  of  goods.  On  or 
about  the  3il  day  of  December,  1886,  the  said 
Ollie  M.  Pearson  absconded  from  the  state  of 
Nebraska,  and  alxiniloned  the  remaining  por- 
tion of  said  stock  of  goods  to  said  special  ad- 
ministrator, leaving  the  same  in  the  care  of 
a  clerk.  Before  said  special  administrator 
knew  of  the  actions  of  the  said  Ollie  M. 
Pearson,  the  sheriff  attached  said  stock  of 
goods  at  the  suit  of  these  plaintiffs  against 
the  said  late  firm  of  Smith  &,  Pearson.  Al- 
though said  suit  was  dismissed,  the  sheriff 
lefu^  to  deliver  said  goods  to  the  present 
administrator,  but  at  tlie  request  of  B.  B. 
Likes,  plaintiff's  attorney,  retained  tlie  same 
until  the  writ  in  this  case  was  issued  and  the 
goods  taken  thereunder.  Said  defendant  and 
cross-petitioner,  George  £.  Banks,  adminis- 


trator, claims  said  goods  attacheJ  in  this  case 
to  belong  to  said  estate  of  Jesse  Smith,  and 
prays  judgment  for  the  same  or  for  their 
value  in  the  sum  of  81,410.41,  and  interest 
and  costs.  As  to  the  indebtedness  of  said 
late  firm  of  Smith  &  Pearson  to  plaintiff, 
your  interpleader  is  unable  to  say." 

On  the  trial  of  the  cause,  the  court  found 
in  favor  of  the  defendants  in  error  and  "that 
the  det>t  upon  which  this  action  was  brought 
is  and  was  a  partnership  debt  of  the  said  firm 
of  Smith  &  Pearson  of  which  Ollie  M.  Pear- 
son is  the  sole  surviving  partner;  tliat  upon 
the  death  of  the  said  Jesse  Smith,  of  the  said 
firm  of  Smith  &  Pearson,  Ollie  M.  Pearson, 
as  ttie  sole  surviving  partner,  was  entitled  to 
the  possession  of  said  goods  for  the  purpose 
of  paying  the  partnership  indebtedness;  tliat 
the  amount  of  the  partnership  property  ia  in- 
sufflcient  to  pay  tiie  parlnei-ship  debts,  and 
that  said  copartnership  is  wholly  insolvent, 
and  that  there  is  due  the  plaintiff  from  the 
defendant  Ollie  M.  Pearson,  as  the  sole  sur- 
viving partner  of  Smith  &  Pearson,  the  sum 
of  $484.71,  and  its  costs  herein  expended 

taxed  at  8 ;  and  it  appearing  to  the 

courti  that  the  property  taken  by  the  sheriff 
under  said  order  of  attachment  has  been  sold 
by  order  of  the  court  under  tlie  provisions  of 
section  218,  Civil  Code  Neb.,  and  that  the 
proceeds  thereof  are  now  in  the  hands  of  the 
sheriff, — it  is  therefore  ordered  that  the  sheriff 
pay  over  to  the  plaintiff  so  much  of  the  sam« 
as  will  satisfy  the  aforesaid  judgment  and 
costs." 

iJanks,  the  administrator,  appeals. 

There  is  a  lengthy  stipulation  of  facts  which 
under  tlie  pleadings  seems  to  have  been  un- 
necessary. The  question  presented  ia  the 
right  of  the  administrator  of  a  deceased  part- 
ner, the  firm  being  insolvent,  to  the  p(»ses- 
sion  of  the  partnership  property  as  against 
ncreditorof  tiie  firm.  In  Bowen  v.  Billings, 
13  Neb.  443,  14  N.  W.  Rep.  152.  this  court 
held  that,  where  a  partnership  is  instrivent, 
the  creditors  of  the  firm  liave  the  primary 
clHira  on  the  partnership  propeity,  and  the 
partnership  debts  are  to  be  paid  before  any 
P')rtion  of  such  funds  can  be  applied  to  other 
purposes.  MurriU  v.  Neill,  8  How.  414: 
Converse  v.  McKee,  14  Tex.  20;  8  Kent, 
Comm.  65;  Lindl.  Partn.  (marg.  p.  1323.) 
and  Ciis?8  cited.  This  rule  has  been  con- 
stantly applied  by  this  court,  nnd  is  decisive 
of  this  case,  lioop  v.  Herron,  15  Neb.  73, 
17  N.  W.  Rep.  353;  Caldwell  v.  Manufact- 
uring Co.,  17  Neb.  489,  23  N.  W.  Rep.  836; 
Smith  V.  Jones,  18  Neb.  481,  25  N.  W.  Bep. 
624.  The  rights  of  the  creditors  therefore 
will  prevail  over  the  claim  of  the  administra- 
tor, and  the  judgment  is  atfirmed.  The  other 
judges  concur. 


Tower  ».  Fetz. 
(Supreme  Court  of  Nebraska.    Juno  18, 1839.) 

MoRTOAOBs— Deeds  Absoi.ctb. 
1,  P.,  the  owner  of  a  farm  In  Webster  oouatf, 
negotiated  a  loan  of  money  thereon  trom  ooe  Fay 
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of  New  York,  through  T.,  •  loan  and  Investment 
agent  at  Hastings.  The  mortgage  on  the  farm 
was  executed  to  SSiy,  hut  delivered  to  T.,  who  at- 
tended to  the  Qollection  of  the  Interest,  and,  from 
the  charaoter  of  hia  dealings  with  Fay,  was  the 
moral  guarantor  of  the  interest  and  principal.  F. 
madedefault  in  the  payment  of  interest.  1.,  being 
absent,  wrote  to  one  D.,  his  local  and  generu 
agent,  that  he  would  assume  the  mortgage  in 
consideration  of  a  warranty  deed  of  the  farm. 
Thereupon  D.  applied  to  F.,  and  informed  him  that 
he  was  sent  by  T.  to  demand  the  intere&t,  and,  un- 
less some  arrangement  was  made,  the  mortgage 
would  be  foreclosed;  that,  if  F.  would  make  them 
a  deed  of  the  farm,  they  would  take  the  land  and 
sell  it,  and  whatever  was  over,  after  paying  the 
mortgage,  taxes,  and  ext>enses,  they  would  return 
to  him ;  and  that  F.  might  hove  the  same  privilege, 
in  which  case  he  could  turn  over  the  proceeds  suf- 
ficient to  pay  the  mortgage.  Thereupon  F.  exe- 
cuted a  warranty  deed  u  the  farm  to  T.,  and  de- 
livered It  to  D.  This  deed,  as  between  P.  and  T., 
held  to  be  a  mortgage. 

2.  A  deed,  absolute  in  its  terms,  may  be  shown 
by  parol  to  have  been  given  for  the  purpose  of  se- 
cunng  the  payment  of  money;  in  which  case,  a8> 
between  the  parties,  such  deeid  will  be  oonstrued 
to  be  a  mortgage  only. 

(SuUabiu  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
UoPEWEUL,  Judge. 

Savage,  Morris  S  Davis,  for  plsintiff  in 
error.  Monigom»ry  <£  Jtffre^,  for  defendant 
in  error. 

Cobb.  J.    This  action  was  oommenoed  in 

the  district  court  of  Douglas  county  by  David 
Fetz,  plaintifT,  against  Iryman  H.  Tower,  de- 
fendant. The  petition  alleges  that  i  n  March , 
188U,  the  plaintiff  was  a  resident  of  Welister 
county,  and  was  owner  in  fee  of  one  quarter 
section  of  land  therein  described,  and  that 
the  defendant  was  a  resident  of  the  city  of 
Hastings,  engaged  in  negotiating  Joans  on 
farm  property;  that,  at  said  time,  plaintiff 
employed  defendant  to  negotiate  a  loan  on 
said  land  for  the  sum  of  $800  with  one  Ed- 
win li.  Fay,  for  which  plaintiff  executed  a 
mortgiige  on  said  land,  seeuring  a  note  pay- 
able to  said  Fay years  alter  date,  with 

interest  at  lU  per  cent.,  semi-annually;  that 
plaintiff  whs  unable  to  meet  the  interest 
coming  due  on  said  note,  and  on  the  28th 
June.  1882,  he  was  visited  by  one  Dent,  who 
was  agent  of  said  defendant,  and  who,  by 
authority  of  defendant,  approached  plaintiff 
and  infoi'med  hiai  that,  if  he  did  not  pay  the 
interest  on  said  mortgiige  to  Fay,  the  mort- 
gage would  be  foreclosed,  and  the  property 
sold  for  a  sum  less  tlian  the  amount  of  his 
indebtedness,  and  tliat  a  deficiency  judgment 
would  be  rendered  against  him;  but  that,  if 
he  would  convey  the  land  to  the  defendant, 
Tower,  be.  Tower,  would  negotiate  and  sell 
the  same  at  private  sale  for  a  much  better 
price  than  it  would  bring  at  a  judicial  sale, 
and  out  of  tlie  proceeds  would  pay  the  said 
murtgiige  to  Fay,  and  the  taxes  on  the  prop- 
erty, and  account  to  the  plaintiff  for  tl^e  bal- 
ance of  the  price  he  sboiild  receive  for  tiie 
Lind.  Accordingly,  having  cuntidence  in  the 
represeutatiuns  and  promises  of  Dent,  plain- 
tiff made  and  delivered  to  Tower  his  war- 
ranty deed  lor  the  land,  conveying  the  same 
to  him,  which  deed  was  accepted  by  Tower 


on  the  day  last  mentioned,  for  which  the 
plaintiff  received  no  other  consideration  than 
the  promises  hereinbefore  stated;  that  on 
January  2,  1883,  Tower  paid  the  taxes  for 
the  year  1881  on  the  land,  amounting  to 
$18.70.  and  on  Jnly  10,  1888.  paid  the  taxes 
of  1882,  amounting  to  $12.48;  that  defend- 
ant never  paid  any  other  snm  on  said  land, 
but  on  June  27,  1883,  sold  the  same  for 
$1,200  over  and  above  the  mortgage,  sub}e(5t 
to  the  payment  thereof,  to  one  Wallace  L. 
Lighthart,  and  executed  a  deed  therefor,  and 
received  the  said  sum  of  $1,200;  that  the  de- 
fendant, tliough  often  requested  by  the  plain- 
tiff to  account  for,  and  pay  to  him,  the  con- 
sideration received  from  said  Lighthart  for 
said  land,  less  the  amonnt  of  taxes  paid 
theraon,  has  neglected  and  refused,  and  still 
neglects  nnd  refuses,  so  to  do;  with  prayer 
for  judgment  for  $1,168.82,  with  interest 
from  June  27, 1883,  at  7  per  cent,  per  an« 
anm.  The  defendant  answered,  denying  eack 
and  every  allegation,  except  such  as  are 
specifically  admitted  or  denied,  and  admit- 
ted that  the  plaintiff  was  the  owner  of  the 
land;  that  he  negotiated  a  loan  for  the  plain- 
tiff with  Fay,  as  alleged;  that,  not  Itnowing 
whether  or  not  Dent  made  the  representa- 
tions set  forth,  he  denies  the  same,  and  denies 
that  Dent  wiis  the  agent  authorized  and  em- 
powered to  make  any  sucli  representations; 
and  says  that  he  purchased  the  land  from 
plaintiff,  paying  therefor  a  valuable  consid- 
eration, and,  in  addition  thereto,  assumed 
the  mortgage  and  note  mentioned;  tiiat  the 
land  at  the  time  of  the  purchase  was  not 
worth  more  than  the  amount  loaned  thereon, 
$800,  and,  in  assuming  the  same,  defendant 
was  paying  the  full  value;  and  tliat  tlie  sale 
was  made  to  him  without  any  oonditiom 
whatever,  and  was  a  bona  fids  sale,  and  so 
understood  by  all  parties  concerned.  He  ad- 
mitted that  afterwards  be  paid  the  taxes,  and 
that  on  June  27,  1883,  he  sold  the  land  to 
Wallace  L.  Lighthai-t,  and  conveyed  the  same 
to  him  for  $1,200,  and  that  be  refuses  to  ac- 
count to  plaintiff  for  said  sum,  less  the  taxes, 
or  for  any  other  sum ;  and  denies  that  he  is  in- 
debted to  the  plainUff  in  the  sum  of  $1 ,  168.82, 
or  in  any  other  sum  whatever.  The  plaintiff 
replied,  denying  that  the  defendant  purchased 
said  land,  paying  a  valuable  consideration, 
and  denying  that  he  paid  any  consideration 
whatever;  denying  that  the  land,  at  the  time 
of  the  purchase,  was  not  worth  more  tlian 
the  amount  loaned  thereon,  $800;  alleging 
that  the  land  was  worth  at  that  time  $2,500; 
and  denying  tiwt,  in  assuming  said  note  and 
mortgage,  defendant  was  paying  its  full 
value;  and  denying  that  the  sale  was  made 
without  conditions,  and  was  a  6ona  ./l(fe  sale, 
and  so  under^tootl  by  all  parties.  There  was 
a  trial  to  the  couit,  a  jury  being  waived, 
which  found  for  the  plaintiff  and  gave  judg- 
ment for  $1 ,567.50. 

The  (iefendant  brings  the  cause  to  this 

court  on  error,  and  assigns  20  distinct  errors 

in  the  proceedings  below,  17  of  which  are 

fur  the  alleged  erruiieuus  admisaiuns  of  testi- 
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mony,  offered  by  the  plaintiff,  and  objected 
to  by  defendant;  the  eighteenth,  that  the  de- 
cision is  not  sustained  by  aafficient  evidence; 
tlie  nineteenth,  that  the  decision  is  contrary 
to  law;  the  twentieth,  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial. 

The  three  last  only  will  be  considered,  as 
it  has  been  often  held  that,  where  a  cause 
is  tried  to  a  court  without  the  intervention 
of  a  jury,  its  judgment  will  not  be  reversed 
by  an  appellate  court  for  error  in  the  admis- 
sion of  testimonv  on  the  trial.  Richardson 
v.  Doty,  41  N.  W.  Rep.  282;  Enyeart  v.  Da- 
vis, 17  NTeb.  228,  22  N.  W.  Rep.  449;  1  Greenl. 
£v.  (14th  £d.)  8  49.  So  that,  if  upon  the 
examination  of  the  three  last  points,  it  shall 
appear  that  sufficient  material  and  competent 
evidence  was  before  the  court  to  sustain  its 
findings  and  judgment,  they  will  not  be  re- 
versed fur  the  reason  that  there  was  also  be- 
fore it  illegal  and  incompetent  testimony. 
It  appears  from  the  bill  of  exceptions  that 
In  1880  the  plaintiff  was  the  owner  of  a  farm 
In  Webster  county,  and  the  defendant  was 
carrying  on  a  loan  agency  business  at  Hast- 
ings. The  plaintiff  applied  to  the  defend- 
ant fur  a  loan  of  money  on  his  said  farm. 
Defendant  entertained  the  application,  and 
sent  Dent,  his  brother-in-law  and  general 
agent  on  the  outside  business  of  his  loan 
branch  and  agency,  to  inspect  and  value  tlie 
farm.  This,  being  done,  resulted  in  the  ne- 
gotiation of  a  loan  of  8800  by  the  plaintiff, 
through  the  agency  of  the  defendant,  from 
one  Edwin  R.  Fay  of  New  York,  an  old  cus- 
tomer of  the  defendant,  a  mortgage  being 
executed  upon  the  farm  to  secure  the  loan  to 
Fay  for  said  8800,  drawing  10  per  cent,  in- 
terest, payable  semi-annually,  for  five  years 
from  March,  1880,  the  period  the  mortgage 
was  to  run;  and  that  the  plaintiff,  through 
Ills  son,  paid  one  year's  interest  on  the  loan ; 
at  the  expiration  of  the  second  year,  that 
year's  Interest  was  unpaid,  and  defendant 
notified  plaintiff  by  letter,  as  he  testifies,  to 
the  effect  that,  unless  fhe  interest  was  paid, 
the  mortgage  would  be  foreclosed;  that,  some 
time  afterwards,  defendant,  being  absent  in 
tbe  east,  wrote  to  Mr.  Dent,  his  general  agent, 
that  he  would  assume  the  mortgage  of  plain- 
tiff to  Fay  "in  consideration  of  the  warranty 
deed  to  me."  About  this  time,  and  pre- 
sumably after  the  receipt  of  the  letter  from 
Dent  by  the  defendant,  as  appears  by  the  tes- 
timony of  the  plaintiff,  Dent  applied  to  the 
plaintiff,  representing  that  he  was  sent  by 
the  defendant  to  demand  the  interest  due  on 
the  mortgage.  The  plaintiff  being  unable  to 
pay  tbe  interest,  Dent  informed  him  that 
"they  would  have  to  foreclose  the  mortgage 
if  be  did  not  make  some  arrangement;"  that 
plaintiff  replied  to  him  that  he  did  not  know 
what  arrangement  he  could  make,  as  he  had 
no  means  at  hand,  at  all,  except  the  farm; 
that  Dent  then  said  that  they  had  a  good  deal 
of  land  on  their  hands,  and  were  not  very  par- 
ticular about  taking  any  more,  but,  if  plain- 
tiff would  agree  to  make  them  over  a  deed,  they 
would  take  tbe  land  and  sell  it,  and  whatever 


was  over,  after  paying  the  mortgage  and  the 
actual  expenses,  Ibey  would  pay  to  him;  and 
that  plaintiff  might  also  have  the  same  priv- 
ilege, provided  he  would  make'  the  deed,  to 
sell  the  land,  and  notify  them  that  he  had  sold 
it,  and  turn  the  money  over  to  them;  all  that 
was  done,  and  that  was  the  understanding, 
that  Dent  said,  if  the  plaintiff  did  not  do  that, 
the  mortgage  wonld  be  foreclosed,  and  plain- 
tiff would  be  burdened  with  another  debt  on 
his  relations,  and  that  he  had  better  do  it;  that 
Dent  agreed  at  the  time  to  give  plaintiff  {-a- 
pers  to  show  this  arrangement;  that  the  deed 
WHS  then  written  out  by  Dent,  was  left  at 
tbe  county  clerk's  office,  and  was  afterwards 
executed  by  plaintiff  and  bis  wife,  and  was 
placed  on  record.  This  deed  was  a  general 
warranty  deed  of  the  mortgaged  farm  of 
plaintiff  to  defendant,  expressing  the  consid- 
eration of  8925,  executed  on  .]une28,  1882. 
There  does  not  appear  to  have  been  any  de- 
feasance executed  to  the  plaintiff  by  tbe  de- 
fendant, or  any  one  for  him,  in  accordance 
with  the  understanding  between  Dent  and 
the  plaintiff  as  testiHed  to  by  the  latter. 

The  above  facts,  excepting  those  pertain- 
ing to  the  loan,  the  execution  of  the  mort- 
gage, the  paying  of  one  year's  interest  by 
the  plaintiff's  son,  the  delinquency  of  the 
second  year's  interest,  the  notifying  of  the 
plaintiff  by  the  defendant  that,  nnless  tbe 
same  was  paid,  the  mortgage  would  be  fore, 
closed,  the  writing  by  defendant  to  Dent  from 
the  east  that  he  would  assume  the  mortgage 
in  consideration  of  a  warranty  deed  of  tiie 
farm,  and  the  conveyance  of  the  farm  by 
plaintiff  and  wife  to  defendant,  are  denied 
in  general  by  the  defendant,  but  there  is  no 
evidence  in  respect  thereto  in  conflict  with 
that  of  the  plaintiff.  Just  one  year  and  a 
day  after  the  execution  of  the  deed  by  the 
plaintiff  and  wife  to  the  defendant,  the  de- 
fendant and  wife  made  their  deed  of  the  farm 
to  Wallace  L.  Lighthart  for  the  expressed 
consideration  of  81,200,  subject  to  the  said 
mortgage  and  taxes.  It  will  be  observed  that 
the  original  mortgage  was  directly  to  Mr. 
Fay.  The  defendant  testiBea  that,  althotigh 
he  did  not  guaranty  mortgages  taken  by  him 
directly  to  Fay,  and  while  he  did  not  think 
that  he  would  be  obliged  to  make  good  any  de- 
ficiency in  such  loans,  yet,  in  point  of  fact,  lie 
had  always  made  good  tlie  loans,  and  had  al- 
ways f el  t  that,  wi  thout  reference  to  any  special 
guaranty,  he  should  take  care  to  mi^e  good 
any  such  loans.  Therefore  the  defendantstood 
in  the  same  attitude  towards  the  plaintiff,  in 
this  transaction,  as  if  the  original  mortgage 
had  been  made  to  him,  and  he  was  the  owner 
of  it;  and  this  being  the  case,  according  to 
the  testimony  of  the  plaintiff,  which  was  ac- 
cepted by  the  court,  the  absolute  deed  of  the 
plaintiff  was  substituted  for  the  mortgage, 
not  for  the  purpose  of  conveying  the  equity 
of  redemption,  but  of  placing  it  in  the  power 
of  tbe  defendant  to  sell  and  convey  the  land, 
and  thereby  raise  the  money  to  discharge  the 
mortgage  and  taxes.  According  to  the  de- 
fendant's testimony,  Dent  was  authorized  to 
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receive  a  conveyance  of  the  land  from  tlie 
plaintifT,  but,  notwithstanding  that,  he  fur- 
ther testifles  that  Dent  was  not  autliorized  to 
make  the  contract  and  offer  the  promises 
which  the  plaintiff  testifles  he  made  and  of- 
fered to  him.  I  think  that  the  deed,  under 
the  circumstances  in  evidence,  must  be  held 
to  be  of  tliat  character,  and  to  liave  been 
given  for  the  purpose  expressed  by  whatever 
contract  was  made,  and  such  understanding 
as  was  had  between  the  plaintiff  and  iJent 
at  the  time  of  its  execution  by  the  one  and 
the  acceptance  by  the  other.  It  is  worthy  of 
mention  that  neitlier  the  note  nor  the  mort- 
gage executed  by  the  plaintiff  to  Fay  was 
either  canceled  or  delivered  up  to  the  plain- 
tiff at  the  execution  of  the  deed;  nor  does  it 
iippear  to  have  been  done  to  this  day.  I  do 
nut  conceive  the  question  of  estoppel  to  be  a 
controlling  consideration  in  tliis  case,  but 
rather  that,  by  means  of  this  conveyance,  the 
defendant,  having  the  control  of  the  mort- 
gage, and  acting  through  Dent,  who  was 
clearly  Ids  agent  to  receive  the  deed,  and  by 
the  subsequent  disposal  of  the  land,  received 
a  large  sum  of  money  in  excess  of  that  suffi- 
cient to  pay  all  claims  which,  as  agent  for 
and  moral  guarantor  to  Fay,  Fay  himself 
was  entitled  to  in  discharge  of  the  mortgage. 
This  money  it  would  appear  to  be  inequita- 
ble and  against  good  conscience  to  decree 
that  the  defendant  should  retain.  But  the 
meet  important  legal  question  presented  is 
wliether  the  trust  created  by,  and  resulting 
from,  the  deed,  absolute  on  its  face,  could 
be  proved  by  parol  testimony.  There  is 
sufficient  authority  on  this  question.  The 
case  of  Babcock  v.  Wyman.  19  How.  289, 
was  in  all  material  features  similar  to  the 
case  at  bar.  One  Neliemiah  Wyman  was 
seised  in  fee  of  real  property  in  Charleston, 
Mass.,  and  mortgaged  it  to  the  plaintiff  to  se- 
cure certain  debts  due  him  in  his  own  right, 
and  certain  others  due  the  estate  of  Francis 
Wyman,  deceased,  of  which  the  plaintiff  was 
executor.  Nehemiah,  not  being  able  to  pay 
the  accruing  interest  to  the  plaintiff,  and  be> 
ing  urged  by  his  brother,  William,  to  make 
a  deed  in  fee  of  the  land  to  the  plaintiff,  that 
he  might  manage  and  Improve  it,  and  apply 
the  rents  and  profits  to  the  interest,  and 
gradually  liquidate  the  principal,  and  being 
promised  by  the  plaintiff  further  advances, 
conveyed  tlie  property  to  the  plaintiff,  it  Im- 
ing  expressly  agreed  that,  notwithstanding 
the  form  of  the  conveyance,  it  should  stand 
as  security  only  for  the  sums  due  from  him, 
amounting  to  f2,U33.87.  The  plaintiff  took 
possession  of  the  property,  and  afterwardii 
represented  himself  as  the  sole  owner,  and 
sold  it  at  private  sale,  without  notice  to 
Nehemiah,  for  ^,000.  Nehemiah  subse- 
quently conveyed  his  right  to  redeem  to  Ed- 
ward Wyman,  a  citizen  of  the  state  of  Mis- 
souri, who  exhibited  a  bill  against  the  plain- 
tiff in  error  in  the  circuit  court  of  the  United 
States  for  the  district  of  Massachusetts. 
Decree  was  rendered,  on  evidence  and  argu- 
ment, for  the  Complainant,  and  the  cause  was 


brought  to  the  supreme  court  of  the  United 
States  for  review.  The  principal  question 
raised  by  the  appellant  was  whether,  under 
the  circumstances  of  the  case,  it  was  com- 
petent to  show,  by  parol  evidence,  that  a 
deed,  absolute  in  terms,  was  intended  to 
operate  only  as  a  mortgage.  The  opinion 
was  by  Justice  McLean,  who,  upon  prin- 
ciple and  authority  of  that  court,  and  other 
notable  instances,  held  that  it  was  competent 
to  prove  the  trust  thus  established  by  parol 
testimony.  The  decree  of  the  circuit  court 
was  affirmed.  Supplemental  to  this  is  the 
case  of  Morgan's  Assignees  v.  Shinn,  15 
AValL  105,  In  which  the  same  question  arose. 
The  assignees  of  the  plaintiff  In  this  case,  to 
enforce  a  contribution  for  an  advance  made 
for  the  repairs  and  expenses  of  the  Fairfax, 
a  steamer,  exhibited  a  bill  averring  that  the 
defendant  was  the  owner  of  one-fourth  part 
of  the  vessel,  and  the  defendant  answered 
that  he  tiad  a  mere  interest  as  a  mortgagee. 
It  appeared  in  the  facts  of  the  case  that,  in 
October,  1865,  one  Kelley  was  the  owner  of 
one-fourth  part  of  the  vessel,  and  made  a 
bill  of  sale  of  his  interest  to  the  defendant, 
and  at  his  instance  the  bill  of  sale  was  forth* 
with  recorded.  On  the  23d  of  October  the 
vessel  was  re-enrolled  by  Morgan,  swearing 
that  the  defendant  was  the  owner  of  one- 
fourth.  Subsequently,  the  vessel  was  de- 
stroyed by  Are.  In  the  trial  court  there  was 
the  parol  evidence  of  the  defendant  and  that 
of  the  writer  of  the  bill  of  sale,  and  others, 
that  the  bill  of  sale,  though  absolute  in  its 
terms,  was  intended  only  to  secure  the  pay- 
ment of  money  advanced  by  the  defendant  to 
Kelley  to  enable  him  to  pay  for  his  one-fourth 
part  of  the  vessel.  The  case  presented  was 
that,  if  the  defendant  was  the  real  owner  un- 
der the  terms  of  the  bill  of  sale,  he  was  liable 
tu  the  plaintiff  for  the  one-fourth  part  of  the 
advances  for  repairs  and  expenses  of  the  ves- 
sel; but,  if  the  bill  of  sale  was  only  a  secu. 
rity,  then  he  was  not  liable.  The  trial  court 
dismissed  the  bill,  and  the  plaintiff's  brought 
it  for  review  to  the  supreme  court.  The 
opinion  of  the  supreme  court,  by  Justice 
Stbono,  held  that  it  is  not  questionable  that 
an  instrument,  absolute  in  its  terms,  may  be 
shown  by  parol  evidence  to  be  only  a  mort- 
gage; the  author  of  this  opinion  citing  the 
cases  already  referred  to, — of  Babcock  v.  Wy- 
man, supra, — and  Floyer  v.  Lavington,  1  P. 
Wms.  2()8;  Bussell  v.  Southard,  12  How.  139. 
The  judgment  of  the  lower  court  was  unan- 
imously confirmed.  On  these  considerations 
and  precedents  the  judgment  of  the  district 
ourt  is  atllrmed.    The  other  judges  concur. 


AViLcox  fi.  Brown,  Sheriff. 

(Supreme  Court  of  Nebraska.    June  IS,  18S9.) 

Replevik — Sheriffs. 
A.  instituted  an  action  In  replevin  against  B._for 
the  possession  of  certain  personal  property. 


The 


order  of  repleTin  was  placed  in  the  hands  o{  C, 
the  sheriff,  for  execution,  and  by  virtue  of  which 
he  seized  the  property.  A.  executed  and  delivered 
to  C.  a  replevin  bond,  with  sureties  which  W^re 
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•pprored  by  Um,  bat  the  property  ttm  left  in  the 
care  ottXto  the  ezuat  that  it  was  not  delivered 
manually  to  A.  A.  and  B.  then  settled  the  matter 
in  controversy  between  them.  D.,  the  person 
from  whom  B.  had  received  title  to  the  property 
by  bill  of  sale,  executed  aootber  bill  of  sale  to  E., 
and  C,  by  direction  of  A.,  delivered  the  property 
to  E.  witbout  B.'s  knowledge  or  consent.  In  an 
action  bv  B.  against  C.  for  the  value  of  the  prop- 
arty  replevied,  it  was  held  that  C  waa  liable,  and 
that  neither  tae  execution  of  the  replevin  bond, 
nor  the  direction  of  A.  to  him  to  deliver  the  prop- 
erty to  B.,  would  constitute  a  legal  excuse,  nor  re- 
lieve him  from  such  Liability. 

(SyUatnu  by  the  Court) 

Error  to  district  court,  Harlan  county; 
Gasun,  Judge. 

C.  C.  FlaiMburg  and  John  Dawson,  for 
plaintiff  in  error.  T  Judaon  FergimoH  and 
B.  C.  OyUr,  for  defendant  in  error. 

Bebsb,  C.  J.  This  action  was  instituted 
in  the  district  court  of  Harlan  county  agninst 
defendant  ia  error,  who  was  the  sheriff  of 
said  county,  upon  his  otn«ial  bond,  for  the 
purpose  of  recovering  the  valae  of  certain 
goods  which  it  was  claimed  he  unlawfully 
detained  from  plaintiff.  The  trial  was  had 
in  the  district  court,  wliich  restilted  in  favor 
of  d^endant  in  error,  when  the  camae  was 
removed  to  this  court,  and  upon  review,  was 
reversed,  and  a  new  trial  awarded.  The  re- 
port of  tlie  case  may  be  found  in  20  Neli.  355, 
30  N.  W.  Bep.  264.  After  the  cause  waa  re- 
manded the  second  trial  waa  had,  which  re- 
sulted, the  same  as  the  flrst,  in  favor  of  de- 
fendant in  error,  the  sheriff.  It  appears 
from  the  evidence  that  on  the  20th  day  of 
August,  1886.  one  Oanaa  Willis,  who  was 
tlie  owner  of  tlw  goods,  transferred  them  to 
plaintiff  iu  error  by  bill  of  sale,  which  is  set 
out  in  the  record.  On  the  24tb  day  of  Au- 
gust, 1885,  Lockwood,  Englehart  ft  Co. 
oauaed  to  be  issued  out  of  the  office  uf  A.  A. 
Brown,  a  justice  of  tlie  peace  of  Harlan 
county,  a  writ  of  replevin  for  tlie  possession 
of  the  goods  in  que^ion,  and  which  writ  was 
delivered  to  defendant  in  error,  as  sheriff, 
for  execution.  The  goods  were  levied  upon, 
appraised,  and  tiia  proper  return  made  to  the 
justice  of  the  peace  showing  that  fact.  It  is 
claimed  by  plaintiff  in  error  that  the  goods 
remained  in  the  possession  of  the  sheriff  dur- 
ing tlie  whole  of  the  time  until  be  delivered 
them  to  Mrs.  Yerbrick,  who  retained  posses- 
sion of  tliem.  Within  a  few  days  after  tha 
institution  of  tlie  replevin  proceedings  by 
Lockwood,  Englehart  &  Co.  against  plaintiff 
in  error,  a  settlement  was  made  between 
tbem,  when  it  was  agreed  that  the  property 
should  be  returned  to  Mrs.  Wilcox,  plaintiff 
in  error.  After  the  property  liad  been  taken 
from  Mrs.  Wilcox  by  the  sheriff,  Canna  Wil- 
lis and  Maggie  Willis  executed  a  bill  of  sale 
by  which  they  sought  to  convey  them  to 
Mrs.  Yerbrick,  and,  upon  the  strength  of 
this  bill  of  sale*  tlie  delivery  was  made  to  her 
by  tha  sheriff. 

We  think  it  must  be  admitted  that  the 
sheriff  had  the  property  in  his  possession 
all  the  time  until  his  delivery  to  Mrs.  Vet^ 


briek,  although  he  denies  soch  poasessiOB, 
and  alleges  tlwt  he  held  them  only  aa  the 
agent  of  Lockwood.  Englehart  &  Co..  and 
delivered  them  to  Mrs.  Yerbrick  upon  their 
order  after  the  settlement  was  made.  It  ia 
conceded  that  Uis  property  was  delivered  to 
Mrs.  Yerbrick,  but  the  sheriff  contends  that 
be  was  ordeccd  so  to  do  by  the  attorneys  at 
Lockwood,  Englehart  A;  Co.,  wbo  had  exe. 
ciiteJ  their  replevin  bond  to  Idm,  and  by 
which  tiiey  became  entitled  to  control  the 
property.  Upon  the  second  tdal  the  court 
gavethe  jury  the  following  in*strnction,  upon 
the  reqoest  of  plaintiff  in  error:  '^Firti. 
If  you  find  from  the  evtdeoee  tiutt  Ganna 
Willis  had  given  an  absolute  bill  of  sale  to 
the  plaintiff,  and  that  afterwards  she  made  a 
bill  of  sale  of  said  gooda  to  Cutlierine  Yer- 
brick, then  the  first  bill  of  sale  would  convey 
all  the  title  to  said  goods  to  plaintiff,  and  the 
second  bill  uf  sale  would  convey  no  interoafe 
in  said  goods.  Beooud.  The  fact  that  Daw- 
son  and  Curdeol  were  attorn^s  for  Lock- 
wood.  Englehart  ft  Cok  woald  not  antbodse 
them  to  sell  the  goods,  and  the  fact  that 
Lockwood,  Engleiiart  ft  Co.  bad  replevied 
tha  goods  would  not  authorize  Lockwood, 
Englehart  ft  Co.  to  sell  the  same,  and  an  at^ 
tempted  sale  of  them  woald  confer  no  title 
to  the  property.  Thb-d.  If  yon  find  that 
Lockwood.  Engleliart  ft  Co.  accepted  the 
notes  of  Catherine  Yerbrick  and  Maggie  Wil- 
lis in  full  settlement  of  theix  claim,  andr 
after  the  aeoeptance  of  said  notes,  said  Loefe- 
wood^  Engjehart  ft  Go.  would  have  no  f  oi- 
ther  interest  in  said  goods,  and  neiUitr  th^ 
nor  their  attorneys  could  tranafer  any  inter- 
est in  the  same.  Jfourtfu  The  jury  are  in- 
structed that  if  they  find  that  the  suit  be- 
tween Lockwood,  Engtehact  ft  Co.  and  Mary 
E.  Wilcox  was  disountinaed  by  agreement, 
tlien,  upon  tite  discontinuance  and  settle- 
ment of  said  suit,  the  plaintiff,  Mary  E.  Wil- 
cox, would  be  entitled  to  the  immediate  pos- 
session of  said  property. "  Defendant  in  er- 
ror then  requested  the  court  to  give  to  the 
jury  the  folluwin«^  instruction,  which  was 
given,  and  to  the  giving  of  which  plaintiff  in 
error  duly  excepted:  "If  the  jury  find  from 
the  evidence  tiwt  on  tha  2Mh  or  25th  dajf  of 
August,  1885,  and  witliin  twenty-four  taoon 
after  the  seieure  of  Uie  pooperty  under  tiie 
writ  of  replevin  in  Ixickwoad,  Englehart  ft 
Co.  against  Wilcox,  the  sheitfC  took  and  ap- 
proved the  undertaking  in  replevin  of  Lock- 
wood,  Englehart  ft  Co..  and  thereupon  turned 
the  property  over  to  Lockwood,  Englehart  ft 
Co.,  or  their  agent,  then  you  should  find  for 
the  defendant,  and  it  is  not  necessary  that 
such  turning  over  the  property  should  be  by 
actual  delivery,  but  anything  which  clearly 
shows  a  surrender  of  control  by  defendant. 
Brown,  over  the  property  in  favor  of  Lock- 
wood,  Englehart  ft  Co.,  and  an  assumption 
of  eontnol  over  it  by  them,  or  by  ttaair  agents, 
is  sufficient." 

The  trial  having  resulted  in  favor  at  tbe 
slieriff,  plaintiff  in  ^ror  brings  cause  to  this 
court  fur  review,  aud  assigns  for  erDur,  among 

Digitized  by  VjOOQIC 


N«b.} 


BABITEB  V.  BARKER. 


other  things,  the  following:  "The  vprdict 
was  not  sustained  by  sufficient  evidence. 
The  canrt  erred  in  giring  the  instruction 
last  i^Mve  refefriied  to. " 

After  a  carnal  examination  of  the  bill  of 
exceptions  we  are  led  to  the  oonelusion  that 
the  verdict  was  against  the  evidence,  and 
that  it  was  not  sustained  thei  ebj.  The  bill 
of  exceptions  shows  the  following  state  of 
facts:  Originally  the  gtxxis  involved  were 
transferred  to  plaintiff  in  error  by  Canna 
Willis.  Locitwood,  Englehart  &  Co.  then 
brouglit  their  action  of  replevin  agiiinst  plain- 
tiff in  error  for  possession  of  the  goods. 
They  were  levied  upon,  and  taken  bydefend- 
ant  in  error  into  his  possession.  The  action 
between  Lockwood,  Englehart  &  Co.  and 
plaintiff  in  error  was  then  settled,  and  about 
tlje  siauie  time  another  bill  of  sale  was  made 
by  Canna  Willis  and  Maggie  Willis  to  Mi-s. 
Yerbrick.  While  it  is  true,  perhaps,  that 
the  goods  were  under  the  control  of  Lock- 
wood,  Englehart  &  Co.,  yet  it  was  clearly 
shown  tbati  ttwy  were  never  taken  out  of  the 
actuiil  possession  of  the  sheriff,  and  that  he 
had  charge  of  tl)em  during  the  whole  time. 
Upon  a  settlement  being  made  between  Lock- 
woud,  Englehart  &  Co.  and  plaintiff  in  error, 
the  Forneys  for  Lockwood,  Englehart  &  Co. 
directed  the  sheriff  to  deliver  the  goods  to 
^frs.  Yerbrick.  The  sheriff  did  so,  ordered 
a  drayman  to  go  to  where  they  were  stored, 
and  take  them,  aad  deliver  them  to  her.  wiiich 
was  done.  After  the  settlement  between 
Lockwood,  Englehart  &  Co.  and  plaintiff  in 
error  had  been  made,  neither  Lockwood,  En- 
glehart &  Go.  nor  their  attorneys  had  any  fur- 
ther contnol  over  the  goods.  Their  direction 
to  the  sheriff  to  deliver  them  to  a  tidrd party 
was  no^  more  than  the  direction  of  any  other 
person  w«uld  Iiave  been.  As  said  by  Judge 
Maxwecl,  in  the  former  opinion  In  this  case, 
page  361,  "If  defendant.  Brown,  therefore, 
was  in  possession  of  the  goods  In  qnestion 
when  the  parties  amicably  settled  the  matter 
in  controversy,  he  should  have  returned  such 
goods  t»  the  paiiy  from  whom  they  were 
Uken." 

Adopting  this  view  of  the  case,  we  are  led 
to  the  conclusion  that  the  instructions  above 
quoted,  asked  for  by  plaintiff  in  error,  and 
given  to  the  jury,  were  correct,  while  the 
instructions  giv«n  as  asked  by  defendant  in 
error  were  incorrect,  and  should  not  have 
been  given.  By  it  the  jury  wove  told,  in  sub- 
stance, that  if  tlie  sheriff  approved  the  un- 
dertaking in  the  replevin  suit  of  J>ockwood, 
Englehait  &  Co.  against  plaintiff  in  error, 
and  turned  tlie  property  over  to  Lockwood, 
Englehart  &  Co.,  or  their  agent,  the  jury 
sliould  find  for  the  defendant.  There  was  no 
proof  wliatever  of  any  turning  over  of  prop- 
erty. It  remained  in  the  possession  of  the 
sheriff  from  the  beginning  until  he  delivered 
it  to  iita,  Yerbrick.  In  our  view  of  the  case 
it  is  wholly  immaterliil  whether  a  replevin 
bond  was  taken  by  the  sheriff  or  not.  The 
question  to  be  decided  by  the  jury  was:  Did 
he  bsive  the  property  in  his  possession  at  the 


time  of  the  settlement?  Or,  rather,  had  he 
taken  the  property  into  his  possession  by  vir- 
tue of  the  writ  of  replevin?  If  he  had,  it 
was  his  duty  to  retain  possession  of  the  goods- 
until  the  replevin  bond  was  executed  and  de- 
livered to  him,  when  he  should  have  deliv- 
ered them  to  Lockwood,  Engl^mrt  &  Co.; 
but  whether  he  did  so  or  not  is  wholly  imma- 
terial so  far  as  tliis  case  is  concerned.  Tliere 
is  no  doubt  but  that  he  wrongfully  delivered 
the  property  to  Mrs.  Yerbrick.  It  will  not 
do  for  him  to  st\y  that  he  is  excused  fixHn  tlie 
liability  created  by  his  acts  by  reiison  of  the 
fact  that  he  was  an  agent  for  I^ockwood, 
Englehart  &  Co.,  or  that  he  was  directed  to 
do  so  by  them,  or  by  their  attorney,  for  they 
had  no  possible  auttiority  or  right  to  direct 
him  to  return  the  property  to  any  one  else 
but  tlie  person  from  whom  it  was  taken. 
Therefore,  if  he  did  deliver  the  property  to< 
Mrs.  Yerbrick  when  he  should  have  deliv- 
ered it  to  plaintiff  in  error,  he  would  be  lia- 
ble to  plaintiff  in  error  for  its  value,  and  the 
fact  Uiat  some  other  individual,  without  any 
right  or  authority  to  do  so,  directed  htm  to 
deliver  them  to  a  third  party,  would  be  no 
excuse  or  justification  for  him.  We  are  sat^ 
istled  that  the  verdict  of  the-  jury  was  not 
saatained  by  the  evidence  in  the  case.  We' 
are  also  satisfled  that  the  instrnetions,  given' 
upon  the  request  of  defendant  in  error, 
should  not  have  been  given,  and  for  these 
reasons  the  judgment  of  the  district  court 
must  be  reversed,  and  the  cause  remanded 
for  further  proceedings  aiTeOrdlng  to  law, 
which  is  done.     The  other  judges  concur. 


Barker  «.  Barker. 

(Supreme  Court  of  "^ebratka.     June  27, 1889.) 

Trcsts — Cascellition  or  Dbbd. 

1.  A  husband  and  wife,  being  in  possession  of  »■ 
homestead  which  was  heavily  mortgaged  and  the 
husband  being  sick  and  aboat  to  die,  azacnted  a 
quitolaim  deedof  said  homestead  to  his  brother  for 
the  purpose  of  enabling  him  to  aetUa  up  the  estate 
without  expense.  The  wife  at  first  refused  to  sign 
the  deed,  alleging  that  it  would  deprive  her  of  her 
rights  la  the  estate,  but  upon  the  ■Bsoraooe  of  per- 
sons employed  by  the  grantee  to  pnoouoe  the  deed, 
in  effect  that  she  would  lose  none  of  her  rights 
thereby,  she  was  induced  to  sign  and  acknowledge 
the  deed.  Held,  that  the  grantee  was  bound  dj 
the  representations  of  the  parsons  obtainiag  the 
deed  for  him. 

2.  The  district  court  and  not  the  county  court  has 
jurisdiction  to  set  aside  a  deed  obtained  by  false 
repFesentationsi. 

Isyllabut  by  the  Court.) 

Appeal  from  district  court,  Greeley  coun- 
ty; Tiffany,  Judge. 

T.  J.  Doyle  and  M.  Randall,  for  appellant. 
H.  9.  Bell  and  G.  C.  Wright,  for  appellee. 

Maxwell.,  J.  This  is  an  action  bronght 
by  the  plaintiff  against  the  defendant  to  re- 
quire a  reconveyance  of  certain  premises.  On 
the  trial  of  the  cause,  the  court  rendered  a 
decree  as  follows:  "Now,  on  this  the  18tb 
day  of  April,  1888,  being  the  third  day  of  the 
terra  hereof,  this  eanse  came  up  for  hearing, 
and  after  hearing  the  evidence  iittd  ai:xpw^f|^ 
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«f  counsel  the  court  finds  that  the  signature 
of  the  plaintiff,  Clara  B.  Barker,  was  ob- 
tained by  undue  influence,  and  that  the  same 
was  not  signed  by  her  own  voluntary  act.  It 
is  therefore  ordered  and  decreed  by  the  court 
that  said  deed  as  to  plainti£F  be  set  aside  and 
held  for  naught,  and  that  all  rights  and 
privilej^es  of  the  plaintitT  attacli  to  tlie  fol- 
lowing described  premises,  to-wit,  the  soutli 
^  of  tlie  soutli-west  ^  of  section  12,  township 
18,  range  12  west,  in  Greeley  county,  Ne- 
braska, and  that  the  defendants  pay  the  costs 

of  their  action  taxed  at  9 .     And  the 

court  further  finds  that  the  signature  of  de- 
ceased was  genuine  and  voluntary,  with  leave 
to  plaintiff  to  apply  for  further  order  herein, 
at  next  term. "  The  testimony  tends  to  show 
that  the  plaintiff  is  the  widow  of  Bradley  B. 
Barker,  a  brother  of  A.  W.  Barker,  defend- 
ant; tbatonorabout  the  26th  day  of  January, 
1887,  said  Bradley  B.  Barker  died;  that  less 
than  two  days  before  his  death  he  made  a 
will,  under  the  provisions  of  which  the  plain- 
tiff was  to  receive  $100;  that  on  the  next  day 
after  the  will  was  signed  it  was  submitted  to 
an  attorney  of  tiie  defendant,  who  then  sug- 
gested that  the  defendant  should  procure  a 
deed  from  Bradley  and  wife.  The  defendant 
was  present  in  the  law  office  of  the  attorney 
referred  to,  and  understood  the  purpose  of 
such  attorney  to  procure  for  him  a  deed  for 
the  premises  in  question  from  the  plaintiff 
and  her  husband,  but  seems,  if  the  testimony 
is  to  be  believed,  to  have  taken  no  part  in  the 
discussion  of  the  matter.  The  estate  was 
heavily  incumbered;  all  the  personal  prop- 
«rty  being  covered  with  chattel  mortgages  and 
the  real  estate  by  mortgages  to  a  considerable 
amount.  The  land  in  question  was  the  home- 
stead. Bradley  B.  Barker  had  three  children 
by  a  former  marriage,  the  oldest,  at  the  time 
of  his  death,  being  about  16  years  of  iige,  and 
the  youngest  about  9  years.  The  plaintiff 
and  said  Bradley,  at  the  time  of  his  denth, 
had  been  married  about  13  months,  and  had 
one  child,  then  about  3  months  old.  A  con- 
siderable portiou  of  the  debts,  owing  by  the 
estate,  seem  to  have  been  due  to  defendant,  A. 
W.  Barker.  On  the  night  preceding  the 
death  of  Bradley,  the  deeid  in  question  was 
presented  to  him  to  sign  and  he  signed  the 
same,  apparently  to  prevent  expense  in  set- 
tling the  estate.  The  plaintiff  then  refused 
to  sign  the  same,  but  after  considerable  delay, 
and  it  being  represented  to  her  that  the  object 
was  to  avoid  settling  the  estate  in  the  probate 
court  and  thereby  save  expense  and  that  she 
would  lose  none  of  her  rights,  she  was  in- 
duced to  sign  the  deed.  It  is  true  that  the 
testimony  tails  to  show  that  A.  W.  Barker 
made  any  such  representations ;  but  they  were 
made  by  persons  employed  by  him  to  procure 
the  deed  and,  so  far  as  the  legal  effect  is  con- 
cerned, are  the  same  as  if  made  by  him.  The 
finding  of  the  trial  court  therefore  is  correct. 
It  is  evident,  too.  that  defendant,  A.  Vf. 
Barker,  is  not  the  owner  of  this  land  in  fee, 
tree  from  the  trust.  He  took  the  title  as 
trustee  for  the  creditors  of  the  estate;  the 


surplus  to  go  to  the  persons  entitled  to  dis- 
tribution, and  no  doubt  he  is  accountable  for 
the  proper  application  of  the  property.  Some 
objection  is  made  to  the  jurisdiction  of  the 
court,  it  being  claimed  that  the  county  court 
had  jurisdiction,  but  such  is  not  the  case. 
The  district  court  alone  has  jurisdiction  in 
such  matters.  Upon  the  whole  case  it  is  ap- 
parent tliat  tlie  judgment  is  right,  and  It  is 
aflirmed.    The  other  judges  concur. 


Burke  v.  Maqee. 

(Supreine  Court  of  Nebraska.    June  87, 1889.) 
JuBTrcES  or  the  Fbacs. 

1.  A  justice  of  the  peace  has  do  autboritj  to 
charge  a  jury  as  to  the  law  of  the  case  triod  before 
him. 

3.  An  instruction  that,  "If  tho  jury  wished  to 
compromise  the  amount  of  damage,  they  could 
each  one  write  his  amount  of  damage  separately 
on  paper,  and  then  add  them  together,  ana  divide 
them  by  fire,  the  number  of  jurymen,  and  let  that 
be  their  verdict, "  is  erroneous,  as  it  substitutes 
chance  or  hazard  for  the  deliberate  judgment  of 
the  jury  as  a  whole. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Frontier  coun- 
ty; Cochran,  Judge. 

W.  S.  Marian,  W.  H.  Latham,  and  B.  H. 
Vaughn,  tor  plaintiff  in  error.  Vf.  H.  Sneli- 
ing,  for  defendant  in  error. 

Maxwell,  J.  The  defendant  in  error 
brought  an  action  for  trespass  against  the 
plaintiff  in  error  before  a  justice  of  the  peace. 
The  case  was  tried  before  a  jury  of  five.  The 
jury,  after  the  case  was  submitted  to  them, 
seemed  to  be  unable  to  agree,  whereupon  the 
justice,  at  the  request  of  the  attorney  for  the 
defendimt  in  error,  instructed  them  as  fol- 
lows: If  the  jury  wished  to  compromise  the 
amount  of  damage,  they  could  each  one  write 
his  amount  of  damage  separately  on  pafter, 
and  then  add  them  together,  and  divide  them 
by  live, —  the  number  of  jurymen, — and  let 
that  be  their  verdict.  This  instruction  was 
duly  excepted  to  by  the  plaintiff  in  error. 
The  jury  returned  a  verdict  in  favor  of  the 
defendant  in  error,  on  which  Judgment  was 
rendered.  The  case  was  taken  on  error  to 
the  district  court,  where  the  judgment  of  the 
justice  was  ufllrmed.  In  at  least  two  cases 
this  court  has  held  that,  under  our  statute,  a 
justice  of  the  peace  has  no  authority  to  give 
instructions  to  a  jury.  Ives  v.  Norris,  13 
Neb.  252,  13  N.  W.  Rep.  276;  Wilson  v. 
Young,  15  Neb.  628,  19  N.  W.  Eep.  487. 
But,  even  if  the  justice  had  the  power  to 
charge  the  jury,  the  instruction  is  dearly  er- 
roneous. A  verdict  is,  or  should  be,  the  re- 
sult of  an  agreement, —  of  deliberate  judg- 
ment,—  not  of  chance  or  hazard;  therefore, 
where  the  jury  agree  in  ailvance  to  be  bound 
by  an  uncertain  amount,  as  directed  in  the 
instruction  in  question,  the  verdict  is  not  tlie 
deliberate  judgment  of  the  jury.  The  sum 
thus  agreed  upon  may  be  an  approximation 
to  what  is  just  and  right  in  the  case,  and 
each  juror,  seeing  this,  after  the  amount  bus 
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been  ascert.nined,  may  adopt  it  as  liis  verdict, 
but,  if  be  do  so.  it  is  because  in  liis  opinion, 
under  the  solemnitj  of  an  oatli,  tlie  verdict 
will  be  right.  No  juror,  however,  can  con- 
scientiously  bind  himself  in  advance  to  agree 
to  a  verdict  which  had  not  then  been  formu- 
lated, and  the  amount  of  which  must  be  a 
matter  of  conjecture.  In  many  cases  persons 
are  called,  as  jurors,  who  have  a  particular 
friendship  or  dislike  for  one  of  the  parties ; 
and  this  feeling,  being  stronger  tlian  their 
sense  of  justice,  controls,  or  at  least  has  great 
influence  on  their  minds  in  shaping,  tlie  ver- 
dict. Hence,  such  jurors  in  many  cases  will 
fix  upon  the  amount  of  the  veidict  at  too 
high  or  low  an  amount  as  may,  for  the  time 
being,  suit  their  fancy;  and,  even  where  uU 
the  jurors  make  an  earnest  eifoit  to  be  gov- 
erned by  the  evidence,  there  is  danger  of  mis- 
takes, by  giving  undue  weight  to  immaterial 
points  or  overlooking  material  facts.  A  ver- 
dict, therefore,  should  be  the  deliberate  judg- 
ment of  each  member  of  the  jury,  to  be  ar- 
rived at  after  a  careful  consideration  of  all 
the  testimony  in  the  case.  A  verdict  in  etich 
case  on  the  trial  is  desirable,  because,  if  just, 
it  will  probably  put  an  end  to  that  litigation. 
If,  however,  it  was  not  arrived  at  by  a  care- 
ful consideration  of  the  evidence,  it  cannot 
be  said  to  be  the  judgment  of  each  member 
of  the  jury,  and  does  not  in  fact,  as  its  name 
imports,  speak  the  truth.  The  direction  as 
to  the  mode  of  arriving  at  a  verdict  is  clearly 
erroneous.  Dana  v.  Tucker,  4  Johns.  487 ; 
Guard  v.  liisk.  11  Ind.  156;  Johnson  v.  Ter- 
ry, 2  Humph.  569;  Barton  v.  Holmes,  16 
Iowa,  252;  Maxw.  PI.  &  Pr.  (4th  Ed.)  489. 
Tlie  judgment  of  the  district  court  is  reversed, 
and  also  that  of  the  justice,  and  the  cause  is 
remanded  to  the  district  court  for  further 
proceedings.    The  other  judges  concur. 


Dickinson  v.  PjoiTOM. 
(Supreme  Court  of  Nebnt^ka.    June  27, 1889.) 

Appeal — Review. 
Where  no  particular  questlona  of  law  arise  In 
the  case,  and  the  evidence  fully  sustains  the  ver- 
dict, the  judgment  will  be  affirmed. 
{Syllabus  by  the  Court.) 

Error  from  district  court,  Saunders  conn- 
ty;  Marshall,  Judge. 

S.  H.  Bomborger  and  George  W.  Simpson, 
for  plaintifiF  in  error.  /.  R.  Qilkemon  and 
George  I.  Wright,  for  defendant  in  error. 

Maxwell,  J.  This  action  was  brought 
in  the  district  court  of  Saunders  county  by 
the  defendant  in  error  against  the  plaintifC  in 
error,  to  recover  damages  for  slander.  There 
are  seven  causes  of  action  set  forth  in  the  pe- 
tition, and  the  pliiintiS  in  error  admits  in  his 
answer  the  speaking  of  tlie  words  alleged  in 
the  third,  fifth,  and  seventh  counts  of  the 
petition,  and  says  that  the  same  are  true, 
and  denies  the  allegations  of  the  first,  sec- 
ond, fourth,  and  sixth  counts.  He  also  pleads 
certain  matters  in  mitigation.  On  the  trial 
of  the  cause  the  jury  returned  a  verdict  in 


favor  of  the  defendant  in  error  for  S700,  and, 
a  motion  for  a  new  trial  having  been  over- 
ruled, judgment  was  entered  on  tlie  verdict. 
There  can  be  no  detailed  statement  of  the 
case  without  giving  unpleasant  notoriety  to 
both  the  plaintiff  and  defendant,  and,  in  view 
of  the  fact  that  we  find  no  material  error  in 
the  record,  either  in  the  weight  of  evidence, 
which  fully  sustains  the  verdict,  or  in  the  in- 
structions given,  asked,  or  refused,  nor  any 
particular  questions  of  law  in  the  case,  it  is 
nnnecessary  to  extend  this  opinion.  There 
is  no  error  apparent  in  the  record,  anil  the 
judgment  is  alBrmed.  The  other  judges  con- 
cur. 


Wilson  e.  Butler  CJountt. 
iSuirreme  Court  of  Nebratka.    June  13, 1889.) 
Taxation— Tax-Titlbs—Volontart  Fathbst. 

1.  Where  a  county  treasarer  sells  lands  for  taxes 
which  were  not  liable  to  taxatioo,  and  upon  which 
DO  taxes  were  due,  the  tax  purchaser  may  re- 
cover from  the  county  the  amount  paid  by  him, 
with  interest  thereon. 

2.  Where  a  county  has  caused  land  which  Is  not 
taxable  to  be  assessed,  and  taxes  levied  thereon, 
under  whioh  the  land  Is  afterwards  sold,  and  at- 
tempted to  be  oonveyed,  and  the  oonnty  from  year 
to  year  afterwards  causes  said  land  to  be  assessed, 
and  taxes  levied  thereon,  a  tax  purchaser  may  pay 
such  taxes  to  protect  bis  supposed  lien,  and  upon 
the  failure  of  his  interest  In  the  land  may  recover 
the  amount  he  baa  so  paid,  with  interest  thereon, 
from  the  county. 

8.  Where  a  county  has  caused  certain  real  estate 
to  be  assessed,  and  taxes  to  be  levied  thereon,  a 
tax  purchaser  may  presume  that  the  property  was 
taxable,  and  is  not  required  to  make  a  further  ex- 
amination of  that  fact  as  a  condition  of  main- 
taining an  action  against  the  county  tor  the  pur- 
chase money  and  Interest,  and  taxes  thereafter 
paid  to  protect  the  tax  lien  whioh  was  believed  to 
exist. 

iSylUibue  bv  the  Court.) 

Error  to  district  oonrt,  Butler  county; 
Post,  Judge. 

Waldo  Bros.,  for  plaintiff  In  error.  George 
P.  SheesUy,  for  defendant  in  error. 

Maxwell.  J.  This  is  a  proceeding  in 
error  to  reverse  the  judgment  of  the  district 
court  of  Butler  county.  The  case  was  sub- 
mitted to  the  court  below  on  the  petition  and 
answer,  and  judgment  was  rendered  in  the 
plaintiff's  favor  for  $74.17.  The  answer 
"admits  the  allegations"  contained  in  the 
petition,  "except  the  inferences  and  con- 
clusiunsof  law."   Itis  allcj^ed  in  the  petition: 

"(1)  That  on  or  about  the  first  Monday  in 
February.  1873,  the  county  commissioners 
of  defendant  furnished  the  assessor  of 
Ulysses  precinct  of  said  defendant  a  list  of 
land  which  they  represented  to  be  taxable  in 
said  precinct.  That  said  list  wrongfully  and 
erroneously  contained  the  south  half  of  the 
south-east  quarter,  and  the  north-east  quar- 
ter of  the  south-east  quarter,  of  section 
twenty-eight,  in  township  thirteen  north,  of 
range  two  east,  of  the  sixth  principal  meri- 
dian, in  Butler  county.  Neb.  That  said  as- 
sessor did  value  said  lands,  and  returned 
said  valuation,  with  tliat  of  other  lands,  on 
or  about  the  second  Monday  in  April.  1873, 
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to  the  ooanty  c1«rk  of  sud  defendant.  That 
on  or  about  the  flrst  Monday  in  July,  1873, 
the  connty  commissionerB  of  defendant  did 
levy  taxes  for  the  year  1873  on  all  taxable 
property  in  aald  Butler  county  by  mistake, 
and  erroneously  and  wrongfully  including 
with  said  taxable  property  the  aforesaid  land. 
That  said  connty  clerk  wrongfully  and  er- 
roneously extended  the  taxes  for  the  year 

1873  against  said  land  as  follows,  to-wit: 
Total.  0940.    That  on  the  1st  day  of  May, 

1874,  said  taxes  for  1873,  not  having  been 
paid,  the  same  beeamedelinquent.  That  on 
or  about  the  first  Monday  in  February,  1874, 
the  county  commissioners  of  defendant  fur- 
nished the  assessor  of  Ulysses  pi-ecinct  of 
said  defendant  a  list  of  lands  which  they 
represented  to  be  taxable  in  said  precinct. 
That  said  list  by  mistake,  and  erroneously 
and  wrongfully,  contained  said  above-de- 
scribed land.  That  said  assessor  did  value 
said  lands,  and  returned  said  Viiluation,  with 
that  of  other  lands,  on  or  about  the  second 
Monday  in  April,  1874,  to  the  county  clerk  of 
said  defendant.  That  on  or  about  the  drst 
Monday  in  July.  1874,  the  county  commis- 
sioners of  defendant  did  levy  taxes  for  the  year 

1874  on  all  taxable  property  in  said  Butler 
county,  by  mistake,  and  erroneously  and 
wrongfully,  including  with  said  taxable  prop- 
erty the  aforesaid  land.  That  said  countyclerk 
of  defendant  by  mistake,  and  erroneously  and 
wrongfully,  extended  tlie  taxes  for  the  year 
1874  against  said  land,  as  follows,  to-wit: 
Total,  816.99.     That  on  the  1st  day  of  May, 

1875,  said  taxes  for  the  year  1874  not  having 
been  paid,  the  same  became  delinquent.  That 
on  the  flrst  Monday  in  September,  1875,  said 
taxes  for  the  years  1873  and  1874  still  re- 
maining unpaid,  said  land  was  by  mistake, 
and  erroneously  and  wrongfully,  offered  for 
sale  by  the  treasurer  of  defendant,  and  on 
September  6,  1875,  was  by  mistake,  and  er- 
roneously and  wrongrul'ly,  sold  by  the  treas- 
urer of  defendant  to  one  F.  A.  Osborn  for 
■aid  delinquent  taxes  for  the  years  1873  and 
1874.  for  the  sum  of  i|28.15,  which  sum  of 
S28.15  the  said  F.  A.  Osborn  paid  said 
treasurer  therefor;  that  being  the  amount 
of  taxes,  interest,  and  legal  expenses  claimed 
by  the  said  treasui'er  of  defendant  to  be  due 
against  said  land  for  the  yeai  s  1873  and  1874. 
That  there  was  no  tax  due  against  said  land 
at  the  time  of  said  sale  and  purchase,  for  the 
reason  that  said  land  at  the  time  it  was  so 
assessed,  and  at  the  time  of  said  levy  and 
sale,  was  land  l>eIonging  tothe  United  iStates, 
and  not  liable  to  taxation;  and  that  said  land 
was  by  mistake,  and  erroneously  and  wrong- 
fully, placed  upon  said  tax-lists  for  1873  and 
1874  by  defendant's  commissioners  and  de- 
fendant's assessors.  That  taxes  for  the 
years  1873  and  1874  were  by  defendant's 
commissioners  wrongfully  levied  against 
said  land.  Tiiat  said  taxes  for  the  years 
1873  and  1874  wore  by  defendant's  county 
clerk,  by  mistake,  erroneously  aud  wrong- 
fully, extended  against  said  land;  and  that 
said  land  was  by  defendant's  treasurer  by 


mistake,  and  erroneously  and  wrongfully, 
sold  for  taxes  for  the  years  1873  and  1874, 
said  land  being  at  all  of  the  aforesaid  times 
United  States  government  land,  and  not 
liable  to  taxation. 

"(2)  That  said  land  was  by  dRfendant, 
again  by  mistake,  and  wrongrfully  and  erro- 
neously, assessed  and  taxed  in  the  aforesaid 
manner  for  the  year  1875,  and  while  said 
land  still  remained  United  States  govern- 
ment land,  and  not  titxable;  and  said  F.  A. 
Osborn,  to  protect  his  said  supposed  tax-title 
and  lien,  as  compplled  and  required  by  law. 
paid  on  May  5, 1876,  to  defendant's  treasurer, 
as  subsequent  taxes  on  said  land  for  the  year 

1875,  the  sum  of  «23.92. 

"(3)  That  said  land  was  by  defendant, 
again  by  mistake,  and  wrongfully  and  erro- 
neously, assessed  and  taxed  in  the  aforesaid 
manner  for  the  year  1876,  and  while  said 
land  still  remained  United  States  government 
land,  and  not  taxable;  and  said  F.  A.  Osborn, 
to  protect  bis  said  supposed  tax-title  and  lien, 
as  required  and  compelled  by  law,  paid  on 
May  3U,  1877,  to  the  defendant's  treasurer, 
as  subsequent  taxes  on  said  land  for  the  year 

1876,  tlie  sum  of  »16.42. 

"(4)  That  on  or  about  the  8th  day  of  May, 
1878,  the  said  F  A.  Osborn  did  sell,  assign, 
and  transfer  his  certificate  from  defendants' 
treasurer  of  said  tax-sale  and  purchaae,  with 
all  rights  thereunder,  unto  one  <%arleB  L. 
Flint. 

"(5)  That  on  or  about  the  8th  day  of  May, 
1878,  the  treasurer  of  defendant,  for  and  on 
account  of  said  tax-sale  and  purchase,  did  er- 
roneously and  wrongfully  convey  said  land 
by  tax-deed  unto  said  Gliarles  L.  Flint,  which 
deed  is  recorded  in  Book  7  of  Deeds,  at  pag; 
23,  in  the  c^ce  of  the  clerk  of  said  Bntler 
county.  That  said  Charles  L.  Flint  and  wife, 
by  deed  duly  executed  and  iicknowledged.  and 
recorded  in  said  county  clerk's  office  in  Book 
7  of  Deeds,  at  page  459,  granted  and  conveyed 
unto  one  Elizatieth  Murphy  all  their  right 
and  title  to  said  land,  and  said  tax-title,  and 
all  riglits  thereunder.  That  said  land  was 
by  defendant  again,  by  mistake,  and  wrong- 
fully and  erroneously,  assessed  and  taxed  in 
the  aforesaid  manner  for  the  years  1877, 1878, 
and  1879,  and  wltile  said  land  still  remained 
the  property  of  the  United  States,  and  not 
taxable,  and  said  Elizabeth  Murphy,  to  pro- 
tect her  said  supposed  tax-title  and  lien,  as 
compelled  under  the  requirements  and  pro- 
visions of  law,  paid  to  defendant's  treasurer, 
as  subsequent  taxes  on  said  land  on  Novem- 
ber 17, 1880,  the  sum  of  934.09,  taxes  for  the 
year  1877;  also  the  further  sum  of  023.57 
taxes  for  the  yetir  1878;  and  also  the  further 
sum  of  $32.35,  taxes  for  the  year  1879. 

"(6)  That  said  Elizabeth  Murphy  and  hus- 
band, for  the  consideration  of  $1,200,  by  deed 
duly  executed,  acknowledged,  and  recorded 
in  said  county  clerk's  olBoe,  in  Book  10  of 
Deeds,  at  page  487,  granted  and  conveyed 
unto  Mary  £.  Wilson,  the  pliiintiff,  all  riglit 
and  title  to  said  hind,  and  to  said  tax-title, 
and  all  rights  tli  rcunder.  That  said  land 
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was  hf  defendant  again,  by  mistake,  and 
^vrongfuHy  and  erroneously,  assessed  and 
taxed  in  the  afoi-eaaid  manner  for  the  yeara 
1880  and  1881,  and  while  said  land  still  r»- 
fiiaiiif^  the  property  of  the  United  States,  and 
not  taxable:  and  said  Mary  £.  Wilson,  the 
plaintilT,  to  protect  her  supposed  tax-title 
aiiil  lien,  as  compelled  under  the  require- 
ments and  provisions  of  law,  paid  the  de- 
fendant's treasurer,  as  subsequent  taxes  on 
ssiid  land,  on  August  31,  1880,  the  sum  of 
821.15  taxes  for  the  year  1880,  and  on  June 
24,  1882,  the  further  sum  of  t25.35.  taxes 
for  the  year  1881.  That  defendant,  by  the 
aforesaid  various  assessments,  levies  of  tiixes 
upon  and  Side  of  said  land  for  taxes,  held 
out  and  represented  said  land  to  be.  at  the 
time  aforesaid,  taxable;  and  that  it  (the  de- 
fendant) would  give  unto  the  purchaser  at 
said  sale,  and  unto  his  assignees  and  legal 
representatives,  a  good  and  valid  title  and 
lien  on  said  land  for  the  purchase  money  paid 
defendant,  and  for  all  sul»equent  taxes  paKI 
to  defendant  by  said  purchaser,  his  assignees 
or  legal  representatives,  under  said  tax-sale 
and  title.  That  all  the  aforesaid  payments 
to  defendant  of  taxes  on  said  laud  were  made 
l>y  plaintiff,  and  the  aforesaid  various  per- 
sons, whose  rights  plaintiff  has  acquired,  to 
and  for  the  use  of  defendant,  by  reason  of 
the  reliance  of  plaintiff  and  said  various 
persons  upon  the  said  Tarions  representa- 
ti(Hi8  of  defendant,  and  under  and  by  rea- 
son of  mistake  of  fact,  to-wit,  under  l>elief 
that  said  land  was  taxable,  caused  by  said 
representations  of  defendant,  and  by  reason 
of  said  wrongful  and  erroneous  acts  of  de- 
fendant and  its  offloers.  That  the  United 
States  circuit  court  for  the  district  of  Ne- 
braska, in  a  suit  then  therein  pending,  where- 
in Robert  Blair,  patentee  of  said  land,  was 
plaintiff,  and  Mary  E.  Wilson,  this  plaintiff, 
was  defendant,  decided  that  said  land,  at  the 
various  times  of  aforesaid  attempted  tax- 
ations was  the  property  of  the  United  States, 
and  not  taxable  by  this  state,  nor  the  defend- 
ants herein.  That  plaintiff's  aforesaid  tax- 
title  was  void  and  of  no  effect,  as  against 
said  land;  and  on  February  27, 1884,  rendered 
judgment  ejecting  this  plaintiff  from  said 
land.  That  this  plaintiff  appealed  from  said 
judgment  of  ejectment  to  the  supreme  court 
of  the  United  States,  and  that  said  appeal 
was  by  said  suprone  court  of  the  United 
States  dismissed,'  and  this  plaintiff  ejected, 
and  put  out  of  possession  of  said  land. " 

Section  71  of  the  revenue  law  of  1869  (Gen. 
St.  924)  provides:  "When,  by  mistake  or 
wrongful  act  of  the  treasurer  or  other  officer, 
land  has  been  sold  contrary  to  the  provisions 
of  this  act,  the  county  Is  to  save  the  pur- 
chaser harmless  by  paying  him  the  amount 
of  principal  and  interest  to  wliidi  be  would 
have  been  entitled  had  the  laud  been  riglit- 
fully  sold;  and  the  treasurer  or  other  o&lcer, 
and  their  sureties,  stiall  be  liable  for  the 
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amount  on  their  bonds  to  the  county,  or  the 
purchaser  may  recover  the  amount  directly 
from  the  trea.surer  or  other  officer  making 
such  mistal(e  or  error."  In  1879 the  section 
was  chstnged  to  read  as  follows,  (section  131, 
Uevenue  law,  Comp.  St.:)  "When  by  mis- 
take or  wrongful  act  of  the  treasurer  or  other 
officer,  land  has  been  sold  on  which  no  tux 
was  due  at  the  time,  or  wlienever  land  is 
sold  in  consequence  of  error  in  describing 
such  land  in  the  tax-receipt,  the  county  is  to 
hold  the  purchaser  harmless  by  paying  him 
the  amount  of  principal  and  interecS  and 
costs  to  which  he  would  have  been  entitled 
had  the  land  been  rightfully  sold,  and  the 
treasurer  or  other  officer,  and  their  bonds- 
men, will  be  liable  to  the  county  to  the 
amount  of  their  official  bond ;  or  the  purchaser 
or  his  assignee  may  recover  directly  of  the 
treasurer  or  other  officer  in  an  action  brought 
to  rec<]ver  the  same  in  any  court  having  ju- 
risdiction of  the  amount,  and  judgment  sliall 
be  against  him  and  his  bondsmen,  but  the 
treasurer,  or  otiier  officer,  and  their  bonds- 
men, shall  be  liable  only  for  tiieir  own  and 
deputies'  acts." 

It  will  be  observed  that  both  sections  pro- 
vide for  repaying  the  purchaser  at  tax-sale 
the  money  which  he  has  paid,  with  interest 
thei-eon  and  costs,  where  the  land  lias  been 
sold  for  taxes  where  no  taxes  were  due  there- 
on. Roberts  v.  Adams  Co.,  18  Neb.  471,  25 
N.  W,  ilep.  726;  Same  v.  Same,  20  Neb.  409, 
30  N.  W.  Kep.  405.  The  attorney  for  But- 
ler county  concedes  that  the  county  is  liable 
for  the  amount  paid  for  the  tax  purchase  of 
tiie  land,  but  contends  that  the  county  is  not 
liable  for  taxes  thereafter  voluntarily  paid  on 
such  land.  A  party  having  a  lien  on  real  es- 
tate, or  liaving  reason  to  lrali«ve  that  be  has 
such  lien  by  paying  taxes  to  protect  the  same, 
cannot  be  said  to  have  made  such  payments 
voluntarily,  so  as  to  preclude  a  recovery. 
The  purpose  is  to  protect  his  interest,  as,  if 
he  failed  to  do  this,  the  land  would,  in  all 
probability,  be  sold,  and  his  security  be 
clouded  or  lost.  This  rule  is  constantly  ap- 
plied in  cases  of  foreclosure  of  mortgage,  and 
the  courts  httve  even  given  the  mortgagee, 
who  paid  taxes  to  protect  the  security,  a  right 
over  prior  incumbranoeui  whose  liens  the 
payment  served  to  protect.  Cook  v.  Kraft, 
3  Lans.  512;  Davis  v.  Bean,  114  Mass.  360; 
Bartbeii  v.  Syverson,  54  Iowa,  160.  6  N.  W. 
liep.  178;  2  Jones,  Mortg.  §  1134.  This 
principle  is  distinctly  recogniz«l  in  Young  v. 
Brand,  15  Neb.  601,  19  N.  W.  Bep.  494; 
Southard  v.  Dorrington,  10  Neb.  122,  4  N. 
W.  Kep.  985,  and  cases  cited;  and  Johnson 
v.  Payne.  11  Neb.  271, 9  N.  W.  Bep.  81.  In 
Schoenheit  v.  Nelson,  16  Neb.  235,  20  N.  W. 
Bep.  205,  the  question  here  presented  was 
before  the  court,  and  it  was  held  that  a  pur- 
chaser at  tax-sale  may  pay  all  taxes  tbereikfter. 
accruing  which  are  legally  chargeable  against 
the  land  purchased,  and  add  the  same  to  his 
claim  in  the  enforcement  of  his  lien.  The  at- 
torney for  the  county  contends  that,  as  these 
taxes  were  not  legally  chargeable  against  the 
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land,  therefore  the  platnti/I  and  her  gran- 
tors paid  the  same  at  their  peril;  and.  as 
the  land  was  not  taxable,  therefore  tliere  was 
no  valid  charge  against  the  same,  and  there 
can  be  no  recovery.  We  do  not  so  under- 
stand the  law.  The  objection  is  not  to  the 
validity  of  the  taxes  if  levied  un  taxable  rejil 
estate,  but  that  they  were  levied  on  property 
which  was  expressly  excepted,  by  the  consti- 
tution, from  taxation.  Tlie  county  caused 
the  property  to  be  assessed  from  year  to  year, 
and  levied  taxes  thereon,  and  held  it  out  to 
the  world  as  being  taxable,  and  extended  it 
on  its  record  as  such,  and  that  certain  taxes 
were  due  tliereon,  which  its  treasurer  from 
year  to  year  received.  The  tax  purcliaser  has 
a  right  to  assume  that  the  records  of  the 
county  state  the  facts  as  they  actually  exist, 
and  rely  upon  them,  and  is  not  compelled  to 
look  elsewhere  for  evidence  of  their  veracity. 
With  what  consistency  can  the  county  say, 
in  effect:  "I  assessed  property,  and  levied 
taxes  thei'Bon,  which  you  paid,  and  the  money 
is  now  in  the  county  treasury,  bat  no  taxes 
were  due  on  such  land,  and  you  should  not 
have  paid  the  same,  but,  having  done  so,  you 
mustsufler  the  loss."  Such  an  answer  would 
not  avail  between  individuals,  and  should  not 
be  tolerated.  The  same  rule  of  justice  which 
prevails  between  natural  persons  ought  to 
obtain  in  dealing  with  corporations.  The 
fact  that  the  defendant  is  a  county  alTords  no 
justiflcation  for  it  to  retain  what  it  has  no 
legal  or  moral  ri^ht  to  keep.  The  case  is  en- 
tirely different  from  that  of  a  tax-payer  who 
voluntarily  pays  a  questionable  tax  without 
objection.  In  such  case  there  can  bfl  no  re- 
covery, because  the  party  waives  the  ob]e<-tlon 
by  deliberately  paying  the  amount  claimed. 
He  may  have  an  object  in  this.  The  ques- 
tionable tax  may  be  of  general  beneAt  to  the 
tax-payers  of  the  county  by  reason  of  some 
great  work  of  a  public  nature,  the  effect  of 
constructing  which  would  be  to  enhance  the 
value  of  all  the  property  within  the  county, 
and  add  largely  to  its  revenues.  Or  it  may 
be  that  the  tax  in  itself  Is  just,  although  sub- 
ject to  attack  from  a  legal  stand-point.  In 
either  case,  the  tax-payer  who  voluntarily 
pays  the  amount  charged  against  his  property 
thereby  in  effect,  admits  ite  validity,  and  or- 
dinarily cannot  recover  it  back .  The  la w  for 
the  protection  of  tax  purchasers,  however,  is 
designed  as  an  inducement  to  those  who  may 
purchase  real  estate  upon  which  taxes  are  de- 
linqoent.  by  guarantying  to  them  at  least  a 
repayment  of  the  purchase  price  and  interest, 
in  case  the  title  to  the  property  and  lien  of 
the  tax  thereon  fail  from  any  cause;  and  so 
well  has  the  law  operated  that  taxes  as  a  rule 
everywhere  in  the  state  are  promptly  paid, 
the  delinquent  list  being  of  but  small  propor* 
tions,  while  no  person  has  been  robbed  of 
valuitble  property  for  a  triSe;  but  no  county 
will  be  permitted  to  retain  money  collected, 
as  in  the  case  at  bar,  to  which  it  has  no  law- 
ful or  equitable  right.  The  judgment  of  the 
district  court  is  reversed,  so  far  as  the  taxes 
paid  by  the  plaintiff  and  her  grantors  to  pro- 


tect their  supposed  title  and  lien  are  con- 
cerned, and  judgment  will  be  entered  in  tlua 
court  for  the  amount  paid  prior  to  September 
1,  1879,  with  12  per  cent,  interest  thereon  to 
that  date,  and  10  per  cent,  from  that  time, 
and  for  the  amounts  paid  as  above  since  Sep- 
tember 1, 1879,  with  10  per  cent  per  annum. 
The  other  judges  concur. 


Buck  et  al.  v.  Beed. 

(Swpreme  Court  of  Nebraska.    Jane  87, 1888.) 

Flbadiso — ^Demdbher— Waiver. 

1.  To  obtain  the  review  of  a  decision  sustaining 
or  overruling  a  demurrer,  the  party  must  suffer  a 
judgment  in  chief  to  be  rendered  on  the  demurrer. 
If  he  answers  over  and  goes  to  trial  upon  the  mer- 
its, he  waives  the  demurrer,  and  cannot  assiern  the 
judgment  upon  the  demurrer  as  error.  Pottinger 
V.  Garrison,  8  Neb.  231,  and  cases  cited  in  the  opin- 
ion. 

2.  The  evidence  examined  and  held  to  sustain  the 
verdict. 

{SyUabua  by  the  Court.) 

Error  from  district  court,  Franklin  county; 
Gaslin,  Judge. 

H.  Whitmore  and  B.  W.  Metcalfe,  for 
plaintiffs  in  error.  E.  A.  Fletcher,  for  de- 
fendant in  error. 

Cobb,  J.  This  cause  comes  to  this  court 
on  error  from  the  judgment  of  the  district 
court  of  Franklin  county.  The  plaintiff  be- 
low alleged  that  the  defendiints  on  February 
1,  1883,  were  copartners  doing  business  as  a 
Arm  in  said  county,  not  incorporated;  that  at 
about  said  date,  in  consideration  of  85  per  car- 
load of  bailed  broom-corn,  the  defendants 
undertook  to  act  as  agents  for  the  shipment 
and  sale  of  said  property,  and  to  account  to 
plaintiff  on  demund  for  the  net  proceeds 
thereof;  that  the  plain  tiff  delivered  to  defend* 
ants  14,000  pounds  of  such  broom-corn  of 
the  value  of  $238,  to  be  shipped  in  the  plain- 
tiff's name,  which  the  defendants  failed  to  do, 
but  shipped  the  same  in  their  own  name, 
and  prevented  the  same  from  being  sold  in 
the  earliest  and  best  market,  until  the  same 
had  become  of  less  value,  which  facts  were 
concealed  from  the  plaintiff;  that  after  ship- 
ment the  defendants  drew  against  the  coa- 
signment  and  paid  plaintiff  $185  thereon, 
and  no  more;  that  by  reason  of  the  fraudu- 
lent conversion  of  said  property  and  conceal- 
ment of  the  facts  plaintiff  claims  damages  in 
the  sum  of  $103;  that  defendants  have  not 
settled  for  the  net  proceeds  of  the  sale  of  said 
property,  though  requested  so  to  do, — with 
prayer  for  judgment.  The  defendants  inter- 
posed a  gener^  demurrer,  "that  the  petition 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,"  which  was  overruled.  Tiie 
defendants  answered  that  they  received  tlie 
14,000  pounds  of  bailed  broom-corn  men- 
tioned, to  ship  to  Chicago,  III.,  to  sell  accord- 
ing to  their  best  judgment  through  commis- 
sion merchants  in  that  city;  that  they  were 
to  account  to  the  plaintiff  for  the  net  pro- 
ceeds of  sale,  less  $5  per  car-load  for  their 
services  to  be  performed;  that  thev  received 
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and  paid  to  plaintiff  (150  in  cash,  and  lt'12.25 
in  credit,  on  account  of  tlie  siiipment  and  sale 
of  said  broom-corn,  which  was  kept  stored 
for  several  weeks,  and  until  defendants,  by 
due  inquiry,  deemed  it  for  the  best  interest 
of  tlie  plaintiff  that  it  should  be  sold,  which 
was  done,  for  the  highest  price  obtainable; 
that,  after  deducting  from  the  gross  price  the 
railroad  freightage,  cartage,  storiige,  and 
otiier  usual  and  necessary  expenses  of  ship- 
ping and  selling  such  brooiu-corn,  $162.25 
was  found  to  be  the  net  proceeds  of  the  sale. 
The  defendants  allege  that  the  plaintiff  is  in- 
debted to  them  in  the  sura  of  841.69  for  goods 
fold  and  delivered,  and  that  said  account  has 
no  connection  witli  the  broom-corn  transac- 
tion, for  which  defendants  asic  judgment 
with  interest  at  7  per  cent,  from  January  1. 
1887.  The  replication  of  the  plaintiff  was  a 
denial  of  every  allegation  of  new  matter  set 
up  by  defendants.  There  was  a  trial  to  a 
jury  with  finding  for  the  plaintiff  and  ver- 
dict for  $15.25  damages.  The  defendants' 
motion  for  a  new  trial  was  overruled,  and 
judgment  entered  on  the  verdict.  Tlie  plain- 
tiffs in  error  assign  the  following  errors  on 
the  trial  in  the  court  below:  (1)  The  court 
erred  in  overruling  the  demurrer  to  the  pe- 
tition. (2)  In  overruling  defendants'  objeo- 
tion  to  any  evidence  for  the  plaintiff.  (8)  lu 
overruling  the  motion  for  a  new  trial.  (4)  In 
entering  judgment  on  the  verdict.  First, 
the  allegations  of  the  petition  are  insuf- 
ficient; second,  tlie  evidence  does  not  sup- 
port the  verdict;  third,  the  verdict  is  con- 
trary to  law.  (5)  In  charging  the  jury  orally 
without  the  defendant's  consent,  and  without 
having  the  charge  afterwards  reduced  to 
writing. 

The  first  point  of  the  petition  in  error  is 
doubly  waived,  and  cannot  be  considered  in 
this  court.  It  will  be  observed  that,  upon 
the  overruling  of  the  demurrer  to  the  peti- 
tion, the  defendants  answered  over  to  the 
merits.  The  alleged  error  in  overruling  the 
demurrer  to  the  petition  was  waived  by  de- 
fendant's answering  over  and  going  to  trial 
upon  the  merits.  So  held  by  the  supreme 
court  of  Nebraska  tenitory  in  the  case  of  Mills 
v.  Paynter,  1  Neb.  440,  and  again  by  the  su- 
preme court  of  the  state  in  Mills  v.  Miller,  2 
Neb.  299.  But  in  neither  of  these  cases  did 
the  point  find  a  place  in  the  syllabus.  In  the 
case  of  Fottlnger  v.  Oarrison,  S  Nt;b.  221,  it 
was  the  only  point  presented  by  the  prevail- 
ing party  and  monopolizes  the  syllabus.  The 
latter  case  was  followed  by  those  of  Farrar 
v.  Triplett,  7  Neb.  237;  Harral  v.  Grav,  10 
Neb.  186, 4  N."  W.  Rep.  1040;  and  Dorrington 
V.  Mlnnick,  15  Neb.  397,  19  N.  W.  Rep.  456. 
In  the  case  of  Tingley  v.  Dolby.  13  Neb. 
375,  of  opinion.  14  N.  W.  Rep.  146  in  an 
argumentative  illustration,  the  law  is  stated 
contrary  to  that  laid  down  in  the  forof^oing 
cases,  and  found  a  place  in  the  report,  doubt- 
less through  inadvertence.  But  had  the 
point  not  been  waived  by  pleading  over,  it 
would  have  been  by  the'  failure  of  the  parties 
who  now  seek  to  avail  themselves  of  it  to 


call  the  attention  of  the  trial  court  to  it  in 
their  motion  for  a  new  trial. 

As  to  the  second  point,  I  think  that  under 
our  liberal  system  of  pleiiding  there  is  a  cause 
of  action  set  out  in  the  plaintiff's  petition. 
Plaintiffs  in  error  in  the  brief  take  the  posi- 
tion that  petition  does  not  state  a  cause  of 
action,  because  "(1)  it  does  not  allege  any 
general  or  special  ownership  of  the  broom- 
corn  to  be  in  the  plaintiff ;  (2)  the  facts  al- 
leged do  not  constitute  a  conversion  by  the 
defendants;  (3)  the  petition  does  not  al- 
lege that  Reed  lias  sustained  any  damage;, 
it  simply  alleges  that  he  claims  damage," 
etc.  Where  the  action  is  in  the  nature  of 
trover  and  convei-sion,  which  is  upon  the 
theory  that  the  plaintiff  being  the  owner  and 
in  the  possession  of  the  goods  in  question 
casually  lost  them  and  the  defendant  found 
them  and  converted  them  to  his  own  use,, 
tliere  must  be  both  an  allegation  of  pleading 
and  evidence  of  either  a  general  or  special 
ownership  in  the  plaintiff,  but  where  the 
case  is  founded  upon  the  receipt  of  the  goods' 
from  the  plaintiff  by  the  defendant  as  agent, 
factor,  commission  merchant,  or  otherwise, 
then  the  element  of  trover  is  wanting,  and 
the  allegation  and  proof  of  the  receipt  of  the 
goods  from  the  plaintiff  by  the  defendant  in 
the  character  or  for  the  purpose  alleged  takes 
the  place  of  an  allegation  and  proof  of  own- 
ership, and  tlie  right  of  the  plaintiff  tore- 
cover  in  such  case  will  depend  upon  proof 
that  the  defendant,  alter  Mceiving  the  goods 
in  such  special  character  and  capacity,  re- 
fused or  failed  to  account  for  them  or  their 
proceeds,  or  in  any  unjustifiable  manner  de- 
prived the  plaintiff  thereof.  By  placing  a 
liberal  construction  upon  the  language  and 
allegations  of  the  petition  it  amounts  to  atraut 
Ibis:  That  defendants  werehisagentstoship 
the  broom-corn,  and  received  it  as  such,  al- 
though the  plaintiff  performed  the  manual 
labor  of  placing  it  in  the  car;  that  it  was 
their  duty  to  ship  it  in  the  name  of  the  plain- 
tiff to  a  commission  merchant  of  Chicago  for 
immediate  sale,  but  that  defendants  made 
the  shipment  in  their  own  name,  not  for  im- 
mediate sale,  but  to  be  stored,  and  concealed 
the  same  from  the  plaintiff  for  the  period  of 
14  months.  Had  these  facts  been  proved, 
the  plaintiff  would  have  been  entitled  to  m 
verdict  for  the  value  of  the  broom-corn  at  the 
time  and  place  of  the  shipment,  with  inter- 
est. And  there  was  evidence  on  the  part  of 
the  plaintiff  upon  the  trial  which  tended  to 
prove  the  above  facts,  with  evidence,  which 
was  received  without  objection,  that  the 
broom-corn  was  then  worth,  on  the  ground, 
— meaning  I  suppose  at  place  of  shipment, — 
$50  per  ton,  and  by  another  witness,  which 
was  received  over  defendant's  objection, 
from  2}  to  3  cents  per  pound.  It  is  in  evi- 
dence that  there  was  14,000  pounds  of  the 
broom-corn.  This  at  $50  per  ton  would 
come  to  $350.  The  book-account  of  the  de- 
fendants against  plaintiff,  according  to  the 
testimony  of  Mr.  Buck,  was $41.69;  this,  de- 
ducted from  $350,  leaves  $-308.31.  .From  this 
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lasl  sum  rle(luct$133,  palJ  to  Mr.  Black  tosat- 
isl'y  a  nioitgnge  on  the  broom-corn, ami  there 
.is  left  6170.31.  The  evidence  would  sustni  n 
a  verdict  for  lliis  last-named  sntn  if  objected 
ao  only  by  the  plaintiffs  in  error.  Mr.  Bnok, 
when  on  tlie  stand  as  a  witness  in  behalf  of 
himself  and  co-defendant,  tesUBed  that  the 
car-load  of  breom-corn  was  to  have  been 
-ahipped  in  Mr.  Heed's  name,  and  that  it  was 
his  instructions  that  it  Bhould  be  sold  in 
Kaed's  name,  "but  in  an  order  to  draw  on 
them  it  was  billed  in  the  name  of  Buck  & 
'Greewood;"  that  they  got  the  money  and  paid 
lieed  $188,  and  the  balance  he  paid  to  Barry; 
that  he  was  to  ship  it  and  be  responsible  to 
Btack,  and  that  he  got  a  receipt  from  him  for 
41^iJ;  tliat  he  was  to  ship  it  but  not  to  sell  for 
less  than  $3  per  hundred,  or 960  per  ton;  that 
heshipped  two  car-loads  at  that  time  and  drew 
4(800  on  the  two, — $150  apiece;  that  those 
two  car-loads  were  sold;  Reed's  sold  for  2} 
cents  per  pound,  amounting  to  8318.24: 
freight,  commission,  and  expenses  amounted 
ito  8106.08,  with  the  §150  be  had  drawn 
makiBg$256.08;  then  they  kept  back  $50  for 
freight  on  another  car;  the  proceeds  of  the 
jtwo  cars  were  $472.25;  $300  was  advanced 
•by  them  and  $50  retained  by  them;  that  they 
then  sent  him  $72,  and  the  part  of  that  cuna- 
•ing  to  Reed  was  $12.25.  Tliis  is  Mr.  Buck's 
testimony  as  contained  In  the  bill  of  excep- 
-tioaB.  From  it  it  appears  that  $50  of  Reed's 
money  was  retained  l^  somebotly  to  cover 
4idvanee8  made  on  another  shipment,  in 
which  Keed  had  no  interest.  It  this  was 
pesBible  at  all,  it  was  rendered  so  by  reason 
-of  tlie  goods  (^plaintiff  being  shipped  in  the 
name  at  defendants  instead  of  in  hie  own 
Aame,  which  Mr.  Bock,  according  to  his  own 
statement,  was  to  have  done.  The  jury 
doubtless  believed,  as  they  had  a  right  to, 
that  the  defendants  yrere  liable  to  the  plain- 
tiff for  this  $50,  even  if  tliey  adopted  the  de- 
fendants' theoiy  of  the  case.  So  that  even  In 
that  case  the  verdict  was  not  far  wrong. 
The  judgment  of  the  district  ooart  Is  af- 
ifirmed.    The  other  judges  concur. 


CoLMAN  V.  Scott. 
(Supreme  Court  of  Nebraska.    June  27, 18S9.) 

OABinSHMKirr— ASSIOXUEXT  ot  Dbbt. 

1.  An  attachiap;  creditor  has  no  greater  rights 
against  tlie  garnishee  than  were  possessed  by  the 
defendant  in  the  action,  tiierefore,  where  a  debt 
ho*  been  assigned  in  good  faitb  for  a  valuable 
consideration  before  the  notice  to  the  gamisbee, 
the  assignor  will  be  protected ;  and  if  after  a  gar- 
nishee Gas  answered,  and  before  judgment  he 
is  notified  by  the  assigiiee  of  the  assignment  of  the 
.claim  to  him  before  the  service  of  notioe,  the  gar- 
nishee should  at  once  bring  the  matter  to  the  at- 
tention of  the  court  by  filing  a  supplemental  an- 
-swer.  A  garnishee  who,  before  answer,  has  notice 
that  the  defendant  in  the  action  had  assigned  the 
debt  to  another  before  the  notice  of  garnishment 
was  served,  must  state  that  fact  in  bis  answer,  to 
be  protected  from  an  action  by  the  assignee  of  the 
■debU  ' 


2.  Where  the  controlling  faeta  in  a  case  do  not 
sustain  the  judgment,  it  will  be  set  aside. 
{Syllabus  by  the  Court) 

Error  from  district  court,  Buffalo  county; 
Harxeu,  Judge. 

A.  H.  Connor,  John  M.  Stetpart,  and  Col- 
man  &  Caiman,  for  plaintiff  in  error.  Mars- 
ton  &  Nevina,  for  defendant  in  error. 

Maxivell,  J.  This  action  was  brongbt 
in  the  district  court  of  Buffalo  connty  to 
foreclose  a  mechanic's  lien.  On  the  trial  of 
tlie  cause,  the  court  found  the  issues  in  favor 
of  the  defendant,  and  dismissed  the  action. 
The  plaintiff  alleges  in  his  iietrtion  that, "on  or 
-aboil  t  the  5th  day  of  July,  A.  D.  1887,  the  said 
plaintiff  entered  into  a  verl«l  contract  witli 
the  said  defendant  to  furnish  him  97,735 
bricks,  at  the  agreed  price  of  $7  per  1,000, 
for  tlie  erection  of  a  brick  business  house  on 
iota  numl)ered  115  and  116,  Kearney  Junc- 
tion, now  the  city  of  Kearney.  In  pursu- 
ance of  said  contract,  the  said  plaintiff  fur- 
nished said  brick  to  tiie  defendant,  for  the 
erection  of  said  business  bouse,  on  and  Ite- 
tween  the  5th  day  of  July,  1887,  and  the  16th 
day  of  J  Illy,  1887,  for  the  sum  of  $7  per  1,000. 
amounting  in  tl>e  aggregate  to  the  sum  of 
$684.49.  The  said  plaintiff  further  says  the 
said  defendarvt,  at  the  time  t4>e  plaintrff  fur- 
nished said  brick,  claimed  to  be  tlie  owner  in 
fee  of  said  lots  n timbered  115  and  116.  Ttie 
said  plaintiff  further  says  said  brick  were  sold 
and  delivered  to  the  said  defendant  after  the 
representation  and  statement  of  the  said  de- 
fendant to  the  said  plaintiff  that  he  was  the 
owner  in  foe  of  said  lots,  and  with  the  un- 
derstanding and  belief,  on  the  part  of  the 
said  plaintiff,  that  the  said  defendant,  at  the 
said  time,  was  the  owner  in  fee  of  said  lots, 
and  not  otherwise.  The  said  plaintiff  fur- 
ther says  the  said  defendant  is  the  owner  in 
fee  of  said  lots,  but  alleges  the  fact  to  be  that 
the  deed  records  of  said  connty  do  not  dis- 
close that  fact,  for  the  reason  that  the  said 
defendant  fails  and  refuses  to  place  on  record 
his  deeds  to  said  lots.  The  said  plaintiff  fur- 
ther says,  on  the  lltb  day  of  August,  1887, 
and  within  four  months  from  the  time  of 
furnishing  said  brick,  lie,  the  said  plaintiff, 
made  an  account'  in  writing  of  the  items  or 
number  of  said  brick  so  furnished  the  SHid 
defendant  under  said  contract,  r.nd,  after 
making  oath  thereto  as  required  by  law,  filed 
tlie  same  in  the  clerk's  office  of  Buffalo  coun- 
ty, and  claiming  a  mechanic's  lien  therefor 
upon  said  lots,  and  the  bultdrng  tiioreon. 
The  said  plaintiff  farther  sa\-8  the  sum  of 
$684.49,  together  with  interest  from  the  16th 
day  of  July,  1887,  now  remains  due  and  un- 
paid on  said  account." 

The  answer  consists  of  a  number  of  spe- 
cific denials.  The  testimony  tends  to  show 
that  one  iSamuel  Cotman,  a  son  of  the  plain- 
tiff, had,  for  several  years  prior  to  1887,  been 
engaged  in  the  manufacture  of  brick  at  tlie 
city  of  Kearney;  that,  from  time  to  time,  bis 
father  had  assisted  him  financially,  the  whole 
aiuuunt  loaned  to  tlie  time  of  the  trud  being 
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in  excess  of  91.800;  that  early  in  June,  1887, 
Samuei  Colman  liad  a  large  kiln  of  brick 
ready  to  burn,  but,  not  having  nieiins  to  pur- 
chase the  necessary  fuel,  he  applied  to  the 
plaintiff,  who  furnished  tlie  necessary  money 
for  that  purpose,  but  took  a  chattel  mort- 
gage on  the  kiln  to  secure  theamoantowing 
by  Samuel  Colman  to  him.  This  mortgage 
is  dated  June  25.  1887,  and  was  filed  for  i-ec- 
ord  on  the  samo  day.  While  this  mortgage 
was  upon  the  brick,  the  defendant  purchased 
97,784  of  the  same  from  Samuel  Colman. 
The  latter  claims  he  sold  the  same  as  agent  fur 
the  plaintiff,  but  the  defendant  alleges  tiiat 
he  sold  the  same  as  owner.  The  plaintiff 
and  one  Hoge  testify  that  they  informed  the 
defendant,  soon  after  the  execution  of  the 
mortgage,  of  its  existence,  and  that  the  price 
of  the  brick  which  be  had  purcliased  from 
Siimuel  Colman  was  to  be  deposited  in  the 
Kearney  National  Bank  for  the  plaintiff. 
This  the  defendant  denies  on  his  direct  ex- 
amination, but  on  cross-examination  be  tes- 
tilies:  "Question.  Bo  you  remember  of  Mr. 
lloge  coming  to  you,  and  reading  a  letter  to 
you?  Anavxr.  I  remember  seeing  him  there 
with  a  letter,  but  1  paid  no  attention  to  him 
because  he  annoyed  nie  so  much.  Q.  Did 
you  tell  him  you  woukl  never  have  anything 
more  to  do  with  Sam  Colman  ?  A.  I  told 
him  I  would  bare  nothing  more  to  do  with 
bricks  until  they  were  burned.  Q.  Did  you 
pay  for  any  coal  that  burned  the  kiln  in  ques- 
tion? A.  I  don't  know.  I  did  not  go  re- 
sponsible for  any  more  coal.  Q.  Did  Mr. 
lloge  say  to  you  why  he  wanted  you  to  pay 
theilraft?  A.  I  don't  know,  only  he  wanted 
to  know  particularly  whether  I  had  paid  it 
or  not.  He  was  interested  in  my  purctias- 
iog  the  kiln  ot  brick  so  he  could  get  his 
claim.  Q.  When  was  the  Qrst  couTersation 
you  bad  with  Mr.  Hoge?  A.  Before  they 
were  burned.  Q.  How  many  conversations 
did  you  have  with  him?  A.  I  don't  know. 
I  could  not  turn  down  the  street  but  he  fol- 
lowed me.  Q.  What  for?  A.  To  get  me  to 
purchase  those  brick.  Q.  H.  M.  Colman 
never  told  you  they  were  his?  A.  After 
they  were  delivered  he  came  to  me.  and 
wanted  pay  for  tbem.  Q.  Did  Mr.  Hoge 
make  you  angry  when  be  first  talked  with 
you  about  this  draft?  A,  Well,  I  got  angry 
by  the  way  he  annoyed  me.  Q.  Do  you  re- 
member what  he  said  in  the  post-oflice?  A. 
J  can't  put  the  words  together.  He  had  a 
letter  i  n  his  hand.  Q.  Did  he  read  it  to  you  ? 
A.  He  started  to  read  it,  but  I  did  not  stay 
to  listen  to  it.  Q.  Did  he  go  to  see  you  ? 
A.  Yes,  sir;  I  took  him  over  to  see  the  brick 
as  a  good  many  would  be  rejected.  Q.  Are 
you  personally  acquainted  with  Samuel  Col- 
man? A.  Yes,  sir.  Q.  Did  you  get  brick 
cbeclcs  with  H.  M.  Colman 's  name  on  them? 
a.  I  got  checks  just  like  those  1  always  got, 
as  far  as  I  noticed,  and,  after  the  suit  com- 
menced, that  was  brought  up;  and  I  looked 
them  over,  and  saw  little  small  letters,  H, 
M,  put  at  the  edge  of  the  paper.  1  had  not 
noticed  anything  on  there  before.  Q.  When 
v.42N.w.no.l3— 57 


you  met  Mr.  Hoge  in  the  poat-offlee,  that  was 
not  the  time  you  hud  the  row  with  him,  but 
tliat  was  before  Miller's  hardware  store? 
A.  I  had  no  row  with  him  in  the  post-otllce. 
Q.  You  did  have  some  trouble  with  him  in 
front  of  Miller's  hardware  store?  A.  Yes, 
sir;  we  had  some  pretty  warm  words.  Q. 
Samuel  E.  Colman  never  told  you  these 
brick  were  his  father's  A.  Not  until  after 
the  brick  were  delivered.  Q.  When  did  he 
tell  you?  A.  Right  there  and  then.  He 
said  for  me  to  pay  the  money  into  the  Kear- 
ney National  Bank.  Q,  Do  you  remember 
the  day  he  told  you  that?  A.  No.  sir;  but 
it  can  be  got  at.  The  first  time  be  told  me 
to  pay  any  money  into  the  bank  was  that 
Saturday  before  I  was  garnished, — the  next 
Monday.  Q.  Did  he  not  tell  you  then  that 
his  father  would  not  want  to  draw  any  more 
on  you  until  all  the  brick  were  delivered? 
A.  No,  sir.  Q.  Who  had  garnished  you? 
A.  East's  son  and  Wade.  Q.  You  have 
been  indemnified  in  all  these  cases  where  you 
have  been  garnished  ?    A.  Yes,  sir. " 

It  will  thus  be  seen  that  the  defendant  had 
knowledge  of  all  the  facts  as  to  the  plaintiff's 
interest  in  the  brick  before  he  filed  answers 
in  the  garnishment  proceedings,  and  he 
shrfuld  have  set  them  up  as  a  defense  in  those 
cases.  This  he  evidently  did  not  do.  The 
garnishment  proceedings  seem  to  luve  taken 
place  in  justice's  court.  The  attaching  cred- 
itor had  no  greater  rights  against  tlie  gar- 
nishee than  were  possessed  by  the  defendant 
in  the  action;  therefore,  when  a  debt  has 
been  assigned  in  good  faith  for  a  valuable 
consideration  before  the  notice  to  the  gar- 
nishee, the  assignee  will  be  protected;  and 
if,  after  the  gamistiee  has  answered,  and  be- 
fore judgment,  he  is  notified  by  the  assignee 
of  the  assignment  of  the  debt  to  him  before 
service  of  the  notice,  the  garnishee  should  at 
once  bring  the  matted  to  the  attention  of  the 
court  by  a  supplemental  answer.  Copeland 
v.  Manton,  22  Ohio  St.  404;  Maxw.  (Neb.) 
Just.  (5th  Ed.)  841,  842;  Drake,  Attachm. 
§  527;  Wakefield  v.  Martin,  8  Mass.  558; 
Dix  V.  Cobb,  4  Mass.  508;  Warren  v.  Copelin, 
4  Mete.  598;  Littletleld  v.  Smith,  17  Me.  327; 
Winch  V.  Keeley.  1  Term  R.  gl9;  Walling  v. 
Miller,  15  CaL  38;  Smith  v.  Clarke,  9  Iowa, 
241 ;  Nesmlth  v.  Drum, 8  Watts &&  1;  Wilson 
V.  Davisson,  5  Munf.  17b;  Tazewell  v.  Bar- 
rett. 4  Hen.  &  M.  259;  Anderson  v.  DeSoer, 
6  Grat.  364.  No  question  is  made  as  to  the 
bona  fides  of  the  plaintiff's  claim;  and,  as 
it  is  clearly  established  that  the  defendant 
had  notice  of  such  interest  before  the  notice 
in  the  garnishments  was  served,  he  Is  not 
protected;  but,  as  he  seems  to  be  fully  in- 
demnified, he  probably  will  suffer  no  loss. 
Where  tlie  judgment  of  the  court  is  against 
tlie  establisheJ  controlling  facts  in  the  case, 
it  cannot  be  sustained.  It  follows  that  the 
judgment  of  the  district  court  must  be  re- 
versed, and  a  decree  will  l)e  entered  in  this 
court  for  the  amount  claimed  in  the  petition, 
with  Interest  thereon.  Judgment  according- 
ly. The  other  judges  concur.  /  ^^^|^ 
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Forbes  et  al.  v.  Hicks. 
(^Supreme  Court  of  Ndtragka.    June  87,  J889.) 
Extradition — Falsb  Imprisonment — Bvidbncb. 

1.  Section  380  et  seq.,  of  the  Criminal  Code  con- 
templates that  the  charge  of  the  crime  against  the 
person  to  bo  arrested  and  delivered  up  must  be 
made  In  the  state  where  the  offense  was  committed. 
The  charge  must  be  to  some  court,  magistrate,  or 
officer,  in  the  form  of  an  indictment,  complaint,  or 
other  accusation  known  to  the  laws  of  such  state 
or  territory,  and  be  pending;  and  a  complaint 
made  before  a  magistrate  in  this  state  which  fails 
to  allege  that  such  charge  is  pending  against  the 
accused  in  the  state  where  it  is  alleged  the  offense 
was  committed  will  not  confer  jurisaiotion  on  such 
magistrate, 

2.  In  an  action  for  false  imprisonment  against 
three  defendants,  one  of  whom  had  procured  the 
issuance  by  one  of  the  others,  who  was  a  justice 
of  the  peace,  of  awEirrant,  by  virtue  of  which  the 
other,  who  was  a  constable,  bad  arrested  and  im- 
prisoned the 'plaintiff,  held,  that  the  warrant  and 
complaint  on  which  it  was  issued  were  properly 
admitted  in  evidence, 

8.  In  the  action  described  in  the  second  clause  of 
this  syllabus,  a  part  of  the  damages  sustained  by 
the  plaintiff  consisted  of  the  fees  and  expenses  of 
a  proceeding  in  hnbeaa  corvus  in  the  county  court 
by  which  he  was  released  from  such  imprisonment. 
add,  that  the  docket  of  the  county  court  contain- 
ing the  entries  of  suoh  proceedings  was  properly 
admitted  in  evidence. 

(Syllai>u»  by  the  CowrU) 

Error  from  district  court,  Harlan  couAty; 
Gaslin,  Judge. 

C.  0.  Flanahvrg,  for  plaintiffs  in  error. 
John  DazDSon,  for  defendant  in  error. 

CioBB,  J.  This  cause  was  tried  in  tlie  dis- 
trict court  of  Harlan  county,  and  brouglit  to 
this  court  to  review  the  judgment  below  on 
error.  The  plaintiff  below  alleged  that  on 
February 28, 1887,the  defendants  unlawfully, 
and  with  force,  assaulted  and  imprisoned 
him,  and  detained  him  in  prison  for  the 
space  of  six  days,  without  reasonable  or 
probable  cause,  to  his  damage  for  expenses  of 
defense  of  $50,  and  of  $1,950  for  interrup- 
tion of  his  business,  and  for  bodily  and  men- 
tal suffering.  The  defendants  Forbes  and 
Mason  answered,  denying  all  the  allegations 
and  averments  of  the  plaintiil.  There  was 
a  trial  to  a  jury,  with  findings  for  the  plain- 
tiff, and  a  verdict  for  $350  damages.  The 
defendants'  m«tion  for  a  new  trial  was  over- 
ruled, in  case  the  plaintiff  should  remit  $150 
of  the  amount  of  the  verdict;  and,  the  plain- 
tiff having  remitted  that  sum,  judgment  was 
entered  for  $200,  damages  and  costs.  Ex- 
ceptions having  been  talten,  the  plaintiffs  in 
error  assign  as  errors:  (1)  That  the  court 
erred  in  admitting  the  county  court  record 
docket;  (2)  in  admitting  the  justice's  docket, 
p.  62;  (8)  in  orally  instructing  the  jury 
without  the  consent  of  defendants;  (4)  in 
permitting  the  plaintiff  logo  outside  the  rec> 
ord  in  argumput  to  the  jury;  (5)  in  overrul- 
ing the  motion  for  a  new  trial. 

As  near  as  it  is  possible  to  arrive  at  the 
facts  in  the  case,  from  the  very  imperfect 
bill  of  exceptions,  the  defendant  William  E. 
Goddard  went  before  the  defendant  Jerome 
B.  Forties,  a  justice  of  the  peace  of  Harlan 
county,  and  charged  the  plaintiff,  Samuel  D. 


Hicks,  with  the  crime  of  being  a  fugitive 
from  justice,  by  a  written  complaint  upwn 
oath.  Tiie  justice  thereupon  issued  a  war- 
rant for  the  arrest  of  Hicks,  and  placed  it  in 
the  hands  of  the  defendant  Robert  Mason, 
who  was  a  constable  of  said  county.  Mason 
arrested  Hicks,  and  brought  him  before  the 
justice  of  the  peace.  Hicks  pleaded  not 
guilty.  A  trial  was  bad,  and  thereupon  the 
justice  found  Hicks  (defendant  in  said  pro- 
ceeding) guilty  in  manner  and  form  as 
charged  in  said  complaint,  and  ordered  him 
to  be  detained  by  tlie  said  constable  for  the 
period  of  10  days,  unless  sooner  discharged, 
or  removed  by  operation  of  law,  and  issued  a 
mittimus  to  said  Kobert  Mason  to  that  effect. 
Thereupon  Hicks  continued  in  the  custody 
of  Mason  until  he  was  discharged  by  haheai 
corpus  proceedings.  For  this  imprisonment 
Hicks  sued  Goddard,  Forbes,  and  Mason. 

Upon  the  trial  the  {daintiff  called  tlie  de- 
fendant Forbes  as  a  witness,  who  testified 
that  about  two  weeks  before  a  previous  term 
of  the  court  he  hitd  sent  the  complaint  and 
warrant  in  said  cause  against  Hicks  "to  the 
attorney,"  without  stating  what  or  whose 
attorney,  and  had  not  seen  them  since.  Upon 
cross-examination,  he  stated  that  his  docket 
contained  a  copy  of  the  complaint. 

Samuel  D.  Hicks  took  the  stand,  and  testi- 
fied that  he  was  the  plaintiff  in  the  case;  that 
he  resided  at  Republican  City;  that  he  was  in 
the  custody  of  Robert  Mason  for  nine  days; 
that  Mason  told  him  that  if  he  would  con- 
clude to  stay  with  him,  and  not  try  to  get 
away  from  him,  he  might  stay  with  him, 
and  he  would  not  pot  him  in  jail;  that 
he  was  before  Forbes,  and  Forbes  turned  him 
over  to  Mason ;  that  he  had  to  employ  an  at- 
torney, and  paid  him  $50;  that  he  lost  nine 
days  while  in  custody;  tliat  be  bad  to 
hire  his  brother  to  go  and  see  an  attorney, 
for  which  he  paid  him  $3;  and  that  Mason 
kept  control  of  him  all  the  time.  In  answer 
to  the  question  by  his  attorney, "  Do  you  know 
what  you  were  arrested  for?"  he  answered, 
"Goddard  claimed  he  had  me  arrested  foi 
trying  to  get  away  with  some  property;"  that 
he  did  not  owe  him  anything.  Upon  cross- 
examination,  he  stated  that  be  thought  that 
Forbes  was  acting  as  justice  of  the  peace; 
that  Mason  was  acting  as  constable;  that 
Mason  had  a  writ  in  his  hand  when  he  ar- 
rested him;  that  the  writ  was  issued  by 
Forbes  as  a  justice  of  the  peace,  on  Goddard's 
complaint;  that  he  made  an  agreement  with 
Mason  to  stay  with  him;  that  he  went  home 
a  couple  of  times  for  atwut  15  minutes  at  a 
time.  On  re-examination,  to  the  question 
put  by  his  attorney,  "Do you  know  how  you 
got  your  liberty?"  he  answered,  "I  think  you 
got  out  some  process,  and  got  me  out."  To 
the  question,  "What  was  your  time  worth 
while  you  were  in  custody?"  he  answered, 
"  Well,  more  than  usual,  as  I  wanted  to  go  to 
seeding,  and  my  wife  was  sick,  and  I  ought 
to  have  been  right  there  with  her." 

Plaintiff  offered  in  evidence  certain  pages 
of  the  docket  of  the  county<oourt,  containing 
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the  entiy  of  proceedings  in  habeas  corpus, 
consisting  of  an  affidavit  by  £.  S.  Hicks  on 
behalf  of  Samuel  D.  Hicks,  to  the  eflTect  that 
said  Samuel  D.  Hicks  was  unlawfully  de- 
prived of  his  liberty  by  Robert  Mason,  etc. ; 
the  issuance  of  a  writ  of  habeas  corpus;  the 
return  of  said  writ  by  Robert  Mason,  con- 
stable, which  return  purports  to  have  at- 
tached thereto  a  mtttimwi  issued  by  Jerome 
B.  Forbes,  justice  of  the  peace,  etc.  But  the 
mittimxu  is  not  set  out  in  the  bill  of  excep- 
tions, while  the  proceedings  of  said  county 
court,  under  date  March  5,  1887,  are  set  out, 
by  which  it  appears  that  the  county  court 
found  tliat  Samuel  D.  Hicks  was  iiniawf  ully 
deprived  of  his  liberty  by  Rol>ert  Mason,  and 
was  discharged  from  custody,  etc.  The  ad- 
mission of  said  docket  in  evidence  was  ob- 
jected to  by  the  defendants;  whereupon  it 
was  admitted  as  to  the  defendant  Mason  only. 
The  plaintiff  also  offered  so  much  of  the 
docket  of  the  justice  of  the  peace  as  purports 
to  be  a  copy  of  the  complaint  against  the 
plaintiff,  which,  over  defendants'  objection, 
was  received.  I  here  copy  the  docket  en- 
tries :  "The  State  of  Nebraska  v.  R.  B.  Hicks. 
Pebruary  28,  1887.  Complaint  in  writing 
and  on  oath  made  and  filed  before  me,  by  W. 
£.  Goddard,  charging  one  Samuel  D.  Hicks, 
late  of  Phillips  county,  Kan.,  and  now  witli- 
in  the  county  of  Harlan,  Nebraska,  is  a  fu. 
gitivefrom  justice;  that  said  Samuel  D.  Hicks 
is  charged  with,  on  the  30th  day  of  January, 
1887,  in  the  county  of  Phillips,  and  sUte  of 
Kansas,  after  having  moi-tgaged  one  span  of 
mules,  one  blaek  and  one  bay  horse  with  a 
black  stripe  across  the  shoulders,  8  or  9  years 
old,  and  bay  mare  mule  9  or  lU  years  old,  one 
Standard  corn-planter,  one  Standard  corn- 
plow,  one  Mast  sulky-plow,  one  double  har- 
ness, one  three-section  60-tooth  drag,  W.  E. 
Goddard  l)eing  the  owner  thereof,  fraudu- 
lently removing  and  concealing  the  said 
mortgaged  property  with  the  fraudulent  in- 
tent to  place  the  same  beyond  the  control  of 
the  said  W.  E.  Ooddard ;  now  to  issue  war- 
rant, and  deliver  same  to  Robert  Mason,  con- 
stable. Warrant  returned,  and  indorsed  as 
follows,  to-wit:  •  Received  this  warrant  on 
the  28th  day  of  February,  1887.  and  accord- 
ing to  the  command  thereof  I  arrested  the 
>Tithin-named  S.  D.  Hicks,  and  now  have 
bis  body  before  this  court.  Robert  Mason, 
Constable. '  Defendant  arraigned,  and  plead- 
ed not  guilty;  where,  upon  examination,  after 
hearing  tbe  evidence,  I  find  the  defendant 
guilty  in  manner  and  form  as  charged  in 
said  complaint,  and  ordered  the  said  Samuel 
D.  Hicks  to  be  detained  by  the  said  Robert 
Mason  for  the  period  of  ten  days,  unless 
sooner  discharged  or  removed  by  operation  of 
tbe  process  of  law.  Issued  mittimus  to  Rob- 
ert Mason  therefor.  J.  B.  Forbes.  Justice 
of  the  Peace." 

It  appears  that  counsel  for  plaintiff  during 
bis  argument  to  the  jury  read  said  copy  of 
tbe  complaints,  when,  upon  objection  by 
counsel  for  defendants,  the  court  announced 
as  follows:  "The  law  is  this,  that  where  the 


law  of  a  foreign  state  comes  in  question,  and 
the  law  of  said  state  is  not  introduced  in  ev- 
idence, the  presumption  is  that  it  is  like  the 
law  in  our  state."  By  counsel  for  plaintiff, 
to  the  jury:  "Here  is  a  poor  man  who  had 
to  mortgage  his  ouly  two  cows  to  obtain  his 
release  from  this  prosecution," — to  which  re- 
marks the  counsel  for  defendants  objected, 
as  improper  and  not  in  the  record.  By  the 
court:  "I  sustain  the  objection,  and  the  jury 
are  instructed  to  pay  no  attention  to  it."  By 
tbe  counsel  for  tlie  plaintiff,  to  the  jury: 
"Probably  this  defendant  was  paid  some- 
thing for  manifesting  this  interest."  Tbe 
defendants  objected  to  these  remai  ks  of  coun- 
sel for  plaintiff.  Overruled  by  the  court  as 
to  defendant  Miison. 

The  law  of  this  case  arising  upon  the  prin- 
cipal question  presented  is  sulBciently  stated 
in  the  opinion  in  the  case  of  Smith  v.  St-ite, 
21  Neb.  552,  32  N.  W.  Rep.  594.  By  refer- 
ence  to  the  copy  of  the  complaint  made  by 
Go'-ldard  against  Hicks,  as  taken  from  the 
docket  of  the  defendant  Forbes,  it  will  be 
seen  tliat  tbe  only  allegation  against  Hicks, 
in  addition  to  the  genei°al  one  that  he  is  a 
fugitive  from  justice,  is  that  he  "is  charged 
with  on  the  80th  day  of  January,  1887,  in 
the  county  of  Phillips  and  state  of  Kansas, 
after  having  mortgaged  one  span  of  mules, 
fraudulently  removing  and  concealing," 
etc.  It  is  not  stated  that  this  charge  has 
been  made  upon  oath,  or  that  it  was  made  to 
any  court  or  authority ,or  that  s  ucb  charge  was 
then  pending  against  the  said  accused.  For 
aught  that  is  stated,  said  charge  might  have 
been  a  .mere  idle,  non-judicial  accusation, 
made  through  the  newspapers  or  at  the  hust- 
ings, or.  if  ever  made  judicially,  he  may  have 
been  acquitted  of  it.  For  these  reasons,  up- 
on the  authority  of  the  case  above  cited,  and 
which  opinion  is  amply  sustained  by  cases 
cited  from  the  courts  of  other  states  and  of 
the  United  Slates,  the  warrant  issued  by  the 
defendant  Forbes,  by  the  procuration  of  the 
defendant  Goddard,  and  npon  which  the  de- 
fendant Mason  arrested  and  imprisoned  the 
plaintiff,  was  simply  void.  It  follows,  there- 
fore, that  it  could  afford  no  protection  to  the 
defendants  for  the  imprisonment  of  the  plain- 
tiff. 

Had  the  suit  been  against  Mason  alone, 
there  would  have  been  neither  necessity  for 
nor  propriety  in  the  introduction  of  evidence 
showing  tbe  pretended  authority  upon  which 
the  arrest  aud  imprisonment  of  the  plaintiff 
were  made;  but  it  was  necessary,  and  hence 
proper,  for  the  purpose  of  connecting  Forbes 
with  the  arrest  and  imprisonment.  The 
proceedings  in  the  county  court  upon  habeas 
corpus,  upon  which  the  plaintiff  was  dis- 
charged from  the  Imprisonment  which  con- 
stituted his  cause  of  action,  was  necessary, 
as  the  expense  of  such  proceedings  was  a  con- 
sideration in  his  measure  of  damages,  and 
consequently  was  admissible  in  evidence. 

There  was  no  error  in  the  court's  stating 
the  law  applicable  to  the  objection  raised  by 
counsel  for  defendants  to  counsel^  for^  the 
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plaintiff  reading  the  copj  of  the  complaint 
to  the  jury  when  summing  up.  The  provis- 
ion of  the  statute  which  requires  the  court 
to  reduce  his  instructions  to  the  jury  to  writ- 
ing, and  file  them  with  the  record,  has  no 
reference  to  the  decision  of  or  rulings  by  the 
court  on  the  points  which  arise  during  the 
progress  of  a  trial,  or  while  counsel  are  sum- 
ming up  to  the  jury.  Such  decisions  and 
rulings,  generally  accompanied  by  necessary 
explanations,  while  not  addressed  to  or  in- 
tended for  the  jury,  are  necessarily  made  in 
their  hearing. 

Plaintiffs  in  error  objected  to  two  remarks 
of  counsel  for  the  plaintiff  in  his  argument 
to  the  jury.  As  to  one,  the  objection  was 
sustained,  and  the  counsel  sufficiently  re- 
buked, and  the  Jury  cautioned;  but  as  to  the 
other  the  court  said  that  he  would  overrule 
the  objection  as  to  the  defendant  Mason. 
The  departure  from  the  line  of  legitimate 
discussion  by  counsel  in  this  instance  was 
Bot  very  gross,  and,  while  trial  courts  should 
not  fail  to  notice  and  rebuke  serious  viola- 
tions of  the  rules  of  discussion  and  argument 
on  the  part  of  counsel  in  the  argument  of 
causes  to  juries,  it  is  not  deemed  proper  to 
establish  a  rule  by  which  trivial  departures 
from  correct  practice  in  this  respect  would 
be  held  to  be  a  reversible  error.  The  judg- 
ment of  the  district  court  is  alBrmed.  The 
other  judges  concur. 


Likes  9t  al.  v.  Weldish  et  al. 
{Supreme  Court  of  Nebraska.    June  37, 18S9.) 

MORTOAOIS — FOKECLOBITKI — RbdEMPTIOK. 

1.  A  mortgage  on  real  estate  was  given  in  1876 
to  secure  one  promissot;  note  for  Sl35,  due  Octo- 
ber 1,  18T6,  and  one  promissory  note  for  (300,  due 
March  1, 1877.  Soon  after  the  first  note  was  due, 
an  action  In  equity  was  instituted  thereon  to  fore- 
close the  mortgage,  the  petition  stating  the  facta 
as  to  both  notes,  but  asking  for  a  foreclosure  as  to 
the  first  alone.  After  both  notes  became  due,  no 
further  pleadings  having  been  filed,  a  decree  for 
the  amount  due  on  both  notes  was  tcUien  by  de- 
fault, and  the  premises  sold  under  the  decree,  the 
sale  confirmed,  and  a  deed  made  to  the  purchaser. 
Nearly  10  years  afterwards,  an  assignee  of  the 
mortgagor  filed  a  bill  to  redeem,  upon  the  sole 
ground  that  the  decree  for  the  amount  of  both 
notes  was  unauthorized,  and  void.  Held^  first, 
that  a  demurrer  to  the  petition  was  properly  sus- 
tained :  second,  that  a  sale  under  such  a  decree  is 
voidable,  not  voidi  third,  that  the  procedure  in  the 
case  is  contrary  to  equity,  and  liable  to  abuse ;  and 
if,  by  reanon  thereof,  a  mortgagor  has  been  de- 
frauded of  his  property,  a  court  of  equity  in  a 
iroper  case  will  grant  him  relief. 

3.  The  failure  to  enter  a  formal  default  against 
a  defendant  who  has  been  duly  served  with  pro- 
cess, and  failed  to  answer  when  so  required,  Is  not 
error. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Hamilton  coun- 
ty; NoKVAL,  Judge. 

Philip  Likes  and  J.  H.  Smith,  for  plain- 
tiffs in  error.  Apse  &  Stecemon,  for  defend- 
ants in  error. 

Maxwell,  J.  This  is  nn  action  to  re- 
deem certain  real  estate  from  the  foreclosure 


of  a  mortgage.  A  demurrer  to  the  petition 
was  sustained  in  the  court  below,  and  tlie 
action  dismissed.  The  first  part  of  the  peti- 
tion is  as  follows:  "  That,  on  the  27th  day  erf 
June,  1877.  the  United  States  issued  a  pat- 
ent to  one  Charles  C.  Fiwce,  and  tliereliy 
conveyed  to  said  Pierce,  in  fee-simple,  the 
following  descrilted  land  situated  in  Hamil- 
ton county,  Neb.,  to-wit,  the  south-east  quar- 
ter of  section  6,  in  township  10,  of  range  6 
west;  that,  while  said  Charles  C.  Pierce  wm 
the  owner  of  said  land,  to-wlt,  on  the  21st 
day  of  January,  1886,  he  and  bis  wife,  Ruth 
T.  W.  Pierce,  conveyed  said  land  to  the  plain- 
tiffs for  value  received,  and  tlie  plaintiffs  aie 
now  and  have  been  the  owners  in  fee-8inipl<>, 
since  the  said  21st  day  of  January.  1886,  o: 
said  land;  that,  on  the  21st  day  at  March, 
1876,  said  Chnrles  0.  Pierce  made,  executed, 
and  delivei-ed  to  one  C.  B.  Rngan  two  certain 
promissory  notes,  one  for  the  sum  S125,  doe 
Octol)er  1, 1876,  with  interest  at  10  percent., 
and  one  for  $200,  due  March  1.  1877,  with 
interest  at  10  per  cent."  These  notes  were 
secured  by  a  mortgage  on  real  estate,  which 
mortgage  was  duly  recorded.  In  NoTember, 
1876,  an  action  to  foreclose  the  mortgage  to 
secure  the  payment  of  tlie  8125  note  was 
brought,  and  a  summons  duly  issued  and 
served,  and  in  June,  1877,  a  decree  was  taken 
by  default  for  the  sum  of  8361.83.  the  second 
note  fur  821K}  having  tieoome  due  in  the  mean 
time.  It  is  alleged  that  no  default  was 
taken  against  the  defendants  before  entering 
the  decree.  This,  however,  does  not  affect 
the  decree.  The  defendants  in  tiiat  action 
were  in  default,  the  time  to  answer  having 
expired  long  before  the  decree  was  rendered. 
There  was  a  default  in  fact, .and  the  failure 
to  make  a  formal  entry  to  that  effect  is  not. 
in  such  cases,  ground  of  error.  The  allega- 
tions and  prayer  of  the  petition  for  the  fore- 
closure of  the  mortgage  were  as  follows: 
••«  •  *  A.nd  said  plaintiff  further  avers 
that  the  said  Charles  C.  Pieree  did  not  pay, 
or  cause  to  be  (>Hid,  the  said  C.  B.  Ragran  the 
said  sum  of  8125,  with  interest,  when  the 
same  became  due,  according  to  the  tenor  and 
effect  of  tlie  tii-st-mentioned  promissmy  note 
of  said  Cliarles  C.  Pierce,  nor  any  part  there- 
of; nor  lias,  tlie  said  Charles  C.  Pierce  yet 
paid,  or  caused  to  be  paid,  the  same  to  the 
plaintiff,  or  any  part  thereof,  whereby  the 
said  deed  has  become  al»olute.  And  said 
plaintiff  sajrs  that  no  proceedings  at  law  have 
ever  been  commenced,  or  had,  to  recover  the 
debt  secured  thereby,  or  any  part  thereof, 
and  that  no  part  of  said  debt  has  ever  been 
collected  or  paid.  The  plaintiff  G.  B.  Ra- 
gan  therefore  prays  that  an  account  be  bad 
of  the  amount  due  on  tlie  said  promisnory 
notes,  before  mentioned;  that  the  court  de- 
cree a  sale  of  the  mortgaged  premises,  or  so 
much  thereof  as  shall  be  snflicient  to  satisfy 
the  claim  of  the  said  plaintiff,  unless  within 
a  short  time,  to  be  fixed  by  the  court,  the 
said  defendant  pay  to  the  plaintiff  the  sum 
of  8125  with  interest  at  the  rate  of  10  per 
cent,  from  March  21,  1BZ6.  |ip(l^^^jtfi;  and 
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such  other  and  further  relief  as  equity  may 
require." 

In  June,  1877,  without  Amending  his  peti- 
tion or  prayer,  or  filing  a  supplementHl  peti- 
tion, H  decree  was  rendered  in  faTor  of  the 
plaintiff  in  ttiat  action  as  follows:  "C.  B. 
Kagan  v.  Charles  C.  Pierce  and  tt.  T.  W. 
Fierca  On  this  13th  day  of  June,  1877.  came 
C.  B.  Bagan,  by  A.  W.  Agee,  his  attorney; 
and  the  said  Charles  0.  Piisrce  and  li.  T.  W. 
Fierce,  bis  wife,  defendants,  still  fiiiling  to 
answer  or  demur  to  said  plaintiff's  petition, 
it  is  considered  by  the  court  Uiat  the  ssid 
plaintiff  is  entitled  to  an  account  of  an  amount 
due  him  in  the  premises,  and  the  court  do 
find  tlMvt  the  said  Charles  C.  Fierce  and  B. 
T.  W.  l^erce  nre  justly  indebted  to  said  plain- 
tiff,  on  the  note  and  mortgage  in  said  plain- 
tiff's petition  described,  in  the  sum  of  $3t>4.83. 
and  his  costs,  to  be  taxed  in  the  sum  of 

9 •    It  is  therefore  ordered,  adjudged, 

and  decreed  tliat,  in  case  the  said  Charles  C. 
llerce  fail  for  20  days  from  the  rising  of  this 
court  to  pay  to  the  said  plaintiff  the  sum  of 
S364.83  found  due  as  aforesaid,  with  costs  of 
suit,  an  order  issue  to  D.  A.  Scoville,  who  is 
hereby  appointed  a  special  master  commis- 
sioner foi  that  purpose,  commanding  him  to 
cause  the  said  lands  and  tenements  in  said 
plaintiff's  petition  described, — lands  and  ten- 
ements situated  in  the  county  of  Hamilton, 
state  of  Nebraska,  to-wit,  the  southeast  ^  of 
section  Ko.  6,  township  No.  10  north,  range 
6  west  of  the  sixth  principal  meridian, — to- 
gether with  all  and  singular  the  tenements, 
hereditaments,  and  appurtenances  thereunto 
belonging,  to  lie  appraised,  advertised,  and 
sold  according  to  I4W,  to  satisfy  said  sum  of 
money  so  as  aforesaid  found  due,  with  costs 
and  increase  costs." 

No  appeal  was  taken,  but  it  is  claimed  by 
the  plaintiffs  that  the  decree  is  void  for  want 
of  jurisdiction  as  to  the  excess  over  8125. 
No  stay  seems  to  have  been  taken,  and  in 
November,  1877,  an  order  of  sale  was  duly 
issued,  and  the  mortgaged  premises  were 
duly  appraised,  and  sold  to  George  Wildish 
for  the  sum  of  $383.  This  sale  in  June,  1878, 
was  duly  confirmed,  and  a  deed  thereafter 
made  to  the  purchaser.  Wildish  has  con- 
veyed a  portion  of  the  land  to  other  parties. 
The  question  presented  is,  is  the  decree  of 
foreclosure  void  ?  We  think  not.  As  to  the 
sum  of  $125,  and  interest  thereon,  it  was  a 
valid  decree,  and  a  sale  thereunder  would 
convey  a  valid  title.  Tliere  is  no  allegation 
in  the  petition  that  more  land  was  sold  than 
would  have  been  necessary  to  satisfy  the 
amount  due  on  the  $125  note;  and,  while  it 
is  reasonable  to  suppose  that  such  was  the 
case,  ret,  in  the  absence  of  an  allegation  to 
that  effect,  we  cannot  presume  tliat  to  be  the 
fact,  as  the  land  may  have  been  so  situated 
tliat  it  was  necessary  to  sell  it  all.  That  the 
judgment  was  erroneous,  there  is  no  doubt. 
Lipp  V.  Horbacli,  12  Neb.  371, 11 N.  W.  Hep. 
431.  But  whether  as  to  the  excess  of  $125, 
and  interest,  it  was  void,  we  ne>Hl  not  deter- 
mine, <is  Uiere  is  nothing  to  sbuvv  that  the  re- 


sult of  the  sale  would  have  been  different  liad 
the  decree  been  for  $125,  and  interest  thereon. 
A  court  of  equity  will  not  permit  the  mode  of 
procedure  followed  in  this  case;  and,  if  the  ef- 
fect has  been  to  work  injustice  to  the  mort- 
gagor, whereby  an  undue  advantage  has  beea 
taken  of  him,  and  his  property  sacrificed,  re- 
lief in  a  proper  case  will  be  granted  in  soma 
form ;  but,  so  far  as  the  facta  stated  in  the 
petition  show,  the  mortgagor  suffered  no 
damages  in  consequence  of  the  irregular  pro- 
ceedings, and  the  plaintiffs  are  not  entitled  to 
relief.  The  judgment  is  therefore  affirmed. 
The  other  judges  concur. 


MoBSB  o.  Baben  et  ai. 

{Supre'Tne  Court  of  Ntbraslta.    June  S7,  istsw.) 
Fraudolbst  Ck>NrBTAMCE8— Husband  and  Wifb. 

In  an  action  in  the  nature  of  a  creditor's  bill,  te 
set  aside  a  deed  made  to  the  wife  of  a  judgment 
debtor  by  the  vendor  of  real  estate  in  order  that 
the  real  estate  might  be  applied  to  the  pavment  of 
the  plaintiff's  judgment,  there  was  suincient  evi- 
dence presented  to  the  trial  court  to  sustain  the 
finding  that  the  hiisband,  while  in  a  prosperous 
financial  condition,  caused  to  bo  conveyed  to  his 
wife  160  acres  of  land  in  the  county  of  B.,  which 
conveyance  was  made  in  the  year  1883;  in  the 
vear  1886  the  wife  sold  the  real  estate,  realizing 
by  such  sale  a  large  Increase  upon  the  amount  in- 
vested at  the  time  of  the  purchase;  that  she  per- 
mitted her  husband  to  take  the  money  received 
from  tlie  sale,  and  apply  it  to  the  payment  of 
the  indebtedness  of  a  partnership  of  which  h« 
was  a  member;  that,  soon  after,  the  partnership 
failed,  and  became  insolvent,  when  the  husband 
repaid  to  his  wife,  out  of  the  partnership  assets, 
the  money  which  he  had  received  from  her,  and 
which  liad  l>een  devoted  to  the  use  of  the  partner- 
ship; that  with  this  money,  by  direction  of  the 
wife,  the  husband  purchased  the  real  estate  in 
controversy,  and  that  they  had  borrowed  a  large 
sum  of  money  upon  the  real  estate,  which,  to- 
gether with  the  money  received  from  the  husband, 
was  applied  to  the  construction  of  the  house  there- 
on, rendering  the  property  valuable;  that  the 
money  expended  in  purchasing  the  property,  and 
in  constmoting  the  building  thereoo,  was  equal  to 
the  amount  borrowed  upon  the  credit  of  the  prop- 
erty, added  to  the  amount  formerly  loaned  to  the 
husband  by  the  wife.  In  such  case,  the  decree  of  tlie 
district  court  dismissing  the  creditor's  bill  was  af- 
firmed. 

[SyUatnJM  by  the  Court.) 

Appeal  from  district  court.  Hall  county; 
Tiffany,  Judge. 

C.  B.  Keller,  W.  R.  Bacon,  and  A.  C. 
Wakeley,  for  appellant.  J.  H.  Smith,  for 
appellees. 

Beese,  C.  J.  This  action  was  instituted 
in  the  district  court  of  Hall  county,  for  the 
purpose  of  subjecting  the  middle  one-third  of 
lot  8,  in  block  80,  in  the  city  of  Grand  Island, 
to  the  payment  of  a  judgment  held  by  plain- 
tiff against  defendant  John  Baben  and  one 
F.  J.  Engle.  A  trial  was  hail  in  the  district 
court,  which  resulted  in  a  general  finding 
and  decree  in  favor  of  defendant.  Plaintiff 
appeals  to  this  coui-t.  The  question  present- 
ed is  one  of  fact  alone.  It  is  shown  by  the 
record,  substantially,  that  in  the  early  part 
of  1885,  and  prior  thereto,  defendant  John  Ba- 
ben was  in  a  good  financial  condition,  worth, 
in  real  estate  and  personal  pron 
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twenty  to  thirty  thousand  dollars.  That 
year,  from  some  cause  not  fully  explained, 
but  attributed  to  a  shrinkage  in  values  of 
such  goods  as  are  usually  kept  in  a  general 
store,  and  in  which  business  he  was  engaged 
at  that  time,  lie  became  embarrassed,  and 
finally  insolvent.  J.  F.  Engle  was  In  part- 
nership with  him  at  the  time  that  plaintiff's 
debts  were  contracted.  On  the  5th  day  of 
January,  1886,  plaintiff  recovered  a  judg- 
ment in  the  county  court  of  Hamilton  county 
against  Raben  and  Engie  for  the  sum  of 
8552.94  damages,  and  $3.75  costs  of  suit.  A 
transcript  thereof  was  soon  thereafter  filed 
with  the  clerk  of  the  district  court  of  said 
county,  and  entered  upon  the  judgment  rec- 
ord of  said  court.  On  the  19th  day  of 
July.  1887,  a  transcript  of  the  judgment  of 
the  district  court  was  filed  in  the  office  of  the 
clerk  of  the  district  court  of  Hall  county. 
Upon  the  same  day  execution  was  issued 
thereon  to  the  sheriff  of  Hall  county,  and, 
on  the  20th,  the  sheriff  returned  the  execu- 
tion unsatisfied,  stating  in  such  return  that, 
after  diligent  search,  he  had  been  unable  to 
find  any  goods  or  chattels,  land  or  tenemeuts, 
whereon  to  levy,  and  had  returned  said  exe- 
cution after  levying  it  upon  the  property  in- 
volved in  this  action.  It  was  alleged  in  the 
petition  that,  during  the  year  188t>.  tlie  de- 
fendant John  Raben  purchased  the  lots  in 
controversy  from  John  Wallichs,  and  being 
insolvent,  and  there  being  judgments  against 
him  unsatisfied,  to  the  amount  of  about 
$8,000,  in  Hamilton  county  at  the  time  of 
the  purchase,  he  caused  the  legal  title  to  be 
taken  in  the  name  of  his  wife,  Alvina  Raben; 
that  the  property  was  purchased  by  John 
Raben,  one  of  the  firm  of  Engle  &  Co.,  and 
of  which  he  was  a  member  at  the  time  of  the 
contracting  of  the  debt;  and  that  the  title  to 
the  property  was  taken  in  the  name  of  de- 
fendant Alvina  for  the  purpose  of  defraud- 
ing the  creditors  of  the  said  John  liaben,  and 
of  Engle  &  Co. 

All  allegations  of  fraud  were  denied  in  the 
answer,  and  it  was  alleged  that  the  real  es- 
tate in  question  was  the  individual  property 
of  Alvina  liaben,  the  same  having  been  pur- 
chased with  money  which  belonged  to  her 
separate  estate. 

The  e\idence  on  the  part  of  defendants 
tended  to  prove  that  on  the  19th  day  of  Janu- 
ary, 1883,  and  while  John  Raben  was  finan- 
cially solvent  and  prosperous,  he  purchased  of 
William  Graves  the  south-west  ^  o(  section 
24,  township  15,  range  3,  for  the  considera- 
tion of  $250,  subject  to  a  mortgage,  the 
amount  of  which  does  not  clearly  appear  from 
the  record.  This  land  is  in  Butler  county, 
and  is  situated  but  a  short  distance  east  of 
David  City;  and  it  is  claimed  by  defendant 
that  the  purchase  was  made  with  the  money 
of  Raben'8  wife,  which  he,  prior  to  that  time, 
had  given  her.  On  the  29lh  day  of  March, 
1886,  Alvina  Raben  sold  the  land  to  one  An- 
sen  Virgil  for  the  consideration  of  $1,300, 
subject  to  the  mortgage  referred  to.  It  is 
claimed  that  the  proceeds  of  the  land  belong- 
ing to  Mrs.  Raben  were  given  to  defend- 


ant John  KabfU.  or  ralherlo.ined  tohiin.aiul 
by  him  used  in  the  payment  of  a  part  of  the 
debts  of  the  firm  of  Engle  &  Co.,  prior  to  the 
purchase  of  the  lots  involved  in  this  action. 
On  tlie  6th  day  of  June,  1886,  John  liaben, 
accompanied  by  his  wife,  perhaps,  went  to 
the  city  of  Grand  Island,  and  purchased  of 
Wallichs  the  lots  in  question,  taking  a  con- 
tract cf  purchase  therefor  in  his  own  name. 
The  purchase  price  was  $1,400.  He  then 
commenced  the  construction  of  a  brick  busi- 
noss  house  upon  the  ground.  About  the  6th 
day  of  December,  1886,  being  unable  to  finish 
the  building,  be  applied  to  Wallichs  for  a 
loan  to  enable  him  to  pay  up  the  balance  due 
upon  the  lots,  and  to  apply  the  residue  to  the 
completion  of  the  building.  The  sum  of 
$2,600  was  loaned,  and  for  which  Raben  and 
his  wife  executed  their  promissory  note,  and 
secured  its  payment  by  a  mortgage  on  the 
premises.  The  money  loaned  belonged  to 
defendant  Anna  Egge,  for  whom  Wallichs 
was  acting  as  agent.  From  this  $2,600,  so 
loaned,  the  purchase  price  of  the  lot  was  de- 
ducted, and  Wallichs  executed  his  deed  to  Mrs. 
Raben.  It  is  shown  by  the  testimony  of  John 
Baben  that  the  total  cost  of  the  house  and 
lot  was  $3,931.24.  If  this  be  true,  the  cost 
of  the  bouse  and  lot  would  be  about  equal  to 
the  amount  of  money  borrowed  from  Mrs. 
Egge  and  the  $1,300  realized  from  the  sale 
of  the  real  estate  in  Butler  ooanty;  and, 
from  the  reasoning  presented  by  counsel  for 
defendant,  there  would  seem  to  be  no  fraud 
in  the  transaction.  But  it  is  claimed  that 
the  evidence  shows  that  a  large  amount  of 
the  material  used  in  the  construction  of  the 
house  was  purchased  l)y  defendant  with 
means  which  properly  belonged  to  the  firm 
of  Engle  &  Co.,  and  that  plaintiff,  as  a  cred- 
itor of  that  firm,  can  follow  it  into  this  build- 
ing, and  apply  it  to  the  payment  of  his 
judgment.  It  is  shown  that  about  6,800 
bri^s  were  purchased  of  Mr.  Neihardt,  of 
Aurora,  and  about  $80  worth  of  iron  from 
another  party,  and  about  $310  worth  of  lum- 
ber from  Adam  Hogue,  a  lumber  dealer  ia 
Grand  Island,  which  appears  to  have  been 
paid  for  out  of  the  partnership  funds  of 
Engle  &  Co., — ^that  is.  out  of  funds  which 
should  have  been  placed  to  the  credit  of  that 
firm ;  that,  therefore,  the  court  erred  in  ren- 
dering its  decree  in  favor  of  the  defendant. 
It  is  a  well-established  principle  of  equity 
that  the  partnership  assets  should  be  used 
first  in  payment  of  partnersldp  debts,  and 
that,  therefore,  partnership  creditors  have 
the  right  to  look  to  such  assets  for  the  pay- 
ment of  their  claims.  But  this  rule  is  to  be 
invoked  by  creditors  generally,  and  cannot 
be  claimed  as  the  special  right  of  plalntifif  in 
this  case  to  the  exclusion  of  other  credit- 
ors. If,  then,  an  amount  of  money,  equal 
to  or  greater  than  the  partnership  assets 
applied  to  the  construction  of  the  house. 
had  been  taken  from  the  money  of  Mrs.  Ra- 
ben, upon  a  loan  to  her  husband,  and  applied 
to  the  payment  of  the  partnership  debts ,  as 
testified  to  by  him,  it  would,  of  course,  not 
be  inequitable  to  repay  her  out  of  the  same 
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fund;  and  of  this  creditors  generally  could 
not  complain.  It  tlierefore  becomes  neces- 
sary to  inquire  wiietlier  or  not  ti)e  means  of 
Mrs.  Raben  were  applied  to  tlie  construction 
of  the  bouse,  and  to  the  purchase  of  the  lot. 
If  so,  the  decree  of  the  district  court  was 
right.  Since  Mi-s.  Raben  became  the  owner 
of  the  real  estate  in  Butler  county  at  a  time 
when  the  solvency  of  her  husband  could  not 
be  questioned,  and  p>erhaps  for  value  actually 
paid  by  her,  altliougli  we  do  not  think  this  a 
material  matter,  there  is  no  doubt  but  that 
she  could  retain  the  money  arising  from  the 
sale  of  that  real  astate.  This  would  be 
S1.300.  ]{aben  tpstified  that  he  borrowed 
this  money  from  his  wife,  and  tliat,  after  he 
hiul  usetl  it,  he  allowed  her  interest  iit  the 
same  rate  which  the  indebte<lness  which  was 
paid  with  her  money  was  drawing.  Now, 
suppose  this  agreement  was  made  between 
them,  or  suppose  this  course  was  pursued 
with  her  money,  and  that  he  afterward?  re- 
paid it  out  of  the  partnership  funds,  and 
with  the  same  funds  purclmsed  the  lot  in 
question,  and  constructed  the  house,  we  do 
not  see  that  it  cuuld  be  questioned  but  that 
she  would  be  entitled  to  the  property,  and 
that  the  creditors  could  not  interfere!  The 
same  rule  as  to  the  finding  of  the  district 
court  upon  the  evidence,  where  it  is  conflict* 
ing,  must  be  applied  to  this  case  as  to  any 
other.  By  the  finding  of  the  district  court, 
there  being  evidence  to  support  it,  we  must 
assume  that  the  course  designated  has  been 
pursued  by  Mr.  Raben,  in  his  transaction  with 
his  wife,  as  with  his  other  creditors.  This  be- 
ing true,  we  cannot  see  but  that  the  decree 
must  be  affirmed,  as  being  sustained  by  suffi- 
cient evidence,  and  in  accoi-dance  with  the 
theory  of  the  case  presented  by  defendant  in 
error.  We  confess  that,  to  us,  this  holding 
is  uot  in  entire  accordance  with  the  way  in 
which  we  view  the  evidence  wliich  was  sub- 
mitted to  the  trial  court.  But  the  rule  is  a 
Siilutary  one  thiit,  where  the  trial  court  sees 
the  witnesses,  hears  them  testify,  observes 
their  manner  and  demeanor  upon  the  witness 
stand,  becomes  more  familiar  with  the  sur- 
rounding circumstances  than  is  possible  for 
an  appellsite  court  to  do  by  inspecting  the 
record,  its  finding  will  not  be  molested  un- 
less clearly  wrong.  The  rule  to  be  applied 
is  generally  in  furtherance  of  justice,  and  one 
that  should  be  observed.  The  decree  of  the 
district  court  is,  therefore,  affirmed.  The 
other  judges  concur. 


Betkolds  v.  State. 
(Supreme  Court  of  Nebraaltn.    June  27, 18S9.) 

Rape — iNSTBUcrioits. 
1.  In  a  prosecution  for  rape  tbere  was  a  conflict 
in  the  testimony  as  to  the  resistance  of  the  prosecu- 
triz,  and  also  as  to  the  resort  to  force  by  the  ao- 
cused.  The  latter  aslced  an  instruction  in  subetanoe 
cautioning  the  jury  against  prejudice  which  was 
liable  to  be  aroused  against  the  accused  because  of 
the  heinous  nature  of  the  charge,  and  to  call  their 
attention  to  the  dUHculty  of  defcading  against  the 


accusation ;  and  that  if  the  carnal  Unovledge  whila 
she  had  the  power  to  resist  was  with  the  voluntary 
consent  of  the  woman,  no  matter  how  tardily 
given  or  how  much  force  had  previously  been  em- 
ployed, It  was  no  rape.  Heid,  the  instruction  asked 
shosld  have  been  given. 

i,  Ubjections  were  predicated  on  certain  testi- 
mony of  an  expert,  but  it  appeared  from  the  record 
that  the  testimony  objected  to  had  been  first  drawn 
out  on  cross-examination  by  the  attorney  for  the 
prisoner.  Seld,  that  the  objections  could  not  be 
considered. 

{SuUabus  hy  tfie  Court) 

Error  from  district  court,  Saunders  county; 
Marshall,  Judge. 

Hamilton  A  Trevitt,  for  plaintiff  in  error. 
T?u  Attorney  General,  for  the  State. 

Maxwell,  J.  An  information  was  filed 
against  the  plaintiff  in  error  in  the  district 
court  of  Saunders  county,  charging  him  with 
the  crime  of  rape,  and  on  the  trial  he  was 
found  guilty,  and  sentenced  to  imprisonment 
in  the  penitentiary  for  four  years.  A  larjte 
number  of  errors  are  assigned  in  this  court, 
most  of  which  it  is  unnecessary  to  notice. 
The  evidence  of  the  prosecuting  witness  was 
received  through  the  aid  of  an  interpreter, 
and,  while  it  may  be  true  in  its  principal 
features,  the  examination  was  conducted  in 
suL-b  a  manner  as  practically  to  put  words  in 
the  mouth  of  the  witness.  Xoobjection  seems 
to  have  been  made  to  this  mode  of  c*onduciing 
the  examination,  and  it  is  not  ground  of  er- 
ror; but  as  there  must  be  a  new  trial,  and  it 
is  evident  tlyit  the  witness  has  a  considerable 
knowledge  of  the  English  language,  an  effort 
should  be  made  to  take  her  testimony  without 
the  intervention  of  an  interpreter,  and  as  far 
as  possible  require  her  to  narrate  the  facts. 

The  plaintiff  in  error  asked  the  court  to 
give  the  following  instruction,  which  was  re- 
fused: "(1)  The  charge  made  against  the  de- 
fendant is  in  its  nature  a  most  heinous  one, 
and  well  calculated  to  create  strong  prejudice 
against  the  accused,  and  the  attention  of  the 
jury  is  directed  to  the  difficulty,  growing  out 
of  the  nature  of  the  usual  circumstances  of 
the  crime,  in  defending  against  the  accusa- 
tion of  rape.  So  you,  the  jury,  must  care- 
fully consider  all  the  evidence  in  the  case, 
and  the  law  given  you  by  the  court  in  mak- 
ing up  your  verdict.  You  must  find  on  the 
part  of  the  woman  not  merely  a  passive 
policy  or  equivocal  submission  to  the  defend- 
ant; sucli  resistance  will  not  do.  Voluntary 
submission  by  the .  woman,  while  she  has 
power  to  resist,  no  matter  how  reluctimtly 
yielded,  removes  from  the  act  an  essential 
element  of  the  crime  of  rape.  If  the  carnal 
knowledge  was  with  the  voluntary  consent 
of  the  woman,  no  matter  how  tardily  given, 
or  how  much  force  had  theretofore  been  em- 
ployed, it  is  not  rape."  In  Conners  v. State, 
47  Wis.  523, 2  N.W.  Rep.  1143,  Judge  Lyon, 
in  delivering  the  opinion  of  the  court,  said  of 
an  instruction  substantially  like  the  one  asked 
in  this  case:  "The  charge  given  by  the 
learned  circuit  judge  to  the  jury  contains  a 
correct  statement  of  the  law  of  the  case,  as 
far  as  it  goes,  but  it  does  not  contain  the  sjub- 
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stance  of  the  rejected  instructions.  It  fails 
to  caution  the  jury  that  prejudice  was  liable 
to  be  aroused  against  the  accused  because  of 
the  heinoas  nature  of  the  crime  charged  in 
the  information,  or  to  call  their  attention  to 
the  difliciilly,  growin$;  out  of  the  nature  and 
usual  incidents  of  the  crime,  of  defending 
agninst  an  accusation  of  rape.  It  did  not 
press  upon  their  attention  the  principle  or 
rule  that  voluntary  submission  by  the  woman 
while  she  has  power  to  resist,  no  matter  how 
reluctantly  yielded,  removes  from  the  act  an 
essential  element  of  the  crime  of  rape.  The 
jury  were  not  expressly  told  that  if  the  carnal 
knowledge  was  with  the  voluntary  consent  of 
the  woman,  no  matter  how  tardily  given,  or 
how  much  force  had  theretofore  been  em- 
ployed, it  is  no  rape.  And,  lastly,  the  jury  were 
not  instructed  that  proof  of  the  good  reputa- 
tion of  the  accused  as  a  peaceable  and  law- 
abiding  citizen  (and  such  proof  was  given  on 
the  trial)  was  entitled  to  some  weight  in  his 
favor,  especially  if  there  were  circumstancea 
proved  on  the  trial  upon  which  a  doubt  of  his 
guilt  might  be  predicated.  The  proposed  in- 
structions are  not  very  accurately  drawn,  but 
they  aim  to  state  the  above  propositions,  all 
of  which  are  well-established  rules  of  Jaw." 
This,  we  think,  is  a  correct  view  of  the  law. 
Tlie  fact  that  the  charge  itself  will  frequently 
raise  a  clamor  among  ignorant  and  easily 
biased  persons  has  been  recognized  by  fair- 
minded  judges  and  law-writers  from  the  time 
of  Chief  Justice  Hale,  at  least,  ujitil  the  pres- 
ent time.  Even  that  eminent  and  impartial 
judge  seems  to  have  given  but  little  thought 
to  the  care  required  in  trying  this  class  of 
cases  until  a  case  came  before  him  where 
three  witnesses,  including  the  prosecutrix, 
swore  positively  to  the  commission  of  the  act, 
which,  upon  inspection  of  the  accused,  it  ap- 
peared that  he  could  not  have  committed. 
Other  cases  are  also  inentloned.  He  says: 
"I  only  mention  these  instances  that  we 
may  be  the  more  cautious  upon  trials  of  of- 
fenses of  this  nature,  wherein  the  court  and 
jury  may  with  so  much  ease  be  imposed  upon, 
without  great  care  and  vigilance."  1  Uale, 
P.  C.  683.  (Ed.  1778.)  In  Oleson  v.  State, 
11  Neb.  880,  9  N.  W.  Rep.  38,  it  was  held 
that  where  the  prosecutrix  was  conscious.and 
had  possession  of  her  natural,  mental,  and 
physical  powers,  and  was  not  territied  by 
threats,  or  in  such  a  position  that  resistance 
would  be  useless,  it  mast  appear  that  she  re- 
sisted to  the  extent  of  her  ability.  In  Mathews 
V.  State,  19  Neb.  330,  27  N.  W.  Rep.  234, 
the  authorities  of  this  and  other  states  were 
reviewed,  and  the  doctrine  of  Oleson  v.  State 
affirmed.  The  case  of  State  v  Uurgdorf,  53 
Mo.  65,  resembles  in  some  of  its  features  that 
under  consideration,  and  it  was  lield  that  a 
"passive  policy — a  mere  half-way  case — will 
not  do. "  To  the  same  effect  are  People  v.  Ab- 
bot, 19  Wend.  194;  Whittaker  v.  State.  50 
Wis.  518,  7  N.  W.  Rep.  431;  Moran  v.  People, 
25  Mich.  356;  Whitney  v.  State,  35  Ind.  506; 
People  V.  Brown,  47  Cal.  447;  Taylor  v.  State, 
50  Ga.  79.    The  case  should  be  so  submitted 


to  the  jury  as  to  enable  it  to  consider  all  tlie 
evidence,  and  determine  therefrom  tiie  ques- 
tion of  the  guilt  or  innocence  of  the  accused. 
Objection  is  made  to  certain  questions 
asked  Dr.  Mansfelde  as  an  expert.  It  is  suffi- 
cient to  say  tluit  the  questions  objected  to  were 
in  the  first  instance  asked  by  the  attorneys 
for  the  plaintifF  in  error,  and  therefore  they 
cannot  predicate  error  thereon.  As  there 
must  be  a  new  trial,  we  will  not  discuss  the 
testimony  in  the  case.  The  judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial.  The  other  judges 
concur. 


Phillko  v.  McDonald  et  al. 

(Supreme  Court  of  Ifebratka.    Jnne  91, 1880.) 
Replkvin. 

Where,  In  an  action  in  replevin,  there  is  a  fail 
nre  to  eive  a  replevin  nndertaklnir,  and  the  Bcdon 
proceeds  under  section  108  of  the  Civil  Code,  it  be- 
comes in  substance  an  action  In  trover  for  the  val 
ue  of  the  property  involved  in  the  suit;  and  when 
in  favor  of  the  plainttfl,  the  Jndgment  shonld  be 
for  the  amount  of  damages  found  due  the  plaintiff 
bv  the  verdict  of  the  jury,  and  not  for  Ox»  return 
or  the  property  to  him. 

(Syllabus  b\i  the  Court.) 

Error  from  district  court.  Adams  ooanty; 
Oaslin,  Judge. 

/.  B.  Cessna,  for  plaintiff  in  error.  DO- 
loorth,  SmiUi  <£  Diiioorth,  for  defendants  in 
error. 

Reese,  G.  J.  This  was  an  action  of  re- 
plevin instituted  by  defendants  in  error 
against  plaintiff  in  error  for  the  possflssion  of 
a  stock  of  hardware,  and  for  damages  in  the 
sum  of  $25.  The  case  was  commenced  in  the 
county  court,  and  appealed  to  the  district 
court.  The  return  of  the  constable  to  the 
summons  was  as  follows:  "Received  this 
writ,  and  on  the  same  day  I  took  the  goods 
and  chattels  wicliin  described,  and  have 
caused  them  to  be  valued  by  the  oath  of  A. 
Biglow  and  M.  N.  Kress,  two  responsible 
persons,  whose  valuation  in  writing  and 
signed  by  them  is  tierewith  returned;  and 
the  plaintiff,  having  failed  to  give  the  under- 
taking required  by  law.  within  twenty-four 
hours  from  the  taking  of  the  property,  I  re- 
delivered said  property  to  the  said  defendants. 
I  also  delivered  to  Edward  Philleo  true  and 
certified  copy  of  tliis  order."  A  jury  trial 
was  had  in  the  district  court,  which  resulted 
in  a  verdict  in  favor  of  the  plaintiff  in  the 
action,  and  assessing  his  damages  at  $351.90. 
A  motion  for  a  new  trial  was  filed,  which 
was  overruled,  and  judgment  rendered  on  the 
verdict. 

Plaintiff  in  error,  who  was  defendant  be- 
low, presents  the  case  to  this  court  by  pro- 
ceedings in  error.  After  the  return  of  the 
verdict,  plaintiff  in  error  moved  the  court 
for  an  alternative  judgment,  providing  that 
in  case  the  defendants  in  the  action  fail  for  2,(y 
days  to  return  the  property,  that  the  plain- 
tiff then  have  judgment  for  the  amount  of 
the  verdict.  Tliis  motion  n^  overruled.  A 
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motion  for  a  new  trial  was  then  made  and 
overrnled,  but  which  need  not  be  here  no- 
ticed in  detail.  There  is  but  one  controlling 
question  involved  in  the  case,  and  that  is 
whether  or  not,  where  a  replevin  suit  is  insti- 
tuted, but  no  replevin  undertaking  is  given, 
an  alternative  judgment  can  be  rendered, 
or  whether  the  action  should  be  for  money 
only.  Section  193  of  the  Civil  Code  is  as  fol- 
lows: "When  tlie  property  claiioed  has  not 
been  taken,  or  has  been  returned  to  the  de- 
fendant by  the  sheriff  for  want  of  the  under- 
taking required  by  section  one  hundred  and 
eighty-six,  the  action  may  proceed  as  one 
for  damages  only,  and  the  plaintiff  shall  be 
entitled  to  snch  damagra  as  are  right  and 
proper;  but  if  the  property  be  returned  for 
want  of  the  undertaking  required  by  section 
one  hundred  and  eighty-six,  the  pliilntifC 
shall  pay  all  costs  made  bjtnking  the  same." 
It  is  contended  by  counsel  for  plaintiff  in  er- 
ror that  in  replevin  oases,  if  the  property  is 
delivered  to  the  plaintiff  in  the  action,  and 
final  judgment  is  subsequently  rendered 
against  him,  then  there  must  be  judgment 
for  the  return  of  the  property,  and  if  return 
cannot  be  bad,  then  the  payment  of  the  value 
thereof,  with  damages  for  detention ;  that  the 
same  rule  must  be  applied  to  cases  which  are 
prosecuted  under  section  193,  above  quoted; 
that  the  object  of  an  action  in  replevin  is  to 
recover  speciQc  personal  property,  and  the 
liability  for  the  value  of  the  property  accrues 
only  when  a  return  of  the  property  cannot  be 
had;  citing  Lee  v.  Hastings,  13'Neb.  508, 
14  N.  W.  Bep.  476;  Frey  v,  Drahos,  10  Neb. 
594,  7  N.  W.  Bep.  819;  Reavis  v.  Horner, 
11  Neb.  479,  9  N.  W.  Rep.  t>4S.  It  is  not 
believed  that  these  cases  are  in  point,  for  the 
reason  that  replevin  undertakings  were  given, 
and  they  do  not  fall  under  section  193.  We 
cannot  agree  with  the  learned  counsel  for 
plaintiff  in  error  in  the  construction  to  be 
given  to  the  section  above  referred  to.  In 
Meredith  v.  Kennard,  1  Neb.  312,  which  was 
an  action  in  replevin,  but  in  which  no  un- 
dertaking was  given  and  the  property  not 
taken,  the  verdict  was  as  follows:  "  We,  the 
jury  in  the  above-entitled  cause,  find  for  the 
defendant."  Chief  Justice  Mason,  in  writ- 
ing the  opinion  of  the  court,  cojued  the  sec- 
tion above  referred  to,  and  in  the  opinion 
says:  "Cases  may  occur  when  a  general  ver- 
dict alone  will  be  a  substantial  response  to 
the  issues  taken  by  special  matters  set  up  in 
the  answer,  when  all  the  facts  set  up  in  the 
answer  are  neg;itived  by  the  general  verdict. 
Is  not  this  the  precise  case  at  bar?  The  de- 
fendants deny  the  property  of  Meredith  in 
the  notes,  and  plead  property  in  themselves. 
This  general  verdict  responds  to  and  finds  all 
the  issues  made  between  the  parties  in  favor 
of  the  defendants,  and  is  such  a  flnding  as 
the  statute  contemplates  when  the  property 
baa  not  been  taken  on  the  writ  of  replevin. 
We  think  the  verdict  in  form  sutflcient,  and 
responsive  to  the  issues."  This  ruling  we 
think  has  been  substantiallv  followed  in 
Ilainer  v.  Lee,  12  Neb.  452,  11  N.  ^V.  Hep. 


883,  and  in  Romberg  v.  Hughes,  18  Neb. 
579.  26  N.  W.  Rep.  351.  See,  also.  Smith  v. 
McGregor,  10  Ohio  St.  461;  Brewster  v.  Cap. 
michael,  39  Wis.  456;  Bigelow  v.  Doollttle. 
36  Wis.  115.  By  the  plain  language  of  the 
statute,  and  by  the  construction  given  there- 
to by  the  cases  above  cited,  we  are  convinced 
that  where  there  is  a  failure  to  give  a  replev- 
in undertaking,  and  the  action  proceeds  un- 
der section  193  of  the  Civil  C(>de,  the  action 
becomes  in  substance  an  action  in  trover, 
and  is  only  for  the  value  of  the  goods  de- 
tained by  the  defendant  in  the  action.  The 
judgment  of  the  district  court  must  therefore 
be  ajfflrmed.    The  other  judges  concur. 


Bobbins  v.  Omaha  A  N.  P.  B.  Co. 

ISupreme  Court  of  Nelirnska.    June  a7, 18S9.) 
Eminbxt  Domain — Fbooesukb. 

1.  When  a  railway  company  appeals  from  an 
award  of  damages  for  real  estate  condemned  for 
Tight  of  way,  and  becomes  satisfied  of  the  oorrect- 
neas  of  tbe  award,  and  therefore  does  not  desire  to 
prosecute  such  appeal,  tbe  proper  motion  Is  to  af- 
firm the  award,  as  such  motion,  if  sustained,  will 
carry  interest  and  costs.  Berggren  v.  Railroad 
Ca,  es  Neb.  680,  37  N.  W.  Rep.  470. 

2.  Only  upon  a  showing  of  fraud  or  undue  ad- 
vantage will  such  motion  De  denied. 

(SyllubHii  by  the  Court.  \ 

Error  from  district  court,  Saunders  coiin 
ty;  Mabshall,  Judge. 

J.  R.  dk  H.  Oilkeraon,  for  plaintiff  in  er- 
ror. Marquette  A  Deioetae,  for  defendaat  in 
error. 

Cobb,  J.  This  cause  is  brought  on  error 
from  the  district  court  of  Saunders  county. 
The  plaintiff  below  on  September  8,  1886. 
made  application  under  section  97,  o.  16, 
Comp.  St.  1887,  to  the  county  judge  of  said 
county  to  have  commissioners  appointed  to 
assess  ttie  damages  the  pkintiff  in  error  would 
sustain  by  the  appropriation  of  the  right  of 
way  through  the  W.  i  of  the  N.  E<  \  of  sec- 
tion 2,  township  13,  the  S.  W.  \  of  the  S.  £. 
\  and  the  N.  W.  ^  of  the  S.  W.  \  of  section 
35,  and  the  W.  f  of  the  S.  E.  ^  of  section  8, 
township  14,  ail  in  ranga  8  £.,  in  said  coun- 
ty. The  commissioners  appointed  by  tbe 
county  court  on  September  10, 1886,  reported 
to  the  court  on  the  same  day  tlie  amount  of 
damages  sustained  by  tbe  plaintiff  in  error  at 
$650.  Tliereupon  the  plaintiff  below  gave 
noUoe  of  appeal  to  the  district  court,  and  de- 
positerl  with  the  county  court  the  amount  of 
the  award,  and  touk  possession  and  appropri- 
ated 10  and  3-lUO  acres  of  the  land  for  the 
right  of  way  of  the  railroad.  On  November 
9,  1886,  the  plaintiff  below  Aled  a  transcript 
of  said  proceeilings  in  the  district  court,  and, 
perfected  its  appeal.  At  the  succeeding 
terms  of  the  district  court  the  cause  was  set 
for  trial,  but  was  not  called  for  trial  until  the 
May  term,  1888,  when  it  was  reacheil,  and, 
the  defendant  below  being  ready  with  his 
witnesses  for  trial,  the  plaintiff  below  moved 
the  court  "to  alBrm  the  finding  and  judg- 
ment of  the  county  court,  and  the  award  of 
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the  appraisers  appointed  by  said  court;"  to 
which  the  defendant  objected,  and  presented 
Itis  affidavit  that  he  was  ready  for  trial,  and 
demanded  that  the  cause  be  set  for  trial, 
which  was  overruled,  and  the  award  of  the 
county  court  affirmed  for  the  sum  of  $727.90. 
Tlie  following  errors  are  assigned  to  this  rul- 
ing of  the  court:  (1)  The  court  erred  in 
sustaining  the  motion  to  affirm  the  award; 
(2)  in  overruling  the  objection  to  said  mo- 
tion; (3)  in  overruling  the  motion  to  have 
the  cause  tried. 

After  a  careful  consideration  of  the  argu- 
ment of  counsel  for  plaintiff  in  error,  I  am 
unable  to  distinguish  this  case  from  that  of 
Berggren  v.  Railroad  Co.,  23  Neb.  620,  37 
N.  W.  Rep.  470.  In  that  case  tlie  riiilroad 
company,  having  talcen  an  appeal  from  the 
award  of  damages  for  tlie  condemnation  and 
talcing  by  it  of  ceitain  lots  in  the  city  of 
Wahoo,  made  by  the  commissioners  appoint- 
ed by  the  county  court,  and  said  appeal  liaving 
been  pending  in  the  district  court  for  one 
year,  moved  to  dismiss  tlie  appeal,  which 
motion  was  sustained  by  the  court,  and  the 
appeal  dismissed.  Upon  error  to  tliis  court, 
the  judgment  of  the  district  court  was  re- 
versed. In  the  opinion  the  court  say:  "If 
an  appeal  is  taken  by  the  company  upon  the 
assumption  that  the  award  is  too  large,  and 
it  afterwards  considers  tliat  it  is  not,  and 
seeks  to  dismiss  its  appeal,  justice  demands 
that  it  shall  pay  interest  on  the  award  thus 
made,  as  it  has  caused  the  land-owner  to  be 
deprived  of  the  use  of  said  money,  and  it  can- 
not be  permitted  to  dismiss  its  appeal  with- 
out payment  of  such  interest.  The  proper 
motion  is  to  affirm  the  award,  and  not  to 
dismiss  the  appeal.  This  would  carry  coats, 
and  also  interest  on  the  award. "  The  above 
opinion  was  filed  on  the  14th  day  of  March, 
1888,  and  was  followed  by  the  district  court 
in  the  case  at  bar.  In  so  doing  it  ought  to 
be  sustained,  unless  it  clearly  appears  that 
this  court  made  an  erroneous  decision  and 
ruling  from  which  it  ought  to  recede.  Ap- 
peals are  creatures  of  statute,  and  the  prac- 
tice of  courts  in  appeal  cases  is  generally 
regulated  by  statute;  but  it  often  happens,  as 
in  the  case  above  cited,  that  the  omission  of 
statutory  provisions  must  be  supplied  by  the 
appellate  court.  Rules  stated  for  that  pur- 
pose can  only  be  judged  by  their  tendency  to 
promote  justice  and  fair  play,  or  otherwise. 
Failing  to  see  that  the  rule  laid  down  in  the 
case  above  cited  and  followed  by  the  lower 
court  in  the  case  at  bar  tends  to  injustice  or 
unfair  dealing,  I  think  that  it  ought  to  be  ad- 
hered to.  The  judgment  of  the  district  court 
is  affirmed.    The  other  judges  concur. 


ScHABS  t>.  Brand. 
{Supreme  Court  of  Nebraska.    June  27, 1889.) 

Sheriff — Wrongful  Lbvt — Dahaoes. 

1.  Where  a  sheriff  levied  aa  ezecutioa  upon  a 

•tock  of  drugs  contained  in  a  drug-store,  and  took 

them  into  his  possession  as  the  property  of  A., 

and  which  were  replevied  from  the   sheriff  by 


B.,  who  claimed  to  be  the  owner,  and  upon  a  jury 
trial  the  dm^s  were  found  to  be  the  property  of 
B.,  the  trial  jury,  in  estimating  the  damans  due 
to  B.  by  reason  of  illegal  detention  of  the  prop- 
erty br  the  sheriff,  will  not  be  confined  to  the  n<>t 
income  of  the  store  at  or  about  the  time  of  the 
levy.  They  may  take  into  consideration  all  otbcr 
elements  of  damage  shown  upon  the  trial,  such  as 
the  closing  of  the  store,  the  handling  of  the  goods 
in  making  the  inventories,  etc. ;  ana  in  such  case, 
where  about  one  week  of  time  intervened  between 
the  levy  by  the  sheriff  and  the  restoration  of  the 
goods  to  the  plaintiff  in  the  action  by  the  coroner 
under  the  proceeding  in  replevin,  a  verdict  for 
$150  damages  was  not  excessive. 

2.  In  an  action  of  replevin  against  the  sheriff  by 
a  third  party  and  stranger  to  the  execution,  who 
had  the  goods  in  his  possession  at  the  time  of  the 
levy  by  the  sheriff,  and  wliere  the  sheriff  jostifles 
under  such  execution  in  order  to  maintain  his 
possession,  he  must  show  by  competent  proof  his 
authority  for  such  seizure.  In  oase  ha  fails  to  do 
so,  the  plainUfl  in  the  action  wiU  be  entitled  to 
judgment  for  the  possession  of  the  goods,  and  Itia 
damages. 

(Syllabtu  by  the  Court.) 

Error  from  district  court,  Sannders  coun- 
ty; Hamer,  Judge. 
Mai  Stan  &  Neoins,  for  plaintiff  in  error. 

Reese,  C.  J.  This  was  an  action  in  replevin 
instituted  by  defendant  in  error  against  plain- 
in  error  for  a  stock  of  drugs,  levied  upon  by 
plaintiff  as  sheriff  of  Buffalo  county.  A  jury 
trial  was  had  in  the  district  court,  which  re- 
sulted in  a  verdict  in  favor  of  defendant  in 
error  sustaining  his  title  to  the  property  in-  ' 
vol  ved,  and  for  ftI50  damages.  It  appears  from 
the  record  that  Flescher  &Henline  were  in  the 
drug  business  as  copartners  on  and  prior  to 
the  16th  d!\y  of  January,  18—,  and  that  de- 
fendant in  error,  who  is  the  brot)ter-in-law 
of  Flescher,  had  become  liable  for  the  debts 
of  Flescher,  and  perhaps  of  Flescher  A;  Httn- 
line.  to  the  amount  of  about  92,000,  by  be- 
coming surety  therefor.  Flescher  also  owed 
defrndant  in  error  •2,220.50,  making  a  total 
of  94,241.50.  Defendant  in  error  induced 
Henline  to  sell  his  interest  in  the  stock  to 
Flescher,  and  then  purchased  from  Flescher. 
The  transfer  was  made  on  the  date  above 
named.  The  indebtedness  assumed  by  de- 
fendant in  error,  together  with  the  amount 
owing  to  him  by  Flescher,  was  more  than 
the  value  of  the  stock  of  goods  on  hand.  De- 
fendant in  error  seems  to  have  taken  posses- 
sion of  the  stock,  but  retained  t>oth  Flescher 
and  Henline  as  clerks.  On  the  24th  day  of 
January  plaintiff  in  error,  as  sheriff,  levied 
an  execution  upon  the  property,  and  took  it 
into  liis  possession,  wlien  defendant  in  error 
replevined  it.  Tlie  sheriff,  as  plaintiff  in  er- 
ror, brings  the  case  to  this  court  for  review, 
and  it  will  be  examined  in  the  order  pre- 
sented by  him  in  his  brief. 

The  first  contention  of  plaintiff  in  error  is 
that  the  damages  allowed  defendant  in  error 
by  the  jury  were  excessive.  It  seems  fiom 
the  record  that  defendant  in  error  instituteii 
the  replevin  proceedings  immediately  after 
the  levy  upon  the  goods  by  the  sheriff,  but 
that  it  was  about  one  week  from  the  time  of 
the  levy  by  the  sheriff  until  the  defendant  in 
error  was  reinstated  in  the  possession  of  the 
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goods.  A  good  portion  of  this  time  was  oc- 
cupied in  making  the  necessary  inventory  by 
the  coroner.  Upon  the  trial,  considernble  at- 
tention was  paid  to  the  question  as  to  the 
amount  of  net  income  of  tlie  store  about  the 
time  of  the  levy  of  the  execution  of  the  sher* 
iff.  This  was  shown  to  be  rather  sinaU,  but 
it  was  shown  that  there  was.  to  say  the  leitst, 
over  $3,000  worth  of  goods  in  the  store 
levied  upon  by  the  sheriff,  and  also  replevied 
hack  by  the  defendant  in  error.  We  appre- 
hend that  in  estimating  the  damages  due  tlie 
<lefendant  In  error,  uniler  section  191  of  the 
Civil  Code,  the  jury  would  be  permitted  to 
titke  into  consideration  the  length  of  time 
intervening  between  the  levy  by  the  sheriff 
«nd  the  complete  restoration  of  defendant  in 
«rror  to  his  possession.  In  addition  to  this, 
we  think  it  would  be  entirely  proper  for 
them  to  consider  the  depreciation  in  value  of 
tiie  property  from  handling  in  making  the 
inventory.  It  is  true,  as  claimed  by  plaintiff 
in  error,  that  nothing  but  compensatory 
damages  could  be  allowed.  Yet  for  the  pur- 
pose of  arriving  at  the  just  compensation 
due  the  defendant  in  error,  or  growing  out 
of  the  levy,  or  wrong  by  plaintiff  in  error,  if 
wrong  it  were,  the  jury  would  be  entitled  to 
take  into  consideration  all  the  elements  of 
damage  in  the  case  as  shown  by  the  evidence. 
We  do  not  think  the  amount  of  damages 
found  by  the  jury  is  so  great  as  to  necessarily 
lead  to  the  conclusion  that  it  is  the  result  of 
«ither  bias  or  prejudice  on  the  part  of  the 
jury. 

It  is  next  contended  that  "the  verdict  is 
contrary  to  law  and  should  have  been  for  the 
defendant."  "We  have  carefully  r^ad  the  bill 
of  exceptions  throughout,  and  cannot  agree 
with  counsel  for  plaintiff  in  error  in  this 
conclusion.  As  we  have  already  said,  it  is 
sufflciently  shown  that  Flescher  was  indebted 
to  defendant  in  error  in  the  sum  of  $2,220.50, 
tnoney  which  bad  been  borrowed,  and  for 
which  Flescher  had  executed  his  note;  that 
defendant  in  error  whs  liable  to  the  cred- 
itors of  Flescher,  and  perhaps  of  Flescher  & 
Ilenline,  for  $2,000  more.  It  is  true,  per- 
liaps,  that  defendant  in  error  was  aware  at 
the  time  of  the  transaction  that  Flescher 
vraia  deeply  involved  in  debt,  and  was  per- 
haps insolvent;  but  tliat  would  not  neces- 
sarily prevent  him  from  procuring  payment 
of  his  indebtedness  if  the  same  were  bona 
fide,  and  securing  himself  against  the  liabili- 
ty which  existed  by  reason  of  his  having  be- 
come surety  for  Flescher  to  the  persons 
named  in  the  bill  of  exceptions.  We  can 
find  no  evidence  of  fraud  on  the  part  of  de- 
fendant in  error,  and  from  the  whole  tenor 
of  the  testimony  it  seems  to  us  that  it  can 
be  safely  said  that  the  transaction  was  sim- 
ply an  effort  on  the  part  of  defendant  in  er- 
ror to  secure  the  amount  due  him  by  Flescher 
and  the  amount  for  which  he  was  liable,  and 
also  on  the  part  of  Flescher  to  prefer  defend- 
ant in  error  who  was  one  of  bis  creditors  to 
the  exclusion  probably  of  others,  although  it 
does  not  appear  in  evidence  that  any  of  the 


creditors  of  Flescher  &  Henline  were  de- 
frauded or  Injured  or  delayed  in  the  collec- 
tion of  their  debts. 

Some  objections  are  made  to  tlie  instruc- 
tions given  to  the  jury  by  the  trial  court, 
but  it  would  serve  no  good  purpose  to  exam- 
ine these  instructions,  for  the  reason  that 
there  was  no  proof  presented  to  the  jury 
showing  any  right  upon  the  part  of  plain- 
tiff in  error  to  seize  the  gooJs  in  question. 
It  was  shown  no  doubt  to  the  full  satisfaction 
of  the  jury,  that  the  goods  levied  upon  were 
originally  the  property  of  defendant  in  error. 
He  replevined  them  from  plaintiff  in  error, 
and  showed  his  right  thereto.  We  are  un- 
able to  And  any  proof  offered  on  the  part  of 
plaintiff  in  error  which  would  entitle  him  to 
the  possession  of  the  goods.  As  stated  in 
Williams  v.  Eikenbury,  41  N.  W.  Bep.  770, 
recently  decided  by  this  court,  where  prop- 
erty in  possession  of  a  third  party  who 
claims  title  thereto,  and  the  right  of  posses- 
sion thereof  is  levied  upon,  the  sberiif  must 
show  his  right  to  levy  by  introducing  in  evi- 
dence the  process  under  which  he  levied,  the 
judgment,  etc.  It  is  not  necessary  to  redis- 
cuss  this  question.  We  have  found  nothing 
in  the  bill  of  exceptions  to  show  that  plain- 
tiff in  error  Wiis  entitled  to  the  goods,  even 
were  they  not  claimed  by  defendant  in 
error.  This,  of  course,  it  was  necessary  for 
him  to  do  in  order  to  made  bis  justification 
complete.  The  judgment  of  the  district 
court  is  affirmed.    The  other  judges  concur. 


Sellabs  et  al.  v.  Foster  et  al. 
(Supreme  Court  of  Netmuika.    June  27, 1880.) 

iKTOXICATtNO    LiQUORS  —  CtVII,   DamAOB    LawS— 
EXPBOTANCT  OF  LiFE— EviDBSCE. 

1.  A  table  showing  the  expectancy  of  life  in 
healthy  persons  of  difierent  ages,  printed  in  a  law- 
book of  Keneral  aoceptanoe  and  authority  in  the 
courts  of  this  8tat«,  as  the  Carlisle  tables  of  ex- 
pectancy, Is  admissible  in  evidence  in  cases  where 
such  evidence  is  applicable. 

a.  In  an  action  by  a  widow,  on  behalf  of  herself 
and  infant  child,  against  defendants,  saloon-keep- 
ers, and  their  sureties,  the  cause  of  action  being 
the  selling  of  intoxicating  liquors  to  the  husband 
and  father  of  the  plaintiff  and  her  said  child,  by 
reason  of  the  drinking  of  which  he  became  and 
was  intoxicated,  and  that,  while  so  intoxicated  and 
endeavoring  to  board  a  moving  freight  train  on  a 
railroad,  he  was  run  over  by  the  cars  and  killed, 
on  the  trial  there  was  introduced  in  evidence  an 
excerpt  in  the  form  of  a  table  of  expectation  of  life, 
but  which  contained  no  intrinsic  evidence  of  au- 
thenticity. Held  that,  while  said  excerpt  was  er- 
roneously admitted  in  evidence,  it  was  more 
favorable  to  the  party  excepting  than  was  the 
Carlisle  table  of  expectation  as  contained  in  a 
law-book  which  was  properly  admitted  ioevidence ; 
it  was  error  without  prejudice  to  the  plaintiff  in 
error. 

8.  To  entitle  a  plaintiff  In  error  to  a  review  of 
the  ruling  of  the  court  below,  on  the  rejection  of 
testimony,  it  is  required  that  the  party  complain- 
ing shall  have  mode  an  offer  of  the  testimony 
clearly  indicating  what  he  expects  to  prove  by  ihe 
witness,  in  response  to  the  question  propounded 
and  overruled  by  the  court.  See  Tates  v.  Kinney, 
41  N.  W.  Rep.  12S,  and  cases  cited. 

4.  Instructions  given  and  refused  examined,  and 
held  no  reversible  error  in  their  giving  or  refusal. 
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S.  The  evidence  considered,  and  7t«ld  to  •ustaln 
the  verdict. 

(Syllabiu  by  the  Court.) 

Error 'from  district  court,  Harlan  county ; 
Gaslin,  .Judge. 

C.  C.  Flamburg  and  James  MoNtny,  for 
plaintiffs  in  error.  T.  Judaon  Ferguson 
and  John  Datoson,  for  defendants  in  error. 

CioBB,  J.  This  cause  was  tried  in  the  dis- 
trict court  of  Harlan  county,  and  brought  to 
this  court  for  review  on  error.  The  plaintiff 
below,  Blanche  L.  Foster,  the  widow  of 
Henry  W.  Foster,  for  herself,  and,  as  next 
friend,  for  her  minor  child,  Edwin  Foster, 
complained  (1)  that  William  F.Sellars,  Fred- 
erick W.  Hildebrandt,  and  Frederick  E.  Dale, 
on  August  29,  30,  and  31,  and  September  1, 
1887,  were  engaged  in  the  retail  traffic  in 
intoxicating  liquors,  in  Alma,  Harlan  county, 
and  had,  on  said  days,  license  to  sell  malt, 
spirituous,  and  vinous  liquors,  issued  by  the 
proper  autliorities  of  Alma:  and  that,  on  said 
days,  Mathew  Becker,  Minna  A.  Kiiuiminga, 
John  Rolmer,  6.  Raisch,  Hermann  Nass,  Au- 
gust Dobberstein,  Ptiiilip  Ott,  and  J.  A. 
Smith  were  the  bondsmen  of  William  F.  Sel- 
lars.  (2)  That  at  the  time  Sellars,  Hilde- 
bi-andt,  and  Dale  procured  license  to  sell 
liquor,  on  May  1,  1887,  they  severally  gave 
bond  in  95, 000  to  the  state  that  they  would  not 
violate  any  of  the  provisions  of  chapter  60, 
C!omp.  St.,  entitled  "Liquors,"  or  any  of 
the  ordinances  of  the  corporation  of  Alma, 
during  the  year  from  May  1,  1887,  and  end- 
ing April  1,  1888,  and  pay  all  damages  that 
the  cummunity  or  individuals  might  sustain 
by  reason  of  .the  sale  of  intoxicating  liquors; 
that  the  bond  of  Sellars  was  signed  by  the 
above  defendants,  that  of  Hildebrandt  by 
Josiah  Zerbe  and  othtTs,  and  that  of  Dale  by 
Charles  Hummel  and  others;  and  that  all  of 
said  bondsmen  were  sureties  for  their  re- 
spective principals  on  August  29, 30,  and  31, 
and  September  1,  1887;  and  true  copies  of 
the  bonds  are  exhibited.  (^)  On  said  last- 
mentioned  days  the  plaintiff  was  the  wife  of 
Henry  W.  Faster,  and  a  resident  of  Alma, 
and  Edwin  Foster  is  their  minor  child.  (4) 
On  the  days  last  mentioned,  Henry  W.  Foster 
became  intoxicated,  and  continued  in  a  state 
of  intoxication  and  drunkenness  for  four 
days  up  to  tlie  time  of  his  death ;  that  he  spent 
his  time  on  those  days  in  the  saloons  and 
placesofbusinessof  Sellars,  Hildebrandt,  and 
Dale,  in  Alma.  ^5)  That  they  sold,  gave, 
and  furnished  to  him  the  liquors  which  caused 
his  intoxlpatiun,  and  furnished  it  in  sufficient 
qu.uitities  to  cause  bis  intoxication,  and  did 
causu  his  intoxication,  and  keep  him  under 
the  influence  of  liquor,  and  continued  to  sell, 
furnish,  and  give  liquors  and  intoxicating 
drinks  to  him  while  so  intoxicated.  (6) 
That  on  Scpteniber  1,  1887,  w^hiie  so  intoxi- 
cated and  under  the  influence  of  liquor  so 
sold,  furnished,  and  given  to  him  by  said 
Sellars,  Hihlebi-andt,  and  Dale,  in  Alma, 
Henry  W.  Foster  undertook  to  board  and 


get  on  a  train  of  cars  of  the  Burlington  & 
Missouri  River  Railroad,  in  Alma,  and  fell 
under  tlie  train  of  care,  and  was  thereby  run 
over,  and  had  his  leg  crushed,  and  was  other- 
wise injured,  from  which  he  suffered  and 
tiled  on  tlie  last-mentioned  day ;  that  said  ac- 
cident and  death  were  caused  from  the  effects 
of  the  liquors  so  sold  to  him  by  Sellars,  Hilde- 
brandt, and  Dale.  (7)  That  plaintiff  and 
her  minor  child  were  both  dependent  apoD 
Henry  W.  Foster  for  tl)eir  means  of  support; 
that  the  proceeds  of  his  labor  and  earnings 
amounted  to  $1,000  per  year,  which  he  ap- 
plieil  to  the  plaintiff's  support;  that  be  was 
35  years  of  age,  and  was  healthy,  energetic, 
and  industrious.  (8)  The  plaintiff  and  her 
minor  child  constitute  one  family,  Hnd  are 
without  means  of  support,  and  have  sus- 
tained damages,  in  the  premises,  in  the  sum 
of 815,000;  and prsy judgment, etc.  Tbede- 
fendants  W.  F.  Sellars,  Matbeiv  Becker,  Min- 
na A.  Kamminga,  John  Rohner,  6.  Raisch, 
Hermann  Nass,  August  Dobberstein,  Phillip 
Ott,  cind  J.  A.  Smith  answered,  admitting 
that  Sellars  is  engag«d  in  the  retail  liqnor 
traffic,  in  Alma,  and  that  they  are  bis  bonds- 
men, but  denjing  each  and  every  other  alle- 
gation of  the  plaintiff.  Other  defendants 
did  not  answer.  There  was  a  trial  to  a  jnry. 
with  findings  for  the  plaintiff,  and  damages 
assessed  against  the  defendants  named,  to  the 
amount  of  02,500.  The  motion  of  defend- 
ants for  a  new  trial  was  overruled,  and  judg- 
ment was  entered  against  said  defendants  on 
the  verdict. 

The  plaintiffs  in  error  assij^n  for  review 
the  following  errors  of  the  court  Ijelow:  (1) 
In  admitting  in  evidence  the  longevity  tables 
marked  "A. "  (2)  In  excluding  the  evidence 
of  li.  M.  Liberty  as  to  the  reputation  of  Hus- 
ton." (3)  In  rejecting  the  evidence  of  W. 
Campbell  as  to  the  reputation  of  Huston. 

(4)  In  overruling  defendants'  objection  to- 
the  question  to  plaintiff,  as  to  how  much  de- 
ceased could  have  earned  and  contributed  lo 
his  family's  support  during  his  life-time. 

(5)  In  giving  instruction  1  to  the  jury  on 
the  court's  own  motion.  (6)  In  giving  in- 
struction 2  on  the  court's  own  motion.  (7) 
In  giving  instruction  3  on  the  court's  own 
motion.  (8)  In  givihg  instruction  1  on  the 
motion  of  the  jilaintiff.  (9)  In  giving  in- 
struction 3  on  the  motion  of  thp  pluinliff. 
(10)  In  refusing  instructions  3,  4,  5,  and  9 
requested  by  dSendants.  (11)  In  refusing 
and  modifying  instruction  3  requested  bj-  de- 
fendants. (12)  In  overruling  the  defend- 
ants' motion  for  a  new  trial.  On  the  trial 
the  plaintiff  offered  in  evidence  a  printeil  ex- 
cerpt containing  tabulcir  rows  of  figures,  in 
the  form  of  longevity  tables,  of  the  expect- 
ancy of  life,  which  was  admitted  against  the 
objection  and  motion  of  defendants  (1)  that 
there  was  no  proper  foundation  laJd  for  its 
introtluction;  (2)  that  the  tables  offervd  do 
not  purport  to  ba  the  Carlisle  Tal>lea  of  Ex- 
pectation of  Life;  and  (3)  because  the  tables 
offered  have  not  been  proven  to  be  the  Car- 
lisle tables,  or  any  other  table  of  vitaliiy,  or 
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«aUK>rized  or  taken  from  any  text-book  of 
«uthorlty;  and  (4)  because  the  same  is  in- 
competent, irrelevant,  and  immaterial.  The 
plaintiff  offered  the  farther  evidence  of  so 
much  of  page  534  of  Maxwell's  Plending 
«nd  Practice  (3d  £>).  1880)  as  shows  the' 
Carlisle  Tuble  of  tlie  Expectation  of  Life,  to 
which  the  defendants  objected  fur  the  same 
reasons  stated  in  the  lust  motion. 

The  plaintiffs  in  error  now  argue,  in  the 
brief  of  counsel,  that  the  court  erred  in  the 
admission  of  these  tables  without  proof  that 
they  were  the  Ciirliste  tables,  or  that  they 
purported  to  be  such.  While  this  objection 
might  apply  to  the  printed  excerpt,  it  does 
not  apply  to  the  table  set  forth  in  Maxwell's 
Pleading  and  Practice.  This  text-book  be- 
ing an  authority  of  general  acceptance  in 
the  courts  of  this  state,  and  the  table  therein 
being  entitled  "Carlisle's  Table  of  Expecta- 
.  tion  of  Lite, "  with  a  brief  history  of  its  oon- 
struction  from  vital  statistics  collected  by  its 
author,  and  its  general  use  and  approval  as 
such,  relieves  it  of  the  technical  objections. 
It  was  admissible  under  the  authority  of 
most  text-writers  on  evidence.  The  excerpt, 
in  the  shape  presented,  may  be  admitted  as 
lacking  authenticity.  It  Is  not  a  copy  of  the 
table  in  the  authority  referred  to.  It  sets 
down  the  expectancy  of  a  persoo  at  35  years 
of  age  to  be  29  7-12  years,  while  in  the  table 
from  Maxwell's  volume,  which  we  hold  to 
be  admissible,  the  expectancy  is  set  tlown  at 
31  years.  The  printed  slip  introduced  being, 
tlierefore,  lees  unfavorable  to  the  plaintiffs 
in  error  than  the  book,  the  admission  of  the 
former  was  error  without  prejudice  to  the 
party  complaining. 

The  second  and  third  errors  relied  on  are 
based  upon  the  rejection,  by  the  court,  of 
certain  evidence  offered  by  the  plaintiffs  in 
error,  for  the  purpose  of  impoiicbing  one 
Charles  Huston,  who  had  testified  as  a  wit- 
ness for  the  plaintitT.  It  appears  from  the 
bill  of  exceptions  that  the  defendants  called 
as  a  witness  R.  M.  Liberty,  who  testiSed 
that  be  had  "lived  in  this  town"  (Alma)  for 
four  years;  that  he  knew  Charles  Huston, 
and  to  the  question,  "Do  you  know  his  gen- 
eral reputation  for.  truth  and  veracity  in  the 
community?"  be  answered,  "As  far  as  I 
know,  it  is  bad."  On  the  motion  of  the 
plaintiff  this  answer  was  stricken  out  as  ir- 
responsive and  improper,  and  counsel  for  de- 
fendants put  the  following  question :  "  State, 
if  you  know,  this  man's  general  reputation 
for  truth  and  veracity  in  this  community." 
The  objection  of  the  plaintiff  to  this  form 
of  inquiry  was  sustained,  and  the  defendants 
put  the  following  question :  "State  what  you 
do  know  about  his  general  reputation  for 
truth  and  veracity,"  to  which  the  plaintiff 
objected  and  the  objection  was  sustained, 
when  the  defendants  objected  and  the  objec- 
ticm  was  sustained,  when  the  defendants  put 
the  following  question:  "As  far  as  people 
say  anything  about  him,  what  is  his  reputa- 
tion for  truth  and  veracity?"  to  which  the 
jplaintifl's  objection   was   again    sustained; 


also  the  question,  "State  if  you  hare  heard 
of  his  reputation  for  truth  and  veracity  in 
this  community,"  which  was  overruled;  and 
then  was  put  the  question.  "Have  you  ever 
heard  anybody  call  his  general  reputation  for 
truth  and  veracity  in  this  community  in 
question?"  to  which  the  plaintiff's  objection 
was  also  sustained.  The  defendants  -tlien 
called  Williaui  Campbell,  a  witness  on  their 
behalf,  who  testilied  tliat  he  had  lived  "in 
this  town"  for  nine  years,  and  that  he  was 
acquainted  with  Charles  Huston.  "Question. 
Do  you  know  his  general  reputation  for  truth 
and  veracity  in  this  community?  Aturwer. 
I  don't  know  it  as  general.  I  have  heard  a 
few  persons  speak  of  his  truth  and  veracity." 
The  plaintiff's  motion  to  strike  out  the  an- 
swer as  irresponsive  and  improper  was  sus- 
tained. "Q.  Do  you  know  his  general  rep- 
utation for  truth  and  veracity  in  this  com- 
munity? A.  I  don't  think  he  is  generally 
known.  Q.  Do  you  know  his  reputation 
among  those  who  do  know  him?"  The 
plaintiff's  objection  to  this  questioo,  as  in- 
competent and  improper,  was  sustained.  It 
nowhere  appears  in  the  bill  of  exceptions 
that  the  d^endants  below  made  any  offer  to 
the  court  to  prove  any  specific  facts  for  the 
impeaching  of  the  witness  Huston,  by  either 
witness  Liberty  or  Campbell,  or  by  any  other 
witness;  and  while  there  was,  in  no  ev«nt, 
error  in  the  sustaining  of  objections  offered 
by  plaintiff  to  the  testimony  of  either  wit- 
ness, that  need  not  be  discussed  anew  here, 
as  it  has  become  a  settled  rule  in  this  stale, 
to  entitle  a  plaintiff  in  error  to  a  review  of 
the  ruling  of  the  court  below  on  the  rejec- 
tion of  testimony,  it  is  required  that  the 
party  shall  have  made  an  offer  of  the  testi- 
mony, clearly  indicating  what  he  escpected 
to  prove  by  the  witness,  in  response  to  the 
questions  propounded  and  overruled  by  the 
court. 

The  plaintiff  being  examined  as  a  witness 
in  her  own  behalf,  and  having  testified  to  her 
marriage  with  Henry  W.  Foster,  and  as  to 
his  habits  of  intoxication,  his  injury,  while 
intoxicated,  from  falling  under  the  moving 
cars  of  a  railroad  train,  bis  subsequent  death 
therefrom,  and  other  circumstances  tending 
to  support  her  action  against  the  defendants, 
her  counsel  proposed  the  question:  "State 
how  much  be  eouM  earn  and  contribute  to 
the  support  of  his  family  during  bis  life- 
time," to  which  the  defendants  objected  as 
immaterial  and  improper,  and  the  objection 
being  overruled,  she  answered,  "He  oould 
earn  91,000  a  year.  I  know  he  made  $1,200 
the  year  before  last,  and  last  year  he  got  4^0 
a  week,  and  some  per  cent,  from  Hutchins." 
The  overruling  defendants'  objection,  and 
permitting  the  plaintiff  to  answer  this  ques- 
tion, constitutes  the  fourth  error  argued  in 
the  plaintiff's  brief.  Counsel  seem  to  under- 
stand the  question  as  relating  directly  to. 
and  calling  from  tlie  witness,  an  opinion  or 
knowledge,  through  psychological  or  meta- 
physical means,  of  what  amount  her  de- 
ceased husband  would  have  been  able  to  earn 
Digitized  by  VjOOQIC 


910 


NORTHWESTERN  REPORTER,  Vol.  42. 


(Nelk. 


and  contribute  to  the  support  of  his  family, 
during  his  future  life-time,  had  he  been 
spared.  While  it  is  true  that  the  loss  to  tlie 
plaintiff  for  which,  under  the  law,  she  )iad  a 
cattse  of  action  against  the  defendants,  con- 
sisted in  the  loss  of  that  support  which  she 
hud  a  right  to  expect  from  the  earnings  of 
her  husband,  the  value  of  tliat  support  could 
only  be  estimated  by  proof  of  wliat  it  had 
been  In  the  past.  The  question  may  have 
been  infelicitously  put,  but  it  will  still  bear 
the  construction  evidently  placed  upon  it  by 
the  witness  in  her  answer,  and  by  the  court, 
as  wliat  he  bad  been  able  to  earn  and  con- 
tribute in  the  past  he  might  be  able  to  do  in 
the  future.  Her  answer  strongly  indicates 
that  such  was  the  construction  she  placed 
upon  it;  and,  whatever  might  be  said  of  the 
question  abstractly,  taken  in  connection  with 
the  circumstances  of  the  answer,  I  think  it 
free  from  error. 

The  fifth,  sixth,  seventh,  eighth,  and  ninth 
assignments  are  based  upon  the  court's  in- 
structions to  the  jury,  Kos.  1,  2,  and  3,  on  its 
own  motion  sand  the  eighth  and  ninth  assign- 
ments are  based  upon  instructions  Nos.  1  and 
S,  given  on  the  motion  of  the  plaintiff  below. 
These  instructions  are  set  forth  In  the  bill  of 
exceptions:  "(1)  If  you  And  the  principal  de- 
fendants werelicensed  tosell  malt,  spirituous, 
vinous,  and  intoxicating  liquors  or  drinks, 
and  that  the  other  defendants  wera  their 
bondsmen,  m  averred  by  plaintiff,  and  you 
tlnd  the  deceased,  Henry  W.  Foster,  at  the 
time  of  his  death,  was  intoxicated,  and  that 
such  intoxication  was  the  cause  of  his  death, 
and  yon  And  that  he  was  the  father  and  hus- 
band of  plaintiffs,  and  they  were  dependent 
on  him  for  their  support  as  alleged,  and  you 
And  all  the  principal  defendants  sold  or  gave 
to  deceased  intoxicating  drinks,  which  con- 
tributed to  such  intoxication,  and  you  far- 
ther And  the  plaintiffs  have  lost  the  means  of 
support  which  would  have  been  supplied  to 
them  by  said  deceased,  you  must  find  for  the 
plaintiffs  against  all  the  defendants,  assessing 
your  damages  at  actual  value  of  such  loss  of 
support  to  plaintiffs,  estimating  his  expect- 
ancy of  life  upon  the  Carlisle  tables  Intro- 
daced  in  evidence  before  yon,  If  you  And  the 
deceased  was  a  strong,  robust  man,  bearing 
in  mind,  in  any  event,  you  only  can  return  a 
verdict,  if  any,  against  those  principal  de- 
fendants and  their  Iwndsmen,  whom  you 
And,  by  a  fair  preponderance  of  evidence, 
sold  or  gave  to  deceased  the  intoxicating 
drinks  which  contributed  towards  or  caused 
intoxication  of  deceased,  which  ciiused  his 
death;  and  should  you  And  the  deceased  was 
intoxicated  at  the  time  of  his  deatli,  and  that 
his  decease  was  caused  by  such  intoxication, 
in  no,  nor  in  any,  event  can  you  return  a 
verdict  against  any  of  the  principal  defend- 
ants and  their  bondsmen,  unless  a  fair  pre- 
ponderance of  the  evidence  satisfies  you  such 
principal  defendants  sold  or  gave  to  deceased 
intoxicating  drinks,  which  caused  or  contrib- 
uted to  the  intoxication  of  the  deceased.  In 
other  words,  should  you  And  the  deceased 


came  to  his  death,  by  means  and  by  reasoa 
of  being  intoxicated,  at  the  time  and  place 
as  alleged,  yon  shall  find  against  such  of 
the  principal  defendants,  as  g^ve  or  sold  in- 
toxicating drinks  to  deceased,  and  their 
l)ondsmen, — and  this  you  must  find  from  the 
preponderance  of  evidence, — and  should  yon 
find  a  part  or  portion  of  the  principal  defend- 
ants gave  or  sold  intoxicating  drinks  to  de- 
ceased, and  H  part  or  portion  did  not,  you 
will  return  a  verdict  against  the  former  and 
their  bondsmen,  and  in  favor  of  the  latter 
and  their  bondsmen,  bearing  in  mind  your 
verdict  cannot  exceed  the  amount  of  damages 
claimed  against  any  principal  defendant,  and 
not  to  exceed  the  penalty  of  the  Irand  signed 
by  the  respective  bondsmen.  (2)  This  ac- 
tion l)eing  brought  for  loss  of  means  of  su)>- 
port  which  would  have  been  supplied  to  the 
plaintiffs  by  the  deceased  father  and  liust>and 
had  he  lived,  the  extent  of  such  loss  is  to  be 
considered  and  measured  by  yon  by  the  kind, 
character,  and  value  of  the  services  of  the  de- 
ceased to  plaintiffs  in  his  vocation  or  busi- 
ness wlien  living;  and,  as  to  the  value  of  the 
loss  of  such  means  of  support  to  the  minor 
child  of  plaintiff,  it  will  depend  in  some  de- 
gree upon  the  age  and  ability  to  support  l)ini- 
self,  bearing  in  mind  yon  cannot  take  into 
consideration  and  assess  remote,  speculative^ 
or  exemplary  and  punitive  damages;  but  you 
can  assess  damages,  if  any,  only  to  the  extent 
of  the  real  and  actual  value  nf  the  loss  of 
means  of  siipport  to  plaintiff  occasioned  by 
the  death  of  the  father  and  husband.  (3)  In 
passing  on  this  case  should  you  find  for  the 
plaintiff,  in  estimating  the  damages  you  must 
take  into  consideration  the  situation  nf  tlie 
deceased,  his  estate.  If  any,  the  physical  con- 
dition and  health  of  deceased,  his  means  of 
earning  money  and  a  livelihood,  and .  his 
habits  of  industry,  his  vocation,  the  daily, 
monthly,  or  annual  product  or  value  of  same, 
and  whether  any  of  the  plaintiffs  are  of  such 
tender  age  as  to  render  them  entirely  de- 
pendent upon  parents,  and  especially  upon  the- 
deceased,  for  support;  taking  into  considera- 
tion his  reasonable  expectation  of  life,  and 
should  you  find  he  was  a  strong,  robust  man. 
the  Carlisle  tables  of  expectnncy  introduced 
in  evidence  before  you  will  be  the  proper 
estimate  of  his,  the  deceased's  life."  Tlie 
plaintiff  then  asked  the  following  instruc- 
tions which  were  given: ,  "(1)  The  jury  are 
instructed  that,  though  they  may  believe 
from  the  evidence  that  the  deceased  had 
t)oaght  or  taken  liquor  at  places  other  than 
the  saloons  of  William  F.  Sellars  and  Fred- 
erick W.  Hildebrandt,  still  this  fact  would 
constitute  no  defense  to  this  action  provided 
the  jury  believe,  from  the  evidence,  tliat  the 
deceased  obtained  intoxicating  liquors  at  tlie 
saloon  of  Hildebrandt  and  Sellars,  which  con- 
tributed to  bis  intoxication,  and  that  his 
death  resulted  as  a  consequence  of  such  in- 
toxication." "(8)  If  yon  find  for  the  plain- 
tiff, you  will  find  such  damages  as  she  and 
her  minor  child  have  suffered  in  a  pecuniary- 
way  by  the  death  of  said  Foster.     It  is  proj>- 
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er  in  making  up  your  estimate  to  take  into 
consideration  the  occupation  of  the  deceased, 
liis  annuiil  earnings,  his  health,  bis  age, 
l)abits:and,  taking  all  these  facts  into  con- 
sideration, give  such  damages  as  will  com- 
pensate lier  and  her  minor  child  for  the  loss 
they  have  sustained  of  the  means  of  suppoi-t 
in  tl>e  death  of  said  Henry  W.  Foster.  A.nd 
it  is  proper  for  you,  in  this  connection,  to 
take  into  consideration  the  probable  length  of 
the  life  of  the  deceased,  Henry  W.  Foster,  if 
he  liad  not  lost  hia  life  by  the  accident." 
The  first  point  urged  by  counsel  in  the  brief, 
under  this  head,  is  that  the  instruction 
uutliorized  the  jury  to  assess  the  damages  for 
loss  of  support,  basing  the  assessment  solely 
on  the  Carlisle  tables  of  expectancy.  While 
the  defendants  admit  that  this  may  be  true, 
granting  that  the  tables  were  properly  ad- 
luitted,  and  in  case  the  deceased  was  shown 
to  have  been  a  strong,  robust  man,  yet  that 
the  charge  was  erroneous,  it  being  without 
reference  to  his  previous  habits  of  life,  and 
that  it  was  inappUcuble  to  the  issues  in  that 
the  deceased  was  not  shown  to  have  been  a 
strong  and  robust  man,  as  stated  in  the  in- 
struction. 

Taking  np  the  examination  ot  the  plain- 
tiff, where  it  was  last  referred  to.  when  con- 
sidering a  former  part  of  her  evidence,  it 
proceeded  as  follows:  "Question.  State  if  he 
supported  you  and  your  child  well.  Answer. 
I  never  wanted  for  anything  until  £  came 
here.  Q.  State  bis  physical  condition.  A. 
He  was  as  healthy  as  any  one. "  The  plain- 
tiff was  subjected  to  a  long  and  exiiaustive 
cross-examination,  in  which  no  reference 
whatever  was  made  to  the  physical  condi- 
tion, strength,  or  health  of  the  deceased; 
from  which,  as  well  as  from  her  direct  exam- 
ination, it  appears  that  he  was  a  pliotog- 
rapber,  which  had  been  iiis  vocation  up  to  the 
time  of  his  death,  and  being  "as  healthy  as 
any  one. "  as  testified  by  tlie  plaintiff,  there 
was  furnished  sufficient  evidence  to  the  jury 
of  his  being  a  strong,  robust  man.  The  sec- 
ond point  urged  in  the  brief  will  be  again  re- 
ferred to.  Counsel  complain  of  the  second 
instruction  that  it  assumes  that  the  plaintiffs 
in  error  gave  or  sold  to  deceased  intoxicating 
drinks  which  contributed  to  his  death,  and 
further  assumes  that  the  drinks  so  sold  caused 
the  intoxication  which  produced  his  death. 
A  careful  reading  of  the  instruction  im- 
presses me  with  the  belief  that  this  section  of 
the  counsel's  brief  was  written  through  a 
misapprehension  or  misapplication  of  fact; 
as  the  sole  object  and  purpose  of  the  instruc- 
tion was  to  caution  the  jury  against  consid- 
ering any  remote  or  speculative  damages  to 
the  plaintiff  below,  and  against  assessing 
exemplary  or  punitive  damages,  but  only,  in 
any  event,  to  assess  damages  to  the  extent  of 
the  real  and  actual  loss  occasioned  by  the  loss 
of  means  of  support  from  the  husband  and 
father.  No  reference  is  made  in  the  in- 
struction t<{  defendants'  giving  or  selling  in- 
toxicating drinks  to  the  deceased  which 
caused  his  deatb.    The  objection  made  to  the 


third  instruction  is  that  it  tells  the  jury  that 
in  estimating  the  damages  which  they  can 
find  plaintiff  entitled  to  recover,  the  physical 
condition  and  health  of  deceased,  his  means 
of  earning  money,  his  habits  of  industry,  liia 
vocation,  or  the  daily,  monthly,  and  annual 
value  of  the  same,  is  alone  to  be  taken  into 
consideration,  without  reference  to  the  part 
or  portion  of  the  product  of  his  labor  which 
went  to  the  support  of  the  defendant  in  er- 
ror. By  reference  to  her  testimony  it  will 
be  seen  that  she  had  been  married  to  the  de- 
ceased three  and  one-half  years;  tliat  after 
theic  miirriage  they  lived  at  Ida  Grove,  Io- 
wa, for  one  year,  during  which  he  was  in- 
toxicated twice.  They  removed  to  Syracuse, 
lu  this  state,  where  they  lived  a  year  and  a 
half,  during  which  he  was  intoxicated  but 
twice:  that  he  never  began  to  drink  to  ex- 
cess "until  he  came  here."  From  Syracuse 
tliey  removed  to  Pawnee  City,  and  remained 
less  than  a  year,  and  where  he  did  not  drink 
at  all;  that  he  went  thence  to  Republican 
City,  remaining  a  month  or  six  weeks;  that, 
before  she  joined  him  there,  he  drank  some; 
afterwards,  lie  was  slightly  intoxicated  once. 
About  July  20th,  preceding  bis  death,  tbey 
came  to  Alma,  where  he  shortly  commenced 
drinking  to  excess;  that,  during  all  the  time 
prior  to  coming  to  Alma,  he  devoted  his  en- 
tire earnings  to  the  support  of  his  wife  and 
child ;  that,  when  she  was  not  with  liim,  he 
sent  his  earnings  to  her;  that  they  accumu- 
lated about  S4U0  of  household  furniture, 
some  of  which  she  was  obliged  to  sell  for  her 
support  after  coming  to  Alma;  that  after 
coming,  and  up  to  the  time  of  his  death, 
tliough  his  earnings  were  considerable,  but 
a  trilling  part  was  devoted  to  the  support  of 
herself  or  child;  the  balance  and  greater 
part  was  spent  in  the  saloons  of  the  defend- 
ants. Applying  the  instruction  to  this  evi- 
dence, I  think  it  correct. 

Returning  to  the  Qrst  instruction,  defend- 
ants say  that  it  is  inconsistent  with  the  third 
instruction  requested  by  them,  and  modified 
by  the  court,  and  given  to  the  jury  as  follows: 
"(3)  If  the  jury  find  from  the  evidence  that 
the  deceased  was  in  the  habit,  prior  to  his 
coming  to  Alma,  and  afterwards,  of  drink- 
ing to  excess,  and  that  for  several  days  prior 
to  that  of  his  decease,  he  was  intoxicated. 
and  from  the  effect  of  which  he  became  and 
was  suffering  from  a  depressed,  unsteady,  or 
exciletl,  nervous  condition,  and  while  in  such 
condition  undertook  to  get  on  the  train,  and 
by  accident  was  thrown  under  the  train  and 
killed,  still  you  should  find  for  defendants, 
unless  you  should  find  that  the  deceased  waa 
intoxicated  at  the  time  of  the  accident;  that 
such  intoxication  caused  or  contributed  to  hi» 
death;  and  the  liquor  which  produced  this 
intoxication  was  sold  or  given  to  deceased 
by  the  defendants,  or  some  of  them,  their 
agents  or  employes," — which  the  court  re- 
fused to  give,  but  did  give  with  this  modili- 
cation:  "If  you  find  the  death  of  dece.-tsed 
was  caused  by  nervous  prostration,  or  phys- 
ical disability  occasioned  or  Citused  by  intoxi- 
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eating  drinks  sold  or  given  by  defendants,  or 
either  of  them,  agciinst  sach  defendants  or 
either  of  them,  or  his  or  their  bondsmen, 
you  will  be  warranted  in  finding  a  verdict, 
even  if  deceased  was  not  actually  drunk  or 
intoxicated  when  killed;  provided  Ins  death 
was  caused  by  such  and  said  intoxicating 
drinks."  The  argument  is  made  that,  by 
the  first  instruction,  the  jury  were  told  tliat 
in  order  to  And  for  the  plaintiff  they  must 
find  that  tlie  deceased  was  intoxicated  at  the 
time  of  his  death,  which  was  caused  by  such 
intoxication,  while  in  the  third  instruction 
asked  by  defendants,  as  modified  by  the 
court,  tliey  are  told  that,  if  they  find  that 
the  death  of  deceased  was  caused  by  nerv- 
ous prostration  or  physical  disability  oc- 
casioned or  caused  by  intoxicating  drinks 
sold  or  given  by  defendants,  or  either  of 
them,  against  such  defendants  or  either  of 
them,  or  his  or  their  bondsmen,  they  would 
be  warranted  in  finding  a  verdict,  even  if  de- 
ceased was  not  actually  drunk  or  intoxicated 
when  killed;  provided  his  deattt  was  the 
eoujM  o/guch  and  said  intoxicating  drinks. 
The  last  clause  of  the  modified  inatruction  is 
evidently  not  correctly  stated  in  the  bill  of 
exceptions.  It  never  could  have  been  so  in- 
tended or  written  by  the  judge  who  presided; 
nor,  had  it  been  thus,  could  it  have  escaped 
the  notice  of  counsel  of  either  side,  who  con- 
ducted the  trial  of  the  case,  '  It  will  there- 
fore be  corrected  in  tliis  court,  and  read  "pro- 
vided his  death  was  caused  by  sucli  and  said 
intoxicating  drinks;"  and,  so  read,  there  is 
no  inconsistency  between  it  and  the  first  in- 
struction of  the  court  on  its  own  motion. 
The  mental  and  physical'  prostration,  and 
inability  of  self -protection  in  the  face  of 
danger  from  excessive  drinking  of  intoxicat- 
ing liquors,  are  consubstantial  with  drunken- 
ness itself,  and,  with  the  same  conditions, 
takes  the  same  risks  and  penalties. 

CX>unsel  predicate  some  pait  of  their  argu- 
ment upon,  as  they  state  it,  the  refusal  of 
the  sixth,  seventh,  and  eighth  instructions 
by  the  court  on  the  motion  of  defendants. 
These  Instructions  are  not  found  in  the  t)ill 
of  exceptions.  There  are  only  found,  of 
those  not  heretofore  set  forth,  the  fourth,  fifth, 
and  ninth  asked  by  defendants,  and  refused 
by  the  court,  as  follows:  "(4)  The  court  in- 
structs the  jury  that,  if  the  death  of  a  party 
who  receives  an  injury  while  intoxicated, 
can  be  tntced  as  the  natural  and  probable  re- 
sult of  any  new  and  intervening  cause,  such 
as  reckless  exposure  of  himself,  the  liquor 
seller  will  not  be  responsible  to  the  wife  for 
the  death.  (5)  The  jury  are  instructed,  as  a 
matter  of  law,  that,  while  a  man  is  answer- 
able for  the  natural  and  probable  conse- 
quences of  his  own  acts,  still,  if  his  act  hap- 
pens to  concur  with  something  extraordinary, 
and  not  reasonably  to  have  been  foreseen, 
and  thus  produce  an  injury,  be  will  not  be 
liable  therefor:  provided  that  such  extraor- 
dinary and  unforeseen  condition  whs  not  pro- 
duced by.  or  was  not  the  dimct  result  of,  his 
own  wrongful  act."     "(9)  And.  as  a  mutter 


of  law,  that  the  damages  to  be  recovered  in 
an  action  must  always  be  tlie  natural  and 
proximate  consequence  of  the  wrongful  act 
complained  of.     If  a  new  force  or  power 
has  intervened,  of  itself  sufficient  to  stand 
as  the  cause  of  the  mischief  or  injury,  tlie 
first  must  be  considered  too  remote."    It  is 
argued  that  these  were  erroneously  refused. 
The  theory  and  text  of  these  were  those  of 
the  seventh,  eighth,  ninth,  and  tenth  pray- 
ers for    instructions,   ofl'ered    and  refused 
on  the  trial  of  the  case  ot  McClav  v.  Wor- 
rall,  18  Neb.  44,  24  N.  W.  Rep.  429,  whlcli 
were,  I  conceive,  sufficiently  considered  and 
properly  disposed  of  in  the  opinion  of  that 
reported  case,   which  is  referred   to  here, 
rather  than  to  go  over,  unnecessarily,  tlie 
same  ground  again.     There  was  no  error  in 
the  refusal  to  give  these  instructions.    The 
evidence  in  this  ease  sufficiently  establishes 
the  facts  that  the  deceased  had  been  for  a 
considerable  timn  drinking  to  excess  of  liq- 
uors sold  and  furnished  to  him  b^  the  prin- 
cipal defendant  against  whom  the  judgment 
In  the  court  below  was  rendered;  that  on 
Monday,  Tuesday,  and  Wednesday,  the  29th, 
30th,  aud  31st  days  of  August,  he  was  deeply 
intoxicated  on  liquors  sold  and  furnislied  by 
defendant  and  his  employes;  that  on  neither 
Tuesday  nor  Wednesday  night  was  he  capa- 
ble, from  intoxication,  to  get  bis  clothes  off 
and  go  to  bed;  that  he  was  under  the  influ- 
ence of  intoxicating  liquors  continuously  up 
to  the  time  of  the  accident  which  caused  iiis 
death.     Tliere  can  be  no  doubt  from  the  evi- 
dence that,  on  the  morning  of  September  1st, 
he  drank,  twice,  two  drinks  of  spirituous 
liquor,  though  not  in  the  saloon  of  the  de- 
fendant Sellars,  and  that,  shortly  before  the 
accident,  he  wiis  furnislied  with  a  bottle  of 
whisky,  part  of  which  was  on  his  person  at 
the  time  of  the  accident.    This  buttle  of 
whisky,  the  witness  Huston  testifies,   was 
furnished  to  him  by  the  bar-keeper  of  Sellars, 
through  the  agency  of  the  witness.     J.  D. 
Whiteluck,  at  whose  house  the  deceased  and 
his  family  were  boarding,  and  who  was  railed 
as  a  witness  by  defendants,  testified  that,  on 
the  day  of  tlie  accident,  at  dinner-time,  he 
saw  him,  and,  in  reply  to  defendants'  couji- 
sel  and  the  question,  "Was  he  drunk  or  so- 
ber?" answered,  "He  hud  been  drinking,  but 
I  would  say  that  he  was  nearer  sol)er  than 
drunk.     I  said  to  his  wife,  he  was  sobering 
up.    She  said  she  wished  he  would."     On 
this  day,  September  1st,  in  a  condition  be- 
tween drunk  and  sober,  but  suffering  from 
the  depressed,  nervous,  and  enfeebled  condi- 
tion of  mind  and  l)ody  caused  by  long,  con- 
tinuous intoxication,  from  which  he  had  in 
no  degree  recovered,  in  endeavoring  to  bo:ird 
a  moving  freight  train  of  cars  in  the  railroud 
track,  he  was  run  over  and  killed.     While 
this  case  in  many  of  the  fentures  of  the  tria;. 
and  especially  in  the  preparation  of  the  bill 
of  exceptions,  is  not  entirely  satisfactory  to 
a  reviewing  court,  there  is  in  it  no  sufficient 
cause  for  reversing  the  judgment,  and  it  is 
therefore  affiriiie.l.    Tlie  o.  lier  j  udges  concur. 
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STATB  v.  0B£BN. 

<Supr«nM  Court  of  Ifebraska.    June  87, 18S9.) 

OoouPATioir  Ta^ 

1.  A  village  bas  anthority  to  levy  •  reasonable 
oocnpaUon  tax,  wUoh  conforms  to  th»  reqiiiv»- 
tnent«  oX  the  constitution  and  statute;  but  sucb 
tax  Is  a  mere  oivU  liability,  to  be  collected  by  levy 
and  sale  of  property,  and  not  by  arrest  and  imprls-. 
onment. 

2l  Wbof*  it  to  Moeeaai?  to  Uceosa  a  traffic,  as 
the  sale  of  intoxicating  liquors,  or  a  particular 
kind  of  business,  ■which.  If  not  licensed  and  regu- 
lated, may  be  used  to  defraud  individuals  or  the 
puMiA  ^  right  to  punish  by  imprisonmeat  for  • 
ladlura  to  pay  the  license  fee  and  take  out  license 
Is  uni^uestloned,  because  such  power  is  necessary 
for  the  preservation  of  order  and  welfare  of  so- 
ciety, but  this  power  does  not  afply  to  a  mere  oo- 
oupBtioa  tax. 

{SvUabus  by  the  Court) 

Exceptions  from  district  court,  Cass  conn- 
ty;  Chapsian,  Judge. 

J.  H.  Haldeman,  for  plaintiff  in  error.  T. 
B.  Stevenson^  for  deftBndant  tn  error. 

UxxvrsiiL,  J.  The  ttefendant  ia  error  was 
arrested  foe  violating  an  ordini<Dce  of  the 
village  cf  £linwQucl,  in  Chbs  county,  h.y  ttdl- 
ing  to  pay  an  occupation  tax,  and  on  tiie  trial 
before  » justice  of  the  peace  uf  that  village 
was  found  guUtj,  and  Mntcuced  to  "pay  a 
One  of  #10,  and  pay  the  cosla  o^  this  suit 

taxed  at and  be  committed  to  Uie  jail 

of  the  county  until  said  fine  and  costa  are 
paid."  Green  appealed  to  the  district  court 
of  Cass  county,  where,  on  bis  motion,  tlie 
proceeding  was  dismissed.  The  attorney  who 
appeared  for  the  village  thereupon  obtained 
tlie  consent  of  the  attorney  of  C^sa  county  to 
appear  for  him  in  tlie  supreme  court  in  order 
to  settle  the  law  of  the  case,  and  tbereup<Ki 
obtained  leave  from  this  court  to  file  a  peti- 
tion in  error.  The  ti'anscript  of  the  justice 
contains  all  the  proceedings,  and  is  quite 
lenjttby.  The  complaint,  as  it  appears  tiWre- 
in.  is  aa  follows:  "The  State  of  KebrasJia, 
Village  of  Elmwood,  Csss  county.  The  com* 
plaint  of  S.  D.  Eella.  of  said  county,  made 
before  me,  Wm.  Delee,  a  Justice  of  the  peace 
witliin  Stove  Creek  precinct,  in  said  village 
and  county  of  Caaa,  state  aforesaid,  who  Im- 
ing  duly  sworn  deposes  and  says  that  on  the 
1st  day  of  June,  A.  D.  1688,  in  said  viilnge 
of  Elmwood  and  said  county,  one  James  U. 
Oreen  did  then  and  there  wrongfully  and  un. 
lawfully  engage  in,  carry  on,  and  maintain 
the  business  and  occupation  of  keeping  a 
drug-store,  and  dealing  in  dru;{B.  without  hav- 
ing first  paid  the  occupation  tax;  of  $S,  Qxed 
ai^  provided  by  ordinance  number  3  uf  said 
village,  and  without  having  first  othvrwise 
cwmplied  with  the  provisions  of  said  ordi- 
nance, being  an  ordinance  entitled  'An  ordi- 
nance, to  raise  a  revenue,  and  levy,  define,  and 
provide  for  the  collection  uf  a  tax  on  business, 
professions,  and  occupations,  in  the  village  of 
Elmwood.  Nebraska,'  which  ordinance  pro- 
vides tluit  any  person,  firm,  aasociatii^n,  com- 
pany, or  corporation,  who  shall  carry  on  and 
tnaiutain  a  business  of  keoping  a  drug-store  in 
said  village  without  having  liist  )>aid  the  said 
tax  of  $3,  as  fixed  by  said  ordinance,  and 
v.42x.w.no.l3— 58 


complied  with  all  provisions  of  said  ordinance, 
shall  forfeit  and  pay  the  sura  of  not  less  than 
$10,  and  not  more  than  $25,  for  every  five 
days  that  the  provisions  of  said  ordinance 
slutU  be  so  violated;  tbatsaid  James  H.  Green 
has  for  more  than  five  days  from  the  25tb 
day  of  Alay,  1888,  the  time  said  ordinance 
took  effect,  violated  Uie  provisions  of  said 
ordinance,  and  neglected  and  refused  to  pay 
the  lax  fixed  by  aaid  ordinance;  that  said  or- 
dinance was  passed  and  approved  the  21st  of 
May.  1888,  and  duly  published  in  the  Elm- 
wood  Echo,  a  newspaper  of  general  circula- 
tion, and  published  in  said  village  on  the 
25tli  day  of  May,  1888,  and  by  the  provisions 
tliereof  said  ordinance  took  effect  at  the  time 
of  its  passage,  approval,  and  publiuatioa. 
Furtlier  a^nt  saUh  itot.  S.  D.  Ehxls. 
Subscribed  in  my  presence,  and  sworn  to  be- 
fore me,  tlus  10th  day  of  August.  1888.  Wu. 
Delss,  Justice  of  the  Peace." 

No  copy  of  the  ordinance  appears  in  the 
record.  U  is  impossible  for  this  court  to  de- 
termine whether  or  not  the  village  author- 
ities of  Elmwood  have  properly  exercised  the 
puwer  conferred  upon  them  or  not.  In  that 
portion  of  .the  ordinance  set  out  in  the  com- 
plaint there  is  no  allegation  tliat  the  punish- 
ment for  a  failure  to  comply  with  the  ordi- 
nance is  imprisonment.  In  fact  we  are  led 
to  infer  that  the  proposed  punishment  was 
by  a  penalty  for  each  five  days  in  which  there 
was  a  delay  of  payment.  There  is  but  little 
doubt  of  the  power  of  the  village  to  impose  a 
reasonable  occupation  tax  which  conforms  to 
the  constitution  and  statute.  Sucl)  taxes, 
however,  are  to  be  collected  by  levy  and  sale 
like  any  other  tax,  and  not  by  imprisonment. 
Where  it  is  necessary  to  license  a  traffic,  as 
thHt  of  the  sale  of  intoxicating  liquors,  or  a 
particular  kind  of  business,  which,  if  not 
licensed  and  regulated,  may  be  used  to  der 
fraud  individuals  or  the  publicw  the  right  to 
punish  by  imprisonnisnt,  for  a  failure  to  pay 
the  license  fee  and  take  out  license,  is  un- 
questioned, because  such  power  is  necessary 
for  the  preservation  ot  order  and  welfare  of 
society;  but  Uig  mere  collection  of  revenue 
cannot  be  done  in  this  manner.  The  pro- 
ceeding against  Green  by  arrest  was  unau- 
thorized, and  he  could  not  be  imprisoned  for 
a  mere  failure  to  pay  a  tat  on  his  business. 
The  judgment  of  the  district  court,  there- 
fore, is  right,  and  is  atiirmed.  The  other 
judges  concur. 


Stoddard  Manuf'g  Co.  e.  Krause  at  al. 
(Smn-eme  Court  of  Nebrtuka.    June  27, 1839.) 

FAMTNCBSmP— OlBSOLUriON— NOTICX. 

1,  Ad  ostensible  partner  retiring  from  a  firm 
must  give  notice  of  lus  retirement,  pr  he  will  be 
liable  tq  creditors  of  the  continuing  Arm  or  part- 
ner who  either  carries  on  the  business  or  is  oharfred 
with  the  duty  of  liquidating  the  business  ot  the 
partnership. 

3.  To  affect  the  rights  of  one  dealing  with  a 
partnership  firm,  actual  notice  of  its  dissolution 
must  be  brought  home  to  him,  Johnson  v.  Tottea, 
3  Cal.  843. 

{Syllabus  by  Uie  Court)  I  \^r^nlr> 
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McAllister  dt  Cornelius,  for  plaintift  in 
error.  M.  Whitmoyer,  for  defendants  in 
error. 

Cobb,  J.  This  cause  was  brought  to  this 
court  on  error  from  the  district  court  of 
Platteoounty.  TheStoddard  Manufacturing 
Company,  organized  as  a  corporation  under 
the  laws  of  the  state  of  Ohio,  and  authorized 
to  do  business  in  this  state,  complain  that 
Gus.  R.  Krause.  Henry  Lublier,  and  W.  J. 
Welch,  a  copartnership  formed  and  doing 
business  in  this  state,  under  the  firm  name 
of  Krause,  Lublcer  &  Welch,  on  .J urn?  24, 
1886,  bought  of  the  company  certain  guods, 
wares,  and  merchandise,  consisting  of  agri- 
cultural implements,  which  were  delivered  to 
the  firm,  in  part  payment  for  which  that  firm 
indorsed  and  transferred  to  the  company  a 
certain  promissory  note,  as  follows:  "8100. 
Columbus.  Neb.,  October  1,  1886.  No.  — . 
On  or  before  the  first  day  of  July,  1887,  for 
value  received,  I  or  we  promise  to  pay  Krause, 
Lublcer  &  Welch  or  order  one  hundred  dol- 
lars, at  Columbus  State  Bank,  with  interest 
from  date  until  paid  at  the  rate  of  ten  per 
cent,  per  annum.  [Signed]  G.  R.  Krause.  " 
Indorsed:  "Pay  to  the  order  of  tlie  Stod- 
dard M'f'g  Co.  Protest  waived.  [Signed] 
Krause,  LuBKER  &  Welch,"— which  was 
not  paid  by  either  drawer  or  indorser.  Also 
a  second  promissory  note,  as  follows:  "$26. 
Columbus,  Neb.,  Aug.  24th,  1886.  On  or 
before  the  Ist  day  of  June,  1887,  for  value 
received  in  one  hay-ralte,  I,  we,  or  either  of 
us  promise  to  pay  the  Stoddard  Manufactur- 
ing Company,  Dayton,  Ohio,  or  order,  twenty- 
six  dollars,  at  the  Columbus  State  linnk,  with 
interest  at  the  rate  of  ten  per  cent,  per  an- 
num from  date  until  paid.  [Signed]  Wm. 
T.  Price."  Indorsed:  "For  value  received 
I  or  we  hereby  guaranty  the  payment  of  the 
within  note  at  maturity,  or  at  anytime  there- 
after, or  any  renewal  of  the  same,  and  hereby 
waive  protest,  demand,  and  notice  of  non- 
payment  thereof.  [Signed]  Krause.  Lub- 
KER  &  Welch," — which  was  not  paid  by 
drawer  or  guarantor,  by  reason  of  which  the 
company  demand  Judgment  against  the  firm 
for  8126,  with  interest  ai  10  per  cent,  on  8100 
from  October  1, 1886,  and  at  the  same  rate  on 
826,  from  August  24, 1886,  and  costs  of  suit. 
The  separate  answers  of  defendants  Lubker 
and  Welch  denied  each  and  every  allegation 
of  the  plaintiff,  except  that  it  is  a  duly-au- 
thorized  corporation.  There  was  a  trial  to  a 
jury,  with  a  finding  for  the  defendants  as  to 
the  first  note  of  8100,  and  for  the  plaintiff  on 
the  second  note  of  826,  with  verdict  for 
plaintiff  of  830.50.  The  plaintiff's  motion 
for  a  new  trial  was  overruled,  and  judgment 
entered  on  the  verdict,  and  exceptions  taken. 
The  plaintiff  in  error  assigns  the  following 
errors:  (1)  The  verdict  is  contrary  to  law; 
(2)  the  verdict  is  not  sustained  by  the  evi- 
dence; (8)  the  court  erred  in  giving  the  in- 
struction to  the  jury. 

It  appears  from  the  evidence  that  the  de- 
fendants, Krause,  Lubker,  and  Welch,  were 


general  partners,  engaged  in  the  sale  of  agri- 
cultural implements  at  Columbus,  in  this 
state,  as  a  firm  or  partnership  of  the  name 
andstyleof  "Krause,  Lubker  &  Welch."  For 
aught  that  appears  in  the  case,  they  were  all 
active  partners,  taking  an  equal  part  in  tlie 
business  of  the  firm.     They  purchased  agri- 
cultural implements  on  credit  of  tbe  plain- 
tiff, a  manufacturing  corporation  of  Dayton, 
Ohio,  under  an  agreement  that  plaintiff  re- 
ceive in  payment  for  said  goods  from  time  to 
time  the  notes  of  the  customers  of  said  firm, 
indorsed  or  guarantied  by  them.     The  firm 
was  dissolved  on  the  3d  or  4th  day  of  Novem- 
ber, 1886,  being  then  indebted  to  the  plain- 
tiff.    There  was  evidence  offered  which  it  is 
assumed  tended  so  prove  that  a  notice  of 
such  dissolution  was  published  about  that 
date,  but,  upon  objection,  said  evidence  was 
rejected.    It  does  not  appear   whether  tbe 
business  was  continued  by  any  or  either  of 
the  partners,  nor,   indeed,   what  were  the 
terms  of  the  dissolution,  or  whether  any  pro- 
vision was  made  for  winding  up  or  settling 
the  partnership  business.     But  it  does  appear 
that  on  or  about  the  10th  day  of  said  montli 
of  November  the  plaintiff  received  by  mail 
from  the  defendants  an  invoice  of  indorsed 
and  guarantied  notes  to  apply  on  the  indebt- 
edness of  defendants  to  the  plaintiff,  the  re- 
ceipt of  wiiich  was  acknowledged  by  letter 
dated  the  10th  of  said  month,  and  in  the  due 
course  of  business.     In  this  invoice  or  re- 
mittance of  notes  were  the  notes  sued  on. 
While  the  evidence  is  not  very  clear,  there 
can  be   no  doubt  that  the  defendants  bad 
credit  on  their  account  with  tbe  plaintiff  for 
the  full  amount  of  these  notes.    It  does  not 
appear  which  one  of  the  defendants  performed 
the  clerical  work  of  inclosing  and  mailing 
said  package  of  notes  to  the  plaintiffs,  or  of 
writing  the  letter  of  transmittal,  nur  do  I 
think  it  at  all  iniportant.     It  appears  from 
the  testimony  of  the  defendant  G.  R.  Krause 
that  at  tiie  time  of  the  dissolution  be  was  in- 
debted to  the  firm  for  a  pulverizer,  a  rake,  and 
some  other  goods  of  the  plnlntifT's  manufact- 
ure, amounting  in  all  to  8100,  which  be  bad 
taken  for  use  on  lils  farm;  that  he  executed 
his  note  to  the  firm  therefor,  and  placed  it  in 
the  firm's  safe,  and  entered  it  on  the  books  of 
tbe  firm  after  having  indorsed  it  in  the  name 
of  tbe  firm.    This  instrument,  he  says,  he 
placed  on  the  note  after  tbe  dissolution  ot 
the  firm.    But  it  appears  from  the  deposi- 
tion of  William  J.  Jones,  book-4ceeper  and 
treasurer  of  the  plaintiff,  that  the  two  notes 
sued  on  were  received  by  the  plaintiff,  in- 
dorsed to  it,  on  tbe  10th  day  December,  1886. 
as  a  part  of  an  invoice  or  remittance  of  notes 
as  hereinbefore  referred  to,  made  on  tbe  4th 
day  of  the  said  month ;  that  the  defendant 
firm  had  fuU  credit  on  their  indebtedness  to 
the  plaintiff  for  the  said  invoice  or  remittance 
of  notes,  including  the  notes  sued  on.  and 
that  no  part  of  the  notes  sued  on  had   been 
paid ;  and  that  at  the  date  of  the  receipt  of 
said  notes  plaintiff  had  no  notice  of  the  dis- 
solution of  said  firm.         /     ^^^1^ 
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The  court  instructed  the  Jury  as  follows: 
"In  this  case  the  answeringidefendants,  hub- 
ker  antl  Welch,  admit  their  liability  for  the 
amount  of  the  note  of  W.  T.  Price.  You 
will  tberefora  find  for  the  plaintiff  to  the 
amount  of  said  note.  The  law  and  the  facts 
are  with  the  defendants,  so  far  as  the  note 
signed  by  G.  li.  Krause  is  concerned,  and  you 
will  find  for  tlie  defendants  as  to  that  note." 
The  plaintiff  presented  the  following  instruc- 
tion, which  WHS  refused:  "The  court  in- 
structs the  jury  that  if  tbey  find  from  the 
evidence  that  the  goods  in  oontrovei-sy  were 
sold  and  delivered  to  the  defendants,  and  the 
notes  in  suit  were  transferred  to  the  plaintiff 
before  it  was  informed  of  the  dissolution 
of  the  firm  of  Krause,  Lubker  &  Welch,  the 
defendants  are  liable."  While,  as  above 
stilted,  it  does  not  appear  from  the  bill  of  ex- 
ceptions whether,  after  the  dissolution  of  the 
firm,  the  business  was  continued  by  any  or 
either  of  the  partners,  or  whether  any  pro- 
vision was  made  for  winding  up  or  settling 
the  partnership  business,  yet  there  is  a  hint 
in  the  testimony  of  Henry  Lubker,  who  was 
sworn  and  examined  as  a  witness  on  behalf 
of  the  defendants,  that  Mr.  Krause  was  either 
by  the  terms  of  the  dissolution,  or  by  the  suf- 
ferance, permission,  and  assent  of  the  other 
partners,  the  liquidating  partner  of  the  dis- 
solved firm.  I  copy  from  the  evidence  of 
Henry  Lubker:  "Question.  Take  this  926 
note,  maiked  •  Exhibit  B,*  Mr.  Lubker.  Who 
was  the  owner  and  in  possession  of  that  note 
at  the  time  of  the  dissolution  of  your  firm? 
Annoer  Why,  the  flrtu  of  Krause,  Lubker  & 
Welch  held  it  in  trust  for  the  Stoddard  Man- 
ufacturing Company  till  we  dissolved,  and 
then  turned  it  over  to  Mr.  Krause.  Q.  Who 
indorsed  that  note?  A.  I  don't  know.  It 
looks  like  Mr.  Krause.  Q.  Was  that  indorsed 
-while  the  partnership  was  in  existence?  A. 
No,  sir.  Q.  Did  your  firm  ever  indorse  that 
note  and  transfer  it  to  anybody?  A.  No, 
sir." 

The  case  of  Lloyd  v.  Thomas,  79  Pa.  St. 
U8,  is  a  case  precisely  in  point  to  the  case  at 
bar  if  Krause  was  expressly  or  impliedly 
made  the  liquidating  partner  upon  the  disso- 
lution of  the  Arm.  I  copy  the  syllabus: 
"A  firm  dissolved  in  May,  giving  notice  by 
publication,  and  authorizing  one  to  use  the 
tirm  name  as  liquidating  partner.  In  August, 
without  the  knowledge  of  his  fellows,  he  drew 
notes  payable  to  the  firm;  indorsed  them  with 
the  firm  name;  had  them  discounted  by  bank- 
ers with  whom  the  firm  had  never  had  deal- 
ings. The  proceeds  of  the  notes  passed  to 
the  individual  credit  of  the  partner  making 
them.  There  was  evidence  that  the  proceeds 
-were  applied  to  the  firm  debts.  Held,  that 
if  the  notes  were  bonaftde  for  liquidation. 
And  the  proceeds  applied  to  payment  of  firm 
debts,  the  other  partners  would  be  liable." 
In  the  case  of  Fulton  v.  Bank.  92  Pa.  St.  112, 
-the  court  in  the  opinion  say:  "It  is  well  set- 
tiled  that,  after  dissolution,  a  liquidatiug  part- 
ner may  bind  his  late  cupurtners  in  borrowing 
money  to  pay  the  debts  of  the  late  firm.    He 


may  renew  an  accommodation  indorsement, 
and  give  notes  to  liquidate  the  partnership 
indebtedness.  •  •  •  The  authority  to 
act  as  a  liquidating  partner  does  not  require 
an  express  and  specific  appointment.  AVhen 
one  so  acts,  with  the  knowledge  of  his  late 
copartners,  their  permission  may  be  pre- 
sumed." In  his  late  and  valunble  work  un 
the  Principles  of  Partnership,  Prof.  Parsons 
thus  states  the  rule:  "If  no  liquidating  part- 
ner is  appointed,  any  partner  who  continues 
the  business  can  bind  bis  copartnera  for  a 
liquidation."  Section  185.  In  the  case  at 
bar,  although,  as  above  stated,  there  was  an 
attempt  to  prove  the  publication  of  a  notice 
of  a  dissolution  of  the  partnership  of  defend- 
ants, yet  no  evidence  of  such  publication  was 
received  or  is  to  be  found  in  the  record.  It 
has  often  been  held  that,  where  a  partnership 
relation  has  existed  between  two  or  more  per^ 
sons,  and  oneormore  of  them  seek  to  defend 
against  an  obligation  incurred  in  the  partner- 
ship name  by  one  or  more  of  the  partners, 
who  continue  the  business,  on  the  ground 
that  the  p»rtnei-ship  had  been  dissolved,  they 
must  prove  at  least  constructive  notice  of 
such  dissolution.  See  Southern  v.  Grim,  67 
III.  106;  Speer  v.  Bishop,  24  Ohio  St.  598; 
Johnson  v  Totten.  8  Cal.  343;  Williams  ▼. 
Bowers,  15  Cal.  821;  and  Woodruff  v.  King, 
47  Wis.  261,  2  N.  W.  Rep.  452.  But,  as 
there  must  be  a  new  trial,  it  is  deemed  not 
inappropriate  to  say  that  the  mere  publication 
of  a  notice  of  dissolution  in  a  local  newspa- 
per, at  the  residence  of  defendants,  would 
probably  not  be  deemed  binding  upon  tlie 
plaintiff,  a  resident  of  a  distant  state,  with 
whom  defendants  had  long  had  important 
dealings  and  business  relations,  but  that  act- 
ual notice  should  be  brought  home  to  it. 
The  j  udgment  of  the  district  court  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  law.  The  other 
judges  concur. 
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Adversb  PossMBioN— Quietiiio  Titu. 

1.  A  party  who  has  been  In  the  actual  open,  no- 
torious, exclusive,  adverse  possession  of  real  es- 
tate tor  10  years  tnereby  acquires  an  absolute  title 
to  such  real  estate,  and  may  maintain  an  action  to 
have  cerbkin  deeds  which  are  clouds  upon  the  title 
set  aside  and  declared  void,  and  quiet  his  posses- 
sion in  t^e  premises. 

8.  The  faUnre  to  allege  in  the  petition  that  the 
plaintiff  had  been  in  the  exclusive  adverse  posses- 
sion of  the  premises  for  10  years,  and  of  the  court 
to  find  that  fact  in  the  decree,  is  not  a  material  er- 
ror after  judsment,  where  the  proof  shows  the 
possession  to  Have  bieen  of  that  character. 

8.  Acts  of  notoriety,  such  as  building  a  fence 
around  the  land,  entering  upon  It  and  making  im- 
provements thereon,  and  the  payment  of  taxes  on 
the  land,  are  sufBcient  to  constitute  adverse  pos- 
session. 

ISyllabiu  bu  the  Court) 

Appeal  from  district  court.  Oto«  county; 
Chapman,  Judge. 

Edioin  F.  T^arren,  for  appellant.  Charltt 
W.  Seymour,  for  respondent..  ^^(^oOgle 
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Mazweli^  J.  This  action  was  brought 
in  the  district  court  of  Otoe  county,  to  quiet 
tlie  plaintiff's  title  to  certain  real  estate,  and 
»n  the  trial  a  decree  was  entered  in  liis  favor. 
The  plaintiff  alleges  In  his  petition:  "(1) 
That  he  is  the  owner  in  fee-simple,  and  in 
the  possession,  of  the  following  described  lots 
«r  parcels  of  land,  situate  in  the  county  of 
Otoe,  in  said  state  of  Nebraska,  known  as  lots 
Bumber  one  and  two,  in  bloclc  number  thir- 
ty-one, in  Greggsport,  an  addition  to  Ne- 
biaslva  City,  according  to  the  recorded  plat 
sf  the  said  addition.  That  he  has  l>een  thus 
in  the  u  udisturbed,  peaceable,  and  adverse  pos- 
session tl)ereof ,  and  of  the  whole  tliereof,  for 
the  period  of  seventeen  years  last  past,  and  es- 
pecially adverse  to  the  claims  of  tiie  said  de- 
fendants above  named,  and  of  each  of  Ihem. 
That  the  said  defendant  Milton  Furnia  claims 
to  have  some  title  to  said  described  premises 
by  virtue  of  a  certain  deed  ordeeds  from  one 
ThomasB.  Stevenson  to  him,  but  that  neither 
the  said  Stevenson,  nor  any  of  his  grantors, 
nor  the  said  defendant  Fornia,  ever  had  pos- 
aessioD  of  the  said  premises,  or  any  part 
thereof.  That  the  said  defendant  A.  H. 
Pearce  also  claims  some  title  thereto,  by  vir- 
tue of  certain  deeds  to  him  executed  from 
other  paities,  but  that  neither  he  nor  his 
grantora  ever  had  the  possession  thereof. 
That  the  said  defendant  Jacob  Sichl  has  or 
claims  some  title  or  intereut  therein  by  vir- 
tue of  certain  deeds  from  one  Sarah  E .  Schuen- 
beit  to  Richard  A.  White,  and  from  the  said 
White  to  the  said  defendant  Jacob  Sichl,  but 
that  no  possession  has  ever  been  had  there- 
tinder  by  the  said  Sichl,  or  either  i>f  his  gran- 
tors. That  said  deeds  are  recorded  iu  the  of- 
fice of  the  clerk  of  said  county  of  Otoe, 
and  that  the  same  constitute  clouds  upon  the 
title  of  this  said  plaintiff  in  and  to  the  said 
premises,  and  injure  tlie  market  value  there- 
of. That  neither  of  the  said  defendants  will 
institute  an  action  to  determine  the  legal 
title  to  said  premises,  and  that  this  plaintiff 
is  without  remedy  in  the  premises.  Tliat  the 
plaintiff  has  made  lasting  and  valuable  im- 
provements thereon.  Wlierefore  this  said 
plaintiff  prays  for  a  decree  of  this  honorable 
court  in  his  I'avor,  and  against  the  said  de- 
fendants, quieting  his  title  iu  and  to  said  de- 
scribed lots,  against  the  claims  and  demands 
(rf  the  said  defendants  and  each  of  them. 
That  the  cloud  caused  by  that  record  of  the 
several  deeds  to  the  several  defendants,  in  the 
office  of  the  clerk  of  said  county,  may  be  re- 
moved, and  tlie  same  and  each  of  them  de- 
creed to  be  no  cloud  upon  the  title  of  the  said 
plaintiff  in  and  to  said  premises.  That  the 
said  defendants,  and  each  of  them,  may  be 
decreed  to  have  no  title  in  or  to  said  de- 
scribed lota,  or  to  either  of  them,  but  that 
the  title  thereto  may  be  decreed  to  be  in  this 
plaintiff,  discharged  of  all  claim  in  law  or  in 
equity  of  the  claims  or  demands  of  the  said 
defendants,  or  of  either  of  them.  That  the 
said  defendants,  and  each  of  them,  may  be 
perpetually  enjoined  and  forbidden  from  be- 
ginning or  prosecuting  any  suit  at  law  or  in 


equity  against  this  plaintiff  or  his  grantees, 
to  recover  the  possession  thereof,  or  any  part 
thereof,  and  may  be  perpetuaUj  forbidden 
and  enjoined  from  setting  up  any  claim,  or 
claiming  any  interest  or  estate  therein,  ad- 
verse to  the  title  of  this  said  plaintiff,  ur 
from  disturbing  him  and  his  said  grantees  in 
the  quiet  and  peaceable  enjoyment  of  the 
said  premises,  or  any  part  tlwreof,  and  for 
such  other  or  further  order  or  relief  in  the 
premises  as  equity  and  gnod  conscience  may 
require,  the  circumstances  of  this  case  con- 
sidered, and  for  costs  of  suit.  Plaintiff  asks 
the  following  deeds  declared  void,  as  here- 
inbefore stated.  From  Thomas  B.  Steven- 
son to  Milton  Fornia,  dated  April  13,  1870, 
recorded  in  Book  T  of  Deeds,  at  page  408; 
from  John  £.  Shepherd  to  the  defendant 
Pearce,  June  25.  1874,  and  recorded  in  Book 
Z  of  Deeds,  at  page  228;  from  Sarah  E. 
Schoenheit  to  B.  A.  White  at  al„  dated  Octo- 
ber 24, 1887." 

The  defendant  Sichl  answered  the  petition, 
in  substance,  denying  the  allegations  thereof, 
and  alleging  tliat  he  has  the  legal  title  to  said 
lots,  and  that  the  plaintiff's  claim  is  a  cloud  on 
the  same,  aqi  praying  for  affirmative  relief. 

On  the  tiial  of  the  cause,  a  decree  was  ren- 
dered against  Sichl  as  follows:   "Now,  on 
this  day,  this  cause  came  on  to  be  heard  upon 
the  pleadings   and  proofs  adduced  by  the 
several  parties  upon  the  issues  joined  be- 
tween the  said  plaintiff  and  the  said  defend- 
ant Jacob  Siclil,  and  the  court  having  duly 
considered  the  same,  and  listened  to  the  ar- 
guments of  counsel,  and  being  well  advised 
in  the  premises,  doth  find  the  issues  so  as 
aforesaid  joined  between  the  said  plaintiff 
and  the  said  defendant  Jacob  Sichl  in  favor 
of  the  plaintiff,  and  against  the  said  defend- 
ant; and  the  court  finds  that  the  said  plain- 
tiff has  been  in  the  undisturbed,  peaceable, 
notorious,  open,  and  ad  verse  possession  of  the 
premises  described  in  tlie  petition,  to-wit, 
lots  numbered  one  and  two,  in  block  num- 
bered thirty-one,  in  Greggsport,  an  addition 
to  Nebi-aska  City,  in  said  county  of  Otoe, 
for  more  than  ten  years  last  past,  before  the 
commencement  of  this  action,  claiming  to 
own  the  siime  as  against  all  the  world,  and_ 
especially  as  against  the  said  defendants  Her-' 
aid,  and  against  the  claims  of  the  said  de- 
fendant Jacob  Sichl ;  and  that  the  plaintiff  is 
entitled  to  a  decree  quieting  his  said  title,  as 
prayed  in  his  said  petition   herein.     It  is 
therefore  considered  and  decreed  by  the  court 
in  said  cause  that  the  title  and  posseesion  of 
the  said  plaintiff  in  and  to  the  said  premises, 
to-wit,  lots  numbered  one  and  two,  in  block 
numbered  thirty-one,  in  Greggsport,  an  ad- 
dition to  Nebraska  City,  in  said  county  of 
Otoe,  I>e,  and  the  same  is  hereby,  forever  set- 
tled and  quieted  in  the  plaintiff,  as  apainst 
all  claims  or  demands  in  law  or  in  equity  by 
the  said  defendant  Jacob  Sichl,  and  tbose  to 
claim  or  claiming  by,  through,  or  under  him. 
That  the  deeds  from  Sarah  E.  Schoenheit  to 
R.  A.  White  et  al.,  dated  October  24.  1887. 
recorded  in  Book  of  Deeds  No.  23  of  tlie  rec- 
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ords  of  Otoe  county,  Nebniska,  at  page  188, 
the  deed  from  the  said  K.  A.  White  tt  al.  to 
the  defendant  Jacob  Slchl,  dated  November 
8,  1887.  and  recorded  in  tlie  records  of  said 
county,  at  page  487  of  Book  22  of  Deeds,  and 
all  other  deeds  in  said  cliain  of  title,  be,  and 
tlie  same  are  Iiereby,  canceled  and  removed 
as  clouds  upon  the  title  of  the  said  plaintiff 
in  and  to  said  described  premises.  And  it  is 
herein  farther  ordered  and  decreed  that  the 
said  defendant  Jacob  Sichl,  and  those  claim- 
ing, or  to  claim,  by,  through,  or  under  him, 
be,  and  he  and  they  hereby  are,  perpetually 
enjoined  and  forbidden  to  claim  any  right, 
title,  interest,  or  estate  in  or  to  said  prem- 
ises by  virtue  of  said  deeds,  or  eitlier  of  tiiem, 
hostile  or  adverse  to  the  possession  and  title 
of  the  said  plaintiff  therein ;  and  said  defend- 
ant Jacob  Sichl,  and  those  claiming  under 
him,  are  hereby  perpetually  forbidden  and  en- 
joined from  commencing  (Mr  bringing  any  suit 
Ht  law  or  in  equity  to  dtoturb  the  said  plain- 
tiff in  his  said  possession  and  title  thereto, 
and  from  setting  up  any  claim  or  interest  or 
estate  therein  adverse  to  the titleof  the  plain- 
tiff therein,  and  from  disturbing  the  plaintiff 
in  the  quiet  and  peaceable  enjoyment  of  said 
described  premises.  And  it  is  further  con- 
sidered and  adjudged  that  the  plaintiff  have 
and  recover  his  costs  in  this  behalf  expended, 
against  the  defendant  Jacob  8ichl,  taxed  at 

• ,  and  execution  is  awarded  therefor." 

It  will  be  observed  tiiat  the  petition  fails 
to  allege,  and  the  court  to  find,  that  the  plain- 
tiff has  been  in  the  exclusive  adverse  posses- 
sion   of    the  property    in  question  for  any 
period  of  time.    This  defect  will  be  consid- 
ered waived  after  judgment,  where  the  tes- 
timony shows,  as  in  this  case,  the  plaintiff 
has  bi-en  in  the  open,  exclusive,  and  notori- 
ous adverse  possession  of  the  lots  in  queetion 
for  a  period  exceeding  10  years,  vlt.,  17 
years;  that  he  has  partly  inclosed  the  same, 
and  cultivated  them  for  more  than  10  years. 
Lieaving  out  of  consideration  the  fencing,  the 
cultivation  of  the  lots  as  owner  for  the  stat- 
utory period  and  payment  of  the  taxes  there- 
on are  sufficient  to  constitute  adverse  posses- 
sion, and  pass  a  good  title  to  the  party  in 
possession.    The  statute  is  one  of  repose, 
»nrl  it  is  safe  to  assume  that  any  person  who 
claims  a  title  or  interest  in  the  land  in  oppo- 
sition to  that  of  the  party  in  possession  will 
assert  it  within  the  time  fixed  by  statute. 
The  security  of  titles  and  welfare  of  society 
are  best  promoted  by  closing  the  doors  of  the 
courta  against  stale  claims,  which  experience 
Itas  shown  spring  up  at  great  distance  of 
tiaie  when  important  witnesses  are  dead,  or 
material  evidence  is  lost  or  destroyed.     These 
stale  claims  in  many  cases  are  bought  up 
for  a  triHe,  or  litigated  as  a  speculation,  and 
-without  any  real  merit  in  them.    The  stat- 
ute, tlierefore,  was  designed  to  protect  the 
occupant  in  possession  of  land  as  owner,  and 
malce  his  title  complete  after  10  years  of  such 
possession.    The  effect  of  the  statute  is  very 
clearly  stated  by  Judge  Gantt  in  Horlmch  v. 
Miller,  4  Neb.  47,  quoting  from  GralHus  v. 


Tottenham,  1  Watts  &  S.  488,  that  "the  titk 
of  the  original  owner  is  unaffected  and  ud- 
trarameled  till  the  last  moment,  and  it  is 
vested  in  the  adverse  occupant  by  the  com- 
pletion of  the  statutory'  bar;  the  transfer 
lias  relation  to  nothing  which  preceded  it; 
the  moment  of  conception  is  the  instant  of 
birth.  Therefore  'the  operation  of  the  stat- 
ute takes  away  the  title  of  the  owner,  and 
transfers  it,  in  legal  effect,  to  the  adverae 
occupier; '  and  •  one  who  purchases  the  writ- 
ten title  of  the  owner  buys  a  title  which  by 
operation  of  law  was  fairly  vested  in  the  ad- 
verse occupant.'  Schall  v.  Railroad  Co.,  35 
Pa.  St  204. "  And  the  character  of  the  posses- 
sion is  stated  by  the  same  eminent  judge,  as 
follows:  "It  is,  however,  insisted  that  there 
must  not  merely  l>e  possession,  but  that  this 
possession  must  be  under  a  claim  of  right  for 
the  whole  statutory  period.  This  is  true; 
but  the  question  is,  what  constitutes  such  a 
claim  of  right?  In  answer  to  this,  it  is  only 
necessary  to  observe  that  the  rule  seems  to 
be  well  settled  that  acts  of  notoriety,  such  as 
building  a  fence  round  the  land,  entering 
upon  the  land  and  making  improvements 
thereon,  raising  crops  and  felling  trees 
thereon,  are  presumptive  evidence,  and  evin- 
cive of  intention  to  assert  ownership  over 
and  possession  of  the  property  and  taxation 
of  the  land  for  a  series  of  years  to  the  per- 
son claiming  it,  and  the  payment  of  taxes 
by  liim  are  competent  evidence,  tending 
to  show  ownership.  Ellicott  v.  Pearl,  10  Pet. 
412;  Alden  v.  Gilmore,  13  Me.  178;  Little 
V.  Libby,  2  Greenl.  242;  Miller  T.  Shaw.  7 
Serg.  &  B.  186;  Farrar  v.  Fessenden,  99 
N.  H.  277;  Ang.  Lim.  |  895.  So  is  posses- 
sion made  out  by  placing  on  the  preiiiisea 
buildings,  and  receiving  the  rents  and  profits 
thereof."  I'oignard  v.  Smith,  6  Pick.  177; 
GatHng  v.  Lane,  17  Neb.  77,  80.  22  N.  W. 
Rep.  227. 453.  In  the  case  last  cited  it  is  said. 
(17  Neb.  83,  22  N.  W.  Rep.  454:)  "The  ef- 
fect of  the  statute  is  to  quiet  titles  to  real  es- 
tate, by  Bxing  a  time  within  which  the  actnai 
owner  must  commence  his  action  for  the  re- 
covery of  the  estate.  If  no  action  is  com- 
menced within  the  statutory  period,  the  oc- 
cupier obtains  an  absolute  right  of  exclusive 
possession  of  the  premises,  not  only  against 
tlie  former  owner,  but  all  the  world.  Trira 
V.  Mcl'herson,  7  Cold.  15;  Abell  v.  Harris, 
11  Gill.  &  J.  367;  Cooper  v.  Smith,  9  Serg. 
k  B.  26.  And  this  rnle  will  apply  as  to  the 
land  actually  occupied — if  the  possession  was 
adverse,  whether  the  party  held  under  color 
of  title  or  not."  In  Stettnisrhe  v.  Lamb,  18 
Neb.  619,  26  N.  W  Kep.  374,  it  was  held 
that  possessions  may  lie  tacked  wliere  one 
comes  in  under  the  other,  and  the  possessory 
estates  are  connected  and  continuous. 
O'lirien  v.  Gaslin,  20  Neb.  349.  80  N.  W. 
Rep.  274.  In  the  case  at  bar  the  testimony 
shows  that  the  plaintiff  has  a  complete  and 
perfect  title  to  the  lots  in  question  by  ad  verse 
possession,  and  that  the  claims  of  the  defend- 
ants thereto,  whatever  they  may  have  been, 
are  barred  by  lapse  of  time.    It  also  appears  ^ 
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that  the  deeds  to  the  defendants  are  cloads 
upon  the  plaintiff's  title,  which  impair  its 
value,  and  that  he  is  entitled  to  have  the 
same  canceled  and  set  aside.  The  decree, 
therefore,  is  right,  and  is  in  ail  things  af- 
flimed.    The  otlier  judges  concur. 


Walker  v.  Ttjbner. 

(Supreme  Cou/rt  of  Nebrnska.    June  8T,  1889.) 

ApPBjLBurcii  — AsauMPSiT  — Work  ^!n>  Labob— 
Evidence—  Ihstbuotions. 

1.  When  a  defendant  appears  specially  for  the 
purpose  of  challenging  the  jurisdiction  of  the  court 
over  him  on  the  ground  of  a  defect  in  the  service 
of  summons,  it  Ute  objection  is  overruled  an  an- 
swer to  the  merits  of  tne  case,  without  further  ob- 
jection to  the  jurisdiction,  followed  by  a  trial 
thereon,  will  be  deemed  a  general  appearance,  and 
the  objection  waived. 

2.  In  an  action  upon  the  quantum  meruit  for 
compensation  for  services  performed  upon  the  re- 
quest of  the  defendant,  and  which  employment 
was  denied  by  such  defendant,  It  was  not  error 
for  the  trial  court  to  permit  the  plalnlift  to  testify 
that  the  defendant  represented  that  the  services 
would  be  worth  a  certain  sum,  and  that  he  would 
guaranty  the  payment  of  that  sum,  etc.,  the  olter 
as  to  price  not  having  t}een  accepted  by  the  plain- 
tiff. Bnch  evidence  would  not  establish  an  express 
contract  as  to  the  price  to  be  paid. 

8.  In  such  a  case,  where  the  defendant  alleged 
in  his  answer  that  the  plaintiff's  services  were 
rendered  exclusively  for  a  water-works  company, 
and  that  he  had  been  fully  paid  therefor,  it  was 
held  not  erroneous  for  the  trial  court  to  ex- 
clude from  the  consideration  of  the  jury  a  receipt 
for  (1,000,  executed  by  the  plaintiff  to  the  water- 
works company,  there  being  no  proof  that  the  em- 
ployment to,  nor  payment  by,  the  water-works 
oompany  was  intended  to  cover  the  whole  time  of 
the  plauitifl,  and  his  efforts  on  behalf  of  the  de- 
fendant in  securing  the  adoption  of  his  pump. 

4.  A  general  exception  to  instructions  given  is 
tnsufflcTent.  Each  specific  instruction  which  Is 
claimed  to  be  erroneous  must  be  distinctly  pointed 
out  and  specifically  excepted  to.  Broolra  v. 
Dutcher,  22  Neb.  644,  86  N.  W.  Rep.  128. 

5.  Evidence  examined,  and  held  sufficient  to 
sustain  the  verdict. 

(/Syllabus  by  the  Court.) 

Error  from  district  court,  Buffalo  county; 
Haubr,  Judge. 

Marston  A  Nevina,  for  plaintiff  in  error. 
A.  H.  Connor  and  John  M.  Stewart,  for  de- 
fendant in  error. 

Rekse,  C.  J.  This  action  was  instituted 
in  the  district  court  of  Buffalu  county,  the 
purpose  of  which  was  to  recover  from  plain- 
tiff in  error  the  sum  of  $2,500.  alleged  to  be 
duedefendant  in  enor  for  certain  services  ren- 
dered on  behalf  of  plaintiff  in  error  in  procur- 
ing the  adoption  of  a  certain  pump  to  be 
used  in  the  system  of  water-works  con- 
structed for  the  city  of  Kearney.  The  alle- 
gations of  the  petition  were,  substantially, 
that  at  and  prior  to  the  time  of  the  contract 
which  is  alleged  to  have  been  entered  into 
between  plaintiff  and  defendant  the  city  of 
Kearney  was  desirous  of  constructing  a  sys* 
tem  of  water- works;  that  plaintiff  in  error 
was  the  manufacturer  of  a  certain  pump, 
known  as  the  "Walker  Pump;"  and  that  he 
employed  defendant  in  error  to  assist  him  in 
presenting  to  the  city  council  of  the  city  of 


Kearney  the  merits  of  said  pump,  and  induc- 
ing them  to  cause  the  same  to  be  adopted  in 
connection  with  the  water-works  system  of 
said  city.    It  was  alleged  that  the  contract 
between  plainlilf  and  defendant  was  made 
in  the  city  of  Chicago,  where  defendant  in 
error  bad  gone  at  the  request  of  the  plain- 
tiff, and  during  an  interview  held  between 
them.     That  in  pursuance  of  said  contract 
defendant  in  error  returned  to  the  city  of 
Kearney,  and,  by  canvassing  the  matter  of 
the  construction  of  water-works  with  the 
citizens  and  members  of  the  city  council,  be 
procured  tliem  to  adopt  the  system  of  water* 
works  construct^  by  the  corporation  known 
as  "  The  American  Watei^ Works  &  Guarantee 
Company,  Limited,"  with  a  condition  in  the 
contract  with  such  company  which  required 
them  to  adopt  the  wheel  or  pump  of  plaintiff 
in  error  as  the  pumping  power  of  said  sys- 
teiti  of  water-works.     It  is  unnecessary  to 
notice  further  the  allegations  of  the  petition. 
By  his  answer  plaintiff  in  error  admitted  the 
allegations  of  the  petition  concerning  the 
purpose  of  the  city  of  Kearney  to  construct 
the  system  of  water- works,  the  adoption  by 
the  council  of  said  city  of  the  works  as  con- 
structed by  the  American  Water- Works  & 
Guarantee  Company,  Limited,  the  franchise 
beini;  granted  to  them,  and  the  adoption  of 
the  pump  manufactured  by  plaintiff  in  error. 
In  connection  with  the  denial  on  the  part  of 
plaintiff  in  error  that  defendant  in  error  was 
employed  by  him,  or  assisted  him,  in  procur- 
ing the  adoption  of  his  pump  as  part  of  the 
water-works  system  of  the  city  of  Kearney, 
it  is  alleged  that  whatever  services   were 
rendered  by  defendant  in  error  were  rendered 
in  favor  of  the  water-works  company  above 
named,  and  not  for  him,  and  that  defendant 
in  error  had  been  fully  paid  by  the  said  water- 
works company  for  his  services.    All  the  alle- 
gations of  the  petition  not  admitted  were  de- 
nied.   The  reply  amounted  to  substantially 
a  general  denial  of  all  the  allegations  of  the 
answer.    The  cause  was  tried  to  a  jury, 
which  resulted  in  a  verdict  in  favor  of  de- 
fendant in  error  for  thesum  of  d500.    Plain- 
tiff in  error  alleges  errors  occurring  upon  the 
trial  and  prior  thereto,  and  brings  the  case 
to  this  court  by  proceedings  in  error. 

Before  plaintiff  in  error  answered  lie  ap- 
peared specially,  and  objected  to  the  jurisdic- 
tion of  tiie  court  for  the  reason  that  there 
was  no  legal  service  of  summons  upon  him, 
either  actual  or  constructive.  The  challenge 
to  the  jurisdiction  of  the  court  was  overruled, 
to  which  plaintiff  in errror excepted, and  now 
assigns  tlie  ruling  of  the  district  court  upou 
this  objection  as  error. 

The  record  does  not  sliow  that  completed 
service  was  ever  made  upon  plaintiff  in  error, 
and  it  is  quite  probable  that  at  the  time  of 
the  filing  of  tlie  motion,  and  the  ruling  there- 
on, the  court  did  not  have  jurisdiction  of  the 
{>erson  of  phtinliff  in  error.  But  after  the 
ruling  of  tlie  district  court  plaintiff  in  error 
appeared  generally,  and  answered  to  the  full 
merits  of  the  case,  without  raisins  anv  que»- 
litized  by  VjOOv  IC 
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tion  aa  to  the  juriadiction.  The  cause  pro- 
ceeded to  trial,  and  was  tried  upon  the  merits 
of  the  contest  between  plaintiff  and  defend- 
ant alone.  Without  stopping  to  discuss  the 
question  here  presented,  we  think  it  well  sc t- 
kU  in  tliis  state  tlisic  a  general  appearance  of 
the  character  lUHde  by  plaintiff  in  error  in  this 
case  will  waive  any  defect  in  the  service  of 
summons  or  want  of  jurisdictioQ.  Crowell 
V.  Galloway,  3  Neb.  220;  Burnliara  v.  Doo- 
Uttle.  14  Neb.  215,  15  N.  W.Rep.  606;  Kane 
V.  People,  4  Neb.  612.  The  objection  now 
tliat  the  district  court  did  not  have  jurisdic- 
tion over  the  person  of  plaintiff  in  error  can- 
not avail  him. 

As  we  have  seen,  the  plaintiff's  cause  of 
action  was  to  recover  upon  tlie  quantum 
tneruit  for  services  alleged  to  have  been 
pHi-rurraed  for  plaintiff  in  error,  and  that, 
by  performing  the  services  rendei'ed  upon 
tlie  request  of  plaintiff  in  error,  tliere  was 
an  implied,  obligation  on  the  part  of  plaintiff 
in  error  to  have  paid  a  reasonable  compen- 
sation tlierefor, — that  is,  whiit  it  is  worth. 
In  ilie  coui-se  of  the  examination  of  defend- 
Hilt  in  error  when  upon  the  witness  stand, 
in  whicli  he  detailed  several  conversations 
tiiui  between  the  parties,  he  stateil  tliat  plain- 
tiff in  error  had  said  in  his  presenc-  that 
he  (plaintiff  in  error)  would  guaranty  to  de- 
feiiUant  in  error  the  sura  of  9'i.OOO  to  get 
bis  patent  introduced  in  this  state.  This 
was  objected  to  as  immaterial  and  incompe- 
tent, and  a  motion  was  made  to  strike  it  out, 
whicli  was  overruled.  To  this  the  plaintiff 
in  error  excepted,  and  now  assigns  tliis  rul- 
ing of  the  court  for  error. 

This  objection  is  made  upon  thegroond 
that  as  the  action  was  upon  tlie  quantum  mer- 
uit it  was  not  proper  to  allow  the  witness  to 
testify  to  anything  which  would  tend  to  prove 
an  express  contracton  the  part  of  plaintiff  in 
4>rror  to  pay  u  certain  snm  for  the  services. 
This  is  no  doubt  true,  and  the  position  taken 
by  counsel  for  plaintiff  in  error  would  be  coi^ 
rect  were  it  a  fact  that,  by  the  evidence  which 
was  given,  defendant  in  error  sought  to  estab- 
lish a  liability  on  the  part  of  plaintiff  in  error 
by  virtue  of  an  express  contract  by  which  he 
agreed  to  pay  a  certain  sum ;  but  this  we  do 
not  understand  to  have  been  the  case.  There 
was  no  evidence  offered  that  an  agreement 
between  them  was  made  by  which  plaintiff  in 
error  was  to  pay,  and  defendant  in  error  was 
to  receive,  the  sum  of  92,000  for  his  services, 
but  the  evidence  was  received  rather  for  the 
purpose  of  tending  to  corrol>orate  the  theory  of 
defenJant  in  error  that  he  had  been  employed 
by  plaintiff  in  error  to  render  the  services 
which  he  claims  to  have  rendered.  It  was 
not  claimed  that  defendant  in  error  accepted 
the  proposition,  and  agreed  to  perform  the 
labor  for  92,000,  or  any  other  sum.  The 
offer  made  by  plaintiff  in  error  to  give  that 
much,  unaccepted  by  defendant  in  error, 
would  not  be  a  contract,  nor  would  the  fact 
that  defendant  In  error  went  on  and  rendered 
the  service,  as  claimed  by  him  to  have  been 
rendered,  change  the  rule.    Tlie  amount  to 


be  paid  to  compensate  him  would  still  be  one 
to  l)e  implied  from  the  other  circumstances. 
It  is  next  claimed  that  tlie  court  erred  in 
excluding  a  receipt  offered  by  plaintiff  in 
error,  and  to  which  objection  was  made  by 
defendant  in  error.  This  receipt  was  as  fol- 
lows: "91,000.  Kearney,  Neb.,  Oct.  22, 
1886.  Received  of  Chas.  A.  Lamb  one  thou- 
sand dollars  in  full  for  any  and  all  services 
directly  or  indirectly  rendered  to  the  Ameri- 
can Water- Worl<s  and  Guarantee  Co.,  or  its 
representatives,  and  in  full  for  all  claims 
that  I  had  or  held  against  said  company,  & 
in  full  for  all  fees  for  Attys.  employed.  Jon- 
athan TuKNEB."  To  this  receipt  is  append- 
ed the  following  memorandum: 

Draft  order  J.  P.  Hartman 100 

"        "      Jno.  Turner 479  25 

"       ■*     Jna  Turner  &  Ross  Qamble..    425  75 


1000  00 


It  is  Insisted  that  in  view  of  the  fact  that  the 
defense  tendered  by  plaintiff  in  error  in  his 
answer  was  that  the  services  of  defendant  in 
error  were  rendered  for  and  on  behalf  of  the 
American  Water- Works  &  Guarantee  Com- 
pany, and  that  he  had  been  paid  for  his  serv- 
ices in  that  behalf,  this  receipt  was  com- 
petent for  the  purpose  of  proving  that  fact. 
We  have  examined  the  bill  of  exceptions 
carefully,  and  are  unable  to  find  any  proof 
whatever  that  this  receipt  was  executed,  or 
that  the  money  mentioned  in  this  receipt  as 
having  been  paid  was  intended  to  cover  A\ 
the  labor  or  services  of  defendant  in  error  in 
and  about  procuring  the  adoption  of  the 
American  Water- Works'  system  of  water- 
works and  plaintiff's  pump.  In  order  to 
render  this  receipt  admissible  as  against  de- 
fendant in  error  it  was  necessary  that  he 
should  show  that  the  money  paid  therein  re- 
cited was  paid  in  consideration  of,  and  satis- 
faction for,  all  the  services  which  he  ren- 
dered in  and  about  the  adoption  of  the  sys- 
tem of  water-worl<s  of  the  American  Water- 
Works  &  Guarantee  Company,  and  also  the 
adoption  of  the  pump  of  the  plaintiff  in  error 
in  connection  therewith.  We  find  no  proof 
of  this  kind.  That  being  true,  the  receipt 
offered  in  evidence  was  properly  rejected  as 
immaterial,  and  as  throwing  no  light  upon 
the  question  of  the  liability  of  the  pluintiS  in 
error  to  defendant  in  error  for  services  ren- 
dered in  his  behalf  In  procuring  the  adoption 
of  his  pump. 

It  is  next  contended  that  the  court  erred 
in  giving  certain  instructions  to  the  jury. 
We  tind  upon  examination  of  the  record  that 
instructions  Nos.  1,  2,  8,  and  4  were  given 
to  the  jury  upon  request  of  defendant  in  er- 
ror. To  these  instructions  an  exception  was 
taken,  in  the  foUowing  form:  "To  the  giv- 
ing of  each  and  every  of  such  instructions 
the  defendant,  by  his  counsel,  then  and  there 
excepted,  and  the  exceptions  were  allowed." 
Plaintiff  in  error  requested  the  court  to  give 
to  the  jury  a  nu  mber  of  instructions.  Among 
those  so  requested  were  Nos.  3  and  4,  which 
were  refused.     We  again  quote  the  record: 
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"Both  of  wbich  instrucUons.  Kos.  S  and  4, 
the  court  refused  to  give  to  the  jury;  to  whicb 
raling  of  the  oouit  the  defendant,  by  bia 
counsel,  then  and  thereexcepted. "  The  court 
then  gave  to  the  jury  certain  instractions  on 
its  motion,  Nos.  1  and  2.  We  'quote  from 
the  record  «gain  as  follows:  "To  ttie  giving 
of  whic>fa  instructions  marked  Nos.  1  and  2  the 
defendant,  by  his  counsel,  then  and  there  ex- 
cepted, and  the  exception  was  allowed." 
This  exception  was  inaufflcient,  and  would 
not  Jay  a  sufficient  foundation  for  a  review 
of  the  instructions  giv«D  and  refused.  In 
Bi-ooks  V.  Dufecher,  22  J^eb.  644,  36  K.  W. 
Rep.  128,  this  question  was  before  the  court, 
and  received  as  careful  oonsiderHtion  as  it 
was  possible  at  that  time  for  us  to  give  it, 
and  it  was  the  unanimous  opinion  of  the 
court  that  the  rule  stated  in  the  cases  there 
cited  was  correct  and  should  be  adhered  to. 
We  do  not  deem  it  essentiiil  that  the  question 
should  be  ap:ain  disc^issed,  as  w«  are«atlstied 
with  the  rulings  there  had. 

It  is  next  contended  tlmtthe  verdict  is  coa- 
trary  to,  and  not  8upporte<)  by,  the  evidence. 
This  contention  is  based  chietly  opon  the  ev- 
idence of  defendant  in  error  hinaelf,  who,  it 
is  claimed,  testified  positively  tlittt  an  express 
contract  had  been  entered  into  between  him 
and  plalntifF  in  error  by  wliich  1>«  was  to  re- 
ceive the  sum  of  62,000  in  ease  oit  the  adop- 
tion of  platntiff'fi  pump,  or  in  case  it  was  not 
adopted  that  he  was  to  receive  nothing.  We 
h'ave  carefully  examined  tlie  evidence,  and 
cannot  agree  with  this  contention  of  plain- 
tiff in  error.  While  it  is  true  that  upon  the 
cross-examination  as  well  as  the  examination 
in  ohief  dsfendatnt  In  error  stated  that  plain- 
tiff in  error  guarantied  to  him  $2,000  for  this 
services  in  the  matter  testified  to  by  him,  yet 
he  did  not  claim,  either  in  the  pleadings  or 
bis  testimony,  that  there  was  an  agreem^rt 
or  contract  t-ntered  Into  by  which  certain 
services  were  to  be  rendered  by  defendant  in 
error,  and  in  ooosideration  of  vrbidi  plaintiff 
in  error  was  to  pay  him  82,000;  but  rather 
that  the  amount  which  defendant  in  envH' 
might  expect  to  realiae  from  his  labom  ia 
that  behalf  would  amount  to  at  least  that 
anm.  We  observe  a  direct  conflict  in  tbeevi- 
dence  between  plaintiff  and  defendant,  and, 
-bad  we  been  acting -as  a  jurbr  in  a  trial  of 
the  case,  it  appears  to  as  that  the  evidence 
Introduced  by  plaintiff  In  error  was  sufficient 
to  raise  serious  doubt  as  to  the  right  of  de- 
fendant in  error  to  recover;  that  ttte circum- 
stances tended  to  sustain  and  support  his 
theory  rather  than  tliat  of  defendant  in  er- 
ror. But  of  this  the  jury  were  the  sole 
judges,  and  we  cannot,  as  a  court  of  errors, 
sit  in  review  on  the  evidence  or  as  to  the 
weight  to  which  each  witness  should  be  en- 
titled, that  being  alone  for  the  jury  There 
being  enough  to  susttdn  their  finding  if  be- 
lieved by  them,  we  cannot  interfere.  W'e 
discern  no  error  In  the  record  calling  for  a 
reversal  ofthejudgmentofthedistrlctoourt, 
and  it  must  therefore  be  alBrmed.  The  otli- 
er  judges  concur. 


Willis  d.  State. 
iSupreme  Court  of  NAratka.   Jane  V7, 18M.> 

AM^Al/— PBSStmMIOSB. 

Where  a  ease  is  preaentea  upon  the  transcript 
alone,  witbotrt  a  bill  of  exceptions,  Instractions 
given  to  the  trial  jai7b;  the  district  oemrt  will  be 

S resumed  to  be  correct,  unless  tbesr  misstate  the 
iw,  and  contain  propositions  which  oould  not  be 
held  correct  In  any  possible  case  made  l>y  the  proof 
under  tbe  complaint  or  la-foraMtion  upon  wMcb 
the  prosecution  was  founded,  all  presnmptiOBB  be- 
ing In  favor  of  the  Tegularity  of  the  proceedings 
of  the  district  court. 
(.Syllabus  try  the  Court.) 

Error  from  district  court,  Lancaster  coun- 
ty; Haywaed,  Judge. 

Lewis  &  LetBis,  for  plaintiff  in  ernnr.  C. 
A.  Atkinson  and  J.  L.  Doty,  for  defendant 
In  error. 

Reese,  C.  J.  This  proseeutJon  was  insti- 
tuted in  the  police  court  of  the  city  of  Un- 
Coin,  upon  a  complaint  which  wjis  «b  follows: 
"The  State  of  Nebraska  v.  Willis,  (Bret 
name  unknown.)  In  the  police  court  of  the 
dty  of  Lincoln,  Lancaster  county,  Nebraska. 
The  state  of  Nebraska,  Lancaster  county — 
ss. :  A  complaint  and  information  of  Charles 
Mey«r  in  the  coimty  of  Lancaster,  made  be- 
fore me,  A.  F.  Fbrsons,  judge  of  the  police 
court  in  and  for  the  city  of  Lincoln,  Lancas- 
ter coulfty,  Kebraaka,  on  this  27th  day  of 
April,  1886,  who  beiftg  duly  awom  at  hia 
oath  says  thiit  ocm  Wiiiis,  the  first  suune  aa- 
kxiown,  of  said  last  named  oousty  «nd  Oity, 

on  or  about  the  — ' day  of  Marah.  ISiki, 

in  the  county  lust  named,  and  within  the 
corporate  limits  of  the  city  of  Lincoln  then 
and  there  being,  did  unlawfully  and  willfully 
place,  and  suffer  to  remain,  in  and  upon  a 
igutter,  fronting  upon  the  lots  owned  by  him, 
ceitain  refuse  matter  and  Hlth,  to-wit,  stable 
manure,  which  did  'Obstruct  said  fitter  or 
ditcb,  and  did  interfere  with  the  drainage  of 
such  oity,  said  gutter  so  filled  and  obstructed 
being  on  the  west  side  of  8  street,  between 
W  4t,X  8tr(<ets,  contrary  to  the  form  of  the 
ordinance  in  that  behalf  provided,  and 
sgaiinst  the  peace  and  dignity  of  the  state  of 
Nebraska.  [SigBed]  Gbakles  IAetbb." 
Tbe  caaee  Was  appealed  from  the  judgment 
in  tbe  potice'couit  to  bite  district  court,  wliere 
a  jury  trial  was  ihnd.  from  a  verdict  of 
guilty  and  a  judgment  of  conviction  the 
plaintiff  in  <!rpor  brings  tbe  oase  to  this  court 
by  proceedings  in  error. 

Tlieve  is  no  bill  <o(  eocceptiens,  and  it  is  im- 
possible for  as  to  state  what  the  evidence  l>e- 
fore  tbe  trial  court  was.  We  will  notice 
briefly  the  points  relied  opon  by  plaintiff  in 
error  in  this  court. 

The  first  is  that  the  court  erred  in  giving 
the  first  instruction  asked  for  on  behalf  of 
the  state,  and  in  refusing  tn-give  tite  fourlli 
And  siMth  instractions  requeslkBd  by  the  piala- 
tiff  in  evror.  Tlie  first  lnstra(^xan  asked  for 
by  tbe  stake  was  >a8  follows  "(1)  You  «ro 
InstrnoteU  that  if  yon  Smi  the  tibty  built  -or 
caused  to  be  made  a  ditch  along  £ighth  street 
for  drainage,  aud  that  the  defaQdfUit|C«ii8ed 
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Mid  ditch  to  be  Oiled,  on  or  abont  the  time 
tilleged  in  the  complaint,  up  so  as  to  impede 
the  drainage  in  such  ditch,  you  most  find  the 
defendant  goilty. "  The  objection  to  thin  in- 
struction is  that  it  WHS  loo  VHgne.'dfenenil, 
and  uncertain;  llwt  it  did  not  indicate  with 
accoraoy  or  precision  tira  Iclnd  or  amount  of 
proof  required  to  jastif}'  a  jnry  in  finrltng  a 
person  gallty  ef  a  criminal  ofl'eiiee;  tliat  it 
conflicts  with  tlie first  instruction  given  «t 
ttte  request  of  the  plaintiff  in  error,  and  is 
calculuted  to  mislead  the  jury.  Being  left 
entirely  in  the  darlc  as  to  what  evidence  was 
submitted  to  ttie  jury,  the  only  question  pre- 
sented here  to  be  considered  is  whether  or 
not  this  instruction  oould  have  been  correct, 
under  any  conditions  or  circamatiinceswhiiih 
might  have  been  proven  on  the  trial,  or  un- 
der any  quality  or  chHTOcter  of  proof;  for  it 
is  a  well  established  rule  titat  all  presump- 
tions are  in  Aivor  of  tlie  regtilarity  of  the 
proceedings  of  the  district  court.  This  being 
true,  tbe  instruetions  must  be  examined  in 
the  light  of  iuoii  presumptions.  Inoonnec- 
tion  with  this  instruction,  tbe  eomrt,  upon 
request  of  plaintiff  in  error,  gave  a  number 
of  instructions,  whieli  we  here  copy,  viz.: 

"(1)  The  jury  are  instructed  that  every 
material  allt^allon  of  the  complaint  must 
be  proven  beyond  a  reasonable  doubt,  and 
tliat,  if  the  evidence  submitted  by  the  state 
leaves  any  reasonable  doubt  in  the  miuris 
of  tlie  jury  «s  to  the  derendimt's  guilt,  be 
must  be  aequitted.  (2)  Tlie  jury  are  in- 
Striiuted  that  it  is  iucumbent  iriion  the  pros- 
ecution to  proYe  ttuit  the  refuse  matter  h1- 
loged  to  have  been  deposited  by  tlie  defend- 
ant, tn  aad  upon  a  gutter  of  the  city,  o)>- 
stroeted  and  interfered  with  the  drainage  of 
the  city.  (8)  The  jury  are  instructed  thatt  a 
'gutter.'wlthin  the  meaning  of  theordinanoe 
of  the  oity  of  Lincoln. under  which  the  com- 
plaint In  this  case  is  brought,  is  a  ditch  or 
conduit  oaloolated  to  allow  of  the  passage  of 
water  from  one  point  to  another  in  a  certain 
direction,  and  that  a  mere  exoavation,  witli- 
out  an  outlet,  would  not  be  a  gutter,  wttliin 
the  meaning  of  said  ocdlnaace.  "(5)  The 
j  ury  are  instructed  tliat  i  f  they,  find  the  ci  ty  au- 
thorities owised-SQ  excavation  to  be  dug  along 
tbe  front  of  the  defendant's  premises,  with- 
out any  adequate  or  proper  outlet,  which  was 
usually  or  frequently  filled  with  water  to 
such  iin  extent  as  to  interfere  witli  ingress 
and  egrrss  to  and  from  tbe  defendant's  land, 
they  may  also  find  that  such  an  excavation 
constituted  a  nuisance,  within  tbe' meaning 
of  the  law."  "(7)  The  jury  are  instructed 
that,  if  this  complaint  is  based  upon  an  ordi- 
nance of  the  city  of  Lincoln,  it  is  not  only 
necessary  for  the  government  to  prove  tie- 
yond  a  reasonable  doubt  tbe  acts  of  the  de- 
fendant cbacged  in  the  complaint,  but  also  to 
prove  iMyond  «  reasonable  doubt,  by  compe- 
tent evidence,  said  ordinanee.  The  city  of 
Linooln  oimnot  license  the  erectien  or  com- 
mission of  la  rnoiaance,  and,  if  a  nuisance  is 


oommitted  by  the  civil  authorities  of  said 
city,  a  person  suffering  from  said  nuisance 
has  the  same  remedies  that  be  might  have 
against  a  private  individual.  The  Jury  are 
instnicted  tfant  the  prosecution  must  prove 
that  the  offense  dliarged  was  committed  on 
or  about  the  time  cluirged  in  ihe  complaint, 
and  before  yon  can  convict  the  detoidcmt  you 
must  believe  beyond  a  reasonable  doubt,  from 
the  evidence,  tliat  tlie  defendant  did  commit 
llie  offense  charged  in  the  complaint. " 

It  will  be  apparent,  u{)oii  a  comparison  of 
all  the  instructions,  that  the  criticism  upon 
instruction  Xo.  1  cannot  be  sustained.  It 
does  not  misstate  any  proposition  of  law.  It 
oould  only  be  considered  in  connection  with 
the  evidence  which  was  submitted  to  the 
jury.  Thnt  not  being  before  us,  and  the 
whole  scope  of  the  instructions  seeming  to 
cover  a  cnse  which  was  submitted,  we  cannot 
hold  the  instruction  bad. 

It  is  next  insisted  that  .the  oonrt^araed  in 
refusing  to  give  instruction  TSo.A,  aekad  by 
defendant  in  error.  Tliis  instruction  was  as 
follows:  "(4)  The  jury  Are  instructed  that  if 
tbe  citiy  authorities,  in  the  construction  of 
the  gutter  in  question,  constructed  along  tbe 
front  of  the  defendant's  premises,  and  tlience, 
without  permission  or  license,  through,  over, 
or  upon  the  land  of  private  persons,  hulnd- 
iiig  the  defendant,  making  the  portion  of  the 
ditch  that  lies  upon  the  defendimt's  land  the 
outlet  for  the  portion  constructed  in:  front  of 
his  land,  the  oity  has  gained  no  other  or 
greater  rigiit  to  maintain  the  portion  of  the 
gutter conatmcind  in'frontof  thedefendant's 
land  than  It  wouki  have  gained  if  the  portion 
of  the  gutter  which  was  made  without  au- 
thority or  Ueense  upon  defendant's  land  had 
not  been  oonstrwcted. "  It  is  quite  preliable 
that  this  instruction  contains  a  correct  sttite- 
BMint  of  the  law  as  ar>plioal>le  to  some  cases, 
or  to  a  case  whicti  might  be  made  to  a  jury. 
But  whether  or  not  the  evidence  submitted 
would  warrant  any  such  an  instruction  is  be- 
yond our  power  to  say.  We  do  not  know 
tbut  any  proof  was  submitted  to  tbe  jury 
that  the  ditoh  referred  to  had  been  con- 
structed upon  any  other  land  or  tn  any  otiier 
place  thtm  along  the  border  of  tlie  street.  If 
it. had  not,  the  eourt  did  not«rr  in  refusing 
to  give  tbe  instruction  ashed;  and,  for  tbe 
purpose  of  sustaining  the  judgment  of  the 
eonrt,  we  must  presume  that  there  was  no 
such  evidence.  A  number  of  other  instruo- 
ttons  were  asked  by  plaintiff  in  error,  and  re- 
fused by  the  court.  The  same  rule  which 
has  Iteen  applied  to  instruction  No.  4  must 
apply  to  those  under  consideration.  It  is  im- 
possible for  us  to  say  from  the  record  that 
they  were  not  properly  refused,  and  it  is  not 
deemed  necessary  to  extend  the  length  of 
this  opinion  by  a  discussion  of  them.  We 
are  una)>ie  to  detect  any  error  .by  an  inspec- 
tion of  the  record  before  us,  and  tlie  judg- 
ment of  the  district  court  must  therefore  bs 
aSirmed.     Tlie  other  judges  vaacta. 
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West  d.  First  Fresbttebian  Church  of 
St.  Paul. 

(Supreme  Court  of  Mtnneiota.    Jnne  9i,  1889.) 
Rbuoiottb  Societies— F^STOiM—CoifpasBATioN. 

1.  Under  Gen.  St.  Minn.  1878,  o.  81,  |  225,  relat- 
ing to  reli^ouB  corporations,  the  sole  authority  to 
ascertain  and  fix  the  salary  or  compensation  to  be 
paid  to  a  minister  is  vested  in  the  society  or  con- 
gregation. 

2.  According  to  the  usage  and  discipline  of  the 
Presbyterian  church  in  the  United  States,  the  call 
of  a  congregation  for  the  services  of  a  regular 
pastor,  and  tbe  proceedings  of  the  parties  under  it, 
are  subject  to  the  decision  of  the  presbytery  hav- 
ing jurisdiction,  and  the  regular  pastoral  relation 
is  constituted  by  the  presbytery  after  the  due  ao- 
oeptanoe  of  the  call  by  the  candidate. 

8.  And  until  such  aooeptance  by  bim  no  civil 
contract  for  his  permanent  employment  as  regular 
pastor  at  the  stipulated  compensation  can  be 
formed  or  made  obligatory  upon  the  congregation. 

4.  And  if,  by  mutual  consent,  his  pastoral  serv- 
ices are  accepted  as  rendered,  under  or  in  pursu- 
ance of  the  call,  still  the  relation  must  be  regard- 
ed temporary  only,  pending  his  decision,  and  no 
permanent  obligation  rests  upon  the  congregation 
to  pay  him  as  if  the  regular  pastoral  relation  had 
been  duly  constituted,  or  longer  than  it  may  con- 
sent to  such  employment,  but  for  actual  services 
•o  rendered  the  rate  of  compensation  fixed  in  the 
call  may  be  referred  to,  ana  properly  adopted,  as 
the  measure  of  his  oompensation. 

(Syllabvu  by  the  Court.) 

Appeal  from  district  court,  RaoMey  coun- 
ty; Kelly,  Judge. 

Hiler  H.  Norton  for  appellant.  Nathan- 
iel West,  pro  se.  John  B.  Sanborn,  for  re- 
spondent. 

Vanderburgh,  J.  This  action  is  brouglit 
to  recover  upon  a  contract  alleged  in  the  com- 
plaint to  have  been  entered  into  between  the 
parties,  whereby  the  plalutiS's  services  as  a 
minister  of  the  gosr)el  were  engaged  by  thp  de- 
fendant at  an  agreed  compensation  or  salary 
of  83,000  per  annum,  payable  in  monthly  in- 
stallments of  $250  eHCh.  He  alleges  that  he 
commenced  his  labors  on  the  1st  day  of  Jan- 
uary, 1886,  and  continued  in  the  service  of 
the  defendant  as  such  minister  until  May  1, 
1887;  tliat  he  has  been  paid  therefor  to  the 
1st  day  of  November,  1886,  and  no  more, 
and  he  seeks  to  recover  tlie  amount  of  salary 
at  tlie  rate  stated  for  six  months,  ending  May 
1,  1887.  The  answer  denies  that  any  con- 
tract was  ever  consummated  between  the 
parties,  but  admits  that  a  call  was  extended 
to  him  by  the  defendant  to  become  its  regu- 
larly installed  pastor,  which  was  never  final- 
ly accepted  by  him,  and  tliat  he  never  con- 
sented to  become  the  pastor  of  the  church, 
though  be  preached  for  the  defendantduring 
the  year  1886,  except  for  six  Sundays.  Ac- 
cording to  the  usage  and  form  of  government 
of  the  Presbyterian  church  the  call  is  made 
by  the  congregation  duly  convened,  and  the 
amount  of  compensation  or  salary  is  fixed  by 
it,  and  inserted  in  the  call,  and  this  in  har- 
mony with  the  provisions  of  the  statute, 
(Gen.  St.  c.  34,  §  225,)  under  which  the  sole 
autliority  is  vested  in  the  society  or  congre- 
gation to  agree  upon  the  amount  to  be  paid. 
But  the  pastoral  relation  can  only  be  estab- 


lished with  the  consent,  and  nnder  the  au- 
thority and  direction,  of  the  presbytery  hav- 
ing jurisdiction.  The  call  and  proceedings 
of  the  parties  under  it  are  subject  to  the  us- 
ages and  discipline  of  the  church,  and  the 
courts  will  not  interfere  any  further  than  is 
necessai-y  to  ascertain  and  protect  the  strict 
legal  rights  of  parties.  The  call  made  by  the 
congregation  is  submitted  to  the  presbytery, 
anil,  if  approved  by  that  body,  and  accepted 
by  the  candidate,  the  pastoral  relation  is  then 
formally  constituted  by  installation  by  or  un- 
der the  direction  of  the  presbytery,  and  usu- 
ally as  soon  as  conveniently  may  be.  The 
call  and  its  acceptance  are  deemed  equivalent 
to  a  petition  and  request  of  the  congregation 
and  pastor  elect  for  such  installation;  but, 
as  the  pastoral  relation  can  only  be  finally 
consummated  with  the  formal  sanction  nf 
the  presbytery,  so  that  judicatory  may  with- 
draw its  approval  and  refuse  to  proceed  with 
the  Installiition,  and,  according  to  its  rules 
and  established  usage,  it  will  refuse  to  do  so 
if  at  the  time  appointed  therefor  the  congre- 
gation tlien  <Jeclines  to  receive  the  candidate 
as  their  minister. 

The  presbytery,  it  appears,  has  the  super- 
vision and  care  of  the  churches  in  a  particu- 
lar district  in  connection  with  it,  and  in  gen- 
eral has  authority  to  order  whatever  pertains 
to  their  spiritual  welfare,  so  that  it  may  ap- 
prove and  establish  the  pastoral  relation,  or 
disajiprove  and  annul  it,  and  a  dissolution  of 
the  pastoral  relation,  or  a  refusal  to  install, 
puts  an  end  to  the  civil  contract.  Robertson 
V.  llullions,  9  Barb.  135;  Ck>nnitt  v.  Qiurch, 
4  Lans.  339.  In  this  instance  the  call  of  the 
congregation  was  in  the  customary  form, 
was  approved  by  the  presbytery,  and  placed 
in  the  plaintiff's  hands,  and  was  held  by  him 
without  final  action  or'unconditional  accept- 
ance on  his  part,  and  he  was  suffered  by  the 
presbytery  to  hold  it,  in  the  mean  time  await- 
ing his  determination  or  conclusion  in  the 
matter.  This  is  sufficient  evidence  that  he 
h:id  not  accepted.  By  the  terms  of  the  call 
the  congregation  proposed  to  pay  the  salary 
fixed  during  the  time  of  plaintiff's  "being 
and  continuing  the  regular  pastor  of  this 
church."  The  congregation,  in  making  it, 
evidently  contemplated  the  early  establisii- 
ment  by  the  presbytery  of  the  regular  pastor- 
al relation,  in  the  usual  course  of  proceed- 
ings, which  could  only  follow  from  an  ao- 
ceptunce  and  consent  by  the  plaintiff  such  as 
would  authorize  the  presbytery  to  constitute 
that  relation.  But  this  essential  was  lack- 
ing. There  was  no  acceptance  of  the  call  as 
made,  and  hence  no  warrant  for  the  estab- 
lishment of  tlie  regular  pastoral  relation.  If 
the  call  hnd  been  duly  accepted,  a  civil  con- 
tract would  have  been  formed  subject  to  the 
future  action  of  the  presbytery,  and  we  see 
no  reason  why  pastoral  services  might  not 
in  such  case  l>4;in  under  the  call,  hy  mut- 
ual consent,  before  the  formal  installation. 
But  the  door  would  still  be  open  for  the  pir- 
ties,  or  either  of  them,  to  determine  flnally 
before   presbytery  whether  the  regular  or 
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permanent  pastoral  relation,  with  its  con- 
sequent obligations  under  the  call,  sliould 
be  established.  The  call  vras  made  in  Sep- 
tember, 1885;  the  plaintiff  occupied  the  pul- 
pit, and  performed  pastoral  duties  for  the 
congregation,  during  the  year  1886,  except 
for  six  weeks,  in  the  mean  time  hulding  the 
question  of  bis  acceptance  of  the  pastoral  of- 
fice in  abeviince.  In  the  mean  time  much 
dissatisfaction  appears  to  have  arisen  in  the 
church  and  congregation,  and  at  a  meeting 
of  the  latter,  convened  and  held  the  28tli  day 
of  December,  1886,  in  their  usual  place  of 
worship,  upon  notice  given  ,at  the  close  of 
the  services  on  the  preceding  Sabbath,  it  ap- 
pears that  resolutions  were  adopted  reciting 
the  fact  that  plaintiff  bad  not  accepted  the 
call,  and  that  it  was  deemed  unwise,  under 
the  circumstances,  that  the  pastoral  relation 
should  be  established,  and  requesting  a  re- 
turn of  the  call  to  them  by  the  presbytery, 
and  directing  the  officers  of  the  church  to 
notify  the  plaintiff  that  his  ministrations 
were  not  longer  desired,  and  a  committee 
was  appointed  to  notify  the  presbytery  of  the 
action  and  wishes  of  tho  oongregntion  in  the 
premises.  For  aught  that  appears  from  the 
record  this  meeting  was  regularly  called, 
and,  as  respects  the  question  under  consider- 
ation here,  there  is  no  reason  to  doubt  that 
the  resolutions  adopted  were  a  full  and  fair 
expression  of  the  will  and  determination  of  the 
congregation.  Whether  they  had  the  right 
to  order  the  trustees  to  close  the  doors  of  the 
house  of  worship,  and  what  authority  the 
presbytery  may  exercise  in  such  cases  over 
the  olflcei's  of  the  church,  the  religious  serv- 
ices, and  the  scpply  of  the  pulpit,  are  ques- 
tions entirely  foreign  to  this  discussion. 

As  respects  the  civil  obligations  of  the  de- 
fendant we  are  unable  to  see  why  it  was  not 
competent  for  the  congregation,  under  tlie  cir- 
cumstances of  this  Ciise,  at  that  time  to  sig- 
nify their  refusal  to  accept  plaintiff  as  their 
future  pastor,  or  to  enfrage  to  pay  him  as 
such,  and  the  withdrawal  of  their  petition 
for  his  installation.  And  that  was  a  matter 
peculiarly  within  their  province  to  deter- 
mine. In  any  event,  whatever  view  may  be 
taken  of  the  effect  of  their  ecclesiastical  re- 
lations as  to  the  status  of  the  call,  it  would 
seem  clearly  in  the  power  of  the  congrega- 
tion to  put  an  end  to  the  temporary  employ- 
ment of  the  plaintiff,  undertaken  in  expecta- 
tion of  accepting  the  call,  and  while  consid- 
ering it,  and  to  terminate  their  liability  for 
future  compensation  under  that  relation. 
More  than  a  year  had  elapsed  since  the  call 
bad  been  made  out.  It  had  not  been  accept- 
ed by  him.  He  was  still  holding  it,  to  accept 
or  reject  finally,  at  his  option,  and,  as  we 
have  seen,  he  had  not  consented  or  request- 
ed to  be  iustalled.  It  had  remuined  an  open 
proposition.  They  might,  at  their  option, 
withdraw  it,  and  terminate  the  negotiations 
on  their  part.  There  could  be  no  hope  or  ex- 
pectation of  the  success  or  usefulness  of  plain- 
tiff's ministrations  under  such  circumstances, 
and  it  would  be  unreasonable  to  insist  upon 


the  establishment  of  the  regular  pastoral  re- 
lation against  the  will  of  the  congregation. 
And  this  is  in  accoi'd  with  the  usage  and 
form  of  government  of  the  Presbyterian 
church,  under  wlilch  the  presbytery  would 
refuse  to.  proceed  to  install  the  plaintiff  under 
such  circumstances. 

In  respect  to  the  plaintiff's  assignments  of 
error  touching  the  admission  in  evidence  of 
the  record  of  this  meeting  it  is  sutiicieut  to 
say  that  the  objections  made  thereto  on  the 
trial  were  not  tenable,  and  there  is  no  excep- 
tion to  the  charge  on  that  subject.  The  form- 
al call  evidently  relates  to  the  permanent  or 
regular  pastorate,  under  the  sanction  of  the 
proper  ecclesiastical  authority.  Unless  the 
candidate  accepts  and  consents  to  such  rela- 
tion, no  contract  for  his  permanent  employ- 
ment as  regular  pastor,  and  for  the  payment 
of  his  salary  as  such,  i-an  be  formed  or  made 
obligatory  upon  the  congregation,  though 
they  may  consent  voluntarily  to  accept  his 
services  under  the  call  while  reserving  his 
decision. 

The  plaintiff's  contention  is,  as  we  under- 
stand it,  that  because  he  performed,  and  they 
accepted  and  paid  him  for,  services  in  pur- 
suance of  the  call  for  the  time  alleged,  the 
contract  became  obligatory  upon  tbiem  for 
future  services,  until  released  by  the  presby- 
tery, though  he  still  held  the  call  to  accept  or 
reject  at  his  option.  But  the  engagement  to 
pay  the  salary  of  a  ptistor  under  a  call  like 
ttiis  is  a  civil  contract,  to  be  made  by  the  con* 
gregation,  and  is  dependent  upon  the  accept- 
ance of  the  call,  and  the  establishment  and 
duration  of  the  relation.  No  further  or  oth- 
er conditions  can  be  imposed  by  virtue  of 
which  they  can  be  prevented  from  withdraw- 
ing their  consent  to  continue  his  temporary 
or  conditional  employment,  if  entered  upon 
before  his  acceptance.  The  obligations  must 
be  mutual.  And,  granting  that  the  plain- 
tiff's temporary  services  amounted  to  a  qual- 
itied  acceptance  for  the  time,  it  could  not  ex- 
tend their  civil  obligations  further,  and 
make  them  irrevocable,  so  as  to  require  the 
same  ecclesiastical  sanction  to  release  them 
as  if  the  call  had  been  accepted,  or  a  regular 
pastoral  relation  bad  been  constituted.  The 
rule  contended  for  by  the  plaintiff  would 
turn  the  temporary  engagement  entered  up- 
on by  him  into  one  indelinitely  binding  on 
them,  bnt  not  on  him, — an  irregularpastorate 
not  constituted  by  the  presbytery,  but  one 
which  could  not  be  dissolved  without  its  con- 
sent. To  this  we  do  not  agree.  Had  he  finally 
rejected  the  call,  no  further  action  would  have 
been  required.  Had  he  seasonably  accepted 
it,  the  case  would  have  taken  its  regular 
course,  and  the  complications,  ecclesiastical 
and  legal,  which  have  followed  would  proba- 
bly have  been  avoided.  The  question  of  the 
continuance  of  the  anomalous  relation  in 
which  the  plaintiff's  attitude  in  reserving  his 
decision  had  placed  the  congregation  could 
not  remain  open  indefinitely,  and  their  legal 
liability  continue  through  prolonged  ecclesi- 
astical controversies;  but  they  were,  we 
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think,  legally  JustiRed  in  taking  sneh  action 
as  they  did. 

The  defendant's  liability  to  plaintiff  for 
future  compensation  growing  out  of  the  stip- 
ulation as  to  salary  in  the  call,  or  tlie  rela- 
tions of  the  parties  under  It,  terminated  with 
the  month  of  December,  1686.  Whether 
furtlier  proceedings  before  the  presbytery 
might  be  necespary  in  order  to  secure  a  form- 
b1  withdrawal  and  return  of  the  call  by  rea- 
son of  it6  jurisdiction  in  the  premises,  and  in 
the  orderly  course  of  ecclesiastical  procednrf , 
it  is  not  necessary  to  consider  liere.  Tliis 
does  not  affect  the  question  of  the  civil  liabil- 
ity of  the  oongreg-.ition  for  t)i«  teonporary 
employment  of  the  pastor  elect  prior  to  his 
acceptance  of  the  call;  and  the  eecleslHSticai 
body,  it  may  be  presumed,  would,  in  dae 
eourse,  proted;  them  from  tlie  establishment 
of  tl)e  pastoral  relation  against  their  will. 

2.  As  respects  the  amount  of  {^aintiff's 
compensation,  we  think  it  is  apparent  from 
the  record  tlnit  he  entered  upon  his  services 
in  response  to  the  call,  and  in  contemplation 
of  its  probable  ultimate  acceptance,  if  deemed 
advisable,  or,  as  he  says  in  bis  letter  in  re- 
sponse to  tlie  notice  of  it,  that  he  would 
come  and  "labor  among  tliera  at  the  com- 
pensation they  indicated,  and  then,  in  the 
light  of  events  and  mutual  consultation,  give 
his  final  decision."  We  think  the  evidence 
fully  justifies  the  conclusion  that  the  serv- 
ices rendered  were  consented  to,  and  accepted 
and  pnid  for,  from  montii  to  month  under 
this  understanding.  The  temporary  employ- 
ment might  be  terminated  at  his  will,  und 
was  not  permanently  binding  upon  them, 
but  we  think  the  monthly  compensation  for 
liis  services  under  it  should  he  regulated  by 
the  terms  of  the  call,  which  may  be  referred 
to  for  that  purpose,  as  the  proper  measure 
of  his  compensation  until  his  employment 
was  terminated  at  the  close  of  the  month  of 
December,  and  the  current  year.  The 
amount  due  him  for  November  and  Deoem- 
ber  would  therefore  be  the  sum  of  9500,  and 
to  that  amount  presumptively  he  was  entitled. 
The  jury  rendered  a  verdict  for  83&4.  but 
this  appeal  is  not  rested  on  the  ground  of 
the  insufficiency  of  the  verdict,  and  there  is 
no  sutflcient  asHignn>eut  of  error  covering 
this  point.  Many  of  plaintiff's  numerous 
assignments  of  error  relate  to  the  charge  or 
omissions  in  the  charge  of  the  conrt,  but 
tliere  was  no  exception  to  the  charge  which 
affects  any  material  question  upon  the  record ; 
and,  as  our  decision  is  baaed  upon  what  ap- 
pears to  be  the  undisputed  facts,  it  is  not 
necessary  to  refer  to  questions  wliicli  could 
in  no  wise  inflnence  the  result.  Oi'der  af- 
firmed. 


Cox  e.  Minneapolis.  6.  S.  M.  &  A.  Bt.  Co. 

(Supreme  Court  of  Minnesota.    June  24,  1889.) 

Raiiaoad  Companibs — Stook-Kiixiko  CaS£S. 

Wliere  domesUo  animals  are  klUed  or  Injured  on 
a  railway  track  not  protected  by  fences  or  cattle- 
gnarcls,  the  burden  rests  upon  the  railway  com- 


pany to  show  that  It  h  not  bound  to  fanee  at  that 
plaoe,  on  the  ground  that  it  is  neoesiary  to  be  kept 
open  for  the  accommodation  of  the  publia  The 
implied  exemption  ia  not  to  be  extended  to  cases 
where  the  reason  for  it  is  wantinsr;  and,  where 
the  partiODlar  land  ia  ooatnorar^  u  not  aetually 
used  toranch  public  pnrpQsas,  it  is  iu>t«io«igh  that 
the  plans  of  the  compaoj  contemplate  such  use  at 
some  indefinite  time  hi  the  futnreL  In  case  of  ao- 
oideot  resulting  Tram  ibe  pireaence  of  such  animals 
upon  a  railway  track,  It  is  the  oondltioo  of  the 
road  where  they  enter  upon  it,  and  not  where  tiiey 
are  killed,  that  must  govern.  The  owner  of  such 
animals  is  not  chargeable  with  contributory  neg- 
ligence, where  they  eeeape  and  get  upon  an  un- 
f onced  railway  traoc  without  his  laulU 

(SyUabu$  by  the  Court.) 

Appeal  from  di^rict  court,  Hennepin  eonn- 
ty;  Hicks,  Judge. 

Action  by  John  Cox.  against  the  if  inne- 
apolis,  Sanlt  6te.  JIarie  &  Atlantic  Baiiway 
Company,  for  injuries  to  plaintiff'a  hone. 
From  a  judgment  for  plaintiff,  defendantap- 
penla. 

J.  D.  Springer,  H.  8.  Abbott,  and  F.  D. 
Larrabee,  for  appellant.  O  F,  BaseUr,  tat 
respondent. 

yANi>ERBtTRaH,  J.  Tbfl  plaintiffs  horse 
ran  away  and  entered  upon  the  anfenced 
right  of  way  and  trark  of  defendant  in  tlie 
suburbs  of  the  city  of  Minneapolis,  and  was 
killed.  Tills  action  is  brought  to  recover  its 
value,  with  harnesB  alleged  also  to  have  been 
destroyed  by  the  colliding  engine.  The  argu- 
ment of  the  defendant  proceeds  upon  the  as- 
sumption that  the  horae  entered  upon  the 
track  at  a  wagon  croartng,open  and  used  for 
travel,  distant  65  feet  north  from  the  "head- 
block"  and  last  switch  in  that  direction,  con- 
necting a  side  tra<^  leading  to  a  round-iiouse 
with  the  main  track,  which  runs  to  and  con- 
nects with  a  system  of  tracks  upon  terminal 
gronnds  occupied  by  defendant's  shops,  etc.. 
txith  the  round-house  and  shops  being  several 
hundred  fe<^  distant  from  the  switeh.  As 
there  is  evidence  tending  to  show  that  the 
hoi-se  turned  up  the  main  track  on  that  cross- 
ing, and  the  jury  may  have  so  found,  some  of 
the  legal  propositions  submitted  must  be  con- 
sider^ in  reference  to  such  a  state  of  facts. 

1.  It  was  the  duty  of  the  defendant  to  pro- 
tect its  track  by  a  fence  or  by  cattle-guards 
at  that  point,  unless  tlie  situation  was  such 
as  to  bring  the  case  within  the  implied  ex- 
oeption  to  the  statutory  pravisions  requiring 
such  precautions.  That  is  to  say,  if  it  was 
necessary  that  the  grounds  of  the  comfiany 
tbere,  including  this  crossing,  should  have 
been  kept  open  in  order  to  enable  the  com- 
pany properly  to  discharge  its  duties  to  the 
public,  and  accommodate  the  public  convt-n- 
tence  or  necessity,  then,  within  the  settled 
rule  of  this  court,  the  defendants  would  not 
Ije  liable  for  a  failure  to  fence.  Greeley  v. 
Railroad  Co.,  38  Minn.  138,  22  N.  W.  Rep. 
179;  Hooper  v.  Railroad  Co.,  37  Minn.  53,  33 
N  W.  Bep.  814,  and  other  cases.  But  the 
construction  under  which  this  exception  is 
implied  in  tlte  practical  application  of  the 
statutory  rule  is  not  to  be  extended  to  i 
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wliere  t)ie  fesson  for  it  is  wanting,  or  beyond 
tlie  rpiisonable  limits  of  the  oompsny's  depot 
or  otlier  public  grounds  which  necessarily  fall 
witliin  the  exemption. 

2.  In  this  case  it  appears  that  tlie  defend- 
ant's line  of  road,  running  north  from  the 
switch.trafTerseB  an  open  area,  wltii  no  in- 
tersecting highway  or  traveled  crossing  for 
a  long  dlstiince,  except  at  the  place  named, 
and  is  not  fenced.  The  boree  was  OTertaken 
upon  a  bridge  a  considMMble  distance  above 
this  crossing,  so  that  whether  the  Jnry  foand 
tliat  it  entered  upon  the  trade  at  that  place 
or  at  any  point  between  it  and  the  bridge  the 
company  would  be  presumptively  subject  to 
the  statutory  rule;  and  it  is  the  condition  of 
the  road  where  the  horse  entered  the  right  of 
way  of  the  defendant,  and  not  the  place  where 
he  was  killed,  that  is  to  govern,  and  that  be- 
comes material  to  consider  upon  the  queetion 
of  the  company's  liability.  From  the  switch 
north  the  road  has  but  a  single  track,  and  the 
burden  rested  upon  the  defendant  to  prove 
the  existence  of  the  facts  to  bring  the  case 
within  the  exception,  and  to  show  that  It  was 
not  bound  to  fence  or  mnintain  eattie-guards 
at  the  place  in  question.  But  the  evidence 
fails  to  show  that  the  truck  at  or  above  the 
crossing  is  within  ita  yard  as  aft  present  oe^ 
cupied,  used,  or  required  for  the  business  of 
tbe  company.  An  engineer  of  the  defendant 
testifled  that  a  map  introduced  in  evidence 
accurately  represented  the  grounds;  bnilil- 
ings,  and  llneof  the  road  as  above describtnl; 
thatthecompanyownedlGOaeresthere;  that 
above  the  switch  there  was  nothing  but  the 
main  line  now,  and  below  were  thecar-shope, 
etc.;  and  he  was  thereupon  asked,  "Have  the 
company  at  present  adopted  plans  for  the 
f  utiiredevetopmentof  th^  yards  as  tbe  busi- 
ness develops?"  which  was  ruled  out  by  tbe 
court.  The  company  had  acquired  a  large 
tract,  which  in  its  judgment  would  at  some 
future  time  be  needed  by  it  for  its  yards, 
tenninal  grounds,  and  side  tracks;  but  there 
is  no  suggestion  that  its  yard  and  facilities 
for  transacting  Ita  business  at  that  place  are 
not  all  that  are  required  for  the  present  and  a 
reasonable  time  to  come.  It  is  not  enough 
that  the  plans  of  the  company  oontem plate  at 
some  indetlnite  time  in  the  future  the  use  of 
all  these  grounds  for  additional  structares 
and  increased  business.  The  statute  Is  to  be 
given  a  practical  and  reasonable  construction, 
and  its  operation  as  a  police  regulation  is  not 
to  remain  in  abeyance  to  suit  the  private  in- 
terests of  tbe  company  or  the  future  develop- 
ment of  its  plans  or  growth  of  its  business. 
Kobe  V.  Bailroad  Co..  36  Minn.  518, 82  N.  W. 
Bep.  783. 

8.  Tbe  case  does  not  disclose  any  n<>gligence 
OB  tbe  part  of  the  plaintifr  in  suffering  his 
horse  to  be  at  large.  It  appears  that  he 
escaped  from  custody,  and  ran  away,  and  was 
kill«l  in  harness,  but  it  does  not  appear  that 
it  was  tlirou^  {riaiotiff'a  fault  or  careleea* 
ness.  It  was  for  the  defendant  to  establish 
plaintiff's  contributory  negligence-,  and  it  is 
not  shown  in  this  ease.    Order  allii-uied. 


SUBSKMBACH  St  oT.  0.  WAeMlSt. 
{8aprtm«  Court  oj  Wtmnetota.    June  21,  1889.) 
inonBioN  JunoiraifTs — Thhritobiai.  CJoubts. 
Under  the  constitution  and  laws  of  the  United 
States,  the  Judgments  and  racords  of  the  courts 
of  tbe  severe!  territories  stand  on  the  same  foot- 
ing as  those  of  the  courts  of  a  state,  as  respects 
the  faith  and  credit  to  be  given  to  them. 
(Syllabut  b]/  the  Court.) 

Appeal  from  district  court,  Winona  coun- 
ty; Start,  Judge. 

Action  against  Charles  A.  Waguer  upon 
a  judgment  recovered  against  him  by  plain- 
tiffs in  the  territory  of  Dakota.  Defendant, 
answering  in  this  action,  denied  tlie  jurisdic- 
tion of  the  territorial  court,  and  alleged  mut- 
ters constituting  a  defense  upon  tbe  merits. 
From  an  order  striking  out  those  portions  of 
the  answer  r^erred  to  defendants  appeal. 

Qale  &  Broum,  for  appellants.  GoiUd  <ft 
8now,  for  respondent. 

VAMDBRBUBcai,  J.  The  record  shows 
that  this  action  is  brought  upon  a  judgment 
recovered  in  the  district  court  for  the  county 
of  Lawrence,  is  the  territory  of  Dakota,  and 
the  principal  question  here  presented  is 
whether  the  judgments  and  rec(»ds  of  such 
court,  duly  aothenticaied  as  provided  by  the 
act  of  congress,  are  to  be  considered  on  the 
same  footing  with  those  of  the  courts  of  the 
several  states  as  respects  the  faith  and  credit 
to  be  given  them.  The  act  of  congress  of 
May  20,  1790,  passed  in  pursuance  of  article 
4,  §  1,  of  tbe  constitution,  which  speaks  of 
the  records  of  the  states,  and  the  effect  to  be 
given  them  "in  every  other  state,"  Mras  in 
terms,  by  the  amendment  of  March  27, 1804, 
extended  to  territories;  and  it  is  insisted  by 
tbe  counsel  for  the  defendant  that,  since  the 
territories  are  not  expressly  mentioned  in 
the  constitution,  congress  had  no  right  to 
include  them  within  the  provisions  of  tbe 
act  of  1804,  and  that  that  act  is  therefore  so 
far  unconstitutional.  It  has,  however,  re- 
mained without  ciiange  to  this  day,  and  we 
think  that  the  practical  construction  placed 
upon  the  act  hy  the  state  courts  generally 
agrees  with  the  legislative  construction  al 
tbe  constitutional  provision,  and  that  in 
practice  no  distinction  has  been  recognized 
in  the  application  of  tiie  atatutory  rule  be- 
tween the  judicial  records  of  states  and  those 
of  the  territories,  and  the  territories  are  clear- 
ly within  the  reason  and  purpose  of  the  con- 
stitutional provision.  It  is  true  that  it  was 
held  at  an  early  day  in  New  Orleans  v.  Win- 
ter, 1  Wlieht.  94,  that  a  citizen  of  a  territory 
Wits  not  entitled  to  sue  a  citizen  of  a  state  in 
the  United  States  courts,  on  the  ground  that 
the  Judiciary  act  did  not  extend  the  jurisdic- 
tion of  the  national  courts  to  such  cases,  and 
under  the  rule  of  stare  deciais  that  decision 
has  since  been  adhered  to.  But  we  think  a 
more  liberal  rule  should  obtain  in  constru- 
ing tiie  clause  of  the  cunstitution  under  con- 
sMeiation.  Watson  v.  Brooks,  8  Sawy.  821, 
18  Fed.  Rep.  543.  544;  The  Ullock,  9  Sawy. 
642, 19  Fed.  Hep.  212.  The  territorial  courU 
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lawfully  established,  whether  under  an  act 
of  congress  or  by  the  legislature  of  the  terri- 
tory itself  under  the  authority  vested  in  it, 
are  legislative  courts,  created  in  virtue  of  the 
general  right  of  sovereignty  which  exists  in 
the  government,  or  in  virtue  of  that  clause 
in  the  constitution  which  enables  congress  to 
make  all  needful  rules  and  regulations  re- 
specting the  territory  belonging  to  the  United 
States.  Insurance  Co.  v.  Canter,  1  Pet. 
•546;  The  City  of  Panama.  101  U.  8.  460. 
And  these  courts  exercise  the  same  functions 
within  their  local  jurisdiction,  are  of  the 
same  general  character,  and  sustain  the  same 
relation  to  the  people  of  the  embryo  state  and« 
the  United  States,  of  which  it  is  a  part,  as  do 
the  courts  of  the  several  states.  That  a  ter- 
ritorial court  should  have  a  right  to  refuse 
to  give  full  faith  and  credit  to  the  juilgraents 
of  a  sister  state  would  bea  novel  proposition, 
under  the  relntion  which  the  states  and  ter- 
ritories sustain  to  each  other  under  one  gen- 
eral government,  and  we  doubt  if  such  a 
suggestion  in  practice  was  ever  entertained 
by  any  court;  and  it  would  be  equally  un- 
reasonable to  give  so  narrow  and  limited  a 
construction  to  the  constitutional  power  of 
congress  as  to  hold  that  it  had  transcended 
its  authority  by  the  act  of  Marcli  27,  1804, 
above  referred  to.    Order  affirmed. 


Patterson  v.  Minnesota  Manuf'q  Co. 
et  al. 

(Supreme  Court  of  MinnesoUi.    June  18,  1889.) 

COBFOBATIONS — BtATUTOKT    LiaBIUTT   OF  Dl- 
BSOIOIU. 

1.  "If  any  corporation  organized  and  established 
under  the  authority  of  this  act  shall  violate  any  of 
its  provisions,  and  shall  thereby  become  insolvent, 
the  directors  ordering  or  assenting  to  snch  vio- 
lation shall  he  jointly  and  severally  liable  in  an  ac- 
tion founded  on  this  statute  for  alldebts contracted 
after  such  violation  as  aforesaid. "  Laws  1878,  a 
11,  (38,  (Gen.  St.  c.  81,  |  143.)  HeUL,  that  a  cred- 
itor of  the  corporation  may  sue  one  or  more  of  the 
directors  to  enforce  the  IlabiU^  without  joining 
all  the  creditors  to  whom  they  are  liable,  or  all  the 
directors  subject  to  the  liabiUty. 

2.  The  fact  that  the  affairs  of  the  corporation 
have  been  placed  in  the  hands  of  a  receiver  nether 
takes  away  nor  suspends  this  right  of  action. 

8.  It  is  not  necessary  that  the  creditor  before 
suing  the  directors  shall  have  obtained  judgment 
against  the  corporation.  He  may,  if  necessary, 
join  it  as  co-defendant  with  the  duectors,  and  es- 
tablish his  daim  against  the  corporation  in  the 
same  action. 

4.  If  a  series  of  acts,  or  a  continuous  course  of 
conduct,  on  part  of  the  direotors  in  violation  of  the 
statute,  finally  producing  the  Insolvency  of  the 
corporation,  is  begun  liefore  the  debt  of  a  creditor 
is  contracted,  the  debt  is  one  contracted  "after 
such  violation,"  although  the  series  of  acts  or 
course  of  conduct  is  not  completed,  or  Uie  insolv- 
ency of  the  corporation  consummated,  until  after- 
wards. 

5.  The  ultra  vires  actsof  the  directors  in  execut- 
ing accommodation  paper  in  the  name  of  the  cor- 
poration, or  in  lending  its  funds  to  others,  consti- 
tute a  violation  of  the  act  "by  the  corporation" 
within  the  meaning  of  the  statute. 

&  To  constitute  "assent"  there  must  be  some- 
thing more  than  mere  negligence  on  part  of  a  di- 
rector in  not  knowing  what,  in  the  exercise  of 
6 roper  care,  he  ought  to  have  known.  There  must 
e  some  willful  or  intentional  violation  of  duty  as- 


senting to  it,  knowing  that  the  aclfis  being,  or 
about  to  l>e,  done.  But  If,  with  such  knowieige, 
he  neither  objects  to  nor  opposes  it  when  liis  duty 
requ  ires,  and  when  he  has  the  opportunity  of  doing 
so,  this  lis  "assent. " 
{Sylldbut  bu  the  Court) 

Appeal  from  district  court,  Ramsey  connty; 
Kerr,  Judge. 

Action  by  William  H.  Patterson  against  the 
Minnesota  Manufacturing  Company  and  J. 
H.  Stewart.  The  facts  stated  in  the  com- 
plaint were  substantially  as  follows :  The  de- 
fendant company  is  a  cor{ioration  of  this 
state,  organized  in  1875  nnder  the  manufact- 
u  ring  corporations  act  of  March  7, 1878.  On 
April  11,  1888,  it  executed  and  delivered  to 
plaintiff  its  promissory  note  for  $250,  wliich 
remains  unpaid.  The  defendant  company 
was  authorized  by  its  articles  of  association, 
and  the  statute  under  which  the  same  were 
execnted,  to  engage  in  the  business  of  manu- 
facturing and  selling  agricultural  implements 
only,  but,  notwithstanding  this,  its  officers, 
under  general  authority  from  the  board  of  di- 
rectors to  execute  and  deliver  negotiable  pa- 
per in  its  behalf,  and  generally  to  transact 
any  and  all  business  in  behalf  of  the  corpora- 
tion, did  during  tlie  whole  period  of  its  exist- 
ence down  to  January,  1888.  when  the  com- 
pany was  placed  in  the  hands  of  a  receiver, 
make  the  corporation  liable  as  maker  or  in- 
dorser  upon  a  large  amount  of  accommoda- 
tion paper  without  considemtion  other  than, 
possibly,  similar  loans  from  the  persons  thus 
favored.  They  also  gratuitoosly  loaned 
money  needed  in  the  company's  business. 
This  coui-se  of  transactions,  it  is  alleged,  re- 
snlted  in  the  insolvency  of  the  company. 
The  defendant  Stewart  was  a  director  in  the 
company  during  all  this  period,  and  did  not 
St  any  time  object  to  the  course  of  dealings. 
He  had,  it  is  alleged,  notice  of  the  resolutions 
and  by-laws  whereby  the  officers  were  given 
the  power  they  thus  misused.  Upon  this 
state  of  facts  plaintiff  sought  to  recover  from 
defendant  Stewart  the  amount  due  upon  the 
note.  From  an  order  sustaining  a  demurrer 
to  the  complaint  by  defendant  Stewart  plain- 
tiff appeals. 

Rogers,  UadUy  dt  Selmu,  for  appellant. 
Flandrau,  Sgutret  <ft  Cute/kson,  for  respond- 
ents. 

MiTonGLi.,  J.  If  any  proof  were  needed 
of  the  chaotic  condition  of  our  statutes  re- 
lating to  corporations  it  could  be  found  in 
the  confused  and  diveiae  provisions,  scat- 
tered through  chapters  84  and  76,  relating  to 
the  enforcement  of  the  personal  liabilities  of 
stockholders  and  officers  for  corporate  debts. 
In  Dodge  v.  Roo6ng  Co.,  16  Minn.  368,  (Oil. 
827,)  it  was  assumed,  and  in  Bank  T.  Manu- 
facturing Co.,  84  Minn.  328,  25  N.  W.  Rep. 
689,  it  was  expressly  held,  that  a  creditor  of 
a  corporation  organized  under  title  2  of  chap- 
ter 34  might  sue  the  corporation  for  the  debt, 
and  join  as  defendants  one  or  more  of  the 
stockholders  to  enforce  their  liability,  and 
that  in  such  action  it  was  not  necessary  to 
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join  all  the'creditors  or  all  the  stockholders 
subject  to  liability.  This  was  put  upon  the 
ground  that  sections  10  and  11  of  that  chap- 
ter clearlj  contemplated  such  an  action,  dif- 
ferent from  that  provided  for  in  chapter  76. 
In  Allen  v.  Walsh,  25  Minn.  543,  which  was 
an  action  by  a  creditor  of  an  insolvent  bank 
against  a  stockholder  to  enforce  his  individ- 
ual liability  under  the  banking  law,  it  whs 
held  that  the  exclusive  remedy  was  under 
chapter  76.  This  was  put  mainly  upon  con- 
siderations growing  out  of  the  clmracter  and 
purpose  of  t)ie  liability,  and  the  inadequacy 
of  any  other  form  of  remedy,  to  accomplish 
the  object  of  the  statute.  In  Johnson  v. 
Fischer,  80  Minn.  173,  14  N.  W.  Rep.  799. 
which  was  an  action  by  a  creditor  of  a  man- 
ufacturing company  organized  under  the  act 
of  1873  to  enforce  what  was  assumecl  to  be 
tlie  peraonHl  liability  of  a  stockholder  under 
Laws  1878,  c.  56,  (Gen.  St.  c.  34,  §  111,)  it 
was  held,  following  Allen  v.  Walsh,  and  for 
similar  considerHtions,  that  an  action  under 
chapter  76  furnished  the  exclusive  remedy. 
The  present  case  raisps  the  question  of  tlie 
proper  procedure  to  enforce  the  personal  lia- 
bility of  directors  of  a  manufacturing  corpo- 
ration organized  under  Laws  1878,  c.  11,  im- 
posed by  section  23  of  that  act,  (Oen.  St.  1878, 
c.  34,  g  142,)  for  ordering  or  assenting  to  viola- 
tions of  the  act  by  which  the  corporation  be- 
came insolvent.  It  will  be  observed  that  none 
of  our  decisions  referred  to  cover  tlie  case. 
Gen.  St.  c.  84.  §  138,  (repealed  in  1883,)  pro- 
vides that  if  the  president  or  secretary  of  the 
corporation  intentionally  neglects  or  refuses 
to  comply  with  the  twelfth  section  of  tlie  act, 
(making  and  filing  an  annual  certifloite,)  the 
persons  so  neglecting  and  refusing  "shall 
jointly  and  severally  be  liable  to  an  action 
founded  on  this  statute  for  all  debts  of  such 
corporHtion  contracted  during  the  period  of 
any  sach  neglect  or  refusaL"  Section  139  pro- 
vides that  if  the  capital  stock  shall  be  with- 
drawn and  refunded  to  the  stockholders  be- 
fore the  payment,  of  all  the  debts  of  the  cor- 
poration for  which  such  stock  would  have 
been  liable,  the  stockholders  shall  be  liable  to 
any  creditor  in  an  action  founded  on  this 
statute  to  the  amount  of  the  sum  refunded 
to  them,  respectively;  but  if  any  stockholder 
shall  be  compelled  by  such  action  to  pay  the 
debts  of  any  creditor,  he  shall  have  the  right 
to  call  upon  all  the  stockholders  to  whom  any 
part  of  the  stock  has  been  refunded  to  con- 
tribute their  proportionate  share.    Section 

140  provides  that  if  the  directors  pay  a  divi- 
dend when  the  corporation  is  insolvent,  or 
any  dividend,  the  payment  of  which  would 
render  it  insolvent,  knowing  the  fact,  the  di- 
rectors assenting  thereto  shall  be  jointly  and 
severally  liable  in  an  action  founded  on  this 
statute  for  all  debts  due  from  such  corpora- 
tion at  the  time  of  such  dividend.    Section 

141  provides  that  if  certain  oflBcers  intention- 
ally neglect  or  refuse  to  comply  with  the  pro- 
visions of  the  act,  and  to  perform  the  duties 
therein  required  of  them,  such  as  so  neglect 
or  refuse  sliuU  be  jointly  and  severally  liable 


in  an  action  founded  on  this  statute  for  all 
debts  of  the  corporation  contracted  during 
the  period  of  such  neglect  or  refusal.  Sec- 
tion 142  (which  is  the  one  under  which  this 
action  is  brought)  provides  that  if  any  corpo- 
ration organized  under  the  authority  of  the 
act  "shall  violate  any  of  its  provisions,  and 
shall  thereby  become  insolvent,  the  directors 
ordering  or  assenting  to  such  violation  shall 
be  jointly  and  severally  liable  in  an  action 
founded  on  this  statute  for  all  debts  contract- 
ed after  such  violation." 

We  have  referred  to  these  various  sections, 
not  only  because,  as  we  think,  the  particular 
language  used  Is  itself  strongly  indicative  of 
the  kind  of  action  intended  by  the  legislature, 
but  because  the  nature,  extent,  and  purpose 
of  the  liabilities  imposed  illustrate  what  form 
of  remedy  would  be  adequate  and  appropri- 
ate under  the  circumstances.  In  every  in- 
stance the  language  is  "in  an  action  founded 
on  this  statute,"  not  some  other.  We  can- 
not agree  with  counsel  for  the  defendant  that 
this  merely  creates  a  right  and  a  liability,  but 
prescribes  no  remedy.  It  is  true,  it  does  not 
specify  the  particular  form  of  the  action,  but 
unless  it  is  indicative  of  the  remedy  It  has  no 
meaning  whatever.  Indeed,  in  a  jurisdiction 
where  law  and  equity  are  administered  sep- 
arately, it  has  been  held  that  such  language 
in  a  statute  gave  a  party  an  adequate  remedy 
at  law,  and  hence  that  a  bill  in  equity  would 
not  lie.  Bassett  v.  Hotel  Co.,  47  Vt.  313. 
Again,  it  will  be  observed  that  in  every  in- 
stance the  liability  created  is  directly  to  the 
creditors,  and  not  to  the  corporation.  The 
corporation  could  not  maintain  an  action  to 
enforce  any  such  liability;  neither  could  its 
assignee  or  receiver,  in  the  absence  of  some 
express  statutory  authority.  And  right  here 
we  think  counsel  for  defendant  has  fallen  into 
a  radical  error.  He  argues  that,  except  in 
extent,  the  liability  is  that  which  at  common 
law  would  rest  upon  directors  under  similar 
circumstances ;  that  at  common  law,  for  such 
acts  of  negligence  or  misconduct,  the  direct- 
ors would  be  liable  primarily  to  the  corpora- 
tion, and  secondarily  to  the  creditors;  that 
the  statute  does  not  alter  the  relative  rights 
of  these  parties;  and  hence  that  creditors,  in 
attempting  to  enforce  the  liability,  must  do 
BO  in  the  right  of  the  corporation  or  its  r^ 
ceiver,  and  if  the  corporation  is  placed  in  the 
hands  of  a  receiver  the  right  passes  primarily 
to  him.  The  conclusion  sought  to  be  drawn 
from  this  line  of  argument  is  that  an  action 
under  chapter  76,  by  the  receiver,  is  the  only 
remedy.  The  relation  between  a  cor{>oration 
and  its  oflBcers  is  that  of  principal  and  agent, 
and  for  negligence  or  fraud  in  the  pert'onn- 
ance  of  their  official  duties  resulting  in  dam- 
age to  the  corporation  they  would  be  doubt- 
less liable  to  the  latter  at  common  law.  But 
the  extent  of  the  liability  would  be  the 
amount  of  resultant  loss.  Again,  the  direct- 
ors of  a  corporation  are  not  in  any  contract- 
ual relation  with  its  creditors.  They  are 
strangers  to  each  other.  The  creditors  have 
no  cause  of  complaint  on  account  of  any.  un- 
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lawful  act  of  corporate  offlcera.  provided  suf- 
Dciemt  aaseta  remain  to  pay  tlieir  daima.  Of 
eourse.  as  in  case  of  any  other  persona,  airan- 
geia  to  each  other,  directors  would  be  liable 
at  common  law  or  equity:  to  make  just  com* 
pensation  for  any  wrong  done  to  the  legal 
riglits  of  crediloi's.  For  example,  if' tttc^' 
misappropriate  any  part  of  the  capital  stock, 
(which,  in  America,  is  held  to  b»a  trust  fund 
for  creditors.)  they  might  be  held  liable  as 
trustees  to  the  extent  neceaaai-y  to  pay-  the 
debts;  and,  as  in  the  case  of  lialiility  to  tlie 
corponition,  the  limit  of  the'  liability  would 
be  the  amount  of  reaiiltantdamage.  But  tlie 
liability  imposed  under  this  statute  hiia  no 
raiation  whatever  to  the  amount  of  actual 
damage  to  either  the  crcditoi-s  or  the  corpo- 
ration. For  doing  or  failing  to  do  certain 
things  the  directors  or  of&cers  are  maile  al)* 
aolutely  liable  for  cei-tiiln  classes  of  debts,  al> 
though  suob  acts  or  omissions  may  not  in 
faot  have  resulted  in  a  dollar's:  loss  to  either 
the  oarporation  or  its  creditors.  In  this  re- 
spect it  is  highly  penal,  so  much  so  that  it 
would  not,  under  the  law  of  comity,  be  enr 
fbrc(>d  iaanotheii  jurisdiction.  The  object  is 
twofold — Fitat,  tu«nf oroe  diligenca and  fldel" 
ity  on  the  part  of  ooi-porate  ofhcsra;  and,.  Me>- 
ond,.tBifurniah.apramptand  aAaetntxvmeiy 
tDtliose!  creditoBs  vvlio  were,  or  might  bare 
been,  injuriously  affected  by  the  aets  at  mia* 
f^KHioe  or.  non-ffiesance. 

The  question  as  to  tlie  proper  remedy  to 
enforce  the  personal  liability  of  stoekliolders 
or  directors  or  officers  for  corporate  dbbtS' de- 
pends so  much  upon  the  terms. of  particular 
statutes,  or  the  mmedial  systems  of  dMCerent 
states,  that  not;  much'  aid  can  be  obtained 
from  tftie  dscisions  of  other  courts.  But  we 
think  it  'will  be  found  generally  true  that, 
anleBS  a  particulttc  remedy  is.  prescribed  by 
statute,  thS'forni  of  the  remedy,  whether  by 
action  ait  law  by  each  creditor  agiiinst  one  or 
more  stockholders  or  ofBcers,  or-  by  bill  in  eq-: 
nity  In  wfaieh  all  persona  in  interest  or  to  be 
affected  are  made- parties,  is  made  to  dsiiend 
upon  the  character  of  the  liability.  If  its  ob- 
ject is  to  create  »  common  fund,  limited  in 
amount,  for  the  benefit  of  all  creditors,  or  all 
of  a  partteular  class,  so  that  if  one  were  al- 
lowed to  proceed  alone  he  might  exhHust  tlie 
fund  or  get  more  than  his  aliare;  or  if  the 
liability  was  only  for  the  daSciency  of  cor- 
porate assets,  or  only  for  ttte  excess  of  debts 
contracted  over  the  aznonnt  permitted  by  the 
charter,  so  that  an  accounting  is  neceesnrr; 
or  if  for  any  similar  reason  an  action  svt  law 
would  be  inadequate  to  furnish  a  complete 
remedy  or  protect  the  rights  of  all  persons 
interested, — the  courts  have  generally  held, 
in  the  absence  of  any  express  statutory  pro- 
vision, that  a  suit  in  the  nature  of  a  bill  in 
equity,  bringing-  in  all  interested  parties, 
must  be  resorted  to.  Iloi-ner  r.  Henning,  98 
U.  S.  228,  is  an  example  of  this  kind,  ami 
these  considerations  were  given  mucli  wBight 
in  Allen  v  Walsh  and  Joliiison  v.  Fischer, 
xiprti,  in  determining  that  the  exclusive  rem- 
edy was  under  chapter  76.    But  no  such  rea- 


son obtains  here.  The  liability  of  each  di- 
rector is  unlimited  except  by  the  amount  of 
the  corporate  debts  which  fall  within  the 
terms  of  the  statute.  What  one  creditor 
may  collect  will  not  reduce  the  amount  vrhich 
another  may  recover.  No  aocounting  la  nec- 
essary in  order  to  ascertain  the  amount  of  the 
deflcisticy  or  corporate  assets,  for  the  creditor 
is  not  bound  to  resort  to  them  first;  nor  is 
his  recovery  limited  to  the  extent  of  such  d«- 
Sdienoy.  In  fact,  a  direct  action  by  any  cred- 
itor agslnat  any  director  not  only  furnishes 
an  adequate  remedy,  but  it  int«ifere6  with 
the  rights:  of  no-  one  else.  The  only  pof sible 
excepUon  to  this  might  be  an  action  under 
secti'jn  139  against  atockboldsES.  In  short, 
reason  but  adds  force  to  what  seems  the  plain 
meaning  of  the  language  of  the  statute,  viz., 
that  the  right  of  action  is  directly  to  the 
creditors  to  whom  severally  the  directors  are 
jointly  and  severally liaUe.  The  £act  (which 
appearis  fTOin  the  complaint)  that  the  affairs 
of  the  corporation  liave  been  plaoed  in  tlia 
hands  of  a  reosi'ver  neitliar  takes-  away  nor 
suspends  the  creditor'sright  of  action  ag'iinst 
the  directons.  Tlie  aflairs  of  the  directors 
are  not  in  the  hands*  of  a  receiver,  nor  will  a 
suit  agiiinst  the m- at  all  intorfecewith'the  pr»- 
ceedings  to.  wind  uf»  the^affaiit^of  tjwcerpo^ 
ration.  If  it  be  neoessaiy,  as  counsel  argue. 
tax  a  oredttDT  to  establish  lii»  claim  against 
the  oaaagpaay,  and  that  it  cannot  be  sued  witli- 
out  leave  of  the  leoeiver  or  the  eoort,  it 
would  not  altar  bhe^cassv  except  that  if  such 
eonstffit  could  not  ba  obtained'  it  mi^t  em- 
barrass the  creditor  Vn  enforcing  hisi  remedy. 
In  what  has  been  said  we  do  not  wtiA  to  ba 
nnderstood  as  holding  Uiat:  these  statutory 
liabilitiea  migiit  not  also  been fbroed  by  pro- 
ceedings under  chapter  7S.  It  would  seem 
that  it»  provisions  an-e  bcoad  enough  to  cover 
such  a  case.  Alt  that  'we  hold  is  that  a  cred- 
itor is  not  bound  to  resort  to  it,  because  the 
statute  gives  him  aright  of  aetlon  directly 
against  the  directors,  and  in  hia  own  behalf 
alone.  Neither  is  it  necessary  that,  liefore 
suing  the  directors,  the- creditor  should  liave 
first  astbbMshed  Uitt  claim  agtiiast  the  corpo- 
ration by  judgment.  There-  is  no  occasion 
for  this,  inasaiinifa  as  he  is  not  required,  tttat, 
to  resort  to  the  corporate' assets^  Assuming 
it  to  be  true- that  he  must  eeCabllsh  liisdaitn 
against  the  corporation,  ho  may,  as  was  done 
in  thiH  case,  make  it  a  co-defendant  with  the 
directors,  and  eetaUlish  the  daira  iu  the  same 
aecion.  Theactscharged  in  this  case  as  con- 
stituting Che  violation  of  the  act  rsmilting  in 
the-  insolvency  of  Uie  corporation  are,  ih:it 
during  all  tlie  period- from  IDecember,  li575, 
down  to>  Jannary  15,  it)!J8)  the  directors  exe- 
cuted, rn  the  name  of  the  conporaftion  large 
amounts  of  aocomnaodaliiian  paper,  for  which 
no  consideration  waa  received,  and  l(>an«d 
corporate  money  to  other  persons,  fer  which 
no  return  was  ever  received,  thereby  divert- 
ing f  u-nds  to  purposes  not  aothorisEed  by  law. 
Theallegaliun  Is  that  by  reason  of  this  coarse 
of  ct^mluct  in  exeeucing  aoeiimmodation  pa- 
pf  r  and  making  unuulhurizsd  loans  the  cor^ 
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poration  became  insolvent,  so  that  on  Jiinn- 
*ry  15,  1888,  its  affHirs  w«re  by  the  court 
placed  in  the  hands  of  a  receiver.  Plaintiff's 
debt  was  contntcted  in  April,  1883,  and  de- 
fendant claims  (hat  inasmneb  as  tlie  acts 
which  caused  the  insolvency  were  not  (hen 
completeil,  therefore  it  does  not  fall  witliin 
the  terms  of  the  :ft.itute, — a  debt  "contracted 
after  such  violation. "  Such  a  eonstraction 
would  render  (lie  section  of  very  little  force. 
It  rarely  occurs  that  a  single  act  alone  ren- 
dei'S  a  corporation  insolvent.  This  is  nsimlly 
the  result  of  a  series  of  acts  or  a  continuous 
course  of  conduct.  In  this  case  It  was  the 
diversion  of  corporate  capital,  begun  In  1875 
and  continued  down  to  1888,  wbich,  an  al- 
leged, produced  tbe  insolvency.  If,  in  a 
series  of  acts  or  a  continued  course  of  con- 
duct, those  committed  prior  to  tbe  date  of 
plaintiff's  debt  contributed,  in  connection 
with  those  committed  afterwards,  In  produc- 
ing the  insolvency,  then  the  debt  was  one 
contracted  "after  such  violation,"  within  the 
meaning  of  the  statute.  It  is  also  urged  that 
these  acts  were  merely  the  nnauthorized  acta 
of  the  directors,  and  not  of  the  corporation, 
within  the  language  of  the  statute,  wbich  is: 
"If  any  corporation,  etc.,  shall  violate."  This 
would  render  tbe  section  wholly  nugatory. 
A  corporation  can  act  only  tbroagh  its  di- 
rectors and  otiHcers,  and  it  Is  against  just  such 
tUtra  virtu  or  unlawful  acts  on  tbeir  part 
that  the  statute  is  aimed. 

The  language  of  the  oomidaint  is  in  sub- 
stance that  defendant  was  during  all  this  time 
a  director  of  tbe  corporation,  and  did  not  ob- 
ject to  these  transactions,  but,  on  tbe  contrary, 
had  full  knowledge  of  tbe  by-laws  or  resolu- 
tions authorizing  the  officers  of  the  corpora- 
tion to  execute  thi»accommodation  paper  an'l 
makesDcb  loans,  and  that  he  acquiesced  in  tiie 
same.  It  is  claimed  that  this  does  not  amou  nt 
to  an  "assent"  within  the  meaning  of  the 
statute.  While  there  may  be  some  doabt 
whether  the  word  "same"  refers  to  the  exe- 
cution of  the  paper  and  making  the  loans,  or 
to  tbe  by-laws  or  resolutions,  yet  we  think, 
fairly  construed,  this  language  at  least  means 
that  he  knew  of  the  adoption  of  the  by-laws 
or  resolutions  authorizing  and  directing  the 
doinic  of  the  illegal  acts,  that  be  occufSed  a 
position  where  It  was  his  duty  to  object  to 
them,  and  yet  he  interposed  no  opposition  or 
objection.  Plaintiff's  contention  is  that  it  is 
the  duty  of  a  director  to  know  what  is  being 
done  in  corporate  matters;  that  it  is  negli- 
gence for  him  not  to  know, — and  therefore  he 
is  conclusively  presumed  to  have  known, — 
and  not  objecting,  he  must  be  deemed  assent- 
ing. Such  a  construction  would  impose  this 
severe  statutory  liability  for  at  least  every  act 
of  mere  negligence  for  which  he  would  be  lia- 
ble nt  common  law;  but,  as  the  act  is  highly 
penal,  we  do  not  think  it  ought  to  receive  so 
broad  a  construction.  The  language  of  the 
various  sections  all  tend  to  indicate  that  the 
l^islalnre  Intended  that  something  more 
than  mere  negligence  should  be  necessary  to 
subject  a  person  to  those  heavy  penalties, — 
v.42N.w.no.l3— 59 


souietliing  amounting  to  willful,  or  at  least 
intentional,  violation  of  legal  duty.eitheror- 
deriiig  the  act  done,  participiiting  in  doing  it, 
or  assenting  to  its  being  done  with  knuwl^ge 
thut  it  was  being,  or  about  to  be,  done.  This 
assent,  however,  need  not  be  express,  if  a 
director  knew  that  a  violati<m  of  law  was  be- 
ing, or  aliout  to  be,  conimitted.  ami  made  no 
objection  when  duty  requii-ed  l)iui  to  object, 
and  when  he  had  the  opportunity  of  doing  so, 
this  would  amount  to  "assent."  We  think 
tbe  allegstions  of  the  complaint  amount  to 
this.    Order  reversed. 


Gbinnell  v.  Yovno  et  al. 

{Supreme  Court  of  Minnesota.    July  8, 188B.) 
Cla.ii(  akd  Dklitbst  —  Bill  ot  Siis  —  Escrow. 

In  an  action  of  claim  and  deliverj',  each  party 
sllegfing  generally  owneorahip  sad  right  of  posses- 
sion In  bimself,  where  the  defendant.  In  support 
of  bis  claim,  introduces  in  evidence  wbat  parporta 
to  be  a  bill  of  sale  from  plaintiff,  tbe  latter  may 

Sove  In  relnittal  that  there  had  never  been  in 
Bt  any  sale  or  delivery  of  the  property;  that  tbe 
bill  of  sale  bad  t>een  sigDed  to  be  placed  in  escrow 
until  B  proposed  trade  bad  been  completed ;  and 
that  tbe  person  named  as  vendee  therein  had 
fraudulently  and  unlawfnlly  obtained  posia— ioa 
of  it. 
(SvUabxit  bv  the  Court.) 

Appeal  from  district  court,  Hennepin 
county ;  YouNO,  Jodge. 

Action  of  cliiim  and  delivery  by  Andrew 
J.  Grinnell  against  Emma  L.  Young  and 
Eugene  W.  Young.  Judgment  for  plaintiff, 
and  defendants  appeal. 

E.  A.  Campbell  and  /.  B.  Waters,  for  ap- 
pellants. Howard  dt  Richardson,  tor  re- 
spondent. 

MtTOHBLL,  J.  This  was  an  action  of 
claim  and  delivery,  theplaintiff  alleging  gen- 
erally that  he  was  the  owner  and  entitlMl  tA 
the  possession  of  tbe  property  which  tbe  de- 
fendants had  wrongfully  taJten.  The  de- 
fendants in  their  answer  denied  plaiutlff'a 
right,  and  alleged  generally  that  they  were 
the  owners  and  entitled  to  tbe  possession. 
Upon  the  trial  defendants  introduced  a  series 
of  bills  of  sale,  commencing  with  one  from 
plaintiff  to  one  Pomeroy,  and  constituting  an 
apparent  paper  title  in  the  defendant  Emma 
L.  The  plaintiff  then  introduced,  under  de- 
fendants' objection,  evidence  showing  that 
there  never  had  in  fact  been  any  sale  or  de- 
livery ot  the  property  by  him  to  Pomeroy; 
that  they  had  entered  into  an  executory  con- 
tract for  the  exchange  of  this  property  for 
certain  real  estate  to  be  conveyed  by  Pom- 
eroy to  plaintiff;  that  in  view  of  this  Uiebill 
of  sale  had  been  drawn  up  and  signed  by 
plaintiff,  and  banded  to  Pomeroy  to  be  by 
him  left  in  escrow  with  one  Gannon  untU 
he  (Pomeroy)  executed  the  deed  to  plaintilT, 
when  the  papers  were  to  be  exchanged,  and 
the  property  delivered;  that  instead  of  doing 
this  Pomeroy,  without  authority,  filed  the 
bill  of  sale  with  the  city  recorder,  and  did 
not  and  never  has  executed  thedeeil  to  plain- 
tiff; that  the  property  in  conicoversy-p-a 
Digitized  by  Vj  OOQ IC 


vso 


NORTHWESTERN  REPOBTEB,  Vol.  43. 


(Mmn. 


stock  of  drugs — was  never  delivered  toFom- 
eroy,  but  remained  in  plaintiff's  possession 
until  Pomeroy  and  the  defendant  Eugene  M. 
Young  went  to  the  store  where  the  goods  were 
in  charge  uf  plaintiff's  clerk,  and,  in  plaintiff's 
absence,  took  possession,  and  excluded  the 
plaintiff  by  putting  a  new  lock  on  the  door. 
This  evidence  was  admissible  under  the 
pleadings.  Had  there  been  a  sale  and  deliv- 
ery in  fact,  which  plaintiff  was  seeking  to 
avoid  on  the  ground  of  fraud,  tlien  ttie  fraud 
Bliould  have  been  pleaded.  But  the  effect  of 
the  evidence  in  tliis  case  was  to  prove  that 
there  bad  never  in  fact  been  siny  sale,  but 
that  Pomeroy  had  wrongfully  possessed  him- 
self of  an  apparent  muniment  of  title,  which 
bad  never  been  delivered.  As  this  evidence 
was  wholly  uncontradicted,  and  nothing  was 
proven  which  would  create  an  estoppel 
against  plaintiff,  the  court  would  have  been 
justified  in  directing  the  jury,  as  be  in  effect 
did,  to  find  a  verdict  for  the  plaintiff.  Excep- 
tion was  taken  to  the  action  of  the  court  in 
permitting  evidence  as  to  the  value  of  the 
stock  at  the  time  an  Invoice  was  taken,  about 
a  year  before  the  suit  was  commenced.  -  It 
appears  that  it  was  the  lust  inventory  taken 
by  plaintiff,  and  that  after  the  action  was 
brought  defendants  rebonded  the  property 
and  retained  tlie  possession.  Plaintiff  also 
testifled  that  the  purchases  added  to  tlie 
stock  after  taking  this  invoice  were  equal  to 
or  exceeded  the  sales.  It  would  seem  there- 
fore that  this  evidence  was  the  best  which 
it  was  in  the  power  of  plaintiff  to  produce, 
and,  under  the  peculiar  circumstances  of  the 
case,  we  do  not  think  tliere  was  any  error  in 
admitting  it.  We  think  that  plaintiff,  being 
the  owner  of  the  stock,  who  had  purchased 
it  in  the  market,  and  who  took  the  inven- 
tory, showed  bimself  competent  to  testify  as 
to  its  value,  altliuugb  not  a  professional 
druggist.  This  covers  all  the  assignments  of 
error  requiring  any  special  notice.  Order 
affirmed. 


CBRISTLIE3  et  al.  v.  Board  of  Covmtt 

Com'rs. 

(Supreme  Court  of  Minnesota.     June  87, 1889.) 

Towns — Divisaos— Certiobabi. 

The  action  of  a  board  of  county  oommlwloners, 
In  dividing  a  town,  and  organizing  a  new  one  out 
of  part  of  its  territory,  is  legishiUve,  and  not  ju- 
dicial, in  its  nuure,  and  wiU  not  be  reviewed  on 
certiorari. 

{Syllabus  by  the  Court) 

Application  fur  writ  of  certiorari  to  review 
the  proceedings  of  the  board  of  county  com- 
missioners of  Hennepin  county. 

Shav)  &  Cray  and  Gray  tt  PuUiam,  for 
petitioners.  Keith,  Evans,  Thompson  <£ 
Fairehild,  for  respondent. 

MiTCBELL,  J.  It  is  here  sought,  by  writ 
of  certiorari,  to  review  the  action  of  the 
board  of  county  commissioners,  in  April, 
1889,  organizing  a  new  town  out  of  a  part 
of  the  town  of  Medina,  and  also,  as  bearing 
upon  tliat,  the  previous  action  uf  the  same 


body  in  1868,  and  again  in  1884,  detnclilns 
certain  territory  from  the  town  of  Excelsior, 
and  attaching  it  to  the  town  of  Medina. 
These  acts  were  purely  political  or  legislative 
in  their  nature,  and  will  not  be  reviewed  on 
certiorari.  In  re  Wilson,  32  Minn.  145,  19 
N.  W.  Rep.  723;  Lemunt  v.  Commissioners, 
40  N.  W.  Rep.  359.  Tliat  the  county  board 
has,  in  sucb  ctises,  to  ascertain  and  deter- 
mine the  existence  of  certain  facts  does  not, 
of  itself,  make  the  acts  judicial  in  their  nat- 
ure. Insurance  Co.  v.  Flint,  13  Minn.  244, 
(Gil.  228;)  State  v.  Ueland.  30  Minn.  29, 14  N. 
W.  Rep.  58.  Counsel  waive,  or  at  least  do  not 
urge,  this  point,  and  suggest  the  importance 
of  a  speedy  determination  of  the  status  of 
these  towns.  But  every  consideration  of 
public  policy  requires  that  we  confine  this 
writ  to  its  legitimate  office  which  is  to  review 
proceedings  judicial  in  their  nature;  other- 
wise we  would  soon  be  called  upon  to  super- 
vise the  ministerial  and  legislative  acts  of  all 
the  various  public  officers  and  municipal 
bodies  in  the  state,  to  the  detriment  of  other 
business  properly  before  us,  and  at  the  risk 
of  encroaching  upon  the  powers  of  the  other 
departments  of  government.    Writ  quashed. 


Wbllcohb  v.  Town  of  Montiobllo. 

(Supreme  Court  of  Minnesota.    June  87,  1889.) 

POOK  AJfU  P00»-LaW8 — VlLLAOSS. 

1.  Under  chapter  90,  8p.  Laws  1887,  declaring 
the  support  of  the  poor  in  villages  in  Wright  coun- 
ty a  vu^ge  oharge,  and  making  the  proriBions  of 
chapter  315,  Sp.  Laws  1878,  appUcabfe  to  villages, 
the  support  of  existing  paupers  devolved  upon  the 
village  in  which  they  nad  a  legal  residence  or  set- 
tlement at  the  time  of  the  passage  of  the  act. 

8.  And  every  person,  at  that  time  receiving  aid 
from  a  town,  and  being  maintained  elsewhere  than 
In  the  place  of  his  actual  residence  at  the  time  of 
becoming  a  pauper,  is  to  be  deemed  to  have  a  legal 
settlement  in  the  villa^  in  which  he  actually  re- 
sided when  first  making  applloation  for  public 
support. 

{tSyUabus  by  the  Court) 

Appeal  from  district  court,  Wriglit  coun- 
ty; Kea,  Judge. 

Action  by  Michael  Wellcome  against  the 
town  of  Monticello  to  recover  for  necessaries 
supplied  a  pauper.  Judgment  for  defendant, 
and  plaintiff  appeals. 

James  V.  Tarbox,  for  appellant,  ifoon  <& 
Semple,  for  respondent. 

Mitchell,  J.  The  villages  of  Monticello 
and  Morritzious  are  incorporated  under  the 
general  laws  of  the  state,  each  out  of  a  i)or- 
tion  of  the  territory  of  tbe  town  of  Monti- 
cello, in  Wright  county.  One  Patterson  was, 
for  many  years,  a  resident  of  that  portion  uf 
the  territory  of  the  town  afterwards  incor- 
porated as  tlie  village  of  Monticello,  and, 
after  such  incorporation,  continued  to  reside 
there  until  he  became  a  pauper,  in  1883, 
since  which  time,  down  to  June,  1888,  lie  hits 
been  continuously  supported  as  a  pauper,  in 
the  village  of  Murritziuus.  From  and  subse- 
quent to  March  2, 1887.  down  to  June,  1888. 
nut   being  supported    by  the  municipaliLy 
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chargeable  with  his  support,  he  was  cared  for 
and  supplied  with  necessaries  by  the  plain- 
tiff, who  sues  the  town  therefor.  The  ques- 
tion is  whether  it  is  liable.  Sp.  Laws  1878, 
c.  215,  made  paupers  in  Wrij^ht  county  a 
town  charge,  section  5  providing  that  the 
supervisors  of  the  several  towns  sliould  have 
the  care,  custody,  and  superintendence  of  the 
poor  in  tlieir  respective  towns.  Section  4 
provided  "that  any  person,  other  thnn  those 
hereinafter  mentioned,  who  has  resided  in 
either  of  the  towns  of  said  county  one  year 
continuously,  shall,  for  the  purposes  of  this 
act,  be  deemed  to  have  gained  a  legal  resi- 
dence In  said  town. "  !:>ection  13  provided 
that  "any  person  receiving  aid  from  the 
county  at  the  time  this  net  takes  effect,  re- 
siding in  or  being  maintnined  in  any  of  the 
towns  of  said  county  otlier  than  the  town 
which  was  their  actual  residence  when  be- 
coming paupers,  siiall,  for  tlie  purpose  of  this 
act,  he  deemed  and  considered  to  have  a  legal 
settlement  in  the  town  in  which  be  or  she 
actually  resided  when  first  making  applica- 
tion to  the  county  for  public  relief  or  sup- 
port." Chapter  90,  Sp.  Laws  1887,  (approved 
February  25,}  amended  this  act  by  adding  to 
section  5  "and  the  village  councils  of  the  sev- 
eral incorporated  villages  of  said  county  shall 
have  the  care,  custody,  and  superintendence 
of  the  poor  in  their  respective  villages, "  and 
further  provided  that  all  the  provisions  of 
the  original  act,  "and  of  each  and  every  sec- 
tion thereof,"  should  apply  with  equal  force 
and  effect  to  the  several  iucorporateid  villages 
of  the  county  as  to  tlie  towns  thereof.  We 
have  frequently  held  that  villages  remain  a 
part  of  the  town  in  which  they  are  situated 
for  all  town  purposes,  except  so  far  as  other- 
wise provided  for  in  the  general  village  law, 
or  the  statute  constituting  the  village  char- 
ter. Moriarty  v.  GuUickson,  22  Minn.  89; 
Bannon  v.  liowier,  34  Minn.  416,  26  N.  W. 
Bep.  287;  State  v.  Fitzgerald,  37  Minn.  26, 
32  N.  W.  Rep.  788;  State  v.  Spaude,  87 
Minn.  820.  84  N.  W.  Rep.  164;  Bradish  v. 
Lucken,  38  Minn.  186,  86  N.  W.  Rrp.  454. 
Inasmuch  as  the  support  of  the  poor  was 
not  Included  in  either  the  powers  or  duties  of 
villages  under  the  general  village  law,  it  fol- 
lows that  the  support  of  Patterson  until 
February  25,  1887,  was  a  charge  upon  the 
town  of  Monticpllo.  The  case  of  Odefaard 
V.  Albert  Lea,  33  Minn.  353.  23  N.  W.  Bep. 
526,  is  not  in  oonSlct  with  this  view,  because 
incorporated  cities  are  not  a  partof  the  town 
for  any  purpose,  being  expressly  excepted 
from  the  provisions  of  the  township  act,  and 
being  given,  in  addition  to  tlieir  otlier  pow- 
ers, those  conferred  on  towns.  Gen.  St. 
1878,  c.  10,  g  112. 

In  1878,  when  the  support  of  the  poor  in 
Wrigtit  county  was  changed  from  a  county 
to  a  town  charge,  the  legislature  adopted  the 
policy  of  making  each  township  chargeable 
with  all  the  poor  who  had  a  residence  or  le- 
gal settlement  in  its  territory  at  the  time  of 
such  change,  and  further  provided  tliat  those 
paupers  who  were  being  maintained  by  the 


county,  at  the  time  of  the  change,  in  any 
town  other  than  those  which  were  their  act- 
ual residences  when  they  became  paupers, 
should  be  deemed  to  have  a  legal  settlement 
in  the  town  in  which  they  resided  when  first 
making  application  for  public  support.  This 
was  in  harmony,  not  only  with  the  general 
policy  of  all  poor  laws,  but  also  with  common 
sense  and  common  justice,  that  each  munic> 
ipality  should  be  chargeable  with  the  sup- 
port of  all  paupers  having  a  legal  residence 
or  settlement  within  ita  territory,  and  that, 
in  case  of  a  division  or  ctiange  of  boundaries, 
such  poor  would  pass  with  the  territory  in 
which  they  at  the  time  had  such  settlement. 
The  provision  regarding  paupers  supported 
by  the  county,  at  the  lime  of  the  change  of 
the  law,  in  some  other  town  than  that  in 
which  they  had  their  residence  when  they 
became  paupers,  was  adopted  upon  the  prin- 
ciple and  theory  that  such  persons  had  not 
moved  of  their  own  volition,  but  were  placed 
where  they  were,  by  the  public  authorities, 
for  their  own  convenience,  and,  therefore, 
their  municipal  relation  remained  unafTected 
by  the  removal,  and  that  they  gained  no  legal 
residence  or  settlement  in  the  place  where 
they  were  being  boarded  by  the  overseers  of 
the  poor.  In  1887.  when  the  further  change 
was  made  of  making  villages  "poor-dis- 
tricts," and  placing  them,  as  to  that  matter, 
on  the  same  footing  as  towns,  the  legislature, 
by  making  all  the  provisions  of  tlie  act  of 
1878  applicable  with  equal  force  and  effect 
to  villai^es  as  to  towns,  has  clearly  expressed 
the  intention  that  the  support  of  the  existing 
poor  should  pass  to  the  respective  towns  and 
villages,  in  accordance  with  their  actual  res- 
idence or  settlement,  in  the  same  manner 
and  in  accordance  with  the  same  rules  as 
governed  the  matter  in  1878,  when  their 
support  was  transferred  from  the  county  to 
the  towns ;  also  that  the  question  of  residence 
or  settlement  at  the  time  of  the  change 
should  be  controlled  by  the  same  principles. 
Whatever  diQiculty  may  exist  in  making  the 
machinery  provided  in  the  act  of  1878,  for 
the  determination  of  the  question  of  fact  of 
residence  or  settlement,  applicable  to  the  act 
of  1887,  there  can  be  none  in  the  application 
of  the  rules  or  principles  which  are  to  gov- 
ern. In  support  of  his  contention,  appellant 
invokes  the  doctrine  of  State  v.  City  of  Lake 
aty,  25  Minn.,  404,  and  of  City  of  Winona 
V.  School-Dist.,  41  N.  W.  Bep.  539,  that,  in 
case  of  the  change  of  the  bouudaiiesof  a  mu- 
nicipal corporation,  or  the  erection  of  a  new 
one  out  of  part  of  its  territory,  all  corporate  lia- 
bilities and  property  remain  upon  and  belong 
to  the  old  corporation ;  and,  as  holding  that 
this  rule  applies  to  the  liability  to  support 
existing  paupers,  he  cites  Windham  ▼. Port- 
land, 4  Mass.  384.  Inasmuch  as,  according 
to  our  construction  of  these  statutes,  the  leg- 
islature lias  otherwise  provided,  we  have  no 
occasion  to  enter  into  a  discussion  of  this 
question,  but  we  may  suggest  that,  in  our 
opinion,  there  is  no  analogy  between  the  right 
to  or  ownership  of  corporate  property,  or.the 
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liability  for  a  corporate  debt,  and  a  coutinu- 
ing  political  or  municipal  duty,  like  thesnp- 
port  of  the  poor,  which  a  municipality  owes 
to  its  own  citizens;  and,  therefore,  we  think 
that,  in  the  case  cited,  the  rule  of  law  was 
perliiips  Incorrectly  applied. 

It  follows,  from  what  we  have  said,  that 
the  town  of  Monticello  was  not  liable  for 
Patterson's  support  after  February  25, 1887, 
but  that  this  devolved  upon  the  village  in 
which  he  had  his  legal  residence  or  settlement 
at  that  date,  which,  according  to  the  provis- 
ions of  the  act  of  1878,  made  applicable  to  vil- 
lages by  the  act  of  1887,  would  be  the  place 
where  he  actually  resided  in  1883,  when  he 
Irst  became  a  public  charge.  Judgment  af- 
trmed. 


larger  article,  it  is  only  necessary  to  set  forth 
as  much  as  is  claimed  to  be  libelous,  and 
then,  if  defendant  admits  the  publication  of 
what  is  set  forth,  he  may  show  it  not  libel- 
ous (if  such  be  the  case)  by  setting  foitb  tlM 
context.     Order  affirmed. 


Blbthkn  v.  Stewart. 
^Supreme  Court  of  Minnesota.    Jxdy  8, 1889.) 

LiBW/— PutAAIMG. 

Where  a  libelous  charge  is  contained  In  an  arti- 
cle published  in  a  newspaper,  a  complaiat  In  an 
action  for  the  libel  need  sot  out  only  so  much  of  the 
article  as  contains  the  UbeL 

Oyndbut  by  the  Court) 

Appeal  from  district  court,  Hennepin 
county;  Rea,  Judge. 

Davis  &  Famain,  for  appellant.  MUler, 
Young  d  Akers,  for  respondent. 

6ii.Fii.LAir.  G.  J.  This  Is  an  action  for 
Rbel.  The  article  claimed  tolmve  been  libel- 
ous was  published  in  a  newspaper.  The 
eomplainant  sets  forth  several  extracts  from 
the  article.  The  appeal  is  from  an  order 
•Terrnling  a  demurrer  on  the  ground  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  in  other 
words,  that  it  does  show  any  Iit>el.  It  is 
somewhat  difficult  for  us  to  discover  from 
appellant's  brief  what  points  or  propositions 
it  endeavors  to  make  out.  It  appears,  how- 
ever, to  insist  that  the  entire  article  ought  to 
have  been  set  fort^  in  the  complaint,  though 
why,  the  extracts,  standing  alone,  being 
Ubelons,  the  remainder  of  the  article  need 
bave  been  set  forth  is  not  shown,  unless  by 
the  suggestion  that  perhaps  the  portions  not 
set  forth  might  have  modified  the  me<ming 
of  the  extracts  given,  so  as  to  make  them  in- 
nocent. Of  course,  in  determining  whether 
a  part  of  an  article  is  libelous  it  is  proper  to 
read  the  entire  article,  for  an  extract,  when 
read  in  its  context,  may  have  a  very  diff«r- 
ent  meaning  from  what  it  would  appear  to 
have  when  read  by  Itself.  Bnt  when  the  ex- 
tract claimed  to  be  a  libel  appears  to  contain 
tbecomplete  charge  against  piaintiif,  and  has 
prima  facie  a  lilielous  meiining,  it  is  enough 
to  set  forth  the  extract,  and  to  declare  upon 
it  as  a  libelous  charge.  To  require  of  plain- 
tiff to  set  forth,  in  addition  to  the  extract, 
the  context  in  order  to  show  that  the  appar- 
ent sense  of  the  extract  is  not  changed  by  the 
context,  would  l)e  really  to  require  him  to 
plead  a  negative,  to  require  him  to  anticipate 
what  properly  ought  to  come  from  the  other 
side.    Where  the  alleged  lil>el  is  part  of  a 


Jacobson  9.  St.  Paul  &  D.  B.  Co. 

(.Supreme  Court  of  Minnesota.    July  8,  1889.) 
Railroad  Compattes  —  Neolioenoi  —  Dam aobs. 
Evidence  held  suffleient  to  sustain  the  verdict, 
and  the  verdict  held  not  excessive. 
(Si/Uabiu  by  the  Court.) 

Appeal  from  district  court,  Carlton  coun- 
ty; Strarns,  Judge. 

Action  by  Annie  Jacobson,  as  administra- 
trix of  Henry  Jacolison,  deceased,  against 
the  St.  Paul  &  Dulutb  Railroad  Compiiny, 
for  damages  for  the  death  of  plaintiff's  in- 
testate. Intestate  was  employed  in  a  lum- 
ber-yard, and  was  loiiding  one  of  defendant's 
cairs  with  lumber.  He  was  standing  on  a 
plank,  one  end  of  which  was  resting  on  the 
car,  and  the  other  on  a  sawhorse  standing 
between  the  rails  of  the  track.  A  loaded  car 
was  standing  a  few  feet  in  front  of  the  car 
which  intestate  was  loading,  and  one  of  de- 
fendant's employes  attempted  to  oouple  the 
loaded  car  onto  a  train  to  remove  it,  but 
missed  the  coupling  and  the  car  was  driven 
against  the  car  which  intestate  was  loading. 
throwing  him  upon  the  rail.  The  carpassed 
over  him,  and  he  received  injuries  from 
which  he  died.  Judgment  for  plaintiff  for 
$5,000,  and  defendant  appeals. 

Jas.  Smith,  Jr.,  and  W.  A.  Barr,  for  ap- 
pellant. H.  B.  Havokins,  (3.  E.  Cheeteman^ 
of  counsel.)  for  respondent. 

GiLFiLLAN,  C.  J.    There  is  no  reason  to 

disturb  the  verdict  in  this  case.  The  evi- 
dence is  abnndantly  sufficient  to  justify  the 
jury  in  flnding  that  the  defendant's  locomo- 
tive, which  went  upon  the  side  track  to  pick 
up  and  remove  the  loaded  cars  standing  on 
it,  was  driven  at  a  rate  of  speed  that  made  it 
almost  recklessness  with  respect  to  the  oar 
which  plaintiff's  intestate  was  loading.  It 
was  the  engineer's  business  to  know  what 
care  he  wm  to  remove, — to  know  that  he  was 
not  to  interfere  with  the  one  at  which  the 
decettsed  was  at  work,  for  the  reason  that  tlie 
loading  was  not  completed.  He  must  have 
known  that  car  was  there  to  be  loaded.  He 
ought  to  have  anticipated  that  some  one  was 
or  might  be  there  engaged  in  loading  it,  and 
it  was  his  duty  to  run  his  locomotive  with 
reference  to  that  condition  of  things.  There 
is  in  the  evidence  hardly  a  suitgestion  of  neg- 
ligence on  the  part  of  the  deceased.  He  had 
a  right  to  be  where  he  was,  to  load  the  cat 
in  the  manner  in  which  he  was  loading  it. 
It  was  entirely  safe,  unless  in  the  case  of  a 
degree  of  negligence  on  the  part  of  defend- 
ant's servants  which  be  had  no  reason  to  an- 
ticipate. The  verdict  is  not  excessive  in  such 
sense  as  to  call  on  us  to  interfere  with  it  on 
thai  ground.    Order  affirmed. 
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HABDBNBECtill   O.  ST.  PaUL,  M.   &  M.   BT. 

Co. 
(Supreme  Court  of  Minnesota.    July  8, 1889.) 

NbW  TbIAI/— EXCB881VB  Damaoks. 

An  order  setting  asido  a  verdict,  on  the  ground 
that  the  damages  are  exceBsive,/ic/d  to  beaproper 
exercise  of  the  discretion  ot  the  trial  ooart. 

(5i/liaM(8  by  the  Oowt) 

Appeal  from  district  court,  Hennepin 
county;  Loohren,  Judge. 

Action  by  Fred  £.  Hardenbergh  against 
tbe  St.  Paul,  Miuneapolis  &  Manitoba  Bail- 
way  Company,  for  damages  for  ejection  from 
a  train.  Plaintiff  refused  to  pay  his  fare 
unless  furnished  with  a  seat.  The  conductor 
stated  that  he  could  not  furnish  a  seat,  as 
they  were  all  filled,  and  ejected  plaintiff, 
without  injuring  him,  at  a  flag  station  more 
than  two  miles  from  a  regular  station.  Ver« 
diet  for  9800,  which  tbe  trial  court  ordered 
set  aside,  unless  plaintiff  would  remit  all  ex- 
cept $400.    Pl^ntiS  appeals. 

Selden  Baeon,  for  appellant.  Bmton  <£ 
EoberU,  for  respondent. 

6n.Pii.LAN,  C.  J.  AH  of  the  cases  agree 
tbat  the  granting  a  new  trial  on  the  ground 
that  the  dumagee  awarded  by  the  jury,  in  a 
case  where  they  are  unliquidated,  are  excess- 
ive, rests  very  mach  in  the  sound  discretion 
of  the  trial  coui-t,  and  that  its  action  will  not 
be  reversed,  unless  it  is  apparent  to  the  ap- 
pellate court  that  such  discretion  has  been 
improperly  exercised.  It  is  not  apparent  in 
this  case  that  tbe  trial  court  did  not  exercise 
a  sound  judicial  discretion  in  its  order.  In- 
deed, the  contrary  appears.  Even  if  the  case 
were  strictly  one  in  which  the  jury  might 
have  included  punitive  damages,  yet  the 
amount  allowed  ia  greatly  in  excess  of  what 
might  fairly  be  regaided  as  a  compensation 
to  plaintifT  fur  tlie  injury  done  him,  added  to 
a  reasonable  prnalty  for  what  appears  to  have 
been  a  mistaken,  and  not  a  malicious  or  wan- 
ton, act  of  the  defendant's  conductor.  We 
do  not  feel  sure  that  we  would  not  have  re- 
garded It  as  our  duty  to  set  aside  the  verdict 
MS  excessive,  had  the  court  below  not  done 
so.  At  any  rate,  within  the  rule  frequently 
laid  down  by  this  court  for  reviewing  such 
orders,  that  appealed  from  must  be  atHrraed. 


Gain  v.  McGeenty  et  tU, 
(Supreme  Court  of  Minnesota.   July  8, 1889.) 

ADMINIBTRATOR'S  SiXS — VRXVt>. 

1.  Evidence  h«td  to  justify  findings  of  fact. 

8.  The  law  will  not  infer  fraud  in  an  adminis- 
trator's sale  of  real  estate,  from  tbe  fact  tbat  the 
purchaser  is  a  son  of  the  administrator. 

{SyllabHS  by  the  Court) 

Appeal  from  district  court,  Hennepin 
county;  Baxxeb,  Judge. 

Action  by  Margaret  Cain  against  Henry 
McGeenty  and  Jotin  McGeenty,  Jr.,  to  set 
aside,  as  fraudulent  and  void,  a  sale  of  laud 
made  by  Patrick  McGeenty,  as  administrator 
of  the  estate  of    BuriiarU    Cain,  deceased. 


Trial  by  the  court.    Judgment  for  defend- 
ants, and  plaintlfiF  appeals. 

C.  D.  *  Thoa.  D.  O'Brien.  Chaa.  A.  Wil^ 
lard,  and  John  A.  OUtinan,  for  appellant. 
Woodi)  <£  Kingman,  for  respondents. 

GiLFiLLAJ»T,  C.  J.  We  might  have  been 
better  satisfled  with  the  result  below  had  tlte 
decision  been  in  favor  of  the  plaintiff;  for 
although,  upon  the  essential  issues  of  fact, 
the  evidence  in  favcr  of  the  defendant  was 
direct  and  positive,  the  circumstances  in  the 
case  were  such  as  to  cast  serious  suspicion 
upon  that  evidence,— suspicion  that  would 
have  justified  the  court  in  tinding  that  the 
administrator's  sale  was  fraudulent,  and  the 
purchase  at  it,  ostensibly  made  by  Patrick 
McGeenty  for  himself,  was  in  fact  made 
for  and  In  tbe  interest  of  the  adminis- 
trator. The  court  below,  however,  gave 
credit  to  tbe  testimony  of  the  witnesses  as  it 
was  rendered;  and  the  circumstances  indi- 
cating its  falsity  were  not  so  conclusive  as 
to  justify  us,  within  our  rules  of  decision  in 
such  cases,  in  disturbing  tbe  finding.  Tlie 
relationship  existing  between  the  adminis- 
trator and  the  purchaser — ^tliat  of  fatlier  and 
son,  (the  latter  an  adnlt) — wasacircumstanoe 
to  be  considered,  with  the  others  in  the  case, 
in  determining  the  question  of  actuiU  fi-aud 
in  the  sale;  but  the  law  would  not  inter 
fraud  from  it.    Order  affirmed. 


State  o.  Wknz. 
(Suipreme  Court  of  Minn^ota.    July  S,  1889.^ 

SbDOCTIOH — IimiOTMBNT — EviOBSOS. 

1.  The  allegation  in  an  indictment  for  seduction, 
that  tbe  woman  "  was  then  and  there  an  unmar- 
ried female  of  previous  chaste  character, "  is  • 
sufficient  allegation  of  chaste  character  at  the 
time  of  the  alleged  eedoctlon. 

2.  Upon  the  trial  of  an  indictment  for  seduction, 
the  record  of  a  previoas  conviction  of  defendant 
npon  a  charge  against  him  by  tbe  oomplaiuing 
witness  for  bastardy  is  not  admissible. 

3.  Upon  such  a  trial  the  usual  presumption  of 
chastity  in  a  woman  does  not  apply. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Goodhue  coun- 
ty: McCldkk,  Judge. 

Ho]/t  (£  Michael,  for  appellant.  Motes  B. 
Clapp,  Atty.  Gen.,  and  F.  M.  WUeon,  Co. 
Atty.,  for  tbe  State. 

GiLFiLLAM,  C.  J.  Indictment  for  sed  no- 
tion. Tbe  indictment  charged  that  tlie 
woman  "  was  tlten  and  tbere  [i.  «.,  at  tbe 
time  and  place  of  the  seduction  charged]  an 
unmarried  female  of  previous  chaste  chaiao- 
ter."  Objection  is  tal<en  to  this  as  not  stat- 
ing with  sufficient  definiteness  that  she  was 
chaste  at  the  particular  time.  But  the  clause 
quoted  means  that  she  was  at  that  time,  and 
previous  lo  that  time,  of  chaste  character. 

The  assignments  of  error  point  out  .sev- 
eral rulings  of  the  court  in  admitting  or  ex- 
cluding evidence,  or  in  its  charge;  but,  us 
there  must  be  a  new  trial,  we  will  consider 
only  two  of  them,  the  others  being  of  minor 
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impoiiance,  and  likely  not  to  arise  on  a  sec- 
ond trial. 

The  trial  court  admitted  in  evidence, 
against  defendant's  objection  timt  it  whs  in- 
competent, irreleviint,  and  immaterial,  tlie 
record  of  tlie  conviction  of  tlie  defendant  in 
the  district  court,  upon  a  complaint  of  bas- 
tardy made  liy  the  woman  named  in  the  in- 
dictment. That  was  error.  Tlie  fact  of 
conviction  was  the  only  thing  which  in  this 
prosecution  the  record  was  competent  to 
prove,  and  that  fact  was  immaterial.  It 
could  not  be  res  adjudicata  as  to  any  fact 
involved  in  this  prosecution,  not  only  be- 
cause the  Issues  were  not  the  same,  but  be- 
cause the  character  of  the  proceedings  was 
different,  and  the  trial  of  one  proceeded  on 
rules  and  principles  not  applicable  to  the 
other.  One  was  in  the  nature  of  a  civil  ac- 
tion, and  its  trial  was  conducted  upon  the 
rules  applicable  to  civil  actions.  State  t. 
Snure,  29  Minn.  132,  12  N.  W.  Rep.  347.  A 
preponderance  of  evidence  was  all  that  was 
necessary  to  a  conviction,  and  it  might  be 
had,(if  itsatisfied  the  minds  of  the  jury,)  on 
the  unsupported  testimony  of  the  woman. 
This  is  a  criminal  action.  A  conviction  can 
be  justified  only  on  such  evidence  as  satisfies 
the  minds  of  the  jury  beyond  a  reasonable 
doubt;  and  by  statute  a  conviction  cannot 
be  had  on  the  unsnpport«d  testimony  of  the 
woman.  Her  testimony  must  Ije  corrol>o- 
rated  by  otlier  evidence,  upon  every  essential 
element  of  the  offense. 

The  court  in  its  charge  stated  the  purpose  | 
with  which  it  admitted  tlie  record  to  have 
been  to  corroborhte  the  testimony  of  the 
complaining  witness,  that  illicit  intercourse 
had  occurred  between  her  and  defendant. 
But  it  could  not  establish  that  on  that  trial 
there  was  other  evidence  than  hers  of  the 
illicit  intercourse,  nor  could  it  be  used  in  lieu 
of  such  other  evidence,  if  there  was  any; 
and  certainly  what  she  testified  on  tliat  trial, 
or  the  effect  which  her  testimony  had  on  the 
minds  of  that  jury,  could  not  corroborate  her 
testimony  in  this  case. 

The  court  charged  the  jury  "that  chastity 
in  a  woman  is  by  law  presumed  to  be  her 
natural  condition.  The  law  assumes  that  no 
woman  is  unchaste  until  that  is  established. 
That  presumption  goes  along  with  the  com- 
plaining witness  in  this  case,  the  same  as 
the  presumption  of  innocence  with  tlie  de- 
fendant. That  presumption  is  an  item  in  the 
consideration  of  that  question."  It  is  true, 
as  a  general  proposition,  that  chastity  is  pre- 
sumed. But  the  presumption  can  hardly 
survive  the  person's  confession,  in  her  testi- 
mony, of  uncliastity.  The  statute  as  to  this 
offense,  as  construed  by  this  court,  requires 
proof  and  corrotx>ration  of  tlie  woman's  tes- 
timony as  to  previous  chaste  character. 
State  v.  Timmens,  4  Minn.  325,  (Gil.  241;) 
Stete  V.  Brinkhsus,  34  Minn.  285,  25  N.  W. 
Rep.  642.  This  excludes,  in  indictments  for ! 
seduction,  the  ordinary  presumption  of  chas- ' 
tity.  The  charge  was  therefore  error.  Or- 1 
der  reversed.  i 


McMartin  . «.  Continental  Ins.  Co.  or 

New  Tokk. 
iSwpreme  Court  of  Mlnnonta.    July  8, 1889.) 

IkSUKANCE — CONDITIOSS — ^WilVBB. 

Evidence  considered,  and  held  insufflcient  to 
show  a  waiver  of  a  breach  of  a  condition  in  a  poli- 
cy of  insurance. 

{Syllabus  bv  the  Court.) 

Appeal  from  district  court.  Dodge  county; 
BucKHAM,  Judge. 

Action  by  Duncan  McMartin  against  the 
Ck)ntiuental  Insurance  Company  of  New 
Yorli.  Action  dismissed,  and  plaintiff  ap- 
peals. 

Geo.  B.  Edgerton,  for  appellant.  A.  C. 
Hiokmau,  for  respondent. 

GiLFiLLAN,  G.  J.  Action  on  a  fire  insur- 
ance policy.  The  policy  was  for  five  years, 
commencing  April  22,  1883.  The  premium 
was  ^.50  i>er  year, — the  first  86.50  being 
paid  at  the  issuance  of  the  {>olicy;  the  re- 
mainder secured  by  the  note  of  the  insured, 
payable  in  installments  of  $6.50  each,  on 
the  Ist  day  of  May,  in  the  years  1884,  1885, 
1886,  and  1887.  The  policy,  and  also  the 
note,  contained  a  condition  to  the  effect  that, 
if  default  should  be  made  in  the  payment  of 
any  of  sucli  installments,  the  liability  of  the 
company  on  the  policy  should  cease,  and  re- 
main suspended  during  the  continuance  of 
such  default:  and  on  payment  of  the  install- 
ment as  to  which  there  should  have  been  a 
default  the  liability  should  reattach,  and  l>o 
in  force  only  from  the  time  of  such  payment. 
The  installments  for  1884  and  1885  were 
paid.  Those  for  1886  and  1887  were  not 
paid,  nor  did  the  insured  offer  to  pay  them 
until  after  the  fire,  which  took  place  Feb- 
ruary 7.  1888.  The  defendant  relies  on  the 
default  as  a  defense.  To  avoid  its  effect, 
phiintiff  claims  that  at  the  time  of  making 
the  application  for  the  policy  he  was  in- 
formed by  the  agents  of  the  company  that  Ike 
should  have  notice  from  it  when  eacli  install- 
ment should  become  due.  and  that,  relying 
on  that  and  receiving  no  notice,  he  did  not 
pay  the  installments,  and  he  made  default 
for  nu  other  reason,  and  on  the  trial  he  gave 
evidence  in  support  of  that  claim.  But,  with- 
out determining  whether  this  matter  would 
in  any  event  excuse  the  default,  he  in  his 
testimony  aduiitted  that  in  November,  1887. 
lie  received  notice  of  the  default  In  the  last 
two  installments.  He  does  not  seem  to 
have  taken  any  steps  in  regard  to  this  notice, 
except  to  deny  to  the  company  that  he  owed 
it  anything.  He  gives  no  adequate  reason 
for  disregarding  the  notice.  He  could  not 
expect  the  company  to  do  more  than  call  his 
attention  to  the  fact,  and  it  was  then  his 
business  to  ascertain  if  it  was  the  fact. 

He  also  claims  that  after  the  fire  the  com- 
pany waived  the  breach  of  condition,  bnt 
the  evidence  in  support  of  this  claim  was  en- 
tirely insufficient.  His  evidence  was  tliat 
after  the  fire  be  went  to  one  Dresbach,  who 
appears  to  have  been  a  local  agent  of  the 
company,  and  told  him  of  the  flre,^and  J>res- 
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bach  advised  him  to  pay  the  installments; 
saying  to  him  that  he  (Dresbach)  tliought  he 
(plaintiff)  would  be  all  right  with  tlie  cum- 
panj.  Plaintiff  tliereupon  sent  an  agent  of 
his  to  one  Anderson,  an  agent  of  tlie  coin- 
panj,  who  had  the  note  to  collect  for  it,  and 
his  agent  paid  the  note  to  Anderson.  But 
plaintiff's  agent,  being  aslced  by  Anderson, 
at  the  time  of  making  the  payment,  if  there 
bad  been  any  loss,  said  not  that  l>e  knew  of. 
The  money  was  remitted  to  the  company, 
and  by  it  returned  to  plaintiff.  In  this  tliere 
is  nothing  to  prove  a  waiver.  Dresbach  did 
not  assume  to  determine  that  the  company 
would  or  would  not  insist  on  the  breach  of 
condition,  and  Anderson  received  the  money, 
not  merely  under  a  suppression  of  the  truth, 
but  under  what  was  equivalent  to  an  affirm- 
ative misrepresentation  of  the  fact  And 
there  was  nothing  in  it  that  would  serve  as 
a  basis  to  estop  the  company,  whatever  plain- 
tiff might  afterwards  do  in  the  way  of  pre- 
paring formal  proofs  of  loss.  No  one  can 
base  an  estoppel  upon  an  act  of  the  opposite 
party  induced  by  his  own  fraud.  The  court 
below  WHS  right  in  dismissing  the  action. 
Order  affirmed. 


Charles  et  al.  v.  Charles. 
{Supreme  Court  of  Minnesota.     July  8,  1889.) 

Ma^RSIAOB— COIX1.TBIUI.  ATTJlCK. 

Under  section  1,  c,  63,  Oen.  St.  187S,  where  a 

Serson  whose  husband  or  wife  bos  been  absent  for 
ve  suocessire  years  without  being  known  to  snob 
person  to  be  llTing  during'  that  time,  marries 
during  the  life- time  of  such  Basband  or  wifeu  the 
marriage  is  valid  to  the  time  of  a  decree  annulling 
it,  made  by  a  court  with  jurisdiction  in  such  mat- 
ters, in  an  action  for  the  purpose,  and  tiavlng  the 
proper  parties  before  it.  Its  validity  cannot  be 
assailed  collaterally. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Brill,  Judge. 

in  1»50,  Henry  0.  Charles  left  his  wife, 
Rachel,  and  had  no  communication  with 
her  thereafter.  In  1869,  his  wife,  then  liv- 
ing  in  California,  not  having  heard  of  her 
husband  for  many  years,  and  not  having 
known  him  to  be  livintr  for  five  years,  mar- 
ried one  Perry.  In  1882,  Henry  Charles  mar- 
ried Juliette  Le  Fevre,  and  died  in  1888. 
He,  at  the  time  of  this  marriage,  had  not 
heard  of  the  whereabouts  of  Haciiel  for  many 
years,  and  had  not  known  of  her  beingalive 
for  more  than  five  years.  Said  Juliette  had 
no  knowledge  that  Henry  Charles  had  been 
previously  married.  Juliette  Charles  claimed 
a  third  of  Henry  Charles'  estate,  which  was 
allowed,  and  the  St.  Paul  Trust  Company,  as 
administrator  of  Henry  Charles'  estate,  ap- 
peals. 

H.  J.  Horn  and  E.  S.  Chittenden,  for  ap- 
pellants. E.  ertbble  and  Datis,  Kellogg  <£• 
Severance,  tat  respondent. 

OiLFiLLAN,  C.  J.  It  is  doubtful  that  ap. 
pellant  is  in  position  to  complain  of  the  de- 
cision of  the  court  below,  whatever  view  may 


be  taken  of  respondent's  claim  to  be,  so  far 
as  rights  of  property  are  concerned,  the  wid- 
ow of  Henry  Charles;  for,  if  she  was  not  his 
widow,  so  as  to  be  entitled  to  the  widow's 
share  of  the  property,  the  first  wife,  Rachel, 
was,  and  was  entitled  to  that  share.  It  is 
difficult  to  see  how  appellant  can  complain 
that  the  court,  instead  of  assigning  it  to 
Rachel,  awarded  it  to  respondent.  But  the 
court's  construction  of  the  statute  was  right. 
Section  1, c.  62,  Gen.  St.  1878,  provides:  "All 
marriages  which  are  prohibited  by  law  on  ac- 
count of  consanguinity  between  the  parties, 
or  on  account  of  either  of  them  having  a  for- 
mer husband  or  wife  then  living,  shall,  if 
solemnized  within  this  state,  be  absolutely 
void  without  any  decree  of  divorce  or  other 
legal  proceedings:  provided  that,  if  any  per- 
son whose  husband  or  wife  has  been  absent 
for  five  successive  years,  without  being 
known  to  such  person  to  tie  living  during 
that  time,  marries  during  the  life-time  of 
such  absent  husband  or  wife,  the  marriage 
shall  be  void  only  from  the  time  that  its  nul- 
lity is  pronounced  by  a  court  of  competent 
authority."  Section  8  provides:  "When  a 
marriage  is  supposed  to  be  void,  or  the  valid- 
ity thereof  is  disputed,  for  any  of  the  causes 
mentioned  in  the  two  preceding  sections, 
either  party  may  file  a  complaint  in  the  dis- 
trict court  of  the  county  where  the  parties, 
or  one  of  them,  reside,  for  annulling  the 
same. "  The  case  of  Henry  Charles  and  bis 
first  wife,  Rachel,  and  second  wife,  Juliette, 
comes  precisely  within  the  proviso  to  section 
1.  The  rule  of  the  proviso  seems  based  on 
the  presumption  that  one  absent  and  not 
heard  from  for  a  specified  period  is  dead.  At 
common  law  the  period  was  seyen  years. 
The  proviso  shortens  it  to  five,  and  permits 
persons  to  act  on  the  presumption,  or  as- 
sumes that  'they  may  act  on  it,  when  con- 
templating marriage,  and  it  treats  such  a 
marriage  as  innocent,  and  attaches  to  it  con- 
sequences which  do  not  belong  to  a  guilty 
marringe,  or  one  not  within  the  conditions 
of  the  proviso.  The  latter  kind  of  marriage 
is  to  be  deemed  void  whenever  the  facts  ap- 
pear, and  although  there  has  been  no  previous 
judgment  of  a  court  dechiring  its  status.  In 
the  former  case,  the  facts  specified  in  the  pro- 
viso appearing,  the  marriage  is  not  to  be  held 
void  unless  nor  until  its  statue  has  been 
passed  on,  and  its  nullity  pronounced,  by  a 
court  of  competent  authority.  An  action  by 
either  party  to  such  marriage  to  have  it  an- 
nulled is  provided  by  section  3.  The  proviso 
must  be  understood  to  mean  just  what  it 
says,  to>wit,  that  the  marriage  shall  be  void 
only  from  the  time  that  its  nullity  is  pro- 
nounced. It  is  to  be  deemed  vnlid  for  the  time 
prior  to  the  entry  of  a  judgment  declaring  its 
nullity,  and  is  void  only  for  the  time  after 
the  entry  of  such  judgment.  It  is  difficult,  in 
a  Christian  country,  to  comprehend  the  idea 
of  two  legal  marriages  of  the  same  person  ex- 
isting at  the  same  time.  It  is  unnecessary, 
however,  to  consider  that.  We  need  not 
consider  the  rights  of  the  parties  toijifi  A^*"^ 
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marriage,  whether,  as  suggested  in  Griffin  v. 
Banks,  24  How.  Pr.  213,  when  cooaidering  a 
similar  statute,  tl)»  fii-st  marriage  is  placed  in 
abe.vancc,  and  the  rights  of  tlie  parties  to  it 
are  temporarily  suiipended,  nor  wlietlier  the 
absent  buslianU  or  wife,  aa  suggested  in  tiiat 
case,  and  also  in  Valleaii  v.  Yalleau,  6  Paige, 
207,  may  have  an  action  to  annul  the  second 
marriage,  and  for  restoration  to  marital 
rights.  No  party  to  the  first  marriage  is  a 
party  to  this  proceeding.  Tlie  slatut  of  ttie 
second  marriage,  and  the  riglits  of  the  wife 
under  it,  are  aione  in  question.  That  mar- 
liage  was  never  pronounced  a  nullity.  The 
appellant  contends  that  whenever  in  any 
case  the  validity  of  a  marriage  comes  in  ques> 
tion,  and  it  appears  that  there  was  a  former 
husliand  or  wife  living,  the  court  must  hold 
tbe  marriage  void.  This  would  do  away 
with  all  distinction  between  the  cases  men- 
tioned in  the  proviso  to  section  1  and  the 
other  cases  mentioned  in  the  section.  For 
a  court  could  do  no  more  in  such  other  cases. 
When  the  validity  of  the  marriage  cootes  col- 
laterally in  question,  and  it  has  taken  place 
under  the  circumstitnces  mentioned  in  tlie 
proviso,  its  validity  is  establisbeJ,  unless 
Uk-re  Ims  been  a  decree  annulling  it,  and  it 
is  established  for  the  time  of  its  continuance 
prior  to  such  decree.  That  makes  the  dis- 
tinction, as  to  the  consequences,  between  the 
c;i3es  in  the  proviso  and  those  in  the  other 
part  of  the  section.  The  words  "by  a  court 
of  competent  authority"  mean  a  court  with 
the  proper  pHrties  before  it,  in  an  action  in- 
stituted for  the  purpose  of  annulling  the  mar- 
riage, and  liaving  jurisdiction  ot  such  mat> 
ters.  The  decree  of  such  a  court  would  de- 
termine the  matter  conclusively,  so  as  to  be 
binding  as  to  the  xtatu-s  of  the  parties,  when- 
ever and  wherever  the  question  might  arise. 
The  marriage  is  valid  until  auclf  a  court  has 
annulled  it.    Judgment  athimed. 


HuLt  V.  Equitable  .Occident  Ass'n. 
(Supreme  Court  of  Minnesota.    July  1&,  1886.) 

ACClIIBItT  IliSUHANCB. 

A  contract  of  Ufa  and  aooident  inauraacs  ex- 
cepted from  the  risks  covered  by  it  injuries  re- 
sulting from  being  upon  the  platform  of  moving 
cars,  or  from  attempting  to  enter  or  leave  such 
oars  in  motion;  tbis  exception  not  being  ^pUca- 
ble,  however,  to  the  exposure  of  railway  employes 
in  the  performance  of  their  duty.  The  assured,  a 
shop-hand  of  a  railway  company,  while  being  car- 
ried homeward  from  the  shop  at  the  close  of  the 
day's  work,  upon  one  of  the  oompanr's  trains, 
went  out  upon  the  platform  while  the  train  was  in 
motion,  Intending  to  gret  oft  when  it  should  stop, 
for  the  purpose  of  crossing  over,  by  a  switch,  to  an- 
other track.  He  was  thrown  off,  and  kiUed.  UelcL, 
that  the  case  was  within  the  specific  exceptiona 
in  the  contract,  and  the  insurer  was  not  liable. 

(Si/llabua  by  the  Court.) 

Appeal  from  district  court,  Bamsey  coun- 
ty; Wilkin,  Judge. 

John  D,  O'BiUn,  for  appellant.  Fland- 
ran.  Squires  it-  CutcTuon,  for  respondent. 

Dickinson,  J.  This  plaintift  is  the  wid- 
ow of  one  Edward  A.  Hull,  who  was  killed 


!  under  the  circumstanc-es  to  be  hereafter  stat- 

'  ed.     He  had  entered  into  a  contract  with  the 

;  defendant,  by  the  terms  of  which  the  latter 

'  insuied  him  from  de;ith  or  disability  from 

:  accidental  causes,  this  plaintiff  being  named 

in  the  contract  as  the  beneficiary  in  case  of 

his  death.    At  ttte  trial,  when  the  plaintiff's 

case  was  closed,  the  court  granted  a  motion 

to  dismiss  the  action,  for  the  i-eason  that  the 

accident  and  death  occurred  under  cirtium- 

stances  bringing  the  case  within  the  express 

exceptions  in  the  contract  as  to  the  liability 

of    the   defendant.     The  question   now   is 

whether  a  case  was  presented  upon  whioli  a 

recovery  could  have  been  sustained. 

The  only  condition  of  the  contract  to  which 
it  will  be  necessary  to  particularly  refer  is 
this:  "  The  member  herein  named  is  required 
to  use  due  diligence  for  personal  safety  and 
protection.  Standing,  being,  or  riding  upon 
the  platform  of  moving  railway  coaches, 
(other  tlian  street-cars,')  or  riding  in  any  oth- 
er place  not  provided  for  the  transportation 
of  passengers,  or  entering  oe  attempting  to 
enter  or  leave  any  public  conveyance  using 
steam  as  the  motive  power,  while  the  same 
is  in  motion,  or  walking  or  being  on  the  road- 
bed or  bridge  of  any  railway,  are  hazards  not 
contemplated  or  covered  by  this  certificate,' 
and  no  sum  shall  be  paid  for  loss  of  life  or 
disability  in  consequence  of  such  exposure 
happening  to  any  person  other  than  a  mem- 
ber who  is  an  employ^  on  the  railway  on 
which,  in  the  performance  of  his  duty,  the  said 
injury  shall  have  been  sustained;  but  any 
person  shall  be  permitted  to  travel  for  health, 
recreation,  or  business,  as  a  pa-tsengvr,  in  the 
usual  manner,  by  any  private  or  pnblic  con- 
veyance, without  prejudice."  The  case  made 
by  the  plaintiff  may  be  thus  stated:  The  de- 
ceased was  a  tin  and  copper  smith  and  pipe- 
fitter, employed  as  such  in  the  car-slio|>s  of 
the  Northern  Pacific  Bailroad,  four  or  five 
miles  from  the  railway  depot  in  St.  Paul. 
The  railroad  company  daily  carried  its  shop 
employe's  from  the  city  to  these  shops  and 
ba(^  again,  by  a  train  used  for  Umt  purpose. 
On  the  evening  when  this  accident  occurred 
the  shop-hands,  with  one  Barber,  the  master 
car-builder  of  that  road,  left  the  shop,  in  their 
train,  for  tlte  city.  Tlie  track  being  ob- 
structed by  a  wreck  at  a  certain  point,  tiiey 
left  their  train,  and  Barber  took  a  namber  of 
the  men,  including  the  deceased,  into  a  coach 
of  an  empty  train,  which  was  about  to  run 
from  the  car-yard  where  such  trains  were 
made  up  to  the  Union  depot,  in  the  city,  to 
receive  passengers  for  its  eastern  trip  over 
tlie  road.  Baiber  liad  general  aathority, 
which  justified  his  taking  the  men  on  this 
train.  He  had  kept  the  deceased  and  some 
others  with  himself,  thinking  that  he  might 
undertake,  with  their  assistance,  to  clear  the 
wreck  from  the  track.  He  concluded,  how- 
ever, to  let  the  men  proceed  to  their  homes, 
and  informed  the  deceased  that  the  train  up- 
on which  they  had  embarked  would  make 
two  stops  at  designated  points,  for  the  pur- 
pose of  switching  over  to  another  track,  and 
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that  he  eonid  get  off  at  either  of  those  plaees, 
which  would  leaive  him  nearer  to  liis  home 
than  if  he  went  to  thedepot.  It  was  Icnown 
to  the  deceased  that  the  train  would  stop  onlv 
an  inatacvt  at  the  points  named — only  long 
enough  for  a  switch  to  be  turned,  and  the 
direction  of  the  movement  of  the  train  to  be 
reversed.  The  train  was  running  baeliward. 
It  consisted  of  the  engine,  baggnge  car,  sec- 
ond-clasa  car.  passenger  coach,  and  two  sleep* 
ing  oaaehes,  and  a  switch-engine  ia  the  rear 
of  clieae.  These  men  were  in  the  passenger 
coach.  As  the  train  wa»  approa^ing  the 
place  where  it  was  flrat  tu  stop,  but  while  it 
Wits  still  moving  at  the  rate  of  from  four  to 
six  miles  an  hour,  the  deceased  went  out  on 
the  platform  between  the  car  be  was  on  and 
the  second-class  car,  and  closed  the  door 
after  him,  forthe  purpose  of  getting  off  when 
the  train  should  stop,  «uid  just  then  he  waa 
thrown  or  fell  from  the  platform.  B«Lh  feet 
were  cut  off,  and  an  injury  received  upon 
his  head.  Mo  one  saw  the  accident,  and  the 
only  explanation  given  in  the  case  concern- 
ing it  oooaistB  of  the  statement  of  the  de- 
ceased immediately  after  it  occurred.  He 
said:  "I  turned  around  some  way,  and  lost 
my  balance,  (or  lost  my  hold,)  and  I  fell,  and 
struck  something."  And  again  he  said:  "I 
had  hold  of  tlie  door  knob,  and  a  jerfc  or 
something, —  I  fell  off."  The  train  passed 
over  a  distance  of  some  240  feet  after  he  fell 
off  before  it  was  stopped,  and  even  then  its 
stopping  was  hastened  by  the  discovery  of 
tlie  accident  by  the  engineer;  so  that  it  ia 
perfectly  apparent  that  the  train  was  not 
just  upon  the  point  of  stopping  when  the  de- 
jeiiseil  went  out  on  the  platform.  It  bad  al- 
ready become  dark  when  the  accident  oc- 
;urred. 

It  is  impossible  to  avoid  the  conclusion 
which  led  the  trial  court  ts  dismiss  this  ac- 
joiii.  The  oaae  upon  it3  face  conclusively 
ihows  that  the  conduct  of  the  assured,  to 
A-liicb  the  accident  must  be  directly  attribut- 
hI,  was  such  as,  by  the  express  and  unam- 
.>iKuons  terms  of  the  contract,  exempted  the 
iefendant  from  liability.  The  case  is  not 
controlled  by  the  general  principles  of  the 
aw  of  negligence,  but  by  the  clear,  express 
erms  of  the  contract  upon  which  the  action 
s  brought.  Xhe  condnet  of  the  deceased 
vas  within  the  agreement  that  "standing, 
>eing,  or  riding  upon  the  platform  of  moving 
ail  way  ctMches,  ♦  •  *  or  entering  or 
ttempting  to  enter  or  leave  any  public  con- 
eyance  using  steam  as  a  motive  power,  while 
he  same  is  in  motion,  *  *  •  are  haz- 
rds  not  contemplated  or  covered  by  thiscer- 
ificate,  and  no  sum  shall  be  piid,"  etc. 
Vhether  the  deceased  went  upon  the  plat- 
orm  with  the  intention  of  getting  off  at 
nee,  before  the  train  should  stop,  or  of  re- 
naining  upon  the  platform  until  the  train 
hould  etop,  the  case  was  unquestionably 
within  the  prescribed  conditions  which  ex- 
inpted  the  insurer  from  responsibility.  It 
r»s  a  voluntary  act,  not  prompted  by  any 
udden  emergency  or  necessity.    It  may  be 


that  tlie  stop  at  the  switch  was  to  be  for  so 
short  a  time  that  the  assured  could  not,  while 
the  train  remained  motionless,  go  out  upon 
the  platform  and  get  off.  However  that  may 
have  been,  the  contract  did  not  allow  him  to 
do  as  he  did,  at  the  risk  of  the  insurer;  and 
he  should,  if  necessary,  have  remained  on- 
the  train  until  it  came  to  the  depot.  The 
distinct  terms  of  the  contract  cannot  be  made 
to  yield,  or  cease  to  be  operative,  from  con- 
siderations of  mere  convenience  to  the  as- 
sured. The  general  provision  at  the  end  of 
the  paragraph,  the  whole  of  which  we.  have 
before  recited,  cannot  be  construed  as  modi- 
fying thiS'  parfeieular  agreement  as  to  the 
specified  conditions  and  risks  to  which  it  is 
declared  that  the  insurance  shall  not  extend; 
and  so,  altlioagb  it  be  considered  that  the  as- 
sured occupied  the  relation  to  the  railroad 
company  of  a  passenger,  there  could  be  no 
recovery.  Nor  would  the  case  hav«  justified 
a  recovery  by  force  of  tlte  daose  excepting 
from  the  conditions  before  named  "an  em- 
ploy^ on  the  railway  on  which,  in  the  per- 
formance of  US'  duty,  the  said  injury  ^all 
have  beoi  sustained."  Even  if  tlie  assured 
can  be  deemed  to  have  been,  in  any  proper 
sense,  an  employ^  of  the  railroad  company 
at  this  particuiat  time^  his  acts  here  in  qnes- 
tioo  were  not  done,  nor  the  consequent  injury 
suffered,  "in  the  performance  of  his  duty" 
as  an  employ^  of  the  railroad  oompimy. 
What  he  did  was  wholly  for  his  own  pur< 
pose,  for  his  own  convenienoe.  and  in  no- 
sense  a  part  of  his  service  to  the  oompany. 
The  order  refusing  a  new  trial  must  be  af- 
firmed. 


Faovut  V.  Gastko. 

(Supreme  Court  of  MlcMaan.    Jrine  7, 188».) 
Houses  of  III  Fame— Evidbxce — Ixstructions. 

1.  On  a  trial  for  unlawfully  keeping  a  bouse  of 
ill  fame,  resorted  to  for  the  purpose  of  prostitu- 
tion, evidence  is  adtalssiMe  as  to  the  cbaraeter  of 
the  house  for  one  weelt  or  longer,  before  the  day 
alleged  in  the  iaforiuation,  if  the  bouse  was  kept 
by  defendant  during  that  time. 

2.  Evidence  of  admiasions  mads  to  the  sheriff  by 
defendwit,  while  in  priaon,  is  admissible,  where  the 
sheriff  testifies  that  such  admissions  were  made 
on  defendant's  own  offer,  without  question  or  sug- 
gestion. 

8.  Where  a  witness  has  testified  that  defendant 
called  a  man  found  at  bar  boase  "  a  pimp, "  or  "  her 
pimp,  "  it  is  error  for  the  court  to  assume  that  she 
called  him  "her  pimp, "  and  give  instructions  on 
that  bypotbosis,  as  the  questioii  of  what  defendant 
called  toe  man  is  f  oe  the  jury. 

4.  It  is  error  to  charge  tnafa  pimp  is  a  man 
who  has  intercouse  with  a  loose  woman,  and  us- 
ually she  is  taking  care  of  him,  and  supporting 
him;"  and  that  the  fact  that  defendant  called  a 
maa"ber  pimp  "established  "a  case  of  unwarrant- 
ed sexual  intercourse,  "—the  definition  being  er- 
roneous, and  the  instruction  invading  the  province 
of  the  jury. 

5.  It  is  error  for  the  trial  judge  to  point  out  par- 
ticular testimony,  and  tell  the  jury  that,  If  they 
believe  it,  it  is  "pretty  strontc  evidence,  "and  "very 
strong  evidence, "and  "evidence  •  •  •  that  I 
should  not  fail  to  act  upon  if  I  was  on  the  jury, " 
where  be  does  not  caution  the  jury  not  to  be  in- 
fluenced by  his  individual  opinion,  and  tell  them 
that  they  are  exclusive  judges  of  tht>  weight  of  the- 
testimony. 
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6.  Wbere  there  Is  evidence  of  only  a  single  in- 
stance of  a  man  being  found  in  defendant'*  nouse, 
and  no  evidence  that  men  wera  seen  resorting 
there,  it  is  error  to  refuse  to  charge  that  "a  single 
act  01  lllloit  Intercourse  is  not  sufficient  to  con- 
vict," 

Exceptions  from  circuit  court,  Gogebic 
county;  Williams,  Judge. 

Helen  Gastro  excepts  from  a  conviction  of 
keeping  a  bouse  of  ill  fame,  resorted  to  for 
tlie  purpose  of  prostitution. 

Kutts  A  Wilson,  for  appellant.  iSf.  V.  R. 
Trowbridge,  Atty.  Gen.,  and  Chas.  M.  How- 
til,  for  the  People. 

Champlin,  J.  The  respondent  was  charged 
with  unlawfully  keeping  and  maintaining  a 
house  of  ill  fame,  resorted  to  for  the  purpose 
of  prostitution  and  lewdness,  contrary  to  the 
statute,  at  the  villnge  of  Bessemer,  Gogebic 
oounty.  She  whs  convicted,  and  sentenced 
to  be  imprisoned  in  the  Detroit  house  of  cor- 
rection for  18  months  at  hard  labor.  The 
prosecution  called  witnesses,  and  was  per- 
mitted, against  the  objections  of  the  attor- 
neys for  respondent,  to  prove  the  character 
of  the  house  occupied  by  her,  from  what  they 
had  heard,  for  a  long  sp;ico  of  timp.  The  re- 
spondent's attorneys  insisted  that  the  proofs 
should  be  conSned  to  the  day  named  in  the 
information,  bat  "the  court  ruled  the  tes- 
timony must  show  the  offense  charged  was 
committed  on  the  day  hiid;  but,  as  bearing 
upon  that  question,  evidence  was  admissible, 
and  would  be  received  as  to  the  time  within 
one  week  of  that  alleged."  There  was  no 
error  in  permitting  the  testimony  as  to  the 
ill  fame  of  the  bouse  to  extend  back  one  week 
or  even  longer  if  the  respondent  was  the 
keeper  of 'the  house  during  that  time.  The 
court  rightly  held  that  the  proof  must  show 
the  offense  was  committed  on  tlie  day  alleged 
in  the  information,  the  elements  of  the  of- 
fense being — First,  that  it  was  a  house  of  ill 
fame;  stoond,  that  the  respondent  kept  it; 
and,  third,  that  it  was  resorted  to  for  the 
purpose  of  prostitution  and  lewdness. 

The  testimony  to  establish  the  fact  that 
the  house  was  resorted  to  for  the  purpose  of 
prostitution  and  lewdness  consisted  of  that 
given  by  David  F.  Foley,  George  Hoyle,  and 
Floyd  C.  Mclntyre,  who  each  testified  to  the ! 
bad  reputation  of  the  house,  and  that  they 
went  to  her  bouse  together  in  the  night-time 
a  few  days  before  her  arrest,  and  found  re- 
spondent tliere,  and  a  man  by  tlie  name  of 
"Martin;"  that  they  were  not  in  bed;  that 
Martin  made  his  home  at  said  respondent's 
iiouse;  that  they  also  found  one  other  woman 
at  respondent's  house,  who  was  in  bed  witli 
a  man  whom  they  had  known  for  some  length 
of  time  as  a  single  man,  although  they  would 
not  swear  that  he  had  not  married  the  wo- 
man l>efore  sncli  night,  but  they  did  not 
think  he  bad  done  so;  that  the  woman  and 
man  got  up,  and  she  used  some  indecent 
language.  Hoyle  testiOed  that  respondent 
called  said  Martin  "a  pimp,"  or  "her  pimp," 
and  also  called  him  and  others  "pimps." 
The  witness  Foley  was  sheriff,  and  testified 


to  certain  admissions  made  by  the  respondent 
after  the  arrest,  and  while  she  was  impris- 
oned in  jail.  These  were  objected  to  as  not 
having  been  made  voluntarily.  In  repir  to 
a  question  from  the  court,  the  witness  stated 
that  such  stat<-ment  whs  made  without  ques- 
tion or  suggestion,  and  was  entirely  of  her 
own  offer.  He  thereupon  testified  that  re- 
spondent stated  to  him  that  she  kept  a  whore- 
house. The  bill  of  exceptions  contains  the 
statement  that  "the  above  were  all  the  wit- 
nesses sworn  on  the  trial  of  the  cause,  and 
the  foregoing  is  the  substance  of  all  the  evi- 
dence on  the  part  of  the  prosecution. "  There 
WH8  no  error  in  admitting  the  testimony  of 
the  sheriff  as  to  respondent's  admissions. 

The  circuit  judg«  in  charging  the  jury 
said:  "We  have  some  testimony  with  retor- 
ence  to  the  language  which  was  used  in  the 
house,  as  to  what  the  character  of  the  in- 
mates were, — whether  they  were  prostitutes 
or  not.  We  have  the  testimony  of  one  wit- 
ness who  says  that  this  respondent  made  the 
remark  that  this  man,  whatever  his  name  is, 
was  her  *  pimp.'  We  all  know  what  that  is 
when  we  are  outdoors,  and  we  should  know 
what  it  means  when  we  are  here,  just  as 
well  as  when  we  are  outdoors.  We  know, 
as  a  matter  of  fact,  that  it  is  a  man  who  has 
Intercourse  with  a  loose  woman,  and  usually 
she  is  taking  care  of  him, — supporting  him. 
When  she  says  such  a  man  is  her  •  pimp.' 
that  is  what  she  means.  Well,  there  is  a 
case  of  unwarranted  sexual  Intercourse  if  you 
believe  that  to  be  true.  Now,  under  the  tes- 
timony we  have  the  girl  there;  and  there  is 
testimony  of  one  or  more  witnesses  tending 
to  show  that  the  respondent,  on  a  certain  oc- 
casion just  after  this  woman  was  caught  in 
bed  with  a  man  not  her  husband,  made  the 
remark  to  her  that  she  was  a  whore.  There 
is  some  evidence  of  that  kind.  Now.  lan- 
guage of  that  kind,  made  use  of  by  the  re- 
spondent herself  to  this  woman,  would  lie 
pretty  strong  evidence  against  her  that  that 
other  woman  was  a  wliore,  and  that  she  had 
such  a  kind  of  a  house  there.  It  is  her  own 
statement  as  to  what  the  character  of  tlie 
woman  was;  and  l>eing  her  own  house,  if 
she  had  that  kind  of  a  woman  around  there 
habitually,  and  they  frequented  it,  (they  cer- 
tainly, according  to  the  evidence,  frequented 
it  at  one  time,)  you  have  a  right  to  consider 
that  as  pretty  strong  evidence  as  bearing  up- 
on the  character  of  the  people  wlio  come  to 
that  house.  There  is  evidence  by  Mr.  Foley, 
by  which  he  swears  that  she  said  she  kept  a 
whore-house.  Now  it  is  for  you  to  say 
whether  she  told  him  that  or  not.  It  you  be- 
lieve that  she  did  tell  Mr.  Foley  that  she  kept 
a  whoi'Q-house,  that  is  very  strong  evideni-e 
in  favor  of  the  guilt  of  this  woman.  People 
do  not  usually  admit  themselves  K"ilty  of 
crime  when  they  are  not  guilty.  It  is  more 
usual  to  deny  it,  and  they  most  always  do 
deny  it.  If  a  man,  charged  with  crime,  ad- 
mits that  he  is  guilty  of  it,  it  is  pretty  con- 
clusive evidence,  and  evidence  sufficient  tor 
you  to  act  upon  in  finding  him  guUt^^   It  is 
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«Tldence  at  least  that  I  should  not  fail  to  act 
upon  if  I  was  on  the  jury." 

The  court   committed    several  errors  in 
l^iving  the  above  instructions.    The  testi- 
men;  of  Hoyle  was  that  the  respondent  called 
the  man  Martin  "a  pimp,"  or  "her  pimp," 
«nd  also  called  Hoyle  and  others  'pimps.' 
The  court  was  not  warranted  in  determinintr 
the  language  used  by  her,  and  applying  it  to 
Martin  as  "her  pimp."    It  was  for  the  jury 
to  say  whether  she  called  Martin  "a  pimp," 
or  called  him  "her  pimp."    The  circuit  judge 
jissamed  that  she  called  him  "her  pimp," 
«nd   then    proceeded    to    define    the  word 
'"pimp,"  which  definition  differs  essentially 
from  the  common  acceptation  of  the  term  as 
<leflned   by  lexicographei-s.     Worcester   de- 
Onea  it  as  "one  who  provides  gratifications 
tor  the  lust  of  others;  a  procurer;  a  pan- 
derer."    Webster's  definition  is  the  same. 
The  circuit  judge  says  a  pimp  "is  a  man  who 
lias  intercourse  with  a  loose  woman;  and 
usually  she  is  taking  care  of  him,  and  sup- 
porting him."    Words  sometimes  acquire  a 
peculiar  signification,  in  a  particular  locality, 
different  from  their  oitlinary  meaning;  but, 
when  such  is  the  case,  It  is  a  fact  requiring 
|)roof,  and  not  a  fact  which  the  court  can 
tiike  judicial  notice  of, — the  rule  being  that 
-courts  will  take  judicial  notice  of  the  ordi- 
nary meaning  of  English  words,  but  not  of 
tincommon  or  extraordinary  meanings  ap- 
plied in  isolated  cases  or  in  particular  locali- 
ties.    The  word  "pimp"  is  not,  so  far  as  we 
«re  informed,  a  teolinical  word,  nor  has  it 
^acquired  any  peculiar  or  appropriate  meaning 
in  the  law.    It  is  therefore  to  be  construed 
-and  understood  according  to  the  common 
^nd  approved  usage  of  the  language.     How. 
St.  §  2.     The  court,  after  affixing  a  defln- 
4ion,  proceeded  to  draw  an  inference  from 
the  testimony,  both  as  to  what  the  respond- 
ent meant  and  as  to  the  fact  established  by  it, 
namely,  that  it  was  a  case  of  unwarranted 
sexual  intercourse      In  this  he  usurped  the 
province  of  the  jury. 

The  circuit  judge  alsoerred  in  pointing  out 
particular  testimony,  and  instructing  the 
jury,  if  they  lielleved  it,  that  it  was  "pretty 
strong  evidence,"  and  "very  strong  evi- 
dence," in  favor  of  the  guilt  of  the  accused; 
and,  with  reference  to  some  of  the  evidence, 
that  "it  is  evidence,  at  least,  that  I  should 
not  fail  to  act  upon  if  I  was  on  the  jury." 
Xowhere  in  bis  charge  does  he  caution  the 
jury  not  to  be  influenced  by  his  individual 
expression  of  opinion,  or  tell  them  that  they 
»re  the  exclusive  judges  of  the  weight  of  the 
testimony,  and  of  wliat  facts  it  tends  to  es- 
Lablisb.  We  cannot  say  that  they  were  not 
influenced  by  his  opinions  upon  the  weight 
>f  the  evidence,  or  that  they  distinguished 
3etween  the  judge's  instructions  as  to  the 
aw  which  they  were  in  duty  bound  to  fol- 
ow,  and  his  opinion  upon  the  weight  and 
:endency  of  the  evidence  which  they  were  to 
leterraine.  It  has  been  repeatedly  held  by 
his  court  that  the  weight  to  be  given  to  the 
estimony,  and  all  inferences  to  be  drawn 


therofrom,  is  exclusively  for  the  jury;  and 
tliat  it  Is  error  for  the  court  to  weigh  the  tes- 
timony for  them,  or  draw  Inferences  from  it. 
While  we  have  held  that  a  circuit  judge  may 
express  his  opinion  up>on  the  weight  to  l^ 
given  to  certiun  testimony,  where  heat  the 
same  time  fully  instructs  the  jury  that  they 
are  the  exclusive  judges  of  the  weight  of  the 
testimony  and  of  the  credibility  of  the  wit- 
nesses, yet  the  tenor  of  our  decisions  is  to 
the  effect  that  it  is  not  a  practice  that  should 
be  generally  indulged  in;  and  many  cases 
have  been  reversed  upon  this  ground.  Per- 
rott  V.  Shearer,  17  Mich.  48;  Knowles  v.  Peo- 
ple, 15  Mich.  408,  412;  Welch  v.  Ware,  32 
Mich.  77;  Blackwood  v.  Brown.  Id.  104; 
Richards  v.  Fuller,  88  Mich.  658,  657;  Hall 
V.  People,  89  Mich.  717;  Beurmann  v.  Van 
Buren,  44  Mich.  496,  7  N.  W.  Rep.  67 ;  Peo- 
ple T.  Lyons,  49  Mich.  78,  82, 13  N.  W.  Rep. 
365. 

The  counsel  for  defendant  requested  the 
court  to  charge  the  jury  that  "a  single  act  of 
illicit  intercourse  is  not  suflScient  to  convict." 
In  O'Brien  v.  People,  28  Mich.  218,  it  was 
held  that  the  language  of  this  statute  refers 
to  persons  of  bad  character,  and  the  word 
"resorted"  implies  that  the  house  was  visited 
frequently  by  that  class  of  persons ;  and  hence 
it  is  argued  that,  as  the  testimony  in  this 
case  shows  only  a  single  Instance  of  a  person 
being  found  in  the  bouse,  in  the  absence  of 
testimony  that  men  were  seen  resorting 
there,  the  offense  was  not  made  out.  It  has 
been  held  that  a  single  act  of  prostitution,  or 
habitual  acts  by  one  person,  does  not  consti- 
tute the  house  bawdy.  Com.  v.  Lambert,  12 
Allen,  177;  State  v.  Evans,  5  Ired.  603;  Stiite 
V.  Caring,  75  Me.  591.  In  Com.  v.  Lambert 
the  court  said  that  the  permission,  by  the 
keeper  of  a  house,  of  a  single  act  of  illicit  in- 
tercourse within  it  does  not  of  itself  consti- 
tute the  offense  described  in  the  statute.  "To 
hold  that  it  did,  would  be  to  leave  wholly  out 
of  sight  the  meaning  of  the  phrase  '  resorted 
to,'  as  used  in  those  sections  of  the  statute." 
The  statute  is  desigfned  to  prohibit  the  keep- 
ing and  m.iintaining  a  house  which  persons 
are  permitted  to  frequent  for  the  purpose  of 
unlawful  sexual  intercourse,  and  to  prevent 
the  existence  of  such  places  of  resort.  A 
single  act  of  lewdness  or  prostitution  would 
not  constitute  the  offense  which  the  statute 
prohibits  and  punishes;  but,  if  the  house  is 
shown  to  be  a  house  of  ill  fame,  and  it  is  also 
shown  that  persons  resort  there  for  the  pur- 
pose of  prostitution  or  lewdness,  proof  of  a 
single  act  of  prostitution  would  be  suQlcient 
upon  this  branch  of  the  case.  I  do  not  de- 
cide that  it  is  necessary  to  show  an  actual 
illicit  intercourse.  If  it  be  shown  that  the 
inmates  are  prostitutes,  or  the  house  is  the 
resort  of  prostitutes,  and  males  are  seen  fre- 
quenting the  house  at  night,  evidence  of 
these  and  kindred  facts  might  be  sufficient  to 
satisfy  a  }ury  that  the  house  was  resorted  to 
for  the  purpose  of  prostitution.  Under  the 
testimony  appearing  in  tliis  case  the  request 
should  have  been  given.  /     ^^^[^ 
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The  judgment  must  be  reversed,  and  a  new 
trial  ia  granted. 

Shkbmtood,  G.  J.,  did  not  sit.    The  other 
Justices  concurred. 


Bbown  v.  Quinlanb  et  u». 
(Supreme  Court  q/  MicMaan.  June  21,  1889.) 
INDIAK  Titles— Etidencb. 
In  ejectment,  both  plaintiff  and  defendant  claimed 
through  a  patent  to  an  Indian  woman,  but  there  was 
a  dispute  as  to  whether  their  reapeotive  grantors 
were  the  same  persons.  Defendant  introduced 
evidence  to  show  that  his  grantor  was  an  Indian 
woman,  known  by  the  same  name  as  that  of  the 
patentee;  that  she  was  not  at  the  place  where 
plaintiff's  deed  was  executed  at  the  time  it  pur- 
ported to  have  been  ezeouted ;  that  one  R.  was  her 
brother.  He  then  offered  a  witness  who  testified 
that  he  was  on  the  land  in  question  in  1866,  the 
year  before  R.  died;  that  K.  was  in  posaesslon; 
and  that  R.  told  the  witness  be  had  selected  the 
land  In  question  for  his  sister;  but  the  witness 
was  nnable  to  Identify  the  land  on  which  R.  was 
as  that  described  in  the  patent.  The  writing  con- 
taining the  selections  of  land  by  the  Indiana  was 
not  produced  nor  acocounted  lor,  nor  was  R. 
shown  to  have  had  any  authority  to  make  the  se- 
lection. Beld  that,  as  no  selection  wss  shown  by 
competent  testimony,  R.>s  dedaratlons  were  Inad- 
missible.   Sherwood,  C.  J.,  dissenting. 

Error  to  circuit  court,  Isabella  county; 
Hart,  Judge. 

M.  C.  PalfMr  and  N.  O.  (friatoold.  for  ap- 
pellant. Pancher  A  Dodds  Bros,,  for  appel- 
lees. 

Champldt,  J.  This  is  an  action  of  eject- 
ment to  recover  possession  of  the  S.  W.  ^  of 
ttie  N.  £.  \  of  section  S3,  township  15  N., 
range  4  W.  Both  parties  claim  through  a 
patent  issued  by  the  United  States  to  an  In- 
dian woman  by  tlie  name  of  Ctae-gaw-go- 
quay,  dated  May  27,  1871.  The  plaintiff 
bad  possession  of  this  patent,  and  introduced 
it  in  evidence;  also  a  deed  purporting  to 
have  been  executed  by  Cbe-gaw-go-quay  to 
Peter  C.  and  Alexander  Andre,  dated  If  ay  7, 
1872,  recorded  May  16,  1872,  and  other  con- 
veyances by  which  he  claims  the  title  wna 
vested  in  bim.  Some  question  is  made  in 
tlie  brief  of  defendants  that  the  deed  to  the 
Andres  was  made  by  Che-gaw-ge-q  uay,  and 
not  by  the  grantee  in  the  patent,  the  tliird 
syllable  being  spelled  "ge"  instead  of  "go." 
The  deed  ia  printed  in  the  record,  and  while 
the  name  of  the  grantor  in  the  body  of  the 
deed  is  spelled  "Che-gaw-go-quay,"  the  sig- 
nature and  the  name  of  the  party  in  the 
acknowledgment  is  spelled  "Cbe-gaw>ge- 
quay."  The  grantor  signed  it  with  her 
mark,  and  we  think  it  may  be  regarded  as  of 
the  same  sound.  The  only  errors  assigned 
are  upon  the  admission  of  testimony.  The 
only  disputed  fact  was  the  identity  of  the 
persons  who  executed  the  deeds,  as  being  the 
grantor  named  in  the  patent.  The  plaintifF 
rnxde  a  prima  facie  case,  and  rested.  The 
defendants  were  permitted  to  introduce  tes^ 
timony  tending  to  show  that  they  obtained 
title  from  William  N.  Brown,  John  C.  Lea- 
ton,  and  Sarah  Gruett.  and  that  Brown  and 


Leaton  obtained  a  deed  from  an  Indian  wo- 
man residing  at  Sarnia,  Ontario,  on  the  22d 
day  of  May,  1883,  known  as  "Ghe-gaw^o- 
quay, "  and  that,  at  the  time,  she  was  sick 
and  bed-ridden,  and  died  eight  days  after- 
wards; tliat  she  had  been  bed-ridden  from 
about  tlie  year  1866,  and  was  not  in  Saginaw 
county,  Mich.,  in  1872, — the  year  and  county 
in  which  tlie  plaintiff's  deed  to  Andres  pur- 
ported to  be  executed ;  that  this  Indian  wo- 
man was  a  sister  of  Charles  H.  Bodd;  and 
that  Charles  Bodd  was  an  Indian,  and  Was 
employed  for  about  12  years  as  Indian  inter- 
preter to  the  government  agent.  He  died 
in  1867.  That  the  first  issue  of  patents  for 
lands  to  the  Indians  on  the  Isabella  reserva-^ 
tion  was  made  in  1871.  A  witness  intro- 
duced in  behalf  of  defendants  was  permitted 
to  testify  tbat  in  1866  he  was  upon  the  40 
acres  of  land  in  question,  and  that  Cfaarlea 
Bodd  was  then  engaged  in  making  sugnr 
u  pon  the  same.  On  croas-examl  nation  he  tes- 
tified tbat  he  was  notable  to  say  that  thesugar 
bush  was  on  the  S.  W.  4  of  tbeN.  E.  4  of  sec- 
tion 83,  townstdp  15  N.,  range  4  W.,  and  that 
be  was  not  able  to  identify  the  land  as  the 
land  above  described.  He  was  permitted  to 
testify  that  he  asked  Bodd  if  the  land  was 
his,  and  that  he  said  "No;"  lie  had  made  that 
selection  for  his  sister  Che-gaw-go-qnay. 
The  plaintiff's  counsel  moved  to  strike  tfciis 
testimony  out,  but  the  court  overruled  the 
motion.  In  tliis  he  erred.  It  waa  in  evi- 
dence that  the  selections  of  land  made  by  the- 
Indians  were  in  writing,  but  tlie  writing  was 
not  pro  lueed,  and  no  reason  was  given  for 
not  producing  it  or  a  certified  copy,  if  it  waa 
materiaL  There  was  no  testimony  showing 
tliat  Che-gaw-go.quay  waa  an  orphan  child 
at  the  time  t^e  seteetion  was  made,  and 
there  was  no  testimony  showing  that  Charles 
Bodd  bad  any  authority  whatever  to  make 
selection  for  his  sister.  If  she  was  21  years 
old,  she  was  entitled  to  make  her  own  selec- 
tion. It  was  {H-ovided  by  treaty  tliat,  after 
selections  were  m»de  as  therein  provided, 
the  person  entitled  might  take  immediate 
pussession  of  the  land  selected,  and  hold  it 
until  the  patent  should  be  issued  by  ttie 
United  States.  11  U.  S.  St.  at  Large,  622, 
633.  The  effect  of  this  testimony  was  very 
prejudicial.  The  object  of  the  question  was 
to  show  that  Charles  Bodd  had  made  selec- 
tion of  that  land  for  his  sister,  and  that  she 
was  the  Che-gaw-go-qnay  of  Sarnia.  It  was 
incompetent  testimony  to  prove  selection. 

If  the  selection  liad  been  proved  by  compe- 
tent testimony,  then  the  admisaiuns  or  dec- 
larations of  Bodd  as  to  his  possession,  and 
the  character  of  it,  would  perhaps  have  been 
competent  evidence, — a  point  not  now  decid- 
ed. But  the  whole  testimony  of  the  oonversar 
tion  between  witness  and  Ilodd  should  have- 
been  stricken  out  when  the  witness  testified 
that  he  could  not  identify  the  land  they  were 
on  at  the  time  with  the  land  in  dispute,  espe- 
cially as  no  other  testimony  was  introduced 
to  show  that  the  sugar  bush  was  upon  this 
land.    The  case  was  tried  upoo^tbe^theoiy 
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that  the  grantor  of  tbo  Andrra  was  not  the 
same  person  as  the  grantor  of  Brown  Hnd  Lea- 
too ;  and  it  is  upon  that  Uieory  that  the  testi- 
mony is  held  to  have  been  iiupropterly  admit- 
ted. If  the  grantor  in  e;icl>  deed  referred  to 
were  the  same  person,  tlie  testimony  would 
have  been  jmraaleria],  but  its  admission 
would  have  been  harmless  error.  Ttiere  is 
testimony  in  the  case  which  tends  strongly 
to  Bliow  tliat  the  grantor  in  both  deeds  was 
the  same  person.  The  testimony  of  defend- 
ants tenda  toshow  tliat  Che-gaw-go-quay  was 
a  sister  of  Cliarlea  Rodd ;  and  the  testimony 
introduced  by  the  plaintiff  tends  to  show  that 
she  was  i^  relative  of  Rodd.  Tito  deed  to 
Brown  and  Leaton  was  obtained  by  Philip 
Grnett,  who  testifles  that  in  1879  be  was 
employed  by  Brown  and  I.«aton  and  others 
to  loolc  up  defective'tltles,  and  in  1883  Jonas 
Henry  told  him  that  Che-gaw-go-quay  bad 
not  sold  this  land;  that  previous  to  tliat  he 
had  never  inquired  for  her,  and  had  never 
known  her;  that  Im  and  Leaton  wenttoSarnia 
and  found  Che>gaw.^o-quayI}ing  in  bed  and 
very  helpless;  that  he  told  her  that  here  was 
"a  man  that  wants  to  bay  your  piece  of  land 
in  Isabella  county;"  that  she  made  no  an- 
swer; that  be  asked  her  whether  she  had 
sold  that  piece  of  land,  and  she  said  she  had 
sold  one  {dece  of  land  to  a  white  man  from 
Isabella;  that  he  asked  her  who  the  man  was, 
And  if  she  knew  Bennett,  and  she  said  she 
did  not  know  the  man  by  name  any  more; 
that  lie  told  her  she  had  80  acres  of  land 
there,  and  that  this  man  wanted  to  buy  that 
40,  and  she  said  she  would  sell,  and  he  told 
her  Mr.  Leaton  offered  her  fl.25  an  acre, 
and  pay  910  down,  and  give  ber  a  paper 
stating  that  she  should  have  the  balance 
when  his  title  was  perfect.  He  says  the 
land  was  worth,  In  his  jadfiment,  8250  or 
4800,  and  he  don't  remember  that  he  toM 
her  what  the  land  was  worth.  Under  the 
treaty  each  bead  of  a  family  was  entitled  to 
select  80  acres  of  land,  and  each  single  per- 
son, over  21  years,  40  acres.  There  was  no 
tesUmony  in  the  case  showing  thatChe-gaw- 
gtMjnay  was  the  head  of  the  family;  on  the 
otntrary,  the  presumption  arising  from  the 
fact  that  the  United  States  only  granted  her 
a  patent  for  40  acres  is  that  she  was  not.  On 
what  basis  Grnett  represented  to  her  that 
sbe  had  80  acres  is  not  disclosed  by  the  rec- 
ord; and,  if  she  had  but  40,  she  plainly  told 
them  that  she  had  sold  it  to  a  white  man 
from  Isabella,  from  which  a  strong  inference 
arises  that  sbe  is  the  identical  Che-gaw-go- 
quay  that  conveyed  to  the  Andres.  The 
<ourt  also  erred  in  oerraittiiig  tlie  witness 
Gniett  to  testify  to  the  record  made  up  by 
the  Indian  agent,  which  be  had  frequently 
seen  and  consulted  in  Arnold's  ofllce.  It 
was  Irrelevant  testimony.  The  judgment 
must  b«  reversed,  with  costs  of  both  t-onrls, 
and  a  new  trial  granted. 

MoRSK  and  Campbell,  JJ.,  concurred. 

Shekwood,  C.  J.    I  do  not  take  the  same 
Tiew  of  this  case  as  do  rov  brethren.     Tlie 


plaintiff  brings  ejectment  to  recover  the 
S.  W.  i  of  the  N.  £.  i  of  section  33,  in  town- 
ship Mo.  15  north,  of  range  4  west,  claiming 
to  be  owner  of  the  title  in  fee.  The  verdict 
was  in  favor  of  the  defendant  at  the  circuit, 
and  plaintiff  asks  review  in  this  court.  Both 
{larties  claim  to  have  obtained  their  title  from 
the  same  person,  who  was  the  p;itentee  from 
the  United  States.  The  patentee  was  an  In- 
dian woman  wh(«e  name  was  spelled  in  the 
patent  "Che-gaw-go-quay."  The  plaintiff 
claims  through  a  conveyance  made  May  7, 
1872,  by  an  Indian  woman,  whose  name  is 
spelled  "Che-giiw-go-quay,"  to  Peter  C.  and 
Alexander  Andre,  but  neither  this  woman 
nor  any  grantee  of  hers  ever  took  any  pos- 
session of  the  premises.  The  defendants' 
claim  of  title  is  based  upon  a  deed  executed 
by  Che-gaw-go-quay  to  William  II.  Brown 
and  John  C.  Leaton,  dated  May  22, 1888,  ooa- 
veylng  the  land  in  question;  and  Brown  and 
Leainn  conveyed  to  the  defendants,  who  took 
possession  of  the  land,  and  have  resided 
thereon  ever  since  as  their  homestead.  The 
plaintiff's  deeds  were  all  on  record  when 
Brown  and  Leaton  made  their  purchase,  and 
when  the  defendants  purchased;  and  the 
only  material  question  in  the  case  was,  was 
the  Indian  woman  who  conveyed  to  the 
Andres  the  person  to  whom  the  land  was 
patented?  if  so,  then  th^-  plaintiff  was  enti- 
tled to  recover:  if  not,  then  the  defendants, 
being  in  possession,  should  have  prevailed. 
Whether  the  plaintiff's  grantor,  Che-gaw-go- 
quay,  was  such  patentee  or  not  was  a  ques- 
tion of  fact  for  thu  jury  to  pass  upon;  and, 
they  having  done  so  under  a  proper  cliarge 
by  the  court,  the  question  should  b«  regarded 
us  settled  in  favor  of  defendants.  I  can  dis- 
cover no  error  in  receiving  tlie  testimony, 
and  the  judgment  should  be  aflSrmed. 


Mekritt  et  €U,  9.  Kebleb. 

(Supreme  Court  oj  Michigun.    June  SI,  lfi89.) 
BxxctrroKs— Plradixo  and  Paoor. 

Id  atitumprU  by  executors,  proof  of  a  promise, 
express  or  implied,  made  to  the  testator  In  his 
Hfe-tlme,  Is  not  admissible  unless  the  deolaration 
alleges  that  fact. 

Error  to  circuit  court,  St.  Joseph  county; 
LovERlDOE,  Judge. 

Howell,  Carr  d-  Barnard,  for  appellant. 
Fred  W.  Knowlen  and  IkUlat  Boudeman, 
for  appellees. 

Chamflin,  J.  Suit  was  commenced  by 
summons  by  plaintiffs  against  Arthur  B. 
Keeler  and  Byron  £.  Merrltt;  and  after- 
wards declaration  was  filed  in  the  cause,  in 
which  the  plaintiffs  styled  themselves  as  "ex- 
ecutors of  the  last  will  and  testament  of 
William  R.  Merritt,  decwised,"  and  contain- 
ing only  the  common  counts  in  assumpsit, 
in  which  the  promises  are  alleged  to  have 
been  made  to  the  plaintiffs.  A  bill  of  partic- 
ulars was  Bled  containing  several  items,  with- 
out stating  any  year.  The  first  item  reads 
as  follows:  "March  8.  To  collection  money. 
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Geo.  Mathias  note,  $5.00. "  The  other  items 
are  the  same,  except  as  to  date  and  person, 
and  except  that  oppasite  some  of  them,  in- 
stead of  "note,"  the  abbreviation  "acct."  is 
placed.  There  are  also  two  items  for  rent  of 
store.  On  the  trial  the  plaintiffs  were  per- 
mitted, against  the  objection  for  counsel  for 
defendant  Keeler,  (the  other  defendant  mak- 
ing no  defense,)  to  prove  that  the  defendants 
were  copartners,  and  had  collected  money  for 
tlie  plaintiffs'  testator  during  his  life-time, 
and  used  the  same  in  their  business,  and  this 
action  was  brought  to  recover  the  amount, 
besides  some  rent  due  from  the  partnership 
to  the  plaintiffs'  testatorduring  liis  life-time. 
No  proof  was  introdued,  or  claim  made,  that 
defendants  had  ever  promised  to  pay  the  ex- 
ecutoi-8  after  their  appointment.  The  dec- 
laration, as  drawn,  will  not  permit  evidence 
of  a  promise  express  or  implied,  made  to  the 
testator  in  his  life-time,  as  a  ground  of  re- 
covery. It  was  competent  for  the  plaintiffs 
to  sue  in  their  representative  character,  as 
they  have  done,  but  they  must  allege  the 
promise  to  have  been  made  to  the  testator  in 
his  life-time  to  admit  proof  of  that  fact.  Bar- 
num  V.  Stone,  27  Mich.  832.  As  this  dis- 
poses of  the  case,  as  the  deciai-ation  now 
stands,  it  will  not  be  necessary  to  notice  the 
several  other  grounds  of  error  alleged.  Tlie 
judgment  must  be  reversed,  and  a  new  trial 
granted,  with  costs  of  both  courts.  The 
other  justices  concurred. 


Hardino  «.  Badek  et  al. 

(Supreme  Court  of  Michlgnn.    June  21, 1886.) 

CooNTiKs—TowiTB— Taxation. 

1.  How  8L  Hicb.  J  671,  empowers  the  township 
inhabitants,  at  any  legal  meetiag,  by  a  rote  of  the 
qualified  electors,  to  vote  snch  sums  of  money,  not 
exceeding  a  certain  limit,  as  they  shall  deem  nec- 
essary for  defraying  all  proper  township  expenses. 
By  section  740  the  township  olerk  is  required  to 
transcribe  in  his  records  the  minutes  of  every 
township  meeting,  and  by  section  748  he  is  required 
to  lieep  a  true  record  of  the  proceedings  of  the 
township  board.  By  section  760  the  township 
board  is  authorized,  whenever  the  electors  neglect 
or  refuse  to  vote  the  necessary  sums  for  ordinary 
expenses,  to  vote  at  any  regular  meeting  such 
sums  as  may  be  necessary  for  that  purpose.  Held 
that,  as  the  township  board  is  of  limited  author- 
ity, and  anthorized  to  vote  monev  for  township  ex- 
penses only  when  the  electors  nave  neglected  or 
refused  to  vote  such  sums,  the  recoris  of  the 
board,  in  order  to  validate  a  tax  levied  to  raise 
the  sums  voted,  most  show  that  the  electors  re- 
fused to  make  the  appropriation,  and  that  the  sum 
voted  by  the  board  was  for  ordinary  expenses. 

2.  Under  section  744  ttie  township  board  consists 
of  the  supervisor,  two  justices,  and  the  clerk,  any 
three  of  whom  shall  constitute  a  quorum.  The 
board  is  only  authorized  to  vote  to  raise  money  for 
township  expenses  at  a  regular  meeting.  The 
records  must  show  that  all  the  members  were 
present  at  a  called  meeting,  or  were  notified.  Held, 
that  a  tax  to  defray  ordinary  expenses,  levied  in 
parsuance  of  a  vote  at  a  called  meeting,  is  void, 
where  the  records  show  that  only  three  members 
of  the  board  were  present,  and  does  not  show  that 
the  other  member  was  notified. 

3.  Section  22ti8  authorizes  the  board  of  super- 
visors to  levy  a  tax  for  the  benefit  of  agricultural 
societies.  The  records  of  the  board  showed  that 
the  committee  on  agriculture  recommended  that 
tauo,  to  be  raised  by  tux,  be  appropriated  to  the 


county  agrlooltoral  society,  which  report  the  board 
adopted;  and,  on  the  same  day,  the  committee  of 
finance  reported  the  amount  to  be  raised  for  tb» 
various  county  purposes,  one  item  of  which  waft 
"Agriculture,  $300;"  and  the  amounts  were  or- 
derad  spread  on  the  assessment  rolL  Held,  that 
it  sufficiently  appeared  that  the  item  for  "agri- 
culture" was  the  amount  voted  to  the  sgricul- 
cnral  society,  which  tlie  board  was  aathorized  t» 
vote,  and  that  a  tax-deed  based  on  the  recovd  was- 
vaUd. 

Error  to  circuit  court,  Allegan  county; 
Arnold,  Judge. 

Thomas  A.  Wilson,  for  appellants.  8Ua* 
Stafford,  for  appellee. 

Chahfun,  J.  Harding  recovered  lieloir 
in  an  action  of  ejectment  against  defendants. 
His  claim  of  title  was  ImbcS  upon  two  deeds 
executed  by  the  auditor  general,  and  deliv- 
ered to  the  plaintiff;  one  for  the  sale  of  the- 
land  in  question  for  the  taxes  of  1875,  and 
the  other  for  the  year  1878.  Bader  was  in 
possession  at  the  time  the  suit  was  brought 
by  Douglas,  as  his  tenant,  claiming  title  in 
fee,  through  title  derived  from  tlie  United. 
States.  Tlie  land  is  situated  in  the  township- 
of  Wayland,  Allegan  county.  At  the  an- 
nual township  meeting  held  on  the  5th  of 
April  in  the  year  1875,  9175  was  voted  to  be 
raised  for  incidental  expenses  for  the  cur- 
rent year,  whicli  vote  was  entered  upon  the- 
records  of  sucb  meeting.  The  record  of  the- 
proceedings  of  the  township  board  of  Way- 
land,  held  September  13,  1875,  sbites  that 
the  said  township  board  met  pursuant  to  call 
of  the  supervisors,  and  was  organized,  witlk 
Xash,  supervisor;  Stockdale,  justice  of  the 
pence;  and  Hoyt,  clerk  of  said  township,  (all 
present;)  and  that,  "on  motion  of  David 
Stockdale,  the  supervisor  was  authorized  to- 
spend  $125,  in  addition  to  the  sum  voted  at 
the  last  township  meeting  of  the  township,, 
for  township  expenses."  There  was  no  ex- 
press statement  in  the  record  that  the  town- 
ship board  found  that  the  electors  neglected 
or  refused  to  vote  a  sufBcient  sum  for  sucb 
expenses  at  the  annual  township  meeting,, 
and  no  express  statement  that  the  sum  s» 
voted  by  the  electors  Wiis  insufficient  to  meet 
the  township  expenses  for  the  current  year. 
The  statute  empowers  the  inhabitants  of 
each  township,  at  any  legal  meeting,  by  a 
vote  of  the  qualiTied  electors  thereof,  to  grant 
and  vote  sums  of  money,  not  exceeding  such 
amounts  as  are  or  may  be  limited  by  law,  a» 
they  shall  deem  necessary  for  defraying  alt 
proper  charges  and  expenses  arising  in  the- 
townshlp.  How.  St.  g  671.  It  is  made  the 
duty  ot  the  township  clerk  to  transcribe,  in 
the  book  of  records  of  his  township,  the  min- 
utes of  the  proceedings  of  every  township 
meeting  held  therein.  Id.  g  740.  He  is  alsa 
the  clerk  of  the  township  boaixl,  and  is  re- 
quired to  keep  a  true  record  of  all  their  pro- 
ceedings. Id.  8  748.  The  township  board 
is  required,  at  their  annual  meeting  on  Tues- 
day next  preceding  the  annual  township^ 
meeting,  to  examine  and  audit  all  accounts 
of  the  treasurer  and  other  township  officers, 
and  iUso  all  claims  against  the  township. 
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All  accounts  allowed  by  the  board  must  be 
filed  and  preserved  by  tbe  township  clerk. 
And  produced  at  tlie  next  annual  meeting, 
which  takes  plHceon  the  succeeding  Monday. 
Id.  g§  746,  747.  749.  It  is  also  provided,  by 
Station  750.  "that  whenever  tbe  qunliQed 
electors  of  any  township,  at  the  annual  town- 
ship meeting,  shall  neglect  or  refuse  to  vole 
such  sum  or  sums  of  money  as  may  be  nec- 
essary to  defray  the  ordinary  township  ex- 
penses, the  township  board  of  any  such  town- 
ship is  hereby  authorized,  at  any  regular 
meeting,  to  vote  such  sum  or  sums  as  may 
be  necessary  for  that  purpose,  not  exceed- 
ing such  amounts  as  are  or  may  be  limited 
by  hiw. "  Under  the  foregoing  facts,  and  the 
statutes  above  cited,  the  circuit  judge  found, 
as  matter  of  law,  that  there  was  no  presump- 
tion that  the  township  board  voted  this  tax 
without  authority:  lltat  there  was  no  show- 
ing that  this  additional  sum  was  not  in  fact 
necessary  to  defray  the  ordinary  expenses  of 
the  township  for  the  then  current  year;  that 
tliere  is  no  statute  requiring  the  township 
board  to  expressly  determine  of  record  the 
sum  voted  by  the  electors  to  be  insuOlcient, 
or  that  an  additional-sum  is  required  for  that 
purpose;  that  the  record  implies  the  town- 
ship board  found  an  additional  sum  to  be 
necessury,  and  voted  to  raise  such  sum;  that 
it  was  in  fact  a  regular  meeting,  it  being 
called  by  the  supervisor,  and  all  the  mem- 
bers of  the  t>oard  were  present;  that  the  ac- 
tion of  the  township  board  was  sufficient  In 
fact  and  in  law  to  authorize  the  sum  of  S125, 
in  addition  to  the  sum  of  S175  voted  at  the 
annual  township  meeting,  for  contingent  or 
township  expenses  upon  the  assessment  roll. 
I  do  not  consider  that  the  conclusions  of  law 
above  stated  follow  from  the  facts  found  by 
the  circuit  judge.  Tiie  township  board,  as 
has  been  held  by  this  court,  is  a  body  of  spe- 
cial and  limited  jurisdiction.  People  v.  Su- 
pervisor, 14  Mich.  336.  The  rules  applica- 
ble to  agencies  of  circumscribed,  limital,  and 
special  authority  must  be  applied  to  the  pro- 
ceedings had  by  township  boards.  One  of 
these  is  that  ft  must  appear  upon  the  face 
of  their  records  that  they  had  jurisdiction  to 
act  in  the  matter  which  is  called  in  question. 
The  township  board  is  not  authorized  bylaw 
to  vote  such  sum  or  sums  of  money  as  they 
shall  deem  best  for  township  expenses,  nor 
are  they  authorized  to  vote  money  to  defray 
township  expenses  at  their  pleasure.  Their 
authority  to  act,  under  section  750,  depends 
upon  the  neglect  or  refusal  of  the  qualifled 
voters  at  the  annual  township  meeting  to 
vote  such  sum  or  sums  as  may  be  necessary 
to  defray  the  ordinary  township  expenses. 
The  record  must  show  the  neglect  or  refusal 
of  the  voters  at  the  annual  meeting,  and  it 
must  also  show  that  the  sum  voted  by  the 
township  board  was  tor  ordinary  township 
expenses.  The  law  places  the  right  of  vot- 
ing money,  to  be  raised  by  taxation  to  defray 
township  expenses,  in  the  majority  of  the 
qualified  electors,  to  be  exercised  on  the  an- 
nual township  meeting.     Tlie  law  provides 


for  placing  before  the  electors  the  sums  nec- 
essary to  be  raised  lor  the  ordinary  expenses 
of  the  township.  How.  St.  §8  749,  1800, 
1801.  And  it  also  provides  that,  in  case 
they  shall  neglect  or  refuse  to  vote  the  sums 
necessary,  then  the  township  board  may  do 
so.  The  record  of  the  township  board  did 
not  show  that  the  voters  at  the  annual  meet- 
ing neglected  or  refused  to  vote  the  sum  or 
sums  necessary  to  defray  the  ordinary  ex- 
penses of  the  township,  nor  did  it  show  that 
the  sum  voted  by  the  township  board  was 
for  ordinary  expenses.  On  the  contrary,  the 
records  of  the  township  meeting  showed  that 
the  qualified  voters  did  provide  and  vote  9175 
for  township  expenses;  and,  for  anything 
that  appears  from  the  records,  it  was  suffi- 
cient to  defray  the  ordinary  expenses  of  tbe 
townsliip  for  the  current  year.  There  is  no- 
presumption  that  the  votera  at  the  annual 
township  meeting  did  not  vote  a  sufficient 
sum  to  defray  the  township  expenses.  The 
presumption  is  just  as  strong  that  they  did, 
in  support  of  the  action  of  the  voters,  as 
that  they  did  not,  in  support  of  the  action  of 
the  township  board.  When  the  records  are 
in  evidence,  they  must  speak  for  themselves, 
and  are  not  aided  by  any  presumption  of 
right  official  action  that  is  essential  to  the 
validity  of  the  proceedings.  Dickison  v. 
Reynolds,  48  Mich.  15a,  12  N.  W.  Rep.  24; 
Boyce  t.  Sebring,  (Mich.)  33  N.  W.  Rep. 
815.  The  additional  sum  of  $125  voted  by 
the  township  board  was  unauthorized,  and 
rendered  the  tax-deed  for  1875  void. 

The  action  of  the  township  board  was  in- 
valid for  another  reason.  The  t)oard  consists 
of  the  supervisor,  two  justices  of  the  peace 
whose  offices  will  soonest  expire,  and  tbe 
township  clerk,  any  three  of  whom  shall  con- 
stitute a  quorum  for  the  transaction  of  bnsi* 
ness.  How.  St.  §  744.  Tbe  statute  pro- 
vides that  the  boanl  can  vote  to  raise  money 
for  township  expenses,  at  regular  meetings. 
It  does  not  prescribe  when  regular  meetings 
shall  be  held,  but  that  is  left  to  be  regulated 
by  the  board,  as  its  standing  rules  or  orders 
may  provide.  The  records  do  not  show  that 
the  action  of  the  board  was  at  a  regular 
meeting;  on  the  contrary,  they  do  show  that 
it  was  at  a  called  or  special  meeting;  in  which 
case,  the  records  must  show  that  all  of  the 
members  were  notified,  or  were  present  at 
the  meeting.  The  records  of  the  meeting  of 
the  township  board  held  on  September  13, 
1875,  shows  that  only  three  were  present, 
namely,  the  supervisor,  one  justice  of  the 
peace,  and  the  township  clerk;  and  does  not 
show  that  the  other  justice  was  notified.  A 
board  thus  convened  would  have  no  authori- 
ty to  vote  money  to  he  raised  by  taxation  up- 
on the  township.  1  Dill.  Mun.  Corp.  (3d  Ed.) 
§§  262,  263.  286. 

The  nineteenth  finding  of  fact  and  law  is 
as  follows:  "Nineteenth.  The  record  of  the 
proceedings  of  the  board  of  supervisors,  at 
their  October  session  in  1875,  was  put  in 
evidence,  and  shows  that  on  October  15th, 
of  said  session,  the  committee  of  said  board 
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apon  agriculture  made  its  report.  Among 
other  matters  contained  in  said  report  is 
the  fcrflowing  recommendation,  viz.?^'Tlmt 
there  be  appropriated  by  the  board  the  sum 
<rf  $300,  to  be  raised  by  tax  tliis  year,  to 
be  appropriated  as  follows:  $220  to  the  Al- 
legan County  Agricultural  Society,  and  680 
to  the  Union  Agricultiual  Society.'  '  This 
report  was  on  motion  amended,  so  as  to  give 
the  entire  amount  of  $300  to  thn  Allegan 
County  Agricultural  Society;  and  the  report, 
so  amended,  was  accepttd  and  adopted  by 
said  board.  On  the  same  day  the  commit- 
itee  of  said  board  on  finance  made  its  report, 
.and  therein  recommended  the  raising  by  t»ix 
•upon  the  taxable  property  of  the  county  of 
Allegan,  and  to  be  spread  upon  the  assess- 
ment rolls  for  1875,  several  sums  for  dif- 
ferent county  purposes,  amounting  in  the 
aggregate  to  $33,500;  and  among  the  items 
so  recommended  is  this:  '  Agriculture,  $300.' 
This  report  was,  on  the  same  day,  accepted, 
and  nnaniroously  adopted,  by  the  said  board, 
and  the  total  amount,  $33,500,  and  no  more, 
was  duly  apportioned  among  the  several 
townships  in  the  county ;  and  the  sum  so  ap- 
portioned to  the  township  of  Wayland  was 
spread  upon  the  assessment  roll  for  that 
year,  in  the  column  of  *  county  taxes.'  It  is 
claimed,  on  the  part  of  the  defendants,  that 
the  board  of  supervisors  had  no  authority  to 
raise  by  tax  tlie  sum  of  $300,  or  any-less  sum, 
tor  'Agriculture,'  and  that  the  levy  thereof 
was,  thei-efore,  void;  and,  as  a  consequence, 
that  plaintiff's  tax-title  for  that  year  is  void. 
The  record  as  above  set  forth,  taken  together, 
dufliciently  shows  that  the  $800,  termed  'Ag- 
riculture '  in  the  report  of  the  committee  on 
Snance,  means  the  same  item  of  $300  recom- 
mended in  the  report,  as  amended,  of  tlie 
committee  on  agriculture  to  be  appropriated 
to  the  Allegan  County  Agricultural  Society, 
and  not  another  or  different  item;  and  no 
claim  is  made  that  the  board  had  not  ample 
authority  to  vote  this  sum  to  be  raised  for 
the  benefit  of  said  society. " 

The  law  authorizing  the  board  of  euper- 
visora  to  levy  a  tax  for  the  beneflt  of  agricul- 
tural societies  is  found  in  section  2298,  How. 
St.  We  have  several  times  held  such  levies 
void  for  non-compliance  with  the  statute. 
Hogelakamp  v.  Weeks,  37  Mich.  428;  Hall 
v.  Kellogg,  16  Mich.  135;  Silsbee  v.  Stockle, 
44  Mich.  564,  7  N.  W.  160,  367.  The  sworn 
certificate  required  by  the  statute  Is  required 
to  be  flled  with  the  clerk  of  the  board.  N^o 
question  is  made  that  such  certi  Scale  was 
not  filed,  and  the  court  rightly  ruled  that  the 
levy  of  $300  for  "agricultural  purposes,"  in 
the  light  of  the  whole  record,  did  not  invali- 
date tne  tax,  or  the  deed  based  thereon,  for 
that  cause.  The  deed  based  upon  the  tax  of 
1878  is  assailed  for  several  reasons,  but  it  is 
only  necessary  to  mention  two.  The  quali- 
lied  voters  at  the  annual  township  meeting 
voted  to  raise  $200  for  contingent  expenses. 
The  records  of  the  proceedings  of  the  town- 
ship l)oard  for  the  township  of  Waylaud  at  a 
.meeting  lield  October  8,  1878,  was  put  in  ev- 


idence, and  shows  "the  board  met  aocording 
to  call  of  the  supervisor;"  that  there  were 
present  Fitch,  supervisor;  Trude,  justice  of 
the  peace;  and  Cliapple,  clerk  of  said  town- 
ship; and  that,  on  motion  of  Fitch,  "$475  was 
voted  to  be  raised  for  contingent  expenses 
for  1878;"  bat  there  is  no  statement  in  this 
record  tfiat  said  board  found  it  necessary  to 
raise  any  sum  for  contingent  expenses,  or 
any  sum  in  addition  to  that  voted  at  the  an- 
nual townsldp  meeting  for  that  year.  What 
has  been  said  with  i-eferenee  to  the  proceed- 
ings of  the  township  board  for  1876  applies 
equally  to  those  of  October  8,  1878,  and  need 
not  be  repeated.  The  sum  voted  was  un- 
authorized, and  the  deed  based  upon  such 
unauthorized  levy  cannot  be  sustained.  The 
judgment  must  be  reversed,  and  a  new  trial 
granted,  with  costs  of  both  couits  to  defend- 
ant.   The  other  justices  ooncuired. 


MooRi;  V.  Kbnockee  Tp. 
(Supreme  Court  of  Michigan.    June  31, 1889.) 

DkfECTIVB  BrIDQES  —  LlASlLlTT  OF  ToWKRHlPS  — 

Evidence — ^IssTRnorioifs— Damaoss. 

1.  Act  ilieh.  18T9,  eivlnga  rirht  at •actitmngainat 
townships  for  injuries  oamad  Dy  dateetlre  roads, 
bridges,  ete.,  provided  (seotiiw  S)  for  actions  for 
injories  to  personal  property,  and  enacted  "that, 
in  all  actions  brongbt  ander  this  act,  It  must  be 
shown  tliat  snoh  township  •  •  •  has  had  rea- 
sonable time  and  opportunity,  after  racb  high- 
ways, street,  cross-walk,  or  culvert  became  niuiafa 
or  unfit  for  travel,  to  put  the  same  In  the  proper 
condition  for  use,  and  has  not  nsed  reaMnsDle 
diligence  tharein. "  This  not  was  repealed  by 
Sess.  Laws  Uioh.  1S87,  »>t  No.  aM,wbioh  left  sec- 
tion 2  of  the  act  of  1879  substaotiallv  unchanged, 
except  that  It  extended  the  right  of  action  to  in- 
juries received  on  sidewalks,  and  provided  (sec- 
tion 8)  that  in  all  aotioas  brought  thereoMlsr  "it 
must  be  shown  that  such  township  •  *  •  has 
had  reasonable  time  and  opportunity,  after  knowl- 
edge by  or  notice  to  such  township  •  •  •  that 
saoh  highways,  streets,  bridges,  sidewalks,  cross- 
walks, or  culverts  have  become  unsafe  or  nnflt  for 
travel,  to  put  the  same  in  the  proper  condition  for 
use,  and  has  not  used  reasonable  diligence  there- 
in after  sach  knowledge  or  notioe.'  Held,  that 
the  repealing  act  did  notvOeot  an  action  brought 
under  section  2  of  the  former  act  before  the  re- 
pealing act  took  effect,  but  not  passod  into  Judg- 
ment at  that  time. 

a.  In  such  an  action  agatnat  a  townshtp.  It  ^>- 

Credthatdefendaot's  commiaaienerof  highways 
been  previously  notified  of  the  defective  con- 
dition of  the  bridge  on  which  the  Injury  sned  for 
occurred,  but  it  was  not  shown  that  be  examined 
it.  The  overseer  of  highways  was  also  notifled, 
and  I'spaired  the  bridge  by  simply  putting  down 
new  planks.  It  also  appeared  that  the  brtdge  bad 
been  built  H  years;  that  the  stringers  had  never 
been  renewed;  and  that  they  were saoh ae oould 
not  be  expected  to  remain  sound  more  than  six  or 
eight  years.  All  of  the  stringers  but  one  broke 
when  plaintiff  passed  over  the  bridge  with  a  trac- 
tion-engine. They  were  found  to  oe  very  rotten. 
Plaintiff  had  passed  safety  over  the  bridge  with 
his  engine  a  short  time  before,  saw  new  plank 
covering,  and  it  appeared  safe.  In  crossing,  plain- 
tiff laid  down  heavy  3>i  inch  plank  to  run  the 
wheels  of  his  engine  on.  Held,  that  the  evidence 
warranted  •  veraiot  for  plaintiff,  even  under  the 
act  of  1887. 

8.  The  court  charged  that  If  the  commissioners 
or  overseers  of  highways  had  actual  aotioe  of  the 
bridge's  defeotlve  condition,  and  noieaaonably 
negleoted  to  make  it  safe,  defendant  would  be  lia- 
ble, provided  plaintiff  was  not  guilty  of  want  of 
ordinary  caro;  that  It  was  the  township's  duty  to 

Digitized  by  VjOOQIC 


Mich.) 


MOOBE  «.  EENOCKEE  TF. 


exercise  reasonable  gmperrisloii  over  its  roads  and 
bridfres,  to  see  that  they  were  in  reasonablj'  safe 
condition;  that,  when  a  bridge  bad  stood  so  long 
that  there  was  much  suspicion  of  it,  the  township 
officers  could  not  disregard  the  warning  conveyed, 
on  the  ground  of  having  no  actual  notioe;  that  If 
no  actual  notioe  were  given,  still,  if  the  township 
officers,  by  the  exercise  of  reasonable  care,  would 
have  known  of  the  defect,  or  if  through  any  other 
means  they  had  actual  knowledge  that  the  bridge 
was  unsafe,  "this  would  answer  the  reqnlrements 
of  the  statute  as  to  notice  or  knowledge  on  the 
part  of  defendant. "  Held  a  fair  and  correct  sub- 
mission of  the  question. 

4.  Under  How.  Bt.  Mioh.  {  1445,  deolaring  that 
highway  conmiiaaioners  are  officers  of  the  town- 
sup  in  wliich  they  are  elected,  and  section  1379, 

Sroviding  that  the  overseer  shall  report  the  con- 
Ition  of  oridgea  to  the  commissioner,  notice  to  the 
OTerseer  Is  notioe  to  the  township. 

5.  Where  machinists,  one  of  whom  repaired  the 
engine,  testified  that  the  engine  was  worth  much 
less  after  the  accident  than  before,  even  after  it 
was  repaired,  because  there  might  be  parts  broken 
and  strained  tliat  conld  not  be  seen,  a  request  to 
charge  that  the  jury  could  allow  on^  for  the  actu- 
al injuries  proven  is  properly  refused ;  and  acharge 
that  "the  reduced  value  of  the  engine,  if  any,  after 
such  Tei>air8  were  made,  from  its  value  inunedl- 
ately  before  the  aoeldent,"  might  be  allowed,  is 
correct. 

6.  An  objection  that  the  testimony  of  suck  ma- 
chinists is  speculative  and  inoooipetent  is  not  ten- 
able, where  they  apeak  from  esperienoe  and  eouun- 
ination,  and  give  reasons  for  their  opinions. 

Error  to  cirenit  court,  8t.  Clair  county; 
Aktiutk  L.  Canfield,  Judge. 

Action  fur  damMges  by  Moaes  Moore  against 
the  towiifliiip  of  Kenockee.  Judgment  on 
verdict  for  {riiiintiff,  and  defendant  brings 
error. 

Atkinson,  Vanee  A  Wolcott,  for  appellant. 
Avery  Bros.,  for  reepondent. 

LONO,  J.  This  action  is  brought  to  re- 
cover damages  to  a  traction-engine,  caused 
by  breaking  through  a  bridge  on  one  of  tlie 
highways  in  defendant  township.  The  cause 
was  tried  before  a  jury,  and  plaintiff  had 
verdict  and  judgment  for  9500.  Defendant 
brings  error.  The  injury  to  the  engine  oc- 
curred on  August  11, 1886.  The  plaintiff  on 
that  day  was  passing  over  what  is  called 
"Kenner  Bridge"  with  the  engine,  when 
some  of  the  stringers  broke,  and  the  engine 
fell  to  the  creek,  some  six  or  seven  feet  be- 
low. It  cost  S43.25  to  raise  it  out  of  the 
creek,  and  8142.25  to  re|>air  It.  Testimony 
WHS  hIso  given,  tending  to  show  that  the  en- 
gine i-eceived  permanent  Injuries.  This  tes- 
timony M-as  to  the  effect  that  the  boiler  had 
biHces  inside  to  strengthen  it,  and  it  could 
not  be  tolil  by  an  examination  whether  or 
not  these  liraees  were  broken,  and  that  by 
rrason  of  this  uncertainty  sucli  a  boiler  and 
engine  was  worth  much  less  after  having 
sustained  such  a  fall,  even  though  no  injury 
was  appitrent.  There  wasalsosomeevidence 
that  tlie  threshing-machine  used  witli  the  en- 
gine was  idle  16  days  by  reason  of  the  acci- 
dent, but  this  was  not  allowed  as  an  element 
of  damages  by  the  court,  and  need  not  be 
discussed.  Testimony  was  given  on  the  trial 
tending  to  establish  such  facts  and  circum- 
stances as  that  by  the  exerei.se  of  reasonable 
care  and  diligence  the  defendant  township 
V.42X.W.I10.13— 60 


would  have  known  of  the  defective  condi- 
tion of  the  bridge,  regardless  of  whether  It 
had  knowledge  or  had  been  notified  of  such 
condition.  After  the  jury  had  been  sworn 
to  try  the  cause,  the  defendtint's  counsel  in- 
terposed the  objection  that  act  No.  264,  Sess. 
Laws  1887,  repeals  the  old  law  of  1879,  which 
gave  a  right  of  action  in  this  class  of  cases, 
without  a  saving  clause,  of  actions  then 
pending,  and,  inasmuch  as  this  suit  was  not 
in  judgment  at  the  time  of  the  repeal  of  the 
law,  the  right  of  action  fell  with  tlM  passage 
of  the  act  of  1887.  The  injury  to  the  engine 
occurred  August  11,  1886.  Suit  was  com- 
menced Novembw  19,  1886,  and  judgment 
entered  in  the  cause  June  8,  1888.  Ttie  act 
of  1887  took  effect  June  22,  1887,  and  re- 
pealed the  law  of  1879.  This  was  after  the 
injury  to  the  engine,  and  after  the  suit  was 
commenced,  but  before  the  matter  went  into 
judgment  in  tl>e  court  below.  We  think, 
however,  that  the  case  falls  within  tiie  rul- 
ings of  this  court  in  Merkle  r.  Town8hi[f  of 
Bennington,  85  N.  W.  Bep.  846.  In  that 
case  it  was  said :  "  The  repealing  statute  sub- 
stantially re-enacts  the  law  repealed,  with 
some  slight  modiflcations,  so  as  to  Include  in 
the  remedy  aflcwded  by  its  provisions  dam- 
ages for  injuries  received  in  consequence  of 
the  negligence  of  ^nuniclpal  corporations  to 
keep  sidewalks  in  repair,  and  to  abolish  the 
common-law  liability  to  actions  for  negli- 
gence against  such  corporations.  Upon  con- 
sideration of  the  matter,  we  have  concluded 
that  the  plaintiff's  right  of  action  is  not  af- 
fected by  the  act  of  1887."  The  question 
came  b»-fore  this  court  again  in  Alexander  v. 
City  of  lUg  Uapids,  88  N.  W.  Rep.  227,  and 
again  it  was  said:  "The  section  of  the  stat- 
ute under  which  the  present  suit  was  insti- 
tuted was  repealed  by  the  act  of  1887,  but 
the  latter  is  substantiiilly  a  re-enactment  of 
the  former  section,  (How.  St.  §  1442,  and 
Laws  1887,  p.  S45,  §  1,)  and  when  such  is 
the  case  we  have  held  such  repeal  does  not 
affect  a  suit  commenced  under  the  first  act," 
and  citing  Merkle  t.  Township  of  Benning- 
ton, supra. 

It  is  contended,  however,  by  counsel  for 
defendants  that  the  above  cases  had  each 
passed  into  judgment  in  the  court  below  be- 
fore the  act  of  1887  went  into  effect,  and  that 
in  the  case  of  Alexander  v.  Big  Rapids  the 
action  was  brought  under  section  1  of  the 
act  of  1879.  while  in  the  present  case  the  ac- 
tion is  brought  under  the  second  section. 
Section  2  of  the  act  of  1887  is  substantially  a 
re-enactment  of  section  2  of  the  act  of  1879. 
The  proviso  of  this  section  in  the  act  of  1879 
reads :  "Provided,  that  in  all  actions  brought 
under  this  act  it  must  be  shown  tliat  such 
township,  village,  city,  or  corporation  has 
liad  reasonable  time  and  opportunity,  after 
such  highways,  street,  cross-walk,  or  culvert 
became  unsafe  or  untit  for  travel,  to  put  the 
same  in  the  proper  condition  for  use,  and  Ims 
not  used  reasuuHbie  diligerice  therein ;"  while 
in  section  2  of  the  act  of  1887  it  is  provided 
i  that  in  all  actions  brought  under  this.^^i  l( 


946 


NOBTHWESTEBN  BEPOBTEB,  Vol.  42. 


(Mich. 


must  be  shown  that  sucli  township,  village, 
or  city  l^as  had  reasonable  time  and  opportu- 
nity, after  knowledge  by  or  notice  to  such 
township,  village,  or  city  that  such  highways, 
streets,  bridges,  sidewalks,  cross-walks,  or 
cul  vert  have  become  unsafe  or  unfit  for  travel, 
to  put  the  same  in  the  proper  condition  for  use, 
and  has  not  used  reasonable  diligence  there- 
in after  such  knowledge  or  notice."  The 
changes  made  in  section  2  of  the  act  do  not 
in  any  manner  change  or  affect  the  cause  of 
action.  Section  1  of  this  act,  under  which 
the  action  in  Alexander  v.  Big  Bapids,  supra, 
was  brought,  provided  for  a  recovery  for  per- 
sonal injuries,  while  section  2  provides  for  a 
recovery  for  injuries  to  personal  property. 
The  fact  that  the  matters  Involved  in  the 
present  controversy  bad  not  passed  into  judg- 
ment at  the  time  of  the  repeal  of  the  act  of 
1879  does  not  affect  the  riglit  of  recovery 
herein.  That  part  of  section  2  wliich  gave 
the  right  of  action  remains  substantially  un- 
changed in  the  act  of  1887,  except  it  is  extend- 
ed to  injuries  received  on  sidewalks,  and  the 
proviso  in  tliat  section  does  not  affect  the 
right  of  action.  There  is  no  substantial  dif- 
ference between  these  two  statutes,  and  evi- 
dently it  was  not  the  intent  of  the  legislature 
by  the  act  of  1887  to  deprive  any  one  of  a 
right  of  action  which  existed  under  the  for- 
mer act.  The  counsel  is  also  in  error  in  sup- 
posing that  the  case  of  Alexander  v.  Big 
Bapids  had  gone  to  judgment  at  the  time  of 
the  taking  effect  of  the  act  of  1887.  It  was 
not  then  in  judgment  in  the  court  below,  but 
the  ruling  in  that  case  in  this  court  followed 
Merkle  v.  Bennington. 

Some  contention  arises  in  the  case  upon 
Uie  construction  to  be  gi  ven  to  the  proviso 
of  Section  2  of  the  act  of  1887 :  defendant's 
counsel  claiming  that  it  was  the  intent  of  the 
legislature,  in  the  change  made  in  language 
between  this  and  the  proviso  of  section  2  of 
the  actof  1879,  that  the  townsliip  must  have 
some  actual  knowledge  of  the  delect,  or  there 
must  be  proof  of  notice  to  the  officers  of  the 
township  whose  duty  it  is  to  repnir  that  the 
bridge  is  In  an  unsafe  condition  for  public 
travel;  and  counsel  contends  that  there  is  no 
proof  of  these  facta  in  this  case,  and  that  the 
trial  court  was  in  error  in  leaving  the  whole 
testimony  to  the  jury,  from  which  they  were- 
to  determine  whether  the  town  had  such 
knowledge  or  notice.  It  appeared  upon  the 
trial  that  this  bridge  was  built  in  1872,  some 
14  years  before  the  injury  to  this  engine,  and 
that  the  stringers  had  never  been  moved  or 
renewed,  and  that  the  class  of  timbers  used 
for  stringers,  situated  as  they  were,  could 
not  be  expected  to  remain  sound  and  fit  for 
tliat  purpose  longer  than  six  to  eight  years. 
A  portion  of  the  stringers  were  brought  be- 
fore the  jury,  and  were  found  to  be  very  rut- 
ten,  and  the  highway  commissioner  admit- 
ted on  the  trial  that  they  were  unfit  for  use. 
The  plaintiff  hud  passed  safely  over  this 
bridge  with  his  engine  a  day  or  two  before, 
saw  new  covering  of  plank  upon  it,  and  it 
appeared  safe.     The  bridge  bad  four  string- 


ers, about  three  feet  apart,  and  was  covered 
with  plank  over  a  space  of  about  seventeen 
feet.     All  the  stringers  but  one  on  the  west 
side  broke.     The  plaintiff,  in  passing  over 
th«  bridge,  put  down  two  planks  lengthwise 
of  the  bridge  to  run  the  wheels  of  the  engine 
upon.    These  plank   were  sixteen  feet  in 
length,  twelve  inches  wide,  and  two  and  one- 
half  inches  thick.    The  plaintiff  also  gave 
testimony  in  addition  to  the  length  of  time 
these  stringers  had  been  used,  and  their  rot- 
ten condition.     That  in  1885  one  Anthony 
Shulter,  who  was  using  a  traction-engine 
during  that  year,  observ«}  the  rotten  and  de- 
fective condition  of  the  bridge,  and  called 
upon  John  Heady,  who  was  then  commis- 
sioner of  the  town,  and  notified  him  of  its 
defective  condition,  and  he  promised  to  look 
after  it.    It  appeared  that  the  commissioner 
was  deceased  at  the  time  of  the  trial,  iind 
this  portion  of  the  testimony  was  taken  from 
the  jury,  under  the  chargeof  the  court.    This 
witness  also  testified  that  in  1886  he  notified 
George  Brown,  who  was  then  commissioner 
of  highways  of  the  town,  of  the  defective 
condition  of  the  bridges  in  the  township,  and 
that  he  at  this  time  told  Brown  that  he  had 
notified  Mr.  Beady  the  year  before  about  the 
bridges  in  the  town,  and  that  they  ought  to 
he  fixed.    It  also  appeared  that  the  attention 
of  the  overseer  of  highways  of  that  roH<l-dis- 
trict  had  been  called  to  the  condition  of  the 
bridge,  and  he  had  caused  it  to  be  replanked, 
but  put  in  no  new  stringers.    At  the  close 
of  this  testimony  the  defendant  asked  the 
court  to  charge  the  jury  that  the  rule  regard- 
ing liability  for  failure  to  inspect  and  exam- 
ine roads,  etc.,  as  laid  down  by  the  supreme 
court  in  Stebbins  v.  Township  of  Keene,  55 
Mich.  552,  22  N.  W.  liep.  37,  was  under  the 
old  law,  and  is  not  applicable  to  a  case  un- 
der the  statute  of  1887.     "The  old  law  made 
the  town  liable,  if  it  neglected  after  a  rea- 
sonable time  to  repair,  etc.,  (whether  the 
town  bad  notice  or  not,)  but  the  present  law 
requires  proof  of  actual  notice  and  actuiil 
knowledge  of  the  defect,  and  then  it  must 
appear  that  a  reasonable  time  had  elapse<i 
after  such  knowledge  or  such  notice  in  wtiicb 
to  make  such  repairs,  and  it  must  also  ap- 
pear that  the  town  did  not  use  reasonable 
diligence  after  such  notice  or  knowledge. 
Under  this  statute  he  must  show  that  the 
town  had  actual  notice  or  knowledge  that  it 
had  become  so  defective  that  the  plaintiff 
could  not  safely  pass  over,  and  without  such 
actual  niilice  or  knowledge  there  can  be  do 
recovery.    Tbereisno  proof  of  actual  knowl- 
edge of  any  defect  in  this  bridge  upon  the 
part  of  the  township  officers,  and  there  can 
be  no  recovery  upon  that  claim,  and  if  the 
plaintiff  recovei-s  at  all  it  must  be  by  proof 
of  notice  of  defects  given  to  the  town  oflB- 
cers."     "There  is  uo  proof  of  notice,  except 
as  was  given  by  bhuIU'r  to  Brown;  and  if 
the  jury  believe  that  Brown  had  inspected 
this  bridge,  and  in  good  faith  supposed  it 
sufficient,  and  understood  Shulter  to  refer  to 
another  bridge,  then  there  is  no  notice  sufli- 
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cient  to  render  the  town  liable  under  the 
statute."  These  requests  the  court  refused  to 
give  in  charge  to  the  jury.  The  court,  how- 
evpr,  charged  the  jury  upon  this  part  of  the 
case  as  follows:  "In  regard  to  the  informa- 
tion claimed  to  have  been  given  to  the  com- 
missloner  by  the  witness  Shutter,  you  will 
determine  from  the  evidence  what  was  said, 
and  whether  it  was  8u£9cient  to  fairly  ap- 
prise the  commissioner  that  the  bridge  was 
unsafe.  *  *  *  If  you  believe  that  to  be 
the  fact  from  the  evidence, — that  is,  that  it 
was  unsafe,  and  tliat  the  town  officers,  name- 
ly, the  commissioners  or  overseers  of  high- 
ways, had  actual  notice  thereof,  and  they 
bad  unreasonably  neglected  to  repair  the 
bridge,  and  make  it  rensonably  safe  for 
travel,  having  sufficient  time  to  do  so, — the 
defendant  would  be  liable:  «  *  «  pro- 
vided that  you  find  that  the  engine  of  plain- 
tiff was  not  of  such  weight  as  to  be  unrea- 
sonable tu  be  transported  over  the  bridge,  and 
the  plaintiff  himself  was  not  guilty  of  want 
of  ordinary  care  and  caution  in  crossing  it. 
It  is  the  duty  of  the  township,  through  its 
officers,  to  exercise  reasonable  supervision 
over  its  roads  and  bridges, — to  see,  within 
practicable  limits,  that  they  are  kept  in  rea- 
sonably safe  condition  for  public  travel.  Its 
officers  may  not  ignore  the  dictates  of  com- 
mon sense  and  the  lessons  of  ordinary  ex- 
perience, or  refuse  to  see  or  refuse  to  heed 
what  others  see  and  others  understand. 
When  it  is  generally  known  that  a  bridge  has 
become  decrepit,  or  when  a  bridge  has  stood 
so  long  that  there  Is  mnch  suspicion  of -it, 
the  officers  of  the  township  may  not  disre- 
gard the  warning  conveyed  to  take  action  on 
the  ground  of  having  no  actual  notice  of  the 
dangerous  infirmity.  This  is  sulMtantlally 
the  rule  laid  down  by  the  supreme  court  of 
this  state  in  another  case  on  this  subject,  and 
I  think  it  also  applicable  to  this  case.  So 
that,  if  no  actual  notice  of  the  bridge  being 
unsafe  were  given  to  the  township  officers, 
still,  if  they  by  the  exercise  of  reasonable 
care,  such  as  men  possessed  of  ordinaiy  and 
reasonable  intelligence  might  exercise,  would 
bave  known  of  such  condition,  or  if  through 
any  other  means  they  had  actual  knowledge 
that  the  bridge  was  unsafe,  this  would  an- 
swer the  requirement»  of  the  statute  as  to  no- 
tice or  knowledge  on  the  part  of  the  defend- 
ant." 

It  is  insisted  by  counsel  for  the  defendant 
that  they  were  entitled  to  have  their  re- 
quests to  charge  given  to  the  jury,  and  that 
the  court  was  in  error  in  this  portion  of  the 
charge,  as  under  the  law  of  1879,  it  was  not 
necessary  to  show  either  knowledge  or  notice 
to  the  township,  but  it  was  sufficient  if  such 
facts  existed  that  they  ought  to  have  known, 
while  under  the  statute  of  1887  such  actual 
knowledge  by  or  notice  to  the  township  of 
such  defects  must  be  siiown  before  recovery 
can  be  had;  that  it  was  the  intent  of  the  leg- 
islature in  inserting  the  language  in  the  pro- 
viso in  the  law  of  1887  to  change  the  rule 
laid  down  by  this  court  in  cases  brought  un- 


der the  act  of  1879.  It  is  true  that  a  statute 
revising  the  whole  subject  of  a  former  stat- 
ute, and  intended  as  a  substitute,  although 
it  contains  no  words  to  that  effect,  operates 
as  a  repeal  of  the  fonuer  law,  and  the  stat- 
ute thus  repealed  must  be  considered  as  if  it 
never  existed,  except  as  to  proceedings  passed 
and  closed,  yet  it  is  often  an  aid  in  constru- 
ing the  statute  repealing  it.  The  rule  laid 
down  by  the  trial  court  in  the  present  case  in 
that  part  of  the  charge  above  quoted  certain- 
ly comes  within  the  rulings  of  this  court  in 
numerous  cases  arising  under  the  act  of 
1879.  In  Medina  Tp.  v.  Perkins,  48  Mich.  71, 
11  N.  W.  Rep.  811,  it  was  said  by  Mr.  Chief 
Justice  Grates:  "The  general  duty  of  a 
township  is  to  exercise,  through  its  officers,  a 
reasonable  supervision  over  its  ways  and 
bridges,  and  within  faiHy  practicable  limits 
to  be  watchful  of  their  condition  and  trust- 
worthiness, and  see  that  they  are  kept  in  a 
reasonably  safe  condition  for  public  travel. 
Its  officers  may  not  ignore  the  dictates  of 
common  sense  and  the  lessons  of  ordinary 
experience,  and  refuse  to  see  or  refuse  to 
heed  what  others  see  and  understand;" 
and  in  Stebbins  v.  Keene,  supra,  Mr.  Jus- 
tice Sherwood  laid  down  the  rule  that  it 
is  not  necessary,  in  order  to  charge  the 
township  for  the  injury  received,  to  show  that 
the  commissioner  of  highways  or  the  over- 
seer had  previously  been  informed  by  some 
person  of  the  defect  in  the  bridge,  or  that 
either  of  them  had  actually  seen  the  bridge, 
or  had  knowledge  of  the  defects.  It  is 
made  their  special  duty,  when  those  de- 
fects exist  or  are  likely  to  exist,  to  examine 
and  ascertain  them,  and  immediately  make 
the  necessary  repairs.  It  is  only  necessary 
for  an  injured  party  to  show  upon  the  sub- 
ject, by  proper  testimony,  knowledge  on  the 
part  of  the  officers  of  such  a  state  of  facts  as 
reasonably  and  necessarily  makes  it  their  duty 
to  examine  and  act  in  order  to  protect  the 
traveling  public,  and  their  neglect  so  to  do. 
The  construction  of  this  proviso  in  section 
2  of  the  act  of  1887  for  which  defendant's 
counsel  now  contends  is  that  proof  must  be 
made  by  the  plaintiff  that  such  defects  ex- 
ist, and  that  the  township  has  had  reasona- 
ble time  and  opportunity  to  put  the  same  in 
repair  after  express  knowledge  or  informa- 
tion of  such  defects.  The  language  of  the 
statute  is,  "after  knowledge  by  or  notice  to 
such  township."  The  word  "notice"  is  not 
used  Rs  synonymous  with  the  word  "knowl- 
edge." Whatever  fairly  puts  a  party  upon 
inquiry  is  sufficient  notice,  where  the  means 
of  knowledge  are  at  hand,  and.  if  a  party 
omits  to  inquire,  he  is  then  chargeable  with 
all  the  facts  which  by  a  proper  inquiry  be 
might  have  ascertained.  This  rule  has  long 
been  established,  and  is  well  settled  in  this 
state.  In  Converse  v.  Blumrich,  14  Mich. 
109,  Mr.  Justice  Coolet  laid  down  the  rule 
that  a  person  is  chargeable  with  construct- 
ive notice  wliere,  having  the  means  of 
knowledge,  he  does  not  use  them.  The  words 
of  the  act  of  1879  would  seem  to  have^awde 
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tb«  township  liable  withoat  regard  to  the 
qiK-stioD  of  notice,  but  the  act  has  always 
been  (onstnied  by  this  court  that  they  were 
only  liable  in  case  of  negligence,  and  they 
could  not  he  held  to  be  negligent  until  after 
noUce.  actual  or  constructive,  that  the  higli- 
ways  or  lidUges  were  out  of  repair;  and  the 
act  of  1887  evidently  was  framed  to  meet 
this  view,  and  not  to  impose  new  conditions. 
We  think  the  charge  of  the  court,  taken  as  a 
whole,  was  within  the  rule,  even  if  the  tes- 
timony did  not  show  the  township  had 
knowledge  of  the  unsafe  condition  of  the 
bridge;  but  there  was  some  evidence  to  goto 
the  jury  that  the  township  officera  whose  du- 
ty it  was  to  repair  the  bridge  had  knowledge 
of  its  unsafe  condition,  and  that  question 
was  fairly  left  for  their  consideration,  under 
the  charge  of  the  court.  Brown  was  com- 
nlssioner  of  highways,  and  was  advised  in 
1886  that  certain  bridges  were  out  of  repair, 
this  bridge  among  the  number,  and  there  Is 
■o  claim  that  he  made  or  attempted  to  make 
any  examination  of  them.  In  the  same  year 
the  overseer  of  highways  of  that  district  was 
also  notified,  and  the  only  repair  made  was 
the  putting  on  of  new  planks. 

It  is  contended,  however,  that  notice  to 
the  overseer  of  higliways  was  not  notice  to 
the  township.  How.  St.  g  1445,  proTides 
that  highway  commissioners,  street  commis- 
sioners, and  all  other  officers  having  charge 
of  bridges,  etc.,  and  the  ctire  and  repair 
thereof,  are  hereby  made  and  declared  to  be 
the  officers  of  the  township,  etc.,  wherein 
they  are  elected;  and  by  section  1879  it  Is 
further  provided:  "The  overseer  shall  have 
the  care  of  all  bridges  within  his  district, 
and  shall  see  that  the  same  are  kept  in  re- 
pair, and,  when  the  cost  of  repairing  any 
bridge  shall  exceed  twenty  dollars,  he  shall 
report  to  the  commissioner  the  condition  of 
such  bridge,  and  the  necessity  of  such  re- 
pairs." 

Under  the  circumstances  here  stated,  the 
oonrt  very  properly  refused  the  instructions 
asked  by  counsel  for  defendant,  and  we  find  no 
error  in  the  charge  as  given.  It  is  conceded 
that  this  testimony  would  have  sustained  the 
general  verdict  under  the  act  of  1879.  We 
think  it  equally  clear  that  it  sustains  the 
verdict  under  the  act  of  1887. 

One  more  question  remains  to  be  consid- 
ered. Counsel  for  defendant  ask  the  court 
to  instruct  the  jury:  "There  has  been  some 
evidence  introduced  tending  to  show  tlint  the 
engine  was  worth  less  after  repair  than  be- 
fore the  accident,  and  was  on  the  assump- 
tion that '  persons  knowing  that  the  engine 
had  tumbled  would  not  consider  it  worth  so 
much,  even  though  there  may  be  no  visible 
defects  from  the  fall.  Now,  I  instruct  you, 
as  matter  of  law,  that  in  estimating  the  dif- 
ference in  value  before  the  accident  and  after 
the  repair  you  must  not  speculate  or  presume 
that  there  were  Injuries  not  proven.  You 
should  allow  damages  only  for  the  actual  In- 
juries proven,"  TheplaintifF  had  introduced 
testimony  tending  to  show  that  after  tlie  ac- 


cident, and  after  repairs,  the  flues  leaked, 
and  it  was  hard  to  keep  up  steam,  and  that 
the  engine  was  loose  on  the  boiler.  Mr.  Cook, 
who  repaired  the  boiler,  was  asked  by  plain- 
tiff's counsel:  "After  you  had  finished  the 
fines,  assuming  what  you  could  see  as  to  her 
condition  before  going  through  the  bridge, 
what  do  you  say  as  to  her  r^uced  perma- 
nent value,  or  what  was  the  permanent  dam- 
ages to  that  engine  'i"  The  witness  answered, 
under  objection:  "I  would  not  give  within 
three  or  four  hundred  dollars,  because  you 
don't  know  what  is'  broke.  You  may  toke 
one  of  those  small  portable  boilers,  and  there 
is  no  way  to  get  into  them  in  order  to  find 
out  what  is  broke;  and  tliey  are  braced 
around  the  fire-box,  I  think  five  inches  apart. 
The  ends  of  these  stay-bolta  are  fastened  to 
the  sheeting  on  the  inside  of  the  fire-box,  and 
on  the  inside  of  the  Iwiler,  riveted  over  and 
tapped  in  it.  They  are  used  in  order  to  en- 
able the  boiler  to  have  its  pressure  even  all 
over,  and  if  one  is  br<&en  that  point  in  the 
boiler  is  weakened,  and  it  would  naturally 
tend  to  break  the  others."  Mr.  Clegg,  an- 
other machinist,  was  called  by  the  plaintiil, 
and  asked:  "Now,  Mr.  Clegg,  you  have  seen 
that  engine  before  and  after  the  accident. 
Assuming  that  on  the  11th  of  August,  1886, 
it  was  in  good  repair  and  in  good  condition, 
— had  been  fixed  up  for  service  that  year, — 
and  on  that  day  it  broke  through  the  bridge. 
falling  a  distance  of  six  or  seven  feet,  and 
the  engine  being  broken  so  as  to  require  the 
repairs  Indicated  in  Exhibit  A,  (the  bill 
for  repairs,)  and  that  as  the  result  of  the  fall 
the  water  escaped  from  the  boiler,  leaving 
the  fire  in  the  box,  so  the  flues  were  melted 
until  all  or  nearly  all  leaked,  and  seeing  the 
engine  in  the  condition  you  have  afterwards 
seen  it,  after  repair,  what  do  you  say  would 
be  the  reduced  market  value  of  the  engine  on 
account  of  that  fail,  if  anythingl*  Anxwn: 
I  would  not  say  she  was  worth  within  three 
or  four  hundred  dollars,  because  an  engine 
falling  in  that  shape  certainly  must  strain  it 
terribly,  and  that  I  noticed  in  the  smoke- 
chamber  end  that  she  had  leaked  in  the  tmt- 
tom  where  the  castings  were  broken,  and 
that  would  stand  to  show,  in  my  idea,  that 
there  wns  a  terrible  wring  to  the  body  of  the 
stay-bolts,  very  much."  Witness  was  then 
asked  the  difference  in  value  of  the  engine 
before  and  after  the  accident,  and  answered 
that  before  the  accident  she  was  worth  from 
81,000  to  $1,1U0,  and  aftertbefall  from  8600 
to  8700.  Mr.  Shulter  was  called  and  aaked 
what  was  the  value  of  the  engine  as  it  lay  in 
the  creek  after  the  fall,  and  said  it  was  only 
worth  one-half  cent  a  pound,  for  old  iron,  be- 
cause when  a  concern  is  wrecked  like  that 
somethinf;  will  happen,  and  farmers  will  kick 
continually,  and  you  cannot  earn  anything 
with  it;  consequently  it  is  no  good,  and  you 
lose  more  than  you  make;  that  the  engine 
before  the  accident  was  worth  from  81,000 
to  81.200,  and  after  its  repair  from  8500  to 
86U0,  if  you  could  find  a  roan  who  wanted  it. 
The  deposition  of  Mr.  Louis  Minnie  was  read. 
Digitized  by  VjOI 
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lie  bad  been  on  the  lakes  as  engineer  for  sev- 
eral years,  knew  this  engine,  and  helped  to 
fix  it  up  before  the  accident,  and  worked  up- 
on it  afterwards.  He  testifled  that  it  was 
not  worth  as  much  by  S300  after  it  was  re- 
paired aa  it  was  before  the  accident;  that 
there  might  be  bolts  and  braces  broken  in- 
side the  boiler,  which  would  cause  great  in- 
jury; and  a  man  buying  a  boiler  of  this  kind 
does  not  know  what  he  is  buying;  that  it 
will  never  be  as  valuable  as  before  the  acci- 
dent. This  ia  substantially  all  the  evidence 
given  on  the  trial  regarding  the  permanent 
injury  to  the  engine.  Upon  the  question  of 
damages  the  court  charged  thejury:  "Should 
you  cunclude  tliat  the  plaintifC  is  entitled  to 
damages,  you  shall  award  him  such  an 
amount  as  will  justly  compensate  him  for 
the  injury  to  the  engine,  and  in  regard  to 
this  you  may  consider  the  amount  necessary 
to  remove  the  engine  from  the  creek,  the 
value  of  reasonable  repairs  made  necessary 
on  account  of  the  injuries  growing  out  of  the 
fall,  and  the  reduced  value  of  the  engine,  if 
any,  after  such  repairs  wore  made  from  its 
value  immediately  before  the  accident. "  We 
think  the  court  very  properly  refused  the  de- 
fendant's request  to  charge,  and  we  see  no 
error  in  the  charge  as  given. 

The  complaint  is  made  that  this  testimony, 
or  the  most  of  it,  was  iucoenpetent,  and  that 
the  estimate  of  damages  made  by  these  wit- 
nesses was  purely  speculative.  This  is  not 
so.  One  possessed  of  ordinary  knowledge  of 
the  construction  of  such  machinery  could  not 
resist  the  inference  that  tlie  engine  must 
have  received  some  permanent  injury  by  the 
fall,  and,  when  coupled  with  the  fact  that  fire 
was  kept  up  sufficient  to  generate  steam  to 
propel  it  along  the  highway,  and  by  the  fall 
the  water  escnped  from  the  boiler,  necessarily, 
some  injury  must  result  to  the  Hues  from  the 
fire.  These  witnesses,  however,  were  me- 
chanics, machinists,  ex|)erts  in  the  business, 
and  speak  from  actual  examination  and  ex- 
perience, giving  reiisons  for  their  opinion. 
We  think  the  testimony  was  competent,  and 
tended  to  show  some  permanent  injury. 

We  have  examined  the  other  questions 
raised,  but  need  not  discuss  them.  We  Hnd 
noerror  in  this  case,  and  the  judgmentof  the 
court  below  must  be  allirmed,  with  costs. 
The  other  tustices  concurred. 


Buck  v.  Pattebson. 
{Supreme  Court  of  Mlehigaiu  June  21,  1889.) 
Absiosmest — Evidence. 
Where  the  aasignor  of  a  claim  against  the  es- 
tate of  a  deceased  person  Is  offered  as  a  witness  to 
prove  the  claim,  it  is  not  error  to  ask  him  if  the  as- 
signment was  made  for  the  purpose  of  enabling 
him  to  become  a  witness.  It  is  competent  to  show 
by  the  assignor  that  the  assignment  was  colorable, 
and  that  he  has  an  interest  In  the  claim  which  ex- 
cludes bts  testimony  against  the  deceased  person. 

Error  to  circuit  court,  Clinton  county; 
Skitu.  Judge. 

Fedeica  iX:  Lyon,  for  appellant.    John  Q. 


Patterson  and  H.  <l  H.  B.  Walbridge,  for 
appellee. 

LoNO,  J.  Claimant  purchased  an  account 
against  Lucy  Haynes,  deceased,  from  Dr. 
George  E.  Bliss,  and  filed  it  in  the  probate 
court  as  a  claim  against  her  estate.  May  3, 
1888.  The  account,  as  claimed,  amounted  to 
S97.75,  and  was  for  the  services  of  Dr.  Blisa 
as  a  physician  during  the  sickness  of  Mrs. 
Haynes  and  her  husband.  The  claim  was  al- 
lowed at  $4.50  in  probate  court,  and  plaintilf 
appealed  to  circuit  court,  where  judgment 
was  entered  in  his  favor  for  85.75.  He  now 
brings  the  case  to  this  court  by  writ  of  error. 
On  the  trial  Dr.  Bliss,  the  assignor  of  theao 
count,  was  produced  as  a  witness  by  the 
claimant,  and  testified  that  he'knew  Mr.  and 
Mrs.  Haynes  in  their  life-time;  that  Mr. 
Haynes  died  May  15,  1885,  and  Mrs.  Haynes 
died  June  or  July,  1887:  that  he  is  a  physi- 
cian, and  rendered  services  as  such  to  Mr. 
and  Mrs.  Haynes  before  their  death;  that  he 
bad  an  account  against  Mrs.  Haynes  for  such 
services,  and  sold  it  to  Mr.  Buck,  the  claim> 
ant,  and  had  now  no  interest  in  the  claim. 
Witness  further  testiSed  that,  upon  one  of 
his  visits  to  Mr.  Haynes,  Mrs.  Haynes  told 
him:  "I  want  you  to  attend  to  him,  and  do 
the  best  yon  can  for  him,  and  I  will  pay  you 
after  harvest," — and  that  he  attended  him  un- 
til he  died,  and  during  that  time  be  furnished 
medicines  to  Mrs.  Haynes  aa  well  as  her 
husband;  that  on  the  18th  day  of  May,  after 
her  husband  died,  he  furnished  medicines  t* 
Mrs.  Haynes,  when  she  promised  to  pay  the 
bills  for  attendance  upon  her  husband;  and 
that  on  June  24th and  July  15th  he  furnished 
her  medicines,  and  she  died  on  the  16th  of 
July.  The  whole  bill  amounted  to  $97.75, 
and  he  had  not  been  paid  any  part  of  it.  On 
bis  cruss-examination,  the  witness  was  asked 
the  purptose  of  his  assigning  the  account  to 
Mr.  Buck;  if  it  was  so  he  could  be  a  witness 
to  prove  the  account, — if  that  was  not  the 
purpose  of  the  assignment, — and  answered; 
"1  calculated  it  would  leave  me  free,  and  I 
could  be  a  witness,  if  it  was  necessary." 
The  court  permitted  this  answer  to  be  given, 
under  objection  of  counsel  for  claimant.  Er- 
ror is  assigned  upon  this  ruling.  All  the 
other  assignments  of  error  relate  to  the 
charge  of  the  court.  The  court  was  not  in 
error  in  permitting  this  question  to  be  an- 
swered. If  the  assignment  was  only  made 
for  this  purpose,  then  Dr.  Bliss  was  not  a 
competent  witness  to  testify  to  the  account, 
even  if  he  was  competent  to  testify  under  anf 
circumstances  to  matters  which  were  equally 
within  the  knowledge  of  the  deceased.  It  is 
claimed,  however,  that  counsel  for  the  ad- 
ministrator, not  having  made  objection  to 
the  competency  of  the  witness  on  the  ground 
that  the  matters  to  which  he  was  testifying 
were  equally  within  the  knowledge  of  the  de- 
ceased, therefore  this  objection  was  waived, 
and  the  witness  could  not  be  questioned  as 
to  his  motive  in  making  the  assignment. 
The  very  purpose  of^the  inq^^-^^j,^ 
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was  to  show  that  the  assignment  was  only 
colorable,  and  that  he  still  bad  an  Interest  in 
the  account,  and  therefore  lie  was  incom- 
petent to  testify  in  relation  to  it.  The  court 
very  properly  received  the  evidence. 

Error  is  assigned  upon  the  following  por- 
tions of  the  charge  of  the  court:  "As  to  the 
medical  services  of  815  up  to  April  4,  1885. 
I  think  that  need  not  be  considered  by  you. 
I  don't  think  the  plaintiff  can  recover  for  that 
item.  I  don't  think  the  evidence  would  au- 
thorize a  recovery  for  that."  Also:  "Now, 
had  Dr.  Bliss  been  this  claimant  here  against 
the  estate  of  Mrs.  Haynes,  lie  could  not  have 
testified  to  the  conversation  Iwtween  herself 
and  him,  because  that  would  have  been 
equally  within  her  knowledge.  Inasmuch  as 
ahe  is  dead,  and  cannot  testify  in  relation  to 
the  matter,  the  law  would  not  permit  him  to 
testify.  Also:  "There  is  some  testimony 
here  as  to  some  interest  that  the  doctor  has 
in  this  case.  Now,  if  from  this  testimony 
you  think  that  this  assignment  is  only  color- 
able, and  the  doctor  is  the  real  party  in  inter- 
est, then  I  think  his  evidence  as  to  the  con- 
versation between  himself  and  Mrs.  Haynes 
ought  to  be  stricken  out  of  this,  and  ought 
not  to  be  considered . "  Error  is  also  assigned 
upon  the  remark  of  the  court,  in  answer  to 
an  inquiry  from  one  of  the  Jurors,  as  follows: 
"It  seems  that  in  the  probate  court  only 
f4.50  was  allowed,  but  now,  as  it  stands  here, 
I  charge  you  it  should  be  S5. 75. "  We  see  no 
error  in  this  charge  of  wliich  the  claimant 
ought  to  complain.  If  any  error  was  com- 
mitted by  the  court,  it  was  not  such  as  prej- 
udiced the  rights  of  the  claimant.  The  mat- 
tor  was  left  to  the  jury  to  say  whether  Dr. 
Bliss  had  any  interest  in  the  claim,  and,  if 
they  found  he  had  no  interest  in  it,  then  they 
mightconsider  his  testimony  as  relating  to  the 
whole  account,  except  the915,which  the  court 
•truck  out;  that  being  the  items  of  the  ac- 
count for  services  rendered  Mr.  Haynes  before 
the  time  of  the  claimed  arrangement  with 
Mrs.  Haynes,  that  she  was  to  be  responsible 
for  the  bill  for  future  services.  'Under  the 
undisputed  facte  in  the  case,  however,  all 
but  the  $5.75  was  for  services  rendered  Mr. 
and  Mrs.  Haynes  before  the  death  of  the  hus- 
band, and  the  most  of  it  for  services  to  the 
husband.  The  claimant  claimed  to  recover 
under  an  express  contract  made  with  Mrs. 
Haynes  to  become  responsible  for  this  per- 
sonally, and  seeks  to  charge  it  against  her  es- 
tate under  this  contract.  She  could  be  bound 
by  no  such  contract.  At  the  time  it  was 
made,  if  made  at  all,  she  was  a  married  wo- 
man. It  was  not  a  contract  relating  to  her 
separate  property,  and  her  separate  estate 
was  not  to  be  benefited  by  it.  It  was  the 
debt  of  the  husband,  and  she  could  not  be 
made  liable  out  of  her  separate  estate  by  a 
promise  to  become  surety  for  its  payment, 
and  her  promise,  if  any  was  made,  after  her 
husband's  deatii,  to  pay  it,  would  not  be 
binding  upon  her.  It  was  the  promise  to 
pay  the  debt  of  another  fierson,  not  made  in 
writing,  and  wholly  wilhout  consideration. 


Under  the  circumstances  here  shown  from 
the  testimony  of  the  doctor  himself,  clearly 
he  was  not  a  competent  witness  to  prove 
sucli  a  contract,  or  to  prove  the  account. 
This  part  of  the  case  should  have  been  taken 
from  the  jury.  What  service  he  rendered 
Mrs.  Haynes  after  the  death  of  her  husband 
he  could  recover  for,  but  he  was  not  a  com- 
petent witness  to  prove  that  part  of  the  ac- 
count, even.  If  either  party  bad  cause  to 
complain  of  the  ruling  of  the  court,  it  was 
the  administrator  and  those  interested  in  the 
estate,  and  not  the  claimant.  The  judgment 
of  the  court  below  must  be  affirmed,  with 
costs.  We  think  this  appeal  is  vexatious, 
and  in  addition  to  the  taxable  coste  allowed 
ttie  administrator  will  recover  against  the 
claimant  the  sum  of  825.  The  other  j  ustioes 
concurred. 


Wabdlb  v.  Townsend. 
(SHpreme  Court  of  IfUMgan.     June  31, 1889.) 

JSVTUAl,  iNBUBAjrCa — RKOErVERS. 

1.  The  title  to  act  No.  83,  Sess.  Laws  Mloh.  187S, 
"An  aot  to  provide  for  thelnoonDorationot  mntnal 
fire  insurance  companies,  and  denning  their  powers 
and  duties, "  is  sufficient  to  embrace,  without  par- 
ticular mention,  provisions  for  winding  up  such 
companies  when  they  become  insolvent.  Their  ex- 
amination by  the  insuranoe  oommissioner,  the  ap- 
pointment of  a  receiver,  and  the  assessment  of  pol- 
icy-holders to  pay  liabilities,  are  all  necessarily  in- 
cident to  the  object  expressed  in  the  title. 

8.  The  objection  that  the  aotis  nnoonstltnttonal, 
in  providing  for  the  appointment  of  a  receiver  with- 
out sufficient  notice  to  the  persons  interested,  can- 
not be  considered  on  appeal,  when  it  was  not  cov- 
ered by  appellant's  requests  to  the  trial  court  to 
find  on  matters  of  law,  and  there  is  no  assignment 
of  error  covering  the  point. 

8.  Section  17  of  the  act  provides  that  the  receiver 
" shall  assess,  upon  allof  the  members  and  persoos 
insured  in  such  company,  such  sums  of  money  aa 
will  in  the  aggregate  be  sufficient  to  pay  all  th* 
losses  and  liabuitieB  of  said  company  "  etc.  Held 
that,  as  some  of  the  assessments  may  reasonably 
be  expected  to  prove  uncolleotible,  the  receiver 
may  make  the  aggregate  assessment  large  enough 
to  cover  all  such  probable  defldenoiea,  and  an  as- 
sessment of  960,000,  to  meet  indebtedness  of  t35,000, 
cannot  be  said  to  bia  unreasonably  excessive. 

4.  The  aot  makes  the  receiver's  assessment 
•prima  fade  evidenoe  of  its  validity ;  but,  where  it 
ismade  by  the  receiver  ex  parte,  dnendant  may  re- 
but the  presumption,  by  showing  that  the  amount 
Is  unreasonably  in  excess  of  thelndebtedness. 

5.  How.  8t  Mich.  {  8961,  aubd.  6,  provides  thata 
defendant  in  the  circuit  oourt  shall  recover  coats 
U  the  judgment  against  him  is  for  less  than  $100. 
Section  4263  authorizes  the  receiver  of  an  Insolvent 
mutual  insurance  company  to  sue  the  members  in 
the  circuit  court  on  their  f  cdlnre  to  pay  assessments 
made  by  him,  and  in  such  suit  the  assessment  shall 
be  prima  faoU  evidenoe  of  the  regularity  of  the 
proceedings  "  and  of  the  reoelrer's  right  to  recover 
therein  the  amount  assessed,  with  costs. "  Held, 
that  the  receiver  is  entitled  to  costs  in  such  cases, 
though  the  judgment  b«  for  less  than  $100.  Fol- 
lowing Bacon  V.  Clyne,  88  N.  W.  Bep.  807. 

Appeal  from  circuit  court,  Ionia  county; 
Smith,  Judge. 

Action  by  C3arence  B.  Wardle.  as  receiver, 
ete.,  against  Gertrude  Townsend,  to  enforce 
payment  of  an  assessment  levied  to  pay  the 
debts  of  an  insolvent  insurance  company. 
.Judgment  for  plaintiff,  and  defendant  ap- 
peals. ,  I 
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A.  W.  Dodge,  for  appellant.  8.  V.  R.  Troto- 
hridge,  for  appellee. 

Chauplin,  J.  Clarenr-e  B.  Wardle  was 
appointed  receiver  of  the  Home  Mutual  Fire 
Insurance  Company  of  Ionia,  Clinton  and 
Montcalm  counties.  This  company  was  a 
corporation  organized  under  act  No.  82  of  the 
Session  Laws  of  1873.  The  defendant  took 
insurance  in  Ibis  company,  and  received  Qre- 
policiesoftfaefollowing dates:  April  18, 1879; 
September  8. 1879;  March  25,  1882;  another 
one  of  tbesamedate ;  and  one  August  25, 1882. 
The  company  had  suffered  loss  which  they 
neglected  to  pay;  and  on  the  19th  of  Febru- 
ary, 1884,  the  commissioner  of  insurance,  act- 
ing under  the  aathority  conferred  by  section 
15  of  said  act,  made  an  examination  into  their 
affairs,  and  found  and  determined  that  the 
company  was  insolvent,  and  took  proceedings 
undf^r  the  statute  to  wind  up  the  business  of 
the  company.  On  the  20th  day  of  April,  1884, 
tbe  commissioner  filed  his  petition,  under  sec- 
tion 15  of  the  act,  and  thereupon  such  pro- 
ceedings were  had  that  afterwards,  and  on  the 
26th  day  of  May,  1884,  the  plaintiff,  Clarence 
B.  Wardle,  was  appointed  receiver,  and  qual- 
ified. At  the  time  he  was  appointed  there 
were  losses  and  liabilities  of  the  company 
amounting  to  922,000,  not  including  tbe  ex- 
penses of  the  receivership,  and  there  were 
many  suits  pending  to  recover  losses  unliqui- 
dated and  undetermined.  Many  former  policy- 
Iiolders  had  left  the  county,  and  many  others 
were  entirely  irresponsible,  and  of  theothei-sa 
large  part  had  surrendered  their  policies.  Tbe 
receiver  proceeded  to  assess  upon  all  the  mem- 
bers and  persons  insured  in  the  company,  an 
assessment  for  the  purpose  of  paying  the  lia- 
bilities and  expenses;  and,  in  determining 
the  Aggregate  amount  whicli  it  was  necessary 
to  assess,  the  receiver  took  the  advice  of  tbe 
circuit  court,  filing  therein  a  petition  in  which 
he  represented  that  the  debts  of  the  company, 
and  interest  on  the  same,  amounted  to  about 
the  sum  of  $25,000,  not  including  some  un- 
adjusted claims  on  which  payment  may  be  en- 
forced; that  many  of  the  debts  were  unliqui- 
dated, and  it  was  impossible  for  him  to  know 
what  would  be  paid  on  the  same ;  that,  owing 
to  the  way  the  books  had  been  kept,  there 
might  be  names  in  said  books  which  should 
have  been  dropped  from  the  same,  by  the  sur- 
render of  the  policies,  on  the  sale  of  property 
or  otherwise;  that  the  assessment  should  bie 
large  enough  to  cover  all  contingencies,  avoid- 
ing, if  possible,  the  necessity  of  a  second  as- 
sessment, and  the  expense  thereof,  and  that 
in  his  opinion  950,000  should  be  assessed  to 
raise  tbe  said  sum  of  925,000,  and  that  be  be- 
lieved such  assessment  would  not  yield  more 
than  the  sum  of  925,000,  which  belief  was 
founded  on  the  knowledge  he  had  in  regard  to 
the  accounts  of  tlie  company  and  the  condi- 
tion of  Its  affaire;  that  it  whs  impossible  to 
state  what  his  expenses  would  be,  or  how 
long  it  would  take  to  wind  up  the  company, 
or  how  many  policy-holders  wuuUl  jiay  or 
bow  many  would  contest  their  assessment. 


Upon  hearing  tbe  petition  ex  parte,  the  cir- 
cuit court  made  a  formal  order  granting  the 
prayer  of  the  petitioner,  and  authorizing  him 
to  assess  upon  the  policy-holders  950,000  for 
the  purposes  stated  in  the  petition.  There- 
upon, in  accordance  with  said  act,  and  the 
order,  tbe  receiver  did  make  such  assessment. 
The  amount  assessed  against  each  member 
of  the  company  was  in  proportion  to  the 
amount  of  insurance  of  such  member,  and  his 
interest  in  the  company,  in  no  case  assessing 
any  policies  for  losses  which  occurred  while 
such  policies  were  not  in  force,  but  holding 
members  liable  for  all  losses  which  occurred 
while  they  were  members  of  such  company. 
The  circuit  court  found  as  a  fact  that,  in  the 
judgment  of  the  receiver,  after  a  thorough 
and  careful  examination  of,  and  inquiry  in- 
to, the  affairs  of  the  company,  and  a^ter  col- 
lecting from  the  most  available  parties  indi- 
vidual assessments  thereutider,  the  said  as- 
sessments when  collected  to  the  fullest  possi- 
ble extent  will  no  more  than  realize  the 
amount  required  to  pay  the  actual  liabilities 
of  said  company,  and  the  reasonable  expenses 
of  said  receiversliip.  In  making  the  assess- 
ment, the  receiver  gave  notice,  as  required 
by  section  17  of  said  act,  by  publishing  no- 
tices in  the  Ionia  Sentinel,  Clinton  Republi- 
can, and  Montcalm  Herald,  weekly  news- 
papers printed  in  said  counties,  once  a  week 
for  six  successive  weeks,  wherein  anS  where- 
by the  aggregate  amount  assessed  by  said 
company  was  stated.  Tlie  foregoing  state- 
ment contains  substantially  the  facts  found 
by  the  court.  The  bill  of  excnptions  contains 
only  the  defendant's  requests  for  findings  of 
law,  and  the  findings  of  fact  and  law  by  the 
court. 

Defendant's  counsel  requested  the  court  to 
find  the  law  as  follows:  "First.  The  act 
No.  82  of  the  Session  Laws  of  1873,  entitled 
'An  act  to  provide  for  the  incorporation  of 
mutual  fire  insurance  companies,'  etc,  is  un- 
constitutional and  void,  for  the  following 
reasons:  (1)  The  subject  of  the  act  embraces 
more  than  one  object.  (2)  The  object  of  tbe 
act  is  not  expressed  in  the  title.  (3)  It  pur- 
ports to  authorize  suits  to  tie  commenced  in 
the  circuit  court  for  less  than  one  hundred 
dollars.  (4)  It  purports  to  authorize  the 
service  of  process,  and  the  bringing  of  suits, 
against  the  residents  of  other  counties.  180c- 
ond.  The  assessment  alleged  to  have  been 
made  by  the  plaintiff  in  this  cause  is  excess- 
ive and  void.  (1)  Because  the  act  in  ques- 
tion does  not  authorize  the  levying  of  an  as- 
sessment for  overlays.  (2)  Because,  if  it 
authorizes  an  assessment  for  overlays,  the 
overlay  covered  by  this  assessment  is  grossly 
excessive,  and  therefore  void.  (3)  Ikicause 
the  order  of  the  court  assuming  to  authorize 
such  assessment,  being  ex  parte,  is  void.  (4) 
Because  such  assessment  is  made  upon  the 
basis  that  all  persons  insured,  and  members 
of  said  company  at  the  time  of  each  loss, 
were  liable  to  assessment  for  all  such  losses, 
regardless  of  tbe  fact  that  some  of  said  poli- 
cies hud  been  surrendered..  Third.  .The 
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amount  claimed  by  the  plaintiff  in  his  lald 
decliiration  tteing  less  than  one  hundred  dol- 
lars, judgment  fur  costs  cannot  be  rendered 
in  favor  of  the  plaintiff  and  against  the  de- 
fendant." The  circuit  judge  found  the  fol- 
lowing as  his  conclusions  of  law:  "As  to  the 
first  proposition  of  law  submitted,  I  find  it  is 
not  well  taken ;  that  the  act  referred  to  is  not 
unconstitutional  for  any  of  the  reasons  stat- 
ed. That  the  second  proposition  is  not  well 
taken;  and  the  assessment  was  not,  under 
the  circumstances  shown  or  admitted,  excess- 
ive or  void ;  and  that  tlie  order  to  make  the 
assessment  could  legally  be  made  ex  parte; 
and  the  assessment  was  made  on  a  proper 
legal  basis;  and,  further,  the  statute  express- 
ly authorizes  costs  to  plaintiff,  even  though 
the  recovery  be  less  than  one  hundred  dol- 
lars,— section  17  of  the  act  referred  to  ex- 
pressly providing  that,  'upon  such  suit,  said 
assessment  shall  be  prima /ocm  evidence  of 
the  regularity  and  correctness  of  all  proceed- 
ings up  to  and  including  the  assessment,  and 
of  the  receiver's  right  to  recover  therein  the 
amount  assessed,  with  costs,'" — and  he  di- 
rected a  verdict  in  favor  of  the  pliiintiff  for 
•32.84,  with  costs  of  suit,  to  be  taxed.  There 
is  no  valid  constitutional  objection  to  ttie  title 
of  the  act.  A  title  to  an  act  which  reads,  "An 
act  to  provide  for  the  incorporation  of  mutual 
fire  iusurance  companies,  and  defining  their 
powers  and  duties,"  is  suQlcient  to  embrace, 
without  particular  mention,  provisions  for 
winding  them  up  in  case  they  neglect  to  per- 
form their  duties  or  exercise  their  powers. 
The  examination  by  the  commissioner  of  in- 
surance, the  appointment  of  a  receiver,  and 
the  assessment  of  policy-holdera  to  pay  lia- 
bilities and  expenses,  are  all  necessarily  inci- 
deuttothe  object  expressed  in  the  title.  There 
are  no  decisions  of  this  court  which  give 
countenance  to  tlie  idea  that  subjects  so  ger- 
mane to  the  act  of  incorporation  should  be 
expressed  in  the  title.  Tolford  v.  Church, 
33  N.  W.  Bep.  913;  Attorney  General  v. 
Amos,  60  Mich.  872.  27  N.  W.  Kep.  571. 

Nor  is  the  body  of  the  act  in  coniUct  with 
the  constitutional  provision  that  no  law  shall 
embrace  more  than  one  object,  which  shall  be 
expressed  in  its  title.  The  object  is  to  pro- 
vide for  the  incorporation  of  mutual  lire  in- 
surance companies,  and  to  define  their  pow- 
ers and  duties;  and  each  provision  of  the  en- 
actment has  reference  to  this  object. 

It  is  also  claimed,  in  the  brief  of  counsel 
for  defendant,  that  the  act  is  unconstitutional 
in  providing  for  the  appointment  of  a  receiv- 
er, without  any  adequate  notice  to  the  per- 
sons whose  interests  are  to  be  affected  by  his 
appointment.  This  position  is  taken  for  tlie 
first  time  in  this  court.  It  is  not  coveied  by 
bis  requests  to  the  court  to  find  on  matters  of 
law,  and  there  is  no  assignment  of  error  cov- 
ering tins  point.  We  shall  not  pass  upon 
the  question,  were  it  proper  to  do  so  upon 
this  record,  as  the  facts  are  not  sufficiently 
stated  to  enable  us  to  determine  whether 
there  was  an  appearance,  and  the  parties 
were  heard  upon  the  motion  or  not. 


The  statute  does  not  contemplate  that  the 
receiver  shall  obtain  an  order  of  the  court  to 
authorize  him  to  make  the  assessment.  He 
derives  his  authority  directly  from  the  stat- 
ute. It  is  not,  botvever,  improper  for  bim 
to  ask  the  advice  of  the  court,  upon  a  show- 
ing by  petition  filed  and  heard  ex  parte,  as 
he  is  an  ofl!lcer  of  the  court,  but  the  order 
confers  no  additional  authority;  and,  if  be 
acts  beyond  or  in  contravention  of  the  stat- 
ute, his  acts  may  be  questioned  by  parties 
injuriously  affected  by  his  unwarranted  pro- 
ceedings, the  same  as  if  the  order  of  the 
court  had  not  been  obtained.  Assessments 
mads  ex  parte  by  a  receiver,  or  by  a  board 
of  directors,  are  not  conclusive  upon  the 
members.  If  not  voluntarily  paid,  and  a  suit 
is  brought  to  recover  them,  the  statute  makes 
the  assessment  prima  facie  evidence  of  the 
regularity  and  correctness  of  all  proceedin|^ 
up  to  and  including  the  assessment,  and  of 
the  receiver's  right  to  recover  therein  the 
amount  assessed,  with  costs.  The  question, 
therefore,  whether  the  assessment  against 
defendant  was  excessive,  was  open  to  the  de- 
fendant, but  the  burden  of  proof  was  upon 
her  to  overcome  the  prima  facie  evidence 
made  by  the  assessment  itself. 

The  defendant's  counsel  insists  that  the 
assessment  of  850,000  to  meet  liabilities  of 
the  company  of  S22,000,  and  the  expenses  of 
the  receivership,  exceeded  all  bounds  of  mod- 
eration and  propriety,  and  invited  the  litiga- 
tion it  purported  to  provide  against;  that 
such  assessment  is  rank  injustice  to  the  per- 
sons wlio  are  financiaUy  responsible,  and 
could  not  have  been  contemplated  by  Uiem 
when  they  entered  into  the  contract  of  insur- 
ance; that  the  contract  does  not  contemplate, 
and  should  not  be  construed  or  inteipreted 
to  include,  the  payment  of  the  deficiencies  of 
members  who  failed  to  pay.  The  underlying 
principle  of  all  insurance  is  complete  indem- 
nity for  all  losses  insured  against.  This 
principle  is  as  applicable  to  mutual  as  to 
stock  companies.  The  statute  providing  for 
the  incorporation  of  mutual  insurance  com- 
panies provides  a  scheme  whereby  a  number 
of  persons  may  liecome  insurers  of  each  other, 
so  that  each  person  insured  will  be  entitled 
to  full  indemnity  against  loss  to  the  amount 
of  his  insurance.  The  object  of  the  statute 
is  to  substitute  mutual  responsiblityfor  capi- 
tal, and  to  limit  the  price  of  insurance  to  the 
actual  cost  of  indemnity  against  all  the  risks 
of  all  the  membei°s.  Bangs  v.  Gray,  12  X.  Y. 
480:  Savage  v.  Medbury,  19  N.  Y.  34.  To 
tliis  end  the  statute  piovides  that  in  case  of 
insol  vent  companies,  the  receiver  "shall  assess 
upon  all  of  the  members  and  persons  insured 
in  sucli  company  such  sums  of  money  as  will, 
in  the  aggregate,  be  sufficient  to  pay  all  the 
losses  and  liabilities  of  said  company,  together 
with  the  services  and  expenses  of  such  receiv- 
er, accordi  ng  and  in  proportion  to  the  amount 
of  their  insurance  or  interest  in  such  com- 
pany." Section  17.  The  rights  and  obliga- 
tions of  the  individual  members  are  mutuiU, 
and  each  sustains  a  double  relation  to  the 
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corporation.  As  an  assured  he  is  entitled  to 
be  indemnified  for  bis  loss  insured  against 
by  the  corpoiation.  As  a  member  of  the  cor- 
porate body  he,  in  consideration  for  this 
indemnity,  agrees  with  the  corporation,  and 
with  each  member  of  the  corporate  body,  to 
pay  tiis  just  alisre  or  proportion  of  all  losses, 
so  that  egch  member  shall  receive  the  same 
indemnity,  and  shall  also  pay  his  share  of  the 
axpenses.  Each  member  is  authorized  to 
bring  suit  upon  bis  claim  for  losses  if  pay- 
ment is  withheld  more  than  60  days  after  it 
shall  have  become  due.  Parties  taking  insur- 
ance in  a  mutual  company  are  presumed  to 
loso  with  a  full  understanding  of  the  liabili- 
Aes  they  assume  by  so  doing,  it  follows 
From  the  agreement  that  each  member  shall 
30  paid  the  full  amount  of  his  loss  insured 
igainst;  that  if,  by  reason  of  the  inesponai- 
lility  of  a  member,  or  fra*  otlier  caose,  the 
issessment  laid  upon  him  is  nncollected  or 
mcollectible,  the  responsible  members  must 
nuke  good  the  deficiency;  otherwise  losses 
lever  would  or  could  be  paid  in  full  where 
tne  or  more  members  fail  to  pay,  and 
he  assessment  is  uncoUectible;  and  every 
company  would  necessarily  be  insolvent  at 
he  drst  failure  to  coilect.  Hence,  it  is  that, 
n  making  assessments,  inrestigation  must 
le  made,  and  allowanoes  inoloded,  for  non- 
Ktyment  by  IrrBspoDSiUe  members,  as  well 
.8  for  tlie  expenses  of  the  proceedings.  The 
ssessment  must  be  laid  upon  all  the  mem- 
>ers  liable  for  the  loss,  whether  solvent  or 
nsolvent,  in  aceordance  with  the  proportion 
irected  by  the  statute;  and  if  only  a  sum 
qual  to  the  liability  and  expenses  were  as- 
psseil,  and  some  neglected  to  ptty  because 
nsolvent,  another  assessment  would  have  to 
e  made  to  make  up  the  deHciency;  and,  if 
list  the  anionnt  of  tiie  deflciency  were  agfain 
ssessed,  an  insufUeieiit  amount  would  be 
salized  for  the  same  reason;  and  so  the  as- 
essments  might  go  on  ad  infinitum;  and 
till  there  would  remain  a  deficiency  owing 
)  the  failure  of  the  irresponsible  ones  to  pay. 
uch  a  construction  of  the  statute  would  be 
idiculous.  No  person  sufCering  a  lass,  where 
no  or  more  memJoers  were  irrespunsible, 
'uuld  ever  receive  full  indemnity;  anil  the 
>l  vent  members  would  be  harassed,  and  their 
leans  eaten  up,  with  useless  expense  and 
ligation.  It  is  therefore  proper  and  neces- 
iry  for  the  receiver  to  assess  a  sufficient  sum 
I  the  first  instance  to  pay  all  liabilities  and 
cpenses;  and,  in  ascertaining  this  amount, 
e  is  invested  with  a  liberal  discretion  which 
ill  not  be  interfered  with  unless  abused. 
!>aes  v.  Sisson,  6  Gray,  296.  In  support  of 
le  claim  that  the  assessment  in  this  case  is 
ccessive,  counsel  for  defendant  cites  us -to 
16  case,  Insurance  Co.  v.  Babbitt,  7  Allen, 
(5.  In  that  case,  the  court  held  that  the 
>ard  of  directors  were  vested  with  discretion- 
-y  authority  in  fixing  the  rate  at  which 
emiNsrs  were  to  be  assessed,  with  a  view  to 
lising  tlie  amount  necessary  to  supply  the 
:i8ting  deficiency  of  funds.  It  held  that 
le   actual    amount  so    required    could   he 


ascertained  and  determined  with  exactness 
and  certainty;  and  Meriuce,  J.,  in  his 
opinion  says:  "But  as  there  must  be  ex- 
pense incurred  in  the  collection,  and  losses 
may  be  sustained  in  consequence  of  the  in- 
solvency of  members  assessed,  all  of  which  is 
unavoidably  contingent  and  uncertain,  proper 
allowances  may  be  made  for  the  failures 
which  may  be  expected  to  result  from  ttiese 
or  other  unfco'eseen  causes;  and  if  such  allow- 
ances are  reasonable  in  amoust,  and  consist- 
ent with  good  faith  on  the  part  of  the  direct- 
ors, they  will  not  vitiate  the  assessment. 
*  *  *  Bat,  if  these  reasonable  limits  are 
disregarded  and  transcended,  tiie  directors 
will  liare  acted  without  warrant  or  authority, 
and  any  assessments  so  made  by  them  will  be 
illegal  and  void."  In  that  case  two  assess- 
ments of  10  per  cent,  each  were  laid.  Upon 
the  first  the  assessment  was  1^11,414,  to  meet 
a  liability  of  t4,666.61,  and  the  other  was  an 
assessment  of  $11,782.66  to  meet  a  liability 
of  95,616.68.  Upon  the  testi  mony  of  experts 
examined  as  witnesses  it  was  shown  that  at 
least  50  peroent.of  the  amount  assessed  might 
be  expected  to  be  collected  under  circum- 
stances the  most  unfavorable  of  any  to  which 
they  had  adverted,  and  the  court  said  "no  cir- 
cumstances are  shown  to  justify  the  great 
excess  in  the  amount  attempted  to  be  raised 
by  the  assessments  which  the  plaintiffs  now 
seek  to  enforce,  and  there  is  therefore  no  prin- 
ciple up<m  which  they  can  be  upheld  or  main- 
tained." This  case,  so  far  88  it  restricted  the 
right  to  assess  members  in  a  solvent  company 
to  a  sum  sufficient  to  pay  existing  lialMlities 
and  expenses,  and  denied  the  authority  to  lay 
an  assessment  for  the  purpose  of  accumulat- 
ing a  fund  in  a  solvent  company,  is  overruled 
by  the  case  of  Com.  v.  Insurance  Co.,  112 
Mass.  145.  As  applied,  however,  to  an  insolv- 
ent corporation  whose  affairs  are  being  wound 
up  by  a  receiver,  the  principles  laid  down  for 
which  assessments  may  be  made  are  correct. 
Insurance  Co.  v.  Stone,  9  Allen,  488.  In 
Massacluisetts  and  other  states  where  the 
question  of  excessive  assessments  has  arisen, 
the  burden  of  sliowiog  the  reasonableness 
of  the  assessment,  and  the  regularity  of  the 
proceedings  upon  which  it  is  based,  is  upon 
the  party  seeking  to  enforce  it;  but  under 
our  statute,  as  before  stated,  the  burden  of 
proof  is  upon  the  party  who  contests  the 
assessment  to  show  its  invalidity.  The  pre- 
sumption is  in  favor  of  tlie  action  of  the  re- 
ceiver, and  we  cannot  say  that  an  assessment 
in  excess  of  the  liabilities  of  100  per  cent,  is 
not  warranted,  and  is  not  made  tn  good  faith, 
without  evidence  which  shows  that  such 
assessment  is  unreasonable  and  excessive. 
There  is  no  ^timony  in  the  record,  and  no 
Qndiug  of  the  court,  which  tends  to  establish 
the  position  contended  for  by  the  defendant. 
We  have  no  means  of  ascertaining  how  many 
of  the  members  are  responsible,  and  how 
many  are  not,  nor  the  amount  of  insurance. 
This  is  an  insolvent  company,  and  there 
must  be  some  (but  what  proportion  we  are 
not  informed)  against  whom  assessment 
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«annot  be  enforced;  and  it  may  be,  for  all 
that  appears  in  this  record,  that  the  assess- 
ment is  reasonable  and  proper.  It  is  the 
■duty  of  the  receiver  to  endeavor  to  collect  the 
assessment  iigainst  every  member,  but  to 
vrbHt  extent  he  mnst  pursue  his  legal  and 
■equitable  remedies  is  not  before  us  for  decis- 
ion. The  statute  makes  every  assessment  a 
lien  upon  the  propeity  insured  to  the  amount 
of  the  assessments,  costs,  and  interest  due 
thereon.  Section  12.  How  and  by  whom 
auch  lien  should  be  enforced  are  interesting 
•questions  which  we  are  not  called  upon  at 
present  to  decide.  The  assessment  appears  to 
have  been  made  upon  the  proper  basis.  The 
<x>urt  finds  that  the  amount  assessed  against 
each  member  was  in  proportion  to  the  amount 
of  insurance  of  such  member  and  liis  interest 
in  the  company,  in  no  case  assessing  any 
fwliciea  fur  losses  which  occurred  while  such 
policies  were  not  in  force,  but  holding  mi-m- 
bers  liable  for  all  losses  which  occurred  while 
they  were  members  of  such  company.  This 
is  the  basis  established  by  the  statute,  and  is 
-also  the  contract  of  the  parties  composing 
mutual  insurance  companies  in  this  state. 
Bussell  T.  Berry,  51  Mich.  287.  16  N.  W. 
Rep.  651;  Bangs  v.  Gray,  12  N.  Y.  477. 

Costs  were  properly  awanled  to  the  plain- 
tiff, although  the  sum  recovered  was  only 
-•32.84.  The  statute  authorizes  the  receiver 
to  bring  bis  action  to  recover  assessments 
in  the  circuit  without  regard  to  the  amount 
•claimed,  whether  more  or  less  than  $100.  and 
to  recover  costs.  If  he  could  not  recover 
«osts  unless  he  recovered  a  judgment  of  9100, 
but  must  pay  costs  if  his  recovery  is  less,  we 
ahould  have  the  absurd  spectacle  of  a  recov- 
■ery,  by  a  receiver,  of  amounts  varying  from 
a  few  dollars  up  to  one  hundred,  and  being 
obliged  in  a  majority  of  cases  to  pay  twice  or 
thrice  the  amount  of  costs  which  he  recovers 
judgment  for;  and,  as  this  is  part  of  the  ex- 
penses of  the  receivership,  he  would  then 
make  another  assessment  to  recover  these  ex- 
penses, which  he  might  again  sue  in  the  cir- 
cuit court,  and  recover  a  judgment  in  bis 
favor  for  the  assessment,  and  a  recovery 
would  be  had  against  him  for  costs,  and  so  he 
might  keep  on  until  the  resources  of  the  mem- 
^rs  were  exhausted  at  tlie  game  of  shuttle- 
cock and  battle-door, — paying  and  recovering 
costs.  The  qua<ttion  Is  foreclosed  by  the  case 
Of  liacon  V.  Clyne,  38  N.  W.  Hep.  207,  to 
which  we  adhere.  The  judgment  of  the  clr- 
•cuit  court  must  be  atlirmed. 

Morse,  J.,  did  not  sit.  The  other  Justices 
•concurred. 


BiCHABDS  0.  BlCOARDS  et  UW. 

(Sxipreme  Court  of  tticMgan.    June  21, 1889.) 

Tbk A.ST9  ijr  Coufox— Tax-Titles— Adtikss  Pos- 
session. 
1.  A  widow  whose  husband  had  died  intestate, 
and  seised  of  certain  lands,  remained  in  aotuai 
possession  of  the  premises,  and  ascertaining  that 
the  lands  liad  been  sold  to  the  state  for  taxes  prior 
«o  the  sale  to  the  husband,  which  sale  was  un- 


knowo  to  the  husband  and  Us  grantor,  she  pro- 
cured  through  the  husband's  graotor  a  tax-de«d 
from  the  state.  Held,  that  the  tax-deed,  tboaA 
made  to  the  widow,  inored  to  the  benefit  of  all  the 
heirs  of  the  estate. 

2.  In  addition  to  the  tax-deed,  the  widow  pro- 
cured qnitclaim  deeds  from  all  the  heirs  except 
plaintiff.  She  then  conveyel  by  qnitclaim  all  her 
Interest  in  the  land  to  a  son,  we  only  one  of  the 
heirs  who  remsiDed  with  her  in  actaal  posaessioa. 
Held,  that  neither  the  widow  nor  the  ton  ooold  as- 
sert possession  under  the  tax-title  as  adverse  to 
plaintiff,  nor  can  it  avail  the  son  that  the  tax-title 
was  void. 

Error  to  circntt  coort,  Kent  connfy;  Mont- 
ooMERY,  Judge. 

J.  C.  Fitz  Gerald,  {P.  A.  Stace  of  counsel) 
Tor  appellant.  Fletcher  A  Wanty,  for  appel- 
lees. 

Morse,  J.  This  is  an  action  to  recover 
tiie  equal  undivided  one-sixth  of  40  acres  of 
land  in  the  township  of  Paris,  Kent  county. 
The  case  was  tried  before  Hon.  B.  M. 
MoxTQOMERY,  judge  of  the  Kent  circuit 
court,  without  a  jury.  Judgment  was  ren- 
dered in  favor  of  the  defendants.  The  find- 
ing of  facts  is  substantially  as  follows:  Oc- 
tober 16,  1875,  one  Erastus  U".  Knapp  con- 
veyetl  the  40  acres  in  question  by  warranty 
(le*-d.  containing  full  covenants  of  warranty, 
to  Myron  Richards,  the  father  of  plaintiff, 
and  defendant  Simeon  Richards.  The  de- 
fendant Loretta  Richards  is  the  wife  of  Sim- 
eon Richards.  Myron  Richards  at  once  en- 
tered into  possession  of  the  land,  and  occu- 
pied the  same  as  his  homestead  until  his 
death,  January  1,  1877.  He  died  int<>slate. 
lie  left  surviving  him  his  widow,  Eliza  Rich- 
ards, and  six  children,  to-wit,  Erbin  Rich- 
ards. Truman  Richards,  Gilbert  Ricbanl», 
Simeon  Richards,  Martha  McCormiik.  and 
Ann  J.  Forbes.  On  the  1st  day  of  March. 
1677,  all  of  the  children  except  the  plainiifT. 
Erbin  Richards,  conveyed  all  tlieir  right, 
title,  and  interest,  as  heirs  at  law  of  their 
father,  to  their  mother,  Eliza  Richards.  In 
1873  the  land  was  sold  for  the  unpaid  taxes 
of  1872,  and  bid  in  by  the  state.  This  fact 
was  unknown  to  both  Knapp  and  Myiwi 
Richards  when  Knapp  conveyed  to  Myron. 
Shortly  before  his  deatii,  Myron  was  informed 
of  this  outstanding  tax-title,  and  made  ap- 
plication to  Knapp  to  have  the  title  perfet  ted 
under  the  tatter's  warranty.  Knapp  direct- 
ed him  to  procure  the  tax-title  to  be  conveyed 
to  Myron,  and  he  (Knapp)  would  bear  tlie 
expense,  but  Myron  died  without  having  ob- 
tained it.  Afi«r  Myron's  deatii,  i^iiueon 
Richards,  who  was  living  on  the  farm  with 
his  mother,  and  before  the  fires  of  }ilarci~. 
1877,  again  applied  to  Knapp  to  secure  th's 
tax-title.  Thereupon  Knapp  made  an  ar- 
rangement with  Simeon  by  which  it  «:&$ 
agreed  that  saiil  title,  then  appearing  in  tie 
state  of  Michigan,  should  be  acquired,  and 
Knapp  would  pay  the  expense.  Under  thi< 
arrangement  a  deed  of  the  land  was  procure 
from  the  auditor  general  to  Eliza  Bicliarvis. 
and  after  it  was  obtained  Knapp  paid  t.< 
Simeon  or  his  mother  the  money  expended  t.> 
acquire  such  title.  This  deed  was  daied 
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Mitch  1,  1877,  and  recorded  on  the  19th  daj 
ot  the  same  month.  This  tax-deed  whs 
shown  to  be  void  on  the  trial  by  reason  of  a 
detect  In  the  snpervisor's  certificate  attached 
to  the  assessment  roll  for  the  year  1872. 
On  the  17th  of  March,  1877,  Eliza  Richards 
«onveyed  the  land  to  Bimeon  by  a  deed, 
whicli,  after  reciting  that  she  was  the  widow 
of  Myron  Richards,  deceased,  granted  to  the 
defendant  iSimeon  Richards  "all  of  her  right, 
title,  interest,  and  claim  as  widow  of  said 
deceased,  and  as  purchaser  and  owner,  in 
and  to  all  that  certain  piece  of  land,"  etc, 
describing  the  40  acres  in  question  in  this 
suit.  After  the  death  of  his  father,  and  un- 
til March  1, 1877,  Simeon  Richards  and  his 
mother  continued  to  reside  on  said  land,  and 
Simeon  managed  the  farm  as  he  did  before 
his  father's  death;  the  other  children,  in- 
cluding the  plaintiff,  residing  elsewhere,  and 
not  interfering  in  any  manner  with  the  oc- 
cupation of  the  land.  No  administration 
WHS  ever  had  upon  the  father's  estate.  Be- 
Tore  his  father's  death  Simeon  was  worlcing 
the  farm  on  sliares.  and  as  tenant  on  shares 
was  in  actual  occupation  of  the  same  with 
lis  father.  After  the  conveyance  of  the 
mother  to  Simeon,  slie  resided  on  tlie  land  in 
;be  family  of  Simeon  until  her  death,  witicli 
>Gcurred  in  1K)6.  This  was  in  purauance  of 
;he  terms  of  a  mortgage  bearing  even  date 
vith  her  deed  to  Simeon,  condiUoned, among 
ither  things,  for  the  support  of  the  said  £liza 
iichards  during  her  life  by  Simeon.  On  the 
.7th  of  March,  1877.  therdate  of  Eliza's  deed 
o  Simeon,  he  was  actually  in  occupation  of 
he  land,  and  residing  on  the  same  with  his 
□other.  The  plaintiff  was  living  elsewhere. 
)n  that  date  the  circuit  judge  finds  that 
iimeon  assumed  possession  and  control  of 
he  premises  as  owner,  claiming  the  title  to 
he  whole  by  virtue  of  said  deed  from  Eliza 
lichards  to  him.  "SaidSimeon  therebyousted 
he  plaintiff  from  the  possession  of  said  lands, 
nd  since  ttiat  time  he  has  been  in  the  ac- 
ual.  continued,  visible,  notorious,  and  hos- 
ile  possession  of  the  same.  The  defendant 
rfiretta  Richards  la  the  wife  of  the  defendant 
imeon  Richards,  and  has  lived  with  him 
n  the  lands  during  the  period  above  named 
i  his  wife."  This  action  was  commenced 
LUgust  3,  1887.  "I  find  as  a  conclusion  of 
iw  that  the  plaintiff  was  not,  at  the  time  of 
ie  commencement  of  this  suit,  entitled  to 
le  possession  of  the  premises  described  in 
le  declaration  in  this  case. " 
We  cannot  agree  with  the  conclusion  of 
le  circuit  judge  in  the  premises  upon  tlie 
\cta  as  found  by  him.  It  is  asserted  by  the 
tunsel  for  defendants  in  their  brief  that  the 
>urt  below  found  ihat  tlie  defendant  Simeon 
ichards  went  into  possession  of  the  land 
ider  the  tax-title,  and  asserted  his  title  to 
le  whole  premises  as  against  the  plaintiff 
ider  the  same,  and  that  he,  therefore,  was 
ititled  to  judgment  under  the  statute  of 
nitationa  applicable  tri  possession  under 
x-titles,  having  been  in  exclusive,  oontin- 
Ml,  notorious,  and  hostile  po8:s«ssion  of  the 


land  for  10  years  before  the  plaintiff  brought 
his  suit.  We  find  nothing  in  the  finding  of 
facts,  as  stated  by  the  circuit  judge,  to  war- 
rant the  conclusion  that  Simeon  went  into 
possession  under  the  tax-deed.  The  deed 
from  his  mother  did  not  pretend  to  warrant 
any  title.  She  only  in  effect  quitdaitned  to 
him  all  her  right,  title,  and  interest  and  claim 
as  widow,  "and  as  purchaser  and  owner." 
He  went  into  possession  under  a  deed  which 
conveyed  his  mother's  interest,  and  no  more, 
and  there  is  nothing  to  show  that  he  went  in 
claiming  under  the  tax-title,  except  that  he 
claimed  to  own  the  whole  of  the  premises. 
This  claim  be  might  have  made  without  any 
deed  at  all.  But  whether  or  not  he  went  in- 
to possession  under  this  tax-title,  and  so 
claimed  to  the  world,  he  cannot  use  the  same 
upon  which  to  predicate  a  bar  of  the  statute 
of  limitations  against  the  plaintiff's  title. 
To  permit  him  to  do  so  would  be  to  sanction 
fraud.  This  tax-title  was  paid  for  by  the 
grantor  of  Myron  Richards,  and  belonged  to 
his  estate  in  equity.  This  the  defendant  Sim- 
eon Richards  well  knew,  and  he  will  not  be 
allowed,  even  In  a  court  of  law.  to  set  up  a 
claim  of  ownership  which  could  not  be  in 
good  faith  upon  it,  so  as  to  set  the  statute  of 
limitations  in  motion  against  its  rightful 
owners.  At  the  time  the  tax-title  was  ac- 
quired Eliza  Richards  was  a  tenant  in  com- 
mon of  this  land  with  the  plaintiff.  She  was 
already  in  possession  under  her  right  as  wid- 
ow, and  her  deed  of  the  interest  of  all  the 
heirs  at  law  save  plaintiff.  She  cannot  be 
said  to  have  taken  possession  of  this  land 
under  the  tax-deed,  because  she  was  already 
in  possession  when  she  received  it,  and  there 
is  no  showing  that  she  ever  held  the  prem- 
ises one  moment  adversely  to  plaintiff,  or  in 
any  other  way  save  as  a  tenant  in  common, 
or  under  the  right  to  occupy  the  homestead 
which  the  statute  gave  her.  Being  a  tenant 
in  common,  the  purchase  of  this  tax-title 
inured  to  the  benefit  of  the  plaintiff  as  well 
as  herself.  Page  t  Webster,  8  Mich.  263; 
Butler  V.  Porter.  13  Mich.  292;  Dubois  v. 
Campau,  24  Mich.  360;  Campbell  v.  Camp- 
bell, 21  Mich.  438;  Burhans  v.  Van  Zandt,  7 
N.  Y.  523;  Knolls  v.  Barnliart,  71  N.  Y. 
474;  Weare  v.  Van  Meter,  42  Iowa,  128. 
And  this  was  no  doubt  her  understanding  of 
the  matter.  She  could  not  have  built  up  a 
title  by  the  statute  of  limitations  against  the 
plaintiff  upon  this  tax-deed,  which  belonged 
to  him  as  well  as  to  her.  Nor  can  Simeon, 
who  stands  in  her  shoes,  be  permitted  to  do 
so,  having  knowledge  of  all  the  facts  of  the 
acquisition  of  the  title.  Dubois  v.  Campau, 
24  Mich. 360:  Fitzhugh  v.  Barnard,  12  Mich. 
1U4;  Fallon  v.  Chidester,  46  Iowa,  588;  Flinn 
V.  McKinley.  44  Iowa.  68;  Tice  v.  Derby,  59 
Iowa,  312,  13  N.  W.  Rep.  301.  The  counsel 
for  defendants  attempts  to  comliat  this  prop- 
osition by  arguing  that  as  the  tax-title  was 
void  it  could  not  inure  to  the  benefit  of  the 
plaintiff.  Being  worthless,  it  could  be  of  no 
benefit  to  him.  Granted  that  this  be  so,  can 
the  defendant  Simeon,  upon  a  void  tax-title^  ■  ^ 
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which  if  valid  would  confer  no  title  upon 
him  as  against  plaintiff,  yet  build  up  an  ab- 
solute title  under  the  statute  of  limitations 
applyi  n  g  to  possession  u  nder  tax-titles  ?  We 
think  not.  Under  the  proofs,  the  term  of 
15  years  was  necessary  to  bar  plaintiff's  ac- 
tion. The  judgment  is  reversed,  and  judg- 
ment entered  here  for  an  equal  undivided 
one-sixth  of  the  premises,  with  costs  of  both 
courts.  The  record  will  be  remanded  for 
further  proceedings  under  the  statute  relat- 
ing to  actions  of  ejectment,  if  desired  by  the 
defendants.    The  other  justices  ooaourred. 


Newuan  9,  Stbih. 
(Supreme  Court  of  MkMgan.    June  SI,  1889.) 

SlATTDKB— GVIDVHOB— BXHCPLART  D/lXAeSS. 

1.  In  an  action  for  slander,  whwe  defendant  ad- 
mits the  use  of  the  slanderous  words  charged,  bnt 
daima  that  they  were  spoken  of  and  concerning 
another  person  than  plaintiff,  the  whole  conversa- 
tion had  at  the  time  the  alleged  slanderons  lan- 
gnage  was  used  may  properly  be  given,  for  the 
purpose  of  showing  a^lnst  whom  mo  words  were 
spoken. 

2.  It  Is  competent  for  defendant  to  show  that  he 
was  provoked  to  the  use  of  intemperate  language 
by  the  conduct  and  language  of  plaintUT.  The  law 
makes  allowance  in  a  case  of  this  kind  for  the  in- 
flrmities  of  human  nature,  and  for  what  is  done  in 
the  beat  of  passion  produced  by  the  improper  con- 
doct  of  the  adverse  party. 

3.  Where  the  words  alleged  to  have  been  spoken 
are  actionable  per  »e,  and  defendant  is  shown  to 
hare  been  actuated  by  malice,  and  to  have  spoken 
them  In  a  wanton  manner,  iti*  error  to  charge  the 
jury  that  exemplary  damages  cannot  be  given. 

Error  to  circuit  court,  Kalamazoo  county; 
Buck,  Judge. 

Hampden  Kelsey,  for  appellant.  Howard 
A  Roos,  for  appellee. 

Long,  J.  Plaintiff  recovered  six  cents 
damages  in  an  action  on  the  case  for  slander 
against  tlie  defendant  in  the  Kalamazoo  cir- 
cuit court,  and  brings  the  case  to  this  court 
by  writ  of  error.  It  appears  that  the  plain- 
tift,  who  is  24  years  of  age,  ami  a  single 
woman,  lived  with  her  mother,  Mrs.  New- 
man, and  a  little  n^hewon  an  adjoining  lot 
to  the  defendant  in  the  city  of  Kalamazoo. 
The  defendant  is  a  married  man.  his  wife 
and  several  children  constituting  his  house- 
bold.  On  J  uly  18, 1887,  some  dilflculty  arose 
between  the  two  families  during  tlie  abs^ice 
of  the  defendant.  On  his  return  in  the  even- 
ing he  found  liis  daughter  in  tears,  and  then 
learned  from  his  family  that  the  plaintiff,  in 
an  altercation  about  tlie  children,  who  were 
playing  on  the  sidewalk,  liad  called  his  wife 
and  daughter  some  vile  names,  when  he  at 
once  stepped  out  of  his  door  and  to  the  fence 
between  the  two  places,  and  called  to  the 
plaintiff,  who,  with  her  mother,  went  out  to 
the  fence,  where  the  defendant  was  standing. 
Here  it  is  claimed  by  the  plaintiff  the  de- 
fendant applied  to  her  several  vile  and  op- 
probrious epithets,  imputing  to  her  a  want 
of  chastity,  in  the  presence  and  hesring  of  a 
large  number  of  people.  On  the  trial  the  de- 
fendant did  not  attempt  to  justify  the  speak- 
ing of  the  words  either  by  his  plea  or  in  his 


testimony,  and  there  is  no  dispute  in  the  rec- 
ord but  that  the  chanicter  of  the  plaintiff  is 
above  reproach.  The  defense  set  up  was 
that  the  plaintiff  had  only  a  short  time  pre- 
vious, and  on  the  same  day,  applied  several 
names  to  the  wife  and  daughter  of  defendant 
imputing  to  them  a  want  of  chastity;  that 
this  grew  out  of  a  quarrel  with  ttte  children, 
in  which  the  little  nephew  of  the  plaintiff 
was  involved ;  that  defendant,  coming  home, 
and  learning  of  the  transaction,  and  while 
angry  from  its  repetition  to  him  by  his  fami- 
ly,  went  out  and  called  the  attention  of  the 
plaintiff  and  her  mother  to  what  had  been 
told  him  by  his  family.  It  is  claimed  by  the 
d^endant  that  the  plaintiff  did  not  deny  the 
charges  made  by  bim,  bnt  reiterated  the 
same,  when  he  spoke  the  words  imputed  to 
him  by  plaintiff;  claiming,  however,  that  he 
did  not  speak  tJtem  of  and  concerning  the 
plaintiff,  but  tiiat  all  the  words  spoken  by 
him  had  reference  to  a  sister  of  the  plaintiff, 
the  mother  of  tlie  plaintiff's  little  nephew, 
who  was  not  present  there.  Upon  the  issue 
so  made  the  court  submitted  the  ease  to  the 
Jury.  The  court  instructed  the  jury,  among 
other  things:  "If  yon  are  satisfied  by  a  pre- 
ponderance of  evidence  that  the  language 
charged  in  the  declaration,  or  any  part  of  it, 
was  used  toward  the  plaintiff  by  the  defend- 
ant, it  imputed  to  her  a  want  of  chastity,  and 
the  words  would  be  actionable  in  themselves, 
and  entitle  the  plaintiff  to  recover.  «  «  * 
If  the  words  were  spoken  of  and  oonoeming^ 
plaintiff's  sister,  and  not  of  the  plaintiff, 
then  you  must  acquit." 

The  contention  of  counsel  for  the  plaintilT 
is  that,  while  the  plaintiff  was  on  the  witness 
stand,  being  examined  as  a  witness  in  her 
own  ))pbalf,  the  court  ruled  out  a  portion  of 
her  testimony;  that  the  testimony  was  com- 
petent for  ti)e  purpose  of  showing  that  it 
was  the  plaintiff  to  whom  the  defendant  ad- 
dressed his  words,  and  not  of  her  sister.  The 
plaintiff  testified:  "I  heard  him  say  it  the 
€rod  damned  bitch  comes  out  here  I  will  tell 
her  what  she  is.  He  was  looking  at  me 
when  be  said  that.  I  stepped  out  on  tlie 
porch,  and  said:  <  Mr.  Stein  are  you  talking 
about  me?  If  you  are,  anything  you  say 
about  me  I  will  make  yon  prove.'  He  said: 
<  I  will,  and  I  can, — every  word  of  it.'  Then 
I  stepped  out.  He  culled  me  over  to  tl>e 
fence.  He  told  me  to  come  over  to  the  fence, 
and  he  would  tell  me  what  I  was.  I  went 
over  near  the  fence.  He  next  said;  ■  I  ain't 
foigulten  what  you  did  at  Home  city.  The 
conductor  that  had  you  out  on  the  island  all 
day  is  right  here.  He  will  prove  it,  and  so 
will  I.'  "  Here  the  witness  vitis  interrupted 
by  defendant's  counsel  by  the  claim  that  this 
was  not  under  the  Issue  made,  and  this  part 
of  the  testimony  of  the  plaintiff  was  stricken 
out  under  such  objection,  to  which  counsel 
for  plaintiff  excepted. 

It  appeared  that  no  such  charge  was  made 
by  the  declnration,  and  for  that  reason  the 
testimony  was  excluded  by  the  court.  Plain- 
tiff's counsel  contends,  howe^vteEi  IMJl  if  be 
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should  have  been  permitted  to  show  the 
whole  conversation,  and  his  charge  against  the 
plaintiff  at  Rome  citj,  on  the  train,  and  oth- 
er instances  which  could  have  been  given,  it 
wonld  tiaye  convinced  the  jury  that  the  plain- 
tiff was  the  one  of  whom  he  spoke  the  words 
charged  in  the  declaration,  and  no  other  per- 
son, as  the  defendant  testified  ttiat  he  had 
not  seen  the  sister  for  seven  or  eight  years. 

I  think  that  the  testimony  was  competent. 
The  plaintiff  should  have  been  permitted  to 
give  the  whole  conversation,  and  all  the  words 
spoken  by  the  defendant  to  her  there.  It 
was  a  part  of  the  same  transaction,  and  led  up 
to  the  words  charged  in  the  declaration  to  have 
been  spoken  by  defendant  of  and  concerning 
the  plaintiff.  The  burden  was  on  the  plain- 
tiff to  prove  substantially  that  the  defuidant 
spoke  the  words  as  charged  in  thedeclar». 
tion.  This  wonld  not,  however,  exclude 
other  words  spoken  there  in  the  same  con- 
versation. Brown  v.  Barnes,  39  Mich.  211. 
These  other  words  wonld  not  make  out  the 
cause  of  action,  but  the  whole  conversation 
may  properly  be  given,  and  in  this  instance 
it  would  have  bad  a  tendency  at  least  to  con- 
tradict the  theory  and  claim  of  defendant  that 
the  words  charged  in  the  declaration  were  not 
spoken  of  and  concerning  the  plaintiff.  We 
think  the  court  was  in  error  in  excluding  this 
testimony. 

Mrs.  Glarioda  Newman  was  called  as  a 
witness  for  plaintiff,  and  testified  to  what 
the  defendant  said  about  the  plaintiff  being 
at  Rome  city.  Tliis  the  court,  at  the  request 
of  counsel  for  defendant,  also  struck  out. 
yft  think  this  was  error.  This  testimony 
was  cumpelent  for  the  reason  given  as  to  the 
testimony  of  tlie  plaintiff.  Claim  is  also 
made  by  counsel  for  plaintiff  that  the  court 
was  in  error  in  permitting  the  defendant  to 
testify  that  be  was  made  angry  by  what  bis 
children  said  to  him  in  regard  to  the  lan- 
guage used  to  them  by  plaintiff  and  their 
mother,  and  that  the  court  was  also  in  error 
in  its  charge  to  the  jury  that  if  the  plaintiff 
provoked  the  defendant  to  utter  tite  words  by 
language  used  towards  his  daughters,  they 
should  consider  that  fact  in  mitigation  of 
damages.  In  this  there  was  no  error.  The 
law  makes  allowances  for  the  infirmities  of 
human  nature,  and  for  what  is  done  in  the 
beat  of  passion,  produced  by  the  improper 
conduct  of  the  adverse  party.  Ritchie  v. 
Steniua,  41  N.  W.  Rep.  689. 

Counsel  for  plaintiff  also  complains  in  his 
brief  of  the  charge  of  the  court  on  the  ques- 
tion of  d-images.  The  court  instructed  the 
jury:  "This  is  not  a  casein  wiiich  exemplary 
or  punitive  damages  can  be  given."  This 
was  error.  In  actions  tor  slander,  where  the 
words  are  not  actionable  per  ««,  the  plaintiff 
must  both  allege  and  prove  that  by  retison  of 
the  words  he  has  sustained  some  damages  of  a 
piecuniary  nature.  In  such  actions,  where 
the  words  are  actionable  in  themselves,  no  spe- 
cial damages  need  be  alleged  or  proved,  and 
the  jury  are  warranted  in  giving  such  dam- 
ages as  shall  compensate  the  plaintiff  for  the 


wrong  and  injury  done.  What  amonnt  of 
damages  may  be  given  depends  upon  the  cir- 
cumstances of  each  particular  case.  Under 
proper  pleadings  and  proofs  tlie  plaintiff  may 
recover  damages  for  all  actual  loss  and  inju- 
ries sustained, including  mental  suffering  and 
discomfort  arising  from  the  public  disgrace 
and  indignity  caused  by  the  slander.  Field, 
Dam.  §  G91.  The  allegation  and  claio}  of 
damages  In  the  declaration  in  the  present 
case  is  "that  the  said  plaintiff  is  greatly  in- 
jured in  her  good  name,  fame,  credit,  and 
reputation."  Under  such  an  allegation  the 
Jury  wonld  be  warranted,  if  they  found  the 
defendant  spoke,  uttered,  or  published  the 
words  alleged  of  and  concerning  the  plain- 
tiff, in  awarding  punitive  or  exemplary  dam- 
sgee.  If  the  facts  proved  established  express 
and  wanton  malice.  Where  actual  malice  is 
shown  in  an  action  for  slander  the  jury  may 
always  give  exemplary  damages.  Knight  v. 
Foster,  89  N.  H.  576;  Guard  v.  Risk,  11  Ind. 
156;  Armstrong  v.  Fierson,  8  Iowa,  29; 
Daly  v.  Van  Benthuysen,  3  La.  Ann.  69. 
We  think  the  court  was  in  error  in  this  part 
of  its  charge.  Tlie  words  oharged  to  have  been 
spoken  were  actiontible  per  te,  and,  if  the  de- 
fendant was  actuated  by  malice,  and  in  a 
wanton  mannerintended  to  charge  the  plain- 
tiff with  being  unchaste,  then  exemplary 
damages  were  recoverable.  But  if  the  de. 
feadant  spoke  the  words  in  the  heat  of  pas- 
sion, provoked  thereto  by  what  [daintifl  bad 
said  of  his  fHmily,  and  which  had  been  com- 
municated to  him  as  coming  from  the  plain- 
tiff herself,  this  would  be  evidence  of  the 
want  of  malice,  and  the  jury  should  consider 
It  in  mitigation  of  damages.  For  the  errors 
pointed  out  the  judgment  of  the  court  below 
must  be  reversed,  with  costs,  and  a  new 
trial  <Hniered.     The  other  justices  concur. 


Eyans  o.  Collar  «t  oZ. 
{Svpreme  Court  of  M^cl\.^aa^n,   June  81, 1889.) 

EXICVTION— INDEIUITT  BoNO. 

A  bond  to  indemnify  a  sheriff  against  a  levy  on 
the  property  of  a  third  person  does  not  cover  a 
levy  on  property  of  tiia  judgment  debtor  which  1* 
exempt  from  execution. 

Error  to  circuit  court,  St.  Joseph  county; 
Pealer,  Judge. 

C.  W.  W.  Clarke  and  T.  O.  Carpenter,  for 
appellants.  B.  B,  dt  L.  F.  Andretos,  for  ap- 
pellee. 

Campbell,  J.  This  suit  was  brought  on 
an  indemnity  bond  given  to  plaintiff  to  in- 
demnify him  for  the  service  of  a  writ  of  exe- 
cution on  a  judgment  in  favor  of  George  £. 
Collar  against  Julia  Hirschfield.  Flaiiitiff 
levied  on  personal  property  which  belonged 
to  her,  but  which  was  exempt,  and  she  sued 
him,  and  recovered  damages  for 'its  conver- 
sion. The  bond  recited  tlie  judgment,  and 
that  plaintiff  had  levied  on  property  claimed 
by  other  persons  than  the  defendant  in  the 
writ.  The  condition  was  to  save  tiarmless 
and  indemnify  plaintiff  for  takins  and  sellr 
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ing  goods  and  cbatteb  which  he  or  his  assist- 
ants "shall  Judge  to  belong  to  the  said  ad- 
verse parties."  Tb«  property  here  belonged 
to  the  defendant  in  execution,  and  not  to 
third  parties.  The  sheiiff  could  not  demand 
indemnitj  for  such  property,  and  was  bound 
to  know  what  bis  duty  was  in  regard  to  any 
claim  of  exemption.  lie  did  not  procure  in' 
deijjnity  against  any  such  cluim  on  behalf  of 
Mrs.  Illrschileld.  Tlie  bond  is  in  no  way  am- 
biguous, and  Ciinnot  be  applied  to  anytliing 
beyond  its  terms.  The  judgment  below, 
holding  to  the  contrary,  whs  erroneous,  and 
must  be  reversed,  with  costs,  and  a  new  trial 
granted,  inasmuch  as  the  bond  is  not  so  set 
out  in  tlie  declaration  as  to  show  the  variance. 

Sherwood,  C.  J.,  and  Cuauflik  and 
Long,  JJ.»  concurred.  Mobse,  J.,  did  not 
sit. 


Makke  v.  Mankb. 
(Supreme  Court  of  MWiigan.  June  91, 1889.) 

CONSIDBIUTIOH— PROMIBB  O*  JlUlBUOB. 

A  verbal  promiae  to  convey  land  in  consider- 
ation of  marriage  is  a  moral  obligation,  the  fulflU- 
ment  of  wbioh  is  legal,  except  as  against  creditors, 
and  does  not  raise  a  presumption  of  fraad. 

Appeal  from  circuit  court,  Wayne  conn- 
ty;  Gautker,  Judge. 

Geo.  A.  Chase,  for  appellant.  Grovetnor, 
Bragden  A  Grovesnor,  for  appellee. 

Campbell,  J.  This  case  involves  no  legal 
questions,  but  is  one  of  fact.  Ck)mplainant, 
who  had  been  twice  married  before,  was  in 
Noveml>er,  1884,  married  to  defendant,  he 
being  over  60  years  old,  and  she  a  widow 
some  15  years  younger.  He  had  a  large 
family,  mostly,  but  not  all,  grown  up,  and 
slie  had  also  some  children.  She  then  lived 
on  a  farm  of  her  former  husband,  in  or  near 
Kogers  City.  He  had  land  in  that  region, 
and  had  also  a  farm  of  80  acres  in  Sumpter, 
Wayne  county.  They  went  upon  this  latter 
farm  to  live,  and  still  live  on  it  Not  very 
long  after  their  marriage  he,  with  her  as- 
sent, conveyed  his  northern  land  to  his  chil- 
dren. In  February,  1886,  complainant  con- 
veyed his  home  farm  to  defendant.  This 
conveyance  he  seeks  to  have  set  aside,  as  ob- 
tained by  undue  influence.  The  court  below 
found  that  tiiere  was  no  evidence  of  fraud, 
undue  inliuence,  or  other  improper  dealing 
in  obtaining  it.  The  testimony  strongly  indi- 
cates that  be  verbally  promised  defendant 
that,  if  she  would  marry  liim,  she  should 
have  the  farm.  If  so,  although  that  promise 
should  have  been  in  writing  under  the  stat- 
ute of  frauds,  it  still  was  a  sufficient  moral 
obligation  to  make  its  fulfillment  legal,  ex- 
cept as  against  creditors,  and  no  such  difB- 
culty  exists  here ;  but,  whether  there  was  any 
such  agreement  or  not,  there  was  nothing 
illegal  in  her  desiring  and  seeking  for  a  con- 
veyance, provided  complainant  was  not  de- 
frauded or  put  under  pressure  which  be  could 
not  easily  resist.    A  man  who  is  sane  and 


intelligent  cannot  be  held  incapable  of  pro- 
viding for  his  wife,  whether  wisely  or  un- 
wisely. We  find  nothing  to  indicate  that  h» 
was  not  able  to  manage  his  own  affairs,  anii 
do  what  he  would  with  his  own:  neither  d» 
we  find  in  defendant's  subsequent  conduct 
anything  to  indicate  that  she  had  acted  in  any- 
fraudulent  or  sinister  way.  The  partie» 
never  quarreled  or  separated,  and  do  not  Been> 
to  have  found  the  transaction  a  reasonable- 
cause  of  discord.  The  bill  was  not  filed  un- 
til over  a  year  and  a  half  after  the  convey- 
ance, and  up  to  that  time,  at  least,  they  got 
along  well  enough.  We  do  not  think  therft 
is  anytliing  which  would  justify  us  in  dis- 
turbing the  decree  below,  that  would  not  as- 
sume that  a  husband  cannot,  under  any  cir- 
cumstances, give  his  property  to  his  wif» 
without  raising  a  presumption  of  fraud. 
There  is  no  such  rule  of  law.  The  decre» 
must  be  affirmed  with  costs. 

MoRSK,  J.,  did  not  sit.    The  other  justices 
concurred. 


Fello-ws  cCannet. 

{Supreme  Court  of  Michigan.    Jnne  98,  IS69.> 

Cbasob  or  Venub. 

1.  A  petition  to  a  circuit  court  oommissioner,  al- 
leging that  the  trial  judge  had  been  counsel  for 
petitioner  In  a  former  trial  of  the  cause,  and  bad: 
assisted  in  striking  a  jury,  and  hod  announced 
that  he  could  not  t^  the  case,  as  he  had  been  oT 
counsel,  Is  snlBcIent  to  give  the  oommiasioner 
jurisdiction  to  pass  on  toe  right  to  change  of 
venue,  under  How.  St.  Mich.  {  M95,  providing  for 
sucta  change  when  the  judge  has  been  consulted  or 
em ployed  by  one  of  the  parties  aa  counsel  in  th» 
matter  to  be  litigated. 

2.  On  the  hearing  of  the  petition  it  was  not 
error  to  refuse  to  allow  the  derk  of  ttte  ooort  t» 
state  who  waa  attorney  of  record  at  that  timer 
the  fact  that  another  attorney  had  been  employed 
after  the  petition  was  filed  being  immatwlad. 

8.  Where  there  is  a  oonfltot  of  testimony  as  t» 
whether  the  judge  had  been  employed  aa  oonnaet 
or  not,  the  finding  of  the  oommissioner  is  oonolu- 
•ive. 

Certiorari  to  Frank  H.  Bassett,  circuit, 
court  oommissioner. 

How.  St.  §  6495,  provides  for  a  change  of 
venue,  among  other  causes,  when  the  triab 
judge  has  "heretofore  been  consulted  or  em- 
ployed as  counsel  in  the  subject-matter  to 
be  litigated  in  said  suit." 

/.  C.  Fitggerald,  Ndton  De  Long,  anA 
atephtn  U.  Clink,  for  plaintiff  in  error- 
George  A.  Farr,  for  defendant  in  error. 

Sherwood.  C  J.    In  1886,  the  defendant. 

commenced  a  suit,  in  the  circuit  oourt  for 
the  county  of  Muskegon,'  against  the  plain- 
tiff. An  issue  was  joined  therein,  and  the 
cause  was  tried  before  Judge  Uussell,  witb 
a  jury,  at  the  October  term,  1887.  and  tb» 
defendant  prevailed.  At  the  time  of  the  triaU. 
Mrs.  Canney  resided  in  Muskegon,  and  Mr.. 
Farr,  of  Ottawa  county,  was  her  attorney  in 
the  suit.  Mr.  Fellows  resided  in  Nebraskar 
and  Mr.  De  Long,  of  Muskegon,  was  his  at- 
torney. On  the  17th  of  Xovember,  Mrs. 
Canney,  by  her  attorney,  moved  the  court  l» 
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set  aside  the  verdict  and  judgment,  and 
grant  a  new  trial.  Thia  motion  was  lieard 
hj  Judge  Russell,  who,  on  the  29tli  of  De- 
cember, granted  the  same,  and  ordered  a  new 
trial.  Hia  term  of  ofiSce  expired  on  Decem- 
ber 31, 1888,  and  on  the  1st  day  of  January 
he  was  succeeded  by  Judge  Dickermak  upon 
the  Iiench.  On  the  14th  of  February  last 
Mrs.  Canney,  believing  J  udge  Dickerman  to 
be  disqualified,  by  reason  of  liis  having  been 
ber  attorney  and  having  previously  done 
some  business  for  her  in  her  case,  to  sit  in 
the  same  upon  the  second  trial,  flled  lier  pe- 
tition before  Circuit  Court  Commissioner 
Bassett,  of  Muskegon,  praying  for  the  removal 
of  the  case  for  trial  to  Ottawa  county.  On 
the  20th  of  February,  1888,  a  hearing  was 
had  on  the  motion  before  saiil  commissioner, 
wliich  resulted  in  his  malciiig  an  order  for  the 
removal  of  said  cause  to  Otbiwa  circuit  for 
trial.  The  defendant  now  asks  a  review  of 
the  proceedings  had  before  the  commissioner 
upon  certiorari,  and  contends  tliat  tlie  order 
of  the  commissioner  should  be  vacated  for  the 
following  reasons:  "First.  Because  the  said 
commissioner  sustained  the  objection  of  the 
said  plaintiff's  attorney  to  the  question  asked 
by  this  deponent  of  the  witness  Jolin  Tait. 
Seeond.  Biecausethe  said  commissioner  held 
and  decided  that  It  was  immaterial,  upon  the 
hearing  of  said  petition,  wlio  the  attorney 
of  record  for  said  defendant  in  said  cause 
was,  or  in  what  county  he  resided,  if  he  be- 
came such  attorney  subsequent  to  the  Sling 
of  said  petition.  Third.  Because  neither  tlie 
evidence  upon  the  hearing  of  said  petition, 
nor  the  finding  of  facta  by  said  commissioner, 
authorized  said  commissioner  to  make  the 
Hid  order  to  remove  the  said  cause  for  triiil 
from  the  circuit  court  for  thecountyof  Mus- 
kegon to  the  circuit  court  for  the  county  of 
Ottawa.  Fourth.  Because  the  said  petition 
was  insufficient  and  void  in  law,  and  the  pro- 
ceedings had  before  said  commissioner  did 
nut  confer  jurisdiction  upon  said  commis- 
sioner to  make  said  order  of  removal." 

We  think  the  petition  was  suflicient  to  give 
the  circuit  court  commissioner  jurisdiction. 
She  says  in  tier  petition  that  Judge  Dicker- 
man  was  counsel  for  her  in  her  said  cause, 
and  assisted  lier  attorney  in  selecting  the  jury 
for  the  trial  thereof  at  the  Noven]l)er  tr-rm, 
1887,  and  has  otlierwise  counseled  her  there- 
in ;  and  that  after  his  accession  to  the  bench, 
and  when  her  cause  was  called  for  trial,  he 
announced  he  could  not  try  the  cause,  as  be 
Iiad  been  interested  as  her  counsel  therein 
before  assuming  his  duties  as  judge.  We 
think  that  this  statement,  witli  the  otiier 
facts  stated  by  her,  was  sufficient.  Ilow.  St. 
§  6485.  John  Tait  was  examined  as  witnt-ss, 
upon  the  hearing  before  the  commissioner, 
for  the  defendant.  He  was  derk  of  the  cir- 
cuit court,  and  the  commissioner  refused  to 
allow  him  to  state  who  was  at  tliat  time  :it- 
torney  of  record  for  defendant.  This  ruling 
WHS  proper,  as  who  was  tlie  attorney  of  the 
defendant  at  the  time  the  petition  was  tiled 
was  the  only  question  material  upon  this 


point.  The  fact  that  another  attorney  had 
been  employed  and  substituted  after  the  pe~ 
tition  was  flled  could  not  properly  be  con- 
sidered before  the  commissioner.  The  only 
remaining  question  is:  Was  the  evidence- 
upon  the  question  of  Judge  Dickerman's- 
acting  as  Mrs.  Canney's  attorney  or  counsel 
in  the  case  sufficiently  made  to  appear  either 
by  the  te^itimony  or  upon  the  finding  of  the- 
circuit  court  commissioner?  If  there  had 
been  no  conflict  of  testimony  upon  the  sub- 
ject, it  would  be,  upon  this  record,  a  ques- 
tion for  this  court  todetermineand  ascertain 
wlietlier  the  circuit  court  commissioner  wa» 
correct  in  the  conclusion  he  reached.  It 
would  become  one  of  law,  merely.  Curtis  v. 
Wilcox,  41  X.  \V.  Rep.  863.  But  there  was^ 
a  conflict  of  testimony  upon  the  question  in 
this  case,  and  the  finding  of  the  commissioner 
must  control;  and  which,  I  think,  wiis clearly- 
supported  by  the  preponderance  of  the  proofs. 
Mrs.  Canney  testified  before  the  commis- 
sioner that  "after  this  case  was  commenced, 
and  before  the  1st  of  January,  Mr.  Dicker- 
man  counseled  me  in  this  matter.  Thia 
cause  was  tried  in  the  fall  in  this  circuit,  as- 
Judge  Dickerman  assisted  in  striking  a  jury 
in  the  CHse."  On  her  cross-examination  she 
further  testified  that  "I  did  go  to  Judge 
Dickerman' s  office,  and  talk  with  him  about 
this  case.  Never  stated  the  detailed  facts;, 
not  in  every  point.  I  could  not  tell  you  what 
I  said.  He  advised  me  with  reference  to 
what  I  did.  He  drew  papers  for  me  in  the 
matter  of  new  trial. "  She  further  said:  "He 
told  me  that  I  had  a  good  case,  and  Eugene 
[the  defendant]  ought  to  pay. "  Judge  Dick- 
ermiin  denies  this  last  stotement,  in  giving: 
his  testimony,  but  says:  "I  have  been  at- 
torney and  counsiil  of  Mary  A.  Canney  in- 
that  case,  not  of  record.  She  has  paid  m& 
fees  for  drawing  affidavits  for  a  motion  for  a. 
new  trial.  •  •  ♦  I  never  counseled  witli 
her  as  to  the  subject-matter  of  that  case." 
He  also  declined  to  preside  at  the  trial  of  th» 
case  because  of  his  connection  with  the  same. 
Indeed,  the  question  was  put  to  him  by  Mra. 
Canney's  counsel:  "Would  not  you  refuse 
to  sit  as  a  trial  judge  by  reason  of  your  em- 
ployment on  this  case'i*"  and  he  answered, 
"Yes,  sir."  I  think  the  showing  must  be 
held  sufficient  for  the  removal  of  the  case, 
and  the  action  of  the  circuit  court  commis- 
sioner must  be  sustained.  The  other  justice» 
concurred. 


Lay  v.  Cmr  or  Adrian. 
(Supreme  Court  of  MUshlgan.    June  98, 1888.> 

EviOBitCB— Dbtbotivb  BKioeas. 

1.  Where,  in  a  suit  against  a  city  for  injnriea- 
claimed  to  have  been  received  through  a  defective- 
bridge,  defendant  had  introduced  testimony  that 
the  stringers  of  the  bridge  were  not  decayed,  as- 
alleged  by  plaintiir,  it  was  not  error  to  allow  plain- 
tiff to  ask  a  witness  In  rebuttal,  who  had  walked 
over  the  bridge  the  day  of  the  aooident,  and  before- 
the  plaintiff  left  the  bridge,  as  to  the  condition  ot 
the  stringers. 

3.  Where  the  defense  had  asked  s  physician, ». 
witness  for  plaintiff,  whether  he  ooui^ 
'itizcd  by  Vj' 
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an  ezamlnaUoD  of  plaintiff,  if  he  had  never  seen 
him  before,  that  he  was  unable  to  work,  It  was 
proper  for  the  court  to  refuse  to  allow  the  question 
to  be  answered,  but  to  permit  the  question  to  be 
asked  whether  his  opinion  was  based  on  what  he 
saw  alone,  or  on  what  he  saw  and  also  on  what 
plaintiff  had  told  him. 

3.  The  charter  of  a  city  provided  (Local  Acts 
Mich.  1S37,  p.  158)  that  the  council  should  audit  all 
aecounts  against  the  city,  which  accounts  should 
be  accompanied  with  an  affidavit  that  the  services 
had  been  performed  or  the  property  charged  de- 
,  Uvered  to  the  city,  and  the  accounts  were  also  to 
be  itemized.  It  was  also  provided  that  it  should 
be  a  sulBclent  defense  to  any  suit  for  a  claim  or 
demand  against  the  city  that  the  same  had  not 
been  so  presented  for  audit.  Held,  that  the  stat- 
ute did  not  apply  to  a  suit  for  damans  for  per- 
sonal injuries. 

Error  to  circuit  court,  Lenawee  county; 
Lane,  Judge. 

J.  W.  Htlme,  Jr.,  for  appellant.  Watts  & 
&mith,  fur  appellee. 

Sherwood,  C.  J.  The  plaintiff  brings 
ttiis  suit  against  the  city  for  personal  In- 
juries received  wliile  passing  over  a  bridge 
therein,  which  it  is  alleged  the  city  negli- 
gently allowed  to  be  out  of  repair,  and  in 
consequence  of  which  he  sustained  great 
damage.  The  cause  was  tried  before  a  jury, 
and  the  plaintiif  recovered  92,800.  The  de- 
fendant brings  error,  and  assigns  18  errors 
in  the  proceeding  by  which  the  judgment 
was  obtained.  From  the  record  it  app.-ara 
the  bridge  upon  which  the  injury  was  re- 
ceived was  a  small  wooden  structure,  and  at 
the  time  the  accident  occurred  the  plaintiff 
was  driving  over  the  same  upon  a  walk; 
that  some  of  the  planks  used  for  a  covering 
had  become  loosened,  and  that  while  crossing 
plaintiff's  horse  3tep>ped  upon  one  of  them, 
which  did  not  reach  across  the  bridge,  and, 
the  end  of  the  plank  not  reaching  the  string- 
er, it  was  thrown  up  with  great  violence, 
when  stepped  upon  by  the  iiorse,  striking 
the  plaintiff  in  the  back  of  the  head,  and 
knocked  him  off  his  wagon,  his  face  striking 
upon  the  bridge  as  he  fell,  seriously  injur- 
ing him;  and  the  testimony  tends  to  sliow 
-that  for  some  time  he  was  unconscious,  and 
that  lie  has  been  unable  to  labor  since,  and 
that  it  is  doubtful  whether  be  will  ever  re- 
cover from  his  injuries.  But  little  question 
was  made  upon  the  trial  at  the  circuit  as  to 
the  injury  received  by  the  plaintiff,  or  how 
it  occurred,  but  the  defendant  contended  that 
if  the  bridge  was  out  of  repnir,  as  claimed  by 
plaintiff,  prior  to  the  accident,  the  defendant 
bad  no  knowledge  or  notice  of  such  fact  in 
time  lo  repair  It.  The  defendant  aho  claimed 
the  injuries  received  by  plaintiff  were  of 
temporary  character,  and  not  permanent, 
and  that  if  he  liad  any  claim  therefor  it 
should  have  been  presented  to  the  city  coun- 
cil for  payment  before  bringing  suit  therefor. 
The  Injury  occurred  on  the  5th  day  of  July, 
1887,  and  it  was  claimed  on  the  part  of  the 
plaintiff  that  the  city  was  notified  of  the  de- 
fective and  unsafe  condition  of  ttie  bridge 
the  latter  part  of  June,  and  that  the  plank 
on  the  same  were  loose  and  dangerous.  It 
appears  the  stringers  were  but  two  or  two 


and  one-half  inches  thick,  npoo  which  the 
ends  of  the  short  pbtnk  rested,  and  at  those 
places  the  stringers  were  decayed  and  crumb- 
ling. It  appears  from  the.  tc»timony  of  Mr. 
Kent,  the  city's  deputy-surveyor,  that  on  tiie 
13th  day  of  Jane  previous  to  the  accident  he 
made  an  examination  of  the  bridge,  and  saw 
its  condition,  and  further  testlQed  that  he 
saw  no  louse  planks  upon  the  bridge,  and 
that  he  saw  no  indications  of  decay  of  the 
stringers,  but  was  not  near  enough  to  them 
to  detect  it  if  it  had  existed;  that  he  made 
such  examination  at  the  request  of  the  chair- 
man of  the  street  committee  of  the  city.  At 
the  close  of  the  trial,  and  at  the  request  nf 
the  defendant's  counsel,  the  court  sabmitfe'd 
to  the  jury  the  following  special  request: 
"Was  Bailroad-Street  bridge  in  a  condition 
reasonably  safe  for  public  travel  on  Jane  13, 
1887,  the  date  of  Mr.  Kent's  examination?" 
and  the  jury  aitswered  the  question  in  tlie 
negative.  W.  D.  James,  one  of  plaintiff  s 
witnesses,  also  testified  that  he  informed 
Mr.  Lawrence,  (who  was  one  of  theaidsimMi 
of  the  eity,  and  chairman  erf  tiie  com  rltt-e 
on  streets  and  bridges,)  the  latter  part  of 
June,  that  the  pl.anlra  on  the  bridge  in  qu  -s- 
tion  were  loose,  and  tippnd  up  when  teams 
were  crossing,  and  that  it  was  unsafe,  and 
that  Mr.  Lawrence  replied  that  he  wouM  at- 
tend to  it.  Mr.  Burger  was  called  for  plain- 
tiff, and  testified  that  he  was  on  the  bridge 
the  day  of  the  accident,  and  liefore  the  plain- 
tiff left  the  bridge,  and  walked  over  the 
bridge  and  examined  it  some,  and  was  aiked 
by  counsel  for  the  plaintiff,  "  What  was  the 
condition  of  the  stringers  of  the  bridge  V" 
Witness  answered:  "We  crossed  the  br:dge, 
and  we  noticed  there  were,  I  think,  a  num- 
ber of  planks  that  were  loose  on  the  bridge, 
and  some  of  the  stringers  appeared  to  be  rot- 
ten." We  see  no  error  in  the  admission  of 
this  testimony.  The  condition  of  the  b:-idge 
was  in  issue,  and  it  was  a  part  of  the  conten- 
tion of  pl-aintiff  that  not  only  were  tb»ra  three 
or  fourslM>rt  planks  loose,  but  that  the  strings 
era  were  rotten.  It  was  also  cebotting  the 
testimony  of  the  defendant  showing  that  the 
stringers  were  not  decayed.  Dr.  Stevenson 
was  called  as  a  witness  for  the  plaintiff,  and 
after  testifying  as  to  the  nature  and  charac- 
ter of  the  injury  and  as  to  the  prospect  of 
full  recovery  therefrom  was  cross-examined 
by  Mr.  Helme,  the  prosecuting  attorney,  and, 
among  others,  he  was  asked  the  following 
question:  "WoulJ  you  be  willing  to  state 
upon  an  examination  of  Mr.  Lay,  not  hav- 
ing seen  him  before,  that  lie  was  unable  to 
do  labor?"  The  doctor  answered:  "Y"es, 
sir;  but  I  have  examined  him  also."  He 
was  tlien  asked:  "  Would  yoo  be  able  to  say, 
from  an  examination  of  Mr.  Lay,  had  yua 
never  seen  him,  that  he  w^is  unable  to  do 
manual  labor?"  The  court  held  this  ques- 
tion improper  as  it  was  put,  but  at  the  same 
time  said  to  counsel:  "I  think  that  counsel 
is  entitled  to  know  from  the  doctor  whether 
his  opinion  is  based  on  what  he  saw  himself 
entirely,  or  what  he  8«w,  and  also  what  tbo 
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man  said  to  him."  I  8«6  nu  objection  to 
this  ruling.  The  question  was  not  proper 
croas^examination,  and  can  liardly  be  called 
a  proper  question  for  a  medical  expert.  We 
discover  no  other  testimony  offered  and  re- 
ceived needing  further  consideration. 

The  charter  of  the  citjr  of  Adrian  contains 
tlie  follovring  clause.  "Sec.  112.  The  coun- 
cil shall  audit  and  allow  all  accouota  charge- 
able agaiast  the  iAty,  but  no  accounts  or 
claims  or  contract  shall  be  received  for  audit 
or  allowance,  unless  it  shall  be  accomi)«nied 
with  an  affidavit  of  the  person  rendering  it, 
to  the  effect  that  he  verily  believes  that  the 
services  or  property  therein  cluu'ged  have 
been  actually  performed  or  delivered  for  the 
city;  that  the  sums  charged  are  reasonable 
and  just;  and  that,  to  the  best  of  his  knowl- 
edge and  belief,  no  set-off  exists,  nor  pay- 
ment has  been  made  on  account  thereof,  ex- 
cept such  as  are  indorsed  or  referred  to  in 
such  account  or  claim,  and  every  such  ac- 
count shall  exhibit  in  detail  all  the  items 
matting  up  the  amount  claimed,  and  the  true 
date  of  each.  It  shall  be  a  suflsicient  defense 
in  any  court,  to  any  action  or  proceeding  for 
the  collection  of  any  demand  ca  claim  against 
the  city,  that  it  has  never  been  presented, 
verified  as  aforesaid,  to  tiie  council  for  allow- 
ance; or  that  the  claim  was  presented  witii- 
out  the  affidavit  aforesaid,  and  rejected  for 
tliat  reason;  or  that  the  action  or  proceeding 
was  brought  before  Uie  council  had  a  reason- 
able time  to  investigate  and  pass  upon  it." 
Local  Acts  1887.  p.  158. 

It  was  urged  in  the  court  bdow  that  this 
section  of  the  statute  is  a  sufficient  defense 
to  this  action,  as  the  claim  made  by  ttie 
plaintiff  was  never  presented  to  the  council 
of  the  city  for  allowance,  and  our  attention 
is  called  to  Detroit  v.  Paving  Ck>.,  S8  Mich. 
358;  Loudcm  v.  East  Saginaw,  41  Mich.  18, 
2  K.  W.  liep.  182;  and  to  Mead  v.  City  of 
Lansing,  56  Mich.  601,  23  N.  W.  liep.  444, 
—as  sustaining  the  defendant's  position. 
The  circuit  judge  ruled  otherwise,  thougli 
expressing  some  doubts  as  to  the  correctness 
}f  his  ruling.  At  the  close  of  the  plaintiff's 
testimony  it  was  admitted  by  his  counsel 
:hat  the  plaintiff  never  presented  his  claim 
uaile  in  this  suit  for  allowance  to  the  council 
)f  the  city  of  Adrian,  and  thereupon  counsel 
'or  the  city  moved  to  strike  out  the  plain- 
.i£f 's  testimony  in  the  case.  This  the  court 
efused  to  do.  Defendant's  counsel  also  pr^;- 
lented  at  the  close  of  the  trial  the  following 
equest  to  the  court  to  charge:  "It  is  cou- 
«ded  that  this  claim  has  never  been  pre- 
eiited  to  the  council  for  allowance.  I  there- 
ore  cliarge  you  that  as  the  claim  has  never 
teea  presented  to  the  city  oouacil  of  Adrian 
or  allowance,  as  required  by  the  charter,  the 
ihiintiff  cannot  recover  in  this  cause,  and 
our  verdict  must  be  for  the  defendant." 
?be  request  was  denied.  The  exceptions 
»ken  to  the  last  two  rulings  of  the  court 
Ffseixt  the  real  question  in  the  case.  1 
liink  the  ruling  was  not  erroneous.  The 
laim  of  defendant's  counsel  is  not  sustained 
v.42N,w.no.l3— 61 


by  the  authorities  referred  to.  Neither  of 
tliem  were  claims  made  for  personal  injury. 
They  were  actions  in  Mtumpnit.  The  flrat 
was  brought  to  recover  for  a  quantity  of 
sand  it  was  aileged  the  city  of  JDetroit  liad 
received  and  nut  paid  for,  and  the  last  two 
to  recover  for  alleged  illegal  taxes  paid  under 
protest.  I  do  not  think  the  statutie  was  ever 
intended  to  apply  to  claims  of  the  character 
of  that  in  the  present  suit,  but  to  those  aris- 
ing out  of  contract,  express  or  implied,  or  for 
injury  to  property  real  or  personal,  where 
the  amount  claimed  may  be  computed,  after 
the  facts  are  established,  by  some  fixed  rules 
or  mode  of  computiition.  The  claim  here 
made  is  susceptible  of  no  such  proof  of  the 
amount  of  tlie  recovery,  but  very  largely 
rests  in  the  good  judgment  and  sound  discre- 
tion of  the  court  or  jury,  and  if  tried  by  the 
latter  under  proper  instructions  from  the 
court  as  to  the  law  which  should  govern  in 
the  Ciise.  The  claim  sued  for  is  not  one 
proper  for  audit  and  allowance  by  a  munici- 
pal board.  It  Is  for  personal  injury, — one  in 
which  the  Items  thereof  cannot  be  Itemized 
by  the  injured  party  in  such  manner  as  to  en- 
able an  auditing  board  to  pass  upon  it  intel- 
ligently without  the  aid  of  a  court,  and  does 
not  come  within  the  description  of  those  in- 
cluded within  the  statute;  and,  while  I  have 
no  doubt  the  board  of  the  city -or  the  common 
council  might  make  an  adjustment  and  set- 
tlement of  such  a  claim  if  the  claimant  saw 
fit  to  make  such  settlement,  still  I  do  not 
think  It  was  intended  to  compel  him  to  pre- 
sent such  a  claim  to  the  council  before  he 
should  be  permitted  to  have  a  court,  or  a 
jury  under  the  instruction  of  the  court,  pass 
upon  it.  The  mental  suffering  and  pl^'sical 
pain  frequently  arising  from  personal  injury 
cannot  be  made  items  in  an  account,  and  be 
passed  upon  by  an  auditing  lx>anl,and  hente 
it  is  that  the  statute  oannot  be  made  to  apply 
to  such  a  case.  Such  a  claim  at  common 
law  never  existed,  except  with  the  injured 
party,  and  bow  only  survives  him  by  virtue 
of  express  statute  to  that  effect.  The  lan- 
guage used  in  connection  with  the  class  of 
claims  which  must  be  brought  before  the 
common  council  for  allowance  before  suit  is 
brought  therefor  I  think  clearly  sliows  that 
one  for  personal  injuries  was  never  intended. 
It  will  be  noticed. that  it  requires  all  the 
items  of  such  claim  to  be  stated,  giving  the 
dates  of  each,  and  the  further  statements 
that  the  claimant  believed  it  to  be  correct; 
that  no  part  of  the  same  has  been  paid,  un- 
less indorsed  upon  the  account  presented; 
that  tlie  sums  charged  are  reasonable  and 
just  for  the  services  and  property  therein 
mentioned;  and  that  no  set-off  exists  against 
the  claim;  and  these  facta  must  be  sworn  to 
by  the  claimant  This  is  not  language  usually 
used  by  courts  or  legislators  in  spoiiking  of  a 
claim  made  by  an  individual  against  a  city 
or  village  or  any  other  party  for  an  injury  to 
his  feelings,  or  for  mental  anguish  and  phys- 
ical pain  i)e  has  suffered  through  alleged  neg- 
ligence of  a  defendant.    The  statute  is  iv  i 
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cloro,:;ation  of  coiumon  law,  and  should  be 
strictly  constiui-d;  and,  when  we  consider 
the  nature  and  character  of  this  claim,  I 
think  there  is  no  room  left  for  doubt  that  it 
was  never  con  tern  plated  the  statute  should 
receive  the  construction  given  it  in  this  case 
by  defendant's  counsel  I  find  no  other  er- 
rors assigned  in  the  case  needing  special  at- 
tention, and  the  judgment  should  be  sflBrmed. 

LoNo,  J.,  did  not  sit.    The  other  justices 
concurred. 


Bb  Cauf  <t  al.  V.  SconELD. 

(Supreme  Court  of  Michigan.    June  28, 1889.) 

Contracts— C!onbidehatiok—Etidbno». 

1.  In  a  suit  on  an  agreement  to  pay  plaintiffs 
"all  the  balance  due  and  unpaid"  on  notes  given 
by  P.  to  plaintiffs,  and  indorsed  by  C,  defendant 
can  show  by  parol  evidence  that  the  consideration 
was  an  executory  promise  of  the  plaintiffs,  and 
can  prove  a  total  or  partial  failure  to  perform  on 
their  part. 

2.  A  promise  by  plaintiffs  to  first  take  steps  to 
collect  the  note  of  the  indorser,  C,  and  to  assist 
defendant  in  getting  back  into  bnsiness  as  a  con- 
sideration for  the  agreement,  does  not  vary  its 
terms,  and  is  consistent  with  it. 

8.  Where  plaintiffs  denied  the  agreement  testi- 
fied to  by  defendant  on  the  subject  of  trying  to  get 
pay  from  the  indorser,  C,  before  calling  on  defend- 
ant, the  Issne  slionld  nave  been  submitted  to  the 

jury. 

Error  to  circuit  court,  Clinton  county; 
Smith,  Judge. 

Fedewa  &  Lyon,  for  appellant.  A.  L. 
Spauldlng,  for  appellees. 

Chahpum,  J.  In  the  fall  of  1888  Potter, 
Beattle  &  Co.  made  four  promissory  notes, 
one  payable  15,  and  the  other  60,  days  after 
date  to  the  order  of  J.  A.  Cooper,  aggregating 
»3,700  in  amount.  On  the  20th  of  October, 
1884,  defendant  executed  and  delivered  to 
the  plaintiffs,  under  the  firm  name  of  De 
Camp,  Upton  &  Co.,  the  following  paper 
writing,  viz. :  "For  a  valuable  consideration 
I,  this  24th  day  of  October,  1884.  agree  to 
pay  De  Camp,  Upton  &  Co.  all  the  balance 
due  and  nnpaid  on  all  notes  given  by  Potter, 
Beattie  &  Co.  to  De  Camp,  Upton  &  Co.,  in- 
dorsed by  James  A.  Cooper;  said  amountthat 
I  agree  to  pay  is  not  to  exceed  $1,500  in  all. 
October  24,  1884.  Frank  A.  Sooweu)." 
This  action  was  brought  in  assumpiit,  count- 
ing upon  the  above  agreement,  and  also  the 
common  counts,  based  upon  and  confined  to 
the  above  instrument,  wbich  is  called  a  note 
by  plaintifFs'  attorney.  Defendant  pleaded 
the  general  issue,  and  annexed  thereto  a  no- 
tice  as  follows:  "Sir:  Please  to  take  notice 
that  the  defendant  will,  on  the  trial  of  this 
cause,  insist  upon,  and  give  in  evidence  un- 
der the  general  issue  above  pleaded,  that  the 
note  and  agreement  in  writing  upon  which 
this  action  is  brought  was  signed  by  this 
defendant  and  delivered  to  the  said  plaintiffs 
upon  the  express  consideration,  agreement, 
and  promise  of  the  said  plaintiffs  that  the 
said  Ezekiel  De  Camp  would  and  should  aid 
and  assist  tliis  defendant  in  purchasing  and 


obtaining  the  control,  management,  and 
ownership  of  the  property  and  business  in 
the  village  of  Ovid,  in  said  county,  known 
as  the  'Ovid  Ouriage  Works,'  formerly 
owned  by  one  James  A.  Cooper  and  this  de- 
fendant, [being  the  property  now  owned  by 
the  Scofield  Buggy  Co.,]  and  that  they,  the 
said  plaintiffs,  should  and  would  attempt 
and  endeavor  to  collect  the  amount  of  the 
notes,  so  guarantied  by  this  defendant  as  in 
plaintiffs'  declaration  alleged,  from  the  in- 
dorser thereof,  the  said  James  A.  Cooper,  and 
that  they  would  take  the  proper  legal  steps 
to  collect  the  said  notes  of  said  Cooper;  that 
there  was  no  other  or  different  consideration 
for  defendant's  promises  in  said  agreement 
contained  upon  which  this  suit  is  brought; 
that  the  said  Ezekiel  De  Camp  did  not  aid  and 
assist  this  defendant  In  the  purchase  of  said 
carriage  works,  nor  in  getting  the  control  or 
management  of  the  same,  nor  any  one  else 
for  said  plaintiffs;  and  that  the  said  plain- 
tiffs have  not  attempted  or  endeavored  to  col- 
lect the  amounts  of  the  said  notes  indorsed 
by  said  James  A.  Coopnr,  from  him,  the  said 
James  A.  Cooper,  and  that  the  said  plaintiffs 
have  taken  no  legal  steps  whatever  to  collect 
said  notes  from  said  James  A.  Cooper." 

Upon  the  trial  the  plaintiffs  proved  the 
Potter,  Beattle  &  Co.  notes  and  indorsement 
of  James  A.  Cooper,  and  also  read  in  evi- 
dence the  above  agreement  signed  by  Sco- 
field, and  then  rested  their  case.  The  defend- 
ant was  introduced  as  a  witness  in  bis  own 
behalf  in  reference  to  the  consideration  of 
the  agreement,  and  testified  as  follows:  "The 
consideration  for  the  giving  of  the  agree- 
ment was  that  Mr.  De  Camp  was  to  aid  me  in 
getting  possession  of  the  factory,  the  Scofield 
and  Cooper  plant;  also  that  he  was  to  take 
legal  proceedings  against  Mr.  Cooper  l>efure 
he  asked  me  for  a  dollar;  and  it  was  also 
stated  that  he  expected  to  get  out  of  an  order 
of  N.  J.  Clark  to  Potter,  Beattie  &  Co. 
enough  to  reduce  the  amount  down  to  about 
61,000.  He  agreed  to  take  legal  steps  against 
Cooper  to  collect  the  papers  against  Potter, 
Beattie  &  Co.  that  Mr.  Cooper  was  on, — tb& 
papers  referred  to  when  I  gave  the  agree- 
ment in  question.  I  was  making  arrange- 
ments for  the  purchase  of  the  business  frum 
about  the  1st  of  August,  1884,  up  to  about 
January  1,  1885.  when  I  got  possession.  I 
don't  know  of  anything  that  De  Camp  did 
towards  aiding  me  in  getting  the  business. 
He  has  never  asked  me  to  pay  the  amount 
mentioned  in  the  agreement,  but  asked  me 
to  secure  it  alwut  the  1st  of  last  May.  I 
asked  him  what  he  had  done  towards  getting 
it  of  Mr.  Cooper,  and  he  said  that,  even  if  1 
did  secure  it,  why  if  he  got  it  out  of  Cooper 
he  would  release  it,  or,  if  I  paid  it,  why  be 
would  reimburse  me  if  he  got  it  out  of 
Cooper.  At  the  time,  and  bSore  I  signed 
the  agreement,  he  agreed  to  take  steps  to  get 
it, — ^to  take  legal  steps  against  Cooper  l>^ore 
he  asked  me  for  it."  Crou-examination. 
"He  so  agreed  with  me  the  first  time  to  take 
legal  proceedings  to  collect^ of  Cooper  about 
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ten  (lays  before  I  signed  the  paper.  On  the 
day  that  I  signed  the  paper  I  asked  him,  also, 
to  have  it  put  in  in  regard  to  legal  proceed- 
ings and  he  said  his  word  was  good  enough. 
He  never  asked  me  to  pay  the  note  or  agree- 
ment, but  abont  the  Ist  of  last  May  asked 
me  to  secure  it.  He  was  to  aid  me  In  get- 
ting the  creditors  to  assign  at  a  per  cent.  I 
offered,  and  give  his  influence  to  me  instead 
of  Cooper,  who  waa  trying  to  get  the  busi- 
ness. He  said  if  he  assisted  me  I  must  help 
take  care  of  this  indebtedness."  Ezekiel 
De  Camp,  one  of  the  plaintiffs,  was  then 
placed  upon  the  stand,  and  testified  in  hia 
own  behalf  as  follows:  "The  arrangement 
was  with  Mr.  Scofleld  that  I  should  assist 
bim  what  I  could  about  getting  back  in  busi- 
ness,— the  carriage  shop  business, — and  he 
was  to  give  me  this  note  for  it  In  consid- 
eration of  the  giving  of  this  note  I  was  to  as- 
sist in  helping  to  raise  money,  so  that  he 
could  pay  off  his  creditors,  and  there  was  not 
any  arrangement  about  my  suing  Cooper.  I 
didn't  tell  Anderson  that  I  was  to  sue  Cooper 
before  I  could  collect  from  Scofleld.  Scofleld 
told  me  that  he  thought  Anderson  knew 
enough  about  Cooper's  matters,  so  that  not 
only  the  SI, 500  but  tlie  whole  of  the  notes 
could  be  collected.  He  wanted  me  to  see 
Anderson,  and  to  sue  Cooper.  I  said  I 
wonitt  sue  Cuoper  if  he  would  put  in  the 
money  for  it.  I  had  paid  good  money  for 
poor  long  enough.  Anderson  would  g^ve  no 
information  about  Cooper's  matters.  I 
asked  Scofleld  to  pay  this  note  in  a  conversa- 
tion at  the  bank  in  April  or  May  before  this 
suit  waa  brought.^  He  said  he  would  pay  or 
secure  in  a  few  days. "  The  plaintiffs  also 
offered  testimony  tending  to  prove  that  Mr. 
De  Camp  did  render  service  to  defendant  in 
getting  back  the  business.  After  the  testi- 
mony was  cloeeil  the  plaintiffs'  attorney 
moved  to  strike  out  the  testimony  which  had 
reference  to  the  agreement  to  sne  Cooper  be- 
fore collecting  from  Scofleld  as  tonding  to 
vary  the  written  contract.  The  court  held 
that  the  oral  agreement  tliat  plaintiffs  agreed 
that  they  would  collect  from  Cooper  before 
pursning  defendant  would  vary  the  terms  of 
the  written  agreement,  and  ordered  all  the 
testimuny  tending  to  prove  such  agreement 
stricken  out.  This  ruling  raises  the  only 
question  in  the  case. 

Every  agreement  which  Is  valid  and  bind- 
ing must  be  based  upon  a  sufflL-ient  consider- 
ation. The  defendant  was  not  a  party  to 
the  Potter,  Beattie  &  Co.  notes.  His  under- 
taking waa  that  of  an  original  promissor  to 
pay  the  balance  due  and  unpaid  on  the  notes 
not  exceeding  SI, 500.  It  therefore  required 
a  consideration.  It  waa  not  necessary  that 
it  ahonld  be  expressed  in  the  writing,  but  it 
could  be  proved  by  any  other  legal  evidence. 
The  defendant  admitted  a  valuable  consider- 
ation for  the  promise  in  the  writing,  but 
this  did  not  deprive  him  of  the  right  to  prove 
what  the  consideration  actually  was.  He 
set  up  in  his  notice  that  such  consideration 
waa  the  executory  promise  of  the  plaintiffa. 


and  he  had  the  right  to  prove  it  upon  the 
trial,  and,  if  there  was  a  total  or  partial  fail- 
ure to  perform  on  the  part  of  the  plaintiffs, 
he  could  show  it  as  affecting  the  plaintiffs' 
right  of  recovery.  Where  tl^e  consideration 
for  defendant's  promise  is  the  executory 
promise  of  the  plaintiffs,  they  cannot  i-e- 
cover  without  showing  performance  on  their 
part.  That  ]>ortion  of  the  plaintiffs'  prom- 
ise which  related  to  first  taking  steps  to  col- 
lect of  Cooper  no  more  varied  the  written 
agreement  than  the  other  portion  of  tlie 
promise  which  is  admitted  by  De  Camp  that 
he  should  assist  Scofleld  what  he  could  in 
getting  back  in  business.  Neither  vai4ed 
the  terms  of  the  written  agreement,  but  is 
consistent  with  it.  What  is  meant  by  the 
expreaaion  that  he  will  pay  "all  the  balance 
due  and  unpaid  on  all  the  notes"  if  it  does 
not  refer  to  the  balance  due  and  unpaid  after 
an  effort  to  collect  the  notes?  Without 
other  explanation  it  affords  an  inference,  at 
least,  of  an  understending  such  as  waa  testi- 
fied to  by  defendant.  The  plaintiff  De  Camp 
denied  the  agreement  teatifled  to  by  Scofleld 
upon  the  subject  of  first  trying  to  get  pay 
from  Cooper  before  calling  upon  him.  This 
issue  of  fact  should  have  been  submitted  to 
the  jury.  The  judgment  must  be  reversed, 
and  a  new  trial  ordered.  The  other  justices 
concurred. 


Second  Nat.  Bank  op  Bicbmond  v. 

Wheeler  et  al. 

(Supreme  Court  of  JUcMgan.    June  28, 1889.) 

NaooTiABLB  iNBTRUMBNTa— What  arb— Aotions 

ON— EVIDBNCB. 

1.  A  note  which  waives  presentmeDt  for  payment, 
protest,  and  noltoe  of  non-payment,  and  recite*  that 
the  payee  or  holder  may  extend  the  time  of  pay- 
ment wlthont  notice,  and  without  prejudice  to  his 
rights  against  makers,  sureties,  and  indorsers,  is 
not  a  negotiable  promissory  note,  and  in  the  bands 
of  bona  fide  holaers  is  open  to  toe  defense  that  it 
was  given  tor  a  machine  to  be  used  on  trial,  which 
fidled  to  do  the  work  for  which  it  was  bought,  and 
which  the  sellers  represented  it  would  do,  and  that 
such  machine  was  returned  to  the  sellers,  and  the 
contract  rescinded. 

2.  Bvldenoe  that  machines  made  by  the  sellers 
of  the  same  kind  as  that  for  which  the  note  was 
given  worked  satisfactorily,  given  by  witnesses 
who  had  never  seen  that  machine  work,  is  inad- 
missible. 

Error  to  cipuit  court,  Kalamazoo  county; 
Geokoe  M.  Buck,  Judge. 

Action  by  the  Second  National  Bank  of 
Richmond,  Ind.,  against  George  M.  Wheeler 
and  Thomas  Finley.  From  a  judgment  for 
defendants,  plaintiff  brings  error. 

O.  T.  TuthUl,  for  appellant.  Dattaa 
Boudeman,  for  appellees. 

CiiAMPLiN,  J.  The  plaintiff  declared  up- 
on the  following  instrument  as  a  promissory 
note,  viz.:  "S150.  liichmond,  Ind.,  Ju^ 
22,  1886.  On  or  before  the  1st  day  of  No- 
vember. 1887,  the  subscribers,  of  Alamo 
post-oCQce,  Kalamazoo  county,  state  of  Mich- 
igan, jointly  and  severally  promise  to  pay  to 
the  Incorporated  Company  of  Gaar,  Scott  & 
Co.,  or  order,  one  hundred  and  fifty  dollars, 
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payable  at  Kalamazoo  National  Bank,  with  7 
per  cent,  interest  from  date,  and  10  per  cent, 
after  date,  and  5  per  cent,  attorney's  fees, 
without  relief  from  homestead  valuation  or 
appraisement  laws,  for  value  received.  The 
makers  and  indorsers  of  this  note  hereby 
severally  waive  presentment  for  payment, 
protest,  and  notice  of  protest  and  non-pay- 
ment; and  the  payee  or  holder  of  this  note 
may  renew  or  extend  the  time  of  payment  of 
the  same  from  time  to  time  as  often  as  re- 
quired without  notice,  and  without  prejudice 
to  the  rights  of  such  payee  or  holder  to  en- 
force payment  against  the  makers,  sureties, 
and  indorsers,  and  each  of  them,  parties 
hereto,  at  any  time  when  the  same  may  be 
due  and  payable.  Gkobos  W.  Wheblbs. 
TnoHAS  FiNLKY."  The  defense  was  the 
general  issue,  under  which  the  defendants 
set  up  special  matters  of  defense,  stating 
that  if  they  ever  signed  the  note  it  was  part 
of  an  arrangement  by  which  they  purchased 
of  Gaar,  Scott  &  Co.  a  threshing  separator 
about  June,  1886;  that  tlie  purchase  price 
of  said  separator  was  to  be  $450, — $100  to  be 
paid  by  a  second-band  separator  tiien  owned 
by  the  defendants,  which  they  duly  delivered 
to  the  said  Gaar,  Scott  A  Co.,  and  the  bal- 
ance by  certain  notes  to  he  executed  by  said 
defendants  to  said  Graar,  Scott  &  Co;  that  for 
the  purpose  of  making  said  Sitie  and  obtaining 
said  notes  said  Gaar,  Scott  &  Co.,  tltrough  its 
agent,  warranted  to  the  said  defendtinta  that 
the  separator  they  purchased  was  a  first-class 
separator,  as  good  as  any  made,  and  that  it 
would  separate  grnin  from  the  straw  well; 
and  that  in  case  it  did  not  do  so,  and  did  nut 
woric  well,  defendants  were  not  obliged  to 
keep  it;  that  said  separator  was  delivered  to 
defendants;  that  tliey  attempted  to  operate 
the  same;  that  it  was  not  a  good,  first-class 
separator;  tiiat  it  did  not  separate  the  grain 
from  tlie  straw  well;  that  said  Gaar,  Scott  & 
Co.  were  notified  of  the  defect  in  the  said 
separator;  that  they  made  several  attempts 
to  remedy  it,  but  they  were  not  able  to  do  so; 
that  said  separator  was  of  no  value,  and  that 
by  reason  of  their  using  it  said  defendants 
were  deprived  of  large  sums  of  money  in 
their  business  of  running  a  tiireshing  ma- 
chine and  separator;  that  in  tlie  month  of 
June,  1886.  after  one  of  the , servants  and 
agents  of  the  said  Gaar,  Scott  &  Co.  had  at- 
tempted to  operate  it,  but  failed  in  the  oper- 
ation of  the  said  separator,  a  note,  a  copy  of 
which  is  set  forth  in  pluintiS's  declaration, 
was  signed  by  the  defendants,  but  was  not 
delivered  to  said  Gaar,  Scott  &  Co.,  or  any- 
body for  them,  and  was  not  intended  to  be 
delivered,  and  it  was  agreetl  it  should  nut  be 
delivered  until  said  separator  did  good  work 
and  separated  the  grain  from  the  straw  as  it 
had  been  recommended  and  warranted  to  do, 
and  that  if  the  said  notes  ever  came  into  the 
hands  of  said  Gkutr,  Scott  &  Co.,  plaintiff  in 
this  suit,  that  the  same  were  fraudulently 
obtained  by  false  representations  and  with- 
out value  received,  and  are  not  binding  in- 
struments as  against  defendants,  and  that 


said  notes  were  obtained  from  these  defend- 
ants by  the  false  representations  as  to  said 
separator,  as  above  set  forth ;  and  these  de- 
fendants will  further  show  tliat  some  time  on 
or  about  the  28th  of  October.  1866,  the  said 
Gaar,  Scott  &Co.  having  been  fully  informed 
as  to  the  failure  uf  the  separator  to  do  good 
work,  as  it  was  warranted  to  do,  and  to  sep- 
arate the  grain  from  the  straw  as  warranted 
and  represented,  and  the  said  Garr,  Soott  & 
Co.  having  without  any  consideration  fraud- 
ulently and  improperly  obtained  said  notes, 
signed  by  said  defendants,  entered  into  a 
contract  and  agreement  with  the  said  de- 
fendants in  writing,  by  which  thesald  Gaar, 
Soott  &  Co.  agreed  in  substance  that  if  de- 
fendants would  pay  their  note  of  t50  which 
became  due  November  1, 1886,  that  the  said 
separator  bought  by  defendants  of  Gaar, 
Scott  &  Co.  daring  the  season  of  1886  should 
be  made  to  separate  the  grain  from  the  straw 
in  a  perfect  manner,  as  well  as  any  other 
separator,  before  they  should  want  to  use  the 
same,  during  the  season  of  1887,  and  if  said 
Gaar,  Scott  &  Co.  failed  to  do  this,  they  were 
to  take  back  said  separator  and  refund  the 
notes  given  for  said  separator,  and  that  in 
consideration  of  said  agreement  these  de- 
fendants paid  said  note  of  $50;  that  the 
said  Gaar,  Scott  &  Co.  never  performed  its 
part  of  said  written  agreement,  agreed  by 
it  to  be  performed,  never  did  noake  said 
separator  separate  the  grain  from  the  straw 
well,  or  in  a  perfect  manner,  as  well  as  any 
other  machine,  and  never  made  nor  did  it 
make  the  same  to  operate  in  good  work- 
man-like manner;  and  after  said  Gaar,  Si'ott 
&  Co.  had  fully  failed  to  make  said  separator 
work  as  agreed  by  it,  said  defendants  de- 
livered back  to  said  Gaar,  Scott  &  Co.  said 
separator,  and  the  same  was  accepted  by  said 
company,  and  thereupon  the  contract  b«aune 
rescinded." 

The  instrument  called  the  note,  and  the 
chattel  mortgage  given  to  secure  the  pay- 
ment of  the  same,  were  assigned  to  the  plain- 
tiff before  the  time  of  payment  named  there- 
in. They  wei-e  shown  to  be  innocent  pur- 
chasers for  value  in  the  regular  course  of 
business.  The  instrument  is  not  a  negoti- 
able promissory  note,  as  is  well  settled  by 
our  previous  decisions.  Lamb  v.  Story,  4-j 
Mich.  488.  8  N.  W.  Rep.  87;  52  Mich.  525. 
18  N.  W,  Hep,  248;  Bank  y.  Purdy.  56 
Mich.  6, 22  N.  W.  Rep.  93;  Bank  y.  Carson. 
6U  Mich.  432,  27  N.  W.  Rep.  589;  Altman 
V.  Uittershofer,  36  N.  W.  Rep.  74;  Altman 
V.  Fowler,  37  N.  W.  Rep.  708.  The  same 
defenses  were  theri^fore  open  to  the  defend- 
ants as  if  the  suit  had  b»n  brought  by  Qaar, 
Scott  &  Co.  The  testimony  tended  to  show 
that  the  defendants  bought  and  were  using 
the  machine  upon  trial,  and  the  defense  set 
up  under  the  notice  was  admissible  as  against 
the  vendors  of  the  machine,  and  tlie  objec- 
tions to  the  introduction  of  testimony  to 
establish  such  defense  were  properly  over- 
ruled. This  disposes  of  a  large  number  »f 
exceptions  to  the  ruling  of/thecuurt. 
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Exception  is  taken  to  the  ruling  of  the 
court  in  excluding  testimony  offered  to  prove 
that  machines  raaie  and  sold  hy  Oaar,  Scott 
A  Co.,  of  the  same  pattern  and  size  as  the 
one  In  question,  worked  well  and  gave  good 
satisfaction.  These  witnesses  were  unac- 
quainted with  the  machine  sold  to  di'fendants 
and  bad  never  seen  it  work.  Such  testi- 
mony had  no  tendency  to  show  tluit  this  ma- 
chine was  properly  constructed  and  did  its 
work  well.  We  have  considered  ail  the  er- 
rors assigned,  and  fail  to  discover  any  error 
in  the  record,  and  the  judgment  will  be  af- 
fli-med.    The  other  justices  concurred. 


HoBBS  V,  BKvsa  Elbctsio  Liobt  Co. 
(Supreme  Court  of  Michigan.    June  88, 1889.) 

RBLSASB— CONSIDERil'TION. 

Plaintiff,  a  trimmer  for  an  electric  light  com- 
pany, was  injured  by  a  tall  by  the  breaking  of  a 
gnuoL  The  company  paid  his  doctor's  bill  and  his 
wages  while  he  was  sick.  On  recovery  he  again 
worked  for  the  company  until  his  discharge  after 
some  months.  He  was  hired  again  by  the  com- 
pany on  signing  a  release  of  all  claims  for  dam- 
ages, the  company  agreeing  to  give  him  steady 
worlc  if  he  would  sign  the  release.  Held  that, 
even  if  the  payment  of  the  doctor's  bill  and  wages 
while  plaintiff  was  slok  was  viduntary,  and  ther«- 
fore  no  oonsideration  for  the  release,  the  promise 
to  take  plaintiff  again  Into  defendant's  employ- 
ment was  a  legal  agreement,  and  good  for  one 

.  year,  thongb  not  in  writing,  and  was  a  suiBcient 
oonslderatlon  for  the  release,  and,  there  being  no 

.  f rand,  duresa,  or  mistake,  the  release  was  valid. 

Error  to  circuit  court,  Wayne  county; 
Beillt,  Judge. 

Henry  M.  Cheever  and  Montgomery  A  Z^- 
fries,  for  appellant.  Maraton,  Cowlea  A  Je- 
rome, for  appellee. 

CiiAHPLiN,  J.  The  plaintiff  was  employed 
by  the  defendant  to  trhn  its  lampe,  and,  while 
so  t'mployed.  fell  from  a  pole  to  the  ground, 
a  distance  of  25  feet,  and  was  severely  in- 
jured. He  alleges  that  the  accident  was 
caused  by  the  negligence  of  the  company  In 
not  providing  a  proper  guard  to  sustain  him 
while  in  the  act  of  cleaning  the  lamp.  Tliis 
guard  was  a  loop  of  wire,  which  was  sus- 
pended from  the  top  of  the  kimp  frame,  and 
passed  around  under  his  arms,  and,  in  per- 
forming his  work  this  wire  was  required  to 
sustain  nearly  the  weight  of  his  iKxly.  The 
defect  claimed  was  that  this  wire  was  too 
light,  and  lacked  the  requisite  strength.  He 
had  been  in  the  employment  of  the  company 
several  months  in  the  capacity  of  trimmer, 
and  had  trimmed  this  lamp,  and  knew  of  the 
unsafe  nature  and  condition  of  this  guard  for 
a  long  time.  It  was  iils  duty,  under  his  em- 
ployment, when  he  observed  any  defects  in 
the  appliances  or  apparatus  in  use  by  the 
company  to  notify  it  promptly  of  such  defect. 
He  notified  the  head  triuitoer  of  the  unsafe 
size  of  this  wire  guard,  and  he  said  he  would 
have  it  attended  to,  but  it  was  not  done.  A 
few  days  before  the  accident  be  reported  it  to 
one  of  the  line  men,  but  nothing  was  done. 
After  bis  injury,  which  occurred  on  the  2d 
day  of  January,  he  was  taken  to  the  hospital. 


where  he  stayed  until  be  recovered  sufficient 
to  walk  out,  about  the  middle  of  March.  He 
went  to  work  again  for  the  company  about 
the  20th  of  March,  and  was  employed  in  the 
sliop  for  a  short  time,  repairing  lamps  and 
cleaning  them,  when  he  was  set  at  work 
again  trimming  lamps.  While  he  was  at 
the  hospital  the  company  continued  to  pay  to 
his  wife  the  same  wages  he  received  while  at 
work.  They  also  paid  his  hospital  bills. 
The  wages  and  bills  so  paid  amounted  to 
tl62.50.  After  seven  or  eight  days  from  his 
injury  he  knew  that  his  wages  were  being 
paid  to  his  wife.  He  continued  to  work  lin- 
til  tlie  latter  part  of  August,  when  he  took  a 
day  off  for  recreation.  Wlien  he  appeared 
the  next  day  at  the  office  the  superintendent 
asked  liim  if  he  had  come  to  quit.  He  replied 
"I  am  here,"  and  he  directed  Mr.  Welton  to 
pay  him  off,  and  he  did  so.  He  then  went 
and  saw  Mr.  Leggett,  the  president  of  the 
company,  and  he  advised  him  to  go  back  and 
talk  with  the  superintendent.  After  some 
talk  the  superintendent  told  him  to  come 
again  on  Monday.  At  this  time  he  told 
plaintiff  if  he  would  sign  an  agreement  to 
clear  the  company  from  all  responsibility  he 
would  give  him  steady  employment  as  trim- 
mer. He  said  he  paid  him  his  wages  while 
be  was  sick,  and  his  hospital  expenses,  and 
plaintiff  told  him  if  he  would  give  him  steady 
work  he  would  sign  it.  A  release  of  all  ao- 
tions,  causes  of  action,  and  damages  wiis 
then  prepared  by  the  company,  and  pliiintiff 
signed  it,  "because  he  said  he  would  give 
me  steady  employment  at  the  same  wages 
that  I  had  been  having,  which  whs  fifteen 
shillings  a  day. "  He  worked  until  the  20th  of 
October,  and  was  entitled  to  receive  924.38. 

It  was  the  practice  of  the  company  to  in- 
close the  wages  due  their  employes  in  an  en- 
velope, with  the  amount  marked  on  the  out- 
side, and  at  tlie  tiivie  the  envelope  was  deliv- 
ered the  employe  was  required  to  sign  a  re- 
ceipt for  the  amount.  The  envelope  given 
to  the  plaintiff  was  marked  824.38,  but  on 
opening  it  he  found  it  contained  920.88,  and 
a  doctor's  bill  for  four  dollars.  A  dispute 
thereupon  arose  wtiether  this  bill  of  expense 
WHS  included  in  the  amount  stated  in  the  re- 
lease, and  the  company  discharged  the  plain- 
tiff then  and  there.  The  plaintiff  then 
brought  this  action  to  recover  his  damages 
fur  his  personal  injuries. 

Upon  the  trial  the  facts  appeared  as  stated 
above.  The  release,  bearing  date  the  10th 
day  of  September,  1888,  signed  and  sealed  by 
tlie  plaintiff,  was  read  in  evidence,  and  the 
court  directed  a  verdict  for  the  defendant  on 
thegruund  thatthere  was  no  testimony  show- 
ing that  the  release  was  obtained  by  fraud, 
duress,  or  surprise.  We  agree  with  the  cir- 
cuit court  that  there  is  no  evidence  of  fraud, 
mistake,  surprise,  or  duress  by  which  the  re- 
lease was  executed  and  delivered,  nor  Is  there 
any  conflict  of  evidence  as  to  the  considera- 
tion. The  plaintiff's  testimony  shows  the 
consideration,  and  it  was  a  good  and  suffi- 
cient one  to  support  tt^e^n^ei^a^^j  The  seal 
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imports  a  oonaideration,  and  ia  prima  faoie 
evidence  of  it;  but  tlie  validity  of  the  instru- 
ment may  be  attacked  for  fraud,  mistake, 
surprise,  duress,  or  total  want  of  considera- 
tion. The  rule  created  by  statute  that  sealed 
instruments  may  be  impeached  for  want  of 
consideration  applies  with  equal  force  to  all 
sealed  instruments  between  party  and  party. 
Kow,  it  is  claimed  by  counsel  for  the  plaintiff 
that  there  was  a  total  want  of  consideration, 
because  the  money  paid  for  WHges  and  hos- 
pital expenses  by  the  company  were  entirely 
voluntary,  and  created  no  debt  or  obligation 
against  the  plaintiff  which  he  was  in  any 
wise  bound  to  repay,  and  the  promise  to  fur- 
nish steady  employment  was  void  by  the 
statute  of  frauds  because  not  in  writing.  It 
will  be  noticed  that  the  agreementto  furnish 
steady  employment  did  not  specify  any  time 
during  which  it  should  be  furnished,  and  a 
verbal  promise,  based  upon  a  good  consider- 
ation, would  be  valid  for  one  year  at  least. 
Grant  that  the  payment  of  wages  and  hos- 
pital expenses  were,  in  the  Qrst  instance, 
voluntary,  and  could  not  have  been  recov- 
ered by  action,  yet  there  was  a  consideration 
for  the  release  in  taking  the  plaintiff,  who 
had  been  discharged,  back  into  the  employ- 
ment of  the  company  at  fixed  wages  and  the 
promise  of  steady  employment.  This  agree- 
ment was  legal  and  binding,  and,  if  the 
plaintiff  was  discharged  without  cause,  as  he 
appears  upon  this  record  to  have  been,  bis 
remedy  is  upon  the  agreement.  In  order  to 
obtain  employment  by  this  company  be 
agreed  to  and  did  release  his  cause  of  action 
for  damages,  and  the  company,  in  consider- 
ation of  such  release,  did  take  him  again  in- 
to its  service,  and  promise  him  steady  em- 
ployment at  the  wages  previously  paid  to  him. 
The  settlement  appeal's  to  have  been  satis- 
factory to  both  parties,  and  nothing  is  shown 
to  impeach  its  validity.  The  judgment  is 
affirmed.    The  other  j  ustices  concurred. 


Strawsinb  e.  Salsburt. 
(Supreme  Court  of  MlcMgan.    June  28, 1889.) 

AOnOKS  OK  JUDOMSNTg — ElZEOUTIOX  1.0iIMBT 
THI  Pbbsok— DiSOHJlROB. 

1.  How.  St  Mich,  i  8960,  provides  "that,  when 
ever  any  person  shall  be  comiaitted  to  any  jail  \>y 
virtue  of  an  execution  issued  or  proceeding  founded 
on  a  judgment  rendered  in  any  civil  suit,  the  plain- 
tiff or  defendant  at  whose  instance  such  person 
shall  be  so  imprisoned  shall  pay  on  demand  to  the 
sheriff  •  *  •  the  expenses  of  the  board  and 
keeping  of  such  person  so  imprisoned,  and  the  said 
sheriff  *  *  *  shall  not  be  required  to  retain 
such  person  any  longer  In  jail  than  such  expenses 
*  *  *  shall  M  paid  in  advance."  Held,  that 
where  a  defendant  was  imprisoned  on  an  execu- 
tion issued  on  a  Judgment,  and  plaintiff  or  his 
agent,  on  demand,  refused  to  pay  for  his  keeping, 
and  the  defendant  was  thereupon  released,  the 
judgment  was  discharged. 

8.  In  an  action  on  such  judgment,  where  It  ap- 
pears that  plaintiff's  attorney  delivered  theexecn- 
tion  to  the  sheriff  for  service,  and,  after  paying 
part  of  the  expenses  on  demand,  refused  to  pay 
more,  It  is  proper  to  charge  that  if  plaintnt's 
"agent"  refused  to  pay  the  expenses,  and  defend- 
ant was  discharged,  no  recovery  could  be  had. 


where  it  is  apparent  that  by  the  word  "agent"  the 
jury  understood  that  the  attorney  was  meant. 

Error  to  circuit  court,  Shiawasse  county: 
William  Newton,  Judge. 

Action  by  John  Salsbury  against  Fred 
Strawsine,  on  a  judgment.  From  a  judg- 
ment for  defendant,  plaintiff  brings  error. 

Matthno  Bush,  (A.  B.  MoBride,  of  coun- 
sel,) for  appellant.  John  T.  McCurdg, 
(Hugh  McCurdy,  of  counsel,)  for  appellee. 

LoNo,  J.  This  is  an  action  commenced  in 
justice's  court  to  recover  on  a  judgment  pre- 
viously rendered  in  a  justice's  court  between 
the  same  parties,  and  for  board  of  the  de- 
fendant while  In  prison  on  an  execution  on 
such  judgment.  The  defendant  had  been 
arrested  and  imprisoned  in  the  county  jail  on 
the  former  judgment  for  about  six  weeks. 
Defendant's  counsel  claims  that  such  impris- 
onment released  the  defendant  from  all  fur- 
ther liability  on  such  judgment.  The  plain- 
tiff's claim  is  that  snch  imprisonment  did  not 
relieve  the  debtor  from  his  obligation  to  pay 
the  judgment.  The  suit  was  commenced  one 
day  before  the  judgment  woald  have  been 
barred  by  the  statute  of  limitations.  Plain- 
tiff had  judgment  in  the  justice's  court,  and 
appealed  to  the  circuit,  where  on  a  trial  be- 
fore a  jury  tlie  defendant  .prevailed.  Plain- 
tiff brings  tlie  case  to  this  court  by  writ  of 
error.  The  only  point  argued  by  plaintiff's 
counsel  in  this  court  is  upon  error  assigned 
on  the  following  portion  of  the  ciiarge  of  the 
trial  court:  "I  will  charge  you  that  if  yoa 
find  from  the  evidence  that  the  defendant  in 
this  suit  was  arrested  and  imprisoned  on  the 
execution  issued  on  tiie  original  judgment 
rendered  by  and  before  Peter  G.  Carrutliera, 
a  justice  of  the  peace,  as  testified  to  by  him, 
and  that  an  execution  was  Issued  and  placed 
in  the  hands  of  Albert  Fiain,  a  deputy-sher- 
iff of  this  county,  for  execution,  and  that  by 
virtue  by  said  execution  the  defendant  was 
arrested  and  imprisoned  in  the  county  jail, 
and  if  you  further  find  that  the  plaintiff  au- 
tliorized  such  arrest  and  imprisonment  by 
himself  personally  or  by  an  attorney,  and  that 
the  defendant  was  kept  in  jail  under  such 
arrest  for  six  weeks,  and  his  board  during 
that  time  was  paid  by  the  plaintiff  in  this 
suit,  or  by  bis  agent  for  him,  and  if  after  that 
time  the  plaintiff  or  his  agent  refused  further 
to  pay  such  board  to  Clark  D.  Smith,  then 
the  sheriff  of  this  county,  after  the  plaintiff 
or  his  agent  had  been  appealed  to  for  that 
purpose,  and  a  reasonable  time  afforded  him 
or  his  agent  to  do  so,  and  they  refused  or  un- 
reasonably neglected  to  do  so,  and  that  the 
sheriff  then  released  the  defendant  from  cus- 
tody, plaintiff  would  not  be  entitled  to  re- 
cover." Error  is  also  assigned  upon  the  fol- 
lowing portion  of  the  charge:  "There  has 
been  no  testimony  given  in  the  case  to  sap- 
port  any  claim  except  the  claim  upon  the 
judgment;  no  proof  here  or  claim  in  the  dec- 
laration for  any  amount  of  money  paid  for 
the  board  and  maintenance  of  this  party  while 
in  jail,  or  at  his  request  or.  fo 
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Tliere  is  no  evidence  under  the  pleadings  in 
the  case  which  will  entitle  the  plaintiff  to  re- 
cover for  anything  beyond  the  amount  of  the 
judgment,  925,  and  SIO  costs,  and  interest 
thereon  from  that  time,  if  you  find  the  case 
as  I  have  presented  it  to  you."  This  claim 
is  not  insisted  upon  here,  or  argued,  and  will 
be  treated  as  abandoned. 

Section  8960,  How.  St.,  provides  "that, 
whenever  any  person  shall  be  committed  to 
Jail  by  virtue  of  an  execution  issued  or  pro- 
ceeding founded  on  a  judgment  rendered  in 
any  civil  suit,  the  plaintiff  or  defendnnt  at 
whose  instance  such  person  shall  be  so  impris- 
oned sliall  pay  on  demand,  to  the  sheriff  or  the 
keeper  of  the  common  jail  of  the  county,  the 
expenses  of  the  board  and  keeping  of  such 
person  so  imprisoned ;  and  the  said  sheriff  or 
keeper  of  said  jail  shall  not  be  required  to 
retain  such  person  any  longer  in  jail  than 
such  expenses  of  said  board  and  keeping 
shnll  be  paid  in  advance,  nor  shall  such  ex- 
penses constitute  any  charge  against  the 
county."  The  court  was  not  in  error  in  this 
charge.  It  is  well  settled  at  the  common  law 
that  the  detaining  of  the  body  in  execution  is 
a  satisfaction  of  the  debt,  and  you  cannot 
afterwards  talce  the  goods.  Cooper  T.  B^e- 
low,  1  Cow.  56;  Lathrop  v.  Briggs,  8  Cow. 
171;  Ransom  v.  Keyes,  9  Cow.  128.  It  is 
contended,  however,  by  counsel  for  the  plain- 
tiff, that  the  plaintiff  was  not  in  fault  for  the 
discharge  from  custody,  and  did  not  consent 
thereto,  and  that  the  discharge  of  the  defend- 
ant from  custody  for  failure  to  pay  the  board 
and  expenses  of  keeping,  etc.,  as  provided  by 
statute,  operated  to  revive  the  Jndgraent. 
This  is  not  so.  The  statute  expressly  pn> 
vides  that  the  party  at  whose  instance  such 
person  shall  be  imprisoned  shall  pay  on  de- 
mand to  the  sheriff  such  expenses,  and  the 
sheriff  is  not  required  to  retain  such  person 
any  longer  than  such  expenses  are  paid  in 
advance.  Tlie  court  fairly  submitted  the 
question  to  the  jury,  as  to  whether  the  plain- 
tiff or  hid  agent,  after  being  appealed  to  to 
pay  such  expenses,  neglected  and  refused  to 
pay  the  same,  and,  if  they  unrcitsonably  neg- 
lected to  do  so  after  such  demand,  and  the 
Sheriff  thereupon  released  the  defendant,  the 
plaintiff  could  not  recover.  The  court,  in  a 
further  instruction,  expressly  told  the  jury, 
if  they  found  that  the  plaintiff  or  his  agent 
were  not  notified  to  pay  such  expenses,  and 
did  not  nej^lect  to  do  so,  and  that  the  sheriff 
let  him  go  without  the  knowledge  and  con- 
sent of  the  plaintiff  or  his  agent  or  attoniey, 
then  the  plaintiff  would  be  entitled  to  recover 
the  amount  of  such  judgment,  costs,  and  in- 
terest. If  either  party  had  a  riglit  to  com- 
plain of  this  portion  of  the  charge  it  was  de- 
fendant. Counsel  now  insists  that  the  court 
was  in  error  in  stating  to  the  jury  that  if 
plaintiff's  agent  refused  to  pay  the  expenses 
on  demand,  the  sheriff  would  have  the  right 
to  discharge  the  defendant,  and  no  recov- 
ery could  be  had.  It  Is  evident  from  other 
parts  of  the  charge  that  in  speaking  of  the 
plaintiff's  agent  the  jury  must  have  under- 


stood the  court  to  ha  ve  reference  to  the  plai  n- 
tiff's  attorney,  and  the  demand,  as  it  appears 
from  the  record,  was  made  by  the  sheriff 
upon  him  for  the  payment  of  such  expenses. 
No  demand  was  ever  made  upon  the  plaintiff 
personally. 

Mr.  McBride,  an  attorney  at  law.  was  the 
attorney  in  the  case,  and  it  appears  took  the 
execution,  and  delivered  it  to  the  sheriff  for 
service,  and  from  him  the  sheriff  received 
bis  expenses  for  keeping  the  defendant,  so 
far  as  any  such  expenses  were  paid.  He 
seems  to  have  had  the  entire  control  and  direc- 
tion of  the  matter,  with  authority  to  issue 
execution,  and  toenforceand  collect  the  judg- 
ment under  these  circumstances,  and,  in  the 
absence  of  proof  to  the  contrary,  it  will  be 
presumed  that  he  did  not  exceed  his  author- 
ity. When  demand  was  made  for  further 
expenses,  be  neglected  to  pay  it,  and  by  rea« 
son  of  such  neglect  or  refusal  the  sheriff  re- 
fused longer  to  keep  the  defendant  in  cus- 
tody. The  imprisonment  itself  operated  as  a 
satisfaction  of  the  debt,  and  the  discharge 
did  not  revive  the  judgment.  This  is  not 
an  action  against  the  sheriff  for  an  escape, 
but  an  action  on  a  judgment  which  was  sat- 
isfied by  the  arrest  and  imprisonment.  We 
find  no  error  in  the  record  of  which  plaintiff 
can  complain,  and  the  judgment  must  be 
affirmed,  with  costs.  The  other  justices  con- 
curred. 


BaRNCU  «.  T^RFENNIKO  et  ol. 

(Supreme  Court  qf  Midhiiian.    June  i38, 1889.) 
Vicious  Aniuau. 

1.  Where  plaintiil,  a  woman,  widle  standing  on 
a  bridge,  was  thrown  over  the  ralllnfc  67  a  bull  in 
a  passing  drove  of  cattle,  she  was  not  guilty  of 
gross  negligence  in  not  going  ofT  the  bridge  when 
she  first  saw  the  cattle  oomtng. 

8.  Defining  absence  of  gross  negligence  as  con- 
duct on  the  occasion  "not  wanting  in  reasonable 
care  and  prudence,  in  view  of  all  the  circumstances 
and  surroundings  of  the  injury, "  is  correct. 

8.  Where  defendants  knew  that  the  bull  was 
wild,  and  had  been  told  It  was  safer  to  lead  him  by 
a  ring  in  his  nose,  but  tied  him,  head  and  foot,  ft 
was  for  the  jury  to  determine  whether  defend- 
ants were  guilty  of  negligence  In  driving  him  on 
the  highw^,  though  tne  boll  bad  never  attacked 
any  one  before. 

4.  In  such  case  an  instruction  was  correct  that 
plaintiff  could  recover  if  her  conduct  was  reason- 
ably prudent,  though  the  bull  had  never  been 
vicious  before,  and  the  driver  did  not  know  he  was 
vicious,  but  knew  the  ordinary  propensities  of  the 
animal.  If  the  Jury  found  that  the  manner  of  driv- 
ing the  bull  was  negligent. 

Error  to  circuit  court,  Huron  county; 
Beach,  Judge. 

Hiram  L.  Chipman  and  Q.  A.  Smith,  for 
appellants.  John  F.  Murphy  and  Blhridge 
F.  Bacon,  for  appellee. 

Morse,  J.  The  pLiintiff  recovered  a  judg- 
ment for  $400  in  the  circuit  court  for  th« 
county  of  Huron  in  an  action  on  the  case 
for  injuries  inflicted  by  a  bull  belonging  to 
the  defendants.  The  negligence  alleged  in 
the  declaration  was  in  substance  that  the 
bull  was  "  wild  and  vicious,  and  it  was  un- 
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safe  and  Improper  to  drive  or  permit  the 
said  bull  to  go  through  nny  public  highway, 
of  all  which  the  def*iidHnt3  had  notice,"  yet 
the  Biiid  defendants  wrongfully  and  negli- 
gently drove  the  said  bull  throngh  a  public 
higliway,  etc.  The  record  shows  that  the 
bull  was  being  driven  with  ottier  cattle  along 
a  public  highway.  The  animal's  head  was 
tied  to  one  foot.  The  plaintiff  wrb  standing 
on  a  bridge  that  spanned  a  small  stream  run- 
ning through  the  village  of  Ubly.  She  was 
leaning  on  the  railing  talking  to  her  son,  who 
was  filling  a  tank-wagon  in  t\\e  stream.  As 
the  bull  came  along  where  she  was  he  tamed 
and  toBsed  her  over  the  railing  into  the 
stream.  She  fell  upon  a  oedar  stump  or  root, 
breaking  an  arm  and  a  leg. 

The  defendants  claim  that  the  eirenit  judge 
should  have  taken  the  case  from  the  jury  for 
the  reasons — Fint,  that  the  bull  was  not 
shown  to  be  vieious;  second,  the  defendants 
were  not  noCiQed  ot  any  wild  or  vicious 
propensities  in  the  animal,  if  any  there  were; 
third,  that  the  injury  was  accidental,  and 
caused  wholly  by  the  {daintiff's  negligence. 
Thecasewasproperlysiibmittedtothejoryon 
the  question  of  the  plaintiff's  negligence,  and 
the  injury  cannot  be  said  to  have  been  acci- 
dental. It  may  be  from  the  testimony  that 
the  plaintiff  might  have  got  off  from  the 
bridge,  and  thereby  saved  herself,  if  she  had 
tried  to  do  so  when  she  first  saw  the  cattle 
coming,  and  it  is  probable  that  most  women 
would  have  dune  so,  but  no  gross  negligence 
on  her  part  was  shown.  The  injury  was 
not  occasioned  by  any  willfolness  of  the 
plaintifl!  in  provoking  the  bull,  or  going  near 
him,  or  putting  herself  in  his  way,  with 
knowledge  of  his  wlldness  or  vieionsness. 
If  the  bull  had  not  turned  out  of  his  course 
to  assault  her,  she  would  not  have  been  in- 
jured. See  Brooks  v.  Taylor,  6S  Mich.  208. 
31  N.  W.  Rep.  837. 

The  court  instructed  the  jury  that,  before 
she  could  recover,  the  plaintifl  must  show 
that  she  was  not  guilty  of  gross  negligence 
or  recklessness,  which  be  deHned  as  being 
conduct  on  the  occasion  "not  wanting  in 
reasonable  care  and  pradence  in  view  of  all 
the  circumstaucee  and  surroundings  of  the 
injury."  This  was  certainly  as  favorable  to 
the  defendants  as  they  could  ask  under  the 
law. 

The  main  objection  urged  against  the  ver- 
dict and  judgment  is  t^t  the  bull  was  not 
shown  to  liave  been  vicious  before  its  attack 
upon  plalutlfl,  but  only  that  the  animal  was 
wild  and  diSicult  to  drive  with  the  other 
cattle,  which  were  strange  to  him;  that  de- 
fendants had  purchased  the  bull  but  a  short 
time  before,  and  had  no  notice  or  knowledge 
of  any  viciousness  of  the  animal.  The  bull 
was  2}  years  old.  James  Clellan,  who  sold 
it  to  defendants,  testified  that  he  raised  the 
animal  from  a  calf;  that  while  he  owned  the 
bun  he  never  saw  or  knew  of  any  vicious 
propensities  in  the  animal.  Olellan  and  hired 
man  drove  the  bull  from  his  place  five  miles 
to  Ubly  to  deliver  it  to  George  Andrew. 


The  hired  man  led  the  animal.  There  was 
no  evidence  that  the  bull  had  ever  attacked 
or  attempted  to  attack  any  one  before  the 
time  of  tli«  injnry  to  plaintiff,  bat  testimony 
was  given  on  the  part  of  the  plaintiff  tend- 
ing to  show  that  the  bull  was  very  wild,  and 
that  one  Jones,  who  helped  Geoi-ge  Andrew 
get  the  bull  into  a  bam  at  Ubly,  before  and 
on  the  day  that  plaintiff  was  hurt,  told  said 
Greorge  Andrew,  one  of  the  defendants,  that 
"he  had  best  put  a  ring  in  his  nose,  and  let 
one  of  the  men  lead  him,  as  he  did  not  want 
to  stay  with  the  other  cattle,"  but  Andrew 
said  tba<t  "he  had  best  tie  him  down  head 
and  foot,  and  he  did  so."  We  think  this 
was  snfflcent  to  go  to  the  jury.  A  wild  ball, 
2}  years  old,  is  certainly  a  dangerous  animal 
to  be  driven  in  the  street,  and  the  tying,  it 
seems,  did  not  hamper  the  bull  so  that  he  was 
incapable  of  doing  mischief.  It  was  for  the 
jury  to  say  whet^  the  driving  of  the  bull, 
under  tlie  circamsfeanees,  was  negligence. 
The  defendants  had  knowledge  of  his  wild> 
ness,  and  also  of  the  nature  of  such  an  ani- 
mal. They  also  had  notice  that  it  would  be 
safer  to  lead  him.  The  ftict  that  the  bull  had 
never  gored  or  attacked  any  one  before  did 
not  prevent  the  recovery  by  the  plaintifl  for 
this  Injury,  althongh  it  was  a  circumstance 
to  be  taken  into  consideration  by  the  jury  as 
bearing  upon  the  question  of  defendant's 
negligence.  We  think  the  court  correctly 
instructed  the  jury  that  notwithstanding 
they  might  find  that  the  animal  was  not 
actually  vicious  up  to  the  time  of  the  injury, 
and  that  George  Andrew  had  no  knowledge 
of  any  Ticioasness  in  the  bull,  yet  in  view  ot 
the  known  and  ordinary  propensities  of  such 
an  animal,  if  the  jury  found  that  the  man- 
ner of  driving  and  managing  the  bull  was 
negligent,  then  the  plaintiff  could  recover,  if 
her  conduct  on  the  occasion  was  not  want- 
ing in  reasonable  care  and  pradence,  in  view 
of  all  the  circumstances  and  surroundings  of 
the  injury.  We  find  no  error  in  the  case, 
and  the  judgment  of  the  court  below  is  af- 
firmed.   The  other  justices  concurred. 


Dbtkoit  Tug  *  Wrbckiko  Co.  e.  Qart- 
MER,  Circuit  Judge. 

(Supreme  Court  of  Michigan.   Juae  SI,  1889.) 

Maxdamos— To  CoifPEi,  CoDBT  TO  Oraut  Naw 
Tbial. 
Mandamua  will  not  be  granted  to  compel  the 
eirenit  judge  to  grant  a  new  trial,  where  ba  baa 
exerciaed  hia  ditoretion  and  refuted  it,  after  eonaid- 
ering  affidavits  pro  and  eon,  and  where  the  oegU- 
genoe  of  the  defendant  in  not  producing  its  princi- 
pal wltneases  at  the  trial  stanas  confessed.  Ban- 
wooD,  C.  J.,  and  Cakfbell,  J.,  diseenting. 

Handamtu. 

Moore  <fi  Moore,  for  relator. 
field,  for  respondent. 

Champlin,  J.  Motion  tot  mondamue  to 
compel  the  circoit  judge  to  grant  a  new 
trial.  The  granting  or  refusing  a  motion 
for  a  new  trial  is  a  matter  which  rests  in 
the  discretion  of  the  trial  court.    It  is  so 
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cleRrly  so  that  it  in  conceded  that  this  court 
haa  no  jurisdiction  to  interfere  with  the  de- 
cision of  the  circuit  court  except  it  be  to  cor- 
rect an  abuse  of  the  discretion  exercised  by 
It.  To  warrant  tliia  court  in  interfering  in 
mntters  so  entirely  in  tho  sound  discretion  of 
the  circuit  court,  as  the  granting  or  refusing 
a  new  trial,  the  abuse  of  discretion  ooglit  to 
be  so  plain  that,  upon  consideration  bf  the 
facts  upon  which  the  court  acted,  an  un- 
prejudiced person  can  say  that  there  was  no 
justification  or  excuse  tor  the  ruling  made. 
It  is  therefore  of  the  first  importance  that 
the  facts  upon  which  the  circuit  court  acted 
in  refusing  a  new  trial  in  this  case  shoold  be 
fully  stated  and  considered.  In  applications 
for  mandamius  this  court  most  rely  upon  tlie 
facts  set  up  in  the  return,  or  answer  of  the 
respondent.  The  leturn  of  the  circuit  Jndgo 
is  as  follows: 

"This  resp(Mident,  in  answer  to  the  order 
to  show  cause  granted  on  the  30tb  day  of  Oc- 
tober, 1888,  respectfully  sliows:  (1)  it  is 
true,  as  set  forth  in  the  petition  of  the  relat- 
or, that  a  judgment  was  recovered  by  Henry 
SdcMumin,  tlierein  named,  against  Samoel 
A.  Murphy;  and  this  respondent  shows  that 
said  judgment  was  for  the  sum  of  98,829.28, 
upon  a  promisaory  note  executed  by  said  Mur- 
phy to  the  said  McMorran.  (2)  It  is  also 
true  that  said  ^IcMorran  caused  a  writ  of 
gariiishmeat  to  issne  under  the  seal  of  said 
court  against  the  First  Kationnl  Bank  of  De- 
troit, as  garnishee  of  said  Murphy,  and  that 
said  bank  filed  its  answer  and  discloeare  to 
said  writ  showing  that  there  was  on  deposit 
in  said  bank  the  som  of  $984.65  to  the  credit 
of  8aAinel  A.  Murphy;  and  said  disclosure 
further  shows  that  on  the  4tb  day  of  Janu- 
ary, 1888,  it  had  received  a  notice,  of  which 
tbefollowingisacopy:  'Detroit,  Mich.,  Jan. 
3, 1888.  Chaa.  B.  Lothiop.  Atty.  First  Nat. 
Bank.  Detroit.  Mich.— Dear  Sir:  All  the 
money  in  the  First  National  Bank  to  the 
credit  of  S.  A.  Murphy  at  tlie  time  snid  bank 
was  garnished  by  Henry  McMorran  belonged 
to  the  Detroit  Tug  &  Wrecking  Company, 
and  you  are  hereby  iiotiQed  ttiat  theoonipany 
own  the  same,  and  will  bold  the  bank  re- 
apoiisible  therefor.  [Signed]  Very  truly 
yours,  MooKB  A  Moore,  Attorneys  for  Det. 
Tug  &  Wk.  Co.*  And  tliis  respondent  shows 
that  said  Moore  Jfc  Moore  ate  also  the  attor- 
neys for  tlie  said  Samuel  A.  Murphy  in  the 
suit  in  wliich  theaforesaid  judgment  was  re- 
covered. (3)  It  is  abo  true,  as  stated  in  said 
petition,  that  an  order  was  entered  in  said 
garnishee  suit,  requiring  the  petitioner  to 
uppejtr  and  interplead,  with  which  order  the 
petitioner  complied.  (4)  That,  said  gar- 
nishee suit  being  at  issue  upon  claims  made 
by  said  petitioner,  said  cause  was  regularly 
noticed  for  trial  at  the  last  June  term  of  said 
carcuit  couit.  That  said  cause  was  set  for 
trial  on  Friday,  the  29tb  day  of  June,  1888. 
and  that  the  usual  printed  notice  that  said 
cause  would  be  reached  on  that  day  was  sent 
to  the  attorneys  of  tlie  respective  parties,  and 
that  upon  the  application  of  said  Mooi-e  & 


Moore,  attorneys  for  said  petitioner,  the 
trial  of  said  cause  was  postponed  until  the 
6th  day  of  July,  1888,  at  which  time  the 
plaintiiT,  who  resides  at  Fort  Huron,  was 
present  in  court  with  his  witnesses,  ready  to 
proceed  with  said  trial.  That  upon  said  cause 
being  called  the  attorneys  for  said  petitioner 
represented  to  tlie  court  that  Samuel  A.  Mur- 
phy, named  in  said  petition,  was  not  present, 
and  requested  tliat  said  trial  should  be  post^ 
poned  until  the  next  day,  and  that  in  compli- 
ance with  said  request  the  trial  of  said  cause 
was  postponed  until  the  opening  of  the  court 
on  the  following  day,  at  which  time  the  said 
plaintiff  with  his  witnesses  were  in  court,  as 
were  also  the  attorneys  for  said  petitioner. 
and  the  said  case  was  called  for  trial.  That 
petitioner's  attorneys  stated  to  the  court  that 
they  had  given  said  Murphy  notice.  That 
they  were  in  no  position  to  ask  for  further 
indulgence  or  further  delay,  and  that  the 
said  petitioner's  attorneys  made  no  request 
for  any  further  postponement  or  fbr  any  fur- 
ther delay  in  said  trial,  but  proceeded  with 
said  trial  without  objection,  and  cross-exam- 
Ined  witnesses  for  the  plaintiff.  After  hear- 
ing the  evidence  offered  by  tlte  plaintiff,  the 
cause  was  submitted  without  argument  and 
without  any  request  by  petitioner's  counsel 
for  delay,  and  a  judgment  was  thereupon 
rendered  in  favor  of  said  plaintiff,  as  stated 
in  said  petition.  (5)  That  at  no  time  was 
any  showing  made  by  petitioner  or  its  attor- 
neys of  any  effort  being  made  to  secure  the 
attendance  of  said  Murphy  as  a  witness, 
either  by  the  issuing  of  subpcena  or  other- 
wise; nor  was  any  cause  shown  or  stated 
why  the  petitioner  was  unable  to  secure  liis 
attendance  upon  the  day  when  said  cause 
was  tried.  (6)  That  it  satisfactorily  ap- 
peared from  the  evidence  in  the  case  that  the 
said  Murphy  had  an  account  at  said  bank  in 
his  own  name,  individnally,  and  that  there 
was  at  the  time  no  account  at  said  bank  with 
Siiid  Murphy  as  'president,'  or  with  said 
'  Murphy,  Pt.; '  nor  was  there  any  account  at 
said  bank  in  the  name  of  the  said  petitioner. 
That  the  account  of  said  Murphy  with  said 
bank  was  opened  on  the  28d  day  of  August, 
1886,  the  pass-book  lieing  in  his  own  name, 
and  tiiat  he  had  from  time  to  time  deposited 
considerable  sums  of  money  to  said  acooont, 
drawing  against  the  same  by  checks  in  his 
own  name,  and  that  no  claim  was  made  that 
any  of  the  moneys  In  said  account  belonged 
to  any  other  person,  until  after  the  service 
of  said  writ  of  garnishment.  That  soon 
after  said  writ  was  served  said  Murphy  called 
at  said  bank  and  asked  to  see  the  deposit  slip 
which  accompanied  the  deposit  of  the 
$1,813.86.  That  said  slip  was  in  said  Mur. 
phy's  own  name,  individually,  and  in  hie  own 
handwriting.  That  upon  receiving  said  slip 
from  the  bank,  and  subsequent  to  the  service 
of  said  writ  of  garnishment,  hesnrr^titious* 
ly  changed  the  same  by  adding  the  letters 
'  Ft.,'  so  as  to  make  it  read,  'S.  A.  Murphy, 
Ft.,'  and  folded  the  slip  in  such  a  way  as  to 
conceal  the  change  which  he  had  madcKand 
Digitized  by  VjOOQIC 
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that  said  change  was  discovered  by  the  book- 
keeper of  said  bank  immediHtely  after  said 
Murphy  had  left  the  bank,  and  that  said 
book-keeper  reported  the  same  to  the  presi- 
dent of  the  bank.  (7)  It  is  true,  as  stated  in 
said  petition,  that  a  motion  for  a  new  trial 
was  Qiade  therein,  and  that  the  petitioner,  in 
-support  of  said  motion,  presented  the  affida- 
vits attached  to  said  petition,  and  tliat  tliere 
was  also  presented  in  opposition  to  said  mo- 
tion >  by  plaintiff's  attorneys  certain  affida- 
vits, copies  of  wliicb  are  hereto  annexed, 
marked  •  Exhibits  E,  F,  and  6,'  and  that,  it 
■appearing  to  the  court  from  said  affidavits, 
and  from  all  the  facta  and  circumstances, 
that  the  petitioner  could,  by  the  exercise  of 
•ordinary  diligence,  have  secured  the  attend- 
ance of  said  Murphy  as  a  witness  at  the  trial 
of  said  cause,  but  had  failed  to  do  so,  or 
make  any  proper  effort  to  that  end,  and  that 
justice  between  tlie  parties  would  be  pro- 
■moted  by  denying  said  motion,  said  motion 
for  a  new  trial  was  denied.  Respondent  sub- 
•mits  that  the  refusal  to  grant  said  motion 
for  a  new  trial  was  a  proper  exercise  of  dis- 
cretion on  his  part,  and  tliat  the  prayer  of 
■said  petitioner  should  be  denied.  [Sgd.] 
-Geo.  Gaktner,  Circuit  Judge.  Dated  Nov. 
27,  1888." 

The  following  are  the  affidavits  against  the 
■motion,  omitting  captions: 

"Hercules  Desallier,  being  duly  sworn, 
says  that  he  is  acquainted  with  the  defend- 
ant Samuel  A.  Murphy,  and  has  known  liim 
since  the  17th  day  of  April  last;  that  since 
the  18th  day  of  April  he  has  been  employed 
.as  watchman  on  vessels  in  which  said  Mur- 
phy claims  to  be  interested,  including  the 
tug  Gladiator,  the  Chamberlain,  the  schooner 
Johnson,  lying  at  or  near  Beaubien's  dock, 
-or  the  dock  next  a>)ove  Beaubien's,  in  Spring- 
wells  ;  that  on  Saturday,  the  7th  day  of  July, 
lie  was  acting  as  watchman  on  the  schooner 
Johnson,  lying  at  said  dock;  that  the  scow 
or  barge  Grace  Amelia  was  being  fitted  out 
at  that  time  by  said  Murphy  for  Toledo,  she 
being  the  vessel  referred  to  in  an  affidavit 
made  in  this  cause  on  the  9th  day  of  July  by 
said  Murphy,  which  has  been  read  to  depo- 
nent; that  said  barge  lay  immediately  iistern 
the  Johnson,  on  which  deponent  was  acting 
as  watchman,  and  from  which  some  of  the 
canvas  and  other  outfit  was  removed  to  be 
put  on  board  the  Grace  Amelia;  that  the  de- 
ponent saw  the  men  at  work,  and  knows 
who  were  there  on  l>oard  and  about  the  Grace 
Amelia  during  the  forenoon  of  said  Saturday, 
and  that  he  knows  said  Murphy  was  not 
•there  during  the  forenoon,  nor  was  he  there 
until  about  7  o'clock  of  the  evening  of  that 
day;  that  deponent  saw  him  when  he  came, 
{lie  driving  there  in  his  buggy,)  and  that  he 
also  saw  him  when  he  went  away,  and  that 
he  was  nut  there  more  than  about  fifteen  min- 
utes. Deponent  feels  confident  that,  had 
said  Murphy  been  about  said  scow  or  barge, 
or  at  work  in  fitting  her  out  as  stated  in  his 
affidavit,  deponent  would  have  seen  him 
there.    [Signed]  H.  Desallier.  Subscribed 


and  sworn  to  before  me  this  14th  day  of  July, 
1888.  Julia  Lincoln,  Notary  Public, 
Wayne  Co.,  Mich."  "Samuel  Murduck,  be- 
ing duly  sworn,  says  that  he  is  personally 
acquainted  with  Samuel  A.  Murphy,  and  has 
known  him  for  about  two  years,  and  has 
sailed  as  a  vessel  master  for  him  for  more 
than  one  year;  that  deponent  is  now  the 
masCer  of  the  propeller  Chamberlain,  In  which 
said  Murphy  is,  or  claims  to  be,  interested; 
that  on  Saturday,  July  7, 1888,  deponent  saw 
said  Murphy  on  Griswoid  street  in  the  city 
of  Detroit,  between  the  hours  of  9  and  10 
o'clock  in  the  forenoon  uf  said  day;  tliat  said 
Murphy,  when  deponent  so  saw  him,  was 
near  the  curner  of  Lamed  street,  on  Griswoid 
s'treet,  and  was  then  going  towards  Jefferson 
avenue.  Deponent  saw  him  at  the  Wood- 
ward avenue  ferry  at  about  6  o'clock  in  the 
afternoon.  [Signed]  Sam'lMubdock.  Sub- 
scribed and  sworn  to  before  me,  this  14th 
day  of  July,  18^.  Julia  Lincoln,  Notary 
Public,  Wayne  Co.,  Mich."  "G.  Russell 
Jenkins,  being  duly  sworn,  says  that  since 
the  trial  of  the  above-entitled  cause  he  has 
examined  the  books  of  the  said  First  National 
Bank  for  the  purpose  of  ascertaining  what 
accounts  were  kept  at  said  bank  in  which 
said  Murphy  was  interested,  and  that  the 
only  accounts  in  which  his  name  in  any  man- 
ner appears  during  the  years  from  1879  to 
1888,  inclusive,  are  the  following: 

f  Opened  June  19, '88;  Deo.  81,  >85; 

n   A  iutr,^i,„     J     Aug.  28,  '88:  Sept  80,  '87. 

a  A  Murphy,    j  pj^^  p^  j^^     ^  j^Jy  ^  ,gg. 

I     Sept.  28,  '87.    Still  open, 
a  &  \r,„^\,^  ft    (Opened  Deo.  88, '87;  Feb.  7, '88. 
S.  A.  Murphy,  Ft  j  cfoBed  Jan.  1V88.   BtlU  open. 

8.  A  Murphy.  Tr.  j  ^SdM^^i.  <n. 

T.*aAMurphy.  jg^^Au^iJf,^ 

"He  further  says  that  if  he  stated,  as  a 
witness,  upon  the  trial  of  said  cause,  that 
there  was  an  account  at  said  bank  In  the 
name  of  S.  A.  Murphy,  Pt.,  or  8.  A.  Murphy, 
president,  such  statement  was  erroneous; 
that  his  subsequent  examination  of  the  books 
of  said  bank  shows  that  the  account  of  S.  A. 
Murphy,  Pt.,  was  nc^  opened  uutil  Decem- 
ber 28, 1887.  [Sgd.]  G.  Russell  Jenkins. 
Subscribed  and  sworn  to  before  me  on  this 
14th  day  of  July,  A.  D.  1888.  Julia  Lin- 
coln, Notary  Public,  Wayne  Co.,  Mich." 
"H.  P.  Strong,  being  duly  sworn,  says  that 
at  the  request  of  Moore  &  Can  field,  attor^ 
neys  for  the  plaintiff  in  the  above-entitled 
cause,  he  carefully  examined  the  'Annual 
Reports  of  Corporations '  in  the  office  of  the 
county  clerk  for  the  county  of  Wayne,  fur 
the  purpose  of  finding  the  annual  reports  of 
the  Detroit  Tug  &  Wrecking  Company,  a 
corporation  having  its  office  In  Detroit,  and 
that  be  found  no  such  reports  on  the  files  for 
the  years  1885.  1886.  1887,  and  1888. 
[Signed]  H.  P.  Stbono.  Subscribed  and 
sworn  to  before  me  this  2l8t  day  of  July, 
1888.  Geo.  L.  Canfield,  Notary  Public, 
Wayne  Co.,  Mich."  "At  the  request  of 
counsel  for  the  relator,  I  hereby  oerttfy  by 
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way  of  further  return  to  the  order  to  show 
cause  iu  this  cause  that  at  the  close  of  the 
trial  before  me  of  the  cause  referred  to  in  my 
return,  and  after  the  judgment  had  been 
pronounced,  counst-I  for  the  said  relator  asked 
for  live  days  in  which  to  enter  a  motion  for 
a  new  trial,  and  for  a  stay  of  proceedings  in 
the  mean  time;  that  no  objection  was  made 
by  counsel  for  the  plaintiff  to  the  exlension 
of  time.  And  as  to  the  stay  of  proceedings 
counsel  for  the  plaintiff  in  open  court  stated 
that  no  execution  would  be  issued  during 
the  time  asked  for  in  which  to  move  for  a 
new  trial,  and  the  following  memorandum 
was  entered  upon  the  short  book  by  the  clerk: 
'Judgment  for  plff.  for  $984.65;  gar.  deft, 
allowed  $25.00  att'y  fee.  Proceedings  stayed 
tiU  July  16,  1888.'  All  of  which  is  respect- 
fully submitted.  Geo.  Gabtneb,  Circuit 
Judge." 

Tlie  return  refers  to  certain  affidavits  tor 
the  petitioner  upon  the  motion  for  a  new 
trial.    Those  affidavits  are  as  follows: 

"Samuel  A.  Murphy,  being  duly  sworn, 
deposes  and  says  that  he  is,  and  for  more 
than  a  year  Inst  past  has  been,  the  president 
of  the  Detroit  Tug  &  Wrecking  Company,  and 
as  such  hHS  had  the  principal  charge  of  the 
finances  of  the  company;  and  in  his  absence 
the  flnances  have  been  in  charge  of  Mr. 
Thomas  Murphy,  his  brother,  who  is,  and 
continually  for  one  year  and  more  last  past 
has  been,  the  treasurer  of  said  company;  that 
the  stockholders  of  said  company  are  now, 
and  for  more  than  a  year  last  past  have  been, 
HS  follows:  William  J.  Murphy,  holding  $21,- 
OOO;  Thomas  Murphy,  holding  $2,000;  and 
this  affiant,  holding  $2,000,— of  said  stock, 
the  total  stock  being  $25,000.  Deponent  fur- 
ther says  that  during  the  latter  part  of  the 
season  of  navigation  of  the  year  1887,  the 
tug  Gladiator,  with  two  steam-pumps,  all 
belonging  to  the  Detroit  Tug  &  Wrecking 
Company,  released  the  propeller  Albany  froui 
Bois  Blanc  Island  reef  and  towed  her  to  Dun- 
43an  City,  fur  which  it  was  allowed  by  the 
owners  of  said  propeller  Albany  between 
$1,850  and  $1,900.  The  claim  was  settled  a 
few  days  before  December  15, 1887,  and,  after 
making  some  deductions,  amounting  in  the 
neighborhood  of  $50  or  $60,  the  bill  was 
finally  paid  at  the  sum  of  $1,818.86,  fur  which 
a  dri^t  was  given  by  the  manager  of  the  pro- 
peller Albany  to  the  Detroit  Tug  &  Wreck- 
ing Company,  and  the  said  draft  was  deliv- 
ered to  the  deponent,  as  the  president  of  said 
company,  and  this  deponent  took  said  draft 
on  or  about  the  15tb  of  December,  1887,  to 
the  First  National  Bank  of  Detroit,  and  depos- 
ited the  same  for  collection.  No  part  of  said 
mon^  belonged  to  this  deponent,  and  this  de- 
ponent had  no  authority  to  deposit  said  money 
to  the  credit  of  any  other  person  or  corpora- 
tion except  said  Detroit  Tug  &  Wrecking  Com- 
pany. After  said  draft  was  received  as  afore- 
said this  deponent  took  the  same  to  the  First 
National  Bank,  and  by  inadvertence  depos- 
ited the  same  in  bis  own  name  without  the 
addition  of  the  letters '  Ft.,'  and  drew  a  num- 


l)er  of  checks  against  said  money  for  tlie  pur> 
pose  of  paying  the  debts  of  the  said  Detroit 
Tug  &  Wrecking  Company,  to  whom  all  of 
said  money  belonged.  Aftet  the  balance  of 
said  money  remaining  in  the  bank  had  been 
garnished  by  Henry  McMorran,  this  de]H>nent 
went  to  the  bank  to  ascertain  whether  in  the 
deposit  slip  he  had  added  the  letters  'Ft.' 
after  his  name,  which  would  indicate  that 
the  money  was  deposited  by  him  as  president 
of  the  Detroit  Tug  &  Wrecking  Company, 
and  was  their  money.  Upon  examining  this 
slip  this  deponent  discovered  that  be  had 
omitted  to  put  these  words  after  his  name, 
and  he  immediately  added  the  same  to  his 
name,  as  be  thought  he  had  a  right  to  do» 
and  also  notified  the  bank  at  once  that  the 
money  did  not  belong  to  him,  but  belonged 
to  the  Detroit  Tug  &  Wrecking  Compiiny. 
Deponent  further  says  that  he  has  been  anx- 
ious to  have  this  case  tried,  because  nearly 
$1,000  of  the  company's  money  was  tied  up 
by  the  garnishee  in  this  case,  and  he  has 
urged  the  company's  attorneys  several  times 
to  hasten  the  hearing.  When  this  case  was 
first  called  for  hearing  this  deponent  was  in 
Btiftalo,  and  asked  them  to  postpone  the  case 
for  one  day.  Deponent  went  to  Buffalo,  and 
returned  the  next  day,  ready  to  try  the  case, 
but  it  was  postponed  beyond  tlie  following 
day.  On  Thursday  morning  last  this  depo- 
nent had  arranged  to  go  to  Buffalo,  and  noti- 
fied the  company's  attorneys  of  that  fact,  and 
requested  them  not  to  have  the  case  passed. 
He  was  anxious  to  try  it.  After  leaving  the 
office  of  Moore  &  Moore,  attorneys  for  said 
wrecking  company,  this  deponent  found  that 
he  was  not  compelled  to  go  to  Buffalo,  but  to 
Chicago,  where  he  arrived  Friday  morning. 
Deponent  remained  there  Friday  and  arrived 
again  in  Detroit  Saturday  morning,  and  im- 
mediately after  his  arrival  was  very  busily 
engagMl  in  getting  a  boat  fitted  out  for  To- 
ledo from  a  dock  in  Springwells,  and  re- 
mained at  said  work  until  alraut  9  o'clock  p. 
M.  Deponent  heard  nothing  further  from 
the  attorneys  of  the  wrecking  company,  and 
did  not  understand  that  the  case  would  be 
called  on  Friday  or  Saturday;  that,  if  such 
information  was  given  him  at  the  office  of 
the  company's  attorneys,  he  misunderstood 
it.  Deponent  further  says  that  had  be  known 
that  said  cause  would  be  tried  on  Friday  or 
Saturday  morning,  he  would  either  have  been 
here  or  sent  to  this  court  a  statement  under 
oath  of  why  he  was  unavoidably  detained,  if 
he  was  so  detained.  Deponent  further  says 
he  understands  a  telegram  was  sent  to  him  at 
Buffalo  on  Friday  last,  but  said  telegram  was 
never  received  by  this  deponent.  Deponent 
further  says  that  he  can  be  present  next  Mon- 
day, July  16,  at  2  o'clock  p.  m.,  &i  a  witness  in 
this  cause,  and  will  be  ready  and  willing  to 
give  his  testimony  at  that  time.  S.  A.  Mur- 
FHT.  Subscribed  and  sworn  to  before  me  this 
9th  day  of  July,  A.  D.  1888.  Robert  Atkin. 
SON,  Notary  Public,  Wayne  County,  Michi- 
gan." "Thomas  Murphy,  being  duly  sworn, 
deposes  and  says  he  is  treasurer  of  said  De- 
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troit  Tug  &  Wrecking  Company,  and  has  been 
continually  for  more  than  a  year  last  past. 
That  during  all  of  that  time,  and  before,  the 
tug  Gladiator  belonged  to  said  company;  that 
he  knew  of  the  fact  that  said  tug  released  the 
propeller  Albany  from  Bois  BJanc  Island 
reef  and  towed  her  to  Duncan  City  towards 
the  close  of  the  navigation  season  of  1887, 
for  which  said  Detroit  Tug  &  Wrecking  Com- 
pany received,  after  making  some  minor  de- 
ductions, the  sum  of  81,813.86,  and  sad 
money  should  have  been  deposited  in  the 
batik  to  the  order  of  the  company ;  that  8.  A. 
Murphy,  president  of  the  company,  was  not 
authorized  at  any  timeto  deposit  that  money, 
or  any  other  money  belonging  to  the  Detroit 
Tug  &  Wrecking  Company,  in  his  own  name 
in  tiie  First  National  Bank  of  Detroit,  or  any 
other  bank,  and  this  deponent  did  not  know 
that  said  money  was  so  deposited  in  the  in- 
dividual name  of  said  8.  A.  Murphy  until 
after  the  garnishee  process  was  issued  and 
served  in  this  cause.  Deponent  did  nut 
know  the  facts  and  circumstances  under 
which  said  money  was  deposited  by  said  S. 
A.  Murphy  in  bis  own  name,  but  this  depo- 
nent does  know  that  S.  A.  Murphy  was  not 
authorized  so  to  do.  Deponent  further  says 
tbitt  on  Friday.  July  6th,  he  understood  and 
believed  that  the  said  S.  A.  Murphy  was  in 
Buffalo,  N.  Y.,  and  this  deponent  received 
from  Moore  &  Moore,  attorneys  for  said 
wrecking  company,  notice  that  this  cause 
would  be  tried  the  following  morning,  and 
this  deponent,  believing  said  S.  A.  Murphy 
was  in  Buffalo,  N.  Y.,  telegraphed  said  S. 
A.  Murphy  in  words  and  flgures  as  follows, 
to-wit:  •  Detroit,  July  6th,  1888.  To  S.  A. 
Murphy,  Mansion  House,  Buffalo,  N.  T.: 
Moure  &  Moore  hare  got  case  pat  over  to 
Saturday  morning,  but  must  come  to  trial 
then.  [Signed]  Thomas  Mukphy.'  Depo- 
nent believed  that  the  above  dispatch  would 
reach  said  S.  A.  Murphy,  and  this  deponent, 
who  is  the  proprietor  of  the  Murphy  Iron 
Works,  went  to  Chicago  on  Friday  night  on 
business  of  his  own,  this  deixment  not  con- 
sidering it  necessary  for  himself  to  be  pres- 
ent on  the  trial  of  this  cause,  for  the  reason 
that  this  deponent  knew  only  a  portion  of 
the  facts  in  the  case,  and  of  which  said  8.  A. 
Murphy  also  had  as  full  knowl«lge  thereof 
as  this  deponent;  and  besides,  said  S.  A. 
Murphy  had  personal  knowledge  of  the  col- 
lecting and  depositing  of  said  $1,818.86,  and 
the  circumstances  under  which  the  same  was 
deposited,  of  which  this  deponent  had  no 
personal  knowle^lge,  because  this  deponent 
was  not  pi-esent  when  the  money  was  paid 
or  when  tne  money  was  deposited.  Thomas 
MvsPHT.  Subscribed  and  sworn  to  before 
me  this  12th  day  of  July,  A.  D.  1888.  Ai>- 
EXANDER  G.  CoMSTocK,  Notary  Public, 
Wayne  County,  Michigan." 

It  is  not  claimed  by  counsel  for  relator  that 
the  Detroit  Tug  &  Wrecking  Company  is  en- 
titled to  a  new  trial  as  a  matter  of  right; 
nor  is  it  pretended  that  the  judgment  which 
was  rendered  in  the  court  biflow  was  not 


properly  rendered  upon  the  facts  and  law  of 
the  case.  They  admit  their  negligence  in 
not  being  at  the  trial  with  their  witnesses, 
but  ask  under  their  affidavits,  in  which  tliey 
attempt  to  excuse  their  negligence,  that  the 
judgment  may  be  set  aside  and  a  new  trial 
awarded  them  as  a  matter  of  favor,  express- 
ing their  willingness  to  submit  to  any  terms 
which  the  court  may  imfiose  as  a  condition 
of  granting  their  favor.  The  motion,  then, 
was  not  based  upon  a  legal  right,  but  was  ad- 
dressed purely  and  entirely  to  the  discretion 
of  the  trial  judge.  In  granting  or  refusing 
the  motion  the  circuit  judge  exercised  a  ju- 
dicial discretion,  based  upon  testimony  bear- 
ing upon  the  fact  as  to  whetlierthe  wrecking 
company  had  sufficiently  excused  its  negli- 
gence, and  about  which  there  was  conflict  in 
the  affidavits.  The  history  of  judicial  pro- 
ceedings does  not  furnish  a  case  when,  under 
such  circumstances,  a  court  of  last  resort  has 
held  that  the  trial  judge  abused  hht  discre- 
tion when  he  has  decided  without  malice  and 
according  to  the  best  of  his  ability  upon  the 
weight  of  the  testimony.  It  is  true  that  the 
constitution  has  given  this  court  a  general 
superintending  control  over  all  inferior 
couiis,  but  in  the  exercise  of  this  jurisdic- 
tion it  has  never  been  claimed  that  this  court 
can  substitute  our  discretion  for  that  of  the 
inferior  tribunal,  and  compel  it  to  exercise 
and  enforce  our  discretion,  and  not  theirs. 
This  court  has  uniformly  held  that  it  has  no 
authority  to  review  the  discretion  of  trial 
courts  in  granting  or  refusing  new  trials. 
Dibble  v.  Bogers,  2  Mich.  405;  People  ▼. 
Branch  Circuit  Judge,  17  Mich.  67;  People 
T.Wayne  Ci rcuit  Judge, 20  Mich.  22U ;  Grveley 
V.  StilBon,  27  Mich.  153;  Johr  v.  People.  26 
Mich.  426;  People  v.  Saginaw  Circuit  Judge, 
39  Mich.  123;  Mabley  v.  Superior  Judge.  41 
Mich.  82;  Mahoney  t.  People.  43  Mich.  89. 
4  N.  W.  Bep.  546;  People  ▼.  Francis,  52 
Mich.  576,  18  N.  W.  Bep.  364;  Gray  v.  Bar- 
ton, 62  Mich.  186,  28  N.  W.  Bep.  813.  Six 
of  the  cases  above  cited  came  before  this 
court  upon  applications  for  mandamus.  In 
People  v.  Branch  Circuit  Judge,  which  was 
an  application  for  mandamus,  this  court 
said:  "We  are  of  opinion  that  there  was  not 
an  entire  failure  of  any  showing,  but,  on  the 
conti-ary,  tliere  was  something  upon  which 
the  circuit  judge  was  called  upon  to  exercise 
his  judgment;  and,  that  being  so,  the  ques- 
tion wliether  a  new  trial  should  be  granted 
is  one  addressed  to  his  discretion,  and  the  su- 
preme court  has  no  authority  to  review  his 
conclusion,  and  compel  him,  by  mandamus, 
to  rescind  his  order."  In  People  v.  Wayne 
Circuit  Judge,  this  court  said:  "As  the  mo- 
tion was  properly  before  the  ooart  lielow,  we 
cannot  review  its  decision  on  the  facts  so  as 
to  decide  whether  the  new  trial  should  have 
been  granted.  It  was  a  matter  of  discretion 
where  the  action  of  that  court  is  not  open  to 
review."  In  People  t.  Saginaw  Circuit 
Judge,  this  court  held  tliat  "Discretion  is  not 
reviewable  on  mandamtis."  In  Mabley  v. 
Superior  Judge,  a  mandamvs  was  asked  to 
Digitized  by  VjOOQIC 


Mich.) 


DETBOII  TUO  St.  W&ECKUTO  CO.  e.  QABTNEB. 


978 


compel  the  superior  court  of  Detroit  to  va- 
cate an  order  setting  iislde  a  previous  ooa- 
ditiona)  order  for  a  new  trial.  Campbei.l, 
C.  J.,  said:  "As  we  have  no  jurisdiction  by 
fnandamus  to  review  tlie  discretionary  ac- 
tion of  courts  in  such  cases  as  that  before  us, 
we  cannot  grant  tlie  writ."  In  Maboney  v. 
People,  Mr.  Justice  Gkavps  said:  "The  re- 
fusal of  the  court  to  grant  a  new  trial  pre- 
sents no  question.  *  *  *  The  applica- 
tion for  the  new  trial  was  founded  on  matters 
pertaining  to  the  discretion  of  the  court,  and 
not  on  the  ground  of  absolute  legal  right." 
In  People  v.  Francis,  Mr.  Justice  Sherwood 
said:  "We  are  not  permitted  to  review  the 
discretion  of  the  cirouit  Judge  on  a  motion 
tar  a  new  trial."  In  Gray  v.  Barton,  Gray 
had  moved  for  a  new  trial,  wliioh  was  denied. 
He  then  applied  to  this  court  for  a  manda- 
mtu,  and  set  forth  facts  by  affidavit  which 
certainly  appealed  for  the  exercise  of  our  au- 
thority to  interfere  far  stronger  than  the  De- 
troit Tug  &  Wrecking  Company  has  done  in 
this  case;  but  his  application  was  refused, 
and  be  then  flled  a  bUl  for  the  purpose  of  ob- 
taining a  new  trial  upon  several  grounds, 
one  of  which  was  newly-discovered  evidence, 
and  that  the  judgment  was  contrary  to  jus- 
tice. Mr.  Justice  Morsk,  speaking  for  the 
court,  said:  "Complainant  has  hardlyshown 
sufficient  diligence  in  this  respect  to  entitle 
him  to  a  new  trial  In  a  court  of  law  npon  the 
ground  of  newly-discovered  evidence.  •  *  * 
Equity  will  not  relieve  a  party  against  a 
judgment  at  law  on  the  ground  of  ite  being' 
contrary  to  justice,  unless  the  defendant  was 
Ignorant  of  his  defense,  pending  the  suit,  or 
facts  could  not  be  received  as  a  defense  at 
law.  or  unless,  without  any  neglect  or  de- 
faalt  on  bis  part,  he  was  prevented  by  fraud 
or  accident,  or  the  act  of  th**  opposite  party, 
from  availing  himself  of  iiis  defense."  Now. 
what  were  the  facts  presented  to  the  circuit 
judge  upon  the  motion  for  a  new  trial? 
Briefly  stated  they  were  that  the  Detroit  Tug 
A  Wrecking  Company  was  a  corporation  com- 
posed of  three  corporators.  Samuel  A.  Mur- 
phy was  president ;  Thomas  M urphy  was  treas- 
urer. Under  the  statute  these  three  corpora- 
tors must  haveconstituted  its  board  of  direct- 
ors, who  had  the  control  and  management  of 
its  business.  The  president  and  treasurer  rep- 
resented the  company.  The  corporation  was 
a  party  to  the  record,  but  Thomas  and  Samuel 
Murphy  were  its  representatives;  and,  for  all 
purposes  of  appearing  in  court  or  prosecuting 
the  suit,  must  be  regarded  as  the  active,  re- 
sponsible party.  They  were  the  only  persons 
nuthorized  to,  or  who  could,  look  after  its  in- 
terests, and,  so  far  as  the  merits  are  alfected, 
they  mast  be  regarded  as  the  actual  parties 
contesting  the  suit  Their  acts  and  negli- 
gence must  be  regarded  as  the  acts  and  negli- 
gence of  the  corporation.  It  was  tbeir  daty 
to  see  tliat  the  case  of  the  corporation  was 
prepared  for  trial.  If  they  were  witnesses  it 
was  their  duty  to  attend,  equally  as  if  they 
were  the  actual  parties.  No  service  of  sul>- 
posna  could  add  to  tbeir  duty  to  be  present. 


The  cause  was  regularly  set  for  trial  on  Fri- 
day, the  29th  day  of  June,  1888,  and  was 
postponed  until  July  6tb  upon  the  application 
of  the  attorneys  for  the  company.  The  plain- 
tiff at  that  time  came  from  a  distance  with 
his  witnesses  to  attend  the  trial,  and  was 
ready  to  proceed,  and.  as  Samael  A.  Murphy 
was  not  present,  at  the  request  of  the  attor- 
neys for  the  company  it  was  postponed  until 
the  next  day.  The  next  day  the  cause  was 
called  and  the  said  attorneys  then  stated  to 
the  court  tliat  they  had  given  said  Mnrphy 
notice,  and  they  were  in  no  position  to  ask 
for  further  indulgence  or  further  delay,  and 
made  no  request  for  any  f urttier  postpone- 
ment or  further  delay,  in  the  trial,  but  they 
proceeded  with  the  trial  without  objection, 
and  cross-examined  witnesses  for  the  plaior- 
tiff.  It  does  not  ^pear  that  any  suggestion 
was  made  that  either  of  the  Murphys  were 
witnesses  in  the  case,  or  that  they  were  de- 
aired  as  such.  But  in  his  affidavit  for  a  new 
trial  Samuel  Mnrphy  states  that  he  is  willing 
to  be  present  as  a  witness  and  give  his  testi- 
mony. He  may  be  regarded,  then,  in  the 
light  of  a  party  who  expects  to  establish  his 
case  by  his  own  testimony. 

The  showing  made  by  the  two  Murphys 
in  their  affidavits  to  excuse  their  negligence 
is  very  unsatisfactory,  and  to  my  mind  in- 
sufficient. That  of  Sainuel  A.  Murphy  is  es- 
pecially evasive  and  indefinite  upon  mate- 
rial points.  There  is  no  dispute  that  the  case 
was  first  set  for  trial  on  Friday,  the  29tb  day 
of  June.  Was  this  the  day  Mui-phy  swears 
he  was  in  Buffalo?  If  it  was  he  says  he  went 
to  Buffalo  and  returned  tbe  next  day,  ready 
to  try  the  case,  but  it  was  postponed  beyond 
the  following  day.  He  evades  saying  when 
it  was  postponed  to.  The  return  shows  that 
it  was  postponed  to  the  6th  of  July,  being 
one  week.  Did  he  know  that  the  trial  was 
set  for  July  6th  f  He  evades  the  ad  mi  anion 
of  this  fact,  yet  his  attorney  stated  in  open 
court  that  he  bad  notified  him  of  the  fact, 
and  it  is  a  plain  inference  from  tbe  affidavit 
tliat  he  perfectly  understood  that  it  was  set 
for  trial  that  day,  for  he  says  that  on  Thurs- 
day morning  he  "airanged  to  go  to  Buffalo, 
and  notified  the  company's  attorneys  of  that 
fact,  and  requested  them  not  to  have  the  case 
passed.  He  was  anxious  to  try  it;"  but  in- 
stead of  going  to  Buffalo  he  went  to  Chicago, 
arriving  there  Friday  morning.  He  took  no 
steps  to  notify  his  attorneys  of  his  change  of 
desiination,  and  paid  no  further  attention 
wliaiever  to  the  case  he  was  so  anxious  to 
try.  He  returned  home  and  arrived  in  De- 
troit Saturday  morning,  but  made  no  inquiry 
of  his  attorneys  or  others  as  to  what  liad  be- 
come of  the  case  which  he  requested  them 
not  to  have  passed  on  Friday,  and  which  lie 
was  so  anxious  to  try.  but,  according  to  his 
statement,  went  about  his  own  business  or 
the  business  of  the  company,  doubtless  con- 
sidering it  of  more  importance  than  the  busi- 
ness of  the  court.  He  says  he  heard  nothing 
further  from  bis  attorneys,  and  did  not  un- 
derstand that  the  case  wouM  be  called  on 
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Friday  or  Saturday.  He  certainly  did  not 
understand  that  it  would  not  be  called  on 
Friday  or  Saturday.  He  had  given  orders 
not  to  have  it  passed.  This  president  of  the 
company  gives  us  to  understand  that  through 
his  orders  not  to  have  the  case  passed  his  at- 
torneys vroQld  hold  the  business  of  the  court 
in  abeyance  and  the  opposite  party  and  his 
witnesses  dancing  attendance  while  he  was  at- 
tending to  his  own  or  the  company's  business 
nntil  be  found  leisure  to  attend  the  trial.  He 
says  "that  if  such  information  was  given  hlra 
at  the  office  of  the  company's  attorneys  he 
misunderstood  it. "  There  was  no  misunder- 
standing about  it.  He  understood  the  case 
was  set  for  Friday,  and  he  requested  the  attor- 
neys not  to  have  it  passed.  They  gave  him 
no  information  that  it  would  be  called  Satur- 
day. It  is  quite  evident  from  the  return 
that  he  did  not  inform  bis  attorneys  that  he 
was  going  to  Buffalo.  They  expected  him  to 
be  present  at  the  trial,  and,  because  he  was 
not,  asked  a  postponement  one  day.  They  ev- 
idently made  inquiries,  and  gave  notice  to 
Thomas  Murphy,  the  treasurer  of  the  com- 
pany, as  appears  from  the  dispatch  sent  by 
him  to  Buffalo.  Whose  fault  was  it  that  tlie 
dispatch  was  not  received?  It  was  Samuel 
A.  Murphy's,  the  president  of  the  company. 
If  he  had  intended  to  delay  the  case,  and  pre- 
vent it  from  coming  to  trial  on  the  ground  of 
an  absent  witness,  and  compel  Mr.  McMorran 
to  again  bring  his  witnesses  from  Port  Huron, 
be  could  not  have  acted  more  effectually  to 
accomplish  such  result  if  his  attorneys  could 
have  held  the  case  open  on  his  account.  The 
affidavit  of  Thomas  Murphy  shows  that  he, 
too,  was  an  important  witness.  He  knew 
that  the  president  was  absent,  and,  instead 
of  attending  the  trial,  he,  too,  on  Friday 
night,  went  to  Chicago  on  his  own  business. 
So  it  appears  that  this  president  and  treasurer 
of  the  corporation  regarded  their  own  busi- 
ness of  more  importance  than  proceedings  in 
court,  of  wliich  they  had  full  control.  It 
does  not  help  the  case  to  call  these  persons 
merely  witnesses.  If  they  were  merely  wit- 
nesses the  corporation  was  inexcusably  neg- 
ligent in  not  having  secured  their  attendance 
bysubpoena.  Courts  have  uniformity  refused 
to  grant  new  trials  when  such  negligence 
appears.  In  the  case  of  People  v.  Saginaw 
Circuit  Judge,  this  court  held  that  the  discre- 
tion exercised  by  a  circuit  judge  in  opening 
a  judgment  by  default  was  like  the  discretion 
exercised  in  granting  a  new  trial.  In  Hays 
V.  Bank,  21  Ind.  154,  it  was  held  that  press- 
ing business  engagements  were  not  sufficient 
excuse,  on  a  motion  to  set  aside  defttult.  In 
Mncomber  v.  Mayor,  etc.,  17  Abb.  Pr.  36,  it 
was  held  a  default  should  not  be  set  aside  un- 
less there  was  a  meritorious  defense,  and  the 
omission  was  the  result  of  accident  or  mis- 
take without  culpable  negligence.  In  Jarvis 
v.  Worick,  10  Iowa,  29,  it  was  held  that  a 
default  will  not  be  set  aside  when  the  de- 
fendant's excuse  really  admits  a  want  of  dil- 
igence. See,  also,  Edwards  v,  McKay,  73 
111.  570;  Leather  Co.  v.  Woodlej,  75  lU.'  435; 


Schroer  v.  Wessell,  89  HI.  114;  Tbacber  v. 
Haun,  12  Iowa,  308. 

A  plainer  case  of  fanlt  and  inexcnsable 
negligence  on  the  part  of  a  party  having  con- 
trol of  a  cause  in  court  cannot  well  be  im< 
agined.  Besides,  the  facts  upon  which 
Samuel  A.  Murphy  seeks  to  exculpate  himself 
are  contradicted  in  material  points  by  the 
affidavits  of  two  persons.  The  circuit  judge 
was  called  upon  to  pass  ufwn  and  weigh  the 
evidence  produced  before  him  upon  the  mo- 
tion, and  when  that  is  the  case  courts  exer- 
cising a  supervisory  jurisdiction  hare  hitherto 
refused  to  interfere  by  mandamus  with  the 
discretion  of  the  trial  court.  In  King  v. 
Justices  of  Devon,  1  Chit  34,  the  court  re- 
fused to  compel  a  quarter  sessions  to  enter 
continuances, saying:  "Ourpowersaregreat; 
they- are  not  unlimited;  they  are  bounded  by 
some  lines  of  demarcation.  I  am  not  aware 
that  we  have  any  power  to  interfere  with  the 
jurisdiction  of  the  court  l)elow  in  the  way 
suggested."  In  the  case  of  King  v.  Justices 
of  Middlesex.  4  Bam.  &  Aid.  SOO,  Abbott, 
C.  J.,  said:  "There  is  not  an  instance  which 
can  be  cited  where  the  court  have  granted  a 
mandamus  to  justices  to  compel  them  to 
come  to  any  particular  decision."  So,  in  U. 
S.  V.  Judge  Lawrence,  3  Dail.  53,  which  was 
an  application  for  a  mandamus  to  compel 
Jndge  Lawrence  to  issue  a  warrant  to  sp- 
prehend  Captain  Barre,  the  supreme  court  of 
the  United  States  said:  "  We  are  clearly  and 
unanimously  of  opinion  that  a  mandamus 
ought  not  to  issue.  It  is  evident  that  the  di»- 
trict  Judge  was  acting  in  a  judicial  capacity 
when  he  determined  that  the  evidence  was 
not  sufficient  to  authorize  his  issuing  a  war- 
rant for  apprehending  Captain  Barre,  and 
(whatever  might  t>e  the  difference  of  senti- 
ment entertained  by  this  coui-t)  we  have  no 
power  to  compel  a  judge  to  decide  according 
to  the  dictates  of  any  judgment  but  his  own. " 
And  in  Ex  parte  Hoyt,  13  Pet.  279,  290,  Mr. 
Justice  Story,  speaking  for  the  court,  said: 
"It  has  l)een  repeatedly  declared  by  this 
court  that  it  will  not  by  mandamus  direct 
a  judge  what  judgment  to  enter  in  a  suit, 
but  only  will  require  him  to  proceed  to  ren- 
der judgment."  In  Insurance  Co.  v.  Adams, 
9  Pet.  602,  Chief  Justice  Marshali.  cites 
with  approval  the  language  made  use  of  in 
the  opinion  given  in  the  same  case,  reported 
in  8  Pet.  291,  viz.:  "On  a  mandamus  a  su- 
perior court  will  never  direct  in  what  man- 
ner the  discretion  of  an  inferior  tribunal 
shall  be  exercised;  but  they  will,  in  a  proper 
case,  require  the  inferior  court  to  decide." 
To  the  same  effect  are :  Com.  v.  Judges,  etc., 
3  Bin.  273;  Com.  v.  Cochran,  5  Bin.  103; 
Swing  V.  Inhabitants,  etc.,  10  N.  J.  Law,  58; 
County  Court  v.  Daniel,  2  Bibb.  573;  Chase 
V.  Canal  Co..  10  Pick.  244.  The  cases  in 
which  this  principle  is  asserted  might  be  ex- 
tended almost  indefinitely  from  the  earlier 
cases  above  cited  to  the  present  time,  em- 
bracing the  courts  of  every  state  and  country, 
exercisinz  jurisdiction  over  English  speaking 
people.  It  seems  to  me  that  if  all  of  our  o  wn 
Digitized  by  VjOOQIC 


Mich.) 


DETROIT  TUG  &  WRECKING  CO.  e.  GARTNER. 


975 


decisions  upon  this  question  are  to  be  over- 
ruled, and  the  principles  so  universally  and 
uniformly  declared  and  acted  upon  by  other 
coui-ts  are  to  be  disregnrded,  the  inconven- 
iences  and  mischiefs  of  introducing  and  ac- 
knowledging this  practice  ought  to  have  some 
weight  in  inducing  us  to  stand  by  our  former 
decisions.  This  court  is  not  instituted  for 
the  purpose  of  inTeatigating  facts  in  cases  at 
law:  nor  id  it  a  court  of  original  Jurisdiction 
in  equity.  If  the  application  for  a  manda- 
nint  to  compel  a  circuit  judge  to  grant  a  new 
trial  can  be  entertained  in  this  court,  it  will 
be  no  longer  necessary  to  resort  to  bill  in 
equity  for  that  purpose,  and  we  will  &nd  our- 
selves investlgnting  facts  and  weighing  evi- 
dence as  a  court  of  original  jurisdiction  in 
order  to  review  and  reverse  the  judgment  of 
a  trial  court,  a  practice  never  contemplated 
and  never  authorized  by  the  constitution  and 
laws  of  this  state.  If  this  court  assumes 
the  authority  to  correct  and  overrule  the 
discretion  of  the  inferior  tribunals  in  the 
granting  or  refusing  new  trials,  it  is  difficult 
to  perceive  why  every  case  may  not  be  re- 
viewed upon  mandamus.  There  is  nothng 
peculiar  in  the  circumstances  of  this  case, 
unless  it  be  the  confessed  fault  of  the  peti- 
tioner in  not  being  at  the  trial,  that  distin- 
guishes this  case  from  any  other  when  a  new 
trial  is  desired,  and  the  result  would  be  that 
this  court  would  be  overrun  with  motions  for 
mandamus  and  the  time  of  the  court  talcen 
up  in  the  disposition  of  cases  where  we  will 
measure  our  discretion  with  that  exercised  by 
the  circuit  judges;  and  if  we  find  tliey  are  not 
quite  as  broad  as  onr  own,  we  will  overrule 
and  set  them  aside.  It  is  gravely  claimed 
that  the  circuit  judge  in  this  case  abused  his 
discretion,  and  therefore  exercised  none.  We 
have  seen  that  there  was  evidence  for  him  to 
pass  upon,  and  tliat  the  evidence  showed  a 
plain  case  of  negligence  for  which  no  suffi- 
cient excuse  whs  given;  but  it  is  not  our 
province  to  pass  upon  tlie  sufficiency  of  the 
excuse;  that  was  for  the  circuit  judge  to  de- 
cide. The  exercise  of  an  honest  judgment, 
however  erroneous  it  may  lie,  is  not  an  abuse 
of  discretion.  Simply  to  assert  that  a  judge 
has  abused  his  discretion  is  merely  to  apply  an 
epithet  without  defining  the  act.  Advocates  of 
the  doctrine  of  the  right  to  interfere  by  man- 
damus in  matters  of  discretion  usually  assert 
that  the  abuse  must  be  gross  and  palpable, 
so  that  the  decision  can  be  only  explained  as 
the  result  of  caprice,  passion,  or  partiality. 
No  man  can  review  the  facts  of  this  case  and 
say  with  any  honesty  of  intent  that  Judge 
Gartner,  in  denying  tiie  motion  for  a  new 
trial,  acted  eitiier  through  caprice,  partiality, 
or  passion.  When  an  exercise  of  discretion 
shall  be  influenced  by  such  causes,  and 
brought  to  my  attention,  I  shall  be  ready  to 
apply  the  corrective  authority  which  we  have 
to  prevent  injustice;  until  then  I  must  sig- 
nify ray  satisfaction  with  the  former  decisions 
of  this  court  upon  the  practice. 

One  other  point,  not  ap|)earing  in  the  record 
but  urged  upon  our  attention  with  great 


force  by  the  attorney  of  petitioner,  demands 
a  passing  notice.  While  admitting  that  there 
was  fault  upon  the  part  of  the  company,  yet 
he  urged  that  the  judgment  of  $1,000  was 
too  great  a  fine  to  be  inf.icted  on  the  oorpora- 
tiun  for  the  default  of  its  officers.  He  an- 
nounced his  willingness  to  pay  any  reasona- 
ble sum  imposed  as  terms,  but  insisted  that 
$1,000  was  too  mnch.  While  admitting  the 
force  of  this  argument  as  tending  to  influence 
our  discretion  in  opposition  to  that  of  the 
circuit  judge,  and  excite  our  sympathy  for 
his  unfortunate  client,  yet  I  m  ust  suggest  that- 
such  considerations  have  no  legitimate  place 
in  the  argument  of  the  question.  The  fact 
that  a  judgment  is  obtained  for  or  against  a 
party  who  moves  for  a  new  trial  lias  no  bear- 
ing upon  the  question  whether  the  judge  has- 
ahused  his  discretion  in  granting  or  refusing, 
the  motion.  In  Ex  parte  Whitney,  13  Pet. 
404,  Justice  Story  said:  "A  writ  of  man- 
damus is  not  the  appropriate  remedy  for  any 
errors  which  may  be  made  in  a  cause  by  S' 
judge  in  the  exercise  of  his  authority,  al- 
though they  may  seem  to  bear  barsiily  or  op- 
pressively on  the  ptaty."  These  considera- 
tions appealed  as  strongly  to  the  conscience  of 
the  court  in  the  cases  of  Miller  v.  Morse.  2S' 
Mich.  868,  and  Gray  v.  Barton,  62  Mich.  186, 
28  N.  W.  Rep.  813,  when  judgments  were  ot>- 
tained  by  fraud  and  false  swearing  as  was  al- 
leged for  nearly  as  large  and  a  larger  amount 
than  tills,  and  yet  this  court  refused  to  grant 
new  trials,  notwithstanding,  because  ot  the 
negligence  of  the  parties  which  had  been- 
passed  upon  and  ruled  against  them  by  the 
trial  court.  I  think  the  writ  of  mandamus 
should  be  denied. 

MoHSB  and  LoNO,  JJ.,  concurred  with 
Cbahflim,  J. 

Sherwood,  G.  J.,  {disssnttnff.)  Henry 
McMorran  obtained  a  judgment  against  Sam- 
uel A.  Murphy  in  the  Wayne  circuit,  and 
garnished  the  First  National  Bank  of  De- 
troit. The  bank  filed  an  answer  in  the  gar- 
nishee proceedings,  stating  at  the  time  the 
writ  was  served  it  had  in  its  possession 
$985.65,  and  that  petitioner  claimed  the 
money.  Petitioner  was  thereupon  ordered' 
by  said  circuit  court  to  appear  and  interpleadr 
and  petitioner  complied  with  the  order.  The 
cause  came  on  for  trial  in  July,  1888.  Mur- 
phy was  petitioner's  main  witness,  and  he 
failed  to  secure  his  attendance,  and  postpone- 
ment of  the  trial  was  bad  until  the  next  day, 
and,  petitioner  being  then  unable  to  produce 
the  Witness  and  make  his  proofs,  judgment 
was  taken  against  petitioner,  and  time  al- 
lowed him  to  move  for  a  new  trial,  which  mo- 
tion was  duly  entered,  heard  by  the  court,  and 
denied.  This  court  is  now  asked  to  issue  a  writ 
of  mandamus,  requiring  the  circuit  judge  t» 
grant  the  newtrlal  and  set  aside  the  order  deny- 
ing same.  The  affidavits  accompanying  the 
relator's  petition  show  that  S.  A.  Murphy  was 
the  president  of  petitioner;  that  the  money 
in  the  bank,  garnished,  was  owned  by  relator. 
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and  should  have  been  deposited  to  its  credit 
at  the  time  the  writ  of  garnishment  issued. 
It  further  appears  from  the  affidavit  of  S.  A 
Marpbj  that  defendant  was  anxious  to  try 
■aid  cause,  and  that  the  reason  the  witness 
was  not  [iresent  to  give  his  testimony  when 
the  cause  was  tried  waa  because  of  his  not 
receiving  telegrams  from  his  attorneys,  and 
a  misnnderstanding  between  him  and  Ihem 
as  to  the  time  when  it  would  be  necessary  for 
him  to  be  in  court.  TtiiB  fact  is  not  denied 
by  the  answer  of  the  respondent.  If  vrtiat  is 
stated  in  the  petition  and  accompanying  affi- 
davits, and  not  denied  by  the  respondent,  is 
true,  tlie  judgment  against  the  petitioner 
ought  never  to  have  been  rendered,  and  it 
should  not  be  deprived  of  the  riglit  to  make 
■nch  showing  upon  a  trial  of  the  case  where 
it  may  be  permitted  to  give  all  its  testimony 
in  evidence,  unless  it  has  wantonly  or  con- 
temptuously abandoned  the  cause,  which 
doee  not  appear  to  have  been  done  in  this 
case.  I  think  the  circuit  court  should  have 
granied,  upon  proper  terms,  the  petitlcmer's 
motion  for  a  new  trial,  and  the  mandamus 
ought  to  be  granled  as  prayed,  but  upon  the 
terms  of  payment  of  costs  in  this  court  and 
at  the  circuit  to  the  present  time.  It  is  said 
that  a  new  trial  in  this  case  waa  not  a  mat' 
ter  oC  right,  but  was  within  the  discretionary 
power  of  the  circuit  court;  that  the  circuit 
judge  exercised  that  discretion,  and  that  this 
court  cannot  now  review  it;  that  such  is  the 
tenor  of  all  the  decisions  in  this  country  and 
in  England;  and  that  to  bold  otherwise 
woiuid  not  only  necessitate  the  overruling  of 
all  the  decisions  upon  ths  subject,  but  would 
bring  into  this  court  a  class  of  eases  never 
before  known  in  courts  of  last  resort,  exer- 
cising only  an  appellate  jurisdiction.  This 
is  clearly  a  mistake,  and  no  otiieir  authorities 
need  be  cited  than  those  referred  to  in  my 
Brother  Chahfun's  opinion  given  in  this 
case.  The  discretion  vested  in  the  circuit 
court  in  tliis  matter  is  a  legal  one,  as  all  the 
authorities  concede.  Now,  what  is  under- 
stood by  legal  discretion?  Certainly  it  is  not 
an  arbitrary  one.  When  exercised  arbitra- 
rily by  a  court  it  becomes  an  abuse  of  legal 
discretion. .  It  must  be  conceded  that  the  cir- 
cuit court  has  no  right  or  power  to  exercise 
its  discretion  in  any  such  way,  and  whenever 
it  does  it  is  the  right  of  any  injured  party  to 
have  the  case  reviewed  in  the  appellate  court, 
and  have  the  injustice  corrected.  A  legal 
discretion  is  one  that  is  regulated  and  gov- 
erned by  well-known  and  established  princi- 
ples of  law.  It  can  never  be  used  or  invoked 
to  destroy,  nor  to  deprive  a  party  of  his  prop- 
erty rights.  Thoseare  absolute,  and  no  court 
is  vested  with  the  power  to  destroy  these,  nor 
to  deprive  a  party  of  tliem,  except  as  public 
necessity  may  require;  and  that  is  not  this 
case.  Legal  discretion  can  only  be  exercised 
in  securing  to  a  party  his  Hbaolute  rights  and 
in  their  protection  in  some  way;  and  when 
the  discretion  of  a  court  is  used  for  any  other 
purpose,  it  becomes  arbitrary  and  oppressive, 
and  can  never  be  regarded  when  so  used  as 


anything  but  an  abuse  of  discretion  which  is 
itself  a  violation  of  the  law,  both  tyrannical 
and  intolerable.  Where  a  party  by  a  suit  in 
a  court  seeks  to  enforce  any  of  bis  absolute 
rights,  or  when  such  rights  are  assailed  in  a 
court  of  justice,  and  he  has  been  summoned 
in  to  protect  tliem,  and  he  has  not  tnken  the 
proper  means  for  such  purpose,  or  if  such 
means  have  been  resorted  to,  and  be  has  been 
negligent  in  enforcing  them,  the  court  can- 
not impose  as  a  penalty  for  such  mistake  or 
neglect  the  destruction  of  each  rigiita  in 
granting  relief,  but  may  subject  the  careless 
or  negligent  party  to  such  reasonable  terms 
as  wiU  save  the  adverse  party  harmless  in  the 
premises,  and  at  the  time  save  to  the  former 
bis  rights  that  are  being  eo forced  or  protect- 
ed if  attacked,  and  in  doing  this  tlie  court 
may  exercise  a  reasonable  discretion,  but 
beyond  this  the  court  cannot  go,  without  sub- 
jecting his  action  to  review  in  tlie  appellate 
court.  It  cannot  assume,  in  addition  to  the 
power  thus  given,  the  right  to  destroy  or 
witlihold  the  very  rights  the  discretionary 
power  was  given  to  enforce  or  protect.  Any 
otlier  rule  than  the  one  hei-ein  indicated 
would  place  tlie  alMolute  right  of  every  indi- 
vidual, when  an  attempt  is  made  to  enforce 
or  to  protect  them  in  a  court  of  justice,  at  the 
arbitrary  will  or  caprice,  it  may  be,  of  the 
judge  who  may  at  the  time  be  bearing  the 
case.  I  know  of  no  case  recognized  as  law 
going  so  far,  and  if  one  can  lie  found  I  have 
no  hesitation  in  saying  its  authority  should 
be  disregarded.  If  what  is  claimed  in  this 
record  on  the  part  of  the  relator  is  true,  and 
for  the  purpose  of  disposing  of  the  questioD 
raised  it  must  be  so  regarded,  by  the  action 
of  the  circuit  judge,  relator  has  l>een  irrevo- 
cably deprived  of  his  property  to  the  extent 
of  over  $1,000,  if  that  action  is  to  stand, 
and  this,  we  are  told,  is  no  more  than  the 
exercise  of  a  sound,  legal,  discretion,  arbi- 
trarily conferred  upon  the  circuit  judge. 
With  my  understanding  of  the  law  I  can 
never  give  my  assent  to  such  a  doctrine.  It 
is  not,  as  is  supposed,  the  right  to  the 
$1,000  that  relator  asks  a  favor  of  th«  court 
to  protect.  This  lie  demands  as  his  right. 
But  the  favor  it  asks  of  the  court,  and  which 
the  court  has  the  discretionary  power  to 
grant,  is  that  the  terms  to  he  imposed  for 
its  ne|;leet  in  making  good  its  defense  at  the 
first  opportunity  presented  shall  not  exceed 
those  necessary  to  save  harmless  the  opposite 
party,  and  upon  these  terms  I  think  tlw  mo- 
tion for  a  new  trial  should  be  granted,  and 
tliat  the  writ  should  issue  to  that  effect. 

Gakpbkli.,  J.  If  the  policy  <^  this  state 
ttad  not  become  fixed  in  favor  of  resorting  to 
motions  for  new  trial  in  all  cases,  in  prefer- 
ence to  bills  In  equity,  there  would  be  force 
in  the  suggestion  tiiat  the  remedy  should  be 
sought  in  that  wi^;  and  it  is  undoubtedly 
true  that  in  the  cases  when  equity  did  not 
exercise  jurisdictioa,  and  which  usually  in- 
volved a  knowledge  in  the  circuit  judge  de- 
pending on  Ills  attendance  ummi  the  triaL  and 
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seeing  and  hearing  witnesses,  'and  obtaining 
an  acquaintance  with  matters  not  as  well  in- 
telligible by  others,  the  exercise  of  his  discre- 
tion cannot  generally  be  reviewed.  But 
where  a  bill  in  equity  would  lie,  its  decisions 
were  appealable  as  in  all  other  cases,  and  to 
compel  a  parly  to  resort  to  a  motion,  and  then 
deny  him  resort  to  an  appeal,  would  be  to 
deprive  Iilm  of  a  valuable  right.  This  case 
is  one  which  would  come  within  the  juris- 
dicticm  of  equity,  had  that  jurisdiction  been 
retained,  and,  this  being  so,  I  think  this  coort 
has  power  to  review  it,  and  mandamiis  is  the 
only  remedy  for  that  purpose.  I  concur  with 
the  chief  justice. 


ChaodociC.  President  of  the  Village  of  Al- 
legan, t).  Day,  Justice  of  the  Peace. 
(/Supreme  Court  of  Mlchigiin.    Juae  28, 1889.) 

MUSICIPAI^  CktaFOBATKlXS— ST-IiAW»— lilCBNSBS. 

1.  A  village  by-law,  feqoirln^  parsons  selling 
fresh  meats  in  the  streets  In.  less  than  speclflea 
qiiantities  to  pay  a  license,  cannot  be  sustained 
uader  the  ebui«r  of  the  village  of  Allagan,  nro- 
▼iaing  (artiote  0,  |  a,  subd.  10)  that  'the  board  of 
trustees  shall  have  full  power,  within  said  village, 
•  •  •  to  license  and  regnlate  •  •  •  hawk- 
ers, hncksters,  peddlere, " etc.,  "and  to  ra^alre  the 
paymeot  of  reaaoBAbto  lioeasa  taea, "  whete  it  ap- 
pears that  ao  other  Ucensa  is  required  for  the  sale 
of  food. 

2.  There  being  no  market  reg^Iatkms  in  the  vil- 
laga,  a  llosnae  fee  of  910  per  montta  tor  a«oh  occa- 
patton  ia  unieasoDaMe  and  void,  evea  tf  the  char- 
ter authorized  the  exaotioa  oJT  a  license  fee. 

8.  The  imposition  of  such  a  license  fee  cannot  be 
■astafaied  as  aa  exercise  of  the  polloe  power  for 
the  benefit  of  pataUe  taesltb  or  the  preaervaUoD  of 
good  order. 

Application  for  mandamtu  \!>j  Joseph  W 
Ghaddock,  president  of  the  village  of  Allegan, 
against  Fayette  S.  Day,  justice  of  the  peace 
of  the  township  of  Allegan. 

Charles  R.  WUkea,  for  relator.  Pop*  A 
Hart,  for  respondent.     % 

MoRSR,  J.  Applicittion  for  mandatnut. 
April  7,  1882.  the  president  and  board  of 
trusters  of  the  villapre  of  Allegan  adopted  the 
following  by-law,  being  No.  16  of  the  tiy-laws 
of  said  village:  "By-Law  16.  Section  1.  It 
shall  not  be  lawful  for  any  person  to  sell  or 
olTer  for  sale,  on  any  street  in  tlie  village  of 
Allegan,  any  fresh  meat  of  any  animal.  In 
Hh-cis  or  quantities  less  than  one-quarter  of 
any  such  aniinul,  withont  first  paying  into 
the  village  treasury  the  sum  of  ten  dollars, 
in  advan'  e  for  each  month,  and  obtaining 
from  the  clerk  a  permit  for  such  sale.  Any 
person  violating  any  of  the  provisions  of  this 
by-law  shall,  on  conviction  thereof,  l)e  pun- 
ished by  a  line  in  a  sum  not  less  than  815.00, 
nor  more  than  825.00,  or  by  imprisonment 
in  the  county  jail  for  a  period  not  exceeding 
80  days."  It  is  alleged  in  the  petition  for 
mandamus  that  one  Charles  Scherraerhorn, 
of  said  village  of  Allegan,  did,  on  the  26th 
day  of  January,  1889,  "go  about  from  place 
to  place,  and  from  street  to  street,  selling 
fresh  meat  of  beef  and  swine  in  pieces  and 
quantities  less  than  a  quarter  of  such  ani- 
v.42.N-.w.no.  14—62 


mals,  on  the  public  streets  in  siiid  vilLige, 
contrary  to  the  provision  of  said  by-law  10." 
On  the  8th  day  of  February,  tl»e  relator,  as 
president  of  said  village,  made  a  complaint 
in  writing  and  on  oath  before  Fayette  S. 
Day,  the  respondent,  a  Justice  of  the  peace 
in  and  for  the  township  of  Allegan,  in  which 
township  tht-  said  village  is  situated,  praying 
for  the  issuing  of  a  warrant  by  said  justice 
for  the  arrest  of  said  Scherraerhorn  for  vio- 
lating said  by-law;  that  the  charter  of  the 
village  requires  all  prosecalions  for  violations 
of  the  ordinances  and  by-laws  of  said  village 
to  be  brouglit  before  some  justice  of  the  peace 
for  the  said  township  of  Allegan,  and  author- 
izes such  justice  to  issue  a  warrant  for  the 
arrest  and  apprehension  of  any  offender 
agriinst  said  by-laws;  and  ft  is  fnrtlier 
claimed  that  there  is  no  other  method  of  en- 
forcing the  provisions  of  said  by-Uw  No.  16, 
except  bv  complaint  and  warrant.  See  see- 
tions  1,  2,  art.  30,  set  No.  800,  Local  Acts 
1883,  pp.  518,  519.  The  said  justice  of  the 
peace  refused  to  entertain  said  complaint, 
and  refused  to  issue  a  warrant.  There  are 
but  two  justices  of  the  peace  residing  in  said 
township  of  Allegan,  the  respondent  and 
James  E.  Fui.lek,  and  it  ia  shewn  by  the 
petition  for  the  writ  that  FrLLEB  was  ill 
and  unable  to  attend  to  business.  The  writ 
of  manilamua  ia  asked  to  compel  the  said 
Fayette  S.  Day  to  entertain  tlie  complaint 
against  said  Scbermerhom  for  the  violation 
of  said  by-law,  and  to  issue  his  warrant  for 
tlie  arrest  and  aiiprehension  of  said  Sciiermer- 
horn,  that  he  may  be  apprehended  and  held 
to  answer  said  complaint  and  further  dealt 
with  in  relation  to  the  same  as  law  and  jus- 
tice may  require.  The  respondent  makes 
answer  to  the  order  to  show  cause,  hereto- 
fore issued  by  this  court,  in  which  he  ad- 
mits that  relator  is  president  of  the  village  of 
Allegan,  and  authorized  to  see  that  its  ordi- 
nances and  by-laws  are  enforced,  and  that 
the  by-law  in  question  was  adopted  by  the 
president  and  trustees  of  said  village:  but 
alleges  that  said  by-law  was  never  published 
in  any  newspaper  printed  and  circulating  in 
said  village  of  Allegan,  as  required  by  the 
charter  of  said  village,  it  being  printed  In 
the  form  of  a  supplement  to  the  Allegan 
Democrat,  a  newspaper  published  and  circu- 
lating weekly  in  said  village,  whicti  said 
supplement,  containing  only  ordinances  and 
by-laws,  was  foldnl  in  and  put  in  circulation 
with  the  regular  issues  of  said  newsptiper; 
and  iillegf's  tliat  this  method  of  circulation  is 
not  a  compliance  with  the  provision  of  the 
charter.  Admits  that  relator  made  complaint 
as  stated  in  petition.  Admits  that  he  refused 
to  entertttin  said  complaint.  Avers  that  he 
so  refused  because  he  believed,  and  still  be- 
lieves, that  said  by-law  is  illegal  and  void  be- 
cause the  president  and  board  of  trustees  had 
no  power  or  authority,  under  the  charter  of 
said  village  of  Allegan,  to  pass  said  by-law; 
and  that  said  by-law  is  void  because  it  is  un- 
reasonalde,  and  in  restraint  of  trade;  and 
tliat  the  only  object  and  effect  of  said  by-law 
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No.  16  is  to  restrain  certain  persona  from 
selling  fresh  meats  in  quantities  less  than 
one-quarter  of  an  animal,  so  as  to  protect 
those  selling  at  retail  in  tlieir  shops.  Ue  also 
submits  that  the  by-law  is  void  because  not 
published  according  to  law,  as  heretofore 
stated.  He  further  answers  that  there  has 
never  been  any  public  market  fixed  or  es- 
tablished in  said  village,  and  no  rule,  ordi- 
nance, regulation,  or  by-law  has  ever  been 
adopted  or  passed  by  the  board  of  trustees 
estiiblishing  or  regulating  a  market  or  mar- 
kets in  said  village;  and  submits  that  said 
by-law  No.  16  does  not  provide  for  regulat- 
ing or  licensing  "hawkers,  hucksters,  or 
peddlers"  under  the  power  given  in  the  char- 
ter of  said  village,  and  that  its  effect  is  to 
discriminate  unjustly  in  favor  of  a  certain 
class  of  persons  in  the  business  of  selling 
fresh  meats,  and  against  other  persons  in  the 
same  business,  and  tliat  said  by-law  provides 
for  an  unjust  tax  and  not  for  a  license.  We 
do  not  consider  it  necessary  to  determine 
whether  the  by-law  was  properly  published 
under  the  law. 

It  is  claimed  by  counsel  for  the  relator  that 
this  by-law  No.  16  is  within  the  powers 
granted  to  the  president  and  board  of  trus- 
tees of  the  village  of  Allegan,  under  its 
charter,  and  such  counsel  places  it  as  a  by- 
law regulating  and  licensing  peddlers;  that 
section  2,  subd.  10,  art.  6  of  the  chrtrter  au- 
thorizes them  to  license  and  regulate  "hawk- 
ers, hucksters,  and  peddlers  witliin  the  lim- 
its of  said  village,  and  to  require  the  pay- 
ment of  reasonable  license  fees."  This  sub- 
division 10  reads  as  follows:  "Sec.  2.  The 
board  of  trustees  shall  have  full  power  with- 
in said  village.  •  *  *  Tenth.  To  license 
and  regulate  theaters,  shows,  traveling  con- 
certs, auctioneers,  or  auction  sales,  gift  en- 
terprises, hawkers,  hucksters,  peddlers,  and 
pawnbrokers,  or  prohibit  them  from  solic- 
iting patronage  of  the  community  within 
the  limits  of  said  vilhige;  and  to  require  the 
payment  of  rciisonable  license  fees. "  By  an 
examination  of  the  ordinances  and  by-laws 
of  the  village  of  Allegan  it  appears  that  the 
subject  of  licenses  is  treated  under  by-laws 
Nos.  II  and  19,  No.  11  being  devoted  enlii-e- 
ly  to  auctioneers.  But  the  amount  of  license 
fees,  and  the  regulations  relative  to  "hawk' 
ers,  hucksters,  and  peddlers,"  are  found  en- 
tirely within  by-law  No.  19.  Peddlers  and 
hawkers  of  any  articles,  except  fruit,  food, 
or  feed,  are  charged  a  license  of  $5  i>er  day. 
Stand  licenses  are  placed  at  $1  per  day  No 
license  is  anywhere  required  for,  or  any  tiix 
placed  upon,  the  sale  of  food,  except  in  the 
case  of  those  selling  fresh  meats  in  the  quan- 
tities, on  the  street,  as  mentioned  and  pre- 
scribed in  by-law  No.  16.  We  do  not  think 
this  by-law  can  be  sustained  as  a  regulntion 
of  hawkers  or  peddlers,  as  it  is  evident  it 
was  not  so  intended  by  its  fraraers.  Indeed, 
it  appeal's  to  be  open  to  the  charge  of  the  re- 
spondent that  it  was  passed  in  the  interest  of 
the  persons  in  said  village  selling  fresh  meat 
in  shops,  and  in  restraint  of  trade.     It  is 


quite  common  in  these  later  days  for  certain 
classes  of  citizens — those  engaged  in  tills  or 
that  business — to  appeal  to  the  government 
— national,  state,  or  municipal — to  aid  them 
by  legislation  against  another  class  of  citi- 
zens engaged  in  the  same  business,  but  in 
some  other  way.  This  class  legislation, 
when  indulged  in,  seldom  beneSts  the  gener- 
al public,  but  nearly  always  aids  the  few  fur 
whose  benefit  it  is  enacted,  not  only  at  the 
expense  of  the  few  against  whom  it  is  osten- 
sibly directed,  but  also  at  the  expense  and  to 
the  detriment  of  the  many,  for  whose  bene- 
fit all  legislation  should  bie,  in  a  republican 
form  of  government,  framed  and  devised. 
This  kind  of  legislation  should  receive  no  en- 
couragement nt  the  hands  of  the  courts,  and 
only  upheld  when  it  is  strictly  witliin  the 
legitimate  power  of  congress,  or  the  state  or 
municipal  legislatures.  In  the  present  c«se 
the  argument  is  strenuously  made  that  the 
village  has  the  right  to  regulate  the  selling 
of  fresh  meats,  under  the  authority  of  sul^ 
division  10,  and  that  such  a  regulation  is  not 
in  restraint  of  trade;  that  the  impoiiition  of 
the  $10  monthly  is  not  a  tax,  but  a  license, 
and  that  it  is  not  in  restraint  of  trade,  and 
the  license  fee  is  not  unreasonable,  i'he 
counsel  for  relator  cites  a  large  numlier  of 
cases  in  support  of  his  position.  It  is  con- 
ceiled  that  no  public  market  has  ever  been 
established  in  the  village,  and  that  there  have 
never  been  any  market  regulations,  and  it  is 
not  pretended  that  by-law  No.  16  was  in- 
tended as  a  market  regulation.  It  is  nut 
passed  under  any  authority  to  regulate  the 
use  of  the  public  streets,  nor  yet  can  it  l>e 
said  to  be  an  exercise  of  the  police  power  in 
the  interest  of  the  public  health.  It  does  not 
prohibit  the  sale  of  fresh  meats  in  the 
streets,  in  quantities  above  the  quarter  of  an 
animal,  and  has  no  reference  wtiatever  to 
the  character  or  condition  of  the  meat  sold. 
It  must  be  sustained,  if  it  can  be  sustiined 
at  all,  under  the  tenth  subdivision  of  section 
2  of  the  charter,  heretofore  quoted,  and  the 
counsel  for  relator  substantially  admits  this 
in  his  argument  A  sufficient  answer  to 
this  plea  would  be  that  it  manifestly  was  not 
intended  as  an  exercise  of  power  under  this 
subdivision.  It  is  evident  that  it  w<is  simply 
an  exercise  of  arbitrary  and  unauthotizMl 
class  legislation  for  the  benefit  of  a  few 
shop-keepers,  and  an  unjust  discrimination 
against  those  who  desired  to  sell  from  carts 
or  wagons  about  the  village.  It  is  diihcult 
to  perceive  how  such  a  by-law  could  be  of 
public  benefit.  Its  tendency  would  be,  if  en- 
forced, to  increase  the  price  of  fresh  meat  to 
the  consumer,  while  it  could  serve  no  useful 
or  beneficial  purpose,  as  an  offset  to  this  in- 
creased cost  of  an  article  of  daily  and  neces- 
sary food.  In  almost  every  case  cited  by  the 
relator's  counsel  to  sustain  this  by-law  there 
was  a  public  market  in  the  village  or  city, 
and  such  a  by-law  was  adjudged  valid  upon 
the  ground  that  it  was  a  market  regulation. 
See  Buffalo  v.  We'  ster,  10  Wend.  102;  Busii 
V.  Seabury,  8  Johns.  327;  Chicago  v.  Bartee. 
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100  m.  59;  Rochester  v.  Pettinger,  17  Wend. 
265;  Nightengale's  Case,  11  Piclc.  168. 

In  Ash  V.  People.  11  Mich.  352,  an  ordi- 
nance prohibiting  persons  from  keeping  a 
meat  market,  or  stand  outside  of  the  market, 
without  a  license,  was  held  valid  by  a  ma- 
jority of  the  court,  on  the  ground  that  the 
license  fee  of  $5  a  year  was  a  reasonable 
market  regulation  for  the  indemnity  of 
the  city  for  the  expense  of  attending  the 
supervision  of  the  business  at  the  place 
licensed;  but  in  the  present  case  there  is  no 
market  established  in  Allegan,  and,  conse- 
quently, no  market  regulations.  The  busi- 
ness engaged  in  by  Schermerhorn  is  an  inno- 
cent and  useful  one,  and  sanclioned  by  the 
general  laws  of  this  state;  and,  if  it  be  con- 
ceded that  the  village  authorities,  under  the 
charter,  have  a  right  to  exact  a  license  fee 
as  a  compensation  for  the  expense  of  the  su- 
pervision of  the  trade,  yet  the  fee  proposed 
to  be  exacted  by  by-law  No.  16,  to-wit,  910 
per  month,  is  excessive  and  unreasonable, 
and  therefore  void. 

Nor  can  it  be  sustained  under  any  claim 
of  an  exercise  of  the  police  power  for  the 
beneflt  of  the  public  health,  or  in  the  preser- 
vation of  good  order  in  the  community,  aa 
there  is  no  showing  anywhere  in  the  record 
that  the  by-law  was  piissed  for  the  beneflt  of 
the  health  of  the  people  of  the  villagp,  or  in 
the  maintenance  of  good  order ;  and  it  is  not 
easy  to  see  how  the  business  of  selling  meat, 
as  carried  on  by  Scherraerhnrn,  would  be 
any  more  prejudicial,  either  to  tlie  health  or 
good  order  of  the  community,  than  if  he  was 
selling  in  a  butcher  shop;  nor  would  the  ex- 
action of  such  a  license  or  tax  as  the  one  pre- 
cribed  in  this  case  be  the  proper  method  of  po- 
lice regulation,  in  case  eitlier  the  public 
health  or  order  was  liable  to  be  imperiled  by 
this  method  of  selling  fresh  meat.  The  con- 
trol and  regulation  of  the  business,  to  guard 
against  either  the  danger  to  the  health  or 
good  order  of  the  community,  would,  if  of 
any  beneflt,  have  to  be  exercised  in  other 
ways  than  by  the  imposition  of  a  license  fee  or 
tax  upon  all  dealers  from  carts  or  wagons 
alike,  without  reference  to  anything  save  the 
business  they  were  to  engage  in.  and  so 
heavy  as  to  be  in  effect  a  penalty  rather  than  a 
license.  This  by-law.  as  before  said,  had  its 
purpose,  which  was  not  in  the  direction  of  a 
police  regulation,  but  in  restraint  of  trade. 
The  law  will  not  allow  the  right  of  property  or 
business  to  be  invaded  under  the  guise  of  a 
police  regulation  for  the  beneflt  of  the  pub- 
lic health  or  good  order,  when  it  is  manifest 
tliat  such  is  not  the  object  or  purpose  of  the 
enactment  or  by-law.  Austin  v.  Murray, 
16  Pick.  126.  The  by-law  in  question  here, 
in  effect,  gives  the  right  to  sell  fresh  meat 
to  a  few  in  exclusion  of  all  others.  It  would 
tend  to  greatly  enhance  the  price  of  a  neces- 
sary article  of  food,  and  to  compel  a  loss  of 
time,  by  forcing  all  the  people  of  Allegan  to 
resort  to  the  butcher  shops  to  procure  their 
daily  supply;  "If  all  fresh  meats  may  thus 
be  controlled  in  their  sale,  all  kinds  of  meats, 


bread-stuffs,  vegetables,  and  fruits  may  be 
brought  under  the  same  restriction. "  If  this 
may  be  done,  the  business  of  sellingfood  would 
fall  into  the  hands  of  the  few,  and  all  com- 
petition outside  of  the  shops  and  stores  would 
be  destroyed,  and  the  people  oppressed. 
Such  a  by-law  is  not  reasonable,  and.  In  this 
case,  the  license  fee  or  tax,  whichever  yon 
may  call  it,  is  so  extortionate  as  to  mak«  it 
almost  prohibitory.  See  Uloomington  v. 
Wahl.  46  lU.  489.  494;  Chicago  v.  Bumpfl, 
45  111.  90;  Dunham  v.  Rochester,  5  Cow. 
462;  Barling  v.  West,  29  Wis.  807;  Hayes  v. 
Appleton,  24  Wis.  642;  Gale  v.  Kalamazoo, 
28  Mich.  344;  1  Dill.  Mun.  Corp.  §g  253-256, 
296. 

The   writ   must  be  dented,  with   costs 
against  the  relator. 

Shebwood,  C.  J.,  did  not  sit    The  other 
justices  concurred. 


O'Brien  v.  Fvlkebsok. 
{Supreme  Court  of  Michigan.    June  S8, 1889.) 

APPBAL — RiTTBW. 

Where,  in  a  suit  to  recover  for  pergonal  labor 
against  a  stockholder  in  a  mannf  aotnring  company, 
under  Laws  Mioh.  1886,  act  No.  983,  f  sS,  the  oooH 
found,  as  a  question  of  law,  that  diafendant  was 
not  a  stockholder  at  the  time  the  indebtedness 
arose  or  thereafter,  which  finding  depended  en- 
tirely on  the  findings  of  fact,  wbieh  were  not  ex- 
cepted to,  and  must  therefore  he  held  oorreot,  the 
Jnogment  in  favor  of  defendant  will  be  affirmed. 

Appeal  from  circuit  court,  Kent  county; 
Gbove,  Judge. 

2>.  B.  Corbltt,  for  appellant.  Mon  <£  Will- 
$on,  for  appellee. 

Sherwood,  C  J.  .  This  action  is  brought 
by  the  plaintiff  under  section  29,  act  No.  2^ 
Laws  1S85,  to  recover  for  his  personal  labor 
against  a  stockholder  in  a  manufacturing 
company  organized  under  the  law  of  1875, 
(How.  St.  §  4127  et  seq.,)  and  located  at  Ne- 
waygo, in  this  state,  and  known  as  the  "Ne- 
waygo Company."  Said  company  was  or- 
ganized on  the  7th  day  of  July,  1880.  The 
articles  of  the  association,  which  were  duly 
acknowledged,  were  filed  in  the  office  of  sec- 
retary of  state,  and  a  duplirate  of  the  same, 
unacknowledged,  was  also  tiled  in  the  oiBce 
of  the  clerk  of  Newaygo  county,  July  9, 1880. 
In  these  articles  the  defendant's  name  ap- 
pears as  one  of  seven  stockholders,  who  or- 
ganized the  company,  and  also  as  a  subscriber 
for  130  shares  of  the  company's  stock;  the 
capital  stock  of  the  corporation  being  8100,- 
OOU,  and  divided  into  shares  of  $25  each. 
The  defendant  contends,  however,  that  he 
never  was  in  fact  a  stockholder.  The  plain- 
tiff on  the  19th  day  of  September.  1887,  ob- 
tained a  judgment  against  the  Newaygo  com- 
pany for  $788.55  damages  and  $21.60  costs. 
Execution  on  this  judgment  waa  issued,  and 
returned  unsatistied,  before  this  suit  was  com- 
menced, and  the  labor  for  which  the  plaintiff 
claims  was  rendered  for  the  company  between 
April,  1881,  and  Ma^  of  that  year.^i 
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January,  1833.  to  October.  1884.  The  trtal 
was  bail  in  the  Kent  circnit  b«4ore  Judge 
Obove,  without  H  jiiry.  The  judge  mafle  « 
finding  of  facts,  and  also  found,  aa  questions 
ef  law:  "First,  that  the  statute  givea  no 
right  to  bring  suit  against  the  stockholders 
of  the  Newaygo  Company  jointly;  ae'^ond, 
that  Fullcerson  was  not  a  stockliolder  of  the 
Newaygo  Company  at  the  time  when  its  in- 
debtedness arose  to  the  plaintiff,  or  at  any 
time  thereafter."  Tlie  findings  of  law  were 
excepted  to  by  the  pLiintiff's  counsel.  No  ex- 
eeptions,  however,  were  taken  to  the  judg^e's 
fln.ling  of  the  facts.  By  reason  of  tlie  plain- 
tiff's discontinuance  of  his  suit  against  all 
the  persons  sued,  except  tlie  defendant,  the 
first  finding  of  law  becomes  of  no  importance. 
Tlie  correctness  of  the  second  finding  of  law 
depends  altogether  upon  the  facts  found 
from  the  evidence  by  the  court,  and,  no  ex- 
ception having  been  taken  to  such  findings, 
they  must  be  held  correct;  and  from  them  we 
are  unable  to  discover  how  any  other  judg- 
ment could  have  lieen  given  than  the  one  en- 
tered by  the  learned  circuit  judge,  and  It  must 
therefore  be  affirmed.  The  course  pursued 
in  the  case  by  theplaintlfT  upon  the  trial,  and 
the  action  adopted  by  him  since,  renders  a 
discussion  of  tlie  many  interesting  qu  slions 
raised  by  connsel  In  thi-ir  briefs  entirely  un- 
necessary, and  no  opinion  is  given  thereon. 
The  otb«r  justices  concurred. 


Le  Blanc  v.  Kruger. 
fSVipreine  Cou/rt  of  Michigan.    June  88, 1889.) 

HlOHWATS — OBSTRnCTION. 

Under  How.  St.  Mich,  i  1878,  requiring  the  dec- 
laration in  an  actiou  to  remove  an  obstruction  from 
a  highway  to  follow  the  written  order  given  by 
tbe  commlMioner  to  the  oooapant  to  remove  the 
Mune,  tbe  action  cannot  be  maintained  where  tbe 
notice  describes  tbe  portion  of  the  highway  en- 
oroached  upon  as  a  "narrow  atrip"  along  the  north 
line  of  a  highway  80  feet  wide,  and  the  aaclarstion 
deacribea  It  a*  a  strip  80  feet  wide  along  the  north 
side  of  the  highway. 

Error  to  circuit  court,  Wayne  county; 
Beillt,  Judge. 

For  the  report  of  a  former  controversy  be- 
tween the  same  parties,  see  87  N.  W.  Rep. 
880.    See,  also,  ante,  853. 

Stetpart  &  Gallovxiy,  for  appellant.  Utn- 
ry  M.  Cbaever,  for  appellee. 

Cabifbri,!,,  J.  This  suit,  the  names  of 
the  parties  to  which  are  becoming  familiar 
to  this  court,  was  begun  by  plalntiif.  as  high- 
way commissioner,  to  remove  an  alleged 
highway  encroachment  in  Ecorse.  The  road 
in  question  is  not  one  legally  set  ont,  but,  so 
far  as  it  exists,  is  a  highway  by  nser  only, 
and  is  tberefi>re  confined  to  the  width  acta- 
ally  used  by  the  public,  and  cannot  be  en- 
larged without  regular  proceedings  and  as- 
sessment of  damages.  Tlie  statute  in  regard 
to  such  proceedings  directs  the  commissioner 
to  make  a  written  order  requiring  the  occu- 
pant to  remove  the  encroachment  within  SO 
days,  except  that  fences  cannot  l>e  required 


to  be  moved  between  the  1st  of  April  and 
November,  unless  made  within  three  months 
previous  to  the  <irder.  This  order  is  required 
to  specify  the  width  of  the  road,  the  greatest 
extent  of  the  encroaclmient,  and  of  what  it 
consists,  and  tlie  place  or  places  where  it 
may  be,  with  reasonable  certainty.  In  case 
of  non-removal  and  denial  of  the  encroach- 
ment or  of  the  highway  an  action  of  trespass 
must  be  brougiit.  the  declaration  in  which  is 
to  follow  the  order,  and  the  Jury  must  find 
tlie  facts  as  tliey  are  shown  to  exist.  In  this 
case  the  commissioner's  order  did  not  in  any 
way  show  the  width  of  the  road  beyond  what 
may  be  inferred  from  tl)ese  words:  "Of  the 
width  originalfy  used;  that  is,  in  line  with 
Bansouci's  and  Dasher's  fences,  wliich  is 
alMut  fifty  feet  from  the  St.  Cosme  line.*" 
The  description  of  encroachment  in  tlie  same 
ordf-r  is  as  follows:  "That  narrow  strip  of 
land  along  the  entire  front  of  said  occupant's 
land,  extending  thirty -six  rods  and  eight  feet 
along  the  north  side  of  the  said  St.  Cosme 
line  road,  between  and  in  line  with  the  fences 
of  O.  Sansonci's  on  tbe  east  and  Fred  Dasher 
on  the  west,  along  the  north  side  of  the  north 
ditch  of  said  highway,  according  to  the  de- 
cision of  the  supreme  court  of  Michigan, 
given  April,  A.  D.  1888.  87  K.  W.  Rep. 
§80. 

The  declaration,  which  Is  a  remarkable  ex- 
ample of  illiteracy,  describes,  in  a  method  of 
spelling  that  we  do  not  feel  compelled  to  fol- 
low, the  following  encroachment:  "On  a 
certain  highway  in  said  township  known  as 
the  •  St.  Oosrae  Line  Road,'  in  front  of  the 
premises  owned  and  occupied  by  said  defend- 
ant, by  putting  np  posts  and  fence-rails  in 
that  part  of  said  highway  between  the  prem- 
ises of  O.  Sansouci  and  Fred  Dasher,  de- 
scribed as  follows:  •  Beginning  at  the  end  of 
the  fence  of  said  O.  Sansouci,  thence  along 
said  highway  westerly,  in  a  direct  line  to  the 
road  fence  of  Fred  Dasher;  thence  souther- 
ly, at  right  angles  to  said  line,  about  80  feet, 
at  right  angles  to  said  first-mentioned  line; 
thence  easterly,  parallel  with  s;tid  mentioned 
line,  to  a  (loint.  with  thence  right  angle  to 
said  last-mentioned  line  to  place  of  begin- 
ning,— the  said  road  being  in  front  of  said 
defendants,  being  a  width  of  fifty  feet  there- 
abouts.' "  This,  as  far  as  intelligible  at  all. 
describes  an  encroachment  30  feet  wide  along 
the  north  side  of  a  SO-foot  road,  the  true 
north  lioundary  of  wliich  is  a  line  coincident 
with  the  Sansouci  and  Dasher  fences.  The 
order  req airing  the  removal  of  the  encroach- 
ment cannot  be  made  intelligible  by  itself, 
and  does  not  correspond  in  terms,  or,  as  far 
as  we  can  judge,  in  tenor,  with  the  declara- 
tion which  is,  by  statute,  required  to  follow 
it.  How.  St.  §  1373.  Tlie  order  places  the 
encroachment  on  the  north  side  of  the  north 
ditch, — which  seems  improbable  under  the 
testimony, —or  else  it  does- not  describe  it  at 
all.  A  strip  30  feet  wide  ofF  from  a  50-foot 
street  would  hardly  be  called  a  "narrow 
strip."  and  the  declaration  makes  it  exactly 

30  feet  wide.  /    \^r\n\^> 
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The  intention  of  the  statute  is  to  have  an 
exact  confornaity  between  the  order  and  the 
declaration.  The  action  is  in  some  respects 
of  a  penal  nature,  and  the  defendant  can 
only  be  charged  with  what  is  laid  against 
her  by  the  order.  It  is  undoubtedly  intend- 
ed that  the  declaration  shall  be  in  writing, 
and,  if  not,  the  verbiil  declaration  must  be 
equally  specific.  The  principal  object  of  the 
proceeding  is  to  obtain  a  finding  of  record 
which  shall  settle  the  condition  and  extent 
of  the  road  and  of  the  encroachment,  and  the 
order  is  the  foundation  of  the  suit. 

Some  questions  arise  upon  other  facts  of 
the  record,  but,  inasmuch  as  the  declaration 
and  order  do  not  correspond  in  describing 
the  road  and  encroachment  witli  reasonable 
certainty,  the  wliole  proceeding  must  fail, 
and  It  is  to  be  hoped  if  any  future  steps  are 
taken  more  care  will  be  had  in  following  the 
statute.  It  is  not  usual  or  very  safe  to  have 
the  title  to  lands  settled  before  a  justice  of  the 
peace,  and,  whatever  looseness  may  be  tulei^ 
ated  in  small  controveraies,  the  statute  does 
not  allow  Bueh  important  questions  as  those 
which  relate  to  farm  bounds  anJ  higli  ways  to 
be  dealt  with,  except  in  such  a  way  as  to 
leave  no  room  for  doubt  as  to  the  meaning 
of  the  record.  The  judgment  must  be  re- 
versed without  granting  a  new  trial,  with 
costs  of  all  the  courts.  The  other  justices 
c(Hicurred. 


MooBB  et  al.  v.  Hanson. 
{Supreme  Court  of  UUMgan,    June  38, 1889.) 

Justice  ov  thx  Pbaob— Afpxai,  vbom. 
On  appeal  from  the  judgment  of  a  Jiutioe  of  the 
peace,  in  an  action  on  a  note  against  the  indorser, 
the  justice's  return  set  out  a  declaration  which 
contained  no  reference  to  any  note  on  file,  and 
wbicb  did  not  aver  that  notice  of  dishonor  had 
been  served  on  defenda&t.  The  retnm  oontaioed 
no  recital  of  service  of  process,  or  of  defendant's 
appearance  or  dofiiult ;  nor  was  it  accompanied  by 
any  summons  or  proof  of  service,  nor  any  evidence 
or  copy  of  any  note  filed  with  the  jostica.  Held, 
that  defendant  was  not  bound  to  plead  at  the  cir- 
cuit, as  tbe  return  showed  no  jurisdiction,  and  It 
was  error  to  allow  the  return  to  be  amended  with- 
<mt  a  proper  application  and  showing,  and-  an  op- 
portunity to  defendant  to  tse  beard  on  the  motion. 

Error  to  circuit  court,  Montcalm  county; 
Smith,  Judge. 

Neioell  Ltonard,  (Chas,  W.  biddings,  of 
counsel,)  for  ap]>ellunt.  Ellsworth  A  Rar- 
tUn,  for  appellees. 

Campbell,  J.  This  suit  was  brought  be- 
fore a  justice  of  the  peace  iu  Montcalm 
county  against  defendant,  as  indorser  of  a 
promissory  note  of  Willard  Whitmore  &  Co., 
dated  Alay  11,  1878,  and  payable  to  defend- 
ant's order  in  30  days,  for  $292,  with  inter- 
est at  10  per  cent,  after  maturity.  The  suit 
was  brought  on  the  last  day  of  the  sixth  year 
after  the  note  became  due,  liefore  Williak 
N.  Keltka,  then  a  justice  of  the  peace,  the 
summons  being  issued  June  18,  1884,  and 
returnable  June  24th  thereafter.  It  now  ap- 
pears to  have  been  served  June  14th,  but 
questions  arise  concerning  this  that  will  be 


referred  to  below.  Justice  Ralyea  rendered 
judgment  on  thereturu'^layof  the  summons, 
defendant  not  appearing.  Defendant  ap- 
pealed within  live  days,  and  the  appeal  papera 
were  returned  to  the  circuit  court  imme- 
diately thereafter.  Tlie  appeal  was  not 
brought  to  hearing  until  I>eceraber,  1886. 
Defendant  did  not  plead  ia  eith?r  court,  so 
far  B<i  the  record  shows.  The  case  was  called 
on  for  trial  by  jury  in  the  absence  of  Mr. 
I^onard,  whose  associate,  Mr.  Hoyt,  wa* 
unable  to  procure  a  postponement  by  reasoB 
ot  such  absence.  Judgment  was  rendered  ia 
the  justice  court  for  exactly  $300.  there  being 
no  remission  in  favorof  any  balance  actually 
due  beyond  that  sum.  In  the  circuit  court 
judgment  was  ordered  for  $438,  which  wai 
the  amount  of  the  judgment  before  the  jus- 
tice, with  interest  thereafter  on  S292.  Sev. 
oral  objections  are  made  to  the  proceedings, 
partly  jurisdictional  and  partly  of  a  different 
character.  The  return  of  the  justice  under- 
took to  set  out  a  declaration  which  contained 
no  reference  to  any  note  on  file,  and  which 
did  not  aver  that  notice  of  dishonor  had  been 
served  on  defendant.  It  contained  no  re- 
cital of  service  of  process,  or  of  appearanoa 
or  of  default  of  det'endant.  It  was  not  ao- 
compnnied  by  any  sumrauns  or  proof  of  serv- 
ice or  of  summons,  and  no  evidence  or  copy 
of  any  note  filed  with  the  justice.  Standing 
in  this  form,  defendant  was  not  bound  to 
make  any  defense,  and  the  case  was  not  only 
lacking  in  any  evidence  of  jurisdiction  over 
defendant,  but  was  also  defective  in  setting 
out  no  cause  of  action.  Defendant,  there- 
fore, was  not  bound  to  plead  at  the  circuit 
and  any  judgment  rendered  on  that  record 
would  be  ftitally  defective  on  error.  If  not  void 
on  its  face.  After  the  delay  from  the  summer 
of  1884  to  December,  1888,  the  case  was 
brought  on  for  hearing.  It  does  not  appear 
who  noticed  it.  No  application  was  ever 
made  for  a  further  return,  and  when  the 
case  Wits  cttlled  It  stood  on  a  return  which 
gave  no  jurisdiction,  and  that  objection,  hav- 
ing been  made  when  testimony  was  offered, 
should  have  prevailed  until,  if  practicable, 
the  reooi-d  oould  be  made  right.  The  proof 
offered  in  the  outset  was  made  by  the  jus- 
tice, who,  it  is  claimed,  being  out  of  office, 
had  no  further  powers.  Phdntifls'  oonnsel 
pi-oduced  the  note  with  the  notary's  certiti- 
ciite,  and  showed  it  to  him,  and  he  swore 
they  were  the  papers  declared  on  below,  and 
gave  a  cumputation  of  interest.  There  was 
no  indorsement  of  any  payment  of  principal 
or  interest.  He  also  swore  to  the  identity 
of  a  summons  and  return  showed  to  him. 
He  was  then,  against  the  objection  of  de- 
fendant, who  claimed  the  return  showed  n« 
jurisdiction,  allowed  to  give  testimony  con- 
cerning what  happened  before  him,  and 
among  other  things  he  swore  that  defendant 
appeai'ed  and  applied  fur  an  adjournment, 
which  he  afterwards  retracted  as  incorrect. 
After  some  colloquy  the  court  allowed  an 
amended  return  to  be  filed  which  had  been 
ali-eady  sworn  to  by  Mr.  Kelyea,  statin, 
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hj  mistake  he  had  ftilled  to  return  the  sum- 
mona,  and  the  note  itnd  protest  filed  as  plain- 
tiffs' declaration.  This  completed  the  proof, 
and  the  court  ordered  judgment. 

These  proceedings  were  erroneous.  The 
defendant,  when  appealing,  had  a  right  to 
rely  on  the  return  as  made,  and  upon  that  he 
was  not  bound  to  take  any  steps  to  plead  or 
prepare  testimony.  The  case  plainly  appeared 
bad  for  want  of  jurisdiction.  Whether,  after 
such  a  lapse  of  time,  the  return  could  be  es- 
sentially amended,  is  at  least  questionable; 
but  there  is  no  doubt  that  a  change  in  the 
return,  especially  one  which  vitally  alters  the 
situation  of  parties,  cannot  be  made  except 
upon  a  proper  application  and  showing,  and 
an  opportunity  to  be  heard  on  the  motion. 
The  change  here  made  would,  if  allowed,  en- 
title defendant  to  plead,  which  before  there 
was  no  necessity  of  doing,  as  well  as  to  niise 
any  other  question  called  for.  Whether  the 
Justice  is  out  of  office  or  not,  this  amendment 
was  unauthorized,  and  the  verification  of  it 
by  an  ex  parte  aflidavit  added  nothing  to  its 
efficacy.  The  return  must  be  regarded  as 
standing  as  it  did  before.  Standing  thus, 
there  was  no  jurisdiction  to  try  the  cause. 
The  judgment  must  be  reversed,  with  costs 
of  all  the  courts.  There  is  nothing  which 
would  authorize  a  new  trial.  The  other 
Justices  concurred. 


Eakins  v.  Amebioan  White  Bbonzs  Go. 
(Supreme  Court  of  MtOiigan.    June  S8, 1889.) 

COBPOB^TIONS— OrVIOIBS. 

Bervtoe*  by  a  director  of  a  oorporatlon  In  efforts 
to  form  anouter  corporation  In  another  state,  ren- 
dered in  pnrsuanoe  of  an  unoffioial  arrangement 
between  lumself  and  the  other  dlrsctors,  without 
any  agreement  as  to  remaneration,  and  for  the 

Saneral  corporate  advantage,  do  not  impose  any 
ability  on  the  corporation  to  pay  therefor. 

Error  to  circuit  court,  Wayne  county; 
Bbetooht,  Judge. 

Bdtoard  8.  Orece  and  B.  H.  Sellers,  for 
appellant    Moore  <£  Moore,  for  appellee. 

Campbell,  J.  Plaintiff  sued  defendant  to 
recover  compensation  for  alleged  services  in 
getting  up,  or  helping  to  get  up,  a  corpora- 
tion in  Iowa  to  which  defendant  sold  some 
patterns,  and  apparently  some  rights  under 
patents.  As  tiie  court  below  took  the  case 
from  the  Jury  after  they  failed  to  agree,  it  is 
only  necessary  to  look  at  the  case  far  enough 
to  see  whether  there  was  anything  to  go  to 
the  jury.  The  record  is  not  explicit  on  some 
important  matters,  and  fails  to  show  with 
precision  the  extent  or  purpose  of  some  of 
the  principuU  transactions.  It  appears  that 
defendant  is  a  Michigan  corporation  engaged 
in  making  monuments,  and  other  articles  of 
a  metal  called  "white  bronze,"  and  has  some 
rights  on  patents  which  presumably  relate  to 
that  metal.  The  articles  of  Incorporation 
are  not  set  out,  and  it  only  appears  inferen- 
tially  that  defendant's  interest  in  the  pat- 
ent extended  over  some  otiier  states.  Just 
what  it  was  we  do  not  know.    Plaintiff  seems 


to  have  had  a  part  in  organizing  the  defend- 
ant corporation,  and  it  would  appear  that  in 
the  first  instance  liberal  divisions  were  made 
of  beneficial  interests  to  get  the  scheme 
afloat.  Plaintiff  was  one  of  the  directors. 
The  white  bronze  business  was  started  in  tlie 
United  States,  as  he  shows,  in  1874,  and 
plaintiff  was  an  agent  before  defendant  com- 
pany was  organized,  which  seems  to  hava 
been  in  1881.  In  1884,  according  to  plain- 
tiff's showing,  one  Oakes  had  some  sort  of 
contract  from  defendant,  and  was  trying  to 
get  up  a  company  in  Des  Moines,  Iowa. 
Not  being  immediately  successful,  plaintiff, 
Eakins,  says  he  was  urged  by  George  W. 
Moore,  the  vice-president,  and  Mr.  Stewart, 
the  secretnry  and  treasurer,  to  go  out  to  Des 
Moines,  and  try  to  get  the  scheme  launched. 
He  went  out,  and,  by  the  usual  methods  of 
persuasion  and  urgency,  succeeded  in  getting 
up  a  company  that  was  to  purchase  patterns 
and  some  other  rights  from  defendant,  for 
which  defendnnt  was  to  have  pay  partly  in 
money  and  partly  in  stock.  There  was  never 
any  action  by  the  board  of  directors  authoriz- 
ing plaintiff  to  act  for  them,  or  giving  him 
any  powers,  or  agreeing  to  pay  him  for  » '  at 
he  did.  On  Ins  return  from  Iowa,  where  be 
was  engaged  off  and  on  some  three  or  four 
weeks,  he  was  giv^n  a  sum  of  81,000,  which 
it  is  claimed  by  defendant  was  not  paid  as 
due  him  by  defendant,  but  as  an  acknowledg- 
ment of  his  services.  It  does  not  appear 
that  this  was  voted  to  him  by  the  directors, 
but  it  came  from  the  defendant  in  some  way. 
He  suijsequently  presented  a  bill  for  85,000, 
on  which  he  credited  the  sum  of  81,000. 
The  directors  refused  to  recognize  any  claim, 
and  would  not  pay  him  anything  more. 
Offers  were  made  him  by  defendant  to  arbi- 
trate, but  notiiing  came  of  them,  and  this 
suit  was  brought,  claiming  810,000,  at 
wliich  rate  plaintiff  estimated  the  value  of 
what  he  did.  The  court  ruled  that  he  had 
no  legal  cUim.  It  does  not  appear  that  any 
contract  relations  existed  at  any  time  in 
what  plaintiff  did.  The  journey  to  Iowa 
was  made  with  a  desire  on  the  part  of  these 
persons  to  get  up  a  scheme  which  would 
lienefit  defendant  and  help  themselves  as 
stuckholdurs.  It  is  not  testified  that  even 
his  associates  ever  promised  him  pay  for 
services.  The  only  thing  looking  to  plain- 
tiff's remuneration  at  all  is  at  the  end  of  a 
letter  from  Stewart,  in  which  he  says:  "  You 
will  have  your  reward  for  your  labor,  all  in 
good  time."  The  most  that  can  l>e  made  out 
of  the  facts  is  that  the  parties  were  trying 
to  get  up  something  which  would  be  to  their 
mutual  advantage,  and  plaintiff,  if  it  suc- 
ceeded, might  expect  lilrarality.  All  three 
of  these  parties  were  directors,  but  they  did 
not  profess  to  act  officially,  and,  had  the 
scheme  failed  altogether,  it  does  not  appear 
from  the  record  that  plaintiff  would  have 
had  any  legal  demand  against  defendant. 
In  the  absence  of  showing  any  such  power. 
It  cannot  lie  presumed  that  a  Michigan 
manufacturing  company  has  corpoi»te  au- 
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thorlty,  or  that  its  directors  have  implied 
authoritj,  to  orgnnize  companies  In  other 
states,  and  subject  its  Michigan  stoclcholdera 
to  liability  for  assessments  and  losses  in 
suoh  enterprises.  And  certainly  individual 
directors,  not  acting  in  any  formal  way. 
Iiave  no  power  to  employ  agents  for  any 
such  purpose,  or  to  stipulate  expressly  ur 
impliedly  for  their  compensation.  It  was 
held  in  Manufacturing  Co.  v.  McAlister,  36 
Micb.  3;S7,  that  there  is  no  implied  power  in 
corporate  oSBcers,  not  having  special  author- 
ity, \o  bind  the  company  for  the  services  of 
an  employe.  And  it  would  be  a  very  dan- 
gerous doctrine  to  hold  that  a  director,  hav> 
ing  tio  authority  to  enter  upon  the  further- 
ance of  a  scheme  beyond  the  ordinary  busi- 
ness, can,  merely  because  it  turns  out  to  be 
profitable,  set  up  a  claim  for  payment  for 
services  which  in  law  were  voluntary,  and 
not  requested  or  employed.  It  has  been  helil 
competent  for  a  corporation  to  employ  and 
pay  a  director  or  olDcer  for  special  work,  but 
presumptively  services  rendered  by  a  di- 
rector for  the  genei-al  beneBt  are  gratuitous, 
without  some  preliminary  arrangement  under 
which  he  acts.  He  may  have  some  excuse 
for  expecting  liberality,  but  he  has  no  de- 
mand for  pay,  enforceable  in  law,  for  what 
what  was  never  authorized  or  requested  of 
him  by  the  corporation.  The  court  below 
rightly  rejected  his  cliiim.  The  Judgment 
must  be  affirmed,  with  costs.  The  other  Jus- 
tices concurred. 


Russell  e.  Russrll. 

(Supreme  Court  of  Michigan.    June  98, 18S9.) 

HirsBAXD  iin>  Wife — Skfaratios  axd  Haintc- 

NANCB. 

Under  Fub.  Acts  Mich.  1885,  p.  169,  allowinfc  tbe 
circuit  court  to  decree  to  a  wife  whose  husband 
has  deserted  her  "snob  proportion  of  his  earnings, 
income,  or  revenue  as  the  court  may  determine  in 
its  discretion, "  an  allowance  of  two  dollars  per 
week  is  large  enough,  where  defendant  has  noth- 
ing but  his  monthly  earnings  as  an  employ^  of  a 
fire  department,  and  a  small  snm  saved  from  such 
earnings  since  toe  separation. 

Appeal  from  circuit  court,  Wayne  county; 
HosuKR,  Judge. 

James  H.  Puimd,  for  appellant.  Wm,  F. 
Atkinson,  for  appellee. 

MoR.SE.  J.  The  parties  in  this  case  were 
married  in  1876.  In  1880  they  separated, 
and  have  not  lived  together  since.  In  May, 
1887,  complainant  tiled  Iter  petition  in  the 
circuit  court  for  the  county  of  Wayne,  in 
chancery,  alleging  desertion  and  non-sup- 
port, and  praying  for  a  decree  of  a  weekly 
allowance  for  her  maintenance  and  support. 
This  petition  was  tiled  under  act  No.  149  of 
the  Public  Acts  of  1885.  The  defendant 
answered,  denying  the  desertion  and  alleg- 
ing that  the  separation  was  forced  upon  him 
by  his  wife.  Upon  the  pleadings  and  proofs. 
Judge  HosMRR  granted  the  petition,  and  de- 
creed that  the  defendunt  should  pay  the  com- 
plainant two  dollars  per  week  from  January 
7, 1889,  ou  Monday  of  each  week,  and  S2o 


solicitor's  fees,  and  the  costs  of  the  proceed- 
ing to  be  taxed.  The  complainant  appealed 
to  this  coui-t,  and,  upon  allowing,  we  con- 
sented to  heiir  the  appeal  upon  the  manu- 
script  record  and  on  written  briefs.  There 
was  no  appearance  for  the  defendant  on  the 
argument.  The  statute  provides  that  the 
circuit  judge  "shall  allot,  set  apart,  and  de- 
cree to  her,  as  alimony,  the  use  of  such  part 
of  her  husband's  real  and  personal  estate,  or 
such  proportion  of  his  earnings,  income,  or 
revenue,  as  the  court  may  determine  in  its 
discretion,"  etc.  Pub.  Acts  1885,  p.  169. 
This  act  is  an  amendment  to  the  Rrst  sec- 
tion of  the  law  of  1873.  How.  St.  §§  6291- 
6293.  The  amendment  brings  the  earnings 
and  the  income  or  revenue  of  the  husband 
within  the  power  of  the  court,  and  author- 
izes an  allotment  of  a  proportion  of  the  same 
to  the  support  of  the  wife.  In  this  case  the 
defendant  whs  shown  to  have  nothing  but 
his  monthly  earnings  as  an  employe  of  the 
fire  department,  and  a  few  hundred  dollars 
that  he  had  saved  from  such  earnings  since 
the  separation.  Nothing  is  shown  affecting 
the  health  of  complainant.  We  have  exam- 
ined the  testimony  and  proceedings  in  the 
case,  and  are  satisfied  that  the  weekly  allow- 
ance, under  the  proofs,  is  large  enough.  We 
are  not  certain  that  the  husband  is  any  more 
to  blame  thai)  is  the  wife  for  the  existing 
state  of  affairs,  and  we  are  convinced  that  a 
discussion  of  the  details  of  the  marital  differ- 
ences of  the  parties  would  not  be  of  any  ben- 
efit to  the  profession  or  the  public.  The  de- 
cree of  the  court  below  is  nSlrmed,  without 
costs  to  either  party.  The  other  Justices 
concurred. 


Toynx  v.  Arhstromo. 
{Supreme  Court  of  Michigan.    June  38, 1839.) 

LlABtUTT  OF   LaKOLOBO. 

Wliere  a  tenant,  who  has  lived  in  a  building  13 
years,  goes  for  a  trifling  purpose  down  the  cellar 
stai  rs,  which  she  knows  to  l>e  "  rotten  and  rickety, " 
and  the  stairs  break,  and  she  is  injured,  she  can- 
not recover  damages  therefor  from  her  landlord, 
though  he  has  been  notified  of  the  condition  of  the 
stairs,  and  has  promised  to  repair  them,  and  ha* 
failed  to  do  so. 

Error  to  circuit  court,  Wayne  county; 
HosMER,  Judge. 

Lamed  dk  Lamed,  for  appellant  Cuteh' 
eon.  Crane  <t  Stellwagen.  for  appellee. 

Morse,  J.  This  is  an  action  of  trespass 
on  the  case,  for  damages  for  injuries  alleged 
to  have  been  suffered  by  plaintiff  as  tenant 
of  defendant,  and  through  his  negligence. 
On  the  24th  day  of  May,  1886,  the  plaintiff, 
who  was  occupying  with  her  buslmnd  a 
building  at  138  Grand  River  avenue,  in  the 
city  of  Detroit,  belonging  to  defendant,  was 
in  the  cellar-way  of  the  building,  looking  at 
some  canned  fruit.  She  stood  on  a  chuir, 
and  reached  up  to  take  down  a  can.  In 
doing  so,  she  dropped  the  cover  of  a  can  into 
the  cellar.  She  got  down  off  the  chair,  and 
atteuipted  to  go  down  into  the  cellar  after 
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the  cover.  The  stairs  gave  way,  and  she  fell 
into  the  cellar,  breaking  her  anlcle,  and  other- 
viae  injaring  herself.  Some  serious  ques- 
tions are  raised  whether  she  could  recover 
from  the  defendant  in  anjr  event,  consider- 
ing the  circumstaooes  cf  her  tenancy,  but 
under  our  view  of  the  ease  it  is  not  neces- 
sary to  examine  them.  At  the  close  of  tiie 
testimony,  the  Judge  of  the  superior  couit  of 
Detroit  very  properly,  as  we  think,  directed 
a  verdict  for  the  defendant.  The  plaintiff, 
from  her  own  shuwinK,  was  negiigeat,  and 
grossly  so,  and  cannot  therefore  recover. 
She  bad  lived  in  this  buUdlng  for  13  yaan, 
and  WHS  folly  acquainted  with  the  eondition 
of  the  stairway, — knew  that  it  was  "rotten 
and  rickety," — and  bad  not  gone  down  the 
stairway  in  over  a  yeur.  Tlie  fact  that  Arm- 
strong had  promised  to  repair  tliese  stairs, 
and  failed  to  do  no,  cannot  aid  her.  Her 
fault  was  responsible  for  the  accident  as  well 
as  his,  if  not  more  so.  There  can  be  found 
in  the  record  no  excuse  whieli  will  justify  a 
recovery  under  the  circumstances  of  her  own 
action.  She  voluntarily  went  into  a  danger- 
ous place,  fully  aware  of  the  risk  she  wiis 
taking,  and  using  great  care  in  Koing  down 
the  stairs,  because  she  knew  that  they  were 
nnsate.  She  took  tliis  risk  for  a  can  cover. 
She  did  not  go  down  to  avoid  a  sudden  peril, 
or  to  prevent  grent  loss  or  damage.  Stie 
went  for  a  trifle.  Tlie  judgment  of  the  su- 
perior court  must  be  affirmed,  with  cosfas. 
The  other  justices  concurred. 


Hughes  v.  Becorder's  Coubt  6r  Detroit. 

(Supreme  Court  of  Michigan.    Juna  81, 1H68.) 

McNioiPAi.  CospoBAnom — Obdix^ncbs— Valiiv 

ITT. 

An  ordinance  wbich  prohibits  the  sale  of  arti- 
cles on  the  priDCipal  market  of  a  city,  except  Irom 
stands  leased  by  the  sellers,  and  confines  farmers 
and  others,  witb  their  vehicles,  to  other  markets, 
where  the  accommodations  are  inadequate,  virtu- 
lilj  shuts  out  the  latter  class  of  vendors  from  said 
market,  wit^at  gividg  them  any  substitute  for  it, 
and  requiree  their  articles  to  be  sold  by  the  leasees 
of  stalls,  and  ia  void,  and  a  prosecution  thereun- 
der will  be  restrained  by  writ  of  prohibition.  Fol- 
lowing Taggart  v.  Detroit,  88 17.  W.  Rap.  71*. 

Petition  for  writ  of  prohibition. 
Wiimer,  Speed  &  Harvey,  fur  relator.  John 
W.  McGrath,  for  respondent. 

Campbell,  3.  Relator  asks  a  final  writ 
of  prohibition  to  restrain  proceedings  against 
him  under  what  be  claims  to  be  an  ilieg.il 
ordinance.  An  order  to  show  catise  was 
made,  and  the  return  shows  these  facts:  Pri- 
or to  April  15,  18i9,  by  chapter  66  of  the 
city  ordinances  of  Detroit  relating  to  public 
markets,  the  pnblic  markets  of  the  city  of 
Detroit  were  by  section  1  defined  as  includ- 
ing the  Cass  market,  which  is  a  small  trian- 
gle between  Adams,  Cass,  and  Grand  River 
avenues,  and  the  Central  market,  which  in- 
cludes a  ^ace  50  feet  wide,  extending  from 
the  Campus  Martius  to  Randolph  street, 
crossed  by  Bates  street.  This  section  re- 
mains unchanged,  and  the  Central  market  is 


I  the  one  r  f  -rrjd  to  in  our  decision  in  tlie 
I  case  of  Taggart  T.  Citv  of  Detroit,  reported 
I  in  38  N.  W.  Rep.  7l4,  wbet«  it  was  tieU 
the  city  of  Detroit  could  not  destroy  or 
I  impair  it.  By  section  11  of  said  chapter  it 
'  was  provided  that  farmers  and  gardeners 
'selling  and  offering  for  sale  from  their  ve- 
!  hides  the  ve^retable  and  other  products  of 
their  own  niisin};  should  occupy  and  stand 
with  such  vehicles  on  the  two  miarfcets  before 
;  naoMKl,  and  the  eastern  and  western  bay- 
markets,  and  by  section  12  it  was  ordained 
that  persons  other  than  farmers  and  galxlen- 
ers  offering  for  sale  similar  articles  from 
tlieir  vehicles  should  occupy  and  stand  at  the 
two  hay-markets.  On  the  5tb  of  April, 
1889,  an  amendment  was  adopted  to  section 
11,  prohibiting  sales  of  any  articles  on  the 
Central  market,  except  from  stalls  or  stands 
leased  or  occupied  by  the  sellers,  and  confin- 
ing farmers  and  gardeners,  witb  their  vehi- 
cles, to  the  Cass  and  liay-marketa.  Relatiu* 
is  a  gardener  who  has  heretofore  sold  his 
produce  f  iymu  his  vehicle  on  the  Central  mar- 
ket. Having  attempted  to  do  so  after  Uie 
passage  of  the  aotended  ordinance,  be  was 
prosecuted  in  the  recorder's  court.  It  ap- 
pears from  the  return  that  a  suit  is  pending 
in  cliancery,  brought  by  the  attorney  gener- 
al against  the  city  of  Detroit,  to  enjoin  the 
city  from  enforcing  the  ordinance  as  illegal, 
and  as  being  within  the  scope  of  our  form^ 
decision  on  the  duty  of  the  city  concerning 
the  Central  miirket.  The  injunction  grant- 
ed seems  to  have  been  dissolved,  and  the  city 
authorities  seem  to  l)e  continuously  institut- 
ing prosecotions,  and  not  disposed  to  wait 
for  a  determination  of  the  chancery  snit. 

Tiie  direct  and  only  apparent  effect  of  this 
ordinance  as  amended  is  to  deprive  the  pro- 
ducers of  market  articles  of  tbeirown  raising 
from  selling  their  pi  oduce  at  first  hands  to 
consumers  in  the  principal  city  market,  and 
to  compel  them  to  be  sold  by  holders  of  stalls 
at  second-hand,  driving  the  producers  away 
from  the  chief  seat  of  market  business  to  re- 
mote places,  which  do  not  seem  to  be  any 
more  adequate  for  the  accommoJation  of  Uieir 
vehicles  than  the  Central  market.  In  Uie 
cases  of  Henkel  v.  Detroit,  49  Micb.  249.  13 
N.  '^.  Rep.  611,  and  Taggart  v.  City  of  Dv 
troit,  before  referred  to,  the  Importance  of 
markets  as  furnlsliing  means  of  direct  oom- 
munication  between  purchasers  and  produc- 
ers WHS  fully  discussed,  and  this  feature  w^ 
treated  as  essential  to  the  cliaracler  of  a  gen- 
eial  market.  A  city  has  no  right,  and  the 
city  has  never  been  empowered,  to  shut  out 
the  prodncers  of  fresh  provisions  and  simi- 
lar farm  and  garden  articles  from  iiaving 
convenient  access  to  consumers.  The  return 
is  disingenuous  in  attempting  to  conceal  the 
fact  that  the  ordinance  does  not — as  is  evi- 
dently meant  to  be  understood — merely  change 
the  location  of  sales  and  not  diminish  the  fa- 
cilities. But  it  in  fact  shuts  out  farmers  ani 
gardeners  from  the  principal  market,  and 
gives  no  substitute  for  it.  The  purpose  is  too 
obvious  to  be  covered  up,  and  in  reading  the 
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ordinance  before  and  after  iimendment  It  Is 
not  even  plansilily  concealed.  The  power  to 
prevent  and  punish  forestalling  would  have 
nothing  to  operate  on  if  people  wbo  raise 
their  own  market  products  can  be  dealt  with 
in  this  way.  An  essential  feature  of  a  mar- 
ket such  as  we  have  held  the  Central  market 
to  be  cannot  be  wiped  out  in  this  way. 

We  do  not  think  it  worth  while  to  open 
and  rediscuas  what  has  been  heretofore  fully 
enough  laid  down,  as  often  as  the  obstinacy 
of  dty  officials  persists  in  subjecting  parties 
to  litigation  and  the  city  ti-easnry  to  its  ex- 
penses. The  attempt  made  to  change  the  or- 
dinance, and,  In  doing  so,  to  disregard  the 
decisions  already  made  by  tliis  court,  cannot 
be  sustained,  au'l  tba  amendment  must  be 
held  void.  It  follows  tliat  tliere  can  be  no 
prosecution  nnder  fL  It  would  be  vexatious 
and  unjust  in  so  clear  a  case,  where  delay 
will  destroy  the  season's  bosiness,  to  turn 
over  parties  to  aubmissioa  to  wrong  or  to  the 
expense  of  the  multifarious  and  persecuting 
prosecutions  which  it  is  evident  tlie  city  of- 
ficiais  have  been  disposed  to  set  in  motion. 
The  case  is  proper  for  restraint  by  prohibi- 
tion, and  the  order  for  a  writ  will  be  made 
absolute,  with  cotta  against  the  city.  It  may 
not  be  out  of  place  to  suggest  that  a  decree 
of  this  court  is  meant  to  be  obeyed. 

Champlin,  J.  I  concur  fully  in  the  views 
expressed  by  Mr.  Justice  Campbruu  I  wish, 
however,  to  add  that  the  charter  of  tlie  city 
of  Detroit  confers  full  authority  upon  the 
common  council  to  pass  and  enforce  ordi- 
nances to  prohibit  and  prevent  the  encum- 
beringof  streets,  and  to  prevent  obstructions 
to  public  travel  over  the  street  and  public 
plftces  in  the  city  by  veiiici<s  or  otherwise, 
outside  of  the  market  limits. 

SUERWOOD,  C.  J^  and  Loxo  and  Mditsis, 
JJ.,  concnrred  with  Chamfu^,  J. 


Pennimgton  d.  Pennington. 
(,S%tprem$  Court  of  MUMgan.  June  Si,  1880.) 
C1.KCELI.AT10K  or  Deed. 
Complaloaat  made  a  deed  of  his  land,  includiag 
bis  homestead,  to  defendant,  with  intent  to  have 
tbe  same  delivered  after  his  death,  and  gave  it  to 
one  If.  to  hold  subject  to  complainant's  order.  It 
was  QnderBtood  between  oomplalnaat  and  the  per- 
BOD  who  drew  the  deed  that  oomplainaot  coQld 
rescind  or  alter  it  at  wilL  ComplBinaiit  gave  de- 
fendant an  order  on  N.  for  tbe  deed,  in  order  to 
sbow  it  to  defendant,  and  to  iadnoe  him  to  secure 
certain  paymenta  to  comtdainaat's  other  heirs,  ike 
deed,  in  snch  case,  to  be  operative  at  complainant's 
death.  Defendant  took  the  deed,  and  put  it  on 
record.  Meld,  that  there  was  no  delivery  of  it, 
and  complainant  could  rescind  it,  and  have  It  can- 
celed of  record. 

Appeal  from  elreuit court,  Clinton  county; 
Hooker,  Jndge. 

L.  W.  mu  and  ff.  E.  Waihrtdge,  for  ap- 
pelant. 0.  L.  Spauldinff  and  H.  J.  Patter- 
son,  for  appellee. 

Caufbell,  J.  Isaac  Pennington,  tlie  orig- 
inal complainant,  wbo  has  died  since  the  ap- 


peal, filed  his  bill  for  the  canoellation  and  re- 
moval from  record  of  a  deed  to  the  defendant, 
which  was  execated  Aagiwt  12,  1887,  and 
depa<ritedf or  safe-keeping  with  Ezekiel  Xilra, 
and  not  to  be  delivered  during  complainant's 
life.  Whether  to  be  delivered-  then,  at  sll 
events,  is  disputed.  About  November  1, 
1887,  defendant  procured  an  order  from  com- 
plainant to  Niles  to  let  hira  have  tbe  deed, 
and  it  wm  deLvored  to  d^endant,  who  re- 
corded it.  Coraphiinant  claimed  that  tbe  or- 
der wxs  given  ia  order  that  the  deed  should 
be  taken  to  complainant,  so  that  anange- 
mants  might  be  made  for  taki]ig  from  de- 
fendant Beeurit7  to  make  some  provisions  for 
otiier  heirs,  which  complainant  intended  to- 
requina  of  him  as  a  condition  for  letting  him 
have  tiie  title,  the  whole  arrangement  to  take 
place sfteicomplRinant'sdeatb.  Defendant,, 
in  his  answer,  says  that  oorapiainant  reqncat- 
ed  detendant  to  advance  faira  certain  money 
to  tbe  amount  of  about  91.000,  and  defend- 
ant objected  to  doing  60  nnless  Uie  deed  was- 
put  on  Teoord.  which  complainant  consented 
to,  and  defendant  claims  he  has  always  been 
ready  to  carry  out  this  vertjal  agreenient. 
The  court  below  made  a  decree,  w^rh  is  not 
in  harmony  with  tbe  claim  or  testimony  of 
either  party,  by  canceling  tbe  record  and  or- 
dering tiie  deed  to  be  delivered  to  2<iiles  to  be 
held  anlil  eompkiinant's  death,  leaving  oom- 
plainant  and  bis  wife  poaaeaeion  for  life,  and 
setting  the  deed  aside  idtugetiier  aa  to  the 
homestead,  which  was  embraced  with  the- 
other  property.  The  testimony  of  complain- 
ant and  Pbilo  Doty,  wbo  received  all  in- 
structions, and  on  whose  advice  complain- 
ant conceived  the  scheme  of  making  deeds- 
operative  in  future,  is  full  and  cousistent 
that  it  was  nnderstood  the  arrangement  did 
not  contemplate  that  Niles  should  hold  the 
papers  except  subject  to  complainant's  right 
to  rescind  or  alter  them  at  pleasure.  Two- 
other  deeds  were  held  under  tlie  same  ar- 
rangement. Mr.  Niles,  who  drew  the  papers 
in  an  adjacent  room,  and  did  not  hear  all  the 
conversation,  received  no  instructions  as  to 
the  terms  of  delivery  after  complainant's- 
death,  but  testlQes  distinctly  that  he  under- 
stood he  held  them  subject  to  complainant's- 
order,  and,  on  a  motion  for  leave  to  take  fur- 
ther testimony,  he  made  a  positive  affidavit 
to  the  same  effect.  It  appears  further  that 
complainant  did  not  mean  at  that  time  to- 
have  it  known  that  any  snch  steps  had  been 
taken.  The  fact  got  out,  as  such  facts  are 
apt  to  do,  by  the  inquisitiveuess  or  the  lack  of 
discretion  uf  some  one  wbo  sboulU  have  been 
more  silent.  As  tbe  only  pei-sons  wlio  k  now 
anjlhing  of  the  matter  agree  entirely  in  thrir 
account,  which  iti  reasonable  and  probable  in 
itself,  with  nothing  to  contradict  it,  we  have 
no  doubt  that  the  deposit  with  Kiles  was 
never  meant  to  be  final.  It  is  equally  clear 
to  us  that  complainant  was  only  led  to  hav- 
ing the  deed  handed  to  defendant  for  the 
purpose  of  showing  defendant  ^hat  was  in- 
tended, and  to  induce  him  to  make  the  pa- 
pers to  secure  certain  money  to  the  other 
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9ieirs.  Dpon  securing  which  Ihe  deed  would 
tw  allowed  to  become  operative  at  coinplain- 
.  ant's  denth.  Defendant's  story  is  that  he  was 
to  haTe  the  deed  at  once,  to  be  operative  at 
once,  without  even  security  tlutt  he  would 
'■advance  such  moneys  as  complninant  miglit 
"Wish  to  the  ex  tent  of  9 1 ,000.  The  story  is  all 
■the  more  improbable,  because  itdoes  not  seem 
rto  have  occurred  to  any  of  the  parties  that  the 
liomestead  would  not  pass  with  the  rest,  and 
no  doubt  the  fact  that  tiie  estate  covered  by 
"the  deed  was,  if  conveyed,  of  very  consider- 
able value,  made  it  proper  and  desirable  to 
-compel  defendant  to  make  a  provision  larger 
Ihan  would  ha've  been  otherwise  to  be  ex- 
■;pected;  and  it  is  contniry  to  all  good  sense  to 
^luppose  that  complainant  meant  to  turn  him- 
-«elf  and  wire  out  of  doora  and  give  defendant 
tall  rights,  as  he  would  have  iiad  by  an  ab- 
-solute  delivery  without  conditions.  Unless 
the  complainant  made  a  delivery  to  defend- 
ant to  t)ecome  presently  operative,  the  deed 
was  never  delivered  to  him  at  all,  and  the 
•complainant  retained  the  right  to  recall  or 
rescind  it,  which  he  has  exercised.  What  he 
■might  have  done  had  defendant  done  his  duty 
•in  carrying  the  deed  to  him  instead  of  record- 
4ng  it,  we  need  nu)t  inquire.  In  our  opinion 
the  deed  was  legally  recalled,  and  became  in- 
operative. The  decree  l>elow  should  be  re- 
versed, and  a  deor^e  entered  canceling  it  al- 
together, with  costs  against  defendant.  The 
■other  justices  concurred. 


City  of  Detroit  t>.  Beecher  et  al. 
iSupreme  Covnt  of  Michigan.    June  28, 1SS9.) 

sichicifai.  cobpokattoxs  —  euinbkt  doma.tk  — 
Practice — CJosbtitittioxai.  Law. 

1.  Act  Mich.  1888,  No.  124,  reUtive  to  tbe  taking 
-of  private  property  by  municipal  corporations  for 
.public  purposes,  provides  (section  7)  that  the  jury 
«ba]l  he  sworn  to  "determine  whether  there  is  ne- 
-cetfsity  for  taking,  for  the  use  and  benefit  of  tbe 
-public,  the  private  property  which  the  petition  de- 
-aoribes  and  prays  may  be  talcen. "  Section  8  pro- 
%'idesthst  "the  jury  shall  determine  in  their  ver- 
dict the  necessity  for  talcing  such  private  property 
for  tbe  nse  and  benefit  of  tbe  puolic  for  tbe  pro- 
-posed  improvement,  and,  in  oaae  tb^  find  that  such 
necessity  exists,  they  shall  award"  compensation 
to  tbe  owner.  Held,  that  the  act  is  not  objectiona- 
t>le  for  failure  to  require  the  necessity  of  tbe  pro- 
posed Improvement  to  be  determined  by  the  jury, 
-as  prescribed  by  Const.  Mich.  art.  18,  i'i. 

3.  llie  provision  of  tbe  act,  that  tbe  jury  "must 
ascertain  and  determine  whether  there  is  neoes- 
-•Ity  for  taking  for  the  use  and  benefit  of  the  pub- 
lic, "  requires  them  to  consider  how  much  benefit 
the  public  generally  will  receive  from  the  pro- 
posed improvement ;  and  Pub.  Acts  1887,  p.  53,  i  15, 
-providing  that  the  cost  of  the  improvement  may 
be  raised,  in  whole  or  in  part,  by  general  tax,  or 
by  a  tax  on  property  ia  the  immediate  vicinity, 
jnakes  it  unnecessary  for  tbe  jury  to  consider  the 
local  benefits. 

S.  Under  act  Micb.  1S87,  No.  48,  i  3,  providing 
that  a  petition  for  the  uondemnation  of  private 
j>roperiy  for  public  uses  shall  be  filed  in  the  name 
of  toe  city,  and  be  signed  by  tbe  city  attorney  in 
his  olBcial  capacity,  a  petition  signed  "Thb  Citt 
«F  Detboit,  by  William  S.  Shseban,  City  Attor- 
jiey, "  is  suffloient. 

4.  A  verification  of  the  petition  by  the  city  at- 
-tomey,  "that  tbe  same  was  true,  to  tne  best  of  his 
knowledge  and  belief, "  is  suiBcient,  under  section 


3,  providing  that  tbe  petition  "shall  be  duly  veri- 
fied" by  the  city  attorney,  "or  by  some  person 
having  knowledge  of  tbe  facta. " 

5.  It  need  not  be  shown,  tn  a  proceeding  to  con- 
demn land  for  publio  uses,  that  efforts  to  obtain 
the  consent  of  the  owners  to  dedicate  or  sell  their 
lauds  for  the  proposed  improvements  were  made, 
since  the  statute  relating  to  such  proceeding  does 
not  require  it,  as  in  the  case  of  oondemnation  pro 
ceedings  by  railroads. 

6.  where  the  petition  states  the  object  of  the 
improvement  to  be  the  opening  "and  extending  of 
Eleventh  street  from  L.  street  to  M.  avenue, 
where  not  already  opened  60  feet  wide,  and  that, 
In  making  and  maintaining  the  proposed  improre- 
ment,  a  perpetual  right  of  way  over  tbe  different 

Sieces  or  parcels  of  private  property  hereinafter 
escribed  will  be  necessary,  and  that  such  right  of 
way  is  purposed  to  be  used  for  tbe  purpose  of  a 
public  street, "it  sufficiently  stetes  in  a  "general 
way, "  as  required  by  law,  the  nature  and  extent 
of  the  use  of  tbe  land  required  for  tbe  improve- 
ment. 

7.  The  requirement  that  tbe  summons  shall 
"state  briefly  the  object  of  said  petition"  is  com- 
plied with  where  it  states  that  the  "object  of  the 
petition  is  to  open  and  extend  Eleventh  street 
from  L.  street  to  M.  avenue,  where  not  already 
opened,  60  feet  wide,  for  the  use  and  benefit  of  the 
public,  as  a  public  street,"  and  tbe  petition  de- 
scribes accurately  each  parcel  of  land  to  be  taken, 
though  it  appears  that  Eleventh  street  is  half  a 
mile  south  of  the  proposed  improvement,  and  if 
extended  northward  would  run  S5U  feot  to  the  east 
of  it. 

8.  In  the  absence  of  an  ordinance  requiring  it, 
town  lots  need  not  be  inclosed  by  fences. 

9.  In  proceedings  to  open  a  street  through  de- 
fendants' land,  defendants  are  not  entitled  to  have 
the  expense  of  cleaning  the  snow  from  the  street 
to  be  opened  considered  as  an  item  of  damage. 

10.  Nor  are  they  entitled  to  damages  for  the  coat 
of  grading  and  paving  the  street  that  woald  or 
might  be  bereaner  assessed  on  their  adjoining 
property,  such  damages  being  too  remote,  contin- 
gent, and  speculative. 

11.  A  charge  that  the  jury  must  "award  to  the 
owners  of  ihe  land  the  full  value  of  the  land  to  be 
taken,  and  all  additional  expenses  entailed  upon 
said  owners  in  opening  said  street,"  covers  all 
that  tbe  owners  are  entitled  to  recover. 

13.  An  instruction  as  to  the  necessity  of  the  im- 
provement, that  the  jury  must  find  that  "the  ben- 
efits which  the  public  will  derive  from  said  pro- 
posed Improvement  will  equal  tbe  cost  of  the 
same;"  that  "every  part  of  the  city  is  interested 
in  beautifying  and  adorning  every  oUier  part;" 
and  that  there  is  no  public  necessity,  unless  "the 
benefit  to  the  public  will  be  so  great  that  it  can 
afford  to  pay  the  entire  expense," — is  proper. 
Per  HoRsa  and  CAXPsaLL,  JJ.;  CBAMrLUi  and 
Loxo,  JJ.,  dissenting. 

Appeal  from  recorder's  court  of  Detroit; 
Uartxeb,  Judge. 

Proceeding  by  the  city  of  Detroit  to  con- 
demn land  of  Luther  Beecher  and  Mary  \V. 
Beecher  for  tlie  purpose  of  extending  a  street. 
Defendants  appeal. 

Ertin  Palmer,  for  appellants.  William 
S.  Sheeran.  City  Atty.,  and  John  W.  Me- 
Grath,  City  Counselor,  for  appellee. 

MoitSE,  J.  In  this  case  we  are  asked  to 
review  the  proceedings,  as  far  as  the  rights 
of  the  respondents  are  concerned,  in  the  luat- 
ter  of  opening  imd  extending  Eleventh  street 
from  Leverett  street  to  Michigan  avenue  in 
the  city  of  Detroit.  The  street  opening  was 
intended  to  be  conducted  under  act  No.  124, 
Pub.  Acts.  1883,  as  amended  by  act  No.  48. 
Pub.  Acts  1887.  Pub.  Acts  188-3,  p.  IVr, 
Pub.  Acts  1887,  p.  48.    In  tbe  first  place  iha 
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constitutionality  of  the  law  is  nttacked  on 
several  grounds:  First.  The  act  is  framed 
flu'ambiguously  that  the  jury  are  not  required 
to  determine  upon  the  necessity  of  the  pro- 
posed improTement,  but  only  on  the  neces- 
sity of  taking  the  land  for  the  improvement: 
provided  the  improvement  is  made  as  desig- 
nated. Second.  Under  the  law  the  jury  can- 
not ascertain  whether  said  improvement  is 
necessary  or  not.  Third.  Said  act  requires 
the  jury  to  pass  upon  the  necessity  of  said 
proposed  improvement,  without  knowing  or 
considering  the  public  or  local  benefits  which 
will  accrue  from  the  proposed  improvements. 
The  fourth  objection  covers  nearly  the  same 
ground  as  the  third,  and  the  two  will  be  dis- 
cussed together.  The  fiffh,  sixth,  seventh, 
and  ninth  relate  to  the  laying  of  the  tax  to 
pay  the  cost  of  the  improvement,  and  the 
compensation  awarded  to  the  land-owners, 
and  under  our  view  of  the  case  need  not  be 
stated  here.  The  eighth  objection  is  that  the 
statute  does  not  provide  for  the  payment  for 
the  land  condemned  before  it  is  taken,  as 
provided  by  section  15.  art.  15,  of  the  consti- 
tution. This  identical  objection  has  been 
heretofore  considered  by  this  court  in  Grand 
Kapids  V.  Railroad  Co..  58  Mich.,  at  pages 
646.  647.  26  N.  W.  Rep.  159.  and  decided  to 
have  no  merit. 

The  first  objection,  "that  the  act  does  not 
require  the  necessity  of  the  proposed  im- 
provement to  be  determined  by  the  jury, " 
has  been  disposed  of  by  this  court  in  Grand 
Rapids  V.  Railroad  Co.,  58  Mich.  641, 646, 26 
N.  W.  Rep.  161,  where  it  was  held  that  the 
statute,  as  a  whole,  provided  for  such  a  find- 
ing as  the  constitution  wsnrants.  Under  the 
Aecond  objection  we  are  referred  to  this  pro- 
vision of  the  constitution,  (section  2.  art.  18:) 
"Where  private  property  is  taken  for  the  use 
and  benefit  of  the  public,  the  necessity  for 
using  said  property,  and  tlie  just  compensa- 
tion to  l>e  made  therefor,  shall  be  ascertHiiied 
by  the  jury."  It  is  argued  that,  under  sec- 
tions 7  and  8  of  ttie  act.  the  jury  pass  upon 
the  necessity  of  the  proposed  improvement 
before  they  know  anything  of  the  cost  of  the 
improvement,  and  tliat  undet  the  constitu- 
tion no  public  necessity  can  exist  for  the 
opening  of  a  street  unless  the  benefit  to  the 
public  is  at  least  equal  to  the  value  of  the 
property  taken,  and  that  the  oath  to  the 
jurors  as  prescrit)ed  by  section  7,  and  the 
manner  in  which  they  shall  make  up  their 
verdict  as  provided  by  section  8,  make  it  the 
first  duty  of  the  jury  to  determine  "the  ne- 
cessity for  taking  such  priviite  property  for 
the  use  or  benetit  of  the  public  for  the  pro- 
posed improvement,  and.  in  case  they  tind 
tiMt  such  necessity  exists,  they  shall  award 
to  the  owners  of  siiid  property,  and  others 
interested  therein,  such  compensation  there- 
for as  they  shall  deem  just."  Sections  7.  8. 
Pub.  Acto  188.3.  pp.  118. 119.  It  is  contended 
that  under  these  sections  the  jury  are  re- 
quired to  determine  the  necessity  for  the 
improvement  before  they  are  permitted  to  de- 
termine the  cost  of  the  same.    We  do  not  so 


understand  the  statute.  The  jury  are  not 
precluded  from  estimating  and  determining 
the  whole  cost  of  the  improvement  before 
they  find  the  necessity  of  it.  The  compensa- 
tion of  the  individual  owners  of  the  property 
is  to  l)e  apportioned  afterwards,  as  a  natural 
sequence.  It  would  Im  out  of  the  natural  or- 
der to  award  compensation  to  the  owners  be- 
fore tlie  necessity  was  established,  and  the 
constitution  requires  no  such  absurd  method 
of  procedure  in  street  openings. 

The  third  and  fourth  objections  urged  are 
that  the  act  does  not  require  the  jury  to  con- 
sider the  public  or  local  benefits  which  will 
accrue  from  the  proposed  improvement. 
Under  the  theory  that  the  law  was  defective 
in  this  respect,  the  counsel  for  the  respond- 
ents requested  the  court  to  instruct  the  jury 
that  they  must  find  that  the  public  lieneflto 
must  be  equal  to  the  cost  of  said  improve- 
ment, and  that  they  must  find  that  the  bene- 
fits which  tlie  owners  or  occupants  of  real  es- 
tate in  the  vicinity  of  the  proposed  improve- 
ments will  receive,  and  which  the  common 
council  of  the  city  of  Detroit  may  deem  to  be 
specially  benefited  and  may  include  in  a  tax- 
ing district,  equal  the  cost  of  said  proposed 
improvement,  or  they  cannot  find  the  said 
improvement  is  9  public  necessity.  The 
court  gave  the  first  part  of  the  instruction, 
as  to  the  public  benefit,  but  refused  the  sec- 
ond, as  to  local  twneflts.  It  is  claimed  that 
under  this  act  the  jury  are  only  permitted  to 
ascertain  the  compensation  to  be  paid  for  the 
proposed  improvement,  and  are  not  allowed 
to  consider  how  much  benefit  the  public  gen- 
erally will  receive,  or  any  particular  tienefit 
which  said  improvement  will  bring  to  a  dis- 
trict in  the  immediate  vicinity  of  the  same, 
and  that  witiiout  such  finding  of  public  and 
local  lieneUts  the  necessity  for  the  improve- 
ment cannot  t>e  constitutionally  determined. 
We  think  the  act  does  require  the  jury  to 
consider  the  public  benefit,  and  it  is  not  ob- 
jectionable in  that  respect.  It  is  true  it  does 
not  state  in  so  many  words  that  the  jury  must 
find  the  benefit  to  tlie  public  to  l>e  equal  to 
the  cost  of  the  improvement,  but,  when  it 
provides  that  the  jury  "must  ascertain  and 
determine  whether  there  is  necessity  for  tak- 
ing for  the  use  and  benefit  of  the  public,"  it 
logically  follows  under  the  law  as  laid  down 
in  this  state  that,  in  order  to  find  such  neces- 
sity, tlie  jury  must  determine  that  the  bene- 
fit to  the  public  will  be  equal  to  the  cost  of 
the  work;  and  under  a  proper  charge  from 
the  court  they  did  so  find  in  this  case.  It 
looks  a  little  like  hair-splitting  to  contend 
that  every  detail  of  the  method  by  which  the 
jury  arrive  at  such  necessity  must  l>e  set  out 
in  the  law.  In  regard  to  the  question  of 
local  lienefits.  the  law,  as  amended,  (section 
15,  Pub.  Acto  1887,  p.  52.)  provides  that  after 
the  condemnation  the  cost  of  the  improve- 
ment may  be  raised  in  whole  or  in  part  by  a 
general  tax,  or  in  whole  or  in  part  by  a  tax 
upon  the  owners  or  occupanU  of  taxable  real 
estate  within  a  taxing  district  to  be  fixed  by 
tlie  common  council  of  the  cijty  of  Detroi^ 
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"in  proportion  as  nearljas  tnaj*  be  to  the  ad- 
vantage wliich  sucli  lot,  parcel,  or  subdivis- 
ion is  rleemed  [by  ttie  council]  to  acquire  by 
the  improvement."  If  tlie  coaneil  do  not 
determine  to  raise  any  oi  tbe  tax  upon  tbe 
theory  of  local  benefits,  and  the  tax  is  laid 
genemlly,  there  is  no  occasion  for  the  jury 
of  condemnation  to  specnlate  upon  the  local 
benefits  in  determining  the  necpssity;  and, 
as  they  cannot  well  foresee  what  the  common 
council  will  do  as  regards  the  spreading  of 
the  tax  to  pay  for  the  improvement,  we  fail 
to  see  the  object  or  use  of  their  taking  into 
consideration  the  local  benefits  in  determin- 
ing whether  or  not  the  land  should  be  oon- 
demned.  Certainly,  if  the  jury  eonalder.  as 
they  were  instructed  to  in  this  case,  the  pub- 
lic benefit,  and  find  such  public  benefit  to 
equal  or  exceed  the  cost  of  the  improTeraent, 
the  matter  of  locul  Iwnefits  becomes  entirely 
immaterial  Hnd  irrelevant,  as  far  as  the  neeea- 
aity  of  the  improvement  is  concerned.  We 
intimated  in  Detroit  v.  Daly.  37  K.  W.  Rep., 
at  page  15,  that  the  metluxl  of  assessment  of 
local  benefits  under  this  act,  after  condemna- 
tion by  a  jury,  made  by  the  ordinary  assess- 
ing odlcers,  was  tbe  better  one,  as  it  pre- 
vented the  anomaly  of  different  official  valu- 
ations of  the  same  property.  We  find  no 
constitutional  difficulty  as  far  as  the  action 
of  tlie  jury  of  condemnation  is  prescribed 
and  set  forth  in  tlie  act.  We  do  not  consider 
it  necessary  to  discuss  the  other  objections 
made  by  respondents'  counsel  to  the  consti- 
tutionality of  this  act,  as  they  relate  entirely 
to  the  possible  assessment  of  benefits  by  the 
common  council  in  the  raising  of  tlie  tax  to 
provide  for  tbe  cost  of  the  improvement;  but 
as  the  whole  cost  may  be  ndsed  by  general 
tax,  and  must  be  if  not  otherwise  provided, 
the  invalidity  of  the  apeeial  provisions  for 
laying  the  tnx  on  a  particular  section  of  the 
city,  if  they  are  invalid,  cannot  affect  tbe 
other  parts  of  the  act.  If  any  special  district 
shall  be  set  apart  for  the  purposes  of  taxa- 
tion, the  owners  of  the  property  assessed 
may  have  occasion  for  a  remedy,  but  this  can- 
not affect  the  proceedings  here  taken  to  con- 
demn the  respondents'  land.  Grand  Kapids 
V.  Riiilroad  Co.,  58  Mich.  647, 26  N.  W.  Itep. 
159. 

We  will  now  examine  the  errors  alleged  in 
the  proceedings.  It  is  claimed  by  respond- 
ents that  tlie  petition  is  incomplete  in  form, 
and  does  not  set  fortli  sufllcient  facts  to  en- 
able the  court  to  grant  tb^  prayer  therein 
contained,  or  to  give  tbe  court  jurisdiction 
of  the  subject-matter  of  tbe  proceedings. 
The  defects  alleged  are — First,  that  the  peti- 
tion is  not  signed  by  tlie  city  attorney  in  his 
official  capacity;  second,  it  is  not  duly  veri- 
fied :  third,  tbe  petition  does  not  show,  nor 
does  the  testimony  disclose,  any  attempt  to 
obtain  the  consent  oi;  i^espondents  to  dedicate 
or  sell  their  land  for  the  proposed  improve- 
ment, and  that  such  attempt  has  failed; 
fourth,  the  petition  does  not  state  in  a  gen- 
eral way  the  nature  and  extent  of  the  use  of 
the  land  that  will  be  required  in  making  and 


I  maintaining  tlie  iuiprovimcnt.  as  required  by 
law. 

The  first  objection  is  so  purely  technical  a» 
to  have  no  merit  at  ail.  The  petition  was 
signed  by  the  cityattorney  as  follows:  "Thb 
City  of  Detroit,  by  WiLliau  S.  Shekram, 
City  Atfjomey."  Tbe  statute  provides  that 
the  petition  shall  be  filed  in  the  name  of  tlie 
city,  and  signed  by  ttie  city  attorney  in  his 
official  Ciipacity.  As  signed,  it  is  as  soffldenC 
a  compliance  with  the  law  as  if  it  had  been 
signed  "  William  S.  Sheeran,  City  Attor- 
ney." SecUon  8,  Pnb.  Acts  Na  48,  1887. 
p.  49. 

2.  The  verification  of  the  petition  was  by 
the  city  attorney,  who  made  oath  that  he 
was  city  Attorney ;  that  he  had  read  the  fore- 
going petition  by  him  subscribed,  and  knew 
Uie  contents  thereof;  and  that  tbe  same  was 
trae,  to  tbe  best  of  bis  knowledge  and  belief. 
The  act  requires  that  the  petition  "shall  be 
duly  veriflwl''  by  the  city  att»rney,  "or  by 
some  person  having  knowledge  of  tbe  fiaots." 
Id.  §  3.  It  is  contended  by  respondent  that 
the  provision  that  it  must  be  duly  verified 
by  some  person  having  knowledge  of  the 
facts,  if  the  city  attorney  does  not  verify  it, 
imports  also  that  the  city  attorney  must  have 
knowledge  of  the  facts,  and  that  he  cannot 
fulfill  the  demands  of  the  statute  by  swear- 
ing that  the  petition  is  true,  "to  the  best  of 
his  knowledge;  and  belief,"  but  thiit  he  is  re- 
quired to  make  oath  that  the  facts  stated  in 
t)ie  same  are'  known  to  him,  and  are  true. 
It  is  also  urged  that,  in  all  cases  where  the 
statute  requires  the  verification  by  one  hav- 
ing knowledge  of  the  facts,  a  jurat  upon  in- 
formation and  belief  is  uot  sufficient.  We 
are  cited  in  support  of  this  daim  to  Teach- 
out's  Case,  15  Mich.  S46;  Proctor  v.  Pront, 
17  Mich.  473;  Brown  v.  Kelley,  20  Mich.  3S; 
Hackett  v.  Wayne  Circnit  Judge,  36  Mich. 
S^i;  Swart  v.  Kimball,  43  Mich.  451,  5  N. 
W.  Rep.  685.  All  tliese  cases  are  those  in 
which  a  oapia*  or  warrant  had  been  issued 
upon  an  affidavit  stating  facts  upon  which 
the  cause  of  action  was  based.  It  has  uni- 
formly been  held  in  such  cases  that  the  ma- 
terial facts  mult  be  shown  by  the  affidavit  to 
be  within  the  knowledge  of  the  affiant,  and 
cannot  be  stated  on  information  and  belief. 
I'be  counsel  for  the  petitioner  insists  that 
this  rigid  rule,  which  is  Invoked  in  aid  of 
the  personal  liberty  of  the  individual,  is  not 
applicable  to  this  proceeding;  that  the  veri- 
fication as  made  by  tlie  city  attorney  in  tliis 
case  is  certainly  as  strong  as  he  could  po^- 
bly  make  it.  Nearly  all  the  mutters  contained 
in  tlie  petition  are  either  matters  of  public 
record,  pertaining  to  tbe  action  of  the  com- 
mon council  in  the  premises,  or  the  state- 
ment, of  the  action  of  some  one  other  than 
the  city  attorney  himself.  It  is  argued  tliat 
this  InfurmAtiun  comes  to  him  through  offi- 
cial sources,  and,  when  be  as  a  public  officer 
has  sworn  that  the  same  is  true  to  the  best 
of  his  knowledge  and  belief,  the  same  is  duly 
verified  within  the  meaning  and  intent  of  the 
statute.     We  are  inclined  JM  take  this  view- 
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of  the  qnestion.  The  act  does  not  in  terms 
provide  that  the  city  attorney  must  swear 
that  he  has  personal  knowledge  of  the  facts, 
aud  we  Icnow  of  no  good  reason  for  each  a 
reqnirement.  If  the  petition  is  verified  by 
some  one  else,  there  may  be  reasons  why 
Boeh  peraon  8l)0uld  have  knowledge,  and  so 
state  under  oath,  but  that  question  is  not  here. 
The  only  object  of  this  Terifkatiou  must  be 
to  secure  goof)  faith  in  the  institution  of  the 
proceedings,  and  to  protect  land-owners  from 
the  expense  of  defending  thtir  rights  in 
needless  or  wanton  attempt  to  condemn  their 
lands;  and  as  the  basis  of  the  proceedings, 
which  is  to  be  set  oat  in  the  petition,  is  the 
action  of  the  common  council  in  tlie  flist 
place,  declaring  the  improvement  to  be  a  pub- 
lic necessity,  and  the  di^  attorney,  before 
instituting  the  proceedings,  must  be  dirpcted 
to  do  so  by  a  resolution  of  the  common  conn- 
eil,  and  the  certificate  of  such  action  of  tin 
eonndl  attached  to  the  petition  is  taadnprtma 
/aaie  evidence  of  the  action  taken,  a  veriflca- 
tiOD  that  the  city  attomefy  knows  anch  action 
to  have  been  taken  would  seem  to  be  entire- 
ly superfluous  and  unnecessary;  and  such 
action  would  also  seem  to  be  a  sufficient 
guaranty  of  tbe  good  faith  of  the  proceeding. 
The  othw  facta  required  to  be  stated  are  that 
the  petition  is  made  and  filed  as  commence- 
ment at  judicial  proceedings  under  the  act 
to  take  privnte  property  for  the  use  or  bene- 
fit of  the  pnblic,  without  the  consent  of  the 
owners,  for  a  public  improvement  designat- 
ing it,  fora  jost  compensation  to  be  made; 
also  a  description  of  the  property  is  to  be 
given,  and  generally  tbe  nature  and  extent 
of  tbe  use  thereof,  which  will  be  required  in 
making  and  maintaining  the  improvement, 
shall  be  stated,  and  tbe  names  of  the  owners 
and  others  interested  in  tbe  property,  so  far 
as  can  be  ascertained,  including  tliose  in  the 
possession  of  tbe  premises;  that  the  common 
council  has  declared  suoh  public  improve- 
ment to  be  necessary,  and  that  tbey  deem  it 
necessary  to  take  tbe  private  pn^rty  de- 
iciibed  in  tliat  behiUf  for«such  improvement 
for  the  use  and  benefit  of  the  public.  See 
Pub.  Acts  1887,  §§  2,  3.  pp.  49.  50.  Tlie 
same  reasons  given  in  Washbnm  v.  People, 
10  Mich.  372,  why  the  verification  of  n  crimi- 
nal information  filed  by  the  prosecuting  at- 
torney npon  information  and  belief  was 
aulBcient,  would  seem  to  apply  with  even 
greater  force  to  this  petition.  It  is  filed  and 
signed  by  a  public  officer,  whose  duties  as 
such  public  oiHoer  make  him  more  familiar 
with  tiie  proceedings  precedent  to  the  filing 
of  the  Slime,  and  the  facts  therein  to  be 
stated,  than  any  other  person;  and  yet  such 
a  statement  of  facts  is  required  as  would  not 
be  often  capable  of  verification  upon  the 
actual  personal  knowledge  of  Hny  one  man. 
The  proceedings  before  the  filing  of  the  same, 
and  necessary  before  it  can  be  tiled,  are  such 
that  tlie  good  faith  of  the  undertaking  of  the 
improvement  is  sufficiently  guarantied,  and 
the  laml-owners  protected  agHinst  gi-oundless 
o>  vindictive  pnjceediogs  to  condemn  their 


land;  and  the  presumption  of  good  faith  also 
attaches  to  the  act  of  the  public  officer  in  fil- 
ing tbe  same.  We  therefore  think  the  veri- 
fication sufficient. 

S.  Tbe  statute  in  relation  to  the  taking  of 
land  by  manieipalitles  within  this  state,  un- 
like tbe  law  in  relation  to  the  condemnation 
of  lands  for  railway  purposes,  does  not  re- 
quire any  attempt  to  obtain  tbe  consent  of 
the  owners  to  detiieate  or  sell  their  lands  for 
the  purposes  of  the  proposed  improvement, 
and  that  there  shall  be  shown  such  attempt, 
and  failure  to  obtain  such  consent,  before 
the  proceedings  to  condemn  shall  be  insti- 
tuted; therefore,  it  is  not  necessary  that  the 
same  shall  be  alleged  In  the  petition ;  and  the 
act  has  been  declared  not  unconstitutional 
because  of  this  omission.  Grand  Hapids  v. 
Bailrond  Co.,  58  Mich.  645, 26  N.  W.  Rep.  159. 

4.  We  think  tlie  petition  states  fully 
enough,  in  iv  "general  way,"  the  nature  and 
esctent  of  the  nse  of  the  land  that  will  be  re- 
quired In  making  and  maintaining  the  im- 
provement as  required  by  law.  It  states  the 
object  of  the  improvement  to  be  the  evening 
"and  exteading  of  Eleventh  street  from 
Leverett  street  to  Michigan  avenae,  whore 
not  already  opened,  60feet  vride;  and  that.  In 
making  and  maintaining  the  proposed  im- 
provement, a  perpetual  rigiit  of  way  over  the 
difFerent  pieces  or  parcels  of  private  property 
hereinafter  descriiied  will  be  nraessary;  and 
that  such  right  of  way  is  purposed  to  be  used 
for  tbe  porpoae  of  a  public  street  and  high- 
way." It  is  diflhsult  to  see  what  more  is 
needed  to  fulfill  the  reqnlrements  of  the  stat- 
ute in  this  respect.  It  is  urged  by  the  re- 
spondents' counsel,  in  this' res iiect,  that  the 
summons  notified  the  respondents  that  the 
"object  of  the  petition  is  to  open  and  e.xt0nd 
Eleventh  street  tmm  Leverett  street  to 
Michigan  avenue,  where  not  already  opened, 
60  feet  wide,  for  tite  use  and  benefit  of  the 
public  as  H  public  street  and  highway;"  that 
the  law  provides  that  the  summons  shall 
"state  briefly  the  object  of  said  petition;" 
that  the  testimony  showed  that  Eleventh 
street,  as  now  existlMg,  was  a  half  mile  south 
of  the  proposed  improvement,  and,  it  the 
street  should  be  extended  northerly  on  a 
straight  line,  it  would  run  about  350  feet  east 
of  the  proposed  street.  The  petition,  how- 
ever, contained  an  accurate  description  of 
ead)  parcel  of  Kind  to  be  taken  for  the  pro- 
posed improvement,  and  we  apprehend  that 
the  naming  of  the  proposed  street  as  an  ex- 
tension of  Eleventh  street'was  of  no  moment. 
Tile  land  to  be  taken  was  stated,  and  the 
Jui7,  under  the  proceedings,  found  that  it 
was  necessary  to  take  such  land  for  the  nse 
and  benefit  of  the  public;  and  what  the  pro- 
posed street  was  named,  either  in  tlie  petition 
or  summons,  was  immaterial,  if  the  object 
and  location  of  the  proposed  improvement 
was  plainly  set  forth.  The  litct  that  Eleventh 
street,  if  continued  in  a  straight  line  north- 
erly, would  be,  at  the  southerly  point,  where 
the  improvement  commenced,  some  800  or 
400  feet  to  the  e:ist  of  the  proposed  lute  in 
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the  petition,  would  not  vitiate  the  proceed- 
ings, as  we  know  of  no  statute  compflling 
tlie  course  of  a  street,  when  exi ended,  to  con- 
tinue as  to  direction  exactly  in  the  same  line 
of  the  existing  street.  The  variation  of  a 
few  degrees  in  this  case  to  the  east  or  west  is 
not  prohibited  bj  law,  and  is  within  the  dis- 
cretion of  the  city.  If  ratified  by  the  finding 
of  tlie  jui-y  that  such  course  is  necessary.  It 
would  still  be  an  extension  of  Eleventh  street. 

We  will  now  examine  the  objections  to  the 
charge  of  the  court.  The  counsel  for  re- 
spondenbi  requested  the  court  to  instruct  the 
jury  that  they  were  entitled  to  the  cost  of 
building  a  fence  on  each  side  of  the  proposed 
street.  I  think  the  court  correctly  instructed 
the  jury  that,  as  there  was  no  ordinance  ia 
the  city  of  Detroit  requiring  streets  to  be 
fenced,  it  was  not  incumbent  upon  the  re- 
spondent Beecher  to  do  so.  No  good  reason 
was  shown  in  the  tesiiniony  why  such  fences 
would  be  necessary.  The  land  of  the  re- 
spondent Beeclier,  proposed  to  be  taken  for 
the  street,  had  been  platted,  and  the  plat  re- 
corded, in  1873,  into  streets,  alleys,  and  city 
lots.  It  is  quite  common  now  to  use  such 
lots,  both  for  residence  and  other  purposes, 
unfenced  on  the  line  of  sti-eets.  The  jury 
were  certainly  not  authorized  to  award  Mr. 
Beecher  damng^s  fur  fencing  his  property  on 
both  sides  of  the  proposed  street,  unless  such 
fencing  whs  shown  to  be  neceasitry,  and  no 
such  showing  was  made.  As  to  the  matter 
of  sidewalks,  the  court  left  it  to  the  jury  to 
find  whether  be  should  have  compensation  or 
not  for  building  them.  His  counsel  claimed 
that  he  was  not  only  entitled  to  this,  but  to 
the  expenseof  cleaningthe  snow  off  from  the 
same  for  many  years  to  come.  This  was 
very  properly  not  allowed  liy  the  court. 

He  also  insisted  upon  damages  for  the  cost 
of  gratling  and  paving  the  street  that  would 
or  might  be  hereafter  assessed  upon  his  ad- 
joining property.  This  claim  was  also  riglit- 
f  nlly  rejected  by  the  court.  It  was  not  in  the 
power  of  the  jury  tn determine  what  this  ex- 
pense would  be,  or  anywhere  near  it,  nor  yet 
to  know  whether  or  not  tlie  street  would  ever 
be  paved.  The  common  council  might  not 
order  the  street  to  be  paved;  and,  if  they  did, 
they  might  order  it  paved  to  one  width  or 
another,  and  of  one  material  or  another. 
The  daoiagea  for  these  possibilities  of  the 
future  are  too  remote,  contingent,  and  spec- 
ulative to  be  determined  with  any  accuracy, 
nor  do  we  consider  that  the  law  contemplates 
the  giving  of  any  such  damages,  nor  dues  the 
constitution  I'equire  it.  All  these  improve- 
ments, in  the  line  of  grading  and  paving  and 
otherwise  improving;  streets,  cast  burdens 
upon  the  land-owners,  it  is  true,  but  at  the 
same  time  they  eniiance  the  value  of  their 
land,  and  the  proportion  of  increase  of  value 
is  supposed  to  equal,  if  not  to  exceed,  the  in- 
creased burden;  and  upon  this  theory,  and 
this  alone,  can  the  land-owner  be  taxed  tu 
grade  or  pave  a  street,  unless  be  pays  such 
tax  as  one  of  the  general  public,  and  not  upon 
the  theory  of  benefits,  by  which  a  tax  is  im- 


posed upon  adjoining  lands,  in  proportion  as 
they  are  benefited  by  the  improvement 

The  court  instructed  the  jury  that  they 
must  award  to  the  owners  of  the  land  full 
compensation,  "which  means  that  you  are  to 
award  to  the  owners  of  the  land  the  full  value 
of  the  land  to  be  taken,  and  all  :idditional ex- 
pense entailed  upon  said  owners  in  opening 
said  street. "  This  cliarge  gave  to  Mr.  Beeeh- 
er,  if  followed,  all  that  he  was  entitled  to  un- 
der the  law.  The  additional  expense  covered 
by  the  law  is  the  expense  that  naturally  fol- 
lows the  opening  of  the  street,  like  the  re- 
movfll  of  a  fence  already  built,  (see  Detroit 
V.  Beecher,  37  N.  W.  Rep.  18,)  or  the  neces- 
sary work  and  expenseof  a  railroad  company, 
whose  right  of  way  is  taken  for  a  street  or 
public  liighway,  in  making  the  crossing  safe, 
and  providing  guards  against  accident.  See 
Orand  Rapids  v.  liailroad  Co.,  58  Mich.,  at 
page  648.  26  N.  W.  Kep.  159.  This  expense 
to  be  allowed  as  damages  must  be  real,  tangi- 
ble, and  proximate.  It  cannot  be  allowed  on 
mere  conjecture,  fancy,  speculation,  or  im- 
agination, nor  can  it  be  remote  or  contingent 
on  something  that  may  or  may  not  happen, 
and  it  must  be  capable  of  iiscertainment. 
See  K^iilrcmd  Co.  v.  Railroad  Co.,  81  N.  W. 
Rep.  288-290,  and  cases  cited. 

Fault  is  also  found  with  tlie  charge  of  the 
court  in  bis  definition  of  the  word  "necessi- 
ty," and  it  is  claimed  that  his  instructions 
in  this  respect  were  uiisleadingand  erroneous. 
The  court  told  the  jury  in  this  regard  tiiat 
they  "must  find  from  the  evi<lence  that  the 
t)enefit  which  tlie  public  will  derive  from  said 
proposed  improvement  will  equal  the  cost  of 
the  same,  or  you  cannot  find  that  said  pro- 
posed improvement  is  a  public  necessity," 
and  that,  in  tlie  language  of  one  of  respond- 
euts'  requests,  "you  must  first  estimate  the 
land  to  be  taken  at  its  full  cash  value,  and 
then,  if  you  find  the  public  generally  will  nut 
be  benefited  to  the  amount  of  said  value, 
you  cannot  find  the  improvement  to  be  a 
public  necessity;"  also,  that  it  must  be  a 
present  public  ne(«ssity,  and,  "  with  regard 
to  public  necessity,  the  public  must  be  in- 
terested. Every  part  of  the  public  is  Inter- 
ested in  every  other  part  of  the  city  of  De- 
troit. Anything  that  tends  tu  beautify, 
adorn,  and  make  more  desirable,  as  a  place 
of  residence  or  a  place  of  business,  one  part  of 
the  city,  adds  to  the  value  of  the  property  in 
every  other  part,  and  is  a  benefit  to  the  city 
generally.  In  other  words,  gentlemen  of  the 
jury,  every  part  of  the  city  is  interested  iik 
beautifying  and  adorning  every  other  part. 
You  should  be  satisfied  that  tlie  benefit  to  the 
public  will  be  so  great  that  it  can  afford  to  pay 
the  entire  ex|)ense  of  opening  it,  and  that  the 
benefit  to  the  public  will  more  than  pay  for 
the  cost  and  expense  of  opening  it,  and  the 
inconvenience  attending  it;  and,  unless  you 
so  find,  there  is  no  public  necessity.  You 
must  also  be  satisfied  that  the  public  will  be 
so  much  benefited  that  it  can  ttfCord  to  pay 
the  damages;  and,  iiidess  y<iu  are  satisfied  of 
all  these  things,  it  is  your  duty  to  detjlare  it 
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unnecessary."  We  see  nothing  erroneous  or 
misleading  about  tliese  instructiona.  There 
were  three  parcels  of  land  described  in  the 
petition,  for  each  of  which,  under  tlie  charge 
of  the  court,  the  jury  allowed  simply  nom- 
inal damages.  One  ^larcel  was  part  o£  an  al- 
ley in  block  3  orLulher  Bt^cclier's  subdivis- 
ion of  part  of  Lognon  farm.  One  parcel  was 
part  of  Churcli  street,  of  the  same  subdivis- 
ion, and  the  otlier  parcel  was  part  of  an  al- 
ley in  block  2  of  the  same  subdivision.  It 
appeal's  that  Mr.  Beecher  plaited  tlils  land  in 
1873,  and  part  of  tlie  plat  has  been  opened  to 
the  public.  The  part  of  Church  street,  and 
the  alleys  condemned  and  biken  under  tliese 
proceedings,  have  never  t>epn  accepted  l)y  tlie 
city  in  any  way.  Last  year  Beecher  fenced 
up  Church  street  when  it  was  not  used  by 
the  public.  He  testified  that  he  was  reaily 
to  open  it,  and  intended  to  do  so  when  he 
sold  lots  upon  it.  We  think  Mr.  Beecher  was 
entitled  to  the  full  value  of  these  three  par- 
cels of  land.  No  one,  save  himself  and  wife, 
had  any  interest  in  them.  Sometliing  more 
than  a  mere  offer  of  dedication  by  platting  is 
necessary  in  order  to  give  the  public  the 
right  of  a  street  or  liigh  way.  There  must  be 
an  acceptance  on  the  part  of  the  public;  and 
an  acceptance  of  a  part  is  not  an  accepUince 
of  tlie  whole.  The  respondent  had  the  right 
to  fence  up  Church  street  where  be  did,  as 
against  tlie  city  of  Detroit.  Field  v.  Man- 
ciiester,  32  Mich.  281.  The  testimony  upon 
both  sides  is  to  the  effect  that  the  land  tiiken 
was  open  to  the  commons  and  used  as  a  cuw 
pasture,  and  the  city  had  never  exercised  any 
control  over,  or  done  any  work  upon,  that 
portion  of  Church  street  proposed  to  be  taken 
for  the  purposes  of  a  street  in  this  proceeding. 
Tl>e  city  had  no  title  to  or  easement  in  this 
Church  street,  or  either  of  the  alleys  u|H>n 
Beecher's  plat,  nor  is  any  right  shown  in  the 
public  that  would  prevent  the  closing  of 
them  by  Mr.  Beecher,  if  he  saw  fit  to  do  so. 
What  he  intends  to  do  with  this  land,  if  cer- 
tain contingencies  occur,  is  not  material. 
He  has  a  right  to  keep  his  property,  or  to  re- 
ci-ive  full  compensation  for  it  if  it  is  taken 
on  the  ground  of  public  necessity.  We  find 
no  erroi-s  in  the  admission  of  testimony,  nor 
are  we  disposed  to  meddle  with  the  finding 
of  the  jury  as  to  the  value  of  the  land  to  Ira 
taken,  except  in  the  case  of  the  three  parcels 
heretofore  mentioned.  The  proceedings, 
therefore,  are  aflSrmed,  with  the  exception  of 
the  three  parcels  above  mentioned.  As  to 
these  there  must  be  a  new  appraisemsnt. 
The  costs  of  this  court  will  be  given  to  the 
respondents. 

Sherwood,  C.  J.,  did  not  sit  Campbell, 
J.,  concurred. 

Cbahplin,  J.  I  concur  in  the  result 
reached  by  Mr.  Justice  Mouse,  but  I  desire 
to  express  my  dissent  from  the  proposition 
stated  in  the  opinion  to  the  effect  that  private 
property  csmnut  l>e  taken  for  the  use  of  the 
public  unless  tlie  benefit  to  the  public  will  be 


equal  to  the  cost  of  the  work,  or  that  the  jury- 
cannot  determine  that  the  public  necessity- 
requires  the  taking  of  private  property  fur 
the  public  use,  unless  they  can  determine 
also  that  the  public  will  be  benefited  as  many- 
dollars  and  cents  as  the  damages  and  com- 
pensation to  individuals  are  determined  to 
be.    I  am  not  aware  that  this  court  has  evec 
en  undated  such    doctrine.      Under  a  city- 
charter,  where  the  statute  prescribes  that  the 
total  damages  and  compensation  awarded 
shall  be  assessed  upon  a  specified  district  in. 
pn')purtion  to  the  benefits  derived  from  mak- 
ing the  improvement,  I  can  see  that  the- 
property  cannot  be  taken  unless  the  benefits 
equal  or  exceed  the  damages  or  compensa-  ■ 
ti>m;  but  this  is  for  the  reiison  that  the  con- 
stitution provides  that  private  property  shall' 
not  be  taken  for  the  public  use  unless  com- 
pensation is  first  made  or  secured  as  shall  be 
provided  by  law;  and,  if  the  total  damages- 
and  compensation  exceed  the  total  beneiits 
to  be  assessed  upon  the  district,  it  is  clear 
tiiat  compensation  cannot  be  made,  and  the 
proceedings  fail  for  that  reason.     It  is  be- 
cause in  such  case  the  law  has  failed  to  pro- 
vide for  compensation,  and  not  because  the 
public  necessity  does  not  exist.     When  the 
law  does  provide  for  the  payment  of  tliedam- 
ages  and  compensation,  the  jury  need  not  in- 
quire whether  the  public  necessity  for  taking'- 
or  using  the  property  is  equal  to  the  compen- 
sation to  be  made.    The  public  necessity 
cannot  be  measured  by  mere  dollars  and' 
cents.    There  is  no  provision  in  the  consti-  - 
tntion  which  prohibits  private  property  from 
being  taken  fur  the  public  use  unless  the  bene- 
fit to  the  public  is  equal  to  the  damages  an(^ 
compensation  to  be  awarded  to  the  owners  of.' 
propeity  so  taken.    Private  property  may  be  • 
condemned  fur  the  use  of  tlie  public  for  court- 
houses and  jails.     Must  the  jury  determine 
tliat  tlie  benefit  to  the  public  is  equal  to  the 
ditinages  and  compensation  awanled,  before 
they  can  determine  the  necessity?    Private 
property  may  be  taken  for  the  use  of  tlie- 
public  for  highways.     Cannot  a  highway  be 
opened   unless   the  commissioner   first   de- 
termines that  the  public  benefit  equals  the- 
damages  and  compensation  awarded?    Pri- 
vate property  may  be  taken  for  pubic  use  in 
the  construction  of  railroads.    Must  the  jury 
first  determine  whether  the  public  use  or  - 
benefit  will   be  equal  to  the  damages  and 
compensation  awarded,  Irafore  they  can  de-  ■ 
teriiiine  the  necessity  for  taking  the  property- 
for  public  use?    The  public  net-essity  cannot. 
t>e  measured  by  the  amount  of  damages  and 
compensation  to  be  awarded  for  the  prop^ 
erty  taken.    Such  a  rule  would  be  both  im- 
practicable and  impossible  of  application. 

LoNO,  J.,  concurred. 


Anokrson  v.  Scott  et  at. 
(Supreme  Court  of  Mldiigan.    June  31, 18S9.>- 

Dl^EnS — BOUXDARIBS. 

PlalntiS  owned  a  villas  lot,  No.  124,  and  a  tract- 
of  land  lying  aJjaueut  tbereto  on  the  south  anct- 
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out  tliem.  Rirer  atreet^  which  lay  along  a  river's 
edge,  was  the  westerly  front  of  both  the  lot  and 
the  tract.  He  oonTeyed  the  tract  to  defendant,  re- 
serriiiE  a  part  thereof,  beginning  at  the  S.  W.  cor- 
ner of  the  lot;  thence  sonth-easterly,  along  River 
steeet,  S3  feet;  thence  north-easterlv,  "on  a  line 
with  the  S.  E.  oomer  of  lot  Ko.  124,'^  10  rods  and 
88  links;  thonoa  K.,  to  li.  street;  thence  W.,  to 
the  N.  E.  comer  of  the  lot;  thence  south-westerly, 
to  the  S.  E.  eomer,  thonoe  to  the  beginning.  Lo- 
catlog  the  beginning  point  at  the  S.  W.  oomer  of 
the  lot  as  appeared  by  the  village  plat,  on  the  east- 
erly side  01  the  street,  the  line  passed  directly 
through  the  8.  E.  oomer  of  lot  124,  taking  no  part 
o(  the  lot,  and  tkns  making  the  reservation  wholly 
within  the  tract  ooaveyed;  but  by  beginning  at 
the  river's  edge,  on  the  westerly  side  of  the  street, 
•  on  the  theory  that  plaintrfl's  property  extended  to 
the  river,  subject  only  to  tne  easement  of  the 
,  street,  the  line  woald  pass  through  and  take  part 
of  lot  iZi.  Held,  that  the  former  location  of  the 
oomer  was  correct 

Jaeob  V.  Rog«r$,  for  plaintiffs  ia  error. 
Sd.  J.  Andtnon,  Ua  defendant  in  error. 

Morse.  J.  This  ia  an  action  of  trespass 
growing  out  of  a  contest  over  tlie  title  to  a 
small  pai'cei  of  land  in  tlie  village  of  Plain- 
well,  Ali«gan  county.  The  suit  was  com- 
menced in  justice's  court,  and  certifled  to  the 
-circuit  court  for  that  county,  on  a  plea  of 
title  in  the  defendant  Samuel  F.  Scott.  Han. 
Dan  J.  AaNOLD,  tlie  circuit  judge  berore 
whom  it  was  tried  without  a  jury,  upon  flnd- 
ings  of  fact  anil  law,  rendered  a  judgment  in 
favor  of  the  plaintiff.  The  accompanying 
map  shows  the  location  of  the  premises  in 
dispute,  and  the  lines  of  reservation  as 
claimed  by  the  parties: 


SS  VJW«BCOI«IIXIOM\«\VOV. 


The  facts  found,  and  here  deemed  neces- 
sary for  a  solution  of  the  difficulty  between 
the  parties,  are  as  follows :  Two  plats  were 
introduced  in  evidence,  one  known  as  the 
"Corporation  Plat  of  the  Village  of  Plain- 
well,  "  and  the  other  as  "  Anderson's  Addition 
to  the  Village  of  Plain  well."  Lot  124,  as 
shown  on  the  map,  and  according  to  both 


plats,  is  R  lot  nine  voAa  east  and  west,  by  six 
rods  north  and  south,  boundnl  on  tlie  west- 
erly end  by  River  sti^eet,  and  on  the  norther- 
ly side  by  Maryetto  stivet.  River  street,  as 
platted  on  the  corporation  plat,  extends  in 
width  from  the  westerly  linq  of  said  lot  1*24 
to  the  bank  uf  the  Kalamazoo  river,  as  it  then 
flowed, — a  distance  of  something  over  three 
rods.  Owing  to  diversion  since  of  a  large 
part  of  the  w:it<-rs  of  the  Kalamazoo  at  a 
point  np  the  streiim  from  lot  124,  the  waters 
of  the  river  opposite  said  lot  have  receded, 
leaving  a  considerable  space  of  dryland  be- 
tween tlie  original  :vid  present  easterly  limit 
of  the  flow  of  watf r  in  said  stream.  At  the 
time  of  the  alleged  trespass  the  plaintiff  was 
the  owner  and  in  possession  of  lot  124,  and 
was  also  in  possession  of  the  disputed  parcel 
of  land.  It  is  conceded  that  he  owns  ibis 
disputed  strip,  if  it  is  contained  and  embraced 
within  a  reservation  made  in  a  certain  deed 
from  htm  to  the  defendant  Samud.  F.  Scott. 
If  not  within  the  reservation,  then  ft  passed 
In  this  deed  to  Scott,  and  the  title  is  in  him. 
This  def^  was  executed  on  the  27tli  day  of 
June,  1879.  By  such  deed  the  plaintiff  con- 
veyed to  said  Samuel  F.  Scott  "all  the  cer- 
tain piece  or  parcel  of  land  situated  and  being 
in  the  village  of  Plntnwell,  county  of  Alle- 
gan, and  Htate  of  Michigan,  known  and  de- 
scrilBed  as  follows,  to-wit:  I^t  No.  one 
hundred  and  one,(101,)  as  recorded  in  the  cor- 
poration plat  of  said  village  of  Plain  well,  ex- 
cepting and  resernng  therefrom  a  piece  of 
land  described  as  follows,  to-wit:  Gommen.- 
ing  at  ttie  south-west  comer  of  lot  1J4  of 
said  plat;  thence  in  a  soutb-easteiiy  direc- 
tion, along  River  street,  32  feet;  thenoe  in  s 
north-easterly  direction,  on  a  line  with  the 
Boath-east  .corner  of  said  lot  No.  124, 10  rods 
and  23  links;  thence  north,  to  Oak  avenue; 
thence  west,  to  the  north-east  corner  of  said 
lot  124;  thence,  in  a  south-easterly  direction, 
to  the  sontli-east  comer  of  said  lot  124; 
thence,  in  a  direct  line,  to  the  place  of  begin- 
ning." It  is  admitted  by  both  parties  thiit 
there  was  a  mistake  in  the  drafting  of  this 
deed;  that  lot  101  was  not  intended  to  be 
conveyed  at  all,  biit  the  land  Intended  to  be 
embraced  in  the  description  "Lot  101"  was 
in  fact  the  lot  marked  "H"  on  the  map;  and 
the  street  named  in  the  deed  as  "Oak  Ave- 
nue" was  intended  to  mean  "Marj-ette 
Street."  The  plaintiff  claims  the  stiirting  j 
line  of  this  reservation  to  iM  at  the  south- 
west corner  of  the  lot,  as  shown  on  tlie  mup. 
where  tlie  comer  touches  the  easterly  line  of  j 
River  street.  Starting  at  this  point,  as 
shown  by  the  dotted  line  A,  B,  0.  the  reser-  i 
vatiun  runs  82  feet  south-easterly,  along  the  <{ 
east  line  of  River  street,  thence  ronning 
north-easterly  10  rods  and  23  links,  "on  .-■ 
line"  with  the  soutli-east  corner  of  lot  124,  it 
passes  through  said  corner,  and  l)e>-ond  it: 
then  the  line  runs  to  Maryette  street;  thence 
west,  on  the  line  of  Maryette  street,  to  the 
nortli-east  corner  of  lot  124;  thence,  alonj; 
the  line  of  said  lot,  t»  the  sonth-east  corner 
of  lot  124;  thence,  along  the  soutberir  line  of 
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the  same  lot,  to  the  place  of  beginning.  This 
seems  to  be  a  reiisoRabie  description,  and  the 
land  rraerved  ia  all  found  outside  of  lot  No. 
124,  and  within  the  original  boundaries  of 
the  lot  marked  "H"  on  the  map,  out  of 
wliicb  the  resei-vatioo  waa  intended  to  be 
made. 

Tlie  defendants  claiia  that  the  western 
boundary  of  lot  124  is  the  Kalamazoo  river. 
The  first  argument  is  that  lot  124,  being 
bounded  on  the  west  on  the  plat  by  liiver 
street,  which  is  bounded  by  the  Kalanuuoo 
river,  the  title  of  the  lot-owner,  the  phiintiff, 
in  fee  runs  to  tlie  river,  burdened  with  the 
easement  of  the  street.  The  second  argu- 
ment is  that  by  the  deeds  from  plaintiffs' 
grantors  of  the  land,  labeled  "Lot  124"  on 
the  corporation  plat,  wliich  was  conveyed  by 
metes  and  bounds,  the  westerly  line  of  the 
same,  as  described  in  said  deeds,  was  the 
Kalamazoo  river.  The  defendiints,  there- 
fore, take  their  starting  point  of  the  descrip- 
tion of  this  reservation  at  the  point  where  the 
80utl>-westerly  corner  of  lot  124  would  be,  if 
extended,  as  by  the  dotted  line  on  the  map  to 
the  Kalumazoo  river.  Commencing  at  such 
a  point  the  line  would  run  32  feet  south-east- 
erly along  Kiver  street,  but  on  the  westerly 
line  ttiereof ;  thence  running  10  rods  and  ^ 
links,  in  a  north-easterly  direction,  "on  a 
line"  with  the  south-east  corner  of  lot  124,  It 
would  strike  the  line  of  said  lot  before  it 
came  to  the  corner,  as  shown  by  the  dotted 
lines  D,  E,  F,  on  the  map.  Prom  thence  to 
Maryette  street  the  line  must  pass  on  to  and 
across  lot  124,  coming  out  again  into  lot  H 
before  it  reaches  Maryetta  street;  then  run- 
ning the  hne  along  Maryette  street,  to  the 
norih-east  corner  of  lot  124,  and  from  thence 
to  the  south-east  corner  of  the  same  lot,  fcl- 
lowing  the  description  in  the  reservation,  and 
a  piece  of  land  in  the  south-east  corner, 
marked  "i"  on  the  map,  is  cut  off  and  re- 
served out  of  something  to  wMtdi  it  did  not 
belong. 

It  is,  as  can  readily  be  seen  by  examining 
this  map,  and  following  the  two  claimed 
lines  of  reservation  thereon,  unnecessary  tn 
enter  upon  any  discussion  of  the  argument 
of  the  defendants  on  either  of  the  two 
grounds  advanced  by  them.  It  is  plain  tltat 
the  description  of  this  reservation  waa  in- 
tended to  stiirt  from  the  south-west  corner  of 
lot  124  as  claimed  by  plaintifC.  A  compari- 
son of  the  whole  description  with  the  lines 
claimed  by  ttie  respective  parties  shows  ttiis 
starting  point  to  l>e  the  only  reascmable  and 
intelligent  one.  The  judgment  of  the  court 
below  was  correct,  and  will  be  affirmed,  with 
costs. 


Long,  J.,  did  not  sit. 
concurred. 


The  other  justices 


Johnson  e.  Ltoh. 

(SupreiM  C«urt  of  mefttgan.    Jnne  98, 1888.) 

CoRTKAon— CoNsmuonoN. 

A  declaraUon  alleged  that  after  judnoent  had 

Deen  recovered  againat  plaintiff's  aaa^or*,  d»- 
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fendant  entered  Into  a  contract  with  them  to  pur- 
obase  an  Interest  in  tbeir  basiness,  and  oblieated 
himself  to  pay  tS5,000,  "not  later  than  the  time 
let  by  the  (upreme  court"  for  the  payment  of  the 
judgment,  it  being  the  intention  of  the  parties  to 
provide  a  fund  for  the  payment  of  the  judgment ; 
but  that,  oontraiy  to  expectation,  the  supreme 
conrt,  without  iizing  the  time,  remanded  the  caea 
to  the  circuit  court,  which  fixed  the  time  of  pay- 
ment, and  that  the  $25,000  became  payable  when 
the  circuit  court  fixed  the  time  of  payment  of  the 
judgment.  Seld,  that  a  demnrrer  to  the  declara- 
tion was  properly  sustained,  It  not  appearing  that 
the  fixing  ot  the  time  of  payment  by  any  other 
than  the  supreme  court  was  contemplated. 

Error  to  circuit  court,  Wayne  county; 
Gartneb,  Judge. 

Action  by  Otis  B.  Johnson  against  Isaac 
Lk  Lyon.  A  demurrer  to  the  complaint  was 
sustained,  and  plaintiff  brings  error. 

Qriff,n,  Warner,  Hunt  &  Berry,  for  ap- 
pellant.   F.  H.  Cavfiddy  for  appvllee. 

OuAMPLiy,  J.  This  case  was  submitted 
upon  briefs  without  oral  argument.  An 
amended  declaration  was  filed  in  the  court 
iwluw,  and  a  demurrer  was  interposed  there- 
to. The  plaintiff,  joined  in  demurrer,  and 
upon  argument  the  court  entered  an  order 
sustaining  the  demurrer.  From  the  final 
judgment  sustaining  the  demurrer  the  plain- 
tiff has  brought  the  case  here  by  writ  of  er- 
ror. The  declaration  is  quite  lengthy,  and 
is  as  follows: 

"AUKNDEO  Declaration. 

"BtaU  of  Michigan  —  Tlw  Circuit   Court 

for  the  Count]/  of  Wayne. 

"  County  of  Wayne-:^s. :  Otis  E.  Johnson, 
plaintiff  in  this  suit.  In  this  his  amended 
declaration  complains  of  Isaac  L.  Lyon,  de- 
fendant herein,  and  thereupon  the  plaintiff 
avers: 

"For  that  whereas,  prior  to  and  during 
the  year  1867  Titus  6.  Fish  and  Abner  C. 
Fish  were  partners  in  the  bneinpss  of  manu- 
facturing wagons  at  Racine,  state  of  Wis- 
consin, under  the  firm  name  of  Fish  Bros., 
and  becoming  embarrassed  in  said  business, 
and  indebted  to  numerous  persons,  includ- 
ing one  Jerome  I.  Case,  who  was  a  relative 
of  said  Fish  Bros.,  and  apparently  desirous 
of  aiding  and  assisting  them  in  said  busi- 
ness, mude  an  arrangement  with  said  Case, 
whereby,  among  other  things,  the  said  Case 
was  to  buy  up  the  outstanding  indebtedness 
of  the  said  Fish  Bros.,  and  they  were  to 
transfer  to  him  their  assets,  and  Case  was  to 
allow  them  to  run  and  manage  the  business 
for  him,  and  as  his  agents,  and  they  were 
to  manufacture  the  stock  on  hand,  and  to 
maiket  the  same,  until  they  sttouid  be  able 
and  should  pay  the  advances  so  made  by 
Case,  with  interest,  together  with  the  in- 
debtedness owing  to  him,  and  all  expenses, 
after  which  the  remaining  assets  and  prop- 
erties, if  any,  should  be  returned,  and  bo- 
long  to  said  firm  of  Fish  Bros.  And  where- 
as, in  pursuance  of  said  agreement,  the  bus- 
iness was  continued  and  carried  on  under 
the  name  of  Fish  Bros.,  agents,  until  some 
time  in  the  yejtr  1871,  when  one  Edwin  B. 
Fish  acquired  an  interest  of  onereiglith  of 
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the  interest  of  said  Fiah  Bros,  in  tlie  said 
business,  and  afterwards,  to-wit,  in  1874, 
Abner  C.  Pish  sold  and  transferred  his  in- 
terest in  the  business,  so  that  the  former  in- 
terest of  Fish  Bros,  in  said  business  became 
that  of  Titus  6.  Fish,  Edwin  B.  Fish,  and 
John  C.  Huggins,  and  was  afterwai-ds  con- 
ducted and  carried  on  under  the  name  and 
style  of  Fish  Bros.  &  Co.,  agents.  And 
whereas,  afterwards,  to-wit,  in  the  year 
1880,  a  contest  arose  between  the  said  Fish 
Bros.  &  Ck>.  and  the  said  Jerome  I.  Case,  as 
to  the  proper  construction  and  interpretation 
of  the  original  agreement  of  1867,  and  of 
the  rights  of  the  respective  parties  thereun- 
der, and  the  amount  which  said  Case  was 
entitled  to  receive,  and  when  the  same  was 
payable,  which  resulted  in  a  litigation  com- 
menced by  the  said  Case  as  plaintiff,  in  ttie 
year  1880,  in  the  circuit  court  for  the  county 
of  Racine,  a  court  of  general  jurisdiction  in 
the  state  of  Wisconsin,  against  Titus  O. 
Fish,  Edwin  B.  Fish,  and  John  C.  Huggins, 
as  defendants;  being  substantially  claimed 
on  the  part  of  Case  that  said  agreement  of 
1867  constituted  him  the  owner  of  the  busi- 
ness, with  the  right  on  the  pai-t  of  Fish 
Bros.  &  Co.,  to  receive  the  same  baclt  upon 
repayment  of  said  Case's  advances  therein; 
and  claimed  by  Fish  Bros.  &  Co.  that  said 
agreement  was  a  transfer  of  property  by  way 
of  security,  and  establishing  between  the 
parties  thereto  the  relation  of  creditor  and 
debtor  only.  And  whereas,  at  or  about  the 
time  of  commencement  of  said  suit,  to-wit, 
in  December,  1880,  Case  obtained  an  injunc- 
tional  order  against  the  defendants,  and  gaye 
notice  to  creditors  of  the  business,  among 
other  things,  that  the  agency  had  been  re- 
voked, and  that  be  refused  to  be  farther 
bound  by  any  act  or  contract  of  the  said 
Fish  Bros.  &  Co.;  and  thereafter,  though 
said  litigation  was  pending,  the  said  Fish 
Bros.  &  Co.,  under  their  claimed  interpreta- 
tion and  meaning  of  the  agret-ment  of  1867, 
and  assuming  and  asserting  a  large  and  val- 
uable interest  in  said  business  over  and 
above  the  interest  by  way  of  security  or  oth- 
erwise of  the  said  Case,  continued  to  carry 
on  and  conduct  the  business  under  the  name 
and  style  of  •  Pish  Bros.  &  Co.'  And  where- 
as, afterwards,  to-wit,  in  the  latter  part  of 
the  year  1882,  the  said  circuit  court  for  Ra- 
cine county  adjudicated  substantially,  among 
other  things,  that  the  relation  between  the 
said  Case  and  Fish  Bros.  &  Co.,  under  the 
agreement  of  1867,  and  the  continuance  and 
conduct  of  the  business  thereafter,  was  in 
legal  effect  that  of  creditor  and  debtor,  and 
entered  a  Judgment  in  favor  of  Case  and 
against  Fish  Bros.  &  Co.  for  a  large  sum  of 
money,  to-wit,  the  sum  of  more  than  eighty 
thousand  dollars,  and  which  by  the  terms  of 
said  judgment  was  to  l>e  paid  within  a  cer- 
tain time  to-wit,  within  seventy  days  from 
the  date  thereof,  from  which  said  judgment 
of  said  circuit  court  both  parties  appealed  to 
the  supreme  court  of  the  state  of  Wisconsin. 
"An\l  the  plaintiff  avers  that  during  the 


pendency  of  said  appeal,  to-wit,  in  the  month 
of  January,  1883,  one  Stephen  S.  Lyon  en- 
tered into  negotiations  with  said  firm  of 
Kish  Bros.  &  Oi.  to  purchase  a  one-eighth  in- 
terest of  the  interest  of  said  Fish  Bros.  & 
Co.,  In  the  business  aforesaid,  acquired  by 
said  Fish  Bros.  &  Co.,  hereinbefore  particu- 
larly set  forth,  whatever  that  interest  might 
then  be,  or  should  thereafter  be  determined 
to  be;  and  aftnrwai-ds,  to-wit,  on  the  24th 
day  of  January  of  the  year  aforesaid,  it  was 
then  and  there  agreed  by  and  between  said 
Fish  Bros.  &  Co.  and  said  Stephen  S.  Lyon 
that  said  one-eighth  interest  of  the  interest  of 
the  said  Fish  Bros.  &  Co.  in  the  business 
aforesaid  should  be  sold  by  said  Fish  Bros,  is 
Co.,  to  said  Stephen  S.  Lyon,  and  bought  by 
him  for  tite  sum  of  fifty  thousand  dollars; 
and  it  WMS  part  and  parcel  of  said  agreement 
that  said  Lyon  should  furnish,  and  said  Fish 
Bros.  &  Co.  should  accept  as  a  first  payment 
upon  SHid  purchase,  the  obligation  of  said 
Isaac  L.  Lyon,  the  defendant  herein,  to  pay 
the  sum  of  twenty-five  thousand  dollars,  and 
that  said  obligation  should  be  received  and 
treated  by  said  Fish  Bros.  &  Co.  as  so  much 
cash  paid  upon  said  purchase;  that  there- 
upon, with  full  knowledge  of  said  negotia- 
tions and  agreement,  and  for  the  purpose  of 
makingsaid  first  payment  upon  said  purchase, 
said  defendant  made,  executed,  and  delivered 
to  said  Fish  Bros,  ft  Co.,  of  Racine,  afore- 
Siiid,  a  certain  obligation  in  writing,  bearing 
date  the  26th  day  of  January.  1883,  in  the 
words  and  figures  folio  wing,  to  wit:  'Detroit, 
Jan'y  26,  1888.  Messrs.  Fish  Bros.  &  Co.— 
Gents:  In  accordance  with  your  proposition 
to  Stephen  S.  Lyon,  of  Racine,  Jan'y  24th, 
1888,  I  will  guaranty  to  pay  you  twenty-five 
thousand  dollars  not  later  than  the  time  set 
by  the  supreme  court  of  Wisconsin  for  the 
payment  of  tlie  Ciise  judgt;  you  to  f urnist> 
me,  if  I  require  it,  Fish  Bros.  &  Co.  paper 
for  fifteen  thousand  dollars,  to  be  used  by  me 
as  accommodation  pa|M>r,  to  be  provided  for 
and  paid  by  me.  Yours,  truly,  I.  L.  Ltom.' 
— wherein  and  whereby  said  defendant  un- 
dertook and  agreed  to  pay  to  said  Fish  Bros. 
&  Co.,  in  part  payment  for  the  said  one- 
eighth  interest,  the  sum  of  twenty-five 
thousand  dollars,  as  therein  provided;  that 
said  obligation  in  writing  was  duly  accepted 
by  said  Fish  Bros.  &  Co.  as  and  for  the  sum 
of  twenty-five  thousand  dollars  of  said  pur- 
chase price;  and  thereupon,  relyiui?  upon 
said  written  obligation  of  the  defendant,  said 
one-eighth  interest  of  the  interest  of  said 
Fish  Bros.  t%  Co.  in  the  business  aforesaid 
was  actually  sold,  transferred,  and  made 
over  by  said  Fish  Bros.  &  Co.  to  Stephen  S. 
liyon,  and  be  became  the  owner  thereof. 

"Plaintiff  further  avers  that,  in  consider- 
ing the  time  within  which  payment  of  the 
said  written  obligation  was  to  be  made,  it 
was  contemplated  by  the  said  Fish  Bros.  & 
Co.,  and  the  said  Stephen  S.  and  Isaac  L. 
Lyon,  that  the  supreme  court  of  Wisconsin, 
in  determining  the  various  questions  arising 
on  the  appeal  aforesaid,  would,  among  other 
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things,  adjudicate  and  flx  the  time  within 
whidi  tlie  said  Fish  Bros.  &  Co.  should  pay 
to  the  said  Jerome  I.  Case  the  said  sum  of 
more  tlian  eiglity  thousand  dollars,  or  such 
other  sum,  if  any,  as  tlie  supreme  court 
should  decree  to  be  payable  to  the  said  Case, 
as  was  done  in  the  said  circuit  court  for  the 
county  of  Hacine,  as  hereinbefore  alleged; 
and  it  was  the  purpose  of  the  parties  afore- 
said that  the  payment  of  said  written  obliga- 
tion would  create  and  constitute  a  ready 
fund  with  which  to  pay,  in  whole  or  in  part, 
the  said  amount,  if  any,  which  said  supreme 
court  should  determine  to  be  payable  to  the 
said  Case;  and  the  provision  in  said  obliga- 
tion for  payment,  "not  later  than  the  time 
set  by  the  supreme  court  of  Wisconsin  for 
the  payment  of  the  Case  judgment, "  was  in- 
serted in  view  of  this  expectation  and  pur- 
pose of  the  parties  aforesaid ;  that  afterwards, 
to-wit,  in  May,  1888,  the  supreme  court  of 
TTisconsin  reversed  said  judgment  of  said 
circuit  court,  and  remanded  the  cause  to  said 
circuit  court  for  a  restatement  of  the  account 
between  the  parties  thereto,  in  accordance 
with  the  opinion  of  said  supreme  court; 
and  said  supreme  court  did  not  at  any  time 
fix  the  time  of  payment  to  be  made  to  the  said 
Jerome  1.  Caseof anysum  orsums  whatever, 
bnt  left  the  said  circuit  court  to  grant  such 
relief  as  might  be  necessary  for  the  protec- 
tion and  security  of  the  rights  of  the  parties, 
including  the  methods  and  times  of  payment 
to  be  madt*  to  said  Case  of  whatever  sum  or 
sums  should  be  found  to  be  due  to  him  upon 
a  restatement  of  said  account,  and  to  dpter- 
mine  and  control  all  otlier  matters  of  detail 
under  instructions  given  in  said  opinion  of 
said  supreme  court. 

"Plaintiff  further  avers  that  said  cause 
was  thereupon  remanded  to  said  circuit  court, 
and  afterwards,  to-wit,  on  October  16, 
1888,  the  said  circuit  court,  for  the  fur- 
ther protection  of  the  rights  of  the  par* 
ties,  appointed  said  Jerome  I.  Case  re- 
ceiver of  the  property  and  assets  of  said  Fish 
Bros.  &  Co.;  and  thereupon  the  property, 
assets,  and  businessof  said  Fish  Bros.  &  Co., 
and  all  the  right,  title,  and  interest  of  said 
Fish  Bros.  &  Co.,  in  and  to  the  business 
hereinbefore  particularly  set  forth  and  de- 
scribed, was  duly  transferred,  under  the  or- 
der and  directions  of  said  court,  and  in  ac- 
cordance with  the  practice  thereof  by  the  said 
Fish  Bros.  &  Co.  to  said  receiver;  among 
other  things  so  transferred  was  said  written 
obligation  of  the  defendant;  that  afterwards, 
to-wit,  some  time  in  the  year  1884,  the  said 
circuit  court  for  the  county  of  Racine,  acting 
under  and  in  pursuance  of  the  instructions 
of  said  supreme  court,  rendered  a  judgment 
in  favor  of  said  Case,  and  gainst  the  de- 
fendants in  said  suit,  for  a  large  sum  of 
money,  to-wit,  the  sum  of  more  than  $200,- 
000;  and  said  defendants  were  given,  by  the 
terms  of  said  judgment,  six  months  from  the 
entry  thereof  to  pay  said  sum;  and  the  plain- 
tiff avers  that  the  said  circuit  court  is  the 
only  court  that  at  any  time  has  fixed  the 


time  within  which  either  the  first  or  the  last 
Case  judgment  should  be  paid;  and  that,  in 
view  of  the  facts  aforesaid,  the  said  written 
obligiition  becnme  due  and  payable,  at  least 
within  a  reasonable  time  after  the  determina- 
tion of  the  controversy,  and  the  final  judg- 
ment in  said  circuit  court,  and  after  the  ex- 
piration of  the  time  fixed  by  the  said  circuit 
court  for  the  payment  of  said  Case  judgment; 
and  that  more  than  a  reasonable  time  has 
elapsed,  and  no  part  of  said  written  obliga- 
tion has  yet  been  paid,  nor  has  the  said  sum 
of  twenty-five  thousand  dollars  agreed  to  be 
paid  as  part  of  the  purchase  price  of  the  said 
one-eighth  interest  of  the  interest  of  Fish 
Bros.  &  Co.  in  said  business  hereinbefore 
particularly  set  forth,  or  any  part  thereof, 
been  paid  by  the  said  Stephen  S.  or  Isaac  L. 
Lyon,  or  any  other  person. 

"Plaintiff  further  avers  that  afterwards, 
to-wit,  in  September,  1885,  said  Jerome  L 
Case  resigned  as  receiver,  aforesaid;  that  his 
resignation  was  accepted,  and  Ahira  W.  Hall 
was,  in  said  cause,  appointed  by  said  circuit 
court  bis  successor;  and  the  said  written  ob- 
ligation of  the  said  defendant  was,  among 
other  things,  transferred  by  said  Jerome  1. 
Case  as  said  first  receiver  to  said  Ahira  W. 
Hall  as  his  successor,  and  said  written  obli- 
gation was  talien  possession  of  by  said  Hall 
as  said  second  receiver;  that  afterwards,  to- 
wit,  in  Deceml>er,  1886,  the  said  Hall,  as  sec- 
ond receiver,  being  duly  authorized  there- 
upon by  the  order  of  said  circuit  court,  did 
transfer  and  set  over  the  said  written  obliga- 
tion of  said  defendant  to  the  said  plaintiff, 
and  the  said  plaintiff  is  now  the  owner,  hold- 
er, and  possessor  thereof.  Plaintiff  further 
avers  that,  after  the  rendition  of  said  judg- 
ment in  said  circuit  court  as  hereinbefore 
particularly  set  forth,  and  after  the  expira- 
tion of  the  time  fixed  by  said  circuit  court 
for  the  payment  of  the  same,  to-wit,  before 
the  commencement  of  this  suit  in  January, 
1887,  said  Fish  Bros.  &  Co.  fully  satisfied  the 
claims  of  said  Case  adjudged  by  the  said  cir- 
cuit court  to  exist  against  them ;  and  the  said 
Case  judgment  so  rendered  by  the  said  cir- 
cuit court  as  aforesaid  was  satisfied,  and  said 
judgment  canceled  and  discharged;  and  the 
title  to  said  written  obligation  of  said  defend- 
ants, so  far  as  It  required  any  confirmation, 
was  then  and  there  confirmed  and  ratified  by 
said  Fish  Bros.  &  Co.,  as  being  and  existing 
in  said  plaintiff;  and  the  plaintiff  further 
avers  that  the  said  defendant  never,  at  any 
time,  required  of  said  Fish  Bros.  &  Co.  the 
accommodation  paper  mentioned  in  said  writ- 
ten obligation;  that,  by  reason  of  the  prem- 
ises aforesaid  set  forth,  said  defendant  be- 
came liable  to  pay  said  plaintiff  the  sum  of 
money  in  said  written  obligation  named,  and, 
l>eing  so  liable,  promised  to  pay  the  same; 
yet  the  said  defendant  has  not  paid  the  same, 
or  any  part  thereof, — to  the  plaintiff's  dam- 
age fifty  thousand  dollars;  and  therefore  he 
brings  suit,"  etc. 

"QaiFFiN,  Waener,  Htjmt  &  Bbkrt, 
"Attorneys  ffr  P^intifl.' 
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The  causes  for  deraurrer  were  specified  as 
follows:  "  First,  that  it  does  not  appear  from 
said  declaration  that  the  time  mentioned  in 
the  obligation  or  guaranty  therein  set  forth, 
and  alleged  to  have  been  made  and  executed 
by  said  defendant  for  the  payment  of  825,- 
000,  has  elapsed,  or  that  s^id  obligation  or 
guaranty  has  become  due  or  payable,  or  that 
any  right  of  action  hns  accrued  to  the  plain- 
tiff therein;  second,  that  it  appears  from  said 
declaration  that  lime  for  the  payment  of  the 
Case  judgment  referred  to  in  said  alleged  ob- 
ligation has  not  been  fixed  by  the  supreme 
court  of  Wisconsin,  and  that  the  aforesaid 
obligation  or  guaranty  has  not  become  due 
or  payable:  third,  that  it  does  not  appear 
from  said  declaration  that  the  said  plaintiff 
has  any  cause  of  action  against  the  defend- 
ant; fourth,  that  said  declaration  is  uncer- 
tain and  argumentative  in  its  averments  as 
to  the  time  when  saiil  alleged  obligation  was 
intended  to  become  due  and  payable;  fl/lh, 
that  the  averment  of  said  declaration,  re- 
specting the  time  when  said  alleged  obliga- 
tion was  intended  to  become  due  and  paya- 
ble, is  contradictory  of  the  terms  of  said  al- 
leged obligation  as  set  forth  in  said  declara- 
tion, and  that  said  declaration  is  therefore  in 
this  and  in  other  respects  repugnant. " 

In  support  of  the  demurrer  the  defendant 
contends  that  the  obligation  or  agreement 
which  is  the  foundation  of  the  action  is  in  its 
nature  a  guaranty,  and  defendant  is  entitled 
to  stand  upon  the  very  letter  of  his  contract, 
and  is  not  to  be  held  liable^  unless  he  is  made 
80  by  the  very  terms  of  his  agreement;  that 
the  declaration  does  not  show  that  the  time 
for  the  payment  of  the  $25,000  mentioned  in 
the  guaranty  has  elapsed,  or  that  any  cause 
of  actiou  had  accrued  at  the  time  the  suit 
was  commenced;  that  it  is  clear  from  the 
language  of  the  obligation  that  the  925,000 
was  to  be  paid  within  the  time,  or  at  the  ex- 
piration of  the  time,  fixed  by  the  supreme 
court  of  Wisconsin  for  the  payment  of  the 
Case  judgment;  thHt  the  fixing  of  such  time 
was  made  either  a  condition  precedent  to  the 
defendant's  liability  to  pay  the  $25,000.  or 
a  contingency  upon  which  the  liability  de- 
pended. If  it  was  a  condition  precedent,  de- 
fendant contends  it  must  be  strictly  fulfilled; 
and,  if  it  was  a  contingency,  it  had  the  effect 
of  suspending  the  right  to  the  performance 
of  the  promise  until  the  occurrence  of  the 
contingent  event,  and  defendant's  liability 
cannot  be  enforced  without  showing  that  the 
liability  has  occurred.  In  support  of  the  fore- 
going contention  the  counsel  for  defendant 
cites  Anson,  Cont.  •295-*298;  1  Story,  Cont. 
§  27;  2  Benj.  Sales,  §  753;  Brogden  y.  Mar- 
riott, 2  Blng.  N.  C.  473;  Worsley  v.  Wood,  6 
Term  R.  710;  Wald's  Pol.  Cont.  356;  Gill  v. 
Yogler,  62  Md.  663;  Mosher  v.  Railroad  Co., 
127  U.  S.  390,  8  Sup.  Ot.  Rep.  1324. 

Defendant  further  insists  ihat  the  declara- 
tion shows  that  the  judgment  which  was  re- 
ferred to  in  the  guaranty  sued  upon  vas  the 
judgment  Tor  $80,000,  which  had  been  ren- 
dered by  the  circuit  court,  and  appealed  to 


the  supreme  court;  that  the  parties  did  not 
intend  or  refer  to  any  other  judgment  which 
might  be  rendered  In  the  suit.  Neither  did 
the  parties  contemplate  that  any  court  ex- 
cept the  supreme  court  of  Wisconsin  should 
fix  the  time  for  paying  that  judgment,  and 
that  such  is  the  allegation.  On  the  part  ot 
plaintiff  it  is  point^  out  that  no  absolute 
time  is  stated  when  the  payment  should  be 
made;  that  the  words  "not  later"  are  used. 
Counsel  for  plaintiff  admit  that  the  supreme 
court  of  Wisconsin  did  not  absolutely  fix  the 
time  for  the  payment  of  the  then  Case  judg- 
ment, but  it  directed  the  circuit  court,  un- 
der certain  instructions,  to  make  a  restate- 
ment of  the  account  l)elween  the  parties; 
and  in  pursuance  of  such  direction  it  is 
averred  that  the  circuit  court  decreed  the 
sum  of  $200,000  be  paid  by  Fish  Bros.  &  Ca 
to  C.tse  within  six  months  from  the  entry  of 
the  judgment:  that  it  is  averred  tiiat  the  six 
months  have  expired,  and  that  a  reasonable 
time  has  elapsed,  and  neither  Stephen  S. 
Lyon  nor  Isaac  L.  Lyon  has  paid  the  said 
sum  of  $25,000,  or  any  part  thereof,  although 
the  Case  judgment  has  been  paid  and  satis- 
fied ;  that,  construing  the  averments  together, 
it  is  not  a  reiisonable  construction  of  the  con- 
tract between  the  parties  to  hold  that  it  is  a 
condition  precedent  to  the  payment  of  the 
$25,000  that  the  supreme  court  should  abso- 
lutely fix  the  time  for  the  payment  of  the 
Case  judgment;  that  there  is  not  sucli  neces- 
sary connection  l)etween  the  two  events  that 
the  court  should  hold  that  in  case  there 
should  be  a  failure,  as  counsel  for  plaintiff 
admits  there  has  been  in  this  case,  in  the  su- 
preme court  literally  to  fix  the  time,  there, 
fore  there  should  be  no  payment  by  Lyon  for 
his  interest  in  the  business;  that  the  decla- 
ration avers  that  it  was  contemplated  by  the 
parties  at  the  date  the  contract  was  entered 
into  that  the  supreme  court  would,  among 
other  things,  fix  and  determine  the  time  for 
the  payment  of  the  Case  judgment,  which 
was  then  pending  in  the  supreme  court,  con- 
trary to  the  expectation  of  both,  reversed  the 
judgment,  and  sent  the  case  back  to  the  cir- 
cuit court,  which  afterwards  fixed  the  time; 
and  counsel  insist  that,  by  a  proper  construc- 
tion, the  time  set  by  the  circuit  court  under 
the  direction  of  the  supreme  court  should  be 
considered  as  the  time  for  the  payment,  or 
else  a  reasonable  time  for  the  payment  would 
be  implied  in  case  of  a  technical  failure  ot 
the  Bu]>reme  court  to  fix  the  time. 

The  question  presented  for  decision  is 
whether  the  declaration  describes  the  con- 
tract and  sets  forth  the  undertakings  of  de- 
fendant according  to  their  legal  effect.  The 
contract  of  guaranty  signed  by  defendant  on 
its  face  shows  that  it  does  not  embrace  the 
whole  agreement  between  the  parties.  The 
contract  entered  into  is  set  out  in  the  decla- 
ration with  its  surrounding  circumstances, 
and  the  situation  of  the  parties  with  refer- 
ence to  the  subject-matter  is  detailed  with 
minuteness.  The  defendant  can  ouly  be 
called  upon  to  peiform  his  contract  accord- 
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ing  to  Its  legal  efFect  It  is  admitted  that 
the  parties  entered  into  the  contract,  and 
stipulated  for  the  time  of  performance,  with 
reference  to  the  time  which  sliould  be  fixed 
by  the  supreme  court  of  Wisconsin  for  Fish 
Sros.  &  Co.  to  pay  a  certain  judgment  in 
favor  of  Case.  Instead  of  fixing  a  time  for 
the  payment  of  such  judgment,  the  court, 
without  the  fault  of  the  defendant,  reversed 
such  judgment,  and  remanded  the  case  to  the 
circuit  court  for  a  restatement  of  the  account 
on  the  basis  laid  down  in  the  opinion.'  The 
account  was  restated  in  the  circuit  court, 
and  a  judgment  rendered  in  favor  of  Case, 
and  a  time  fixed  for  its  payment.  It  appears 
from  the  allegations  of  tile  declaration  that 
the  time  of  performance  agreed  upon  by  the 
parties  has  become  impossible  by  reason  of 
the  failure  of  the  court  to  fix  a  time  for  the 
payment  of  the  Case  judgment, — a  contin- 
gency not  contemplated  b^  the  parties.  They 
contracted  upon  the  basis  of  the  continaed 
existence  of  tlie  judgment  appealed  from  in 
some  form  and  to  some  amount.  The  con- 
dition is  implied  that  if  the  performance  be- 
comes impossible,  from  the  revei-sal  of  the 
judgment,  performance  should  be  excused; 
for  the  parties  have  tigreed  upon  no  other 
time  of  performance,  and  courts  cannot  make 
or  supply  defects  in  contracts  wliich  the  par- 
ties themselves  have  neglected  to  provide 
for.  2  Chit.  Cont.  (11th  Araer.  Ed.)  1076; 
Shear  v.  Wright,  60  Mich.  159,  26  N.  W. 
Bep.  871.  This  case  Is  the  same  upon  prin- 
ciple as  the  case  cited  by  iSr.  Chitty  at  page 
1075,  where  the  purchaser  of  a  bouse  agreed 
to  pay  a  certain  sum  in  addition  to  the  pur- 
chase money,  provided  the  pavement  in  front 
of  the  adjoining  bouses  should  be  laid  down 
by  a  sjiecifled  time.  It  was  held  that,  inas- 
much as  the  pavement  was  not  laid  down  by 
that  time,  he  could  not  be  called  upon  to  pay 
the  money,  althongh  the  delay  was  occa- 
sioned by  the  badness  of  the  weather.  Mar- 
yon  V.  Carter,  4  Car.  &,  P.  295.  The  time 
fixed  for  performance  in  this  case  failed 
without  any  fault  of  the  defendant.  It  is 
not  competent,  by  pleading  a  change  of  cir- 
cumstances from  those  the  parties  contem- 
plated and  engaged  with  reference  to  as  to 
time  of  performstnce,  which  always  forms 
an  essential  element  in  every  contract,  to 
substitute  a  new  condition  and  different 
time.  Tlie  failure  to  perform  within  the 
time  alleged  is  not  the  failure  to  perform 
within  the  time  required  by  the  contract; 
nor  is  it  the  same  in  legal  effect.  It  is  not 
the  same  to  agree  to  pay  $25,000  not  later 
than  the  time  set  by  the  supreme  court  of 
Wisconsin  for  the  payment  of  the  Case  judg- 
ment, that  it  is  to  agree  to  pay  925,000  not 
later  than  the  time  set  by  the  circuit  court  of 
Bacine  county  to  pay  a  judgment  which 
should  be  thereafter  rendered  in  favor  of 
Case.  We  cannot  judicially  know  that  the 
new  time  for  payment  fixed  by  the  pleader 
will  bea  benefit  or  an  injury  to  the  defendant. 


It  Is  enough  that  it  stands  admitted  that  it 
is  not  the  contract  he  entered  into.  The 
judgment  of  the  circuit  court  must  be  af- 
firmed. 


Sherwood,  G.  -T.,  did  not  sit. 
justices  concurred. 


The  other 


•See  Case  v.  Fish,  16  N.  W.  Rep.  806. 


PKOpr,E«a!r«Z.  Warb,  Prosecuting  Attorney, 

V.  LovERiDeE,  Circuit  Judge. 

{SupreTne  Court  of  Mlchlyaru    June  28, 1889.) 

Mandamus — ^To  Inferior  Ck>UBT8 — Bubaoh  or  thb 

PSACB. 

1.  A  writ  of  mrtTidatnijg  wtU  not  iBsne  to  com- 
pel a  circuit  )iidg«  to  assume  jurlBdictlon  over  and 
try  an  information  in  scase  of  private  trespass  for 
wDicb  a  civil  action  lies. 

2.  Insulting  and  abusive  language  used  towards 
one  in  the  immediate  presence  of  his  family  may 
amount  to  a  breaoh  of  the  peace  at  common  law, 
punishable  under  How.  St.  Jlicb.  {  B434,  providing 
for  the  punishment  o{  common-law  oifenBes  for 
which  no  expi-esB  provision  is  made  by  statute. 
Per  LoNO,  Champlin,  and  Hoasa,  JJ.  CamfbbUi, 
J.,  dissenting. 

Shbkwood,  C.  J.,  dissenting.     . 

Application  for  writ  of  mandamus,  upon 
relation  of  William  £.  Ware,  county  attorney 
of  Branch  county,  to  Xoah  P.  Leveridge, 
judge  of  circuit  court.  Branch  county,  to  al- 
low the  prosecution  of  William  Foster,  upon 
an  information  filed  against  him  in  that 
court,  for  entering  while  drunk  tlie  dwelling 
of  William  Goodwin,  and  using  therein  ob- 
scene language  towards  him  and  his  family. 

Waiiam  E.  Ware,  in  pro.  per.,  for  relator. 
Henry  C.  Loveridge  and  John  S.  Shipman, 
for  respondent. 

Campbell,  J.  Relator  applies  for  a  man- 
damus to  compel  respondent  to  assume  ji>- 
risdiction  over  and  try  an  information  for 
what  is  claimed  to  have  been  a  breach  of  the 
peace.  Such  an  application  for  the  exercise 
of  our  extraordinary  jurisdiction  in  a  case  of 
private  trespass  for  which  a  <^vil  action 
would  lie  is  unprecedented,  as  I  believe,  in 
jurisprudence.  The  only  instance  in  which 
we  have  ever  before  been  called  on  for  a 
mandamus  was  in  a  series  of  cases  of  fel- 
ony affecting  the  public  interests  directly, 
where  indictments  had  been  found  in  the 
Wayne  circuit  court,  and  certified  to  the  ror 
corder's  court  of  Detroit  for  trial,  and  the 
latter  court,  on  doubts  of  jurisdiction,  re- 
fused to  try  them.  The  cases  involved  consti- 
tutional questions,  and  the  calling  of  a  grand 
jury  had  been  resorted  to  in  order  to  reach 
parties  who  would  not  have  been  prosecuted 
without  it.  The  circumstances  were  urgent 
and  peculiar;  and,  while  I  am  not  prepared 
to  say  we  cannot  use  our  discretionary  pow- 
ers in  petty  misdemeanors,  I  do  not  think  the 
interference  would  be  desirable,  or  that  the 
pulilic  interest  would  be  subserved  in  com- 
pelling a  circuit  judge  to  do  what  we  could 
not  require  of  a  prosecuting  attorney;  but  as 
the  questions  have  been  presented  and  ar- 
gued, and  the  relator's  zeal  has  Indnced  him 


to  regard  the  matter  as  one  of  practii 
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ment,  there  will  be  no  harm  done  by  consid- 
ering it. 

Tlie  facts  set  out  show,  if  true,  that  one 
William  Foster,  while  drunk,  entered  the 
house  of  one  William  Gfoodwin,  and  in  pres- 
ence of  said  Goodwin,  his  wife,  Mary  Good- 
win, and  his  son,  Clarence  Goodwin,  used 
some  obscene  language  concerning  his  own 
wife  who  was  not  present,  and  another  person, 
not  described,  whom  he  referred  to  as  Anna, 
and  used  some  other  abusive  and  improper 
language,  partly  not  specified.  There  is  noth- 
ing in  the  affidavit  on  which  Foster  was  held 
to  examination  indicating  that  he  threatened, 
or  that  Goodwin  expected  or  feared,  personal 
violence.  As  described,  the  performance  was 
the  vaporing  of  a  fllthy-minded  person  whose 
tongue  was  loosed  by  drinking,  and  who  was 
certainly  an  unsavory  and  undesirable  visit- 
or, but  nothing  legally  worse.  The  only 
ground  on  which  relator  has  endeavored  to 
base  a  claim  of  breach  of  the  peace  is  that 
this  language  was  calculated  to  provoke  vio- 
lence; and  it  is  on  the  ground  that  this  case 
does  not  happen  to  come  within  the  penalties 
of  any  of  our  statutes  that  it  is  claimed  to  be 
punished  as  a  common-law  misdemeanor, 
and  therefore  beyond  the  jurisdiction  of  a 
justice  of  the  peace,  and  punishable  by  a 
heavy  fine  and  an  imprisonment  at  least 
quadruple  of  that  which  a  justice  could  im- 
pose, and  more  than  fourfold  heavier  than 
any  court  of  record  could  impose  for  similar 
offenses  committed  in  public  and  not  in  pri- 
vate, and  directly  and  unavoidably  violating 
the  public  peace.  No  principle  is  more  uni- 
versally settled  than  that  which  deprives  all 
courts  of  power  to  infer,  from  their  Judicial 
ideas  of  policy,  crimes  not  deHned  by  statute 
or  by  common-law  precedents.  Nothing  can 
be  a  crime  until  it  has  been  recognized  as 
such  by  the  law  of  the  land.  It  is  a  fixed 
rule  that  an  act  must  be  left  to  civil  rem- 
edies, unless  it  has  been  recognized  as  so 
dangerous  to  the  public  as  to  need  repression 
or  punishment  as  a  wrong  to  the  body  pol- 
itic. Our  statutes  which  contain  the  sav- 
ing clause  covering  offenses  which  may  have 
been  accidentally  overlooked  in  framingthem, 
eouHne  it  to  offenses  punishable  at  common 
law.  How.  St.  §  9434.  This  must  necessa- 
rily mean  the  common  law  as  previously  rec- 
ognized and  defined  by  the  only  source  of  the 
common  criminal  law, — in  the  couree  of  ju- 
dicial precedents, — in  the  light  of  which  all 
of  our  statutes  themselves  are  construed.  It 
is  a  significant  fact  that  very  few,  and  it  may 
perhaps  be  said  tliat  none,  of  the  recognized 
books  of  authority  on  the  criminal  law  con- 
tain any  such  title  as  "Breach  of  the  Peace," 
with  a  definition  of  it.  The  books  almost 
universally  divide  crimes  into  classes;  and 
breaches  of  the  peace,  so  far  as  they  are  found 
defined  at  all,  are  found  either  as  offenses 
against  the  lives  and  persons  of  individuals, 
or  as  public  disturbances,  except  where  for 
certain  reasons  they  are  made  felonies.  But 
there  is  a  class  referred  to  in  the  decisions 
and  commentaries  which  seems  to  fix  the 


nature  of  the  offenses  which  may  be  so 
classed,  beyond  doubt.  One  of  the  priinr.ry 
objects  of  the  creation  of  the  office  of  con- 
servators and  justices  of  the  peace  was  to 
prevent  breaches  of  the  peace,  by  putting 
persons  under  bonds  for  keeping  the  peace, 
or  for  their  good  behavior,  which  includes 
breaches  of  the  peace,  and  more.  The  breach 
of  the  peace  threatened  was  the  occasion  for 
requiring  such  security.  Any  breach  of  the 
peace  committed  afterwards  forfeited  the  re- 
cognizances. The  rulings  nnder  these  beads 
give  us  the  most  reliable  information  of  what 
was  meant  by  the  term  "breach  of  the 
peace. "  The  present  case  is  very  plainly  ex- 
cluded by  all  the  reliable  authorities  from 
that  category.  The  only  cases  of  breach  of 
the  peace,  not  involving  open  disturbance  in 
public  places,  and  to  the  actual  annoyance  of 
the  public  at  large  or  persons  employed  and 
actually  engaged  in  public  functions,  require 
]iersonal  violence,  either  actually  inflicted  or 
immediately  threatened.  There  are,  in  some 
of  the  definitions,  references  to  language 
tending  to  provoke  a  breach  of  the  peace, 
and  relator's  claim  is  based  on  this;  but  the 
authorities  have  very  plainly  held  that  this 
covers  nothing  that  is  not  meant  and  adapted 
to  bring  about  violence  directly.  It  is  laid 
down,  very  positively,  that  insulting  and 
abusive  language  does  not  come  within  the 
rule,  but  it  must  be  threats  of  immediate  vi- 
olence, or  challenges  to  fight,  or  incitements 
to  immediate  personal  violence  or  mischief. 
It  has  always  been  recognized  that,  in  a  cer- 
tain sense,  slander  is  actionable  chiefly  for 
the  reason  that  it  has  a  provoking  tendency; 
but  slander,  no  matter  how  offensive,  is  not 
indictable,  and  it  is  not  recognized  as  ground 
for  requiring  security  to  keep  the  peace.  No 
words  whatever,  from  their  offensiveness  and 
inciting  tendency,  are  held  to  be  breaches  of 
tlie  peace,  with  or  without  other  circum- 
stances not  involving  personal  violence. 

Hawkins,  in  chapters  60  to  63  of  bis  Pleas 
of  the  Crown,  goes  very  fully  into  the  sub- 
ject, and  points  out  the  distinction  always 
recognized  by  the  authorities  between  words 
which,  however  abusive  and  offensive,  may 
excite  anger  and  those  which  directly  incite 
to  and  invite  violence;  and,  even  when  used 
in  public,  it  is  shown  that  they  do  not  con- 
stitute an  affray,  which  requires  physical 
violence;  and  this  is,  as  shown,  the  essential 
element  of  a  breach  of  the  peace  committed, 
attempted  .or  directly  and  immediately  threat- 
ened. This  same  distinction  is  recognized 
by  Mr.  Bishop  in  section  560,  vol.  1,  Grim. 
Law,  where  he  refers  to  Com.  v.  Edwards,  1 
Ashm.  46,  a  case  directly  in  point.  The 
same  question  is  treated  at  some  length, 
with  illustration,  in  4  Co.  Inst.  180,  Itil. 
where  the  liability  under  a  recognizance  to 
keep  the  peace  is  discussed.  It  is  also  dear- 
ly dealt  with  in  Wood's  Institutes,  p.  423. 
The  question  of  what  is  meant  by  tending  to 
provoke  violence,  which  seems  to  have  beea 
regarded  as  a  somewhat  unfortunate  am- 
biguity, has  been  so  frequently  and  so  uni- 
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formly  disposed  of  as  to  leave  no  doubt  on 
the  law.  The  word  originally  bad  a  much 
narrower  meaning  than  it  afterwards  re- 
ceived in  popular  use.  Tliere  are  many  ref- 
erences, more  or  less  explicit,  which  bear  in 
the  same  direction,  partly  by  enumeration, 
and  partly  by  other  equally  satLsfactory  rea- 
flons.  It  has  been  held  on  this  principle  that 
opprobrious  words  will  not  justify  an  assault, 
while  ^t  is  equally  familiar  doctrine  that  a 
breach  of  the  peace  will  do  so.  Arrests  for 
breaches  of  the  peace,  without  process,  have 
always  been  put  upon  the  necessity  of  pre- 
venting violence.  In  the  old  digests  and 
similar  compends,  as  well  as  in  the  standard 
iiommentaries,  it  is  laid  down  that  an  indict- 
ment will  not  lie  for  private  wrongs  not  di- 
rectly affecting  the  public;  and  under  the 
head  of  "Indictment,"  in  Tiacon  and  Comyn, 
as  well  as  in  the  other  digests,  the  lists  of 
cases  indictable  and  not  indictable  follow  the 
rule  referred  to.  In  referring  to  the  jurisdic- 
tion of  the  "Leet,"  Comyn  says  it  is  to  in- 
qnire  of  all  assaults,  affrays,  or  blood  spilt, 
or  any  open  breach  of  the  peace.  Under  the 
bead  of  "Imprisonment,"  the  right  to  arrest 
without  a  warrant  is  denied  for  insults  and 
contemptuous  words,  even  against  a  magis- 
trate not  exercising  bis  office;  although  in 
some  cases,  where  this  abuse  is  committed 
in  public,  and  leading  to  riotous  demonstra- 
tions and  tumult,  it  may  be  different.  On 
the  same  principle,  disturbances  of  public 
worship,  or  of  other  public  assemblies,  have 
been  recognized  as  brpaches  of  the  peace,  on 
account  of  the  more  dangerous  character  of 
tumultuous  acts  over  those  not  done  in  put>- 
lic.  And,  under  the  head  of  "Justices  of 
the  Peace,"  the  doctrine  as  to  requiring  se- 
curity, as  well  as  what  will  forfeit  it,  is  ap- 
plied in  favor  of  complainants,  when  a  per- 
son has  just  cause  to  fear  that  another  will 
bum  his  house,  or  do  him  a  corporal  hurt,  or 
procure  others  to  do  him  such,  or  threaten  to 
imprison  him,  but  not  bc^nse  at  variance,  or 
that  harm  will  t>e  done  of  another  kind.  So 
it  is  said  the  security  is  not  to  be  forfeited 
for  abusive  language,  or  similar  Krievances, 
because  they  do  not  tend  directly  to  the 
breach  of  the  peace,  nor  for  trespasses  not  to 
the  person.  It  has  always  been  heM,  and 
very  wisely,  that  personal  injuries  purposely 
inflicted,  have  a  direct  tendency  to  disturb 
the  public  tranquillity;  but  there  are  very 
few  cases  where  what  is  essentially  a  private, 
and  not  a  public,  grievance  has  been  adopted 
into  the  list  of  crimes.  Trespasses  are  gen- 
erally left  to  redress  by  private  remedies; 
and,  until  the  legislative  authority  discover 
that  psrticnlar  wrongs  require  more  strin- 
gent treatment,  it  is  wise  to  so  leave  them. 
Public  policy  has  never  favored  the  need- 
less multiplication  of  crimes,  partly  because 
the  public  ought  not  to  be  saddled  with  the 
expense,  and  the  public  peai-e  ought  not  to  be 
scandalized  by  the  use  of  public  agencies  to 
gratify  private  spite.  If  our  statutes  had 
been  so  framed  as  to  encourage  the  multipli- 
cation of  petty  prosecutions  there  might  be 


more  plausibility  in  the  desire  to  put  great 
and  small  misdeeds  on  the  same  plane.  But 
our  laws  have  indicated  a  more  sensible 
spirit.  If  foul  and  abusive  language  should 
be  punished  anywhere,  it  should  be  where  it 
actually  disturbs  the  public;  but,  in  the  few 
Instances  speciQcally  provided  for,  these  dis- 
turbances are  very  lightly  dealt  with.  Dis- 
turbance of  public  worship  is  punishable  by 
a  penalty  of  not  more  than  $50,  or  imprison- 
ment not  more  than  30  days.  How.  St.  § 
9295.  Disturbances  of  election  and  public 
meetings  are  punishable  by  fine  of  no  more 
than  $^,  or  imprisonment  not  more  than  10 
days.  Id.  §  9296.  No  court  of  justice  can 
flne  for  contempt  committed  in  its  presence, 
no  matter  how  aggravated,  by  fine  of  more 
than  8250,  and  imprisonment  not  more  than 
30  days.  Id.  §  7235.  A  justice  can  punish 
an  assault  much  more  severely  than  the  dis- 
turbances specified.  It  is  preposterous  to 
suppose  that  abuse  in  private  can  be  as  dan- 
gerous or  offensive  to  the  public  as  the  same 
would  be  in  public;  and  it  would  be  singular 
if  there  should  be  a  possibility,  under  our 
statutes,  of  finding  an  omitted  case  involv- 
ing such  consequences.  The  common-law 
authorities  do  not  ju.itify  it;  and  the  proverb 
that  "hard  words  break  no  bones"  is  as  well 
maintained  in  the  theory  of  jurisprudence  as 
in  the  popular  sentiment. 

In  addition  to  the  previous  references, 
which  are  justified  by  the  adjudications,  the 
following  citations  are  applicable:  Ex  parte 
Marlborough,  5  Q.  B.  955;  Ex  parte  Chap, 
man,  4  Adol.  &  E.  773;  Kex  v.  Storr,  3  Bur- 
rows, 1699;  Kex  v.  Atkins.  Id.  1706;  Kex  v. 
Dunn,  12  Adol  &  E.  599;  Ex  parte  Mallin- 
son,  16  Q.  B.  367;  Ex  parte  Hulse,  7  Law  & 
Eq.  414;  Lord  Vane's  Case,  2  Strange,  1202. 
13  East,  171,  note;  Com.  Dig.  "Justices  of 
the  Peace,"  B.  8;  4  Co.  Inst.  181;  Wood, 
Inst.  423;  1  Buss.  Crimes,  750;  Toml.  Law 
Diet.  "Justices  of  the  Peace;"  2  Hawk.  P. 
C.  26;  4  Bl.  Comm.  215,  216.  The  manda- 
mtu  should  be  denied. 

Chahpltn,  J.,  concurred  with  Gamp- 
bell,  J. 

Long,  J.  I  concur  in  the  result  reached 
by  my  Brother  Campbell  in  this  case,  but  I 
am  not  prepared  to  say  that  insulting  and 
abusive  language  used  towards  one  in  the 
immediate  presence  of  his  family  may  not. 
come  within  the  definition  of  a  breach  of  the 
peace  at  the  common  law.  It  is  true  that  in- 
dictments will  not  lie  for  private  wrongs  not  , 
directly  affecting  the  public;  but,  where  the 
conduct  and  language  of  the  individual  is 
such  tliat  its  natural  and  necessary  tendency 
is  to  incite  others  to  open  violence,  and  pro- 
voke assaults,  such  conduct  and  language 
ought  to  constitute  a  public  offense.  In 
Desty's  American  Criminal  Law,  §  91,  the 
rule  is  laid  down  that  every  person  who, 
without  authority  of  law,  disturbs  the  peace 
and  security  of  the  public,  or  who  commits  any 
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act  which  tends  to  provoke  or  excite  others  to 
a  breach  of  the  peace,  is  guilty  of  a  misde- 
meanor; and  all  acts  tending  to  disturb  the 
public  peace  are  IndictHble  at  the  common 
law.  It  is  not  necessary  that  tlie  pe-.ice  be 
actually  broken  to  lay  the  foundation  to  such 
a  proceeding.  If  what  is  done  is  unjustifi- 
able and  unlawful,  tending  with  sufficient 
directness  to  break  the  peace,  no  more  is  re- 
quired. Onr  statute  does  not  define  the  of- 
fense, but  proTldes  a  punishment  upon  con- 
viction of  the  offense,  as  it  is  recognized  at 
the  common  law  as  a  misdemeanor;  and  none 
of  the  writers  upon  the  common  law  treat 
the  subject  under  a  distinctive  title  as 
"Breach  of  the  Peace."  It  is  provided  by 
our  statute  that  "every  person  who  shall 
commit  i«ny  indictable  offense  at  the  common 
law,  for  the  punishment  of  which  no  provis- 
ion is  expressly  made  by  any  statute  of  this 
state,  shall  be  punished  by  imprisonment  in 
the  county  jail  not  more  than  two  years,  or 
by  fine  not  exceeding  two  thousand  dollars, 
or  by  both,  in  the  discretion  of  the  court." 
How.  St.  §  9434.  A  conviction  of  a  breach 
of  the  peace  wonid  be  punishable  under  this 
statute.  It  will  be  seen  that  the  punishment 
is  much  more  severe  than  assaults  and  bat- 
teries, and  otiier  like  offenses.  In  some  of 
the  states  the  legislature  has  defined,  by  stat- 
ute, what  acts  shall  constitute  the  offense, 
and  has  prescribed  the  pnnishment  therefor. 
Some  mode  of  punishment,  as  for  a  public  of- 
fense, should  be  provided  and  prescribed  by 
the  legislature  for  this  class  of  cases,  though 
the  offense  does  not  fall  within  the  common- 
law  definition  of  a  breach  of  the  peace.  That 
one  may  enter  the  dwelling  of  another,  and 
there,  in  the  presence  of  his  family,  tise 
abusive  and  Insulting  language,  and  the 
party  be  left  to  his  remedy  in  a  private  ac- 
tion only,  would  seem  to  require  of  the  legis- 
lature some  means  of  redress  for  such  abuse 
and  insults  more  speedy  than  is  to  be  had  in 
an  action  for  trespass  or  slander.  The  party 
injured  may  indeetl  expel  the  offender,  and 
eject  him  from  the  premises,  using  such 
foroe,  and  only  such,  as  may  be  required  to 
do  so,  and  may  have  a  private  action;  but 
this  does  not  often  meet  the  requirements  of 
such  cases.  The  home  of  every  person  is 
held  sacred.  Tliere  one  may  retire,  and,  un- 
der the  law,  be  protected  in  its  qnift  and 
peaceable  enjoyment.  It  Is  his  ca.<rtle,  into 
which  no  other  may  offensively  Intrude;  and 
yet  we  find,  as  in  this  case,  a  stranger  enter- 
ing there,  drunk  and  boisterous,  calling  tlie 
wife  of  the  honseholder  "a  damnation  liar," 
and  using  other  vile  and  obscene  language, 
and  are  compelled,  nnder  precedents  too  well 
settled  to  1ms  overturned,  to  turn  the' ag- 
grieved party  over  to  his  civil  remedy  under 
the  law.  ISnch  outnigeons  conduct  should 
subject  the  party  to  punishment  as  for  a  pub- 
lic offense;  but  it  is  a  matter  of  legislative 
concern,  and  not  for  the  courts.  (Dourts  can- 
not extend  by  construction  these  long-settled 
rules  to  meet  the  exigencies  of  some  particu- 
lar case. 


GHAXPLnt  and  Moose,  JJ.,  ooncnrred 
with  Loxe,  3. 

Sherwood,  C.  J.,  {dhsenting.)  I  most 
entirely  dissent  in  this  case  from  the  conclo- 
sion  reached  by  my  brethren  in  their  opinions 
filed,  and  from  the  reasoning  by  whicli  they 
justify  it.  I  can  never  consent  to  the  doc- 
tdne  that  the  public  peace,  which  the  law- 
secures  to  thecitiiien  of  this  state,  does  not 
include  and  secure  the  tranquillity  of  tlie 
home  against  invasion  by  the  lawless  and 
violent;  and  itsiionld  be  held  that  among  the 
most  important  duties  courts  and  conserva- 
tors of  the  peace  have  to  perform  is  to  be  vigi- 
lant in  protecting  the  quiet  and  sanetity  of  tiie 
home;  and,  when  the  administration  of  the 
law  fails  to  do  this,  it  ceases  -to  become  use- 
ful in  any  commnnity;  and,  where  its  means 
to  furnish  snch  protection  is  limited  to  a 
civil  action  against  the  marander  and  des- 
perado, it  falls,  not  only  to  accomplish  the 
object  intended,  but  is  unworthy  of  the  re- 
spect of  all  classes  of  our  people.  It  is  sub- 
stantially conceded  that,  if  the  violator  of  tli« 
rights  of  the  injured  family  in  this  case  had 
committed  the  same  offense  upon  the  pnblic 
streets,  he  would  have  been  guilty  of  a  great 
outrage  of  the  pnblic  peace.  I  think  it  most 
be  regarded  as  a  strange  doctrine  indeed  that 
such  action  should  be  held  less  atrocious  be- 
cause committed  by  entering  the  home  of 
this  family,  two  rods  distant,  where  the  con- 
sequences were  of  a  far  more  serious  charac- 
ter. I  think  the  action  taken  by  the  prose- 
cuting attorney  was  right;  that  he  should  be 
commendH]  for  his  vigilance;  and  the  man- 
damus should  be  granted. 


WORHfiDORF  «.  DeTOOIT  CITT  RT.  CO. 

(Supreme  Court  of  Utehfgnn.  Jane  38, 1889.) 
ICsousBiroK  —  PuiADiire  —  Bvisairaa  —  Strut 

1,  la  an  aotion  for  damages  renaltiiig  from  a  ool- 
lision  of  Btreet^cars,  plaintiS  alleged  a  defect  in 
one  of  the  cars.  Held,  that  It  was  error  to  per- 
mit a  witness  to  be  asked  whether  it  was  not  a 
matter  oi  geamral  knowledge  and  rumor  that  tba 
car  had  been  on  the  road  ever  since  it  was  built, 
The  testimony  was  not  only  hearsay,  but  Irrele- 
vant, as  the  company  was  bound  to  furnish  U)4 
maintain  sate  ears  and  appliances,  whether  old  or 
new. 

2.  Testimony  as  to  the  general  reputation  of  a 
horse,  among  the  defendant's  drivers  and  em- 
ployfe,  for  bein?  unsafe,  is  adniaslble  aa  tending' 
to  show  tlM  negligenoe  of  defaodaat  iai  vaing  him. 

&  While  it  may  not  have  been  error  to  aUow  a 
witness  to  testify  as  to  that  part  of  a  conversation 
had  between  defendant's  superintendent  and  taia 
driver,  jnst  after  the  accident.  In  wtdoh  the  driver 
toiid  the  superintendent  what  caused  the  acci- 
dent, it  was  error  to  allow  a  witness  to  testify  to 
that  part  of  the  same  conversation  in  which  the 
driver  told  the  superintendent  that  he  had  reported 
the  oar  to  the  barn  before  aa  haviag  a  bad  brake; 
Uiat  being  a  statement  as  to  a  past  transacUoo. 

4.  Whore  damage  Is  alleged  as  the  result  of  sev- 
eral concurring  acts  of  negligence,  it  ia  error  to 
charge  that  plaintiC  can  recover  on  proof  of 
eltberact. 

Error   to  circuit  court,  Wayne  county; 

RE.I.LT.  Judge.    ,g,,,,,^(^oOgle 
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Brennan  «§  DonneXlji  tkoiS.T.  Miller,  tor 
appellant.  Henry  Orhns,  {8.  B.  Bngle,  of 
counsel,)  tor  appellee. 

Champlin,  J.  This  action  was  brought 
to  recover  dbitnnges  arising  from  an  injurv  to 
plaintiff  while  riding  upon  a  street-car.  The 
negligence  of  the  defendant  was  alleged  to 
have  consisted  in  neglecting  to  furnish 
proper  and  safe  brakes  and  appliances  for 
slacking  the  speed  of  cars  in  going  a  down 
gradp,'  or  for  stopping  the  car,  and  in  wrong- 
fully and  negligently  furnishing  and  provid- 
ing a  braking  apparatus  with  a  weak, 
cracked,  and  d^ective  connecting  rod,  which 
was  utterly  inadequate,  unsafe,  and  positive- 
ly dangerous  to  life  and  limb;  that  tlie  rod 
was  parley  cracked  and  broken,  and  its  situ- 
ation and  location  under  the  car  waa  open 
and  exposed  to  view,  and  the  dafeniiant,  by 
the  exercise  of  ordinary  care,  coukl  and 
would  have  known  of  the  unsafe  condition 
of  said  rod  and  broking  i^>paratii8.  and  did 
know  thereof;  and  tliat  in  going  over  » 
bridge  above  the  trades  of  the  Michigan  Cen- 
tral Railroad,  and  descending  the  grade  there- 
on westward,  the  said  connecting  rod  broke 
asunder,  rendering  the  front  bmke  useless, 
BO  that  the  driver  was  powerless  to  check 
the  speed  of  tiie  car.  In  neglecting  to  pro- 
vide the  ear  with  a  conductor  to  apply  the 
rear  brake,  and  conduct  and  assist  in  the  care 
of  the  passengers.  In  providing  and  fur- 
nishing as  one  of  the  teams  a  dHUgerous  and 
fractious  horse,  which  had  for  a  long  time 
before  then  been  known  to  defendant  to  be 
dangerous,  and  at  times  unmanageable;  and 
tliat  the  horses  became  frightened  and  un- 
manageable, and  the  ears  rushed  upon  their 
heels,  and  they  ran  away.  In  the  neglect  of 
the  driver  of  the  car  in  which  the  plnintifF 
was  a  passenger,  which  was  going  east,  to 
atop  and  permit  her  to  Hiight,  but  wrong- 
fully and  negligently  accelerated  the  "speol 
of  his  horses,  so  that  the  two  cars  came  to- 
getlker  with  a  crash.  By  means  of  the  prem- 
ises aforesaid,  and  the  wrongful  conduct  and 
noftligence  of  the  detfendant  and  its  driver 
aforesaid,  the  plaintiff"  was  injured  as  stated 
in  the  declaration. 

The  declHration  contains  bat  one  count, 
and  the  accident  and  resulting  injary  are 
alleged  as  having  been  caused  by  the  sev- 
eral eoncurring  negligent  acts  of  and  omis- 
sions of  defendant.  Had  the  connecting  rod 
not  broken,  although  thu  horse  was  fractious, 
and  although  thera  was  no  conductor,  and 
altlioagh  the  driver  of  the  east-bound  car  did 
aocelerate  his  speed,  and  had  not  stopped 
and  Buifered  the  plaintiff  to  alight,  the  in- 
jury would  not  have  been  received  by  plain- 
tiff. And  so,  if  either  duty  upon  the  viola- 
tion of  which  negligence  is  predicated  had 
been  performed,  the  accident  would  not  have 
happened.  It  was  neoeesary  to  the  plain- 
tiff's case  under  the  pleadings  to  estabUsh 
by  pcoof  each  element  of  negligence  alleged. 

The  testimony  introduced  by  the  {^intiff 
tended  to  sliow  that  Mr.  Barry  was  superin- 


tendent of  the  road,  and  bad  general  charge 
of  the  cars,  Itorses.  and  men  used  and  em- 
ployed a{)on  defendant's  road,  or  at  least  of 
that  portion  of  it  upon  which  the  accident 
happened.  Tiie  defendant  was  in  duty  bound 
to  furnish  and  provide  suitable  cars  with 
proper  and  safe  appliances  for  checking  the 
speed  of  the  cars  on  a  descending  grade,  and 
for  stopping  them,  as  necessity  or  conven- 
ience required,  and  to  keep  the  same  in  good 
repair,  and  to  provide  safe  horses  for  the 
transportation  of  passengers,  and  careful  and 
prndent  drivers.  The  defradant,  however, 
is  not  liable  as  an  iuaurer  of  thesa^ty  of  ita 
passengers,  and  is  only  liable  fOr  any  injury 
which  may  happen  through  its  own  negligence 
or  default,  or  the  negligence  or  default  of  Ite 
servants.  There  is  no  principle  of  law  which 
requires  the  defendant  to  furnish  its  road 
with  new  cars  to  transport  paasengers,  or 
which  makes  them  liable  tor  utdng  old  ones. 
Whether  new  or  old  they  are  required  to  keep 
them  in  good  repair,  and  fit  for  use,  so  as  not 
to  endanger  the  safety  of  passengers.  Plain- 
tilPa  oounsel  was  permitted  to  ask  his  wit- 
ness this  question:  "Quettion.  Was  it  a 
matter  of  general  knowledge  and  rumor 
among  the  men  that  this  car  had  been  on  the 
road  ever  since  it  was  built?"  The  wit- 
ness answered:  "Yes,  sir;  that  was  all  the 
talk  about  there.  Men  who  wiere  on  ahead 
of  me,  that  left  the  road  before  I  went  fchere^ 
told  me  that  this  car  was  on  there  just  after 
the  road  started  running."  Tiie  court  erred 
in  admitting  thi<>  testimony.  It  was  not 
only  hearsay,  but  entirely  irrelevant  to  the 
issue. 

It  was  shown  that  one  of  Uie  horses  which 
was  attached  to  the  car  that  collided  with 
the  one  in  which  plaintiff  was  injured^known 
as  "Oray  Fannie, "  was  a  fractious  and  nnguv- 
emsble  horse,  and  required  great  care  and 
skill  at  ail  times  to  handle.  Knowledge  of 
these  facts  was  brought  home  to  Mr.  lUirry, 
the  superintendent  of  the  company,  which 
was  suftteient  to  charge  defendant  with  no- 
tice and  knowledge  of  the  unsafe  disposition 
and  habits  of  the  animal,  but  in  addition  the 
plaintiff  was  permitted  to  show  the  general 
reputation  of  the  horse  ."Gray  Fannie"  among 
the  drivers  and  employes  of  defendant  for  i>e- 
ing  an  unsafe  and  uareliable  liorse  to  drive 
before  a  street-car,  and  her  propensity  to  run 
if  anything  came  against  her  heels,  as  tend- 
ing to  prove  that  defendant  had  notice  of  the 
untttness  of  the  animal  foretreet-car  service, 
and  retaining  it  therein  after  it  bad  soch  no- 
tice or  knowledge.  The  defendant  claims 
that  such  testimony  was  merely  hearsay,  and 
inadmissible.  The  testimony  was  clearly  ad- 
missible as  tending  to  show  tlie  negligence 
of  defendant  in  providing  an  unsafe  horse, 
and  using  it  after  they  knew  or  should  have 
known  its  unfitness  for  the  work.  Davis  v. 
Railroad  Co.,  20  Mich.  105;  Hoyt  v.  Jeffers, 
SO  Mich.  181;  Hilts  v.  Railway  Co.,  55  Mich. 
437.  21  N.  W.  Rep.  878. 

The  testimony  tended  to  show  that  within 

a  few  minutes  after  the  collision  tlie  snnec;s 
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intendent,  Mr.  Barry,  arrived  at  the  place, 
and  the  court  permitted  a  witness  to  testify 
that  Mr.  Barry  aaked  the  driver  of  the  west- 
bound car  what  the  cause  of  the  accident  was, 
and  the  driver's  reply  that  he  thought  it  was 
because  the  brake-chnin  broke.  This  perhaps 
was  admissible  as  part  of  the  res  gestae,  under 
our  ruling  in  tliecase  of  Keyser  v.  Railway  Co., 
83  N.  W.  Rep.  870.  But  it  was  error  to  per- 
mit another  witness  to  testify  to  a  conversa- 
tion which  he  clnimed  he  heard  between  Mr. 
Barry  and  the  driver  immediately  after  the 
accident,  as  follows:  "The  driver  told  Mr. 
Barry  that  he  reported  the  car  to  the  barn, 
as  having  a  bad  brake;  that  be  reported  the 
car  to  the  barn  before;  that  he  didn't  hear 
Barry  say  anything  as  to  the  cause  of  the  ac- 
cident. "  This  narration  of  the  driver  was  of 
a  past  transaction,  and  was  no  part  of  the 
res  gesta,  and  was  inadmissible  to  bind  the 
defendant  with  notice  of  the  defect  claimed. 
The  court  charged  the  jury  that  there  were 
four  grounds  of  recovery,  and  that  tliey  might 
all  stand  or  fall  separately,  and  that,  if  they 
bad  satisfied  the  jury  that  the  accident  was 
caused  by  the  negligence  of  the  defendant 
upon  either  of  the  grounds  stated,  although 
they  had  failed  in  respect  to  the  other  three 
grounds,  the  plaintiff  was  entitled  to  recover. 
We  do  not  think  the  pleadings  will  support 
this  portion  of  the  charge.  The  declaration 
alleges  wherein  the  defendants  were  neg- 
ligent, and  then  alleges  that  by  means  of  the 
premises  aforesaid,  which  premises  were  the 
concurring  acts  of  negligence  set  out,  the  ac- 
cident occurred.  There  are  four  several  acts 
of  neglige'nce  alleged,  but  neither,  alone,  is 
said  to  have  caused  the  injury,  but  the  com- 
bined acts  are  alleged  to  have  done  so.  If  the 
breaking  of  the  connecting  rod  was  purely 
accidental,  and  occurred  without  the  fault  or 
neglect  of  defendant,  and  Uie  car  rushed 
npon  the  horses  upon  the  descending  grade, 
and  the  defendant  was  not  at  fault  in  the 
team  running  away,  I  do  not  think  the  dec- 
laration is  so  drawn  as  to  place  the  company 
in  fault  for  the  sole  neglect  of  the  driver  of 
the  west-bound  car  to  stop  and  invito  his 
passengers  to  alight.  It  would  tiave  to  con- 
tain allegations  of  fttct  directly  contrary  to 
what  is  now  charged.  Thompson  v.  Rail- 
road Ck).,  57  Mich.  300,  23  N.  W.  Rep.  820. 
The  judgment  must  be  reversed,  and  a  new 
trial  granted. 

Sbebwooo.  C.  J.,  did  not  sit.    The  other 
justices  concurred. 


PiERBOTT,  Justice  at  the  Peace,  e.  Pibbob, 

Prosecuting  Attorney. 
{Supreme  Court  of  Michigan.    June  98, 1880.) 

COMSTITUTIORAL  IiAW— JOSTICBS  Ot  TBB  PBAOB. 

Under  Const.  Micli.  art.  6,  J  1,  vesting  the  ju- 
didsl  power  of  tbe  state  in  various  enumerated 
oonrts  and  in  justices  of  tbe  peace,  and  authoriz- 
ing the  legislature  to  establisli  municipal  courts 
of  civil  and  criminal  jurisdiction  in  cities,  the 
legislature  may  deprive  justices  of  jurisdiction  of 
an  offense  committed  in  a  city,  and  confer  exclu- 


sive jurisdiction  thereof  on  a  police  court,  sad  it  is 
immaterial  that  tbe  constitution  also  makes  a  jus- 
tice a  conservator  of  the  peace. 

Petition  for  mandamus. 

Patrick  J.  Ferrott,  a  justice  of  the  peace  in 
Bay  City,  asks  a  manriamus  to  require  Cur- 
tis E.  Pierce,  prosecuting  attorney,  to  prose- 
cute a  case  of  assault  and  battery  before  him. 
Const.  Mich.  art.  6,  §  1,  vests  the  judicial 
power  of  the  state  in  the  supreme  court,  the 
circuit  and  probate  courts,  and  justices  of  the 
peace,  but  provides  that  the  legislature  may 
establish  municipal  courts  of  civil  and  crim- 
inal jurisdiction  in  cities. 

James  Van  Kleeck,  for  relator.  Curtis  E. 
Pierce,  respondent,  pro  se. 

Sherwood,  C.  J.  The  relator  is  a  justice 
of  the  peace  in  Bay  City,  and  asks  for  a  man- 
damus  requiring  the  respondent,  the  prose- 
cuting attorney  of  the  county,  to  appear  be- 
fore him  in  behalf  of  the  people,  and  oondn(4 
a  prosecution  against  a  respondent  for  as- 
sault and  battery  committed  within  the  cor- 
porate limits  of  Bay  City.  The  respondent 
denies  the  right  of  relator  to  issue  tbe  war- 
rant or  to  try  the  case,  and  insists  that  he  is 
without  jurisdiction  to  entertain  proceedings 
therein;  that  the  police  couit  has  exclusive 
jurisdiction  to  hear,  try,  and  determine  aU 
criminal  cases  where  the  offense  charge 
shall  haviB  been  committed  within  the  city, 
and  which  offense,  if  committed  without  the 
city,  would  have  been  within  tbe  jurisdiction 
of  the  justice  to  try  and  determine,  under  the 
general  laws  of  the  state  giving  the  juslioea 
jurisdiction.  By  act  No.  435  of  the  local 
acts  of  the  legislature  for  the  year  1887,  the 
police  court  of  Bay  City  is  given  original  and 
exclusive  jurisdiction  in  the  class  of  cases  of 
which  assault  and  battery  is  one.  It  is 
claimed,  however,  by  relator  that  tbe  Juris- 
diction of  justices  of  the  peace  to  try  crim- 
inal cases  cannot  be  divested  by  the  act  re- 
ferred to;  that  they  are  conservators  of  the 
peace ;  that  their  power  to  try  such  cases  as  the 
present  one  appertains  to  that  office,  which  is 
a  constitutional  one.  The  jurisdiction  of  jus- 
tices of  the  peace  secured  by  the  constitution 
is  not  infringed  by  this  provision  of  the  char- 
ter of  Bay  City  transferring  the  exclusive 
power  to  try  criminal  cases  referred  to  to 
the  police  court  of  that  city.  The  legislature 
is  invested  with  the  power  to  create  the  po- 
lice court  for  the  city,  and  give  it  such  juris- 
diction as  it  may  deem  proper,  and  the  juris- 
diction of  a  justice  of  the  peace  to  try  crim- 
inal cases  is  derived  from  no  higher  author- 
ity or  source.  In  both  cases  it  comes  from 
the  legislature,  and  it  may  be  granted  or  with- 
held at  the  pleasure  of  the  law-making  power. 
Article  6,  §  1,  Const  The  statute  creating  Uia 
police  court  of  Bay  City  confines  its  Jurisdic- 
tion within  its  corporate  limits,  and  does  not 
interfere  with  the  power  given  justices  in 
cases  arising  in  other  parts  of  the  county  out- 
side of  the  city,  and  I  am  satisfied  it  is  in 
this  respect  within  tbe  provisions  of  the  con- 
stitution.   As  was  said  by  Mr.  Justice  Caxp- 
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BELL  in  Allor  v.  Wayne  County  Auditors,  4 
N.  "W.  Rep.  492.  in  speaking  of  justices  of 
the  peace,  and  their  power  to  try  criminHl 
oilenseB:  "Their  power  to  try  criminal  of- 
fenses is  stJitutory,  but  it  is  coniemplated  by 
the  constitution  that  it  shall  exist  to  some 
extent,  and  tlie  general  statutes  have  ex- 
tended this  jurisdiction  to  a  large  class  of 
minor  offeusei*,  and  it  can  only  be  restricted 
by  the  special  municipal  criminal  jurisdiction 
in  cities."  In  this  case  it  has  been  thus  lim- 
ited, and  I  have  been  unable  to  discover  why 
it  may  not  be  done.  The  police  court  having 
the  exclusive  power  to  hear  and  try  the  case 
against  the  respondent  therein,  it  follows  that 
the  proceedings  before  the  justice  were  un- 
warranted, and  the  prosecuting  attorney  was 
right  in  not  complying  with  the  request  of 
the  justice,  and  the  writ  must  be  denied,  but 
without  costs.   The  other  justices  concurred. 


Hasbington  v.  Holcoub  et  al. 
(Supreme  Court  of  Michigan.   June  28, 188B.) 

SFSCIFIO  PERrOBHANOB — BVIDBNCB. 

On  bill  for  speoiflo  performance  of  a  contract  to 
convey  land,  executed  by  one  member  of  a  firm  In 
the  fim  name,  it  did  not  appear  that  the  land  was 
partnership  property,  and  no  authority  to  convey 
It  was  shown  in  the  rartnerwho  executed  the  con- 
tract. His  undivided  half  interest  in  the  land  was 
aold  under  foreclosure  of  a,  mortgage  executed  by 
him  prior  to  the  date  of  the  contract.  Complain- 
ant testified  that  the  mortgagee  agreed,  before  the 
contract  was  made,  to  release  the  mortgage,  but 
the  mortgagee,  who  had  bought  the  property  and 
was  a  party  defendant,  denied  this,  and  it  ap- 
peared that  at  that  time  the  mortgagee's  security 
had  been  greatly  diminished,  and  he  was  oontem- 

Slating  the  necessity  of  taking  the  property  in  or- 
er  to  save  his  claim.  There  was  no  written 
agreement  to  release,  and  no  consideration  for  the 
alleged  promise  to  release  was  shown.  Held,  that 
a  decree  for  defendants  was  proper. 

Appeal  from  circuit  court,  Gratiot  county; 
Hart,  Judge. 

Bill  for  specific  performance  of  a  contract 
to  convey  land  by  Hiram  Harrington  against 
Henry  L.  Holcomb  and  Truman  W.  Wliit- 
ney.  From  a  decree  for  defendants,  com- 
plainant appeals. 

James  K.  Wright,  {Isaac  MarsUm  and  C. 
J.  Willett,  of  connsel,)  for  appellant.  Gtd' 
dings  <6  Crandall,  (O.  W.  Qidding*  and 
John  Moore,  of  counsel.)  for  appellees. 

Chamflin,  J.  In  1867  defendant  Holcomb 
was  the  owner  in  fee  of  a  large  quantity  of 
land  in  the  county  of  Gratiot,  in  this  state, 
and  on  the  29th  day  of  January,  1867,  he 
conveyed  an  undivided  half  thereof,  together 
with  a  half  interest  in  certain  personalty,  to 
Thomas  Holcomb  for  the  consideration  of 
940,000,  and  took  his  obligations  to  pay 
therefor,  said  Thomas  Holcomb  making  no 
payment  down.  On  the  26th  of  July,  1867, 
said  Henry  L.  Holcomb  conveyed  the  other 
undivided  half  of  said  real  and  personal 
property  to  John  L.  Evans  for  $42,500,  $10,- 
000  of  which  sum  was  paid  down,  and  a 
mortgage  given  back  upon  the  said  lands  of 
9-32,500  to  secure  the  payment  of  the  bal- 


ance. This  mortgage  was  duly  recorded. 
Portions  of  these  lands  were  timbered  with 
pine  of  great  value,  and  another  portion  was 
lying  in  and  contiguous  to  the  village  of  St. 
Louis  in  said  county.  Thomas  Holcomb  and 
Evans  formed  a  copartnership,  and  engaged 
in  the  business  of  lumbering,  and  cut  off 
and  sold  about  18,000,000  feet  of  pine  from 
said  land,  worth  at  least  two  dollars  a  thou- 
sand stumpage.  The  derendant  Henry  L. 
Holcomb,  then  a  resident  of  the  state  of  Con- 
necticut, advanced  to  the  Arm  of  Holcomb  & 
Evans  considerable  sums  of  money,  and  in- 
dorsed their  notes,  wliereby  they  became 
largely  indebted  to  defendant  Henry  L.  Hol- 
comb. The  Arm  continued  business  until 
December,  1873,  but  had  not  paid  anything 
upon  the  indebtedness  due  the  defendant 
Henry  L.  Holcomb,  and,  being  in  embar-. 
rassed  circumstances,  they  reconveyed  to 
him  a  large  portion  of  the  land  purchased  for 
$40,000,  which  was  applied  equally  upon  the 
indebtedness  due  him  from  the  individual 
members  of  said  Arm.  After  applying  said 
proceeds  there  was  still  left  due  from  John 
L.  Evans  of  the  original  purchase  price 
something  over  $27,000.  In  the  month  of 
October,  1873,  Henry  L.  Holcomb  visited  St. 
Louis  to  examine  into  the  financial  condition 
of  the  Arm,  and  at  that  time  found  Mr.  Evans 
in  charge  of  the  business.  He  also  saw  tlie 
complainant,  who  represented  that  the  firm 
owed  him  $2,400  or  over,  and  he  told  defend- 
ant Holcomb  that  he  could  not  get  his  pay, 
and  spoke  about  throwing  them  into  bank- 
ruptcy. Defendant  Holcomb  then  said  to 
him  that  he  and  Thomas  Holcomb  would  be 
out  there  within  a  month  or  so,  and  be  ex- 
pected to  take  the  property  back,  and  the 
debts  would  all  be  paid,  and  he  replied,  with 
that  view  he  would  wait.  On  the  20th  day 
of  November,  1873,  a  contract  in  writing 
was  entered  into,  which  was  signed  in  the 
firm  name  of  Holcomb  &  Evans,  but  made, 
and  the  signature  of  the  firm  affixed,  by  Ev- 
ans, for  the  sale  to  complainant  of  a  parcel 
of  land  in  the  township  of  Pine  river,  Gratiot 
county,  Mich.,  consisting  of  five  acres  lying 
in  or  adjacent  to  the  village  of  St.  Louis. 
This  land  was  a  portion  of  the  tract  sold  by 
defendant  Henry  L.  Holcomb  to  Thomas 
Holcomb  and  to  John  L.  Evans,  and  upon 
which  the  mortgage  was  executed  by  Evans 
to  defendant  Holcomb.  The  contract  ex- 
pressed the  consideration  to  be  $500,  and 
Harringrton  agreed  to  pay  this  sum  within  80 
days  from  the  above  date.  The  contract 
was  signed  by  the  vendee.  It  also  contains 
the  following  indorsement:  " November  20tb, 
1873,  received  on  the  within  contract  $500 
(five  hundred  dollars)  in  full.  Holoomb  & 
Evans."  This  receipt  was  signed  by  Mr. 
Evans.  The  complainant  did  not  pay  cash 
for  the  land,  but  the  firm  of  Holcomb  & 
Evans  were  indebted  to  him,  and  the  pur- 
chase price  was  applied  upon  sucti  indebted- 
ness. In  February  or  March,  1874,  defend- 
ant Henry  L.  Holoomb  paid  to  complainant, 
Harrington,    the    amount   of  uidebtednesa, 
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claimed  by  him  to  be  due  from  Holcomb  & 
Evans,  amounting  to  about  92,400.  The 
iand  described  in  the  contract  was  in  a  cleared 
field,  containing  considerably  more  than  the 
five  acres  agreed  to  be  conveyed,  and,  pre- 
Tious  to  the  contract  being  signed,  Harring- 
ton had  caused  the  same  to  be  surveyed  and 
stalled  out.  The  following  plat  will  sliow 
the  shape  of  the  parcel  of  land,  the  distances 
being  in  chains,  and  links: 


The  north  and  west  sides  are  boanded  by 
highways.  Thomas  Holcomb  was  not  in  the 
state  when  the  survey  was  made,  and  he  tes- 
tifles  that  the  contract  was  not  made  with  bis 
knowledge  or  consent.  Harrington  assisted 
in  making  the  survey,  and  it  was  made  under 
his  instruction.  Evans  was  not  present. 
Harrington  testifies  that  be  entered  into  pos- 
session, bnt  the  only  acts  of  possession  which 
be  testi  ties  to  was  an  offer  to  tnde  off  a  lot  for 
a  house,  which  trade  was  not  consummated. 
Thomas  L.  Holcomb,  after  his  re-pnrcbnse, 
entered  into  actual  possession,  and  caused 
the  whole  field  to  be  plowed  and  cultivated  as 
farming  land.  The  complainant  rlalms  that 
before  be  made  the  purchase  he  knew  that 
defendant  Holcomb's  mortgage  from  Evans 
covered  the  premises  in  qneetlon,  and  tliat 
be  had  an  interview  with  defendant  Hol- 
comb, and  told  him  he  was  n^otiuting  for 
the  purchase  of  the  five  acres,  and  desired 
to  know  from  him  if  he  should  buy  if  he 
would  release  the  same  from  his  moitgage, 
and  that  defendant  Holcomb  assured  bim 
that  he  would,  and  upon  the  strength  of  this 
assurance  he  made  the  pnrchase,  and  paid  the 
purchase  money  in  the  manner  stated.  This 
statement  is  positively  denied  by  defendant 
Holcomb,  who  says  thxt  he  did  not  know  of 
the  contract  of  purchase  until  after  he  paid 
complainant  the  4(2,40U  indebtedness  abuve 
stated,  and  a  short  time  alter  be  bad  done  so 


complainant  claimed  he  had  purchased  five 
acres,  and  asked  him  to  give  to  him  (Harring- 
ton) a  quitclaim  deed  of  it,  and  he  refused  to 
do  so.     Afterwards,  in  May,  1875,  complain- 
ant employed  the  law  firm  of  Wright  &  Whit- 
ney to  nie  a  bill  in  the  circuit  court  of  Gratiot 
county  to  compel  Thomas  Holcomb  and  John 
L.  Evans  to  specifically  perform  the  contract. 
Henry  L.  Holi-omb  was  not  made  a  party  to 
the  bill.     A  notice  of  lis  pendens  was,  how- 
ever, filed  in  the  proper  oifice.    The  convey- 
ance from  Thomas   Holcomb  to  Henry  L. 
Holcomb  was  made  in  December,  1874,  of  his 
undivi'led  half  of  the  lands,  and  whs  not  re- 
corded until  the  27th  day  of  April,  1878.  and 
complainant  chiims  that  he  did  not  know  of 
such  couveyan<  e  until  after  it  was  recoi-ded. 
The  suit  for  sfieciflc  performance  was  not 
prosecuted,  and  Henry  L.  Hulcomb  filed  his 
bill  to  foreclose  the  Evans  mortgage,  a  decree 
was  obtiiined,  and  the  premises  were  sold 
thereunder  in  March,  1880,  to  defendant  Hen- 
ry L.  Holcomb.    In  February,  1882,  defend- 
ant Holcomb  sold  and  conveyed  a  portion  of 
the  premises  in  question  to  Truman  W.  Whit- 
ney, who  gave  back  a  moi-tgage  to  secure 
payment  of  a  portion  of  the  purchase  money. 
Two  other  portions  were  also  sold  and  con- 
veyed, viz.,  about  one-eiglith  of  an  acre  to 
the  St.  Louis  Driving  Park,  and  about  three- 
fourths  of  an  acre  to  a  railroad  company  for 
a  right  of  way.    Mr.  Whitney  was  one  of 
the  members  of  the  Arm  of  Wright  &  Wbitr 
ney,  who  filed  the  bill  for  specilic  perform- 
ance in  1876.     He  can  claim  no  greater  ligbts 
than  his  grantor  had  at  the  time  of  the  con- 
veyance to  him.    On  the  14lh  of  February, 
1884,  the  complainant  filed  this  bill  praying 
for  a  spec!  Re  performance  of  said  contract. 
The  only  parties  made  defendants  are  Henry 
L.  Holcomb  and  Truman  W.  Whitney.     He 
prays  that  defendant  Whitney  may  be  decreed 
to  hold  the  legal  title  to  the  premises  in  trust 
for  complainant,  and  that  he  be  required  to 
convey  the  same  to  him,  and  that  defendant 
Holcomb  be  required  to  discharge  from  the 
operation  of  the  mortgage  tliereon  the  said 
premises. 

The  testimony  is  very  conflicting  upon  the 
merits  of  the  controversy.  A  party  who 
se-ks  to  enforce  the  specific  performance  of 
a  contract  is  called  upon  to  make  out  a  plain 
case,  and  establish  it  by  proofs.  It  is  not 
satisfactorily  shown  that  the  land  in  question 
was  pnrtnership  property,  and  the  authority 
of  Evans  to  enter  into  a  contract  to  convey 
it  as  such  is  not  established.  The  contra<  t 
migiit  carry  his  undivided  half  interest  in 
the  land,  but  that  has  been  cut  off  by  the 
foreclosure  sale.  The  agreement  to  release 
the  mortgaged  premisi-s  is  not  established 
satisfactorily.  It  requires  an  agreement  in 
writing  to  convey,  or  to  agree  to  convey  or 
relinquish,  an  interest  in  lands.  There  vaa 
no  agreement  in  writing  in  Ibis  case  to  re- 
lease, and  no  consideration  is  shown  for  the 
alleged  promise  to  release. 

With  reference  to  the  alleged  agreement  to 
rele-ase  thii  land  from  the  operuttun  of  the 
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Evans  mortgage,  the  only  evidence  to  sas- 
tain  the  allegation  is  the  testimony  of  com- 
plainant, and  bis  testimony  is  denied  by  the 
defendant  Holcomb.  The  circumstances  do 
not  convince  us  that  the  complainant's  testi- 
mony should  be  given  the  greater  weight.  At 
the  time  he  olaima  the  promise  was  made  Hol- 
comb Sci  Evans  were  in  embarrassed  circum- 
stances. They  had  paid  nothing  of  the  large 
indebtedness  due  to  defendant  Holcomb. 
They  had  cut  off  over  626,000  worth  of  pine 
from  the  land  covered  by  tlie  mortgage,  and 
the  security  liad  become  greatly  diminished. 
He  was  tiien  contemplating  the  necessity  of 
taking  back  the  property  sold  in  order  to  save 
their  indebtedness  to  liim .  They  were  threat- 
ened with  bankruptcy  proceedings,  and  in 
order  to  repossess  the  property  Holcomb 
would  have  to  become  responsible  for  their 
debts  as  against  creditors  in  bankruptcy.  In 
view  of  all  this,  it  is  quite  unlikely  that  he 
would  promise  to  release  his  security  on  the 
land  in  qu«stion  without  consideration,  for 
that  security  was  valid,  as  against  creditors, 
whether  the  firm  were  tlirown  into  bank- 
ruptcy or  hot.  The  testimony  of  Evans  up- 
on the  subject  of  releasing  in  general  is  con- 
tradicted by  both  Thomas  Holcomb  and  the 
defendant  Holcomb,  and  with  reference  to 
releasingthisparticularpieceof  land,  in  view 
of  liis  cross-examination,  his  testimony  is  not 
reliable.  We  are  of  opinion  that  the  circuit 
judge  arrived  at  a  correct  result,  and  the  de- 
cree entered  below  is  affirmed,  with  costs. 

Sherwood,  C.  J.,  did  not  sit.    The  other 
justices  concurred. 


Pboflb  e.  Watson  at  al. 

(Supreme  Cottrt  of  Af  icMgan.    June  88, 1889.) 

Obtaimimo  IfomT   Tmoxs    Falsb   Pbbtbnsss— 

COXSPIRACT. 

1.  Prosecntor  casuBlly  met  defendant  R.,  whom 
he  had  not  known  before,  on  the  street,  Both  went 
to  a  certain  house  to  get  certain  books  which  R. 
wished  to  give  prosecutor.  R.  asked  defendant 
W.,  who  was  in  the  room.  If  the  books  had  come. 
He  replied  that  they  had  been  damaged,  and  sent 
back  to  Chicago,  and  would  return  soon,  but  that 
hehad  another  work  which  prosecutor  might  have. 
R.  then  handed  W.  a  lottery  ticket,  asking  him 
what  the  result  of  the  scheme  was.  W.  said  he  had 
drawn  $60,  and  paid  htm  that  sum  in  $10  bills.  R. 
ttien  save  one  of  two  lottery  tickets  to  prosecutor, 
as  a  friend  of  his,  spread  them  on  the  table,  and 
gave  him  a  pack  of  oards.  The  combination  num- 
bers were  27,  and  he  drew  910,000.  W.  produced 
two  packages  of  money  in  bills,  each  marked 
CSyOOO,  but  in  reality  containing  but  t05  and  948  re- 
spectively, and  stated  that  he  was  under  heavy 
bonds  to  his  principal  to  deal  only  with  respon- 
sible persons,  and  that  prosecutor  must,  to  prove 
bis  responsibility,  produce  98,000.  He  could  only 
oommand  91,000.  R.  offered  to  procure  him  98,000 
to  enable  him  to  draw  the  prize  money.  Thereup- 
on prosecntor  went  to  get  his  money.  R.  accom- 
paaled  him  part  of  the  way,  agreeing  to  meet  him 
at  that  plaoe  in  a  short  time  with  the  93,000.  At 
the  bank  proseoutor  was  apprised  of  tlie  fraud, 
and  R.  and  W.  were  subsequently  arrested,  field, 
that  the  facts  showed  a  conspiracy  on  the  part  of 
B.  and  W.  to  obtain  prosecutor's  money  under 
false  pretenses. 

8.  Ttie  fact  that  money  la  obtained,  or  attempt- 
ed to  be  obtained,  from  one  while  he  la  himself  en- 


gaged in  an  unlawful  transaction  Is  no  defense  to 
an  indictment  for  a  eonspiracy  to  obtain  money 
under  false  pretenses. 

8.  There  being  no  distinction  between  eonspira- 
cy to  do  an  unlawful  act  at  common  law  and  that 
declared  unlawful  by  statute,  and  this  offense  being 
Indictable  at  common  law,  How.  St.  Mich,  g  94Si, 
providing  for  the  punishment  of  offenses  indicta- 
ble at  common  law  not  expressly  provided  for  by 
any  statute  of  this  state,  was  rightly  regarded  aa 
governing  the  degree  of  punishments 

4.  In  Michigan  there  is  no  law  prohibiting  a  per- 
son from,  or  punishing  him  for,  receiving  a  prise 
drawn  in  a  lottery,  if  voluntarily  paid  to  nim. 

Error  to  recorder's  court  of  Detroit; 
Swift,  Recorder. 

John  G.  Hawley,  for  appelkints.  Jatnei 
V.  D.  Wmoox,  Flos.  Atty.,  for  the  People. 

Ghampun,  J.  The  respondents  were 
charged  with  the  offense  of  conspiring  to  ob- 
tain the  money  of  Francis  Martin  by  means 
of  false  pretenses.  Capt.  Francis  Martin 
was  in  the  89th  year  of  his  age,  and  had 
lived  in  Detroit  about  25  years.  Between 
12  and  1  o'clock  of  the  7th  day  of  December, 
lb88,  he  met  the  defendant  Rice  at  the  junc- 
tion of  Washington  and  Michigan  avenues 
in  Detroit.  They  entered  into  conversation. 
Rice  claimed  to  have  just  returned  from  a 
trip  to  California,  where  he  had  spent  the 
fall  and  summer  with  a  brother,  and  was  to 
return  there  in  a  few  days.  This  led  Capt. 
Martin  to  say  that  he  had  some  acquaintance 
in  California,  and  asked  him  if  he  had  been 
at  Los  Angeies  county,  and  he  said  be  had. 
The  captain  then  told  him  be  was  in  corre- 
spondence with  a  gentleman  there  whom  he 
named,  and  Rice  told  him  be  knew  the  gen- 
tleman perfectly,  and  when  he  went  back 
would  inform  him  of  the  fact  that  he  had 
met  the  captain.  Rice  then  told  him  that 
his  name  was  James  McMillan,  a  son  of  an 
eminent  citizen  of  Utat  name ;  and  after  some 
further  conversation  Rice  invited  him  to  go 
to  a  house  with  him  on  Wayne  street,  where 
he  had  some  books,  and  he  would  like  to  pre- 
sent the  captain  with  a  copy.  They  went, 
and  Rice  conducted  him  into  a  room,  and 
asked  Watson  If  he  had  received  the  books. 
Watson  said  the  books  had  been  received, 
but  they  were  in  a  damaged  condition,  and 
he  sent  them  back  to  Chicago  to  be  replaced 
by  perfect  copies,  and  they  would  be  iMck  in 
a  few  days.  He  said  be  bad  a  history  of 
Michigan  written  by  Bancroft,  and  asked  the 
captain  if  he  would  take  a  copy,  and  the  cap- 
tain said  he  certainly  would  take  it  Rice 
then  produced  a  ticket  to  the  lottery,  and 
handed  it  to  Watson,  and  asked  him  what 
the  result  of  the  scheme  was,  and  Watson 
said  he  had  drawn  850,  and  paid  over  #50  in 
010  bills.  He  then  took  two  tickets,  and 
presented  one  to  the  captain  as  a  friend  of 
his.  He  spread  them  out  upon  the  table,  and 
passed  the  captain  a  pack  of  cards.  The 
combination  numbers  were  27,  and  be  drew 
•10,000.  Watson  then  produced  paokages 
which  had  tlie  appearance  of  money  in  bills. 
The  upper  bill  was  of  the  denomination  of 
$50.  Watson  said  they  had  fairly  won  the 
money,  but  that  be  was  under  heavy  bonds 
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to  his  principal  in  Cliicago  for  $20,000  not  to 
have  anything  to  do  with  any  person  other 
than  those  who  were  respectable  and  responsi- 
ble, and  he  said  they  must  first  produce  63,000 
to  sliow  their  responsibility  and  prove  their 
respectability.  The  captain  told  him  he 
could  not  command  S3, 000  in  so  short  a 
time, — in  the  time  he  gave  him  to  do  it, — 
but  that  he  would  get  91,000.  Kice  said  he 
would  go  to  his  father,  Mr.  McMillan,  and 
get  $5,IX)0,  and  he  would  loan  Capt.  Martin 
$2,000  to  produce  to  Watson,  and  that  with 
his  91,000  would  make  the  $3,000,  and  then 
they  could  draw  the  money.  Martin  then 
started  for  the  bank  where  hia  money  was 
depo3ite(h  Rice  accompanied  him  t^  the  cor- 
ner of  Shelby  and  Lafayette  avenues,  where 
they  agreed  to  meet  in  a  few  minutes,  as 
soon  as  Rice  got  his  money.  Martin  went  to 
the  bank  and  asked  the  proprietor  for  $1,000 
which  he  had  on  deposit  there.  Wiser  coun- 
sels prevailed,  and  the  banker  refused  to 
give  it  to  him.  He  became  aware  that  an 
attempt  was  l)elng  made  to  swindle  him.  It 
appears  that  detectives  were  called  in.  Capt. 
Martin  then  returned  to  the  corner  of  Shelby 
and  Lafayetto  avenue  to  meet  Rice.  He  was 
not  there,  and  did  not  come.  The  captain 
then  went  to  the  room  on  Wayne  street,  and 
neither  of  them  were  there.  Defendants 
were  arrested  within  a  couple  of  liours  with 
the  packages  and  tickets  upon  their  persona. 
The  packages  marked  $5,000  each  were  ex- 
amined, and  one  contained  only  $95  and  the 
other  $48.  Capt.  Martin  fully  identified  the 
packages  and  tickets.  Watson  had  rented 
the  room,  which  was  a  front  parlor  on  the 
first  floor,  the  day  before  of  Sarah  Kirby  for 
two  days  to  write  insurance  in.  Other  tes- 
timony was  introduced.  At  the  close  of  the 
testimony  respondents'  counsel  filed  30  writ- 
ton  requests  to  the  court  to  charge,  which 
were  all  given  in  the  language  of  counsel,  ex- 
cept the  following,  which  he  declined  to 
give:  "(14)  It  must  be  in  a  transaction  in 
which  the  party  defrauded  would  have  the 
right  to  engage.  If  the  pretense  made  to  him 
were  tnie  in  fact.  (15)  Tlie  design  of  the 
law  is  to  protect  those  who,  for  legal  pur- 
poses, are  induced  by  false  and  fraudulent 
representations  to  give  credit  or  part  with 
their  property  to  another,  and  not  to  protect 
those  who,  for  unworthy  or  illegal  purposes, 
part  with  their  money.  (16)  All  gambling, 
whether  by  lottery  ticket,  in  money,  or  any 
method  of  money  prizes,  is  unlawful  in  the 
state  of  Michigan."  "(30)  In  this  case  there 
is  no  evidence  that  tends  to  show  what  the 
respondents  intended  to  do  when  the  prose- 
cutor should  exhibit  his  money,  and  the  Jury 
should  render  a  verdict  of  not  guilty." 

The  argument  of  respondents'  counsel  is 
that  the  evidence  shows  that  the  complain- 
ing witness  in  the  transaction  in  which  it  is 
alleged  it  was  attempted  to  defraud  him  was 
himself  engaged  in  an  illegiil  transaction  by 
attempting  to  obtain  $5,00U  which  he  sup- 
posed he  had  won  by  lottery  gambling. 
Hence  the  public  are  not  interested,  and  he 


has  no  right  to  ap{ieal  to  the  criminal  law  for 
protection,  and  courts  will  not  interfere  to 
protect  those  who,  for  unworthy  or  illegal 
purposes,  part  with  their  money.  To  adopt 
this  position  would  give  free  license  to  vil- 
lains and  sharpers  to  prey  upon  those  who 
have  become  credulous  through  the  inflnni- 
ties  of  age,  or  who  are  unwary  from  the  in- 
experience of  youth,  as  well  as  a  large  class 
who  are  weak-mindeil  by  nature. — ^the  very 
classes  of  the  community  whom  it  is  the  pul- 
ley of  the  law  to  protect.  Besides,  the  evi- 
denc  ■  does  not  disclose  that  Capt.  Martin  was 
engaged  in  violating  the  criminal  laws  of  this 
state.  There  is  no  law  of  this  state  which 
prohibits  or  punishes  a  person  from  receiving 
a  prize  drawn  in  a  lottery,  if  It  is  voluntaiily 
p^d  to  him.  He  purchased  no  ticket,  and 
was  not  engaged  in  promoting  a  lottery 
sclierae.  We  have  no  hesitation  in  saiying 
that  public  policy  requires  that  courts  should 
lend  active  aid  in  punishing  persons  who 
conspire  to  obtain  money  or  other  valuable 
thing  by  means  of  false  pretenses,  with  in- 
tent to  cheat  or  defraud,  and  in  no  case  should 
crime  he  effectually  interposed  as  a  shield  for 
crime.  We  have  no  doubt  whatever  that 
there  was  suflicient  evidence  in  the  cose  to 
warrant  the  verdict  of  the  jury. 

It  is  urged  that  the  sentence  imposed  is 
not  warranted  by  the  statute.  It  is  claimed 
that  section  9261,  How.  St.,  covers  the  of- 
fense charged,  and  that  the  sentence  should 
not  have  exceeded  imprisonment  in  the  coun- 
ty jail  one  year,  or  a  fine  not  exceeding  $250, 
or  both  such  fine  and  imprisonment.  The 
court  regarded  the  offense  as  being  governed 
by  section  9434,  How.  St.,  which  provides 
for  the  punishment  of  those  "  who  shall  com- 
mit any  indictable  offense  at  the  common  law 
for  the  punishment  of  which  no  provision  is 
expressly  made  by  any  statute  of  this  state." 
The  court  was  clearly  right.  Conspirncy  to 
do  an  unlawful  act  was  an  indictable  offense 
at  the  common  law,  and  there  never  was  any 
distinction  between  conspiracy  to  commit  an 
act  which  was  unlawful  at  the  common  law 
or  is  declared  to  be  unlawful  by  statute. 
Conspiracy  is  the  gist  of  the  crime.  The 
judgment  must  be  affirmed.  The  other  Jus- 
tices concurred. 


PSOPLE  V.  HiNCBMAN. 
(Supreme  Court  of  iRchlgan,    June  2S,  1839.) 

IHTOXICATIKO  LlQDOK — ILIXQJLI,  SAX,Ba — COH- 
BTKUOnOK  or  StATUTKB — BVIDENCE. 

1.  An  information  charging  the  sale  of  whisky 
"as  a  beverage "  Is  sufficient  under  Laws  MiclL 
1881,  act  No.  259,  1 18,  making  criminal  such  a  sale 
of  liquor  "to  be  used  as  a  beverage, "  as  the  word 
"beverage"  implies  that  the  whisky  ia  to  be  used 
as  a  drink. 

2.  On  the  trial  of  such  an  offense  It  is  prejn- 
dicial  error  to  permit  a  witness  fortheproaecntton 
to  testify  that  tie  saw  the  alleged  purchaser  of  the 
whisky  afterwards,  and  on  the  day  on  which 
he  bought  it,  according  to  his  testimony,  and  that 
he  had  whisky  which  he  said  he  bought  of  defend- 
ant. 

8.  It  is  error  to  allow  oral  proof  of  what  defend- 
ant testified  at  the  examining  triaL.whan  it  ap- 
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pears  that  his  testimony  was  reduced  to  the  form 
of  a  deposition,  and  is  in  conrt,  there  being  no  sug- 
gestion that  it  does  not  contain  all  the  evidence; 
and  the  error  is  not  cured  by  the  offer  of  the  prose- 
cuting attorney  to  read  the  deposition,  if  desired  by 
the  defease. 

4.  Under  a  statute,  permitting  a  sale  by  a  drag- 
gist  for  medicinal,  mechanical,  and  sacramental 
purposes,  and  requiring  the  druggist  to  register 
the  amount  and  kind  of  liquor  sold,  the  date  at  and 
purpose  for  which  it  was  sold,  and  the  name  of 
the  purchaser,  if  a  druggist  acts  in  good  faith  in 
selling  the  liquor,  he  may  rely  on  the  statement  of 
the  purchaser  as  to  the  purpose  for  which  it  is  in- 
tended, unless  circumstances  or  facts  known  to 
him  satisfy  him  that  the  purpose  stated  is  but  a 
pretense ;  and  he  is  not  required  to  investigate  the 
truth  of  the  purchaser's  statements,  though  the 
latter  be  a  stranger. 

Exceptions  from  drcait  court,  Berrien 
county;  Thomas  O'Hara,  Judge. 

Informiition  ag)\inst  Burwi'll  Hinchman 
for  unlawfully  selling  liquor.  Verdict  of 
gnilty,  and  judgment  thereon,  and  defendant 
excepts. 

8,  V.  B.  Trowbridge,  Atty.  Gen.,  and 
tieo.  W.  Bridgman,  for  the  People.  Theo 
0.  Beaver  and  J.  J.  Van  Riper,  for  defend- 
ant. 

Chahplin,  J.  The  Information  charged 
Hinchman  as  follows:  "That  heretofore, 
to- wit,  on  the  seventeenth  day  of  August,  in 
the  year  one  thousand  eight  hundred  and 
eighty-seven,  at  the  township  of  Chickaming, 
in  said  Berrien  county,  did  sell,  furnish,  and 
deliver  to  one  Walter  Berger  certain  spirit- 
uous liquors,  to-wit,  one  half  pint  of  whis- 
ky, as  a  beverage,  he,  the  said  Burwell  Hinch- 
man, being  then  and  there  a  person  whose 
business  consisted  in  part  of  the  sale  of 
drugs  and  medicines,  and  said  liquors  not  be- 
ing then  and  there  sold  for  medicinal,  me- 
chanical, or  sacramental  purposes,  contrary 
to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  people  of  the  state  of  Michigan." 
The  counsel  for  respondent  moved  to  quash 
the  information  because  it  did  not  set 
forth  any  offense  mentioned  in  section  13, 
act  259,  Laws  1881,  or  the  amendments 
thereto,  in  that  it  does  not  show  or  allege 
that  the  said  liquors  were  sold  by  Hinchman 
to  be  used  as  a  beverage.  The  statute  pro- 
hibits druggists  from  selling  any  fermented 
or  spirituous  liquor  to  any  person  "  to  be  used 
as  a  beverage;"  and  the  contention  of  the 
counsel  for  respondent  is  that,  because  the 
words  "to  be  used"  are  omittfld  in  the  infor- 
mation, it  fails  to  charge  the  offense  prohilv 
ited;  that  these  words  form  part  of  the  de- 
scription of  the  offense  contained  in  the  stat- 
ute. The  question,  therefore,  is  whether  the 
same  meaning  is  conveyed  by  the  charge  tiiat 
Hinchman  sold  to  Berger  one  half  pint  of 
whisky  as  a  beverage  that  would  be  conveyed 
by  the  charge  that  Hinchman  sold  Berger  one 
half  pint  of  whisky  to  be  used  as  a  beverage. 
Worcester  defines  "beverage  "as  follows:  "1. 
Liquor  to  be  drank;  drink."  Webster  de- 
fines the  word  as  "(1)  Liquor  for  drinking." 
If,  therefore.  Hinchman  sold  the  whisky  to 
Berger  as  a  beverage,  he  sold  it  to  him  to  be 


drank;  that  is,  to  be  used  as  a  drink.  The 
expression  in  the  information  implies  the 
same  thing  as  the  language  used  in  the  stat- 
ute, and  covers  the  statutory  offense. 

Upon  the  trial  in  the  circuit  court,  wit- 
nesses were  permitted  to  testify,  against  ob- 
jection by  counsel  for  respondent,  that  they 
saw  Berger  the  same  day  after  he  claims  to 
have  procured  the  liquor  from  Hinchman, 
and  that  he  then  had  a  pint  bottle  with  whis- 
ky in  it,  and  said  lie  got  it  of  Hinchman. 
This  testimony  was  irrelevant  to  the  issue, 
and  very  prejudicial  to  the  respondent.  It 
did  not  tend  to  prove  that  Hinchman  sold  the 
liquor  to  Berger,  and  should  have  been  ex- 
cluded. 

The  prosecution  was  also  permitted  to 
prove  by  the  complaining  witness  what 
Hinchman  had  sworn  to  in  his  examination 
before  the  justi-e  who  held  him  for  trial  at 
the  circuit.  Hinchman's  examination  was 
taken  on  oath  before  the  justice,  and  reduced 
to  writing,  and  was  filed,  and  was  then  pres- 
ent in  court.  The  court  admitted  the  testi- 
mony of  the  complaining  witness  as  to  what 
Hinchman  testified  to  as  an  admission  made 
by  him  in  the  case.  This  was  error.  There 
was  no  claim  made  that  the  written  deposi- 
tion did  not  contain  all  the  testimony  given 
by  defendant  on  the  examination.  The  writ- 
ten deposition  was  the  best  evidence  of  what 
Hinchman  testified  to;  and,  when  it  appeared 
that  it  was  present  in  court,  it  was  the  only 
admissible  evidence  of  that  fact;  and  it  did 
not  cure  the  error  for  the  prosecutor  to  say 
that  it  was  present  and  he  could  read  from 
the  deposition  if  counsel  desired.  It  was 
sofflcient  for  the  counsel  to  object  to  the  in- 
troduction of  the  improper  testimony,  and  he 
was  not  obliged  to  express  his  desire  to  hare 
the  deposition  read. 

The  statutory  offense  consists,  in  the  case 
of  a  druggist,  in  selling  the  liquors  nominated 
in  the  statute  to  t>e  used  as  a  beverage.  A 
druggist  has  a  right  to  sell  for  certain  pur- 
poses. The  statute  under  which  the  sale  was 
made  provided  as  follows :  "Every  such  deal- 
er in  drugs  and  medicines  shall  procure  and 
keep  a  suitable  blank-book,  in  which  shall  be 
recorded  by  said  druggist,  his  clerk  or  em- 
ploye, the  names  of  all  persons  applying  for 
such  liquor  for  any  of  these  lawful  purposes, 
the  date  of  each  sale,  the  amount  and  kind  of 
liquor  sold  to  each  person,  and  the  purpose 
to  which  the  same  was  to  be  applied,  as  stated 
by  the  purchaser."  If  the  druggist  acts  in 
good  faith  in  making  the  sale,  he  has  a  right 
to  rely  upon  the  statement  made  by  the  pur- 
chaser as  to  the  purpose  to  which  the  liquor 
is  to  be  applied;  and  he  has  a  right  to  rely 
upon  such  statement  explicitly,  unless  cir- 
cumstances or  facts  known  to  the  druggist 
show  such  statement  to  be  false,  and  are  suf- 
ficient to  satisfy  him,  acting  in  good  faith 
and  in  an  honest  endeavor  to  obey  the  law, 
that  the  purpose  is  not  such  as  is  stated  by 
the  p\irchaser.  The  law  does  not  require 
him  to  enter  into  an  extended  investigation, 
Dor  to  refuse  to  sell  to  a  stranger,  without 
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Investigation  and  proof  of  the  truth  of  the 
assertion  of  the  purpose  by  the  purchaser. 
We  think  the  circuit  judge  placed  the  re- 
spondent under  restric-tions  not  required  by 
the  law  in  this  respect,  and  went  Tery  niucli 
further  than  the  Livr  or  the  facta  of  the  case 
authorized  or  jnstilkd.  The  portion  of  tlie 
charge  referred  to  is  in  the  following  lan- 
guage: "The  law  provides  that  druggists 
may  sell  liquors  to  be  used  for  niediclnid, 
sacramental,  or  mechanical  purposes,  but  that 
they  shall  keep  a  blank-book  in  which  shall 
be  recorded,  at  the  time  of  the  sale,  tlie  name 
of  purchaser,  the  date  of  sale,  tlie  amount 
and  kind  of  liquor  sold,  and  the  purpose 
to  which  such  liquor  was  to  be  applied,  as 
stated  bythe  purchaser;  but,  gentlemen,  the 
law  very  wisely  provides  (and  to  not  so  pro- 
ride  would  make  it  a  law  of  which  we  might 
well  be  ashamed)  that  the  purchaser  must 
not  only  state  for  what  purpose  he  wiints 
the  liquor,  but  that  the  druggist  must  be- 
lieve that  it  is  intended  for  such  pui-poae, 
and  he  must  be  led  to  such  belipf  by  reasons 
that  are  fair,  and  such  as  would  lead  any  or- 
dinary, prudent  man  to  believe  the  same 
thing.  To  sell  to  every  man,  siniply  be- 
cause he  represents  that  it  is  intended  for 
medicinal,  sacramental,  or  mechanical  pur- 
poses, is  not  enough,  bitt  yon  mast  conAder 
the  conversation  had,  tlie  appenrance  of  the 
purchaser,  and  the  conduct  of  l>oth  purdiaser 
and  druggist  at  tlw  time  of  sale.  It  is  proper 
to  consider  from  the  testimony  wlietber  the 
appearance  of  the  purchaser  was  such  as  to 
lead  the  drnggist  to  tMliere  that  he  tq)ake  the 
tmtb,  whether  the  defendant  druggist  was 
well  acquainted  or  not,  whether  lie  did  all 
thut  a  prudent  insn  and  one  anxions  to  obey 
the  law^  would  have  done;  and  in  this  con- 
nection I  charge  you  that  if  a  man,  who  is 
well  known  to  the  druggist  as  one  of  truth 
and  veracity,  should  represent  to  him  that  he 
wanted  liquor  for  a  lawful  porpose,  tlie  drug- 
gist would  be  justified  in  selling  tolilm  with- 
out further  questioning  him,  if  the  druggist, 
by  reason  of  the  well-known  character  of 
such  purchaser,  had  no  reason  to  disl>elieve, 
and  did  actually  believe,  his  statement.  1  also 
charge  yoa  that  a  druggist  has  a  rlgbt  to  sell 
for  such  purposes  to  a  stranger,  or  even  to 
one  known  to  be  of  not  good  character;  but 
that,  in  such  case,  be  must  exercise  much 
more  caution  tliau  in  other  cases,  and  from 
the  appearance  of  such  purchaser  or  pur- 
chasers, or  from  a  careful  and  skillful  in- 
quiry of  such  person, — such  an  inquiry  as  a 
prudent  man  would  naturally  make, — be 
satisfied  that  such  liquor  is  actually  intended 
to  be  used  for  the  purpose  represented;  and 
if  the  purchaser  be  one  with  whom  the  drug- 
gist is  not  acquainted, — an  entire  stranger, 
—or  one  with  whom  he  has  had  but  little  in- 
tercourse, the  representations  made,  the  ap- 
pearance of  the  purchaser,  and  Ids  conduct 
must  be  strong,  and  very  much  in  bis  favor 
indeed,  to  warrant  a  sale  of  liquor  to  him. 
The  law  recognizes  that  there  are  medicinal 
properties  in  liquor  ai  this  kind,  aad  there- 


fore provides  for  its  sale;  but  it  has  a  right 
to  expect  that  the  greater  caution  shall  be 
used,  and  that  the  drug-store  sh^UI  not  l>e  a 
curse  to  the  community,  as  it  would  be  if 
men  were  not  required  to  sell  at  their  peril, 
— unless  they  exercise  the  greatest  caution  in 
its  sale.  And — no  matter,  tlierefore,  to  whom 
it  may  l>e  sold— gentlemen,  if  from  the  quan- 
tity ordered,  the  frequency  of  purchase,  the 
appearance  of  the  purchaser,  or  from  any 
other  cause,  the  druggist  has  the  slightest 
reason  to  doubt  the  truth  of  such  representa- 
tions, if  such  cause  be  such  as  would  lead  a 
prudent  man  engaged  in  that  iHisiness  to 
doubt  the  truth  of  the  statements  at  such 
purchaser,  (it  makes  no  difference  how  high 
the  standing  or  how  good  the  character  of 
such  purchaser,)  for  a  druggist  to  sell  under 
such  circumstances,  without  satisfying  him- 
self that  his  doubt  was  gtoaDdless,  and  so 
satisfy  himself,  as  an  honest  man  would  do, 
to  so  sell  is  a  violation  of  the  law,  and  he 
sells  at  bis  p?ril."  The  eooviction  must  be 
set  aside,  and  a  new  trial  granted. 

Morse,  Campbell,  and  Lono,  JJ.,  con- 
curred. 

Shebwood,  C.  J.,  (coneurrtng.)  I  do  not 
think  cliere  is  any  error  in  the  charge  of  the 
circuit  judge;  but,  upon  the  other  grounds 
stated  in  the  opinion,  I  concur  in  setting 
aside  the  verdict. 


People  e.  Schick. 
(Sujyreme  Court  of  Michigan.    June  83, 1889.) 
JnsTioa  or  PaAca — Fobobbt — Etidcmcb — la- 

STBUCnOXS. 

1.  Where  a  justice  of  the  peace  has  oerUfled  oa 
his  docket  to  all  the  facts  and  proceedings  neces- 
sary to  confer  Jurisdiction  on  the  etrooit  coort  in 
a  criminal  case,  Mb  suocesscir  in  oSoe,  who  has  the 
legal  custody  oi  his  papers  and  docket,  has  author- 
ity to  certify  such  proceedings  to  the  circuit  court, 
and  an  information  may  be  properly  filed  thereon. 

S.  On  a  tri^  for  forgery,  ana  ottering  a  forged 
note,  the  fact  that  one  of  the  attorneys  for  Uie 
prosecution  Is  in  the  employ  of  the  person  whom. 
it  is  alleged,  defendant  attempted  to  defraud,  ts  not 
prejudldal  to  defendant,  where  such  attorney  sim- 
ply argues  a  motion  to  quash  the  infermation,  and 
aslES  one  witness  a  few  questions,  and  then  with- 
draws, taking  no  further  part  as  prosecutor  In  t^e 
cause. 

8.  Defendant  allefred  that  he  drew  the  note,  aad 
^are  it  to  a  third  person,  who  afterwarda  retomed 
It  to  him,  purportinsr  to  be  signed  by  one  H.  by 
her  mark,  and  that  defendant  bought  It  in  good 
faith,  in  reliance  on  snoh  slgnatnie.  There  was 
some  evidence  to  show  that  the  stgnatnre  was  la  the 
same  handwriting  as  the  body  of  the  noteu  Held, 
that  It  was  prejudicial  error  to  admit  in  evidenoe 
the  signature  of  H.,  made  on  the  trial,  as  its  effect 
might  not  be  limited  to  showing  that  she  oould 
write  her  nameu 

4.  The  fact  that  defendant  claimed  not  to  know 
who  signed  H.'s  name  to  the  note,  and  that  a  third 
person  brought  it  to  him,  is  not  a  concession  that 
H.  did  not  sign  the  note,  aad  H  was  error  to 
charge  that  that  was  couceoed. 

Error  to  circuit  court.  Mason  eouaty;  J. 
B.  JUDKINS.  Jndge. 

William  J.  Schick  excepts  to  a  oonvlctiOB 
of  forgery. 

Digitized  by  VjOOQIC 


Miih.) 


PEOPLE  t».  SCHICK. 


1009 


.V.  B.  Danaher,  for  appellant.  Gilbert  H, 
B  odgett.  Pros.  Atty.,for  the  People. 

Long,  J.  A  tomplalnt  -was  made  in  this 
cause  by  11.  P  Bishop,  prosecuting  attorney 
for  Mason  county,  before  Levi  Shackelton,  a 
justice  of  the  pence,  charging  respondent 
with  forging  and  also  uttering  a  forged  note, 
knowing  tlie  8«me  to  be  forged.  Warrant 
was  issued  thereon,  and  the  respondent 
brouglit  before  the  justice,  when  he  waived 
exariiination,  and  was  held  to  trial  in  the 
circuit  court  for  that  county.  Before  the 
papers  and  proceedings  had  before  the  jus- 
tice were  returned  to  the  circuit,  the  justice 
died,  and  bis  docket  and  otiier  papers  came 
into  the  bands  of  Daniel  W.  lieardon,  an- 
other justice  of  that  city,  who  made  return 
to  the  circuit  court  of  the  proceedings  had 
before  .Justice  Shackelton.  The  return  mnde 
was  the  complaint;  warrant;  bond  given  by 
respondent  for  his  appearance  in  the  circuit 
court;  the  Tact  that  respondent  appeared  be- 
fore the  justice,  waired  the  examination,  and 
was  iield  to  trial;  and  b  cerQUed  copy  of  tite 
docket  of  Justice  Shackelton,  showing  the 
proceedings  had  'by  and  before  him,  upon 
whicli  it  appeared  that  the  justice  certified 
under  liis  hand  Itntt  Mie  defendant  waived 
exiiniination  In  relatioii  to  ttie  eonrplai  nt, 
and  tliat  It  was  made  to  appear  to  the  justice 
that  said  offense  had  been  committed,  and 
that  tlicre  was  probable  eause  to  believe  tlint 
the  defendant  was  guilty  tliereof,  and  tliat 
he  therefore  required  him  to  enter  n  recog- 
nizance to  appear  before  fbe  circuit  court  at 
the  next  term  thereof.  This  bond  tt>e  de- 
fendant gave,  and  it  is  the  one  returned. 
Upon  this  return  the  information  was  filed, 
under  which  respondent  was  convicted  be- 
fore a  jury. 

It  is  contended  that  the  circait  court  had 
no  jurisdiction,  and  that  tlie  information  was 
improperly  filed;  tliat  Justice  Reardon  iiad 
no  authoi'ltyto  return  the  proceedings  had 
l>efore  another  justice.  Tliere  is  no  claim 
mnde  bat  that  Reardon  was  a  justice,  and 
had  tlie  lawful  custody  of  these  files  and  p«-o- 
ceedings.  There  was  no  error  in  this.  The 
justice  before  whom  the  proceedings  were 
had  made  all  the  tindinf^s  necessary  to  confer 
jiir  sdiction  upon  tlie  circuit  court,— that  up- 
on the  complaint  and  warrant  the  defendant 
api>ejired  before  him,  waived  examination, 
and  tliat  upon  the  proceedings  had  before 
Iiim  he  had  determined  that  an  ofiFense  had 
been  committed,  and  tliat  tliere  was  protmble 
cause  to  believe  the  defendant  gnilty  thereof . 
These  facts  were  found  and  certified  by  Jus- 
tice Shatkelton  under  his  band.  This  was 
tlie  judicial  determination  required  by  the 
statute,  and  Justice  Reardon,  under  the  stat- 
ute having  the  legal  custody  of  these  papers 
and  proceedings,  liad  the  autliority  to  certify 
them  to  the  circuit  court.  It  did  not  matter 
tliat  this  certificate  and  finding  of  the  former 
justice  appeared  upon  his  docket.  While  It 
may  be  true  that  the  statute  does  not  require 
a  justice  of  the  peace  to  keep  a  docket  in 
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criminal  cases  which  are  1>eyoiid  bis  juris- 
diction to  try  and  determine,  yet  tlw  certifi- 
cate and  finding  made  in  the  present  case 
by  the  former  justice  was  as  full  and  com- 
plete as  required  by  the  statute  of  the  justice 
in  certifying  the  cause  to  the  circuit  court. 
If,  instead  of  entering  this  finding  on  his 
docket,  Justi<;e  Shackelton  had  made  and 
Bled  it  in  the  circuit  court,  it  would  have 
met  all  the  requirements  of  the  statute.  Un- 
der tlie  circumstances.  Justice  Reardon  bad 
the  right,  t^nd  it  became  his  duty,  to  certify 
these  papers  and  proceedings  to  the  circuit  . 
court,  and  upon  which  the  information  was 
properly  Hied. 

At  the  time  the  canse  came  on  for  trial  in 
the  circuit  court  the  tei-ni  of  oflioe  of  It.  P. 
Bishop,  as  prosecuting  attorney,  had  expii-ed, 
but  tie  Mitered  upon  the  trial  of  the  eause  as 
iisststant  to  the  tlien  prosecuting  attorney. 
Defendant's  counsel  objected  to  Mr.  Bishop's 
appearing  as  prosecutor,  for  the  reason  tliat 
he  was  the  complaining  witness  jn  the  ease; 
and  also  that  he  took  ttie  note  for  oolieotion, 
and  attempted  bo  collect  it  from  the  defend- 
ant; and  also  on  tlie  groitml  that  iie  is  the 
general  attorney  for  the  party  whom  it  is  al- 
h'ged  in  the  information  tlie  defendant  at- 
tempted to  defrand.  Mr.  Bishop,  upon  be- 
ing i  1 1  terrogated  thereto,  denied  tht^e  charges ; 
and  also  stated  ttiat  he  appeared  by  request 
of  the  prosecuting  attorney,  and  under  an 
arrangement  made  with  the  board  of  super- 
visors. He  admitted  that  be  bad  had  the 
note,  and  t<ild  the  defendant  if  he  paid 
it  1o  Mrs.  Ilengstler  before  prosecution  was 
commenced  he  would  consider  the  matter. 
The  court  orerrtiled  the  motion,  and  permit- 
ted Mr.  Bishop  to  remain  bi  the  case  for  the 
prosecution,  and  Mr.  Bishop  then  appeared, 
and  argued  the  motion  to  quash  tbe  informa- 
tion, and  also  asked  a  few  questions  of  one 
of  the  witnesses  produced  on  tlie  trial,  when 
he  withdrew  from  the  cause  as  one  of  the 
prosecutors,  and  took  no  further  part  as  such 
therein.  He  was  afterwards  called  as  a  wit- 
ness for  the  prosecution.  It  is  true  that 
counsel  in  the  employ  of  private  parties  in- 
terested in  the  prosecution  are  not  allowed 
to  prosecute  in  criminal  causes,  but  this  is 
not  made  to  appear,  and,  even  if  it  were, 
what  Mr.  Bishop  did  in  this  case  we  do  not 
think  in  any  manner  tended  to  prejudice  the 
defense,  and  his  withdrawsil  at  this  stage  of 
the  proceet^lings  from  the  case  saves  any  ques- 
tion. 

Some  question  is  raised  that  there  was  a 
varianoe  between  the  note  descrilied  in  the 
information  and  the  note  offered  In  evidence. 
This  objection  relates  to  an  erasure  afipear- 
ing  upon  the  back  of  tbe  note,  which  was  not 
set  out  in  the  description  of  the  note  in  tbe 
information.  We  do  not  think  this  objection 
has  any  force,  and  it  will  not  be  further  con- 
sidered. 

The  note  in  controversy  reads  as  follows: 
«No.  .       LuMNGTON,  Jan.  19,  1887. 

"One  year  after  date  I  promise  to  pay  to 
the  order  of  Wm.  J.  Schick  one  hundred  and? 
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ten  dollars,  value  received,  with  interest  at 
ten  per  cent,  per  aimum. 

her 
"Den .  Mary    X    Huntlet. 

mark. 
"«U0.0O." 

Mrs.  Mary  Huntley  was  called  as  a  wit- 
ness by  the  prosecution,  and  testiSed  that  in 
January,  1888,  was  the  first  she  ever  saw  the 
note,  or  knew  that  sucli  a  note  was  in  exist- 
ence; that  she  can  read  and  write;  and  that 
it  was  not  her  signature  to  the  note.  Wit- 
ness was  then  asked  by  the  prosecution  to 
write  her  name  upon  a  piece  of  paper,  which 
she  did.  This  piece  of  paper,  witli  her  sig- 
nature thereon,  was  then  offered  in  evidence 
by  the  prosecution,  for  the  purpose,  as  was 
claimed,  to  show  that  she  could  write,  and 
that  it  was  not  n^essary,  therefore,  for  her 
to  sign  by  mark.  Under  objection  of  coun- 
sel fur  defendant,  the  court  permitted  this 
to1)e  put  in  evidence  to  show  that  witness 
could  write.  If  this  was  the  only  effect  such 
paper  might  have  upon  the  case,  no  error 
would  have  been  committed,  but  its  effect 
upon  the  minds  of  the  jury  might  not  neces- 
sarily be  limited  to  that  fact.  TheclMim  made 
by  the  defendant  was  that  a  man  by  the  name 
o?  Purdy  was  owing  him  a  balance  of  some 
360  on  a  deal  liad  between  them  some  time 
before;  came  to  him  and  wanted  him  to  buy 
a  note  ngaiiist  the  Iluntleys,  which  he  was 
about  to  get  in  a  deal  with  them :  that  he,  the 
defendant,  drew  the  note  in  controversy  here, 
which  Purdy  took  away;  and  that  after  about 
a  week  he  returned  it  signed  by  Mrs.  Huntley 
by  her  mark,  and  defendant  paid  him  for  it, 
paying  the  difference  between  the  $60  which 
Purdy  owed  bim  and  the  face  of  the  note. 
Defendant  claims  that  some  two  weeks  after 
that  he  sold  the  note  to  Andrew  Hengstler, 
indorsing  it  without  recourse  to  him.  Will- 
iam Schick,  a  brother  of  the  defendant,  tes- 
tified in  his  behalf  that  he  loaned  his  brother, 
the  defendant,  $20,  which  was  used  in  the 
purchase  of  the  note  from  Purdy,  and  that  he 
saw  Purdy  let  his  brother  have  a  note  of  SI  10, 
and  he  thought  this  was  the  note.  Mr.  Ed- 
ward Bogan  also  gave  testimony  tending  to 
show  that  the  defendant  purchased  the  note 
from  Purdy,  and  paid  him  for  it,  as  defend- 
ant claimed.  Several  witnesses  were  also 
called  by  defendant,  and  gave  testimony  that 
tlie  name  of  Mary  Huntley,  written  on  the 
note,  was  not  in  the  handwriting  of  the  de- 
fendant. The  people  introduced  testimony 
by  Mr.  Hengstler  tending  to  show  that  when 
the  defendant  sold  the  note  tu  him  he  stated 
to  him  that  be  sold  a  horse  to  Mrs.  Huntley, 
and  she  was  not  satisfied  with  it,  when  he 
sent  her  another  horse,  and  received  tlie  note 
in  controversy;  that  Mrs.  Huntley  could  not 
write  or  read,  and  had  to  make  a  mark;  and 
that  a  man  was  along  who  took  the  horse, 
and  was  a  witness  to  the  mark;  that  Mr. 
Pu  rdy  took  the  horse  down  to  her,  and  brought 
the  note  Imck  to  him;  that  Purdy  saw  her 
make  the  mark.  This  witness  did  not  seem 
to  remember  much  about  the  words  "with- 


out recourse,"  which  were  erased  from  the 
back  of  the  note  under  the  signature  of  the 
defendant,  but  thought  it  was  there  when  he 
took  the  note.  Mrs.  Huntley  was  called  as 
a  witness  by  the  prosecution,  and  testiiini 
that  it  was  not  her  signature  to  the  note; 
that  she  could  read  and  write.  This  witness 
testified  that  she  saw  the  defendant  at  her 
place  some  time  in  May,  1886.  when  he  came 
there  with  a  note  signed  bv  her  husband, 
which  he  had  given  to  Mr.  Purdy;  that  de- 
fcnd^int  wanted  her  to  sign  this  note,  which 
she  refused  to  do;  and  tliat  be  took  a  horse 
away  from  her  husband,  for  which  the  note 
was  given  to  Mr.  Purdy,  and  returned  the 
note  to  her  husband,  when  he  took  the  horse; 
Mr.  Purdy  was  there  with  bim  at  tliat  time; 
and  tliat  she  never  had  any  other  dealings 
with  the  defendant.  Mr.  Bishop,  the  late 
prosecuting  attorney,  was  called,  and  testified 
tliat  he  called  the  defendant  into  his  office, 
and  talked  with  bim  about  this  note,  when 
the  defendant  told  him  he  received  it  from 
Purdy,  and  that  he  learned  from  Purdy  that 
Mrs.  Huntley  could  not  read  or  write;  that 
afterwards  tlie  defendant  came  to  him,  and 
wanted  to  pay  the  note  and  fix  it  up,  and  said 
if  a  warrant  was  served  he  would  kill  him- 
self; that  he  offered  to  pay  the  note,  and  pay 
the  witness  well,  if  he  would  let  him  fix  it 
up.  Richard  Purdy  was  also  called,  and  tes- 
tified that  he  did  not  take  the  note  from  Mrs. 
Huntley,  and  did  not  let  the  defendant  have 
it;  that  he  never  saw  the  note  until  long  aft- 
er the  time  the  defendant  claims  to  have  re- 
ceived it  from  him.  Some  testimony  was 
also  given  by  the  prosecution  tending  to  shovr 
that  the  signature  to  the  note  was  in  the  same 
handwriting  as  the  body  of  the  note.  It  was 
under  these  circumstances  that  Mrs.  Huntley 
was  asked  to  write  her  name,  and  such  sig- 
nature put  in  ttvidenceby  the  prosecution  by 
permission  of  the  court,  under  the  defeml- 
ant's  objection.  As  l>ef()re  stated,  the  court 
permitted  it  fur  the  purpose  of  showing  that 
Mrs.  Huntley  could  write.  While  it  was 
competent  to  show  that  Mrs.  Huntley  could 
write,  it  was  wholly  incompetent  to  i-eoeive 
her  signature  in  evidence  so  made,  and  might 
liave  had  a  strong  l)eai'ing  iigai  nst  the  defend- 
ant in  the  minds  of  the  jury.  The  claim  of 
the  people  was  that  the  defendant  not  only 
utteied  the  note  knowing  it  to  be  forged,  but 
also  that  he  was  guilty  of  the  forgery;  and 
testimony  was  given  tending  to  show  that 
the  signature  was  in  the  same  handwriting 
as  the  body  of  the  note,  which  the  defend.int 
conceded  was  his.  The  defense  set  up  w-as 
that  the  note  was  drawn  by  the  defendant, 
taken  away  by  Purdy,  and  returned  by  him 
to  the  defendant,  purporting  to  be  signed  by 
Mrs.  Huntley  by  her  mark;  and  that  defend- 
ant bought  it  in  good  faith,  believing  that  Mrs. 
Huntley  did  sign  it,  and  in  reliance  upon  what 
I'urdy  said.  It  was  not  conceded  that  Mrs. 
Huntley  did  not  sign  the  note,  or  make  her 
mark  thereto,  but  it  was  claimed  that  Purely 
brought  the  note  with  surh  signature  and 
mark  to  the  defendant,  who  look  it i in  sot*! 
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faith.  The  issue  was  thus  made,  and  under 
the  testimony  it  was  for  the  jury  to  say 
whether  this  was  so.  The  whole  matter 
rested  between  Purdy  and  tbedefendant,  with 
the  other  teatiraony  and  circumatniices  sur- 
rounding the  case  to  aid  the  jury  in  their  de- 
termination, and  it  was  prejudicial  to  the  de- 
fendant to  permit  the  signature  of  Mrs.  Hunt- 
ley, made  there  on  the  trial,  to  be  talien  and 
weighed  by  the  Jury  in  determining  the  ques- 
tion. 

One  other  q  uestion  remains.  The  court  in 
its  charge  stated  to  the  jury,  among  other 
matters:  "If  Mary  Huntley  never  signed  this 
note,  or  authorized  tiie  signature,  and  I  be- 
lieve that  it  is  conceded  here,  she  has  taken  the 
stand  and  testified  tliat  she  never  signed  it, 
and  never  authorized  Purdy  or  Schick,  or  any 
one  else,  to  sign  it, "  etc.  This  was  error. 
It  was  not  so  conceded.  The  fact  tlint  de- 
fendant claimed  not  to  know  who  did  sign 
Mrs.  Huntley's  name  to  the  note,  and  that 
Purdy  brought  the  note  to  liim  signed,  is  not 
a  concession  that  Mrs.  Huntley  did  not  sign 
it.  This  was  one  of  the  facts  to  be  established 
by  the  prosecution  by  proofs,  and  whether  it 
was  so  established  was  a  question  of  fact  for 
the  jury.  The  balance  of  the  charge  was 
very  fair  to  the  defendant.  The  case  comes 
here  on  exceptions  before  sentence. 

The  verdict  must  t>e  set  aside  for  the  errors 
pointed  out,  and  new  trial  ordered.  The 
otiier  justices  concurred. 


DXJVDAB  V.  CJiTT  OF  LANSINS. 

(Supreme  Court  of  Mlchiann.    June  28, 188B.) 

SIOHICIPAI.  COBPORATIONB— DeFECTIVX  SiDBWXUtS 
— ^EviUEXCE. 

1.  A  dtv  charter  (Local  Acta  Hioh.  1876,  p.  188) 
provided  for  the  preparation  and  presentation  ol 
claims  against  toe  city,  and  that  it  should  be  a 
sufflcient  defense  to  an  action  baaed  on  a  claim 
that  it  was  not  so  prepared  and  preaented,  or  that 
the  action  waa  brought  before  the  city  council  had 
a  reasonable  time  to  inveatlgate  it.  In  an  action 
on  a  claim  it  appeared  that  the  claim  bad  been  re- 
ferred to  the  city  attomev,  and  afterwards,  on  his 
reoommendation,  waa  laid  on  the  table  by  the  city 
council;  that  no  further  action  waa  Uuien;  and 
that  suit  was  not  oommenced  till  about  three 
montha  thereafter.  Held,  that  a  reasonable  time 
was  shown. 

3.  Pub.  Acts  Mich.  1887,  No.  iM,  1 3,  provides  that 
in  aoUons  against  munidpal  corporations  for  inju- 
ries from  defective  highways,  sidewalks,  etc..  it 
must  be  shown  that  the  corporation  had  reasonable 
time,  after  notice,  to  put  the  same  in  proper  condi- 
tion, and  had  not  used  reasonablediligenoe.  A  city 
charter  provided  that  the  common  council  should 
be  commissioners  of  the  highways  of  the  city,  and 
should  have  the  care  and  supervision  of  streets 
and  aidowalks,  and  that  the  street  inspectorahould 
do,  or  cause  to  be  done,  all  repairs  ordered  to  be 
done  by  the  council,  and  under  its  supervision. 
Held,  tnat  notice  of  a  defective  sidewalk  given  to 
a  councilman  was  sufficient. 

8.  Notice  of  the  defective  condition  of  the  side- 
walks generally  for  one  or  two  blocks  each  way 
from  a  street  crossing,  and  not  as  to  the  particu- 
lar defect  In  that  crossing  which  caused  the  in- 
jury, is  not  sufflcient  notice.  Mobsb,  J.,  dissent- 
ing. 

4.  Testimony  tending  to  show  generally  the  de- 
fective condition  of  the  sidewalk  a  block  or  more 
euch  wny  from  the  crossing  was  inadmissible. 

5.  FliunliS  had  previous  knowledge  of  the  de- 


fect in  the  sidewalk,  and  testified  that  if  she  bsd 
been  thinking  about  it,  or  looking  for  it,  she  would 
not  have  stepped  into  It  It  appeared  that  the  ac- 
cident occurred  at  night,  durmg  stormy  weather, 
when  a  mist  prevailed,  and  that  plaintiff  had  two 
of  her  children  in  charge,  waa  in  an  anxious  state 
of  mind,  and  in  a  hurry  to  get  home.  Held,  that 
the  question  of  contributory  negligence  was  prop- 
erly left  to  the  jury. 

6.  Statements  made  by  the  plaintiff  to  her  phy- 
sician as  to  the  circumstances  of  the  accident, 
three  or  four  days  after  it  occurred,  were  inadmis- 
sible as  a  part  of  the  re»  gestce. 

7.  For  the  purpoae  of  showing  that  plaintiff's 
memory  was  defective,  a  witness  was  allowed  to 
relate  a  conversation  bad  with  her,  after  her  ex- 
amination, concerning  what  ahe  had  testified  to. 
Held,  that  thta  testimony  was  Inadmissible. 

Error  to  circuit  court,  Ingham  county; 
Peck,  Judge. 

^.  il.  Ifontpomerv,  for  appellant.  CahUl 
d  Oatrander,  for  appellee. 

CnAMPLm,  J.  This  action  was  brought 
to  reoover  damages  for  a  personal  injury  al- 
leged to  have  been  caused  by  the  neglect  of 
defendant  in  not  keeping  a  cross-walk  in  re- 
pair. An  objection  is  raised  by  the  defend- 
ant which  goes  to  the  plaintiff's  right  of  ac- 
tion, although  not  affecting  her  cause  of  ac- 
tion, which,  if  disposed  of  in  favor  of  the  de- 
fendant, will  suspend  further  proceedings  in 
this  suit,^nd  render  it  unnecessary  to  pass 
upon  other  questions  raised  by  the  record. 
The  charter  of  the  city  of  Lansing  provides 
that  "the  council  shall  audit  and  allow  all 
accounts  chargeable  against  the  city,  but  no 
account  or  claim  or  contract  shall  be  received 
for  audit  or  allowance  unless  it  stiull  be  ac- 
companied with  an  affidavit  of  the  person 
rendering  it.  which  uflidavit  may  be  taken 
and  certified  by  any  member  of  the  common 
council,  to  the  effect  that  be  verily  believes 
that  the  services  or  property  therein  charged 
have  been  actually  performed  or  delivered  for 
the  city;  that  the  sums  charged  are  reasona- 
ble and  just;  and  tliat  to  the  best  of  his 
knowledRO  and  Iselief  no  set-off  exist,  nor 
payment  lias  been  made  on  account  thereof, 
except  such  as  are  Indorsed  or  referred  to  in 
such  account  or  claim;  and  every  such  account 
shall  exhibit  in  detail  all  the  items  making 
up  the  amount  claimed,  and  the  true  date  of 
each.  It  shall  be  a  sufficient  defense  in  any 
court,  to  any  action  or  proceeding  for  the 
collection  of  any  demand  or  claim  against  the 
city,  that  it  has  never  been  presented,  veri- 
fied as  aforesaid,  to  the  council  for  allowance, 
or  that  the  claim  was  presented  without  the 
affidavit  aforeSHid,  and  rejected  for  tliat  rea- 
son, or  that  the  action  or  proceeding  waa 
brought  before  the  council  had  a  reasonable 
time  to  investigate  and  pass  upon  it."  Local 
Acts  1875,  p.  lt>8.  The  amendments  of  1883 
do  not  affect  the  point  under  consideration. 
See  Local  Acts  1883,  p.  734.  The  record 
shows  that  on  the  16th  day  of  January,  1888, 
the  plaintiff  presented  her  claim  to  the  com- 
mon council  in  detail,  in  which  she  explained 
when,  where,  and  liow  the  accident  happened, 
her  consequent  injury,  her  expenses  incurred 
for  medical  attendance,  medicine,  and  loss  of 
time  resulting  from  such  injury.    She  stated 
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■bat  atie  had  sufTered  greatly  in  bodf  and 
m&ad  by  reason  of  her  injuries;  that  she  was 
iMible  to  state  any  amount  which  would  be 
adequate  for  tlie  pain  and  suffering  she  liad 
^idured,  and  must  continue  to  endure,  nor 
l«f  loss  in  case  disability  should  prove  to  be 
fevmanent;  but  if  her  claim  should  be  recog- 
mized  by  the  city  in  the  spirit  of  fairness,  and 
mt  adjustment  thereof  sjieedily  made,  she 
would  accept  the  sum  of  $2,000  in  addition 
>»  tlie  other  items,  which  amounted  to6Bl. 
She  asked  that  her  claim  be  investigate;!  by 
ttie  council,  and  a  reasonable  and  just  allow- 
ance made  her  as  cotiipensatiun.  Her  chiim 
was  veriQed  by  her  atlidavit,  in  wliich  she 
stated  that  no  set-oft  exists  to  her  claim,  nor 
Ihis  any  payment  been  made  on  account  there- 
•f.  The  claim  was  referred  to  the  city  at- 
torney, who  reported  it  back,  with  the  recom- 
anadationthattlieaamebelaid  upon  the  table, 
wliich  report  and  recommendation  was  adopt- 
ed by  the  unanimous  vote  of  the  ouuocU. 
3(0  investigation  was  made  by  tlie  ooundl 
into  the  facts  and  circumstanct^s  or  merits  of 
tfae  claim,  and  on  April  23,  1888,  tills  suit 
was  comiaenced  to  recover  her  damages  for 
Miie  aame  claim  so  presented  to  tiie  cuunciL 
We  think  the  plaintiff  complied  sabstantial- 
hf  with  the  reqnireinentA  of  Uie  charter. 
Aatple  time  and  opportunity  were  Atfurded 
tfae  council  to  investigate  tlM  merits  of  the 
•ialm  presented,  liad  they  chosen  to  do  so. 
TI19  plaintiff  is  not  barred  from  a  reooveijr 
%f  the  charter  provisions  mentioned. 

The  plaintiff  claims  that  on  Tlunka^viag 
day,  1887,  iis  she  was  traveling  from  ber  pJaee 
of  enrploynaant  to  her  home,  at  about  7 
o'clock  in  thu  evening,  aocompanied  by  two 
«f  iter  children,  slie  stepped  in  a  hole  in  the 
cms-walk  as  elie  was  crossing  Butler  street, 
and  partly  fail,  and  received  a  severe  strain 
In  lier  ba^,  whicli  occasioned  an  injury  to 
ker  spine,  and  from  the  effects  of  aticfainjury 
slie  has  saffered  great  bodily  pain,  aad  lie- 
tome  disabled  frotn  doing  work ;  that  she  was 
in  the  exercise  of  ordinary  care;  and  that  the 
dty  was  negligent  in  not  keeping  the  oroas- 
walk  in  rtipaix  after  it  had  notice  or  kiMwl- 
edge  of  its  unsafe  condition.  The  tioie  was 
sansed  by  a  broken  plank  ia  the  cross-walk 
directly  over  the  gutter.  The  plank  was 
from  six  to  eight  intdies  wide,  and  had  broken 
alxMit  eighteen  indies  froan  the  west  string- 
er, and  tliat  length  liad  been  torn  out  and  re- 
■koved;  thus  making  tbe  hole  about  dghtby 
^hteen  inches,  and  about  eighteen  inches 
4wp  to  the  bottom  ai  the  gutter.  On  tbe 
lOnrtb  day  after  tbe  accident  plaintiff  sent  a 
request  to  her  employer,  a  Mr.  Wilson,  to 
send  her  some  liniment.  Instead  of  doing 
so,  he  sent  ber  a  physician.  Dr.  Ostrander, 
whotestiQed  to  making  an  examination  of 
tbe  injuries  of  plaintiff  three  or  four  days 
after  Thanksgiving  day.  He  testified  fully 
as  to  ber  condition  and  to  her  complaints  as 
to  iier  ailments,  and  against  the  objections  of 
the  counsel  for  defendant  be  was  permitted 
further  to  testify  as  follows:  "She  told  me 
slu-  had  stepped  in  tbe  hole  at  the  cross- walk, 


and  that  slie  fell  quite  a  distance.  I  think 
she  said  she  stepped  in  with  the  right  foot, 
but  I  am  not  certain  about  that,  and  that  she 
received  a  severe  shock,  severe  wreucb  to  ber 
back  in  falling  that  distance,  and  tried  to 
sai^e  herself,  and  tliat  slie  came  on  home,  and 
suffered  a  great  deal  that  night, — great  deal 
of  pain. "  The  court  erred  in  permitting  the 
declarations  of  the  plaintiff,  as  to  the  manner 
and  circumstances  ot  ber  injury,  to  be  given 
in  evidence.  Tliere  is  no  pretense  that  they 
were  a  part  of  tJie  res  gesUe.  Tliey  were  not 
necessary  to  enable  the  physician  to  correct- 
ly diagnose  ber  case.  He  had  testified  fully 
to  tliat  already  Tbe  only  purpose  which 
such  testimony  could  answer  would  be  to  es- 
tablish the  fact,  which  was  disputed,  that  she 
liad  received  tbe  injury  complained  of  on  ac- 
eount  of  a  defect  in  the  cross-walk.  This  is 
made  more  manifest  by  the  question  by  which 
such  testimony  was  followed,  namely: 
"Wliat  did  you  think  at  that  time  as  to 
whether  tbe  symptoms  that  you  found  tiiere 
could  be  accounted  for  by  such  an  injury  as 
she  desci'ibed?  Can  you  tell  the  jury  directs 
ly  wiietber  or  not  such  an  injury  as  she  com- 
plained of  could  have  been  caused  in  the 
manner  that  she  described  to  jou  at  that 
time?"  Objection  was  timely  made  to  this 
question,  ami  was  overruled.  The  witness 
answered:  "Well,  it  could  have  been  caused 
hif  the  accident  that  occurred."  That  narra^ 
tions  of  past  occurrences  as  to  the  manner  in 
which  a  party  has  been  injured  cannot  l>e 
given  in  evidence  by  an  attending  physician, 
any  more  than  by  a  non-professional  man.  is 
settled  in  this  court  by  the  case  of  Merkle  v. 
Bennington  Tp..  5«  Mich,  160,  24  N.  W. 
Rep.  776.  The  testimony  shonid  have  been 
excluded.  Tbe  questions  put  to  Dr.  Shank, 
calling  for  a  narration  from  tlie  {daintiS  of 
tbe  way  the  injury  occurred,  should  have 
been  excluded  for  the  same  reason. 

The  statute  ci'eatiag  the  liability  of  munio-  * 
ipal  corporations,  and  giving  a  right  of  ac- 
tion for  negligence  to  a  party  injured,  con- 
tains this  proviso:  "That  in  all  actions 
brought  under  this  act  it  must  be  shown  that 
such  township,  village,  or  city  has  bad  rea- 
sonable time  and  opportunity,  after  knowl- 
edge by  or  notice  to  such  township,  village, 
or~city,  tliat  sudi  highways,  streets,  bridges, 
sidewalks,  cross-walk,  or  culvert  have  iie- 
come  unsafe,  or  unfit  for  travel,  to  put  tiie 
same  in  the  proper  condition  for  use,  and  has 
not  used  reasonable  dilig^ce  therein  aftbr 
such  knowledge  or  notice."  I'ab.  Acts  1887. 
No.  264,  §  2.  The  plaintiff,  in  order  to 
prove  nc^ioeto  thecity,  introduced  testimony 
to  show  that  actual  notice  was  given  to  the 
alderman  of  the  ward  in  which  the  cross-walk 
in  question  was  located  of  the  defective  con- 
dition of  sidewalks  in  tbe  vicinity  of  the  de- 
fective cross-wiJk  which  occasioned  ttie  in- 
jury as  claimed.  This  notice  was  given  in 
the  latter  part  of  April  or  the  fore  part  of 
May,  1887,  an<l  die  accident  oconrred  in  No- 
vember. There  was  testimony  introdaced 
tending  to  show  tliat  the  particulai  defect 
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complained  of  hud  existed  six  months  prior- 
to  tlie  Hccideiit  to  plaintiff.  T)\e  Individual 
ItDUwIedge  of  o£Bcers  or  agents  of  municipal 
(.urporHtiona,  wliu  in  such  capadty  havepow- 
fi-s  or  duties  conferred  upon  them  with  refer- 
ence to  a  given  matter,  is  the  knowlndge  of 
tlie  corporation,  and  notice  to  such  officers 
or  agents  is  notice  to  the  corporation,  and 
the  corporation  is  bound  or  affected  by  such 
knowiodge  or  notice.  Where  the  liability  of 
the  manlcipaUty  is  created  by  statute,  such 
liability  must  depend  upon  a  true  interpreta- 
tion of  the  statute  under  which  it  is  created. 
The  charter  of  the  city  of  Lansing  provides 
that  '^the  common  council  shall  be  commis- 
sioners of  highways  for  said  city,  Hud  shall 
have  the  care  and  supervision  of  the  high- 
ways, sidewalks,  streets,  bridges,  *  *  * 
therein,  not  belonging  to  or  occupied  by  the 
state;  and  it  shall  be  tbeirdutyto  give  direc- 
tions for  the  repairing,  preserving,  improv- 
ing, cleansing,  and  securing  of  such  high- 
ways, «  *  *  jind  to  cause  the  same  to 
be  repaired,  cleansed,  improved,  and  secured 
from  time  to  time,  as  may  be   necessary; 

*  *  ♦  to  divide  said  city  from  time  to 
time  into  so  many  highway  districts  as  they 
shall  deem  expedient,  by  an  ordinance  or  res- 
olution entered  in  tlieir  minutes;  lo  appoint 
and  assign  to  each  of  said  districts  so  many 
inspectors  of  streets  as  they  shall  from  time 
to  time  deem  propt-r."  Local  Acts  1875,  tit. 
12,  §  14,  act  Xo.  282.  "It  shall  be  tlie  duty 
of  the  street  ins^iectors  of  the  several  ward 
districts  to  perform,  or  cause  to  be  per- 
formed, all  such  labor,  repairs,  and  Impruve- 
inents  upon  the  highways,  streets,  sidewalks, 

*  *    *    within  the  city,  as  tlie  council  or 
city  marshal  shall  direct  to  be  done  by  or  un- 
der their  supeivislon."  Title  5,  §  25.    Sec- 
tion 21  of  thesame  title  provides  that  "it  shall 
be  the  duty  of  the  marshal  to  sufterintend, 
undi-r  the  general  direction  of  the  common 
council,  all  work  to  be  done  or  performed, 
ordered  or  required  to  be  done  or  pet-formed, 
upon  or  in  relation  to  any  of  the  public 
streets,  walks,     •    ♦     •    of  said  olt}-."  Tl»e 
city  is  divided  into  six  wards,  and  two  alder- 
men are  elected  in  each  ward.    The  mayor 
and  aldermen  of  said  city  constitute  the  ooni- 
mun  council.    The  city  attorney,  city  mar- 
shal, city  auditor,  street  commissioner,  city 
surveyor,  and  engineer  of  the  tire  department 
have  seats  in  the  council,  with  the  right  to 
t>ike  part  in  all  its  proceedings  and  delibera- 
tions on  all  subjects  relating  to  their  respect- 
ive  depiirlments,  but  without  the  right  to 
vote,  and  may  be  compelled  to  attend  the  nieet- 
ings  of  the  council  the  same  as  members. 
Aec  No.  338,  Local  Acts  1883.  tit.  4. 

Under  these  provisions  of  the  charter,  the 
prioiarj  control  over  the  streets,  and  the  au- 
thority to  direct  repairs,  are  vested  in  the 
common  council.  Tlie  city  marshal  is  su- 
perintendent of  all  work  done,  or  ordered  by 
the  common  council,  in  relation  to  the  public 
streets,  and  the  street  inspectors  are  to  do  or 
caii!<e  to  be  dune  all  repairs  upon  the  streets 
'Which  the  council  or  city  marslial  shall  di- 


rect to  be  done  by  or  under  their  supervisioa. 
The  clause  of  the  charter  authorizing  Btre<4 
"commissioners"  to  have  a  scat  in  the  cu»- 
mon  council  evidently  refers  to  street  "in- 
spectors," as  the  council  are  given  authority 
to  appoint  "street  inspectors, "  but  I  Bnd  ns 
such  officer  as  "street  commissioner"  who  it 
either  elected  or  appointed  by  the  terms  of 
the  chiirter.  As  the  corporation  can  acquire 
no  knowledge  of  defective  streets  and  side- 
walks except  such  knowledge  as  is  possessed 
by  the  aldermen  of  the  city,  or  the  city  mar- 
shal or  the  street  insi>ectors,  who  are  tlw 
only  ai^ents  having  any  duty  to  perform  with 
reference  to  keeping  streets  in  repair,  it 
would  seem  to  follow  that  knowledge  of  any 
such  agents  of  a  defect  in  streets  or  side- 
walks would  be  the  knowledge  of  the  corpo* 
ration,  and  th;it  actual  notice  given  to  either 
of  these  agents  for  such  defects  would  be  no- 
tice to  the  corporation.  Now,  while  an  in- 
dividual alderman,  not  acting  in  a  meeting 
of  the  council,  has  no  control  or  Bupervisioa 
over  the  streets  any  more  than  a  private  citi- 
zen,  yt't  when  he  meets  in  council  he  does 
have  a  voice  in  saying  wliat  repairs  shall  be 
made,  and  if  a  meeting  of  the  council  has 
been  held  after  knowledge  by  or  notice  to  hiot 
there  is  no  good  reason  why  such  knowledge 
or  notice  should  not  be  imputed  to  the  body 
of  which  he  is  a  member,  based  upon  tlie 
duty  which  he  owes  to  the  public  to  impart 
his  knowledge  afFeciing  the  public  interest 
to  the  council.  For  the  same  reason,  should 
the  knowledge  of  the  city  marshal  and  street 
inspectors  be  held  to  be  the  knowledge  of  tits 
council.  They  are  entitleii  to  seats  in  ttie 
body,  and  to  be  heard  upon  the  matters  un- 
der their  supervision,  and  the  keeping  at 
streets  in  repair  comes  under  th^r  supervis- 
ion. Had  each  alderman  of  the  city  seen  tliis 
hole  in  the  walk,  and  been  cognizant  that  it 
had  been  there  for  six  months,  it  would  be 
absurd  to  hold  tliat  the  collective  body  called 
the  common  council  had  no  knowledge  of 
what  each  individnhl  composing  it  knewfuH 
well.  The  duty  of  all  to  bring  the  matter  of 
repair  before  tlie  council  for  its  action  is  no 
grafter  than  the  duty  of  each  member  to  do 
so  who  is  possessed  of  such  knowledge.  The 
akiermen  represent  the  city  in  respect  to 
those  mutters  placed  under  the  control  of  th« 
council,  and  are  so  far  its  agents  that  notice 
to  them  with  regard  to  such  matters  is  no- 
tice to  the  principal.  Bank  v.  Canal  Co.,  4 
Paige,  127;  Bank  t.  Ay  mar.  8  Hill,  262; 
Bank  v.  Davis.  2  Hill,  451;  Bank  v.  Cush- 
inan,  121  Mass.  49Q;  TrapneU  v.  City  of  lied 
Oak  Junction,  39  N.  W.  Hep.  884:  Carter  v. 
Town  of  Monticello,  26  X.  W.  ttep.  129. 

It  must  be  home  in  mind,  however,  that 
the  knowledge  or  notice  which  the  statute  re- 
quires  is  that  of  the  particular  defect  com- 
plained of,  and  nut  knowledge  or  notice  of 
other  defects,  whicli,  although  they  are 
shown  to  exist  to  the  knowledge  of  the  city, 
did  not  occasion  the  injury  alleged.  The 
longest  time  tlie  testimony  of  any  of  the  wit- 
nesses in  this  case  showed  the  defect  in  Um  , 
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«ross-walk  to  have  existed  was  six  months, 
and  the  notice  to  the  alderman  was  prior  to 
that  time;  and  the  notice  to  the  city  marshal 
was  something  lilce  two  years  prior  to  the  ac- 
cident. The  notice  given  was  as  to  the  de- 
fective condition  of  the  sidewalks  generally, 
and  not  of  any  particular  defect.  Such  tes- 
timony ought  not  to  have  been  received.  It 
had  no  tendency  to  show  actual  notice  of  the 
defect  complained  of,  and  it  was  too  remote 
and  Indefinite  for  the  purpose  of  proving 
that  the  particular  defect  had  existed  such  a 
length  of  time  that  notice  might  be  presumed 
or  inferred.  The  city  cannot  be  held  liable 
for  damages  caused  by  the  non-repair  of  the 
cross-walk  at  Butler  street  by  showing  tliat 
sidewalks  in  the  vicinity  were  out  of  repair. 
In  Railroad  Co.  v.  Huntley,  38  Mich.  540. 
Campbell,  C.  J.,  said:  "We  are  also  of 
opinion  that  no  defects  in  the  track  could  be 
relied  on  to  show  negligence  contributing  to 
the  accident  except  those  existing  where  the 
track  was  injured  or  displaced,  and  that  t(>s- 
timony  as  to  the  condition  of  the  road  away 
from  the  scene  of  the  injury  was  improper 
to  make  out  a  canse  of  action,  and  could  only 
tend  to  raise  false  issues.  The  testimony 
should  be  oonflned  to  the  tinae  as  well  as 
place  of  the  accident."  To  the  same  ellect 
are  Collins  t.  Inhabitants  of  Dorchester,  6 
Cush.  396;  Boblnson  v.  KaUroad  Co.,  7  Gray, 
92;  Maguire  v.  Railroad  Co.,  115  Mass.  239; 
Bailey  v.  Trumbull,  31  Conn.  581;  Jacques 
V.  Railroad  Co.,  41  Conn.  61. 

In  this  case  the  plaintiff  was  permitted  to 
produce  testimony  tending  to  show  generally 
the  bad  and  defective  condition  of  the  side- 
walks a  block  or  more  each  way  from  the 
cross-walk  on  Butler  street.  This  was  error. 
It  is  going  far  enough  to  hold  that  It  may  be 
shown  that  accidents  have  happened  to  other 
people  who  were  exercising  ordinary  care, 
on  account  of  the  particular  defect  com- 
plained of;  but  such  testimony  is  admissible 
mainly  as  tending  to  show  the  dangerous 
character  of  the  defect. — ^in  other  words,  that 
on  account  thereof  the  street  or  sidewalk  or 
cross-walk  was  not  reasonably  safe  and  fit 
for  travel.  Very  remotely,  and  in  connec- 
tion with  other  testimony  showing  the  length 
of  time  the  defect  had  existed,  it  might  have 
a  bearing  upon  the  question  of  notice  to  the 
municipality.  Smith  v.  Sherwood,  62  Mich. 
159,  28  N.  W.  Rep,  806;  Tomlinson  v.  Derby, 
43  Conn.  562. 

There  was  abundant  testimony  tending  to 
show  that  the  defect  in  the  cross-walk  at 
Butler  street  was  in  plain  sight,  and  obvious 
to  any  person  passing  along  the  street,  and 
that  it  had  existed  such  a  length  of  time  as 
justified  the  jury  in  finding  that  the  city  had 
notice  of  the  defective  and  dangerous  condi- 
tion of  the  cross-walk.  The  question  in  the 
case  that  most  perplexes  us  is  the  contribu- 
tory negligence  of  the  plaintiff.  She  testi- 
fied as  a  witness  in  her  own  behalf,  and  so 
far  as  any  impression  can  be  derived  from 
the  record  she  gave  her  testimony  intelligent- 
ly and  truthfully.     Tiiere  ia  no  indication 


from  her  answers  of  any  impiiirment  of  in- 
tellect or  of  memory.  She  says  that  she  was 
on  her  way  home  from  her  daily  labor,  walk- 
ing in  company  with  two  oViier  children, — 
one  a  daughter  of  the  age  of  18,  and  the 
other  a  son  of  the  age  of  7;  that  the  time 
WHS  from  7  to  8  in  the  evening;  that  the 
weather  was  stormy,  either  a  slight  mist  or 
snow  falling;  that  she  bad  traveled  over  the 
same  walk  for  several  weeks,  twice  a  day, 
for  three,  four,  and  five  days  in  a  week,  and 
liad  known  of  the  broken  plank  and  hole  io 
the  cross-walk  at  the  BuUer-Street  croesing 
from  .June  to  the  time  of  the  accident;  that 
one.  of  her  children  was  upon  one  side  of  her, 
and  the  other  upon  the  other  side  of  her,  and, 
as  she  was  crossing  Butler  street,  she  stepped 
into  llie  hole  in  the  cross-walk,  and  partially 
fell,  and  was  caught  by  her  eldest  daughter, 
so  that  she  did  not  fall  down;  she  pa-ssed 
right  on  home,  but  the  result  of  stepping  in- 
to the  hole  was  to  severely  wrench  her  back, 
causing,  as  the  testimony  tends  to  show,  in- 
juries of  lasting  and  serious  character.  She 
testifies  tliat  she  was  in  a  hurry  to  get  home, 
and  WHS  not  tliinking  about  the  hole  in  the 
walk,  not  looking  for  it;  and  that  if  she  had 
been  thinking  about  it,  or  looking  for  it,  she 
would  not  have  stepped  into  it;  that  she  was 
sure  it  was  because  she  did  not  think  of  it 
that  she  stepped  in;  that  she  did  not  look  for 
the  liole.  She  also  testified  that  she  could 
not  recollect  what  she  was  thinking  about  or 
looking  at  when  she  stepped  in.  Counsel  for 
defendant  claims  tiiat  it  conclusively  appears 
from  her  own  testimony  that  she  was  not  in 
the  exercise  of  ordinary  care,  and  that  a  ver^ 
diet  should  have  been  directed  for  the  defend- 
ant on  the  ground  that  her  own  negligence 
contributed  to  the  injury.  The  question  of 
contributory  negligence  when  a  person  is  in- 
jured tlirough  a  defect  in  the  street  or  walk 
of  which  he  had  previous  knowledge  is  one 
of  some  difficulty.  Such  knowledge  does  not 
always  bar  a  party  from  a  right  of  recovery, 
we  held  in  Lowell  t.  Watertown,  58  Mich. 
568,  25  N.  W.  Rep.  517.  There  are  many 
cases  reported  where  under  the  circumstances 
attending  the  transaction  courts  have  rightly 
held  that  the  party  was  not  entitled  to  recov- 
ery where  the  danger  was  apparent  and 
known,  and  the  injury  resulted  from  their 
own  carelessness  and  inattention.  Where 
the  defect  is  in  the  walk  itself,  prepared  and 
provided  for  the  use  of  pedestrians,  and  the 
accident  happened  in  the  night-tiine,  and 
while  pursuing  the  ordinary  traveled  way, 
the  question  of  the  plaintiff's  care  should  be 
submitted  to  the  jury  as  a  question  of  fact. 
It  is  doubtless  true,  as  plaintiff  testified,  that 
had  slie  been  at  the  time  upon  the  lookout 
for  this  hole  in  the  walk  she  might  have 
seen  and  avoided  it;  but  the  question  is,  was 
she  negligent,  under  all  the  circumstances 
and  surroundings,  in  uotseeiugand  avoiding 
it?  The  darkness  of  the  night,  the  storm, 
her  anxiety  to  get  home,  are  all  circumstances 
that  should  be  weighed  as  bearing  upon  her 
conduct  upon  ttut  occasion.    The  gaestioa 
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is  not  free  from  doubt,  and  when  it  is  not  it 
should  be  submitted  to  tlie  Jurr. 

The  plaintiff's  con nsel  endeavored  to  ex- 
plain away  the  frank  avowal  of  the  plaintiff 
in  her  testimony,  (1)  by  showing;  that  she 
had  cautioned  her  children  to  be  careful,  and 
ripoke  about  the  walk  being  bad;  and  (2)  by 
introducing  testimony  to  show  that  plaiutifTs 
memory  hxd  become  weakened,  and  thus  to 
form  the  basis  for  argument  to  the  jury  that 
she  was  mistaken  in  her  testimony,  and  that 
she  did  have  the  danger  in  her  mind,  and  was 
in  the  exercise  of  care  witli  reference  to  this 
particular  defect,  but  had  forgotten  it  He 
was  permitted  to  show  by  her  son-in-law  and 
other  witnesses  that  after  she  tiad  testified 
she  could  not  tell  or  remember  what  she  bad 
testined  to  upon  the  trial.  This  testimony 
vtaa  improperly  admitted.  The  following  is 
a  sample:  "Question.  State  to  the  jury  how 
her  health  lias  been  since  she  was  here  on 
Friday.  Anxtoer.  In  an  hour's  time  after 
she  got  home — after  I  went  home  Friday 
night — she  could  not  tell  what  she  swore  to 
on  thestand.  Q.  How  did  her  physical  health 
appear  to  be  as  to  whether  she  was  able  to 
sit  up;  describe  to  the  jury  how  she  appeared 
physically?  A.  She  went  to  bed  as  soon  as 
she  got  home,  and  didn't  get  up  Hgain  until 
the  next  morning.  AVe  took  her  supper  to 
her.  She  did  not  eat  but  very  little,  and  she 
has  not  benn  out  of  her  bed  but  bnce  since. 
Q.  Wliat  did  you  say  tu  her  in  relation  to 
what  took  place  here  in  court?  A.  I  asked 
her  if  she  rememltered  what  she  said  when 
they  asked  her  whether  it  was  snowing  or 
not.  Said  she  didn't  know,  could  not  re- 
member,— did  not  know  as  they  asked  her 
that  question  at  all.  That  was  about  all  we 
talked  about."  This  testimony  could  not 
have  other  than  a  pernicious  effect  upon  the 
jury,  and  was  inadmissible  for  any  purpose. 
Consequently  the  charge  of  the  court,  based 
upon  this  testimony,  was  likewise  erroneous. 
The  judgment  must  be  reversed,  and  a  new 
trial  granted. 

Campbeli.  and  Long,  JJ.,  concurred. 
Sherwood,  C.  J.,  did  not  sit. 

Morse,  J.,  {dissenttng.)  While  I  agree 
with  Mr.  Justice  Champxjn  tliat  there  was 
evidence  wrongfully  ntimitted  as  to  the  gen- 
eral condition  of  tiie  sidewalks  away  from  and 
too  remote  from  the  place  of  the  accident,  I 
cannot  agree  with  all  that  he  has  said  upon 
that  subject.  It  was  not  necessary  that  the 
attention  of  the  officers  of  the  city  should  have 
been  called  directly  to  this  hole  in  the  cross- 
walk on  Butler  street,  into  which  the  plaintiff 
stepped.  Any  notice  wiiich  would  naturally 
call  their  attention  to  it  would  be  sutBcient; 
and  I  think  when  such  officers  were  notified 
that  the  walks  were  defective  for  a  block 
each  way  from  the  Butler-Street  crossing 
such  notice,  if  acted  upon  by  them,  would 
have  also  brought  to  their  notice  this  particu- 
lar defect  in  the  crossing.  Tlierefore  the  ev- 
idence of  such  notice  had  a  tendency  to  prove 


notice  of  such  particular  defect.  It  can 
never  be  necessary  that  specific  notice  of  the 
particular  liole  or  defective  BiH>t  shall  be 
brought  home  to  the  city,  if  its  offlcera  had 
notice  that  the  walks  in  its  immediate  local- 
ity were  generally  defective  and  out  of  re- 
pair. I  concur  in  the  remainder  of  the  .opin- 
ion. 


Tbavis  «.  Minneapolis  Sweeper  Co. 
{Supreme  Court  of  Minnesota.    July  8, 1889.) 

PaTBNTS  fob  IsVBKTIONS — ROTALTIES. 

Certain  contracts  relatingto  the  payment  of  roy- 
alties, on  the  manufacture  and  sale  of  an  artiole 
on  which  the  payee  had  applied  for  a  patent,  con- 
stmed. 

{Syllabut  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Young,  Judge. 

Action  by  Charles  L.  Travis  against  the 
Minneapolis  Sweeper  Company,  on  certain 
contracts  \ij  which  plaintiff  sold  to  defend- 
ant certain  tools  and  machinery  used  in  con- 
nection with  certain  patented  articles ;  also 
the  exclusive  license  to  manufacture  and  sell 
the  articles:  Judgment  for  defendant,  and 
plaintiff  appeals. 

Hart  de  Bream;  for  appellant.  Ueland, 
Shoreii  <£  Holt  and  P.  H.  GHmakel,  tor  re- 
spondent. 

Mitchell,  J.  The  principal  question  in- 
volved in  this  appeal  is  the  construction  of 
the  two  contracts.  Exhibits  A  and  I),  as  mod- 
ified anJ  explained  by  the  supplemental  con- 
tract. Exhibit  C;  and  no  useful  purpose  will 
be  subserved  by  saying  much  more  than  to 
state  our  conclusion.  The  contracts  are  very 
loosely  drawn,  being  ambiguous,  and  even 
apparently  contradictory,  in  some  of  their 
provisions ;  but  taking  tiiem  as  a  whole,  and 
construing  them  in  the  light  of  the  situation 
of  the  parties  at  the  time,  we  have  arrived 
at  the  following  results: 

1.  That  royalties  were  to  accrue  and  run 
from  and  after  Murch  1,  1885,  subject  only 
to  the  condition  that  patents  should  be  ulti- 
mately issued. 

2.  That  under  no  circumstances  were  any 
royalties  to  become  payable  until  patents  were 
Issued. 

8.  That,  in  case  the  contracts  were  ter- 
minated upon  notice  prior  to  the  Issuance  of 
patents,  the  defendant  was  not  required  to 
then  pay  royalties  for  the  time  the  contracts 
liad  already  run,  but  that  such  royalties  re- 
mained in  abeyance,  and  would  become  pay- 
able upon  the  issuance  of  the  patents.  We 
are  the  more  inclined  to  this  construction  for 
the  reasons  (1)  that  to  liold  that  defendant 
was  bound  to  piiy  royalties  before  the  issu- 
ing of  patents  would  result  in  its  paying  some- 
thing for  nothing,  in  case  patents  never 
issued;  while  (2)  to  bold  that.  In  case  of  a 
termination  of  tlie  contracts  before  the  issu- 
ing of  patents,  it  would  never  be  required 
to  pay  anything,  would  result  in  its  re- 
ceiving sometliing  for  nothing,  in  case  ptit- 
enbi  were  ai'tei wards  Usued;  because  only  by 
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virtue  of  its  contract  with  plaintiff  would 
defendant  or  its  assign^-es  be  protected  in 
the  Siile  or  itse.  subsequent  to  the  patent,  of 
machines  previously  manufactured.  Such 
results  were  not,  we  thinlc,  within  the  con- 
templation of  the  parties. 

4.  Upon  the  facts  found  by  the  court  below 
we  are  of  opi  nion  tliat  the  pliiintiff  is  estopped 
from  claiming  royalties  upon  the  "carpet- 
sweeper"  contract  from  the  time  the  notice 
of  termination  would  have  taken  effect,  which 
defendants  would  have  served  but  for  plain- 
tiff's notice  to  them  that  he  had  aasignecl  to 
the  Wilton  Manufactaring  Company;  at  least, 
until  be  retracted  that  notice.  As  he  did 
notdo  this  until  about  the  commencement  of 
the  action,  we  need  not  here  consider  what 
would  be  the  rights  or  liabilities  of  the  par- 
ties for  the  time  subsequent  to  that. 

The  cause  is  remanded  to  the  court  below, 
with  instructions  either  to  amend  its  order  for 
Judgment  in  accordance  with  this  opinion, 
or  to  grant  a  new  trial,  as  it  may  be  advised 
in  the  premises. 


BtTRKB  V.  LACOCK'S  SnOCKSSUBS. 

(Supreme  Ccwrt  of  Minneaota.    July  15, 1889.) 
]Coii>roi.aBS — PosECtxisiTrnB  tntDax  Fowek — Ck>iv- 

8TITUTI0NVL  LaW. 

1.  Under  chapter  113,  Oen.  Laws  18S8,  aBheriff's 
eertiflcate  ol  sale,  made  under  a  power  of  sale  In  a 
mortgage,  is  vrlmn  fade  evidence  that  all  the  re- 
quirements of  law  in  the  exerciso  of  the  power, 
(including  publication  of  the  notice  of  sale,)  were 
complied  with.  The  act  is  applicable  to  certifi- 
cates mode  prior  to  the  enactment  of  chapter  19, 
Gen.  Laws  1S62.  as  well  as  those  made  thereafter. 
The  term  ''sherifTs  certificate"  includes  those  ex- 
ecuted by  deputy-sheriffs. 

3.  The  act  in  question  is  merely  one  diaaging 
the  rules  of  evidence,  which  it  was  competent  for 
the  legislature  to  pass,  and  to  make  applicable,  in 
future  trials,  to  existing  causes  of  action. 

(SylUibtu  by  the  Court) 

Appeal  from  district  court,  Meeker  coun- 
ty; I3K0WN,  Judge. 

J,  Guil/ord  and  Edward  Savage,  {J  M. 
Shaw  and  M.  B.  Koon,  of  counsel,)  for  ap- 
pellants.    Francis  G.  BurTte,  pro  se, 

Mitchell,  J.  This  was  an  action  under 
the  statute  to  determine  adverse  claim  to  real 
estate  of  which  plaintiff  alleges  he  is  the  own- 
er in  fee,  and  which  he  also  alleges  is  vacant 
and  unoccupied.  ThedeCendants  deny  plain- 
tiff's title,  allege  that  they  are  the  ownera  in 
fee,  and  in  the  actual  possession  of  the  prem- 
ises, and  ask  that  the  property  be  adj  udged 
theirs,  free  from  any  claim  at  the  plaintiff. 
This  assertion  of  title,  and  denmnd  for  af- 
firmative relief  on  part  of  the  defendants, 
rendered  immaterial  the  question  whether 
the  premises  were  or  were  not  vacant  and 
unoccupied.  Hooper  v.  Henry,  31  Minn. 
264,  17  N.  W.  Rep.  476;  Windom  v.  Schap- 
pel,  38  N.  W  Rep.  757.  Both  parties  claim 
through  one  Eilis,  the  original  patentee, — ^the 
plaintiff  under  a  deed  from  Ellis,  dated  June 
27,  1857,  recorded  July  29,  1857,  and  the  de- 
'endants  under  the  foreclosure  of  a  mortgage 


with  a  power  of  s-ile,  executed  by  Ellis  to 
one  Bausman,  dated  June  27,  1857,  and  re- 
corded July  3, 1857.  Inasmuch  aa  this  moH- 
giige,  if  duly  foreclosed,  would  cut  out  plain- 
tiff's title,  U)e  whole  case  turns  upon  the  suf- 
Qciency  of  the  proof  of  foreclosure.  In  sup- 
port of  theirtitle  the  defendants  introduced  in 
evidence — First,  the  record  at  the  mortgage: 
and,  Koonnd,  a  certiOcata  of  sale  (set  out  in 
the  second  finding  of  fact)  executed  under 
seal  by  one  Iloyt,  as  deputy-«herifl  of  Meek- 
er county,  (where  the  premraes  were  situ- 
ated.) certifying  that,  by  virtue  of  the  power 
of  sale  coDtaioed  in  the  mortgage,  be  had 
sold  at  public  auction,  on  October  25.  1858, 
at  10  A.  K.,  at  the  front  door  of  the  lan<i-of- 
flce  in  Forest  City,  in  said  county,  the  land 
described  in  the  nax>rtgage,  to  Bausman,  the 
mortgagee,  for  f  280.27,  be  being  the  highest 
bidder,  and  that  being  the  higl>est  snm  bid- 
den therefor.  This  certifii-ate  was  executed 
in  accordance  with  the  statute  then  in  force, 
(Rev.  St.  1851,  c.  85,  §  4;  Comp.  SC  1858, 
c.  75,  g  10,)  and  was  Aled  in  the  office  of  tlte 
register  of  deeds  on  the  16th  of  Novem- 
t)er,  1858.  This  was  all  the  evidence  offered 
by  defendants  to  prove  the  foreclosure,  and 
no  rebutting  evidence  was  ofTered  by  the 
plaintiff,  except  that  no  affidavits  of  publica- 
tion or  sale  were  to  be  found  on  record  in  the 
register  of  deeds'  oHice.  Defendants  did  in- 
troduce a  deed  from  one  Atkinson,  as  sberlff, 
to  Bausman,  executed  in  January,  1863, 
wbicli  contained  a  recital  (proved  to  be  false) 
that  the  notice  of  sale  bad  been  published  in 
the  St.  Cloud  Democrat,  a  newspaper  pub- 
lished in  the  adjoining  county  of  Steams: 
but  this  was  wlioUy  irrelevant  aud  immute- 
terial,  for  the  reason,  among  others,  that, 
having  been  executed  over  three  years  after 
Bausman  had  conveyed  away  all  interest  in 
the  land,  it  was  ret  inter  alios  acta,  and  its 
recitals  could  have  no  force  as  evidence  in  an 
action  between  these  parties.  Moreover,  as 
it  was  admitted  on  the  trial  that  there  was 
no  newspaper  printed  or  published  in  Meek- 
er county  in  1858,  and  that  chanter  96.  Liiws 
1858,  (Comp.  St.  1858.  c.  75,  §  4,)  was  not 
published,  and  hence  did  not  take  effect,  un- 
til October  1,  1858,  (Couip.  St.  1858,  c.  S, 
§  2.)  the  notice  of  a  sale  to  take  place  Octo- 
ber 25,  1858,  could  only  have  been  published 
in  a  newspaper  at  the  seat  of  government, 
(Rev.  St.  1851,  c.  85.  §  4.)  Without  enter- 
ing into  the  consideration  of  the  question  dis- 
cussed somewhat  by  counsel, — what  presump- 
tions, if  any,  would  obtain  independently  of 
statute,  in  view  of  the  lapseof  time? — we  are 
clearly  of  opinion  that  under  the  provisions 
of  chapter  112.  Gen.  Laws  1883.  the  cer- 
tificate of  sale,  preceded  as  It  was  by  evi- 
dence of  the  record  of  the  mortgage  contain- 
ing a  power  of  sale,  was  prima  /aeie  ev- 
idence that  all  the  requirements  of  law  in 
the  exercise  of  the  power,  (including  due  pub- 
lication of  the  notice  of  sale,)  had  been  duly 
(.omplied  witli,  and  established,  priwio/'o'iV, 
title  in  fee  tliereuuder  in  defendants,  us  the 
assignees  of  the  purcliasor  at  the  sale.     This 
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act  provides  "that  the  sherilT's  certificate  of 
any  sale,  heretofore  or  hereafter  made  under 
a  power  to  sell,  contained  in  a  niurtj^age, 
shall  be  pr/ma/ac(e  evidence  lliat  all  the  re- 
quirements of  law  in  that  behalf  have  been 
duly  complied  with,  and  prima  faeU  evi- 
dence of  title  in  fee  thereunder  in  the  pur- 
chaser at  such  Bale,  his  heirs  or  assigns,  aft- 
er the  time  for  redemption  therefrom  has  ex- 
pired." It  also  contains  a  limitation  of  the 
time  within  which  actions  calling  in  question 
the  validity  of  such  sales,  on  account  of  cer- 
tain defects,  shall  be  brought;  and  doubtless, 
in  view  of  this,  it  is  provided  that  the  act 
should  not  tal<e  e£(eat  until  the  first  of  the 
following  September, — six'  months  after  its 
passage.  But  with  this  limitation  we  have 
no  occasion  to  deal  in  tlie  present  case. 

1.  The  argument  of  phiintiS  may  be  all 
summed  np  in  two  propositions:  (1)  The 
statute  does  not  cover  the  case;  hut,  if  it 
does,  then  (2)  it  is  unconstitutional.  Upon 
the  flrst  proposition  it  would  seem  that  noth- 
ing mure  need  be  said  Uian  to  cite  the  lan- 
guage of  the  statute  itself.  No  argument, 
however  speciouB,  can  wipe  out  the  text  of 
the  law,  that  "the  sheritl's  certiffcate  of  any 
sale  heretofore  or  hereafter  made  under  a 
power  to  sell  contained  in  a  mortgHge  shall 
be  prima  facie  evidence,"  etc,  PlaintiflE's 
line  of  argument  is  in  substance  Uiia:  The 
act  does  not  apply  to  certificates  executed  by 
deputy-sheriSs,  nor  to  cei-titicates  executed 
prior  to  tlie  passage  oC  chapter  19,  Gen.  Laws 
1862;  that  it  can  only  apply  to  those  executed 
since  that  date,  which  operate  as  a  convey- 
ance at  the  expiration  of  thp  tim.e  of  re- 
<lemption,  and  w^hich  contain  apt  and  opera- 
tive wor(is  of  conveyance;  that  the  act  does 
not  purport  to  make,  and  could  not  make,  a 
certificate  prima  facie  evidence  of  any  other 
facts  than  those  contained  in  its  own  ne- 
citals.  Tlie  law  aothorizes  a  deputy-slieriff, 
as  such,  to  make  the  sale;  and  conseqaently, 
when  he  does  so,  it  is  proper  for  him  to  ex- 
ecute the  certificate  in  his  own  name  as 
deputy-sheriff.  His  certificate  stands  on 
the  same  footing,  and  has  the  same  force  and 
elTi'ct,  as  that  of  the  principal  sheriff.  Both 
are,  in  popular  language,  known  and  called 
"sheriifs'  certificates;"  both  are  equally  with- 
in the  purview  of  the  act  of  lij8S,  the  same 
reasons  existing  why  the  one  should  be  made 
prima  facie  evidence  of  a  valid  sale  under 
the  power  as  the  other;  and  in  the  term 
"sheriff's  certificate, "  the  legislature  evident- 
ly intended  to  include  both.  The  language 
of  the  act  will  not  admit  of  its  application 
being  limited  to  certiticates  executed  since 
1862,  nor  is  there  any  reason  in  the  nature 
of  things  why  it  should  be.  The  only  differ- 
ence between  certificates  of  sale  executed  be- 
fore and  since  that  date  is  in  the  manner  of 
their  execution,  and  that  those  under  the  for- 
mer law  contemplated,  where  the  sale  was 
made  to  a  person  otiier  than  the  mortgagee, 
that  at  the  expiration  of  the  time  of  redemp- 
tion tlie  purchaser  should  receive  a  deed  as  the 
peniiancnt  evidence  of  his  title.     But  both 


classes  of  certificates  contained  the  same  re- 
citals or  statements  of  fact,  limited  in  both 
cases  to  the  acts  of  the  officer  at  the  sale, 
and  neither  contained,  nor  was  required  to 
contain,  any  recitals  of  facts  preceding  the 
sale,  such  as  the  publication  of  the  notice;  and 
the  one  contained  no  more  "apt  or  operative 
words  of  conveyance"  than  the  other.  Under 
the  former,  the  deed,  at  the  expiration  of  the 
redemption,  was  necessary  "to  complete  ttie 
sale"  only  in  tiie  sense  that  it  was  to  be  final 
and  permanent  evidence  of  the  fact  of  the 
sale,  and  of  the  title  of  the  purdiaser  there- 
under. The  purchase  at  the  sale  would, 
upon  the  expiration  of  the  time  of  redemp- 
tion, vest  the  the  purchaser  with,  at  least, 
the  a]>8oliitQ  equitable  title,  even  without  tlie 
execution  of  a  deed.  In  case  the  purchase 
was  made  by  the  mortgagee  no  deed  was 
necessary.  Rev.  St.  1851,  c.  85.  §  19.  The 
title  of  the  purchaser  relates  back  to,  and 
takes  eCtect  by  virtue  of,  tlie  mortgage,  which 
is,  in  fact,  the  efficient  instrument  by  which 
the  title  is  transferred  from  the  mortgagor 
to  tlie  purchaser. 

To  the  suggestion  that  the  act  does  not  pur- 
port to  make,  and  could  not  make,  the  certifi- 
cate prima  facie  evidence  of  any  facts  other 
than  those  contained  in  its  own  recitals,  it  is 
sufficient  answer  to  say  that  such  is  not  the 
languageof  the  act,  and  that  there  is  no  such 
limitation  to  the  power  of  the  legislature  as 
that  suggested.  If  the  legislature  saw  fit  to 
make  the  certificate  presumptive  evidence  of 
the  existence  of  all  prior  acts  or  facts  nec- 
essary toa  valid  exercise  of  the  power  under 
which  the  sale  was  made,  although  their  ex- 
istence was  not  recited  in  the  certificate,  it  was 
entirely  competent  for  them  to  do  so;  and 
nu  werouB  examples  of  sinuiar  legislation — as, 
for  instimce,  the  case  of  certificates  of  sales  on 
tax  judgments — can  be  found,  the  validity  of 
which  lias  never  been  successfully  questioned. 
It  is  suggested  tliat  the  official  character  of 
the  person  who  executed  the  certificate  was 
not  proven.  In  this  state  a  deputy -sheriff  ia, 
and  was  in  1858,  a  public  officer  whose  ap- 
pointment and  oath  c^  office  are  filed  and 
recorded  in  the  office  of  the  register  of  deeds. 
Uev.  St.  1851,  0.  8,  art.  4,  §  5,  and  Comp. 
St.  1858,  c.  7,  §  51.  Heaace  courts  will  take 
judicial  notice  of  tlieir  appointment  and 
official  character. 

2.  The  argument  in  support  of  plaintiff's 
proposition  that  the  law,  if  thus  ounstrued, 
would  be  unconstitutional,  is  that  it  would 
be  "an  attempt  to  create  and  manufacture 
retroactively  a  title  in  fee-simple,  and  to  de- 
clare a  dead  mortgage  to  have  been  fore- 
closed, without  evidence  tending  to  establish 
it,  and  against  trutl),  and  as  an  attempt  to 
usui'p  judicial  functions,  and  to  deprive  a 
man  of  his  prop;'rty  witliout  his  consent  or 
due  process  of  law,  and  In  violation  of  con- 
tract, and  without  any  evidence,  justice,  or 
equity  whatev^."  This  is  a  formidable  bill 
of  indictment,  but  the  plea  to  it  is,  "Not 
'  Guilty. "  The  act  neither  does  nor  attempts 
to  do  any  of  these  Ihinjjs.  It  is  simply  a 
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4aw  changing  the  rulea  of  evidence.  Its  ob- 
ject, and  tlie  causes  which  led  to  its  entict- 
ment,  are  obviuus.  Proof  of  publiciition  of 
xhe  notice  of  sale,  and  of  the  fact  of  tlie  Sjtie. 
might  be  made  and  preserved  in  the  form  of 
-afflclHvita  placed  on  record;  but  this  was  nut 
necessary,  as  they  were  no  part  of  the  title. 
It  is  a  notorious  fact  that  often,  and  espe- 
cially in  early  days,  this  was  not  done;  lience, 
after  the  lapse  of  years,  owing  to  the  death 
■of  those  wlio  performed  the  acts,  the  loss  of 
newspaper  files,  and  otiier  causes,  it  is  fre- 
4]uently  difficult  to  produce  positive  and  di- 
rect evidence  of  acta  or  facts  preceding  tlie 
'  «a]e;  therefore,  the  legislature,  with  the  very 
laudable  purpose  of  preventing,  as  fur  as 
|)088ible,  the  overturning  of  titles  through 
the  loss  of  such  proofs,  stepped  in  and 
•changed  the  rule  of  evidence,  by  declaring 
that  the  sherifTs  certificate  of  sale,  under  a 
power  in  a  mortgage,  should  be  prima  facie 
•evidnnce  of  tlie  existence  of  all  these  pre- 
requisites, a.116.  prima  faoie  evidence  of  title 
thereunder,  in  the  purchaser  at  the  sale. 
Tills  merely  shifted  the  burden  of  proof  upon 
the  party  attacking  tlie  validity  of  tlie  sale. 
It  can  hardly  require  either  argument  or  the 
citation  of  authorities  to  show  that  it  was 
■entirely  competent  for  the  legislature  to  do 
this.  A  penon  has  no  vested  riglit  to  have 
Ms  controversies  determined  by  existini;  rules 
•of  evidence.  These  rules  pertain  to  tlie 
remedy;  and  generally,  in  legal  contempia- 
tion,  they  neither  enter  into  nor  constitute  a 
part  of  any  contract,  or  of  tlie  essence  of  any 
right,  which  a  party  may  seek  to  enforce. 
Like  other  rules  aifecting  tlie  remedy  they 
-are,  at  all  times,  subject  to  modification  and 
control  by  the  legislature.  While  it  has  no 
power,  under  the  pretense  of  regulating  the 
presentation  of  evidence,  to  establish  rules 
vhlch  would  preclude  a  party  from  present- 
ing his  proofs  and  exhibiting  his  rights,  yet 
what  shall  be  evidence,  and  which  party 
shall  assume  the  burden  of  proof,  in  civil  ac- 
tions, is  practically  in  the  unrestricted  pow- 
«r  of  the  legislature,  so  long  as  its  regulations 
.are  impartial  and  uniform.  Such  changes 
in  the  rules  of  evidence  may  be  applied  to 
existing  causes  of  action,  and,  if  so,  are  not 
in  any  proper  sense  retroactive.  They  are 
merely  rules  to  govern  the  presentation  of 
evidence  in  future  trials.  Our  conclusion, 
therefore,  is  that  the  record  of  the  mortgage, 
with  a  power  of  sale,  and  the  certificate  of 
sale,  made  out  prima  facie  title  in  the  de- 
fendant under  the  foreclosure,  and  conse- 
quently that  the  findings  of  fact  are  not  jus- 
tified by  the  evidence.    Order  revei-sed. 


HosFORD  et  al,  v.  Hosford. 
{Supreme  Court  of  Minnesota.   July  15, 1889.) 
AnTBMnPTUX  Contracts— DECL1UU.TIOXS  aoxixst 

INTBBIST— NbWLT-DiBCOVIBBD  EtidBNCB. 

1.  A  man  having  a  large  estale,  who  had  been 
onoe  married,  and  who  had  six  children  living,  en- 
tered into  an  antenuptial  contract  prior  to  a  second 
marriage.  He  was  over  70  years  of  age,  and  the  pro- 
posed wife  39  years  of  age.   This  contract  provided 


that  the  wife  should,  upon  his  death,  have  afaao- 
lutely  one-seventh  of  all  his  estate  in  lien  of  the  one- 
tbii\l  interest  to  which  by  law  she  woold  be  ea- 
titled.  and  also  that  in  case'  the  hnsband  should  sur- 
vive the  wife  the  same  Interest  in  hi*  estate 
should,  upon  his  death,  descend  to  her  heirs  and 

I  personal  representatives.    The  contract  Is  lieUl  to 

i  liBve  bceu  valid. 

2.  It  WHS  to  be  presumed  from  the  disparity  of 
ages  that  the  husband  would  die  first,  and,  it  being 
Cor  his  interest  to  retain  the  larger  oontrol  of  hii 

gropcrty  allowed  by  the  contract,  a  declaration  by 
im  that  it  had  been  annulled  would  be  admissible 
after  his  death  as  evidence  that  such  was  the  fact ; 
being  a  declaration  against  Interest. 

8.  Newly-discovered  evidence  of  this  character 
held  to  justify  the  trial  court  in  granting  a  new 
trial  upon  that  issue. 
{Syllabiit  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; YoCNG,  Judge. 

Kusaell,  Calhoun  A  Reed,  {D.  B.  Snoto and 
D.  McDougall,  of  counsel,)  for  appellants. 

Benton,  Pltimley  &  Healy,  (if.  li.  Koon, 
of  counsel,)  for  respondent. 

Dickinson,  J.  The  respondent,  Carrie  M. 
Hosford,  is  the  widow  of  the  deceased,  John 
H.  Hosford.  Before  her  marriage  to  him  she 
was  a  widow,  and  bore  the  name  of  Thomp- 
son. The  appellants  are  his  dau^^hters  by  a 
former  marriage.  By  an  order  of  the  pro- 
bate court  for  the  distribution  of  the  estate, 
the  respondent,  the  widow,  was  allowed  to 
take  in  accordance  with  the  statute,  as  though 
her  riglits  were  not  affected  by  the  antenup- 
tial contract  hereafter  to  be  referietl  to.  Tlie 
4liiughter8  of  the  deceased  appealed  to  the 
district  court.  Upon  trial  of  the  cause  iit 
the  latter  court  a  jury  was  called,  and  three 
questions  were  submitted  to  tiiem  for  de- 
cision, viz.:  "Pint,  whether  about  Novem- 
ber 2.  1885,  the  antenuptial  contract  wan  ex- 
ecuted;" to  which  tlie  jurjr,  by  direction  of 
the  court,  answered, "  Ye8;"'"««a»nd,  whether 
the  deceased,  subsequent  to  the  marria,:;:-. 
and  about  September  13, 1886,  destro3-eil  that 
contract  with  the  knowledge  and  consent  of 
his  wife;"  to  which  the  jury  answered. "  No;" 
and,  ^third,  whether  at  or  about  the  time  last 
named  he  signed  duplicate  instruments  pre- 
sented in  the  case,  and  known  as  Exhibits  C 
and  D,  purporting  to  annul  the  antenup- 
tial contract;"  to  which  the  jury  answered, 
"No."  The  widow,  who  claimed  the  more 
favorable  provision  made  by  law,  rather  tiian 
that  made  by  the  terms  of  the  antenuptial 
agreement,  moved  for  a  new  trial,  upon  the 
ground,  among  others,  of  newly-discovered 
evidence.  The  court  granted  a  new  trial 
upon  that  ground,  and  from  that  order  this 
appeal  was  taken. 

We  are  called  upon  to  consider  the  alleged 
newly-discovered  evidence,  as  it  may  betir 
upon  the  second  and  third  of  the  questions 
presented  to  the  jury.  At  the  time  of  the 
execution  of  the  antenuptial  agreement,— 
Noveuitier  2, 1885, — Mr.  Hosford  was  over 
70,  and  Mrs.  Thompson  39,  years  of  age.  M  r. 
Hosford  had  six  children,  all  of  adult  age. 
He  bad  acquired  and  was  possessed  of  a  large 
estate.    The    antenuptial    agreement    con- 
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t^ned  mutual  promises  of  marriage  within 
«  specified  time,  and  in  consideration  thereof 
the  further  agreements  expressed  in  the  in> 
«trument  were  declared  to  be  made.  The 
'declared  purpose  of  the  agreement,  as  ex- 
pressed in  its  terms,  whs  to  define  the  inter- 
«8t  which  the  wlfeshonld  acquire  by  virtue  of 
this  man-iage  in  the  estate  of  the  husband, 
in  lieu  of  provisions  made  bv  the  laws  of  the 
state  of  Minnesota  or  of  any  other  state.  Mrs. 
Thompson  expressly  waived  all  right  and 
«laim  which,  as  the  wife  of  Mr.  Hoeford,  she 
might  become  entitled  to  by  law.  Mr.  Hos- 
<onl  agreed  that  upon  bis  decease  she  should 
reoeiTe  as  an  absolute  estate  one-seventh  of 
all  real  and  personal  property  of  which  be 
should  die  seised  or  jiossessed.  subject,  in 
«qual  proportion  with  the  remainder  of  his  es- 
tate, to  the  payment  of  debts.  It  was  f ur- 
tlier  expressed  that,  if  Mr.  Hosford  should  sur- 
vive his  wife,  the  same  proportion  of  his  es- 
tate (one-seventh)  should,  upon  his  deatii, 
descend  to  and  become  vested  in  her  heirs, 
-executors,  administrators,  and  assigns.  This 
agreement  was  reduced  to  writing,  and 
signed  in  duplicate  by  both  parties,  and,  as 
the  evidence  conclusively  showed,  was  de- 
livered as  a  completed  contract.  Both  papers 
were  intrusted  to  the  keeping  of  Mr.  Hos- 
ford. The  marriage  was  solemnized  Xovem- 
l>er  8,  1885.  within  the  lime  specitied  in  the 
agreement.  Mr.  Hosford  died  a  little  more 
tlian  a  year  after  that,  in  November,  1886. 
The  antenuptial  agreement  was  not  found 
after  his  deHth;  neitberof  the  duplicates  liav- 
ing  since  been  discovered.  Mrs.  Hosford 
testified  that  on  the  13th  of  September,  1886. 
Mr.  Hosford  procured  those  papers  from  the 
place  where  tliey  had  been  deposited,  and  in 
her  presence — no  one  else  being  present — 
burned  them.  The  declarations  accompany- 
ing this  act,  and  the  conversations  of  the  de- 
ceased with  Mrs.  Hosford  upon  the  subject, 
she  was  not  a  competent  witness  to  prove. 
She  testified  also  that  at  the  same  time  she 
wrote  at  his  dictation  duplicate  instruments, 
which  they  both  signed,  each  retaining  one. 
These  were  presented  in  evidence,  and  are 
the  Exhibits  C  and  D  above  referred  to. 
These  instruments  declared  that  the  ante- 
nuptial contract  had  been  that  day  destroyed 
by  mutual  consent  of  the  parties,  and  that 
Mrs.  Hosford  was  to  have  tier  lawful  rights 
in  the  estate  of  lier  husband  as  if  that  con- 
tract had  never  existed.  There  was  a  good 
deal  of  evidence  in  tlie  case  tending  to  sliow 
that  after  the  death  of  her  hustMod  Mrs. 
Hosford  had  made  declarations,  and  pursued 
a  course  of  conduct,  inconsistent  with  her  tes- 
timony; and  that  tlie  name  of  Mr.  Hosford, 
subscribed  to  Exhibits  C  and  D,  was  not 
in  his  handwriting.  These  matters  were 
strenuously  contested,  the  greater  part  of  the 
conflicting  testimony  as  to  Mrs.  Hosford's 
declarations  having  been  given  by  persons 
interested  in  the  result  of  the  action. 

The  newly-discovered  evidence,  which  led 
the  court  to  grant  a  new  trial,  is  shown  in 
the  aifidiivit  of  one  Abraham  L.  Jones,  stitt- 


ing  a  conversation  with  Mr.  Uosford  between 
the  1st  and  l&th  of  October,  1886, — a  short 
time  after  the  alleged  destruction  of  the  ante- 
nuptial contract, — in  which  Mr.  Hosford 
said:  "I  burned  the  papers  we  had  written 
before  our  marriage.  1  propose  to  let  my 
wife  have  the  biggest  part  of  my  money." 
Proof  of  such  a  declaration  would  not  be  sub- 
ject to  the  objections  suggested  by  the  appel- 
lants. It  would  be  provable  as  evidence  of 
the  destruction  and  annulling  of  the  ante- 
nuptial contract,  for  the  reason  that  such  a 
declaration  by  him  would  be  against  his  in- 
terest In  a  pecuniary  or  proprietary  point  of 
view,  and  is  therefore  within  the  familiar 
exception  to  the  rule  relating  to  secondary  ev- 
idence. 1  Greenl.  £v.  §§  147-149.  Byforce 
of  the  antenuptinl  agreement  the  husband's 
power  to  dispose  of  his  estate  was  greater 
than  it  would  be  if  that  contract  should  be 
ann  ulled.  By  that  contract  the  interest  which 
his  widow  could  enjoy  in  his  estate,  upon  his 
death,  was  limited  to  one-seventh  part,  as 
against  the  one-third  which  our  law  gives 
when  unaffected  by  such  an  agreement.  It 
was  for  his  interest  to  preserve  tlie  larger 
power  of  disposition  with  respect  to  his  prop- 
erty, which  the  contract  secured  to  iiim.  He 
could  still,  of  his  own  volition,  bestow  upon 
his  wife  while  living,  or  by  will  upon  his 
widow,  a  greater  share  of  his  estate  tiiiin  that 
specified  in  the  agreement,  and  a  will  once 
made  might  be  revoked  or  altered  at  his 
own  election.  He  would  be  free,  on  the 
other  hand,  to  make  any  other  disposition  he 
might  desire  of  the  six-sevenths  of  the  es- 
tate. Tills  right  of  election  on  his  part 
would  at  once  cease  upon  the  cancellation  of 
that  contract.  Thereafter  he  could  impose 
no  restriction  upon  the  larger  statutory  rigiits 
of  his  wife  to  share  in  his  estate.  As  re- 
spected his  interest  in  the  property,  it  was 
not  a  matter  of  indi  fference  whether  the  con- 
tract remained  in  force  or  not.  Its  annul- 
ment would  diminish  his  power  to  control 
the  disposition  of  his  property;  nor  would  it 
be  in  bis  own  power  to  place  himself  again 
in  his  former  advantageous  position.  These 
considerations  distinguish  this  case  from  a 
class  of  decisions  relied  upon  by  the  appel- 
lants in  respect  to  which  it  is  to  be  observed 
that  the  declarations  in  question  could  not  be 
said  to  be  against  the  interest  of  the  persons 
making  them.  Declarations  by  a  person  to 
show  that  he  bad  executed  a  will,  or  that  he 
had  not  executed  a  will,  or  that  he  had  re- 
voked his  will,  are  examples  of  the  cases  re- 
ferred to.  These  are  not  to  be  regarded,  in 
general,  as  declarations  against  interest,  for 
the  acts  to  wiiich  the  declarations  relate,  and 
the  consequences  of  sucit  nets,  are  wholly 
witliin  the  control  of  the  person  whose  decla- 
ration is  in  question.  It  cannot  be  presumed 
that  such  acts  are  prejudicial  to  himself.  If 
he  has  made  a  will,  he  can  revoke  it  at  pleas- 
ure, or  alter  it.  or  make  another.  And  so 
his  declaration  that  he  baa  made  a  will  is  not 
against  his  interest.  If  he  has  not  executed 
a  will,  that  is  not  to  his  prejudice. .  He  can 
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do  so  whenever  he  may  deem  it  best.  If  be 
baa  revoked  a  will,  he  can  make  another. 
Whether  the  declaration  in  question  would 
be  admissible  in  this  case  upon  any  other 
ground  than  that  above  specified,  we  do  not 
decide. 

Tlie  latter  provision  in  the  antenuptial 
agreement,  to  the  effect  that  in  tlie  event  of 
tlie  hustiaml  surviving  the  wife,  the  beiis 
and  next  of  Ida  of  the  latter  should,  upon 
his  death,  talce  the  same  interest  in  the  prop- 
erty which  the  contract  secured  to  her,  does 
not  qualify  the  conclusion  that  it  was,  in  con- 
templation of  law,  against  his  interest  to  an- 
nul this  agreement  Their  ageS'  were  such 
tliat — no. other  fact  appealing— it  was  proba- 
ble that,  she  would  survive  him,  and  hence 
tliat  this  last  provision  would  never  become 
operative.  The  liiw  recognizes  this  probabil- 
ity based  upon  such  a  difference  in  ogee,  and 
it  is  not  to  be  disregarded  in  considering 
whether  the  interest  of  Mr.  Hosfonl  was 
that  the  contract  should  remain  in  force  or 
be  annulled.  The  case  as  it  then  stood  may 
be  thus  stated:  If  the  contract  should  re- 
main in  force,  the  wife's  inchoate  interest  in 
the  estate,  and  the  corresponding  restriction 
upon  the  husband's  power  of  disposition, 
would  be  conlined  to  the  one-seventh  part. 
But  this  limitation  of  his  power  wonlil  be 
effectual,  even  tliough  he  should  outlive  her. 
On  tlie  other  hand,  if  the  contract  were  done 
away  with,  such  charge  and  restriction  would 
apply  to  one-third  of  the  estate, — more  than 
twice  the  former  proportion, — if  Mr.  Hosfurd 
should  die  before  his  wife,  as  it  was  probable 
be  would  do.  It  so  clearly  appears  from 
this  that  his  interest  was  to  preserve  the  con- 
tract in  force,  that,  no  other  qualifying  cir- 
curastiince  being  shown,  it  shouiul  be  assumed 
that  the  declaration  in  question  was  againsit 
interest,  and  therefore  it  would  be  competent 
evidence  against  the  appellants.  The  Itear- 
ing  and  iinpurtance  of  such  evidence,  under 
the  circumstances  to  which  we  have  referred, 
are  apparent.  The  respondent  is  not  ciiarge- 
able  with  negligence  in  not  having  discov- 
ered it  until  after  thie  trial;  and  the  court 
WHS  Justified  in  granting  a  new  trial  for  this 
cause  in  View  of  the  importance  of  the  case, 
the  nature  of  the  issue,  and  the  character  of 
the  evidence  previously  attainable.  We  on- 
derstund  from  the  language  of  the  court  in 
its  order,  to  which  the  appellants  refer,  ttaiat 
the  court  considered  that  there  was  such  a 
degree  of  probability  that  this  evidence  might 
affect  the  result  tliat  he  tliougbt  it  ought  to 
be  presented  to  the  jury.  We  do  not  un- 
derstand the  court  to  have  meant  thtit  it  was 
not  for  bim  to  consider  whether  or  not  the 
evidence  miglit  affect  the  result.  For  the 
purposes  of  another  trial  we  will  say  that,  as 
the  case  was  presented,  the  burden  of  proof 
was  upon  this  respondent  to  show  that  the 
signature  of  the  deceased  to  Exhibits  C  and  D 
was  genuine,  and  not  upon  tiiese  appellants 
to  prove  that  it  was  not  his  signature. 

The  respondent  cl.iims  tliat  tlie  antenuptial 
contract  was  invalid,  especially  because  tlie 


last  provision,  to  which  we  have  before  re- 
ferred, woidd  not  have  been  enforcible,  even 
if  Mrs.  Ilo.oford  had  died  before  ber  husliand. 
Antenuptial  settlements  in  general  are  sus- 
tained and  enforced  when  thmr  provisions 
are  fair  and  reasonable.  The  marriag-'  ia  a. 
suflScient  oonsideration.  and  their  validity  as- 
contracts  does  not  depend  upon  express  stat- 
utory autiior.tv.  Desnoyer  v.  Jordan,  27 
Minn.  296,  7  N.  W.  Rap.  140.  Nor  are- 
agreemeats  invalid  which,  as  in  this  case,  ex- 
tend the  lienefits  of  the  settlement  to  otiiexs- 
tlian.  the  immediate  contracting  parties. 
2  Kent,  Comm.  172.  178;  Osgood  v.  Strode. 
2  P.  Wms.  246,  265;  Palvwtoft  v.  Pulver- 
to<t,  18  Yes.  84.     Order  aJBrmed. 


LiKDVALL  e.  Woods  «t  aL 

(Supreme  Court  of  Bftftnesoto.    Jal^  IS,  ISSS.) 

Feixow-Skhvasts. 

1.  Defendants  Were  enraged  in  grading  a  line  of 
railroad.  The  work  was  done  by  cutting  down  one 
part,  and  with  the  material  making  a  All  in  an- 
other part  adjacent.  The  material  was  conveyed 
from  the  cut  to  the  fill  in  dirt-cars.  In  the  dump 
these  cars  were  run  on  a  track  laid  on  a  temporary 
trestle,  constructed  with  materials  (sufflctent  in 
quality  and  quantity)  tumlshsd  on  tbe  gronod  by 
defenaatrts;  and,  as  tho  dump  was  filled,  ttiis  tres- 
tle was  from  time  to  time  extended.  Part  of  the 
men  worked  in  the  cnt,  others  drove  tbe  teams 
which  drew  the  cars,  others  unleaded  the  cars  and 
shoveled  on  the  dump,  and  another,  one  Johnson, 
framed  the  bents  and  built  the  trestle,  but  all  were 
subject  to  be  called,  on  the  orders  of  the  foreman,  ■ 
from  one  part  of  the  work  to  another.  A  foreman, 
one  Mundock,  was  in  charge  of  the  work,  and  gave 
all  the  orders  to  the  men,  whereto  work,  and  what 

to  do.  He  also  hired  and  discharged  men  on  the 
work.  On  the  occasion  in  question,  it  being  de- 
sired to  miae  additional  bents,  and  lengthen  the 
trestle,  the  foreman  called  upon  plaintiff  and  one 
Peterson  to  assist  Johnson.  While  plaintitT,  Pe- 
terson, and  the  foreman  were  on  the  trestle,  at^ 
tempting  to  shove  out  two  stringers  to  reach  the 
naw  bent,  the  trestle  fell,  and  plantiil  was  injured. 
The  cause  of  tbe  accident  was  that  the  trestle  wa» 
not  properly  braced.  Held,  that  all  those  engaged 
in  the  different  departments  of  this  work  (includ- 
ing the  construction  of  the  trestle)  were  f^o«^ 
servants;  that  the  trestle  was  not  a  stmotnre  fur- 
nished by  the  defendants  for  their  employ^  to 
work  on,  but  wan  itself  a  part  of  the  construction 
of  the  road,  and  a  part  of  the  work  wtilch  they 
themselvee  were  employed  to  perform. 

2.  In  the  matter  of  building  the  trestle,  the  fore- 
man was  a  fellow-servaut  with  the  workmen  under 
him.  It  is  not  the  rank  of  an  employ^,  or  his  au- 
thority over  other  employes,  but  the  natnre  of  the 
duty  or  service  be  psrforms,  which  detenninos 
whether  he  is  a  vice-principal  or  a  fellow-servanu 

8.  Whenever  a  master  ddegates  to  another  the 
performance  of  a  duty  to  a  servant  which  rest» 
upon  himself  absolutely,  he  is  liable  for  the  man- 
ner in  which  the  duty  is  performed,  and  to  the  ex- 
tent of  tbe  discharge  of  that  duty  the  aa'ent  stands 
in  the  place  of  the  master;  but  as  to  all  other  mat- 
ters he  is  a  mere  co-servant  with  other  employes. 

(Si/Moim  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty: Bba,  Judge. 

Action  by  August  LiDdvail  against  Woods 
&  Lovejoy  fur  damages.  From  an  order  dis- 
missing the  action  plaintiff  appeals. 

Piertx,  Art:ta7ider  A  Nickdl,  foe  appellant. 
a/iaw  d-  Cray,  lor  respondents. 
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MrronixL,  J.  The  defendanta  were  en- 
^iigpd  in  grxding  h  piece  of  the  line  of  the 
Hi.  Paul  &  Ouluth  Bailroad.  The  mode  of 
operation  was  to  cut  down  one  part,  and 
with  the  Tnateriiil  taken  from  the  cnt  to  fill  a 
lower  part  adjHoent.  The  material  was  con- 
vej'ed  front  tlie  cut  to  the  QU  in  dirt-cars. 
In  the  dump  tliese  cars  were  run  out  on  a 
Iracic  laid  upon  a  temporary  tp'slle,  oon- 
sti  ucted  with  materials  (siitUcient  in  quantity 
and  quality)  furnislied  on  the  ground  Ijy  the 
defendants;  and  as  tite  dump_  was  Hlled  the 
trestle  was  extended  from  time  to  time,  by 
raising  additional  bents,  sind  placing  string- 
ers and  ties  tliereon.  One  crew  of  men 
worked  in  the  cut  tilling  the  oars;  others 
drove  the  teams  that  drew  the  cars;  otl)eT8 
unloaded  the  cars,  and  tamped  the  dirt  on  the 
dump;  and  still  another,  one  Johnson,  framed 
the  bents  for  the  trestle,  and  attended  to 
raising  them,  and  putting  in  place  the  string- 
ers and  ties  for  the  track;  but  all  the  men 
were  subject  to  be  called  by  the  foreman  from 
one  department  of  the  woii?  to  another.  One 
Munlodk  was  the  foreman  who  had  charge  of 
all  the  men,  and  who  gave  them  orders  where 
to  work  ^nd  what  to  do.  It  also  apiiears  that 
he  was  in  the  hal>it  of  hiring  and  discharg- 
ing men  on  the  work.  Wlien  Johnson  wt>8 
not  engaged  on  the  trestle,  he  assisted  in 
shoveling  on  tlie  dump.  Whenever  he  wimt- 
ed  to  raise  new  bents,  and  extend  the  trestle, 
he  called  for  help  on  the  toieman.  wlu>  sent 
some  of  the  men,  usually  from  the  dump,  to 
assist.  The  plaintiff,  a  common  laborer,  was 
hired  by  Murdock,  and  set  to  work  on  the 
dump,  and  that  wa.^  Ids  usual  employment, 
altliough  it  does 'not  appear  that  his  contract 
of  service  was  limited  to  an^'  particular  de- 
partment of  the  work.  He  did  anything  he 
was  told  to  do,  and  be  had  been  called  upon 
to  assist  on  the  trestle  prior  bo  the  occasion 
of  the  accident.  On  the  day  in  question,  it 
being  desired  to  raise  some  bents  and  exteiul 
the  trestle,  Murdock  took  plaintltT  and  one 
I'eterson  to  assist  Johnson.  One  bent  had 
been  raised,  and .  the  foreman,  Peterson,  and 
plaintiff  were  on  the  trestle,  attempting  to 
sliove  out  two  long  stringers  so  as  to  reach 
the  new  bent,  when  the  trestle  upon  which 
they  were  fell,  and  caused  the  injury. com- 
plained of.  The  cause  of  the  accident  was 
tiiat  the  bents  of  the  trestle  were  not  prop- 
«rly  braced. 

In  the  law  of  master  and  servRnt  there  are 
two  familiar  rules:  First,  that  the  master 
is  not  responsil>le  to  the  servant  for  the  neg- 
ligence of  another  servant  in  the  same  com- 
mon employment,  unless  the  master  was 
negligent  iu  the  employment  of  such  fellow- 
servant;  iteond,  that  the  master  is  bound  to 
use  due  care  in  f  urnisliing  safe  structures  or 
instrumentalities  with  which  the  servant  is 
to  work,  and  he  is  responsible  if,  through 
Ikis  own  negligence,  or  tlie  negligence  of  oth- 
«r  servants  employed  to  furnish  them,  they 
are  unsafe,  and  injury  follows.  We  think 
the  facts  of  this  case  bring  it  within  the  first 
of  Uiese  rules.     Tlie  work  which  the  defend- 


ants were  engi^ed  in  was  gradinga  railroad, 
and  they  employed  various  servanta  in  differ- 
ent departments  of  labor  on  that  work,  but 
all  liable  to  be  called,  upon  the  orders  of  the 
foreman,  from  one  department  to  another. 
All  those  engaged  in  these  different  depart- 
ments bore  to  each  other  tlie  reiittion  of  fel- 
low-servants. They  were  all  serving  tlie 
same  master,  under  the  same  control,  and  all 
engiiged  in  the  same  general  work.  The 
thing  to  be  done  was  the  buihiing  of  the  road, 
and  the  co-operation  of  all  the  employes  in 
each  department  of  the  work  was  necessary 
to  bring  about  tliat  result.  The  trestle  was 
not  a  structure  furnished  by  the  defendants 
for  their  eniployi's  to  work  on,  but  was  itself 
a  part  of  the  work  which  they  were  em- 
ployed  to  perform.  It  was  a  tiling  which 
they  themselvn  made,  and  was  as  much  a 
part  of  the  construction  of  the  road  as  was 
digging  in  the  pit,  loading  cars,  driving 
teams,  or  tamping  dirt  on  tlie  dump.  Kelley 
V.  Korcross,  121  ^ass.  50B;  Outton  v.  liich- 
ards,  123  Mass.  484;  Kellea  v.  Faxon,  125 
Mass.  4tJ5;  Peschel  v.  lialway  Co.,  62  Wis. 
338,  21  ^.  W.  K«p.  269;  Gallitgher  v.  Piper, 
16  C.  B.  (N.  S. )  669.  Johnson  was  a  fellow- 
servant  with  plnintift.  It  is  claimed,  how- 
ever, that  Murdock,  the  foreman,  w«3  a  vic»- 
principal,  and  therefore,  for  any  negligi'nce 
onttis  part,  the  defenilants  were  liable. 

The  autfaoritTes  upon  the  question  when 
and  under  what  cin'umstances  the  servant 
beeoraes  the  representative  of  the  master  are 
involved  in  much  confusion  and  conflict,  but 
anyone  desirous  of  examining  thtvi  will  find 
them  exhaustively   cited   and  dassifled  in 
:  7  Amer.  &  £ng.  Cyclop.  Law,  under  tlie 
j  head  of  "Felluw^SerTaats."    But,  under  tlie 
'  doctrines  announced  in  various  decisions  oi 
this  court,  we  think  it  mast  be  held  that  in 
Vbia  work  of  oonstructing  this  road  Murdock 
was  a  fsUow-servRiit  of  plaintiff.    In  Brown 
V.  liailsoad  Co  ,  27  Minn.  162,  6  N.  W.  Hep. 
484,  it  WHS  lield  that  difference  in  grade  of 
eBa|)luyinent,  or  in  authority  with  respect  to 
«ach  otiier,  does  not  remove  employes  from 
the  class  of  fellow-servants,  as  regards  the 
liability  of  the  master  for  injuries  ta  one 
\  caused  by  the  negligenoe  of  the  other.     And, 
I  in  speaking  in  tlmt  case  of  the  basis  upon 
which  this  rests,  it  is  said:    "If  the  servant 
is  supposed  to  assume  the  risks  which  the 
master,  with  due  cat's  and  diligence  cannot 
prevent,     «     •    <«>     then  he  assumes   the 
risks  from  negligence  of  those  servants  wlu> 
may  Iw  ptooed  over  him  as  superior  servants 
or  overseers,  as  well  as  of  those  of  equal 
I  grade  with  himself;  for  in  respect  to  snoh 
;  overseers  or  superior  servants  the  master, 
when  he  has  used  due  care  iu  selecting  tliem, 
cannot  prevent  their  casual  negligence  any 
more  than  be  can  prevent  tlie  casual  negli- 
gence of  those  inferior  in  grade."    On  the 
same  ground  it. was  lield  in  Gonsior  v.  Bail- 
road  Co.,  86  Minn.  3«5,  31  N.  W.  Rep.  515, 
that  "a  truck  packer"  and  the  foremau  of  a 
round-house  were  fellow-servants,  although 
the  former  was  subject  to  the , orders  of  the 
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latter.  In  Olson  v.  Railway  Co.,  38  Minn. 
117,  35  N.  W.  Rep.  866,  it  was  hold  tba:t  a 
section  foreman  and  thesectionmen  were  fel- 
low-servants; iind  in  Brown  v.  Railway  Co., 
31  Minn,  553.  lU  N.  W.  Eep.  834,  it  was  said 
that  one  employO  b«M;omes  a  vice-principal,  as 
rpspects  another,  only  when  he  is  intrusted 
with  the  performance  of  some  absolute  and 
personal  duty  of  the  master  himself,  such  as 
the  pro  vidi  ng  of  proper  instrumentalities  with 
which  the  service  of  an  employ^  is  to  be  per- 
formed, or  tiie  genenil  management  and  con- 
trol of  the  raasier's  business  or  some  branch 
of  it.  In  the  cjises  of  Fraker  v.  Railway  Co., 
82  Minn.  54,  19  N.  W.  Rep.  349,  and  Tier- 
ney  v.  Railway  Co..  33  Minn.  311,  23  N.  W. 
Rep.  229,  the  question  whether  the  negligent 
employes  were  vice-principals  or  fellow- 
servants  was  made  to  depend,  not  upon  their 
grade  or  rank,  but  upon  the  nature  of  the 
service  which  they  performed;  in  the  former 
case  tiie  defendant  being  held  not  liable  be- 
cause it  was  a  servant's,  and  not  a  roaster's, 
duty  which  the  eraploye  was  discharging, 
and  in  the  latter  the  defendant  being  held  li- 
able because  the  employe  was  discharging  a 
master's,  and  not  a  servant's,  duty. 

The  result  of  these  decisions  would  seem 
to  l>e  that  it  is  not  the  rank  of  the  employ^  or 
bis  authority  over  other  employes,  but  the  na- 
ture of  the  duty  or  service  which  he  performs, 
that  is  decisive;  that,  whenever  a  master  del- 
egates to  another  the  performance  of  a  duty 
to  his  servant  which  rests  upon  himself  as  an 
absolute  duly,  he  is  liable  for  the  manner  in 
which  that  duty  is  performed  by  the  middle- 
man whom  he  has  selected  as  his  agent,  and 
to  the  extent  of  a  discharge  of  those  duties 
by  the  middleman,  however  high  or  low  his 
rank,  or  however  great  or  small  his  author- 
ity over  other  employes,  be  stands  in  the 
place  of  the  master,  but  as  to  all  other  mat- 
ters he  is  a  mere  co-servant.  It  follows  that 
the  same  person  may  occupy  a  dual  capacity 
of  vice-principal  as  to  some  matters,  and  of 
fellow-servant  as  to  others.  Hence,  in  the 
present  case,  if  the  defendants  delegated  to 
Murdock,  the  foreman,  the  duty  of  employ- 
ing laborers  for  this  work,  or  of  providing 
materials  for  the  building  of  the  trestle,  and 
he  had  been  guilty  of  negligence  in  employ- 
ing incompetent  men,  or  in  furnishing  im- 
proper material,  the  defendants  would  l>e 
liable,  for  these  are  duties  which  the  master 
owes  personally  and  absolutely  to  his  serv- 
ants. But  in  whatever  he  did  on  the  work 
which  was  the  object  of  their  common  em- 
ployment, viz.,  the  building  of  this  road,  he 
was  a  mere  fellow-servant  with  the  laborera 
subject  to  his  orders;  and  for  his  negligence 
in  such  matters  the  defendants  would  not  be 
liable,  unless  they  were  negligent  In  employ- 
ing him,  of  which  there  is  no  claim. 

It  is  urged  upon  the  argument  that  Mur- 
dock was  negligent  in  employing  Johnson, 
an  incompetent  person,  to  build  the  trestle. 
It  is  sufficient  answer  to  this  to  say  that  this 
is  not  the  negligence  charged  in  the  com- 
plaint.   It  is  bought  to  bring  the  case  within 


the  rule  of  Cook  v.  Railway  Co.,  34  Minn. 
45,  24  N.  W.  Itep.  811,  where  the  defendant 
WHS  held  liable  for  an  injury  received  by  the 
plaintiff  while  temporarily  engaged,  under 
the  orders  of  its  superintendent,  in  a  work 
wholly  outside  of  that  for  which  he  entered 
its  service,  and  outsiile  of  the  line  of  the  de- 
fendant's usual  business.  Both  of  the  facts 
upon  which  that  case  was  made  to  turn  are 
wholly  wanting  in  this.  The  work  in  which 
plaintiff  was  engaged  when  injured  was  nufc 
outside  of  that  for  which  he  entered  the 
service,  and  iC  was  directly  within  the  line 
of  defeudnnts'  usual  business.  WbiUever 
negligence  there  was  in  this  case  on  part  of 
either  .lohnson  or  Murdock  (within  the  alle- 
gations of  the  complaint)  was  in  the  common 
employment  of  building  the  road,  as  to  which 
they  were  fellow-servants  of  the  plaintiff. 
Therefore  tlie  action  was  properly  dismissed. 
Order  affirmed 


WooLSET  et  al.  t).  Boun  et  al. 
(Supreme  Court  nf  Minnetuta.    July  15, 1889.> 

CAXCEt.I.ATIOX    OP  HOSTOAOS — ReS  AdJCOICATA — 
DOCCHBXTAKT  EviDRNOE — MSCBAXIOS'  LlBSS. 

1.  In  ao  action  to  cancel  a  mortgage  upon  th» 
irround  that  its  conditions  have  been  fully  satis- 
fled,  that  being  the  only  issue,  and  no  afftrmative 
relief  bein^  sought  by  the  detendant,  a  finding 
tbat  a  specific  amount  is  stiU  unpaid,  and  tbat  tbe 
action  stiould  therefore  be  dismissed,  will  not  con- 
clude the  parties  in  a  subsequent  litigation,  in- 
volving an  issue  as  to  the  amount  unpaid. 

2.  Cash-books  kept  In  the  ordinary  way  are  ad- 
missible as  evidence,  the  pi-oof  prescribed  by  stat- 
ute as  to  books  of  account  bein^  made,  altnougb 
the  entries  in  question  are  not  in  terms  charge» 
against  a  person  named  as  for  money  paid  to  bim. 
Account-books  called  "journals,"  consisting  of 
transcripts  from  the  "  stubs  "  of  check- books,  made- 
several  days  after  tbe  giving  of  the  checlu,  and 
theoheck-boolnandoheckshavingbeen  preserved,, 
are  not  admissible  in  evidenoe. 

3.  A  statutory  lien  being  charged  for  lumber 
furnished  for  the  construction  of  >  building^  evi- 
dence merely  that  the  amount  of  lumber  claimed 
to  have  been  fttmished  was  not**  required  "for  th& 
cottsiruction  is  inadmissible. 

{SyllaJnu  by  the  Court.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Brill,  Judge. 

Charles  A.  iVUlard,  for  app'UantB.  M. 
D.  Munn,  for  respondents. 

Dickinson,  J.  The  plaintiff  William  J. 
Woolsey  is  engaged  in  business  as  a  contract- 
or for  the  construction  of  buildings.  He  hav- 
ing contracted  for  the  erection  of  a  certaia 
building,  he  executed  a  bond  to  the  owners, 
of  the  property  (Eiefer,  Mackleti,  and 
Herbst)  for  their  protection  against  statutory 
liens,  on  account  of  labor  or  material  fur- 
nished for  the  construction  of  the  building 
under  that  contract.  The  defendant  Boha 
executed  this  bond  as  his  sun^y.  In  th» 
course  of  the  construction  Woolsey  incurred 
a  considersible  indebtedness,  which  wa» 
chargeable  by  lien  upon  the  property,  anci 
for  which  liens  were  Qled.  The  defendant- 
Bohn  demanded  from  Woolsey  security  for 
his  protection,  on  account  of  his  liability  a» 
surety  upon  the  bond.  For  this  purpos» 
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'Woolsey  execated  to  the  defendant  his  prom- 
issory note  for  $3,000,  and  with  his  wife, 
the  other  plaintiff,  executed  a  raortjjHge  upon 
real  estate  in  terms  securing  the  payment  of 
the  promissory  note.  The  complaint  alleges 
that  the  debts  for  which  the  defendant  was 
liable  under  the  bond  hare  been  fully  paid, 
and  by  this  action  the  cancellation  of  the 
raortgHge  is  sought  as  a  cloud  upon  the  plain- 
tiffs' title,  and  that  the  defendant  be  enjoined 
from  foreclosing  the  same.  It  appears  that 
the  note  and  mortgage  were  afterwards  as- 
signed to  the  Bohn  Manufacturing  Company. 

The  defendants  claim  that  tiiey,  and  not 
the  plaintiff,  paid  and  satisfied  the  lien  debts 
of  the  plaintiff  in  excess  of  thesum  of  &:3,000, 
and  that  the  not'C  and  morlgsigp  constitute  a 
still  subsisting  and  enforceable  security. 
They  souglit  no  alfirmative  relief.  There  is 
no  real  controversy  as  to  the  fact  tltnt  the 
note  and  mortgage  were  given  to  secure  and 
indemnify  Bohn  from  loss  by  reasim  of  his 
obligation  upon  the  plaintiff's  bond.  At  the 
time  the  mortgage  was  given,  and  before  the 
contract  was  completely  performed,  it  was 
agreed  that  Bohn  should  receive  all  money 
that  should  become  payable  to  the  plaintiff 
under  his  contract  for  construction,  and 
should  pay  all  claims  against  him  arising 
from  the  performance  of  the  contract  which 
might  be  chargeable  as  liens  upon  the  prop- 
erty. The  referee  who  tried  the  cause  found 
its  a  fact  that  Bohn,  or  the  company  which 
by  consent  assumed  his  place,  in  the  per- 
formance of  this  agreement  paid  out  more 
than  83,000  in  excess  of  what  they  received, 
und  that  the  mortgage  in  question  is  a  valid 
and  subsisting  incumbrance  upon  the  mort- 
gaged premises  for  the  full  amount  expressed 
therein.  Judgment  was  therefore  directed 
for  the  dismissal  of  the  action.  This  appeal 
18  from  an  order  refusing  a  new  trial. 

The  purposes  and  scope  of  this  action  are 
such  that  it  does  not  involve  directly  the  de- 
termination of  the  amount  which  the  defend- 
ant may  have  expended  beyond  the  amount 
received.  An  adjudication  was  sought  only 
US  to  whether  or  not  the  claims  for  which 
the  defendant  Bohn  was  or  might  become 
liable  had  been  fully  satisfleil  by  the  applica- 
tion of  the  money  of  the  plaintiff,  so  that  the 
defendants  had  no  right  to  longer  retain  or 
to  enforce  the  mortgage  for  their  indemnity. 
That  was  the  issue  made  by  the  pleadings. 
The  evidence  in  the  case  was  relevant  to  that 
issue,  and  cannot  be  regarded  as  enlarging, 
by  the  consent  of  the  parties,  the  scope  of 
the  action,  or  the  proper  subject  of  inquiry 
presented  by  the  pleadings.  Payette  ▼.  Day, 
a?  Minn.  366.  84  N.  W.  liep.  692,  and  cases 
cited.  That  issue— the  matter  controverted 
and  to  be  decided — is  not  changed  or  en- 
larged by  the  fact  that  the  evidence  offered 
on  the  one  hand  to  show  that  there  was  no 
iin.satisQedoblig:ition  such  as  the  mortgage 
was  given  to  secure,  and  on  the  other  Imnd 
to  show  that  there  was  a  still  subsisting  ob- 
ligation, also  disclosed  Incidentally  the  ex- 
tent or  amount  of  that  obligation  or  debt. 


Neither  party  had  sought  an  adjudication  a» 
to  that,  and  the  finding  of  such  a  fact  out- 
side the  issues  would  not  conclude  the  par- 
ties in  a  subsequent  litigation.  Campbell  v. 
Consahis,  25  N.  Y.  613;  Lewis'  Appeal,  67 
Pu.  ijt.  166;  Marvin  v.  Dutcher,  26  Minn. 
391.  403,  4  N.  W.  Rep.  685.  Therefore  the 
finding  of  the  court  as  to  the  amount  of  the 
plaintiff's  secured  obligation  has  no  other  ef- 
fect than  a  finding  tiiat  some  amount,  se- 
cured by  the  mortgage,  remains  unpaid.  The- 
order  for  judgment — that  the  action  be  dis- 
missed— was  the  proper  determination  upon 
the  facts  found.  That  result,  and  no  olherr 
would  have  followed  a  finding  as  to  the  only 
fact  in  issue,  merely  that  the  obligation  se- 
cured by  the  mortgage  remained  to  some  ex- 
tent unsatisfied.  In  view  of  this,  some  of 
the  assignments  of  error  need  not  be  cousid- 
eieJ.  It  is  only  necessary  to  consider  wheth- 
er any  evidence  erroneously  received  or  re- 
jected can  havesofar  affected  the  result  that.. 
if  it  had  been  ruled  otherwise,  the  conclusion 
of  the  referee  might  have  been  that  the  obli- 
gation  of  the  plaintiff  had  b«en  wholly  dis- 
charged. 

Exhibit  I,  received  in  evidence,  was  a 
statement  of  account  between  the  parties  on 
the  29th  of  January,  including  a  part  of  the 
account  in  question  in  this  case,  to  which  is- 
appended  the  plaintiff's  written  admission  of 
its  correctness.  This  admission  was  rele- 
vant to  this  issue,  so  far  as  concerned  that 
part  of  the  account,  and  therefore  it  was  not 
error  to  receive  it.  The  defendant's  cash- 
books  were  received  in  evidence,  after  testi- 
mony had  tieen  given  such  as  the  statute 
prescribes  as  the  basis  for  receiving  account- 
books  as  evidence.  It  is  objected  that  these 
Ixwks  were  not  hooks  of  "original  entries"' 
of  "charges  for  moneys  paid."  The  books- 
were  in  the  ordinary  form  of  .cash-books. 
Woolsey's  name  was  entered  in  connection 
with  each  item  of  payment  claimed  to  have 
been  made  on  his  account,  although  the  same 
were  not  otherwise  in  terms  charged  to  hiiu;. 
nor  did  it  appear  from  these  books  that  the 
payments  there  entered  had  been  made  on 
account  of  the  Kiefer,  Macklett, and  Heibnt 
contract.  The  objections  were  properly  over- 
ruled. The  entries  were  made  at  the  time 
of  the  transactions  evidenced  by  them.  They 
were  original  entries.  The  statute  upon  the 
subject  relates  to  ''books  of  account  kept  for 
that  purpose,"  and  containing  "the  original, 
entries  of  charges  for  moneys  paid,"  etc., 
but  it  does  not  prescribe  the  form  in  whiclv 
they  shall  be  kept,  nor  the  degree  of  definite- 
ness  to  be  observed  in  making  entries.  The 
statute,  recognizing  the  universal  and  neces- 
sary custom  of  preserving  in  permanent 
form  a  memorial  of  business  transactions- 
which  could  not  ordinarily  be  retained  in  the 
mind,  has  been  so  framed  as  to  have  a  very 
general  application.  The  account-book  of 
an  illiterate  laliorer,  as  well  as  those  of  the 
tradesman  or  banker,  are  admissible  in  evi- 
dence, if  within  the  statutory  conditions,  the 
purpose  of  which  was  to  secure  authenticity 
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and  credibilitj  in  ro.>!pect  to  the  evidence, 
rather  than  to  pr<-scribe  the  form  of  it. 
Whatever  be  Its  form,  it  Is  only  evidence 
prima  fcuiUoi  what  is  sbovrn  by  it.  Supple- 
tory  proot  may  often  be  rfq^iiireil  to  m.nke 
such  evidence  relevant  to  a  particular  case. 
The  fact  that  tlieentriesof  payments  in  tliese 
boolcs  were  not  in  the  form  of  charges 
agiiinst  Woolsey,  showing  upon  tlieir  face 
that  he  was  debited  witli  such  sums,  did  not 
render  tlie  bonks  iniidmiasible. 

It  was  error  to  have  received  the  journals 
in  evilence,  for  the  reason  tliat  the  charges 
offered  from  these  books  were  not,  as  required 
by  statute,  "original  entries,  ♦  *  *  made 
at  the  time  of  the  transactions  therein  en- 
tered." They  were  made  by  trsmscribing  the 
data  from  the  stubs  of  checks  retiiined  in 
the  check-books  after  the  cliecks  had  t>e»-n  de- 
tached, and  were  wrilteii  up  several  days  after 
the  giving  of  the  checks.  The  cliecks  them- 
selves were  in  the  defendant's  possession 
when  this  evidence  was  offered.  Tlie  dis- 
tinction is  obvious  between  the  case  thus 
presented  and  one  where  entries  have  been 
made  daily,  and  in  the  usu»l  course  of  bus!- 
aess,  from  loose  memoranda  made  upon 
slips  of  paper,  or  u;)on  shites  kept  for  tem- 
porary purposes  only.  Tlie  olijectionable 
character  of -entries  thus  made  is  illustrated 
in  this  case  by  the  fact  that  when  the  jour- 
nals were  made  up,  several  da>'8  after  the 
giving  of  the  checks,  the  word  "Wools^" 
was  entered  in  conni'ction  with  each  item, 
while  upon  the  checks  there  was  nothing  to 
indicate  that  they  were  given  on  his  account. 
But  this  error  did  not  involve  consequences 
which  should  nffect  the  result.  The  journal 
entries  represented  checks  given  by  defend- 
ants. Tliey  presented  those  checks  in  evi- 
dence, snthentieatpd  by  proper  proof,  except 
as  to  one  item  uf  S301I,  for  which  no  check 
was  exhibited,  and  by  the  testimony  showed 
that  these  charges  were  for  material,  labor, 
and  accounts  for  the  construction  of  ttie  Kiefer 
buikiing,  and  that  Woolsey  had  acquiesced  ia 
their  correctness.  Woolsey,  subsequently 
testifying  with  reference  to  the  account,  did 
not  di^ipute  the  fact  thus  stated,  except  as 
to  certain  items,  amounting  to  ^00,  repre- 
sented by  checks  given  directly  to  himself. 
His  claim  as  to  this  was  only  that  it  was 
given  for  other  purposes,  and  should  not  be 
treateil  as  an  item  in  the  account  for  which 
the  mortgHge  security  w:i8  given.  But  the 
journal  erruncously  in  evidence  did  not  bear 
as  evidence  upon  the  question  as  to  whether 
these  entries  were  chargeable  to  the  construc- 
tion contract  in  controversy  or  not;  for  con- 
fessedly there  were  other  accounts  between 
the  parties.  Hence  it  is  apparent  that  this 
evidence — the  journals — cannot  have  affect- 
ed the  result  as  to  the  matter  in  controversy. 
The  offer  to  show  by  the  testimony  of  the 
plaintiff  that  the  amount  of  certain  kinds  of 
lumber  charged  in  the  defendant's  lien  ac- 
count exceeded  by  8200  in  value  the  amount 
"required"  for  the  building,  according  to  the 
plans  and  drawings,  was  properly  excluded. 


The  evidence  ofTei-ed  did  not  go  to  sliow  tb.-it 
the  whole  amount  cliarged  was  not  actually 
purchased  and  used  for  the  construction.  If 
it  was  wastefully  used  by  the  plaintiff,  that 
would  not  alTeet  the  defendant's  lien.  We 
discover  nothing  in  the  case  justifying  tlie 
reversal  of  the  conclusion  of  the  referee,  that 
the  uMigations  secured  by  the  mortgage  have 
not  been  fully  satislied.  We  will  add — al- 
thougti  this  is  not  necessary  to  our  decision 
— that  we  do  not  consider  that  the  evidence 
showing  the  ciTCumstances  connected  with 
ihe  giving  of  the  mortgage  would  have  jus- 
tified the  conclusion  that  tlte  agreement  as  to 
the  amount  for  which  the  security  should  be 
given  ($3,000)  would  iiave  concluded  the 
parties  as  to  the  sum  actually  expended  by 
the  defendants,  after  as  well  as  before  the 
giving  of  the  security,  and  for  which  ex- 
penditures the  security  was  given.  The  or- 
der appealed  from  is  atHrmed. 


C.  AULTMAV  A  Co.  0.  TbOUDT. 

(Siiprem«  Cawrt  tif  Kebniska.   July  11, 1889.) 
Sale— WARttASTT, 

1.  The  evidence  examined,  and  held  to  sustain 
the  verdict. 

2.  lustructiotm  given  and  ref o«ed,  the  givine  and 
rdatal  of  wbich  are  complained  at,  oiamined,  and 
held  properly  given  and  refused. 

{Syllnbiu  bu  Ok  VoxwU) 

Action  by  C.  Anltmao  A  Co.  a((«inst  Henry 
Troudt,  for  purchase  price  of  »  grain-thresh- 
ing machine.  From  an  order  denyinga  new 
trial,  plaintiff  brings  error. 

Agee  A  Steeenson,  for  plaintiff  io  error. 
R,  &.  Bnum,  for  defendant  in  enor. 

Cobb,  J.  This  cause  is  bronght  to  this 
court  on  error  fmm  the  district  court  of  Ham- 
ilton county.  The  plaintiff  below  alleges 
that  it  is  a  corporation  duly  organized  under 
the  laws  of  the  state  of  Ohio;  that  on  August 
6,  18H7,  it  sold  «rA  delivered  to  defendant, 
at  Aurora,  Neb.,  one  No.  9,  New  Miidul 
threslier,  with  trucks  and  stacker;  also  one 
flax  riddle,  and  one  timoUiy  sieve,  for  which 
tiM  defendant  agreed  to  pay  $450,  and  tlie 
freight  and  charges  on  the  machinery  from 
Canton,  Ohio,  to  Anrora,  Neb.,  which 
amounted  to  $51  at  tlie  time  of  delivery,  to- 
wit,  $51  CHSh  for  freight,  $125  in  one  Min- 
nesota Chief  separator,  to  be  delivered  to  A. 
L.  Bishop,  plaintiff's  agent,  and  the  remain- 
der in  three  promissory  notes, — one  fior$110, 
with  interest  from  date,  payable  October  1, 
1887;  the  secimd  for  the  same  amount,  with 
like  interest,  payable  Octolier  1,  1888;  and 
the  third  fur $105,  with  like  interest,  payable 
October  1, 1889;  that  after  reeeiving  said  ma- 
chinery from  the  plaintiff  the  defendant  re- 
fused to  pay  said  freight,  and  refused  to  de- 
liver said  separator  to  the  plaintiff  or  to  his 
agent,  and  refused,  and  still  refuses,  to  give 
his  notes  for  the  purohKise  of  the  machinery, 
or  for  any  part  thereof,  and  refuses  to  make 
any  settlement  for  the  ssime,  to  the  damage 
of  plaintiff  of  $508.30.    The  def«ndan|,  an- 
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swered,  denying  that  he  owed  the  plnintiff 
said  sum,  or  any  part  thereof,  and  deninl 
buying  the  property  described  in  ibe  way  and 
manner  alleged;  bnt  set  up  that  on  August 
5,  1887,  he  obtained  the  property  on  trial, 
with  the  understanding  and  agreement  that 
if  the  machinery  failed  to  do  good  and  satis- 
factory worlt  it  was  to  be  returned  to  tlie 
plaintiff's  agent;  and  tliat  tlie  same  was.  by 
the  plaintiff,  wHrranled  to  be  of  good  mnte- 
rial,  and  witli  proper  use  and  management  to 
do  good  work  in  threshing  all  kinds  of  grain 
and  llaxseed;  and  that  upon  a  careful,  com- 
petent trial  tlie  macliinery  was  found  to  be 
BO  imperfect  and  defective  in  its  construction 
and  (^ration  that  with  proper  care  and  mHii- 
sgement  it  could  not  be  made  to  clean  grain 
and  flaxseed  in  a  fair  and  proper  manner; 
and  was  entirely  unfit  for  the  purpose  for 
whirhit  WHS  constructed  and  delivered  tode- 
fendant.  That  on  August  6, 1887,  the  plain- 
tiff was  duly  notifled  of  the  defeL-tive  and 
worthless  condition  of  the  machinery,  and 
requested  to  replace  it  with  good  machinery, 
or  to  correct,  repair,  and  operate  the  machin- 
ery obtained  from  him,  which  request  he 
failed  and  neglected  to  comply  with,  and  that 
on  September  1,  1887,  being  unable  to  use 
and  operate  the  macliinery  on  aeeonnt  of  its 
defective  condition,  and  the  plaintiff  failing 
and  neglecting  to  repair  the  same  as  it  liad 
agreed  to  do,  defendant  returned  the  same  to 
the  plaintiff's  agent  in  Aurora.  The  defend- 
ant further  sets  up  that  the  plaintiff  is  justly 
indebted  to  him  in  $200  for  loss  of  time,  and 
for  labor  and  expense  incurred  in  and  about 
the  defective  and  worthless  machinery  so  ob- 
tained from  the  plaintiff,  and  prays  Judgment, 
etc.  The  plaintiff's  reply  admits  that  the  de- 
fendant took  the  said  machine  to  Aurora, 
Neb.,  September  1, 1887,  and  offered  to  re- 
turn tiie  same  to  the  plaintiff's  agent,  who 
refused  to  accept  the  same,  and  that  said  ma- 
chinery, or  any  part  thereof,  has  never  been 
returned  to  the  plaintiff;  and  that  plaintiff 
denies  every  allegation  in  the  second  and 
third  defense  of  defendant  not  hereinliefore 
expressly  admitted.  There  was  n  trial  to  a 
jury,  with  findings  and  verdict  for  the  de- 
fendant; and  tlie  plaintiff's  motion  for  a  new 
trial  having  been  heard  and  overruled,  Judg- 
roent  was  entered  on  the  verdict  for  the  de- 
fendant's costs,  taxed  at  977.63. 

The  plaintiff  assigns  tiie  following  errors 
in  the  record  and  proceedings  of  the  court 
below  for  review  in  this  court:  (1)  The  ver- 
dict is  contrary  to  the  weight  of  evidence;  (2) 
it  is  contrary  to  law;  (8)  llie  court  erred  in 
giving  instructions  Nos.  8  and  4;  (4)  in  re- 
fusing to  give  instruction  No.  2  asked  by 
plaintiff;  (5)  in  admitting  testimony  object- 
ed to  by  plaintiff,  and  in  excluding  testimony 
offered  by  plaintiff,  and  duly  excepted  to,  (6) 
errors  of  law  at  the  trial,  and  duly  excepted 
to;  (7)  in  overruling  the  motion  for  a  new 
trial;  (8)  the  verdict  and  judgment  were  for 
the  wrong  party. 

Upon  the  trial  the  plaintiff  called  A.  L. 
Bisiiop,  who  testified  that  be  was  engaged  in 
v.42.s.w.no.l4— 66 


machinery  business  at  Aurora,  as  local  i^ent 
for  C.  Aultman  &  Co.,  plaintiffs;  that  the 
defendant  called  on  him  at  his  place  of  busi- 
ness, and  was  looking  for  a  machine,  and 
wanted  to  know  how  witness  would  sell  it, 
and  whether  witness  would  trade  it  for  an 
old  machine.  Witness  told  him  that  be 
would,  and  tliat  he  would  go  down  in  a  few 
days  and  see  what  ho  had.  That  witness 
went  to  defendant's  place,  and  saw  him,  but 
that  they  could  not  nutke  any  terms.  In  two, 
tlirei',  or  four  days  thereafter  defendant  came 
baik,  and  they  made  a  bargain  for  a  thresh- 
er. That  this  was  about  the  2Sth  day  of  J  uly, 
1887.  Tliat  witness  took  his  order  for  the 
thresher.  The  duplicate  of  this  order,  signed 
by  witness,  as  agent  for  the  plaintiff,  and  by 
the  defendant,  the  witness  then  presented 
and  Identified,  which  was  received  in  evi- 
dence, and  which  I  here  copy:  "Warranty. 
The  above  machinery  to  be  warranted  to  be 
of  good  mHterial,  and,  with  proper  use  and 
management,  to  do  as  good  work  as  any  oth- 
er of  its  size,  made  for  the  same  purpose.  In 
the  United  States.  If,  inside  or  five  days  from 
the  day  of  its  first  use,  the  said  machinei7 
shall  fail  to  fill  said  warranty,  written  notice 
shall  be  given  to  C.  Aultman  &  Co.,  and  also 
to  the  local  agent  from  whom  the  same  was 
purchased,  stating  wherein  it  fails  to  All  the 
warranty,  and  a  reasonable  time  allowed  tliem 
to  get  to  the  machine  and  remedy  the  defect, 
if  any  tiiere  be,  (if  it  be  of  such  nature  that 
a  remedy  cannot  be  sugj^sted  by  letter,)  the 
undersigned  rendering  necessary  and  friend- 
ly assistance.  If  the  machinery  cannot  be 
made  to  fill  the  warranty,  that  part  whieh 
falls  shall  be  returned  by  the  undersigned  to 
the  place  where  received,  and  another  fur- 
nished which  shall  perform  the  work,  or  the 
money  and  notes  which  shall  have  been  given 
for  same  to  be  returned,  and  no  farther  olidm 
to  be  made  on  C.  Aultman  &  Co.  It  is  fur- 
ther mutually  understood  and  agreed  that 
the  use  of  said  machinery  after  the  expira- 
tion of  the  time  named  in  the  above  warran- 
ty shall  be  evidence  of  the  fulBliment  of  the 
warranty,  and  full  satisfaction  of  the  under- 
signed, who  agrees  thereafter  to  make  no 
other  claim  on  C.  Aultman  &  Co.;  and  fur- 
ther that  if  the  above  machinery  or  any  part 
thereof  is  delivered  to  the  undersigned  be- 
fore settlement  Is  made  for  same,  as  herein 
agreed,  or  any  alteration  or  erasnrea  ate  made 
in  the  above  warranty,  or  in  this  special  un- 
derstanding <Hr  agreement,  tlie  undersigned 
waives  all  claims  under  this  warranty.  It  is 
expressly  understood  that  all  agreements  ap- 
pertaining to  this  order  are  included  in  IJie 
above."  The  witness  proceeded  to  state  that 
the  defendant  took  the  duplicate,  and  witness 
sent  the  original  to  the  company,  at  Council 
Bluffs,  to  forward  the  machine;  that  witness 
was  to  take  the  old  machine  as  part  payment 
at  the  price  of  9125;  that  the  machine  came 
and  was  delivered  to  defendant  on  August  S, 
1887;  that  defemlsmt  came  up  and  took  the 
machine  home  with  him,  and  witness  sent 
out  two  men,  Preston  and  Pike,  to  set  it  uui 
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that  Pike  was  the  expert  to  start  it;  that  the 
defendant  has  never  paid  for  the  machine,  nor 
any  portion  of  the  price,  and  has  never  deliv- 
ered the  old  machine  in.  part  payment;  that 
witness  has  called  upon  him  to  deliver  the  old 
one,  and  settle  up  the  balance  for  the  new 
machine,  which  he  has  never  done.  On  cross- 
examination  the  witness  said  that  hu  went 
down  there  to  attempt  to  fix  the  maciiine  on  or 
about  the  2^SJ  or  24th  of  August.  In  answer 
to  defendant's  counsel,  as  to  whether  the 
notes  were  given  at  the  time  the  machine 
came,  he  said  they  were  not.  "Question. 
What  was  the  reason?  Aruitwr,  The  de- 
fendant wanted  to  take  the  machine  out,  and 
try  it  the  next  day,  and  see  how  it  run.  Q. 
You  consented  for  him  to  take  the  machine, 
and  have  a  trial  In  that  way?  A.  In  that 
way;  yes,  sir.  Q.  Wlien  did  he  return  the 
machine?"  (Objected  to  by  plaintiff  as  not 
proper,  and  objeclion  sustained  by  tlie  court.) 
The  case,  on  the  part  uf  plainti£f,  being  closed, 
the  defendant  was  swum  as  a  witness  in  his 
own  behalf,  and  stated  that  the  signature  to 
the  plaintiff's  Exhibit  A,  set  forth,  was  his; 
that  it  was  given  to  him  by  A.  L.  Bishop; 
that  he  took  a  threshing-machine  from  Bish- 
op; that  the  price  was  $325:  that  the  plain- 
tiff, as  represented  by  Bishop,  was  to  take  an 
old  threshing-machine  in  ptuii  payment.  In 
answer  to  the  question:  "How  much  was 
you  allowed  for  the  old  threshing-machine  ?" 
be  said,  "Well,  it  was  nothing  said,  but  just 
as  we  make  the  bargain  with  him;  he  tell 
me  when  I  can  get  forty  dollars  for  that  ma- 
chine to  let  him  have  it  up  here.  By  Conn- 
tel.  Question.  At  tlie  time  you  gave  this 
contractdid  you  read  it  over?  ^.  No.  lean- 
not  English  read  at  all;  I  cannot  much  talk 
English.  Q.  You  could  not  read  the  con- 
tract? A.  No.  Q.  Did  Mr.  Bishop  read  it 
over  to  you?  A.  Well,  he  read  it;  I  don't 
know  what  he  read;  1  can't  vernteh;  1  can't 
read  any  English;  I  don't  know  what  he  read. 
Q.  You  don't  know  then  whether  he  read  the 
contract  overto  you,  or  not,  do  you?  A.  No, 
sir;  I  don't  know  that. "  Defendant  further 
testitied  that  the  machine  was  set  up  on  his 
place  on  the  4th  of  August,  by  two  men ,  agents 
of  the  plaintiff,  whose  names  he  does  not  state; 
that  when  he  set  it  up  he  said  there  was 
something  broken  in  the  machine,  and  he  had 
to  go  home  the  next  day. 

As  near  as  I  can  understand  from  the 
broken  and  imperfect  English  uf  the  witness, 
which  seems  to  have  been  taken  down  ver- 
batim by  the  reporter,  he  states  that  there 
was  something  broken  in  the  machine  at  the 
time  he  got  it,  or  was  broken  on  the  way  from 
Aurora  to  bis  farm,  which  the  agent  had  tu 
go  back  to  Aurora  to  have  supplied,  and  re- 
turned again  on  the  5th  of  August;  tliat  on 
his  return  they  fixed  something  in  the  ma- 
chine when  they  undertook  to  run  it;  ttiat 
he  then  stated  to  the  agent  that  it  looked  like 
the  machine  would  not  run,  whereupon  the 
agent  said  that  he  would  come  back  in  about 
three  days;  that  he  could  not  tell  then  whether 
the  machine  was  all  right,  or  not,  but  when 


lie  got  back,  and  got  all  that  belonged  to  the 
miicliine.  that  it  would  then  go,  and  then  de- 
fendant might  pay  for  it;  that  defendant  told 
the  agent  he  didn't  like  to  pay  until  the  ma- 
chine would  do  better  than  it  then  did;  tliat 
if  it  did  do  better  he  would  keep  it;  that  they 
threshed  all  that  afternoon,  and  succeeded  io 
only  threshing  outeight  bushels  of  flax;  that 
the  agent  never  came  back  at  all.  The  wit- 
ness proceeded  to  explain,  in  his  way  and 
language,  the  respects  in  which  the  machine 
would  not  run,  and  to  give  reasons  therefor, 
which  were  doubtless  understood  by  the  jury 
at  the  trial,  but  are  deemed  unnecessary  t« 
repeat  here.  The  conclusions  of  it  were  th:it 
the  machine  would  not  elevate;  that  after 
trying  to  run  it  for  some  time,  probably  to 
the  6th  of  August,  defendant  and  bis  wife 
went  to  Aurora,  and  to  Bishop,  the  agent, 
and  notiHed  him  that  the  machine  did  not 
run  well;  that  the  elevator  stopped;  that  be 
would  have  to  fix  it,  and  make  it  run  better, 
and  that  Bishop  replied,  in  words,  that  I  un- 
derstand to  mean  that  they  must  have  a  man 
from  the  factory  to  put  it  in  order;  that  he 
told  Bishop  that  he  was  to  have  five  days  to 
write,  and  that  the  five  days  was  pretty  sooa 
up;  that  Bishop  replied  to  the  effect  that  live 
days  would  expire  too  soon ;  that  a  man  wouid 
be  out  from  the  factory,  and  that  it  wouM 
take  more  than  five  days  to  put  the  machine 
in  order  and  properly  test  it;  that  he  returned 
home  that  day  and  continued  his  efforts  to 
run  the  machine,  but  without  satisfaction  or 
success.  On  Thursday — but  whetlier  the 
next  Thursday,  after  the  last  interview  be- 
tween defendant  and  Bishop,  which  was  on 
Monday  morning,  does  not  appear,  but  prob- 
ably was — the  defendant  undertook  to  do 
threshing  for  one  Rich,  who,  being  disaatisfird 
with  the  work  of  the  machine,  compelled  him 
to  stop,  after  which  the  defendant  drove  imme- 
diately to  Aurora,  called  on  Bishop,  informed 
him  that  the  elevator  stopiied,  and  would 
not  clean  the  grain  and  the  flax  any  better, 
demanded  of  him  to  go  and  fix  the  machine, 
and.  if  not,  that  he  would  not  pay  for  it; 
that  Bishop  replied  either  that  be  bad  sent, 
or  would  seud — it  is  not  easy  to  ondetstand 
the  exact  meaning  of  the  witness — ""by  tele- 
graph." "so  that  there  coiues  a  fellow  out  of 
the  factory  fur  to  fix  the  machine;"  that 
Rich  having  refused  to  let  him  thresh  his 
grain,  defendant  had  taken  the  machine  back 
to  his  own  place,  and  the  company's  agent- 
doubtless  the  same  "fellow  out  of  the  fatc- 
tory" — came  four  or  five  days  afterwards  for 
the  purpose  of  tixing  the  machine;  tluit  tLe 
agent  tightened  the  belts,  and  broke  one  of 
the  ciistiiigs,  telling  defendant  that  the  cast- 
ing wasn't  of  much  account,  and  he  would 
send  him  another. one;  "he  tightened  the 
belts  awful  tight,  and  the  elevator  he  stopped, 
and  break  some  laths  off,"  are  the  expression 
of  the  defendant;  that  the  agent  stayed  a 
couple  of  hours;  that  after  the  agent  went 
away  defendant  tried  for  four  or  five  days  :.■> 
run  the  machine,  but  without  better  succ«-» 
than  before  the  agent  attended  to  it.     At  t- 1 
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expiration  of  four  or  five  days,  instead  of 
tliat  agent  continuing,  Bisbop  came  out 
there,  "and  anotiier  fellow  yet,"  and  tried  to 
fix  the  machine,  bringing  a  casting  to  replace 
ttie  one  the  other  agent  broke,  and  bringing 
along  some  laths  for  the  elevator,  and,  for 
about  two  hours,  "they  made  the  machine 
thresh  middling  good,"  but  after  an  hour 
and  a  half,  or  two  hours,  they  broke  five  laths, 
or  slats,  out  of  the  elevator.  They  tried  to 
run  it  that  day,  till  night,  when  ihey  stopped, 
and  took  the  machine  to  the  house,  and  took 
the  elevator  out.  On  Friday,  defendant  went 
to  Aurora,  "and  take  him  along  here," — 
'wiietlier  the  whole  machine,  the  elevator 
alone,  or  otherwise,  is  not  expressed, — aud 
told  Bishop  that  he  did  not  like  the  way  the 
machine  worked,  as  lie  himself  knew;  that  it 
was  not  good,  and  he  wouldn't  pay  for  it; 
that  Bishop  told  him  he  would  come  over 
next  Monday  and  try  the  machine ;  also  told 
him :  "  You  try  the  machine  one  way  and  an- 
other, and  you  not  get  the  machine  to  run 
then  you  not  have  to  keep  it;  and  if  yon  make 
him  run  you  have  to  take  him;"  witness  "told 
him  •  all  right.'"  Then,  Monday,  Bishop  did 
not  come.  Defendant  waited  a  week,  and  on 
the  next  Saturday  went  again  to  Bishop,  and 
asked  him,  "How  is  this,  Mr.  Bishop,  with 
that  elevator,  you  not  have  him  ?  Well,  he 
tell  me  he  take  the  elevator  out  Monday,  and 
he  take  him  out  by  another  fellow,  if  he  could. 
1  ask  him  if  he  0x  the  elevator,  and  he  tell 
me,  yes,  he  8x  him.  I  tell  him,  •  If  you  not 
come,  any  more,  that  is  more  than  I  stand; 
I  bring  your  machine  over  here.  He  tell  me, 
'  You  wait  a  week;  yon  wait  a  littl&;  I  come 
over  next  Monday  and  fill  out  my  contract 
better.'"  The  witness  further  stated  thitt 
Bishop  did  not  come  out  on  Monday,  but  on 
Wednesday  following,  when  he  was  absent, 
and  brought  the  elevator,  pot  it  on  the  ma- 
chine, put  in  some  slats,  and  went  away  and 
left  it.  The  defendant  then  took  the  ma- 
chine back  to  Aurora,  and  delivered  it  to 
Bishop.  This  he  says  was  on  the  17th  or  18th 
of  August,  and  he  testified  further  that  he 
did  not  notifly  the  plaintiff  directly  of  the 
failure  of  the  maohine  to  work  within  five 
days  after  be  first  attempted  to  ran  it;  and 
that  the  reason  why  he  did  not  was  that  Bish- 
op, the  agent,  told  him,  as  before  stated,  dur- 
ing the  five  days,  that  he  would  telegraph  for 
him,  and  do  everything  in  that  respect  which 
was  necessary  for  him  to  do;  that  he  would 
telegraph  to  the  factory,  which  the  defend- 
ant understood  to  be  all  that  he  was  required 
to  do.  Defendant  was  cross-examined  at 
length  by  counsel  for  the  plaintiff  without 
material  difference  in  the  substance  of  his 
testimony.  His  testimony  in  regard  to  the 
manner  of  the  running  and  insuiHciency  of 
the  threshing-machine,  and  the  quality  of  the 
-work  it  did,  was  in  great  part  corroborated 
by  that  of  six  other  witnesses;  tliat  portion 
in  regard  to  calling  on  the  agent,  Bisliop, 
the  first  time,  and  the  communications  which 
passed  between  tliem,  by  the  testimony  of  his 
wife,  Elizabeth  Troudt,  and  in  respect  to  tlie 


return  of  the  machine  to  the  agency  by  that 
of  his  son,  Henry  Troudt,  Jr.  The  plaintiff 
recalled  Bishop  in  rebuttal,  who  contradicted 
most  of  the  evidence  of  the  defendant,  and 
also  called  and  examined  six  additional  wit- 
nesses, whose  testimony  corroborated  that  of 
Bishop  in  the  most  important  particulars. 
But  in  respect  to  the  running  of  the  machine, 
and  the  quality  of  the  work  which  it  did, 
there  is  presented  a  clear  case  of  conflicting 
testi  mony,  and  whichever  way,  and  for  which- 
ever party,  the  jury  may  have  found  the  facts, 
there  would  be  found  sufficient  evidence  to 
sustain  their  verdict. 

There  was  a  departure  from  the  terms  of 
the  order,  warranty,  or  contract,  whichjever 
it  may  be  called,  at  the  inception  of  the 
transaction;  and  it  appears  to  me,  from  the 
examination  of  both  parties,  that  it  was  not 
a  sale  within  the  terms  of  the  contract.  By 
its  terms,  the  delivery  of  the  threshing-ma- 
chine to  the  defendant,  before  a  settlement 
was  made,  is  declared  to  be  a  waiver  of  all 
claims  under  the  warranty;  and  yet,  by  his 
own  testimony,  the  agent  of  plaintiff,  through 
whom  the  contract  was  made,  consented  that 
defendant  should  take  the  machine  out,  and 
try  it,  and  see  how  it  would  run,  without 
having  executed  tlie  notes,  or  paying  the 
freight,  or  delivering  the  old  thresher,  which 
was  to  be  taken  in  part  payment.  I  do  not 
think  that  any  court,  considering  the  lack 
of  defendant's  ability  to  understand  the  En- 
glish language,  and  to  read  the  contract  it- 
self, and  considering  the  superior  intelli- 
gence and  business  capacity  cf  the  agent, 
would  bold  the  defendant  to  the  strict  letter 
of  the  contract,  under  these  circumstances. 
And  even  bad  the  defendant  been  capable 
to  read  and  understand  it,  the  contract  no- 
where gave  the  residence  or  postal  address 
of  the  plaintiff,  by  which  notice  might  be 
sent  him.  It  appears  from  the  evidence  that 
the  general  agents  of  the  plaintiff,  to  whom 
the  local  agent.  Bishop,  was,  no  doubt,  pri- 
marily responsible,  resided  and  kept  their 
business  office  at  Council  Bluffs,  Iowa,  some- 
thing more  than  100  miles  distant  from  the 
defendant,  while,  as  is  claimed,  the  plaintiff 
resides  and  carries  on  his  business  at  Can- 
ton, Ohio,  nearly  a  thousand  miles  away. 
There  can  be  no  doubt,  from  the  testimony, 
which  WHS  accepted  by  the  jury,  that  within 
less  than  five  days  from  the  commencement 
of  tlie  defendant's  effort  to  run  the  thresh- 
ing-machine, he  applied  to  the  local  agent, 
and  notified  him  that  the  machine  did  not 
operate  satisfactorily,  and  required  him  to 
put  it  in  order,  to  make  it  run  in  accordance 
with  the  terms  of  the  warranty;  that  the 
local  agent  then  promised  him  to  write  to 
the  general  agency  at  Council  Bluffs,  and 
have  an  expert  in  the  plaintiff's  employment 
sent  on  to  remedy  the  defects  complained  of. 
It  should  have  been  stated  that  when  Bishop, 
the  local  agent,  allowed  the  defendant  to  take 
away  the  machine  and  try  it,  outside  of  tlie 
terms  of  the  written  contract,  he,  also,  out- 
side of  those  terms,  sent  a  local  oxperjLma- i 
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fkinist  with  him  to  set  it  op,  oompleto  for 
nnning,  but,  as  it  appears,  without  much 
•uccesa.  It  will  be  observed  that  upon  Bishop, 
the  local  agent,  telegraphing  the  general 
agent,  at  Council  Bluffs,  in  accordance  with 
kis  promise  to  defendant,  the  expert  macbin- 
isl  in  the  employment  of  the  plaintiff  was 
absent  on  similar  business  in  a  distant  county 
•f  the  state,  so  tliat  considerable  more  Ihan 
ive  days  had  elapsed  before  It  was  possible 
for  him  to  reach  Hamilton  county,  or  the 
place  of  residence  of  defendant;  but  this  ex- 
pert, P.  £.  English,  finally  did  appear,  and 
worked  on  the  machine,  endeavoring  to  put 
it  in  order  and  mnke  it  run  satisfactorily, 
in  accordance  with  the  terms  of  the  war- 
ranty. 

Upon  the  evidence  of  these  facts,  the  court 
gave  to  the  jury  the  instructions  complained 
•f,  No8.  3  and  4,  aa  follows:  "(S)  You  are 
instructed  that  by  its  terms  the  warranty 
provides  that  if  inside  of  five  days  from  the 
day  at  the  first  use  of  said  machine  it  shall 
fail  to  fill  the  warranty,  the  defendant  shall 
^ve  written  notice  to  the  plaintiff,  and  to 
the  local  agent  from  whom  the  machine  was 
purchased,  stating  wherein  it  fails  to  fill  the 
warranty.  If  you  find  that  the  defendant, 
within  five  days  after  starting  said  machine, 
gave  the  local  agent  verbal  notice  stating 
wherein  be  claimed  the  machine  failed  to  fill 
the  warranty,  and  that  such  local  agent  no- 
tified the  general  agent  of  plaintiff  to  send  an 
expert  to  fix  or  adjust  said  machine,  and 
that  said  general  agents  then  sent  an  expert 
to  said  machine  to  fix  and  adjust  it,  and 
said  expert  did  attempt  to  adjust  the  same 
and  failed,  this  would  be  a  waiver  of  the 
written  notice  requlrKi  by  the  warranty. 
^)  If  you  find  from  the  evidence  that  the 
machine,  with  proper  use  and  management, 
would  not  and  did  not  do  as  good  work  as 
any  other  machine  of  the  same  size,  and  you 
further  find  from  the  evidence  that  the  de- 
fendant within  five  days  after  starting  said 
machine  gave  the  local  agent  verbal  notice 
stating  wherein  he  claimed  the  machine 
failed  to  fill  the  warranty,  and  that  such  local 
agent  notitied  the  general  agents  of  the 
plaintiff  to  send  an  expert  to  Qx  said  ma- 
•hine,  and  tiiatsaid  general  agents  then  sent 
an  expert  to  said  machine  to  fix  and  adjust 
it,  and  that  said  expert  attempted  to  adjust 
the  same,  and  you  further  find  that  said  ex- 
pert failed  to  adjust  the  same  so  as  to,  with 
proper  use  and  management,  do  aa  good  work 
as  any  other  machine  of  the  same  size  in  the 
same  kind  and  condition  of  grain,  and  that 
the  defendant  thereafter  within  a  reasonable 
time  returned  said  machine  to  the  plaintiff's 
local  agent,  then  your  verdict  should  t>e  for 
the  defendant."  And  the  court  refused  to 
give  instruction  No.  2  asked  by  the  plaintiff, 
as  follows:  "If  you  find  that  the  defendant 
did  not  give  written  notice  to  the  plaintiff  of 
the  alleged  defects  in  the  machine,  within 
five  days  from  the  time  of  the  first  use  of 
the  machine,  then  you  must  find  for  the 
plaintiff,  and  assess  its  damages  at  tire  con- 


tract price  of  the  machine,  with  seven  per 
cent,  interest  thereon  from  August  5, 1887." 
It  sufiiciently  appears  from  the  testimony  of 
Bishop  and  EngUsh  on  the  part  of  plaintiff 
that  it  had  a  general  agency  at  Council 
Bluffs  for  the  management  of  its  business 
in  this  state,  and  that  a  duty  of  said  agency 
Consisted  in  the  employment  of  one  or  more 
expert  machinists,  experienced  in  the  run- 
ning, repairing,  and  adjusting  of  its  machines, 
and  that  it  was  the  special  business  of  the 
expert,  upon  the  agency  being  called  on  foi 
that  purpose,  to  attend  upon  tlie  local  agency 
in  order  to  remedy  defects  complained  of  in 
its  macliines,  sold  at  the  local  a^^encies;  and 
in  effect  to  make  good  the  terms  of  its  war- 
ranty. It  is  obvious  that  had  the  defendant 
written  to  the  plaintiff  at  Canton,  Ohio,  giv- 
ing notice  that  the  machine,  bought  of  local 
agent  Bishop  at  Aurora,  would  not  work,  the 
only  thing  the  plaintiff  would  have  done 
would  have  been  lo  write  or  telegraph  to  its 
general  agency  at  Council  Bluffs  to  send  En- 
glish, or  other  expert,  to  Aurora,  Neb.,  to  see 
what  was  the  difficulty  with  the  defendant's 
machine,  and  to  remedy  any  defect  found  in 
it.  Exactly  this  was  done,  through  the  cor- 
respondence of  the  local  agent,  and,  such 
being  the  case,  to  now  bold  that  the  defend- 
ant had  forfeited  his  rights  under  the  war- 
ranty, by  Caiilng  to  do  the  formal  and  su- 
pererogatory act  of  writing  a  letter  to  the 
plaintiff,  to  an  address  probably  unknown,  to 
request  something  already  being  done,  or  at- 
tempted to  be  done,  through  the  same  means, 
to  be  provided  by  the  plaintiff  for  the  same 
purpose,' would  be  but  a  substitution  of  for- 
malities for  practical  execution,  and  of  techni- 
calities for  business  sense.  I  think  the  tria> 
court  took  the  correct  view  of  tiie  ease,  and 
tluit  the  instructions  given  were  proper,  and 
were  applicaUe  to  the  evident  e  and  tlie  law 
of  the  case.  The  plaintiff's  instruction, 
being  but  the  negative  proposition  of  those 
given,  was  properly  refused  by  the  court. 
The  errors  assigned  as  to  the  admission  of 
testimony  for  the  defendant,  and  the  exclu- 
sion of  that  offered  for  the  plaintiff,  and  as 
to  errors  of  law,  excepted  to  on  the  trial,  not 
being  argued  by  the  plaintiff  in  error,  will 
not  be  further  considered  here.  The  judg- 
ment of  the  district  eouit  is  affirmed.  The 
other  Judges  concur. 


Bajilass  v.  Braasoh. 

(Suprams  Court  of  Nebraska.    July  11, 18S9.) 

Tbovxb  ajtd  CoirvERSio:^ — Bvidbnob— D^itAeBS— 
Writ  or  Brrob — ^Rbtibw. 

1.  AiBdavits  used  in  the  distiiot  court  will  not 
be  ooasidered  in  this  court  <a  error  prooeedinn, 
unless  made  part  of  the  record,  which  can  orai- 
narilv  be  done  only  by  means  of  a  bill  of  esoei»- 
tlons.    Walker  v.  Lutz,  U  Neb.  274,  15  N.  W.  Bap. 

ssa. 

2.  In  an  action  for  the  wrongful  taking  sad  oon- 
rersion  of  goods,  the  fair  marlcat  value  of  the 
goods  at  the  time  and  plaoe  of  the  taking  Is  ordi- 
narily the  true  measure  of  damages.  This  is  so 
where  the  defendant  is  a  sherUt,  and  seeks  to  jii»- 
tify  the  taking  under  an  ezeoution,  and  whera 
the  good  faith  of  suoh  olBoer  la  ondottbted. 
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8.  An  instrnottcm  asked  for  br  defendant  held 
properly  refused,  as  not  applicable  to  or  based  up- 
on we  evidence  in  the  case. 

4.  The  reception  in  evidence  of  the  replevin 
bond  in  another  action,  and  the  overruling  of  de- 
fendant's objeotloa  to  "any  evidence  regarding 
such  replevin  bond,"  7i«{(I  no  error. 

5.  The  rejection  of  the  schedule  of  appraisement 
of  the  property  replevied  in  the  former  case  as 
well  as  of  oral  testimony  of  the  value  of  said 
goods  as  fixed  by  the  appraisers,  when  offered  in 
evidence,  held  no  error. 

S.  The  damages  given  by  fbe  verdict  are  not  ex- 
oeesive. 

{Syllaimt  by  the  Court.) 

Error  from  district  court,  Adams  county; 
Oaslin,  Judge. 

Action  by  John  Braasch  against  D.  L. 
Barlass  for  damages  for  wrongful  taking  of 
goods  and  chattels.  From  an  order  denying 
a  new  trial,  defendant  appeals. 

W.  L.  ifarshall  and  Cappa  it  MeCreaty, 
for  plaintiff  in  error.  Bmoen  it  Sotppntr, 
for  defendant  in  error. 

Cobb,  J;  This  cause  was  brought  to  this 
court,  on  error,  from  the  district  court  of 
Adams  county.  The  plaintiff  below  alleged 
that  on  February  2,  188ii,  he  was  the  owner 
in  possession  of  certain  goods  and  chattels 
comprising  his  stoclc  of  merchandise  and 
hardware  Tenumerated  in  the  petition)  of  the 
value  of  si, 500,  and  that  on  said  day  the  de- 
fendant below. wrongfully  obtained  posses- 
sion of  the  same,  and  converted  the  goods  to 
his  own  use,  to  the  damage  of  the  plaintiff 
•1,500;  and  prays  judgment,  etc.  The  de- 
fendant answered,  denying  each  and  every 
allegation;  and  set  up  that  plaintiff's  pur- 
ported ownership  of  the  goods,  wares,  and 
merchandise  mentioned  was  derived  through 
a  certain  purport(;d  chattel  mortgage  made 
by  tlie  plaintiff's  brother,  one  Henry  F. 
Braasch,  to  plaintiff,  April  12,  1887,  pur- 
porting to  convey  to  plaintiff  his  stock  of 
hardwiire,  and  store  fixtures  situate  on  lots 
10  and  12.  in  block  28.  of  Hastings,  Keb.; 
and  that  the  said  mortgage  was  given  for 
tiie  purpose  of  hindering,  delaying,  and  de- 
frauding the  creditors  of  Henry  F.  Braasch, 
and  is  therefore  void.  The  defendant  also 
set  up  that  the  mortgagor  kept  possession, 
and  had  the  exclusive  control  and  man- 
agement, of  the  mortgiiged  goods,  and  con- 
tinued to  sell  the  same,  in  the  usual  course 
of  trade,  from  the  date  of  tlie  mortgage 
to  January  18,  1888,  with  the  permission 
and  consent  of  the  plaintiff,  and  applied 
the  proceeds  to  bis  own  use,  viz.,  |Mying 
to  the  plaintiff  9155.80  in  satisfaction  of 
a  debt  not  secured  by  the  mortgage,  apply- 
ing the  proceeds  of  sales  to  the  payment  of 
the  running  expenses  of  the  store  in  which 
the  goods  were  kept  and  sold,  and  to  the  liv- 
ing expenses  of  himself  and  family,  and  to 
the  payment  of  other  debts,  and  other  need- 
less expenses,  the  purchase  of  large  quanti- 
ties of  liquors  for  his  own  and  utliers'  uses, 
and  expenses  of  sickness  of  himself,  in  the 
fall  of  1887,  from  the  excessive  drinking  of 
liquors  so  purchased  with  the  proceeds  of  the 


sales  of  the  mortgaged  goods.  The  defend- 
ant further  sets  up  that  there  never  was  ai^ 
consideration  passed  from  plaintiff  to  Heniy 
F.  Braasch  for  the  execution  of  said  mort- 
gage; and  states  the  fact  tliat  he  is  sberilf 
of  said  county,  and  obtained  possession  at 
said  goods,  as  such  officer,  by  virtue  of  an 
order  of  execution  from  the  county  court  «( 
said  county,  dated  February  2,  1888,  con- 
manding  him  to  collect  the  'amount  of  a 
judgment  in  favor  of  the  Peninsular  Stoiw 
Company,  of  Chicago,  III.,  rendered  in  said 
county  court  January  28,  1888,  against  sai4 
Henry  F.  Braasch,  for  9605.68,  with  interest 
and  costs,  out  of  the  goods  and  chattels  of 
said  mort^gor;  and  that  the  taking  of  the 
goods,  and  all  proceedings  therein,  were  had 
and  done  under,  and  by  virtne  of,  said  exe- 
cution, and  in  accordance  with  law.  The 
defendant  alleges  that  on  January  18,  1888, 
the  plaintiff  claimed  to  take  possession  of 
the  goods  under  the  chattel  mortgage,  whe* 
demand  was  made  for  the  same  under  tlM 
execution,  and  that  he  voluntarily  surren- 
dered possession  without  claiming  to  have 
any  interest  or  right  to  the  possession  tiiere- 
of ;  that  he,  neither  at  the  time  of  the  taking 
of  the  goods  by  defendant,  nor  at  any  Time 
thereafter,  made  any  demand  of  defendant 
for  the  return  of  the  goods,  or  claimed  t« 
have  any  interest  in,  or  right  to,  the  posses- 
sion thereof,  other  than  by  the  bringing  of 
this  suit;  and  whatever  interest  or  right 
plaintiff  may  have  bad  in  and  to  said  goods 
lias  been  waived  and  surrendered  by  volun- 
tarily delivering  the  same  to  defendant  te 
have  the  same  sold  under  the  execution  to 
pay  the  said  judgment  debt  of  9505.68,  and 
costs,  and  the  plaintiff  now  estopped  from 
claiming  any  interest  in  or  right  to  the  same; 
with  prayer  for  judgment,  etc.  The  plain- 
tiff's reply  denies  each  and  aywj  allegation 
of  the  new  matter  set  up  by  defendant. 
There  was  a  trial  to  a  jury,  with  Umling  and 
verdiil  for  the  plaintiff  for  {1,026.38,  and 
judgment  for  that  amoant,  and  959.73  costs. 
The  defendant's  motion  for  a  new  trial  was 
overruled,  and  the  cause  brought  up  on  the 
following  assignments  of  error:  (1)  The 
court  erred  in  allowing  plaintiff  oalow  to 
base  his  title  to  the  goods  on  a  replevin  bond 
given  to  Burger  Bros,  and  Alexander  &  Co. 
(2)  In  admitting  in  evidence  the  replevin 
bond  mentioned.  (3)  In  admitting  any  evi- 
dence regarding  the  replevin  bond.  (4)  In 
excluding  the  evidence  of  the  appraisal  of 
the  goods  replevied.  (5)  In  giving  oral  in- 
structions to  the  jury,  by  reading  to  the  jury 
from  a  law-book,  after  the  giving  of  oral  in- 
structions had  been  objected  to.  (6)  In  not 
reducing  said  instructions  to  writing,  as  re- 
quired by  law.  (7)  In  not  having  the  in- 
structions reduced  to  writing  by  the  re- 
porter and  filed  with  the  clerk  before  giving 
them  to  the  jury.  (8)  In  uot  filing  with  thn 
clerk  any  of  the  instructions  to  the  jury  b» 
fore  giving  the  same.  (9)  In  giving  oral 
instructions  to  the  jury.  (10)  In  giving 
oral  explanations  of  instructions  to  tlie  jury,- 
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(11)  In  giving  oral  instructions  to  the  Jury, 
without  tiie  request  of  tiie  attornej  in  the 
case.  (12)  Excessive  damages  given  under 
the  influence  of  passion  or  prejudice.  (13) 
The  verdict  is  not  sustained  by  sufBcient  evi- 
dence. (14)  It  is  contrary  to  iaw.  (15)  In 
refusing  to  give  instructions  1  and  2  asked 
for  defendant.  (16)  The  court  erred  in  over- 
ruling the  motion  for  a  new. trial. 

It  appears  ftom  the  bill  of  exceptions  that 
one  Henry  F.  Braasch,  of  Hastings,  was  tlie 
owner  of  a  stock  of  hardware,  etc.,  and  that 
he  mortgaged  the  same  to  the  defendant  in 
error  in  this  case  (John  Braasch,  of  Minne- 
sota) to  secure  the  payment  of  $2,034,  and 
interest.  This  mortgage  was  duly  Qled  in 
the  clerk's  office  of  Adams  county,  April  14, 
1887.  On  January  19,  1888,  as  claimed  by 
the  defendant  in  error,  there  remained  due 
and  unpaid  of  said  sum  for  which  the  mort- 
gage was  given  S544.21,  whereupon  the  de- 
fendant in  error  seized  the  mortgaged  prop- 
erty for  the  purpose  of  foreclosing  the  mort- 
gage; that  on  the  evening  of  said  19th  Jan- 
uary, Burger  Bros,  and  Alexander  &  Co., 
creditors  of  Henry  F.  Braasch,  the  mortgagor, 
commenced  an  action  in  the  county  court  of 
Adams  county,  by  attachment  against  Henry 
F.  Braasch,  and  levied  upon  and  attached 
said  stock  of  goods,  and  took. them  out  of  the 
possession  of  the  mortgagee,  the  defendant 
in  error  herein.  On  the  next  day,  January 
20,  1888,  John  Braasch,  the  mortgagee, 
brought  an  action  of  replevin,  in  the  district 
court  of  said  county,  against  the  sherifF,  (the 
plaintiff  in  error  herein,)  which  writ  was 
placed  in  the  hands  of  the  coroner  of  said 
county,  who  served  the  same,  and  replevied 
the  mortgaged  goods  out  of  his  hands,  and 
caused  the  same  to  be  appraised  according  to 
law  and  valued  at  $801.60;  that  thereupon 
the  plaintiff  in  said  action  (defendant  In  error 
herein)  caused  an  undertaking  to  be  executed, 
by  two  approved  sureties,  to  the  sheriff  (de- 
fendant therein)  in  91,605,  which  undertak- 
ing, after  setting  forth  that  John  Braasch 
bi^  caused  an  order  of  delivery  of  a  certain 
stock  of  hardware,  etc.,  to  be  issued  out  of 
the  district  court  of  said  county,  in  a  case 
then  pending,  wherein  John  Braasch  was 
plaintiff  and  David  L.  Barlass  was  defend- 
ant, and  also  reciting  the  delivery  of  said  or- 
der to  F.  L.  Brown,  coroner,  and  the  taking 
by  the  coroner  of  the  goods  and  chattels,  and 
the  valuation  of  the  same  by  two  responsible 
persons  under  oath  at  $801.60,  the  signers 
undertook,  in  the  penal  sum  stated,  that  said 
John  Braasch,  plaintiff,  should  duly  prose- 
cute his  action  and  pay  all  damages  and  costs 
which  might  be  awarded  against  him,  and 
should  return  said  property  to  the  defendant 
in  case  judgment  for  the  return  thereof  should 
be  render^  against  the  plaintiff  therein, 
which  undertaking  was  duly  approved  and  ac- 
cepted by  the  coroner,  and  by  him  returned 
and  Qled  in  the  clerk's  office  of  said  county; 
whereupon  the  coroner  delivered  the  said 
goods  and  chattels  to  the  plaintiff  in  said  ac- 
tion of  replevin.  ISo  far  as  appears,  the  action 


is  still  pending  and  undetermined  in  the  dis- 
trict court  of  Adams  county;  but,  on  Febru- 
ary 2d  foUowing,  the  Peninsular  Stove  Com- 
pany, also  a  creditor  of  the  said  Henry  F. 
Braasch,  the  mortgagor,  having  a  judgment 
against  llie  mortgagor  in  some  court  of  said 
county,  but  in  which  one  does  not  appear, 
caused  an  expcution  to  be  issued  and  levied 
upon  said  goods,  took  them  into  possession, 
and  subsequently  sold  them  to  satisfy  said  ex- 
ecution, for  which  transaction,  and  for  the 
value  of  the  goods,  this  suit  is  brought. 

There  is  no  dispute  as  to  these  facts.  The 
evidence  is  somewhat  conflicting  as  to  the 
value  of  the  goods,  but,  so  far  as  that  can  be 
material  to  this  review,  it  is  settled  by  tlie 
verdict  in  the  court  below.  The  fifth,  sixth, 
seventh,  eighth,  uinth,  tenth,  and  eleventh 
errors  assigned  in  the  petition  in  error  re- 
late to  the  manner  of  giving  instructions  to 
the  jury  by  the  trial  court.  Attached  to  Uie 
record  in  the  case  is  an  affidavit  of  one  of  the 
attorneys  of  plaintiff  in  error,  setting  out  that 
in  giving  the  instructions  to  the  jury  in  the 
case,  and  after  affiant  had  objected  to  the  giv- 
ing of  oral  instructions,  and  against  the  ob- 
jections of  affiant,  the  court  gave  to  the  jury 
oral  instructions  by  reading  from  a  law-book 
tothejury.anddid  not  reduce  the  same  to  writ- 
ing as  required  by  law,  and  that  the  same  were 
not  taken  down  by  a  stenographer  and  re- 
duced to  writing  as  required  by  law,  and  that 
none  of  the  instructions  given  by  the  court 
were  filed  with  the  clerk,  as  required  by  law. 
before  the  same  were  given  to  the  jury,  and 
that  the  court  gave  oral  explanations  of  the 
same  to  the  jury.  The  defendant  in  error 
moved  to  strike  this  from  the  flies  of  the  case, 
for  the  I  eason  that  the  same  was  not  properly 
authenticated  and  preserved  by  bill  of  ex- 
ceptions, which  motion  was  submitted  with 
the  issues  in  the  case.  It  has  been  so  often 
held  in  this  court,  that  the  necessity  for  re- 
peating it  seems  superfluous,  that  affidavits 
taken  for  the  purpose  of  procuring  a  new 
trial  will  not  be  considered  by  the  court  un- 
less duly  authenticated  and  preserved  by  bill 
of  exceptions.  The  affidavit,  therefore,  can- 
not be  considered.  As  applicable  to  what 
has  been  said,  I  will  call  attention  to  the  fact 
that  in  the  journal  entry  of  the  proceedings 
of  the  court  on  the  day  of  the  trial,  and  im- 
mediately following  the  giving  of  the  state- 
ment of  the  charge  of  the  court  to  the  jury, 
is  the  following  entry:  "And,  after  the  in- 
structions had  been  read  to  the  jury,  tlie 
counsel  for  both  parties  consented  that  the 
presiding  judge  should  read  to  the  jury  the 
case  of  Davis  v.  Scott,  from  22  Neb.  154.  [34 
N.  W.  Rep.  353.]"  It  also  appears  from  the 
record  that  the  two  instructions  given  by  the 
court  on  its  own  motion  were  filed  by  the 
clerk  on  the  2Uth  June,  1888,  which  was  the 
day  of  the  trial;  that  the  third  and  fourtti  in- 
structions followed  the  above  without  any 
title  showing  whether  they  were  given  by  the 
court  on  its  own  motion  or  at  the  request  of 
one  of  the  parties.  Both  are  marked  "Given" 

on  the  margin,  and,  at  the,  bottom  of  the 
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fourth,  a  copy  of  tlie  Indorsement,  with  the 
title  of  the  case,  the  word  "Instructions," 
with  the  docket  number  marked  "Filed  June 
20,  1888,"  attested  by  the  signature  of  the 
clerk.  The  first  instruction  asked  by  the 
plaintiff  appears  to  have  been  indorsed :  "To 
the  giving  of  this  instruction  the  defendant 
excepts,"  signed  by  counsel.  "Refused,  and 
excepted  to  by  plaintiff."  Instructions  of 
court,  filed  June  20, 1888,  signed  by  the  clerk. 
The  second  instruction  asked  for  by  defend- 
ant, and  "No.  1  without  given  authority,  but 
taken  to  be  the  plaintiff's,  were  Imth  refused, 
and  were  sufficiently  indorsed  to  that  effect. 
Even  had  the  affidavit  been  presented  by  bill 
of  exceptions,  the  record,  imperfect  as  it  is 
in  some  respects,  would  liave  to  control  those 
points  of  difference  between  it  and  the  atll- 
davit.  I  think  it  may  be  stated  as  authorita- 
tive that  as  to  those  facts  which  occur  in  the 
face  of  a  trial  court,  and  which  enter  into  the 
journal  of  the  proceedings,  the  record  must 
be  the  sole  evidence  of  such  facts  in  this 
court.  I  need  not  say  that  these  records  are 
sometimes  imperfect  and  faulty,  and  that 
tliere  are  well-known  methods  by  which  in 
such  cases  they  may  be  rectified  and  made  to 
show  the  facts  as  they  occurred ;  but  these 
proceedings  mustbedirect.  and  not  collateral. 
When  parties  bring  a  record  to  this  court, 
and  make  no  suggestion  of  its  diminution,  or 
ask  any  orders  agninst  the  officers  of  the  court 
below,  who  are  responsible  for  it,  tliey  should 
understand  that  the  cause  must  l>e  considered 
here  upon  the  record  as  it  is,  and  not  what  it 
possibly  might  be. 

The  fifteenth  assignment  is  based  upon  the 
refusal  of  the  court  to  give  tlie  first  and 
second  instructions  asked  by  the  defendant 
as  follows:  "(1)  If  you  find  that,  at  the 
time  of  the  seizure  of  the  goods  on  execution 
by  tlie  defendant,  the  plaintiff  was  in  pos- 
session of  the  goods,  and  that  he  voluntarily 
surrendered  the  possession  of  the  same  to 
the  defendant  without  claiming  to  have  any 
interest  in  or  right  to  the  possession  thei-eof, 
and  that  said  plaintiff  never  made  any  de- 
mand uf  defenilant  for  the  same  other  than 
by  the  bringing  of  this  suit,  you  will  find  for 
the  defendant.  (2)  If  you  find  from  the 
evidence  that  the  plaintiff  was  the  owner 
and  entitled  to  the  possession  of  the  goods 
mentioned  in  his  petition,  and  that  they  were 
wrongfully  taken  by  the  defendant,  and  you 
also  find  that  the  stock  uf  goods  sold  for  all 
they  could  be  sold  for  at  public  auction,  you 
will  find  for  the  plaintiff,  and  assess  his  dam- 
ages at  the  amount  for  whicli  the  goods  sold 
at  the  execution  sale,  deducting  therefrom 
the  necessary  expenses  of  such  sale."  The 
second  instruction  was  properly  refused. 
The  proposition  that  where  goods  are  wrong- 
fully taken,  even  by  a  sheriff,  and  sold  at 
pnblic  vendue  upon  a  writ,  the  owner  of  the 
goods,  from  whom  they  have  been  wrongful- 
ly taken,  is  entitled  only  to  the  amount  for 
which  they  may  have  been  sold,  as  the  meas- 
ure of  his  damages,  is  one  which  cannot  be 
approved.    On  the  contrary,  it  is  the  fair 


market  value  of  the  goods  at  the  time  and 
place  of  the  wrongful  taking  and  conversion 
which  constitutes  the  true  measure  of  liis 
damages.  Tlie  first  instruction  was  right-' 
fully  refused  for  the  reason  that  it  is  not  ap- 
plicable to  the  facts  in  evidence  in  the  case. 
It  would  probably  have  been  applicable,  and 
proper  to  have  been  given,  had  there  been 
evidence  tending  to  prove  that  the  plaintiff 
consented  to,  or  acquiesced  in,  the  taking  of 
the  goods  by  the  sheriff,  and  no  evidence 
given  of  a  demand  of  the  plaintiff  or  his 
agent  for  the  goods  previous  to  their  sale  by 
the  sheriff.  But  there  is  an  entire  absence 
of  the  consent  or  acquiescence  of  the  plain- 
tiff in  the  taking  of  the  goods,  and  thiTe  is 
evidence  in  the  testimony  of  Christopher 
Hoeppnerthat  he  was  the  regularly  appointed 
agent  of  the  plaintiff,  and,  as  such,  trans- 
acted his  business  at  Hastings,  and  that 
after  the  goods  were  taken  by  the  sheriff,  be- 
fore the  sale,  he  made  a  demand  of  him,  on 
the  part  of  the  plaintiff,  for  the  goods,  and 
that  the  defendant  replied  that  he  had  a  suf- 
ficient indemnity  bond,  and  that  he  would 
bold  the  goods  under  it.  The  truth  of  this 
testimony  was  not  denied  by  the  defendant, 
although  he  was  afterwards  on  the  stand, 
recalled  as  a  witness  in  his  own  behalf,  and 
examined  by  his  counsel.  The  first,  second, 
and  third  errors  will  be  considered  together. 
As  to  the  first,  I  will  only  observe  tliat  I 
know  of  no  means  by  which  the  court  could 
have  prevented  the  plaintiff  basing  his  title 
to  the  goods  on  a  replevin  bond.  Indeed,  I 
suppose  that  this  assignment  was  only  in- 
tended by  counsel  as  introductory  to  the 
second  and  third  assignments.  The  objection 
to  admitting  in  evidence  the  replevin  bond, 
and  "admitting  any  evidence  regarding  tlie 
replevin  bond,"  are  substantia]  objections, 
and  will  be  further  considered.  These  goods, 
as  appears  from  the  weight  of  testimony, 
and  as  found  by  the  verdict,  were  rightfully 
in  the  possession  of  the  plaintiff  for  the  pur- 
pose of  foreclosing  the  mortgage  which  he 
held  thereon.  Tliey  were  levied  on  and 
ti\ken  from  bis  possession  by  the  sheriff  under 
an  execution  in  favor  of  Burger  Bros,  and 
Alexander  &  Co.  In' order  to  protect  his 
lien  the  plaintiff  replevied  them  from  the 
possession  of  the  sheriff.  To  do  this  he  was 
obliged  to  and  did  give  the  replevin  bond  re- 
ferred to.  By  the  terms  of  this  bond  his 
sureties  were  bound  to  redeliver  the  goods  to 
defendant  in  the  replevin  action  in  the  con- 
tingency of  judgment  being  rendered  for  the 
defendant  in  said  action.  Fending  the  de- 
termination of  the  action,  and  before  the  de- 
cision thereof,  the  goods  were  in  the  custody 
of  the  law.  Had  such  bond  not  been  given 
by  the  plaintiff  within  24  hoursrfrom  the  tak- 
ing of  the  property  under  the  order  of  re- 
plevin, it  would  have  become  the  duty  of  the 
coroner  to  have  returned  the  property  to  the 
defendant,  which  the  law  presumes  he  would 
have  promply  done.  See  sec.  188,  Code  Neb. 
In  that  case  it  would  have  become  competent 
for  the  sheriff  to  have  levied  the  execution  of> 
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the  Peninsular  Stove  Company  upon  the 
same,  subject,  of  course,  to  his  levy  thereon 
already  made.  It  was,  then-fore,  not  only 
proper  but  necessary  for  the  plaintiff,  in  the 
case  at  bar,  to  plead  and  to  prove  the  giving 
of  the  replevin  bond  in  the  i-ase  referred  to. 
Errors  1,  2>  and  3  must  therefore  be  over- 
ruled. 

The  fourth  ground  of  error  assigned,  "in 
excluding  the  appraisal  of  the  goods  re- 
plevied," is  doubtless  mainly  based  upon  the 
following  clause  at  the  close  of  the  bill  of  ex- 
ceptions: "Defendant's  counsel  offer  in  evi- 
dence the  appraisement  in  the  replevin  case. " 
Defeudant's  Exhibit  2.  Objected  to  by  plain- 
tiff, and  the  objection  sustained,  but  prob- 
ably, also,  in  part,  upon  the  refusal  of  the 
court  to  allow  F.  C.  Ashidl,  a  witne.ss  on  the 
part  of  defendant,  and  one  of  the  appraisers 
in  the  replevin  suit,  to  answer  the  following 
question:  "What  was  that  estimate  or  in- 
voice,— what,  in  your  opinion,  was  the  value 
of  the  goods  at  that  time?"  The  plaintiff's 
objection  to  this  evidence  was  sustained  by 
the  court,  and  the  question  overruled.  Sec- 
tions 181. 182,  183.  184.  and  185  of  the  Code 
provide  for  tlie  manner  of  commencing  ac- 
tions of  replevin.  Section  186  provides  that 
"the  sheriff  or  other  officer  shall  not  deliver 
to  the  plaintiff,  his  agent  or  attorney,  ttie 
property  so  taken,  until  there  has  been  ex- 
ecuted by  one  or  more  sureties  of  the  plain- 
tiff a  written  undertaking  to  the  defendant 
in,  at  least,  double  the  value  of  the  property 
biken,  to  the  effect  that  the  plaintiff  shall 
duly  prosecute  the  action,  and  pay  all  costs 
and  damages  which  may  be  awarded  against 
him,  and  return  the  property  to  the  defend- 
ant in  case  judgment  for  the  returu  of  the 
property  is  rendered  against  him;  and  the 
undertidcing  shall  be  returned  with  the  or- 
der." Section  187  provides  "that,  for  the 
purpose  of  fixing  the  amount  of  the  under- 
taking, the  value  of  the  property  shall  be  as- 
certained by  the  oaths  of  two  or  more  respon- 
sible persons,  whom  the  sheriff  or  other 
officer  shall  swear  truly  to  assess  the  value 
thereof,"  This  section  expresses  the  sole 
purpose  for  wliicli  the  value  of  the  property 
shall  be  ascertained.  •It  does  not  even  pro- 
vide that  a  schedule  or  appraisement  of  it 
shall  be  made  out;  but  good  practice  requires 
that  such  should  be  done,  especially  when 
the  articles  of  property  levied  upon  are 
numerous.  But  it  need  scarcely  be  said  that 
this  value,  assessed  by  the  persons  appointed 
as  appraisers,  is  not  made  evidence  to  be 
used  in  court.  While  I  will  not  say  tliat 
cases  may  not  arise  In  which  such  evidence 
may  be  admissible  for  some  purposes,  yet  no 
occasion  existed  in  this  case  for  its  intro- 
duction, and  the  rejectidn  by  the  court  of  the 
paper  exhibit  when  offered,  as  well  as  the 
oral  testimony  of  the  witness  of  the  value  of 
the  property  as  appraised,  are  obviously 
correct.  The  12th,  13th.  14th,  and  16th  er- 
rors assigned  will  be  considered  together,  as 
they  are  but  varied  attacks,  under  different 
forms  of  expression,  against  the  verdict  of  the 


jury.  It  is  stated,  in  effect,  titat  the  verdict 
of  the  jury  must  l>e  held  to  settle  the  questions 
of  the  bonaftdet  of  the  plaintiff's  mortgage, 
and  of  his  possession  of  the  goods  under  ii  at 
tiie  time  of  their  seizure  and  conversion  by 
the  defendant.  Their  valuie  is  also  fixed  1^ 
the  verdict,  there  being  evidimee  to  sustain 
it.  Henry  F.  Braasch  testified  to  the  value 
of  the  property  to  the  sum  of  $1,106.14. 
The  witness  G.  W.  Green  testified  to  tlia 
value  at  $1,200.  while  F  C.  AshaU  and 
other  witnesses  on  the  part  of  defendant 
fixed  the  value  of  the  property  at  $70Q.  The 
jury  it  seems  struck  a  medium,  and  doubtless 
considered  all  of  this  evidence,  and,  as  they 
not  unusually  do,  fixed  upon  a  value  between 
the  higher  and  lower  estimates;  and,  being 
the  sole  judges  of  the  evidence,  their  estimate 
must  control.  It  will  be  obsei'ved  that  no 
error  is  assigned,  or  exception  taken,  in  Ibe 
petition  in  error,  to  the  instructions  given  by 
the  court  on  its  own  motion,  or  to  tliuse  given 
as  asked  by  the  defendant  in  error.  The  giv- 
ing of  these  instructions  will  not  be  further 
considered.  The  judgment  of  the  district 
court  is  affirmed.    The  other  Judges  concur. 


CABTEB  v.  iiUNSON. 

{.Supreme  Court  dJ  NebrcuHta.    July  11, 1869.) 
Tiiovsa  AHD  Co:rvHisioii. 

No  qoflstloa  of  law  is  involred  in  the  case.  Tlie 
judgment  of  the  diatrict  oourt  U  found  to  be  sus- 
tained In  part  b;  the  evidence  in  support  of  some 
of  the  items  charged  in  the  petition  of  defendant 
in  error.  As  to  other  items  obar^ed,  the  judgment 
of  the  district  court  is  not  Bustamed  by  Buffleienl 
evidence,  and  Is  reversed,  unless  defendant  in  er- 
ror remits  fSSS  therefrom  within  60  days,  in  which 
case  the  judgment  of  the  district  oourt  is  affirmed 
for  KW,  with  legal  interest  from  ita  data.  The 
costs  in  this  court,  in  caa«:  such  remittitur  ia  filed, 
will  be  equally  divided  between  the  parties. 

(Syllabua  bu  the  Court.) 

Error  from  district  court,  Adams  county; 
Morris.  Judge. 

Action  by  Phoebe  Ann  Munson  against 
Tliomas  W  Carter  tor  oonvenion  of  per- 
sonal property.  From  an  order  denying  a 
new  trial,  defendant  brings  error. 

DUworth,  Smith  dt  Dilmorth,  for  plain- 
tiff in  error.  /.  B.  CeasTia,  for  defendant  in 
error. 

Beese,  0.  J.    Defendant  in  error  insti- 
tuted her  action  in  the  diatrict  oourt  of  Ad- 
ams county  against  plaintiff  in  error,  by 
which  it  was  sought  to  recover  the  sum  of 
S1,50U  as  damages  claimed  by  her  by  reason 
of  the  alleged  conversion  by  plaintiff  in  er- 
ror of  certain  personal  property  named  in 
her  petition.   This  pleading  was  in  the  usual 
form,  and  need  not  be  further  noticed  at  tliis 
time.     To  the  petition  plaiutiff  in  error  filed 
his  answer,  consisting  of  a  geueral  denial  of 
'  each  and  every  allegation  contained  therein, 
!  and  alleging  that  in  the  year  1873  defendant 
in  error  and  her  then  husbancl,  being  in  fee- 
jble  health  and  advanced  age,  desiring  to 
'  make  some  arrangement  fur  their  sypport  in 
'  their  declining  years,  entered  into  a  contract 
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with  plaintiff  in  error,,  and  by  virtue  of 
which  it  was  then  af^reed  between  the  pnr- 
ties  tliat  plaintiff  in  error  Bhouid  support  de- 
feiKlant  in  error  and  her  husband  for  and 
during  the  remainder  of  their  lives,  and  that 
in  consideration  Iherpof  defendant  in  error 
"advanced  the  sum  of  $1,500  for  the  pur- 
chase of  tlie  S.  W  i  of  sec  30,  tp.  5  north, 
R.  11  west  of  the  6  P.  M.,  and  which  said 
real  estate  was  purcliased  :ind  deedefl  to  this 
plaintifC;"  tliat  defendant  in  error  then 
agreed  with  pluintift  in  error  tluit,  for  the 
oonsideratioin  of  pMntafi  in  error  furnishing 
the  support  of  defendunt  in  error  and  her 
husbMod,  the  land  and  all  tlie property  which 
the  defendant  In  error  tlien  had  sltould  be- 
come the  property  of  plaintiff  in  enx)r;  that, 
in  pursuance  of  tlie  contract  thus  made, 
plaintiff  in  error  entered  upon,  aad  took  poe- 
sessioQ  of,  the  real  es4ate,  and  lias  continued 
to  occupy  it  from  tliat  time  until  about  the 
year  1883;  tluit  plaintiff  in  error  kept  and 
performed  all  the  conditions  of  tlie  contract 
upon  ills  part  to  be  lieptnnd  {lerfomied  until 
Uie  19ti)  day  of  July,  1882,  wlien  the  hus- 
band of  defendant  in  eiror  died,  unA  that  he 
was  ready  and  willing  to  continue  in  the  per- 
formance of  the  conditions  of  said  contract, 
but  that  hu  was  prevented  from  so  doing  by 
reason  of  defendant  in  error's  subsequent 
marriage  with  ttei'  present  husband,  B.  F. 
Munson;  that  during  said  time  he  occupied 
all  his  time,  and  spent  tiia  money,  in  improv- 
ing tlie  land,  liaving  supported  defendant 
in  error  and  her  husband,  and  that  he  bad 
made  lasting  and  valuable  improvements  on 
said  property  to  the  amount  of  $1,200;  that 
plaintiff  in  error  paid  off,  besides  Uie  mort- 
gage, an  incumbrance  on  the  real  estate  to 
the  amount  of  $400;  tliat  he  ha  I  paid  out 
and  expended  for  defendant  in  error  and  her 
husband,  for  their  support  and  expenses,  in 
pursuance  of  the  oonditiuns  of  tlie  contract, 
a  large  sum  of  money,  amounting  to  $1,600; 
tliat  all  his  earnings  and  labor  for  these  eight 
years  had  been  expended  in  supporting  de- 
fendant in  error  and  her  husband,  his  mother 
and  father,  and  in  malting  lasting  and  valu- 
able improvements  upon  ttiereal  estate  men- 
tioned. It  was  alleged  that  the  personal 
property  mentioned  in  the  petition  of  defend- 
ant in  error  was  the  propei-ty  of  plaintiff  in 
error,  purchased  by  him  out  of  bis  own  la- 
bor, property,  and  money.  It  was  furtlier 
alleged  that  on  the  23d  day  of  May,  1883, 
the  plaintiff  and  defendant  liad  a  full  settle- 
ment of  all  differences  between  them,  where- 
by it  was  agreed  that  tlie  property  in  contro- 
versy should  be  the  property  of  plaintiff  in 
error.  To  this  answer  defendant  in  error' 
replied,  denying  each  and  every  allegation 
therein  contained,  as  hei  first  defense;  and, 
aecond,  alleging  that  the  defense  set  up  in 
the  answer  uf  plaintiff  in  error  was  the  same 
identical  answer  or  plea  made  by  him  in  the 
suit  brought  and  tried  in  tlie  district  court 
of  Adams  connty,  wherein  defendant  in  er- 
ror was  plqintiff  and  be  was  the  defendiint. 
A  portion  of  the  answer  in  the  other  suit 


was  copied  in  the  reply,  and  it  was  alleged 
that  after  the  issues  had  been  formed  a  trial 
was  had  btrfore  the  district  court,  which  re- 
suited  in  favor  of  defendant  in  error,  and 
which,  upon  appeal,  was  afi&rmed  in  the  su- 
preme court;  referring  to  Manson  r.  Garter, 
19  Neb.  293.  27  N.  W.  Bep.  208.  It  was 
also  allege>l  timt  a  l»ll  of  sale  for  the  mules 
mentioned  in  the  petition  was  given  on  tlie 
23d  diiy  of  June,  1885.  at  tlie  same  time  and 
place,  and  by  reiiaoa  of  the  same  fraud,  force, 
duresR,  and  other  mfliH>Bce  by  whicli  the 
deed  for  the  land  mentioned  in  the  former 
suit  was  obtained;  that  defendant  in  error 
never  miide  any  Mgreement  with  plaintiff  in 
error  as  to  the  purchase  of  tliem.  except  tlie 
bill  of  sale,  which  wms  obtuined  without  con- 
sideration, and  bjy  fraud,  force,  Lniiniidation, 
etc.,  on  the  part  of  plaintiff  in  error,  and 
was  therefore  not  the  free,  voiunt'Hry  act  of 
defendant  in  error.  While  the  action  above 
referred  to  was  pending  in  the  district  court, 
plaintiff  in  error  instituted  his  action  against 
defendant  in  error  for  the  sum  of  $5,410, 
damages  alleged  to  be  due  him  from  defend- 
ant in  error  for  the  items  named  in  the  peti- 
tion. It  is  not  deemed  necessary  to  copy  this 
petition  in  full,  nor,  indeed,  to  set  out  at  any 
great  length  its  oontents.  It  may  be  suffi- 
cient to  say  that  it  consisted  of  alleged  de- 
mands in  favor  of  plaintiff  in  error  and 
against  defendant  in  error,  growing  out  of 
the  occupation,  cultivation,  and  management 
of  the  farm  during  the  life-time  of  tiie  hus- 
band uf  defendant  in  error,  and  after  his 
death,  at  the  request  of  defendant  in  error, 
and  of  money  paid  out  and  expended  by  plain- 
tiff in  error  for  the  defendant  in  error  at  her 
special  institution  and  request,  an  itemized 
account  of  which  is  given;  also  for  gooJs 
and  merchandise  furnished  defendant  in  er- 
ror by  plaintiff  in  error,  and  for  liay,  grain, 
and  produce  sold  and  delivered  to  her  be- 
tween the  15th  day  of  March,  1875,  and  the 
15th  day  of  the  same  month  in  the  year  1883, 
consisting  of  corn,  wheat,  oats,  rye,  barley, 
potatoes,  hay,  etc. 

To  tJiis  petition  defend^mt  in  error  an- 
swered by  way  of — F<r»t,ageneml  denial;  gee- 
ond,  pleading  tlie  statute  of  limitations;  and, 
third,  alleging  that  plaintiff  in  error  was  in- 
debted to  her  in  the  sum  of  $4,000  for  grain, 
hay,  produce,  com,  rent,  issues,  and  products 
of  the  farm  of  phiiiitiff  in  erroi-,  occupied, 
received,  and  used  by  him  from  the  23d  day 
of  April,  1875,  to  the  23d  day  of  May.  1883, 
and  in  the  further  sum  of  $1,000  for  money 
loaned  By  her  to  plaintiff  in  error  at  his  re- 
quest during  the  month  of  July,  1874,  and 
at  other  times  since  said  date.  A  judgment 
of  $4,000,  witli  interest  and  costs,  was  de- 
manded. These  two  causes  were  consolidated 
and  tried  to  the  court  without  a  jury  as  one 
case.  The  trial  resulted  in  a  finding  iu  favor 
of  defendant  in  error,  and  the  assessment 
at  damages  due  her  from  plaintiff  in  error 
in  the  sum  of  $1,000,  for  which  judgment 
was  rendered  against  him.  A  motion  for  a 
new  trial    was    filed,  consisting   of   three 
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grounds,  to-trit:  Fint,  "that  ths  finding 
and  judgment  were  contrary  to  the  evidence; 
second,  the  finding  is  not  sustained  by  suffi- 
cient evidence;  third,  the  finding  is  contrary 
to  law."  This  motion  was  overruled.  From 
this  finding  and  judgment  plaintiff  in  error 
prosecutes  error  to  this  court,  the  only  con- 
tention being  that  the  finding  of  the  district 
court  is  not  supported  by  sufficient  evidence. 
It  is  insisted  by  defendant  in  error  that  as 
the  facts  stated  and  averments  made  in  plain- 
tiff's answer  to  her  petition  in  the  suit  insti- 
tuted by  her,  and  his  petition  in  the  suit  in- 
stituted by  him,  are  substantially  the  same 
as  were  containHl  in  his  answer  in  the  case 
decided  by  this  court,  and  referred  to  in  the 
answer,  the  issues  presented  by  plaintiff  in 
error  are  res  judicata,  and  plaintiff  is  es- 
topped to  litigate  these  issues  a  second  time. 
Upon  an  examination  of  the  case  we  con- 
clude that  the  only  question  necessary  to  be 
decided  is  tlie  one  presented  by  plaintiff  in 
error;  the  others  will  not  therefore  be  con- 
sidered. Upon  read!  ng  the  bill  of  exceptions 
we  find  the  evidence  cunflicting  upon  almost 
every  material  point  in  the  case,  and,  had  the 
witnesses  been  before  the  district  court,  we 
should  not  hesitute  to  affirm  the  judgment 
without  further  inquiry;  but,  as  it  appears 
that  the  evidence  was  taken  by  a  referee,  and 
none  of  the  witnesses  were  before  the  trial 
court,  we  have  endeavored  to  give  the  evi- 
dence 08  careful  an  nnalysis  as  the  time  at 
oar  command  would  permit.  The  contest  is 
over  a  long  series  of  transactions  between 
the  father  and  mother  upon  one  side  and  the 
son  upon  the  other.  The  father  having  de- 
ceased, the  suit  is  between  the  mother  and 
son.  The  dealings  referred  to  began  in  an- 
other state  prior  to  the  year  1874,  and  include 
money  alleged  to  have  been  adviinced  to  the 
son,  who  is  plaintiff  in  error,  at  or  about  the 
time  of  his  removal  to  this  state  in  that  year, 
followed  soon  after  by  his  parents,  when  a 
farm  was  opened  in  Adams  county,  and  on 
which  the  three  resided  together,  altliough 
plaintiff  in  error,  in  connection  with  his  care 
of  the  farm,  took  and  improved  a  homestead 
some  miles  distant.  From  perhaps  some 
d^'gree  of  contention  between  the  fnther  and 
son  prior  to  the  death  of  the  father,  which 
was  produced  by  a  lingering  and  painful  ill- 
ness, the  differences  cuimlnnted  in  an  unfort- 
unate and  rather  unnatural  estrangement 
between  the  mother  and  son,  resulting  in 
this  suit  over  the  personal  property  on  the 
farm  at  the  time  of  the  marriage  of  the  son, 
and  his  removal  therefrom.  A  portion  of 
the  property  in  dispute  is  a  span  of  mules, 
harness,  and  wagon  which  were  shown  to  be 
worth  $400.  While  there  is  some  evidence 
tending  to  show  that  defendant  in  errur  gave, 
or  proposed  to  give,  this  property  to  plaintiff 
in  error,  yet  we  are  quite  well  satisfied  with 
the  tlnding  of  the  district  court,  that  the  title 
thereto  was  vested  in  defendant  in  error  at 
the  time  of  its  conversion  by  plaintiff  in  er- 
ror, and  by  such  conversion  plaintiff  became 
indebted  to  defendant  in  error  in  the  sum  of 


S400.  In  addition  to  this,  we  find  that  plain- 
tiff in  errorshould  be  charged  with  the  value 
of  one  corn-sheiier,  worth  $10.  two  cows, 
with  their  calves,  worth  $40  each,  and  200 
bushels  of  corn,  worth  20  cents  a  bushel, 
making  a  total  of  $580,  to  which  should  be 
added 'interest  at  the  rate  of  7  per  cent,  pet 
annum  for  four  years,  making  a  total  of  $678, 
for  which  derendant  in  error  was  entitled  to 
judgment. 

Considering  all  the  clrcumstancee  of  the 
case  as  shown  by  the  evidence,  we  are  im- 
pressed with  the  belief  that  the  other  items 
charged  in  the  petition  of  defendant  in  error, 
and  which  need  not  be  enumerated  here,  are 
not  sustained  by  the  proof,  and  should  not 
be  allowed  against  plaintiff  in  error.  Many 
of  them,  while  apparently  purchased  with 
the  money  of  defendant  in  error,  were  doubt- 
less accumulated  in  a  great  degree  by  the  la- 
bor of  plaintiff  in  error  upon  the  farm,  and 
had  he  obtained  them  under  other  circum- 
stances no  difficulty  would  likely  have  re- 
sulted therefrom.  The  finding  against  plain- 
tiff in  error  upon  the  claim,  as  set  up  in  bis 
petition,  was  right,  and  need  not  be  discussed 
here.  The  judgment  of  the  district  court 
will  therefore  be  reversed,  and  the  cause  re- 
manded for  further  proceedings,  unless  de- 
fendant in  error  files  with  the  clerk  of  this 
court  a  remittitur  of  the  sum  of  $332.  In 
case  such  remittitur  is  filed  within  60  days 
of  the  filing  of  this  opinion,  the  judgment  of 
the  district  court  will  be  affirmed  for  the  sum 
of  $678,  the  same  to  draw  lawful  interest 
from  the  date  of  its  remlition  in  the  district 
Court,  and  in  such  case  the  costs  in  this  court 
will  be  equally  divided  between  the  parties. 
Judgment  accordingly.  The  other  judges 
concur. 


FiSOHEB  «.  BUBCHALI.. 
{Supreme  Court  of  Nebraska.    July  11, 1S39.) 

RlPLBVIII— Appexl. 

1.  An  aotion  in  repliavln  is  to  be  tried  on  the 
facts  as  they  existed  when  the  action  was  bioughi, 
and  the  court  should  so  instruct  the  jury. 

2.  The  testimony  not  being  preserved  In  the 
record,  the  oourt  cannot  say  that  it  was  error  to 
refuse  oertain  instructions. 

(SuUiibua  by  the  Court.) 

Error  from  district  court,  Hayes  county; 
Cochran,  Judge. 

/.  Byron  Jennings  and  R.  B.  Likes,  for 
plaintiff  in  error.  /.  N.  Lveas,  for  defend- 
ant in  error. 

Maxwell,  J.  This  is  an  action  of  re- 
plevin, and  on  the  trial  judgment  was  ren- 
dered in  favor  of  the  defendant  The  plain- 
tiff alleges  in  his  petition  that  "he  is  the 
owner  of,  and  entitled  to  the  immediate  pos- 
session of,  the  following  descril>ed  goods  and 
chattels,  to-wit:  One  three-year-old  cow, 
branded  8  on  the  left  hip,  of  the  value  of 
thirty  dol  lars ;  that  the  said  defendant  wrong- 
fully and  unlawfully  detained  the  said  goods 
and  chattels  from  the  said  plaintiff,  and  has 
detained  the  same  as  af or 
Digitized  by' 


^^•b'^'^^e"^ 


2reb.) 


DART  t>.  DOGGE. 


1035 


of  one  year,  to  plaintiGTs  damage  in  the  sum 
of  1;h!rty  dollars;  that  said  goods  were  not 
taken  in  execution  on  any  order  or  j  udgment 
against  said  plaintifC,  or  for  the  payment  of 
«ny  tax,  fine,  or  ameroement  asaeaaed  against 
biin,  or  by  virtue  of  any  order  of  delivery  is- 
sued under  the  chapter  of  the  Code  of  Civil 
Procedure  providing  for  the  replevin  of  prop- 
erty, or  on  any  other  mesne  or  final  process 
issued  against  the  said  plaintiff."  The  an- 
swer is  a  general  denial.  The  court  in- 
structed the  jury:  "You  are  instructed  that, 
in  order  to  entitle  the  plaintiff,  Willlana 
Fischer,  to  recover  a  verdict  in  his  favor  in 
this  case,  it  is  incuratient  upon  him,  (Fisch- 
er,) the  plaintiff,  to  prove  by  a  fair  prepon- 
derance of  tlie  evidence  that  the  plaintiff, 
Fischer,  is  the  owner  of  the  cow  in  dispute, 
or  has  such  a  special  ownership  or  interest 
in  the  cow  in  dispute  as  to  entitle  him  to  its 
possession."  The  plaintiff  also  asked  the 
following  instruction,  which  was  refused: 
"The  statute  of  Nebraska,  (section  16.  p.  421, 
c  51,)  reads  as  follows:  •  In  all  suits  in  law 
or  in  equity,  or  in  any  criminal  proceeding 
when  the  title  to  any  stock  is  involved,  the 
brand  on  the  animal  shall  be  prima  facie 
evidence  of  the  ownership  of  the  person 
whose  brand  it  may  be:  provided,  that  such 
brand  tuts  been  duly  recorded  as  provided  by 
law.'  Proof  of  the  right  of  any  person  to 
use  said  brand  shall  &  made  by  a  copy  of 
the  record  of  the  same,  certifled  by  the  coun- 
ty clerk  of  that  county,  or  of  any  county  in 
which  the  same  is  recorded,  under  the  hand 
and  seal  of  office  of  such  clerk.  You  are  in- 
structed by  the  court  that  if  the  brand  of  the 
plaintiff  was  and  has  been  recorded  in  this 
county  before  the  institution  of  this  suit,  and 
that  the  plaintiff's  brand  so  recorded  was  at 
t)ie  said  time  on  the  cow  in  controversy,  and 
the  brand  of  A.  J.  Coons  on  the  cow  in  con- 
troversy was  not  and  had  not  been  recorded 
in  tliis  county  at  the  institution  of  this  suit, 
then,  and  in  that  event,  the  burden  of  proof 
is  on  the  defendant  to  show  by  a  fair  prepon- 
derance of  the  evidence  that  plaintiff  is  not 
the  owner  of  said  cow." 

The  instruction  given  by  the  court  is 
clearly  erroneous.  In  Kay  v.  Noll,  20  Neb. 
3SU,  30  K.  W.  liep.  269,  it  was  held,  in  effect, 
that  the  question  presented  was  the  right  to 
the  property  at  the  commencement  of  the 
action,  and  proof  is  to  be  directed  to  the 
rights  of  the  respective  parties  at  that  time. 
The  plaintiff  must  file  an  affidavit,  showing — 
First,  a  description  of  tlie  property  claimed; 
second,  tliat  the  plaintiff  is  the  owner  there- 
of, or  has  a  special  ownership  therein,  and 
that  be  is  entitled  to  the  immediate  posses- 
sion of  the  property;  third,  that  it  is  wrong- 
fully detained  by  the  defendant;  and, /ourtA, 
that  it  was  not  taken  in  execution  on  any 
order  or  judgment,  except,  etc.  All  the  re- 
quirements have  relation  to  the  commence- 
ment of  the  action.  In  Wells  on  Replevin 
(section  791)  the  rule  is  stated  as  follows: 
"According  to  the  general  rule,  the  suit  is 
tried  on  the  state  of  facts  as  they  existed  at 


the  commencement  of  the  suit.  This  rule 
must  prevail,  unless  there  be  some  peculiar 
reasuMs  existing  to  tlie  contrary.  Where  the 
defendant  justified  as  an  officer,  under  an  at- 
tachment, evidence  to  show  tliat  it  was  dis- 
solved after  the  property  was  replevied  was 
immaterial,  as  the  riglite  of  the  parties  de- 
pend upon  tlie  facts  existing  at  the  time  the 
suit  was  begun.  So  in  suit  on  bond,  when 
the  issue  in  replevin  was  title  to  the  prop- 
erty, and  that  was  found  for  the  defendant. 
be  was  not  allowed,  in  the  suit  upon  the 
bund,  to  set  up  a  subsequently  acquired  title 
as  a  defense.  But  this  rule  will  not  prevent 
the  consideration  of  damages  to  the  time  of 
tlie  judgment,  as  interest  is  computed  on  a^ 
note;  neither  will  the  court  refuse  to  con- 
sider the  rights  of  the  defendant  to  a  return 
at  the  time  return  is  asked."  The  instruc- 
tion, therefore,  should  liave  submitted  the 
question  of  the  right  of  the  plaintiff  to  the 
immediate  possession  of  the  property  when 
the  action  was  brought;  and,  as  it  failed  to 
do  so,  the  judgment  must  be  reversed. 

In  regard  to  the  instruction  asked,  as  the 
evidence  is  not  before  us,  we  cannot  say  that 
the  court  erred  in  refusing  it.  Tlie  judg- 
ment of  the  district  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings. 
The  other  judges  concur. 


Habt  et  ah  v.  Doooe  et  al, 

{Supreme  Court  of  Na>rasl<a.    July  11,  1S89.) 
'  Ckbditobs*  Bill. 

1.  In  an  action  in  equity  in  the  natora  of  a 
creditors'  bill  to  subject  certain  property  beld  in 
the  name  of  a  wife  to  the  payment  of  debt*  of  one 
who  conveyed  property  In  fraud  of  bis  creditors 
to  her  husband,  the  defense  being  that  the  prop- 
erty was  the  separate  estate  of  the  wife  derived 
from  her  parents,  held,  that  there  being  a  conflict 
of  testimony  on  that  point,  and  doubt  as  to  such 
Bcparata  estate,  the  jadgment  of  the  trial  court 
finding  against  tlie  same  would  not  be  set  aside.  . 

a.  Where  property  which  has  been  purchased 
with  money  aeld  in  fraud  of  creditors  advances 
in  value  beyond  the  legal  rate  of  interest,  the  cred- 
itors, nevertheless,  in  subjecting  the  property, 
will  be  restricted  to  the  purchase  price,  with  leipu 
interest  thereon. 

Rkms,  C.  J.,  dissenting. 

{Syllabus  by  the  Court.) 

Appeal  from  district  court,  Lancaster 
county;  Chapman,  Judge. 

Billingsiey  <t  Woodtoard,  H.  J.  Whitmore, 
and  J.  B.  Strode,  for  appellants.  Found  ^ 
Burr,  for  appellees. 

Maxwell,  J.  The  plaintiffs  recovered 
certain  judgments  against  one  C.  6.  Ileruld, 
and  executions,  haxing  been  Issued  thereon, 
were  returned  unsatisfied.  An  action  in  the 
nature  of  a  creditors'  hill  was  thereupon 
brought  against  the  defendants,  and  on  the 
trial  findings  and  a  decree  were  rendered  as 
follows:  "The  court  finds  for  the  plaintiffs 
generally,  and  that  the  all^ations  of  said  pe- 
tition are  true,  and  that  the  said  Hart  Bros, 
at  the  January,  1885,  term  of  the  said  county 
court,  recovered  said  tliree  judgments  .igainst 
said  defendant  Christian  G.  |lerold_iQ^,t^e 
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sum  of  one  thousand  five  hundred  flfty-three 
and  30-100  dollars  debt,  and  $15.20  costs  of 
suit.  *  *  *  That  at  the  time  of  anil  prior 
to  the  commencement  of  this  action  the  said 
Christian  G.  Uerold  waa  and  is  wholly  in- 
solvent, and  unable  to  pay  his  debts,  and 
that  on  or  about  the  lat  day  of  November, 
A.  D.  1884,  the  said  defendants,  and  all  of 
them,  entered  into  a  confederation  and  con- 
spiracy to  cheat,  swindle,  and  defraud  all  of 
said  plaintiffs,  and  creditors  of  the  said 
Herold ;  and  for  that  purpose,  and  for  no  other 
consideration,  said  Herold  commenced  to  pay 
over,  and  did  pay  over,  to  the  said  Otto  H. 
Dogge,  large  sums  of  money  and  property, 
((mounting  in  all  to  upwards  of  fifteen  thou- 
sand doUai-s;  which  money  having  been  kept 
by  said  Otto  H.  Dogge  and  Bertha  'Dogge, 
his  wife,  until  the  30tli  day  of  March,  1886, 
said  Otto  H.  Dogge  and  Bertha  Dogge  did  on 
said  day  purchase  with  said  mimey,  from  one 
Alfred  Irwin,  the  property  in  dispute  in  this 
action  descril)ed  as  that  piirt  of  subdivision 
flfty-four  (54)  of  S.  W.  Little's  subdivision 
of  tlie  west  half  of  the  south-west  quarter 
of  section  twenty-tour,  in  township  No.  (10) 
ten  north,  of  range  No.  six  (6)  east,  of  the 
sixth  (6th)  prin.  meridian,  in  Lancaster 
county,  Neb.,  and  more  particularly  described 
as  follows:  Beginning  at  the  south- west  cor- 
nerof  the  said  subdivision  Ofty-four;  thence 
easton  the  north  line  of  P  street,  in  said  city, 
one  hundred  (100)  feet;  thence  north,  and 
parallel  with  the  east  line  of  Grand  avenue, 
one  hundred  forty-two  (142)  feet;  thence 
west,  one  hundred  (100)  feet,  to  said  Grand 
avenue;  thence  south,  and  along  the  east  side 
of  said  Grand  avenue,  onelumUred  forty-two 
(142)  feet,  to  place  of  beginning;  and  took 
said  conveyance  in  the  name  of  said  Bertha 
Dogge,  wife  of  said  Qtto  H.  Dogge,  for  the 
purpose  of  hindering,  delaying,  defrauding, 
and  cheating  the  said  plaintiffs, — said  moneys 
being  paid  to  said  Irwin  out  of  the  moneys 
given  to  said  Bertha  Dogge  and  Otto  H. 
Dugge  as  aforesaid,  and  which  property  is 
now  occupied  by  said  parties,  and  claimed  as 
their  homestead.  The  court  further  finds 
tliat  the  said  deed  of  date  March  30,  1886.  of 
Alfred  Iiwin  and  wife  to  the  said  Bertha 
Dogge,  conveying  to  her  the  said  premises  us 
set  forth  in  the  petition,  was  made  with  the 
intent  to  hinder,  delay,  cheat,  and  defraud  the 
plaintiffs,  the  creditors  of  the  said  Chriatian 
G.  Uerold, — of  ail  of  which  the  said  Bertha 
Dogge  and  Otto  H.  Dogge  had  full  knowledge 
at  the  time  of  receiving  the  same;  and  that 
the  payment  made  to  the  said  Irwin  was 
made  out  of  the  money  received  by  said  Bertha 
Dogge  and  Otto  H.  Dogge  from  the  said 
Cliristian  G.  Herold.  It  is  therefore  consid- 
ered bj  the  court  that  the  deed  described  in 
the  said  petition  from  Alfred  Irwin  and  wife 
to  the  said  Bertha  Dogge,  from  the  premises 
above  described,  and  the  same  is  hereby  ad- 
judged and  decreed  and  declared  to  be  held  in 
trust  by  the  said  Bertha  Dogge  for  all  of  said 
plaintiffs,  and  that  said  property  may  l)e  sub- 
jected to  the  payment  of  the  debts  set  forth 


in  the  petition,  and  that  the  sheriff  of  Lan- 
caster county  is  directed  to  proceed  as  npon 
execution  to  sell  said  property,  and  pay  the- 
proceeds  thereof  over  to  said  plaintiffs,  as- 
herein  decreed,  and  that  the  defendants  pay 
the  costs  of  this  action,  taxed  at  $455.10." 

The  testimony  tends  to  show  that,  about 
the  year  1882,  Dr.  Dogge  removed  to  Rntts- 
inotith,  in  this  state,  and  opened  a  small 
drug-store,  and  remained  at  that  place  abont 
a  year,  when  he  removed  to  Lincoln;  that 
while  residing  at  Plattsmouth  he  became  very^ 
intimate  with  C.  G.  Herold,  a  merchant 
there;  that  after  Dogge  removed  to  Lincoln 
he  urged  Herold  also  to  remove  to  Lincoln : 
that  principally  through  bis  efforts  Herold 
did  remove  to  Lincoln  in  1883,  and  opened 
two  stores  there;  that  during  1^4,  and  prior 
to  December  25th  of  that  year,  Herold  had 
contracted  debts  for  goods  to  a  very  large 
amount,  estimated  by  some  of  the  witnesses 
at  845,000,  and  Herold  himself  at  about 
$38,000;  that  there  was  an  attempt  on  the 
part  of  Herold,  at  least,  to  place  a  consider- 
able portion  of  his  goods  beyond  the  reach  of 
his  creditors;  that  during  all  this  time  Dogge 
was  the  confidential  friend  of  Herold,  and  pro- 
fessed to  be  able  to  effect  a  compromise  of 
his  debts  at  25  cents  on  the  dollar.  To  ac- 
complish this  purpose,  Herold,  about  the 
25tb  of  December,  1884,  gave  Dogge  $9,600. 
and  he  already  owed  Herold  $4U0,  and  had 
previously  received  oonaiderable  sums. 
Dogge  thereupon  went  to  Chicago,  when  he 
wrote  to  Mrs.  Herold  a  letter  in  German, 
which  Is  translated  in  the  record  as  follows: 
"Chicago,  Febr.  22nd,  1885.  Very  Hon- 
ored Mrs.  Herold:  I  arrived  at  Dixon  and 
here  at  CliicHgo  safe,  bat  I  couldn't  do  any- 
thing for  Mrs.  Robertson  and  her  cliildren, 
as  they  asked  $2,000  for  the  lot,  and  don't 
know  yet  if  she  sells,  so  I  have  concluded  to- 
let  the  lot  matter  go  as  long  as  I  can.  As  I 
meet  here  a  few  good  old  friends  which  aie 
going  to  New  Orleans,  and  they  persuaded 
me  into  going  along;  so  I  have  concluded,  as 
I  feel  so  very  bad  now,  to  go  along  with  them, 
but  I  shall  only  stay  a  short  time,  and  from 
there  at  once  to  New  Mexico,  and  on  this 
trip  to  contemplate  what  is  necessary  for  you 
and  I.  Now,  as  to  how  I  feel,  now  I  cannot 
exist,  as  I  am  getting  worse,  and  I  want 
rest.  I  also  pray  to  you  not  to  trouble  your- 
self, and  In  no  way  be  afraid  to' be  before  tlie 
court,  as  you  are  innocent  of  everything, 
and  don't  know  nothing,  and  Charlie  neither. 
Now,  you  will  stay  on  this  truth,  that  your 
husband  never  explained  anything  to  you 
about  bis  business,  and  you  never  asked  him 
anything  about  it,  and  you  always  signed  the 
papers  that  your  husbnnd  laid  before  yon. 
and  that  money  what  you  received  from 
bhafer  with  that,  will  your  husband  com-, 
menoe  business,  and  the  money  your  husband 
had  taken  along  to  New  Mexico.  If  ^-ou 
stay  by  this  truth,  then  you  can  have  no 
trouble,  and  don't  let  the  words  be  changed. 
I  would  like  to  be  there,  from  the  wish  of 
my  heart,  as  long  as  the  court  is  in  session ; 
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bat  am  feeling  so  bad  that  I  am  afraid  I'll 
get  worse  sick,  and  tlien  I  couldn't  star  by 
you  at  all;  and  then  we  mustnotoften  be  to- 
gether, as  long  as  the  court  is  in  session,  ns 
they  might  mtike  me  a  big  trouble,  which  I 
didn't  deserve,  eepeoially  if  they  found  out 
that  your  husband  is  gone.  I  shall  hunt  up 
Mr.  Herold,  and  shnll  guide  everything  for 
your  best,  and  come  back  when  the  court  is 
over.  Now,  I  pray  to  you  again,  honored 
Mrs.  Herold,  don't  trouble  yourself;  every- 
thing will  go  better  than  you  think.  Dear 
Charlie,  stay  by  your  dear  niama,  and  try 
and  make  it  easy  for  and  gladly  humor  her, 
and  hope  that  when  I  come  again  to  meet 
you  all  well  and  nut  forsaken.  I  will  bunt 
up  the  Jew  in  St.  Louis,  if  i  And  him,  so  as 
to  get  that  money.  I  pray  to  you  me  to  an- 
swer immediately  to  New  Orleans.  I  will 
ciill  at  the  post  for  the  letter.  Heartiest  re- 
gards an  all  to  all,  I  remain,  your  friend,  O. 

H.  DOGOE." 

There  is  testimony  in  the  record  tending  to 
show  tliat  he  had  promised  to  purchase  a  cer- 
tain lot  for  Mrs.  Herold,  and  also  that  he 
promised  tliat  he  would  meet  Mr.  Herold  in 
New  Mexico,  when  tliey  would  engage  in 
business  there.  That  in  pursuance  of  that 
arrangement  Herold  went  to  Las  Vegas,  N. 
M.,  and  stayed  there  a  long  time,  expecting 
Sogge  ou  every  train.  Dog^e  seems  to  have 
failed  to  compromise  the  debts,  or  any  of 
them,  if,  indeed,  he  made  any  effort  to  do  so, 
and  soon  after  went  to  Europe,  wiiere  his  wife 
and  children  had  pieceded  him.  That  Dr. 
Dogge  received  a  large  amount  of  funds  be- 
longing to  Herold,  for  which  he  gave  no  con- 
sideration, is  proved  beyond  question,  and,  as 
against  creditors  of  Herold.  he  is  a  trustee 
for  the  amount  so  held.  But  it  is  said  that 
the  property  in  question  whs  purchased  with 
the  money  of  the  wife,  and  therefore  she  is 
not  chargeable.  It  does  appear  that  from 
1872  to  about  the  year  1876  or  1877,  while  the 
doctor  resided  in  Wisconsin,  she  was  pos- 
sessed of  some  money,  and  loaned  the  same; 
but  the  testimony  also  shows  that  she  was 
quite  a  traveler,  and  there  is  but  little  tangi- 
ble proof  of  her  possessing  means  after  that 
time,  except  as  hereinafter  stated.  On  the 
«ther  hand.  Dr.  J.  Maasmun  testiQes  that  he 
WHS  acquainted  with  Dr.  and  Bertha  Dogge 
atMayville,  Wis.,  in  1880  or  1881;  that  he 
had  several  conversations  with  Bertha  Dogge, 
who  stated  "that  she  hnd  hardly  any  money 
at  all;"  that  if  they  could  sell  tlieir  house,  on 
wliich  there  was  a  mortgage,  they  could  get 
together  perhaps  600  or  800  dollars.  Dr. 
Sctioen,  of  the  same  place,  testifies  that  the 
house  in  question  was  sold  for  about  9400; 
that  when  Dr.  Dogge  came  to  Mayville.  in 
lii79,  his  wife  was  in  Europe;  that  upon  her 
ai-rival  in  New  York  she  telegraphed  to  her 
husband  for  money  to  pay  her  expenses  to 
Wisconsin,  and  that  thereupon  Dr.  Schoen 
telegraphed  his  correspondent  in  New  York 
to  pay  her  $25,  which  was  done.  He  also 
testifies  that  after  the  return  of  Mrs.  Dogge 
he  had  several  conversations  with  the  doctor 


and  bis  wife,  and  that  1he  knew  from  con- 
versations with  both  of  them  "that  they 
were  as  poor  as  a  church  mouse."  These 
gentlemen  are  disinterested  witnesses,  and 
apparently  friends  of  the  family,  and  familiar 
with  their  circumstances,  and  their  testimony 
apparently  is  perfectly  reliable.  A  number 
of  witnesses  in  this  slate,  who  were  ac- 
quainteil  with  the  Dog^'es  after  their  removal 
here,  were  called  as  witnesses.  M.  A.  Harti- 
gan  testifies  that  Mrs.  Dogge  stated  to  him 
and  Mrs.  C.  Q.  Herold.  in  the  city  of  Lincoln, 
shortly  before  the  bringingof  this  action,  that 
"■he  mnst  getall  she  oould  out  of  Ihein.rthe 
Herolds.J  beciiuse  what  she  got  out  of  them 
was  all  she  hud  in  the  world."  In  this  he  is 
corroborated  by  Mrs.  C.  G.  Herold.  Mrs. 
Herman  Herold  testifies  that  wliile  Dr.  Dogge 
and  his  wife  lived  at  Plattsmouth  she  had  a 
conversation  with  Mrs.  Dogge,  in  which  she 
stated  "that  she  had  such  a  hard  time  of  it, "  in 
the  way  that  she  had  to  get  along  financially. 
Lena  Halen  testifies  that  about  the  year  1884 
she  had  frequent  conversations  with  Mrs. 
Dogge  about  her  financial  condition,  and  that 
"she  talked  as  tliough  slie  did  not  have  very 
much."  William  Morris  testifies  that,  after 
the  trial  and  acquittal  of  Dr.  Dogge  on  the 
criminal  charge,  he  was  standing  on  Eleventh 
street,  nearly  opposite  the  cigar  store  between 
N  and  O  streets,  and  Dr.  Dogge  and  some 
gentlemen  were  standing  talking;  and  Mrs. 
Dogge  rode  up  in  a  buggy.  "They  shook 
bands.  He  helped  her  out  of  the  buggy,  and 
said:  '  Mr.  Herold  has  gone  up,  [he  was  con- 
victed.] We  have  got  his  money,  and  don't 
care  where  he  goes.'  "  Judge  S.  W.  Lamer- 
eaux,  of  Mayville,  Wis.,  testifies  that  he  had 
resided  in  Mayville  86  years,  and  was  oounty 
judge  of  Dodge  county.  Wis.;  that  he  was 
acquainted  with  Dr.  Dogge  and  wife;  that 
before  Dr.  Dogge  left  Mayville  he  had  a  con- 
versation with  liim  "in  reference  to  his  busi- 
ness afi'airs."  "From  the  conversation  I  had 
with  him,  and  my  knowledge  of  his  affairs, 
I  would  judge  he  had  about  from  8500  to 
•800,  which  did  include  his  house  and  lot.  1 
did  know  Mrs.  Bertha  Dogge,  bis  wife.  To 
my  knowledge,  his  wife.  Bertha,  had  no 
property.  She  came  to  me  for  assistance, 
stating  that  she  wanted  some  money  till  she 
heard  from  her  husband.  My  recollection  is 
the  doctor  was  gone.  It  was  after  the  doctor 
oeased  business  here. " 

There  is  a  large  amount  of  testimony  to 
tile  same  effect,  which,  if  referred  to,  would 
extend  this  opinion  to  too  great  length ;  but 
at  every  place  where  the  doctor  resided— at 
Milwaukee,  Fond  du  Lac,  Mayville,  Marsh- 
ville,  and  Plattsmouth  —  he  seems  to  have 
been  in  straightened  circumstances.  Bella- 
ble,  trustwoi-thy,  disinterested  witnesses  con- 
sidered them  poor,  and  it  was  not  until  they 
met  Herold  that  they  began  to  exhibit  signs 
of  wealth.  Acts  speak  more  potently  than 
words,  and  circumstances  are  more  reliable 
than  mere  assertions.  All  the  outward  indi- 
cations were  that  these  people  were  poor 
when  they  moved  to  this  state.  .  The  doctor 
Digitized  by  Vj  OOQ IC 


1038 


NOBTHWESTERN  BEPORTEB,  Vol.  42. 


(Xeb. 


has  changed  his  residence  too  often  to  build 
up  a  lucrative  business  at  any  place  where  he 
has  resided  since  coming  to  this  country,  in 
1872.  It  is  true,  there  is  in  evidence  what 
purports  to  be  a  book  of  original  entries  of 
bis  business  from  June  27, 1884,  to  February 
17,  1885,  in  which  the  charges  amount  to  a 
very  large  sum.  This  book  is  remarkable 
for  the  uniformity  of  the  entries,  in  color  of 
the  ink,  style  of  writing,  and  general  appear- 
ance, as  though  written  up  within  a  few 
days.  That  the  same  kind  of  ink  should 
have  been  used  during  a  period  of  nine 
months  is  not  out  of  tlie  ordinary  course,  and 
tiiat  the  entries  should  be  made  with  the 
same  pen,  where  a  non-corroding  one  is  used, 
but  that  there  should  be  no  change  in  the 
penmunship,  through  nil  the  climatic  condi- 
tions  affecting  the  human  frame,  is  remark* 
able.  The  doctor,  however,  testifies,  on 
cross-examination,  that  the  entries  were 
made  as  they  occurred,  with  different  pens 
of  the  same  kind, — steel  pens,  apparently. 
Mrs.  Dogge  and  several  witnesses  testify  that 
she  had  about  97,000  in  cash  when  she  came 
to  Lincoln.  This  money  was  kept  in  no 
bank  or  other  reliable  depository,  nor  in  any 
place  where  the  fact  of  its  existence  could  be 
established,  but  the  proof  depends  alone  up- 
on assertions,  which  are  strongly  disproved 
by  circumstances.  There  is  a  direct  conflict 
in  the  testimony  of  the  witnesses  in  this 
case,  and  it  is  evident  that  some  of  them 
have  deliberately  sworn  to  what  is  untrue. 
The  trial  court  having  passed  upon  the 
weight  to  be  given  to  the  testimony  of  the 
several  witnesses,  most  of  whom  testified  be- 
fore it,  this  court  cannot  reverse  his  judg- 
ment, unless  it  appears  to  be  clearly  wrong, 
which  is  not  the  case.  This  court  will,  as 
far  as  is  consistent  with  good  faith  to  credit- 
oi'S  of  her  husband,  or  creditors  who  have 
iDeen  defrandeil  by  him,  protect  the  rights  of 
the  wife  in  the  enjoyment  of  her  separate  es- 
tate; but,  in  order  to  do  this,  it  must  be 
proved  that  there  was  a  separate  estate  be- 
longing to  her  which  was  seized  for  the  debts 
of  another.  In  this  case,  however,  there  is 
too  much  doubt  about  the  separate  estate  of 
the  wife  to  entitle  her  to  relief.  It  is  fully 
shown  that  a  large  amount  of  Herold's  prop- 
erty passed  into  their  (the  Dogges')  hands, 
and  that  no  consideration  was  paid  for  the 
same,  and  that  the  creditors  of  Herold  were 
thereby  prevented  from  recovering  their  just 
dues.  That  the  property  in  dispute  was  de- 
rived from  the  proceeds  of  the  Herold  prop- 
erty transferred  to  the  Dugges  is  clearly  ap- 
parent, and  it  should  be  applied  to  the  pay- 
ment of  such  creditors.  The  judgment, 
therefore,  in  that  regard,  should  be  affirmed. 
The  property,  however,  is  shown  to  be  of 
much  greater  value  than  $8,500,  there  hav- 
ing been  a  considerable  increase  in  value 
since  the  purchase.  This  increase  in  specu- 
lative value  the  creditors  of  Herold  are  not 
entitled  to.  In  other  words,  they  are  enti- 
tled to  the  amount  invested,  with  legal  inter- 
est thereon,  and  not  to  money  made  by  spec- 


ulation in  excess  of  legsil  interest.  The 
judgment  of  the  district  court  will  therefore 
be  modified  to  subject  the  property  to  the 
amount  of  $5,000,  with  interest  thereon  at 
7  per  cent,  per  annum.  Judgment  accord- 
ingly. 

Cobb,  J.,  concurs. 

Beese,  C.  J.,  {disgenting.)  I  am  nnable 
to  agree  to  the  conclusion  arrived  at  in  this 
case  by  my  associates,  and  will  very  briefly 
give  my  reasons  therefor.  I  agree  that  there 
is  sufficient  evidence  to  sustain  the  Bnding  of 
the  district  court  that  the  Herolds  and  Otto 
H.  Dogge  entered  into  a  conspiracy,  the  pur- 
pose of  which  was  to  defraud  the  creditors  of 
C.  O.  Herold;  and  did  the  evidence  as  dearly, 
or  even  to  any  degree,  connect  Bertha  Dogge 
with  the  transactions  which  are  alleged  to 
have  occurred  between  the  Herolds  and  Otto 
H.  Dogge,  the  decree  of  the  district  court 
would  have  to  be  affirmed.  It  Is  true  that 
Otto  H.  Dogpge,  in  his  testimony,  contradicts 
every  material  statement  of  the  Herolds  which 
tends  to  connect  him  with  any  fraudulent 
purpose  on  their  part,  but  there  is  ample  evi- 
dence to  sustain  the  finding  of  the  trial  court 
that  the  facts  were  substantially  as  stated  by 
Herold.  But,  as  the  real  contest  is  with  Mrs. 
Dogge,  that  part  of  the  case  need  not  be  fur- 
ther noticed.  In  reading  the  bill  of  excep- 
tions, my  attention  is  dii-ected  t(>  what  seems 
to  me  to  be  a  clear  want  of  evidence  connect- 
ing Bertha  D^gge  with  the  transactions  be- 
tween her  husband  and  the  Herolds.  And 
also  a  clear  want  of  evidence  to  sustain  the 
finding  that  the  property  in  question,  and 
which  seems  to  have  been  purchased  by  and 
deeded  to  Bertha  Dogge,  was  purchased  with 
the  money  derived  from  any  transaction  with 
Herold.  It  is  sliowa  by  her,  and  her  testi- 
mony is  corroborated,  to  some  extent,  by  cer- 
tified copies  of  public  records  in  Germany, 
that  after  her  marriage  with  Dogge,  and  when 
she  came  to  tills  country,  she  brought  with 
her  some  $4,000  in  money.  That  at  Ham- 
burg, before  crossing  the  ocean,  she  procured 
her  money  to  l>e  exchanged  and  converted 
into  the  money  of  this  country.  On  their  ar- 
rival at  New  York  they  remained  there  a 
short  time,  and  before  settling  in  Wisconsin 
they  visited  and  remained  some  time  in  Bal< 
tlmore,  Philadelphia,  other  portions  of  Penn- 
sylvania, and  in  Chicago.  That  during  this 
time  she  carried  her  money  with  her,  and 
kept  it  from  the  possession  of  her  husband. 
That  they  first  settled  in  Milwaukee.  Wis., 
and,  after  remaining  there  some  time,  re- 
moved to  Fond  du  Lac.  During  this  time  she 
was  advised  to  invest  her  money  in  United 
States  bonds,  when  she  purchased  two  $1,000 
6  per  cent,  bonds,  and  four  $500  5  per  cent, 
bonds.  That  after  some  time  she  was  In- 
formed that  the  6  per  cent,  bonds  had  ceased 
to  draw  interest,  owing  to  their  having  l>een 
called  fur  payment.  That  she  then  disposed 
of  all  the  bonds,  and  placed  the  money  ami 
its  accrued  interest  in  the  hands  of  a  Mr.  Al- 
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linger,  to  be  loaned.  It  seems  from  her  tea- 
timony,  and  that  which  is  introdaced  fur  the 
purpose  of  corroborating  her  in  that  particu- 
lar, that  she  did  not  place  all  the  money  with 
Mr.  Allinger  at  once,  but  that  she  went  to 
his  otSce,  and  there,  upon  bis  recomoienda- 
tion,  loaned  the  sum  of  81,500  upon  an  as- 
signment of  a  real-estate  mortgage;  $100  in 
some  other  metliod;  and  left  with  Mr.  Al- 
linger the  sum  of  MOO,  which  he  soon  there- 
after loaned  to  other  parties.  That  after- 
wards he  negotiated  loans  for  her  to  the  ex- 
tent of  the  other  $2,000,  wblcb  was  furnished 
by  her.  That  after  remaining  in  Wisconsin 
for  some  time,  a  part  of  which  was  in  May- 
ville  and  a  part  in  Murshville,  her  husband, 
Otto  H.  Doggp,  came  to  Plattsmoutli  with  a 
view  of  locating  there,  and  wrote  to  her  to 
dispose  of  their  property,  and  follow  him. 
She  then  notified  Mr.  Allinger  to  collect  the 
money  which  had  been  loaned  by  him,  to- 
gether with  its  interest;  and  in  about  two 
months  from  that  time  he  collected  the  money 
due  her,  with  which,  with  the  money  siie  bad 
received  for  property  which  she  liad  sold,  she 
came  to  Nebraska,  bringiug  with  h^r  about 
$7,000.  Their  residence  in  Wisconsin  ex- 
tended over  a  number  of  years,  perhaps  from 
the  year  1872,  the  time  of  their  arrival  in 
Wisconsin,  until  the  year  1881,  the  time  of 
their  removal  to  this  state.  During  tliis 
time  she  bad  been  a  portion  of  the  time  in 
Europe,  and  the  business  of  loaning  her 
money  had  remained  in  the  hands  of  Mr. 
Allinger.  That  after  she  came  into  tliis  state 
she  had  allowed  her  husband  to  make  use  of 
her  money,  but  that  a  short  time  prior  to  a 
contemplated  return  to  Gierraany  she  had  in- 
sisted upon  her  money  being  returned  to  her, 
but  that  it  was  not  done.  That  about  the 
month  of  June,  1884,  she  returned  to  Ger- 
many, where  she  remained  until  in  January, 
1885,  when  she  was  joined  by  her  husband. 
That  she  then  informed  him  that  she  must 
have  her  money  returned  to  her,  but  that  he 
insisted  that  he  had  not  the  money  to  pay, 
but  would  transfer  to  her  certain  notes  which 
she  could  collect  upon  her  return  to  this 
country.  That  these  notes  were  received, 
and  after  her  return  she  collected  them,  giv- 
ing the  names  of  all  the  persons  who  had 
signed  the  notes,  and  from  which  the  claims 
were  made.  The  names  and  amount  of  the 
collections  are  given  in  her  testimony.  The 
amounts  range  from  823  to  81.000,  the  total 
amount  being  nearly  86,000.  This  money, 
so  collected,  was  used  in  the  purchase  of  tlie 
property  in  question,  the  purchase  price  be- 
ing 88,500,  of  which  85,000  was  paid  in 
cash. 

Throughout  ber  testimony,  which  was 
quite  lengthy,  she  adhered  to  these  state- 
ments, and  denied  all  knowledge  of  or  com- 
plicity with  the  fraudulent  action  of  C.  6. 
Herold.  For  the  purpose  of  disproving  ber 
statement,  it  is  sliown  that  upon  many  oc- 
casions she  denied  having  any  money,  and 
insists  that  she  was  in  need.  Theevidence 
of  various  bankers  in  Fond  du  Lac  and  else- 


where, perhaps,  was  taken  for  the  purpose 
of  showing  that  she  negotiated  the  sale  of  no 
government  bonds  through  them.  The  evi- 
dence of  the  recording  ottlcerof  the  county 
in  which  she  resided  was  taken,  showing 
that  the  records  of  the  county  failed  to  show 
any  transfer  of  mortgages  to  her.  But  be 
also  testified  that  in  many  instances  the  as- 
signments of  mortgages  were  not  presented 
for  record  until  their  payment,  when  the  as- 
signment and  satisfaction  were  presented  to- 
gether. We  also  observe  that  in  his  testi- 
mony he  refers  to  mortgages  as  being  upon 
record  executed  by  and  to  tl)e  same  persons 
named  by  her,  but  that  they  did  not  appear  to 
have  been  transferred.  The  evidenceof  Mrs. 
Ddgge  and  others,  having  knowledge  of  the 
facts,  shows  that  the  money  loaned  by  her 
upon  the  assignments  named,  was  paid  by 
tlie  borrower,  and  the  assignments  returned; 
so  that  her  testimony  might  be  true,  and  yet 
the  facts  of  the  assignment  not  appear  upon 
the  records.  Mr.  Allinger,  his  wife  and 
daughter,  with  whom  Mrs.  Dogge  appears 
to  have  been  well  acquainted,  all  testified 
that  at  tlie  time  of  Mrs.  Dogge's  departure 
from  Wisconsin  to  come  to  this  stute  she 
went  to  Mr.  Allinger's  house,  closed  up  her 
business  with  him,  and  received  ber  money, 
and  that  prior  to  her  departure  they  assisted 
her  in  counting  the  money  which  she  had  in 
her  possession,  which  amounted  to  87,000, 
and  which  she  testified  she  brought  directly 
to  tliis  state.  These  facts,  when  taken  in 
connection  with  what  seems  to  me  to  be  an 
absolute  want  of  any  proof  connecting  her 
with  the  alleged  fraudulent  transactions  of 
the  Herolds  and  Dr.  Dogge,  and  tlie  failure 
to  trace  any  of  Herold 's  money  or  property 
into  her  hands,  impresses  me  with  the  belief 
that  the  decree  should  be  reversed. 


HoWER  «.  AULTMAN,  MlLLEB  Si  CO. 

(Supreme  Court  of  Nebraska.    July  11,  1889.) 
Stjltdtb  or  Limitations— Flx^sisss. 

1.  'AH  actlont  or  causes  of  action  which  are  oi 
have  been  barred  by  tbe  laws  of  this  state,  or  any 
state  or  territory  of  the  United  States,  shall  be 
deemed  barred  under  the  laws  of  this  state. "  Sec- 
tion 18,  Civil  Code. 

8.  Under  tbe  Code,  as  prior  to  It,  on  a  demurrer 
to  an  answer,  when  tbe  complaint  falls  to  state  a 
cause  of  action,  judgment  on  snch  demurrer  should 
be  in  favor  of  the  defendant. 

y.  Where  a  petition  was  demurrable  as  not  oon- 
taiuinK  facts  sufflcient  to  constitute  a  cause  of  ac- 
tion, It  being  shown  upon  its  face  that  the  plain- 
US's  cause  of  action  was  barred  by  the  statute  of 
limitations,  and  an  answer  was  filed  pleading  the 
statutejOf  another  state,  in  which  the  defendant  re- 
sided ai  the  time  of  service  upon  him  in  this  state, 
and  to  which  a  general  demurrer  was  filed  by  tbe 
plaintiff  and  sustained  by  the  district  court,  it  was 
Aeld— First,  that  the  allegations  of  the  answer 
were  sufficient  to  constitute  a  defense;  and,  seo- 
ondy  that,  as  the  petition  failed  to  state  a  cause  of 
action,  the  demurrer  should  have  been  overruled. 

(SyUnbxu  by  the  Court.) 

Error  from  district  court,  Webster  county; 
Gaslim,  Judge. 
J.  M.  Chaffin,  Q.  R.  Chaney,  and  C.  B. 
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Dattt,  for  plaintiff  in  error.     Case  dt  Mo- 
Netoy,  for  defendant  in  error. 

Reesb,  0.  J.  This  waa  an  action  upon  a 
promissory  note.  An  answer  was  flied  to  the 
petition,  when  defendant  in  error  flled  a  de- 
murrer to  the  answer,  which  was  sustained 
bj  the  district  court.  From  the  judgmentof 
the  court  sustaining  the  demurrer,  and  ren- 
dering judgment  in  favor  of  the  plaintiff  in 
the  action,  defendant  brings  error  to  tliia 
court  There  is  but  one  question  presented, 
and  that  is  as  to  tlie  statute  of  limitations. 
The  pl«adinga  being  short,  they  will  be  here 
«opied  in  fuU.  The  petition  was  as  follows: 
"Plaintiff  complains  of  the  defendant  for,  on 
or  about  Sept.  6,  1877,  the  defendant  made, 
executed,  and  delivered  to  the  plaintiil  liere- 
in  a  certain  promissory  note  in  writing,  in 
words  and  flgures  as  follows:  <  883.  Deca- 
tur, Ind.  Sept.  6,  1877.  On  or  before  the 
1st  day  of  June,  1879,  I  promise  to  pay,  to 
the  order  of  Aultman,  Miller  St  Co.,  eighty- 
three  dollars,  with  interest  at  six  per  cent. 
from  date,  and  attorney's  fees,  payable  with- 
out relief  from  valuation  or  appraisement 
laws  at  the  tmnking  ofBce  of  Adams  county, 
for  value  received  in  one  Bnckeye  mower  and 
reaper,  and  with  ananal  intei-est  at  ten  per 
«ent.  per  annum  from  maturity  on  the 
amount  then  due  until  paid.  The  drawers 
and  indorsers  severally  waive  presentment 
for  payment,  protest,  and  notice  of  protest 
and  non-payment  of  this  note,  and  all  defense 
on  the  groand  of  any  extension  of  time  of  its 
payment  that  may  be  given  by  the  holders  or 
bolder  to  them,  or  either  of  them,  and  it  is 
further  agreed  that  this  note  shall  be  due  on 
demand  if  the  malcer  attempt  to  move  out  of 
thestatfc  For  the  purpose  of  obtaining  credit, 

I  certify  that  I  own  in  my  own  name 

acres  of  land  in  the  township  of ,  coun- 
ty of  ,  state  of ,  which  acres  are 

impr»v«d,  and  the  whole  worth ,  and 

that ,  and  it  is  unincumbered,  except 

I  also  am  worth  of  per- 
-,  over  all  indebtedness 


the  amH  of  ■ 
sonal  property  ■ 
and  legal  exemptions,  and  there  are  no  Judg 
ments  against  me.'  Plaintiff  further  says  that 
payment  has  been  deirianded  and  ref  useid.  and 
that  by  the  conditions  of  said  note  defendant 
agreed  to  pay  attorney's  fees  if  suit  was 
brought  to  enforce  payment;  that  said  attor- 
ney's fees  amount  to  the  sum  of  twenty-tive 
dollars;  that  there  is  now  due  and  unpaid  on 
said  note  the  sum  of  one  hundred  fifty-eight 
and  20-100  dollars,  besides  interest  at  ten  per 
cent,  from  Oct.  20,  1886,  and  the  further 
sum  of  twenty-five  dollars  for  attorney's  fees, 
as  aforesaid,  for  which  sum  plaintiff  de- 
mands judgment,  besides  costs  of  this  suit." 
The  answer  was  as  follows:  "The  defend- 
ant, in  answer  to  the  plaintiff's  petition,  ad- 
mit.s  the  execution  of  said  note,  but  says  that 
no  part  of  the  amount  claimeid  in  said  note 
has  at  any  lime  been  paid,  and  no  promise  in 
writing  or  otherwise  h.-w  been  made  to  pay 
said  note,  or  any  part  thereof,  since  the  same 
l)ecame  due,  or  any  acknowledgment  made 


by  this  defendant  of  said  alleged  Indebted- 
ness; that  tire  cause  of  action  stated  in  the 
petition  did  nut  accrue  within  five  years  next 
before  tiie  commencement  of  this  action; 
that  said  defendant  left  the  state  of  Indiana 
in  tlie  summer  of  1879  and  came  to  the  state 
of  Kansas,  where  he  has  ever  since  enjoyed  a 
continuous  and  bona  flde  residence,  and 
where  lie  resided  at  the  time  this  action  was 
brouglit,  and  where  he  now  resides;  that  by 
the  statutes  of  limitation  of  tlie  said  state  of 
Kansas,  in  force  at  the  time  tlie  suit  was  in- 
stituted, said  action  was  barred.  A  copy  of 
subdivision  one  (1)  of  section  eighteen  (18)  of 
the  Civil  Code  of  the  state  of  Kansits  is  here- 
unto attached  and  made  a  part  of  this  an- 
swer, which  rends  as  follows:  '  CSvil  actions, 
other  than  for  tlie  recovery  of  real  property, 
can  only  be  brought  wltliin  the  following 
periods  after  the  cause  of  action  shall  have 
accmed:  First,  within  five  years.  An  ac- 
tion upon  any  agreement  or  promise  in  writ- 
ing,' Wherefore  defendant  demands  jud<f- 
ment  for  his  costs,  and  all  other  proper  relief. " 
The  demurrer  was  based  upon  the  ground 
alone  that  the  facts  stated  in  the  answer 
were  not  sufficient  to  constitute  a  defense  to 
the  action.  As  will  be  seen  by  reference  to 
the  petition,  the  note  matured  on  the  1st  day 
of  June,  1879.  It  was  not  alleged  that  any 
payments  liad  ever  been  made  on  it  after  its 
execution.  In  addition  to  this  it  was  alleged 
affirmatively  in  the  answer  that  no  such  pay- 
ment had  ever  been  made,  and  that  no  prom- 
ise, either  verbally  or  in  writing,  had  ever 
lieen  made  since  the  execution  of  the  note  to 
pay  it,  and  that  no  acknowledgment  of  any 
Indebtedness  had  been  made  by  plaintiff  in 
error;  that  plaintiff  in  nror  resided  in  the 
state  of  Kansas,  and  had  resided  there  since 
the  summer  of  1879  continuously;  and  that, 
during  the  time  of  his  residence  in  that  state, 
the  statute  of  limitations,  which  is  set  out  in 
his  answer,  was  five  years.  There  »a  no 
brief  on  the  part  of  defendant  in  error,  and 
therefore  it  is  impossible  for  us  to  say  upon 
what  theory  the  district  court  made  the  rul- 
ing, and  the  question  here  discussed  may  not 
have  been  presented  to  that  court.  By  sec- 
tion 18  of  tlie  Civil  Code  it  is  provided  that 
"all  actions  or  causes  of  action  which  are  or 
have  been  barred  by  the  laws  of  this  state,  or 
any  state  or  territory  of  the  United  States 
shall  be  deemed  barred  under  the  laws  of  this 
state. "  If  the  statute  uf  limitations  had  run 
against  the  claim  in  the  state  of  Kansas, 
where  plaintiff  in  error  resides,  and  the  cause 
of  action  was  barred  by  the  law  of  that  state, 
as  alleged  in  the  answer,  this  was  a  defense 
to  the  action,  and  the  answer  could  not  be 
assailed  by  demurrer,  as  not  presenting  a  de- 
fense. Moreover,  the  petition  itself  showed 
upon  its  face  that  the  cause  of  action  was 
barred,  and  was  defective  as  not  stating  a 
cause  of  action  against  plaintiff  in  error,  and 
a  demurrer  might  have  been  interposed  upon 
tliat  ground.  Maxw.  Pi.  &  Pr.  r<Jl;. Peters 
V.  Dunnells,  5  Neb.  460;  Hurley  v.  Cox,  9 
Neb.  2-30,  2  N.  W.  Rep.  705;   Hedges  v. 
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Roach,  16  Neb.  674,  21  N.  'W.  Bep.  404.  It 
is  a  well-established  rule  of  pleading,  under 
the  Code  as  well  as  at  common  hw,  that  a 
judgroent  upojn  demurrer  must  be  against 
the  party  whose  pleading  was  first  deft-dive 
in  substance,  and  that  a  demurrer  searches 
the  entire  record,  and  must  go  against  the 
first  error;  or,  tis  stilted  in  plaintiff's  brief,  a 
bad  answer  is  good  enough  for  a  bad  peti- 
tion, or  a  bad  reply  for  a  btul  answer.  See 
Bennet  v.  Ilargus,  1  Neb.  424;  Slratton  v. 
Allen,  7  Minn.  602,  (Gii.409;)  Lockwood  v. 
Bigelow.  11  Minn,  113,  (GiL  70;)  Ferson  v. 
Drew,  19  Wis.  241;  Bank  t.  Lockwood,  IC 
Inl.  307;  Insurance  Co.  v.  Baker,  71  iml. 
102;  Hillier  v.  Stewart,  26  Ohio  St.  652; 
Railroad  Cd.  v.  Mowatt,  35  Ohio  St.  286; 
People  V.  Banker,  a  How.  Pr.  258;  Stoddard 
T.  Conference,  12  Barb.  573;  Bliss,  Code  PL 
§  417a.  The  judgment  of  the  district  court 
is  reversed,  the  demurrer  overruled,  and  the 
ciuse  remanded  for  furtlier  proceedings  ac- 
cording to  law.    The  other  judges  concur. 


Laub  v.  Wooan. 
(Supreme  Court  of  NOinuka.    Jjily  11,  1889.) 

HOMSBTBXD— ABASOOVUKNT. 

O.  was  tbe  owner  of  a  homestead,  on  which  he 
ISred  with  his  wife  and  her  several  grown  sons  and 
daughters  by  a  former  marriage.  Owing  to  ill 
treatment  by  O.  of  the  family,  and  especially  of  the 
daughters,  the  family  left  the  homestead,  and  went 
to  a  distant  part  of  the  oonaty,  where  they  re- 
BUDed ;  the  wife  and  mother  going  with  them,  aad 
remaning  with  them  for  the  most  part  until  the 
d<iath  of  O.,  but  several  times  returning  and  re- 
maning at  the  homestead  for  longer  or  shorter 
lengths  of  time,— at  one  time  when  O.  was  sick  for 
about  three  weeks.  O.  remained  on  the  homestead 
for  n  year,  more  or  less,  after  the  departure  of  the 
family,  when  on  acconnt  of  Illness  he  was  removed 
to  a  hospital  at  the  oounty-seat,  where  he  died. 
JBeld,  that  on  the  death  of  O.  the  widow,  Bridget 
O'Brien,  became  vested  with  a  Uf»«etate  in  toe 
homestead. 

[Svllabus  !>]/  the  Court.) 

.  Error  from  district  court,  Platte  oonnty; 
Post,  Judge. 

if.  Whitmoyer  and  Sullitan  <f-  Reeder,  for 
plaintiff  in  error.  George  O.  Bowman,  for 
defendant  In  eiror. 

Cobb,  J.  This  action  was  brought  by  the 
plaintiff  in  error  in  the  district  court  of  Platte 
county,  in  the  nature  of  ejectment,  for  the 
recovery  of  lands,  and  to  this  court  for  re- 
Tiew  on  error.  The  plaintiff  alleges  tltat  be 
has  a  legal  estate  in,  and  is  entitled  to  tlie  pos- 
session of.  the  S.  £.  4  of  the  N.  £.  i-  and  the 
N.  £.  4  of  tbe  S.  £.  |,  of  section  8,  township 
17,  range  1  W.,  contiiining  80  acres,  in  said 
county,  and  since  January,  1885,  the  defend- 
ant has  unlawfully  kept,  and  still  keeps,  the 
plaintiff  out  of  the  posses-sion  thereof;  tliat 
while  in  the  unlawful  possession  of  the  prem- 
ises the  defenditnt  has  received  the  rents  and 
profits  thereof,  from  said  date  to  the  com- 
mencement of  this  suit,  amounting  to  $100. 
and  has  applied  tbe  same  to  his  own  use,  to 
the  plalntilT's  damage  in  that  sum;  with 
prayer  for  judgment  of  the  right  of  possession, 
v.42N.w.no.l5— 06 


and  for  damages  for  the  rents  and  profits  stat- 
ed. The  defendant  answered,  denying  each 
and  every  allegation  of  the  plaintiff.  There 
was  a  trial  to  tbe  court,  a  jury  being  waived, 
with  findings  for  the  plaintiff,  and  judgment 
for  the  recovery  of  the  plaintiff's  riglitof  pos- 
session of  the  lands  descrit)ed.  with  five  cents 
damages,  and  costs  of  suit.  Whereupon  the 
defendant  demanded  another  trial  of  tbe  ao- 
tion,  and  a  jury  being  waived,  and  the  cause 
being  again  submitted  to  the  court,  it  was 
found  tliat  the  defendant  was  entitled  to  tbe 
possession  of  the  premises  und«r  a  convey* 
ance  of  Bridget  O'  Brien.  Tbe  plai  ntilf  s  mo- 
tion for  a  new  trial  being  overruled,  judg- 
ment was  entered  for  the  defendant  dismiss- 
ing the  action,  and  for  costs. 

The  plaintiff  in  error  assigns  the  following 
grounds  for  review:  (1)  That  the  findings 
and  dedsions  of  the  court  are  not  sustained 
by  sufficient  evidence.,  and  are  contrary  to  law ; 
(2)  errors  of  law  at  the  trial,  and  excepted  to 
by  the  plaintiff;  (3)  error  in  overruling  plain- 
tiff's motion  for  a  new  trial;  (4)  error  in  en- 
tering judgment  for  the  defendant. 

The  only  question  presented  liy  the  record 
in  this  case,  and  argued  by  counsel  for  plain- 
tiff in  error  in  the  brief,  is  one  of  fact.  The 
question  raised  is  whether  Bridget  O'Brien, 
wife  of  David  O'Brien,  liad,  previous  to  the 
deiith  of  her  husband,  voluntarily  abandoned 
him,  and  their  homestead  in  which  they  re- 
sided, with  the  intent  of  renouncing  her  mar- 
it<il  relations  with  him  permanently.  If  she 
had,  then  the  contention  of  the  plaintiff  in 
error  is  well  founied ;  but  otherwise,  if  she 
had  not.  Tbe  only  case  cited  by  counsel  is 
that  of  Dickman  v.  Birkhauser,  16  Neb.  686, 
21  N.  W.  Rep.  396,  where  the  court  say.  in 
the  syllabus:  "Where  a  wife  voluntarily 
abandoned  her  husband  several  years  before 
his  death;  parchased  lots  in  her  own  name; 
erected  a  house  thereon,  In  whtch'shehadher 
home:  held,  that  upon  his  death  she  could 
not  claim  the  homest&td  of  her  late  husband 
as  her  own,"  etc. 

There   was  considerable   conflicting  evi- 
dence on  the  trial,  as  Shown  by  the  bill  of  ex- 
ceptions, but  tlie  undoubted  weight  of  evi- 
dence was  to  the  effect  that  the  land  in  ques- 
tion was  the  homestead  of  David  O'Brien; 
that  he  lived  ujjon  it  for  at  least  a  year  prior 
to  his  hist  sickness;  that  during  tlie  year,  and 
for  a  longer  lime  to  April  1st,  preceding  the 
fall  of  the  year  when  his  fatid  sickness  com- 
menced, his  wife.  Bridget  O'Brien,  together 
with  several  sons  and  daughters  by  a  former 
marriage,  lived  with  him  as  a  part  of  his  fam- 
Uy ;  that  about  April  1, 1882  or  18<j3.— the  evi- 
dence is  doubtful  as  to  the  year  of  separation, 
and  of  the  husiiand's  death, — his  treatment 
of  his  family,  and  especially  that  towards  tbe 
daughters  of  his  wife,  his  step-daughters,  was 
,  such  as  to  render  it  impossible  for  them  to 
I  live  with  him.    The  family,  taking  some  por- 
,  tions  of  the  household  goods  and  personal 
i  property,  left  the  bomostead.  and  went  to 
another  residence,  in  the  northern  pai-t  of 
Ulatte  county.    Here  the  young  people  re- 
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mained  continuously  thereafter.  Whether 
tbey  there  took  up  land  or  established  a  per- 
manent home  of  their  own  does  not  appear. 
But,  however,  tliey  lived  there,  and  their 
mother  remained  with  them,  for  the  most 
part,  up  to  the  time  of  the  death  of  David 
O'Brien,  though  she  made  frequent  journeys 
back  to  the  homestead  as  long  as  he  remained 
there,  and  subsequently.  It  also  appears  that 
O'Brien,  with  the  defendant  in  this  case,  con- 
tinued to  occupy  tlie  homestead  until  some 
time  in  the  fall  of  the  same  year  in  which  the 
members  of  tlie  family  had  left  it.  The  health 
of  O'Brien  becoming  bad,  and  his  life  preca- 
rious,— d  uring  a  portion  of  tlie  sum  mer  season 
was  reckoned  diingeruus, — as  cold  weather 
approached,  he  was  removed  to  a  hospital  at 
Columbus,  and  died  there  some  time  in  tbefol- 
lowing  spring.  There  is  evidence  that  dur- 
ing his  sickness,  at  the  homestead,  his  wife, 
Bridget  O'Brien,  visited  him  on  several  occa- 
sions, at  one  time  spending  three  or  four 
weeks,  until  his  temporary  improvement  was 
reached ;  also  that  after  his  removal  to  the 
hospital  she  went  there,  and  if  she  fulled  to 
see  him,  and  remain  for  some  time,  it  was  be- 
cause she  was  prevented  from  so  doing  by  the 
inflexible  rules  of  the  fraternity  of  the  hospi- 
tal. Upon  the  evidence  in  the  case,  thetrial 
cou(t  doubtless  found  that  the  wife,  Bridget 
O'Brien,  never  voluntarily  abandoned  the 
homestead,  or,  in  law,  did  not  abandon  it  as 
a  claimant  in  possession.  In  this  finding  I 
think  the  court  simply  followed  the  rules  of 
evidence,  and  could  not  have  fou  nd  otherwise. 
The  judgment  of  the  court  below  is  therefore 
affirmed.    The  other  judges  concur. 


Rathsxtn  e.  MCCONMELL. 
(Supreme  Court  of  Nebratka.    July  11, 1889.) 

Pabtnbrship  AoBBBmniT. 
Where  the  terms  of  a  written  agreement  o^ 
partnership  are  somewhat  vague  and  ambiguous, 
the  practical  oonstnictioa  of  the  ooatract  of  the 
parties  themselves  is  entitled  to  great,  U  not  oon- 
trolling,  influence. 
(Syllabu*  bu  the  Oourt) 

Appeal  from  district  court,  Johnson  coun- 
ty; Broadt,  Judge. 

S.  P.  Davidson,  for  appellant.  O.  P. 
Mason,  for  appellee. 

Maxwbli.,  J.  This  ia  an  action  to  settle 
the  affairs  of  a  partnership.  The  plaintiff 
and  defendant  entered  into  a  written  con- 
tract as  follows:  "This  agreement,  entered 
into  this  second  day  of  August,  A.  D.  1883, 
between  Isaac  H.  Rathbun,  of  Milan,  111.,  of 
the  first  part,  and  John  McConnell,  of  Bowl- 
ing township,  Rock  Island,  III.,  of  the  sec- 
ond part:  Wilnesaetb,  the  party  of  the  sec- 
ond part  agrees  to  buy  the  stock  of  drugs, 
painfai,  oils,  fixtures,  etc.,  now  in  tiie  posses- 
sion of  the  firm  known  and  doing  business 
in  the  town  of  Milan,  III.,  under  the  firm 
name  of  Miller  A  Rathbun,  paying  therefor 
in  good  and  lawful  moneys  whatever  it  may 
amount  to,  when  invoiced  according  to  the 


prices  current  of  Colburn,  Birks  &  Co.,  of 
IVoria,  or  uf  Ixjrd,  Stoutenbur<{  ft  Co.,  of 
Chicago,  III.  And  the  party  of  the  second 
part  further  agrees  to  advance  money  enough 
to  make  the  amount  of  money  advanced,  and 
the  value  uf  the  stock  aforesaid,  amount  to 
the  sura  of  $2,500,  as  against  the  experience 
in  and  knowledge  of  drug  business  and  in- 
fluence ot  the  |iarty  of  the  first  part,  thereby 
forming  a  copartnership  to  be  known  under 
the  firm  name  of  Riithbun  ft  McConnell,  for 
the  purpose  of  carrying  on  a  general  retail 
drug  business  at  any  place  within  the  U.  S. 
which  may  be  mutually  agreed  upon  by  both 
parties  of  the  said  agreement;  the  aforesaid 
copartnership  to  be  known  as  a  limit-:-d  co- 
partnership, to  run  three  years  from  date  of 
above  agreement,  and  renewable  only  with 
full  and  free  consent  of  both  parties.  Also 
that  party  of  the  first  part  and  party  of  the 
second  piii-t  are  to  become  equal  and  joint 
owners  of  all  the  stock,  fixtures,  and  money 
aforesaid  from  the  date  of  the  agreement, 
and  shall  share  equally  and  alike  in  all  the 
profits  arising  and  accruing  from  the  said 
copartnership,  but  in  no  case  does  the  party 
of  the  first  part  agree  to  become  responsibk' 
for  any  loss  or  damage  which  may  occur  from 
the  said  copartnership,  or  other  than  the  us- 
ual losses  from  breakage,  and  deterioration 
of  stock  and  appurtenances.  It  is  furtlier 
agreed  by  both  parties  that  they  will  do  their 
best  endeavor,  and  use  their  i>est  influence, 
to  improve  and  increase  the  business  of  the 
atrave  copartnership,  and  that  they  will  not 
either  one  draw  out  of  the  above  copartner- 
ship any  money  other  than  is  necessary  fur 
the  living  expenses  of  the  parties  aforesaid, 
but  will  apply  all  profits  to  increasing  of 
stock  until  such  time  as  the  stock  shall  be 
equal  to  the  demands  of  the  trade,  or  until 
tlie  expiration  of  this  agreement.  It  is  fur- 
ther agreed  by  both  parties  that  they  will  nut 
go  on  any  paper  or  writing  as  surety,  bail,  or 
bond  for  any  person  or  persons  during  exists 
ence  of  this  copartnership;  also  that  they 
will  not  dispose  of  their  interest  in  the  same 
to  any  person  or  persons  whomsoever,  witli- 
out  the  full  and  free  consent  of  the  other 
party.  It  is  further  agreed  by  both  parties 
that  they  will  live  moral  and  temperate  lives, 
and  will  not  engage  in  any  games  of  chance 
upon  which  there  is  any  money  or  property  at 
stake ;  also  that  they  will  not  engage  in  any 
but  straight,  legitimate  business  relating  to 
the  object  fur  which  the  copartnership  was 
formed,  without  the  free  and  full  consent  of 
both  parties,  nor  will  they  enter  into  any 
speculation,  separately  or  individually.  It  is 
further  agreed  that  they  will  keep  a  record 
of  all  moneys  received  and  paid  out  by  the 
firm,  and  that  all  books  and  records  shall  be 
open  to  both  parties  for  inspection  at  all 
times.  All  insurance  and  necessary  running 
expenses  are  to  be  paid  out  of  the  proceeds  uf 
business.  Also  that  due  deference  and  re- 
spect shall  be  paid  one  to  the  other  at  all 
times.  [Signed]  Isaac  Rathbun.  Joitn 
McCoNNKLL.       J7|Uje3ses    present,     .loho 


Neb.) 


SMITH  D.  ATKINS. 
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Dickson."  This  contract  was  entered  into 
in  Illinois,  wliere  tlie  plaintiff  possessed  a 
drug-store.  Shortly  afterwards  the  parties 
removed  to  this  state,  and  opened  a  drug- 
store  at  Crab  Orchard,  in  Johnson  county. 
In  1885  they  sold  the  third  interest  in  the 
store  to  one  Dil  worth,  and  this  Arm  contin- 
ued in  business  until  August,  1886,  when 
the  defendant  claimed  that  the  contract  with 
the  plaintiff  had  terminated,  and  lie  sought 
to  exclude  him  from  tlie  store.  After  some 
delay  this  action  was  brought  to  wind  up 
the  affairs  of  the  partnership,  and  divide  the 
assets.  On  the  trial  of  the  cause,  the  court 
held  that  as  between  pl.iintiff  and  defendant 
the  plaintiff  was  entitled  to  one-half  of  the 
capital  stock  paid  in  by  the  defendant.  In 
other  respects  there  is  no  objection  to  the 
decree. 

In  construing  the  contract  alone  that 
plaintiff  and  defendant  "shall  share  equally 
and  alike  in  all  profits  arising  and  accruing 
from  the  said  copartnership,  but  in  no  case 
does  the  party  of  the  first  part  agree  to  be- 
come responsible  for  any  loss  or  damage 
which  may  occur  from  the  said  copartnership 
other  than  the  usual  losses  from  breakage, 
and  a  deterioration  of  stock  and  appurtenan- 
ces," these  words  apparently  limit  the  in- 
terest of  the  plaintiff  in  the  partnership  busi- 
ness to  a  share  of  the  profits.  But  the  par- 
ties themselves  seem  to  have  placed  a  differ- 
ent construction  on  the  contract.  Thus  in 
the  winter  of  1885  and  1886  the  plaintiff 
thought  of  changing  his  location,  wlien  a 
conversation  took  place  between  the  defend- 
ant and  Dilworth  as  to  the  interest  of  the 
plaintiff  In  the  store.  Dilworth,  who  was 
called  as  a  witness  on  behalf  of  the  plaintiff, 
testified  on  that  point  as  follows:  "Anatoer. 
Mr.  Rathbun  was  thinking  some  of  going  to 
Odell, — I  believe  that  was  the  name  of  the 
town, — and  Mr.  McConnell  and  I  had  a  con- 
versation regarding  this,  and  I  asked  him 
whether  Bathbun  would  take  out  his  part  of 
the  stock  or  sell  it,  and  McConnell  said  he 
had  not  heard  him  say,  but  he  supposed  be 
would  want  to  sell  it.  and  he  asked  me 
whether  I  would,  or  whether  I  could,  buy 
one-half  of  the  drug  interest  in  the  store,  and 
I  told  him  I  could  not  do  it.  I  didn't  have 
the  means  to  buy  them,  and  McConnell  said 
that  he  would  buy  it  then;  and  own  two- 
thirds  of  the  stock  and  me  one-third,  or  that 
he  would  buy  it  and  sell  to  me  on  time,  so 
.  tliat  I  could  pay  for  it  without  any  trouble. 
Question.  About  when  was  that  conversa- 
tion? A.  Well,  I  don't  remember  the  date, 
but  it  was  some  time  during  the  winter  of 
1885-86."  W.  S.  Dilworth,  the  father  of 
the  last  witness,  also  testified  on  that  point 
as  follows:  "Question.  Are  yon  acquainted 
with  the  parties  to  this  suit?  Anstoer.  I 
am.  V-  State  whether  you  had  a  conversa- 
tion with  defendant  some  time  during  the 
winter  of  1886  in  reference  to  defendant  and 
J.  Milton  Dilworth  buying  Dr.  Bathbun  ont. 
A.  I  bail  such  a  conversation  during  the 
winter  of  1885  and  6.    Q.  What  pai-t  of  the 


winter, — the  latter  or  firat  part?  A.  I  could 
not  say  as  to  that.  Q.  Tell  the  court  what 
the  conversation  was?  A.  I  can  tell  you 
what  gave  rise  to  to  the  conversation, — what 
brought  it  about.  The  doctor  bad  been  out 
lucking  for  a  location,  thinking  he  cuuld  do 
better  somewhere  else,  not  being  saiistifl 
with  his  practice  at  Crab  Orchard,  and  I  felt 
a  little  interest,  my  son  being  a  member  of 
the  firm.  I  did  not  know  what  disposition 
might  be  made  of  the  stock.  I  did  not  know 
anything  of  the  contract  between  tiiem  par- 
ties. 1  met  McConnell  on  the  sidewalk,  and 
we  had  some  other  conversation  about  some- 
thing else  first.  Then,  itbein<{  on  my  mind, 
I  asked  him  what  disposition  would  be  made 
of  the  doctor's  share  provided  he  retired. 
'  If  he  sells  you  might  get  some  other  man 
you  didn't  want.'  He  said,  'If  the  doctor 
sold  his  interest,  he  could  not  sell  out  with- 
out the  consent  of  the  other  parties,  and  they 
could  buy  him  out.'  I  told  him  my  son  I 
didn't  think  was  able  to  buy  the  half  interest 
in  the  doctor's  share,  and  he  said  he  would 
like  to  have  him  do  so,  so  as  to  be  an  equal 
partner  with  him;  but  if  be  could  not,  he 
would  buy  it  and  own  two-thirds  of  the 
stock,  but  he  would  prefer  that  my  son 
should  buy.  and  be  an  equal  partner,  and  if 
he  wanted  he  would  buy  and  sell  to  him  on 
terms  so  he  could  buy.  I  still  insisted  that 
I  didn't  think  he  better  do  so,  as  he  had 
about  all  he  had  in  the  firm,  and  I  didn't 
want  him  to  get  involved  and  in  debt.  That 
is  about  all-I  remember  of  the  conversation." 
The  testimony  of  these  witnesses  is  practi- 
cally undented  by  the  defendant.  This, 
therefore,  may  be  taken  as  the  construction 
placed  on  the  contract  by  the  parties  them- 
selves, and  will  prevail  over  the  mere  words. 
In  other  words,  the  contract  will  be  read  in 
the  light  of  the  circumstances  surrounding 
it.  Where  the  language  of  a  contract  is 
ambiguous,  the  construction  placed  upon  it 
by  the  parties  themselves  is  of  great,  if  not 
controlling,  Infiuence.  Topliff  v.  Topliff. 
122  U.  S.  121,  7  Sup.  a.  Rep.  1057;  Chica- 
go V.  Sheldon,  9  Wall.  50,  54;  Coleman  v. 
Qrubb,  28  Pa.  St.  898,  409;  Gas-Light  Co.  v. 
St.  Louis,  46  Mo.  121;  Jackson  v.  Ferrine, 
85  N.  J.  Law,  137;  Stone  v.  Clark,  1  Mete. 
878;  Nickerson  v.  Railroad  Co.,  8  McCrary, 
455. 17  Fed.  Itep.  408;  Gronstadtv.  Withoff. 
21  Fed.  Rep.  258;  Forbes  v.  Watt,  L.  K.  2H. 
L.  Sc.  214;  Butler  v.  Moses,  43  Ohio  St.  166, 1 
N.  £.  Rep.  816;  8  Amer.  &  £ng.  Cyclop. 
Law,  869.  The  construction  placed  upon 
the  contract,  therefore,  by  the  court  Iielow  is 
clearly  right,  and  the  Judgment  is  affirmed. 
The  other  judges  concur. 


Smitb  V,  Atkhw  tt  ah 
(Supreme  Court  of  Nebratka.   Jnly  11, 18S0.) 

FOBSCUMDBB  OV  IIOSTGAOE. 

1.  In  an  action  In  eqnity  to  cancel  s  note  and 
mortgage  upon  the  gronnd  that  they  had  been 
given  to  indemnify  the  mortgagee  as  surety  on  an 
appeal-bond,  and  that  the  surety  haa  been  required 
to  pay  nothing  thereon,  the  defendant  answered 
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Bgr  cross-petltiOD,  praying  for  the  foreclnsure  of 
wemortnee;  and  a  decree  was  rendered  in  his 
tiTor  for  t&e  amount  claimed.  It  appeared  from 
Ijto  eridence  that  $90  had  been  included  in  the  note 
1  mortgage  to  indemnify  the  mortgagee  against 
le  da  ... 


and 


wetihle  damages  in  signing  an  appeal-bonL, 

itot  he  had  suffered  no  loss  thereby.  Held,  that 
the  decree  should  be  reduced  t90,  with  13  per  cent. 
»terest  thereon,  that  being  the  rate  allowed  in  the 
fccree. 

2.  Held,  that  the  proof  failed  to  show  that  the 
ylaintiff  was  entitled  to  protection  as  a  bona  fide 
yurcbaser  of  the  note  before  maturity. 

{SyUabxts  bv  the  Court) 

Appeal  from  district  court,  Lancaster 
county;  Cbapman,  Judge. 

Harwood,  Ames  &  Kelly,  for  appellant. 
1>,  Q.  Courtnay,  tot  appellees. 

Maxweli.,  J.  This  action  was  brought 
by  the  plaintiff  against  the  defendants  to 
cancel  and  declare  void  a  certain  note  and 
DortgaKC  upon  real  estate,  executed  by  the 
pluintifl  to  Henry  Atkins,  and  by  him  de- 
Uvered  to  Irene  Atkins.  To  this  petition 
Henry  Atkins  filed  an  answer,  in  which  he 
disclaims  any  interest  in  the  premises.  Irene 
filed  an  answer  in  the  nature  of  a  cross-bill, 
in  which  she  alleges  that  "on  the  lltb  day 
of  January,  1879,  the  said  William  H.  Smith 
and  Emiline  Smith,  his  wife,  executed  and 
delivered  to  one  lienry  Atkins  a  oertiiin 
promissory  note  in  words  and  figures  fol- 
lowing: "Lincoln,  Jan'y  11,  1879.  Six 
months  after  date,  for  value  received,  we 
promise  to  pay,  to  the  order  of  Henry  Atkins, 
•615.00  at  Lincoln,  with  interestat  12%  per 
annum  from  date  until  paid,  with  a  sura 
equal  to  10%  of  said  amount  as  attorney's 
fees,  if  action  is  brought  on  the  note  or  on 
the  mortgage  given  to  secure  the  same,  or  if 
Uie  same  is  not  paid  when  due.  W^iluam 
H.  SiuTB.  Ehiums  Smith.  $615.00  due. 
[Indorsed]  Paid  by  note  $10.00,  to  apply  on 
the  within.  Henuy  Atkins.  July  the  8th, 
1884. "  Then  follows  an  allegation  that,  on 
the  same  day  Smith  and  wife  executed  a 
nortgage  upon  the  real  estate  in  controversy 
to  secure  said  note,  and  failed  to  pay  the 
same;  and  praying  for  a  decree  of  foredos- 
■le  and  sale.  The  defendants  allege  that "  on 
•r  about  the  11th  day  of  March,  1879,  for  a 
valuable  consideration,  Henry  Atkins,  the 
mortgagee,  Hs.sigued  said  note  and  mortgage, 
and  the  monevs  due  thereon,  to  the  said  Irene 
Atkins,  defendant  herein,  and  prior  to  the 
day  on  which  said  note  and  mortgage  became 
due;  that  she  has  paid  t)ie  folio  wing  taxes  on 
Mid  property  in  question,  to-wit,  for  the  year 
1878,  S11.35.  and  for  the  year  1879,  «13.45, 
total  $24.80,  with  interest  at  10%  per  an- 
num. There  is  now  due  and  remaining  un- 
paid from  the  said  William  H.  and  Emiline 
Smith  to  tills  defendiint  Irene  Atkins,  on  ac- 
•ount  of  said  note  and  mortgage  and  the 
taxea  paid  on  said  property,  the  sum  of 
$24.80,  with  interest  at  10%  from  March  1st, 
1880,  to  entering  of  this  decree."  The  court 
Mow  found  the  issues  in  favor  of  Irene  At- 
kins, and  entered  a  decree  of  foreclosure  In 
ker  favor.    The  plaintiff  in  bis  testimony 


contends  that  the  note  and  mortgage  were 
given  to  indemnify  Henry  Atkins  against 
possible  loss  from  signing  an  appa-J-bond  for 
the  sum  of  $90,  and  for  nothing  else,  and  that 
he.  sustained  no  loss  in  consequence  of  sign- 
ing the  same.  It  is  evident,  however,  that  he 
is  mistaken  as  to  tlie  consideration,  and  that 
other  matters  were  taken  into  the  account. 
Smith's  testimony  is  vague,  indefinite,  and 
too  uncertain  in  most  respects  to  found  a  de- 
cree upon,  and  wholly  fails  to  impeach  the 
note  and  mortgage,  except  as  to  $90,  and  in- 
terest thereon,  which  $90,  Atkins  admits, 
was  Included  in  the  note  and  mortgage  as 
indemnity  for  signing  an  appeal-bond,  and 
that  he  has  suffered  no  loss  by  said  appeal. 
The  plaintiff,  tlierefore,  is  entitled  to  a  mod- 
iilcation  of  the  decree  by  deducting  tlierofrora 
$90,  with  120/J  interest  thereon,  12%  being 
the  rate  of  interest  allowed  in  the  decree. 

It  is  claimed  that  Irene  Atkins  is  enti- 
tled to  protection  as  an  innocent  purchaser  of 
the  note  before  due,  but  the  proof  fails  to 
establish  that  claim.  She  testified,  in  effect, 
that  she  held  a  note  of  Henry  Atkins'  for 
$2,500;  that  Henry  transferred  to  her  the 
note  and  mortgage  in  question ;  and  that  she 
indorsed  the  auiount  thereof  on  Henry's 
note.  Whether  this,  of  itself,  would  consti- 
tute her  a  bona  fide  purchiiser,  we  need  not 
stop  to  inquire,  as  it  is  evident,  from  other 
evidence  in  the  case,  that  Henry  Atkins 
treated  the  note  and  mortgage  as  his  own  as 
late  as  1884.  We  do  not  care  to  comment  on 
the  attempted  transfer  in  this  case,  where 
the  entire  consideration  bad  not  been  paid, 
but  a  purchaser,  to  be  protected,  most  be 
without  notice,  and  the  consideration  act- 
ually paid.  The  testimony  fails  to  show  tluit 
Irene  Atkius  occupies  this  position.  The 
note  and  mortgage  in  question  are  subject  to 
the  equities  between  the  parties,  and  the  de- 
cree will  be  reduced  as  here  indicated.  Judg- 
ment accordingly     The  other  j  udgea  concur. 


LiTTLB  et  al.  f>.  Giles  et  txl. 
(Supreme  Court  of  Nebraska.    July  11,  18S8.) 

APPBAR^XCE— DlBCIAIIlBB. 

1.  Where  an  action  was  instituted  on  behalf  of 
a  large  number  of  plaintiffs,  by  name,  for  the  pur- 
pose of  enjoining  a  common  defendant  from  prose- 
cuting actions  involving  their  title  to  real  estate, 
and  a  portion  of  the  persons  whose  names  were 
used  as  plaintiffs  g^ve  to  the  defendant  an  instru- 
ment In  writing  iSat  the  suit  had  been  insUtuted 
without  their  fnowlodge  or  consent,  that  they  re- 
pudiated the  action  of  the  attorneys  who  instituted 
it,  and  did  not  desire  It  further  prosecuted,  but 
upon  further  inquiry  became  satisfied  with  the  ac- 
tion of  the  attorneys,  ratdfled  it,  and  emplo3red 
them  to  proceed  with  the  case  In  their  names,  in 
connection  with  the  names  of  those  who  did  not 
dlsaf&rm,  appeared  upon  the  trial  as  plaintiffs, 
and  participated  therein  as  litigants  and  witnesses, 
explaining  that  the  writing  was  ^ven  under  a 
misapprehension  on  their  part,  and  a  decree  or 
judgment  was  rendered  upon  the  merits  of  the 
case,  such  judgment  will  not  be  heUl  void  nor  er- 
roneous as  to  those  never  having  been  dismissed 
nor  stricken  from  the  record  as  plaintiffs  by  the 
trial  court. 

3.  But  when  such  disclaimer  is  made  and  filed  in 
the  case,  and  no  further  action  Is  takon  by  such 
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party  a*  a  plaintiff,  such  statement  and  disclaimer, 
being  the  last  expression  of  the  parties  concern- 
ing the  snit  or  its  proaecntion,  will  be  treated  as  a 
final  repudiation  of  the  suit  by  such  party,  and  a 
decree  of  the  distriot  court  affecting  his  rights,  or 
those  of  the  defendant  as  to  him,  mil  be  set  aside. 
(Syllabu*  by  the  Court.)  ■ 

Appeal  from  district  court,  Lancaster  coon- 
ty;  Crafmam,  Judge. 

Harwood,  Ame»  <6  Kelley  and  Marquett, 
Deweese  dk  Hall,  for  appellants.  O.  P.  ifa- 
aon,  J.  M.  Woolworth,  and  L.  C.  Burr,  for 
appellees. 

Reese,  C.  J.  This  case  was  decided  at 
the  January,  1889,  terra  of  this  court,  and 
is  reported  in  41  N.  W.  Kep.  186.  The  le- 
gal questions  involved  were  disposed  of  by 
that  decision;  but,  it  appearing  from  the 
record  that  a  portion  of  the  plaintiffs  named 
in  the  petition  bad  signed  papers,  affidavits, 
and  statements  in  writing  inconsistent  with 
their  position  or  attitude  as  plaintiifs  in  the 
action,  "the  decree  of  the  district  court  as  to 
all  the  plaintiffs  who  did  not  disclaim  was 
affirmed.  The  question  as  to  who  had  and 
wlio  had  not  disclaimed  was  left  open  for 
future  consideration."  In  aocordaooe  with 
the  request  of  the  court,  the  parties  have  pre- 
pared briefs  and  appeared  at  the  bar,  and 
have  presented  their  views  upon  this  subject. 
The  papers  referred  to  were  signed  by  tlie 
parties  soon  after  the  commencement  of  the 
action,  and  they  will  be  noticed  in  detail 
hereafter. 

It  is  contended  by  coonsel  for  appellants 
that,  as  the  suit  was  instituted  without  the 
consent  or  knowledge  of  the  plaintiffs  named, 
the  whole  of  the  proceedings  during  the  sub- 
sequent progress  of  the  action  were  void,  and 
tliat  therefore  the  decree  in  their  favor  can- 
not l>e  sustained.  We  apprehend  that  no  le- 
gal proposition  is  better  settled  than  that  an 
attorney  cannot  appear  in  court,  representing 
an  individual  or  person,  without  authority 
from  such  person  to  act  in  his  beiialf,  and 
thus  bind  tiie  party  for  whom  he  appears; 
that  any  action  taken  by  an  attorney  with- 
out antliority  therefor  is  void,  whether  such 
action  be  questioned  during  the  pendency 
of  the  action  or  after  judgment.  As  to 
whether  the  action  of  an  attorney  in  volun- 
tarily appealing  for  a  person  without  author- 
ity can  be  ratilied  after  judgment  as  any 
other  agency  might  be  ratified,  it  is  not  nec- 
essary fur  us  to  discuss  at  this  time.  There 
is  no  doubt  but  that  this  action  was  orig- 
iiuilly  instituted  without  the  consent  or 
knowledge  of  a  portion  of  the  persons  named 
as  plaintiffs;  tliat  soon  thereafter  they  made 
statements  in  writing,  eitiier  under  oath  or 
without  that  formality,  in  which  this  fact 
clearly  appears.  While  the  same  rules  must 
be  applied  to  this  as  to  any  other  case  com- 
ing under  the  general  head  of  principal  and 
agent,  as  to  the  Invalidity  of  an  unauthorized 
act  of  a  person  improiierly  representing  him- 
self as  the  agent  or  representative  of  another, 
and  that  the  unauthorized  acts  of  a  person  so 
representing  himself  are  void  and  without  le- 


gal force,  ret  we  apprehend  tbiit  where  an  sfe- 
torney  appears  for  another  person  in  a  cooft 
of  justice,  without  authority,  and  during  tlw 
pendency  of  the  action  thus  instituted  the 
principal  for  whom  the  appearance  was  mads 
appears  and  ratifies,  either  by  word  or  act. 
the  conduct  of  the  p.rson  claiming  to  repre- 
sent him,  then  the  whole  proceding  "wil 
be  so  far  legalized  as  to  make  it  binding  t)otli 
upon  the  person  thus  representeil  iind  iiy- 
on  those  interested  upon  the  opposite  side. 
This  must  be  the  rule.  Weeks,  Attys.  §  242. 
Any  other  would  open  a  door  to  fraiid  which 
courts  could  not  effectually  close,  however 
anxious  they  might  be  to  do  so.  If,  there- 
fore, any  of  the  plaintiffs  have  appeared  im 
the  district  court  during  the  course  of  the 
proceedings,  prior  to  any  action  having  beea 
taken  by  tlie  defendants  by  which  the  per- 
sons BO  uppcar.ng  would  be  estopped,  an4 
have  ratlQed  the  action  of  the  attorneys,  pai4 
them  for  their  services,  participated  in  tiM 
trial,  furnished  evidence  in  their  own  bfhalf, 
aided  in  the  efforts  being  made  to  defeat  their 
adversary,  and  have  thus  placed  themselrea 
in  a  position  by  which  they  would  be  bou«d 
by  any  adjudication  against  them,  they  can- 
not be  treated  as  having  disclaimed  or  disaf- 
firmed  the  action  of  the  attorneys  appealing 
for  them,  and  would  be  entitled  to  the  ben- 
ufits  of  a  decree  in  their  favor. 

Believing  this  to  be  tlie  law  of  the  casB. 
we  will  inquire  as  to  the  attitude  of  the  per- 
sons who  it  is  claimed  have  tiled  disclaimers, 
and  are  not  entitled  to  tlie  benetits  of  the  de- 
cree. As  the  suit  was  originally  institutei, 
the  following  names  appeared  u^ion  the  peti- 
tion as  plaintiffs:  S.  W.  Little,  Satnuel  Air- 
buckle,  D.  B.  Alexander,  A.  J.  Sawyer,  & 
6.  Owen,  Lorenzo  Assmesson,  li.  H.  Oakley. 
Sarah  J.  Purcell,  A.  P.  S.  Stewart,  Thomas 
K.  Clark,  Mary  A.  McKlhinney,  D.  C.  Kin- 
sell,  Hannah  Selwood,  Alexander  C.  Heustia, 
W.  J.  Van  Dorn,  G.  W.  Lashus,  Charles  Bu 
C.  Heustis,  Allen  W.  Hawley.  A.  F.  Lewis, 
Samuel  Arthur,  G.  F.  Thornton,  Sarah  Cam- 
roings,  William  R.  Rundell,  Jacob  Free<i> 
man,  O.  P.  Austin,  J.  A.  Buckstaff,  Mnrf 
T.  McJfair,  George  D.  Camp.  Wilber  F.  Ke^ 
logg.  Elizabeth  N.  Chase,  Sarah  A.  Gabl«, 
Samuel  Angbey,  Clarinda  A.  Bnrastead, 
Elizabeth  Paden.  Martha  £.  Snowden,  Thooi- 
as  Woods,  Joseph  S.  Uoagland,  Eliza  W. 
Pillsbury,  Henry  V.  Hoagland,  W.  S.  Garri- 
son, C.  L.  Hooper,  S.  E.  Story,  V.  E.  Far- 
mer, Josephine  St.  Luuls,  Frank  J.  Waasika, 
Ella  N.  Miller,  John  II.  Schwabold.  Helea 
Weber,  Samuel  Henderson,  Christine  Botat- 
man,  Joseph  Kochatdson,  Patrick  Lyons,  W- 
Sandford  Gee,  Allen  Cogswell,  M.  B.  Cheaef, 
Mary  £.  Maloney,  Emma  A.  Beach,  Barrett 
F.  ixwth,  Francis  D.  Howell,  L.  S.  Howe^. 
Samuel  D.  Bacon,  Henry  S.  Gordon,  «x- 
ecutor  of  estate  of  E.  H.  Tuttle,  deceased, 
Alice  Clark,  n^e  Tuttle,  Jacob  Freedman, 
Samuel  T.  English,  Guy  A.  Barnum,  H.  Ol 
Snow,  George  Warder,  D.  D.  Muir,  George 
W.  Severance,  Rhody  A.  Prindle,  Mina  W- 
Brown,  W.  J.  Van  Dorn,  and  G.  W.  Laai»-  > 
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us.  During  the  progress  of  the  trial  a  po^- 
tion  of  those  named  as  plaintiffs  were  dropped 
out  of  the  case.  We  quote  the  following 
from  the  record:  "Uarwood.  We  will  dis- 
miss all  these  people  who  have  made  settle- 
ments. The  Court.  Parties  who  have  no  in- 
terest, you  can  drop  them  out  on  the  trial. 
Mcerquett.  If  they  want  to  take  anotlier 
course,  let  them.  Burr.  We  want  them  out 
of  the  case,  and  judgment  for  costs.  The 
Court.  They  cannot  recover  costs  if  you  are 
successful.  Burr.  We  will  leave  it  tliere  at 
present,  then.  Wooltoorth.  Let  us  have  the 
reporter  take  the  names  of  those  who  are 
dropped  out.  Joseph  L.  Hoagland,  Henry 
W.  Hoagland,  C.  L.  Hooper,  Patrick  A. 
Lyon,  Samuel  Henderson,  MHrgaret  Meyers, 
Guy  C.  Barnum,  Joseph  Ricbanison,  Samuel 
Arl)uckle,  D.  C.  Kinsel,  Sarah  A.  Gabriel, 
Eliza  A.  Miller,  Eliza  N.  Pillsbury,  Christine 
liofalraan,  Allen  Cogswell,  Mary  £.  Maloney, 
Francis  Howell,  Lavender  8.  Howell,  Sam- 
uel D.  Bacon,  D.  D.  Muir,  George  W.  Sev- 
erance, Rhoda  A.  Prindle,  Mina  W.  Brown, 
W.  J.  Van  Dorn,  (to  be  dismissed  according 
to  stipulation  on  file,  and  judgment  accord- 
ing to  stipulation,)  G.  W.  I^hus.  A.  F. 
Lewis,  Sarah  Cummings,  Mary  T.  McKair, 
George  D.  Camp,  Wilber  F.  Kellogg,  Samuel 
Aughey,  W.  S.  Garrison.  W.  Sandford  Gee, 
Emma  A.  Beach,  and  Samuel  T.  English. 
The  persons  above  named  are  now  dismissed 
out  of  this  action,  under  the  prayer  of  the 
answer  in  this  action,  except  as  to  Van  Dorn, 
who  is  to  be  dismissed  according  to  stipulation 
on  file,  and  judgment  according  to  stipula- 
tion." We  also  make  the  following  exti-act 
from  the  brief,  of  appellee:  "The  parties 
themselves  make  a  record,  and  asked  to  have 
dismissed,  under  the  prayer  of  their  answer, 
certain  parties  that  are  dismissed.  Under 
the  issue  which  they  plead, — that  there  are 
certain  olher  parties  which  were  improperly 
made  plaintiffs  without  their  consent, — there 
are,  as  we  view  it,  six  put  in  the  record 
either  by  mistake  or — which  the  evidence 
clearly  goes  to  show — were  never  parties,  and 
never  really  litigated  this  matter  with  the 
defendants,  and  of  course  the  decree  ought 
to  be  modiBed  so  as  to  exclude  them  from 
it,  to-wit,  M.  B.  Cheney,  Jesse  P.  Chipman, 
Mary  A.  McSweeuey,  Samuel  Arbockle, 
Francis  Wassika,  and  Josephine  St.  Louis  or 
Lancto."  This  leaves  the  following  named 
persons  remaining  upon  the  record  as  plain- 
tiffs: S.  W.  Little,  1).  B.  Alexander,  A.  J. 
Sawyer,  S.  G.Owen,  Lorenzo  Assmessoii,  R. 
H.  Oakley,  Sarah  J.  Purcell,  A.  P.  S.  Stew- 
art, Thos.  R.  Clark,  Mary  A.  Mclllienny, 
Hannah  Selwood,  Alexander  C.  Heustis,  W. 
J.  Van  Dorn,  G.  W.  Lashus,  Chas.  D.  0. 
Heustis,  A.  W.  Hawley,  Samuel  Arthur,  G. 
F.  Thornton,  William  H.  Rundell,  Jacob 
Freedman,  O.  P.  Austin,  J.  A.  BuskstaCf, 
Elizabeth  M.  Chase,  Clarinda  A.  BumsteatI, 
Elizabeth  Paden,  Martha  E.  Snowden, 
Thomas  Woods,  S.  E.  Story,  V.  E.  Farmer, 
Josephine  St.  Louis,  Francis  Wassika,  Ella 
X.  Miller,  John  H.  Schwabold,  Helen  Weber, 


M.  B.  Cheney,  Barrett  F.  Loath.  Heniy  S. 
Gordon,  Alice  Clark,  (nSe  Tuttle,)  Jacob 
Freedman,  H.  0.  Snow.  George  Warder.  Of 
these  it  is  claimed  by  appellants  that  the  fol- 
lowing should  be  stricken  out  as  having  filed 
disclaimers  in  the  action,  to-wit:  J.  A. 
Bucksti^ff.  V.  E.  Farmer,  A.  W.  Hswley, 
Henry  Childer,  A.  J.  Sawyer,  Lorenzo  Ass- 
messon,  Hannah  Selwood,  W.  H.  Rundell. 
Helen  Weber.  J.  P.  Chipman,  F.J.  Wassika. 
M.  B.  Cheney,  T.  R.  Clark,  J.  St.  Louis 
Lancto. 

The  petition  was  filed  on  the  27th  day  of 
January,  1882.  On  the  30th  day  of  Febru- 
ary, of  the  same  year,  J.  A.  Buckstaff  ma>le 
an  affi'lavit,  which  we  here  copy:  "State  of 
Nebraska,  Lancaster  County — ss.:  1,  J.  A. 
Buckstaff,  of  said  county,  on  oath  say  that  I 
never  authorized  T.  M.  Maiquett,  S.  B.  Ga- 
ley.  N.  C.  Abbott,  N.  S.  Harwood,  nor  John 
Ames,  nor  any  of  them,  nor  any  person 
whomsoever,  to  commence  or  prosecute  any 
action  for  me,  or  on  my  behalf,  or  In  my 
name,  either  severally  or  jointly  with  others, 
against  Ezekiel  Giles,  Highland  H.  Wheeler, 
Lionel  C.  Burr,  William  A.  J.  Goodin,  and 
the  heirs  and  representatives  of  Jacob  Daw- 
son, late  of  Lancaster  county,  deceased,  or 
any  or  either  of  them,  and  if  any  such  action 
has  been  commenced  in  my  name  it  was  dune 
without  my  knowledge  or  consent,  and  I  do 
not  wish  it  to  proceed  or  be  prosecuted  any 
furiher,  and  I  repudiate  the  action  of  said 
attorneys  and  plaintiffs.  [Signed]  J.  A. 
BucKSTArF.  Sul>scribed  in  my  presence,  and 
sworn  to  before  me  this  30th  day  of  January. 
1882.  [Signed]  L.  Mkyer,  Notary  Public.  " 
These  names  are  taken  from  the  bill  of  ex- 
ceptions and  the  briefe,  and  are  given  as 
there  found.  It  is  quite  probable  that  by 
mistake  in  copying  the  discrepancies  which 
we  notice  have  occurred.  It  may  be  also  ol>- 
served  that  names  occur  among  the  "dis- 
missed" which  are  not  found  among  the 
plaintiffs. 

The  questions  presented  will  be  examined- 
in  the  order  in  which  they  occur  in  appel- 
lants' brief.  As  we  have  seen,  tlie  affidavit 
of  J.  A.  Buckstaff  was  made  on  the  30th  day 
of  January,  1882.  It  was  sworn  to  l>efore  a 
notary  public  and  filed  on  the  20th  of  the  fol- 
lowing February.  In  this,  referring  to  the 
suit,  he  says:  "It  was  done  without  my 
knowledge  or  consent,  and  I  do  not  wish  it 
to  proceed  or  be  prosecuted  further,  and  I  re- 
pudiate the  action  of  said  attorneys  and  plain- 
tiffs. "  This  act  of  disafiBrmance  could  not  be 
more  direct  and  positive,  and,  considered 
alone,  would  have  been  siilflcient  to  have  jus- 
titied  the  court  in  striking  his  name  from  the 
case;  but  it  seems  thitt  no  such  action  was 
taken.  On  the  6th  day  of  July,  1887,  the 
defendants  filed  their  answer,  in  which  it  is 
alleged  that  the  suit  has  been  instituted  in 
the  names  of  a  number  of  the  ptaintifiEs 
(naming  them)  without  their  knowledge  or 
consent,  and  that  the  suit  had  been  repudiatni 
by  them,  evidently  referring  to  the  affidavits 
mentioned,  but  no  reference  is  made  to  Buck- 
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staff.  Tlie  prayer  of  the  answer  wsis  iu  fol- 
io ws:  "That  it  be  declared  that  by  the  true 
construction  of  the  last  will  and  testaiuent  of 
said  Jacob  Dawson,  deceased,  in  the  petition 
set  forth,  that  said  Editha  .T.  Dawson  took 
an  estate  for  life  in  the  premises  in  the  said 
petition  described,  determinable  upon  her 
marriage,  and  that  upon  her  marrisige  with 
the  said  Piclcering  her  said  estate  was  deter- 
mined, and  the  children  of  the  said  testator 
thereunder  became  seised  in  fee  of  said  pi-em- 
ises,  and  entitled  to  the  possession  thereof, 
and  that  their  interest  and  estate  have  come 
to  and  become  vested  in  the  said  Giles,  and 
that  he  is  entitled  to  the  possession  of  the 
said  premises  as  against  tliesaid  plaintiffs, 
and  each  and  every  of  them.  Seeond.  That 
it  be  adjudged  that  plaintiffs,  by  instrument 
in  form  to  be  approved  by  the  court,  release 
their  claims  in  said  premises,  and  surrender 
the  possession  thereof  to  the  said  Giles,  and 
tliat  he  be  forever  quieted  as  against  all  claims 
of  said  plaintiffs.  Third.  That  an  account 
be  tal<en  of  the  rents  and  profits  of  the  said 
premises,  and  of  the  amount  thereof,  which 
has  come  into  the  hands  of  the  plaintiffs,  re- 
spectively, and  that  each  of  them  be  adjudged 
to  pay  to  the  said  Giles  that  which  each 
simll  be  found  to  have  so  received.  Fourth. 
That  a  receiver  of  the  rents  heretofore  col- 
lected, and  also  of  tliose  which  may  accrue 
pending  this  suit,  he  appointed,  with  thn 
usual  powers  of  receivers  in  such  cases. 
Fifth.  That  the  said  plaintiffs  be  adjudged 
to  pay  the  costs  of  this  suit,  and  that  the  de- 
fendant have  all  such  otiier  and  further  re- 
lief as  the  circumstances  may  require,  and  is 
Just  and  equitable. " 

So  far  as  we  are  able  to  discover,  the  at- 
tention of  the  court  was  not  called  to  the  dis- 
claimer Bled  by  motion  or  otherwise,  which 
would  call  for  any  affirmative  action  on  the 
part  of  the  court  looking  towards  the  striking 
of  tlie  name  of  Buckstaff  from  the  ()etition ; 
but  rather  it  seems  to  have  been  somewimt 
«f  an  issue  made  upon  the  trial.  We  quote 
the  following  from  the  evidence  of  Mr.  Buck- 
staff:  "Question  No.  1,728.  How  soon  after 
that  alfldavit  was.  made  did  you  manifest 
your  intentions  to  remain  in  the  case?  Burr. 
We  object,  as  incompetent,  and  for  the  fur- 
ther reason  that  the  party  cannot  repudiate 
a  repudiation.  (Overruled;  exception.)  An^- 
steer.  1  presume  it  was  a  year  or  more  after 
that.  I  often  asked  Mr.  Burr  to  Ox  up  that 
title  with  me.  He  kept  telling  me  he  would ; 
and  I  presume  it  was  a  year  after  that  I  told 
Mr.  Montgomery  I  wanted  him  to  look  after 
my  interests,  and  I  wanted  to  be  retained  in 
this  case  if  I  could.  Q.  Were  you  ever  dis- 
missed in  tills  case?  Burr.  Object,  as  call- 
ing for  a  conclusion,  and  incompetent. 
(Overruled;  exception.)  A.  Kot  that  I  know 
of.  Q.  Did  you  ever  authorize  any  one  to 
dismiss  that  suit?  A.  No."  Cross-exami- 
nation by  Burr:  "Q.  Is  tliis  paper  produced 
your  signature?  A.  I  think  it  is.  Q.  Who 
flied  this  statement  in  this  case?  A.  I  think 
you  did.    Q.  1  did?    A.  I  never  saw  it;  I 


guess  so.  Q.  That  is  Hied  March  30.  1879. 
Do  you  say  I  had  anything  to  do  with  it? 
A.  I  don't  know  I  ever  saw  it  before.  01 
this  was — that,  1  think,  was  filed  by  Har- 
wood,  Ames  &  Kelley."  Q.  After  you  filed 
the  first  affidavit,  tliis  is  the  first  step  you 
ever  took?  A.  I  talked  to  my  attorney,  Mr. 
Montgomery,  a  year  ago — some  years  ago. 
Q.  You  say  you  were  sued  in  the  federal 
court.  Who  was  your  counsel  In  that  case? 
A.  I  don't  know  what —  Q.  You  say  you 
were  sued?  A.  Idon'tknow  what  you  mean 
by  the  federal  court.  Q.  The  court  at 
Omaha.  A.  Yes,  sir.  He  was  my  attorney 
there.  Q.  Had  you  any  other  counsel  there? 
A.  I  think  Messrs.  Miirquett  and  Harwood. 
Q.  You  did  nothing  after  filing  the  first  dis- 
claimer in  this  case  or  repudiation  till  this 
paper  I  bold  in  my  hand  here?  A.  I  don't 
know.  Q.  Tliat  is  the  first  you  know  of? 
A.  Idon'tknow.  (Witness excused.)  Burr. 
We  offer  in  evidence  this  statement,  together 
with  the  filing  marks  on  it."  No  objection 
was  made,  the  paper  was  admitted,  and  of 
which  the  following  is  a  copy:  "In  the  Dis- 
trict Court  of  Lancaster  County,  Nebraska. 
Samuel  W.  Little  et  al..  Plaintiffs,  vs.  Eze- 
kiel  Giles  et  al.,  Defendants.  Now  comes  J. 
A.  Buckstaff,  onn  of  the  plaintiffs  in  the 
above  case,  and  asks  leave  to  witlidraw  his 
affl'lavit  and  appliciition  for  the  dismissal  of 
said  suit  so  far  as  this  plaintiff,  and  hereby 
affirms  and  ratifies  all  that  his  attorneys, 
Hiirwood  Si,  Ames  and  T.  M.  Marquett,  have 
heretofore  done  or  assumed  to  do  as  the  at- 
torneys of  this  plaintiff  in  said  action. 
[Signed]  J.  A.  Buckstaff.  Indorsed:  In 
district  cou  rt.  Little  v .  Giles.  Motion  3, 174. 
Filed  March  30.  1887.  E.  R.  Sizer.  clerk 
d.  c.  Harwood  9c  Ames,  Attys.  for  pltfs." 
We  make  the  following  additional  extract 
from  his  testimony  upon  cross-examination, 
tending  to  throw  light  upon  this  particular 
iuquiry.  In  seeking  to  fix  upon  tlie  date  of 
a  coHversatinn  with  Mr.  Burr,  he  was  asked: 
"  Question.  Was  tlie  con  versation  about  these 
lots?  Answer.  No;  it  was  about  the  affidavit 
that  I  gave  him.  Q.  Then  it  was  after  this 
litigation  begun,  and  it  was  with  respect  to 
the  affidavit  you  gave  him  ?  A.  It  was  about 
the  time  I  gave  him  tliat  affidavit  that  he  told 
me  he  had  to  put  the  property  in  Giles'  name 
to  get  it  out  of  the  state  court.  Tliat  is  the 
time  he  told  me.  Q.  That  is  the  time  that 
you  made  the  affidavit  that  you  iiad  no  knowl- 
edge of  the  bringing  of  this  suit?  A.  Yes, 
sir.  Q.  Which  affidavit  was  true  as  a  matter 
of  fact?  A.  I  think  it  was,  at  that  time.  Q. 
It  was  true  at  that  time,  and  is  true  now — 
the  affidavit?  A.  I  think  he  bulldozed  me  a 
little  on  that.  Q.  I  am  not  asking  you  that, 
but  if  the  affidavit  was  true?  A.  I  presume 
it  wtts  at  tliat  time.  Q.  Is  it  true,  now?  A. 
Well,  I  don't  know  about  that.  Q.  Truth 
don't  change.  It  was  true  when  you  made 
it?  A.  Well,  yes;  it  was  true.  I  did  not 
know  that  I  was  a  party  to  tlie  suit  at  that 
time.  Q.  Now,  you  are  a  party  if  it  wins, 
and  notaparty  if  it  loses.    Ant  that  it?    A. 
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I  think  I  am  a  party  all  roand, — iriii  or  lose, 
— beads  or  tails.  Q.  It  is  pay  if  you  hit,  and 
miss,  do  nothing?  A.  No.  Q.  You  are  in 
with  the  fight?  A.  I  am.  I  am  on  the 
vrai-path . "  By  this  it  appears  that  after  the 
signing  o(  the  afflilavit  given  to  Mr.  Burr, 
and  which  was  filed  in  the  case,  and  before 
any  action  of  the  court  was  had  upon  the  dis- 
claimer, Mr.  Buckstaff  concluded  to  proceed 
with  the  case,  and  counseled  witli  his  uttor- 
neys,  and  participated  in  the  trial  as  one  of 
the  pliiintiffs.  As  said  by  hiun,  Jilie  case  had 
never  been  dismissed,  althuugh  at  one  time 
he  had  repudiated  the  action  of  the  attorneys 
who  hHd  instituted  it,  so  far  as  his  name  was 
concerneil. 

While  it  would  have  been  the  duty  of  ttra 
court,  had  its  attention  been  CHlled  to  the 
t&et,  to  inquire  into  the  matter  of  the  insti- 
tution of  the  suit,  and  to  hare  disminseil  the 
case  so  far  as  BuckstafF  was  concerned,  liad 
he  so  desired,  or  rather,  had  he  not  desired 
the  suit  to  be  prosecuted  in  his  name,  yet 
the  atHdavit  filed  could  be  treated  as  nothing 
mure  tlian  a  written  stiitenipnt  made  by  him, 
in  which  he  disaffirmed  the  action  of  tboae 
who  bad  assumed  to  act  for  him.  No  notice 
of  its  filing  seems  to  hHve  been  given  to  the 
attorneys  who  so  acted,  and,  so  far  as  they 
are  concerneil,  tliere  is  no  proof  that  their 
action  was  not  ratified  by  him.  From  the 
reputation  and  standing  of  the  attorneys  in- 
volved in  the  proeecution  of  the  ciise  we 
doubt  not  that,  if  it  was  tliought  that  he  did 
not  desire  to  prosecute,  tht^y  would  have 
moved  in  the  matter  themselves  to  the  extent 
of  having  his  name  stricken  from  the  list  of 
plaintiffs;  such  at  tetist  would  have  been  tlieir 
duty;  but  no  such  action  seems  to  have  been 
taken.  It  is  but  just  to  them  to  say  that,  the 
action  being  brought  to  quiet  title,  and  the 
interest  of  all  tlie  plaintiffs  being  adverse  to 
Giles,  and  said  attorneys  being  employed  by 
a  large  number  of  such  owners,  the  suit  was 
brought  in  the  names  of  all  such  owners, 
there  being  insnfiicient  time  to  confer  with 
all  before  filing  the  petition.  We  doubt  not, 
after  having  taken  the  part  in  the  trial  which 
was  taken  by  him,  be  would  have  been  bound 
by  the  judguient  had  it  been  adverse  to  him, 
and  he  could  not  then  have  been  permitted 
to  question  the  authority  of  his  attorneys 
who  appeared  in  bis  behalf  during  the  long 
trial  before  the  district  court.  We  are  equal- 
ly clear  tliat  lie  is  properly  retained  in  the 
case  its  it  now  stands. 

The  affidavit  made  by  Y.  E.  Farmer  was 
as  follows:  "SUite  of  Nebraska,  Lsuicaster 
County — ^ss.:  I,  V.  £.  Farmer,  in  said  coun- 
ty, on  oath  do  say  that  I  have  never  author- 
ized T.  M.  Marquett,  S.  B.  Galey,  N.  C.  Ab- 
bott, N.  S.  Harwood,  nor  John  H.  Ames, 
nor  any  one  of  them,  nor  any  person  whom- 
soever, to  commence  or  prosecute  any  action 
for  me,  or  in  my  behalf,  or  in  my  name, 
either  severally  or  jointly  with  others,  against 
Ezekiel  Giles,  Highland  H.  Wheeler,  Lionel 
C.  Burr,  Wiliiam  A.  J.  Goo<1win,  and  the 


heirs  and  representatives  of  Jacob  Dawaon, 
late  of  Lanc^kStnr  county,  Nebraska,  deceased, 
or  any  or  either  of  them,  and,  if  any  sach  ac- 
tion has  been  commenced  in  my  name,  it 
was  done  without  my  knowledge  or  consent, 
and  I  do  not  wish  it  to  proceed  ot  be  pross- 
cnted  further,  and  I  repudiate  the  action  of 
said  attorneys  a*d  plaintiffs  so  far  as  I  am 
concerned.  V.  E.  Farhxr.  Subscribed  ia 
my  pre!«enee,  and  sworn  to  before  me,  this 
30th  day  of  JanuHry.  1882.  J.  H.  McMl'k^ 
TBT,  Notary  PuWic."  So  far  as  we  are  able 
to  ascertain  in  the  volamlnous  record  befora 
us,  this  is  the  only  refermee  to  Mr.  Farmer, 
except  the  allegation  in  the  petition  that  b« 
held  title  under  Mrs.  Dawson  to  lot  12,  block 
32,  Dawson's  addition  to  South  Lincoln. 
The  disclaimer  having  been  made  after  the 
petition  was  filed,  and  allowed  to  remain  aa 
his  last  expression  upon  the  subject,  we  think 
the  decree,  whatever  it  mHy  be,  can  have  ni> 
force  aa  to  him,  and  therefore  the  decree  as 
entered  by  the  district  court  cannw  stand, 
and  as  to  him  it  will  be  reversed,  and  the  case 
dismissed. 

The  bill  of  exceptions  shows  no  disclaimer 
by  A.  W.  Hawiey.  A  copy  of  an  affidavit 
which  is  said  to  have  been  made  by  him  ia 
attached  tu  the  transcript.  But  under  a  well- 
established  rule  of  law  in  this  state,  (Tessier 
V.  Crowley,  16  Neb.  869,  20  N.  W.  Kep.  264.^ 
it  CHAnot  be  considered,  and  as  to  him  th« 
decree  will  have  to  stand. 

The  affiihivit  of  Henry  Chllder,  which  w^as 
similar  to  that  miuie  by  Farmer,  need  not  be 
set  out  here  at  length.  It  was  made  on  tlie 
20th  day  of  February,  1882,  and  Hied  on  the 
same  day.  We  are  unable  to  find  that  any 
subsequent  action  was  takvn  by  turn.  The 
same  rule  must  be  applied  to  liim  as  to 
Farmer. 

The  affidavit  made  by  A.  J.  Sawyer  was  in 
the  same  form,  and  need  not  be  here  copied. 
It  was  dated  the  31st  day  of  January,  1682, 
and  filed  on  the  16tii  day  of  February  follow 
lug.  Mr.  Sawyer  appeared  in  the  trial  as  one 
of  the  plaintiffs,  and  took  part  as  an  attorney, 
tor  perhaps  himself  and  others.  In  his  testi- 
mony upon  the  witness  stand  he  expliiined 
the  giving  of  the  affidavit.  We  make  the 
following  extract  tlierefrom,  elicited  on  the 
cross-examination:  "Qutation.  At  the  time 
this  suit  was  brouglit  the  petition  alleges 
the  title  to  these  lots  to  be  in  Samuel  Ar^ 
buckle?  Answer.  Yus,  sir.  Q.  Is  that  the 
fact?  A.  No;  it  is  not  the  fact.  Q.  This 
Samuel  Arbuckle  wa'u't  a  plaintiff?  A. 
I  don't  know  ho  w  he  came  to  be.  Q.  What  ia 
the  fact?  A.  I  don't  know  anything  about 
that  I  did  not  read  that  petition.  Q.  Ara 
you  a  plaintiff?  A.  Yes,  I  am  a  plaintiff. 
Q.  A  party  to  the  record?  A.  My  name  ia 
used  there, — a  party  to  the  record  I  am  sup- 
posed to  be  in  that  cas&  Q.  Why  was  Sam- 
uel Arbuckle's  name  used  in  reference  to 
these  two  lots?  A.  I  cannot  tell.  Q.  Those 
four  lots?  A.  I  cannot  tell  anything  about 
it.    I  was  not  there  when  that  was  diuwo. 
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nor  did  I  take  anv  pari  in  the  drawing  of  it. 
Q.  Nor  have  anjthitig  to  do  with  it?  A. 
Not  anything.  Q.  Hence  ,you  would  not  be 
bound  by  litigation  with  Arbuckle  in  that 
petition?  A.  I  am  not  responsible  for  what 
some  one  elue  may  have  said.  I  diseovered 
ttiat  very  recently.  Q.  You  are  counsel  in 
this  case,  as  weU  as  attorney  for  yourself? 
A.  Yes,  for  certain  parties.  Q.  And  have 
been  for  some  considenible  time?  A.  Some 
little  time;  yes,  sin  Q.  You  take  quite  a 
deep  interest  in  this  Dawson  will  litigation? 
A.  Well,  lam  somewhat  interested  person- 
ally, and  interealed  on  behalf  of  others.  Q. 
As  a  citizen?  A.  Personally,  as  a  victim  or 
a  litigant.  Q.  You  have  considerable  feel- 
ing with  respect  to  some  of  the  parties?  A. 
Nut  very  much.  I  liave  not  manifested  m  iich 
feeling.  Mr.  Burr  and  I  have  been  good 
friends,  so  far  as  I  know;  so  has  Mr.  Wheeler. 
Q.  I  see  by  the  petition  Arbuckle  is  owner  of 
these  four  lots, — 9,  10,  11,  and  12  in  block 
oj,  and  lot  Hi  in  block  45.  Do  you  own  10 
in  45?  A.  No,  sir;  not  that  I  know  of.  Q. 
lliit  yon  did  own,  tit  the  oommencfntent  of 
this  suit,  these  four  lots  alleged  to  be  In  the 
name  of  Arbuckle?  A.  Tluit  is  what  my 
ileedssay.  Q.  At  the  time  of  the  commence- 
ment of  this  suit  Arbuckle  had  no  interest 
in  these  four  lots?  A.  1  think  be  had  not. 
I  don't  know  how  he  comes  tu  be  made  a 
jiarty,  nor  anything  aboat  it.  I  have  never 
sfwken  to  him  on  the  subject,  and  did  not 
discover  it  till  the  other  day,  when  I  came 
into  the  court.  I  looked  over  the  record,  and 
found  they  had  got  mylots  misdesciibed.  Q. 
Instead  of  your  lots  being misdescribed,  they 
had  got  your  lots  in  the  name  of  Arbuckle? 
A.  Yes,  sir.  Q,  Arbuckle's  lots  described 
your  lots?  A.  Yes;  they  should  have  put 
these  as  being  owned  by  me,  instead  of  Ar- 
buckle. Q.  Yon,  I  think,  testified  that  you 
never  reconveyed  the  lots  to  Mr.  Arbuckle? 
A.  No,  nor  any  one  else.  I  liave  held  them 
since  I  took  them.  Q.  Stood  right  by  IhemV 
A.  Yes,  sir;  and  intend  to  till  the  last  mo- 
ment. If  I  have  to  surrender  them,  1  will 
gracefully.  When  Mr.  IJuir  asked  me  for 
an  afQdavit,  I  did  not  know  of  the  com- 
mencement of  the  suit,  itnd  I  promised  to 
give  him  one  to  the  effect  that  I  had  not  au- 
thorized the  commencement  of  this  suit.  I 
did  not  know  of  it  at  the  time."  We  also 
quote  the  following  from  the  examination  in 
chief,  when  recalled:  "Question.  Mr.-  Burr 
put  in  your  affidavit.  Have  you  seen  that? 
Annwer.  Yes,  sir.  Q.  Stiite  the  circum- 
stances under  which  it  was  given.  A,  On 
the  8l3t  day  of  January,  1882,  he  came  to 
my  office  and  asked  me  if  I  Iiad  sued  him.  I 
tuld  him  I  had  not.  'Well,'  he  said,  <are 
yuu  willing  to  make  an  affidavit  to  that  ef- 
fect?' I  thought  for  a  minute, — I  did  not 
know  what  he  was  driving  at.T— and  finally 
Bui<l :  ■  Yes,  I  will  make  a  statement  under 
oath,  if  you  wish  me  to,  that  I  have  not  sued 
you.'  He  then  pulled  out  an  affidavit,  or 
told  me  lie  wotil>l  procure  one, — ^I  would  not 
say  which  it  was.    Anyway,  it  is  Slst  there. 


and  it  might  have  been  a  day  or  two  befor» 
that;  but  on  the  Slst  I  signed  an  affidavit  to 
thnt  effect.  He  talked  to  me  to  some  extent 
about  it,  and  then  he  told  me  the  nature  of 
the  suit.  He  said  that  I  was  one  of  the- 
plaintiffa  against  him  and  Wheeler.  I  said  I 
never  autliorized  any  one  to  sue  him  nor 
Wheeler  for  me;  and  very  shortly  after,  as  it 
appeurs  from  the  affidavit — I  don't  remem- 
ber just  where  I  signed  it,  but  it  seems  that 
Mr.  Guy  A.  Brown  was  the  notary, — I  have 
no  recollection  of  signing  it  before  Mr. 
Brown,  but  it  seems  he  Wiis  the  notary, — it 
is  more  than  likely  I  did.  Possibly  I  was  up' 
at  the  library,  and  it  was  brought  to  me 
while  there,  and  I  signed  it.  It  simply 
stated  at  that  time  a  fact.  I  had  not  sued 
Mr.  Burr  nor  Wheeler,  nor  had  I  authorized' 
anyone  iit  that  time  to  bring  suit  for  me;, 
and  it  was  soniewtiat  of  a  mj^tery  to  me  just 
how  it  came  about.  A  few  days  after,  I  in- 
vestiguted  the  matter  a  litUe  furtlier,  and 
found  that  a  great  number  of  plaintiffa  had^ 
united  in  an  equity  suit  to  quiet  title  to  prop- 
erty, and  I  was  ratide  a  party  to  It,  without 
my  consent.  I  found  out  the  circumstanoeB 
how  the  suit  came  to  lie  brought,  and  all. 
abo4it  it,  whicli  I  did  not  know  at  the  time  I 
signed  the  atlidavit.  I  never  authorized  Mr. 
L.  C.  Burr  to  file  any  affidavit  for  me,  nor 
did  he  say  that  he  wanted  to  file  it,  nor 
was  Mr.  Burr  authorized  to  act  for  me  as  an  - 
attorney,  that  I  know  of, .  in  Uiis  suit.  1 
know  that  he  never  waa;  and  after  I  found' 
out  the  nature  of  this  case,  and  that  it  was- 
important  for  all  to  sue  in  one,  I  said  that 
it  was  all  right, — tlmt  it  might  g^  on.  Q, 
Was  there  evei-  any  st^  taken  to  dismiss  you . 
from  this  case?  A.  No,  sir;  I  have  never 
been  dismissed  from  the  case.  I  am  still  in  ■' 
it,  as  it  appears,  t>oth  here  and  in  Omaha. 
Q.  If  there  is  anything  else,  yon  may  state  it. 
A.  I  may  state  this —  Burr.  I  object,  un- 
less he  asks  some  question,  that  we  may 
know  what  it  is.  Question  hySavsyer.  State 
if  Burr,  in  speaking  of  this  matter — what 
he  said  about  Uiuging  an  action  against 
these  parties  in  Dawson's  addition  to  South- 
Lincoln.  A.  He  stated  to  me —  (Burr  ob- 
jected as  incanopetent,  irrelevant,  aind  imma- 
terial. Objection oveiTuled.)  A.  continued 
— a  number  of  times  that  he  had  no  intention 
whatever  to  prosecute  those  people  who  were 
located  in  South  Lincoln,  or  Dawson's  addi- 
tion to  South  Lincoln.  It  was  not  his  inten- 
tion to  molest  them  out  there,  though  he  did 
not  make  me  any  promises.  I  did  not  ask 
for  any.  1  simply  stated  that  it  was  a  fact. 
Gave  it  after,  I  will  state,  three  days  after  the 
suit  commenced  1  knew  nothing  except  what 
liurr  told  me,  and  I  signed  the  atfidavit. 
The  suit  was  commenced  the  27th  day  of 
January,  and  the  affidavit  shows  I  signed  it 
on  the  31st  day  of  January."  There  is  no 
doubt  but  that  the  decree  retaining  Mr. 
Sawy«r  as  a  party  was  right,  and  it  will  not 
be  molested. 

Although  Lorenzo  Assmesson's  name  does  ■ 
not  appear  iu  the  petition  as  tbe-.owner  oti 
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any  of  the  property  described  therein,  yet  it 
appears  that  on  the  30th  day  of  January, 
1882,  he  made  an  affidavit  similar  to  the  one 
above  copied,  which  was  Qled  on  the  2Uth 
■day  of  the  following  February.  We  are  un- 
able to  find  anything  in  the  bill  of  exceptions 
which  could  be  construed  into  a  subsequent 
ratification  of  the  institution  of  the  suit. 
Neither  are  we  able  to  find  any  proof  of  title 
in  him  to  any  of  the  property  described  in 
the  petition.  The  same  rule  must  be  applied 
to  his  case  as  to  Farmer,  and  1  he  decree  re- 
versed, and  the  action  dismissed  »a  to  him. 
The  same  is  true  as  to  Hannah  Selwood. 

W.  H.  Rundell  appeared  on  the  trial  as 
plaintiff,  and  testified  in  his  own  behalf  up- 
on the  merits  of  the  case;  and  upon  rebuttal 
as  to  the  signing  of  the  affldavit  as  follows: 
"Question.  Do  you  know  anything  about  a 
paper  Mr.  Burr  presented  to  you?  Arutoer. 
Yes;  I  signed  a  paper.  Q.  Did  you  know 
what  the  paper  conbUned  at  that  time?  A. 
No,  sir.  Q.  Do  you  know  the  circumstances 
under  which  you  signed  it,  and  where  you 
signed  it?  A.  He  came  to  my  house,  and 
wanted  to  know  if  I  had  lawed  bira.  I  said 
do;  not  that  I  know.  He  took  a  paper  out 
of  his  pocket — No,  he  said  my  name  was  on 
the  list  with  the  rest.  I  said,  *  I  don't  know 
nothing  about  it.'  Then  he  took  a  paper  out 
of  his  pocket,  and  asked  me  whether  I  would 
sign  it  or  not.  I  thought  it  was  all  ri^rht, 
and  signed  it.  Q.  Do  yon  know  whether 
that  authorized  the  dismissal  of  the  suit  or 
not?  (Burr  objected,  as  leading  and  incom- 
petent. Overruled,  and  exception.)  A.  No, 
sir;  dismiss  nothing.  Q.  Did  he  say  any- 
thing about  its  effect  on  your  property? 
(Burr  objected,  as  leading.  Overruled,  and 
exception.)  A.  He  said  now  be  would  not 
trouble  us  at  all.  He  asked  what  the  prop- 
erty was.  I  told  him.  We  then  talked  it 
over.  He  said:  <I  will  never  trouble  you  at 
all.  It  is  not  this  property  I  am  after;  it  is 
the  town.  We  shall  never  trouble  this  prop- 
erty out  there.'  "  He  clearly  ratified  the  in- 
stitution of  the  suit,  and  the  decree  as  to 
him  must  stand. 

An  affidavit  purporting  to  have  been 
made  by  Helen  Weber  was  filed,  but  which, 
It  is  said  by  her  husband  in  his  testimony, 
was  not  sworn  to.  This,  however,  is  not 
deemed  important,  as  in  our  view  the  jurat 
adds  little,  if  anything,  to  the  statement  con- 
tained in  the  writing.  It  is  amply  shown 
that  after  the  paper  was  signed  the  husband, 
as  agent  of  Mrs.  Weber,  saw  and  retained 
counsel  to  prosecute  the  case,  and  took  an  act- 
ive part  himself  throughout  its  pendency, 
taking  the  witness  stand,  and  testifying  to 
material  facts  upon  the  merits  of  the  case,  as 
well  as  the  fact  of  the  execution  of  the  paper 
referred  to.  So  far  as  this  feature  of  the 
case  is  concerned,  the  decree  of  the  district 
court  was  correct. 

J.  F.  Cliipman,  referred  to  in  appellants' 
brief,  is  doubtless  the  same  person  referred 
to  in  appellees'  brief  as  Jesse  P.  Chapman, 
who,  it  is  conceded,  is  not  a  proper  plaintiff, 


and  will  be  so  treated.  The  same  disposition 
will  be  made  of  M.  B.  Ciieney  and  J.  St. 
LiOnis  (Lancto.) 

The  petition  was  filed  January  22. 1882,  in 
which  it  was  alleged  that  Thomas  K.  Clark 
WHS  the  owner  of  lot  2,  block  33,  Dawson's 
addition  to  South  Lincoln,  and  in  which  he 
also  appears  as  plaintiff.  On  the  25tb  day  of 
February,  1887,  he,  with  his  wife,  Annie 
Clark,  conveyed  the  property  to  defendant 
Ezekiel  Giles,  for  the  consideration  of  $325. 
It  was  alleged  in  the  answer  filed  July  6, 
1887,  that  defendant  and  Clark  had  com- 
promised and  settled  their  differences,  and 
that  he  (Clark)  had  conveyed  the  property  in 
dispute  to  Giles.  We  are  unable  to  Qnd  any 
evidence  that  Clark  took  any  part  in  the 
trial,  or  bad  any  interest  therein.  As  the 
deed  was  introduced  in  evidence,  its  validity 
not  being  questioned,  we  must  presume  that 
the  whole  matter  between  him  and  defend- 
ant had  been  adjusted  to  his  satisfaction. 
The  decree  as  to  him  will  therefore  be  set 
aside. 

The  decree  of  the  district  court  in  favor  of 
F.  E.  Farmer,  Henry  Childer,  Lorenzo  Ass- 
messon,  J.  P.  Chipman,  M.  B.  Cheney,  J.  St. 
Louis,  (Lancto,)  and  Thomas  B.  Clark  is  set 
aside,  and  the  cause  as  to  them  is  dismissed. 
As  to  the  remaining  plaintiffs  the  oitier  of 
this  court  made  on  the  former  hearing  af- 
Hrming  the  decree  of  the  district  court  will 
stand  as  then  made.  Judgment  accordingly. 
The  other  judges  concur. 


Waurem  et  dl.  V.  Peabodt  et  al. 
(Supreme  Court  of  Nebraska.    July  11, 1889.) 

Fraudulbst  CoxyEriKOBS. 
The  evidence  considered,  and  h«ld  to  sustain  tbe 
findings  and  decree  of  the  district  court. 
(Sylldbug  by  the  Court.) 

Appeal  from  district  court,  Fillmore  coun- 
ty; Morris.  Judge. 

John  P.  Maule,  for  appellant.  0.  P.  Ma- 
son, for  appellee. 

Cobb,  J.  This  cause  was  appealed  from 
the  decision  of  the  district  couit  of  Fillmore 
county.  Nathan  H.  Warren,  Cyrus  T.  War- 
ren, and  Charles  C.  Warren,  appellants,  al- 
lege that  they  are  partners  doing  business  in 
Chicago,  111.,  under  the  firm  name  of  N.  H. 
Warren  &  Co.,  not  incorporated.  That  they 
are  grain  commission  merchants,  and  own  a 
number  of  grain  elevators  in  this  state,  where 
they  have  persons  buy  grain  for  them  upon 
such  terms  as  they  may  agree  upon.  That 
on  July  24,  1884,  James  Peabody  and  H.  F. 
Googins  commenced  buying  grain  in  Fair- 
mont, Fillmore  county,  and  shipping  the 
same  to  them  in  Chicago,  using  an  elevator 
in  Fairmontowned  by  plaintiffs.  That  plaiti- 
tllTs  furnished  the  money  to  buy  the  grain. 
Googins  lived  in  Chicago,  and  Peabody  in 
Fairmont,  and  manai^ed  the  business  without 
bavin)?  any  money  in  it,  and  had  no  money 
anyhow,  PealKHly  having  formerly  been  a  clerk 
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or  employed  in  the  office  of  the  Burlington  & 
Missouri  Biver  Bailroad  Company.  On  Sep- 
4»m1[>er  30,  1885,  the  plaintiffs  bought  of 
Googins  bis  interest  in  the  business,  and 
from  that  time,  at  Fairmont,  it  was  conduct- 
'ed  in  the  name  of  James  Peabody  &  Co. ,  the 
Arm  being  James  Peabody  and  the  plaintiffs. 
That  they  continued  the  business  there  tili 
August  1, 1886,  when  it  expired  by  limita- 
tion. It  is  alleged  that  Peabody  never  had 
any  money  in  the  business  of  the  last  part- 
nership, but  that  the  plaintiffs  furnished  all 
the  money  for  the  purcliase  of  grain,  for 
which  purpose,  exclusively,  the  partnersliip 
was  formed.  That  Peabody  would  draw  on 
ihem,  from  time  to  time,  ostensibly  for  car- 
eying  on  the  legitimate  business  of  the  part- 
nership, the  purchase  of  grain.  The  pliiin- 
tiffs,  in  Chicago,  knew  nothing  about  what 
Peabody  was  doing,  except  as  reported  by 
him,  and  his  reports  were  always  that  the 
money  was  being  used  for  the  purchase  of 
grain,  and  tliat  large  amounts  of  grain  were 
-on  hand,  etc.  It  is  alleged  tliat  Peabody,  not 
being  satisfied  with  his  limited  and  legitimate 
sphere  of  a  counti;^  grain  biiypr  and  shipper, 
undertook  to  build  railroads  and  water- works, 
and  to  operate  transportation  companies  with 
the  money  of  plaintiffs,  diverting  it  from 
the  purchase  of  grain.  That  desiring  a  liome 
and  domicile  for  himself  and  Ella  A7.  Pea- 
t>ody,  his  wife,  he  purchased  with  the  money 
of  the  plaintiffs  lots  (i,  7,  and  8,  in  the  Park 
addition  to  Fairmont,  and  had  the  lots  deeded 
to  bis  wife.  He  then  erected  a  valuable 
-dwelling-bouse and  out-buildings,  paying  for 
the  same,  in  like  manner,  with  money  sent 
to  buy  grain,  to  the  amount  of  95,000,  with- 
out the  knowledge  or  consent  of  plaintiffs. 
It  is  also  alleged  that  Harriet  W.  Williams  is 
the  mother  of  Ella  W.  Peabody.  and  that  on 
August  2,  1886,  Peabody  and  his  wife,  an- 
ticipating a  suit  by  the  plaintiffs  to  set  aside 
the  deed  to  Ella  W.  Peabody  for  said  lots,  and 
have  the  title  decreed  to  be  in  them,  and  for 
the  purpose  of  defrauding  the  plaintiffs,  and 
without  any  consiileration  from  Harriet  W. 
Williams,  executed  to  her  a  mortgage  on  said 
lots  for  the  sum  of  92,000.  That  the  mort- 
gage was  never  delivered  to  her,  and  that  she 
did  not  know  of  its  execution,  but  that  the 
«ame  was  at  the  instance  of  Peabody  and  his 
wife,  without  the  knowledge  of  the  mortga- 
gee. It  is  further  alleged  that  Peabody  and 
his  wife  are  insolvent  and  execution  proof. 
The  prayer  is  that  the  mortgage  be  declared 
null  and  void;  that  it  be  found  that  the  lots, 
dwelling-house,  and  improvements  were  pur- 
chased and  built  with  the  money  of  the  plain- 
tiffs, to  whom  the  real  property  shall  be  con- 
veyed by  Peabody  and  wife;  and  for  general 
relief,  etc. 

The  defendants,  James  Peabody  and  Ella 
W.  Peabody,  answering,  deny  every  allega- 
tion of  the  plaintiffs,  except  those  admitted 
by  them  to  be  true.  Peabody  admits  that  he 
was  a  member  of  a  copartnership  with  Goo- 
gins, whose  interest  was  purchased  by  the 
plaintiffs,  and  was  carried  on  under  the  firm 


name  of  James  Peabody  &  Co.  until  August 
1,  1886.  They  admit  that  they  purchased 
lots  Xos.  6,  7,  and  8,  it)  the  Park  addition  to 
Fairmont,  and  that  the  same  were  bought 
and  paid  for  before  the  plaintiffs  entered  into 
copartnership  with  defendant  Peabiniy,  and 
that  at  the  time  the  lots  were  bought  he  was 
not  indebted  to  the  plaintiffs  in  any  sum 
whatsoever,  and  that  the  house  which  de- 
fendants built  on  the  lots  was  nearly  ci>m- 
pleted  when  the  partnership  was  formed  tM- 
tween  the  plaintiffs  and  defendant.  That 
defendant  Peabody  says  that  no  settlement  of 
the  partnership  has  been  had  between  the 
plaintiffs  and  himself,  and  that  he  has  many 
times,  before  and  since  the  dissolution,  de- 
manded a  settlement,  and  says  that  he  does 
not  owe  anything  to  the  plaintiffs,  and  es- 
pecially denies  that  be  is  insolvent,  or  un^ 
able  to  pay  his  just  indebtedness.  These  de- 
fendants say  that  the  house  and  lots  men- 
tioned constitute  their  homestead,  and  at  the 
commencement  of  this  action,  and  for  a  long 
time  prior,  said  premises  were  occupied  by 
them  as  their  homestead,  and  continue  so  to 
the  present.  They  admit  that  the  premises 
were  mortgaged  to  Harriet  W.  Williams,  and 
that  they  received  as  a  consideration  therefor 
$2,000  in  cash  from  the  mortgagee.  The 
plaintiffs  reply,  denying  hU  the  allegations  of 
the  answer. 

The  defendant  Harriet  W.  Williams,  an- 
swering, admits  the  partnership  of  the  plain- 
tiffs and  the  defendant  as  James  Peabody  Sn 
Co.,  at  Fairmont,  Neb.,  in  the^rain  business, 
but  denies  that  the  plaintiffs  furnished  or  ad- 
vanced any  money  to  Pea))ody  and  Googins 
while  they  were  doing  business  at  Fairmont, 
or  while  they  were  together,  except  as  ad- 
vances on  the  shipments  of  grain  to  them, 
and  admits  that  on  September  30,  1885,  the 
plaintiffs  purchased  the  interest  of  Googins 
in  the  business  for  $4,500.  That  Googins 
lived  in  Chicago,  and  was  an  equal  partner 
with  Peabody,  whose  interest  was  one-half, 
and  worth  equally  as  much  as  that  of  Groogins, 
and  that  the  plaintiffs  and  Peabody  were 
from  that  time  forward  equal  partners  in  said 
business  at  Fairmont;  and  defendant  denies 
that  Peabody  never  had  any  money  in  the 
businpss  of  James  Peabody  &  Co.,  and  denies 
that  the  plaintiffs  furnished  all  the  money 
for  the  purchase  of  grain,  or  that  the  part- 
nership was  formed  exclusively  for  the  pur- 
chase of  grain,  but  whs  formed  for  buying, 
selling,  and  for  receiving  and  storing  grain; 
and  it  was  agreed  that  the  plaintiffs  were  to 
furnish  the  money  to  purchase  the  grain  with, 
and,  after  the  plaintiffs  had  purchiised  the 
interest  of  Googins,  Peabody  was  to  buy  and 
ship  and  sell  or  consign  grain  to  the  plain- 
tiffs, and  was  to  draw  on  the  plaintiffs  for 
money  to  carry  on  the  business,  and  was  to 
share  alike  in  the  profits  and  loss.  The  de- 
fendant denies  that  the  plaintiffs  knew  noth- 
ing of  what  Peabody  was  doing,  but  alleges 
that  they  secured  from  him  monthly  state- 
ments showing  the  exact  situation  of  the 
business;  and  denies  that  he  conceived. the 
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building  of  water-works  or  railroads,  oroper- 
Hting  transportation. companies,  or  that  he 
actually  entered  into  the  prosecution  of  the 
same.  But  admits  Peabody  invested  money 
in  the  vat<>r-works  at  Fairmont,  and  there 
is  due  seven  or  eight  thousand  dollara  from 
that  Tillage,  with  the  knowledge  and  consent 
of  plaintiffs,  and  the  claim  is  assigned  to 
plaintiflFs,  who  are  proceeding  to  collect  it. 
The  defendant  admits  tliat  James  Peabody  is 
married  and  the  bead  of  a  family,  and  denies 
that  he  purchased  with  the  money  or  the 
means  of  the  plaintifTs  the  lots  mentioned,  or 
used  any  of  the  money  of  the  plaintiffs  there- 
for, but  that  the  same  were  purchaa«>d  with 
his  wife's  money,  and  were  deeded  toiler,  and 
are  now  held  by  her,  subject  to  the  mortgage 
before  mentioned,  to  defendant.  She  admits 
that  Peabody,  out  of  the  money  loaned  him 
and  bis  wife  by  defendant,  built  a  dwelling- 
house  upon  the  lots,  and  used"  no  money  be- 
longing to  the  plaintiffs  therefor,  and  denies 
that  any  money  sent  to  Peabody  to  purchase 
grain  with  was  used  in  purchasing  the  lots  or 
erecting  the  dwelling-house  thereon.  She  de- 
nies that  she  is  the  mother  of  Ella  W.  Pea- 
body, or  that  .James  Peal>ody  is  her  son-in-law, 
and  sliedenies  each  and  every  allegation  of  the 
following  paragraph  in  the  plaintifls'  petition. 
That  on  August  2,  1886,  James  and  Ella  W. 
Peabody,  in  anticipation  of  a  suit  being  com- 
menced by  the  plaintiffs  to  set  aside  the 
deeds  to  said  lots,  and  have  the  title  o(  the 
lots  declared  to  be  in  tliem,  and  for  the  pur- 
pose of  defrauding  the  rights  at  these  plain- 
tiffs, and  without  any  consideration  whatever 
from  the  said  Harriet  W.  Williams,  who  lives 
in  the  state  of  New  York,  and  was  not  in 
Nebraska  on  Aagnst  2, 1886,  executed  to  said 
Harriet  W.  Williams  a  mortgage  on  said  lots 
for  tbe  sum  of  92,000,  and  this  defendant 
denies  every  statement,  averment,  and  fact 
set  forth  In  the  foregoing  paragraph  of  the 
petition,  as  the  sanae  is  therein  alleged;  and 
she  denies  that  the  mortgage  was  nev6r  de- 
livered to  her,  and  denies  that  she  did  not 
know  of  its  execution ;  and  she  says  that  she 
Is  the  wife  of  John  L.  WUliams;  and  that 
after  some  family  discussion  and  negotiation 
it  Wiis  arninged  that  82,000  slioald  be  loaned 
to  the  brother,  James  Peabody,  wlio  agreed  at 
tbe  time  that  he  would  give  security  upon  the 
house  and  lots  iDentione>I.  That  she  pavted 
with  the  money  u pen  thi> faith,  agreement,  itnd 
expectation  that  a  mortgage*  woul.i  be  issued 
by  James  Peabody  and  wife  to  secure  pay- 
ment of  said  9'2,000  and  tbe  interest,  and  she 
remitted  to  said  James  Peabody,  who,  in  pur- 
suance of  said  agreement,  made,  executed, 
and  acknowledged  said  mortgage  to  defend- 
ant to  secure  said  $2,000  so  advanced  to  him, 
and  he,  at  the  request  of  defendant,  had  the 
mortgage  recorded, — all  of  which  was  done 
nit  the  time  and  contem|>oraneoasly  with  said 
loan.  And  tbe  defendant  in  good  faith,  and 
for  said  consideration  of  $2,000,  througii  lier 
brother,  accepted  said  mortgage  without  any 
knowledge,  information,  or  notice  that  the 
plaintiffs  have,  or  claimed  to  have,  an  equita- 


ble or  any  other  lien  upon  said  premises:  an  J 
she  is  an  innocent  holder  of  said  security  and 
mortgage  for  vnlue,  given  io  good  faith ;  and 
that  she  had  no  knowledge  of  the  dealings 
between  the  plaintiffs  and  her  co-defendants. 
She  prays  that  her  mortgage  to  secure  said 
$2,000  be  decreed  to  be  a  tirst  lieu  upon  said 
lots  and  premises,  and  fur  further  relief,  etc. 
The  plaintiffs  reply  to  this  answer,  denying 
all  the  allegations  of  the  defeiHiant.  These 
pleadings  constitute  the  issues  In  the  case. 

There  was  a  trial  to  the  court,  wbicli  found 
upon  the  proofs  adduced  that  the  allegations 
of  the  plaintiffs'  petition  are  not  sustained, 
and  therefore  And  in  favor  of  the  defendants, 
and  agtitnst  the  plaintiffs,  with  a  judgment 
tnat  the  plaintiffs  take  nothing  by  this  ac- 
tion, that  the  cause  he  dismissed,  and  that 
the  defendants  go  hence  without  day,  and  re- 
cover their  costs.  To  all  of  which  the  appel- 
lants excepted.  It  appears  from  the  bill  of 
exceptions  that  on  March  30,  1884,  H.  F. 
Googins,  Alvah  Perry,  Sarah  A.  Scott,  and 
James  Peabody  executed  a  contract  to  enter 
into  copartnership  under  the  firm  name  of 
Peabody,  Perry,  ^ott  &  do.,  for  the  purpose 
of  conducting  a  commercial  business  of  such 
character,  and  at  such  place,  as  might  from 
time  to  time  be  mutually  agreed  upon.  That 
the  copartners  should  contribute  to  the  capi- 
tal of  the  firm  each  $3,000,  excepting  Jam»?» 
Peabody,  who  shonld  contribute  no  money  to 
the  capital  stock,  but  that  his  business  ex- 
perience and  friendly  relartJions  witif  the  Chi- 
cago, Burlington  &  Quincy  Uailread  Company 
should  l>e  coiisidered  and  accepted  by  the 
other  partners  as  a  fall  equivalent  of  tbe  sueb 
to  be  contribn  teii.  Thtit  each  of  the  partners 
who  should  devote  his  time  exclusively  to- 
wards the  conduct  of  the  business  of  the 
HiTU  should  receive  compensation  not  exceed- 
ing $100  per  month,  and,  except  as  stipu- 
lated, neither  party,  except  by  the  unanimous 
consent  in  writing  of  all,  should  withdraw 
from  the  general  fund  of  the  firm  any  sum 
whatever  until  July  1, 1885,  when,  an  inven- 
tory of  assets  and  liabilities  being  hitd,  such 
amounts  migiit  be  withdrawn  as  shonld  be 
agreed  upon:  provided,  however,  that  the 
original  contribution  of  each  party,  as  speci- 
fied, should  remain  intact,  as  the  capital  of 
the  firm,  until  the  expiration  of  the  contract. 
ThMt  neither  of  the  copartners,  seventUy  or 
jointly,  should  enter  into  any  contract  in- 
volving tlte  location  or  establishing  of  new 
enterprises,  or  the  employment  of  more  than 
tbe  amount  of  capital  speciSed  in  tbe  con- 
tract, without  the  consent  of  all  the  parties 
thereto.  That  during  the  life  of  the  con- 
tract neither  of  the  copartners,  sererally  or 
jointly,  slioold  engage  in  any  speculation, 
deals  in  stock,  grain,  or  other  product,  but 
should  confine  tlieir  transactions  to  a  strictly 
commercial  business,  and  with  other  speciflc 
provisions  not  deemed  important  to  set  forth. 
That  the  contract  of  partnership  should  take 
effect  July  1,  1884,  and  continue  in  foree  till 
July  1,  1886,  and  thereafter,  until  s  written 
uotice  for  three  montlts  should  be  given  by 
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nne  or  more  of  the  copnrtners  of  an  intention 
to  withdraw  to  each  of  the  othpR. 

It  appears  that  H.  F.  Googins  paid  In  the 
83,000;  that  Alvah  Perry  paid  $1,000,  and 
DO  more,  and  tliat  Sarali  A.  Scott  failed  to 
pay  any  sum  of  her  pro{)ortion;  thatOoogina 
and  TealxKly  on  August  24. 1884,  entered  in- 
to a  written  agrevment,  reciting  the  copart- 
nersliip  contract,  and  the  failure  of  Perry  and 
Scott  to  comply  with  its  terms,  and  declaring 
it  to  t)e  their  agreement  that  the  firm  be 
changed  to  Peabody  &  Co.,  and  that  tbe  co- 
partnership contract  sliould  remain  in  fail 
force,  except  as  to  Perry  and  Scott,  who  were 
excluded  from  all  partnership  therein.  Up- 
on the  execntion  of  this  agreement,  tbe  Arm 
of  Peabody  ft  Co.  commenced  business  at 
Fairmont.  Tlie  plaintifCs  N.  H.  Warren  & 
Co.  were  the  owntra  of  elevators,  for  the  re- 
ception and  storage  of  grain,  at  Fairmont 
and  Geneva,  which  were  used  and  occupied 
for  that  purpose  by  Peabody  So  Co.  in  buy- 
ing and  shipping  grain.  At  what  time,  or 
upon  what  terms,  this  linn  first  occn])ied  the 
elevators,  or  what  relations  by  contract  or 
commercial  usage  existed  between  it  and  the 
owners  of  the  elevators,  it  is  not  possible  to 
state  from  tbe  record  of  the  case. 

N.  U.  Warren,  of  tbe  plaintiff's  firm, 
whose  deposition  was  read  upon  the  trial, 
was  asked  the  question:  "What  arrange- 
ments, if  any.  did  the  plaintiff  have  with 
Pealiody  &  Go.  in  relation  to  furnishing  them 
money  to  carry  on  the  business?  Arutoer. 
They  were  to  furnish  the  mimey  to  do  the 
business,  but  in  case  th  y  were  bloclsed,  and 
could  not  get  cars,  we  agreed  they  might 
draw  for  three  thousand  dollars.  Q.  State 
whether  Peabody  understood  the  arrange- 
ment. A.  I  think  there  was  no  definite  ar- 
rangement we  made,  except  that  he  was  to 
furnish  tlie  money  to  buy  tlie  grain,  and  ship 
to  us.  Q.  Under  what  circumstances  was 
he  to  draw  upon  the  plaintiffs  for  grain  pur- 
chased? A.  He  was  to  draw  upon  ship- 
ments of  gmia."  This  firm  of  I^abody  & 
Co.,  consisting  of  James  Peabody  anvl  H.  F. 
Googins,  continued  in  business  until  about 
September  80, 1885,  when  the  plaintiffs  pur- 
chased the  interest  of  Googins  In  the  Arm. 
Up  to  this  time  1  am  unable  to  discover  that 
there  were  any  trust  relations  existing  be- 
tween tlie  defendant  Jamee  Peabody  ai^  the 
plaintiffs. 

It  is  claimed  in  tbe  appellants'  brief,  tluit, 
in  consideration  of  the  use  of  the  elevators, 
the  firm  of  Peabody  &  Co.  was  to  pay  one- 
tialf  of  the  profits  to  the  firm  of  N.  H.  War- 
ren  &  Co.  I  am  unable  to  find  this  obliga- 
tion in  tbe  record ;  but  as  tbe  record  is  vol- 
uminous, and  without  an  index.  It  may  have 
been  overloolced.  But.  if  such  were  the 
terms  upon  which  Peabody  &  Co.  accepted 
and  used  the  elevators,  that  fact  did  not  cre- 
ate the  relationship  of  partners  lietween  tbe 
two  firms,  or  tlie  menibeirs  of  eiUier.  In  this 
I  but  state  the  position  of  appellants  in  their 
brief.  The  same  relationship,  then,  existed 
between  theae  two  firms  us  cuiumooly  exists 


between  any  western  firm  of  grain-buyers 
and  a  firm  of  like  dealers  at  Chicago  or  St. 
Louis,  to  which  they  are*in  the  habit  of  ship- 
ping grain,  and  upon  which  they  draw  for 
advances  and  sales.  It  is  true,  Warren 
states  that  if  in  case  Peabody  &  Co.  were 
bloclied,  and  could  not  get  can>,  his  firm 
agreed  that  they  might  draw  $3,000,  but  it 
does  not  appear  In  the  case  that  they  were 
blocked  at  any  time,  or  could  not  get  cars 
for  shipments;  nor-  does  it  appear  directly 
that  they  availed  themselves  of  the  privilege 
of  drawing  $3,000.  It  does  appear,  bow- 
ever,  from  the  deposition  of  Wiirren,  that  at 
the  time  of  the  purchase  of  the  interest  of 
Googins  by  N.  H.  Warren  &  Co.  ll.e  firm  of 
Peabody  &.  Co.  owed  the  plaintiffs  $7,897.19, 
but  it  does  not  appear  from  tlie  testimony  of 
Warren,  or  that  of  any  other  witness,  that 
this  indebtedness  bore  any  other  character 
than  that  of  au'ordinary  contract  debt. 

Exhibit  £,  introduced  in  evidence  by  the 
plaintiffs,  is  the  only  direct  evidence  show- 
ing the  dates  and  amounts  of  money  expend- 
ed by  James  Peabody  in  tbe  erection  of  the 
house  and  improvements  involved  in  this 
oontroi-ersy,  by  which  it  apiiesirs  that  checlcs 
to  the  amount  of  $800  were  drawn  in  pay- 
ment of  litbor,  material,  and  furniture,  sup- 
poseil  to  have  gone  into  the  building  of  the 
house  and  the  improvement  of  tbe  property. 
These  items  appear  to  have  been  selected 
from  the  acoount-bo«^  of  James  Peabody  & 
Co.,  which  is  alleged  as  the  name  assumed 
by  the  firm  of  Peabody  &,  Co..  assumed  after 
N.  H.  Warren  &  Co.  had  bought  the  part- 
nership interest  of  Googins;  and  it  is.  by  a 
considerable  stretch  of  liberality  in  the  ap- 
plication of  evidence  that  the  items  of  Ex- 
hibit £  can  be  considered  in  the  case  at  all. 
Sy  tbe  terms  of  the  original  partnership  of 
Peabody.  Perry,  Scott  &.  Co.,  Peabody,  or 
such  member  of  the  firm  as  shvuld  devote 
bis  entire  time  to  its  business,  was  entitled 
to  draw  out  not  to  exceed  $100  moqthiy;  and 
tills  provision  was  oonUnued  througbout 
the  chanj^as  down  to  Peabody  &  Co.,  and 
subsequently  to  James  Peabody  &  Co.  From 
September  3U,  1885,  when  tbe  plaintiffs  took 
the  place  of  Googin.  to  August  1, 1886.  a  pe- 
riod of  10  months,  Peabody  was  accordingly 
entitled  to  draw  out,  and  use  on  his  personal 
account,  the  amountof  $1,UOO.  Prima  facie, 
and  in  the  absence  of  evidence  to  the  con- 
trary, not  f  urnislied  by  the  record,  these  checks 
must  be  presumed  to  have  been  drawn, 
and  the  amount  thus  represented  to  have 
been  taken,  from  the  partnership  funds  under 
and  by  virtue  of  that  authority.  The  record, 
therefore,  fails  to  show  that  partnership 
funds  in  which  the  plaintiffs  had  an  interest 
were  subverted  and  used  either  In  the  pur* 
chase  of  the  lots,  or  the  erection  or  roinpletion 
of  the  house  on  the  premises  in  controversy. 
When  the  plaintiffs  liought  out  the  intereilt 
of  Googins,  they  must  be  presumed  to  have 
had  full  knowledge  of  the  condition  of  the 
partnership  accounts  as  between  Peabody  and 
Googins,  and,  in  point  of  fact,  tlie  evidence. 
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shows  that  they  did  know  and  were  satisfled 
with  such  conditions  at  the  time;  and  it  is 
obvious,  from  the  evidence,  that  the  chief, 
if  not  the  only,  cause  of  dissatisfaction  arose 
from  the  failure  of  Feabody  to  fully  realize 
the  claims  wliicli  he  represented  to  have  upon 
the  railroad  company  for  rebates  on  trans- 
portation. His  orei*drafts  on  the  funds  of 
Peabody  ft  Co.  before  the  purchase  of  the 
plaintiffs  of  the  interest  of  Googins  I  regard 
as  a  personal  debt  to  the'  firm  of  James  Pea- 
body  &  Co.,  in  which  the  plaintiffs  have  an 
interest,  but  which,  in  their  hands,  bears  no 
impress  of  a  fiducial  character.  Upon  a  set- 
tlement between  the  members  of  that  firm, 
and  tlie  ascertainment  of  tlie  amount  due 
from  Peabodj^  to  the  firm,  and  its  liquidation 
by  judgment,  the  plaintiffs  would  have  the 
ordinary  process  of  a  creditors'  bill  to  sub- 
ject the  individual  property  of  Peabody,  in 
whosesoever  hand  the  same  might  be.  to  the 
payment  of  it.  To  this  view  of  the  case 
the  authorities  from  this  court  cited  by  coun- 
sel for  the  appellees  are  applicable.  Weil  7. 
Lankins,  3  Neb.  387;  Weinland  y.  Cochran, 
9  Neb.  482.  4  N.  W.  Hep.  67;  Crowell  ▼. 
Horacek,  12  Neb.  625,  12  N.  W.  Rep.  99. 
It  having  beon  decided  in  the  cases  cited  that 
"a  mere  general  creditor,  who  has  not  re- 
duced his  claim  to  judgment,  cannot  main- 
tain an  action  to  enjoin  a  debtor  from  trans- 
ferring his  property." 

It  is  not  my  intention,  in  this  opinion,  to 
pass  upon  the  general  proposition  argU'Kl  by 
counsel  for  appellants,  "that  where  property 
held  upon  any  trust  to  keep  or  use  or  to  in> 
vest  in  a  particular  way  is  misapplied  by  the 
trustee,  and  convei-ted  into  different  proper- 
ty, or  is  sold,  and  the  proceeds  are  then  in- 
vested, the  property  may  be  followed  wher- 
ever it  can  be  traced  through  its  transforma- 
tions, and  will  be  subject,  when  found  in  its 
new  form,  to  the  rights  of  the  original  own- 
er," but  only  to  sustain  the  findings  and  de- 
cision of  the  district  court  "that  the  allega- 
tions of  the  petition,  in  this  respect,  are  not 
supported  by  the  proof."  It  is  therefore 
deemed  unnecessary  to  discuss  either  the  evi- 
dence or  the  law,  especially  applicable  to  the 
mortgajte  executed  by  the  defendant  Pea- 
body and  his  wife  to  the  defendant  Williams, 
or  any  other  issue  arising  in  the  case.  The 
decree  of  the  district  court  is  aflSrmed.  The 
other  Judges  concur. 


GiLLEN  et  al.  0.  RiLET  et  al. 

(Supreme  Court  of  Nebrasha.    July  U,  1889.) 
Flbadixg — License — Instbuctioss. 

1.  In  an  action  by  R.  &  D.  against  O.  &  J.,  on 
an  account  stated,  which  account  consisted  of  five 
bills  of  goods  sold  and  delivered,  amounting  In 
the  aggregate  to  1608.40.  the  defendants  answered 
—Fir^  by  a  general  denial;  and,  second,  for  a 
counter-claim  that  the  amonnt  claimed  to  be  dne 
on  the  account  set  ont  by  plaintlfla  is  for  intoxicat- 
ing liquora  sold  by  plaintifls  to  defendants  between 
the  aoth  of  October,  188S,  and  July  18. 1885 ;  that  on 
and  between  said  dates  pl^ntifls  sold  to  defend- 
ants Intoxicating  liquors  to  the  amount  of  S3, 468.58, 
and  that  all  the  other  goods  sold  during  said  period 


by  plaintiffs  to  defendants  amounted  to  only  $150, 
and  said  defendants  have  on  and  between  Docem- 
ber  19,  18S3,  and  March  18,  1683,  paid  to  plainti(t» 
various  sums  of  money,amoanting  in  all  to  11,710.68^ 
which  was  paid  for  intoxicating  liquors,  exoepa 
tl50;  and  that  all  the  time  between  and  including 
the  said  dates  plaintiffs  were  engaged  in  the  busi- 
ness of  wholesale  dealers  in  malt,  spirituous,  anci 
vinous  liquors  in  the  city  of  Omaha, Neb.,  without 
having  taken  out  a  license  for  such  sales,  etc 
Held,  that  such  answer  amounted  to  a  plea  of  con- 
fession and  avoidance,  and  rendered  proof  of  their 
account,  or  of  the  statement  thereof  by  the  plain- 
tiffs, unnecessary,  and,  upon  proof  by  the  defend- 
ants of  tlie  matter  pleaded  in  avoidance,  would 
amonnt  to  a  full  defense. 

2.  A  liquor  dealer  must  have  a  license  from  tb* 
city  or  county  in  which  his  store  is  kept.  Witb 
such  license  he  may  send  out  agents  and  take  or- 
dersin  any  part  of  the  state  for  goods  to  be  selected 
and  forwarded  from  the  stock  kept  in  such  store, 
and  is  not  required  to  obtain  a  license  from  the  au- 
thorities of  each  city  or  cuunty  in  which  contracts 
are  made  therefor  by  suoh  agent.  Haug  v.  Oilleit, 
U  Kan.  140. 

3.  I'he  defendants  having  pleaded  in  avoidance 
of  the  action  that  the  intoxicating  llqnors,  for 
which  in  part  the  action  was  brought,  were  sold 
by  the  plaintiffs  without  first  having  obtained 
license  therefor,  it  was  inonmbent  upon  them  to 
prove  prima  facie  that,  at  the  time  of  such  salea 
proUmtn,  the  plaintiffs  were  without  such  license. 
An  instruction  to  that  effect  held  properly  given. 

4.  The  third  paragraph  of  instructions  given  by 
the  court  on  its  own  motion,  and  the  first  and  ttaira 
instructions  asked  by  the  defendants  and  refused 
by  the  court,  examined,  and  held  properly  giveik 
and  refused. 

5.  An  instrnction,  or  a  series  of  instructions,, 
headed,  "Instructions  Given  by  the  Court  on  It» 
Own  Motion, "  and  so  placed  in  the  record  as  to  b» 
clearly  separate  and  disting^uishable  from  the  in- 
structions presented  by  the  parties,  held  a  sulO- 
clent  compliance  with  l^e  terms  of  the  act  of  Fel>' 
mary  25,  1875. 

{SyUabus  by  the  Court.) 

Error  from  district  court,  Dixon  county; 
PowEiis,  Judge. 

Action  by  Andrew  Riley  and  others  against 
William  Qillen  and  others  upon  an  accounk 
stated.  From  an  order  denying  a  new  trial 
defendants  bring  error. 

W.  B.  Oautt,  for  plaintifta  in  error. 
Bamet  Bros.,  for  defendants  in  error. 

Cobb,  J.  This  cause  comes  to  this  court 
on  error  from  the  judgment  of  the  district 
court  of  Dixon  county.  The  plaintiffs  l>elow 
allege  that  an  account  was  stated  with  the 
defendants  on  May  10,  1886,  on  which  ther» 
was  due  $2,084.95,  which  the  dedfendants 
agreed  to  pay,  and  there  was  paid  on  the  ac- 
count$l,516.55,  and  there  is  still  due9568.40.. 
with  interest  at  7  pet  cent,  from  May  1,  1886, 
which  the  defendants  have  failed  to  pay. 
though  requested;  and  prayer  for  judgment. 
The  defendants  below  answered:  Denied 
that  an  account  was  stated,  or  that  they  are 
indebted  to  plaintiffs  as  alleged;  and  for  % 
counter-claim  set  up  thut  the  amount  due  on 
the  plaintiffs'  account  is  for  intoxicating  liq- 
uors sold  by  plaintiffs  to  defendents  between 
October  20,  1883,  and  July  13, 1885;  that  be- 
tween said  dates  plaintiffs  sold  to  detendanta 
intoxicating  liquors  amounting  to  •2.458.51  i 
ifhat  all  other  goods,  for  the  same  period,  sold 
by  plaintiffs  to  defendants,  amounted  only  to 
$150;  that  defendants  have  between  Decem- 
ber 19,  1883,  and  March  13,  1886,  paid  to 
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plaintiffs  Tarious  snms  on  account,  amount- 
ing to  •1,710.63,  for  Intoxicating  liquors  only, 
excepting  8150  for  otiier  goods;  that  for  the 
whole  time,  including  said  dates,  plaintiffs 
were  engaged  in  the  business  of  wholesale 
dealers  In  malt,  spirituous,  and  vinous  liq- 
uors, in  Omaha,  without  being  licensed  as  re- 
quired by  the  provisions  of  chapter  50,  Comp. 
St.  Xeb.,  relating  to  the  sale  of  liquor;  and 
all  of  such  sales  by  plaintiffs  to  defendants 
were  in  violation  of  law,  of  which,  at  the 
times  of  purchase,  defendants  had  no  knowl- 
edge,— with  prayer  for  judgment  that  the  ac- 
count be  declared  void,  tlie  action  dismissed, 
and  the  defendants  recover  for  tlie  sum  of 
81,560.68,  the  amount  paid  for  the  intoxicat- 
ing liquors,  as  stated.  The  plaintilTs  replied, 
denying  each  and  every  allegation,  except  as 
to  the  account  being  for  the  sale  of  intoxicat- 
ing liquors,  and  specifically  denying  thatsuch 
sale  was  witliout  license,  as  set  up.  There 
was  a  trial  to  a  jury,  with  findings  and  ver- 
dict for  the  plaintiffs.  The  defen<Iant3'  mo- 
tion for  a  new  trial  was  overruled,  and  judg- 
ment entered  on  the  verdict  for  8568.40. 

The  plaintiffs  in  error  present  the  follow- 
ing grounds  for  review:  (1)  The  verdict  is 
not  maintained  by  sufficient  evidence.  (2) 
Tlie  verdict  is  contrary  to  law.  (3)  For  er- 
rors at  law  occurring  at  the  trial.  (4^  In  re- 
fusing to  give  the  first,  second,  and  third  in- 
structions asked  by  the  defendants.  (5)  In 
giving,  on  its  own  motion,  instructions  Nos. 
1,  2,  3,  4,  5,  and  6.  (6)  In  reading  to  the 
Jury  the  instructions  given,  when  the  same 
were  not  marked  "given." 

Under  the  first  error  assigned  the  counsel 
argue  that  there  was  not  sufficient  evidence 
of  an  account  stated.  In  his  deposition,  the 
plaintiff  below,  Thomas  A.  Dillon,  replying 
to  the  seventeenth  interrogatory,  to  state 
when  any  statement  of  this  account  bad  been 
presented  to  the  defendants,  answered  that 
there  had  been  several  statements.  At  one 
time  they  claimed  that  they  got  their  books 
mixed  up,  and  he  rendered  them  an  item- 
ized statement,  in  order  to  help  them  out, 
and  get  their  books  straightened  up.  "Ques- 
tion. State  whether  or  not  tliey  have  made 
any  objections  to  the  account.  Anstoer.  Not 
to  my  knowledge.  Q.  (Theaocouut  was  here 
shown  to  the  witness.)  State  whether  that 
is  a  correct  statement  of  the  account,  and 
whether  the  amount  there  is  the  true  amount 
which  is  due  and  owing.  A.  That  is  a  cor- 
rect statement  of  the  amount  due  us  at  the 
present  time."  The  witness  here  refers  to 
Exhibit  A,  attached  to  bis  deposition,  as  fol- 
lows: 

Okara,  Septr.  29, 1887. 

MeMra.  Jones  St  Olllen,  Ponoa,  Neb.,  in  account 
with  Riley  &  DlUon,  Wboiesale  Liquon  aod  CiKars, 
1800  Douglas  Sb 

Dr. 

188Sl    AprU4.    Tobalanoe $  84  flO 

KaylL     "  moh'd'M. 74  7S 

"     16.     "       "       , 406  80 

July  It     "       "        47  75 

"     M.     •       •        10  00 

•668  40 


If  the  case  detiendeJ  upon  this  evidence 
alone,  I  should  doubt  of  its  being  sufficient 
proof  of  an  account  stated.  The  witness  does 
not  state  that  this  identical  account  was  stated 
or  rendered  to  the  defendants,  and  as  ren- 
dered, and  as  liere  set  out,  was  acquiesced  in 
by  them  as  a  true  statement  of  accounts  be- 
tween them;  but  by  reference  to  the  answer 
of  defendants  it  will  be  seen  that  the  claim  of 
plaintiffs  is  substantially  confessed  by  de- 
fendants, and  an  attempt  made  to  avoid  it  by 
the  plea  that  the  account  consists  in  great 
part  of  charges  for  spirituous  liquors,  arid 
that  the  plaintiffs,  at  the  time  of  selling  such 
liquoi's  to  defendants,  were  not  licensed  to 
sell  intoxicating  liquors.  So  much  of  the  an- 
swer as  is  necessary  to  show  the  defense  is 
here  inserted:  "Defendants,  for  a  counter- 
claim, allege  that  the  amount  claimed  to  be 
due  of  the  account  set  out  by  plaintiffs  is  for 
intoxicating  liquors,  sold  l)y  plaintiffs  to  de- 
fendants between  the  20th  October,  1883,  and 
tlie  IStb  July,  1885;  th.it  on  and  between 
said  dates  plaintiffs  sold  to  defendants  intox- 
icating liquors  to  the  amount  of  82,458.58, 
and  that  all  the  other  goods  sold  during  said 
period  by  plaintiffs  to  defendants  amounted 
to  only  8150;  and  said  defendants  have,  on 
and  between  the  19th  December,  1883,  and 
the  13th  March,  1886,  paid  to  plaintiffs  vari- 
ous sums  of  money,  amounting  In  all  to 
81.710.63,  which  was  paid  for  intoxiciiting 
liquors,  except  8150,  as  will  appear  from  a 
statement  of  said  sales  and  credits  attnclied 
to  and  made  a  part  of  this  answer;  that  all 
the  time  between  and  Including  said  dates 
plaintiffs  were  enga;{ed  in  the  business  of 
wholesale  dealers  in  malt,  spirituous,  and 
vinous  liquors,  in  the  city  of  Omaha,  Neb., 
without  having  taken  out  a  license  for  such 
sales,  as  required  by  chapter  60,  Oomp.  St., 
relating  to  liquor;  and  all  of  the  sales  made 
by  plaintifCs  to  defendants  were  in  violation 
of  law,  and  at  the  time  of  purchasing  said 
liquors  these  defendants  had  no  knowledge 
that  said  plaintiffs  were  acting  in  violation 
of  law." 

From  this  plea  it  appears  that  within  the 
times  therein  stated  the  plaintiffs  sold  to  de- 
fendants intoxicating  liquors  amounting  to 
•2,458.58,  and  of  other  articles  of  merchan- 
dise 8150,  and  that  upon  the  whole  amount 
of  goods  so  sold  the  defendants  paid  them  the 
sum  of  81.710.63,  leaving  a  balance  due  to 
the  plaintiffs  of  8897.95.  This  plea  is  sub- 
stantially, if  not  technically,  the  ancient  plea 
of  confession  and  avoidance,  and  amounts  to 
a  complete  defense,  if  the  matter  pleaded  in 
avoidance  constitutes  a  defense  in  law,  and 
is  satisfactorily  proven.  Here  it  may  be 
proper  to  state  that  the  defendant  F .  H .  Jones, 
when  on  the  stand  as  a  witness  for  defend- 
ants, in  his  examination  in  chief,  was  by  the 
counsel  for  defendants  asked.  Was  there  ever 
a  stated  account  made  between  you  and 
them?  and  he  answered  that  there  was;  that 
they  sent  up  a  statement.  It  appears  from 
the  evidence,  is  admitted  by  both  parties,  and 
not  denied  by  either,  as  a  uialter  of  fact,  .that 
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during  the  time  involved  in  tlie  controverey 
the  plaintiffs  were  engaged  in  the  business 
of  wiioleeale  dpolera  in  liquors  and  cigars  in 
Omaha,  and  ttiat  the  defendants  were  eugnged 
as  retail  dealers  in  intoxicating  liqnors  and 
cigars  in  Punca,  Dixon  county.  Defendflmts, 
in  Uie  brief,  make  two  contentions:  First, 
that  the  liquors  being  in  part,  if  not  alto- 
gether, sold  to  them  by  sample,  at  their  place 
of  business  in  Ponca,  through  the  plaintiffs' 
traveling  agent,  wliere  the  plaintifTs  confess- 
edly had  no  license  to  sell  intoxicating  liq- 
uors, they  cannot  recover  therefor;  teoond, 
IhHt  even  if  the  liquors  were,  in  point  of  law, 
sold  at  the  wiiolesale  sture-hauRe  of  plHintifT«>, 
in  Omaha,  tliey  bad  no  license  to  sell  intoxi- 
cating liquors  there,  and,  under  the  law,  can- 
not recover  therefor. 

The  evidence  of  phiinttffB,  in  addition  to 
that  already  given,  consisted  in  the  statement 
that  the  witness,  the  deponent,  T.  A.  Dillon, 
was  a  resident  of  Omalia;  that  he  was  a  mem- 
ber of  the  Arm  of  Riley  &  Dillon,  plaintifTs; 
that  lie  knew  the -defendants,  .lones  Sn  Gillen. 
of  Ponea,  Neb.;  that  plaintiifs  were  engaged 
at  Omaha  in  the  business  of  wholesale  deal- 
ers in  liquors  and  eigxiB ;  that  they  had  deal- 
ings with  defendants  in  the  fall  of  18tiS,  and 
up  to  the  spring  and  summer  of  1885:  that 
tb^  fxHA  the  liqnors  and  cigara  during  the 
yeara  1884  and  18tiS;  that  on  April  4,  1885, 
there  was  a  balance  doe  plalnlifFs  from  de- 
fentlanta,  on  acoonnt  of  such  dealings, — ^the 
sum  of  034.60, — which  was  still  dae,  and  a 
part  of  the  bill  sued  upon;  that  on  May  11, 
1885,  the  plaintiCFs  Bald  to  derendants  certain 
merchandise,  mrMunti  ng  to  tlie  sam  of  970.75 ; 
■and  on  May  15,  1885,  on  merchandise  to  tlie 
amount  of  $405.30;  and  on  Jtilv  11,  1885, 
^847.75;  and  on  July  IS.  1885,  $10;  tliat 
said  goods  were  all  delivered  to  ami  i^oeived 
by  them ;  that  tlie  prices  charged  were  the 
reasonable  market  prices  for  such  articles, 
and  were  the  prices  agreed  spon  between 
ihem  and  the  salesman  of  the  plaintiffs;  that 
the  amount  doe  and  unpaid  for  tbe  goods  at 
the  date  of  the  deposition  was  $568.40  and 
interest;  that  said  sales  were  made  upon  a 
credit  of  four  months,  and,  ncoorrting  to  the 
terras  of  sale,  plaintiffs  were  entitk-d  to  in- 
terest after  four  months.  On  cross-exam  ina- 
-tion  the  witness  stated  that  tbe  balance  due 
April  4,  1885,  was  for  cigai-s  and  mineral 
waters  solely;  that  the  invoire  of  May  II, 
1885,  was  of  cinars,  $20,  an<l  liqnors,  $50.75; 
that  tbe  invoioe  <^  May  15, 1885,  was  for  liq- 
uors, $405.80;  and  that  of  July  11  and  18, 
.  1885,  was  for  liquors,  $57.75;  making  a  total 
amount,  for  Uquors,  of  $513.80,  and  for  cigars 
and  mineral  waters,  $54.60.  On  the  part  of 
defendants,  F.  H.  Jones  testified  that  be  is 
theleadingmemberof  the  firm  of  defendants; 
tliat  they  had  dealings  with  the  plHintifle  in 
liquors  and  cigars;  that  their  business  with 
them  was  generally  comlueted  here  at  Fonca; 
that  there' were  two  bills  boaght  from  Mr. 
Riley  here  in  town;  that  it  was  all  bought 
herein  town;  that  in  making  these  purchaaes 
they  dealt  either  with  Riley  and  Dtllou,  or 


tlifir  aeent.  On  ci<oss-examination  be  testi- 
flerl  as  follows:  "Qnention.  (By  plaintiffs' at- 
torney.) I  suppose  titese  j-arties  came  herv, 
and,  either  by  themselves  or  their  ngent,  »»- 
lieited  orders,  didnt  they,  as  all  wholesale 
houses  do?  Anmoer.  They  did.  (j.  And  you 
gave  them  orders  for  the  goods,  and  they 
were  shipped  to  you  from  the  city  of  ODanha. 
here?  4.  Yes, sir."  Counsel  for  the  pl.uu- 
tiffs  here  admitted  that  the  plaintiflFs  bad  no 
license  to  wholesale  liqnors  in  the  county  of 
Dixon,  but  that  their  licena^  was  to  sell  in 
tbe  city  of  Omaha. 

On  the  trial  the  defendants  a^ed  the  court 
to  charge  the  jury  as  follows:  "That  if  they 
are  sat.sHed  from  tht»evidence  that  the  sa:es 
of  liquor  on  which  this  action  was  Ijased  wer  ■ 
made  in'  Dixon  county,  then,  nnder  the  a  1- 
missions  of  plaintiffs  tliat  they  bad  no  license 
for  the  sale  of  Hquors  in  said  ooanty.  tb'ir 
verdict  should  be  in  favor  of  defendants  for 
the  liquors  so  st»ld," — which  was  refused. 

The  question  raised  by  the  plaintiffs  in  er- 
ror came  before  the  supreme  court  of  K.insas 
under  the  liquor  law  of  that  state,  existing 
before  ttie  law  proliiblting  the  manufacture 
and  sale  of  intoxicating  liqnorf  there,  the 
provisions  of  which  were  sabstanti.tlly  the 
same  as  ttiatef  this  state;  and,  'first,  in  the 
case  of  Haug  v.  GilleCt,  14  Kan.  140.  eitetl  by 
coansel  for  defendants  in  error.  In  tbe  opin- 
ion by  Mr.  Justice  Brevgr  the  court,  w^th 
cteamese  and  perspicacity,  construes  the  law 
as  condensed  in  the  syllabos,  from  n-hich  I 
quote:  "A  fiqiior  dealer  must  have  a  license 
from  tbe  city  or  county  In  which  hie  store  is 
kept.  With  Buch  license  he  may  send  out 
agents  and  'take  orders  in  any  part  of  tbe 
utate  for  goods  to  be  selected  and  forwarde<I 
from  the  stock  kept  In  such  store,  and  is  not 
required  to  obtain  a  license  from  tbe  author- 
ities of  each  city  or  county  in  which  contracts 
are  made  ther^or  by  such  agrats. "  This 
case  was  followed  In  the  same  court  by  tbone 
of  Winiams  V.  Feiniman,  id.  288,  and  Gill  v. 
Kaufman,  16  Kan.  £71.  The  same^ioeition 
was  taken  to  the  supreme  court  of  Ne«" 
Hampshire,  and  decided  In  the  same  way,  in 
the  case  of  B<iaiti>by  v.  Plalsted,  51  N.  H.  43't. 
also  oited  by  the  def^mdants  tn  error.  The 
instrnction  reqiiwted,  and  not  given,  w*t 
therefore  inapplirable  to  the  law  and  evi- 
dence of  this  case,  and  was  riglitrully  re- 
fused. 

Under  the  head  of  "Error  in  Refusing  to 
Give  Instructions  Aslred  "by  Defendants. ** 
tounsel  raise  tite  question  of  the  leiralitr  of 
the  plaintiflfs'  license  as  shown  by  the  dep--'- 
sitions  of  ,Io1m  Rush  and  J.  B.  South:iid.  In 
tl)ese  depositions  Rush  testified  that  he  is  city 
treasurer  of  Onraha,  and  enstodian  of  th..* 
records  of  the  city  treasurer'*  office:  tlia: 
he  bad  examined  the  records  with  reference 
tn  tbe  pavment  of  license  of  tbe  firm  of 
Riley  &  DiUon  .for  1885:  that  tbe  recurds 
sliow  that  the  tlrni  paid  to  the  dty  treasurer 
for  liquor  license  for  the  year  1885,  .Tanuarr 
1 12,  18-<5.  81250;  April  1,  1885,  81.000;  that 
the  Stat,  sum  was  in  one  payment,    pncrosd- 
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examination  the  witness  testified,  in  reply,  as 
follows:  "Question.  State  whether  the  money 
for  liquor  license  has  been  paid  to  you  by  the 
party  receiving  it.  and,  if  so,  whether  they 
paid  the  full  amount  at  the  tiine  of  or  before 
issuing  the  same,  or  in  installments.  An- 
stoer.  There  is  no  question  as  to  the  party 
actually  paying  the  money,  but  we  note  in  a 
book  the  name  of  the  payor,  and  the  amount 
and  date.  It  is  customary  to  pay  only  one- 
fourth  of  tite  year's  license,  but  the  party 
has  the  option  of  paying  the  whole  81,000  at 
the  time,  if  he  cliootses. "  J.  B.  Southard  testi- 
fied that  he  resides  in  Omaha,  and  is  city  clerk, 
and  has  been  such  since  April  20, 1885;  that 
he  has  custody  of  the  city  records;  that  Ite 
knows  the  plaintiffs;  that  the  firm  of  Biley 
&  Dillon,  during  1885,  procured  from  the 
city  of  Omaha  license  to  sell  liquors;  that  the 
bond  and  application  bears  no  filing  date,  the 
date  of  the  treasurer's  receipt  for  81.000  be- 
ing March  28,  1885,  the  bond  itself  being  ap- 
proved on  April  11,  1885;  that  the  license 
took  effect  April  11,  1885,  and  would  be  in 
operation  up  to  April  10,  1386,  at  midnight; 
that  under  the  provisions  of  the  city  ordi- 
nHuce  No.  488,  of  Omaha,  adopted  in  1881, 
it  is  optional  with  ail  liquor  dealers  to  pay  by 
instaUments.  either  quarterly  or  yearly,  in 
advance,  as  they  may  elect.  They  cannot 
pay  leas  titan  one-fourth,  8250.  The  plain- 
tiffs, hovi-ever,  on  March  28,  1885,  paid  the 
full  anount,  81,000.  There  was  also  intro- 
duced in  evidence,  and  attached  to  the  bill  of 
particulars,  a  copy  of  the  ordinance  483,  by 
defendants,  entitled  "An  ordinance  to  regu- 
late the  license  nnd  Kile  of  malt,  spiritoua, 
and  vinous  liquora  in  the  city  of  Omaha,  ap- 
proved October  10, 1881;"  of  which  ordinance 
section  8  provides  "that  the  appliennt  fur 
such  license  shall,  upon  fliinghis  application, 
petilimi,  and  bond,  pay  to  the  city  treasurer 
the  amount  required  for  such  license  tax  at 
the  rate  of  one  tliousand  (1,000)  dollars  per 
annum,  taking  the  receipt  of  tlte  city  treas- 
urer thereror,  which  receipt  shall  be  filed  with 
the  city  clerk,  where  it  shall  remain  if  such 
license  sliall  be  finally  issued.  If  license  to 
the  applicant  be  refused,  then  such  receipt 
shall  be  returned  to  the  applicant,  and  the 
money  by  him  to  the  city  treasurer  shall  be 
refunded  upon  the  surrender  of  such  rect'ipt." 
The  defendants  also  introduced  in  evidence  a 
calendar  of  the  days  of  the  week  and  months 
for  the  years  1885  and  1886.  Section  3  of 
said  ordinance  provides  that  "no  license  shall 
be  issued  for  any  time  beyond  the  municipal 
year,  being  the  first  Monday  after  the  first 
Tuesday  in  April  following  the  date  of  the 
license."  According  to  the  calendar  intro- 
duced, the  first  Tuesday  of  April,  1885,  was 
the  7tb,  and  the  Monday  following  was  the 
13th,  of  the  month. 

The  second  instruction  by  the  court,  on  Its 
own  motion,  is  as  follows:  "If  you  find  from 
the  evidence  that  the  goods  for  which  the  in- 
debtedness was  incurred  were  intoxicating 
liquors  sold  to  the  defendants  by  plaintiffs  in 
the  state  of  Nebraska,  then  plaintiffs  could 
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not  recover  for  the  same  unless  at  the  time 
of  making  such  sales  they  had  a  license  there- 
for, and  under  the  issues  in  this  case  it  de- 
volves upon  the  defendants  to  affirmatively 
show  that  plaintiffs  did  not  hold  such  license 
at  the  time."  The  evidence  quoted  was  in- 
troduced on  the  part  of  the  defendants  for 
the  purpose  of  bringingtbeircase,  at  the  trial, 
within  the  rule  of  the  court's  instruction, 
and  at  the  same  time  they  make  the  point 
tlkat  the  instruction  itself  was  error.  We 
must  hold  that  the  evidence  fails  to  show  af- 
firmatively that  the  plaintiffs  were  not 
licensed  to  sell  intoxicating  liquors  during 
the  municipal  year  of  1885,  and,  without 
elaborating  the  argument,  I  am  of  the  opin- 
ion that,  the  want  of  license  by  plaintiffs  hav- 
ing  been  pleaded  afflnnatlvely  by  defendants, 
not  only  as  a  defense  to  the  action,  but  also 
in  support  of  their  connter-claim.  it  was  in- 
cumbent on  them  to  prove,  at  least  ^rima 
facie,  that  the  plaintiffs  sold  the  liquors  sued 
for  without  first  having  obtained  license  as 
dealers  therein. 

■  Plaintiffs  in  error  also  complain  of  the  giv- 
ing by  the  court  of  the  third  paragraph  of 
instructions,  on  its  own  motion,  as  follows: 
"If  you  find  that  said  sates  of  liquor  were 
made  in  the  city  of  Omaha,  and  at  the  time 
the  piaintifiCs  had  paid  into  the  city  treasury 
the  sum  of  81,000,  and  had  their  bond  there- 
for on  file  and  approved  with  the  clerk  of  said 
city,  and  a  license  tbeieupoa  issued  to  them 
by  the  authorities  of  said  city  for  the  }'ear 
1885,  then  your  verdict  should  be  for  the 
plaintiffs,  although  such  license  uiay  have 
been  dated  April  11,  1885,  and  two  days  be- 
fore the  commenoement  of  the  mnnicipal 
year  of  1885."  Were  this  a  direct  proceed- 
ing on  the  part  of  the  proper  authority 
against  the  plaintiff^  for  the  purpose  (rf  set- 
ting aside  and  annulling  their  license,  I 
should  be  of  the  opinion  that  this  instruction 
was  erroneons,  but  apon  a  collateral  issue  by 
a  party  who  has  purchased  of  the  licensees, 
who  have  sold  in  good  faith,  and  especially 
as  there  is  no  evidence  tending  to  pi'ove  that 
the  plaintiffs  were  without  a  license  issued 
within  the  municipal  year  in  which  the  liq- 
uors were  sold,  I  am  of  the  opinion  that  there 
is  no  reversible  error  iu  the  charge. 

Plaintiffs  in  error  also  complain  of  the  re- 
fusal of  the  court  to  give  the  first  and  third 
instructions  presented  by  them,  as  follows: 
"(1)  The  jury  are  instructed  that  under  the 
evtdence  it  liaa  been  shown  that  all  of  the 
amount,  except  854.60,  is  for  intoxicating 
liquors  furnished  hj  the  plaintiffs  to  the  de- 
fendants; that  under  the  evidenceit  has  been 
shown  that  plaintiffs  were  carrying  on  tlie 
business  o£  dealers  in  liquors  in  Omaha, 
without  first  having  obtained  a  license  in  the 
manner  required  by  law  therefor,  and,  tiiis 
being  the  case,  they  cannot  recover  from  de- 
fendants for  liquors  so  sold."  "(3)  That  a 
person  who  has  purchased  and  paid  for  liquors 
sold  him  in  violation  of  law  can,  in  an  action 
brought  against  him  for  a  balance  dae,  set 
up  as  a  counter-claim  and  recover  iQ.said^f>^ 
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tion  any  moneys  paid  by  him  to  the  person 
who  has  maile  said  sales."  Tliere  was  clear- 
ly no  error  in  refusing  to  give  the  first  in. 
struction.  It  asks  the  court  to  charge  the 
jury  "that  under  tiie  evidence  it  had  been 
shown"  that  plaintiffs  were  carrying  on  the 
business  of  dealers  in  liquors  without  flrst 
having  obtained  a  license  in  the  manner  pro- 
vided by  law,  while,  as  before  stated,  the 
evidence  did  not  even  tend  to  show  such  fact. 
My  only  objection  to  the  third  instruction  is 
that  it  is  inapplicable  to  the  facts  as  shown 
by  the  evidence,  which,  as  before  stated,  do 
not  tend  to  prove  that  the  liquors  were  sold 
by  the  plaintiffs  to  defendants  in  violation  of 
law. 

The  sixth  instruction  itssigned  and  argued 
by  counsel  is  that  the  court  erred  in  reading 
to  the  jury  the  instructions  given  on  its  own 
motion,  when  the  same  were  not  marked 
"given,"  as  required  by  law.  Next  preced- 
ing these  instructions  in  the  record  is  the 
following:  "Gentlemen  of  the  jury,  you  are 
instructed  by  the  court  as  follows," — and  on 
the  margin  is  stated:  "Instrnctions  of  the 
court.  Defendants  except,  for  the  reason  the 
same  was  not  marked  and  signed  by  the 
court  before  the  same  was  read  to  the  jury." 
At  common  law  it  was  the  practice,  after  a 
cause  had  been  argued  by  counsel  on  both 
sides,  for  the  judge  to  charge  the  jury  orally, 
explaining  the  nature  of  the  action,  and  of 
the  defense,  and  the  issues  to  be  decided  be- 
tween the  parties;  recapitulating  the  evi- 
dence which  had  been  produced  in  support  of 
either  party,  remarking  upon  it  when  deemed 
judicious  or  desirable,  and  instructing  the 
jury  on  all  questions  of  law  arising  upon 
the  evidence  before  them.  Sackett,  Instruc- 
tions, §  8.  The  legislature  of  this  -state,  in 
1873,  enacted:  "It  shall  be  the  duty  of  the 
judges  of  the  several  district  courts  in  all 
cases,  both  civil  and  criminal,  to  reduce  their 
charge  or  instructions  to  the  JU17  to  writing, 
before  giving  the  same  to  the  jury,  unless 
the  so  giving  of  the  same  is  waived  by  the 
counsel  in  the  case,  in  open  court,  and  so  en- 
tered in  the  record  of  said  case;  and  any 
charge,  or  portions  of  a  charge,  or  instruc- 
tions j^ven  to  the  jury  by  the  court,  and  not 
reduced  to  writing,  as  aforesaid,  shall  be  er- 
ror in  the  trial  of  the  case,  and  sufficient 
cause  for  the  reversal  of  the  judgment  ren- 
dered therein."  Approved  February  18, 
1878.  This  became  section  58,  c.  14,  Gen. 
St.  1873.  The  legislature  of  1875  amended 
the  section  by  an  act  for  that  purpose,  en- 
titled "An  act  to  amend  section  58,"  etc.,  ap- 
proved February  25,  1875,  the  third  section 
of  which  provides:  "The  court  must  read 
over  all  the  instructions  which  it  intends  to 
give,  and  none  others,  to  the  jury,  and  must 
announce  them  as  given,  and  shall  announce 
as  refused,  without  reading  to  the  jury,  all 
those  which  are  refused,  and  must  write  tlie 
words  < Given  '  or '  Refused, 'as  the  case  may 
be,  on  the  margin  of  each  instruction."  This 
first  act,  modifying  the  common-law  practice, 
and  adding  to  the  considerable  labor  of  the 


judges  of  niiii  priitu  courts,  was  by  no  means 
considered  as  pmpular  with  them ;  and  in 
some  districts  of  tliis  stale  there  were  com- 
plaints lliat  written  instructions,  requested 
by  counsel  of  either  party  to  the  cause,  some- 
times found  their  way  into  the  record  with- 
out the  proper  remarks  to  show  whether  they 
were  given  by  the  court  or  refused.  This 
mischief  was  sought  to  be  remedied  by  the 
amendatory  act  of  February  25, 1875;  and  for 
that  purpose  tlie  last-named  act  was  neces- 
sary, so  far  as  the  instructions  presented  by 
counsel  to  the  court  were  affected,  but  was 
not  necessary  if  applied  to  instructions  which 
show  upon  their  face  that  they  are  given  by 
the  court  on  its  own  motion;  it  being  the 
sole  and  only  object  of  the  amendatory  sec- 
tion quoted  that  the  record  should  show 
whether  a  given  instruction,  set  forth,  had 
been  given  to  the  jury  as  an  instruction, 
or  had  been  withheld  from  them  by  the  court. 
A  construction  of  its  language,  whicli  fully 
answers  that  end  and  purpose,  and  which 
upholds  the  due  and  orderly  proceedings  of 
such  courts,  is  what,  in  my  judgment,  is  re- 
quired at  the  hands  of  a  court  of  review,  and 
answers  all  the  purposes  of  the  statute.  1 
am  therefore  of  the  opinion  that  the  intro- 
ductory words  of  the  instruction  given  by 
the  court  on  its  own  motion,  as  set  forth,  an- 
swer all  the  requirements  of  the  statute,  and 
that  a  construction  of  the  law  which  would 
vitiate  such  instruction,  for  the  want  of  the 
word  "Given"  written  on  the  margin,  would 
be  unnecessarily  technical  and  hypercritical. 
The  judgment  of  the  district  court  is  there- 
fore affirmed.    Theother  judges  concur. 


State  «x  r»l.  Bbogkhoff  e.  Cokmon 

CouNon.. 

(Supreme  Court  of  Jfirmeeota.     July  16,  1889.) 

IKTOXIOATINO  LiQDOBS — L1CSK8K8. 

In  certain  proceedings  of  the  city  council  under 
Gen.  Laws  1887.  o.  81,  S  38,  revoking  relator's  li- 
cense as  a  retail  liquor  dealer,  held  that,  under 
the  circumstancee,  there  was  no  error  in  the  re- 
fusal of  the  council  to  postpone  the  investi^tion 
on  account  of  the  absence  of  relator's  attorney, 
and  that  he  was  not  deprived  of  "a  reasonable  op- 
portunity to  be  heard. '' 

{Syllabus  by  the  Court) 

Certiorari  to  common  council  of  the  city 
of  Northfield. 

A.  D.  Keyes,  for  relator.  O.  F.  Perkins, 
( W.  8.  Pattee,  of  counsel,)  for  respondent. 

Mitchell,  J.  It  is  sought  by  this  writ 
to  review  the  proceedings  of  the  respondent 
council  under  Gen.  Laws  1887,  c.  81.  g  28, 
In  revoking  relator's  license  as  a  retail  liq- 
uor dealer  for  violating  a  statute  by  selling 
to  a  minor  and  to  intemperate  drinkers. 
The  error  complained  of  is  that  the  relator 
was  not  given  a  "reasonable  opportunity  of 
being  heard"  in  the  matter,  and  particularly 
that  the  council  improperly  refused  to  post- 
pone the  investigation  on  the  ground  of  the 
inability  of  relator's  attorney  to  be  present 
on  account  of  illness.  Assumingi  .without 
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deciding,  that  such  proceedings  can  be  re- 
viewed by  certiorari,  we  can  see  nothing  in 
the  action  of  the  council  which  deprived  re- 
lator of  an  opportunity  to  be  heard.  A  copy 
of  the  complaint,  with  specifications  of  the 
four  acta  constituting  the  alleged  violations 
of  the  law,  giving  the  dates  when,  and  the 
names  of  the  persons  to  whom,  tlie  liquor 
was  alleged  to  have  been  furnished,  also  a 
notice  of  the  time  when  and  the  place  where 
the  council  would  meet  to  Investigate  the 
charge,  had  been  served  on  relator  Ave 
days  before  the  hearing.  Wliile,  doubtless, 
the  application  for  a  postponement  may  have 
been  made  in  good  faith,  the  circumstances 
connected  with  it  were  such  as  might  not 
unnaturally  lead  thecouncil  to  doubt,  as  they 
say  they  did,  the  correctness  of  the  claim 
that  relator's  attorney  was  unable  to  be  pres- 
ent, and  to  suspect,  as  they  also  say  they  did, 
that  the  object  was  to  postpone  the  investi- 
gation until  after  the  henring  of  the  applica- 
tion of  the  relator  to  the  district  court  for  an 
injunction  against  their  proceeding  in  the 
matter.  Moreover,  the  application  for  con- 
tinuance was  not  made  under  oath.  Neither 
was  there  any  showing  that  other  counsel 
could  not  have  been  obtained;  and  with  the 
sfjeciQcations  furnished  relator,  giving  names 
and  dates,  it  could  not  have  required  a  high 
order  of  legal  ability,  or  a  great  amount  of 
previous  preparation,  to  cross-examine  wit- 
nesses in  support  of  the  charges,  or  to  intro- 
duce and  examine  witnesses  in  rebuttal.  If 
a  court  were  to  refuse  a  continuance  of  a 
canse  on  the  same  showing,  we  could  not 
hold  it  error.  According  to  the  return, 
which  we  must  take  as  true,  the  relator,  who 
was  present  at  the  bearing,  accompanied  by 
the  clerk  of  his  attorney,  was  informed  by 
the  council  or  the  city  attorney  that  he  could 
cross-examine  witnesses  if  he  desired,  and 
testify  himself,  or  introduce  any  evidence  be 
had  to  offer  in  his  own  behalf;  but  be  re- 
fused to  do  BO,  or  take  any  part  in  the  pro- 
ceedings, claiming  that  the  council  whs  not 
a  court,  and  had  no  right  to  try  him  or  re- 
voke his  license.    Writ  quashed. 


HuMPHRBTS  e.  Jacobt  et  al. 

(Supreme  Court  of  Mltmetota.    July  16,  1889.) 

Attobsxt  and  CuaxT — CoKPiRaAnoK. 

Evidence  held  snffloient  to  ■astain  the  oonoln- 
•ion  that  professional  serricea  rendered  by  two  at- 
torneys at  law,  who  were  partners,  at  the  request 
of  the  defendants,  in  perfecting  a  corporate  ormnl- 
xation,  In  which  one  of  the  partners  was  to  oe  a 
member  and  direoior,  were  intended  to  be  gratu- 
itous. 

(SulUOnu  by  Oie  Court.) 

Appeal  from  municipal  eourt,  city  of  Min^ 
neapolis;  Bailey,  Judge. 

Action  by  Alfred  Humphreys  against  W. 
M.  Jacoby  and  others,  to  recover  for  services 
rendered.  Judgment  for  defendants,  and 
plaintiff  appeals. 

Charles  0.  Van  Wert,  for  appellant.  £ane 
tt  Johnson,  for  respondents. 


DicKiKsoN,  J.  This  is  an  action  to  re- 
cover for  professional  services  rendered  by 
tiie  plaintlfT  and  his  former  partner,  one  Shel- 
don, in  the  capacity  of  attorneys  at  Liw ;  Shel- 
don having  assigned  to  the  plaintiff  his  inter- 
est in  the  alleged  cause  of  action.  The  serv- 
ices rendered  consisted  of  professional  advice 
given  to  tlie  defendants  in  regard  to  a  proposed 
incorporation,  and  in  the  drawing  and  tiling 
of  articles  of  incorporation.  The  only  ques- 
tion upon  this  appeal  is  whether  the  evidence 
justified  a  finding  in  favor  of  the  defendants. 
The  case  shows  that  it  was  agreed  that  Shel- 
don was  to  be  a  member  of  the  corporation, 
and  one  of  its  directors,  and  lie  did  become 
such.  It  was  also  agreed  that  his  services 
should  be  rendered  in  perfecting  the  incoi-po- 
ration.  We  are  of  the  opinion  ttiat  this  fact 
justified  the  conclusion  on  the  part  of  the 
court  that  it  was  not  contemplated  by  the 
parties  that  a  charge  should  be  made  for 
these  services  against  the  individuals  engag- 
ing in  the  enterprise;  Sheldon  having  the 
same  interest  as  the  d>-fendant8  in  the  matter 
under  consideration,  and  in  the  results  to 
be  accomplished.  While  Humphreys  partici- 
pated in  the  advice  given  and  the  services 
rendered,  he  does  not  claim  to  have  acted  in- 
dependently of  his  partnership  relation  with 
Sheldon.  It  might  fairly  be  considered,  from 
the  whole  case,  that  his  services  as  a  partner 
of  Sheldon  were  not  intended  to  be  rendered 
upon  any  different  conditions  than  were  those 
of  Sheldoa    Order  affirmed. 


Oreayes  9,  Newport. 
(Supreme  Court  of  Minnesota.   July  IB,  1889.) 

AtTAOBMBNT  BOKD — LlABIUTT  OF  SUBBTISS. 

The  obllKors  upon  a  statutory  attachment  bond 
are  liable  to  the  defendant  upon  the  bond  for  all 
costs  which  may  be  awarded  to  him  In  the  action, 
and  not  merely  lor  such  aa  may  result  from  the  at- 
tachment. 

{Syllatms  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Hicks,  Judge. 

Action  l>y  George  W.  Greaves  against  Hor- 
ace Q.  Newport  and  others  on  an  attachment 
bond.  Judgment  for  plaintiff,  and  Newport 
appeals. 

&ilger  dt  Harrison,  for  appelant.  Sdtoard 
Savage,  for  respondent. 

Dickinson,  J.  Upon  this  appeal  the  ques- 
tion is  presented  whether  the  obligors  in  an 
attachment  bond,  executed  in  accordance  with 
the  terms  of  section  148,  c.  66,  Gen.  St.  1878, 
are  liable  upon  their  bond  for  the  general 
taxable  costs  awarded  to  the  defendant  in  the 
action  in  which  the  attachment  is  issued. 
That  statute,  as  amended  In  1885,  c.  125,  by 
the  insertion  of  the  clause  which  we  will  in- 
clude in  brackets,  required,  before  the  issuing 
of  a  writ  of  attachment,  that  a  bond  be  exe- 
cuted, "conditioned  that,  if  the  defendant  re- 
covers Judgment,  [or  if  the  writ  shall  be  set 
aside  or  vacated,]  the  pUintiff  will  pay  all 
costs  that  may  be  awarded  to  the  defendant, 
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and  all  damages  that  be  maj  sustain  by  rea- 
■on  of  the  attachment,  not  exceeding  the  pen- 
alty of  the  bond.  *  *  *"  The  bund  upon 
which  this  action  is  brought  was  in  accord- 
ance with  this  requirement  of  the  statute  in 
vord  and  punctuation,  except  that  it  did  not 
•ontain  the  clause  above  included  in  brackets. 
That  omission  is  not  important  in  this  case. 
Reasons  may  be  suggested  which  might  well 
have  induced  the  legislature  to  limit  the  lia- 
bility upon  such  bonds,  as  respects  costs,  to 
such  as  might  result  from  the  issuing  of  the 
attachment.  Upon  the  other  band,  it  cannot 
be  said  that  the  legislature  did  not  consider 
it  expedient  that  security  should  be  given  for 
the  defendant's  general  costs  In  the  action,  if 
the  plaintiff  is  to  seize  tl>e  defendant's  prop- 
erty upon  mesne  process,  before  even  a  cause 
of  action  has  been  established.  But  such  con- 
siderations are  of  liitle  value  in  the  construc- 
tion of  this  statute.  It  was  wholly  within 
the  power  of  the  legislature  to  inipose  such 
eonditions  as  it  might  deem  best.  The  mean- 
ing of  this  law  is  so  clearly  expressed  that  it 
oannot  be  construed  so  as  to  limit  the  obligu- 
tion  to  SQch  costs  merely  as  may  result  from 
the  attachment.  Upon  the  recovery  of  tbe 
defendant  in  an  action  be  is  entitled  by  stat- 
ute to  certain  costs,  for  which  he  may  have 
judgment  There  can  be  no  doubt,  when 
read  in  the  light  of  this  fact,  of  the  meaning 
of  that  provision  of  tbe  statute  in  question, 
that,  "if  the  defendant  recovers  judgment, 
the  plaintiff  will  pay  all  costs  tliat  may  be 
awarded  to  the  defendant,  and  all  damages 
which  be  may  sustain  by  reason  of  the  at- 
tachment." These  defendants  were  liable 
for  all  tlie  taxable  costs  awarded  to  the  de- 
fendant in  the  action  In  which  the  attach- 
ment was  issued.  Lee  v.  Homer.  37  Hun, 
634:  Ring  Gee  v.  Ah  Jim,  7  Sawy.  117,  7 
Fed.  Rep.  811.    Judgment  affirmed. 


MOTEB  V.  CaNTIBNT. 

(Supreme  Court  of  iHnnesota.    July  16,  1889.) 

COSTBAOT  TO  BSCUKB  A.   PaBDON. 

1.  A  contract  for  services  in  securing  a  pardon 
of  one  conrloted  of  crime  is  not  illegal,  if  the  em- 
ployment of  improper  methods  is  not  contemplat- 
ed. 

2.  A  contract  with  an  attorney  at  law  that  tbe 
latter  shall  endeavor  to  secare  a  pardon,  and  that 
if  successful  a  stipulated  sum  shall  be  paid  for  his 
aervic-ee,  is  not  in  itself  lUegaL 

S.  The  right  to  recover  the  agreed  sum  is  not 
affected  by  the  fact  that  other  persons  were  also 
afterwards  employed,  whose  services  may  bare 
aontributed  to  the  result. 

4.  A  recovery  may  be  had  of  the  stipulated  prioe, 
although  before  the  plaintiff's  efforts  were  con- 
cluded the  defendant  assumed  to  discharge  him 
from  the  service.  The  plaintiff  was  entitled  to  the 
benefit  oC  tbe  contract,  and  the  entire  oompensa- 
tion  agreed  upon  for  the  entire  service  was  not  ap- 
portionable. 

{SylJabus  Iry  the  Court,) 

Appeal  from  municipal  court  of  Minne- 
ap<dis;£MEBT,  Judge. 

Action  by  Charles  D.  Moyer  against  Caspar 
Cantieny,  on  a  contract  for  services  to  be 


rendered  In  securing  a  pardon.    Judgment 
for  plaintiil,  and  defendant  appeals. 

Kobhuon  d  Baker,  for  appellant.  J.  L. 
Dobbin,  for  respondi.-nt. 

DicKnf.soy,  J.  The  plaintiff  is  an  attorney 
at  law.  The  action  is  for.the  recovery  of  an 
alleged  stipulated  compensation  for  services 
in  procuring  a  pardon  of  the  defendant's  son, 
who  was  imprisoned  for  a  term  of  years  in 
the  state  penitentiary.  The  appellant's  con- 
tention, that  the  court  should  declare  the 
contract  to  have  been  illegal,  cannot  be  sus- 
tained. The  presumption  of  law  is  in  favoi 
of  the  l^ality  of  contracts,  and,  the  object 
sought  to  be  accomplished  being  lawful,  un- 
less it  affinnatively  and  distinctly  appears 
that  it  was  contemplated  that  means  were  to 
be  resorted  to  for  its  accomplishment  which 
the  law  would  not  sanction,  the  courts  can- 
not declare  the  contract  invalid.  There  was 
nothing  unlawful  or  opposed  to  public  policy 
in  simply  employing  the  plaintiff  to  endeav- 
or, by  proper  means,  to  secure  a  pardon. 
Chad  wick  v.  Knox,  31  N.  H.  226;  Form  by 
V.  Pryor,  16  Ga.  258;  Bremsen  v.  Engler,  4Q 
N.  Y.  Super.  Ct.  172.  The  grounds  upon 
whicli  the  constitutional  power  to  pardon 
may  be  exercised  are  not  defined  in  tbe  con- 
stitution; but  among  the  considerations 
which  might  properly  be  brought  to  the  at- 
tention of  the  governor,  and  influence  his  ac- 
tion, are  some  which  suggest  the  propriety 
of  employing  the  professional  services  of  an 
attorney  for  this  purpose,  and  from  tbe  mer« 
fact  of  an  attorney  being  employed  to  solicit 
the  pardon  of  a  convict  it  is  not  to  be  legally 
inferred  that  an  unlawful  course  of  conduct 
was  intended.  For  instance,  it  would  be 
proper,  and  often  expedient,  that  an  attor- 
ney at  law  examine  the  case  upon  which  the 
conviction  was  based,  to  see  whether,  not- 
withstanding the  flnal  judgment  of  the  law. 
the  case  may  nut  be  of  such  a  nature  as  to 
justify  the  exercise  of  the  extrainrdinary 
power  of  pardon.  He  may  direct  investiga- 
tions to  t^e  discovery  of  facts  bearing  upon 
the  question  of  guilt,  not  disouveraUe  at  the 
time  of  the  trial.  The  attention  of  prosecut- 
ing odicers  and  of  the  judge  who  tried  the 
cause  may  be  directed  to  newly-discovered 
facts,  or  to  any  of  the  circumstances  of  the 
case,  and  their  recommendation  in  favor  of  a 
pardon  may  be  sought.  Whatever  considera- 
tions may  properly  affect  the  action  of  tlie 
executive  may  be  urged  upon  his  attention. 
Even  if  there  was  any  evidence  in  tbis  case 
which  would  have  justi&ed  the  conclusion,  as 
a  matter  of  fact,  that  political  influence,  or 
any  unlawful  means,  were  expected  to  be 
exerted  for  the  accomplishment  of  the  end  in 
view,  no  case  was  presented  justifying  the 
court  in  so  declaring  as  a  matter  of  law. 
The  evidence  justiUed  the  conclusions  that 
the  plaintiff  employed  the  defendant  to  en- 
deavor to  secure  a  pardon,  agreeing  to  pay 
him  $200  in  the  event  that  he  was  succt^as- 
ful;  that  the  plaintiff's  services  were  directed 
to  that  end;  and  that  they  were  laiveiy.  if 
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not  chiefly,  instrutnenbil  In  securing  tliat  re- 
sult. Tbie  pardon  was  gmnted,  nor  does  it 
appear  that  any  improper  means  were  em- 
ployed for  that  purpose.  It  is  immaterial 
that  other  persons  were  also  employed  by  the 
defendant,  after  the  maliing  of  the  contract, 
wlKwe  exertions  may  have  contributed  to  tlie 
result.  There  was  no  impropriety  in  show- 
ing directly,  by  the  testimony  of  Gov.  Mc- 
Gill,  that  what  the  plamtiff  had  done  in  the 
case  had  influenced  his  actions. 

The  charge,  as  a  whole,  was  not  subject  to 
exception  upon  the  gixiund  that  it  indicated 
tlmt  the  plaintiff  might  recover  upon  his 
contract  witliont  having  performed  it  on  his 
own  part.  Those  parts  of  the  charge  referred 
bo  in  the  nintli  and  tenth  assignments  of  er- 
ror iire  not  subject  to  the  objections  present- 
ed in  the  appellant's  brief.  If  the  contract 
wiis  unjustlBably  broken,  by  the  defendant 
ieclaring  that  he  did  not  desire  the  plaintiff 
to  continue  his  efforts  to  secure  a  pardon,  the 
plaintiff  was  atili  entitled  to  recover,  and  the 
stipulated  compensation  was  the  proper 
measure  of  his  recovery.  He  was  entitled  to 
i;lie  benefits  of  this  particular  contract,  and 
not  merely  to  recover  the  valae  of  such  serv- 
ces  as  he  had  then  rendered,  estimated 
ivithout  regard  to  the  agreed  compensation, 
lust  what  he  would  be  required  to  do  to  ac- 
iomplish  the  contemplated  result,  the  extent 
)f  the  service  that  might  be  involved,  was  in- 
leflnite  and  uncertain  when  the  contract  was 
entered  into.  It  might  prove  to  be  more  or 
ess  than  was  then  anticipated.  Heas8iim«d 
he  risk  of  that,  and  the  stipulated  compensa- 
ion.  contingent  upon  his  success,  was  the 
:onsideration.  This  agreed  and  entire  price 
vas  not  for  doing  this  or  that  specific  thing, 
>ut  for  doing  all  that  should  be  done  to  se- 
;ure  the  result.  If,  upon  the  eve  of  success, 
>r  at  any  time  after  the  plaintiff  entered  upon 
he  undertaking,  the  other  party  assumad  to 
)ut  an  eud  to  the  contract,  it  would  be  im- 
•ossible  to  justly  measure  the  plaintiflf's 
lainages  by  any  apportionment  of  the  sum 
.greed  upon.  Ue  was  not  only  entitled  to 
ompensation  for  what  be  had  done,  meas- 
I  red  by  the  nature  and  terms  of  the  contract, 
lut  he  was  entitled  either  to  be  allowed  to 
lerform  it,  and  thus  to  secure  the  agreed 
um,  or  else  to  be  indemnified  for  not  being 
lie  wed  to  do  so.  It  might  be  that  what  he 
i:ul  already  done  was  suSlcient,  and  that 
vitbout  other  efforts  the  paidon  would  have 
>een  granted,  although  be  did  not  in  fact 
<'ase  ibis  efforts.  In  any  view  of  the  case, 
to  other  reasonable  and  adequate  measure  of 
amages  could  have  been  applied  than  the 
tipulated  compensation.    Order  alBrmed. 


Thompson  v.  Layman. 
(Supreme  Court  of  Minnesota.    July  18, 1889.') 
lonTGAOB— Cbbtificate  of  Patmbnt— Paboi.  Ev- 

II>BSCE. 

A  certificate,  under  seal,  of  payment  of  a  mort^ 
ag'e  and  cote  accompanying  It,  and  anthortzlng 
he  register  of  deeds  to  discharge  the  mortgage  on 


the  record,  m^y,  in  an  acUon  oa  the  note,  be 
tradicted  by  paroL 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepia 
county;  Rba.  Judge. 

Action  by  Nathaniel  B.  Thompson,  admis- 
istrator  of  Martin  Layman,  deceased,  against 
Arlettfi  L.  Layman.  Judgment  for  plaintiff, 
and  defendiuit  appeals. 

Hart  &  Bremer,  for  appellant.  Laing  Jt 
Wyman,  for  respondent. 

GiLFiLLAN,  C.  J.  The  action  being  upon 
a  promissory  note  executed  by  defendant, 
payable  to  Martin  Layman,  of  whose  est>it« 
plaintiff  is  administrator,  the  defendant  un- 
der an  answer  alleging  payment  of  the  note 
introduced  in  evidence  this  instrument: 
"State  of  Minnesota,  county  of  Hennepin; 
I,  Martin  Layman,  do  hereby  certify  that  a 
certain  indenture  of  mortgage  beariug  date 
the  28d  day  of  December,  one  thousand  eight 
hundred  and  seventy-nine,  madeand  executed 
by  Arietta  L.  Hamilton,  and  recorded  in  the 
office  of  register  of  deeds  of  the  county  of 
Hennepin  and  state  of  Minnesota,,  in  Book  29 
of  Mortgages,  page  491,  on  the  ISth  day  of 
April,  in  the  year  one  thousand  eight  hun- 
dred and  eighty,  at  10  o'clock  —  minutes  a. 
M.,  is,  with  the  promissory  note  accompany- 
ing it,  paid  and  satisfied.  And  the  register 
of  deeds  of  said  county  is  hereby  authorized 
and  directed  to  discharge  the  same  upon  the 
record  thereof,  according  to  statute  in  such 
case  provided.  In  testimony  whereof  Marti> 
Layman  hath  hereunto  set  his  hand  and  seal 
this  12th  day  of  August,  A.  D.  1885. "  Mab- 
TiN  Latman.  [Seal.]  "Executed  in  the  pres- 
ence of,"  etc.  And  thereupon  plaintiff  was 
permitted,  against  the  objection  of  the  defend- 
ant that  the  evidence  was  incompetent  and 
immateria],  to  prove  by  parol  that  the  note 
and  mortgage  were  not  in  fact  paid.  The 
competency  of  parol  evidence  to  contradict 
the  writing  Is  the  only  question  in  the  case. 
That  a  mere  receipt — that  is,  a  written  admis- 
sioD,  of  the  fact  of  payment  and  receipt  of 
money — may  be  contradicted  by  parol  is  not 
questioned.  It  is  orged,  however,  that  a  re- 
lease cannot  be  contradicted  by  parol,  and 
that  is  true  of  a  technical  release.  Tliis  is 
not  a  release  in  that  sense.  Such  a  release  is 
in  the  natureof  acontract — abandoning  or  re- 
linquishing a  claim.  It  operates  to  discharge 
a  contract  not  by  performance  of  it  aocording 
to  its  terms,  for  such  performance  leaves 
nothing  to  release,  but  by  voluntary  surren- 
der of  the  right  to  require  performance. 
This  instrument  has  no  element  of  contract 
in  it.  It  only  acknowledges  that  the  terms  of 
the  note  and  mortgage  have  been  performeA 
by  payment  of  the  money.  It  admits  a  fact, 
such  as  an  ordinary  receipt  does,  nothing 
more.  The  payment,  if  made,  discharged  the 
note  anil  mortgage,  without  the  writing. 
The  writing  is  only  evidence  (fur  proof  or 
record)  of  the  fact  operating  the  discharge^ 
That  it  is  under  seal  does  not  affect  it  in  any 
way,  as  it  might  if  it  were  a  contract. 
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as  the  rules  of  evidence  are  concerned,  it  Is 
like  any  other  written  receipt.  This  action 
is  the  same  as  though  between  tlie  original 
parties  to  the  several  instraments,  so  no  ele- 
ment of  estoppel  enters  into  the  considera- 
tion of  it.    Order  affirmed. 


Danner  et  al.  «.  Capehart. 

(Supreme  Court  of  Minnesota.    July  18, 1889.) 

Pbaotiob— Orders  — NoTiOB— Stat  or  Fboobbo- 

INOS. 

1.  An  order  of  the  district  court  in  an  action, 
made  without  notice  to  the  opposite  party,  where 
he  is  entitled  to  it,  is  not  void,  only  irreijular. 

a.  The  matter  of  temporarily  staying  proceed- 
ings in  an  action  is  ordinarily  in  the  discretion  of 
the  court;  so,  also,  is  the  matter  of  setting  aside 
a  judgment  on  the  ground  that  its  entry  ought  to 
have  been  temporarily  stayed. 

(Syllabus  by  the  Court) 

Appeal  from  distinct  court,  Ramsey  coun- 
ty; Kelly,  Judge. 

0.  E.  Holman,  for  appellant.  J.  F.  Mer- 
rttl,  for  respondents. 

OiLFiLLAN,  0.  J.  This  cause  was  referred 
for  trial,  and  having  been  tried,  the  referee 
made  liis  report  Bnding  the  fact^s,  and  direct- 
ing judgment  in  favor  of  plaintiffs,  and  was 
about  to  file  the  same,  when,  on  August  8, 
1888,  the  court  below,  on  the  application  of 
defendant,  without  notice  to  plaintiffs,  made 
an  order  staying  all  proceedings  in  the  cause 
for  20  days  after  written  notice  to  defend- 
ant's attorney  of  the  filing  of  the  report  with 
the  clerk.  On  October  24th  the  court,  on 
plaintiff's  application,  without  notice,  made 
an  order  vacating  tlie  prior  order.  The  first 
of  these  orders  was  erroneous,  because  it  was 
made  without  notice,  and  was  for  a  stay  for 
more  than  20  days.  The  second  order  was 
erroneous  because  the  defendant  was  entitled 
to,  but  did  not  have,  notice  of  the  application 
for  it;  but,  though  iiTegular  or  erroneous,  it 
was  not  void,  and  while  it  remained  in  force 
it  had  the  effect  to  vacate  the  prior  order. 
On  October  27th  judgment  in  favor  of  plain- 
tiffs was  entered  on  the  report  of  the  referee. 
November  10th  defendant  made  application 
for  an  order  setting  aside  the  judgment, 
which  application  was  refused,  and  he  appeals 
from  the  order  refusing  it  to  this  court. 

As  tlie  order  of  October  24tli  was  not  void, 
the  entry  of  judgment  was  technically  cor- 
rect. It  did  not  stand,  therefore,  on  the  same 
footing  as  a  judgment  wrongfully  entered, 
and  the  defendant  did  not  have  a  legal  right 
to  have  it  set  aside.  The  matter  of  staying 
proceedings  in  an  action  temporarily  rest, 
ordinarily,  very  much  in  the  discretion  of  the 
court,  not  only  when  an  application  for  such 
a  stay  is  made,  but  also  if  a  stay  has  been 
granted,  when  an  application  to  vacate  the 
stay  is  made,  and  the  matter  of  setting  aside 
a  judgment  on  the  ground  that  its  entry 
ought  to  have  been  temporarily  stayed,  espeo- 
ially  if  a  stay  has  been  prevented  through  ir- 
regularities in  practice,  is  likewise  in  the 
discretion  of  the  court.    We  see  no  reason 


for  supposing  that  the  court  below  did  not 
properly  exercise  its  discretion  in  the  present 
instance.    Order  affirmed. 


Hopkins  o.  Swensem  et  al. 
(Supreme  Court  of  Minnesota.   July  18, 1889.> 

ShBBIFFS— WbOXOFCL  IiKVT— ESTOPTBI. 

In  an  aotion  against  a  sheriff  for  levying  on 
plaintiff's  personal  property  under  an  execution 
against  another  person,  the  plalnUS  being  pres- 
ent at  the  time  the  sheriff  took  the  goods,  a  charge 
to  the  jury  that,  to  entitle  plaintiff  to  a  verdict, 
she  must  prove,  not  only  that  the  goods  were  hers, 
but  "that  at  the  time  they  were  taken  she  asserts 
ed  her  title  thereto, "  held  error,  because  it  omits 
the  essential  element  of  an  estoppel,  Uiat  the  sher- 
iff was  influenced  by  her  silenoa. 

{Svllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin 
county;  Hicks,  Judge. 

Action  by  Mary  Hopkins  against  Peter  P. 
Swensen  and  others.  Verdict  and  judgment 
for  defendants,  and  from  an  order  denying  a 
motion  for  new  trial  plaintiff  appeals. 

/.  D.  Springer,  F.  D.  Larrabee,  and  H.  8. 
Abbott,  for  appellant.  Miller,  Young  d  Alt- 
era, for  respondents. 

GiLFiLLAN,  0.  J.  Action  for  taking  and 
converting  certain  goods,  being  part  of  a 
stock  in  a  grocery  store.  The  defense  is  that 
the  stock  (including  those  taken)  belonged  to 
plaintiff's  husband,  and  that  the  taking  was 
by  a  levy  by  Swensen,  who  was  sheriff  of  the 
county,  under  an  execution  upon  a  judgment 
in  this  court  for  costs  in  favor  of  Stewart, 
one  of  these  defendants,  and  another,  against 
plaintiff's  husband,  entered  July  20,  1888. 
The  levy  wiis  made  August  17,  1868.  The 
controversy  at  the  trial  was  as  to  who  owned 
the  goods,  the  plaintiff  or  her  husband.  She 
claimed  them  under  a  bill  of  sale  by  her  hus- 
band to  her,  dated  July  6,  1888.  There  was 
much  evidence  as  to  the  genuineness  and 
good  faith  of  the  bill  of  sale,  and  that  was  a 
fair  question  for  the  jury.  The  evidence 
hardly  showed  a  change  of  possession  such  as 
is  contemplated  by  section  15,  c.  41,  Gi'n.  St 
1878;  so  that,  although  the  judgment  was  not 
rendered  till  after  the  date  of  the  bill  of  sale, 
the  judgment  creditors  were  to  be  deemed 
creditors,  within  the  meaning  of  that  section 
and  section  16,  (see  March  v.  Swenson,  ante. 
290;)  and  the  ontis  of  proving  that  the  sale 
was  made  in  good  faith,  and  without  any  in- 
tent to  hinder,  delay,  or  defraud  creditors, 
was  on  the  plaintiff.  The  court  instructed 
the  jury  that  "it  is  the  duty  of  the  plaintiff, 
before  you  can  give  her  a  verdict,  to  prove, 
by  a  fair  preponderance  of  the  evidence,— 
that  is,  her  evidence  must  fairly  outweigh 
that  given  by  the  defendant. — ^tbat  at  the 
time  the  goods  were  taken  these  goods  were 
hers,  and  that  at  the  time  they  were  taken 
she  asserted  her  title  thereto."  The  latter 
part  of  this  instruction  must,  of  course,  have 
been  based  on  the  doctrine  of  estoppel,  and 
have  been  intended  to  define  what  for  this 
case  would  constitute  an  estoppel.    But  it  is 
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wanting  in  one  rasentlal  element  of  an  es- 
toppel, to-wit,  that  the  sheriff  was  induced, 
by  her  failure  to  assert  her  title,  to  malce  the 
levy, — to  do  what  he  would  not  have  done 
had  she  asserted  it.  In  another  part  of  the 
charge  the  court  stated:  "If  she  bad  an  op- 
portunity to  state  to  the  sheriff  that  the 
goods  were  hers,  and  did  not  so  state, — if  she 
remained  silent, — she  thereby  influenced  the 
action  of  the  officer,  so  that  he  was  encour- 
aged to  levy  by  reason  of  such  silence  or 
statements,  she  is  estopped  now  from  assert- 
ing title,  and  cannot  recover."  This  is  as 
objectionable  as  the  other,  for,  though  it  in- 
cludes as  necessary  to  the  estoppel  that  the 
officer  was  influenced  by  plaintiff's  silence, 
it  doea  not  leave  that  as  a  question  of  fact  to 
the  jury.  As  there  was  evidence  that  plain- 
tiff forbade  the  levy,  and  that  her  husband 
told  the  officer  that  the  property  was  hers, 
the  jury  might,  bad  it  been  left  to  them,  have 
found  that  her  silence  as  to  her  title  had  no 
effect  on  the  action  of  the  officer,  and  in  that 
case,  of  course,  there  could  have  been  no  es- 
toppel. For  this  error  in  the  charge  the  or- 
der must  be  reversed. 


Pederson  v.  City  of  Rushford. 
{Supreme  Court  of  Minnesota.    July  18,  1889.) 

Mastbr  axd  Skrtant— Assumption  of  Risk. 

Evidence  considered,  and  field  to  shoW  that  an 
employ^  assumed  the  risk  of  the  dangers  incident 
to  the  work ;  such  work  consisting  of  digging  and 
removing  earth  from  a  nearly  pen>endiouIar  bank 
of  earth. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Fillmore  coun- 
ty; Farmer,  Judge. 

H.  S.  Bassett,  Qray  &  Thompson,  and  ff. 
W.  Rockwell,  for  api)ellant,  N.  P.  &  W.  E. 
Colburn  and  H.  R.  WelU,  for  respondent. 

GiLFiLLAN,  C.  J.  Action  for  Injnries  to 
the  person  caused  by  the  alleged  negligence 
of  the  defendant.  At  the  close  of  plaintiff's 
case  the  court  below,  on  the  motion  of  the 
defendant,  dismissed  the  action.  As  the  de- 
cision of  the  court  must  be  sustained  on  an- 
other ground,  it  may  be  conceded,  without 
determining,  tlnit  the  overseer  of  highways 
who  set  plaintiff  to  do  the  work  at  which  he 
was  injured  was  in  that  matter  the  officer 
and  agent  of  the  city,  and  that  setting  plain- 
tiff to  work  under  the  circumstances  was  an 
act  for  the  consequences  of  which  defendant 
would  be  liable,  unless  plaintiff  assumed  the 
risks  from  which  he  was  injured.  That  he 
did  assume  those  risks  the  evidence  shows 
beyond  any  question.  He  was,  and  for  a 
few  days  liefore  he  was  injured  had  been,  at 
work,  with  others,  under  the  overseer  of 
highways,  as  a  lalx>rer  in  digging  earth  from 
a  bank  of  earth,  and  loading  it  upon  wagons 
to  be  deposited  ujwn  the  roads  or  streets  for 
the  purpose  of  filling  and  grading.  The 
bank  from  which  they  were  digging  the 
earth  had  tieen  dug  away  so  that  the  side  or 
face  from  which  they  were  digging  was  near- 


ly perpendicular,  from  30  to  35  feet  high, 
and  50  or  55  feet  long.  It  was  composed  of 
different  kinds  of  material, — at  the  bottom 
hard  clay  and  sand,  and  to  a  height  of  8  or 
10  feet;  above  that  clay  and  sand  and  large 
rocks  or  stones,  mixed;  and  above  that  com- 
mon soil.  In  digging  the  earth,  instead  of 
working  from  the  top  downwards,  they,  as 
the  plaintiff  described  their  way  of  working, 
commenced  iit  the  bottom,  and  excavated  or 
"mined"  under,  so  that  when  sufficient  of  the 
day  or  hard  material  at  the  bottom  was  re- 
moved the  material  above  would  fall  of  its 
owii  weight.  It  was  while  they  were  thus 
at  work,  excavatingor  "mining"  under,  that 
the  material  above  them  came  down  and  in- 
jured plaintiff.  That  work  of  that  kind  done 
in  that  way  is  dangerous  must  be  apparent 
to  the  commonest  intelligence;  no  skill  or 
science  is  required  to  inform  one  that  mate- 
rial such  as  composed  the  upper  part  of  this 
bank, — clay,  sand,  and  rocks  or  stones  inter- 
mixed, and  common  earth  will,  the  substra- 
tum being  taken  away,  come  to  the  bottom, 
and  that  any  one  in  the  way  of  it  when  it 
comes  down  will  probably  be  injured.  A 
master  is  not  bound  to  provide  safe  employ- 
ment for  his  servant,  nor  to  do  his  work  in 
a  safe  way,  provided  the  servant,  when  he 
enters  upon  the  work,  knows  the  risks  and 
dangers  incident  to  that  kind  of  work  and 
that  way  of  doing  it.  When  he  knows  the 
dangers,  he  takes  upon  himself  the  risks  by 
accepting  the  employment.  And  where  the 
dangers  are  not  concealed,  but  are  open  to 
the  senses,  he  is,  ordinarily,  bound  to  know 
them.  Such  was  the  position  of  this  plain- 
tiff. He  must  be  presumed  to  have  haid  the 
knowledge  which  common  observation  forces 
on  the  most  ordinary  intellect,  and  to  have 
known  the  effect  and  operation  of  the  law  of 
gravitation,  and  of  undermining  a  bank  of 
earth  like  this  one.  The  case  is  not  distin- 
guishable from  Olson  v.  McMulIen,  34  Minn. 
94,  24  N.  W.  Rep.  818.    Order  affirmed. 


People  «.  Gallagher. 

{Supreme  Court  of  Michigan.    June  28, 1889.) 

Cbimikai.  Law— Pbivileobd  Cohhunioatiohs— 

CONSTITDTIOSAL  LaW. 

1.  statements  to  his  attorney  by  one  who  has 
admitted  his  connection  with  a  crime,  and  testi- 
fies Mfainst  another  as  an  accomplice,  are  not  priv- 
lleged  communications,  but  may  be  admitted,  as 
other  statements  made  out  of  court  are  admitted, 
to  impeach  the  witness. 

2.  On  a  trial  for  robbery  committed  by  several 
persons  acting  in  concert,  one  or  more  of  whom 
were  shown  to  have  been  armed  with  deadly  weap- 
ons, it  is  not  error  for  the  court  to  tell  tne  jury 
that  it  appears  from  the  testimony,  which  Is  not 
contradicted,  that  defendant  was  armed,  though 
there  is  no  evidence  that  defendant  actually  had  a 
weapon  in  his  possession. 

3.  On  a  trial  for  robbery  a  prisoner  in  the  coun- 
ty jail  testified  that  one  C.,  who  was  Implicated  in 
the  robbery,  and  who  had  tnrned  state's  evidence, 
told  him  while  in  the  jail  that  the  men  who  com- 
mitted the  robbery  were  in  Chicago,  and  that, 
when  he  asked  C.  why  he  had  implicated  defend- 
ant, replied :  "  I  am  not  going  over  the  road  alone. " 
The  witness,  when  asked  why  he  did  not  tell  de- 
fendant this,  refused  to  answer,  on  tba  ground 
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that  tt  might  criminate  him.  Held,  that  the  court 
properly  refused  to  charge  that  because  the  witness 
"  reiused  to  answer  any  question  which  he  believed 
would  tend  to  criminate  him  is  no  good  reason 
why  he  should  not  be  believed  as  to  what  be  said, " 
and  stated  that  the  jury  might  give  the  testimony 
•nch  credit  as  they  thonght  it  deserved. 

4.  The  testimony  ot  a  witness  in  a  criminal  case 
Is  oompetent,  on  a  wibseiiDent  trial  of  the  witness 
tor  participation  in  the  crime,  as  an  admiasioo, 
though  he  old  not  testify  as  a  vritness  in  his  own 
behalf. 

6.  A  conviction  may  be  had  in  Michigan  on  the 
uncorroborated  testimony  of  an  acuomplioe. 

6.  Local  act  Mich.  1887,  No.  456,  providing  that 
"either  of  the  judges  of  the  circuit  court  for  the 
county  of  Wayne  may  act  as  judge  of  said  reoord- 
er's  court  [of  Detroit]  when  requested  to  do  so  by 
the  recorder,  or  in  the  absence,  sickness,  or  inca- 
pacity of  said  recorder,  or  whea  there  is  a  vacancy 
in  the  ofilce  of  recorder, "  is  constitutional. 

Error  to  recorder's  court  of  Detroit;  Gart- 
ner, Judge. 

Sylvester  Lam»l  and  D.  AugusUts  Straker, 
for  appellant.  Qeorgt  F.  Robison,  Pros. 
Atty.,  for  the  People. 

MoR3E,  J.  On  the  evenini;  of  January  3, 
1887,  Capt.  Ira  F.  Holt,  an  old  and  esteemed 
citizen  of  Detroit,  nearly  60  years  of  age,  was, 
on  bis  way  home  and  in  the  residenr^  por- 
tion of  the  city,  attacked  by  four  men.  vio- 
lently beaten,  and  robbed  of  a  gold  watch. 
The  respondent  was  arrested,  with  others, 
for  the  crime.  He  was  informed  against  for 
robbery,  being  armed  with  a  dangerous  weap- 
on, convicted,  and  sentenced  to  twenty-five 
/ears  in  the  state-prison  at  Jackson.  He 
was  convicted  chiefly  upon  the  testimony  of 
Joseph  Coveyeau,  an  accomplice,  although 
there  was  some  circumstantial  evidence  look- 
ing towards  his  guilt.  Errors  are  alleged  as 
having  occurred  on  the  trial,  and  be  asks  a 
review  of  the  same  in  this  court,  claiming 
that  he  is  entitled  to  a  new  trial  by  reason  of 
such  errors. 

Giarlea  Flowers,  an  attorney,  was  exam- 
ined, as  a  witness  on  the  belialf  of  the  de- 
fendant. Coveyeau  had  been,  prior  to  the 
trial  of  respondent,  tried  and  convicted  for  a 
burglary,  committed  on  the  same  night  as  the 
assault  upon  Holt,  and  claimed  by  the  prose- 
cution to  have  been  committed  by  the  identi- 
cal four  persons  who  robbed  Capt.  Holt,  to- 
wit,  Coveyeau,  GalLigher,  Preston,  and  Hart- 
nutt.  Flowers  defended  Coveyeau  in  the 
burglary  case,  and  it  was  sought  by  the  de- 
fense to  contradict  the  testimony  of  Coveyeau, 
given  upon  the  trial  of  respondent,  by  show- 
ing that  in  his  stiitements  to  Flowers,  while 
he  was  his  attorney  in  the  burglary  suit,  he 
named  his  accomplices  in  the  robbery  of  Capt. 
Holt,  and  did  not  mention  either  Galhigher  or 
Preston  as  being  concerned  therein,  and  by 
other  stiitementa  exonerated  the  respondent 
from  liny  part  therein.  Mr.  Flowers  refused 
to  answer  some  of  the  questions  upon  the 
ground  of  privilege,  and  the  circuit  judge 
ruled  that  he  conlJ  use  his  own  discretion  as 
to  answering  them.  Upon  the  theory  of  the 
prosecution,  and  according  to  the  testimony 
of  Coveyeau.  the  men  who  assaulted  and 
robbed  Capt.  Holt,  went  almost  immediately 


from  the  place  of  the  robbery  to  tho  Morocs 
House,  where  the  burglary  was  committed, 
and  each  was  the  work  of  the  same  four  men. 
Consequently  on  both  trials  the  two  transac- 
tions were  necessarily  more  or  lass  connected 
and  involved  in  tl>e  evidence.  There  can  be 
no  doubt,  from  all  the  circumstanoes  sbowo 
by  this  record,  but  that  Coveyeau  was  a  par- 
ticipant in  both  crimes.  He  was  arrested 
watching  in  front  of  the  Moross  House,  while 
the  burglary  was  going  on,  and  before  his 
seizure  was  seen  to  throw  away  a  watch, 
which  was  found,  and  proved  to  belong  to 
Capt  Holt.  One  of  the  officers  who  came 
upon  the  burglars  while  they  were  in  the 
house,  and  fired  at  them  as  they  ran  out. 
identified  Gallagher  as  being  one  of  tliera. 
These  statements  of  Coveyeau,  therefore, 
made  to  bis  attorney  while  on  trial  for  the 
burglary,  as  to  who,  with  himself,  commit- 
ted the  robbery,  were  upon  a  subject  legiti- 
mately and  necessarily  connected  with  and  re- 
lating to  his  defense  in  that  suit.  The  ques- 
tion arises,  can  these  statements,  made  under 
such  circumstanoes,  be  used  upon  another 
trial  to  show  tliat  Coveyeau  is  testifying  false- 
ly* or  guilty  of  perjury  therein? 

The  counsel  for  the  respondent  contend — 
First.  That  the  privilege  of  declining  to  an- 
swer is  not  the  privilege  of  the  attorney,  but 
of  the  client;  and  that  Coveyeau,  having 
turned  state's  evidence,  and  attempted  to  con- 
vict others  by  proof  also  convicting  himself, 
must  be  deemed  to  have  thereby  waived  all 
privileges  which  would  permit  him  to  with- 
hold anytliing,  and  therefore  Mr.  Flowers 
should  have  been  compelled  by  the  court  io 
give  in  evidence  such  parts  of  the  communi- 
cation of  respondent  to  him,  while  he  was 
bis  attorney,  as  the  defense  desired,  or  the 
whole  of  it,  if  demanded  by  either  side.  Sec- 
ond. The  statem-nts  of  Coveyeau  to  Flow- 
ers, as  to  who  with  himself  committed  the 
burglary,  could,  u-nder  no  circumstances,  be 
considered  privileged,  as  the  privilege  exists 
for  lawful  purposes  only. 

Coveyeau.  when  on  the  stand,  testified 
that  he  had  a  conversation  with  Mr.  Flowers 
in  the  jail.  This  was  in  answer  to  a  ques- 
tion put  to  him  by  the  defense  on  cross-ex- 
amination. The  question  was  raised  by  the 
prosecution  that  the  conversation  was  privi- 
l^ed,  and  the  court  said  that  he  must  an- 
swer, but.  if  they  put  Mr.  Flowers  on  tbe 
stand  to  rebut  the  answers,  then  the  ques- 
tion of  privilege  might  be  argued.  There- 
upon Coveyeau  answered  the  question,  stat- 
ing that  he  mentioned  tbe  subject  of  his  ac- 
complices to  Flowers,  but  did  not  say  who 
they  were,  and  denied  making  the  statement 
to  Flowers  that  tbe  men  who  were  with  hina 
in  the  robbery  were  from  Chicago,  and  that 
be  had  named  Gallagher  and  Preston  to  the 
prosecution  as  being  with  him,  beoanae  he 
knew  they  would  have  no  trouble  in  clearing 
themselves.  It  is  admitted  by  Mr.  Robison. 
upon  the  part  of  the  people  in  the  argument 
before  us.  that  the  ruling  of  Uie  court  was 
erroneous,  and  that  Mr.  Flpwen  was  a  com- 
Digitized  by  VjOOQlt: 
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petent  witness  forthe  purpose  of  impenchlng 
Coveyeau.  This  eourt  said  in  the  case  of 
AldemtHn  v.  People,  4  Mloh.  414:  "It  is  a 
rule  of  law  that  no  witness  shall  be  required 
to  answer  any  qnestion  that  may  trad  to 
criminate  himself,  yet  the  accomplice,  when 
he  enters  the  witneas-lx>x  witii  a  view  of  es- 
a^ing  ponlshment  himself  by  a  betrayal  of 
his  co-workers  in  crime,  yields  up  and  leaves 
thnt  privilege  behind  him.  He  contracts  to 
matie  a  full  statement, — to  Iteep  iMCtc  noth- 
ing.— ailhongfa  in  doing  so  be  may  but  con- 
firm his  own  guilt  and  infamy.  If  he  fails 
to  do  so  in  full,  if  he  knowingly  keep»  back 
any  portion  of  the  history  of  the  crime  he 
underttkes  to  narrate,  he  forfeits  his  right 
to  pardon,  and  may  be  proceeded  against  and 
convicted  upon  his  own  confession,  alreaily 
made.  *  *  >k  We  think  an  accomplice 
who  makes  himself  a  witness  for  the  people 
should  l>e  required  to  i^ve  a  full  and  com- 
plete statement  of  ail  tliat  he  and  his  associ- 
ati«  may  have  dona  or  said  relative  to  the 
crime  charged,  no  natter  when  or  where 
done,  or  t»  whom  said.  He  shonld  be  al- 
lowed no  privileged  oommunicHtions."  See, 
also,  Foster  v.  People,  18  Mich.  265;  Hamil- 
ton V.  People,  29  Mich.  178.  It  is  also  well 
settled  that  the  privilege  is  tbMt«f  the  client, 
and  not  of  the  attorney.  Therefore,  if  the 
client  waives  it,  the  attorney  cannot  insist 
upon  it.  We  are  satisSed  tJMt  in  the  case  (rf 
one  who  haa  admitted  his  connection  with  a 
crime,  testifying  against  another  as  bis  ac- 
complice, not  only  the  people,  but  the  defense, 
are  entitled  to  the  whole  story,  and  to  all  that 
the  witness  has  said  or  done  in  relation  to 
the  offense  up  to  the  time  of  the  giving  of 
his  testimony,  including  confidential  com- 
munications to  his  attorney.  As  fur  as  the 
crime  in  question  is  concerned,  he  has,  by  go- 
ing upon  the  stand  and  acknowledging  his  par- 
ticipation in  it,  waived  all  privilege  as  regards 
it,  as  tbe  reason  of  the  privilege  has  been  re- 
moved by  his  own  act.  And  if  he  should  be 
shown  by  such  communications  to  have 
committed  perjury,  even  on  such  trial,  these 
communications  t>eing  made  in  reference  to 
another  crime  than  perjury,  and  before  the 
perjury  is  committed,  stand  upon  the  same 
footing  as  any  other  statements  made  out  of 
court  before  or  during  such  trial,  as  they 
were  only  privileged  in  refeience  to  a  crime 
which  he  has  admitted  and  offered  to  make 
a  full  btemt  of,  and  nut  in  reference  to  some 
crime  titat  be  might  commit  in  the  futui-e, 
but  had  no  thought  of  when  the  sUitemeiits 
were  made.  But  the  statements  made  by 
Coveyeau  to  Flowers  could  not  be  admitted 
in  evidence  to  imiNMCh  him,  except  iii  the 
same  way  that  other  statements  of  his  out  of 
coui-t  would  be  admitted.  It  was  his  right, 
and  tbe  right  of  the  prosecution,  to  have  his 
attention  called  to  them  before  tliey  could  be 
adniitt^.  A  careful  examination  of  tlie  rec- 
ord shows  that  tbe  claim  of  tbe  people  on  the 
argument  here  is  correct,  that  Mr.  Flowers, 
although  taking  his  stipjioaed  privilege  upon 
some  questions  put  to  bim,  did  in  the  end 


answer  every  material  question  relating  to 
any  matter  of  such  communications  to  which 
tbe  attention  of  Coveyeau  had  been  directed, 
and  that  he  corroborated  tbe  testimony  of 
Coveyeau  in  so  far  as  he  gave  evidence  to  any 
fact  or  statement  of  which  Inquiry  was  made 
of  Coveyeau. 

Tbe  only  material  questions  asked  Cove- 
yeau about  his  conversation  with  Mr.  Flow- 
ers were  these:  '^Qneatton.  Did  you  have  a 
conversation  with  Charles  Flowers  in  jail? 
Arutoer.  Yes,  sir.  Q.  At  or  about  the  thne 
it  was  reported  that  you  had  told  who  your 
accomplices  were?  A.  Yes,  sir.  Q.  And 
did  you  have  a  conversation  with  him  in  ref- 
erence to  who  your  accomplices  were?  A. 
Ko,  sir.  Q.  Did  you  have  a  conversation 
with  him  in  Jail?  A.  I  had  a  conversation 
with  Mr.  Flowers  in  jail.  Q.  Now,  I  put  the 
question,  did  jou  have  a  conversation  with 
him  in  regard  to  wlioyour  accomplices  were? 
A.  I  did  not  say  wiio  they  were;  I  just  mere- 
ly spoke  about  the  subject.  Q,  Did  you  iiave 
any  converstilion  with  him  in  the  jail?  A. 
Yes,  sir;  something  to  that  effect.  Q.  Did 
yaa  titers  state  to  him  that  you  answered 
hastily;  that  the  men  who  were  with  you 
were  strangers  to  the  poiioe;  that  you  nameJ 
the  men  that  you  had,  Gallagher,  and  the  oth- 
ers, becanse  you  knew  it  would  be  so  easy  for 
them  to  clear  themselves?  A .  I  made  no  re- 
mark of  that  kind.  Q.  Did  yon  say,  in  BUl>- 
stance,— I  don't  care  about  tbe  words, — did 
you  not  say,  in  substance,  when  Mr.  Flowers 
reproved  you  for  making  any  such  statement, 
— did  you  not  say  to  him :  '  They  came  to  me, 
and  in  a  hurry  I  named  the  men.  Tlie  men 
who  were  with  me  were  strangers  to  the  po- 
lice, but  I  named  these  men,  because  I  knew 
they  WDuld  have  no  trouble  in  clearing  them- 
selves?' .4.  Ididn'tsaytliat.  Q.  What  did 
you  say  to  him  about  your  accomplices  being 
strangers  here?  A.  I  don't  remember  say- 
ing anything  of  tliat  kind.  Q.  From  Chica- 
go— Did  you  say  to  him  that  yon  named 
those  men  because  you  were  in  a  hurry,  it 
was  put  npon  you,  and  you  knew  they  could 
clear  themselves?  A.  I  don't  remember 
making  any  such  remark.  Q.  You  swear 
you  didn't  say  that?  A.  Yes,  sir.  Q.  Did 
you,  then,  tell  him  that  yon  iiad  given  tbe 
nantea  of  two  men,  but  they  never  could  be 
convicted?  Did  you  tell  him  that?  A.  I 
don't  remember.  '  Q.  Just  now  you  said  you 
didn't  remember.  Do  yon  swear  you  didn't 
say  so?    A.  I  swear  that  I  didn't  say  so." 

Mr.  Flowers,  in  answer  to  questions  put 
by  respondent's  counsel,  testified,  among 
utb -r  things,  as  follows:  "Qucittion.  During 
that  interview  did  Coveyeau  tell  you  tliat  the 
men  who  committed  the  crime  with  him 
were  strangers,  and  lived  in  Chicago?  An- 
stoer.  He  did  not.  Q.  Did  he  not  tell  yon  at 
that  time,  in  reply  to  your  question  as  to- 
whether  he  had  confessed  and  named  his  ac- 
complices,— did  lie  notsay:  '  I  was  in  a  hnrry, 
and  posiicd,  and  1  named  those  men  that  I 
did  name  becitiise  I  knew  they  could  be  easily 
cleared,  aad  that  they  ooaM  never  convict . 

jitizcd  by  V 
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them?'  ^.  He  did  notatatethat  to  me.  Q. 
In  that  conversation  did  he  say  or  intimate 
that  either  Preston  or  Gallagher  were  his 
actual  bona  flde  accomplices  in  tliat  crime? 
A,  That  ia  rather  an  embarrassing  question 
to  put  to  me.  Q.  You  were  also  the  attorney 
for  Preston?  A.  Yes,  sir.  Q.  I  can  only 
put  the  question,  and  shall  iiave  to  leave  it  to 
you.  In  that  conversation  did  he  say  or  In- 
timate that  either  Preston  and  Gallagher 
were  iiis  actual  bona  flde  accomplices  in  that 
crime?  A.  That  is  a  very  embarrassing 
question  to  put  to  me.  My  refusal  to  an- 
swer that  question  may  intimate  one  thing  or 
another,  and  I  do  not  wish  it  to  do  that.  Q. 
Well,  we  are  in  your  hands.  I  hope  you  will 
see  it  your  duty  to  try  and  subserve  justice 
here,  without  any  sacrifice  of  what  you  claim 
to  be  your  personal  privilege.  A.  The  names 
of  Gallagher  and  Preston  were  not  men- 
tioned." 

Although  the  defense  had  some  trouble  in 
getting  the  answers,  still  it  will  be  seen  that 
all  the  matters  inquired  of  Coveyeau  in  rela- 
tion to  this  conversation  were  testitied  to  by 
Flowers.  Beyond  that  they  were  not  au- 
thorized to  go.  Therefore  we  are  satisfied 
that  no  harmful  error  was  committed. 

It  is  alleged  as  error  that  the  court  in- 
structed the  jury  that  respondent  might  be 
convicted  upon  the  testimony  of  Coveyeau, 
even  if  he  was  uncorroborated  upon  any 
material  fact,  if  they  believed  his  testimony 
beyond  a  reasonable  doubt.  A  person  charged 
with  crime  in  this  state  can  be  convicted  upon 
the  evidence  of  an  accomplice,  without  any 
corroboration  or  conQrmation  of  such  testi- 
mony from  other  sources.  People  v.  .Jenness, 
5  Mich.  305;  Foster  v.  People,  18  Mich.  271; 
People  V.  Schweitzer,  23  Mich.  301;  Fisher  v. 
People,  20  Mich.  135;  Hamilton  v.  People, 
29  Mich.  188. 

It  is  objected  that  the  circuit  judge  said  to 
the  jury:  "It  appears  from  the  testimony  of 
Coveyeau,  and  there  is  no  testimony  to  the 
contrary,  that  Gallagher  was  armed. "  It  is 
urged  that  this  fact  was  for  the  jury  to  find, 
and  that  it  entered  materially  into  the  crime 
charged,  making  the  offense  of  rublwry  ag- 
gravated in  its  character;  and  that  such 
statement  of  tlie  court  was  untruoi  as  Co- 
veyeau did  not  testify  that  respondent  was 
armed,  and  there  was  no  evidence  to  war- 
rant any  finding  by  the  jury  that  he  was 
armed.  It  is  true  that  Coveyeau  did  not  tes- 
tify that  Gallagher  was  armed,  but  there  was 
plenty  of  evidence  tending  to  show  that  Co- 
veyeau and  some  of  the  others  had  revolvers, 
and  discharged  them,  and  beyond  doubt  Capt. 
Holt  was  wounded  in  the  leg  by  one  of  them. 
As  a  matter  of  law,  if  these  four  men  were 
engaged  in  this  robbery,  acting  togetlier  and 
in  roncert,  and  one  of  them  was  armed  with 
a  dangerous  weapon,  all  the  others  were 
also  guilty  of  the  crime  charged,  whetlier 
they  were  any  of  them  armed  or  not.  There- 
fore this  statement  of  the  court  could  not 
have  affected  the  verdict. 

Yrooman,  an  inmate  of  the  county  jail, 


awaiting  trial  on  a  charge  of  larceny  in  the 
day-time  from  a  school-house,  gave  testi- 
mony for  the  defense  that  Coveyeau  told  him 
while  in  such  jail  that  the  piuties  engaged 
with  Coveyeau  in  the  robbery  of  Holt  were 
in  Chicago:  and,  when  Vrooman  asked  Co- 
veyeau why  he  had  implicated  Preston  and 
Gallagher,  responded:  "I  don't  give  a  O — d 
d — n  for  Gallagher;  I  am  not  going  over  the 
road  alone."  He  refused  to  answer  some 
questions  on  cross-examination,  for  the  rea- 
son that  the  answers  might  criminate  him. 
Counsel  for  res|)ondent  asked  the  following 
instruction :  "  Because  the  witness  Yrooman 
refused  to  answer  atiy  question  which  he  be- 
lieved would  tend  to  criminate  him  is  no  good 
reason  why  he  should  not  \»  believed  as  to 
what  he  said. "  The  court  did  not  give  this 
request,  and  in  that  connection  said:  "As 
far  as  the  testimony  of  Yrooman  is  con- 
cerned, gentlemen  of  the  jury,  you  can  give 
it  such  credit  as  you  think  it  deserves. "  This 
is  assigned  as  error.  It  was  held  by  the 
court  in  Came  v.  Litchfield,  2  Mich.  340.  in 
an  action  for  false  imprisonment,  that  the 
trial  court  erred  in  stating  to  the  jury  that 
the  defendant  Litchfield's  refusal  to  answer 
a  question  propounded  to  him,  on  the  ground 
that  his  answer  might  criminate  him,  "waa 
not  evidence  against  him  In  the  cause,  yet  it 
was  impossible  to  prevent  the  jury  from 
having  the  whole  case,  and  knowing  wliat 
was  done  in  open  court  in  the  course  of  the 
trial  before  them,  or  to  prevent  counsel  from 
commenting  upon  it."  This  court,  by 
Whipple,  J.,  said  that  the  ruling  of  the 
court  excluding  any  inferences  of  guilt  from 
Litchfield's  refusal  to  answer  questions,  the 
answers  to  which  might  criminate  him,  was 
correct.  "The  error  of  the  court  consists  in 
making  a  suggestion,  in  the  hearing  of  the 
jury,  the  effect  of  which  might  deprive  the 
defendant  of  the  full  benefit  of  the  rule  of 
law  which  governs  in  such  circumstances." 

In  Foster  v.  People,  18  Mich.  265,  it  was 
attempted  to  apply  this  ruling  to  the  case  of 
a  witness  who  testified  as  an  accomplice. 
The  doctrine  that  no  inference  could  be  per- 
mitted against  a  witness  because  be  asserts 
the  privilege  of  refusing  te  answer  a  ques- 
tion on  the  ground  that  the  answer  might 
criminate  him  was  again  sustained,  follow- 
ing Came  v.  Litchfield,  supra,  and  citing 
Rose  v.  Biakemore,  Ryan  ft  M.  382;  Lloyd 
V.  Passingham,  16  Yes.  64;  and  Knowles  v. 
People,  15  Mich.  409.  But  it  was  held  that 
the  rule  did  not  apply  to  a  witness  who  was 
testifying  as  an  accomplice,  upon  the  ground 
that,  byfurnishing  in  the  first  instance  crim- 
inating proof  against  himself  as  well  as  the 
accused,  the  witness  could  not  stop  short 
where  he  pleased  in  his  story,  but  must  be 
considered  as  having  waived  his  privilege, 
and  therefore  must  submit  to  the  fullest 
and  most  searching  inquiry.  This  question 
came  again  before  this  court  in  the  case  of 
People  v.  Maunausau,  60  Mich.  15,  26  X. 
W.  Kep.  797.  The  writer  of  this  opinion 
in  that  case  said  that  if /tbe^AU^op  was 
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open  to  discussion  in  this  state  he  would  be 
inclined  to  hold  differently  from  the  ruling 
in  Carne  v.  Litchfield,  supra,  but,  in  defer- 
ence to  what  seemed  to  be  the  settled  law  of 
the  state,  and  to  the  opinion  of  the  other 
(uembers  of  the  court,  acquiesced  in  the 
principle  that  no  inference  could  be  drawn 
•gainst  a  witness  on  account  of  the  claiming 
■ot  his  privilege  of  not  answering.  People  v. 
Maunausau,  60  Mich.  20,  26  N.  W.  Rep. 
797;  see,  also.  People  v  Brewer,  27  Mich. 
135.  But  the  present  case  can.  I  think,  be 
distinguished  from  the  others  in  this  state, 
«nd  the  old  rule  preserved,  if  there  be  any 
virtue  in  it.  In  Carne  v.  Litchfield,  supra, 
and  Knowles  v.  People,  supra,  the  rule  was 
applied  to  the  case  of  the  defendant  testify- 
ing in  his  own  behalf.  In  Foster  v.  People, 
supra,  the  court  refused  to  apply  the  rule  to 
a  witness  who  was  testifying  as  an  accom- 
plice, as  heretofore  stated. 

In  People  v.  Maunausan,  60  Mich.  15,  26 
N.  W.  Rep.  797,  the  witness  Navarre  was 
asked,  on  cross-examination,  if  he  had  not 
at  a  certain  time,  stolen  goods,  and  he  re- 
fused to  answer,  claiming  his  privilege.  The 
question  he  thus  refused  to  answer  was  one 
not  connected  with  or  relating  to  his  testi- 
mony in  chief,  but  one  propounded  to  him 
for  the  express  purpose  of  showing  that  he 
had  been  guilty  of  a  crime.  Without  doubt, 
in  that  case,  he  had  a  right  to  claim  his  priv- 
ilege, and  was  doing  so  in  good  faith.  But 
here  the  case  is  different,  Vrooman,  who 
was  in  the  Wayne  county  Jail  awaiting  his 
trial  on  a  charge  of  larceny,  testilled  that,  on 
«  certain  occasion  in  the  jail,  Coveyeau  told 
him  that  the  parties  implicated  with  Cove- 
jreau  were  in  Chicago,  and  when  witness 
jisked  Coveyeau  why  he  had  implicated  Pres- 
ton and  Gallagher  he  replied:  "I  don't  give 
a  G— d  d — n  for  Gallagher;  I  am  not  going 
over  the  road  alone."  It  appeared  that,  aft- 
er the  time  he  claims  Coveyeau  told  him  this, 
Vrooman  was  in  the  same  ward  with  Pres- 
ton Hnd  Gallagher,  but  failed  to  inform  them 
wliat  Coveyeau  had  said  to  him.  He  was 
asked,  on  cross-examination,  why  he  did  not 
tell  them.  He  said  at  first:  "I  decline  to 
answer.  QuesUon.  Why?  Answer.  That  is 
all;  I  decline  to  answer.  Q.  I  want  to  know 
why  you  decline  to  answer.  Mr.  Sitraker, 
(counsel  for  respondent.)  Such  a  question  or 
such  an  answer  requires  another  question, 
and  that  is,  would  your  answer  criminate 
you?  Mr.  Kobison,  (prosecuting  attorney.) 
Of  course,  if  he  says  so,  that  is  the  end  of  it. 
I  suggest  that  in  the  long  experience  this 
witness  has  had  he  does  not  need  to  have 
that  suggestion  from  eminent  counsel.  Mr. 
Straker.  The  question  sliould  be  put  to  him, 
— will  your  answer  criminate,  or  tend  to 
criminate  you?  Witnets.  Yes,  sir.  TA« 
Court.  That  is  entirely  a  personal  privilege. 
Answer  the  question.  Q.  What  was  that 
you  said?  A.  Well,  it  might  go  to  crimi- 
nate myself  in  some  way.  That  is  all  I 
know  about  it.  Q.  It  might  go  to  criminate 
yourself  in  some  way  or  other.    That  is  the 


reason  you  did  not  tell  Gallagher  when  you 
first  went  in  there?  Mr.  Stiaker.  No;  he 
says  it  is  the  reason  why  he  does  not  answer 
now.  Q.  Why  didn't  you  tell  Gallagher  the 
first  time  you  were  in  the  first  ward?  Do 
you  decline  to  answer  that  question?  A. 
Yes,  sir.  Q.  For  what  reason?  (No  an- 
swer.) Mr.  RobUon.  I  wish  the  court 
would  exercise  the  power  that  it  has  to  make 
this  witness  answer  that  question.  Mr. 
8traker.  You  can't  make  him  open  his 
mouth.  Q.  What  is  the  reason  you  decline? 
A.  I  have  my  reasons.  Q.  Wlwt  are  they? 
A.  I  decline  to  answer  the  question.  Q. 
Why  do  you  decline?  Would  it  tend  to 
criminate  you?  A.  It  might  in  my  future 
trial;  yes,  sir.  •  *  •  C-  Why  didn't  you 
tell  Preston?  A.  1  decline  to  answer  that. 
Q.  Why  do  you  decline  to  answer  that?  A. 
I  told  you  just  a  moment  ago.  Q.  Is  it  for 
the  same  reason?  A.  Tliat  is  tlie  same 
question  you  put  to  me  a  moment  ago.  Q. 
No;  I  a.sked  you  why  you  didn't  tell  Gallag- 
her when  you  first  went  in  the  wiird.  A.  I 
thought  you  said  Preston.  Q.  Now  I  say, 
why  didn't  you  tell  Gallagher?  A.  The 
same  reason.  Q.  What  is  the  reason?  A. 
It  might  go  to  hurt  me  in  the  future  trial. 
Q.  How  would  it  hurt  you  in  your  future 
trial?  A.  Criminate  me.  Q.  Do  you  want 
this  jury  to  understand  that  it  might  hurt 
you  in  your  future  trial  or  criminate  you? 
Mr.  Straker.  That  is  objected  to.  The  Court. 
I  think  you  have  gone  into  this  thing  pretty 
fully." 

It  will  be  noticed  that  the  question  which 
the  witness  declined  to  answer  was  not  one 
in  any  way  directed  against  his  chiiracter,  or 
put  for  the  purpose  of  impeaching  him,  or  af- 
fecting his  credibility  because  of  anything 
wrong  or  criminal  that  he  had  done,  but  a 
legitimate  inquiry,  in  the  line  of  his  direct 
testimony.  It  will  also  be  seen  that  he  did 
not  think  of  claiming  his  privilege  until  it 
was  sugg^ted  to  him  by  one  of  tlie  counsel 
for  respondent.  It  doeS  not  seem  to  me  that 
this  privilege  was  clitimed  in  good  faith. 
But,  whether  it  was  or  not.  it  would  certdnly 
be  an  obstruction  to  the  course  of  justice  to 
hold  that  this  witness  could  tell  his  story  as 
he  did  in  chief,  and  then  refuse  to  answer  a 
fair  inquiry,  directly  in  the  line  of  his  testi- 
mony, and  yet  the  jury  must  find  that  this 
declination  must  not  be  considered  by  them 
as  any  reason  why  they  should  discredit  his 
story.  If  this  be  the  extent  of  the  rule,  then 
all  a  witness  need  do  to  prevent  any  cross- 
examination  at  all  is  to  decline  to  answer 
under  his  privilege,  and  bis  direct  testimony 
must  stand  unaffected  by  his  refusal  to  be 
cross-eXHmined.  I  cannot  go  as  far  as  this; 
and,  in  the  present  case,  think  the  circuit 
judge  was  justified  in  refusing  to  give  the 
proposed  request,  and  in  what  he  said  as  to 
Yrooman's  testimony. 

The  testimony  of  respondent  in  the  record- 
er's court  in  another  trial— the  trial  of  Pres- 
ton for  the  same  offense  as  the  one  charged 
against  Gallagher  in  the  case  at  bar^was 
Digitized  by  VjTDOyit: 
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properly  admitted,  not  ns  Impeaching  testi- 
mony, bat  as  his  admissions;  and  it  was  com- 
petent also,  altbougli  lie  did  not  testify  as  a 
witness  In  his  own  belialf  in  this  ens?,  to 
show  that  he  had  made  contradictory  sUite- 
ments  at  different  times  or  in  different  places, 
in  reference  to  his  whereabouts  on  tiie  night 
of  the  robbery,  or  of  any  other  material  fact 
affecting  the  issue  of  his  guilt  or  Innocence. 
The  fact  that  Gallagher  did  not  testify  on  the 
trial  did  not  affect  the  introdnction  in  evi- 
dence of  his  admissions  or  contrailictory  state- 
ments made  outside  of  the  trial,  and  before 
it  took  place. 

Objection  is  made  to  the  jurisdiction  of  the 
court.  The  trial  was  in  the  recorder's  court 
ot  the  city  of  Detroit,  but  it  was  presides!  oyer 
by  the  Honorable  Georqe  Gartner,  one  of 
the  circuit  judges  of  the  Wayne  circuit.  Tbe 
respondent's  counsel  claims  that  the  record 
shows  this  assumed  jurisdiction  wasobtained 
simply  on  the  statement  of  Judge  Gartner 
that  he  was  requested  to  act  by  J  udge  S\vift, 
of  the  recorder's  oouit,  the  same  being  made 
of  record  on  tbe  second  day  of  the  trial,  and 
after  such  jnri8<liction  had  been  assumed; 
and,  further,  that  the  legislature  has  no  power 
to  authorize  a  circuit  jndge  to  act  as  jndge  of 
a  municipal  court.  Neither  one  of  these  ob- 
jections is  well  grounded.  The  record  sliows 
that  Judge  Gautnek  was  present  as  "acting 
judge  ot  the  recorder's  court  of  the  city  of 
Detroit,"  which  is  a  sufficient  showing  under 
the  law.  Act  No.  456  of  tbe  Local  Acts  of 
1887,  which  act  is  an  ameudment  to  the 
charter  of  the  city  of  Detroit,  provides  that 
"eitlier  of  the  judges  of  tbe  oircnit  court  for 
the  county  of  Wayne  may  act  as  judge  of  said 
recorder's  court,  when  requested  to  do  so  by 
the  recorder,  or  in  case  of  the  absence,  siclc- 
ness,  or  incapacity  of  said  i«cocder,  or  when 
there  is  a  vacancy  in  the  office  of  recorder." 
Local  Acts  1887,  p.  549.  Aaimple  rsquoitof 
the  recorder  is  all  thait  is  necessary  under  this 
act  to  give  a  circnit  ^udge  of  Wayne  county 
authority  to  sit  in  Ins  stead  as  judge  of  tbe 
recorder's  court.  The  showing  ot  the  right 
to  act  by  the  record  is  within  the  statute,  and 
besides,  in  tfae  absence  of  any  showing  to  the 
contrary,  the  right  of  Judge  Gartnkr  to  act 
would  be  presumed.  Landon  v.  Comet,  62 
Mich.  92,  28  N.  W.  Rep.  788.  I  can  see  no 
good  reason  why  this  act  is  not  constitutional, 
as  far  as  cases  are  ooncemed  of  which  the 
circuit  couit  had  original  jurisdiction  before 
tlie  passa^'e  of  the  act.  Further  tiMn  this  it 
is  not  necessary  to  inquire  for  the  purposes 
of  this  case.  The  authority  granted  the  re- 
corder's court  to  hear  and  determine  criminal 
cases,  alleged  to  have  been  committed  within 
the  city  of  Detroit,  has  been  held  within  the 
constitution,  ^  1,  art.  6.  This  jurisdiction 
before  the  creation  of  the  recorder's  court 
was  in  the  circuit  court  for  the  county  of 
"Wayne.  If  the  legislature  had  the  power  to 
divest  the  circuit  court  of  its  original  juris- 
diction of  I  his  class  of  cases,  it  hus  also  the 
power  to  restore  such  jurisdiction,  if  it  see 
fit  in  the  future  to  do  so;  and,  Imving  tliis 


power,  there  seems  to  be  no  valid  reason  wbr 
it  cannot  In  certtiin  cases  provide  that  a  judge 
of  said  circuit  court  may  sit  temporarily  as 
judge  of  the  recorder's  court. 

The  last  assignment  of  error  is  that  tbe 
verdict  was  contrary  to  tbe  law  and  tbe 
weight  of  the  evidence,  and  thai  tlie sentence 
was  excessive,  and  not  In  proportion  to  tfae 
gravity  of  the  offense.  It  is  sufficient  to  say 
in  this  respect  that  we  have  thus  far  found 
no  errors  of  law  to  the  respondent's  preju- 
dice, as  heretofore  shown ;  and  we  have  ex- 
amined fully  the  wliole  case,  and  are  satisfled 
that  the  rerdict  was  a  just  one,  and  that  tbe 
respondent's  sentence  is  none  too  heavy  in  a 
case,  like  this,  where  robbery  would  have 
been  supplemented  with  murder  had  the  aim 
of  the  robbers  been  more  accurate.  The 
jadgment  is  affirmed. 


Sherwood,  C.  J.,  did  not  sit. 
justices  concurred. 


The  other 


YlLLAOE  or  NORTHTILLS  V.  WbHTFAIL. 

{Supreme  Court  of  Midhtgan.    July  11, 1888.) 
Cktminal  Law— Appeal  bt  Pkobkcutor. 

Under  authority  of  the  general  act  for  the  incor- 
poratian  of  villages,  as  amended  in  1883,  (Act  No. 
62,  Pub.  Aoto  Miob.  1883,)  empoweriDg  villageB  "to 
suppress  saloons  for  the  sale  of  spirituous  and  in- 
toxicating liquors, "  a  village  passed  an  ordinance 
prohibiting  the  keeping  of  saloons,  and  providing 
that  persons  vlolatuig  the  ordinanoB  starould  be 
guilty  of  misdemeanor,  and  punisliable  by  fine  or 
imprisonment,  or  by  both.  Laws  1879,  Mo.  245,  pro- 
vides that  whenevor  villages  have  authority  to  pass 
ordinances  they  may  prescribe  penal  ties  ondforfeit;- 
urea,  or  imprisonment,  or  both.  SscUod  7  provide* 
that,  when  no  provision  is  made  for  imprisooment, 
the  penalty  may  be  recovered  In  an  action  of  debt 
or nssumpstt  AproseeuUonbythevillBgeagBinst 
defendant forvlolatlng  the  orduiaDoes  was  by  com- 
plaint and  warrant,  as  in  criminal  cases.  On  a 
trial  on  the  merits  defendant  vras  acquitted. 
Held,  that  tbe  proceeding  were  strictly  criminal. 
Defendent  had  been  in  jeopardy,  and  no  appea] 
oould  be  taken  by  the  village. 

Error  to  circnit  court,  Wayne  connty; 
Brevoort,  Judge. 

Prosecution  of  Oliver  Westfall  by  the  vil- 
lage of  Northvillefor  unlawfully  keeping  and 
maintaining  a  saloon.  Defendant  was  ac- 
quitted, and  tlie  vOlage  brings  error. 

S".  S.  Spalding,  (C.  I.  Walker,  of  coun- 
sel,) for  appellant.  Samuel  W.  Burroughs, 
for  appellee. 

Long,  J.  Tfae  defendant  was  arrested, 
tried,  and  convicted  on  September  20,  1887, 
before  a  justice  of  the  peaoe  and  a  jury,  npon 
a  complaint  and  warrant  charging  him  with 
unlawfully  Iteepiiig  and  maintaining  a  sa- 
loon in  said  village,  and  with  having,  on 
August  10,  1887,  sold  intoxicating  liquora 
to  divers  persons  there  in  violation  of  ordi- 
nance No.  29  relating  to  the  suppression  of 
saloons.  Tbe  ordinance  referred  to  provides 
"that  on  and  alter  the  first  day  of  May, 
1867,  all  saloons  for  the  sale  ot  spirituous 
and  intoxicating  liquors  in  the  village  of 
Northvilie  shall  be  prohibited  and  sop- 
pressed;  that  any  person  who  shall  keep  or 
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open  a  saloon  for  tlie  sale  of  spirituous  and 
iiiloxicnting  liquors  shall  be  guilty  of  a  mis- 
deuieitnor,  aud  shull  be  punishable  by  a  fine 
of  not  less  than  twenty-five  dollars,  nur  more 
than  one  hundred  duUara,  or  by  iraprison- 
luent  of  ni,)t  less  than  ten  days,  nor  more 
than  ninety  days,  or  by  both  such  fine  and 
imprisonment,  in  the  discretion  of  the  court, 
tog«-ther  with  tlio  costs  of  such  prosifcution 
for  sttch  violation  of  tlie  ordinance:  provided, 
that,  slioiild  siicli  offender  fall  to  pay  such 
fine  or  penally  as  may  be  imposed,  such  per- 
son may  be  imiirisoned  for  any  time,  nut  to 
exceed  ninety  d:tys,  unless  payment  thereof 
sooner  tw  made."  Upon  conviction  the  jus- 
tice adjudged  the  defendant  should  pay  a  fine 
of  935,  and  the  costs  of  prosecution,  by  4 
o'clock  in  the  afternoon  of  September  2L 
1887,  and  in  default  thereof  be  Imprisoned 
in  the  Detroit  House  of  Correction  for  the 
.  term  of  30  days,  unless  such  fine  and  costs 
were  sooner  paid.  From  tliis  conviction  and 
judgment  the  defendant  appealed  to  the  cir- 
cuit court  for  Wayne  county.  On  the  trial 
in  the  circuit  court  it  appeared  that  the  de- 
fendant kept  and  maintained  a  snloon  in  said 
village  on  the  day  set  out  in  the  complaint 
and  warrant,  and  that  he  did  on  tliat  day 
sell  spirituous  and  intoxicating  liquors  to 
various  persona.  On  the  part  of  defendant 
it  was  claimed,  and  the  court  permitted  the 
facts  to  be  shown,  that  the  defendant,  befoce 
the  time  of  such  sales,  made  and  executed 
the  bond  required  by  the  statutes  of  the  state 
of  persons  engaging  in  tlie  sale  of  intoxicat- 
ing liquors,  in  the  peuidty  of  86,000  with 
two  sufficient  sureties,  and  presented  the 
same  to  the  Tillage  council  for  approval,  but 
that  the  council  refused  to  approve  such 
bond  for  the  sole  reason  that  the  ordinance 
proliibited  tlie  sale  of  liquors  in  tlie  village. 
Upon  the  bond  being  presented  to  the  cou  n- 
cil  for  approval  the  villsge  clerk  was  direct- 
ed to  and  did  indorse  thereon  the  following: 
"At  a  regular  meeting  of  the  village  council 
held  Tuesday  evening.  May  24,  1887,  a  mo- 
tion prevailed  that  ttie  within  bond  be  re- 
jected, on  the  ground  that  there  is  an  ordi- 
nance tliat  prohibits  and  suppresses  the  sale 
of  liquors  in  saloons  in  said  village, "  etc.  It 
also  appeared  that  on  May  2,  1887,  the  de- 
fendant paid  to  the  county  treasurer  of 
"Wayne  county  $300,  the  amount  of  the  tax 
required  under  the  provisions  of  the  statute, 
of  all  persons  engaging  in  the  sale  of  spirit- 
uous and  intoxicating  liquors,  and  that  there- 
after such  moneys  were  paid  by  the  county 
treasurer  over  to  the  village  of  Northville. 

Upon  the  close  of  the  testimony  the  village, 
by  its  counsel,  requested  the  court  to  instruct 
the  jury:  "(1)  If  the  jury  believe  the  evi- 
dence on  the  part  of  the  prosecution,  tliey 
must  find  the  defendant  guilty."  This  re^ 
quest  the  court  refused  to  give,  but  stated 
to  the  jury  that  he  left  the  whole  case  to 
them,  under  the  circumstances,  as  a  question 
of  fact,  to  say  whether  the  defendant  was 
guilty  or  not,  bat  stating  to  counsel,  in  pres- 
ence of  the  jury,  that  if  he  iiad  been  request- 


ed by  defendant  he  would  not  have  let  the 
case  go  to  the  jury. 

The  contention  of  tlie  counsel  for  the  de- 
fendant, first,  ijB  that  the  ordinance  is  invalid, 
as  ils  efCect  is  to  suspend  the  operation  of  the 
stntelaw,  giving  every  person  the  right  to 
sell  liquors  upon  payment  of  the  tax  and  giv- 
ing the  requisite  bond.  From  the  view  we 
take  of  the  case  upon  the  acquittal,  this 
question  does  not  become  important,  and 
we  thei-efore  express  no  opinion  upon  that 
branch  of  the  case.  Under  the  general  act 
for  the  incorporation  of  Villages,  however,  as 
amended  in  1888,  (act  No.  52,  Pub.  Acts  1883.) 
every  village,  subject  to  the  provisions  of  the 
act  in  addition  to  the  other  powers  conferred, 
is  empowered  "to  suppress  saloons  for  the 
sale  of  spirituous  and  intoxicating  liquors." 
This  is  an  amendment  of  act  No.  62  of  the 
Laws  of  1875,  granting  and  defining  the 
powers  and  duties  of  incorporated  villages. 
This  act  was  amended  by  net  No.  245,  Laws 
1879.  Section  2,  c  6,  of  this  act,  provides: 
"Wlien,  by  the  provisions  of  tliis  act,  the 
council  of  any  village  has  aulliority  to  pass 
ordinances  for  any  purpose,  tliey  may  pre- 
scribe penalties  and  forfeitures  not  exceeding 
one  hundred  dollars,  unless  a  greater  fine  or 
penalty  is  herein  authorized,  or  imprisonment 
not  exceeding  ninety  days,  or  both,  in  the 
discretion  of  the  court,  together  with  the 
costs  nf  prosecution  for  each  violation  of  any 
such  ordinances;  and  provide  that  the  offend- 
er, on  failing  to  pay  such  fine,  penalty,  or 
forfeiture,  and  the  costs  of  prosecution,  may 
be  imprisoned  not  exceeding  ninety  clays,  un- 
less payment  thereof  be  sooner  made;  and 
also  that  the  offender  be  kept  at  hard  labor 
during  such  imprisonment.  Such  fine,  i)en- 
alty,  or  forfeiture  and  imprisonment,  for  the 
violation  of  any  ordinanoe,  shall  be  prescribed 
in  the  ordinance;  and  if  imprisonment  l>e  ad- 
judged in  any  case  it  may  be  in  the  village 
prison,  or  in  the  county  jail  of  the  county  in 
which  the  vilhige  is  located,  or  in  any  other 
place  of  confinement  provided  by  the  village 
for  such  purposes,  in  the  discretion  of  the 
court."  Section?  of  the  act  provides:  "When- 
ever a  penalty  shall  be  incurred  for  the  viola- 
tion of  any  ordinance,  and  no  provision  shall 
be  made  for  the  imprisonment  of  theofCender 
upon  conviction  tttareof.such  penalty  may  be 
recovered  in  action  of  debt  or  aiaumpitit. "  It 
is  also  provided  by  this  section  that  prosecu- 
tions, except  as  against  cor{)orations,  be  com- 
meneed  by  warrant,  and  that  proceedings  re- 
lating to  the  arrest  and  custody  of  the  ac* 
cused  during  the  pendency  of  the  suit,  and 
that  tlie  pleadings  and  all  proceedings  upon 
the  trial  of  the  cause,  and  in  procuring  the 
attendance  and  testimony  of  witnesses,  and 
in  the  rendition  of  judgment,  and  the  execu* 
tion  thereof,  except  as  otherwise  provided 
by  the  act,  i>e  governed  by  aud  conform  as 
nearly  as  may  be  to  the  provisions  of  law 
regulating  the  proceedings  in  criminal  eausea 
cognizable  by  justices  of  the  peace.  It  is  pro- 
vided that  in  suits  commenced  by  warrant 
the  Jury  which  is  provided  for  in  theactshall 
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be  selected  and  summoned  as  in  criminal 
cases  cognizable  by  justices  of  the  peace. 
The  warrant  shall  be  in  the  name  of  the  peo- 
ple of  the  state  of  Michigan,  and  set  forth 
the  substance  of  the  offense  complained  of, 
and  be  substantially  of  the  form  and  be  is- 
sued upon  complaint  made  as  provided  by 
law  in  criminal  cases  cognizable  by  justices 
of  the  peace.  The  proceedings  in  this  case 
were  had  in  substantial  compliance  witli  the 
provisions  of  tliese  acts.  The  only  remedy 
at  the  common  law  for  the  recovery  of  penal- 
ties attached  to  a  viblation  of  municipal  or^ 
dinances  was  an  action  in  the  nature  of  debt, 
and  by  section  7  of  tl)is  act  sncli  action  is  pre- 
served when  no  provision  is  made  for  the 
imprisonment  of  the  offender  upon  convic- 
tion. In  the  present  case  the  statute  provides 
for  such  imprisonments  as  for  a  misdemeanor. 
Tlie  punishment  is  by  flne  or  imprisonment, 
or  both,  in  the  discretion  of  the  court. 

The  only  means  provided  for  the  enforce- 
ment of  the  ordinances  is  by  complaint  and 
warrant  as  in  criminal  cases  cognizable  by 
justices  of  the  peace,  and  the  punishment 
prescribed  by  the  ordinance,  upon  conviction, 
is  flne  or  irapilsoninent,  or  both  in  the  discre- 
tion of  the  court.  The  defendant  was  ac- 
quitted upon  a  trial  on  the  merits  in  the  cir- 
cuit court.  There  can  be  no  doubt  that,  in 
an  action  authorize-)  to  be  commenced  by 
summons  or  by  civil  warrant  for  the  collec- 
tion of  penalties,  and  which  is  so  prosecuted, 
in  the  nature  of  an  action  f6r  deM,  the  case 
would  be  entirely  a  civil  action,  and  the  mu. 
nicipality,  as  well  as  the  defendant,  would 
be  entitled  to  all  the  rights  of  appeal  and  re- 
trial, as  other  parties  in  civil  actions.  But 
the  prosecution  in  the  present  case  has  pro- 
ceeded entirely  by  complaint  and  warrant  as 
in  criminal  cases,  and  upon  which  the  de- 
fendant was  arrested,  and  by  the  provisions 
of  the  ordinance,  and  the  statute  under  which 
the  prosecution  was  had,  could  have  been 
imprisoned  in  the  common  jail  of  the  county 
for  a  term  not  exceeding  90  days.  It  is 
claimed  that  imprisonment  in  sucli  cases  is 
not  by  way  of  punishment  as  for  a  ciime  or 
misdemeanor,  but  simply  for  the  enforcement 
of  the  penalty.  Yet  the  statute  authorizes 
and  the  ordinance  provides  for  imprisonment 
as  well  as  fine,  or  both,  in  the  discretion  of 
the  court;  and  upon  a  conviction  the  offend- 
er may  suffer  as  longa  term  of  imprisonment 
as  well  as  adjudged  to  pay  a  tine,  as  in 
any  case  of  misdemeanor  cognizable  bya  jus> 
tice  of  the  peace  that  is  criminal  in  its  nat- 
ure. 

It  is  true  that  the  proceedings  for  the  en- 
forcement have  always  been  regarded  as  civil 
actions,  but  where,  under  the  statute,  the 
enforcement  is  sought  by  a  resort  to  proceed- 
ings which  are  carried  forward  in  all  respects 
as  criminal  cases  are  prosecuted,  by  complaint 
and  warrant,  and  where  the  court  is  author- 
ized to  inflict  upon  the  offender  not  only  the 
fine  and  imprisonment  for  its  non-payment, 
but  also  imprisonment  aside  from  a  pecun- 
iary flne,  I  have  no  doubt  that  upon  a  trial 


on  the  merits  the  offender  has  been  as  much 
in  jeo))ardy,  within  the  meaning  of  that  term, 
as  though  the  procee<Iings  were  strictly  crim- 
inaL  The  doctrine  is  older  than  our  consti- 
tutions, that  "no  man  is  to  be  brought  into 
jeopardy  of  his  life  more  than  once  fur  tlie 
same  offense. "  The  constitution  of  the  Unit- 
ed States  provides  that  "  no  person  shall  be 
subject  for  the  same  offense  to  be  twice  put 
in  jeopardy  of  life  or  limb."  This  doctrine 
has  been  applied  by  the  courts  to  misdemean- 
ors as  well  as  to  felonies.  This  doctrine  bas 
not  been  applied  to  actions  urouglit  for  the 
recovery  of  penalties,  where  such  actions  are 
civil  in  form.  But  I  am  not  aware  of  any- 
ruling  by  the  courts  in  this  country  holding 
that  this  maxim  is  not  applicable  to  all  cases 
where  one  may  be  deprived  of  his  liberty  in 
an  action,  though  for  the  enforcement  of  pen- 
alties and  forfeitures,  prosecuted  in  the  form 
of  criminal  causes,  and  where  the  punish- 
ment to  be  inflicted  is  imprisonment  as  well 
as  a  flne,  in  the  discretion  of  the  court.  If 
this  doctrine  is  not  to  be  upheld,  then  it  must 
necessarily  follow  that  in  all  prosecutions  for 
the  enforcement  of  penalties  and  forfeitures 
tlie  court  has  no  power  to  imprison,  except 
as  an  alternative  for  non-payment  of  the  flne 
imposed.  Section  29,  art.  6,  of  the  constitu- 
tion of  this  state,  provides  that  "  no  person, 
after  acquittal  upon  the  merits,  shall  be  tried 
for  the  same  offense."  The  defendant  has 
been  tried  for  an  offense  in  a  proceeding  pros- 
ecuted in  all  respects  like  a  criminal  cause, 
and  under  an  ordinance  providing  for  an  im- 
prisonment, not  only  for  non-payment  of  a 
flne,  but  imprisonment  in  the  discretion  of 
the  court,  without  regard  to  the  flne.  In 
municipal  government,  no  less  than  in  more 
general  government,  it  i>  the  power  of  the 
state  that  acts  upon  the  citizen.  The  state 
herself,  in  her  own  direct  prosecntions,  is 
prohibited  by  this  clause  in  the  constitution 
from  harassing  the  citizen  after  an  acquittal 
upon  the  merits,  and  it  cannot  be  said  that 
the  state  can  delegate  a  greater  power  than 
itself  possesses,  and  nu  such  thing  is  attempt- 
ed by  this  statute.  It  cannot  nuitter,  so  far 
as  the  rights  of  the  village  are  concerned. 
how  the  acquittal  of  the  defendant  was  pro- 
cured; whether  upon  a  fair  submission  of  the 
case  to  the  jury,  or  by  the  direction  of  the 
court,  the  facts  appear  that  there  has  been  a 
trial  of  the  case  upon  the  merits.  An  ac- 
quittal was  procured,  and  municipalities  as 
well  as  the  state  must  acquiesoe  in  judgments 
of  discharge  rendered  upon  verdicts  found  in 
a  trial  upon  the  merits,  under  such  powers 
as  are  conferred  by  this  statute.  So  new 
trial  can  be  granted. 

Srsrwood,  G.  J.,  and  GaAifPi.iit  and 
Morse,  JJ.,  concurred. 

Casifbell,  J.  The  village  of  Nortbrille 
prosecuted  defendant  under  an  ordinance 
against  saloon  keeping,  not  in  civil  form  to 
recover  a  pecuniary  penalty,  but  on  the  claim 
that  be  might  be  subjectied  to  punishment* 
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and  tlie  justice  before  whom  he  was  tried 
gave  judgment  involving  a  fine  and  imprison- 
ment. Upon  appeal  to  the  circuit  court,  de- 
fendant was  acquitted  by  a  jury.  The  vil- 
lage has  undertaken  to  bring  the  case  here 
fur  review.  Defendant  claims  the  acquittal 
was  final.  If  this  is  so,  there  is  no  case  here 
calling  for  any  further  discussion.  The  stat- 
ute under  which  the  village  prosecuted  pro- 
vides that  where  a  prosecution  of  this  sott  is 
attempted  it  shall  be  in  accordance  with  crim- 
inal proceedings  before  justices  of  the  petice. 
and  must  conform  to  tliem.  Tliis  course, 
whether  legally  objectionable  or  not,  was 
adopted.  It  necessarily  follows  that  appellate 
proceedings  to  review  tlie  matters  thus  prose- 
cuted must  conform  also.  There  is  no  right 
of  appeal  given  to  the  prosecutor  after  ac- 
quittal in  any  criminal  case,  and  as  this  case 
lias  adopted  the  criminal  methods  of  accusa- 
tion and  trial  it  must  be  governed  by  the 
same  rules,  and  the  acquittal  must  be  held 
beyund  such  by  any  process  of  review.  It 
would  therefore  be  useless  to  consider  ques- 
tions which  on  this  record  we  cannot  decide, 
and  which.  If  we  could  decide  them,  involve 
many  inquiries  that  would  require  much  con- 
sideration and  thorough  discussion  that  in  the 
present  case  would  be  theoretical  and  unsat- 
isfactory. The  proceedings  cannot  be  dis- 
turbed, and  the  judgment  of  acquittal  should 
be  affirmed,  with  costs. 


Alkxandek  c.  City  of  Big  Eapids. 
(Supreme  Court  of  Michigan.    July  11, 1889.) 

DlTBOTITB  SlDBWALKS. 

1.  A  city  tore  up  a  sidewalk  at  the  interseotion 
of  two  streets,  excavating  under  it,  and  mailing  a 
portion  of  it  a  part  of  one  of  the  streets.  PlalntlfF 
slipped  on  the  place  where  the  sidewalk  formerly 
was,  and  fell  into  the  excavation  and  was  injored. 
Plaintiff  alleged  in  bis  complaint  the  DegllgeDoe  of 
the  city  in  leaving  the  cross  walk  in  bad  repair 
and  unguarded,  "and  in  allowing  said  excavation 
aforesaid  to  remain  open  and  unguarded.  The  said 
plaintiff,  who  was  passing  upon  and  along  s^d 
cross-walk,  as  he  liad  a  right  to  do,  and  using  due 
and  reasonable  oare,  fell  into  said  excavation,  so  in 
and  under  said  cross-walk  aforesaid,  and  thereby 
the  plaintiff  was  greatly  injared. "  Held,  that  the 
complaint  sufficiently  uleged  that  the  injury  was 
the  joint  product  of  the  tearing  up  the  croM-walk 
and  the  excavation  under  it. 

'2.  It  plaintiff  slipped  on  the  sidewalk  and  fell  In- 
to the  excavation  under  the  place  where  the  cross- 
walk formerly  was,  and  received  bis  injuries  by 
the  fall,  the  fact  that  the  starting  of  the  fall  was 
on  the  sidewalk  would  not  preclude  bis  recovery. 

8.  The  city  was  liable  if,  after  removing  ttte 
cross-walk,  it  did  not  make  the  descent  into  the 
excavation  safe,  or  protect  it,  if  dangerous,  by 
lights  or  barriers.' 

4.  When  the  city  tore  up  the  sidewalk,  and,  by 
the  excavation,  made  it  a  part  of  the  street  and  al- 
lowed it  to  remain  so,  they  became  liable  to  plain- 
tiff if  his  fall  was  caused  by  such  acts,  and  he  was 
without  fault.' 

Cbampum  and  Camtbmlu,  JJ.,  dissenting. 


>  Concerning  the  duty  of  municipal  oorporatlons 
to  keep  their  streets  and  sidewalks  in  good  order 
and  safe  repair,  and  their  liability  for  injuries 
caused  by  defeots,  see  Ray  v.  City  of  St.  Paul, 
(Minn.)  48  N.  W.  Rep.  397,  and  note;  Chope  v. 
City  of  Eurdu,  (CaL)  21  Pac.  Rep.  964. 


Error  to  circuit  court,  Mecosta  county; 
Palmer,  .Judge. 

For  statement  of  the  case  and  opinion  on 
former  appeal,  see  38  N.  W.  Hep.  227. 

Andrew  Hanson,  for  appellant.  Frank 
Dumon,  for  appellee. 

MoBSE,  J.  In  this  case  the  court  submit- 
ted to  the  jury  the  question  whether  the  in- 
jury was  received  on  the  sidewalk  or  the 
cross-walk.  The  jury  found  that  the  place 
where  the  accident  occurred  was  where  the 
sidewalk  was  torn  up,  but  the  court  instruct- 
ed the  jury  that  the  six  feet  of  walk  filling 
the  corner  of  Pine  street  and  Rose  avenue 
was,  according  to  the  custom  and  pnustice  of 
the  city,  sidewalk,  and  not  cross-walk,  as  it 
was  required  to  be  built  by  the  lot-owner  and 
not  by  the  city.  This  would  have  undoubt- 
edly been  correct,  had  it  not  been  for  the  ac- 
tion of  the  city  in  tearing  up  and  removing 
this  walk,  and  excavating  under  it,  in  the 
improvement  of  liose  avenue,  malting  a  por- 
tion of  it,  at  least,  a  part  of  Rose  avenue,  as 
excavated  and  cut  down.  This  was  permit- 
ted so  to  remain  for  a  long  time,  and  the  in- 
dications from  the  record  are  that  it  was  inr 
tended  to  be  left  so  permanently.  The  jury 
must  have  found  that,  l)ecause  the  plaintiff 
slipped  within  tills  six  feet,  which  had  been 
sidewalk,  which  slipping  caused  his  fall, 
thereby  his  injury  was  received  from  the  de- 
fect in  a  sidewalk  and  not  in  a  cross-walk, 
and  therefore  the  plaintiff  could  not  recover. 
But  the  allegation  of  the  declaration,  also, 
recites  that  plaintiff  fell  into  the  excavation; 
that  the  defendant  "wrongfully,  unjustly, 
and  negligently  allowed  said  cross-walk  to 
continue  in  said  dangerous,  unsafe,  and  unfit 
condition,  and  negligently  permitted  the  said 
cross-walk  to  remain  so  defective  and  badly 
out  of  repair,  and  negligently  left  said  cross- 
walk in  such  an  unguarded  condition,  and 
without  proper  and  appropriate  protection  or 
signals,  that  by  mesins  of  the  premises,  and 
for  want  of  proper  and  sufficient  care  in  keep- 
ing said  cross-walk  in  safe  condition,  and  in 
allowing  said  excavation  aforesaid  to  remain 
open  and  unguarded,  the  said  plaintiff,  who 
was  passing  upon  and  along  said  cross-walk, 
as  he  had  a  right  to  do,  and  using  due  and 
reasonable  care,  fell  into  said  excavation  so 
in  and  under  said  cross-walk  aforesaid,  and 
thereby  the  plaintiff  was  greatly  injured  and 
hurt," — and  the  testimony  is  undisputed  that 
Alexander  was  found  unconscious  in  the  ex- 
cavation. 

It  seems  to  me  that  the  declaration  suffi- 
ciently alleges  that  the  injury  was  the  joint 
product  of  the  tearing  up  of  the  cross-walk 
and  the  excavation  in  the  street  under  it,  and 
the  evidence  is  undisputed  that  l>etore  this 
grading  and  excavating  of  Rose  avenue  there 
was,  and  had  t>een  for  some  time,  a  cross- 
walk extending  across  Rose  avenue  at  this 
poiut 

I  cannot  agree  with  Mr.  Justice  CnKtsPixs, 

that  thia  case.  In  respect  to  this  cross-walk,  is 

governed  by  Williams  v.  Grand  Xiapids,  ^9 
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Mich.  51,  26  N.  W.  Rep.  279.  In  that  case 
the  city  of  Grand  Rapids  had  never  built  or 
maintained  a  cross-walk  at  the  point  where 
the  injury  occurred.  Here  tlie  city  bad  built 
and  ncaiutained  a  cross-walk,  and  thereby  in- 
vited people  to  use  it.  Having  done  tiiis,  the 
city  co:ild  not  tear  up  and  make  an  exeava- 
tion  four  feet  deep,  and  leave  the  same  un- 
guarded by  barriei-s  or  lights  in  Uus  lught- 
time,  and  then  escape  responsibility  l>ecauae 
there  was  no  longer  any  cross-walk  there. 
If  so,  then  the  city  miglit  remove  part  of  the 
cross-wiilk,  and  be  acquilted  of  liability  be- 
cause there  was  nu  cross-walk  at  the  particu- 
lar spot  where  an  accident  happened.  Nor 
«an  the  city  escape  responsibility  because  the 
-cross-walk  was  removed  in  the  improvement 
of  l{oae  avenue,  on  the  principle  enunciated 
in  Detroit  v.  Beckmun,  34  Mich.  125,  and 
other  cases  cit^d  by  my  brother  Chauplin. 
While  the  city  of  Big  Bapids  was  improving 
Rose  avenue,  or  even  after  the  improve- 
ment had  been  completed,  it  had  no  right  to 
leave  Pine  street,  which  crossed  Rose  avenue, 
open  to  travel,  unless  the  croBsing  of  those 
two  streets  was  made  reasonably  safe  and  fit 
for  travel.  It  was  the  duty  of  the  city  either 
to  make  the  descent  from  Pine  street  into  tlie 
excavation  on  Bose  avenue  safe,  or,  if  It  must 
necessarily  be  left  dangerous  to  travelers  in 
the  nij^lit-time.  without  warning,  to  provide 
t>y  barriers,  lights,  or  otherwise  some  pirecau- 
tion  against  accidents  like  the  one  here, 
which  the  record  shows  was  liable  to  happen 
At  any  time,  in  the  condition  in  which  this 
■excavation  was  left.  Saeijoutbwell  v.  Detroit, 
ante,  118. 

This  is  not  an  action  based  on  a  defective 
-cross-walk  where  none  existed,  but  the  alle- 
gation is  tliat  a  cross-walk  which  before  that 
had  existed,  liad  been  negligently  torn  up, 
and  an  excavation  made  under  it  in  the  higlir 
way,  and  that  this  state  of  thiags  was  negli- 
^ntly  permitted  to  exist,  and  did  exist,  at 
the  time  of  tlie  injury,  and  was  tlie  cause 
-of  it. 

The  circuit  judge,  in  my  opinion,  erred  in 
«onQniug  the  jury  too  closely  to  the  place 
where  the  pliiintiJT  slipped  in  his  fall.  If  it 
were  a  fact  that  he  slipped  upon  a  portion  of 
the  walk  which  was  a  sidewalk,  yet  if  he 
tliereby  fell  into  this  excavation,  which  was 
in  Rose  A.veuu«,  and  under  the  place  where 
the  cross-walk  waa  before  it  was  torn  up,  and 
the  injury  received  was  oocasioned  by  the 
fall  into  this  excavation,  the  fact  of  tlie  stait- 
ing  of  his  fall  happening  on  the  sidewalk 
would  not  preclude  his  recovery.  I  further 
think  that  when  the  city  removed  and  tore 
up  this  sidewalk,  and  maile  on  excavation  in 
the  place  where  it  had  been,  by  this  excava- 
tion making  it  a  pttrt  of  Bose  avenue,  and 
permitted  it  so  to  remain,  they,  in  eSect  and 
in  law,  caused  it  to  be  a  pait  of  the  street, 
and  that  if  the  slipping  and  falling  of  plain- 
tiff were  caused  by  it  he  could  recover,  if 
without  fault  himself,  under  the  declaration 
filed  in  this  cause.  When  this  case  was  here 
before  (see  33  N.  W.  Bep.  227)  we  held  that 


the  city  wonid  be  liable  for  injuries  received 
by  falling  into  this  excavation  left  by  the  city 
after  taking  up  the  cross-walk  and  grading 
tlie  street,  although  there  was  no  cross-walk 
tliere  at  the  time  of  the  injury. 

We  see  no  difficulty  in  the  way  of  recovery 
by  the  plaintiff,  as  the  proofs  stand  in  the 
record  befoi-e  us,  if  the  jury  should  find  that 
the  plaintiff  was  injured  witboat  fault  of  his 
own.  The  negligence  of  the  city  is  appar- 
ent. Tlie  judgment  must  be  reversed,  and  a 
n«w  trial  granted. 

Sherwood,  C.  J.,  and  Lono,  J.,  concurred 
with  Mouse,  J. 

CiiAMPLiN,  J.,  {cUs*enting.)  On  the  1st 
of  January,  1887,  between  the  hours  of  7 
and  8  in  the  evening,  as  the  plaintiff  was 
traveling  eastwaitlly  along  Pine  street,  in  the 
city  of  Big  iiapids,  he  fell  at  the  intersection 
of  Pine  street  with  Bose  avenue,  and  suiTered 
severe  injuries.  He  uUeges  in  his  declara- 
tion that  he  received  his  injuries  by  falling 
upon  the  cross-walk  across  Bose  avenue, 
while  exercising  due  care  on  his  part,  and 
tluit  the  defendant  had  torn  up  a  cross-walk 
which  was  previously  there,  and  had  exca- 
vated the  earth  to  the  depth  of,  to-wit,  five 
feet,  and  had  left  the  sides  of  the  excavation 
very  abrnpt  and  precipitous,  so  that  the  cross- 
walk at  that  point  was  in  a  dangerous,  un- 
safe, and  unfit  condition  for  persons  to  pass 
and  repass  over  it,  and  that  it  had  been  in  that 
unfit  condition  for  a  long  time  before  he  re- 
ceived the  Injury  complained  of;  and  defend- 
ant had  neglected  to  place  any  protection  or 
guard  about  the  excavation,  or  any  light  or 
signals  to  notify  the  public  of  the  unsafe  and 
unfit  condition  of  the  cross-walk  for  public 
travel. 

It  appears  from  the  record  that  Bose  av- 
enue, where  it  crosses  Fine  street,  lies  along 
a  side  hill,  and  that  the  ci^  of  Big  lUipids 
graded  and  improved  the  awaue  in  the  sum- 
mer and  fall  of  1886;  that  previous  to  such 
improvement  there  had  been  a  cross-walk  on 
the  nonli  line  of  Fine  street  across  Bose  av- 
enue, and  also  that  there  was  a  plank  side- 
walk along  the  north  side  of  Fine  street; 
that  this  sidewalk  extended  into  Rose  avenue 
\  on  the  west^  side  from  six  to  eight  feet, 
and  the  cross-walk  connected  therewith  ex- 
tended across  Rose  avenue;  that  in  making 
the  improvement  of  Bose  avenue  this  cross- 
walk and  the  sidewalk  had  been  tak^i  up, 
and  also  a  portion  of  the  walk  in  front  of  the 
lot  adjoining  Pine  street,  a  distance  back 
from  R<Me  avenue  al)Outeij;ht  feet.  In  nak- 
ing  the  improvement  the  city  excavated  the 
enrth  along  the  west  side  of  Itose  avenue,  and 
where  it  crosses  Pine  street,  to  the  west  line 
of  the  avenue,  to  the  d^th  of  from  28  inches 
to  5  feet,  according  to  ttie  testimony  of  dif- 
ferent witnesses.  This  excavation,  when 
completed,  was  nearly  perpendicular.  The 
street  commissioner  of  the  city,  who  bad 
diarge  of  grading  Rose  avenue,  after  the 
grading  was  completed  caused  Uie  approach 
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on  the  west  side,  at  the  intersection  of  Pine 
street,  tp  be  sloped  down  so  as  to  pevrnit 
teams  and  pedestrians  to  pass  along  Pine 
street.  This  was  done  witb  a  scraper,  and 
the  slopeor  inclination  commenced  bacli from 
the  west  line  of  Rose  avenue,  npon  the;9ide- 
walk,  which  had  been  removed  a  distance  of 
from  three  to  six  feel,  and  the  dirt  flUed  in 
upon  Rose  avenue  about  one-half  the  width 
of  the  lawn,  or  four  feet  from  the  west  line 
of  the  avenue.  The  depth  of  fill  at  the  west 
line  of  Rose  avenue  was  about  18  inches, 
making  the  slope  about  a  foot  and  a  half  in 
four  feet.  Later  in  the  ftJl  some  one,  but 
who  it  dues  not  appear,  cut  some  steps  in  this 
slope,  and  placed  plank  therein,  and  such 
seems  to  have  been  the  condition  of  the 
place  at  the  time  of  the  accident.  The  city 
surveyor  took  some  levels  just  previous  to 
the  trial,  not  from  any  knowledge  which  he 
had  of  the  situation  of  the  place  of  the  acci- 
dent at  the  time  it  occurred,  Init  from  points 
shown  him  by  the  street  commissioner  and 
two  other  persons,  who  claimed  to  be  cogni- 
zant of  the  situation,  and  who  were  sworn 
and  testified  as  witnesses.  They  showed  the 
surveyor  a  point  fi^ht  feet  west  from  the 
west  line  of  Rose  avenue,  where  they  claimed 
the  level  of  the  sidewalk  was  at  the  time  of 
the  accident,  and  the  surveyor  testified  that 
tills  point  was  four  feet  and  nine  inches 
higher  than  the  center  of  Rose  avenue  as 
graded;  that  the  west  sidewalk  of  Rose  av- 
enue is  eighteen  inches  higher  than  the  cen- 
ter of  the  avenue  as  graded,  and  that  the  dif- 
ference in  level  between  the  said  point  In  the 
sidewalk  and  "a  point  eight  feet  east  of  the 
west  line  of  Rose  avenue  was  two  feet  and 
two-tenths.  In  this  It  is  evident  that  the 
surveyor  is  mistaken;  for,  if  the  difference 
in  level  between  the  point  in  the  sidewalk 
eiglit  feet  west  of  the  west  line  of  Rose  av- 
enue and  the  center  of  the  avenne  Is  four  feet 
nine  inches,  the  difference  of  levels  between 
the  same  point  in  the  sidewalk  and  a  plane 
eighteen  inches  higher  must  be  three  feet  and 
three  inches.  But,  according  to  defendant's 
testimony,  the  slope  only  extended  into  Hose 
avenue  four  feet,  thus  making  the  fall  three 
feet  and  three  inches  in  a  horizontal  distance 
of  seven  to  ten  feet.  But  there  is  no  testJ- 
muny  showing  that  the  grading  of  this  slope 
commenced  at  a  point  eight  feet  west  of  the 
west  line  of  Rose  avenue.  The  street  com- 
missioner under  whose  direction  it  was  done 
testifies  that  he  should  say  that  it  was  from 
three  to  six  feet  from  the  west  line  of  Rose 
avenue.  If  the  distance  was  three  feet,  the 
grade  would  be  quite  steep,  and  would  ac- 
count for  steps  being  cut  in  and  plank  placed 
there  to  facilitate  travel.  A  snow  had  fallen 
in  the  latter  part  of  December,  1886,  and  the 
street  commissioner  had  run  his  snow-plow 
over  the  side  and  cross  walks  on  Pine  street. 
Boys  had  used  the  sidewalk  for  coasting,  and 
it  had  become  slippery  and  dangerous.  It 
was  after  dark  when  the  plaintiff  attempted 
to  pass  over  this  steep  and  slippery  place. 
As  before  stated,  the  testimony  of  the  plain- 
v.42.\.w.no.l5— 68 


tiff's  witnesses  tended  to  show  that  there 
was  an  excavation  at  the  place  of  the  acci- 
dent, and  that  it  was  both  deep  and  precipi- 
tous. Plaintiff  testified  that  he  was  walking 
along  naturally,  and  stepped  into  the  excava- 
tion, and  fell  and  lost  consciousness.  When 
found  the  testimony  shows  that  he  was  un- 
conscious, and  that  he  lay  wholly  in  Rose  av- 
enue, with  his  fet't  to  the  east  and  his  head 
nearly  to  the  west  line  of  Rose  avenue. 
Theie  was  no  light,  nor  other  precaution  to 
prevent  accident  to  persons  passing  along 
Pine  street. 

The  first  and  principal  question  to  be  de- 
termined is  whether,  under  the  circumstances 
detailed,  the  city  is  liable  fur  an  injury  hap- 
pening to  a  person  traveling  along  Pine  street 
at  the  place  testified  to. 

The  plaintiff  alleges  that  the  injury  oc- 
curred by  reason  of  the  cross-walk  across 
Rose  avenue  being  out  of  repair  and  unfit 
for  travel,  and  the  defendant  insists  that  the 
aci'ident  hnppened  upon  asidewalk,  or,  at  any 
rate,  not  upon  a  cross-walk  across  Rose  ave> 
nne;  and  to  carry  out  this  contention  the  de- 
fendant introduced  testi  mony  tending  to  show 
that  it  had  been  the  custom,  in  the  residence 
portions  of  the  city,  for  the  owners  of  corner 
lots  to  construct  the  walks  at  the  corners  of 
their  lots  to  the  gutters  of  thf  street,  or  to 
fill  in  the  square  space  at  the  comers  of  the 
same  width  as  the  sidewalk;  that  there  had 
been  but  few  exceptions,  and  these  were 
caused  by  the  street  commissioner  doing  the 
work,  and  not  waiting  for  the  proprietor  to 
do  it.  No  ordinance  was  shown  requiiing 
this  to  be  done,  and  no  ordinance  to  timt  ef- 
fect was  claimed  to  exist.  No  testimony  was  ■ 
introduced  to  show  whether  this  was  resi- 
dence property  at  the  intersection  of  Pine 
street  and  Rose  avenue  or  whether  it  was 
business  property,  but  from  the  manner  in 
which  the  question  appears  to  have  been  '^ 
treated  at  the  trial  we  presume  it  was  resi- 
dence property.  The  record  shows  that  there 
never  had  been  any  sidewalk  constructed  on 
the  west  side  of  Rose  avenue  previous  to  the 
improvement  of  the  avenue  in  1886.  It  was 
admitted  that  both  Pine  street  and  Rose  ave-  ' 
nue  were  public  streets,  and  had  been  used 
as  such  for  10  years  or  more.  Upon  this 
question  the  circuit  judge  charged  the  jury 
as  follows:  "The  place  described  in  the  dec- 
laration in  this  case,  where  it  is  averred  the 
injury  was  sustained,  is  designated  by  the 
pleader  a  public  cross-walk  over  that  part  of 
Rose  avenue  in  this  city  which  is  crossed  by 
Pine  street,  along  the  northerly  side  thereof. 
By  the  express  wording  of  the  statute  a  dis- 
tinction is  made  between  streets,  sidewalks, 
and  cross-walks  in  the  city,  but  what  is  to  be 
deemed  sidewalk  and  what  cross-walk  the 
statute  does  not  determine.  In  the  case  of 
O'Neil  against  Detroit  the  rule  of  construc- 
tion by  the  trial  court  in  that  case  was  based 
upon  the  practice  of  the  city  authorities  in 
levying  sidewalk  rates,  and  it  was  there  held 
a  cross-walk  would  extend  the  whole  dis- 
tance between  the  extended  boundary  lines  of  i 
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the  intersecting  streets,  while  the  sidewalk 
stopped  at  such  boundary  lines,  meeting  the 
cross-walks  there,  and  this  construction  was 
adopted  or  approved  by  the  supreme  court  of 
this  state.  Now,  applying  that  rule  of  con- 
struction to  the  uncontroverted  facts  of  this 
case,  where  the  practice  of  the  city  author! 
ties  of  the  city  of  Big  Rapids  in  constructing 
and  repairing  walks  and  levying  rates  in  tliis 
city  is  the  reverse  of  that  in  Detroit,  it  would 
seem  that,  for  the  purposes  of  this  action, 
this  cross-walk  in  question  would  include 
that  part  of  Bose  avenue  only  over  which  it 
extended,  lying  between  the  sidewalk  on 
eitlier  side  of  said  avenue.  In  other  words, 
the  cross-walk  includes  no  portion  of  the 
sidewalk,  but  begins  where  the  sidewalk  ends, 
which  in  this  case,  running  east,  would  be- 
gin at  a  point  six  feet  east  from  the  west 
line,  and  terminate  at  a  point  six  feet  west 
from  the  east  line,  of  said  Bose  avenue,  im- 
mediately north  of  the  north  Huk  of  Pine 
street.  A  public  cross-walk  is  that  part  of 
H  street  over  which  a  walk  extends  w'hicli  is 
appropriated  to  and  prepared  for  the  use  of 
foot  passengers,  exclusive  of  that  portion  of 
said  street  along  tiie  side  of  which  a  walk 
extends  which  is  appropriated  to  and  pre- 
pared for  the  use  of  foot  passengers." 

In  solving  the  question  of  municipal  lia- 
bility for  injuries  occurring  at  the  point  of 
Junction  of  two  walks  at  intersecting  streets, 
the  act  of  incorporation  must  determine  the 
duty,  in  the  first  instance,  to  construct  or  to 
keep  in  repair  the  walk  at  such  place,  and,  if 
the  practice  of  the  city  authorities  and  the 
lot-owners  has  been  in  accord  with  the  stat- 
.ute,  the  case  would  seem  to  be  reasonably 
clear  fi'om  doubt.  The  city  of  Big  liapids 
was  incorporated  bv  special  act  in  1869,  and 
in  1875  the  chai-ter  was  wholly  revised,  and 
the  act  of  1869  repealed.  Local  Laws  1875, 
act  No.  272.  By  section  64  of  this  revision 
the  common  council  are  given  full  power  to 
require  the  owners  or  occupants  of  lands,  at 
tbeir  own  expense,  to  repair,  construct,  make, 
pave,  or  gravel,  and  curb  and  rail  all  side- 
walks adjoining  said  land  within  such  rea- 
sonable time  as  they  may  direct,  and,  if  it  is 
not  done  within  such  reasonable  time  after 
notice  to  do  so,  then  the  common  council 
may  cause  the  same  to  be  constructed  forth- 
with, and  collect  the  expense  thereof  by  as- 
sessment, which  shall  be  a  lien  upon  the  lot 
until  paid.  Under  this  statute  the  word  "aJ- 
joining"  includes  the  space  at  the  intersec- 
tion of  corner  lots  so  as  to  make  it  incum- 
bent on  the  lot-owner  to  extend  the  sidewalk 
of  the  prescribed  widtli  over  such  space.  The 
ordinary  signiQcation  of  the  word  as  given  by 
lexicographers  is  "joining  to,  adjacent,  con- 
tiguous, near."  In  the  ordinary  acceptation 
the  space  formed  by  the  intersecting  Imes  of 
streets  must  join  or  touch  at  the  point  of  in- 
tersection. In  Holmes  T.  Ciu'ley,  31  K.  Y. 
289,  the  court  of  appeals  held  that  where  the 
corners  of  two  townships  touched  each  other, 
at  such  point  they  were  "next  adjoining," 
within  the  intent  and  meaning  of  the  stat- 


ute which  gave  to  a  justice  of  the  peace  juris- 
diction to  try  actions  in  another  fown  of  the 
same  county  next  adjoining  the  residence  of 
the  plaintiff  or  defendant.  The  statute  rec- 
ognizes a  distinction  between  sidewalks  and 
cross-walks.  The  latter  are  appropriated  to 
and  intended  for  the  exclusive  use  of  persons 
or  travelers  on  foot,  while  croB.4-walk8  are 
walks  wtiich  are  constructed  across  that  por- 
tion of  the  street  ordinarily  designed  and  set 
apart  for  the  passage  of  teams  and  vehicles, 
and  are  constructed  for  the  use  and  accom- 
modation of  pedestrians  in  crossing  from  one 
side  of  a  street  to  the  other.  The  testimony 
in  this  case  showed  that  the  place  where  the 
injury  befell  the  plaintiff  was  upon  a  side- 
walk, and  not  upon  the  cross-walk,  and  the 
instruction  of  the  court  was  proper  in  this 
respect. 

We  have  held  that  the  act  of  1879,  imposing 
a  duty  and  a  liability  upon  cities  with  refer- 
ence to  defective  streets,  does  not  apply  to 
sidewalks.  Detroit  v.  Putnam,  45  Mich. 
263,  7  N.  W.  Bep.  815.  The  act  of  1885 
failed  through  a  defect  of  title.  Church  v. 
Detroit,  31  N.  W.  Bep.  447;  Losch  v.  St. 
Charles,  82  N.  W.  Bep.  816.  The  testimony 
dues  not  show  that  the  city  of  Big  Kapids, 
in  making  the  improvement  upon  Rose  av- 
enue, constructed  a  cross-walk  on  the  line  of 
the  sidewalk  on  the  north  side  of  Pine  street, 
and  no  cross-walk  is  shown  to  have  been 
constructed  across  Bose  avenue  at  the  point 
in  question.  If  it  Should  be  conceded  that 
the  injury  did  not  befall  the  plaintiff  upon  a 
sidewalk,  the  principles  enunciated  in  Will- 
iams V.  Grand  Bapids,  59  Mieh.  51,  26  N. 
W.  Bep.  279,  would  prevent  a  recovery;  for 
no  cross-walk  had  been  ordered  or  attempted 
to  be  constructed  by  the  corporation,  and  un- 
til one  is  constructed  there  is  no  duty  resting 
upon  the  city  to  keep  it  in  repair. 

Upon  any  vie  w,  no  recovery  based  upon  stat- 
utory liability  can  be  had  in  this  case.  The 
declaration  might  be  considered  broad  enough 
to  cover  an  act  of  misfeasance  in  wrongfully 
removing  the  sidewalk  and  making  a  dan- 
gerous excavation  in  the  street,  but  the  case 
was  not  tried  upon  that  theory,  and  the  tes- 
timony, moreover,  shows  that  the  side  and 
cross  walks  were  removed  by  the  city  in  the 
improvement  of  Ruse  avenue  according  to  a 
plan  adopted  by  the  city,  and  the  law  has 
been  well  settled  in  this  state  that  in  planning 
and  carrying  forward  and  completing  a  pub- 
lic work  a  municipal  corporation  must  deter- 
mine for  itself  to  what  extent  it  will  guard 
against  possible  accidents.  Detroit  v.  Beck- 
man,  84  Mich.  125;  Lansing  v.  Toolan.  37 
Mich.  152;  Toolan  v.  lousing,  S8  Mich.  315; 
McCutcheon  v.  Homer,  43  Mich.  483,  5  N. 
W.  Bep.  668;  McKellar  v.  Detroit,  57  Mich. 
158,  23  K.  W.  liep.  621 ;  Davis  v.  Jackaoiu 
61  Mich.  530,  535,  5:j9,  28  N.  W.  Bep.  526. 

The  plaintiff  introduced  in  evidence  the 
following  ordinance:  "It  shall  be  the  duty 
of  any  person  or  officers  of  said  city  who 
shall  dig  or  ))ear  up  any  pavement,  side- 
walk, cross-walk,  or  dig  any  hole,  ditch,  drain. 
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or  sewer  in  said  atreeta,  alleys,  or  any  public 
pliiccs,  to  well  and  sufficiently  guanl  tbe 
same,  and  as  speedily  aa  practicable  to  repair 
and  put  the  same  in  as  good  a  condition  and 
order  as  before;  and  any  person  or  persona 
excavating  for  cellars  or  any  other  purpose 
upon  the  borders  of  any  sti°eet  or  public 
place,  or  any  person  or  ofBcera  of  aaid  city 
who  shall  dig  or  tear  up  any  pavement,  side 
or  cross  walk,  or  any  bole,  ditch,  or  drain,  in 
any  street  or  public  place  in  said  city,  shall 
erect  and  maintain  a  good  and  sufficient 
fence,  railing,  or  bar  around  such  excavation, 
bole,  ditch,  or  drain  at  all  times,  and  in  such 
manner  aa  to  prevent  accident  or  injury  to 
persons  or  property,  and  shall  also  place  and 
set  upon  such  railing,  fence,  or  bar  suitable 
and  suflficient  light  from  sunset  to  sunrise  of 
each  night  daring  the  time  such  exca- 
vation, hole,  ditch,  drain,  or'  sevrer  remains 
uncovered  or  nnOiled,  and  in  all  cases  where 
any  work  ia  done,  or  public  improvement 
made,  by  private  persons,  the  city  may  re- 
quire the  private  parties  doing  auch  worlc  to 
enter  into  a  bond  with  said  city,  conditioned 
that  they  will  comply  with  the  provisions  of 
ttaia  ordinance,  and  it  sliall  be  the  duty  of  the 
city  attorney  and  other  legal  advisers  of  aaid 
city  to  insert  in  all  bonds  required  and  so 
given  a  covenant  in  substance  requiring  the 
person  ao  giving  such  bond  to  carefully  and 
securely  guard  such  work  during  its  progresa, 
and  to  keep  and  save  the  city  of  Big  ^plds 
harmlpas  and  indemnified  against  all  loss  or 
damage  by  reason  of  any  negligence  or  care- 
lessness in  doing  aach  work,  or  by  reaaon  of 
not  guarding,  or  insufficiently  guarding,  the 
same  in  such  manner  as  to  prevent  any  in- 
jury or  damage  being  done  to  any  person  or 
property."  And  he  inaiats  that  tbe  muni- 
cipal corporation  of  Big  Bapids  has  by  this 
ordinance  determined  for  itaelf  to  what  ex- 
tent it  will  guard  against  mere  possible  acci- 
dents, and  that  the  court  should  have  in- 
structed the  jury  that  if  the  defendant  made 
any  excavation  or  dangerous  or  unsafe  place 
it  should  have  placed  around  it  some  protec- 
tion or  warning  of  some  kind.  The  ordi- 
nance ia  not  ausceptible  of  this  construction. 
It  does  not  purport  to  prescribe  any  duty  in- 
cumbent on  the  defendant  in  erecting  guards 
or  warnings  when  it  exercisea  the  power  con- 
ferred of  grading  streets.  It  enjoins  auch 
duty  upon  offlcera  of  the  city,  and  npon  in- 
dependent contractors.  The  ordinauoea  of 
the  city  are  enacted  by  the  common  council, 
and  are  valid  and  binding  only  to  the  extent, 
and  upon  the  anbjecta,  that  the  charter  au- 
thorizes the  common  council  to  legislate.  If 
we  should  give  to  this  ordinance  the  con- 
struction claimed  by  the  plaintiff,  it  would 
create  a  duty  and  a  liability  upon  the  muni- 
cipality not  existing  at  tbe  common  law,  and 
not  prescribed  by  its  charter  or  the  general 
lawa  of  this  state.  The  power  of  the  com- 
mon council  to  create  and  impose  this  extraor- 
dinary liability  upon  the  city  must,  if  the 
ordinance  be  valid,  be  conferred  upon  the 
common  council  by  tbe  charter.    Our  atten- 


tion has  not  been  called  by  counsel  to  any 
provision  of  the  charter  of  the  city  of  Big 
Bapids  which  confers  such  authority;  and, 
from  a  careful  examination  of  its  provUiona, 
we  are  unable  to  find  any  auch  authority  con- 
ferred upon  the  common  council.  But  we  are 
satisBed  that  the  council  did  not  by  this  or- 
dinance intend  to  lay  down  any  rule  restrict- 
ing or  limiting  its  duty  in  the  exercise  of  its 
legislative  functions  in  determining  the  plans 
and  execution  of  works  of  public  improve- 
ment in  the  city.  Tbe  sixteenth  subdivision 
of  section  8  of  the  charter  provides  that  the 
city  of  Big  Bapids  "shall  never  be  liable  for 
any  damages  sustained  by  any  person  in  con- 
sequence of  defective  streets,  cross-walks,  or 
sidewalks  in  said  city,  or  in  consequence  <rf 
the  neglect  of  any  person  to  keep  any  such 
sidewalk  clear  from  snow,  ice,  or  other  ob- 
structions." The  same  provision  baa  pasaed 
into  tbe  revision  of  1887  of  the  charter  of 
that  city.  Vfe  shall  not  pass  upon  the  valid- 
ity of  this  legislation,  aa  no  point  upon  it 
was  made  in  the  argument  of  the  case  upon 
either  side,  and  what  we  have  aaid  diaposes 
of  the  case,  and  for  the  same  reason  it  is  not 
necessary  to  touch  npon  the  other  errors 
assigned.  The  judgment  must  be  affirmed. 
I  am  authorized  by  Mr.  Justice  Campbkll 
to  say  that  he  concurs  with  me  in  the  fore- 
going opinion. 


AlXKH  t).  JOHNBOH  »t  oL 

{Supreme  Court  9f  MicMgan.    July  11,  1889.) 

NBaUOENCS— ASSUKPTION  OF  RI8X. 

PlaiDtiS,  who  had  rented  a  port  of  defendant's 
planing-mill  to  work  in,  and  who  had  the  right  of 
ingress  and  egress,  was  injured  by  being  stmok 
by  timbers  thrown  from  a  front  door  In  an  npper 
story  by  defendants'  servant.  It  appeared  that 
the  timbers  were  being  thrown  down  to  be  loaded 
into  a  sleigh  standing  in  front  of  a  lower  door,  and 
that,  when  the  sleigh  was  about  half -loaded,  plain- 
tiff, who  oonld  see  It  plainly,  stepped  out  <»  the 
door,  and  was  injured,  f laintUt  knew  defendants' 
mode  of  doing  business,  and  that  timbers  were 
usu^Uy  passed  in  and  out  at  the  rear  doors,  and  that 
the  lower  front  door  was  the  usual  plaoe  of  ingress 
and  egress.  It  did  not  appear  that  plaintifc  was 
noticed  by  defendants'  servant,  or  tliat  the  latter 
might  have  reasonably  expected  any  one  to  pass 
out  of  the  lower  door  at  that  time;  nor  was  it 
shown  that  plaintiff's  business  required  him  to  be 
there  then.  Held,  that  plaintiff  oould  not  recover 
for  tbe  injury,  as  he  must  be  held  to  have  assumed 
the  risk. 

Error  to  circuit  court,  Alpena  county;  R. 
J.  Kbllkt,  Judge. 

Action  by  Auguatoa  C.  Allen  against  James 
M.  Johnson  and  laaac  Brebuer.  Judgment 
on  verdict  for  defendants,  and  plaintiff  bringa 
error. 

ahUldt  <ft  MoNamara,  for  appellant. 
Turnbnll  <t  hafoe,  for  appellees. 

Sherwood,  C.  J.  In  tbia  case  the  plain- 
tiff brings  his  action  for  personal  injuries  al- 
leged to  have  been  received  through  the  care- 
lessness and  negligence  of  the  defendants. 
Tbe  court  below,  at  the  conclusion  of  the  trial, 
and  at  the  requeat  of  defendants,  directed  the 
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Tcrdict  for  the  defendants,  and  plaintiff 
toings  error.  The  case  made  by  the  plain- 
tiff was  substantially  as  follows:  The  de- 
fendants owned  and  operated  a  planing-mill, 
and  made  therein  doors  and  sash  and  other  ma- 
terials. The  building  stood  on  the  line  of  the 
street,  and  whs  two  stories  high,  with  a  door- 
way in  each  story  opening  out  upon  the  street. 
The  plaintiff  had  Iracn  accustonied  to  work 
in  the  mill,  and  knew  its  luc<ition  and  con- 
struction, and  at  tlie  time  of  tlie  accident  had 
rented  a  portion  of  the  machinery  to  make 
cuplxwrds,  wardrobes,  and  other  articles, 
and  )iad  the  use  of  a  bench,  and  the  privilege 
of  doing  the  work  within  the  liuilding.  and 
for  that  purpose  had  the  right  of  ingress  and 
egress  to  the  mill,  but  was  to  purcljase  the 
lumber  to  carry  on  his  business  of  tlie  de- 
fendants, but  the  plaintiff  was  the  owner  of 
the  articles  he  thus  manufactured.  It  fur- 
ther appears  from  the  record  that  on  the  9tli 
ctny  of  February,  1886,  the  defendants  were 
delivering  a  quantity  of  onk  scantling  three 
inches  square  and  four  and  a  half  feet  long, 
which  tliey  liad  been  manufacturing  for  a 
Mr.  Shell,  to  use  in  the  manufacture  of  bar- 
rows. They  were  in  the  second  atary  of  the 
mill.  Mr.  81)6)1  drove  his  sleigh  up  to  the 
lower  door  in  the  first  story,  and.  placing  it 
a  few  feet  tlieref  mm.  the  foreman  of  defend- 
ants pitched  the  scMntling  out  of  the  door  in 
the  upper  story,  which  was  directly  over  the 
door  in  the  lower  story,  to  the  ground,  and 
Mr.  Shell  then  took  the  pieces,  and  loaded 
them  in  his  sleigh.  When  lie  had  them  partly 
loaded  tlie  plaintiff,  who  had  corae  down  from 
the  upper  story,  stood  in  the  lower  doorway, 
and  had  some  talk  with  Mr.  Shell  for  one  or 
two  minutes;  and  after  having  invited  Mr. 
Shell,  with  whom  he  was  acquainted,  to  come 
into  the  building,  and  see  some  of  his  work, 
stepped  out  of  the  duor,  and  just  at  that  mo- 
ment, when  unobserved  by  the  foreman,  the 
latter  threw  down  several  pieces  of  the  har- 
row timber  for  Mr.  Shell,  and  in  their  descent 
some  of  them  struck  tlie  plaintiff,  injuring 
him  considerably;  and  it  is  for  this  injury 
the  plaintiff  brings  this  suit,  relying  upon 
the  alleged  negligence  of  the  defendants  in 
not  informing  him  of  the  danger  which  over- 
took him,  or  of  the  use  they  made  of  the  upper 
door- way  upon  the  occasion.  After  the  plain- 
tiff had  put  in  his  testimony,  the  defendants 
offered  no  evidence,  but  asked  for  the  instruc- 
tion given  by  the  court,  as  before  stated.  In 
addition  to  the  foregoing  statement  of  faets. 
It  further  appeared  that  the  plaintiff  once 
saw  the  defendants  put  some  frames  out  of 
the  upper  door,  about  two  years  before  the 
accident;  that  at  the  time  plaintiff  stood  in 
the  lowerdoor  Shell's  team  stood  there  hitched 
to  the  sleigh,  and  the  sleigh  was  about  half 
loaded,  and  Mr.  Shell  stood  part  way  between 
the  door-way  and  sleigh,  and  all  were  in  plain 
sight  of  plaintiff,  and  that  the  usual  and 
ordinary  course  of  business  at  the  mill  was 
at  the  time  of  the  accident  well  known  to  the 
plaintiff;  that  there  were  doors  in  the  rear  of 
the  planing-mill,  through  which  lumber  and 


articles  were  taken  into,  and  delivered  from, 
the  mill,  in  the  onlinary  course  of  business 
there;  and  that  the  plaintiff  was  not  informed 
and  had  no  knowledge  that  the  agent  of  de- 
fendants was  in  the  habit  of  using  or  that  it 
was  his  custom  to  drop  timbers  or  other 
things  from  the  upper  door,  but  did  know 
that  the  lower  door  was  the  usual  place  of 
entering  and  leaving  the  mill.  It  also  ap- 
pears, in  the  statements  made  to  the  jury  by 
the  circuit  judge  in  giving  the  direction  he 
did,  that  lie  said:  "The  facts  show  that  the 
plaintiff  h:id  been  accustomed  to  work  in  the 
mill,  and  was  acquainted  with  its  operations. 
*■  *  *  He  must  be  assumed,  in  my  judg- 
ment, to  know,  acquainted  as  he  was  with 
the  mill  and  the  business  carried  on  there, 
that  it  was  possible  that  the  employes  might 
be  negligent,  and  he  assumed  the  hazards  of 
such  negligence."  The  following  clause  or 
statement  also  appears  in  the  record:  "At 
the  request  of  defendants'  counsel,  the  evi- 
dence in  the  ease  fully  warranted  the  judge 
in  his  statement  of  the  facta  in  bis  charge 
and  statement  to  the  jury."  This,  however, 
we  do  not  consider. 

I  am  inclined  to  the  view  taken  by  Judge 
Kelley.  after  a  careful  perusal  of  the  record 
In  this  case.  Under  the  arrangement  made 
with  the  defendants  for  the  use  of  their  ma- 
chinery, and  a  place  in  their  planing-mill 
with  a  full  knowledge  of  the  business  defend- 
lints  carried  on  in  the  boilding,  and  of  the 
help  they  necessarily  were  obliged  to  have  in 
conducting  the  same,  and  mode  and  manner 
adopted  by  them  in  doing  such  business,  the 
plaintiff  took  the  risk  of  the  perils  by  which 
it  was  surrounded,  one  of  which  was  the  use 
they  made  of  the  door-ways  in  taking  in  the 
lumber  and  other  materials  they  usmI  in  their 
business,  and  in  delivering  to  their  customers 
the  same  when  it  was  manufactured.  It 
does  not  appear  from  the  undisputed  testi- 
mony that  the  business  of  the  plaintiff,  nor 
that  of  the  defendants,  required  the  plaintiff 
to  occupy  the  place  he  did  at  the  time  he  re- 
ceived his  injury,  and  there  is  nothing  in  the 
eireumstances  of  the  sitnation  appearing 
wbieh  would  indicate  that  the  agent  of  the 
defendants  might  have  reasonably  expected 
that  the  plaintiff  or  any  one  else  would  be 
likely  to  be  passing  out  of  the  lower  door  at 
that  particular  time;  neither  can  I  see  any 
impropriety  in  the  agent's  passii^  out  of  the 
npper  door  In  the  manner  he  did  the  harrow 
material  to  Mr.  Shell;  and  when  it  was  dis- 
covered that  he  was  loading  up  his  sleigh 
from  that  side  of  the  mill,  as  I  think  it  must 
have  been  from  the  testimony  appearing  in 
the  case,  it  was  the  pbiintiff's  duty  to  take 
notice  at  his  peril  from  what  direction  the 
timbers  being  loaded  came.  This  he  did  not 
do,  and  it  nowhere  appears  that  the  plaintiff 
was  seen  or  noticed,  either  at  the  door  or  in 
his  approach  to  the  place  where  he  received 
the  injury  of  which  he  makes  complaint,  by 
the  defendants'  employes.  I  think  the  Judg- 
ment should  be  aftirmed.  The  other  justices 
concurred. 
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Dewet  »t  al.  e.  Bilukos  et  al. 

{Supreme  Court  of  Michigan.    July  11, 1889.) 

bMDKCTiox— Leqai  Remedt— Mutcautt. 
One  of  the  complainanta,  who  were  partners, 
gave  his  Individoal  notes  to  a  Arm  debtor,  for  pay- 
ments to  him  individually  made  by  the  latter,  who 
claimed  that  he  owed  the  firm  nothing,  under  an 
arrangement  whereby  the  notes  were  to  be  held 
by  the  debtor  against  the  individual  partner  in 
case,  on  final  settlement,  nothing  was  found  due 
by  him  to  the  firm.  Held,  that  the  firm  could  not 
enjoin  a  third  person,  who  held  the  notes,  from 
bncging  an  action  thereon,  as  the  firm's  remedy 
was  at  law,  by  way  of  set-off,  and  there  was  no 
mutuidity  <a  contract  between  the  parties  to  snoh 
suit 

Appeal  from  circuit  court,  Wa}me  county; 
George  Gartner,  Judge. 

Bill  for  injunction  by  James  Dewey  and 
Williani  A.  Allen  ugalDst  Marion  T.  Billings 
and  Robert  R.  Little.  Bill  dismiesed,  and 
complainants  appeal. 

Parker  A  Burton,  for  appellants.  Frazer, 
Barbour  dk  Batford,  for  appellees. 

Sherwood.  C.  J.  The  parties  in  this  case 
all  live  in  Detroit.  The  complainants  are 
partners.  It  is  claimed  by  complainHnts, 
and  they  aver  in  tbmr  bill,  that  they  entered 
into  a  contract  with  defendant  B;l]ings  in 
1887,  to  erect  several  buildings  for  him  in 
Detroit,  and  that  they  furnished  certain  ma- 
terial for  the  sarae,  and  did  certain  extra 
work  in  erecting  the  buildings,  in  all  amount- 
ing to  $7,070.46,  and  that  they  received  to- 
wards payment  of  the  same  84,675.  Tliat 
plaintitTs  then  obtiiined  of  one  Carlton  H. 
Mills  $500,  for  which  Dewey  gave  his  note, 
payable  on  demand,  with  interest  at  10  per 
:pnt.,  with  the  understanding  with  Mills, 
ivbo  bad  certain  contract  relations  with  Bill- 
ngs,  that  it  was  to  be  presented  to  Billings, 
who  was  to  pay  the  amount  thereof  out  of 
noneys  which  he  would  otherwise  pay  to 
Dewey  &  Allen  under  the  terms  of  the  con- 
.ract,  and  that  the  firm  would  credit  Dewey 
with  the  payment  of  the  same,  and  the  note 
ihould  be  then  considered  canceled  and  paid; 
hat  said  note  was  thus  presented  by  Mills, 
ind  ptiid  by  Billings,  and  that  this  was  done 
with  the  full  knowledge  of  Dewey  and  Mills; 
hat  on  the  20lh  of  July,  1887,  other  moneys 
vere  due  from  Billings,  and  Dewey  request- 
>d  Billings  to  pay  the  same.  Billings  claimed 
bat  there  was  no  money  so  due,  but  did 
>ay  to  Dewey  for  complainants  $200  more, 
>n  condition  that  Dewey  would  give  his  note 
herefor,  to  be  held  agsdnst  Dewey  if  on  final 
eltlement  nothing  should  be  found  owing  by 
killings  to  the  drm,  as  Billings  claimed, 
i^lie  lirm  and  Billings  afterwards  failed  to 
gyee  on  a  settlement,  and  Dewey  &  Allen 
lieu  filed  their  claim  of  lien  upon  the  build- 
Dgs  they  had  erected  for  the  sum  of  $i, 317.94, 
>nd  took  such  further  proceedings  as  were 
lecessaryin  the  prosecution  of  the  lien,  but, 
efore  suit  was  commenced  under  the  lien 
iw,  the  matters  between  the  firm  and  Bili- 
iigs,  under  the  cUiims  of  the  parties,  were 
ubmitted  to  arbitration,  and  the  arbitrators 
lade  their  award  that  Billings  owed  the 


complainants  $1,870.46,  besides  the  amount 
due  under  the  contract,  which,  when  added, 
amounted  to  $7,070.46,  less  the  amounts  be- 
fore paid  by  Billings,  which,  when  deducted, 
left  due  to  complainants  $2,570.46;  and  that 
it  was  always  understood  and  admitted  bf 
complainants  that  the  two  notes  given  by 
Dewey  should  be  allowed  by  comptainanti  ia 
reduction  of  the  said  indebtedness  from  Bill- 
ings  to  complainants,  and  that  said  firm  have 
always  been  willing  it  should  be  so  allowed, 
and  that  complainants  were  always  willtiig 
to  give  such  credit  when  Billings  should  snr- 
render  up  the  notes  to  Dewey,  and  Billings 
always  claimed  it  should  be  so  done,  but  neg- 
lected to  deliver  up  the  notes;  and  complain- 
ants insist  that  theamountof  said  notes  shouM 
beset  off  in  the  suit  now  pending  for  tb« 
enforcement  of  the  lien,  and  expected  that 
course  would  have  been  taken.  Complain- 
ants further  aver  that,  in  consequence  of  tha 
land  upon  which  the  buildings  are  erecte4 
being  leasehold  property,  complainants  can* 
not  make  the  amount  of  their  lien,  and  that 
Billings  has  no  other  property  out  of  whicfc 
complainants  can  collect  the  money  he  owes 
them.  They  insist  that  they  are  equitaUy 
entitled  to  have  Dewey's  notes  allowed  t« 
them  in  said  lien  suit,  and  that  Billings 
should  not  have  them  held  against  said  Dewey 
or  the  complainants  in  the  hands  of  other 
parties;  that  said  defendant  Little  holds  said 
notes  with  knowledge  of  all  the  facts,  and 
without  paying  anything  therefor,  and  now 
threatens  to  bring  suit  thereon  for  the  recov- 
ery of  the  amounts  appearing  upon  the  faca 
of  the  same;  that  the  amount  of  said  notes, 
when  deducted  from  complainants'  lien,  will 
leave  a  large  balance  due  complainants,  and 
which  they  will  be  unable  to  collect,  because 
of  the  insolvency  of  Billings,  and  they  ask  that 
Little  may  be  enjoined  from  disposing  of  said 
nutes,  and  from  maintaining  any  suit  upon 
the  same;  that  they  may  l>e  allowed  upon  tlis 
amount  due  under  the  lien  suit  which  is  now 
being  prosecuted  in  the  Wayne  circuit  court, 
and  that  they  shall  be  regarded  as  paid  and 
delivered  up  to  be  canceled;  that  tliey  have 
no  other  adequate  remedy,  under  the  circum- 
stances stated  in  the  bill.  Billings,  in  hli 
answer,  admits  most  of  the  material  facts 
charged,  but  denies  the  value  of  the  work 
and  material  as  charged  by  complainants, 
and  the  understanding  and  conditions  which 
complainants  allege  in  their  bill  were  made  at 
the  time  of  giving  the  notes.  He  also  denies 
his  insolvency,  and  avers  that  he  purchased 
the  $500  note  of  Mills,  and  sold  it  to  defend- 
ant Little.  Little  admits  his  possession  o( 
said  notes,  and  avers  he  purchased  them  in 
good  faith,  and  that  he  has  no  knowledge  of 
the  other  facts  and  circumstances  mentioned 
in  the  bill;  and  both  defendants  claim  the  ben- 
efit of  a  demurrer,  upon  the  ground  that  the 
complainants'  bill  states  no  facts  entitling 
them  to  equitable  relief.  The  case  was  heard 
before  Juilge  Gartner,  upon  pleadings  and 
pntofs,  who  rendered  a  decree  dismissing 
complainants'  bill,  without  prejudice  to  ct^qK-lp 
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plainanta  "to  use  their  claim  described  in 
their  bill  of  complaint  by  way  of  set-off  or 
recoupment  against  the  said  defendants  in 
any  action  at  law  now  pending  or  to  be 
brouglit"  upon  tlie  notes.  Complainants 
bring  their  appeal  from  said  decree  to  this 
court,  and  ask  for  its  reversal. 

We  thinic  the  decree  entered  by  the  circuit 
Judge  must  be  sustained.  Upon  the  facts 
stated,  the  complainants'  remedy  is  at  law, 
if  they  have  any,  and  cannot  be  considered  in 
a  court  of  equity.  The  claim  made  and  the 
relief  asked  by  complainants  is  in  the  nature 
of  set-off,  and,  if  it  can  be  maintained  at  all, 
it  can  as  well  be  done  at  law,  where  suit  is 
brought  upon  tlie  notes,  as  In  equity;  but  up- 
on tlie  testimony  appearing  in  this  record  it 
is  doubtful  whether  it  can  in  either  case. 
The  testimony  fails  to  show  any  such  mutual- 
ity between  tlie  parties  before  us  as  is  neces- 
sary to  sustain  such  a  claim.  It  does  not 
show  that  the  firm  of  Dewey  &  Allen  received 
the  money  upon  these  notes,  or  the  beneflt  of 
the  same,  and  it  clearly  appears  that  the 
claimed  contract  or  understanding  relating  to 
the  notes,  or  the  use  that  was  to  be  made  of 
them,  was  between  Billings  and  Dewey,  and 
not  between  the  parties  to  this  suit.  In  any 
view  that  can  be  taken  of  the  case,  the  relief 
asked  for  cannot  be  obtained  in  this  suit,  and 
the  decree  mast  therefore  be  a£armed.  The 
other  justices  concurred. 


Mklzkr  v.  Feninsulab  Cab  Co. 

(Supreme  Court  of  MUsMgan.    July  11, 1889.) 
Injubt  to  Sbbvant— Eyidiiicii. 

1.  Plaintiff  had  worked  In  a  maohine-ghop  a  year, 
and  had  seen  a  grindstone  trimmed  by  others,  and 
had  been  shown  hy  the  foreman  how  to  trim  it. 
He  had  worked  on  it  once  himself,  and  also  for 
several  mlnntes  the  morning  when  hurt.  The  iron 
bar  which  he  held  against  the  stone  oaught  in  it, 
and  was  turned  down,  and  his  hand  was  crushed 
between  the  bar  and  the  stone.  Held,  that  as  the 
danger  must  have  been  as  apparent  to  bim  as  to 
one  of  more  experience,  and  he  oould  have  avoided 
the  danger  by  letting  go  of  the  bar  when  it  oaught, 
he  must  be  considered  to  have  assumed  the  risk, 
and  cannot  recover. 

8.  A  witness  testified  for  plaintift  that  it  was 
more  unsafe  to  allow  an  inexperienced  man  to 
trim  a  grindstone  without  explaining  to  him  to  let 
go  than  if  it  were  a  planing-mlU,  and  that  any 
man  could  see  that  if  the  iron  got  caught  and  vrent 
down  his  band  would  be  crushed  If  he  did  not  let 
ga  Seld,  that  it  was  not  error  to  exclude  the 
question  whether  it  was  not  unsafe  to  put  an  inex- 
perienced man  to  trimmiiig  a  grindstone  at  all,  it 
having  been  shown  that  the  danger  was  apparent 
to  all. 

Error  to  circuit  court,  Wayne  county; 
Keillt,  Judge. 

Michael  Melzer  sued  the  Peninsular  Car 
Company  to  recover  for  personal  injuries. 
The  jury,  under  the  instructions  of  the  court, 
found  a  verdict  for  defendant.  Plaintiff  ap- 
pei:ls. 

Thomat  Hislop  and  ff.  T.  3f.  Collier,  for 
appellant.    C.  A.  Kent,  for  appellee. 

Long,  J.  This  action  is  brought  to  recov- 
er damages  for  an  injury  to  plaintiff  in  trim- 


ming a  grindstone  for  the  defendant  whOe  he 
was  in  defendant's  employ.    The  defendant 
is  a  corporation  doing  business  in  the  city  of 
Detroit.    The  plaintiff  entered  into  its  em- 
ploy in  the  spring  of  1886,  aa  a  common  la- 
borer, wheeling  out  scrap-iron  from  the  drills 
in  the  machine-shop,  keeping  them  clean,  etc., 
and  in  wliich  employment  he  continued  un- 
til September  12. 1887.     The  plaintiff's  claim 
in  his  declaration  is  that  on  September  10, 
1887,  the  foreman  of  defendant  ordered  him 
to  work  upon  a  grindstone,  to  trim  the  same, 
the  first  thing  the  following  Monday:  that 
the  only  knowledge  of  how  said  stone  was  to 
be  trimmed  was  obtained  by  him  from  said 
foreman    about  10  days   previous    thereto, 
when  the  foreman  trimmed  at  said  stone  for 
a  few  minutes,  saying  to  plaintiff,  "Now, 
look.     This  is  the  way  to  do  it," — when  the 
foreman  held  an  Iron  bar,  about  five  feet  long, 
with  his  left  hand  about  a  foot  from  the  low- 
er end  of  the  bar,  the  riglit  hand  grasping  ib 
near  the  breast,  the  bar  extending  over  one 
shoulder,  and  leaning  on  the  stand  at  the  side 
of  the  stone,  pressing  the  end  of  the  iron 
against  the  stone  while  it  revolved  with  great 
rapidity,  being  driven   with   steam-power; 
that  he  had  never  worked  upon  any  such 
machine,  and  knew  nothing  about  it,  except 
as  he  saw  the  foreman  operate  it  for  a  few 
minutes.     On  the  following  Monday  morn- 
ing, Septe  liber  12,  1887,  as  ordered  by  the 
foreman,  plaintiff  proceeded  to  trim  the  stone 
in  the  manner  in  which  he  saw  the  foreman 
do  it,  as  nearly  as  he  could  remember  it.  in 
the  manner  above  described.    That  while  so 
engaged,  and  when  he  had  been  so  engaged 
thereat  about  five  minutes,  without  any  fault 
or  negligence  on  his  part,  his  left  hand  and 
arm  were   caught  between  the  stone  and 
stand  or  frame  in  which  it  revolved,  and 
crushed  and  mutilated  so  that  amputation  of 
two  of  his  fingers  became  necessary,  and  bis 
left  arm  permanently  crippled  and  nearly  de- 
stroyed.    The  claim  is  made  that  the  injury 
is  due  entirely  to  the  negligence  of  the  de- 
fendant in  allowing  the  stone  to  be  trimmed 
while  it  was  revolving  at  such  great  rapidity. 
and  with  such  force,  without  having   the 
stand  beside  it  sulSciently  close;  in  ordering 
the  plaintiff,  and  in  permitting  and  allowing 
him,  to  work  in  trimming  it — In  trimming 
said  stone — when  he  was  totally  unacquainted 
with  its  operation;  in  having  an  unsuitable 
bar  with  which  to  trim  it,  to-wit,  a  common 
iron  bar,  rough  at  the  end,  instead  of  being 
flattened  and  prepared  for  the  purpose  at  the 
end,  to  be  held  against  the  stone;  and  that 
it  was  the  duty  of  the  defendant,  by  reason 
of  the  employment  of  the  plaintiff  and  direct- 
ing him  to  work  at  and  operate  said  maclun- 
ery,  to  have  caused  the  stand  along-side  of 
the  stone  to  be  properly  placed  close  to  the 
stone.    Testimony  was  introduced  on    the 
trial  showing  the  circumstances  under  which 
the  plaintiff  was  injured.     At  the  close  of 
the  testimony  the  court  directed  the  rerdict 
for  the  defendant.    The  plaintiff  brings  er- 
ror.   The  following  errors  are  assigned:  The 
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court  erred  In  not  allowing  James  W.  Terry, 
witness  for  the  plaintiff,  to  answer  the  ques- 
tion, "Would  jou  consider  it  unsafe  to  put 
an  inexperienced  man  at  trimming  a  grind- 
stone at  all?"  The  court  erred  in  not  allow- 
ing Walter  Tidswell,  witness  for  plaintiff,  to 
answer  the  following  questions:  "Did  you 
And  it  dangerous  to  tdm  that  stone?  Did  the 
foreman  ac  different  times  request  tlie  ma- 
chinest  to  trim  it,  or  did  he  usually  pick  up 
some  inexperienced  man  to  do  it?  Did  the 
foreman  ever  request  you  to  trim  it?  Did  you 
refuse  to  trim  it?"  And  that  the  court  erred 
in  directing  a  verdict  for  the  defendant. 

The  plaintiff  was  sworn  in  his  own  behalf, 
and  lestitied:  "My  employment  in  the  Pen- 
insular Car- Worlds  was  clearing  out  the  shop, 
doing  errands,  and  doing  hand-work  all 
round.  I  worked  around  the  machinery 
there  every  day  at  flrst,  but  broke  eight 
IfOards,  and  then  the  for^inan  took  me  off. 
I  only  worked  at  it  for  a  day, — at  the  ma- 
chinery. I  do  not  remember  just  when  I 
did  the  work  on  the  machine  and  broke  the 
eight  lx>ards.  but  it  was  before  tliat.  He 
didn't  have  a  man,  and  put  me  at  tlie  ma- 
chine. I  took  care  of  the  macliinethe  way 
the  foreman  told  me.  He  said,  'Michael, 
you  go  at  this  machine,  and  do  this  work.' 
The  flrst  time  I  did  anything  at  the  grind- 
stone was  the  second  day  I  was  there  at  work. 
The  flrst  time  I  was  there,  at  the  grindstone, 
was  when  tlie  foreman  showed  me  the  first 
time  how  to  work  it.  He  went  on  the  two 
sides,  and  he  said,  '  Mike,  you  come  here. 
Tills  is  the  way  to  do  it.'  That  was  about 
fifteen  or  sixteen  days  before  I  got  hurt  that 
he  sliowed  me  on  that  grindstone.  All  the 
foreman  said  the  Hrst  time,  and  the  explana- 
tion he  gave  me,  was,  '  Mike,  take  the  pipe, 
and  hold  it  tiglit,'  and  I  had  it  this  way,  but 
didn't  bold  it  tiglit  enough,  and  the  foreman 
said,  'Damn  you,  hold  it  tight.'  Then  I 
broke  the  end  off.  The  second  time  I  went 
there  on  Saturday,  and  the  first  thing  the 
foreman  said  was,  'You  go  to  the  grind- 
stone,'and  I  took  the  pipe,  and  went  to  work 
at  it.  The  foreman  took  the  bar,  and  showed 
me  how  to  do  it.  He  trimmed  Qfteen  or 
twenty  minutes,  trimming  two  outside  parts, 
and  I  trimmed  the  other.  He  did  not  tell 
me  anything,  or  show  me  any  danger.  The 
next  time  he  spoke  of  trimming  the  stone 
was  Saturday  evening,  when  he  said  Mon- 
day morning  for  me  to  trim  it.  I  started  to 
trim  it,  when  the  superintendent  came  and 
sent  me  to  the  store.  When  I  returned  I  went 
to  work  at  it  again,  and  worked  about  seven 
or  eight  minutes,  when  my  hand  was  hurt. 
They  threw  the  pulley  off  when  I  holloed. 
I  took  my  hand  out,  and  they  took  me  to  the 
■tore  and  tied  it  up,  and  sent  me  home." 

Mr.  James  Terry  was  called  as  a  witness 
by  the  plaintiff,  and  testified,  under  defend- 
ant's objection,  that  he  had  had  experience 
in  trimming  grindstones;  that  he  had  trimmed 
and  seen  others  trim  them ;  that  some  of  the 
dangers  that  are  not  apparent  on  the  face  of 
it  are  the  revolution  of  the  stone.    It  don't 


run  the  same  as  it  does  In  saws.  A  person 
in  looking  at  the  stone  would  not  think  there 
was  as  much  danger  as  in  saws,  but  in  reali- 
ty there  is  more  danger;  dangers  that  are 
not  visible  to  the  eye  of  a  man  not  know- 
ing how  to  turn  it  off.  The  revolutions 
are  not  very  fitst,  and  he,  would  think  there 
was  no  great  danger.  In  answer  to  a  ques- 
tion asked  liim  what  explanation  it  was  nec- 
essary to  give  to  an  inexperienced  man  in  do- 
ing  the  work,  the  witness  testified  that  it 
would  be  necessary  to  instruct  him  how  to 
hold  the  bar,  explain  to  him  how  to  do  it,  and 
tell  him  the  danger.  "Question.  In  case  of 
special  danger,  what  would  you  tell  him  should 
be  done?  Anstoer.  I  don't  know  what  you 
mean  by  difBculty.  There  is  no  diB9cu1ty  in 
trimming  off  a  grindstone;  all  there  is  about 
it  is  to  hold  the  iron  on  the  stone,  and  if  the 
stone  caught  the  iron  he  would  let  go.  An 
inexperienced  man  would  try  to  hang  onto  the 
iron  instead  of  letting  it  drop.  Q.  Would  you 
consider  it  unsafe  to  put  an  inexperienced  man 
at  trimming  a  grindstone  at  all?"  Under 
objection  of  defendant's  counsel  the  answer 
to  this  question  was  excluded.  This  is  the 
error  complained  of  in  plaintiff's  first  assign- 
ment of  error.  I  see  no  error  in  this.  The 
witness  had  been  asked  in  the  question  pre- 
cedingthis:  "Question.  And  you  would  con- 
sider it  unsafe  to  allow  an  Inexperienced  man 
to  trim  s  grindstone  without  explaining  to 
him  to  let  go,  and  the  witness  answered  to 
tills.  Ansvjer.  Unsafe,  if  the  grindstone  was 
running  towards  him;  more  sotlian  it  would 
be  if  he  was  running  a  planing-machine." 
The  witness  liiid  also  very  fully  explained  all 
the  dangers  incident  to  the  work.  This  dan- 
ger was  not  obscure,  it  was  apparent  to 
any  one  that,  it  he  was  to  still  hold  onto  the 
iron  when  caught  by  the  stone,  his  hand,  t)e- 
ing  placed  as  testified  by  plaintiff  himself, 
must  necessarily  be  drawn  against  the  stone 
and  injured;  and  the  jury  could  as  well  judge 
of  this  as  the  witness  himself.  This  witness 
was  introduced  by  plaintiff  as  an  expert,  and 
on  his  cross-examination  testified  in  answer 
tothe following  questions:  "Question.  Would 
not  any  man  be  able  to  see  that  if  the  stone 
catches  the  iron  that  the  iron  would  be  pulled 
down,  and  that  if  he  kept  his  liand  down 
there  it  would  be  brought  into  contact  with 
the  stone. — would  not  anybody  see  that? 
Anstoer.  No,  sir.  I  don't  think  everybody 
would  see  it.  If  be  saw  it  once  he  might  be 
guarded  against  it.  Q.  He  would  know  it 
would  occur,  provided  the  Iron  got  caught 
and  went  dowu?  A.  Yes,  sir.  Q.,  And  if 
he  had  any  sense  he  would  take  his  hand  off? 
A.  Yes,  sir;  if  he  was  so  close  as  that."  There 
is  no  evidence  in  this  case  that  the  plain- 
tiff was  not  a  man  of  ordinary  intelligence. 
He  was  51  years  of  age,  had  worked  there  in 
the  shop  for  a  length  of  time,  and  bad  seen 
the  foreman  operate  it.  The  stone  was  from 
four  to  six  feet  in  diameter,  and  some  four 
inches  in  thickness.  By  use  it  had  become 
hollowed  out  in  the  center,  rough  and  uneven, 
by  reason  of  some  spots  in  it  being  more  hard 
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than  others.  The  foreman  trimmed  the  edges 
and  sides,  as  the  plaintiff  shvs,  and  lie  was  set 
to  trimming  the  center.  The  frame-work  in 
whici)  the  stone  set  was  some  three  or  four 
inches  from  the  edge  of  the  stone,  M-hich  was 
driven  hy  steiira-power,  and  running  over  to- 
wards tlie  plaintiff  as  he  stood  witli  the  bar 
against  it  to  trim.  The  bar  itsplf,  as  shown 
by  tlie  plaintiff,  was  about  two  inches  in  di- 
ameter, a  hollow,  iron  tube,  rough  at  the  end, 
and  alKtut  three  and  one-half  feet  in  length. 
The  frame-woric  was  so  placed  that  the  bar 
rested  on  it  some  three  or  four  inches  from 
the  end  next  the  stone,  and,  when  placed 
against  the  stone,  by  reason  of  its  uneven- 
ness  it  was  caught,  the  end  of  the  liar  carried 
down,  and  tlius  necessarily  throwing  the 
band  held  within  a  foot  of  the  end  of  the  liar, 
against  the  stone,  and  between  it  and  the  bar, 
and  thus  held.  The  plaintiff's  evidence  tend- 
ed to  show  that  while  this  danger  was  ob* 
vious  yet  one  not  experienced  in  trimming 
would  naturally  hold  on  tlie  bar,  and  thus  get 
caught  and  injured.  That  the  natural  incli- 
nation of  an  inexperienced  man  would  be  to 
hold  on.  rather  than  to  let  go.  when  th»  bar 
caught,  unless  some  explanation  was  given 
him  of  the  danger.  And  the  claim  now  made 
is  tluit  the  defendant  was  put  by  the  foreman 
to  do  dangerous  worlc  without  sufficient  ex- 
planation of  the  danger  arising  from  it.  The 
only  danger  in  the  work,  as  is  shown,  is  tliat 
arising  from  holding  onto  the  bar  when  the 
end  on  the  stone  was  caught  and  turned 
down.  Plaintiff  had  worked  in  the  sltop  for 
more  than  a  year.  He  was  accustomed  to 
seeing  the  stone  trimmed  by  others,  and  had 
been  siiown  by  tlie  foreman  how  to  trim  it. 
He  had  worked  at  it  fur  nearly  half  an  hour 
on  one  occasion  himself,  10  days  previous, 
and  for  several  minutes  that  morning  before 
leaving  to  do  an  errand  for  the  superintend- 
ent, and  seven  or  eight  minutes  on  the  occa- 
sion when  the  injury  occurred.  The  least 
thought  must  have  shown  him  that  the  end 
of  the  bar  on  the  stone  was  liable  to  be  caught 
and  turned  down,  and  in  that  case  inevitably 
the  bai'  at  the  point  where  he  held  bis  band 
must  be  brought  against  the  stone,  and  liis 
hand  caught,  unless  removed.  In  other 
words,  the  danger  must  have  been  as  appar- 
ent to  him  as  to  a  person  of  experience  in 
holding  the  bar,  and,  while  greater  experi- 
ence might  have  led  to  greater  skill  in  avoid- 
ing the  danger,  it  could  not  have  made  the 
danger  mure  appitrent.  If  such  danger  is  ap- 
parent, it  is  well  settled  that  plaintiff  as- 
sumed the  risk  and  cannot  recover. 

Upon  the  undisputed  facts  in  the  case,  I 
think  there  can  be  no  question  but  that  the 
plaintiff,  had  he  exercised  ordinary  caution, 
such  as  men  of  ordinary  prudence  usually  ob- 
serve, might  have  avoided  the  daifger.  It 
will  not  do  to  say  that  he  held  onto  the  bar, 
and  was  thus  injured,  beciiuse  the  foreman 
told  him  to  hold  it  tight,  if  it  was  obvious 
that  he  would  be  injured  by  holding  on.  It 
was  bis  duty  to  let  go,  notwithstiinding  this 
command,  and,  if  he  did  hold  on,  he  took 


the  chances  of  the  perils  incident  thereto. 
This  doctrine  w^as  fully  stated  by  Mr.  .Justice 
Shkrwood  in  the  ctise  of  Kean  r.  RoUing- 
Miils,  33  N.  W.  Rep.  399.  and  is  sustained  by 
the  cases  therein  cited.  We  think,  nnder  the 
circnnistances  here  stated,  that  the  court  was 
not  in  error  in  excluding  Uie  testimony  of- 
fered by  the  witness  Tidwell,  and  that  there 
was  no  evidence  to  go  to  the  jury  under 
which  they  would  have  been  justified  in  find- 
ing a  verdict  for  the  plaintiff.  The  judgment 
must  be  affirmed,  with  costs.  The  other  jus- 
tices concurred. 

Peterson  d.  RmoELBERO. 

{Supreme  Court  of  MicMgam,    July  U,  1880.) 
Action  on  Judohint — Cbstiobasi. 

1.  In  an  action  on  a  judgment  taken  before  a 
justice  by  default,  defendant  cannot  be  allowed 
to  show,  nnder  a  plea  of  set-oit,  that  before  the 
original  auit  waa  b^gua  he  had  paid  plaintilFs  dalm 
In  full. 

3.  Where  the  return  of  a  justice  purports  to 
show  all  the  questions  asked  of  defendant  on  the 
trial,  affldavita  of  jurors  in  the  case  cannot  be 
beard  to  yarj  or  alter  the  return. 

8.  Where  a  cause  before  a  justice  of  the  peace 
is  brought  by  certiorari  to  the  circuit  court,  and 
the  oonrt  enters  judgment  that  the  judgment 
of  the  justice  be  m  all  matteiB  "aJfirmed,  and 
stand  in  fnll  force  and  effect, "  and  that  plaiuitUt 
recover  "the  amount  of  his  damages  and  costs  re- 
covered by  him  in  the  oonrt  below," and  "hare 
azeoution  thereof, "  the  enti^  must  oe  taken  to- 
gether, and  the  jodgment  of  the  circuit  court  ia 
the  only  judgment  to  be  enforced ;  the  judgment  of 
the  justice  is  affirmed  and  merged  therein. 

Error  to  circuit  oonrt,  Kent  connty; 
MoNTQOUERT,  Judge. 

E.  D.  CoTMtaek,  for  appellant.  BggUtton 
<t  JUeBride,  for  appellee. 

Morse,  J.  Ringelberg  sued  Peterson  be- 
fore Thomajs  Walsh,  one  of  the  justices  of 
the  peace  of  the  city  of  Grand  Rapids.  The 
plaintiff,  Ringelberg,  declared  upon  a  judg- 
ment rendered  by  William  G.  Saukdebs,  a 
justice  of  the  peace  of  the  same  city,  on  the 
14th  of  J  uly,  1B83,  fur  the  sum  of  $24.20  dam- 
ages, and  9&  costs  of  suit,  in  favor  of  the  said 
Rlngell>erg  and  against  the  said  Peterson. 
Peterson  pleaded  the  general  issue,  and  gave 
notice  of  set-off,  and  tliat  he  would  show  the 
judgment  to  be  invalid.  The  following  was 
defendant  Peterson's  bill  of  particulars  of 
his  set-off,  to-wit:  "Defendant's  bill  of  set- 
off is  amount  sufficient  to  satisfy  in  full  de- 
mand in  judgment,  before  rendition  of  judg- 
ment, July  14,  1885,  and  before  commence- 
ment of  suit  on  which  judgment  was  ren- 
dered which  is  being  sued  on.  Sucli  sum 
received  by  Ringelberg  on  or  atiout  Christ- 
mas, three  years  ago."  Tlie  present  suit 
was  commenced  by  summons,  December  21, 
1886.  It  was  tried  before  a  jury,  January 
31.  1887.  The  docket  of  the  judgment  be- 
fore Justice  Saumdiibs  was  offerod  by  the 
plaintiff,  and  admitted  without  objection, 
and  the  plaintiff  rested.  The  defendant, 
Gustave  Peterson,  was  sworn  in  his  own  be- 
half, and  asked  three  questions,  as  follows: 
"(1)  State  what  sum  of  mon^,  if  any,  Hr. 
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RingelberR  received  from  you  previous  to 
July  14, 1885,  the  time  of  the  rendition  of 
jiidgmeut  on  whioli  this  suit  is  brought.  (2) 
State  what  sums  of  money  had  been  received 
by  Mr.  lUngelberg  from  you  as  a  matter  of 
setoff,  previous  to  rendition  of  judgment 
against  you  in  1885.  (3)  State  what  set-off, 
if  nny,  you  had  against  the  claim  on  which 
judgment  was  rendered  against  yon,  and 
wliich  Itas  been  introduced  In  evidence  to- 
day, at  the  time  of  the  rendition  of  said  judg- 
ment" Each  of  titese  questions,  when  pro- 
pounded in  its  order,  was  objected  to  by  the 
plaintiff  as  incompetent  and  immaterial. 
Tlie  objection  was  sustained  in  each  uase, 
and  exception  taken.  The  justice  certifies 
that  this  was  all  the  evidence  taken  in  the 
cause;  that  the  jury  leiu^red  a  verdict  for 
the  plaintiff  for  the  sum  of  •81.12,  upon 
wliicli  verdict  he  entered  judgment,  and 
taxed  the  costs  at  $4.70. 

The  defendant,  Peterson,  removed  this 
judgment  totlie  circuit  court  for  the  county 
of  Kent  by  writ  of  certiorari,  alleging  the 
following  errors:  "(1)  That  the  said  jus- 
tice erroneously  rejected  the  testimony  of- 
fered by  this  depouent  for  the  purpose  of 
showing  that  said  judgment  was  invalid; 
(2)  that  said  justice  erroneously  rejected 
the  testimony  offered  by  this  deponent  to 
show  set-off,  aa  against  said  judgment  ren- 
dered by  said  Saunders;  (3)  that  said  jus- 
tice erroneously  sustained  the  objections 
made  by  the  plaintiff  to  the  several  interrog- 
itories  hereinl)efure  set  forth. 

After  the  cause  was  docketed  in  the  cir- 
cuit, the  justice  was  required  to  make  and 
He  an  amended  return,  wliicb  he  did.  This 
iniended  return  was  procured  on  a  showing 
3y  tlie  affidavits  of  the  jurors  in  the  justice's 
;ourt  that  the  said  Gustave  Peterson  was 
lot  permitted  by  said  Justice  Walsh  to  give 
tny  testimony,  "each  and  every  question 
islied  him  by  his  counsel  being  objected  to 
>y  plaintiff's  counsel,  and  each  aud  every  ob- 
ection  so  made  being  sustiiined  by  said  jus- 
ice;  that  among  the  questions  so  askeil  of 
aid  defendant  by  his  counsel  was  sul<stan- 
ially  the  following,  to- wit*  How  did  it  Iiap- 
len  that  this  judgment  [referring  to  a  judg- 
nent  rendered  in  favor  of  said  plaintiff  and 
gainst  said  defendant,  by  TV.  G.  Saundeks, 
Csq.,  then  a  justice  of  the  peace  of  the  city 
f  Grand  Rapids,  said  county,  on  July  14, 
8ii5]  was  rendered  against  yon?  And  that 
liereu]:>on  defendant's  attorney,  B.  F.  Sliter, 
tated  to  said  Justice  Walsh  that  be  pro- 
used  to  show  by  said  defendant,  and  also  by 
is  attorney,  who  appeared  before  said  Saun- 
Kiis  for  said  defendant,  that  said  Saunders 
tated,  both  to  said  defendant  and  said  at- 
ji  ney,  on  the  day  of  the  first  adjournment 
f  said  cause  before  said  Saitndkbs,  after 
aving  waited  one  itoor  from  the  hour  of  the 
stum  of  said  summons  in  said  cause,  that 
ild  cause  was  then  and  there  dismissed  out 
f  his  court,  and  that  both  said  defendant 
[id  bis  said  attorney  theieupon  at  once  left 
le  olBee  of  said  SAUNOEits,  and  that  neither 


of  them  then,  nor  until  the  month  of  Decem- 
ber, 1886,  knew  that  said  Saunders  had  ren- 
dered any  judgment  in  said  cause;  that  after 
said  question  had  been  asked,  and  the  fore- 
going statement  made  by  defendant's  said 
attorney.  J.  £.  McBride,  attorney  for  said 
plaintiff,  objected,  on  the  ground  that  it  was 
inadmissible  and  incompetent,  which  objec- 
tion was  sustained  by  said  justice,  and  the 
said  defendant  not  allowed  to  answer  the 
same,  to  which  decision  of  said  justice  said 
B.  F.  Sliter,  attorney  for  defendant,  then  and 
there  excepted;  that  said  JU17  was  compelled 
to  gi  re  a  verdict  for  said  plaintiff  for  the  full 
amount  of  bis  claim,  because  no  testimony 
was  admitted  by  said  justice  on  the  part  of 
said  defendant."  In  his  amended  return- 
Justice  Walsh  certifies  and  returns  a  tran- 
script of  the  docket  entries  and  judgment  in 
the  suit  bef(H«  Justice  Saltndehs,  and  the 
docket  entries  in  the  cause  before  him,  and 
the  original  minutes  made  by  him  of  the 
questions  asked  by  defendant's  counsel  of 
said  Peterson,  which  minutes  contain  the 
three  questions  heretofore  stated,  and  no 
otiiers;  and  farther  returns  that  tie  has  no- 
knowledge,  recollection,  or  remembrance 
of  the  question  stated  in  the  atBdavlts  of 
tlie  jurors  to  have  been  asked  of  Peterson  by 
defendant's  counsel,  and  that  he  believes  the 
aforesaid  three  questions  to  have  been  all  the 
questions  asked  on  said  trial  to  which  objec- 
tion was  made  and  sustained  Jby  the  court. 
In  his  first  return  the  justice  stated  that  to- 
his  recollection  the  defendant's  counsel  stated 
in  his  opening  to  the  jury  that  he  expected 
to  prove  the  facts,  in  relation  to  the  taking 
of  the  judgment  before  Justice  Saunders, 
substantially  as  it  is  stated  ^n  said  juror's 
affidavits  that  such  counsel  proposed  to  show 
after  the  asking  of  the  question:  "How  did 
it  happen  that  this  judgment  was  rendered 
against  you?"  The  circuit  judge,  upon  hear- 
ing argument  of  the  writ,  found  no  error  in 
the  proceedings  before  Justice  Walsh  af- 
fecting the  merits  of  the  controversy,  and 
ordered  that  the  judgment  of  said  justice 
stand  affirmed,  and  enteied  judgment  in  the 
clrcnit  court  in  favor  of  Kin^elberg,  and 
against  the  defendant,  and  his  surety  as  well, 
in  the  sum  of  $35.07,  the  amount  of  dam- 
ages and  costs  in  the  justice's  judgment, 
with  the  l<^al  interest  thereon,  together  with- 
the  costs  to  be  taxed.  The  case  i-omes  into 
this  court  on  writ  of  error  from  the  circuit 
court.  It  is  alleged  that  the  circuit  judge 
erred  in  affirming  the  judgment  of  the  jus- 
tice, and  also  in  entering  a  new  judgment. 
We  think  the  court  was  correct  in  holding 
that  there  was  no  error  in  the  justice's  court. 
The  thi-ee  questions  asked  of  Feleraon  were 
incompetent.  The  judgment  rendered  by  Jus- 
tice Saunders  was  valid  on  its  face,  and  had 
never  been  appealed  from,  reversed,  or  vacat- 
ed. The  docket  of  that  judgment  showed 
that  on  the  return-day  defendant  appeared 
and  pleaded  the  general  issue,  and  upon  agree- 
ment the  case  was  adjourned  to  July  9, 1885. 
On  the  last-named  day  the  plaintiff  and  ^^p 
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fendant  appeared,  and,  on  showing  by  plain- 1 
tiir,  adjourned  until  July  14,  1885,  at  9  a.  h.  j 
July  14, 1885,  at  9  a.  h.,  the  case  was  called.  | 
Plaintiff  appeared,  and,  after  waiting  one 
hour  and  defendant  not  appearing,  the  plain- 
tiff was  sworn,  and  upon  his  testimony  judg- 
ment Wiis  rendered.  The  suit  was  brought 
before  Saunders,  as  shown  by  his  docket,  for 
tlie  value  of  goods  sold  and  delivered  by  Rin- 
gelberg  to  Peterson.  The  questions  put  by 
Itis  counsel  to  Peterson  before  Justice  Walsh 
plainly  contemplated  proof  that  before  the  ren- 
dition of  the  Saunders  judgment  Peterson 
had  paid  money  enough  to  RIngelberg  to  pay 
for  the  goods;  in  other  words,  a  payment  of 
plaintiff's  claim  before  commencement  of  suit 
before  Saunders.  Tliis  could  have  been  done 
under  the  plea  of  the  general  issue  before 
Saunders,  and  calling  it  "set-off"  does  not 
alter  its  character.  Having  allowed  judgment 
to  piiss  before  Saunders  by  default,  he  cannot 
thereafter  set  off  such  payment  against  the 
judgment.  Huntoon  v.  Bussell,  41  Mich.  Slti, 
2  N.  W.  Rep.  38 ;  Brennan  v.  Tietsort,  49  Mich. 
397,  13  N.  W.  Rep.  790.  If  Peterson  had  any 
«laim.  other  than.tlie  payment  of  money,  which 
he  could  have  sued  upon  as  an  independent 
«aiise  of  action,  it  was  liia  duty  in  the  jus- 
tice's court  to  so  frame  his  pleadings  or  ques- 
tions, or  to  make  such  a  statement  of  his  claim 
of  set-off  to  the  justice,  that  it  could  .readily 
be  seen  that  he  was  not  attempting  merely  to 
show  that  the  cause  of  action  mei-ged  in  the 
Saunders  judgment  had  been  paid  bifore  the 
suit  Wits  commenced.  As  it  was,  no  other  con- 
struction could  be  put  upon  these  questions 
than  that  be  was  seeking  by  them  to  prove 
payment  of  the  demand  sued  upon  before 
Saunders  liefore  the  commencement  of  such 
suit.  Money  thus  paid  upon  a  debt  cannot  be 
made  the  subject  of  set-off.  Brennan  v.  Tiet- 
sort, 49  Mich.  398. 13  N.  W.  Bep.  790;  Huntoon 
V.  Russell,  41  Mich.  317,  2  N.  W.  Rep.  38. 
The  return  of  the  justiceshowsnoQtherques- 
tion  asked,  and  the  circuit  court  was  bound 
by  such  return.  The  affidavits  of  the  jurors 
could  not  be  used  to  contradict,  alter,  or  vary 
such  return.  If  the  justice  has  made  a  false 
return,  the  remedy  of  Peterson  lies  in  anoth- 
er direction. 

In  relation  to  Iheobjection  to  the  judgment 
rendered  in  the  circuit  court,  it  is  claimed  that 
the  circuit  judge  by  his  order  affirmed  the 
judgment  of  the  justice,  leaving  that  in  full 
force  and  effect,  and  also  entered  a  new  judg- 
ment in  the  circuit;  thus  creating  two  judg- 
ments for  the  same  cause  of  action,  both  stand- 
ing as  valid  and  capable  of  enforcement,  un- 
less one  is  annulled  or  reversed  by  this  court. 
This  is  the  portion  of  the  judgment  entry  ob- 
jected to,  and  claimed  to  have  the  effect  as 
above  stated.  "Therefore  it  is  considered 
that  the  judgment  aforesaid,  [justice]  in  form 
as  aforesaid  given,  be  in  ali  things  afBrroed, 
and  stand  in  full  force  anil  effect ;  and  it  is 
further  considered  that  the  said  Henry  Ringel- 
berg,  defendant  in  error,  do  recover  against 
the  said  Gustavo  Peterson,  plaintiff  in  error, 
and  as  well  against  Fred  Bragger,  surety  on 


the  certiorari  bond  herein,  the  sum  of  $35.07, 
being  the  amount  of  his  damages  and  costs 
recovered  by  him  in  the  court  below;  and  al- 
so the  legal  interest  thereon  from  the  date  of 
said  recovery,  together  with  his  costs  and 
charges  by  him  in  this  behalf  expended  to  be 
taxed;  and  that  said  defendant  In  error  have 
execution  thereof. "  It  was  held  in  McDer- 
mid  V.  Redpath,  89  Mich.  372,  that  in  a  case 
removed  from  justice's  court  by  certiorari, 
and  the  circuit  court  approves  the  justice's 
judgment,  it  was  proper  for  the  circuit  court 
to  enter  a  new  judgment  against  the  plaintiff 
in  certiorari  and  his  sureties  for  the  amount 
of  the  judgment  and  costs  in  the  justice's 
court,  with  interest  thereon  up  to  the  date  of 
the  new  judgment  in  the  circuit  court;  and  it 
WHS  said:  "The  ivswjudgraentis  a  substitute 
for  the  other,  and  the  circuit  court  had  no 
other  method  for  giving  judgment  against  the 
sureties  than  the  one  adopted."  The  same 
objection  was  made  in  that  case,  as  here,  that 
this  method  of  procedure  left  the  judgment  of 
the  justice  standing  and  in  force.  It  was  there 
held  not  to  do  so.  But  it  is  contended  that  in 
McDermid  v.  Bedpath, supra,  the  circuit  court 
did  not  affirm  the  judgment  of  the  justice,  as 
here,  but  simply  entered  a  new  judgment,  and 
that  in  the  order  of  the  court  beluw  in  this 
case  it  is  expressly  decreed  that  the  judgment 
of  the  justice  "shall  stand  in  full  force  and 
effect."  But  we  think  that  the  whole  entry 
should  be  taken  together,  and  that  the  judg- 
ment entered  in  the  circuit  court  is  now  the 
only  judgment  to  be  enforced,  and  tliat  tlie 
judgment  of  the  justice  is  simply  affirmed  and 
merged  therein.  The  judgment  of  tlie  circuit 
court  is  atflrmed,  with  costs.  The  other  jus- 
tices concurred. 


Shaw  e(  al.  «.  Gilmore  et  al. 
{Supreme  Court  of  MichUjan.  July  11, 1899.) 
FaiKCipjii.  AND  AOBNT— AuTHoarrT  of  Aosxt. 
S.  was  indebted  to  plaintiffs  as  well  as  to  defend- 
ants, and  he  transferred  accounts,  notes,  etc.,  to 
the  latter,  autborizin^  them  to  collect  enough  of 
them  to  pay  their  debt,  and  then  absoondad. 
Plaintiffs  made  efforts  to  secure  their  debt  by  ne- 
gotiations with  C,  who,  the  evidence  tended  to 
show,  was  authorized  to  act  for  S.  A  written 
agreement  was  entered  into,  signed  by  the  cashier 
of  defendants'  banking  firm,  he  being  also  a  part- 
ner, by  which  defendfuits  bound  themselves  to  ap- 
ply the  residue  of  the  claims  to  plaintiffs'  debt, 
after  paying  their  own,  and  C.  consented  thereto. 
Having  collected  their  own  debt  out  of  the  claims, 
defendants  redelivered  the  balance  of  the  claims 
to  S.  Held,  that  the  evidence  tended  to  show  that 
the  cashier  had  authority  to  bind  the  bank  by  the 
agreement  mentioned,  and  that  the  questioft  of  de- 
fendants' liability  for  plaintiffs'  debt  should  have 
been  submitted  to  the  jury. 

Error  to  circuit  court.  Monroe  county; 
Edward  D.  Kinne,  Judge. 

Assumpsit  by  Edwin  C.  Shaw  and  others 
against  A.  D.  Gilmore  and  others,  to  recover 
money  due  on*  contract.  A  verdict  was  di- 
rected for  defendants,  and  plaintiffs  bring  er- 
ror. 

Elliott  G.  Stevenson  and  Oharlet  S.  Mc- 
Donald, for  plaintiffs  in  error.  B.  R.  Oil- 
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dap  and  Seth  C.  Randall,  for  defendants  in 
«rror. 

Chahflin,  J.  The  plaintiffs  compose  two 
flrras  doing  business  in  the  city  of  Toledo, 
state  of  Oliio,  under  the  flrni  oames  of  £.  C. 
Shaw  &  Co.  and  Wood  &  Aclclin.  In  1885 
one  John  F.  Slayton,  of  Dundee,  Mich.,  be- 
came indebted  to  E.  C.  iShaw  &  Co.  in  tlie 
sum  of  $492.53,  and  to  Wood  &  Acklin  in  the 
sum  of  9251.74.  At  that  time  tlie  defend- 
ants were  copartners  in  business  at  Dundee, 
carrying  on  an  exchange  and  brokerage  busi- 
ness under  the  firm  name  of  "Dundee  Bank." 
Slayton  was  also  indebted  to  tliem  in  about 
the  sum  of  $2,500.  Being  in  failing  clrcum- 
fltances,  Slayton  turned  over,  to  the  Dundee 
Bank,  book-accounts,  notes,  and  cboses  in 
action  to  the  nominal  amount  of  alx>ut  88,000, 
and  authorized  the  Dundee  Bank  to  collect 
sufficient  of  such  assets,  and  apply  to  the 
payment  of  such  indebtedness.  He  then  ab- 
sconded. Plaintiffs,  learning  of  the  failure  of 
Slayton,  went  to  Dundee,  and  there  found 
Mrs.  Slayton,  the  wife  of  their  debtor,  and  a 
Mr.  Corbin,  who  claimed  to  be  the  attorney 
of  Mr.  Slayton,  and  to  represent  him.  Upon 
inquiry  they  found  two  parcels  of  land  be- 
longing to  Mi's.  Slayton,  which  were  mort- 
gaged, but  not  to  their  full  value,  as  they 
were  informed  by  Corbin,  and  he  proposed  to 
turn  out  such  land  in  full  payment  of  their 
debt.  They  would  not  consent  to  lake  the  par- 
cels of  land  in  full  payment,  but  would  take 
them,  and  whatever  was  realized  should  be  ap- 
plied upon  the  indebtedness.  Mr.  Corbin, 
however.  Insisted  that  they  should  give  a  re- 
ceipt in  full  for  purposes  of  his  own,  to  enable 
bim  to  make  better  settlements  with  Slay- 
ton's  creditors,  and  they  gave  him  such  re- 
ceipts in  full,  on  the  understanding  that  they 
should  not  be  used  in  any  future  proceedings 
by  them  to  collect  their  debts  from  Slayton. 
While  there,  and  after  Mrs.  Slayton  had  ex- 
ecuted a  conveyance  of  theland  to  them,  they 
learned  that  the  Dundee  Bank  held  the  books 
of  accounts,  notes,  etc..  to  collect  the  indebt- 
«dness  due  to  the  bank,  and  they  requested 
Mr.  Rathbun  to  apply  any  balance,  over  and 
above  the  amount  realized  to  pay  the  bank, 
to  the  payment  of  their  claims  against  Slay- 
ton. Thereupon,  by  consent  of  Corbin,  Bath- 
bun  executed  and  gave  to  them  the  following 
paper  in  writing:  "Know  all  men  by  these 
presents,  that  Arthur  D.  Gilmore,  George  H. 
Katbbun,  and  John  J.  Dixon,  composing  the 
Dundee  Bank,  hereby  agree  with  Wood  & 
Acklin  and  £.  C.  Shaw  &  Co.  (share  and 
share  alike,  j7ro  rata)  as  follows:  After  all 
of  said  bank's  claims  and  demands  of  all  kinds 
that  they  have  at  this  date  against  John  F. 
Slayton  are  fully  satisfled  and  discharged,  to 
apply  any  balance  of  book-accounts  or  other 
assets  of  John  F.  Slayton,  that  they  have  on 
btuid,  to  tlie  payment  of  the  claims  of  £.  C. 
Shaw  &  Co.  and  Wood  &  Acklin,  pro  rata, 
after  all  expenses  of  all  kinds  shall  be  taken 
out.  March  9th,  1885.  Gbokge  H.  Batbbum, 
Cashier  Dundee  Bank. "    The  Dundee  Bank 


having  collected  the  amount  due  them,  on 
the  demand  of  Slayton  redelivered  the  assets 
in  their  hands  uncollected  to  him.  The 
plaintiffs  demanded  the  book-accounts,  notes, 
and  choses  in  action  bo  uncollected  from  de- 
fendants, and  on  non-compliance  with  such 
demand  brought  this  suit.  In  one  count 
they  charge  the  defendants  with  having  col- 
lected a  large  amount  out  of  such  assets  over 
and  above  the  amount  due  to  them,  and  re- 
fuse to  pay  the  same  over  to  the  plaintiffs,  to 
their  damage  $3,000.  In  another  count  of 
the  declaration  they  set  up  the  indebtedness 
of  Slayton  to  them  and  to  the  Dundee  Bank, 
and  allege  that  the  book-accounts,  notes,  and 
choses  in  action  were  assigned  to  the  bank, 
and  they  requested  the  defendants,  after  pay- 
ment of  the  indebtedness  from  him,  the  said 
"John  F.  Slayton,  to  said  defendants,  to  col- 
lect the  balance  of  the  said  notes,  claims, 
and  accounts  so  as  aforesaid  assigned  to  them, 
and  with  the  avails  thereof  to  satisfy  the  re- 
spectiveclaimsof  said  plaintiffs.  And  in  con- 
sideration of  such  assignment  they,  the  said 
defendants,  then  and  there  agreed  to  and 
with  the  said  John  F.  Slayton  to  collect  the 
said  notes,  demands,  claims,  and  other  choses 
in  action  so  far  as  possible,  and,  after  satisfy- 
ing themselves  as  aforesaid,  to  pay  said 
plaintiffs'  respective  claims;  and  in  cunsid- 
eratiop  of  the  premises,  and  in  further  con- 
sideration of  the  forbearance  of  the  above 
plaintiffs  in  not  taking  legal  proceedings  to 
satisfy  their  claims  and  demands  against  said 
Slayton  out  of  the  assets  by  the  said  Slayton 
so  assigned  to  the'  within  defendants,  and 
then  in  the  possession  of  and  under  the  con- 
trol of  the  said  defendants,  as  was  by  these 
plaintiffs  threatened,  they,  the  said  defend- 
ants, made,  executed,  and  delivered  to  said 
plaintiffs  a  certain  written  agreement,  in 
words  and  figures  as  set  forth  in  said  first 
count;  yet  said  defendiints,  disregarding  their 
said  promises  and  agreements,  have  wholly 
failed  to  oollect  more  of  the  said  claims,  de- 
mands, and  other  choses  in  action,  so  as 
aforesaid  assigned  to  them,  Ihan  enough  to 
satisfy  their  own  claims,  and  have  neglected 
and  refused,  although  often  requested  so  to 
do,  to  collect  enough  of  the  remainder  of  the 
said  accounts  and  choses  in  action  to  pay  the 
respective  claims  of  said  plaintiffs,  or  to  trans- 
fer the  same  to  said  plaintiffs  that  they  might 
make  such  collections,  to  the  damage  of  said 
plaintiffs  $3,000;  and  therefore  they  bring 
suit. "  There  was  testimony  tending  to  prove 
that  Mr.  Corbin  represented  tlie  debtor,  Mr. 
Slayton,  in  this  transaction,  and  that  the  ar- 
rangement was  mutually  assented  to.  We 
think  the  transaction  was  of  such  nature 
that  Mr.  Rathbun,  the  cashier  of  the  Dundee 
Bank,  could  bind  tlie  firm  by  the  agreement 
relied  on.  There  was  also  some  testimony 
tending  to  show  ratification  by  the  other 
patners.  but,  irrespective  of  this,  we  think 
Rathbun,  acting  for  the  bank  as  its  cashier, 
had  authority  to  bind  the  copartnership  as  to 
the  disposition  of  the  remaining  assets,  when 
it  is  shown  that  such  disi)osition  was  \(l.^i^' 
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ton's  direction.  The  case  should  have  been 
snboiitted  to  the  jury.  The  judgment  is  re- 
yersed,  and  a  new  trial  ordered. 

Morse,  J.,  did  not  sit.    The  other  justices 
concurred. 


Mills  »t  al.  o.  Hobbb  at  al. 
(SuprenM  Court  of  Miehigcm.    July  11, 1889.) 

HOMESTBAJ)— OcCtTPASOT— VaLUB. 

,  1.  Act  Mich.  1887,  TSo.  270,  provides  that  no  me- 
ehanio's  lien  sball  attach  on  a  homestead  unless 
the  contract  for  the  improvements  shall  be  in  writ- 
ing. Defendant  bought  an  unimproved  lot,  intend- 
ing to  build  a  house  thereon,  and  to  occupy  It  with 
her  husband  as  a  residence.  She  owned  no  other 
land,  and  during  the  next  year  contracted  verbally 
for  the  erection  of  a  house  thereon.  Neither  the 
contractor  nor  plaintiffs,  the  subcontractors,  knew 
that  the  property  was  a  homestead.  Held-  that,  as 
present  intention  to  occupy  land  as  a  homestead, 
with  present  action  to  effectuate  that  intention, 
constitutes  a  homestead  in  law,  the  premises  were 
defendant's  homestead,  and  no  lien  was  created 
thereon. 

2.  The  value  of  the  premises  riiould  be  taken  as 
of  the  date  plaintiffs  claim  their  lien  to  liave  at- 
tached, and  not  after  the  improvements  were 
made,  and  if  the  value  of  the  lot  and  the  cost  of  the 
improvements,  less  the  amount  of  a  prior  mortgage 
thereon,  did  not  exce^  $1,300,  the  whole  premises 
are  exempt,  though  at  the  time  of  trial  the  value 
was  greater. 

Error  to  circuit  court,  Berrien  coanty; 
Thouas  O'Haka,  .Judge. 

Action  before  a  justice  of  the  peace  by 
George  Mills  and  George  Bakemnn  against 
Nettie  Hobbs  and  W.  H.  McCartney,  to  en- 
force a  nieclianic's  lien  on  land  belonging  to 
the  first-named  defendant.  The  justice  ren- 
dered judgment  against  McCartney  for  the 
amount  of  the  debt,  but  in  favor  of  Mrs. 
Hobbs.  An  appeal  was  taken,  and  j  udgraent 
rendered  against  both  parties,  the  debt  being 
adjudged  a  lien  on  the  land.  Mrs.  Hobbs 
alone  brings  error. 

O.  3f.  Valentine,  for  plaintiff  in  error. 
Thomas  Flood,  for  defendants  in  error.  ^  . 

Champlin,  J.  Nettie  Hobbs  was  the 
owner  of  lot  1,  blocit  37,  Central  addition  to 
Benton  Harbor.  The  premises  were  pur- 
cbaaed  by  her  in  March,  1887,  with  the  in- 
tention eventually  of  occupying  them  as  a 
homestead  with  ber  husbimd,  Fred  A.  Hobba 
The  lot  was  unimproved  and  vacant.  In  the 
spring  of  1888  Mrs.  Hobbs  caused  some  sliade 
trees  to  lie  planted  in  front,  along  the  street 
line.  In  August  she  contracted  verbally 
witii  William  H.  McCartney  for  the  erection 
of  a  dwelling-house  on  tlie  lot.  McCartney 
sublet  part  of  the  contract  verbally  to  the 
plaintiffs,  who  were  masons  by  trade.  Nei- 
ther McCartney  nor  plaintiffs  liad  notice  that 
the  premises  were  claimed  as  a  homestead. 
The  contract  with  McCartney  was  entered 
into  by  Mrs.  Hobbs,  through  ber  husband, 
who  represented  her  in  the  matter.  The 
plaintiffs  commenced  work  under  thWr  con- 
tract with  McCfirtney  August  13,  1888,  and 
dug  the  cellar  and  cistom.  paved  and  cemented 
the  former,  and  furnished  brick,  and  built 


piers  and  chimneys,  and  did  the  plastering. 
and  completed  their  job  October  16.  18!*. 
On  November  13.  1888,  they  claimed  that 
there  was  a  Imlanoe  due  them  for  labor  and 
material,— tiie  sum  of  $97.48.  On  the  I7th 
day  of  November,  1888,  George  Mills  served 
a  written  notice,  signed  by  George  Bakeman 
and  George  Mills,  and  veriBed  by  their  affiila- 
vit,  upon  Nettie  Hobbs,  wtiich,  together  witti 
proof  of  service,  was  filed  in  the  ot&ee  of  the 
register  of  deeds  of  BeiTieo  county  on  the  19th 
day  of  November,  1888.  The  notice  was  as 
follows.  "To  all  whom  it  may  concern:  Take 
notice  that  we,  George  Bakeman  and  George 
Mills,  copartners,  intend  to  claim  a  lien  on 
the  following  described  premises  and  appur- 
tenances, for  labor  performed,  and  for  mate- 
rial furnished  in  l>uikling  the  strncture  there- 
on. The  performance  of  snch  labor  and  tlie 
furnishing  of  such  material  were  begun  on 
the  13th  day  of  August,  1888,  and  completed 
on  the  16th  day  of  October,  1888.  The 
amount  due  thereof  is  ninety-seven  and  for- 
ty-eight hnndreths  dollars,  over  and  above 
all  legal  set-offs.  Which  premises  are  de- 
scribe as  follows:  Lot  1,  bl04^  37,  Central 
addition  to  Benton  Harbor,  Berrien  county, 
Michigan."  (Signed  and  verified.)  On  the 
22d  day  of  November.  1888,  the  following 
statement,  verified  by  the  afiSdavit  of  Oeorge 
Mills,  was  served  upon  Frederick  Hobbs  and 
Nettie  Hobbs,  which,  together  witli  proof  of 
service,  was  filed  with  the  register  of  deeils 
on  the  26th  day  of  November.  1888.  viz.: 
"State  of  Michigan,  County  of  Berrien — as. 
To  all  whom  it  may  concern:  The  following 
is  a  statement  of  labor  performed  and  mate- 
rial furnished,  commencing  on  the  13th  day 
of  August,  1888,  and  completed  on  the  16th 
day  of  October,  1888,  by  George  Mills  and 
George  Balteman,  copartners,  and  of  the 
moneys  paid  and  yet  dne  thereof  in  and  about 
building  the  structure  on  the  following  de- 
scribed premises:  Lot  1,  blo<^  37,  Central 
addition  to  Benton  Harbor,  Berrien  county, 
Michigan: 

Eleven  thousand  brick $  99  00 

Plastering  750  yards...; 137  ."SO 

Chimneys,  40  feet 96  00 

Cistern,  40  barrels. 16  00 

Dig^ng  cellar 12  00 

Pavmg  cellar 10  00 

Cementing  cellar. 8  OU 

Piers. SS) 

Total  for  labor  and  material $S11  00 

Paid  on  account,  Aug.  20, 1888  ...  $113  53 
"     "        "         Oct.  20, 1888....    100  00 

Total  payments SIS  SS 

Yet  due  and  unpaid $  97  4S* 

The  plaintiffs  demanded  payment  of  Fred 
Hobbs,  the  husband  of  Nettie  Hobtis,  and  he 
refused  to  pay.  This  demand  was  made  on 
the  10th  of  November.  At  this  time  Nettie 
Hobbs  had  fully  paid  the  full  contract  price 
to  McCartney,  except  (23,  and  it  would  r^ 
quire  not  less  than  $150  to  complete  the  house 
ns  originally  contracted  for,  and  the  refusal 
of  Hobbs  to  pay  was  placed  unon  the  ground 
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that  he  had  already  paid  McCartney.  Suit  to 
enforce  the  lien  was  commenced  on  Novem- 
ber 28,  1888,  before  a  juslice  of  the  peace, 
who  rendered  a  judgment  against  McCart- 
ney, but  dismissed  the  case  as  to  Nettie 
Ilobbs.  The  plaintiffs  appealed  to  the  circuit, 
•when  they  obtained  judgment  against  both 
defendants,  and  the  lien  was  held  to  be 'valid. 
Nettie  Hobbs  alone  br.ngs  error. 

The  first  error  relied  upon  is  that  the  im- 
provement WHS  made  upon  the  homestead  of 
the  owner,  and  is  based  U]x>n  the  following 
tinding  of  facts,  vix.:  "While  there  is  no  out- 
ward manifestation  of  such -an  intention,  it 
is  yet  apparent  that  Mr.  and  Mrs.  Hobbs  had 
«.WBys  intended  from  the  time  of  their  pur- 
eliase  to  eventually  occupy  the  premises  as 
their  homestead,  and  to  fit  It  for  occupancy 
whenever  tlieir  joint  means  would  permit, 
such  to  be  done  without  interference  with  tlie 
business  of  the  house  in  which  Mr.  Hobbs 
was  a  partner."  The  court  also  found  that 
Mr.  and  Mrs.  Hoblis  had  resided  in  tlie  vil- 
lage of  I3enton  HHrl)or  four  yeai-s,  and  occu- 
pied leased  premises,  and  that  nether  of 
them  owned  any  other  real  estate  in  Benton 
Harbor.  The  statute  provides  "that  in  case 
the  improvements  are  made  upon  any  home- 
stead, such  lien  shall  not  attach  unless  the 
contract  so  existing  between  such  owner, 
part  owner,  or  lessee  and  the  person  so  per- 
forming such  labor  or  furnishing  such  ma- 
terial, or  between  such  owner,  part  owner, 
or  lessee,  and  tlie  original  contractor,  if  there 
be  one,  and  for  the  carrying  ont  and  comple- 
tion of  which  sucli  labor  is  performed  or  ma- 
terials furnished,  be  in  wilting,  briefly  dt^- 
scribing  the  premises  upon  which  such  im- 
provements ai-e  made,  or  are  to  be  made,  and 
signed  by  such  owner,  part  owner,  or  lessee 
thereof,  and  by  his  wife,  if  he  have  one." 
Act  1887,  No.  270.  The  case  of  Reske  v. 
Ueslce,  51  Micb.  541.  16  N.  W.  Rep.  895,  is 
cited  in  support  of  the  position  that  this  lot 
at  the  time  the  contract  with  McCartney  was 
entered  into  was  a  homestead.  That  cer- 
tainly is  a  very  strong  case  in  favor  of  the 
defendant's  position.  Present  intention  of 
occuimncy  as  a  homestead,  with  present  ac- 
tion to  ctirry  the  intention  into  effect,  consti- 
tutes a  homestead  in  law.  Here  tlie  premises 
were  purchased  With  the  intention  of  occupy- 
ing the  lot  as  a  homestead.  She  had  no  other 
homestead.  The  very  contract  she  entered 
into  with  McCartney  was  for  the  purpose  of 
^instructing  a  home  thereon  for  actual  occu- 
pancy as  a  homestead.  The  Improvements 
were  made  upon  a  homestead,  within  the 
meaning  of  the  statute,  and  a  lien  would  not 
attach  unless  the  contract  was  reduced  to 
writing,  and  signed  by  the  owner,  Mrs.  Hobbs. 
Tliere  is  nothing  in  the  reconl  to  show  that 
McCartney  did  not  know  that  it  was  a  home- 
steud  when  he  contracted  to  build  the  house; 
and  there  Is  nothing  in  the  stntute  requiring 
the  owner  to  give  notice  to  the  contractor, 
subcontractor,  or  material-man  that  such 
owner  claims  tlie  premises  as  a  homestead. 
It  is  the  fact  of  it  being  a  homestead  or  nut 


that  determines  the  right  of  lien.  If  the  plain- 
tiffs in  this  suit  entered  into  the  contract  with 
McCartney,  relying  upon  their  right  of  lien, 
instead  of  the  pereonal  responsibility  of  Mc- 
Cartney, it  was  open  to  them  to  require  a 
contract  in  writing  before  performing  any 
lal>or  or  furnishing  any  material,  and,  neg- 
lecting that,  they  have  no  lien  under  the 
statute. 

The  house  and  lot  cost  $1,636,  upon  which 
there  is  a  mortgiigeof  8400.  Thecourt  found 
the  present  value  of  the  premises  to  be  $2,000, 
and  plaintiffs'  counsel  claim  that  under  such 
finding  as  to  value  the  excess  over  $1,500  is 
not  exempt.  The  question  however  is  not 
wimt  the  premises  are  worth  at  the  present 
time,  but  what  was  their  value  at  the  time 
the  plaintiffs  claim  their  lien  attaclied.  If 
they  were  exempt  at  tliat  time  as  a  home- 
stead, or  if  they  were  worth  less  than  $1,500. 
and  the  improvement  contracted  for  did  not 
exceed  that  amount,  deducting  the  mortgage, 
they  would  be  classed  as  a  homestead  within 
the  meaning  of  the  constitution  and  law. 

Other  questions  were  raised,  involving  ttie 
suflBciency  of  the  proceedings  to  sustain  a 
lien,  but,  as  the  above  view  disposes  of  the 
case,  it  is  not  necessary  to  discuss  them. 
The  judgment  will  l>e  reversed  as  to  Nettie 
Hobbs,  with  costs  of  both  courts. 


MoRSB.  J.,  did  not  sit.    The  other  justices 
concurred. 


MlLLAAP  0.  JOBDAN. 

(Supreme  Cowrt  of  KUMgan.   July  ii,  1889.) 
CoxTBMJT— CoxaTBD«noa— JCeasurs  or  JUmaom. 

1.  Plaintiff  was  employed  bgr  defendant  as  aa  at- 
torney to  defend  an  aotion  ol  ejeotment.    Pending 

the  action  they  agreed.  In  writing,  that  plaintis 
should  continue  to  defend,  at  his  discretion,  and  at 
his  own  expense,  except  the  cost  of  witaesaes,  etc., 
aad  to  coMijporomiae  the  aotion,  or  to  tmkB  »  writ  of 
error  thecefnUhttahonld  deem  it  advisabla.  Plain- 
tiff was  to  have  one-baU  the  land  or  of  the  availa 
of  any  compromise  he  might  effect,  or,  if  defendant 
desired,  be  might  pay  t^  in  lien  of  one-half  the 
land.  Two  yeara  later,  the  aotion  not  haviag  been 
tried,  defendant,  without  the  knowledge  of  plain- 
tiff, compromised  by  buying  out  the  adverse  party's 
interest.  He  had  nrged  plaintiff  to  bring  the  ac- 
tion to  trial,  bnt  the  utter,  while  he  Interposed  no 
obstacles  thereto,  did  not  do  ao,  but  said  that  de- 
fendant was  all  right,  as  he  bad  posaession.  De- 
fendant did  not  notify  plaintiff  that  he  intended  to 
rescind  the  contract.  Held  that,  if  under  the  oon- 
trsct  dbefeodant  could  compromise  the  action,  ha 
would  nevertheless  be  liable  to  plaintiff  for  his 
compensation. 

2.  Plaintiff's  damagea  would  not  be  one-half  the 
difference  between  the  value  of  the  premises  at 
the  time  of  the  compromise  and  the  sum  paid  to 
secure  the  adverse  party's  interest,  but  would  be 
the  sum  of  CSOO. 

Error  to  circnit  court,  Lenawee  county; 
Victor  H.  Lame,  Judge. 

Assumpsit  by  Alfred  L.  Millard  against 
Rotwrt  Jordan,  to  recover  damages  for  the 
breach  of  a  written  contract,  verdict  and 
judgment  for  plaintiff  for  $84.70,  and  plain- 
tiff brings  trror.  /  ^  ^^  i  ^ 
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A.  L.  Millard,  in  pro.  per. 
Smith,  for  defendant  in  error. 


Wattt  a 


Ciiahflut,  J.  In  1874  the  defendant 
was  occupying  80  acres  of  land  in  Fairfleld, 
Lenawee  county,  clHiming  title  under  a  tax- 
deed  from  the  auditor  general  of  the  state  of 
Michigan.  Julia  R.  Cutler  claimed  to  own 
the  land  in  fee  through  a  chain  of  title  from 
the  United  Statex,  and  in  the  year  1874 
brought  ejectment  against  Jordan  in  the  cir- 
cuit court  for  the  county  of  Lenawee.  Jor- 
dan then  employed  Millard,  the  plaintiff  in 
this  case,  to  defend  the  action.  Millard  in- 
terposed the  plea  of  the  general  issue,  and  the 
case  remained  in  that  state  until  the  spring 
of  1882;  Jordan  in  the  mean  time  having  paid 
Millard  820  to  apply  on  his  fees.  At  this 
time  the  parties  entered  into  a  written  agree- 
ment as  follows: 

"Article  of  agreement  made  this  16th  day 
of  March,  A.  D.  1882,  between  Robert  Jor- 
dan, of  Fairfield,  of  one  part,  and  Alfred  L. 
Millard,  attorney  at  law,  of  the  city  of  Adrian, 
of  the  other  part,  as  follows:  A  suit  having 
been  commenced  by  Julia  R.  Cutler  as  plain- 
tiff against  the  said  Robert  Jordan,  defend- 
ant, and  being  now  pending  in  the  circuit 
court  for  the  county  of  Lenawee,  in  eject- 
ment for  the  east  half  of  the  southwest  quar- 
ter of  section  24  in  township  8  south,  of  range 
8  east,  containing  80  acres,  more  or  less, 
which  suit  has  been  and  is  being  defended  by 
said  Millard  as  attorney  for  said  Jordan: 
Kow  it  is  hereby  agreed  by  and  between  the 
said  parties  hereto  that  the  said  Millard  is  to 
continue  the  defense  of  said  suit  at  bis  dis- 
cretion, and  to  act  as  attorney  for  said  Jor- 
dan in  said  court,  and  also  in  such  other 
court,  if  any,  as  the  same  may  be  removed 
to  by  writ  of  error  or  otherwise,  and  to  de- 
fend or  prosecute  the  same  as  such  attorney 
at  his  own  expense,  except  as  herein  provided. 
Said  Millard  is  to  receive  for  his  services  and 
disbu  rsemen  ts  a  deed  from  said  Robert  Jordan 
and  his  wife  for  an  equal,  undivided  half  of 
the  said  land,  which  said  Robert  agrees  to  ex- 
ecute, acknowledge,  and  deliver,  and  procure 
to  be  executed,  acknowledged,  and  delivered 
by  his  said  wife,  conveying  all  their,  and  each 
of  their,  right,  title,  and  interest  therein  when- 
ever required  by  the  said  Millard  after  a  judg- 
ment shall  be  rendered  in  said  suit,  or  the 
same  shall  be  otherwise  terminated;  but  he 
is  not  to  be  entitled  to  any  other  compensa- 
tion, except  snch  attorney's  fees  as  may  be 
recovered  of  the  other  party  to  the  suit,  pro- 
vided such  deed  shall  be  given  as  aforesaid. 
The  said  Robert  shall  be  at  the  expense  of 
procuring  the  witnesses  that  may  be  required 
on  the  trial  or  trials  of  said  suit.  The  said 
Millard  shall  be  at  liberty,  in  his  discretion, 
to  remove  the  judgment  in  said  circuit  court 
into  the  supreme  court,  as  the  attorney  of  said 
Jordan,  after  judgment  in  the  said  circuit 
court,  on  the  terms  above  and  herein  men- 
tioned. The  said  Millard  is  not  to  be  respon- 
oible  for  any  judgment  that  may  be  rendered 
ag»lnat  s.ad  Jordan  in  said  cause,  if  any  shall 


be  80  rendered.  The  said  Millard  agrees  to 
sell  and  release  his  interest  in  said  land  to 
said  Jordan  for  the  sum  of  three  hundred 
doll;ii-s,  at  any  time  within  ninety  days  after 
he  shall  have  received  such  deed  from  said 
Jordan,  aa  aforesaid,  or  after  be  shall  be  en- 
titled to  such  deed  from  said  Jordan,  as  afore- 
said, and  the  said  Jordan  agrees  to  purchase 
and  pay  him  three  hundred  dollars  for  tbe 
same  upon  the  request  of  said  Millard.  Or, 
instead  of  executing  such  deed,  said  Jordan 
may  pay  the  said  Millard  three  hundred  dol- 
lars for  his  services  and  disbursements  here- 
in, and  then  he  shall  not  be  required  to  exe- 
cute such  deed.  Or  said  Millard,  instead  of  lit- 
igatinK  tite  said  matter,  may  in  bis  discretion^ 
and  is  hereby  authorized  to,  settle,  compound, 
or  compromise  with  the  said  plaintiff  ia  rela- 
tion to  said  suit  and  said  land,  and  the  claim 
of  the  respective  parties  thereto,  and  on  such 
terms  as  to  said  Millard  shall  seem  best,  anil 
may,  in  his  discretion,  compromise  by  a  di- 
vision of  said  premises  with  the  said  plaintiCF; 
and  said  Robert  agrees  to  make  and  execute, 
and  to  procure  to  he  made  and  executed  by 
his  wife,  all  necessary  and  proper  deeds,  re- 
leases, conveyances,  or  other  instruments  to 
carry  out  and  effectuate  any  such  settlement 
or  compromise  as  may  be  so  made  or  agrectd 
on  by  said  Millard  and  said  plaintiff.  And 
said  Millard  is  to  have  for  his  compensation 
one-half  of  whatever  may  be  realized  from 
said  premises  or  from  said  Julia  K.  Cutler  for 
a  release  thereof;  the  said  Robert  and  said 
Alfred  to  share  equally  in  the  land  first  men- 
tioned, or  such  part  thereof  as  may  be  held 
by  said  Robert  by  the  decision  or  determina- 
tion of  said  litigation,  or  by  agreement  and 
compromise  with  said  plaintiff,  and  in  any 
sum  that  may  be  recovered  or  received  by  or 
awarded  to  said  Robert  for  improvements  on 
the  premises  in  suit,  and  s;iid  Robert  will  at 
any  time,  on  request,  make,  execute,  sign, 
acknowledge,  and  deliver  to  said  Alfred  any 
and  all  necessary  and  proper  deeds,  releases, 
assignments,  or  other  instruments  In  writin|p 
to  carry  out  and  effectuate  this  agreement, 
but  said  Robert  is  not  to  be  faolden  to  pay 
anything  to  said  Alfred  for  such  services  or 
disbursements,  except  as  herein  provided. 

"In  witness  whereof  tbe  said  parties  have 
hereunto  set  their  hands  and  seals  tbe  day 
and  year  aliove  written. 

"  RoBKBT  Jordan,    fi"  a-l 
"A.  L.  Millard,      [l.  s.]" 

The  defendant  having  commenced  the  cut- 
ting of  timber  upon  the  prt^mlses,  the  plain- 
tiff in  the  ejectment  suit  filed  a  bill  to  re- 
strain such  action.  Mr.  Millard  interposed 
ademurrer,  and  the  injunction  was  dissolved. 
An  amended  bill  was  filed  and  another  in-' 
junction  issued,  which  was  sustained  by  the 
court.  In  1884,  Jordan,  without  the  knowl- 
edge or  consent  of  Millard,  purchased  the  in- 
terest of  Mrs.  Cutler  in  the  land  for  82,400, 
and  refused  to  carry  out  liis  contract  with 
Millard,  claiming  that  Millard  neglected  to 
bring  his  case  to  trial,  that  his  hands  were 
tied  so  he  dare  not  make  any  improvements 
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upon  the  premises,  and  tliat  he  had  frequent- 
ly urged  Mr.  Millard  to  bring  the  case  to 
trial,  and  that  he  put  him  off,  saying  to  him 
thiit  he  had  possession  and  was  all  right. 
Tliere  is  no  evidence  in  tlie  case  tiiat  he  re- 
scinded the  contract,  or  notified  Mr.  Millard 
that  he  had  done  so,  or  of  any  intention  of 
doing  so.  It  is  not  claimed  that  he  was  in- 
duced to  enter  into  the  contract  by  fraud  or 
deception,  and  it  is  not  perceived  upon  what 
ground  it  was  open  to  hira  to  rescind  the 
contract.  Millard  had  not  renounced  the 
contract,  nor  repudiated  its  binding  obliga- 
tion upon  him.  He  was  not  prosecuting  tlie 
suit,  and  threw  no  obstadcB  in  the  way  of 
its  being  prosecuted  by  the  plaintiff.  lie 
was  acting  on  the  defensive,  and  the  defense 
was  placed  in  bis  discretion. 

Each  of  the  15  requests  of  the  plaintiff  to 
instruct  the  jury  was  refused.  After  charg- 
ing the  jury  that  the  contract  was  valid,  and 
one  which  the  parties  had  a  riglit  to  make, 
and  explaining  the  terms  of  the  contract,  the 
court  instructed  the  jury  upon  the  question 
of  damages  as  follows:  "You  are  instructed 
that  if  you  And  Mr.  Millard  was  conduct- 
ing this  litigation  under  the  terras  of  the 
contract,  and  that  while  so  doing  Mr.  Jor- 
dan made  this  arrangement  of  compromise 
between  himself  and  Mrs.  Cutler,  that  then 
Mr.  Millard  would  be  entitled  to  one-tialf  of 
wtiat  was  realized  by  this  compromise  be- 
tween Mr.  Jordan  and  Mrs.  Cutler.  In  de- 
termining wliat  that  amount  is,  you  are  to 
take  into  consideration  wliat  Mr.  Jordan  paid 
to  Mrs  Cutler,  and  the  value  of  the  lands  as 
tliey  stood  at  the  time  when  that  arrange- 
ment was  made,  and  that  would  include  all 
that  was  upon  the  premises  at  that  time  by 
way  of  lixtures.  I  think  there  is  some  testi- 
mony here  as  to  some  improvements  having 
been  put  on  by  Mr.  Jordan.  The  court  in- 
structs you  that  in  determining  the  rights  of 
Mr.  Millard  here,  or  the  rights  of  these  par- 
ties, if  you  get  that  far,  you  will  award  to 
Mr.  Millard,  if  you  find  that  he  was  render- 
ing those  services  and  performing  Ids  part  of 
the  contract,  one-half  the  difference  between 
the  value  of  the  premises  at  the  time  when 
Mr.  Jordan  made  the  arrangement  with  Mrs. 
Cutler  and  the  amount  wliich  he  paid  Mrs. 
Cutler."  If  it  be  conceded  that  Mr.  Jordan 
bad  the  right  to  compromise  and  settle  the 
suit  notwitlistanding  the  authority  conferred 
upon  Mr.  Millard  to  do  so,  yet  lie  coald  not  by 
BO  doing  deprive  him  of  the  agreed  compen- 
sation. Kersey  v.  Garton,  77  Mo.  645; 
Christie  T.  Sawyer,  44  N.  H.  298. 

The  contract  is  peculiar.  We  think,  how- 
ever, that  the  parties  agreed  upon  the  money 
value  of  what  those  services  should  be  in 
case  Jordan  should  refuse  to  execute  a  deed  of 
an  undivided  lialf  of  the  premises, — namely, 
S3U0;  snd  the  jury  should  liave  been  in- 
structed that  if  Mr.  Millard  was  prevented 
from  performing  his  contract  by  the  act  of 
Mr.  Jordan  he  would  be  entitled  to  recover 
as  damages,  under  the  terms  of  the  contract, 
the  sum  of  9300.    It  follows  that  the  judg- 


ment must  be  reversed,  and  a  new   trial 
granted. 

MoBSE,  J.,  did  not  sit.    The  other  Justices 
concurred. 


BONMKR  V.  BUNAUS. 

(Supreme  Court  of  MlcMann.    July  U,  1889.> 

Master  and  Servant — Co:«thact  of  Hirino. 

1.  Ita  an  action  for  wages,  the  evidence  tended  t» 
show  that  plaintiff  was  employed  by  defendant  to- 
work  in  his  grist-mill,  and  that  the  tolls  reaeived 
were  used  by  plaintiff,  but  that  the  mill  did  but 
little  work,  and  that  defendant  knew  when  be  em- 
ployed plaintiff  that  the  earnings  of  the  mill  would 
be  entirely  insufficient  to  pay  for  plaintiff's  aerv- 
ioes.  Held,  that  an  instniotion  was  properly  re- 
fused to  the  effect  that  plaintiff  having  received 
the  entire  proceeds  of  liis  labor,  and  defendant 
having  derived  no  benefit  therefrom,  plaintiff  could 
not  recover. 

a.  The  refusal  of  an  instraotion  that  the  burden, 
of  proof  was  upon  plaintiff  to  establish  everything 
necessary  to  a  recovery  was  not  error,  where  the 
court  charged  that  plaintiff  mast  show  his  right  t* 
recover  by  a  fair  prsponderanoe  of  evidence,  to 
show  the  work  he  did,  and  ita  value,  and  to  show 
what  understanding  deffndaDt  had  of  the  matter, 
and  that  he  received  the  benefit  of  it. 

8.  An  instroction  that  the  jury  shoold  consider 
all  the  evidenoe  tonohing  the  ownerstiip  of  th* 
mill  was  properly  refused,  such  ownership  not  be- 
ing in  question. 

Error  to  circuit  court,  St.  Joseph  county; 
Pealer,  Judge. 

Action  by  George  Bonner  against  Eli  O. 
Runals.  Judgment  was  given  for  plaintiff,, 
and  defendant  brings  error. 

A.  if.  Graham,  for  appellant.  T.  O.  Car- 
penter, for  appellee. 

Champlin,  J.  Tliis  action  was  brought  to 
recover  wages  which  the  plaintiff  claims  de- 
fendant owes  him  at  an  agreed  price  per 
month,  and  also  for  money  paid  to  the  use  of 
defendant,  and  at  his  request.  The  plea  waa 
the  general  issue.  Some  exceptions  were 
taken  to  the  rulings  of  the  court  upon  the  ad- 
mission of  testimony,  but  we  think  tlie  tes- 
timony was  properly  admitted.  The  defend- 
ant's counsel  insists  that  his  fourth,  sixth, 
tenth,  and  thirteenth  requests  to  charge 
should  have  been  given.  These  requests 
were  as  follows:  "(4)  In  this  cause,  it  being 
shown  by  the  plnintiff  that  be  received  the 
entire  proceeds  of  his  labor,  and  the  defend- 
ant received  no  beneflt  from  the  labor  of  the 
plaintiff,  therefore  the  plaintiff  cannot  re- 
cover. (6)  For  the  repairs  alleged  to  have 
been  done  on  the  property  plaintiff  cannot  re- 
cover, as  it  appears  that  he  is  not  the  man 
that  did  them,  and  the  man  who  did  was  t» 
receive  his  pay  out  of  the  profits  of  the  mill. 
( 10)  The  burden  of  proof  is  on  plaintiff  to 
establish  everything  necessary  to  a  recovery 
in  this  action.  (13)  The  jnry  are  to  consider 
all  the  evidence  in  the  case  touching  the  own- 
ership and  possession  of  the  mill,  and  wliether 
defendant  ever  bad  anything  to  do  with  th& 
mill  in  any  way." 

The  fourth  request  was  properly  refused. 
The  testimony  intro<luced  In  behalf  of  plain- 
tiff tended  to  show  that  defendant  engaged- 
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the  services  of  the  plaintiff  ns  a  miller  to 
work  in  a  grist-mlll.  Tlie  mill  was  old,  and 
out  of  repair,  and  did  but  little  work.  It  was 
a  grist-mill,  and  the  tolls  received  were  used 
by  plaintiff,  as  he  claimed  and  testified,  by 
direction  of  defendant.  Defendant  knew 
when  he  employed  the  plaintiff  tliat  the  earn- 
ings of  the  mill  would  be  entirely  insufficient 
to  pay  for  the  services  of  the  plaintiff,  and 
some  testimony  was  introdnced  tending  to 
prove  that  defendant  designed  very  shorlly  to 
put  in  improved  machinery,  and  Ihorouglily 
repair  the  mill.  Whettier  the  pltuntiff  re- 
ceived the  entire  proceeds  of  the  mill,  or 
whelher  the  defendant  received  no  beneflt 
from  the  labor  of  plaintiil,  was  irrelevant, 
under  the  plaintiff's  theory  of  the  case. 

The  sixth  request  was  properly  refused, 
and  the  subject-matter  was  covered  by  the 
charge  as  ^Iven.  The  court  charged  the  jury 
"that  the  burden  rests  upon  the  plaintiff  in 
'this  case  to  show  his  right  to  recover  by  a  fair 
'Preponderance  of  evidence,  to  show  the  work 
he  did,  to  show  what  it  was  worth,  to  show 
what  understanding  defendant  had  of  the 
matter,  that  he  did  this  work  with  his  knowl- 
edge, with  his  approval,  and  that  he  received 
the  benefit  of  it."  This  sufficiently  covered 
the  tenth  request. 

The  thirteenth  reqneat  was  properly  re- 
fused. The  ownership  of  the  mill  was  not  in 
question  in  this  suit.  The  occupan<7  of  the 
mill  by  plaintiff,  as  the  employ^  of  defendant, 
was  submitted  to  the  jury  under  proper  in- 
structions. The  questions  involved  ware 
mainly  questions  of  fact,  which  were  sub- 
mitted to  the  jury  under  instructions  which 
were  in  every  respect  proper,  and  the  jury 
have  settled  those  questions  in  favor  of  the 
plaintiff.  As  determi  nations  of  fact  they  are 
binding  upon  this  court.  The  judgment  is 
affirm^. 

Morse,  J.,  did  not  sit.  The  other  justices 
concurred. 


Saumdbbs  o.  Township  of  Gun  Plains. 

(Supreme  Court  of  MicMQaru    Julr  U.  1886.) 
DanoirvB  Sidcwaixs. 

An  approach  to  a  bridgpa  was  of  dirt,  with  a 
stone  wall  on  eaoh  side.  Stringers  were  laid  on 
the  dirt,  and  a  plank  walk  laid  on  the  stringers  for 
foot  passengers.  Plaintiff  was  injured  by  a  defect 
in  tills  walk.  HeM,  that  it  was  a  sidewalk,  and  no 
part  of  the  bridge  proper,  or  of  the  approaoh  to 
the  bridge;  and  as  at  the  time  of  the  accident  mu- 
nicipalities in  Michigan  were  not  liable  for  injuries 
caused  by  defective  sidewalks,  plaintiff  could  not 
recover. 

Error  to  circuit  court,  Allegan  county; 
Arnold,  Judge. 

B.  J.  Anderson,  for  appellant.  /.  V.  Rog- 
ers, for  appellee. 

MoRSB,  J.  The  plaintiff,  a  married  wo- 
man, residing  in  the  village  of  Plainwell,  in 
Allegan  county,  on  the  29th  day  of  Novem- 
ber, 1886,  was  severely  injured  by  afall  which 
she  received  upon  a  walk  built  upon  the  ap- 
proach to  a  bridge  across  the  Kalamazoo  river. 


In  this  suit  she  recovered  a  judgment  agaiust 
the  defendant  township,  whose  duty  It  whs  to 
keep  the  said  bridge  in  good  repair,  and  rea- 
sonably fit  and  safe  for  travel,  in  the  circuit 
court  for  the  county  of  Allegan,  before  a  jury, 
in  the  sum  of  $2,000.  Various  objections 
are  urged  In  this  court  against  tbe  judgment, 
but  in  the  view  which  we  take  of  tbe  case  it 
.  will  be  necessary  to  notice  but  one  of  them. 
It  is  conceded  that  this  accident  was  occa- 
sioned by  theconditlun  of  a  walk.  This  was, 
in  fact,  a  sidewalk  built  of  plank  upon  the 
approach  to  the  bridge,  which  approach  was 
made  of  dirt.  One  end  of  this  plank  walk 
connected  with  the  bridg^,.and  the  other  with 
the  sklewalk  on  tbe  street  leading  to  tbe 
bridge  in  tbe  village  of  Plainwell.  There 
was  a  stone  wall  running  from  the  abutment 
of  the  bridge  to  the  bank  on  each  side,  and 
this  was  filled  in  with  dirt,  making  an  ap- 
proiich  to  the  bridge.  This  dirt  approach 
was  on  a  level  from  wall  to  wall.  On  each 
side  stringers  were  laid  on  tbe  dirt,  and  a 
phink  walk  laid  upon  the  stringers  for  the  ac- 
commodation of  foot  passengers.  It  was  upon 
one  of  these  walks  that  tbe  plaintiff  received 
her  injury.  There  is  no  dispute  as  to  this,  al- 
thoagh  there  is  some  contention  as  to  wheth- 
er the  spot  where  tlie  accident  occurred  was 
on  the  approach  to  the  bridge  or  not.  If  not 
on  the  approach,  it  is  conceded  that  the  town- 
ship of  Gun  Plains  is  not  liable,  as  the  streets 
in  tlie  village  of  Rainwell  are  under  the  care 
and  control  of  the  village.  There  is  a  sidtv 
walk  on  the  bridge  on  each  side  for  foot  pas- 
sengers, and  the  sidewalk  where  plaintiff  was 
injured  is  the  connecting'  link  between  the 
sidewalk  on  the  bridge  and  the  sidewalk  on 
tbe  street.  At  the  time  of  this  aoeident  mu- 
nicipalities in  this  state  were  not  liable  for 
injuries  received  on  accountof  defective  side- 
walks. It  is  our  opinion  that  this  walk  was 
a  "sidewalk"  In  fact  and  in  law,  the  same 
exactly  as  a  sidewalk  upon  the  street,  and  was 
not  a  part  ot  the  approach  proper  to  the 
bridge,  or  the  In-idge,  any  more  than  a  plank 
sidewalk  on  the  street  would  be  a  part  of  tbe 
street.  It  was  built  and  nsed  for  the  same 
purposes,  to- wit,  for  the  aeoommodation  of 
foot  passengers.  The  court  should  have 
charged  the  jury  as  requested:  "It  appears 
from  the  plaintiff's  undisputed  testimony 
that  the  injury  complained  of  was  caused  by 
a  d  ef  ecti  ve  sidewalk,  and  iience  she  can  not  re- 
cover ;  and  such  would  be  tbe  case  even  though 
the  sidewalk  was  upon  the  approach."  The 
judgment  is  reversed,  with  eosta  of  both 
courts,  and  a  new  trial  granted. 


LONO,  J. 
concurred. 


did  not  sit    The  other  justices 


Sticwabt  v.  Sfbaqub  et  al. 
{Supreme  Court  of  MleMgmi.    Jtlj  11, 1880.) 

LsASia — BvioTioN— SuxEBanaa. 
I<essea8  under  a  lease  for  a  term  of  year*  mads 
an  assignment  before  the  expiration  of  the  tena, 
and   were  adjudged  bankrupts.    The  assignee  in 
bankruptcy  surrendered  the  premises  to  Hkkh 
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7ith  the  naderstandlng  that  It  should  trot  affect 
he  leaaor's  rights  against  the  estate,  but  there 
vaa  no  a^eement  or  uaderstanding  in  regard  to 
he  UabilitT  of  the  lessees  personally.  The  lessor 
hen  leased  the  premises  to  others.  Held,  that 
his  did  not  amount  to  an  eriotion  of  the  lessees, 
lor  to  a  surrender  of  the  remalDdar  of  the  term, 
itewart  v.  Sprague,  38  N.  W.  Rep.  678,  foUowed. 

Error  to   circmit  conrt,   Wayne    eoanty; 

lEOKOK  G.'lRTNER,  Ju«ige. 

Wm.  J.  ffray,  for  appellant  Spmgne. 
"ytckinaon,  Thurber  d}  Hosmer,  for  appellant 
xillis.    Jame$  H.  Poutut,  for  appellee. 

Morse,  J.  Wlien  this  case  was  here  be- 
ore  we  said:  "The  ancontradlcted  testimony 
n  the  case  shows  cunclusl  vely  that  there  whs 
leitheran  eviction  nor  an  unconditional  snr- 
ender.  The  defendants  were  in  possession 
>y  themselves  and  assignees,  November  1, 
878,  when  the  building  was  voluntarily 
.bandoned  and  surrendered'  by  them  and 
heir  assignees.  The  plHlntiff  made  no 
.greement  to  receive  the  bnilding,  and'  re- 
ease  them  from  their  obi  gation  on  the 
ease;  and  no  claim  of  this  kind  is  made  ex- 
ept  from  their  claim  that  Wiey  have  no  no- 
ice  that  the  plaintiff  Intended  to  hold  them 
br  the  rent.  As  we  have  before  stated,  the 
easing  to  Fales  Sk  Co.  was  for  the  benefit  of 
he  defendants  tliemseives,  and  it  did  not 
mount,  in  law,  tu  a  release  of  the  plain- 
ift's  claim  against  them. "  See  Stewart  v. 
Iprsigue,  38  N.  W.  Rep.  673.  Upon  a  sec- 
ond trial,  now  brougtrt  here  fbr  review,  the 
ircuit  judge,  under  the  impression  tliat  the 
vidence  was  snbstmitially  the  same  as  at 
he  first  trial,  directed  a  verdict  fortheplain- 
itr  in  the  sum  of  $2,396.  We  do  not  con- 
ider  it  necessary  to  set  oat  the  facts  in  the 
ase,  or  the  points  of  controversy  between 
he  parties,  as  a  full  statement  will  be  found 
n  our  opinion  reported  as  above  noted.  It 
s  claimed  by  the  counsel  for  the  defendants 
hat  the  present  record  contains  new  and 
mportant  evidence,  given  by  Mr.  Henry  A. 
larmon,  directly  contradicting  plaintiff's 
aaln  witness  as  to  the  circumstances  under 
vhich  the  keys  were  delivered  to  and  accept- 
d  by  the  plalntifTs  son  and  agent  8.  W. 
>tewiirt.  Mr.  Harmon  was  not  a  witness  on 
he  first  trial,  and  his  testimony,  given  for 
he  first  time  on  the  last  trial,  it  is  claimed, 
liows  tliat  8.  W.  Stewart  accepted  the  keys 
f  the  store,  Harmon  then  holding  possession 
s  assignee  in  bankruptcy  of  the  defendants, 
vith  the  sole  and  only  condition  that  it 
honid  not  prejudice  plaintiff's  claim  agsinst 
he  bankrupts'  estate,  and  thnt  nothing  was 
aid  as  to  any  claim  against  the  defendants 
•ersonally.  We  have  carefully  examined  the 
estimony  of  Mr.  Harmon,  and  can  find  noth- 
ng  therein  to  change  the  situation  or  the 
iglits  of  the  paiiies  as  shown  by  the  first 
rial.  Mr.  Harmon,  it  will  be  remembered, 
epi-esented  the  defendants  as  their  assignee 
ipon  their  voluntary  petition  in  bankruptcy, 
le  testifies  that  he  did  not  act  for  them,  or 
ither  of  them,  except  as  the  assignee  in 
)ankruptcy  appointed  by  the  court.  He 
v.42>f.w.no.  15— 1)9 


paid  rent  under  the  lease,  and  by  its  terms, 
during  his  occupancy  of.  tlie  building.  He 
says  that  he  wanted  to  turn  over  the  keys  of 
the  store  in  order  that  the  estate  might  es- 
cape the  liability  for  the  rent.  "Mr.  Stewart 
claimed  that  he  could  hold  the  estate  for  the 
balance  of  tfie  term,  or,  if  he  re-rented  it, 
could  hold  the  estate  for  any  deficiency  that 
might  arise.  I  claimed  he  had  no  such  right, 
and  that  he  had  no  claim  provable  against 
the  estate  in  bankruptcj'.  I  surrendered  the 
keys,  and  he  accepted  them  with  the  under- 
standing that  whatever  right  of  this  sort  he 
did  have  should  not  be  prejudiced  by  his  ac- 
tion in  receiving  the  keys.  Question.  Thai; 
is,  any  claim  that  he  hud  against  tlie  estate 
should  not  be  prejudiced?  Anstoer.  Any 
claim  that  he  had  against  the  estate.  If  he 
had  any  right  to  prove  any  claim,  the  accepf>' 
ance  of  the  keys  should  not  prejudice  that 
riglit.  Q.  Was  there  any  undersbmding  or 
agreement  on  your  part  that  his  acceptance 
of  the  keys  should  not  prejudice  any  rightf 
he  might  have  against  the  bankropts  person" 
ally,  or  either  of  them  ?  A.  I  have  no  recol' 
lection  about  anything  being'  said  aboatf 
claims  against  the  bankrupts  personally. 
Certainly  there  ma  no  agreement  about  it. 
Q.  You  never  agreed  that  his  acceptance  of 
the  keys  should  not  prejadice-  any  rights  he 
might  have  against  the  bankrupts  perBonal' 
ly?  A.  No;  I  never  made  any  such  agree- 
ment certainly."  On  cross'^.vaini nation  h« 
testified  fliat  be  was  not  the  agent  of  the  de* 
fendants  personally,  and-  had  nothing  to  do* 
with  or  for  them  except  in  hisoiflclal  relation 
as  assignee  in  bankruptcy.  "Q.  And  yoa 
went  to  Mr.  Stewnrt,  and  tendered  back  the 
key,  and  Mr.  Stewart  declined  to  acc^  it, 
or  demurred  or  objected  to  accepting  or  do- 
ing anything  that  would  ia  any  wise  impair 
any  of  his  rights;  and,  so  far  as  you  were 
concerned,  speaking  for  the  estate,  as  I  un- 
der^tiind  you,  you  said  that  that  should  not 
in  any  wise  prejudice  him  as  to  that?  A. 
Well,  that  is  substantially  as  I  understood  the 
facts  to  be,  although  a  little  broader  than  ray 
recollection  of  his  claim  to  me  was.  Q.  You 
say,  as  I  understood  yon,  the  matter  as  to 
tlie  liability  of  Messrs.  Glllis  &  Sprague  to 
him  was  not  broached  either  by  him  or  by 
you  to  him  ?  A.  That  ia  my  recollection  of 
the  transaction.  Q.  Yon  yourself  did  not 
obtain  possession  from  OilUs  &  Sprague?  A. 
1  did  not.  Q.  You  obtained  possession,  did 
you  not,  through  Francis  O.  Russell,  who 
was  the  common-law  assignee  preceding  yon? 
A.  That  is  the  fact.  Q.  And  he  had  been, 
so  far  as  yon  ascertained,  in  actual  possession 
under  his  common-law  assignment,  for  a 
short  period?  A.  I  so  understood  it."  The 
purport  of  Harnien's  testimony  is  that  he 
was  anxious  to  surrender  the  keys  that  the 
estate  might  escape  liability,  and  that  Stew- 
art would  not  receive  them  except  on  condi- 
tion that  he  waived  none  of  his  rights,  as  far 
as  the  estiites  of  the  bankrupts  were  con-  . 
cerned,  and  he  agreed  that  this  should  be  the 
condition  of  the  acceptance  of  tl:|emp.  Xle^jp 
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had  no  right  to  make  any  further  af^reement, 
and  does  not  recollect  that  any  further  condi- 
tion was  required. 

As  we  said  when  the  case  was  here  before: 
"The  record  does  not  sliow,  and  it  is  not 
claimed,  that  the  plaintiff  ever  accepted 
either  Kussell  or  Harmon  as  tenants,  and 
agreed  to  release  the  defendants  from  the 
covenants  of  their  lease.  While  Uussell  and 
Harmon  piiid  some  rent  to  tlie  plaintiff,  they 
did  it  as  their  assignees,  and  the  defendants 
Still  remained  liable  for  the  amount.  Wiien 
Harmon  finally  abandoned  the  building,  it 
was  for  the  benefit  of  the  lessees  that  the 
plaintiff  re-rented  the  premises  to  Fales  & 
Co.,  and  tltis  act  did  not  release  the  defend- 
ants from  the  payment  of  any  deficiency  that 
miglit  arise. "  It  will  be  seen  that  there  was 
no  agreement  that  the  lease  should  be  sur- 
rendered, and  the  defendants'  counsel  admit 
that  it  could  not  be  surrendered  witliout  a 
mutual  agreement.  But  he  claims  that  the 
question  whether  or  not  there  was  an  evic- 
tion should  have  been  submitted  to  the  jury. 
As  far  as  an  eviction  is  concerned,  the  testi- 
mony of  Mr.  Harmon  lias  no  tendency  to 
show  one;  and  it  is  not  claimed  that,  outside 
of  Harmon's  evidence,  tlie  record  is  substan- 
tially different  from  what  it  was  when  first 
before  us.  The  argument  of  defendants' 
counsel  that  the  action  of  plaintiff  in  receiv- 
ing the  keys  and  afterwards  re-renting  the 
store  to  Fales  &  Co.  was  an  eviction  is  but 
a  repetition  of  the  argument  made  when  the 
case  was  first  here.  We  think  our  former 
opinion  disposes  of  it,  and  see  no  reason  now 
for  changing  our  views  as  there  expressed. 
Tlie  court  was  right  in  taking  our  former 
ruling  as  the  law  of  the  case,  and  the  judg- 
ment will  be  affirmed.  The  other  justices 
concurred. 


Sullivan  «.  Sullivan. 
{Supreme  Court  of  JiUchigan.    July  U,  1889.) 

BaUS — ^DbLIVERT — RiSCIBBION. 

1.  Plaintiff  sold  to  the  firm  of  R.  &  M.  certain 
whisky.    After  purchase  the    purchasers    tele- 

fraphed :  "  Cancel  order.  WiU  explain  by  mail. " 
lalntiS  answered  that  the  goods  were  shipped ; 
"receive  and  wait  further  advice."  R.  then  tele- 
graphed: "R.  &  M.  failed  to-day.  Qoods  not 
opened. "  M.  testified  that  when  the  goods  were 
received  they  were  placed  apart,  to  be  kept  for  the 
vendor,  as  requested.  R.  testified  that  notwith- 
standing the  telegram  the  goods  were  put  in  the 
common  stock,  and  sold  to  defendant.  The  court 
charged  that  if  the  firm  treated  the  goods  as  their 
own  plaintiff  could  not  recover  in  trover,  but 
that,  If  they  were  treated  as  the  goods  of  plaintiff, 
he  could  recover.  Held,  that  the  iDstruotioo  was 
proper,  and  it  was  immaterial  whether  the  con- 
tract was  made  in  Ohio  or  Michigan. 

2.  If  the  title  to  the  goods  was  not  in  R.  &  M.  at 
the  time  of  the  sale  to  defendant,  the  latter  got  no 
title,  and  plaintiff  could  recover. 

Error  toclrcuit  court,  Wayne  county;  Bre- 
vooHT,  Judge. 

For  statement  of  the  case  and  former  opin- 
ion, see  38  N.  W.  Bep.  472. 

Corliss,  Andrus  A  Leete,  for  appellant.  S. 
6.  Stecenson,  for  appdlee. 


Long,  J.  This  case  was  heard  at  the  June 
term  of  this  court,  1688,  and  is  reported  in 
38  N.  W.  Bep.  472.  In  that  trial  the  plain- 
tiff bad  verdict  and  judgment,  wliicb  were  re- 
versed on  the  liearing  here,  and  the  case  re- 
manded for  a  new  trial.  The  facts  were 
fully  stated  in  the  opinion  by  Mr.  Justice 
Campbell  as  they  appeared  upon  that  rec- 
ord. It  is  claimed  by  the  plaintiff  at  the 
present  hearing  that  on  the  first  trial  in  the 
court  below  they  were  unable  to  procure 
the  testimony  of  Mr.  McCarney,  which  is  now 
produced,  and  that  it  now  appears  that  Byan 
&  McCarney  received  and  hdd  the  goods  as 
the  property  of  the  plaintiff,  and  not  as  their 
own,  and  that  there  was  ample  evidence  to 
warrant  this  conclusion.  Another  conten- 
tion is  the  same  as  in  the  former  hearing, 
tliat  the  contract  was  not  an  Ohio  contract, 
but  a  Michigan  contract,  and  one  controlled 
by  the  laws  of  Michigan.  At  the  close  of  the 
testimony  the  counsel  for  defendant  asked 
the  court  to  take  the  case  from  the  jury  on 
the  ground  that  the  plaintiff  had  failed  to 
make  out  his  case;  that  it  was  an  Ohio  con- 
tract; and  that  it  was  a  completed  sale  as 
soon  as  the  goods  were  shipped;  and  that 
Byan  &  McCarney  received  the  goods  under 
the  contract.  This  the  court  refused,  but 
instructed  the  jury  that  if  at  the  time  the 
goods  were  received  by  Byan  &  McCarney  they 
paid  the  $4.50  for  freight,  and  mingled  them 
with  their  stock,  and  turned  tliem  out  in  good 
faith  to  the  defendant,  then  the  plaintiff  could 
not  recover;  but  if  they  were  not  so  received 
under  the  contract,  and  not  sold  in  good  faith 
by  Byan  &  McCarney,  they  remained  the  goods 
of  the  plaintiff,  and  for  which  he  should  re- 
cover. The  defendant  asked  the  court  to  in- 
struct the  jury:  "(1)  It  appears  from  the  ev- 
idence that  the  goods  were  verbally  ordered 
at  Detroit  in  tlie  usual  course  of  trade  on 
credit,  and  that  the  plaintiff  went  to  Ohio, 
and  there  shipped  the  goods  in  accordance 
with  the  terms  of  the  sale;  and  under  the  de- 
cision of  the  supreme  court  in  this  case  the 
contract  was  an  Ohio  contract,  and  the  sale 
completed  when  the  goods  were  shipped.  The 
plaintiff  cannot,  therefore,  recover,  and  your 
verdict  must  be  for  the  defendant.  (2)  It 
appeara  by  the  evidence  that  the  goods  were 
ordered  in  the  usual  course  of  trade,  on 
credit,  and  were  shipped  by  plaintiff  from 
Cincinnati,  in  accordance  with  the  terms  of 
tiiesale,  when  he  received  the  telegram  from 
Byan  &  McCarney  canceling  the  order,  to 
which  he  replied,  'Goods  shipped  on  the  2Ist 
inst.  Beceive  and  hold  for  further  advice.' 
Byan  &  McCarney  received  and  accepted  the 
goods,  paid  the  freight  upon  them,  and  placed 
Iheiu  in  their  store;  and  it  does  not  appear 
by  the  evidence  that  the  minds  of  the  parties 
ever  met  to  change  or  vary  the  terms  of  the 
original  contract.  (3)  It  is  admitted  that 
liyan  &  McCarney  received  the  goods,  and 
paid  tiie  freight  on  them,  and  put  them  in 
theirstore;  and  if  you  find  from  the  evidence 
that  they  treated  them  as  a  part  of  their  own 
goods,  and  defendant  purchased  in  good  faitli. 
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the  plaintiff  cannot  recover,  and  your  verdict 
roust  be  for  the  defendant.  (4)  If  you  find 
from  the  evidence  that  John  C.  Sullivan 
bought  the  goods  in  good  faith,  witliout 
knowledge  of  plaintiff's  claim,  he  is  a  bona 
fide  purchaser  without  notice,  and  your  ver- 
dict must  be  for  the  defendant."  These  re- 
quests the  court  refused  to  give  in  charge  to 
the  jury,  except  the  third,  which  the  court 
substantially  gave  in  its  general  charge.  The 
question  whether  it  was  a  Michigan  or  an 
Ohiocontract  does  not  now  become  important, 
in  the  view  we  take  of  the  case  presented  on 
this  record. 

The  testimony  of  McCarney,  which  was 
not  in  the  former  case,  now  presents  issues 
which  were  not  then  raised.  Mr.  McCarney 
was  not  called  as  a  witness  on  the  former 
trial.  He  is  now  produced,  and  testifies  that 
be  learned  of  the  agreement  to  purchase  the 
whisky  from  his  partner,  Mr.  Ryan,  and 
that  on  February  26,  1887.  Byan  &  McCar- 
ney sent  a  telegram  to  plaintiff  as  follows: 
"Cancel  order.  Will  explain  by  mall."  The 
goods  were  then  in  Detroit,  or  on  their  way 
there,  having  been  shipped  before  that  date 
by  plaintiff.  In  reply  to  this  the  plaintiff 
telegraphed  them:  "Whisky  shipped  you  on 
21st  inst.  Beceive  and  hold  until  further 
advised."  McCarney  says  that  on  receipt  of 
this  telegram  he  took  the  whisky  from  the 
warehouse,  and  paid  the  freight  upon  it;  that 
this  was  done  in  obedience  to  the  request  of 
plaintiff  contained  in  his  telegram.  From 
Mr.  McCiirney's  testimony  it  appears  that 
these  whiskies  were  taken  to  their  place  of 
business,  but  were  not  put  in  the  store-room 
with  the  other  liquors,  but  in  what  was  called 
the  "middle  room;"  that  he  afterwards  sold 
out  his  interest  in  the  business  to  Mr.  Charles 
E.  Beynolds,  but  exempted  these  barrels  from 
the  sale,  advising  Reynolds  that  they  be- 
longed to  Sullivan,  of  Cincinnati;  that  the 
reason  he  canceled  the  order  was  that  his 
firm  did  not  need  the  whisky,  and  were 
somewhat  financially  embarrassed.  Mr.  Mc- 
Carney says  that  a  few  days  thereafter  he  re- 
ceived the  letter  from  plaintiff.  This  letter 
is  not  produced,  however,  and  its  contents 
not  disclosed.  If  the  testimony  of  McCarney 
is  to  be  believed,  then  the  firm  of  Ryan  & 
McCarney  acted  upon  the  theory  that  the 
purchase  and  sale,  though  binding  upon  the 
parties  by  the  selection  of  the  whiskies  in 
Ohio,  was  abandoned  and  rescinded,  and 
thereafter  held  as  the  property  of  the  plain- 
tiff, and  treated  as  such.  Tliis  was  contra- 
dicted by  Mr.  Ryan,  who  was  called  as  a  wit- 
ness for  the  defendant.  Mr.  Ryan  testified 
thxt  they  received  the  whisky  in  the  usual 
cuurse  of  their  business,  and  that  it  was 
placed  with  their  other  goods,  and  that  he 
sold  them  to  the  defendant;  that  the  firm 
owed  defendant  on  account  the  sum  of  $215: 
and  the  two  barrels  of  whisky  were  turned 
over  to  him  for  95  more  than  this  bill,  which 
defendant  paid  in  cash  to  him.  It  appears 
that  on  the  same  day  this  sale  is  claimed  to 
bave  been  made  to  the  defendant  Ryan  him- 


self directed  one  John  Boe,  who  was  former* 
ly  in  the  employ  of  defendant  in  his  cigar 
business,  to  telegraph  the  plaintiff  and  the 
other  creditors  of  Ryan  &  McCarney  that  the 
firm  had  failed,  and  Roe  sent  the  following 
telegram:  "Ryan  &  MoCarney  failed  to-day. 
Goods  not  opened.  [Signed]  E.  Btan." 
Mr.  Ryan  says  that  he  was  not  aware  that 
the  words,  "Goods  not  opened,"  (ippeared  in 
the  telegram,  and  that  the  teleg^m  was  sent 
to  plaintiff  after  he  had  sold  the  whisky  to 
the  defendant.  The  issue  of  fact  was  there- 
fore squarely  made  by  the  testimony  of  Mc- 
Carney ( which  was  not  in  the  form  record) 
and  Ryan  as  to  whether  there  was  an  accept- 
ance of  the  cancellation  of  the  order  upon 
which  Ryan  &  McCarney  acted.  According 
to  the  testimony  of  McCarney,  the  firm  treat- 
ed the  whisky  as  belonging  to  the  plaintiff, 
and  took  it  from  the  warehouse  to  hold  for 
him  in  accordance  with  the  instructions  con- 
tained In  plaintiff's  telegram;  while  Ryan's 
claim  is  that,  notwithstanding  this  telegram 
to  cancel  the  order,  and  the  plaintiff's  di- 
rection in  answer  thereto  to  hold  until  fur- 
ther advised,  the  firm  treated  the  whisky  as 
their  own,  mixed  it  with  their  own  goods, 
and  made  the  sale  in  good  faith  to  the  defend- 
ant. This  became  a  question  of  fact  for  tbo 
jury,  anderall  the  circumstances,  and  is  tiie 
controlling  fact  in  the  case,  whether  the  con- 
tract  was  completed  in  Michigan  or  Ohio. 
If  this  was  fairly  submitted  to  the  jury,  then 
the  other  facts  contained  in  the  defendant's 
request  to  charge  were  wholly  immaterial, 
and  the  refusal  of  thecouit  to  give  them  was 
not  error  prejudicial  to  the  defendant. 

The  court  instructed  thejary:  "Xow,  gen- 
tlemen, the  question  which  1  submit  to  you 
is  this:  At  the  time  these  goods  were  r^ 
ceived  here  by  Ryan  St  McCarney,  did  they 
accept  them  in  the  usual  course  of  trade  In 
their  business  ?  Did  they  treat  the  goods  as  a 
part  of  their  own  goods?  And  if  they  did, 
then,  gentlemen,  the  plaintiff  cannot  recover. 
But  if,  on  the  other  hand,  gentlemen,  aft- 
er weighing  all  the  evidence,  and  giving 
it  such  consideration  as  you  think  It  en- 
titled to,  you  come  to  the  conclusion  that 
Ryan  &  McCarney  did  not  treat  these  goods 
as  their  own,  then  your  verdict  shall  be  for 
the  plaintiff. "  We  think  this  was  a  fair  sub- 
mission of  the  question,  and,  that  fact  being 
found,  the  other  questions  become  unimpor- 
tant. Some  question  is  raised  by  counsel  for 
appellant  about  the  manner  of  proving  the 
contents  of  these  telegrams.  We  do  not, 
however,  think  tliere  is  any  force  in  objec- 
tions made,  and  shall  not  discuss  them.  The 
question  of  the  good  faith  of  the  defendant 
in  the  purcliase  is  not  involved.  If  the  title 
to  the  goods  was  not  in  Ryan  &  McCarney  at 
the  time  of  the  pretended  sale  to  the  defend- 
ant, then  the  defendant  got  no  title,  and 
plaintiff  had  a  right  of  recovery.  This  was 
settled  by  the  finding  of  the  jury  upon  the 
other  questions.  The  judgment  of  the  court 
below  must  be  affirmed,  with  costs.  The 
other  justices  concurred.  ,  . 
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Johnson  v.  Speab. 
{Supreme  Court  of  Mlchlgnn.    July  11, 18S9.) 

NSGUQSN-CE— DA.XGEKOU3  FkEMISES— MlBTE^  AXD 

Sektast. 
Defendant  had  a  contract  trith  W. ,  by  which  the 
latter  unloaded  coal  from  vessels  on  defendant's 
dock  at  a  certain  rat«  per  ton,  and  hired  the  mea 
necessary  for  the  worl^  while  defendant  furnished 
the  hoisting  apparatus,  by  meaos  of  which  backets 
of  coal  weighlne  about  250  pounds  were  elevated 
from  the  vessePB  bold.  About  lO.UOO  tons  of  coal 
were  elevated  in  the  oourse  of  a  season.  A  chain 
was  used  as  a  part  of  tho  apparatus,  and  when  new 
chains  were  needed  they  were  supplied  by  defend- 
ant The  ohiOn  had  broken  several  times.  3eld, 
tbatdefendant  was  liable  to  an  employ'^  of  W.,  in- 
jured through  the  In-eakinK  of  the  chain  while 
working  in  the  hold,  if  defendant  could  have 
known  oj  inspection  that  the  chain  was  InsulH- 

ViBBt. 

Error  to  circuit  court,  Marqnetts  county ; 
Obant,  Judge. 

Action  by  Jolin  Johnson  Rgnlnst  Frank  B. 
Spear.  Jiidgfinent  was  given  for  defen<bint, 
ind  plaintiff  brings  eiTor. 

Hoyden  tt  Young,  for  appellant.  Ball  A 
Hunscom,  for  appellee. 

CBAlfn:.m,  J.  Johnson  Was  injured  while 
unloading  coal  from  a  vesspl  moured  at  de- 
fendant's dock.  The  defendant  owns  a  coal- 
dock  in  the  city  of  Marquette,  and  during  the 
netuon  of  navigation  large  quantities  of  oonl 
are  unloaded  thereon  from  vesseb.  The  Tessel 
«rew8  liave  nothing  to  do  with  unloading  the 
cargoes,  which  vna  done  by  means  of  a  small 
engi  ne  and  apparatus  belonging  to  defendant, 
pkced  on  the  dock,  and  operated  by  an  engi- 
neer employed  by  defendant,  by  means  of 
which  large  iron  buckets  loaded  with  ooal  in 
the  hold  of  the  vessel  were  hoisted  out  of  the 
hold,  elevated  to  a  platform,  and  dumped  in- 
to barrows,  and  wheeled  to  different  plaoee 
upon  the  dock.  With  the  engine,  and  as  a 
part  of  the  appliance  used  for  hoisting  coal, 
tind  furnished  by  defendant,  was  used  a  chain 
about  80  feet  long.  The  links  were  from  g 
to  I  inch  round  Iron  when  the  chain  was  new. 
One  end  of  the  chain  was  made  fast  to  a 
drum,  the  other  end  being  fastened  to  a  rope 
which  ran  through  pulleys  fastened  to  blocks 
in  the  rigging  of  the  vessel,  nearly  over  the 
hatchways,  and  to  this  rope  the  buckets  were 
attached,  which  were  filled  in  the  hold  of  the 
vessel,  and  dntwn  up  by  the  engine  to  the 
platform.  The  chain  would  be  alternatety 
wound  about  the  drum  and  unwound  in  the 
woik  of  hoisting  and  lowering  the  buckets. 
The  weight  of  a  bucket  tilled  with  coal  is 
about  250  pounds.  For  the  last  five  yeara 
the  defendant  has  unloaded  at  his  dock  10,- 
000  tons  of  coal  a  year.  For  the  season  of 
1887  the  defendant  had  a  verbal  contract 
with  one  George  Walkins  for  unloading  coal. 
The  defendant  testified  that  "the  terms  of 
that  contract  were:  Twenty-one  cents  a  ton 
on  coal  taken  from' the  vessel  and  put  on  the 
dock, — slioveled,  hooked  on,  dumped,  and 
wheeled  and  put  on  the  dock  at  my  satisfac- 
tion,— and  twenty-five  cents  a  ton  on  brick. 
That  is  all  tliere  was  to  the  contract.  I  fur- 
nished engine,    wbeelbaiTOWs,  plank,   plat- 


form, and  horses.  He  famished  the  shovels. 
The  engine  and  dram  included  the  chain  also. 
Mr.  Watkins  hired  the  men  necessary  to  do 
the  work."  Mr.  Watkins  also  teatitied  that 
the  terms  of  tlie  contract  were  that  Mr.  Spieiir 
should  furnish  engine,  wheelbarrows,  planks, 
and  everythiug  except  shovels.  He  (Wat- 
kins) hired  bis  own  men  and  dischai^ged 
them.  It  appears  that  Mr.  Berry,  the  en- 
gineer, worked  for  Mr.  Spear,  who  also  em- 
ployed a  foreman  by  the  name  of  Taylor,  to 
see  that  the  work  was  properly  done,  but  he 
bad  nothing  to  do  with  the  men  in  unloading. 
Nothing  was  said  in  the  contract  between 
Mr.  Spear  and  Mr.  Watkins  as  to  who  should 
keep  the  appanitus  used  for  hoisting  in  re- 
pair and  flt  for  use.  Mr.  Spew  testified  that 
it  was  his  place  to  buy  new  chains  when  the 
old  ones  were  worn  out;  that  be  was  to  be 
notified  of  the  need  by  the  contractor;  that 
contractors  had  nothing  to  do  with  the  buy- 
ing of  rbains;  tliat  he  received  no  notifica- 
tion from  his  oontractor  previous  to  the  tirue 
of  this  breakage  ttiat  a  new  chain  was  needed , 
and  had  no  knowledge  of  any  defect  in  this 
chain  which  would  ren<1«r  it  insufficient  for 
the  business  for  which  it  was  used.  Ik  ap- 
peared upon  oroBS-examination  that  he  hud 
IXHight  five  new  cliains.  and  never  but  one 
peraonaily.  The  others  were  bought  upon  the 
jndgment  of  his  foreman,  and  whenever  he 
thought  it  necessary  for  saf^y.  He  also  tes- 
tified upon  orosB-examination:  "When  the 
chain  was  mended,  I  presume,  the  price  of 
mending  was  cdiarged  to  me.  When  a  new- 
chain  was  got,  the  price  was  cbai|^  to  me. " 
The  bearing  of  this  testimony  will  become 
evident  when  the  plaintiff's  ctaim  is  oonaid- 
ered.  He  claims  that  he  was  in  the  liold  of 
a  vessel,  shoveling  coal  into  a  bucket,  vben. 
in  drawing  up  or  hoisting  the  l>ucket,  the 
chain  broke,  and  the  bucket  fell  intottie  hold, 
and  injured  him.  He  claims  that  the  ciiaia 
was  so  worn  as  to  become  weakened  nnd  dan- 
gerous for  the  purpose,  and  that  it  was  the 
defendant's  duty,  not  only  to  furnish  in  tlie 
first  instance  safe  machinery  and  appliances 
to  do  the  work  of  hoisting,  but  it  was  bis 
duty  to  inspect  the  machinery  and  appliances, 
and  see  that  it  remained  safe  and  sufficient 
for  the  use  to  which  it  was  applied;  that  the 
defendant  neglected  this  duty,  and  by  reason 
of  such  neglect  the  plaintiff  was  injured. 

The  plaintiff  was  not  employed  by  the 
defendant.  He  was  employed  by  Watkins. 
The  relation  of  master  nnd  servant  did  not 
exist  between  them,  and  the  plaintiff  cannot 
predicate  a  right  of  action  iMised  exclusively 
upon  that  relation.  As  between  the  employer 
and  his  eraployt's,  it  is  the  duty  of  the  master 
to  furnish  suitable  machinery,  and  see  tliat 
it  is  kept  in  proper  repair,  and  he  is  bound  to 
exercise  reasonable  rare  to  prevent  accidents. 
His  duty  is  not  discharged  by  furnishing 
suitable  machinery  and  appliances  in  the  first 
instance,  and  flt  and  proper  for  carrying  on 
the  business,  but  be  is  in  duty  bound  to  see 
Uiat  they  are  kept  so.  He  must  exercise  rea- 
sonable and  proper  watchfuiaess  as  to  their 
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wndition,  xnd  g^iard  against  dangers  liable 
0  arise  from  ordinary  wear  and  use  from 
A'hicli  tiiey  may  iMCorae  weakened  or  unfit 
or  the  purpose  for  which  they  were  supplied. 
The  care  required  necessarily  luta  relation  to 
he  parties,  ttra  business  in  which  they  are 
ngaged,  the  weiti  and  tear  upon  the  machin- 
ry,  and  the  v.irying  exigencies  which  require 
igilance  and  attention  conformiog  in  amounb 
nd  degree  t»  the  ^rcumstances  of  each  par- 
icularcase.  It  is  not  necessary,  in  order  to 
Bcoverfor  injuries  arising  from  defective  ma- 
hinery,  that  the  master  had  actual  knowledge 
f  such  defeete,  but  it  la  enough  to  show  such 
tcts  and  oircamatancea  to  exist,  that,  if  he 
ad  exercised  reasonable  care  and  diligence, 
e  would  ha-re  aaeertained  its  true  condition 
7  examination  and  inspection.    In  such  case 

is  said  that  t>e  otq^itto  have  known  its  con- 
ition.and  he  is  held  to  be  as  equally  liableas 

he  had  known  lU  Under  the  contract;  be> 
veen  defendant  and  Watson  it  was  the  duty 
'.  defendant  to  exercise  snpervision  orer  tlie 
igine  and  its  appliances  for  hoisting,  and  to 
[spect  its  condition,  and  keep  It  in  a  condi- 
on  so  that  it  would  be  safe  for  use  in  the 
isiness  of  unloading  vessels.  The  princl- 
es  above  enuiiciated  apply  to  the  relation  of 
aster  and  servant.  Ip  does  not  follow,  how- 
'er,  that  the  defendant  la  not  liable  for  ia- 
ries  which  may  bs  received  by  those  per- 
ns employed  by  bis  contractor  to  unload 
ssels  at  bis  dock.  If  the  injuries  result 
sm  the  negligence  of  the  defendant  while 
}rk  is  being  done  upon  his  premises,  and 
rough  his  fault  in  not  keeping  them  in  a 
itable  and  safe  condition,  he  is  liable  to  any 
rvants  of  the  contractor  for  injuries  result- 
gto  them  from  defects  therein;  not  because 
ere  is  any  contract  oblig^ticKi  between  tbe 
rties,  but  arising  out  of  tiis  obligation  or 
ty  to  provide  safe  appliances  for  the  serv- 
ts  of  the  contractor  t(^use,  and  to  keep  lila 
'misea  upon  which  such  serrantsare  at  work 

11  reasonably  safe  condition,  whether  the 
nlract  provides  for  it  or  not.  TVood,  Mast. 
rv.  p.  699.  §  337;  Coughtry  v.  Woolen  Co., 
N.  Y.  124;  13ower  v.  Peate,  L.  R.  1  Q,  B. 
V.  321,  328.  Tbe  contractor,  in  this  case, 
.3  employed  to  do  a  particular  job,  coulin- 
ig  through  the  season  of  navigation, 
nely,  that  of  unloading  ooal  at  21  cents  a 
I.  The  defendant  furnished  the  outtit, 
lich  included  a  stationary  engine  upon  bis 
'mises,  and  the  appliances  connected  there- 
:li  in  hoisting  the  coal  from  the  vessels  to 

dock.  Tlie  circumstances  left  the  propri- 
r  charged  with  the  duty  which  regularly 
iiched  to  him  to  see  that  the  macliinery  and 
iliances  so  furnished  did  not  endanger  tbe 
ety  of  others.  Indeed,  it  could  not  well  be 
erwise.    li  certainly  was  not  the  duty  of 

contractor  to  repair  tbe  engine  or  macbin- 
,  or  to  buy  new  cliains  or  ropes  to  take  the 
ce  of  such  as  should  wear  out  or  become 
ective;  and  if  it  was  not  tbe  contractor's 
y  to  repair  or  buy  new  machinery,  and  if 

duty  did  not  rest  upon  the  proprietor, 
re  would  be  no  remedy  for  injuries  occur- 


ring tbrongh  defects  and  onfitnew  of  the  en- 
gine and  appliances  used  in  unloading  coal 
for  plaintiff  at  his  dock.  The  proprietor  can- 
not thus  relieve  himself  from  responsibiiity. 
Multcliet  V.  Society,  6  Reporter,  751.  It  is 
analogous  to  that  class  of  cases  where  the 
owner  of  real  property  is  held  liaUe  to  any 
one  who,  expressly  or  impliedly  invited  upon 
his  premises,  is  injured  by  a  concealed  defect 
thereon.  Elliott  v.  Pray,  10  Allen,  378 ;  Gil- 
bert v.  Nagle,  118  Mass.  278;  Pickard  v. 
Smith,  10  C.  B.  (N.  S.)  470;  Holmes  v.  Rail- 
road Co.,  L.  B.  4  Exch.  254;  Powers  v.  Har- 
low, 58  Mich.  514.  19  N.  W.  IJep.  257;  Sam- 
uelaon  v.  Mining  Co.,  4&  Mich.  164,  170,  13 
K.  W.  Sep.  499;  McKone  v.  Railroad  Co.,  51 
Mich.  601, 17  N.  W.  Rep. 74;  Bennett T.  Rail- 
way Co.,  102  U.  8.  580. 

The  circuit  judge  charged  the  jnry  as  fol- 
lows: "Under  tUs  contract  tbe  d^endast, 
Spear,  agreed  to  furnish  the  hoisting  appa- 
ratus and  certain  tools,  and  Watkins  to  fur- 
nish the  rest  Among  the  things  that  de- 
fendant was  to  fum^b  was  tlijs  hoisting 
apparatus,  consisting  of  an  engine,  drum^ 
chain,  and  rope.  Under  this  contract  it  was 
the  duty  of  the  defendant  in  the  first  instance 
to  provide  a  cliain — for  that  is  all  we  need  to 
consider  in  this  case;  the  other  machinery  is 
not  fonnd  fault  with — it  was  bis  duty  to  fur- 
nish a  chain  wliich  was  reasonably  safe  for 
the  business  It  was  called  upon  to  do.  When 
the  defendant,  Spear,  bad  done  t^t,  be  had 
discharged  his  duty  under  the  contract  be- 
tween him  and  Watkins,  and  towards  Wat- 
kins'  eroployt's.  Then  the  defendant.  Spear, 
was  not  liable  for  an  accident  that  resulted 
from  a  defect  in  the  chain,  provided  that  it 
was  proper  in  the  beginning,  until  be  was 
notified  that  there  was  a  defect  in  tbe  chain 
which  rendered  it  unsafe,  or,  in  the  absence 
ut  notification,  until  he  had  actual  knowledge 
tliat  such  was  tlie  case,  for  actual  knowledge 
will  take  the  place  of  any  notification  from 
anybody."  I  think  the  court  erred  in  laying 
down  the  law  as  to  the  extent  of  the  defend- 
ant's duty  towards  persons  not  in  contract 
relations  with  bim,  but  who  not  only  had  a 
right  to  be  upon  his  premises,  but  who  the  de- 
fendant knew,  from  the  nature  of  the  busi- 
ness which  he  contracted  with  Watkins  toi 
do,  must  be  employed  tipon  his  premises.  He 
knew  also  that  the  work  they  were  employed 
to  do  was  dangerous,  unless  the  machinery 
and  S|)pIiaTices  which  he  owned  and  f  urnisbed: 
were  kept  in  good  repair,  and  free  from  de- 
fects which  impaired  llieir  strength.  He 
knew  that  in  unloading  10,000  tons  of  coal 
a  year  the  cliain  would  liave  to  be  wound  and 
unwound  at  least  80,000  times  if  unloading 
from  a  single  batch,  and  40,000  times  un- 
loading from  two  hatches  at  the  same  time. 
He  knew  that  this  constant  friction  would 
wear  the  chain,  and  the  longer  It  was  used 
the  weaker  it  would  get.  He  testified  to  there 
having  been  five  new  chains  purchased,  and 
there  was  testimony  that  on  account  of  the  ac- 
tion of  the  waves,  or  tlie  listing  of  the  vessel,  j 
the  buckets  were  liable  to  catch  upon  tl)«^[^ 
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hatch  or  plank  of  the  platform  as  they  were 
being  hoisted,  and  the  chain  would  be  sub- 
jected to  a  strain  many  times  greater  than 
the  weight  of  the  coal,  and  the  testimony 
showed  that  there  had  been  frequent  brealt- 
age  of  the  chains  used  from  some  cause.  In- 
deed, the  frequent  parcbases  of  new  chains 
afford  strong  inference  that  on  account  of 
the  wear  and  use  they  had  become  unfit  for 
the  service  with  safety.  The  testimony  also 
showed  that  in  the  ordinary  worlc  of  unload- 
ing the  men  were  obliged  to  woric  during 
the  early  part  of  the  unloading  directly  under 
the  ascending  l>ucket8,  and  the  nature  of  their 
employment  and  the  requirements  of  their 
employers  would  not  permit  them  to  stand 
and  watch  the  ascending  backet  until  it  was 
safely  landed  upon  the  platform,  or  its  con- 
tents emptied.  Consequently  their  position 
was  one  of  danger,  unless  the  machinery  and 
appliances  for  hoisting  were  kept  safe.  Un- 
der these  circumstances,  I  think  the  duty  of 
examination  and  inspection  rested  upon  the 
defendant,  and  that  he  would  be  liable  if  he 
knew,  or  could  have  known  by  inspection,  of 
the  weak,  worn,  and  insufBcient  condition  of 
the  chain,  through  which  an  injury  resulted 
to  the  men  engaged  in  unloading  the  vessel. 
The  judgment  must  be  reversed,  and  a  new 
trial  granted,  with  costs  of  both  courts. 

Shekwood,  G.  J.,  and  Lono,  J.,  concarred. 
Mouse,  J.,  did  not  sit. 


LtOM  V,  BoLFE  et  aJ. 
(Suprsms  Court  of  MUMgan.    July  U,  1889.) 

MUTUAI.  BBRBVIT  IirSUBAMOB. 

1.  Comp.  Laws  Mich.  1-71,  a  Ot,  under  wMoh 
complainant,  a  mutual  benefit  asatxdation,  was  In- 
corporated, permitted  corporations  to  be  formed 
"for  the  purpose  of  securinK  to  the  families  or 
heirs  of  any  member,  upon  bis  death,  a  certain 
sum  of  money. "  The  articles  of  complainant,  as 
originally  filed,  so  defined  its  object  Held,  that 
the  assignment  of  a  poUot-  by  a  member  of  com- 
plainant to  a  brother  of  the  assignor's  wife,  hav- 
ing no  insurable  interest  in  the  life  of  the  aa- 
sinior,  was  void.' 

2.  The  rights  of  the  assignee  were  not  strength- 
ened by  amended  articles,  filed  by  complainant,  to 
conform  to  act  No.  187  of  Laws  of  1887,  by  which 
the  Object  of  the  corporation  was  stated  to  be 
to  secure  to  the  family,  heirs,  creditors,  or  other 
persons  having  an  insurable  interest  in  the  life  of 
any  member,  upon  his  or  her  death,  the  payment 
of  a  sum  of  money, "  etc.* 

8.  The  policy  provided  that  upon  the  death  of 
the  insured  the  amount  named  should  be  paid  "to 
Lorey  E.  Lyon,  heirs,  administrators,  or  assigns. " 
Lorey  E.  Liyon  was  the  wife  of  Insured,  and  died 
before  the  Insured.  Held  that,  there  being  no 
children  of  the  marriage,  the  heirs  of  the  husband 


>The  constitotioB  of  a  benevolent  association 
provided  that  certificates  issued  to  members  should 
be  payable  onlv  to  members  of  their  families  or 
persons  depenaent  on  them.  A  member  made  a 
portion  of  his  certificate  payable  to  one  who  was 
neither  a  member  of  his  family  nor  dependent  on 
him,  the  association  not  knowing  this  latter  fact, 
field,  that  the  association  alone  could  question  the 
validity  of  the  assignment.  Knights  of  Honor  v. 
Watson  (N.  H.)  15  AtL  Rep.  125:  Martin  v.  Stub- 
bings,  (Ul.)  18  N.  K.  Rep.  057.  In  general,  as  to 
the  right  of  a  member  of  a  mutual  benefit  society 
to  change  the  beneficiary  named  in  his  poUoy,  and 


were  entitled  to  the  benefit  of  the  policy,  and  not 
the  heirs  of  the  wife. 

Appeal  from  circuit  court,  Hillsdale  coun- 
ty, in  chancery;  Lane,  Judge. 

Bill  of  interpleader  by  the  Michigan  Mut- 
ual BeneSt  Association  of  Hillsdale  against 
Ransom  D.  Lyon,  Simeon  N.  Bolfe  and  oth- 
ers. The  fund  in  controversy  was  awarded 
to  Ransom  D.  Lyon. 

CahUl  (£  Ostrandar,  for  defendant  Lyon. 
A.  B.  Haynes  and  R.  A.  Montgomery,  for 
the  other  defendants. 

Ghahplin,  J.  A  bin  of  Interpleader  was 
filed  by  the  Michigan  Matnal  Benefit  Assod^ 
ation  of  Hillsdale  against  Bansom  D.  Lyon, 
Simeon  N*.  Rolfe,  Wesley  M.  Bolfe,  Eliza  M. 
Huntoon,  Almira  £.  Oyerbolt,  and  Gelestis 
Justice.  Ransom  D.  Lyon  is  the  father,  and 
also  is  administrator  of  the  estate  of  Francis 
M.  Lyon,  deceased.  Alice  Rolfe  is  the  moth- 
er of  Lorey  £.  Lyon,  wife  of  Francis  M., 
and  the  other  defendants  named  are  the 
brothers  and  sisters  of  Lorey  £.  Lyon.  A 
decree  for  interpleader  was  duly  entered, 
whereupon  the  parties  interested  agreed  up- 
on the  following  statement  of  facts,  viz.: 

"(1)  The  complainant  is  a  mutual  benefit 
association,  organized  under  chapter  94  of 
the  Compiled  Laws  of  1871,  as  amended  by 
act  192  of  the  Session  Laws  of  1883.  The 
original  articles  of  association,  duly  execut- 
ed, were  filed  in  the  oflce  of  the  commis- 
sioner of  insurance,  and  in  the  county  clerk's 
office  of  Hillsdale  county,  in  1881. 

"(2)  Article  8  of  the  articles  of  associa- 
tion, as  executed  and  filed  in  1881,  so  far  as 
it  has  any  application  to  the  policy  in  ques- 
tion, reads  as  follows:  'Article  S.  The  ob- 
jects Of  this  corporation  shall  be.  finit,  to 
secure  to  the  family  or  heirs  of  any  member, 
upon  his  or  her  death,  the  payment  of  a  sum 
of  money  not  excecdfhg  83,000.' 

"(3)  The  articles  of  association  were 
amended  on  September  26, 1887,  to  conform 
to  act  No.  187  of  the  Session  Laws  of  1887. 
Article  3  of  the  amended  articles,  so  far  as  it 
has  any  application  to  the  policy  in  question, 
reiids  as  follows:  'Article  3.  The  object  of 
this  corporation  shall  be,  first,  to  secure  to 
the  family,  heirs,  creditors,  or  other  persons 
having  an  insurable  Interest  in  the  life  of 
any  member,  upon  his  or  her  death,  the  pay- 
ment of  a  sum  of  money  not  exceeding  three 
thousand  dollars.' 

"(4)  The  certificate  of  membership  or  pol- 
icy in  question  was  issued  on  the  25th  day  of 
September,  1885,  upon  a  written  application 


the  proper  method  of  effecting  such  change,  aea 
Lament  v.  Legion  of  Honor,  81  Fed.  Rep.  177,  and 
note;  Wendt  v.  Legion  of  Honor,  Qlowa,)  84 X.  W. 
Rep.  4T0 ;  Grand  Lodge  v.  ChUd,  (Mich.)  88  N.  W. 
Rep.  1,  and  note;  Assoidation  v.  Hontgomery,  Id. 
688;  Hurlbut  V.  Hurlbut,  1  N.  Y.  Bupp,  854;  Tvler 
V.  Association,  (Mass.)  18  N.  E.  Rap.  860;  Maneely 
V.  Knights  of  Birmingham,  (Fa.)  9  AtL  Rep.  41, 
and  note;  Mayer  v.  Aroodation,  3  N.  Y.  Supp.  79; 
Appeal  of  Beatty,  (Fa.)  15  AU.  Rep.  861 ;  Titsworth 
V.  Titsworth,  (Kan.)  30  Pac.  Rep.  313;  AssooiMion 
V.  Laudenbach,  5N.  Y.  Supp.  90 1;  Legion  of  Honor 

V.  Smith,  (N.  J.)  n[^ftl^.^J500gle 
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for  the  same  made  by  Francis  M.  Lyon ;  is 
nunibered  numlier  thirty-eiglit  hundred  and 
thirty-two.  A  true  copy  of  said  application 
Is  Iiereto  an nexed,  marlced  'A.'  A  true  copy 
of  said  certiflcate  and  policy  is  hereto  an- 
nexed, marlced  •  B.' 

"(5)  Loiey  E.  Lyon  was,  In  her  life-time, 
the  wife  of  Francis  M.  Lyon.  She  died  on 
the  10th  day  of  September,  1887,  leaving  no 
children  or  issue  of  deceased  children  surviv- 
ing her.  Her  husband  died  on  the  21st  day 
of  Kovember,  1887,  leaving  no  children  or  is- 
sue of  deceased  children  surviving  him. 

"(6)  Francis  M.  Lyon,  after  tlie  death  of 
his  wife,  Lorey  E.  Lyon,  and  on  or  alx>ut  the 
4tli  day  of  October,  1887,  sold  and  transferred 
the  said  certiflcate  of  insurance,  and  executed 
and  signed  a  notice  of  such  sale  and  transfer, 
and  forwarded  the  same  to  Jolin  T.  Page,  sec- 
retary of  said  company,  at  Hillsdale,  which 
notice  was  in  the  wonls  and  figures  follow- 
ing: 'Mason,  October  4, 1887.  John  T.Page, 
secretary  of  Hillsdale  Mutual  BeneSt  Asso- 
ciation, of  Michigan:  In  consequence  of  the 
death  of  my  wife,  Lorey  E.  Lyon,  who  was 
beneficiary  of  policy  No.  8,832,  issued  on  my 

life  and  dated ,  this  is  to  certify  that  I 

now  wish  you  to  change  the  beneficiary, 
Lorey  £.  Lyon,  and  substitute  the  name  of 
Simeon  N.  Bolfe,  my  brother-in-law,  who 
you  will  herearter  send  notice  of  assessment, 
and  will  pay  the  same.  Fkanois  M.  Lyon.' 
That  on  the  12th  day  of  October,  1887,  said 
John  T.  Page  wrote  a  letter  to  said  Francis 
M.  Lyon,  acknowledging  the  receipt  of  said 
note,  in  tlie  words  and  flgnres  following: 
<Hiil8daK  October  12.  1887.  F.  M.  Lyon, 
Mason.  Mich. — Dear  Sir:  In  reply  to  your 
favor  of  the  10th  instant  permit  me  to  say 
you  can  assign  to  Mr.  Ilolfe,  but  could  not 
have  certificate  made  to  Mr.  Rolfe  as  bene- 
ficiary, from  the  fact  he  would  not,  under  the 
law,  have  an  insurable  interest  In  your  life. 
You  can,  us  I  state,  assign  the  amount  of 
said  certillcate  to  him,  and,  if  you  desire  the 
same  issued  In  your  name,  it  can  be  done, 
and  thus  you  can  make  the  proper  transfer. 
John  T.  Page,  Secretary.'  That  in  pursu- 
ance of  said  letter  of  Instructions  from  said 
John  T.  Page  the  said  Francis  executed  and 
dt'liveied  to  said  Simeon  T.  Bolfe,  a  formal  as- 
signment of  said  certificate,  a  copy  of  which  is 
hereto  attached,  marked  *  C  Btit  the  agree- 
ment of  transfer  had  existed  and  had  l)een 
made  by  parol  at  the  time  of  said  notice,  bear- 
ing date  October  4,  1887.  That  on  the  1st 
<Iay  of  October,  1887,  an  assessment  became 
due  from  said  Francis  M.  Lyon  on  said  certi- 
ficate. That  a  day  or  two  prior  to  that  time 
said  Francis  M.  Lyon  informed  said  Simeon 
N.  Bolfe,  who  was  the  brother  of  Lorey  E. 
Lyon,  and  the  brother-in-law  of  said  Francis 
M.  Lyon,  that  he,  said  Lyon,  should  not  pay 
the  same,  but  that,  if  the  said  Simeon  N. 
Rolfe  should  pay  assessment,  and  all  others 
as  they  became  due,  said  Lyon  would  sell  and 
convey  to  him  all  his  right,  title,  and  interest 
in  said  certlficsite,  and  the  money  thereby  se- 
cured.   That  said  Bolfe  agreed  to  said  oifer, 


and  paid  snid  Installment,  due  October  1, 1887, 
and  thereupon  said  Lyon  did  sell  and  convey 
said  certificate  and  all  his  rights  therein,  and 
the  money  secured  thereby,  as  appears  by  the 
assignment,  a  copy  of  which  is  hereto  an- 
nexed, marked  '  G.'  And  said  Lyon  agreed  ' 
to  deliver  said  certificate  to  said  Rolfe  for  that 
purpose.  Both  said  Lyon  and  said  Rolfe 
looked  for  the  said  certificate  in  the  bouse 
where  the  said  Lyon  was  residing,  but  could 
not  find  it.  Said  Lyon  then  agreed  to  find  it, 
and  deliver  it  to  said  Rolfe,  but  never  did  so. 
That  said  Simeon  N.  Bolfe  has  paid  all  the 
asKssnients  on  said  certiflcate  from  October 
1, 1887,  to  the  death  of  said  Francis  M.  Lyon, 
amounting  to  four  dollars  and  seventy-two 
cents.  There  was  no  other  consideration 
then,  as  herein  stated,  for  such  sale  and  as- 
signment of  said  certificate,  and  said  Simeon 
X.  Bolfe  was  not  then  a  creditor  of  said 
Francis  M.  Lyon. 

"(7)  It  Is  the  custom  and  practice  of  the 
complainant  company,  although  there  is  no 
by-law  on  the  subject,  to  furnish  to  such 
members  as  desire  to  assign  or  otherwise 
change  their  certificate  of  membership,  blank 
forms  for  that  purpose,  which  are  as  follows: 

"Know  all  men  by  these  presents,  that , 

the  undersigned,  being  the  legal  owner  of 
certiflcate  No. ,  issued  by  the  Michi- 
gan Mutual  Benefit  Association  of  Hillsdale 

to ,  of ,  county  of ,  state 

of ,  for  a  snm  not  exceeding 

dollars  in  amount,  fof  a  valuable  considera- 
tion, do  hereby  consent  and  request  that  said 
certiflcate  be  changed  In  manner  following, 
viz.:  •  •  •  That  a  new  certiflcate  of 
the  same  number  and  date  issue  in  accord- 
ance therewith,  and  the  old  certificate  is 
herewith  and  herein  surrendered  to  said  as- 
sociation for  cancallation  from  this   date. 

Dated  at ,  this  day  of , 

188-.'  An  ofiSce  charge  of  one  dollar  for 
making  the  change  was  required  to  accom- 
pany the  application. 

"(8)  A  report  was  made  the  complainant 
company,  and  information  given  as  aforesaid 
of  the  transfer  of  the  said  certificate  to  Simeon 
N.  Bolfe:  but  the  written  assignment  of  Oc- 
tober 24th,  Exhibit  C,  was  not  submitted  or 
sent  to  the  complainant  company  until  after 
the  death  of  Francis  M.  Lyon,  nor  was  any 
fee  paid  to  such  company.  The  original  cer- 
tificate was  not  delivered  up  for  cancellation 
by  said  company;  said  Francis  M.  Lyon  claim- 
ing that  he  was  unable  to  find  the  same;  and 
there  never  was  in  fact,  any  manual  deliv- 
ery of  said  certificate  to  said  Rolfe,  but  the 
same  was  found  among  the  papers  of  snid 
Francis  M.  Lyon  at  his  death,  and  is  now  in 
the  possession  of  the  defendant  Bansom  D. 
Lyon. 

"(9)  The  defendant  Ransom  D.  Lyon  is 
the  father  and  sole  heir  at  law  of  Francis  M. 
Lyon,  deceased,  and  is  likewise  administrator 
of  his  estate. 

"(10)  The  defendant  Simeon  N.  Bolfe  was 
the  brother  of  the  wife  of  Francis  M.  Lyon, 
but  was  nut,  and  never  Im  t^ecQ,  A  member 
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«f  the  family  of  Frtincis  M.  Lyon,  nor  one  of 
his  heirs  at  law,  nor  In  any  manner  dependent 
upon  him. 

"(11)  The  amount  due  from  the  complain- 
ant on  saki  oprtificate  No.  3,832.  on  the  death 
of  said  Pnncis  M.  Lyon,  was  the  sum  of 
01,804.52. 

"(12)  And  the  court  is  askei],  upon  the 
foregoing  facts,  to  adjudge  and  detenuine 
who  are  the  proper  beneQciaries,  and  entitled 
to  the  money  due  under  »aid  certificate  of  ia- 
aurance." 

It  i»  Bot  necessary  til  at  tbe  exhibits  should 
be  set  forth  in  this  opinion.  It  is  only  nefies- 
sary  to  state  that  the  aaeignment  to  liolfe  Was 
not  upon  tbe  form  above  given  fujrnislied  by 
the  association,  but  was  an  absolute  transfer 
of  all  the  right,  property,  interest,  claim,  and 
demand  in  and  to  tbe  policy,  present  an^ 
prospective.  The  facts  agreed  upon  ahow 
that  Simeon  N.  liolfe  had  no  insurable  inter- 
est in  tbe  life  of  Francis  M.  Lyon.  iXo  per- 
son who  is  not  of  the  ciiiss  for  whose  benetit 
tbe  associntion  wtia  authorized  can  be  a  bene- 
ficiary. Inaurance  Co.  v.  Miller,  13  Bush, 
489;  MoClure  v.  Johnson,  56  Iowa.  620,  10 
N.  W.  Uep.  217;  Association  v.  Goiiser,  1 
N.  E.  Rep.  11,  (Ohio,  Feb.  24,  1885;)  Asso- 
ciation V.  Hoyt,  46  Mich.  473,  9  21.  W.  Rep. 
497.  Tbe  statute  under  which  tliis  associ* 
ation  WAS  incorporated  permitted  corpora- 
tions to  be  formed  "for  the  purpose  of  secur- 
ing to  the  family  or  Ikeira  of  any  member, 
upon  his  death,  a  certain  sum  of  money." 
Had  Francis  M.  Lyon  named  Simeon  N. 
Rolfe  as  his  beneficiary  in  his  application, 
and  had  a  certificate  been  issued  tliereun,  it 
would  have  been  void  as  to  said  Rolfe,  (As- 
sociation V.  Hoyt,  supra;)  and  it  would  not 
render  tbe  transaction  valid  by  Rolfe  paying 
the  assessments  assessed  upon  Lyon  to  the 
company.  What  public  policy  would  not 
sanction  when  done  directly,  cannot  be  en- 
forced when  accomplished  througli  indirec- 
tion. The  assignment  to  liolfe  is  subject  to 
the  same  rule  of  construction  affecting  its 
legality  as  would  be  applied  had  Lyon,  in- 
stead of  assigning  tbe  certificate,  surrendered 
it  to  tlie  company,  and  taicen  a  new  one  nam- 
ing Rolfe  as  his  beneficiary.  Price  v.  Su- 
preme Lodge,  etc.,  (Tex.)  4  S.  W.  Rep.  633; 
Warnocif  v.  Davis,  104  U.  S.  776.  The  riglits 
of  Rolfe  as  assignee  are  not  strengtiiened  by 
the  act  of  1887.  TImt  act  does  not  affect  the 
question  under  consideration.  The  agreed 
facts  state  tiiat  "the  articles  of  association : 
were  amended  on  September  26, 1887,  to  con- ' 
form  to  act  Xo.  187  of  the  Session  Laws  of 
1887;"  but  this  action  was  premature.  The 
law  of  1887  did  not  go  into  effect  until  90 
days  after  the  adjournment  of  the  legislature, 
and  that  adjourned  on  tbe  29th  of  June,  at 
12  o'cloclc.  Act  No.  187  was  not  in  force 
September  26, 1887.  Until  a  law  goes  into 
effect  it  cannot  be  noticed  or  binding  at  all. 
Rice  V.  Ruddimaii,  10  Mich.  125;  People  v. 
Collins,  7  Jolina.  549;  Carleton  v.  People, 
10  Mich.  258.  But  if  the  association  bad 
amended  their  articles  after  the  law  went  in* 


to  efTect,  and  previous  to  tlie  risaignment,  it 
would  not  liave  aided  the  claims  of  Rolfe  to 
tlia  fund.  Article  3  of  tbe  amended  articles 
states  that  "tlte  object  of  this  corporation  shall 
be,  first,  to  secure  to  the  family,  heirs,  cred- 
itors, or  other  persons  having  an  iosurable 
interest  in  tlie  life  of  any  member,  upon  his 
or  her  death,  the  payment  of  asum  of  raooey 
not  exceeding  three  thousand  dollars."  Con- 
sequently Rolfe  did  not  come  wttbio  this 
class. 

Tbe  assi^ment  being  ineffectaal  to  con- 
vey any  interest  to  Bolfe,  tbe  only  qoestioa 
is  whether  the  heirs  of  Francis  M.  Lyon  are 
entitled  or  the  heirs  of  Lorey  E.  Lyon.  The 
agreement  was  that  tbe  association  would, 
within  60  days  after  satisfaetoiy  proof  of  the 
death  of  Francis  M.  Lyon,  pay  "to  Lorey  £. 
L^on«  (wife,)  beirs,  aidminiBtrators,  or  as- 
signs, a  sum  not  exceeding  two  thousand  dol- 
lars." Lorey  £.  I^on  having  died  before 
Francis  M.,  the  contract  became  impossible 
of  performance.  Her  death  terminated  all 
contingeut  interest  which  she  may  have  bad 
under  tbe  certificate.  She  had  no  interest  or 
estate  previous  to  his  death  that  she  coahl 
assign  or  devise,  and  there  was  no  estate  or 
interest  which  could  descend  to  her  heirs,  at 
vest  in  her  personal  representatives.  2JibL 
Mut.  Ben.  Soc.  §  262,  p.  293;  Given  v.  In- 
surance Co.,  37  N.  W.  Rep.  817;  Society  r. 
Lewis,  9  Mo.  App.  412 ;  Association  v.  McAu- 
ley,  2iklaekey,  70.  Hud  her  husband  died  first, 
she  could,  at  any  time  before  payment  to  ber, 
have  assigned  her  interest,  which  would  by 
that  event  iiave  become  vested;  and.  bad  she 
died  before  such  payment,  without  disposing 
thereof,  it  would  have  passed  to  her  personid 
representatives,  andpayment  ^uld  have  been 
made  to  tbem.  Association  v.  Mointgomery, 
38  N.  W.  Rep.  591.  Counsel  for  ber  heirs 
contend  that  the  designation  in  the  oertifl- 
cate  designated  her  hSrs  as  tlie  beneficiary 
in  case  of  her  death  l>efore  ber  busUand's; 
and  there  is  much  plausibility  in  this  posi- 
tion. But  we  must  put  such  constructioa 
upon  the  contract  as  will  carry  out  tlte  inten- 
tion of  the  parties  within  tlie  limitations  of 
the  law.  Tbe  purpose  of  tbe  law  is  declared 
to  be  the  "securing  to  tlie  families  or  beirs  oC 
any  member,  upon  bis  death,  a  certain  sum 
of  money."  It  is  not  the  intent  of  tlie  law 
to  secure  to  the  heirs  of  tbe  beneficiary  who 
is  not  a  member  the  payment  of  a  sam  cX 
money.  So  that,  unless  the  beirs  of  the  ben- 
eficiary are  at  the  same  time  the  heirs  of  tiie 
member,  the  law  would  not  emSmce  tbem  la 
its  purpose.  Had  the  member  and  bis  wife, 
who  is  nnmod  as  a  beneficiary,  liad  a  cliild  or 
children  living  at  the  time  of  bis  death,  ihej 
would  have  been  within  both  the  letter  and 
spirit  of  the  statute.  But  they  bad  no  chil- 
dren and  it  was  not  tbe  design  of  tbe  statute 
that  the  money  should  pass  to  her  heirs  to 
tbe  exclusion  of  his.  In  order  to  carry  oat 
the  intention  of  testators,  courts  liave  often 
held  that  the  word  "heirs"  means  "children." 
Bunnell  v.  Evans,  26  Ohio  St.  409;  Carter  v. 
Reddish,  32  Ohio  St.  1;  Dunn  r.  Davis.  12 
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Ala.  185;  Loving  v.  Hunter,  8  Yerg.  4; 
PoweU  v.  Glenn.  21  Ala.  ibH,  459;  Ellet  v. 
PaxaoB,  2  WatU  &  S.  41ti;  Uoberts  v.  Og- 
bourne,  37  Ala.  175;  Unch  v.  Merkel,  81  Pa. 
St.  8S2;  Ooodeli  t.  Hibbard.  32  Mich.  47; 
Hascall  v.  Ck^x.  49  itXch.  485,  IS  N.  W.  Rep. 
807;  Rnd  see  note  to  Bailej  v.  Bailey,  25 
Mich.  (2d  Ed.)  185.  Had  the  c«-tificat«  read 
that  parment  sbaold  be  made  on  the  death  of 
Praiu-is  M.  Lynn  to  Lorey  £.  Lyon,  his  wife; 
aad,  in  case  she  ahonid  die  before  hn  did, 
4iben  to  Alice  iiolife  lier  miolher,  and  her 
farothere  and  aistera,  naming  them,  it  vrould 
be  seen  at  once  that  the  latter  woiiM  not  be 
within  the  puriiaBe  of  the  gtatute,  any  more 
than  if  the  member  bad  drsignated  anjotltsr 
atraogera  sa  Ins  :bPBefieiarlea  outside  of  bis 
f  aroiiy  and  hefea.  And  auch  designation  <rf 
a  ctranger  haffhtg  no  insarable  interest  has 
been  h^d  void  by  thia  and  other  oourta. 
Tliere  being  no  beneficiary  named  in  the  cer- 
tificate quaUfied  to  talLe,  and  having  no  fiuD- 
ily,  the  money  ia  payable  to  liis  beira.  In 
this  case  li  is  father,  Bjmsom  D.  Lyon,  ia  aoch 
heir.  The  circnit  coort  in  chancery  decreed 
that  BQch  payment  should  be  made  to  him, 
vhich  is  athrmed,  with  coata.  Theotiier  jaa- 
tices  concurred. 


MURPST  0.  Cbaio. 

(.Stqpreme  Court  of  HicMffan.   July  11, 1889.) 
AsscMPsiT— Brbaoh  op  CosTaj[cT— Damaoes. 

1.  Plaintiff  and  defendant  bought  turo  boilers  to- 
gether, to  be  sold,  aad  the  proceeds  divided  be- 
tween them.  One  of  the  boUers  was  iold,  and  the 
proceeds  divided.  Defendant  sold  the  other  boiler, 
reoeiving  tl,350  In  the  capital  stock  of  acorpora- 
tion  in  psyment,  any  part  of  which  he  refused  to 
deliver  to  plaintiff.  Beld,  that  pfauntiff  conld  re- 
cover in  assumpsit,  as  damages  for  breach  of  con- 
tract, one-haif  of  the  value  of  the  stock. 

8.  iho  uncBDtradictad  admissiDD  of  defendant 
that  the  stock  was  worth  lUU  cents  oa  the  dollar 
would  authorize  a  verdict  of  t685,  with  Interest 
from  time  of  the  breach. 

8.  The  af  reement  between  tbe  parties  to  boy  the 
boilers  and  divide  the  proceeds  of  the  sale  did.  not 
constitute  a  partnership  between  them. 

Error  to  cii'oait  oourt,  Wayne  county; 
Bkkvoobt,  Judge. 

Thomas  Mnrplty  sued  Thomas  Craig  in  as- 
nimjmit  for  damages  for  breach  of  contract. 
Tbe  court  directed  a  verdict  for  tleCendajit, 
and  plaintiff  brings  error. 

W.  F.  Atkiruon,  for  sppeilant.  E,  G. 
SUceneoai,  for  afipellee. 

CnAU>i,iN.  J.  In  1884,  Murphy  and  Craig 
made  a  joint  pnrcfaase  of  two  boilers  and 
otiiex  property.  Tbe  property  was  to  be  sold, 
and  tbe  proceeds  divided  equally  loetvreen 
them.  Soon  after  the  purchase  one  of  the 
boilers  was  sold,  and  they  received  tlierefor 
auother  Itoiler,  some  cash,  and  a  note.  Tlie 
cash  and  note  w«r«  properly  and  satisfac- 
torily divided  in  a  settienient  bad  between 
tbe  parties  a  short  time  after  they  liad  dis- 
posed of  thfl  boiler.  Later  on  defendant 
Craig  sold  the  other  of  tlie  Imilers  originally 
purchased  to  the  Algonac  Salt  Company  for 
81,250  in  tlie  capital  stock  of  tlw  company. 


The  boiler  was  delivered  by  Craig,  and  the 
Btocrlc  issued  to  iiim.  The  sale  was  made 
without  tbe  icnowledge  of  plaimtiJff,  Mur- 
phy, and  after  lie  ascertained  the  fact  be  re- 
quested Craig  to  deliver  to  him  one-half  of 
the  8tocl{,  being  tlie  proceeds  of  such  sale, 
which  Craig  absolutely  refused  to  do.  Tlwy 
remained  the  joint  owners  of  the  boiler  re- 
ceived on  the  sale  of  the  first  boiler,  and  some 
other  articles  of  personal  properly  pur- 
chased art;  the  time  they  puichased  the  two 
boilers.  Thisaction  was  brought  in  ossump- 
tit  to  recover  the  damages  sustained  by  tlie 
plaintiff  by  reason  of  d^endant's  refusal  to 
divide  the  proceeds  received  by  him  on  the 
sale  of  the  bailer  to  the  Algonac  Salt  Com- 
pany. The  declaration  contains  two  special 
and  the  common  counts.  On  tlie  trial  the 
sale  of  the  boiler  in  qnefstlon  by  Craig  and 
Ilia  receipt  of  the  stock  was  fully  proven. 
Plaintiff  also  testified  to  a  statement  or  ad- 
mission of  defendant  that  the  stock  so  re- 
ceived by  him  was  worth  100  cents  on  the 
dollar,  and  that  he  had  received  81,250  in 
stock.  There  was  otiier  testimony  tending 
to  show  the  value  of  the  stock,  and  that  it 
was  worth  its  par  valne.  At  the  close  of  the 
testimony  the  counsel  for  plaintiff  reqoested 
the  court  to  instruct  the  jury  to  give  a  ver- 
dict for  the  plaintiff  for  tlie  value  of  one- 
half  of  the  stock,  at  $25  a  share.  Tlie  de- 
fendant asked  the  court  to  instruct  tbe  jury 
to  rendffl-a  verdict  for  tbe  defendant  npon  the 
grounds  (1)  that  it  appeared  from  the  testi- 
mony thut  there  was  a  partnership  existlnpr 
between  the  parties  winch  cannot  be  settled 
in  a  suit  at  law,  and  at  time  the  demand  was 
made  for  this  stock  it  was  only  a  part  of  the 
joint  ownereliip  or  partnership  property  not 
disposed  of;  (2)  that,  even  though  it  was 
not  a  partnership,  they  were  joint  owners  of 
this  property,  and  no  recovery  could  be  had 
in  this  action  until  the  plaintiff  shows  tiuit 
the  defendant  has  sold  the  property,  and  re- 
ceived in  money  or  money's  worth  something 
for  it.  The  eourt  directed  a  verdict  fair  the 
defendant  on  tbe  ground  that  the  value  of 
the  stock  had  not  laeen  satisfactorily  shown; 
and,  further,  tbe  declaration  being  in  aa- 
suMpgit,  the  defendant  was  entitled  to  re- 
cover. The  court  erred.  The  plaintiff  de- 
clared for  and  Bought  to  recover  damages  ia 
assumptit  for  breach  of  the  oontract  en- 
tered into,  by  which  it  was  agreed-  tiiat  tlM 
boiler  should  be  sold  and  the  proceeds  di- 
vided. He  showed  that  the  defendant  liad 
sold  the  boiler,  and  received  $1,^0  ia  the 
stock  of  the  salt  company,  and  under  his 
agreement  he  was  to  divide  this  equally 
the  plaintiff,  which  he  refused  to  do.  Thia 
was  a  breach  of  the  contract,  and  tbe  plain- 
tiff was  entitled  to  recover  as  damages  what 
one-half  of  the  stock  was  worth.  The  ad- 
mission of  Craig  that  it  was  worth  100 
cents  on  the  dollar,  which  testimony  was  un- 
contradicted, was  sufllcient  evidence  of  its 
value  to  authorize  a  verdict  for  $625.  and  in- 
terest from  the  time  of  the  breach.  The  tes- 
timony did  not  show  a  parlneiship  between 
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the  parties.  Tlie  Judgment  must  be  reversed, 
and  a  new  trial  granted.  Tlie  other  justices 
concurred. 


Lyon  e.  Tiffant  tt  al. 

{Supreme  Court  cf  Uithigan.    July  11, 1889.) 
BHipnNO — ^Ix^tntr  to  Caroo. 

Plaintiff  leased  to  defendants  two  soows  and  a 
tag  to  carry  lumber,  the  contract  providing  that 
defendants  assumed  all  liability  for  loss  or  dam- 
age to  the  cargoes  from  any  cause,  and  that  nei- 
tEer  the  pl^ntlfl  nor  the  tug  and  scows  should  be 
responsible  for  any  loss.  The  lumber  was  dam- 
aged by  water.  Held  that,  as  nothing  was  said 
on  the  question  of  seaworthiness  In  the  contract 
there  was  an  Implied  warranty  to  that  effect,  and 
the  question  as  to  whether  the  Injury  was  caused 
by  leakage,  through  unseaworthiness,  for  which 
plaintiff  would  be  liable,  or  by  water  washed  in 
from  above,  which  was  defendants'  risk,  was  a 
<luestlon  for  the  jury. 

Error  to  circuit  court,  Manistee  county; 
JUDKINS,  Judge. 

T.  R.  Lyon  sued  H.  A.  Tiffany  and  B. 
Seymour  to  recover  balance  due  on  a  contract. 
Judgment  was  entered  for  plaintiff,  and  de- 
fendants bring  error. 

MoAltay  A  Grant,  for  appellants.  Ramt- 
dell  df  Benedict,  for  appellee. 

Cahfbbix.J.  On  the  27th  day  of  August, 
1887,  the  plaintiff  leased  to  defendants  for 
two  trips,  to  carry  lumber  from  Oscoda  to 
Chicago,  two  scows  and  a  tug.  It  is  clnimed 
by  defendants  tliat  his  agent  made  false  rep- 
resentations concerning  the  speed  ami  carry- 
ing capacity  of  llie  tug  and  scows,  both  of 
which  are  claimed  to  have  fallen  materially 
short  of  what  was  represented.  It  whs  also 
claimed  that  in  6xing  the  price,  which  was 
11235  a  day,  plaintiff's  agent  misrepresented 
the  terms  of  an  existing  contract  with  the 
Mackinac  Lumber  Company,  which  he  said 
paid  $235  a  day,  by  concealing  the  fact  that 
^50  a  day  reduction  was  made  while  loading 
and  unloading.  Upon  the  trial  the  court  be- 
low allowed  the  defendants  to  go  to  the  jury 
on  questions  of  delay,  and  loss  therefrom,  but 
refused  to  let  the  jury  pass  upon  any  other 
questions.  During  the  passage  the  scows 
leaked,  or  toolt  in  water  in  some  way,  to  such 
an  extent  that  the  lower  tiers  of  lumber  were 
moulded  and  discolored,  creating  damage  in 
sales.  There  was  some  testimony  that  this 
was  from  excessive  leakage.  This  the  court 
held  was  at  defendants'  risk,  under  a  clause 
in  the  contract  wliereby  it  was  provided  that 
defendants  assumed  all  liability  for  loss  or 
damage  to  the  cargoes  from  whatever  cause, 
and  that  neither  Lyon  nor  the  tug  and  scows 
should  in  any  vay  be  hfld  responsible  should 
a  loss  occur.  The  testimony  does  not  indi- 
cate very  clearly  any  such  difference  in  speed 
lis  would  indicate  misrepresentation,  and 
there  was  no  warranty  on  the  subject.  The 
weather  was  not  very  favorable,  and  a  very 
clear  case  must  be  made  out  to  authorize  any 
recovery  on  that  score.  Still  the  probable 
length  of  the  ]>assage,  when  paid  for  by  the 
day,  cannot  \m  said  to  be  unimiiortant,  if 


such  positive  representations  were  made  as 
affected  the  making  of  the  contract.  We 
should  not  be  disposed  to  reverse  on  this 
ground,  as  the  record  stands. 

And  the  same  remark  will  apply  to  the 
representations  about  the  Mackinstc  price  ami 
the  capacity  of  the  scows.  Defendants'  tes- 
timony did  not  nndertake  to  give  the  wb<ile 
conversation  concerning  the  Mackinac  con- 
tract, and  as  given  we  are  not  satisBed  that 
plaintiff's  agent  understood  that  be  was  ex- 
pected to  give  all  its  details.  It  was  evident- 
ly drawn  on  the  same  form  as  defendants'. 
and  differed  from  it  only  in  that  one  partico- 
lar.  And  there  is  in  each  a  clause  requiring 
weekly  payments  of  $300  a  day,  which  might 
either  at  the  beginning  or  at  the  end  of  the 
voyages  exceed  the  whole  som  due,  if  f5t)  a 
day  were  to  be  deducted  tor  lay-days.  We 
are  not  prepared  to  say  that  eltlier  tfae  950 
clause  or  the  capacity  of  the  scows  was  so 
plainly  brought  into  the  bargaining  by  way 
of  assurance  or  warranty  that  the  written 
contract  would  be  affected  by  It.  Of  course, 
in  this  matter,  if  defendants'  testimony  made 
out  a  case,  the  fact  that  It  was  fully  met  and 
denied  would  not  take  it  from  the  jury.  But 
it  is  clear  from  defendants'  testimony  that 
no  account  was  taken  of  the  greater  bulk  per 
thousand,  and  greater  weight  of  the  Oscoda 
1  u  raber  over  that  of  t  be  west  shore.  As  tliese 
questions  may  possibly  arise  on  another  trial, 
we  do  not  wish  to  foreclose  them,  but  it  is 
very  certain  that  matters  lying  outside  of  a 
written  contract  should  be  scanned  very 
closely  before  being  allowed  to  affect  it.  We 
do  not  think  such  damages  iis  can  be  traced 
to  these  causes  need  be  turned  over  to  an- 
other suit.  The  contract  has  been  performed, 
and  the  doctrine  of  recoupment  is  broad 
enough  to  cover  them,  if  they  exist. 

Upon  tlie  question  of  damage  by  water 
there  was  testimony  which,  if  true,  tended  to 
show,  not  only  that  the  scows  were  not  kept 
dear,  but  that  water  came  in  by  such  leak- 
age as  might  indicate  a  want  of  seaworthi- 
ness. From  the  oontrol  reserved  to  tlie  cap- 
tain of  tlie  tug  it  cannot  be  held  that  he  was 
exonerated  from  plaintiff's  control,  and  put 
under  defendants'.  Their  charter  was  con- 
siderably limited.  It  would  be  unreasonalile 
to  construe  it  as  exposing  defendants  to  the 
risk  of  misconduct  either  of  plaintiff  or  of 
his  captain.  Uut  it  is  established  law  that, 
where  there  is  uotiiing  said  on  the  subject, 
seawoithinpss  is  an  Implied  condition  of  such 
a  hiring.  Whatever  qualifications  may  exist 
to  tills  doctrine  could  not  exonerate  from  re- 
simnsibility  for  a  tight  hull  that  would  resist 
excessive  leakage.  Abb.  Shipp.  340,  aiivi 
notes;  8  Kent,  Coram.  205  et  seq.;  1  Vita. 
Shipp.  839.  And  it  is  held  that  damages  mar 
be  recouped  or  set  off  In  such  a  case.  1  Pars. 
Shipp.  839.  If  the  water  waa  shipped  du^ 
ing  the  voyage  by  the  ordinary  fortunes  of 
proper  navigation,  the  risk  under  this  con- 
tract was  on  defendants.  But  the  testimon.r 
bore,  tu  some  extent  at  least,  in  the  other  di- 
rection; and  the  effect  of  the  bilge- water  ob 


Digitized  by  Vj  OOQ IC 


Idicb.) 


HUDSON  V.  BOOS. 


1099 


'  tli«  lumber,  it  not  exaggerated,  indicated 
something  more  than  the  washing  in  of  fresh 
water  from  above.  All  this  should  have 
^ne  to  the  jury.  For  this  question  of  lia- 
bility for  bad  condition  as  to  seaworthiness 
the  Judgment  must  be  reversed,  and  a  new 
trial  granted,  leaving  the  other  points  open 
for  proof,  if  any  Is  made  out.  Judgment 
of  reversal,  with  costs,  and  for  a  new  trial, 
wil^be  entered  accordingly. 

Ghaufun   and   Long,*  JJ.,   concurred. 
SHEBWoODk  G.  J.,  and  Mobsb,  J.,  did  not  sit. 


Hudson  et  al.  «.  Boos. 
iSupreme  Court  of  Michigan,   July  11, 188B.) 

lllSOOSSCOT  01   CODKBBL— AOnOX  FOB   PSJCB  — 

Tbial. 

t.  In  Mb  ezamlDation  of  the  Jurors  on  tb^  voir 
^Un  oounsel  for  plaintiffs  stated  the  full  partlcu- 
lta»  of  plaintlfls'  claim,  and  also  his  version  of 
the  defense  that  would  be  set  up,  and  was  per- 
«nHted,  under  pretense  of  asoertalulng  whether  or 
vot  the  jurors  knew  anything  about  the  case,  to 
really  open  his  case  to  them.  Held,  that  the  ef- 
fect was  to  prejadice  and  bias  the  minds  of  the 
Jurors  before  they  were  sworn,  and  the  fisilure  of 
the  court  to  keep  the  oounsel  within  bounds  was 
f>rejudiolal  error. 

8.  In  an  action  for  the  prloe  of  mirrors,  defend- 
ant claimed  that  they  were  defective,  and  that  she 
oever  accepted  them,  and  that  they  were  put  up 
in  her  absence  and  after  she  had  Informed  the  per- 
«on  who  came  to  put  them  up  that  they  were  not 
llrst^lass,  and  directed  him  not  to  nut  them  up. 
Held,  that  It  was  not  proper  for  defendant  to 
•how  that  the  next  day  she  told  a  third  person  to 
tell  plaintiff  that  she  was  dissatisfied  with  the 
mirrors,  and  that  she  wanted  to  see  him  about 
them,  when  It  does  not  appear  that  the  third  per- 
son communicated  the  message  to  plaintlil. 

8.  Defendant's  testimony  snowed  that  the  mir- 
rors were  put  np  against  her  orders,  while  she  was 
attending  to  a  customer  somewhere  else ;  that  they 
were  so  placed  that  whan  any  one  passed  by  them 
in  the  room  they  could  not  help  looking  In  them, 
•nd  that  was  the  only  way  in  which  they  were 
used.  Held,  that  it  was  error  to  charge  that  if 
the  mirrors  "were  made  use  of  for  any  length  of 
time,  no  matter  how  short  a  time  it  may  have  been, 
there  was  an  acceptance"  on  the  part  of  defend- 
ant. 

4.  One  of  the  mirrors  was  brought  into  the  oonrt- 
room,  and  witnesses  testified  in  relation  to  It,  hav- 
ing their  attention  directed  to  it  by  plaintiffs' 
«ounael.  Its  workmanship,  and  whether  it  was 
defective  or  not,  was  part  of  the  issue.  Held, 
that  the  jury  should  have  been  permitted  to  in- 
spect It  at  defendant's  request. 

5.  It  is  no  objection  to  the  use  by  plaintiffs  of  the 
testimony  of  an  absent  witness  on  a  second  trial 
of  the  same  case  as  contained  In  the  printed  rec- 
ord, that  the  witness  was  defendant's  witness 
when  he  gave  the  testimony. 

Appeal  from  circuit  court,  Wayne  county; 
Oeorgb  Gaktner,  Judge. 

Action  by  Joseph  L.  Hudson  and  Camp- 
bell Symington,  as  copartners,  against  Mary 
<}.  Boos,  for  goods  sold  and  delivered.  Ver- 
<lict  and  judgment  for  plaintiffs.  Defendant 
appeals. 

Lamed  if  Lamed,  (Hmry  M.  Ohener,  of 
«ounBeI,)  for  api)ellant.  H.  C.  Wtmer,  for 
•ppeliees. 

Morse,  J.  This  cnse  was  here  in  the  Oc- 
tober term,  18tf8,  and  a  judgment  in  favor  of 


plaintiffs  reversed  for  errors  occurring  on 
the  trial  t>efore  Hon.  George  Gartner,  cir- 
cuit judge,  without  a  jury.  The  case  is  re- 
ported in  40  N.  W.  Eep.,  at  page  467.  where 
the  main  controversy  at  that  time  ns  to  the 
large  pier-glass  or  mirror  is  onllined.  The 
cause  was  again  tried  in  the  Wayne  circuit 
before  a  jury,  who  found  a  verdict  in  favor 
of  the  plaintiffs  for  8178.82.  It  Is  now  here 
for  review.  On  this  last  trial  the  claim  of 
the  plaintiffs,  as  submitted  by  their  counsel 
to  the  jury,  was  as  follows: 

Sundries $84  98 

Threemlrrors 128  00 

Total. tSO»  98 

Interest  at  6  per  cent.,  1}^  years. 18  88 

Tetel,wlthlnt 1338  88 

The  large  mirror  was  950.  and  the  smaller 
ones  975  for  the  two. 

The  issues  between  the  parties  were  as  fol- 
lows: (1)  The  plaintiffs  claimed  that  they 
agreed  to  furnish  the  small  items  in  the  bill 
of  sundries  at  the  usual  rates,  while  Madame 
Boos  contended  and  testified  that  she  was  & 
have  them  at  a  reduced  price,  which  was 
fixed  when  slie  purchased  them.  The  differ- 
ence between  them  on  these  articles  was 
about  $19.50,  with  interest  at  6  per  cent,  for 
one  and  one-half  years.  (2)  As  to  the  small 
mirrors,  Madame  Boos  claimed  that  they 
were  defective,  and  that  she  never  accepted 
tliem.  That  they  were  put  up  in  her  ab- 
sence from  the  room,  after  she  had  stated  to 
Mr.  Quigley,  who  came  to  put  them  up,  and 
represented  the  pLilntifTs,  that  she  was  dis- 
appointed In  them,  and  that  they  were  not 
first-class,  as  she  expected  them  to  be,  and 
said  to  him,  "Don't  put  those  np;  I  am  not 
satisfied  with  them."  Plaintiffs  claimed  that 
these  mirrors  were  all  right;  that  she  made 
no  complaint  alrant  them  when  they  were 
put  up;  and  that  they  had  been  in  use  by  de- 
fendant ever  since  they  were  put  up.  (8) 
The  controversy  as  to  the  large  mirror, 
whether,  when  it  was  taken  away  to  be  re- 
silvered,  it  was  to  be  returned  in  two  weeks, 
as  claimed  by  Madame  Boos,  or  in  a  reason- 
able time,  as  contended  by  plaintiffs.  We  • 
are  inclined  to  agree  with  the  counsel  for 
plaintiffs  that  the  jury  in  their  verdict  did 
not  allow  plaintiffs  the  price  of  the  large 
mirror,  850  and  interest,  as  the  amount  uf 
the  verdict  can  be  explained  on  no  other  hy- 
pothesis. But  as  there  were  errors  which 
necessarily  must  have  affected  the  disposi- 
tion by  the  jury  of  all  the  issues,  or  may  have 
done  so,  and  we  are  satisfied  that  l>ecause  of 
such  errors  the  case  must  go  back  for  a  new 
trial,  at  which  trial  the  controversy  in  re- 
spei't  to  tlie  large  mirror  will  again  come  up, 
it  will  be  necessary  to  notice  most  of  the 
questions  arising  under  that  issue,  and  as- 
signed as  error  in  this  court. 

The  first  error,  and  one  affecting  the  whole 
case,  was  in  the  conduct  of  the  counsel  for 
the  plaintiffs  in  his  examination  of  the  per- 
sons drawn  as  jurors  on  their  votr  dirt. 
Against  the  objection  of  defendant's  counsel, 
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he  was  permitted  by  theconrt,  under  the  pre- 
tense of  ascertaining  whether  or  not  the  ju- 
rors knew  anything  about  the  case,  to  reiUiy 
open  his  cnse  to  tliem.  It  is  argued  by  the 
counsel  who  did  this  that  it  was  necessary  to 
do  this  Itecause  of  the  peculiar  character  of 
the  persons  usually  drawn  as  jurors  in  the 
Wayne  circuit,  and  that  it  is  his  practice  to 
do  so  in  all  cases  where  he  is  concerned  as 
counsel.  He  also  contends  that  he  did  not 
over-step  the  bounds  of  his  privilege  in  this 
respect,  and  that  he  said  no  more  than  was 
absolutely  necesisary  in  order  to  ascertain 
whether  the  jurors  were  unprejudiced  and 
impartiRl  in  the  case.  We  thinic  he  said 
much  more  than  was  necessary,  and  that  he 
went  a  great  way  beyond  his  privilege,  and 
that  the  effect  was  to  prejudice  and  bias  the 
persons  sitting  in  the  jury-box,  before  Uaey 
were  sworn  in  the  case;  and  that  an.  objection 
to  the  whole  panel  would  have  been  a  good 
one,  at  the  close  of  hla  remaii<s,  if  it  bad  been 
made  by  defendnnt's  counsel,  unless  a  re- 
exwnination  would  have  shown  that  the 
clunael's  speech  bad  had  no  efleet  upon  than. 
We  do  not  say  that  the  counsel  intended  to 
afiect  the  jury,  or  to  get  an  extra  argument 
in  favor  of  his  cliepts,  but  that  ia  what  it 
amounted  to.  He  not  only  stated  to  the  jury 
the  full  piirticnlars  of  the  pluintifFs'  claim, 
but  also  tootc  it  upon  himself  to  give  his  ver- 
sion of  the  defense  that  would  be  set  ap.  He 
stated  tliMt  the  spots  upon  the  large  mirror 
were  due  to  chemical  action,  "not  the  fault 
of  anybody  except  the  Almighty;"  that  there 
were  no  defects  whatever  found  in  the  small 
mirrors;  and,  spetiking  as  to  the  sundries, 
after  stating  that  the  plaintiffs  "charged  tlie 
defendant  the  ordinary  and  going  prices,  as 
you  would  charge  a  person  going  to  your 
store  and  buying  a  piece  of  goods,"  wound 
up  by  asking  the  persons  in  the  panel  tbe 
following  question:  "When  nothing  was 
said  aliout  the  price  you  would  put  on  your 
books  the  ordinary  selling  price  of  that  ar- 
ticle, would  you  not?"  He  concluded  his 
address  as  foiicrws:  "When  the  bill  was  sent 
to  Mrs.  R006  siie  refused  to  pay.  and  the  an- 
'  swer  that  she  made  to  tl>e  bill  of  tliese  mer- 
cliants  was  that  they  had  charged  her  too 
much  for  those  items;  and  you  will  bear  her, 
if  you  ti7  the  case — ^I  am  informing  you 
about  the  case  to  ascertain  whether  you  will 
try  it  or  not — ^yoa  will  hear  Mrs.  Roos  testi- 
fy that  she  made  an  agreement  with  Hudson 
&  Symington  in  regard  to  each  item,  that  she 
would  pay  them  just  so  much  and  no  more. 
Now,  these  plaintiffs  are  merchants  iu  De- 
troit, and  I  think  3-ou  all  know  them  by  rep- 
utation. They  are  business  men.  They  are 
compelled  to  do  what  many  merchants  have 
to  <lo, — a  thing  unpleasHUt  for  anybody, — to 
come  into  court  to  collect  their  just  accounts. 
Now,  gentlemen  of  the  jury,  I  have  explained 
to  you  what  the  case  is,  who  the  parties  are, 
and  all  we  want  is  an  honest  vote  and  a  fair 
count.  We  do  not  want  to  do  this  lady  any 
harm.  We  do  not  want  you  to  give  any  ver- 
dict against  lier  that  is  nut  just,  or  not  any 


amount  that  does  not  belong  to  these  plain- 
tiffs. We  want  this  case  tried  on  business- 
principles.  Now,  with  tliis  understanding 
uf  tlie  case, — and  I  think  I  have  staled  it  so 
yon  nnderOband  it  fully, — 1  ask  you  if  there 
is  any  one  of  you  in  any  way  related  to  the- 
plaiutiffs,  elttier  by  business  relations  or  in 
any  other  way,  that  would  cause  yon  to  lean 
eithKr  way  in  trying  this  case?  If  so,  just 
announce  the  fact,  and  I  will  excuse  yoa.^  If 
you  know  anything  alK>ut  the  case  which  you 
think  woald  prejudice  tlie  riglits  of  eitber  of 
these  parties,  just  notify  me,  and  I  will  ex- 
cuse you.  I  will  leave  it  to  your  honor  to- 
say  whether  you  can  fairly  and  in  a  business 
way  settle  the  dispute  between  these  par- 
ties." Tlie  record  slates  that  none  of  the 
jurors  made  any  reply,  and,  after  waiting  a 
moment,  the  counsel  announced  himself  as 
satiB&ed  with  the  jury.  The  counsel  for  tbe^ 
defendant  then  stated  that  he  desired  an  ex- 
ception to  the  statement  or  argument  of 
counsel  before  the  jury  were  sworn,  and  that 
he  would  say  that  it  was  a  mlsstiitempnt  of 
tbe  facts  of  the  caa&  "The  Court.  Very 
well,  you  have  your  exception,  Coi.  Lamed.  "^ 
The  record  then  pnweeds:  "After  the  de- 
fendant's counsel  had  questioned  the  jurors- 
individually,  and  each  one  of  them  replied  tlmt 
he  knew  nothing  of  the  facts  of  the  case,  Mr. 
Wisner  remarked:  May  It  please  tbe  conit: 
The  supreme  court  of  this  state  have  said 
that  they  wilt  not  reverse  the  case  for  eiTor 
which  does  not  prejudice.  My  brother  has 
excepted  to  my  remarks  in  explaining  this 
case  to  the  jury,  with  a  view,  I  suppose,  of 
taking  the  case  to  the  supreme  court.  Sinco- 
the  jurors  liave  all  announced  in  answer  to 
my  lirother  Larned  that  they  knew  nothing 
at  all  about  the  case,  certainly  my  stato  nent 
to  them  of  the  facts  has  done  no  harm.  Col. 
Larned.  I  object  to  that  statement,  and  I 
take  an  exception  to  It.  The  Court.  You 
can  except  to  anything  that  appears  of  record 
in  this  case."  We  have  thus  fully  set  forth 
a  portion  of  the  remarks  of  counsel  to  show 
the  extent  and  character  of  his  address.  It 
would  seem  that  he  must  have  forgotten  the 
stage  of  the  trial,  and  supposed  that  he  was- 
summing  up  the  case  on  final  argument. 
The  record  states  that  after  the  jury  were 
sworn  the  plaintiffs'  counsel  "made  a  further 
opening  statement  of  the  facts  which  he  ex- 
pected to  prove."  By  this  practice  the  coun- 
sel for  the  plaintiffs  whs  enabled  to  get  four 
arguments  to  the  jury, — one  before  they  wero 
sworn  and  three  afterwards,  at  least  one 
more  than  he  was  entitled  to.  This  should 
not  have  been  permitted  by  the  court.  The 
attention  of  the  circuit  judge  was  oalled  to  it 
in  the  beginning,  and  his  failure  to  keep 
the  counsel  within  bounds  was  prejudicial 
error. 

The  defendant  testified  as  follows:  "Quet- 
Uon.  WI16U  after  that  did  you  notify  tho- 
plaintiffs  or  their  agents  in  regard  to  any 
dissatisfaction  you  had  with  those  mirrors? 
Answer.  Tbe  next  day.  Miss  Penniman  was 
going  down  town,  and  I  told  her  to  stop  in 
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and  see  Mr,  STniingtoii,  and  tell  ]iim  to  come 
up;  that  I  wanted  to  (atk  with  him  iibout  the 
mirrors;  that  I  was  dissatisfied  with  them." 
-On  motion  of  plaintiffs'  counsel  it  was 
«tricken  out,  although  the  counsel  for  de- 
fendant proposed  to  show  that  Miss  Penni- 
xniin  carried  the  message  to  Mr.  Syraiiigton, 
or  rather  suggested  tliat  if  he  did  show  it  it 
would  be  competent.  Miss  Penniman  was 
sworn  in  the  cuse,  however,  and  no  attempt 
was  made  to  prove  by  her  that  she  carried 
any  such  word  to  Mr.  Symington.  We  think 
it  would  be  proper,  under  the  issue  in  this 
case  as  to  the  two  small  mirrors,  for  the  de- 
fendant to  show  that  she  sent  this  message 
to  Mr.  S^lngton,  one  of  the  plaintifTs,  and 
Miss  Penniman  ooramunlcated  it  to  hitn,  he 
boing  one  of  the  plaintiffs.  But  if  Miss  Pen- 
niman did  not  talce  the  message  to  him,  then 
what  Madame  lioos  said  to  Miss  Pennlmnn 
woaid  be  both  hnmatertal  and  incompetent. 
We  also  think  that  the  Jury  should  have  been 
permitted  to  inspect  the  large  mirror  at  the 
request  at  the  defendant's  counsel.  It  w;i8 
broagbt  into  the  ooiut-roum  by  the  plaintiffs, 
•nd  witnesses  testifled  in  relation  to  it,  har- 
ing  their  attentian  directed  to  it  by  plaintiffs' 
counsel.  It  was  evidently  brought  there  and 
placed  in  the  view  of  the  jury  by  the  plain- 
tiffs for  the  purposes  of  the  trial.  Its  work- 
maasldp,  and  whether  it  was  defective  or 
not,  after  iKing  resilveced,  was  made  part  at 
the  Issue;  and,  if  the  defendant's  coonsel 
(kougbt  that  a  doqer  inspection  of  it  by  the 
Jury  would  aid  his  client,  we  can  see  no  rea- 
son wkry  he  was  not  entitled  to  it. 

SoBiB  errors  are  asaigoed  as  to  remarks 
mads  by  the  court,  and  also  by  counsel  for 
the  piaintifls,  during  the  trial,  but  as  tbey  are 
snch  as  would  not  be  likely  to  arise  upon  an- 
other trial  we  shall  not  htse  discuss  them. 

It  is  claimed  that  the  court  did  not  plainly 
put  to  the  Jnry  the  theory  of  the  defendant 
thait  frfaintifls  were  to  return  the  mirror 
within  twxi  weeks,  and  clearly  Instruct  them 
that  tf  they  found  tills  theory  to  be  correct 
she  was  not  bound  to  receive  the  mirror,  un- 
less it  was  returned  witliin  tliat  time.  We 
think  this  claim  is  not  well  founded.  The 
jnry  were  plainly  told  more  than  once  tliat,  if 
the  agrtfement  was  tliat  tlie  glass  should  be 
returned  in  two  weeks,  Madame  Roos  was 
not  bonnd  to  take  it  unless  It  came  back 
within  that  time. 

Plaintiffs'  counsel  offered  in  evidence  and 
read  tlie  testimony  of  Jennie  Murdoclx,  given 
en  the  fliBt  trial  of  this  case,  at  which  trial 
she  was  subpoenaed  and  sworn  as  a  witness 
on  the  part  of  the  defendant.  It  appeared 
that  the  witness  was  in  Boston,  Mass.,  and 
out  of  the  jurisdiction  of  the  court,  but  it 
was  not  shown  that  any  attempt  had  been 
made  by  either  party  to  obtain  her  testimony 
on  the  last  trial,  eitlier  by  subpoena  or  depo- 
sition. It  was  admitted  that  the  printed 
record  of  the  first  trial,  from  which  her  testi- 
mony was  read,  contained  a  correct  state- 
ment of  her  evidence  as  given  on  the  trial, 
and  the  only  objection  made  by  defendant's 


counsel  to  the  admission  of  this  testimony 
was  that  the  plaintiffs  could  not  use  it  be- 
cause she  was  defendant's  witne.ss  when  she 
gave  it.  This  objection  is  not  tenable.  How- 
ard V.  Patrick,  88  Mich.  795. 

Complaint  is  also  macte  -of  that  portion  of 
the  charge  of  the  court  in  which  be  instructed 
the  jury  that  if  the  mirrors  "were  made  use 
of  for  any  length  of  time,  no  matter  how 
short  a  time  it  may  have  been,  there  was  an 
acceptance  of  those  mirrors  on  the  part  of 
Mrs.  Roos,  and  she  would  be  liable  for  the 
contract  price,"  unless  latent  defects  were 
found  in  them  afterwards.  We  think  thjs 
charge  a  little  too  broad,  under  the  circum- 
stances of  the  case,  as  to  the  two  small  mir- 
rors. According  to  the  testimony  of  Mrs. 
Roos, — and  she  had  a  right  to  go  to  the  Jury 
on  h«r  testimony, — these  minors  were  pot 
up  against  her  orders,  while  she  was  attend- 
ing to  a  onstomer  somewhere  else;  that  they 
were  so  phiced  that  when  any  one  passed  by 
them  in  the  room  they  could  not  help  looking 
in  them,  and  that  in  that  manner  and  to  thiS 
extent  they  were  used,  bnt  not  otherwise. 
We  do  not  think  that  this  kind  of  use  fcr  a 
day  or  so,  or  until  she  could  reasonably  notify 
plaintiffs  that  she  did  not  accept  tliero,  would 
be  an  acceptance;  bnt  If  she  used  them  for 
the  purposes  for  which  she  purchased  them, 
or  for  any  other  beneficial  purpose  in  her 
business,  without  offering  to  return  them  or 
notifying  plaintiffs  to  take  them  away,  the 
jury  might  well  ti«iit  such  use  as  an  accept- 
ance of  the  mtrron.  We  find  no  other  errors 
In  the  trial.  For  those  noted  the  judgment 
must  be  reversed,  and  a  new  trial  granted  to 
defendant,  with  costs  of  this  court.  The 
other  Justices  concurred. 


Auditor  Obnbral  o.  Boaso  of  Supbbvib- 
ons  OF  Ottawa  ConNrr. 

(iSuprems  Court  of  Michigan.    July  11, 1888.) 

CkjaiTTIBS — Ll^BIUTISS  TO  ST^TS— XiJllTIOH. 

1.  Acts  Mich.  1869,  No.  169,  |  124,  providing  for 
the  resale  of  lands  bought  by  the  state  at  tax-sale 
remtiulng  unsold  for  nVe  yean,  and  for  ohargflng 
back  to  toe  proper  oounty  any  defloieBcy  In  the 
amount  bid  at  such  resale  below  the  amount  bid 
by  the  state  at  the  first  sale,  is  invalid,  in  so  far 
as  it  reqnlres  losses  sustained  on  previous  pur- 
chases to  be  charged  back  to  the  county,  and  such 
losses  are  not  a  proper  oharge  against  the  county. 
Auditor  Oeneral  v.  Supervisors,  ante,  148,  fol- 
lowed. 

2.  How.  St.  Mich.  I  1100,  requires  the  auditor 
general  to  state  the  account  with  eaoh  county  an- 
nually on  the  Ist  day  of  .Tuly,  and  the  amount  due 
from  it  is  required  by  section  lOSO  to  be  included 
in  the  amount  of  state  tax  apportioned  to  it.  It 
has  been  customary  for  many  years  to  charge  in- 
terest on  the  annual  balances  due  the  state,  and, 
when  unpaid,  to  carry  them  forward  into  the  ac- 
count of  the  ensuiDg  year  of  which  they  form  part 
of  the  balance.  Borne  counties  have  paid  the  bal- 
ances proniptly,  while  others  have  wholly  neglect- 
ed them.  Held,,  that  such  balances  should  be  con- 
sidered as  debts  due  the  state,  and  that  such 
method  of  computing  interest  was  not  illegal,  as 
compounding  it.  Shekwood,  C.  J.,  dissenting. 
Auditor  Oeneral  v.  Supervisors,  ante,  143,  fol- 
lowed. 

3.  Section  11404>rovides  that  all  losses  sustained 
by  default  of  any  oounty  treusurcr^n  dischanK^f 
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bis  duties  under  the  tax  taw  shall  be  cbarseable 
on  such  county.  A  county  treasurer  recmVed  a 
certain  sum  as  moneys  paid  on  sales  of  lands  for 
state  taxes,  but  reported  to  the  auditor  general 
that  the  county  haa  used  it  for  county  purposes, 
and  the  auditor  general  took  his  receipt  for  the 
same,  and  charsM  the  amount  over  to  the  county. 
The  county  had  never  used  the  money,  and  the 
treasurer  defaulted.  Held,  that  the  county  must 
bear  the  loss. 

Mandamus. 

S.  V.  R.  Trowbrtdge,  Atty.  Gen.,  {Motea 
Taggart,  of  counsel,)  for  relator.  Walter  I. 
LlUte,  Pros.  Atty.,  {George  A.  Fan,  of  coun- 
sel,) for  r«»pondenta. 

Long,  J.  The  relator,  as  auditor  general 
of  this  stiitP,  filed  a  petition  for  mandamru 
to  compel  the  board  of  supervisors  of  Ottawa 
county  to  apportion  among  the  sevei'al  towns 
of  that  county  the  sum  of  939,372.51,  and  to 
cause  the  same  to  be  assessed,  collected,  and 
paid  over  to  the  state;  the  auditor  general 
claiming  that  the  county  of  Ottawa  is  Indebt- 
ed to  the  state  in  tliat  amount.  It  is  claimed 
that  this  amount  is  made  up  of  various 
items,  which  the  county  has  neglected  to  pay 
for  several  years,  and  some  portion  of  said 
sum  being  for  interest  charges,  on  balances 
struck  from  year  to  year.  On  September  28, 
1887,  the  auditor  general  caused  to  be  served 
on  the  clerk  of  the  board  of  supervisors  of 
that  county  the  usual  notice,  showing  the 
amount  of  taxes  apportioned  to  said  county 
for  the  several  stale  purposes  for  the  current 
expenses  of  such  year,  and  also  a  notice  that 
there  should  be  levipd  as  a  portion  of  the 
county  taxes,  as  required  by  section  22,  act 
153,  Laws  1885,  unless  paid  prior  to  Octo- 
ber Ist,  the  indebtedness  of  said  county  to 
the  state  on  the  1st  day  of  July,  1887,  then 
amounting  to  $39,372.51.  It  appears  that 
in  this  amount  is  included  a  ceitain  item 
charged  back  to  Ottawa  county  under  section 
124,  act  No.  169,  Pub.  AcU  Mich.  1869,  as 
loss  upon  sales  of  state  tax  lands  lying  In  that 
county,  which  item,  with  Interest  thereon, 
amounts  to  the  sum  of  96.447.39.  It  was 
settled  in  the  case  of  Auditor  General  v.  Su- 
pervisors, ante,  143,  and  cases  therein  cited, 
that  this  was  not  a  proper  charge  by  the 
state  against  the  county,  IJut  that  where  the 
county  had  paid  sucli  iten)  to  the  state  the 
county  could  not  use  the  item  so  paid  as  a 
set-uiT  Hguinst  any  claim  which  llie  state 
might  have  against  the  county.  The  state 
will  not,  therefore,  be  permitted  to  insist  up- 
on payment  of  this  item  of  the  account. 

Claim  is  made  by  the  county  that  it  is  not 
liable  to  the  state  for  interest  charges  in  ac- 
count upon  annual  rests  made  on  June  30th 
of  each  year.  This  question  was  also  settled 
in  case  of  Auditor  General  v.  Supervisors, 
supra,  and  we  see  no  reason  for  changing  the 
rule  there  laid  down.  This  is  a  proper  item 
in  the  account. 

In  the  agreed  statement  of  facts,  upon 
which  the  present  case  is  heard,  it  appears  that 
it  has  been  the  practice  of  the  auditor  general 
to  charge  tlie  county  with  the  amount  of 
lands  biU  off  to  the  slate  al  tfie  October  sales, 


from  the  time  the  bids  were  reported,  and  in- 
terest was  charged  on  this  sum  to  tbe  county 
until  September  30th  following;  and  tliat  for 
the  last  six  months  of  the  year  ending  Sep- 
tember 30th  the  county  was  credited  upon 
taxes  returned  10  per  cent,  interest,  while  the 
amount  of  interest  charged  the  county  was 
7  per  cent. ;  also  that  during  the  year  redemp- 
tions would  sometimes  be  made  from  these 
sales  at  tbe  auditor  general's  office,  and  at  the 
county  treasurer's  office;  and  that  as  to  re- 
demptions made  at  the  auditor  general's  office 
tbe  state  would  have  the  money  paid  to  it» 
and  at  the  same  time  the  interest  charged  by 
the  state  would  cover  the  whole  amount 
shown  by  the  return  of  the  county  treasurer 
of  tax-sales;  and  that  as  to  redemptions  made 
at  tbe  county  treasurer's  office  the  state  would 
charge  the  county  with  the  amount  re- 
deemed at  said  office  at  the  end  of  the  montiv 
where  tbe  money  was  retained  by  tbe  county,, 
and  the  general  charge  of  interest  of  the  au- 
ditor general  would  cover  the  full  amount 
returned  by  the  county  treasurer  for  the  year. 
Upon  the  hearing  here,  however,  the  state 
waives  any  claim  as  to  this  interest  charged 
upon  moneys  paid  into  tbe  auditor  general's 
office  and  county  treasurer's  office  during  tlie 
year  prior  to  tlie  expiration  of  the  time  for  re- 
demption, and  consents  that  this  amount  be 
stricken  from  the  account.  Tins  deduction 
will  be  made.  The  account  will  therefore  be 
adjusted  upon  that  l>asis.  as  we  think  tbe 
other  charges  are  proper  items  of  account  to 
be  paid  by  the  county. 

One  other  item  is  in  dispute.  It  appears 
that  on  June  10.  1871,  the  state  charged  tbe 
county  of  Ottawa  with  the  sum  of  83,186.6^ 
for  what  is  allied  the  "Dickenson  defaults." 
and  such  sum  went  into  the  amount  shown 
due  from  Ottawa  county  to  tbe  state,  and 
is  included,  with  interest,  in  the  amount 
claimed.  This  item  grew  out  of  the  default 
of  Dickenson,  who  was  county  treasurer  of 
Ottawa  county,  in  not  paying  over  to  the 
state,  in  the  year  1870,  the  amount  of  moneys 
due  the  state  on  sales.  It  appeai-s  that,  these 
moneys  being  unpaid  by  the  county  treasurer 
to  the  state,  tlie  auditor  general  in  June, 
1871,  charged  tills  amount,  which  wasSS.OOO,. 
and  interest  to  June  10,  1871,  of  8186.69, 
making  the  $3, 186. t)9,  over  to  the  county, 
and  issued  a  receipt  to  the  county  treas- 
urer for  that  amount  as  moneys  paid  on 
saies  for  October,  1870.  It  is  conceded  that 
no  part  of  these  moneys  was  paid  by  Dicken- 
son, or  that  the  state  ever  had  any  portion  of 
it.  This  amount  was  actually  due  the  state 
from  the  sales  in  October,  1870,  in  Ottawa 
county.  It  was  represented  by  Dickenson 
that  these  moneys  had  been  used  by  the  coun- 
ty for  county  purposes,  and  tbe  auditor  gen- 
eral took  his  receipt  for  tlie  same,  and  charged 
the  amount  over  to  the  county.  It  appears 
that  this  was  not  so.  and  that  the  county  Iiad 
nol  used  these  moneys.  The  contention  of 
the  county  is  that  this  loss  must  fall  upon  the 
state.  This  question  was  settled  by  tins 
court  in  Atluriiey  General  v.  Supervisors.  30 
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Micb.  388.  In  tliat  case  tbe  question  was 
very  fully  and  ably  discussed  by  Mr.  Justice 
CoOLET,  and  in  which  the  other  members  of 
the  court  concurred.  This  case  was  cited  in 
Marquette  v.  Ward,  60  Mich.  175,  16  N.  W. 
Itep.  70,  iind  tlie  doctrine  tliere  enunciated 
fully  sustained  and  approved.  The  question 
in  Attorney  General  v.  Supervisors,  supra, 
arose  under  the  statute  of  1853.  Tliat  stat- 
ute has  been  adopted  in  the  later  stututes. 
Comp.  Laws  1867,  §§  878.  924;  Laws  1869, 
p.  371.  §  139;  How.  St.  §§  520,  1140;  sec- 
tion 75,  Tax  Laws  1882.  Section  1140,  How. 
St.,  above  cited,  provides  that  all  losses  that 
may  be  sustained  by  the  default  of  any  coun- 
ty treasurer  in  discharge  of  the  duties  im- 
posed by  this  act  sliall  be  chargeable  on  such 
county.  This  is  substantially  the  same  as 
the  provision  in  section  924  of  the  Compila- 
tion of  1857,  under  which  it  was  held,  in  At- 
torney General  v.  Supervisors,  that  this  sec- 
tion seemed  intended  to  cover  all  possible 
losses  that  might  arise  from  the  county  treas- 
urer's default  under  the  tax  law.  We  think 
'  this  Is  a  proper  item  of  account  against  the 
county.  Very  soon  after  tliis  default  oc- 
curred, and  during  the  year  1871,  this  item 
was  charged  in  tbe  account  against  the  coun- 
ty, and  the  statement  sent  that  year  by  the 
auditor  general  to  the  clerk  of  the  board  of 
supervisors,  and  was  carried  by  the  auditor 
general  into  tbe  balance  against  the  county 
on  July  1, 1872.  This  item  has  been  carried 
along  from  year  to  year  in  these  annual  bal- 
ances since  that  time.  The  writ  of  mandO' 
mtu  must  be  granted,  but  the  items  hereto- 
fore mentioned  tnust  be  eliminated  from  the 
account. 

Gampbbu,,  Chahpum,  and  Morse,  JJ., 
ooncnrred. 

Sherwood,  C.  J.    I  concur,  except  as  to 
interest  on  interest  allowed. 


Kelset  e.  McDonald  et  al. 

(Supreme  Court  of  Michiaan.    July  U,  1889.) 

Statutb  or  Fracss. 

1.  FlatntlfTs  agent  agreed  orally  to  purchase 
land  of  defendants,  the  price,  I9,fi00,  to  be  paid  at 
a  bank  upon  the  deposit  of  a  warranty  deed.  Tbe 
deed  as  deposited  recited  $9,000  as  the  considera- 
tion, and  the  agent  objected  to  it  on  this  ground, 
as  well  also  beosnse  no  abstract  of  title  was  fnr- 
nlsbed  as  agreed.  Defendants  offered  to  furnish 
a  bill,  of  sale,  naming  tSOO  as  its  consideration  for 
the  "down  timber, "  which  it  appears  satisfied  the 
agent  He  paid  tS,000  on  the  price,  but  did  not  ao- 
cept  the  deed,  and  a  new  oral  agreement  appeared 
to  nave  been  entered  into  that,  when  the  abstracts 
were  furnished,  the  agent  was  to  pay  the  balance 
of  the  price,  and  the  attorney  who  had  the  deed 
was  to  deliver  it.  Plalntilt  becoming  dissatisfied 
brought  his  action  to  leoover  tbe  money  paid. 
Held,  that  the  contract  was  within  the  statute  of 
frauds,  and  void. 

2.  The  facts  that  the  agent  bought  supplies  and 
took  possesion  of  the  Iuml>er  camps  which  defend- 
ants Dad  been  using  the  previous  winter  in  lum- 
bering a  portion  of  the  lands,  and  had  men  at  work 
there  a  few  days  getting  ready  to  cut  timber  on 
the  lands,  were  not  such  part  performance  as 
would  avoid  tbe  statute,  even  if  the  camps  were 


on  the  lands,  which  they  probably  were  not,  as 
there  was  nothing  done  that  could  not  be  compen- 
sated in  an  action  for  damages. 

Error  to  circuit  court,  Cheboygan  county; 
Bahsdell,  Judge. 

Qeorge  W.  Bell  and  H.  Qeer,  for  appellants. 
Humphrey  &  Perkins,  for  appellee. 

Morse.  J.  Charles  E.  Kelsey,  a  brother 
of  the  plaintiff,  and  acting  in  his  behalf,  in 
October,  1887,  entered  into  an  oral  agree- 
ment with  the  defendant  Patrick  H.  McDon- 
ald for  the  purchase  of  certain  lands  owned 
by  tlie  defendants,  and  situated  in  Presqne 
Isle  county.  Tbe  purchase  price  was  to  be 
89,500,  to  be  paid  at  the  Cheboygan  Bank 
when  the  defendants  should  execute  and  de- 
posit their  warranty  deed  for  the  lands  with 
one  H.  A.  Wetmore  at  said  bank.  The  deed 
was  deposited  at  the  bank,  but  the  consider- 
ation mimed  in  tbe  same  was  $9,000  instead 
of  $9,600.  Kelsey  objected  to  this  deed  be- 
cause of  such  variance,  and  also  for  other 
reasons;  one  being  that  an  abstract  of  tit!e 
was  also  to  be  furnished.  To  make  the  dif- 
ference in  tbe  consideration,  a  bill  of  sale, 
naming  9500  as  its  consideration,  was  made 
by  the  defendants  to  the  pl^ntiiT,  and  cov- 
ering and  conveying  the  "down  timber"  on 
the  premises.  Charles  £.  Kelsey  claims  that 
this  bill  of  sale  was  never  delivered.  After  « 
the  deed  was  made  and  deposited,  Charles  £. 
Kelsey  paid  fur  plaintiff  65,000  to  the  de- 
fendants. The  plaintiff  afterwards  became 
dissatisfied  with  his  bargain,  and  this  suit 
was  brought  in  the  circuit  court  for  the 
county  of  Cheboygan  to  recover  back  the 
money  paid,  claiming  the  contract  to  be  void 
under  the  statute  of  frauds.  The  circuit 
judge,  upon  the  trial,  directed  a  verdict  for 
tlie  plaintiff,  and  he  had  judgment  in  the 
sum  of  $6,205.  This  action  of  the  circuit 
judge  is  the  only  point  of  contention  in  this 
court. 

The  counsel  for  the  defendants  claim  that 
the  facts  in  the  case  take  the  contract  out  of 
the  statute  of  frauds,  and  that  the  case  should 
have  been  submitted  to  tlie  Jury  upon  the 
facts  as  claimed  by  them.  It  is  contended 
that,  after  the  deed  was  deposited  with  Wet- 
more,  conforming  with  tiie  oral  agreement 
except  as  to  the  amount  named  as  its  con- 
sideration, the  making  of  the  bill  of  sale  to 
remedy  this  was  agreed  to  by  Ciiarles  £.  Kel- 
sey; and  al.10  tliat  said  Kelsey  took  the  deed 
away  from  Wetmore,  where  it  was  deposited,, 
and,  with  full  knowledge  of  this  vai'iance  in 
the  recital  of  the  consideration,  paid  $5,000' 
upon  the  contract,  and  agreed  to  pay  the  b]tl- 
ance  of  the  purchase  price  as  soon  aa  an  ab- 
stract of  the  land  was  furnished  by  the  de- 
fendants. Tliat  defendants  afterwards  fur- 
nished the  abstract  wliicli  showed  a  clear  and 
perfect  title  in  the  defendants.  That  Charle» 
£.  Kelsey  never  returned  the  deed  to  Wet- 
more, but  left  it  with  Mr.  Perkins,  in  tbe  of- 
fice of  Humphrey  &  Perkins,  attorneys  at 
law,  at  Cheboygan.  That  this  was  a  virtual 
acceptiince  of  the  deed,  and  tlie  title  thereby 
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passed.  It  is  urged  lliat  if  these  facts  had 
been  submitted  to  and  found  by  the  jury  it 
would  have  justified  a  verdict  for  the  de- 
fendants. It  is  also  claimed  that  Kebey 
bouglit  camp  supplies,  and  took  possession 
of  the  lumber  camps  which  had  been  used  by 
the  defendants  the  previous  winter  in  lum- 
bering  upon  a  portion  of  the  lands.  He. 
Charles  B.  Kelscy,  had  men  at  work  at  these 
camps  for  eij^ht  or  ten  days  getting  ready  to 
lumber  the  lands.  A  survey  of  tlie  lands 
afterwards  showed  these  camps  to  be  on  other 
lands,  and  not  on  those  sold  or  contracted  to 
plaintiif,  but  defendants'  counsel  claim  thst 
lAis  was  a  disputed  question  as  to  the  loca- 
tion of  these  camps,  which  sliould  have  been 
submitted  to  the  jury;  and  that  there  Is  no 
doubt  but  Kelsey  intended  to  take  possession 
of  these  lands  under  the  deed  when  tie  took 
possession  of  ttra  camps.  They  also  contend 
that  the  defendants  complied  with  their  part 
of  the  contract  by  executing  a  deed  of  the 
premises,  depositing  it,  together  witli  the 
deeds  to  them  from  their  grantors.  James 
and  Fhelps.  with  Mr.  Wetraore,  as  they  bad 
agreed  to  do;  and  timt  this  deed  itself  was 
ancfa  a  written  memorandum,  sulMcribed  by 
the  parties  by  wiiom  tlie  sale  was  made,  as 
would'  take  it  out  of  the  statute  of  frands. 
We  do  not  think  the  oral  agreement  was  tak- 
*  en  out  of  the  statute  by  any  act  or  acts  of  the 
parties. 

In  the  flnt  place,  it  is  conceded  that  the 
deed,  as  executed  and  delivered,  did  not  em- 
body the  terms  of  the  oral  contraet,  in  so 
much  as  It  did  not  properly  recite  the  price 
to  he  paid  for  the  land.  This,  of  itself,  would 
be  a  sufSclent  answer  to  the  claim  that  the 
execution  of  the  deed  and  its  delivery  to  Wet- 
more  was  a  sufllcieiit  written  memorandum 
to  avoid  the  atfrtute  of  frauds,  if  we  were  to 
admit  tliat  the  execution  and  delivery  of  a 
deed  correctly  embodying  the  oral  agreement 
would  be  sutttcient  to  take  it  out  of  the  stat- 
ute, which  we  are  not  prepared  to  do.  See- 
ondHy.  No  abstract  was  delivered  with  the 
deed  to  Wetmore,  which  plaintiff  claims  was 
a  part  of  the  parol  contract.  TMrdly.  There 
never  was  any  acceptance  of  the  dee;l  by 
plaintiff's  agent,  nor  any  evidence  tending  to 
show  such  acceptance.  It  is  clear  ft-om  all 
the  evidence  that  the  deed  was  taken  from 
Wetmore  1^  Chnrles  E.  Kelsey  for  the  pur- 
pose of  having  it  examined,  to  see  if  it  was 
all  right,  and  according  to  the  oral  arrange- 
ment; and  that  he  found  fault  with  it  be.- 
cause  the  consideration  was  $9,000,  instead 
of  $9,500.  He  seemed  to  be  satisfied  when 
Mr.  Perkins  told  him  the  bill  of  sale  would 
make  the  matter  right,  but  he  did  not  accept 
the  deed,  and  the  bill  of  sale  was  never  de- 
livered to  him,  nor  is  there  any  evidence  that 
lie  ever  saw  it.  Mr.  Perkins  testifies  that 
Frank  C.  McDonald,  one  of  the  defendants, 
came  into  the  office  while  the  deed  was  in  his 
possession,  about  an  hour  after  Kelsey 
brought  it  in.  Perkins  told  him  that  Kelsey 
wanteil  an  abstract,  and  McDonald  finally 
Sitid  they  would  furnish  one.   While  McDuu- 


ald  was  there,  Kelsey  rame  in,  and  said  ha 
had  made  up  his  mind  to  pay  $6,000  on  the 
contract.    It  seems  that  then  and  tliere  a  new 
oral  arrangement  was  made  as  to  the  deliv- 
ery of  the  deed ;  that  defendants  w«n  to  ob- 
tain the  abstracts  of  title,  and,  when  the  alv 
straets  came,  Kelsey  was'  to  pay  the  balance 
of  the  purchase  price,  $4,500,  and  Perkins 
was  then  to  deliver  the   deed    to  Kelsey. 
Frank  C.  McDonald  substantially  admits  in 
his  testimony,  not  only  that  be  agreed  to  get 
the  abstracts,  but  that    he  told  Kelsey   it 
would  take  a  few  dayato  get  them,  and  that 
he  wrote  immediHtely  ttiereafter  to  Bogtrs 
City  for  them.    He  also  ailraits  that  Perkins 
t(rid  him  that  Kelsey  had  paid  86,000,  and 
would  pay  the  twlance  when  he  received  the 
abstracts,  but  denies  that  he  stated  eittier  to 
Perkins  or  Kelsey  tiiat  he  would  leare  the 
deed  in  Perfctns'  hands  to  deHver  to  Kelsey 
when  the  abstnacts  came  and  the  $4,500  waa 
paid.     Yet  it  is  clear  from  his  eridenee,  as 
well  as  the  others,  that  It  was  understood  hj 
all  of  them  that  the  transaotioa  was  not  to 
\m  closed,  or  the  deed  deliretied,  until  the  ab- 
stracts eame,  and  ttie  $4,50(^  was  paid.    It  is 
true  that  the  plaintiff  failed  to  futfUl  this 
agreement,  but  it  was  an  oral  one^  and  wtti)- 
in  the  statute  of  frands;  and  it  is  eertaia 
that  the  title  to  these  lands  did  not  pass  tv 
plaintiff  by  anything  that  was  done  in  Per- 
kins' ofliee.    That  the  defendants  nnderstood 
that  Kelsey  was  not  to  receive  the  deed  and 
pay  the  $4,500. is  farther  evUeneed  by  the 
fact  that  when  they  tendered  the  deed  after- 
wards, and  demanded  ttie  |H>500,  they  ten- 
dered also  at>»tracts  o(  title.    Perkins  after- 
wards returned  the  deed  to  defendants  at 
Kel^ey's  direction.     We  therefore  find  in  this 
case  a  dispute  as  in  what  tfie  oral  contract 
was  in  the  first  place;  the  defendants  deny- 
ing that  they  agreed  to  furnish  an  alistract. 
and  the  plaintiff  insfsttng  that  they  did.  Tlia 
statute  of  frauds  was  designed  for  the  ex- 
press purpose  of  preventing  such  disputes. 
Then  we  find  another  oral  agreement  after- 
wards made,  wlilch  Is  again  somewhat  in  dis- 
pute, as  to  the  delivery  of  tiie  deed;  the  i*>- 
fendants  insisting  that  the  deed,  while  in 
Ferluna'  hands,  was  in  reality  already  deliv- 
ered to  Kelsey.  and  the  plaintiff  insisting  that 
by  the  defendants'  own  proposition  it  was  to 
be  left  in  Perkins'  hands,  to  be  delivered  to 
Keisey  when  the  abstracts   came  and  the 
$4,5<J0  WHS   paid.     There  is  no  doubt,  as 
claimed  by  defendants'  counsel,  from  the  ev- 
idence, that  Charles  £.  Kelsey  intended  to  ac- 
cept this  deed  as  it  was  when  the  abstracts 
came,  and  that  he  paid  $5,000  upon  the  con- 
tract, and  undertook  to  take  possession  of  the 
lands,  and  supposed  he  had  done  so.    But  lie. 
fore  the  abstnicts  came  ha  became  dissatis- 
fied with  his  purchase,  as  lie  says,  because  he 
had  been  defrauded  by  misrepresentations  as 
to  the  amount  of  timber  on  the  lands,  and  re- 
fused to  take  the  deed.    These  facts,  how- 
ever, have  no  tendency  to  take  the  ©ise  out 
of  the  stiitiite  of  frands.    As  long  as  he  bad 
not  accepted  the  deed,  the  contract  was  in- 
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complete,  and  Tested  in  parol,  and  his  inten- 
tion to  accept  it,  even  if  expressed  orally,  and 
the  payment  of  money  on  the  contract,  and 
the  taking  of  possession  of  the  land  under  it, 
did  not  complete  the  contract,  or  pass  the 
title  to  him.  There  yet  remained  the  deliv- 
ery and  acceptance  of  the  deed  and  the  pay- 
ment of  the  94,500.  And  at  least  until  he 
accepted  the  deed  he  was  at  liberty  to  take 
advimtage  of  the  statute,  and  recede  from  his 
bargain.  The  payment  of  the  whole  of  the 
consideration  would  not  have  been  sufficient 
to  take  tlie  case  out  of  the  statute.  Scott  v. 
Bush,  26  Mich.  42U;  Peckham  v.  Batch,  49 
Mich.  181,  18  K.  W.  Rep.  506;  Lainb  t. 
Hinman,  46  Mich.  116,  6  N.  W.  Bep.  675. 
and  8  N.  W.  Bep.  709.  And  the  possession 
taken  by  Kelsey,  even  if  the  camps  were  on 
the  lands  contracted  for,  instead  of  being, 
as  they  probably  were,  on  lands  not  owned  by 
defendants,  was  not  such  a  part  performance 
as  would  avoid  the  statute.  There  was  noth- 
ing done  on  the  lands,  if  anything  was  done, 
that  conld  not  be  compensated  in  an  action 
for  damages.  Lamb  v.  Hinman,  46  Mich.  116, 
6N.  W.  Rep.  675,  And  8  N.  W.  Rep.  709; 
Dragoo  v.  Dragoo,  50  Mich.  677,  15  N.  W. 
Rep.  910;  Kinyon  v.  Young,  44  Mich.  342,  6 
N.  W.  Rep.  836;  Dickinson  ▼.  Wright,  66 
Mich.  42,  22  N.  W.  Bep.  312.  The  judgment 
of  the  court  below  is  affirmed,  with  costs. 
The  other  justices  coiicuiTed. 


People  v.  Waltes& 
(Supreme  Court  of  Uichigan.    July  11,  1889.) 

LaBOBNT — ^POBSESSIOK. 

1.  About  tbree  days  after  the  laioeny  of  goods 
they  were  found  In  the  possession  of  defendant  and 
another  person,  who  were  trying  to  sell  them  to  a 
■ecoDd-hand  dealer.  They  had  thegoodslnasatch- 
el  admitted  to  be  defendant's,  though  he  denied 
having  anything  to  do  with  them,  saying  that  he 
-went  with  the  other  man,  who  claimed  the  goods 
as  bis  own,  and  to  whom  he  loaned  the  satchel  to 
assist  him  io  selling  them.  He  alleged  that  he  on- 
ly carried  the  goods  at  the  other  person's  request. 
Defendant  claimed  to  have  known  the  other  man 
for  four  years,  but  did  not  give  his  name.  The  al- 
leged owner  of  the  goods  identified  them  by  marks 
on  them,  and  his  evidenoe  was  uncontradicted. 
Held,  that  It  was  not  error  to  chai-ge  the  jury  that 
defendant  virtually  admitted  that  the  goods  were 
stolen,  and  that  he  and  another  man  had  them  in 
their  possession,  but  undertook  to  explain  the  nat- 
ure of  his  possession,  and  that  it  was  for  tlie  jury 
to  say  whether  they  believed  the  explanation. 

2.  It  ia  not  prejudicial  error  to  refuse  to  charge 
that  possession  of  stolen  goods  Is  only  presumptive 
evidenceof  the  possessor's  guilt,  when  the  jury  are 
instructed  that  they  have  the  right  to  considerthe 
defendant's  testimony,  and  his  theory  accounting 
for  his  possession,  and  that,  if  the  evidence  in  his 
behalf  raised  a  reasonable  doubt  in  their  minds  as 
to  his  guilt,  he  should  be  acquitted. 

Exceptions  from  circuit  court,  Newaygo 
county;  J.  U.  Paluek,  Judge. 

George  Luton,  for  the  People-,  if.  W.  Un- 
derwood, for  defendant. 

Morse,  J.     The  respondent  was  convicted 

In  the  Newaygo  circuit  court  for  the  larceny 

of  certain  goods  claimed  to  have  been  stolen 

from  the  store  of  James  C.  Townsend,  in  the 
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Tillage  of  White  Cloud.  Tlie  respondent  was 
arrested  at  Gr.ind  Uapids,  under  the  follow- 
ing circumstances,  as  sliown  by  the  proofs  on 
tlje  trial:  On  the  4th  or  5lh  of  Janujiry,  1889, 
be  and  anotlier  man  went  to  the  second-hand 
clothing  store  of  Mr.  Hyman,  at  141  Canal 
street,  and  offered  some  goods  for  sale.  The 
goods  were  in  a  satchel.  The  other  man 
brought  the  satchel  in,  and  opened  it  to  show 
the  goods.  Both  of  them  were  engaged  in 
the  attempt  to  sell.  Hymau  testified  that  the 
respondent,  among  other  things,  said  tliat  Hy- 
ma  n  need  not  be  afraid  to  buy  them ;  that  they 
got  the  goods  an  hundred  miles  east;  be 
thought  "they  would  not  be  down  to  it;"  and, 
if  llyinan  iMught  these,  they  would  bring  him 
some  more.  They  offered  to  sell  the  goods  ia 
the  satchel  for  $10,  but  Hyman  pretended  that 
he  had  but  $3.  They  were  willing  to  sell  for 
the  83  cash,  and  to  trust  Hyman  for  the  bal- 
ance, but  he  told  them  he  would  not  bay  un- 
less he  could  pay  cash  in  full  for  them.  No 
purchase  was  made,  and  when  they  left  the 
store  the  other  man  carried  the  satohel.  They 
then  went  to  another  second-hand  clothing 
store  at  115  Canal  street.  Here  tliey  were  ar- 
rested. At  the  time  of  the  arrest  the  respond- 
ent had  the  satchel.  He  carried  it  to  police 
hoadquarters.  The  officer  who  made  the  ar- 
rest tcstifles  that  respondent  said  the  satchel 
belonged  to  him.  He  said  he  obtain  edit  some- 
where near  Detroit.  Some  of  the  troods,  about 
910  wur^h,  were  positively  identified  by  Mr. 
Townsend  as  his  property,  some  of  them  hav- 
ing his  private  mark  upon  them.  As  to  the 
balance  he  testified  that  they  were  similar  to 
those  that  he  bad  lost,  or  had  been  stolen  from 
him.  The  goods  in  the  satchel  were  worth 
at  least  860.  The  store  of  Mr.  Townsend  was 
pillaged  on  the  night  of  January  1, 1889,  and 
the  property  stolen  in  all  amounted  to  about 
8100. 

The  respondent,  upon  the  trial,  gave  testi- 
mony In  his  own  behalf  explanatory  of  liis 
possession  of  the  goods  found  in  the  satchel. 
He  admitted  that  the  satchel  belonged  to  him, 
but  tpstitled  that  he  was  a  peddler,  residing 
at  present  in  Detroit,  and  had  never  been  at 
White  Cloud  in  his  life.  Heclaimed  that  the 
man  who  was  with  him  at  Hyman's  store 
was  one  he  met  at  a  lodging-house  on  the  west 
side  in  Grand  Bapids.  He  was  introduced  to 
him  as  another  peddler.  This  man  proposed 
going  to  Hyman's.  Said  he  had  sold  goods 
there  before,  and  wanted  respondent  to  go 
with  him.  The  goods  belonged  to  this  man, 
who  put  them  in  respondent's  satchel  at  the 
lodging-house,  before  going  to  Hyman's,  be- 
cause it  was  larger  than  his  own.  This  man 
carried  the  satchel  and  the  key  to  Hyman's. 
When  they  came  out  of  Hyman's,  he  asked 
respondent  to  carry  the  satoliel,  which  he  did. 
He  went  to  Hyman's  to  help  this  man  sell 
the  goods.  He  claimed  that  he  made  no  rep- 
resentations there  as  to  where  the  goods  came 
from.  It  was  the  other  man  who  said  they 
came  from  an  hundred  miles  east.  The  re- 
spondent told  Hyman  that,  as  far  as  he  knew, 
they  were  all  right  and  straight.    He  claims 
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that  when  he  left  the  lodging-house  he  did  not 
know  what  was  in  the  satcliel,  as  be  did  not 
see  the  man  fill  it.  He  testified  that  be  had 
been  in  Grand  Ilapids  but  one  night,  coming 
in  from  Detroit,  having  walked  all  the  veay 
selling  button-hooks,  patent  button-fasteners, 
and  such  little  articles.  He  admitted  that  he 
tuld  the  ofiScer  who  arrested  him  tliat  the  goods 
and  the  satchel  were  his.  He  says  he  claimed 
the  goods  were  his,  because  they  were  for  the 
time  being,  as  he  then  had  possession  of  them. 
The  man  who  was  with  him  escaped.  The  re- 
spondent claimed  be  had  been  acquainted 
with  him  for  four  years,  but  does  not  tell  his 
name. 

It  is  claimed  that  the  court  erred  in  stating 
to  the  jury  in  his  charge  as  follows:  "Now, 
there  are  some  facts  not  controverted ;  that  a 
store  was  broken  into  on  the  night  of  Janu- 
ary 1st  and  some  goods  taken  is  not  a  con- 
troverted fact  but  an  admitted  fact  in  the 
case.  There  is  no  direct  testimony  that  this 
roan  was  in  the  village  of  White  Cloud  Janu- 
ary 1st,  or  at  any  other  time.  The  fact  that 
thren  or  four  days  thereafter— I  think  on  the 
4th  of  January — certain  goods,  which  have 
been  exhibited  here  and  identified  by  Mr. 
Townseiid  as  being  his  goods,  and  goods  tak- 
en from  bis  store  on  the  night  in  question, 
were  found  in  the  possession  of  the  defendant 
and  another  party,  who  accompanied  him  to 
a  certain  store  in  Qrand  Bapids,  are  admitted 
facts.  Now,  the  sespondent  admits,  virtually 
what  the  witnesses  have  testified  to  in  that 
regard ;  but  he  has  a  theory  concerning  the 
matter,  and  attempts  to  explain  to  you  this 
possession.  You  have  the  right  to  consider 
that,  and  it  is  your  duty  toconsider  it  in  weigli- 
ing  the  evidence,  and  arriving  at  a  conclu- 
sion." Itiscontended  tliatthe  circuit  judge 
in  this  statement  violated  the  fundamental 
rule  that  the  weight  of  the  evidence,  and  the 
credit  to  be  given  to  the  testimony,  is  exclu- 
sively for  the  jury  to  determine.  Under  the 
proofs  in  tliis  case  the  court  committed  no 
prejudicial  error  in  this  statement.  The  steal- 
ing of  these  goods  by  some  one  could  hardly 
be  disputed.  No  Jury  would  have  lieen  au- 
thorized in  finding  tiiat  there  had  been  no  lar- 
ceny of  them.  Some  of  them  were  identified 
beyond  cavi  I  as  being  a  part  of  the  stolen  prop- 
erly belonging  to  Mr.  Townsend.  And  the 
fact  is  plain  from  the  record  that  the  respond- 
ent did  nut  deny,  andcould  not  deny,  that  the 
goods  identified  by  Mr.  Townsend  were  his, 
and  stolen  from  him.  The  only  defense  he 
miide,  and  the  ouly  possible  defense  he  could 
make  under  the  circumstances,  was  that  lie 
knew  nothing  about  them,  and  that  they  were 
put  in  his  satchel,  and  carried  to  Hyman's 
store,  and  offered  for  sale  liy  the  man  who  was 
with  bira.  The  court  took  his  explanation 
and  presented  it  to  the  jury,  and  told  them,  in 
Butntance,  that  if  they  believed  it,  or  bad  a 
reasonable  doubt  in  regard  to  it, — could  not 
say  it  WHS  untrue  beyond  a  reasonable  doubt, 
— it  was  their  duty  to  acquit  him.  This  was 
all  the  respondent  could  ask  under  the  proofs. 

The  court  was  asked  to  instruct  the  jury 


that  "the  mere  finding  of  stolen  goods  in  tb« 
possession  of  another  is  only  presumptiveov- 
idence  that  the  person  stole  them,  and  such 
presumption  can  be  rebutted  by  testimony." 
The  court  said:  "Idon't  think  the  rule  would 
apply  In  this  case,  because  the  fact  is  admit- 
ted here  that  the  party  was  In  possession  of 
the  property,  and  he  attempted  to  explain  the 
possession."  As  an  abstract  proposition  of 
law  the  request  was  correct,  and  might  have 
been  given  with  propriety,  as  applied  to  this 
case.  But  when  the  court  told  the  jury,  as 
be  did,  that  the  respondent  was  a  competent 
witness  in  his  own  behalf,  and  was  allowed 
to  give  his  theory  of  the  case,  and  the  jury 
had  a  right  to  consider  it  the  same  precisely 
as  they  would  the  testimony  of  any  other  wit- 
ness on  the  stand;  and  further,  that  "if  the 
theory  advanced  upon  the  part  of  the  accused, 
and  the  testimony  given  by  him,  in  view  of 
all  the  facts  and  surrounding  circamstances 
of  the  case,  raises  in  your  minds  a  reasonable 
doubt  as  to  his  guilt  or  innocence,  it  is  your 
duty,  as  jurors,  to  solve  that  doubt  in  favor 
of  the  respondent,  and  by  your  verdict  acquit 
him," — we  think  the  jury  could  not  have 
been  misled  as  to  their  duty  in  the  premises. 
They  must  have  understood  ttiat  they  were 
not  to  convict  him  simply  l>ecau8e  the  stolen 
property  was  in  his  possession,  but,  starting 
with  that  possession,  to  listen  to  his  explana- 
tion of  such  possession.  If  they  believed  such 
explanation  false  beyond  a  reasonable  doubt, 
it  was  their  duty  to  convict  him;  if  not,  they 
must  acquit  him.  This  must  have  been  their 
understanding  of  the  court's  direction,  and 
this  was  the  whole  case  in  a  nutshell,  and  all 
there  was  of  it.  There  is  no  error  in  the  rec- 
ord, and  the  conviction  is  sustained.  The 
otbei  justices  concurred. 


Peoplb  o.  MoOord. 
(.Supreme  Count  of  Michigan.    Juijr  11, 1839.) 

BUBOLART— BBBAKIKe. 

1.  Defendant  was  Indicted  and  convicted  for 
breaking  and  entering  a  store  with  intent  to  stesL 
Hts  defense  waa  tbatlie  was  made  dmnk,  and  in- 
duced to  entef  the  store  when  so  much  intoxicated 
as  to  be  inoapable  of  a  criminal  Intent.  One  P., 
who  waa  acting  as  a  private  detective,  and  witti 
the  knowledge  of  the  proprietors  of  the  store,  went 
with  defendant,  and  entered  the  buUdlng  through 
a  window  from  which  the  fastening  iiad  been  re- 
moved. All  that  was  required  was  to  slide  the 
window  to  one  side,  if  the  window  was  closed  at 
all,  which  was  not  certain.  The  proprietors  were 
inside  the  store  at  the  time,  having  been  informed 
by  F.  of  the  Intended  entry.  The  evidence  as  to 
the  extent  of  defendant's  intoxication  and  the  part 
playedbyF.  in  producing  it  was  contradiotory.  The 
court  charged  that  the  breaking  and  entry  were 
proved,  and  that  defendant  admitted  everything 
necessaiT  to  constitute  the  crime,  but  alleged  ir- 
responsibility through  drunkenness,  which  was 
the  onlyouestionto  oe  determined.  Held  error, 
as  it  was  by  bo  means  clear  that  there  had  been  a 
"breaking"  of  the  house. 

2.  If  the  entry  was  instigated  by  F.  with  the  ap- 
proval of  the  proprietors,  defendant  would  not  be 
criminally  liable. 

Exceptions  from  circuit  court,  Tosco  coun- 
ty; William  H.  Siufsun,  Judge. 
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Herbert M.Elllott,toTih»Peopl».    Charlet 
R.  Henry,  for  defendant. 

Cautbell,  J.  Respondent  whs  charged 
with  the  offense  of  breaking  and  entering  by 
night  into  the  store  of  Bichanls.  Hubbell  & 
I  Co.,  of  Baldwin  township,  Iosco  counly,  with 
intent  to  commit  larceny,  and  was  convicted. 
There  was  testimony  indicating  without 
doubt  that  he  entered  the  store  in  question 
with  the  intention  of  stealing.  There  was 
also  testimony  tending  to  deny  tlie  criminal 
quality  of  what  he  did.  both  on  the  ground 
of  drunkenness,  and  tliat  of  being  led  to  en- 
ter the  premises  while  more  or  less  intoxicat- 
ed by  some  one  else,  whose  act  would  exon- 
erate him.  Some  of  the  prominent  facts  re- 
quire to  be  mentioned.  It  appears  that  four 
persor^,  provided  with  weapons,  were  at  the 
store  at  the  time  in  question,  which  was 
about  1  o'clock  in  the  morning  of  October  21, 
1888.  One  of  these  persons  was  Mr.  Hnbbell, 
a  member  of  the  firm.  Th&olhers  were  ttiere 
to  help.  Two,  one  of  whom  had  also  a  sledge 
handle,  were  armed  with  revolvers,  one  with 
a  gun,  and  another  with  a  sledge  handle. 
They  were  expecting  him.  and  on  his  entry 
in  the  store  he  was  set  upon  and  shot  in  the 
head,  having  one  eye  put  out,  and  suffering 
very  serious  wounding  and  beating.  He  was 
accompanied  by  one  iiobert  Flint,  who  had 
told  the  occupants  when  the  act  was  to  be 
done.  Flint,  although  disguised,  was  recog- 
nized, and  not  molested.  Flint  was  not  an 
oflScer  or  detective,  but  appears  to  have  taken 
up  under  some  arrangement  the  l>usiness  or 
part  of  a  detective  for  the  time.  He  had 
been  employed  by  certain  persons  to  look  up 
certain  other  persons  supposed  to  have  com- 
mitted some  crimes,  and  his  pecuniary  inter- 
est depended  partly,  at  least,  on  bis  securing 
conviction.  It  is  urged  that  respondent  was 
led  into  what  he  did  by  Flint  for  the  purpose 
of  entrapping  him,'-T-advantage  being  taken 
of  his  intoxication,  if  that  was  not  actually 
induced  for  the  purpose;  and  it  is  claimed 
this  went  far  enough  to  exonerate  respond- 
ent. The  building  was  entered  by  means  of 
a  standing  ladder,  not  placed  by  respondent, 
reaching  up  to  a  window  up-stairs  in  a  tin- 
shop.  This  window,  which  was  one  sliding,' 
and  not  lifting,  and  usually  held  in  place  by 
a  nail,  was  on  that  night  left  unfastened. 
The  record  does  not  clearly  indicate  that  the 
tin-shop  was  part  of  the  store,  but  it  was  as- 
sumed and  perhaps  was  so.  A  door  down- 
stairs, wliii'bopened  into  the  .store  proper,  was 
also  left  unfastened,  and  apparently  had  noth- 
ing generally  to  hold  it  but  a  hook,  which 
Wiis  not  then  in  the  staple.  The  two  persons 
went  into  the  store  with  no  noise  whatever 
to  indicate  their  presence.  As  already  indi- 
cated, Flint  was  not  molested  at  all,  while 
respondent  was  very  badly  maimed  and  hurt. 
Plint,  when  asked  how  be  carae  to  be  there 
that  night  with  McCk>rd,  says:  "I  went  there 
with  William  McCord  under  the  direction  of 
Dr.  Webster,  and  also  Mr.  Hubbell. "  When 
asked  who  was  leading  this  arrangement  in  the 


store, — of  going  In, — hesaid:  "Well,  neither 
of  its  was  leading  it."  But,  when  asked  who 
organized  or  planned  the  job,  he  said  it  was 
McCord;  and,  in  answer  to  further  questions, 
testified  to  his  previous  interviews  with  re- 
spondent, and  habitual  frequenting  saloons 
with  him  nearly  every  night.  Coming  down 
to  the  night  in  question,  he  said  he  and  Mc- 
Cord, with  a  third  person,  were  in  a  saloon  to- 
gether until  after  9  o'clock,  when  they  separat- 
ed, and  McCord  went  towards  home,  and  that 
they  met  by  concert,  after  midnight,  and  went 
to  the  store.  On  this  evening  Flint  says  he 
looked  after  respondent  in  several  places  be- 
fore he  found  him  in  Henry's  saloon,  and 
gave  respondent  to  understand  he  was  ready 
for  anything.  Flint's  story  is  not  consistent 
as  to  their  occupation  between  9  and  mid- 
night; but  when  asked  the  particular  ques- 
tion he  always  answered  that  McCord  was 
the  instigator.  The  only  person  sworn  as  a 
witness  who  was  not  in  some  way  concerned 
in  the  tninsactions  testified  to  seeing  respond- 
ent drunk,  on  his  way  home,  late  in  the  even- 
ing, and  Flint  stopping  him.  Respondent  - 
himself,  when  on  the  stand,  testified  that  a 
member  of  his  family  was  sick,  and  he  did 
not  want  to  go  through  the  store;  but  that 
Flint  stuck  to  him  through  the  evening,  and 
finally  persuaded  him,  while  drunk,  to  go  and 
do  what  was  done.  One  Fox,  who  was  with 
Flint  and  McCord  in  a  part  of  their  evening's 
dissipation,  corroborated  McCord's  story  as 
to  his  desire  to  go  home  to  his  family,  and 
their  sickness  alleged  as  the  reason. 

This  is  enough  to  indicate  the  nature  of 
the  contention.  The  court  in  charging  the 
jury  spent  a  little  time  in  telling  tliem  about 
the-various  statutes  concerning  burglary  in 
dwellings,  and  then  informed  them  of  the 
statutory  elements  of  the  crime  charged,  and 
what  must  be  shown.  Upon  this  no  fault  is 
f(<und.  But  the  court  then  mentioned,  as 
an  important  inquiry,  whether  the  act  was 
done  by  a  "sane  person,  in  his  riglit  mind." 
"That,"  he  said,  "must  be  proven  to  you  be- 
yond a  doubt;  because  a  man  that  has  not  got 
any  mind  cannot  form  an  intent,  whether  he  is 
intoxicated  or  whether  he  is  crazy. "  He  add- 
ed, under  exception;  "I  think  the  fact  as  to 
breaking  and  entering  the  building  has  been 
proven  pretty  fully  to  you  by  the  people. 
Defendant  admits  that  he  went  there,  climbed 
up  the  ladder,  and  went  through  the  win- 
dow, from  the  roof  into  the  building,  and 
that  he  was  caught  there.  He  says  they  were 
there  for  the  purpose  of  stealing.  Now,  I 
don't  care  whether  the  window  was  nailed  or 
it  Wiis  not.  If  It  was  shut,  and  they  went 
there  from  the  roof  up  this  ladder,  it  was  a 
breaking  such  as  this  law  contemplates.  The 
only  real  question  for  you  is  whether  this 
man  was  intoxiciited,  so  that  he  was  not  ao 
countable  for  what  he  did. "  The  court  then, 
after  some  discussion  of  drunkenness  in  con- 
nection with  criminal  purpose,  which  is  ob- 
jected to  chiefly  because  claimed  to  have  put 
the  facts  more  strongly  than  was  warranted, 
proceeded  to  argue  wry  forcibly  the  reasons 
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why  respondent  was  not  incapable  of  respipn- 
sibllity,  and  laid  before  the  jury  their  duty 
in  the  premises,  dwelling  rather  heavily  on 
the  duty  of  convicting  gnilty  men.  The 
charge  concluded  as  follows:  "Of  course, 
there  has  been  considerable  said  about  the 
manner  in  which  this  matter  has  been  worked 
np.  As  has  been  remarked,  detectives  are 
necessary.  Crime  is  committed  on  the  sly. 
Men  don't  commit  crime  in  the  day-time,  in 
the  open  street.  They  do  it  in  the  back- 
alleys,  and  in  the  dark,  and  it  takes  detect- 
ives to  find  them  out;  and  while  detectives 
sometimes  resort  to  means  which  are  really 
reprehensible, — and  I  say  right  here,  if  a  man 
should  resort  to  intoxicating  liquors,  or  in- 
toxicate his  subject,  in  order  to  lead  him  Into 
these  things,  I  say  those  acts  are  reprehensi- 
ble, and  tliey  are  not  to  be  encouraged. — yet, 
if  the  crime  was  committed,  it  is  nothing  to 
ns.  We  have  a  duty  to  perform,  and  should 
p*>rform  it.  You  must  tind,  as  I  have  stated, 
all  the  ingredients  of  this  offense  established 
by  evidence  that  you  believe,  beyond  a  rea- 
sonable doubt,  before  you  can  convict  of 
crime;  but,  if  you  should  so  find,  then  it  is 
your  duty  to  convict." 

Having  told  the  jury  that  respondent  had 
admitted  all  that  was  necessary  to  convict 
him,  if  not  so  insane  or  intoxicated  as  to  be 
able  to  form  no  intent,  and  having  pointed 
out  to  them  that  his  conduct  did  not  indicate 
any  lack  of  reasoning  power,  this  charge  was 
neitlier  more  nor  less  than  an  instructien  to 
convict,  with  the  further  instruction  that, 
although  Flint  might  have  made  respondent 
drunk  and  led  him  purposely  to  do  what  he 
did,  the  law  took  no  account  of  this,  and  re- 
spondent should  be  convicted.  The  case-  is 
not  one  which  seems  lo  require  any  discussion 
of  the  question  of  intoxication,  in  the  bear- 
ing dwelt  on  by  the  court.  We  shall  not, 
therefore,  discuss  that  brunch  of  the  case, 
further  than  to  say  that  the  court,  by  put- 
ting that  as  the  only  inquiry  open  to  the  jury, 
assumed  to  decide  that  the  case  was  open  to 
no  dispute  on  any  essential  fact.  This  was 
unwarranted.  There  were  not  only  questions 
of  fact  disputed  and  depending  on  the  verac- 
ity of  Flint,  whom  the  jury  were  not  bound 
to  credit,  but  there  were  questions  not  cleared 
up  at  all.  It  was  not  sworn  to  by  any  one 
that  the  window,  which  was  not  held  down 
by  its  own  weight,  and  from  which  the  only 
fastening  bad  been  removed,  was  in  such  a 
position  that  the  entrnnce  was  procured  by 
any  such  process  as  would  constitute  a  break- 
ing. Respondent  swore  that  Flint  told  him 
he  had  removed  the  nail  which  fastened  it. 
Someone  had  done  so,  and  no  noise  was  heard 
when  it  opened,  if  it  was  not  already  open. 
Respondent  swore  Flint  went  in  first,  and 
that  respondent  followed  him.  Without  more 
definite  proof,  a  breaking,  which  is  the  es- 
sential element  in  burglary,  cannot  be  said 
to  have  l>een  admitted,  and  cannot  be  said  to 
have  been  so  proved  as  to  leave  nothing  for 
the  jury.  It  is  possible,  if  not  probable,  that 
there  was  no  breaking,  and  from  what  ap- 


pears on  this  record  it  is  not  really  proved  at 
all.  There  is  no  proof  whiite^er  that  aiij 
door  was  broken  open.  Here,  again,  the  proof 
is  the  other  way.  The  statutory  olfense  can- 
not be  made  out  without  clear  proof  of  a 
breaki  ng.  Upon  the  lack  of  proof  respondent 
was,  as  the  record  stands,  apparently  entitled 
to  acquittal  of  the  charge. 

But  our  duty  to  public  justice  and  decency 
requires  us  to  dispose  of  the  other  views  of 
the  case.  In  some  of  its  features  it  is  one  of 
the  most  disgraceful  instances  of  criminal 
contrivance  to  induce  a  man  to  commit  a 
crime  in  order  to  get  him  convicted  that  has 
ever  been  before  us.  If  the  prisoner's  state- 
ment is  believed,  and  the  court  in  the  latter 
part  of  the  charge  seems  to  have  assumed  it 
was  probable,  he  was  not  the  active  agent  in 
the  crime,  but  guilty  of  aiding  and  abetting 
Flint,  and  therefore  only  guilty  if  Flint  was 
guilty.  It  would  be  absurd  to  hold  Flint 
guilty  of  burglary.  He  did  what  he  was  ex- 
pected todo,  and  had  no  such  intent  as  would 
hold  him  responsible.  It  may  be  true  that  a 
person  does  not  lose  the  chn  meter  of  an  in- 
jured party  by  merely  waiting  nnd  watehing 
for  expected  developments.  Possibly, — but 
we  do  not  care  to  decide  this, — leaving  temp- 
tation in  the  way  without  further  inducement 
will  not  destroy  the  guilt  in  law  of  the  person 
tempted,  although  it  is  a  diabolical  business, 
which  if  not  punishable  probably  ought  to  be. 
But  it  would  be  a  disgrace  to  the  law  if  a 
person  who  has  taken  active  measufes  to  per- 
suade another  to  enter  his  premises,  and  take 
his  property,  can  treat  the  taking  as  a  crime, 
or  qualify  any  of  the  acts  done  by  invitation 
as  criminal.  What  Is  authorized  to  be  done 
is  no  wrong  in  law  to  the  instigator.  In 
this  case  Flint  was  active  in  the  matter, 
as  is  shown  by  his  own  testimony,  and  the 
circumstances  are  clear  tliat  it  was  by  such 
authority  as  would  exonerate  him  and  his 
victim  from  criminal  responsibility.  If  the 
transaction  which  is  the  basis  of  the  prose- 
cution was  actually  designed,  as  it  was  act- 
ually expected  by  the  persons  in  the  store, 
they  deserve  something  more  than  censure 
for  such  a  scheme.  But  the  cruel  and  brutal 
i;eception  of  the  respondent  is  beyond  pallia- 
tion. Neither  law  nor  morality  can  tolerate 
the  use  of  needless  violence,  even  upon  the 
worst  criminals.  If  crime  can  be  readily  pre- 
vented without  Injuring  the  criminal,  every 
wanton  injury  is  a  trespass,  and  may  become 
a  crime.  The  same  Is  true  of  an  arrest.  In 
this  case  the  crime  could  certainly  have  been 
prevented,  even  if  it  was  not  invited.  The 
respontdent  was  where  he  could  have  been  ar- 
rested without  injury  to  him  or  anyone  else. 
Under  such  circumstances  his  treatment  was 
cowardly  and  atrocious,  and,  had  his  injuries 
proved  fatal,  the  persons  who  were  responsi- 
ble for  it  would  have  found  it;  a  very  serious 
matter.  The  record  exemplifies  the  excesses 
which  are  fretjuently  produced  by  private  per- 
sons who  undertake  to  assume  the  pursuit 
and  detection  of  criminals.  The  annals  of 
crime  contain  many  instances  of  such  law- 
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leasnesa,  and  their  results  are  not  reassuring. 
Tliiil  respondent  is  not  a  good  member  of  so- 
ciety is  hardly  questioned.  But  it  is  not  edi- 
fying when  persons  who  would  be  horrified 
at  being  classed  among  criminals  forget  their 
legal  duties,  and  imagine  that  any  end  can 
justify  bad  uieans.  The  conviction  uiust  be 
set  aside,  and  upon  the  record  as  it  stotxl 
-when  the  case  went  to  the  jury  we  cannot 
see  how  they  could  have  convicted  the  prison- 
er, underacorrect  viewoftlielaw.  He  must 
therefore  be  discharged,  without  iaj.  The 
other  justices  concurred. 


Pboplb  «.  Pbabl  tt  al. 

{Supreme  Covrt  of  MUMaan,    July  U,  1889.) 

Assault  and  Battsbt— Provocation— Btidssok. 

1.  A  person  violently  and  causelessly  assaulted 
by  another  is  not  limited  to  tbe  use  of  force  so  long 
only  as  the  necessity  for  seU-defense  exists,  but 
may  chastise  the  aggressor  within  the  natural  lim- 
its of  the  provocation  received,  and  will  not  there- 
by be  guilty  of  assault  and  battery. 

2.  Defendants  were  indicted  for  assaulting  one 
T.,  who  had,  on  the  same  day,  assaulted  their 
father,  as  appeared  on  the  trlaL  Tbe  only  excuse 
offered  by  T.  for  his  assault  was  that  defendants' 
father  bad  used  threatening  language  about  bim 
three  years  before,  and  the  prosecution  was  per- 
mitted to  prove  such  threats.    Held  error. 

Exceptions  from  circuit  court,  Berrien 
county;  Thomas  O'Haka,  Judge. 

Geo.  W.  Bridgman,  Proe.  Atty.,  for  the 
People.  C.  B.  Potter  and  N.  A.  Hamilton, 
for  defendants. 

Campbeli.,  J.  Bespondenta  were  charged 
by  information  with  assaulting  one  William 
B.  Tyler,  with  intent  to  do  great  bodily 
harm,  less  than  the  crime  of  murder.  They 
were  convicted  of  assault  and  battery,  which 
amounted  to  an  acquittal  of  the  felonious 
charge.  The  case  is  peculiar  in  some  of  its 
features,  and  the  flading  of  the  jury  must 
hiive  been  suggested  by  legal  difficulties  in 
understanding  the  elements  of  such  offenses. 
Tyler  was  very  severely  punished,  but  it  is 
hard  to  see  any  disposition  on  the  part  of  de- 
fendants to  do  him  permanent  injury  that 
would  disable  him.  On  tbe  other  band,  if 
they  are  believed,  be  gave  tliem  great  provo- 
ciition  and  attempted  to  hurt  them  badly 
with  a  weapon.  The  testimony  is  not  denied 
tliat  they  let  him  up  when  he  begged  them 
to,  which  does  not  indicate  much,  if  any, 
malice.  The  facts,  in  brief,  were  these,  coK 
ored,  perhaps,  by  circumstances:  Tyler  and 
George  C.  Pearl,  the  father  of  defendants, 
who  is  an  old  roan,  were  neighbors.  Tyler 
was  a  highway  oHlcer,  and  on  the  day  in 
que.stion  was  cutting  brush  and  timber  near 
the  line.  Old  Mr.  Pearl  met  him,  and  while 
not  moving  towards  Tyler  tlie  latter  went  up 
to  him  with  a  revolver.  The  old  man  at- 
tempted to  draw  a  knife,  and  Tyler  knocked 
bim  down.  There  was  no  testimony  indi- 
cating that  Tyler  had  any  reason  to  fear  an 
attack.  He  made  the  attack  himself,  and 
the  only  pretext  he  gave  was  that  some  three 
years  before  the  old  man  had  used  threaten- 
ing language  about  Itim.    One  Brown,  was 


allowed  to  testify  about  such  a  conversation 
three  years  before.  All  of  this  was  improper, 
as  the  attack  made  by  Tyler  on  the  old  man 
was  not  in  presence  of  his  sons,  or  a  part  of 
that  affray,  and  furthermore  it  could  not  be 
permitted  to  a  man  with  a  deadly  weapon  to 
assault  another,  who  was  not  near  him,  or 
threatening  him.  Tbe  reception  of  the  evi- 
dence about  the  old  man  was  injurious,  be- 
cause it  gave  a  color  to  the  subsequent  trans- 
actions which  was  not  proper. 

Upon  the  second  performance  of  the  morn- 
ing the  parties  were  directly  at  variance  in 
their  testimony.  Tyler  swears  that  he  was 
attacked  first,  and  the  defendants  swear  that 
they  wej»  attacked,  or  that  one  of  them  was 
attacked,  by  Tyler.  According  to  Tyler  ft 
was  about  half  an  hour  after  the  old  man  left 
that  the  fracas  with  the  sons  took  pktce,  and 
he  claims  he  was  taken  unawares;  but  there 
can  be  no  doubt,  according  to  his  own  testi- 
mony, that  he  then  had  the  revolver  in  his 
hand,  and  if  he  did  his  story  is  not  credible. 
But,  however  this  may  be,  there  was  a  rough 
and  tumble  Ught,  In  which  one  of  defendants 
got  away  the  revolver,  and  in  the  skirmish 
he  hurt  them  and  they  hurt  him,  and  finally 
let  him  up  when  he  said  he  had  enough. 
Defendants  say  they  went  up  because  they 
beard  an  outcry,  and  found  the  old  man  had 
been  assaulted,  and,  although  they  found  no 
one  at  the  place  but  Tyler,  they  say  he  at 
once  made  a  rush  and  began  the  fight.  It 
seems  to  us  that  the  court  shut  out  questions 
and  answers  that  had  a  legitimate  tendency 
to  explain  defendants'  position,  and  that  it 
was  also  improper  to  cut  short  the  account  of 
what  they  said  without  allowing  their  whole 
explanation ;  but,  as  the  charge  was  errone> 
ous  in  the  main  elements  of  the  case,  we  shall 
not  dwell  on  the  minor  questions. 

In  charging  the  jury  upon  what  would 
constitute  the  statutory  oCFense  the  court  in- 
structed tlie  jury  that,  if  defendants  used 
either  a  revolver  or  a  stone  such  as  Tyler 
swore  to,  they  might  be  warranted  in  finding 
it  such  a  dangerous  weapon  as  would  war- 
rant a  finding  of  the  statutory  intent.  De- 
fendants swore  that  they  only  used  their 
flst«.  The  jury  must  have  found  they  told 
the  truth,  and  that  Tyler  did  not,  and  this  is  t 
manifest  from  the  rest  of  the  charge,  in 
which  the  whole  stress  was  laid  on  the  right 
of  self-defense.  In  various  forms,  but  with 
the  same  result,  the  jury  were  told  that  tlie 
right  to  defend  one's  person  ends  with  the 
necessity,  and  that  even  if  justilied  in  enter- 
ing tlie  conflict  with  Tyler,  and  disarming 
him,  neither  of  them  would  be  justified  in 
using  force  after  the  necessity  ceased  to  ex- 
ist, and  any  further  violence  would  be  a  bat- 
tery; and  subsequently  the  right  of  self-de- 
fense was  put  on  the  ground  that  there  was 
no  other  reasonable  way  of  escape. 

We  must  assume,  as  from  all  the  testi- 
mony it  is  hardly  possible  to  doubt,  that  this 
whole  affair  was  brought  about  by  the  ugli- 
ness of  Tyler,  and  in  our  opinion  the  case  did 
not  Cidl  fur  any  such  discussion  of  the  doc- 
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trine  of  self-defense.  Homicide  is  not  junti- 
flable  exc'pl  in  case  of  necessity,  and  perhaps 
th.'it  doctrine  may  have  some  application  in 
other  willful  cases  of  felonious  injury,  but 
here  the  defendants  were  acquitted  of  any 
felonious  attack.  Being  merely  found  guilty 
of  assault  and  battery,  they  were  entitled  to 
have  the  question  of  provocation  put  to  the 
Jury.  The  law  has  enough  regard  for  the 
weakness  of  human  nature  to  regard  a  vio- 
lent attack  as  a  sufficient  excuse  for  going 
beyond  the  mere  necessities  of  self-defense, 
and  chastising  the  aggressor  within  such 
bounds  as  do  not  exceed  the  natural  limits  of 
the  provocation.  That  these  defendants  were 
not  instigated  by  cold-blooded  malice  is  evi- 
dent from  their  releasing  Tyler  as  soon  as  he 
gave  up.  So  long  as  he  continued  fighting, 
it  cannot  be  said  defendants  went  beyond  rea- 
son in  fighting  also,  so  long  as  they  did  not 
resort  to  weapons,  as  the  jury  must  have 
found  they  did  not.  The  only  two  points 
put  to  the  Jury  were — First,  wliether  there 
was  an  assault  with  intent  to  do  great  bodily 
harm ;  and,  second,  whether  defendants  ex- 
ceeded the  right  of  self-defense.  The  former 
the  jury  acquitted  them  of.  The  latter  was 
not  necessarily  in  the  case,  and  if  they  were 
assaulted  or  threatened  by  Tyler  while  he 
was  armed — as  he  admits  he  was — they  were 
not  to  be  judged  on  any  such  narrow  doc- 
trine. It  would  encourage  and  not  restrain 
violence  to  allow  a  man  to  put  the  safety  of 
others  in  danger  by  actual  violence  and  of- 
feiisive  assaults,  and  then  save  himself  from 
punishment  by  stopping  retaliation  as  soon 
as  bis  adversaries  get  the  better  of  liim. 
When  a  man  is  provoked  by  another  the  of- 
fender runs  the  risk  of  suffering  to  the  ex- 
tent of  the  provocation;  and,  wliile  the  law 
never  sanctions  tlie  use  of  force  beyond  what 
is  naturally  provolted,  it  does  not  keep  all  its 
tenderness  for  the  wrong-doer  who  begins 
the  mischief. 

While  the  record  requires  the  conviction  to 
be  set  aside,  the  propriety  of  ordering  a  new 
trial  depends  a  good  deal  on  the  state  of  the 
record.  If  the  jury  were  right  in  finding 
there  was  no  felony,  this  case  should  liave 
been  tried  by  a  justice,  and  on  the  facts  be- 
fore us  the  acquittal  of  the  felony  indicates 
very  clearly  that  Tyler's  account  was  discred- 
ited, and  that  the  jury  had  their  attention 
chiefly  turned  to  the  case  as  shown  by  de- 
fendants. The  charge  of  the  court,  apart 
from  that  relating  to  felony,  indicates  that 
defendants  were  only  supposed  to  be  in  the 
wrong  for  exceeding  the  bounds  of  self-de- 
fense, when  the  case  does  not  tend  to  show 
that  they  had  not  extreme  provocation  and 
some  necessity  of  using  force.  Under  all 
the  circumstances,  we  think  public  justice 
would  not  be  furthered  by  any  continuation 
of  this  prosecution,  anrl  no  new  trial  will  be 
awarded.  If  the  defendants  were  not  the 
aggressors,  they  ought  not  to  have  been  con- 
victed at  all,  and  the  verdict  indicates,  when 
read  with  the  charge,  that  they  were  not  re- 
sponsible for  the  fight.    We  have  no  doubt 


that  such  a  conclusion  was  warranted,  and 
would  have  been  reached  except  for  the  rul- 
ings. The  circuit  court  mast  be  adrised 
that  in  the  opinion  of  this  court  the  convic- 
tion should  be  set  aside,  and  the  respondents 
discharged  from  further  prosecution. 
The  other  justices  concurred. 


Jacx)B80n  v.  Hossi£r,  Circuit  Judge,  (two 
cases.) 

(Supreme  Court  of  MicMgan.    July  11, 18S0.) 
Writs— Sbbviot  or  Fbocsbs. 

Bervloe  of  summons  on  a  defendant  while  on  hia 
way  home  from  a  place  where  he  had  been  arrest- 
ed in  criminal  prooeedineg,  made  at  the  office  of 
his  oonnsel,  whom  he  bad  stopped  to  consult,  and 
whom  be  had  not  found  nntil  the  second  day  of  bis 
stop,  the  summons  havins  issued  in  a  suit  brooght 
for  the  same  torts  for  which  tbe  arrest  was  made, 
and  in  a  county  other  than  that  of  defendant's 
residence,  should  be  set  aside  as  a  breach  of  priv- 
ilege. 

Application  for  mandamfis  by  David  J»- 
cobson  against  George  S.  Hosmer,  circuit 
judge  of  Wayne  county. 

Adolph  Sloman,  for  relator.  IHektnsont 
Thurber  A  Stevenson,  for  respondent. 

Caupbell,  J.  Relator  applied  for  a  man- 
damus to  Iiave  a  service  of  summons  set 
aside  for  breach  of  privilege.  The  motion 
was  made  before  respondent,  who  allowed 
issues  to  be  raised  by  counter-affidavits  to  an 
extent  beyond  the  usual  practice,  and  re- 
turns findings  upon  them  which  we  might 
not  have  found.  But,  as  upon  the  view  be 
himself  took  of  the  case  the  motion  ought  to 
have  been  granted,  we  shall  not  discuss  tecb- 
nicalities.  Relator,  while  at  Vassar  attend- 
ing to  business,  was  sued  civilly,  and  was 
also  arrested  criminally  on  the  24th  of  Janu- 
ary, 1889;  the  criminal'  charge  being  on  the 
complaint  of  E.  G.  Stevenson,  an  attorney  of 
tills  court.  Being  let  to  bail  in  tlie  latter 
part  of  that  day,  he  came  the  next  morning 
to  Detroit,  reaching  there  in  the  afternoon  to 
consult  Mr.  Sloman,  who  liad  long  been  his 
counsel.  Mr.  Sloman  was  not  to  be  found 
on  that  day,  being  absent,  but  came  back  in 
the  evening,  and  was  visited  for  consulta- 
tion on  the  26th.  While  relator  was  in  Mr. 
Sloman's  office  on  the  same  business  on  ttiat 
day  be  was  served  with  a  summons  issued 
from  the  Wayne  circuit  court  in  a  suit 
brought  by  the  firm  of  which  Mr.  Stevenson 
is  a  member,  for  the  same  torts  involved  in 
the  criminal  complaint  on  which  he  had  been 
arrested.  That  suit  was  in  favor  of  non- 
residents of  tbe  state,  and  relator  resides  at 
Greenville,  Montcalm  county,  and  all  bis  co- 
defendants,  except  one  Krohn,  lived  in  other 
counties  than  Wayne,  and  the  cause  of  ac- 
tion arose  in  another  county.  Krohn  had 
not  been  served  with  process  when  the  mo- 
tion to  discharge  relator  was  made  on  Febru- 
ary 20th,  and  tbe  original  summons  was  nev- 
er served  on  him.  We  find  a  variance  be^ 
tween  tbe  printed  and  written  return,  as  to 
when  and  how  Krohn  ^was   subBequentlj 
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■eryed,  but  it  does  not  become  important. 
It  appears  that  Detroit  was  as  convenient 
and  usual  a  way  of  travel  as  any  other  be- 
tween Yassar  and  Greenville,  but  this  does 
not  impress  us  as  very  significant,  innsniucb 
as  it  WHS  a  cominon  line  of  travel.  The  right 
of  a  person  to  be  sued  at  his  own  domicile  is 
not  a  teplmieal  one,  but  one  of  importance, 
and  should  not  be  talien  away  except  in  strict 
compliance  with  law;  and  non-residents,  as 
a  rule,  must  sue  their  respondents  at  home. 
It  is  open  to  some  question  how  far  defend- 
ants can  be  sued  in  such  an  action  of  tort  as 
the  one  now  involved,  in  any  county  where 
they  do  not  reside,  merely  because  some  one 
else  may  be  sued  with  them,  so  long  as  the 
rlaintiff  does  not  reside  in  the  state.  8ee 
how.  St.  §§  7816. 7547.  We  are  not  required 
to  pass  on  this,  and  only  refer  to  it  to  save 
any  point  that  may  be  in  it.  It  is  oppressive 
to  resort  to  such  proceedings  without  some 
good  reason,  and  the  service  cannot  be  up- 
held, if  unfair  and  In  fraud  of  any  legal  priv- 
ilege. Beliitor  had  a  right  to  consult  coun- 
sel in  his  defense  in  the  crim'innl  case,  and  it 
was  not  unreasonable  to  go  where  liis  regu- 
lar counsel  lived,  on  bis  way  home,  for  that 
purpose.  It  cannot  be  treated  as  going  out 
of  bis  way  to  do  so,  and  it  cannot  be  held 
that  he  should  cut  short  his  consultation,  so 
long  as  within  reasuUHble  bounds.  (Counsel 
cannot  Hlways  be  at  the  Instiint  command  of 
clients.  In  the  present  case  relator  was 
served  in  the  office  of  his  counsel  on  the  day 
when  he  first  procured  access  to  him.  The 
fact  that  the  civil  suit  was  for  the  same  pur- 
pose as  the  criminal  one,  and  begun  by  the 
complainant  in  that  proceeding,  negatives 
any  idea  tt)at  bringing  it  was  a  mere  coin- 
cidence, or  that  the  sheriff  served  the  pro- 
cess accidentally;  and,  at  any  rate,  the  serv- 
ice was  made  while  relator  was  on  his  way 
home,  without  any  deviation  as  to  bis  jour- 
ney, and  with  no  delay  that  was  not  fully 
justified.  The  case  seems  to  us  a  very  clear 
one,  both  of  breach  of  privilege  and  of  abuse 
of  process,  and  we  think  the  motion  should 
have  been  granted.  Relator  is  entitled  to  a 
mandamun,  with  costs  again><t  the  plaintiffs 
in  the  suit.     The  other  justices  concurred. 


Harris  v.  Detroit  City  Rt.  Co. 

(Supreme  Court  of  Michigan.    Jnly  11, 1889.) 

EvtDBMOB— Res  Obst.*— OnsnoNs. 

1.  Evidence  of  ezclamations  of  pain,  made  by 
plaiDtitt  shortly  after  she  received  the  personal 
iDJuries  compluined  of,  was  admissible  as  part  of 
the  rcH  gegtCB. 

2.  Witnesses,  not  physicians  or  surgeons,  were 
properly  permitted  to  answer  the  qnestions :  "  From 
what  yoa  have  seen,  •  •  •  can  you  form  a 
judgment  whether  she  [plaintiff]  has  nad  the  full 
use  of  ber  arm t "  "Can you  state  whether  she  b as 
been  able  to  work  daring  this  timel "  "  From  what 
von  have  seen  of  her,  can  you  state  whether  she 
has  the  full  use  of  ber  left  arm! " 

8.  It  being  undisputed  that  the  accident  com- 
plained of  did  in  fact  occur,  it  was  not  prejudicial 
error  for  plaintiff's  counsel  to  say  to  the  jury,  with- 
out warrant  in  the  evidence;  "8o  that  we  know 
from  their  [defendant's]  own  conductor  that  this 
accident  did  occur. " 


Error  to  circuit  court,  Wayne  county; 
Oabtner,  Judge. 

Brennan  A-  Donnelly,  and  Sidney  T.  Mil- 
ler, for  appellant.  Atkinnon,  Carpenter, 
Brooke  eft  Haigh,  for  appellee. 

Cbamflin,  J.  Plaintiff  recovered  a  judg- 
ment in  the  court  below  for  damages  occa- 
sioned by  the  negligence  of  defendunt  in 
starting  its  street-car  while  plaintiff  was  in 
the  act  of  alighting,  by  which  she  was 
thrown  to  the  ground  and  injured.  After 
her  injury  she  was  conducted  to  the  house 
of  Margaret  Dwyer,  who  testified  that  "tliere 
was  a  lump  raising  on  ber  wrist."  She  was 
then  asked:  "Did  she  make  any  exclama- 
tions of  pain?"  and  "State  what  her  exdar 
mations  of  pain  were."  Both  questions  were 
objected  to  as  incompetent  and  irrelevant;  not 
being  part  of  the  res  gestce.  The  objections 
were  rlgiitly  overruled.  1  Greenl.  Ev.  §  102; 
.lohnsoa  v.  McKee,  27  Mich.  471;  Elliott  v. 
Van  Buren,  83  Mich.  52;  Mavo  v.  Wright, 
68  M:ch.  40,  29  N.  W.  Rep.  832;  5  Anier.  & 
Eng.  Cyclop.  Law,  361. 

Witnesses  for  the  plaintiff  were  asked  the 
following  questions:  "Describe  her  situa- 
tion as  you  saw  her  there. "  This  referred  to 
the  day  after  the  alleged  injury.  "From 
what  you  have  seen,  laying  aside  altogether 
what  she  has  said  to  you,  can  you  form  a 
judgment  whether  she  has  had  the  full  use 
of  her  arm?"  "Can  you  slate  whether  she 
has  been  able  to  work  during  this  time?" 
"Now,  from  what  you  have  seen  of  her,  can 
you  state  whether  she  has  the  full  use  of  her 
left  arm?"  The  questions  were  permitted, 
against  defendant's  objections,  to  be  put  to 
witnesses  who  were  not  physicians  or  sur- 
geons. These  questions  did  not  call  for  opin- 
ions, but  for  facts  which  fell  under  the  ob- 
servation of  the  witnesses,  and  were  proper, 
under  the  rule  laid  down  in  Elliott  v.  Van 
Buren.  83  Mich.  53. 

Error  is  assigned  upon  certain  remarks 
made  by  counsel  for  plaintiff  in  bis  closing 
argument  to  the  jury;  but  we  do  not  think 
they  were  of  sufficient  gravity  to  call  for  a 
reveraal  of  the  judgment.  It  appeared  from 
the  cross-examination  of  defendant's  witness 
that  one  Pigeon  wtis  the  conductor  of  the  car 
at  the  time  of  the  alleged  accident, — the  ca- 
pacity of  conductor  and  driver  being  united 
in  the  same  person,— and  that  the  where- 
abouts of  Pigeon  was  unknown  to  the  defend- 
ant. It  also  appeared  from  such  cross-ex- 
amination that  it  was  the  practice  of  defend- 
ant company  to  take  the  statement  of  its 
servants  and  employes  respecting  any  acci- 
dent that  occurred  upon  its  lines  of  railway, 
and  that  they  had  taken  Pigeon's  statement, 
although  not  signed  by  him,  respecting  the 
occurrence  involved  in  this  suit.  Its  produc- 
tion was  not  requested  by  plaintiff's  counsel, 
and  it  was  not  in  evidence.  During  the 
course  of  Mr.  Atkinson's  argument  to  the 
jury  he  made  the  statement  that  the  conduc- 
tor, E^geon,  made  a  report  to  the  company  as 
to  how  the  accident  occurred,  and  the  fol- 
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lowing  colloquy  ensued:  "Jfr.  Bretman.  I 
raise  the  point  that  the  report  would  not  be 
evidence.  I  submit  that  it  is  not  proper  ar- 
gument to  ttie  jury.  T}ie  Court.  Very  well, 
you  may  take  an  exception  to  that  remark. 
Mr.  Atkinson.  There  is  evidence  of  a  report 
having  been  made.  I  am  of  the  impression 
that  that  would  be  a  proper  statement  to 
make."  Exception  for  defendant.  " if r.  At- 
kinson. So  tliat  we  know  from  their  own 
conductor  tliat  this  accident  did  occur."  Ex- 
caption  for  defendant.  Mr.  Atkinson  then 
made  tlie  remark  that  the  purpose  of  the 
other  side  in  taking  these  exceptions  was 
that  they  might  carry  the  case  to  the  supreme 
oonrt,  and  beat  the  plaintifE.  "Mr.  Brennan. 
1  also  take  exc  ption  to  those  last  remarks. " 
The  most  objectionable  remark  made  by  Mr. 
Atkinson  was:  "So  tliat  we  know  from  their 
own  conductor  that  this  accident  did  occur." 
This  statement  was  not  warranted  by  the 
fact.  The  conductor  had  not  been  sworn, 
and  no  report  of  bis  bad  been  given  in  evi- 
dence; and,  had  the  occurrence  of  the  acci- 
dent  been  a  controverted  fact,  the  statement 
would  have  be«-n  very  prejudicial.  But  the 
fact  that  the  accident  occurred  was  not  dis- 
puted. It  was  testiQed  to  by  witnesses  of 
both  parties,  and  hence  the  error  complained 
of  was  not  and  could  not  have  been  prejudi- 
cial. Tbe  main  questions  of  contention  were 
those  of  the  negligence  of  defendant,  and  the 
contributory  negligence  of  plaintiff.  Upon 
these  tliere  was  testimony  upon  both  sides, 
and  they  were  left  to  the  jury  upon  instruc- 
tions more  favorable  to  defendant  tlian  it 
was  entitled  to.  The  judgment  is  affirmed. 
Tbe  other  justices  concurred. 


Gatss  v.  Sutherland. 
(Supreme  Court  of  Michigan.    July  11, 1889.) 

Ejectment — Eqcitablb  Detensb, 
The  equitable  defense  that  a  deed  absolute  was 
Intended  and  understood  by  defendant  to  be  only 
a  mort^kge,  and  that  plaintiff  purchased  the  prem- 
ises with  notice  of  his  claim,  cannot  be  made  in 
an  action  ot  ejectment. 

Error  to  circuit  court.  Bay  oounty;  Cobb. 
Judge. 

Ejectment  by  Samuel  6.  M.  Gates  against 
Donald  Sutherland.  Verdict  and  judgment 
for  plaintilT,  and  defendant  brings  error. 

Fatio  Colt,  for  appellant.  Holraea  dk 
Collins,  for  appellee. 

Champlin,  J.    Gates  brought  ejectment 
aji;ainst  Sutherland,  alleging  title  in  fee  to  I 
the  W.  ^  of  the  S.   £.  ^  of  section  2,  in ! 
township  13  N.,  range  5  K.     The  plaintiff's  \ 
title    is  derived  as    follows:  (1)  Warranty 
deed  executed  by  Donald  Sutherland  and  Al- 
meada  Sutherland,  his  wife,  to  Charles  Brun- 
ner,  dated  April  16,  18:^5,  recorded  April  2U, 
1885.    (2)  Mortgage    executed    by    Charles 
Brunner  and  wife  to  Maria  C.  Mann,  dated 
April  21,  1885,  to   secure  the  payment  of 
SI. 300,  conveying  the  land  to  Brunner  in 
one  of  the  usual  forms  of  mortgages  where 


the  debt  is  payable  in  installments,  or  wbere^ 
in  case  of  default  in  payment  of  interest,  tbe 
whole  debt  becomes  due  at  the  election  ot 
the  mortgagee.  (3)  An  assignment  of  the 
mortgage  from  Maria  C.  Mann  to  Eugene 
p.  Sisson,  dated  May  2. 1885.  -  Both  the  mort- 
gage  and  assignment  were  duly  recorded. 
(4)  Deed  from  sheriff  of  Bay  county  to  the 
plaintiff.  Gates,  dated  August  28.  1886,  pur- 
porting to  have  been  given  under  a  foreclos- 
ure of  said  mortgaga  by  advertisement  under 
the  statute.  (5)  The  notice  of  sale  and  affi- 
davit of  publication. 

The  proceedings  to  foreclose  the  mortgage 
appear  to  have  been  regular.  Tbe  plalnUft 
introduced  evidence  tending  to  show  that 
the  mortgagor  had  failed  to  redeem;  that 
defendant  Sutherland  was  in  possession;  and 
that  dema  nd  of  possession  was  made  of  him  be- 
fore suit  brought;  and  of  his  refusal  to  yield 
or  deliver  up  possession.  On  the  trial  the 
defendant  was  produced  as  a  witness,  and 
was  sworn  in  his  own  behalf,  and  counsf  1  for 
defendant  made  the  following  offer:  "We 
offer  to  show  by  this  witness  tliat  the  paper 
purporting  to  be  a  deed  from  witness  Suth- 
erland to  Charles  Brunner,  if  executed  by 
him,  was  executed  by  mistake,  he  supposing 
that  he  was  executing  a  mortgage  and  not  a 
deed.  Also,  that  the  arrangement  between 
the  parties.  Mr.  Mann,  to  whom  he  owed 
money,  and  Mr.  Brunner,  who  held  a  pre- 
vious mortgage  on  his  land,  and  himself, 
was  that  a  mortgage  should  be  executed  to 
Brunner  covering  the  amount  of  these  vari- 
ous indebtednesses,  together  with  the  amount 
of  money  oecessary  to  obtain  the  signature 
of  bis  wife  to  the  mortgage  to  relinquish  her 
dower,  and  also  to  give  her  consent  to  a 
mortgage  of  homestead;  that  Donald  Suther- 
land, the  defendant,  had  no  knowledge  of 
any  deed  being  claimed  to  have  been  given  by 
him  to  Charles  Brunner  until  some  montlis 
after  the  transaction  took  place,  and  then 
immediately  disavowed  tbe  fact  of  a  deed 
having  been  given;  that  Brunner,  who 
claims  that  be  received  a  deed  from  defend- 
ant, has  never  asserted  any  claim  of  title  to 
the  land;  that  Mr.  Brunner  himself  claims 
that  the  deed  was  received  by  him  simply  for 
the  purpose  of  enabling  him  to  make  a  mort- 
gage upon  the  land  in  question  to  pay  tbe 
debt  owing  by  Sutherland  to  himself,  and  a 
debt  to  Mr.  Mann,  and  the  amount  to  his 
wife  for  her  signature,  and  that  it  was  not 
intended  that  Mr.  Brunner  should  obtain  any 
title  to  the  property,  and  that  he  would  con- 
vey the  land  either  to  the  defendant  or  to 
any  other  person  for  the  beneBt  of  defendant 
on  the  payment  of  this  indebtedness,  amount- 
ing to  the  sum  of  91.300;  that  tbe  plaintiff 
inthis  case  bad  due  notice  at  the  time  of 
the  sale  of  the  premises  under  the  foreclosure 
of  all  the  rights  claimed  by  defendant  here 
in  these  premises,  and  of  the  fact  that  he  dis- 
puted the  validity  of  the  deed  as  his  act.  and 
that  he  was  holding  the  land  as  owner  there- 
of, and  that  the  sale  constituted  but  an  in- 
complete foreclosure  of  the  mortgage,  if  such 
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mortgage  was  n  vHlid  one,  and  that  this  notice 
WHS  given  to  Mr.  Gates  before  he  paid  for  the 
Lind  or  received  the  conveyance,  and  before 
he  bid  in  the  prenaises."  The  court  excluded 
the  tentimony  offered. 

A  court  of  equity  would  be  the  only  tri- 
bunal competent  to  deal  with  the  facts  con- 
tained in  defendant's  offer.  It  is  the  estab- 
lished doctrine  in  this  state  that  oqxitable 
defenses  will  not  be  permitted  in  actions  of 
ejectment.  Harrett  v.  Kinney,  44  Mich. 
457,  7  N.  W.  Bep.  68;  Conrad  t.  Long,  33 
Mich.  78;  Ryder  v.  Flamlera,  30  Mich.  336; 
Jeflery  v.  Ilursli.  42  Mich.  663,  4  N.  W. 
Kep.  303;  Biiell  v.  Irwin,  24  Mich.  148. 
The  offer  must  be  taken  as  a  wliole,  and,  so 
viewed,  it  shows  that  the  claiu  of  defendant 
is  based  upon  a  mistake  on  the  part  of  defend- 
ant in  tite  character  of  the  instrument  he 
executed.  No  fraud  is  charged,  and  hence 
the  principle  laid  down  in  Clelland  v.  Tay- 
lor, 3  Mich.  201,  Hnd  approved  in  Messmore 
V.  Huggard,  46  Mich.  562,  9  N.  W.  Rep.  853, 
does  not  apply.  The  judgment  must  be  af- 
firmed, and  the  record  will  be  remanded  for 
such  further  action  as  may  be  taken  under 
the  statute  relative  to  theaction  of  ejectment. 
The  other  justices  concurred. 


Ellis  v.  MoNavohton. 
(Supreme  Court  of  MUOiigan.    Jvij  11, 1889.) 

DaNOEROUB  PrEUIHES — PRtSCIPAl.  AlfD  AOBNT. 

Defendant  was  erecting  a  house  upon  bis  wife's 
lot  for  her,  he  having  the  entire  control  and  direc- 
tion of  the  work.  One  of  the  men  whom  he  en- 
gaged to  haul  brick  took  up  the  sidewalk  in  front 
«f  the  lot  for  the  purpose  of  driving  in  from  the 
street  This  was  done  without  defendant's  con- 
sent, but  be  permitted  the  men  to  continue  to  use 
it  until  the  wagons  bad  cut  ruts  Into  the  ground, 
into  one  of  which  plaintiff  fell,  receiving  the  in- 
juries sued  for.  Held,  that  defendant's  act  in  per- 
mitting the  walk  to  remain  torn  up  was  an  act  of 
misfeasance,  for  which  be  was  liable  to  plaintiff, 
and  not  merely  an  act  of  non-feasance,  for  wbich 
be  would  be  liable  only  to  his  principal. 

Error  to  circuit  court,  Jackson  county; 
LOVEBIDOE,  Judge. 

James  W.  Blakely,  {Thoa.  A.  Wilson,  of 
counsel,)  for  appellant.  Wm.  H.  Potta,  for 
Aiipellee. 

MoicsE,  J.  ThepluintiS  was  injured  on  the 
20tli  day  of  jOctober,  1885,  at  the  city  of  Jack- 
son, at  a  point  where  tlie  sidewalk  had  been 
removed  on  Main  street,  adjoining  land  then 
owned  by  tlie  wife  of  defendant.  The  de- 
fendant was  engaged  In  the  erection  of  a 
building  upon  a  lot  at  the  corner  of  Park 
aveuue  and  East  Main  street.  He  testifies 
that  he  was  superintending  the  work  for  his 
wife,  but  it  is  clear  from  his  own  testimony 
ttuit  he  bad  the  whole  cliarge  and  control  of 
the  building,  and  the  lot  upon  which  it  was 
being  erected.  He  buuglit  the  materials  and 
hired  the  men,  and  had  the  wiiole  oversight 
and  direction  of  the  building.  As  he  says, 
he  acted  as  the  agent  of  liis  wife.  Enough 
of  the  sidewalk  was  removed  while  the  build- 
ing waa  going  on  to  permit  teams  to  go  in 


from  the  street  to  the  lot.  Th"  wngons.  in 
passing  through,  made  ruts.  Tlie  plaintiff 
fell  into  one  of  these  ruts  in  the  night-time. 
The  sidewalk,  as  shown  by  the  record,  was 
first  removed  by  John  McXaughton,  a  grand- 
son of  the  defendant,  who  was  hauling  brick 
for  the  building  by  the  thousand.  This  was 
done  against'  the  protest  of  the  defendant, 
and  his  direction  that  it  should  not  be  dune. 
He  testifies  that  he  ordered  it  putdown  again, 
and  he  tliinks.  it  was  done,  and  tlien  taken 
up  again.  He  saj's:  "There  was  a  time  that 
I  knew  the  walk  was  up.  I  knew  they  drove 
in  and  out  there  some.  There  was  no  real 
necessity  of  it  being  taken  up  further  than  to 
go  acn^s.  They  could  cross  with  a  light 
wagon,  without  any  trouble. "  The  walk  was 
taken  up  some  time  in  the  summer,  and  re- 
mained 80  until  after  the  plaintiff  was  hurt, 
when  the  defendant  ordered  it  put  down 
again.  It  is  manifest  from  the  whole  evi- 
dence that  although  the  defendant  did  not 
direct  the  taking  up  of  the  sidewalk,  and 
would  not  in  the  first  place  consent  to  its  be- 
ing removed,  still  be  knew  it  was  removed, 
and  permitted  it  to  remain  torn  up,  when  he 
had  the  power  and  authority  to  replace  it,  or 
have  it  laid  down  Again.  It  is  equally  clear 
that  bis  wife  had  nothing  to  do  with  it  in 
any  shape,  way,  or  manner.  The  court  in- 
structed the  jury  as  follows:  "Gentlemen,  If 
you  believe  from  the  evidence  that  the  de- 
fendant had  charge  of  the  work  of  putting  in 
the  fou ndation  and  erecting  the  building  upon 
the  lot  in  question,  and  bad  the  care  of  the 
premises  to  which  the  sidewalk  belonged,  and 
that  the  planks  of  the  sidewalk  were  removed, 
although  by  some  persons  other  than  the  de- 
fendant, and  without  his  direction,  but  were 
removed  for  the  purpose  of  hauling  material 
upon  the  lot  for  the  construction  of  the  build- 
ing, and  that  the  defendant  had  control  of 
the  sidewalk,  and  knew  that  the  opening 
through  it  was  used  for  hauling  building  ma- 
terial upon  the  lot,  and  that  the  sidewalk 
was  in  fact  out  of  repair,  and  in  a  dangerous 
condition  at  the  time  the  accident  occurred, 
and  if  you  further  find  that  the  defendant 
was  guilty  of  negligence  in  permitting  it  to 
be  and  remain  open  and  out  of  repair,  and  in 
a  dangerous  condition,  and  in  consequence 
thereof  the  plaintiff  was  injured  without  fault 
on  iter  part,  then  I  instruct  you  that  the  de- 
fendant would  be  liable,  although  the  title  to 
the  property  was  in  his  wife,  and  the  defend- 
ant was  acting  fur  her  in  tlie  erection  of  the 
building. "  The  jury  found  fur  the  plaintiff, 
assessing  her  damages  at  $35U. 

There  are  but  two  assignments  of  error  in 
this  court:  First,  that  the  court  erred  in  not 
directing  the  jury  to  find  for  the  defendant; 
and  second,  that  the  court  erred  in  the  in- 
struction given  above. 

The  counsel  for  the  defendant  maintained 
that  the  defendant  was  the  agent  of  his  wife, 
and,  as  such  agent,  was  not  liable  for  the  in- 
jury to  plaintiff;  that  permitting  the  walk  to 
remain  as  it  was,  after  being  torn  up  by  an 
employe  of  bis  wife,  his  principal,  was  a  non- 
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feasance,  and  not  a  niiafeasance;  thut  for  an 
omission  of  duty  or  non-ftasance  he  Is  liable 
to  no  other  person  than  bis  principal;  that 
the  authorities  are  uniform  that,  wh<>n  an 
agent  neglects  to  perform  a  duty  which  his 
principal  owes  to  third  persons,  who  are 
thereby  injured,  their  remedy  is  against  the 
principal,  and  not  tlie  agent.  We  are  satis- 
fied tiiat  the  instruction  of  the  court  was  cor- 
rect, and  there  was  sufiicient  evlrtenre  to  sup- 
port the  finding  of  the  jury.  The  defendant 
had  the  entire  control  and  management  of 
the  erection  of  the  building  and  the  premises, 
the  same  as  if  it  had  been  his  own,  and  the 
record  fails  to  show  that  liis  wife  had  any- 
thing to  do  with  It,  except  to  consult  with 
him  as  to  the  plan  of  the  l)Uilding.  He  testi- 
fies that  all  the  wortc  and  materials  were  paid 
for  with  her  money,  but  he  did  the  iiiring, 
buying,  and  paying.  The  wife  did  not  exer- 
cise any  control  or  management  about  the 
erection  of  the  building  in  any  way.  The 
negligence  cliarged  in  the  declaration  was 
nut  alone  tlie  tearing  up  or  removal  of  the 
walk,  but  also  in  allowing  it  to  remain  torn 
up  anil  in  a  dangerous  condition  from  April 
until  the  time  of  the  injury.  Every  day  it 
was  so  permitted  to  remain,  when  the  de- 
fendant had  the  entire  control  of  it,  and  the 
authority  without  question  to  replace  it,  was 
a  wrong  and  a  misfeasance.  It  was  his  duty, 
knowing  that  the  walk  was  removed,  being 
present  and  having  complete  cohtrol  of  the 
work,  to  have  it  put  down  again,  and  made 
reasonably  safe  for  travel.  Chief  .Justice 
Orat  in  Osborne  v.  Morgan,  130  Maj>8.  102, 
says:  "It  is  often  said  in  the  books,  that  an 
agent  is  r<-s))onsible  to  third  persons  for  mis- 
feasance only,  and  not  for  non-feasance. 
•  *  •  But,  if  tlie  agent  once  actually  un- 
dertakes and  enters  upon  the  execution  of  a 
particular  work,  it  is  his  duty  to  use  reason- 
able care  in  the  manner  of  executing  it,  so 
as  not  to  cause  any  injury  to  third  persons 
which  may  be  the  natural  consequence  of  his 
acts ;  and  he  cannot  by  abandoning  its  exe- 
cution midway,  and  leaving  things  in  a  dan- 
gerous condition,  exempt  hiraseUf  from  lia- 
bility to  any  person  whosuffevs  injury  by  rea- 
son of  his  liaving  so  left  them  witliout  proper 
safeguards.  Tins  is  not  nonfeasance,  or  do- 
ing nothing,  but  it  is  misfeasance,— doing 
imp«)perly." 

In  the  case  before  us  the  defendant  had  en- 
tered upon  the  work  of  erecting  this  building. 
One  of  the  men  whom  he  engaged  to  haul 
brick  lor  the  building  took  up  this  walk  with- 
out his  consent,  and.  for  the  purposes  of  this 
case  let  it  be  said,  against  his  orders.  But, 
knowing  it  to  be  taken  up  and  dangerous,  he 
leaves  it  in  this  dangerous  condition  from 
day  to  day,  and  permits  the  men  in  his  em- 
ploy and  under  liis  control  to  drive  through 
it,  making  it  still  more  dangerous.  He  was 
bound  to  use  reasonable  care  in  the  erection 
of  this  building,  so  as  not  to  cause  injury  to 
tliird  persons.  The  using  of  this  spot  to 
drive  teams  through  into  the  lot,  with  his 
knowledge  and  tacit  permission,  to  say  the 


least,  as  he  could  easily  have  forbidden  jt  and 
replaced  the  walk,  was  in  law  his  act,  and  he 
must  beheld  responsible  for  the  consequences 
of  it.  To  say  that  he  only  was  guilty  of  a 
non-feasance — an  omission  of  duty  to  his 
principal — does  not  cover  the  case.  He  not 
only  omitted  a  duty  he  owed  to  the  traveling 
public,  but  by  his  acts  he  increased  the  dan- 
ger, and  every  day  committed  a  wrong,  and 
was  guilty  of  a  misfeasance  in  keeping  this 
walk  torn  up,  and  using  it  as  a  drive  in  the 
execution  of  a  particular  work  which  he  had 
entered  upon,  and  of  which  he  bad  complete 
superintendence  and  control.  Irrespective 
of  his  relation  to  his  principal,  he  was  bound 
while  doing  the  work  to  so  use  the  premises, 
including  this' sidewalk,  as  not  to  injure  oth- 
ers. Misfeasance  may  involve  to  some  ex- 
tent the  idea  of  not  doing;  as  where  an  agent, 
while  engaged  in  the  performance  of  his  an- 
dertaking,  does  not  do  something  which  it 
was  his  duty  to  do  under  the  circumstances; 
as,  for  instance,  when  he  does  not  exercise 
that  care  which  a  due  regard  for  the  rights  of 
others  would  require.  This  is  not  doing,  but 
it  is  the  not  doing  of  that  which  is  not  im- 
posed upon  the  agent  merely  by  his  relation 
to  his  principal,  but  of  that  which  is  imposed 
Upon  him  by  law  as  a  responsible  individual 
in  common  with  all  other  members  of  society. 
It  is  the  same  not-doing  which  constitutes 
negligence  in  any  relation,  and  is  actionable. 
Mechem,  Ag.  §  572.  The  judgment  must  im 
aflirmed.    The  other  justices  concurred. 


McDonald  et  td.  v.  Weib. 

iSuprtme  Court  tff  MUMaan.   July  11, 1880.) 

IwpAHCT— Next  Friend— Contikuakok. 

1.  FlaintiSs  sued  defendant  In  a  justice's  court 
for  labor  performed  upon  a  joint  hiring,  and  ob- 
tained judgment  by  default.  Defendant  appealed, 
and  upon  the  trial  in  the  circuit  court  it  appeared 
from  the  cross-examination  of  one  of  the  plaintiffs 
that  the  other  was  a  minor  under  17  years  of  aga. 
Defendant  moved  for  a  nonsuit  on  the  Kround 
that  no  next  friend  had  been  appointed  oefors 
oommencement  of  the  action.  Held,  that  It  was 
proper  for  the  court  to  overrule  the  motion,  and 
appoint  the  other  plaintiff  as  next  friend. 

2.  Defendant  then  stated  that  he  had  relied  on 
this  defease,  and  that  he  was  not  prepared  on  the 
merits,  but  refused  a  continuance  unless  granted 
without  terms.  He  then  objected  to  plainUffs'  ev- 
idence because  no  bill  of  particulars  had  been  filed. 
After  some  dispute  as  to  whether  a  jiotioe  to  file  a 
bill  bad  been  served,  the  court  suggested  that  ho 
would  permit  a  bill  to  be  filed,  which  was  done, 
the  amount  being  larger  than  that  contained  in  the 
bill  filed  in  the  justice's  court,  but  the  amount 
claimed  was  no  greater.  Defendant  then  asked 
for  time  to  file  a  set-off,  but  the  court  refused  to 
grant  it  except  on  payment  of  the  costs.  Defend- 
ant refused  it,  and  made  no  further  defense,  and 
judgment  was  entered  against  him.  Held,  that 
the  action  of  the  court  was  proper. 

Error  to  circuit  court,  Iosco  county;  Ship- 
son,  Judge. 

Henry  &  Cornville,  for  appellant.  Henrg 
<£■  Jahraus,  (McCutolieon  <t  Elliott,  of  coun- 
sel,) for  appellees. 

Morse,  J.  The  plaintiffs  sued  defendant 
in  a  justice's  coui-t  for  lalior  performed,  as 
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thpy  claim,  upon  a  Joint  birlng  at  five  dollars 
per  week  for  the  two.  The  defendant  did 
not  appear,  and  the  plaintiffs  had  judgment 
for  $89.89.  The  defendant  took  a  special  ap- 
peal to  the  circuit  court  for  the  county  of 
Iosco.  Upon  argument  the  special  appeal 
was  overruled,  and  the  parties  proceeded  to 
trial  as  on  a  general  appeal.  After  tlie  plain- 
tiff Catherine  McDonald  had  been  sworn  as 
a  witness  and  e'cnmined  and  cross-examined, 
the  defendant's  counsel  asked  for  a  nonsuit, 
on  the  ground  that  it  appe-ired  from  her  tes- 
timony that  the  plaintiff  Annie  McDonald 
was  an  infant  but  17  yenrs  of  age,  and  that 
no  next  friend  had  been  appointed  for  her 
before  commencement  of  suit.  This  was  the 
first  time  the  question  had  been  raised.  After 
some  discussion  among  counsel  the  circuit 
judge  made  an  order  appointing  Catherine 
McDonald  as  next  friend  of  Annie.  This  is 
assigned  as  error.  This  action  was  proper. 
A  ciise  directly  In  point  is  Sick  v.  Associa- 
tion. 49  Mich.  50.  12  N.  W.  Rep.  905.  De- 
fendant's  counsel  then  stated  that  they  were 
not  there  to  meet  the  case  on  tlie  merits;  that 
tbey  had  relied  upon  this  defense,  and  the 
making  of  the  order  had  deprived  them  of  it; 
if  they  had  had  a  chance  to  appear  in  jus- 
tice's court  tliey  should  have  filed  the  plea, 
and  given  notice  of  an  offset;  as  the  case 
then  stood  they  were  not  prepared  for  trial. 
The  court  asked  if  they  wished  an  adjourn- 
ment. Counsel  stated  that  they  did  not.  un- 
less the  same  could  be  granted  without  terms. 
The  trial  then  proceeded.  Defendant's  coun- 
sel then  objected  to  any  testimony  on  the  part 
of  tlie  plaintiffs  on  the  ground  that  no  bill  of 
particulars  had  been  filed  or  furnisliecMii  the 
case.  Plaintiffs'  attorneys  claimed  that  no 
notice  bad  been  served  upon  them  to  furnish 
such  bill.  Defendant's  attorney  then  read 
the  affidavit  of  one  Deitz  that  he  served  a 
demand  for  a  bill  of  particulars  upon  J.  F. 
Henry,  one  of  the  firm  of  Henry  &  Jabrans, 
attorneys  for  plaintiffs,  and  asked  permission 
to  file  the  same,  which  was  granted.  The  af- 
fidavit states  that  this  demand  was  served  in 
the  month  of  February,  1888,  but  the  exact 
date  could  not  be  given.  It  was  objected 
that  this  demand  was  served  before  Henry 
&  Jahraus  had  appeared  in  the  circuit  court, 
although  they  were  plaintiffs' attorneys  in  the 
justice's  court.  It  was  contended  that  the 
notice  at  the  time  it  was  served  should  have 
been  served  on  the  plaintiffs  personally.  It 
also  appeared  that  the  following  bill  of  par- 
ticulars was  filed  in  the  justice's  court:  "To 
work  and  labor,  9114.39."  J.  F.  Henry  de- 
nied that  any  demand  for  a  bill  of  particulars 
was  served  upon  him  as  stated  in  Deitz's  affi- 
davit. After  some  tiilk  among  counsel,  the 
court  suggested  that  he  would  permit  the 
plaintiffs  to  file  a  bill  of  particulars  iben, 
which  was  done,  the  items  of  the  same 
amounting  to  9280  for  work  and  labor.  De- 
fendant's counsel  objected  to  this,  and  took 
an  exception,  and  then  asked  time  to  file  and 
plead  an  offset.  The  court  granted  to  de- 
fendant the  privilege  of  doing  so  tnatanter. 


but  it  was  claimed  that  the  items  of  the  set- 
off desired  to  be  pleaded  were  at  Oscuda,  some 
16  miles  from  the  place  of  trial,  and  could  not 
then  be  given.  Defendant's  attorney  then 
moved  the  court  for  time  to  produce  the  items 
of  his  setoff,  and  that  the  term  fees  be  paid 
to  them  by  plaintiffs.  The  defendant  bad 
pleaded  the  general  issue  before  the  trial,  but 
hadgiven  no  notice  of  set-off.  Thecoiirtand 
attorneys  for  the  plaintiffs  offered  to  grant 
defendant  a  continuance,  and  the  right  to 
amend  his  pleadings,  upon  the  payment  of 
five  dollars'  attorney  fee  and  the  costs  of  the 
term,  but  he  would  not  accept  it  upon  these 
conditions.  Finally  the  court  said:  "I  will 
state  here,  as  a  matter  of  record,  that,  as  the 
case  now  stands,  if  the  defense  desire  to 
change  their  plea,  and  give  notice  of  set-off, 
they  can  do  so,  without  costs,  but  it  must  be 
done  the  same  as  the  bill  of  particulars,  here 
now  In  open  court,  and  proceed  to  trial;  oth- 
erwise, if  any  continnance  is  had,  it  will  be 
upon  terms.  DefendanVi  Attorneys,  Our 
books  containing  the  items  of  the  account  are 
16  miles  from  here,  and  we  cannot  get  them. 
By  the  Court.  There  has  never  been  any 
proper  proof  in  this  court  of  proper  service  of 
demand  for  bill  of  particulars,  and,  so  far  as 
this  serving  of  a  bill  of  particulars  is  con- 
cerned, it  has  been  a  voluntary  action  on 
their  part.  '  There  is  no  proof  that  there  was 
a  demand  for  a  bill  of  particulars  before  com- 
ing to  trial;  there  was  nothing  about  their 
serving  that  bill  of  particulars  at  all.  If  you 
wish  to  file  the  notice  of  set-off,  and  amend 
the  plea  now,  all  right."  Defendant's  coun- 
sel then  wanted  more  time  in  which  to  prove 
that  this  demand  was  served  on  Henty  & 
Jahraus,  alter  they  had  noticed  the  cause  for 
trial,  which  was  on  the  17th  of  February, 
1888.  This  request  was  refused,  as  the  coun- 
sel wanted  an  adjournment  until  the  next 
day  to  procure  a  further  affidavit  from  Deitz, 
who  was  at  Oscoda.  Defendant's  counsel 
then  announced  that  under  the  ruling  they 
would  be  unable  to  make  any  defense,  but 
that  they  had  a  set-off  for  medical  services, 
— the  defendant  being  a  physician, — but 
which  they  were  unable  to  produce,  the  doc- 
tor's books  being  at  Oscoda.  Defendant's 
attorney  declined  to  cross-examine  any  wit- 
nesses, or  to  take  any  further  part  in  the 
trial.  The  cause  was  sul)niitte«1  to  the  jury, 
who  found  a  verdict  in  favor  of  the  plaintiffs 
forS91.S0. 

The  action  of  the  court,  as  above  set  forth, 
is  assigned  as  error,  but  we  are  not  d  S|>03ed 
to  bold  that  any  was  committed.  It  is  evi- 
dent that  the  defendant,  through  his  counsel, 
went  to  court,  as  was  substantially  stated  by 
his  counsel,  relying  entirely  upon  the  tech- 
nical defense  that  the  plaintiffs  must  be  non- 
suited because  no  next  friend  had  been  ap- 
pointed for  Annie  McDonald  before  com- 
mencement of  suit.  The  claim  of  plaintiffs, 
which  was  for  work  and  labor  at  five  dollars 
per  week,  must  have  been  fully  understood 
by  defendant,  and  yet  he  went  to  trial  with- 
out pleading  a  set-off. 
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particulars  filed  and  served  in  the  circuit  on 
the  trial  was  larger  than  the  one  filed  in  the 
Justice's  court,  being  as  follows:  "To  per- 
sonal work  and  labor  of  said  plaintiffs  and 
appellees  for  said  defendant,  at  his  request, 
from  November  17,  1886,  to  December  22, 
1887.  at  $5  per  week,  $280."— the  amount 
claimed  was  nogreaterthnn  in  justice's  court, 
and  for  the  same  kind  of  services.  The  sum 
of  the  matter  is  tliis:  Defendant  relied  upon 
nonsuiting  plaintiffs  on  his  technical  de- 
fense, and  neglected  to  plead  his  set-off. 
Failing  in  this  defense,  he  then  wanted  to 
file  his  set-o.T,  and  time  to  do  it,  and  have 
the  costs  of  the  term  besides.  He  was  of- 
fered a  continuance  upon  payment  of  costs, 
but  declined  it.  He  then  made  no  defense. 
The  whole  fault  was  his,  and  he  ia  entitled 
to  no  relii'f  here. 

It  is  also  objected  against  the  verdict  that 
the  testimony  on  the  part  of  plaintiffs  showed 
a  separate  hiring  of  the  plaintiffs,  and  there- 
fore they  ought  not  to  liave  recovered  Joint- 
ly. We  think  tlie  evidence  of  tlie  contract, 
and  the  employment  under  it,  was  properly 
submitted  to  the  jury,  and  that  they  found  in 
accordance  with  the  testimony.  Tlie  judg- 
ment is  affirmed,  with  costs.  The  other  jus- 
tices concurred. 


ConixB  «.  Bentlkt  »t  al. 
(Supreme  Court  oS  ilfic/jiflon.    July  11, 1889.) 

CONSTABLBS— InDBXXITT  B0KI>— EXEMPTION. 

1.  The  fact  that  a  constable  has  demanded  and 
accepted  an  Indemnity  bond  does  not  estop  him 
from  making  the  defense  to  an  action  on  his  bond 
for  failure  to  make  the  levy  that  the  property  of 
the  debtor  was  exempt. 

%.  The  judgment  on  which  the  execution  issued 
was  recovered  in  an  action  against  a  father  and 
daughter,  who  were  partners  in  the  millinery 
business,  and  the  goods  seized,  and  released  a« 
exempt,  were  their  stock  in  trade,  and  not  over 
1800  in  value.  It  was  shown  that  the  father  was  a 
carpenter,  had  a  few  tools,  and  worked  at  his 
trade,  and  that  that  was,  and  had  been  for  years, 
bis  principal  business.  Held,  that  It  was  error 
for  the  court  to  say  that  counsel  need  not  argue 
that  the  father's  business  was  that  of  a  carpen- 
ter, "as  there  is  no  evidence  that  he  had  any  tools 
of  the  value  of  t&'iO. "  If  the  father's  principal 
business  was  that  of  a  carpenter,  the  execution  de- 
fendants could  only  claim  the  daughter's  exemp- 
tion out  of  the  goods, — f250, — no  matter  what  toe 
tools  were  worth. 

Error  to  circuit  court,  Wayne  county; 
Beilly,  Judge. 

James  H.  McDonald,  for  appellant.  W<il- 
ter  Barlow,  for  appellees. 

Morse,  J.  This  is  an  action  brought  up- 
on a  constable  bund,  under  section  6988. 
How.  St.  The  plaintiff  in  this  suit,  on  the 
5th  day  of  December,  1885,  began  an  attach- 
ment suit  against  Daniel  S.  Hibbard  and 
Carrie  V.  Hibbard.  The  writ  was  placed  in 
the  hands  of  the  defendant  Bentley.  who  was 
a  ctmstable  in  the  township  of  Mungiiagon, 
Wayne  county.  Under  the  writ  Jientiey 
levied  upon  certain  goods  belonging  to  the 
Hibbards,  and  held  them  by  virtue  of  the 
same  until  judgment  was  rendered  in  the  at- 


tachment suit.  Execution  was  issued  on  the 
judgment,  and  put  in  the  hands  of  Bentley. 
who  levied  on  the  same  goods  under  such 
execution.  Before  Bentley  made  the  last 
levy  he  demanded  a  bond  of  indemnity  from 
plaintiff,  which  was  given,  as  plaintiff  testi- 
fies, upon  the  express  condition  that  Bentley 
would  go  on  and  make  the  levy.  After  Bent- 
ley made  the  levy  under  the  execution  he  ad- 
vertised the  goods  for  sale.  He  postponed 
the  day  of  sale  twice,  and  finally  returned  the 
goods  to  the  Hibbards,  against  the  protest, 
and  without  the  consent,  of  plaintiff.  It  ap- 
peared on  the  trial  of  this  case  in  the  court 
below  that  Carrie  V.  Hibbard  carried  on  a 
millinery  store,  and  the  goods  levied  upon 
and  afterwards  surrendered  up  to  her  by  the 
constable,  Bentley,  were  millinery  goods. 
The  defendants  gave  evidence,  under  plain- 
tiff's objection,  that  Daniel  8.  Hibbard  was 
the  father  of  Carrie  V.,  and  in  partnership 
with  her  In  business,  and  that  the  goods  be- 
longed to  their  stock  in  trade,  and  was  all 
they  had,  and  not  over  S300  in  value,  and 
therefore  exempt.  The  constable  testified 
that  he  returned  the  goods  on  demand,  be- 
cause he  found  they  were  exempt.  The 
court  instructed  the  jury  that  if  the  Hib- 
bards were  in  copartnersliip,  and  these  goods 
were  not  worth  over  $500,  and  were  their 
stock  in  trade,  they  would  be  exempt,  and 
the  plaintiff  could  not  recover.  If  the  jury 
did  not  find  these  facts  the  plaintiff  was  en- 
titled to  a  verdict  The  Jury  found  for  the 
defendants. 

It  is  contended  by  plaintiff's  counsel  that 
the  defendant  Ilentley,  having  demanded  and 
obtained  from  the  plaintiff  a  bond  of  indem- 
nity, was  thereby  estopped  in  this  suit  from 
making  the  defense  that  the  goods  were  ex- 
empt. In  other  words,  that  Bentley  was 
bound  to  proceed  to  levy  and  sale  of  these 
goods,  even  if  he  knew  they  were  exempt,  or 
else,  under  the  statute,  pay  to  the  plaintiff 
the  amount  of  the  Judgment,  and  interest, 
against  tlie  Hibbards.  We  do  not  think  this 
contention  correct.  If  the  goods  levied  upon 
were  exempt,  it  could  have  been  of  no  bene- 
fit to  plaintiff  to  have  sold  them  under  the 
execution,  as  the  sale  would  have  been  void, 
and  those  participating  in  it  trespassers. 
Kor  was  the  defendant  Bentley,  because  he 
had  demanded  and  received  a  bond  of  in- 
demnity, bound  thereby  to  commit  a  tres- 
pass, and  subject  himself  to  damages.  A.n 
oflicer,  although  indemnified,  is  not  bound 
to  levy,  if  in  good  faith  he  believes  such  levy 
would  be  illegal,  and  can  maintain  its  ille- 
gality when  sued  upon  his  bond.  The  de- 
fense that  there  was  no  property  to  be  found 
liable  to  seizure  of  the  judgment  debtor 
named  in  the  execution  is  always  open  to 
the  officer,  whether  indemnified  or  not,  and 
is  a  good  excuse  in  an  action  for  refusal  or 
neglect  to  levy. 

But  the  court  erred  in  stating  to  counsel 
that  "they  need  not  argue  to  this  jury  that 
Hibbard's  principal  business  was  that  of  a 
carpenter,  as  there  is  no  evidence  that  ha 
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bad  any  tools  of  the  value  of  $250."  There 
was  testimony  tending  to  show  that  Daniel 
S.  Hibbard  was  a  carpenter,  and  worked 
more  or  less  at  his  trade  as  such ;  that  Miss 
Ilibbard  did  all  the  work  in  the  store;  and 
that  her  father  was  away  at  work  at  his 
trade  when  he  could  get  work ;  and  that  his 
principal  business  for  many  years  had  been 
that  of  a  carpenter;  that  he  had  a  few  tools, 
and  worked  by  the  day.  The  value  of  the 
tools  was  not  shown,  nor  do  we  think  it  was 
material.  The  counsel  had  the  right  to  go 
to  the  jury  upon  the  theory  that  his  principHi 
business  whs  that  of  a  carpenter,  and  to  es- 
tablish such  fact,  if  he  could.-  If  so,  only 
9250  of  the  millinery  goods  would  have  been 
exempt,  to-wtt,  the  exemption  of  Miss  Hib- 
bard, no  matter  what  his  tools  or  stock  in 
trade  as  a  carpenter  was  worth.  The  judg- 
ment of  the  court  below  is  therefore  revei-sed, 
and  a  new  trial  granted,  with  costs.  The 
Other  Justices  concurred. 


TovrhB  et  al.  v.  Seaman  et  al. 
(Supreme  Court  of  Michigan.    July  11, 1889.) 

NbOOTIABLB  PAFBR— FABTNERaBIP— Pusadiho. 

The  declaration  in  asaumpsit  contained  the  oom- 
moD  oounta,  to  which  was  added  a  notice  that 
plainUffs  would  give  in  evidsnce  certain  notes  ex- 
ecuted by  a  partnership  of  which  the  defendants 
were  members.  The  defendants  pleaded  the  een- 
eral  issue,  and  gave  notice  that  they  would  show 
that  the  notes  were  executed  by  one  ot  the  part- 
ners without  authority,  and  used  in  his  own  busi- 
ness, in  fraud  of  the  other  partners,  which  facta 
were  known  toplaintUlB,  but  no  affidavit  was  filed 
denying  the  execution  ox  the  notes,  as  required  by 
rule  of  court.  Held,  that  it  was  error  to  refuse  to 
permit  defendants  to  offer  the  evidence  indicated 
In  their  notice.  While  the  failure  to  deny  the  ex- 
ecution of  the  notes  on  oath  admitted  the  firm  sig- 
nature and  the  partner's  authority,  it  did  not  ad- 
nit  that  the  firm  received  the  consideration,  or 
preclude  the  defendant*  from  showing  that  the 
notes  had  been  fraudulently  used,  with  plaintiffs' 
knowledge,  for  other  than  partnership  purposes. 

Error  to  cironit  court,  Montcalm  county; 
VEnNON  H.  SHrrH,  Judge. 

AinimpHt,  with  notice.  Defendants  plead- 
ed the  generHl  issue,  with  notice.  On  the 
trial  an  application  was  made  fur  leave  to  iile 
an  affidavit  denying  on  oath  the  execution 
of  the  notes  in  suit,  which  was  denied,  the 
court  stating  that  the  cause  bad  been  on  the 
docket  for  two  years,  and  been  noticed  for 
trial  many  times,  and  that  no  showing  was 
ma<le  to  excuse  the  delay  in  making  the  ap- 
plication. 

Godwin,  Adtit  dk  Dunham,  for  appellants. 
John  V.  Fitzgeiald  and  W.  E.  Uoyt,  for  ap- 
pellees. 

Chahflin,  J.  The  declaration  contains 
the  common  counts  in  assumpsit.  The  suit 
was  commenced  by  filing  and  serving  decla- 
ration, to  which  was  added  a  notice  that  on 
the  trial  of  the  cause  the  plaintiffs,  under  the 
money  counts,  would  give  in  evidence  four 
certain  promissory  notes,  copies  of  which 
were  given  as  follows :  "9250.  Greenville, 
Mich.,  May  27, 1884.    Ninety  days  after  dale 


we  promise  to  pay  to  Towle,  Douglas  &  Co. 
or  order  two  hundred  and  flfly  dollars,  at  1st 
;}fational  Bank,  value  received.  Due  Aug. 
28.  8BAMAN,  Dunham  &  Co."  "8400. 
Greenville,  Mich.,  June  20, 1884.  Sixty  days 
after  date  we  promise  to  pay  to  Towle,  Doug- 
las &  Co.  or  order  four  hunared  dollars,  at 
4th  National  Bank,  Grand  Rapids,  value  re- 
ceived. Due  Aug.  22.  Seaman,  Dunham 
ACo."  "$275.  Greenville,  Mich.,  JuneSO, 
1884.  Sixty  days  after  date  we  promise  to 
pay  to  Towle.  Douglas  &  Co.  or  order  four 
hu  ndred  dollars,  at  4th  National  Bank,  Grand 
Bapids,  value  received.  Due  Sept.  1.  Sea- 
man, Dunham  &  Co. "  "$300.  Greenville, 
Mich.,  July  81,  1884.  Sixty  days  after  date 
we  promise  to  pay  to  the  order  of  Towle, 
Douglas  &  Co.  three  hundred  dollars,  at  Ist 
National  Bank,  Greenville,  value  received, 
with  interest  at  —  per  cent,  per  annnm. 
Due  Oct.  2.    Seaman,  Dunham  &  Co." 

The  defendants  William  Dunham,  Richard 
O.  Peters,  and  Arthur  Meigs  pleaded  the  gen- 
eral>i8sne,  and  gave  notice  thereunder,  as  fol- 
lows: "To  the  above-named  plaintiffs:  Take 
notice  that  on  the  trial  of  the  above-entitled 
cause  these  defendants,  Dunham,  Peters,  and 
Meigs,  will  insist  and  prove,  in  their  defense, 
that  said  notes,  copies  of  which  are  attached 
to  said  declaration,  if  they  were  ever  given  at 
all  by  Seaman,  Dunham  ft  Co.,  were  written 
and  signed  by  Henry  tjeaman,  while  he  was 
a  member  of  said  company,  and  used  by  said 
Henry  Seaman  In  his  own  business,  and  not 
in  any  way  for  the  business,  use,  or  benefit 
of  the  firm  or  Seaman,  Dunham  &  Co.;  and 
that  said  plaintiffs,  when  they  reeeived  said 
notes,  knew  that  they  were  made  by  said 
Seaman  in  fraud  of  the  other  members  of  the 
partnership  of  Seaman,  Dunham  A  Co.,  and 
without  any  lawful  authority  to  so  use  said 
firm  name;  and  also  that  these  defendants 
never  signed,  or  authorized  the  signing  of, 
said  notes,  or  either  ot  them ;  and  that  said 
plaintiffs,  when  they  received  said  notes,  bad 
notice  thereof.  Yours,  etc.,  Godwin  A  Ad- 
srr,  Attys.  for  Defts.  Dunham,  Peters,  and 
Meigs." 

A  jury  was  impaneled  for  the  trial  of  the 
cause  on  December  12,  1888.  The  notee,  of 
which  copies  had  been  served  with  the  decla- 
ration, were  offered  in  evidence;  whereupon 
counsel  for  defendants  Peters,  Dunham,  and 
Meigs  objected,  on  the  ground  that  the  exe- 
cution of  the  notes  had  not  l)een  proved. 
Counsel  for  said  defendants  also  asked  leave 
of  court  to  Hie  au  aiHdavit  of  the  said  del'end- 
ants,  denying  the  execution  of  the  notes  by 
said  defendants,  or  either  of  them,  said  affi- 
davit to  be  in  substantial  compliance  with 
the  notice  attached  to  their  plea.  The  court, 
for  reasons  appearing  satisfactory  to  him, 
denied  said  motion.  Such  reasons  are  sec 
forth  in  the  bill  of  exceptions,  and  we  think 
his  discretion  was  properly  exercised  in  this 
respect.  Plaintiff  also  introduced  testimony 
tending  to  show  that  the  plaintiffs  were  the 
only  members  of  the  firm  of  Towle,  Douglas 
&  Co.,  and  there  was  not  and  never  had  been 
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any  other  members  of  that  firm,  and  that  the 
notes  were  Indorsed  by  that  firm  in  the  band- 
writing  of  one  of  the  members  of  the  firm. 
Counsel  for  plaintiff  thereupon  withdrew  the 
note  of  date  June  30,  1884,  from  the  case, 
for  what  reaao^  is  not  stated,  and  read  the 
other  notes  in  evidence.  Counsel  for  defend- 
ants Dunham,  Peters,  and  Meigs  thereupon 
opened  his  case  to  the  jury,  and  stated  his 
proposed  defense,  viz.:  That  the  firm  of  Sea- 
man, Dunliam  &  Co.  was  composed  of  Henry 
Seaman,  and  the  defendants  Bunham,  Peters, 
and  Meigs;  that  Seaman  had  the  management 
of  the  business  of  the  firm,  and  was  author- 
ized to  sign  the  firm  name  to  all  notes,  checks, 
and  paper  of  the  firm,  in  all  transactions  re- 
lating to  its  business;  that  the  notes  in  ques- 
tion in  this  suit  were  given  by  Seaman  in 
payment  of  indebtedness  owinj;  by  said  Sea- 
man individuaUy  to  the  firm  of  Towle,  Doug- 
las &  Co.  Counsel  then  called  Arthur  Meigs, 
one  of  the  defendants,  and,  an  objection  be- 
ing made  to  his  first  acknowledgment  of  the 
paper,  stated  to  the  court  what  he  proposed 
to  prove  as  follows:  That  they  proposed  to 
introduce  evidence  on  the  part  of  the  defend- 
ants tending  to  prove  that  tliese  notes  were  not 
fiven  for  partnership  purposes;  that  Henry 
earoan  liad  no  authority  to  pay  his  individ- 
ual debts  by  these  notes;  that  the  firm  of 
Seaman,  Dunham  &  Co.  never  assumed  the 
i  nitebtedness  of  Henry  Seaman  to  the  plain- 
tiffs; that  he  did  not  question  tlie  right  of  the 
firm  so  to  do;  that  the  plaintiffs  knew  that 
the  proceeds  of  these  notes  did  not  go  to  the 
firm  of  Seaman,  Dunham  &  Co.,  and  toshow 
that  the  defendants  Dunham,  Peters,  and 
Meigs  never  authorized  the  giving  of  these 
notes  to  Towle,  Douglas  Sb  Co.;  that  the  giv- 
ing of  these  notes  was  done  without  their 
knowledge  or  consent;  that  they,  said  Dun- 
ham, Peters,  and  Meigs,  received  no  benefit 
from  it  whatever;  and  that  Towle.  Douglas 
&  Co.  had  knowledge  of  the  fact  that  the 
transactions  in  wiuch  these  notes  were  given 
were  for  Seaman's  individual  matter;  that 
the  notes  were  given  for  Seaman's  private 
purpose,  and  to  pay  his  own  individual  debt; 
and  that  plaintiJffs  knew  that  the  avails  or 
l>roeeeds  of  these  notes  did  not  redound  to  the 
benefit  of  the  company  iu  any  way  whatever, 
so  far  as  the  defendants  Dunham,  Peters,  and 
Meigs  are  concerned,  and  that  the  notes  were 
given  in  payment  of  the  individual  debts  of 
said  Henry  Seaman,  or  for  his  personal  ac- 
commodation. Whereupon  the  counsel  for 
the  plaintiffs  objected  to  the  introduction  of 
any  such  testimony,  as  immaterial,  irrele- 
vant, and  incompetent,  and  the  circuit  court 
gave  his  ruling  and  decision  tliat  the  defend- 
ants might  introduce  evidence  tending  to 
show  that  these  notes,  or  either  of  tliem,  were 
executed  by  Seaman  in  the  name  of  Seaman, 
Dunham  &  Co.,  to  Towle  &  Douglas,  and 
that  they  gave  him  nothing  for  it,  neither  a 
note  nor  money,  and  might  introduce  evi- 
dence to  show  that  there  was  no  considera- 
tion for  tlie  paper.  But  the  counsel  for  the 
defendants  stated  that  they  were  unable  to 


produce  any  such  evidence,  and  did  not  un- 
dertake to  prove  that  Seaman  did  not  receive 
any  consideration  for  said  notes.  "By  the 
Court.  Kow,  you  say  that  Towle,  Douglas 
&  Co.  knew  of  thaL  In  other  words,  they 
knew  that  this  note  was  given  for  the  bene- 
fit of  Seaman.  Kow,  that  being  the  case, 
possibly  the  other  members  of  the  firm  might 
stand  in  the  relation  of  sureties,  and  their 
future  arrangements.  If  they  were  sufficient, 
might  exonerate  the  other  members  of  the 
firm.  "That  being  known  to  Towle,  Douglas 
&  Co.,  why,  then,  if  there  was  anything  that 
would  in  law  exonerate  a  surety,  if  you  made 
any  such  claim  as  that,  it  might  be  proper  to 
receive  evidence  upon  that  theory."  Counsel 
for  defendants  Dunham,  Peters,  and  Meigs 
disclaimed  any  theory  that  these  defendants 
stood  in  the  relation  of  sureties  to  Seaman 
upon  the  notes  in  question,  and  the  court  sus- 
tained the  objection,  and  excluded  the  prof- 
fered testimony  to  establish  the  defense'  set 
up.  Counsel  for  plaintiff  then  proved  that 
the  amount  due  upon  the  notes  was  $1,222.95, 
and  the  court  instructed  the  jury  as  follows: 
"Now,  gentlemen  of  the  jury,  in  this  case  I 
direct  a  verdict  in  favor  of  the  plaintiffs  in 
the  sum  of  $1,222.95.  It  seems  to  me  that 
that  is  ray  judgment  as  tothe  law  of  the  case, 
that  the  proposed  proofs  by  the  counsel  for 
the  defendants  do  not  relieve  them  from  their 
obligations  to  pay  these  notes  to  that  amount, 
and  that  this  firm  would  be  holden  for  the 
notes  given  for  the  benefit  of  one  member  of 
it;  it  being  conceded  that  they  were  made  by 
the  firm.  So,  Mr.  Clerk,  you  will  receive  a 
verdict  In  the  sum  of  $1,222.95." 

In  the  case  of  Pegg  v.Bidleraan,5  Mich.  26, 
the  declaration,  although  verbal  and  informal, 
showed  that  the  note  filed  with  the  justice 
was  made  by  8.  Pegg  &  Co.  The  court  said: 
"Tlie  correct  rule,  we  think,  is  that  the  ad- 
mission of  the  execution  of  the  instrument 
by  the  statute  is  an  admission  that  it  was  ex- 
ecuted by  the  defendant  by  the  name  and  de- 
scription alleged  in  the  declaration."  Bat 
the  case  of  Danaher  v.  Hitchcock,  34  Mich. 
516,  is  squarely  in  point.  There  the  declara- 
tion was  upon  the  common  counts  in  oMump- 
sit,  and  declared  against  the  defendants,  who 
were  partners,  in  their  individual  names, 
without  mentioning  the  fact  of  the  pai-tner- 
ship.  A  notice  was  attached  that  a  note,  a 
copy  of  which  was  indorsed  on  the  declara- 
tion, would  be  given  in  evidence  under  the 
money  counts.  This  note  was  signed,  "  Dan- 
ABEB,  &  Mblendt."  It  was  held  that  the 
note  could  be  read  in  evidence  without  pruof 
of  signature.  Conceding  in  this  case  that 
rule  79  applies,  and  that,  because  the  parties 
defending  did  not  in  due  time  deny  the  exe- 
cution of  the  notes  on  oath,  they  thereby  ad- 
mitted the  execution  thereof  by  the  partuer- 
ship,  yet  it  must  be  held  that  the  court  erred 
in  excluding  the  testimony  offered.  The  de- 
fendants are  in  no  worse  situation  than  they 
would  have  been  if  rule  79  had  not  been  made, 
and  the  plaintiff  had  proved  the  execution  of 
the  notes  by  one  of  the  partners.    Wiiat  they 

Digitized  by  VjOOQIC 


iJich.) 


BEEBE  V.  MOKBELL. 


1119 


proposed  to  show  was  the  frandolent  use  of 
the  notes  executed  by  the  firm  by  one  of  its 
members.  Nothing  is  better  settled  in  the 
law  of  partnership  than  that  it  is  a  fraud 
upon  non-consenting  members  for  one  of  the 
firm  to  use  a  Qrm  note  to  pay  his  individual 
debt.  The  creditor  of  the  individual  cannot 
occupy  the  position  of  an  innocent  purchaser 
of  the  firm's  commercial  paper,  for  he  k.now8 
the  consideratioa  is  the  individual  debt  to 
him  of  the  partner,  and  he  also  knows  that 
the  firm  receives  no  consideration  for  their 
promise.  The  neglect  to  deny  execution  of 
the  notes  under  oath  admitted  the  genuine- 
ness of  the  signatures  as  the  firm  signature, 
and  the  question  of  the  authority  of  Seaman 
to  sign  tlie  firm  name  to  these  notes  was  not 
open  to  dispute;  but  it  did  not  admit  that 
the  firm  received  a  consideration  for  their 
promises,  or  preclude  them  from  showing 
that  none  was  received,  nor  did  it  preclude 
defendants  from  sliowing  the  fraud  of  the 
plaintiffs  and  Seaman  in  the  use  to  which 
tliey  put  the  firm  paper.  Fraud  may  always 
be  shown  as  between  the  immediate  parties 
to  a  written  agreement,  and  in  most  cases 
the  execution  of  the  agreement  is  the  first 
step  in  the  proof.  Freeman  v.  Ellison,  37 
Mich.  459;  Insurance  Co.  v.  McClellan.  43 
Mich.  564.  6  N.  W. Hep.  88.  The  judgment 
must  be  reveised,  and  a  new  trial  ordered. 
The  otlier  justices  concurred. 


BcTz  0.  Ohio  Farmers'  Mitt.  Ins.  Co. 
{Supreme  Court  of  MLchigan.    July  11, 1889.) 

ISSrOAMCE — iNCCMBBiJiaB  Cl.AU8a. 

A  policy  of  fire  insunuice  on  plsintifl's  property, 
dated  September  18, 1886,  for  three  years,  provided 
that  it  should  be  roid  "If  proceedings  to  foreclose 
any  lien  shall  be  oommenoed  in  any  way,  or  notice 
thereof  shall  he  given. "  It  appeared  that  defend- 
ant's agent  was,  at  the  time  of  making  the  con- 
tract, fully  informed  of  a  mortgage  on  the  prem- 
ises, and  that  he  made  the  insurance  payable  to 
the  mortgagee,  as  his  interest  might  appear,  but 
that  such  clause  was  aocideutally  omitted  from  the 
policy.  The  mortgage  was  then  overdue,  and  a 
suit  to  foreclose  was  oegun  August  25,  1887,  and  a 
decree  rendered  in  September,  1S87,  for  a  sale  after 
September  1, 1888.  The  loss  occurred  April  4, 1888. 
Meld,  that  defendant  was  liable  on  the  policy. 

Error  to  circuit  court,  Tuscola  county; 
Beach,  Judge. 

Barkworth  <fi  Cobb,  for  appellant.  T.  W. 
Atwood,  for  appellee. 

Campbell,  J.  PlalntifF  recovered  below 
on  a  policy  of  fire  insurance,  the  defense  s«t 
up  being  a  forfeiture  under  a  mortgage.  The 
policy  cuntnlned  provisions  to  the  effect  that 
if  the  property  be  "sold  or  transferred  or  in- 
cumbered by  mort<;age  or  otherwise  without 
the  written  consent  of  tliis  company,  or  if 
proceedings  to  foreclose  any  lien  shall  be 
commenced  in  any  way,  or  notice  thei'eof 
shall  be  given,  or  if  said  property,  or  any  part 
thereof,  shall  be  levied  upon,  or  any  changes 
take  place  in  the  title  or  possession,  whether 
by  legal  process,  judicial  decree,  or  voluntary 
transfer,  then,  and  in  every  such  case,  this 
insurance  shall  be  void."   The  breach  of  con- 


dition alleged  was  that  before  the  loss  pro- 
ceedings were  taken  to  foreclose  a  lien.  The 
policy  was  dated  September  18, 1886,  and  was 
to  run  till  September  18, 1889.  The  loss  was 
on  April  14,  1888.  The  foreclosure  suit  was 
begun  August  25,  1887,  in  chancery,  and  a 
decree  was  rendered  in  September,  1887,  for 
a  sale  after  September  1,  1888.  It  appeared 
'that  Mr.  Gibbs,  defendant's  local  agent,  bad 
insured  the  same  premises  before  In  other 
companies,  and  had  been  fully  informed  of 
the  mortgage,  and  had  made  the  insurance 
payable  to  the  mortgagee  as  her  right  should 
appear.  It  is  also  shown  by  the  testimony 
of  Mr.  Gibbs  that  the  omission  of  that  claustj 
in  this  policy  was  accidental,  and  not  intend- 
ed. PlaintiS  testified  to  his  own  ignorance 
of  English,  and  his  reliance  on  the  agent  for 
correct  information,  which  he  claims  was  not 
given  him.  The  mortgage  had  been  overdue 
for  some  years  before  the  policy  was  issued. 
We  do  not  see  any  essential  difTerence  be- 
tween this  case  and  that  of  Insurance  Co.  t. 
Lewis,  80  Mich.  41.  The  mortgage  was 
known  to  be  overdue,  and  liable  to  foreclos- 
ure at  any  time,  while  the  mortgagor  could 
not  be  deprived  of  any  of  his  possessory  rights 
or  rights  of  redemption  until  the  sale,  which 
could  not  be  earlier  than  the  fall  of  1888. 
There  could  be  no  change  affecting  title  or 
possession  till  that  time,  and  there  could  be 
very  little  object  in  procuring  and  paying 
for  insurance  that  might  be  avoided  witliin 
24  hours  if  the  defense  is  available.  It  was 
said  in  that  case  that  the  mere  commence- 
ment of  a  foreclosure  under  such  circum- 
stances would  not  avoid  the  policy,  and  we 
are  not  inclined  to  depart  from  that  doctrine. 
It  is  unfortunate  that  the  record  does  not 
show  more  fully  the  documents  relied  on. 
It  is  left  in  doubt  by  the  return  whether  the 
defendant  was  not  notified  in  writing  of  the 
whole  title,  and  of  the  purpose  to  protect  the 
mortgage-interest.  But  we  have  enough  to 
show  that  the  existence  of  the  mortgage  was 
not,  by  itself,  of  any  effect  in  impairing  the 
policy,  and  the  destruction  of  it  by  the  be- 
ginning of  foreclosure  would  be  a  conse- 
quence not  reasonable,  and  not  to  be  inferred 
without  convincing  provisions,  which  we  do 
not  discover,  as  changing  the  former  decision 
of  this  court.  Wetiiink  ttiejudj^ment  should 
be  affirmed.     The  other  justices  concurred. 


BeEBB  e.  MOBRELL. 

{Supreme  Court  of  MUihiaaia.    July  U,  1889.) 

Art  A.caMBHT— Affidavit— FiuNOt 

1.  The  failure  to  entitle  an  affidavit  for  attach- 
ment, made  in  a  pending  cause,  does  not  invalidate 
it,  where  it  is  fully  identified  by  being  annexed  to 
the  writ,  which  gives  the  full  title  of  the  oause. 

a.  Under  How.  St.  Uloh.  |  8020,  providing  that, 
upon  filing  an  affidavit  for  attachment  with  the 
clerk  of  court,  "said  clerk  shall  issue  a  writ  of  at- 
tachment," etc,  the  issuance  of  an  attachment 
creates  a  presumption  that  the  proper  affidavit 
was  filed;  and  the  mere  facts  that  au  affidavit, 
mode  and  presented  to  the  clerk,  and  received  by 
him,  does  not  bear  bis  indorsement,  and  that  in- 
stead of  keeping  it  on  file  he  attached  it  to  the 
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writ,  with  which  It  waa  afterwards  retnmed  to 
the  clerk's  custody,  do  not,  there  being  no  ques- 
Uon  of  identity,  justify  excluding  the  affidavit  and 
writ  from  evidence. 

Error  to  circuit  court,  Kalkaska  county; 
Aldrich,  Judge. 

Trover  bj  Orrin  Beebe  against  Myron  A. 
Morrell.  Verdict  and  judgment  for  plain- 
tiff, and  defendant  brings  error. 

Willi*  B.  Perkins,  {Charles  B.  Lothrop, 
of  counsel,)  for  appellant.  Wm.  D.  Totten 
and  J.  L.  Boyd,  (E.  B.  Fratt,  of  counsel.) 
for  appellee. 

Champlin,  J.  The  defendant  is  the  sher- 
iff of  Kalkaska  county.  He  was  sued  in 
trover  by  Beebe,  and  justified  under  a  writ 
of  attachment  issued  out  of  the  circuit  court 
for  the  county  of  Kalkaska,  and  to  him  di- 
rected on  the  8th  day  of  September,  1888,  in 
a  certain  suit  wherein  Charlai  T.  Fletcher, 
diaries  C.  Jenks,  George  G.  Bogue,  and 
James  A.  Whiting  were  plaintiffs,  and 
Waldron  R.  Noteware  and  George  H.  Beebe 
were  defendants.  On  the  first  trial  t\)e  plain- 
tiff gave  evidence  tending  to  show  title  in 
the  property,  and  the  damages  and  the  seiz- 
ure and  possession  of  the  goods  by  defendant. 
The  sheriff  identified  the  writ  of  attachment 
as  the  one  under  which  he  seized  and  in- 
ventoried the  goods  in  question.  His  counsel 
then  offered  the  writ  of  attachment,  and  the 
flies,  records,  and  calendar  entries  in  the 
same,  in  evidence.  No  judgment  had  been 
rendered  in  the  cause  in  which  the  attach- 
ment was  Issued.  It  appeared  from  the  orig- 
inal files,  as  produced,  that  the  affidavit  in 
attachment  consisted  of  one  sheet  at  the  time 
of  the  production,  and  was  annexed  to  the 
writ  of  attachment.  The  return  to  the  writ 
was  also  attached  thereto,  all  constituting 
one  package  or  file,  which  package  was  In- 
dorsed with  the  title  of  the  cause  and  the 
date  of  filing,  October  2, 1888.  The  affidavit 
was  the  first  paper,  and  had  no  separate  in- 
dorsement, title  of  the  cause,  or  filing;  to  the 
admission  of  which  writ  of  attachment  in 
evidence,  and  the  files  and  records,  the  plain- 
tiff objected,  on  the  following  grounds:  (1) 
That  the  affidavit  was  not  entitled  in  the 
case.  (2)  It  did  not  recite  the  cpmmencp- 
ment  of  a  suit  by  declaration  in  which  said 
attachment  was  issued,  nor  show  that  at  the 
time  said  affidavit  was  made  the  declaration 
had  been  served  upon  said  defendants  in 
said  cause,  or  either  of  them.  (3)  The  rec- 
ords in  said  cause  did  not  show  that  said  affi- 
davit was  ever  filed  in  said  cause.  (4)  At 
the  time  said  attachment  was  issued  there 
was  nothing  on  file  in  the  orfice  of  the  clerk 
of  said  court  to  show  that  the  declaration  in 
said  cause  had  ever  been  served  personally  on 
either  of  the  defendants  in  said  cause.  (5) 
There  is  nothing  in  the  attacliment  proceed- 
ings to  show  that  the  copy  of  the  declaration 
was  served  upon  either  of  the  defendants  be- 
fore the  said  writ  of  attachment  issued,  and 
that  the  attachment  does  not  recite  such  serv- 
ice. I 


Defendant  then  showed  that  no  judgment 
had  been  entered  in  said  cause  in  which  said 
writ  of  attachment  was  issued,  and  tlien 
moved  the  court,  the  attorneys  for  the  plain- 
tiffs in  said  attachment  suit  being  the  same 
as  the  attorneys  for  tite  defendant  in  this 
cause  and  then  present  in  court,  tliat  said  af- 
fidavit in  attachment  might  be  amended  by 
properly  entitling  the  same  in  said  cause,  and 
that  the  records  in  said  attachment  suit  might 
be  amended;  and  offered  to  show  by  oral  tes- 
timony that  said  affidavit  was  actually  filed 
therein  on  the  day  it  was  made,  in  the  man- 
ner following:  That  said  affidavit  was  duly 
taken  to  the  clerk  of  the  court  on  the  day  it 
was  made,  and  that  at  that  tiwe  the  attach- 
ment then  issued  was  attached  to  the  back  of 
said  affidavit,  and  to  the  back  of  these  papers 
was  attached  a  cover,  with  the  title  of  the 
cause  indorsed  thereon,  and  at  the  request  of 
the  plaintifTs'  attorney  the  same  whs  then 
marked  by  the  clerk  of  said  court  "Filed," 
the  date  of  filing,  and  was  signed  by  s^d 
clerk,  and  was  taken  away  from  said  clerk's 
office,  together  with  the  affidavit,  and  placed 
in  the  hands  of  the  sheriff;  and  that,  upon 
the  retnrn  of  the  sheriff  being  made  and  at- 
tached thereto,  the  said  cover  upon  which 
was  the  entitling  and  memorandum  of  filing 
was  lost;  th»t diligent  search  had  been  made 
for  the  same,  and  the  defendant  had  been  un- 
able to  find  it ;  also  that  the  clerk  of  said  court 
hal  no  recollection  of  any  circumstances  con- 
nected with  the  filing  of  said  affidavit,  or 
whether  said  affidavit  was  in  fact  filed  or  not. 
The  proposed  amendment  and  the  proposed 
proof  were  duly  objected  to.  The  court  sus- 
tained the  objections,  and  further  held  that 
for  the  defects  specified  in  the  objections  to 
the  introduction  of  the  writ,  and  flies  and  rec- 
ords, the  same  were  void  and  of  no  effect  as 
against  the  rights  of  the  plaintiff  in  said  cause, 
and  refused  to  admit  said' writ  of  attachment, 
files,  records,  and  entries  in  evidence.  He 
also  refused  to  permit  the  defendant  to  show 
that  the  title  of  the  plaintiff  to  the  goods  waa 
fraudulent  and  void  as  to  the  creditors  of 
George  H.  Beebe  and  Waldron  B.  Noteware. 
The  files  and  records  offered  and  excluded 
are  returned,  and  appear  in  the  bill  of  excep- 
tions, from  whicli  it  appears  that  the  suit 
was  commenced  by  Cliarles  T.  Fletcher, 
diaries  C.  Jenks,  George  Q.  Bogue,  and 
James  Whiting  against  Waldron  R.  Note- 
ware  and  George  H.  Beebe,  on  tIte  3d  day  of 
September,  1888,  by  filing  declaration  and  en- 
tering a  rule  to  plead.  The  declaration,  with 
notice  of  the  rule  to  plead  Indorsed  thereon, 
was  served  upon  the  defendants  personally  on 
ttie  8d  day  of  September  aforeeaid,  so  that 
the  suit  was  fully  commenced  upon  that  day 
according  to  the  provisions  of  the  statute. 

The  slieriff  did  not  file  his  return  of  service 
until  the  17tb  of  September,  1888.  In  the 
mean  time,  and  on  the  8th  day  of  Seplember, 
1888,  Charles  C.  Jenks,  one  of  the  members 
of  the  firm  of  Fletcher,  Jenks  ft  Co.,  who 
were  the  plaintiffs  in  the  suit  commenced  by 
decluratiun,  made  an  affidavit,  of  which  the 
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following  is  a  ropy:  "State  of  Michigan, 
County  of  Kalkaska— Bs. :  Charles  0.  Jenks, 
being  duly  sworn,  deposes  and  says  tliat  he  is 
a  member  of  the  firm  of  Fletcher,  Jenks  & 
Co.,  composed  of  Charles  T.  Fletcher,  Charles 
G.  Jenks,  George  G.  Bogue,  and  James  A. 
Whiting,  doing  basiness  at  Detroit,  Mich., 
and  makes  this  affidavit  in  behalf  of  said  Arm, 
having  authority  so  to  do.  Deponent  further 
says  that  Noteware  &  Beebe,  a  Arm  composed 
of  Waldron  K.  Koteware  and  George  H.  Bee- 
be,  residing  and  doing  business  at  Kalkaska, 
Kalkaska  county,  in  said  state,  are  indebted 
to  the  said  firm  of  Fletciier,  Jenks  &  Co., 
plaintiffs,  in  the  sum  of  one  thousand  dollars, 
over  and  abare  all  legal  set-o£Fs,  as  near  as 
may  be,  and  as  near  as  this  deponent  can  es- 
timate the  same,  and  that  the  same  is  now 
due  and  payable  upon  express  contract.  De- 
ponent further  says  that  he  has  good  reason 
to  believe,  and  does  believe,  that  the  said 
Noteware  &  Beebe  have  assigned  and  dis- 
posed of  their  property  with  intent  to  de- 
fraud their  creditors.  Further  deponent 
saith  not.  Chakles  C.  Jenks.  Subscribed 
and  sworn  to  before  me  this  8th  day  of  Sep- 
tember, A.  D.  1888.  Fred  L.  Sweet,  No- 
tary Public  for  Kalkaska  County,  Mich." 
This  affidavit  is  produced,  annexed  to  the  writ 
of  attachment.  There  is  no  filing  by  the 
clerk  upon  the  back  thereof,  but  the  writ  of 
attachment  to  which  it  is  annexed  benrs  date 
the  8th  day  of  September,  1888,  and  recites 
that  the  plaintiffs  therein  did  on  the  3d  day 
of  September,  1888,  commence  a  suit  in  the 
circuit  court  for  the  county  of  Kalkaska,  in 
said  state,  against  AValdron  B.  Noteware  and 
George  H.  Beebe,  by  filing  declaration  pur- 
suant to  the  statute  in  such  case  made  and 
provided.  This  writ  was  signed  by  the  clerk 
of  the  court,  and  issued  under  its  seal,  and 
was  returnable  on  the  2d  day  of  October, 
1888.  Under  this  writ  the  sheriff  seized  the 
property  In  dispute  on  the  8th  day  of  Septem- 
ber, hud  it  appraised,  and  on  the  29th  day  of 
September,  personally  served  the  defendant 
with  a  true  and  certified  copy  of  the  writ,  to- 
gether will)  a  true  and  certified  copy  of  the 
inventory  and  appraisal  of  the  property  seized. 

It  is  the  settled  law  of  this  state  that  there 
can  be  no  viilid  writ  of  attachment  without 
a  sufficient  affidavit.  There  are  tw>o  objec- 
tions to  the  validity  of  the  writ,  which  are 
the  only  ones  ot sufficient  importance  to  de- 
mand notice:  (1)  Tlie  affidavit  was  not  en- 
titled in  the  cause  in  wliicli  it  was  required 
to  lie  filed;  (2)  the  affidavit  was  not  in  fact 
filed  witli  tlie  clerk  before  the  writ  issued.    • 

The  formal  requisites  of  an  affidavit  are 
the  title,  venue,  signature,  jurat,  and  au- 
thentication. This  affidavit  contains  all  the 
formal  parts,  except  the  title,  or  entitling  in 
the  cause.  The  general  rule  is  that  the  affi- 
davit must  be  entitled  in  the  suit  in  which  it 
is  to  be  used.  If  there  be  no  suit  pcnd.ngat 
the  time,  of  course,  the  affidavit  must  not  be 
entitled.  If  a  suit  be  ponding,  and  tlie  affi- 
davit is  entitled  in  a  suit  not  pending,  the 
affidavit  is  a  nullity.  It  is  stated  that  the 
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reason  why  the  affidavit  must  be  properly  en- 
titled is  that  otherwise  perjury  cannot  be  as- 
signed upon  it.  And  it  is  said  that  this  rule 
had  its  origin  in  England.  But  an  examina- 
tion of  the  English  cases  will  show  that  the 
rule  there  laid  down  was  that  affidavits  for 
attachments  for  contempt,  and  to  hold  to 
bail,  and  others  of  that  class,  made  when  no 
suit  was  pending,  if  entitled,  would  be  nulli- 
ties, because  no  suit  was  pending  in  which 
they  were  entitled,  and  hence  perjury  could 
not  be  assigned  upon  them;  but  none  ot 
them  decide,  if  an  affidavit  is  made  and  used 
in  a  cause  pending,  and  is  not  entitled,  that 
perjury  cannot  be  assigned  upon  it. 

This  seems  to  be  the  test  of  sufficiency,  so 
far  as  this  formality  is  concerned.  It  was 
held  in  Beg.  v.  Christian,  41  E.  C.  L.  214, 
that  perjury  would  lie  although  the  affidavit 
was  not  entitled  in  all  the  names  of  the  de- 
fendants. 1  Riiss.  Crimes,  668.  And  in 
Locke  V.  Franklin,  2  £.  C.  L.  236,  it  was 
held  that  the  title  need  not  have  been  writ- 
ten upon  the  affidavit  when  made,  if  it  had 
been  shown  tliat  it  was  made  for  the  pur- 
poses of  the  suit  in  which  it  was  filed,  and 
for  no  other  purpose.  It  was  also  held  in 
King  V.  Harrington,  14  Mich.  540,  that  an 
affidavit  not  entitled  is  sufficient  if  it  refers 
to  another  paper  appended  which  is  properly 
entitled.  In  such  case  it  must  be  assumed  to 
have  adopted  the  title  by  reference.  Our  at- 
tention has  not  been  called  to  any  authori- 
ties, in  our  own  state  or  elsewhere,  where  it 
has  been  held  that  an  affidavit  filed  in  a  pend- 
ing suit  not  entitled  is  a  nullity.  The  in- 
quiry in  such  cases  is,  has  the  affidavit  been 
fully  identified  as  having  been  filed  in  that 
cause?  If  it  has,  then  the  want  of  the 
formality  of  a  title  is  of  no  consequence, 
since  the  title  is  for  the  purpose  of  identifying 
the  suit  in  wliich  the  affidavit  is  designed  to 
be  used.  Harris  v.  Lester,  80111.307.  In  this 
case  the  affidavit  is  fully  identified  as  having 
been  made  to  be  used  in  the  cause  commenced 
by  declaration,  and  as  a  basis  for  the  attach- 
ment writ.  It  is  attached  to  such  writ,  which 
specifies  tbesuit  by  the  names  of  tlie  parties, 
and  when  and  how  commenced.  In  civil  pro- 
ceedings courts  may,  and  often  do,  refuse  to 
hear  ailidavits  that  are  not  properly  entitled 
in  a  cause  read,  l)ecause  practice  requires  pa- 
pers read  in  a  cause  to  be  correctly  entitled. 

The  other  objection  will  now  be  noticed. 
The  statute  provides:  "At  any  time  after 
said  summons  or  declaration  shall  have  lieen 
personally  served  on  the  defendant  or  defend- 
ants, or  either  of  them,  the  plaintiff,  or  some 
person  in  his  behalf,  may  make  and  file  with 
the  clerk  ot  the  court  in  whicli  sucli  action 
shall  have  been  commenced  an  affidavit,  wliich 
affidavit  shall  conform  to  and  tie  governed 
by  the  provisions  of  section  2,  c.  114,  Bev. 
St.l846,and  l)eing  chapter  140,Comp.  I^ws." 
Sec.  3  [IJow.  St.  §  8020]  enacts:  "Upon 
filing  such  affidavit  said  clerk  shall  issue  a 
writ  of  attachment,  which  writ  shall  recite 
the  commencement  of  said  action,"  etc. 
Now,  we  have  the  undisputed  fact  that  the 
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clerk  did  issue  the  writ  uf  attacliinent,  and 
tlmt  ill)  afMavit  was  made, — i-\ery thing  req- 
uisite except  tlie  evidence  of  tlie  fact  of  Sl- 
ing by  the  indorsement  of  ttiat  fact  upon  the 
paper  by  the  clerk.  Tliis  indorsement  is  not 
wliat  is  meant  by  tlie  statute  when  it  says 
tlie  plaintiff  may  make  and  file  with  the 
clerk  an  alHdavit.  A  paper  is  said  to  be 
fi.ed  when  it  is  delivered  to  the  proper  ofll- 
cer,  and  by  him  received  to  be  kept  on  file. 
13  Vin.  Abr.  211;  Bouv.  Law.  Diet  That 
the  aflldavit  was  delivered  to  the  clerk,  and 
by  him  received  to  be  kept  on  file,  is  satis- 
factorily evidenced  by  the  undisputed  fact 
that  he  issued  the  writ  which  the  statute 
only  permits  "upon  filing  such  affidavit." 
That  lie  did  not  indorse  upon  the  affidavit  the 
time  it  was  received,  or  that  he  neglected  to 
keep  it  on  file,  and  attached  it,  or  permitted 
it  to  be  attached,  to  the  writ,  did'  not  affect 
the  validity  of  the  writ  or  make  it  void. 
The  presumptions  are  that  it  was  filed  with 
the  clerk  before  the  writ  issued.  In  Lumber 
Co.  V.  Covert,  35  Mich.  254,  it  was  laid  down, 
and  supported  by  authority,  that  where  two 
acts  are  to  be  done  at  the  same  time  that 
shall  take  effect  first  which  ought  in  strict- 
ness to  have  been  done  first  in  order  to  give 
it  effect.  If  the  affidavit  had  been  taken 
from  the  files  without  authority,  it  bad  been 
returned  thereto  again,  and  was  with  the 
files  of  the  case  when  offered  in  evidence. 
No  question  was  made  as  to  its  identity. 
Had  there  been,  it  could  have  been  supplied 
by  oral  proof.  We  have  had  occasion  in  pro- 
bate proceedings  to  disregard  objections  made 
to  want  of  the  indorsement  of  the  time  of  fil- 
ing papers  when  they  were  produced  from  the 
proper  office  and  sufficiently  identified.  The 
court  erred  in  not  admitting  the  files  and 
records  in  evidence.  The  judgment  is  re- 
versed, and  a  new  trial  granted.  The  other 
justices  concurred. 


Brooks  v.  Hydorn. 
(Supreme  Court  of  MIchigaii.    July  It,  1889.) 

COSSTITUTIOMAL  LaW— TiTLBS  OF  AOTS. 

1.  Act  Mich.  1889,  entiUed  "An  act  to  provide 
for  the  election  of  two  justices  of  the  peace,  and 
for  the  appointment  of  a  justice's  clerk  and  room 
for  holding  justice  court  In  and  for  the  city  of 
Grand  Rapids,  and  to  define  their  jurisdiction  and 
fix  their  compensation,  and  to  repeal  an  act  enti- 
tled 'An  act  to  provide  for  the  election  of  four 
justices  of  the  peace  in  and  for  the  city  of  Grand 
Rapids,  and  to  define  their  jurisdiction  and  fix 
their  compensation,'  approved  March  II,  1881,  and 
»U  acts  and  parts  of  acts  in  any  wise  contravening 
the  provisions  of  this  act, "  contains  but  one  ob- 
ject,—the  formation  of  a  justice's  court,  and  the 
providing  of  a  clerk  and  court-room. 

a.  But  where  such  act  abolishes  the  offices  of  two 
existing  justices  of  the  peace,  and  provides  that 
thoy  shall  go  out  of  office  on  a  certain  date,  and 
turn  over  their  records,  etc.,  to  two  others,  it  Is 
nnconstilutional,  as  not  expressing  its  object  in  its 
tiUe. 

3.  All  the  provisions  of  the  act  being  secondary 
to  the  provision  abolishing  the  offices  of  the  two 
justices,  the  whole  is  invalid. 

Application  for  mandamus  by  Henry  A. 
Brooks  against  Henry  A.  Hydorn. 


Reahen  Hatch,  for  relator.  McQarry  <S 
Ford,  for  respondent. 

MoiWE,  J.  The  legislature  at  its  last  ses- 
sion passed  an  act  wliich  sought  to  aL)olisb 
the  office  of  two  justices  of  the  peace  in  the 
city  of  Grand  Kapids.  The  respondent  is 
one  of  the  persons  thus  attempted  to  be  leg- 
islated out  of  olBce.  This  act  provided, 
among  other  things,  that  the  files,  records, 
and  docket  belonging  to  respondent's  office, 
from  and  after  the  4th  day  of  July,  1889, 
should  be  Bled  with  the  justice  of  the  peace 
whose  term  of  office  should  soonest  expire  by 
its  own  limitation.  Such  justice,  it  is  ad- 
mitted, is  Thomas  Walsh.  The  relator,  Hen- 
ry A.  Brooks,  shows  that  on  the  7th  day  of 
May,  1889,  he  recovered  a  judgment  in  an  ac- 
tion of  assumpsit  before  the  respondent 
against  one  James  Gibbs  for  $100  damages 
and  $5  costs,  which  Judgment  is  unsatisfied, 
and  this  is  lulmitted.  Brooks,  being  entitled 
to  an  execution  on  said  judgment,  and  desir- 
ing to  have  the  same  issu»l,  requested  the 
said  respondent  on  the  5th  day  of  July.  1889, 
to  deliver  to  the  said  justice,  Thomas  Walsh, 
the  files,  records,  and  doc)(et  belonging  to  re- 
spondent's said  office  of  justice  of  the  peace, 
as  required  by  the  provisions  of  said  act  of 
the  legislature,  in  order  that  the  relator  might 
have  an  execution  issued  by  the  said  Thomas 
Walsh  for  the  collection  of  his  said  judgment. 
The  respondent  refused  to  comply  with  said 
request,  and  declared  that  he  would  not  de- 
liver such  records  and  docket,  but  should  re- 
tain the  same,  and  continue  to  bold  his  office, 
claiming  that  the  same  was  not  d:scontinued 
or  abolished  by  said  act  of  the  legislature. 
The  relator  asks  that  the  writ  of  mandamus 
issue  from  this  court  to  compel  such  delivery, 
and,  in  effect,  a  vacation  of  said  respondent's 
office.  The  act  Ivis  not  been  authoritatively 
published,  but  we  have  been  furnished  with 
a  certified  copy  of  the  same  from  the  office  of 
the  secretary  of  state,  and  the  imporlimce  of 
the  question  is  such  that  it  demands  a  speedy 
decision. 

Hydorn  was  elected  a  Justice  of  the  pe.-ice 
in  and  for  the  city  of  Grand  Rapids  to  fill  a 
vacancy  at  the  last  spring  election  in  April, 
188'J,  and  entered  at  once  upon  the  discharge 
of  the  (^uties  of  his  office.  The  term  of  bis 
office  to  which  he  was  elected  does  not  ex- 
pire until  the  4th  day  of  July,  1892,  unless 
his  office  is  abolished  by  thid  act  of  the  legis- 
lature. At  the  time  the  act  was  passed,  tak- 
ing immediate  effect,  there  were  four  justices 
of  the  peace  in  the  city  of  Grand  Rapids  duly 
elected  and  qualified,  and  performing  the  du- 
ties of  their  offices.  They  were  in  office  un- 
der the  law  of  1881,  (Pub.  Acts  1881.  p.  20.) 
although  it  is  not  disputed  but  the  city  of 
Grand  Rapids  has  had  at  least  four  justices  of 
the  peace  ever  since  such  city  was  organized. 
The  law  raal:es  a  radical  change,  and  legis- 
lates. If  valid,  not  only  Hydorn,  but  another 
Justice,  Hughes,  out  of  ollice.  The  respond- 
ent contends  that  this  act  of  the  legislature 
is  unconstitutional  and  void,  and  that  the  old 
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law  remains.  A  justiceof  the  peace  is  acon- 
stitutional  oflScer  and  an  elective  one,  and  it 
is  claimed  tliat  there  must  be  four  in  each 
townsliipi  and  at  least  as  many  as  that  num- 
ber in  the  cities  of  this  state.  Section  17, 
art.  6,  of  the  constitution  reads  as  follows: 
"There  shall  be  not  exceeding  four  Justices 
of  tlie  peace  In  each  organized  township. 
Thejr  shall  be  elected  by  the  electors  of  the 
townships,  and  shall  hold  their  offices  for 
four  years,  and  until  their  successors  are 
elected  and  qualified.  At  the  first  election 
in  any  township  they  shall  be  classified  as 
shall  be  prescribed  by  law.  A  justice  elect- 
ed to  fill  a  vacancy  shall  hold  his  office  for  the 
residue  of  the  unexpired  term.  The  legisla- 
ture may  increase  the  number  of  Justices  in 
Cities." 

There  has  always  been,  under  the  constitu- 
tion, four  justices  provided  by  law  for  each 
township,  and  the  term  of  years  of  the  office, 
and  the  provision  for  classification  of  the 
terms  at  the  first  election,  tends  to  support 
the  theoiT'  that  it  was  intended  by  the  consti- 
tution that  there  should  be  four  justices  in 
each  township,  and,  if  that  were  so,  the 
clause  in  relation  to  the  number  in  cities 
would,  in  its  language,  by  granting  the  pow- 
er of  increase  to  the  legislature,  impliedly 
withhold  the  authority  to  decrease.  But  the 
constitution  strictly,  by  its  terms,  does  not 
provide  that  there  mast  be  four  justices  in  a 
township,  but  that  there  shall  be  justices  not 
exceeding  four  in  number.  Constitutions 
are,  especially  in  examining  and  determining 
the  restrictions  placed  upon  legislatures  by 
those  instruments,  strictly  construed,  and 
such  a  construction  would  permit  the  legisla- 
ture to  enact  that  there  should  be  but  two 
justices  in  a  townsliip.  and,  if  so,  but  two  in 
a  city. 

It  is  also  contended  that  the  legislature  has 
no  power  to  abolish  or  shorten  the  term  of 
the  office  of  a  justice  of  the  peace  after  such 
officer  has  been  elected  and  qualified.  The 
constitution  provides  that  they  shall  hold 
their  offices  for  four  years,  and  that  a  justice 
elected  to  fill  a  vacancy,  as  was  the  respondent, 
shall  hold  his  office  for  the  residue  of  his  un- 
expired term.  It  is  insisted  in  respondent's 
behalf  that  these  provisions  expressly  pro- 
hibit the  legislature  from  interfering  with  or 
abolishing  his  term  of  office;  that  even  if  it 
be  conceded  that  the  power  exists  in  that 
body  to  change  the  number  of  justices  in 
Grand  Rapids  from  four  to  two,  still  the  leg- 
islature has  no  authority  to  determine  that 
the  respondent's  term  shall  end  before  the 
period  of  its  determination  as  the  law  existed 
when  he  was  elected  and  qualified. 

We  do  not,  in  tlie  view  we  take  of  this  act, 
consider  it  necessary  to  determine  whether 
or  not  the  legislature  can  decrease  the  num- 
ber of  justices  in  Grand  Rapids  to  two,  or 
whether,  in  case  this  could  be  done,  the  term 
of  respondent  con  it  I  be  sliortened  or  alralished. 

It  is  also  objected  that  the  act  is  void  be- 
cause it  conflicts  in  two  particulars  with  sec- 
tion 20,  art.  4,  of  tlie  constitution — First, 


because  there  is  more  than  one  obj  ct  ex- 
pressed in  the  title;  and,  iiecondly,  because  the 
title  does  not  indicitte  the  object  of  the  act  as 
expressed  in  the  boij  of  it.  The  tit^e  reads 
as  follows:  "An  act  to  provide  for  the  elec- 
tion of  two  justices  of  the  peace,  and  for  the 
appointment  of  a  justice's  clerk  and  room  for 
holding  justice  court  in  and  for  the  city  of 
Grand  Rapids,  and  to  define  their  Jurisdiction, 
and  fix  their  compensation,  and  to  repeal  an 
act  entitled  *  An  act  to  provide  for  the  elec- 
tion of  four  justices  of  the  peace  in  and  for 
the  city  of  Grand  Rapids,  and  to  define  their 
jurisdiction,  and  fix  their  compensation,'  ap- 
proved March  11, 1881,  and  all  acts  and  parts 
of  acts  in  any  wise  contravening  the  provis- 
ions of  this  act." 

We  think  the  first  objection  not  a  good  one. 
There  is  really  but  one  object, — the  formation 
of  a  justice's  court,  and  the  providing  of  a 
clerk  to  the  court,  and  a  room  in  which  to 
hold  it.  The  defining  of  the  jurisdiction  of 
tlie  justices,  and  fixing  their  compensation, 
belong  also  to  the  same  general  object. 

But  the  second  objection  is  well  taken. 
The  title  of  the  act  does  not  indicate  that  any 
offices  are  to  be  abolished,  unless  it  be  in  that 
portion  of  it  which  relates  to  the  repeal  of 
the  act  of  1881.  Of  this  we  will  speak  here- 
after. It  certainly  does  not  bear,  on  its  face, 
any  idea  of  legislating  two  justices  out  of  of- 
fice before  the  expiration  of  the  terms  for 
which  they  were  elected  and  have  qualified. 
A  bill  providing  for  the  election  of  two  jus- 
tices, and  the  appointment  of  a  justice's 
clerk,  is  a  very  different  thing  from  a  bill 
continning  two  certain  justices  in  office,  and 
providing  that  the  others  sh-.iil  go  out  of  of- 
fice on  the  4th  day  of  July,  1889,  and  turn  all 
the  files  and  records  of  their  office  and  their 
dockets  to  two  others,  which  is  the  real  pur- 
pose, object,  and  effect  of  the  body  of  this 
act.  No  one,  in  reading  the  title  of  this  act 
while  it  was  a  bill  before  the  legislature, 
would  have  been  apprised  that  the  offices  of 
respondent  and  Justice  Hughes  were  not  enly 
to  be  abolished,  but  that  they  were  to  be  de- 
prived of  holding  the  same  after  the  4th  day 
of  July.  1889.  If  one  could  gather  from  the 
clause  in  the  title  in  relation  to  the  repeal  of 
the  act  of  1881,  wliich  provided  for  four  jus- 
tices, that  the  intention  and  purport  of  the 
bill  might  be  to  decrease  the  numt)er  of  jus- 
tices from  four  to  two,  yet  there  is  not  the 
slightest  hint  therein  tiiat  any  of  the  justices 
already  in  office  sliould  be  deprived  of  their 
terms,  or,  if  so,  which  one  or  two  of  tiiem 
WHS  thus  to  be  legislated  out  of  office.  The 
notice  in  the  title,  which  the  constitution  im- 
peratively requires,  was  therefore  not  given, 
and  the  plain  purpose  of  the  constitutional 
mandate  evaded  and  violated.  This  purpose 
of  the  constitutional  direction,  which  has 
been  disregarded  in  this  act,  is  that  the  in- 
tent of  the  bill — its  object — shall  be  clearly 
shown  by  its  title,  for  tlie  benefit,  not  only 
of  the  members  of  the  legislature  who  are  to 
vote  upon  it,  but  also  for  the  benefit  of  the 
people  of  the  state  outside  ot  the  k'gislature. 
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who  are  interested,  and  have  a  right  to  be, 
in  all  legislation,  wlietlier  the  same  be  general 
or  special.  Attorney  General  v.  Rice,  64 
Mich.  885,  31  N.W.  Rep.  204.  205.  This  act 
comes  clearlj  within  the  numerous  decisions 
of  this  court;  in  fact,  there  are  so  many  of 
them,  and  some  so  recent,  that  it  is  useless 
to  here  cite  tliem,  iis  they  are  not  only  well 
known  to  the  profession,  but  to  the  people 
generally. 

Tills  act  being  unconstitutional  in  the  re- 
spect above  noted,  it  remains  to  be  seen  wheth- 
er, after  the  elimination  of  the  objection- 
able features  of  this  act,  there  is  anything 
left  of  it  that  can  be  supported  and  main- 
tained. We  think  not,  and  that  the  whole  act 
is  void.  Themainpurposeof  it  WHS  to  reduce 
the  justices  from  four  to  two,  and  to  legislate 
the  respondent  and  Hughes  out  of  office. 
All  else  is  secondary  and  incident  to  this  pri- 
mal object,  as  heretofore  shown.  This  act 
Shows  evidence  of  hasty  and  ill-considered 
legislation.  Not  only  is  the  title  foreign  to 
the  purposes  of  the  act,  but  some  of  the  sec- 
tions are  not  intelligible,  if  the  copy  fur- 
nished us  is  a  correct  transcript  of  the  act  as 
passed  and  approved  by  the  governor.  The 
first  section  provides  that  there  shall  be  two 
justices,  who  shull  be  elected  "at  the  regular 
charter  election  of  said  city,  or  at  the  general 
elei'tion  in  the  said  city,  in  the  same  man- 
ner *  •  *  as  the  justices  of  the  peace  of 
townships,"  and  shall  hold  the  office  for  the 
same  term,  except  that  the  office  of  the  jus- 
tice whose  term  expires  on  the  4th  day  of 
July,  1889,  as  well  as  his  successor,  and  the 
office  of  the  one  whose  term  expires  July  4, 
1892,  and  of  bis  successor  as  well,  shall  be 
abolished,  and  that  the  other  two  shall  hold 
for  the  balance  of  their  unexpired  terms. 
Section  2  provides  that  two  justices  shall  be 
elected  "at  the  regular  charter  election  of 
said  city,  or  at  any  general  election  held 
therein,  in  the  same  manner  *  *  *  as 
justices  of  the  peace  for  townships,  and  the 
files,  records,  and  dockets  belonging  or  ap- 
pertaining to  those  otlices  of  justices  of  the 
peace  abolished  by  the  act  which  this  act  re- 
peals, shall  belong  to  and  be  tiled  in  the 
clerk's  olBce  hereinafter  mentioned. "  It  also 
provides  that  the  justices  of  the  peace,  whose 
terms  of  office  are  not  alMlished  by  this  act, 
shiill  succeed  themselves,  if  the  English  lan- 
guage is  considered  to  have  its  ordinary 
meaning.  Here  is  the  provision:  "The  jus- 
tice of  the  peace  whose  term  of  office  shall 
first  expire  under  the  act  herein  provided  for, 
shall  be  elected  at  the  general  election  to  be 
held  in  the  spring  of  1890,  and  shall  at  once 
thereafter  as.sume  the  duties  of  his  office,  the 
same  as  though  he  were  elected  to  fill  a  va- 
cancy, and  his  term  of  office  shall  expire  on 
the  fourth  day  of  July,  1894,  and  thereafter 
bis  successor  shall  be  elected  for  the  term  of 
four  years,  as  provided  by  the  General  Stat- 
utes." The  same  provision  is  made  in  near- 
ly the  same  language  in  reference  to  the  oth- 
er justice  remaining  in  office  under  this  act, 
except  that  he  shall  be  elected  at  the  general 


election  to  be  held  in  the  spring  of  1891.  If 
these  provisions  do  not  mean  as  they  read, 
that  the  justices  now  in  office  shall  be  re- 
elected in  the  spring  before  the  Ju^in  which 
their  terms,  now  being  holden,  expire,  then 
they  are  unconstitutional,  because  they  pro- 
vide for  the  election  of  a  justice  of  the  peace 
in  each  case  whose  term  shall  extend  beyonil 
the  constitutional  limit  of  four  years,  to-wit, 
four  years,  and  also  the  intervening  time  in 
addition  from  the  date  of  the  spring  election 
to  the  4th  dfcy  of  July  following  such  election, 
and  also  shortens  the  term  of  the  two  justices 
now  in  office,  and  whose  offices  are  retained 
by  this  act  from  the  time  of  the  spring  elec- 
tion to  the  4th  of  July  in  the  same  year. 

Other  conditions  and  imperfections  in  the 
act  might  be  noticed  if  we  had  time  and  in- 
clination to  do  so;  but  there  is  one  other  de- 
fect or  omission  in  the  l>ody  of  the  act  worthy 
of  attention.  There  is  no  provision  in  the 
act  itself  for  the  repeal  of  the  act  of  1881,  or 
for  the  repeal  of  any  act  or  acts  inconsistent 
with  the  act  under  consideration.  As  the 
title  of  the  bill  is  no  part  of  the  bill  itself, 
and  is  adopted  by  the  legislature  after  the 
bill  is  passed,  it  can  hardly  be  said  to  have 
any  enacting  power  of  its  own.  It  becomea 
an  essential  part  of  the  law  after  the  passage 
of  the  act,  but  it  is  a  statement  or  index  of 
the  law  as  contained  in  the  boij  of  the  act. 
rather  than  an  exposition  of  the  law  itself. 
Attorney  General  v.  Rice,  31  N.  W.  Rep. 
203.  64  Mich.  385;  Larrison  r.  Railway  Co., 
77  111.  17.  The  title  alone  cannot  serve  aa  a 
repeal  of  the  act  of  18S1,  and  as  there  is  no 
section  or  clause  repealing  the  same  found  in 
the  body  of  the  act,  it  is  not  repealed  except 
by  implication.  If  the  act  under  considera- 
tion were  a  valid  one,  it  would  no  doubt  re- 
peal by  implication  such  parts  of  the  act  of 
1881  as  would  be  found  to  be  antagonistic  to, 
or  inconsistent  with,  the  act,  but  this  would 
t>e  the  effect  without  regard  to  the  title. 

We  are  of  the  opinion  that  no  part  of  the 
act  before  us  can  stand,  and  that  the  whole 
of  the  same  is  invalid,  and  that  the  law  of 
1881  is  in  full  force*  and  effect  the  same  as  if 
this  act  had  not  been  passed.  The  applica- 
tion for  mandamus  is  therefore  denied,  with 
costs  against  the  relator  in  favor  of  respond- 
ent. 

Sherwood,  C.  J.,  and  Champlin  and 
LoN'Q,  JJ.,  concurred. 


PjBOPUi  o.  Hanraran. 
(Supreme  Court  of  MichUian.    July  11, 1S89.) 
Houses  of  III  Fame — Power  o»  Citt  to  Sut 

PBE3  . 

1.  The  charter  of  the  city  of  Detroit,  grantod  in 
18S3,  conferred  on  the  common  oouacil  power  to 
prohibit  the  keeping  of  houses  of  ill  fame,  and  to 
restrain,  suppi-ess,  and  punigh  the  keepers,  owners, 
and  lessors  thereof.  Section  5i  gave  the  council 
power  to  provide  for  the  imprisonment  and  oon- 
flnement  in  houses  of  correction,  at  hard  labor  or 
otherwise,  of  all  persons  liable  to  be  Impriaoned 
or  oonfined  under  this  act  or  any  act  relating  to 
said  city,  or  any  ordinance  thereof.  It  Also  pro- 
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Tided  that  no  penalty  should  exceed  $1,000,  no  fine 
fSHO,  and  no  imprisonment  should  exceed  the  pe- 
riod of  two  years.  Held,  that  the  power  con- 
ferred on  the'  common  council  was  proper,  and 
there  Is  no  constitutional  provision  against  it. 

2.  Before  1887  there  existed  a  statute  (How.  St. 
Mich.  8  988A)  which  provided  that  "  every  person 
who  shall  keep  a  house  of  ill  fame  •  *  *  shall 
be  punished  by  imprisonment  in  the  county  jail 
not  more  than  one  year,  or  by  fine  not  exceeding 
$.'100. "  In  1887  there  was  an  amendment  making 
the  offense  a  felony,  and  punishable  as  such. 
Held,  that  the  act  of  1887  did  not  repeal  the  charter 
provisions  of  1883  by  implication. 

3.  The  constitutional  provision  that  laws  shall 
have  but  one  object,  which  shall  be  expressed  in 
the  title,  does  not  apply  to  ordinances  enacted  by 
the  common  council  of  a  olty. 

Certiorari  to  recorder's  court  of  Detroit; 
Look,  Kecorder. 

The  Attorney  General,  J.  W.  McQrath, 
City  Atty.,  and  Geo.  F.  RobiTison,  Pros. 
Atty.,  for  the  People.  James  H.  Pound, 
{Chas.  W.  Casgram,  of  counsel,)  for  re- 
spoiident. 

Champlin,  J.  For  many  years  prior  to 
1887  there  existed  a  statute  relating  to  of- 
fenses against  chastity,  morality,  and  de- 
cency, wliich  reads  as  follows:  "Every  per- 
son who  shall  keep  a  house  of  ill  fame,  re- 
sorted to  for  tlie  purpose  of  prostitution  or 
lewdness,  shall  be  punished  by  imprisonment 
in  the  county  jail  not  more  than  one  rear, 
or  by  fine  not  exceeding  three  liundred  dol- 
lars. "  How.  St.  §  9286.  At  the  last  session 
of  the  legislature  this  section  was  amended 
80  as  to  reiul  as  follows:  "Every  person  who 
shall  keep  a  house  of  ill  fame,  resorted  to  for 
the  purpose  of  prostitution  or  lewdness,  and 
every  person  wlio  shall  solicit,  or  in  any  man- 
ner induce,  a  female  to  enter  such  house  fur 
the  purpose  of  becoming  a  prostitute,  or  sliiUI 
by  force,  fraud,  deceit,  or  in  any  iiko  manner 
procure  a  female  to  enter  such  house  for  ttie 
purpose  of  prostitution,  or  of  becoming  a 
prostitute,  sliall  be  deemed  guilty  of  a  felony, 
and  upon  conviction  thereof  shall  be  punished 
by  imprisonment  in  tlie  state-prison  not  more 
than  five  years,  or  in  the  county  jail  not  more 
than  one  year,  or  by  line  not  exceeding  one 
thousand  dollars,  or  by  both  such  line  and 
Imprisonment,  in  the  discretion  of  the  court." 
Pub.  Acts  1887,  p.  32.  The  charier  granted 
by  the  legislature  to  the  city  of  Detroit  in 
1883,  imiong  other  provisions,  contained  the 
following:  "The  roinmon  council  may  pro- 
hibit, prevent,  and  suppress  the  keeping  and 
leasing  of  houses  of  ill  fame,  or  assignation, 
or  for  tiie  resort  of  common  prostitutes,  dls- 
ord -rly  houses,  and  disorderly  groceries.  It 
may  restrain,  8up))ress,  and  punish  the  keep- 
ers tlier  of,  and  the  owners  and  lessors  of 
sucli  premises."  Local  Acts  1883, c.  7,  §  47, 
p.  611.  Section  54  of  the  snme  chiipter  pro- 
vides that  "the  common  council  shall  have 
power  to  provide  for  the  imprisonment  and 
confinement  in  liouses  of  correction,  at  hard 
labor  or  otherwise,  of  all  persons  liable  to  be 
imprisoned  or  confined  under  tliis  act  or  any 
act  relating  to  said  city,  or  any  ordinance  of 
the  common  council.     •    ♦   '♦    Said  coun- 


cil sliall  also  have  power,  except  as  herein 
otiierwise  specified,  to  provide  for  the  pun- 
ishment of  all  persons  offending  against  this 
act,  or  any  law  relating  to  said  city,  or  any 
ordinance  of  the  common  council  enacted  un- 
der this  or  any  other  act  of  the  legislature,  by 
imposing  fines,  penalties,  forfeiture,  and  costs, 
and  by  impi'lsonment  in  the  bouse  of  correc- 
tion of  said  city.  *  ♦  ♦  If  only  a  fine, 
penalty,  forfeiture,  or  costs  be  imposed,  the 
offender  may  be  sentenced  to  imprisonment 
until  the  payment  thereof,  for  a  term  not  ex- 
ceeding six  months.  *  •  •  No  penalty 
or  forfeiture  shall  exceed  one  thousand  dol- 
lars, no  fine  shall  exceed  five  hundred  dollars, 
and  no  imprisonment  shall  exceed  the  period 
of  two  years. "  Under  the  authority  claimed 
to  have  been  conferred  by  the  foregoing  pro- 
visions of  the  charter  the  common  council 
passed  an  ordinance  entitled  "Disorderly 
House,"  section  1  of  which  provides  that  "no 
person  shall  keep  within  the  limits  of  the 
city  of  Detroit  any  house  of  ill  fame,  house 
of  assignation,  or  house  for  the  resort  of 
common  prostitutes,  *  *  *  or  shall  in 
any  manner  contribute  to  the  support,  carry- 
ing on  of  any  such  house  or  place."  Section 
4  provides  that  "any  person  who  shall  vio- 
late any  of  the  provisions  of  this  ordinance 
shall  be  punislied  by  a  fine  not  to  exceed  five 
hundred  dulliirs,  and  costs  of  prosecution; 
and  the  offender  may  be  sentenced  to  be  im- 
prisoned in  tiie  house  of  correction  until  the 
payment  thereof:  provided,  however,  that  the 
term  of  such  Imprisonment  shall  not  exceed 
six  months, "  Daniel  Hanrahan,  the  respond- 
ent, pleaded  guilty  in  the  recorder's  court  of 
the  city  of  Detroit  to  a  complaint  made 
against  him  under  said  ordinance  of  keeping 
and  maintaining  a  certain  lioiise  of  ill  fame, 
resorted  to  for  the  purpose  of  prostitution  and 
lewdness,  and  was  sentenced  by  tlie  recorder 
to  pay  a  fine  of  five  hundred  dollars  forth- 
with, and  in  default  thereof  be  committed  to 
the  Detroit  house  of  correction,  and  therein 
safely  kept  and  employed  according  to  the 
laws  thereof  until  said  fine,  and  the  costs  of 
commitment,  one  dollar,  be  paid;  provided, 
however,  that  said  term  of  imprisonment 
shall  not  exceed  the  term  of  six  months. 
The  fine  was  not  paid,  and  he  was  committed, 
whereupon  he  sued  out  a  writ  of  certiorari, 
and  lias  brought  the  record  here  for  review. 
He  a.ssigns  as  error  the  want  of  power  and 
authority  of  the  recorder's  court  to  impose 
the  sentence;  that  the  ordinance  under  which 
the  proceedings  were  had  is  nut,  in  effect, 
within  the  title  of  such  ordinance;  that  the 
general  statutes  of  the  state  covered  the  of- 
fense charged,  and  provided  for  its  punish- 
ment; that  the  amendment  of  1887  entirely 
supei°seded  the  ordinance;  all  of  which  went 
to  the  jurisdiction  of  the  court  to  impose  the 
sentence.  There  is  no  n^rit  in  the  objec- 
tion relating  to  the  title  of  tlie  ordinance, 
and  it  needs  no  discussion.  The  constitu- 
tional provisions  relating  to  laws  passed  by 
the  legislature  does  not  apply  to  ordinances 
enacted  by  a  common  council  of  a  city.    Un- 
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der  our  constitution  tlie  power  to  enact  Inws 
is  vested  in  tlie  legislature.  But  tlie  legisla- 
ture is  authorized  by  article  4,  |  38,  to  con- 
fer upon  organized  townships,  incorporated 
cities  and  villages,  and  upon  tlie  board  of 
supervisors  of  the  several  counties,  such 
powers  of  a  local,  legislative,  and  adminis- 
trative character  as  they  may  deem  proper. 
The  object  was  to  secure  to  local  uiunicipali- 
ties  the  power  of  self-government  in  matters 
of  purely  local  concern.  The  nature  and  ex- 
tent to  which  tiie  legislature  may  confer  this 
legislative  power  upon  municipalities  within 
their  territorial  limits  is  entirely  within  the 
discretion  of  the  legislature.  In  exercising 
the  power  conferred  of  passing  such  laws  of 
a  local  character  as  the  wants  of  a  particular 
community  calls  for,  it  must  happen  that  very 
many  of  the  lesser  crimes  and  misdemeunors 
which  are  punished  under generiil  laws  must 
come  under  the  police  regulations  of  such 
municipalities,  because  they  are  more  liable 
to  be  perpetrated  by  the  vicious  class  who 
congregate  in  cities  than  elsewhere;  and  the 
peace  and  good  order  of  the  municipality  re- 
quires that  they  should  be  more  promptly 
and  summarily  dealt  with  than  they  could  be 
under  the  state  law.  I  have  no  doubt  that 
it  was  competent  under  the  constitution  for 
the  legislature  to  confer  upon  the  common 
council  of  the  city  of  Detroit  the  authority 
contained  in  the  sections  of  the  charter  above 
quoted.  The  ordinance  appears  to  have  been 
authorized  by  tlie  charter.  That  the  sup- 
pression of  houses  of  ill  fame  in  a  city  is  a 
matter  of  great  local  concern  there  can  be  no 
question.  That  it  can  be  dealt  with  more 
effectively  by  the  city  authorities  than  by  the 
state,  I  think  is  plain.  It  would  be  contrary 
to  the  fact  to  assert  that  houses  of  ill  fame  in 
the  midst  of  a  city  are  not  dangerous  and  re- 
volting nuisances.  Tliey  contaminate  the 
morals  of  society,  and  render  respectable 
neighborhoods  obnoxious  to  decent  people  by 
their  presence.  Their  suppression  demands 
the  closest  attention  of  the  guardians  of  the 
peace,  and  the  most  stringent  police  regula- 
tions to  accomplish  the  object.  Tiiese  con- 
siderations, and  others  that  might  be  sug- 
gested, show  that  the  power  conferred  upon 
the  common  council  was  wise,  and  should  be 
sustaini'd,  if  there  be  no  coqstitutional  ob- 
jection. 

There  is  a  great  want  of  harmony  in  the 
decisions  of  the  courts  of  last  resDrt  in  the 
several  states  upon  the  power  of  municipali- 
ties to  enact  ordinances  covering  tlie  same 
subject  of  the  criminal  laws  of  tlie  state,  and 
tiie  effect  of  a  prosecution  under  such  ordi- 
nances as  a  bar  to  a  prosecution  under  the 
state  law.  The  subject  is  exiiaustively 
treated,  and  the  authorilies  cited  by  Mr.  Dil- 
lon in  his  work  upon  Municipal  Corpora- 
tions, in  the  chapters  devoted  to  "Ordi- 
nances" and  "Municipal  Courts,"  and  also  in 
Horr  &  Bemis  on  Municipal  Ordinances. 
One  of  the  strongest  arguments  to  which  my 
attention  h.as  been  called  against  the  exercise 
of  this  power  by  a  municipality  in  case  of  a 


!  criminal  nature  is  that  the  criminal  laws  of 
]  the  state  ought  to  be  uniform  in  the  elements 
I  which  po  to  constitute  the  crime,  the  penal- 
ty or  punishment  Imposed  for  the  commis- 
sion of  the  olTeiise,  and  in  forms  and  mode  of 
I  procedure  to  prosecute  the  offender;  that  it 
is  the  province  of  the  legislature  to  declare 
what  shall  constitute  crime,  and  to  prescribe 
punishment  therefor;  that  an  offense  against 
I  the  criminal  laws  of  the  state  is  the  same  of- 
fense in  whatever  locality  it  is  committed, 
and  should  subject  the  offender  to  the  same 
punishmenL  But  the  considerations  are  not 
fundamental.  The  legislature  has  power  to 
declare  that  certain  acts  committed  in  a  par- 
ticular locality  shall  constitute  a  criminal  of- 
fense, and  shall  be  punished  as  a  felony; 
while  the  same  act,  if  done  in  another  loc^- 
ity  or  section  of  the  state,  would  not  be  a 
criminal  offense  at  all.  Such  are  the  laws 
which  prohibit  fishing  in  certiiin  waters,  and 
many  other  laws  which  the  legislature  de- 
clares shall  only  be  operative  in  certain  des- 
ignated portions  of  the  state.  There  is  no 
provision  in  our  constitution,  as  there  is  in 
some  of  the  states  of  the  Union,  that  all  laws 
shall  be  uniform  and  equal  throughout  the 
state,  and  consequently  the  legislature  is  not 
prohibited  from  legislating  for  particular 
localities. 

Another  argument  has  been  urged  with 
great  force.  It  is  asserted  that  the  clause  in 
the  constitution  which  authorizes  the  legisla- 
ture to  confer  upon  organized  townships,  in- 
corporated cities  and  villages,  and  upon  the 
board  of  supervisors,  such  power  of  a  local, 
legislative,  and  administrative  character  as 
they  may  deem  proper,  only  appertains  to 
such  local.legislative,  and  administrativemat- 
ter  as  municipalities  had  been  in  the  habitof 
exercising  from  time  immemorial.  That 
these  Include  only  the  ordinary  reasonable  by- 
laws which  incorporated  cities  and  villages 
had  been  accustomed  to  enact  for  the  pres- 
ervation of  good  order  in  their  local  com- 
munities, to  be  enforced  by  the  infliction  of 
penalties  and  flues  in  a  civil  action,  without 
power  of  imprisonment  for  breach  of  such 
by-laws.  It  is  claimed  that  it  would  be  ab- 
surd to  assert  that  the  legislature  could  au- 
thorize an  organi/e:l  township  to  enact  crim- 
inal laws  to  be  enforced  in  such  township,  or 
for  a  board  of  supervisors  to  do  the  Siiiue 
thing.  That'  the  doctrine,  carried  to  its 
logical  results,  would  authorize  each  town- 
ship in  the  state  and  each  county  to  have  its 
own  code  of  criminal  laws,  differing  from  the 
others.  Neighbors  whose  farms  adjoined,  or 
whose  residences  were  separated  by  a  higli- 
way,  if  residing  in  dilTerenttownships,  would 
be  subject  to  different  criminal  laws.  That 
it  would  be  diiticult  to  imagine  the  internecine 
strifes  and  bitterness  that  would  be  engen- 
dered by  such  a  state  of  affairs.  To  declare 
what  shall  constitute  a  crime,  and  how  it  shall 
be  punished,  is  an  exercise  of  the  sovereign 
power  of  a  state,  and  is  inherent  in  the  legis- 
lative department  of  the  government.  Unless 
authorized  by  the  Gons~tit\jtio/i,,t^l^ijg;^wer 
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cannot  be  delegated  by  the  legislature  to  any 
other  body  or  agency.  Tlie  geiienil  criminal 
luws  of  the  state  are  in  force  in  every  part 
thereof,  and  no  power  but  that  which  enacted 
can  suspend  or  repeal  them.  The  constitu- 
tion has  granted  to  tlie  legislature  autliority 
to  dele^iate  to  a  city  or  village  the  right  to  en- 
act by-laws  and  ordinances  to  prevent  vice 
and  immorality,  and  for  the  enforcement  of 
good  order  within  tlie  limits  of  the  corpora- 
tion, and  for  numerous  other  purposes  af- 
fecting the  health  and  welfare  of  its  people; 
and,  acting  under  this  authority,  the  legisla- 
ture has  conferred  power  upon  the  municipal- 
ities to  enforce  the  observance  of  these  or- 
dinances by  fine  or  imprisonment,  or  both. 
Common  experience,  and  the  necessities  of 
our  civilization,  have  shown  that  the  grant  to 
and  exercise  by  cities  and  villages  of  such 
power  to  enact  ordinances,  and  to  punish  for 
their  violation,  have  been  both  wise  and  just, 
and  have  not  operated  oppressively  upon  the 
citizen.  It  is  no  reason  why  this  power 
should  not  be  delegated  to  cities  and  villages, 
that,  if  it  sliould  be  aL<«o  delegated  to  organ- 
ized townships,  it  miglit  be  alnised,  and  re- 
sult in  internecine  strifes  and  altercations. 
If  it  should  be  attemi/ted,  and  result  in  wrong 
or  oppression  to  the  people,  the  remedy  is  in 
their  hands.  The  legislators  are  chosen  by 
them,  and  it  is  in  their  power  to  effect  any 
needed  reform.  Besides,  it  is  quite  unlikely 
that  any  such  event  should  ever  happen,  as 
no  necessity  exists  therefor.  The  word 
"crime"  is  applicable  to  both  a  felony  and 
"misdemeanor."  So  the  words  "offense" 
and  "crime"  are  synonymous,  when  applied 
to  convictions  for  violations  of  statutes  of  a 
public  nature.  People  v.  Commissioners,  39 
Hun,  507;  People  v.  French,  102  N.  Y.  583, 
7  N.  E.  Kep.  913.  The  words  are  used  in- 
terchangeably in  our  compilations.  When- 
ever a  person  does  an  act  which  is  prohibited 
by  law,  which  act  is  punishable  by  fine,  pen- 
alty, foi'feiture,  or  imprisonment,  he  commits 
a  crime.  An  ordinance,  validly  enacted,  pro- 
hibiting certain  acts  under  fines,  penalties, 
or  imprisonment.  Is,  within  tlie  jurisdiction 
of  the  municipality  enacting  it,  as  much  en- 
titled to  respectful  obedience,  and  is  as  much 
the  law  of  the  land  for  that  locality,  as  a  law 
enacted  by  the  legislature;  and  a  person 
violating  it  commits  an  offense,  and  in  one 
sense  a  crime,  for  which  he  may  be  sen- 
tenced, if  under  the  authority  of  a  statute  the 
ordinance  so  provides,  to  imprisonment  at 
hard  labor.  To  hold  that  such  offenses  are 
not  to  be  classed  as  crimes  would  be  to  take 
away  the  power  of  the  legislature  or  munici- 
palities from  imposing  a  punishment  by  im- 
prisonment at  labor,  or  sentencing  to  confine- 
ment where  labor  upon  inmates  is  imposed  or 
compelled;  for  article  18,  8  11,  declares  that 
"neither  slavery  nor  involuntary  servitude, 
unless  for  the  punishment  of  crime,  shall 
ever  be  tolerated  in  this  state."  Under  any 
other  construction  of  the  word  "crime," 
common  vagrants,  mendicants,  vagabonds, 
mountebanks,  jugglers,  and  a  large  class  of 


offenders  against  the  general  laws  as  well  as 
ordinances  duly  enacted,  would  have  to  be 
confined  in  prison  without  work,  and  be  there 
supported  at  the  public  expense,  in  idleness, 
it  rests  in  the  sound  discretion  of  the  legis- 
lative to  determine  to  what  extent  they  will 
give  to  municipal  courts  authority  to  punish 
offenders.  But  whatever  authority  is  dele- 
gated to  municipalities  to  legislate  upon  the 
subject  of  offenses,  and  to  prescribe  within 
certain  limits  the  punishment  to  be  inflicted 
therefor,  it  is  clear  that  the  constitutional 
rights  of  the  accused  must  be  protected  and 
preserved  in  everything  that  is  done,  as  fully 
as  if  the  prosecution  was  for  a  crime  under 
the  general  laws  of  the  state.  In  cases  where, 
on  account  of  the  nature  of  the  punishment 
which  maybe  inflicted,  it  is  classed  as  in- 
famous, every  constitutional  safeguard  must 
be  preserved  to  the  accused.  He  cannot  be 
denietl  the  right  of  trial  by  jury;  to  be  in- 
formed of  the  nature  of  the  accusation ;  to  be 
confronted  with  the  witnesses  against  bim, 
etc.  In  short,  the  proceedings  against  him 
must  be  by  due  process  of  law.  What  pun- 
ishments are  considered  as  infamous  are 
pointed  out  by  Mr.  Justice  Gray  in  Ex  parte 
Wilson,  114  U.  S.  417,  5  Sup.  Ct.  Rep.  935. 
He  said :  "  Imprisonment  at  hard  labor,  com- 
pulsory and  unpaid,  is,  la  the  strongest  sense 
of  the  words,  'involuntary  servitude  for 
crime,' spoken  of  •  ♦  ♦  in  the  thirteenth 
amendment  of  the  constitution,  l^  whicli  all 
other  slavery  was  abolished. "  See,  also,  Jones 
V.  Robbins,  8  Gray,  329,  349;  article  18,  § 
11,  Const.  Mich.  In  the  case  of  Ex  parte 
Wilson  the  court  held  that  a  sentence  to  hard 
labor  in  the  Detroit  house  of  correction  for  a 
stated  time  was  an  infamous  punisliment. 
Hard  labor,  in  itself,  is  not  infamous  or  de- 
grading. On  the  contrary,  it  is  ennobling, 
and  is  the  foundation  upon  which  reposes  all 
true  progress  in  mental  and  moral  develop- 
ment. 

"An  angel's  wing  would  droop  if  long  at  rest. 
And  Ood  himself,  inactive, were  no  longer  blest. " 

The  infamy  and  degradation  consists  in  its 
being  involuntary.  The  distinction  is  the 
difference  between  liberty  and  slavery.  In 
Hanrahan's  Case  he  was  arrested  and  brought 
before  the  court  upon  complaint  on  oath  and 
warrant  charging  him  with  the  offense,  of 
the  commission  of  which  he  pleaded  guilty. 
The  charter  provided  for  his  trial  by  jury,  if 
he  demanded  it.  His  arrest,  conviction  un- 
der a  plea  of  guilty,  and  sentence,  appear  to 
have  been  in  accordance  with  due  process  of 
law.  The  ordinance  under  whicli  he  was 
convicted  did  not  permit  punishment  by  im- 
prisonment to  be  imposed,  but  authorized  the 
imposition  of  a  fine,  and,  in  default  of  pay- 
ment, with  imprisonment  until  paid,  not  ex- 
ceeding six  months. 

The  only  question  of  importance  is  whether 
the  legislature,  by  the  amendment  of  1887, 
making  the  offense  a  felony,  and  punishable 
as  such,  repeals  the  provisions  of  the  city 
charter  above  quoted.  There  is  no  repeal  in 
express  terms,  and  repeals  by  implication  are 
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not  f iivoied.  Gordon  v.  People,  44 Mich.  485, 
7  X.  W".  Uep.  G9;  Uviin's  Case.  45  Mich.  173. 
7  X.  "VV.  Hep.  819;  Brown  v.  McCormick,28 
Midi.  215;  13reitiing  v.  Lindauer,  37  Micb. 
233.  Repeal  by  implication  is  never  permit- 
ted if  it  can  be  avoided  by  any  reasonable 
construction  of  tlie  stalutes.  If  both  acts  tan 
be  given  full  force  Without  conflicting  with 
each  otlier,  or  if  the  latter  act  is  merely  af- 
firmHtive,  or  cumulative,  or  auxiliary,  and 
not  inconsistent,  both  must  stand,  and  the 
former  is  not  repealed.  People  v.  Bussell, 
59  Mich.  104,  109.26  N.  W.  Rep.  306;  Dwar. 
St.  674;  Landis  v.  Landis.  39  N.  J.  I^w, 
274;  Ruckuian  v.  Ransom,  85  X.  J.  Law, 
565,  56G;  Bo  wen  v.  Lease.  5  Hill,  221;  Kin- 
ney v.  Mallory,  3  Ala.  626;  Bank  v.  State.  6 
Smedes  &  M.  628;  Supervisors  v.  Campbell, 
42  111.  492;  Norwich  v.  Story,  25  Conn.  47. 
It  must  be  noticed  that  the  acts  we  are  now 
considering  are  not  both  locjil  acts,  as  wiis 
the  case  in  People  v.  Bussell,  but  one  is  a 
local  act  and  the  other  a  general  act,  and  tiie 
rule  of  law  will  not,  by  implication,  operate 
as  a  repeal  of  a  special  law  on  the  same  sul>- 
ject.  although  inconsistent  with  it.  Ottawa 
V.  La  Salle  Co.,  12  111.  339;  Kenaga  v.  Kerr, 
14  N.  E.  Rep.  671;  Nichols  v.  Bertram,  3 
Pick.  342;  Com.  v.  Worcester,  Id.  462; 
Brown  v.  Lowell,  8  Mete.  172, 174;  Tracy  v. 
Goodwin,  5  Allen,  410;  Granby  v.  Thurston. 
23  Conn.  420,  421;  City  of  Janesville  v.  Mar- 
koe,  IS  Wis.  368,  (350;)  In  re  Evergreens, 
47  N.  Y.  2l6;  In  re  Park  Commissioners, 
50  N.  Y.  493;  People  v.  Quigg,  59  N.  Y.  83; 
In  re  Canal  Co.,  69  N.  Y.  209;  McKenna  v. 
Edmundstone.  91  N.  Y.  231;  State  v.Roosa, 
11  Ohio  St.  16.  In  People  v.  Quigg,  supra, 
Allen,  J.,  said:  "No  intent  of  the  legisla- 
ture to  repeal  or  interfere  with  special  stat- 
utes, applicable  only  to  the  city  of  New  York, 
can  be  implied  from  general  legislative  ac- 
tion upon  the  subject.  Repeal  of  statutes  by 
implication  is  not  favored,  and  only  takes 
place  when  two  acts  are  so  inconsistent  that 
both  cannot  stand, and  then  the  later  act  pre- 
vails. Laws,  special  and  local  in  their  appli- 
cation, are  not  deemed  repealed  by  general 
legislation  except  upon  the  clearest  manifes- 
tation of  an  intent  by  the  legislature  toell'ect 
such  repeal,  and  ordinarily  an  express  repeal 
by  some  intelligible  reference  to  the  special 
act  is  necessary  to  accomplish  that  end." 
And  in  McKenna  v.  Edmundstone,  Andrews. 
.).,  saiil:  "It  is  well  settled  that  a  special  and 
local  statute,  providing  for  a  particular  case 
or  class  of  cases,  is  not  repealed  by  a  subse- 
quent statute,  general  in  its  terras,  provisions, 
and  application,  unless  the  intent  to  repeal  or 
alter  is  manifest,  although  the  terms  of  the 
general  act  are  broad  enough  to  include  the 
cases  embraced  in  the  special  law."  In 
Brown  v.  City  of  Lowell,  8  Mete,  at  page  174, 
Chief  Justice  Shaw,  speaking  upon  the  sub- 
ject. Haid:  "That  a  subsequent  legislative  act 
repeals  all  prior  acts  repugnant  to  it  is  a  prin- 
ciple which  results  from  the  unlimited  nature 
of  legislative  power.  The  last  expression  of 
the  legislative  will  must  be  carried  into  ef- 


fect as  the  law  of  the  land ;  and  if,  on  its 
true  construction,  it  is  directly  repugnant  to 
any  prior  act,  it  necessarily  annuls  it,  I)ecatHe 
both, cannot  exist  together.  But  to  have  this 
effect  it  must  appear  that  the  legislative  will 
was  so  exercised,  or.  in  other  words,  that  it 
was  the  intention  of  the  legislature  that  the 
subsequent  act  should  so  operate,  notwith- 
standing any  repugnancy  to  former  acts.  It 
may  happen  that  acts  of  special  legislation 
may  be  made  in  regard  to  a  place,  growing 
out  of  its  peculiar  wants,  condition,  and  cir- 
cumstances; as  formerly  various  acts  were 
passed  in  relation  to  the  town  of  Boston. 
Afterwards  a  general  act  may  be  passed  hav- 
ing some  of  the  same  purposes  in  view,  ex- 
tending them  generally  to  all  the  towns  of  the 
commonwealth.  •  ♦  ♦  It  would  be  a 
question  depending  upon  a  careful  compari- 
son of  the  two  acta,  and  the  objects  intended 
to  be  accomplished,  whether  the  general  act 
must  be  deemed  an  implied  repeal  of  the 
special  prior  act.  In  general,  we  should  think 
it  would  require  pretty  strong  terms  in  the 
general  act  showing  that  it  was  intended  to 
supersede  the  special  acts,  in  order  to  hold  it 
to  be  such  a  repeal."  This  language  was 
quoted  and  applied  in  Traty  v.  Goodwin,  5 
Allen,  410.  The  legislature  has  recognized 
the  fact  that  houses  of  ill  fame  are  more  ob- 
noxious in  cities  and  villages  than  in  the  more 
sparsely  populated  districts,  and  consequently 
for  more  than  30  years  there  has  not  been  a 
city  charter  granted  but  it  contained  express 
authority  for  the  common  council  to  enact 
ordinances  to  suppress  them.  In  the  general 
law  for  the  incorporation  of  cities,  enacted  in 
1873,  (chapter  II,  §  1.  subd.  4,  p.  296.)  it  is 
provided  that  the  common  council  may  pass 
ordinances  "to  prohibit  and  suppress  all  dis- 
orderly houses  and  places,  houses  of  ill  fame, 
assignation  houses,  gambling  houses,  and  all 
places  where  persons  resort  for  gaming,  or  to 
play  at  games  of  chance,  and  to  punish  the 
keepers  thereof;"  and  this  power  has  been 
confetred,  notwithstanding  the  statutes  all 
the  while  contained  the  general  law  upon  the 
subject  above  quoted.  Under  these  circum- 
stances it  appears  plain  to  me  that  the  legis- 
lature Intended  not  only  to  confer  upon  liie 
city  of  Detroit  the  authority  to  pass  the  ordi- 
nance in  question,  but  that  it  should  be  exer- 
cised and  enforced  by  the  municipal  authori- 
ties. Had  not  the  legishiture,  by  the  amend- 
ment of  1887,  increased  the  penalty,  and  made 
the  olTense  a  felony,  it  is  not  likely  that  the 
question  would  have  been  raised. 

But  it  must  be  remembered  that  the  of- 
fense of  keeping  a  hous"  of  ill  fame,  resorted 
to  for  the  purpose  of  prostitution  or  lewdness, 
was  not  a  new  olTense  created  by  the  amend- 
ment of  1887.  So  far  as  this  provision  of  the 
statute  is  concerned,  it  remains  the  same  as 
it  originally  stood  before  the  amendment. 
Gordon  v.  People.  44  Mich.  485.  7  N.  W.  Rep. 
69.  The  penalty  is  changed  and  made  m-ire 
severe,  and  new  offenses  are  added.  But  I 
can  perceive  no  intention  in  this  to  abrogate 
or  repeal  the  special  acts  coi^ferring  uuou  the 
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city  the  power  to  suppress  houses  of  111  fame 
resorled  to  for  the  purpose  of  prostitution  or 
lewdness,  and  to  punish  the  keepers  thereof. 
Judge  Dillon,  in  bis  work  on  Municipal  Cor- 
poritUoiiB,  (volume  1,  §§  87  and  88,)  says: 
"It  is  a  principle  of  very  extensive  operation 
that  statutes  of  a  general  nature  do  not  re- 
peal, by  implication,  charters  and  special  acts 
passed  for  the  benefit  of  particular  munici- 
palities; but  they  do  so  wlien  tliis  appears  to 
have  lieen  the  purpose  of  the  legislature.  If 
both  tlie  general  and  the  special  acts  can 
stiind,  they  will  Le  construed  accordingly. 
If  one  must  give  way  it  will  depend  upon  the 
supposed  intention  of  the  law-ranker,  to  be 
collected  from  the  entire  legislation,  wliether 
the  charter  is  superseded  by  the  general  stat- 
ute, or  whether  tlie  special  chitrter  provisions 
apply  to  the  municipality,  in  exclusion  of  the 
general  enrictments.  ♦  *  *  The  presump- 
tion is  not  lightly  to  be  indulged  that  the  leg' 
islature  has  by  implication  repealed,  as  re- 
spects a  particular  municipality,  or  as  re- 
spects all  municipalities,  laws  of  a  general 
nature,  elsewhere  in  force  throughout  the 
state;  yet  a  charter  or  special  act  passed  sub- 
sequent to  the  general  law,  and  plainly  irrec- 
oncilable with  it,  will  to  the  extent  of  the 
conlliut  operate  a  repeal  of  the  latter  by  im- 
plication." The  learned  author  also  discusses 
in  sections  366,  367,  and  363  of  the  same  vol- 
ume the  validity  of  ordinances  relating  to 
public  offenses.  He  states  that  the  cases, 
many  of  wliich  are  cited,  cannot  be  reconciled ; 
and  in  view  of  this  fact  he  lays  down,  with 
some  distrust  of  their  entire  correctness, 
these  rules:  (1)  A  general  grant  of  power, 
such  as  authority  to  make  by-laws  for  the 
good  government  of  the  place,  and  the  like, 
should  not  be  held  to  confer  authority  upon 
the  corporation  to  make  an  ordinance  pun- 
ishing an  act,  which  is  made  punishable  as  a 
ci-iminal  offense  by  the  laws  of  the  state.  (2) 
Where  the  act  is  in  its  nature  one  which  con- 
stitutes two  offenses, — one  against  the  state 
and  one  against  the  municipal  government, 
— the  latter  may  be  constitutionally  author- 
ized to  punish  it,  though  it  be  also  an  offense 
un<ler  the  state  law.  (3)  When  the  act  or 
matter  covered  by  the  charter  or  ordinance 
and  by  the  state  law  is  not  essentially  crim- 
inal in  its  nature,  and  is  one  which  is  gen- 
erally confided  to  the  supervision  and  con- 
trol of  the  local  government  of  cities  and 
towns,  but  is  also  of  a  nature  to  require  gen- 
eral legislation,  the  intention  that  the  munic- 
ipal government  should  have  power  to  make 
new,  further,  and  more  definite  regulations, ' 
and  enforce  them  by  appropriate  peiiHilies, ' 
will  be  inferred  from  language  which  would 
not  be  sutHcient  were  the  matter  one  not 
specially  relating  to  corporate  duties,  and 
fully  provided  for  by  the  general  laws.  Most 
of  the  decided  cases  will  range  themselves 
under  the  three  general  rules  above  laid 
down.  But  these  rules  do  not  cover  a  case 
where  the  legislature,  having  a  constitution- 
al authority  to  delegate  legislative  puwer  to  a 
municipality,  has  conferred  express  author- 


ity upon  it  to  legislate  upon  a  particular  act 
declared  by  the  general  law  to  be  a  crime, 
and  punishable  as  a  criminal  offense  under 
the  general  law.  In  such  case,  where  the 
local  body  exercises  the  power  conferred  by 
piussing  an  ordinance,  it  becomes  the  law  of 
the  territory  over  which  the  local  body  bus 
jurisdiction.  It  has  the  same  force  and  effect 
as  law  as  a  like  act  of  the  legislature  would 
have  if  passed  in  the  very  terms  of  the  ordi- 
nances. Take  the  case  under  consideration 
as  an  illustration.  Suppose  in  1884  the  leg- 
islature had  passed  a  special  act  for  the  city 
of  Detroit  in  the  very  words  of  the  ordinance, 
then  we  should  have  had  a  general  law  of  the 
state,  and  also  a  special  law,  applicable  to 
and  in  force  only  in  the  city  of  Detroit,  both 
covering  the  same  object,  namely,  suppress- 
ing houses  of  ill  fame,  defining  the  offense  in 
the  same  language,  and  prescribing  different 
punishments  therefor.  Applying  the  famil- 
iar rules  of  construction,  the  special  law 
would  operate  as  a  repeal  by  implication  of 
the  general  law  in  the  city  of  Detroit.  Mc- 
Gavish  v.  Railroad  Co.,  34  N.  J.  Law,  509; 
State  V.  Clarke,  54  Mo.  17.  Suppose  later, 
and  in  1887,  tlie  general  law  was  amended 
BO  as  to  increase  the  severity  of  the  penalty, 
and  make  the  offense  a  felony,  would  it  be 
entirely  clear  that  the  amendment  was  in- 
tended to  operate  as  a  repeal  of  the  special 
act?  In  all  questions  relative  to  repeals  by 
implication  the  intention  of  the  legislature  ia 
the  prime  object  of  inquiry.  And  such  in- 
tention must  be  gathered  from  the  language 
and  purposes  of  the  respective  enactments, 
as  well  as  all  laws  bearing  upon  tlie  subject. 
There  is  nothing  in  the  amendment  indicat- 
ing that  the  law  should  have  a  more  extend- 
ed territorial  operation  than  before.  There 
is  nothing  in  the  current  history  of  events 
whicii  indicates  that  there  was  a  necessity 
for  a  more  stringent  enactment  to  prevent 
and  punish  this  crime  in  the  city  of  Detroit; 
on  the  contrary,  we  cannot  well  ignore  the 
notorious  fact  that  the  necessity  for  a  more 
severe  penalty  arose  from  the  atrocious  acts 
of  parties  who  kept  such  houses  in  the  vicin- 
ity of  lumbering  camps  and  mining  towns, 
at  places  vei7  remote  from  the  city  of  De- 
troit, and  whose  nefarious  schemes  in  entic- 
ing females  into  their  dens  of  iniquity  shocked 
tlie  sensibilities  of  the  whole  people  of  the 
stiite,  an<l  resulted  in  the  amendment  of  the 
law,  declaring  it  a  felony,  and  ordering  the 
act  to  titke  immediate  effect.  AVhere  no  re- 
pealing words  are  inserted  in  a  later  act,  a 
strong  presumption  arises  that  no  repeal  was 
intended,  or  it  would  have  been  expressed. 
McXeely  v  AVoodruff,  13  N.  J.  Law,  356.  ' 

My  conclusions,  based  upon  what  I  con- 
sider reason,  and  the  decided  weight  of  au- 
thority, are  these:  The  local  act  may  be  ex- 
clusive of  the  general  law,  and  operate  to  re- 
peal it  by  implication;  as,  where  its  provis- 
ions are  repugnant  to  or  inconsistent  with 
the  general  law.  Both  laws  may  be  con- 
current; as,  where  there  is  no  repugmince, 
or  where  one  is  merely  auxiliary  or  cumiila- 
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tive  to  the  other.  In  the  former  case  there 
can  be  no  prosecution  except  under  the  local 
law.  In  the  latter  case  prosecutions  may  be 
instituted  under  either  law,  and  the  court 
that  first  acquires  jurisdiction  over  the  per- 
son of  the  accused  has  exclusive  jurisdiction 
to  hear,  try,  and  determine  the  Ciise;  and  a 
conviction  for  an  offense  which  is  the  same 
in  both  laws  will  be  a  bar  to  a  prosecution 
for  the  same  offense  under  the  other  law.  I 
thinlc  the  ordinance  in  question  is  valid,  and 
that  the  charter  provisions  authorizing  its 
enactment  were  not  repealed  by  implication, 
but  are  in  force,  and  valid.  It  follows  that 
the  conviction  must  be  affirmed. 

Shebwood,  C.  J.,  and  LoMO  and  Morse, 
JJ.,  concurred. 

City  of  St.  Iqnacb  v.  Snydeb. 
{Supreme  Court  of  Michigan.    July  U,  1889.) 

DlSORDEKLT  COMDVCT. 

How.  St  Hiah.  i  1985,  defines  the  keeper  of  • 
twwdy-house  as  a  diBorderiy  person.  A  city  or- 
dinance defined  all  keepers  oi  bawdy-houses  and 
persons  visiting  such  houses,  all  vagrants,  persons 
guilty  of  assault,  and  certain  other  persons,  as  dis- 
orderly persons.  Held,  that  defendant,  convicted 
as  a  disorderly  person  in  that  he  kept  a  bawdy- 
bouse,  cannot  complain  because  the  ordinance  de- 
fines other  acts  as  disorderly  which  are  not  reoog- 
nixed  as  auoh  under  the  laws  of  the  state. 

Error  to  circuit  court,  Mackinac  oountf; 
JosKPB  H.  Stseke,  Judge. 

P.  iV.  Paokard  and  J.  J.  Brown,  for  ap- 
pellant. Charles  Conner  and  Charles  R. 
Brown,  for  appellee. 

Morse,  J.  Snyder  was  convicted  in  jus- 
tice's court  of  being  a  disorderly  person  with- 
in the  meaning  of  and  contrary  to  the  pro- 
yisions  of  an  ordinance  of  the  city  of  St.  ig- 
nace,  in  this:  that  he  kept  "a  bawdy-liouse, 
a  house  of  ill  fame,  an  assignation  house,  a 
place  for  the  resort  of  prostitutes  and  to 
which  place  common  prostitutes  resorted;" 
and  also  that  he  was  the  proprietor  and  keep- 
er of  a  disorderly  bar-room,  and  a  disorderly 
public  house,  room,  and  place,  where  drunken 
men  and  lewd  women  congregated  and  asso- 
ciated, and  where  they  habitually  met  and 
associated,  and  there  indulged  in  lewd,  las- 
civious, vulgar,  and  obscene  language;  and 
where  intoxicated  and  quarrelsome  persona 
have  been  and  remained,  and  engaged  in  {per- 
sonal encounters,  quarrels,  and  tights,  con- 
trary to  said  ordinance,  and  against  the 
peace  and  dignity  of  the  people  of  the  state 
of  Michigan.  This  ordinance  was  entitled 
"An  ordinance  In  relation  to  disonlerly  per- 
sons," and  was  approved  April  29,  1886. 
Respondent  claims  that  this  ordinance  is  void 
for  the  following  reasons:  First.  It  was  not 
properly  passed  by  the  common  council. 
Second.  The  common  council  of  St.  Ignace 
have  no  power,.iinder  the  charter  of  said  city, 
to  pxtend  the  offenses  that  constitute  disor- 
derly conduct  beyond  what  the  common  law 
and  the  general  statutes  of  this  state  define  as 
disorderly  conduct.  Third.  It  was  not  the 
intent  of  the  legislature  to  authorize  the  mu- 


nicipalities of  this  state  to  suspend  the  gen- 
eral laws  of  the  state  against  crimes  or  mis- 
demeanors, and  to  supersede  them  by  village 
or  city  orJinances.  Fourth.  That  the  legis- 
lature did  not  grant  power  to  Hie  city  of  :»t. 
Ignace  to  reduce  indictable  offenses  under 
the  general  laws  of  this  state  to  the  lower 
grades  of  misdemeanors  when  committed 
within  its  territorial  limits.  On  appeal  to  the 
circuit  court  for  the  county  of  Mackinac  the 
judgment  of  the  justice  was  affirmed,  and  a 
fine  of  $100  imposed  upon  respondent,  to  be- 
collected  by  execution,  if  not  paid. 

The  proceedings  of  the  common  council  in 
the  passage  of  this  ordinance  do  not  appear 
in  the  record,  and  we  are  therefore  unable  to 
pass  upon  the  first  objection  made  to  th» 
validity  of  this  ordinance.  It  seems  from  the- 
charge  of  the  circuit  judge  to  the  jury  that 
the  issue  presented  to  them  on  the  trial  was 
whether  or  not  the  respondent  was,  during 
the  60  days  preceding  September  7,  1886,  the 
keeper  of  a  bawdy-house,  a  house  of  ill  fame, 
or  house  for  the  resort  of  common  prostitutes. 
The  ordinance  reads  as  follows:  "An  ordi- 
nance in  relation  to  disorderly  persons.  The 
city  of  St.  Ignace  ordains:  Section  1.  All 
common  prostitutes,  all  keepers  of  bawdy- 
houses,  houses  of  ill  fame,  assignation  houses, 
or  houses  or  places  for  the  resort  of  prosti- 
tutes, within  said  city;  all  persons,  whether 
male  or  female,  who  shall  lodge  or  remain  in 
any  house  of  ill  fame  in  said  city,  or  who  shall 
visit  the  same,  and  there  associate  or  consort 
with  any  prostitute ;  all  persons  who  shall  di- 
rectly or  indirectly  solicit  any  person  or  per- 
sons in  said  city  to  visit  any  house  of  ill  fame; 
all  keepers,  whether  as  owner,  proprietor,  or 
clerk,  of  disorderly  saloons,  bar-rooms,  beer- 
balls,  or  other  public  or  private  house,  room, 
or  place;  all  persons  who  shall  by  threats,  in- 
timidation, or  otherwise,  and  without  law- 
ful authority  of  law,  interfere  with,  or  in  anj 
way  molest  or  disturb,  without  such  author- 
ity, any  mechanic  or  other  laborer  in  the 
quiet  and  peaceable  pursuit  of  his  lawful  vo- 
cation within  said  city;  all  persons  who  shall 
designedly  make  any  open  and  indecent  or 
obscene  exposure  of  his  or  her  person,  or  the 
person  of  another,  or  shall  be  guilty  of  gross 
lewdness  and  lascivious  behavior;  and  all 
persons  who  shall  be  guilty  of  an  assiiult,  or 
of  an  assault  and  battery,  within  said  city; 
and  all  vagrants  within  said  city, — shall  be 
deemed  disorderly  persons.  Any  person  found 
within  a  house  of  ill  fame  shall  be  deemed. 
prima  facie,  a  disorderly  person.  Sec.  2. 
Any  person  convicted  of  being  a  disorderly 
person,  as  specifieJ  in  section  one  of  this  or- 
dinance, shall  be  punished  by  a  fine  not  ex- 
ceeding one  hundred  dollars  and  costs  of  suit, 
or  by  imprisonment  in  the  county  jail  not  ex- 
ceeding ninety  days,  or  by  both  such  fine  and 
imprisonment,  in  the  discretion  of  the  court; 
and  when  a  fine  and  costs  only  shall  be^  im- 
posed, the  court  may  make  a  further  or  other 
sentence  that  the  offender  be  committed  to  the 
county  jail  or  city  prison  until  said  fine  and 
costs  shall  be  paid,  for  any  neriod  not  exceed- 
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Ing  thirty  days."  The  keeper  of  a  bawdy- 
house,  or  house  for  the  resort  of  prostitutes, 
is  cleiirly  defined  as  a  "disorderly  person"  by 
the  statute,  (How.  St.  §  1985,)  so  that  the 
ordinance  in  this  respect  has  not  gone  outside 
of  the  statute  law  of  this  state  in  making 
such  keeper  a  disorderly  person.  The  re- 
spondent can  only  complain  of  the  count  or 
charge  in  the  warrant  upon  which  he  was 
tried  and  convicted.  The  balance  of  the 
complaint  does  not  concern  him  here;  and 
the  fact  that  In  the  ordinance  persons  are  de- 
fined and  punished  as  disorderly  for  acts  other 
than  those  with  whicli  he  is  charged,  cannot 
invalidate  it,  so  far  as  it  relates  to  the  act  or 
acts  for  which  he  was  convicted  as  a  disor- 
derly person,  even  if  some  of  these  other  acts 
are  not  recognized  as  disorderly  under  either 
the  written  or  unwritten  law  of  the  Btatn, 
If  any  of  such  acts  are  within  the  second  ob- 
jection for  this  reason, — which  we  do  not  de- 
cide,— they  are  so  separated  in  the  ordinance 
from  the  acts  which  do  not  come  under  this 
objection  that  they  could  l>e  expunged  there- 
from without  invalidating  the  ordinance  as  a 
whole.  People  v.  Armstrong,  41  N.  W.Rep. 
275.  The  third  and  fourth  objections  to  the 
validity  of  the  ordinance  are  disposed  of  by 
the  case  of  People  v.  Hanrahan,  ante,  1124. 
We  find  no  errors  in  the  record,  and  the  con- 
viction is  affirmed. 

Sherwood,  C  J„  and   CnAMPLni  and 
Lone.  JJ.,  concurred. 


Peoflb  v.  Hahiltom. 

{Supreme  Covrt  of  Afichigan.    3u\j  II,  1889.) 

Amekdubnt  or  Intormatiok— Nbw  Triau 

1.  An  Information  for  mnrder  alleged  the  com- 
mission of  the  crime  under  a  videlicet  as  on  De- 
cember 4th.  on  which  charge  the  examination  was 
made  before  the  magistrate.  The  proof,  as  in  the 
preliminary  examination,  showed  that  the  child 
alleged  to  have  been  murdered  died  December  7th. 
After  the  jnry  was  impaneled  the  court  allowed 
the  information  to  be  amended  by  changing  the 
date  to  the  7th,  to  agree  with  the  proof  to  be  of- 
fered. Held,  that  under  How.  St.  Mich.  SS  9533, 
9534, 9537,  allowing  the  amendment  of  indictments 
in  matters  of  form  and  in  cases  of  variance  where 
no  rights  of  the  defendant  are  prejadiced  thereby, 
the  amendment  was  properly  allowed. 

2.  Where  defendant  was  convicted  of  killing  his 
child,  two  years  old,by  whippings  occurring  be- 
tween October  and  December,  a  new  trial  should 
have  been  granted  on  afBdavlts  of  persons  that 
the  woman  who  had  charge  of  the  child  was  guilty 
of  cruelly  beating  her  during  that  time,  in  the  ab- 
sence of  defendant,  and  that  one  of  such  beatings 
was  given  the  child  two  days  before  her  death ; 
such  evidence  being  unknown  to  defendant  until 
after  the  triaL 

8.  Where  the  evidence  of  defendant  and  another 
witness  tended  to  show  that  the  crime  might  be 
manslaughter,  it  was  error  to  charge  that  the  ver- 
dict should  be  "guilty  or  not  guilty  of  murder  in 
the  second  degree. " 

Error  to  circuit  court,  Newaygo  county; 
Palmer,  Judge. 

How.  St.  Mich.  §§  9523. 9534,  9537,  are  as 
follows:  "§  9523,  sec.  34.  No  Indictment 
shall  be  quashed  or  deemed  invalid,  nor  shall 
the  trial,  Judgment,  or  other  proceedings 


thereon  be  affected,  (1)  by  reason  of  the 
omission  or  misstatement  of  the  occupation, 
estate,  or  degree  of  the  defendant,  or  of  the 
name  of  the  city,  township,  or  county  of  his 
residence;  or  (2)  by  reason  of  the  omission 
of  the  woi-d  'feloniously,' or  of  the  words 
« with  force  and  arms,'  or  any  words  of  sim- 
ilar import;  or  (3)  by  reason  of  omitting  to 
charge  any  offense  to  have  been  committed 
contrary  to  the  form  of  the  statute  or  stat- 
utes; or  (4)  by  reason  of  any  other  defect  or 
imperfection  in  matters  of  form  which  shall 
not  tend  to  the  prejudice  of  the  defendant." 
"§  9534.  No  indictment  for  any  offense 
shall  be  held  insuflicient  for  want  of  the  aver- 
ment of  any  matter  unnecessary  to  be  proved, 
*  •  •  nor  for  stating  the  time  imperfect- 
ly, nor  for  staling  the  offense  to  have  been 
committed  on  a  day  subsequent  to  the  find- 
ing the  indictment,  or  any  impossible  day,  or 
on  a  day  that  never  happened."  "§  9537. 
Any  court  of  record  in  which  the  trial  .of  an 
indictment  is  had  may  forthwith  allow 
amendment  in  case  of  variance  between  the 
statement  In  tlie  indictment  on  which  the 
trial  is  liad  and  the  proof  *  *  *  in  all 
cases,  whenever  the  variance  between  the 
facts  alleged  in  the  indictment  and  those 
proved  by  the  evidence  are  not  material  to 
the  merits  of  the  case." 

W.  D.  Fuller,  for  appellant.     George  La- 
ton,  for  the  People. 

Sherwood.  C.  J  The  respondent  In  this 
case  was  tried  In  the  Newaygo  circuit  on  an 
information  charging  him  with  murder,  and 
the  jury  found  him  guilty  of  murder  in  the 
second  degree,  and  on  the  21st  day  of  March, 
1888,  he  was  sentenced  by  the  court  to  im- 
prisonment for  life.  He  was  charged,  and 
found  guilty,  of  whipping  his  little  girl, 
about  20  months  old,  with  his  hands  and 
whips,  in  such  a  cruel  manner  that  she  died 
of  the  injuries  thus  received.  It  is  alleged 
that  the  whippings  occurred  between  Octo- 
ber and  the  4th  day  of  December,  1887.  and 
that  the  child  died  in  convulsions  on  the  7th 
day  of  December.  The  record  shows  the 
mother  of  the  child  died  on  the  22d  day  of 
June,  1886,  and  about  six  weeks  after  the 
child  was  born.  Proui  the  7th  day  of  August. 
1887,  the  father  hired  Mary  Marston,  living 
in  the  township  of  Goodwell,  in  Newaygo 
county,  to  care  for  and  board  the  child,  and 
with  whom  she  remained  nntil  she  died.  The 
respondent  worked  at  a  place  near  by  Mars- 
ton's,  called  Sheiidan's  Mill,  and  visited  the 
house  nearly  every  evening  after  he  had  fin- 
ished  his  day's  work.  Mary  Marston  at  the 
time  she  kept  and  cared  for  the  child  lived  in 
a  shanty  house.  She  testifies  she  was  a  mar- 
ried woman  at  the  time,  and  that  she  had 
never  been  divorced  from  her  husband,  who 
was  still  living,  and  that  she  was  then  living 
with  one  Eugene  Ellsworth,  as  his  concubine. 
It  also  appears  that  these  two  persons  are 
the  main  witnesses  in  the  case,  upon  whose 
testimony  the  conviction  was  bac'  The  rec- 
ord shows  that  the  complaint  ^aud  warrant 
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upon  which  the  res|-ondent  was  arrested 
charged  him  with  the  commission  of  the 
crime  on  the  4th  day  of  December,  18S7,  and 
upon  wbicti  cliarge  the  examination  was  h&d 
before  the  magistrate.  Tlie  information,  as 
originally  drawn,  and  upon  which  he  was  ar- 
raigned in  the  circuit  court,  and  to  which  he 
pleaded  not  guilty,  pro  forma  charged  the 
commission  of  the  o£fense  as  of  that  date 
After  the  jury  was  ira{ianeK-d,  and  tlie  prose- 
cution liad  offered  testimony  to  prove  that 
the  death  of  the  child  occurred  on  the  7th  of 
December,  1387,  objection  was  made  by  re- 
spondent's counsel  that  the  proof  offered  was 
not  of  the  offense  charged  at  the  time  stated 
in  the  information,  but  three  days  later; 
that  "the  people  seek  beie  to  show  a  series  of 
acts,  culminating  in  the  death  of  the  child, 
three  days  after  the  time  charged  in  the  in- 
formation." The  prosecuting  attorney  then 
asked  leave  of  the  court  to  amend  the  informa- 
tion by  changing  the  date  of  the  death  of  the 
child  from  the  4tb  to  the  7th  day  of  Decem- 
ber, 1^87.  To  this  amendment  counsel  for 
respondent  objected,  u))On  the  ground  that 
time  was  material  in  the  charge  as  made, 
and  that  the  respondent  had  never  had  a  pre- 
liminary  examination  for  the  offense  pro- 
posed to  be  charged  by  the  amendment.  It 
was  conceded  the  preliminary  examination 
disclosed  tlie  fact  that  the  child  died  Decem- 
ber 7.  1887.  The  circuit  court  overruled  the 
objection  of  respondent's  counsel,  and  al- 
low ed  the  amendment  to  be  made.  This  rul- 
ing constitutes  respondent's  first  exception. 

The  time  the  crime  was  committed  was 
stated  under  a  videlicet  in  the  information. 
Vfn  think  the  amendment  was  projwrly  al- 
lowed, under  the  statute.  See  How.  St.  §§ 
9523,  9534,  9537;  Keatorv.  People,  32  Mich. 
484;  8  Uuss.  Crimes,  323,  332,  333;  Dakin's 
Case,  2  Saund.  291;  King  v.  Gillbam,  6 
Term  It.  2G5.  Time  was  not  of  the  essence 
of  the  offense  charged,  (State  v.  Ilaney,  67  N. 
C.  467;)  nor  is  it  generally,  unless  made  so 
by  the  form  of  the  information  or  indict- 
ment. The  respondent  could  not  be  misled 
or  his  rights  prejudiced  by  the  amendment. 
No  further  examination  was  necessary.  The 
material  facts  were  the  beating  of  the  child, 
and  the  circumstances  under  which  it  was 
done.  The  question  of  the  exact  time  was  of 
no  essential  importance,  and  no  additional 
evidence  was  olitaine<l  or  lost  by  the  clian'^e, 
either  U])on  the  examination  or  upon  the  trial. 
The  examination  really  showed  the  time  of 
the  death  of  the  child,  and  it  is  from  this  the 
prosecuting  attorney  is  supposed  to  draft  his 
information,  and  in  this  case  the  mistake  was 
more  clerical  than  otherwise,  and  the  amend- 
ment was  manifestly  in  the  interest;  of  jus- 
tice, and  without  prejudice  to  any  interest  of 
the  respondent  in  the  case.  The  Hrst  three 
assignments  of  error  all  relate  to  the  amend- 
meni  of  the  information,  and  need  not  be 
further  considered. 

The  fourth  assignment  relates  to  the  charge 
of  the  court.  Tlie  circuit  jud^e  charged  the 
jury  that  under  the  teslimouy  in  the  case  the 


defendant  could  not  be  convicted  of  mnrder  In 
the  first  degree.  We  think  this  instruction 
was  correct.  There  was  no  testimony  show- 
ing, or  tending  to  show,  that  the  murder  was 
committed  by  means  of  poison,  or  lying  in 
wait,  nor  that  it  was  a  willful,  deliberate, 
and  premeditated  killing  of  the  child  by  the 
respondent,  but,  the  verdict  being  in  favor 
of  the  defendant,  this  question  is  no  longer 
in  the  case. 

The  court  charged  the  jury  that  their  "ver- 
dict should  be  guilty  or  not  guilty  of  murder 
in  the  second  degree."  This  charge  excluded 
from  the  consideration  of  the  jury  the  idea 
that  the  offense  might  be  manslaughter,  and 
this  is  complained  of  as  error.  This  charge 
submitted  the  case  to  the  jury  upon  the  testi- 
mony, and  upon  that  alone,  of  the  people's 
witness  Marston,  and  failed  to  submit  the 
case  upon  the  evidence  offered  by  the  defend- 
ant, tending  to  show  a  want  of  malice  and 
intent  to  kill  the  child,  and  instructed  the 
jury  in  a  manner  which  entirely  ignored  this 
idea.  There  was  some  evidence  given  in  the 
medical  testimony  of  the  people's  witnesses 
tending  to  show,  in  connection  with  respond- 
ent's own  testimony,  that  the  offense  com- 
mitted by  him  was  of  a  lower  grade  than  that 
of  murder,  and  we  think  the  respondent  was 
entitled  to  have  it  submitted  to  the  jury,  as 
it  was  a  fact  for  them  to  find,  and  the  failure 
of  the  court  to  allow  the  jury  to  pass  upon  it 
was  error. 

The  fifth  and  last  assignment  of  error  r^ 
lates  to  the  refusal  of  the  court  to  allow  the 
defendant  a  new  triid  upon  the  ground  of 
newly-discovered  evidence.  The  newly-dis- 
covered evidence  is  given  in  the  record,  and 
consists  of  two  affidavits. — one  made  by  Amy 
Stewart,  a  near  neighbor  of  the  people's  wit> 
ness  Marston,  and  the  other  by  Olive  liich- 
ards,  who  was  near  Marston's  house  in  Octo- 
ber, 1887.  They  both  were  to  the  effect  that 
during  the  montlis  of  October  and  Novem- 
ber, 1887.  Mrs.  Marston  was  herself  guilty 
of  cruel  beatings  of  the  little  child,  in  the  ab- 
sence of  the  respondent,  and  of  indicting 
otiier  cruellies  upon  lier,  and  that  one  of  the 
beatings  which  Mrs.  Stewart  swears  Mrs. 
Marston  gave  tlie  child,  was  on  the  5th  day  of 
December,  1887,  two  days  l>efore  her  death. 
It  further  appears  from  the  affl<lavits  used 
upon  the  motion  that  these  facts  were  not 
disclosed  to  respondent  or  to  his  counsel  until 
after  the  trial.  It  would  appear  that  the 
newly-discovered  testimony  was  very  impor- 
tant and  material  to  the  respondent  in  mak- 
ing his  defense,  and  especially  would  it  so  ap- 
pear in  view  of  the  statements  made  by  Mrs. 
Marston  when  upon  the  witness  stand. 

The  trial  occurred  during  a  period  of  great 
excitement,  and  the  character  of  the  critae 
was  such  as  to  arouse  the  prejudices  and  in- 
dignation of  tlie  community  against  the  re- 
spondent, and  while  he  was  coufined  in  jail, 
and  unable  to  look  after  or  procure  such  tes- 
timony as  existed  in  his  favor,  if  any;  and 
we  think  timt  the  ends  of  justice  require  that 
be  should  have  had  an  opportunity  to  pla^e 
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before  a  jury  tlie  newly-discoverfd  evidence, 
and  to  that  end  the  new  triiil  sliould  have 
l>een  granted  by  the  circuit  judge,  and  that 
he  erred  in  refusing  it.  Tlie  judgment  for 
the  errors  mentioned  must  be  set  aside,  and 
a  new  trial  granted.  Tlie  other  justices  con- 
curred. ' 


FlCOPLK  t).  ME8ERV£T  «t  oi, 

^auvrtmt  Court  of  Michigan.  July  11, 1889.) 
Criminal  Law — Sbntbnok  and  Punishment. 
Defendant*  pleaded  guilty  to  a  charge  of  burg- 
lary, and  were  sentenced  each  to  five  years  in  the 
state's  prison,  from  and  including  the  day  of  sen- 
tence. Later,  on  the  same  day,  they  attempted 
to  break  jail,  and  the  following  day  tbey  were 
brought  into  court,  the  original  sentence  set  aside, 
and  they  were  resentenced,  one  for  nine  and  the 
other  for  ten  years.  Held,  that  the  first  sentence 
went  into  effect  the  day  it  was  pronounced,  and  that 
the  second  sentence  was  a  nuUity. 

Error  to  circuit  court,  Kalamazoo  county: 
Buck,  Judge. 

George  P.  Hopkins,  Pros.  Atty.,  for  the 
People.    Jot.  H.  Kiniuine,  for  defendants. 

MoRSB,  J.  The  defendants  pleaded  guilty 
in  the  Kalamazoo  circuit  court  to  an  infor- 
mation, charging  them  with  burglary,  on  the 
23d  day  of  July,  1888.  Thereupon,  after  a 
private  examination,  they  were  sentenced  to 
be  confined  in  the  state's  prison,  at  Jackson, 
at  bard  labor,  Meservey  for  the  period  of 
five  years,  and  Smith  for  the  same  time, 
from  and  including  the  day  of  sentence.  On 
the  next  day,  tlie  24th  of  July,  1888,  the  de- 
fendants were  iigain  brought  into  court,  and 
the  following  order  entered  in  each  case:  "In 
this  cause  it  appearing  to  the  court  that' the 
sentence  heretofore  pronounced  wns  imposed 
under  a  misapprehension  of  mnterial  facts 
existing  in  said  cause,  and  it  further  appear- 
ing that  said  respondent  has  not  yet  entered 
upon  the  terra  of  imprisonment  to  which  he 
was  sentenced,  and  that  no  part  of  the  judg- 
ment of  said  court  in  said  cause  has  been  in- 
flitted  upon  said  respondent,  it  is  ordered 
that  said  sentence  and  judgment  be,  and  the 
same  is  hereby,  vacated  and  set  aside. "  They 
were  then  resentenced,  Smith  for  nine  and 
Meservey  for  ten  years.  The  sentence  in 
Smith's  case,  as  enti'red  upon  the  court  jour- 
nal, reads  as  follows:  "The  People  of  the 
State  of  Michigan  vs.  William  t^mith.  Wiil- 
latn  Smith,  Ihe  respondent  in  this  cause,  hav- 
ing: been  upon  his  plea  of  guilty  duly  convicted 
or  the  crime  of  brealcing  into  a  shop  in  the 
night-time,  as  appears  by  tlie  record  thereof, 
anil  having  been  on  motion  of  the  prosecut- 
ing attorney  brought  to  the  bar  of  the  court 
for  sentence,  and  having  thore  been  asked  by 
the  court  if  he  had  anything  to  say  why  judg- 
ment should  not  be  pronounced  against  him, 
and  alleging  no  reason  to  the  contrary,  and 
the  judge  (rf  the  court  having  become  satis- 
fled  atter  such  investigation  as  he  det-med 
necessary  for  that  purpose  respecting  the  nal- 
uri!  of  the  case  and  circumstances  or  said 
p!<!a  that  the  same  was  ma^le  freely,  with  full 
knowledge  of  the  accusation  against  him,  and 
without  any  undue  influence,  therefore,  it  is 


'  ordered  and  adjudged  by  the  court  now  here 
that  the  said  William  Smith  be  confined  in 
the  state's  prison  at  Jackson  at  hard  labor 
for  the  period  of  nine  (9)  years  from  and  In- 
cluding this  day."  .And  the  same  in  Meser- 
vey's  case,  except  title  of  cause  and  number 
of  years  of  imprisonment.  Under  these  sen- 
tences the  respondents  are  now  conflned  in 
the  state's  prison  at  Jackson. 

It  is  claimed  by  the  counsel  for  respond- 
ents In  this  court  that  the  sentences  last  pro- 
mulgated are  erroneous,  illegal,  and  void; 
that  the  original  sentences  had  gone  into  ef- 
fect; and  that  the  circuit  judge  had  no  power 
or  authority  to  alter  them  after  they  had  so 
gone  into  effect.  And  that,  having  vacated 
them,  the  cases  stood  as  if  there  bad  been  no 
sentences  passed,  and  there  should  have  been 
no  further  proceedings  in  the  cases  without 
having  the  respondents  plead  anew  to  the  in- 
formations; and  hence  that  the  resentences 
are  irregular  and  void  on  that  account,  and 
that  the  last  and  final  sentences  show  that 
tliey  were  sentenced  without  the  private  ex- 
amination required  by  law.  It  is  contended 
that  tlie  respondents,  for  these  reasons,  should 
be  released  from  imprisonment. 

The  record  shows,  as  signed  and  returned 
by  the  circuit  judge,  that  after  the  first  sen- 
tences the  respondents  were  "remanded  to 
the  county  jail  for  the  county  of  Kalama- 
zoo, in  the  custody  of  the  sheriff  of  said 
county,  to  be  taken  to  the  said  state's  prison 
at  Jackson.  And  afterwards,  late  in  the 
afternoon  of  said  23d  day  of  July,  said  re- 
spondents made  an  unsuccessful  attempt  to 
break  jail  and  escape  from  said  county  jail; 
and  on  the  following  morning,  to-wit,  on  the 
24th  day  of  July,  1888,  said  respondents 
were  by  order  of  said  circuit  judge  brought 
before  him  in  open  court  in  and  for  the 
county  aforesaid,  and  the  sentence  of  tlie 
said  23d  day  of  July  was  thereupon  by  bim, 
the  said  circuit  judge,  set  aside.  And  the 
said  circuit  judge  thereupon  declared  that 
the  case  of  the  respondents  thereupon  stood 
upon  a  plea  of  guilty,  and  after  asking  re- 
spondents and  their  counsel  if  they  had  any- 
thing to  say  why  sentence  should  not  be 
passed,  and  alleging  nothing  to  the  contrary, 
the  said  circuit  judge,  without  subjecting  re- 
spondents to  a  private  examination  or  hav- 
ing respondents'  plea  of  guilty  withdrawn, 
addressed  them,  saying,  in  substance,  tliat, 
from  what  he  had  known  of  them  since  im- 
posing the  original  sentence,  he  was  con- 
vinced that  he  had  dealt  with  the  case  too 
leniently,  and  he,  the  said  circuit  jud^e,  then 
and  there  resentenced  the  respondents,  as 
follows:  Kichard  Meservey  to  ten  years  in 
tlie  stale's  prison  at  Jackson,  and  William 
Smith  to  nine  years  in  the  state's  prison  at 
Jackson,  aforesaid, — to  which  resentence  of 
said  respondents,  and  all  the  proceedings  con- 
nected therewith,  counsel  for  respondents 
then  and  there  duly  excepted." 

It  is  claimed  by  the  counsel  for  respond- 
ents that  the  second  sentence  in  each  case 
was  imposed  by  the  judge  in  piinishiuent  of 
the  attempt  of  the  respondents  to  esciiua  jail. 
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And  the  return  of  the  circuit  judge,  or  the 
record  signed  by  bini,  bears  out  this  claim, 
aa  it  appeal's  that  he  addressed  the  respond- 
ents before  imposing  tlie  last  sentences,  stat- 
ing, in  substance,  tliat  he  was  convinced, 
from  what  he  had  Icnown  of  lliem  since  tlie 
original  sentence,  that  lie  had  dealt  too  leni- 
ently witli  tliem.  Tliis  we  are  satisfied  he 
had  no  power  to  do.  This  was  an  offense 
for  wliicti  they  could  not  be  sentenced  witli- 
out  a  conviction  on  a  trial  or  plea  of  guilty, 
and  the  action  of  the  circuit  judge  amounts 
to  this,  and  nothing  less:  tliat  Smith  is  sen- 
tenced to  Jackson  prison  for  four  years,  and 
Meservej  for  five  years,  for  an  attempt  to 
break  jail.  We  also  think  that  the  original 
sentences  bad  gone  into  effect,  and  that  one 
day  of  the  imprisonment  at  Jackson,  under 
the  sentences,  had  passed  at  the  time  the  or- 
der was  made  vacating  them.  The  circuit 
Judge  had  no  power  at  that  time  to  vacate 
the  sentences,  because  the  authority  over  the 
prisoners  had  passed  out  of  his  hands  by  his 
own  order.  This  is  not  the  case  of  amend- 
ing the  judgment  entry  in  accordance  with 
the  real  facto  taking  place  at  the  time  of  the 
sentence,  and  in  accordance  with  the  sen- 
tence as  originally  pronounced  by  the  court, 
as  was  the  case  in  People  v.  Bemis.  51  Mich. 
422, 16  X.  W.  Itep.  794.  Our  conclusion  is 
that  the  first  sentence  must  stand  in  each 
case,  and  that  the  respondents  are  legally 
confined  in  the  state's  prison  at  Jackson,  and 
legally  committed  there,  for  the  term  of  five 
years  from  and  including  the  23d  day  of 
July,  1888.  Let  it  be  certified  accordingly 
to  the  circuit  court  fur  the  county  of  Kalama- 
zoo, and  to  the  warden  of  the  state's  prison 
at  .Jackson.  The  orders  of  said  circuit  court 
made  on  the  24th  day  of  July,  1888,  vacat- 
ing the  sentences  of  July  23,  1888,  are  an- 
nulled and  set  aside,  as  are  also  the  sentences 
imposed  after  the  making  of  said  orders,  and 
on  the  24th  of  July.  1888. 

Long,  J.,  did  not  sit.    The  other  justices 
concurred. 


Peoflb  v.  Jacks. 
{Supreme  Court  of  Michiaan.    July  11, 1889.) 

LiKCBNT — ^Etidenoi  or  Other  Cbimss. 

1.  DefendaDt  was  tried  on  an  iDformatlon  cbargf- 

ing  him  In  the  first  count  with  the  larceny  of 

Koods  of  the  value  of  {68,  and  in  the  second  with 

receiving  stolen  goods.    It  appeared  that  stolen 

! foods,  belonging  to  six  different  persons,  were 
ound  in  his  rooms,  and  at  the  time  of  his  trial 
several  cases  of  larceny  and  burglary  were  pend- 
ing against  him.  The  prosecution  introduced  tos- 
timony  as  to  the  details  of  the  other  alleged  lar- 
cenies, under  claim  that  it  was  for  the  purpose  of 
proving  the  second  count  of  receiving  stolen 
goods,  though  the  first  count,  which  charged  the 
larceny,  alleged  that  the  goods  stolen  belonged  to 
one  person.  Held,  that  this  testimony  was  inad- 
missible, us  it  tended  to  provu  defundaut  to  be  a 
common  thief,  and  required  him  to  defend  against 
several  allos^cd  crimes  on  one  trial. 

3.  Refusal  to  charge  the  jury  that  they  could 
not  consider  testimony  of  other  larcenies' as  evi- 
dence of  the  larceny  alleged,  and  that  in  consider- 
ing the  tirst  count  of  the  information  they  had  no 
right  tu  consider  testimouy  of  any  other  offense, 
was  error. 
8.  It  was  not  necessary  for  the  prosecution  to 


prove  by  the  owner  or  the  person  having  posses- 
sion of  the  goods  that  they  were  taken  withoat  the 
owner's  consent,  as  that  might  be  proven  by  oth- 
ers having  a  knowledge  of  the  facts. 

4.  On  a  triid  of  an  information  charging  grand 
larceny,  it  is  not  error  to  find  the  defendant  guilty 
of  larceny. 

Exceptions  from  circuit  court,  Muskegon 
county;  Diceeruak,  Judge. 

J.  C.  McLaughlin,  Pros.  Atty.,  (FrancU 
Smith,  of  counsel,)  for  the  People.  F.  W. 
Cook,  for  defendant. 

Shebwood,  G.  J.  The  respondent  in  this 
case  was  tried  in  the  Muskegon  circuit  upon 
an  infurmatiun  charging  him  in  the  first 
count  with  the  larceny  of  household  goods 
to  the  value  of  $68,  and  in  the  second  count 
with  receiving  the  same  household  goods 
knowing  them  to  have  been  stolen,  and  was 
convicted  of  the  larceny  of  the  goods  (o  the 
value  of  S17.  The  case  is  now  l>efore  us  for 
review  on  exceptions  before  judgment.  The 
information  alleged  the  ownership  of  the 
property  in  Peter  Walker.  The  respondent 
was  at  the  time  of  bis  arrest  acting  in  the 
capacity  of  United  States  deputy-marshal, 
and  had  also  been  deputy-sheriff  more  than 
a  year  previous  thereto,  and  had  also  for 
some  time  previous  to  his  arrest  acted  as  a 
private  detective,  and  had  his  office,  consist- 
ing of  three  rooms,  in  Befenburg  block,  in 
the  city  of  Muskegon.  It  appears  from  the 
testimony  that  he  had  been  suspected  of 
nut  being  trustworthy  for  some  time  before 
bis  arrest,  and  that  his  rooms  had  been  broken 
open  and  the  goods  therein  examined,  and 
the  property  mentioned  in  the  information, 
with  that  of  six  other  persons,  was  found 
therein,  and  between  the  time  of  his  arrest 
in  this  case  and  the  trial  warrants  were  is- 
sued in  several  of  the  other  cases  charging 
him  with  burglary  and  larceny,  and  all  of 
which  were  pending  against  the  respondent 
at  the  time  of  his  trial  in  this  case.  Upon 
the  trial  it  Is  complained  by  respondent,  and 
we  think  correctly,  that  the  people  were  al- 
lowed, against  his  objection,  not  only  to  show 
the  presence,  general  description,  and  loca- 
tion in  defendant's  room  of  all  the  property 
alleged  to  have  been  stolen,  but  were  allowed 
to  go  into  all  the  details  of  each  larceny  al- 
leged to  have  been  committed  in  the  several 
suits  pending  against  respondent  for  sudi 
crime;  thereby,  as  was  claimed  by  defend- 
ant's counsel,  not  only  putting  before  the 
jury  the  fact  that  defendant  was  charged 
with  such  crimes,  but  every  fact  and  circum- 
stance which  the  prosecution  was  aide  to 
bring  forward  tending  to  show  defendant 
guilty  of  the  same,  and  thus  requiring  him 
to  defend  against  all  of  these  prosecutions  in 
oriler  to  show  his  innocence  of  the  crime  for 
which  he  was  placed  on  trial.  And  the  pro- 
priety and  correctness  of  these  rulings  by  the 
circuit  judge  constitutes  the  first  23  alleged 
errors  assij;ned  by  respondent,  and  each  of 
said  assignments  are  relied  upon. 

We  have  examined  all  of  these  assignitients 
of  error,  and  are  satistieU  ttie  circuit  judgt: 
allowed  counsel  to  go  too  far  in  examiuing 
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some  of  the  witnesses  in  regard  to  several  of 
the  charges  made  against  the  respondent  not 
included  in  tlie  infoimaliun.  He  could  be 
beU  to  respond  only  to  the  charges  contained 
in  the  inlonuation.  lie  was  not  called  upon 
to  prepare  to  meet  any  other,  it  is  true  this 
testiuiony  was  put  in  under  the  second  count 
in  the  information,  which  was  for  receiving 
stolen  goods  knowing  them  to  be  stolen,  and 
that  he  was  not  found  guilty  under  this 
count,  and  therefore  it  is  claimed  tlie  re- 
spondent could  not  be  prejudiced  by  it. 
This,  i)owever,  we  do  not  thinli  is  the  cor- 
rect view  to  be  taken  of  the  case.  He  was 
in  the  other  count  charged  with  having  stol- 
en of  one  Feter  Walker  tlie  same  property, 
— one  sofa,  four  chairs,  and  one  stand.  This 
WHS  the  only  charge  of  larceny  made  against 
him  in  the  information.  The  testimony  ob- 
jected to,  and  which  was  received  by  ti>e 
court,  tended  to  make  him  a  common  thief, 
and  of  the  class  of  goods  of  which  the  Jury 
found  him  guilty  of  stealing.  This  could 
hardly  have  failed  to  impress  the  jury  most 
strongly  against  the  prisoner,  upon  the 
-charge  in  the  first  count;  and  it  would  be 
impossible  for  us  to  say  that  the  subsequent 
charge  of  the  court,  to  the  effect  that  the  ob- 
jectionable testimony  could  only  be  taken 
into  account  in  consitlering  the  second  charge, 
entirely  removed  such  impression,  or  to  what 
extent  the  rights  of  respondent  were  preju- 
dicied  thereby,  and  in  such  case,  as  this  court 
baa  had  occasion  to  say  heretofore,  the  rule 
of  safety  retjuires  that  a  verdict  obtained 
under  such  circumstances  should  not  be  al- 
lowed to  stand  against  the  respondent.  Peo- 
ple v.  Jenness,  5 Mich.  3U5;  Liglitfoot  v.  Peo- 
ple, 16  Mich.  507.  See,  also,  Coleman  v. 
People,  55  N.  Y.  81 ;  Copperman  t.  People, 
56  N.  Y.  691;  State  v.  Lapage,  57  N.  H.  279; 
People  V.  Pierpont,  1  Wheeler,  Crim.  Cas. 
139. 

It  was  also  claimed  by  counsel  for  respond- 
ent tliat  the  court  should  have  directed  a  ver- 
dict for  respondeut  on  the  ground  that  it  did 
not  appear  in  the  people's  evidence  (and  there 
was  no  other  given  in  the  case)  that  the  guods 
charged  to  have  been  stolen  were  not  tal<en 
by  the  consent  of  the  owner;  that  neither  (he 
owner  nor  the  person  having  them  in  charge 
at  the  time  they  are  alleged  to  have  been 
stolen  were  sworn  in  the  case.  It  is  claimed 
these  men  knew  what  the  facts  were  upon 
this  point,  and  that  they  should  have  been 
sworn ;  tind  counsel  for  respondeut  has  called 
our  attention  to  the  cases  of  State  v.  Morey, 
2  Wis.  494;  State  v.  Moon,  41  Wis.  684;  also 
to  Wilson  V.  Stiite,  12  Tex.  App.  481;  Er- 
skine  v.  Sfcite,  1  Tex.  App.  405;  Porter  v. 
aUite,  1  Tex.  App.  394;  and  Jackson  v.  State, 
7  Tex.  App.  863, — to  sustain  this  position. 
We  think  the  fact  of  non-consent  to  the  tak- 
ing may,  however,  be  proved  by  any  other 
person  having  knowledge  of  the  facts,  as 
well  as  by  the  owner  or  tlie  person  having 
control  of  the  property  at  the  time,  or  by 
facts  and  circumstiinces  which  sufficiently 
sati-sfy  the  jury  that  tlie  property  was  feloni- 
ously taken.    We  think  there  was  evidence 


sufficient  in  the  case  to  be  submitted  to  the 
jury  upon  that  subject,  and  the  court  coin- 
m.tted  no  error  in  so  doing.  The  jury  found 
specially  upon  the  point,  and  it  was  against 
the  prisoner. 

The  refusal  to  give  several  requests  of  the 
respondent  to  charge  is  also  complained  of, 
and  we  are  asked  to  consider  these,  and  his 
counsel  in  making  his  requests  to  charge 
asked  the  court  to  give  the  following,  among 
others:  "(5)  In  considering  tlie  testimony, 
the  jury  are  not  at  liberty  to  consider  any 
testimony  of  other  larcenies  than  that  alleged 
in  the  information  in  this  case,  as  any  evi- 
dence of  the  larceny  so  alleged,  or  as  making 
it  more  probable  that  the  larceny  for  which 
the  respondent  is  being  tried  was  committed 
by  him.  The  respondent  is  on  trial  only  for 
the  offense  charged  in  the  information,  and 
he  can  be  convicted  only  upon  the  evidence 
of  the  offense  so  charged,  and  not  upon  evi- 
dence of  some  other  offense.  (6)  I  charge 
you  that,  in  arriving  at  your  verdict,  as  to 
the  guilt  or  innocence  of  the  respondent  upon 
the  first  count  in  the  information,  you  have 
no  right  to  consider  any  testimony  as  to  any 
other  offense  than  the  one  so  charged."  We 
have  looked  through  the  charge  given  by  the 
court  carefully,  and  we  think  these  two  re- 
quests should  have  been  given  in  the  lan- 
guage asked.  The  importance  of  these  espe- 
cially appear  when  it  is  seen  the  jury  ac- 
quitted the  respondent  on  the  second  count 
in  the  information.  They  were  not  in  fact 
given;  neither  do  we  think  the  substance  of 
them  was  given  in  the  other  parts  of  the 
charge,  and  the  refusal  must  be  regarded  as 
error. 

The  jury  liaving  found  the  respondent 
guilty  of  the  larceny,  and  of  a  much  lower 
grade  than  that  charged,  subjecting  him  to 
a  much  smaller  penalty  than  they  might  have 
done,  should  be  no  cause  for  complaint  by 
the  respondent.  The  assignment  of  error  up- 
on this  branch  of  the  case  cannot  be  sus- 
tained. We  do  not  fail  to  observe  the  point 
made  that  upon  the  testimony  the  offense 
should  have  been  grand  larceny  or  nothing. 
The  lesser  offense  is  included  in  the  greater, 
and  the  offense  being  of  the  same  character, 
only  differing  in  grade,  and  the  court  hav- 
ing jurisdiction  in  both,  there  can  be  no  good 
reason  for  not  convicting  of  that  of  wliich 
the  respondent  was  guilty.  If  this  were  the 
only  qufstion  in  the  case,  but  for  the  errors 
noted  the  verdict  must  be  set  aside,  and  a 
new  trial  granted.  We  find  no  other  errors 
in  the  record.    The  other  justices  concurred. 


BURKK  c.  Clixbt. 
(Supreme  Court  of  Michigan.    June  21, 1889.) 
Appeal  from  circuit  court,  Wayne  county; 
HosMER,  Judge. 

James  H.  Pound,  for  appellant.    Palmer 
eft  Palmer,  for  appellee. 

Champlin,  J.     The  bill  is  filed  to  correct 
the  description  in  a  deed  executed  about  the 

8th  day  of  February,  1877.    Burke  and  j 
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by  had  for  several  years  prior  to  1877  been  in 
partnership  in  the  manufacture  and  sale  of 
brick.  They  had  purchased  and  jointly 
owned  lots  10  and  11  of  part  of  private  claim 
No.  719.  platted  into  lots  by  Colin  Campbell 
in  1866  as  part  of  the  estate  of  Edward  Mar- 
tin. On  the  westerly  side  of  the  plat,  extend- 
ing past  the  lots  in  question,  is  a  right  of  way 
30  feet  wide.  Lots  10  and  11  are  each  marked 
upon  the  plat  as  containing  fls  e  acres,  the  ex- 
terior lines  being  marked  as  440.22  feet  by 
495  feet.  There  can  be  no  doubt  but  that 
the  right  of  way  is  included  in  the  area  of 
the  lots.  The  township  authorities,  after  the 
platting,  laid  a  highway  along  the  westerly 
side  of  the  plat  66  feet  in  width,  the  center 
line  whereof  was  the  westerly  boundary 
line  of  the  plat,  which  road  is  known  and 
called  ihe  "Martin  Road."  The  parties  car- 
ried on  their  partnership  business  on  lots  10 
and  11,  and  had  erected  buildings  and  sheds 
thereon.  Mr.  Burke  occupied  a  house  locat- 
ed on  lots  10  and  11.  Upon  the  dissolution 
the  firm  were  unable  to  agree  upon  a  division 
of  the  clay-beds  and  otiier  property,  and  they 
amicably  agreed  upon  Messrs.  John  Greusel 
and  Conrad  CUppert  to  make  a  division  for 
them.  Upon  looking  the  matters  up  they 
found  that  Mr.  Burke  had  put  into  the  part- 
nership more  money  than  Mr.  Clixby  had, 
and  to  compensate  him  for  that  they  sward- 
ed and  the  parties  agreed  that  Mr.  Clixtiy 
should  give  to  Mr.  Burke  a  deed  of  an  undi- 
vided acre  of  land  where  Mr.  Burke's  house 
stood.  They  measured  from  the  sontlierly 
line  of  lot  11,  northerly  along  the  east  line  of 
the  Martin  road,  411  feet,  and  stuck  a  stake 
in  the  easterly  side  of  the  road  as  a  starting 
point,  and  the  acre  was  to  be  130  feet  wide, 
and  extend  far  enough  northerly  along  the 
easterly  side  of  the  Martin  road  to  make  one 
acre  of  land.  Burke  immediately  caused  a 
survey  of  the  acre  tract  to  be  made,  and  the 
surveyor  employed  furnished  a  description, 
as  follows,  viz.:  "Beginning  at  a  stake 
standing  in  the  easterly  line  of  the  Martin 
road,  (so  called,)  411  feet  from  the  southerly 
Une  of  lot  number  eleven,  (11,)  of  the  north- 
Oitst  part  of  private  claim  number  719,  ac- 
cording to  the  recorded  plat  thereof  in  the 
register  of  deeds'  office  for  the  county  of 
Wayne,  in  Liber  I  of  Piats,  page  163,  on  a 
course  of  north,  81  degrees  west;  thence 
along  the  easterly  line  of  the  Martin  road 
north,  31  degrees  west,  three  hundred  and 
thirty-four  feet,  to  a  stake;  thence  north,  59 
degrees  east,  one  hundred  and  thirty  feet,  to 
a  stake;  thence  south,  31  degrees  east,  three 
hundred  and  thirty-five  feet,  to  a  stake; 
thence  south,  59  degrees  west,  one  hundred 
and  thirty  feet,  to  the  place  of  beginning." 
He  then  caused  to  be  prepared  a  warranty 
deed,  intending  to  embrace  therein  the  above 
description,  but  the  scrivener  by  mistake 
omitted  the  north  and  east  course  and  dis- 
tances, and  said  deed  contained  the  following 
degcriuiion:   "IJeginning  at  a  stake  standing 


in  the  eastern  line  of  the  Martin  road,  fso 
called,)  four  hundred  and  eleven  (411)  feet 
from  the  southern  litie  of  lot  number  11  of  the 
north-east  part  of  private  claim  number  719, 
according  to  the  recorded  plat  thereof  in  the 
register  of  deeds'  office  for  the  county  of 
Wayne,  in  Liber  I  of  Plats,  page  163,  on  a 
course  Of  north,  31  degrees  west,  (and  being 
33  feet  east  of  the  western  line  of  said  lot  11;) 
thence  along  the  eastern  line  of  the  Martin 
road  north,  31  degrees  west,  335  feet,  to  a 
stake;  thence  soutli,  59  degrees  west,  130 feet, 
to  the  place  of  beginning,  containing  one 
acre."  The  deed  was  executed  on  the  9th  of 
February,  1877,  by  defendant,  Clixby,  and 
wife,  and  delivered  to  plaintiff.  The  lot  was 
staked  out  by  the  survey,  and  has  been  fenced 
and  occupied  by  complainant  and  his  gran- 
tees ever  since.  The  mistake  was  not  dis- 
covered until  a  short  time  before  the  bill  was 
filed.  The  defendant  was  requested  to  exe- 
cute another  deed  to  correct  the  mistake,  and 
he  refused  to  execute  a  deed  making  the  west 
boundary  the  east  line  of  the  Martin  road, 
but  signified  his  willingness  to  executea  deed 
of  one  acre,  making  the  center  linn  of  the 
Martin  road  the  west  boundary.  The  only 
dispute  between  the  parties  is  whether  the 
west  boundary  of  the  acre  should  be  the  west 
line  of  the  plat,  which  is  the  center  of  thfl 
Martin  road,  or  the  east  line  of  the  Martin 
road.  Thecourt  below  decreed  that  the  east 
line  of  the  Martin  road  was  the  correct  line, 
according  to  the  agreement  and  intent  of  the 
parties,  and  we  are  satisfied  beyond  a  doubt 
that  the  circuit  court  was  correct.  The  de- 
cree of  the  circuit  court  must  be  affirmed, 
with  costs  of  this  court. 

Sherwood,  C.  J.,  and  Lono,  J.,  did  not 
sit.    The  other  justices  concurred. 


Jacobs  «.  Beeton. 
(Swprem*  Caart  of  il.iivn.etota.    ZxiSj  16, 1889.) 

Appeal  from  district  court,  Olmsted  coun- 
ty; Start,  Judge. 

Chas.  C.  Willson,  for  appellant.  Thos. 
Spillane  and  W.  Logan  Brackenridge,  for 
respondent. 

Per  Curiam.  We  are  of  opinion  that 
there  was  sufficient  evidence  to  justify  the 
findings  of  the  trial  court,  and,  tiiis  being 
the  only  question  in  the  case,  the  judgment 
is  affirmed. 


Hall  v.  HtnrrER  et  at. 
{Supreme  Court  of  Mlimeaota.    July  15,  1839.) 

Appeal  from  municipal  court,  city  of  Du- 
luth;  Jacques.  Special  Judge. 

Ensign,  Cash  ib  WilliaTna,  for  appellants. 
H.  8.  Merwin,  for  resiionUent. 

Per  Curiam.  The  evidence  was  snffloient 
to  justify  the  findings  of  the  trial  court,  and 
therefore  the  order  denying  a  new  trial  naust 
be  affirmed. 
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Kon.    ▲  «t«r  (*)  Indicaftes  that  the  caa«  refvrred  to  Is  anvoUtad. 


Abandomueut. 

Of  homestead,  see  HomcHead,  11-H 

ABATEMENT   AND  BEVIVAL. 

Pies  ia  abatement,  see  RepUmln,  1. 

Objection  to  jiu-lsdiotion. 

1.  Questions  affecting  the  jarlsdlotlon  of  the 
trial  oonrt  nay  be  raised  for  the  first  Ume  in  the 
appellate  court.— Murry  t.  Burris,  (Dak.)  85. 

Death  of  party. 

2.  The  fact  that  the  proeeedion  In  an  action,  at 
the  time  of  the  death  of  one  of  the  parties,  do  not 
show  that  the  action  sunrlTes,  does  not  defeat  the 
right  to  continue  it  in  favor  of  or  against  the  rep- 
resentatlvo  of  the  deceased,  If  the  cause  of  action 
in  fact  survlTes.— Flumer  v.  McDonald  Lumher 
Co.,  (Wis)  930. 

3.  iliere  bein^  no  special  statutory  provision  in 
Wisconsin  limiting  the  riKbt  to  rerlve  an  action, 
where  plaintiff  has  died  before  serving  bis  com- 

ftlaint,  to  one  year,  the  court  will  not  make  such  a 
imitation,  espeeiany  since,  by  Rev.  St.  jt  &S11,  de- 
fendant can  expedite  the  proceedings,  if  he  thinlcs 
plaintiff's  representative  Is  dilatory.— Id. 

4.  Any  oomplaint  mode  b>y  the  ra|M«a«ntotiv«  of 
»  deceased  plaintiff,  though  it  be  the  flrat  fllod 
In  the  a«:tioD,  is  a  supplcmeutol  oomi^nts  withis 
the  meaning  of  Rev.  St.  Wis.  j  :JtJ08,  aotkoruiliff  00- 
tions  to  be  revived,  on  motion,  witUn  one  year 
from  the  death,  etc,  *'or  afterwards,  on  a  supple- 
mental complaint. " — Id. 

Abstracts. 

Of  record  on  appeal,  see  Appeal,  17-37. 

Acceptance. 

By  assignee,  see  A»akiHm*rit  for  Benefit  of  Cred- 
itors, 8, 8. 
Of  bills,  see  NegotUible  Itutrumciita,  0,  T. 

Accident  Insurance. 

Bee  Insurance,  81-37. 

Accommodation  Paper. 
See  Negotiable  Instruments,  9, 10. 

Accomplices. 

Srldence  of,  see  Criminal  Lav,  IB. 

Accord  and  Satisfaction. 

See  Compromise;  Payment!  Release  and  Dls- 

charge. 

Account. 

Setween  partners,  see  PnrinersMp,  0-18. 

Boolcs  of,  see  Evidence,  10-28. 

Of  guardian,  see  Quardlan  and  Ward,  9l 


Acknowledgment. 

Of  debt,  see  Limitatlnn  of  AiAians,  10. 
V.42K.W.— 72 


ACTION. 

Abatement  of,  see  Abatement  and  Revival,  %-4. 
Against  corporations,  see  Corporations,  18. 

sheriff,  see  SlicrlffH  and  Constaitles,  3-4. 

By  agent,  see  Principal  nnd  Agent,  19. 

executors,  etc.,  see  Executors  and  Adminit- 

trntora,  11-13. 
infant,  see  Infrmcy,  3-i. 
Por  negligence,  see  Br((Jops,8-6;  Carriers;  Borse 
and  Utreet  Rallrodda;  Master  and  Serv- 
ant; MirnlcipalCorporattutu;  NegUa^nce; 
Railroad  Ctmpanios,  15-47. 
prioe  of  goods  sola,  see  Sale.  1S-S3. 
Linutation,  see  XimitaMnn  of  AotUmt. 
Oo  cotttraota,  see  Contracts,  15-88. 
injunction  bond,  see  injunction,  6. 
insurance  policies,  see  J7t«i(ra7ice,  lt-$tk 
judgments,  see  Judgment,  40,  41. 
negotiable  in•trBB>entl^  see  Jitgolfable  Instrvr 
vteiit ,  13-18. 
Particular    actions,   see  Assumpttt;    Dcttmie; 
Ejectment;  Forcible  Entry  nnd  Detainer;  Re- 
plevLn;  Trtspnes;  Trover  and  Conversion. 
Parties  to,  see  Pnrtles. 
Pleading,  see  Pleading. 
Practice,  see  Practice  to  -Civil  Cases. 
To  quiet  title,  see  Quieting  Title,  1. 

remove  obstructions,  see  Highways,  19. 
set  aside  conveyaooe,  see  fraudulent  Convey- 
ances, 10. 

Waiver. 

An  unauthorized  agreement  was  made  in  the 
name  of  plaintiffs  to  convey  certain  timtier  land 
to  defendant  L.,  by  which  L.,  on  depositing  a  por- 
tion of  the  purchase  price,  was  to  nave  the  privi- 
lege of  cutting  300,000  feat  of  timber  during  the 
season  of  1881.  During  that  and  the  following 
season  L.  cut  and  sola  to  the  other  defendants, 
who  supposed  he  owned  it,  a  much  greater  quanti- 
ty of  timber  than  the  2u0,000  feet.  Thereafter, 
with  full  knowledge  of  all  the  facts,  plaintiffs  rati- 
fied the  contract  with  L.,  tendered  a  deed,  received 
the  amount  deposited,  and  foreelesed  their  lien  for 
the  uapaid  purohase  price.  Held,  that  such  rati- 
fication and  enforoement  of  their  contract  rights 
amounted  to  a  waiver  of  plaintiffs'  right  of  ocUon 
in  tort  for  the  excessive  cutting  of  uie  Umber.— 
Warren  v.  Landry,  (Wis.)  £47. 

AdjotQlng  Land-Owners. 

See  Boundnrlts. 

Administrators. 

See  Executors  and  Administrators, 

Admiralty. 

See  Slilpplng. 

AdmiBslona. 

See  Criminal  Law,  18-14. 

ADULTERY. 


Pleading  and  evidence. 

1.  Upon  an  indictment  for  adultery  it  need  not 
be  alleged  in  the  indictment,  nor  proved  on  the 

(1137) 
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trial,  that  the  prosecution  was  commenced  on  the 
complaintof  the  husband  or  wife.— State  V.  Bi-eoht, 
(Minn.)  608. 

2.  It  is  not  essential  that  the  offense  be  proved 
as  of  the  day  named  in  the  indictment.— Id. 

8.  It  is  competent  to  prove  the  situation,  droum- 
Btances,  and  opportunities  of  the  parties  to  the  of- 
fense.—Id. 

ADVEBSE  POSSESSION. 

See  Quieting  TUle,  1. 

Between  co-tenants,  see  Tetiancy  in  Common  and 

Joint  Tenancy,  1,  3. 
Of  highway,  see  Hiyhwnyg,  13. 

water-rights,  see  Waten  and  Water-Couraea, 
1.3. 

Evidence  of. 

1.  Acts  of  notoriety,  such  as  building  a  fence 
around  the  land,  entering  upon  it  and  making  im- 
provements thereon,  and  the  payment  of  taxes  on 
the  land,  ai-e  sufficient  to  constitute  adverse  pos- 
session.— Tourtelotte  v.  Pearoe,  (Neb.)  916. 

Impairment  of  rigbts  by  possessor. 

'i.  One  who  is  in  the  adverse  possession  of  land 
does  not  impair  his  right  to  rely  upon  the  statute 
of  limitations  by  purchasing  a  certificate  of  the 
sale  of  the  land  for  taxes,  and  receiving  and  re- 
cording a  tax-deed  therefor. — Griffith  t.  Smith, 
(Neb.)  749. 

Advice  of  Counsel. 

See  Malidout  Prosecution,  3. 
Affidavit. 

For  attachment,  see  Attachment,  3-& 

In  replevin,  see  Replevin,  S. 

Taken  before  olerk,  see  Criminal  Law,  3. 

Affirmance. 

See  Appeal,  53-55. 


See  Dlivorce,  4. ' 


Alimony. 


ALTERATION  OF  INSTBTT- 

MENTS. 

Presumption    of  validity  —  Burden   of 
proof. 

1.  Where  an  interlineation  or  erasure  is  appar- 
ent on  the  face  of  an  instrument,  the  presumption 
of  law  is  that  it  is  a  legitimate  part  of  the  instru- 
ment, and  was  made  prior  to  its  execution,  and  the 
burden  is  on  the  maker  to  show  that  it  was  altered 
aft«r  delivery.  Proof  of  the  maker's  signature  Is 
prtnia/acie  evidence  that  the  instrument  written 
over  it  Is  his  act,  and  this  will  stand  as  binding 
proof,  unless  the  maker  can  rebut  it  by  evidence 
that  the  alteration  was  made  after  delivery. 
When,  by  whom,  and  with  what  intent,  the  alte'r- 
tion  was'made,  should  be  submitted  to  the  jury  as 
questions  of  fact  upon  all  the  evidence,  both  in- 
triusic  and  extrinsic. — Wilson  v.  Hayes,  (Minn.) 
4«7. 

2.  The  same  rule  applies  to  negotiable  promis- 
sory notes  as  to  other  instruments.— Id. 

Batification — Consideration. 

3.  Where  the  holder  of  a  promissory  note  makes 
•  fraudulent  alteration,  amounting  in  law  to  a  for- 
gery, destroying  the  instrument  and  extinguishing 
the  debt,  a  subsisquent  assent  by  the  maker  to  sncn 
alteration,  without  any  new  consideration,  will  not 
create  any  liability  on  the  note  as  altered  in  favor 
of  the  holder  who  made  the  fraudulent  alteration. 
—Id. 

Amendment. 


Of  information, 
tlim,  8. 
pleading,  see  Pleading,  14, 


Indictment  and  Informor 


ANIMALS. 

stock-killing   cases,   see   Railroad   Companiet, 

35-38. 
Trespass  by,  see  Trespass,  1. 

Vicious  animals. 

1 .  Plaintiff,  a  woman,  while  standlngon  abridge, 
was  thrown  over  the  railing  by  a  passing  bulL 
Held,  that  she  was  not  guilty  of  gross  negligence 
in  not  going  off  the  bridge  when  she  first  saw  the 
bull  coming. — Bamum  v.  Terpenning,  (Hich.)  967. 

2.  Where  defendants  knew  that  the  bull  was 
wild,  and  bad  been  told  it  was  safer  to  lead  him  by 
a  ring  in  his  nose,  but  tied  him  head  and  foot,  it 
was  for  tlie  jury  to  determine  whether  defendants, 
were  guilty  of  negligence  in  driving  him  on  the 
highway,  though  the  bull  had  never  attacked  any 
one  before. — Id. 

8.  In  such  case  it  was  proper  to  instruct  that 

Elaintiff  could  recover  if  her  conduct  was  reasona- 
ly  prudent,  though  the  bull  had  never  been  vicious 
before,  and  the  driver  did  not  know  he  was  vicious, 
but  knew  the  ordinary  propensities  of  the  animal, 
if  the  jury  found  that  the  manner  of  driving  the 
bull  was  negligent. — Id. 

Trespassing  animals — Distress. 

4.  Code  Iowa,  %%  1458,  1454,  provide  that,  when 
trespassing  animals  are  distrained,  notice,  in  order 
to  give  the  township  trustees  jurisdiction  to  assess 
the  damages,  shall  be  given  to  the  owner,  and  such 
owner  shall  include  the  person  having  present  pos- 
session of  the  stock,  and  the  person  having  charge 
of  the  same,  as  well  as  the  person  having  the  legal 
title.  Held,  that  notice  to  the  person  having 
charge  of  a  mare  so  distrained,  and  to  the  person 
having  charge  of  the  farm  on  which  the  mare  was 
kept,  of  the  distraint,  and  of  a  notice  to  the  trus- 
tees, was  sufficient.— Lyons  V.  VanGorder,  (Iowa,) 
600. 

Estrays. 

5.  An  animal  is  not  an  estray  where  the  person 
distraining  it  for  trespassing  knew  who  had  charge 
of  it,  and  where  it  was  kept,  but  did  not  know 
which  of  two  persons  owned  it.— Id. 

Answer. 

See  PIe<i<2(n0, 8,  9. 

Antenuptial  Contracta. 

See  Hwiband  and  Wife,  6,  6. 
APPEAIi. 

L   APPELLJlTB  JUKISDICTIOII. 

IL  Rbqcisites. 

III.  Phacticb. 

IV.  Kbvibw. 
V.  Decision. 

See,  also,  Certtorarl;  Exceptions,  Bill  of;  l^ew 

Trial. 
By  village  as  prosecutor,  see  Criminal  Lave,  30. 
From  dissolution  of  attachment,  see'.^tt(i<!hmeiit,  8. 
order   punishing   for   contempt,    aee    Von- 
tempt,  3. 
Proceedings  on  appeal,  see  Eminent  Itomatn, 
18-14. 

L  Afpbu:.itb  Jdbisdictioii. 

By  executor. 

1.  Where  a  will  gives  the  executor  a  power  of 
sale  of  land  he  has  a  right  of  appeal  from  an  or- 
der disapproving  and  setting  aside  (i  sale  made 
under  the  power. — In  re  Bagger's  Estate,  (Iowa,) 
689. 

By  gamiBbee. 

2.  Under  (Sen.  St.  Minn.  1878,  a  86, 1 197,  and  Sn. 
Laws  1881,  c.  407,  a  separate  appeal  to  the  mnmc^ 
ipal  court  of  the  cit^  of  St.  Paul  may  be  taken  bv 
a  garnishee  from  a  jud^entagainst  him  remdervii 
by  one  of  the  city  justices,  and  such  right  of  ap- 
peal is  not  dependent  upon  the  removal  by  appe.il 
of  the  j  udgment  in  the  principal  actipii.^Alt>ach  tea 
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T.  Chicago,  St.  P.  &  K.  C.  Ry.  C!o.,  (Minn.)  86; 
Richter  v.  Trask,  (Minn.)  OT. 

Appealable  order. 

3.  Under  the  Minnesota  statutes,  an  order  made 
by  the  district  court,  which  simply  discharge*  a 

famishee  after  examination,  is  an  appealable  or- 
er.— McConnell  v.  Rolcness,  (Minn.)  589. 

Jurisdictional  amount. 

4.  Code  Iowa,  {  SITS,  provides  that  no  appeal 
shall  be  taken  to  the  supreme  court  in  any  cansein 
which  the  amount  in  controversy,  as  shown  by  the 
pleadings,  does  not  exceed  SlOO,  unless  the  trial 
judge  certifies  that  some  question  of  law  is  in- 
volved, etc.  Held,  that  the  amount  In  controversy 
must  be  determined  from  the  pleadings  alone;  that 
it  must  be  possible,  consistently  witb  the  plead- 
ings, to  render  judgment  against  one  of  the  par- 
ties for  more  than  $1U0;  and  that  where  plaintiff's 
claim  of  about  970  is  admitted,  with  the  exception 
of  two  or  three  dollars,  and  defendant  puts  in  a 
counter-claim  of  only  $109,  the  case  is  not  appeal- 
able without  a  certificate.— Buckland  v.  Shepbard, 
(Iowa,)  811. 

5.  Where  apetltion  to  subject  premises,  on  which 
intoxicating  liquors  have  been  unlawfully  kept,  to 
tbe  payment  of  the  fine  for  the  violation  of  the 
law,  and  costs,  alleges  that  the  defendant  in  the 
prosecution  was  fined  tlOO,  and  the  costs  taxed  at 
(8.70,  and  that  both  the  fine  and  costs  are  unpaid, 
the  amount  in  controversy  exceeds  SlOO,  as  the 
Iowa  statute  authorizes  the  same  ruling  with  re- 
spect to  costs  as  it  does  with  respect  to  the  fine. — 
Sutev.  HcCuUocb,  (Iowa,)  867. 

6.  Where  the  amount  in  controversy  is  less  than 
tlOO,  and  there  is  no  certificate  of  tbe  trial  judge, 
as  provided  by  Code  Iowa,  |  8173,  the  supreme 
court  has  no  juridlction.  —  Wilcox  v.  Chlzum, 
(Iowa,)  686. 

Interest  in  real  estate  involTed. 

7.  Where  plaintitT  and  one  of  the  defendants 
each  claim  title  to  the  land  in  question,  and  seek 
to  be  quieted  therein,  the  case  "involves  an  inter- 
est in  real  estate, "  and  other  controversies  inci- 
dent to  the  teain  issue,  though  not  of  themselves 
relating  to  the  title,  mast  follow  the  appeaL — 
Jones  V.  Blumenstein,  (Iowa,)  821. 

n.  RaqinstTBS. 
In  general. 

8.  Where  an  abstraot  contains  no  reference  to  an 
appeal  or  anbiDission  of  the  case  to  the  supreme 
court,  the  latter  has  no  jurisdiction,  though  argu- 
ment* of  counsel  are  on  file.— Whiten  v.  Fuller, 
(Iowa,)  BOO. 

CertUloate  of  importance. 

9.  An  appeal  brought  before  the  supreme  court 
on  the  certificate  of  the  ^rial  judge,  that  the  opin- 
ion of  the  supreme  co^rt  is  desired  on  a  certain 
point,  will  not  be  dismissed  on  the  ground  that  the 
certificate  was  not  signed  at  the  time  of  the  over- 
ruling of  the  motion  for  a  new  trial,  when  it  ap- 
pears that  such  certificate  was  signed  five  hours 
after  such  motion  was  passed  upon,  and  on  the 
same  dav. — Courtright  v.  Singer  Hanufg  Co., 
(Iowa,)  807. 

10.  A  certificate  of  a  cause  by  a  trial  judge  to 
the  supreme  court,  for  the  determination  by  the 
latter  of  questions  of  law  therein  involved,  which 
recites  the  ultimate  facts  established  by  the  evi- 
dence upon  which  tbe  questions  certified  depend, 
the  completeness  of  the  statement  not  being  ques- 
tioned, 18  not  open  to  the  objection  that  it  shows 
that  there  was  a  conflict  in  the  evidence,  and  states 
conclusions  of  the  court  as  to  the  facts  found. — 
Winelander  v.  Jones,  (Iowa,)  883. 

Time  of  taking. 

11.  On  petition  by  defendant  to  vacate  a  default 
judgment,  and  for  a  new  trial,  the  petition  for 
neur  trial  was  founded  on  fraud  practiced  by  the 
successful  partv  in  obtaining  the  judgment,  and  on 
unavoidable  misfortune  preventing  the  petitioner 
from  defending,  as  authorized  by  Code  Iowa, 
t  8164,  subda.  4,  7.  Held,  that  the  fact  that  the 
appeal  from  the  order  striking  the  petition  from 
tbe  files  was  not  taken  within  six  months  from  the 


rendition  of  tbe  default  judgment  was  immaterial, 
as  that  judgment  was  not  involved  in  the  appeal 
in  tbe  sense  that  the  appeal  was  taken  directly 
from  it.— Wishard  v.  McKeil,  (Iowa,)  578. 

Parties — Notice.  , 

12.  Where,  in  an  action  on  a  fire  insurance  pol- 
icy, a  mortgagee,  to  whom,  by  the  terms  of  the 
policy,  any  loss  is  payable  as  the  interest  of  such 
mortgagee  may  appear,  is  made  a  party  defend- 
ant, having  failed  to  join  as  plaintifF,  an  appeal 
from  a  judgment  in  favor  of  the  plaintiff  will  be 
dismissed,  where  such  mortgagee  does  not  join  in 
the  appeal,  and  no  notice  of  appeal  is  served  on 
him.— Day  v.  Hawkeye  Ins.  Co.,  (Iowa,)  812. 

III.  Practice. 

Failure  to  file  brief  or  argument. 

15.  Where  no  brief  or  argument  on  the  merits  is 
filed  or  submitted  by  either  party  on  api>eal,  it  will 
be  presumed  that  the  appeal  is  abandoned,  and  the 
decree  of  the  court  beluw  will  be  aSirmed. — Ray- 
nor  V.  Raynor,  (Iowa,)  184. 

Beoord. 

14.  Affidavits  used  in  the  district  court  will  not 
be  considei-ed  in  the  supreme  court  in  error  pro- 
ceedings, unless  made  part  of  the  record,  which 
can  ordinarilv  be  done  only  bv  means  of  a  bill  of 
exceptions.  Walker  v.  Luti,  14  Neb.  274,  15  N.  W. 
Rep.  853.- Borlass  v.  Braasch,  (Neb.)  1028. 

16.  Facts  essential  to  the  jurisdiction  of  the  su- 
preme court  must  appear  on  tbe  face  of  the  record, 
and,  as  an  appeal  must  be  taken  within  six  months 
from  the  rendition  of  the  judgment,  (Code  Iowa, 
i  8173.)  jurisdiction  cannot  be  assumed  where  the 
record  gives  merely  the  day  and  month,  and  not 
the  year,  of  the  entry  of  judgment,  and  states  that 
notice  of  appeal  was  served  on  the  attorneys  of 
the  adverse  party  and  on  the  clerk,  but  does  not 
show  how  long  after  entry  of  judgment  the  appeal 
was  taken.— Oleason  r.  CoUett,  (Iowa,)  867. 

16.  Code  Iowa,t2881,  requires  a  bill  of  exceptions 
taken  in  an  action  at  law  to  be  taken  and  filed  dur- 
ing the  term  at  which  the  supposed  error  was 
committed.  Section  8777  provides  that  short-hand 
notes  taken  at  a  trial  shall  be  filed  in  the  clerk's 
office,  and  that  they  may  be  made  part  of  tbe  bill 
of  exceptions,  but  no  statute  expressly  fixes  the 
time  within  which  a  translation  thereof  must  be 
filed.  Sections  8178,  3178,  8180,  prescribe  the  time 
within  which  an  appeal  may  be  taken  as  six 
months  after  the  rendition  of  the  judgment;  that 
it  shall  be  taken  by  service  of  notice  on  the  proper 
persons ;  and  that  thirty  days  must  elapse  between 
the  taking  of  an  appeal  and  tbe  submission  of  the 
case.  Hi'/(/,  that  the  translation  of  the  notes  could 
be  filed  at  any  time  before  the  appeal  was  required 
to  be  perfected.— Hammond  v.  Wolf,  (Iowa,)  778. 

Abstracts. 

17.  Where  the  abstract  on  appeal  falls  to  show 
that  notice  of  appeal  was  served,  tbe  appeal  will 
be  dismissed. — Tool  v.  Wightman,  (Iowa,)  805. 

18.  W  here  the  abstracts  of  the  parties  present 
an  issue  as  to  whether  certain  instructions  consti- 
tute a  part  of  tbe  record  on  appeal,  the  bill  of  ex- 
ceptions must  be  looked  to  to  settle  the  question, 
and,  if  appellant  haa  neglected  to  file  such  bill,  the 
Instruotions  appearing  in  his  abstract  must  be  re- 
garded as  forming  no  part  of  the  record. — Zimmer- 
man V.  Merchants'  &  Bankers'  Ins.  Co.,  (Iowa,) 
818. 

19.  But  the  appeal  will  not  be  dismissed  merely 
because  of  such  defective  record. — Id. 

20.  A  motion  to  strike  from  the  files  an  addi- 
tional abstract  filed  by  appellees  on  the  ground 
that  it  was  verbally  agreed  between  the  attorneys 
to  submit  the  case  on  appellants'  abstract,  which 
is  denied  by  appellees,  vnil  be  refused,  though  af- 
fidavits of  attorneys  for  appellants  are  filed  in  sup- 
port thereof,  as  such  an  a^eement  cannot  be  es- 
tablished by  such  affidavits,  under  Code  Iowa, 
{  213.— Reigelman  v.  Todd,  Clowa,)  517. 

SI.  A  supplemental  abstract,  filed  by  appellee  to 
correct  his  abstract  in  respects  in  which  appellant 
alleged  it  to  be  deficient,  will  not  be  striokea  from 
the  files  on  appellant's  motion,  because  not  filed  in 
time.-Rich..5.v.  Knight. ^^wa,,^^Qgj^ 
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82.  A  motion  to  strike  ont  a  bill  of  exeeptiona 
from  an  additional  abstract  filed  by  appellees, 
where  appellant's  abstract  contains  no  bill  of  ex- 
ceptloits,  will  be  refused,  where  snch  bill  of  excep- 
tions does  not  chan^  the  legal  Import  of  the  ree- 
•rd  as  plresented  by  appellant's  abstract.— Garrett 
T.  Bidder,  (Iowa,)  681. 

Abstracts — Setting  out  evidenoe. 

83.  An  abstract  on  appeal  need  not  cont^n  all 
the  eTidenoe,  where  the  only  question  is  as  to  rul- 
ines  on  the  rejection  ot  testimony,  if  a  part  only 
vUl  sulflce  to  present  the  alleged  error  properly.— 
Hammond  T.  woU,  (fowa,)  778. 

24.  Where  the  abstract  of  record  omits  sutdi 
pai-ts  of  the  evidence  and  records  as  were  thought 
not  material  by  appellant'sconnsel,  the  cause  can- 
not be  tried  anew  in  the  supreme  oourt  as  a  chan- 
aery  cause,  as  all  the  evidence  is  not  brought  up, 
and,  there  being  no  assigumentof  erroi-s,  it  caunot 
be  tried  as  a  law  case,  and  the  decree  of  the  court 
■fcelow  will  be  affl.rmea.— Reed  v.  Larrison,  (Iowa,) 
88S. 

25.  When  neither  the  abstract  filed  by  the  ap- 
pellant nor  that  filed  by  the  appellee  purports  to 
ttontain  all  tfae«rideiK>ain  the  case,  and  the  trans- 
ition of  the  stenographie  notes  wae  not  filed  with- 
in six  months  af  t«r  the  renditioa  of  the  decree  ap- 
liealed  from,  the  decree  will  be  affirmed  without 
i«Wew.— State  t.  Boenisch,  (Iowa,)  33.5. 

86.  Where  the  abstract  shows  that  a  bill  of  ex- 
ceptions was  filed,  and  that  it  is  made  therefrom, 
and  contains  the  whole  record,  and  appellees'  ad- 
ditional abstntct,  though  it  sets  out  additional  evi- 
deace,  doea  not  deny  that  the  two  abstracts  to- 
cether  show  all  tte  evidence  introduced,  it  mnst 
be  presumed  that  the  evidenoe  is  fully  presented. 
—In  re  Bagger's  BsUte,  (Iowa,)  630. 

27.  Wliere  a  bill  of  exoeptidiis  contains  a  oon- 
nected  narrative  giving  the  testimony  of  the  wit- 
Besses,  beginning  with  plaintiff's,  and  closing  with 
the  statement,  "and  thereupon  the  defendants 
jiested  thedr  case, "  tite  record  will  be  presumed  to 
eoutain  all  the  evidence  in  the  case  bearing  on  the 
•uestions  raised. — ^Iroowood  Store  Ca  v.  Harrison. 
ikioii.i  SM. 

Appe&l  tcoTA  justices  of  the  peaoe. 

8tj.  On  appeal  from  the  judgment  of  a  justice  of 
the  peace,  in  an  action  on  a  note  against  the  in- 
dorser,  the  justice's  return  set  out  a  declaration 
which  contained  no  reference  to  any  note  on  file, 
and  which  did  not  aver  that  notice  of  dishonor  bad 
been  served  on  defendant.  The  return  contained 
no  recital  of  service  of  process,  or  of  defendant's 
appearance  or  default;  nor  was  it  accompanied  by 
any  summons  or  proof  of  service,  nor  any  evidence 
er  copy  ot  any  note  filed  with  the  justice.  Held, 
that  defendant  was  not  bound  to  plead  at  the  cir- 
cuit, as  the  return  showed  no  jurisdiction,  and  it 
was  error  to  allow  the  return  to  be  amended  with- 
•nt  a  proper  application  and  showing,  and  an  ap- 
yortonity  to  defendaat  to  be  heard  on  the  motion. 
— Moore  v.  Hanson,  (Mich.)  981. 

20.  Code  Iowa,  J  8516,  relative  to  justices'  courts, 
provides  that  the  parties  to  the  action  may  be  the 
aame  as  in  the  district  court,  "and  all  the  prooeed- 
ings  presci-ibed  for  that  court,  so  far  as  tne  same 
are  applicable  and  not  herein  changed,  shall  lie 
pursued  in  Justices'  courts."  Held,  that  a  parly 
•bjecting  to  a  decision  rendered  in  a  justices' 
court  nust,  in  an  intelligible  maaoer,  and  at  the 
time,  make  his  objection  known,  in  order  to  have 
4he  decision  reviewed  by  proceedings  la  error. — 
Condray  V.  Stifel,  (Iowa,)  185. 

90.  Where  the  district  oourt  aoquires  jurisdiction 
•n  appeal  from  iustioe's  oourt  upon  law  <uid  fact, 
the  trial  proceeds  de  novo,  and  the  appellate  court 
may  allow  an  amendment  of  the  complaint  increas- 
ing the  amount  of  plaintiff's  olaim  beyond  that  to 
which  the  juriadictioB  of  the  justice  is  limited. — 
HcOmber  v.  Balow,  (Minn.)  S&. 

IV   Rbtiew. 

Obtjeotions  not  raised  below. 

31.  Aa  allegation  of  error  in  charging  the  jury, 
made  on  a  motion  for  new  trial,  not  stating  the 
(round  of  objection,  will  not  be  considered  on  ap- 
seaL— Lyons  v.  Van  Gorder,  (Iowa,)  900. 


53.  Where  proof  of  a  sattlemrat  has  been  intro- 
duced without  objection,  it  cannot  be  urged  in  the 
appellate  court  that  such  settlemaot  was  not 
pleaded.— Welton  v.  De  Yarman,  (Neb.)  838. 

83.  A  garnishee  denied  tbat  he  had  any  property 
of  the  debtor  in  his  possession  or  control,  and 
plainttfl  alleged  that  at  the  time  of  servioe  of  pro- 
cess the  garnishee  had  certain  specified  property 
of  defendant  in  his  possesaioB.  Held,  that  whea 
the  ^^araishee  answered  that  at  no  time  since  the 
service  did  he  have  "property  of  deteodant  in  ht« 
hands  or  under  his  control,  as  stated  in  plaintiff'a 
pleadings  or  otherwise, "  and  also  denied  in  his 
testimony  that  hehad  possession  of  such  property, 
it  cannot  be  claimed  that  the  (question  as  to  snch 
possession  was  sot  raised  below. — Klggina  v. 
Woodke,  (Iowa,)  670. 

54.  The  vaUdity  of  a  judgment  entered  by  the 
clerk  of  the  district  court  without  amy  order  of  the 
court  therefor,  and  without  the  express  authority 
of  the  statute,  will  not  be  ooBsidei«d  upon  an  ai>- 
peal  from  the  judgment;  no  remedy  having  been 
sought  in  that  court.  —  Oldeabeic  r.  Ilevine, 
(Minn.)  ^. 

35.  Where  exhibits  are  introdaoed  on  trial  with- 
out objection,  it  is  too  late  to  make  the  objectioa 
on  appeal  that  copies  were  introduced  in  evidence 
instead  of  original  papers. — Scott  T.  Chicago,  H. 
&  St.  F.  Ry.  Co.,  (Iowa,)  »4S. 

36.  In  a  suit  to  recover  for  personal  labor  againat 
a  stockholder  in  a  maaufaottuing  company,  under 
Laws  Mich.  18g.%  act  Na  233,  S  ^,  the  court  f oondL 
as  a  question  of  law,  that  defendant  waa  not  a 
stockholder  at  the  time  the  Indebtedness  arose  or 
thereafter,  which  finding  depended  entirely  on  the 
findings  of  fact,  which  ware  not  exoepted  to,  and 
must  therefore  be  held  correct.  HcCd,  that  the 
judgment  in  favor  of  defendant  must  be  affirmed. 
—O'Brien  v.  Fulkerson,  (Mich.)  979. 

Discretioa  of  trial  court. 

S7.  Where  a  deposition  taken  in  aaotber  action 
is  attempted  to  be  introduced  in  evidence,  and  the 
trial  court  refuses  to  allow  its  introduction,  a  re- 
fusal to  grant  defendant  a  continuance  on  tba 
ground  of  surprise,  to  enable  It  to  proeure  tbe  tea- 
timonv  of  the  witness  whose  deposition  is  eK- 
cludea,  is  not  an  abuse  of  discretion,  and  the  judg- 
ment will  not  be  reversed  therefor. — Borland  v. 
Chicago,  M.  &  St.  P.  B7.  Ca,,  (Iowa,)  590. 

Presumptions. 

88.  On  appeal  from  an  order  graatiag  a  new  trial 
to  defendant,  unless  the  plaiatifl  sboaM  conaeat  t« 
a  reduction  of  the  amount  awarded  him  by  a 
jury,  the  settled  ease  did  not  p«ipoTt  to  contain  all 
of  the  evidence.  Held,  that  it  would  not  be  pre- 
sumed that  the  evidenoe  waa  "laanifaetly  and  i*al- 
pahly  in  favor  of  the  verdicL  "  FoUowiog  Chesiey 
v.  Railroad  Co.,  3S  N.  W.  Rep.  709,  which  overruled 
Henry  v.  Hinman,  31  Minn.  378.— Mead  ▼.  BQlings, 
(Minn.)  472. 

89.  Where  the  case  was  tried  by  the  court  with- 
out a  jury,  and  there  is  no  settled  case  or  bill  of 
exceptions,  this  court  will  presume  tliat  at  the 
trial  the  parties  by  consent  litigated  all  the  mat- 
ters of  fact  in  the  fiudings,  though  some  of  the 
facta  found  be  not  within  the  issues  made  by  the 
pleadings. — Baker  v.  B.verly,  (Minn.)  393. 

40.  Wtiere  there  is  no  settled  case  or  bill  of  ex- 
ceptions, this  court  will  not  consider  whether  the 
oourt  below  ought  to  have  amended  tta  fludin^rs. 
—Id. 

41.  In  a  suit  involving  the  conflicting  claims  ot 
mortgagees  of  personalty,  an  iuterloc^utory  order 
permitted  W.,  one  of  the  mortgagees,  to  give  band 
and  sell  the  property,  and  pay  thfi  proceeds  into 
court  to  be  further  dealt  with.  2So  return  of  any 
sale  was  made,  though  it  was  recited  in  the  record 
that  a  sale  was  made.  The  court,.on  moUon  of  VC.. 
allowed  ttie  case  to  be  reopened  in  order  to  take 
testimony  relative  to  W.'s  proceediags  aaiiwr  t-he 
order  of  sale.  A  final  decree  was  entered  fixing 
the  amount  for  which  W.  should  aoconnt  as  ihe 
value  of  the  goods,  from  which  W.  appealed.  Tbe 
evidenoe  was  not  set  out  in  the  recard.  No  anp- 
plemental  bill  was  filed  maldng  an  issue  as  to  &he 
amount  with  which  W.  should  be  charged  00  im:- 
couDt  of  the  gooda.    Held,  that  as  there  was  aoth- 
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in?  is  tk«  lecvrd  to  skow  that  aajr  sale  was  made 
under  the  order,  or  lOr  what  atna  the  goods  were 
sold,  it  would  be  presumed,  la  the  absence  of  the 
testimony,  that  the  eowrt  was  iustlfled  la  charging 
W.  wilh  the  value  ot  the  goods  as  fixed  l»y  the  de- 
cree.—Sheldon  V.  Black,  (Mich.)  845. 

42.  Where  a  case  is  presented  ujjon  the  tran- 
script alone,  without  a  bill  of  eioeptions.  Instruc- 
tions given  to  the  trial  jury  by  the  district  court 
will  be  presumed  to  be  correct,  unless  they  mis- 
state the  law,  and  contain  propositions  which  could 
not  be  held  correct  in  any  possible  case  made  by 
the  proof  under  tbe  complaint  or  information  upon 
which  the  prosecution  was  founded,  all  presump- 
tions being  ir  favor  of  the  regularity  of  the  pro- 
reediiipi  of  the  district  court.— Willis  v.  Stole, 
(Neb.)  »X). 

Weight  and  sufScienoy  of  0Ti<)enoe. 

43.  Where  a  verdict  or  flndinfr  is  clearly  wrong, 
it  will  be  set  aside  on  appeal.  Seymour  v.  Street, 
6  Neb.  85.— Reid  v.  Colbj,  (Neb.)  485. 

44.  Where  the  evidence  is  confHcting,  and  no 
reason  is  shown  why  the  nsnal  presumption  in  fa- 
vor of  the  flndinjr  oi  the  trial  court  does  not  apply, 
such  finding  will  be  affirmed.— Sehroeder  v.  Btiker 
Manuf'g  Co.,  (Neb.)  761. 

Matters  not  apparent  on  raoord. 

45.  An  objection  to  arffumeot  of  counsel  cannot 
be  considered  on  appeal  wtiere  the  abstract  does 
not  show  that  the  argument  was  preserved  by  bill 
vt  exceptions  or  in  any  other  way  recognized  bv 
statute  and  practice  of  the  courts. — Nelson  v.  Chi- 
cago, U.  ft  8t.  P.  Ry.  Co.,  (Iowa,)  3B5w 

46.  Objections  to  the  exclusion  of  evidence  can- 
not be  considered  by  the  supreme  court  on  appeal, 
where  the  almtract  fans  to  show  what  was  expected 
to  be  proved  ^  snch  evidenca. — Miller  v.  Browo, 
(Iowa.)  »\. 

47.  When  the  testimony  is  not  preserved  in  the 
record,  the  refusal  of  Instructioas  cannot  be  re- 
viewed.—Fischer  V.  Burchall,  (Neb.)  lOSi. 

Harmless  error. 

48.  Where  it  is  manifest  that  a  general  verdict 
was  rendered  on  a  particular  theory  of  the  facts, 
rulings  and  ezoeptlons  which  could  not  in  any  way 
affect  that  theory  will  not  beeonsldered.— Kraemer 
v.  Duesterman,  (Minn.)  297. 

49.  In  a  suit  for  illegally  levying  on  and  selling 
property  of  plaintiff  as  that  of  her  husband,  an 
execution  debtor,  where  plaintiff  alleges  a  wrong- 
ful taking  only,  but  there  is  no  dispute  that  the 
goods  were  taken  and  sold,  assumptions  In  the 
charge  that  the  conversion  of  the  goods  was  in 
controversy  is  not  prejudicial.— Russell  T.  Buis- 
kamp,  (Iowa,)  526. 

50.  Where  the  substance  of  a  telegram  is  given 
to  the  jury  by  the  testimony  of  one  of  the  plaintiffs 
and  defendant,  the  admission  of  the  telgram  in 
evidence  cannot  change  theeffect,  and  is  not  error. 
— Bradley  v.  Falen,  (Iowa,)  683. 

V.  Decision. 

I>aw  of  tbe  case. 

51.  A  judsment  or  ruling  of  the  supreme  eoort 
in  a  case  or  point  distinctnr  and  finally  made  will 
be  held  to  be  the  law  of  the  case  in  which  made, 
throughout  its  coarse  of  litigation,  without  regard 
to  the  number  of  times  which  it  may  be  brought 
before  the  court  on  the  intrinsic  merits  of  such 
judgment  or  ruling. — Meyer  v.  Shamp,  (Neb.)  757. 

Si.  Where  the  merits  of  a  case  are  determined 
on  a  former  appeal  there  can  be  no  question  in  re- 
lation thereto  on  a  second  appeal,  even  on  a  motion 
for  new  trial;  the  evidence  being  substantially 
the  same.- Meinzer  v.  City  of  Racine,  (Wis.)  :230. 

Afflrmance. 

53.  Where  the  court  submits  the  questions  of 
fact  to  tbe  jury,  and  instruct*  them  correctly  as  to 
the  law,  the  judgment  will  be  affirmed. — Whenting 
y.  Torrent,  (Mich. )  tjSo. 

54.  Where,  on  appeal  from  a  judgment  against 
an  executor  on  an  accounting,  the  record  does  not 
enable  the  court  to  settle  the  equities,  or  furnish 
suBiuiont  material  to  determine  tbe  accounts,  the 


7.  Upon  an  appeal  from  the  iudgment  of  a  jua- 
3  of  the  peace  in  favor  of  plaintiff,  on  questions 


judgment  must  be  affirmed. — In  re  Kaisnr's  E)s- 
tote,  (Mich.)  848. 

6Sl  The  notice  being  merely  defective,  and  hav- 
ing been  properly  served,  oo  an  appeal  by  defeuL 
ant  from  a  default  judgment  without  having  ap- 
peared in  the  court  below  to  correct  the  error,  the 
judgment  will  be  affirmed,  as  Code  Iowa,  {  81(1$, 
provides  that  a  judgment  or  order  shall  not  ba 
reversed  for  an  error  whiob  oan  be  corrected  oa 
motion  in  an  Inferior  court,  until  such  motion  has 
been  made  there  and  overruled. — Gray  v.  Wat^ 
(Iowa,)  504. 
Sismiaaal. 

56.  Where  defendant  had  no  defense  to  a  suH 
on  promissory  notes,  and  the  appeal  was  taken  far 
delay  merely,  S  per  cent.,  under  Oen.  Laws  Mlna. 
1887,  c.  18S,  in  addition  to  other  cx>sts  and  disburse- 
ments, will  be  awarded  plaintiff,  and  be  added  te 
any  judgment  he  may  recover  in  the  action  In  tha 
court  below. — West  r.  Earelmlmp.  Ca,  (Minn.)  8Z. 

Beversal. 

57. 

tloe  <  . 

of  law  alone,  a  simple  judgment  of  reversal  has  the 
effect  of  a  dismissal  of  the  action.  Following 
TerryU  v.  Bailey,  27  Minn.  804,  7  N.  W.  Rep.  SoL— 
Daley  v.  Mead,  (Minn.)  85. 

58.  W.  pledged  certain  certificates  of  stook  to  a 
banlc,  but  no  transfer  was  made  on  the  books  of  the 
company.  The  stock  was  thereafter  attached  by 
other  creditors  of  W.,  but  the  court  held  that  tlia 
bank  had  the  better  right  to  it,  and  ordered  a  re- 
ceiver to  sell  it,  and  have  new  certificates  issueA 
to  the  purchaser.  The  bank,  through  its  cashiec, 
became  the  purchaser,  and  paid  the  amount  of  its 
bid  to  the  receiver,  who  returned  the  money  to  the 
bank,  and  new  certificates  were  issued  to  it.  On 
appeal  it  was  held  that  the  attaching  creditors 
were  entitled  to  priority  over  the  bank,  and  the 
decree  was  reversed,  ana  the  case  remanded.  By 
this  time  the  stock  had  liecome  worthless,  owing  ts 
'  the  insolvency  of  the  company.  Code  Iowa,  {  8188, 
provides  that  "if  by  the  decision  of  the  supreme 
court  the  appellant  becomes  entitled  to  a  restoratioa 
of  any  partof  the  money  or  property  that  was  token 
from  hun  by  means  of  such  judgment  ororder, "  he 
shall  have  execution  or  writ  of  restitution  "for  the 
purpose  of  restoring  to  such  appellant  his  propertv 
or  tne  value  thereof. "  Held,  that  the  bank  could 
not  be  required  to  turn  over  the  amount  it  had  bid 
for  the  original  certificates,  but  could  insist  thai 
the  substituted  stook  in  ito  hands  be  sold  for  the 
benefit  of  the  attaching  creditors. — Fort  Madison 
Luml>cr  Co.  v.  Batovian  Bank,  (Iowa,)  831. 

50.  The  fact  that  in  the  decree  ordering  a  sale  ot 
the  substituted  stock  the  certificates  were  desig- 
nated by  wrong  numl)er8  affords  uo  ground  for  re- 
versal. The  record  can  bo  corroctea  at  any  time. 
—Id. 
Modlfloatton  of  judgment. 

60.  The  main  question  was  whether  defendant 
was  entitled  to  a  certoin  credit.  The  jnry  retnrnel 
a  verdict  for  less  than  plaintiff  claimed,  but  for 
more  than  bowaseatitlea  to,dedacting  the  credit. 
Itappesredprobablcthattbe  jirry  had  allowed  him 
interest,  but  there  was  no  dfitfi  before  tliem  from 
which  to  make  the  computotion.  Held,  that  the 
judgment  would  be  reversed,  unless  plaintiff  would 
file  arrmttMtiir  fortbe  excess  above  what  he  would 
be  entitled,  deducting  the  disputed  credit. — OiSori 
V.  Faubion,  (Neb.)  74-*. 

Mandate  and  proceedings  below. 

01.  Where  a  judgment  of  the  district  court  hae 
been  simply  affirmed  in  the  supreme  court,  the 
clerk  of  the  district  court,  upon  receiving  a  man- 
date to  that  effect,  may  issue  an  execution  oa  the 
original  jnd>raient.  On  a  simple  affirmunce  aa  ae. 
tion  of  the  trial  court  is  necessary  before  issnlag 
an  execution. — State  v.  Sheldon,  (Neb.)  3(5. 

62.  Where,  on  appeal,  the  bill  of  exceptions  pms 
ports  to  contain  all  the  evidence,  and  it  is  deter- 
mined that  plaintiff  has  no  case  for  recovery,  buS 
it  appears  that  other  issues  than  the  one  passed  on 
by  the  appellate  court  were  raised  below,  and  evi- 
I  dcnce  int  rodacoii  on  them  which  is  not  included  ia 
I  tbe  trill  of  exceptions,  the  court  will,  npon  revem 
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Ing  the  order  appealed  from,  remand  the  case  for 
further  proceedings  In  the  court  below,  instead  of 
directing  judgment  to  be  entered  for  defendant. — 
Canfleld  v.  Bayfield  County,  (Wis.)  100. 

APFEABANOE. 

Authority  to  appear. 

1.  Where  an  action  was  Instituted  on  behalf  of 
a  large  number  of  plaintiffs,  by  name,  to  enjoin  a 
common  defendant,  and  a  portion  of  the  persons 
whose  names  were  used  as  plaintiffs  gave  defend- 
ant writing  that  the  suit  had  been  instituted  with- 
out their  Iinowledge  or  consent,  that  tbe^  repudi- 
ated the  action  of  the  attorneys  who  instituted  it, 
and  did  not  desire  it  further  prosecuted,  but  upon 
further  inquiry  became  satisfied  with  the  action  of 
the  attorneys,  ratified  it,  aad  employed  them  to 
proceed  with  the  case  in  tbeir  names,  in  connec- 
tion with  those  who  did  not  disafBrm,  appeared  on 
the  trial  as  plaintiffs,  and  participated  as  litigants 
and  witnesses,  explaining  that  the  writing  was 
given  under  a  misapprebeosion  on  their  part,  and  a 
decree  or  judgment  was  rendered  on  the  merits, 
such  judgment  will  be  binding  as  to  those  never 
having  been  dismissed  nor  stricken  from  the  rec- 
ord as  plaintiffs  by  the  trial  court.— Little  v.  Giles, 
(Neb.)  1044. 

2.  But  when  snch  dlsolalmer  is  made  and  filed  in 
tbe  case,  and  no  further  action  is  taken  by  such 
party  as  a  plaintiff,  such  statement  and  disclaimer, 
being  the  last  expression  of  the  parties  concern- 
ing Uie  suit  or  its  prosecution,  will  be  treated  as  a 
final  repudiation  of  the  suit  by  such  partv,  and  a 
decree  of  the  district  court  affecting  his  rights,  or 
those  of  defendant  as  to  him,  will  be  set  aside.  —Id. 

8.  B.,  the  attorney  for  plalotifl,  negotiated  with 
defendant  with  regard  to  certain  partnership  mat- 
ters, and  the  latter  referred  B.  to  T.  and  D.,  saying 
that  they  were  his  attorneys.  Negotiations  were 
afterwards  had  between  B.  and  T.  on  the  subject, 
and  action  was  brought  against  defendant.  The 
latter  wrote  letters  to  a  third  person  asking  him 
to  see  T.  and  D.  about  the  case,  and  lot  him  know 
what  had  been  done.  These  letters  were  handed 
to  T.  and  D.  with  the  request  that  they  attend  to 
the  subject  referred  to,  and  they  entered  notice  of 
appearance  for  defendant.  Held,  that  the  evi- 
dence was  sufficient  to  support  a  finding  that  T. 
and  D.  were  authorized  to  appear  for  defendant,  so 
that  the  latter  was  subjected  to  the  jurisdiction  of 
the  court.— Holden  v.  Oreve,  (Minn.)  881. 

Special  appearance. 

4.  Where  a  defendant  appears  specially  for  the 
purpose  of  challenging  the  jurisdiction  of  the  court 
over  him  on  the  grounds  of  a  defect  in  the  service 
of  summons,  and  the  objection  is  overruled,  an  an- 
swer to  the  merits  of  the  case,  without  further  ob- 
jeotion  to  the  jurisdiotion,  followed  by  a  trial  there- 
on, will  be  deemed  a  general  appearance,  and 
waiver  of  the  objection. — Walker  v.  Turner,  (Neb.) 
91& 

Application  of  Payments. 

See  Payment,  8. 

ARBITRATION  AND  AWARD. 

Sabmission. 

1.  Disagreement  having  arisen  between  plain- 
tiff, who  contracted  to  erect  a  building  for  defend- 
ant, and  the  latter,  it  was  agreed  to  submit  to  ar- 
bitration some  points  and  items  of  difference  ex- 
isting between  said  parties  as  to  work  to  be  done, 
material  to  be  furnished,  damages  for  alleged  de- 
lay, etc.,  afterwards,  before  arbitration,  a  memo- 
randum was  entered  upon  the  agreement  to  submit, 
as  follows:  "The matters  of  difference  are  stone, 
for  freight  upon,  and  setting  atone  steps,  and  dam- 
ages for  delay  in  completing  contract."  Held, 
that  tbe  matters  submitted  were  confined  to  those 
mentioned  in  the  additional  memorandum. — Doane 
College  V.  Lanham,  (Neb.)  4o0. 

3.  Items  neither  included  in  the  original  submis- 


sion, nor  covered  by  any  sabseqnent  eztanaiOB, 
should  not  be  allowed  In  the  awara. — Id. 

Argument  of  OounaeL 

See  Trial,  10-14. 

Waiver  of,  see  Criminal  Law,  4. 

Arrest. 

For  non-payment  of  occupation  tax,  see  Lteente,  i. 
In  civil  cases,  see  ExecutUm,  8,  9. 

ASSAtJliT  AND  BATTERY. 

FroTOoation. 

1.  A  person  violently  and  causelessly  assaulted 
by  another  is  not  limited  to  the  use  of  f  oroe  so  long 
only  as  the  necessity  for  self-defense  exists,  but 
may  chastise  the  aggressor  within  the  natural  lim- 
its of  the  provocation  received,  and  will  not  there- 
by be  guilty  of  assault  and  Dattery.— People  v. 
Pearl,  (Mich.)  1109. 

Evidence. 

2.  Defendants  were  indicted  for  assaulting  one 
T.,  who  had,  on  the  same  day,  assaulted  their 
father,  as  appeared  on  the  trial.  The  only  excuse 
offered  by  T.  for  bis  assault  was  that  defendants' 
father  had  used  tbreateDing  language  about  him 
three  years  before,  and  the  prosecution  was  per- 
mitted to  prove  such  threat*.    Held  error.— Id. 

Assessments. 

For  highways,  see  Hif/hwayt,  18, 14. 
Of  lands  to  build  levee,  see  Wateri  and  Water- 
courses, fl,  7. 
members  of  mutual  fire  company,  sea  Insur- 
ance, 38-80. 
stockholders,  see  CorporatUtnt,  VB- 
taxes,  see  TaxaUon,  9, 10. 


ASSIGNMENT. 

Colorable,  see  Witness,  9. 

Of  contract  to  sell  land,  see  Vendor  and  Vendue, 
9,10. 
debt  before  garnishment,  see  Oamishinent, 

1,2. 
dower,  see  Dower,  S-8. 
mechanics'  lien,  see  Mechanics'  Liens,  7. 
mortgagee's   right   to   damages,  see  Indem- 

nUy,  2. 
mortgages,  see  Chattel  Mortgages,  18;  Ifort* 
gages,  10-12. 

patents,  see  Patents  for  Inventions,  1-S. 
policy,  see  Insurance,  84-86. 
When  assignee  proper  p«rty  to  action,  see  Par- 
ties, 4. 

Bights  of  assignee. 

A  fire  insurance  policy,  after  loss,  was  assigned 
to  defendant  In  consideration  of  the  indebtedness 
of  the  assured  to  it,  and  defendant  was  author- 
ized to  collect  the  insurance,  and,  after  paying 
its  debt  and  expenses,  to  pay  the  balance  to  the 
assured  or  order.  The  assured  gave  plaintiffs  an 
order  on  defendant  for  the  amount  of  his  debt  to 
them,  conditioned  for  the  payment  of  defendant 
and  a  prior  brder,  and  defenclant  accepted  it  on 
condition  that,  after  payment  of  itself  and  the 
prior  order,  plaintiffs  should  be  paid  oat  of  any 
sum  remaining  from  the  funds  collected.  Held, 
that  where  it  was  probable  that  a  suit  which  d€>- 
fendant  brought  on  the  policy  would  be  defeated, 
and  plaintiffs  were  informed  of  defendant's  inten- 
tion to  settle,  and  made  no  proposition  to  proee- 
cute  the  suit,  defendant  was  justified  in  settling 
with  the  company  for  an  amount  less  than  its  own 
demand,  and  was  not  liable  to  plaintiffs  for  having 
done  so,  though  it  had  previously  rejected  a  larger 
offer.— Meyer  v.  Farmers' &  Traders'  Bank,(lowa,> 
329. 
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ASSIGNMENT     FOR    BENEFIT 
OF  CUBDITOBS. 

See,  also,  Iruolioency' 

Requisites  and  validity. 

1.  Where  the  effect  of  a  deed  is  to  place  property 
In  the  hands  of  third  parties  for  the  benefit  of  the 
grantor's  creditors,  such  third  parties  are  "as- 
signees,"  and  a  suit  is  proi>erlybroueht  against 
them  as  such,  though  the  instrument  is  ctmed  a 
" trust-deed, "  and  uses  the  words  "in  trust"  and 
"trust  property  "in  relation  to  the  duties  of  the 
frrantees  as  to  the  property. — Schee  v.  La  Orange, 
(Iowa,)  616. 

Acceptance  by  assignee. 

2.  The  execution  and  delivery  of  an  assignment 
for  benefit  of  creditors  to  a  third  person  repre- 
senting tbe  assignee,  trho  had  stated  before  its 
execution  tbat  he  would  act,  and  to  call  on  him 
when  wanted,  operates  as  a  delivery  to  the  as- 
signee. Following  American  v.  Frank.  17  N.  W. 
Itup.  464. — Singer  v.  Armstrong,  (Iowa,)  883. 

3.  Evidence  of  an  oral  acceptance  of  tbe  assign- 
ment by  tbe  assignee  is  admissible.— Id. 

Becordlng. 

4.  Chapter  206,  Laws  Minn.  1887,  in  terms  de- 
claring assignments  for  the  benefit  of  creditors 
inrulid  as  to  real  estate  until  recorded  in  the  ofBce 
of  the  register  of  deeds,  is  to  be  constmed  as  a 
registry  law  merely ;  and  an  unrei'orded  assign- 
ment is  valid  as  to  a  subsequent  judgment  lien- 
holder  having  actual  notice. — Paulson  v.  (Jlougb, 
(Minn.)  398. 

Preferences. 

5.  Two  firms,  having  common  members,  being 
insolvent  and  pressed  by  creditors,  conveyed  all 
their  firm  and  private  property,  real  and  personal, 
by  deeds  and  chattel  mortgages,  to  certain  credit- 
ors, all  of  whom  were  relatives  of  the  various 
members  of  the  firms,  amoug  them  plaintiff,  the 
father-in-law  of  one  of  the  members,  who  knew  of 
the  firms'  insolvency.  All  the  mortgages  were 
made  on  the  same  day,  none  of  the  creditors  being 
present  except  plaintiff  and  another,  and  without 
the  knowledge  of  the  other  creditors  whose  claims 
were  thereby  secured.  Plaintiff  took  charge  of  all 
the  mortgages,  and  left  them  for  record,  with  in- 
structions to  return  them  to  him,  and  immediately 
took  possession  of  all  the  mortgaged  property. 
Plaintiff  was  mortgagee  in  one  of  the  mortgages, 
which  also  included  the  claims  of  two  other  credit- 
ora,  covering  the  firm's  accounts,  notes,  etc.,  and 
after  taking  possession  these  were  transferred 
and  assigned  to  him,  and  he  collected  enough  to 
pay  his  own  claim,  which  he  is  here  relying  on. 
Held,  that  the  trial  court  was  justified  in  finding 
that  the  transactions  were  fraudulent  as  to  the 
unsecured  creditors.— Wise  V.  Wilds,  (Iowa,)  5^; 
Arnold  v.  Same,  (Iowa,)  655. 

6.  The  court  found  as  a  fact  that  certain  convey- 
ances and  chattel  mortgages  under  which  plaintiff 
c'luims,  as  against  a  sherifTs  levy  of  execution  on 
the  property,  "were  not  made  In  good  faith,  and 
with  the  sole  object  of  security  permanently,  but 
to  at-compllsh  a  preference,  and  place  the  property 
t)eyond  the  reach  of  creditors  not  sustaining 
friendly  and  confidential  relations  with  the  debt- 
ors. "  Held  that,  with  this  finding  supported  by 
the  evidence.  It  is  immaterial  whether  or  not  the 
facts  justified  the  court's  conclusion  of  law  that 
the  acts  amounted  to  an  assignment  for  benefit  of 
creditors  with  preferences;  for,  if  the  acts  are 
fmudulent  as  to  creditors,  the  judgment  in  favor 
of  defendant,  the  sheriff,  is  correct. — Id. ;  Id. 

Fraud. 

7.  A  deed  of  assignment  directed — First,  tbe 
payment  of  the  costs  and  expenses  of  executing 
the  trust;  second,  the  payment  and  discharge  of 
the  debts  of  all  creditors  who  should  file  releases 
}f  their  claims  against  him,  and  of  those  who 
should  "  otherwise  Be  or  become  entitled  to  payment 
}f  their  claims;"  and  if,  after  the  payment  of  all 
Tosts  and  charges,  and  a  payment  in  full  of  all  his 
Icbls  and  liabilities,  there  should  be  a  surplus, 


then,  third,  it  should  be  repaid  to  the  assignor, 
defendant.  The  deed  did  not  recite  the  existence 
of  facts  which  would  authorize  an  assignment  un- 
der the  insolvency  act,  (Qen.  Laws  Minn.  1881, 
c.  148,  {  l,)nor  did  snch  facts  exist.  Htrld,  that  the 
assignment  was  fraudulent  and  Invalid,  as  against 
such  of  the  defendant's  creditors  as  elected  to  Ig- 
nore It.— McConnell  v.  Rakness,  (Minn.)  639. 

Evidence. 

8:  In  a  contest  between  the  assignee  and  an  at- 
taohing  creditor,  evidence  on  behalf  of  the  former 
is  admissible  to  show  the  ownership  by  a  third 
person  of  certain  property  not  included  in  the  as- 
signment, but  alieged  to  belong  to  the  debtor,  the 
omission  to  include  which,  it  is  contended,  invali- 
dated the  assignment.  —  Singer  v.  Armstrong, 
(Iowa,)  832. 

ASSUMPSIT. 

Implied  promise  by  parent  to  pay  child  for  labor, 

see  Parent  aiid  Child,  1-3. 
On  executory  contract,  see  Pleading,  11 

When  lies. 

1.  Damages  suffered  by  a  tenant  of  a  restaurant 
through  loss  of  time,  loss  on  furniture  purchased 
for  the  restaurant,  loss  on  the  business,  etc.,  oc- 
casioned by  his  eviction,  cannot  be  recovered  un- 
der the  common  counts.— Bromley  v.  Qoff,  (Mich.) 
810. 

2.  Plaintiff  and  defendant  bought  two  boilers  to- 
gether, to  be  sold,  and  the  proceeds  divided  be- 
tween them.  One  of  the  boilers  was  sold,  and  the 
proceeds  divided.  Defendant  sold  the  other  boiler, 
receiving  $1,350  in  the  capital  stock  of  a  corpora- 
tion  in  payment,  any  part  of  which  he  refused  to 
deliver  to  plaintiff.  Held,  that  plaintiff  could  re- 
cover in  anaumpslt,  as  damages  for  breach  of  con- 
tract, one-balf  of  the  value  of  the  stock.— Murphy 
V.  Craig,  (Mich.)  1097. 

Waiver  of  tort. 

3.  Defendant  was  guilty  of  conversion  of  goods 
owned  by  a  husband  and  wife  in  common,  by  pur- 
chasing them  from  the  husband  with  knowledge 
of  the  wife's  interest,  and  ignoring  such  interest. 
Held,  that  the  wife  oould  not  waive  the  tort  and 
recover  in  assumpsit  so  long  as  the  goods  remained 
unsold  in  the  hands  of  the  purchaser. — ^Tuttle  v. 
Campbell,  (Mich.)  884. 

Work  and  labor — Evidence. 

4.  In  an  action  upon  the  quantum  meruit  for 
compensation  for  services  performed  upon  Uie  re- 
quest of  the  defendant,  which  employment  is  de- 
nied by  such  defendant,  it  is  not  error  to  permit 
the  plaintiff  to  testify  that  the  defendant  repre- 
sented that  the  services  would  be  worth  a  certain 
sum,  and  that  he  would  guaranty  the  payment  of 
that  sum,  etc.,  the  offer  as  to  price  not  having  been 
accepted  by  the  plaintiff.  Such  evidence  does  not 
tend  to  establish  an  express  contract  as  to  the 
price  to  be  paid.— Walker  v.  Turner,  (Neb.)  918. 

ATTACHMENT. 

Bee,  also,  Oarnishment. 
In  justice's  court,  see  JtuUeea  of  the  Peace. 
Judgment  in  rem  on  publication  of  summons,  sea 
Judgment,  8-11. 

Grounds — Fraud. 

1.  Damages  resulting  from  false  representations, 
whereby  one  is  induced  to  purchase  land  and  pay 
therefor  more  than  Its  true  value,  constitute  a 
"debt  for  property  obtained  under  false  pretenses, " 
within  Code  Iowa,  $  2951,  prescribing  such  a  debt 
as  a  cause  for  attachment. — Stanhope  v.  Swafford, 
(Iowa,)  450. 

Non- residence. 

2.  A  debtor  may  reside  or  remain  out  of  the  state 
so  as  to  be  a  non-resident,  within  the  meaning  of 
Gen.  St,  Minn.  1878,  o.  66,  f  147,  providing  that  at- 
tachment may  issue  when  defendant  is  not  a  resi- 
dent of  the  state,  although  by  reason  of  his  inten- 
tion to  return  his  political  domicile  continues  to  l>e 
in  the  state.    It  is  a  question  of  actual  residence. 
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and  not  of  domicile  merelT ;  and  thb  la  a  qnertion 
of  fact  to  b«  d«t«nntned  Dy  th«  ordinary  and  ob- 
rioua  indMa  of  reaidence.  But  a  mere  easnal  or 
temporary  absence  of  s  debtor  from  the  atata  on 
business  or  pleasnre  will  not  render  him  a  non-res- 
ident, though  he  may  not  have  a  house  of  ubtmI 
abode  here,  at  which  a  summons  agiainst  him  mtfi^ht 
be  served  daring  such  absenoa.— Keller  t.  Carr, 
(Minn.;  293. 

AffidaTit. 

5.  The  failure  to  entitle  an  affidavit  for  attaeh- 
ment,  made  in  a  pendinj^r  cause,  doss  not  invalidate 
it,  where  it  is  fully  identifted  by  baiair  annexed  to 
the  writ,  which  gives  the  fidl  title  of  the  cause.— 
Beebe  v.  Morrell,  (Mich.)  1119. 

4.  Under  How.  St.  Mich,  i  80%,  pi«vldlng  that, 
on  filiug  an  affidavit  for  attachment  with  the  olerk 
of  court,  "said  olerk  shall  issue  a  writ  of  attach- 
ment, "  etc.,  the  issuance  of  an  attachment  creates 
apreeumptioB  that  the  proper  affidavit  was  filed; 
.  and  the  mere  facts  that  an  affidavit,  made  and  pre- 
sented to  the  clerk,  and  received  by  him,  does  not 
bear  his  indorsement,  and  that  instead  of  keeping 
it  on  file  he  altached  it  to  the  writ,  with  which  it 
was  afterwards  returned  to  the  clerk's  custody, 
do  not.  there  being  no  question  of  identity,  jnatify 
esdudinc  the  sfflouvit  and  writ  from  evidence.-^ 
Id. 

6.  How.  St.  Mich.  U  7986, 79S7,  providing  that  an 
attachment  may  issue  against  the  property  of  a 
defendant  where  he  has  fraudulently  contracted 
the  debt  aued  for,  upon  tiling  an  affidavit  stating 
that  fact,  and  also  setting  forth  the  amonut  due 
over  all  offsets,  do  not  authorize  an  attachment 
for  the  aggregate  amount  of  a  number  of  claims, 
of  which  part  only  were  fraudulently  contracted. 
— EstlowT.  Hanna,  (Mich.)  81-j. 

Bond. 

ft.  The  obligors  on  an  attachment  bond  given 
under  Gen.  St.  Minn.  1878,  o.  06,  $  148,  as  amended 
by  act  1 88.'),  c.  12.5,  fi  nding  that  if  defendant  recover 
judgment  plaintiff  will  pay  all  costs  that  mav  be 
awarded,  are  liable  to  defendant  on  the  bond  for 
all  oosta  which  may  be  awai<ded  to  him  in  the  ac- 
tion, and  not  merely  for  such  as  may  result  from 
the  attachment.— Oreaves  v.  Newport,  (Minn.) 
1(»9. 

DissolQtion. 

7.  Defendanta  executed  chattel  mortgages  on 
their  stock  of  mercfbandlse  in  favor  of  a  oankand 
others.  Plaintiffs  attached  the  stock,  alleging  in 
the  affidavit  therefor  that  defendants  were  about 
to  sell,  convey,  and  otherwise  dispose  of  their 
propert-y  with  the  fraudulent  Intent  to  defraud 
their  croditors,  and  to  hinder  the  collection  of  thedr 
debts;  and  bad  sold,  oonveyed,  and  otherwise  dis- 
posed of  their  property  with  such  intent.  Hfld, 
on  motion  to  dissolve  the  attachment  before  the 
district  judge,  that  whether  there  was  an  imme- 
diate delivery  of  the  goods  to  the  mortgagee  under 
the  mortgage  to  the  bank,  followed  by  a  continned 
change  of  possession,  and  whether  said  mortgage 
was  made  in  good  faith,  wore  questions  of  fact, 
and  the  decision  of  the  judge,  the  evidence  being 
conflicting,  will  not  be  disturbed. — Feder  v.  Solo- 
mon, (Neb.)  1. 

8.  On  the  dissolntlon  of  an  attaohment,  the  offi- 
cer is  not  bound  to  retain  the  property  to  enable 
plaintiff  to  appeal  from  the  order  dissolving  it,  and 
give  a  stay-bond. — Ryan  Drug  Co.  v.  Peacock, 
(.Minn.)  29S. 

9.  Under  Code  Iowa,  {{  8019,  8020,  providing 
that,  in  case  of  the  discharge  of  an  attachment  or 
«  judgment  against  the  attaching  plaintifT,  the 
discharae  of  the  attachment  is  final,  unless  tiie 
plaintiff  appeal  in  two  days,  an  attachment  is  dis- 
solved without  any  further  order  of  court,  where 
plaintiff  fails  to  appeal  from  a  judgment  against 
him  within  the  time  limited,  and  no  execution  can 
Issue  for  the  sale  of  the  attached  property. — Mc- 
Cormick  Harvesting-Machine  O.  v.  Jacobson, 
(Iowa,)  499. 

Sialiciotis  attaoliment. 

10.  Petition  in  an  aiaion  for  nuiUcions  attach- 
piont  allied  the  making  of  an  affidavit  for  attach- 
ment, and  that  the  olerk  of  court,  by  dlractioa  of 


defendant,  without  requlrin?  said  defendant  to  file 
an  undertaking  as  required  by  Code  Civil  Proc 
{  200,  and,  oa  oefMidaDt's  representations  that  no 
undertaking  was  required  in  such  casa,  issued  an 
order  of  attachment;  "that  said  order  of  attach- 
ment was  wrongfully  and  maliciously  toed  oui, 
and  no  just  ground  etlsted  tor  issuing  ttaeaame. 
and  the  statements  in  said  affidavit  as  ground 
therefor  were  and  ar«  false  and  untne. "  Held, 
that  the  petition  alleged  want  of  probable  causa, 
and  malice  in  procuring  the  order,  and  was  snfil- 
elent.— Jones  v.  Fruin,  (Neb.)  283. 

11.  Petitioh  alleged  that  at  the  time  said  gooda 
and  chattels  were  levied  upon  the  plaintiff  herein 
was  engaged  in  the  bnslness  of  d  raying  and  do- 
livering,in  which  business  the  plaintiff  used  said 
goods  and  chattels,  and  by  reason  of  said  ivronffful 
levy  the  plaintiff  was  inten-apted  and  hindered  in 
hishusiness  for  forty  di^s,  ana  this  plaintiff's  busi- 
ness wholly  lost  to  him ;  that  the  team  of  horaos, 
by  reason  of  standing  in  the  stable  vrithoat  suffi- 
cient eserciae.  were  greatly  Injured  and  damaged. 
Plaintiff  has  been  put  to  great  expense  and  trouble 
in  and  about  procuring  toe  discoarge  of  said  at- 
tachment, and  has  been  oompelled  to  pay  out  a 
large  sum  of  money  aa  attorney  fees,  and  was 
greatly  injured  in  his  (plaintilTs)  credit  by  rea- 
son of  said  illegal  suing  out  of  said  writ,  all  in  the 
sum  o4  two  hundred  dollars,  asaforesatd  sustained. 
Held,  that  the  allegation  of  damage  was  auillcient. 
-Id. 

12.  To  snstain  an  action  for  maliclotis  attach- 
ment, it  is  necessory  to  prove  want  of  probable 
cause,  malice,  and  damage  to  the  plaintiff  from  the 
issuing  of  the  attachment.  Wantof  probableoause 
being  shown,  the  question  whether  tlie  defendant 
was  actuated  by  malice  la  still  one  of  fact,  for  ttaA 
jury.— Id. 

Attestation. 

Of  deed,  see  Deed,  1. 

ATT0BNE7  AND  CLIENT. 

Argument  of  counsel,  see  Trial,  10-14. 

Assistant  prosecuting  attorney,  compensation,  see 
District  and  ProaeciUlng  A.tU>riieyii,  1.  2. 

Attorney  pursuing  examination  after  ruling,  con- 
tempt, see  CmiUmijt-,  1. 

Authority  of  attorney  to  appear,  see  Appcaranoe, 
1-8. 

Embezzlement  hy  attorney,  see  Embezzlement,  2. 

Employment,  soe  ScliouU  and  Sdwol-DUtricta^ 
9,  10. 

Misconduct  of  counsel,  see  Crlmhuil  Litw,  39. 

Privileged  communications,  see  Witnett,  6-8. 

Service  of  notice  of  taking  deposition,  see  Depotl- 
tlon,i, 

B«tainer  by  both  parties. 

1.  An  attorney  who  had  boen  employed  to  defend 
a  prosecution  for  bastardv  was  perpetually  on- 
joined  from  appearing  against  defendant  in  that 
prosecution,  jjeld,  that  this  Would  not  prevent 
him  from  accepting  a  retainer,  and  appearing  for 
plaintiff  in  an  action  brought  by  the  prosecuting 
witness  in  the  bastardy  proceedings  against  the 
same  defendant  for  damages  for  breach  of  marri- 
age promise.— Musselman  v.  Barker,  (Neb.)  759. 

CompeoMttioa. 

2.  Professional  aervtoes  rendered  by  two  attor- 
neys at  law,  who  were  partners,  at  the  request  of 
defendants,  in  parfecttng  a  corporate  organization, 
in  which  one  of  the  partners,  who  had  agreed  to 
perfect  the  organiz-ation,  waa  to  be  a  meinber  and 
director,  are  not  a  charge  against  defendants. — 
Humphreys  v.  Jocoby,  (Minn.)  1039. 

— ' —  Ckmtraots. 

3.  Plaintiff  soed  for  legal  servieM  mndered  de- 
fendant, alleging  both  an  ezpresa  and  an  implied 
contract  of  employment.  Defendant  denied  hav- 
ing employed  plaintiff,  and  alleged  that  he  con- 
tracted only  with  piatotMrs  father,  who  agreed  to 
furnish  plaintiff's  aarvioes,  mad  to  allow  the  value 
of  such  services  to  be  credited  oo  a  :Mit  owed  by 
him  to  defendant.    There  was  evideaae  taadiag  to 
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Rustain  both  reiitRiltlons,  and  the  court  charged 
that  If  they  found  that  plaintiff  had  performed 
the  services  for  defendMit,  who  received  and  en- 
jovcd  the  benefit  thereof  without  objection,  plain- 
tiif  could  reoorer,  niilaasdefendaatbMMtablisbed 
by  a  preponderance  of  evidence  that  they  were 
performed  under  a  contract  made  by  defendant 
with  plaintiiTB  fattteo',  by  vrhtaib  the  latter  traa  to 
furnish  the  services  of  plaintiff,  the  value  of  which 
was  to  be  credited  on  Mid  indebtedBess,  and  that 
plaintiff  knew  of  that  agreement.  Helcl,  that  the 
charge  was  oorre<!t.— Hudspeth  y.  Yetxer,  (Iowa,) 
5^. 

4.  A  contract  with  an  attorney  at  law  that  the 
latter  shall  endeavor  to  secure  a  pardon,  and  that 
if  successful  a  stipulated  sum  sliall  be  paid  for  his 
servioes,  is  not  in  itself  illegal.— Moyer  v.  Cantieoy, 
(Minn.)  loeo. 

5.  The  right  to  recover  the  agreed  sum  is  not 
affected  by  the  fact  that  othor  persons  were  also 
afterwards  employed,  whose  services  may  have 
contributed  to  the  result.— Id. 

ti.  A  recovery  may  be  hud  of  the  stipulated  price, 
although  before  plaintiff's  efforts  were  concluded 
defendant  assumed  to  dischurge  liim  from  the 
service.  Plaintiff  was  entitled  to  the  benefit  of  the 
contract,  and  the  entire  compensation  agreed  upon 
for  the  entire  service  was  not  apportionable. — Id. 

7.  Plaintiff  was  employed  by  defendant  as  an  at- 
torn^ to  defend  an  action  of  ejeotgaenu  Pendl'if 
the  action  they  agreed,  in  writinsti  that  plaintiff 
should  oontinue  to  defend,  at  his  discretion,  and  at 
his  own  expense,  except  the  cost  of  witnesses,  etc, 
and  to  oompromise  the  action,  or  to  talie  a  writ  of 
error  ttienun  it  faeshould  deemitadviMible.  Plain- 
tiff was  to  have  one-half  the  land  or  of  the  avails 
of  any  compromiso  he  might  effect,  or,  if  defendant 
desired,  be  might  pay  t8W  in  lieu  of  one-balf  the 
land.  Two  years  later,  the  acUon  nothaving  been 
tried,  defenaaat,  without  Uae  knowleilga  of  plain- 
tiff, compromised  by  buying  out  th«  adverse  party's 
Interest  He  bad  urged  plaintiff  to  bring  the  ac- 
tion to  trial,  but  the  latter,  while  be  interposed  no 
obetaolss  tMrato,  did  net  do  so,  but  said  that  de- 
fendant was  all  right,  as  he  had  possession.  De- 
fendant did  not  notify  plaintiff  that  he  intended  to 
rescind  the  contract,  field  that,  if  under  the  con- 
tract defendant  could  compromise  the  action,  he 
would  nevertheless  be  liaole  to  plaintiff  for  his 
compensatiun.— Millard  v.  Jordan,  (Mich.)  lOiiS. 

8.  Plaintiff's  damages  would  not  be  one-half  the 
difference  between  we  value  of  the  premises  at 
the  time  of  the  oompromise  and  the  sum  paid  to 
secure  the  adverse  party's  interest,  but  would  be 
the  sum  of  1300.— Id. 

lilen. 

9.  In  order  to  render  a  defendant  liable  to  a  lien 
for  the  services  of  the  plaintiff's  attorney,  it  is  in- 
dispensable that  a  claim  of  lien  be  Wed  with  the 
papers  or  given  to  suoh  adverse  party.  KoUce  of 
a  contract  between  the  plaintiff  and  his  client, 
where  no  lien  is  claimed,  is  not  sutUcient  for  that 
purpose.— Elliott  v.  Atkins,  (Neb.)  408. 

OoQtraotB  between. 

10.  Land,  the  le^l  titJe  of  which  was  in  plain- 
tiff's husband,  was  levied  upon  under  an  execution 
issued  in  a  suit  brought  against  the  husband  and 
wife  for  a  debt  of  the  nusband.  On  the  day  set  for 
the  sale  theexecutlon  was  assigned  to  the  attorney 
of  plaintiff  and  her  husband.  They  then  had  no 
expectation  of  saving  the  property,  unless  by  some 
act  of  the  attorney.  Plaintiff  alleged,  and  there 
was  testimony,  that  she  and  her  husband  were  de- 
feated in  the  sultthrongh  the  attorney's  fault,  and 
that  he  felt  an  obligation  to  purchase  the  judgment 
for  their  protection,  and  did  so.  The  attorney  al- 
leged and  gave  evidence  that  he  purchased  at  the 
special  request  of  the  husband,  who  had  control  of 
plaintiff's  affairs,  and  on  the  understanding  that 
be  should  hold  it  as  security  for  repayment.  The 
husband's  teeUmony  showed  an  understanding 
that  the  attorney  shotild  be  paid  or  secured  in  some 
way  for  the  purchase.  A  witness  testified  that 
the  husband  said  he  could  do  nothing,  and  the  at- 
torney would  hSTs  to  act  for  him;  that  the  attor- 
ney left  for  a  short  time,  and,  on  returning,  said 
that  it  WBS  all  fixed,  and  that  the  husband  would 


have  time  to  arrange  to  pay  his  debts.  The  assign- 
ment was  for  less  than  half  the  amount  of  the  judg- 
ment, and  the  attorney  was  always  willing  to  can- 
cel the  judgment  for  the  amount  paid  by  mm,  and 
interest  Held,  that  it  sufficiently  appeared  that 
the  pvircbeso  was  not  ia  tJie  attomer's  interest, 
but  was  to  enable  his  clients  to  pay  the  debt  and 
aafve  the  homoktead,  and  w«a  valid;  and  that 
where  they  refused  to  repay  him,  thoogli  offered 
time  for  the  purpose,  and  he  issued  execution,  un- 
der which  tlie  'proper^  was  sold  to  him,  he  ob- 
tained a  good  title.— B^«r  v.  First  Nat  Bank, 
(Iowa,)  453. 

Misconduct — Disbarment. 

lU  An  attorney  who  collects  money  for  his  cli- 
ents^ and  wrongfully  converts  it  to  bis  own  use, 
and  in  bad  faith,  claims  tbat  the  amount  converted 
was  the  amount  he  was  entitled  to  as  fees,  is  guilty 
of  such  misoonduut  as  wantmts  his  suspeDsfon,  u 
not  disbarment— In  re  O ,  (Wis.)  iil* 

13.  Where  an  attorn^,  acting  for  the  plaintiff  in 
a  suit,  induced  the  garnishee  therein  to  pay  to  him 
the  amount  due  the  defendant,  on  his  promise  to 
represent  the  garnishee's  intareat,  and  then  dis- 
missed the  proceedings,  and  converted  the  money 
to  his  own  use,  it  was  no  defense  to  a  charge  of 
misconductThat  the  plaintiff  In  the  suit  told  the 
attorney  he  might  use  the  money,  inasmuch  as  it 
belonged  to  the  garnishee,  and  not  to  the  plaintiff. 
— Id.* 

13.  The  fact  that  an  attorney  received  as  bailee, 
and  not  in  his  professional  capacity,  money  which 
he  wrongfully  converted,  is  no  defense  to  proceed- 
ings to  oisbar  him.  Such  misconduct,  as  It  would 
have  been  sufficient  to  prevent  his  admissiou  to  the 
bar,  is  also  sufficient  to  disbar  him.— Id.* 

14.  Where  an  attorney,  after  haying  suceess- 
fnlly  defended  a  client  against  a  contest  fbr  the 
cancellation  of  his  homestead  claim,  was  unable  to 
collect  his  fees,  and  threatened  that  if  the  client 
did  not  pay  them  he  would  deprive  him  of  his 
homestead,  and,  such  threats  proving  nnsuooeaa. 
ful,  instigated  another  oonlest  against  the  oUent, 
based  largely  on  the  same  state  of  facts,  and  ap- 
peared for  the  contestant  in  the  land  office  and 
testified  against  bis  former  client  as  to  facts  con- 
fidentially commnnioated  to  bin,  he  is  guilty  of 
misconduct  justifying  his  disbarment— Id.* 

1.5.  The  fact  tbat  the  misconduct  of  an  attorney 
occurred  in  a  proceeding  before  the  officers  of  the 
United  States  land-office  is  no  obieotion  to  the 
jurisdiction  of  the  state  court  of  his  residence  to 
disbar  him.— Id. 

BAIIi. 

Sisobarge  of  surety. 

How.  St  Hich.  0.  .'iS,  $  aooi),  provides  that  upon 
the  arrest  of  defendant  on  a  charge  of  bastardy, 
the  Justice  may  require  him  to  enter  into  a  recog- 
nizance with  sureties  for  appearance  at  the  circuit 
oourt  in  a  sum  not  less  than  ^(X)  or  more  than  fSOU. 
Htld,  that  a  recognlEance  given  by  a  defendant 
and  surety,  binding  the  former  for  $100,  and  the 
latter  for '(800,  for  the  appearance  of  the  former, 
to  answer  such  charge,  is  discharged  as  to  the 
surety  upon  the  payment  of  $100.— People  v.  Mor- 
rison, (Miuh.)  S81. 

BAILMENT. 

See,  also.  Carriers;  Pledije. 

Rights  of  bailor,  see  Warehouatmeii. 

Liability  of  bailee — Negligence. 

A  letter  carrier  delivered  a  retristered  letter  to 
the  clerk  of  a  hotel  where  the  addre^ssl'c  was  stop- 
ping as  a  guest  The  clerk  signed  the  return  re- 
ceipt and  also  the  letter  carrier's  book,  and  placed 
the  letter  In  the  letter-box  of  the  hotel,  from 
whence  it  was  stolen.  Held,  that  the  receipts 
signed  by  the  clerk  were  sufficient  to  charge  him 
with  notice  that  the  letter  was  of  more  than  or- 
dinary importance,  and  required  special  care,  and 
tbat  the  letter  carrier,  having  paid  the  amount 
contained  in  the  letter  to  the  aadicssee,  could  en- 
force a  liability  against  the  clerk.— Joslyn  v.  King 
(Neb.)  758. 
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Bankruptcy. 

of  Creditors:  In- 


8ee  Asftgnment  for  Ben^ 
solvency. 


BANKS  AND  BANKHTQ. 

National   bank,  penalty    for  taking  ntnrj,   see 
Usury,  8. 

Deposits — Payment  of  note. 

1.  Plaintiffs  were  bankers,  and  sued  defendant, 
a  depositor,  for  an  alleged  overdraft.  One  issue 
was  whether  the  plaintiffs  properly  applied  part 
of  a  deposit  to  the  payment  of  a  note  held  by  them 
against  defendant.  The  court  charged  that,  if  de- 
fendant owed  the  note  when  the  deposit  was  made, 
and  requested  plaintiffs  to  apply  part  of  his  depos- 
it to  the  note  and  charge  his  account  therewith, 
and  that  plaintiffs  did  so  apply  it,  plaintiffs  should 
be  credited  with  that  amount.     Held,  error;  as 

Elaintiffs  could  apply  the  deposit  to  any  debt  owed 
y  defendant,  withont  his  direction.— Knapp  r. 
Cowell,  (Iowa,)  484. 

Collections. 

3.  A  bank  receiving  drafts  for  collection  only, 
having  claims  of  its  own  against  the  drawee,  is 
cot  forbidden  to  attach  his  property,  and  thus  se- 
cure priority  for  its  debt  over  the  drafts Free- 
man V.  Citizens'  NaU  Bank,  (Iowa,)  632. 

8.  Whether  or  not  the  bank  would  be  required. 
In  the  absence  of  special  instructions,  to  begin  suit 
upon  the  non-payment  of  the  drafts,  it  would  not 
be  negligent  in  not  doing  so,  if,  in  obedience  to 
specid  instructions  to  telegraph  the  drawer  in 
-case  of  non-payment  and  await  reply,  it  did  so  tele- 
graph two  days  before  beginning  its  attachment 
suit,  and  received  no  directions  to  sue  until  its  own 
attachment  was  levied. — Id. 

Notioe  to  officers. 

4.  Notice  to  an  active  managing  oflBcer  of  an  In- 
corporated bank,  given  during  banking  hours  at 
the  usual  place  of  business,  is  notice  to  the  bank. 
—Second  Nat  Bank  v.  Howe,  (Minn.)  aoo. 

BASTASDT. 

Entry  of  plea — Second  trial. 

1.  Where,  on  the  first  trial  of  defendant  under 
the  Nebraska  bastardy  act,  he  enters  a  plea  of  "  not 
guilty, "it  is  unnecessary  that  such  plea  should 
a^ain  be  entered  on  a  second  trial. — Flanck  v. 
Bishop,  (Neb.)  728. 

Evidence — Credibility  of  witnesses. 

3.  In  a  prosecution  for  bastardy,  where  the  prin- 
<dpal  witnesses  are  defendant  and  the  prosecuting 
witness,  a  charge  of  the  court  that,  in  determining 
the  degree  of  credibility  to  be  attached  to  the  tes- 
timony of  the  witnesses,  the  pecuniary  interest  of 
the  parties  in  the  event  of  the  suit  is  to  be  taken 
into  consideration,  and  that  defendant  has  a  more 
direct  pecuniary  interest  in  the  suit  than  the  pros- 
ecuting witness,  is  not  error. — Kenney  v.  State, 
(Wis.)  213. 

3.  The  prosecuting  witness  and  defendant  liav- 
ing  flatly  contradicted  each  other,  and  there  being 
DO  more  corroborating  testimony  in  favor  of  the 
one  than  the  other,  the  refuaal  of  the  trial  oourt 
to  set  aside  a  verdict  against  defendant  will  not  be 
disturbed.- Id. 

Bawdy  House. 

See  Disorderly  Conduct. 

Benevolent  Societies. 

Mutual  benefit  insurance,  see  Jtuurance,  81-36. 

Bill  of  Exceptions. 

See  Exceptimxs,  BUI  of. 

BiU  of  Peace. 

See  QuAetinQ  TItZe. 


Bills  and  Notes. 

See  Negotiable  InstrutnenXs. 

Board  of  Supervisors. 

Fowen,  see  CounUes.,  9.  ' 

—  to  oommute  fine,  see  Fines.  3. 

Bona  Fide  Purchasers. 

See  Sale,  83, 84;  Vendnr  and  Vendee,  37-33. 
Reformation  of  mortgage  against,  see  EqaUy,  % 

BONDS. 

Action  on.  attorney's  fees,  see  InfimcUion,  5. 
Indemnifying,  see  IndemnUu,  1,  3. 
In  mechanic's  lien  cases,  see  JfecfMinics*  Xiiens,  11- 
u. 

replevin,  see  Replevin,  4. 
LiabiUtTfor  default  of  county  treasurer,  see  Coun- 
ties, 14, 19. 

of  obligors,  see  AtUidvment,  6. 

Of  liquor  dealers,  see  Intoxicating  LAtpum,  83-34. 

notaries,  see  Kotary  Public 

VaUdity. 

Defendant,  a  retiring  city  treasurer,  who  had 
mingled  the  city's  funds  with  his  own,  agreed  with 
plaintiff  that  defendant  should  run  for  mayor,  and 
tho  plaintiff  for  treasurer,  and,  if  elected,  that  the 
funds  should  be  left  in  defendant's  hands.  Both 
wereelected.  and  defendant  gave  to  plaintiff  a  bond 
for  the  proper  accounting,  reporting,  and  payment 
of  the  funds,  as  required  of  the  city  treasurer. 
Plaintiff  receipted  for  the  balance  due  on  the  closing 
of  defendant's  term,  but  tho  latter  received  and 

gaid  out  in  the  usual  way  the  city's  funds.  How. 
t.  Mich,  jt  9481,  renders  a  treasurer  liable  to  sum- 
mary dismissal  for  mingling  the  public  funds  with 
his  own.  Section  3489  makes  the  election  of  a  de- 
faulter to  a  city  office  void.  Held,  that  defendant's 
bond,  having  been  given  in  pursuance  of  the  illegal 
agreement,  was  not  valid  for  any  purpose. — Col>bs 
▼.  Hizson,  (Mich.)  818. 

Books  of  Account. 

See  Evlde^ice,  19-38. 

BOUND  ABIES. 

Location  of  lines. 

Plaintiff  owned  a  village  lot,  No.  134,  and  a  tract 
of  land  lying  adjacent  thereto  on  the  south  and 
east  sides.  River  street,  which  lav  along  a  river's 
edge,  was  the  westerly  front  of  both  the  lot  and 
the  tract.  He  conveyed  the  tract  to  defendant,  re- 
serving a  part  thereof,  beginning  at  the  S.  W.  cor- 
ner of  the  lot;  thence  south-easterly,  along  River 
street,  33  feet;  thence  north-easteriy,  "on  a  line 
with  the  S.  E.  comer  of  lot  No.  124,"  10  rods  and 
38  links;  thence  N.,  to  M.  street;  thence  W.,  to 
the  N.  E.  corner  of  the  lot;  thence  south-westerly, 
to  the  S.  E.  corner,  thence  to  the  beginning.  Lo- 
cating tho  beginning  point  at  the  8.  W.  comer  of 
the  lot  as  appeai-ed  by  the  village  plat,  on  the  east- 
erly side  of  the  street,  the  line  passed  directly 
through  iho  S.  E.  corner  of  lot  134,  taking  no  pan 
of  the  lot,  and  thus  making  the  reservation  wholly 
within  the  tract  conveyed;  but  by  beginning  at 
the  river's  edge,  on  the  westerly  side  of  the  street, 
on  the  theory  that  plaintiff's  property  extended  to 
the  river,  subject  only  to  the  easement  of  the 
street,  the  line  would  pass  through  and  take  part 
of  lot  134.  Ildd,  that  the  former  location  of  the 
corner  was  correct. — Anderson  v.  Scott,  (Mich.) 
901. 

BREACH  OF  MABBIAGE 
PROMISE. 

Evidence. 

1.  It  is  not  error  to  permit  plaintiff  to  testify  that 
defendant  was  the  father  of  an  illegitimate  child, 
begotten  by  him  while  the  agreement  for  marriage 
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«xiBtecl,  and  on  the  faith  thereof  on  tb«  part  of 
plaintiff.— Hnsselman  r.  Barker.  (Neb.)  7S9. 

2.  Whereplaintlfftestifles  posltlyelyto  the  prom- 
ise, and  two  other  witnasaes  testify  to  atatements 
of  defendant  recosnlzing  the  agreement,  there  is 
evidence  to  support  a  veralot  for  plaintifc,  though 
defendant  pouttTeljr  denies  the  alleged  oontraot. 
— Id. 

Damages. 

8.  The  loss  of  social  standing  in  the  oommnnltj 
In  which  plaintiff  resides,  caused  by  her  seduction, 
is  an  element  of  damages:  and  permitting  plain- 
tiff to  testify  that  since  the  seduction  she  haa  been 
"sneered  at"  upon  the  streets  is  not  error  requir- 
ing the  reversal  of  a  judgment  in  plaintiff's  favor. 
— Id. 

4.  Where  defendant  seduced  plaintiff  through 
and  by  reason  of  her  reliance  upon  his  promise  of 
marriage,  a  verdict  for  97,000  damages  was  not  ex- 
cessive.—Id. 

BSEAOH  OF  THE  PEACE. 

What  constitutes — Instilting  language. 

Insulting  and  abusive  language  used  towards  one 
in  the  immediate  presence  ofhis  family  may  amount 
to  a  breach  of  the  peace  at  common  law,  punisha- 
ble under  How.  8L  Mich.  {  943i,  providing  for  the 
punishment  of  common-law  offenses  for  which  no 
express  provision  is  muds  by  statute.  Per  Long, 
Cramplin,  and  Morse,  JJ.  Camfbell,  J.,  dissent- 
ing.—People  V.  Loveridge,  (Mich.)  997. 

Breaking. 

See  Burglaru,  1,  3. 

BfilDOES. 

Uen  on  railroad  bridges  for  labor,  see  RaOroad 

Ct/mpanie*,  3. 
Over  lakes,  power  of  supervisors  to  build,  see  Nav- 

ifinble  Watert. 
Railroad  bridges,  mecbanioa'  liens  on,  see  Jife- 

chanle*'  Xiens,  8, 4. 

Across  navigable  streams — Drawbridge. 

1.  Laws  Mich.  1H88,  No.  354,  provides  that  when 
a  stream  forms  the  boundary  line  between  two 
townships,  and  Is  intersected  by  a  highway  from 
one  town  to  the  other,  and  the  two  towns  cannot 
agree  upon  the  joint  constraction  of  a  highway 
bridge  across  the  stream,  the  county  board  of  su- 
pervisors may  proceed  to  construct  such  bridge, 
and  assess  and  collect  the  cost  thereof  from  the 
towns  into  which  It  extends,  and  shall  also  deter- 
mine the  quota  of  each  town  "towards  keeping 
the  same  in  repair.  *■  Held,  that  the  act  does  not 
authorize  the  construction  of  a  bridge  across  a 
navigable  stream  which  would  require  the  mainte- 
nance of  a  draw. — Township  Board  of  Gcorse  v. 
Board  of  Bnpervisors  of  Wayne  County,  (Mich.) 
881. 

Defective  bridge. 

2.  Act  Mich.  1879,  giving  a  right  of  action  against 
townships  for  injuries  caused  oy  defective  roads, 
bridges,  etc.,  provided  (section  3)  for  actions  for 
injuries  to  personal  property,  and  enacted  "that, 
in  all  actions  brought  under  this  act,  it  must  be 
shown  that  such  township  *  •  •  has  had  rea- 
sonable time  and  opportunity,  after  such  high- 
ways, street,  cross-walk,  or  culvert  became  unsafe 
or  unfit  for  travel,  to  put  the  same  in  the  proper 
condition  for  use,  and  has  not  used  reasonable  dili- 

gence  therein. "  This  act  was  repealed  by  Sess. 
aws  Mich.  18S7,  act  No.  204,  which  left  section  2 
of  the  act  of  1879  substantlsdly  unchanged,  except 
that  it  extended  the  right  of  action  to  Injuries  re- 
oeivcd  on  sidewalks,  and  provided  (section  3)  that 
in  all  actions  brought  thereunder  "it  must  be 
shown  that  such  township  •  *  •  has  had  rea- 
sonable time  and  opportunity,  after  knowledge  by 
or  notice  to  such  township  •  •  •  that  such 
highways,  streets,  bridges,  sidewalks,  cross-walks, 
or  culverts  have  become  unsafe  pr  unfit  for  travel, 
to  put  the  same  in  the  proper  condition  for  use, 


and  has  not  used  reasonable  diligence  therein  after 
such  knowledge  or  notice. "  Held,  that  the  repeal- 
ing act  did  not  affect  an  action  brought  under  sec- 
tion 3  of  the  former  act  before  the  repealing  act 
took  effect,  but  not  passed  into  judgment  at  that 
time.— Moore  V.  Eenockee  Tp.,  (Mich.)  944. 

8.  In  such  an  action  against  a  township,  it  ap- 
peared that  defendant's  commlssioDer  of  highways 
had  been  previously  notified  of  the  defective  con- 
dition of  the  bridge  on  which  the  injury  sued  for 
occurred,  but  it  was  not  shown  that  he  examined 
it.  .  The  overseer  of  highways  was  also  notified, 
and  repaired  the  bridge  by  simply  putting  down 
new  planka.  It  also  appeared  that  the  bridge  had 
been  built  14  years;  that  the  stringers  had  never 
been  renewed ;  and  that  they  were  such  as  could 
not  be  expected  to  remain  sound  mors  than  six  or 
eight  years.  Ail  of  the  stringers  but  one  broke 
when  plaintiffpassed  over  the  bridge  with  a  trac- 
tion-engine. Tliey  were  found  to  be  very  rotten. 
Plaintiff  had  passed  safely  over  the  bridge  with 
his  engine  a  short  time  before,  saw  new  plank  cov- 
ering, and  it  appeared  safe.  In  crossing,  plaintiff 
laid  down  heavy  2>tf  inch  plank  to  run  the  wheels 
of  his  engine  on.  Held,  that  the  evidence  war- 
ranted a  verdict  for  plaintiff,  even  under  the  act 
of  18»7.— Id. 

4.  The  court  charged  that  if  the  commissioners 
or  overseers  of  highways  had  actual  notice  of  the 
bridge's  defective  condition,  and  unreasonably 
neglected  to  make  it  safe,  defendant  would  be  lia- 
ble, provided  plaintiff  was  not  guilty  of  want  of 
ordinary  care :  that  it  was  the  township's  dut.r  to 
exercise  reasonable  supervision  over  its  roads  and 
bridges,  to  see  that  they  were  in  reasonably  safe 
condition ;  that,  when  a  bridge  had  stood  so  long 
that  there  was  much  suspicion  of  it,  the  township 
officers  could  not  disregard  the  warning  conveyed, 
on  the  ground  of  having  no  actual  notioe ;  that  if 
no  actual  notice  were  given,  still,  if  the  township 
officers,  by  the  exercise  of  reasonable  care,  would 
have  known  of  the  defect,  or  if  through  any  other 
means  they  had  actual  knowledge  that  the  bridge 
was  unsafe,  "this  would  answer  the  requirements 
of  the  statute  as  to  notice  or  knowledge  on  the 
part  of  defendant. "  Held  a  fair  and  correct  sub- 
mission of  thequestion.- Id. 

5.  Under  How.  St.  Mich,  jt  144!},  declaring  that 
highway  commissioners  are  ofllcers  of  the  town- 
ship in  which  they  are  elected,  and  section  1379, 
providing  that  the  overseer  shall  report  the  con- 
dition of  bridges  to  the  commissioner,  notioe  to  the 
overseer  is  notice  to  the  township. — Id. 

6.  Where,  in  a  suit  against  a  city  for  Injuries 
claimed  to  have  been  received  through  a  defective 
bridge,  defendant  hcul  introduced  testimony  that 
the  stringers  of  the  bridge  were  not  decayed,  as 
alleged  by  plaintiff,  it  was  not  error  to  allow  plain- 
tiff to  ask  a  witness  in  rebuttal,  who  had  walked 
over  the  bridge  the  day  of  the  accident,  and  before 
the  plaintiff  left  the  bridge,  as  to  the  condition  of 
the  stringers.- Lay  v.  City  of  Adrian,  (Mich.)  959. 

Brokers. 

Bee  FactoTB  and  Broktrt. 

Building  CtontractB. 

See  Contractt,  8,  4. 

Burden  of  Froot. 

See  Evidence,  8. 

Of  illegal  consideration,  see  Mortgages,  39. 

want  of  consideration,  see  Negotiable  Inttrvr 
menu,  4. 

BURQJjARY. 

Breaking. 

1.  Defendant  was  convicted  of  breaking  and  en- 
tering a  store  with  intent  to  steal.  His  defense  was 
that  be  was  made  drunk,  and  induced  to  enter  the 
store  when  so  intoxicated  aa  to  be  incapable  of  a 
criminal  intent.  One  F.,  who  was  acting  as  a  pri- 
vate detective,  and  with  the  knowledge  of  the  pro- 
prietors of  the  store,  went  with  defendant,  and  en- 
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tered  the  tniildtnir  through  •  window  from  which 
the  fastening  had  been  removed.  All  that  was  re- 
quired was  to  slide  the  window  to  one  side,  if  the 
window  was  closed  at  all,  which  was  not  certain. 
The  prcwrietors  were  inside  the  store  at  the  time, 
having  been  informed  by  P.  of  the  intended  entiy. 
The  evidence  as  to  the  extent  of  defendant's  in- 
toxication and  the  part  played  by  T.  in  prodaetng 
it  was  contradictory.  The  court  cbtnved  that  the 
brealcing  and  entry  were  proved,  and  that  defend- 
ant admitted  everything  necessarv  to  constitute 
the  crime,  but  alleged  trresponsiUlity  through 
drunkenness,  which  was  the  only  question  tO'  be 
determined.  Held  error,  a*  it  waa  by  no  aeasa 
clear  that  there  bad  been  a  "brealraig"  of  the 
house.— People  V.  McCord,  (Mich.)  1106. 

2.  If  the  entry  was  instigated  by  F.  with  the  ap- 
proval of  the  proprietors,  def  endaat  would  not  be 
criminally  liable.— Id. 

CancellatiozL 

Of  Instruments,  see  Equity,  4-18;  Mortgagea,  25. 

Capias  ad  StatiBfaciendum. 

See  Execution,  10, 11. 

CABBIEBS. 

See,  also,  Horse  and  Street  Raibroadt;  RaOroad 
Companies;  Shipping. 

lAjTtries   to  passengers  —  Contribntorsr 
negligence. 

Plaintiff's  intestate,  a  passenger,  was  injured  by 
a  collision.  The  car  in  which  intestate  was  riding 
was  owned  by  a  theatrical  coiz4>any,  of  which  in- 
testate was  an  employ^,  and  was  being  ixaed  In  the 
transportation  of  scenery.  In  one  end  of  the  car 
were  bunks  fc-7  persons  to  sleep,  with  bedding. 
The  train  consisted  of  passenger  coaohea  and  a 
baggage-car,  and  the  show-car,  which  was  placed 
between  the  baggage-car  and  engine.  Plaintiff 
claimed  that  by  the  oontractfor  the  trausportatiou 
of  the  car,  and  by  virtue  of  his  intestate's  employ- 
ment, he  bad  a  i-igbt  to  ride  in  the  car.  The  con- 
tract was  not  given  in  evidence,  and  it  was  shown 
that  intestate  had  charge  of  the  properly  which 
was  being  carried,  but  it  was  not  shown  that  it 
was  his  duty  to  ride  in  this  car.  The  intestate  had 
a  regular  passenger's  ticket,  and  he  was  informed 
by  the  conductor,  when  the  ticket  was  taken  up, 
that  he  must  not  ride  in  the  car,  as  It  was  not  a  safe 

£lace,  and  was  against  the  rules  of  the  oompany. 
itestate  replied  that  he  did  not  want  to  go  bock 
in  the  passenger-car,  as  he  would  have  to  get  up 
too  early,  (the  car  was  to  reach  its  destination 
about  2 ;  30  A.  u. )  Held,  that  it  was  not  suffloieutly 
shown  that  defendant  contracted  to  carry  the  in- 
testate in  this  car,  nor  was  it  shown  that  tiie  con- 
ductor consented  to  bis  riding  there. — Blake  v. 
Burlington,  C.  K.  &,  N.  Ry.  Co.,  (Iowa,)  580. 

CERTIOBARI. 

When  not  proper  remedy,  see  Quo  Wftrranto,  3. 

When  lies. 

1.  Where  the  penalty  imposed  for  contempt  is  in 
punishment  of  the  oSeuae,  there  can  be  no'uppoal 
and  certinriiri  will  lie.— State  v.  District  Court, 
(Minn.)  5'.>S. 

3.  The  action  of  a  board  of  county  commissioners, 
in  dividing  a  town,  and  organiring  a  new  one  out 
of  part  of  its  territory,  is  legislative,  and  not  ju- 
dicial, in  its  nature,  and  will  not  be  reviewed  on 
cerM'rrarf. —ChrisUieb  v.  Board  of  County  Ck>m'rs, 
(Minn.)  930. 

Procedure. 
8.  Whece  the  return  of  *  josUce  purports  to 

«how  all  the  questions  asked  by  defendant  on  the 
trisl,  ajfldavfte  of  jnrors  in  the  case  cannot  be 
heard  to  rarr  or  alter  the  return. — ^Peterson  v. 
Ringelberg,  (Mich.)  1060. 

4.  Where  a  cause  before  a  justice  of  the  peace  is 
brought  l^  eertkyrarl  to  the  circuit  court,  and  the 


court  enters  judgment  that  the  judgnteBt  of  the 
justice  be  in  all  matters  "afllrmed,  and  stand  in 
full  force  and  effect, "  and  that  plaintifl  recover 
"the  amount  of  his  damages  and  coeU  recovered 
by  him  in  the  court  below, "  and  "have  execution 
thereof,  "the  entry  must  be  taken  together,  and  the 
judgment  of  the  ctrsnit  eoart  is  theonly  judgment 
to  l>e  enforced ;  the  judgment  of  the  justioe  is  af- 
firmed and  merged  therein. — ^Id. 

5.  Where  a  demurrer  to  a  petition  for  certtorart 
was  overruled,  and  defendants  made  s  tetum,  and 
at  the  further  hearing  a  different  Judge  presided, 
and  ia  mliug  upon  the  issues  presented  by  the  re- 
turn, some  of  which  were  the  same  as  those  raised 
by  the  demurrer,  made  rulings  opposed  to  the  view 
of  the  law  held  by  the  former  judge,  the  hitter  rul- 
ings are  the  controlling  ones  in  that  court. — ^Bich- 
man  v.  Board  of  Sup'rs,  If  nscatine  County,  (Iowa,) 
422. 

Challenges. 

To  jury,  see  Jury,  1, 2. 

Change  of  Orade. 

Of  streets,  see  Mvmlctpal  CorporatUmt,  tt-JB. 

Change  of  Venue. 

See  Criminal  Law,  0,  7;  Venue  in  CtoU  Caaet, 
8-7. 

Character. 

Evidence,  other  crimes  by  defendant,  see  CYtminnl 

Imw,  16, 17. 

CHATTEL  MORTQAQES. 

See,  also,  Fraudulent  Canveuoncet;  Mortgagea. 

What  oonatitittes— KU  of  sale. 

1.  A  bill  of  sole,  not  under  seal,  aksolute  on  its 
f  ara,  may  be  sIicwb  by  parol  evidence  to  have  been 
given  as  security;  and  the  rule  that,  to  prove  that 
a  deed  abaohite  on  its  face  was  Intended  as  a  mort- 
gage the  evidence  must  be  ctear,  convincing,  and 
unequivocaL  does  not  apply. — Seligman  v.  Ten 
Byck's  Rstate,  (Itfieh.}  194. 

Validity. 

2.  An  instrument  by  which  a  debtor,  for  the  pur- 
pose of  securing  a  debt,  conveys  personal  property 
to  his  creditor,  giving  him  the  possession  thero^f, 
with  authority  to  self  the  same,  and  account  to  the 
debtor  for  the  surplus  after  paying  the  debt  so  sc- 
oured, together  with  the  necessary  expenses  of 
sale,  etc.,  will  be  treated  as  a  chattel  mortgage  as 
well  between  the  grantee  and  the  creditors  of  the 

frantor  as  lietween  the  Mrtiee  to  the  transfer. — 
loan  V.  Coburn,  (Neb.)  726. 

8.  nnderClvilCodeDak.$2024,respectingfrand- 
uLeut  conveyances,  which  excepts  from  ite  opera- 
tions chattel  mortgages  when  allowed  by  law,  a 
chattel  mortgage  duly  executed  and  filed  is  not 
even  prlmn  fncie  fraudulent  as  against  the  mort- 
gagor's creditors,  though  it  piijvides  that  the  mort- 
gagor  may  retain  possession  of  tbe  goods;  and  the 
orden  of  proof  is  upon  him  who  asserts  tbat  it  is 
fraudulent. — ^Reichert  v.  Simons,  (Dak.)  657. 

—  DescrlptlcMi. 

4.  A  chattel  mortgage  designed  to  cover  crops 
to  be  raised  on  certam  land  is  binding  on  one 
having  actual  notice  of  it,  though  the  descriptioa 
is  defective. — Luce  v.  Moorcheaa  (Iowa,)  82ii.* 

5.  In  an  action  against  a  sheriff  to  recover  per- 
sonal property  levied  on  by  him,  by  one  claim- 
ing under  a  mortgage  of  such  property,  where  the 
sheriff  had  actual  notice  of  such  mortgage  prior  to 
tUe  making  of  the  levy,  the  fact  that  tbe  deacrip- 
tioD  of  tbe  property  in  toe  mortgage  is  so  indefinite 
that  the  record  of  it  would  iu>t  constitute  notice  to 
a  purchaser,  cannot  be  set  up  as  a  defense  by  tbe 
shieriff.— Cole  v.  Oreon,  (Iowa,)  304. 

Beoording. 

6.  An  assignment  of  a  lease  of  the  mortgaged 
property,  by  a  chattel  mortgagor  to  on  assignee  of 
the  morigHge,  with  authority  to  collect  the  rents 
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Moaning  under  sueh  iease,  does  not  oonstltnte  such 
«  change  of  possession  as  to  dispense  with  flllag 
and  renewing  the  mortgage  ■•  reijulred  by  Mich- 
igui  statnto,  whete  the  lewee  is  allowed  to  remain 
in  actual  possession  of  the  mortgaged  property. — 
First  Nat.  Bank  v.  Summers,  (Mich.)  530. 

7.  Where  a  person  purchases  a  stock  of  goods  in 
another  county  from  that  in  which  he  resides,  and 
gives  a  chattel  mortgage  for  the  price,  which  is 
recorded  in  the  former  county,  and  leaves  them  in 
charge  of  his  brother,  who  adds  to  the  stoclc,  m^ces 
■ales  therefrom,  pays  debts,  etc.,  all  in  the  name  of 
the  vendee,  there  is  no  such  "actual  possession  "by 
the  purchaser  as  is  contemplated  by  Code  Iowa,  f 
192.3,  requiring  a  chattel  mortgage,  where  the 
mortgagor  retains  "actual  possession,"  to  be  re- 
corded in  the  county  where  the  holder  of  the  prop- 
erty resides,  to  be  valid  against  creditors  and  pur- 
chasers without  notice,  and  the  mortgage  has 
priority  over  one  of  a  later  date,  given  by  the  pur- 
chaser, and  recorded  in  the  county  where  he  lives. 
—King  T.  Wallace,  (Iowa,)  776. 

S.  In  a  suit  for  the  possession  of  the  property, 
between  the  first  and  second  mortgagees,  an  in- 
struction that,  if  the  purchaser's  brother  had  pos- 
session as  the  agent  or  servant  of  the  purchaser,  it 
would  be  the  "actual  possession  "  of  the  latter,  but 
that,  if  he  had  )>osses8ion  under  an  agreement  that 
be  was  to  have  an  interest  in  the  property,  then 
the  possession  of  the  purchaser  would  not  be 
"actual, "  was  without  prejudice  to  the  second 
mortgagee.— Id. 

Iiien — ^Priorities. 

9.  Where  plaintiff,  who  bad  taken  a  deed  of  land 
and  immediately  leased  it  to  the  vendor,  brought  an 
action  to  recover  a  crop  raised  on  the  land  which 
had  been  Bei2ed  by  one  claiming  under  a  mortgage 
executed  by  the  vendor  prior  to  the  conveyance, 
•nd  there  was  evidence  tending  to  show  that  dur- 
ing the  negotiations  for  the  oonveyanee  pUintifl 
had  been  famished  with  a  list  of  mortgages  on 
crops  to  be  raised,  executed  by  the  vendor,  evi- 
dence as  to  wliat  was  said  concerning  snob  mort- 
gages at  such  time  was  admissible,  thougli  some 
of  the  mort^rages  were  executed  to  persons  not 
rarties  to  the  action. — ^Lnoe  v.  Moorehead,  (Iowa,) 

10.  Plaintiff's  mother  waa  indebted  to  both  plain- 
tiff and  defendants,  and  at  the  urgent  solicitation 
of  plaintiff  irave  him  a  cliattel  mortgage  to  secure 
bis  debt,  which  waa  duly  recorded.  Held,  that  de- 
fendants, upon  subsequently  issninK  an  attach- 
ment upon  their  claim,  have  no  rights  entitling 
them  to  have  plaintiff's  mortgage  postponed  as 
void  in  law  as  aigainst  their  attachment.— Dalton  v. 
Stiles,  (Mich.)  100. 

11.  Where  there  is  a  recorded  mortgage  on  grow- 
ing corn,  and  the  corn  is  afterwards  gatherM  and 
placed  in  cribs,  and  sold  by  the  mortgagor,  adealer 
who,  in  good  faith,  in  open  market,  purchases  such 
grain  from  the  mortgagor,  and  receives  it  at  his 
warehouse,  will  take  it  free  from  the  lien  of  the 
mortgage,  as  the  mortgage  on  record  is  not  notice 
to  him.— OUlilan  v.  KendaU,  (Neb.)  £81. 

On  brick  used  for  building. 

12.  A  mortgage  on  brick,  to  secure  money  loaned, 
descril>ed  the  brick  as  located  on  certain  lots  at 
the  kiln  of  the  mortgagor,  who  was  a  manufact- 
urer of  brick;  but  no  briok  were  designated  as 
those  on  which  the  mortgage  was  given.  The 
mortgagor  thereafter  used  brick  from  his  kiln  in 
the  erection  of  a  house,  but  testified  that  during 
the  time  in  which  the  brick  used  in  the  building 
were  made  he  waa  making  and  selling  brick  con- 
tinually, and  could  not  tell  whether  those  used  in 
the  building  were  made  before  the  mortgage  was 
executed  or  not.  Held,  that  the  mortgage  was  in- 
valid as  against  third  persons,  and  therefore  the 
mortgagee  had  no  mechanic's  lien  on  the  building, 
as  against  other  lienhotders. — Meredith  v.  Kunzo, 
(Iowa,)  619. 

Bights  of  assignee. 

18.  The  assignee  cannot  maintain  replevin 
against  a  sherut  who  has  levied  on  the  property 
under  eicecution  against  the  mortgagor,  while  in 
the  lessee's  possessioo,  as  the  title  is  in  the  mort- 


gagor, and  the  asslspae  stands  only  in  the  poslttoa 
of  a  mortgagee.— First  Kat,  Bank  r.  Smnmers, 
(Mich.)  686. 

interest. 

14.  Where  mortgages  provide  for  interest  on  the 
debt  secured,  it  is  proper  to  provide  for  interest 
in  the  decree  distributing  the  proceeds  ol  the 
property,  which  baa  been  sold  pending  litigation 
between  the  different  mortgagees. — Sticknoy  t. 
StioJmey,  (Iowa,)  618. 

Civil  Damage  Law. 

See  Intoxicating  lyiguors,  96-84. 

Claim  and  Delivery. 

SeeBepl&oin. 

Clergymen. 

Salary,  see  RellgUmt  Societies. 

CLEBK  OF  COUItT. 

Indexing  judgmenti,  see  Judgment,  39-38. 
May  administer  oath  to  complainant,  see  Criminal 
JUnvj,  3. 

Fees. 

Under  Sp.  LawaWnn.  1881.  o.  408,  {  3,  the  clerk 
of  the  district  court  for  Hennepin  county  is  not 
entitled  to  a  ■per  diem  compensation  for 'the  ne- 
rlod  of  time  he  or  his  deputies  are  employed  in 
copying  the  list  of  delinquent  taxes  upon  real  es- 
tate, and  in  entering  jndgment  against  each  par- 
cel mentioned  in  said  list,  as  by  law  reguirra.— 
Davenport  v.  Board  of  County  Com'rs,  (Minn.)  90. 

Collateral  Attack. 

On  judgment,  see  Jitdgment,  87 ;  Mnrriage,  L 
levy,  see  Sheriffs  aiid  Cimatdhles,  8. 
partition  decree,  see  PartltU/n,  4. 

Collection. 

See  Banks  and  Banking,  9,  8;  TaxatUm,  90. ' 

COUCFOSITION  WITH  CSED- 
ITOES. 

Wbat  constitutes. 

1.  There  was  evidence  that  defOndants,  who  had 
become  seriously  involved  through  the  failure  of 
D.  to  meet  bis  obligations  to  them,  at  the  advice  of 
their  creditors  discounted  their  claim  against  D., 
to  secure  money  to  pay  to  the  creditors,  in  pursu- 
ance of  an  agreement  by  which  moneys  so  derived 
were  to  be  accepted  by  the  creditors,  including 
plaintiffs,  in  fiul  ■atlstaotioa  of  their  claims 
against  defendants,  and  that  the  plain  tiffs  received 
their  share  as  stipulated.  Held  to  support  find- 
ings that  a  binding  agreement  was  entered  into 
between  defendants  and  their  creditors,  including 
plaintiffs,  by  which  the  latter  agreed  to  accept  a 
composition  of  their  debts  in  satisfaction  of  the 
whole,  and  that  said  agreement  was  carried  out  by 
the  payment  to  plaintiffs  of  the  stipulated  sum. — 
Murcbte  V.  Uclatlie,  (Minn.)  348. 

2.  A  finding  that  the  defendants  had  paid  the 
other  creditors  in  accordance  with  their  agree- 
ment for  a  composition  was  nnnecessary. — ^Id. 

COMPROMISE. 

See,  also,  Pnyment;  Release  aiul  Dlxcharge, 
Evidence  of,  see  Negolitible  Instrumciita,  8, 7. 
Illegal  consideration,  see  Seduction,  1. 

What  constitutea — Fraud. 

Defendant  shipped  lumt>er  to  a  firm  onder  a 
contract,  and  the  Arm  claimed  that  the  lumber  did 
Dot  comply  with  the  contract,  and  offered  to  pay  a 
smaller  price  or  return  the  luffltter.  Defendant  ao- 
oepted  the  deduction.  Thereafter  defendant  re- 
tained money  advanced  to  it  by  I 
Digitized  by ' 


1160 


INDEX. 


sequent  contract,  and  notified  the  firm  that  it  had 
applied  the  money,  so  retained,  on  the  former  con- 
tract. In  an  aoUon  forthe  money  retained,  defend- 
ant alleged  and  gave  eridenoe  that  the  lumber 
cumplied  with  the  contract,  and  that  it  was  forced 
to  accept  the  smaller  amount  to  avoid  litigation ; 
and  its  secretary  testified  that  defendant  aeoided 
to  take  what  it  could  get  for  the  time  being,  and 
take  chauues  on  getting  more.  Plaintiff  gave  evi- 
dence that  the  mmher  did  not  comply  with  the 
contract.  The  court  charged  that,  if  the  firm 
knowingly  "asserted  an  unjust  claim,  and  induced 
ihe  parties  to  compromise,  under  the  circum- 
stances, in  order  to  avoid  litigation,  it  would  not 
be  binding  on  the  company,"  (defendant;)  but 
that,  if  the  lumber  did  not  comply  with  the  con- 
tract, and  the  firm  made  the  offer  of  the  reduced 
price  in  good  faith,  and  defendant  took  it,  defend- 
ant was  oound  thereby;  but  was  not  bound  if  it 
was  a  fraudulent  scheme,  on  the  part  of  the  firm, 
to  "beat  the  defendant  out  of  the  money. "  Held,  a 
fair  submission  of  the  issues  to  the  jury,  and  that 
their  finding  for  plaintiff  could  not  be  disturbed 
on  appeal— ^ash  v.  Manistee  Lumber  Co.,  (Mich.) 
840. 

Compounding  Felony. 

See  Seduction,  1. 

CionditionB. 

In  deed,  see  Deed,  3, 4. 

Of  insurance  policy,  see  Insurance,  1-18. 

Condonation. 

See  Divorce,  3, 8. 

Confessions. 

See  Criminal  Law,  la-li. 

Conflict  of  Laws. 

Imposing  burdens  on  foreign  insurance  companies, 
see  Insurance,  87, 88 ;  Limitation  nf  Actions,  9. 

Conservator  of  the  Peace. 

Jurisdiction  of  justices,  see  Constitutional  Law,  1. 

Consideration. 

For  release,  see  Release  and  Discharge,  2 ;  Seduc- 
tUm,  1. 

Illegality,  see  Seduction,  1. 

Of  negotUble  instrument,  see  Negotiable  Instru- 
ments, l-«. 

Want  of,  see  Weights  and  Measures,  & 

Conspiracy. 

To  obtain  money  under  false  pretenses,  see  False 
Pretenses,  1-8. 

Constables. 

See  Sheriffs  and  Constables. 

CONSTITUnONAIi  liAW. 

Examination  of  physician,  qualification  to  prac- 
tice, see  Physicians  an<2  Surgeons. 

Laws  regulating  the  sale  of  liquor,  see  Intoxicat- 
ing Liquors,  1,  3. 

Power  of  city  to  suppress  houses  of  ill  fame,  see 
Disorderly  House,  1,  2. 

Substitution  of  judges,  see  Judge,  3. 

When  statute  void  in  part  is  void  in  toto,  ueeSta;^ 
utcs. 

Jurisdiotion  of  Jostioes. 

1.  Under  Const  Mich.  art.  6,  1 1,  vesting  the  ju- 
dicial power  of  the  state  in  various  enumeraud 
courts  and  in  justices  of  the  peace,  and  authorizing 
the  legislature  to  establish  municipal  courts  of 
civil  and  criminal  jurisdiction  in  cities,  the  legisla- 
ture may  deprive  justices  of  jurisdiction  of  an  of- 


fense committed  in  a  city,  and  confer  ezdnsive 
jurisdiction  thereof  on  a  police  court,  and  it  is  im- 
material that  the  constitution  also  makes  a  iustiee 
a  conservator  of  the  peaoe. — Ferrott  v.  Pierce, 
(Mich.)  1002. 

Titles  of  laws. 

2.  The  title  of  a  curative  act.  viz. ;  "An  act  to 
legalize  the  proceedings  of  the  board  of  supervis- 
ors of  Muscatine  and  Lonisa  counties  in  locating 
and  constructing  a  levee  on  Muscatine  island  in 
said  counties,  and  to  provide  for  an  assessment  o{ 
the  costs  thereof  on  the  lands  benefited  thereby,  '— 
embraces  but  one  subject,  and  "matters  properly 
connected  therewith." — Kichman  v.  Board  of 
Sup'rs  Muscatine  County,  (Iowa,)  422. 

3.  Act  Mich.  1889,  entitled  "An  act  to  provide 
for  the  election  of  two  justices  of  the  peace,  and 
for  the  appointment  of  a  justice's  clerk  and  room 
for  holding  justice  court  in  and  for  the  city  of 
Orand  Kapids,  and  to  define  their  jurisdiction  and 
fix  their  compensation,  and  to  repeal  an  act  enti- 
tled 'An  act  to  provide  for  the  election  of  four  jus- 
tices of  the  peaoe  in  and  for  the  citj  of  Grand 
Rapids,  and  to  define  their  jurisdiction  and  fix 
their  comiwnsation,'  approved  March  11,  ISSI.  and 
all  acts  and  parts  of  acts  in  any  wise  contravening 
the  provisions  of  this  act, "  contains  but  oae  ob- 
ject,— the  formation  of  a  justice's  courL  and  the 

groviding  of  a  clerk  and  court-room. — ^Brooks  v. 
lydom,  (Mich.)  1122. 

4.  .But  where  such  act  abolishes  the  otBoes  of 
two  existing  justices  of  the  peace,  and  provides 
that  they  shall  go  out  of  office  on  a  certain  date, 
and  turn  over  their  records,  etc.,  to  two  others,  it 
is  unconstitutional,  as  not  expressing  its  object  in 
its  title.— Id. 

6.  Sp.  Laws  Minn.  1887,  c.  833,  entitled  "An  act 
to  provide  additional  compensation  to  the  auditor 
and  assessor  of  Ramsey  county  for  clerk  hire,  dur- 
ing the  years  1887  and  1888,  in  transcribing  books 
•  •  •  and  for  other  purposes, "  which  provides, 
in  addition  to  the  matter  indicated  in  the  title,  for 
a  change  in  the  time  for  the  election  of  the  city  at- 
torney of  St.  Paul,  and  for  the  salaries  of  the  city 
jailer  and  market  master,  is  void,  as  in  violation  of 
Const.  Minn.  art.  4,  i  27,  whicdi  provides  that  "no 
law  shall  embrace  more  than  one  subject,  which 
shall  be  expressed  in  its  title. " — State  v.  Mnrray, 
(Minn.)  858. 

6.  The  constitutional  provision  in  Michigan  that 
laws  shall  have  but  one  object,  which  shall  be 
expressed  in  the  title,  does  notapply  to  ordinances 
enacted  by  the  common  council  of  a  city. — People 
V.  Hanrahan.  (Mich.)  1121. 

7.  The  title  of  Laws  Minn.  1885,  o.  147,  to-wit, 
"An  act  to  regulate  the  practice  of  ptiarmacy,  the 
licensing  of  persons  to  carry  on  suoh  practice,  and 
the  sale  of  poisons  in  the  state  of  Minnesota,  "^suf- 
ficiently  expresses  the  subject  of  regulating  the 
sale  of  drugs  and  medicines  not  poisons Hypo- 
phosphites  and  Borax  Cases,  (Minn.)  781. 

8.  The  title  to  act  No.  83,  Sess.  Laws  Mich. 
1873,  "An  act  to  provide  for  the  incorporation  of 
mutual  fire  insurance  companies,  and  defining 
their  powers  and  duties, "  is  sufficient  to  embrace, 
without  particular  mention,  provisions  for  winding^ 
up  such  companies  when  they  become  insolvent. 
Tbeir  examination  by  the  insoranoe  commissioner, 
the  appointment  of  a  receiver,  and  the  assessment 
of  policy-holders  to  pay  liabilities,  are  all  neces- 
sarily incident  to  the  object  expressed  in  the  title. 
— Wardle  ▼.  Townsend,  (Mich.)  860. 

Bqual  and  uniform  laws. 

9.  Laws  Minn.  1871,  c  52,  {  ],  which  limiU  the 
time  within  which  a  mortgage  containing  a  power 
of  sale  may  l>e  foreclosed  by  advertisement,  is  not 
objectionable  as  class  legislation,  because  it  ex- 
cepts mortgages  that  have  been  foreclosed,  or  cases 
where  attempts  have  been  made  to  foreclose  by  ad- 
vertisement, and  does  not  except  mortgages  which 
have  been  attempted  to  be  foreclosed  hy  action. — 
Cobb  V.  Bord,  (Minn.)  896. 

10.  An  ordinance  prohibiting  persons  from  en- 
gaging in  certain  kinds  of  business  on  the  first 
day  of  the  week,  coinmooljr  called  Bandax,  and  ex- 
cepting others  from  its  operation,  is  not  void  br 
reason  of  such  discrimination,  the  prahibitBd  bnsl- 
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71688  not  being  of  publio  necessity.— Leiberm&n  ▼. 

State,  (Neb.)  «9.* 

Jury  trial. 

11.  The  proTiston  of  a  oltyobarter,  requiring  the 
police  jQdKe  of  suoh  olty  to  hear  proseoutions  for 
violations  thereof  without  a  jury,  is  not  in  tIoIa- 
tion  of  the  constitutional  provision  that  "the  right 
of  trial  by  jury  shall  remain  Inviolate, "  such  pros- 
ecutions being  of  a  qvaH  criminal  nature,  and  for 
acts  which  are  not  made  crimes  by  the  criminal 
laws  of  the  state,  or  are  made  offenses  only  for  the 
better  protection  of  the  health  and  peace  of  the 
municipality  in  the  exercise  of  its  police  power. 
—Id. 

Vi.  Code  Iowa,  H  8187,  3146,  8148,  which  author- 
izes a  referee,  appointed  in  proceedings  supple- 
mentary to  execution,  to  issue  an  order  for  the  ex- 
amination of  the  debtor,  and  also  for  his  arrest 
when  it  appears  that  he  is  about  to  leave  the  state, 
is  not  unconstitutional  because  the  debtor  is  de- 
prived of  the  right  of  trial  by  jury. — Marriage  v. 
Woodruff,  (Iowa,)  198. 

Taxation. 

13.  The  proceedings  by  the  counties  of  Musca- 
tine and  Louisa,  Iowa,  in  constructing  a  levee  on 
Muscatine  island  from  a  point  near  Muscatine  to 
Fort  Louisa  were  by  this  court  held  void  for  want 
of  jurisdiction,  because  of  failui-e  to  file  with  the 
countv  auditor  a  petition  signed  by  a  majority  of 
the  adjacent  land-owners,  setting  forth  the  neces- 
sity for  the  proposed  improvement,"  and  the  start- 
ing point,  route,  and  termini. "  Held  that,  as  the 
requirements  which  were  disregarded  might  have 
been  dispensed  with  by  the  legislature  in  the  first 
instance.  It  was  within  the  power  of  the  legis- 
lature to  validate  the  proceedings,  and  provide  for 
a  reassessment  and  reapportionment  by  a  subse- 
quent statute,  as  was  done  by  Acts  1886,  a  17. — 
Richman  v.  Board  of  Sup'ra  Muscatine  County, 
(Iowa,)  422. 

14.  The  effect  of  the  curative  act  is  not  to  take 
private  property  without  just  compensation,  any 
more  than  in  all  other  eases  of  taxation  for  public 
purposes. — ^Id. 

15.  The  former  adjudication  does  not  constitute 
a  bar  to  proceedings  under  the  subsequent  curative 
iiL't,  which  made  direct  reference  to  the  adjudica- 
tion, and  whose  object  was  to  create  an  obligation 
on  the  part  of  those  benefited  by  the  improvement. 
— Id. 

16.  Const.  Iowa,  art.  8,  {  80,  forbids  the  legisla- 
ture to  pass  local  or  special  laws  for  the  assessment 
%nd  collection  of  taxes  for  state,  county,  or  road 
purposes,  "where  the  general  law  can  be  made  ap- 
plicable. "  Held,  that  the  fact  that  the  curative 
act  in  question  is  both  local  and  special  is  evidenoe 
3f  the  legislative  belief  that  a  general  law  could 
not  be  made  applicable;  and,  in  view  of  the  cir- 
jiumstances,  the  court  cannot  say  that  the  legisla- 
ture was  mistalcen. — Id. 

Omitted  lands. 

17.  Laws  Minn.  1881,  o.  5,  provides  that  "it  any 
real  or  personal  property  shall  be  omitted  in  the 
usessment  of  any  year  or  years,  and  the  property 
shall  thereby  escape  taxatbn,  when  such  omission 
shall  be  dlacovered  the  county  auditor  shall  enter 
such  property  OD  the  assessment  and  tax  books  for 
the  year  or  years  omitted,  and  he  shall  assess  the 
same,  and  extend  all  arrearages  of  taxes  properly 
accruing  against  such  proi>erty,  with  7  per  cent. 
interest  thereon  from  the  time  said  taxes  would 
have  become  delinquent. "  Held  that,  so  far  as  this 
act  provides  for  the  assessment  of  the  amount  of 
the  "original"  tax,  it  is  valid.  Although  a  land- 
awner  has  no  notice  or  opportunity  of  being  heard 
in  the  manner  of  making  assessment  and  extend- 
ing the  tax  by  the  county  auditor,  the  act  is  not  re- 
pugnant to  the  constitutional  provision  that  prop- 
srty  shall  not  be  taken  without  "due  process  of 
law, "  for  the  reason  that  in  the  proceedings  under 
the  general  tax  la  w  to  obtain  judgment  ag^nst  the 
land  he  has  notice,  and  an  opportunity  of  Inter- 
posing his  defenses  to  both  the  assessment  and 
the  tax.— State  v.  Certain  Lands  in  Redwood  Coun- 
ty, (Minn.)  473. 

18.  The  provision  of  the  act  adding  "back"  in- 


terest to  the  tax  is  Invalid,  as  being  unequal  taxa- 
tion, for  the  reason  that  until  the  amount  of  the 
tax  is  ascertained  the  owner  has  no  opportunity 
of  paying  it,  and  is  not  in  default,  and  the  person 
is  chargeable  with  interest  only,  upon  contract  to 
pay  It,  or  for  some  default  of  legal  duty,  on  his  part. 

Unorganized  counties. 

19.  Act  Dak.  March  13, 1885,  provides  thafwhen 
any  personal  property  is  situated  and  kept  in  any 
unorganized  county"  it  "shall  be  subject  to  taxa- 
tion in  the  nearest  organized  county  thereto,  and 
shall  be  listed  and  assessed  by  the  assessor  of  said 
nearest  organized  county ;  and  when  said  unorgan- 
ized county  borders  upon  two  or  more  organized 
counties,  then  said  property  shall  be  assessed  and 
taxed  in  that  organized  county  havingthe  greatest 
extent  of  contiguous  boundary  line. "  A  tax  upon 
personal  property  in  the  unorganized  county  of  B. 
was  imposed,  under  the  above  act,  by  and  for  the 
exclusive  local  benefit  of  the  contiguous  organized 
county  of  8.  Held,  an  attempt  to  tax  one  com- 
munity for  the  benefit  of  another,  and  therefore 
void.— Ferris  v.  Vannier,  (Dak.)  81. 

20.  The  fact  that  the  civil  and  criminal  jurisdic- 
tion of  justices  of  the  peace  of  S.  county  extends 
over  B.  county  does  not  make  the  tax-payers  of 
the  latter  county  interested  in,  and  benefited  by, 
the  tax,  inasmuch  as  the  act  extending  such  juris* 
diction  (Laws  Dak,  188],  p.  110,  {  15)  imposes  upon 
S.  county  no  expense  growing  out  of  the  exercise 
of  such  jurisdiction,  nor  is  B.  county  benefited  by 
it  except  from  the  contributions  from  the  terri- 
torial treasury. — Id. 

21.  So  far  as  the  act  of  1885  provides  for  the  col- 
lecting of  a  territorial  tax  assessed  upon  personal 
property  in  unorganized  oounties,  (leaving  real 
property  therein  untaxed,)  it  is  not  repugnant  to 
the  organic  act,  (Rev.  St.  U.  8.  {  1925,)  providing 
that  the  territory  shall  not  pass  any  law  impairing 
the  rigbta  of  private  property,  "nor  make  any  dis-  ■ 
crimination  in  taxing  different  kinds  of  property; 
but  all  property  subject  to  taxation  shall  be  taxed 

in  proportion  to  its  value. "  Unjust  discrimination 
of  property  which  the  legislature  has  made  subject 
to  taxation  is  what  the  organic  act  prohibits ;  and 
tbe  legislature  may,  for  good  reason,  say  that 
personal  property  shall,  and  real  property  shall 
not,  be  subject  to  taxation  in  these  counties. 
Thomas,  J.,  dissenting. — Id. 

23.  Nor,  in  this  respect,  is  the  aot  open  to  the  ob- 
jection that  it  is  special  or  local.  The  term  "un- 
organized oounties  "  is  not  one  of  place  or  location, 
but  one  of  class. — Id. 

Jury  trial  in  chancery  cases. 

28.  The  act  regulating  the  practice  in  chancery 
courts  (Laws  Mich.  1W7,  p.  358)  provides  that 
either  party  shall  be  entitled  to  a  jury  trial,  to  be 
demanded  in  the  same  manner  as  in  a  suit  at  law, 
and  the  verdict  of  such  jury  on  any  question  of  fact 
shall  have  the  same  force  and  effect  in  the  drouit 
court,  and  in  the  supreme  court  on  appeal,  as  the 
verdict  in  an  action  at  law.  Whenever  a  jury  is 
demanded,  an  issue  or  issues  shall  be  framed  under 
the  direction  of  the  court,  if  the  court  deems  it 
necessary  to  submit  such  issue,  and  in  ail  cases  of 
trial  in  open  court,  whether  with  or  without  a 
jury,  the  court  shall  rule  upon  all  questions  of  ad- 
missibility of  testimony  in  like  manner,  and  with 
like  effect,  as  in  a  suit  at  law.  When  the  cause 
has  been  tried  by  a  jury  the  parties  shall  be  en- 
titled to  make  and  settle  a  case,  in  which  it  shall 
be  necessary  to  set  out  only  so  much  of  the  testi- 
mony as  may  be  necessary  to  an  understanding  of 
the  questions  raised ;  and  an  appeal  may  be  taken 
as  in  ordinary  chancery  cases,  field,  that  the 
changes  are  so  entirely  in  conflict  with  the  rights 
of  paries  and  the  chancery  system  that  it  cannot 
be  carried  into  effect  The  common-law  trial  by 
jury,  framed  on  the  theory  of  single  contesting 
parties,  cannot  be  adapted  to  the  chancery  prac- 
tice, where  there  are  many  conflicting  Interests 
and  demands  for  specific  falief. — Brown  v.  Kala- 
mazoo Circuit  Judge,  (Mich.)  827. 

24.  The  method  of  review  is  entirely  inadequate, 
as  no  provision  is  made  for  taking  or  settling  ex> 
oeptlona,  or  for  supplying  testimony  improperlTf^ 
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ruled  out,  or  for  grantiog  a  netir  tnal  oefore  ifao 
■ame  or  any  other  jury  la  whole  or  io  pafrt.^'Id. 

25.  Tbe  f  uDctions  of  judge*  in  aqmty  caaea  in 
dealing  with  them  are  as  well  lettLed  •  ]>art  of  tte 
iudldiu  power,  and  as  necessary  to  it  aaaaioiatra- 
tion,  aa  those  of  Juries  in  oonunon-law  oases,  and 
the  legislature  cannot  take  them  away.  Coast. 
Mich.  art.  6,  S  5,  which  sutborize*  the  legislature  to 
abolish,  as  far  as  practicable,  distinctions  between 
law  and  equity  proceedings,  only  anthoiizes  the 
removal  of  nominal  distinctions.— Id. 

CONTEMPT. 

What  coxwtitutes. 

1.  If  oouns^,  after  the  court  has  ruled  against  a 
particular  sourse  of  examination  of  a  witness,  still 
persists  in  the  same  course  of  examination,  he  is 
guilty  of  a  contempt. — Stata  ▼.  Distriot  Court, 
(Minn.)  596. 

Procedure— Appeal. 

2.  The  supreme  court  of  Minnesota  may  review 
an  order  punishing  a  person  for  contempt  of  court, 
^d. 

Contests. 

See  Electiona  and  Voters,  2,  3;  ITiUs,  8-10. 
CONTINUANCE. 

Bee  CrtmlMal  Lena,  8. 

On  payment  of  costs. 

In  a  suit  brovgfat  by  two  plaiatiffs,  on«  of  whom 
was  a  aainor,  the  court  atwointed  the  aAilt  plala- 
tUt  as  tbe  next  friend  of  the  minor.  Defendant 
then  stated  tliat  he  bad  relied  on  this  defense,  aad 
that  be  was  not  prepared  on  the  merits,  but  refused 
a  continuanoe  unless  granted  without  terma  He 
objected  to  plaintiffs'  evidence  because  no  bill  of 
particulars  haA  been  filed.  The  court  penaitlcd 
a  bill  to  be  filed  which  was  larger  than  tbe  one 
filed  in  the  justice  court,  thoDgh  the  asnount  claimed 
was  no  greater.  Defendant  tben  asJcad  for  time 
to  file  a  aet-off,  but  tbe  oourt  ref osed  to  grant  it 
exoopt  on  payment  of  the  oosta.  Defendant  re- 
fuaed  it,  and  made  no  further  defense,  and  judg- 
ment was  entei-ed  against  him.  Hiid,  that  the 
action  of  the  court  was  proper.— MdDonald  v. 
Weir,  (Mioh.)  lU^ 

GONTRAGTS. 

See,  also,  ArbttrvtUm  tmdAionrd;  Attignmeni; 
A»»iipifnent  for  Bentflt  of  (JreeHtani;  Bunds; 
Currier*;  Chatlol  Mortgnges;  Covcnmtta; 
Deed;  Factors  and  Bruhara;  frauds,  t>UitMte 
of;  Fraudulent  Corweynnoe*;  Ouamntt/:  In- 
«t(r<iHce;  Interest;  landlord  and  Tcttaiit; 
KegtAiitble  Inttniuientt;  Partnertfukp;  Priii- 
elfMl  and  Agent;  Principal  and  Siiretu;  Siile; 
Speelftc  Perfurmntice;    Vsury;    Vendor  and 

Antenuptial,  see  Husband  and  Wife,  S,  8. 
Betweeu  attorney  and  client,  see  AUorneu  and 

Client,6-W. 
By  father  to  pay  c^ild  for  labor,  see  Parent  and 
Child,  ISi. 
officers  of  oorporationa  for  own  benefit,  tot 
t'orpmvitiotis,  'i-A. 
Breach,  action,  sea  Assumpsit,  3. 
Gift  of  homestead,  see  Homestend,  7-t. 
Of  infant,  ratification,  see  Infanou,  1. 

school-districts,  see  Sehoois  and  SchooI>I>is- 
trtetg,  »-10. 
Ratification,  waiver  of  action  for  tort,  see  Aet'fOn- 
To  pay  judgment,  evidence,  see  Judgment,  42. 

secure  pai-don,  see  jlttor-nev  rand  Client,  4-A. 
Violation  of  Sunday  law,  entirety,  see  Sunday,  S. 
Want  of  consideration,  see,  auo,    Weights  and 
Measures,  2. 

Mutuality. 

1.  Flaintiis  and  defendant  made  a  written  agree- 
ment by  which  M.  "agrees  to  saw  fur  said  U.  six 
million  feet  or  more  of  pine  logs,  said  sawing  to  ba 


done  in  good  workman-like  manner,  and  as  shall 
be  directed  from  time  to  time  by  said  O.  or  his 
agent.  Said  Q.  agrees  to  pay  said  V.  tor  saving, 
scaling,  loading,  and  delivering  at  his  piUng  place, " 
etc.  Then  fMlow  provisiODS  as  to  rates  and  man- 
ner of  payments.  There  was  no  express  promise 
by  O.  to  furnish  the  logs  to  be  sawed.  Held,  such 
a  promise  is  to  be  Implied,  so  that  there  are  mutu- 
ality of  engagements.  Bailey  r.  Austrian,  14  Minn. 
985,  (GU.  466,}  and  Tarbox  ▼.  Ootziao.SO  Minn.  139, 
(Gil.  198.)  distinguished.— Mlnneapolb  MiU  Co.  r. 
Goodnow,  (fifinn.)  866. 

VaUdity— PubUc  poUoy. 

2.  A  contract  between  husband  and  wife,  where- 
by it  was  agreed  to  drop  all  matters  of  dispute,  to 
refrain  from  scolding,  fault-finding,  and  anger, 
and  live  toaetber  as  husband  and  wife;  that  the 
wife  should  keep  her  home  in  a  oomfortable  con- 
dition; and  that  the  husbund  should  provide  all 
tbo  necesssf y  expenses  of  the  family,  and  pay  the 
wife  in  addition  a  certain  sum  p«r  month,— is  oon- 
trary  to  public  policy. —Miller  r.  Miller,  (Iowa,) 
(ki. 

GonBtruction — Building  contracts. 

3.  The  contract  for  the  coostruotion  of  a  build- 
ing by  plaintiff  for  defendant  «ttd  not  refer  to  any 
plaos  as  having  been  drawn  or  pjgepaced  at  the 
date  of  the  contract,  and  plaintift  claimed  that  the 
contract  contagiplated  the  erection  of  a  two. story 
buildiag  instead  of  tbe  three-story  one  actually 
built,  iuod  that  ha  was  eonsequeatiiy  entitled  to  ad- 
dit!.OBal  compensation.  Held,  on  defendant's  de- 
nying such  claim,  that  evideaoe  was  admissible  of 
the  facts  exj/iting  at  the  time  of  tbe  contract,  and 
the  circomstauoes  at  the  parbias,  asd  of  the  build- 
ing.— ^Doaso  College  v.  I<anha«,  (Nab.)  4Ui. 

4.  Ttie  evidence  being  confitctiog  aa  to  whether 
the  agreement  that  the  buildiag  shouU  be  of  tliree 
stories  instead  of  two  was  entei<sd  in)4>  aftar  the 
execution  of  the  contract,  and  also  as  to  whether 
a  change  in  the  building  by  pruUiing  in  buttressed 
walls  was  agreed  to  after  raraiaz«oulion,  a  verdict 
for  the  plaintiff  for  additional  compensation  for 
such  changes  will  not  be  disturbed— Id. 

PerfMrmanoe. 

5.  A  declaration  alleged  that  after  Judgment  had 
been  recovered  against  plaintiff's  assignors,  de- 
fendant contracted  with  them  to  purcluse  an  in- 
terest in  their  business,  and  bound  himself  to  pay 
(35,000, "  not  later  than  the  time  set  by  tbe  supreme 
court"  for  the  payment  of  the  judgment,  it  being 
the  intention  of  the  parties  1x>  provide  a  fund  for 
the  payment  of  the  judgment ;  hut  that,  contrary  to 
expectation,  the  supreme  court,  without  fixing  the 
time,  remanded  the  casetotbecirouitcourt,vrhich 
fixed  tbe  time  of  payment,  and  that  the  133,000  be- 
came piiyable  when  the  circuit  court  fixud  the  time 
of  paynieot  of  the  judgment.  Beld,  tbat  a  de- 
murrer to  the  declaration  was  properly  sustained, 
it  not  appearing  that  tbe  fixing  of  the  time  of  pay- 
ment by  auy  other  than  theaopreme  court  was  oon- 
temphitod. — J«bBSO«  v.  Lyon,  (Mich.)  9i>8. 

6.  Plaintiff,  in  February.  1888,  agreed  to  deliver 
a  cargo  of  asphaktum  to  defendant  forthwith,  some 
more  in  July,  and  the  balance  of  tks  contract  in 
Novenvber,  but  failed  to  do  sa  On  November  % 
18S3,  plaintiff  wrote  tbat  a  cargo  had  been  shipped, 
to  which  defendatnts  replied  tbat  they  had  supplied 
themselves,  bat  would  take  the  cargo,  but  not  on 
any  i>revious  oontiTWl,  ani  wcmld  negotiate  wiih 
plaintiff  as  to  any  aspbaltam  hs  mMt  have  in  the 
future.  Flaintiff  related,  thanking  defcadants.  and 
hoping  that  they  would  want  mora.  Hrl.i,  that 
the  stspulations  as  t«  times  of  delivery  were  not 
waived,  and  the  contract  was  terminated. — Halda- 
mao  V.  Denry,  (Miob.)  ST. 

7.  In  Jaouary,  1888,  defendants,  on  making  pay- 
ment for  th«  cargo  reeaired,  atatsd  that  they  were 
accustomed  to  a  certain  time  for  pavBtant,  or  a  dls- 
connt  it  paid  within  that  time,  and  that  they  ex- 
pected plaintiff  to  do  the  same,  to  wfaioh  phontifl 
assented.  Defendants,  in  another  letter,  stated 
that  they  had  dedooted  some  asphaltnm  loaned  to 
plaintiff,  and  tbat  they  would  aori«spond  with 
plaitui^  when  i»  need  of  more,  field  not  a  re- 
nuwal  uf  the  contracts— Id. 
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8.  A  coDtraot  provided  for  the  deliTery  of  a  qaan- 

tlty  of  pavini;  plank  daring  the  season  of  1887, 
without  speciiyinK  any  place  of  delivery.  Held 
that,  to  put  the  seller  in  default  for  a  failure  to  illl 
orders,  the  order  must  specify  time  and  place  of 
delivery.— Canney  V.  Brown,  (ICinn.)  354 

9.  A  contraot  recited  that  defendants  owned 
about  4,000,000  feet  of  saw-logs,  which  it  vres 
agreed  should  be  turned  over  to  plaintiffs,  to  con- 
vert into  lumber  and  sell  to  the  greatest  advan- 
tage, and  guaranty  the  paper  taken  in  payment 
thereof.  The  proceeds  of  the  shipping  grades 
were  to  be  divided  in  certain  proportions,  any  in- 
crease or  loss  in  the  net  profits  to  oe  shared  in  the 
same  proportion.  Defendants  were  to  take  the 
non-shippmg  lumber,  and  pay  plaintifTs  a  certain 
sum  per  ihousaud  for  sawing.  Fiaintiffs  were  to 
retain  defendants'  proportion  until  they  had  been 
repaid  certain  advances  made.  The  logs  only  pro- 
duced about  1,000,000  feet  of  lumber.  Held,  that 
plaintiffs  could  recover  damages  to  tb«  extent  of 
the  unpaid  advances. — Sample  v.  Upton, (Hich.)  51. 

10.  Defendants'  firm  was  originally  composed  of 
F.  and  U.  After  the  agreement,  F.  sold  out  bis 
interest  to  L.  and  U.,  who  assumed  to  save  him 
harmless,  and  the  notes  made  by  plaintiffs,  consti- 
tuting the  advances  mentioned  in  the  contract, 
were  renewed,  indorsed  by  L.  &  U.  Held,  that  as 
the  action  was  on  the  contract,  and  not  on  the 
notes,  their  renewal  without  F.'s  consent  did  not 
discbarge  him. — Id. 

11.  Nor  would  mismanagement  on  the  part  of  L. 
&  U.  in  the  sawing  of  the  lumber  discharge  him, 
except  to  the  extent  of  the  loss  by  it. — Id. 

Modification  by  parol. 

12.  Parties  to  a  written  executory  contract  under 
seal  may  modify  it  by  parol,  if  they  have  acted 
under  and  executed  it  as  modified.  —  UcClay  v. 
Gluck,  (Minn.)  875. 

Bescission. 

13.  A  contract  for  a  certain  number  of  advertis- 
ing sheets,  known  as  "annuals, "  desirned  to  rep- 
resent deffendant's  newspaper  and  to  be  delivered 
December  6th,  contained  the  following  clause: 
"Privilege  of  countermand,  in  case  I  dispose  of 
this  paper,  till  Dec.  Ist. "  Held  that,  defendant 
having  before  that  date  made  a  honn  fide  arrange- 
ment to  sell  his  newspaper,  and  having  duly  noti- 
fied plaintiff  thereof,  it  was  immaterial  to  plaintiff 
that  the  arrangement  in  question  was  voidable  un- 
der the  statute  of  frauds. — Aldine  Press  v.  Estes, 
(Mich.)  677. 

14.  Plaintiff's  contract  with  defendant  contained 
a  stipulation  that  plaintiff  would  not  supply  the 
annuals  to  any  other  newspaper  publisher  in  de- 
fendant's town.  In  an  action  for  refusing  to  ac- 
cept the  annuals,  lield,  that  it  was  error  to  refuse 
proof  that,  shortly  after  the  contract  was  made 
with  plaintiff's  agent,  the  latter  endeavored  to  get 
another  publisher  in  the  same  town  to  purchase 
sheets  of  the  annuals. — Id. 

Actions  on  contracts. 

15.  In  an  action  to  recover  the  price  of  the  sink- 
ing of  a  well,  defendant  alleged  a  warranty  that 
the  well  should  yield  a  specified  quantity  of  water 
per  day.  Plaintiff  lestlfled  that,  while  he  so 
agreed,  it  was  not  understood  that  the  tubiug  fur- 
nished by  defendant  should  be  used,  and  tried  to 
show  that  a  failure  was  due  to  snch  tubing.  Held, 
that  an  instruction  that  if  there  was  a  warranty 
and  breach  thereof,  but  that  if  plaintiff  did  not 
expressly  agree  that  in  case  the  well  did  not  yield 
the  quail  lity  of  water  named  in  the  answer  he 
would  charge  nothing  therefor,  and  If  the  jury 
found  the  well  was  of  any  value,  plaintiff's  recov- 
ery shonld  be  the  contract  price,  less  the  amount 
it  would  cost  to  complete  the  well,  was  not  errone- 
ous, as  inapplicable  to  the  evidence.— Johnston  v. 
Johnston,  (Neb.)  754. 

Pleading. 

16.  In  an  action  for  services  rendered  at  defend- 
ant's re<iuest,  the  petition  stated  that  defendant 
was  a  coutractor  for  grading  a  railway;  that  he 
had  employes  and  subcontractors  engaged  in  grad- 
ing, who  furnished  their  own  teams ;  thai  be  verbal- 
ly employed  plaintiff  to  oare  for  and  furnish  "all 
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medical  treatment  and  medical  and  suiYical  service 
and  medicine  which  the  plaintiff  might  render  to 
said  horses  and  mules  "  of  the  said  parties ;  that  in 
pui-suance  of  said  contract  plaintiff  rendered  serv- 
ices and  furnished  medicine  for  the  horses  and 
mules  of  the  said  parties,  which  amounted  to  (49.50. 
Held,  that  the  petition  stated  a  cause  of  action, 
and  that  there  was  sufficient  consideration  for  the 
contract.— Lewis  v.  Owen,  (Neb.)  285. 

17.  Flaintlff  sued  for  the  price  of  certain  boot 
patterns  manufactured  for  and  delivered  to  defend- 
ant at  his  request.  Defendant  la  his  answer  ad- 
mitted ordering  the  patterns,  but  denied  that  they 
were  made  according  to  directions,  and  alleged 
that  they  were  not  reasonably  fit  for  the  purpose 
intended  and  for  his  business,  and  that  Uiey  were 
of  no  value  to  him,  and  were  returned  to  plaintiff. 
Pluiotiff  moved  to  strike  out  the  allegation  as  to 
the  fitness  of  the  goods  for  their  intended  use  and 
for  dcfendxuit's  business.  Held  that,  though  the 
only  issue  was  whether  the  patterns  were  made  as 
ordered,  it  was  not  error  to  overrule  the  motion. — 
White  V.  Adams,  (Iowa,)  199. 

Evldenoe. 

18.  A  letter  written  by  plaintiff  to  defendant, 
advising  him  to  have  the  patterns  made  in  the  reg- 
ular way  instead  of  as  suggested  by  defendant,  u 
immaterial. —Id. 

19.  TV  hero  the  court  has  already  charged  that 
the  terras  of  a  contract  did  not  require  anything 
to  be  done  by  defendants,  or  that  it  should  be 
signed  by  them,  it  is  not  error  to  refuse  to  charge, 
at  the  request  of  defendauta,  that  the  lack  of  evi- 
dence of  defendants*  doing  anything,  and  even 
proof  that  they  did  nothing  under  tne  contract, 
cannot  be  considered  by  the  Jury. — Seligman  v. 
Ten  Eyck's  Estate,  (Mich.)  134. 

30.  In  a  suit  on  an  agreement  to  pay  plaintiffs 
"all  the  balance  due  and  unpaid"  on  notes  given 
by  F.  to  plaintiffs,  and  indorsed  by  C,  defendant 
can  show  by  parol  evidence  that  the  consideration 
was  an  executory  promise  of  the  plaintiffs,  and 
can  prove  a  total  or  partial  failure  to  perform  on 
their  part.— De  Camp  v.  Scofleld,  (Mich.)  9«53. 

21.  A  promise  by  plaintiffs  to  first  take  steps  to 
collect  the  note  of  the  indorser,  C,  and  to  assist 
defendant  in  getting  back  into  business  as  a  con- 
sideration for  the  agreement,  does  not  vary  Its 
terms,  and  is  consistent  with  it.— Id. 

88.  Where  plaintiffs  denied  the  agreement  testi- 
fied to  by  defendant  on  the  subject  of  trying  to  get 
pay  from  the  indorser,  C,  before  calling  on  de- 
fendant, the  Issue  shonld  have  been  submitted  to 
the  jury.— Id. 

Findings  and  judgment. 

83.  In  an  action  by  the  assigneeof  a  written  oon 
tract  for  cementing  a  cellar  for  a  stated  sum,  It 
was  admitted  that  the  contract  was  not  fully  com- 
pleted because  of  defendant's  refusal  to  allow  the 
work  to  be  finished.  There  was  no  averment  in 
the  pleadings  under  which  plaintiff  could  show  the 
difference  between  the  contract  price  and  what  it 
would  have  cost  the  contractor  to  have  perfonned 
the  contract,  together  with  such  sums  as  had  been 
expended  by  the  contractor  for  materials,  prior  to 
del'endaot's refusal  to  allow  it  to  proceed;  and  the 
trial  court  made  no  finding  on  the  amount  of  dam- 
ages suffered  by  the  contractor,  by  reason  of  de- 
fendant's conduct.  Held,  that  the  findings  were 
InsutUcient,  and  a  judgment  based  on  such  findings 
could  not  be  sustained. — Dunn  v.  Barton,  (Minn.) 
289. 

Contributory  Negligence. 

Bee  lfeuHgetice,9;  Railroad  Companiet,  33,  84. 

Conversion. 

See  Ti°ot;er  and  Convention. 

Conveyance. 

See  Chattel  MortgoQet;  Deed;  FrauAuUnt  Con- 
vey aiux»;  MorUjages;  Sale;  Vendor  and  Ven- 
dee. 

Between  husband  and  wife,  see  Husband  and 
Wife,!. 
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OOEPORATIONS. 

Bee,  also,  Banks  and  Banking;  Cnrrlerg;  Hone 
and  Street  Bailioads;  Ins^irance;  Mviilclpnl 
VorporatUmt;  RallroculCompanUis;  BeHgiims 
Societies. 

Acceptance  of  bill  by,  see  Negotiable  Instruments, 
6,7. 

Misconduct  of  directors,  see  Insurance,  31-83. 

Note  of,  when  officers  are  bound  personally,  see 
Negotuible  Instruments,  10. 

Purposes  of  organization. 

1.  Uen.  St.  Minn.  1866,  c.  34,  $  45,  as  amended  by 
Laws  1873,  0.  13,  authorized,  under  the  expression 
"or  other  lawful  business, "  the  formation  of  corpo- 
rations for  carrying  on  any  Wnd  of  lawful  business, 
for  pecuniary  profit,  not  elsewhere  specially  pro- 
vided for,  although  not  of  the  same  kind  as  any  of 
those  previously  enumerated  in  the  section  referred 
to.— Brown  v.  Corbin,  (Minn.)  481. 

Officers — Duties  and  liabilities. 

2.  A  complaint  alleged  that  defendants,  having 
obtained  the  right  to  purchase  a  mining  option  for 
$-iO,000,  proceeded  to  form  a  corporation  to  make 
such  purchase,  representing  to  the  persons  who 
subscribed  for  stock  that  the  option  would  cost 
tilO,000;  and  that,  having  first  Induced  third  per- 
sons to  snbsoribe  for  the  stock  on  such  representa- 
tions, and  to  pay  to  the  corporation  the  sum  of 
$100,000  for  their  stock,  the  corporation  then, 
through  defendants,  its  officers,  purchased  the 
option  nominally  for  (90,000,  paving  the  120,000 
which  It  actually  cost  them  with  the  money  re- 
ceived by  the  corporation  from  the  sale  of  stock, 
and  converting  the  remaining  970,000  to  their  own 
use.  The  action  was  brought  in  the  name  of  the 
corporation,  to  recover  the  (70,000.  Held,  that 
the  complaint  stated  a  good  cause  of  action, — a  case 
of  trustees  and  agents  of  a  corporation  selling 
property  to  It  on  the  one  hand,  and  buying  for  it 
on  the  other,  and  making  a  profit  for  themselves 
bytbe  transaction.— Pittsburg  Min.  Ca  v.  Spooner, 
(Wis.)  259.* 

3.  It  is  immaterial  that  the  sale  and  purchase 
were  made  at  a  time  when  defendants  were  the 
only  members  of  the  corporation,  the  stock  not 
having  been  then  actually  allotted  to  the  third  per- 
sons, who  were  in  reality  interested  in  the  forma- 
tion of  the  corporation,  and  who  had  agreed  to  take 
the  stock. — Id. 

4.  The  fact  that  the  (90,000  which  the  corpora- 
tion paid  defendants  for  the  option  were  the  pro- 
ceeds of  an  issue  of  its  stock  in  violation  of  the 
statute  cannot  be  set  up  to  defeat  the  recovery 
from  defendants  of  the  excess  over  the  actual  pur- 
chase price.  Defendants  are  not  in  a  position  to 
attack  either  the  issue  of  the  stock  or  the  legality 
of  the  corporate  organization. — Id. 

Compensation  for  serrioes. 

5.  Services  by  a  director  of  a  corporation  in 
efforts  to  form  another  corporation  in  another 
state,  rendered  in  pursuance  of  an  unofficial  ar- 
rangement between  himself  and  the  other  di- 
rectors, without  any  agreement  as  to  remunera 
tion,  and.  for  the  general  corporate  advantage,  do 
not  impose  any  liability  on  the  corporation  to  pay 
therefor. — Kakins  T.  .Ajnencan  White  Bronse  Co., 
(Mich.)  982. 

Liability  to  creditors. 

6.  Laws  Minn.  1873,  c.  11,  {  28,  (Gen.  St.  a  8^ 
S  142,)  declares  that  "if  any  corporation  organized 
and  established  under  the  authority  of  this  act 
shall  violate  any  of  its  provisions,  and  shall  there- 
by become  Insolvent,  the  directors  ordering  or  as- 
senting to  snch  violation  shall  be  jointly  and  sev- 
erally liable  in  an  action  founded  on  this  statute 
for  all  debts  contracted  after  such  violation  as 
aforesaid. "  Held  that,  where  a  series  of  acts,  or 
a  continuous  course  of  conduct,  on  part  of  the  di- 
rectors in  violation  of  the  statute,  finally  produc- 
ing the  insolvency  of  the  corporation,  is  begun  be- 
fore the  debt  of  a  creditor  is  contracted,  the  debt 
is  one  contracted  "after  such  violation, "  although 
the  series  of  acts  or  course  of  conduct  is  not  com- 
pleted, or  the  insolvency  of  the  corporation  con- 


summated, until  afterwards.— Patterson  v.  Minne- 
sota Manuf  g  Co.,  (Minn.)  926. 

7.  The  nlirn  vires  acts  of  the  directors  in  exe- 
cuting accommodation  paper  in  the  name  of  the 
corporation,  or  in  lending  its  funds  to  others, 
constitute  a  violation  of  the  act  "by  the  corpora- 
tion "  within  the  meaning  of  the  statute. — ^Id. 

8.  To  constitute  "assent"  there  must  be  some- 
thing more  than  mere  negligence  on  part  of  a  di- 
rector In  not  knowing  what,  in  the  exercise  of 
proper  care,  he  ought  to  have  known.  There  must 
be  some  willful  or  intentional  violation  of  duty  as- 
senting to  It,  knowing  that  the  act  Is  being,  or 
about  to  be,  done.  But  if,  with  such  knowledge, 
he  neither  objects  to  nor  opposes  It  when  his  duty 
requires,  and  when  he  has  the  opportunity  of  doing 
so,  this  Is  "  assent. " — Id. 

9.  A  creditor  of  the  corporation  may  sue  one  or 
more  of  the  directors  to  enforce  the  liability 
without  joining  all  the  creditors  to  whom  they 
are  liable,  or  all  the  directors  subject  to  the  liabll- 
Ity.-Id. 

10.  The  fact  that  the  affairs  of  the  corporation 
have  been  placed  in  the  hands  of  a  receiver  nei- 
ther takes  away  nQr  suspends  this  right  of  action. 
— ^Id. 

11.  It  Is  not  necessary  that  the  creditor  before 
suing  the  directors  shall  have  obtained  judgment 
against  the  corporation.  He  may.  If  necessarr, 
join  it  as  co-defendant  with  the  directors,  and  es- 
tablish his  claim  against  the  corporation  In  the 
same  action. — Id. 

Stockholders. 

12.  Where  a  corporation  engaged  in  the  business 
of  printing  and  publishing  could  not  be  carried  on 
with  profit,  and  was  approaching  serious  financial 
embarrassment,  a  sale,  without  fraud  and  in  good 
faith,  of  all  its  property  to  a  rival  corporation  en- 
gaged in  the  same  business,  whose  paid-up  stock 
was  given  In  payment,  affords  no  ground  of  oom-* 
plaint  by  a  stockholder,  even  though  he  was  not 
notified  of,  nor  present  at,  the  meeting  at  which 
the  transfer  was  decided  upon.— Sawyer  v.  Du- 
buque Printing  Co.,  (Iowa,)  300. 

Assessments  of  stock. 

18.  Defendant  subscribed  to  the  capital  stock  of 
a  proposed  corporation,  "and  agrees  to  pay  there- 
for two  dollars  in  cash  on  each  share  on  or  before 
January  25,  1888,  and  the  balance  on  each  share  at 
such  times  and  In  such  installments  as  the  same 
shall  be  called  for  by  said  corporation. "  Rev.  St. 
Wis.  i  1778,  provides  for  the  preliminary  organiza- 
tion of  corporations,  and  declares  that  "no  socb 
corporation  shall  transact  business  with  any  other 
than  its  members  until  at  least  one-half  of  its  cap- 
ital stock  has  been  duly  subscribed,  and  at  least 
20  per  cent,  thereof  actually  paid  In. "  Held,  that 
the  corporation  could  not  sue  defendant,  to  recover 
an  assessment  made  after  the  one  of  two  dollars, 
without  alleging  thattUe  above  statutory  require- 
ment had  been  complied  with. — Anvil  Mln.  Co.  v. 
Sherman,  (Wis.)  220. 

Liability  for  debts. 

14.  A  corporation  Issued  shares  of  stock  and 
placed  them  In  the  hands  of  Its  treasurer,  to  be 
sold  by  him  when  necessary.  He  reported  a  con- 
ditional sale  of  20,000  shares,  which  report  was  ap- 
proved at  the  stockholders'  meeting.  11.,  who  was 
appointed  the  company's  manager,  made  advances 
to  the  company,  and.  bein^  indebted  to  plaintiff 
for  borrowed  money,  ne  assigned  the  claim  against 
the  company,  which  plaintiff  accepted,  having 
been  assured  by  the  treasurer  tliat  it  was  perfectly 
good.  In  an  action  to  enforce  a  stockholder's  lia- 
bility on  the  judgment  recovered  against  the  com- 
pany for  such  claim,  defendant  snowed  that  his 
shares  were  a  portion  of  the  stock  sold  condition- 
ally; that  they  were  to  be  paid  for  at  60  cents  a 
share  when  it  should  be  worth  SI;  that  they  had 
never  been  worth  that  sum ;  that  M.  also  owned  a 
portion  of  the  stock  sold  on  the  same  condition. 
Held  that,  in  the  absence  of  any  showing  of  ob- 
jections by  stockholders,  the  conditional  sale  most 
be  treated  as  a  valid  transaction.— Callanan  v. 
Windsor,  (Iowa,)  6.52. 

15.  As  M.'s  claim  was  a  balance  due  on  an  open 
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•enmnt,  hU  assignee,  under  Code  Iowa,  t!  20S6, 
2087,  8546,  took  it  subject  to  all  defenses  and  conn- 
ter-claims  which  could  have  been  urged  against  U. 
—Id. 

IS.  Code  Iowa,  (  lOSS,  which  provides  that  noth- 
ing contained  in  the  chapter  on  corporations,  nor 
any  provision  in  the  articles  of  Incorporation,  shall 
exempt  the  stockholder  from  individual  liability 
to  the  amount  of  his  unpaid  subscriptions,  does  not 
applv  where,  by  a  valid  agreement,  to  which  the 
original  creditor  was  a  party,  nothing  is  due  or 
ooIIecUble  on  the  stock.— Id. 

17.  The  defendant  is  entitled  to  have  the  amount 
of  recovery  against  him  reduced  by  the  amount 
of  the  contribution  for  which  M.  was  liable  as  a 
atookholder.— Id. 

Aotlons  —  Averment  of  corporate  exist- 
ence. 

18.  An  allegation  as  to  the  corporate  existence  of 
a  defendant  was  stated  in  the  complaint  before  the 
causes  of  action.  Held,  that  it  was  unnecessary 
that  such  allegations  should  appear  in  each  aver- 
ment of  a  cause  of  action.— west  v.  Buraka  Imp. 
Co.,  (Minn.)  87. 

COSTS. 

Continuance  on  payment  of,  see  C(mtlniume«. 

In  foreclosure,  see  Murtgages,  38,  89. 
garnishment,  see  Qnrniehment,  6. 

Liability  of  sureties  on  attachment  bond,  see  .^t- 
tnchment,  6. 

Of  will  contest,  see  WiUs,  4,  5. 

Payment  of,  see  Practice  in  CivU  Catet,  3. 

Recovery  less  than  $100,  see  Ingumnce,  80. 

When  may  be  set  off,  see  Set-Off  and  Counter- 
claim, 1. 

When  recoverable. 

1.  A  suit  to  foreclose  a  tax  certificate  cannot  be 
continued  in  order  to  render  a  judgment  for  costs, 
after  a  redemption  of  the  certificates. — Two  Riv- 
ers Manuf'g  Co.  v.  Beyer,  (Wis.)  233. 

2.  The  expense  of  printing  briefs,  to  be  used  on 
appeal,  is  properly  taxed  against  the  defeated 
party,  where  the  brief  was  evidently  made  in  good 
laith.— George  W.  Boby  Lumber  Co.  v.  Gray, 
(Mich.)  889. 

8.  In  an  action  on  •  lost  non-negotiable  note,  no 
bond  need  be  filed  to  entitle  complainant  to  costs ; 
How.  St.  Mioh.  i  7519,  requiring  such  a  bond  to  be 
filed,  being  applicable  only  to  negotiable  instru- 
ments by  the  preceding  section.— Coon  v.  Bou- 
chard, (Mioh.)  72. 

4.  Acte  Iowa  18th  Qen.  Assem.  c.  185,  {  8,  re- 
quiring an  affidavit  when  attorney's  fees  are  taxed, 
applies  only  to  contracts  made  after  it  took  effect. 
— HcCormick  Harvesting-Machine  Co.  y.  Jacobeon, 
(lowtU  499. 

5.  Where  stenographer's  minutes,  used  by  de- 
fendant in  preparfng  a  bill  of  exceptions,  had  been 
procured  and  paid  for  by  him  on  a  former  trial, 
their  expense  should  not  be  taxed  as  costs  against 
plaintiff. — George  W.  Roby  Lumber  Co.  v.  Gray, 
(MichJ  889. 

e.  where  the  maker  of  a  note  brings  an  action 
before  its  maturity  to  enjoin  the  foreclosure  of  a 
mortgage  given  to  secure  It,  and  in  suah  action  a 
judgment  held  by  plaintiff  is  set  off  ag^Uist  the 
note,  defendant  is  not  entitled  to  the  attorney's 
fees  stipulated  for  in  the  note  in  case  of  suit 
brought  to  collect  it. — Oteheckv.  Hostetter,(Iowa,) 
388. 

Costs  on  appeal. 

7.  How.  St.  Mioh.  (  7888,  provides  that  "when- 
ever any  person  shall  become  security  for  costefor 
another  in  any  court  in  this  state,  *  *  *  in  case 
the  defendant  In  any  such  action  shall  recover  final 
Judgment  or  decree  for  costo  against  the  plaintiff 
or  eomplainant,  thereupon  judgment  or  decree 
•hall  be  immediately,  and  in  such  suit,  entered  as 
well  against  such  surety  as  against  such  plaintiff 
or  complainant. "  Held,  that  where  tiie  supreme 
court  reverses  a  decree  for  a  plaintiff,  who  has 
given  •  bond  for  coste  In  the  trial  court,  and  ren- 
ders judgment  for  the  defendant  for  his  costs,  but 
tb*  return  to  the  appeal  does  not  show  •  certified 


copy  of  the  bond  for  costs,  and  no  effort  is  mada 
to  amend  the  retnm  in  that  respect,  a  subsequent 
motion  by  defendant  for  judgment  for  his  coste 
against  the  surety,  based  on  an  affidavit  and  a  cer- 
tified copy  of  the  bond,  is  too  late.— Vanderpool  v. 
Notly,  (Mich.)  680. 

8.  Code  Iowa,  {  8592,  relative  to  appeals  from 
justioes'  courte,  provides  that  "the  appellant  must 
pay  the  costs  of  the  appeal  unless  he  obtains  a 
more  favorable  judgment  than  that  from  which  he 
appealed. "  Held,  Uiat  this  applies  onl^  to  appeals 
by  the  party  recovering  judgment.  WTiere  the  ap- 
peal is  by  the  party  against  whom  judgment  was 
rendered,  he  must,  to  avoid  the  coste  of  the  appeal 
In  case  the  appellee  recovers  some  amount,  proffer 
to  pay  a  certain  amount,  with  costs,  as  provided  by 
section  8593.— Cohen  v.  Gibson,  (Iowa,)  65^ 

Oo-Tenancy. 

See  Tenancv  in  Comnum  and  Joint  TenameU' 

Counter-claim. 

See  Set-Off  and  Counter-Claim. 

COUNTIES. 

See,  also.  Highways;  ScHwoU  and  Sehool-Dlt' 

tricts. 
Accounting  with  stete  for  taxes,  see  TaxatUm,  2-8. 
Construction  of  bridges  between  townships,  see 

Bridfleo,  1. 
Division  of  town,  legislative  act,  see  Certiorort,  2. 
Power  of  supervisors  to  build  bridge  over  lake,  se« 

Havlgnhle  Walera. 
Unorganized,  taxation  In,  see  Con»tltuiional  Xaw, 

19-*2. 

Division— Taxation. 

1.  How.  St.  Mich.  1%  458,  460  relating  to  settle- 
ments between  the  respective  i>oards  of  supervis- 
ors, where  two  counties  are  formed  out  of  one.  do 
not  contemplate  any  other  division  than  of  existing 
property  and  liabUities,  nor  provide  for  the  as- 
sumption by  one  county  of  the  whole  burden  of 
stete  taxation  for  both  counties  until  the  next 
equalization. — Supervisors  of  Ontonagon  County 
V.  Supervisors  of  Gtogebic  County,  (Mich.)  170. 

2.  How.  St.  Mich.  $322,  requiring  stete  taxes  to 
be  levied  for  five  years  on  the  basis  of  the  last 
equalization,  does  not  mean  that  when  two  coun- 
ties are  made  out  of  one  the  old  county  must  bear 
the  whole  burden  of  state  tax  as  before  the  divis- 
ion, until  the  next  equalization.  The  proportion 
which  the  assessment  rolls  of  the  year  when  the 
last  equalization  was  made,  of  all  the  towns  in  the 
new  county,  bear  to  the  aggregate  assessmenu  of 
all  the  towns  then  in  the  old  (undivided)  county 
furnishes  the  rule  of  apportionment  for  the  two 
counties  until  the  next  equalization. — Id. 

3.  Where  by  the  error  of  the  auditor  general  the 
whole  tax,  after  the  division,  has  been  paid  by  the 
old  county,  ite  remedy  is  by  an  action  at  law 
against  the  new  county  to  recover  the  latter's 
proportionate  share;  and  not  by  mandamua  to 
compel  a  settlement  between  the  respective  board* 
of  supervisors. — ^Id. 

Bight  to  tax  oertifloates. 

4.  Laws  Wis.  1879,  o.  114,  organized  the  county 
of  M.  out  of  territory  theretofore  embraced  in  the 
county  of  O.,  and  enacted  (section  8)  that  each 
county  should  be  the  exclusive  owner  of  all  real 
property  within  ite  boundaries,  and  that  the  treas- 
urer of  O.  county  should,  upon  demand  by  the  treaa- 
urer  of  M.  oounty,  "assign  to  the  oountjr  of  M.  all 
tax  certlflcatos  in  bis  office  upon  lands  situated  in 
the  county  of  M."  Held,  that  the  act  itself  did 
not  pass  to  M.  oounty  the  legal  title  to  tax  certifi- 
cates on  lands  in  thiat  county  held  by  O.  county, 
but  that  the  legal  title  remained  in  the  latter 
county  until  the  assignment  provided  for  was 
made.— HaU  v.  BakerJWls.)  104. 

5.  Under  Rev.  St.  wis.  1 660,  conferring  author- 
ity on  oounty  boards  "to  make  such  orders  con- 
cerning the  corporate  property  of  the  county  as 
they  m^y  deem  expedianit  "tnuaatiu  and  aUow 
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all  accounts,  demands,  or  causes  of  action  against 
the  connty,"  and  to  "have  the  care  of  the  county 
property,  and  the  management  of  the  business  and 
•oncerns  of  the  county,  ui  all  cases, "  the  respective 
county  boards  of  O.  and  M.  counties  have  author- 
ity to  agree  that  such  tax  certlflcatea  shall  be  re- 
tained by  O.  county  in  settlement  of  claims  which 
that  county  has  against  M.  county, — Id. 

6.  The  act  of  1S79  does  not  make  a  specific  dispo- 
sition of  sudi  certiflcates,  so  as  to  preclude  the 
county  boards  from  making  the  comprnmise. — ^Id. 

7.  Where  it  appears  that  the  board  of  O.  county 
proposed  the  setUement  by  a  resolution  entered  on 
Its  records,  and  that  the  board  of  M.  county  ac- 
cepted the  proposition  in  the  same  manner,  and  it 
is  not  shown  that  the  treasurer  of  H.  county  had 
demanded  the  certificates  since  the  compromise, 
but  had  left  thom  with  O.  couuty,  an  objection  that 
the  agreement  was  not  consummated  is  untenable. 
—Id. 

8.  Tax-deeds  based  on  such  certificates,  and  is- 
sued by  the  clerk  of  O.  county  after  such  compro- 
mise, are  not  objectionable  because  not  stating 
that  O.  county  was  the  assignee  of  the  certificates. 
— Id. 

Powers  of  county  board. 

9.  The  boards  of  supervisors  have  no  authority, 
in  the  absence  of  a  statute  directly  confirming  it, 
to  ccnstmct  a  bridge  across  a  navigable  lake  the 
bed  of  which  belongs  to  the  state ;  and  a  resident 
tax-payer  of  the  county  maj  maintain  an  action  to 
enjoin  the  county  authorities  from  paying  out 
county  funds  for  unauthorized  construction  of  such 
a  bridge. — Snyder  v.  Foster,  (Iowa,)  506. 

Treasurer — ^Allowance  for  olerk  hire. 

10.  Under  Cod^  Iowa,  1 771,  providing  that,  when 
•  county  officer  receiving  a  salary  is  compelled  by 
the  pressure  of  the  business  of  his  ofSoe  to  employ 
a  deputy,  the  board  of  supervisors  may  make  a 
xeasouable  allowance  to  such  deputy,  a  county 
treasurer  may  employ  a  clerk  to  assist  him  tem- 
porarily without  the  authority  of  the  supervisors, 
and  they  may  be  compelled  to  make  a  reasonable 
allowance  for  such  dark. — Harris  t.  Chickasaw 
County,  (Iowa.)  313. 

Defeult  of  treaatirer. 

11.  Where  a  county  treasurer  has  collected 
moneys  as  taxes  voted  to  the  plaintiff  for  the  con- 
struction of  a  railroad,  the  act  of  the  latter  in  send- 
ing a  draft  for  the  money,  at  the  treasurer's  re- 
quest, which  was  received  by  the  clerk  of  the 
treasurer,  does  not  authorize  the  question  to  be 
submitted  to  the  jury  as  to  whether  the  clerk  re- 
ceived the  draft  as  the  agent  of  the  plaintiff. — 
Cedar  Rapids,  L  F.  &  N.  Vf.  Ry.  Co.  v.  Cowan, 
(Iowa,)  *«. 

13.  In  an  action  to  recover  such  moneys,  where 
the  principal  controversy  was  as  to  whether  the 
draft  had  been  paid,  and  there  was  no  evidence 
that  the  treasurer  had  paid  such  moneys  to  any 
one,  the  question  of  such  agency  was  immaterial. 
—Id. 

13.  The  money  not  bavin?  been  passed  to  the 
credit  of  the  county,  nor  ased  for  its  benefit,  it  is 
not  liable. — Id. 

Liability  of  bondsmen. 

14.  Code  Iowa,  %  '&SI,  provides  that  when  a  bond, 
given  to  the  county,  is  intended  for  the  security 
of  the  public  generally,  or  of  particular  individu- 
als, suit  may  be  brought  thereon  tn  the  name  of 
any  person  intended  to  be  thus  secured.  Held, 
that  the  plaiutifT  could  maintain  an  action  for  such 
money  on  the  bond  of  the  treasurer,  which  was 
conditioned  for  the  payment  to  the  person  or  ofB- 
eer  eutitled  thereto  of  all  money  which  should 
come  into  the  hands  of  the  treasurer  by  virtue  of 
his  office.— Id. 

15.  It  having  been  made  the  official  dnty  of  the 
treasurer,  by  the  act  authorizing  the  subscription, 
to  pay  the  money  to  the  company,  his  failure  to  do 
•o  was  a  breaoh  of  bis  tiond. — Id. 

Ballroad  aid  bonds — Payment. 

1&  Under  Rev.  St.  Wis.  $  U49,  authorizing  coun- 
ties to  pay  their  subscriptions  to  railroad  stock  In 
■^money,  lands,  or  other  property,  instead  of  by  the 


issue  of  bonds. "  a  oonnty  ran  piiy  uaeh  sn1iaorl|»- 
tions  In  tax  certificates.— Hall  v.  Baker,  (Wia.)10i. 

COUSTS. 

See,  also,  JiuUeeB  of  Ute  Pence. 

Authority  of  judges  to  render  judgment  In  raoa- 

tion,  see  Judf/rnent,  12. 
Judge  of  circuit  coort  may  sit  in  recorder's  oourt, 

see  Judge,  2. 
Territorial,  credit  given  to  judgments  of,  see  Jvdg- 

mcnt,38. 

State  courts. 

1.  The  district  court,  and  not  the  county  oourt, 
has  j  urisdiction  to  set  aside  a  deed  obtained  by  false 
representations.- Barker  V.  Barker,  (Neb.)  889. 

2.  Laws  Iowa  1884,  c.  198,  which  created  the  cir- 
cuit court  at  Avoca,  Pottawattamie  eonn^,  pro- 
vided (section  8)  that  said  eourt  shonld  have  "orig- 
inaland  excluslvejurisdiction  •  •  •  ofallciirtl 
causes  *  •  •  arising  in  the  territory  in  said 
Pottawattamie  eonnt^  east  of  the  west  line  of 
range  40, "  and  the  object  of  the  act  was  to  divide 
the  county  for  judicial  purposes.  Heid,  that  the 
court  had  jurisdiction  to  try  and  determine  an  ac- 
tion, transferred  by  agreement  from  another  coun- 
ty, against  a  oommon  carrier  for  failure  to  prop- 
erly transport  and  deliver  freight,  though  the 
freight  was  delivered  in  another  county,  and  the 
Avoca  court  had  no  original  jurisdiction  of  defend- 
ant.—Milner  V.  Chicago,  M.  &  St.  P.  Ry.  Co., 
(Iowa,)  567. 

3.  Auts  21st  Oen.  Assem.  Iowa,  o.  184,  abolishing 
circuit  courts,  and  providing  that  the  district  court 
of  the  counties  should  be  held  at  other  places  than 
county-seats,  where  the  circuit  oourt  was  author- 
ized to  t>e  held,  and  should  hear  and  determine 
civil  causes  only  as  theretofore  exercised  at  such 
places  by  the  circuit  court,  is  not  repugnant  to  the 
constitutional  provision  (Const.  Iowa,  art.  6,  (  6) 
that  "the  dlstrtot  oourt  shall  be  a  oourt  of  law  and 
equity,  •  •  •  and  have  jurisdiction  in  civil  and 
crim{nsl  matters  •  •  •  In  such  manner  as  shall 
be  prescribed  by  law, "  in  that  it  creates  a  district 
oourt  with  limited  jurisdiction. — Id. 

4.  Laws  Iowa  1870,  o.  143,  estalrilshing  the  supe- 
rior coui-t  of  Council  Bluffs,  provided  that  it  shonld 
"have  jurisdiction  concurrent  with  the  district 
and  circuit  courts  as  now  and  hereafter  provided, " 
with  the  exception  of  cases  where  said  courts  had 
exclusive  jurisdiction,  and  in  divoroe  cases.  Laws 
1S84,  c.  198,  %  3,  provided  that  the  circuit  court  at 
Avoca,  Pottawattamie  county,  shonld  "have  orig- 
inal and  exclusive  jurisdiction  *  *  •  of  all 
civil  eases  •  •  •  arising  in  the  territory  in 
said  P.  county  eastof  the  west  line  of  range  forty. " 
Acts  1886,  c.  134,  abolished  the  circuit  court,  and 
conferred  the  same  jurisdiction  on  the  district 
court  at  Avoca.  Held  that,  by  the  acta  of  1884 
and  1886,  the  superior  court  lost  jurisdiction  of  a 
suit  to  foreclose  a  mortgage  on  land  situated  with- 
in the  territory  assigned  to  the  district  conrt  of 
Avoca,  defendants  ako  residing  in  that  district. — 
Wbittaker  v.  Daly,  (Iowa,)  569. 

5.  The  fact  that  the  act  by  section  17  repealed 
all  inconsistent  laws,  and  abolished  circuit  oonrts, 
and  that  no  subseqoent  law  has  established  a  conrt 
at  Avoca,  does  not  at>olish  the  court  at  that  place 
created  by  the  act  of  1884,  c.  198,  so  as  to  prevent 
the  district  conrt  held  there  from  trying  a  cause 
begun  in  the  circuit  conrt  before  the  repealing 
clause  took  effect,  though  not  tried  until  after  the 
provision  abolishing  circuitcourts  became  of  force. 
— Uiliier  V.  Chicago,  M.  &  Bt.  P.  Ry.  Co.,  (Iowa,) 
567. 

6.  The  laws  of  Iowa  do  not  authorize  the  trans- 
fer of  an  action  from  a  justioe's  court  to  the  dis- 
trict oourt,  before  final  judgment,  though  Um  par- 
lies consent  thereta—Kvans  V.  Phelps,  (Iowa,)  433. 

oovENAirrs. 

Against  incumbrances. 

1.  Under  Comp.  St.  Neb.  c.  77,  $  138,  providing 
that  "taxes  assessed  oa  real  property  aiiaU  b«  a 
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lien  tiiereon  from  and  Inclading  the  Ist  day  of 
April  In  the  year  In  which  they  are  levied  unWl 
thie  same  are  paid, "  a  warranty  a^nst  inoum- 
brances  in  a  deed  made  before  April  1, 1884,  does 
not  cover  the  taxea  for  1884,  as  Buob  tazee  were 
not  a  Hen  on  the  land  while  owned  by  the  yendor. 
— Keid  V.  Colby,  (Neb.)  486. 

Breach — Dam  ages . 

3.  A  deed  of  a  right  of  way  to  a  railroad  com- 
pany through  an  UO-acre  tract  covenanted  that  the 
water  on  the  south-east  side  of  the  road  should  be 
made  to  run  on  the  same  side  of  the  road,  instead 
of  through  cattle-guards.  The  grantor  afterwards 
conveyed  135  acres  of  his  farm  to  plaintiff,  of 
which  but  29  acres  were  a  part  of  the  80-acre  tract. 
Held,  that  for  breach  of  the  covenant  a  recovery 
should  not  be  restricted  to  the  damage  to  the  80- 
acre  tract,  nor  to  anything  less  than  the  gran- 
tor's whole  farm,  of  which  tne  80-traot  was  a  part, 
and  that  plainlifT's  right  of  recovery  extended  to 
the  damage  to  his  13.")  acres.— Peden  v.  Chicago, 
R.  I.  &  P.lly.  Co.,  (Iowa.)  B2.5. 

3.  The  purpose  of  the  covenant  was  to  require 
the  company  to  prevent  the  flow  of  water  under 
the  track  from  the  south-east,  and  cattle  guards 
were  alone  mentioned  because  there  was  then  nei- 
ther culvert  nor  bridge,  and  the  construction  of 
the  culvert  and  bridge  was  a  violation  of  the  cov- 
enant, and  plaintiff's  right  of  recovery  is  not  lim- 
ited to  the  damages  caused  by  the  flow  of  water 
through  the  cattle-guards. — Id. 

4.  The  petition  alleged  that  plaintiff  sustained 
damage  by  the  overflow  during  a  certain  period, 
and  specified  injury  to  crops  and  the  washing  of 
"trash'on  the  land.  Held,  tliat  the  allegedinjury 
was  in  the  nature  of  damage  to  realty,  and  that 
evidence  of  the  depreciated  value  of  the  land  dur- 
ing that  period  was  neither  Incompetent  nor  im- 
matci'ial,  and  was  proper  on  the  measure  of  dam- 
oges.— Id. 

5.  The  construction  of  a  ditch  north  of  the  rail- 
road was  not  in  issue,  and  evidence  of  conversa- 
tions in  relation  thereto  was  properly  excluded. 
— Id. 

Credibility. 

Of  witnesses,  see  Witneta,  IS-liib 

CBIMINAIi  LAW. 

Bee,  also.  Ball;  Finea;  Indictnient  and  Infor- 
nuitUrti;  WUneaa. 

Obstructing  highway,  by  railroad,  see  Highways, 
16-19. 

Particular  crimes,  see  Adultery;  Aimnult  and 
Battery;  Burglary:  IHtorderly  Cimduxst;  Din- 
orderly  House;  Embezzlement;  Falte  Pre- 
taieei;  Hinnlclde;  IntoTlcntina  lAquora,  Lair- 
reiiy;  Lotteries;  Perjury]  Rape. 

Flea,  not   necessary  on  second   trial,  see   Bas- 
tardy,  1. 
of  "guUty,"  see  Embezzlement,  8. 

Complaint. 

1.  A  complaint  filed  before  a  justioe  of  the  peace, 
the  charging  part  of  which  is  in  ttie  language  of 
the  statute  descriptive  of  the  oflease,  is  suflident. 
—State  V.  Louver,  (Meb.)  7tt2. 

2.  Comn.  Ht.  N^eb.  c.  62,  %  1,  provides  that  oaths 
may  be  administered  by  clerks  of  the  district  court 
within  their  respective  districts.  Ueld^  that  a 
complaint  sworn  to  before  such  officer  within  his 
jurisdiction  met  the  requirements  of  Grim.  Code 
Neb.  S  38fi,  providing  that,  when  a  complaint  upon 
oath  is  filed  with  a  magistrate,  it  shall  be  his  duty 
to  issue  a  warrant,  etc. — Id. 

Preliminary  liearing. 

3.  Where  a  justice  of  the  peace  has  certified  on 
his  docket  to  all  the  facts  and  proceedings  neces- 
sary to  confer  jurisdiction  ou  the  circuit  court  in 
a  criminal  case,  his  successor  in  ofBoe,  who  has  the 
legal  custody  of  his  papers  and  docket,  has  author- 
ity to  certify  such  proceedings  to  the  circuit  court, 
and  an  information  may  be  properly  filed  thereon. 
—People  V.  Schick,  (Uioh.)  1008. 


Former  jeopardy. 

4.  After  the  jury  were  sworn,  and  the  state's  st- 
tomey  had  begun  ms  opening  remarks,  It  was  dis- 
oovered  that  defendant  had  not  been  arraigned, 
whereupon  the  court  ordered  him  to  be  arraigned, 
which  was  done  against  hla  objection.  He  then 
asked  time  to  pleaid,  which  waa  granted,  and  the 
jury  was  discharged,  and  on  the  naxtday  be  idead- 
ed  not  guilty  and  former  jeopardy.  HMd,  (hat  his 
objection  to  being  arraigned  cannot  tie  urged  biy 
him  as  in  effect  a  waiver  of  his  right  of  arraign- 
ment, and  that  therefore  it  was  not  error  to  dis- 
charge tiie  jury,  and  his  plea  of  former  jeopaxdy 
wa«  bad.— State  v.  Pierce,  (Iowa,)  181. 

5.  A  defendant  cannot  plead,  in  bar  of  a  second 
trial,  a  verdict  of  guilty  which  was  set  aside  oa 
his  motion.— State  v.  Brocht,  (Minn.)  602. 

Change  of  venne. 

6.  On  an  application  for  change  of  venue  of  a 
murder  trial,  affidavits  of  80  or  40  residents  of  the 
county,  and  also  of  neighboring  counties  to  wliich 
the  applicant  prayed  that  the  cause  should  not  be 
sent,  showed  a  high  state  of  excitement  among  the 
people  and  some  prejudice  against  defendant,  aug- 
mented in  some  cases  by  a  report  and  belief  that 
defendant  was  a  bad  and  dangerous  man.  Some 
of  the  aJBdavlts  stated  facts  showing  that  in  some 
instances  there  was  talk  of  lynching;  also  facts 
showing  the  grounds  for  the  belief  as  to  prejudice 
and  excitement.  Affidavits  of  some  who  attempt 
ed  to  procure  signatures  to  affidavits  for  change  of 
venue  showed  that  some  admitted  that  there 
should  be  a  change,  but  refused  to  sign,  as  the^ 
would  \>e  accused  of  siding  with  defendant,  and  it 
would  injure  their  business.  Opposed  to  these  af- 
fldavlts  were  those  of  SOOresidonts  of  the  counties, 
who  stated  that  they  were  well  acquainted  with 
the  general  feeling,  and  that  they  knew  of  no 
prejudice  or  excitement  which  would  prevent  a 
fair  trial.  These  affidavits  did  not  controvert  the 
particular  facts  stated  in  the  others.  Held,  that 
ft  was  error  to  refuse  the  change  of  venue. 
Uramobr,  J.,  dissenting. — S.tate  v.  Billings,  (Io- 
wa,) 466. 

7.  Under  Code  Iowa,  S  4374,  providing  that,  when 
a  petition  for  change  of  venue  on  the  ground  of 
pi«judice  of  the  judge  is  filed,  "the  court,  in  the 
exercise  of  a  sound  legal  discretion,  must  decide 
the  matter  of  the  petition,  when  fully  advised,  ao- 
oording  to  the  very  right  of  It,  "the  appellate  court 
will  Interfere  with  the  decision  only  when  the  trial 
judge  has  abused  his  discretion. — Id. 

Continaanoe. 

8.  Defendant  aaked  for  a  continnanoe  on  tiM 
ground  tliat  persons  named,  who  resided  out  of  the 
state,  were  necessary  witnesses;  "that  he  can 
prove  by  each  of  said  witnesses  that  this  affiant 
has  suffered  from  hereditary  insanity  to  a  greater 
or  less  extent  aU  through  his  liTe;  that  he  inher- 
ited the  same  from  his  mother, "  etc.  There  was 
no  allegation  that  there  were  no  other  witnesses 
by  whom  the  same  facts  could  be  proved,  and  no 
allegation  that  at  the  time  of  the  committing  of 
the  offense  complained  of  the  accused  was  unuble 
to  distinguish  right  from  wrong  in  regard  to  the 
particular  act  charged.  Held,  that  the  affidavit 
was  insufficient  to  justify  a  continuance. — Burgo 
V.  Stale,  (Neb.)  701. 

Conduct  of  triaL 

9.  On  a  trial  for  forgery,  and  uttering  a  forged 
note,  the  fact  that  one  of  the  attorneys  for  the 
prosecution  is  in  the  employ  of  the  person  whom, 
it  is  alleged,  defendant  attempted  to  defraud,  is 
not  prejudicial  to  defendant,  wnere  such  attorney 
simply  argues  a  motion  to  quash  the  information, 
and  asks  one  witness  a  few  quostions,  and  then 
withilraws,  taking  no  further  part  as  prosecutor 
in  the  cause.- People  v.  Schick,  (Mich.)  1008. 

10.  The  proper  way  to  raise  the  otijectiou  that  • 
criminal  prosecution  was  not  oommenued  by  10 

S roper  persons,  is  by  motion  to  set  aside  the  in- 
ictment.— State  v.  Breoht,  (Minn.)  60ii. 

Bvidence — Competency. 

11.  On  the  trial  of  an  information,  it  is  error  ta 
,  allow  oral  proof  of  what  defendant  (eBtiflsd  at  tlM 
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examining  trial,  when  It  appears  that  hlstestlmonr 
was  reduced  to  the  form  oil  a  deposition,  and  is  in 
oonrt,  there  being  no  suggestion  that  it  does  not 
con  tain  all  the  evidence ;  and  the  error  is  not  oared 
by  the  offer  of  the  prosecuting  attorney  to  read  the 
deposition,  if  desired  by  the  defense.— People  t. 
Hinchman,  (Mich.)  1000. 

Evldenoe — Admissions. 

12.  The  testimony  of  a  witness  in  a  criminal  case 
la  competent,  on  a  subsequent  trial  of  the  witness 
for  participation  in  the  crime,  as  an  admission, 
though  he  did  not  testify  as  a  witness  in  his  own 
behalf.— People  v.  Gallagher,  (Mich.)  1068. 

18.  Evidence  of  admissions  made  to  the  sheriff  by 
defendant,  while  in  prison,  is  admissible,  where  the 
sheriff  testifies  that  such  admissions  were  made 
on  defendant's  own  offer,  without  question  or  sug- 
gestion.—People  ▼.  Qastro,  (Mich.)  937. 

14.  On  a  trial  for  murder,  evidence  of  statements 
concerning  the  crime  made  by  defendant  to  one 
who  he  thought  was  a  lawyer,  but  who  was  a  news- 
paper reporter,  while  defendant  was  under  arrest, 
waa  in  the  custody  of  officers  who  had  repeatedly 
told  him  that  it  would  be  better  for  him  to  tell 
them  all  about  the  matter,  and  to  keep  his  mouth 
shut  if  be  could  not  tell  the  truth,  and  that  they 
knew  he  had  been  lying,  is  inadmissible. — People 
V.  Stewart,  (Mich.)  663. 

Accomplices. 

15.  A  conviction  may  be  had  in  Michigan  on  the 
uncorroborated  testimony  of  an  accomplice. — Peo- 
ple V.  Oallagher,  (Mich.)  1068. 

Character — Other  crimes. 

16.  Defendant  was  tried  on  an  information  charg- 
ing him  in  the  hrst  count  with  the  larceny  of  goods 
of  the  value  of  tuti,  and  in  the  second  with  receiv- 
ing stolen  goods.  It  appeared  that  stolen  goods, 
belonging  to  six  different  persons,  were  found  in 
his  rooms,  and  at  the  time  of  his  trial  several  cases 
of  larceny  and  burglary  were  pending  against  him. 
The  prosecution  introduced  testimony  as  to  the  de- 
tails of  the  other  alleged  larcenies,  under  claim 
that  it  was  for  the  purpose  of  proving  the  second 
count  of  receiving  stolen  goods,  though  the  first 
count,  which  charged  the  larceny,  alleged  that  the 
goods  stolen  belonged  to  one  person.  Held,  that 
this  testimony  was  inadmissible,  as  it  tended  to 
provedefendanttobe  acommon  thief,  and  required 
him  to  defend  against  several  alleged  crimes  on 
one  trial. — People  v.  Jacks,  (Mich.)  1184. 

17.  Refusal  to  charge  the  jury  that  they  could 
not  consider  testimony  of  other  larcenies  as  evi- 
dence of  the  larceny  alleged,  and  that  in  consider- 
ing the  first  count  of  the  information  they  had  no 
right  to  consider  testimony  of  any  other  offense, 
was  error. — Id. 

Instructions. 

18.  On  a  trial  for  robbery  committed  by  several 
persons  acting  in  concert,  one  or  more  of  whom 
were  shown  to  have  been  armed  with  deadly  weap- 
ons, it  is  not  error  for  the  court  to  tell  the  jury 
that  it  appears  from  the  testimony,  which  is  not 
contradicted,  that  defendant  was  armed,  though 
there  is  no  evidence  that  defendant  actually  had  a 
weapon  in  his  possession.— People  v.  Uallagber, 
(Mich.)  10B3. 

19.  Requests  for  instructions  which  are  found 
correct  should  be  given  in  the  language  of  the  re- 
quests.—People  v.  Stewart,  (Mich.)  662. 

30.  Where,  in  a  prosecution  for  keeping  a  house 
of  ill  fame,  a  witness  has  testified  that  defendant 
called  a  man  found  at  her  house  "a  pimp, "  or  "her 
pimp, "  it  is  error  for  the  court  to  assume  that  she 
called  him  "her  pimp, "and  give  instructions  on 
tliat  hypothesis,  as  the  question  of  what  defendant 
called  the  man  is  for  the  jury. — People  v.  Qastro, 
(Mich.)  937. 

21.  It  is  error  for  the  trial  judge  to  point  out 
particular  testimony,  and  tell  the  jury  that,  if  they 
oelieve  it,  it  is  "pretty  strong  evidence, "  and  "  very 
strong  evidence,"  and  "evidence  •  •  •  that! 
should  not  fail  to  act  upon  if  I  was  on  the  jury, " 
where  he  does  not  caution  the  jury  not  to  be  in- 
fluenced by  his  individual  opinion,  and  tell  them 
that  they  are  exclusive  judges  of  the  weight  of  the 
testimony. — ^Id. 


23.  A  request  to  charge  that  tho  fact  that  de- 
fendant had  made  false  and  contradictory  state- 
ments oonoeming  bis  whereabouts  at  the  time  of 
the  crime  was  not  eutBoient  to  warrant  a  convic- 
tion is  properly  refused,  as  the  question  la  for  th« 
jury.— People  t.  Stewart,  (Mich.)  668. 

Custody  and  conduct  of  jury. 

28.  Under  Oen.  Ht.  Minn.  1878,  c.  114,  (  14,  provid- 
ing that  tho  jury  shall  be  returned  into  court  when 
thev  have  agreed,  or  when  ordered  by  the  court,  it 
is  error  in  a  criminal  case  to  instruct  the  jury, 
against  the  objection  of  defendant,  that,  in  case 
they  should  agree  upon  a  verdict  after  the  adjourn- 
ment of  the  court  for  the  day,  they  might  separate 
and  bring  in  a  sealed  verdict  at  the  opening  of  the 
court  on  the  following  day. — State  v.  Anderson, 
(Minn.)  786. 

Judgment  and  sentence. 

24.  Defendants  pleaded  guilty  ta  •  charge  of 
burglary,  and  were  sentenced  each  to  five  years  in 
the  state's  prison,  from  and  including  the  day  of 
sentence.  Later,  on  the  same  day,  they  attempted 
to  break  jail,  and  the  following  day  they  were 
brought  into  court,  the  original  sentence  set  aaide, 
and  they  were  resentenced,  one  for  nine  and  the 
other  for  ten  years.  Held,  that  the  first  sentence 
went  into  effect  the  day  it  was  pronounced,  and 
that  the  second  sentence  was  a  nullity. — People  v. 
Meservey,  (Mich.)  1133. 

25.  In  Michigan,  three  months'  imprisonment  is 
the  maximum  punishment  for  assault  and  battery, 
and  the  imposition  of  a  fine  will  not  permit  the  im- 
prisonment to  be  lengthened  beyond  that  time.  De- 
fendant, convicted  of  assault  and  battery,  was  sen- 
tenced to  imprisonment  for  40  days,  and  to  pay  a 
fine  of  t75  within  that  time:  on  default  thereof  to 
be  imprisoned  till  the  fine  was  paid,  but  the  whole 
imprisonment  not  to  exceed  four  months.  HeUl, 
that  the  sentence  was  void  onlv  as  to  the  excess 
over  three  months.— People  t.  Harrington,  (Mich.) 
ft'iO. 

26.  Twelve  indictments  were  found  against  de- 
fendant,— six  for  laroeniea,  and  the  residue  for  bur- 
glariously breaking  and  entering  buildings, — and  it 
waa  proved  that  he  stole  property  of  the  value  of 
1566.  Held  that,  there  being  nothing  in  the  record 
as  to  bis  antecedents  or  previous  character,  a  sen- 
tence of  Viyi  years  in  the  penitentiary  would  not 
be  mitigated.— State  v.  Tumey,  (Iowa,)  190. 

New  trial. 

27.  In  a  prosecution  for  larceny  of  two  horses,  a 
witness  for  the  state  testified  that  he  saw  horses 
resembling  those  stolen  at  a  certain  place,  in  pos- 
session of  one  whom  he  believed  was  defendant, 
on  the  day  after  the  larceny;  and,  tbough  this  tes- 
timony was  not  consistent  with  the  witness*  testi- 
mony at  the  preliminary  examination  and  the  first 
trial,  a  witness  for  defendant  testified  that  the  first 
witness  was  at  the  place  designated,  when  the 
horses  where  there.  Another  witness  testified 
that  he  saw  the  horses  at  the  time  and  place  men- 
tioned by  the  first  witness,  in  possession  of  two 
men,  neither  of  whom  was  defendant;  and  it  ap- 
peared that  two  men,  answering  the  desoription  of 
these  two,  were  seen  in  the  vicinity  of  the  larceny 
the  evening  before  it  occurred.  Several  witnesses 
testified  that  defendant  was  in  another  place  on 
the  night  of  the  larceny.  Held,  thatevidenoe  that 
defendant  was  not  present  at  the  time  and  place 
when  the  horses  were  seen,  and  that  the  horses 
were  not  then  in  his  possession,  is  cumulative,  and 
the  discovery  thereof  is  not  ground  for  new  trial. 
—State  V.  Whitmer,  (Iowa,)  442. 

28.  A  defendant  will  not,  on  appeal,  be  granted 
a  new  tri^,  under  Code  Iowa,  %  3686,  providing  that 
a  reference  by  attorneys  for  the  state,  in  argu- 
ment, to  the  tact  that  defendant  did  not  testify  in 
his  own  behalf,  shall  be  ground  for  a  new  trial, 
where  the  record  does  not  show  that  such  section 
was  violated,  and  the  trial  court  has  refused  a 
new  trial  on  that  ground.— Id. 

29.  Misbeliavior  of  counsel  in  making  statements 
not  based  on  the  evidence,  and  not  proper  to  tba 
discussion,  can  only  be  shown  by  a  bill  of  excep 

1  tions,  or  a  certificate  of  the  court  below.    It  can- 
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not  be  shown  by  affldavlt  —  State  ▼.  Clemons, 
(Iowa,)  56a. 

Appeal — When  lies. 

so.  Under  authority  of  the  general  act  for  the 
incorporation  of  villages,  as  amended  in  1883,  (Act 
No.  Sa,  Pub.  Acts  Uicn.  18S8,)  empowering  villages 
"to  suppress  saloons  for  the  sale  of  spirituous  and 
intoxicating  liquors,  "aviUage  passed  an  ordinance 
prohibiting  the  keeping  of  saloons,  and  providing 
that  persons  violating  the  ordinance  should  be 
gniltv  of  misdemeanor,  and  punishable  by  fine  or 
imprisonment,  or  by  both.  Laws  1879,  No.  245, 
provides  that  whenever  villages  have  authority  to 
pass  ordinances  they  may  prescribe  penalties  and 
forfeitures,  or  imprisonment,  or  botL  Section  7 
provides  that,  when  no  provision  is  made  for  im- 
prisonment, the  penalty  may  be  recovered  in  an 
action  of  debt  or  a»»umpstt.  A  prosecution  by 
the  village  against  defendant  for  violating  the  or- 
dinances was  by  complaint  and  warrant,  as  in  crim- 
inal cases.  On  a  trial  on  the  merits  defendant  was 
ac<)uitted.  Held,  that  the  proceedings  were  strictly 
criminal.  Defendant  had  been  in  jeopardy,  and  no 
app.:al  could  be  taken  by  the  village. — ViUage  of 
North vllle  v.  WestfaU,  (Mich.)  1068. 

Record. 

!)1.  Where  appellee  alleges  that  It  !s  not  made  to 
appear  that  the  evidence  is  embodied  in  appel- 
lant's abstract,  appellant  must  show  by  a  transcript 
containing  a  bill  of  exceptions  all  the  evidence 
introduced  on  the  trial,  or  must  show  that  his 
abstract  on  file  embodies  all  the  evidence  and 
without  such  showing  it  cannot  be  determined 
whether  the  verdict  is  contrary  to  evidence  or  not, 
nor  whether  there  was  error  in  giving  instruc- 
tions. The  instructions  given  having  stated  the 
law  correctly,  it  will  be  presumed  that  they  were 
based  on  the  testimony.— State  ▼.  Moore,  (Iowa,) 
367. 

32.  Where  a  reversal  of  a  criminal  conviction  is 
asked  on  grounds  requiring  an  examination  of  the 
evidence,  and  appellant's  abstract  is  denied  by  the 
attorney  general,  because  the  evidence  was  not 
made  a  part  of  the  record  by  a  bill  of  exceptions, 
and  was  not  certified  to  in  any  manner,  which  is 
not  controverted  by  appellant,  the  judgment  will 
be  affirmed.— State  v.  Euhuor,  (Iowa.)  182. 

S3.  A  judgment  of  conviction  will  not  be  re- 
versed on  the  ground  that  the  clerk  certified  that 
the  testimony  taken  before  the  grand  jury  was  read 
to  the  trial  jury,  and  that  no  other  evidence  was 
offered  by  either  party,  as  the  clerk  bad  no  anthor- 
ity  to  make  such  certificate;  also,  unless  the  evi- 
dence was  objected  to  below,  the  judgment  cannot 
be  reviewed,  as  it  was  competent  to  waive  the 
privilege  of  bein?  confronted  with  witnesses. — 
State  V.  Turney,  (Iowa,)  190. 

Crops. 

Uortgage  on,  see  dutUel  Mortgagea,  4> 

Cross-Ezaminatioii. 

See  Witnest,  1-3. 

Cruelty. 

Ground  for  divorce,  see  i>tvorce,  1. 

CURTESY. 

Property  subject  to. 

Under  Rev.  St;  WU.  18S8,  c..95,  providing  that 
real  estate  conveyed  to  a  wife  becomes  her  'sole 
and  separate  property,  which  she  can  control  as 
if  unmarried,  a  husband  has  no  cartesy,  on  bis 
wife's  death,  in  lands  conveyed  to  her  during  cov- 
erture, expressed  in  the  conveyance  to  be  "to  her 
sole  and  separate  use,  free  from  the  interference 
or  control  of  her  said  husband,  or  any  husband, 
and  her  heirs  and  assigns,  to  her  and  their  only 
proper  use  and  benefit  forever. "— Haight  r.  HalL 
(Wb.)  100. 

Oustom  and  Usage. 

Of  logging  company,  see  Logs  and  Logging,  < 


Damage  Feasant. 

Bee  Animal*,  4. 

DAMAGES. 

Double  damages,  killing  stock,  see  Railroad  Cmn- 

panies,  85,  86. 
Excessive  damages,  see  Eminent  Domain,  99. 
For  breach  of  aneement  to  convey  land,  see  Ven- 
dor and  Vendee,  11-24. 

of  covenant,  see  Breach  of  Uarrlage 

Promine,  8,  4;  Covennntg,  2-6. 
change  of  grade  of  street,  see  Municipal  Coi^ 

pnrationg,  22-25. 
libel,  see  Libel  and  Slnnder,  16-18. 
seduction,  see  Seduction,  8. 
taking  land,  see  Eminent  Domain,  15-29. 
In  replevin,  see  Replevin,  18. 
Measure  of,  contracts  between  attorney  and  client, 
see  Attorney  and  Client,  7,  8. 

for  wrongful  levy,  see  Sheriffs  and  C<m- 

ttablea,  4. 

In  condemnation  proceedings,  see  Eminent 

Domain,  19-28. 

in  trespass  to  realty,  see  Trespa^g,  8. 

to  abutting  owner,  by  failure  to  fence  track, 

see  Railroad  Companies,  8, 4. 

Exemplary  damages. 

1.  Plaintiff  occupied  as  a  barber-shop  premises 
leased  from  defendant  at  a  certain  monthly  rentaL 
On  March  1st  he  paid  the  rent  in  full  to  the  pre- 
ceding February  26th.  At  that  time  he  asked  de- 
fendant about  a  change  in  the  premises,  which  ha 
had  heard  that  defendant  proposed  to  make ;  stat- 
ing that,  if  he  was  to  get  out  of  the  place,  he  would 
like  to  know  at  once.  Defendant  replied  that  next 
summer  would  be  time  enough  to  talk  about  that. 
Plaintiff  told  him  that  his  reply  was  not  satisfao- 
tory,  and  at  once  rented  another  place.  This  place 
was  not  ready  for  occupation  until  Friday.  March 
16th,  on  which  day  plaintiff  put  in  some  furniture. 
On  the  next  day  ha  opened  a  barber-shop  there, 
and  moved  in  part  of  his  goods,  but,  not  being  able 
to  move  them  all,  he  looked  up  defendant's  place. 
He  also  put  up  a  sign  that  he  had  removed  his  shop. 
On  the  same  day  defendant  requested  the  key,  and, 
being  refused,  broke  open  the  place  that  night,  ao- 
cordiQg  to  the  plaintiff's  testimony,  and  took  pos- 
session. On  Sunday  and  Monday  he  tried  to  get 
in  to  get  some  of  his  things,  but  he  could  not  On 
Toesday  he  demanded  the  premises  of  defendant, 
but  did  not  demand  bis  goods.  Defendant  plied  up 
plaintifTs  goods  in  one  end  of  the  room,  and  put 
another  barber  In  possession.  No  objection  was 
made  to  piaintitTs  taking  away  his  goods.  Held, 
that  It  was  not  error  to  charge  that  there  was  no 
evidence  that  plaintiff  had  received  serious  dam- 
age, and  no  exemplary  damages  could  be  allowed 
for  such  eviction.— Mattice  v.  Brinkman,  (Mich.) 
178. 

Measure  for  breach  of  oontraot. 

2.  Where  plaintiff  and  defendant  agree  to  an  ex> 
change  of  lands,  and  after  the  exchange  defend- 
ant's title  to  the  land  conveyed  by  him  fails  entire- 
ly, the  measure  of  plaintifPs  damages  Is  the  reason- 
able market  value  of  the  land  at  the  time  of  fail- 
ure of  title.— Stewart  v.  Jaok,  (Iowa,)  683. 

Measure  for  torts. 

8.  Id  an  action  for  damages  to  plaintiff's  engine, 
caused  by  its  falling  through  a  defective  bridge, 
machinists,  one  of  whom  repaired  the  engine,  tes- 
tified that  the  engine  was  worth  much  less  after 
the  accident  than  before,  even  after  It  was  re- 
paired, because  there  might  be  parts  broken  and 
strained  that  could  not  be  seen.  Held,  that  a  re- 
quest to  char^  that  the  jury  could  allow  only  for 
the  actual  injuries  proven  was  properly  refused; 
and  a  charge  that  "the  reduced  value  of  the  en- 
gine, if  any,  after  such  repairs  were  made,  from 
its  value  immediately  before  the  accident, "  might 
be  allowed,  was  correct. — Moore  v.  Kenockee  Tp., 
(Mich.)  944. 

4.  In  an  action  for  Illegally  levving  on  and  sell- 
ing property  of  plaintiff  as  that  of  her  husband,  an 
execution  debtor,  the  measure  of  damages  is  the 
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Tahie  of  the  property  taken,  with  Interest.— Rus- 
sell V.  Hutakuop,  (Iowa,)  526. 

6.  In  an  action  af;ainst  a  railroad  company  for 
burning  hay  by  fires  set  by  locomotives,  the  meas- 
ure of  damages  is  the  value  of  the  bay  at  the  time 
it  was  destroyed,  with  interest  at  6  per  cent  per 
annum.— Johnson  v.  Chicago  &  N.  W.  Ry.  Ca, 
(Iowa,)  512. 

Measure  for  torts — ^Personal  injuries. 

6.  Plaintiff  sustained  a  somewhat  severe  and 
painful  injury  to  one  of  her  legs  in  an  »»ident  at 
a  railroad  crossing,  and  her  nervous  system  was 
severely  shocked,  and  probably  permanently  in- 

iored.  Bold,  that  an  instruction  was  proper  to 
he  effect  that  on  the  question  of  damages  the 
jury  ml^ht  take  into  oonsideration  bodily  pain, 
loss  of  time,  and  reduction  of  ability  to  earn  money 
In  plaintiff's  business  of  sclio^  teaching.— Chica- 
go, B.  &  Q.  R.  Co.  v.  Starmer,  (Neb.)  706. 

7.  In  an  action  for  personal  injuries,  where  It 
appears  that  plaintiff  did  her  own  washing  before 
the  accident,  she  may  recover  for  washing  done 
for  her  by  her  sister  while  she  was  unable  to  do  it 
herself,  under  an  allegation  that  by  the  injury 
plaintiff  "was  hindered  and  prevented  from  trans- 
acting bar  lawful  affairs  and  business,"  and  a 
charge  that,  if  plaintiff's  sister  did  her  vrashing 
as  a  gratuity,  it  could  not  be  considered  as  an  ele- 
ment of  damages,  but  could  be  so  considered  if  the 
sister  did  it  with  hope  of  reward.— Williams  v. 
Edmunds,  (Mich.)  SM. 

8.  In  an  action  for  personal  injuries,  where 
plaintitCs  physician  testifies  that  she  has  received 
an  internal  injury  from  which  she  will  probably 
never  recover,  and  which  will  frlve  rise  to  nervous 
trouble,  there  is  sufficient  evidence  that  the  injury 
complained  of  is  permanent  to  justify  the  admis- 
sion of  tables  showing  her  expectation  of  life. — 
Ronn  V.  City  of  Des  Moinea,  (Iowa,)  5S2. 

Excessive  damages. 

9.  The  sum  of  (80,000  is  excessive  damages  for 
injuries  to  a  young  boy  which  necessitated  the 
amputation  of  both  legs.— Heddles  v.  Chicago  & 
N.  W.  Ry.  Co.,  (Wis.)  237. 

10.  The  injury  to  plaintiff  consisted  in  the  loes 
of  an  arm  below  the  ellxiw.  He  was  80  years  old, 
with  a  family  to  support.  Held^  that  a  verdict  of 
(7,000  would  not  be  set  aside  as  excessive.— Sobie- 
skl  V.  St.  Paul  &  D.  R.  Ck>.,  (Minn.)  863. 

11.  In  an  action  for  damages  for  ^ectlon  from 
a  train,  it  appeared  that  plaintiff  rerased  to  pay 
his  fare  unless  given  a  seat;  that  the  conductor 
told  him  be  could  furnish  none,  because  they  were 
all  filled;  and  that  be  ejected  plaintiff,  without  in- 
juring him,  at  a  ilag-station  more  than  two  miles 
from  a  regular  station.  Held,  that  an  order  set- 
ting aside  a  verdict  for  plaintiff  for  (800,  unless  he 
would  remit  (400,  was  a  proper  exercise  of  the 
court's  discretion. — Hardentrargh  v.  St.  Paul,  M. 
A  M.  Ry.  Co.,  (Minn.)  833. 

Pleading. 

12.  After  verdict  in  an  action  for  killing  stock 
for  greater  damages  than  are  alleged,  it  is  error  to 
allow  an  amendment  to  the  complaint  increasing 
the  sum  claimed,  and  a  judgment  for  the  amount 
assessed  will  l>e  modified  on  appeal  by  reducing 
the  amount  to  the  sum  alleged  and  interest. — Cox 
V.  BurUngton  &  W.  Ry.  Co.,  (Iowa,)  «». 

Bevlew  on  appeal. 

18.  Errors  alleged  to  have  occurred  in  the  as- 
sessment of  damages  must  be  assigned  in  the  mo- 
tion for  a  new  trial.— Volker  v.  first  Kat.  Banlc, 
(Neb.)  733. 

Dams. 

See  Waten  and  Water-Courses,  8-R 

Dangerous  Premises. 

Bee  Landlord  and  Tenant,  1. 

Death. 

Of  party  to  action,  see  Abatement  oTid  Revival, 
a-4. 


DEATH  BY  WBONGFITIj  ACT. 

Evidence— Carlisle  tables. 

1.  The  Carlisle  tables,  showing  the  azpeotUK^ 
of  life  in  healthy  persons  of  different  agea,  printed 
in  a  law-book  of  general  acoeptanoe  and  anttaorlty 
in  the  courts  of  the  state  where  offered,  are  admis- 
sible in  evidence  without  further  proof  of  aotiien- 
tioitj\— Sellars  v.  Foster,  (Nob.)  907. 

2.  Though  it  is  error  to  admit  an  excerpt  in  the 
form  of  a  table  of  expectation  of  life,  which  con- 
tains no  intrinsic  evidence  of  authentic!^,  the  er- 
ror is  not  prejudicial,  where  the  excerpt  is  more 
favorable  to  the  party  exoepUug  than  the  properly 
authenticated  table  which  was  in  avidenoe.— U. 

DECEIT. 

When  action  lies. 

1.  On  being  informed  by  plaintilt  that  he  had 
been  soUdted  to  purchase  a  note,  defendant,  the 
maker,' said  it  was  a  good  note;  that  It  would  be 
aU  right  for  plaintiff  to  purchase  it;  and  that  he 
(defendant)  would  pay  it.  There  were  indorse- 
ments on  the  note  which  would  take  it  out  of  the 
statute  of  limitations,  but  it  appeared  that  the 
payments  were  made  by  defendant's  oo-maker, 
and  as  to  defendant  the  note  was  l>arred,  though 
at  the  time  of  makin|r  the  representations  ha 
thought  that  he  was  hable  on  it.  There  was  no 
concealment  or  suppression  of  truth  or  false  sug- 
gestion by  defendant.  Held,  that  the  representa- 
tions were  not  actionable,  on  defendant's  refusal 
to  pay  the  note,  because  barred  by  limitation. — 
Black  V.  Miller,  (Mich.)  837. 

3.  Aliegations  that  plaintiff  and  defendant 
agreed  to  exchange  landa,  and  that  defendant  had 
fuselysaid  that  be  had  information  from  the  man- 
agers of  a  railroad  company  that  they  intended  to 
build  a  road  and  depot  near  the  land  conveyed  to 
plaintiff;  and  that  he  intended  to  erect  certain 
buildings  and  factories  near  the  said  land,  are 
sufficient  to  sustain  an  action  for  fraud. — Wilson 
V.  Yocum,  (Iowa,)  446. 

raise    representations — Expressions    of 
opinion. 

8.  In  an  action  for  fraudulent  representations 
alleged  to  have  been  made  as  to  the  value  of  a 
stock  of  goods  sold  to  plaintiff,  the  court  should 
instruct  the  jury  as  to  the  difference  between 
representations  of  actual  value,  and  mere  expres- 
sions of  opinion.— Jenne  v.  Gilbert,  (Neb.)  41B. 

Evidence. 

4.  In 'an  action  for  fraudulent  representations 
alleged  to  have  been  made  as  to  the  value  of  goods 
sold  to  plaintiff,  testimony  that  after  plaintiff 
had  taken  possession  of  the  goods,  defendant  re- 
mained in  his  employment  as  chief  clerk  for  aliout 
11  months,  co-operating  with  a  son  of  plaintiff,  and 
that  during  that  time  no  complaint  was  made 
against  defendant,  should  have  boon  submitted  to 
the  jury  in  connection  with  the  alleged  fraudulent 
representations.— Id. 

Declarations  and  Admissiona. 

See  Evidence,  7-10. 

Decree. 

To  enforce  mechanic's  lien,  see  IfeefeoniM'  lAeni, 
16, 17. 
tuiet  title,  see  Quieting  TUU,  7,  8. 

Dedication* 

See  Bighways,  1-8. 

DEED. 

See,  alao.  Boundaries. 

Absolute,  when  a  mortgage,  see  Mortgoget,  i. 
Cancellation  of.  see  Equity,  4-6. 
Construction  of,  see  Riparian  Rkiht$,  1. 
Effect  of  sheriff's  deed,  see  Judicial  ScUt*. 
Reformation  of,  see  Equity,  V 
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W1i«n  •momta  to  aulgnment  for  beiMflt  of  cred- 
itors, Me  AMigwment  for  Benefit  of  Creditor*, 

Validity — Attestation.    . 

1.  A  deed  Is  effectual  as  a  oonTeyanoe,  although 
there  waa  but  one  •ubaoribing  witmesa — Dobbin 
V.  Cordiner,  (Uinu.)  870. 

Delivery — Besoisslon  and  oancellatlon. 

2.  Complainant  made  a  deed  of  his  Land,  inclading 
hia  homestead,  to  defendant,  with  intent  to  have 
the  same  dellTered  after  his  death,  and  ffaye  it  to 
one  N.  to  hold  subject  to  complainant's  order.  It 
tras  understood  between  oomplftinant  and  the  per- 
son who  drew  the  deed  that  complainant  could 
rescind  or  tdter  It  at  will.  ComplalnaDt  gave  de- 
fendant aiD  «rd«r  on  N.  for  the  deed,  in  order  to 
show  it  to  defendant,  and  to  induce  him  to  secure 
certain  payments  to  oomplainant's  other  heirs,  the 
deed,  in  such  case,  to  be  operative  at  complainant's 
death.  Defendant  took  the  deed,  and  put  it  on 
record.  Held,  that  there  was  no  delivery  of  it, 
and  complainant  could  rescind  it,  and  have  It  can- 
celed of  record.— Pennington  v.  Pennington, 
(Mich.)  985. 

Construction — Oonditions. 

3.  Plaintiff  platted  a  village,  and  sold  lots,  in- 
serting la  each  of  the  deeds  a  condition  avoiding 
the  grant,  if  within  3U  years  ttiereafter  the  grantee 
or  his  successors  in  estate  should  sell  intoxicating 
liquor  on  the  premises;  the  avowed  object  of  the 
clause  heing  to  prevent  drunkenness  in  the  village. 
Flaintifl  was  a  corporation,  and  W  was  its  sec- 
retary and  sole  manager,  and  procared  the  inser- 
tion of  the  clause  mentioned.  Defendant  became 
the  owner  of  one  of  the  lots,  and  sold  liquor  there- 
on under  license.  Plaintiff  brought  Qjectment  for 
the  lot,  and  defendant  offered  to  prove  that  W. 
kept  a  drug-store  in  the  village,  and  sold  liquor 
both  for  medicine,  and  illegally  as  a  beverage,  and 
that  W.'s  purpose  was  to  prevent  any  one  but  him- 
self from  selling  Hquor  in  the  village.  Plaintiff 
was  not  interested  in  the  sale  of  the  llqaor.  Held, 
that  the  evidsuce  waa  admissible,  as  from  it  the 
inference  might'be  drawn  that  plstotiff's  object 
was  to  create  a  monopoly  in  the  sale  of  liquor, 
which,  being  against  public  policy,  the  law  would 
not  aid  by  ttra  enforcement  of  the  condition. — 
Chippewa  Lumber  Co.  v.  Tremper,  (Mich.)  BS2. 

4.  Such  evidenoe  tends  also  to  show  a  waiver  of 
the  condition  by  plaintift,  and  is  relevant  for  tliat 
reason.— Id. 

Defatilt. 

Judgment  by,  see  Judyment,  l-t. 
Of  treasurer,  see  Counties,  11-16. 

Defective  Sidewalks. 

See  MimUslpnl  CorporatUnu,  26-60. 


See  Deed,  2. 


Delivery. 
DEPOSITION. 


Kotice  of  taking— Service.- 

1.  Under  Code  Iowa,  i  3732,  providingtbat  It  shall 
be  sufficient  to  serve  notice  to  take  depositions  on 
the  attorney  of  the  adverse  party,  it  is  a  good  serv- 
ice on  plaintiff  and  one  of  defendants  if  a  notice 
addressed  to  the  attorney  who  has  appeared  for 
both,  as  attorney  for  both,  Is  accepted  by  him, 
though  he  appends  to  his  signature  to  tbe  accept- 
ance language  indicating  that  he  is  the  attorney 
for  plaintiff  only. — Walker  v.  Abbey,  (Iowa,)  619. 

Interrogatories. 

2.  In  an  action  for  the  price  of  a  onr-load  of 
iwultry,  a  written  interrogatory  on  taking  deposi- 
tions was,  "In  whose  care"  was  the  car-load  sent? 
but  it  waa  by  mistake  written,  "In  whose  car" 
was  it  sent?  and  the  answer  was  that  certain  per- 
sons ordered  the  car.  Held  not  prejudicial  error, 
where  it  was  not  controverted  that  a  certain  per- 
son accomjwnied  the  car^,  and  it  was  oompetent  to 


show  who  procured  the  car.— Riehfflond  r.  Soitd- 
Uirg,  (Iowa,)  184. 

Exceptions. 

8.  In  an  action  for  nu>ney  alleged  to  have  been 
retained  by  defendant  under  a  wrongful  claim  that 
it  was  due  for  lumber  sold  to  a  firm,  plaintiff 
claimed  to  have  succeeded  to  the  firm's  interest; 
and  the  parties  stipulated  to  take  bis  deposition  in 
another  state;  and  an  interrogatory  attached 
specified,  "  If  you  claim  that  you  have  succeeded  to 
the  rights  *  *  *  of  said  ana,  in  the  agreement 
with  the  defendant,  •  •  •  state  fully  how  this 
was, — produce  any  written  evidence  you  have  be- 
fore the  odlcer  taking  the  deposition,  and  allow 
him  to  attach  a  copy  thereof. "  Defendant  took  no 
exception  to  such  interrogatory.  Held,  that  be 
could  not  object  to  a  copy  of  a  bill  of  sale,  under 
which  plaintiff  claimed,  attached  to  plaintiff's 
deposition,  on  the  ground  that  it  was  not  the  best 
evidence. — Nash  v.  Manistee  Lumber  Co.,  (Mich.) 
840. 

AdmlBsibUlty. 

4.  To  entitle  a  deposition  to  be  read  in  evidence 
the  certificate  must  show  tliat  the  deposition  was 
taken  at  the  place,  room,  or  ofBce  named  in  the  no- 
tice, and  the  certificate  or  deposition  on  its  face 
must  show  that  the  taking  of  tho  deposition  was 
commenced  on  the  day  named  in  tbe  notice. — Daw- 
son V.  Dawson,  (Neb.)  744. 

6.  Flaintifl  and  defendant  agreed  in  writing 
that  plaintiff's  deposition  taken  liefore  trial  "may 
be  used  in  evidence  on  the  trial  of  the  cause." 
Plaintiff  testified  on  the  first  trial,  and  the  deposi- 
tion was  not  read.  Plaintiff  was  not  present  at  a 
new  trial  which  was  granted.  Held,  that  the  dep- 
osition was  properly  admitted  in  evidenoe. — Nel- 
son V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  (Iowa.)  835. 

Objections  and  exceptions. 

6.  When  it  appears  that  defendant's  solicitor 
had  opportunity  to  and  did  fully  cross-examine 
complainant's  witness,  who  died  before  the  heao 
ing,  the  court  does  not  commit  any  available  error 
in  refusing  to  suppress  the  deposition  on  mere 
technical  grounds. — Blair  v.  Harris,  (Mich.)  790. 

7.  To  make  error  in  overruling  a  motion  to  sup- 
press a  deposition  available,  objeotion  must  be 
made  to  the  deposition  when  offered  in  evidenoe, 
and  exceptions  saved. — Dawson  v.  Dawson,  (Neb.) 

Deposition  taken  in  another  action. 

8.  A  Stipulation  that  a  deposition  taken  in  an- 
other action  may  l>e  inti-oduced  by  plaintiff,  su)>- 
ject  to  such  objections  as  might  have  t]een  made 
in  the  action  in  which  it  was  taken,  will  not  au- 
thorize its  introduction  by  defendant. — Borland  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  (Iowa,)  69a 

9.  Under  Code  Iowa,  i  213,  par.  3,  a  statement  by 
counsel  for  defendant  that  it  had  been  orally 
agreed  between  him  and  plaintiff's  counsel  that 
said  deposition  could  be  used  by  defendtmt,  which 
is  denied  by  the  opposing  counsel,  is  not  sufficient 
to  require  the  deposition  to  be  admitted. — Id. 

10.  The  ruling  of  the  court  below  in  refusing  to 
permit  the  reading  of  the  deposition,  even  it  ap- 
parently erroneous,  will  not  be  reversed  unless 
the  record  shows  that  the  statement  of  counsel 
was  the  only  evidenoe  introduced  on  that  question. 
— Id. 

Descent  and  Distribution. 

See  Exeeutort  and  AdminiatraUtn;  WUla, 
Description. 

In  chattel  mortgage,  see  Chattel  Mortgage*,  i,  6k 

DETINUE. 
See,  also,  Replevin. 

Fosseasion  of  property. 

An  action  to  recover  personal  property  will  not 
be  defeated  by  the  fact  that  before  the  oommenoe- 
ment  of  the  action,  but  long  after  demand  for  the 
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firoperty  had  been  made,  defendant  transferred  the 
possession  of  it  to  his  son. — Briggs  v.  Ewen,  (Iowa,) 

Devise  and  Legacy. 

SeelFilto. 

Directors. 

Of  corporation,  services,  see  CorporaUont,  t- 

Disbarment. 

See  Attorney  arUl  Client,  11-15. 

Discliarge. 

See  Release  and  Discharge- 
Of  surety,  see  Bail, 

Discontinuance. 

Of  highways,  see  Highways,  10-13, 

Dismissal. 

Of  action,  see  Practice  in  Civil  Cases,  L 
appeal,  see  Appeal,  S6. 

DISORDEBLT  CONDUCT. 

Keeping  bawdy-honse. 

How.  St.  Mich,  i  1V85,  defines  the  keeper  of  a 
bawdy-house  as  a  disorderly  person.  A  city  or- 
4linanoe  defined  all  keepers  of  iMwdy-honses  and 
persons  visiting  such  houses,  all  vagrants,  persons 
trnUty  of  assault,  and  certain  other  persons,  as  dis- 
-orderly  persons.  Held,  tliat  defendant,  oonvicted 
as  a  disorderly  person  in  that  he  kept  a  bawdy- 
bouse,  cannot  complain  because  the  ordinance  de- 
fines other  acts  as  disorderly  which  are  not  recog- 
nized as  such  under  the  laws  of  tbe  state.— City  of 
tit.  Igaace  t.  Snyder,  (Mich.)  1130. 

DISOBDERLY  HOUSE. 

:Power  of  oity  to  suppresa. 

1.  The  charter  of  the  city  of  Detroit,  of  1888,  con- 
ferred on  the  common  council  power  to  prohibit 
'the  keeping  of  houses  of  ill  fame,  and  to  restrain 
and  punish  the  keepers,  owners,  and  lessors  there- 
of. Section  54  gave  the  council  power  to  provide 
(or  ttie  imprisonment  and  confinement  in  houses  of 
.correction,  at  hard  labor  or  otherwise,  of  all  per- 
sons liable  to  be  imprisoned  or  confined  under  this 
act  or  any  act  relating  to  said  city,  or  any  ordi- 
nance thereof.  It  also  provided  that  no  penalty 
'Should  exceed  S1,000,  no  fine  (500,  and  no  imprison- 
ment should  exceed  the  period  of  two  years.  Held, 
-that  the  power  conferred  on  the  common  council 
was  proper,  and  there  is  no  constitutional  provis- 
ion against  it. — People  v.  Hanrahsn,  (Mich.)  Ili34. 

3.  Before  1887  there  existed  a  statute  (How.  St. 
Mich,  t  9286)  which  provided  that  "every  person 
who  shall  keep  a  house  of  ill  fame  •  •  •  shall 
be  punished  by  imprisonment  in  the  county  jail  not 
more  than  one  year,  or  by  fine  not  exceeding  tSOO. " 
In  1887  there  was  an  amendment  making  the  of- 
fense a  felony,  and  punishable  as  such.  Held,  that 
the  act  of  1887  did  not  repeal  the  charter  provisions 
«f  188S  by  implication.— id. 

Svidence. 

3.  On  a  trial  for  unlawfully  keeping  a  house  of 
ill  fame,  resorted  to  for  the  purpose  of  prostitu- 
tion, evidence  is  admissible  as  to  the  character  of 
the  house  for  one  week  or  longer,  before  the  day 
alleged  in  the  information,  if  the  house  was  kept 
t>v  defendant  during  that  time. — ^People  v.  Qaatro, 
(Mich.)  937. 

Instructions. 

4.  Where,  in  a  prosecution  for  keeping  a  house 
«f  ill  fame,  resorted  to  for  the  purposes  of  prosti- 
tution, there  is  evidence  of  only  a  single  instance 
«f  a  man  being  found  in  defendant's  house,  and  no 
■evidence  that  men  were  seen  resorting  there,  it  is 
«rror  to  refuse  to  charge  that  "a single  act  of  illicit 
intercourse  is  not  sulBoient  to  convict  "—Id. 


5.  It  Is  error  to  charge,  In  a  prosecution  for  keep- 
ing a  house  of  Ul  fame,  that  "a  pimp  is  a  man  who 
has  intercourse  with  a  loose  woman,  and  usoally 
she  is  taking  care  of  him,  and  supporting  him;* 
and  that  the  fact  that  defendant  called  a  man  "her 
pimp"  established  "a  case  of  unwarranted  sexual 
intercourse, " — the  definition  bein^  erroneous,  and 
the  instmotion  invading  the  province  of  the  jury. 
—Id. 

Disqiialification. 

Of  Judge,  (or  relationship,  see  Judge,  1. 

Dissolution. 

Of  attachment,  see  Attachment,  7-9. 
partnership,  see  Partnenhlp,  14, 18. 

Distress. 

For  trespass,  see  Animals,  4. 

DISTBICT  AND  PROSECUTING 
ATTORNEYS. 

Power  to  commute  fine,  see  Fines,  i. 

Aasistant  oounsel — Compensation. 

1.  Acts  31st  Oen.  Assem.  Iowa,  a  73,  {  4<  which 
authorizes  the  county  attorney  to  employ  counsel 
to  assist  in  the  prosecution  of  a  person  charged 
with  felony,  who  shall  be  paid  a  reasonat>le  com- 
pensation, to  be  fixed  by  the  board  of  supervisors, 
does  not  render  the  decision  of  the  board  final  as 
to  the  amount  to  be  allowed  as  such  compensation, 
but,  if  an  unreasonably  smaU  sum  be  fixed,  proper 
compensation  may  be  recovered  by  action  against 
the  county.  Qranoir,  J.,  dissenting. — Stone  v. 
Marion  County,  (Iowa,)  670. 

2.  In  such  an  action  it  was  alleged  by  defendant 
that  plaintiff  agreed  to  render  his  services  in  tbe 
case  for  a  gross  sum,  less  than  that  claimed  by 
him.  Plaintiff  admitted  the  agreement,  but  al- 
leged that  it  was  made  on  the  county  attomey'a 
statement  that  the  trial  would  require  only  three 
or  four  days,  when  it  in  fact  occupied  fifteen,  and 
that  under  said  agreement  plaintiff  was  not  to  as- 
sume the  burden  of  the  prosecution,  as  he  did. 
Plaintiff  further  alleged  tlust  after  the  oommenoe- 
ment  of  the  trial,  when  tbe  amount  of  labor  neces- 
sary was  disclosed,  the  agreement  was  rescinded. 
There  was  evidence  to  support  this  contention,  and 
tbe  court  charged  that  if  plaintiff  performed  serv- 
ices in  excess  of  what  his  agreement  liound  him  to 
do,  or  of  a  character  not  required  by  the  agree- 
ment, he  could  recover  what  such  extra  services 
were  reasonably  worth.  It  was  proved  that  the 
services  rendered  during  the  time  fixed  by  the 
agreement  were  worth  at  least  as  much  as  the 
agreed  price.  Held,  that  the  instruction  was  not 
prejudicial  to  defendant  for  its  reference  to  the 
additional  services,  as  plaintiff's  recovery  was 
thereby  limited  to  the  agreed  price  for  the  services 
contemplated  by  the  contract,  and  the  re<Monabl« 
value  of  all  other  services. — Id. 

Diversion. 

Of  stream,  see  Waters  and  Water-Courses,  X,  X 

Division. 

Of  counties,  see  Counties,  1-8. 

DIVORCE. 

Alimony,  lis  pendens,  see  Lis  Pendent. 

provision  in  lieu  of  dower,  see  Dourer,  S,  4. 

Grounds— Cruelty. 

1.  In  an  action  by  a  wife,  plainttfTs  evidence 
showed  that  defendant  had  often  accused  her  of 
being  unchaste ;  that  he  sometimes  addressed  her 
in  profane  language;  that  he  was  guilty  of  eaves- 
dropping, accused  plaintiff  of  neglecting  her 
house-work  to  spend  time  on  the  street,  and  often 
spoke  to  her  disparagingly,  in  the  presence  of  their 
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children,  and  that  he  sometime*  punished  the  chil- 
dren unduly;  that  he  visited  a  woman,  from  whom 
he  had  formerly  been  divorced,  during  her  last 
sickness,  and  erected  a  monument  at  her  grave,  on 
mrhich  she  was  described  aa  his  wife.  It  appeared 
that  defendant  was  Jealous  of  the  attenuons  of 
plaintiff's  physician  to  her,  and,  while  defendant 
<:onoeded  that  plaintiff  and  the  pbysician  had  not 
been  guilty  of  adultery,  yet  it  appeared  that  plain- 
tifr.  Icnowmg  her  husband's  feelings  towards  the 
physician,  persUted  in  requiring  the  latter's  serv- 
ices, and  that  he  sometimes  visited  her  daUy  for 
%veeks,  though  it  was  not  shown  that  he  was  more 
skillful  or  more  readily  obtained  than  others. 
'While  plaintiff  was  frequently  unwell,  it  was  not 
shown  that  her  health  was  affected  by  any  of  the 
charges  made  by  defendant.  In  her  petition  plain- 
tiff complained  of  defendant's  treatment  of  her 
children  by  a  former  husband,  but  it  appeared  that 
at  the  time  of  tbie  acts  complained  of  plaintiff  had 
treated  them  as  of  little  oonsequenoe.  Held,  that 
DO  ground  for  divorce,  within  the  statutes  of  Iowa, 
was  shown.— McKee  v.  HcKee,  (Iowa,)  STS. 

Condonation. 

2.  An  action  for  separation  on  the  ground  of 
abandonment,  by  the  wife  against  her  husband, 
cannot  be  maintained  where  the  uncontradicted 
testimony  shows  that  about  the  time  the  action 
-was  instituted  the  plaintiff  and  defendant  had 
freely  cohabited  together  as  husband  and  wife. — 
Dunn  V.  Dunn,  (Neb.)  279. 

8.  To  a  suit  by  the  wife  for  abandonment,  the 
fausband  filed  a  cross-petition  on  the  ground  of 
cruelty.  It  appeared  that  after  the  alleged  acts  of 
cruelty  the  parties  freely  cohabited  together. 
Held,  that  the  cruelty  was  condoned. — Id. 

Decree  In  fiavor  of  husband — Alimony. 

4.  Under  Comp.  St.  Neb.  c.  25,  $  22,  providing 
for  granting  just  and  reasonable  alimony,  a  dis- 
trict court,  or  the  supreme  court,  on  appellate  pro- 
ceedings, may,  after  divorce  granted  at  the  suit  of 
the  husband,  make  a  decree  for  alimony  in  favor 
of  the  wife  out  of  the  property  of  the  husband, 
«ven  though  the  decree  of  divorce  lie  against  the 
wife  for  any  of  the  enumerated  causes,  except  the 
adultery  of  the  wife.— Dickerson  r.  Dlckeraon, 
<Neb.)  i. 

Docket. 

Of  judgments,  see  Jiidyment,  82-86. 

Documents. 

See  Evidence,  lS-24. 

Domicile. 

Non-residency,  see  AWichment,  3. 
Payment  of  claims  due  estate,  see  Exeoutort  and 
AdmlnUtratora,  5. 

DO  WEB. 

Bight  to  dower. 

1.  A  referee's  sale  in  partition  is  a  judicial  sale 
within  Code  Iowa,  |  2440,  giving  a  widow  dower 
in  such  property  of  nor  husband  as  had  not  been 
"sold  on  execution  or  any  other  judicial  sale." — 
Williams  v.  Wescott,  (Iowa,)  814. 

Conveyance. 

2.  Where  a  widow  after  dower  has  been  assigned, 
and  she  is  in  possession,  conveys  her  interest  to 
another,  the  assignee  will  take  her  dower  interest 
in  the  estate.— Serry  v.  Curry,  (Neb.)  97. 

Alimony — Provision  in  lieu  of  dower. 

3.  In  an  action  for  divorce  by  a  wife  a  decree 
was  entered  by  consent,  which  granted  the  wife  a 
divorce  for  desertion,  with  leave  to  l>oth  parties  to 
remarry,  and  awarded  a  gross  sum  for  alimony, 
"the  same  to  be  in  full  of  all  claims  of  said  com- 

?lainant  against  said  defendant  or  bis  property. " 
'be  wife  accepted  payment  of  the  alimony,  and 
afterwards  married  another  person.  Held,  that 
the  decree  would  be  construed  to  l>e  a  part  of  a 
contract,  in  contemplation  of  separation,  whereby 


a  provision  was  made  for  the  wife  to  stand  in  lien 
of  dower,  and  that  such  an  agreement  was  valid. 
—Owen  V.  Tale,  (Mich.)  817. 

4.  In  an  action  by  the  husband's  grantee  to  quiet 
his  title  against  the  claim  of  dower,  it  was  not 
improper  to  show  the  wife's  previons  assent  and 
understanding  of  the  decree,  as  it  did  not  vary  the 
decree  in  any  way. — Id. 
Assignment  of  dower. 

6.  In  a  petition  filed  by  a  widow  in  the  probaite 
court  to  have  dower  In  the  lands  of  which  her  hus- 
band died  seised  assigned  to  her,  the  failure  to  al- 
lege that  her  right  to  dower  "is  not  disputed  by 
the  heirs  or  devisees"  is  not  fatal  to  the  jurisdic- 
tion of  the  court. — Serry  v.  Curry,  (Neb.)  97. 

6.  The  acceptance  by  the  probate  judge  of  the 
assignment  of  dower  as  set  off  by  commissioners, 
and  recording  the  same,  is  under  Comp.  St.  Neb. 
c.  28,  i  9,  equivalent  to  a  confirmation  of  the  as- 
signment.— Id. 

Notice  of  application. 

7.  Where  a  petition  for  dower  is  filed  It  is  proper 
for  the  judge  to  enter  an  order  directing  the  manner 
of  service  of  notice,  but  the  failure  to  enter  such 
order  does  not  oust  the  court  of  jurisdiction,  and 
render  its  proceedings  void. — Id. 

8.  A  petition  was  filed  by  a  widow  for  the  assign- 
ment of  dower,  she  being  also  the  guardian  of  the 
minor  children  of  the  deceased  and  herself.  No- 
tice of  the  application  was  accepted  by  her,  and 
she  returned  such  notice,  with  a  statement  thereon, 
made  by  her  under  oath,  that  she  had  served  the 
same  upon  the  minor  children  by  reading  and  ex- 
pltdning  the  same  to  them,  etc.  This  notice  was 
held  sufficient  by  the  prol>ate  judge,  and  dower 
thereupon  assigned  to  the  widow.  Held  that,  un- 
der Comp.  St.  Neb.  c.  33,  i  8,  providins;  tbat  notice 
in  snob  case  shall  be  given  "in  such  mt^nner  as  the 
judge  of  protiate  shall  direct, "  in  the  absence  of 
fraud  or  collusion  It  was  not  subject  to  collateral 
attack. — Id. 

DRAINAGE. 

Establishment  of  drain. 

1.  A  township  drain  commissioner  has  no  juris 
diction  to  locate  a  township  drain  on  the  line  of  a 
county  drain  which  has  been  neither  vacated  nor 
abandoned,  under  Michigan  drainage  act  of  1885.— 
Zabel  V.  Harshman,  (Mich.)  44. 

2.  Where  the  cost  of  a  county  drain  established 
under  color  of  the  statute  is  paid  by  the  persons 
assessed  without  objection,  and  the  drain  has  been 
used  and  acquiesced  in  as  a  public  drain  for  15 
years,  it  must  be  regarded  and  recognized  by  the 
township  drain  commissioner  as  a  public  drain,  le- 
gally established.— Id. 

On  line  of  private  drain. 

8.  Contracts  for  the  construction  of  a  township 
drain  on  the  line  of  a  private  drain,  and  assess 
ments  therefor,  are  unauthorized,  and  further  pro- 
ceedings therein  may  be  restrained  where  a  release 
or  condumnalion  of  the  right  of  way  has  not  been 
had,  and  compensation  ascertained. — Id. 

Authority  of  commissioners. 

4.  Though  two  of  three  counW  drain  commis- 
sioners appointed  by  the  board  of  supervisors  are 
themselves  supervisors  at  the  time  of  their  ap- 
pointment, they  ara  officers  de  facto,  and  the  acts 
of  the  commissioners,  within  the  authority  con- 
ferred on  county  drain  commissioners,  are  notsul>- 
ject  to  collateral  attack. — Id. 

DBUGHJISTS. 

Sftle  of  patent  medicines. 

1.  Qen.  Laws  Minn.  1885,  c.  147,  $  19,  prohibits 
any  person  not  a  registered  pharmacist  from  re- 
tailing, compounding,  or  dispensing  medicines,  but 
provides  that  the  act  shall  not  interfere  with  the 
business  of  any  physician,  or  prevent  him  from 
supplying  to  his  patients  such  articles  as  may  seem 
to  him  proper,  nor  with  the  making  of  proprietary 
medicines  placed  in  sealed  packages  with  the  name 
of  the  pharmacist  or  physician  by  whom  prepared, 
Dor  prevent  a  shop-keeper,  whose  place  of  business 
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is  more  than  one  mile  from  a  dmg-store,  from  sell- 
ing medicines  put  up  by  a  reentered  phannaoist,  or 
from  deallngin  or  selline  of  patent  or  proprietary 
medicines.  Juld,  that  the  proviso  was  intended 
to  exclude  generally  from  the  operation  of  the  act 
the  sale  of  patent  or  proprietary  medicines.— Hy- 
popbosphites  and  Borax  Cases,  (Minn.)  781. 

2.  The  sale  of  borax  for  other  than  mediehial 
purposes  Is  not  within  the  statute.— Id. 

8.  The  provisions  of  Gten.  Laws  Minn.  1385,  c.  147, 
permitting  shop-keepers,  (not  pharmacists,)  whose 
places  of  business  are  more  than  one  mile  from  a 
drug  store,  to  sell  ttie  oommonly  used  medicines 
and  poisoas,  if  put  up  by  a  resistered  pharmacist, 
but  prohibiting  such  sales  within  that  distanoe,  is 
Dot  an  arbitrary  discrimination,  but  reasonable  in 
view  of  the  necessities  and  convenieuoe  of  those 
who  reside  at  a  distance  from  a  regular  drug-store. 
-Id. 

Due  Process  of  Law. 

Assessing  omitted  lands,  see  Constitutional  Law, 
17,18. 

Duress. 

Compromise  effected  by,  see  Compromise. 

EASEMENTS. 

Bight  of  way — Eridenoe  of  creation. 

On  the  issue  whether  defendant  agreed  to  give  a 
right  of  way  to  a  railroad  companv,  one  of  the 
company  testitled  that  defendant  told  him  before 
the  construction  of  the  road  that  he  would  not  then 
sign  a  contract  to  give  the  right  of  way,  but  would 
give  it.  Three  others  testified  that  defendant  said 
he  would  give  the  right  of  way  if  the  road  was 
built.  It  was  shown  tliat  the  securing  of  the  right 
of  way  was  a  condition  of  the  location  of  the  road. 
Defendant,  unsupported  by  othor  evidence,  denied 
having  made  the  promise.  Held,  that  judgment 
against  defendant  would  be  sustained.— Cherokee 
&  D.  Ry.  Co.  V.  Renken,  Gowa,)  807. 

SJECTMEXT. 

Equitable  defense. 

1.  The  equitable  defense  that  a  deed  absolute 
was  iuteiiiied  and  understood  b^  defendant  to  be 
only  a  mortgage,  and  that  plaintiff  purchased  the 

ftremises  with  notice  of  his  claim,  cannot  be  made 
o  an  action  of  ejectment. — Qates  v.  Sutherland, 
(Mich.)  1113. 
Evidence. 

'i.  Both  plaintiff  and  defendant  claimed  through 
a  patent  to  an  Indian  woman,  but  there  was  a  dis- 
pute as  to  whether  their  respective  grantors  were 
the  same  persons.  Defendant  introduced  evidence 
to  show  that  bis  grantor  was  an  Indian  woman, 
known  by  the  same  name  as  that  of  the  patentee; 
that  she  was  not  at  the  plaoe  where  plaintiff's  deed 
was  executed  at  tho  time  it  purported  to  have 
been  executed ;  that  one  R.  wa«  her  brother.  He 
then  offered  a  witness  who  testified  that  he  was  on 
the  land  In  question  in  1866,  the  year  before  R. 
died ;  thatR.  was  in  possession ;  and  that  R.  told  the 
witness  he  had  selected  the  land  in  question  for 
his  sister;  but  the  witness  was  unable  to  identify 
the  land  on  which  R.  was  as  that  described  in  the 
patent.  The  writing  containing  the  solectiona  of 
land  by  the  Indians  was  not  produced  nor  accounted 
for,  nor  was  R.  shown  to  have  had  any  authority 
to  make  the  selection.  Held  that,  as  no  selection 
was  shown  by  competent  testimony,  R.'a  declara- 
tions wore  Inadmissible.  Siiekwoou,  C.  J.,  dis- 
senting.—-Brown  V.  Quinland,  (Mich.)  940. 

8.  Defendants  and  other  witnesses  gave  evi- 
dence of  statements  by  a  sister  of  defendants  to 
tile  effect  that  if  they  would  cultivate  the  land  in 
controversy  tliey  might  have  it  for  their  own.  The 
sister  denied  these  statements,  and  said  that  she 
had  taken  the  deed  of  tho  land  in  her  name  on  be- 
half of  plainUfl,  with  whose  money  she  had  pur- 
chased it.  In  a  former  aotion,  brought  by  the  de- 
fendants against  the  sister  for  the  specific  per- 
formance of  a  gift  of  another  tract  of  land    no 


claim  was  set  np  to  the  land  in  suit.  Held,  that 
the  evidence  supported  a  finding  for  plaintiff. — 
Dawson  v.  Dawson,  (Neb.)  744. 

Improvements. 

4.  Comp.  St.  Neb.  o.  68,  f  1,  provides  that  any 
person  olaimipg  title  to  real  estate,  whether  in 
actual  poaaeeaion  or  not,  "derived  from  the  records 
of  some  public  ofBoe,  or  from  the  United  States,  or 
from  this  state,  or  derived  from  any  such  person 
by  devise, "  etc.,  shall  not  be  evicted  until  ne  has 
been  paid  the  value  of  all  lasting  and  valuable  im- 
prcvemonts,  and  also  for  all  taxes,  eta    Section  8 

Srovides  that  parties  who  have  entered  lands  un- 
er  the  pre-emption  and  homestead  laws  shall  have 
such  right.  Section  11  provides  that  this  act  shall 
be  limited  to  those  cases  where  the  title  to  the  rsal 
estate  in  controvei'sy  is  derived  from  some  other 
source  than  that  which  oomes  from  "such  tax- 
titles,  tax  oertifleatBB,  or  ttie  payment  of  taxes  by 
any  pierson  claiming  anyiDt«ri>st  *  *  *  by  rea- 
son of  such  tax-deeds  or  tax-Utles, "  etc.  No  tax- 
deeds  or  tax-titles  ore  referred  to  in  the  provisions 
of  the  chapter  preceding  section  U.  Held,  that 
the  statute  intended  to  afford  a  remedy  to  a  per- 
son claiming  under  a  tax-deed. — Page  v.  Davis, 
(Neb.)  87 j. 

5.  While  the  Intention  of  the  law  is  that  com- 
pensation shall  be  made  for  such  imjirovements 
before  a  writ  of  restitution  will  be  issued,  yet 
where  the  application  was  properly  filed,  and  an 
amended  application  made  witbu  six  months  aft- 
erwards, defendant  may  recover. — Id. 

EliECTIONS  AJSny  VOTERS. 

Election  of  school  offlders,  see  Sehoola  and  &Aoo(- 
nuMcts,  6. 

Two-thirds  vote. 

1.  Comp.  St.  Neb.  art.  1,  o.  18.  {  80,  providing  that 
a  proposition  for  the  sale  of  the  puolio  grounds  or 
buildings  of  a  county  shall  be  adopted  by  two- 
thirds  of  the  votes  cast,  requires  for  the  adoption 
of  such  a  proposition  a  number  of  votee  equal  to 
two-thirds  of  all  the  votes  oast  upon  any  one  ques- 
tion, or  for  all  of  the  candidates  for  any  one  olBoe 
voted  for  or  to  be  filled  at  the  election  at  which 
is  submitted  such  question. — State  v.  Anderson, 
(Neb.)  431. 

Contests. 

3.  In  proceedings  to  contest  a  county-seat  elec- 
tion, a  complaint  which  follows  the  statute  is  good 
on  demurrer,  though  it  does  not  allege  the  num  her 
of  votes  cast  and  canvassed,  and  the  result  of  the 
election,  and  does  not  give  thenames  of  persons  al- 
leged to  have  cast  illegal  votes,  nor  of  legal  voters 
whose  votes  were  alleged  to  have  been  rejected, 
the  reason  asserted  for  the  omission  of  such  names 
being  that  the  judges  of  election  refused  to  allow 
complainant  to  inspect  the  poll  books. — Burke  v. 
Perry,  (Neb.)  401. 

3.  In  such  proceedings,  while  the  county  com- 
missioners may  be  proper  or  neeeaaary  parties  de- 
fendant, persons  or  localities  having  an  interest 
adverse  to  the  contestant,  or  some  of  them,  are  nec- 
essary parties,  and  such  interest  must  be  shown 
by  the  complaint.— Id. 

EMBEZZLEME17T. 

Indictment. 

1.  An  indictment  charging  in  a  single  count  that 
defendant  did  between  certain  dates  embezzle  two 
pianos  and  seven  organs,  all  being  the  property  of 
K.,  and  being  a  portion  of  a  stock  of  such  instru- 
ments intrusted  to  him  for  sale,  is  not  bad  for  du- 
plicity.—Slate  V.  Fierde,  (Iowa,)  181. 

By  attorney 

2.  An  attorney  who  collects  money  for  a  client 
acts  as  agent  as  well  as  attorney,  and  may  be  con- 
victed of  embezzlement  for  appropriating  the  mon- 
ey to  his  own  use  with  intent  to  deprive  the  owner. 
Ca^ipbei.l,  J.,  dissenting.— People  v.  Converse, 
(Mioh.)  70. 
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Tlea  of  guilty. 

3.  An  Information  a^inst  an  attorney  for  em- 
l)ezzlenient  charged  him  as  agent.  He  pleaded  as 
foUowa:  "As  an  attorney  at  law,  I  am  guilty  of 
embezzlement  of  13,500;  that  being  the  amount 
collected  and  received  by  me,  less  my  reasonable 
fees, " etc.  The  private  examination  afterthe  plea 
indicated  that  he  understood  that  he  was  pleading 

failty  to  the  felony  charged.    Held,  that  though 
e  was  charged  as  agent,  and  pleaded  guilty  as  at- 
torney, he  pleaded  guilty  of  the  crime  charged. — 
Id. 
Proof. 

4>  Where  the  evidence  tends  to  show  that  de- 
fendant concealed  the  facts  as  to  the  disposition 
made  by  him  of  some  of  the  property  oitrusted  to 
him  as  agent  for  sale  on  certain  prescribed  terms, 
uid  that  ne  rendered  a  false  account  of  his  agency 
Id  regard  to  it,  and  that  a  demand  was  mode  on 
him  for  the  properly,  with  which  he  failed  to  com- 
ply, a  conviction  is  warranted. — State  v.  Pierce, 
(Iowa,)  181. 

5.  Rev.  St.  Wis.  JS  1751, 1756,  give  corporations  a 
lien  on  stock  for  debts  due  from  the  owner  thereof, 
which  continues  until  the  stock  is  transferred  on 
the  corporation's  books,  and  the  stockholder  dis- 
charged from  liability.  An  information  charged 
defendant,  the  secretary  of  a  corporation,  with  em- 
bezzling a  certificate  of  stock  issaed  to  him,  which 
be  had  deposited  with  the  corporation  as  security 
for  such  stock,  and  of  which,  as  secretary,  he  had 
possesion.  It  appeared  that  defendant  had  de- 
posited the  certificate  wi^  a  bank  as  security  for 
bis  individual  note,  but  there  was  no  evidence  that 
he  claimed  to  be  the  absolute  owner  of  the  certifi- 
cate, or  tried  to  pledge  the  corporation's  interest 
therein.  Held,  that  it  would  not  be  presumed  that 
he  attempted  to  pledge  more  than  his  own  interest, 
and  a  conviction  could  not  be  sustained. — Stat«  y. 
Williamson,  (Wis.)  111. 

Emblements. 

Between  tenant  and  purchaser  at  foreclosure,  see 
Mortgages,  60,  51. 

EMINENT  DOMAIN. 

Procedure — When  inquest  granted. 

1.  Though  a  railroad  company  takes  possession 
of  land  before  filing  a  petition  to  have  it  con- 
demned, such  possession,  unless  it  be  under  a  crim- 
inal entry,  will  not  justify  a  refusal  to  award  an 
inquest.— Grand  Rapids,  L.  &  D.  R.  Ck>.  v.  Chese- 
bro,  (Mich.)  G6. 

2.  Where  one  of  the  defendants  In  a  petition  for 
Inquest  is  a  minor,  that  fact  saves  the  jurisdiction, 
though  the  petitioner's  prior  offer  of  payment  for 
the  right  of  way  may  not  have  been  sutficlent. — Id. 
Petition  and  aummons. 

8.  Under  act  Mich.  18»i,  No.  48,  i  8,  providing 
that  a  petition  for  the  condemnation  of  private 
property  for  poblic  uses  shall  be  filed  in  the  name 
of  the  city,  and  be  signed  b^  the  city  attorn^  in 
his  official  capacity,  a  petition  signed  "Trb  Citt 
or  Pbtroit,  by  William  S.  Bhseuan,  City  Attor- 
ney, "  is  suBicient.— City  of  Detroit  v.  Beecher, 
(Mich.)  vsn. 

*.  A  verification  of  the  petition  by  the  city  at- 
torney, "that  the  same  was  true,  to  the  best  of  his 
knowledge  and  belief, "  is  sufficient,  under  section 
8,  providing  that  the  petition  "shall  be  duly  veri- 
fied" by  the  city  attorney,  "or  by  some  person  hav- 
ing knowledge  of  the  facts. " — Id. 

o.  Where  the  petiUon  for  the  condemnation  of 
laads  by  a  city  for  public  purposes  states  the  ob- 
ject of  the  Improvement  to  be  the  opening  "and 
oztandliig  of  Blnventh  street  from  L.  street  to  M. 
avenue,  where  not  already  opened,  00  feet  wide, 
and  that,  in  making  and  maintaining  the  proposed 
Improvement,  a  perpetual  right  of  way  over  the 
different  pieces  or  parcels  of  private  property  here- 
inafter described  will  be  necessary,  and  that  such 
right  of  way  is  purposed  to  be  used  for  the  purpose 
of  a  public  street,  "it  snfBoiently  states  in  a  "gener- 
al way, "  a*  required  by  law,  the  nature  and  extant 


of  the  use  of  the  land  required  for  the  improve- 
ment.— Id. 

6.  It  need  not  be  shown,  in  a  proceeding  to  con- 
demn land  for  publio  uses  by  a  municipal  corpora- 
tion, that  efforts  to  obtain  the  consent  of  the  own- 
ers to  dedicate  or  sell  their  lands  for  the  proposed 
improvements  were  made,  since  the  statute  relat 
ing  to  such  proceeding  does  not  require  it,  as  in 
the  case  of  condemnation  proceedings  by  railroads. 
—Id. 

7.  The  requirement  that  the  summons  shall  "state 
briefly  the  object  of  said  petition"  is  complied 
with  where  it  states  that  the  "object  of  the  peti- 
tion is  to  open  and  extend  Bleventn  street  from  L. 
street  to  M.  avenne,  where  not  already  opened,  80 
feet  wide,  for  the  use  and  benefit  of  the  public,  as 
a  public  street, "  and  the  petition  describes  accu- 
rately each  parcel  of  land  to  be  taken,  though  it 
appears  that  Eleventh  street  Is  half  a  mile  south 
of  the  proposed  improvement,  and  if  extended 
northward  would  run  850  feet  to  the  east  of  It. — Id. 

Necessity  for  taking. 

8.  An  instruction  in  proceedings  for  opening  a 
street  through  defendant's  land,  as  to  the  necessi- 
ty of  the  improvement,  that  the  jury  must  find  that 
"the  benefits  which  the  public  will  derive  from 
said  proposed  improvement  will  equal  the  cost  of 
the  same ; "  that  "every  part  of  the  city  is  interest- 
ed in  beautifying  and  adorning  every  other  part;" 
and  that  there  is  no  public  necessity,  unless  "the 
benefit  to  the  public  will  be  so  great  that  it  can 
afford  to  pay  the  entiro  expense. " — is  proper.  Per 
MoKBB  and  CAuraioA^  JJ. ;  Co^mpun  and  LoBO, 
JJ.,  dissenting.— U. 

Power  of  jury. 

B.  A  jury  of  inquest  are  not  subject  to  the  direc- 
tion and  control  of  the  probate  judge  in  matters  of 
evidence,  etc.,  as  in  the  case  of  a  nisi  prlus  judge 
with,  a  common-law  jury,  nor  subject  to  his  In- 
struction, hut  must  act  on  their  own  judgment. — 
Qrand  Rapids,  L.  &  D.  R.  Co  v.  Chesebro,  (Mich.) 
68. 

10.  Act  Mich.  1888,  No.  124,  relative  to  the  taking 
of  private  property  by  municipal  corporations  for 
publio  purposes,  provides  (section  7)  that  the  jury 
shall  be  sworn  to  "determine  whether  there  is  ne- 
cessity for  taking,  for  the  use  and  benefit  of  the 
public,  the  private  property  which  the  petition  de- 
scribes and  prays  may  be  taken. "  Section  8  pro- 
vides that  "the  jury  shall  determine  in  their  ver- 
dict the  necessity  for  taking  such  private  prox>erty 
for  the  use  and  benefit  of  the  public  for  the  pro- 
posed improvement,  and,  in  case  they  find  that 
such  necessity  exists,  they  shall  award  "  compen- 
sation to  the  owner.  Held,  that  the  act  is  not 
objectionable  for  failure  to  require  the  necessity  of 
the  proposed  improvement  to  be  determined  by 
the  jury,  as  prescribed  by  Const.  Mich.  art.  18,  (  8. 
—City  of  Detroit  v.  Beecher.  (Mich.)  988. 

11.  The  provision  of  act  Mich.  1883,  No.  124,  rel- 
ative to  the  taking  of  private  property  by  munici- 
pal corporations  for  puollc  purposes,  that  the  jury 
"must  ascertain  and  determine  whether  there  is 
necessity  for  taking  for  the  use  and  benefit  of  the 
public, "  requires  them  to  consider  bow  much  ben- 
efit the  public  generally  will  receive  from  the  pro- 
posed Improvement ;  and  Pub.  Acts  1887,  p.  S3,  f  15, 
providing  that  the  cost  of  the  improvement  may  be 
raised,  in  whole  or  in  part,  by  general  tax,  or  by  a 
tax  on  property  in  the  immediate  vicinity,  makei 
it  unnecessary  for  the  jury  to  consider  the  local 
benefits. — Id. 

Appeal. 

12.  When  a  railway  company  appeals  from  an 
award  of  damages  for  real  estate  condemned  for 
right  of  way,  and  becomes  satisfied  of  the  correct- 
ness of  the  award,  and  therefore  does  not  desire  to 

grosecute  such  appeal,  the  proper  moUon  is  to  at- 
rm  the  award,  as  such  motion,  if  sustained,  will 
carry  interest  and  costs.    Berggren  v.  Railroad 

Co.,  S3  Neb.  eao,  87  N.  W.  Rep.  470 Robbins  v. 

Omaha  &  N.  P.  R.  Co.,  (Neb.)  M5. 

IS.  Only  upon  a  showing  of  fraud  or  undue  ad- 
ran  tafce  will  snch  motion  be  denied. — Id. 

14.  In  the  absence  of  proof  to  the  contrary,  the 
certificate  of  approval  of  a  railroad  company 's  map 
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and  gurvey  of  a  proposed  route,  signed  by  a  tna- 
iority  of  the  state  board,  will  be  presumed  to  have 
been  at  a  lawful  meeting.— Errand  Rapids,  'L.&D. 
K.  Co.  T.  Cbesebro,  (Mioh.)  66. 

Compensation. 

15.  Under  Code  Iowa,  (  461,  providing  that  cities 
may  permit  or  forbid  the  laying  down  of  railway 
tracks  in  streets,  alleys,  etc.,  but  that  no  track 
shall  be  located  and  laid  down  until  the  Injury  to 
abutting  owners  has  been  ascertained  and  paid,  a 
railroad  company  cannot  lay  a  track  in  a  street 
longitudinally  without  the  consent  of  the  city  and 
compensation  to  the  abutting  owners.— Enos  v. 
Chicago,  St.  P.  &  K.  C.  Ry.  Co.,  (Iowa,)  575. 

16.  Where  the  junction  of  two  streets  is  occu- 
pied by  a  diagonal  railway  crossing,  the  abutting 
owner  of  a  corner  lot  is  entitled  to  compensation 
under  section  464. — Id. 

17.  The  fact  that  plaintiff's  lot  was  at  time  of 
high  water  subject  to  inundation  does  not  deprive 
the  owner  of  a  right  to  compensation.— Id. 

18.  Where  town  lots  abut  upon  a  street,  along 
which  a  railroad  is  constructed,  so  near  as  to  cause 
an  embankment  in  the  street,  upon  either  side  of 
the  lot,  80  as  to  deprive  the  lot-owner  of  the  free 
use  of  the  streets  adjacent  to  and  abutting  on  the 
lot.  the  owner  may  recover  his  damages  from  the 
raili-oad  company,  even  though  no  part  of  the  lot 
be  taken,  and  no  part  of  the  street  in  frontthereof 
be  occupied  by  the  railroad.— Chicago,  K.  &  N. 
Ry.  Co.  V.  Hazels,  (Neb.)  93.» 

Measure  of  damages. 

19.  The  words  "or  damage, "  Const.  Neb.  art.  1,  i 
21,  include  all  damages  arising  from  the  exercise  of 
the  right  of  emineht  domain  which  causes  a  dimi- 
nution in  the  value  of  private  property.  City  of 
Omaha  v.  Kramer,  41  N.  W.  Rep.  29.5.— Id. 

20.  To  arrive  at  the  diminution  of  the  value  of 
real  estate  damaged  by  the  construction  of  a  rail- 
road, in  estimating  the  value  of  the  property  after 
the  construction  of  such  road,  it  is  proper  to  take 
into  consideration  all  elements  of  damage  caused 
by  such  construction  which  tend  to  diminish  the 
value  of  the  property. — Id. 

•Z\.  Respondents  owned  a  4'>-acre  tract  of  land 
about  a  mile  from  the  city  of  Grand  Rapids.  Pe- 
titioner took  possession  of  four  acres  for  its  rail- 
road, being  a  strip  running  diagonally  across  the 
tract,  and  separating  14  acres  from  the  rest,  leav- 
ing it  without  means  of  access  from  any  direction, 
except  by  crossing  the  railroad.  In  esti'mating  the 
damages,  the  jury  seemed  to  regard  the  land  as 
valuable  only  for  farming  purposes,  and  allowed 
for  the  four  acres  actually  taken  only  about  one- 
tenth  of  the  value  of  the  entire  40.  Nothing  was 
allowed  for  the  Injury  resulting  from  cutting  off 
the  14  acres  from  the  rest  of  the  tract,  nor  was  any 
idlowance  made  for  the  length  of  time  the  company 
had  been  in  possession.  Held,  that  the  award 
must  be  set  aside  and  a  new  jury  sworn.— Qrand 
Rapids,  L.  &  D.  R.  Co.  V.  Cbesebro,  (Mich.)  66. 

^.  Where  the  application  for  assessment  of 
damages  for  taking  land  for  a  railroad  describes 
the  premises  as  those  crossed  by  the  right  of  way, 
and  thedamages  are  stated  to  be  such  as  the  owner 
will  "sustain  oy  the  appropriation  of  the  right  of 
way, "  and  the  land-owner  appeals  from  the  award, 
describing  the  premises  as  they  are  descritied  in 
the  application,  he  is  entitled  on  the  trial  to  prove 
the  damage  to  his  entire  farm,  though  it  oonsists 
of  more  land  than  was  described  in  the  notice  of 
appeal. — Dudley  y.  Minnesota  &  N.  W.  R.  Co., 
(Iowa.)  359. 

23.  An  instruction  as  to  damages  that  mere  in- 
oonvenienoe*  reaulting  from  the  location  of  the 
railroad  are  not  of  themselves  to  be  considered, 
"but  you  are  to  consider  them  for  their  bearing, 
and  oiuy  for  their  bearing,  on  the  market  price  of 
the  farm  to  which  such  Inoonvenlenoea  ore  at- 
tached, "  the  neoesrity  of  frequently  opening  gates 
and  crossing  the  railroad,  and  the  danger  of  ilre 
being  referrod  to  as  instances,  is  correct — Id.* 

24.  Where  several  witnesses  testified  that  in 
their  opinion  a  farm,  oonsistlng  of  818  acres,  was 
depreciated  In  value  tlO  per  acre  by  the  location  of 
a  railroad,  a  verdict  allowing  $1,700  damages  can- 
not be  colled  excessive. —Id. 


25.  In  the  absence  of  an  ordinance  requlHng  it, 
town  lots  need  not  be  inclosed  by  fences,  and  It  is 
not  error  in  condemnation  proceediugs  to  open  a 
street  through  defendaut'a  land,  to  refuse  to  charge 
that  defendant  is  entitled  to  recover  the  cost  of 
building  a  fence  on  each  side  of  his  lot. — City  of 
Detroit  T.  Beeoher,  (Mioh.)  986. 

26.  In  proceedings  to  open  a  street  through  de- 
fendants' land,  defendants  are  not  entitled  to  have 
the  expense  of  cleaning  the  snow  from  the  street 
to  be  opened  considered  as  an  item  of  damage. — Id. 

27.  Nor  are  they  entitled  to  damages  for  the  cost. 
of  grading  and  paving  the  street  that  would  or 
might  be  hereafter  assessed  on  their  adjoining 
property,  such  damages  being  too  remote,  contin- 
gent, and  speculative. — Id.  ' 

28.  A  chaige  that  the  jury  must  "award  to  the 
owners  of  the  land  the  full  value  of  the  land  to  be 
taken,  and  all  additional  expenses  entailed  upon 
said  owners  In  opening  said  street, "  covers  all 
that  the  owners  are  entitled  to  recover. — Id. 

—  Excessive  damages. 

99.  Proof  of  the  assessed  valuation  of  the  land  in 
question  cannot  be  made  by  introducing  the  assess- 
ment rolls.  The  assessor's  opinion  as  to  its  value, 
like  that  of  any  other  person,  must  be  given  under 
oath  as  a  witness.— Dudley  v.  Minnesota  &  N.  W. 
R.  Co.,  (Iowa,)  359. 
Bights  acquired  by  condemnation. 

30.  Where  a  railroad  company  procured  to  be 
condemned  for  its  use  land  abutting  on  a  nav^a- 
ble  lake,  it  acquired  the  riparian  rights  belonging 
to  it,  although  the  petition  for  condemnation  made 
no  express  mention  of  such  rights. — Hanford  v. 
St.  Paul  ft  D.  R.  Co.,  (Minn.)  596. 
Remedies  of  land- owner. 

81.  The  fact  that  a  court  refused  to  enjoin  a  rail- 
road company  from  taking  possession  of  land  be- 
fore condemnation  and  payment  of  compensation 
did  not  legalize  the  possession  so  taken,  nor  re- 
lieve the  company  from  an  action  at  law  for  the 
wrongful  entry. — Grand  Rapids,  L.  &  D.  R.  Co.  v. 
Chesebrp,  (Mioh.)  66. 

82.  In  ad  qitnd  dnmniim  prooeedlngs  against  a 
railroad  company,  defendant  can  make  the  defense 
that  the  right  of  way  was  acquired  and  paid  for  by 
another  company,  whose  rights  defendant  has  ac- 
quired under  fomslosure  of  a  mechanic's  lien :  that 
plaintiff's  claim  is  barred  by  limitation ;  and  that 
he  is  estopped  to  deny  defendant's  right  of  occu- 
pancy. Hence  it  cannot  on  any  of  these  grounda 
enjoin  the  ad  quod  dnmnum  proceedings. — Keo- 
kuk &  V.  W.  Ry.  Ca  V.  Donnell,  (Iowa,)  ITS. 

Equalization. 

Of  taxes,  see  Taxation,  11-18. 

BaTJITY. 

See,  also,  Fraudulent  Conveyaneet;  Injunction: 
Mortgaget;  Partition;  QuUttnn  TUle;  Reeeto- 
ers;  Spedflc  Performance;  Tnuts. 

Pleading,  bill  to  enforce  trust,  see  JVaud*,  Stat- 
ute of,  6. 

Trial  by  jury  In,  see  ConstttutUmal  Law,  SS,  85; 
Mandamus,  2. 

Beformation  of  oontracta. 

1.  Defendant  owned  property  in  a  blodc,  whicb 
was  subdivided  into  lots,  one  of  which  was  in- 
closed with  a  fence  according  to  the  subdivisions 
of  the  block.  BubsequenUy  the  lots  were  laid  off 
anew,  making  them  smaller  and  of  dUterent  des- 
ignations from  what  they  formerly  were.  He 
sold  some  of  his  property  to  plaintiff  (a  church) 
about  a  year  after  the  new  subdivision,  and  con- 
veyed it  according  m  the  new  plan.  Ten  years 
later  plaintiff  sued  to  reform  the  deed,  alleging 
that  it  bought  the  lot  as  inclosed,  and  had  re- 
ceived a  conveyance  for  less  than  it  had  bargained 
and  paid  for.  All  of  the  tmstees  teetifled  more  or 
lees  strongly  in  support  of  that  view,  one  of  tbem 
stating  that  there  had  been  a  written  oontroct  de- 
scribing the  property  under  the  old  plan,  wiiiie 
the  others  had  no  knowledge  of  any  written  coo- 
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tract,  though  all  remembered  the  contract  to  be 
for  all  the  inclosed  land.  Defendant  testified  pos- 
itively that  there  was  no  written  contrac^  and 
that  the  deed  conveyed  the  exact  land  sold.  In 
this  he  was,  to  some  extent,  corroborated  by  cir- 
rumstances,  and  particularly  by  the  fact  that 
plaintifF  received  the  deed  without  objection,  and 
never  alleged  any  error  therein  for  about  10  years. 
Held,  that  the  evidence  was  insufficient  to  war- 
rant this  reformation  of  the  deed  for  mistake, 
which  could  only  be  done  upon  evidence  so  clear 
as  to  exclude  a  reasoDable  doubt. — First  Presby- 
terian Church  of  LoKan  v.  Logan,  (Iowa,)  810. 

2.  A  second  mortgage  desurlbed  the  land  con- 
veyed as  a  certain  tract  of  100  acres  situated  in  R. 
to\Ynship,  and  bounded  on  the  north  by  the  town- 
ship line,  reserving  the  north  40  acres  as  a  home 
stoad.  The  prior  mortgage  had  contained  the 
same  description,  but  on  its  foreclosure,  some  17 
yeare  after  the  execution  of  the  second  mortgage, 
it  appeared  that  three  acres  off  the  north  end  of  tlie 
iract  were  in  K  township.  Shortly  after  a  decree 
had  been  entered  for  the  sale  under  the  first  mort- 
(rarrc  of  the  south  60  acres,  the  second  mortgagee, 
without  having  before  made  any  claim  for  a  ref- 
Drmation,  filed  a  bill  to  reform  her  mortgage,  by 
including  in  it  the  three  acres  in  controversy,  but 
they  had  in  the  meanwhile  been  conveyed  by  the 
mortgagor  to  a  bona  fide  purchaser,  ^eld,  that 
reformation  would  not  be  granted. — Toll  v.  iMveo- 
porl,  (Mich.)  63. 

3.  Where  it  appears  by  the  evidence  of  the  party 
desiring  to  effect  the  insurance  and  the  agents  of 
the  insurance  companies  that,  by  a  mutual  mis- 
take, the  policies  of  iasurance  did  not  embrace  all 
the  property  intended  to  be  covered,  the  policies 
ivill  be  reformed  after  loss. — Spurr  v.  Home  Ins. 
Co.,  (Minn.)  206;  Same  v.  Commercial  Union  As- 
surance Co.,  (Uinn.)  207. 

Cancellation  of  Instruments. 

4.  R,  was  an  old  man,  having  11  children,  all 
adults,  and,  when  he  knew  that  he  had  a  cancer 
that  would  cause  his  death,  he  conveyed  land 
worth  about  t5,000  to  his  son  D.,  as  he'  had  pre- 
viously stated  he  intended  to  do,  in  consideration 
of  the  latter's  promise  to  maintain  him  for  life. 
After  bis  death,  a  few  weeks  later,  some  of  bis 
other  children  sued  to  annul  the  deed,  on  the 
ground  of  mental  incapacity  and  undue  infiuence. 
R.  had  been  of  violent  temper,  and  bad  at  different 
times  quarreled  with  most  of  his  children.  He 
had  a  dispute  with  some  of  them  about  money  he 
accused  them  of  taking,  in  which  D.  took  his  part. 
D.  wrote  letters  tending  to  create  the  impression 
in  R.'8  mind  that  others  of  the  children  were  con- 
spiring to  get  hi*  property,  and  to  prejudice  him 
against  them,  and  in  one  of  them  the  subject  of 
conveying  the  land  to  D.  was  mentioned.  Another 
son  also  suggested  the  idea  of  conveying  it  to  D. 
The  conveyance  was  not  made  until  five  yo^ars 
later.  A  disinterested  witness  testified  that  when 
R.  was  informed  that  death  was  imminent  he  him- 
self sent  for  D.,  who  lived  at  a  distance,  and  made 
the  deed  to  him.  There  was  no  secrecy  used  in 
the  affair.  Some  of  the  other  children  at  once 
filed  a  bill  to  prevent  the  deed  from  being  carried 
into  effect,  R.  being  a  defendant.  He  testified  in 
that  case  that  he  was  not  influenced  by  D.,  but 
conveyed  him  the  land  voluntarily,  as  the  result  of 
a  plan  entertained  for  years.  Medical  witnesses 
pronounced  him  sane  when  the  affidavit  was  made. 
Held,  that  the  evidence  did  not  establish  the  use 
of  undue  influence  to  procure  the  execution  of  the 
deed. — Campbell  v.  Campbell,  (Mich.)  670. 

5.  In  an  action  to  cancel  a  deed,  the  complaint 
alleged  that  plaintiff  was  a  widow  over  80  years 
of  ago  when  the  deed  was  given ;  that  defendant, 
her  son,  obtained  it  on  promising  to  remain  and 
reside  with  her  as  long  as  she  should  live,  to  ren- 
der her  assistance  about  the  house,  to  pay  his 
brothers  and  sisters  a  certain  sum  on  her  death, 
and  to  hare  prepared  and  executed  such  papers  as 
w^ould  carry  out  the  contract,  and  bind  the  rartles; 
that  having  secured  and  recorded  the  deed,  with- 
out executing  any  other  papers,  defendant  treated 
plaintlil  in  an  unkind  and  insulting  manner,  neg- 
lected and  refused  to  aid  or  assist  her,  or  tu  remain 


in  the  house ;  that  he  wholly  repudiated  his  agree- 
ment, denied  all  conditions  thereof,  and  refused  to 
perform  any  part.  Held,  that  the  oomplaint. 
stated  a  good  cause  of  action. — Finger  ▼.  Puiger, 
(Minn.)  2S9. 

6.  The  answeradmlttedtheexecution and  record 
of  the  deed,  and  alleged  that  in  making  division  of 
her  property,  i>laintiff  intended  to  and  did  give- 
that  described  in  the  complaint  to  defendant,  re- 
serving to  herself  the  right  to  use  and  occupy  il 
during  her  life.  It  denied  the  undue  influence  or 
fniud  by  defendant,  or  that  his  treatment  of  plain- 
tiff has  ever  been  undutiful  or  insulting;  and  de- 
nied that  one  of  the  conditions  of  the  contract  was 
that  defendant  pay  any  sum  of  money  to  his- 
brothers  or  sisters,  or  to  any  other  person.  Held, 
that  the  answer  was  purely  defensive  and  no  re- 
ply was  necessary.— Id. 

7.  Where  a  patent  gave  a  widow  the  apparent 
legal  title  of  record,  and  some  of  the  facts  making 
that  title  fraudulent  as  to  plaintiff  are  of  record, 
an  action  to  annul  the  patent  and  deeds,  and  to 
have  plaintiff  adjudged  the  owner  in  fee  with  the 
right  to  possession,  instead  of  bringing  ejectment, 
is  proper.— Pricket  v.  Muck,  (Wis.)  256. 

8.  In  an  equitable  action  to  set  aside  a  land  patent, 
for  fraud  defendant  is  not  entitled  to  compensation 
for  improvements  and  taxes  paid:  the  remedy 
therefor  given  by  Rev.  St.  Wis.  $S  8096-8100,  be- 
ing available  in  ejectment  only. — Id. 

9..  Plaintiff,  a  widow  72  years  old,  uneducated, 
and  of  feeble  health,  owned  and  lived  on  a  farm  re- 
mote from  neighbors.  She  sent  for  her  son,  who 
had  lived  away  from  home  for  many  years,  and 
dictated  to  a  third  party  a  contract,  in  whicli  her 
son  acquiesced,  selhng  to  him  the  farm,  wortlk 
about  $1,600,  he  to  have  full  control,  except  of  the 
house  and  half  the  granary,  in  consideration  of 
one-third  of  the  grain  crop  for  three  successive 
years,  and  of  $110  every  year  thereafter  during 
the  mother's  life.  The  son  also  agreed  to  pay  $1^ 
for  certain  personal  property  in  three  years,  and 
relinquish  a  devise  of  ^00  under  his  father's  will- 
Hetd,  in  a  suit  to  rescind,  that  the  contract  wa» 
reasonable,  in  view  of  the  circumstances  and  re- 
lations of  the  parties. — Falls  v.  Falls,  (Iowa,)  511. 

10.  Where  the  testimony  of  third  parties  who 
were  present  at  the  time  the  contraot  was  made 
shows  that  it  was  made  as  the  mother  directed, 
there  is  no  proof  of  undue  Influence  on  the  part  of 
the  son.— Id. 

11.  In  negotiations  for  a  deed  to  defendant  rail- 
road company  of  a  right  of  way  over  plaintiff's- 
land,  representations  by  defendant's  agent  that  iV 
was  the  then  intention  of  defendant  to  ouild  a  cul- 
vert convenient  for  plaintiff's  cattle,  and  to  build 
the  railroad  on  a  certain  line  where  the  land  was 
not  valuable,  and  to  build  a  depot  convenient  for 
plaintiff,  may  be  made  the  basis  for  a  charge  of 

fraudulent  representations Albitz  v.  Minneapolis. 

&  P.  Ry.  Co.,  (Minn.)  894. 

12.  In  an  action  to  rescind  the  grant  of  the  right 
of  way  for  such  alleged  fraudulent  represent*- 
tions,  defendant  cannot  defend  on  the  ground  that 
Its  agent  had  no  authority  to  make  the  representft- 
tions.— Id.* 

13.  A  contracting  party,  who  has  knowingly  exe- 
cuted a  written  instrument  intended  to  embodT 
and  evidence  the  agreement,  should  not  be  allowed 
to  avoid  the  legal  effect  of  the  instrument,  on  the 
ground  that  its  execution  was  procured  by  fraud, 
unless  the  proof  tie  clear  and  strong. — McCall  v. 
Bushnell,  (Minn.)  546. 

Objections  to  jnrisdiotion. 

14.  Though  no  objection  to  the  jurisdiction  Id 
equity  on  the  ground  of  an  adequate  remedy  at  law 
be  raised  by  the  pleadings  or  otherwise,  the  su- 
premo court  of  Iowa  will  on  appeal  raise  the  objeo- 
tion  sua  sponte.— Keokuk  &  SC.  W.  Ry.  Co.  ▼.  Do»- 
neU,  (Iowa,)  176. 

Evidence — Objections  to. 

16.  Where  a  decree  is  pleaded  as  an  equitable  de- 
fense by  two  defendants,  but  Is  not  pleaded  in  the 
separate  answer  of  a  third,  plaintiffs,  to  avait 
themselves  of  the  defect  in  the  latter's  answer, 
must  specifically  object,  so  that  it  may  be  correct- 
ed by  amendment— Warren  v.  Landry,  (Wis.)  247- 
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Error,  Writ  of. 

See  AppetU:  CertioraH;  ExceptUmt,  BtU  of; 
NewTrUU. 

Establishment.    . 

Of  drain,  tee  Drainage,  1-3. 
highways,  see  Hiahway»,  1r9, 

ESTOFFBL. 

Ofpublio  to  claim  highway  adversely  held,  see 

Highway*,  15. 
To  assert  title,  see  Negottnblc  Ingtruments,  8. 
dispute  conveyance  of  wife's  separate  estate, 
see  Hiabmid  and  Wife,  4. 

By  record. 

1.  In  an  action  against  a  sheriff  tor  failure  to 
make  the  money  on  an  execution  against  prop- 
ertr,  which  prior  to  the  judgment  defendant  bad 
levied  on  under  a  writ  of  attachment  issued  in  that 
aotion,  it  was  admitted  that  defendant  the  sheriff, 
had  restored  to  the  defendant  in  attachment  the 
property  levied  on,  after  the  attachment  was  dis- 
solved. HeM,  that  plaintiff,  who  was  also  plain- 
tiff in  attachment,  could  not  claim  that  the  sheriff 
was  estopped  to  assert  the  return  of  the  property 
to  the  defendant  in  attachment  because  the  fact 
was  not  stated  in  the  return  on  the  writ  of  at- 
tachment—Ryan Drug  Co.  V.  Peacock,  (Uinn.)  298. 

In  pais. 

8.  Plaintiff,  by  standing  by  and  permitting  his 
brother  to  sell  his  horse,  is  estopped  from  disput- 
ing the  authority  of  the  seller,  but  not  from  tak- 
ing the  bargain,  and  rescinding  it  for  fraud  of  the 
purchaser. — Pangborn  v.  Ruemenappj  (Mich.)  78. 

3.  Where  com,  estimated  as  a  certain  number  of 
bushels,  taken  on  replevin,  is  sold  by  the  sheriff 
for  a  fixed  price,  defendant  is  not  estopped  from 
showing  that  the  quantity  was  underestimated, 
and  the  price  too  low,  in  the  absence  of  any  agree- 
ment on  his  part  to  acoept  the  sheriff's  estimate 
and  prioe. — Richards  v.  Knight,  (Iowa,)  534. 

4.  Where,  in  ejectment,  the  testimony  of  three 
witnesses  is  to  the  effect  that  during  the  entire 
progress  of  the  negotiations  which  led  up  to  the 
execution  of  the  deed  to  defendant  under  which  he 
claims,  plaintiff  acted  for,  and  in  concert  with,  the 
grantor,  and  made  certain  statements  as  to  the  title 
of  the  latter,  an  instruction  is  proper  that  if  the 
jury  believe  from  the  evidence  that  the  plaintiff,  as 
the  agent  of  the  grantor,  or  part  owner  of  the 
premises  in  question,  made  certain  statements, 
whether  true  or  false,  to  the  defendant,  whereby 
he  induced  him  to  purchase  the  premises  in  gooa 
faith,  and  for  a  valnable  consideration,  and  the 
said  defendant  acted  upon  them,  believing  them  to 
be  tme,  "the  plaintiff  is  now  precluded  from  as- 
serting the  contrary.  "—Wise  v.  Newatney,  (Neb.) 
889. 

5.  In  such  case  the  issue  that  plaintiff,  as  agent 
of  the  grantor,  had  induced  the  defendant  to  make 
the  purchase,  having  bean  raised  by  the  answer, 
an  instruction  based  on  evidence  that  plaintiff  was 
the  legal  adviser  of  defendant,  as  to  the  effect  of 
statements  made  while  acting  as  such  adviser,  if 
eiTor  aspresentingan  issue  not  raised  by  the  plead- 
ings was  not  prejudicial  to  plaintiff.— Id. 

fl.  The  fact  that  a  married  woman  volnntarlly 
includes  her  separate  property  in  a  bill  of  sale  by 
her  husband  to  a  third  person,  with  a  view  to  pro- 
tect it  from  her  huaband's  oreditors,  does  not  estop 
her  from  setting  up  her  claim  to  the  property  as 
against  the  third  person,  who  knew  that  such  was 
the  objeot.— Bloomingdale  v.  Chittenden,  (Mioh.) 
830. 


See  A.nimai»,  5. 


Estrays. 


EVIDENOE. 

See,  also,  DepoHtlon;  Witness. 

Admissibility,  see  Adultery,  \-9;  Atsumpttt,  4; 
Bastardy,  2,  i;  Breach  of  Marriage  Promise, 
1,9; Deceit, i;  Disorderly Houte,S;  Ejectment, 


8,8;  Embezzleinent,i,B;  False ImprisonTiimt, 
1,  3;  Forcfhle  Entry  and  DetnlTier,  3,  4;  F^r- 
gery,  1;  Fraudulent  Conveyances,  U-18.  Re- 
plevin. 5-ia;  Seduction,  S-6. 

Declarations,  see  Master  and  Servant,  17. 

of  fraudulent  vendor,  see  Fraudulent  Ccn^ 

veynnces,  18,  18. 

Expectancy  of  life,  see  Death  by  Wrongful  Act, 

1,2. 
Expert  and  opinion  evidence,  see  Insurance,  18-20; 

Rnllmad  Companies,  6. 
In  action  on  contract,  see  Contmets,  IS,  83. 

on  mechanics'  Uens,  see  Me<^vanic»'  Lien*, 

15. 
libel  and  slander,  see  Xibd  and  Slander,  9-13. 
Objections  to,  see  Trial,  6-9. 
Of  adverse  possession,  see  Adverse  Possession,  1. 
agency,  see  Princl))nl  and  Agent,  1-6. 
failure  to  furnish  safe  appliances,  see  Horse 

and  Street  Bailronds,  1,  3. 
insanity,  see  Insanity. 
marriage,  see  Marriage,  8. 
ownership  of  goods,  see  Larceny,  8. 

of  note,  see  Negotiable  Instruments,  14. 

partnership,  see  Partnership,  1,  8. 
payment,  see  Payment,  1,  8. 
Parol  to  show  sale  a  mortgage,  see  Chattel  Mort- 
gages, 1. 
Presumption  of  validity  of  instrument,  burden  of 
proof,  see  Altcratlrm  of  Instruments,  1,  2. 

that  affidavit  was  made,  see  Attachm^ent,  4. 

Reception  of,  see  Trial,  8,  4. 

Reputation  of  horse  used  by  street  railway,  see 

Horse  and  Street  Railroadt,  8. 
Review  of  weight  and  sufBciency,  see  Appeal,  43, 

44. 
SulHoiency  of,  hi  larceny,  see  Lareetiy,  1,  S. 

under  civil  damage  laws,   see  intoxiootini; 

Liquors,  26-34. 
Threats,  see  AssauU  and  Battery,  i. 

Judicial  notice. 

1.  In  an  action  on  a  note  'given  for  a  mower.  It 
is  pn>per  to  refuse  to  charge  that  "facts  which  are 
notoriously  Icnowa,  and  within  the  Imowiedge  of 
the  jury,  as  w«dl  as  others  in  general,  need  not  he 
proved,  but  may  be  taken  notice  of  by  the  jury' 
without  being  proved, "  where  the  facts  to  wnicn 
such  instmction  would  relate  are  the  condition  of 
the  weather  and  the  roads,  and  the  price  of  mow- 
ers when  the  note  was  given. — HcGormick  Har- 
vesting-Machine Co.  V.  Jaoobson,  (Iowa,)  499. 

Freaumptions. 

2.  It  wUl  be  presumed,  in  an  action  against  a 
railroad  company,  that  an  admiseion  by  its  agenta 
In  another  action  against  it  that  it  was  the  owner 
of  the  railroad  in  question  after  a  stated  time,  and 
had  operated  it  continuously  aiaoe  a  date  specified, 
was  authorized  by  it;  and  the  record  of  the  action 
may  be  received  to  prove  the  admission. — Peden 
V.  Chicago,  R.  1.  &  P.  Ry.  Co.,  (Iowa.)  935. 

Burden  of  proof. 

8.  Plaintiff  sought  to  recover  the  price  of  the 
sinking  of  a  well.  The  answer  consisted — Fir^t, 
of  a  general  denial;  secrmd,  of  an  allegation,  in 
substance,  that  plaintiff  had  undertaken  to  sink 
and  curb  a  well  for  defendant  for  the  prioe  per 
foot  named  in  the  petition,  but  that  plaintiff  had 
agreed  and  warranted  that  the  well  snonld  yield  a 
specified  quantity  of  water  per  day,  and,  in  case 
of  failure  so  to  do,  nothing  should  be  paid  plainUfl 
for  sinking  the  well.  This  was  denied  by  the  re- 
ply. Held,  that  an  instruction  that  the  burden  of 
proof  to  sustain  the  warranty  was  on  defendant 
was  not  error.— Johnston  v.  Johnston,  (Neb.)  751. 

Hearsay. 

4.  The  testimony  of  a  witnesa  called  upon  to  tes- 
tify as  to  words  spolcen  to  him  in  •  language  whlcb 
he  did  not  understand,  and  which  were  interpreted 
to  him  by  an  interpreter  in  whom  he  oonflaed,  in 
the  presence  of  the  sMiiker.  Is  aot  objectionable 
as  hearsay  evidenoe.  See  Fabrigaa  T.  Mostyn,  tf 
State  Tr.  VH,  1^.— Wise  v.  Newatney,  (Nebu)  339. 

Best  and  secondary. 

6.  A  record  of  a  town-clerk  of  the  report  of  the 
township  trustees  of  the  damage  caused  by  a  tres- 
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„  animal  is  aAmisilble  in  evidence,  where 

-he  law  requires  the  report  to  be  filed  of  record 
wtth  ttie  clerk,  and  the- latter  testifies  that  he  has 
flearohed  lax  the  report  in  hia  office,  and  cannot 
flad  it.— Lyona  ▼.  Van  Oorder,  (Iowa,)  50a 

&  In  an  action  agaiast  a  conporation  on  drafts 
accepted  by  its  treasurer,  the  defense  was  that  the 
«aoeptsnee  was  without  authority  or  considera- 
tion. Plaintiff  served  notice  on  defendant  to  pro- 
duce at  the  trial  the  record  of  a  meetine  of  de- 
fendant's directors,  at  which  a  resolution  was 
passed  Kiving  the  treasurer  power  to  contract  for 
the  payment  of  money,  and,  on  defendant's  fiiilure 
to  produce  such  record,  a  witness  for  nlaintilT  tes- 
tified that  at  the  time  of  the  aUeged  meetincr  he 
was  vice-president,  director,  and  member  of  the 
executive  committee  of  defendant,  present  at 
many  meetings  of  the  board  of  directors,  familiar 
with  the  original  record  of  the  resolution  named 
in  the  notice,  and  that  an  ezliibtt  shown  him, 
which  was  in  the  handwriting  of  defendant's  sec- 
retary, and  which  defendant  made  ao  efiortto  con- 
tradict, though  it  knew  auoh  exhibit  would  be  of- 
fered, contained  a  true  copy  thereof.  Beid,  that 
such  exhibit  was  admissible  In  evidence,  though 
the  witness  stated  that  he  could  not  write  a  co^ 
of  the  resolution  from  memory. — Gafford v.  Ameri- 
can Mortgage  &  Investment  Co.,  (Iowa,)  560. 

Deolarations  aitd  admlMions. 

7.  A  man  having  a  large  estate,  who  had  been 
once  married,  and  who  had  six  children  living,  en- 
tered into  an  antenuptial  contract  prior  to  a  second 
roarrlaire.  He  was  over  70  years  of  age,  and  the 
proposed  wife  39  years  of  age.  This  contract  pro- 
vided that  the  wife  should,  nvon  his  death,  have 
absoluteir  one-seventh  of  all  bis  estate  in  lieu  of 
the  one-tnird  Interest  to  which  by  law  she  would 
be  .entitled,  and  also  that  in  case  the  husband 
should  survive  the  wife  the  same  interest  in  his  es- 
tate should,  upon  his  death,  descend  to  her  heirs 
and  personal  representatives.  Beld  that,  as  it  waa 
to  be  presumed  from  the  disparitv  of  ages  that  the 
husband  would  die  first,  and  it  being  for  his  in- 
terest to  retain  the  larger  control  of  nis  property 
allowed  by  the  contract,  a  declaration  by  him  that 
it  had  been  annulled  would  be  admissible  after  bis 
'death  as  evidence  that  such  was  the  fact;  being  a 
declaration  against  interest. — ^Hosford  v.  Host ord, 
(Minn.)  1018. 

8.  In  an  action  against  a  street  railway  company 
for  injuries  received  in  an  accident,  while  It  may 
not  have  been  error  to  allow  a  witness  to  testify  as 
to  that  port  of  a  conversation  had  between  defend- 
ant's superintendent  and  his  driver,  just  after  the 
aocddent,  in  which  the  driver  told  the  superin- 
tendent what  caused  the  accident,  it  was  error  to 
aUow  a  witness  to  testify  to  that  part  of  the  same 
conversation  in  which  the  driver  told  the  superin- 
tendent that  he  had  reported  the  car  at  the  barn  be- 
fore as  having  a  bad  "brake;"  that  being  a  state- 
ment as  to  a  past  transaction.— Wormsdorf  v.  J>e- 
troit  City  Ry.  Co.,  (Mich.)  lUOO. 

9.  Duringthe  trial  of  an  action  against  C.  and  W. 
to  recover  money  paid  to  C.  on  a  contract  for  the 

fiurchase  of  land,  defendants'  counsel  said :  "  There 
s  no  question  but  that  yon  paid  us  on  the  contract 
«1,500,  and  on  the  other  one  $100.  The  only  dis- 
pute about  the  payments  is  as  to  the  (200  on  the 
contract  for  the  40  acres. "  Plaintiff's  counsel  re- 
plied: "You  admit  •l.flOO,  and  we  claim $t,800;  is 
that  the  idea) "  and  defendant's  counsel  responded : 
^That  is  it,  exactly."  Plaintiff  contended  that  this 
was  ai>  admission  that  the  tl.OOO  had  been  received 
by  defendants  jointly,  but  counsel  denied  that  he 
meant  aoythiag  more  than  that  C.  received  that 
amount.  Held,  that  the  court  erred  in  submitting 
for  the  decision  of  the  jury  the  meaning  of  the  ad- 
mission. If  there  vros  any  doubt  of  its  meaning, 
defendants'  counsel  was  entitled  U/  the  benefit  of 
it.— Wright  v.  Dickinson,  (Mich.)  849. 

— —  BM  gSStSB. 

10.  Evidence  of  exclamations  of  pain,  made  by 
plaintiff  shortly  after  she  received  the  personal  in- 
juries complained  of,  was  admissible  as  part  of  the 
•-«  orcstCB.- Harris  v.  Detroit  City  Rv.  Co.,  (Mich.) 

nil. 
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Opinion  evMenee. 

11.  In  an  action  against  a  oorporation  on  drafts 
accepted  by  its  treasurer,  an  answer  of  a  witness, 
to  a  question  as  to  whether  defendant's  treasurer 
had  authority  to  aooept  the  drafts,  that  "I  have 
found  nothing  of  record  in  the  books  of  said  com- 
pany to  show  that  he  had  such  authority, "  is  prop- 
erly excluded,  as  the  witness'  conclusion,  when 
there  is  undisputed  prima  facie  evidence  that  de- 
fendant's record  did  give  the  authority. — Gafford 
V.  American  Mortage  &  Investment  Co.,  (Minn.) 
550. 

12.  Where  the  point  in  dispote  is  whether  a  crop 
of  com  had  matured  in  August,  questions  to  farm- 
ers as  to  whether  they  "considered"  the  crop  ma- 
tured at  that  time  are  not  open  to  the  objection  that 
they  should  have  called  for  the  facts  as  to  the 
maturity. — Richards  v.  Knight,  (Iowa.)  584. 

1.3.  In  an  action  by  a  vendor  of  certain  cattle  and 
hogs  against  the  buyer  for  falsely  weighing  the 
same,  it  appeared  that  the  stock  was  weighed  on 
defendant's  scales  and  weighed  mnoh  more  atone 
end  of  the  scales  than  at  the  other;  that  defend- 
ant would  not  consent  to  a  reweighing  elsewhere ; 
and  that  there  were  no  scales  of  aclmowledged  ac- 
curacy accessible  to  plaintiff.  Setd,  that  the 
opinion  of  witnesses  of  long  experience  in  raising, 
feeding,  hauling,  and  weighing  cattle  and  hogs 
vraj>  admissible  in  evidence  for  the  purpose  of  es- 
tablishing the  true  weight.— Filley  v.  Billings, 
(Neb.)  718. 

14.  In  an  action  for  personal  injuries,  the  de- 
fense asked  a  physician,  a  witness  for  plaintiff, 
whether  he  could  say,  from  an  examination  of 
plaintiff,  if  he  had  never  seen  him  before,  thait  he 
was  unable  to  work.  HeicI,  that  it  was  proper  tO' 
refuse  to  allow  the  question  to  be  answered.  It 
was  proper  to  permit  the  question  to  be  asked 
whether  his  opinion  was  based  on  what  he  saw 
alone,  or  on  what  he  saw  and  also  on  what  plain- 
tiff had  told  him,- iisy  v.  Cltjr  ef  Adrian,  (Micti.) 
969. 

16,  A  competent  surveyor  Is  a  qualified  witness 
to  test  and  apply  the  datti  on  a  map  of  a  proposed 
route  for  a  railroad,  in  determining  their  sufiloien- 
cy  as  guides  by  which  to  ascertain  the  location  of 
the  road.— Grand  Rapids,  L.  &  D.  R.  Co.  ▼.  ClMse- 
bro,  (Mich.)  88.  ' 

16.  Tbequestion  whether  the  appeoranoeofma- 
ohinery  would  suggest  to  a  prudent  man  the  ne- 
cessity of  an  examination  is  not  one  for  an  expert 
witness,  but  is  for  the  jury  to  determine.— Good- 
sell  V.  Taj'lor,  (Hinn.)  878. 

17.  Witnesses,  not  physioians  or  sui^eons,  were 
properly  permitted  to  answer  the  qnestions :  "From 
what  you  have  seen,  ♦  •  •  can  you  form  a  judg- 
ment whether  she  [plaintiff]  has  had  the  fuu  use 
of  her  arm!"  "Can  you  state  whether  she  has 
been  able  to  work  duting  this  timet "  "  From  what 
you  have  seen  of  her,  can  you  state  whether  she 
has  the  full  use  of  her  left  arm?" — Harris  v.  De- 
troit City  Ry.  Co.,  (Mich.)  1111. 

Documents. 

15.  The  register  of  the  arrival  and  departure  of 
trains,  alleged  to  have  been  kept  by  the  train  dis- 
patcher, and  made  by  him  from  telegrams  sent  to 
him,  was  offered  to  show  the  time  of  the  arrival  of 
a  certain  train  at  a  certain  station.  The  agent  at 
that  station,  who  produced  the  register,  testified 
that  it  was  in  the  train  dispatcher's  handwriting, 
and  that  he  had  brought  it  from  the  train  dispatch, 
er's  office  to  his  office.  There  wcw  no  evidence  that 
the  agent  knew  the  train  dispatcher's  liandwrit- 
ing.  The  entries  in  the  rMister  were  in  pencil, 
and  it  did  not  appear  whetner  it  was  an  original 
record  or  a  copy,  or  whetlier  it  was  a  record  re- 
quired by  the  rules  of  the  company  to  be  kept. 
Held,  that  such  register  was  not  sufficiently  au- 
thenticated.—Bronson  T.  Leach,  (Mioh.)  174. 

Books  of  account. 

19.  A  statement  of  account,  attaoiied  as  an  ex- 
hibit to  a  deposition  in  a  suit  to  set  aside  an  al- 
leged fraudulent  conveyance  of  land  and  subject 
it  to  a  judgment,  is  not  admissible  in  evidence  to 
show  an  indebtedness  to  plaintiff  at  the  time  of 
the  conveyance,  whore  there  is  notlung  to  show 
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whose  book-account  it  is  a  copy  of,  by  wbom  it 
waa  kept,  when  the  entries  were  made,  nor  whether 
the  witness  believed  them  to  be  true.— Pidcock  v. 
Voorhies,  (Iowa.)  646. 

20.  Under  Ckide  Neb.  {  846,  books  of  account, 
which  in  other  respects  are  unobjectionable,  may 
be  introduced  in  evidence,  without  callingr  the 
party  or  clerk  who  made  the  entries  to  prove  the 
same,  where  a  sufficient  reason  is  given  for  not 
calling  such  witness. — Volker  r.  First  ^fat.  Bank, 
(Neb.)732. 

21.  Where  books  are  identified  as  the  books  of 
original  entries  of  the  pai-ty,  and.the  items  and  en- 
tries therein  of  the  adverse  party's  account  are 
given  in  evidence  without  objection,  it  is  too  late 
to  object  that  the  person  who  made  the  entries  was 
not  called  to  prove  the  same.— Id. 

22.  Cash-books  kept  in  the  ordinary  way  are  ad- 
missible as  evidence,  the  proof  prescribed  by  stat- 
ute as  to  books  of  account  being  made,  although 
the  entries  in  question  are  not  In  terms  charitres 
against  a  person  named  as  for  money  paid  to  him. 
Account-books  called  "journals,"  consisting  of 
transcripts  from  the  "stUDs"  of  checkbooks,  made 
several  days  after  the  giving  of  the  checks,  and 
the  check-books  and  checks  havingbeeu  preserved, 
are  not  admissible  in  evidence.— Woolsey  v.  Bohn, 
(Hinn.)  1023. 

23.  Books  of  account  are  not  receivable  In  evi- 
dence under  Civil  Code  Neb.  i  846,  when  they  con- 
tain charges  by  one  party  against  the  other,  not 
in  the  handwriting  of  the  person  whose  books  they 
are,  and  when  the  latter  does  not  know  who  made 
the  charges,  and  they  are  not  verified  by  whoever 
made  them.— Gilbert  v.  Herriam  &  Robeson  Sad- 
dlery Co.,  (Neb.)  11. 

Documents— Pleadings. 

24.  A  portion  of  defendant's  answer,  which  ad- 
mits material  matters  In  the  petition,  is  EKlmissi- 
ble  In  evidence  for  plaintiff,  wbere  defendant  him- 
self introduces  tile  remaindei".- Parley  v.  O'Mal- 
ley,  (Iowa,)  435. 

Parol  evidence. 

25.  Where  co-tenants  join  in  conveying  land  to  a 
person  under  verbal  agreement  that  he  shall  sell 
It  and  pay  to  each  co-tenant  his  share  of  the  pro- 
ceeds, the  trust  may  be  proved,  by  parol  evidence, 
in  an  action  by  one  of  the  co-tenants  against  the 
grantee  to  recover  bis  share  of  the  proceeds  as 
money  had  and  received. — Collar  v.  CoUar,  (Mlcb.) 
847. 

26.  In  an  action  on  a  note  alleged  to  have  been 
given  for  the  prioe  of  a  machine  sold  by  plaintiffs 
to  defendant,  It  appeared  that  defendant  signed  a 
paper  purporting  to  be  an  order  on  one  R.,  a  third 
person,  for  a  machine  of  the  kind  sold.  The  paper 
contained  warranties  and  other  obligations  on  the 
part  of  R.,  but  was  not  signed  by  him.  Plaintiffs 
were  not  parties  to  it.  Jaield  that,  there  being  no 
written  contract  with  R.,  and  none  with  plaintiffs, 
the  rules  as  to  parol  evidence  as  bearing  on  writ- 
ten contracts  do  not  apply. — ^Arbuckle  v.  Smith, 
(Mich.)  124. 

87.  S.  agreed  orally  to  support  plaintiff  for  life, 
pay  his  dfebts,  etc.,  giving  seounty  for  the  per- 
formance of  his  contract,  and  In  return  to  have 
plaintiff's  property.  Plaintiff  had  a  yoke  of  oxen 
purchased  with  money  realized  from  a  mortgage 
en  two  lots,  one  of  which  was  his,  and  the  other 
was  bis  son's.  The  son  then  assigned  to  S.  in 
writing  his  interest  in  the  oxen  and  other  proper- 
ty, ancT  S.  agreed  in  writing  to  support  plaintiff, 
and  release  the  son  from  all  llaDflity  therefor. 
Plaintiff  was  not  present  when  this  oontraot  was 
made,  and  claimed  that  it  was  not  made  in  accord- 
ance with  the  oral  contract.  After  S.  had  taken 
plaintiff  to  his  house,  but  without  giving  security 
as  agreed,  be  sold  the  oxen.  Plaintiff  objected  to 
the  sale,  told  the  purchaser  that  the  oxen  were 
his,  and  denied  that  he  had  authorized  or  ratified 
the  contract  of  his  son.  8.  afterwards  took  plain- 
tiff to  the  house  of  another  person,  and  left  him. 
Held,  in  replevin  for  the  uxen,  that  the  oonvenia- 
tions  of  the  parties  before  the  execution  of  the 
written  contract  were  admissible  to  show  what 
contract  plaintiff  had  made,  and  that  S.  had  not 
performed  it Doyle  v.  Dobson,  (Mich.)  137. 


Testimony  at  former  trial. 

28.  It  is  no  objection  to  the  use  by  plaintiffs  of 
the  testimony  of  an  absent  witness  on  a  second 
trial  of  the  same  case  as  oontalned  in  the  printed 
record,  that  the  witness  was  defendant's  witness 
when  he  gave  the  testlmonv.^Hudson  ▼.  Boos, 
(Mich.)  vm. 

29.  A  witness  on  the  trial  In  the  cireolt  court 
was  asked  if  he  did  not  give  certain  testimony  on 
the  trial  of  the  case  before  the  justice,  and  an- 
swered in  the  negative.  The  adverse  party  then 
offered  several  witnesses,  who  eontradlcted  this 
testimony.  Held,  that  it  was  proper  in  rebuttal 
to  introduce  one  of  the  jurors  at  the  trial  before 
the  justice,  for  the  purpose  of  showing  that  the 
witness  did  not  give  such  testimony  before  the 
justice.- Bronson  v.  Leach,  (Mich.)  174. 

Belevancy. 

80.  The  issue  being  whether  the  note  in  salt  bad 
been  paid,  plaintiff  having  from  time  to  time  held 
other  notes  against  defendant,  and  defendant  hav- 
ing made  payments  at  different  times,  evidence  of 
these  various  transactions  was  properly  admitted, 
ns  bearing  on  the  issue. — Mack  v.  Leedle,  (Iowa,) 
636. 

Proof  of  l^ndwriting. 

31.  Code  Iowa,  J  3655,  providing  that  evidence 
respecting  handwriting  may  be  given  by  compari- 
son made  by  experts  or  by  the  jury  witn  genuine 
writings  of  the  same  person,  renders  competent 
the  opinion  of  an  expert  as  to  the  genuineness  of 
the  signature  to  the  disputed  Instrument,  which 
was  lost  before  the  trial,  but  after  he  had  exam- 
ined it,  based  on  a  comparison  of  a  genuine  signa- 
ture with  his  recollection  of  the  appearance  of  the 
disputed  signature. — Hammond  v.  Wolf,  (Iowa,) 
778. 

Weight  and  suffloienoy. 

82.  In  an  action  for  ladies'  furnishing  goods, 
where  it  was  sought  to  charge  the  separate  estate 
of  the  wife,  upon  the  ground  that  the  credit  bad 
been  given  to  her,  and  not  to  her  husband,  pon- 
tiff testified  that  she  had  copied  the  account  from 
the  books  of  original  entry,  and  had  then  given 
such  books  to  her  children,  who  had  destroyed  the 
same.  JSeld  insufBcicnt  to  charge  the  wife, 
where  there  was  conflicting  evidence  that  the 
credit  had  been  given  to  the  husband. — Brown  v. 
Smith    (Neb.)  90. 

83.  Plaintiffs  case  depending  upon  the  testi- 
mony of  one  witness,  and  defendant  having  op- 
posed it  with  that  of  several  witnesses,  it  was  er- 
ror for  the  court  to  dwell  on  cases  where  one  wit- 
ness is  contradicted  by  more  than  one,  and  yet  is 
to  be  believed,  and  to  say,  inter  aUa,  that  "if  five 
or  six  men  should  oome  on  the  stand  and  swear 
that  the  moon  was  made  of  green  cheese,  and  one 
should  swear  that  it  wasn't,  you  wouldn't  be  com- 
pelled to  believe  it. "— I>endberg  v.  Brothertoa 
Iron  Min.  Co.,  (Mich.)  673. 

Examination. 

Of  witness,  see  Wltneag,  1-3. 

Exceptions. 

To  Interrogatories,  see  Deposition,  8. 

EXCEPTIONS,  BILL  OF. 

See,  also.  Appeal;  Certiorari;  New  THa^ 
Evidence  must  be  made  part  of  record  b/,  see 
CHmlnul  Line,  81, 8& 

Time  of  filing. 

An  agreement  to  submit  a  cause  for  decision  by 
the  court  in  vacation,  to  be  entered  as  of  the  last 
day  of  the  preceding  term,  authorlxed  by  Code 
Iowa,  i  1S8,  does  not  extend  the  time  for  filing  s 
bill  of  exceptions  to  a  ruling  upon  instructions, 
which  is  limited  in  such  cases  to  three  days  aft«r 
verdict  by  section  3788. —  Edwards  v.  Cosgru, 
(Iowa,)  363. 
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Excessive  Damages. 

See  Damagea,  9-11. 

EXOHANOE. 

See,  also,  Speotfle  Performanoe,  I. 
Deceit  on  exchange  of  lands,  see  Deceit,  3. 
Of  lands,  damages  for  breaon,  see  Damagei,  S. 

Biglita  of  parties. 

1.  Allegationa  that  plaintiff  and  defendant  agreed 
to  exchange  lands,  and  that  as  a  further  consider- 
ation the  defendant  promised  to  make  certain  im- 
provements upon  the  land  adjoining  the  tract  to 
be  conveyed  bv  him,  which  improvements  the  de- 
fendant had  failed  to  make,  will  sustain  an  action 
for  breach  of  a  contract.— Wilson  v.  Yocnm,  (Iowa,) 

2.  In  an  aotion  to  reoover  for  failure  to  make 
such  improvements,  plaintiff  alleged  that  the  land 
to  be  conveyed  by  him  was  worth  t8,000;  that  de- 
fendant's land,  with  the  contemplated  improve- 
ments, was  estimated  to  be  worth  the  same 
amount,  but  that  without  such  improvements  it 
was  oniv  worth  (8,000.  Held,  that  the  damages 
diaclosea  were  certain,  and  not  speculative.— Id. 

3.  The  petition  alleged  that  denndant  represent- 
ed that  a  third  person  held,  free  from  all  inoum- 
braoces  or  adverse  claims,  the  land  offered  in  ex- 
change ;  that  the  same  was  false,  and  known  to  be 
false  by  defendant;  that  he  also  represented  that 
he  was  the  agent  of  such  person,  and  was  author- 
ized to  exchange  the  land,  whioh  was  false,  and 
known  to  defendant  to  be  false;  and  that  defend- 
ant, before  making  these  representations,  pur- 
chased of  such  third  person  a  tax-title  to  the  land, 
and  was  informed  by  him  that  the  land  rightfully 
belonged  to  others.  Held,  that  the  first  two  alle- 
gations presented  a  cause  of  action,  and  those  as 
to  defendant's  agency  and  purchase  were  not  ma- 
terial as  a  basis  of  the  cause  of  action,  bat  only  as 
circumstances  bearing  on  the  intent.— Stewart  v. 
Jack,  (lowaj  SSB. 

4.  PlaiDtiS  and  defendant  exchanged  land,  and 
on  failure  of  title  to  the  land  conveyed  by  defend- 
ant^ plaintUt  sned  for  damages.  Sela  that,  as 
plaintiff  had  owned  the  land  conveyed  by  him,  the 
fact  that  the  conveyance  by  defendant  was  made 
to  plaintiff's  wife  does  not  affect  plaintiff's  right 
to  recover  the  damages,  as  the  conveyance  to  the 
wife  gave  her  no  right  of  aotion  for  tae  damages. 
— Id. 

5.  Defendant  exchanged  a  stock  of  goods  for 

Sroperty  of  plaintiff,  the  exchange  taMng  place 
[arch  &,  1880,  and  to  date  from  March  1st  of  that 
year.  Held,  In  an  action  in  which  plaintiff  claimed 
the  proceeds  of  such  goods  from  March  1st,  that 
the  withdrawal  from  the  jury  of  testimony  of  de- 
fendant that  he  was  to  have  the  proceeas  from 
March  1st  down  to  the  exchange  was  reversible 
error.— Jenne  v.  Qilbert,  (I^eb.)  416. 

EXEOUnON. 

Bee,  also,  AUachment;  Oamlshment;  Judicial 
Sales. 

Against  partner,  sale  of  firm  property,  see  Part- 
nershii,  16. 

Indemnifying  bond  to  sheriff,  see  Indemnity,  1,  3. 

Sale,  purchase  by  attorney,  see  Attorney  and 
Client,  10. 

Supplemental  prooeedings,  jury  trial,  see  Consti- 
tutional Law,  13. 

Lien — Priorities. 

1.  A  mortgagor,  to  avoid  foreclosure  of  a  second 
mortgage,  gave  a  deed  to  the  mor^agee  in  con- 
sideration of  the  mortgage,  providing  that  the 
mortgage  should  not  merge  in  the  doM,  but  sub- 
sist "  as  grantee's  Interest  may  require. "  Defend- 
ant sold  the  land  on  execution  against  the  mort- 
gagor on  a  Judgment  obtained  after  the  date  of 
the  mortgage,  but  before  the  deed  to  the  mortga- 

?:ee.  Held  that,  on  obtaining  a  sheriff's  deed,  de- 
endant's  right  to  possession  was  superior  to  that 
of  plaintiff  acquired  by  the  deed  from  the  mortga- 
gor.—Nelson  V.  Larsen,  (lowa,j  574. 


Sale. 

3.  Where  an  eixeoatton  sale  of  land  Is  set  aside 
because  the  land  was  a  homestead,  a  fact  not 
known  to  him  at  the  time,  the  purchaser,  though 
he  ia  entitled,  onder  Code  Iowa,  {  8090,  to  recover 
the  amount  paid  on  his  purchase,  has  no  right  to 
have  the  Judgment  assigned  to  him.— Jones  v. 
Blumenstein,  Tlowa.)  831. 

8.  The  doctrine  of  oa«eat  emptor  applies  to  pur- 
chasers at  sheriffs'  sales.— Id. 

Bedemptlon  of  land  sold. 

4.  Exeimtlon  sales  were  made  of  land,  first  un- 
der a  junior  Judgment,  and  afterwards  under  the 
senior  judgment,  the  judgment  creditors  being  the 
purchasers.  The  debtor  did  not  redeem  within  the 
year  allowed  therefor,  and  defendant,  the  pur- 
chaser under  the  junior  judgment,  acquired  by 
purchase  and  assignment  the  sheriffs  certificate 
of  sale  under  the  senior  judgment.  Held,  on  the 
attempt  of  plaintiff,  a  junior  Uenholder,  to  redeem 
from  the  first  sale,  his  time  to  redeem  from  the 
second  sale  not  having  arrived,  that  he  need  only 
pay  the  amount  for  wnieh  the  first  sale  was  made, 
with  Interest.— Abraham  v.  Holloway,  (Minn.)  867. 

5.  Plaintiff  In  due  time  tendered  the  amount  for 
which  the  first  sale  was  made,  with  intterest,  but 
defendant  persuaded  the  clerk  to  refuse  to  accept 
the  tender,  on  the  ground  that  plaintiff  should  al- 
so pav  the  amount  represented  by  his  certificate 
of  sale  under  the  senior  judgment.  Held,  that 
plaintiff,  by  making  such  tender,  preserved  his 
right  to  redeem  from  the  second  sale,  when  his 

S roper  time  for  doing  so  should  arrive,  though  ha 
id  not  keep  his  tender  good.— Id. 

6.  To  redeem  from  the  later  execution  sale,  plain, 
tiff  Is  not  required  to  again  tender  also  the  amount 
for  which  the  land  had  been  sold  under  the  junior 
jndgment,  although  defendant  had,  subsequent  to 
the  plalntliTs  first  attempted  redemption,  assumed 
to  redeem  from  the  later  execution  sale,  after  he 
had  purohased  the  sheriff's  certificate  of  that  sale. 
-Id. 

7.  While  an  aotion  under  the  statute  to  deter- 
mine adverse  claims  to  vacant  land  cannot  proper- 
ly be  converted  into  an  action  in  the  nature  of  a 
suit  In  equity  to  redeem,  yet.  If  such  a  departure  ia 
made,  and  the  cause  tried  without  proper  objec- 
tion, defendant  cannot  afterwards  avoid  the  ad- 
judication.— Abraham  v.  Holloway,  (Minn.)  870. 

Snpplementary  proceedings. 

8.  The  Iowa  Code,  §  8187,  provides  that  an  order 
may  be  made.  In  proceedings  supplementary  to  ex. 
ecution,  for  the  appearance  and  examination  of  the 
judgment  debtor  before  a  referee  appointed  by  the 
court  for  that  purpose.  Section  81M  provides  that 
the  order  shall  be  signed  by  the  court  or  judge  or 
referee  making  the  same.  Section  8148  provides 
that  upon  proof  to  the  satlsfaotion  of  the  court  or 
offloer  authorised  to  grant  the  order  aforesaid  that 
the  debtor  will  leave  the  state,  the  said  court  or 
officer,  instead  of  the  order  aforesaid,  may  issue  a 
warrant  for  the  arrest  of  the  debtor,  and  for 
bringing  him  before  the  court  or  offloer  authorized 
to  take  his  examination.  Held,  that  a  referee,  ap- 
pointed as  above  provided,  has  jurisdiction  to  is- 
sue a  warrant  for  the  arrest  of  the  debtor,  on  the 
required  proof  being  made.— Marriage  v.  Wood-  ■ 
ruff,  (Iowa,)  198. 

9.  The  fact  that  the  referee  has  Issued  notice  to 
the  debtor  to  appear  for  examination,  does  not  pre- 
clude him  from  afterwards  issuing  the  warrant 
for  his  arrest. — Id. 

Execution  against  the  person. 

10.  How.  St.  Mioh.  I  8960,  provides  "that,  when- 
ever any  person  shall  be  committed  to  any  jail  bv 
virtue  of  an  execution  Issued  or  proceeding  found- 
ed on  a  judgment  rendered  in  any  civil  suit,  the 
plaintiff  or  defendant  at  whose  instance  such  person 
shall  be  so  imprisoned  shall  pay  on  demand  to  the 
sheriff  •  •  •  the  expenses  of  the  board  and 
keeping  of  such  person  so  imprisoned,  and  the  said 
sheriff  •  •  •  shall  not  be  required  to  retain 
such  parson  any  longer  In  Jail  than  such  expenses 
*  *  *  shall  be  paid  in  advance."  Held,  that 
where  a  defendant  was  imprisoned  on  an  execu- 
tion issued  on  a  Judgment,  and  plaintiff  or  his 
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•gent,  on  demand,  refused  to  pay  for  his  keeping, 
and  the  defendant  was  thereupon  released,  the 
tadgment  was  dischareed.— Strawsina  y.  Salabury, 
pflota.)9B«. 

11.  In  an  action  on  such  judgment,  when  it  ap- 
pears that  plalntilTs  attorney  dellTered  the  execu- 
tion to  the  sheriff  for  service,  and,  after  paying 
part  of  the  expenses  on  demand,  refused  to  pay 
nore,  it  Is  proper  to  charge  that  U  plaintiff's 
"agent"  refused  to  pay  the  expenses,  and  defend- 
ant was  discharged,  no  recovery  could  be  had, 
where  It  is  apparent  that  by  the  word  "agent"  the 
Jury  understood  that  the  attorney  was  meant. — ^Id. 

Executive  Coundl. 

Contraots  of,  see  States  and  State  Officen. 

EXECUTOBS  AND  ADMINIB- 

TRATOBS. 

Bee,  also,  WiUa.  * 

Appeal  by  executor,  see  Appeal,  t, 

AdminiBtrator  de  bonis  non. 

1.  Testatrix,  after  providing  for  the  payment  of 
debt*,  gave  certain  legacies  to  five  persons,  and, 
after  these  legaGles  were  paid  in  full,  four  other 
legacies,  and  toe  residue  over  to  another.  She  also 
f  rovided  that  the  estate  should  remain  nndlvided, 
and  the  business  continued  for  some  years,  during 
whiidi  time  the  estate  should  be  held  in  trust  by 
the  executor.  The  executor  filed  what  purported 
to  be  a  flnai  account,  showing  the  total  value  of 
property  after  paying  the  debts  and  the  lirst  five 
iegacies.  The  account  was  allowed  as  a  final  ac- 
oount,  but  no  order  was  made  discharging  the  ex- 
ecutor. The  four  legacies  had  never  been  paid. 
Ueld,  that  upon  the  death  of  the  exeoator  the  re- 
fiduaiT  legatee  was  entitled  to  have  appointed  an 
administrator  de  bonit  non.— Buss  v.  Buss,  (Mich.) 
•88. 

Allowance  of  claims. 

2.  Though  upon  the  hearing  of  a  claim  against  a 
decedent's  estate  books  of  account  are  improperly 
admitted  to  establish  some  of  the  charges,  the  or- 
der of  allowance  wiU  not  be  reversed  when  there 
are  other  Items,  properly  established,  sufBclent  to 
make  up  the  amount  allowed,  as  it  will  be  prs- 
•umed  that  the  items  attempted  to  be  proved  by 
tfae  books  were  rejected, — Kilboume  ▼.  Anderson, 
^owa,)  431. 

8.  For  the  same  reason  the  introduction  of  evi- 
dence of  items  not  properly  chargeable  against  the 
estate  does  not  require  the  reversal  of  the  order. 
—Id. 
Iiimitations. 

4.  Code  Iowa,  {  2421,  provides  that  all  dalms  of 
tihe  fourth  class  against  a  decedent  shall  be  barred 
unless  filed  for  adjudication  within  19  months 
after  the  giving  of  notice  of  administration,  ex- 
cept for  certain  speoifled  reasons  entitling  the 
claimant  to  equitable  relief,  one  of  which  is  the 
existence  of  "peculiar  circumstances. "  A  claim- 
ant's excuse  for  a  delay  of  nearly  two  years  was 
that  she  was  informed  und  believed  that  the  stat- 
ute prescribed  two  years  instead  of  one  as  the  time 
within  which  the  claim  must  be  filed,  having  been 
•o  advised  by  a  lawyer  of  a  difFerent  state,  where 
she  lived.  She  also  alleged  that  she  was  unable, 
at  the  time  she  learned  of  the  appointment  of  the 
administratrix  of  the  debtor's  estate,  to  employ 
•ounsel.  Upon  learning  of  the  appointment,  she 
wrote  to  the  admiuistratrix  giving  notice  of  the 
•laUn;  having  information  then  which  induced  her 

>  to  believe  that  it  would  be  necessary  to  employ 
eounsel  to  prosecute  the  claim.  When  she  filed 
the  olalm,  the  estate  was  still  unsettled  and  solv- 
ent. Held,  that  the  excuse  was  insufficient  to 
take  the  case  out  of  the  statute.— Boaf  v.  Knight, 
(Iowa,>  433. 

Claims  by  estate— Payment. 

5.  A  debtor  residing  in  a  state  other  than  that  of 
his  creditor's  domicile  may  legally  pay  a  note  to 
the  administrator,  appointed  in  the  latter  state, 


before  administration  Is  granted  in  any  other  state, 
though  the  note  has  never  been  In  said  adminis- 
trator's possession,  but  is  held  by  an  attorney  ro- 
siding  in  a  third  state.  In  whose  hands  it  was 
placed  for  coUeotlon  by  the  creditor.— Bull  y.  Ful- 
ler, (Iowa,)  573. 

Liabilities. 

6.  Where  aa  executor  takes  a  judgment  la  his 
own  name  for  a  debt  due  the  estate,  he  will  not  be 
permitted  to  question  the  judgment  for  th«  pur- 
pose of  avoiding  personal  liability  for  the  purchase 
price  paid  at  a  void  sale  under  the  judgmnat. — 
Jones  V.  Blumenstein,'(Iowa,)  821. 

Bales  under  order  of  oourt. 

7.  The  law  will  not  infer  fraud  in  an  adminis- 
trator's sale  of  real  estate,  from  the  fact  that  the 
purchaser  is  a  son  of  the  administrator.  That  fact 
IS  merely  a  circumstance  to  be  considered  with 
others  in  the  case.— Cain  v.  McGeenty,  (Minn.)  ^3. 

8.  Testatrix  directed  her  executor  "to  sell  my 
real  estate  within  two  years,  *  •  *  if  such  sale 
can  be  made  without  sacrifice,  and.  If  not,  then  as 
soon  thereafter  as  possible,  that  my  estate  may  be 
settled  up  and  closed  with  as  little  delay  as  cannot 
he  avoided.  And  this  will  shall  be  held  a  snlBcient 
power  and  authority  to  mv  executor  to  make  such 
sale  of  my  real  estate ;  and  he  shall  not  be  required 
to  procure  any  order  of  court  prior  to  the  making 
of  such  sale,  nor  procure  the  approval  of  any  court 
of  any  sale  made  under  and  In  pursuance  of  the 
provisions  of  this  will."  The  proceeds  of  sale  were 
to  be  distributed  to  two  legatees.  Held,  that  when 
the  executor  exercised  the  power  and  sold  the  land 
at  private  sale  for  apparently  its  full  value,  after 
giving  public  notice,  the  district  oourt  had  no  au- 
thority to  set  aside  the  sale.  Rothhock,  J.,  dis- 
senting.— lu  re  Bagger's  Estate,  (Iowa,)  639. 

9.  Code  Iowa,  i  »)96,  does  not  confer  such  an- 
thority,  except  in  regard  to  sales  for  the  purpose  of 
paying  debts  and  charges  against  the  estate. — ^Id. 

10.  In  any  event,  the  district  court  had  no  power 
to  set  aside  the  sale  without  making  the  purohaaera 
parties  to  the  procoeding. — Id. 

Actions  by 

11.  Tn  assumpsit  by  executors,  proof  of  a  prom- 
ise, express  or  unplied,  made  to  the  testator  In  his 
life-time,  is  not  admissible  tmless  the  declaration 
alleges  that  fact.— Merritt  v.  Keeler,  (Mich.)  941. 

12.  Code  Iowa,  {  3403, provides  that,  "if  there  be 
no  heir  or  devisee  present  and  competent  to  take 
possession  of  the  real  estate,  the  executor  maj  take 
possession  of  such  real  estate,*  and  recover  the 
rents  and  profits.  Section  240S  provides  that  "such 
executor  or  administrator,  under  the  order  and  di- 
rection of  the  court,  may  apply  the  profits  of  such 
real  estate  to  the  payment  of  taxes  and  of  debts 
and  claims  against  the  est«te  of  deceased,  in  case 
the  personal  assets  are  InsuiBcient. "  Hetd,  that 
where  the  heirs  and  devisees  who  are  "competent 
to  take  possession "  consent  to  an  order  directing 
the  administrator  to  collect  the  rents  and  profits 
accruing  after  the  death  of  the  decedent,  and  their 
appropriation  to  the  payments  of  debts  Is  shown  to 
be  necessary,  the  administrator  may  sue  aad  re- 
cover them. — Toerring  v.  Lamp,  (Iowa,)  878. 

Bight  to  set-ofiC; 

18.  The  indebtedness  of  the  decedent  on  a  sab- 
soriptioD  to  corporate  stock  not  being  a  preferred 
claim  against  the  estate,  it  cannot  be  set  off  in  an 
action  by  the  administrator  to  recover  rents  ae- 
oruing  uter  the  death  of  the  decedent — Id. 

Executory  Promise. 

How  alleged  in  assumpsU,  see  Pleading,  ML 

Exemplary  Damages. 

See  Damagea,  1 

EXEMPTIONS. 

Levy  on  exempt  properly  not  oovered  by  laAto- 
nlty  bond,  see  indemnity,  1.     ,-^ ,^^  i  ^ 
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I&  whose  tkvor. 

A  judgment  on  which  an  execution  Issned  was 
recorered  In  an  action  agalnet  a  father  and  daugh- 
ter, who  were  partuera  In  the  millinery  busineas, 
and  the  gooda  selied,  and  releaaed  aa  exempt,  were 
their  stock  in  trade,  and  not  over  tSOO  in  value.  It 
was  shown  that  the  father  was  a  carpenter,  had  a 
few  tools,  and  worked  at  bis  trade,  and  that  that 
was,  and  nad  been  for  years,  his  principal  business. 
Held,  that  it  was  error  for  the  court  to  say  that 
counsel  need  not  argue  that  the  fatber'a  bnsiness 
was  that  of  a  carpenter,  "as  there  is  no  evidence 
that  be  had  any  tooU  of  the  value  of  t350. "  If  the 
father's  principal  business  was  that  of  a  carpen- 
ter, the  execution  defendants  could  only  claim  the 
doogtater's  exemption  ont  of  the  goods,— 1250,— no 
matter  what  the  tools  were  worth.— Coville  v. 
Bentley,  (Mich.)  111«. 

Expert  Witnesses. 

Valne  of  land,  see  Bailroai  CompanUt,  S. 

Express  Trusts. 

Bee  3Vu«t«,  1. 

EXTBADinON. 

Interstate. 

Crim.  Code  Neb.  {  880,  relatlTeto  the  extradition 
of  orlmlnala  between  states  and  territories,  con- 
templates that  the  charge  of  the  crime  against  the 
person  to  be  arrested  and  delivered  up  must  be 
made  in  the  atate  where  the  offense  waa  committed, 
and  must  be  to  some  court,  magistrate,  or  officer, 
in  the  form  of  an  indictment,  oomplaint,  or  other 
accusation  known  to  the  laws  of  such  state  or  ter- 
ritory, and  be  pending:  and  a  complaint  made  be- 
fore a  magistrate  in  this  state  which  fails  to  allege 
th*t  anch  charge  la  pending  against  the  accused  in 
the  state  where  it  is  alleged  the  offense  was  com- 
mitted, will  not  confer  jurisdiction  on  such  magia- 
trate.— Forbes  v.  Hicks,  (Neb.)  898. 

FACTOBS  AND  BR0KEIU3. 

Advaaoes  by. 

1.  The  plaintiff  advanced  money  to  defendant* 
to  aid  them  in  picking  cranberries,  and  sold  the 
berries  for  them  on  commission,  aeld,  in  an  ac- 
tion by  plaintiff  to  recover  moneys,  which  be 
claimed  to  have  advanced  to  defendants  over  and 
above  the  amount  realized,  that  evidence  of  aprop- 
oaitlon  made  by  him  to  a  third  party  to  purchase 
her  berries  at  a  certain  sum  had  no  bearing  on  the 
question  as  to  what  he  had  sold  defendants' 
berries  for,  and  was  Inadmissible. — Mason  v.  Brad- 
ley, (Wis.)  229. 

2.  After  the  berries  were  shipped  and  stored  in 
plaintiff's  warehouse,  defendants  cleaned  them  and 
got  them  ready  for  market;  and  for  such  services, 
and  for  a  number  of  boxes  in  which  the  bei-ries  had 
been  shipped,  defendants  put  in  a  counter-claim. 
There  was  no  agreement  to  pay  for  such  services, 
and  one  of  the  defendants  testified  that  they  did  not 
ask  plaintiff  to  pay  for  such  services,  and  the 
counter-claim  for  boxes  was  withdrawn.  Held, 
that  an  instruction  that  the  jury  should  find  for 
plaintiff,  unless  they  should  find  defendants  en- 
titled to  credit  for  the  boxes  and  the  said  services, 
and  that  defendants  could  not  recover  for  such 
services  unless  they  were  performed  pursuant  to 
an  agreement,  constituted  cause  for  reversal;  the 
jury  navlng  found  that  plaintiff  was  not  entitled  to 
recover  anything.- Id. 

UabUity  to  parohaser. 

8.  Where  a  real-estate  broker,  employed  to  sell 
land,  negotiatea  an  exchange  for  other  lands,  hi* 
principal  himself  making  the  contract,  there  Is  no 
legal  daty  upon  the  broker  to  ascertain  correctly 
the  fact*  afleoUng  the  value  of  the  lands  received 
in  exchange;  and  for  misrepresentations  made  to 
his  prlnoipal  in  good  faith  concerning  the  same  be 
is  not  responsible,  in  the  absence  of  fraud.— Coe  v. 
Ware,  (lUnn.)  206. 


FALSE  IMPBISONMENT. 

Evidence. 

1.  In  an  action  for  false  imprisonment  against 
three  defendants,  one  of  whom  has  procured  ths 
issuance  by  one  of  the  others,  who  is  a  justice  of 
the  peace,  of  a  warrant,  by  virtue  of  which  the 
other,  who  is  a  constable,  has  arrested  and  im- 
prisoned the  plaintiff,  the  warrant  and  complaint 
on  which  it  was  issued  are  admissible  in  evidonoe. 
—Forbes  v.  Hicks,  (Neb.)  898. 

2.  In  an  action  for  false  imprisonment,  apart  eft 
the  damages  sustained  by  the  plaintiff  consisted  el 
the  fees  and  expenses  of  a  proceeding  in  hnben* 
corpus  in  the  county  court  by  which  he  was  re- 
leased from  such  imprisonment.  Held,  that  tlis 
docket  of  the  county  court  containing  the  entries 
of  such  proceedings  was  admissible  in  evidenoe.— 
Id. 

FALSE  PRETENSES. 

Conspiracy. 

1.  Prosecutor  cssuallv  met  defendant  B.,  whoas 
be  hack  not  known  before,  on  the  streets  Botk 
went  to  a  certain  house  to  get  certain  books  whlek 
R.  wished  to  give  prosecutor.  R.  asked  defendant 
W.,  who  was  in  the  room,  if  the  books  bad  come. 
He  replied  that  they  had  been  damaged,  and  sent 
back  to  Chicago,  and  would  return  soon,  but  that 
he  had  another  work  whitdi  prosecutor  muht  bare. 
R.  then  handed  W.  a  lottery  ticket,  asking  him 
what  the  result  of  the  scheme  was.  W.  said  be 
had  drawn  960,  and  paid  him  that  sum  in  tlO  bills. 
R.  then  gave  one  of  two  lottery  tickets  to«pn>s«. 
cntor,  as  a  Mend  of  his,  spread  them  on  the  tables 
and  gave  him  a  paok  of  cards.  The  combinatioa 
numbers  were  37,  and  he  drew  $10,0Ua  W.  pro- 
duced two  pwdcages  of  money  in  Ulls,  each  marked 
t6,000,  but  In  reaUty  oontaining  but  185  and  $48  re- 
spBotlvehr,  and  atated  that  he  was  under  heavy 
bonds  to  his  principal  to  deal  only  with  responsi- 
ble persons,  and  that  prosecutor  must,  to  prove 
his  responsibility,  produce  18,000.  He  oould  only 
command  $1,000.  R.  offered  to  procure  him  •2,00a 
to  enable  him  to  draw  the  prize  money.  Thereup- 
on prosecutor  went  to  get  his  money.  R.  accom- 
panied him  part  of  the  way,  agreeing  to  meet  htm 
at  that  place  in  a  short  time  with  the  (2,000.  At 
the  bank  prosecutor  was  apprised  of  the  fraud, 
and  R.  and  W.  were  subsequently  arrested.  Held, 
that  the  facts  showed  a  conspiracy  on  the  part  of 
R.  and  W.  to  obtain  prosecutor's  money  under 
false  pretenses. — People  v.  Watson,  (Mich.)  1006. 

2.  l^e  fact  that  money  is  obtained,  or  attempted 
to  be  obtained,  from  one  while  he  is  himself  en- 
gaged in  an  unlawful  transaction  is  no  defense  to 
an  indictment  for  a  conspiracy  to  obtain  mon^ 
under  false  pretenses.— Id. 

8.  There  being  no  distinction  between  eonspira- 
oy  to  do  an  unlawful  act  at  common  law  and  that 
declared  unlawful  bv  statute,  and  the  offense  ot 
obtaining  money  under  false  pretenses  being  in- 
dictable at  common  law.  How.  St.  Mleh.  %  9484^ 
providing  for  the  punishment  of  offenses  indicta- 
ble at  common  law  not  expressly  provided  for  by 
any  statute  of  this  state,  governs  as  to  the  degrree 
of  punishment  for  a  conspiracy  to  obtain  money 
mder  false  pretenses.— Id. 

False  Representations. 

See,  also.  Fraudulent  Ccnveyameet. 

Action  for,  see  Deceit,  8. 

As  ground  for  attachment,  see  AUaehmenit,  1. 

Fees. 

Of  attorney,  see  Attnmey  and  CUeat,  9-& 
clerk,  see  Clerk  of  Court. 

Fences. 

Duty  of  railroad  company  to  fence  track,  see  BafU 
rvad  Compantea,  S. 
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FINES. 

Arrest  for  non-payment. 

1.  Cods  Iowa,  tit.  25,  o.  84,  ^ves  certified  copies 
of  jDdgments  for  fiaes  all  the  force  of  warranta, 
and  the  sheriff  is  authorized  to  arrest  and  commit 
thereunder-,  no  return  being  required  until  after 
commitment.  Certain  copies  of  such  iud(pnenta 
were  returned  "Nothing  made, "  and  "Not  found, " 
and  were  placed  in  the  clerk's  ofBce.  Afterwards 
they  were  again  issued,  and  defendant  arrested 
and  detained  thereunder.  Held,  that  the  validity 
of  the  copies  as  warrants  was  unaffected  by  this 
former  returns,  which  were  unauthorized  by  said 
statute.— MoKay  r.  Woodruff,  (Iowa,)  438. 

Commutation. 

8.  The  district  attorney  has  no  power  to  accept 
a  less  sum  in  satisfaction  of  the  fine,  and  to  enter 
satisfaction  of  the  judgment  upon  the  payment  of 
tlie  commuted  fine,  though  the  board  of  supervis- 
ors of  the  county  attempt  to  confer  such  power  on 
falm,  and  though  by  reason  of  defendant's  financial 
oondition  suoh  a  compromise  is  desirable;  as  au- 
thority to  commute  fines,  eto.,  is,  by  Const.  Iowa, 
art.  4, 1  16,  reposed  ezolusively  In  the  governor.— 
Id. 

8.  The  entry  of  satisfaction,  under  such  circum- 
stances, being  void  on  its  face,  is  no  bar  to  further 
proceedings  to  oolleot  the  fine,  though  it  has  never 
been  set  aside. — Id. 

4.  A  commutation  of  a  fine  by  the  governor,  so 
tar  as  it  relates  to  and  is  a  lien  on  certain  land  of 
defendant,  and  no  further,  and  made  upon  the  ex- 
press conditions  that  the  costs  of  the  prosecution 
■ball  be  paid,  and  that  the  defendant  snail  not  en- 
gage again  in  the  unlawful  sale  of  liquor  in  the 
state,  is  no  bar  to  a  subsequent  arrest  and  impris- 
onment.—Id. 

6.  Even  if  such  a  commutation  applied  to  defend- 
ant's personal  llabilitv,  it  would  be  ineffectual,  un- 
less it  appeared  that  tna  conditions  mentioned  were 
complied  with.— Id. 

Fires. 

Bee  Negltgence,  0. 

Set  by  locomotive,  see  Railroad  Compcmiea,  8d- 
40. 

FOBGIBIiB    ENTRY    AND    DE- 
TAINEB. 

Jnriadiotion  of  justioe. 

1.  Justice's  Code  Dak.  {  84,  provides  that  the  ac- 
tion of  forcible  entry  and  detainer  may  be  main- 
tained "where  the  party  has  by  force,  intimidation, 
fraud, or  stealth,  entered  upon  the  prior  actual  pos- 
session of  real  property  of  another,  and  detained 
the  same."  Section  87  provides  that  "when  the 
title  to  or  boundary  of  the  real  property  in  any 
wise  comes  in  question,  the  case  saall  be  certified 
to  the  district  court "  Held  that,  to  maintain  this 
•oUon  before  a  justioe,  plaintiff  must  have  a  general 
or  special  title  to  the  premises  sufficient  to  give 
him  the  right  of  possession,  and  defendant  must 
he  a  mere  trespasser  or  intruder  without  color  of 
right— Murry  v.  Burris,  (Dak.)  25. 

2.  When  defendant  pleads  owjiershlp  of  the 
premises,  and  offers  evidence  to  prove  that  fact, 
the  justice  is  bound  to  cease  all  proceedings  and 
certify  the  case  to  the  district  court;  and  his  sub- 
sequent judgment,  on  failure  to  certify  the  case, 
is  cortttn  non  judiee. — ^Id. 

Defenses — Evidence. 

8.  Kvidenoe  that  defendant  had  held  uninter- 
rupted possession  of  the  premises  for  several 
montiis ;  that  plaintiff  then  took  possession  by  force, 
during  defendant's  absence,  and  sought  to  main- 
tain it  by  force;  and  that  defendant  brought  eject- 
ment, but  before  the  action  was  determlnea  re- 
Sdned  peaceable  possession  and  has  ever  since  re- 
ined it, — is  admissible  to  show  the  character  of 
the  possession  relied  upon  by  plaintiff  to  maintain 
the  action. — Id. 

4j  On  trial  in  the  district  court  on  appeal  from  a 
justice  where  the  question  of  title  is  in  issue,  and 


the  action  in  effect  one  of  ejectment.  It  is  error  to 
refuse  defendant's  offer  to  prove  prior  posse— I  (m 
and  title,  and  to  strike  out  aimilar  eTiaiMUM.-4d. 

Forei^iL  Corporatioiis. 

Bee  Iniuranee,  87, 88. 

Foreign  Judgment. 

See  Jitdgment,  88. 

FOBGEBT. 

Evidence. 

1.  On  the  trial  of  an  Information  for  torgmy, 
defendant  alleged  that  he  drew  the  note,  and 
gave  it  to  a  tbira  person,  who  afterwards  returned 
it  to  him,  purporting  to  be  sigfled  hy  one  H.  by 
her  mark,  and  that  defendant  bou^t  It  in  good 
faith,  in  reliance  on  such  signature.  There  was 
some  evidence  to  show  that  the  signature  was  in  the 
same  handwriting  as  the  body  of  the  note.  Held, 
that  it  was  prejudioial  error  to  admit  in  evidence 
the  signature  of  H.,  made  on  the  trial,  as  its  effect 
might  not  be  limited  to  showing  that  sbe  could 
write  her  name.— People  r.  Schick,  (Mich.)  lOOS. 

Instructions. 

2.  The  fact  that  defendant  claimed  not  to  kno^ 
who  signed  H.'s  name  to  the  note,  and  that  a  third 
person  brought  it  to  him,  is  not  a  concession  that 
H.  did  not  sign  the  note,  and  it  was  error  to 
charge  that  that  was  conceded. — Id. 

Former  Jeopardy. 

See  Crtmlnal  Law,  4,  S. 

Fraud. 

By  vendor  in  sale  of  land,  see  Vendor  and  Vendee, 

25,26. 
Discovery,  see  lAmitcMon  of  Actions,  7,  8. 
In  procuring  release,  see  BeUate  and  iHttitaTve, 

8,4. 
Rescission  of  sale  for,  see  Sale,  12-17. 

FRAUDS,  STATUTE  OF. 

Of  agreement  to  devise  land,  see  Wills,  1, 8. 

auctioneer's  authority  to  sell  land,  see  Vendor 
emd  Vendee,  4, 6. 
Rescission  of  contract,  see  CoTitraets,  18. 

Agreements  relating  to  land. 

1.  A  written  memorandum  of  contract  for  sale 
of  land  is  insulBoient  as  containing  no  description 
of  the  land,  when  the  only  descripuon  Is  contained 
in  a  letter  to  the  alleged  vendor  which  referred  to 
it  as  "your  land:"  and  such  description  cannot  be 
supplied  by  parol  evidence  of  what  land  was  re- 
ferred to.— "Taylor  v.  Allen,  (Minn.)  892. 

2.  A  defendant  mav  in  his  answer  admit  an  oral 
agreement  for  the  sale  of  land,  and  yet  avail  him- 
self of  its  invalidity  under  the  statute  of  frauds. — 
Id. 

8.  Plaintiff's  agent  agreed  orally  to  purchase 
land  of  defendants,  the  price,  t9,500,  to  be  paid  at 
a  bank  on  the  deposit  of  a  warranty  deed.  The 
deed  as  deposited  recited  99,000  as  the  considera- 
tion, and  the  agent  objected  to  it  on  this  ground, 
as  well  also  because  no  abstract  of  title  was  fur- 
nished as  agreed.  Defendants  offered  to  furnish 
a  bill  of  sale,  naming  8500  as  its  consideration  for 
the  "down  timber, "  which  satisfied  the  agent  He 
paid  t5,000  on  the  price,  but  did  not  aooept  the 
deed,  and  a  new  oral  agreement  appeared  to  have 
been  entered  into  that,  when  the  abstracts  were 
furnished,  the  agent  was  to  pay  the  balance  of  the 

Srioe,  and  the  attorney  who  had  the  deed  waa  to 
Oliver  it  Plaintiff  becoming  dissatisfied  anad  to 
recover  the  money  paid.  Held,  that  the  contract 
was  within  the  statute  of  frauds,  and  void. — ^Kel- 
sey  V.  MoDonald,  ^Mioh.)  1108. 

4.  The  facts  that  the  agent  bought  supplies  and 
took  possession  of  the  lumber  camps  which  defend- 
ants had  been  using  the  previous  winter  in  lam- 
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Tiering  a  portion  of  the  lands,  and  had  men  at  work 
there  a  few  days  ^tting  ready  to  cut  timber  on 
the  lands,  were  not  such  part  performance  as 
would  avoid  the  statute,  even  if  the  camps  were 
on  the  lands,  which  thev  probably  were  not,  as 
there  was  nothing  done  that  ca>ald  not  be  compen- 
sated in  an  action  for  damages.— Id. 

S.  A  bill  alleged  that  complainant  and  defendant 
agreed  by  parol  to  purchase  certain  land  jointly, 
and  to  share  in  the  profits  realized  from  it;  that, 
not  being  able  to  procure  the  means,  it  was  after- 
wards agreed  in  writing  between  them  and  one  O. 
that  the  latter  should  furnish  the  purchase  money, 
and  have  one-half  the  profits,  and  that  the  former 
should  have  the  other  half:  that  after  the  land  was 
purchased  O.  proposed  to  buy  their  interest;  that 
defendant  was  intrusted  by  complainant  with  the 
making  of  the  sale;  that  defendant  fraudulently 
represented  that  he  received  (4,000  for  their  inter- 
est, and  that  complainant,  relying  on  suoh  state- 
ment, transferred  hia  interest  to  O. ;  (hat  In  taot 
defendant  received  S7,000  for  their  interest^  and 
has  invested  the  portion  of  the  excess  belonging  to 
complainant  In  certain  land.  The  prayer  was  for 
a  decree  that  defendant's  title  thereto  is  eouitably 
incumbered  to  the  extent  of  the  trust  fund  invest- 
ed in  it,  and  for  enforcement  of  such  decree. 
Held,  that  the  statute  of  frauds  has  no  applica- 
tion, complainant's  rights  arising  out  of  the  sub- 
sequent written  agreement. — White  v.  Cleaver, 
(Mich.)  fiSO. 


PEATJDtTLBNT  CONVEY- 
ANCES. 

See,  also,  AsHgnment  for  Ben^  oj  Creditors ; 

Mortgagea. 
Change  of  possession,  see  CTuUtel  Mortgages,  8. 
Limitation  of  action  to  set  aside,  see  LimUatUm 

of  AetUnit,  7. 

What  constitutes. 

1.  Defendant,  at  different  times,  purchased  the 
two  parts  of  a  tract  of  land,  and  {Mkld  for  the  first 
part  the  fall  consideration,  and  $1,000  of  the  price 
of  the  second  part,  which  was  $1,000.  It  was  al- 
leged that  her  grantor  was  indebted  to  her  for 
$600  for  improvements  made  by  her  on  the  land, 
but  any  claim  for  such  Improvements  was  long  be- 
fore barred  by  the  statute  of  limitations,  and  be- 
fore the  sale  was  not  recognized  in  a  number  of 
business  transactions  between  the  parties  after 
the  improvements  were  made.  There  was  no  evi- 
dence that  defendant  actively  participated  in  any 
scheme  to  defraud  the  grantor's  creditors,  nor  did 
it  appear  that  she  had  any  f  raudnlent  intent,  and 
the  money  paid  was  used  by  the  grantor  to  pay  his 
creditors.  Held,  that  to  the  extent  of  the  $800, 
but  no  further,  the  second  conveyance  was  volun- 
tary, and  constructively  fraudulent  as  to  the  gran- 
tor's ^editors,  but  that  the  first  conveyance  was 
valid. — Gaar  v.  Hart,  (Iowa,)  4S1. 

3.  Where  a  father  in  failing  ciroumstances,  and 
unable  to  pay  his  debts,  conveyed  land  to  his 
daughter  for  an  alleged  consideration  stated  in  the 
deed  of  tl,'200,  it  devolved  on  the  daughter  to  prove 
the  actual  consideration  paid,  and  tbat  she  pur- 
chased the  land  in  good  faith. — Plummer  v.  Rum- 
mel,  (Neb.)  886.* 
Between  husbaad  and  wife. 

3.  In  an  action  to  subject  certain  land  to  the  pay- 
ment of  the  debts  of  the  husband,  the  wife  claimed 
to  be  the  owner.  Her  testimony  and  that  of  the 
husband  was  to  the  effect  that  at  their  marriage 
the  wife  bad  some  private  means,  which  she  had 
always  Intended  to  retain,  and  tbat  this  was  in- 
vests in  the  land  in  question,  though  the  pur- 
chase was  made  in  the  name  of  the  husband 
through  mistake.  A  hotel  upon  the  land,  con- 
structed with  money  which  she  had  borrowed,  was 
managed  by  her  without  interference  from  the 
husband.  Held  that,  while  the  testimony  was 
somewhat  contradictory,  a  finding  for  the  wife 
would  not  be  disturbed.— Wood  v.O'Hanlan,  (Neb.) 
788. 

4.  Convevances  of  lands  by  a  debtor  to  his  wife 
were  attacked  by  a  judgment  creditor  as  fraudu- 


lent. The  wife  had  owned  land  which  she  bad 
conveyed  to  her  husband  some  years  before  under 
the  agreement,  as  they  testified,  that  he  should  re- 
convey  on  request.  He  sold  the  land  and  re- 
tained the  proceeds,  and  they  testified  that  he  con- 
veyed the  land  in  question  to  her  in  pursuance  of 
that  agreement.  A  few  weeks  before  conveying 
her  the  land  the  debtor  became  liable  for  mone^ 
belonging  to  plaintiff,  which  he  had  misappropri- 
ated, out  be  concealed  the  fact  until  some  months 
later,  when  plaintiff,  learning  of  it,  sued  and  ob- 
tained judgment.  The  debtor  offered  him  a  small 
sum  in  satisfaction  of  the  judgement,  saving  that 
plaintiff  would  never  get  any  more.  Toe  debtor 
told  the  scrivener  who  wrote  the  deeds  tbat  he 
made  them  because  be  was  dealing  with  different 
men  and  might  get  into  trouble,  and  wished  to  be 
safe,  and  that  he  did  not  wish  to  record  the  deed 
unless  it  should  be  necessary.  Held,  tbat  the  evi- 
dence showed  the  conveyances  to  be  fraudulent.— 
Wasson  v.  Millsap,  (Iowa,)  638. 

6.  A  bustwnd  wnile  in  a  prosperons  condition, 
in  1888,  caused  to  be  conveyed  to  nis  wife  160  acres 
of  land.  In  the  year  1886,  the  wife  sold  the  real  es- 
tate, realizing  a  large  increase  upon  the  amount 
invested  at  the  time  of  the  purchase.  She  permit- 
ted the  husband  to  take  the  money  received  from 
the  sale,  and  apply  It  to  the  payment  of  the  in- 
debtedness of  a  partnership  of  which  the  husband 
was  a  member.  Boon  after,  the  partnership  failed, 
and  became  insolvent,  when  the  husbaad  repaid  to 
bis  wife,  out  of  the  partnership  assete,  the  money 
which  he  had  received  from  her,  and  which  had 
been  devoted  to  the  use  of  the  partnership.  With 
this  money,  by  direotion  of  the  wife,  the  husband 
purohased  the  teal  esteto  in  controversy,  taking 
the  title  in  her  name,  and  they  bad  borrowed  a, 
large  sum  of  money  upon  it,  which,  together  with 
the  money  reoeivea  f  rem  the  husband,  was  applied 
to  the  construction  of  the  house  thereon,  rendering 
the  property  valuable.  The  money  expended  in  pur- 
chasing the  property,  and  in  constructingthe  build- 
ing thereon,  was  equal  to  the  amount  borrowed 
upon  the  credit  of  the  property,  added  to  the 
amount  formerly  loaned  to  the  husband  by  the 
wife.  Held,  tbat  a  creditors'  bill,  seeking  to  sub- 
ject the  property  to  the  husband's  deb'ts,  should 
be  dismissed.— Morse  v.  Raben,  (Neb.)  901. 

Bights  of  creditors. 

ft.  Plaintiff  purohased  the  interest  of  one  of  two 
partners  in  the  firm  business.  The  remaining  part- 
ner was  indebted  to  the  old  firm,  of  which  plain- 
tiffs knew  at  the  time  of  their  purchase.  Held, 
that  while  plaintiflh  had  an  interest  in  the  debt  it 
was  not  of  a  fiduciary  character,  and  plaintiffs 
could  not  enjoin  the  debtor  from  transferinng  his 
property  until  they  had  reduced  their  claim  to 
Judgment.— Warren  v.  Peabody,  (Neb.)  1060. 

7.  Where  a  property  which  has  been  purchased 
with  money  held  in  fraud  of  creditors  advances 
in  value  beyond  the  legal  rate  of  interest,  the  cred- 
itors, nevertheless,  in  subjecting  the  property, 
will  be  restricted  to  the  purchase  price,  with  legal 
interest  thereon.— Hart  y.  Dogge,  (Neb.)  1085. 

Bights  of  debtor. 

8.  Plaintiff's  intestate  was  of  weak  mind,  and 
was  induced  by  defendant  to  execute  his  note  to 
the  latter,  without  consideration,  secured  by  a 
chattel  mortgage;  intestate's  intention  being  to 
defraud  his  creditors.  Defendant  assigned  the 
note  to  M.,  and  the  intestete  paid  part  of  it.  The 
intestate,  defendant,  and  two  sureties  then  gave  a 
joint  note  for  the  balance  to  M.,  which  defendant 
and  the  sureties  paid  after  judgment  had  been  ren- 
dered thereon.  The  intestate  repaid  the  portions 
paid  by  the  sureties,  and  took  an  assignment  from 
them  of  any  claim  tney  might  have  by  reason  of 
their  pay mente.  Held,  tliat  plaintiff  could  recover 
the  amounte  repaid  to  said  sureties.  G'BA.:ioaa,  J., 
dissenting.— Wiley  v.  Carter,  (Iowa,)  660. 

Bights  of  infimt. 

9.  An  infant,  without  consideration  and  with  no 
intention  of  passing  title,  joined  in  a  bill  of  sale 
executed  by  bis  father,  conveying  to  defendant 
property  owned  by  the  infant  and  his  father,  to 
prevent  it  from  being  seized  by  the  father's  ored- 
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iton.  Held,  that  fraud  could  not  be  predicated 
on  the  Infant's  act,  and  be  could  recover  hla  prop- 
erty.—Bloomingdale  V.  Chittenden,  ClCich.)  166. 

Action  to  set  aside. 

10.  In  an  aotion  to  let  aside  am  alleged  fraudn- 
lent  conveyance  of  land,  and  to  subject  it  to  a 
judKinent,  where  the  answer -denies  me  debt  and 
the  fraud,  until  the  plaintiff  bas  proven  both  suoh 
facts  by  competent  testimony  it  is  not  necessary 
for  defendant  to  try  to  disprov«  tbem.— Pidcock  t. 
Voorhies,  (Iowa,)  646. 

Erldence. 

11.  In  a  suit  for  Illegally  levytn?  on  and  selling 
the  property  of  plaintiff  as  that  of  ner  husband,  an 
exeoution  debtor,  where  defendants  allege  that 
the  property  was  only  colorably  held  by  plaintiff, 
but  belonged  to  the  debtor,  a  charge,  in  suostanoe, 
that  the  ifraud  could  not  be  estabhshed  by  mere 
preponderance  of  evidence,  but  the  proof  must  be 
such  as  to  make  the  inference  of  fraud  irresistible, 
is  error.— Eussell  v.  Huiskamp,  (Iowa,)  S£o. 
—  Declarations  of  Tendor. 

18.  Where  the  debtor  pemains  in  possession  of 
property  whiiA  oD«e  belonged  to  htm,  and  whitAt 
his  creditor  seelu  to  reach  as  fraudulently  trans- 
ferred, his  aots  and  declarations,  while  thus  in 
possession,  tending  to  cfaaracteriie  his  possession, 
are  admisuble  in  evidence  against  the  vendee. — 
Murch  V.  SwensoD,  (Minn.)  290. 

18.  Where  the  grantor  of  personal  property  was 
heavily  indebted  at  the  time  of  the  conveyance, 
statements  made  by  him  soon  after  the  tranner,  in 
derogation  of  the  brma  fides  thereof  on  his  part, 
are  proper  to  be  proven  by  creditors  for  the  pur- 
pose of  showing  fraud  on  the  part  of  the  grantor 
at  the  time  of  mio  conveyance,  but  not  for  the  pur- 
pose of  showing  fraud  ou  tJie  part  of  the  grantee 
or  of  impairing  hi*  title.— Sloan  v.  Cobum,  (Neb.) 
786. 
Instructitms. 

14.  In  an  action  to  recover  personal  property 
which  plaintiffs  claimed  under  certain  mortgages, 
the  court  charged :  "  (4)  The  defendant  •  *  • 
claims  that  the  mortgages  were  made  without  con- 
sideration, and  to  hinder,  delay,  and  defraud  the 
creditors  of  *  •  *  the  maker,  and  are  therefore 
fraudulent  and  void;  (5)  and  the  question  *  *  * 
is  whether  or  not  this  defense  is  sustainad  by  a 
preponderance  of  the  erldenoe.  If  so,  your  ver- 
dict must  be  for  the  defendant "  Another  para- 
graph charged  that  a  mortgage  without  ooDsidera- 
tion  was  void  as  to  the  mortgagor's  crediMrs, 
though  given  without  fraudolent  intent,  and  in 
other  paragraphs  the  jury  were  fully  instnusted  as 
to  the  fraud  which  would  avoid  a  eon  veysjuse,  even 
though  given  for  a  valuable  consideration.  Held, 
that  the  fourth  and  fifth  paragraphs  were  not  mis- 
leading, as  inducing  the  jury  to  believe  that  de- 
fendant must  prove  both  that  the  mortgages  were 
voluntary,  and  given  to  defraud  creditors.— Bei- 
gelman  r.  Todd,  (Iowa,)  617. 

Fraudulent  BepresemtatioziB. 

See  Deceit,  i. 

QARNISHMENT. 

Appeal  by  garnishee,  see  Appeal.  3. 
As  defense  to  action  for  price  of  goods  sold,  see 
Sule,  -1. 

Assignment  of  debt  b^ore  servioe. 

1.  A  garnishee  who,  before  answer,  has  notioe 
that  the  defendant  in  the  action  has  assigned  the 
debt  to  another  before  the  notice  of  garnishment 
was  served,  must  state  that  fact  in  his  answer,  to 
be  protected  from  an  action  by  the  assignee  of  the 
debt.— Colman  v.  Boott,  (Neb.)  896. 

2.  Defendants  gave  their  note  in  payment  of 
goods.  One  D.,  claiming  to  be  part  owner  of  the 
goods,  sued  the  vendor  for  his  share  of  the  pur- 
chase price  and  garnished  defeodauts.  The  latter, 
in  answer  to  the  garnishee  summons,  stated  that 
they  owed  the  note,  but  that  it  had  been  assigned 
by  the  vendor  to  plaintiff's  firm  for  value,  and  be- 


fore due.    Held,  that  it  was  no  defease  to  asnit 

byjplaintifl  that,  without  further prooeedinga,  the^ 
paid  the  money  doe  on  the  note  to  the  pluntiff  in 
the  garnlahment,  as  such  nayment was  » volnBtaiy 
one.— Button  v.  Trader,  (lUch.)  8S4. 

Answer  of  garnishee. 

8.  A  garnishee  denied  that  he  had  any  property 
of  the  debtor  in  bis  naeseasion  oreontroL  Plain- 
tiff alleged  that  at  the  time  of  service  of  prooess 
the  garnishee  had  certain  specified  property  of  de- 
fendant in  his  possession.  H'eld,  that'an  answer 
b_v  the  garnishee  that  sit  no  time  since  the  service 
did  he  have  "property  of  defendant  in  hts  hands 
or  under  his  ooatrol,  as  stated  in  plaintiff's  plead- 
ings or  otherwise, "  clearly  denied  possession  of 
the  property.- Kiggins  T.  Woodke,  (Iowa,)  576. 

4.  As  the  garnishee  moved  for  judgment  non  ob- 
gbinte  the  verdict  on  the  ground  that  the  fury  did 
not  find  that  he  had  possession,  which  the  court 
overruled,  it  was  not  necessary  to  renew  the  ques- 
tion of  possession  in  the  motion  for  new  trial. — Id. 

Costs. 

6.  Where  the  assli^nee  of  a  prindpal  debtor  ia 
anmmoned  before  a  justice  to  maintain  his  intereat 
in  a  fund  paid  into  court  by  a  garnishee,  and  judg- 
ment is  rendered  that  the  assignee  is  entitled  to  mo 
part  of  such  fund,  andon  appeal  to  the  circuit  court 
verdict  is  rendered  for  the  assignee  for  a  part  of 
the  fund,  the  latter  is  entitled  to  oosts.  In  the  ab- 
sence of  any  statute  giving  costs  against  tbeclaim- 
ant  in  such  case,  or  expressly  authorizin^theoourt 
in  its  discretion  to  award  oosto  agahiat  ban. — Win- 
nie V.  Lenawee  Circuit  Judge,  (Mich.)  879. 

Gifts. 

or  homestead,  see  Bomettead,  7-0. 

GBAND  JURY. 

See,  also.  Indictment  nnd  InformiMon. 

QnalWcation  <rf  jnrors. 

1.  On  examination  of  a  grand  juror  as  to  hl» 
qualifications,  he  stated  that  he  had  not  aaid  that 
he  believed  defendant  guilty,  and  afterwards  that 
be  could  not  have  said  it,  and  again  that  he  miKht 
have  said  it.  When  asked  if  he  had  not  said  that 
defendant  ought  to  be  faung,  he  answered  thsA  he 
did  not  think  he  bad,  and  did  not  remember  of  hav- 
ing said  so.  He  stated  that  there  bad  been  talk  of 
lynching,  and  he  had  talked  with  others,  bnt  that 
he  did  not  say  that  he  would  participate  in  the 
lynching;  also,  that  he  had  .formed  no  opinion  a» 
to  defendant's  guilt,  and  did  not  remaraasr  of  ex- 
pressing any  opinion  that  he  was  guilty,  and  that 
he  could  take  iwrt  in  the  trial  free  from  any  preju- 
dice. The  juror  was  of  foreign  birth,  and  his  an- 
swers were  broken  and  often  irresponsi\'e.  Held^ 
that  be  was  competent,— State  v.  Billings,  (Iowa,) 
456. 

Exenslng  juror— Filling  oat  pansL 

2.  Under  the  Iowa  lawproviding  thata  grand  ju- 
ry shall  be  composed  of  five  members  and  the  con- 
currence of  four  shall  be  necessary  to  the  flndinx^ 
of  an  indictment,  a  defendant  is  not  entitled^ 
where  one  of  the  five  is  excused  because  of  chal- 
lenge, to  have  the  panel  filled  out,  but  an  indict- 
ment found  by  the  four  will  be  sustained.  Follow- 
iug  State  v.  Bhelton,  ao  N.  W.  Rep^  4S0.— Id. 

Grants. 

To  railroad,  see  Public  Landa,  & 

aTJARANTY. 

Construction. 

1.  During  the  absence  of  W.,  S.  enguad  B^  ta 
remove  a  frame  building  belonging  to  W.  from  a 
lot  whose  owner  had  threatened  to  tear  it  down. 
B.  informed  K.  that  he  was  acting  as  agent  of  W., 
but  that,  if  the  latter  did  not  pay  he  would  see  that 
he  bad  his  pay.  Held,  on  the  refusal,  of  W.  to  pay 
for  £'s  services,  that  K.  oould  enforce  a  liafaUitor 
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B.  M  prinolpal.— Sholes  v.  Ereamer,  (Neb.) 

a  DefendwQt's  intestate  gusramtled  any  bill  of 
goods  one  I.  sbould  buy  of  plaintUts,  not  to  exceed 
itoa  Held  that,  as  the  gnaianty  contained  a  re- 
stricUon  as  to  the  amotmt,  but  none  in  other  re- 
spects, it  was  competent  for  plaintiffs  to  sell  I.  on 
such  terms  as  to  time  of  payment  as  tbey  saw  fit. 
— Manning  v.  Alger,  (Iowa,)  618. 

Extension  of  time. 

8.  One  biU  of  goods  dated  August  81, 188S,  con- 
tained the  following  statement:  "Terms,  net,  00 
days  from  Sept.  1. "    Also, 

I  4  per  cent.  oS  10  days, 
"Terms -(8  «      "      «   80  days, 

I  net,  90  days  from  Bept.  1.* 
The  second  bill,  dated  September  8, 1885,  had  a 
statement  as  follows:   "Terms,  Oct  1. "   Also, 

^A  per  cent,  off  Oct.  1, 10  days, 
8  per  cent.  "   80  days, 
net,  four  months. " 
The  note  dated  December  15, 1885,  was  for  60  days 
from  date.    Held  that,  there  being  nothing  to 
■how  when  said  accounts  matured,  there  was  no 
such  wrongful  extension  of  the  time  of  payment 
as  to  release  intestate  on  his  guaranty.    BacK,  J., 
dissenting.— Id. 
Enforcement. 

4.  Plaintiffs  filed  a  claim  against  his  estate  on 
a  note  of  I.  for  i5U6.40  and  costs,  less  uertain  ored- 
its,  with  interest,  amounting  to  t362.6S.  They 
afterwards  filed  an  amended  claim  for  two  bills 
of  goods  sold,  amonntlng  to  tS91.80,  alleging  that 
the  note  was  given  for  said  bills,  and  that  the  dif- 
ference In  amounts  was  accrued  interest  on  the 
bills.  Held  that,  by  the  amendment,  plaintiff's 
claim  ts  based  on  the  original  undertaking  of  the 
intestate,  and  not  on  the  note,  and  the  olaun  will 
not  be  defeated  even  if  more  is  asked  than  on  the 
face  of  the  record  appears  to  be  due. — Id. 

QTTABDIAir  Ain>  WARD. 

Action  against  gnardian  for  fraud,  see  lAmUatUm 

of  Actions,  8. 

Powers  of  guardian. 

1.  The  assignment  by  a  guardian  of  a  note  pay- 
able to  him,  and  collection  of  the  cousideration, 
after  the  ward  has  arrived  at  full  age,  oannot  be 
questioned  by  third  parties,  in  the  absence  of  any 
obieotion  by  the  ward.— Hippee  v.  Fond,  (Iowa,) 
192. 

Accounting — Servlees  of  ward. 

2.  Plaintiff  oontinned  to  live  with  her  guardian 
after  she  came  of  age,  and  was  supplied  by  him 
with  board  and  dotaiag.  She  rendered  services 
In  the  family,  and  supposed  that  she  was  treated 
as  one  of  the  family.  The  guai'dian,  on  settling 
his  aotnunts,  charged  her  with  the  boaJrd  and  cloth- 
ing furnished  after  she  oame  of  age.  Held,  that 
she  was  entitled  to  a  credit  for  what  her  services 
were  worth.— Boardman  v.  Ward,  (Minn.)  202. 

Handwriting. 

See  Evtitptee,  81. 

Harmless  Error. 

See  Appeal,  48-<0. 

Hawkers  and  Peddlers. 

Licenses,  see  Municipal  Corporations,  4-0. 

Health. 

Sale  of  patent  medicines,  see  Dntggitts,  1-8. 

Hearsay. 

Bee  Evidence,  4. 

HIGHWAYS. 

Dedloation. 

1.  An  instruction  that  the  jury  were  at  liberty. 
In  determining  the  extent  and  limits  of  the  land 


dedicated  to  pablle  use  for  a  highway,  to  oonslder 
all  the  circnmstamoes  of  the  case  disclosed  hy  the 
evidenoe,  inclnding  the  usual  width  of  highways 
in  the  vicinity,  the  natural  boimdaiiSB  and  reason- 
able requirements  for  public  use,  is  not  erroneous. 
—Ellsworth  V.  Lord,  (Minn.)  889. 

a.  On  the  question  as  to  whether  land  has  been 
dedicated  for  a  publio  highway,  evidence  is  admis- 
sible to  show  that  it  was  for  the  interest  of  the 
owner  to  have  a  highway  at  the  loeiu  in  quo,  and 
that  he  had  petitioned  for  it,  and  had  signed  a  re- 
monstrance against  a  change  in  its  location. — ^Id. 

Bight  of  land-owner. 

8.  The  dedication  of  land  for  a  publio  highway 
confers  a  mere  easement  for  ]}ubUc  use  as  a  high- 
way, and  the  land-ownor  retains  the  right  to  use 
the  land  for  any  lawful  purpose  compatible  with 
the  full  enjoyment  of  the  publio  easement. — Id. 

Satablishment  by  statutory  proceedings. 

4.  The  provision  of  Code  Inwa,  i  959,  relating 
to  appeals  from  the  decision  of  the  supervisors  in 
proceedings  to  establish  highways,  that  "if  the 
highway  has  been  established  on  condition  that 
the  petitioners  therefor  pay  the  damages,  such  no- 
tice [of  appeal]  shall  be  served  on  the  four  persons 
first  named  in  the  petition  for  the  highway, "  etc., 
is  mandatory.  Hervioe  on  a  less  number  will  not 
give  the  court  jurisdiction,  nor  will  service  on  a 
person  who  h^  the  greatest  Interest  in  the  estab- 
lishment of  the  highway,  and  who  has  deposited 
the  amount  allowed  the  land-owner. — Finke  v.  Zei- 
gelmlller,  (Iowa,)  18,1. 

6.  Proceedings  by  the  township  commissioner  of 
highways  to  condemn  land  for  the  purpose  of  alter- 
ing a  highway,  under  How.  St.  Mich.  c.  29,  H  1396- 
1S05,  are  not  irregular  and  premature  because  tak- 
en during  the  pendency  of  eertinrari  to  review  a 
former  decision  of  the  commissioner,  disoontinu- 
ing  such  highway,  where  such  decision  is  after- 
wards held  void.— Weber  v.  Stagray,  (Mloh.)  66.5. 

6.  Where  it  does  not  appear  that  the  commis- 
sioner or  town  board,  on  appeal  from  his  decision, 
allowed  a  land-owner  damages  for  his  land  taken 
for  the  highway,  the  proceedings  are  void,  and  do 
not  justify  an  entry  on  the  land  after  notice  to  the 
owner  to  remove  fences,  under  How.  St.  Mich.  { 
1318.— Id. 

7.  Where  a  notice  to  land-owners  of  the  pro- 
posed opening  of  a  road  through  their  land  is 
served  bat  one  day  before  the  bearing  by  the  high- 
wav  commissioner,  instead  of  10  days,  as  pre- 
scribed by  How.  St.  Mich,  i  1398,  the  subsequent 
proceedings  ore  fatally  defective. — Dixon  v.  High- 
way Commissioner,  (Mich.)  814. 

8°.  A  failure  to  serve  the  notice  on  the  occupant 
of  the  land  as  required  by  said  section  is  fatal  er- 
ror.— Id. 

9.  If,  after  a  commissioner  sits  pursuant  to  a 

§  roper  notice,  he  adjourns  the  hearing  to  another 
ay  without  designating  the  time  and  place,  he 
thereby  loses  jurisdiction  to  proceed  further. — Id. 

Discontinuance. 

10.  How.  St  Mich.  {  1298,  provides  that  notice  of 
proceedings  to  discontinue  a  highway  shall  be 
served  "on  the  owners  or  occupants  of  lands, 
through  or  adjoining  which  it  is  proposed  to  "  dis- 
continue the  road.  Held,  that  it  is  only  such  per- 
sons who  can  complain  of  the  discontinusnoe,  and 
that  a  person  whose  premises  are  so  situated  that 
he  oould  not  reach  the  discontinued  way  without' 
first  crossing  a  public  street,  communicating  with 
others  in  various  directions,  and  furnishing  abun- 
dant guards  against  isolation,  has  no  right  to  com- 
plain.- Kimbul  v.  Homau,  (Mich.)  167. 

11.  The  fact  that  by  the  discontinuance  plaintiff, 
instead  of  being  able  to  go  to  a  neighboring  ci^ 
by  an  unbroken,  straight  line,  has  to  make  a  short 
turn,  and  select  either  of  two  roads  near  by,  run- 
ning in  the  same  direction,  is  too  trifling  a  griev- 
ance for  the  court  to  notice. — Id. 

12.  The  benefits  to  be  received  by  a  person  whose 
land  is  taken  for  a  public  road  are  a  part  of  the 
consideration  for  the  release  or  condemnation  of 
the  land;  and  such  benefits  are  as  much  his  prop- 
erty as  the  land  itself,  and  the  state  cannot  deprive 
him  of  them,  by  subsequently  discontinuing  the 
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rood,  without  compensating  him  therefor  In  the 
manner  provided  by  the  conBtitntion  in  cases  where 
private  property  is  taken  for  pnblio  nae. — Pearsall 
V.  Board  of  Supervisors,  (Mion.)  77. 

Assessments. 

18.  Act  Mich.  18S6,  No.  57,  provides  that  the 
highway  commissioner  shall  estimate  and  report 
to  the  township  meeting,  and  the  township  meet- 
ing shall  determine,  the  amount  of  highway  labor 
and  money  to  be  levied  and  collected  for  the  ensu- 
ing year  for  each  surveyed  township,  but  that,  if 
the  commissioner's  statement  is  not  presented,  the 
meetintr  may  still  vote  the  amount  to  be  assessed. 
If  the  electors  omit  to  take  such  action,  the  town- 
ship board  may  do  so  in  each  surveyed  township. 
Held,  that  an  assessment  under  a  resolution  of  the 
town  meeting  is  valid,  though  the  commissioner 
makes  no  estimate,  and  though  the  resolution  made 
DO  distinction  between  the  surveyed  townships, 
but  provided  for  a  uniform  assessment  throughout 
the  organized  township,  and  there  was  no  action' 
taken  by  the  township  board.— TurnbuU  v.  Town- 
ship of  Alpena,  (Mich.)  114. 

14.  In  au  action  to  recover  the  amount  of  a  tax 
paid  under  protest  on  such  assessment,  it  will  not 
be  presumed  that  the  amount  paid  by  plaintiff  was 
expended  in  any  township  other  than  that  in 
which  his  property  was  situated  and  assessed,  but 
It  will  be  presumed  that  the  township  officers  did 
their  duty  in  relation  to  the  manner  of  expending 
the  money,  and  under  act  1885,  No.  l.W,  S  89,  pro- 
viding that  no  tax  assessed  shall  be  held  invalid  on 
account  of  an  irregularity  not  prejudicial  to  the 
person  taxed,  plaintiff  cannot  recover  by  simply 
showing  an  Irregularity  which  did  him  no  harm. 
— Id. 

Adverse  possession — Estoppel. 

15.  Where,  after  a  highway  has  been  established, 
but  before  it  is  opened,  the  adjacent  owner,  and 
those  claiming  under  him,  occupy  for  more  than 
10  years  the  land  on  which  such  road  is  laid  out, 
maintaining  a  fence  around  it,  and  being  in  exclu- 
sive possession,  the  public  is  estopped  to  claim  a 
right  in  the  part  so  indosed.— Orr  v.  O'Brien, 
(Iowa,)  188. 

Obstruotlons — ^Indictment. 

16.  Upon  the  trial  of  an  indictment  against  a 
railway  company  for  obstructing  a  street  on  a 
specified  day  by  permitting  its  cars  and  engines  to 
remain  thereon,  the  defendant,  to  oonflne  the 
state's  evidence  to  an  obstruction  occurring  on 
the  day  mentioned  in  the  indictment,  should  move 
to  compel  the  prosecutor  to  elect  upon  which  act 
of  obstruction  he  will  proceed,  and  not  having 
done  so,  objections  to  evidence  of  other  obstruc- 
Uons,  and  to  instructions  based  thereon,  are  un- 
availing.—State  T.  Chicago,  H.  &  St.  P.  Ry.  Co., 
(Iowa,)  366. 

17.  The  fact  that  the  obstruction  of  the  streets  is 
necessary  to  the  switching  and  moving  of  defend- 
ant's cars  is  no  defense.— Id. 

18.  It  is  not  error  to  charge  that  malice  is  not  an 
essential  element  of  such  offense,  but  that  it  must 
have  been  a  willful  obstruction,  and  to  de&ne  "  will- 
fully "as  "intentionally  or  knowingly, "  when  the 
jury  are  also  instructed  that,  to  be  indictable,  the 
obstmotion  must  have  been  unreasonable,  as  the 
error  in  the  definition  of  the  word  "willfully, "  if 
any,  is  corrected  by  the  latter  part  of  the  charge. 

Action  to  remove. 

19.  Under  How.  St.  Mich.  S  1373,  requiring  the 
declaration  in  an  action  to  remove  an  obstruction 
from  a  highway  to  follow  the  written  order  given 
by  the  commissioner  to  the  occupant  to  remove  the 
same,  the  action  cannot  l>e  maintained  whei-e  the 
notice  describes  the  portion  of  the  highway  en- 
croached upon  as  a  "narrow  strip  "along  the  north 
line  of  a  highway  50  feel  wide,  and  the  declaration 
describes  it  as  a  strip  SO  feet  wide  along  the  noith 
side  of  the  highway.— Le  Blanc  v.  Kruger,  (Mich.) 
980. 

Defects — Notice  of  injuries. 

20.  In  an  action  against  a  town  for  injuries  re- 
ceived from  an  accident  caused  by  a  defective  high- 


way, it  appeared  that  plaintiff  had  served  a  notico 
on  defendant's  authorities,  stating  that  he  was  In- 
jured by  being  thrown  from  a  wagon,  which  Tvas 
caused  by  «  gravel-pile  l«ft  in  the  rood  by  defend- 
ant, and  that  the  acoidentoocarredatapolnt  about 
where  a  section  line  mentioned  crossed  a  oertaia 
road,  and  where  defendant  had  on  the  day  of  the 
accident  been  placing  gravel  to  repair  tde  road. 
The  evidence  showed  that  gravel  was  placed  at  dif- 
ferent places  on  the  road  for  15  or  20  rods  on  either 
side  of  the  section  line,  while  the  accident  occurred 
394  feet  east  of  the  line,  at  a  place  where  the  travel 
was  placed  some  months  previously.  Heto,  that 
the  notice  was  not  sufficiently  accurate  to  comply 
with  Rev.  St.  Wis.  i  1339,  requiring  notice  of  an 
accident  for  which  damages  are  claimed  to  be 
served  on  defendant's  officers,  stating  the  place 
and  cause  of  the  injury,  as  a  condition  precedert 
to  the  maintenance  of  an  action  therefor. — Weber 
V.  Town  of  Greenfield,  (Wis.)  101. 

HOMESTEAD. 

Sale  of,  under  execution,  right  of  purchaser  to  re- 
cover money  paid,  see  ETcciiWyn,  2. 

Extent  of  right — Constraction  of  lairs. 

1.  Under  the  Dakota  homestead  act,  which  does 
not  limit  the  right  of  homestead  to  any  particalar 
estate  in  land,  a  homestead  may  be  claimed,  as 
against  the  claimant's  creditors,  in  land  of  ivhich 
heis  only  a  co-tenant. — Oswald  v.  McCauley,(D^.^ 
789. 

2.  A  judgment  for  the  costs  of  a  writ  of  error. 
imposed  on  the  plaintiff  in  an  action  of  trespass 
upon  the  reversal  of  a  judgment  In  her  favor,  is 
not  a  judgment  for  a  tort,  and  an  exemption  mav 
be  claimed  by  the  jud^ent  debtor  under  Const. 
Mich.  art.  16,  $  2,  allowing  a  homestead,  as  against 
final  process  iosued  "for  the  collection  of  any  debt 
contracted"  after  the  adoption  of  the  constitution. 
—Kruger  v.  Le  Blanc,  (Mich.)  858. 

■S.  Land  owned  by  a  wife,  upon  which  are  build- 
ings built  thereon  by  her  husband  and  used  as 
tbeirdwelling-house  and  appurtenances,  is  exempt 
from  forced  sale  for  her  debts,  whether  the  build- 
ings belong  to  her  or  not,  at  least  to  the  extent  of 
tl,5U0,  the  maximum  value  of  a  homestead  allowed 
by  said  constitutional  provision,  as  the  homestead 
is  for  the  benefit  of  the  family,  and  it  is  immate- 
rial that  the  husband  is  the  "occupant"  or  "house- 
holder, "  within  the  meaning  of  How.  St.  Mich,  jii! 
7721,  7723,  7728,  which  provide  for  carrying  out  the 
constitutional  provision  mentioned. — ^Id. 

Mechanics'  liens. 

4.  Act  Mich.  1887,  No.  270,  provides  that  no  me- 
chanic's lien  shall  attach  on  a  nomestead  unless  the 
contract  for  the  improvements  shall  be  in  writing. 
Defendant  bought  an  unimproved  lot,  intending  to 
build  a  house  thereon,  and  to  occupy  it  with  tier 
husband  as  a  residence.  She  owned  no  other  land, 
and  during  the  next  year  contracted  verbally  for 
the  erection  of  a  house  thereon.  Neither  the' con- 
tractor nor  plaintiffs,  the  subcontractors,  knew 
that  the  property  was  a  homestead.  Held  that,  as 
present  intention  to  occupy  land  as  a  homestead, 
with  present  action  to  efrectuate  that  intention, 
constitutes  a  homestead  in  law,  the  premises  wpre 
defendant's  homestead,  and  no  lien  was  created 
thereon.— Mills  v.  Hobbs,  (Mich.)  10!*4. 

5.  "The  value  of  the  premises  should  be  talcon  as 
of  the  date  plaintiffs  claim  their  lien  to  have  at- 
tached, and  not  after  the  Improvements  were  made, 
and  if  the  value  of  the  lot  and  the  cost  of  the  im- 
provements, less  the  amount  of  a  prior  mortgage 
thereon,  did  not  exceed  tl,500,  the  whole  premises 
are  exempt,  though  at  the  time  of  trial  the  value 
was  greater.— Id. 

Bights  of  widow. 

6.  Comp.  St.  Neb.  o.  86,  {  17,  provides  that,  if  a 
homestead  is  selected  from  the  separate  property 
of  either  husband  or  wife,  it  vests,  on  the  death  of 
the  person  from  whose  property  it  was  selected,  in 
the  survivor  for  life,  and  afterwards  in  his  or  her 
heirs  forever,  subject  to  the  power  of  the  decedent 
to  dispose  of  the  same,  except  the  life-estate  of  the 
survivor,  by  will;  and  in  either  case  it  is  not  sub 
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3«3t  to  the  payment  of  debts,  (with  oertatn  excep- 
tions,) existing^  against  the  husband  or  wife  at 
death.  Held,  that  ttw  fact  of  the  removal  of  a 
"Widow  from  premises  selected  from  the  property 
'Of  the  husband  as  a  homestead,  did  not  ufect  the 
-exemptqaality  of  the  property.— Durland  ▼.  Seller, 
<Heb.y741.  f    ir-    , 

Oonveysnoe. 

7.  Under  an  oral  agreement  with  her  mother,  to 
famish  a  living  and  support  to  her  and  her  hus- 
1>and,  in  consideration  of  a  gift  of  hor  mother's 
homestead,  plaintiff  and  ber  husband  went  into  pos- 
-session,  and  performed  ber  contract.  The  mother's 
husband  lived  with  his  wife,  and  obtained  his  sup- 
port u  nder  the  contract.  Held,  that  he  was  a  party 
to  tho  contract,  and  assented  to  it. — Drake  v. 
Paintnr,  (Iowa,)  538. 

8.  In  such  case  the  transfer  of  the  lot  became 
completed  only  when  plaintiff  entered  into  posses- 
sion and  occupancy  with  ber  husband  of  the  house, 
«nd  from  that  time  it  became  the  tiomestead  of  the 
^ughter,  and  when  the  oontract  was  eonsammat- 
«d  the  mother  had  abandoned  her  homestead,  and 
It  was  not  necessary  for  her  and  her  husband  to 
<x>nvey  the  same  in  a  Joint  instrument,  as  provided 
in  conveying  homesteads  by  Code  Iowa,  { 1V90.— Id. 

9.  Suchoralcontractpassed  to  plaintiff  the  right 
«nd  equity  to  the  property. — Id. 

10.  Jast  prior  to  the  death  of  a  husband,  the 
tiusband  and  wife  executed  a  quitclaim  deed  of 
their  homestead  to  the  brother  of  thehusbauid,  for 
the  purpose  of  enabling  him  to  settle  up  the  estate 
ivithont  expense.  The  wife  at  first  refused  to  sign 
the  deed,  allegring  that  it  would  deprive  her  of  her 
rights  in  the  estate,  and  only  signed  upon  the  M- 
fluranoe  of  persons  employed  by  the  grantee  to  pro- 
«ure  the  deed,  in  effect  that  she  would  lose  none  of 
faer  rights  thereby.  Held,  that  the  grantee  was 
t>oand  ny  the  representations  of  the  persons  ol>- 
taining  the  deed  for  him.— Barker  V.  Barker,  (Neb.) 
«89. 

Abandonment. 

11.  O.  was  the  owner  of  a  homeetaad,  on  which 
be  lived  with  bis  wife  and  her  several  children  by 
a  former  marriage.  Owing  to  ill  treatment  by  O. 
the  family  left  the  homestead,  and  went  to  a  dis- 
tant part  of  the  ooanty,  where  they  remained ;  the 
-wife  going  and  remaining  with  them  for  the  most 
Mrt  nntll  the  death  of  O.,  out  several  times  return- 
ing to  the  homestead  for  different  lengths  of  time, 
^K)nce,  when  O.  was  side,  for  about  three  weeks. 
O.  remained  on  the  homestead  for  a  year,  more  or 
less,  after  the  departure  of  the  family,  when  on  ao- 
<»ant  of  ill  ness  he  was  removed  to  a  hospit^  where 
he  died.  Held,  that  the  widow  became  vested  with 
«  life-estate  in  the  homestead. — Lamb  v.  Wogan, 
<Neb.)  IMl. 

13.  On  an  issce  as  to  abandonment  of  home- 
stead, statements  of  defendants  as  to  what  third 
persons  had  said  in  regwrd  to  plaintiff's  not  intend- 
ing to  return  when  she- went  away,  and  as  to  what 
«ne  of  the  defendants  believed  in  regard  to  it  when 
he  purchased  the  land  at  sheriff's  sale  after  the  al- 
leged abandonment,  are  inadmissible.— Jones  v. 
Blumenstein,  (Iowa,)  821. 

IS.  The  fact  that  a  widow  residing  on  the  home- 
stead of  her  deceased  husband  takes  her  son-in-law 
snd  his  family  to  live  with  her  thereon  does  not 
«onstitute  an  abandonment  of  her  homestead  right. 
—Id.* 

14.  The  absence  of  the  widow  from  the  home- 
stead for  about  eight  months,  for  the  purpose  of 
taldng  oare  of  her  daughter  during  a  sickness,  in- 
tending to  return  when  it  became  convenient,  is 
not  an  abandonment.— Id.* 

House  of  HI  Fame. 

See  DUorderly  Houtes,  1, 9. 

HOMICIDE. 

Murder. 

1.  Defendant,  after  some  friendly  words  with 
deceased,  in  a  saloon,  fired  three  shots  with  a  re- 
volver, apparently  firing  at  the  stove,  but  one  of 
the  balls  struck  deceasra  near  the  eye,  and  killed 


him.  Both  had  1>een  drinking,  but  were  very  friend- 
ly. Physicians  thought  the  woand  was  caused  by 
a  glance  shot,  and  the  stove  showed  that  shots  had 
glanced  from  it.  Defendant,  immediately  after  the 
shooting,  went  up  to  deceased,  and  said :  "My  God  I 
I  have  shot  him. "  Kev.  St  Wis.  i  4345.  provides 
that  "the  killing  of  a  human  being,  without  any 
design  to  effect  death,  by  a  person  engaged  la  the 
commission  of  any  felony,  shall  be  murder  in  the 
third  degree, "  and  section  4637  defines  a  felony  as 
an  offense  punishable  by  "imprisonment  in  the 
state-prison. "  Held,  that  defendant  could  not  be 
convicted  of  murder  in  the  third  degree,  as  ha 
was  not  engaged  in  a  felony  if  he  aimed  at  the 
stove,  and  if  he  aimed  at  deceased  be  was  guilty 
of  a  higher  degree  of  murder,  unless  he  aimed  at 
some  other  portion  of  the  body,  of  which  there 
was  no  evidence.— Terrill  v.  Stats,  (Wis.)  248. 

2.  There  was  testimony  that  in  a  quarrel  in  which 
defendant  and  deceased  engaged,  defendant  drew 
something  from  his  pocket,  and  struck  deceased, 
and  that  death  resulted  instantaneously.  Scalp 
wounds  an  inch  long  were  found  upon  the  head  of 
the  deceased,  which,  for  their  entire  length,  pene- 
trated to  the  skull.  The  internal  structure  of  the 
body  was  examined,  and  all  its  organs  found  to  be 
in  apparent!}'  normal  condition,  with  the  exception 
of  the  brain,  where  bruises  were  found  directly 
underneath  the  scalp  wounds.  In  the  opinion  o'f 
physicians  death  was  caused  by  concussion,  and 
the  extravasation  of  blood  in  the  brain.  On  the 
other  hand,  it  was  admitted  that  this  cause  rarely 

Sroduced  instantaneous  death,  and  experts  testi- 
ed  that  the  po«t  mortem  examination  had  not 
been  complete,  the  heart  and  kidneys  not  having 
been  completely  dissected,  and  that  without  this 
it  would  be  impossible  to  state  positively  the  cause 
of  death.  Held,  that  a  verdict  of  guilty  would  not 
be  disturbed.— State  v.  Lucy,  (Minn.)  607. 

Insanity  as  a  defense. 

8.  On  a  trial  for  murder,  there  being  evidence  of 
insanity  and  drunkenness,  and  also  of  an  injury  to 
defendant's  bead  in  childhood,  the  court  chai^red 
that  intoxication,  resulting  in  the  total  or  partial 
suspension  of  or  interference  with  the  normal  ex- 
ercise of  brain  function,  is  voluntary  madness, 
and  if  he  be  a  person  who,  while  sotier,  Is  sane, 
this  condition  does  not  relieve  him  from  responsl- 
billtv  for  an  act  which,  committed  by  a  sober  man, 
would  be  a  ciime.  The  court  refused  to  instruct 
that  if  a  man,  by  drunkenness,  brings  on  a  disease 
causing  such  madness  as,  if  produced  in  any  other 
way,  would  relieve  him  from  responsibilitv,  he  is 
not  criminally  responsible;  and  that  if  defendant 
was  insane  from  causes  proved  to  have  affected 
the  mind,  combined  with  voluntary  drinking,  be 
was  not  guilty,  though  the  insanity  would  proba- 
bly not  have  existed  Dut  for  the  drinking.  Held, 
that  the  rulings  were  misleading,  and  erroneous.— 
Terrill  v.  Stote,  (Wis.)  243.* 

4.  Defendant  cannot  complain  of  an  instruction 
that,  if  the  jury  find  beyond  a  reasonable  doubt  that 
at  the  time  of  the  offense  charged  he  had  a  suftl- 
cient  degree  of  reason  to  distinguish  between  moral 
good  and  evil,  then  he  Is  responsible  for  bis  acts; 
but  If  he  acted  under  an  Irresistible  Impulse,  and 
was  unable  to  distinguish  bet  ween  rtghtand  wrong, 
then  he  should  be  acquitted.— Burgo  t.  State, 
(NebOTOl. 

5.  where  the  opinion  of  an  expert  is  sought  up- 
on the  question  of  the  insanity  of  the  accused,  the 
hypothetical  questions  to  such  expert  must  be  so 
framed  as  to  fairly  reflect  the  facts  admitted,  or 
proved  by  other  witnesses.— Id. 

Evidence. 

6.  It  is  not  erroneous  to  permit  a  properly  quali- 
fled  witness  to  express  the  opinion  that  a  blow 
struck  by  defendant  upon  the  side  of  a  house.  Just 
before  the  commencement  of  a  quarrel  between  de- 
fendant and  another  person.  In  which  the  latter 
was  Idlled,  sounded  llkeablowstruclc  with  a  piece 
of  Iron.- State  v.  Lucv,  (Minn.)  697. 

7.  Evidence  as  to  where  defendant  went,  and  his 
conduct  after  his  examination  before  the  coroner's 
jury,  and  before  his  arrest,  is  admissible  on  behalf 
of  the  prosecution.— People  ▼.  Stewart,  iMleh.) 
062. 
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Trial — Instraotions. 

8.  Upon  a  separate  trial  of  appeUant.  who  waa 
Jointly  Indicted  with' two  of  his  brothors  for  mur- 
der, the  testimony  tended  to  show  tbat  both  of  said 
brothers  participated  to  some  extent  In  the  afTray 
leading  up  to  the  murder,  and  that  defendant  was 
the  principal  actor.  At  appellant's  request  the 
court  charged  the  jury  that  if  the  death  was  caused 
by  a  blow  from  a  third  person,  who  of' his  own  vo- 
lition Interfered  In  the  flgrht  after  it  commenced, 
defendant  upon  trial  could  not  be  convicted.  Held, 
that  a  further  charge,  as  a  qualification  to  the  fore- 
going, that  If  the  jury  should  find  that  another  per- 
son struck  the  fatal  blow,  bnt  that  defendant  upon 
trial  aided,  abetted,  or  assisted  in  the  killing  by 
word,  act,  or  deed,  be  could  be  found  guilty  of  the 
offense  charged,  was  not  error. — State  v.  Lucy, 
(Minn.)  697. 

9.  Defendant's  wife  having  been  an  important 
witness  for  the  defense,  the  court  Instructed  that, 
even  though  the  jnry  believed  that  defendant  had 
been  a  base  man,  and  was,  from  motives  of  gain, 
pressing  a  fal»e  charge  against  deceased,  or  even 
that  defendant  and  his  wife  had  conspired  together 
to  extort  money  from  deceased,  cr  tbat  defendant 
was  guilty  of  other  crimes  not  charged  in  the  in- 
dictment, "none  of  such  considerations  will  'war- 
rant you  in  convictingtbe defendant  of  the  charge 
in  this  Indictment,  nor  must  yon  allow  them  to 
have  any  other  consideration  than  as  showing  the 
nnimus  or  motive  of  defendant  towards  deceased, 
and  also  as  affecting  the  credit  which  ought  to  be 
given  to  his  testimony  and  that  of  his  wife,  if  she 

Sartlcipated  in  any  improper  motive  towards  the 
eoeased. "  HeXdy  tbat  the  instruction  was  erro- 
neous and  prejudicial,  as  authorizing  the  jury  to 
consider  the  acts  and  misconduct  of  defendant,  In 
which  the  wife  took  no  part,  as  affecting  her  cred- 
ibility—State  V.  Billings,  (Iowa,)  456. 

10.  'Where  the  evidence  of  defendant  and  another 
witness  tended  to  show  that  the  crime  might  be 
manslaughter,  it  was  error  to  charge  that  the  ver- 
dict should  be  "guilty  or  not  guilty  of  murder  in 
tbe  second  degree. " — People  v.  Hamilton,  (Mich.) 
1181. 

New  trial. 

11.  'Where  defendant  wasoonvleted  of  killing  his 
child,  two  years  old.  by  whippings  occurring  be- 
tween October  and  December,  a  new  trial  should 
have  been  granted  on  afBdavits  of  persons  that 
the  woman  who  had  charge  of  the  child  was  guilty 
of  cruelly  beating  her  during  tbat  time,  in  the  ab- 
sence of  defendant,  and  that  one  of  such  beatings 
was  given  the  child  two  days  before  her  death ; 
such  evidence  being  unknown  to  defendant  until 
after  the  trial.— Id. 

HOBSE  AND  STREET  RATL- 
BOADS. 
KegUgenoe. 

1.  In  an  action  for  damages  resulting  from  a  col- 
lision of  street-cars,  plaintiff  alleged  a  defect  in 
one  of  the  oars.  Held,  that  it  was  error  to  per- 
mit a  witness  to  be  aaked  whether  it  was  not  a 
matter  of  general  knowledge  and  rumor  tbat  the 
car  had  been  on  the  road  ever  slnoe  it  was  bnilt. 
The  testimony  was  not  only  hearsay,  but  irrele- 
vant, as  the  oompany  was  bound  to  furnish  and 
maintain  safe  cars  and  appliances,  whether  old  or 
new.— Wormsdorf  v.  Detroit  City  Ry.  Co.,  (Mich.) 
lOiiO. 

2.  In  an  action  against  a  street-railway  oompany 
for  injuries  alleged  to  have  resulted  from  the  negli- 
gence of  the  company  in  failing  to  furnish  a  suit- 
able team,  testimony  as  to  the  general  reputation 
of  one  of  the  horses,  among  tbe  defendant's  drivers 
and  employes,  for  being  unsafe,  is  admissible  as 
tending  to  sbow  the  negligence  of  defendant  in 
using  him. — Id. 

HUSBAND  AND  WIFB. 

Bee,  also,  Divorce;  Dower;  Bomeatead. 
XTontract  between,  void  for  public  policy,  see  Con- 
tracts, 2. 


ConveyBncea  between,  t/6t  fVauduIent  Convey- 

Curtesy  in  wUe's  Mparate  aatate,  sea  Cintety. 
Husband's  liability  to  support  ohild  after  diyoroe, 

see  Parent  and  CIMd,  i. 
Privileged  oonmranioations,  see  WitnsM»,  i,  5. 
Rights  in  insurance  policies,  see  Znsunnnoe,  M-9B. 

Liabilities  of  wife. 

1.  In  an  action  against  a  wife  to  recover  for 
meat  used  in  keeping  a  restaurant,  it  appeared 
that  the  restaurant  had  been  purchased  by  the  hus- 
band, and  carried  on  in  his  name,  and  that  tiU  ac- 
count was  charged  in  the  surname  of  the  husband 
and  wife.  Hefa.  that  a  verdict  for  the  wife  was 
supported  'by  the  clear  weight  of  evidence. — Jef- 
frey V.  Fleming,  (Neb.)  747. 

Wife's  sepaarate  estate. 

2.  In  replevin  by  a  son  to  raoover  %  horae  st- 
taohed  for  the  debt  of  the  father  it  appeared  that 
tbe  mother  of  plaintiff  had  given  the  norso  to  him, 
and  she  testified  that  she  bad  paid  a  monoy  eon^d- 
eration  for  the  horse,  besides  retoaaing  a  debt 
which  the  vendor  "owed  ns,"  and  tbat  ahe  bad 
worked  hard  for  the  meney  to  pay  for  the  horse. 
selling  everything  that  ebe  oonld  "off  the  place. " 
Held,  such  testimony  being  undented  and  unex- 
plained, that  the  evidence  supported  a  jndemeat 
for  plaintiff.— Callender  v.  Horner,  (Neb.)  747. 

8.  A  wife  signed  a  mortgage  of  land,  and  alao 
certain  ohattel  mortgages,  to  seeuie  debts  of  the 
hnsband  owing  to  C.  On  the  foredoaure  of  the 
ohattel  mortgage,  C.  became  the  purohaaer,  and, 
after  satisfying  his  own  claim,  turned  the  surplus 
over  to  the  wife.  Held,  in  the  absence  of  fraud, 
tbat,  though  the  hiuband  had  listed  the  property 
so  receivwl  by  bis  wife  in  his  own  name  for  as- 
sessment purposes,  the  wife  took  a  good  title  as 
against  attaching  creditor*  of  Hie  husband. — Cal- 
lender V.  Homer,  (Neb.)  74B. 

Estoppel  to  dispute  conveyanoe. 

4.  A  married  woman  wbo,  at  bar  husband's  re- 
quest, ezecntea  and  aoknowledges  a  deed  without 
reading  it,  or  ahowiog  sufBcient  excuse  tor  not 
reading  it,  of  real  property,  knowing  it  to  be  soeh, 
and  who  allows  ber  husband  to  take  it  away  for 
delivery  to  a  pnrohaser,  is  estopped,  as  against  an 
innocent  pnrimaser,  to  assert  Uiat  the  deed  was  in- 
valid beMoaei,  when  she  executed  it,  no  grantee 
was  named  in  it,  or  because  she  did  not  know  that 
the  land  deamibed  in  the  deed  was  her  own. — Dob- 
bin V.  Cordiner,  (Minn.)  870. 

HEtrriage  settlement. 

5.  A  verbal  promise  to  convey  land  in  eonstder- 
ation  of  marriage  is  a  moral  obligation,  the  folfill- 
ment  of  which  is  legal,  except  as  against  crodit- 
ors,  and  does  not  raise  a  presumption  of  f  csad. — 
Manke  v.  Manke,  (Mich.)  958. 

6.  A  man  having  a  iajrge  estate,  who  had  'been 
once  married,  and  who  had  six  children  living,  en- 
tered into  an  antenuptial  contract  prior  to  a  second 
marriage.  He  was  over  70  years  of  age,  and  the  pro- 
posed wife  89  years  of  age.  This  contract  provided 
that  the  wife  should,  upon  his  death,  have  abso- 
lutely one-seventh  of  all  his  estate  in  lieu  of  the  one- 
third  Interest  to  which  by  law  she  would  be  en- 
titled, and  also  that  in  case  the  hnsband  should  sur- 
vive the  wife  the  same  interest  in  his  estate 
should,  upon  his  death,  descend  to  her  heirs  and 
personal  representatives.  Held,  that  the  contract 
was  valid.— Hosford  v.  Hosford,  (Minn.)  lOIS. 

Conveyanoes  between. 

7.  Plaintiff's  husband,  to  prevent  litigation  over 
alimony  in  a  divorce  suit  oontemnlated  by  plain- 
tiff, gave  her  a  certificate  of  deposit  on  a  bank  for 
a  certain  sum,  payable  When  plaintiff  obtained  her 
decree.  The  certificate  was  left  with  the  bank, 
and  the  husband  deposited  part  of  tiie  amount  and 
gave  his  note  for  the  balance.  He  and  his  witf 
afterwards  becaaie  reooaciled,  and  the  wife,  who 
had  obtained  possession  of  the  certificate,  indorsed 
it,  and  it  was  delivered  to  the  bank  and  eaaoaled, 
and  the  husband's  note  'was  also  oencstod.  In  oon- 
sideration  of  plaintiff's  indorsement,  the  husband 
conveyed  to  her  an  interest  in  a  stock  of  goods  to 
the  amount  of  the  aertiflcat&    It  appeared  that  ttaa 
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husband  had  oconpied  plaintllPa  store  building  for 
two  years  without  paying  rent,  and  had  collected 
rents  from  othartenants  of  the  bntldiatr,  and  that 
this  formed  part  of  the  consideration.  Held,  that 
the  consideration  was  sufficient  to  support  the  con- 
veyance, and  that  platntifl  and  her  husband  be- 
came owners  in  common  of  the  stock  of  goods. — 
Tuttle  V.  Campbell,  (Miob.)  394. 

Property  held  in  common — Conveyance. 

8.  A  sale  by  the  husband  of  an  entire  stock  of 
goods  of  which  the  wife  is  joint  owner  is  out  of  the 
usual  course  of  business,  and,  if  made  without  the 
wife's  consent,  passes  no  title  to  her  interest,  and 
it  is  immaterial  that  the  purchasers  did  not  know 
of  such  interest. — Id. 

Separation  and  maintenance. 

9.  Under  Fub.  Acts  Mich.  1885,  p.  199,  allowine 
the  circTQlt  court  to  decree  to  a  wife  whose  husband 
has  deserted  her  "snch  proportion  of  his  earnings, 
income,  or  revenue  as  the  court  may  determine  in 
its  discretion,"  an  allowance  of  two  dollars  per 
'week  is  large  enough,  where  defendant  has  noth- 
ing but  his  monthly  earnings  as  an  employ^  of  a 
fire  department,  and  a  small  sum  saved  from  such 
eai-nlnga  since  tne  separaticm. — Roasell  ▼.  Russell, 
(Mich.)  98S. 

Impaneling  Jury. 

ties  Jury,  1, 8. 

IzuproTements. 

See  Ejeetment,  4,  5. 

Compensation  for,  on  cancellation  of  patent,  aee 

Equity,  8. 
Rights  of  occupying  claimant,  see  QuieUng  Title, 

9-Vi. 

Inctiinbrances. 

Covenants  against,  see  Covenanto,  L 

INDEMNITY. 

Construotlon  of  bond. 

1.  A  bond  to  indemnify  a  sherUT  against  a  levy 
on  the  property  of  a  third  person  does  not  cover  a 
levy  on  pi-operty  of  the  judgment  debtor  which  is 
exempt  from  execution. — Evans  v.  Ck>llar,  (Uicb.) 
957. 

2.  An  assignee  of  a  mortgagee's  ri^t  to  dam- 
ages nnder  an  indemnifying  bond,  given  to  the 
sberifC  for  the  mortgagee's  oenefit  on  the  levy  of 
an  execntion  on  the  mortgaged  goods,  cannot 
maintain  an  action  on  the  bond,  unless  the  mort- 
nge  debt  was  also  assigned  to  him.  Bbok  and 
ROTBBOCK,  JJ.,  dissenting.— Oarretson  v.  Ferrall, 
<Iowa,)  687. 

INDICTMENT  AND  INFORMA- 
TION. 

Of  railroad  company  for  obstmcting  highway,  see 
Highways,  1»-18. 

Particular  crimes,  see  Adultery,  1-8;  Embezzle- 
ment, 1;  Seduction,  9-13. 

form. 

1.  The  name  of  defendant  was  not  repeated  in 
the  commencement  of  an  indictment  after  the  title 
of  the  action,  the  commencement  reading  as  fol- 
lows :  "  State  v.  M. ,  aooused  of  the  crime  of, "  etc. 
Held,  that  the  indictment  waa  not  insufBoient  for 
that  rea8on.—8tate  v.  lionson,  (Minn.)  790. 

Hisnomer. 

2.  Where  a  person  is  called  In  an  Indictment,  in 
describing  the  offense,  by  a  name  other  than  his 
true  name,  but  he  is  known  as  well  by  such  other 
name  as  by  his  true  name,  it  is  not  a  variance. — 
State  V.  Brecht,  (Minn.)  6U2. 

Amendment. 

3.  An  information  for  murder  alleged  the  com- 
mission of  the  crime  nnder  a  videlicet  as  on  De- 
cember 4th,  on  which  charge  the  examination  was 


made  before  the  magistrate.  The  proof,  as  In  the 
preliminary  examination,  showed  that  the  child 
alleged  to  have  been  murdered  died  December  7th. 
After  the  jury  was  impaneled  the  court  allowed 
the  information  to  be  amended  hy  changing  tho 
date  to  the  7th,  to  agree  with  the  proof  to  be  of- 
fered. Held,  that  under  How.  St.  Mich.  $$  9528, 
9594,  9587,  allowing  the  amendment  of  indictmenta 
in  matters  of  form  and  in  cases  of  variance  where 
no  rights  of  the  defendant  are  prejudiced  thereby, 
the  amendment  was  properly  allowed. — People  v. 
Hamilton,  (Mich.)  1131. 

INPANOY. 

Joinder  in  fraudulent  conveyance,  right  to  recover 

"  property,  see  Fmudulent  (Jnnvcynnces,  9. 

Liability  of  father  for  support  of  child  after  di- 
vorce, see  Paret\t  and  Chiid,  4. 

Partition  of  land  of  non-resident  infants,  sea  Par- 
tition, 8. 

Contrasts — Batifioatlon. 

1.  A  married  woman,  a  minor,  bought  land,  as- 
suming two  mortgages  thereon  as  part  of  the  pur- 
chase price.  A  year  later  she  procured  a  loan  se- 
cured by  mortgage  on  the  land  from  one  L.  to  pay 
off  the  prior  incumbrances.  She  afterwards  sold 
the  land,  conveying  by  warranty  deed,  "subject  to 
a  certain  mortgage"  to  L.  After  coming  of  age 
she  executed  a  quitclaim  deed  to  one  P.  A  few 
months  later,  Qirer  a  year  after  ooming  of  age,  she 
asecuted  a  warranty  deed  to  P.,  "expressly  revok- 
ing all  former  deeds  and  mortgages  made  by  ma 
before  I  became  of  age. "  Held,  in  a  suit  by  U  to 
foreclose  his  mortgage,  that  P.,  having  taken  un- 
der the  quitclaim,  with  record  notioa,  and  the 
minor  never  having  repudiated  the  purchase,  but 
having  dealt  with  the  title  as  owner  after  coming 
of  ago,  and  the  transaction  having  t>een  for  her 
benefit,  the  mortgage  was  ratified  by  her  acquies- 
cence for  more  taan  one  year  after  reaohfng  ma- 
jority.— Langdon  v.  Clayson,  (Mich.)  805. 

Action  by  infant. 

2.  Under  Hev.  St.  Wis.  {  IIM,  provUUog  that 
the  lands  of  minors  sold  for  taxes  may  be  redeemed 
at  any  time  before  coming  of  age,  and  during  one 
year  afterwards,  a  minor  may  sue  for  partition 
and  to  quiet  title  to  lands  sold  for  taxes  wh^re  he 
asks  for  relief  on  condition  of  paying  into  oourt 
the  amonnt  neoeasary  to  redeem,  and  pays  such 
amount  into  the  office  of  tbe  county  clerk.— Tuck- 
er V.  Whittlesey,  (Wis.)  101. 

Next  flciend. 

8.  An  infant,  by  his  next  friend,  may  maintain, 
during  infancy,  an  action  for  property  which  he 
owned  jointly  with  his  father,  and  which  he  has 
conveyed  by  uniting  with  his  father  In  a  bill  of 
sale  in  fraud  of  the  father's  creditors. — Blooming- 
dale  V.  Chittenden,  (Mich.)  166. 

4.  Plaintiffs  sued  defendant  In  a  Justice's  court 
for  lal>or performed  on  ajoint  hiring,  and  obtained 
judgment  by  default.  Defendant  appealed,  and 
upon  the  trial  in  the  drcuit  court  it  appeared  from 
the  cross-examination  of  one  of  the  plaiutiSs  that 
the  other  was  a  minor  under  17  years  of  age.  De- 
fendant moved  for  a  nonsuit  on  the  ground  that 
no  next  friend  had  been  wpolnted  before  com- 
mencemeut  of  the  action.  Bad,  that  It  was  prop- 
er for  the  court  to  overrule  the  motion,  and  ap- 
point the  other  plaintiff  as  next  friend. — ^M^on- 
aid  V.  Weir,  (Mich.)  1114. 

INJ  UNCTION. 

See,  also,  Eminent  Domain,  81,  88. 

Against  collection  of  erroneous  tax,  see  Toaxttton.' 

17-19. 
selling  liquor,  see  Intoxleatlna  Llguori,  80- 

85. 

Remedy  st  law. 

1.  One  of  the  complainants,  who  were  partners, 
gave  his  individnal  notes  to  a  firm  debtor,  for  pay- 
ments to  him  individually  made  by  the  latter,  who 
claimed  that  he  owed  ttie  Urm  nothing,  under  an 
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arrangement  whereby  tbe  notes  were  to  be  held 
by  the  debtor  against  the  individual  partner  in 
case,  on  final  settlement,  nothing  was  found  due 
by  him  to  the  firm.  Held,  that  the  firm  could  not 
enjoin  a  third  person,  who  held  the  notes,  from 
bringing  an  action  thereon,  as  the  firm's  remedy 
was  at  law,  by  way  of  set-off,  and  there  was  no 
mutuality  of  contract  between  the  parties  to  such 
suit.— Dewey  v.  Billings,  (Mich.)  1077. 

Rights  enforced  and  wrongs  preTented. 

2.  The  fact  that  the  title  to  a  lot  on  which  the 
common  council  of  a  city  has  determined  to  bnild 
a  city  hall  Is  defective  affords  no  ground  for  an 
injunction  to  restrain  the  building  on  such  lot,  at 
the  suit  of  plaintiff,  who  alleges  that  the  cit;  con- 
tracted to  erect  the  city  hall  on  a  lot  conveyed  by 
plaintiff  to  the  city.— Kendall  v.  Prey,  (Wis.)  466. 

Pleading. 

3.  Where  the  allegations  of  the  petition  did  not 
entitle  the  plaintiff  therein  to  any  relief  but  in- 
junction, tbe  fact  that  there  was  an  additional 
prayer  for  "such  other  and  further  relief  as, "  etc, 
did  not  change  the  action  so  as  to  make  the  injunc- 
tion only  an  auxiliary  to  the  other  relief.— Thomas 
V.  MoDaneld,  (Iowa,)  801. 

Permanent  iigunction — When  granted. 

4.  Where  the  findings  of  the  court,  aa  shown  by 
Its  decree,  warrant  a  permanent  injunction,  its  re- 
fusal to  grant  such  injunction  is  reversible  error. 
—Farley  v.  O'Malley,  (Iowa,)  485. 

Action  on  bond — Attorney's  fees. 

5.  Where  injunction  is  the  only  relief  sought  In 
an  action,  the  party  enjoined  is  entitled,  in  a  suit 
on  the  injnnctfon  Ixind,  to  recover  for  attorney's 
fees  necessarily  incurred  in  answering  and  de- 
fending the  action  on  the  merits.— Thomas  v. 
McDaneld,  (Iowa,)  801;  Lansley  v.  Nietert,  (Iowa,) 
635. 

In  Pais. 

Bee  Eitoppei,  iMk 

INSANITY. 

As  a  defense  to  tiomicide,  see  Hmntclde,  9-S. 
Suicide  by  insane  person,  see  Insurance,  81-23. 
Testifying  against  insane  person's  interest,   see 
Witness,  11. 

Evidianoe. 

.In  an  action  to  cancel  a  deed  on  the  gronnd  of  the 
iusanlty  of  the  grantor,  It  appeared  that  the  con- 
side  ration  was  somewhat  less  than  the  true  value 
of  the  land,  and  at  the  time  of  the  conveyance  the 
grantor  was  in  a  troubled  state  of  mind  on  account 
of  domestic  misfortunes  and  debts.  But  he  was  a 
capable  mechanic  and  had  given  general  satisfac- 
tion in  his  business  of  carpenter  and  millwright. 
Held,  that  i  finding  that  he  was  not  insane  at  the 
time  of  the  conveyance  was  sustained  by  the  proof. 
-De  Witt  T.  Mattison,  (Neb.)  742. 

INSOLVENCY. 

See,  also,  Asstgnment  for  Benefit  of  Creditors; 
Receivers,  1. 

Preference. 

The  bolder  of  a  wheat  ticket  or  receipt  issued  by 
a  warehouseman  who  has  become  insolvent  is  a 
creditor,  within  the  spirit  and  meaning  of  the 
Minnesota  insolvency  law,  (Oen.  Laws  1881,  c. 
148,)  providing  that  conveyances  made  or  securi- 
ties given  in  contemplation  of  insolvency,  with  a 
view  of  giving  a  preference  to  any  creditor  upon 
a  pre-existing  debt,  shall  be  void  as  to  all  creditors 
receiving  the  same  who  shall  have  reasonable 
cause  to  oelieve  that  such  debtor  was  insolvent. — 
Daniels  t.  Palmer,  (Minn.)  855. 

Instructions. 

See  Criminal  Law,  18-23;  TrUtl,  15-aO. 

Insulting  Language. 

See  Breach  of  the  Peace. 


INST7SAN0B. 

Ref ormatioB  of  policy  after  loM,  see  Equity,  t. 

Conditions  of  policy. 

1.  Plaintiff  insured  his  dwelling-house,  which 
was  occupied  by  a  tenant,  and  uterwarda  con- 
tracted to  exchange  the  property,  and  requaateii 
his  tenant  to  move  into  the  house  which  he  ob- 
tained by  the  exchange.  The  tenant  left  tlie  in- 
sured house  in  the  evening,  not  intending  to  rettin» 
to  occupy  it,  and  leaving  only  a  few  articles  of 
trumpei7.  There  was  no  evidence  that  plaintitT 
intended  to  put  a  new  tenant  into  the  houae  or  to 
occupy  it  himself,  or  that  any  one  intended  to  oc- 
cupy it.  The  tenant  left  the  Icey  in  the  door,  and 
carpenters  commenced  extensive  repaira  on  the- 
house  for  the  person  who  obtained  it  by  excliange. 
The  house  was  burned  about  midnight  of  the  aame 
night  that  the  tenant  left  it.  Held,  that  the  house 
was  "vacant  and  unoccupied"  within  the  meaning 
of  a  clause  in  the  policy  avoiding  liability  for  va- 
cant and  unoccupied  buildings.— Snyder  v.  Fire- 
man's Fund  Ins.  Co.,  (Iowa,)  t>30. 

2.  A  clause  in  an  insurance  policy  reading,  "no 
liability  shall  exist  under  this  policy  for  lose  OD 
any  vacant  and  unoccupied  building,  unless  con- 
sent for  sucn  vacancy  or  unoccupancy  be  hereoa 
indorsed, "  is  not  limited  to  vacancy  at  the  date  of 
the  policy,  bnt  refers  as  well  to  buildinga  becom- 
ing vacant  or  unoccupied  after  the  poliqy  ia  issued. 

3.  Where,  in  an  action  on  an  Insurance  policy. 
the  jury  are  instructed  that,  under  the  terms  of  the- 
policy,  the  plaintiff  cannot  recover,  unlesa  his  in- 
terest in  the  property  insured  was  that  of  entire, 
unconditional,  and  sole  ownership,  for  the  use  and 
benefit  of  himself,  and  the  plaintiff  makes  aflSda- 
vit  that  he  held  the  property  simply  as  collateral 
security  for  a  debt  owing  to  him  by  D.,  a  verdict, 
for  the  plaintiff,  iMsed  on  findings  that  he  waa  the 
absolute  owner  of  the  property,  should  be  set. 
aside,  the  plaintiff  not  having  attempted  to  ezplaiit 
away  the  effect  of  such  affidavit,  although  D.  tea- 
tifled  that  he  had  sold  the  property  to  plaintiff. — 
Henning  v.  Western  Assurance  0>.,  Qowo,)  308. 

4.  A  policy  of  insurance  on  plaintiff's  property, 
dated  September  18, 1886,  for  three  years,  provided 
that  it  should  l>e  void  "if  proceedings  to  ioreolofi& 
any  lien  shall  be  commenced  in  any  way,  or  notica 
thereof  shall  be  given. "  Defendant's  aigent  waa,. 
at  the  time,  fuUy  informed  of  a  mortgage  on  ttie- 
premises,  and  he  made  the  insuranoe  payable  to 
the  mortgagee,  as  his  interest  might  appear,  but 
the  clause  was  accidentally  omitted  from  the  pol- 
icy. The  mortgage  waa  then  overdue,  and  a  suit 
to  foreoloae  was  begun  August  2S,  1887,  and  a  de- 
cree rendered  in  September,  1887,  for  a  sale  after 
September  1, 1888.  The  loss  occurred  April  4, 1SS8. 
field,  that  defendant  was  liable  on  tbe  policy. — 
But!  v.  Ohio  Farmers'  Mut.  Ins.  Co.,  (Midi.)  1119. 

5.  A  policy  on  a  bam  and  the  hay  therein  pro- 
vided that  it  should  be  void  if,  without  the  consent, 
of  the  secretary,  the  risk  should  be  increased  in  any 
manner, — with  certain  immaterial  exceptions, — or 
the  property  sold,  or  any  change  made  in  the  title, 
or  if  the  property  should  be  rncuml>er«d  or  used 
for  purposes  other  than  stated.  HeXA,  that  a. 
change  In  the  title  or  use  of  the  premises,  or  in 
the  Incumbrance,  would  not  amount  to  a  breach  of 
the  condition,  unless  the  risk  was  thereby  in- 
creased, or  the  security  decreased. — ^Ruaseli  v.  Ce- 
dar Rapids  Ins.  Co.,  (Iowa,)  664. 

6.  The  uncontroverted  testimony,  in  an  acUoa 
on  the  policy,  showed  that  the  amount  of  the  in- 
oumbrance  had  been  lessened;  but,  by  a  sale  of 
part  of  the  lands  and  a  renewal  of  the  Incnmbtsnce 
on  the  lands  unsold,  there  was,  in  fact,  an  increase 
as  to  them;  that  the  insured  had  purchased  other 
lands,  but  that  her  interest  therein  was  not  equiv- 
alent to  her  interest  in  the  lands  sold.  Held  that, 
as  an  increase  in  the  incumbrance  and  a  decrease 
in  the  security  were  clearly  shown,  a  motion  to 
direct  a  verdict  for  defendant  should  have  been 
granted. — Id. 

7.  Notice  to  an  agent  who  had  no  authority  to  ap- 
prove, modify,  or  reject  applications,  or  to  waive 
any  c-ouditious  in  the  policy,  was  not  notice  to  the 
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other  InsnraQoe. 

8.  Defendant  insured  plaintUFs  honse  by  a  policy 
containing  a  Btipulatlon  tbat  it  should  be  void  if 
there  were  or  should  be  taken  any  other  insurance 
thereon,  without  defendant's  consent  written 
thei-eon.  Another  clause  limited  the  power  ot 
chanKing  the  contract,  or  of  granting  additional 
privileges,  to  the  defendant's  managers.  Plain- 
tiff had  insurance  at  the  time  of  taking  out  said 
policy,  of  which  the  local  agent  was  aware,  and, 
without  consulting  the  latter  or  the  managers, 
took  additional  insurance,  after  which  her  agent 
informed  the  local  agent  of  that  fact,  and  asked 
him  which  one  of  them  should  inform  defendant. 
The  agent  then  promised  to  notify  his  company. 
The  loss  occurred  without  any  consent  by  the  man- 
agers to  the  additional  insurance,  and  before  any 
more  premiums  were  paid  to  defendant.  Held, 
that  the  court  properly  directed  a  verdict  for  de- 
fendant, there  being  no  evidence  of  any  valid  con- 
sent to  the  additional  insurance. — Zimmerman  v. 
Home  Ids.  Co.,  (Iowa,>  462. 

'J.  Tlie  stipulation  against  other  Insurance  would 
be  broken,  and  the  policy  avoided,  though  at  the 
time  it  was  issued  there  was  insurance  on  the 
property  in  excess  of  the  limit  fixed  by  the  policy; 
It  being  understood  by  the  parties  that  one  of  the 
prior  policies  was  to  be  canceled,  which  was  not 
done,  owing  to  the  unwillingness  of  the  company 
issuing  it. — Id. 
Waiver. 

10.  A  condition  of  a  policy  against  inoambrances 
is  waived  where  the  assured  informed  the  com- 
pany's agent  of  such  incumbrances,  and  the  agent 
wrote  the  application,  which  stated  that  there 
were  no  incumbrances,  and  the  assured  signed  it 
at  his  request,  and  the  agent  stated  in  the  applica- 
tion that  he  had  inspected  the  property,  and  rec- 
ommended the  risk  as  free  from  all  moral  or  finan- 
cial hazard,  and  was  satisfied  that  the  answers 
were  correct.— Reiner  v.  Dwelling-House  Ins.  Ck)., 
(Wis.ia08.* 

11.  Where  a  letter  by  the  general  agent  of  the 
company  to  the  husband  of  the  assured,  written 
after  being  Informed  of  the  existence  of  incum- 
brances, recognizes  the  policy  as  subsisting,  and 
invites  proofs  of  loss,  which  are  furnished  ac- 
cordingly, the  company  is  estopped  from  asserting 
the  original  invalidity  of  the  policy  by  reason  of 
such  incumbrances.— Id. 

13.  An  attempted  restriction  of  the  power  of  the 
company  or  its  eeneral  officers  or  agents,  acting 
within  the  scope  of  their  general  authority,  sub- 
sequently to  modify  the  contract  so  as  to  extend 
the  time" for  filing  proofs  of  loss,  except  by  a  writ- 
ten waiver  in  express  terms,  signed  by  the  presi- 
dent or  secretary,  is  ineffectual,  especially  in  the 
case  of  a  foreign  company. — Id. 

13.  Insured,  who  bad  been  in  default  in  pay- 
ment ot  installments  for  some  time,  sent  an  agent 
with  the  amount  to  make  payment,  after  the  prop- 
erty had  been  destroyed.  To  the  question  of  the 
company's  agent  as  to  whether  there  had  been  a 
loss,  he  replied  that  there  had  been  none  that  he 
knew  of.  When  the  money  was  forwarded  to  the 
company  it  returned  It  to  the  insured.  Held,  that 
there  was  no  evidence  of  a  waiver  ot  a  oondition 
avoiding  the  policy  for  non-payment  ot  premium. 
— MoMartin  v.  Continental  Ins.  Ca,  (Uinn.)  S3i. 

Proof  and  payment  of  losa. 

14.  A  letter  written  by  the  secretary  of  an  insur- 
ance company  to  a  policy-holder,  who  claims  to 
have  suffered  a  loss  within  the  terms  of  the  policy. 
In  which  the  secretary  says  that  after  investiga- 
tion he  considers  the  claim  invalid,  but  that  the 
insured  may  reopen  the  matter  and  make  proofs  of 
loss,  and  in  which  he  specifies  the  facts  which  the 
insured  must  establish,  does  not  show  a  waiver  ot 
proofs  of  loss,  such  letter  being  written  before  the 
time  for  making  proofs  has  expired. —Walsh  v. 
Des  Moines  Ins.  Co.,  (Iowa,)  884.* 

Agents. 

1.5.  Under  Rev.  St.  Wis.  {  1977,  providing  that 
whoever  solicits  insurance  for,  or  transmits  an  ap- 


iransacLing  any  ousiness  lor  me  company,  is  an 
agent  for  certain  purposes,  where  the  agent  has- 
secured  a  contract  of  insurance  and  the  premium, 
he  can  waive  any  answers  or  stipulations  as  to  the 
condition  of  the  property  or  existence  of  incum- 
brances of  which  ne  knows,  though  the  policy  pro- 
vides that  the  company  shall  not  De  bound  by  any 
act  or  statement  made  to  or  by  the  agent,  unless, 
inserted  therein,  and  the  company  cannot  allege 
that  under  the  contract  the  agent  was  not  author- 
ized to  make  contracts  or  issue  policies,  but  was 
authorized  merely  to  receive  and  forward  applica- 
tions.— Reiner  v.  Dwelling-House  Ins.  Co.,  (Wis.) 
208. 

Actions  on  policies. 

10.  In  an  action  on  a  policy,  the  admission  ot 
evidence  of  the  amount  of  clothing  usually  pos-  . 
sessed  by  Belgian  families,  such  evidence  relating 
to  the  standing  and  condition  of  a  class  of  persons 
to  which  plaintiff  belongs,  and  to  a  matter  on  which 
the  evidence  Is  undisputed,  Is  not  material  error. 
—Id. 

17.  Where  defendant's  agents  believed  the  loss 
to  have  resulted  from  the  intentional  misconduct 
ot  plaintiff  or  some  of  her  family,  and  the  defense 
was  based  in  part  thereon,  and  the  jury  found  tbat 
such  was  not  the  fact,  and  that  the  proofs  of  loss, 
were  made  in  good  faith,  the  judgment  should  not 
be  disturbed  for  mere  technical  exceptions,  not 
affecting  defendant's  substantial  rights. — Id. 

18.  Expert  insurance  men  may  give  their  opinioa 
as  to  whether  a  certain  use  of  the  premises  in- 
creases the  risk.- Russell  v.  Cedar  Rapids  Ins. 
Co.,  (Iowa,)  S54. 

19.  But  it  is  proper  to  refuse  to  permit  them  to. 
testify  to  the  classification  of  auch  use  made  by 
insurance  companies,  where  a  book  showing  such, 
classification  is  offered,  as  it  is  the  best  evidence. 
—Id. 

20.  A  book  was  produced  and  Identified  by  a  wit- 
ness as  the  rules  of  the  "Iowa  Board  of  Underwrit- 
ers, "  showing  rates  of  premiums  for  Iowa,  and  h& 
testified  that  the  "Board  of  Underwriters "  was  an 
organization  of  insurance  men,  representing  the 
various  companies  authorized  to  do  business  ia 
Iowa.  Held,  that  the  preliminary  proofs  were  not 
sufficient  to  entitle  the  defendant  to  introduce  the 
parts  of  the  book  showing  the  classification  of 
risks  similar  to  the  one  in  controversy. — Id. 

Accident  Insurance. 

21.  An  accident  insurance  policy  covered  Injuries 
resulting  in  death  which  might  happen  to  the 
insured  through  external,  violent,  and  accidental 
means,  providing,  however,  that  the  insurance 
should  not  extend  to  any  bodily  injury  happening 
directly  or  indirectly  in  consequence  of  bodily  in- 
firmities or  disease,  and  that  no  claim  should  be 
made  where  death  was  caused  by  suicide.  Held, 
where  the  insured  killed  himself,  while  insane,, 
and  not  conscious  of  what  he  was  doing,  tbat  sucli 
act  was  not  suicide  within  the  meaning  of  the  pol- 
icy, nor  was  it  within  the  exception  made  in  case 
of  death  resulting  from  bodily  disease.— Blackstone 
V.  Standard  Life  &  Accident  Ins.  Co.,  (Mich.)  150.* 

22.  There  was  evidence  that  the  insured  was  ot 
a  genial  disposition,  of  good  education,  pleasantly 
situated,  so  far  as  bis  domestic  relations  were  con- 
cerned, aad  in  fair  circumstances  finauuially.  Up 
to  within  a  few  weeks  of  his  death  he  had  been  in 
full  health  and  vigor,  but  about  that  time  a  change 
was  noticed  in  him  by  his  family.  He  was  moody 
and  nervous,  desired  to  bo  alone,  could  not  sleep- 
nights,  complained  of  a  pain  in  his  head,  and 
looked  haggard  and  sick.  On  going  away  from 
home  on  business  strangers  remarked  upon  his  ap- 
pearance, and  he  kept  aloof  from  other  men,  and 
could  not  concentrate  his  attention  upon  the  busi- 
ness In  hand.  Held,  that  there  was  evidence  to  go 
to  thejury  on  the  question  of  his  insanity. — Id. 

28.  Evidence  that  some  20  years  before  the  issu- 
ance of  the  policy  the  insured  had  been  insane,  was 
properly  excluded,  there  being  no  evidence  tend- 
ing to  show  that  he  was  not  sane  at  the  time  the 
policy  was  issued,  nor  that  he  had  bad  any  mental 
trouble  for  a  period  of  '20  years.  ^Id. 
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34.  Plaintiff's  hnsband  was  the  employ*  of  a  rail- 
road company,  and  took  frnm  defendnnt  an  acci- 
dent insurance  policy,  payable  to  plaintiff,  provid- 
ing for  the  payment  or  the  premium  by  an  order 
on  the  company.  The  order  directed  the  payment 
of  five  dollars  out  of  each  month's  salary  for  five 
months,  and  from  it  and  the  express  provisions  of 
the  policy  it  appeared  that  each  sum  of  five  dollars 
was  to  pay  for  insurance  for  a  given  number  of 
months,  the  whole  being  for  one  year;  but  it  was 
stipulated  that  each  payment  was  to  be  applied  only 
to  tbe  corresponding  Insurance  period,  and  that  all 
claims  for  injuries  sustained  during  any  period 
for  which  the  premium  had  not  actually  been  paid 
should  be  forfeited  to  the  defendant  company. 
The  order  was  forwarded  to  the  railroad  company, 
and,  though  not  accepted,  was  retained  as  a  vouch- 
er. The  first  payment  was  made,  but  the  second 
waa  not,  and  the  insured  drew  his  whole  earnings 
for  that  month,  and  the  payment  for  the  second 
period  was  neiver  made.  I'he  insured,  during  that 
period,  wrote  to  defendant  to  canuel  the  policy,  as 
'  a«  did  not  wish  to  keep  it.  No  further  attempt  was 
made  to  collect  the  premium,  though  the  poli^ 
was  never  canceled,  and  later  on,  in  that  period, 
the  insured  was  killed.  Soma  virages  were  due 
him  at  his  death  from  the' company  for  the  month 
following  the  one  out  of  tbe  salary  for  which  he 
had  directed  the  second  payment  made,  but  plain- 
tiff ooUected  them.  Held,  that  deceased  vras  not 
insured  for  the  period  in  which  he  was  killed,  as 
the  order  to  the  railroad  company  did  not,  under 
the  circumstances,  amount  to  a  payment  of  the 
premium.— MoMahon  y.  Travelers'  Ins.  Ca,  (Iowa,) 
179t 

25.  The  insured,  having  directed  the  cancellation 
of  the  policy,  and  drawn  tbe  wages  intended  to  be 
applied  in  payment  of  tito premium  therefor,  knew 
the  railroad  company  had  not  paid  it,  and  notice 
to  him  of  its  failoreto  do  so  was  not  required. — Id. 

26.  Nor  would  tbe  failure  to  cancel  the  policy  and 
retnm  the  order  effect  a  waiver  of  defendant's 
right  to  insist  on  the  forfeiture  of  ttie  poliisy,  as 
\ty  its  terms  it  was  only  to  be  in  force  during  the 
period*  for  which  tbe  premiums  should  be  paid,  and 
the  deoeaeed  had  the  right  to  pay  for  later  periods, 
and  thns  put  it  in  force  again.— Id. 

37.  A  contract  of  life  and  accident  insurance  ex- 
cepted from  the  risks  covered  by  it  injuries  result- 
ing from  being  upon  the  platform  of  moving  oars, 
or  from  attempting  to  enter  or  leave  such  cars  in 
motion;  this  exception  not  being  applicable,  how- 
ever, to  the  exposure  of  railway  employes  in  the 
performance  of  their  duty.  The  assured,  a  shop- 
hand  of  a  railwav  company,  while  being  carried 
homeward  from  the  shop  at  tbe  close  of  the  day's 
work,  upon  one  of  the  company's  trains,  went  out 
upon  the  platform  while  the  train  was  in  motion. 
Intending  to  get  off  when  it  should  stop,  for  the 
pnrpose  of  crossing  over,  by  a  switch,  to  another 
tracK.  He  was  thrown  off,  and  killed.  Held,  that 
the  case  wasMrithin  the  exception,  and  the  insurer 
was  not  liable.— Hull  v.  Equitable  Accident  Ass'n, 
(Minn.)  986. 

Mutual  fire  oompanies. 

28.  Sess.  Laws  Mich,  1873 ,  act  No.  83,  relating 
to  the  incorporation  and  dissolution  of  mutual  fire 
insurance  companies,  (section  17,)  provides  t'hat 
the  receiver  "shall  assess,  upon  all  of  the  members 
and  persons  insured  in  such  company,  such  sums 
of  money  as  will  in  tbe  aggregate  be  snfllcient  to 
pay  all  the  losses  and  liabUities  of  said  company, " 
etc.  Held  that,  as  some  of  the  assessments  may 
reasonably  be  expected  to  prove  nnoollectible,  the 
receiver  may  make  the  aggregate  assessment  large 
enough  to  cover  all  such  probable  deficiencies,  and 
an  assessment  of  950,000,  to  meet  indebtedness  of 
t25,0O0jCannot  be  said  to  be  unreasonably  exces- 
sive.—Wardle  V.  Townsend,  (Mich.)  950. 

'i9.  The  act  makes  tbe  receiver's  assessment 
nrlmn  facie  evidence  of  its  validity;  but,  where  it 
IS  made  by  the  receiver  ex  parte,  defendant  may 
rebut  the  presumption,  by  showing  that  the  amount 
is  unreusonubly  in  excess  of  the  indebtedness. — Id. 

30.  How.  St.  Mich.  S  8964,  subd.  5,  provides  that 
a  defendant  in  the  circuit  court  shall  recover  costs 
f  the  judgment  against  him  is  for  less  than  tlOO. 


Section  43fl!t  avthorlzes  tbe  reoriver  of  an  InaoTrent 
mutual  insurance  com]>any  to  sue  the  members  in 
the  circuit  courton  their  tialiue  to  pay  aaeessneDU 
made  by  him,  and  in  such  suit  tbe  assessment  shall 
be  prima  facie  evidenoe  of  the  re^larity  of  tbe 
proceedings  "and  of  the  receiver's  ngbt  to  recover 
therein  the  amount  assessed,  with  costs. "  Held, 
that  the  receiver  is  entitled  to  costs  in  such  cases, 
though  the  judgment  be  for  less  than  tlOO.  Fol- 
lowing Bacon  v.  Clyue,  38  N.  W.  Rep.  807.— Id. 

Mutual  benefit  insurance. 

•SI.  Plaintiff  had  a  policy  in  a  mutual  benefit  as- 
sociation, payable  at  her  death  to  her  heirs,  or  to 
herself,  if  living  and  a  member  in  good  standing 
at  a  fixed  time^nd  had  paid  her  admission  fee  and 
assessments.  Defendants  were  the  directors  of 
the  association,  and  dissolved  the  corporation  by 
consolidating  it  with  another,  to  which  it  attempt- 
ed to  turn  over  its  insurance.  The  latter  corpora- 
tion refused  to  issue  a  policy  to  plaintiff  in  lieu  of 
the  one  held  by  her,  alleging  that  she  bad  oon- 
tracted  a  disease  rendering  her  uninsurable.  Code 
Iowa,  ii  1071, 1072,  provide  that  intentional  fraud 
by  persons  having  the  management  of  a  corpora- 
tion, such  as  the  dlrerslon  of  the  assets  from  their 
proper  uses,  whereby  insufflclent  funds  remain  to 
meet  its  liabilities,  will  constitute  a  cause  of  action 
in  favor  of  any  person  injured  thereby.  Held,  un- 
der said  statute,  the  plaintiff  oonld  recover  for  the 
damages  sustained  by  reason  of  the  consolidation, 
which  would  be  measured  by  the  amount  she  bad 
paid  into  the  association. — Grayson  v.  Willougfaby. 
(lowaj  591. 

82.  The  application  for  insurance  to  the  company 
with  which  the  defunct  corporation  was  oonsoli- 
dated  would  not  amount  to  a  ratification  of  the  act 
of  consolidation,  so  as  to  bar  h^  action  for  dam- 
ages.— Id. 

83.  While  the  heirs  apparent  of  the  insured  are 
not  proper  parties  plaintiff  to  an  action  for  such 
damages,  their  joinder  with  bar  is  not  ground  for 
demurrer.— Id. 

34.  Comp.  Laws  Mich.  1871,  o.  M,  under  which 
complainant,  a  mutual  benefit  association,  was  in- 
corporated, permitted  corporations  to  l>e  formed 
"for  the  purpose  of  securing  to  the  families  or 
heirs  of  any  member,  upon  bis  death,  a  certain  sum 
of  money. "  The  articles  of  complainant,  as  origi- 
nally filed,  BO  defined  Its  object.  Held,  that  Vie 
assignment  of  a  policy  by  a  member  of  complain- 
ant to  a  brother  of  the  assignor's  wife,  having  no 
insurable  interest  in  the  life  of  the  assignor,  was 
void. -Lyon  v.  Rolfe,  (Mich.)  lOM.* 

85.  The  rights  of  the  assignee  were  not  strength- 
ened by  amended  articles,  filed  by  oomplainaat.  to 
conform  to  act  No.  1S7  of  Laws  of  18ST,  by  which  the 
object  of  the  corporation  was  stated  to  ds  to  secure 
to  the  family,  heirs,  creditors,  or  other  persons 
having  an  insurable  interest  in  the  life  of  any 
meml^r,  upon  his  or  her  death,  the  payment  of  a 
sum  of  money,  eta — Id.* 

86.  The  policy  provided  that  upon  the  death  of 
the  insured  the  amount  named  should  be  paid  "to 
L.,  her  heirs,  administrators,  or  assigns. "  X>.  was 
the  wife  of  insured,  and  died  before  him.  Hdd 
that,  there  being  no  children  of  the  marriage,  the 
heirs  of  the  husband  were  entitled  to  the  benefit 
of  the  policy,  and  not  the  heirs  of  the  wife. — ^Id. 

Foreign  oompanlea. 

87.  By  the  laws  of  New  Toi%,  inanranoe  oon^ia- 
nies  organized  under  the  laws  of  any  o«her  state 
are  precluded  from  making  in  New  York  more  than 
one  of  certain  kinds  of  insurance.  Uode  Iowa.  ; 
1164,  provides  that"  when  by  the  laws  of  any  other 
state  *  •  •  prohibitions  are  imposed  or  would 
be  imposed  upon  insurance  oompanies  of  this  state 
doing  or  that  might  seek  to  do  business  in  such 
other  state, "  the  law  of  that  state,  as  against  Iowa 
companies,  shall  exist  in  Iowa  as  aguast  the  com- 
panies of  such  state.  Held,  that  In  order  to  en- 
force in  Iowa  the  provisions  of  the  New  York  law 
against  an  insurance  company  of  that  state  doin|r 
business  here,  it  is  not  necessary  that  there  shnulil 
have  been  any  actual  enforcement  of  the  law  in 
New  York  against  Iowa  companies.  The  existence 
of  such  law  IS  sufBcient.— State  v.  Fidelity  Jk  Cas 
ualty  Co.,  (Iowa,)  800. 
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88.  The  fCMSt  that  Iowa  oompanioB,  by  Iowa  laws. 
are  prohibited  from  making  mora  than  one  kind  ol 
imoranoe  in  Iowa,  and  henoe  that  the  New  York 
la-w  doe*  not  dei^  them  anT  right  which  they 
-would  hare  at  home,  is  also  immaterial.  If  New 
Tork  impoMS  any  prohibitions,  the  same  prohibi- 
tions must  be  impooed  in  Iowa  aa  against  New 
'X'ork  companies. — ^Id. 

INTEBEST. 

On  mortgage  debt,  see  Chattel  ISartgaget,  14. 

Contract. 

Defendant  agreed  to  pay  "half  cash,  balance  8 
months,  with  interest  at  10  per  cent,  after  maturi- 
ty, said  account  to  be  settled  by  note  at  A.  on  re- 
ceipt of  goods. "  Beld,  that  defendant  was  liable 
for  interest  only  on  default  of  payment  when  due, 
and  applied  aa  much  to  the  cash  payment  as  to  the 
note ;  and  it  was  not  error  to  allow  10  per  cent,  in- 
terest on  the  whole  sum  after  the  note,  if  given, 
-would  have  matured.— Bradley  v.  Palen,  (£>wa,) 

Interrogratoriee. 

See  Depositicm,  2, 8. 

Interstate  Commerce. 

Importing  liquors  from  another  state,  see  Intoxir 
eating  Liquor*,  1, 3. 

INTpXICATINa  LIQT70BS. 


Refusal  of  oonnoil  to  grant  lioense,  i 
Corjjoratlons,  8-10. 


I  Municipal 


Constitutionality  of  acts. 

1.  Pub.  AcU  Mich.  1887,  No.  818,  imposes  taxes 
on  persons  manufacturing  or  selling  at  wholesale 
or  retail  spirituous  liquors  io  the  state.  It  pro- 
vides that  no  person  paying  a  manufacturer's  tez 
•hall  pay  a  wholesale  dealer's  tax.  A  punishment 
is  also  provided  for  carrying  on  the  business  with- 
out pvp-ing  the  tax,  and  the  criminal  provision  is 
extended  to  clerks,  agents,  etc.  A  wholesale  dealer 
is  defined  to  be  one  who  sells  in  quantities  of  more 
than  three  gallons,  or  more  than  a  doien  quart 
bottles.  Held,  that  the  act  makes  no  discrimina- 
tion between  the  citizens  of  the  state  and  those  of 
other  states,  or  between  local  and  foreign  products, 
and  an  agent  of  a  foreign  manufacturer  is  orimi- 
naUy  liable  for  seUing  within  the  state  imported 
liquors,  in  the  original  packages,  in  quantities  of 
more  than  three  gallons,  without  paying  the 
wholesale  dealer's  tax.— People  v.  Lyng,  (Mich.) 
189* 

2.  The  act  is  not,  as  atfecting  a  foreign  manu- 
facturer selling  at  wholesale  within  the  state,  re- 
pugnant to  Const.  U.  8.  art.  1,  i  8,  granting  to  oon- 
gresg  the  power  to  regulate  Intorsteto  commerce. 
— Id. 

Bevooatlon  of  licenses. 

3.  In  certain  proceedings  of  a  city  council  under 
Gen.  Laws  Neb.  1887,  c  81,  J  28,  to  revoke  relator's 
license  as  a  retail  liquor  dealer,  there  was  no  error 
in  the  refusal  of  the  council  to  postpone  the  inves- 
tigation on  account  of  the  absence  of  relator's  at- 
torney, when  the  application  for  continuance  was 
not  present,  and  there  was  no  showing  that  the 
counsel  could  not  have  been  had.— State  v.  Com- 
mon Council,  (Minn.)  1068. 

4.  Rev.  St.  Wis.  S  1559,  provides  that  If,  on  oom- 
plamt  to  the  common  council  that  a  licensed  liquor 
dealer  has  violated  his  license,  the  council  "shall 
find  the  complaint  to  be  true,  the  license  shall  be 
revoked."  On  a  complaint  to  the  council  that  a 
Uoensed  liquor  dealer  had  sold  intoxicating  liquor 
to  minors,  contrary  to  law,  after  evidence  was  ad- 
duced for  and  against  the  complaint,  the  council 
resolved  that,  "in  view  of  the  evidence  presented, 
the  license  of  the  respondent  be,  and  the  same  is 
iwreby,  revoked. "  Held,  a  sufflcient  finding  that 
the  complaint  was  true,  without  formally  express- 
ing that  fact.— State  v.  City  of  Beloit,  (Wis.)  110. 
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Illegal  Balsa. 

fi.  Oen.  St.  Minn.  1878,  e.  10,  |  4,  designating  as 
unlawful  sales  without  lioense  in  less  quantity 
Uiao  five  gallons,  was  not  repealed  bv  Acte  1887. 
The  statute  still  mokes  such  sales  illegal,  even 
though  the  liquor  be  sold  in  a  corked  bottle,  and 
not  to  be  drank  on  the  premises.— State  v.  Benz, 
(Minn.)  547;  Same  v.  Brackett,  (Kinn.)  648. 

6.  A  wholesale  liquor  dealer  is  not  exempt  from 
the  operation  of  ttiis  law.— Stete  v.  Benz,  (Minn.) 
647. 

7.  A  grocer,  who  sells  such  goods,  is  amenable 
to  the  law  as  well  as  a  saloon-keeper.— State  v. 
Brackett,  (Minn.)  548. 

8.  When  a  liquor  dealer  in  Nebraska  has  a  license 
from  the  city  or  county  in  which  his  store  is  kept, 
he  may  send  out  agents  and  take  orders  in  any 
part  of  the  state  for  goods  to  be  selected  and  for- 
warded from  the  stock  kept  in  such  store,  and  is 
not  required  to  obtain  a  license  from  the  authori- 
ties of  each  city  or  county  in  which  contracts  are 
made  therefor  by  such  agent.— Olllen  v.  Riley, 
(Neb.)  1054. 

B.  When  defendants,  in  a  suit  to  recover  for  liquor 
sold,  plead  that  plaintiffs  were  without  a  license  to 
sell  liquors,  It  is  incumbent  on  them  to  prove  prirrui 
facie  that,  at  the  time  of  such  sales,  the  plaintiffs 
were  without  such  license.— Id. 

Criminal  proseoutlon — ^Frooedure. 

10.  An  information  charging  the  sale  by  a  drug- 
gist of  whisky  "aa  a  beverage"  is  sufflcient  under 
Laws  Mich.  1881,  act  No.  259,  i  18,  making  crimi- 
nal such  a  sale  of  liquor  "to  be  used  as  a  bever- 
age," as  the  word  "beverage"  implies  that  the 
whisky  is  to  be  used  as  a  drink.— People  v.  Hinch- 
man,  fMich.)  1006. 

11.  On  the  trial  of  an  information  against  a  drug- 
gist for  selling  liquor  as  a  beverage,  it  is  prejudi- 
cial error  to  permit  a  witness  for  the  prosecution 
to  testify  that  be  saw  the  alleged  purchaser  of  the 
whisky  afterwards,  aud  on  the  day  on  which  he 
bought  it,  according  to  bis  testimonv,  and  that  he 
had  whisky  which  he  said  he  bought  of  defendant. 
— ^Id. 

12.  Under  a  statute,  permitting  a  sale  by  a  drug- 
gist for  medicinal,  mechanical,  and  sacramental 
purposes,  and  requiring  the  druggist  to  register 
the  amount  and  kind  of  liquor  sold,  the  date  at  and 
purpose  for  which  it  was  sold,  and  the  name  of  the 
purchaser.  If  a  druggist  acts  in  good  faith  in  sell- 
ing the  liquor,  he  may  rely  on  the  statement  of  the 
purchaser  as  to  the  purpose  for  which  it  is  intend- 
ed, unless  circumstences  or  facts  known  to  him 
satisfy  him  that  the  purpose  steted  is  but  a  pre- 
tense; and  he  is  not  required  to  investigate  the 
truth  of  the  purchaser's  statements,  though  the 
latter  be  a  stranger.— People  v.  Hinchman,(Miob.) 
1000. 

13.  An  information  charging  defendant  with  be- 
ing engaged  in  a  business  consisting  in  part  of  the 
sue  of  drugs  and  medicines;  alleging  that  he  had 
not  the  lawful  right  to  sell  as  a  beverage  spirit- 
uous liquors,  and  alleging  sale  of  such  liquor  as  a 
beverage,  by  defendant  to  a  certain  person,— 
charges  an  offense,  under  How.  St.  Mich,  i  2282, 
forbidding  any  druggist,  or  any  one  whose  busi- 
ness consists  in  whole  or  in  part  of  the  sale  of 
drugs  and  medicines,  to  sell  liquors  to  be  used  as  a 
beverage.— People  v.  Qnlnn,  (Mich.)  804. 

14.  Where  the  evidence  shows  that  the  license 
was  granted  to  respondent  himself,  that  he  was 
proprietor  of  the  saloon  where  the  liquor  was  sold 
to  the  minors,  and  waa  then  present,  and  made  no 
effort  to  prevent  the  sale,  he  cannot  object  that 
there  is  no  evidence  that  either  he  or  his  agent 
made  the  unlawful  sale,  though  he  testifies  that  he 
did  not  see  the  sale,  and  had  directed  his  a^nt 
not  to  sell  liquor  to  minors.— Stete  v.  Citv  of  Be- 
loit, (Wis.)  lia 

rines. 

15.  Code  Iowa,  $  1556,  as  amended  by  Aote  21st 
Gen.  Assem.  o.  66,  S  12,  provides  that  lines  and 
coste  assessed  or  judgments  rendered  for  any  vio- 
lation of  the  provisions  of  tho  Code  relating  to  the 
sale  of  intoxicating  liquors  shall  be  a  lien  on  the 
premises  occupied  and  usud  for  the  purpose  with 
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the  knowledge  of  the  owner.  Other  aeotions  of 
the  Coda  provide  that  execution  to  enforce  a  jns- 
tioe's  judgment  can  onlv  iiane  against  peiaonalty ; 
that  a  lien  may  he  obtwiied  on  realty  by  oansing  a 
transcript  to  be  filed  in  the  clerk's  offloeof  thedla- 
trict  court;  and  that  judgments  for  fines  in  crim- 
inal cases  may  be  made  alien  on  realty  in  the  same 
manner  and  with  like  effect  as  in  ciril  action. 
Held,  tltat  a  judgment  of  a  justice  for  a  yiolation 
of  the  liquor  law  is  not  a  Hen  upon  realty  from  its 
rendition,  without  any  further  steps  being  taken, 
and  that  a  proceeding  in  the  district  court,  before 
a  transcript  has  been  filed  therein,  to  sab^t  the 

£  remises  to  sale,  cannot  be  maintained. — State  v. 
tcCuUoch,  (Iowa,)  867. 

Criminal  prosecution — Costs. 

Ifi.  Under  Code  Iowa,  S 1546,  providing  that,  when 
intoxicatiD^  liquor  is  taken  on  a  search-warrant, 
and  no  one  is  made  defendant,  the  costs  shall  be 
paid  as  in  criminal  cases  where  the  prosecution 
fails,  a  justice  issuing  such  process  can  recover 
fees  therefor  a$rainst  the  county,  though  no  llauors 
were  found,  following  40  N.  W.  Rep.  108.-4}ar- 
rett  V.  Polk  County,  (Iowa,)  618. 

17.  Code  Iowa,  $  l.'iGl,  provides  thatpeace-ofScers 
shall  see  that  the  provisions  of  tho  chapter  rrelat- 
ing  to  sale  of  intoxicating  liquors)  are  enforced, 
aud  shall  in  certain  cases,  on  filing  informations, 
institute  suits  and  proceed  to  trial,  and  that  the 
county  attorney  shall  appear  for  the  state,  "unless 
the  person  filing  such  information  shiUl  select 
some  other  attorney. "  Section  8839  provides  that 
an  attorney  selected  by  a  peace-officer  for  prosecut- 
ing, before  "a  justice  of  the  peace,  a  prosecution 
for  selling  Intoxicating  liquors, "  shall  oe  entitled 
to  charge  five  dollars.  Held  that,  when  an  infor- 
mation IS  filed  by  a  constable  for  a  warrant  for  the 
search  of  premises  and  seizure  of  intoxicating 
liquors  kept  for  illegal  sale,  an  attorney  selected 
by  the  constable  to  prosecute  such  suit  Is  entitled 
to  receive  five  dollars  from  the  county  for  such 
services.— Nichols  v.  Polk  (bounty,  (Iowa,)  627. 

IS.  An  attorney  selected  by  a  constable  to  prose- 
cute an  information  charging  defendant  with  own- 
ing and  keeping  intoxicating  liquors  with  intent 
to  sell,  contrary  to  law,  is  entitled  to  receive  five 
dollars  for  his  services,  though  no  notice  to  the 
county  attorney  to  prosecute  is  given  by  the  con- 
stable.—Id. 

19.  Section  3829  is  not  confined  in  its  application 
to  cases  alone  where  tho  prosecution  is  for  selling 
intoxicating  liquors.— Id. 
Injunction. 

30.  In  an  action  under  Acts  81st  Oen.  Assem. 
Iowa,  c  66,  to  restrain  a  nuisance,  a  witness  testi- 
fied that  defendant  paid  an  internal  revenue  tax  as 
a  retail  liquor  dealer.  Another  testified  that  the 
reputation  of  defendant's  place  was  that  intoxi- 
cants were  kept  and  sold  there.  The  testimony  of 
tour  others  showed  that  defendant  furnished  them 
whisky  in  his  place  for  a  consideration,  though 
they  did  not  testify  directly  to  payment.  Two 
witnesses  testified  to  the  purchase  of  cider.  An- 
other testified  to  the  purchase  of  "zodone"  which 
he  supposed  was  whisky ;  that  he  would  not  say  it 
was  poor  whisky,  and  did  not  know  what  it  was ; 
that  he  got  it  because  he  wanted  something  to 
stimulate  him.  There  was  testimony  to  the  sale 
of  "hot  shot, "  and  other  drinks.  Defendant  testi- 
fied that  be  never  sold,  or  kept  for  sale,  intoxicat- 
ing liquors ;  that  the  drinks  sold  were  not  intoxi- 
cating; that  he  did  not  sell  sweet  apple  cider,  bat 
sold  champagne  and  peach  older ;  that  he  took  a 
license  because  his  neighbors  were  troubling  him, 
and  it  was  cheaper  to  pay  (35  than  run  the  risk. 
His  son-in-law  testified  that  he  was  about  the  place 
a  great  deal,  and  never  knew  of  defendant's  keep- 
ing or  selling  intoxicating  liquor,  and  that  the 
drinks  kept  by  defendant  were  not  Intoxicating. 
Held,  that  there  should  be  a  decree  for  a  perma- 
nent injunction. — State  v.  Matheison,  (Iowa,)  377. 

31.  Defendant's  wife  was  made  a  co-defendant, 
but  the  only  reference  in  the  testimony  to  her  was 
that  when  one  witness  asked  for  whisky  defend- 
ant said  he  did  not  keep  it  for  sale,  but  his  wife 
had  some  which  she  kept  for  her  private  use,  and 
that  defendant  got  whisky  and  handed  it  to  wit- 


ness over  tta«  counter.    Held,  that  the  petltioB 
should  be  dismissed  as  to  the  wife. — Id. 

93.  There  was  testimony  that  the  district  attoi<> 
ney,  on  notice,  refused  to  prosecute  the  ease,  and 
that  tSO  or  960  would  be  a  reasonable  attorney's  fee 
for  prosecuting  it.  Held,  that  ISO  should  be  al- 
lowed as  an  attorney's  fee  in  the  district  court,  and 
that,  the  petition  having  been  dismissed  there,  an 
additional  sum  should  be  allowed  for  prosecuting 
an  appeal. — id. 

Costs. 

33.  Laws  Iowa,  21st  Oen.  Assem.  c.  66,  providing 
that  In  actions  to  abate  liquor  nuisances  "evidence 
of  the  general  reputation  of  the  place  designated 
*  *  *  shall  be  admissible  for  the  purpose  of 
proving  the  existence  of  such  nuisance,  and,  if 
successful,  •  •  •  plaintiff  shall  he  entitled  to 
an  attorney's  fee,  *  •  •  to  be  taxed  •  •  • 
against  the  defendant, "  applies  to  an  action  for 
such  a  purpose  brought  under  Acts  30th  Gen.  As- 
sem. c.  143,  but  not  tried  until  the  first  mentioned 
act  took  effect.— Farley  v.  O'Malley,  (Iowa,)  435. 

34.  Under  such  statute,  evidence  as  to  amount  of 
plafntifTs  attorney's  fees,  both  in  the  state  court 
aud  in  the  federal  oourta,  to  which  the  cause  had 
been  removed,  and  then  remanded,  is  admissible. 
— Id. 

25.  Where  the  action  was  begun  In  the  state 
court,  removed  to  the  United  States  court,  taken 
by  appeal  to  the  United  States  supreme  court,  and 
remanded  to  the  state  court,  where  it  is  tried,  $350 
is  a  reasonable  attorney's  fee. — Id. 

Civil  damage  law. 

36.  In  an  action  by  a  wife  against  a  saloon-keep- 
er for  causing  the  death  of  her  husband,  under  the 
"civil  damage  act,"  the  principal  witness  for 
plaintiff  testified  that  he  did  not  believe  he  and 
deceased  were  in  defenduit's  saloon  on  the  day 
when  deceased  became  intoxicated,  but  that  they 
drank  liquor  in  other  saloons.  He  admitted  that 
on  a  former  trial  he  had  stated  differently,  but 
said  that  he  was  not  positive  then,  and  only  in- 
tended to  testify  to  the  best  of  his  reooUection, 
and  that  he  had  since  concluded  that  he  had  been 
mistaken,  having  been  intoxicated  himself  on  that 
day.  Witness  was  somewhat  evasive  in  his  an- 
swers. Between  the  two  trials  he  went  volunta- 
rily to  plaintiff's  attorney  and  told  him  that  he  had 
concluded  that  he  was  mistaken  in  stating  that 
defendant's  saloon  was  the  one  in  which  he  and  de- 
ceased drank.  He  stated  further  that  one  O.  was 
with  them  in  one  saloon  that  day,  while  O.  testi- 
fied that  he  went  with  the  witness  to'defeudanVs 
saloon,  but  that  deceased  was  not  with  them. 
Held,  that  it  was  not  error  to  reject  evidence  that 
the  witness  had  formerly  testified  positively  to  the 
fact  of  deceased  having  drank  in  defendant's  sa- 
loon, as  the  evidence  wonld  still  have  been  insuf- 
ficient to  support  a  recovery. — Bell  v.  Zelmer, 
(Mich.)  606. 

37.  A  married  woman  and  her  minor  children 
may  join  in  an  action  for  loss  of  means  of  support 
caused  by  furnishing  intoxicating  liquors  to  the 
husband. — Jones  v.  Bates,  (Neb.)  751. 

38.  All  persons  who  furnished  intoxicating  liq- 
uors which  contributed  to  the  intoxication  may  he 
joined  as  defendants.— Id. 

39.  The  fact  that  the  saloon-keeper  furnishing 
the  liquor  Is  made  liable  on  his  bond  does  not  pre- 
vent such  plaintiffs  from  suing  him  personally. — 
Id. 

80.  A  license  to  sell  Intoxicating  liquors  does  not 
protect  the  licensee  from  such  action. — Id. 

81.  An  instruction  that  plaintiffs  must  prove  af- 
firmatively that  defendants  sold  liquor  to  the  hus- 
band, as  set  out  in  the  petition,  etc.,  was  properiy 
refused,  as  being  too  narrow. — Id. 

83.  Under  the  Nebraska  statute  authorizing  an 
action  on  a  liquor  dealer's  bond  for  damages  sus- 
tained by  the  sale  of  liquors,  in  order  to  recover 
for  damages  suffered  by  the  death  of  plaintiffs 
husband,  caused  by  Intoxication,  It  Is  not  nec«rs- 
sary  to  show  that  the  sale  of  the  liquor  was  the 
proximate  cause  oi  his  death,  or  that  the  death 
was  such  as  might  have  been  reasonably  antici- 
pated by  a  reasonable  person.    MoUiay  v,  Worrall, 
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18  neb.  44,  M  N.  W.  Reft.  4»,  followed.— SeUan  t. 
Foster,  (Neb.)  g07. 

88.  In  an  aoUon  on  the  bond  of  a  liquor  dealer  for 
damages  caused  by  the  sale  of  liquor  to  plaintiff's 
husband,  it  appeared  that  the  husband  had  been 
drinlring  to  ezoeas  for  some  considerable  time 
liquors  furnished  by  defendant;  that  he  was  for 
three  days  prior  to  the  accident  deeply  intoxicated 
from  drink  in  IT  auch  liquors;  that  on  the  morning 
of  the  accident  he  waa  suffering  from  the  effects 
of  the  prolonged  intoxication,  from  which  be  had 
in  no  degree  recovered ;  that  on  that  morning  he 
was  furnished  two  drinks  by  persons  other  than 
defendant;  that  immediately  before  the  accident 
he  procured  a  bottle  of  whisky  of  defendant,  a 
part  of  which  was  found  on  his  person  at  the  time 
of  the  accident;  and  that  in  attempting  to  board  a 
moving  freight  train  he  was  killed.  Held,  that  a 
verdict  for  plaintiff  was  sustained  by  the  evidence. 
—Id. 

34.  In  an  action  on  a  liquor  dealer's  bond  for 
damages  resulting  from  the  sale  of  liquors  to 
plaintiff's  husband  causing  his  death,  plaintiff  tes- 
tified that  before  coming  to  the  town  of  A.,  where 
defendant  resided,  deceased  was  a  strong,  robust 
man,  had  never  drank  to  ezcQiis,  and  had  devoted  all 
of  bis  earnings  to  the  support  of  herself  and  child ; 
that,  shortly  after  comi  □  g  to  A. ,  he  began  to  drink  to 
excess;  and  that  after  that  time,  though  his  earn- 
ings were  large,  but  a  trifling  part  was  devoted  to 
the  support  of  his  family.  Held,  that  it  was 
proper  to  charge  that  in  estimating  the  damages 
tlie  jury  must  take  into  consideration  deceased's 
physical  condition  and  health,  and  his  reasonable 
expectation  of  life,  and  that  if  they  found  he  was 
a  robust,  strong  man,  the  Carlisle  tables  of  expect- 
ancy were  the  proper  estimate  of  his  life.— Id. 

Intozicatioxi. 

As  cause  of  insanity,  see  Homicide,  8. 

Joinder  and  MiEtjoinder. 

See  Parties,  8. 

Joint  and  Several  Obligation. 

See  Prtnetpal  and  Surety. 

JUDGE. 

Bee,  also,  Jxutleea  of  the  Peaoe, 
Disqualification  of,  see  Vervuein  OMl  Cases,  S-B. 
Mnndiimiis  to,  concerning  proceedings  before,  see 
Mandamvs,  1-4. 

Disqualifloatlon . 

1.  Under  Code  Iowa,  g  190,  rendering  a  judge  in- 
tompetent  to  preside  at  the  trial  of  au  action,  one 
of  ue  parties  to  whioh  is  related  to  him  within  the 
fourth  degree,  unless  by  mutual  consent,  the  ob- 
jection is  waived  if  the  party  adverse  to  the  one  so 
related,  knowing  the  fact  of  such  relationship,  and 
that  the  judge  is  expected  to  preside,  agrees  to  try 
at  the  pending  term,  and  goes  through  the  trial 
without  objection  until  after  a  verdict  is  rendered 
against  him.— Stone  v.  Marion  County,  (Iowa,)  570. 
Substitution  of  judge. 

3.  Local  act  Hich.  1857,  Xo.  456,  providing  that 
"either  of  the  judges  of  the  circuit  court  for  the 
county  of  Wayne  may  act  as  judge  of  said  record- 
er's court  [of  Detroit]  when  requested  to  do  so  by 
the  recorder,  or  in  the  absence,  sickness,  or  inca- 
pacity of  said  recorder,  or  when  there  Is  a  vacancy 
in  the  office  of  recorder,"  is  constltutionaL — ^Peo- 
ple V.  Gallagher,  (Mich.)  1068. 

JXJDaMENT. 

Against  corporation,  liability  of  officer*,  see  Oor- 

voraticnis,  11. 
IFHnal,   dissolution   of    attachment,   see  AtUxti^ 

meiit,  9. 
For  fine,  effect  of  certified  copy,  see  Fines,  1. 
taxes,  see  Taxation,  25,  2tS. 


In  action  on  contracts,  see  Contract*,  SS. 

replevin,  see  RepJevtn,  14, 15. 
Modification  on  appeal,  see  Appeal,  60. 
Set-off  of,  see  Set-Off  and  Counter-Claim,  L 
Setting  aside,  see  Mortgages,  44. 

By  de&ult. 

1.  Plaintiff's  attorneys  lived  at  a  distance  from 
the  city  where  the  court  was  held,  and,  after  filing 
the  petition,  they  wrote  to  the  clerk,  requesting 
him  to  advise  them  of  all  papers  which  might  be 
filed  in  the  action,  and,  "if  not  too  much  trouble," 
to  send  them  copies  thereof.  Tlie  clerk  made  no 
response  to  this,  and  the  attorneys  heard  nothing 
from  the  case  until  after  their  clients  had  been  aa- 
judged  in  default,  and  relief  granted  on  a  coun- 
ter-claim; defendants'  various  motions  and  an- 
swers having  been  duly  filed.  Held,  that  plaintiff 
had  no  sufficient  excuse  for  the  default. — Williams 
V.  Wescott,  (Iowa,)  814. 

8.  Where,  on  application  to  set  aside  the  default, 
the  affidavit  made  by  their  attorney  contains  no  alle- 
gations of  merits  other  than  are  contained  In  the 
petition,  except  as  to  a  single  matter  covered  by  a 
counter-claim  which  was  not  denied  or  met,  saveby 
general  averment  of  a  perfect  defense  thereto,  the 
relief  sought  is  properly  denied. — Id. 

8.  Where,  after  issue  joinod  on  a  complaint,  an 
amendment  is  filed,  on  which  a  default  for  want 
of  an  answer  Is  entered  in  the  absence  of  defend- 
ant's counsel,  on  whose  motion,  made  a  few  days 
later,  the  default  is  set  aside,  and  a  trial  on  the 
merits  had,  resulting  In  a  verdict  for  defendant, 
the  court  will  not  reverse  the  judgment  for  the  ac- 
tion of  the  trial  court  in  setting  aside  the  default, 
as  no  abuse  of  discretion  is  shown.— McQuade  r. 
Chicago,  R.  L  &  P.  Ry.  Co.,  (Iowa,)  530. 

4.  A  petition  by  defendant  to  vacate  a  default 
judgment,  and  for  a  new  trial,  showed  that  defend- 
ant employed  an  attorney  to  prepare  and  malce  his 
defense,  and  folly  advised  him  of  the  facts,  and 
was  called  to  a  distant  state  to  attend  to  necessary 
business,  and  was  there  detained  until  after  the 
default  had  been  taken;  that  the  attorney  entered 
his  appearance,  and  moved  for  a  change  of  venue, 
which  motion,  by  agreement  with  plaintiff'*  attor- 
ney, was  set  for  hearing  on  a  certain  date;  that 
the  attorney  became  sick,  and  entirely  unable  to 
give  the  case  any  attention,  until  after  the  judg- 
ment was  rendered,  of  whic^  fact  defendant  was 
ignorant.  Plaintiff's  attorney  admitted  granting 
the  extension  of  time  on  the  motion  for  change  of 
venue,  but  he  afterwards  wrote  defendant'*  attor- 
ney in  regard  to  the  case,  which  letters,  by  reason 
of  the  latter's  sickness,  were  unopened.  Held, 
that  the  showing  of  good  faith  and  dlligeuoe  was 
sufficient  to  warrant  granting  the  petition. — ^Wish- 
ard  V.  McNeil,  (Iowa,)  578. 

5.  The  petition  in  the  action,  which  was  for  the 
price  of  a  pair  of  scales,  set  out  two  writings, 
which  it  alleged  the  defendant  executed,  and  by 
virtue  of  whioh  the  defendant  became  indebted  to 
plaintiff.  The  first  was  an  application  for  quota- 
tions on  scales,  written  on  the  stationery  of  a 
company  of  which  defendant  was  vice-president, 
and  wsH  signed  by  defendant.  It  requested  that 
the  quotations  be  sent  "H.,  Manager. "  The  other 
was  an  order  for  a  pair  of  scales,  signed  by  "H., 
Manager, "  and  on  it  was  indorsed  a  receipt  of  the 
scales  by"H.,  Manager"  of  another  company. 
Held,  that  these  did  not  constitute  a  contract 
which  could  not  be  impeached  by  parol,  and  the 
averments  of  the  petition  for  new  trial,  that  H. 
was  not  defendant's  agent,  and  was  not  authorized 
to  make  the  contract  for  defendant,  which  was 
known  to  the  scale  company,  showed  s  meritori- 
ous defense  to  the  action. — Id. 

6.  The  failure  to  enter  a  formal  default  against 
a  defendant  who  has  been  duly  served  with  pro- 
cess, and  failed  to  answer  when  so  required,  is  not 
error.— Likes  v.  WUdUh,  (Neb.)  900. 

Opening  judgments  by  default. 

7.  A  motion  to  set  aside  a  default  judgment  1* 

Sroperly  granted  where  the  defendant  makes  affi- 
avit  in  the  most  positive  terms  that  he  has  never 
been  served  with  summons  personally  or  other- 
wise; and  the  return  of  an  officer  that  he  had  per- 
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sonally  served  defendant  is  not  supplemented  by  an 
affldarit  of  the  officer  setting  forth  some  of  the  cir- 
oumstanoes  of  the  seirvloe.— ^rsy  t.  Hays,  (Minn.) 
5M. 

Opening  Judgments  by  defiralt — ^In  per- 
sonam and  in  rem. 

8.  In  an  action  against  an  absconding  debtor,  an 
attachment  issued  and  was  levied  on  land,  and  no- 
tice of  the  action  -was  served  by  publication.  A 
personal  judgment  by  default  was  entered  in  the 
same  form  as  if  defendant  had  been  personally 
served,  no  mention  being  made  of  the  attachment. 
A  general  execution  issued,  under  which  the  land 
•ttacbed  was  levied  on  and  sold.  Seld,  that  a 
jud'rmentiti  rem  onlyoould  have  been  properly 
rendered,  and  that  the  personal  judgment  and  sale 
were  void.— Cassidy  v.  Woodward,  (Iowa,)  819. 

9.  After  the  execution  sale,  the  defendant  in  the 
judgment  conveyed  the  land,  and  a  supplemental 
action  was  then  commenced  against  him  to  have  a 
judgment  in  rem  entered  nunc  ]yro  tunc,  in  which 
the  defendant  was  served  by  publication.  By  Code 
Iowa,  J  2618,  service  by  publication  on  a  defendant 
who  has  no  interest  in  the  land  is  unauthorized. 
Held,  that  the  entry  therein  of  a  judgment  In  rem, 
nunc  pro  tunc,  was  not  available  against  one 
claiming  under  such  conveyance.— Id. 

10.  The  personal  judgment  having  been  rendered 
12  years  before,  and  having  been  read,  approved, 
and  signed  by  the  presiding  judge,  such  supple- 
mental action  is  not  for  the  purpose  of  correcting 
a  mistake,  but  is  an  unauthorized  attempt  to  sub- 
stitute a  judgment  in  rcTJV.— Id. 

11.  One  claiming  the  land  under  the  defendant's 
conveyance,  not  made  a  party  to  tlie  supplemental 
action,  cannot  be  affected  by  it.— Id. 

Bendition  and  entry. 

IS.  Under  Code  Iowa,  i  188,  provldiiig  that,"  with 
ooaaent  of  parUes,  actions  *  *  *  may  be  taken 
noder  advisement  by  the  judges,  decided,  and  en- 
tered on  record  in  vacation,  or  at  the  next  term, " 
where  the  parties  consent  that  the  decision  shall 
be  made  In  vacation,  as  of  the  last  day  of  the  pre- 
ceding term,  the  entry  of  judgment  after  the  be- 
ginning of  the  next  term,  if  error,  is  not  prejudi- 
cial-Farley v.  O'MaUey,  (Iowa,)  485. 

18.  An  oraer  of  the  distriot  court  made  without 
notice  to  the  opposite  party  setting  aside  an  order 
made  without  notioe,  staying  proceedings,  Is  ir- 
xegular  but  not  void,  and  an  entry  of  judgment 
after  suoh  order  was  technically  correct. — ^Danner 
r.  Capehart,  (Minn.)  I06ii. 

Bes  adjudicata. 

14.  In  an  action  to  cancel  a  mortgage  upon  the 

ground  that  it*  conditions  have  been  fully  satis- 
ed,  that  being  the  only  issue,  and  no  afBrmative 
relief  being  sought  by  the  defendant,  a  finding 
that  a  specific  amount  is  still  unpaid,  and  that  the 
action  should  therefore  be  dismissed,  wilt  not  con- 
clude the  parties  in  a  subsequent  litigation,  in- 
volving an  issue  as  to  the  amount  unpaid. — Wool- 
sey  V.  Bohn,  (Minn.)  1022. 

15.  The  grantor  in  a  deed  claimed  under  a  tax- 
title,  which  was  voidable  because  the  delinquent 
taxes  had  not  been  extended.  The  grantee  after- 
wards obtained  a  deed  from  the  owner  of  the  patent 
title,  and  then  sued  the  grantor  on  his  warranties, 
and  recovered  the  purchase  price,  etc.  It  was  ex- 
pressly adjudicated  in  that  action  that  the  patent 
title  was  superior  to  the  tax-title,  upon  which  the 
grantor  relied.  In  an  action  by  tne  grantor  to  re- 
cover the  land,  held,  that  the  adjudication  In  the 
former  action  prevented  plainUft  from  taking  any- 
thing by  the  fact  that  since  the  rendition  of  that 
judgment  the  tax- title  had  become  valid  by  virtue 
of  the  statute  of  limitations.— Sac  County  Bank  y. 
Hooper,  (Iowa,)  863. 

16.  Plaintiff  took  under  a  will  a  life-estate  in 
land  sought  to  be  partitioned,  but  failed  in  her  pe- 
tition to  allege  the  life-estate,  and  set  up  another 
Interest.  Bbe  aaaigned  tha  Ufe-eatate,  and  dis- 
misaed  the  action  as  to  herself  on  the  ground  that 
she  bad  sold  her  interest.  The  aaaignee  afterwards 
intervened,  aUeging  Mm  assignment,  and  asking 
merely  tlie  dismissal  of  the  cause.  His  applica- 
tion was  not  answered,  nor  was  any  issue  taken 


as  to  his  ri^ta.  The  court  ordered  the  assignee 
to  be  substituted  for  plaintiff,  and  that  the  parti- 
tion be  made,  giving  the  aasignee  the  intereat  of 
plaintiff,  "such  as  she  was  entlttod  to  under  tha 
prayer  of  her  petition. "  Heid,  that  the  question 
of  the  life-estate  of  the  assignee  was  not  adjudi- 
cated.—Ocheltree  y.  Hill,  (Iowa,)  G88. 

17.  A  decree  enforcing  a  meohanio's  lien  is  in- 
oompetent  to  prove  the  ezistenoe  of  tiie  lien  prior 
to  the  date  of  the  decree,  as  against  one  holding  • 
mortgage  on  the  premises  prior  to  that  date,  who 
was  not  a  party  to  the  aotion.— Corser  r.  Kindred, 
(Minn.)  WT;  Henkle  ▼.  Aldridge,  (Minn.)a»8. 

18.  Though  the  deoree  below,  in  an  action  to  re- 
strain nd  quod  damnum  proceedings  against  a 
railroad  company,  be  on  the  merits,  a  decree  on  ap- 
peal dismissing  the  petition  for  a  want  of  jurisdic- 
tion inequity  will  not  bar  plaintiff's  right  to  set  up 
the  same  matters  as  a  defease  to  the  ad  mod  dam- 
num, proceedings.  —Keokuk  &  IX,  W.  Ry.  Ca  ▼. 
Donnell,  (Iowa,)  176. 

19.  The  commencement  of  a  suit  for  damages  for 
breach  of  a  written  contract,  the  action  being  aft- 
erwards dismissed  without  a  determination  on  the 
merits,  does  not  bar  a  subsequent  action  for  ref- 
ormation of  the  contract. — Spnrr  ▼.  Etome  Ins. 
Co.,  (Minn.)  a06;  Same  v.  Commerolal  Union  As- 
surance Co.,  (Minn.)  207. 

20.  In  an  action  to  foreclose  a  mortgage,  a  junior 
mortgagee  was  made  defendant,  who  answered, 
setting  up  certain  judgment  liens,  and  a  mortgage 
executed  to  him  by  the  owner  of  the  real  estate, 
and  praying  for  a  decree  foreclosing  said  liens.  A 
deoree  was  rendered  in  favor  of  piaintift  for  the 
amount  of  his  mortgage,  and  in  favor  of  the  junior 
mortgagee  for  the  amount  of  his  judgments,  but 
allowing  notUng  for  the  junior  mortgage.  No  ap- 
peal was  taken,  out  afterwards  such  junior  mort- 
gagee brought  an  action  to  foreoiose  such  junior 
mortgage.  .He'd,  that  as  the  matters  were  directly 
put  in  issue  by  the  pleadings  in  a  former  action, 
the  deoree  in  that  case  was  a  bar  to  the  second  ac- 
tion.—Haines  T.  Flinn,  (Neb.)  01. 

21.  naintifl  brought  an  action  against  defend- 
ant* to  have  a  tax  declared  void,  and  a  certificate 
of  sale  thereunder  canceled,  alleging  as  the  sole 
ground  for  such  relief  that  the  property  in  ques- 
tion was  exempt  from  taxation.  On  demurrer  the 
complaint  was  held  insufficient,  and,  plaintiff  hav- 
ing failed  to  amend,  final  judgment  was  rendered 
against  him.  Subsequently  he  brought  this  action 
for  the  same  purpose,  alleging  not  only  that  the 

Sroperty  was  exempt,  but  also  certain  errors  and 
'regularities  in  the  assessment  and  levy  of  the 
tax.  Held  tliat,  while  he  was  barred  by  the  for- 
mer judgment  from  raising  the  qnestion  of  exemp- 
tion, he  was  not  barred  from  UUsating  the  qnes- 
tion of  Irregularities.— Bode  v  New  Bngland  In- 
vestment Co.,  (Dak.1  668. 

82.  A  complaint  alleged  that  the  township  drain 
oommissioner  had  taken  steps  to  oonstmet  a  drain 
to  be  called  the  "S.  Drain, "  and  that  the  proceed- 
ings were  illegal,  and  prayed  that  the  collection  of 
assessments  therefor  might  be  restrained,  eta  A 
subsequent  petition  by  complainants  stated  that 
the  proceedings  were  in  truth  for  the  purpose  of 
widening,  etc.,  the  "B.  Drain,"  which  had  been 
prerionuy  laid  ont  by  the  county  drain  oommis- 
sioner, by  reason  whereof  such  prooeedines  were 
illegal,  and  prayed  tliat  the^  might  be  declared 
void.  The  decree  so  adjudged,  one  of  the  reasons 
given  being  that  the  proceedings  of  the  county 
commissioners  were  void.  Held,  that  oomplain- 
ants  were  not  estopped  in  another  suit  from  rely- 
ing on  the  legal  extstence  of  the  county  drain,  its 
existence  liaving  been  passed  on  only  incidentally, 
and  not  haying  been  questioned  in  the  pleadings 
in  the  former  suit. —Zabeiy.  Harshman,  (Mich.)  44. 
28.  A  judgment  for  defendant  in  an  action  on  a 
note,  on  the  ground  that  it  is  barred  by  limitation, 
is  no  bar  to  a  subsequent  aotion  by  the  same  plain- 
tiff against  the  same  defendant  for  false  represen- 
tations, whereby  plaintiff  alleges  that  he  was  in- 
duced to  purchase  the  note.— Black  v.  Miller. 
(Mich.)  887. 

24.  Where  the  record  of  the  former  trial  does 
not  show  upon  what  ground  the  judgment  \va« 
based,  and  the  trial  was  bv  the  oourt,  evidence  of 
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the  trial  ladn  as  to  the  groand  on  which  he  based 
bis  decision  Is  admimlble. — ^Id. 

Parties  afTeoted. 

25.  A  bank  which  had  recovered  a  judgment  in 
another  countv  af^ainst  plaintiff's  husband  filed  a 
transcript,  and  commenced  an  action  against  plain- 
tiff and  husband  to  subject  certain  land,  of  which 
the  husband  had  legal  title,  to  the  payment  of  the 
judgment.  Plaintiff  and  her  husband  sot  up  a 
homestead  interest  in  the  land,  but  a  judgment  as 
prayed  for  was  recovered,  execution  issued,  and 
the'  premises  were  to  be  sold  on  a  day  named. 
After  the  suit  was  commenced  a  mechanic's  lien 
was  filed,  and  was  afterwards  assigned  to  plain- 
tiff, who  sued  thereon  against  her  husband  and  the 
bank.  The  suit  was  dismissed  as  to  the  bank,  but 
judgment  was  recovered  against  the  husband,  and 
the  property  was  sold.  Held  that,  as  plaintiff  was 
a  party  to  the  suit  bv  the  bank,  and  as  the  suit  on 
the  lien  against  the  bank  was  dismissed,  plaintiff's 
suit  and  claim  of  homestead  could  not  prevail 
against  a  sale  under  the  bank's  execution. — ^Baker 
V.  First  Nat.  Bank,  (Iowa,)  462. 

2i>.  In  partition,  by  several  parties,  before  final 
submission  to  the  court  or  jury,  plaintiff  dismissed 
the  action  as  to  herself  on  the  ground  that  shehad 
sold  her  interest.  Held  that,  as  she  had  thus  dis- 
missed the  suit  before  any  pleadingorclaimof  any 
kind  had  been  filed  presenting  an  issue  against  her, 
neither  she  nor  her  assignee  was  bound  by  a  de- 
cree afterwards  entered  in  the  cause. — Ocheltree 
V.  HiU,  (Iowa,)  628. 

27.  T.  employed  AL  to  effect  a  sale  of  real  estate 
at  a  specified  price,  ii.  employed  one  S,  to  find  a 
purchaser  on  the  terms  specified,  and  the  sale  was 
made  through  S.  Held,  that  a  judgment  against 
the  latter,  iu  an  action  by  him  against  T.  for  his 
commission,  would  not  bar  a  recovery  by  M.  from 
T.— Morse  v.  Traynor,  (Neb.)  719. 

28.  The  fact  that  a  county  had  been  defeated  in 
an  attempt  to  tax  certain  railroad  lands  la  no  bar 
to  a  suit  by  another  county  to  tax  similar  lands 
within  its  boundaries.— St.  Paul  &  S.  C.  R.  C!o.  v. 
Robinson,  (Minn.)  79;  Same  v.  Shanks,  (Minn.)  83. 

29.  T.  and  M.,  trustees,  were  named  as  mortga- 
gees in  two  several  mortgages  executed  by  the 
same  party.  A  suit  brought  in  the  name  of  third 
parties,  plaintiffs,  against  the  mortgagor,  as  sole 
defendant,  to  foreclose  the  first  mortgage,  proceed- 
ed to  judgment.  There  waa  no  evidence  that  said 
plaintuTs  had  succeeded  to  the  rights  of  the  mort- 
gagees, except  a  recital  in  such  judgment  Held, 
that  the  mortgagees,  being  strangers  to  the  reo- 
ord,  are  not  bound  bysucb  recital  or  foreclosnre; 
and  the  second  mortgage,  not  appearing  to  be 
barred  by  the  statute,  is  still  in  force,  and  a  cloud  on 
the  title  to  the  mortgaged  premises,  and  equity  will 
not,  therefore,  enforce  a  contract  for  the  sale  there- 
of, against  unwilling  purchasers. — Hiurper  ▼.  Kaat 
Side  Syndicate,  (Minn.)  .S6. 

W.  Code  Iowa,  S  2882,  provides  that  judgments 
"  are  liens  upon  the  real  estate  owned  by  the  de- 
fendant •  •  *  for  the  period  of  ten  years  from 
the  date  of  the  judgment."  Held  that,  where 
judgment  creditors  are  not  made  parties  to  the 
foreclosure  of  a  senior  mortgage  hen,  their  right 
to  redeem  is  absolutely  barred  in  10  years  from  the 
date  of  their  judgment,  and  cannot  be  extended  by 
the  levy  of  an  execution  on  the  land  before  the  ex- 
piration of  the  10  years. — Albee  v.  Curtis,  (Iowa,) 

81.  The  fact  that  the  purchasers  at  a  mortgage 
sale  have  ever  since  been  non-residents  does  not 
extend  the  time  within  which  the  owner  of  a 
junior  judgmentlien  may  redeem.  The  provisions 
of  the  ordinary  statutes  of  limitations  in  regard  to 
non-residence  have  no  application  to  judgment 
liens.— Id. 

laien — Notice. 

82.  One  who  examined  the  records  for  liens  on 
the  property  of  "Hesser"  and  plaintiff's  agent  tes- 
tified that  they  severally  made  careful  examina- 
tions, and  found  no  such  liens.  The  examiner 
stated  that  afterwards,  in  his  presence,  the  clerk's 
attention  was  called  to  an  entry  of  the  name 
"Hesse"  in  the  index, to  which  the  clerk  then  added 
an  "r. "    The  person  who,  as  be  stated,  called  the 


clerk's  attention  to  theraoord,  was  In  fact  nottben 
present,  but  the  examiner  testified  that  he  was  not 
acquainted  with  such  person ;  that  the  person  ao- 
tually  present  might  have  given  the  name  of  such 
person,  or  might  nave  said  he  was  such  person's 
agent.  FlalnulTs  agent  stated  that  the  entry  was 
against  "Hesse, "  when  the  search  was  made,  and 
that  the  "r"  was  added  afterwards;  and  the  clerk 
testified  that  when  his  attention  was  called  to  the 
entry  he  thought  it  was  against  Hesser,  but  made 
it  plainer,  lengthening  the  curve  on  the  last  letter. 
Held,  that  the  evidence  showed  the  original  entry 
to  be  against "  Hesse. "— .ifitna  Life  Ins.  Co.  v.  Hes- 
ser, (Iowa,)  826. 

83.  An  entry  of  a  lien  in  the  name  of  "Hesse"  is 
not  notice  of  a  lien  on  the  property  of  "Hesser," 
nor  is  one  searching  the  records  put  on  inquiry  by 
such  entry. — Id. 

84.  Code  Iowa,  { 197,  requires  the  clerk  to  keep, 
as  a  record,  a  book  in  which  an  index  of  all  liens 
shall  be  kept,  and  also  requires  the  keeping  of  in- 
dexes of  judgment  dockets  and  oerttAu  other  rec- 
ords. Held,  that  it  is  sufficient  to  search  the  "in- 
dex of  all  liens"  for  a  judgment  or  other  lien,  and, 
none  being  Indexed  there,  it  is  not  necessary  to  re- 
fer to  other  indexes Id. 

85.  By  Code  Iowa,  {{  2883,  2884,  a  judgment  ia  a 
lien  on  lands  in  the  county  from  date  of  rendi- 
tion, but  not  on  lands  in  another  county  until  the 
filing  of  an  attested  oopy  there.  Section  28ij5  re- 
quires the  clerk,  on  nUng  of  a  transcript,  to 
docket  and  index  it,  eto.  Held,  that  these  sec- 
tions are  to  be  construed  with  reference  to  the 
provisions  requiring  indexes  to  be  kept,  and  that 
until  a  judgment  is  property  entered  in  the 
index  It  Is  not  a  lien,  and  the  record  ia  not  no- 
tice, as  against  persona  having  no  actual  notice. 
— Id.  ' 

86.  A  judgment  is  not  rendered,  within  the 
moaning  of  sections  2S83-2S85,  until  it  is  indexed. 
—Id. 

Ck>nateral  attack. 

87.  A  judgment  cannot  be  collaterally  attacked 
for  defective  service  of  notice  on  defendant,  where 
the  record  shows  that  the  court  adjudged  tlie  serv- 
ice sufficient. — Bchee  v.  La  Qrange,  (Iowa,)  616. 

Foreign  Judgment. 

88.  Under  the  oonstltntlon  and  laws  of  the 
United  States  requiring  full  faith  and  credit  to  be 
given  to  the  judgments  and  records  of  a  state,  the 
judgments  and  records  of  the  courts  of  the  several 
territories  stand  on  the  same  footing  as  those  of 
the  courts  of  a  state. — Suesenbaoh  v.  Wagner, 
(Minn.)  926. 

Opening  and  vacating. 

39.  Gen.  St.  Minn.  1878,  c  66,  |  385,  authorising 
"the  party  aggrieved"  to  prosecute  an  action  to 
set  aside  a  judgment  obtained  by  means  of  the 
fraud  of  the  "prevailing  party, "  does  not  author- 
ize a  suit  by  one  not  a  party  to  the  action  in  which 
such  judgment  was  recovered,  although  directly 
Interested  in  the  results.— Stewart  v.  Duncan, 
(Minn.)  89. 

Actions  on  judgments. 

40.  In  an  action  on  a  judgment  taken  before  a 
justice  by  default,  defendant  cannot  be  allowed 
to  show,  under  a  plea  of  set-off,  that  before  the 
original  suit  was  begun  he  had  paid  plaintiff's 
claim  in  fuU. —  Peterson  v.  Rlngelberg,  (Mich.) 
1080. 

41.  A  suit  can  be  maintained  against  one  "  Eph  ra- 
im"  P.  on  a  judgment  against  him  as  "Edward" 
P.,  where  there  was  actual  service  of  process 
against  him  under  the  latter  name,  by  which  he 
was  called  and  known.— Field  v.Plummer,  (Mich.) 
849. 

Contract  to  pay. 

42.  On  the  conveyance  of  land  by  one  who  had 
purchased  it  at  a  foreclosure  sale,  it  having  been 
discovered  that  a  subsequent  judgment  lienholder 
had  not  been  made  a  party  to  the  foreclosure  pro- 
ceeding, a  portion  of  the  purchase  money  was  de- 
posited by  the  vendor  with  the  agent  who  efTeeted 
the  transfer.  There  waa  no  positive  testimony 
that  the  money  deposited  was  to  be  paid  upon  the 
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judgment,  while  the  agent  testified  that  he  held 
the  money  as  a  pledge  that  the  judgment  would 
he  removed,  and  the  vendor  testffled  that  he  did 
not  agree  to  pay  the  judgment,  but  that  he  said  he 
would  have  it  removed.  Held,  in  an  action  by  the 
judgment  lienholder  to  recover  the  money,  that  a 
flnding  that  there  was  no  agreement  to  pay  the 
judgment  was  proper. — Anderson  v.  Wyant^  (Io- 
wa,) 883. 

Judicial  Notice. 

8eo  Evidence,  1. 

JUDICIAL  SAIiES. 

Purchase  by  attorney,  see  Attorney  and  Client, 

10. 
Right  to  dower,  see  Dower,  1. 
Sales  under  orderof  court,  see  ExeeitUm  and  Ad- 

rrUnUtrators,  7-10. 

Effect  of  deed. 

Where  land  of  a  debtor  is  sold  under  a  void  judg- 
ment, the  mere  recital  in  the  sheriff's  deed  that 
defendant  in  the  judgment  gave  written  notice 
that  he  elected  to  have  the  land  sold  subject  to  re- 
demption, etc,  does  not  cure  and  make  valid  the 
judgment  and  sale.— Cassldy  v. Woodward, (Iowa,) 
819. 

Jurisdiction. 

Absence,  evidence  dehors  the  record,  see  Taacor 

turn,  25,  86. 
Of  district  court,  see  Courts,  1-6. 

justices,  see  ConsHtuHonal  Law,  1;  Forcible 

Entry  and  Detainer,  1,  3. 
superior  oourt,  see  Courts,  i. 
On  appeal,  see  Appeal,  1-7. 

JUBY. 

Misconduct  of,  see  New  TVlol,  IWS. 

Power  of,  in  condemnation  proceedings,  see  £!mt- 

nent  Domain,  9-11. 
Province  of,  see  Xibel  and  Slander,  18;  IVtat, 

23. 
Returning  sealed  verdict,  see  (Mnttnal  Iiow,  88. 

Impaneling. 

1.  The  certificate  of  the  clerk  to  the  drawing  of 
the  panel  of  petit  jurors  for  a  term  of  the  court 
may,  upon  a  challenge  to  the  panel  for  irregularity 
in  drawing,  be  contradicted  by  hla  testimony.— 
State  V.  Brecht,  (Minn.)  608. 

2.  The  challenge  will  be  presumed  to  have  been 
tried  and  determined  on  legal  and  sufficient  evi- 
dence unless  the  case  or  biU  of  exceptions  shows 
the  contrary.— Id. 

Jury  TriaL 

In  equity  cases,  see  Constitutional  Law,  as^S. 
What  is  deprivation  of,  see  ConstttuUondl  Law, 
11,12. 

JUSTICES  OF  THE  PEACE. 

Appeal  from,  see  Appeal,  28-SO. 

Jurisdiction,  see  Constitutional  Law, 

in  forcible  entry  and  detainer,  see  forcible 

Entry  and  Detainer,  1, 2. 
Power  to  certify  transcript  from  predecessor's 

docket,  see  Criminal  Law,  8. 
Transfer  of  oases   from,  to  district  oonrt,   see 

Coitrtg,  8. 

Jurlsdiotion. 

Under  Code  Iowa,  {  8511,  providing  that  "suits 
oommenoed  by  attaohment  may  be  commenced  in 
any  county  and  township  wherein  any  portion  of 
the  property  is  found,  and  justices  shall  have  ju- 
risdiction therein  within  the  county, "  a  justice  of 
the  peace  has  jurisdiction  of  an  action  commenced 
by  the  attachment  of  property  within  the  town- 
ship, though  defendant  is  a  non-resident  of,  and  is 
not  found  within,  the  state,  and  is  not  personallv 
served  with  notice.    Sections  8607, 8509,  limiting 


the  jurisdiction  of  justices  to  the  county,  and  pr»- 
scribing  that  suit  may  be  broaght  in  the  township 
where  plaintiff  or  defendant  resides,  and  secttoa 
8517,  providing  that  actions  In  justices*  courts  are 
commenced  by  voluntary  appearance  or  by  notice, 
apply  only  to  actions  commenced  by  personal  sorv- 
ice.— Anderson  v.  Union  Pac.  Ry.  Co.,  (Iowa,)  880. 

Justificatioii. 
See  Libel  and  Slander,  8-0. 

Lachea 

Of  party  to  contract,  see  Specific  Performance,  8^ 
LANDLOBD  AND  TENANT. 

Damages  for  eviction,  see  Damnges,  1. 
—  recovery  on  common  oounts,  see  Assump- 
sit, 1. 

Liabilities     of     landlord  —  Dangerous 
premises. 

1.  Where  a  tenant,  who  has  lived  in  a  building 
18  years,  goes  fora  trifling  purpose  down  the  cellar 
stairs,  which sheknows  to  be"rotten  and  rickety," 
and  the  stairs  brealc,  and  she  is  injured,  she  can- 
not recover  damages  therefor  from  her  landlord, 
though  he  has  been  notified  of  the  condition  of  the 
stairs,  and  has  promised  to  repair  them,  and  has 
failed  to  do  so.— Town  v.  Armstrong,  (Uich.)  W3. 

Assignment  and  subletting. 

2.  Where  subtenants  know  that  their  lessor  is  a 
tenant,  they  are  chargeable  with  knowledge  of  the 
terms  of  his  lease,  and,  where  it  gives  the  land- 
lord a  lien  for  rent  on  the  crops,  those  grown  by 
them  on  tbe  leased  premises  are  subject  thereto. — 
Foster  v.  Reid,  (Iowa,)  649. 

8.  In  a  suit  to  enforce  such  a  lien,  where  the  sub- 
tenants allege  that  nothing  was  due  by  their  lessor 
for  rent,  and  that  the  suit  is  oollusive  and  fraudu- 
lent, the  burden  is  on  them  to  establish  tbe  fact. — 
Id. 
Surrender. 

4.  Lessees  under  a  lease  for  a  term  of  years 
made  an  assignment  Ijefore  the  expiration  of  *.he 
term,  and  were  adjudged  banln-upts.  The  assignee 
in  bankruptcy  surrendered  the  premises  to  tbe 
lessor  with  the  understanding  that  it  should  not 
affect  the  lessor's  rights  against  the  estate,  but 
there  was  no  agreement  or  understanding  In  re- 
gard to  the  liability  of  the  lessees  personal]^.  Tbe 
lessor  then  leased  the  premises  to  others.  Beld, 
that  this  did  not  amount  to  an  eviction  of  the 
lessees,  nor  to  a  surrender  of  the  remainder  of  the 
term.  Stewart  v.  Sprague,  88  N.  W.  Rep.  673,  fol- 
lowed.—Stewart  v.  Sprague,  (Mich.)  1088. 

Notice  to  quit. 

5.  The  three-days  notice  to  quit  required  by  Code 
Iowa,  i  3614,  to  be  given  before  bringing  an  action 
of  forcible  entry  and  detainer,  which  by  section 
8611  maybe  brought  against  a  tenant  holding  over, 
may  l>e  given  before  the  expiration  of  the  term. — 
McLain  v.  Calkins,  (Iowa,)  878;  Drain  v.  Jacks, 
(Iowa,)  460. 

Benting  on  shares. 

6.  The  lessee  of  a  farm,  who  agrees  to  pay  his 
lessor  one-half  tbe  crops  and  stocic  raised  tnereon 
as  rent,  has  a  half  interest  in  such  crops  and  stock, 

which  is  not  subject  to  tbe  landlora's  debts 

Sticlcney  v.  SUckney,  (Iowa,)  618. 

liABOENY. 

What  oonstitutes. 

1.  Defendant,  when  arrested  for  the  larceny  of 
two  horses,  admitted  that  he  had  sold  the  horaes  to 
the  persons  in  whose  possession  they  were  found, 
within  a  few  days  after  they  were  stolen,  and 
claimed  that  he  obtained  them  from  certain  per- 
sons whom  he  did  not  know,  and  whom  he  did  not 
describe.  He  expressed  no  willingneas  to  go  with 
the  officer  arresting  him  to  find  such  persons,  and 
it  was  not  shown  that  he  had  made  any  effort  to 
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verify  his  statement,  though  the  case  had  been 
twice  tried.  A  witness  for  the  state  testified  that 
he  saw  horses  resembling  those  stolen  at  a  certain 
place,  in  possession  of  one  whom  be  believed  was 
defendant  on  the  day  after  the  larceny;  and, 
though  this  testimony  was  not  consistent  with  the 
witness'  testimony  at  the  preliminary  examina- 
tion and  the  first  trial,  a  witness  for  defendant  tes- 
tified that  the  first  witness  was  at  the  place  des- 
ignated, when  tlie  horses  were  there.  Another 
witness  testified  that  he  saw  the  horses  at  the 
time  and  place  mentioned  by  the  first  witness,  in 
possession  of  two  men,  neither  of  whom  was  de- 
fendant; and  it  appeared  that  two  men,  answering 
the  description  of  these  two,  were  seen  in  the 
vicinity  of  the  larceny  the  evening  before  It  occur- 
red. Several  witnesses  testified  that  defendant 
was  in  another  place  on  the  night  of  the  larceny. 
HeUi,  that  a  conviction  would  not  be  disturbed  on 
appeal.— State  v.  "Whltmer,  (Iowa,)  442. 

a.  About  three  days  after  the  larceny  of  goods 
they  were  found  in  the  possession  of  defendant  and 
another  person,  who  were  trying  to  sell  them  to  a 
second-hand  dealer.  They  had  the  goods  in  defend- 
ant's satchel,  admitted  to  be  defendant's,  though 
he  denied  having  anything  to  do  with  them,  saying 
that  he  went  with  the  other  man,  who  claimed  the 
goods  as  bis  own,  and  to  whom  he  loaned  the  satch- 
el to  assist  him  in  selling  them.  He  alleged  that 
he  only  carried  the  goods  at  the  other  person's  re- 
quest. Defendant  claimed  to  have  known  the  oth- 
er man  for  four  years,  but  did  not  give  his  name. 
The  alleged  owner  of  the  goods  identified  them, 
and  his  evidence  was  nnoontradicted.  Held,  that 
It  was  not  error  to  charge  that  defendant  virtualty 
admitted  that  the  goods  were  stolen,  and  that  he 
and  another  man  had  them  in  their  possession,  but 
undertook  to  explain  the  nature  of  his  possession, 
and  that  It  was  for  the  Jury  to  say  whether  they 
believed  the  explawtioa.  —  People  ▼.  Walters, 
(Mich.)  1105. 

Evidenoe. 

8.  It  is  not  necessary  for  the  prosecution  to  prove 
by  the  owner  or  the  person  havingpossession  of  the 
goods  stolen  that  they  were  ta^en  without  the 
owner's  consent,  as  that  may  be  proven  by  others 
having  a  knowledge  of  tiie  facts.— People  ▼.  Jacks, 
(Mich.)  1184. 

Instmotlona. 

4.  It  is  not  prejndiolal  error  to  refuse  to  charge 
that  possession  of  stolen  goods  is  only  presumptive 
evidence  of  the  possessor's  gailt,  when  the  jury 
are  instructed  that  they  may  consider  the  defend- 
ant's testimony,  and  his  theory  accounting  for  his 
possession,  and  that,  if  the  evidence  in  his  behalf 
raises  a  reasonable  doubt  in  their  minds  as  to  his 
guilt,  he  should  be  acquitted.— People  v.  Walters, 
(Mich.)  1105. 

'  Orand  and  petit. 

6.  On  a  trial  of  an  information  charging  grand 
larceny,  it  is  not  prejudicial  error  to  find  the  de- 
fendant guilty  of  petit  larceny,  though  on  the  evi- 
dence he  was  guiltv  of  grand  larceny  or  nothing. 
—People  V.  Jacks,  (Mich.)  1184. 

Lateral  Support. 

Injuries  to,  by  excavating  street,  see  Mwnietpal 
Corporations,  18-35. 

LIBEL  AND  SLANDER. 

FriTileged  oommtmlcation. 

1.  Words  concerning  a  city  attomisy,  that  "he  is 
unflt  to  hold  the  office  of  city  attorney.  His  opin- 
ion is  too  easily  warped  for  money  consideration, " 
spoken  by  the  mayor  to  the  city  council,  which  has 
power  to  remove  the  attorney,  are  privileged. — 
Greenwood  v.  Cobbey,  (Neb.)  413, 

2.  In  an  action  for  causing  to  he  inserted  in  the 
reports  of  a  "commercial  agency"  a  false  and  de- 
famatory statement  injuriously  aSeotlng  plaintiff's 
credit,  the  defense  of  privileged  commumcatlon  Is 
of  no  avail  when  the  evidence  shows  that  the  state- 
ment was  made  maliciously,  and  with  a  view  to 


subserve  defendant's  own  private  purposes. — Low- 
ry  V.  Vedder,  (Minn.)  543. 

Justification. 

3.  The  fact  that  an  article  alleged  to  be  libelous 
was  published  in  explanation  of  and  in  reply  to  a 
false  article  published  by  pluintift  concerning  de- 
fendants cannot  be  pleaded  in  justification.— Stew- 
art V.  Minnesota  Tribune  Co.,  (Minn.)  787. 

4.  An  article  allesrod  to  be  libelous  described 
plaintiff  as  a  "tax-title  shark. "  There  was  noth- 
ing in  the  complaint  by  way  of  inducement  to  show 
that  there  was  anything  defamatory  in  such  charge. 
Hchl.  that  allegations  in  the  answer,  by  way  of 
justification,  that  plaintiff  bad  the  reputation  of 
purchasing  lands  at  tax-sales,  and  had  purchased 
largely  at  such  sales,  were  properly  stricken  out 
as  irrelevant. — Id. 

5.  A  verdict  in  a  former  action  by  S.  against 
plaintiff  for  libel  is  not  competent  evidence  in  a 
suit  by  plaintiff  fur  having  been  charged  with  be- 
ing guilty  of  libel,  as  to  the  truth  or  falsity  of  the 
charge. — Id. 

6.  Where  it  appears  that  defendant,  in  reply  to 
alibelous article  published  by  plaintiff  against  him, 
published  a  personal  explanation  and  denial  of  the 
charges,  and  charged  plaintiff  with  forging  anoth- 
er's name  to  an  inoffensive  article  in  a  newspaper, 
but  did  not  go  beyond  what  might  be  expected  un- 
der the  circumstances,  it  is  proper  to  order  judg- 
ment for  defendant — Myers  v.  Kaichen,  (Mich.) 
820. 

Pleading. 

7.  Where  the  libelous  charge  is  contained  in  an 
article  published  in  a  newspaper,  the  complaint 
need  set  out  only  so  much  of  the  article  as  contains 
the  libel.— Blethen  v.  Stewart,  (Minn.)  933. 

8.  Matter  in  mitigation,  to  the  effect  that  the  ar- 
ticle complained  of  was  published  in  correction 
and  explanation  of  a  false  and  malicious  article 
published  by  pltintift  concerning  defendants,  and 
that  the  alleged  libel  was  published  on  the  evening 
of  the  same  day  on  which  defendants  heard  of  the 
article  of  plaintiff,  and  in  a  temporary  heat  of  pas- 
sion, was  Improperly  stricken  from  the  answer.— 
Stewart  v.  Minnesota  Tribune  Co.,  (Minn.)  787. 

Eridenoe. 

9.  In  an  action  for  Ubel,  the  evidence  showed 
that  defendant  caused  to  be  inserted  in  the  reports 
of  a  "commeroial  agenqy  "  a  statement  Injuriously 
affecting  plaintiff's  financial  standing;  that  the 
statement  was  circulated  among  its  members;  that 
it  was  false  and  defamatory,  calculated  to  Itijure 
plaintiff  in  his  business  and  credit.  Held  suifloient 
to  sustain  a  verdict  for  plaintiff.- Lowiy  v.  Ved- 
der, (Minn.)  548. 

w.  In  an  action  tor  slander,  where  defendantad- 
mits  the  use  of  the  slanderous  words  charged,  but 
claims  that  they  were  spoken  of  and  concerning 
another  person  than  plaintiff,  the  whole  conversa- 
tion had  at  the  time  the  alleged  slanderous  lan- 
guage was  used  may  properly  be  given,  for  the 
purpose  of  showing  against  whom  tlie  words  were 
spoken.— Newman  v.  Stein,  (Mich.)  936. 

11.  Where  the  alleged  slanderous  words  are  "she 
is  ornrier  than  two  bells,"  it  is  competent  to  show 
by  persons  who  heard  the  words  what  they  under- 
stood them  to  mean.- Wimer  v.  Allbaugh,  (Iowa,) 
587. 

13.  It  is  incompetent  to  ask  a  witness  If  he  un- 
derstood any  language  used  by  defendant  to  have 
the  meaning  attributed  to  it  by  plaintiff,  where  it 
appears  that  the  witness  did  not  hear  defendant 
speak  the  words  complained  of. — Id. 

Instraotion. 

18.  In  a  civil  action  for  libel,  where  the  words 
published  are  clearly  libelous  on  their  face,  being 
unambiguous  and  Incapable  of  an  innocent  mean- 
ing, It  is  both  the  right  and  the  duty  of  the  court 
tolnstruct  the  jury,  as  a  matter  of  law,  that  thoy 
are  defamatory.— Smith  v.  Stewart,  (Minn.)  SOS. 

14.  Where  that  portion  of  a  charge  which  relates 
to  compensatory  daimages  Informs  the  jury  that 
such  damages  may  be  awarded  "  when  the  wrong 
Is  established,  whether  it  was  committed  malio- 
tously- that  is,  with  an  evil  intent — or  not, "  is 
followed  by  stating  that  punitive  damages  "are 
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such  as  may  be  awnrded  only  when  the  wrong  Ib 
shown  to  be  maliclouB, "  sutBclently  defines  the 
word  "malicious.  "—Wimer  v.  AUbaugh,  (loMra,) 
587. 

15.  An  instruotion  that  the  words  complained  of 
wtll  not  warrant  the  construction  given  them  br 
plaintiff,  though  the  jury  should  find  that  defend- 
ant did  apeak  them  of  plaintiff,  is  properly  refused, 
as  the  objection  could  have  been  taken  by  demnr- 
rer  or  motion  before  the  evidence  was  given,  and 
under  Code  Iowa,  1 3660,  Is  waived  by  f edlure  to  do 
so.— Id. 

Damages. 

16.  Where  the  words  alleged  to  have  been  spoken 
•re  actionable  per  se,  and  defendant  is  shown  to 
have  been  actuated  by  malice,  and  to  have  spoken 
them  in  a  wanton  nanner,  it  is  error  to  charge  the 
jury  that  exemplary  damages  cannot  be  given. — 
Newman  v.  Stein,  (Mich.)  856. 

17.  An  instruction  as  to  punitive  and  compensa- 
tory damages,  which  states  when  each  may  be 
awarded,  is  not  objectionable,  in  that  It  fails  to 
tell  the  jury  that  they  shall  or  shall  not  consider 
the  question  of  punitive  damages,  as  that  is  in  the 
discretion  of  thejury. — ^Wimerv.  Allbaugb,  (Iowa,) 
587. 

18.  It  is  competent  for  defendant  to  show  that  he 
was  provoked  to  the  use  of  intemperate  language 
by  the  conduct  and  language  of  plaintiff.  The  law 
makes  allowance  in  a  case  of  this  kind  for  the  In- 
llrmities  of  human  nature,  and  for  what  is  done  In 
the  heat  of  passion  produced  by  the  improper  con- 
duct of  the  adverse  party.— Newman  T.  Btein, 
(Mich.)  968. 

lilCENSE. 

Selling  meat  on  the  street,  see  JIfunfeipal  Corpo- 
rations, 4-8. 

To  sell  liquors,  refusal  of,  by  oonnoll,  see  3{tmict- 
pal  Corporatlotu,  8-10. 

Between  indiyiauala — Berooatlon. 

1.  The  owner  of  land  may  revoke  a  parol  Uoense 
to  maintain  a  drain  across  it,  and  proceed  to  use 
his  land  as  though  the  drain  were  not  there,  with- 
out giving  notice  to  the  licensee.— Wilson  ▼.  St 
Faul,  M.  &  H.  Ry.  Co.,  (Minn.)  600. 

Occupation  tax. 

3.  In  Nebraska,  a  village  has  authority  to  levy  a 
reasonable  oocupation  tax,  which  conforms  to  the 
requirements  of  the  constitution  and  statute;  but 
such  tax  is  a  mere  civil  liability,  to  be  collected  by- 
levy  and  sale  of  property,  and  not  by  arrest  and 
imprisonment.— State  ▼.  Green,  (Neb.)  B1& 

liiens. 

See,  also,  Chattel  Mortaages,  0-12;  K«ehan<cs' 

LUns,  1-17;  Pledge,  1-6. 
By  deed  absolute  on  its  face,  see  Mortgngu,  3. 
Of  attorneys,  see  Attorney  and  Client,  9. 
ludgmenli,  see  Judgment,  83-86. 
laborers,  for  work  done  on  logs,  see  Logs  and 

Logging,  1-8. 
landlord,  see  Landlord  and  Tenant,  2,  8. 
On  railroad  bridges  for  labor,  see  Railroad  Com- 

pitnies,  'i. 
Priorities  between  mortgajges,  see  Mortgages,  0-9. 
Who  may  sue  to  bar  junior  lienor's  right  of  re- 
demption, see  Parties,  1. 

Idfe  Instirance. 

See  Insurance. 

TiTMTTATIOW  OF  ACnONS. 

By  judgment  creditor  to  redeem  from  mortgage, 

see  Judgment,  15. 
Foreclosure  of  mortgages,  class  legislation,  see 

Constitutional  Law,  9. 
Presentment  of  claims  against  estate,  see  Exeeur 

tors  and  AdministrcUors,  4. 
Bepresentations  by  maker,  as  to  payments,  taking 

note  out  of  statute,  see  Deceit,  1. 
Who  may  interpose  statute,  see  Taxation,  4S. 


Application  of  statute. 

1.  Oen.  St.  Minn.  1878,  c.  66,  S 12,  provides  that  the 
limitations  prescribed  "shall  apply  to  the  same  ac- 
tions when  Drought  In  the  name  of  the  state,  or  in 
the  name  of  any  officer,  or  otherwise,  for  the  bm- 
efit  of  the  state,  in  ttie  same  manner  as  to  actiona 
brought  by  citizens ; "  section  6  prescribes  the  lim- 
itation for  "actions  upon  a  liability  crested  by 
statute"  at  six  years.  Held,  that  proceedings  nn- 
der  the  tax  law  to  obtain  judgment  against  ths 
land  are  an  "action  upon  a  liability  created  by  stat- 
ute, "  and  the  six-years  limitation  applies.  Over- 
ruling State  V.  Webber,  88  Minn.  397,  ^  N.  W.  Rep. 
940.— State  r.  Certain  Lands  in  Redwood  Ooan^, 
(Minn.)  478. 

3.  In  an  action  commenced  in  1837,  to  enforce  sa 
implied  trust  in  realty,  the  legal  title  to  which  was 
alleged  to  have  been  wrongfuly  conveyed  by  pat- 
ent from  the  United  States  to  defendant's  grantor 
in  violation  of  the  prior  vested  rights  of  puuntilTs 
snoestor,  the  complaint  alleged  that  plaintiff's  an- 
cestor entered  the  land  under  the  pre-emption  law 
in  September,  1S58;  that  in  October,  1858,  a  patent 
was  wrongfully,  and  without  notice  to  said  ances- 
tor, issued  to  defendant's  grantor;  that  at  the 
time  of  issuing  said  patent,  plaintiff's  ancestor  was 
in  actual  possession  of  the  land,  and  his  pre-emp- 
tion claim  a  subsisting  entty  on  the  records  of  the 
land  department,  and  that  it  was  not  canoeled  un- 
til 1861;  that  be  was  given  no  hearing  or  opportu- 
nity to  appeal  in  the  matter  of  issuing  the  patent, 
or  canoellng  his  entry,  "and  when  the  matter  came 
to  his  know)^ge  he  was  advised  by  bis  attorney 
that  he  had  no  remedy  after  the  issuance  of  the 
patent  by  the  department,  and  has  ever  since  rest- 
ed upon  tliat  Information,  but  that  he  has,  at  no 
time,  been  disturbed  by  adverse  possession  there- 
of, until  within  six  years  last  past. "  Held,  that 
the  action  was  barred  by  the^tatute  of  limitation, 
((}en.  St.  Minn.  1878,  c.  66,  S  6,  subd.  7.)  which,  al- 
though not  passed  till  1877,  is  applicable  to  pre-ex- 
isting causes  of  action. — Burk  v.  Western  liand 
Ass'n,  (Minn.)  479. 

3.  Where  a  tax-pa^er  pays  to  the  county  ofBcen 
a  township  tax  levied  in  aid  of  a  railroad,  and 
thereupon  brings  an  action  against  the  railroad 
company  to  test  the  legality  of  the  tax,  the  statute 
doss  not  begin  to  run  against  an  action  by  the  tax- 
payer to  compel  the  county  officers  to  retnm  the 
money  so  pi^d  until  the  final  disposition  of  his  no- 
tion against  the  railroad  company.  —  Kyerly  v. 
Board  Bup'rs  of  Jasper  County,  (Iowa,)  874. 

4.  A  deed  of  a  right  of  way  to  a  railroad  company 
covenanted  that  the  water  on  the  south-east  side 
of  the  road  should  be  made  to  run  on  the  same  aide 
of  the  road,  instead  of  through  cattle-guards. 
When  the  railroad  was  first  constructed,  which 
was  before  the  deed  was  given,  there  were  two 
cattle-guards  on  the  land,  and  afterwards  a  wooden 
culvert  was  constructed,  and  shortly  before  snit  a 
stone  bridge  was  built.  There  was  evidence  that 
the  wooden  culvert  was  of  a  temporary  character, 
and  was  not  built  after  the  manner  of  building  per. 
manent  culverts;  that  a  ditch  was  dug  on  the 
south-east  side  of  the  railway,  to  carry  off  the  wa- 
ter on  that  side ;  and  that  the  wooden  culvert  wia 
not  kept  free  for  the  passage  of  water.  Held, 
that  a  finding  that  the  wooden  culvert  was  tempo- 
rary was  not  unsupported  by  evidence,  and  that,  be- 
ing temporary,  the  action  for  breach  of  the  covenant 
was  not  barred  beoause  the  wooden  culvert  was 
constructed  more  than  10  years  before  salt  brought. 
— Feden  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  (Iowa,) 
635. 

When  statute  begins  to  run. 

5.  A  right  of  action  for  the  wron  ?f  ul  seizure  and 
sale  of  property  under  attachment  execution 
against  a  third  person  aoomes  at  the  time  of  the 
sale  and  payment  of  the  proceeds  to  the  attach- 
ment plaintiff,  though  before  such  sale  the  ovmer 
has  intervened  in  the  suit  against  the  third  person, 
claiming  title  to  the  property,  and  such  interven- 
tion proceeding  is  pending  at  the  time  of  the  sale, 
and  is  finally  determined  in  favor  of  the  owner, 
who,  knowing  of  the  sale,  has  not  amended  his 
pleadings  in  the  intervention  proceeding  so  as  to 
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demand  the  value  of  the  property.— Osrmtt  ▼. 
Bidder,  (low*,)  dSl. 

6.  Where  a  partner  has  left  a  portion  of  his  ao> 
cnied  profits  In  the  businees,  the  statute  of  llmita- 
tioos  does  not  begin  to  ran  in  any  event  against 
his  right  to  recover  this  interest  before  the  disso- 
lution of  the  flrm.'-Broderick  v.  Besnpre,  (Minn.) 
83. 

DiBoovery  of  fraud. 

7.  By  Code  Iowa,  H  2529,  2580,  an  action  for  re- 
lief for  fraud  in  ezclnaively  iequitable  cases  must 
be  brought  within  five  years  after  discovery.  An 
alleged  fraudulent  deed  was  executed  In  1874,  and 
recorded  two  years  later.  Held,  that  the  record- 
ing of  the  deed  operated  as  a  discovery  of  the 
fraud  as  to  a  creditor  of  the  grantor  who  had  ob- 
tained judgment  before  its  execution,  there  being 
no  showing  that  such  discovery  was  unavailable 
as  a  basis  of  further  inquiry  and  proceeding.— 
Hawley  v.  Page,  (Iowa,)  193. 

8.  In  an  action  to  set  aside  a  guardian^  deed  on 
the  ground  of  fraud,  the  fraud  Is  discovered,  with- 
in the  meaning  of  the  statute  of  limitations,  when 
the  deed  was  recorded.— Francis  ▼.  Wallace, 
(Iowa,)  828. 

Law  of  other  state. 

9.  Under  Civil  Code  Neb.  §  18,  which  declares 
that  "all  actions  or  causes  of  action  which  are  or 
have  been  barred  by  the  laws  of  this  state,  or  any 
state  or  territory  of  the  United  States,  shall  be 
deemed  barred  under  the  laws  of  this  state, "  an 
answer  alleging  that  the  cause  of  action  was  barred 
by  the  laws  of  the  state  of  which  defendant  was  a 
resident  presents  a  good  defense. — Hower  v.  Aalt- 
man,  MUler  &  Co.,  (Neb.)  1039. 

New  promise. 

10.  How.  SL  Mich,  i  8729,  requires  that  an  ac- 
knowledgment, or  new  promise,  to  toll  the  statute 
of  limitations,  must  be  in  writing,  but  provides 
that  such  requirement  shall  not  change  the  effect 
of  any  payment  of  principal  or  interest.  Held, 
that  if  a  second  mortgage,  executed  by  a  mortgagor 
to  the  bolder  of  the  first  mortgage,  was  intended 
by  the  parties  as  rayment  of  the  interest  due  on 
the  first,  it  was  sufficient  to  toll  the  statute  as  to 
the  first  mortgage  debt.— Blair  v.  £burria,  (Mich.) 
790. 

Liquor  Selling. 

See  IntoxUxittng  Liqtwrs. 

Local  Actions. 

See  VCTiti«  in  CivU  Cages. 

US  PENDENS. 
Alimony. 

The  doctrine  of  lis  pendent,  under  Code  Iowa, 
$  202S,  providing  that  when  a  petition  affecting 
realty  is  filed  the  action  is  pending  so  as  to  charge 
third  persons  with  notice,  and  they  can  acquire  no 
interst  adverse  to  plaintiff,  eto.,  does  not  apply  to 
a  petition  for  divorce,  alleging  that  defendant  has 
real  and  personal  property,  and  asking  for  alimony, 
and  that  it  be  charged  as  a  special  lien  on  the  real- 
ty. A  mortgage  executed  and  recorded  after  such 
petition  is  filed  is  superior  to  either  of  the  judg- 
ments for  temporary  or  permanent  alimony  sub- 
sequently rendered. — Scott  v.  Rogers,  (Iowa,)  877. 

liOOS  AND  LOOGINQ. 

Laborers'  lien. 

1.  Under  Rev.  Bt.  Wis.  i  2S86,  providing  that  the 
relief  granted  to  the  plaintiff,  if  there  be  no  an- 
swer, cannot  exceed  that  demanded  in  the  com- 
plaint, a  complaint  praying  for  a  balance  due  for 
work  on  logs,  and  alleging  all  the  facts  essential 
to  entitle  plaintiff  to  a  lien  on  the  logs,  but  not 
praying  for  such  lien,  will  not  support  a  judgment 
For  the  lien,  in  the  absence  of  an  answer. — McKen- 
sie  V.  Peck,  (Wis.)  247;  Dorothy  v.  Same,  Id. 

2.  Where  the  complaint  alleys  facte  which  en- 
title plaintiff  to  a  personal  judgment,  and  the 


summooB  was  personally  served  on  defendant, 
who  failed  to  answer,  a  personal  judgment  for 
the  amount  clidmed  will  be  sustained,  though  a 
part  of  the  judgment  granting  a  lien  is  unwar- 
ranted.—Id. 

8.  Pub.  Acts  Mlob.  1887,  No.  399,  provides  that 
any  person  performing  any  labor  or  services  in 
cutting  or  driving  logs  shall  have  a  lien  there, 
on  for  the  amount  due  for  such  labor  or  serv- 
ices. Held  that,  where  the  laborer  performs 
work  on  a  large  drive  of  logs,  belonging  to  differ- 
ent owners,  he  cannot  enforce  his  lien  in  whole  np 
on  the  logs  belonging  to  one  or  more  of  the  differ- 
ent owners,  but  he  must  show  the  amount  of  labor 
expended  upon  each  owner's  logs,  and  to  that  ex- 
tent only  he  is  entitled  to  have  his  lien  assessed 
upon  that  owner's  logs. — Appleman  v.  Myre  and 
Ciertain  Logs  Owned  by  Wood,  (Mich.)  4ti;  Mur- 
phy v.  Same,  (Mich.)  50. 

Evidence  of  nsage. 

4.  It  appeared  that  a  single  boom  company  rs- 
ceived  and  handled  all  the  logs  coming  down  the 
M.  river  to  M.,  and  that  the  usage  of  such  com- 
pany in  collecting  boomage  was  well  known  to 
lumbennen  operating  on  the  river.  Held,  in  an 
action  upon  a  contract,  by  which  plaintiff  sold  to 
defendant  at  M.  a  quantity  of  logs  to  be  handled 
and  scaled  by  such  boom  company,  that,  under  the 
issue  as  to  whether  it  was  plaintiff's  or  defendant's 
duty  to  pay  the  boom  charges,  evidence  of  the  gen- 
eral usage  of  the  business  at  M.  was  properly  re- 
ceived.—Clarke  V.  Hall  &  Ducey  Lumber  Ca, 
(Minn.)  785. 

LOTTEBIES. 
Bights  of  winner. 

In  Michigan  there  is  no  law  prohibiting  a  person 
from,  or  punishing  him  for,  receiving  a  prize 
drawn  in  a  lottery,  if  voluntarily  paid  to  bmo.— 
People  V.  Watson,  (Mich.)  1006. 

liiuxatlc. 

Bee  InsanUy. 

Malice. 

Malicious  attachment,  see  .^ttodwnmt,  10-19. 

MALICIOUS  PBOSECUnON. 

Probable  cause. 

1.  In  an  action  for  malicious  prosecution,  it  is  for 
the  court  to  determine  whether  a  state  of  facts, 
over  which  there  is  no  controversy,  constitutes 
probable  cause,  warranting  the  prosecution  on 
which  the  action  is  based.— -Ollbertson  v.  Fuller, 
(Minn.)  208.* 

AdTioe  of  counsel. 

8.  The  members  of  a  village  ooundl  are  not  Ul^ 
ble  for  malicious  prosecution  where  they  enforce 
a  village  ordinance  in  good  faith,  upon  the  advice 
of  the  attorney  general  of  the  state,  to  whom  a 
statement  of  all  of  the  facts  has  been  made. — ^Id.* 

MANDAMUS. 

To  correct  assessment,  see  IVixation,  U-16. 

To  judge. 

1.  A  writ  of  mandamtu  will  not  issue  to  com- 
pel a  circuit  judge  to  assume  jurisdiction  over  and 
try  an  information  in  a  case  of  private  trespass  for 
which  a  civil  action  lies. — People  v.  Loveridge, 
(Mich.)  997. 

2.  A  trial  by  jury  was  allowed  under  Laws  Mich. 
1887,  p.  85S,  providing  that  either  party  to  a  suit 
in  chancery  shall  be  entitled  to  a  jury  trial,  to  be 
demanded  in  the  same  manner  as  in  a  suit  at  lawj 
and  that  the  verdict  of  such  jury  on  a  question  of 
fact  shall  have  the  same  force  and  effect  as  a  ver- 
dict at  law.  Issues  were  submitted,  and  the  judge, 
acting  entirely  on  the  answers  given  by  the  jury, 
entered  a  decree,  refusing  to  exercise  his  own 
judgment  in  the  case.  Held  that,  as  it  appeared 
that  there  had  been  no  original  hearing,  manda- 
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mwa  to  the  judge  to  set  aside  the  decree,  and  hear 
and  decide  the  cause,  was  the  proper  reme^.— 
Brown  T.  Kalamazoo  Cirooit  Judg^,  (MIoh.)  Sin. 

S.  Mandamua  will  not  be  granted  to  compel  the 
circuit  judge  to  grant  a  new  trial,  where  ne  has 
exercised  his  discretion  and  refused  it,  after  consid- 
ering affldavits  pro  and  con,  and  where  the  negli- 
gence of  the  defendant  in  not  producing  its  princi- 
pal witnesses  at  the  trial  stands  oonfeased.  Shbb- 
wooD,  O.  J.jand  Campbbu.,  J.,  dissenting.— De- 
troit Tug  &  wrecking  Co.  V.  Gartner,  (Mich.)  968. 

4.  A  mandamug  MTiii  not  issue  to  a  justice  of  the 
peace  to  require  him  to  make  an  order  in  a  case 
after  the  cause  has  been  removed  to  the  district 
court  by  proceedings  in  error,  and  the  judgment  of 
the  justice  has  been  reversed  and  the  cause  re- 
tained for  triaL— State  v.  Idvaey,  (Neb.)  788. 

CoTinty  treasurer. 

5.  Mandamus  will  not  lie  to  compel  a  county 
treasurer  to  certify  that  all  taxes  are  paid  when 
taxes  remain  unpaid,  although  the  same  are  illegal. 
— State  V.  Nelson,  (Minn.)  648. 

Mandate. 

On  appeal  and  proceedings  below,  see  Appeal,  61, 

Markets. 

Regulation  of,  see  Jfunietpal  Corporation*,  8. 

MABBIAGE. 

Bee,  also,  Breack  of  Marriage  Promlte:  IHiooree; 

Husband  and  Wife. 
Settlements,  see  Husband  and  Wife,  6, 0. 

Validity. 

1.  Under  Gen.  St.  Minn.  1878,  a  02,  !  1,  provid- 
ing that,  where  a  person  whose  husband  or  wife 
has  been  absent  for  five  successive  years  without 
being  known  to  such  person  to  be  living  during 
that  time  marries  during  the  life-time  of  such  hus- 
band or  wife,  the  marriage  is  valid  to  the  time  of 
a  deci'ee  annulling  it,  made  by  a  court  with  juris- 
diction in  such  matters,  in  an  action  for  the  pur- 
pose, and  having  the  proper  parties  before  it,  ita 
validity  cannot  M  assailed  collaterally. — Charles 
V.  Charles,  (Minn.)  985. 

Evidence. 

3.  Testator  devised  land  held  under  school-land 
certificates  to  plaintiff,  but  provided  that  he  should 
not  have  possession  while  testator's  wife  remained 
unmarried.  The  wife  made  affidavit  that  testator 
died  intestate,  without  issue,  leaving  her  his  only 
heir,  and  obtuned  a  patent  for  the  land,  and  con- 
veyed the  same  to  one  who  conveyed  to  defendant 
In'an  action  to  annul  the  patent  and  conveyances, 
held,  that  the  signature  of  a  surname  other  than 
testaior's  to  the  wife's  afBdavitfor  the  patent,  fol- 
lowed by  the  word  "ii^c"  and  testator's  surname, 
and  a  similar  signature  to  her  deed,  under  which 
defendant  claims,  together  with  her  admissions, 
are  sufficient,  in  the  absence  of  evidence  to  the 
contrary,  to  show  her  remarriage.— Pricket  ▼. 
Muck,  (Wis.)  360. 
Presumption. 

8.  Where  the  statute  makes  the  record  of  a  oer- 
ttflcate  of  marriage  presumptive  evidegce  of  the 
marriage,  and  there  Is  no  evidence  to  remove  the 
presumption,  it  is  not  prejudicial  error  to  decline 
to  instruct  the  jury  that  it  is  only  presumptive. — 
State  ▼.  Brecht,  (Minn.)  602. 

MASTER  AND  SEBVANT. 

Contract  of  hiring. 

1.  After  an  oral  contract  for  service  had  been 
partly  performed,  a  written  agreement  was  exe- 
cuted, specifying  the  term  of  service,  including  the 
past  as  well  as  the  future  time,  and  stating  the 
compensation.  Held,  that  the  written  agreement 
•bould  be  deemed  to  embody  the  contract  relating 
to  the  past  as  well  as  to  the  future  service. — Blonde! 
V.  Le  Vesconte,  (Minn.)  644. 


Compensatioii. 

2.  On  the  issue  as  to  whether  the  defandmt. 
who  was  a  traveling  salesman  in  the  employ  of  the 
plaintiff,  bad  been  emplOTed  at  a  salary  of  S6&  or 
Its  per  month,  thedeCendant  testified  that  he  toM 
the  plaintiff  that  he  would  network  fortSS;  that 
he  had  been  offered  $76  by  other  parties;  and  that 
plaintiff  closed  the  interview  by  tailing  him  to  go 
on.  and  he  would  make  it  all  right.  The  latter 
testified  that  he  did  not  agree  to  -pay  more  than 
165,  unless  the  defendant  sold  enough  goods  to 
justify  a  higher  salary,  but  he  also  testified  that 
he  would  not  swear  that  he  bad  not  made  the 
statement  attributed  to  him  by  the  defendant 
Held,  that  only  a  finding  in  favor  of  the  defend- 
ant's contention  was  authorized. — Smith  t.  Keg- 
ley,  gowa.)  876. 

8.  In  an  action  for  wages,  the  evidence  showed 
that  plaintiff  was  employed  by  defendant  to  oper- 
ate his  grist-mill,  and  that  the  tolls  received  were 
used  by  plaintiff,  but  that  the  mill  did  but  little 
work,  and  that  defendant  knew  when  he  employed 
plaintiff  that  the  earnings  of  the  mill  would  be  en- 
tirely insufficient  to  pay  for  plaintiff's  services. 
Held,  that  an  instrucnon  was  properly  refuseJ  to 
the  effect  that  plaintiff  having  received  the  entire 
proceeds  of  his  labor,  and  defendant  havingderived 
no  benefit  therefrom,  plaintiff  could  not  recover.— 
Bonner  v.  Runals,  (Mich.)  10S7. 

4.  In  an  action  for  services  and  for  breach  of 
contract,  a  finding  of  the  jmry  of  a  certain  amount 
due  plaintiff  on  one  count  cannot  be  held  excessive 
on  the  ground  that  a  payment  on  that  count  is 
shown  and  admitted,  where  it  is  not  admitted  that 
the  payment  was  to  apply  on  the  claim  set  up  in 
that  count — Miller  v.  Brown,  (Iowa,)  Sttl. 

6.  Where  plaintiff  testifies  that  defendant  agreed 
to  pay  him  tlOO  per  month  for  services,  ana  the 
jury  are  authorized  to  find  that  this  rate  of  com- 
pensation was  to  continue  until  the  organization  of 
a  coal  company,  which  occurred  about  six  months 
after  plaintiff  entered  defendant's  service,  and  of 
which  plaintiff  was  to  be  superintendent,  a  find- 
ing for  plaintiff  of  tSOO  is  warranted.— Id. 

6.  Checks  admitted  by  defendtut  to  have  been 
given  on  acoount  of  transactions  with  Uie  coal 
company,  and  not  chargeable  on  plaintiff's  private 
aooount,  are  not  admissible  In  evidenoe. — Id. 

Negligence  of  master. 

7.  Plaintiff  was  employed  by  defendant  as  a 
porter,  to  sweep,  and  nandle  goods,  eta,  but  was 
accustomed  to  do  anjrthiag  which  the  manager  of 
his  department  directed.  While  working  in  the 
cellar,  about  an  elevator,  a  plank  slid  down  the 
shaft,  injuring  him.  A  skid,  with  hooks  to  hold  it 
in  place,  was  generally  used  instead  of  the  plank, 
to  slide  goods  from  the  elevator  to  a  wagon  out- 
side. The  plank  was  wet,  and  there  was  nothing 
to  prevent  anything  outside  from  sliding  down 
the  shaft  PlaintitTknew  this  fact  It  was  not 
shown  what  caused  the  plank  to  slide  down. 
Held,  that  plaintiff  could  not  recover,  either  on 
the  ground  of  negligence  in  the  use  of  the  plank 
by  bis  fellow-servants,  and  want  of  a  guard-r^ 
or  because  assigned  to  dangerous  work  outside  of 
his  usual  employment— Alford  ▼.  Metoalf  Bros.  & 
Co.,  (Mich.)  52. 

8.  I>efenaant  let  a  contract  to  certain  persons  to 
dig  a  shaft  in  its  mine,  the  contractors  having  en- 
tire charge  and  supervision  of  the  work.  Aboat 
six  feet  below  the  top  of  the  shaft  was  a  plank  on 
which  workmen  stood  while  worldng  the  pump. 
A  windlass  was  rigged  on  a  platform  across  the 
top  of  the  shaft,  and  the  rock  was  brought  up  in  a 
bucket  attached  to  the  windlass  by  a  rope  and  iros 
hook.  Plaintiff's  intestate  was  in  the  employ  of  i 
defendant,  and  one  of  his  duties  was  to  go  down  to 
the  plank  on  which  the  pump-men  stood,  and  oil 
the  pump  while  they  were  absent  He  was  found  i 
lying  at  the  bottom  of  the  shaft  in  an  unoonscioas 
condition,  and  was  brought  up  in  the  bucket,  and 
died  in  a  few  hours.  Before  he  died  be  stated  that 
the  bucket  fell  by  reason  of  the  rope's  breakinic, 
and  broke  the  plank,  and  that  he  fell  on  top  of  the 
bucket  Though  there  were  a  number  of  men 
working  about  the  shaft  at  the  time  of  the  ucci- 
dent,  none  of  them  gave  any  testimony  as  tn  its 
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cBTue.  Held,  that  tbe  statements  of  the  deceased 
\rere  not  competent  evidence,  and  that  there  was 
a  total  failure  of  proof  of  facts  necessary  to  show 
defendant's  liability. —Lendberg  t.  Brotherton 
Iron  Min.  Co.,  (Mich.)  875. 

9.  The  testimony  showed  that  if  the  accident 
occarred  In  the  manner  claimed  by  plaintiff  it  was 
due  to  the  rope's  having  worn  thin  at  the  point 
where  it  entered  tbe  hook:  that  the  contractors 
had  notice  of  the  defect,  and  that  it  was  their  duty 
to  remedy  it.  Held,  that  under  such  a  state  of 
facta  defendant  would  not  be  liable.— Id. 

10.  In  an  action  by  a  switchman  for  injuries  re- 
ceived by  being  run  down  by  defendant's  locomo- 
tive, parol  proof  that  defendant's  rules  required 
the  engine  bell  to  be  mug  is  competent,  it  not  ap- 
pearing that  there  was  a  better  kind  of  proof  of 
such  regulation.— Sobieski  v.  St.  Paul  &  D.  R.  Co., 
(Minn.)  863. 

11.  Independently  of  rules  prescribed  by  defend- 
ant, the  law  would  imply  a  duty  to  give  a  signal  of 
the  movement  of  the  engine  as  to  plaintiff,  who 
was  in  the  performance  of  his  duties. — Id. 

12.  A  contractor  undertook  to  lay  the  track  for  a 
railroad  company,  the  latter  to  furnish  the  con- 
struction train,  and  the  men  necessary  to  operate 
it,  they  to  be  employed  and  paid  by  the  company, 
and  to  whom  alone  they  were  responsible  while 
running  the  train.  Held,  that  for  injuries  sus- 
tained by  an  employ^  of  the  contractor  lawfully  on 
the  train,  through  the  carelessness  of  those  in 
charge  of  the  train  while  passing  over  the  track, 
the  railroad  company  confd  be  held  liable. — Chi- 
cago, B.  <fc  Q.  R.  Co.  V.  Clark,  (Neb.)  708. 

KTegllgenoe  of  fellow-serrants. 

13.  Defendants  were  engaged  in  grading  a  line 
of  railroad.  The  work  was  done  by  cutting  down 
one  part,  and  with  the  materiaLmaking  a  All  in  an- 
other part  adjacent.  The  material  was  conveyed 
from  the  cut  to  the  fill  in  dirt-cars.  In  the  dump 
these  cars  were  run  on  a  track  laid  on  a  temporary 
trestle,  constructed  with  materials  furnished  on 
the  ground  by  defendants ;  and,  as  the  dump  was 
filled,  this  trestle  was  from  time  to  time  extended. 
Part  of  the  men  worked  in  the  cut,  others  drove 
the  teams  which  drew  the  cars,  others  unloaded 
the  cars  and  shoveled  on  the  dump,  and  another, 
one  J.,  framed  the  bents  and  built  the  trestle,  but 
all  were  subject  to  be  called,  on  tbe  orders  of  the 
foreman,  from  one  part  of  the  work  to  another.  A 
foreman  was  in  charge  of  the  work,  and  gave  all 
the  orders  to  the  men,  where  to  work,  and  what  to 
do.  He  also  hired  and  discharged  men  on  the  work. 
On  the  occasion  in  question,  it  being  desired  to 
to  raise  additional  bents,  and  lengthen  the  trestle, 
he  called  upon  plaintitC  and  one  P.  to  assist  J. 
While  plaintiff.  P.,  and  the  foreman  were  on  the 
trestle,  attempting  to  shove  out  two  stringers  to 
reach  the  new  bent,  tbe  trestle,  not  being  properly 
braced,  fell,  and  plaintiff  was  injured.  Held,  that 
all  those  engaged  in  the  different  departments  of 
this  work  (including  the  construction  of  the  tres- 
tle) were  fellow-servants;  that  the  trestle  was  not 
a  structure  furnished  by  the  defendants  for  their 
employes  to  work  on,  but  was  itself  a  part  of  the 
construction  of  the  road,  and  a  part  of  the  work 
■which  they  themselves  were  employed  to  perform. 
—Lindvall  V.Woods,  (Minn.)  1020. 

14.  In  the  matter  of  building  tbe  trestle,  the  fore- 
man was  a  fellow-servant  with  the  workmen  under 
bim.  It  is  not  the  rank  of  an  employ^,  or  his  au- 
thority over  other  employes,  but  the  nature  of  the 
dnty  or  service  he  performs,  which  determines 
whether  he  is  a  vice-principal  or  a  fellow-servant. 
—Id. 

16.  Plaintiff,  while  working  at  the  crank  of  a 
windlass  on  a  aitohlng-machine  on  defendant's  rail- 
itMkd,  was  Injured  by  being  struck  by  the  handle  of 
tbe  windlass.  The  windlass  was  controlled  by  a 
brake  in  charge  of  a  co-employ 6,  and  the  Injury 
was  caused  by  his  releasing  uie  brake  without 
warning  plaintiff.  It  appeared  that  plaintiff  would 
not  have  been  injured  had  he  been  warned.  Heidi, 
t^at  the  evidence  supported  a  finding  that  the  co- 
employi  was  negligent,  and  that  plaintiff  used 
dne  care.— Nelson  v.  Chicago,  M.  &  St  P.  By.  Co., 
(Iowa,)  885. 


16.  Plaintiff  was  a  laborer  employed  by  the  de- 
fendant corporation  in  its  stone  quaiTies,  and  was 
injured  by  a  defective  appliance  connected  with  a 
tram-car  on  which  he  attempted  to  ride  down  an 
incline.  The  tramway  was  not  yet  completed  when 
the  superintendent  of  the  quarries  left,  and  tbe 
men  arranged  a  temporary  plan  for  running  the 
car  under  the  direction  of  H.,  a  laborer,  who  bad 
charge  of  the  tools  and  kept  the  time  of  tbe  men. 
He  sometimes  gave  directions  to  the  men  about  the 
work,  but  was  in  general  a  mere  laborer,  having 
no  power  to  govern  the  construction  of  the  machin- 
ery, or  to  purchase  or  select  appliances.  Held, 
that  there  was  no  evidence  from  which  the  jury 
might  find  H.  to  have  held  the  position  of  a  vice- 
prlncipaL- Wilson  v.  Dunreath  Red  Stone  Quarry 
Co.,  (Iowa,)  880.« 

17.  Declarations  of  H.,  made  before  and  after  the 
accident,  and  not  a  part  of  the  res  gestce,  relative 
to  the  defective  machinery,  are  not  admissible 
against  defendant. — Id. 

18.  Plaintiff  was  a  laborer  employed  by  the  defend- 
ant corporation  in  its  stone  quarries,  and  was  in- 
jured by  a  defective  appliance  connected  with  a 
tram-car  on  which  he  attempted  to  ride  down  an 
incline.  Held,  that  on  crosi^xaminatinn  of  plain- 
tiff it  was  error  to  exclude  inquiry  as  to  whether 
he  did  not  know  and  had  not  baen  advised  of  the 
danger  in  riding  on  the  car.— Id. 

Assumption  of  risk. 

19.  An  employ^  who  is  engaged  in  digging  and 
removing  earth  from  a  nearly  perpendicular  bank 
of  earth  assumes  the  rink  of  such  employment,  and 
the  employer  is  not  liable  for  an  injury  occasioned 
by  tbe  caving  in  of  the  bank. — ^Pederson  v.  City  of 
Rushford,  (Minn.)  1063. 

30.  Plaintiff  had  worked  in  a  machine-shop  a 
year,  and  had  seen  a  grindstone  trimmed  by  others, 
and  had  been  shown  by  the  foreman  how  to  trim  it. 
He  had  worked  on  it  once  himself,  and  also  for  sev- 
eral minutes  the  morning  when  hnrt.  The  iron 
bar  which  he  held  against  the  stone  caught  in  it, 
and  was  turned  down,  and  his  hand  was  crushed 
between  the  bar  and  the  stone.  Held,  that  as  the 
danger  must  have  been  as  apparent  to  him  as  to 
one  of  more  experience,  and  be  could  have  avoided 
the  danger  by  letting  go  of  the  bar  when  it  cauf^bt, 
he  must  be  considered  to  have  assumed  the  risk, 
and  cannot  recover. — Melzer  v.  Peninsular  Car  Co., 
(Mich.)  1078. 

21.  A  witness  testified  for  plaintiff  that  it  was 
more  unsafe  to  allow  an  inexperienced  man  to  trim 
a  grindstone  without  explaining  to  him  to  let  go 
than  if  it  were  a  planing-mill,  and  that  any  man 
could  see  that  if  the  iron  got  caught  and  went 
down  his  band  would  be  crushed  if  be  did  not  let 
'go.  Held,  that  it  was  not  error  to  exclude  the 
question  whether  it  was  not  unsafe  to  put  an  inex- 
perienced man  to  trimming  a  grindstone  at  all,  it 
having  been  shown  that  the  danger  was  apparent 
to  all.— Id. 

23.  Plaintiff,  a  civil  engineer  employed  in  super- 
intending the  laying  of  track  on  defendant's  road, 
was  ordered  to  go  to  the  front  with  a  wrecking 
train,  to  assist  in  replacing  an  engine  which  bad 
been  derailed.  On  the  way  the  train  on  which  he 
was  riding  was  derailed,  and  plaintiff  was  injured. 
It  appeared  that  the  track  at  the  place  of  the  acci- 
dent was  in  bad  condition,  being  laid  on  wet,  soft 
earth,  which  had  settled,  and  that  the  condition 
had  been  made  worse  by  a  storm  the  night  before, 
and  that  the  train  at  the  time  was  being  run  at  a 
dangerous  rate  of  speed.  Held,  that  defendant 
was  not  relieved  from  its  negligence  on  the  ground 
that  plaintiff,  by  reason  of  nis  employment,  had 
assumed  all  the  risks  of  riding  over  a  new  track  to 
and  from  his  work.— Meloy  v.  Chicago  &N.  W.  Ry. 
Co.,  (Iowa,)  568. 

Contributory  negligence. 

23.  Plaintiff,  a  railroad  switchman,  while  mn- 
ning  upon  the  track  at  station  grounds,  was  over- 
taken and  injured  by  a  locomotive,  which  was 
moved  without  the  customary  signal.  There  was 
room  for  plaintiff  to  have  traveled  outside  of  the 
track,  but  be  would  have  had  to  wade  in  snow  of 
considerable  depth.    Held,  that  the  question  of 
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oontribntonr  negligence  wan  for  the  jury.— Sobie- 
tU  ▼.  St.  Paul  £  D.  R.  Co.,  (Hion.)  808. 

MECHANICS'  UENS. 

On  bomestead,  see  Homeftend,  4,  6. 

railroad  bridffea,  see  Rnil/rnad  Compantet,  3. 
Priority  before  mortgage,  see  Chattel  Mortgctgw, 

la. 

Who  may  claim. 

1.  The  fact  that  plaintiff  did  not  finish  ■  build- 
ing, the  construction  of  which  he  had  commenced 
under  a  contract  with  defendant,  his  failure  being 
solely  due  to  the  refusal  of  defendant  to  allow  him 
to  proceed,  did  not  preclude  him  from  asserting 
his  right  to  a  lien  on  the  building  for  the  contract 
price,  less  the  cost  of  finishing  it— Chamley  v. 
Honlg,  (Wis.)  %». 

2.  A  city  contracted  with  S.  to  erect  a  system 
of  water- works,  and  8.  assinied  the  contract  to  de- 
fendant water  oompanj.  B.  then  contracted  to 
furnish  the  material  and  labor  for  constructing  the 
works,  and  received  in  advance  therefor  the  capi- 
tal Block  of  defendant,  And  a  large  amount  in  bonds 
secured  by  mortgage  on  all  its  property.  S.  or- 
dered of  plaintiffs  materials  for  the  work.  There 
was  evidence  that  the  business  of  plaintiffs  was 
done  with  S.  for  defendant,  but  a  statement  for  a 
lien  filed  by  plaintiffs  showed  that  the  account  was 
made  and  the  lien  claimed  as  against  S.  alone.  No 
fraud  on  the  part  of  S.  in  his  transactions  with 
plaintiffs  was  shown.  Held,  that  plaintiffs  were 
not  entitled  to  have  their  lien  established  as  against 
defendant. — Mailory  v.  City  of  Marion  Water- 
Works  Co.,  (Iowa.)  Sai. 

On  what  property. 

8.  Rev.  St.  Wis.  S  8814,  providing  that  "every 
person  who,  as  principal  contractor,  perform  any 
work  or  labor  •  •  •  in  or  about  the  erection 
•  •  •  of  any  bridge  •  •  •  shall  have  a  lien 
thereupon,  and  upon  the  interests  of  the  owner  of 
snch  •  •  •  bridge  in  and  to  the  land  upon 
which  the  same  is  situated, "  applies  to  railroad 
bridges.— Furtell  v.  Chicago  Forge  &  Bolt  Co., 
(Wis.)  265. 

4.  There  is  no  public  policy  in  Wisconsin  against 
enforcing  a  laborer*B.lien  upon  any  bridge  or  struct- 
ure of  a  railroad  oompany,  for  work  performed 
thereon.  On  the  contrary,  the  public  policy  is  to 
enforce  such  a  lien. — Id. 

5.  In  a  contract  of  sale  with  an  agreement  to 
convey,  vendee  was  required  to  erect  a  dwelling- 
house  upon  the  premises  within  a  specified  time, 
and  before  he  would  become  entitled  to  receive  a 
deed  therefor.  Held  to  authorize  said  vendee  to 
enter  into  a  contract  for  materials  with  which  to 
build  said  house,  and  that  the  material-men  are  en- 
titled to  a  lien  against  the  premises,  and  all  of  the 
right,  title,  and  interest  of  the  vendor  therein  on 
the  day  the  lien  attached,  together  with  an  inter- 
est subsequent! |T  acquired  by  reason  of  the  vendee's 
surrender  to  said  vendor  of  all  claim  to  the  prop- 
erty.—Hill  v.  QUI,  (Minn.)  294. 

Waiver. 

6.  When  material  is  furnished  to  a  tenant  to 
make  improvements  on  the  landlord's  farm,  the 
fact  that  a  material-man,  in  a  complaint  to  enforce 
a  lien  on  the  improvements,  alleges  that  the  land- 
lord Is  personally  liable  for  the  material,  will  not 
amount  to  a  waiver  of  the  lien  by  taldng  collateral 
security  therefor,  within  Code  Iowa,  S  2123,  when 
before  trial  he  dismisses  his  claim  of  personal  lia- 
bility against  the  lEmdlord  without  prejudice. — 
National  Lumber  Ca  v.  Bowman,  (Iowa,)  557. 

Assignment. 

7.  The  holder  of  a  mechanic's  lien  claim,  on  which 
suit  had  been  commenced,  assigned  it  in  writing 
as  follows:  "I  •  •  ♦  do  hereby  sell,  assign,  and 
transfer  •  •  •  all  my  right,  title,  and  interest 
and  claim  to  a  mechanic's  lien  as  set  forth  and 
claimed  by  me  in  the  above-entitled  suit,  and  in  the 
petition  and  amended  petition  therein. "  "It  is  un- 
derstood that  the  assignment  •  •  •  does  not 
include  subsidy  notes  taken  by  [tlie  assignor,]  and 


now  in  the  D.  Bank,  in  the  sum  of  about  t6,000.  * 
Held,  that  parol  evidence  was  not  admissible  to 
showthat  the  notes  were  collateral  to  a  partof  the 
claim,  and  that  such  part  was  not  assigned. — Bige- 
low  V.  Wilson,  (Iowa,)  601. 

Proceedings  to  perfect. 

8.  Material  was  furnished  to  a  tenant  to  make 
Improvements  on  the  landlord's  farm.  The  stst«- 
ment  filed  for  a  lien  did  not  oorrectly  recite  the 
number  of  the  section  on  which  tiie  improvemeota 
were  made.  The  landlord  had  personalknowledgs 
of  all  the  facts.  Held,  that  toe  error  would  not 
vitiate  the  lien.— National  Lumber  Co.  t.  Bowman,  - 
(Iowa.)  SS7. 

9.  Where  a  notice  of  lien,  filed  with  the  register, 
is  required  by  the  statute  to  be  verified,  a  failure 
to  verify  it  readers  the  notice  void.  Such  require- 
ments, being  designed  to  secure  good  fUth  in  the 
claim  of  lien,  are  peremptory. — Lindsay  v.  Huth, 
(Mich.)  853. 

10.  Under  Rev.  Code  Iowa,  {  3135,  which  pro- 
vides that  such  a  lien  shall  attach  to  the  bniidinga, 
etc,  for  which  Uie  materials  were  furnished,  in 
preference  to  any  prior  lien  on  the  land,  and  sec- 
tion 2133,  which  provides  that  the  failure  to  file  the 
statement  within  the  time  prescribed  shall  not  de- 
feat the  lien  except  as  to  purchasers  and  incum- 
brancers without  notice,  such  a  lien  is  paramonnt 
to  the  lien  of  a  iandlonl  for  rent,  he  having  notice 

of  all  the  facts National  Lumber  Co.  v.  Biowman, 

(Iowa,)  557. 

Bnforcement — ^Pleading. 

11.  In  an  action  on  a  bond  given  by  a  contractor 
under  Glen.  St.  1878,  c.  90,  i  8,  it  is  not  necessary  to 
allege  in  the  complaint  that  the  sureties  have  not 
previously  paid  the  full  amount  of  the  penal  sum 
of  the  boud.  This  is  a  matter  of  defense.— St.  Paul 
Foundry  Co.  y.  Wegmann,  (Minn.)  388. 

12.  Neither  is  it  necessary  to  allege  that  notice 
of  the  bond  was  posted  on  the  premises,  as  re- 
quired by  statute.  This  is  necessary  only  for  the 
purpose  of  relieving  the  property  from  a  lien,  and 
the  failure  to  post  would  not  affect  the  liability  of 
the  obligors  on  the  bond. — Id. 

13.  It  is  not  necessary  to  a  right  of  action  on  the 
bond  that  the  original  contractor  shall  have  fully 
performed  his  contract  with  the  owner  of  the 
premises. — Id. 

14.  Where  a  contract  price  for  the  labor  or  ma- 
terial has  been  fixed  by  the  contractor  and  subooi  - 
tractor,  this  will,  in  the  absence  of  fraud,  be  the 
measure  of  damages  in  such  action. — Id. 

Evidence. 

15.  In  an  action  where  a  statutory  lien  is  alleged 
for  lumber  furnished  for  the  oonstruotion  of  a 
building,  evidence  merely  that  the  amount  of  lum- 
ber claimed  to  have  been  furnished  was  not  "re- 
quired" for  the  construction  is  inadmissible.— 
Woolsey  v.  Bohn,  (Mino.)  103S). 

Decree. 

16.  Rev.  Code  Iowa,  f  2188,  provides  that  if  ma- 
terial is  furnished  or  labor  performed  in  the  oon 
struction  of  an  original  building,  erection,  or  other 
improvement  commenced  since  the  attaching  of 
prior  liens,  the  court  may,  in  its  discretion,  order 
such  building  to  \)o  separately  sold  under  execu* 
tion,  and  the  purchaser  may  remove  the  same 
within  such  reasonable  time  as  the  court  may  fix. 
Plaintiff  was  entitled  to  a  mechanic's  lien  on  a 
building  which  was  superior  to  all  other  liens,  but 
H.  had  a  mortgage,  which  was  a  prior  lien  on  the 
land  on  which  the  building  was  situated.  Held, 
that  plaintiff  was  entitled  to  a  decree  for  the  sale 
of  the  building  as  personal  property,  as  against 
the  owner,  although  the  right  of  redemption  of  the 
latter  was  thereby  cut  off.— Luce  v.  Curtis,  (Iowa,) 
813. 

17.  A  decree  was  made  in  a  suit  to  enforce  a  me- 
chanic's lien  for  the  sale  of  the  building  as  person- 
al estate,  but  a  prior  mortgagee  was  to  have  one 
year  in  which  to  redeem,  and  the  purchaser  was 
not  to  remove  the  building  until  the  end  of  that 
time.  Held,  that  the  owner  could  not  object  that 
the  purchaser  was  to  have  immediate  posaessioa 
of  the  building;  the  only  interference  with  the 
possession  of  the  owner  for  the  year  allowed  for 
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ademption  being  as  to  tbe  part  of  the  loton  which 
the  bnUding  was  situated.— Id. 

Medidnes. 

Bale  of  patent  medicines  by  others  than  pharma- 
olata,  see  I>ntagt»U,  1-8. 

Merger. 

Ot  tax-title,  see  Taxation,  43. 

Minors. 

See  OwmUan  and  Ward;  Infancy;  Parent  ond 
ClMd. 

Misconduct  of  OounseL 

See  Crtmtnal  Law,  88, 89;  New  'rHal,  6. 

Misconduct  of  Jury. 

Bee  New  Trial,  &-& 

Misnomer. 

In  Indictment,   see  IndlctmgiU  and  Itiforma- 
tion,  8. 
judgment,  see  Judgment,  4L 

Mitigation  of  Damages. 
Bee  lAbel  and  Slander,  18. 

Modification. 

Bee  ContraeU,  13. 

MOBTGAQES. 

Bee,  also,  Chattel  Mortgages. 

Defense  that  absolute  deed  was  a  mortgage  not 
available  in  ejectment,  see  Sjectmeni,  I. 

Foreclosure,  limitation  of  actions,  class  legisla- 
tion, see  Constitutional  Law,  9. 

Uen  of,  as  against  judgment  credl^rs,  see  JSxeou- 
tion,l. 

On  homestead  entries,  validity,  see  Pvblio 
Lniids,  1. 

Reformation,  innocent  purchaser,  see  Equity,  8. 

Wliat  oonstitutes. 

1.  Plaintiff  gave  a  mortoage  to  F.  to  secure  a 
loan  made  through  defendant.  It  appeared  that 
the  latter  had  Men  la  tbe  habit  of  making  good 
any  loans  made  by  him  for  F.  Plaintiff  having 
made  default  in  the  payment  of  interest,  defend^ 
ant  instructed  bis  agent  that  be  would  assume  tbe 
mortgage  in  consideration  of  a  warranty  deed  of 
tbe  mortgaged  property.  Tbe  agent  thereupon  in- 
formed plaintiff  that  unless  some  arrangement 
was  made  the  mortgage  would  be  f  oreolosea ;  that 
If  plaintiff  would  execute  a  deed  they  would  take 
the  land,  and  sell  It,  and  return  the  surplus  to 
him ;  and  that  plaintiff  might  have  the  same  priv- 
ilege. Held,  that  a  deed  executed  by  plaintiff  to 
T.  on  these  represontations  was  a  mortgage.— 
Tower  v.  Feta,  (Heb.)  884. 
Parol  evidence. 

8.  A  deed,  absolute  In  its  terms,  may  be  shown 
by  parol  to  have  been  given  for  the  purpose  of  se- 
oonng  the  payment  of  money;  in  which  case,  as 
between  the  parties,  such  deed  will  be  construed 
to  be  a  mortgage  only.— Id. 

Uortgageable  interest. 

8.  How.  St.  Mich,  i  6658,  provides  that  land,  or 
any  estate  or  interest  therein,  mav  be  conveyed  by 
deed  duly  executed  and  recorded  as  provided  in 
tbe  chapter  of  which  said  section  is  part.  Section 
5B58  prescribes  the  mode  of  execution,  attestation, 
and  aelmowledgment  of  deeds  conveying  "any 
interest  in  lands. "  Sections  60T4  et  seq.  provide 
for  the  registration  of  all  absolute  deeds  in  one 
book,  and  of  mortgages  and  other  deeds  intended 
as  securities  in  another.    M.  purchased  land,  paid 


part  of  tbe  purrbase  money,  and  took  possession 
under  a  written  contract  signed  by  her  vendor, 
which  was  not  acknowledged  or  recorded.  She 
then  executed  a  mortgage  of  her  interest  therein 
to  complainant.  Held,  under  said  statutes,  that 
the  mortgage  was  a  recordable  instrument — Balen 
v.  Mercier,  (Uicb.)  666. 

Beal  estate  or  chattel. 

4.  A  grant  of  "all  the  right,  title,  and  Interest* 
of  a  mortgagor  in  "any  and  aJI  contracts"  to  the 
land  in  question  conveys  real  estate,  and  not  a 
chattel  interest. — Id. 

Delivery. 

6.  The  execution  and  recording  of  a  mortgage 
pursuant  to  a  previous  agreement  to  that  efteot 
constitutes  a  sufficient  delivery  and  acceptance 
thereof.— Reid  v.  Abernethy,  (Iowa,)  86^ 

Priorities. 

6.  When  the  mortgage  waa  executed  it  was 
agreed  that  the  premises  should  be  leased  to  the 
mortgagee,  and  the  proceeds  of  the  crops  applied 
to  pay  the  debt.  Leases  were  executed  from  time 
to  time,  but  the  proceeds  of  crops  were  for  many 
years  applied  by  agreement  of  the  parties  to  the 
discharge  of  a  running  account  between  them. 
The  proceeds  thus  diverted  amounted  tomoretban 
enough  to  have  discharged  the  mortgage.  Held 
that,  as  tbe  agreement  to  apply  the  payments  was 
executory,  a  general  creditor  of  tbe  mortgagor 
could  not  enforce  its  performance,  and  the  post- 
ponement of  the  mortgage  lien  to  a  judgment  sub- 
sequently recovered  by  him  was  improper. — Whit- 
ney V.  Traynor,  CWis.)  267. 

7.  When  the  first  lease  was  executed  the  mort- 
gagor also  executed  to  the  mortgagee  a  note  se- 
cured by  a  chattel  mortgage  on  all  bis  personalty, 
which  mortgage  was  continued  in  force  for  many 
years  by  subsequent  renewals.  There  was  no  con- 
sideration for  these  notes  and  chattel  mortgages. 
During  this  time  the  mortgagee  obtained  with  tbe 
consent  of  tbe  mortgagor  a  tax-deed  to  the  land, 
and  received  from  him  a  quitclaim  deed,  to  be  held 
by  the  mortgagee  without  interfering  with  his  ex- 
isting relations.  Held,  that  tbe  tax-deed  and  quit- 
claim deed  were  merely  taken  as  additional  secu- 
rity, which  the  mortgagee  bad  the  right  to  do,  and 
that,  while  the  chattel  mortgages  were  fraudu- 
lent, yetj  as  no  connection  was  shown  between 
them  and  the  real-estate  mortgage,  they  furnished 
no  reason  for  postponing  the  lien  of  the  latter. — 
Id. 

8.  The  owner  of  a  mortgage  securing  four  nego- 
tiable notes,  payable  at  different  dates,  sold  to 
plaintiff  the  two  notes  last  due,  and  agreed,  by  a 
writing  duly  acknowledged  and  recorded,  that  as 
to  the  mortgage  security  the  lien  of  the  two  notes 
sold  should  De  prior  to  that  of  the  two  retained  by 
him.  Htld,  that  the  agreement  was  valid,  both  as 
against  tbe  mortgagor  and  subsequent  purchasers 
of  the  land,  and  that  a  foreclosure  by  tne  mortga- 
gee, realizing  only  enough  to  pay  the  first  two 
notes,  did  not  exhaust  the  mortgage,  nor  prevent 
plaintiff  from  foreclosing  to  satisfy  the  two  notes 
sold  to  him.— Morgan  v.  Kline,  (Iowa,)  558. 

9.  A  subsequent  mortgagee  who,  as  part  of  the 
consideration  for  his  mortgage,  pays  the  residue  of 
the  purchase  money  due  on  the  land,  is  entitled  to 
preference  over  complainant's  mortgage  pro  tanto. 
—Balen  v.  Mercier,  (Mich.)  666. 

Assignment — Bights  of  assignee. 

10.  Where  the  mortgagor  in  a  mortgage  given  to 
secure  future  advances  conveys  the  mortgaged 
premises,  he  and  the  mortgagee  cannot  thereafter 
make  any  agreement  or  accounting  as  to  tbe 
amount  that  has  been  advanced  which  shall  pre- 
clude tbe  grantees  of  the  premises,  who  are  not 
parties  thereto,  from  impeaching  its  correctness 
as  against  the  assignee  of  the  mortgage.— First 
Nat.  Bank  v.  Honeyman,  (Dak.)  771. 

11.  On  bill  to  foreclose  a  mortgage,  alleged  to 
have  been  assigned  to  complainants,  it  appeared 
that  tbe  mortgage  was  given  to  secure  four  notes, 
one  of  which  was  transferred  to  complaiuaDta,  and 
that  the  mortgage  was  assigned  about  eight 
months  after  the  note  becaiue  due,  although  it  bad 
been  previously  satisfied  by  the  mortgagors.    A 
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paper  was  prodaoed,  signed  In  a  firm  name  by  an- 
other person,  who  was  not  prodnced  as  a  witness, 
acknowledging  receipt  from  the  mortgagee  of  a 
note  on  the  mortgagor  seonred  hy  mortgage,  and 
reciting  that  the  note  was  "collateral  to  nis  notes 
to  us. "  The  assignment  of  the  mortgage  was  to 
the  same  firm,  with  whom  complainanta  were  not 
shown  to  be  identical,  and  gave  the  assignees 
power  to  foreclose  it,  "proceeds  to  be  credited  on 
my  indebtedness."  One  subscribing  witness  to 
the  assignment  did  not  testify,  and  the  other  tes- 
tified that  he  did  not  see  the  assignment  executed. 
The  acknowledgment  was  not  in  proper  form,  and 
the  person  who  purported  to  have  8ig[ned  it  as  no- 
tary public  was  not  produced  as  a  witness,  and  it 
did  not  appear  where  it  was  made.  No  connection 
between  the  note  and  mortgage  appeared  on  the 
face  of  either.  Complainants'  assignor  was  not 
made  a  party,  and  his  testimony  as  to  the  reason 
for  the  assignment  was  vague  and  contradictory. 
Held,  that  the  bill  was  properly  dismissed. — Coop- 
er v.  Smith,  (Mich.)  815. 

12,  On  foreclosure  by  the  assignees  of  the  note 
and  mortgage,  they  need  not  show  that  they  are 
assignees  for  a  valuable  consideration,  but  when 
the  assignment  has  been  made  after  the  debt  be- 
came due,  they  are  only  entitled  to  such  relief  as 
the  mortgagee  would  have  been  entitled  to  had  he 
brought  the  action.— Whitney  v.  Traynor,  (Wis.) 
267. 

Payment  and  discharge. 

18.  Defendants  (husband  and  wife)  testified  that 
a  deed  given  by  them  to  plaintiff  in  satisfaction  of 
bis  mortgages  on  the  land,  prepared  by  plaintiff, 
expressly  provided  that  plaintiff  took  the  land  sub- 
ject to  all  the  iDCumbrances  thereon,  and  plaintiff 
testified  that  it  was  a  plain  warranty  deed,  with  no 
exceptions  in  it.  Plaintiff  did  not  Know  of  another 
mortgage  on  the  land,  but  the  same  day  examined 
the  records,  discovered  the  mortgage,  and,  meeting 
the  husband,  said  he  would  not  accept  the  deed, 
and  destroyed  it.  Held,  that  tlie  evidence  sus- 
tained plaintiff's  testimony. — ^Head  v.  Thompson, 
(Iowa.)  188. 

14.  It  is  immaterial  whether  the  deed  was  exe- 
cuted to  plaintiff  or  his  co-plaintiff,  he  having  had 
authority  to  take  it  In  the  name  of  the  latter. — Id. 

15.  Plaintiff  said  that  he  did  not  then  have  the 
mortgages  and  notes,  but  would  have  all  the  pa- 
pers in  the  course  of  two  or  three  weeks,  and  would 
turn  them  over.  Part  of  the  mortgages  were  in 
the  name  of  a  third  person.  Held,  that  the  deed 
was  to  be  of  no  effect  until  the  notes  and  mortgagee 
were  canceled  and  surrendered. — Id. 

16.  Both  defendants  testified  that  l>erore  the 
deed  was  executed  plaintiff  expressly  stated  that 
he  assumed  all  incumbrances.  Plaintiff  testified 
that  he  asked  the  husband  what  he  was  going  to 
do  alMut  the  land  and  the  mortgages  and  notes ; 
that  the  husband  said  he  could  deed  the  land  to 
plaintiff;  that  plaintiff  asked  if  defendauts  would 
sign  the  deed,  and  the  husband  said  "  Yes, "  and 
they  afterwards  signed  it.  The  husband  testified 
that  plaintiff  asked  whether  there  were  any  liens 
filed  and  judgments,  and  the  husband  said  "No;" 
and  that  ho  did  not  inform  plaintiff  of  the  mort- 
nkge.  Held,  that  the  reasonable  conclusion  was 
that  plaintiff  acted  on  the  belief  that  there  were 
no  other  incumbrances,  and  defendants  understood 
that  he  was  agreeing  to  assume  the  additional 
mortgage;  and  that  there  was  therefore  no  mutu- 
ality.—Id. 

17.  Plaintiff's  inquiry  as  to  liensreqitired  the  hus- 
band to  disclose  the  existence  of  toe  mortgage, 
and,  not  having  done  so,  though  plaintiff  had  con- 
structive notice  of  it,  there  was  such  fraud  as 
would  avoid  the  agreement,  if  one  were  made.— Id. 

18.  The  regular  payments  of  interest  on  a  note 
secured  by  a  mortgage  were  forwarded  by  the 
mortgagor,  and  afterwards  by  her  grantee,  who 
bad  assumed  paynMnt,  to  C,  who  was  the  mort- 
gagor's agent  in  effecting  the  loan,  and  were  by 
him  forwarded  to  the  mortgagee.  The  grantee  ap- 
plied to  C.  for  an  extension  of  time,  which  C.  agreed 
to  procure  on  payment  for  his  services.  Failing  to 
procure  the  extension  from  the  mortgagee,  C, 
after  matnrity,  paid  the  amount  vrith  his  own 


funds,  stating  that  the  grantee  had  wanted  an  ex- 
tension, but  bad  since  decided  to  pay,  and  took  a 
satisfaction  piece,  but  afterwards  returned  the 
mortgage  and  note,  requeating  and  obtaining  «n 
assignment  in  blank.  C.  's  commission  for  the  ex- 
tension was  paid.  C.  applied  to  plaintiff  to  take  the 
note  and  mortgage,  and  promised  to  find  another 
purchaser,  and  represented  himself  to  be  the  mort- 
gagor's agent.  Plaintiff  took  tham,  paying  the 
full  amount  due,  and  inserted  his  name  in  the 
blank  assignments.  The  mortgagor  and  grantee 
supposed  that  the  mortgage  was  still  held  by  the 
moi-tgagee,  and  paid  the  interest,  and  at  the  end 
of  the  extension  period  the  principal,  to  C,  who 
defaulted.  Held,  that  the  transaction  amounted 
to  a  transfer  of  the  instruments  to  plainUS  by, 
and  he  succeeded  to  the  rights  of,  the  mortgagee, 
and  that  plaintiff  should  not  snstain  the  loss. — 
Hlppee  V.  Pond,  (Iowa,)  193. 

19.  On  bill  to  foreclose  a  mortgage,  by  the  as- 
signee of  the  personal  representative  of  the  de- 
ceased mortgagee,  defendants  gave  in  evidence  a 
paper  purporting  to  bea  releasoof  the  mortgage,  If 
the  intei-est  were  paid  for  five  years,  which  bad 
been  done,  but  complainant  claimed  this  paper  to 
be  a  forgery.  It  appeared  that  mortgagee  was 
a  half-brother  of  the  father  of  mort^gor,  and 
that  mortgagor  attended  to  mortgagee's  business 
when  he  was  absent;  that  mortgagee  made  his 
homo  with  mortgagor's  father  when  in  the  state; 
and  the  father  testified  that  he  had  never  charged 
mortgagee  for  his  keeping,  and  that  mortgagee 
had  said  that  he  would  do  well  br  his  (the  father's) 
family;  that  once  the  father  told  mortgagee  that 
mortgagor  felt  badly  about  the  mortgage  indebted- 
ness, and  mortgagee  said  he  would  make  it  all 
right,  went  away,  and  on  returning  said  he  bad 
given  mortgagor  a  writing  which  made  it  all  right 
with  him.  Mortgagor's  daughter  testified  toat 
mortgagee  oncecame  to  the  houaeof  her  father,  and 
gave  the  latter  a  paper  which  he  said  would  dis- 
charge the  mortgage  In  five  years.  Witness  after- 
wards saw  the  paper,  and  said  that  the  one  offered 
by  defendants  looked  "like  the  same  i>aper. "  An- 
other witness  testified  that  mortgagor  showed  him 
the  paper  before  the  death  of  mortgagee.  Many 
witnesses  familiar  with  mortgagee's  handwriting 
testified  that  the  paper  and  signatare  were  In  sncS 
handwriting.  Other  witnesses  testified  that  mort- 
gagee had  said  that  mortgagor  had  done  much  for 
him,  and  that  be  should  be  rewarded;  and  one 
witness  testified  that  three  days  before  mort- 
gagee's death  he  said  that  he  had  "fixed  it  in  black 
and  white,"  so  that  mortj^gor  would  not  be 
turned  out  doors.  Complainant  eave  evidence 
that  mortgagee  before  bis  death  had  lost  confi- 
dence in  mortgagor,  and  did  not  intend  to  do  any- 
thing for  him,  and  witnesses  testified  that  the  pa- 
per was  not  in  mortgagee's  handwriting,  some  of 
them  having  seen  mortgagee  write,  while  others 
testified  from  comparison  with  other  and  conced- 
ediy  genuine  writings.  A  paper  was  produced  by 
complainant,  similar  to  that  offered  by  defendanta, 
except  that  it  simply  reduced  the  rate  of  interest 
on  the  mortgage  for  five  years,  and  mortgagee''8 
widow  testified  that  this  paper  was  a  copv  of  one 
given  her  by  her  husband,  which  he  said  was  a 
copy  of  one  given  by  him  to  mortgagor.  No  ex- 
planation was  given  why  the  ori^nal  copy  was 
not  produced.  Errors  in  spelling  in  the  paper  of- 
fered by  defendants  also  appeared  in  exhibits  of 
mortgagee's  handwriting,  used  in  the  case.  Be- 
fore the  suit  mort^gee's  widow  bad  received  a 
copy  of  the  paper  offered  by  defendants.  The  lat- 
ter paper  connected  smoothly,  while  the  other  p»- 
per  did  not  have  a  fitting  termination.  He\d,  that 
the  paper  offered  by  defendants  was  genuine, — 
Latourette  v.  Gardner,  (Mich.)  610. 

30.  A  mortgage  on  land  to  secure  payment  of  a 
sum  of  money  at  certain  dates  contained  an  agree- 
ment that  the  mortgagor  should  plat  the  land  into 
100  lots,  of  uniform  size,  and  that  the  mortgagee 
should  release  any  of  the  lots  when  thus  platted, 
on  payment  of  a  specified  sum  for  each  lot.  The 
mortgage  also  provided  that,  in  case  of  default  in 
any  of  the  covenants  or  conditions,  the  mortgagee 
might  sell  the  premises,  and  out  of  the  proce«ds 
retain  the  amount  due  on  the  mortgage.    Held, 
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that  fhe  covenant  u  to  partial  releaaoB  ran  with 
tbe  land,  and  innred  to  the  benefit  of  the  vrantee 
of  the  mortcragor,  who  purchased  one  of  the  lots 
into  which  the  land  was  platted;  also  that  the 
right  to  a  release  was  not  terminated  by  a  de- 
fault in  the  payment  of  the  sum  secured  by  the 
mortgage,  but  continued  in  force  until  tbe  mort- 
gagee had  fully  executed  the  power  by  sale  of  the 

mortgaged  premises Vawter  t.  Crafts,  (Minn.) 

4SS. 

ai.  A  mortgage,  duly  delivered  and  recorded,  is 
not  affected  by  the  substitution  of  new  notes  of 
the  same  amount  and  terms  as  the  original  notes 
secured  thereby,  the  originals  having  become  de- 
faced.— Reid  V.  Abemethy,  (Iowa,)  864. 

23.  A  certiflcate,  under  seal,  of  payment  of  & 
mortgage,  and  note  accompanying  it,  and  au- 
thorizing the  register  of  deeds  to  discharge  the 
mortgage  on  the  record,  may,  in  an  action  on  the 
note,  be  contradicted  by  parol. — Thompson  v.  Lay- 
man, (Hinn.)  1(J61. 

23.  Where  a  second  mortgage  was  executed  by  a 
mortgagor  to  the  holder  of  the  first  mortgage, 
proof  is  admissible  to  show  that  though  the  sec- 
ond mortgage  contained  no  reference  to  the  first 
it  was  in  fact  fnven  as  a  payment  of  the  interest 
due  ihereon.— Blair  v.  Harris,  (Mich.)  T90. 

Tender. 

24.  Under  CivU  Code  Dale  f  840,  providing  that 
"an  obligation  for  the  payment  of  money  is  extin- 
guished oy  a  due  offer  of  payment,  if  the  amount 
is  immediately  deposited  m  the  name  of  the  cred- 
itor with  some  bank  of  deposit  within  this  terri- 
tory, of  good  repute,  and  notice  thereof  given  to 
the  creditor, "  a  tender  of  the  amount  due  on  a 
mortgage,  and  deposit  and  notice  thereof  in  com- 
pliance with  the  statute,  is  a  satisfaction  of  the 
mortgage  within  the  meanlngof  section  1TS5,  which 
provides  that,  "  when  any  mortgage  has  been  sat- 
isfied," the  mortgagee  must  execute,  acknowl- 
edge, and  deliver  to  the  mortgagor  a  certificate  of 
discharge  thereof,  or  enter  satisfaction  on  the 
record;  and,  for  a  refusal,  shall  be  liable  to  the 
mortgagor  in  a  penalty  of  1100, — so  as  to  render 
the  mortgagee  liable  to  the  penalty  if  he  refused 
the  tender  knowing  it  was  of  the  correct  amount. 
— Kronebusch  v.  Raumin,  (Dak.)  656. 

Canoellatlon  of  release. 
2a.  W.  purchased  land  of  C,  assuming  a  mort- 

Sage  for  about  f8,000  to  complainant's  testator. 
[e  then  sold  a  part  of  the  land  to  B.  for  the  nomi- 
nal price  of  $4,900,  of  which  9650  was  paid,  and 
took  two  mortgages,— one,  a  first  lien  for  (2,600, 
and  the  other,  a  second  for|l,750.  W.  at  tbls  time 
paid  complainants  $1,500,  and  assigned  them  the 
mortgage  for  $'i,500,  whereupon  the  land  sold  to  B. 
was  released  from  the  C.  mortgage,  and  the  snm 
of  $4,000  credited  as  a  payment  thereon.  Eight 
months  later,  W.  paid  the  residue  of  the  C.  mort- 
gage, and  It  was  wholly  released.  Nearly  a  year 
later,  complainants  filed  their  bill  to  cancel  the  re- 
lease of  the  C.  mortgage,  alleging  that  they  were 
deceived  by  W.'s  false  representations  as  to  the 
value  of  the  B.  land,  which  was  not  sufBcient  se- 
curity for  t3,500.  Tney  alleged  that  the  sale  to 
B.  was  a  sham,  intended  to  give  the  land  a  ficti- 
tious value.  Issue  was  joined  on  these  allegations. 
One  of  the  complainants  testified  that  he  only  took 
the  K,600  mortgage  as  collateral  security,  and  that 
it  was  credited  as  a  payment  by  mistake,  though 
he  admitted  that  he  discovered  the  error  at  once, 
and  made  no  effort  to  rectify  it.  It  appeared  that 
complainants  refused  to  accept  the  mortgage  un- 
til one  E.  should  determine  that  the  land  was 
worth  $2,500.  E.  approved  the  transaction,  but, 
as  complainants  alleged,  through  being  misled  by 
W.,  E.,  though  a  witness,  did  not  testify  on  that 
question.  Held,  that  the  evidence  did  not  sustain 
the  bill.  SHKKWoon,  C.  J.,  dissenting. — Beal  v. 
<;ont,-don,  (Mich.)  685. 
Redemption. 

26.  Where  a  mortgagee  sells  the  note,  but  exe- 
cntea  no  assignment  of  the  mortgage  securing  it, 
and  subsequently  repurchases  the  note,  the  equi- 
table transfers  of  the  beneficial  interest  in  the 
mortgage,  effected  by  the  sale  and  repurchase  of 


the  debt,  are  not  "assignments, "  within  the  mean- 
ing of  Gen.  8t  Minn.  1878,  o.  81,  $  14,  providing 
that  the  person  desiring  to  redeem  shall  exhibit  to 
the  sheriff  "any  assignments  necessary  to  estab- 
lish his  claim.  "—Wilson  v.  Hayes,  (Hinn.)  467. 

37.  Gen.  Bt  llinn.  1878,  c.  81, 1 14,  as  amended  by 
Laws  1881,  Ex.  Bess.,  a  8,  i  1,  requires  the  person 
redeeming  to  file  within  24  hours,  in  the  office  of 
the  register  of  deeds,  the  documents  produced  to 
the  person  or  oSioer  from  whom  redemption  is 
made.  Held,  that  the  provision  was  intended  for 
the  benefit  of  subsequent  redemptioners,  and  they 
alone  can  take  advantage  of  an  omission  to  comply 
therewith.— Id. 

28.  The  purchaser  under  a  junior  mortgage  Is 
properly  required,  in  redeeming  from  a  senior 
mortgage  foreclosure,  to  pay  the  expenses  ot  the 
foreclosure  proceedings  and  sale. — Btanbrough  v. 
Daniels,  (Iowa,)  443. 

Foreolosure. 

29.  In  an  action  to  recover  the  amount  of  a  note 
and  to  foreclose  a  mortgage  given  to  secure  it,  a 
subsequent  grantee  of  the  mortgaged  premises, 
who  assumed  payment  of  the  mortgage  as  part  of 
the  price,  has  the  burden  of  proving  his  allegation 
that  the  oonsideration  of  tbe  notes  was  Intoxicat- 
ln|r  liquor  illegally  sold  to  the  mortgagor,  and.  tbe 
evidence  showing  that  such  was  not  the  consider- 
ation; plaintiff  is  entitled  to  recover. — Ressegieu 
V.  Van  Wagenen,  (Iowa,)  818. 

SO.  Where,  in  findings  directing  a  foreolosure, 
the  amount  is  not  stated,  but  the  court  afterwards 
makes  an  order  fixing  the  amount,  and  directing 
that  it  be  inserted  in  the  findings,  the  order  is  to 
be  deemed  a  part  of  the  findings,  though  the 
amount  be  not  actually  inserted  in  the  latter.— 
Baker  V.  Byerly,  (Minn.)  895. 

81.  The  purchaser  at  a  foreclosure  sale  under  a 
junior  mortgage  is  not,  prior  to  the  time  when  he 
becomes  entitled  to  a  deed,  such  a  necessary  party 
to  a  foreclosure  suit  by  the  senior  mortgagees  as 
to  make  the  decree  therein  void  because  of  his 
non-joinder.— Stanbrough  v.  Daniels,  (Iowa,)  443. 

82.  The  holder  of  a  sheriff's  deed  under  foreclos- 
ure of  a  junior  mortgage  cannot  complain  of  the 
fact  that,  on  a  subsequent  sale  of  the  premises  un- 
der foreclosure  of  one  of  two  senior  mortgages  of 
equal  priority,  the  proceeds  of  sale,  after  satisfying 
the  judgment,  were  applied  on  a  special  execution 
issued  on  foreclosure  of  the  other  senior  mortgage. 
Though  the  proceeding  may  not  have  been  regu- 
lar, it  accomplished  exactly  what  a  court  of  equity 
would  have  decreed. — Id. 

S3.  On  mortgage  foreclosure  by  an  assignee  of 
the  mortgage,  which  is  for  a  sum  certain,  where 
the  giving  of  the  note  and  mortgage,  and  the  cor- 
rectness of  the  amount,  ore  admitled,  and  defend- 
ant does  not  allege  that  they  were  ever  surren- 
dered and  canceleoL  but  alleges  payments  sulficient 
to  cancel  them,  and  a  set-off  for  breach  of  another 
contract,  defendant  has  the  burden  ot  proving  the 

Sayments,  and  the  assignee  is  not  obliged  to  pro- 
uoe  the  books  of  the  mortgagee  to  prove  his  case, 
who,  as  defendant  alleges,  kept  the  account  be- 
tween himself  and  defendant.— Coon  v.  Bouchard, 
(Mich.)  73. 

31.  In  an  action  to  cancel  a  note  and  mortgage 
on  tbe  ground  that  they  have  been  given  to  indem- 
nify tho  mortgagee  as  surety  on  an  appeal-bond, 
and  that  the  surety  has  been  required  to  pay  noth- 
ing thereon,  defendant  answered  by  cross-petition, 
praying  for  the  foreclosure  of  tbe  mortgage;  and 
a  decree  was  rendered  in  his  favor.  It  appeared 
that  $90  had  been  included  in  the  note  and  mort- 
gage to  indemnify  the  mortgagee  against  possible 
damages  in  signing  an  appeal-bond,  and  that  ho 
hod  suffered  no  loss  thereby.  Held,  that  the  de- 
cree should  be  i-eduoed  $iX),  with  12  per  cent,  intor- 
est  thereon,  that  being  the  rate  allowed  in  tbe  de- 
cree.—Smith  V.  Atkins,  (Neb.)  1043. 

85.  Where  a  note  and  mortgage  were  destroyed 
by  fire,  and  their  contents  proved  without  contra- 
diction, it  is  immaterial,  on  foreclosure,  that  the 
mortgage,  having  but  one  witness,  was  not  entitled 
to  record,  and  that  some  evidence  as  to  It  was  made 
or  offered  by  the  certified  copy  of  the  record. — 
Coon  V.  Bouchard,  (Mich.)  72. 
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F<Mreolo«nr»— neading. 

so.  A  petition  to  foreclose  a  mortgage,  whicfa 
was  glTen  toseoore  two  notes,  was  filed  soon  after 
the  first  became  due,  the  tacts  as  to  both  notes  be- 
ing stated,  bat  a  foreclosure' was  asked  for  only  as 
to  the  first.  After  the  second  became  due  no  fur- 
ther pleadings  were  filed,  but  a  decree  was  tiOien 
for  the  amount  of  both,  the  premises  sold,  the  sale 
confirmed,  and  a  deed  made  to  the  purchaser. 
Held,  that  the  sale  was  voidable,  and  not  void,  and 
that  a  btU  to  redeem,  filed  10  years  afterwards, 
must  show  that  the  mortgagor  suffered  some  dam- 
aires  in  consequenoe  of  the  irregularity. — Likes  v. 
Wildidh,  (Neb.)  900. 

37.  where  a  bill  to  foreclose  a  mortgage  does  not 
ask  for  a  verified  answer,  it  Is  within  the  discre- 
tion of  the  court  to  permit  a  defendant  who  has 
purchased  part  of  the  mortgaged  premises  to 
amend  bis  unsworn  answer  by  alleging  that  he 
had  no  notice  of  complainant's  mortgage,  as  such 
amendment  is  in  furtheranoe  of  justioe. — ^Balen  v. 
Mercier,  (Uich.)  6M. 

—  CJOBtS. 

88.  M.  mortgaged  an  80-acre  tract  to  D.,  his  wife 
joining  in  the  mortgage.  He  then  conveyed  by 
warranty  deed  the  north  45  acres  to  his  wife,  and 
afterwards  mortgaged  the  85  acres  to  complainant. 
D.  having  InstitutM  proceedings  to  foreclose  her 
mortgage  under  a  power  of  sale,  complainant  filed 
this  bill  to  enjoin  the  sale,  and  compel  D.  to  resort 
Sirst  to  the  45  acres ;  the  result  being  that  a  decree 
was  entered  requiring  the  south  85  acres  to  be  first 
sold.  Held,  that  D.  was  properly  allowed  against 
complainant  her  costs  and  expenses  in  her  adver- 
tisement proceedings.— J.  I.  Case  Thresbing-Ua- 
chine  Co.  v.  HitcheU,  (Mich.)  151. 

89.  H.'s  wife,  having  sought  and  obtained  affirm- 
ative relief  by  her  answer  in  the  nature  of  a  cross- 
bill,—that  is,  that  the  85  acres  l>e  first  sold,— was 
properly  allowed  $35  costs.— Id. 

Sale. 

40.  M.  mortgaged  his  80-acre  tract  to  D.,  his  wife 
joining  to  release  her  dower.  M.  then  conveyed 
the  north  4S  acres  to  his  wife  by  warranty  deed, 
with  covenants  of  seisin,  and  that  the  land  was 
free  from  all  incumbrances.  Thereafter  M.  gave 
a  mortgage  to  complainant  on  the  south  35  acred, 
his  wife  loinlng  to  release  her  dower.  Held,  that 
the  wife  bad  a  right  to  insist  that  the  south  85  acres 
be  first  sold  under  D.'s  mortgage,  liefore  resorting 
to  the  part  conveyed  to  her. — Id. 

4t.  The  wife  not  being  liable  for  the  husband's 
debt,  nor  upon  any  covenant  contained  in  the  D. 
mortgage,  tne  fact  that  she  signed  that  mortgage 
does  not  affect  her  right  to  have  the  85  acres  first 
sold.— Id. 

43.  For  the  same  reason,  the  fact  that  she  also 
signed  the  subsequent  mortgage  to  compWnant 
upon  the  35-acre  tract  does  not  deprive  her  of  the 
right  to  have  It  first  sold,  nor  give  complainant 
any  equity  to  have  the  45-acre  tract  first  resorted 

48.  But  the  complainant  shoald  be  permitted  to 
redeem  from  the  D.  mortgage  by  paying  the 
amount  thereof,  interest  from  the  date  of  the  de- 
cree, and  all  costs,  and  to  be  subrogated  to  the 
rights  of  the  wife.— Id. 

— ^  Setting  aside  judgment. 

44.  A  judgment  of  foreclosure  cut  off  the  rights 
of  another  mortgagee,  B.,  in  the  premises.  Berv- 
ioe  was  made  upon  B.,  who  was  a  non-resident,  by 
publication,  bnt  he  had  no  knowledge  of  the  fore- 
olosure,  and  It  appeared  that  the  premises  were 
snffloieot  to  satisfy  l>oth  mortgages.  Plaintiff  In 
the  foreclosure  was  the  puroluiser  at  the  aale. 
Held,  that  the  district  court  did  not  abuse  Its  dis- 
cretion In  setting  aside  the  foreclosure  and  allow- 
ing B.  to  answer.— Russell  T.  Onnn,  (Uinn.)  891 ; 
Same  v.  Tioe,  (Hlnn.)  899. 

By  Bdvertisement. 

49.  After  the  execution,  delivery,  and  record  of 
a  quitclaim  deed,  the  legal  effect  of  whloh  is  to  re- 
lease and  dischar^  a  mortgage  of  record,  a  f  ore- 
dosure  by  advertisement  Is  void. — Benson  y.  Mar- 
koe,  (Jttinn.)  767. 


40.  Qen.  Laws  Minn.  1883,  o.  IIS,  wUeb  inakM  a 
sheriff's  certificate  of  sale,  made  under  a  power  of 
sale  in  a  mortgage,  prima  fitcie  evideace  that  all 
the  requirements  of  law  in  the  exercise  of  the 
power  (including  publication  of  the  notice  of  sale) 
were  complied  with.  Is  applicable  to  certificates 
made  prior  to  the  enactment  of  chapter  19,  G«n. 
Laws  1862,  aa  well  as  those  made  thereafter.  The 
only  difference  between  certificates  before  and 
since  that  date  is  in  the  manner  of  execution,  and 
that  those  under  the  former  law  contemplated  the 
execution  of  a  deed  as  permanent  evideooe  of  title 
when  the  sale  was  made  to  a  person  other  than  the 
mortgagee.  —Burke  v.  Lacock's  Successors,  (Minn.  > 
1016. 

'  47.  As  the  act  merely  changed  the  rules  of  evi- 
dence. It  was  oompetent  for  the  legislature  to  pass 
It,  and  to  make  it  applicable,  in  future  trials,  to 
existing  causes  of  action.— Id. 

48.  The  term  "sheriffs'  certificates"  Inolndes 
those  executed  by  deputy-sheriffs. — Xd. 

48.  A  "specific  lien  mortgage"  on  several  lots 
apportioned  the  sum  secured  among  the  lots,  spec- 
ifying the  amount  for  which  each  was  liable,  and 
providing  that  each  lot  was  mortgaged  for  that 
sum,  "and  for  no  other  sum  whatever;"  also  that, 
in  case  of  default  to  pay  any  of  these  sums,  or  in 
any  of  the  conditions  of  the  mortgage,  "so  far  a» 
it  affected  either  of  said  lots, "  the  whole  principal 
sum  represented  by  such  lot  or  lots  might  be  de- 
clared due,  and  the  mortgage  foreclosed  for  the 
whole  sum  as  to  such  lot  or  lots  whereof  there 
shall  have  been  default, — "it  being  the  intention 
that  this  mortgage  shall  be  regarded,  and  is  here- 
by made,  a  separate  and  distinct  mortgage  for  each 
and  every  lot,  •  •  •  and  that  a  default  in  the 
payment  of  either  of  the  sums  mentioned  in  said 
apportionment,  *  *  *  or  interest  or  taxea,  as 
herein  set  forth,  shall  render  operative  the  power 
of  sale  only  as  far  as  it  extends  to  the  lot  or  lots 
whereon  such  default  shall  have  been  made. " 
Held,  that  this  constituted  a  separate  mortgage  oa 
each  lot;  that  while,  in  case  of  default  on  several 
of  the  lots,  the  mortgagee  might  foreclose  as  to  all 
the  lots  in  default  in  one  notice  of  sale,  yet  auoh 
notice  must  state  the  amount  claimed  to  be  due  on 
each  lot  separately. — Mason  y.  Ooodnow,  (Minn.) 
483. 

Emblements. 

60.  Plaintiff  obtained  a  aherilTs  deed,  under  a 
foreclosure  sale,  on  August  83d.  A  tenant  of  the 
mortgagor  had  in  the  spring  planted  the  land  in 
com.  Meld,  that  the  crop,  which  was  fully  ma- 
tured on  August  83d,  though  not  yet  severed  from 
the  land,  belonged  to  the  tenant,  aa  against  plain- 
tUf.— Richards  v.  Knight,  (Iowa,)  fiSl. 

51.  Where  the  only  question  was  whether  the 
crop  was  matured  at  the  delivery  of  the  shertfTs 
deed,  and  the  court  oharmd  that  unless  sndi  was 
the  case  the  crop  belonged  to  the  plaintifl,  the  re- 
fusal of  an  instruction  that,  when  a  tenant  plants 
a  crop  knowing  that  his  landlord's  rights  will  ex- 
pire oefore  the  crop  matures,  he  does  It  at  his 
peril,  did  not  prejudiae  plaintiff.— Id. 

Municipal  Aid. 

Bee  BaOroad  Companiet,  8-11. 

MXTNICIPAIi  CORPORATIONS. 

See,  also,  BHdoes:  Countiet;  Highioav*;  Sefioofa 

and  Selwol-Dlgtricts,  3-5;  Totont. 
Construction  of  city  hall,  Injunction,  see  ttfjVMO- 

tion,  2;  Spectftc  Performance,  8,  4. 
Illegal  agreement  by  treasurer,  see  Bondi. 
Municipal  courts,  jurisdiction,  see  Con«t<tu(ionat 

Law. 
Power  to  levy  occupation  tax,  sea  lAeente,  2. 
to  suppress  house  of  ill  fame,  see  DUonteriv 

Home,  1,  8. 

Ordinances. 

1 .  The  ordinance  whloh  limits  the  rate  of  speed  of 
railway  trains  within  the  limits  of  the  city  of  St. 
Paul  to  four  miles  an  hour  is  not  on  its  l^oe  so  pal- 
pably unreasonable  as  to  justify  the  court  iu  set- 
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ting  It  Mlde— Weyl  t.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  fUlnn.)  84. 

2.  The  charter  of  the  city  of  MinoeapoUs  author- 
izes the  city  council  to  restrain  the  running  at 
large  of  cattle  and  other  domestic  animals  within 
the  city  limits.  Held  not  to  authorise  an  ordinance 
providing  a  penalty  for  trespasses  committed  by 
nerdsmen  or  stock-owners  in  berdini;  their  cattle 
ipon  the  lands  of  prirate  owners.— State  v.  John- 
son, (Ifinn.)  786. 

S.  An  ordinance  which  prohibits  the  sale  of  arti- 
des  on  the  principal  market  of  a  city,  except  from 
stands  leased  by  the  sellers,  and  confines  farmers 
nd  others,  with  their  rehicles,  to  other  markets, 
where  the  accommodations  are  Inadequate,  virtu- 
ally shuts  out  the  latter  class  of  vendors  from  said 
market,  without  girlng  them  any  substitute  for  it, 
and  requires  their  articles  to  be  sold  by  the  lessees 
of  stalls,  and  is  yoid,  and  a  prosecution  thereun- 
der will  be  restrained  by  writ  of  prohibition.  Pol- 
lowing  Tajfgart  ▼.  Detroit,  88  N.  W  Hep.  714.— 
Hughes  V.  Recorder's Cotirtof  Detroit,  (Mich.)  OM. 

4.  A  Tillage  bv-law,  requiring  persons  selling 
fresh  meats  in  the  streets  in  less  than  specifled 

Suantities  to  pay  a  license,  cannot  be  sustained  un- 
er  the  charter  of  tlie  village  of  Allegan,  providing 
(article 6,  g  3.  subd.  10)  that  "the  board  of  trustees 
shall  have  fall  power,  within  said  village,  •  •  • 
to  license  and  regulate  •  •  •  hawkers,  hnck- 
sters,  peddlers, "  etc.,  "  and  to  leqfnire  the  payment 
of  reasonable  license  fees, "  where  it  appears  that 
no  other  license  Is  reouired  for  the  sale  of  food.— 
Chaddock  v.  Day,  (Mich.)  OTT. 

h.  There  being  no  market  regulations  in  the  vil- 
lage, a  license  fee  of  $10  per  month  for  snoh  occn- 
pation  is  unreasonable  and  void,  even  U  the  char- 
ter authorised  the  exaction  of  a  license  fee.— Id. 

8.  The  imposition  of  such  a  license  fee  cannot  be 
sustained  as  an  exercise  of  the  police  power  for  the 
beneUt  of  public  health  or  the  preservation  of  good 
order.— Id. 

Officers  and  asento — ^Eleotioo. 

7.  Sp.  Laws  Minn.  l^BS,  c.  7,  S  81,  as  ameaded  by 
Sp.  Laws  IS.'iT,  c.  46,  f  6,  designating  the  seoond 
Tuesday  of  March  as  the  day  upon  which  the  city 
eounvU  of  St.  Paul  shall  elect  a  corporation  attor- 
ney, absolutely  prohibits  an  election  upon  a  day 
antecedent  to  that  spacifled.— Btat*  v.  Murray, 
(Minn.)  S68. 

Befkual  of  liquor  lioense. 

8.  A  municipcd  corporation  is  not  liable  In  dam- 
ages for  the  neglect  and  refusal  of  its  common 
council  to  approve  the  bond  of  an  applicant  for  a 
liquor  license,  though  such  bond  is  good  in  all  re- 
spects.—Amperse  V.  City  of  Kalamazoo,  (Mich.) 
biil. 

9.  Under  act  No.  26d,  (Pub.  Acts  Mich.  1S81,)  {  9, 
providing  that  there  shall  l>e  anoezed  to  each  bond 
for  a  liquor  license  an  affidavit  of  each  surety  there- 
to that  he  is  worth  the  amount. of  the  bond,  and 
that  if  in  the  judgment  of  tho  common  rouncil  the 
sureties  are  not  worth  the  amount  stated  the  coun- 
L'il  shitU  refuse  to  approve  the  bond,  tho  facts  that 
u  committee  to  which  the  bond  of  an  uupUcunl  for 
liquor  liconse  is  referred  has  reported  favorably 
thereon,  and  that  thereafter  the  city  attorney  lias 
instructed  the  council  that  It  Is  their  duty  to  ap- 
prove the  bond,  do  not  preclude  the  ooundl  from 
making  further  investigations;  and  a  member  of 
tho  council  who  refuses  to  vote  to  approve  the 
ootid,  or  to  use  his  influence  for  its  approval,  with- 
out assigning  any  reason  fur  such  refusal,  is  not 
liablo  to  the  applicant  in  damages  therefor.  Mokbe, 
7.,  diasentiag— Amperse  v.  Winslow,  (Hirh.)  SSS. 

10.  Even  if  he  were  so  liable,  the  declaration  in 
an  oction  therefor  must  show  that,  but  for  defend- 
ant's actions,  the  bond  would  havo  been  approved, 
as  otherwise  the  appUcaat  would  not  be  damaged 
by  sucb  actions.— Id. 

Contntot — Ultra  Tires. 

11.  An  agreement  of  a  town  to  pay  for  land,  os- 
tensibly for  a  street,  but  in  realitv  for  the  fraudu- 
lent purpose  of  securing  it  for  a  railroad  right  of 
-way,  and  Imposing  the  cost  upon  the  tax-payers,  is 
K!trn  triren  and  void.— Strahan  v.  Town  of  Mal- 
vern, (Iowa.)  'JtXf. 

V.42N.W.— 76 


12.  In  an  action  to  recover  for  land  so  sold,  the 
record  of  proo^edings  taken  by  the  railrond  com- 
pany to  condemn  the  land  in  question  was  admissi- 
ble to  show  that  the  company  was  at  that  time  en- 
deavoring to  gat  possession  of  it. — Id. 

18.  A  witness,  who  was  defendant's  mayor  when 
the  transaction  in  question  occurred,  was  properly 
permitted  to  testify  as  to  wliat  was  the  real  intent 
and  purpose  of  the  council  in  passing  the  ordinanos 
establishing  the  ^itieet.— Id. 

14.  Where  the  Jury  were  expressly  charged  thaiL 
"if  the  purpose  was  to  purchase  land  to  be  devoted 
to  the  use  of  a  street  for  said  town,  you  have  no 
right  to  inquire  whether  there  was  need  of  such 
street,  or  whether  the  location  thereof  was  wise 
or  unwise.  Said  trustees  had  the  right  lo  deter- 
mine the  necessity  for  streets,  and  establish  the 
same  in  said  town ;  and  the  wisdom  of  their  course 
in  determining  what  streets  should  be  established 
is  not  reviewable,  "—there  is  no  ground  for  the  crit- 
icism that  the  instruotiona  deny  the  right  of  tha 
town  to  purchase  land  for  street  purposes.— Id. 

16.  The  ordinance  establishing  the  street  is  only 
prima  /oete  evidence  that  it  was  established  for 
pnblic  use  as  such,  and  the  fact  nay  lie  shown  to 
be  otherwise.— Id. 

Pablio  Improvements — Assessments. 

16.  The  charter  of  the  city  of  Urand  Rapids,  re- 
lating to  special  assessments,  provides  that  it  shall 
be  the  duty  of  the  marshal,  on  receiving  a  war- 
rant for  such  assessment,  *to  levy  and  collect  the 
same  by  distress  and  sale  of  any  personal  prop«t\y 
upon  such  premises,  or  in  the  possession  of  the  per- 
sous  chargeable  with  such  assessments,  and,  in 
case  sufficient  personal  property  cannot  be  found. " 
the  marshal  shall  make  a  return  to  that  effect.  A 
subsequent  section  authoiizes  the  assessment  to 
be  satisfied  out  of  the  real  property  benefited, 
upon  tho  marshal's  filing  with  the  clerk  a  certifl- 
cate  showing,  <7iter  alia,  that  "I  have  been  una- 
ble to  find  auy  personal  property  upon  any  of  the 
parcels  above  described  in  the  possession  of  the 
person  or  persons  chargeable  with  said  assessment 
out  of  Which  to  levy  and  collect  the  same,"  etc. 
Held,  that  the  word  "or"  must  be  considered  as 
standing  between  the  words  "de8cril)ed"  and  "in 
the  possession  of  tho  person, "  etc ;  that  it  is  not 
Buffloient  for  the  marshal's  certificate  to  recite 
that  be  can  find  no  personal  property  on  the  prem- 
ises; and  that  it  may  be  shown  to  defeat  a  sale  of 
the  premises  that  the  person  chargeable  with  the 
assessment  had  personal  property  situate  in  an- 
other patt  of  the  city  which  might  have  been,  but 
was  not,  levied  upon  by  the  marsbaL — Tompkins  r. 
Johnson,  (Mich.)  800. 

—  Establishment  of  streets. 

17.  A  resolution  of  the  city  council,  porsnant  to 
the  charter,  to  abandon  a  proceeding  for  laying  out 
a  street,  in  which  damages  had  been  award^  to 
tho  relator,  is  not  qualified  by  a  subsequent  resolu- 
tion, adopted  at  the  same  meeting,  instituting  pro- 
ceedings for  laying  the  same  street  over  the  same 
lands,  and  the  abandonment  Is  effectual.— State  v. 
City  Council,  (Minn.)  855. 

Injnry  to  abutting  owner. 

18.  A  land-owner  has  a  right  to  the  lateral  sup- 
port of  the  soil  in  tho  adjoining  street,  and  a  city 
is  liable  for  any  damage  occasioned  by  removing 
this  support  in  grading  the  street,  and  it  is  no  de- 
fense that  the  act  was  necessary  for  the  purposes 
of  grading.  Following  Dver  v,  Citv  of  St.  Paul,  8 
N.  W.  Rep.  27S.— Nichols  V.  City  of  Duluth,  (Minn.) 
84. 

19.  In  an  action  against  a  municipal  corporation 
for  damages  sustained  by  a  lot-ownor  by  reason  of 
the  excavation  of  a  street  in  front  of  the  property, 
for  the  purpose  of  reducing  it  to  an  established 

S'ade,  the  question  of  the  proper  method  of  prov- 
g  damages  cannot  be  for  the  first  time  raised  in 
the  supreme  court.— City  of  Omaha  v.  SchaUer, 
(Nob.)  781. 

20.  Special  benefits  which  should  be  deducted 
from  damages  sustained  by  real  estate  by  reason 
of  a  public  improvuTneiit  must  be  such  as  specially 
benefit  the  particular  property  damaged,  aside 
from  benefits  conferred  upon  other  proj 
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erally,  in  the  udiKhborhood  of  or  adjacent  to  the 
Improrement. — Id. 

31.  An  instruction  is  properly  refused  to  the  ef- 
fect that  whiiterer  enhancement  in  value  certain 
lots  may  have  received  by  reason  of  the  grading  of 
a  street,  by  making  them  more  accessible,  and 
thereby  causing  them  to  front  on  better  streets,  is 
special  to  such  lots;  such  instruction  being  too  in- 
deflnlto  in  its  definition  of  "special  benefits.  "—Id. 

22.  In  an  action  against  a  <A\f  for  damages  to 
plaintiffs  property,  caused  by  an  ezi»Tation  in 
the  street  in  front  thereof,  it  appearod  that  part 
of  the  land  was  adapted  to  be  laid  out  in  lots,  and 
would  be  of  most  nse  in  that  form,  and  that  a  plat 
of  it  had  been  made,  but  not  recorded  so  as  to 
make  it  a  legal  addition  to  the  city.  Held,  that  it 
was  proper  to  allow  witnesses  to  refer  to  and  ex- 
amine the  plat  to  show  the  location  and  situation 
of  that  part  of  the  property  injured  by  the  exca- 
vation, and  its  adaptability  for  lots,  and  that  the 
admission  of  tiie  plat  in  evidence  was  not  error. — 
Meinzer  v.  City  of  Racine,  (Wis.)  230. 

23.  Where  there  is  no  proof  or  offer  of  proof  of  a 
legally  established  grade,  it  is  proper  to  reject  evi- 
dence of  the  correspondence  of  the  excavation  and 
established  grade,  or  that  a  profile  shows  such 
grade,  and  to  reject  the  offer  of  such  profile  in  evi- 
dence.—Id. 

24.  An  estimate  of  the  number  of  cubic  yards  of 
earth  to  be  removed  to  adapt  the  premises  to  the 
street  was  a  proper  element  of,  but  does  not  in- 
clude the  whole,  damages. — Id. 

2.5.  The  premises  consisted  of  about  an  acre  of 

f:round,  with  a  costly  dwelling,  with  barns,  etc 
t  was  laid  out  with  walks  and  driveways,  and  or- 
namented with  shrubbery  and  trees.  The  land 
was  accessible  from,  and  but  little  elevated  above, 
the  street,  along  which  it  was  well  fenced.  A 
part  of  the  land  was  pi  at  tod.  By  the  excavation 
the  street  was  out  down  from  a  few  feet  at  one 
end  to  many  feet  at  the  other,  and  to  make  the 
property  again  available  it  would  have  to  be  graded 
the  whole  distance,  and  it  would  then  be  accessi- 
ble only  by  an  Inclined  way.  Held,  that  a  ver- 
dict for  Cl,800 — the  same  being  within  the  esti- 
mates of  the  witnesses- was  not  excessive.- Id. 

Defective  sidewalks. 

2(>.  In  an  action  for  personal  injuries  occasioned 
by  a  defect  in  a  sidewalk,  the  notice  given  by  the 
plaintiff,  as  required  by  section  2(),  c.  8,  of  the 
cbartor  of  the  city  of  Minneapolis,  stated  that 
plaintiff,  "while  passing  over  a  sidewalk  upon  the 
south  side  of  T.  street  between  F.  and  B.  avenues, 
•  •  •  at  a  point  near  the  intersection  of  said  T. 
street  and  said  3.  avenue,  •  •  •  fell, "  etc.  T. 
street  crossed  F.  avenue,  but  did  not  go  through  to 
S.  avenue,  torminating  at  B.  avenue,  within  one 
block  of  S.  avenue.  The  defect  complained  of  was 
upon  T.  street,  but  between  F.  and  B.  avenues. 
Held,  that  the  notice  sufficiently  designated  the 
place  where  the  injury  was  received. — Harder  v. 
City  of  Minneapolis,  (Minn.)  350. 

27.  The  injury  complained  of  was  caused  by  stop- 
ping on  a  broken  plank  in  defendant's  sidewalk. 
It  appeared  that  this  plank  had  been  in  a  cracked 
or  partly  broken  condition  for  four  weeks  before 
the  accident;  that  the  defect  had  been  observed 
by  many  persons,  and  could  be  seen  at  a  distance 
of  15  feet.  Held,  that  there  was  sufficient  evi- 
dence of  want  of  due  care  on  part  of  defendant  in 
not  repairing  the  defect  to  require  the  jury  to  de- 
termine the  question  of  defendant's  liability  on 
Bccountof  it.— Bonn  v.  City  of  Des  Moines,  (Iowa,) 
683. 

28.  A  witness,  who  helped  plaintiff  up  after  her 
fall,  testified  as  to  a  defective  plunk  at  the  place 
where  she  was  lying  when  found ;  and  there  was 
no  serious  controversy  as  to  that  place,  nor  as  to 
the  location  of  the  defective  plank,  which  was  the 
only  defect  in  that  part  of  the  sidewalk.  Held, 
that  defendant  had  no  ground  to  object  that  the 
witness  did  not  sufficiently  identify  the  particular 
defect  which  caused  plaintiff  to  fall. — Id. 

2t).  An  approach  to  a  bridge  was  of  dirt,  with  a 
stone  wall  on  each  side.  Stringers  were  laid  on 
the  dirt,  and  a  plank  walk  laid  on  the  stringers  for 
foot  passengers.    Plaintiff  was  injured  by  a  defect 


In  this  walk.  Held,  that  it  was  a  sidewalk,  and  no 
part  of  the  bridge  proper,  or  of  the  approach  to 
the  bridf^e;  and  as  at  the  time  of  the  accident  mu- 
nicipalities in  Michigan  were  not  liable  for  injuries 
caused  by  defective  sidewalks,  plaintiff  could  not 
recover.  —  Sannders  v.  Township  of  Gnu  Plains, 
(Mich.)  10S8. 

80.  A  city  toro  np  a  sidewalk  at  the  intorsection 
of  two  streets,  excavating  under  it,  and  making  a 
{lortion  of  it  a  part  of  one  of  the  streets.  Plaintiff 
slipped  on  the  place  where  the  sidewalk  formerly 
was,  and  fell  into  the  excavation  and  was  injured. 
Plaintiff  alleged  in  his  complaint  the  negligence  of 
the  city  in  leaving  the  cross-walk  in  baa  repair 
and  un^arded,  "and  in  allowing  said  excavation 
aforesaid  to  remain  open  and  unguarded.  The  said 
plaintift,  who  was  passing  upon  and  along  said 
cross-walk,  as  he  had  a  right  to  do,  and  using  due 
and  reasonable  care,  fell  into  said  excavaUon,  so  in 
and  under  said  cross-walk  aforesaid,  and  thereby 
the  plaintiff  was  greatly  injured. "  Held,  that  the 
complaint  sufficiently  alleged  that  the  injury  was 
the  joint  product  of  the  tearing  up  the  cross-walk 
and  the  excavation  under  it. — Alexander  v.  City  of 
Big  Rapids,  (Mich.)  1071. 

31.  If  plaintiff  slipped  on  the  sidewalk  and  fell 
Into  the  excavation  under  the  place  where  the 
cross-walk  formerly  was,  and  received  his  injuries 
by  the  fall,  the  fact  that  the  starting  of  the  fall 
was  on  the  sidewalk  would  not  preclude  his  reoov 
ery. — Id. 

32.  The  city  was  liable  if,  after  removing  the 
cross-walk,  it  did  not  make  the  descent  into  the 
excavation  safe,  or  protect  it,  if  dangerous,  by 
lights  or  barriers. — Id.* 

S)i.  When  the  city  tore  up  the  sidewalk,  and,  by 
the  excavation,  made  it  a  part  of  the  street,  and  ul 
lowed  it  to  remain  so,  they  became  liable  to  plain- 
tiff if  his  fall  was  caused  by  such  acts,  and  he  was 
without  fault.— Id.* 

84.  In  an  action  for  injuries  caused  by  a  defective 
sidewalk,  evidence  of  the  defective  condition  of 
the  walk  some  distance  from  the  place  of  injury, 
and  also  of  its  general  def^tive  condition,  is  aii- 
missible  to  show  that  the  village  had  constructive 
notice  of  the  defect.— Shaw  v.  President,  etc,  of 
the  Village  of  Sun  Prairie,  (Wis.)  371. 

85.  The  court  was  requested  to  instruct  as  fol 
lows :  "  A  village  is  not  liable  in  damages  for  latent 
defects  in  a  sidewalk.  To  render  It  liable,  the  de- 
fect must  be  of  such  character  that  the  village  au- 
thorities, by  using  ordinary  care  and  diligence, 
could  discover  it. "  Hetd,  that  the  first  sentence 
was  defective  as  failing  to  define  the  term  "  latent 
defect.  "—Id. 

38.  The  sidewalk  rested  on  posts  considerably 
above  the  ground,  and  crossed  a  ditoh,  and  a  por- 
tion of  it  was  considerably  higher  than  another 
portion.  The  court,  in  its  charge,  said :  "If  they 
[the  village  authorities]  bad  laid  a  new  walk  all 
the  way  from  this  place  up  to  the  depot,  *  •  • 
would  that  have  led  to  a  discovery  of  the  defect  la 
question  here!  is  a  question  for  you  to  inquire 
into. "  Held  not  error,  as  imposing  too  high  a  de- 
gree of  care. — Id. 

.S7.  Pub.  Acts  Mich.  1887,  No.  964,  |  2,  provides 
that  in  actions  against  municipal  coniorations  for 
injuries  from  defective  highways,  sidewulka,  etc  . 
It  must  be  shown  that  the  corporation  had  reasoc- 
able  time,  after  notice,  to  put  the  same  in  proper 
condition,  and  had  not  used  reasonable  diligence. 
A  city  charter  provided  that  the  common  council 
should  be  commissioners  of  the  highways  of  the 
city,  and  should  have  the  care  and  snperviaioo  cf 
streets  and  sidewalks,  and  that  the  street  Inspect- 
ors should  do,  or  cause  to  be  done,  all  repairs  ot-- 
dored  to  be  done  by  the  council,  and  under  its  su- 
pervision. Held,  that  notice  of  a  defective  side- 
walk given  to  a  councilman  was  sufficient. — ^Dun- 
das  V.  City  of  Lansing,  (Mich.)  lOU. 

38.  Notice  of  the  defective  condition  of  the  side- 
walks generally  for  one  or  two  blocks  each  way 
from  a  street  crossing,  and  not  as  to  the  particu- 
lar defect  in  that  crossing  which  caused  the  injure. 
is  not  sufficient  notice.    Mokse,  J.,  dissenting. — 1  j 

89.  lu  un  action  for  injuries  occasioned  by  a  J.  - 
fecllvc  crossing,  testimony  tending  te  shove-  ceti 
erally  the  defective  condition  of  the  sidcsvalk  a 
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block  or  more  each  way  from  the  crosaing  was  in- 
admissible.—Id. 

40.  FlBintifl  had  prerlons  knowledge  of  the  de- 
fect in  the  sidewalk,  and  testified  that  if  she  had 
been  thinking  about  it,  or  looking  for  it,  she  would 
not  have  stepped  into  it.  It  appeared  that  the  ac- 
cident occurred  at  night,  during  stormy  weather, 
when  a  mist  prevailed,  and  that  plaintiff  bad  two 
of  her  children  in  charge,  was  in  an  anxious  stale 
of  mind,  and  in  a  hurry  to  get  home.  Held,  that 
the  question  of  contributory  negligence  was  prop- 
erly left  to  the  jury.— Id. 

41.  Statements  made  by  the  plaintiff  to  herphy- 
alcian  as  to  the  circumstances  of  the  accident, 
three  or  four  days  after  it  occurred,  were  inad- 
missible as  a  part  of  the  res  gestas.—ld. 

Streets. 


&.  Under  How.  8t.  Mich.  1 14^,  making  munici- 
pal corporations  liable  for  injuries  to  persons  by 
reason  of  neglect  to  keep  streets,  etc.,  "in  good 
repair  and  in  a  condition  reasonably  safe  and  fit 
for  travel, "  one  injured  while  driving  in  a  street 
in  the  dark,  by  a  heap  of  sand  left  there  by  con- 
tractors building  a  house,  which  heap  extended 
half-way  over  the  traveled  portion  of  the  road,  and 
had  been  there  for  a  month,  and  was  unguarded  by 
lights  or  signals,  mar  recover  of  the  city. — Joslyu 
V.  City  of  l&troit,  (llich.)  BO. 

43.  City  ordinances  requiring  proper  warning 
and  danger  signals  to  be  used  in  such  cases  do  not 
afFe<:t  the  rights  of  the  parties,  and  are  not  in- 
volved in  the  case. — Id. 

44.  The  jury  should  determine  also  as  to  plain- 
tiff's right  to  recover  against  the  contractors  and 
the  owner  of  the  building  in  process  of  erection. — 
Id. 

4.'S.  How.  St.  Mich.  J  1445,  imposing  on  munici- 
palities the  duty  of  keeping  streets  "which  are 
open  to  public  travel"  in  good  repair,  must  be  con- 
strued, as  to  streets  in  the  city  of  Detroit,  with 
reference  to  the  provision  of  the  charter  of  that 
city  empowering  the  common  council  to  grade  and 
pave  streets ;  but  that  portion  of  a  street  which  is 
being  graded  or  paved  must  be  dosed  to  public 
travel  in  order  to  suspend  the  duty  to  repair,  and, 
unless  it  is  so  closed,  the  duty  to  repair,  and  lia- 
bility for  injuries  caused  by  the  unsafe  condition 
of  the  street,  remain.— Southwell  ▼.  City  of  De- 
troit, (Mich.)  118. 

46.  The  duty  to  repair,  and  liability  for  injuries 
resulting  from  failure  to  repair,  being  imposed  on 
the  city  Itself  by  statute,  (How.  St.  Mich.  §{$  1442, 
1446,)  such  duty  and  liability  continue  as  to  a  street 
which  is  being  paved,  and  which  remains  open  to 
public  travel,  though  the  paving  is  being  done  by 
an  independent  contractor,  as  expressly  required 
by  charter;  the  city  having  power  to  exact  indom- 
nlty  from  liability  for  the  contractor's  negligence, 
and  to  reserve  supervision,  and  the  right  to  supply 
deficiencies  at  bis  expense.— Id. 

47.  When  a  city  deposits,  and  permits  others  to 
deposit,  refuse  material  in  a  river  close  to  and  ad- 
joining the  end  of  a  graded  public  street,  so  that 
the  deposit  appears  to  be  a  prolongation  and  part 
of  the  street,  and  the  same  to  dangerons  to  any  one 
stepping  thereon,  the  city  may  m  guilty  of  such 
negligence  as  to  render  it  liable  to  any  one  injured 
by  stepping  on  the  deposit. — Ray  v.  City  of  St. 
Paul,  (Minn.)  2W.* 

Culverts. 

48.  A  city  to  liable  for  damages  from  the  over- 
flow of  a  culvert  which,  If  unobstmcted,  was  large 
enough  to  carry  away  the  water,  but  through 
which  the  city  had  allowed  a  gas-pipe  to  be  diag- 
onally laid  and  against  which  matter  had  collect^l 
entirely  preventing  the  flow  of  the  water. — Buch- 
anan V.  City  of  Duluth,  (Minn.)  204. 

49.  In  an  aotion  for  the  alleged  negligence  of  de- 
fendant in  penntttiDg  a  gutter  to  fill  np,  thereby 
causing  the  water  to  overflow  onto  plaintiff's 
premises,  the  evidence  showed  that  the  water 
which  caused  the  injury  had  escaped  from  the  gut- 
ter into  ao  excavation  made  on  an  adjoining  lot  by 
its  owner,  and  from  thence  onto  plaintiff's  premises, 
and  that  defendant  had  no  noUce  of  the  defective 
(!ondition  of  the  gutter  at  tbto  point.    Seld,  that  a 


verdict  was  properly  directed  for  defendant.— 
Pottner  v.  City  of  Minneapolto,  (Minn.)  784. 

50.  In  an  action  for  fiooding  plaintiff's  premises 
thraugh  the  negligence  of  defendant  in  malntidn- 
ing  insutScient  and  improper  gutters,  the  evidence 
of  the  condition  of  the  gutters  is  not  confined  to 
the  particular  storms  mentioned  in  the  complaint. 
—Pearson  v.  City  of  Duluth,  (Minn.)  891. 

lAJurieB  to  laborer  on  sewer. 

61.  Where  a  municipal  corporation  has  general 
authority  to  make,  or  cause  to  be  made,  improve- 
ments in  streets,  and  causes  a  sewer  to  be  built  in 
a  street,  it  to  liable  for  injuries  to  a  workman  em- 
ployed thereon,  resulting  from  the  negligence  of 
Its  agent,  though  in  this  case  the  work  was  re- 
quired to  be  done  by  contract,  and  not  directly  by 
the  corporation. — Welter  v.  City  of  St.  PauL 
(Minn.)  892. 

Aotlona — Notice  of  olaim. 

62.  Sp.  Laws  Minn.  188.'>,  c.  7,  {  19,  limiting  the 
time  for  commencing  actions  against  the  city  of 
St.  Paul  for  injuries  caused  by  its  negligence,  is 
not  applicable  to  statutory  actions  by  the  personal 
representatives  of  a  deceased  person  for  negli- 
gence causing  such  death.— Maylone  r.  City  of  St. 
Paul,  (Minn.)  88. 

63.  A  city  charter  (Local  Acts  Mich.  1875,  p.  168) 
provided  for  the  preparation  and  presentation  of 
claims  against  the  city,  and  that  it  should  be  a 
sufficient  defense  to  an  action  based  on  a  claim 
that  it  was  not  so  prepared  and  presented,  or  that 
the  action  was  brought  before  the  city  council 
had  a  reasonable  time  to  investigate  it.  In  an 
action  on  a  claim  it  appeared  that  the  claim  had 
been  referred  to  the  city  attorney,  and  afterwards, 
on  his  recommendation,  was  laid  on  the  table  by 
the  city  council ;  that  no  farther  action  was  taken ; 
and  that  suit  was  not  commenced  tiU  about  three 
months  thereafter.  Held,  that  a  reasonable  time 
was  shown.— Dundas  v.  City  of  I<ansing,  (Mich.) 

1011.  -B.  V  / 

64.  The  charter  of  a  city  provided  (Local  Acta 
Mich.  1887,  p.  158)  that  the  council  should  audit  all 
accounts  against  the  city  jnrhich  accounts  should 
be  Euicompanied  with  an  affidavit  that  the  services 
had  been  performed  or  the  property  charged  de- 
livered to  the  city,  and  the  accounts  were  also  to 
be  itemized.  It  was  also  provided  that  It  should 
be  a  sufficient  defense  to  any  suit  for  a  claim  or 
demand  against  the  city  that  the  same  had  not 
been  so  presented  for  audit.  Held,  that  the  stat- 
ute did  not  apply  to  a  suit  for  damages  for  per- 
sonal injuries.— Lay  v.  City  of  Adrian,  (Hloh.)  959. 
Taxation. 

65.  A  tract  of ,  land  within  city  limits,  used  as  a 
homestead  and 'not  divided  into  lots,  but  sur- 
rounded by  streets  and  street-car  lines,  and  hay- 
ing ail  the  benefits  of  oily  lights,  water,  and  fire 
service,  is  subject  to  taxation  for  city  purposes. — 
Perkins  v.  City  of  Burlington,  ^owa,)  441. 

66.  Laws  Iowa  1876,  a  47,  as  amended  by  Acts 
17th  (Jen.  Assem.  o.  169,  authoriring  municipal 
corporations  to  extend  their  limits,  and  providuuf 
that  "no  landf  within  said  extended  limits"  whira 
shall  not  have  been  laid  off  into  lota,  etc,  shall  be 
taxable  for  city  purposes,  does  not-apply  to  exten- 
sions made  prior  to  the  passage  of  the  aot.— U. 

Murder. 

See  Homicide,  1, 3. 

Mutual  Benefit  Insurance. 

See  insurance,  81-86, 

Mutual  Fire  Insurance. 

See  In«urnnce,  28-30. 

Mutuality. 

Of  contracts,  see  Contracts,  L 

NAVIGABLE  WATERS. 

See,  also,  BlparUm  Bights;  (Taters  and  Water- 
Course*. 
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Bridges  over  lakes. 

1.  Code  Iowa,  S  303,  authorizes  county  stiperviB- 
ore  "to  alter,  vacate,  or  discontinue  any  state  or 
territorial  highway  within  their  respective  coun- 
tie»;  to  lay  out,  establish,  alter,  or  discontinue  any 
county  highway  heretofore  or  now  laid  out,  or  here- 
after to  be  laid  through  or  within  their  respective 
counties,  as  may  be  provided  by  law;"  and  "to 
provide  for  the  erection  of  all  bridges  which  may 
Be  necessary,  and  which  the  public  convenience 
may  require,  within  their  respective  counties,  and 
to  keep  the  same  in  repair. "  Section  1001  provides 
that  "bridges  erected  or  maintained  by  the  public 
CDBStitate  parts  of  the  highway,  and  must  not  be 
less  than  16  feet  in  width. "  Under  section  9Sii,  be- 
fore any  highway  can  be  established,  and  the  land 
acquired  in  invltimi,  notice  must  be  given  to  all 
the  land-owners  interested,  etc.  Held,  that  boards 
of  supervisors  have  no  authority,  in  the  absence  of 
a  statute  directly  confirming  it,  to  construct  a 
bridge  across  a  navi^rable  lake,  the  bed  of  which  be- 
longs to  the  state. — Snyder  v.  Foster,  (Iowa,)  508. 

2.  The  fact  that  such  a  bridge  is  to  be  furnished 
with  a  draw,  to  admit  of  the  passage  of  boats, 
makes  It  none  the  less  an  nnanthorized  obstruc- 
tion.—Id. 

ITBGUOENCE. 

Contribntorr,  Injuries  to  passengors,  see  Carrien. 

Detective  highways,  see  Highvfnys,  80. 

Failure  to  furnish  safe  appliances,  see  H'oi've  and 

Street  Bnilmads,  1, 8. 
Measure  of  damages  for  personal  injuries,  see 

Dnmagei,  6-8. 
Of  bailee,  see  Bailment. 

dty  or  town,  see  Bridgm,i-^ 

feUow-servanl,  see  Mnnter  and  Servrmt,  18-18. 

master,  see  Mrtster  and  Servant,  7-18. 

What  constitutes. 

1.  Plaintiff,  a  bridge  repairer  on  defendant's 
roaid,  withdrew  from  Els  work  at  the  approach  of  a 
passenger  train.  As  the  train  passed,  an  iron 
coupling-pin  was  thrown  by  the  wheel  of  a  car, 
striKing  plaintiff.  The  workmen  repairing  the 
bridge  testified  tbat  the  pin  could  not  hare  been 
thrown  from  the  bridge,  as  the  work  they  were 
doing  on  it  required  a  close  examination  of  it.  The 

{>in  was  such  as  is  used  upon  cars  having  the  Wl- 
er  platform,  which  was  on  the  cars  in  the  train. 
It  was  not  the  kind  of  a  pin  defendant  used  on  its 
cars,  and  a  trainman,  who  made  up  the  train,  tes- 
tified that  he  looked  for  a  loose  pin  upon  the  plat- 
forms of  the  train  before  starting,  and  found  none, 
though  he  might  have  overlooked  it.  Pins  of  va- 
rious patterns  are  found  upon  cars  exchanged  from 
•tber  roads.  Held,  that  the  j  ury  were  justified  in 
flodlng  that  the  pin  was  upon  one  of  the  platforms 
of  the  train.— Uoyle  y.  Chicago,  St.  P.  &K.  0.  By. 
Co.,  (Iowa,)  6.%. 

3.  The  fact  tbat  the  accident  was  so  unusual  and 
extraordinary  tbat  it  could  not  reasonably  have 
beeo  ezpeoted  to  happen,  does  not  relieve  the  de- 
fendant from  the  effect  of  its  negligence.— Id. 

8.  As  pins  of  this  character  are  in  constant  use, 
it  is  a  fair  inferonoe  that  it  was  left  on  the  cars  by 
an  enaployd  of  defendant;  and  as  it  was  not 
chained,  as  are  pins  used  on  cars  having  the  kind 
of  couplings  in  use  upon  the  train  causing  the  ac- 
cident, the  allegation  that  the  pin  was  negligently 
left  upon  the  train,  without  being  fastened,  was 
sustained. — Id. 

4.  The  fact  that  the  ptns  of  this  kind  were  usu- 
ally chained,  so  that  they  could  be  at  hand  when 
wanted,  is  immaterial.  If  the  pin  was  less  liable 
to  cause  injury  when  chained,  it  should  have  been 
kept  fastened,  regardless  of  the  reason  for  usually 
lecuring  such  pins. — Id. 

5.  An  instruction  defining  gross  negligence  as 
conduct  on  the  oooaaion  "not  wanting  In  reason- 
tble  care  and  prudence,  In  view  of  all  the  circum- 
i«tances  and  surroundings  of  the  Injury, "is  cor- 
rect.—Bamum  V.  Terpenning,  (Mich.)  967. 

Setting  llres. 

«.  Defendant  set  a  fire  on  his  land  to  protect  his 
h«<^  stacks.    But  it  appeared  that  almost  Immedi- 


ately after  the  fire  was  started  ft  got  beyoad  ood- 
trol,  that  there  was  a  wind  blowing,  and  the 
grass  and  stubble  n«re  very  dry.  Held,  that  the 
question  of  defendant's  negllganoe  rtioiild  have 
gonetothejiirv.— Richardsv.Sohleusener,  (Minn.) 
599. 

Proximate  cause. 

7.  Negligence  in  delaying  a  railroad  emxlne  in  a 
street  for  an  unreasonable  length  of  time  is  the 
proximate  cause  of  an  injury  ooourring  by  plains 
tiff's  team  becoming  frightened  while  passii^  the 
engine,  by  steam  escaping  therefrom. — Andrews 
T.  Mason  City  &  (X  D.  R.  Co.,  (Iowa)  SIS. 

8.  The  defendant  went  upon  the  premises  of 
plaintiff,  and  negligently  left  open  a  fence  sur- 
rounding a  pasture  In  which  a  mare  belonging  to 
plaintiff  was  kept,  and  the  animal  escaped  tarough 
such  opening.  The  country  surrounding  the  past- 
ure was  filled  with  barbed-wire  fences,  which 
were  dangerous  to  stock  running  at  large,  and 
plaintiff's  mare,  after  her  escape  from  the  pasture, 
and  while  running  at  large,  was  injured  by  becom- 
ing entangled  in  a  barbed-wire  fence.  Held,  that 
the  directiou  of  a  verdict  for  defeadaot  on  tJha 
ground  that  the  negligence  of  tbe  latter  was  not 
the  proximate  cause  of  the  injury  was  error. — 
West  V.  Ward,  (Iowa,)  309.» 

9.  In  an  action  for  injuries  alleeed  to  have  beea 
caused  by  begligenoe  of  the  urivar  of  defend- 
ant's team  and  carriage,  an  lostructdon  that  plain- 
tiff must  recover  if  defendaot's  servant  was  neg- 
ligent, unless  her  own  negligence  was  the  proxi- 
mate cause;  that  "if  she  was  guUty  of  that  negli- 
gence, without  which  the  accioeot  would  not  have 
occurred, "  she  could  not  reoover;  bat  that  if  tba 
driver  "alone  was  negligent, "  and  his  negligeaoe 
occasioned  the  injury,  piainUS  should  raoover, — . 
is  correct,  and  not  open  to  the  objection  that  it 
charged  that  plaintiff  could  recover  unless  her  own 
negligence  was  the  sole  proximate  cause  of  the 
accident.— WiUiams  v.  Bdmunds,  (Mich.)  534^ 

Dangerous  premises. 

10.  Defendant  was  erectlne  a  house  upon  hia 
wife's  lot  for  her,  he  having  the  entire  control  and 
direction  of  the  work.    One  of  the  men  whom  he 

engaged  to  haul  brick  took  up  the  sidewalk  in  front 
of  the  lot  for  the  purpose  of  driving  In  from  the 
street.  T%iB  was  done  wlthont  defendant's  i3on- 
seut,  but  he  permitted  the  men  to  continue  to  use 
it  until  the  wagons  had  cut  ruts  into  the  ground. 
Into  one  of  whichplalntiff  fell,  receiving  the  in- 
juries sued  for.  Held,  that  defendant's  act  in  per- 
mitting tbe  walk  to  remain  torn  up  was  an  act  of 
misfeasance,  for  which  he  was  liable  to  plcintiff. 
and  not  merely  an  act  of  non-feasance,  for  which 
he  would  bo  liable  only  to  his  principaJ. — Bllis  -v. 
HcNaughton,  (Mich.)  1113. 

11.  Defendant  had  a  contract  with  W.,  by  which 
the  latter  unloaded  coal  from  vessels  on  defendant's 
dock  at  a  certain  rate  per  ton,  and  hired  tbe  men 
necessary  for  the  work,  while  defendant  furnished 
the  hoisting  apparatus,  by  means  of  which  coal 
was  elevated  from  tbe  vessel's  hold.  A  chain  vi-as 
used  as  n  part  of  the  apparatus,  and  when  new 
chains  were  needed  they  were  supplied  by  defend- 
ant. The  chain  had  broken  several  times.  JBTWd, 
that  defendant  was  liable  to  an  employi  of  W.,  in- 
jured through  the  breaking  of  tne  chain  while 
working  in  the  hold,  if  defendant  could  hav« 
known  Dy  inspection  that  the  ubain  waa  insuffi- 
cient.—Jobnsou  v.  Spear,  (Uioh.)  1092. 

SUerators. 

19.  Defendants,  wholesale  dry  goods  merchamts, 
maintained  an  elevator  iu  a  shipping-room  for 
freighting  purfoses  solely.  No  one  was  allowed 
in  the  room  except  defendants'  employ^  team- 
sters specially  invited  to  aid  in  handling  heavy 
packages,  and  expressmen.  Flaintiil'a  intestate 
was  sent  for  goods  purchased  of  defendants,  and 
was  told  to  call  at  the  door  of  the  shipping-room 
opening  into  an  alley,  but  to  wait  outslae.  The  in- 
testate, however,  entered  the  room,  and  was  killed 
by  falling  down  the  elevator  ahafv  HeUl,  tfaa& 
plaintiff  oould  not  recover,  though  no  guards  xrere 
placed  about  the  shaft.— Traakr.  Bhotwetl,  (Mian.) 
699.  (I 
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IS,  Tn  an  action  for  Injuries  suttained  through 
the  frIvlDg  away  of  a  passenger  elevator  It  ap- 
peared tMt  the  fall  of  tbe  elevator  vrtia  in  conse- 
queoct  of  the  cable  breaking.  The  cable  had  been 
in  use  for  three  or  four  rears  without  accident, 
hTit  had  worn  some,  and  there  was  evidence  that 
the  wearing  eooM  easily  have  been  seen  if  proper- 
ly looked  after.  Held,  that  the  qnestion  of  negli- 
gence was  properlr  submitted  to  the  jury.— Glood- 
scll  V.  Taylor,  (Minn.)  873. 

14.  Tbe  fact  that  machinery  has  been  used  with 
safety  for  years,  and  is  not  obviously  dangerous, 
will  not  justify  a  presumption  that  it  will  continue 
safe,  ana  that  its  use  may  be  continued,  without 
examining  It  to  ascertain  If  Its  safety  may  not 
bsTS  been  impaired  from  wear. — ^Id. 

15.  The  rule  as  to  the  deoree  of  care  required, 
and  as  to  the  onus  of  |>roof  In  case  of  injury  from 
giving  away  of  machinery,  applicable  between  a 
common  carrier  of  passengers  and  his  passengers, 
is  applicable  as  between  tae  owner  and  manager 
of  a  passenger  elevator  and  the  passengers  in  it. 
—Id. 

ABsnmption  of  risk. 

It).  Plaintiff,  who  had  rented  a  part  of  defend- 
ant's planing-mill  to  work  in,  and  who  had  the 
riplit  m  entrance,  was  injured  by  timbers  thrown 
from  a  front  door  in  an  upper  story  by  defend- 
aots'  servant.    Timbers  were  being  thrown  down 
tu  be  loaded  into  a  sleigh  standing  in  front  of  a 
lower  door,  and,  when  the  sleigh  was  about  half- 
loaded.  plaintiA,  who  could  see  it  plainly,  stepped 
out  of  the  door,  and  was  injured.    Plaintiff  knew 
defendant's  moJo  of  doing  business,  and  that  tim- 
bers were  usually  passed  in  and  out  at  the  rear 
doors,  and  that  tbe  lower  front  door  was  the  usual 
place  of  entrance.    It  did  not  appear  that  plaintiff 
was  noticed  by  defendants'  servant,  or  uiat  the 
latter  might  have  reasonably  expected  any  one  to 
pass  out  of  the  lower  door  at  that  time ;  nor  was  it 
shown  that  plaintiff's  business  required  him  to  be 
tliere  then.    Held,  that  plaintiff  could  not  recover 
for  the  injury,  as  he  must  be  held  to  have  assumed 
tbe  risk.— Allen  v.  Johnson,  (Mich.)  1075. 

Pleading. 

17.  The  complaint  alleged  that  defendant  negli- 
gently, wantonly,  and  recklessly  caused  the  whis- 
tle of^its  locomotive  to  be  blown  off  with  a  noise, 
near  a  team  of  horses,  and  violently  frightened 
said  team,  and  caused  them  to  become  unmauagea- 
bie  und  to  run  »way;  that  the  negligent,  careless, 
and  unlawful  blowing  of  said  whistle  was  the  sole 
f;iuse  of  said  team  running  awa.v;  and  that  by  rea- 
son thereof,  and  withont  negligence  on  the  part  of 
the  driver  of  the  team,  said  team  ran  away,  and 
ran  against  plaintiff  without  negligence  on  ber 
part,  and  struck  lier  with  great  violer.ce ;  and  that 
she  was  permanently  injured,  etc.  Held  suffl- 
cicnt  to  show  on  its  face  that  the  wrongful  act  of 
defendant  was  the  proximate  cause  of  the  injury 
foraplained  of.— Ougan  v.  St.  Paul  &  D.  R.  Co., 
(Minn.)  538. 

Evidence. 

IS.  In  an  action  for  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  driver  of  defend- 
tnt's  team  and  carriage,  evidence  that  the  driver 
vas  not  addicted  to  the  use  of  intoxicating  liquors 
8  inadiiiisaible,  where  defendant  is  allowed  to  give 
:viileuco  that  the  driver  was  not  intoxicated  at  or 
bout  tbe  time  of  the  accident.— 'Williams  v.  Ed- 
iiuuds,  (Mich.)  584. 

nstmctions. 

i!».  An  instruction  that,  "under  the  evidence  In 
!:isca8e,theplaIntiffcannotrecover, unless  *  •  • 
to  team  •  •  •  was  driven  too  rapidly  as  it  ap- 
roiifhed  the  crossing  where  tbe  accident  oc- 
jrred, "  is  properly  refused  wh^p  there  is  evi- 
snce  that  the  driver  was  negligent  in  the  manage- 
>ei:t  of  the  team  otherwise  than  in  driving  too 
ipidly. — Id. 

■M.  where  damage  is  alleged  as  the  result  of  sev- 
-al  coDcarriDf;  acts  of  negUgeuoe,  it  is  error  to 
iar{;e  that  plaintiff  can  recover  on  proof  of  either 
•L.— W^ormsdorf  v.  Detroit  City  Ry.  Co.,  (Mich.) 
00. 


NEGOTIABLE  INSTBUMBNTS. 

Alteration  ot  note,  ratlfixsation,  coDuderation,  ae* 

Alteration  of  InttrumenU,  8. 
Assignment  of  note  payable  to  gaardiao  after  aia> 

jonty  of  ward,  see  (^luirdlan  and  Ward,  1. 
False  representations  by  maker  to  purchaser,  sea 

Deceit,  1. 
Provisions  in  note  destroying  negotiability,  see 

Sale,  81.  *    -     -e 

Consideration. 

1.  In  an  action  on  a  promissory  note  it  appeared 
that  plaintiff  had  married  defendant's  foster- 
daughter,  and  that  she  was  pregnant  by  som* 
person  otJier  than  plaintiff  at  the  time  of  the  mar* 
riage,  of  which  fact  plaintiff  was  ignorant.  FltUn- 
tiff  offered  evidence  to  show  that  defendiant  waa 
the  father  of  the  child,  and  that  tbe  note  bad 
been  given  in  consideration  of  plaintifTs  promise 
to  condone  the  offense,  and  to  continue  to  live  with 
his  wife,  and  to  maintain  the  cnild.  The  court 
charged  that  if  "by  reason  of  the  woman  having 
been  brought  up  in  defendant's  family,  or  by  rea- 
son of  his  being  the  father  of  the  child, "  defend- 
ant  gave  tbe  note  as  plaintiff  claimed,  the  consid- 
eration would  be  valid.  There  was  no  direct  evl- 
dence  that  defendant  gave  the  note  for  the  reason 
that  the  woman  had  been  brought  up  in  his  family, 
but  it  was  shown  that  a  priest  had  advised  the  de- 
fendant to  make  the  settlement  for  that  reason, 
among  others,  and  also  evidence  tending  to  show 
that  the  reasons  given  by  the  priest  were  not  with- 
out weight  in  bringing  about  the  settlement. 
Held,  that  the  charge  was  not  erroneous. — Bran- 
uum  V.  O'Connor,  (Iowa,)  504. 

2.  Since  by  Code  Iowa.  $  3*224,  the  pregnancy  of 
the  woman  by  a  man  other  than  the  husband  at 
the  time  of  the  marriage  is  a  cause  for  a  divorce  to 
the  hnsband,  plaintiff  was  under  no  legal  obliga- 
tion t^  live  with  his  wife,  under  tbe  ciroomatanoes 
shown,  nor  coold  he  be  required  to  BMintain  tb« 
child;  and  his  agreement  to  do  these  things  was  ■ 
sufllcient  consideration  for  the  note. — Id. 

8.  Defendants  purchased  a  meat  stores  and  gBve 
their  vendor  their  note  inpayment.  OneD.  claimed 
to  be  part  owner,  and  sued  the  vendor  tor  his  share 
of  the  pnrohaae  price,  and  garnished  defendants. 
Defendants,  being  sued  on  their  note,  pleaded  want 
of  consideration,  tbe  title  not  being  in  their  vendor. 
Helfl^  thatD.,  having  elected  to  sue  the  vendor  and 
garnish  defendants,  ratified  the  sale,  and  was  es- 
topped to  set  up  ownership  in  the  property,  and 
the  considerailon  for  the  note  became  good. — But- 
ton V.  Trader,  (Mich.)  834. 

4.  Plaintiff  gave  to  defendant  G.  a  note  for  tGOO 
on  an  agreement  by  him  not  to  prosecnte  plaintUt 
for  perjury  alleged  to  havebeen  committed  by  him 
in  a  suit  in  which  6.  was  a  party.  Plaintiff  after- 
wards gave  a  check  in  exchange  for  the  note,  whidl 
was  transferred  to  G.'s  wife.  Plaintiff  sued  toen- 
join  the  transfer  or  collection  of  the  note,  alleging 
that  he  was  not  guilty  of  the  perjury, and  that  the 
note  and  check  were  given  for  an  illegal  considera- 
tion. Defendants  demurred.  Held  that,  as  the 
demurrer  admitted  plaintiff  was  not  guilty,  both 
the  note  and  the  check  given  in  exchange  there- 
for were  without  consideration  and  void,  and,  G.'s 
wife  having  given  no  consideration  for  either,  they 
were  void  in  her  hands;  and  the  demurrer  was 
proiierly  overruled. — Moeckly  ▼.  Gorton,  (Iowa.) 
Mtl. 

5.  Under  Code  Iowa,  {  3118,  providing  that  all 
contraets  in  writing  import  a  consideratioa,  when 
plaintiff  has  established  defendant's  signature  to  a 
promissory  note,  the  burden  of  proving  no  consid- 
eration is  on  defendant. — McCormick  Harvesting- 
Machine  Co.  V.  •laoobson,  (Iowa,)  499. 

6.  Under  Code  Iowa,  S  3113,  by  which  drafts  im- 
port a  consideration,  plaintiff  is  not  required  to  re- 
ply to  an  answer  pleading  want  of  consideration, 
but  has  a  right  to  show  that  the  drafts  were  ac- 
cepted as  a  compromise,  though  he  has  not  pleaded 
a  compromise. — Gafford  v.  American  Mortgage  & 
Investment  Co.,  (Minn.)  530. 

Acceptance. 

7.  In  an  action  against  a  <wrporaUon  on  drafts 
accepted  by  its  treasurer,  it  appeai-ed  that  a  sti-eet- 
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railway  oompany,  of  which  plafnttff  was  president, 
sold  to  defendant  certain  bonda.  H.,  one  of  the  or- 
ganizer* of  the  street-railway  company,  was  yioe- 
president  of  defendant,  and  president  of  another 
corporation  wbiich  defendant  was  assistinf;  to  build 
a  railway,  and  which  had  overdrawn  its  account 
with  defendant.  The  bonds  were  delivered  to  H., 
who  delivered  them  to  defendant,  drew  a  portion 
of  the  proceeds,  uid  sent  part  to  plaintiS.  On 
plaintiff's  demanding  an  socounting  for  the  bonds, 
defendant  claimed  that  the  full  proceeds  had  been 
paid  to  H.,  but  the  latter  denied  this,  and  alleged 
that,  while  he  had  received  from  defendant  an 
amount  equal  to  the  price  of  the  bonds,  he  had  re- 
turned a  large  portion  thereof.  Defendant  claimed 
that  any  money  so  returned  was  designed  to  be 
applied  on  the  aoconnts  of  the  corporation  of  which 
H.  was  president.  PlaintifC  claimed  that  H.  was 
not  authorized  to  receive  the  proceeds  of  the  bonds, 
and  that  he  (plaintiff)  did  not  Icnow  that  H.  had 
received  more  than  the  amount  sent  to  him. 
Plaintiff  afterwards  agreed  with  the  street-railway 
company  to  accept  a  certain  amount  from  defend- 
ant in  payment  for  his  services  as  president  of  the 
former,  and  the  drafts  in  controversy  were  drawn 
and  accepted  for  that  purpose.  Held,  that  findings 
that  the  drafts  were  accepted  in  settlement  of  a 
disputed  claim  made  by  the  street-railway  com- 
pany against  defendant,  and  that  defendant  at  that 
time  had  not  paid  such  company  for  its  bonds, were 
warranted.— Id. 

8.  Under  the  power  of  defendant's  treasurer  to 
make  contracts  for  the  payment  of  money,  he  had 
authority  to  accept  the  drafts,  where  the  purchase 
of  bonds  was  within  defendant's  ordinary  business, 
though  such  acceptance  was  in  compromise  of  a 
dispute. — Id. 

Aoooounodatioii  paper. 

9.  An  accommodation  note  has  no  validity  nntll 
it  has  passed  into  the  hands  of  a  third  paoy  for 
value,  and  until  negotiated  the  maker  oan  rescind 
the  agreement.  —Second  Mat  Bank  v.  Howe,  (Hlnn.) 
SOO. 

10.  Where,  on  receiving  notice  from  the  maker  of 
an  accommodation  note  that  he  rescinds  and  re- 
vokes the  act,  an  officer  of  a  bank  falsely  and  f  vaud- 
ulently  makes  statements  in  reference  to  the  solv- 
ency and  financial  standing  of  such  payee,  of  a 
character  calculated  to  and  which  actnally  mislead 
the  maker,  and  induced  him  to  withdraw  bis  previ- 
ous rescission  of  the  contract,  and  to  consent  to 
the  negotiation  of  the  note  to  the  bank,  the  latter 
can  be  held  responsible  if  it  subsequently  receives 
the  note  from  the  payee;  and  it  is  not  material 
ttiat  at  the  time  of  the  notice,  and  when  the  false 
and  fraudulent  statements  were  made,  the  bank 
was  not  Interested  in  or  connected  with  the  note. 
—Id. 

Parties. 

U.  A  note  reading,  "We  promise  to  pay, "  and 
signed  with  the  name  of  a  corporation  and  the 
names  of  its  president  and  secretary,  with  the  ad- 
ditions of  thoir  respective  official  designations, 
binds  the  president  and  secretary  personally;  and 
extrinsic  evidence  is  inadmissible  to  show  that  it 
was  not  so  intended.  Following  Heflner  v.  Brown- 
eU,  SQ  M.  W.  Rep.  (MO.— McCandless  v.  Belle  Plaine 
Canning  Co.,  (Iowa,)  685. 
Extension  of  time  bjr  agent. 

12.  Where  an  agreement  extending  the  time  of 
payment  of  a  note  was  made  by  plaTntilTs  agent 
with  her  knowledge  and  consent,  it  is  Immaterial 
whether  the  consideration  therefor  passed  to  her 
or  to  the  agent.— Miller  ▼.  Root,  (Iowa,)  fioa. 

Actions  on — Pleading. 

13.  The  declaration  in  amumpsU  contained  the 
common  counts,  to  which  was  added  a  notice  that 
plaintiffs  would  give  in  evidence  certain  notes  ex- 
ecuted by  a  partnership  of  which  defendants  were 
members.  Defendants  pleaded  the  general  issue, 
and  gave  notice  that  tney  would  show  that  the 
notes  were  executed  by  one  of  the  partners  with- 
out authority,  and  used  in  his  own  buslaess,  in 
fraud  of  the  other  partners,  which  facts  were 
known  to  plaintiffs,  but  no  afHdavit  was  filed  de- 
nying the  execution  of  the  uotcs,  us  rL-^uireJ  by 


rule  of  conrt  Held,  that  It  was  error  to  refnae  to 
permit  defendants  to  offer  the  evidence  indicated 
In  their  notice.  While  the  failure  to  deny  the  ex- 
ecution of  the  notes  on  oath  admitted  the  iinn  sig- 
nature and  i>artner'B  authority,  it  did  not  admit 
that  the  firm  received  the  consideration,  or  pre- 
clude the  defendants  from  showinf  that  the  notes 
had  been  fraudulently  used,  with  ^intillS'  knowl- 
edge, for  other  than  partnership  purposes ^Towl* 

V.  Seaman,  (Hich.)  1117. 

Evidence. 

14.  In  an  action  by  a  married  woman  apoa  a 
promissory  note,  defendant  answered,  admitting 
the  execution  of  the  note,  but  denied  the  ownership 
of  plaintiff,  or  that  the  note  was  exeoutod  to  her, 
and  alleged  that  it  was  made  to  plaintiff's  husband 
without  consideration.  The  husband  testified  that 
the  note  was  executed  and  delivered  to  the  wife 
personally  and  that  he  had  neverowned  It,  Held, 
that  it  was  proper  to  ask  him  on  cross-examination 
if  he  had  not,  at  a  certain  time  and  place,  had  the 
note  in  his  possession  and  offerod  to  trade  it  to  a 
person  named,  saying  at  Uie  time  that  it  belonged 
to  him,  as  the  statement  and  offer,  if  made,  ana  if 
unexplained  by  him,  might  properly  be  considered 
by  the  jury  as  tending  to  diminish  the  weight  of 
his  eviaence.— Galloway  v.  Hicks,  (Neb.)  709. 

InstruotionB. 

15.  An  instruction  that  defendant  by  hia  answer 
alleged  that  the  note  upon  which  the  action  was 
brought  was  executed  and  delivered  to  the  plalntff 
as  an  accommodation  note,  and  for  the  only  pur- 
pose of  enabling  plaintUt  to  procure  credit,  etc.. 
was  erroneous,  as  a  misstatement  of  the  Issues  in 
the  case. — Id. 

16.  An  instruction  that  if  the  jury  found  that  de- 
fendant had  not  proved  the  failure  of  oonsideT«tlon 
as  alleged  in  his  answer  they  should  find  for  plain- 
tiS, was  error,  as  substantiaUy  withdrawing  from 
the  jury  the  other  issues  involved  In  the  esse.— Id. 

Newly-Diacovered  Evidence. 

See  New  Trial,  7, 8. 

Newspaper. 

Sunday  edition,  illegality  of  advertlstaff  in,  see 
Sunday,  1-8. 

NEW  TBIAIi. 

In  criminal  oases,  see  Criminal  Law,  37-.S9. 

3f andamus  to  compel  granting  of,  see  Kanda- 

mu»,  8. 
Kewly -discovered  evidence,  see  Homicide,  11. 

Application. 

1.  On  a  proceeding  to  set  aside  a  defanlt  Judg- 
ment, and  for  a  new  trial,  the  petition  for  new  trial 
is  not  objectionable  because  it  refers  to  the  motion 
to  set  aside  the  default,  and  the  affidavit  support- 
ing it,  and  makes  them  a  part  thereof. — Wishard 
V.  McNeil,  (Iowa,)  578. 

For  error  in  charge. 

8.  In  a  suit  by  an  attorney  for  legal  services  in 
certain  suits,  the  defendant  alleged  that  he  had 
never  employed  plaintiff,  and  that  his  attorney  in 
said  suits  was  one  L.,  and  that  whatever  services 
were  rendered  by  plaintiff  were  rendered  at  the  in- 
stance and  request  of  L.  HeUd,  that  no  abase  of 
discretion  appeared  in  setting  aside  a  verdict  for 
defendant,  because  one  of  the  reasons  assigned  wa» 
that  the  jury  were  instructed  that,  If  plaiotiH 
"looked"  to  L.  for  payment,  he  could  not  recover, 
when  the  expression  should  have  been,  "if  plain- 
tiff agreed  to  look  to  L.,"  etc.— Smith  v.  Orover, 
(Wis.)  112. 
Misconduct  of  jury. 

8.  It  is  sufficient  reason  for  setting  aside  a  verdict 
that  a  person  other  than  a  juror  slept  in  the  Voom 
with  the  jury  pending  the  trial,  and  made  state- 
ments to  one  or  more  of  them  reflecting  on  tbe 
character  of  tbe  party  against  whom  the  vervlii'i 
was  subsequently  rendered. — Welch  v.  Taverner, 
(Iowa,)  6.50. 
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4.  In  an  action  on  a  note,  the  execution  of  vrhlch 
was  admitted,  the  main  question  was  as  to  who 
wrote  a  receipt  offered  in  evidence,  it  being  con- 
tended that  the  same  person  wrote  both  the  note 
and  receipt.  The  jury  requested  the  note  for  the 
purpose  of  comparison ;  and  the  papers  in  the  case 
with  a  copy  of  the  note,  not  in  the  same  handwrit- 
ing as  the  original,  were  sent  them  without  the 
knowledge  of  the  party  against  whom  the  verdict 
was  subsequently  rendered.  The  jury  compared 
the  documents  thinking  they  had  the  original  note. 
Held,  that  the  verdict  should  be  set  aside  without 
any  inquiry  Into  the  effect  on  the  minds  of  the  jury 
produced  by  the  mistake.— Kruidenler  v.  Shields, 
(Iowa.)  432. 

Of  counsel. 

5.  Refusal  of  the  trial  court  to  grant  a  new  trial 
for  misconduct  of  counsel  in  argument  to  the  jury 
will  not  cause  a  reversal,  where  the  only  evidence 
as  to  such  misconduct  is  that  of  an  attorney  on 
each  side  of  the  case,  one  of  whom  affirms  and  the 
other  denies  that  the  misconduct  occurred,  and 
the  facts  are  not  shown  by  bill  of  exceptions  or 
certificate  of  the  trial  court,  though  the  jxiige  was 
in  another  room  at  the  time  of  the  alleged  miscon- 
duct, as  his  presence  could  easily  have  been  se- 
cured.— Miller  V.  Brown,  (Iowa,)  561. 
Objections  to  verdict. 

6.  In  an  action  to  recover  a  penalty  for  taking 
usury  theiory  returned  a  verdict  for  f  10.60  in  favor 
of  the  plaintiff.  He  thereupon  filed  a  motion  for  a 
new  trial,  and  assigned,  among  other  grounds,  that 
there  was  error  in  the  amount  of  the  assessment, 
as  $21.60  usurious  interest  had  been  admitted. 
Held  that,  as  the  only  Available  error  was  in  the 
assessment  as  above,  the  court  had  authority,  with 
the  defendant's  consent,  to  render  judgment  for  a 
sum  in  excess  of  the  verdict,  thereby  granting  the 
plaintiff  in  that  respect  all  that  be  claimed,  instead 
of  remanding  the  cause  for  a  new  trlaL--Volker  v. 
First  Nat.  Bank,  (Neb.)  732. 

Newly-discovered  evidence. 

7.  In  a  suit  by  an  attorney  to  recover  for  serv- 
ices, the  defense  was  that  he  was  employed,  not  by 
defendant,  but  by  one  L.,  and  the  plaintiff's  right  to 
recover  depended  largely  on  the  authority  of  L.  to 
employ  him.  On  the  trial  the  only  testimony  tend- 
ing directly  to  establish  such  authority  was  that  of 
L.  Held,  that  newly-diaoovered  evidence  that  a 
certain  person  heard  the  defendant  give  L.  such 
authority  will  not  be  considered  merely  cumulative, 
in  the  sense  that  would  make  it  an  abuse  of  dis- 
cretion to  set  aside  the  verdict  on  that  ground. — 
Smith  V.  Grover,  (Wis.)  113. 

8.  In  the  distribution  of  the  estate  of  a  decedent 
an  issue  was  made  as  to  whether  an  antenuptial 
contract  executed  by  him  bad  been  rescinded, 
which  was  found  in  the  negative.  Held,  that  new- 
ly-discovered evidence  of  declarations  by  the  hus- 
band that  the  contract  had  been  annulled,  which 
declarations  wpre  admissible  because  they  were 
against  the  husband's  interest  at  the  time  they 
were  made,  were  sufficient  to  justify  granting  a 
new  trial  upon  that  issue.— Hosfont  r.  Hosford, 
(Minn.)  1018. 

Next  Friend. 

Action  by  infant,  see  Infancy,  8, 4. 

Non  Compos  Mentis. 

See  Insanity.  ' 

NOTARY  PUBMO. 

Liability  of  surety  on  bond,  see  Principal  and 
Agent. 

Liability  on  bond. 

A  notary  public  applied  to  the  agent  of  plaintUTs 
intestate,  wno  was  an  attorney,  and  acting  as  agent 
in  the  loaning  of  Intestate's  money,  for  a  loan  for 
one  E.,  his  brother-in-law,  on  the  latter's  farm. 
The  agent  and  notary  went  together  and  examined 
the  farm;  abstracts  were  furnished,  and  a  day 
fixod  for  the  parties  to  meet.    On  the  day  set  the 


notary  took  the  mortgage  and  note,  which  the 
agent  had  prepared,  to  his  house,  where  he  claimed 
his  brother-in-law  was,  and  afterwards  brought  it 
back  to  the  Ment,  with  the  names  of  the  brother- 
in-law  and  his  wife  signed  thereto,  and  a  oertlfl- 
cate  of  acknowledgement  by  the  notary.  On  hts 
representation  that  he  was  authorized  to  receive 
the  money,  the  agent  paid  it  over  to  him,  and  re- 
ceived the  note  and  mortgage,  whicn  proved  to  be 
forgeries.  Held,  that  the  false  certificate  was  the 
proximate  cause  of  the  loss,  and  that  the  surety  on 
the  notary's  bond  for  the  faithful  discharge  of  his 
official  duties  was  liable.— People  v.  Butler,  (Mich.) 
278. 

Notice. 

Of  appeal,  see  Appeal,  12. 

iniurles  by  defective  highway,  see  Highway!, 

Judgment  Hen,  see  Judament,  82-36. 
mechanic's  lien,  see  Mechanic!'  lAens,  S-10. 
meeting  of  board  of  equalization,  see  Taxation, 

15. 
motion  to  vacate  order,  see  Judgment,  18. 
taking  deposition,  see  DepoHtlnn,  1. 
To  agent  of  limited  authority,  see  Ituurance,  7. 
bank  officers,  see  Banks  and  Banking,  4. 
owner  to  redeem  from  tax-sale,  see  Taxation, 
87-41. 

"Nuisance. 

See  Intoxicating  Liquors. 

Nunc  Fro  Tunc. 

Entry  of  judgment,  when  unauthorized,  see  Judff 
me7it,  9. 

Oaths. 

Before  clerk,  see  Criminal  Law,  9. 

Obscene  Language. 

See  Breach  of  the  Peace. 

Oi&ce  and  Officer. 

See,  also.  Municipal  Corporations,  7. 
Officers  of  corporations,  see  Corporailont,  2-11. 
Power  of  justice  to  certify  transcript  from  prede- 
cessor's docket,  see  Criminal  Imw,  8. 
Kesignation  of  supervisor,  see  Totitia,  2,  8. 
Sohool  officers,  see  SoTMoIs  and  SdMol-DlitrUita,  0. ' 

Opinion  Evidence. 

See  Evidence,  11-17. 

Increase  of  risk  by  use  of  building,  see  Iniuircmoe, 

.Orders. 

Appealable,  see  Appeal,  8. 

Conditional  acceptance,  see  Assignment,  1. 

Ordinances. 

Objects  and  titles  of,  see  Constttuttonal  Law,  8. 

Overdraft. 

See  Banks  and  Banking,  1.. 

Pardon. 

Contract  to  secure,  see  Attorney  and  Client,  4-«. 

PABENT  AND  CHILD. 

See,  also.  Guardian  and  Ward;  Infancy. 
Conveyances  between,  see  Fraudulent  Cmwey- 
ances,  2. 

C!ompensation  of  child  for  services. 

1.  Plaintiff,  while  unmarried,  lived  at  home  with 
her  father,  mother,  and  brothers,  and  worked  with 
them  in  market  gardening.   Wttn  t^eir  Joint  ^aru- 
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ings  •  turn  WM  purchased,  the  deed  being  made 
out  in  the  name  of  one  of  the  brothers.  After- 
ward* plaintiff  married,  and  moved  away,  and  the 
farm  remained  under  the  control  of  the  grantee 
for  IS  years,  without  any  assertion  on  the  part  of 
the  plaintur  that  she  haa  any  interest  in  it.  Held 
that,  there  being  no  express  contract  for  the  pay- 
meat  of  plaintiJrs  services,  a  finding  that  tnere 
was  no  agreement  to  pay  for  sacU  services  was 
justihed.— Spitsmiller  v.  Fisher,  (Iowa,)  197. 

a.  A  step-daughter  who  is  a  member  of  the  fam- 
ily of  her  step-father  cannot  recover  for  services 
rendered  as  ms  housekeeper  witiiout  proving  an 
express  promise  or  agreement  on  his  part  to  pay 
her  therefor.— Ellis  v.  Gary,  (Wis.)  252.» 

8.  Where  an  agreement  to  make  a  will  in  favon 
of  plaintiff  for  services  is  void  as  a  contract,  the 
promise  contained  therein  to  pay  her  for  her  serv- 
ices is  sufficient  to  rebut  the  presumption  growing 
out  of  the  relationship  of  the  parties  that  the  serv- 
ices were  to  be  gratuitous,  and  will  sustain  an  ac- 
tion on  the  quantum,  meruit— Id. 
Support  of  child. 

4.  The  father  of  an  infant  which  la  In  castody  of 
its  mother  under  a  decree  of  divorce  making  no  pro- 
vision for  alimony,  is  not  liable  to  the  motber's 
second  husband  for  the  infant's  support,  when  the 
father  has  made  no  demand  for  the  custody  of  the 
child,  and  the  mother's  second  husband  has  never 
asked  for  pay  for  Its  maintenance.— Johnson  y. 
Ousted,  (Mich.)  62. 

Parol  Evidence. 

Bee  Evidence,  2V87. 

To  contradict  sealed  instruments,  see  MortgageSf 

22. 
show  absolute    deed  to  be  a  mortgage,  see 

ilortgaget,  2. 

PABTIES. 

To  action  against  directors  of  insurance  company 

for  fraud,  heirs  of  insured,  see  Insurance,  8S. 

actions  under  civil  damage  laws,  see  Intoxioat- 

iTifi  Llquots,  37, 2S. 
appeal,  see  Appeal,  12. 
foreclosure  suit,  see  Mortgnges,  81. 
(jfto  ■uxirranto,  see  Quo  Wiirranto,  8. 
Who  bound  by  judgment,  see  Judgment,  25-31. 

,Beal  party  In  interest. 

1.  On  the  conveyance  of  land  by  one  wh*  had 

Surchased  it  at  a  foreclosure  sale,  it  having  been 
iscovered  that  a  subsequent  judgment  lienholder 
had  not  been  made  a  p<irty  to  the  foreclosure  pro- 
ceeding, a  poriion  of  the  purchase  money  was  de- 
posited by  the  vendor  with  a  third  party,  as  a 
pledge  that  the  judgment  would  be  removed. 
Held,  that  the  vendor  was  entitled  to  maintain  an 
action  to  compel  the  owner  of  tfce  judgment  to  re- 
deem or  accept  the  alternative  of  having  his  right 
of  redemption  barred. — Anderson  v.  Wyant,  (Iowa,) 
3»2. 

•i.  By  Code  Iowa,  U  2548, 2544.  every  action  must 
be  prosecuted  in  the  name  of  the  real  party  in  in- 
terest, except  that  a  trustee  of  an  express  trust, 
or  a  party  with  whom  or  in  whose  name  a  contract 
is  made  for  another's  benefit,  and  certain  others, 
may  sue  alone  in  their  own  names.  Held,  that 
one  holding  the  legal  title  to  land  may  sue  in  rela- 
tion thereto,  though  fche  paid  nothing  for  it,  and 
her  counsel  paid  the  consideration  and  had  the  con- 
veyance made  to  her  without  her  knowledge. — 
Cassidy  v.  Woodward,  (Iowa,)  319. 

Joinder  and  misjoinder. 

3.  In  an  aetion  to  foreolose  a  lien  the  petition  al- 
leged that  defendant  "  claims,  or  appears  to  have 
of  record,"  some  right  or  title  to  the  premises. 
An  amended  petition  Sieged  that  the  day  before 
the  petition  was  filed  defendant  executed  a  deed 
to  a  third  person,  "conveying  or  purporting  to  con- 
vey"  all  her  title.  Neither  of  these  averments  was 
denied.  Held,  that  the  court  properly  refused  to 
dismiss  as  to  such  defendant  on  the  ground  that 
stie  did  not  appear  to  have  any  Interest  in  the  mat- 


ter in  controversy.— Stanbroughv.  Daniela,(Ioiws,) 
448. 

Defect  of  parties. 

4.  In  an  action  against  a  city  to  enlolB  the  pay- 
ment of  a  certificate  of  indebtednesa,  the  oomplaitt 
alleged  tliat  the  certificate  was  for  money  advanced 
for  grading  a  street  in  the  Ninth  ward,  and  was  is- 
sued and  held  by  D.  aa  a  claim  against  the  city,  to 
be  charged  in  aooonnt  against  the  Ninth  want 
funds ;  that  said  certificate  was  for  value  received 
assigned  to  D.,  and  that  he  was  the  owner  thereof, 
and  the  same  was  wholly  unpaid.  And  by  reasoa 
of  further  allegations  in  the  oomplaint  plaintiff  ia- 
ststed  that  the  claim  was  Invalio,  and  prayed  that 
the  city  be  enjoined  from  taking  any  steps  for  its 
payment.  Held  that,  as  the  complaint  showed  oa 
Its  face  that  D.  was  the  owner  of  the  claim,  be 
should  have  been  n>ade  a  party  to  the  bill,  and  a 
demurrer  for  defect  of  parties  was  properly  soa- 
tained. — Qraham  v.  City  of  lilinneapolia,  (Minn.) 
291. 

PABTITION. 

By  Judicial  prooeedlnga. 

1.  The  action  for  partition  will  not  lie  against, 
and  the  judgment  and  partition  will  not  affect  the 
estate  of,  one  who  is  only  tenant  for  life  of  the 
whole  property  of  which  partition  is  son8:kt. — 
Bmalley  v.  Isaacson,  (Minn.)  852l 

•i.  It  will  lie  for  partition  of  the  reveiaion,  al- 
though the  land  be  in  possession,  under  an  out- 
standing particular  estate. — Id. 

Service  by  publication. 

5.  Service  by  pubticatign  on  non-resident  de- 
fendants in  partition  proceedings  is  expressly  au- 
thorized by  Code  Iowa,  i  261t),  and  is  sufficient, 
though  such  non-residents  are  minors. — ^Williams 
V.  Wescott,  (Iowa,)  814. 

Judgment — Collateral  attack. 

4.  Defendants  actually  or  constructively  in  conrt, 
in  partition,  and  who  made  no  objection  to  the  pro> 
ceedings,  cannot  be  heard  to  complain  in  a  collat- 
eral action  that  other  persons  were  not  also  made 
defendants.— Id. 

PABTNEBSHIP. 

Actions  between  partners,  see  I>itnt(ation  tf  Ao- 
tioru,  & 

Evidence  of. 

1.  An  agreement  between  two  persons  to  buy 
certain  boilers  and  divide  the  proceeds  from  their 
sale  did  not  constitute  a  partnership  between  them. 
—Murphy  v.  Craig,  (Mich.)  1097. 

3.  Plaintiff  alleged  a  pai-ol  partnership  a^rea- 
ment  with  defendant  in  carrying  out  a  certain  con- 
tract for  the  construction  of  a  railroad,  by  whicb 
plaintiff  was  to  have  a  fourth  interest  in  the  con- 
tract. Defendant  denied  any  contract  of  partner- 
ship, or  that  plaintifl  was  to  have  *any  interest  in 
the  contract.  By  plaintiff's  own  testimony  no  at- 
tempt was  made  to  agree  upon  terms  of  partner- 
ship, until  a  considerable  portion  of  the  work  had 
been  completed.  Defendanthaddircctedthat  only 
the  receipts  of  plaintiff  should  be  recognized  in  de- 
livering freight,  but  this  was  not  inconsistent  with 
defendant's  testimony  that  be  had  employed  plain- 
tifl to  superintend  the  work.  Held,  that  the  weight 
of  evidence  failed  to  eBtahlish  the  partnership.— 
Osborn  v.  Fitzgerald,  (Neb.)  418, 

Construction  of  articles. 

9i  Where  the  terms  of  a  written  agreement  of 
parmership  apparently  limit  the  interest  of  one 
partner  to  a  share  in  the  profits,  the  constnictioa 
put  on  it  by  the  parties,  giving  to  each  partner  a 
share  in  the  capital  stocic,  will  control. — Bathbun 
V.  MoConnell,  (Neb.)  1043. 

4.  In  replevin  for  a  span  of  horses,  the  qnestlon 
litigated  was  whether  S.,  a  member  of  a  ilrm,  bad 
transferred  to  the  partnership  the  liorses  as  part 
of  the  capital  stock  which  he  had  agreed  to  invest 
in  it,  or  whether  he  hdd  simply  put  into  the  lirjj 
business  the  use  of  the  team.  8.  testified  Uiat  there 
was  no  agreement  which  he  ooold  remember  b; 
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which  the  other  momlier  of  the  flrm  was  to  own 
any  Interest  in  the  team.  Held  error  to  instruct 
the  jury  that  the  team  had  been  transferred  to  the 
firm  because  of  positive  testimony  to  that  effect. — 
Colder  v.  Crowley,  (Wis.)  386. 

Bights  of  partners  inter  se. 

5.  L.  took  a  note  from  a  flrm  of  which  he  was  a 
member,  for  money  loaned  to  tt.  Held  that,  as 
payment  o(  the  note  was  not  by  its  terms,  nor  by 
the  nature  of  the  transaetlon,  to  be  postponed  nn- 
ti)  the  dissolution  of  the  firm  and  final  account- 
ing, L.  had  a  remedy  at  law  against  the  flrm  on 
the  note  before  the  aoeounting;  and,  L.  havlnf^  in- 
dorsed the  nota  to  the  plaintiff  during  the  continn- 
ance  of  the  flrm,  though  after  the  maturity  of  the 
note,  the  latt^- had  the  stune  right  of  action  against 
the  firm.  Sherwood,  C.  J.,  dlaaenting. — Carpen- 
ter v.  Oreenop,  (Mich.)  976. 

Accounting. 

6.  Flaiutifr,  as  surviving  partner,  filed  a  peUtiou 
for  an  accounting  of  the  partnership  affairs,  alleg- 
icg  that  errors  oad  beon  made  in  keeping  the 
books  of  the  firm,  and  asking  a  judgment  for  af- 
firmative relief.  Defendant  denied  the  averments 
on  which  plaintiff  asked  relief,  and  asked  that  a 
certain  item  in  the  accounts  of  the  flrm  he  correct- 
ed in  her  favor.  A  decree  was  made  dismissing 
the  petition  so  far  as  it  asked  for  aflirmative  re- 
lief, and  retaining  the  case  for  the  purpose  of  hav- 
ing the  plain  tiff  account  as  surviving  partner, 
Hvtd  error;  that  defendant's  claim,  should  have 
been  determined,  and  the  whole  case  disposed  of 
at  one  trial. — Smith  v.  Knight,  (Iowa,)  438. 

7.  Complainant  filed  a  bill  against  defendants 
for  an  accounting  for  his  share  of  the  proceeds  of 
a  lumber  business,  alleging  that  a  partnership 
agreement  existed  l)etween  them  by  which  tho 
complainHut  bought  the  lumber,  assorted  and  sold 
it,  kept  the  books,  and  took  entire  charge  of  the 
business,  while  the  defendants  were  to  furnish 
the  capital,  and  the  profits  were  to  be  equally  di- 
vided. The  defendants  alleged  that  the  complain- 
ant was  to  receive  as  compensation  a  stiare  in  the 
profits,  but  that  in  estimating  the  profits  they 
were  to  receive  interest  on  capital  invested,  and 
5  per  cent,  commission  on  sales.  Held,  where  the 
evidence  was  conflicting  as  to  what  the  agree- 
ment was  as  to  such  interest  and  commission,  that 
the  claim  of  the  defendants  therefor  was  properly 
disallowed.— Clark  v.  Pierce,  (Mich.)  3.W. 

8.  Plaintiff's  share  of  the  profits  of  a  firm  in 
which  ha  was  partner  was  to  be  one-eighth,  with 
a  guaranty  that  it  would  be  at  least  ^,000  per 
year.  For  three  years  his  share  of  the  profits  was 
credited  to  him  on  the  books,  but  in  each  year  it 
was  less  than  the  |6,0U0,  and  the  balance  was  not 
ci-edited  to  him.  Held,  that  these  yearly  account- 
ings were  merely  to  ascertain  the  net  profits,  and 
did  not  alter  the  terms  of  the  written  partnership 
agreement.— Brod«rick  v.  Beaupre,  (lunn.)  88. 

1).  In  an  acceantingb«tween  partners,  where  one 
claims  to  have  furnished  supplies  to  the  other  to 
be  used  in  the  board  of  the  laborers  employed  in 
the  pckrtnersMp  work,  the  cost  of  the  same  will  be 
allowed,  although  the  other  partner  denies  receiv- 
ing all  of  them,  but  admits  not  having  obtained 
any  such  supplies  from  other  sources,  and  they 
must  have  been  needed  to  support  the  laborers. — 
Youngv.  Barras,  (Mich.)  m. 

10.  The  agent  of  the  firm,  who  was  also  husband 
of  one  partner,  testified  that  on  June  13th  he  pur- 
chased supplies  for  C36,  and  paid  t4o  to  a  dealer 
for  supplies,  from  bis  wife's  money,  hut  prodnced 
uo  bill,  and  no  receipt  for  the  money.  Held,  that 
the  charge  should  be  disallowed.— Id. 

11.  An  item  for  a  payment  to  a  laborer,  the  cor- 
rectnees  of  which  plaintiff  admits,  should  be  al- 
lowed, though  it  does  not  appear  in  the  account 
filed  by  defendant.— Id. 

12.  Plaintiff  testified  that  he  had  no  means,  but 
had  received  moneiy  amounting  to  t3,460.  His  ac- 
count of  moneys  paid  oat  was  not  itemized,  and 
gave  the  montbs  and  years  of  pa}rments  only.  One 
charge  for  labor  paid  from  recoiptswas  t2,4UU. 
Meld  error  to  allow  such  item,  where  it,  with  the 
other  items  allowed,  amounted  to  $739  more  money 
than  he  had  ever  received-— Id. 


18.  Defendant  having  advanced  plaintiff  a  sum 
for  his  own  use,  and  the  referees  having  allowed 
her  the  amoimt,  with  interest,  and  she.oeing  enti* 
tied  to  repayment  in  full  before  division  of  the  as- 
sets, plaintiff  should  be  charged  with  one-half 
thereof,  with  interest. — Id. 

Dissolution. 

14.  An  ostensible  partner  retiring  from  a  firm, 
must  give  notice  of  his  retirement,  or  be  will  be 
liable  to  creditors  of  the  continuing  firm  or  part- 
ner who  either  carries  on  the  business  or  is  charged 
with  the  duty  of  liquidating  the  business  of  the 
partnership.— Stoddard  Manufg  Co.  v.  Krause, 
(Neb.)  913. 

15.  To  affect  the  rights  of  one  dealing  with  a* 
partnership  firm,  actual  notice  of  its  dissolution 
must  be  brought  home  to  him.— Id. 

Firm  and  private  creditors. 

lA.  A  purchaser  at  an  execution  sale  against  one 
partner,  levied  on  his  interest  in  partnership  prop- 
erty, does  not  acquire  any  title  to  or  right  of  pos- 
session of  the  property ;  these  still  remain  In  the 
partnership,  and,  if  the  purchaser  take  possession, 
the  other  partners  have  a  right  to  use  the  partner- 
ship name  to  recover  the  property  or  its  value. — 
Lane  v.  Lenfest,  (Minn.)  84. 

17.  The  creditors  of  an  insolvent  flrm,  one  of 
whose  members  is  deceased,  have  a  claim  upon  the 
partnership  assets  superior  to  that  of  an  adminis- 
trator of  the  deceased  partner, — Banks  v.  Steele, 
(Neb.)  883. 

Betirement  of  partners — Assompticm  of 
debts. 

18.  On  the  sale  hy  S.  of  his  interest  in  a  firm  to 
a  new  member,  the  new  flrm  agreed  to  pay  aU  the 
debts  of  tho  old  firm,  and  save  8.  harmless.  The 
membership  of  the  fi  rm  afterwards  changed  a  num- 
ber of  times,  and  at  each  transfer  of  his  interest  by 
a  retiring  partner  the  new  flrm  agreed  to  pay  the 
debts  of  the  old.  Held,  in  an  action  by  S.  ascainst 
M.,  in  whom  the  partnership  property  finally  vest- 
ed, to  recover  on  account  of  debts  oi  the  original- 
firm  paid  by  plaintiff  and  by  W.,  aiao  a  mem- 
ber or  the  original  flrm,  that  an  allegation  of  the 
payment  of  such  debta  by  S.  and  W.,  and  the  as- 
siniment  of  W.  'sintereatin  suoh payment  to  plain- 
tiff, was  necessary. — Meyer  v.  Sbamp,  (Neb.)  767. 

Passengers, 

See  Carrier*. 

Pastors. 

Salaries  of,  see  Rellgloua  Soclellea. 

Patent  Medicines. 

Sale  of,  see  DnnigUti,  1-8. 

PATENTS  FOB  INVZafTIONB. 

Assignment. 

1.  Persons  claiming  to  own  letters  patent  ae- 
signed  them  to  defendant  in  consideration  of  aoer- 
taln  sum  paid,  and  of  defendant's  agreement  to  pay 
a  further  specified  sum  in  case  he  established  the 
validity  of  a  patent  in  a  suit  previously  brought 
by  him,  as  licensee  of  the  patent,  for  infringement 
against  third  persons,  or  in  case  he  settled  euclt 
suit  wittiout  proceeding  to  final  decree  therein, 
and  the  assignors  agreed  to  aid  him  in  such  suit, 
but  the  agreement  contained  no  warranty  of  tiUa 
Held  that,  on  a  settlement  of  the  suit  by  defend- 
ant without  proceediag  to  trial,  the  assignors  b»- 
ing  ready  and  willing  to  aid  him  in  the  suit,  he  was 
Uaole  on  his  agreement,  even  though  his  title  was 
so  defective  that  he  could  not  have  maintained  the 
suit. — Davis  V.  Uammondj  (Mich.  >  6M>. 

'i.  It  appeared  in  an  action  on  such  contract  that 
the  suit  brought  by  defendant  was  discontinued' 
without  notice  to  the  assignors,  and  eight  months 
thereafter  another  suit  brought  by  the  assignor* 
to  remove  an  alleged  defect  in  the  title  to  the  pat- 
ent, of  which  suit  defendant  had  the  managements 
was  dismissed  by  stipulation,  without  costs,  and 
defendant,  who  continued  in  business,  using  tjie 
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patent,  tliereafter  took  no  further  »t«p»  against 
the  defendants  in  either  suit.  Defendant  told  one 
witness  that  he  had  settled  the  suit  broufrht  by 
him  "satisfactoriljr, "  and  other  witnesses  leatlfled 
tliat  he  said  that  it  was  settled.  Another  witness 
testified  that  defendant  told  one  of  the  assignors 
that  he  had  cximpromised  the  suit,  and  would  set- 
tle the  contract.  Held,  that  the  jury  were  war- 
ranted in  finding  that  there  was  a  settlement  of 

the  suit  brought  by  defendant Id. 

8.  There  being  no  dispute  as  to  the  contract,  it 
was  proper  to  submit  the  case  to  the  jury  solely  on 
the  question  of  the  settlement  of  the  suit,  under 
Instructions  that  the  fact  that  the  records  showed 
that  the  suit  was  discontinued  for  want  of  prose- 
cution did  not  indicate  either  that  there  was  or  was 
not  a  settlement,  and  that  the  burden  of  pnoof  to 
show  such  a  settlement  was  on  plaintiff.  Cakp- 
BEix  and  Cnutrhiy,  33.  dissenting. — Id. 

Boyaltles. 

♦.  Under  a  contract  to  pay  royalty  for  the  use  of 
an  article  for  which  a  patent  has  been  applied,  sub- 
ject to  be  terminated  by  notice,  the  provisions  oon- 
ceming  the  time  of  payment  being  ambiguous,  no 
royalty  can  be  demanded  until  the  patent  is  Issued, 
although  the  contract  has  been  terminated  before 
that  time,  as  the  right  to  royalty  is  in  abeyance 

g ending  the  application. — Travis  v.  Minneapolis 
weeper  Co.,  (l£nn.)  1015. 

Paupers. 

Bee  Poor  ond  Poor-Ldws,  1-6. 

PAYMEXT. 

Application  of  deposit  to  payment  of  note,  see 

Banks  and  Banking,  1. 
By  garnishee  without  judgment,  voluntary,  see 

GnmWIvmetit,  S. 
Of  claims  due  estate,  tee  Executors  and  Aiminia- 
tmtort,  5. 
mortgages,  see  MortgoQeB,  18-33. 
railroad  aid  bonds  in  tax  certificates,  see  Couti- 
Mes,  16. 
Place  of,  see  Vendtrr  and  Vendee,  6. 
Voluntary,  or  under  protest,  see  TaaxitUm,  Sl-SS, 

Evidence  o£ 

1.  Defendant,  on  April  0,1887,  delivered  to  plain- 
tiff his  check  in  the  ordinary  form,  for  tl.OOO,  pay- 
able Hay  8, 1887,  and  at  the  same  time  delivered  to 
plaintiff  a  communication,  as  foUows:  ox  *  *  * 
hereby  subscribe  and  hand  to  the  treasurer  of  said 
corporation  $1,000  in  money,  to  be  used  for  the 
purpose"  of  erecting  a  soldiers'  monument,  etc. 
PlamtiS  at  the  same  time  gave  defendant  a  receipt, 
as  follows.  "Received  of  Hen^  S.  Magoon  the 
sum  of  $1,000,  according  to  the  foregoing  letter, " 
etc.  Held,  that  the  check  was  given  aud  accepted 
as  so  mud)  money  in  payment  of  defendant's  sub- 
scription.—La  Favette  County  Uonument  Corp.  v. 
Magoon,  (Wis.)  17. 

•i.  Evidence  offered  to  prove  a  contemporaneous 
oral  agreement  to  accept  a  certain  bond  in  place  of 
and  to  surrender  the  check,  also  to  prove  a  tender 
of  the  bond  and  demand  of  the  check,  was  properly 
excluded;  there  being  no  claim  of  fraud  or  mia- 
take  in  the  check  as  drawn.— Id. 
Application. 

8.  A  second  mortgage  was  sent  by  a  mortgagor 
to  the  holder  of  the  first  mortgage,  with  instruc- 
tions to  indorse  the  amount  of  the  new  mortgage 
on  the  old  as  a  payment  of  interest.  Three  years 
later  the  mortgagor  sent  $290  in  cash  to  the  mort- 

Sagce,  saying  merely  that  it  was  to  pay  "interest 
ue  on  mortgage. "  Held,  that  the  mortgagee  bad 
a  right  to  apply  it  on  the  mortgage  first  executed. 
—Blair  v.  Harris,  (Mich.)  7U0. 

Penalties. 

For  non-payment  of  taxes,  see  Taration,  M. 

Performance. 

Of  contracts,  see  Contracts,  5-11. 


PEBJUBT. 

How  committed. 

1.  An  oath,  made  on  application  to  a  moner  lender 
for  a  loan,  not  administered  pursuant  to,  nor  ix-- 
quired  nor  authorized  by,  any  law,  cannot  be  made 
the  basis  for  a  charge  of  perjury.— State  v.  Mc- 
Carthy, (Minn.)  !m. 

i.  AcU  Hicb.  1887,  Na  137,  {  10,  provides  that 
no  divorre  shall  be  granted  where  it  appears  that 
the  bill  was  exhibited  by  collusion,  and  that  the 
oath  to  be  administered  to  the  complainant  in 
swearing  to  the  bill  "shall,  in  addition  to  all  other 
legal  requirements, "  oontain  aolauseaverringthat 
there  is  no  collusion,  etc.,  between  the  parties. 
Chancery  rule  05,  recognized  by  the  above  act,  re- 
quires that  all  bills  for  divorce  shall  be  verified  in 
the  usual  manner.  How.  St.  Mich.  {  9336,  prov  ides 
that  "if  any  person  authorized  by  any  statute  of 
this  state  to  take  an  oath,  or  if  any  person  of  whom 
an  oath  shall  be  required  by  law,  shall  willfully 
swear  falsely  in  regard  to  any  matter  or  thing  re- 
specting which  such  oath  Is  anthorlzed  or  re- 
quired, "  he  shall  be.guiltv  of  peijuiy.  Held,  that 
perjury  may  be  predicated  upon  the  oath  to  a  bill 
for  divorce.— People  v.  McCaffrey,  (Mich.)  flSl. 

8.  By  the  constitution  and  statutes  of  Michigan, 
the  circuit  courts  have  jurisdiction,  like  the  En- 
glish court  of  chancery,  co-extensive  with  the 
state,  with  certain  exceptions.  How.  St.  {  033S, 
provides  that  a  divorce  a  vinculo  may  be  decreed 
"by  the  circuit  court  of  the  counQr  where  the  pai^ 
ties  or  one  of  them  resides. "  Held,  that  though 
a  bill  for  divorce  did  not  allege  that  either  of  the 
parties  resided  in  the  county  where  It  was  filed, 
but  did  show  a  residence  In  the  state  for  the  stat- 
utory period,  the  circuit  court  had  jurisdiction, 
and  perjury  could  be  predicated  on  the  oath  to  the 
bill,  though  on  the  trial  of  the  perjury  case  it  ap- 
peared that  the  allegations  aa  to  residence  were 
false.— Id. 

4.  On  information  for  perjuiy  In  swearing  false- 
ly to  a  bill  for  divorce,  one  witness  testified  that 
he  went  with  defendant  to  a  notary  public,  who 
swore  defendant  to  the  bill,  and  that  to  the  usual 
oath  was  added  the  additional  clause,  required  by 
statute,  that  there  was  no  collusion,  etc.,  between 
the  parties.  The  notary  testified  that  he  read  the 
oath  to  defendant,  and  that  his  recollection  was 
that  the  additional  clause  was  in  the  Jurat,  and  ad- 
ministered to  defendant  Defendant  denied  that 
such  clause  was  read  or  administered  to  him. 
Held,  that  the  question  was  properly  left  to  the 
jury. — Id. 

PHYSICIANS  AND  SXTEOEOXS. 

Certificate  of  qualifications. 

Gen.  Laws  Minn.  1887,  c.  0,  which  provides  that 
a  license  to  physicians  and  surgeons  shall  only  be 
granted  "by  the  consent  of  not  less  than  aeven 
members  "  of  the  board  of  examiners,  does  not  con- 
fer upon  said  board  the  rigbt  or  power  to  abaolnte- 
ly  disregard  the  learning  and  qualifications  of  an 
applicant,  or  to  unreasonably  or  arbitrarily  reject 
bis  claims,  or,  at  will,  grant  or  refuse  ita  oertifi- 
cate  or  license;  and  hence  the  statute  is  not,  for 
that  reason,  unoonstitutional  and  void. — Btate  v. 
Fleischer,  (Minn.)  690. 

PLEADING. 

See,  also.  Damages,  13;  Injtmetbm,  3;  Libel  tmd 
Slander,  7,  8;  Quietina  Tttie,3-6;  Trvver  and 
Conversion,  8,  4. 
Answer  of  garnishee,  see  OamUihment,  8,  4. 
Averment  of  corporate  existence,   see  Cvrpom- 

Wnts,  18. 
In  action  for  malicious  attachment,  see  Attaeii- 
iiient,  10-12. 

on  bonds,  see  Mechanics^  Lien*,  11-14. 

on  contract,  see  Contmcts,  10, 1". 

——  on  negotiable  instruments,  see  Ifegotiable 

Inntrumcnts,  18. 
condemnation  proceedings,  see  £niitteiU   Do- 

nuiiu,  8-7. 
foreclosure  suits,  see  Mortgnges,  8S,  37. 
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I>aw  and  foot. 

I.  When  the  facts  mppear  upon  wMcli  the  lUegal- 
ity  of  a  contract  depends,  either  party  may  assert 
such  illegality,  altnongh  it  was  not  pleaded.— 
Handy  v.  St.  Paul  Globe  PnbUabing  Co.,  (Minn.) 
973. 

9.  A  statement  in  the  oomplaint,  in  an  action  to 
reoover  an  alleged  surplus  arising  by  reason  of  a 
sale  under  a  power  contained  in  a  real-estate  mort- 
gage, as  to  tae  amount  due  upon  the  day  of  sale, 
Mould  not  be  allowed  to  control,  when  other  facts 
appear  in  the  pleading  from  which  the  conclusion 
stated  may  be  queationabla.— Perry  v.  Reynolds, 
(Minn.)  471. 
Selnurrer. 

8.  The  taking  of  an  ezoeptioD  is  not  saflioient  to 
entitle  a  party  .to  a  review  of  the  court's  action  in 
overruling  a  demurrer.  The  reeord  must  ahow  an 
election  to  stand  on  the  demurrer.— Stanbrough  r. 
Daniels,  (Iowa,)  148. 

4.  The  f  rivolousness  of  a  demurrer  must  be  de- 
termined by  a  new  inspection  of  it,  and  the  oom- 
plaint to  which  it  was  interposed  without  argu- 
ment. Following  Morton  v.  Jackson,  2  Minn.  219, 
(Oil.  180;)  Hurlbert  v.  Scbnlenberg,  17  Minn.  22, 
(Cm.  6.)— Perry  v.  Reynolds,  (Minn.)  471. 

B.  On  demurrer  to  a  substituted  petition,  the 
original  petition  cannot  be  considered.— State  v. 
Bimkins,  (Iowa,)  510. 

6.  Under  the  Code  of  Nebraska,  as  prior  to  It,  on 
a  demurrer  to  the  answer,  when  the  complaint 
fails  to  state  a  cause  of  action,  judgment  on  such 
demurrer  should  .be  In  fsror  of  the  defendant. — 
Hower  v.  Aultman,  Miller  &  Co.,  (Nab.)  1080. 

Waiver. 

7.  Objection  to  the  action  of  the  court  in  overrul- 
ing a  demurrer  to  a  petition  is  waived  where  de- 
fendant answers  over,  and  goes  to  trial  upon  the 
meriu.— Buck  v.  Reed,  (Neb.)  8»4. 

Answer. 

8.  A  denial  of  any  knowledge  or  information 
suiBcient  to  form  a  belief  makes  an  issue  while  it 
remains  in  the  answer,  even  though,  because  the 
matter  is  of  record,  easily  accessible  to  the  party, 
it  might  be  struck  out  as  sham  upon  motion. — 
Smalley  v.  Isaacson,  (Minn.)  862. 

Confession  and  avoidance. 

9.  In  an  action  on  an  account  stated,  defendant* 
set  up  a  counter-claim  that  the  amount  claimed  to 
be  due  on  the  account  set  out  by  plaintiffs  was  for 
intoxicating  liquors  sold  to  defendants  by  plain- 
tiffs, who  were  wholesale  dealers  in  spirltaons 
liquors,  without  having  taken  out  a  license  for 
such  sales,  eta  Seld,  that  such  answer  amounted 
to  a  plea  of  confession  and  avoidance,  and  rendered 
proof  of  their  account,  or  of  the  statement  thereof 
by  plaintiffs  unnecessary.— Gillen  v.  Riley,  (Neb.) 

Motion  to  make  more  definite. 

10.  The  overruling  of  a  motion  to  make  a  com- 
plaint more  speciflo  and  certain  will  not  be  con- 
sidered where  the  motion  does  not  speolflcaily 
point  out  the  alleged  defects.- Fischer  r.  Coons, 
(Neb.)  417. 

Beply. 

II.  Aoomplaintaltegedthatacertainassignment 
of  a  note  and  iiortgage  was  without  consideration, 
and  for  the  purpose  of  collection.  The  answer  al- 
leged that  it  was  upon  a  sale  for  a  valuable  consid- 
eration. Held,  that  the  allegation  in  the  answer 
was  not  new  matter  requiring  a  reply. — Eugel  v. 
Bugbee,  (Minn.)  351. 

12.  Under  the  Iowa  practice,  a  reply  does  not 
necessarily  admit  the  averments  of  the  answer 
which  it  does  not  deny,  nor  waive  the  denial  made 
by  implication  of  law.— Stanbrough  v.  Daniels, 
(fowa,)  448. 

Verification. 

13.  Where,  on  appeal  Inr  plaintiff  from  a  Judg- 
ment allowing  him  part  of  the  aooount  sued  for.  It 
appears  that  tlie  petition  had  an  a&ldavit  annexed 
which  tiad  )>een  dulv  made  by  plaintiff,  whose  sig- 
nature thereto  has  been  erased,  and  it  further  ap- 
pears that  the  trial  court  and  parties  treated  the 


petition  as  verified,  judgment  being  rendered  with- 
out objection  for  the  part  of  the  oUim  undisputed, 
without  proof,  as  may  bq  done  in  actions  on  open 
acodunta  when  the  petition  is  verified,  under  Laws 
1876,  o.  88,  the  supreme  court  will  regard  the  peti- 
tion as  verified. — Garrett  v.  Polk  County,  (Iowa,) 
618. 

Amendment. 

14.  In  an  action  to  recover  moneys  due  on  a  con- 
tract, wliere  plaintiff  admits  in  bis  complaibt  that 
a  certain  sum  has  been  paid  bv  defendant,  but  it 
appears  from  the  testimony  of  both  parties  that 
the  sum  so  paid  was  less  than  the  sum  named  in 
the  complaint,  the  complaint  may  be  amended  to 
conform  to  the  evidence,  as  authorized  by  Rev.  St. 
Wis.  i  2830.— Charnley  v.  Honlg,  (Wis.)  230. 

Pleading  and  proof. 

15.  A  notice  and  petition  which  designates  the 
defendant  as  "Luckenbough,  assignee  of  "a  cer- 
tain person,  is  sufficient,  toough  such  assignee's 
real  name  is  "LuckenbaoD. "— Schee  v.  La  Grange, 

(lowioeie. 

16.  Plaintiff  in  nstumpnU  alleged  tliat  defend- 
ant executed  to  him  a  lease  of  certain  premises,  to 
\te  used  as  a  restaurant,  in  consideration  whereof 
plaintiff  agi-eed  to  fit  the  premises  for  use,  and  to 
furnish  defendant  with  certain  lunches  when  de- 
sired. Plaintiff  alleged  performance  on  his  part, 
but  that  through  defendant's  failure  to  pay  rent  to 
the  landlord  paramount  they  were  evicted,  where- 
by plaintiff  was  damaged.  He  offered  in  evidence 
a  written  lease,  from  which  it  appeared  that,  in  ad- 
dition to  the  agreement  to  fit  up  the  building  and 
furnish  the  lunches  mentioned  In  the  declaration 
as  the  consideration  for  the  lease,  plaintiff  was 
bound  to  pay  half  the  expense  of  fitting  up  club- 
rooms  for  their  ioint  use,  and  to  sell  do  liquors  or 
cigars  himself,  out  to  purchase  such  as  he  needed 
from  defendant.  HeCi,  that  by  reason  of  the 
omission  to  state  the  whole  consideration,  which 
consisted  of  executory  promises,  necessary  to  be 
alleged  with  accuracy,  there  was  a  variance  be- 
tween the  declaration  and  the  lease,  rendering  the 
latter  iDadmlssible.—BromIey  V.  Qolt,  (Mich.)  SlU. 

17.  A  olalm  by  a  defen^nt  that  there  was  a  fa- 
tal variance  between  the  pleadings  and  the  proof 
will  not  be  considered  where  the  point  was  not 
made  in  the  trial  court,  and  It  appears  that  on  the 
trial  defendant  admitted  that  ii  plaintiff  proved 
the  alleged  contract  he  would  be  entitled  to  recov- 
er.— CummiiM[s  v.  Petscli,  (Minn.)  789. 

18.  PlaintilTs  declaration  alleged  a  contract  to 
deliver  1,000  tons  of  asplialtum,  500  tons  before 
January.  1883,  and  the  remainder  before  July, 
18SS,  and  a  cargo  of  100  to  200  tons  as  soon  as  it 
could  be  mined  and  transported,  and  alleged  a  de- 
livery of  80  tons  in  December,  1882,  and  payment 
therefor,  and  an  offer  to  deliver  200  tons  in  Febru- 
ary, 1888,  and  defendant's  refusal  to  abcept  the 
same,  and  their  waiver  of  further  tender.  HeUl 
not  to  be  sustained  by  evidence  that  plaintiff  of- 
fered to  deliver  the  first  cargo,  or  200  tons  thereof, 
forthwith,  and  deliver  500  of  the  1,000  tons  before 
January,  1888,  and  the  remainder  before  July,  1883 ; 
that  defendants  wrote  February  14, 1882,  stating 
that  the  1,000  tons  were  a  supply  for  two  years,  aud 
tliat  they  desired  one  cargo  at  once,  or  as  soon  as 
it  could  be  sent,— a  cargo  of  2U0  tons  July  1st,  and 
the  balance  of  the  5U0  tons  about  November,  and 
"the  second  GOO  tons  tobedalivered  about  the  same 
way  during  1888;"  and  plaintiff  replied  that  he 
thought  they  understood  each  other,  and  had  tele- 
graphed to  hasten  shipment.— Haldeman  ▼.  Barry, 
(Hioh.)  57. 

19.  In  an  action  to  recover  the  value  of  goods  al- 
leged to  have  been  sold  by  plaintiff  to  defeudaut, 
where  there  is  onlv  proof  of  a  sale  by  plaintiff  to  a 
third  party,  and  of  a  subsequent  contract  between 
such  third  party  and  defendant,  whereby  the  latter 
agreed  to  par  to  plaintiff  the  original  price  of  the 
goods  sold,  the  variance  is  fataL— Benson  r.  Dean, 


(Minn.)  207. 


FLEDGE. 


Bights  and  duties  of  pledgee. 

1.  The  pledgeor  cannot  make  it  the  duty  of  the 
pledgee  to  sell  within  a  specified  time,  merely  by 
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directing  or  requesting  him  »o  to  do.— Cooper  r. 
SimpMll,  (Minn.)  601. 

i.  Loss  or  d^reoiktton  in  T»lne  of  tfas  thing 
pledged,  througa  negligence  of  the  pledgee,  'does 
not  operate  to  extingauib,  pro  tunto,  the  debt  se- 
cured.— Id. 

8.  In  the  absence  of  express  stipulation,  the  dnt;^ 
of  the  pledgee  is  to  exercise  ordinary  cm«,  and  iie 
is  liable  only  for  neglect  of  suoh  care.— Id. 

Sale  by  i>ledgee. 

4.  A  merely  colorable  and  pretended  sale  of 
pledged  property  by  the  pledgee  after  default  does 
not  lufect  the  rights  of  the  pledgeoras  against  one 
not  standing  In  the  position  oir  a  bona  flde  pnr- 
ebaser.— Iforton  r.  Baxter,  (Minn.)  ses. 

Tender. 

5.  A  sufBcient  tender  of  payment  of  a  debt,  al- 
though made  after  mstnriiy,  the  same  being  re- 
fused-without  good  reason,  discharges  the  lien  of 
the  creditor  upon  property  held  in  pledge  as  secu- 
rity for  the  debt— Jd. 

6.  A  tender  having  been  refused  without  snfS- 
cient  reason,  the  pledgee  loses  bis  right  to  retain 
the  pledge  as  against  another  creaitor  of  the 
pledgeor  who  has,  subsequent  to  the  making  of 
the  pledge,  acquired  rights  in  tbe  property,  al- 
though the  pledgeor  did  not  keep  bis  tender  good. 

Police. 

Jurisdiction  of  judge,  see  Constitutional  Law,  11. 
BegulatioDS,  see  Slunlclpal  Corporatlona,  1-A. 

FOOB,  AND  FOOB-LAWS. 

Bringing  pauper  Into  county. 

1.  How.  St.  Mich.  1 1759,  gives  the  superintend- 
ents of  the  poor  charge  of  all  tbe  poor  who  may 
be  in  their  county,  requires  them  to  cause  the  poor 
to  be  maintained,  and  authorizes  them  to  call  on 
the  county  treasurer  for  the  necessary  expenses. 
Section  ifSS  makes  them  a  corporation,  with  pow- 
er to  sue  and  be  sued.  iSectlon  1770  provides  that 
the  superintendents  of  the  poor  of  a  county  from 
which  a  pauper  has  been  improperly  removed  to 
anothfir  county,  with  intent  to  charge  wrongfully 
the  liability  for  support,  may  be  sued  by  the  su- 
porintendeuts  of  the  latter  county  for  such  sup- 
port. Section  1776  prescribes  a  penalty  for  bring- 
ing an  indigent  person  from  without  the  state  into 
a  county  wTtta  intent  to  make  the  county  chargea- 
ble with  tbe  support,  and  requires  tbe  person 
bringing  in  the  pauper  to  remove  him  from  the 
state  or  support  nim.  Section  1777  provides  that 
ono  convicted  under  section  1776  may  be  required, 
if  he  fail  to  remove  the  pauper,  to  give  security  to 
pay  all  expenses  which  may  be  or  have  been  In- 
curred in  the  support  of  the  pauper.  Held,  that 
one  who  brings  a  pauper  from  another  state  into  a 
county  with  intent  to  make  the  county  chargeable 
with  the  support,  but  who  has  not  been  convicted 
under  sectiou  1776,  and  who  has  thus  far  support- 
ed the  pauper,  is  not  liable,  In  an  action  by  the  su- 
perintendents, for  the  prospective  support  of  the 
pauper,  though  he  fails  to  ibdemnify  the  county 
for  such  support.— Superintendents  of  the  Poor  v. 
Nelson,  (Mich.)  797. 

2.  The  superintendents  of  the  poor  are  proper 
parties  to  bring  tbe  action,  as  they  have  complete 
control  over  the  matter,  and  as  the  sums  recov- 
ered are  required  to  be  paid  into  the  county  treas- 
ury, and  credited  to  the  poor-fund.— Id. 

8.  The  direction  of  a  court  of  the  state  from 
which  the  pauper  was  brought,  that  defendant 
brine  the  pauper  into  tbe  state  and  county  to 
which  be  brought  him,  is  no  legal  justification  for 
defendant's  so  doing.— Id. 

i.  In  the  absence  of  an  admission  that  the  per- 
son brought  over  is  a  pauper,  an  adjudication  of 
that  fact  is  a  prerequisite  to  the  action  for  such 
person's  support. — Id. 

Settlement. 

5.  Under  Sp.  Laws  Minn.  18ST,  c.  00,  declaring 
tbe  support  of  the  poor  in  villages  in  Wright  coun- 
ty a  vUU^fe  charge,  and  making  the  provisions  of 


chapter  215,  Sp.  Laws  1S7S,  applicable  to  villages, 
the  suipport  of  ezistiiix  pavtpais  devolved  upon  the 
village  ID  which  they  bad  a  legal  reeidenoe  or  set- 
tlement at  tlM  time  of  the  passage  of  the  act.^ 
Weilooine  v  Tom  of  MkiBtscaUo,  (Minn.)  93a 

6.  Every  person  at  that  time  receiving  aid  from 
a  town,  and  being  maintained  elsewhere  than  la 
the  place  of  his  actual  reeidenoe  at  the  time  of  to- 
ooming  a  pauper,  is  to  be  deemed  to  have  a  legal 
settlement  in  the  village  In  which  be  actually  !»• 
sided  when  first  maldng  appUoatioii  for  pabUe 
support.— Id. 

POBBOBSiOIL. 

See,  also,  Tregpai",  2. 
Change  of,  see  Sale,  2, 8. 

Post-Offlce. 

Larceny  of  registered  letter  from  hotel,  UabJlity  of 
bailee  to  iaUer  oarrier,  aee  Bailment. 

FEACnCE  nT  CIVIIi  CASES. 

See,  also,  ylpiasal;  Attadhanent;  Certiomri;  Entr 
inent  DnmuUt;  BrntUv;  Exceptimu,  Bill  ftf; 
Juigment;  Jury:  New  Trial;  Parties;  Plead- 
infi;  QuleUng  Tttle;  Trial;  Venue  in  Ctett 
Cases;  Writs. 

Stipulation  to  allow  deposition  taken  in  another 
action,  see  Deposition,  8-10. 

CismuumL 

1.  Under  Code  -Iowa,  |  3844,  providiag  that  an 
action  may  be  dismissed  by  plaintiff  before  final 
submission  to  the  oourt  or  jury,  one  of  two  or  more 

Elaintiffs  in  partition  may  dismiss  the  action  as  to 
erself  on  the  ground  that  she  has  sold  her  inter- 
est, and  tbe  fact  that  there  are  other  plaintiffs  in 
the  suit  is  Immaterial,  as  the  plaintiff  dismissing 
the  suit  may  be  made  a  party,  if  necessary,  under 
sections  2547  sod  2551,  which  provide  for  bringing 
in  necessary  parties. — Ooheltrae  v.  HiU,  (Iowa,) 
52& 

Payment  of  costs. 

2.  Under  Rev.  St.  Wis.  {  2831,  providing  that 
the  time  within  which  a  proceeding  In  an  action 
may  be  taken  may  be  enlarged  after  the  time  lim- 
ited by  or  in  "pursuance  of  thestatate,  or  by  any 
order  of  oourt,  has  expired, "  the  time  for  the  pay- 
ment of  costs  ordered  to  be  paid  on  setting  aside  a 
verdict  may  be  so  extended,  alttaongh  uie  time 
sought  to  be  enlarged  is  fixed  by  a  mle  of  the  cir- 
cuit court;  the  rules  of  suoh  court  being  made  "ia 
pursuance  of  the  statnte. "  —  Smith  v.  Q-rovsr, 
(Wis.)  113. 

Preference. 

See  Assignment  for  Benefit  of  Creditors,  6, 0, 
By  insolvent,  see  IntotoeKcy. 

'  Prejudice. 

Of  judge,  see  riMii«  in  OMl  CoMt,  6, 1. 

Fresbyteriaji  Chturch. 

Salary  of  pastor,  see  ReHglouM  SoeteUe*. 

FresumptionB. 

See  Evldenoe,t. 

Of  existence  of  affidavit,  see  Attachment,  4. 

Review  on  appeal,  see  Appeai,  38-42. 

FRINCIPAIi  AND  AGENT. 

Extension  of  time  by  creditor's  agent,  see  tfairo- 

tidble  Instruments,  12. 
Insurance  agents,  see  Ineurance,  15. 

Proof  of  agency. 

1,  M.  and  I.  were  brothers,  aasotdated  together 
in  business,  and  aooustomed  to  act  for  each  other, 
though  not  ostensibly  partners.  '  M.  had  executed 
a  mortgage,  the  interest  on  which  was  past  due 
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The  mortgagee  talked  with  L  in  relation  to  (^Tinff 
another  mongaf^  to  secnre  such  interest,  and  I. 
afterwards  discussed  the  same  subject  with  M., 
and  uild  of  his  interview  with  the  mortgagee.  A 
luorti^age  ou  other  property  of  M.  was  subseciuctit- 
Iv  siven  for  the  amount  of  Interest  due  on  the  &rst 
mortgage,  signed  by  both  M.  and  I.,  and  sent  by 
the  latter  U>  the  mortgagee  with  a  letter,  direct- 
ing him  to  indorse  the  amount  of  the  new  mort- 
gage on  the  old  as  a  payment  of  interest.  This 
was  done.  Held,  that  I.  was  K.'s  agent,  and  his 
acts  and  admissions  in  the  letter  were  binding 
upon  M.— Blair  v.  Harris,  (Mich.)  790. 

Authority  of  agent. 

2.  S.  was  Indebted  to  plaintiffs  as  well  aa  to  de- 
fendants, and  he  transferred  acconnts,  notes,  etc., 
to  the  latter,  authorizing  them  to  collect  enough 
of  them  to  par  their  debt,  and  then  absconded. 
Plaintiff*  made  efforts  to  secure  their  debt  by  ne- 
gotiations with  C,  who,  the  evidence  tended  to 
show,  was  anthoriaed  to  act  for  S.  A  written 
agreement  was  entered  into,  signed  by  the  cashier 
of  defendants'  banking  Arm,  he  being  also  a  part- 
ner, by  which  defendants  bound  themselves  to  ap- 
ply the  residue  of  the  claims  to  plaintiffs'  debt, 
after  paying  their  own,  and  C.  consented  thereto. 
Having  collected  their  own  debt  out  of  the  claims, 
defendants  redelivered  the  balance  of  the  claims 
to  8.  Held,  that  the  evidence  tended  to  show  that 
the  cashier  had  authority  to  bind  the  bank  by  the 
agreement  mentioned,  and  that  the  question  of  de- 
fendant's liability  for  plaintiffs'  debt  should  have 
been  submitted  to  the  jury. — Shaw  v.  Oilmore, 
(Uich.)  1083. 

8.  In  an  action  tor  the  price  of  goods  sold  and 
delivered  to  N.,  who,  as  plaintiff  claimed,  bought 
them  as  defendants'  agent,  orders  for  goods  drawn 
by  N.  at  about  the  same  time,  on  third  persons,  in 
which  he  purported  to  act  as  defendants'  agent, 
but  which  were  not  shown  to  have  been  recogniaed 
in  any  way  by  them,  are  not  admissible  as  proof 
of  the  agency.— Ironwood  Store  Co.  v.  Harrison, 
(Mich.)  .'■08. 

4.  Evidence  that.  In  certain  suits  between  third 
persons,  N.  testified  that  he  was  "walking  boss" 
for  defendants  (railroad  contractors)  was  inadmis- 
sible to  prove  the  agency. — Id. 

a.  A  general  agent  has  no  authority  to  ratify  the 
act  of  a  stranger,  unless  the  power  of  appointing 
•gents  has  been  delegated  to  him;  nor  can  he  es 
top  the  principal  from  denying  liability  by  prom- 
ising to  pay  for  goods  bought  by  the  stranger,  If 
the  Tatter  would  O.  K.  the  account.— Id. 

6.  An  agent  Who  sells  goods  subject  to  the  ap- 
proval of  his  principal  is  not  thereby  a  general 
agent,  and  proof  of  what  such  agent  aaid  or  did  in 
relation  to  the  goods  after  the  order  haa  been  filled 
is  not  admissible  against  his  principal  without 
proof  of  bis  authority  to  bind  his  principal  in  that 
manner.— Cleveland  Co-Op.  Stove  Co.  v.  Hovey, 
(Neb.)  707, 

Batlflcation. 

7.  In  an  action  on  promissory  notes,  defendant 
alleged  in  his  answer  that  the  time  of  payment  bad 
been  extended  by  an  agreement  between  him  and 
a  third  person  as  agent  of  plaintiff,  the  payee, 
"with  her  knowledge  and  consent."  Held,  that 
while  it  was  error,  under  the  pleadings,  to  submit 
to  the  jury  the  question  whether  plaintiff  had  rat- 
ified the  agreement  after  it  was  made,  such  error 
was  not  prejudicial  to  defendant,  where  there  was 
•ouie  evidence  of  ratiflcatioii.  —  Uiller  v.  Root, 
(Iowa,)  502. 

Liability  of  agent  to  principaL 

b.  A  petition  alleging  that  defendants  were  the 
agents  of  plaintiff  to  ship  certain  goods;  that  it 
was  their  duty  to  ship  in  the  name  of  plaintiff  to  a 
commission  merchant  for  immediate  sale,  but  that 
they  made  the  shipment  in  their  own  name,  not 
for  immediate  sale, but  to  bo  stored,  and  concealed 
such  action  from  the  plaintiff  for  the  period  of  14 
mouths, — states  a  cause  of  action.— Buck  v.  Reed, 
(Neb.)  89*. 

9.  Plaintiffs,  the  principals,  were  defeated  in  on 
lu-tion  on  a  oontract  for  sale  of  machinery  made  in 
their  behalf  by  defendant  as  their  agent,  on  the 


ground  of  his  alleged  fraud  in  procuring  the  con- 
tract, such  contract  appearing  on  its  face  to  be  in 
conformity  with  plaintiffs  instructions.  Held  that, 
if  the  allegations  of  fraud  are  true,  such  contract 
also  operated  as  a  fraud  on  the  plaintiffs,  and  ren- 
dered defendant  liable  to  them  for  the  costs  and 
damages  sustained  in  consequence  thereof.  In  an 
action  therefor  against  defendant,  the  latter  not 
being  a  party  to  the  former  salt,  the  allegations  of 
fraud  must  be  established  by  plaintiffs,  as  woll  as 
the  fact  that  the  issue  thereon  was  litigated  and 
determined  in  the  former  suit,  and  that  the  judg- 
ment record  therein  was  only  eviUenee,  as  against 
defendant,  of  the  fact  of  the  recovery,  and  the 
amount  thereof,  and  the  issues  raised  by  the  plead- 
ings in  that  action.— Nichols,  IShcpara  &  Co.  v. 
Wadsworth,  (Minn.)  Ml. 

10.  In  a  contract  of  agency  for  tho  sale  of  ma- 
chinery, It  was  stipulated  by  the  agent  that  he 
would  not  deliver  possession  to  any  purchaser  or 
other  persou,  or  permit  the  use  of  any  machinery 
intrusted  to  him  until  the  same  was  paid  for  in  caan 
or  notes,  and  in  case  he  did  so  that  ne  would  be  re- 
sponsible for  the  payment  of  the  price.  Held,  that 
on  a  breach  of  such  oontract  by  the  agent  a  cause  of 
actiou  arose  in  the  principals'  favor  for  the  contract 
price  of  machinery  so  delivered,  and,  on  payment 
therefor  to  the  prinoipals  by  the  agent,  might  be 
subrogated  to  the  rignu  of  the  prmclpaia  in  re- 
spect to  suoh  machinery. — Id. 

Bight  to  terminate  agency. 

11.  A  contract  by  which  plaintiff,  aa  agent,  was 
to  sell  windmills  for  defendant,  provided4nat  when 
plaintiff  should  have  "collected  for  all  of  the  goods 
as  above,  and  the  aforesaid  notes  sliall  be  paid 
for  each  year's  business, "  then  defendant  would 
pay  plaintiff  a  certain  amount  for  each  mill  "sold 
that  year. "  Afterwards  it  was  agi-eed  that  the 
business  shonld  "be  continued"  under  the  previous 
contract,  and  that  the  parties  should  check  np  ac- 
counts during  the  month  of  January  of  each  year, 
and  as  much  oftener  as  they  might  deslr«  during 
the  continuance  of  the  business  under  said  contract. 
Held,  that  either  party  had  the  right  to  terminate 
the  contract  at  anytime. — Hooverv.  Perkins  Wind- 
mill &  Axe  Co.,  (Minn.)  860. 

Action  by  agent. 

]&  Gteu,  St  Minn.  1878,  a  66,  i  38,  authorizes  the 
trustee  of  an  express  trust  to  sue  without  joining 
with  him  the  person  for  whose  benefit  the  action  is 
prosecuted;  and  provides  that  "a  person  with 
whom,  or  in  whose  name,  a  contract  is  made  for 
the  l>eneflt  of  another,  is  a  trustee  of  an  express 
trust  within  tlie  meaning  of  this  section. "  Held 
tliat,  where  a  contract  for  the  sale  of  land  is  taken 
by  an  agent  in  his  own  name  for  the  benefit  of  his 
principal,  the  agent  may  sue  in  his  own  name  for 
uon-performanoa.  —  Cremer  v.  Wimmer,  (Minn.) 
467. 

PRINCIPAL  AND  SUBBTY. 

See,  also,  Ormrnnty,  1-4. 

Discharge  of  surety,  see  Bail. 

Liability  of  sureties  on  attachment  bond  see  At- 

tuctnrnnit,  6. 

on  notarial  bond,  see  Notary  Pvblte. 

on  sheriff's  bond,  see   Sneriffg  and    Con- 

$UtbU8, 6-7. 

Action  against  surety. 

The  bond  of  a  notary  public  being  In  the  usual 
form  to  pay  to  the  people  the  sum  of  f  1,000,  to  which 
the  parties  were  jointly  and  severally  bound  on 
violation  of  official  duty  by  the  notary  public,  it  is 
not  necessary  to  sue  the  principal  liefore  suing  the 
snretr ;  nor  is  it  necessary  to  join  him. — People  v. 
Butler,  (Mich.)  878. 

Privilege. 

Breach  of,  by  service  of  process,  see  Writs,  S, 

Privilege  Commanication. 

See  Liba  and  Slander,  1,  S;  WiUiest,  4-8. 
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Probable  Cause. 

Bee  Attachment,  10-12;  Malicluut  froaeeutUnul- 

Probate. 

Conclusiveness,  see  WUl^  8-101 

Process. 

See  Writ*. 

Promissory  Notes. 

See  Negotiable  Imtrumeitia. 

Provocation. 

See  ABsaiilt  and  Batteru,  L 

Public  Improvements. 

See  Mu7iMpal  CorporatUmt,  W-SB. 

PUBUC  LANDS. 

Homestead  entries. 

1.  A  person  making  an  entty  tinder  the  home- 
stead laws  of  the  United  States  may  execute  a 
valid  mortgage  upon  land  so  entered,  prior  to  sub- 
mitting final  proof  and  i-eceiving  the  final  certifi- 
cate; Rev.  St.  U.  8.  {  2296,  prescribing  that  no 
lands  acquired  under  the  homestead  act  shall  be- 
came llabte  for  debts  contracted  prior  to  the  issu- 
ing of  the  patent,  not  applying  to  such  a  case.— 
Lang  V.  Morcy,  (Uinn.)  88. 

Swamp  lands. 

2.  Act  Cong.  Sept.  28,  1850,  granting  swamp 
lands  to  the  state  of  Iowa  in  aid  of  railroads,  being 
a  grant  in  pitesenU,  where  -the  evidence  justifies 
the  presumption  that  the  lists  of  swamp  lands  in- 
cluding the  tract  in  question  were  duly  forwarded 
to  the  general  land-office  before  the  year  1860,  the 
failure  of  the  proper  officers  to  act  on  the  lists  will 
not  prevent  a  person  clalmlog  under  the  state 
from  maintaining  an  action  in  the  state  courts  for 
such  land. — Snell  v.  Dubuque  &  8.  C.  R.  Co., 
(Iowa,)  588. 

3.  Iowa  Revision  I860,  {  813,  which  toolc  effect 
Julv  4,  1860,  created  a  board  of  supervisors  for 
each  county,  with  authority  to  manage  the  prop- 
erty and  business  of  the  county  in  all  cases  where 
there  was  no  other  provision.  Sections  828,  824, 
provided  that  the  act  should  not  affect  the  county 
courts  until  the  first  meeting  of  the  supervisors  in 
1861.  Chapter  8  of  the  Laws  of  1861  gave  the 
board  of  supervisors  control  of  the  swamp  lands, 
and  legalized  their  acts  in  relation  thereto.  Eight- 
eenth Gen.  Assem.  c.  180,  recites  that  conveyances 
of  swamp  lands  were  required  to  be  executed  by  the 
county  courts,  and  legalized  conveyances  so  mode. 
Held,  that  the  county  courts  had  authority  in  De- 
cern lier,  1860,  to  execute  conveyances  of  swamp 
li>nds. — Id. 

4.  A  proceeding  instituted  to  contest  the  right 
of  the  state  to  land  claimed  by  it  under  the  swamp- 
land grant  act  of  18.50  is  not  conclusive  as  to  the 
rights  of  a  grantee  of  the  state  who  was  not  a 
party  to  the  proceeding,  and  was  not  served  with 
notice  of  his  right  to  appeal,  as  required  by  the 
commissioner  of  the  general  land-office. — Id. 

6.  It  cannot  be  objected  that  the  Indian  title  was 
not  extinguished  until  after  the  grant  to  the  state, 
as  the  Indians  bad  only  the  right  of  possession, 
subject  to  which  the  state  took  the  land.— Id. 

Grants  in  aid  of  railroads. 

6.  The  certificate  of  the  secretary  of  the  interior 
provided  by  section  3  of  the  act  of  congress  of  July 
13,  1866,  entitled  "An  act  relating  to  lands  granted 
to  the  state  of  Minnesota,  to  aid  in  constructing 
railroads,"certifying  to  the  state  the  lands  granted 
to  it  by  the  congressional  land-grant  act  of  March 
3.  1S57,  and  by  the  act  of  congress  of  March  3, 1866, 
entitled  "An  act  extending  tlie  time  for  the  com- 
pletion of  certain  laud-grant  railroads  in  the  slates 
of  Minnesota  and  Iowa,  and  for  other  purposes," 
has  the  force  and  effect  of  a  patent,  and  its  effect 


in  passing  the  title  to  p<irticu1ar  lands  cannot  he 
questioned  by  one  not  interested. — Minnesota  Land 
&  Investment  Co.  ▼.  Uavis,  (Minn.)  289. 

School  lands. 

7.  In  an  action  for  the  breach  of  •  contract  to 
take  back  certain  school-land  leases  purchased  by 
plaintiff  from  defendant,  and  repav  the  purchase 
price  therefor  In  case  the  land  should  not  prove  to 
be  of  the  qnality  as  represented,  the  fact  that  at 
the  time  that  plaintiff  offered  to  reassign  the  leasee 
to  the  defenl  ant,  and  demanded  the  performance 
of  the  contract,  there  was  rent  or  interest  past  due 
on  the  said  leases,  for  which  they  might  have  been 
declared  forfeited  by  the  state  board  of  education- 
al lands  and  funds,  constituted  no  defense  to  the 
action.— Hoxie  v.  Ilams,  (Meb.)  71L 

Public  Policy. 

See  Co»itractt,  2. 

Illegal  agreement  with  city  treasurer,  see  Bondt. 

Punitive  Damages. 

See  XAbel  ami  Slander,  16-18. 

QUIETINO  TITLB. 

See,  also,  Tnxntirm,  44-46. 

Removal  of  tax-title,  plaintiff  must  pay  taxes,  see 
Taxation,  49,  50. 

Who  may  sue. 

1.  A  party  who  has  been  in  the  actual  open,  no- 
torious, exL-lusive,  adverse  possession  of  real  es- 
tate for  10  years,  the  statutory  period,  thereby  ac- 
quires an  absolute  title  to  sncli  real  estate,  and 
may  maintain  an  action  to  have  certain  deeds 
which  are  clouds  upon  the  title  set  aside  and  de- 
clared void,  and  quiet  his  possession  in  the  prem- 
ises.—Tourtelotte  ▼.  Peorce,  (Neb.)  915. 

Pleading. 

2.  The  failure  to  allege  in  the  petition  that  the 
plaintiff  bad  been  in  the  exclusive  adverse  posses- 
sion of  the  premises  for  10  years,  and  of  the  court 
to  find  that  fact  in  the  decree,  is  not  a  material  er- 
ror after  judgment,  where  the  proof  shows  the 
possession  to  have  been  of  that  character. — Id, 

5.  In  a  suit  to  set  aside  clouds  on  title,  a  prayer 
for  recoveiy  of  possession  may  be  treated  as  a 
prayer  for  full  relief,  and  thus  the  objection  thata 
cause  of  action  quia  timet  and  one  la  cijectment 
cannot  be  joined  be  avoided. — Two  Rivers  ManuTg 
Ca  V.  Beyer,  (Wis.)  233. 

Answer. 

4.  On  the  trial  of  an  adverse  olalm,  •  general  de- 
nial in  the  answer  of  all  theallegatiODS  of  the  com- 
plaint, "except  that  which  is  hereinafter  admitted, 
specifically  denied,  or  qualified, "  puts  in  issue  an 
allegation  of  title  in  the  plaintiff,  the  speelflo  aver- 
ments of  the  answer  being  that  defendant  is  in 
actual  possession  of  the  premises,  and  is  the  owner 
thereof.— Jelllson  v.  Halloran,  (Minn.)  392. 

6.  In  such  case  whether  the  answer  sufficiently 
pleaded  title  In  the  defendant  or  not,  it  was  error 
to  allow  judgment  for  the  plaintiff  upon  the  j^ead- 
ings.— Id. 

Svldence. 

6.  In  an  equitable  action,  involving  title  to  land, 
where  both  parties  claim  under  the  same  person, 
and  an  abstract  of  title  exhibited  with  the  petition 
shows  a  regular  chain  of  title  from  the  government 
through  such  person  to  plaintiff,  and,  by  the  an- 
swer, or  oral  evidence  introduced  without  objec- 
tion, it  is  either  admitted  or  plriinly  shown  that 
plaintiff  holds  by  a  regular  chain  of  conveyances, 
uud  throughout  the  trial  it  is  conceded  that  the 
conveyances  were  made  as  shown  in  the  abstract 
of  title,  it  is  immaterial  whether  the  deeds  in  plain- 
tiff's chain  of  title  are  formally  introduced  in  evi- 
dence or  not.— Cassidy  v.  Woodward,  (Iowa,)  819. 

Decree. 

7.  In  an  action  involving  tiUe  to  land,  by  the 
owner  of  the  legal  title  against  one  claiming  under 
a  void  judgment  and  execution  sale,  where  the  an- 
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swar,  in  the  nature  of  a  cross-bill,  alleires,  and  de- 
fendant ^ves  evidence  of,  payment  of  taxes,  and 
demands  that  her  title  be  quieted,  and  such  further 
relief  aa  may  be  adjudged  equitable,  she  is  entitled 
til  reimbursement  for  such  taxes  and  Interest,  and 
the  decree  should  declare  the  same  a  lien  on  the 
land.— Id. 

S.  In  an  action  todetermine  adverse  claims  under 
Gen.  St.  Minn.  1878,  c.  76,  J  2,  plaintiff  demanded, 
ntt  owner  In  fee-simple,  all  of  the  relief  permitted 
bv  the  statute.  The  answer  disclosed  the  right, 
title,  and  interest  defeudunt  had  or  pretended  to 
have,  and  the  court  mode  findings  of  fact  which 
would  have  justified  an  order  for  judgment  for  the 
full  relief  asked.  The  order — the  conclusion  of  law 
— was  that  plaintiff  "is  entitled  to  judgment  quiet- 
ing title  to  all  of  said  land  in  himself,  and  adjudg- 
ing that  the  said  defendant  has  no  estate  therein, " 
upon  which  judgment  was  entered  decreeing  tbat 
defendant  had  no  lien  on  the  lands  in  dispute. 
Held,  that  the  judgment  was  warranted  by  the 
coDclusion  of  law,  and  that  an  order  modifying  it 
was  erroneous.— Windom  ▼.  Wolverton,  (Ilinn.) 
SS6. 

Improvements. 

9.  Defendant  and  the  owner  of  a  lot  bad  an  un- 
derstanding that  a  contract  for  the  sale  of  the 
lot  to  defendant  would  be  completed,  and  defeud- 
atit  toolc  possession,  and  built  a  house.  The  lot 
was  afterwards  sold  by  the  owner  for  its  value 
alone,  regardless  of  the'  house,  and  waa  sold  by  the 
purcliaaer  to  plaintiff  for  less  than  the  amount  paid 
on  the  first  sale.  Both  plaintiff  and  its  grautor  bad 
full  knowledge  of  the  facts,  and  defendant  was 
still  residing  on  the  land. .  In  a  suit  to  quiet  title, 
held,  that  defendant  should  be  permitted  to  re- 
move the  bouse  within  a  reasonable  time. — Green 
Bay  Lumber  Co.  v.  Ireland,  (Iowa,)  461. 

10.  Equity  has  power  to  give  full  relief,  and  de- 
feudunl's  remedy  is  not  exclusively  under  the  law 
for  tbe  benefit  of  occupying  claimants.— Id. 

11.  The  provisions  of  the  "occupying  claimunts 
law,"  (Gen.  St.  Minn.  c.  75,  S§  15-24,)  by  which 
one,  who  goes  into  poasesslon  of  land  under  color 
of  title  in  good  faith,  has  a  lien  for  improvements 
made,  and  taxes  paid,  by  him  without  regard  to 
the  consent  of  the  real  owner,  apply  to  the  action 
for  partition.— Smaliey  v.  Isaacson,  (Minn.)  353. 

13.  A  tenant  for  life,  making  improvements  and 
paying  taxes  during  the  continuance  of  the  life- 
estate,  is  not  entitled  to  the  benefits  of  the  ocoupy- 
ing  claimants  law. — ^Id. 

QUO  WABRANTO. 

When  lies. 

1.  Quo  toarranto  is  the  proper  remedy  to  deter- 
mine the  legal  ezlstenoe  of  a  school-distriot,  and 
the  right  of  pu-tlcular  persons  to  exercise  the  of- 
fices of  moderator,  assessor,  and  director. — People 
V.  Uartland,  (Mich.)  687. 

2.  By  Code  Iowa,  §  821(1,  certiorari  lies  in  cases 
where  an  inferior  officer  exercising  judicial  func- 
tions is  alleged  to  have  exceeded  his  proper  juris- 
diction, or  is  otherwise  acting  illegally,  "when  in 
tbe  jQdgment  of  the  superior  court  there  la  no 
other  plain,  speedy,  and  adequate  remedy. "  Code, 
o.  6,  tit.  20,  is  designed  especially  to  "test  official 
and  corporate  rights. "  BecUou  8S45  provides  that 
a  civU  action  may  tie  brought  In  the  name  of  the 
state,  Inter  alia,  "against  any  person  acting  as  a 
corporation  within  this  state,  witboat  being  au- 
thorized by  law;"  also  "agaiost  any  corporation 
doing  or  omitting  acts  wnicb  amount  to  a  for- 
feiture «f  their  rights  and  privileges  as  a  corpora- 
tion, or  exercising  powers  not  conferred  by  law. " 
A  foreign  insnranoe  company,  having  received 
from  the  state  auditor  a  oertifiicate  under  the  pro- 
visions of  the  law  as  to  Insurance  companies,  was 
alleged  to  be  offending  against  the  laws  of  the 
state  by  making  more  than  one  kind  of  insurance. 
Held,  that  quo  warranto,  and  not  certiurarf,  was 
the  proper  manner  of  inquiring  into  such  charges. 
—State  V.  Fidelity  &  Casualty  Co.,  (Iowa,)  509. 

Parties. 

8.  Where  two  directors  of  a  scbool-district  are 
elected,  when  the  district  is  only  entitled  to  elect 


one,  and  an  action  In  the  nature  of  qwi  ir^irrnnto, 
under  Code  Iowa,  c.  0,  tit.  30,  is  brought  against 
them  as  individuals,  to  test  their  right  to  the  offi- 
ces, it  is  not  necessary  to  join  as  parties  the  dis- 
trict, its  inhabitants,  or  the  school  directors. — 
State  V.  Slmkins,  (Iowa,)  516. 

Penalty  for  usurpation. 

4.  Laws  Mich.  1886,  p.  76,  making  tbe  poor  com- 
mlBsioners  of  Detroit  ex  nfflcin  county  superin- 
tendents of  tbe  poor,  was  repealed  by  Laws  1887, 
p.  373,  so  that  a  commissioner,  appointed  In  1887, 
for  a  term  of  four  years,  was  guilty  of  usurpation 
by  assuming  to  act  as  a  county  superintendent. 
Afterwards  a  statute  was  passed,  (act  March  18, 
1880,)  and  given  Immediate  effect,  whereby  the 
poor  commissioners  of  Detroit  were  again  made 
members  of  the  board  of  county  superintendents. 
HiUl  that,  as  the<asurpation  was  merely  nominal, 
no  penalty  would  be  imposed. — Attorney  General 
V.  James,  (Mich.)  167. 

BAILROAD   COMPANIES. 

See,  also,  Carrier*;  Hf>r8c  and  Street  Railroaili. 
Contract  to  give  right  of  w^,  evidence,  see  Bate- 

mevts. 
County  aid  bond,  payment  In  tax  certificates,  see 

Cotnit2e«,  16. 
Fire  by  locomotives,  measure  of  damages,  see 

Damngen.  6. 
Grants  in  aid  of,  see  PiiMIc  Lantlt,  6. 
Liens  on  bridges  of,  see  MectuinUss'  Lieni,  8,  4k 
Obstructing  highway,  see  Highwayg,  16-18. 
Speed  of  trains,  see  Municipal  Corporationt,  I, 

Station  and  traffic  aooommodations. 

1.  Gen.  Laws  Minn.  1887,  c.  10,  i  3,  sub.  a,  en- 
titled "An  act  to  regulate  common  carriers,  create 
ing  the  railroad  and  warehouse  commission  of 
tbe  state  of  Minnesota,  and  defining  tbe  duties 
of  such  commission  In  relation  to  common  car- 
riers, "  and  providing  that  railroads  should  fur- 
nish proper  transfer  facilities  at  intersections,  i» 
inconsistent  with  and  so  far  supersedes  section  1, 
c.  14,  Gen.  Laws  1887,  known  as  the  "Freedom  of 
Traflio  Act, "  relating  to  the  same  subject,  and  ap- 
proved by  the  governor  two  days  bcKTore  chapter 
14,  aa  to  operate  as  a  repeal  of  said  section.— State 
V.  St.  Paul,  M.  &  M.  Ky.  Co.,  (Minn.)  81. 

Bridges — Liens. 

2.  Under  Const  Wis.  art  11,  I  1,  the  legislature 
has  power  to  enact  laws  for  the  enforcement  of 
liens  for  labor  on  bridges  and  other  structures  of 
a  railroad  company,  though  part  and  parcel  of  Ita 
road,  and  essential  to  the  complete  operation 
thereof.— PurteU  ▼.  Chicago  Forge  &  Bolt  Co., 
(WU.)  266. 

Duty  to  fence. 

8.  Under  Gen.  St  Minn.  1878,  o.  84,  }  57.  provid- 
ing that  If  a  railroad  company  fails  to  fence  ita 
road  it  shall  be  liable  for  all  damages  sustained  by 
any  person  In  consequence  of  such  neglect,  a  rail- 
way company  is  liable  for  damages  to  an  abutting 
farm,  caused  by  a  failure  to  fence  its  road.  Fol- 
lowing Emmons  v.  Railway  Co.,  35  Minn.  503,  ^ 
N.  W.  Rep.  202.— Nelson  v.  Minneapolis  &  St  L. 
Ry.  Co.,  (Minn.)  788. 

4.  Tbe  measure  of  damages  in  such  a  case  is  tbe 
depreciation  in  the  rental  value  of  the  farm,  which 
means  the  value  of  Its  use  for  any  purpose  for 
which  it  is  adapted  In  the  hands  of  a  prudent  and 
discreet  farmer  upon  a  judicious  system  of  hus- 
bandry :  and  evidence  of  any  fact  tending  to  show 
how  and  to  what  extent  the  absence  of  a  railway 
fence  injuriously  affected  the  value  of  such  use  is 
competent — Id. 

6.  Tbe  issue  being  how  much  the  rental  value  of 
an  abutting  farm  is  diminished  by  reason  of  a  rail- 
way not  being  fenced,  an  expert  witness  may  be 
asked  either  what  would  be  the  difference  between 
the  rental  value  with  the  road  fenced  and  with  the 
road  unfenced,  or,  first,  what  the  rental  value 
would  be  with  the  road  fenced,  and  then  what  It 
would  be  with  it  unfenced. — Emmons  v.  Minnem»- 
oils  &  St  L.  Ry.  Co.,  (Minn.)  789. 
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Municipal  aid. 

6.  Aid  was  voted  hj  a  towDship  to  defeoduit 
■company,  December  30,  1S83,  payable  when    the 

first  fire  and  ten  miles  of  the  proposed  railroad 
should  be  built,  in  return  for  whluh  each  Lax- pay- 
er would  be  by  law  entitled  to  shares  of  the  com- 
pany's stock.  Before  any  track  was  laid,  on  liay 
6,  ISiH,  defendant,  agreed  with  another  company 
that  when  60  milea  at  its  road  was  completed  it 
won  Id  then  form  a  junction  with,  and  sell  all  its 
property  to,  the  lattor,  and  take  that  company's 
stock  in  payment.  No  provlalon  was  made  tor  the 
iasuanoe  to  the  tax-payers  of  stock  in  the  latter 
company.  December  18. 1886,  the  50  miles  of  road 
being  then  comitleted,  the  two  companies  agreed 
'  to  abrogate  the  contract  of  May  4,  ISiH,  and  by  a 
new  contract  their  roads  were  united,  and  the  two 
companies  consolidated;  defotdant's  property  be- 
ing in  faot  sold  to,  and  it*  existence  merged  in, 
that  of  the  other  company.  By  this  contract  it 
was  agreed  that  certificates  of  stock  of  the  pur- 
chasing company  should  be  issued  to  the  tax-pay- 
ers In  return  for  the  aid  voted  to  defendant. 
Code  Iowa,  i  1808,  provides  that  "where  any  rail- 
way company  ■  *  •  aball  have  made  oontracte 
tor  payments  to  it  upon  delivery  of  stock  in  such 
company,  and  shall  subsequent  to  such  contracts 
have  changed  their  corporate  name,  or  when  the 
real  ownership  of  the  property,  rights,  powers, 
•nd  franchises  have  passed  legally  or  equitably  In- 
to any  other  company,  no  SQch  contracts  shall  be 
enforced  in  law  or  equity  until  tender  or  deliv- 
ery of  Btook  in  such  last-named  corporation 
orcompeny."  £e{d,  that  this  section  em  braces  ob- 
llgationa  for  payment  of  taxes  voted  as  in  this 
case,  and  applies  to  a  voluntary  conveyance  such 
as  that  made  by  defendant,  and  that  the  transfer 
did  not  work  a  forfeiture  of  the  aid  tax  voted. 
Beversing,  on  rehearing,  86  N.  W.  Rep.  0SO. — Cam- 
tillon  V.  Uubnqae  &S.W.R.  Ca,  (Iowa,)  618. 

7.  Defendant's  articles  of  inoorporation  stated 
that  its  objects  are  to  construct,  operate,  and 
maintain  a  railroad  from  Dubuoue  in  a  westerly 
and  north-westeriy  direction,  in  Iowa.  Minnesota, 
and  Dalrota.,  to  a  junottoo  with  the  Northern  Pa- 
dfla  As  now  farmred,  its  line,  consisting  of  50 
miles  In  Iowa,  and  that  of  the  purchasing  com- 
pany, extend  from  Dubuque  to  St.  Paul,  Minn. 
It  was  not  shown  tliat  defendant's  reaching  Min- 

'  nesota,  Dakota,  and  the  Northern  Pacific  was  made 
a  condition  of  the  aid,  nor  that  the  road  may  not 
yet  be  so  constructed.  Held,  that  there  was  no 
such  departure  from  the  original  course  as  to  for- 
feit the  tax.— Id. 

8.  Defendant  having  expended  some  mone^  and 
time  in  the  construction  or  the  road  on  the  faith  of 
the  tax,  between  the  date  of  the  election  and  the 
date  of  the  act  repealing  the  law  under  which  it 
was  voted,  (act  April  8,  lti84,)  the  tax  is  saved 
from  the  operation  of  the  repealing  act.  Follow- 
ing Surges  V.  Mabln,  27  N.  W.  Bep.  '164.-Id. 

9.  The  tax  having  been  voted  in  1888,  the  assess- 
ment for  that  yeai-  was  properly  used  in  levying 
the  tax  in  September,  1884,  notwithstanding  the 
assessment  of  18S3  bad  already  been  used  in  levy- 
ing the  general  taxes  for  the  year  1SS3.  This  is 
authorized  by  the  statute  (Acts  2Uth  Qen.  Assem. 
e.  159,  i  3)  rrovidlug  that  the  supervisors  "shall, 
at  the  time  of  levying  the  ordinary  taxes  next 
following,  levy  such  taxes  as  are  voted,  •  •  • 
and  cause  the  same  to  be  placed  on  the  tax-lists  of 
the  proper  township,"  etc.,  "indicating  in  their 
order  thereupon  when  and  in  what  proportion  the 
same  are  to  be  collected;  •  *  •  acertifiedoopy 
of  which  order  shall  accompany  the  tax-lists. 
Said  taxes  shall  be  collected  at  the  time  or  times 
specified  in  said  order,  in  the  same  manner  *  *  * 
as  other  taxes,  or  as  may  be  stated  in  the  petition 
and  notices  for  the  election. "  Oraxoeb  and  Roth- 
rock,  JJ.,  dissenting. — Id. 

10.  A  proposition  made  to  a  county  by  a  railroad 
company  to  subscribe  to  Its  stock,  to  be  paid  for 
by  conveying  to  the  company  all  the  lands  which 
the  county  owned,  not  occupied  for  public  purposes 
when  the  proposition  should  be  accepted,  and  by 
transferring  to  the  company  aU  tax  certificates 
then  owned  by  the  county,  or  coming  into  its  pos- 

'  session  before  the  completion  of  the  road,  is  suffi- 


ciently certain  as  to  the  consideration  to  comply 
with  the  Wisconsin  statute,  though  no  tax  certifi- 
cates or  Innds  are  specifically  described. — Hall  ▼. 
Baker  {Wis  )  104 

11.  iaws  Wis.  1887,  o.  151,  providing  that  "all 
proceedings  on  the  part  of  O.  county,  heretofore 
had.  in  subscribing  and  paying  for  any  stock  of "  a 
desiirnated  railway  company,  "are  hereby  legal- 
ized and  declared  to  be  of  the  same  legal  force  and 
effect  as  though  the  law  governing  the  mode  and 
pror!edure"  in  snch  cases  "had  been  In  all  respects 
complied  with, "  cures  any  defects  in  such  pro- 
ceedings, though  it  was  enacted  after  the  com- 
menceincnt  of  a  suit  based  on  alleged  defects  in 
the  proceedings. — ^Id. 

Taxation. 

12.  A  railroad  company  set  apart  to  a  trustee  for 
the  holders  of  "  special  land  stock, "  for  the  payment 
of  dividends  theieon,  land  granted  under  an  act  of 
congress  to  the  road  to  aid  in  its  construction.  The 
land,  when  granted,  was  exempt  from  taxation. 
The  company  also  gave  a  power  of  attorney  to  sell 
such  land  for  the  purpose  of  paying  the  dividends. 
Held,  that  said  land  had  l)een  ''contracted  to  be 
sold,  conveyed,  or  leased,  by  said  company, "  and 
was  therefore  subject  to  taxation  under  Laws 
Minn.  1865,  e.  15,  {  6.— St.  Paul  «£  B.  C.  R.  Co.  v. 
Robinson,  (Minn.)  79;  Same  ▼.  Shanks,  (Minn.)  63. 

13.  Comp.  St.  Neb.  c.  77,  i  89,  provides  that  the 
officers  of  a  railroad  company  shall  list  and  return 
to  the  auditor  of  public  accounts  for  assessment 
the  property  of  the  company,  indndlng  the  road- 
bed, right  of  way,  and  supeiBtruetnres  thereon. 
depot  buildings  and  personal  properly  necessary 
for  the  construction,  repairs,  or  snccessfnl  opera- 
tion of  the  road,  btit  that  all  machine  and  repair- 
shops,  and  all  real  and  personal  property  outside 
of  said  right  of  way  and  depot  grounds  shall  be 
listed  with  the  local  assessor.  Held,  that  land  not 
used  as  a  part  of  the  road-bed  or  right  of  way, 
though  purchased  in  anticipation  that  some  time 
in  the  lutore  it  might  be  necessary  for  tracks, 
etc.,  should  be  assessed  by  the  local  assessor. — 
Red  Willow  County  v.  Chicago,  B.  &  Q.  R.  Co., 
(Neb.)  879. 

14.  A  round-house,  unless  used  as  a  reptdr-shop, 
so  as.  to  make  it  snch  shop  as  well  as  a  round- 
house, should  be  assessed  by  the  state  board,  and 
not  by  the  local  assessor. — ^Id. 

Aooidents  to  tralna. 

15.  Plaintiff,  a  civil  engineer  employed  In  auper- 
intonding  the  laying  of  tt«ck  on  defendant's  road, 
was  ordered  to  go  to  the  front  with  a  wrecking 
train,  to  assist  In  replacing  an  engine  which  had 
been  derailed.  On  the  way  the  train  on  which  he 
was  riding  was  derailed,  and  plaintiff  was  in- 
jured. It  appeared  that  tlie  ti«ck  at  the  place  of 
the  accident  waa  in  bad  condition,  being  laid  on 
wet,  soft  earth,  which  had  settled,  and  that  the 
condition  had  been  made  worse  by  a  atom  the 
nitrbt  before,  and  that  the  train  at  the  time  waa 
being  run  at  a  dao^rous  rate  of  speed.  HeM, 
that  evidence  that  similar  trains  had  been  run  at 
the  same  rate  of  speed  over  the  same  track  on  the 
same  day,  without  any  appearance  of  danger,  was 
properly  excluded. — Maloy  r.  Chicago  ie  N.  W.  Ry. 
Co.,  (Iowa,)  50a. 

16.  No  one  tastiited  that  the  speed  of  the  train 
was  too  great  to  be  safe,  but  it  appeared  that  the 
track  was  uneven ;  that  it  contained  short  curves 
caused  by  the  sliding  of  the  track;  that  in  places 
one  side  was  raised  on  nlanka,  while  the  other  was 
"  out  of  sight  in  the  mud ; "  that  the  cars  swayed  so 
that  plaintiff  went  to  the  end  of  the  oar  to  be 
ready  to  jump,  anticipating  an  accident;  and  that 
the  rear  orakaman  applied  the  bralcea,  without  or- 
ders, to  check  tlie  speed  of  the  train.  Held,  that 
the  jury  were  justified  in  finding  that  the  train 
was  being  negligently  run  at  a  dangerous  rate  of 
speed. — Id. 

17.  The  train  consisted  of  a  wrecking-car,  which 
was  next  to  the  engine,  and  an  old  way-ear,  fitted 
up  as  a  tool-oar,  next  to  the  wrecking-oar,  six  flat^ 
cars  loaded  with  rails,  etc,  and  at  the  rear  end  a 
box-cur  fitted  up  as  a  way-car.  The  tool-car  was 
mode  for  a  caboose,  with  platforms,  doors,  and 
seats,  and  had  in  it  articles  used  in    connection 
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with  tneoks,  and  was  fitted  up  to  aocoramodate  a 
wrecking  crew,  aotae  of  whom,  with  plaintiff,  were 
occupying  It  at  the  time  of  the  accident.  The  rear 
car  was  an  ordinary  way-car  or  caboose,  and  was 
used  in  transporting  employte,  supplies,  tools,  etc., 
and  was  being  so  used  at  the  time,  and,  so  far  as 
appeared,  was  no  better  adapted  for  the  u«e  of 
travelers  than  the  tool-car.  Meld,  that  it  could 
not  be  said  as  a  matter  of  law  that  plaintiff  was 
negligent  in  ridioe  in.  the  tool-oar,  nor  that  it  was 
more  dangerous  than  the  rear  car,  though  the  lat- 
ter was  not  derailed. — Id. 

18.  A  petition  charged  several  defendants  jointly 
with  operating  a  railroad  construction  train  in  a 
negligent  and  careless  manner  by  running  it  at  a 
high  rate  of  speed,  whereby  plaintiff  was  injured. 
Held,  that  a  motion  to  require  a  more  specific 
statement  by  showing  which  one  of  the  defendants 
was  opeiating  the  road,  if  either  one,  or,  if  all, 
whether  jointly  or  severally,  which  one  employed 
the  trainmen,  and  which  was  charged  with  the  al- 
leged negligence,  was  properly  overruled.— Chica- 
go, B.  A  Q.  R.  Ck).  V.  Clark,  (Neb.)  703. 

19.  In  an  action  for  Injuries  alleged  to  have  been 
received  from  negligently  running  a  train  at  a 
bigb  rate  of  speed,  any  person  of  sound  mind  and 
judgment,  who  baa  observed  trains  running,  or 
other  objects  in  motion,  and  who  has  seen  the  train 
at  ibe  tiioe  in  question,  is  a  competent  witness  as 
to  the  rata  of  speed,  the  jnry  being  the  judges  of 
th«  weight  of  his  testimony.— Id. 

20.  Evidence  tending  to  sliow  the  unsafe  condi- 
tion of  the  track  at  the  plaoe  where  the  accident 
occurred  was  admissible,  as  tending  to  prove  oeg- 
ligenoe  on  the  part  of  those  in  oharge  of  the  train. 

31.  An  instruction  that  it  Is  negligence  on  the 
part  of  those  in  charge  of  the  train  to  run  it  at  full 
speed  over  any  part  of  the  track  known  by  them 
to  be  frequented  by  cattle,  unless  that  part  of  the 
traok  is  Guarded,  is  error,  as  any  other  kind  of 
care  which  would  have  secured  safety  would  have 
been  sufBeiflnt;  and  the  question  of  negligence  was 
for  the  jury.— id. 

Aoddemts  at  orossings. 

2ii.  In  an  action  for  in  juries,  to  plaintiff,  a  boy,  it 
appearing  that  be  oould  haive  been  seen  by  the  en- 
gineer at  some  distance,  that  the  bell  was  rung, 
but  the  whistle  was  not  blown,  an  instruotion,  suB- 
stantially  as  follows,  was  correct:  If  the  injury 
could  have  been  prevented  by  the  blowing  of  the 
whistle,  and  the  engineer  had  time  to  sound  it  afV 
er  lie  saw  plaintiff  about  to  pase  in  front  of  the 
engine,  and  failed  to  do  so,  in  consequence  of 
which  plaintiff  was  injured  while  exercising  ordi- 
nary care,  plaintiff  could  recover.  But  if,  after 
the  engineer  saw  that  plaintiff  was  about  to  cross, 
he  was  patting  forth  other  exertions  to  save  plain- 
tiff, and  on  account  of  them  bad  not  time  to  have 
the  whistle  sounded,  his  failure  to  do  so  would  not 
constitute  negUgenoe.— Heddles  v.  Chicago  &  X. 
W.  Ry.  Co.,  (Wis.)  287. 

28.  in  view  of  the  foregoing  cliarge,  and  another 
tliat  every  reasonable  effort  to  stop  the  engine 
and  save  the  plaintiff  was  required^  an  explana- 
tion in  answer  to  a  question  of  a  juror,  that  the 
engineer  was  under  no  obligation  to  whistle  until 
he  saw,  or  by  the  exercise  of  reasonable  care  and 
watchfulness  could  have  seen,  that  a  person  was 
in  danger,  is  not  objectionable  as  imposing  the 
obligation  to  whistle  if  be  saw  that  a  person  was 
in  danger, — ^Id. 

24.  Ihe  court  Instructed  that  there  was  no  stat- 
ute or  ordinance  requiring  a  gate  or  flagman,  but 
if  the  evidence  showed  that  a  flagman  or  gate  was 
necessary  to  the  safety  of  travelers,  and  would 
have  prevented  the  injury,  then  the  failure  to 
maintain  them  "is  a  fact  tending  to  prove  negli- 
gence, and  from  which  yon  would  be  authorized  to 
liiid  negligence."  Held  error,  as  the  true  ques- 
tion was  wiiether,  in  view  of  suoh  failure,  the 
train  was  moved  with  prudence  or  negligence. — Id. 

'fl').  A  question  submitted  to  the  jury  as  to  whether 
the  engine  was  "being  run  at  a  greater  rate  of 
speed  than  6  miles  an  hour, "  any  greater  speed  be- 
ing  prohibited  by  statute,  is  not  objectionable  in 
form. — Id. 
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SO.  Defendant's  railroad  track  passed  along  the 
street  about  400  feet,  and  in  that  distance  it  crossed 
the  street  diagonally.  The  locomotive  stood  at  a 
point  on  the  track  so  as  to  leave  a  distance  of  16 
feet  between  the  locomotive  and  the  sidewalk. 
Plaintiff  was  taking  a  trunk  from  the  depot  to  a 
store  on  the  west  side  of  the  street,  with  his  team. 
To  reach  the  store  by  passing  the  locomotive  on  the 
east  would  necessitate  crossing  the  defendant's 
tracks.  Plaintiff  drove  past  on  the  west  side,  and 
while  pnssing  steam  was  discharged  from  the  loco- 
motive, frightening  the  team,  and  causing  the  in- 
jury. There  was  testimony  aa  to  whether  itwould 
not  have  been  safer  to  have  crossed  the  track. 
Held,  as  bearing  on  the  question  of  hi.?  contribu- 
tory negligence,  that  evidence  as  to  the  height  of 
the  track  above  the  ground  at  or  near  the  place  of 
the  accident  is  admissible. — Andrews  v.  JUason 
City  &  Ft.  D.  R.  Co.,  (Iowa,)  513. 

27.  It  appeared  that  the  engineer  left  the  engine 
on  the  street  with  the  fireman,  telling  him  to 
"watch  her, "  and  that  while  the  engineer  was  ab- 
sent about  five  minutes,  the  fireman  let  off  steam, 
and  caused  the  injury.  Held,  that  the  evidence 
warranted  an  instruction  that  if  the  fireman  was 
left  by  the  engineer  in  temporary  charge  of  the  en- 
gine, and  while  so  in  charge,  or  whilo  employed  in 
the  discharge  of  his  duties  as  fireman,  he  negli- 
gently let  off  steam,  and  caused  the  injury,  the 
company  was  liable,  though  the  engineer  testified 
that  ha  did  not  leave  the  fireman  "in  charge  of," 
but  to  "  watch, "  the  engine.— Id. 

28.  Plaintiff  alleged  tnat  he  was  injured  through 
bis  horses  being  frightened  by  the  discharge  of 
steam  from  defendant's  locomotive.  It  appeared 
thaX,  the  engineer  left  the  engine  in  charge  of  the 
fireman,  telling  him  to  "  watch  her,  "  and  Tn  his  ab- 
sence the  fireman  let  off  steam,  causing  the  injury. 
lire(d,  that  plaintiff  was  properly  permitted  to 
amend  his  petition  at  the  close  of  lus  testimony,  so 
as  to  oharge  that  the  act  of  discharging  the  steam 
was  the  act  of  the  "engineer  or  fireman, "  instead 
of  "the  engineer.  "—Id. 

89.  It  is  not  errc^  to  refuse  to  charge  that  "the 
fact  that  defendant  negligently  allowed  its  engine 
to  stand  upon  the  street  would  not  authorize  the 
plaintiff  to  make  the  attempt  to  pass  if  he  knew  or 
had  good  reason  to  believe  that  suoh  an  attempt 
would  be  accompanied  with  peril,"  where  the 
court  charges  that  "it  was  the  duty  of  plaintiff  in 
approaching  the  engine  to  have  exercised  that  de- 
gree of  care  and  prudence  for  his  safety  which  an 
ordinarily  prudent  man  would  have  exercised," 
and  that,  if  the  jury  believed  that  the  exercise  of 
such  care  would  have  avoided  the  injury,  they 
should  find  for  defendant. — Id. 

SU,  The  following  special  interrogatories  were 
submitted  to  the  jury:  "Did  plaintiff  know  before 
the  injury  that  his  team,  or  either,  of  them,  was 
afraid  of  the  cars  or  engine!"  "As  plaintiff  ap- 
proached the  engine,  was  his  team  or  either  of  tbe 
horses  frightened  at  the  engine!"  "Was  the  ac- 
tion of  the  team,  or  either  of  the  horses,  as  plaintiff 
approached  the  engine  with  the  intent  to  pass, 
such  as  warned  him  that  it  was  dangrerous  to  make 
the  attempt!"  Held,  that  failure  to  answer  these 
questions  was  no  ground  for  setting  aside  a  ver- 
dict for  plaintiff,  as  he  was  not  oUTged  to  prove 
any  of  the  facts  suggested. — Id. 

81,  Plaintiff,  while  driving  sooth  across  defend- 
ant's tracks,  was  injured  by  colliding  with  cars 
which  were  being  switched  on  the  south  track. 
The  view  was  obstructed  by  buildings,  some  of 
which  were  constructed  by  defendant,  and  by  a 
box-car  on  the  north  track,  which  extended  Into 
the  street.  Tbe  evidence  was  conflicting  as  to 
whether  a  whistle  was  sounded  or  bell  rung,  and 
as  to  whether  there  was  a  brakeman  on  the  cars. 
There  was  no  flagman  at  the  crossing,  as  required 
by  an  ordinance.  Held,  that  the  evidence  was 
sufficient  to  sustain  a  flnding  of  negligence  on  the 
part  of  defendant.— Chicago,  B.  &  Q.  R.  Co.  V. 
Starmer,  (Xob.)  706. 

Contributory  negligence. 

82.  Plaintiff  approached  a  railroad  crossing  hav- 
ing a  clear  view  of  the  track  for  a  mile,  except  for 
a  coal-shed  and  some  box-cars.    The  mu^ahe  was 
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drivlne  were  quiet  and  not  afraid  of  tho  cars. 
PlalntuI  looked,  but  did  not  see  an  approaching 
train,  nor  hear  the  whistle  which  was  blown.  At 
the  place  where  be  testified  be  looked  for  the  train 
there  was  no  obstacle.  After  he  passed  the  ooal- 
shed  and  box-cars  he  was  within  22  feet  of  the 
track,  but  did  not  see  the  train,  and  was  run  over. 
Held,  that  be  was  guilty  of  contributory  negli- 
gence.—Weyl  T.  Chicago,  If.  &  St.  P.  Ry.  Co., 
THinn.)  24. 

38.  A  flndlng  that  there  was  no  contributory 
negligence  on  the  part  of  plaintiff  will  be  sustained 
where  it  appears  that  she  approached  the  crossing 
on  a  walk,  that  at  no  time  prior  to  crossing  the 
north  track  could  she  see  the  approaching  cars, 
and  that  on  seeing  the  cars  the  horse  turneaaharp- 
ly.  nearly  parallel  with  the  track  on  which  they 
were  moving.  —Chicago,  B.  &  Q.  R.  Co.  y.  Starmer, 
(Neb.)  706. 

Injuries  to  persons  on  track. 

34.  In  an  action  against  a  railroad  company  for 
negligently  killing  plaintifTs  intestate,  it  appeared 
that  the  intestate  was  employed  in  a  lumber-yard, 
and  was  loading  one  ofaefendant's  cars  with  lum- 
ber. He  was  standing  on  a  pluik,  one  end  of  which 
was  resting  on  the  car,  and  the  other  on  a  sawhorse 
standing  between  the  rails  of  the  track.  A  loaded 
car  was  standing  a  few  feet  in  front  of  the  car 
which  intestate  was  loading,  and  one  of  defend-  : 
ant's  employes  attempted  to  couple  the  loaded  car  ' 
onto  a  train  to  remove  it,  but  missed  the  coupling,  | 
and  the  car  was  driven  against  the  car  which  in- 
testate was  loading,  throwing  him  upon  the  rail. 
Inflicting  injuries  ftom  which  he  died.  Held,  that 
a  verdict  for  plaintiff  was  sustained  by  the  evi- 
dence.—Jacobson  V.  St.  Paul  &  D.  R  Co.,  (Minn.) 
»82. 

Stock -killing  cases. 

35.  Defendant,  in  a  suit  for  damages  for  killing 
plaintiff's  calves  on  Its  track,  admitted  the  killing, 
and  tendered  (60  in  payment  thereof.  Helcl,  that 
the  only  question  involved  was  the  value  of  the 
stock  killed,  and  a  charge  that  questions  as  to  the 
ownership  of  the  calves,  and  as  to  whether  they 
were  running  at  large  when  killed,  and  as  to  the 
service  of  statutory  notice  on  defendant,  were  at 
issue,  was  unnecessary.— Scott  v.  Chicago,  H.  & 
St.  P.  Ry.  Co.,  (Iowa,)  645. 

96.  An  instruction  that  if  the  calves  were  worth  ' 
more  than  the  160  tendered  the  jury  must  return 
a  verdict  for  double  damages  was  equivalent  to  a 
charge  that  the  burden  of  proof  was  on  plaintiff  to 
•how  such  value.— Id. 

37.  Plaintiff's  mare  was  in  his  field,  through 
which  defendant's  unfenced  railroad  passed,  and 
was  found  in  the  morning  with  a  hind  leg  broken, 
and  one  fore  leg  and  her  head  bruised.  The  plain- 
tiff contended.that  she  was  injured  by  a  train,  while 
defendant  alleged  that  the  injury  resulted  from 
falling  into  a  cattle-guard.  The  injury  itself  was 
more  consistent  with  the  former  theory.  There 
was  snow  on  the  ground,  and  she  was  tracked  to  a 
point  about  opposite,  and  six  feet  from  the  end  of 
a  cattle-guard,  where  she  seemed  to  have  lain  on 
the  ground,  but  no  tracks  were  discovered  between 
that  point  and  the  track,  wMch  was  slightly  ele- 
vated above  the  eround.  Plaintiff  testified  that 
ho  saw  her  tracks  Dotween  the  rails,  some  distance 
back  of  and  leading  to  the  guard,  but  there  were 
other  horses  in  the  field  by  which  the  tracks  might 
have  been  made.  For  some  distance  back  of  the 
guard  tufts  of  her  hair  were  found  on  the  rails,  and 
also  on  the  guard  itself,  but  no  other  evidences  of 
any  struggle  at  the  giiard  were  observed.  The 
engineer  and  fireman  of  a  train  that  passed  in  the 
night  testified  that  no  horse  was  struck  or  fright- 
ened by  their  train.  Held,  that  the  evideuce  sus- 
tained a  verdict  for  plaintiff.— Cox  v.  Burlington 
&  W.  Ry.  Co.,  (Iowa,)  429. 

38.  Plaintiff's  horse  escaped  from  his  custody 
without  his  fault,  and  entered  upon  the  track  of 
the  defendant  company  at  a  point  where  it  was 
not  fenced,  and  was  struck  by  a  locomotive, 
and  killed.  The  gixiuud  at  the  place  wbera  the 
horse  entered  had  been  purctuufed  by  the  com- 
pany with  the  intent  to  use  it  for  terminal 
grounds  and  side  tracks  when  the  business  of  the 


company  so  increased  as  to  render  such  facilities 
necessary,  but  it  was  not  being  so  used  at  the  time 
of  the  accident.  Held,  that  the  company  vras  lia- 
ble, the  indefinite  intent  to  use  the  gmund  for  a 
public  purpose  not  being  sui&clent  to  relieve  the 
company  from  the  duty  to  fence  its  tracic  as  re- 
quired by  statute.— Cox  V.  Minneapolis,  S.  S.  3f.  & 
A.  Ry.  do.,  (Minn.)  924. 

Fires. 

89.  A  verdict  that  a  fire  on  plalntUTs  land  was 
negligently  Idndled  by  a  passing  engine  of  defend- 
ants' is  Bofficiently  supported  by  the  evidence. 
where  it  appears  that  at  the  time  and  place  of  the 
fire  one  of  defendants'  engines  was  passing  at  a 
speed  of  from  45  to  50  miles  an  hour,  and  that  it 
was  an  exceedingly  dry  time,  and  that  sparks  is- 
suing from  the  engine  were  kindling  other  fires 
along  the  track.— Stertz  v.  Stewart,  (Wis.)  214. 

40.  In  estimating  the  damage  done  to  the  land 
burned  over,  it  was  proper  for  the  witnesses  of 
the  plaintiff  to  t^e  into  consideration  timber 
standing  on  the  land,  and  to  state  to  the  jurv 
their  opinion  as  to  the  value  of  such  timber. — Id. 

41.  It  was  also  proper  for  such  witnesses  to  state 
in  what,  in  their  opinion,  the  value  of  snch  land 
consisted.— Id. 

42.  In  an  action  against  a  railroad  company  for 
burning  hay,  by  fires  set  by  engines,  evidence' that 
plaintiJI  rented  the  land  from  one  claiming  to  be 
the  owner,  and  cut  and  stacked  the  hay,  is  sufl!- 
cient  to  prove  ownership  of  the  hay.— Johnson  v. 
Chicago  &  N.  W.  Ry.  Co.,  (Iowa,)  512. 

48  Evidence  that  the  fires  broke  out  after  de- 
fendant's engine  passed,  where  it  is  not  shown 
that  they  oould  have  happened  in  any  other  way, 
justifies  the  jury  in  findmg  that  they  were  set  by 
the  engine.— Id. 

44.  Where  defendant's  witness  testifies  that  an 
engine  in  good  repair  could  not  throw  fire  from 
the  track  to  the  place  where  the  fire  caught,  the 
jury  are  justified  in  finding  the  engine  in  bad  re- 
pair.—Id. 

46.  In  an  action  against  a  railwaj  oompany  for 
negligently  setting  fire  to  plaintiff's  property^  it  is 
not  error  to  refuse  an  instruction  to  the  effect  that 
as  it  was  not  contended  that  the  fire  originated  on 
defendant's  right  of  way,  the  question  as  lo 
whether  the  right  of  way  was  clear  of  combusti- 
ble material  need  not  be  considered,  when  neither 
in  the  pleadings  nor  the  evidence  has  any  refer- 
ence been  maais  to  the  condition  of  the  right  of 
way.— Borland  ▼.  Chicago,  H.  &  St.  P.  Ry.  Co., 
(Iowa.)  590. 

46.  Under  Code  Iowa,  1 1289,  a  railroad  cxHopany 
is  liable  for  setting  a  fire  on  its  right  of  way  wbicb 
destroyed  certain  stacks  of  hay  of  plaintiff,  though 
he  was  guilty  of  contributory  negligence  in  failing 
to  protect  t6em  by  plowing  around  them. — West 
V.  Chicago  &  N.  W.  1 


Ky.  Co.,  (Iowa,)  518;  Engle  v. 
Chicago,~M.  &  St.  P.  lEL  Co.,  Id. 

RAPE. 

What  constitutes. 

In  a  prosecution  for  rape,  where  there  la  a  con-      ' 
fllot  in  the  testimony  as  to  the  resistance  of  the 

prosecutrix,  and  also  as  to  the  resort  to  force  by      I 
the  accused,  it  is  error  to  refuse  an  instmction  in 
substance  cautiouing  the  jury  against  prejudice      I 
which  was  liable  to  be  aroused  against  the  accused      ' 
because  of  the  heinous  nature  or  the  charge,  and 
to  call  their  attention  to  difficulty  of  derending 
against  the  accusation;  and  that  if  the  carnal 
knowledge  while  she  had  the  power  to  resist  was 
with  the  voluntary  consent  of  the  woman,  no  ma^ 
ter  how  tardily  given  or  how  much  force  nad  pre- 
viously been  employed,  it  was  no  rape. — Reynolils 
V.  State,  (Neb.)  90S. 

Batifioation. 

Of  agent's  act,  see  Principal  and  Agent,  7. 

contract,  see  Infa/ney,  1. 

SECEIVEKS. 

Of  mutual  fire  companies,  asaesamenta  by,  iM  I» 
turnnce,  28-80.  ,  . 
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Orediton'  rights. 

1.  Where  an  execution  agalnet  a  corporation  has 
been  retomed  unsatiafled,  and  the  court  has,  pursu- 
ant to  the  statute,  (Gen.  Laws  Minn.  1878,  c.  76,)  ap- 
pointed a  receiver  of  all  tlie  property  of  the  insolv- 
ent corporation  in  order  to  convert  the  same  Into 
money  for  the  payment  of  its  debts,  a  creditor  of 
the  corporation,  who  recovers  judgment  against  it 
after  the  property  is  thus  taken  in  custodia  legis, 
has  no  right  to  redeem  real  estate  sold  by  the  re- 
ceiver under  direction  of  the  court— Watkins  v. 
Minnesota  Thresher  Manuf  g  Co.,  (Minn.)  883. 

FoBsession  of  estate. 

2.  A  loan  company  had  in  its  hands,  at  the  time 
a  receiver  of  its  property  was  appointed,  certain 
Imnds  and  mortgages  payable  to  it,  given  for  loans 
negotiated  by  it  as  agent  for  the  borrowers,  the 
money  loaned  having  been  advanced  by  intervenor 
prior  to  the  execution  of  the  papers,  but  after  be 
had  approved  the  particular  loans  in  question, 
and  paid  over  by  the  company  to  the  borrowers. 
Held,  that  the  money  bo  advanced  was  not  in  the 
nature  of  a  general  deposit,  but  that  the  transac- 
tion was  a  valid  agreement  to  accept  specified 
property,  made  before  It  came  into  existence,  and 
that  intervenor  was  entitled  to  the  bonds  and  mort- 
gages as  against  the  receiver. — Kimball  v.  QaSord, 
(Iowa,)  588. 


Becognizance. 


See  Bait;  Bonds. 

Records. 

Estoppel  by,  see  EHoppd,  1. 

Failure  to  record,  see  Agtignment  for  Bentfit  of 

CrediUyr$,  4. 
Of  chattel  mortgage,  see  Chnttel  Morigajju,  (>-8. 

tax-deed,  see  TiaxUion,  17,  48. 
On  appeal,  see  Appeal,  14-16. 
What  is  recordable,  see  Mortgaga,  9. 

Becoupmezit. 

See  Set-Off  and  Counter-CUiim,  Z,  4 

Bedemptioii. 

From  tax-sale,  see  Taxation,  88^1. 
Of  land  sold  by  receiver,  see  Beeeiven,  L 
mortgage,  see  JfortgaffM,  26498. 

Seformation  of  Coxxtraots. 

Bee  Equity,  1-8. 

Itdgistratdoii. 

What  Is  recordable,  see  Mortgage*,  8. 

Relationship. 

Of  jtidge,  as  disqnalifioation,  see  Judge,  1. 

RELEASE  AND  DISCHARGE. 

What  constitutes. 

1.  Voluntary  payment  of  money  to  an  employ^, 
injured  by  the  negligence  of  defendant,  merely  as 
"wages"  during  tbe  period  of  disability,  does  not 
constitute  a  satisfaction  of  the  cause  of  action.— 
Sobieski  v.  Bt.  Paul  &  D.  R.  Co.,  (Minn.)  888. 
Consideration. 

2.  Flainliff,  a  trimmer  for  an  electric  light  com- 
pany, was  injured  by  a  fall  by  the  breaking  of  a 
guard.  The  company  paid  his  doctor's  bill  and  his 
wages  while  he  was  sick.  On  recovery  he  again 
worked  for  the  company  until  his  discharKe  uter 
some  months.  He  was  hired  again  by  the  com- 
pany on  signing  a  release  of  all  claims  for  dam- 
ages, the  company  agreeing  to  give  him  steady 
worli  if  be  would  sign  the  release.  Held  that, 
even  if  the  p^ment  of  the  doctor's  bill  and  wages 
while  plaintiff  was  sick  was  voluntary,  and  there- 
fore no  consideration  for  the  release,  the  promise 
to  take  plaintiff  again  Into  defendant's  employ- 


ment was  a  legal  agreement,  and  good  for  one 
year,  though  not  in  writing,  and  was  a  sufficient 
oonsideraUoB  for  the  release,  and,  there  being  no 
fraud,  duress,  or  mistake,  the  release  was  valid.— 
Hobbs  V.  Brush  Electric  Light  (3o.,  (Mich.)  965. 

Procurement  by  fraud. 

8.  Plaintiff  had  a  claim  against  defendants  for 
part  of  commissions  earned  by  them  in  the  sale  of 
real  estate.  Plaintiff  had  also  contracted  with  de- 
fendants to  purchase  land,  and  had  paid  tlOO  of  the 
price,  and  bound  herself  to  make  other  payments. 
Afterwards  she  wrote  to  defendants  stating  that 
she  could  not  get  the  money  to  make  the  payments, 
and  after  referring  to  "the  two  hundred  and  forty 
odd  dollars  due  me  from  you  as  commission  on 
that  sale  of  last  summer,"  she  said:  "I  ask  you  if 
you  will  not  allow  me  to  withdraw  from  the  con- 
tract, and  forfeit  the  money  paid;  also  the  com- 
mission due  me,  before  spoken  of. "  No  repl;^  was 
mode  to  this,  but  afterwards  plaintiff  had  an  inter- 
view with  defendants.  Plaintiff's  evidence  showed 
that  defendants  consented  to  the  rescission,  but  in- 
sisted that  if  it  was  done  plaintiff  should  be  repaid 
her  tlOO,  and  she  stated  that  slie  was  willing  that 
this  should  be  retained  as  forfeited.  Nothing  was 
said  about  forfeiting  her  commission.  The  parties 
then  executed  a  formal  agreement  annulling  plain- 
tiffs contract  of  purchase.  One  of  the  defendant* 
then  said :  "  My  brother  will  now  read  you  a  paper, 
and  after  you  have  signed  it  the  cashier  will  give 
you  a  check  for  tlOO. "  Plaintiff  wished  to  know  why 
another  paper  should  be  signed,  and  this  defendant 
said  it  was  a  mere  matter  of  form,  to  protect  her 
from  trouble  about  this  property  in  the  future. 
This  defendant  then  went  out,  telling  plaintiff  to 
come  in  again,  and  "I  will  have  more  time  to  talk  to 
you  about  that  other  matter:"  referring,  as  plain- 
tiff supposed,  to  the  commission.  The  other  paper 
was  then  read  to  pWntlff,  and  she  paid  no  partic- 
ular heed  to  it,  supposing  It  was  the  annulling  of 
the  contract,  and  a  receipt  for  tl  00.  Shasignedit, 
and  received  a  check  for  that  amount.  The  paper 
was  a  release  and  discharge  of  defendants  "from 
all  olatms  and  demands. "  Defendants'  testimony 
oontradictedplaintiflon  the  issue  of  fraud.  Held, 
that  the  evidence  did  not  justify  a  verdict  avoid- 
ing the  release  executed  by  plaintiff.— McCall  v. 
Bushnell,  (Minn.)  645. 

4.  Plaintiff,  an  employ^  of  defendant,  was  In- 
jured by  the  negllgenceof  the  latter.  Defendant's 
agent  paid  plaintiff  8250,  and  persuaded  him  to  sign 
a  release  discharging  defendant  from  further  llalnl- 
ity.  Plaintiff  and  his  wife,  neither  of  whom  could 
read  or  write  the  English  language,  testified  that 
they  understood  that  the  1350  was  paid  as  wages, 
and  that  the  release  was  a  receipt  for  the  moneyso 
paid;  and  that  the  agent  so  represented.  The 
•gent  stated  that  the  release  was  read  and  fully 
explained  to  plaintiff.  Held,  that  the  question  of 
fraud  was  for  the  jury.— Hobieski  t.  St.  Paul  &  D. 
B.  Ca,  (Minn.)  868. 


Relevancy. 


See  Evidence,  80. 


RELIGIOUS  SOCIETIES. 

Pastor's  salary. 

1.  According  to  the  usa«e  and  discipline  of  the 
Presbyterian  Church  in  the  United  States,  the  call 
of  a  congregation  for  the  services  of  a  regular 
pastor,  and  tne  proceedings  of  the  parties  under  it, 
are  subject  to  the  decision  of  the  presbytery  hav- 
ing jurisdiction,  and  the  regular  pastoral  relation 
is  constituted  l^  the  presbytery  after  the  dne  ac- 
ceptance of  the  c^  Dy  the  candidate. — West  v. 
First  Presbyterian  Church,  (Minn.)  928. 

2.  This  usMO  is  in  harmony  with  Qen.  St.  Minn. 
1878,  o.  84,  S  W6,  relating  to  religious  corporations, 
which  vests  the  sola  authority  to  asoertun  and  fix 
the  salary  or  oompensaUon  to  be  paid  to  a  minister 
in  the  society  or  congregation.— Id. 

8.  Until  suob  acceptance  by  him  no  civil  con- 
tract for  his  permanent  employment  as  regular 
pastor  at  the  stipulated  compensation   cap  be 
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formed  or  made  obligatory  upon  the  congregation. 
—Id. 

4.  Where  by  mutual  consent  bis  pastoral  serv- 
ices are  accepted  as  rendered  under  or  in  pursu- 
ance of  the  call,  the  relation  most  be  regarded  tem- 
porary only,  pending  his  decision,  and  no  perma- 
nent obligation  rests  upon  the  congregation  to  pay 
tim  as  if  the  regular  pastoral  relation  had  been 
duly  constituted,  or  longer  than  it  may  consent  to 
such  employment,  but  for  actual  services  so  ren- 
dered the  rate  of  compensation  fixed  in  the  call 
may  be  referred  to,  and  properly  adopted,  as  the 
measure  of  bis  compensation.— Id. 

Bemedy  at  Ijaw. 

Bee  Inf  unction,  1. 

BEFLEVEN. 

Jurlsdictloii. 

1.  In  replevin  before  a  justice,  a  plea  which 
prays  judgment  of  the  writ  for  want  of  jurisdic- 
tion, "for  that  the  value  of  the  property  described 
in  said  writ  exceeds  in  value  tlOO, "  is  properly 
stricken  out.  The  jurisdiction  does  not  depend  on 
Talue  Id  fact  as  it  may  ultimately  appear,  hut  the 
Talue  alleged.— Addison  ▼.  Burt,  (Mich.)  278. 
When  lies. 

9.  Defendant  was  not  informed  that  pUdntiff  was 
the  owner  of  the  horse  at  the  Ume  of  sale  to  him  by 
ylaintifTs  brother.  The  represeatatioa  relied  on 
to  rescind  the  contract  was  that  one  of  the  sure- 
ties on  defendant's  note,  given  in  payment,  owned 
uninonmbered  property,  which  was  in  fact  incum- 
bered, and  the  evidence  was  conflicting  as  to 
whether  the  sureties  had  property  which  could  be 
veached.  The  seller  of  the  horse  had  Indorsed  the 
note,  however,  and  his  floancial  condition  was  not 
shown.  There  was  testimony  that  defendant  had 
■aid  that  the  note  waa  "no  good. "  Held,  that  de- 
fendant was  entitled  to  a  tender  of  the  note  and 
demand  for  the  horse  before  replevin  by  plalntilL 
— Pangborn  ▼.  Rnemenapp,  (Mich.)  7S. 

Affidavit. 

8.  The  otBce  of  an  afBdaTit  in  replevin  is  to  oon- 
ter  jurisdiction,  and  it  is  not  fatally  defective  be- 
oause  not  signed  by  plaintiff.  It  is  sufBcient  if  it 
appears  from  the  body  of  the  affidavit,  and  from 
the  jurat,  that  the  atBdavit  was  made  by  plaintiff. 
— Bloomingdale  t.  Chittenden,  (Mich.)  &6. 

Bond. 

.  4.  Thongh  the  Michigan  statute  provides  per- 
emptorily that  an  amended  replevin  bond  shall  be 
given  forthwith,  or  the  writ  dismissed,  the  defend- 
ant, by  going  to  trial  on  the  merits  of  the  case,  and 
allowing  the  introduction  of  evidence,  waives  the 
objection  that  the  bond  waa  not  flled  at  the  time 
required  by  law.-  -Id. 

Evidence.  • 

5.  8.,  who  had  orally  agreed  to  support  plaintiff 
in  return  for  his  property,  obtained  from  plaintiff's 
son  an  assignment  of  his  interest  in  a  pair  of  oxen, 
which  had  been  purchased  by  money  realized  from 
a  morbntge  on  land  belonging  to  plaintiff  and  the 
son.  Tliese  oxen  were  sold  to  defendant.  In  re- 
plevin, plaintiff  claimed  that  the  contract  for  his 
support  bad  not  been  made  as  agreed,  nor  carried 
out,  and  that  the  oxen  belonged  to  him,  and  that  he 
had  so  informed  defendant;  and  that  he  had  never 
ratified  the  sale.  Held,  that  the  acts  and  conver- 
sations of  plaintiff,  his  son,  and  S.  before  the  sale 
of  the  oxen  to  defendant  were  admissible,  as  they 
bad  a  bearing  on  the  title  to  the  oxen,  though  de- 
fendant was  not  present. — Doyle  v.  Dobson,  (Mioh.) 
137. 

6.  Code  Neb.,  relating  to  replevin,  provides,  in 
section  187,  that  for  the  purpose  of  fixing  the 
amount  of  the  nndertaking  the  property  shall  be 
appraised.  A  mortgagee  had  had  possession  of  the 
goods  to  foreclose  his  lien,  and  replevied  them  from 
an  execution  issued  to  a  creditor  of  the  mortgagor, 
giving  a  bond  therefor.  Held,  that  the  appraise- 
ment in  the  replevin  was  not  admissible  in  an  ac- 
tion by  the  mortgagee  against  the  sheriff  who 


seized  them  on  an  execution  pending  the  reptevin. 
— Barlass  v.  Braaaoh,  (Neb.)  103S. 

7.  Plaintiff,  a  mortgagee  of  cbattels,  took  pos- 
session of  them  for  the  purpose  of  foreclosure. 
They  were  seized  on  executiun  against  the  mort- 
gagor, and  to  protect  his  lien  plaintiff  replevied 
them,  and  executed  a  replevin  bond  for  their  rede- 
livery. Held,  that  it  was  proper  in  an  action  by 
plaintiff  against  a  sheriff  who  subsequently  seized 
and  sold  the  goods,  on  ohattel  execution  against 
the  mortsragor pending  the  replevin  suit,  for  plain- 
tiff to  plead  and  prove  the  giving  of  the  replevin 
bond. — Id. 

8.  An  action  in  replevin  is  to  be  tried  on  the 
facts  as  they  existed  when  the  action  was  brought, 
and  the  court  should  so  instruct  the  jury. — Fischer 
V.  Burchail,  (Neb.)  1034. 

9.  In  an  action  of  claim  and  delivery,  each  party 
alleging  ^nerally  ownership  and  right  of  posses- 
sion in  himself,  where  the  defendant,  in  support 
of  bis  claim,  introduces  in  evidence  what  purports 
to  be  a  bill  of  sale  from  plaintiff,  the  latter  may 
prove  in  rebuttal  that  there  had  never  been  in 
fact  any  sale  or  delivery  of  the  property ;  that  the 
bill  of  sale  had  been  signed  to  be  placed  in  escrow 
until  a  proposed  trade  had  been  completed;  and 
that  the  person  named  as  vendee  therein  had 
fraudulently  and  unlawfully  obtained  possession 
of  it— OrinneU  V.  Young,  (Minn.)  929. 

10.  In  replevin  against  a  sheriff  by  a  third  party 
and  stranger  to  the  execution,  who  had  the  good's 
in  his  possession  at  the  time  of  the  levy,  where  the 
shertflT  justifies  under  the  execution  in  order  to 
maintain  his  possession,  he  must  show  by  compe- 
tent proof  his  authority  for  such  seizure;  in  case 
he  fails  to  do  so,  the  plaintiff  in  the  action  will  be 
entitled  to  judgment  for  the  possession  of  the 
goods,  and  his  damages. — Scbars  v.  Brand,  (Neb.) 

11.  Where  a  suit  in  replevin  against  an  officer 
who  has  levied  on  personal  property  on  execution 
against  plaintifl>8  husband  luts  been  discontinued, 
and  defendant  has  waived  a  return  of  the  proper^ 
ty,  and  asked  judgment  for  ite  value,  plaintiff,  to 
whom  the  property  was  delivered  on  the  writ,  can 
show  that  the  property  belonged  to  her,  and  not  to 
the  execution  debtor.  —  Treadwell  v.  I>addock, 
(MichO  830. 

12.  Where  property  is  replevied  from  an  officer 
who  has  possession  by  virtue  of  s  levy  of  an  at- 
tachment, and  the  replevin  solt  Is  decided  in  favor 
of  the  officer,  his  raeaanre  of  damages  is  the 
amount  due  the  attachment  plaintiffs  at  the  time 
of  the  levy  of  the  order  of  replevin,  (within  the 
value  of  the  property,)  and  not  including  writs  of 
attachment  which  came  into  his  hands  after  he 
had  been  divested  of  bis  possession  by  the  replev- 
in proceedings.— Sloan  v.  Cohnm,  (Neb.)  TSti. 

Damages. 

15.  Where  a  sheriff  levies  upon  a  stock  of  goods 
contained  in  a  store,  and  takes  them  into  his  pos- 
session as  the  property  of  A.,  and  in  replevin  the 
^oods  are  found  to  be  the  property  of  B.,  the  jury. 
in  estimating  the  damages  due  to  B.  by  reason  of 
Illegal  detention  of  the  property  by  the  sheriff, 
will  not  be  confined  to  the  net  income  of  the  storti 
at  or  about  the  time  of  the  levy,  but  may  take  into 
consideration  all  other  elements  of  damage  shown 
upon  the  trial,  such  as  the  closing  of  the  store,  the 
handling  of  the  goods  in  making  the  Inventoriea. 
etc. ;  and  in  such  case,  where  abont  one  week  of 
time  intervenes  between  the  levy  and  the  restora- 
tion of  the  goods  under  the  proceeding  in  replevin, 
a  verdict  for  tlSO  damages  is  not  exoeaaive. — 
Sctiars  V.  Brand,  (Neb.)  906. 

Judgment. 

14.  On  reversal  on  appeal  of  a  judgment  of  a  jns- 
tioein  favor  of  the  plaintiff,  where  the  property 
has  been  delivered  to  plaintiff  on  the  writ,  defend- 
ant is  entitled  to  j  udgment  for  the  return  of  the 
property,  or  ite  value ;  bnt  this  is  not  a  jndgment 
on  the  merits,  so  as  to  bar  another  action.--D«lQy 
V.  Mead.  (Minn.)  8.5. 

16.  Code  Civil  Froo.  Neb.  i  103,  provides  that  in 
replevin,  when  the  property  has  been  returned  for 
want  of  the  undertaking  required  by  section  1>% 
the  action  may  proceed  as  one  for,  damages  only. 
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B«ild,  that  the  aetien  then  beoemea  hi  aabatanoe 
an  aotloD  in  troTer  for  tbe  value  of  the  goods,  bdcL 
whan  in  favor  of  the  plainUfl,  the  judgment  shonla 
be  for  the  amount  of  damages  found  due,  and  not 
for  the  retnm  of  the  property.— FhUleo  t.  VoOon- 
ald,  (Neb.)  901. 

Bee  Adjudicata. 

Bee  Judgment,  14-n. 

Inoonalstent  ralings  in  same  oaae  by  auooesalye 
jndgea,  sea  Certiorari,  B. 

Bes  QestsB. 

Bee  Evldmee,  10;  Jirunfcipal  Corporattoiu,  41. 
Of  contract,  see  Contraett,  14. 
•ale,  see  Sale,  0. 

Betaixier. 

See  Attomeu  and  ClUnt,  1. 

BetxoBpectiTe  Laws. 

See  lAmttaHon  of  AeMtma,  9. 

BeversaL 

See  Avptol,  67-60. 

Bevocation. 

Of  license,  see  lAcente,  1 ;  Jntosrtcatfncr  £<guor», 

3,4. 

BTPABTAN  BIOHTQ. 

Construotion  of  deed. 

1.  A  deed  of  land  bordering  on  a  slough,  with  the 
right  to  build  and  maintain  a  dam  at  a  designated 
place,  and  all  the  water-power  where  a  mill  for- 
merly stood,  the  grantor  owning  a  mill  above  the 
same,  does  not  convey  the  right  to  enlarge  the 
■loogh  by  removing  the  naturd  banks  or  lowering 
the  natural  bed.— Mack  v.  Bensley,  (Wis.)  aiS. 

TTse  of  banks. 

2.  The  person  entitled  to  the  exclusive  right  to 
possess  and  use  land  abutting  on  a  navigable  lake 
or  river  is  also,  though  he  does  not  own  the  fee, 
entitled  to  enjoy  the  riparian  rights  Inoidentto  the 
land.— Hanford  v.  St.  Faul  &  U.  B.  Co.,  (Hlnn.) 
696. 

Foliation  of  stream. 

3.  Recovery  cannot  be  had  against  an  npper  ri- 
parian proprietor  for  having  polluted  the  waters 
of  a  stream,  if  the  plaintiff  has  contributed  to  the 
wrong  of  which  he  complains. — Ferguson  v.  Fir- 
menica  Hanuf'g  Co.,  (Iowa,)  448. 

4.  An  instruction  that  the  measure  of  plaintUTs 
recovery  is  the  difference  l>etween  the  "value  of 
the  use"  of  bis  premises  as  they  would  have  been 
without  the  alleeed  nuisance  and  the  "value  of 
said  premises  "with  such  nuisance,  is  erroneous. — 
Id. 

&.  Where  plaintiff  alleges  that  by  reason  of  the 
pollution  of  the  stream  by  defendant  be  is  not  only 
deprived  of  the  use  of  the  water  of  the  stream,  but 
that  the  offensive  odors  caused  by  such  pollution 
affect  the  enjoyment  of  his  homo,  he  can  recover 
for  depreciation  in  the  rental  value  of  the  prem- 
ises.—Id. 

6.  He  can  also  recover  for  bodily  sickness,  pain, 
and  discomfort  caused  by  such  nnlsanoe. — Id. 

Burden  of  proof. 

7.  In  an  action  by  the  owner  of  a  lower  mill-site 
against  the  owner  of  the  upper  one,  to  determine 
their  respective  rights  in  the  water-power,  plain- 
tiff has  the  burden  of  proving  bis  allegation  that 
the  wheels  of  defendant's  mill  are  lower  than  they 
were  when  plaintiff's  mill-site  was  conveyed  by 
the  common  owner  of  both. — ^Uack  v.  Bensley, 
(Wia.)  816. 

Bivers. 

See  NavigdbU  Watert;  Riparian  Right*;  Wa- 
ter* ana  Water-Cournei. 


See  Hl0btcav<' 


Boads. 
SALE. 


Bill  of,  when  a  mortgage,  see  CfrntttH  MortgagM,  !> 
Fraudulent  representations,  see  Deceit,  4. 
Ouaranty  of  payment,  see  Guaranty,  3-4. 
Under  foreclosure,  see  Mmtaagee,  40-48. 

When  title  passes. 

1.  Where  a  sale  is  made  with  the  understanding 
that  title  shall  not  pass  until  full  payment  is  made, 
the  sale  is  not  complete  until  such  payment,  though 
the  property  may  have  been  delivered  to  the  ven- 
dee.—Briggs  V.  Ewen,  (Iowa,)  SOS. 

Change  of  possession. 

3.  Oen.  St.  Minn.  1878,  c.  41,  i  16,  provides  that 
the  term  "creditors,  "  as  used  in  section  15,  (which 
provides  that  sales  without  actual  change  of  poa- 
aession  shall  be  void  as  against  the  assignor's  cred- 
itors, unless  good  faith  is  made  to  appear,)  in- 
cludes all  persons  who  are  creditors  of  the  vendor 
or  assignor  at  any  time  while  such  goods  remaiB 
in  his  possession  or  under  his  control.  Held,  that 
a  sale  of  chattels  not  followed  by  an  actual  and 
continued  change  of  possession  U  presumptively 
fraudulent,  not  only  as  to  existing  creditors  at  the 
time  of  sale,  but  also  as  to  those  who  become  cred- 
itors of  the  vendor  at  any  time  while  the  property 
remains  in  his  possegsion. — Murch  v.  Bwenson, 
(Minn.)  390.* 

8.  The  change  of  possession  required  by  Oen.  St^ 
Minn.  1878,  c  41,  i  15,  must  be  actual  and  continued. 
A  mere  formal  and  constructive  taking  of  posses- 
sion, and  then  leaving  the  property  in  the  actual 
possession  of  the  vendor,  is  not  enough  to  exclude 
the  presumption  of  fraud  on  creditors. — Id.* 

Warranty. 

4.  Where,  in  an  action  on  a  contract,  by  which 
plaiutiSs  were  to  manufacture  a  wagon  for  de- 
fendant, the  contract,  attached  to  the  answer  as  a 
piurt  of  it,  excepts  the  painting  from  the  warranty 
of  materials  and  workmanship,  it  controls  the 
averment  of  the  answer  as  to  the  warranty  in  that 
respect,  and  is  conclusive,  though  the  warranty  in 
the  contract  attached  to  the  complaint,  and  the  one 
put  in  evidence  by  plaintiffs,  make  no  mention  of 
paint. — Bradley  v.  Palen,  (Iowa,)  638, 

5.  Defendant  would  have  no  right  to  return  the 
wagon  for  not  complying  with  the  warranty  after 
having  misused  and  greatly  damaged  it;  and, 
where  he  alleges  a  return,  plaintilrs  may  plead 
and  prove  such  misuse  as  an  excuse  for  not  receiv- 
ing It.— Id. 

6.  In  an  action  for  breach  of  warranty  on  the  sale 
of  a  cow  at  auction,  plaintiff  testified  that,  passing 
defendant's  place  the  day  before  the  sale,  with  his 
wife,  be  left  her  in  the  buggy,  and,  going  in,  saw 
the  cow,  and  had  a  cooversation  with  defendant, 
during  which  the  warranty  was  made.  Held,  that 
the  testimony  of  plaintiff's  wife,  that  she  saw  de- 
fendant, and  told  plaintiff  that  he  had  better  go  in 
and  see  him  about  the  cow,  for,  if  the  cow  was  not 
"  coming  in "  in  the  spring,  they  did  not  want  it, 
and  it  would  save  plaintiff  from  coming  to  the  auo- 
tion  the  next  day,  is  not  admissible  as  part  of  the 
re*  geatas,  where  it  appears  that  such  statement 
was  not  made  in  defendant's  hearing. — Broosou  v. 
Leach,  (Mich.)  174. 

7.  A  charge  that  if  the  jury  found  that  while 
bids  were  being  taken  defendant  was  asked,  in 
plaiutilTs  presence,  if  he  would  warrant  the  cow 
m  certain  particulars,  and  that  be  replied  that  he 
would  warrant  nothing,  it  would  revoke  a  war- 
ranty prior  thereto,  was  properly  refused.  To 
have  such  effect,  the  statement  must  be  made  in 
plaintiff's  hearing,  as  well  as  in  his  preseuco.— Id. 

8.  The  fact  that  the  sale  was  at  public  auclion 
would  not  make  a  previous  warranty  to  plaintiff, 
which  was  not  contained  iu  the  notices  of  sale,  a 
fraud  on  the  other  bidders. — Id. 

Bights  and  remedies  of  parties. 

9.  Where  goods  sued  for  were  sent  by  plaintiff. 
without  any  request,  to  defendant,  who  repudiated 
the  transaction,  and  noU&ed  plaintiff  that  they 
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were  subject  to  his  order,  and  afterwards  retamed 
the  goods,  defendant  is  not  liable  for  goods  lost  or 
stolen  before  be  knew  of  their  receipt  at  his  place 
'  of  business,  unless  he  received  the  proceeds  there- 
of.—Gilbert  V.  Herriam  &  Bobeson  Saddlery  Co., 
(Neb.)  11. 

Bights  and  remediea  of  parties — Besois- 
sion. 

10.  Plaintiff  sold  to  the  firm  of  R.  &  U.  certain 
whisky.  After  purchase  the  purchasers  tele- 
naphed:  "Canoel  order.  Will  explain  by  mail." 
Plaintiff  answered  that  the  Koods  were  shipped; 
"receive  and  wait  further  advice. "  R.  then  tele- 
graphed: "R.  &  H.  failed  to-da^.  Goods  not 
opened. "  M.  testified  that  when  the  goods  were 
received  they  were  placed  apart,  to  be  kept  for  the 
vendor,  as  requested.  R.  testified  that  notwith- 
standing the  telegram  the  goods  were  put  in  the 
common  stock,  and  sold  to  defendant.  The  court 
charged  that  if  the  firm  treated  the  goods  as  their 
own  plaintiff  could  not  recover  in  trover,  but  that, 
if  they  were  treated  as  the  goods  of  plaintiff,  he 
could  recover.  Held,  that  the  instruction  was 
proper,  and  it  was  i  mmaterial  whether  the  contract 
was  made  in  Ohio  or  Michigan. — Sullivan  v.  Sulli- 
van, (Mich.)  logo. 

11.  If  the  title  to  the  goods  was  not  in  R.  &  M.  at 
the  time  of  the  sale  to  defendant,  the  latter  got  no 
title,  and  plaintiff  conld  reoover.— Id. 

Fraud. 

18.  Where  a  merchant  makes  verbal  statements 
as  to  his  financial  condition  to  an  employ^  of  a  mer- 
cantile agency,  by  whom  such  statements  are  re- 
duced to  writing  as  apart  of  the  same  transaction, 
but  not  signed,  and  subsequently  tbe  merchant  ap- 

E roves  his  former  statements,  and  states  that  there 
as  been  no  material  change  in  his  finances,  the 
written  statements  are  admissible  in  evidence 
agrainst  him.  Morse,  J.,  dissenting.— Mooney  v. 
Davis,  (Hich.)  802. 

18.  A  merchant  stated  to  a  mercantile  agency  in 
June  that  he  had  a  surplus  over  liabilities  of  ^,- 
000.  In  December  following  he  purchased  goods 
of  plaintiffs,  and  was  then  insolvent,  and  assigned 
shortly  afterwards,  his  schedule  showing  assets  of 
about  16.000  and  liabilities  about  tl0,0O0.  Between 
the  two  dates  mentioned  be  had  no  further  com- 
munication with  the  agency  as  to  his  standing. 
Plaintiffs  sold  the  goods  on  the  faith  of  the  Jnne 
statement.  In  replevin  to  reoover  the  goods,  held, 
that  the  purchase  was  f  randulent  and  void.  Mobse, 
J.,  dissenting.— Id. 

14.  Def  endiant,  the  merchant,  was  in  court  during 
the  trial,  but  gave  no  testimony  to  account  for  the 
ciiange  in  his  finances  between  June  and  Decem- 
ber. Held,  that  the  court  did  not  err  in  comments 
ing  to  the  jury  on  his  silence,  and  in  instructing 
them  that  they  might  consider  that  circumstance 
in  determining  the  question  of  fraud.— Id. 

15.  Hie  court  properly  refused  to  charge  that 
"the  plidntiffs,  in  order  to  recover  in  this  case, 
must  prove  that  fraud  existed  on  December  13, 
1887,  when  this  purchase  was  made,  either  by  will- 
ful concealment  or  misrepresentations  of  fact." 
The  concealment  or  misrepresentation  need  not 
have  l)een  willful  or  Intended.— Id. 

16.  A  witness  for  plaintiffs  was  asked  if  he  knew 
whether  or  not  defendant  was  engaged  continu- 
ously in  business  during  a  certain  period  prior  to 
the  sale,  to  which  the  witness  replied  that  he  sup- 
posed he  was;  whereupon  the  court  remarked: 
"There  is  no  evidence  now  that  he  was  not. "  Held, 
that  there  was  nothing  prejudicial  to  defendant,  ei- 
ther in  the  testimony  or  in  the  court's  remark.— Id. 

17.  Plaintiff  owned  a  horse,  which  his  brother 
sold  as  his  own  to  defendant,  and  aasirned  the  note 
taken  in  payment  to  plaintiff,  who  replevied  on  the 
ground  of  misrepresentations  as  to  the  property  of 
tbe  sureties  on  the  note.  Held,  that  plaintiff  could 
rely  on  these  representations,  and  show  what  was 
done  at  the  sale,  and  what  was  said  by  the  seller 
and  by  defendant,  and  for  whom  the  seller  was  act- 
ing at  the  sale. — Panglxirn  v.  Ruemenapp,  (Mich.) 
78. 

Action  for  price. 

18.  Defendant  purchased  of  plaintiff's  agents  a 


threshing-machine,  which  was  warranted  in  writ- 
ing to  do  good  work.  It  was  stipulated  that  if  the  ma- 
chine failed  to  work  within  five  days  notice  should 
l>e  given  in  writing  to  the  local  agent  and  to  plain- 
tiff, and  a  reasonable  time  allowed  for  amending 
the  defect;  also,  that  if  the  machine  was  delivered 
to  defendant  before  settlement  made,  plaintiff 
waived  all  claims  under  the  warranty.  The  ma- 
chine was  delivered  without  settlement  being  made 
for  the  price,  and  an  expert  was  sent  to  setup  and 
start  it.  Several  days  were  spent  by  defend- 
ant in  trying  to  run  it,  when  he  notified  pl^ntilTs 
agent  personally,  and  the  agent  telegraphed  to  the 
general  agency  for  an  expert,  who  some  time  aft- 
erwards came,  and  various  efforts  were  made  to 
run  it,  with  no  avail,  and  defendant  took  it  back 
to  the  agent,  and  left  it.  No  written  notice  was 
given  plaintiff.  Defendant  was  a  foreigner,  who 
could  neither  read  nor  understand  EnglisQ.  and  did 
not  know  whether  the  terms  of  the  warranty  were 
read  to  him  or  not^  Held,  that  a  verdict  lor  de- 
fendant, in  an  action  for  the  price,  was  sustained. 
— C.  Aultman  &  Co.  v.  Trondt,  (Neb.)  1024. 

19.  In  an  action  tor  goods  sold,  defendant  claimed 
that  he  had  bought  them  of  plaintiff  as  agentof  8., 
and  that  afterwards  an  agreement  was  made  with 
F.J  another  agent  of  S.,  by  the  terms  of  which  the 

&rice  was  not  yet  due.  There  was  no  evidence  that 
.  claimed  any  authority  from  plaintiff.  Held  ei^ 
ror  to  charge  that  plaintiff  could  recover  unless  he 
authorized  F.  to  modify  the  contract. — Bowie  v. 
Spaids,  (Neb.)  700. 

20.  In  an  action  for  the  price  of  goods  sold,  plain- 
tiff can  only  recover  the  price  alleged  in  his  com- 
plaint, though  defendant,  who  sets  up  a  breach  of 
warranty.alleges  that  he  bought  the  goods  at  a 
higher  price.— Boston  Tea  Co.  v.  Brubaker,  (Neb.) 

21.  Where  a  sale  is  made  upon  the  condition  that 
title  shall  not  pass  until  full  payment  is  made,  the 
vendee  cannot  interpose,  as  a  defense  in  an  action 
by  the  vendor  to  recover  the  property,  that  he  had 
been  garnished  as  the  debtor  of  the  plaintiff,  and 
so  prevented  from  mailing  payment. — Briggs  v. 
Ewen,  (Iowa,)  SOS. 

22.  In  an  action  for  the  price  of  mirrors,  defend- 
ant claimed  that  they  were  defective,  and  that  she 
never  accepted  them,  and  that  they  were  put  up  in 
her  absence  and  after  she  had  informed  the  person 
who  came  to  put  them  up  that  they  were  not  first- 
class,  and  directed  him  not  to  put  them  up.  Held, 
that  it  was  not  proper  for  defendant  to  show  that 
the  next  day  she  told  a  third  person  to  tell  plain- 
tiff that  she  was  dissatisfied  with  the  mirrors,  and 
that  she  wanted  to  see  him  about  them,  when  it 
does  not  appear  that  the  third  person  communi- 
cated tbe  message  to  plaintiff. — Hudson  v.  Rooe, 
(Mich.)  1099. 

23.  Defendant's  testimony  showed  that  the  mir- 
rors were  put  up  against  her  orders,  while  she  was 
attending  to  a  customer;  that  they  were  so  placed 
that  when  any  one  passed  by  them  in  the  room 
they  could  not  help  looking  in  them,  and  ttiat  was 
was  the  only  way  in  which  they  were  used.  Heid, 
that  it  was  error  to  charge  that  if  the  mirrors 
"  were  made  use  of  for  any  length  of  time,  no  mat- 
ter how  short  a  time  it  may  have  been,  there  was 
an  acceptance  "  on  the  part  of  defendant. — Id. 

m.  One  of  the  mirrors  was  brought  into  the 
court-room,  and  witnesses  testified  in  relation  to 
it,  having  their  attention  directed  to  it  by  plain- 
tiffs' counseL  Its  workmanship,  and  whether  it 
was  defective  or  not,  was  part  of  the  issue.  Held, 
that  the  jury  should  have  been  permitted  to  in- 
spect it  at  defendant's  request. — Id. 

25.  Defendant  examined  ^^oods  bought  by  him 
from  plaintiff  on  their  receipt  sufficiently  to  dis- 
cover a  defect,  which,  on  demand,  plaintiff  recti- 
fied. Defendant  sold  a  portion  of  the  g^oods,  but 
did  not  examine  them  amin  for  several  weelcs, 
when  he  discovered  a  defect  which  was  easilv  as- 
certainable, and  no  excuse  for  his  delay  In  making 
the  examination  was  shown.  Held,  that  he  had 
waived  Uis  right  to  return  them  oecause  of  the  de 
feet. — Winelander  v.  Jones,  (Iowa,)  838. 

26.  In  an  action  for  the  price  of  a  car-load  of 
poultry,  where  defendants  deny  plaintiffs'  title  to 
the  poultry,  and  claim  the  same  and     "  '  * 
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sonik  «rldenee  tbat  plaintiffs  bought  It  of  such 
third  penons,  and  of  the  indebtedness  of  the  latter, 
is  competent. — ^Riohmond  v.  Sundberg,  (Iowa,)  184. 

97.  Flalntifls  having  alleeed  that  tner  owned 
and  shipped  the  trauluy  to  cTefendants,  wMch  the 
latter  denied,  the  blU  of  lading  and  the  Uve-stock 
contract,  which  tend  to  show  by  and  to  whom  the 
shipment  was  made,  are  admissible  in  eridenoe.— 
Id. 

38.  Where  it  apimars  that  one  of  the  persons  un- 
der whom  defendants  claim  accompanied  the  car 
of  poultry,  evidence  as  to  who  ordered  the  car,  why 
such  person  accompanied  it,  what  authority  he  had 
to  settle  for  it,  that  defendants  did  not  pay  him  for 
it,  and  that  they  had  made  no  remittance  to  plain- 
tiffs for  the  poultry.  Is  admissible.— Id. 

89.  Ijetters  and  telegrams  from  the  third  per- 
sons to  defendants,  relating  to  their  former  busi- 
ness, and  not  shown  to  hare  any  connection  with 
the  car  load  of  poultry  or  to  be  known  to  plain- 
tiffs, are  not  admissible  in  eTidenoe. — Id. 

80.  An  agreement  for  a  return  of  a  wagon  pur- 
chased in  settlement  will  not  defeat  an  action  on 
the  contract  unless  the  wagon  was  returned  as 
agreed.— Bradley  t.  Falen,  (Iowa.)  688. 

81.  A  note  which  waives  presentment  for  pay- 
ment, protest,  and  notice  of  non-payment,  and  re- 
cites that  the  payee  or  holder  may  extend  the  time 
of  payment  wHbout  notice,  and  without  prejudice 
to  his  rights  against  makers,  sureties,  and  indors- 
ers,  is  not  a  negotiable  promissory  note,  and  in  the 
bands  of  bona  fide  holders  is  open  to  the  defense 
that  it  was  given  for  a  machine  to  be  used  on  trial, 
which  fail^  to  do  the  work  for  which  it  was 
bought,  and  which  the  sellers  represented  it  would 
do.  and  that  such  machine  was  returned  to  the 
sellers,  and  the  contract  rescinded.— Second  Nat. 
Bank  v.  Wheeler,  (Mich.)  968. 

32.  Evidence  that  machines  made  by  the  sellers 
of  the  same  kind  as  that  for  which  the  note  was 
given  worked  satisfactorily,  given  by  witnesses 
who  had  never  seen  that  machine  work,  is  inad- 
missible.—Id. 

Bona  fide  purchaser. 

83.  S.  agreed  to  support  plaintiff  in  return  for 
his  property,  and  obtained  from  plaintiff's  son,  by 
releasfng  him  from  liability  to  support  his  father, 
an  assignment  of  his  interest  in  a  pair  of  oxen, 
which  bad  been  purchased  with  money  belonging 
to  plaintiff  and  the  son.  S.  sold  the  oxen  to  de- 
fendant, and  in  replevin  from  the  purchaser  by 
plaintiff,  who  claimed  that  8.  had  failed  to  carry 
out  bis  agreement,  he  testified  that  he  told  defend- 
ant that  the  oxen  were  his,  and  objected  to  their 
being  sold.  Defendant's  evidence  was  that  he 
asked  plaintiff  if  there  was  any  claim  against  the 
oxen,  and  if  he  objected  to  the  sale,  to  which  plain- 
tiff replied  that  there  was  no  claim  against  them, 
and  that  if  he  had  any  objection  to  the  sale  he  could 
not  protect  himself.  Held  that,  as  the  issue  was 
fairly  submitted  to  the  jury  on  conflicting  evi- 
dence, a  charge  that,  if  defendant  purchased  the 
cattle  in  good  faith  from  8.,  he  woiud  be  protect- 
ed, notwithstanding  8.  might  have  failed  to  fulfill 
his  contract  with  plaintiff;  that  an  innocent  pur- 
chaser of  goods  obtained  from  the  owner  by  fraud 
will  be  protected  in  replevin  by  the  owner, — was 
nnnecessary,  and  was  properly  refused. — Doyle  v. 
Dobson,  (Mich.)  187. 

84.  The  mortgagor  nntil  for«oloeure,  possesses  a 
beneficial  interest  in  the  property  mortgaged,  and 
will  convey  a  good  title  by  a  sale  of  such  property 
to  one  who  purchases  in  the  open  market  in  gooid 
faith,  and  witbont  notice,  actual  or  constructive,  of 
the  mortgage.— Oiililan  v.  Kendall,  (Neb.)  281. 

School  Lands. 

See  Public  Land*,  7. 


SCHOOLS  AND  SOHOOL-DIS- 
TBICTS. 

Existence  of  district  and  title  to  offices,  seo  Q\io 
Warranto,  I. 


Territorial  limits  of  district. 

1.  Under  How.  St.  Mich.  I  5038,  providing  that 
no  scbool-districrt  shall  contain  more  than  nine 
sections  of  land,  a  district  containing  Ave  full  sec- 
tions and  eight  fractional  sections,  the  whole  not 
exceeding  in  quantity  of  land  nine  full  sections, 
is  legal.— People  v.  Gartland,  (Mich.)  687. 

Powers  of  district. 

3.  Laws  Dak.  1879,  c.  14,  {  29,  subd.  4,  provides 
that  the  inhabitants  qualified  to  vote  at  a  school- 
district  meeting  may  vote  for  a  site  for  a  school- 
house.  By  subdivision  5  they  may  vote  a  tax  to 
purchase  or  lease  such  site.  By  section  S6  it  is 
made  the  duty  of  the  district  board  "to  purchase 
or  lease  such  site  for  a  school-house  as  shall  have 
been  designated  by  th0  voters  at  a  district  meet- 
ing, "  and  to  build  such  a  school-house  as  the  vot- 
ers of  the  district  shall  have  agreed  upon.  Held, 
that  the  power  to  acquire  a  site  for  a  school-house 
is  vested  exclusively  in  the  voters  of  the  district, 
and  the  board  have  no  independent  authority 
whatever.— Farmers'  &  Merchants'  Nat.  Bank  v. 
School-Dlst.  No.  58,  (Dak.)  767. 

8.  Laws  Dak.  1879,  o.  14,  restricts  the  amount  of 
obligations  a  school-district  may  incur  in  any  one 
year  to  1><  per  cent,  on  the  value  of  the  taxable 
property  in  the  district.  Held,  that  warrants, 
payable  immediately,  for  sums  exceeding  such  per- 
centage, are  invalid. — Id. 

4.  The  district  may  plead  ultra  vires  to  an  action 
on  warrants  issued  for  the  purchase  of  a  school- 
site  by  the  district  i>oard  without  authority. — Id. 

6.  Laws  Dak.  1879,  c.  14,  i  39,  subd.  5,  provide 
that  school-districts  may  vote  annually  a  tax  of  1 
per  cent,  on  the  taxable  property  of  the  districts 
to  purchase  or  lease  a  site  for  a  school-house. 
Subdivision  8  provides  that  school^listricts  may 
vote  a  tax  as  may  be  necessary,  not  exceeding  one- 
half  per  cent,  in  any  one  year,  to  furnish  the 
school  with  furniture  and  apparatus.  A  school 
l>oard  issued  school  orders  in  excess  of  \yi  per  cent, 
of  the  taxable  property  in  the  district,  on  which 
they  obtained  money,  which  was  used  in  purohas- 
ing  a  site  and  building,  and  furnishing  a  school- 
house;  and,  on  completing  the  school-house  two 
years  thereafter,  reported  such  orders,  showing 
that  they  amounted  to  less  than  1}^  per  cent,  tax 
for  each  of  the  two  years  would  have  produoed, 
and  the  district  accepted  and  occupied  the  school- 
house,  and  approved  the  report.  Held,  that  the 
district  had  power  to  issue  the  orders,  and  had  rat- 
ified the  action  of  the  l>oard  in  issuing  them,  and 
was  iMund  thereby. — Capital  Bank  v.  School-Oist. 
No.  85,  (Dak.)  774. 

OfiScers — Election. 

6.  The  statutory  provision  concerning  the  elec- 
tion of  sohoolnlistrict  officers  by  ballot  is  manda- 
tory, but  where  such  officers  have  been  unani- 
mously elected  by  viva  I'oce  vote  at  a  regular 
meeting,  no  other  persons  claim  to  have  been  elect- 
ed, and  they  have  qualified  and  are  acting,  they 
will  not  be  ousted  on  qrtto  tcarronto.— People  v. 
Gartland,  (Mich.)  687. 

Directors. 

7.  Code  Iowa,  $  1803,  provides  that  at  the  or- 
ganization of  independent  school-districts  six  di- 
rectors shall  be  elected,  two  of  whom  shall  hold 
office  until  the  first  annual  meeting  thereafter, 
two  until  the  second  meeting,  and  two  until  the 
third;  but,  in  districts  having  a  population  of  less 
than  600,  there  shall  be  but  three  directors.  By 
section  1806,  distriota  with  BOO  or  more  are  author- 
ized to  elect  two  directors  each  year  thereafter, 
and  those  having  less  than  600  shall  elect  one  di- 
rector each  year.  Held,  that  where  the  popula- 
tion of  a  district  having  six  directors  is,  at  the 
date  of  a  given  election,  reduced  to  less  than  SOO, 
only  one  director  can  then  be  elected. — State  v. 
Simkins,  (Iowa,)  516. 

Contracts. 

8.  An  agreement  by  the  board  of  direotora  of  an 
independent  school-mstrict,  to  emplov  one  of  the 
directors  as  local  superintendent  of  tne  construc- 
tion of  a  school-building,  and  to  pay  him  for  such 
services,  is  void,  and  its  performance  may  be  re- 
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strained  by  a  tax-payer  wltbont  •hoTrine  actual 
fraud.— Weitz  v.  Indapendent  Dist  of  Des  Moines, 
(lova,)  577. 

9.  PlaintiS  was  employed  by  the  director  of  a 
school-district  to  defend  a  suit  against  it  in  jus- 
tice's court.  That  suit  was  discontinued,  and  an- 
other suit  brought  on  the  same  cause  of  action 
in  the  circuit  court.  Aft«r  the  commencement  of 
the  proceedings  in  the  latter  court,  the  electors  of 
the  district  met,  and  appointed  a  committee  of 
three,  of  which  plaintiff  was  a  member,  to  defend 
the  suit;  and  afterwards,  at  another  meeting  of 
the  electors,  a  proposition  to  rescind  the  action  of 
the  previous  meeting  was  vot«d  down.  Held,  that 
a  valid  contract  of  employment  of  the  plaintiff  by 
the  district  was  shown.  —  McCaffrey  v.  School- 
Diflt.  No.  1,  (Wis.)  lOa. 

10.  The  right  of  the  plaintiff  to  compensation 
could  not  be  resisted  on  the  ground  that  the  com- 
mittoe  of  which  he  was  a  member  stood  in  the  re- 
lation of  public  officers  to  the  district,  and  could 
not  claim  compensation  for  the  discharge  of  an  of- 
ficial duty.— Id. 

Seaworthiness. 

Implied  warranty  of,  see  Shipping. 

SHDUCnON. 

civil  action. 

1.  A  written  agreement  between  an  unmarried 
pregnant  woman  and  the  putative  father  of  her 
expected  child,  by  which  she  agrees  to  leave  ttie 
town  for  a  specified  time,  and  to  waive  all  claims 
against  him,  criminal  or  civil,  for  which  he  prom- 
ises to  pay  her  a  monthly  sum,  and  to  convey  to  her 
certain  land,  is  an  entirety,  and  the  Illegal  agree- 
ment to  suppress  the  criminal  prosecution  renders 
It  absolutely  void,  so  that  it  constitutes  no  defense 
to  an  action  for  seduction.  —  Baird  ▼.  Boehner, 
(Iowa,)  454. 

Bvidenoe. 

2.  There  being  evidence  that  plaintiff  deter- 
mined to  break  off  her  illicit  connection  with  de- 
fendant, and  for  that  purpose  absented  herself  for 
eight  months,  and  after  her  return  again  submit- 
ted to  his  requests,  testimony  as  to  the  connection 
of  the  parties,  their  conduct,  etc.,  before  her  de- 
parture, is  admissible  to  show  their  relations,  the 
control  defendant  had  acquired  over  her,  and  the 
manner  in  which  it  was  acquired. — Id. 

8.  'Evidence  of  the  time  at  which  plaintiff  be- 
came pregnant  is  admissible  in  her  behalf. — Id. 

4.  In  corroboration  of  the  testimony  of  prosacu- 
triz  that  she  had  sexual  intercourse  at  a  time 
named,  she  may  testify  that  afterwards  she  gave 
birth  to  a  child,  and  may  state  the  date  of  the  birth, 
the  evidence  not  connecting  defendant  with  the 
crime.  She  may  also  state  that  the  child  with  her 
is  the  one  alleged  to  have  been  begotten  by  defend- 
ant, where  the  child  is  not  produced  to  show  a  re- 
semblance to  defendant. — State  v.  Clemons,  (Iowa,) 
502. 

5.  Evidence  that  before  the  alleged  sednotion 
prosecutrix  was  often  out  late  at  night  is  admis- 
sible on  the  question  of  chaste  character. — ^Id. 

6.  To  charge  that  no  conduct  or  words  of  prose- 
cutrix after  the  alleged  seduction  can  be  oonsld- 
ered  in  determining  whether  the  previous  char- 
acter was  chaste  or  unchaste  is  error,  as  her  sub- 
sequent declaration  or  admissions  as  to  prior 
practices  would  be  admissible  to  show  prior  un- 
chastity. — Id. 

Instructions. 

7.  An  instruction  that,  If  plaintiff  voluntarily 
yielded  to  defendant's  desires,  she  cannot  recover, 
IS  not  prejudicial  to  defendant,  being  rather  favor- 
able to  him  than  otherwise,  as,  if  she  so  yielded 
under  his  importunities,  flattery,  and  professions 
of  love,  an  action  would  lie. — Baird  v.  Boehner, 
(Iowa,)  454. 

Damages. 

8.  A  verdict  for  t6,750  damages  will  not  be  set 
aside  as  excessive.— Id. 


Criminal  prosaontioB. 

9.  The  allegation  in  an  indictment  for  aadaetton, 
that  the  woman  "was  than  and  there  an  unmar- 
ried female  of  previous  chaste  charaoter,"  is  a 
suiacient  allegatioa  of  chaste  character  at  the 
time  of  the  alleged  aaduotion. — State  v.  Wenz, 
(Uinn.)  983. 

10.  Upon  the  trial  of  an  indictmeDt  for  aedno- 
tion,  the  record  of  a  previous  conviction  of  de- 
fendant vpon  a  charee  against  iiim  by  the  oom- 
plaioing  witness  f or  Mstiucdgr  is  not  aomiasible. — 

U.  Upon  the  trial  of  an  indictment  foraadnctioa 
the  usual  presumption  of  ciiastlty  in  a  woman  does 
not  applv.— -Id. 

12.  Pen.  C3ode  Hiun.  |  842,  provides  tiiat  "a  per- 
son who,  under  promise  of  marriage,  seduces  and 
has  sexual  intercourse  with  an  unmarried  female 
of  previoiM  chaste  character  shall  be  punished, " 
eta  Held,  that  an  Indictment  which  alleges  that 
defeiidant  "willfully  and  falonionsly.  nnder  prom- 
ise of  marriage  to  T.,  her,  the  said  T.,  did  then  and 
there  seduce  and  have  sexual  intercourse  with,  said 
T.  being  tlien  and  there  an  unmarried  female  of 
previous  chaste  character, "  is  sufiaoient,  as  it  fol- 
io ws  the  langmige  of  the  statute. — Stat«v.  Abrescb, 
(Minn.)  948. 

18.  Bnoh  an  indictment  sufficiently  alleges  the 
seduction  to  have  been  "under  promise  of  mar- 
riage. "—Id. 

Self-Defense. 

Limits  of,  see  Arnault  and  BtUtem,  1. 

•  Sentence. 

Power  of  court  to  i  ncrease  punishment  during  term, 
see  Criminal  Law,  M-a6. 

Service  of  Process. 

See  Wrltt,  9,  8. 

Defective,  collateral  attack  on  judgment,  see  Judff- 
ment,  87. 

SET-OFF  AND  COUNTBB- 
CTjATW. 

Pleading  and  evidence,  see  Judgment,  40. 
liight  to,  in  action  by  executor,  see  £a:ecutors  and 
Admlnistratora,  13. 

When  allowable. 

1.  Where  it  is  proper  ttiat  a  judgment  be  set 
off  against  a  note,  it  is  also  proper  that  the  costs 
recovered  in  the  action  in  which  the  judgment  was 
rendered  should  Iw.set  off  in  like  manner.— Ot- 
chfick  V.  Hostetter,  (Iowa,)  883. 

2.  A  defendant  may  in  his  answer  allege  matters 
that  will  be  a  defense  or  oount«r-ol«uin  to  any 
cause  of  action  which  the  plaintiff  may  prove  and 
recover  (or  within  the  allogatioua  of  the  complaint, 
although  such  cause  of  action  may  not  be  of  the 
precise  character  indicated  bj  all  those  allegations, 
and  ^though  such  matter  might  not  l>e  a  defense 
or  counter-claim  if  all  such  aUegations  should  be 
proved.— Smalley  v.  Isaacson,  (Uinn.)  353l 

Recoupment. 

8.  Plaintiff  having  failed  to  establish  the  con- 
tract declared  on,  defendants  cannot  recoup  their 
damages  for  breach  of  the  contract  actually  made 
and  alleged  in  the  answer.  There  can  be  a  re- 
eoupment  only  on  the  contract  sued  on. — Halde- 
manv.  Berry,  (Mich.)  57. 

4.  Where  defendants  are  entitled  to  recoup,  the 
amount  of  damages  should  have  been  found  by  the 
jury,  and  not  hythe  court. — Id. 

Evidence. 

5.  Defendants  pleaded  as  a  set-off  to  plaintiffs' 
demand  that  they  had  purchased  a  lot  of  logs  from 
plaintiffs'  assignor,  and  paid  for  them,  after  which 
plaintiffs'  assignor  sold  the  logs  to  one  O.,  and  re- 
ceived the  price  for  them.  Defendants  then  of- 
fered in  evidence  an  affidavit  of  piaint^tCs'  assignor, 
taken  in  a  suit  against  Iilm  by  Q.,  concerning  a 
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porUon  of  the  logs  sold  to  defeadanta,  which  stated 
that  defendants'  logs  were  folly  paid  for.  Held, 
tbat  it  waa  properly  autnnitted  to  the  jnry  to  find 
whether  the  affidavit  referred  to  all  the  logs  sold 
to  defendants,  or  only  those  involved  in  the  6.  suit 
— Seligman  v.  Ten  Syok's  Estate,  (Uicb.)  184. 

Settlement. 

Of  pauper,  see  Poor  and  Poor-LawB,  5, 6. 
SHEBIFFS  AlTD  CONSTABIJSS. 

Failure  to  make  exeention,  see  Sttoppel,  1. 
Retention  of  property  after  dissolution  of  attach- 
ment, see  .^tt<ic?tm«7it,  8. 

Duties  and  liabiUtleg. 

1.  A  sheriff  lovied  upon  property  sought  to  be 

recovered  by  replevin,  and  retained  it  in  his  pos- 
session until  after  a  settlement  bad  been  had  be- 
tween the  parties  to  the  replevin  suit,  when  he  de- 
livered it  to  a  third  party  without  the  defendant's 
knowledge  or  consent.  Held,  that  the  fact  that 
plaintifT  executed  a  replevin  bond  to  the  sheriff, 
and  bad  directed  him  to  make  snch  delivery,  oon- 
Btituted  no  defense  to  an  action  bv  defendant 
against  the  sheriff  for  the  valne  of  the  property 
replevied.— Wilcox  v.  Brown,  (Neb.)  887. 

Action  against — Wrongftil  levy. 

2.  The  facl  that  a  constable  has  demanded  and 
accepted  an  indemnity  bond  does  not  estop  him 
from  making  the  defense  to  an  action  on  bis  bond 
for  failure  to  make  the  levy  that  the  property  of 
the  debtor  was  exempt. —  Coville  v.  Benuey, 
(Mich.)  1116.  ' 

3.  In  an  action  against  a  sheriff  for  levying  on 
plaintiff's  personal  property  under  an  execution 
against  another  person,  the  plaintiff  being  present 
at  tbo  time  the  sheriff  took  the  goods,  a  charge  to 
the  jury  that,  to  entitle  plaintiff  to  a  verJlct,  she 
must  prove,  not  only  tbat  the  goods  were  hers,  but 
"that  at  the  time  they  were  taken  she  asserted  her 
title  thereto, "  was  erroneous,  because  it  omitted 
the  essential  element  of  an  estoppel,  thac  the 
sheriff  was  influenced  by  her  silenoe. — Hopkins  v. 
Swenseu,  (Minn.)  1003. 

Damages. 

4.  In  an  action  againsta  sheriff  for  the  wrongful 
taking  and  conversion  of  goods,  under  an  execu- 
tion, the  fair  market  value  of  the  goods  at  the 
time  and  place  of  the  taking  is  the  measure  of 
damages,  where  the  good  faith  of  the  officer  is 
undonbtad.— BarlasB  v.  Braasoh,  (Neb.)  lOStt. 
Liability  of  sureties. 

5.  The  act  of  a  sheriff  in  levying,  under  a  writ, 
upon  the  property  of  a  third  person,  is  an  official 
act,  for  which  his  soreties  are  liable. — People  v. 
Hersereau,  (Mich.)  1.53. 

6.  A  judgment  against  a  sheriff  for  official  mis- 
conduct is  ;^7-(7?ut  facie  evidence  in  an  action  for 
the  same  wron^  against  bis  sureties.— Id. 

7.  Proof  of  a  judgment,  consisting  of  a  properly- 
certified  copy,  under  the  seal  of  the  court,  of  the 
pleadings,  which  were  special  and  on  personal  ap- 
pearance, and  of  the  recoi-d  of  verdict  and  judg- 
ment, is  sufficient. — ^Id. 

Levy — Collateral  atta<dc. 

8.  The  validity  of  a  levy  under  an  attachment, 
made  by  a  de  facto  special  deputy- sheriff,  cannot 
be  attacked  for  want  of  authority  in  the  officer, 
in  a  collateral  proceeding  to  foreclose  liens  on  the 
attached  property. — Stickney  v  Stickney,  (Iowa,) 
518. 

SHIPPINa. 

SeaworttaineH. 

PlaintiS  leased  to  defendants  two  scows  and  a 
tug  to  carry  lumber,  the  contract  providing  that 
defendants  assumed  all  liability  for  loss  or  damage 
to  the  cargoes  from  any  cause,  and  that  neither  the 

Elalntiff  nor  the  tug  and  scows  should  be  responsi- 
le  for  any  loss.  The  lumber  was  damaged  by 
water.  Held  tbat,  as  nothing  was  said  on  the 
question  of  seaworthiness  in  the  contract,  there 


was  an  implied  warranty  to  thaA  effect,  and  the 
question  as  to  whether  the  injury  was  caused  by 
leakage,  through  unaeaworthineas,  for  which  plain- 
tiff would  be  liable,  or  by  water  washed  in  from 
above,  which  was  defendants'  risk,  was  a  qoeation 
for  the  jury.— Lyon  v.  Tiffany,  (Mich.)  lOSS. 

Blander. 

Bee  Xtbet  and  Slander. 

Special  Iolmtb, 

See  ConatltutlotMl  Lnw,  16. 

SPECIFIC  FERFOBMANCE. 

Proof  of  agreement. 

1.  Plaintiff  exchanged  lands  with  defendant  ok 
the  assumption  that  the  pieces  of  property  unin- 
cumbered were  of  equal  vatuOj  hut  there  were 
mortgages  on  both  pieces,  and  the  mortgage  on  the 
defendant's  land  exoeeded  in  amount  the  incum- 
brance on  the  plaintiff's  property  by  about  tSOO. 
PlaintiS  alleged  that  defendant  agreed  to  secnre 
her  against  the  payment  of  such  excess,  but  that, 
through  mistake  or  fraud,  no  provision  was  made 
for  such  security  in  the  deed  executed  by  defend- 
ant. Defendant  denied  that  he  was  to  give  such 
security.  Held,  that  the  finding  of  the  trial  court 
that  there  was  such  an  agreement  was  justified. — 
Derbyshire  v.  Strickland,  (Mich.)  76. 

2.  On  bill  for  specific  performance  of  a  contract 
to  convey  land,  ezecuteil  by  one  member  of  a  firm 
in  the  firm  name,  it  did  not  appear  that  the  land 
was  partnership  property,  and  no  authority  to  con- 
vey it  was  shown  in  the  partner  who  executed  the 
contract.  His  undivided  half  interest  in  the  land 
was  sold  under  foreclosure  of  a  mortgage  executed 
bv  him  prior  to  the  date  of  the  contract.    Com- 

Jiiainant  testified  that  the  mortgagee  agreed,  be- 
ore  the  oontraot  was  made,  to  release  the  mort- 
gage, but  the  mortgagee,  who  bad  bought  the  prop- 
erty and  was  a  party  defendant,  denied  this,  and  it 
appeared  that  at  that  time  the  mortgagee's  security 
had  been  greatly  diminished,  and  he  was  coutem- 

Slating  the  necessity  of  taking  the  property  in  or- 
er  to  save  his  claim.  There  was  no  written 
agreement  to  release,  and  no  consideration  for  the 
aUeged  promise  to  release  was  shown.  Held^  that 
a  decree  for  defendants  was  proper. — Harrington 
v.  Holcomb,  (Mich.;  1(M3. 

CoutraotB  enforceable. 

8.  Equity  will  not  compel  the  speciflc  perform- 
ance of  a  contract  by  the  common  council  of  a  city, 
to  erect  a  city-hall  on  a  lot  conveyed  to  the  city  by 
the  plaintiff,  and  to  restrain  the  erection  on  an- 
other lot.— Kendall  v.  Frey,  (Wis.)  4*6. 

4.  The  facts  that  plaintiff  owns  other  lots  in  the 
vicinity  of  the  lot  on  which  the  city-hall  was  in- 
tended to  lie  erected,  and  that  such  construction 
would  be  of  great  benefit  to  plaintiff,  and  that  for 
that  reason  he  sold  the  lot  to  the  city  for  much  less 
than  its  actual  value,  relying  on  the  agreement  to 
build  thereon,  furnish  no  ground  for  enforcing  the 
specific  performanoe  of  the  oontract  to  erect  the 
city-hall  on  the  lot.— Id. 

5.  Where  there  was  no  fraud,  concealment,  or 
misrepresentation  on  part  of  the  plaintiff,  and  the 
terms  of  the  writing  were  explicit,  unambiguous, 
and  not  subject  to  any  doubtful  or  double  oonstruo- 
tion,  so  tbat  there  was  no  reasonable  excuse  for 
misunderstanding  them,  and  the  instrument  was 
read  over  by  defendant,  or  to  him,  before  he  signed 
it,  the  mere  fact  that  he  did  not  understand  the 
meaning  or  legal  effect  of  the  language  as  written 
constitutes  no  ground  for  refusing  speciflc  per- 
formance.— Caldwell  v.  Depew,  (Minn.)  479. 

6.  The  fact  that  a  vendor,  in  giving  a  contract 
for  sale,  is  negligent  in  not  reading  the  oontraot, 
and  knowing  its  contents,  does  not  entitle  vendea 
to  a  specific  performanoe  of  it,  where  he  himself  is 
also  In  the  wrong,  as  the  relief  is  largely  discre- 
tionary with  the  court,  and  depends  more  on  tha 
good  faith  of  the  party  asking  it  than  on  the  negli- 
genoe  of  the  party  against  whom  it  la  •ought.— 
Clark  T.  Hsnrer,  (Iowa,)  S&i, 
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7.  To  Justify  a  refusal  of  spedflc  performance, 
the  same  degree  of  proof  is  not  required  as  would 


justify  setting  aside  a  contract  for  fraud  or  mis- 
take, but  the  relief  should  be  granted  only  wh 
equity  and  good  conscience  seems  to  require  it. 


Id. 

Complainant's  laches. 

8.  Delay  by  the  assignee  of  a  contract  for  the 
sale  of  land,  in  tendering  payment,  and  bringing 
suit  for  specific  performance,  is  excused  where  he 
entertained  the  idea  that  the  refusal  of  the  vendor 
to  recognize  his  rights  was  done  merely  to  bother 
blm  a  little,  (the  vendor  having  stated  to  others 
that  that  was  his  object,)  and  also  where  the  ven- 
dor has  refused  to  render  any  statement  of  pay- 
ments theretofore  made  so  as  to  enable  the  assignee 
to  know  how  much  to  tender,  and  also  where  it 
does  not  appear  that  the  delay  has  injured  the  ven- 
dor in  tho  least.— Feters  v.  Canfield,  (llich.)  125. 

STATES  AND  STATE  OFFI- 

CEBS. 

Limitation  of  action  by  state,  see  Xlmltatfon  oj 
ActUynx,  1. 

Executive  council. 

The  executive  council  cannot  be  compelled  to  en- 
ter into  a  contract  with  one  who  made  the  lowest 
bid  for  publishing  the  supreme  court  reports,  and 
complied  or  offered  to  comply  with  Acts  18th  Gen. 
Assem.  Iowa,  c.  00,  {  4,  which  provides  the  man- 
ner in  which  the  council  shall  let  such  contract  to 
the  person  making  the  proposal  "most  advanta- 
geous to  the  people  of  the  state, "  as  the  determi- 
nation of  the  relative  advantage  is  a  matter  of 
executive  discretion,  and  an  action  to  control  its 
exercise  would  virtually  be  an  action  against  the 
sUte.— IfiUs  Pub.  Co.  V.  Larrabec,  (Iowa,)  598. 

STATUTES. 

Construction,  two-thirds  rote,  see  flection*  atld 

Voters,  1. 
Curative,  see  Con»Ut\»!^naJi  lAWy  13-16. 
Equality  and  uniformity,  see  ConatftuttMial  Law, 

9,10. 
Local  and  special,  see  CotutitKttotiat  haxD.,  16. 
Titles  of,  see  ConstUutionat  iMMy  3-8. 

Total  invalidity. 

When  all  the  provisions  of  an  act  are  secondary 
to  an  unconstitutional  provision,  the  whole  Is  in- 
vaUd.— Brooks  v.  Hydorn,  (Mich.)  112ii. 

Stock. 

See  Corporatione,  12-17. 

Killed  by  locomotive,  see  Bailroad  Compantea, 
85-88. 

Street. 

See  Municipal  CorporcMotu,  17. 

Subrogation. 

By  vendee  of  tax-title,  to  taxes  paid  by  vendor,  see 

Taxatimi,  68. 
Of  agent  to  principal's  rights,  see  Principal  and 

Agent,  10. 

SUBSCBIFTION. 

On  condition. 

1.  The  possible  or  probable  failure  of  plaintiff  to 
raise  16,000  for  the  monument  fund  within  one 
year  after  defendant's  subscription  to  the  fund  be- 
came due,  requii-ed  as  a  condition  subsequent  by 
the  terms  of  the  subscription,  is  no  defense  to  an 
action  on  a  check  given  in  payment  thereof, 
brought  and  tried  before  that  time  had  elapsed.— 
La  Vayett*  County  Monument  Corp.  v.  Magoon, 
(Wis.)  17. 

2.  Defendant  proposed  to  the  county  supervisors 
that  if  the  county,  within  two  years,  would  raise 
by  taxation  the  sum  of  (2,000  towards  the  payment 


of  a  soldiers'  monument,  proposed  to  be  erected  by 
plaintlfl,  defendant  would  himself  give  tl.OOO  for 
the  same  object.  The  county,  under  this  propoeaL 
raised  the  12,000  within  the  prescribed  time,  ana 
paid  It  to  plaintiir.  Held,  that  defendant's  pro- 
posal was  a  conditional  subscription,  and  became 
absolute  upon  such  performance  by  the  county, 
and  was  supported  by  a  valid  oonsideration.— Id. 

Siiicide. 

By  Insured  person  while  Insane,  see  Inturance, 
Sl-88. 


See  WrlU. 


Sununona. 


SUNDAY. 


Labor  on,  class   legislation,  see  Constitutional 
Law,  10. 

Advertising  in  Sunday  paper. 

1.  Under  Qen.  St.  Minn.  1878,  c  100, 1 80,  provid- 
ing that  no  person  shall  do  any  manner  of  labor, 
business,  or  work,  except  only  works  of  necessity 
and  charity,  on  Sunday,  the  issuing,  publishing, 
and  circulating  a  newspaper  on  Sunday  is  unlaw- 
ful.—HAndy  V.  St.  Paul  Globe  Publishing  Co., 
(Minn.)  872. 

2.  A  contract  by  which  plaintiff  is  to  have  full 
charge  and  control  of  the  real-estate  advertising 
business  in  the  daily,  Sunday,  and  weekly  editions 
of  a  newspaper,  the  owner  to  receive  certain  rates, 
the  plaintiff  to  have  all  above  those  rates  that  be 
may  receive  for  advertising,  the  contract  to  con- 
tinue for  five  years,  is  an  entire  and  indivisible 
contract,  and,  as  it  provides  for  publishing  and  cir- 
culating a  newspaper  on  Sunday, the  entire  contract 
is  void  under  tne  above  statute.  Such  contract, 
having  been  entered  into  at  the  time  such  statute 
was  in  force,  was  incapable  of  being  ratified  so  as 
to  relieve  it  of  the  original  taint  of  illegality,  al- 
though by  the  provision  of  Pen.  Code,  f  3.9,  which 
went  into  effect  afterwards,  newspapers  may  be 
sold  in  a  quiet  and  orderly  manner  on  Sunday.  -Id. 

8.  Where  an  ordinance  prohibiting  certain  kinds 
of  business  from  being  done  on  Sunday,  excepts 
from  its  operation  such  persons  as  conscientiously 
observe  the  seventh  day  of  the  week  as  the  Sab- 
bath, the  fact  that  an  individual  believes  the  sev- 
enth day  is  the  Sabbath,  but  does  not  observe  it  as 
such,  does  not  bring  him  within  the  exception.— 
Leiberman  v.  State,  (Neb.)  419.* 

Supplementary  Proceedings. 

Hee  Execution,  8, 9. 

Swamp  Lands. 

See  Public  Lands,  3-6. 

TAXATION. 

See,  also,  Con«titi<tio?uil  Law,  lft-33. 

Action  to  recover  Illegal  tax,  see  Ltmltatlon  of 

ActUytis,  3. 
Assessments  for  highway,  see  fiif/hways,  13, 14. 
Bv  cities,  see  Municipal  Corpomtlona,  55,  G6. 
Claim  under  tax-deed,  right  to  improvements,  see 

EJectmetitj  4,  5. 
In  aid  of  railroad  companies,  see  Bailroad  Com- 
panies, 6-11. 
unorganized  counties,  see  ConstUutionol  Law, 
19-22. 
Of  railroad  property,  see  itaUroad  Companies, 
12-14. 
towns,  see  Toums,  4, 5. 
On  division  of  counties,  sea  CawfUtet,  1-8. 
Proceedings  to  sell  land,  limitation  of  actions,  sea 

X.imUatl07i  of  Actions,  1. 
Right  to  tax  certificates  on  division  of  county,  see 
Counties,  4-8. 

Private  purposes. 

1.  D.  agreed  to  erect  a  stave-mill,  giving  em- 
ployment to  70  persons,  within  the  villtgeof  F., 
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in  eoiuldaratlon  for  which  the  vlUage  agreed  "to 
expend  tl,800  in  makine  public  Improrements  by 
draining  the  marsh,  and  improviuK  the  highways 
an  streets  around  the  (grounds  to  Be  occupied  by" 
D.,  "and  constructing  docks,  harbors,  etc.,  for 
public  sanitary  purposes,  in  accordance  with  the 
resolution  of  the  said  board  of  trustees  of  said  vil- 
lage ;  and  further  agree  to  exempt  said  "  D.  "from 
corporation  tax  for  the  term  of  five  vears.  Said 
$1,200  to  be  deposited  in"  bank,  subject  to  D.'s 
check,  as  soon  as  he  commenced  building  the  mill. 
Held,  that  this  was  an  appropriation  for  the  pri- 
vate purposes  of  D.,  and  would  not  warrant  a  tax. 
— Clee  r.  Sanders,  (Mich.)  154. 

Accounts  between  state  and  county. 

2.  Act  Mich.  1869,  No.  169,  i  134,  providing  for 
the  resale  of  lands  bought  by  the  state  at  tax-sale 
remaining  unsold  for  five  years,  and  for  charging 
back  to  the  proper  county  any  deficiency  in  the 
amount  bid  at  such  resale  below  the  amount  bid 
by  the  state  at  the  first  sale,  is  invalid,  in  so  far  at 
least  as  it  requires  losses  sustained  on  previous 
purchases  to  be  charged  back  to  the  county.  Ste- 
vens V.  Saginaw  Co., 29  N.  W.  Rep.  492,  followed. 
— Auditor  General  V.  Board  of  Supervisors,  (Mich.) 
143. 

S.  On  application  for  a  writ  of  mandamua  to 
the  board  of  supervisors  to  assess  and  collect  a 
sum  alleged  to  be  owing  by  the  county  to  the  state, 
the  respondent's  claim  that  an  item  of  the  alleged 
indebtedness  is  Invalid  is  not  a  counter-claim,  and 
may  be  considered. — Id. 

4.  A  county  cannot  object  to  charging  interest  on 
erroneous  Items  charged  back  to  It  by  the  auditor 

feneral,  or  on  items  for  the  support,  etc.,  of  its 
eaf,  dumb,  and  blind  at  the  public  Institution, 
where  such  has  been  the  uncontested  custom  of 
the  auditor  general's  olfloe  for  many  years,  and 
annual  statements  have  been  fumfahed  to  the 
county,  and  it  made  no  objection  to  such  charges, 
though  It  did  object  to  other  charges. — Id. 

5.  How.  St  Mich,  i  1106,  requires  the  auditor 
general  to  state  the  account  with  each  county  an- 
nually on  the  1st  day  of  July,  and  the  amount  due 
from  it  is  required  by  section  1030  to  be  included 
in  the  amount  of  state  tax  apportioned  to  it.  It 
has  been  customary  for  many  years  to  charge  in- 
terest on  the  annual  balances  due  the  state,  and, 
when  unpaid,  to  carry  them  forward  into  the  ac- 
count of  the  ensuing  year  of  which  they  form  part 
of  the  balance.  Some  counties  have  paid  the  DOl- 
ances  promptly,  while  others  have  wholly  neglect- 
ed them.  Held,  that  snch  balances  should  be  con- 
sidered as  debts  due  the  state,  and  that  such 
method  of  computing  interest  was  not  illegal  as 
compounding  it.  Sherwood,  O.  J.,  and  Morse,  J., 
dissenting. — Id. 

6.  Acts  Mich.  1869,  No.  189,  t  124,  providing  for 
the  resale  of  lands  bought  by  the  state  at  tax-sale 
remaining  unsold  for  five  years,  and  for  charging 
back  to  the  proper  county  any  deficiency  In  the 
amount  bid  at  such  resale  below  the  amount  bid 
by  the  state  at  the  first  sale,  is  Invalid,  in  so  far 
as  it  requires  losses  sustained  on  previous  pur- 
chases to  be  charged  back  to  the  county,  and  such 
losses  are  not  a  proper  charge  against  the  connty. 
Auditor  General  v.  Supervisors,  43  N.  W.  Rep.  1&, 
followed.— Auditor  General  y.  Board  of  Supervis- 
ors, (Mich.)  1101. 

T.  How.  Bt.  Mich,  f  1106,  requires  the  auditor 
general  to  state  the  account  with  each  county  an- 
nually on  the  1st  day  of  July,  and  the  amount  due 
from  it  is  required  by  section  1030  to  be  included 
in  the  amount  of  state  tax  apportioned  to  it.  It 
has  been  customary  for  many  years  to  charge  in- 
terest on  the  annual  balances  due  the  state,  and, 
when  unpaid,  to  carry  them  forward  into  the  ac- 
count of  the  ensuing  year  of  which  they  form  part 
of  the  balance.  Some  counties  have  paid  the  oal- 
ances  promptly,  while  others  have  wholly  neglect- 
ed them.  HeM,  that  such  balances  should  be  con- 
sidered as  debts  due  the  state,  and  that  such  meth- 
od of  computing  interest  was  not  illegal,  as  com- 
pounding it.  Shbrwood,  C.  J.,  dissenting.  Audi- 
tor General  v.  Supervisors,  42  N.  W.  Rep.  148,  fol- 
lowed.—Id. 

8.  Section  1140  provides  that  all  losses  sustained 


by  default  of  any  county  treasurer  In  discharge  of 
his  duties  under  the  tax  law  shall  be  chargeable 
on  such  county.  A  county  treasurer  received  a 
certain  sum  as  moneys  paid  on  sales  of  lands  for 
stat«  taxes,  but  reported  to  the  auditor  general 
that  the  county  had  used  it  for  county  purposes, 
and  the  auditor  general  took  his  receipt  for  the 
same,  and  charged  the  amount  over  to  the  county. 
The  county  liad  never  used  the  money,  and  the 
treasurer  defaulted.  Held,  that  the  county  must 
bear  the  loss. — Id. 

Assessment  and  levy. 

9.  The  assessor's  book  for  the  year  for  which  a 
tax  was  levied  was  not  verified  or  authenticated 
by  any  oath  or  affidavit  of  the  assessor,  but  an 
oath  executed  by  a  former  assessor,  who  had  made 
the  valuations,  but  who  resigned,  and  was  succeed- 
ed by  another  before  the  book  was  filled  out,  was, 
subsequent  to  a  sale  for  non-payment,  pinned  into 
said  book  by  the  connty  clerk.  Held,  that  there 
was  no  assessment  roU  upon  which  a  valid  tax 
could  be  levied.— Bode  T.  Now  England  Investment 
Co.,  (Dak.)  6.58. 

10.  How.  St.  Mich,  i  2398,  authorizes  the  board 
of  supervisors  to  levy  a  tax  for  the  benefit  of  ag- 
ricultural societies.  The  records  of  the  board 
showed  that  the  committee  on  agriculture  recom- 
mended that  $800,  to  be  raised  by  tax,  be  appropri- 
ated to  the  county  agricultural  society,  wnich  re- 
port the  board  adopted ;  and,  on  the  same  day,  the 
committee  of  finance  reported  the  amount  to  be 
raised  for  the  various  county  purposes,  one  Item 
of  which  was  "  Agriculture,  tSOO ; "  and  the  amounts 
were  ordered  spread  on  the  assessment  roll.  Held, 
that  it  sulHciently  appeared  that  the  item  for  "ag- 
riculture" was  the  amount  voted  to  the  agricult- 
ural society,  which  the  board  was  authorized  to 
vote,  and  that  a  tax-deed  based  on  the  record  was 
valid.— Harding  v.  Bader,  (Mich.)  943. 

Equalisation. 

11.  The  revenue  laws  of  Nebraska  (Ck>mp.  St.  c. 
77,  S  70)  name  only  two  classes  of  cases  in  which, 
to  authorize  the  action  of  the  board  of  equalization, 
a  complaint  must  be  filed :  i^irgt,  where  the  com- 
plainant is  aggrieved  by  his  own  assessment;  and, 
second,  where  he  is  aggrieved  by  the  assessment 
of  another.  Held,  that  no  complaint  is  necessary 
to  authorize  the  board  to  equalize  the  valuations 
between  the  different  precincts  or  townships  of  a 
county.— State  v.  Edwards,  (Neb.)  883. 

12.  At  the  time  of  listing  plaintiff's  property  for 
taxation,  plaintiff  claimed  that  certain  bank-stock 
he  owned  should  not  be  assessed,  but  should  be 
offset  by  a  debt  due  the  bank.  The  assessor  re- 
fused to  do  this,  but  "consented  to  and  did  report 
to  the  board  of  equalization,"  who  ordered  him 
to  place  it  on  his  books  for  taxation.  Held,  that 
this  was  no  "raising"  of  plaintiff's  assessment,  re- 
quiring the  notice  as  provided  in  McClain's  Ann. 
Code  Iowa,  { 1811,  to  be  given  when  the  board  of 
equalization  decides  to  raise  the  assessment  of  any 

gsrson.— Jackson  y.  Chizum,  (Iowa,)  660;  Kelhl  v. 
ame,  (Iowa,)  652. 

18.  Laws  Iowa  1880,  o.  109,  i  8,  provides  that  "at 
the  first  meetingof  the  Imardof  equalization  of  any 
township,  eta,  they  shall  decide  what  assessment 
should  in  their  opinion  be  raised,  and  make  an  al- 
phabetical list  of  names  of  the  individuals  whose  as- 
sessment It  is  proposed  to  raise,  and  post  a  copy 
of  the  same  in  a  conspicuous  plaoe;  •  •  •  and 
the  board  shall,  if  in  their  opinion  some  assess- 
ments should  be  raised,  hold  an  adjourned  meeting 
*  *  *  before  final  action  thereon, "  giving  no- 
tice, eto.  Held  that,  the  board,  at  their  first  meet- 
ing, having  decided  that  an  assessment  should  be 
raised,  their  proceeding  was  not  void  because  the 
change  was  at  once  entered  of  record,  where  sub- 
sequently the  proper  notice,  of  which  the  tax- 
payer had  actual  knowledge,  was  given  of  the 
raised  assessment  and  of  the  adjourned  meeting, 
at  which  time,  no  objection  having  been  made,  the 
assessment  was  simply  left  as  raised  at  the  first 
meeting.— Rockafellow  v.  Wilkins,  (Iowa,)  880. 
Erroneous  taxation — Bemedies. 

14.  Where  a  petition  alleges  that  the  board  of 
supervisors  reduced  the  assessed  value  of  realty  44 
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per  eent. ;  fhat  the  auditor,  In  disregard  of  the 
egnaUsation,  made  up  the  tax-lists  by  placinir  plain- 
tufa'  realty  therein  at  the  assessed,  instead  of  the 
decreased,  Taloations;  that  plaintiffs  demanded  of 
the  anditor  that  be  correct  the  tax-lists  in  that  par- 
ticular; and  that  he  refusod  so  to  do;  and  prays 
for  a  peremptory  rrumdamut  to  compel  the  cor- 
rection,— it  fairly  appears  that  plaintiiTs  liave  not 
paid  their  taxes.— Kidley  v.  Douglierty,  (Iowa,) 
1T& 

15.  Plaintiffs  in  such  case  have  not  a  "plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course 
of  the  law, "  nor  will  an  injunction  afford  the  re- 
lief demanded.— -Id. 

16.  Code  Iowa,  S  883,  authorizing  equalization  by 
the  county  board,  provides  that  it  shall  be  substan- 
tially as  the  state  board  equalize  assessments 
amonff  the  several  counties.  Section  SSti  provides 
that  "the  county  auditor  shall  add  to  or  deduct 
from  the  valuation  of  each  parcel  of  real  property 
in  his  county  the  required  percentage. "  Section 
887  provldoe  that  In  transcriblnc;  the  assessments 
he  shall  enter  the  "  number  of  town  lots  and  value. " 
Held,  that  the  duty  of  the  auditor  to  make  up  his 
tax-lists  in  accordance  with  the  equalized  valuation 
is  imperative,  and  can  be  enforced  by  mandamus. 
—Id. 

Erroneous  taxation — Ii^iunotion. 

17.  To  avoid  multiplicity  of  suits,  equity  will  en- 
join the  collection  of  an  invalid  tax  which  would 
otherwise  be  levied  on  complainant's  personal  prop- 
erty, in  a  suit  brought  by  numerous  tax-payers 
having  no  joint  interest. — Clee  v.  Sanders,  (llicb.) 
154. 

18.  The  fact  that  the  invalid  tax  has  been  so  cov- 
ered up  in  the  assessment  roll  as  not  to  show  its 
identity  is  an  additional  reason  for  equitable  inter- 
ference.— Id. 

10.  Where  the  action  involves  the  legality  of  the 
tax  levied  on  numerous  distinct  parcels  of  real  es- 
tate, equitable  jurisdiction  attaches  in  order  that 
a  multiplicity  of  suits  may  be  avoided. — Bode  t. 
New  England  Investment  Co.,  (Dak.)  658. 

CoUeotlon. 

so.  The  action  by  the  township  treasurer  to  re- 
cover personal  property  tax  is  expressly  required 
by  Laws  Mich.  1885,  p.  187,  to  be  brought  against 
the  person  "to  whom  it  is  assessed,  "and  cannot  be 
brought  against  any  other  person,  though  he  may 
be  the  real  owner  of  the  property. — ^Township  of 
Laketon  v.  Akeley,  (Mich.)  1«B. 
Payment  under  protest. 

31.  One  who  by  force  of  the  statute  is  unable  to 
place  on  record  a  deed  of  conveyance  by  which  he 
has  acquired  title  to  real  estate,  by  reason  of  illegal 
taxes  being  charged  on  the  land,  may  pay  such 
t«xes,  in  order  to  secnre  the  recording  of  his  deed. 
Such  payment  is  not  voluntary,  and  may  be  recov- 
ered back.— State  v.  Nelson,  (Minn.)  548. 

22.  Plaintiff,  under  protest,  to  release  his  property 
from  a  levy  under  a  warrant,  gave  the  tax  collect. 
or  his  note  for  nearly  the  wholo  amount  of  an  al- 
leged illegal  tax,  paying  a  small  amount  in  money, 
and  taking  the  collector's  receipt  for  the  tax,  and 
no  other  payment  was  made  before  bringing  suit 
to  recover  the  tax  as  paid  under  protest,  and  be- 
fore such  suit,  also,  the  warrant  expired.  Held, 
that  plaintiff  tiad  no  right  of  action,  except  as  to 
the  money  payment,  and  that  it  was  immaterial 
that  he  made  a  payment  on  the  note  after  suit 
brought,  or  that  at  uie  trial  he  offered  to  allow  a 
set-off  of  the  balance  due  on  the  note.— Tumbull  ▼. 
Township  of  Alpena,  (Mich.)  U4. 

33.  Other  money  paid  by  plaintiff  at  the  time  of 
giving  the  note  will  be  presumed  to  have  t>een 
paid  on  taxes  conceded  to  be  valid. — Id. 

Penalties. 

'U.  "Penalties"  for  non-payment  of  taxes  can 
only  be  imposed  after  the  tax  paj'er  has  had  an 
opportunity  to  pay,  and  fails  to  do  so.  Hence, 
where  part  of  a  tax  is  illegal,  and  the  party  has 
tiad  no  opportunity  of  paying  the  legal  part  alone, 
and  he  interposes  and  maiutains  a  defense  to  the 
illegal  part,  tbe  10  and  5  per  cent,  penalties  previ- 
ously imposed  under  general  tax  law  Minn.  §  69, 
were  wholly  unauthorued  and  invalid,  (the  party 


not  having  been  then  In  default.)  and  no  part  of 
them  should  be  included  in  the  Judgment.— State 
V.  Certain  Lands  in  Redwood  County,  (Minn.)  473. 

Tax  judgment. 

25.  Want  of  jurisdiction  of  the  court  to  render  a 
tax  judgment  may  be  shown  by  evidence  liehora 
the  record.— Brown  v.  Corbin,  (Minn.)  481. 

26.  Under  the  Minnesota  statute,  a  tax  judgment 
is  void  for  want  of  jurisdiction  when  no  newspaper 
had  been  desienated  in  which  to  publish  the  delio- 
quent  list,  andthe  absence  of  such  designation  may 
be  proved  by  showing  that  there  is  no  record  or  flla 
in  the  olBce  of  tbe  county  auditor  or  tlM  <derk  of 
court  of  such  designation. — Id. 

Sale  for  non-payment. 

27.  By  section  2,  c.  135,  Gen.  Laws  1881,  all  tbe 
provisions  of  the  general  tax  law  as  to  advertise- 
ment, judgment,  and  sale  of  property  for  taxea 
are  incorporated  into  tbe  act.  Held,  that  tbe  pro- 
vision of  seotions  83,  86,  of  the  general  tax  law, 
requiring  lands  not  sold  to  actual  purchasers  to  be 
bid  in  for  the  state,  was  applicable  to  proceedings 
under  such  act,  notwithstanding  section  9  of  the 
act,  which  provides  that  all  pieces  or  parts  of  land 
remainincr  unsold  at  such  sale  shall  be  stricken 
from  the  tax-list,  etc. — Mulvey  ▼.  Toser,  (Minn.) 
387. 

28.  Code  Iowa,  S  8&,  requires  a  county  treasurer 
to  enter  on  the  tax-book  the  taxes  delinquent  on 
any  tract  of  land.  A  sale  was  made,  which  was 
attacked  as  invalid.  It  did  not  appear  that  tbe 
tax-book  was  in  the  treasurer's  bands  at  the  time 
of  sale,  though  he  received  it  on  that  day,  and 
there  was  no  entry  therein  of  the  delinquent  taxes 
for  which  the  sale  was  made.  There  was  some  ev- 
idence that  the  book  for  another  township  was 
still  in  the  hands  of  the  auditor  after  the  sale 
closed.  Held,  that  it  would  be  inferred  that  the 
book  was  not  in  his  hands  at  the  time  of  the  sale, 
as  well  because,  if  the  book  was  in  different  parts, 
it  was  more  probable  that  all  were  delivered  to- 
gether, as  for  the  reason  that  be  would  be  pre- 
sumed to  have  discharged  the  duty  imposed  by 
said  statute,  of  entering  such  delinquent  taxes  on 
the  book,  if  it  had  then  t>oen  in  his  possession. — 
Babcock  v.  Bonebrake,  (Iowa,)  659. 
Conduot  of  sale. 

30.  A  tax-sale  of  a  fractional  part  of  s  traet  of 
land  is  not  rendered  invalid  by  the  fact  that  the 
list  of  lands  advertised  for  sale  shows  that  bids 
were  made  for  a  definite  qnantity  of  land,  and  not 
for  an  undivided  part,  if  the  tax-sale  record  shows 
the  bid  to  have  been  for  an  undivided  interest,  as 
the  latter  will  control. — Jenswold  ▼.  Doran,  (Iowa,) 
465. 

30.  It  need  not  appear  in  what  portion  of  the 
tract  such  a  fractional  part  is,  aa  only  an  undivid- 
ed interest  is  sold.— Id. 

Certificate  of  sale. 

31.  On  a  tax  judgment  sale  made  by  the  county 
auditor  under  Ijaws  Minn.  1874,  it  was  necessary 
that  the  certificate  issued  to  a  purchaser  or  to  the 
state  should  recite  that  each  tract  or  paroel  was 
first  offered  to  the  bidder  who  would  pay  tbe 
amount  for  which  it  was  to  be  sold  for  tbe  shortest 
term  of  years,  etc.  This  was  a  matter  of  bu)>- 
Btance,  and  a  certificate  which  did  not  show  on  its 
face  that  this  provision  had  tteen  oompUed  with  is 
invalid,  and  no  evidence  of  title.  It  cannot  be 
helped  by  parol  evidence,  and  is  insufficient  to  set 
tbe  statute  of  limitations  In  motion. — Vander  Linde 
v.  Canfield,  (Minn.)  538. 

32.  W  ben  such  certificate  is  admitted  in  evidence, 
and  the  particular  defect  overlooked  at  the  trial, 
it  is  not  error  for  the  court  to  grant  a  new  trial  oo 
the  ground  of  the  insufficiency  of  the  evidenoe  to 
show  that  the  party  claiming  under  such  certifi- 
cate had  acquired  title,  though  the  adverse  party 
had  consented  to  its  admission  as  evidence  under 
a  mistake  as  to  its  legal  effect. — ^Id. 
Bedemption. 

88.  The  failure  to  pay  anything  as  printer's  fees 
for  publication  of  notice  of  tbe  tax-sale,  as  required 
by  the  Nebraska  revenue  law,  $  125,  will  not  avoid 
tbe  redemption,  where  It  is  not  shown  that  any 
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proof  kad  been  left  With  (be  treasurer  of  the 
amount  actuallT  paid  for  such  publication. — State 
V.  Harper,  (Neb.)  7«4. 

34.  A  a  error  in  retaiain^  a  suit  to  foreclose  a  tax 
certificate,  and  rendering  judgment  for  costs  after 
the  redemption,  of  the  certiiieato,  is  jurisdictional, 
and  the  judgment  is  utterly  void,  though  the  court 
had  jurisdiction  when  the  action  was  bt^uD. — Xwo 
Kivers  Manuf'g  Co.  v.  Beyer,  (Wis.)  232. 

3o.  The  approval  and  consent  of  defendant's  at- 
torney to  the  retention  of  the  case,  and  the  entry 
of  judgment  for  costs  after  he  bad  redeemed  from 
the  tax,  such  approval  and  consent  being  without 
defendant's  knowledge,  and  in  aid  of  a  scheme  to 
defraud  his  client  out  of  the  land,  is  not  binding 
on  defendant. — Id. 

36.  On  an  application  for  a  mandUimus  to  com- 
pel the  county  treasurer  to  execute  a  tax-deed, 
where  It  is  shown  that  the  land  had  been  redeemed 
subsequent  to  the  sale,  but  there  is  no  proof  that 
the  person  paying  the  redemption  money  had  au- 
thority from  the  person  in  whose  name  the  pay- 
ment was  made,  it  will  be  presumed  that  the  nec- 
essary authority  was  shown  to  the  treasurer  to  en- 
title him  to  receive  the  money.— State  v.  Harper, 
(Neb.)  764. 

Kotlce  to  redeem. 

87.  One  who  purchases  an  undivided  portion  of 
a  tract  of  land  at  one  sale,  and  at  a  later  sale  for  the 
taxes  of  another  year  purchases  the  residue,  and 
also  another  distinct  tract,  may  include  both  tracts 
in  a  single  notice  to  the  former  owner  of  the  expi- 
raUon  of  the  period  for  redemption.— Jenswold  v. 
Doran,  (Iowa,)  485. 

38.  Though,  after  defective  proof  of  the  service 
was  made,  a  tax-deed  was  executed  to  the  pur- 
chaser, acting  under  which,  and  the  quitclaim  deed 
mentioned,  the  grantee  of  the  purchaser,  and  those 
claiming  under  him,  took  possession  of  the  land, 
and  enjoyed  its  use,  tiefore  the  expiration  of  9U 
days  from  the  filing  of  the  second  proofs,  the  value 
of  which  use  was  greater  than  the  amount  required 
for  redemption,  the  enjoyment  of  the  rents  and 
profits  would  not  operate  as  an  equitable  redemp- 
tion, as  their  possession  was  in  good  faith,  under 
color  and  oUum  of  title. — Babcock  v.  Bonebralte, 
(Iowa,)  559. 

80.  After  the  purchaser  of  land  at  tax-sale  has 
conveyed  by  quitclaim  deed,  without  having  as- 
signed the  certificate  of  purchase,  he  may  still ! 
make  proof  of  service  of  notice  of  the  expiration  of 
the  period  for  redemption,  to  cure  defects  in  afB- 
davits  formerly  made  to  show  such  service,  though 
the  land  Is  In  possession  of  persons  claiming  under 
his  grantee,  as,  if  still  the  lawful  holder  ol  the  cer- 
tificates, he  was  authorized  to  make  proof  of  serv- 
ice by  Code  Iowa,  i  894 ;  and,  if  not  such  holder, 
his  grantee  would  be  presumed  to  have  authorized 
or  ratified  his  act,  which  was  for  the  grantee's  ben- 
efit.—Id. 

4U.  Under  Oen.  St.  Hinn.  1878,  c.  11,  {  lai,  pro- 
viding that  a  notice  of  the  expiraUou  of  the  time 
for  redemption  from  a  tax-sale  shall  be  served  on 
"the  person  In  whose  name  such  lands  are  as^ 
sessea, "  notice  of  expiration  was  caused  to  be  Is- 
sued by  defendant's  nusband,  who  had  bought  at 
the  tax-sale,  and  service  was  made  upon  defend- 
ant, the  wife.  In  whose  name  the  lands  were  then 
assessed,  and  who  was  in  possession.  Held,  that 
such  service  was  properly  made  under  the  statute 
whether  the  defendant  was  the  real  owner  of  the 
land  or  not  at  the  time  of  issning  the  notice.— 
Western  Land  Ass'n  v.  McC!omber,  (Minn.)  .543. 

41.  The  notice  was  inaccurate  In  stating  that  in- 
terest was  chargeable  upon  the  amount  therein 
stated  from  the  date  of  the  judgment,  instead  of 
from  the  date  of  the  sale,  which  was  less  than  six 
weeks  subsequent  to  the  judgment.  It  appeared 
from  the  record  that  the  differunue  in  the  amount 
would  bo  merely  triiiing.  Held,  that  the  inaccu- 
racy was  Immaterial,  under  the  maxim  that  the 
law  does  not  regard  trifles. — ^Id. 

Tax-titles. 

42.  A  sale  of  lands  for  a  city  tax  of  seven  mills 
on  the  dollar,  where  it  appears  tliat  the  only  tax 
levy  made  by  the  city  authorities  for  that  year  was 


for  bnt  foar  mills,  Is  Ulefal  and  void.— Bode  t. 
New  England  Investment  Co.,  (Dak.)  658. 

48.  One  who  is  not  shown  to  be  the  owner  of 
land  cannot  interpose  the  five-years  statute  of  lim- 
itation, as  against  one  claiming  under  a  tax-deed. 
— Scbee  v.  La  Grange,  (Iowa,)  616. 

44.  Defendant,  having  some  doubts  as  to  the  va- 
lidity of  his  title  to  land,  decided  to  let  it  be  sold 
for  taxes,  and  bu^  In  the  tax-title.  The  land  was 
sold,  and  the  notice  of  expiration  of  redemption 
was  served  upon  defendant  by  one  W.  J.  M.,  whom 
defendant  knew  very  well.  Defendant  told  him 
his  reasons  for  permitting  the  sale  for  taxes,  and 
asked  him  to  take  the  deed  in  his  own  name,  and 
afterwards  transfer  the  title  to  defendant,  he  pro- 
posing to  pay  the  redemption  money  about  the  time 
the  right  should  expire.  This  W.  J.  M.  sgMed  to 
do,  and  declared  that  it  was  not  necessary  that  the 
payment  should  be  made  on  or  before  the  day  the 
right  expired,  but  if  made  soon  afterwards  it 
would  be  good.  The  notice  was  In  the  name  of  H. 
W.  M.,  W.  J.'s  brother,  to  whom  W.  J.  had  trans- 
ferred the  tax  certificate,  and  W.  J.  testified  that 
in  serving  the  notice  he  acted  as  his  brother's 
agent.  Defendant  testified  that  be  then  did  u(A 
know  that  any  other  person  was  interested  in  the 
tax  certificate,  and,  knowing  W.  J.  M.  by  the  name 
of  "Will, "  he  supposed  the  notice  was  in  bis  name. 
About  the  time  the  right  expired,  defendant  called 
on  W.  J.  M.,  and  paia  him  the  reidemption  money, 
and  was  informed  that  H.  W.  IL,  who  owned  the 
certificate,  was  absent,  but  as  soon  as  he  returned 
they  would  call  on  defendant  and  give  him  a  deed. 
W.  J.  M.  next  day  left  the  state,  and  H.  W.  re- 
fused to  transfer  the  title,  except  upon  a  payment 
of  (2,000.  The  land  was  sold  at  the  tax-sale  for 
t51.36,  and  was  worth  ('.OOO.  H.  W.  M.'s  interest 
was  sold  to  plaintiff  throug[h  an  attorney,  who  was 
also  employed  by  plaintifl  in  some  legal  business, 
for  tl.lOO,  the  attorney 'to  receive  t5U)  additional 
upon  recovery  of  possession.  FlalntlS  knew  that 
he  was  buying  a  tax-title  to  land  occupied  by  an 
adverse  claimant,  who  was  making  a  vigorous  re- 
sistance to  the  enforcement  of  the  tax-title.  Held 
that,  as  the  tax -title  was  acquired  by  fraud,  and 
transferred  to  plaintiff,  who  had  at  least  construotr 
ive  notice  of  its  character,  it  oould  not  be  en- 
forced, and  that  defendant  was  entitled  to  have 
his  title  quieted. — Leas  v.  Qarvericb,  (lowaO  ItM^ 

45.  If  W.  J.  M.  was  acting  as  agent  of  H.  W.  M., 
he  had  full  power  to  receive  the  redemption  mon- 
ey and  make  contracts  as  to  the  time  and  condi- 
tions of  payment,  and  his  principal  is  chargeable 
with  knowledge  of  and  responsibility  for  his 
f  raud,and  a  redemption  pursuant  to  the  agreement 
made  by  him,  though  not  in  compliance  with  the 
statute,  is  such  a  one  as  in  equity  will  defeat  the 
tax-title.— Id. 

46.  Though  ttie  attorney  through  whom  plaintiff 
bought  was  not  at  that  time  plaintiff's  attorney, 
so  as  to  bind  plaintifl  by  his  knowledge,  the  facts 
were  such  as  to  put  plamtifl  on  inquiry,  and  he  is 
chargeable  with  such  knowledge  of  facts  as  he 
might  have  ascertained  had  he  made  inquiry.— Id. 

Becord  of  deed. 

47.  Under  Rev.  St.  Wis.  i  769,  requiring  the  reg- 
ister of  deeds  to  keep  a  general  Index  in  which  he 
shall  en  ter  the  names  of  grantors,  a  record  of  a  tax- 
deed  is  not  defective  because  the  index  states 
merely  the  name  of  the  county  and  not  the  nam* 
of  the  state  as  grantor,  and  because  for  a  descrip- 
tion of  the  land  it  recites,  "See  deed." — Hall  v. 
Baker,  (Wis.)  104. 

Uerger. 

48.  Where  the  general  owner  of  real  property  re- 
ceives a  deed  therefor  from  a  person  holding  a 
tax-title  on  said  property,  the  title  conveyed  by 
such  deed  will  become  merged  in  the  title  of  suon 
general  owner. — Wygant  v.  Dahl,  (Neb.)  785. 

Rights  of  purchaser. 

49.  In  an  action  for  the  purpose  of  removing  the 
cloud  cast  by  a  tax-title  from  real  property,  and  to 
quiet  the  title  in  him,  it  appeared  that  plaintiff, 
and  those  under  whom  be  claimed,  had  been  in  the 
exclusive,  uninterrupted  possession ,  of  said  land 
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for  more  than  10  yean,  and  that  said  taxes  had  ac- 
crued and  said  tax-deed  been  executed  more  than 
10  years  before  the  bringing  of  the  action.  Held, 
that  as  plaintiff  sought  equitable  relief  from  said 
taxation  and  tax-de^,  notwithstandioK  the  statute 
of  limitations,  he  must,  as  a  condition  of  relief,  do 
equity  by  paying  such  taxes  and  interest. — Id. 

50.  In  such  action,  where  a  decree  is  rendered 
upon  an  answer  or  cross-petition  of  a  defendant 
for  such  taxes,  interest,  and  disbursements,  or 
either  of  them,  an  attorney's  fee  equal  to  10  per 
cent,  thereon  will  be  awarded.— Id. 

Bights  of  purchaser — Becovery  of  pos- 
session. 

51.  Fol.  Code  Dak.  o.  38,  f  75,  providing  that  no 
action  shall  be  commenced  "to  recover  possession 
of  lands  whiuh  have  been  sold  and  conveyed  bv 
deed  for  non-payment  of  taxes,  or  to  avoid  such 
deed,  *  •  *  until  all  taxes,  interest,  and  pen- 
alties, costs  and  expenses  shall  be  paid  or  tendered 
by  the"  plaintiff,  eta,  has  no  application  to  an  ac- 
tion brought  to  determine  the  validity  of  a  tax 
where  no  deed,  but  only  a  certificate  of  sale,  has 
been  executed  to  the  purchaser. — Bode  v.  New  Eng- 
land Investment  Co.,  (Dak.)  058. 

53.  In  an  action  in  equity  for  such  purpose,  where 
the  complaint  alleges  that  no  assessment  was  ever 
made  by  the  proper  authorities  npon  which  the 
tax  in  question  could  be  levied,  which  allegation 
is  not  controverted,  no  previous  tender  of  the  tax 
by  plaintiff  is  required  as  a  condiUon  of  equitable 
relief.— Id. 

Beimburaement  of  defeated  claim- 
ant. 

58.  Where  defendant  in  ejectment  prayed  as  al- 
ternative relief  that  he  might  be  subrogated  to  the 
rights  of  his  grantor,  who  held  the  land  in  contro- 
versy under  a  tax-title,  to  a  return  of  the  money 
paid  by  him  for  such  tax-title,  as  well  as  for  a  re- 
turn of  taxes  subseqently  paid  by  defendant,  on 
said  land.  In  case  of  the  failure  of  said  tax-title, 
the  admission  of  the  informal  and  void  tax-deed 
under  which  defendant's  grantor  claimed  to  hold 
said  land,  and  of  the  receipts  for  subsequent  taxes 
paid  bv  defendant  on  the  land  for  the  purpose  of 
establishing  the  amount  of  an  alternate  recovery 
therefor,  was  not  error. —Wise  v.  Newatney,  (Neb.) 
889. 

54.  Where  a  purchaser  at  a  tax-sale,  whose  title 
is  void,  seeks  to  enforce  a  Iten  on  the  land  for  the 
amount  of  t^es  paid  subsequent  to  his  purchikse, 
under  Laws  Minn.  1874,  o.  1,  i  188,  the  county 
treasurer's  receipt  is  only  evidence  of  the  fact  of 
payment,  but  not  of  the  existence  of  any  tax 
against  the  land. — Brown  v.  Corbin,  (Minn.)  481. 

55.  The  revenue  law  of  Nebraska  (Comp.  St. 
S  181)  provides  that  when,  by  mistake  or  wrong- 
ful act  of  the  treasurer  or  other  officer,  land  has 
been  sold  on  which  no  tax  was  due  at  the  time,  or 
whenever  land  is  sold  in  consequence  of  error  in 
describing  it  in  the  tax-receipt,  the  countv  is  to 
hold  the  purchaser  harmless  by  paying  him  the 
amount  of  principal  and  interest  and  costs  to 
which  he  would  have  been  entitled  had  the  land 
been  rightfully  sold.  Held  that,  where  land  which 
is  not  taxable  is  sold  for  taxes,  the  purchaser  may 
pay  taxes  assessed  thereon  after  the  sale,  and  up- 
on the  failure  of  his  interest  in  the  land  may  re- 
cover the  amount  he  has  so  paid,  with  interest 
thereon,  from  the  county. — Wilson  v.  Butler  Coun- 
ty, (Neb.)  691. 

Tax-Deeds. 

Effect  of,  between  co-tenants,  see  Tenancy  tn  Com- 
mon and  Joint  Tenancy,  1,  3. 

Tax-Sale. 

Purchase  at,  does  not  impair  purchaser's  right  to 
rely  on  adverse  possession,  see  Adver$e  Postea- 
siokii. 

Tax-Titles. 

See  Taxation,  42-40. 


TENANOT  nr  COMMON  Ain> 
JOINT  TENANCY. 

Claim  of  homestead  by  oo-tenant,  see  Hnmestead,  1. 
Conveyance  of  property  held  in  common  by  hus- 
band and  wife,  see  Husband  and  Wife,  8. 

Advene  possession  between  co-tansnts. 

1.  A  widow  whose  husband  had  died  intestate, 
and  seised  of  certain  lands,  remained  io  actoal 
possession  of  the  premises,  and  asoertainiDg  that 
the  lands  had  been  sold  to  the  state  for  taxes  prior 
to  the  sale  to  the  husband,  which  sale  was  no- 
known  to  the  husband  and  his  grantor,  she  pro- 
cured through  the  husband's  grantor  a  tax -deed 
from  the  state.  Held,  that  the  tax-deed,  though 
made  to  the  widow,  inured  to  the  benefit  of  all  tne 
heirs  of  the  estate.— Richards  v.  Richards.  (Mich.) 
954. 

3.  In  addition  to  the  tax-deed,  the  widow  pro- 
cured quitclaim  deeds  from  all  the  heirs  except 
plalntilT.  She  then  conveyed  by  quitclaim  all  her 
interest  in  the  land  to  a  son,  the  only  one  of  the 
heirs  who  remained  with  her  in  actual  possession. 
Held,  that  neither  the  widow  nor  the  son  could  as- 
sert possession  under  the  tax-title  as  adverse  to 
plaintiff,  nor  can  it  avail  the  son  that  the  tax-titlo 
was  void,— Id. 

Tender. 

See.  also,  Horlgages,  24. 
Of  debt  to  pledgee,  see  Pledge,  5,  A. 
When  need  not  precede  action  to  set  aside  tax-title, 
see  TaxatUm,  61,  52. 

Territorial  Courts. 

Judgments  of,  see  Jxiidjgment,  88. 

Threats. 

See  AmauU  and  Battery,  9. 

Torts. 

See  Death  by  Wrongful  Act;  Deoett;  ratxfVle 
EnVry  and  Detainer;  Libei  and  Slander:  Ma- 
iiototu  Prosecution;  NeoHgenoe;  JZeptaofR.- 
TrespoM;  Trover  and  ConvertUm. 

Damages  for,  see  Damages,  8-8. 

Waiver  of  action  for,  see  .Jetton. 

TOWNS. 

Bridges,  joint  oonstmction  of,  see  Bridget,  U 

OfiBoera — Powers. 

1.  Code  Iowa,  S  898,  constitutes  the  township 
trustees  a  board  of  health,  and  gives  them  charge 
of  all  cemeteries  within  their  township,  dedicated 
to  public  use,  not  controlled  by  other  trustees  or 
Incorporated  bodies.  Section  415  confers  upon 
them  power  to  make  regulations  for  the  protectioD 
of  the  puhlio  health,  and  respecting  nuisances. 
Held,  that  the  trustees,  having  purchased  prop- 
erty with  township  funds,  for  use  as  a  cemetery, 
and  finding  it  unfit  for  that  purpose,  may  sell  tfie 
same,  with  a  restriction  that  it  shall  not  be  used 
for  a  private  or  public  cemetery.— Bushel  v.  Whit- 
lock,  (Iowa,)  1861 

Beslgnation. 

a.  Under  the  Nebraska  township  system  of  gov- 
ernment, a  supervisor  is  a  township  ol&oer;  and 
his  resignation  should  be  addressed  to  the  town- 
ship clerk  of  the  proper  township. — State  v.  Tay- 
lor, (Neb.)  729. 

3.  Where  the  vacancy  in  the  oifloe  of  township 
supervisor,  caused  by  resignation,  has  not  been 
filled  by  appointment,  as  prescribed  by  CSomp.  St. 
Neb.  o.  36,  f  103,  (1)  by  the  town  board;  (2)  where 
the  otBces  of  the  town  board  are  all  vacant,  by  the 
township  clerk;  'S)  where  there  be  no  township 
clerk,  by  the  county  clerk, — the  same  may  be  filled 
by  election  at  a  special  town  meeting,  when  prop- 
erly convened,  under  Comp.  St.  Neb.  c.  18,  provid- 
ing that  electors  at  special  town  meetings,  when 
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properl7  convened,  staall  have  power  to  fill  vacan- 
cies In  any  of  the  town  offices  when  the  same  shall 
not  have  already  been  filled  by  appointment.— Id. 

Taxation. 

4.  How  St  Mich,  i  671,  empowers  the  township 
inhabitants,  at  any  legal  meeting,  by  a  vote  at  the 
qualified  electors,  to  vote  soch  snms  of  money,  not 
exceeding  a  certain  limit,  as  they  shall  deem  nec- 
essary for  defraying  all  proper  township  expenses. 
By  section  740  the  township  clerk  is  required  to 
transcribe  In  his  records  the  minutes  of  every 
township  meeting,  and  by  section  748  he  is  required 
to  keep  a  tme  record  of  the  proceedings  of  the 
township  board.  By  section  750  the  township 
board  is  aathorized,  whenever  the  electors  neglect 
or  refuse  to  vote  the  necessary  sums  for  ordinary 
expenses,  to  vote  at  any  regular  meeting  such 
sums  as  may  be  necessary  for  that  purpose.  Held 
that,  as  the  township  board  Is  of  limited  author- 
ity, and  authorized  to  vote  money  for  township  ex- 
penses only  when  the  electors  have  nefrlected  or 
refused  to  vote  such  sums,  the  records  of  the 
board,  in  order  to  validate  a  tax  levied  to  raise 
the  sums  voted,  must  show  that  the  electors  re- 
fused to  make  tbe  appropriation,  and  that  the  sum 
voted  by  the  board  was  for  ordinary  expenses.— 
Harding  v.  Bader,  (Mich.)  9&. 

5.  Under  section  744  the  township  board  consists 
of  tbe  supervisor,  two  justices,  and  the  clerk,  any 
three  of  whom  shall  constitute  a  quorum.  The 
board  is  only  authorized  to  vote  to  raise  money  for 
township  expenses  at  a  regular  meeting.  The 
records  must  show  that  all  the  members  were 
present  at  a  called  meeting,  or  were  notified.  Held, 
that  a  tax  to  defray  ordinary  expenses,  levied  in 
pursuance  of  a  vote  at  a  colled  meeting,  is  void, 
where  the  records  show  that  only  three  members 
of  the  board  were  present,  and  does  not  show  that 
tbe  other  member  was  notified. — Id. 

Transactioxui  with  Decedents. 

See  Witneat,  9, 10. 

Treasurer. 

Of  city,  illegal  agreement  by,  see  Bond*, 
county,  see  Counties,  10. 

TRESPASS. 

Private,  Information  for,  see  Mandamu$,  L 

By  animals. 

1.  In  an  action  for  damages  done  bv  defendant's 
cattle  on  plalntlfTs  land,  an  Instruction  which  de- 
tails with  more  particularity  the  elements  of  dam- 
age than  is  to  be  found  in  the  complaint  is  not 
prejudicial  to  defendant  where  the  trespass  Is  sub- 
stantiidly  admitted,  and  the  only  question  is  as  to 
the  amount  of  recovery. — Fischer  v.  Coons,  (Neb.) 
417. 

Possession  of  premises. 

2.  Plaintiff  owned  the  south  half  of  a  tract  of 
land,  and  defendant  tbe  north  half,  and  there  bad 
always  been  a  dispute  as  to  tbe  boundary  line;  a 
triangular  strip  being  claimed  by  both.  Defend- 
ant had  been  for  several  years  in  possession  of  this 
strip,  and  he  cut  some  timber  therefrom,  for  which 
cutung  plaintiff  brought  trespass  qu.  cU,  with  a 
count  under  How.  St.  Hich.  c.  273,  relating  to  tres- 
pass on  land.  The  court  charged  that  plaintiff 
could  not  recover  under  the  common-law  counts  if 
defendant  was  in  posseesion ;  that  under  the  stat- 
utory count  the  question  of  possession  was  not  ma- 
terial; but  that,  to  recover,  plaintiff  must  show 
that  be  owned  the  land  at  the  date  of  the  trespass; 
also,  that  on  the  question  of  ownership  the  title- 
deeds  in  evidence  were  conclusive;  and  that,  as  a 
matter  of  law,  tbe  boundary  line  was  midway  be- 
tween the  north  and  south  line  of  the  tract.  Held 
that,  as  the  fact  of  defendant's  possession  was  ud- 
disputed,  plaintiff  could  not  complain  of  the  in- 
struction on  the  ground  that  trespass  can  be  main- 
tained by  one  in  possession,  though  he  is  not  the 
owner,  and  tbe  instruction  was  correct  in  other  re- 
specte.— Miller  v.  Wellman,  (Mich.)  843. 


Damages. 

8.  Defendant's  evidence  tended  to  show  that 
some  of  the  timber  which  be  outdid  not  more  than 
pay  the  exnense  of  cutting  and  marketing,  but  it 
appeared  tnat  as  to  some  of  it  a  small  profit  was 
realized.  Held,  that  the  court  erred  in  Instructing 
the  jury  that  "if  you  find  that  the  value  of  the 
timber  standing  was  less  than  tbe  cost  of  cutting 
It  and  getting  it  to  market,  then,  upon  that  element 
of  damages,  there  is  not  any  margin ;  if  you  find  it 
was  less  or  equal,  then  there  would  be  no  damages 
upon  that  element.  If  you  find  that  the  land  was 
not  decreased  in  value  by  tbe  taking  of  tbe  timber 
off  of  it,  then  there  Is  no  damage  arising  from  tbe 
diminishing  of  the  value  of  the  estate.  So  that.  If 
you  should  find  that  the  value  of  the  estate  was 
not  diminished  by  the  taking  off  of  tbe  timber,  and 
that  the  timber  after  it  was  taken  off  did  not  exceed 
in  value  the  cost  of  taking  it  off  and  getting  it 
where  it  would  be  available  in  tbe  market,  then 
your  verdict  would  be  for  tbe  defendant.  "—Id. 

Trespassing  Animals. 

See  Antnwls,  4. 

TRIAL. 

See,  also,  Appeal;  Certiorari;  Evidence;  Ex- 
ceptions, Bill  of;  Judgment;  Jury;  New  Trial; 
WUness. 

In  criminal  cases,  see  Criminal  Law. 

By  jury.in  equity,  see  Afon(farn.?ig,  3. 

Misconduct  of  counsel,  see  New  Trial,  Bl 

Conduct  of  trial. 

1.  It  Is  error  for  the  court  to  read  to  tbe  jury  the 
full  text  of  a  reported  case. — ^Lendberg  v.  Brotber- 
ton  Iron  Min.  Co.,  (Mich.)  678. 

3.  A  remark  made  by  the  court  that,  by  a  stipu- 
lation in  another  trial,  the  defendant  bad  admitted 
that  the  sum  sued  for  was  due,  is  not  error  of 
which  the  defendant  can  complain,  although  such 
statement  may  have  been  erroneous;  it  appearing 
that  tbe  remark  was  not  made  to  the  jury,  that 
there  was  no  real  conflict  in  the  evidence  as  to  the 
amount  due,  and  that  the  question  of  defendants' 
indebtedness  was  f  airlv  submitted. — Cedar  Rapids, 
I.  F.  &  N.  W.  Ry.  Co.  V.  Cowan,  (Iowa,)  486. 

Beoeption  of  evidenoe. 

3.  A  reviewing  court  will  not  inquire  whether 
the  trial  court  erred  In  excluding  the  answer  to  a 
question  put  to  a  defendant  on  his  examination  in 
chief,  if  it  appears  that  the  witness  was  afterwards 
Interrogated,  and  testified  fully  upon  the  subject 
upon  which  be  was  interrogated. — Musselman  v. 
Barker,  (Neb.)  759. 

4.  In  an  action  for  damages  to  private  property 
from  the  construction  of  a  railrtMd  near  it,  defend- 
ant answered  that  plaiutlff  had  been  paid  for  all 
damages  sustained  oy  tbe  construction  of  tbe  rail- 
road through  the  oounty  where  the  property  was 
situated,  and,  on  a  trial,  offered  in  evidence  a 
voucher  and  receipt  for  the  money  paid  for  tbe 
rigbtof  way  through  other  property.  Defendant's 
witness  testified  that  at  tbe  time  of  the  execution 
of  the  receipt  no  claim  had  been  made  for  the  dam- 
ages involved  in  the  suit  then  on  trial,  and  there- 
fore they  were  not  included  in  tbe  voucher  and  re- 
ceipt. Plaintiff  in  rebuttal  testified  substantially 
to  tbe  same  thing,  and  defendant,  after  plaintiff's 
evidence  was  closed,  recalled  its  witness,  for  the 
purpose  of  proving  that  when  plaintiff  signed  the 
receipt  he  knew  the  purport  thereof,  which  testi- 
mony, upon  objection,  was  excluded.  Held  no 
error.— Chicago,  K.  &  N.  Ry.  Co.  v.  Hazels,  (Neb.) 
93. 

Objections  to  evidence. 

6.  To  entitle  a  plaintiff  in  error  to  a  review  of 
the  ruling  of  the  court  below,  on  the  rejection  of 
testimony,  it  is  required  that  the  party  complaining 
shall  have  made  an  offer  of  the  tesnmony  clearly 
indicating  what  be  expects  to  prove  by  tbe  wit- 
ness, in  response  to  the  question  propounded  and 
overruled  by  tbe  court. — Sellars  v.  Foster,  (Neb.) 
907. 

6.  The  rejection  of  evidence  cannot  be  made  avail- 
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able  where  no  offer  was  made  of  the  testimony 
clearly  presentln  f  what  was  expected  to  be  proved. 
— Fillejr  v.  BlllingB,  (Neb.)  713. 

7.  When  a  witnesa  first  began  to  testify  as  to 
transactions  with  an  insane  person,  a  general  ob- 
jection was  interposed.  Later  in  the  trial  the 
mental  condition  of  the  insane  person  was  sliown. 
The  witness  was  recalled,  and  asked  to  grtve  a  state 
mest  of  wliat  was  said  by  the  insane  person  at  a 
certain  time,  which  was  objected  to.  The  court  an- 
swered :  "The  testimony  with  regard  to  oonversa- 
tionswith  the  [insane  person]  are  allnnder  objec- 
tions, subject  to  the  preliminary  question  of  in- 
sanity."  Held,  on  appeal,  that  it  appeared  that 
proper  objections  had  been  made,  and  sufficient  ex- 
ceptions taken  to  its  admission.— Whitney  v.  Tray- 
nor,  (VTis.)  207. 

8.  It  Is  always  competent,  when  there  have  been 

Srevious  trials  of  a  cause,  to  show  that  any  evi- 
ence  is  given  for  the  first  time,  or  to  explain  why 
it  is  given  at  that  time,  and  why  it  was  not  pro- 
duced before.  —  Seligman  v.  Ten  Eyck's  Estate, 
(Mich.)  IM. 

9.  Testimony  as  to  a  conversation  with  plaintiff 
is  properly  admitted  on  the  statement  of  counsel 
that  it  was  in  defendant's  presence;  but  when  the 
testimony  shows  that  the  conversation  was  not  in 
defendant's  presence  or  bearing  it  should  be  strick- 
en out. — Bronson  v.  Leach,  (Mleh.)  174. 

Argument  of  counsel. 

10.  In  his  examination  of  the  jurors  on  their  voir 
dire  counsel  for  plain tiSs  stated  the  full  particu- 
lars of  plaintiffs'  claim,  and  also  his  version  of  the 
defense  that  would  be  set  up,  and,  under  pretense 
of  ascertaining  whether  or  not  the  jurors  knew 
imythinKabout  the  case,  really  opened  his  case  to 
them.  Meld,  that  the  eiSect  was  to  prejudice  the 
jurors  before  they  were  sworn,  and  the  failure  of 
the  court  to  keep  the  counsel  within  bounds  was 
prejudicial  error. — Hudson  v.  Roos,  (Mich.)  1099. 

11.  It  being  undisputed  that  the  accident  com- 
plained of  did  in  fact  occur,  it  was  not  prejudicial 
error  for  plaintiff's  counsel  to  say  to  the  jury,  with- 
out warrant  in  the  evidence:  "So  that  we  Imow 
from  their  [defendant's]  own  conductor  that  this 
accident  did  occur.  "—Harris  v.  Detroit  City  Ry. 
Co.,  (Mich.)  1111. 

12.  Counsel  for  plaintiff,  in  a  suit  for  damages 
received  at  a  railroad  crossing,  in  argument  to  the 
jury,  stated  that "  we  all  know  that  they  do  run 
faster"  than  six  miles  an  hour.  On  objection,  as 
being  outside  of  the  eyldence,  the  court  said: 
"There  is  some  evidence  that  this  engineeer  said: 
'We  can't  do  our  work  bv  running  6  miles  an 
hour;' "  and  mied  that  counsel  was  not  out  of  or- 
der. Held  error,  where  the  testimony  of  the  en- 
gineer was  admissible  only  for  impeachment. — 
noddies  V.  Chicago  &  N.  W.  Ry.  Co..  (Wis.)  237. 

18.  Cou  nsel  may,  in  aririing  the  facts  to  the  jury, 
stBrm  that  the  natural  presumptions,  under  the  cir- 
cumstances of  the  case,  are  against  the  testimony 
of  any  one  or  more  witnesses,  though  such  testimo- 
ny is  uncontradicted.— Bronson  v.  Leach,  (Ifich.) 
174. 

14.  As  an  affidavit  for  continuance,  when  duly 
filed,  Is  a  part  of  the  record  of  the  case,  it  is  not 
error  to  permit  counsel  to  read  It  to  the  jury,  and 
comment  on  it  in  argument;  nor  is  it  error  though 
the  affidavit  was  not  filed  in  the  case  in  which  it 
was  used,  but  in  another  case,  pending  between 
other  parties,  where  it  appears  that  it  was  filed 
with  the  understanding  that  it  should  be  treated 
as  applying  also  to  the  case  in  which  it  was  rend, 
and  that  it  was  so  treated. —Brannum  v.  O'Connor, 
(Iowa.)  604. 

Instructions. 

15.  Where  the  jury  find  for  defendant  on  a  cer- 
tain count  he  cannot  complain  of  a  refusal  to  di- 
rect a  verdict  for  him  on  that  count,  on  the  ground 
that  because  there  was  no  cause  of  action  against 
him  on  that  count  the  jury  would  more  readily 
find  on  the  other  counts.— Miller  v.  Brown,  (Iowa,) 
561. 

16.  An  instruction  that  the  jury  are  the  exclusive 
judges  of  the  credibility  of  the  witnesses,  and  that 
they  "should  take  into  consideration  the  whole  of 
the  evidence,  and  all  the  facts  and  circumstances 


on  the  trial,  giving  to  tbe  several  parts  of  the  evi- 
dence such  weight  as  they  are  entitled  to, "  etc.,  is 
not  objectionable  as  permitting  the  jury  to  con- 
sider matters  outside  the  evidence,  the  clause 
"  facts  and  circnmatanoes  on  the  trial"  being  lim- 
ited by  the  instructions  "to  the  several  parts  of 
the  evidence. " — Fischer  v.  (Joons,  (Neb.)  417. 

17.  Where  one  division  of  an  answM'  is  so  sub- 
stantially embraced  witliin  another  as  to  admit  all 
the  proofs  ofleved,  it  is  unnecessary  for  the  trial 
court  to  extend  the  statement  of  the  issues  to  the 
defenses  made  in  such  division. — ^Richmond  v. 
Sundberg,  v-owa,)  184. 

18.  Tlie  refusal  of  an  instruction  that  the  burden 
of  proof  was  on  plaintiff  in  a  suit  for  wages  to  es- 
tablish everything  necessary  to  a  recovery  was 
not  error,  where  the  conrt  charged  that  plaintiff 
must  show  his  right  to  recover  by  a  fair  prepon- 
derance of  evidence,  to  show  the  work  he  did,  and 
its  value,  and  to  show  what  understanding  defend- 
ant had  of  the  matter,  and  that  he  received  the 
benefit  of  it.— Bonner  v.  Ruoals,  (Mich.)  1(M7. 

19.  Plaintiff,  a  decrepit  man,  more  tliau  70  years 
old,  had  agreed  to  transfer  all  his  property  to  S. 
in  consideration  for  support,  and  in  replevin  for 
property  which  8.  had  sold,  without,  as  he  alleged, 
complying  with  bis  contract,  testified  that  the 
property  taken  by  S.  was  all  that  ha  had.  Held 
that,  as  it  appeared  that  the  verdict  for  plaintiff 
was  just,  and  was  not  brought  about  by  sympathy 
for  him,  the  verdict  would  not  be  disrarbed  l>e- 
oanse  the  court  refused  to  chai^gs  tiiat  tiie  jnry 
were  not  to  be  influenced  bv  sympathy  for  {Win- 
tiff.— Doyle  v.  Dobaon,  (Mich.)  187. 

20.  It  is  not  error  to  refuse  a  request  foraapeoial 
finding,  wfaeretheanswer  tberstowoaldbedceisive 
of  the  sole  issne  in  the  case,  and  in  effeet  a  special 
verdict,  and  it  is  discretionary  with  the  jury 
whether  to  return  a  general  or  a  speeial  verdict.— 
White  V.  Adams,  (Iowa,)  199. 

21.  It  is  not  error  to  instruct  the  jury  tluft  the 
case  has  already  been  tried  once,  and  the  amount 
involved  is  not  very  large;  that  the  partiee  can- 
not afford  to  litigate  forever,  and  the  county  can- 
not afford  to  have  tiwm  do  it:  that  it  takes  some 
time  to  try  a  case;  and  that  the  court  hopes  that 
the  jury  will  arrive  at  a  oonolusion,  and  settle  the 
facts.- Kelley  v.  Emery,  (Uioh.)  TVS. 

22.  Instructions  given  to  a  jtu7  upon  the  trial  of 
a  cause  must  be  applicable  to  the  evidence  ad- 
duced.—Sloan  ▼.  CoDum,  (Keb.)  796. 

Invading  province  of  Jury. 

23.  On  the  issue  of  breach  of  contract,  the  court 
instructed  that  the  testimony  was  very  conflict- 
ing, and  continued  as  follows:  "W.,  who  appears 
to  be  a  very  intelligent  man,  *  •  •  gives  his 
version  of  it.  D.,  wao  seems  to  be  also  an  equally 
intelligent  man,  *  *  *  his  teatimeny  modifies 
tliat  of  W.  very  materially  in  that  respect. "  Held. 
error,  as  an  intimation  that  in  the  opinion  of  the 
court  D.'s  testimonv  modified  or  overbalanced  that 
of  W.— Kelley  v.  Emery,  (Mich.)  798. 

Inconsistency. 

24.  An  instruction  that  the  burden  of  proof  oa- 
der  the  pleadings  is  on  defendant,  and  that  if  he 
establishes  his  defense  by  a  fair  proponderanoe  of 
evidence  the  verdict  should  be  for  him,  and  if  oth- 
erwise for  plaintiff,  is  not  in  conflict  with  another 
which,  after  informing  the  jury  that  the  s<rfe  tsane 
is  whether  the  patterns  made  by  plaintiff  were 
made  according  to  defeDdant's  order,  charges 
them  that,  if  they  find  by  a  fair  prepeoderanoe  of 
evidence  that  the  patterns  were  so  mrin,  their  ver- 
dict should  be  for  plaintiff,  but,  if  not,  for  defend- 
ant; as,  taking  both  together,  the  jury  ranst  have 
understood  that  the  bardea  waa  on  defendant  to 
show  that  the  patterns  were  not  made  according  to 
his  instructions.— White  v.  Adams,  (Iowa,)  199. 
Objections  to. 

25.  The  refusal  to  give  an  instruction  asked 
must  be  excepted  to  in  order  to  justify  the  su- 
preme court  In  reviewing  it. — Chicago,  B.  &  <^.  R. 
Co.  V.  Starmer,  (Neb.)  706. 

20.  Instructions  will  not  be  reviewed  where  no 
particular  error  Is  pointed  out,- Planck  v.  Bishop, 
(Neb.)  733. 
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27.  A  general  exception,  to  InstrDettoiis  given  is 
insufficient.  Each  speolBc  Instmction  which  is 
olsimed  to  be  erroneous  must  t>e  distinctly  point- 
ed out  and  specifically  excepted  to.  Following 
Brooks  T.  Dutcher,  22  Neb.  644,  36  N.  W  Rep.  128. 
— Walke  V.  Turner,  (Neb.)  918. 

28.  An  instruction,  or  a  series  of  instructions, 
headed,  "Instmctions  Qlven  by  the  Coui-t  on  Its 
Own  Motion, "  and  so  placed  in  the  record  as  to  be 
clearly  separate  and  distinguishable  from  the  in- 
structions presented  by  the  parties,  sufflciently 
oomplies  With  the  terms  of  act  Neb.  Feb.  25, 1876, 
finding  that  instructions  must  be  marked  "Given" 
or  "Refused"  on  the  margin. — Gilen  t.  Riley, 
(Neb.)  1054. 

29.  Error  cannot  be  predicated  on  an  instmotion 
as  not  sufficiently  specific,  unless  the  trial  court 
was  asked  to  make  it  more  specific. — Wimer  v. 
Allbaugh,  (Iowa,)  587. 

Withdrawal. 

80.  Where,  upon  an  exception  to  a  proposition  in 
a  general  charge,  the  court  withdraws  it,  and  in- 
structs the  jury  to  disregard  it,  it  will  be  presumed 
that  the  jury  accepted  and  acted  on  the  correction. 
— GoodsellT.  Taylor,  (Minn.)  878. 

Verdict. 

81.  In  an  action  for  the  breach  of  two  contracts, 
one  a  promise  to  marry,  and  the  other  an  agree- 
ment to  convey  certain  property  to  plaintiff  in  con- 
sideration of  her  services  as  defendant's  hoase- 
keepen  the  two  contracts  being  inconsistent,  and 
the  defense  a  general  denial,  it  is  error  to  accept  a 
general  verdict  for  plaintiff  for  a  sum  greater  than 
the  damages  alleged  from  either  cause  of  action; 
for  the  causes  being  inconsistent,  there  should 
either  hare  been  an  election  as  to  which  one  the 
trial  should  proceed  upon,  or  the  jury  should  have 
rendered  a  special  verdict— Schofleld  v.  Miltimoi-e, 
(Wis.)  212. 

82.  A  verdict,  arrived  at  by  adding  up  the  sev- 
eral sums  named  by  the  diilerent  jurors  as  dam- 
ages, and  dividing  the  total  by  the  number  of  ju- 
rors. Is  improper.— Burke  v.  Magee,  (Nel>.)  890. 

83.  An  instnujtion  that  if  the  lury  found  certain 
facts,  "from  the  testimony  of  the  plaintiff, "  she 
was  not  necessarily  guilty  of  negligence,  is  not  de- 
fective as  ignoring  conflicting  testimony  on  the 
part  of  defendant,  the  general  charge  being  full 
and  correct,  but  simplv  states  the  effect  of  the 
facts  testified  to  by  plaintiff,  if  from  all  the  evi- 
dence the  jury  believed  her  testimony. — Bhaw  v. 
President,  etc.,  of  the  Village  of  Sun  Prairie,  (Wis.) 
871. 

Special  findings. 

84.  Plaintiff  sued  for  the  prloe  of  bricks  fur- 
nished to  subcontractors  on  representations  by  de- 
fendant, who  let  the  contract  for  building,  that 
there  would  be  money  applicable  to  pay  plaintiff. 
The  pleading  did  not  rely  on  a  sale  to  defendant, 
but  on  his  being  chiefiy  benefited,  and  on  the  rep- 
resentations, and  there  was  no  evidence  of  direct 
contract  between  plaintiff  and  defendant.  Held, 
that  it  was  not  error  to  refuse  to  submit  separately 
to  the  jury  the  question  whether  plaintiff  sold  the 
brick  reljang  solely  on  the  promise  of  defendant 
that  he  would  pay  for  them.— Daniel  v.  Robinson, 
(Mich.)  61. 

85.  The  special  verdict  or  findings  of  a  jury,  in 
order  to  sustain  a  judgment,  must  pass  upon  all 
the  material  issues  made  in  the  pleadings  so  as  to 
enable  the  (iourt  to  say  upon  the  pleadings  and 
verdict,  without  looking  at  the  evidence,  which 
party  is  entitled  to  judgment — Lane  v.  Lenfest, 
(HlnnOS*. 

86.  Where  the  special  findings  fail  to  cover  all 
the  issues,  and  the  general  verdict  is  for  defend 
ant,  plaintiff  is  not  entitled  to  judgment  thereon. 
—Reed  v.  Lammel,  (Minn.)  202. 

87.  A  special  finding  submitted  to  the  jury  on 
the  court's  own  motion  need  not  be  submitted  to 
the  inspection  of  counsel.— Briggsv.  Bwen,  (Iowa,) 
808. 

88.  A  special  finding  as  to  whether  plaintiff 
made  paper  models  by  which  he  cut  patterns  or- 
dered Dy  defendant  in  accordance  with  defendant's 
instmctions,  is  immaterial  where  the  only  issue  is 
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whether  the  patterns,  when  made,  were  as  direct- 
ed by  defendant—White  v.  Adama,  (Iowa.)  199. 

89.  Where  the  pleadings,  evidence,  and  Questions 
litigated  at  a  trial  relate  to  the  rights  of  the  par- 
ties in  that  part  of  a  slough  above  plaintiff's  mill, 
a  finding  as  to  their  rights  in  the  slough  will  be 
construed  to  refer  to  such  part  of  it  only. — Mack 
V-  Bensley,  (Wis.)  215. 

40.  Where  a  party  does  not  insist  on  having  the 

iuty  answer  a  special  interrogatory  at  the  time 
he  verdict  is  returned,  the  omission  to  answer  it 
is  not  available  on  appeal.— Maok  v.  Leedte,  (Iowa,) 
686. 

41.  Where  tlie  jury  are  directed  to  find  speclallv 
In  answer  to  certain  material  questions  submitted 
to  them  for  tiieir  consideration,  and  the  jury  bring 
in  a  general  verdict  without  answering  them,  the 
court  is  not  at  liberty  without  the  consent  of  the 

Sarties  to  withdraw  or  disregard  them,  and  if  not 
nally  answered  it  will  be  neld  equivalent  to  a 
finding,  as  to  the  matters  involved  therein,  Sj;;ainst 
the  party  having  the  burden  of  proof.— Nichols, 
Bhepard  &  Ca  v.  Wodsworth,  (Minn.)  541. 

TROVER  AND  CONVBRSIOW. 

Waiver  of  tort  recovery  in  ossumpttt,  see  A»- 
mmpttt,  >. 

What  oonstitatea  conversion. 

1.  Plaintiff  occupied  as  a  barber-shop  premises 
leased  from  defendant  at  a  certain  monthly  rentaL 
On  March  1st  he  paid  the  rent  in  full  to' the  pre- 
ceding February  25th.  At  that  time  he  asked  de- 
fendant about  a  change  in  the  premises,  which  ha 
had  heard  that  defendant  proposed  to  make ;  stat- 
ing that  if  be  was  to  get  out  of  the  place,  he  would 
like  to  know  at  once.  Defendant  replied  that  next 
summer  would  l>e  time  enough  to  talk  about  that 
Plaintiff  told  him  that  his  reply  was  not  satisfac- 
tory, and  at  once  rented  another  place.  This  place 
was  not  ready  for  oooupation  until  Friday,  March 
16th,  on  which  day  plaintiff  put  in  some  furniture. 
On  the  next  day  he  opened  a  barber-shop  there, 
and  moved  in  paxt  of  his  goods,  but  not  being  able 
to  move  them  all,  he  locked  up  defendant's  place. 
He  also  put  up  a  sign  that  ne  had  removed  his 
shop.  On  the  same  day  defendant  requested  ttte 
key,  and,  being  refused,  broke  open  the  plaoe  that 
night  according  to  the  plaintUTs  testimony,  and 
took  possession.  On  Sunday  and  Monday  he  tried 
to  get  in  to  get  some  of  his  things,  but  he  conld 
not  On  Tuesday  he  demanded  the  premises  of  d»' 
fendant  but  did  not  demand  his  goods.  Defendant 
piled  up  plaintiff's  goods  in  one  end  of  the  room, 
and  put  another  barber  in  possession.  No  objec- 
tion was  made  to  plaintiff's  taking  away  his  goods. 
Held,  that  plaintiff  could  not  recover  for  a  conver- 
sion of  the  goods,  but  only  for  the  damage  done  to 
them.— Mattioe  v.  Brinkman,  (Micli.)  172. 

2.  The  fact  that  one  of  two  purchasers  knew  of 
a  wife's  interest  in  goods  at  the  time  of  a  purchase 
from  the  husband,  but  ignored  her  rights  and  took 
possession  of  the  entire  stock,  constitutes  a  con- 
version, and  no  demand  on  him  Is  necessary  before 

bringing  suit  against  both  purchasers ^Tattle  v. 

Campbell,  (MicL)  884. 

Pleading. 

8.  In  an  action  for  wrongful  oonversion  It  is  not 
necessary  to  plead  the  specific  acts  constituting 
the  alleged  conversion.— First  Nat  Bank  v.  Bt 
Croix  Boom  Co.,  (Minn.)  861. 

4.  A  general  allegation  that  defendant  has 
wrongfully  converted  the  property  is  suffloient— 
Id. 

Evidence. 

5.  In  an  action  for  the  oonversion  of  logs  plain- 
tiff alleged  that  to  effect  a  payment  of  money  al- 
ready loaned  and  a  debt  owing  he  took  an  assign- 
ment of  the  logs,  and  that  he  tnen  and  thereby  be- 
came, and  ever  since  has  continued  to  be,  the 
owner  of  the  logs.  Held  that,  plaintiff  having  at- 
tempted to  set  out  the  particular  facts  by  which  he 
became  owner  of  the  logs,  the  complaint  was  in- 
sulHclent  as  not  showing  to  whom  the  money  was 
loaned  or  the  debt  owing,  or  that  the  party  from 
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whom  the  asstniment  was  taken  had  any  Interest 
In  the  logs. — Id. 

6.  In  trover  for  the  conversion  of  goods  hy  at- 
taching creditors,  it  is  proper  to  allow  one  who  ap- 

firaised  the  goods  to  testify  that  be  appraised 
hem  on  the  basis  of  what  they  would  bring  at  a 
forced  sale,  and  that  thoy  would  be  worth  much 
more  to  one  going  into  business. — Dalton  y.  Stiles, 
(Mich.)  189. 

7.  Where,  in  an  action  for  conversion  of  shares 
of  stock,  the  court,  after  excluding  all  evidence  of 
the  value  of  the  stork  at  the  date  of  the  alleged 
conversion,  expressly  limits  the  jury  in  the  assess- 
ment of  damages  to  the  value  of  the  stock  at  that 
date,  a  vei-dict.  for  plaintiff  cannot  be  sustained. — 
Thompson  v.  Scliaet7«l,  (Dak.)  765. 

8.  In  an  action  against  a  party  for  the  cutting 
and  conversion  of  wood,  he  denied  the  charge,  and 
introduced  testimony  tending  to  show  that  the 
wood  claimed  to  have  been  taken  from  the  plaintiff 
was  procured  from  a  third  party  named.  Held  not 
erroneous,  but  in  corroboration  of  his  denial  that 
the  wood  was  the  plaintifTs. — Welton  v.  Do  Yar- 
man,  (Neb.)  338. 

Evidence — Review  on  appeal. 

9.  Where,  as  to  some  of  the  items  for  the  conver- 
sion of  which  the  action  is  brought,  the  evidence 
before  the  referee  was  so  conflicting  that  had  the 
witnesses  been  examined  before  the  court  itself 
the  judgment  would  have  been  affirmed,  yet,  the 
trial  having  been  before  a  referee,  the  supreme 
oourt  will  examine  the  testimony. — Charter  v.  Mun- 
son,  (Neb.)  1083. 

TRUSTS. 

Tmst  construed  as  assignment  for  benefit  of  cred- 
itors, see  Assignment  far  Benefit  of  Credit- 
on,  1. 

Bxpresa  truBt. 

1.  An  instrument  by  which  personalty  is  trans- 
ferred to  one  in  trust,  to  pay  the  income  to  the 
grantor  during  her  life,  and  directing  that  money 
coming  into  the  hands  of  the  grantee  by  virtue  of 
the  trust  shall  be  invested  in  real  estate  des- 
ignated  by  the  grantor,  and  that  after  her  death 
the  grantee  shall  distribute  among  her  children 
all  of  said  property,  does  notoonstituto  a  gift  inter 
«too«,  nor  is  it  a  testamentary  disposition,  but  is  a 
deed  of  trust  operating  in  jrrcBxenti. — Forney  v. 
Remey,  (Iowa,)  489. 

Besulting  trusts. 

2.  In  an  action  to  have  defendant  declared  trus- 
tee of  certain  lots,  which  It  was  alleged  he  had 
agreed  to  purchase  and  convey  to  plaintiff,  the  on- 
ly positive  evidence  as  to  the  existence  of  the 
agreement  was  that  of  the  parties,  who  flatly  con- 
tradicted each  other.  A  memorandum  of  agree- 
ment, executed  at  the  date  of  the  agreement  in 
question,  stated  the  terms  of  a  contract  by  which 
defendant  was  to  convey  to  plaintiff  certain  lots, 
but  was  silent  as  to  the  lots  in  question.  When 
plaintiff  first  made  a  claim  to  the  latter  lots  he  put 
It  upon  the  ground  that  they  were  covered  by  a 
quitclaim  deed  of  all  of  defendant's  interest  in  the 
addition  in  which  thny  were  located.  Held,  that  a 
finding  for  defendant  would  not  be  disturbed,— 
Dearing  V.  Merrill,  (Minn.)  695. 

3.  Gen.  St.  Minn.  c.  43,  $  7,  provides  that  when- 
ever a  grant  is  made  to  one  person,  another  paying 
the  consideration,  no  trust  can  result  in  favor  oi 
the  latter,  but  that  the  title  shall  vest  in  the  per- 
son named  as  the  alienee;  an  exception,  however, 
being  mude  where  the  alienee  has  taken  the  con- 
veyance in  his  own  name,  without  the  knowledge 
or  consent  of  the  person  paying  the  consideration. 
Held,  that  no  resulting  trust  arose  where  land 
was  conveyed  to  R.,  and  the  consideration  was 
paid  by  J.,  in  pursuance  of  a  verbal  agreement  by 
which  R.  was  to  hold  the  land  in  trust  for  H.,  al- 
though the  latter  had  no  knowledge  of  the  agree- 
ment.—Connelly  V.  Sheridan,  (Minn.)  .595. 

4.  A  bill  allowed  that  complainant  and  defendant 
agreed  by  parol  to  purchase  certain  land  jointly, 
and  10  share  in  the  profits  realized  from  it;  that, 
not  being  able  to  procure  the  necessary  means,  it 


was  afterwards  agreed  In  writing  between  them 
and  one  O.  that  the  latter  should  inmish  the  pur- 
chase money,  and  have  one-half  the  profito,  and 
that  the  former  should  have  the  other  lislf;  that 
after  the  land  was  purchased,  O.  proposed  to  buy 
their  interest;  that  defendant  was  intrusted  oy 
complainant  with  the  making  of  the  sale;  that  de- 
fendant fraudulently  represented  that  he  received 
$4,000  for  their  interest,  and  that  complainant,  re- 
lying upon  such  statement,  transferred  his  inter- 
est to  O. ;  that  in  fact  defendant  received  17,000 
for  their  interest,  and  has  Invested  the  portion  of 
the  excess  belonging  to  eomplainaat  in  oertaia 
land.  The  prayer  was  for  a  decree  that  defend- 
ant's title  thereto  is  equitably  incumbered  to  the 
extent  of  the  tmst  fund  invested  in  it,  and  for  en- 
forcement of  such  decree.  Held,  that  the  bill 
makes  a  proper  case  for  equity  jurisdiction,  and 
does  not  show  that  complainant  has  a  perfect  rem- 
edy at  law.— White  v.  Cleaver,  (Mich.)  SSa 

Ultara  Viros. 

See  CorporatUma,  7;  Municipal  Corporations, 

11-15, 
Powers  of  school-district,  see  Schools  and  School- 

District;  9-6, 

Undue  Influence. 

In  procuring  deed,  see  Equity,  4,  9, 10. 

USB  AND  OCCUPATIOIT. 

When  action  lies. 

1.  An  action  for  use  and  occupation  will  not  lie 
against  a  party  in  possession  of  real  estate  by  the 
license  of  the  owner. — Reed  v.  Lammel,  (Hmo.) 
902. 

Plaintiff's  title  to  land. 

2.  Where,  in  an  action  for  use  and  oocupatloii  of 
land,  plaintiff  alleges  title  in  himself,  which  defend- 
ant denies  in  his  answer,  but,  on  the  trial,  the  title 
of  plaintiff  is  ■undisputed,  it  is  error  to  submit  the 
issue  to  the  jury. — Id. 

USUKY, 

Transfer  of  note. 

1.  In  an  action  on  a  promlssorv  note,  defendant* 
alleged  that  plaintiff  corruptly,  through  his  son  and 
agent,  contracted  vrith  them  for  usurious  interest. 
Held;  that  the  question  of  the  good  faith  of  a  trans- 
fer of  the  note  by  the  son  to  the  father  did  not 
arise  in  the  case. — Hass  v.  Oimp,  (Minn.)  90. 

Bvidenoe. 

9.  In  an  action  against  a  national  bankto  recover 
the  penalty  provided  by  the  United  States  statute 
for  taking  usurious  interest,  the  testimony  of  the 
plaintiff,  the  principal  witness,  relied  upon  to  es- 
tablish the  usury,  was  vague.  Indefinite,  and  un- 
satisfactory. Belli,  that  the  oourt  oould  not  for 
this  reason  review  the  findings  of  faet  of  the  jury. 
— Volker  v.  First  Nat  Bank,  (Neb.)  739. 

Vacating  Judgment. 

See  Jxidgment,  39. 

Variance. 

Between  pleading  and  proof,  see  PVeaMng,  1B-19. 
VENDOR  AND  VENDEE. 

False  representations  as  ground  for  attachment, 

see  Attachment,  1. 
Sale  to  town  for  illegal  purpose,  see  JkfuniciiMl 

Corporations,  11-15. 

Proof  of  contract. 

1.  Certain  land-agents  corresponded  with  defend 
ant  in  reference  to  a  sale  of  his  interest  in  certain 
land.  They  were  negotiating  with  certain  persons, 
and  informed  defendant  of  these  negotiations. 
Tnese  having  failed,  the  agents  did  not  disclose  th« 
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fact  to  defendant,  bat  opened  negotiations  with 
pUIntUr  to  buy  the  land,  sUll  leading  defendant  to 
believe  that  he  was  to  sell  to  the  former  persons. 
Held  that,  even  If  the  negotiations  were  sufficient 
to  constitute  a  contract,  defendant  could  select  his 
grantee,  and  could  not  be  compelled  to  convey  to 
plaintiff.— Ellsworth  v.  Randall,  (Iowa,)  629. 

3.  P.,  a  resident  of  N.,  owniDg  lots  in  L.,  after 
correspondence  with  one  V.,  of  L.,  wrote,  saying: 
"If  yoo  want  the  lots,  and  take  them  before  Feb- 
ma^  IRth,  you  can  have  them  for  t3,500  cash  to 
ma."  On  the  night  of  Februarv  8  or  morning 
of  February  9,  1887,  F.  telegraphed  to  V. :  "Shall 
have  to  withdraw  my  refnsal  of  to-day,  and  let 
it  expire  to-night  instead  of  15th. "  This  waa  re- 
ceived by  V.  about  9  ▲.  M.  of  the  9th,  and  at  11 
A.  M.  of  said  day  he  sent  the  following  dispatch 
to  P.:  "Received  your  message;  accepted  your 
last  ofFer  to  make  good  my  refusal.  I  will  pay  the 
13,500  cash.  Send  you  hereby  tSOO,  and  pay  bal- 
ance on  delivery  of"  warranty  deed. "  Held,  that 
V.  had  until  the  night  of  the  9th  to  accept  the 
proposition ;  and  that  the  acceptance  of  the  offer 
of  iS,.500  cash  was  unconditional,  and  that  the 
proposition  to  payf.500  at  once,  before  the  delivery 
of  the  deed,  was  in  the  nature  of  a  forfeit  to  show 
good  faith.— Veith  v.  McMurtry,  (Neb.)  6. 

8.  An  offer  to  give  a  warranty  deed  for  certain 
land,  "  as  title  uo w  stands, "  and  a  response  that 
"We  accept  your  offer  without  qualification.  •  •  * 
We  understand,  of  course,  that  you  have  L.'s  title, 
and  that  you  will  place  the  same  on  record;"  or  an 
offer  expressing  nothing  as  to  time  or  place  of 
payment,  and  a  response  accepting  it  "without 
qualiflcation,"  but  requiring  notice  of  "when  and 
where  to  send  the  money," — constitute  no  con- 
tract.—Batle  V.  Allison,  (Iowa,)  306. 

4.  A  firm  of  auctioneers  advertised  the  sale,  at 
public  auction,  of  a  certain  dwelling,  "with  lot 
40x100  feet. "  At  the  sale  were  present  the  auo- 
tioneers,  defendant,  the  owner,  and  one  R.  The 
property  was  struck  off  to  R.  for  the  sum  of  $1,775, 
no  terms  of  sale  being  stated.  After  the  sale  the 
auctioneers  and  R.  went  to  plaintiff's  store,  where 
one  of  the  auctioneers  received  tSO  from  plaintiff, 
giving  him  a  receipt  therefor,  in  defendant's 
name,  as  part  payment  on  the  lot,  which  receipt 
contained  the  stipulation:  "If  not  100  feet  deep, 
price  to  be  proportionately. "  This  the  auctioneer 
bad  no  authority  to  make.  Defendant,  as  soon  as 
he  heard  of  It,  refused  to  receive  the  tSO  from  the 
auctioneer,  and  executed  a  deed  for  the  lot,  which 
was  only  90  feet,  and  tendered  it  to  plaintiff,  de- 
manding the  full  price,  and  refused. to  deliver  the 
deed  on  any  other  condition.  Held,  that  plaintiff 
could  neither  recover  of  him  damages  for  breach 
of  contract,  nor  the  950  paid  the  auctioneer. — 
Muffatt  V.  Gott,  (Mich.)  149. 

5.  As  the  auctioneers  had  no  written  authority 
from  the  owner  to  make  the  sale,  the  sale  to  plain- 
tiff was  void,  under  the  Michigan  statute  of  frauds, 
even  if  the  receipt  had  followed  the  advertise- 
ment, and  the  act  of  the  owner  in  tendering  the 
deed  was  not  a  ratification  of  the  act  of  the  auc- 
tioneer in  taking  the  $50,  and  the  sale  made  by 
him. — Id. 

Payment  of  price. 

6.  Where  in  a  contract  for  the  sale  of  real  estate 
no  place  of  payment  is  designated,  the  vendor  may 
determine  whether  the  payment  should  be  made 
where  the  land  is  situated,  or  at  his  residence  in 
another  state. — Veith  v.  McMurtry,  (Neb.)  6. 

Bights  of  vendee. 

7.  Where  the  evidence  is  conflicting,  the  ques- 
tions as  to  whether  there  was  a  parol  agreement  by 
which  a  purchaser  of  certain  school-land  leases 
was  to  examine  the  land  and  decide  whether  it  was 
of  the  represented  quality,  and  whether  the  pur- 
chaser made  such  examination  within  a  reasona- 
ble time,  are  for  the  jury. — Hoxie  v.  liams,  (Neb.) 
711. 

Time  of  the  essence. 

8.  Where,  in  a  contract  for  the  sale  of  a  half  in- 
terest in  land,  under  which  the  vendor  has  the 
rijflit  to  sell  any  or  all  of  tlie  land,  and  the  timber 
thereon,  and  apply  the  proceeds  in  payment  of  the 


consideration,  and  account  for  any  surplus,  timo  of 
payment  by  the  vendee  is  made  of  the  essence  of 
the  contract,  and  it  Is  provided  that,  in  case  of  his 
failure  to  perform  punctually,  the  vendor  "shall 
have  the  right  to  treat  and  consider  the  contract 
as  abandoned  and  forfeited,"  and  the  object  of 
both  parties  is  to  speculate  upon  the  future  rise  in 
the  value  of  the  land,  equity  requires  the  vendee, 
if  he  intends  to  avail  himself  of  the  time  provis- 
ions, to  give  sufScient  notice  of  such  intention  be- 
fore the  appointed  time  of  payment,  and  to  render 
an  account  of  the  money  received  by  him  from 
sales  of  land  and  tlml>er.  —  Peters  v.  Canfleld, 
(Mich.)  123. 

Assignment  of  contract. 

9.  Though  a  contract  for  the  sale  of  land,  exe- 
cuted in  duplicate,  provides  that  no  assignment  of 
it  shall  be  of  any  validity  or  force  unless  made  on 
each  of  the  duplicates,  such  provision  may  be 
waived  by  parol;  and  evidence  that  the  vendor 
knew  of  a  proposed  assignment  by  the  vendee, 
and  permitted  it  to  be  consummated  without  ob- 
jection,  and  on  being  told  of  it  afterwards  said 
jestingly  that  he  was  going  to  bother  the  assignee 
about  the  matter  a  little,  telling  the  vendee  at  the 
same  time  that  he  need  not  worry,  it  would  be  all 
right  with  him.  shows  a  waiver  of  the  stipulatioii, 
and  consent  to  the  assignment. — Id. 

10.  An  agreement  by  the  assignee  of  a  contract 
for  the  sale  of  land,  made  with  bis  assignor,  to  pay 
the  vendor  "the  balance  due"  on  the  contract, 
"amounting,  as  near  as  can  be  estimated,  to"  an 
amount  which,  by  a  mistake  on  the  part  of  the 
vendor  in  rendering  a  statement  to  the  vendee,  is 
much  greater  than  the  amount  actually  due,  does 
not  bind  the  assignee  to  pay  any  more  than  Is  act- 
ually due,  with  Interest  computed  in  the  manner 
recognized  by  the  original  parties. — Id. 

Damages  recoverable  by  vendee. 

11.  A  contract  negotiated  by  land  agents,  by 
which  land  was  to  be  conveyed  by  defendant  to 
I'laintiS,  was  not  enforceable  because  defendant 
had  been  misled  as  to  bis  grantee.  After  the  bring- 
ing of  an  action  of  speciflo  performance  by  plain- 
tiff, one  of  the  agents  demanded  of  defendant  a 
deed  for  plaintiff,  which  defendant  refused,  and 
tendered  the  amount  of  a  draft  which  had  been 
sent  to  show  good  faith.  Held,  that  plaintiff 
should  be  allowed  judgment  for  that  amount,  with- 
out costs. — Ellsworth  V.  Randall,  (Iowa.)  639. 

12.  Plaintiff  cannot  recover  the  amount  paid  by 
him  to  redeem  the  land  from  a  tax-sale,  as  he  had 
not  suSicient  interest  in  the  land  to  redeem  it,  and 
acted  as  a  mere  volunteer. — Id. 

13.  Plaintiff  sold  and  conveyed  to  defendant  a 
tract  of  land,  and,  as  part  payment,  defendant 
caused  to  be  conveyed  to  plalntill  a  large  quantity 
of  land  in  another  state,  bv  the  warranty  deed  of 
another  party,  in  whom  defendant  asserted  the 
legal  title  to  be.  In  fact  plaintiff  took  nothing  by 
said  deed,  because  neither  his  grantor  nor  defend- 
ant had  anj  title  whatsoever  to  the  land.  Held, 
that  plaintiff  could  recover  from  defendant  the 
value  of  the  land  at  the  time  it  was  conveyed,  witii 
legal  interest— Donlon  v.  Evans,  (Minn.)' 472. 

14.  In  such  case  statements  as  to  value  made  bv 
defendant  during  the  negotiations  and  the  consid- 
eration expressed  in  the  deed  to  plaintiff  (to  which 
defendant  was  a  subscribing  witness,  and  which 
he  delivered  in  accordance  with  his  agreement  to 
cause  the  land  to  be  conveyed  to  plaintiff)  were 
competent  evidence  of  value. — Id. 

15.  In  a  suit  to  recover  damages  for  a  breach  of 
contract  for  the  sale  of  land,  plaintiff  alleged  an 
agreement  by  defendant  to  convey  to  him  by  a  cer- 
tain date,  a  readiness  on  his  part  to  perform,  and 
inability  on  the  part  of  defendant,  by  reason  of  a 
conveyance  of  the  land  by  the  latter  to  a  third  par- 
ty after  the  execution  of  the  contract,  but  before 
the  time  for  its  performance.  Defendant  alleged 
that  his  contract  with  plaintiff  gave  the  latter  only 
an  option  to  purchase  by  a  certain  date,  and  that 
the  third  person  to  whom  he  had  couveyed  the 
land  agreed  to  reconvey,  if  plaintiff  availed  him- 
BOlf  of  the  option,  and  that  plaintiff  did  not  so 
avail  himself.  Held,  that  a  charge  that  if  the  con- 
tract was  optional,  or  if  the  couvcyance  to  the 
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third  person  was  conditional,  and  plaintiff  knew 
it,  the  latter  could  not  recover  without  a  tender  of 
performance  on  his  part,  but  that  if  the  contract 
was  absolute,  and  the  conveyance  to  the  third  per- 
son was  without  condition,  or,  if  conditional,  the 
plaintiff  was  not  Informed  thereof,  plaintiff  could 
recover  without  tender,  was  correct. — Damon  y. 
Weston,  (Iowa,)  187. 

IR.  Evidence  as  to  plaintiff's  wiUinKness  and 
ability  to  perform  was  properly  excluded. — Id. 

17.  Evidence  of  a  verbal  contract  between  de- 
fendant and  his  grantee  that  the  land  should  be  re- 
oonveyed,  if  plaintiff  desired  to  oitrry  out  his  con- 
tract, was  admissible.— Id. 

18.  Plaintiff  agreed  to  purchase  certain  tlmber- 
Und  owned  by  defendants,  the  contracts  being 
made  with,  and  signed  by,  defendant  C.  for  him- 
self, and  also  for  defendant  W.,  but  without  au- 
thority from  the  latter.  Afterwivds  W.  indorsed 
his  approval  of  the  contracts  on  the  duplicates  held 
by  C.  Several  payments  were  made  by  plaintiff  to 
C.,  but,  before  the  purchase  price  was  fully  paid, 
suit  was  brought  by  third  parties  in  the  United 
States  court  involving  the  title,  and  defendants 
were  enjoined  from  attempting  to  dispose  of  the 
land.  The  title  was  thus  tied  up  for  several  years, 
in  consequence  of  which  pluintiii  ceased  lumbering 
on  the  land,  and  much  of  the  timber  was  destroyed 
by  fire.  Plaintiff  then  brought  this  action  in  ns- 
$umpstt  to  recover  back  the  payments,  on  the 
ground  of  failure  of  title.  Fending  the  action  de- 
fendant sued  plaintiff  for  the  balance  of  the  pur- 
chase price,  but  this  court  held  that  they  could  not 
recover  because  C.  bad  no  authority  from  W.,  and 
that  W.'s  indorsement  was  not  a  ratification. 
Held,  that  under  the  circumstances  defendants 
cannot  contend  that,  because  plaintiff  sues  in  an 
equitable  form  of  action,  the  rights  of  the  parties 
under  the  contract  must  be  treated  as  in  equity, 
and  regarded  as  valid  because  of  the  part  per- 
formance, and  so  defeat  his  action  by  showing  that 
thev  are  now  in  a  position  to  give  title. — Wright  v. 
Dickinson,  (Mich.)  849. 

19.  The  evidence  tended  to  show  that  the  pay- 
ments made  by  plaintiff  to  C.  were  received  upon 
the  joint  acrount  of  himself  and  W.,  and  were  so 
understood  by  both.  Held,  that  defendants  could 
not  urge  that  if  the  contracts  were  void  )}ecanse  C. 
bad  no  written  authority,  and,  if  the  indorsement 
by  W,  did  not  make  the  contracts  valid,  plaintiff 
oould  maintain  no  action  against  them  jointly  to 
recover  the  payments,  but  must  look  to  C.  alone, 
lliough  the  indorsement  was  insufficient  to  vali- 
date the  contracts,  it  and  the  receipt  of  the  pay- 
ments were  sufficient  to  ratify  C.'s  agency  as  to 
the  receipt  of  the  money. — Id. 

iW.  So  much  of  the  pleadings  in  the  suit  by  de- 
fendants againstplaintiff  as  was  necessary  to  show 
that  W.  joined  with  C.  in  seeking  to  enforce  pay- 
ment of  the  balance  of  the  purchase  price  was  ad- 
missible as  tending  to  show  W.  's  ratification  of  C.'s 
acts,  and  as  establishing  a  joint  liability  for  the 
money  received  by  C. — Id. 

21.  The  court  properly  charged  that  in  determin- 
ing the  question  of  joint  liability  the  jury  might 
consider  the  fact  that  W.  joined  C.  in  the  suit  to 
recover  the  balance  of  the  purchase  price.— Id. 

S2.  Plaintiff  claimed  that  be  stopped  lumberin(f 
in  18T8.  A  witness  for  defendant  testified  that  in 
1874  and  1875  he  lumbered  for  plaintiff  on  lands 
which  the  latter  stated  he  had  bought  of  defend- 
ants, but  the  witness  could  not  give  the  govern- 
ment subdivisions.  He  stated,  however,  that  he 
went  on  the  ground  where  he  worked,  and  pointed 
out  the  land  to  one  S.  Held,  that  it  was  error  to 
exclude  the  testimony  of  8.  that  the  former  wit- 
ness did  so  point  out  the  land  where  he  worked  for 
plaintiff,  and  that  he  (S.)  was  familiar  with  and 
oould  describe  the  government  subdivisions. —Id. 

iSS.  There  was  no  error  in  admitting  in  evidence 
the  files  in  the  injunction  suit  in  the  United  States 
court,  which  showed  the  Issuance  and  service  of 
the  injunction. — Id. 

H.  Plaintiff  claimed  that  the  injunction  in  that 
■nit  bad  been  served  upon  him,  and  that  ho  stopped 
lumbering  on  account  thereof,  but  the  files  showed 
no  such  service,  and  defendants  disputed  the  fact, 
«nd  claimed  that  he  did  not  stop  lumbering  until 


)>e  had  exhausted  all  the  valuable  timber.  Held, 
that  it  was  error  to  admit  testimony  that  the  ^rlt- 
nesset  bad  heard  of  an  injunction  being  serred  on 
platntift,  offered  for  tiie  purpose  of  fixing  the  time 
when  he  stopped  lumbering. — Id. 

Fraud  by  vendor. 

26.  Where  it  is  immaterial  to  the  purchaser  wbo 
the  owner  is,  it  is  not  a  fraud  upon  him  for  tbe 
seller  to  represent  himself  as  an  agent,  wtien  in 
fact  he  is  himself  the  owner. — ^Humnan  ▼.  Lomr. 
(MinnJ  355. 

2S.  H.  was  in  possession  of  land  nnder  oootract 
with  D.,  the  conditions  of  which  were  bnt  partial- 
ly gerformed.  H.  sold  to  plaintiffs  on  ereoit,  and 
put  them  in  possession.  T.  became  the  owner  of 
all  of  H.  's  Interest  under  both  contracts,  and  agreed 
to  perform  his  contract  with  plaintiffs,  whid>  he 
was  at  all  times  able  and  willing  to  dow  Held, 
that  plaintiffs  were  not  entitled  to  a  rescission  on 
the  ground  that  H.  bad  falsely  represented  him- 
self to  be  the  owner,  as  they  were  not  injured  by 
H.'s  representations,  if  falae.— Simmons  ▼.  Hill, 
(Iowa,)  835. 

Bona  fide  pnrohaser. 

37.  On  foreclosure  of  •  mortnge,  there  was  an 
Intervention  by  claimants,  who  derived  title  nnder 
the  original  patentee,  but  the  conveyance  from 
the  latter  was  not  properly  acknowledged.  H. 
wrote  to  the  patentee,  falsely  representing  that 
M.  owned  the  land,  and  desired  the  patentee  to 
execute  to  him  a  quitclaim  deed  to  cure  a  defect 
in  his  title.  This  was  done,  no  consideration  be- 
ing paid  therefor.  M.  oonveyed  to  A.  for  a  nomi- 
nal consideration,  and  A.  executed  the  mortgage 
in  question  to  secure  a  pre-existing  debt.  Held 
that,  as  neither  A.  nor  the  mortgagee  parted  with 
value  on  obtaining  the  deed  and  mortgage  respect- 
ively, they  were  not  protected  by  the  defect  in  the 
acknowledgment  of  the  deed  under  which  the  in- 
tervenors  claimed. — Walker  v.  Abbey,  (Iowa,)  519. 

28.  Where  the  title  to  land  appears  of  record  to 
be  in  testator  at  the  time  of  bis  death,  and  his 
will,  made  in  another  state,  is  afterwards  proved 
in  Minnesota,  and  the  lands  are  conveyed  by  the 
devisee  to  a  bona  fide  purchaser  for  vaine.  whose 
deed  is  duly  recorded,  the  title  of  the  latter  will 
be  preferred  to  that  of  the  grantee  in  a  deed  of  the 
same  lands,  executed  by  testator  before  his  death, 
but  recorded  after  the  first  deed.— Lyon  ▼.  Glea- 
son,  (Minn.)  286. 

Si,  One  who  purchases  with  knowledge  of  aa 
outstanding  claim  of  title,  or  Information  to  put 
him  on  inquiry,  is  not  a  bonaflde  purcluuer  with- 
in the  meaninc;  of  Rev.  St.  Wis.  {  2341.— Pricket 
V.  Muck,  (Wis.')  258. 

80.  Testator's  residence  on  land  held  under  school 
oertiflcates  at  the  time  of  his  death  was  notice  to 
the  world  of  his  interest.— Id. 

81.  Rev.  St.  Wis.  {  2296,  requires  a  will  to  he  re- 
corded in  the  office  of  the  register  of  deeds;  but, 
under  section  3341,  a  subsequent  purchaser,  to  de- 
feat a  legal  title  held  under  an  unrecorded  convey- 
ance, must  show  that  his  purchase  was  in  good 
faith,  and  for  a  valuable  consideration.  A  will  de- 
vising land  was  not  recorded,  but  defendant,  who 
purchased  the  land,  had  actual  notice  of  the  devise. 
HeM,  that  defendant  could  not  avail  himself  of  the 
provisions  of  that  section  without  alleging  and 
proving  that  his  grantor  (the  widow's  grantee) 
purchased  in  good  faith,  and  for  a  valuable  consid- 
eration.— Id. 

32.  One  who  purchases  real  estate  with  knowl- 
edge that  another  has  a  contract  of  purchase  for 
the  same  is  not  a  btmaftde  purchaser,  and  if  he 
acquires  such  knowledge  at  any  time  before  the 
payment  of  the  consideration  he  wiU  not  be  pro- 
tected as  a  purchaser  in  good  faith,  and  can  be 
compelled  to  perform  the  contract  of  bis  vendor.— 
Veith  V.  McMurtry,  (Neb.)  6.« 

VENUE  IN  CTCVIL  CASES. 

Local  action. 

1.  Code  Iowa,  i  3581,  provides  that,  when  by  its 
terms  a  written  contract  is  to  be  performed  in  any 
particular  place,  an  action  for  the  breach  thereof 
may  be  brought  in  the  county  in  which  such  place 
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in  situated.  Defendant  oidered  plalatUfa  to 
nfaeture  and  ship  to  htm  at  S.  •  wagon,  and  agreed 
to  par  one-haU  caah  and  balance  In  six  months, 
"saidaooount  to  be  settled  by  note  at  A.  on  reoeipi 
of  goods. "  The  cash  payment  was  not  made,  nor 
was  the  note  riven.  Held,  that  defendant  was  to 
pwf  orm  by  giving  the  note  at  A.,  and  the  right 
of  action  was  for  failure  to  do  so,  and  the  acUon 
was  properly  brought  In  the  county  in  which  A. 
was  Bltuated.— Bradley  ▼.  Palen,  (Iowa,)  088. 

Change  of  venue. 

S.  Code  Iowa,  |{  2586,  2589.  provides  that  person- 
al actions  shall,  unless  otherwise  proviaed,  be 
brought  in  a  county  wherein  some  of  the  defend- 
ants reside,  but,  if  none  of  them  reside  in  the  state, 
then  the  action  shall  be  brought  in  anyconnty 
wherein  either  of  them  may  be  found,  and  if  an  ac- 
tion be  brought  In  the  wrong  county  it  may  be 
prosecuted  therein,  unless  the  defendant  demands 
a  change  of  venue  to  the  proper  county  before  fil- 
ing his  answer.  Held,  that  a  motion  by  a  non- 
resident defendant,  who  is  found  and  served  with- 
in a  county  other  than  that  In  which  he  is  sued,  to 
dismiss  the  action  will  be  denied,  as  his  remedy  is 
to  ask  a  removal  to  the  coiihty  in  which  be  was 
found.— Harquardt  v.  Thompson,  (Iowa,)  684. 

8.  A  petition  to  a  circuit  court  commissioner,  al- 
leging that  the  trial  judge  had  been  counsel  for 
petitioner  in  a  former  trial  of  the  cause,  and  bad 
assisted  in  striking  a  jury,  and  had  announced  that 
he  could  not  try  the  case,  as  he  had  been  of  coun- 
sel, is  sufficient  to  give  the  commissioner  jurisdic- 
tion to  pass  on  the  right  to  change  of  venue,  under 
How.  St.  Mioh.  I  6495,  providing  for  such  change 
when  the  judge  has  been  consulted  or  employed  by 
one  of  the  parties  as  counsel  in  the  matter  to  be  lit- 
igated.—FeUowe  V.  Canney,  (Mich.)  968. 

4.  On  the  bearing  of  the  petition  it  was  not  er- 
ror to  refuse  to  allow  the  clerk  of  the  court  testate 
who  was  attorney  of  record  at  that  time;  the  fact 
that  another  attorney  had  been  employed  after  the 
petition  was  filed  being  immateriaL— Id. 

5.  Where  there  is  a  conflict  of  testimony  as  to 
whether  the  judge  had  been  employed  as  counsel 
or  not,  the  finding  of  the  commissioner  is  oonclu- 
aive.- Id. 

Frejudioe  of  judge. 

6.  Code  Iowa,  i  8590,  subd.  8,  provides  that  a 
change  of  venue  in  any  oivil  aotion  may  be  had 
where  dther  party  files  an  affidavit,  verified  by 
himself  and  three  disinterested  persons,  stating 
that  the  judge  is  so  prejudiced  against  him  that  he 
cannot  obtain  a  fair  trial,  but  the  other  partv  sliall 
have  a  reasonable  time  to  file  counter-afflaavita: 
and  the  court  or  Judge,  in  ita  exeroiae  of  a  sound 
discretion,  must  decide  whether  a  change  shall  be 
granted,  when  fully  advised,  according  to  the  very 
right  and  merits  of  the  matter.  The  court  may, 
in  Its  discretion,  cause  the  affiants  upon  either  side 
to  be  brought  into  court  for  examination  upon  mat- 
ters contained  In  their  said  affidavits.  Held,  that 
granting  plaintiff  a  change  of  venue  under  this 
subdivision  was  a  matter  of  discretion,  though 
there  were  no  oounter-affldavits,  and  the  afUants 
for  plaintiff  were  not  brought  into  court  and  ex- 
amined.—Garrett  V.  Blckler,  (Iowa,)  621. 

7.  Plaintiff's  aifldavit  showed  that  In  a  cause 
substantially  like  the  one  at  bar  the  same  judge 
had  given  judgment  against  plaintiff,  which  was 
reversed  by  the  supreme  court,  and  a  retrial  be- 
fore another  judge  resulted  In  judgment  for  plain- 
tiff, which  was  idinned.  Plaintiff  also  alleged,  on 
Information  and  belief,  that  the  judge  bad  said 
that  plaintiff's  cause  of  action  was  a  d— d  fraud, 
and  that  plaintiff  never  ought  to  recover;  but  the 
sources  of  the  information  were  not  given.  The 
other  affiants  simply  affirmed  that  the  judge  was 
so  prejudiced  against  plaintiff  that  the  latter  could 
not  have  a  fair  trial  before  him,  but  showed  no 
facts  upon  which  such  statement  was  based. 
Held,  that  refnsal  to  grant  the  change  of  venue 
was  not  an  abuse  of  discretion,  under  the  statute. 
-Id. 

Verdict. 

See,  also,  Trial,  81-88. 
Healed,  see  CrlmimU  Law,  23. 


Verification. 

See,  also.  Pleading,  18. 
Of  bUl,  see  Petfury,  iA. 

WABEHOUSEMEX. 

Holder  of  wheat  ticket,  fraudulent  preferenoe 
against,  by  Insolvent,  see  IrMotoeno]/. 

Storage  of  grain. 

Oen.  St.  Minn.  1878,  p.  lOlS,  provides  that  when- 
ever any  grain  is  delivered  for  storage  such  deliv- 
ery shall  be  treated  aa  a  bailment;  that  the  grain 
so  stored  shall  not  be  subject  to  the  process  oi  any 
court  against  the  bailee;  that  upon  demand  by  the 
bailor  it  shall  be  the  duty  of  the  bailee  to  deliver 
the  amount  of  grain  called  for  by  the  receipt;  and 
that  upon  the  refusal  of  the  bailee  to  do  so  he  shall 
be  deemed  guilty  of  larceny,  and  the  bailor  may 
recover  possession  of  the  quantity  of  grain  depos- 
ited, if  to  be  had,  or,  if  not,  its  value.  Held,  that 
the  remedies  so  provided  are  not  exdnsive,  but  are 
cumulative  of  previous  remedies  In  case  of  the 
conversion  of  property  by  a  bailee. — Daniels  r. 
Palmer,  (Minn.)  86S. 

Warranty. 

Implied,  of  seaworthiness,  see  Shipping. 
Of  chattels,  see  iSale,  4-8. 

WATESS    AND    WATEB- 
COUBSES. 

See  Riparian  Binhtt,  1-7;  Na/vigaMe  Waten. 

Diversion. 

1.  Under  Code  Iowa,  |  2091,  providing  that,  to 
support  a  claim  of  easement  in  land  by  adverse 
possession  for  10  years,  such  possession  must  be 
proved  "by  evidenoe  distinct  from  and  independ- 
ent of  the  use,  and  that  the  party  against  whom 
the  claim  is  made  had  express  notice  thereof." 

rroof  merely  that  for  more  than  10  years  plaintiff 
ad  kept  the  water  of  a  stream  diverted  so  as  to 
flow  over  defendant's  land  Is  not  sufficient  to  es- 
tablish a  right  to  continue  such  use.— Preston  v. 
HvaLjflowa,)  305. 

2.  where  plaintiff  has  wrongfully  diverted  the 
water  of  a  stream,  so  as  to  make  it  flow  over  de- 
feni^nt's  land,  be  is  in  no  position  to  complain  of 
defendant's  cutting  a  ditch  to  turn  the  water  onto 
a  railroad  right  of  way,  because  it  mqy  thus  possi- 
bly return  to  plaintiff's  land. — ^Id. 

Obstruction — Dams. 

8.  The  Nebraska  mill-dam  act  (Comp.  St.  &  87, 
1 14)  provides  that  where  land  is  overflowed  l^ 
the  erection  of  a  dam  any  person  or  any  number  of 
persons  interested  in  the  land  may  file  a  petition 
against  the  owner  of  the  dam,  and  like  proceed- 
ings shall  be  had,  mutatit  mutandl*,  as  where  Uie 
owner  of  the  dam  brings  the  petition.  Section  3 
provides  that  in  proceedings  by  a  person  desiring 
to  erect  a  dam  be  shall  set  out  the  names  of  au 
land-owners  above  and  below  the  dam.  Held, 
that  one  or  more  owners  of  lands  overflowed  or  In- 
jured by  the  erection  of  a  dam  may  prosecute  pro- 
ceedings under  the  statute  against  the  owner  of 
such  mill-dam  for  the  damages  caused  thereby,  and 
they  need  not  negative  the  existence  of  other  prop- 
erty also  overflowed,  nor  of  other  persons  entltiM 
to  damages  therefor;  nor  need  they  prove  any  fact 
which  would  be  favorable  to  the  owner  of  such 
mill-dam  In  a  proceeding  by  him  for  leave  to  build 
or  continue  the  same. — Pierce  Mill  Co.  t.  Kolter- 
mann,  (Neb.)  877. 

4.  An  allegation  that  land  was  damaged  by  <*  over- 
flowing"  is  established  by  proof  that  the  water  of 
the  stream,  being  set  back  oy  the  dam,  and  caused 
to  stand  at  a  greater  depth  in  the  bed  of  the  stream 
by  reason  thereof,  percolated  through  the  earth  so 
as  to  rise  and  stand  therein  within  one  or  two  feet 
of  the  surface. — Id. 

6.  When  the  grounds  of  an  action  are  that  de- 
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fendant  has  no  ricHit  to  dam  a  stream  so  as  to  de- 
prive pl^ntiS  of  tbe  use  of  the  water,  and  that  he 
has  no  rif^ht  to  permit  hogs  to  have  free  aocess  to 
it,  and  tbe  evidence  follows  the  same  theory,  a  de- 
cree enjoining  defendant  from  "  so  damming  or  ob- 
structing the  natural  flow  of  the  creek  as  that  the 
same  shall  become  stagnant  or  foul  in  any  manner, 
so  that  the  water  shall  be  unwholesome  for  the  use 
of  plaintiff's  stock, "  cannot  be  sustained.— Spence 
V.  McDoQough,  (Iowa,)  871. 

ABseasment  for  levee. 

6.  Land  not  itself  overflowed,  but  which  Is  so 
situated  as  to  be  indirectly  benefited  by  the  con- 
struction of  a  levee  to  prevent  an  overflow,  may  be 
usesaed  with  the  cost  of  the  improvement. — Cham- 
bliss  V.  Johnson,  (Iowa,)  427. 

7.  Neither  Acts  21st  G-en.  Assem.  Iowa,  o.  180, 
allowing  an  appeal  from  assessments  for  toe  con- 
struction of  ditches,  drains,  and  water-courses, 
nor  Acts  18th  Id.  c.  86,  authorizing  an  appeal  by 
one  aggrieved  by  the  action  of  the  supervisors  in 
locating  such  ditch,  levee,  etc.,  or  in  fixing  the 
number  of  acres  benefited,  nor  any  other  law,  au- 
thorizes the  examination  of  tbe  question  as  to 
whether  the  land  assessed  was  actually  benefited, 
upon  an  appeal  from  such  an  assessment,  as  the 
former  act  does  not  apply  to  levees,  and  the  latter 
only  allows  an  appeal  from  an  order  fixing  tbe 
limits  of  the  territory  proposed  to  be  included  in 
the  district  to  be  assessed,  and  not  from  an  assess- 
ment actually  made. — Id. 

WEIGHTS  AND  MEASX7BES. 

False  weights. 

1.  In  an  action  by  the  seller  of  stock  against  the 
buyer  for  falsely  weighing  the  same,  the  jury 
were  instructed  that  if  the  stock  was  weighed, 
when  delivered  to  defendant,  on  scales  which  d\d 
not  weigh  correctly,  and  if  on  the  next  day  some 
of  the  stock  was  weighed  on  the  defective  scales 
and  at  once  reweighed  upon  correct  scales,  they 
might  consider  the  difference  between  the  false 
and  true  weights  as  a  basis  from  which  to  asoerw 
tain  the  true  weight  of  plaintiff's  stock.  Held  not 
objectionable,  as  assuming  that  there  were  false 
and  true  weights  in  the  transaction. — FiUey  ▼. 
Bluings,  (Neb.)  7ia 

Contract  to  reweigh. 

i.  Where  stock  is  sold  by  weight,  and  is  found 
to  have  been  weighed  incorrectly,  a  promise  by 
the  seller  to  the  buyer  of  a  bonus  to  have  the  stock 
weighed  correctly  is  without  consideration. — Id. 

Wife's  Separate  Estate. 

See  Husband  and  Wife,  S-4. 

WILLS. 
VaUdity. 

1.  An  agreement  by  a  step-father  to  devise  to 
his  step-daughter  all  his  property  in  consideration 
of  her  services  is,  as  to  the  land,  within  the  Wis- 
consin statute  of  frauds,  (Rev.  8t.  p.  654,  $  2304,) 
and  being  indivisible,  and  failing  in  part,  it  fails 
as  to  the  whole.— Ellis  v.  Gary,  (Wis.)  258.* 

8.  Fart  performance  on  her  part  alone  is  not  suf- 
ficient to  take  the  case  out  of  the  statute.— Id. 

Ck)nstruotion. 

8.  A  testator  bequeathed  the  use  and  benefit  of 
all  his  property  to  nis  wife  and  minor  children  un- 
til the  youngest  qhild  should  become  21  years  old, 
and  directed  a  division  of  the  property  in  case 
bis  wife  should  marry  again.  HeW,  that  it  was 
the  intention  of  the  testator  that  his  wife  and 
minor  children  should  occupy  the  property  jointly 
after  his  death,  which  would  be  defeated  by  the 
refusal  of  the  wife  to  take  under  the  will,  and  that 
on  such  refusal  the  will  could  be  enforced  only  as 
to  the  distribution  of  theestate. — Howardv.  Smitli, 
(Iowa,)  585. 

4.  Testator  provided  that  on  the  happening  of  a 
certain  contingency  the  balance  of  his  estate,  after 
a  provision  for  his  widow,  should    be   divided 


equally  between  his  eight  cblldreB,  except  that 
11,000  euoh  should  be  deducted  from  the  shares  of 
A.  J.  and  A.  W.,  and  t^at  H.  O.  should  have  aa 
equal  share  with  the  other  five.  Held,  that  A.  J. 
and  A.  W.  were  each  entitled  to  one-eighth  of  the- 
balance  to  be  divided  less  fl  .OOn.  and  M.  C.  and 
the  other  five  each  took  one-eigbth.— Id. 

5.  Where  a  will  is  so  ambiguous  that  an  action 
to  construe  it  is  necessary,  the  costs  should  be- 
paid  equally  by  all  the  parties  In  Interest. — Id. 

Devise  od  condition. 

6.  Testator  gave  certain  land  to  his  sister  and 
mother  for  lire,  and  to  defendant,  who  was  not  a 
relative,  after  their  death,  when  he  should  ar- 
rive at  the  age  of  21,  on  the  condition  that  de- 
fendant, who  was  then  5  years  old,  should  live 
with  the  sister  under  her  sole  gnardianship  until 
the  age  of  21 ;  otherwise  the  premises  should  ba 
divided  among  testator's  brothers,  sisters,  and 
two  nephews.  Held  a  valid  condition  precedent, 
and,  not  having  been  complied  with,  tbe  estate 
never  vested  in  defendant,  and  that  there  was  no- 
authority  in  the  sister  to  waive  oompliance.— 
Johnson  v.  Warren,  (Mich.)  74. 

7.  How.  St.  Mich,  f  S562,  provides  that  when  any 
conditions  annexed  to  "a  grant  or  conveyance  are 
merely  nominal,  and  evince  no  Intention  of  sub- 
stantial benefit  to  tbe  beneficiary,  they  may  be  dis- 
regarded. By  section  2  the  words  "grantor"  and 
"grantee"  In  statutes  are  confined  to  the  partiea 
to  a  deed,  and  section  S68S  provides  that  the  word 
"conveyance"  covers  all  writings  conveying  or 
otherwise  affecting  interests  in  lands,  except  wills 
and  certain  other  instruments.  In  other  sections 
the  words  "grant"  and  "devise"  are  referred  to  as 
distinct.  Held,  that  the  seotion  Iws  noappUcstton 
to  a  devise.— Id. 

Probate  and  contest. 

8.  Code  Iowa,  g  2353,  providing  that  tbe  probata- 
of  a  will  shall  bo  conclusive  until  it  is  set  aside  in 
an  original  or  appellate  proceeding,  allows  such  an 
original  proceeding  to  be  brought  by  one  who  was 
a  party  tp  the  probate,  but  was  only  notified  there- 
of by  publication,  and  did  not  appear.— Oregg  v. 
Myatt,  (Iowa,)  461. 

9.  Under  Gen.  St.  Minn.  1878,  c.  47,  {  18,  provid- 
ing that  wills,  duly  proved  and  allowed  in  any 
other  state,  or  in  a  foreign  country,  may  be  al- 
lowed, filed,  and  recorded,  in  the  probate 'court  of 
any  county  in  this  state  in  which  the  testator  left 
property,  the  allowance  and  probate  of  a  will  in 
pursuance  of  said  section  is  sufBoient  evidenoe  of 
the  death  of  testator  and  the  devise  of  lands.  The 
records  of  the  probate  court  import  verity,  and. 
cannot  be  attacked  collaterally. — Lyon  v.  Oleason, 
(Minn.)  28t). 

Burden  of  proof. 

10.  Under  Gen.  Ut.  Minn.  1878,  c  47,  $$  15-17,  spec- 
ifying the  proof  required  when  a  will  is  offered  for 
probate,  the  burden  of  establishing  the  sanity  of  a- 
testator  is  upon  him  who  offers  the  will  for  pro- 
bate,—In  re  Layman's  Will,  (Minn.)  2b6. 

WITNESS. 

Credibility  of  witnesses  in  bastardy  proceedings, 
see  liiisUirdii,  2,  8. 

Cross-examination. 

1.  Complaining  witness  testified  that  defendanV 
had  sexual  intercourse  with  her  on  a  day  named. 
Defendant,  while  testifying  in  his  own  liehalf,  de- 
nied that  he  bad  intercourse  with  her  on  that  day. 
Held,  that  any  question  relating  to  the  situation  of 
plaintiff  and  defendant  while  together  on  that  day, 
or  about  that  time,  was  proper  on  cross-examina- 
tion.—Planck  V.  Bishop,  (Neb.)  728. 

2.  In  an  action  on  a  note,  where  a  witness  has 
testified  that  he  saw  defendant  sign  the  note,  it  is 
improper  to  ask  him.  on  cross-examination,  if  he 
had  any  other  transaction  with  defendant  on  the 
same  day,  and  big  answer  to  such  question  is  prop- 
erly sti^cken  out. — McCormick  Harvesting-Ma- 
chine Co.  V.  Jacobson,  (Iowa,)  499. 

3.  In  an  action  to  recover  damages  for  a  breach 
of  contract  for  the  sale  of  land,  where  witnesses 
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bave  testified  as  to  the  value  of  the  land  at  the 
time  the  contract  should  have  heen  performed,  it 
is  proper  to  ask  them,  on  cross-examination,  the 
value  of  the  land  at  the  time  of  trial,  to  test  the 
'worth  of  their  opinions. — Damon  v.  Weston,  (Iowa, ) 
187. 

TriTileged    oommujiioation  —  Husband 
and  -wife. 

4.  In  an  action  to  foreclose  a  mortgage,  which 
defendants  (husband  and  wife)  alleged  had  been 
satlsded  by  a  conveyance  of  the  land,  the  wife's 
testimony  as  to  whatoccurred  between  herself  and 
husband  before  they  executed  the  deed  is  inadmis- 
sible ;  Code  Iowa,  {  3643,  providing  that  neither  hus- 
band nor  wife  can  be  examined  as  to  any  commu- 
nication made  by  one  to  the  other  while  married. — 
Head  v.  Thompson,  (Iowa,)  188. 

5.  On  a  trial  for  perjury  in  making  affidavit  that 
defendant  did  not  know  and  could  not  ascei'tain 
where  his  wife  could  be  found,  for  the  purpose  of 
procuring  publication  of  summons  in  an  action  for 
divorce,  it  was  error  to  allow  the  wife's  attorney 
in  the  divorce  suit  to  produce  letters  written  by 
the  husband  to  the  wife  during  marriage,  though 
the  contents  were  not  shown,  butonly  the  address, 
date,  etc.,  which  tended  to  show  that  defendant 
did  know  where  his  wife  was,  as  such  letters  were 
confidential  communications  between  husband  and 
wife,  and  also  confidential  papers  between  an  at- 
torney and  client,  especially  as  they  were  produced 
without  her  consent,  and  against  her  expressed 
wishes,  such  evidence  being  incompetent  under 
Rev.  St.  Wis.  a  4072,  4078.— Sel4en  v.  State,  (Wis.) 
218. 

Attorney. 

6.  On  trial  of  an  appeal  from  an  order  admitting 
a  will  to  probate,  an  attorney  at  law,  who  had  been 
testator's  attorney,  was  permitted  to  disclose  com- 
munications made  to  him  by  deceased,  on  business 
matters,  and  the  advice  and  counsel  given  thereon. 
The  object  was  to  lay  a  foundation  for  the  admis- 
sion in  evidence  of  the  opinion  of  said  attorney  as 
to  the  sanity  of  the  testator,  and  there  was  noth- 
ing in  the  testimony  which  in  any  manner  reflect- 
ed upon  the  character  or  reputation  of  the  de- 
ceased. Held,  that  contestant,  who  was  one  of 
the  heirs  at  law  of  the  deceased,  could  not  exclude 
such  testimony  on  the  ground  of  privileged  com- 
munications.—In  re  Layman's  Will,  (Minn.)  280.* 

7.  Statements  to  his  attorney  b^  one  who  has  ad- 
mitted his  connection  with  a  crime,  and  testifies 
against  another  as  an  accomplice,  are  not  privi- 
leged communications,  but  may  be  admitt^,  as 
other  statements  made  out  of  court  are  admitted, 
to  impeach  the  witness. — People  v.  Qallagher, 
(Mich.)  1063. 

8.  An  attorney  is  not  obliged  to  produce  a  writ- 
ing intrusted  to  him  by  his  client,  or  to  disclose  its 
contents,  without  his  consent,  but  he  may  be  re- 
quired to  state  whether  he  has  it  in  his  possession, 
for  the  purpose  of  authorizing  the  adverse  party  to 

five  parol  evidence  of  its  contents.— Stokoe  v.  St. 
aul,  H.  &  H.  Ry.  Co.,  (Minn.)  482. 

Transaction  with  decedent. 

0.  Where  the  assignor  of  a  claim  against  the  es- 
tate of  a  deceased  person  is  offered  as  a  witness  to 
prove  the  claim,  it  is  not  error  to  ask  him  if  the 
assignment  was  made  for  the  purpose  of  enabling 
him  to  become  a  witness.  It  is  competent  to  show 
by  the  assignor  that  the  assignment  was  colorable, 
and  that  he  has  an  interest  in  the  claim  which  ex 
eludes  bis  testimony  against  the  deceased  person. 
—Buck  V.  Patterson,  (Mich.)  949. 

10.  Under  an  oral  agreement  with  her  mother 
to  furnish  a  living  and  support  to  her  and  her 
husband  in  consideration  of  a  gift  of  her  mother's 
homestead,  plaintiff  and  her  husband  went  into 
possession,  and  performed  her  contract.  Held, 
that  plaintiff  and  her  husband  were  competent  to 
testify  as  to  the  oral  contract  between  plaintiff 
and  her  mother,  who  was  dead,  in  a  suit  to  enjoin 
the  sale  of  the  homestead  to  satisfy  an  execution 
against  plaintifTs  brother  as  an  heir  of  her  mother 
in  the  homestead.  Code  Iowa,  i  3639,  providing 
that  they  could  not  testify  in  a  suit  against  the  ex- 
ecutor, administrator,  etc.,  in  support  of  such  con- 


tract, does  not  apply  to  a  suit  against  the  judgment 
creditor  of  an  heir.— Drake  v.  Painter,  (Iowa,)  526. 

With  insane  persons. 

11.  Rev.  St.  Wis.  i  4971,  subd.  7,  declares  that 
the  words  "insane  persons  "shall  be  construed  to 
include  every  idiot,  ncni  coTnpos,  lunatic,  and  dis- 
tracted person.  By  section  4069,  no  person  can  be 
examined  as  a  witness  in  respect  to  any  transac- 
tion or  communication  by  him  personally  with  a 
person  then  insane,  in  any  civil  action  in  which 
the  opposite  party  claims  under  such  insane  per- 
son. On  foreclosure  by  an  assignee  of  a  mortgage, 
it  appeared  that  the  assignor,  for  some  months  be- 
fore the  trial,  was  afSicted  with  softening  of  the 
brain,  and  constantly  grew  worse;  that  his  disease 
was  incurable;  that  within  two  weeks  before  the 
trial  he  fell  into  a  comatose  state,  and  remained 
unconscious  for  16  hours;  and  that  he  was  clearly 
incapable  of  testifying  on  the  trial,  or  giving  a  co- 
herent statement  of  past  events.  Held,  that  he 
was  insane,  within  the  meaning  of  the  statute, 
and  that  testimony  by  the  mortgagor,  as  to  trans- 
actions with  him  which  were  adverse  to  the  as- 
signees, was  inadmissible. — Whitney  y.  Traynor, 
(Wis.)  267. 

Credibility. 

12.  On  a  trial  for  robbery  a  prisoner  in  the  coun- 
ty jail  testified  that  one  C,  who  was  implicated  in 
the  robbery,  and  who  had  turned  state's  evidence, 
told  him  while  in  the  jail  that  the  men  who  com- 
mitted the  robbery  were  in  Chicago,  and  that,  when 
he  asked  C.  why  he  had  implicated  defendant,  the 
latter  replied :  "  I  am  not  going  over  the  road  alone. " 
The  witness,  when  asked  why  he  did  not  tell  de- 
fendant this,  refused  to  answer,  on  the  ground 
that  it  might  criminate  him.  Held,  that  the  court 
properly  refused  to  charge  that  because  the  wit- 
ness "refused  to  answer  any  question  which  he  be- 
lieved would  tend  to  criminate  him  is  no  good  rea- 
son why  he  should  not  be  believed  as  to  what  he 
said, "  and  stated  that  the  jury  might  give  the  tes- 
timony such  credit  as  they  thought  it  deserved. — 
People  V.  Gallagher,  (Mich.)  1063. 

13.  In  an  action  for  injuries  occasioned  by  defend- 
ant's negligence,  in  which  plaintiff  testified,  her 
oounsel,  for  the  purpose  of  snowing  that  her  mem- 
ory was  defective,  introduced  a  witness  who  was 
allowed  to  relate  a  conversation  had  with  her,  aft- 
er her  examination,  concerning  what  she  had  testi- 
fied te.  Held,  that  this  testimony  was  inadmis- 
sible.— Dundasv.  City  of  Lansing!  (Mich.)  1011. 

14.  Letters  previously  written  Dv  a  witness  are 
not  admissible  to  impeach  him,  where  his  atten- 
tion is  not  called  to  them  on  his  examination. — 
Richmond  v.  Bundborg,  (Iowa,)  181-. 

15.  An  engineer  having  testified  that  he  did  not 
remember  having  said,  some  time  after  the  acci- 
dent, that  he  was  obliged  to  run  faster  than  six 
miles  an  hour  in  order  to  do  the  work,  evidence 
that  he  did  so  state  is  admissible  te  impeach  his 
testimony.— Heddles  v.  Chicago  &  N.  W.  Ry.  Co., 
(Wis.)  287. 

Work  and  Iiabor. 

Soe  A8SitnipsU,  4. 

WRITS. 

See,  also,  .Attachment;  f^ertloraH;  ExeeutUm; 
Oamixhment;  Injunction;  Replevin. 

Effect  of  unauthorized  return,  see  Ftnea,  1. 

Publication  in  partition  proceedings,  see  Parti- 
tion, 8. 

when  judgment  in  rem,  proper,  see  Judcrment, 

8-11. 

Validity. 

1.  Plaintiffs'  petition  set  forth  as  a  cause  of  ac- 
tion defendant's  note  containing  a  promise  te  pay 
plaintiffs  "one  hundred  and  seventy-nine  and  30- 
100,  with  10  per  cent.  Interest  per  annum. "  The 
original  notice  notified  defendant  that  the  petition 
would  he  filed  "claiming  of  you  one  hundred  and 
seventy-nine  and  .SO-100,  with  10  per  cent,  interest 
per  annum  from  Sept.  4, 1871. "  Held,  that  the  no- 
tice was  at  most  defective,  and  not  void.— Uray  v. 
Wolf,  (Iowa,)  604. 
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Servioe. 

8.  The  retam,  showing  personal  aenrloe, 
signed:  "By  J.  R.  Mtsrs,  Deputy.    J.  W.  v 
MAK,  Sheriff. "    Held,  that  this  was  •  service  by 
Myers  as  deputy  of  Workman,  sberiiL^d. 

Breaoh  of  privilege. 

S.  Berrioe  of  sunmons  on  a  defendant  whOe  on 


his  way  home  from  a  place  where  he  had  been  ar- 
rested in  orimlnal  proceedings,  made  at  the  office 
of  his  counsel,  whom  he  had  stopped  to  consult,  and 
whom  he  bad  not  found  until  the  second  di^  of  bia 
stop,  the  summons  baving  issued  in  a  suit  broogbt 
for  the  same  torts  for  wmoh  the  arrest  was  mam, 
and  in  a  county  other  than  that  of  defendant's 
residence,  should  be  set  aside  as  a  breaoh  of  prir- 
Uege.— Jaoobson  t.  Hosmer,  (Mloh.)  111& 
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